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HENRY  LAMM.        ARCHELAUS  M.  WOODSON.         LEROY  B.  VALLIANT. 

Division  No.  2. 
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B.  J.  BROADDUS,  Pbesiding  Judge. 
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TENNESSEE— Supreme  Court 
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M.  M.  NEIL.  GRAFTON  GREEN. 
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TEXAS — Supreme  Court. 
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A.  J.  HARPEa  A.  G.  PRENDERQAST. 
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T.  S.  REESE.  S.  A.  McMEANS. 

Second  District. 
T.  n.  CONNER,  Chikv  Justioe. 

ASSOCIATE  JUSTICES. 

OCIB  SPEER.  IHBY  DUNKLIN. 

Third  District. 
W.  M.  KEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

B.  H.  RICB.  C.  H.  JENKIN& 

Fourth  District. 

J.  H.  JAMES,  Chief  Justice.* 
W.  S.  FLY,  Chief  Justice.* 

ASSOCIATE  JUSTICES. 

W.  S.  FLY.«  ANTON  N.  MOUKSUND. 

GEO.  B.  TALIAFERRO.' 

Fifth  District. 
ANSON  RAINEY,  Chief  JusrriOE. 

ASSOCIATE  JUSTICES. 

X  M.  TALBOT.  CHAS.  A.  RASBURY. 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chief  Justice. 

A8B0CIATE   JUSTICES. 

RICHARD  B.  LEVY.  WM.  HODGES. 

Seventh  District. 

JAS.  A.  GRAHAM,  Chief  Justice.* 

S.  P.  HUFF,  Chief  Justice.* 

associate  justices. 

J.  M.  PRESLER.1*  H.  G.  HENDRICKS.n 

R.  W.  HALL. 

Eighth  District. 

W.  M.  PETICOLAS,  Chief  Justice.!* 
J.  It.  HARPER,  Chief  Justice.i» 

ASSOCIATE  justices. 

J.  F.  Mckenzie.  e.  f.  higgins. 


■  Died  July  17,  1913.  **  Succeeded  by  H.  O.  Hendricks. 

•  Elected  CUet  Justice  November,  1912.  "  Elected  to  succeed  J.  M.  Presler. 
'Appointed   Justice  NOTember  18,  1912.  "Resigned  October  31.   1912. 

•  Reslsead  NovemlMr,  1*U.  *  Elected  Norember,  UU,  to  succeed  W.  IL 

•  Elected  NoTember,  UU^  to  succeed  Jaa.  A.  Patlcolaa. 
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WHITD  ▼.  WHITE. 
(Court  of  Appeals  of  Kentucky.    Dee.  8,  1912.) 

1.  Landlokd  and  Tenant  (§  232*)— Tno— 
JuoauKNT  >t>B  Reki. 

Upon  reoovery  of  a  judgment  for  an  annual 
rent,  each  yoBur's  rent  should  bear  interest  from 
January  let  following  its  maturity. 

[Eld.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  CentDig.  |i  93S-939;  DecDis.  I  232.*] 

2.  APPBAI.  and  BBBOB  (I  1234*)— SUFEKSEDKAS 

Bond— Emwrr. 

Under  Civ.  Code  Prac.  I  748,  the  obligors 
in  a  supersedeas  bond  are  expressly  made  liable 
for  any  judgment  the  Court  of  Appeals  may  or- 
der to  be  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4761-4777;  Dea  Dig.  | 
1234.*] 

On  petition  for  rehearing.  Petition  over- 
mled. 

For  former  opinion,  see  160  Ey.  283,  150 
8,W.  388. 

HOBSON,  C.  J.  [11  The  sum  of  $500  Is 
fixed  In  tbe  opinion  as  the  rent  of  tbe  farm 
tor  each  year,  to  be  divided  between  the  par- 
ties in  Interest  Each  year's  rent  will  bear 
Interest  from  January  1st  following  Its  ma- 
turity as  fixed  In  the  Judgment  of  the  circuit 
court. 

[2]  By  the  terms  of  the  supersedeas  bond 
the  obligors  therein  are  liable  for  any  judg- 
ment this  court  may  order  to  be  rendered. 
See  Civil  Code,  i  748 ;  also  original  opinion 
In  White  ▼.  White.  150  Ky.  283,  150  8.  W. 
9S8. 

Petition  overmled. 


IMVTS  BX'X  et  al.  t.  LEEDS;t 

(Ooort  of  Appeals  of  Kentucky.     Dec.  6, 
1812.) 

1.  Wiixs    (i    441*)  — CoHBiBuonoir  — AacEB- 

TAiNiHO  Intention. 

A  testator's  intention  must  be  gathered, 
not  only  from  the  instrument  itself,  but  from 
his  relation  to  the  parties  in  interest,  the  fam- 
ily arrangements,  and  circumstances  surround- 
ing him ;  and  in  ascertaining  the  intention  the 
language  of  the  will  may  sometimes  be  chang- 
ed, words  discarded  as  surplusage,  or  other 
words  supplied,  and  words  and  sentences 
transposed. 

[Bd.  Note. — For  other  cases,  see  Wills,  Cent 
Di^  t  ««•  r)<w.  niiF.  I  441.*' 


I  968;   Dec.  Dig.  1441.*] 


2.  Wills  (|  616*)— CoNaTRUCxiON— Bequests 
roB  Life  with  Poweb  or  Disposition. 
A  testator  gave  his  property,  including 
two  houses  and  lots,  to  his  wife  for  life,  with 
full  power  to  sell  it,  or  any  part  thereof,  and 
invest  and  reinvest  the  proceeds,  and  gave 
one-half  of  all  that  might  remain  at  her  death 
in  trust  for  a  daughter,  during  her  life,  such 
one-half  to  include  a  specified  one  of  the  hous- 
es and  lots  to  be  occupied  by  her  free  of 
charge  during  her  life.  It  further  provided 
that  the  trustee  should  not  sell  such  house  and 
lot  without  the  consent  of  the  daughter  and 
her  husband.  Held,  that  the  wlH  imposed  no 
limitation  upon  the  power  of  the  wife  to  sell 
such  house  and  lot  during  her  lifetime. 

[Ei.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  U  1418-1430;    Dec.  Dig.  |  616.*] 

Appeal  from  Circuit  Court,  JefFerson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  between  Moses  Levy's  executrix  and 
others  and  Mary  B.  Leeds.  From  the  judg- 
ment, the  executrix  and  others  appeal.  Be- 
versed  and  remanded,  with  directions. 

Alfred  SeUlgman  and  Joseph  Selllgman, 
both  of  Louisyille.  for  appellants.  Harrison 
&  Harrison  and  James  S.  Pirtle^  all  of  Louis- 
ville, for  appellee. 

NUNN,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  second  division  of  the  chancery 
branch  of  the  JefFerson  circuit  court,  con- 
struing the  will  ot  Moses  Levy.  The  case 
was  tried  upon  an  agreed  state  of  facts, 
which  shows,  among  other  things,  that  In 
1902  Moses  Levy  owned  a  large  estate,  con- 
sisting of  both  real  and  personal  property; 
that  he  made  a  will  on  that  date;  that  be 
died  leaving  surviving  him  Henrietta  Levy, 
his  wife,  and  two  children,  a  son,  Frederick 
Levy,  and  a  daughter,  Lena,  who  married 
Emll  S.  Tachau;  that  be  owned  two  lots 
fronting  on  First  street  In  the  city  of  Louls- 
TlUe;  that  during  the  lifetime  of  Moses  Levy 
be,  his  wife  and  son,  resided  in  one  of  these 
houses,  and  his  daughter  and  her  husband 
resided  in  the  other.  In  the  first  clause  of 
his  will  he  directed  that  bis  debts  be  paid, 
and  made  many  special  bequests  to  char- 
itable institutions.  In  the  seventh  clause 
thereof  he  provided  as  follows: 

"(7)  All  the  rest  and  residue  of  my  estate 
of  every  kind  and  wherever  situated  I  give 
and  bequeath  and  devise  to  my  beloved  (wife) 


*rvr  othsr  casw  sea  suns  topio  and  ssoUon  NtmBBR  In  Dse.  Dig.  *  Am.  Dls.  Ksr-No.  Swiss  *  Rsp'r  Indexes 
tSl  S.W,^— 1  t  RslwsrInK  danted  January  21,  itlS. 
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Henrietta  Ijevy,  tor  and  during  her  life, 
with  full  and  complete  power  and  authority 
to  her,  to  sell,  dispose  of,  convey,  invest  and 
reinvest  the  same,  or  any  part  thereof,  or  the 
proceeds  thereof  from  time  to  time  as  she 
may  deem  proper,  the  proceeds  In  snch  case 
to  be  held  and  controlled  by  her  npon  the 
same  terms  and  conditions  and  with  the 
same  powers  and  anOtorlty  as  the  original 
estate  under  this  will,  but  no  purchaser  or 
purchasers  from  my  wife  shall  be  required 
to  look  to  the  application,  Investment  or  re- 
Investment  of  said  proceeds  or  any  part 
thereof. 

'I  further  authorize  and  empower  my  lald 
wife  In  her  discretion  to  loan  or  advance 
to  my  son,  Fredericlc  Levy,  from  time  to 
time  80  as  to  enable  him  to  contintie  or  so 
Into  business,  such  sum  or  sums  as  in  her 
judgment  will  not  in  the  aggregate  exceed 
one-half  of  what  will  be  said  Frederick's 
share  of  said  residaary  estate  under  the  pro- 
visions of  this  will  at  the  time  of  my  wife's 
death.  Said  Frederick  shall  execute  his 
promissory  note  or  notes  to  my  wife  as  ex- 
ecutrix of  this  will  for  the  amount  of  such 
loans  or  advancements  payable  at  such  time 
or  times  as  she  may  direct  and  bearing  in- 
terest from  their  date  at  five  per  cent  per 
annum  payable  at  such  intervals  as  she  may 
direct,  and  he  shall  be  charged  with  such 
loans  or  advancements  in  the  final  division 
of  my  residuary  estate  under  this  will. 

"I  give,  bequeath  and  devise  all  that  may 
remain  at  the  death  of  my  wife  of  my  es- 
tate given  and  devised  by  this  clause  to  her 
as  follows,  to  wit:  One-half  thereof  I  give 
and  devise  to  my  son,  Frederick  Levy,  sub- 
ject to  a  charge  for  snch  sum  or  sums  as 
may  have  been  loaned  or  advanced  to  him  as 
hereinbefore  authorized  and  remain  unpaid 
at  the  time  of  her  death,  and  in  allotting 
such  one-half  to  my  son  Frederick  there 
shall  be  included  therein  as  part  thereof 
the  bouse  and  lot  now  occupied  by  me  as  a 
residence,  the  6ame  lying  on  the  west  side 
of  First  street  in  Louisville,  Ky.,  beginning 
at  a  point.  [Here  follows  description.]  The 
other  one-half  of  my  estate  given  and  devised 
to  my  wife  by  this  clause  and  remaining  at 
the  time  of  her  death  I  give  and  devise  to 
the  Fidelity  Trust  &  Safety  Vault  Co.  of 
Louisville,  Ey.,  aa  trustee  and  In  trust  for 
my  daughter,  Lena  Tachau,  for  and  during 
her  life,  with  remainder  over  upon  my  said 
daughter's  death  as  hereinafter  set  forth. 

"Said  trustee  shall  pay  the  Income  of  said 
one-half  In  quarterly-yearly  installments  to 
my  said  daughter,  Lena,  during  her  life  and 
her  receipts  shall  be  suCQcient  evidence  of  the 
payment  thereof  to  her.  In  allotting  said 
one-half  share  as  aforesaid,  to  said  trustee, 
there  shall  be  included  therein  as  part  there- 
of a  house  and  lot  now  occupied  by  said  Emil 
S.  Tachau  and  Lena  Tachau  as  a  home,  the 
same  lying  on  the  west  side  of  First  street  In 
said  city  of  LonisvlUe,  immediately  adjoin- 


ing the  house  and  lot  allotted  my  son  Fred- 
erick as  above  on  the  north  beginning  [here 
follows  description]  which  house  and  lot  my 
said  daughter  shall  be  permitted  during  her 
life  to  occupy  as  a  home  tree  of  charge. 
Said  trustee  shall  lutve  the  duties,  rights  and 
powers  concerning  said  trust  estate  herein- 
after set  forth,"  etc. 

The  will  further  provided  that  the  trust 
company  could  not  sell  this  house  and  lot 
situated  on  First  street  without  the  written 
consent  of  Lena  Tachan  and  her  husband, 
Emil  S.  Tachau. 

After  the  will  was  probated,  the  widow 
and  two  children  joined  in  a  deed  convey- 
ing the  two  houses  and  lots  situated  on  First 
street  to  Mary  E.  Leeds  for  the  considera- 
tion of  $12,000.  Mrs.  Leeds  took  possession 
of  them,  and  has  rented  them  out,  collected 
the  rents,  paid  the  taxes  and  other  charges 
thereon  from  tliat  time  to  the  present  It 
appears  that  Mrs.  Leeds  arrived  at  the  con- 
clusion that  the  will  did  not  give  Henrietta 
Levy,  as  executrix  of  her  husband's  will,  the 
right  nor  power  to  sell  the  house  and  lot  oc- 
cupied by  Lena  Tachau ;  that  she  could  not, 
therefore,  pass  a  fee-simple  title  to  It,  as  the 
husband  of  Lena  Tachan  did  not  join  in  the 
conveyance  nor  give  Ills  written  conamt 
And  it  was  for  the  settlement  of  this  ques- 
tion that  the  parties  agreed  upon  the  facts 
and  presented  them  to  the  lower  court  for 
settlement,  as  required  by  the  Code.  There 
is  no  question  about  the  title  being  in  Mrs. 
Leeds  to  the  place  occupied  by  Moses  Levy 
and  his  wife  during  his  life,  which  was  also 
the  place  Frederick  Levy  was  to  get  undei 
certain  contingencies  named  in  the  will.  The 
only  question  for  this  court  to  consider  is: 
Did  a  fee-simple  title  pass  to  Mrs.  Leeds  by 
the  deed  of  the  widow,  Henrietta  Levy,  in 
her  own  right  and  as  executrix  of  the  will 
of  her  husband?  If  it  did,  the  judgment 
must  be  reversed;  if  it  did  not,  the  judg- 
ment must  be  affirmed.  To  settle  this  ques- 
tion we  must  ascertain  the  intention  of  the 
testator  from  the  entire  will. 

[1]  Appellee's  counsel  contend  that  the  in- 
tention of  the  testator  must  be  gathered 
from  the  instrument  itself,  as  well  as  from 
the  relation  of  the  testator  to  the  parties  In 
interest,  the  family  arrangements,  and  the 
circumstances  which  surrounded  the  testator 
at  the  time  he  made  the  will,  and  that.  In 
order  to  ascertain  his  Intention,  It  is  some- 
times permissible  to  change  the  language  of 
the  will,  to  discard  words  as  surplusage  when 
they  appear  to  be  without  meaning  as  used, 
to  supply  words,  to  transpose  words  and 
sentences,  and  many  authorities  are  cited  to 
support  this  contention,  among  them  being 
Bnschemeyer  v.  Klein,  139  Ky.  124,  129  S.  W. 
651.  This  is  the  correct  rule  in  the  con- 
struction of -wills ;  therefore  appellee's  coun- 
sel claim  that  the  following  language,  "which 
house  and  lot  my  said  daughter  shall  be  per- 
mitted during  her  life  to  occupy  as  a  home 
free  of  charge^"  limits  the  power  and  right 
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of  tbe  widow,  the  execntrtz,  to  sell  and  con- 
vey this  house  and  lot 

[2]  This  language  of  the  will,  taken  by  it- 
self, would  seem  to  have  that  efTect;  but  it 
does  not  so  appear  when  considered  in  con- 
nection with  the  will  as  a  whole.  In  the 
first  part  of  the  clause  above  copied,  be  de- 
vised to  his  wife,  Henrietta  Levy,  all  the 
rest  and  residue  of  his  estate  of  every  kind, 
wherever  situated,  for  and  during  her  life, 
with  foil  and  complete  power  and  authority 
to  sell,  dispose  of,  convey,  invest,  and  rein- 
vest the  same,  or  any  part  thereof,  or  the 
proceeds  thereof,  from  time  to  time  as  she 
may  deem  proi)er.  Farther  along  in  the 
same  clause  be  used  tbe  following  language : 
"I  give,  bequeath  and  devise  all  that  may 
remain  at  the  death  of  my  wife  of  my  estate 
given  and  devised  by  this  clause  to  her  as 
follows."  He  then  continues  by  giving  one- 
half  of  what  remained  to  his  son,  and  by  dis- 
posing of  the  other  one-half  as  follows :  "Tbe 
other  one-half  of  my  estate  given  and  de- 
vised to  my  wife  by  this  clause  and  remain- 
ing at  tbe  time  of  ber  death  I  give  and  de- 
vise to  tbe  Fidelity  Trust  &  Safety  Vault  Co. 
of  Louisville,  Ky.,  as  trustee  and  in  trust 
for  my  daughter,  Lena  Tachau,  for  and  dur- 
ing her  life,  with  remainder  over  upon  my 
said  daughter's  death  as  hereinafter  set 
forth."  Thus  it  will  be  seen  that  tbe  lan- 
guage 'of  the  will  which  permitted  Lena 
Tacbau  to  occupy  the  bouse  free  of  charge 
had  reference  to  her  occupancy  after  the 
death  of  Henrietta  Levy,  and  while  the 
dan^ter's  estate  was  In  the  hands  of  the 
Endellty  Trust  &  Safety  Vault  Company.  It 
is  evident  that  the  testator  did  not  use  this 
language  intending  to  limit  the  power  that 
he  had  given  his  wife  to  sell  and  convey  his 
property  during  her  life.  He  seems  to  have 
bad  great  confidence  in  the  honesty  and  bnsl- 
nees  ability  of  his  wife.  He  expressly,  with- 
out any  character  of  limitation,  invested  her 
with  full  and  complete  power  to  tell  and  con- 
vey  aU  of  his  estate,  both  real  and  personal, 
or  any  part  thereof. 

The  only  language  in  the  will  which  it  la 
claimed  placed  any  limitation  upon  the  wife's 
right  to  sell  and  convey  is  that  copied  above, 
and  that  is  only  applicable  after  the  death 
of  Henrietta  Levy,  at  which  time  the  daugh- 
ter's estate  Is  to  be  in  the  hands  of  the  Trust 
Company.  He  knew  and  was  willing  to  risk 
the  love  of  the  mother  for  the  daughter ;  and 
he  knew  that,  as  he  had  devised  the  mother 
considerable  property,  she  would  provide  for 
tbe  daughter  and  protect  her  interests.  Tak- 
ing the  will  as  a  whole,  it  seems  that  he 
scarcely  expected  his  wife  to  dispose  of  these 
bouses  and  lots,  and  expected  that  they 
wonld  be  undisposed  of  at  her  death;  but 
there  Is  nothing  in  the  will  Indicating  a  pur- 
pose on  his  part  to  limit  his  wife's  right  in 
that  respect  He  was  willing  to  risk  her 
business  acumen  in  that  regard.  The  will 
appears  to  have  been  prepared  by  a  person 


who  understood  the  meaning  of  the  language 
used.  The  will  is  plain  and  nnambiguous, 
and  there  is  no  necessity  to  discard,  trans- 
pose, or  to  supply  words,  or  to  change  sen- 
tences, etc.,  to  arrive  at  the  true  Intention 
of  the  testator.  It  apjKars  that  the  widow, 
in  ber  Individual  right  and  as  executrix,  con- 
veyed both  of  the  houses  and  lots  to  Mrs. 
Leeds.  Her  daughter  and  son  both  Joined  in 
the  deed,  but  unnecessarily.  Her  right  and 
power  was  complete  under  the  will  of  her 
bnsband,  and  her  deed  alone  would  have  been 
SDfficient  to  convey  the  fee-simple  title  to 
Mrs.  Leeds. 

For  these  reasons,  the  Judgment  of  tbe 
lower  court  Is  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court 
to  dispose  of  the  matter  as  indicated  in  tbe 
opinion. 


HATPIEJLD  V.  HATFIELD, 

(Court  of  Appeals  of  Kentucky.     Nov.  27, 
1912.) 

1.  Easkmiwtb  (S  3*) — Kksxbvation  of  Wat— 

APPUKreWANCES. 

Where  a  grantor  of  land  reserved  for  him- 
self a  way  to  tbe  blKhwav,  such  reservation, 
being  for  the  benefit  of  land  retained,  is  an  ap- 
purtenance to  that  land,  and  passes  to  tbe 
grantor's  subsequent  grantee,  though  not  ex- 
pressly mentioned  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  8-12:   Dec.  Dig.  I  3.*} 

2.  ElASElOtHTS    (I    44*)— BXTBNT    OV    RlOHT— 

Wats. 

A  grantor  reserved  through  the  land  grant- 
ed an  existing  way  to  the  public  highway.  The 
way  struck  the  highway  at  such  an  angle  that 
to  turn  to  the  left  it  was  necessary  to  make  a 
short  turn  up  an  incline,  and,  to  avoid  this,  tbe 
grantor  habitually  drove  across  the  highway 
making  a  curve  on  his  land  across  the  road, 
thus  having  an  easy  turn  to  the  left.  Held, 
that  npon  repair  of  the  highway  obviating  this 
dangerous  curve,  the  right  of  the  grantor  or  his 
subsequent  grantees  to  use  the  land  across  the 
highway  was  lost 

r£<d.  Note.— For  other  cases,  see  EJasements, 
Cent  Dig.  IS  98-100;   Dec.  Dig.  i  44.*] 

Appeal  from  Circolt  Court,  Grayson 
County. 

Action  by  WlUiam  H.  Hatfield  against 
George  L.  Hatfield.  From  a  Judgment  for 
defendant,  plaintifT  appeals.     Affirmed. 

G.  W.  Stone  and  J.  C.  Graham,  both  of 
Leltdifield,  for  appellant  Chas.  V.  Higdon 
and  Z.  T.  Proctor,  both  of  Leitchfield,  for 
appellee. 

HOBSON,  a  J.  William  Hatfield  brought 
this  suit  against  George  L.  Hatfield  to  re- 
cover damages  for  tbe  stopping  up  of  a  pass- 
way  by  tbe  latter.  On  a  trial  of  the  case 
before  a  Jury  there  was  a  verdict  and  Judg- 
ment for  tbe  defendant.  The  plaintifT  ap- 
peals. 

Tbe  facts  of  tbe  case  are  these:  H.  C. 
Wooldrldge,  who  then  owned  a  tract  of 
253%  acres  of  land,  conveyed  138  acres  of 
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the  tract  to  George  I*  Hatfield.  The  public 
road  leading  from  Big  ClUty  to  Clarksou  ran 
through  the  tract  Wooldrldge  had  a  pass- 
way  leading  out  to  the  road  and  striking  the 
road  at  an  angle,  so  that  to  turn  toward 
Clarkson  It  was  necessary  to  make  a  rather 
sharp  curve  up  an  Incline.  To  avoid  this, 
for  a  number  of  years  Wooldrldge  had  driv- 
en across  the  road,  making  a  curve  on  his 
own  land  beyond  It,  and  coming  back  to  the 
public  road.  The  public  road  had  become 
washed,  and  the  public  had  for  some  years 
followed  this  curve,  and  bad  not  traveled  the 
public  road.  In  this  condition  of  things  in 
the  deed  to  George  U  Hatfield  Wooldrldge 
inserted  the  following  stipulation:  "It  is 
expressly  understood  and  agreed  by  the  par- 
ties hereto  that  the  road  and  right  of  way 
now  existing  through  the  tract  hereby  con- 
veyed, shall  remain  open  to  the  party  of  the 
first  part"  On  January  4,  1909,  Wooldrldge 
sold  and  conveyed  to  W.  H.  Hatfield  the 
remaining  115% -acre  tract  which  he  owned. 
In  this  deed  there  is  no  mention  of  the  pass- 
way  referred  to,  but  by  it  Wooldrldge  con- 
veyed the  land  "together  with  all  the  ap- 
purtenances thereunto  belonging."  The  sit- 
uation at  the  time  this  deed  waa  made  is 
shown  by  the  following  plot: 


In  August,  1911,  the  road  supervisor  i«- 
paired  the  public  road  and  put  It  back  on 
its  original  location,  and,  when  this  had 
been  done,  George  L.  Hatfield  put  his  fence 
along  the  line  of  the  public  road,  so  that 
William  Hatfield  could  no  longer  drive  on 
the  curve  beyond  the  road  indicated  by  the 
figures  zyz  on  the  plot;  this  curve  being  100 
feet  long,  and  there  being  a  space  of  10  feet 
between  it  and  the  county  road  at  the  wid- 
est place.  The  thing  in  controversy  la  the 
right  of  William  Hatfield  to  drive  over  the 
curve  zyz,  which  Is  on  the  other  side  of 
the  county  road  from  his  place.  The  circuit 
court  told  the  Jury  that  the  reservation  of 
the  passway  in  the  deed  from  H.  C.  Wool- 
drldge to  George  L.  Hatfield  gave  the  plain- 
tiff no  right  to  the  passway  beyond  the  pub- 
lic road,  or  that  part  embracing  the  curve 
zyz.    Of  this  Instruction  appellant  complains. 

[1]  The  purpose  of  Wooldrldge  in  making 
the  reservation  was  to  retain  for  himself  a 
way  out  when  he  sold  the  land  lying  be- 
tween himself  and  the  public  road.  This 
reservation  was  made  for  the  benefit  of  the 
tract  which  he  still  owned  and  afterwards 
sold  to  William  H.  Hatfield.  It  was  an  ap- 
purtenance to  that  tract  and  passed  to  the 
grantee  of  that  tract  though  it  Is  not  ez- 
pressly  mentioned  in  the  deed;  for,  being  an 
appurtenance,  it  ran  with  the  land.  .Gibson 
V.  Porter,  16  S.  W.  871, 12  Ky.  Law  Rep.  917; 
Kamer  v.  Bryant,  103  Ky.  729,  46  S.  W.  14, 
20  Ky.  Law  Rep.  340:  Ray  v.  Nally,  89  S. 
W.  486,  28  Ky.  Law  Rep.  425.  But  what 
Wooldrldge  reserved  was  a  passway  out  to 
the  public  road. 

[2]  The  right  of  way  referred  to  in  the 
deed  was  the  right  of  way  to  the  public 
road.  When  he  reached  the  public  road,  the 
right  of  way  ended.  The  object  of  the  res- 
ervation was  to  give  him  a  way  out  to  the 
public  road.  It  was  not  contemplated  that 
he  should  have  a  right  of  way  beyond  the 
public  road.  It  is  true  that  he  had  been  in 
the  habit  of  driving  beyond  the  road  for 
convenience,  but  a  reservation  in  a  deed 
should  not  be  extended  so  as  to  give  him 
rights  beyond  the  public  road,  when  the  pur- 
pose was  to  give  him  a  right  of  way  out  to 
the  road.  We  therefore  conclude  that  the 
circuit  court  properly  instructed  the  Jury 
that  the  defendant  had  the  right  to  close 
up  the  curve  on  the  far  side  of  the  road. 

If  Wooldrldge  bad  continued  to  own  the 
whole  tract,  can  it  be  believed  that  he,  when 
he  fenced  and  cleared  the  land,  would  have 
kept  up  this  curve  on  the  far  side  of  the 
public  road,  after  that  road  was  put  back  in 
its  original  location?  In  the  construction  of 
a  reservation  of  a  passway  In  a  deed  the 
grantor  cannot  demand  of  his  grantee  great- 
er rights  than  a  man  would  reasonably  exer- 
cise in  his  ovm  right  if  he  owned  both  piec- 
es of  land.  Each  must  exercise  his  rights 
with  due  regard  to  the  rights  of  the  other. 
The  parties  must  be  presumed  to  contem- 
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plate  tbat  in  time  tbe  land  would  be  cleared 
and  Inclosed,  and  they  cannot  be  preeumed 
to  have  contemplated  that  there  should  be 
two  roads  here,  after  the  county  road  woa 
put  back  In  the  proper  place  and  the  land 
was  cleared  and  Inclosed. 

But  under  the  deed  William  H.  Hatfield 
has  a  right  of  way  out,  and,  if  the  angle 
Is  too  sharp  for  him  to  turn  with  reasonable 
convenience  toward  Clarkson,  he  Is  entitled 
to  have  the  passway  widened  at  this  point 
so  as  to  have  a  reasonable  space  to  turn  in 
the  direction  of  Clarkson.  Xo  doubt  the  par- 
ties can  agree  as  good  neighbors  upon  a  rea- 
sonable cutting  off  of  the  sharp  angle  at  the 
point  a;  but  if  they  cannot,  and  George  Hat- 
field obstructs  this  angle  so  as  to  prevent 
William  Hatfield  from  having  a  reasonable 
outlet  In  going  in  the  direction  of  Clarkson, 
he  may  have  remedy. 

There  is  no  question  of  adverse  possession 
in  the  case,  as  the  rights  of  the  parties  ac- 
crued when  their  deeds  were  made  in  1908 
and  1909.  Before  this  all  tbe  land  belonged 
to  Wooldridge,  and  George  L.  Hatfield  now 
owns  his  body  of  land  subject  to  the  reser- 
▼atlon  made  in  his  deed. 

Judgment  afllrmed. 


BITTBR  y.   BOARD  OF  BDUCATION  OF 

EDMONSON  COUNTY. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1912.) 

1.  Schools  ahd  School  Districts  (i  69*)— 
ScHOOLHOusE — Abandonment  of  Site. 

The  intention  of  a  school  board  to  change 
the  site  of  a  school  and  the  letting  of  a  con- 
tract to  build  on  tbe  new  site  on  which  work 
was  begun,  but  discontinued  by  order  of  the 
board,  who  decided  to  build  on  the  old  site, 
was  not  an  abandonment  of  the  old  site  wiUi- 
in  a  deed  providing  tha^  on  abandonment  for 
school  purposes,  the  site  should  revert  to  the 
pantors;     school   at   the    time    being   taught 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  174 ;  Dec.  Dig.  | 
TO.* 

2.  Schools  and  School  Dibtbicts  (|  68*)— 
Statutes— ScHooLHotisES— Title  to  Pbop- 

KBTT. 

A  school  board  may  erect  a  school  on  a 
site  held  tmder  a  deed  providing  that,  on  the 
abandonment  of  such  site  for  common  school 
purposes,  the  site  should  revert  to  the  grantor 
under  Ky.  St  (  4426a,  giving  the  board  pow- 
er "to  purchase,  lease  or  rent  school  sites."  Sec- 
tion 4487,  requiring  a  fee  title  for  schoolhonse 
lots,  being  an  earlier  statute,  and  In  conflict 
does  not  apply. 

_  (Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {|  170-173;  Dec. 
Dig.  I  68.*] 

8.  Schools  and  School' Disteicts  (8  68*)- 
schoolhoubes  —  school  bv>abo  —  dlscbb- 
noN. 

In  an  action  to  restrain  the  erecting  of 
a  scboolhousc,  evidence  held  to  warrant  a  find- 
ing that  the  board  did  not  abuse  its  discre- 
tion in  choosing  the  old  site. 

OBd.  Note.— For  other  cases,  see  Schools  and 
Sebool  Districts,  Cent  Dig.  |i  170-173;  Dec. 
Dig.   {  68.*] 


Appeal  firom  Circuit  Court,  Edmonson 
County. 

Action  by  L.  H.  Bitter  to  enjoin  the  Coun- 
ty Board  of  Education  of  Edmonson  Coun- 
ty from  erecting  a  schoolhouse.  From  a  Judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Affirmed. 

Logan  &  Hazelip,  of  Frankfort,  for  appel- 
lant. Grlder  &  Logan,  of  Brownsville,  for 
appellee. 

NUNN,  J.  This  action  was  brought  by 
appellant,  a  resident  of  subdistrict  No.  1,  of 
district  No.  3,  to  enjoin  the  county  t>oard  of 
education  of  Edmonson  county  from  erect- 
ing a  schoolhouse  on  a  certain  site  which 
had  been  selected  by  the  board.  On  a  trial 
in  the  lower  court  the  injunction  was  dis- 
solved, and  the  action  dismissed. 

It  appears  that  the  place  where  the  trus- 
tees were  having  the  house  erected  was  call- 
ed the  "old  Bite";  that  it  was  the  place 
where  the  common  school  had  been  maintain- 
ed in  the  district  for  at  least  60  years ;  that 
It  was  used  as  such  for  at  least  40  years 
before  the  trustees  obtained  a  deed  for  it 
It  further  appears  that  appellant's  vendor 
and  one  of  his  adjoining  neighbors  made  the 
deed  to  the  district,  and  inserted  therein 
the  following  clause:  "Should  the  lot  of 
ground  cease  from  any  cause  to  be  tbe  site 
for  the  common  school  of  said  district  said 
lot  Is  to  revert  to  its  grantors,  and  the 
house  then  standing  is  to  be  the  property 
of  tbe  district  to  be  removed  from  said 
lot" 

[1]  It  appears  that  from  four  to  six  months 
before  the  board  selected  the  old  site  upon 
which  to  erect  this  house  it  had  selected  an- 
other site  200  or  300  yards  distant  from  the 
old  site;  that  it  had  let  the  contract  to 
build  the  bouse  on  this  site,  and  the  con- 
tractor had  commenced  tbe  work.  Appel- 
lant claims  that  by  these  acts  the  district 
abandoned  this  property,  and  it  reverted  to 
the  grantors  in  the  deed,  or  their  heirs  or 
assigns,  and  that  be  was  entitled  to  most 
of  the  lot  as  his  grantor  conveyed  most  of 
it  It  appears  that,  soon  after  the  contrac- 
tor began  work  on  the  new  site,  the  board  of 
education  notified  him  to  cease  work;  that 
within  a  few  days  after  giving  the  notice  the 
board  met  in  the  old  schoolhouse,  and  con- 
sidered the  matter  with  reference  to  the 
change  of  site,  and  adjourned  to  meet  anoth- 
er day ;  that  they  did  meet  again  and  finally 
rescinded  the  order  making  the  change  to  the 
new  site,  and  selected  the  old  site,  and  di- 
rected the  building  to  be  erected  there. 
There  is  nothing  in  the  statutes  to  prevent 
the  board  from  changing  its  mind  and  re- 
scinding the  order  referred  to.  It  had  a 
perfect  right  to  do  so,  and  to  select  another 
place  for  the  erection  of  the  schoolhouse. 
Tbe  Intention,  which  existed  for  a  few 
months,  to  change  the  site  of  the  school- 
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house,  did  not  bave  the  effect  of  Itself  to 
abandon  the  old  site.  The  honse  on  the  old 
site  was  still  in  use — school  was  at  that 
time  being  taaght  in  it  The  site  was  never 
dianged.  The  Intention  of  changing  it  was 
abandoned  before  the  removal  was  complete. 

[2]  Appellant  contends  that  the  board  bad 
no  right  to  erect  the  schoolhouse  upon  the 
old  site,  as  it  did  not  Iiave  the  fee-simple  ti- 
tle to  it,  and  that  his  action  ought,  there- 
fore, to  bave  been  sustained  for  two  rea- 
sons: First,  because  the  district  had  aban- 
doned this  site;  second,  because  the  deed 
containing  the  clause  above  quoted  shows 
that  the  district  bad  not  the  fee-simple  title 
to  the  lot  The  first  reason,  as  above  stated. 
is  without  foundation.  As  to  the  second. 
It  la  our  opinion  that  the  board  had  such  a 
title  as  would  authorize  it  to  construct  the 
building  thereon.  Section  4426a,  Kentucky 
Statutes,  says  the  county  board  of  educa- 
tion shall  have  the  power  "to  purchase,  lease 
or  rent  school  sites,  to  build,  to  repair  and  to 
rent  scboolhouses,"  etc.  This  seems  to  be 
conclusive  of  the  board's  right  to  erect  the 
bouse.  Appellant's  contention  is  that  section 
4487,  Kentucky  Statutes,  an  act  of  1883,  re- 
quires the  school  board  to  own  the  proi>erty 
in  fee  simple.  It  seems  that  this  act  is  in 
conflict  with  the  act  of  1908  referred  to  In 
section  4426a,  for  this  section  expressly  pro- 
vides that  the  county  board  of  education  has 
power  to  purchase,  lease,  or  rent  school- 
house  sites.  See,  also,  Evans  ▼.  Cropp,  141 
Ky.  614,  133  -S.  W.  221. 

[3]  Appellant  also  contends  that  the  coun- 
ty board  abused  its  discretion  in  selecting 
the  old  site  upon  which  to  erect  the  school- 
house,  as  the  ground  is  rough,  steep,  and 
covered  with  large  rocks ;  that  It  is  unsani- 
tary because  the  spring  from  which  the 
school  obtains  water  is  lower  than  the  school- 
house,  and  is  polluted  by  drainage  from  the 
school  grounds,  and  therefore  injurious  to 
the  health  of  the  children  attending  the 
schooL  There  was  much  testimony  Intro- 
duced showing  that  appellant's  contentions 
are  correct  but  there  was  much  more  intro- 
duced showing  that  bis  claims  were  without 
foundation;  that  the  place  selected  was  bet- 
ter suited  than  any  other  near  the  center 
of  the  school  district;  that  it  was  a  nice 
.  shady  place;  that  the  spring  afforded  fine 
\  water,  and  was  within  30  or  40  steps  of  the 
I  ''  bouse;  that  the  drainage  from  the  school 
grounds  entered  a  branch,  but  none  of  it 
flowed  into  the  spring;  that  the  spring  is 
not  what  is  called  a  "boiling  spring,"  but 
came  from  under  a  large  hill  back  of  the 
schoolhouse;  that  the  new  site  spoken  of 
was  more  level  than  the  old  site,  but  had 
no  shade  or  water  nearer  than  the  old  site. 
It  is  admitted  that  the  old  grounds  are 
rough,  that  It  has  considerable  rock  8ca^ 
tered  over  it  whidi  appellant's  witnesses 
said   were  dangerous  to   the  children,   but 


appellee's  witnesses  testified  that  the  rock 
could  be  removed  without  much  expense. 
A  large  majority  of  the  school  patrons  of 
the  district  petitioned  the  board  to  erect 
the  house  on  the  old  site,  and  we  cannot 
say  that  the  evidence  shows  that  it  abused 
its  sound  discretion  in  doing  so. 

For  these  reasons,  ttie  Judgment  of  the 
lower  court  is  affirmed. 


LONG  ▼.  BARBER  ASPHAIT  PAVING 
CO.  et  aLt 

(Court  of  Appeals  of  Kentucky.     Nov.  29, 
1912.) 

1.  MlTNICIFAL      OOBPOBATIONS       (f       646*)  — 

Streets— EiXiSTENOE. 

Where  a  street  improved  for  travel  has  hot 
been  dedicated  to  the  public  or  accepted  or 
recognized  by  the  manidpali^  as  such,  the 
street  is  not  a  public  street  though  the  own- 
ers intend  to  dedicate  it  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1419;  Dec  Dig.  { 
646.*] 

2.  MUNICIPAI.  COBPOHATTONS  (i  450*)— STBEET 
IVFBOVEICENTS— ASBESSMERT  DiSTBICIS. 

Where  territory  on  one  side  of  a  street 
to  be  improved  at  the  cost  of  territory  in  an 
assessment  district  was  divided  into  squares  by 
streets,  while  the  territory  on  the  other  side 
was  not  so  divided,  the  assessment  district  on 
tlie  latter  side  must  l>e  limited  to  a  line  mn- 
ning  the  same  distance  from  the  street  that  the 
line  on  the  other  side  of  the  street  is  run. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1073,  1074;  Dec. 
Dig.  i  450.  •] 

3.  MUNICIFAI,  COBFOBAnONS  (i  465*)— Stbekt 
IlCPROVEHKNTB— ASSKSSMKNTS. 

Where  an  assessment  district  for  a  street 
improvement  has  been  properly  fixed,  the  cost 
of  the  improvement  must  be  apportioned  to  the 
property  in  the  district  so  that  all  of  the  prop- 
erty will  bear  its  Just  proportion  of  the  cost 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1108;  Dec.  Dig.  {' 
465.*] 

4.  Vendob  and  Pubchaseb  (|  198*)— Inootc- 
BBANCES— Liens  fob  Stbeet  Imfrovsioints. 

Since  a  lien  for  the  cost  of  a  street  im- 
provement does  not  attach  until  the  apportion- 
ment warrant  has  been  issued,  land  in  an  as- 
sessment district  conveyed  after  the  ordinance 
for  the  improvement  and  the  letting  of  the  con- 
tract bat  before  the  work  was  done  is  not  then 
incumbered  by  such  a  lien. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  408-412;  Dec  Dig. 
I  198.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  George  W.  Long,  who  filed  a 
cross-petition  against  Nancy  Jane  Birch. 
From  a  Judgment  for  plaintiff  and  in  favor 
of  Nancy  Jane  Birdi  on  the  cross^petition,  de- 
fendant appeals.  Reversed  as  to  plaintiff, 
and  afllrmed  as  to  Nancy  Jane  Birch. 

A.  Lanier  and  Du  Relle  &  Fleece,  all  of 
Louisville,  for  appellant  William  Furlong 
and  Furlong,  Woodbury  &  Furlong,  all  of 
Louisville,  for  appellees. 
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LONO  T.  BABBKR  ASPHAIiT  PAYIKO  00. 


LA88INO,  J.  By  on  ordinance  approved 
April  7,  1910,  the  city  council  of  LonisTllle 
ordered  the  original  oonstmction  of  Bayly 
avenne  from  Frankfort  avenue  to  Center 
avenue  extended,  and  directed  that  "said 
work  should  be  done  at  the  cost  of  the  own- 
W8  of  the  ground  on  the  east  side  of  Bayly 
avenue  from  Frankfort  avenue  to  the  center 
line  of  Center  avenue  extended  and  extend- 
ing back  to  a  line  midway  between  Bayly 
avenue  and  a  private  way,  known  as  Blrdi- 
wood  aveine;  and  on  the  west  side  of  Bayly 
avenue  to  the  center  line  of  Center  avenue 
extended  and  extending  to  the  line  midway 
between  Bayly  and  Bllwanger  avenues."  On 
May  16th  following  a  contract  for  the  orig- 
inal construction  of  this  street  was  awarded 
to  the  Barber  Asphalt  Paving  Company.  On 
July  IBth,  and  before  the  work  was  begun 
on  the  contract,  George  W.  Long  purchased 
of  Nancy  Jane  Birch  a  tract  of  land  lying,  in 
part,  within  the  zone  affected  by  this  im- 
provonent,  said  property  being  shown  on  the 
accompanying  map  by  the  letters  x,  y,  ▼,  a. 


ceiving  that  the  apportionment  was  ineQuIt- 
able  and  unjust,  George  W.  Long  and  cer- 
tain other  property  holders  declined  to  pay 
the  warrants  issued  against  their  property. 
The  contractor  instituted  suit,  in  which  it 
sought  to  have  their  property  subjected  in 
satisfaction  of  the  warrants.  In  his  answer 
the  defendant.  Long,  resisted  payment  upon 
three  grounds:  First,  that  the  ordinance  was 
Invalid,  because  the  provisions  of  sections 
S882  and  2833,  Kentucky  Statutes,  had  not 
beeia  followed;  second,  because  council  erred 
in  fixing  the  east  line  of  the  assessment  dis- 
trict a  greater  distance  from  Bayly  avenue 
than  the  western  boundary  line  of  said  dis- 
trict was  situated  from  said  avenue;  and, 
third,  because  certain  property  within  the 
zone  of  the  improvement  was  entirely  omitted 
from  assessment.  He  also  made  his  answer 
a  cross-petition  against  his  vendor,  Nancy 
Jane  Birch,  and  pleaded  as  to  her  that.  In- 
asmuch as  the  improvement  had  been  direct- 
ed and  the  contract  therefor  let  prior  to  hia 
purchase  of  the  property,  under  his  contract 


■^S^iSj^^OHT 


Work  was  begun  shortly  thereafter  on  the 
contract,  and  it  was  completed  early  in  Oc- 
tober. Immediately  upon  its  completion,  ap- 
portionmtfit  of  the  cost  was  made  and  war- 
rants therefore  were  by  the  city  of  Louisville 
issued  and  placed  in  the  hands  of  the  con- 
tractor. In  apportioning  the  cost,  the  city 
followed  the  provisions  of  the  ordinance  fix- 
ing the  assessment  district  The  eastern 
boundary  of  the  assessment  district  is  evi- 
denced by  the  dotted  lines  A-B,  and  the  west- 
ern boundary  by  the  dotted  lines  C-D.    Oon- 


with  her  she  was  answerable  on  her  war- 
ranty for  any  assessment  which  should  be 
made  against  bis  property,  and  sought  to 
have  her  reQuired  to  pay  such  assessment  as 
the  court  should,  upon  final  hearing,  hold  his 
property  answerable  for.  Issue  was  Joined, 
proof  taken,  and  upon  final  bearing  the 
chanceuor  was  of  opinion  that  there  was  no 
merit  in  these  respective  contentions  of  the 
defendant.  Long,  and  Judgment  was  entered 
in  accordance  with  the  prayer  of  the  petition, 
and  dismissing  his  cross-petition.    Long  ap- 
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pealB,  and  seeks  a  rerersal  both  as  to  the 
validity  of  tbe  ordinance  and  the  apportion- 
ment warrant  Issued  against  bis  property, 
and  the  finding  of  the  chancellor  against  him 
on  his  cross-petition  against  Nancy  Jane 
Birch. 

[1]  On  the  west  side  of  Bayly  avenne,  the 
territory  Is  defined  Into  squares  by  princi- 
pal streets,  whereas  on  the  east  side  of  Bayly 
avenue  the  territory  Is  not  so  defined,  unless 
Blrchwood  avenue  Is  a  public  way  or  street, 
for  the  distance  from  Bayly  avenue  to  the 
first  public  street  or  road  east  of  Bayly 
avenue  is  about  2,400  feet,  a  distance  great- 
ly in  excess  of  the  length  of  a  city  block. 
Council,  in  the  draft  of  the  ordinance,  for 
this  improvement,  treated  Blrchwood  avenue 
as  though  it  were  a  public  way  or  street, 
although  in  the  ordinance  it  is  referred  to  as 
ft  private  way.  There  is  no  evidence  in  the 
record  showing  that  this  Blrchwood  avenue 
lias  ever  been  dedicated  to  the  public  as  a 
street,  or  accepted  or  recognized  by  the  city 
as  such,  although  it  is  undoubtedly  in  its 
appointments  equipped  as  well,  if  not  better, 
than  most  of  the  public  streets  in  the  city. 
Still,  the  fact  that  it  is  highly  improved 
cannot  make  of  it  a  public  street  or  way,  if 
no  steps  have  been  taken  to  dedicate  It  to 
the  public  use.  Defendant  in  his  pleading 
denies  that  it  la  a  public  way,  and  there  is 
no  evidence  whatever  supporting  the  posi- 
tion of  the  plaintiff  to  the  contrary.  With 
the  record  la  this  condition  we  are  con- 
strained to  hold  that  Blrchwood  avenue  has 
not  been  shown  to  be  a  public  way  or  street 
A  similar  question  arose  in  Kevin  v.  Roach, 
86  Ky.  492,  5  S.  W.  546,  9  Ky.  Law  Rep.  819. 
In  that  case  it  was  shown  that  a  street 
known  as  Madison,  while  Improved,  had  not 
in  fact  been  dedicated  to  the  public  use,  or 
accepted  by  the  city,  although  the  owners 
contemplated  so  dedicating  it  at  the  time. 
It  was  held,  upon  consideration  here,  that 
the  fact  that  it  had  been  improved  and  that 
the  owners  intended  to  dedicate  it  to  the 
public  use  was  not  sufficient,  the  court  say- 
ing: "But  it  has  never  been  accepted  by  the 
city,  and  therefore  the  case  must  be  consid- 
ered without  regard  to  such  a  street,  and  it 
was  not  in  existence  when  the  improvement 
was  ordered  and  the  contract  entered  into, 
or  when  the  work- was  completed." 

[2]  To  the  east  of  Bayly  avenue  the  prop- 
erty is  not  divided  or  defined  into  squares 
by  principal  streets,  and  we  liave  a  case 
where  the  property  on  one  side  of  the  street 
is  defined  into  blocks  or  squares  by  principal 
streets,  and  on  the  other  side  It  is  not  This 
identical  question  has  likewise  been  before 
this  court  in  the  case  of  Preston  v.  Roberts, 
12  Bush,  670,  which  arose  out  of  the  orig- 
inal construction  of  Barrett  avenue  in  the 
city  of  Louisville.  Brent  avenue  was  a  dedi- 
cated street  lying  to  the  east  of  Barrett 
avenue,  and  the  assessment  district  was  fixed 
at  a  piont  midway  between  Barrett  avenue 
and  Brent  avenue.    Upon  the  west  side  of 


Barrett  avenue  there  was  no  dedicated  or 
principal  street  within  the  distance  of  an 
ordinary  city  block,  and  council,  in  its  or- 
dinance, fixed  the  assessment  district  at  a 
point  252  feet  west  of  Barrett  avenne.  Tliis 
figure  was  adopted  upon  the  assumption  that 
this  distance  would  be  halfway  between 
Barrett  avenue  and  a  street  which  would  in 
the  future  be  opened  to  the  east  thereof  and 
at  a  distance  of  604  feet  from  Barrett 
avenne.  Ttie  validity  of  this  ordinance  and 
apportionment  was  contested,  and,  upon  con- 
sideration here,  were  held  to  be  invalid. 
The  court  said:  "Assessments  should  be 
made  in  accordance  with  the  facts  f>Tiafing 
at  the  time,  and  cannot  be  properly  based 
upon  speculation  as  to  what  will  occur  in  the 
future."  To  the  same  effect  are  Cooper  t. 
Nevln,  90  Ky.  85,  13  S.  W.  841,  11  Ky.  Law 
Rep.  875,  Nevln  v.  Roach,  86  Ky.  492,  5  8.  W. 
546,  9  Ky.  Law  Rep.  819,  and  City  of  Loulfl- 
vUle  V.  Selvage,  106  Ky.  730,  51  S.  W.  447, 
52  S.  W.  809,  21  Ky.  Law  Rep.  349,  620. 

In  City  of  Louisville  v.  American  Standard 
Asphalt  Co.,  125  Ky.  497,  102  S.  W.  806,  81 
Ky.  Law  Rep.  133,  the  litigatlbn  arose  over 
the  original  construction  of  Rosewood  ave- 
nue. The  ordinance  providing  for  its  con- 
struction treated  the  territory  on  both  sides 
of  said  avenne  between  Baxter  and  Von 
Boriies  avenues  as  being  divided  into  squares 
by  principal  streets.  The  court  found  that 
the  next  street,  running  parallel  with  Rose- 
wood avenue  on  the  east,  was  1,500  feet 
from  Rosewood  avenue;  that  this  was  too 
great  a  distance  to  be  treated  as  a  city 
square;  and  that,  therefore,  the  assess- 
ment district  should  extend  east  of  Rose- 
wood avenue  only  to  the  same  distance  that 
it  extended  to  the  west  thereol  In  dispos- 
ing of  the  question,  the  court  said:  "Now, 
what  is  the  requirement  of  -  tbe  charter  in 
a  case  like  this:  Here  the  territory  on  the 
west  side  of  the  improvement  was  defined 
into  squares,  then  under  the  express  lan- 
guage of  the  charter  the  tax  district  on  that 
side  must  be  one-half  the  depth  of  the 
squares,  and,  this  being  true,  the  tax  district 
on  the  east  side  can  only  be  the  same  deptti. 
This  is  necessary  to  comply  with  the  re- 
quirements of  the  law  of  equality  of  burden. 
Preston  v.  Roberts,  12  Bush,  684;  Cooper 
V.  Nevln,  90  Ky.  88  [13  S.  W.  841,  11  Ky. 
Law  Rep.  875].  The  general  council  have 
no  more  discretion  in  fixing  the  tax  district 
for  the  east  side  than  they  have  for  the  west 
side."  The  opinions  in  these  cases  are  con- 
clusive of  the  rights  of  the  parties  her& 
The  ordinance  correctly  defined  the  boundary 
of  the  assessment  district  on  the  west  side 
of  Bayly  avenue,  and  the  territory  to  the 
east  of  Bayly  avenue,  not  being  divided  or 
defined  into  squares  by  principal  streets,  the 
ordinance  should  have  limited  the  assess- 
ment district  on  the  east  side  of  Bayly  ave- 
nue to  a  line  running  the  same  distance 
therefrom  that  the  assessment  line  on  the 
west  side  of  the  avoiue  was  run.    In  other 
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words,  If  tbe  line  0-D  la  260  feet  from  Bayly 
arenne^  the  Une  A-B  should  be  a  Uke  dis- 
tance therefrom. 

[S]  As  to  the  second  proposition,  the 
statute  provides  that  the  cost  of  the  con- 
struction must  be  apportioned  to  all  of  the 
property  within  tbe  assessment  district 
The  claim  la  that  certain  property  lying 
within  this  district  was  omitted  from  assess- 
ment. This  contention  Is  not  seriously  de- 
nied, bat  it  is  insisted  that  a  portion  of  the 
property  so  omitted  belonged  to  appellant, 
and  that  to  assess  it  for  its  proportionate 
share  of  the  cost  would  Increase,  rather  than 
diminish,  the  burden  of  taxation  as  to  him. 
This  contention,  howerer.  Is  based  upon  the 
idea  that  the  assessment  line  lying  to  tbe 
east  of  Bayly  avenue,  as  fixed  in  the  ordi- 
nance, is  correct;  but  since  it  has  been  de- 
termined that  this  assessment  line  is  not 
correct,  and  under  a  correct  assessment  not 
nearly  so  much  of  appellant's  property  will 
He  within  tbe  assessment  sone,  we  are  un- 
able to  determine  whether  tbe  assessment 
of  this  omitted  property  would  be  beneficial 
or  harmful  to  him.  However,  inasmuch 
as  the  case  must  be  reversed  for  other  rea- 
sons, it  Is  unnecessary  to  enter  into  a  con- 
sideration of  this  question.  When  the  as- 
sessment sone  has  been  properly  fixed,  as 
above  indicated,  and  the  cost  of  the  im- 
provement Is  apportioned  to  the  property  in 
said  Bone,  the  statute  should  be  strictly 
compiled  with  and  all  of  tbe  property  listing 
within  said  sone  made  to  bear  its  just  pro- 
portion of  tbe  cost  This  disposes  of  tbe 
questions  raised  In  tbe  litigation  between 
the  contractor  and  tbe  appellant  Long. 
,  [4]  As  to  the  claim  asserted  by  appellant 
against  Nancy  Jane  Birch,  we  are  of  opin- 
ion that  the  ruling  of  the  chancellor  thereon 
was  correct  Gases  might  arise  where  a  dis- 
tinction can  be  drawn  between  an  incum- 
brance and  a  lien,  but  in  the  case  under 
consideration  there  is  no  Incumbrance  until 
there  Is  a  lien.  They  are  identical  or  syn- 
onymous, for  the  reason  that  until  the  ap- 
portionment warrant  is  Issued,  there  is  no 
lien;  and,  in  the  absence  of  a  lien,  there 
Is  no  Incumbrance  The  property  is  never 
liable  for  any  part  of  the  cost  of  the  Im- 
provemoit  until  tbe  apportionment  war- 
rant is  issued.  The  right  of  the  dty  to 
impose  upon  abutting  property  the  cost  of 
tbe  original  construction  of  a  street  Is  one 
of  purely  statutory  origin.  The  owner  of 
the  property  is  not  liable,  In  any  event  for 
the  cost  of  the  improvement  but  the  prop- 
erty Itself  is  placed  in  lien  therefor.  This 
lien  does  not  attach  until  tbe  apportion- 
ment warrant  has  been  issued.  Until  this 
has  been  been  done,  the  property  cannot 
be  said  to  be  incumbered  or  burdened  with 
any  part  of  the  cost  of  the  improvement 
for  the  reason  that  the  burden  has  not  been 
laid  upon  it    It  is  not  the  ordinance  pro- 


viding for  the  improvement  nor  tbe  letting 
of  the  contract  that  burdens  tbe  property 
with  Its  share  of  the  cost  of  the  improve- 
ment but  it  is  the  Improvement  Itself  for 
which  the  property  is  held  answerable.  The 
lien  must  attach  at  some  time,  and  this  the 
statute  provides  shall  exist  from  the  date 
of  the  apportionment  warrant  Now,  al- 
though, at  the  time  of  the  conveyance  by 
Mrs.  Birch  to  appellant  the  Improvement 
had  been  ordered  and  the  contract  let  the 
work  had  not  in  fact  been  done,  and  tbe 
contractor,  under  the  broadest  and  most 
liberal  construction  that  could  he  placed 
upon  his  contract  had,  at  the  time  of  this 
purchase  by  appellant  no  claim  whatever 
upon  this  property  for  anything;  and  hence 
there  was  no  Incumbrance  upon  the  property 
for  which  his  vendor  is  in  any  wise  an- 
swerable^ and  tbe  chancellor  correctly  so 
held. 

Judgment  reversed  as  to  the  contractor, 
Barber  Asphalt  Paving  C!ompany,  and  af- 
firmed as  to  appellee,  Nancy  Jane  Birch. 


BOABD  V.  LUIGART  et  bL 

(Court  of  Appeals  of  Kentudq'.    Nov.  87, 
1912.) 

1.  Lanulobd  akd  Tkraift  (|  274*)— Kkht— 

DiSTBKSS— REKKOIXS    TOB    WBONGFUI,    DlS- 
TBE8S. 

The  remedies  for  wrongful  diitresi  for 
rent  prescilbed  by  Ky.  St  ft  230S,  and  Civ. 
Code  Prac.  |  663,  both  of  which  require  the 
tenant  to  execute  a  forthcoming  bond  for  the 
property  distrained,  are  not  exclasive;  Ety.  St 
t  2310,  proYlding  a  remedy  by  replevin,  section 
7  providing  remedy  by  action  without  bond,  and 
the  common  law  affording  a  similar  remedy. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ||  1164-1166;  Dec.  Dig.  i 
274.*] 

2.  Landlobd  and  TsRAira  (I  274*)— Rbht— 
Wbonofui.  Dibtbess— Doublk  Dakaoes. 

In  a  common-law  action  for  damages  for 

wrongful  distress,  double  damages  provided  for 

by  Ky.  St  |  2312,  cannot  be  recovered,  as  it 

is  in  the  nature  of  a  statutory  penalty. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant  Cent  Dig.  H  1164^U66;    Dea  EHg.  | 
274..]"  '*'  " 

3.  Shebhtb  and  CoNBTABLsa  (I  189*)  — 
Wbonofui.  Distbess— Liabiuit— Doubu 
Dauaoes. 

An  officer  who  executes  an  illegal  distress 
warrant  or  writ  of  attachment  is  liable  only  for 
the  actual  or  market  value  of  the  property 
wrongfully  seised  or  sold  under  the  writ  and 
cannot  be  mulcted  in  double  damages. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  297-807;    Deo.  Dig. 

4.  Landlobd  and  Tknart  ({  274*)— Sheb- 
iFTs  AND  Constables  (|  137*)— WBONoraL 
Distbess— Natube  of  Action. 

A  petition  in  an  action  to  recover  damages 
for  the  illegal  seizure  and  sale  of  household 
goods  distrained  for  rent  averring  that  plaintiff 
occupied  the  premises  under  an  agreement  to 
pay  a  stipulated  sum  per  month,  which  sum 
was  to  be  derived  from  an  illicit  bosiness  to  be 
conducted  in  the  premises,  that  during  the  last 
months  of  the  tenancy  plaintiff  derived  no  in- 
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come  from  the  premise*,  and  hence,  no  rent  was 
due  for  which  distress  would  lie,  and  that,  de- 
spite this  and  the  fact  that  the  prmerty  dis- 
trained was  exempt,  the  principal  defendant  Q- 
legalljr  instigated  and  caused  the  defendant  con- 
stable to  unlawfully  distrain  plaintiiTa  proper- 
ty which,  beine  illegally  sold  at  pnblie  ancnon, 
was  purchased  by  the  principal  defendant- 
states  a  cause  of  action  both  at  common  law 
and  under  the  statute  as  against  the  principal 
defendant  and  an  action  at  common  law  against 
the  constable  for  wrongful  seizure  and  sale  of 
the  proper^  distrained,  the  gist  of  the  action 
not  being  to  recorer  damages  for  a  malicious 
suing  out  of  the  distress  warrant,  or  for  the 
malicious  prosecation  of  a  dvU  action. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cant  Dig.  H  1104-1166;  Dec.  Dig.  I 
274;*  Sheriffs  and  ConstableB,  Cent.  Dig.  f{ 
280-289;   Dec.  Dig.  |  137.«] 

Appeal  from  Circuit  Coart,  Fayette  County. 

Action  by  Lacy  Board  against  Gnstave 
Loigart  and  others.  From  a  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Re- 
versed and  remanded. 

R.  S.  Crawford  and  J.  H.  Minogue,  both 
of  Lexington,  for  appellant  J.  A.  Edge,  of 
Lexington,  for  appellees. 

SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  of  tbe  Fayette  circuit  court  sus- 
taining a  demurrer  to,  and  dismissing,  ap- 
pellant's petition.  In  an  action  to  recover 
damages  for  tbe  alleged  Illegal  seizure  and 
sale  of  her  household  goods  under  a  distress 
warrant  wrongfully  issued  for  rent 

The  petition,  as  amended,  admits  the 
renting  by  appellant  of  a  house  and  lot  in 
tbe  city  of  Lexington  from  tbe  antellee  Ous- 
tave  Lulgart  and  alleges  that  it  was,  with 
his  knowledge,  occupied  and  maintained  by 
her  as  a  bawdybouse,  and  that  for  the  use 
thereof  be  was  to  receive  from  her  $60  per 
inonth,  payable  oat  of  the  proceeds  or  in- 
come derived  from  tbe  illicit  business  she 
was  to  conduct  therein;  that  she  did,  pur- 
suant to  tbe  contract  with  tbe  appellee  Lai- 
gart  occupy  and  maintain  tbe  premises  as 
a  house  of  ill  fame  from  some  time  in  tbe 
year  1907  down  to  and  including  tbe  month 
of  July,  1911,  daring  which  time  she  paid 
to  him  a  large  part  of  tbe  income  derived 
from  its  maintenance  as  a  bouse  of  ill  fame, 
iind  all  the  rent  that  was  due  him  thereon 
to  tbe  end  of  July,  1911;  and  that  though 
she  continued  to  occupy  the  property  for 
some  months  after  July,  1911,  she  neither 
paid  nor  owed  him  any  rent  upon  tbe  prop- 
erty for  these  months,  as  she  derived  no 
income  thereon  from  the  illicit  business  for 
which  it  was  rented. 

It  is  further  alleged  in  the  iwtition  that 
she  was  and  Is  tbe  owner  of  a  lot  of  house- 
bold  goods,  kitchen  furniture,  piano,  and 
other  personal  effects,  an  itemized  list  of 
which  is  filed  with  and  made  a  part  of  the 
petition;  that  in  November,  1911,  tbe  ap- 
pellee Laigart  wrongfully  caused  to  be  is- 
sued a  distress  warrant  against  appellee  for 
rent  alleged  to  be  due  him  from  ber  for  the 


bouse  and  lot  to  question,  which  the  appellee 
J.  P.  Embree,  a  constable  of  Fayette  county, 
at  the  instigation  and  direction  of  the 
appellee  Lulgart  Illegally  levied  upon  tbe 
household  goods,  kitchen  furniture,  piano, 
and  other  property  belonging  to  appellant 
described  above,  and  thereafter,  on  tbe  13th 
of  November,  1011,  over  the  objection  of  tbe 
appellant  illegally  sold  same  at  public  auc- 
tion, at  which  sale  th«  appellee  Lulgart  be- 
came the  pretended  purchaser  at  the  price 
of  $225,  a  sum  greatly  leas  tluin  its  actual 
value;  that  the  property  was  then  reason- 
ably worth  $1,260,  and  tbe  whole  thereof 
was  exempt  from  distress  for  rent  and  also 
from  sale  under  execution,  which  fact  was 
at  tbe  time  well  known  to  the  appellees 
Laigart  and  Embree  as  t)efore  its  distraint 
and  again,  before  the  sale  thereof,  they  were 
both  so  notified  by  appellant  and  that  she 
claimed  It  as  exempt  property.  It  is  also 
alleged  in  the  petition  tliat  appellant  is  now 
and  was  at  tbe  time  of  tbe  seizure  and  sale 
of  tbe  property  mentioned  a  bona  fide  house- 
keeper and  person  with  a  family,  consist- 
ing of  herself  and  four  infant  children; 
that  she  had  no  provisions,  including  bread- 
stuflte  and  animal  food,  to  sustain  her  family 
for  one  year  or  any  part  of  that  time;  ttiat 
practically  all  tbe  property  sold  by  appel- 
lees under  tbe  distress  warrant  consisted  of 
articles  which,  under  section  1697,  Ken- 
tucky Statutes,  were  and  are  exempt  from 
execution  and  distress  for  rent  and  should 
Iiave  been  specifically  set  apart  to  tier  as  a 
person  with  a  family;  and  that  to  the  re- 
mainder she  was  and  is  entitled  under  tbe 
section,  supra,  in  lieu  of  tbe  provisions  for 
tbe  support  of  herself  and  family  for  tbe 
year,  which  she  did  not  own  or  have  on 
band,  and  which  remainder  was  not  of  value 
equal  to  $40  for  each  member  of  the  family. 
[1,i]  It  is  stated  in  the  brief  of  counsel 
for  appellant  that  the  demurrer  to  tbe  pe- 
tition was  sustained  on  tbe  ground  that  ap- 
pellant's only  remedy  against  tbe  distress 
warrant  was  the  executing  of  a  bond  and 
presenting  her  defense  to  same  as  pointed 
out  by  section  2803,  Kentucky  Statutes,  and 
that  she  could  not  by  an  action,  as  here  at- 
tempted, recover  of  appellees  damages  for 
tbe  illegal  seizure  and  sale  of  her  property. 
On  the  other  hand,  it  is  contended  by  coun- 
sel for  appellees  tbat  the  demurrer  was 
sustained,  because,  In  the  opinion  of  tbe  cir- 
cuit court,  the  only  remedy  of  the  tenadfc  in 
such  a  case  is  to  execute  the  bond  provided 
for  by  section  663  of  the  Civil  Code,  and 
make  defense  to  tbe  distress  warrant  when 
Judgment  is  sought  by  tbe  landlord  on  the 
bond;  and  that  a  Judgment  in  favor  of  the 
tenant  in  a  proceeding  on  tbe  bond  referred 
to  is  a  prerequisite  to  the  latter's  right  to 
sue  to  recover  damages  for  the  illegal  sei- 
zure and  sale  of  her  property.  Neither  of 
these  propositions  is  sound.  As  to  tbe 
first,  it  is  sufficient  to  say  that  section  230S, 
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Kentucky  Statutes,  applies  solely  to  attadi- 
ments  for  rent,  and,  nnder  Its  proTislons,  a 
person  In  possession  of  the  property  attach- 
ed for  rent  may,  as  allowed  by  section  214, 
CItU  Gode^  execute  bond  to  the  effect  that 
the  property  or  Its  value  shall  be  forthcom- 
ing and  subject  to  the  order  of  the  court  on 
the  trial  of  the  attachment,  or  the  defend- 
ant In  the  attachment  may,  as  allowed  by 
section  221,  Civil  Code,  execute  the  bond 
therein  mentioned  to  i)erform  the  Judgment 
of  the  court,  and  thereby  obtain  a  discharge 
of  the  attachment  and  restitution  of  any 
property  taken  under  It  or  of  the  proceeds 
thereof,  leaving  the  attaching  landlord  to 
his  remedy  on  the  bond.  If  the  bond  be  giv- 
en under  section  214,  Code,  it  is  only  an  ol>- 
ligation  for  the  forthcoming  of  tlie  property ; 
but,  if  given  under  section  221,  its  effect 
is  to  discharge  the  attachment,  and  to  re- 
move the  attached  property  from  the  cus- 
tody of  the  court  and  its  officers.  In  a  pro- 
ceeding to  enforce  the  payment  of  the  bond 
given  under  section  221,  neither  the  snlll- 
clency  of  the  grounds  of  attachment  nor  the 
liability  of  the  property  levied  upon  can  be 
Inquired  into.  On  the  other  hand,  the  ex- 
ecution of  the  bond  provided  for  by  section 
214  does  not  prevent  the  person  giving  It, 
or  any  claimant  of  the  property,  from  set- 
ting up  ttis  claim  thereto  and  resisting  the 
grounds  of  attachment  when  Judgment  is 
attempted  to  be  obtained  on  the  bond;  in- 
deed, section  29,  Civil  Code,  makes  it  his 
duty  to  assert  bis  claim  or  make  his  de- 
fense. In  the  event  the  distress  warrant 
is  Issued  in  t>ebalf  of  the  landlord  for  rent 
the  tenant  may  replevy  the  amount  demand- 
ed as  provided  by  section  2310,  Kentucky 
Statutes,  which  would  prevent  him  from 
making  any  defense  to  the  distress  warrant, 
or  he  may  execute  the  bond  allowed  by  sec- 
tion 653,  Civil  Code,  whldi  provides:  "If 
an  oiBcer  levy  or  be  about  to  levy  a  distress 
warrant  npon  any  property,  the  tenant,  his 
assignee  or  under  tenant  may  exercise,  with 
one  or  more  snffldent  sureties,  to  be  ap- 
proved by  the  ofDoer,  a  bond  to  the  party 
in  whose  fiivor  the  warrant  issued,  to  the 
effect  that  he  will  pay  to  such  party  the 
amount  of  the  rent  specilied  in  the  warrant, 
with  ten  per  cent,  thereon,  if  the  property 
l>e  of  the  value  of  the  rent  so  specified ;  or, 
if  it  be  of  less  value,  that  he  will  pay  to 
such  party  the  value  thereof,  and  ten  per 
cent  thereon.  For  the  purpose  of  taking 
this  l>ond  the  officer  shall  cause  the  proper- 
ty to  t>e  appraised  as  is  provided  in  section 
646.  The  appraisement  shall  be  annexed 
and  referred  to  in  the  bond.  Upon  the  giv- 
ing of  the  bond,  the  levy,  if  one  have  been 
made,  shall  be  discharged,  and  the  bond  and 
warrant  shall  be  returned  to  some  Justice 
of  the  peace  of  the  county,  if  the  amount 
claimed  do  not  exceed  fifty  dollars;  and,  if 
it  exceed  that  sum,  to  the  clerk's  office  of 
the  circuit  court  of  the  county."  If  the 
bond  provided  for  in  section  653,  Civil  Code, 


be  given  by  the  tenant,  he  may,  when  the 
party  to  whom  the  bond  is  executed  shall 
move  the  court  for  a  Judgment  thereon 
against  the  obligors,  as  provided  In  section 
664,  Civil  Code,  "make  defense  upon  the 
ground  that  the  distress  was  for  rent  not 
due  in  whole  or  In  part  or  was  otherwise  Il- 
legal; or,  if  the  property  was  levied  upon, 
that  it  was  by  statute  exempt  from  the  levy; 
and  may  make  any  defense,  by  way  of  set 
off  or  counterclaim  that  is  allowed  by  the 
Code  in  actions." 

The  remedy  thus  provided  by  sections  653 
and  654  of  Uie  Civil  Code  is  not,  however, 
exclusive.  The  tenant  may  not  be  financially 
able  to  give  the  bond,  or  he  may  not  wish 
to  do  so,  and  prefer  by  action  to  recover 
damages  for  the  illegal  seizure  and  sale  of 
his  property  under  the  distress  warrant,  as  al- 
lowed by  section  7,  Kentucky  Statutes,  which 
provides:  "If  property  be  distrained  or  at- 
tached without  good  cause  for  suing  out  such 
distress  or  attachment,  the  owner  of  such 
property  may,  in  an  action  against  the  party 
suing  out  the  distress  or  attachment,  recover 
damages  for  the  wrongful  seizure ;  and  if  the 
property  be  sold,  also  damages  for  the  sale 
thereof,  and,  the  defendant's  costs,  in  the 
distress  or  attachment  including  reasonable 
attorney's  fees.  In  such  cases  the  plaintiff 
shall  not  be  held  to  allege  or  prove  malice  on 
the  part  of  the  defendant"  It  will  be  ob- 
served that  this  section  permits  the  recovery 
of  damages  against  the  person  wrongfully 
suing  out  the  distress  or  attachment  and  in 
such  case  section  2312,  Kentucky  Statutes, 
allows  the  recovery  of  "double  damages  for 
the  wrongful  seizure^  and  if  the  property  be 
sold,  for  double  the  value  thereof."  The 
tenant  may,  however,  instead  of  suing  under 
the  statute,  bring  a  common-law  action  for 
damages  against  the  person  wrongfully  pro- 
curing the  distress  warrant  or  attachment 
and  the  officer  executing  same  for  the  wrong- 
ful seizure  and  sale  of  his  property  under  the 
writ;  but  in  such  case  the  double  damages 
allowed  by  section  2312,  Kentucky  Statutes, 
cannot  be  recovered.  Bell  v.  Norris,  79  Ky. 
48;  Gamett  v.  Jennings,  44  S.  W.  382,  19 
Ky.  Law  Sep.  1712.  The  double  damages 
or  doable  the  value  of  the  proiperty  sold,  pro- 
vided for  in  section  2312,  is  in  the  nature  of 
a  penalty  for  which  the  person  wrongfully 
suing  out  the  attachment  or  distress  is  alone 
liable. 

[I]  The  officer  who  executes  the  attach- 
ment or  distress  is  only  responsible  in  any 
event  for  the  actual  or  fair  market  value  of 
the  property  wrongfully  seized  or  sold  undet 
the  writ 

[4]  The  ttetition  in  the  instant  case  ap- 
pears to  state  a  cause  of  action  both  at  the 
common  law  and  under  the  statute  as  against 
the  appellee  Luigart;  but  the  facts  alleged, 
if  established  by  evidence,  will  also  author- 
ize a  recovery  against  the  appellee  Embree, 
the  officer  executing  the  distress  warrant  as 
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In  a  common-law  action,  for  the  wrongful 
Belznre  and  sale  of  the  property  distrained, 
namely,  its  fair  market  value  when  sold. 

Tet  another  remedy,  in  addition  to  those 
mentioned,  that  of  sning  fur  a  recovery  of 
the  specific  property  takot  under  a  distress 
warrant,  Is  afforded  the  tenant  by  section  83, 
Civil  Code,  which  provides:  "An  action  to 
recover  the  t>ossesslon  of  specific  personal 
property  taken  under  a  distress  warrant,  If 
it  be  brought  by  the  tenant,  or  his  assignee 
or  under  tenant,  may  be  against  the  party 
who  sued  out  the  warrant;  and  the  property 
claimed  In  such  case  may,  under  an  order 
for  its  delivery,  be  taken  from  the  officer 
who  seized  it,  if  he  have  no  other  claim  to 
hold  it,  other  than  that  appearing  from  the 
warrant  The  indorsement  of  the  levy  on 
the  property  made  upon  a  warrant  by  the  of- 
ficer holding  It,  shall  be  a  sufficient  taking 
of  the  property  to  sustain  an  action  against 
the  party  who  sued  out  the  warrant."  Sec- 
tion 31  allows  such  an  action  by  the  tenant 
against  the  officer  taking  the  property;  and 
section  82  the  substitatlon  of  the  plaintiff 
in  the  writ  for  the  officer  sued,  upon  the  ap- 
idlcatlon  either  of  the  plaintiff  or  defoidant, 
In  the  distress  warrant 

The  present  action  is  not  as  appellees' 
counsel  seem  to  think,  one  to  recover  dam- 
ages of  appellees  for  a  malidons  suing  out 
of  a  distress  warrant,  or  for  the  malicious 
prosecution  of  a  civil  action,  which  can  only 
be  maintained  after  a  judgment  has  been 
rendered  determining  that  the  property  seiz- 
ed and  sold  was  not  subject  to  distraint  It 
Is  simply  an  action  to  recover  damages  for 
the  wrongful  issuance  of  the  distress  warrant 
and  the  wrongful  seizure  and  sale  of  ap- 
pellant's property  thereunder,  upon  the 
grounds  that  the  appellee  Luigart  was  not 
entitled  to  the  rent  claimed,  and  that  the 
property  seized  and  sold  under  the  distress 
warrant  was  exempt  under  the  law.  It  fol- 
lows from  what  we  have  said  that  in  sustain- 
ing the  demurrer  to  the  petition  the  circuit 
court  erred. 

Wherefore  the  Judgment  is  reversed  and 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  the  opin- 
ion. 


DUBBIN,   Sheriff,   v.  OHIO  VALLEY   TIB 
CO. 

(Court  of  Appeals  of  Kentucky.    Dec  6,  1912.) 

1.  Taxation  (|  611*) — Revikw— Finding  or 
Chancbllob^Suffioiknct  of  Evidence. 
Evidence,  in  an  action  to  enjoin  a  collec- 
tion of  taxes,  held  sufficient  to  support  a  find- 
ing that  the  owner  had  no  notice  of  the  assess- 
ment made  by  a  county  board  of  superviBors. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  1242,  1245-1257;  Dec  Dig.  | 
611.*] 


2.  Taxation  (I  863*) — ^Modb  or  Assxssiocnt 

—Notice  or  Demand. 

An  assessment  of  taxes  by  the  county  board 
of  supervisors,  without  notice  to  the  taxpayer, 
is  void. 

£Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  H  603-606;   Dec  Dig.  |  863.*] 

Appeal  from  Circuit  Court  Estill  County. 

Action  for  injunction  by  the  Ohio  Valley 
Tie  Company  against  A.  M.  Durbin,  Sheriff. 
Injunction  made  perpetual  on  final  hearing, 
and  the  Sheriff  appeals.    Affirmed. 

Clarence  Miller,  of  Irvine,  for  appellant. 
Rlddell  &  Friend,  of  Irvine,  for  appellee. 

HOBSON,  0.  J.  The  Ohio  Valley  TI« 
Company  is  a  corporation,  having  its  princi- 
pal office  and  place  of  business  in  Glendeane, 
Breckinridge  county,  Ky.  It  bought  a  num- 
ber of  ties  on  Station  Camp  creek  and  its 
tributaries,  which  it  floated  down  to  Irvine, 
and  there  loaded  them  on  the  cars  by  means 
of  a  hoist  which  it  maintains.  It  failed  to 
give  In  a  list  of  its  property  to  the  assessor 
as  of  September  1,  1908.  The  county  board 
of  supervisors,  in  January  following,  made 
an  assessment  of  its  property  at  $11,600. 
The  sheriff  demanded  payment  of  the  taxes, 
and  was  about  to  enforce  collection  by  a  levy 
when  It  brought  this  suit  to  enjoin  the  col- 
lection of  the  taxes,  on  the  ground  that  the 
assessment  was  void.  On  a  final  hearing  of 
the  case,  the  circuit  court  perpetuated  the 
injunction.    The  sheriff  appeals. 

The  facts  of  the  case,  as  shown  by  the 
record,  are  these:  Previous  to  1904  the 
Dean  Tie  Company  was  in  business  in  Es- 
till county.  In  that  year,  however,  it  went 
out  of  business,  and  was  succeeded  by  the 
Ohio  Valley  Tie  Company.  The  board  of 
supervisors,  after  making  the  assessment  re- 
ferred to,  adjourned  for  a  week,  and  direct- 
ed notice  to  be  given  to  the  persons  against 
whom  assessments  had  been  made.  A  notice 
was  sent  to  the  Dean  Tie  Company  of  an 
assessment  against  it  This  notice  was  re- 
ceived by  a  man  named  Scrivener,  who,  a 
month  or  more  afterwards,  gave  it  to  the 
general  manager  of  the  Ohio  Valley  Tie  Com- 
pany. This  was  the  first  notice  that  be  had 
of  the  assessment  by  the  board  of  supervis- 
ors, and  it  was  some  time  after  the  board 
had  adjourned.  He  then  went  before  the 
county  court  and  moved  that  court  to  exon- 
erate the  company  from  the  assessment; 
but  the  county  court  refused  to  entertain  the 
motion  or  allow  any  entry  to  be  made  of  it 
Thereupon  this  suit  was  brought  The  com- 
pany offered  to  pay  the  taxes  upon  the  prop- 
erty which  it  in  fact  had  in  the  county,  ex- 
cluding from  the  assessment  the  ties  it 
owned,  which  were  in  transit  through  the 
county.  The  circuit  court  enjoined  the  col- 
lection of  the  excess  of  the  taxes  over  and 
above  the  amount  which  the  company  ad- 
mitted It  owed. 
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[1]  We  give  some  weight  to  tlie  finding  of 
tbe  chanc^or  on  questions  of  fact;  and  ve 
cannot  say  tbat  the  chancellor  erred  in  hold- 
ing, under  the  eridoice,  that  the  company 
had  no  notice  of  the  assessment  made  by  the 
board  of  supervisors,  or  that  the  amount  of 
the  tax  which  he  required  it  to  pay  was  less 
than  it  really  owed. 

[2]  In  Mt  Sterling  OU  Co.  t.  BaUiff,  127 
Ky.  1, 104  S.  W.  993,  31  Ky.  Law  Rep.  1229, 
we  held  that  an  assessment  by  the  board, 
without  notice  to  the  taxpayer,  was  void. 
We  said:  "While  the  board  of  supervisors 
seem  to  be  empowered  to  assess  all  property 
that  may  have  escaped  the  notice  of  the  as- 
sessor, even  though  the  name  of  the  own- 
er be  undiscovered,  it  is  without  authority 
either  to  assess,  or  Increase  an  assessment 
ot,  property  without  notice  to  the  taxpayer." 

This  case  was  followed  and  approved  in 
Ward  V.  Wentz,  180  Ky.  705,  118  S.  W.  892. 
In  that  case  we  further  said:  "Under  our 
statute  the  board  of  supervisors  la  given 
large  powers  and  a  wide  discretion.  Where 
Its  procedure  is  in  conformity  to  the  statute, 
its  action  is  conclusive.  In  view  of  the  large 
powers  given,  it  sboold  therefore  proceed  in 
strict  conformity  to  the  statute.  The  notice 
therein  required  is  a  Jurisdictional  fact,  and, 
unless  it  is  given,  the  board  of  supervisors 
has  no  power  to  act  Although  appellees' 
agent  knew  the  assessment  had  been  raised, 
be  did  not  appear  before  the  board  for  the 
purpose  of  having  it  reduced.  Such  knowl- 
edge on  his  part  did  not  dispense  with  the 
necessary  notice  required  by  the  statute. 
If,  however,  he  had  actually  appeared  before 
the  board  of  supervisors  for  the  purpose  of 
securing  a  reduction,  this  would  have  dis- 
pensed with  the  necraslty  for  notice^  as  the 
entry  of  an  appearance  by  a  party  to  an  ac- 
tion dispenses  with  the  necessl^  for  the 
service  of  process." 

These  decisions  are  conclusive  of  the  case 
before  us. 

Judgment  afllrmed. 


Z.  HARIIE2LL  &  CO.  v.  DANKS. 

(Court  of  Appeals  of  Kentucky.    Dec  6, 
1912.) 

TX>OS   AND    LOGOIRQ    (|    3*)— SaXX   OF    STAND- 

iRo  TniBXB— TncB  roB  Rekovai,— "Urfore- 

BKEN   CaSUALTT   OB  'MiSrOBTUNB." 

A  sale  of  standing  timber,  to  be  removed 
within  a  given  time,  is  a  lale  of  only  lo  much 
of  the  timber  aa  is  removed  within  that  time, 
or  In  a  reasonable  time  thereafter,  if  the  pur- 
ehaaer  is  prevented  from  removing  it  by  act 
of  God  or  of  the  seller,  or  by  some  unforeseen 
casualty  or  misfortune;  and  where  standing 
timber  was  sold  in  May,  1910,  to  be  removed 
in  a  year,  and  catting  was  delayed  until  Au- 
gust and  baniing  nnm  November,  though  the 
roads  were  in  good  condition  in  the  fall,  and 
it  could  easily  nave  been  removed,  and  though 
the  buyer  knew  that  the  roads  in  winter  would 
be  bad,  the  buyer  was  not  prevented  from  re- 
moving it  by  '^'unforeseen  casualty  or  misfor- 


tune," and  had  no  right  to  enter  to  remove  it 
after  the  expiration  of  the  year. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  K  6-12;    Dec.  Dig.  |  3.*] 

Af^eal  from  Circuit  Court,  Mnhloiberg 
Coun^. 

Action  by  R.  W.  Danks  against  Z.  Harrell 
&  Co.  Case  transferred  to  equity,  and  from 
a  decree  for  plaintiff  defendants  appeal.  Af- 
firmed. 

Glenn  &  Slmmerman,  of  Hartford,  and 
Taylor  &  Eaves,  of  Greenville,  for  appellants. 
Willis  &  Mttedith,  of  OreaivlUe,  for  appellee. 

CLAT,  a  On  May  19,  1910,  plaintlfl,  for 
the  consideration  of  $400  cash,  sold  to  de- 
fendants, Z.  Harrell  &  Co.,  all  the  timber  on 
the  south  side  of  the  public  road  where  he 
then  lived,  with  the  exception  of  the  sassa- 
fras and  mulberry,  which  were  reserved. 
The  contract  was  in  writing,  and  contained 
the  following  provision:  "Z.  Harrell  &  Co. 
to  have  twelve  months  to  work  the  timber 
off  the  land." 

Plaintiff  brought  this  action  against  de- 
fendants to  recover  damages  in  the  sum  of 
$^5.  He  alleged  in  his  petition  that  after 
May  19,  1911,  the  dtfendant  forcibly  and 
unlawfully  entered  upon  his  said  land  and 
cut  and  removed  certain  timber  therefrom. 
Defendants  pleaded  that  all  the  timber 
which  they  removed  from  the  land  In  ques- 
tion after  the  expiration  of  the  12  months 
provided  in  the  contract  was  cut  before  the 
contract  expired,  and  that  they  were  pre- 
vented from  removing  same  within  the  con- 
tract time  by  the  tmusual  and  unprecedented 
water  fall,  which  made  It  absolutely  impossi- 
ble for  them  to  remove  the  logs  and  ties  so 
cut  within  the  12  months  next  after  May  19, 
1910,  after  which  time  they  did  not  cot  any 
timber  of  any  kind  from  the  land.  Plaintiff 
filed  a  reply  traversing  the  allegations  of 
the  answer.  On  motion  of  defendants,  the 
case  was  transferred  to  equity.  On  final 
hearing,  the  chancellor  rendered  Judgment 
In  favor  of  plaintiff  for  $200.  Defendants 
appeal. 

The  evidence  shows  that  the  defendants 
never  began  to  cut  the  timber  until  the 
month  of  August,  1910,  and  that  they  did 
not  begin  to  haul  the  timber  from  the  land 
until  the  middle  or  latter  part  of  November, 
1910.  They  tbea  hauled  until  about  the  lat 
of  January.  After  that  they  did  no  hauling 
until  after  May  10th,  when  the  time  for  re- 
moving the  timber  expired.  The  timber  for 
which  a  recovery  is  sought  was  removed 
during  the  months  of  June  and  July.  The 
defendants  showed  by  several  witnesses  that 
there  was  a  freeze  in  December,  tollowed 
by  a  thaw  a  few  days  later,  which  caused 
the  roads  to  become  very  muddy.  In  addi- 
tion to  this,  there  was  an  unusual  rainfall 
during  the  winter  months  and  the  early 
spring,  and  during  all  this  time  it  was  prac- 
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tlcally  Impossible  to  do  any  hauling.  On  tlie 
other  hand,  there  was  testimony  to  the  ef- 
fect that  the  weather  during  the  faU  of  1910 
was  fine  for  hauling,  and  that  with  one  team 
and  one  crew  of  haiTds  the  timber  could  have 
been  removed  from  the  land  in  100  days,  and 
with  more  teams  it  could  have  been  removed 
in  a  shorter  tim&  It  was  also  shown  ttiat, 
while  the  roads  were  muddy  during  the  win- 
ter months,  the  conditions  were  not  much 
worse  tlian  usually  prevailed  at  that  time 
of  the  year. 

Defendants  insist  that,  as  the  trees  in 
question  were  severed  within  the  time  fixed 
by  the  contract  of  sale,  they  became  the  per- 
sonal property  of  the  defendants,  and,  in  the 
absence  of  a  clause  In  the  contract  forfeit- 
ing the  title,  the  title  remained  in  the  de- 
fendants, and  they  had  a  right  to  rouove 
the  timber  from  plalntifT's  land.  In  support 
of  this  position  we  are  cited  to  the  cases  of 
Walcutt  v.  Treisch,  82  Ohio  St  268,  92  N. 
E.  423,  29  li.  R.  A.  (N.  8.)  664,  and  Plumer 
V.  Prescott,  43  N.  H.  277.  While  these  cases 
sustain  the  proposition  contended  for  by  de- 
fendants, they  are  not  In  accord  with  our 
decisions  upon  the  question.  It  is  the  well- 
settled  rule  in  this  state  that  a  sale  of  timber 
on  a  certain  tract  of  land,  to  be  removed 
within  a  given  length  of  time,  is  a  sale  oT 
only  so  much  of  the  timbSr  as  is  removed 
within  that  time,  or  in  a  reasonable  time 
thereafter,  In  case  the  purchaser  is  pre- 
vented from  removing  the  timber  by  act  of 
God  or  of  the  seller,  or  by  some  unforeseen 
casualty  or  mlsfortime  over  which  he  had 
no  control.  Jackson  v.  Hardin,  86  S.  W. 
1119,  27  Ky.  Law  Rep.  1110;  Chestnut  v. 
Green,  120  Ky.  386,  86  S.  W.  1122,  27  Ky. 
Law  Rep.  838;  Ford  Lumber  &  Mfg.  Ck).  t. 
V.  Cress,  132  Ky.  817,  116  S.  W.  710;  BeU 
Co.  Land  &  Coal  Co.  t.  Moss,  97  S.  W.  354, 
30  Ky.  Law  Rep.  6. 

In  an  extraided  note  to  McRae  ▼.  StUlwell, 
111  Ga.  66,  36  8.  B.  604,  65  L.  R.  A.  618, 
the  authorities  on  the  question  are  collated, 
and  the  mle  to  be  deduced  therefrom  is  thus 
stated  by  the  editor:  "Where  the  convey- 
ance specifies  a  particular  time  for  the  re- 
moval of  the  timber,  the  purchaser  has  gen- 
erally been  held  to  have  forfeited  all  rights 
In  the  timber  not  removed  within  the  time 
specified,  although  a  few  cases  bold  that  he 
still  retains  the  title  to  the  timber  but  can- 
not remove  the  same,  as  his  right  of  entry 
is  gone.  It  would  seem  that  the  mere  cutting 
of  the  trees  within  the  time  specified, ,  with- 
out th^  removal  from  the  land,  is  insuffi- 
cient to  preserve  the  purchaser's  rights  In 
the  timber;  but  the  manufacture  of  them 
Into  timber  has  been  held  a  sufficient  remov- 
al of  them,  although  such  timber  still  re- 
mains on  the  land." 

The  question  la:  Are  the  facts  of  this 
case  sufficient  to  bring  it  within  the  excep- 
tion to  the  rule  that  the  timber  must  be 


removed  within  the  time  specified  In  the 
contract?  In  other  words,  were  defendants 
prevented  from  removing  the  timber  by  ex- 
traordinary rainfalls,  or  by  the  act  of  the 
seller?  There  is  evidence  to  the  effect  that 
there  were  unusual  rains  during  the  winter 
and  early  spring  of  1911;  that  during  this 
period  the  roads  were  very  muddy,  and  the 
timber  could  have  been  removed  only  with 
great  difficulty  and  expense,  if.  Indeed,  it 
could  have  been  removed  at  all.  At  the 
same  time  the  evidence  shows  that  during 
the  summer  of  1910,  and  the  fall  of  that 
year,  the  roads  were  in  good  condition,  and 
the  timber  could  have  been  easily  removed 
during  that  time.  The  evidence  also  shows 
that  the  defendants  knew  of  the  probability 
that  the  roads  during  the  winter  months 
would  become  muddy  and  difficult  to  haul 
over,  although  they  might  not  have  antici- 
pated that  the  conditions  wonld  be  quite  as 
bad  as  they  afterwards  turned  out  to  be. 
With  knowledge  of  this  fact,  they  delayed 
cutting  the  timber  until  the  month  of  Au- 
gust, and  never  began  to  haul  at  all  until 
in  the  month  of  November.  The  chancellor 
was  of  the  opinion  that  the  defendants  could 
not  postpone  the  removal  of  the  timber  for 
a  period  of  six  months,  during  which  time 
it  could  have  been  easily  removed,  and  then 
complain  that,  because  the  roads  were  un- 
usually muddy  and  impassable  during  the 
winter  months,  they  were  prevented  from  re- 
moving the  timber  by  some  act  of  God,  or 
unforeseen  misfortune  or  casualty  over  which 
they  had  no  control.  After  carefully  con- 
sidering the  evidence,  we  see  no  reason  why 
we  should  reach  a  different  conclusion. 

The  only  other  circumstance  relied  upon 
to  bring  the  case  within  the  exception  to  the 
rule  is  the  testimony  of  one  of  defendants' 
drivers  to  the  effect  that  plaintiff  stated  that 
he  (plaintiff)  "would  not  haul  through  the 
mud."  Plaintiff  denies  making  the  statement; 
but,  wheth^  he  made  it  or  not,  we  are  not 
inclined  to  hold  that  the  remark  was  a  suffl- 
cleit  Interferoice  on  the  part  of  plaintiff  to 
excuse  the  defendants  from  the  necessity  of 
removing  the  timber  within  the  time  speci- 
fied in  the  contract  The  remark,  if  made  at 
all,  was  made  in  the  month  of  January,  1911, 
when  defendants  say  that  the  roads  were  so 
muddy  that  they  were  unable  to  haul  to  any 
advantage. 

Judgment  affirmed. 


LOUISVILLO  &  N.  R.  OO.  t.  ALLNUTT. 
(Oourt  of  Appeals  of  Kentucky.  Dec.  8,  1912.) 
1.  Railboads     (I     848*) — BviDBRCB-auTFi- 

OIKRCT— VKBniOT. 

In  an  action  for  personal  injuries  to  a 
child  at  a  railroad  crossing,  evidence  hM  to 
warrant  a  verdict  for  the  plaintiff. 

[Ed.   Note.— For  other  eases,  see   Railroads, 
Cent.  Dig.  H  1138-1150;    Dec.  Dig.  |  348.*] 
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2.  Bahjmass  (|  838*)— Oortbibtttost  Nko- 

UGKRCK— IXTANTB— R&OBOAD    CBOSSINGS. 

A  child  of  eight  yean  to  not  charged  with 
the  aaine  degree  of  care  for  his  lafety  as  an 
adult,  and  a  railroad  which  has  not  given  snch 
a  child,  injared  at  a  crossing,  such  warning  of 
the  moTement  of  a  train  reasonably  safficient 
to  picvent  &  child  of  his  years  from  patting 
hiatself  in  peril  cannot  escape  liability  oa  the 
{round  of  contributory  negligence. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1096-1099;   Dec.  Dig.  |  SS&*] 

3^  RAii.BOAiia  (i  850*)— OonnoBtJTOBT  Naa- 

LleXHOB— Btidbiicb. 

In  an  action  for  personal  injarles  to  a 
child  at  a  railroad  crossing,  evidence  held  sn£B- 
dent  to  take  tha  question  of  the  child's  con- 
tiibntoiy  negligence  to  the  Jnry. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  11B2-1192;    Dec.  Dig.  |  850.*] 

4.  Railroads  (|  347*)— Rahjioad  Cbobbikob 
— ADiassiBiuiT— Pebsonal  Injuries. 

To  allow  the  dnty  a  railroad  owes  the  pub- 
He  at  a  eroBsing,  evidence  may  be  introduced 
to  show  the  character  of  the  crossing  and  the 
use  of  it  by  the  public,  not  only  at  the  time  of 
an  accident  under  investigation,  but  for  a  rea- 
sonable time  before. 

[EU.  Note. — For  other  cases,  see  Railroads, 
Ctet  Die  H  1124-1187 :   Dec  Dig.  I  847.*] 

5.  RAn.B0AD8    (i   812*)— Gbossiros— Dtttixb. 

A  railroad  must  take  notice  of  the  loca- 
tion, nse,  and  character  of  public  crossings,  and 
exerdae  such  care  as  may  be  necessary  to  give 
reasonably  sufScient  warning  of  the  movement 
of  trains  and  cars  to  those  using  the  crossing. 
(Ed.  Note.— For  other  eases,  see  Railroads. 
Cent   Dig.   U  98»-1001.  )iO^:    Dm&   Dig.   | 

6.  APFBAZ.  A.RD  EhBOB  (|  1066*)— Habmuess 
Ebrob— ESxcluuno  Bvioencb. 

In  an  action  for  personal  injuries  to  a 
child  at  a  railroad  crossing  by  a  car  on  which 
there  was  no  brakeman,  it  was  not  prejudicial 
to  exclude  evidence  that,  even  had  there  been  a 
man  on  the  car  at  the  time  of  the  accident, 
he  could  not  have  stopped  the  car,  where  the  re- 
covery was  based  on  insufficient  warning. 

[Ki.  Note. — For  other  cases,  see  Appeal  and 
Knor.  Gent  Dig.  U  41S7-4193,  4207;  Dec. 
Dig.  i  1066.*] 

7.  Railboads    (i   360*)— Gbobsinos— Duma. 

Where  a  railroad  crossing  was  an  ezcep- 
tioaally  dangerous  one,  which  many  school  chU- 
dren  had  to  cross,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  having  a  watchman  alone,  or 
ringing  the  bell  or  blowing  the  whUtle  alone, 
or  having  a  man  stationed  on  the  moving  cars 
alone,  would  be  adequate  to  afford  reasonable 
protection  to  the  public. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;    Dec.  Dig.  |  860.*] 

8.  Razlboaos  (I  849*) — CBOssnra  Accidents 
— "Gboss  Nbouobncb." 

The  pnsldng  of  cars  over  a  crossing  at  a 
ttne  wbeii  thera  were  school  children  at  the 
eroasing,  without  ringing  a  bell  or  blowing  a 
whistle,  or  without  any  person  on  the  cars  to 
eoatiol  or  give  warning,  the  watchman  on  duty 
giviiv  BO  warning,  was  "groaa  negligence, 
wUdt  is  a  reckless  or  wanton  disregard  of  the 
rights  or  safety  of  others,  or  the  doing  of  an 
act  tBtstttionally  or  maliciously,  and  punitive 
damages  were  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Ceat  Dig.  f  1161 ;   Dec.  DigTl  349.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  8168-3178 ;    vol.  8,  p.  7675.] 


Appeal  from  Clrcolt  Oonrt;  Kenton  Ooon- 
ty.  Common  Law  and  Elqulty  Dirialon. 

Action  by  Allle  Allnatt  against  the  Lonis- 
▼ille  &  Nashville  Railroad  Company.  Jadg- 
ment  for  plalntUT,  and  defendant  appeals. 
Affirmed.' 

8.  D.  Rouse,  of  Covington,  and  Benjamin 
D.  Warfleld,  of  Lonisville,  for  appellant 
Wm.  A.  Byrne,  of  Covington,  for  appellee. 

CARROLL,  J.  In  November,  1908,  the  ap- 
pellee, Allie  Allnutt,  then  abont  eight  years 
old,  was  run  over  by  one  of  the  cars  of  the 
appellant  company,  and  as  a  result  lost  both 
of  his  legs.  To  recover  damages  for  the  in- 
jury thus  sustained,  he  brought  this  suit 
against  the  appellant  company,  and  on  the 
first  trial  of  the  case  the  damages  in  his 
favor  were  assessed  by  the  jury  at  |19,000, 
but  a  motion  for  a  new  trial  on  behalf  of 
the  railroad  company  was  sostalned,  and 
this  verdict  set  aside.  On  the  second  trial 
there  was  a  verdict  in  favor  of  appellee  for 
$5,000  and  this  verdict,  on  hla  motion,  was 
set  aside.  On  the  trial  from  which  this  ap- 
peal is  prosecuted  there  was  a  verdict  and 
judgment  in  favor  of  appellee  for  $11,750. 
To  the  ruling  of  the  court  In  setting  aside  the 
first  judgment,  the  appellee  excepted  and 
prepared,  in  regular  form,  a  bill  of  exceptions 
and  transcript  of  the  evidence.  To  the  rul- 
ing of  the  court  In  setting  aside  the  second 
judgment,  the  appellant  excepted  and  pre- 
pared, in  due  form,  a  bill  of  exceptions  and 
transcript  of  the  evidence.  So  that  the  rec- 
ord on  this  appeal  consists  of  the  record 
made  up  on  each  of  the  three  trials,  and  we 
are  asked  by  appellant  to  reverse  the  judg- 
ment on  the  last  trial  and  direct  the  entry  of 
a  judgment  on  the  verdict  on  the  second  trial, 
upon  the  ground  that  the  trltd  court  Improp- 
erly set  aside  the  verdict  on  that  trial  On 
the  other  hand,  we  are  asked  by  appellee  to 
direct  the  lower  court  to  enter  a  judgment 
for  the  amount  of  the  verdict  on  the  first 
trial,  upon  the  theory  that  the  court  Improp- 
erly set  aside  that  verdict,  bnt,  if  this  cannot 
be  done,  that  the  judgment  on  the  last  trial 
be  affirmed.  As  we  have  concluded  to  affirm 
the  judgment  on  the  last  trial,  it  does  not 
seem  necessary  to  notice  the  arguments  of 
counsel  in  respect  to  the  preceding  trials, 
but  we  may  say  that  the  discrepancy  between 
the  amount  of  the  verdict  on  the  first  and 
second  trials  is  largely  accounted  for  by  the 
fact  that  on  the  second  trial  the  court  re- 
fused to  instruct  the  jury  that  they  might 
award  punitive  damages. 

Except  In  one  particular,  there  Is  little 
controversy  about  the  facts  of  this  case. 
Latonla  is  a  city  of  several  thousand  people, 
and  one  of  the  principal,  if  not  Indeed  the 
principal,  street  in  the  city  la  Southern  av- 
enue, which  is  crossed  by  the  tracks  of  the 
appellant  railroad  company.     At  the  point 
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where  tbe  raOroad  crosaeg  this  avenne  there 
were,  when  the  accident  happened,  17  sepa- 
rate tracks  in  use  by  the  railroad  company, 
covering  a  space  of  some  200  feet  la  width 
across  the  avenue.  At  virtually  all  hours 
of  the  day  there  were  trains,  sometimes  two 
or  three  of  them  at  the  same  time,  moving 
on  the  tracks  across  the  avenue,  and  hun- 
dreds of  people.  In  using  this  avenue  each 
day,  on  foot  and  In  vehicles,  had  to  cross 
all  of  these  tracks.  Including  the  public- 
who  made  use  of  this  street  and  who  were 
required  to  cross  these  tra<^,  were  a  large 
number  of  school  children  who  lived  on  the 
west  side  of  the  railroad  and  attended  two 
schools  that  were  situated  on  the  east  side 
of  the  railroad,  and  wb«i  these  children 
were  going  to  school  In  tbe  morning  and  re- 
turning in  the  afternoon  this  avenue,  where 
It  crosses  the  railroad  tracks,  was  crowded 
with  children  romping,  running,  and  playing, 
as  school  children  usually  do. 

On  the  day  Allie  AUnut  was  injured  he 
was  returning  about  4  o'clock  in  the  after- 
noon from  school  on  the  east  side  of  the 
tracks  to  bis  home  on  the  west  side,  in  com- 
pany with  a  crowd  of  children.  The  evidence 
in  his  behalf  shows  that  when  he  got  to  the 
eastern  trade  Blackburn,  the  crossing  watch- 
man for  the  railroad  company,  was  standing 
about  the  middle  of  the  crossing,  and  be- 
tween the  trades,  not  engaged  at  the  time 
in  warning  tbe  children  that  there  was  dan- 
ger from  moving  trains— merely  standing  at 
his  post  That  appellee  and  other  children, 
who  were  in  his  Immediate  company,  walked 
or  ran  by  Blackburn,  without  any  notice  or 
warning  from  him,  and  that,  when  appellee 
had  passed  Bladcbum  and  gotten  to  the  last 
track  on  tbe  west  side,  Blackburn  halloed  at 
him,  when  he  turned  around,  and,  as  he  did 
so,  stumped  his  toe  and  fell  on  tbe  track,  and 
about  that  time  Blackburn,  who  had  dis- 
covered that  the  child  was  going  on  the  track 
in  front  of  the  moving  train,  made  an  etTott 
to  rescue  hhn,  and  in  the  attempt  fell  on 
him,  and  Just  as  appellee  fell  on  the  tirade 
a  freight  car,  pushed  by  an  engine,  ran  over 
his  legs.  The  evidence  for  the  railroad  com- 
pany is,  in  substance,  that  Bladebum,  when 
he  saw  the  children  coming  toward  the  track 
on  the  east  side,  went  to  meet  them  for  the 
purpose  of  stopping  them  from  crossing,  as 
a  train  was  switching  on  the  western  track ; 
that  some  of  the  children  stopped,  in  obe- 
dience to  his  request  or  order,  and  some  of 
them,  Including  AUle  Allnutt,  ran  by  him; 
that  when  his  attention  was  called  to  the 
tact  that  some  of  the  children  had  gone  by 
him,  and  in  the  direction  of  the  moving  train, 
he  ran  after  them  and  caught  Allie  Allnutt 
just  as  he  got  on  the  track  in  front  of  the 
moving  cars,  and  in  his  ^ort  to  save  him 
came  near  being  run  over  himself.  Tbe  car 
that  ran  over  the  child  was  the  front  car 
of  a  cut  of  six  cars  being  pushed  by  an  en- 
gine, and  it  had  been  uncoupled  from  tbe 


car  behind  it  for  the  purpose  of  "kicking"  It 
into  a  siding,  towards  which  the  engine  was 
pushing  it  There  was  no  brakeman  or  oth- 
er employ^  of  the  company  on  the  car  or 
cut  of  cars,  nor  was  there  any  alarm  or 
warning  of  tbe  movement  of  the  train  by  the 
ringing  of  the  engine  bell  or  other  means. 
As  the  car  had  been  disconnected  from  the 
engine  and  the  car  immediately  behind  it, 
of  course  the  engineer  could  not  control  the 
movement  of  the  car,  and  the  condition  was 
practically  the  same  as  if  this  car  had  been 
started  by  a  movement  of  the  engine  across 
the  avenue  and  was  running  without  any 
person  in  control  of  it 

The  grounds  relied  on  for  a  new  trial  are: 
(1)  That  the  court  erred  In  refusing  to  di- 
rect a  verdict  for  the  railroad  company;  (2) 
that  the  verdict  is  flagrantly  against  the 
evidence;  (8)  that  error  was  committed  in 
permitting  witnesses  Oliver,  Niedlander, 
Bralmes,  and  HutC  to  testify  as  to  customary 
conditions  at  tbe  crossing;  <4)  tliat  tbe 
court  erred  in  refusing  to  permit  Johnson 
to  testify  as  to  the  distance  in  which  the 
car  could  have  l>een  stopped;  (6)  that  er- 
ror was  committed  in  the  instruction. 

[1]  Concerning  tbe  grounds  that  a  per- 
emptory Instruction  should  have  been  given, 
or  that  the  verdict  should  have  been  set 
aside  as  flagrantly  against  the  evidence,  lit- 
tle need  be  said.  There  was  ample  evidence 
to  take  the  case  to  the  Jury  and  to  sustain 
the  verdict  Accor^ng  to  the  evidence  for 
appellee,  he  did  not  discover  the  moving  en- 
gine and  cars  until  be  was  in  the  act  of 
crossing  the  track  on  which  they  were  run- 
ning, and  did  not  have  any  warning  from 
Blackburn  or  any  one  else  of  the  movement 
of  the  train. 

[2]  It  is  true  tbe  car  that  ran  over  ap- 
pellee was  moving  at  a  slow  rate  of  speed, 
and  that  U  he  had  been  careful  be  could 
have  seen  it,  but  a  child  of  eight  years  is 
not  diarged  with  the  same  degree  of  care 
for  his  own  safety  as  an  adult  would  be. 
It  is  probable  that  a  grown  parson  in  cross- 
ing these  tracks  would  keep  a  sharp  lookout 
for  the  movement  of  trains,  and  in  view  of 
the  danger  attending  the  crossing  would  have 
exercised  unusual  care  for  bis  own  safety. 
But  unless  appellee  was  given  such  warn- 
ing or  notice  of  tbe  movement  of  the  train 
as  would  be  reasonably  suffldoit  to  prevent 
a  dUld  of  his  years  from  putting  himself 
in  a  place  of  peril,  the  railroad  company 
cannot  escape  responsibility  for  tbe  acddent 
that  befell  him  upon  the  ground  that  except 
for  his  contributory  negligence,  it  would  not 
have  happened.  The  warning  or  notice  that 
might  be  amply  suSldent  in  the  case  of  a 
grown  person  might  be  entirely  inadequate 
and  insufficient  in  the  case  of  a  child  of 
eight  years,  and  therefore  to  excuse  the 
railroad  company,  as  a  matter  of  law,  from 
blame  for  an  acddent  like  this,  under  the 
conditions  existing  when  it  Iiappened«  tbs 
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evidence  should  show  that  appellee  was 
given  snch  warning  as  would  be  reasonably 
sufBci^it  to  put  a  child  of  his  years  upon 
notice  of  the  danger,  and  this  the  evidence 
does  not  do. 

[3]  On  the  coiftrary,  the  evldoice  for  ap- 
pellee shows  that  he  received  no  notice  or 
warning  from  the  watchman  until  he  was  on 
the  track  in  front  of  the  moving  car,  and 
too  late  to  escape  injury,  and  that  there  was 
no  one  on  the  car  to  warn  him  of  his  peril. 
This  being  so,  the  question  was  for  the  Jury, 
and  they  were  instructed  that,  if  they  believ- 
ed "from  the  evidence  that  at  the  time  and 
place  of  the  accident  to  the  plaintiff  men- 
tioned in  the  evidence,  but  before  the  plain- 
tiff had  gone  upon  the  railroad  track  upon 
which  he  was  Injured,  the  plaintiff  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  of  the  approach  of  the  car  by 
which  he  was  injured  upon  said  track  to 
the  crossing  at  said  place,  and  that  there- 
after plaintiff  went  upon  said  railroad  track 
in  front  of  said  approaching  car  and  was 
run  over  and  injured  by  It,  and  if  the  Jury 
shall  further  believe  from  the  evidence  that 
the  act  of  the  plaintiff  in  going  upon  said 
railroad  track,  under  such  circumstances  as 
the  Jury  shall  believe  from  the  evidence  then 
and  there  existed,  was  a  failure  on  the  part 
of  the  plaintiff  to  ezeniise  such  care  as  chil- 
dren of  bis  age,  experience,  and  discretion 
ordinarily  exercise  under  the  same  or  simi- 
lar circumstances,  the  Jury  shall  find  a  ver- 
dict for  the  defendant"  In  our  opinion  this 
instruction  correctly  submitted  to  the  jury 
the  proper  measure  of  care  it  was  incumbent 
upon  appellee  to  exercise  for  his  own  safety. 
City  of  Owensboro  v.  York,  117  Ky.  294,  77 
S.  W.  1130,  25  Ky.  Law  Rep.  1397;  Kmi- 
tucky  Hotel  Co.  v.  Camp,  97  Ky.  425,  30  S. 
W.  1010,  17  Ky.  Law  Rep.  297;  Davis  v. 
Ohio  Valley  B.  &  T.  Co.,  127  Ky.  800,  106 
S.  W.  843,  32  Ky.  Law  Rep.  627,  15  L.  R.  A. 
(N.  S.)  402;  Smith  v.  National  C.  &  T.  Co., 
135  Ky.  671,  117  S.  W.  280. 

14]  The  witnesses  Oliver,  Niedlander, 
Bralmes,  and  Huff  were  permitted  by  the 
trial  court,  over  the  objection  of  counsel  for 
appellant,  to  testify  as  to  the  use  of  this 
crossing  by  the  public  on  and  for  a  reason- 
able time  continuously  before  the  day  of  the 
accident,  and  as  to  the  number  of  trains  that 
used  the  tracks  at  the  crossing  at  the  time 
of  the  accident  and  for  some  time  before, 
and  they  said  that  at  the  time  of  the  acci- 
dent, and  for  many  months  before,  this 
crossing  was  used  every  day  by  great  num- 
bers of  people,  on  foot  and  in  vehicles,  and 
that  crowds  of  school  children  used  it  in 
the  morning  and  afternoon  in  going  to  and 
returning  from  school.  They  further  said 
that  trains  and  cars  were  almost  continually 
moving  upon  some  of  the  tracks  at  this 
crossing,  and  that  sometimes  as  many  as  two 
and  three  trains  would  be  moving  at  the 
same  time.  This  evidence  was  Nitirely  com- 
IBl  S.W.-2 


petent  for  the  purpose  of  showing  the  dan- 
gerous character  of  this  crossing,  and  the 
duty  that  the  railroad  company  was  under 
to  have  it  so  protected  as  to  give  reasonably 
sufficient  warning  to  the  traveling  public  o? 
the  danger  attending  its  use. 

[S]  In  cases  like  this,  a  railroad  company 
is  chargeable  with  knowledge  of  the  duty  it 
owes  of  exercising  such  care  as  may  be  re- 
quired to  afford  reasonably  sufficient  protec- 
tion to  the  public.  It  must  take  notice,  as 
other  people  do,  of  the  location,  use,  and 
character  of  public  crossings,  and  exercise 
that  degree  of  care  at  each  of  them  that  may 
be  necessary  to  perform  its  legal  duty.  This 
duty,  in  many  cases,  is  larger  than  it  is  in 
others,  and  for  the  purpose  of  showing  the 
measure  of  duty  the  railroad  company  owea^ 
and  the  notice  of  this  duty  it  will  be  presum- 
ed to  have,  evidence  may  be  introduced  to 
show  the  character  of  the  crossing,  the  con- 
ditions existing,  and  the  use  of  it  by  the  pub- 
lic, not  only  at  the  time  of  the  accident  un- 
der investigation,  but  for  a  reasonable  time 
before. 

[6]  It  also  complained  that  the  court  com- 
mitted error  in  refusing  to  permit  Frank 
Johnson,  an  employ^  of  the  company,  to  tes- 
tify in  what  space  the  car  could  have  been 
stopped  If  a  man  had  been  on  the  car  at  the 
brake  at  the  time  the  appellee  was  injured. 
We  are  not  entirely  prepared  to  say  that 
this  evidence  should  not  have  been  admitted 
as  a  circumstance  tending  to  show  that,  if 
one  of  the  employes  of  the  company  had  been 
on  the  car,  he  could  not  have  averted  the  ac- 
cident. But  it  is  very  dear  that  this  evi- 
dence bad  no  material  bearing  on  the  case, 
for  if  it  should  be  assumed,  or  even  admit- 
ted, that  a  man  in  charge  of  the  dir  could 
not  have  stopped  it  in  time  to  have  saved 
appellee  after  he  came  on  the  track,  it  would 
not  in  any  degree  lessen  the  liability  of  the 
company.  The  duty  It  was  under  to  have 
some  person  on  the  car  was  not  limited  to 
the  efforts  this  person  might  make  in  stop- 
ping the  car,  but  extended  to  the  efforts  he 
might  have  made  to  warn  apiiellee  not  to 
go  on  the  track.  It  is  quite  probable  from 
the  evidence  that,  when  appellee  got  on  the 
track,  the  car  could  not  have  been  stopped 
in  time  to  avoid  running  over  him,  but,  if 
there  bad  been  a  person  on  the  car,  he  might 
have  prevented  the  child  from  getting  on 
the  track.  In  any  event,  we  are  satisfied 
that  the  exclusion  of  this  evidence  did  not 
prejudice  the  righto  of  the  company. 

Much  complaint  is  made  of  the  instruction 
defining  the  duty  of  the  company.  This 
instruction  reads  in  part  as  follows:  "In 
the  operation  of  the  defendant's  engine  and 
cars  or  trains  over  the  said  crossing,  it  was 
the  duty  of  the  defendant's  agents  or  serv- 
ants in  control  of  its  engine,  cars,  or  trains 
to  give  reasonable  and  timely  warning,  by 
the  ringing  of  a  bell  or  the  blowing  of  a 
whistle,  of  the  approach  of  its  engine  or 
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can  or  trains  to  said  crossing  to  persons 
upon  or  about  to  go  upon  said  crossing,  and 
In  backing  cars  across  said  crossing  it  was 
the  duty  of  tbe  defendant  to  have  some  one 
stationed  upon  tbe  cars  in  sncb  a  position 
tbat  be  could  discover  tbe  presence  of  per- 
sons upon  or  about  to  go  upon  tbe  crossing, 
for  tbe  purpose  of  giring  warning  of  tbe  ap- 
proacb  of  tbe  cars,  and  for  tbe  purpose  of 
avoiding  injury  to  persons  in  peril  or  ap- 
parent peril  of  being  struck  by  tbe  cars,  if  in 
tbe  management  of  tbe  cars  after  tbe  discov- 
ery of  tbeir  peril  or  apparent  peril  those 
in  control  of  tbe  movement  of  the  cars  could, 
by  all  reasonable  means  at  tbeir  command, 
stop  tbe  car  and  avoid  injury  to  them.  If 
the  crossing  was  an  unusually  dangerous 
one.  It  was  the  duty  of  tbe  defendant  to 
provide  a  watchman  or  watchmen  reason- 
ably sufficient  to  give  reasonable  and  time- 
ly warning  to  tbe  public  using  said  crossing 
of  tbe  approach  of  trains."  Tbe  objections 
urged  to  this  instruction  are  tliat  it  Imposed 
upon  the  railroad  company  tbe  duty  (1)  of 
giving  warning  of  tbe  approach  of  tbe  train 
by  ringing  the  bell  or  blowing  the  whistle; 
(2)  of  having  some  one  stationed  on  the 
car  which  ran  over  the  appellee;  (3)  of  hav- 
ing one  or  more  watchmen  at  the  crossing, 
if  this  was  necessary  to  reasonably  protect 
it  In  support  of  these  objections  the  argu- 
ment is  made  by  counsel  "that,  at  a  cross- 
ing where  a  flagman  is  maintained,  the  duty 
imposed  upon  him  supersedes  the  other  spec- 
ified duties  as  to  such  crossings  where  no 
flagman  is  maintained.  In  other  words, 
having  a  flagman  at  the  crossing  is  the  most 
extraordinary  precaution  that  a  raUroad 
company -can  take,  *  •  *  where  this  is 
done,  and  where  the  flagman  performs  the 
duties  Imposed  upon  him,  •  *  *  the  rail- 
road company,  through  said  flagman,  has 
performed  Its  full  duty  in  the  way  of  afford- 
ing both  warning  and  protection  to  the  high- 
way traveler  on  tbe  crossing."  The  effect 
of  this  argument,  as  we  understand  it,  is 
tbat,  when  a  railroad  company  has  a  watch- 
man stationed  at  a  crossing,  the  presence  of 
this  watchman,  if  he  performs  liis  duty,  re- 
lieves it  from  the  duty  of  ringing  the  bell, 
sounding  tbe  whistle,  or  having  a  man  on 
a  car  that  is  being  pushed  in  front  of  an 
engine  or  backed  by  an  engine  over  tbe  cross- 
ing, and  from  operating  its  train  over  the 
crossing  at  a  reasonable  rate  of  speed,  and 
from  keeping  a  lookout  for  the  presence  of 
travelers.  Or,  In  other  words,  when  a  rail- 
road company  has  a  watchman  stationed  at 
a  crossing,  however  dangerous  tbe  crossing 
may  be,  or  however  great  the  number  of 
people  who  may  use  it,  it  may  run  its  trains 
without  notice  or  warning  of  any  kind  other 
than  such  as  the  watchman  may  be  able  to 
give,  and  may  back  or  push  cars  without 
any  person  on  them  to  control  their  move- 
ments or  give  warning  to  persons  about  to 


get  on  the  track,  and  may  run  them  at  any 
speed  it  pleases. 

[7]  We  are  unable  to  agree  with  counsel  in 
this  conception  of  the  duty  tbat  a  railroad 
company  owes  at  a  crossing  like  the  one  in 
question.  At  some  crossings  one  watchman 
who  fully  performed  his  duty  might  be  legal- 
ly sufficient,  and  the  company  might  be  re- 
lieved from  the  performance  of  the  other  da- 
ties  it  usually  owes  to  tbe  pnbllc  at  cross- 
ings. At  other  crossings  a  compliance  with 
the  statutory  duties  of  ringing  the  bell  and 
blowing  the  whistle,  and  in  addition  keep- 
ing a  lookout,  and  running  at  a  reasonable 
speed,  might  fulfill  its  duty  without  a  watch- 
man. Again  at  other  crossings  its  duty 
might  require  it  to  have  a  watchman,  to  give 
warning  of  the  movement  of  trains,  and  also 
to  have  a  person  stationed  on  can  being 
backed  or  pushed,  and  at  yet  other  crossings 
gates  might  be  necessary.  No  exact  measure 
of  duty  can  be  laid  down  tliat  would  be 
applicable  to  all  crossings.  At  each  public 
crossing  the  railroad  company  must  use  that 
degree  of  care  tbat  is  reasonably  sufficient 
for  the  purpose  of  giving  notice  and  warning 
of  tbe  movement  of  trains  and  can  to  the 
public  having  tbe  right  to  use  the  crossing, 
and  this  degree  of  care  depends  on  the  situ- 
ation and  surroundings  of  the  crossing,  the 
number  of  trains  using  it,  and  the  number 
of  tbe  public  who  use  it  Cincinnati,  New 
Orleans  &  Texas  Pacific  Ry.  Co.  v.  Champ, 
104  S.  W.  988,  31  Ey.  Law  Rep.  1054;  Ken- 
tucky Central  R.  R.  Co.  v.  Smith,  93  Ky. 
449,  20  S.  W.  392,  14  Ey.  Law  Rep.  455,  18 
L.  R.  A.  63;  Central  Passenger  Ry.  Co.  v. 
Kubn,  86  Ky.  578,  6  S.  W.  441,  9  Ky.  Law 
Rep.  725,  9  Am.  St  Rep.  309;  L.  &  N.  R.  R. 
Co.  V.  Popp,  96  Ky.  99,  27  S.  W.  992,  16  Ky. 
Law  Rep.  369. 

Having  this  view  of  the  duty  a  railroad 
owes  at  a  public  crossing,  we  think  the  court 
correctly  advised  the  jury  that  it  was  the 
duty  of  the  railroad  company  to  exercise 
such  care  as  was  reasonably  sufficient  to 
protect  the  crossing,  although  this  duty 
might  require  it  to  employ  the  means  pointed 
out  in  tbe  instruction.  Under  the  undisput- 
ed facts,  the  crossing  was  an  exceptionally 
dangerous  one,  and  it  cannot  be  said,  as  a 
matter  of  law,  that  having  a  watchman  alone, 
or  ringing  the  bell  or  blowing  the  whistle 
alone,  or  having  a  man  stationed  on  the 
moving  can  alone,  would  be  an  adequate 
performance  of  Its  duty,  or  that  all  of  these 
precautions  were  not  necessary  to  afford  rea- 
sonable protection  to  the  public. 

[t]  It  is  further  Insisted  that  it  was  error 
to  instruct  the  jury  that  they  might,  in  ad- 
dition to  compensatory,  award  punitive,  dam- 
ages. In  a  number  of  cases  we  have  ruled 
tbat  in  personal  injury  cases  punitive  dam- 
ages are  only  allowable  unless  the  act  that 
caused  the  injury  complained  of  was  Inten- 
tionally or  maliciously  done,  or  the  injury 
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was  the  result  of  a  reckless  or  wanton  disre- 
gard of  the  rights  or  safety  of  others  on  the 
part  of  the  wrongdoer.  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Willslns,  143  Ky.  572,  136 
S.  W.  1023 ;  Continental  Coal  Corporation  v. 
Cole,  146  Ky.  821,  143  S.  W.  386;  Straight 
Creek  Coal  Co.  v.  Huddleston,  147  Ky.  94, 
143  S.  W.  775 ;  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Ackerman,  148  Ky.  435,  146  S.  W.  1113.  This 
Is  the  degree  or  quality  of  conduct  that  con- 
stitutes, in  the  meaning  of  the  law,  gross  neg- 
ligence, entitling  the  injured  party  to  more 
than  compensatory  damages,  and,  whenever 
the  trial  court  is  of  the  opinion  that  the 
pleadings  and  evidence  show  that  the  wrong- 
doer has  been  guilty  of  the  character  of 
conduct  above  described,  he  should  Instruct 
the  jury  on  the  subject  of  punitive  damages. 
With  this  definition  of  what  constitutes  gross 
negligence  entitling  the  injured  party  to 
punitive  damages,  it  only  remains  to  be  seen 
whether  or  not  the  evidence  Justified  the  in- 
struction on  this  subject 

It  is  true  the  railroad  company  had  a 
watchman  at  this  crossing,  but  this  is  the 
only  care  it  exercised  to  protect  the  public, 
having  the  right  to  use  it,  from  injury  by 
moving  trains,  and  it  is  apparent  from  the 
evidence  that  the  presence  of  this  watch- 
man was  entirely  inadequate  to  afford  reason- 
ably sufficient  protection  to  the  public  at  the 
time  appellee  was  Injured.  It  is  probable 
that  at  sometimes  during  the  day  he  could 
adequately  guard  the'crossing,  and  it  is  likely 
that  If  its  use  had  been  confined  to  adults 
he  could  have  given  them  sufficient  notice  and 
warning  to  save  them  from  injury.  But  the 
evidence  shows,  and  the  railroad  company 
should  be  charged  with  notice  of  it,  that  this 
crossing,  during  the  morning,  as  well  as  in 
the  afternoon,  was  crowded  with  schoolchil- 
dren going  to  and  returning  from  school,  and 
during  the  time  the  crossing  was  used  by 
these  children  their  safety  demanded  more 
efficient  protection  than  one  watchman  could 
afford.  The  presence  of  the  watchman  did 
not  lessen  the  other  duties  it  owed  to  the 
public  at  this  time  In  moving  its  trains,  or 
excuse  it  from  exercising  the  same  care  It 
would  be  required  to  exercise  if  no  watch- 
man had  been  stationed  there.  This  being  our 
view  of  the  duty  the  company  owed  at  the 
time  appellee  was  injured,  it  follows  that  it 
was  such  a  reckless  disregard  of  the  safety 
of  the  children  using  the  crossing  as  amount- 
ed to  gross  negligence  to  push  a  train  of 
cars  over  the  crossing  without  bell  or  whistle 
sounding,  or  without  any  person  on  the  cars 
to  control  or  give  notice  or  warning  of  their 
movement.  We  have  so  written  in  a  number 
of  cases.  Peltier  v.  L.  ft  N.  R.  R.  Co.,  29  S. 
W.  30,  16  Ky.  Law  Rep.  600;  L.  &  N.  R.  R. 
Co.  T.  Potts,  92  Ky.  30,  17  S.  W.  185,  13  Ky. 
Law  Rep.  344;  Conley  v.  C,  N.  O.  ft  T.  P.  Ry. 
Co.,  89  Ky.  402,  12  S.  W.  764,  11  Ky.  Law 
Rep.  602 ;  Kentucky  Central  Ry.  Co.  v.  Smith, 


93  Ky.  449,  20  S.  W.  392,  14  Ky.  Law  Rep. 
455,  18  L.  R.  A.  63;  C,  N.  O.  &  T.  P.  Ry.  Co. 
v.  Ackerman,  148  Ky.  435,  146  S.  W.  1113. 
The  Judgment  is  affirmed. 


ROSE  et  al.  ▼.  MONARCH. 
(Court  of  Appeals  of  Kentucky.    Dec.  3,  1912.) 

CONTINTJANCK     (|     7*)— 'MOTIONS— DISCRETION. 

In  ruling  on  motions  for  continuance,  the 
trial  court  ia  exercising  a  discretionary  power. 
[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  U  IT,  18 ;   Dec.  Dig.  |  7.*] 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  160  Ky.  129,  150 
S.  W.  66. 

HOBSON,  C.  J.  The  facts  of  the  case  of 
Hollls  V.  Watson,  89  S.  W.  548,  28  Ky.  Law 
Rep.  550,  were  materially  different  from  the 
facts  of  this  case.  The  circuit  court  has  a 
discretion  in  tuling  on  motions  for  continu- 
ance, and  we  cannot  say  his  discretion  was 
abused  here. 

Petition  overruled. 


CHESAPEAKE  ft  O.  RY.  C».  ▼.  MEYERS. 

(Court  of  Appeals  of  Kentucky.  Dec.  3, 
1912.) 

1.  Appeal  and  Ebrob  (§  204*)— Rdlinqs  on 
EfviDENCG — Objections— Waiveb. 

A  defendant  who  did  not  object  to  the 
admission  of  improper  testimony  may  not  avail 
himself  of   tlie  error  on  appeal. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  §§  1258-1280;    Dec  Dig.  i 

2.  EviDENCB  (I  99*)— Personal  Ikjubies— 
Examination  by  Physician. 

A  plaintiff  suing  for  a  personal  injury  may 
testify  what  physicians  examined  him,  and  that 
defendant's  physician  examined  him. 

[Ed.   Note. — For  other   cases,   see    E^videoce, 
Cent  Dig.  U  123,  137-143 ;    Dec.  Dig.  §  99.*) 

3.  Appeal  and  Bbbob  (|  1060*)— Habulesb 
E?BB0B  —Misconduct  of  Counsel. 

The  remark  of  coansel  of  plaintiff  suing 
for  a  personal  injury  that  defendant  was  in- 
sinuating that  plaintiff  was  exaggerating,  made 
in  response  to  an  objection  to  the  admission 
of  evidence,  is  not  prejudicial,  though  improper 
in  the  absence  of  anything  to  show  any  such 
insinuation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  4135 ;    Dec.  Dig.  f  1060.*] 

4.  Railboadb  (§  347*)— Accidents  at  Cross- 
ings— Defective  Cbossinos — Evidence— 
Aduissibility. 

In  an  action  for  injuries  to  a  traveler 
caused  by  a  defect  in  a  railroad  crossing,  the 
evidence  that  wheels  of  vehicles  of  other  trav- 
elers had  been  caught  in  the  defect  was  ad- 
missible to  show  whether  or  not  the  crossing 
was  in  a  dangerous  condition,  the  condition  at 
tbe  crossing  being  practically  the  same  at  the 
time  of  the  occurrences  testified  to  as  at  the 
time  of  the  accident  complained  of. 

[Eld.  Note. — For  other  cases,   see   Railroads, 
Cent  Dig.   f|  1124-1137;    Dec.  Dig.  g  347.*i 
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6.  Appbai,  and  Ebbob  (|  1046*>— Habmi.ks8 
Errob— Impbofeb  Remark  of  Tsiai.  Coubt. 
Where  defendant  moved  for  a  peremptory 
verdict  at  the  close  of  plaintiff's  case,  and, 
when  the  motion  was  overruled,  informed  the 
court  that  be  rested  and  would  offer  no  evi- 
dence, the  statement  of  the  court  to  the  jury 
that  defendant  had  no  evidence  to  Introduce 
was  not  prejudicial.  . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  dent  Dig.  K  4128-1134;  Dec  Dig.  S 
1046.^] 

6.  New  Trial  (§  162*)— Excessive  Daicages 
— poweb  of  ooubt  to  reduce. 

The  general  rule  that  trial  courts  liave 
no  power  to  remit  any  part  of  a  judgment,  and, 
if  the  judgment  is  excessive,  they  must  award 
a  new  trial,  does  not  apply  where  the  items  con- 
stituting the  damages  recovered  are  separable, 
so  that  the  court  may  eliminate  those  not  prop- 
eriy  recoverable,  in  which  case  the  court  may 
require  plaintiff  to  remit,  or  may,  on  plain- 
tifrs  motion,  remit  the  damages  representing 
items  not  properly  recoverable. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  324-329 ;    Dec  Dig.  |  162.*] 

7.  Damages  (i  228*)— Excessive  Damages— 
PowEB  OF  Court  to  Reduce. 

Where,  in  an  action  for  personal  injuries, 
there  was  evidence  that  an  operation  would 
cost  |200,  but  such  operation  was  not  shown 
to  be  reasonably  necessary,  and  there  was  a 
general  verdict  for  $5,700,  necessarily  composed 
of  $5,000  for  general  damages,  $400  for  loss 
of  time,  and  $300  for  physician's  bill  incurred 
and  to  be  incurred,  the  court  could,  on  motion 
of  plaintiff,  remit  the  item  of  $200  physician's 
bills  for  the  operation,  and  award  judgment  for 
the  balance. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {(  576-679;    Dec.  Dig.  f  22&*] 

8.  Railroads  (|  350*)— Accidents  at  Defec- 
tive Crossings — Railroad  Crossings— 
CoNTBiBtrrasT  Negligence— Question  fob 
Jubt. 

Whether  a  traveler  injured  on  a  defective 
railroad  crossing  was  guilty  of  contributory 
neftligence  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1152-1192;    Dec.  Dig.  |  350.*] 

9.  Railroads  (|  326*)— AcciDEmB  at  Defec- 
tive Crossings  —  Contbibutobt  Negli- 
gence. 

Where  a  traveler  on  a  highway  Icnew  of 
the  defective  condition  of  a  railroad  crossing, 
and  he  failed  to  exercise  for  his  own  safety 
such  care  as  ordinarily  prudent  persons  ordi- 
narily would  exercise  under  similar  circum- 
stances, and  his  lack  of  care  contributed  to  the 
injuries  received,  and  but  for  such  lack  of 
care  he  would  not  have  been  injured,  he  could 
not  recover. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1037-1042;    Dec  Dig.  |  326.*] 

10.  Damages  (S  132*)- Personal  Injuries— 
ElxcESSivs  Damages. 

A  man  sustained  an  injury  to  his  bead,  af- 
fecting one  of  the  nerves,  and  an  injury  to  his 
leg  and  hand,  rendering  tbe  hand  practically 
useless,  and  he  suffered  greatly  from  its  swol- 
len condition.  Time  lost  was  worth  $400,  and 
he  incurred  a  physician's  bill  for  $100.  Held, 
that  a  verdict  for  $5,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damaeee, 
Cent  Dig.  |{  372-385,  396;   Dec  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 


Action  by  William  0.  Meyers  against  the 


Chesapeake  &  Ohio  Railway  Company.  From 
a  judgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 

Galvln  &  Galvln,  of  Cincinnati,  Ohio,  and 
William  A.  Burkamp,  of  Newport,  for  appel- 
lant Ramsey  Washington  and  Boward  M. 
Benton,  both  of  Newport,  for  appellee. 

CLAX,  C.  The  Oneonta  and  Twelve  Mile 
road  is  a  county  road  running  between  Alex- 
andria, the  county  seat  of  Campbell  county, 
and  Oneonta,  a  station  on  the  Chesapeake  & 
Ohio  Railroad,  and  a  landing  on  the  Ohio 
river.  The  road  is  used  by  a  large  number 
of  people.  Across  this  road  the  Chesapeake 
&  Ohio  Railway  Company  maintains  two 
tracks— a  main  and  a  spur  track.  The  two 
trades  are  just  far  enough  apart  to  allow 
cars  to  clear  each  other  In  passing.  Between 
two  of  the  rails  of  the  spur  track,  at  a  point 
on  the  road,  is  an  opening  about  2%  inches 
wide.  Tbla  condition  existed  at  tbe  time  of 
the  accident  hereinafter  referred  to,  and 
bad  existed  for  several  years.  Charging  a 
failure  of  duty  on  the  part  of  the  railroad 
company  In  i)ermlttlDg  tbe  road  and  its 
tracks,  at  the  point  where  the  tracks  cross- 
ed tbe  road,  to  become  and  remain  in  a  dan- 
gerous condition,  and  that,  while  driving 
across  the  track,  one  of  the  runners  of  bis 
sled  was  caught  in  tbe  opening  between  the 
two  rails  of  the  spur  track,  thereby  causing 
him  to  be  thrown  from  his  sled  and  injured, 
plaintiff,  William  C.  Meyers,  brought  this 
action  to  recover  damages.  He  asked  dam- 
ages in  the  sum  of  $6,300,  of  which  $300  was 
for  medical  services  Incurred  and  to  be  in- 
curred, $1,000  for  loss  of  time,  and  $5,000  for 
mental  and  physical  suffering  and  perma- 
nent Impairment  of  bis  power  to  earn  mon- 
ey. Tbe  Item  for  loss  of  time  was  subse- 
quently amended  to  read  $575.  Tbe  Jury  re- 
turned a  verdkt  In  favor  of  the  plaintiff  for 
$5,700.  On  motion  of  plaintiff  the  sum  of 
$200  for  medical  services  to  be  Incurred  In 
tbe  future  was  remitted.  Judgment  was  en- 
tered In  favor  of  plaintiff  for  $5,500.  De- 
fendant appeals. 

The  accident  took  place  on  Mardi  20, 1911. 
At  tbe  time  of  tbe  accident  plaintiff  was 
returning  to  bis  home  from  Oneonta  station. 
He  wa^  driving  a  sled  which  was  being 
drawn  by  a  pair  of  mules.  In  crossing  the 
spur  track  one  of  the  runners  of  tbe  sled 
caught  In  the  opening  between  the  two  rails, 
and  plaintiff  was  thrown  out  His  leg  was 
bruised  between  the  knee  and  the  hip.  He 
received  a  blow  over  the  eye,  which  Injured 
the  supra-orbital  nerve,  and  caxised  a  ca- 
tarrhal condition  of  his  bead.  The  principal 
Injury  was  to  bis  hand,  which  became  badly 
swollen  and  Inflamed,  and  remained  In  that 
condition  for  several  months.  The  tendons 
of  the  hand  were  so  affected  that  plaintiff 
has  practically  lost  the  use  of  It    This  con- 
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dltion  Is  peimanent  Plaintiff  was  confined 
to  his  bed  two  or  three  months,  and  could 
not  walk  on  bis  leg  for  five  or  six  months. 
He  suffered  Intensely  from  his  Injuries,  and 
It  Is  very  probable  that  he  will  continue  to 
suffer  for  some  time  to  come.  The  testimony 
showed  that  up  to  the  time  of  the  trial  he 
bad  incurred  a  physician's  bill  of  $100. 
There  was  also  evidence  that,  in  order  to 
have  an  operation  performed,  it  would  be 
necessary  to  incur  an  additional  physician's 
bill  of  $200. 

[1]  While  It  was  not  proper  for  the  court 
to  permit  the  two  physicians  who  examined 
plaintiff  for  the  purpose  of  testifying  to  state 
wliat  the  reasonable  value  of  their  services 
was,  defendant  did  not  oWect  or  except  to 
their  testimony,  and  cannot  therefore  avail 
itself  of  the  error. 

[2]  The  court  did  not  err  in  permitting 
plaintiff  to  testify  that  defendant's  physician 
examined  his  hand.  There  was  no  impro- 
priety in  permitting  him  to  tell  what  phy- 
sicians examined  him,  and  to  tell  who  they 
were,  even  if  one  of  them  happened  to  be 
a  physician  in  the  employ  of  the  defendant. 

[S]  While  the  remark  of  plaintiff's  counsel 
when  this  evidence  was  objected  to,  to  the 
effect  that  the  other  side  was  Insinuating 
that  they  were  exaggerating,  and  they  want- 
ed to  show  that  they  gave  them  every  oppor- 
tunity they  wanted,  was  improper  in  the 
absence  of  anything  in  the  record  showing 
that  such  was  the  case,  we  are  not  inclined 
to  hold  that  the  statement  was  prejudicial 
error. 

[4]  During  the  progress  of  the  trial,  the 
court  i)ermltted  two  or  three  witnesses  to 
testify  either  that  the  wheels  of  their  ve- 
hicles had  been  caught  in  the  opening  in  the 
spur  track,  or  they  had  seen  vehicles  of  oth- 
ers so  caught.  It  was  shown  that,  when 
these  occurrences  took  place,  conditions  were 
practically  the  same.  In  admitting  this  tes- 
timony the  court  admonished  the  Jury  that 
it  could  be  considered  for  the  sole  purpose 
of  throwing  light  on  the  question  whether 
or  not  the  crossing  was  in  a  dangerous  con- 
dition or  otherwise,  and  for  no  other  pur- 
pose. One  of  the  Issues  was :  "Did  defend- 
ant permit  the  roadway  where  its  tracks 
crossed  it  and  Its  tracks  to  be  and  remain 
in  a  dangerous  condition?"  The  fiict  that, 
conditions  being  the  same,  other  vehicles 
were  caught  in  the  opening  in  the  spur  track, 
is  certainly  a  circumstance  tending  to  show 
the  dangerous  condition  of  the  track  and 
roadway.  With  the  limitation  contained  In 
the  admonition  of  the  court,  we  think  the 
evidence  was  clearly  admissible.  George- 
town, etc.,  T.  Cannon,  7  Ey.  Law  Rep.  879; 
29  Cyc.  611. 

[i]  At  the  conclusion  of  the  evidence  for 
plaintiff,  the  defendant  moved  for  a  per- 
emptory. After  overruling  the  motion,  the 
court  said:  "The  defendant  informs  the 
court  that  tbey  have  no  evidence  to  intro- 


duce." To  this  statement  the  defendant  ob- 
jected and  excepted.  Thereupon  the  court 
said:  "I  don't  recall  Just  the  expression  I 
used,  but  the  stenographer  has  it  that  I  in- 
dicated to  you  that  the  defendant  bad  no 
evidence  to  offer,  to  which  the  defendant  ob- 
jects. The  court  withdraws  that,  and  uses 
the  language  of  the  defendant  that  they 
would  offer  none."  To  this  statement  the 
defendant  also  objected  and  excepted.  Coun- 
sel for  defendant  Insists  that  this  statement 
of  the  court  was  very  prejudicial,  because 
it  not  only  put  the  defendant  in  the  at- 
titude of  having  no  evidence  to  introduce, 
but  attracted  with  especial  emphasis  the 
attention  of  the  Jury  to  this  fact.  The  point 
Is  made  that  the  defendant  had  the  right 
to  rest  Its  case  upon  the  evidence  Introduced 
by  plaintiff,  without  having  the  attention 
of  the  Jury  called  either  to  the  fact  that 
it  would  offer  no  evidence,  or  it  had  no 
evidence  to  offer.  We  are  unable  to  see 
bow  the  statement  of  tbe  court  could  have 
prejudiced  the  substantial  rights  of  the  de- 
fendant. Whether  defendant  says  "the  de- 
fendant rests,"  or  "the  defendant  will  of- 
fer no  evidence,"  or  "the  defendant  has  no 
evidence  to  offer,"  and  the  court  so  Informs 
the  Jury,  tbe  result  is  practically  the  same. 
If,  as  a  matter  of  fact,  the  defendant  does 
not  offer  any  evidence,  the  Jury  knows  it, 
whether  informed  by  the  court  or  not;  and 
manifestly  their  verdict  cannot  be  influenced 
by  giving  them  information  of  that  which 
they  cannot  fall  to  know.  While  the  mo- 
tion for  a  new  trial  was  pending,  the  court, 
over  the  objection  of  the  defendant,  entered 
the  following  order:  "Upon  motion  of  plain- 
tiff, the  sum  of  $200,  covering  future  medical 
services,  is  remitted  from  the  Judgment  re- 
covered March  6,  1912." 

[6]  It  is  Insisted  that,  under  the  practice 
of  this  state,  trial  courts  have  no  power  to 
remit  any  portion  of  a  Judgment,  but  that, 
if  tbe  Judgment  is  excessive,  they  must 
award  the  defendant  a  new  trial.  While 
this  is  the  general  rule  (Brown  v.  Morris, 
3  Bush,  81;  L.  &  N.  R.  R.  Co.  v.  Earl's 
Adm'x,  94  Ky.  870,  22  8.  W.  607,  15  Ky. 
Law  Rep.  184),  yet  where  the  items  con- 
stituting the  damages  recovered  are  sepa- 
rable, so  that  the  court  may  eliminate  those 
not  properly  recoverable  from  those  recover- 
able, the  court  has  power  to  require  the 
plaintiff  to  remit,  or  may,  on  plaintiff's  mo- 
tion, remit,  so  mncb  of  the  damages  as  rep- 
resents the  items  which  are  not  properly 
recoverable  (Johnson's  Adm'r  v.  Johnson, 
104  Ky.  714,  47  S.  W.  888,  20  Ky.  Law  Rep. 
890;    Masterson  v.  Bagan,  17  B.  Mon.  325). 

[7]  Here  tbe  plaintiff  asked  general  dam- 
ages In  the  sum  of  $5,000.  The  proof  shows 
tliat  he  lost  eight  months'  time,  and  that 
bis  time  was  reasonably  worth  $50  a  month, 
making  a  total  of  $400  for  time  lost  Up 
to  the  time  of  the  trial  he  had  incurred 
a  physician's  bill  of  $100.  There  was  evi- 
dence to  the  effect  that  an  operation  on  his 
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band  would  cost  $200.  However,  tbe  witness 
who  10  testified  also  advised  against  the 
operation.  Manifestly,  the  verdict  Is  com- 
posed of  tbe  following  Items:  $5,000  for 
general  damages;  $400  for  loss  of  time; 
$300  for  physician's  bills,  incurred  and  to 
be  incurred.  Tbe  evidence  fails  to  show 
that  tbe  operation  involving  tbe  item  of 
$200  pbysLclan's  bills  to  be  incurred  in  the 
future  was  reasonably  necessary  or  would 
have  to  be  performed,  and  It  being  possible 
to  separate  this  Item  from  the  verdict  and 
judgment,  and  leave  the  balance  of  the  Judg- 
ment Intact,  we  conclude  that  the  remittitur 
of  $200  was. properly  adjudged. 

[t]  Another  point  urged  by  the  defendant 
is  that  tbe  court  erred  in  overruling  itsi 
motion  for  a  peremptory.  Particular  stress 
Is  placed  upon  the  fact  that  plaintUf  him- 
self admits  that  he  knew  of  the  opening 
between  the  two  rails,  and  that  he  had  fre- 
quently warned  others  of  the  danger.  It 
is  therefore  insisted  tliat  if  be,  with  knowl- 
edge of  tbe  opening,  drove  his  sled  into  It, 
he  was  guilty  of  such  contributory  negli- 
gence as  precludes  a  recovery.  While  it  Is 
true  that  plaintiff  did  know  of  the  existence 
of  the  opening,  and  had  known  of  it  for 
some  time,  and  Iiad  also  warned  others  of 
tbe  danger,  yet  it  also  appears  that  on  tbe 
occasion  in  question  he  bad  stopped  just 
before  reaching  tbe  track  in  question  for 
the  purpose  of  effecting  a  sale  of  his  tobacco. 
When  he  started  to  cross,  there  was  a  man 
with  a  team  on  the  other  side  waiting  for 
Iiim  to  get  over.  He  says  that  he  thought 
be  beard  a  train  whistle  in  the  distance, 
and  that  be  bad  his  mind  on  the  approach- 
ing train  and  momentarily  forgot  tbe  open- 
ing in  the  track.  There  was  also  evidence 
that  tbe  sled  itself  would  have  a  tendency 
to  slide  along  the  tracks.  The  opening  was 
not  a  large  one,  which  a  person  could  easily 
avoid.  It  is  by  no  means  certain  that.  If 
be  had  bad  bis  attention  fixed  on  tbe  open- 
ing he  could  Iiave  avoided  it  It  was  just 
as  much  his  duty  to  use  ordinary  care  to 
discover  tbe  approach  of  a  train  and  keep  out 
of  its  way  as  it  was  to  avoid  striking  the 
opening  In  tbe  rails  with  his  sled.  Under 
the  circumstances,  therefore,  we  cannot  say 
as  a  matter  of  law  that  plaintiff  was  guilty 
of  contributory  negligence.  The  question 
was  one  for  the  jury. 

[•]  Tbe  court  told  the  jury  that  if  they 
believed  from  the  evidence  that  on  tbe  oc- 
casion In  question  plaintiff,  having  had  pre- 
vious knowledge  of  such  defective 'condition 
in  said  crossing,  failed  to  exercise  for  his 
own  safety  such  care  as  ordinarily  prudent 
persons  ordinarily  exercise  under  the  same 
or  similar  circumstances,  and  that  such  lack 
of  care  on  bis  part  contributed  to  the  in- 
juries received  by  him,  and  but  for  such 
lack  of  care  on  his  part  be  would  not  have 
been  injured,  they  should  find  for  the  de- 


fendant This  instruction  ts  not  subject  to 
complaint. 

The  defendant  offered  several  instructions, 
to  the  effect  that  if  the  plaintiff  knew  of 
tbe  opening  between  tbe  rails  in  the  track, 
and  of  tbe  danger  thereof,  and  with  such 
knowledge  drove  upon  the  crossing  and  his 
sled  was  caught  in  the  opening,  the  jury 
should  find  for  the  defendant  Instructions 
of  this  character  were  in  effect  a  peremptory 
Instruction  for  the  defendant,  and  were 
properly  refused  for  tbe  same  reason  that 
the  motion  for  a  peremptory  was  overruled. 

[10]  Aside  from  the  injury  to  plaintiff's 
bead,  which  seems  to  have  affected  one  of 
the  nerves,  and  the  injury  to  liis  leg,  which 
lasted  for  some  time,  it  appears  tliat  plain- 
tiff Buffered  greatly  from  the  swollen  and 
inflamed  condition  of  his  hand,  and  that  his 
band  is  now,  and  will  continue  to  be,  prac- 
tically useless.  That  being  true,  we  cannot 
say  that  the  verdict  is  so  excessive  as  to 
strike  us  at  first  blush  as  being  the  result 
of  prejudice  or  passion. 

Judgment  affirmed. 


DUFF  A  ONET  v.  ROSE. 
(Coart  of  Appeals  of  Kentucky.    Dee.  6, 1912.) 

Judgment    (|   138*)— Default— Vaoatiow— 

Time. 

An  order  of  the  trial  court,  directing  that 
the  allegations  of  tbe  petition,  bb  amended,  be 
taken  as  confessed.  Is  an  interlocutory  order, 
which  may  be  set  aside  by  the  court  at  a  subse- 
quent term,  without  following  tbe  Code  provi- 
siona  for  vacating  judgments. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  249-251,  254;  Dec.  Dig.  1 138.*] 

On  petition  for  rehearing.  Former  opia- 
Ion  modified,  and  petition  overruled. 

For  former  opinion,  see  149  Ky.  482,  148  S. 
W.  884. 

SETTLE,  3.  A  careful  reconsideration  of 
the  record  in  this  case  gives  us  no  reason  for 
withdrawing  or  changing  the  conclusion 
reached  in  the  opinion  on  the  merits  of  the 
case.  The  petition  for  a  rehearing  contalna 
however,  a  just  criticism  of  that  part  of  the 
opinion  which  apparently  conveys  the  mean- 
ing that  an  order  made  by  the  trial  court  at 
one  term,  directing  that  the  allegations  of  the 
petition,  as  amended,  be  taken  as  confessed, 
could  not  be  set  aside  at  a  subsequent  term, 
except  in  the  manner  provided  by  the  Code 
for  vacating  judgments. 

Manifestly  such  an  order,  being  merely  in- 
terlocutory, can  for  cause  be  set  aside  by  the 
court  at  a  sutMequent  term.  What  should 
have  l>een  said,  and  was  intended  to  be  said, 
in  tbe  opinion,  was  that  the  record  showed 
no  grounds  for  setting  aside  the  order,  pro 
confesso,  at  the  subsequent  term.  Tbe  cor- 
rection of  this  error  bad  been  made  for  tlie 
publication  of  tbe  opinion  In  149  Ky.  482,  149 
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8.  W.  8S4,  before  appellee's  petition  for  a  re- 
hearing was  filed. 

Tlie  opinion  is  modified  to  the  extent  Indi- 
cated, bat  in  other  respects  adhered  to. 
Therefore  the  petition  for  a  rehearing  1b  over- 
ruled. 


SHACKTiETTSl  et  al.  t.  GOODALL  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  4,  1912.) 

1.  Fkaud  (g  50*)— AcruAi.  Fraud  — Con- 
structive FBAUD— BUBDEN  OF  PROOF. 

The  burden  of  proving  actual  fraud  is  on 
the  partj  alleging  it;  but  where  fraud,  implied 
from  tbe  fiduciary  or  confidential  relation  of 
the  parties,  is  charged,  the  burden  is  on  the 
person  against  whom  complaint  is  made  to 
show  the  fairness  of  the  transaction. 

[Kd.  Note.— B'or  other  cases,  see  Fraud,  Cent. 
Dig.  H  46.  47;    Dec.  Dig.  i  60.*] 

2.  Cancixlation  OF  Ihstbuments  (J  4*)— 
CoNTnACTS  (S  99*)— Gifts  (§  47*)— Fkaud— 
Equitable  Relief. 

Equity  will  set  aside  transactions  in  which 
influence  obtained  through  confidential  relations 
has  been  abused,  on  the  ground  of  fraud  and 
undue  influence;  and  the  presumption  of  fraud 
arises  more  readily  in  case  of  gifts  than  in  cas- 
es of  contracts,  and  tbe  presumption  of  undue 
influence  is  more  or  leas  strong,  according  to 
the  nature  of  the  relation  of  tbe  parties. 

/Ed.  Note. — For  other  cases,  see  Cancellation 
Instruments,  Cent.  Dig.  f  1;  Dec  Dig.  14;* 
Contracts,  Cent.  Dig.  |f  44&^53,  1197-1199, 
1799.  1800;  Dec.  Dig.  J  99;*  Gifts,  Cent  Dig. 
U  Sl-86;    Dec.  Dig.  {  47.*] 

3.  Deeds  (i  196*)— Cancellation— Obounds 
—Presumptions. 

The  mere  fact  that  a  grantor  was  75  years 
old  when  executing  (Jeeds  to  collateral  heirs 
does  not  raise  a  presumption  of  incapacity  on 
bis  part  or  undue  influence  on  the  grantees' 
part. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {§  587-593,  649;   Dec.  Dig.  i  196.*] 

4.  Deeds  (§  70*)— Cancellation— Gbounds 
— Confidential  Relations. 

The  rule  that  fraud  is  imputed  in  cases  of 
voluntary  conveyances  between  persons  stand- 
ing in  confidential  tit  fiduciary  relations  to  each 
other  may  be  extended  to  conveyances  sup- 
ported by  a  consideration,  where  the  consider- 
ation ifl  so  grossly  inadequate  as  to  render  the 
conveyance  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  li  165-182;   Dec.  Dig.  f  70.*] 

5i.  Deeds  (|  196*)— Cancellation— Qbounds 

— Fbaud — Bubden  of  Proof. 

Where  heirs  of  a  deceased  grantor  sought 
to  set  aside  a  conveyance  in  trust  for  a  neph- 
ew of  the  grantor  on  the  ground  of  fraud,  and 
the  answer  alleged  that,  though  the  deed,  per- 
haps incorrectly,  recited  a  consideration  of  a 
substantial  sum  paid,  there  was,  in  reality,  a 
viduable  consideration  for  tbe  deed  in  tbe  serv- 
ices which  the  nephew  had  previously  rendered 
the  grantor,  which  services  were  of  greater 
value  than  the  land  conveyed,  and  there  was 
nothing  to  show  any  confidential  relations  be- 
tween the  grantor  and  the  nephew,  more  than 
was  implied  from  the  mere  fact  of  kinship,  the 
case  of  the  heirs  must  rest  on  actual  fraud,  and 
to  recover  they  have  the  burden  of  establishing 
fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  »  587-593;   Dec  Dig.  g  196.*] 


Appeal  from  Circuit  Oonrt,  Ohio  County. 

Action  by  Sally  Shacklette  and  others 
against  E.  H.  Goodall  and  others.  From  a 
Judgment  of  dismissal,  plalntifls  appeaL  Ar- 
flrmed. 

Barnes  &  Smith  and  Fogle  &  Fogle,  all  of 
Hartford,  for  appellants.  Heavrin  &  Wood- 
ward, of  Hartford,  for  appellees. 

MILLER,  J.  Jacob  G.  Warden,  a  bachelor 
76  years  of  age,  residing  In  Ohio  county,  died 
in  January,  1911.  On  and  between  December 
18,  1909,  and  November  26,  1910,  he  bad 
conveyed  five  tracts  of  land  to  his  collateral 
kindred.  By  the  first  deed,  dated  December 
18,  1900,  he  conveyed  15  acres  to  L.  R.  Good- 
all,  who  was  the  husband  of  Warden's  niece, 
for  a  recited  consideration  of  $300.  A  sec- 
ond deed  was  executed  by  Warden  on  Sep- 
tember 6,  1910,  and  conveyed  32  acres  to  his 
nephew,  Jacob  B.  Warden;  tbe  recited  con- 
sideration being  services  rendered  by  said 
Jacob  B.  to  his  uncle.  By  tbe  third  deed, 
dated  October  12,  1910,  Warden  conveyed  8% 
acres  to  L.  R.  Goodall,  the  husband  of  War- 
den's niece,  for  a  recited  consideration  of 
$300.  The  fourth  deed  was  dated  November 
26,  1910,  and  conveyed  20  acres  of  land  to 
R  H.  Goodall  as  grantee,  but  really  in  trust 
for  Jesse  M.  Warden,  a  nephew  of  the  gran- 
tor, for  a  recited  consideration  of  $300,  paid. 
Tbe  fifth  and  last  deed,  dated  November  26, 
1910,  conveyed  three-fourths  of  an  acre  of 
land  to  Jessie  Phipps,  a  grandniece  of  War- 
den, for  a  recited  consideration  of  $200.  Tbe 
petition  alleges  that  none  of  the  recited 
considerations  was  -paid. 

On  January  4,  1912,  the  appellants,  Sally 
Shacklette,  M.  L.  Phipps,  and  Laura  Green- 
wood, as  heirs  at  law  of  Jacob  C.  Warden, 
brought  this  action  against  the  several  gran- 
tees in  the  deeds  alwve  named,  for  the  pur- 
pose-of  having  said  deeds  canceled  and  set 
aside,  upon  tbe  ground  that  they  were  with- 
out consideration  and  had  been  procured  by 
the  undue  influence,  fraud,  and  collusion  of 
tbe  several  grantees  therein.  Upon  motion 
of  tbe  defendants,  the  circuit  court  required 
tbe  plaintiffs  to  elect  which  of  tbe  several 
actions  alleged  to  have  been  wrongfully  Join- 
ed in  tbe  petition  they  would  prosecute; 
and.  In  response  to  that  ruling,  the  plaintiffs 
elected  to  prosecute  tbe  action  to  cancel  and 
set  aside  the  fourth  deed,  dated  November 
26,  1910,  which  conveyed  20  acres  to  E.  H. 
Goodall,  in  trust  for  Jesse  M.  Warden,  as 
above  set  forth. 

The  first  paragraph  of  tbe  answer  travers- 
ed the  allegations  of  the  petition,  while  the 
second  paragraph  affirmatively  alleged  that 
for  many  years  prior  to  November  26,  1910, 
the  date  of  the  deed,  Jesse  M.  Warden  had 
rendered  personal  service,  labor,  care,  and 
attention  to  and  for  Jacob  Warden,  and  at 
bis  special  Instance  and  request;    and  that 
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for  and  in  consideration  of  said  services,  and 
in  part  payment  therefor,  Jacob  C.  Warden 
liad  executed  and  delivered  to  Goodall,  as 
trustee,  the  deed  sought  to  be  canceled.  The 
reply  made  the  issue  by  controverting  the 
affirmative  allegations  of  the  answer. 

The  action  having  been  submitted  and 
heard  upon  the  pleadings,  without  any  proof, 
the  circuit  Judge  dismissed  the  petition,  and 
from  that  Judgment  the  plaintiffs  prosecute 
this  appeal. 

[1]  Tbii  correctness  of  the  Judgment  of  the 
circuit  Judge  depends  upon  where  the  burden 
of  proof  lay.  Appellants  admit  that  in  cases 
of  actual  fraud  the  burden  of  proof  is  on  the 
party  complaining  to  prove  bis  case;  but  he 
invokes  the  contrary  rule  applicable  to  cases 
of  fraud  to  be  implied  from  the  fiduciary 
or  confidential  relation  of  the  parties,  where 
the  burden  is  on  the  person  against  whom 
complaint  is  made  to  show  the  entire  fairness 
of  the  transaction. 

If  the  facts  alleged  in  the  petition  were 
sufficient  to  put  the  defendants  upon  their 
proof,  notwithstanding  their  answer,  the  bur- 
den was  upon  them,  and  the  trial  Judge  was 
wrong  in  dismissing  the  petition. 

[2]  This  case,  if  it  can  be  maintained, 
comes  under  the  third  species  of  fraud,  ac- 
cording to  Lord  Hardwicke's  classification  in 
the  leading  case  of  Chesterfield  v.  Janssen, 
2  Ves.  125,  1  Lead.  Cas.  Eq.  428,  which  U 
presumed  from  the  circumstances  and  condi- 
tions of  the  parties  contracting.  The  general 
rule  is  that  relief  will  be  afforded,  in  equity, 
tn  all  transactions  in  which  influence  has 
been  acquired  and  abused,  in  which  confi- 
dence has  been  reposed  and  betrayed.  The 
relief  stands  upon  a  general  principle  apply- 
ing to  all  the  varieties  of  relations  in  which 
dominion  may  be  exercised  by  one  person 
over  another.  And  the  presumption  of  fraud 
will  arise  more  readily  in  cases  of  gifts  than 
in  cases  of  contracts. 

The  question  always  is:  To  what  extent 
may  undue  Influence  be  presumed  from  the 
relation  of  the  parties?  This  presumption 
of  undue  influence  is  more  or  less  strong, 
according  to  the  nature  of  the  relation  which 
the  parties  occupy  towards  each  other.  The 
relation  in  which  the  presumption  exists, 
perhaps,  tn  the  highest  degree  is  that  of  so- 
licitor and  client;  the  next  highest,  that  of 
guardian  and  ward;  then  that  between  par- 
ent and  child,  and  trustee  and  cestui  que 
trust. 

In  cases  of  contract  between  lawyer  and 
client,  the  burden  is  on  the  lawyer  of  show- 
ing Its  fairness.  Carter  v.  West,  93  Ky.  211, 
19  S.  W.  592,  14  Ky.  Law  Rep.  191.  And 
the  same  rule  applies  to  the  case  of  gift  from 
the  ward  to  his  guardian  Immediately  after 
the  ward  has  attained  his  majority,  or  while 
he  Is  still  under  the  guardian's  Influence.' 

[3]  But  in  the  case  at  bar  none  of  these 
fiduciary   or   confidential   relations   existed. 


While  it  is  true  the  grantor  was  75  years 
of  age,  that  fact  would  not,  of  Itself,  raise 
a  presumption  of  incapacity  on  hia  part  or 
undue  influence  on  the  grantee's  part. 

Appellants  rely  upon  Smith  v.  Snowden, 
96  Ky.  32,  27  S.  W.  855,  18  Ky.  Law  Rep. 
353;  Wilson  v.  Wlnsor,  71  S.  W.  495,  24  Ky. 
Law  Rep.  1343;  Highland  v.  Highland,  73 
S.  W.  791,  24  Ky.  Law  Rep.  2242;  Koger  v. 
Koger,  92  S.  W.  961,  29  Ky.  Law  Rep.  235; 
and  Hoeb  v.  Maschlnot,  140  Ky.  330,  131  S. 
W.  23. 

In  Hoeb  V.  Maschlnot,  supra,  the  rule  gov- 
erning cases  of  this  character  was  stated  as 
follows:  "Where  there  exists  between  two 
persons  a  relation  of  confidence  and  trust, 
by  which  one  exerts  such  an  influence  over 
the  Judgment  of  the  other  as  to  subvert  the 
letter's  will  and  independence,  a  conveyance 
by  the  latter  to  the  former  will  be  set  aside 
as  fraudulent  upon  seasonable  complaint. 
Whether  such  iufiuence  was  exerted  is  a 
question  of  fact  to  be  determined  from  the 
circumstances.  Evidence  of  the  fact  may 
consist  of  such  relationship  of  blood,  or  con- 
sanguinity, ort  as  attorney  and  client,  guard- 
ian and  ward,  physician  and  patient,  and  the 
like;  and  when  such  relationship  is  staown, 
and  a  voluntary  conveyance  beneficial  to  the 
grantee,  the  burden  of  proving  that  in  tliat 
transaction  the  other  mind  acted  freely,  of 
its  own  volition,  Is  on  the  person  benefited, 
or  the  conveyance  will  be  set  aside.  Smith 
V,  Snowden,  96  Ky.  32  [27  S.  W.  855,  16  Ky. 
Law  Rep.  353] ;  Maze's  Ex'rs  v.  Maze  [99  S. 
W.  336],  30  Ky.  Law  Rep.  679.  The  reason 
of  the  rule  is  It  is  not  Customary  for  people 
to  give  away  their  property,  particularly  to 
strangers  in  blood.  It  is  also  known  that 
one  who  has  the  entire  confidence  of  another 
can  Induce  the  latter  to  do  with  his  property 
that  which  a  stranger  could  not  Everyday 
observation  is  full  of  incidents  of  overreach- 
ing of  that  character.  Such  abuse  of  confi- 
dence Is,  In  law,  a  fraud." 

It  will  be  noticed  that  the  rule  as  above 
formulated  applies  to  cases  in  which  there 
has  been  a  voluntary  conveyance  which  is 
beneficial  to  the  grantee.  And  in  examining 
the  cases  relied  upon  by  appellants  it  will 
be  found  In  each  case,  not  only  that  a  con- 
fidential relationship  existed,  but  that  the 
deed  was  without  consideration,  and  was 
beneficial  to  the  grantee. 

In  Smith  V.  Snowden,  supra,  a  father  and 
mother,  over  70  years  of  age,  conveyed  their 
land  to  two  of  their  sons,  without  any  con- 
sideration; it  being  pointed  out  that  not 
even  the  consideration  of  love  and  affection 
was  hinted  at 

Lil^ewlse,  in  Wilson  v.  Winsor,  supra,  a 
husband  and  his  wife  conveyed  the  wife's 
land  to  the  husband's  brother,  for  the  pur- 
pose of  preventing  her  children  from  re- 
ceiving any  benefit  therefrom;  and,  as  it 
was   without  consideration,   and  really  for 
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the  buBband's  ultimate  benefit,  the  court  de- 
clared It  fraudulent 

A  similar  state  of  facts  controlled  High- 
land V.  Hlgbland,  supra.  In  that  case  the 
husband  and  bis  wife  conveyed  her  land  to 
Higbee,  and  Higbee  conyeyed  It  back  to  the 
husband;  there  being  no  consideration  for 
either  conreyance,  and  the  purpose  and  ef- 
fect of  the  two  deeds  being  to  convey  the 
wife's  land  to  the  husband. 

Again,  in  Koger  y.  Koger,  supra,  William 
Koger,  Sr.,  at  the  age  of  86,  conveyed  his 
land,  for  no  consideration,  to  two  of  bis 
sons,  leaving  ten  of  his  children  and  two 
grandchildren  of  a  deceased  daughter,  un- 
provided for. 

And  in  Hoeb  v.  Maschinot,  supra,  the 
conveyance  was  from  the  motber-in-law  to 
her  son-in-law,  and  without  consideration. 

[4]  It  will  be  noticed,  therefore,  that  the 
cases  relied  upon  by  appellants  all  come 
within  the  rule  as  above  stated  in  Hoeb  v. 
Maschinot,  which  Imputes  fraud  in  cases  of 
voluntary  conveyances  made  between  per- 
sons who  stand  in  confidential  or  fiduciary 
relations  to  each  other.  We  do  not  mean  to 
say  that  the  rule  is  confined  in  its  operation 
to  cases  in  which  there  is  no  consideration, 
since  there  may  be  cases  calling  for  Its  ap- 
plication, In  which  the  consideration  might 
be  so  grossly  inadequate  as  to  render  the 
conveyance  fraudulent,  when  the  other  con- 
ditions required  by  the  rule  are  found  to 
exist 

[6]  In  the  case  at  bar,  however,  the  an- 
swer expressly  alleges  that,  although  the 
deed,  perhaps  incorrectly,  recites  a  consid- 
eration of  $300,  cash  paid,  there  was,  in 
reality,  a  valuable  consideration  for  the 
deed  in  the  services  which  the  nephew  had 
theretofore  rendered  his  uncle,  which  were 
of  greater  value  than  the  land  conveyed. 
Tills  allegation  of  consideration  is  not  in 
conflict  with  the  terms  of  the  deed,  which 
recites  a  consideration  of  $300  in  cash,  since 
it  is  not  uncommon  for  parties  to  a  contract 
to  treat  the  satisfaction  of  a  debt  as  a  pay- 
ment in  money,  or  cash. 

Moreover,  there  is  nothing  in  the  case  to 
show  there  were  any  confidential  relations 
between  Jacob  C.  Warden  and  his  nephew, 
more  than  are  implied  in  the  mere  fact  of 
kinship;  and.  If  any  presumption  is  to  arise 
from  the  bare  statement  of  that  relation- 
ship, it  would  be  that  the  uncle  was  the 
stronger  character  of  the  two. 

The  pleadings,  as  we  view  them,  present 
a  case  of  actual  fraud  rather  than  a  case  of 
implied  or  constructive  fraud;  and,  since 
the  rule  requires  a  plaintift  who  charges  ac- 
tual fraud  to  make  out  bis  case,  the  bur- 
den was  upon  appellants,  and  the  circuit 
judge  properly  so  ruled.  Hunt  v.  Nance, 
122  Ky.  282,  92  S.  W.  e,  28  Ky.  Law  Hep. 
1188. 

Judgment  affirmed. 


BIDDELL  V.  WILCOX  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  4,  1912.> 

1.  Pabtition  (I  77*) — Sai^  of  Land— Statu- 

TOBY    PBOVISIONS. 

Under  Civ.  Code  Prac.  {  490,  providing 
that  a  vested  estate  jointly  owned  by  two  or 
more  perBona  may  be  sold  by  a  court  of  equity 
though  plaintiff  or  defendant  is  an  infant,  where 
the  property  cannot  be  divided  without  mate- 
rially impairing  its  value,  or  the  value  of  plain- 
tiff's interest,  the  court  may  order  a  sale  of  real 
estate  owned  and  in  possession  of  an  adult  andf 
an  infant  though  such  property  consists  of  an 
80-foot  lot  in  a  town  not  having  1,000  inhab- 
itants, where  the  property  was  so  remote  as  to- 
make  it  practically  a  suburban  lot  and  where 
homeseekers  do  not  erect  dwelling  houses  on  40- 
foot  lots,  and  where  it  could  not  be  divided 
without  materially  impairing  its  value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  11  211-223;    Dec.  Dig.  i  77.*] 

2.  Pabtition  ({  93*)— Saxks  —  iBBEGULABixr 
IN  Pbocebdings. 

Where  the  court  ordered  a  sale  of  land  own- 
ed by  an  adult  and  an  infant  and  the  infant 
was  before  payment  protected  by  the  lien  re- 
tained by  the  judgment,  any  irregularity  in  the 
time  of  the  execution  of  the  bond  to  the  infant 
required  by  Civ.  Code  Prac.  i  493,  did  not  af- 
fect the  validity  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  Si  285,  286;   Dec.  Dig.  {  93.»] 

Appeal  from  Circuit  Court  Estill  County. 

Action  by  Ben  F.  Wilcox  for  the  sale  of 
property  owned  by  himself  and  an  Infant. 
From  a  Judgment  overruling  exceptions  to- 
the  report  of  sale  made  to  Ann  M.  Riddell 
and  confirming  the  sale,  Ann  M.  Bidden  ap- 
peals.   Affirmed. 

Hugh  Riddell  and  Robt  R.  Friend,  both  of 
Irvine,  for  appellant.  B.  W.  Smith  and 
Clarence  Miller,  both  of  Irvine,  for  appellees. 

SETTLB,  J.  It  appears  from  the  record 
In  this  case  that  the  appellee  Ben  F.  Wilcox 
and  the  Infant  appellee  Maggie  Lee  Gum  are 
the  joint  owners  of  a  parcel  of  ground  in 
Collins  addition  to  the  town  of  Irvine,  front- 
ing 80  feet  on  Main  street  and  having  a 
depth  of  150  feet  to  an  alley.  The  property 
is  without  buildings,  Is  otherwise  unim- 
proved, and  no  income  or  profit  therefromi 
has  ever  been  received  by  the  owners.  This 
action  was  brought  by  the  appellee  Wilcox, 
one  of  the  Joint  owners,  and  B.  R.  Gum, 
statutory  guardian  of  the  infant  Maggie  Lee- 
Gum,  against  the  latter  to  obtain  a  sale  of 
the  property  and  a  division  of  the  proceeds 
between  the  Joint  owners.  The  infant  was 
properly  brought  before  the  court,  and  a 
defense  made  for  her  by  a  guardian  ad  litem. 
Following  the  taking  of  depositions  in  sup- 
port of  the  averments  of  the  petition  Judg- 
ment was  rendered  by  the  circuit  court  di- 
recting a  sale  of  the  property,  and  when  sold 
by  the  commissioners,  after  due  advertise- 
ment, the  appellant  Ann  M.  Riddell,  being 
the  highest  and  best  bidder,  became  the  pur- 
chaser at  the  price  of  $800,  for  which  amount 
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she  executed,  with  approved  security,  a  sale 
bond  as  required  by  the  Judgment  bearing  In- 
terest from  date.  When  the  sale  was  report- 
ed to  the  court  by  the  commissioner,  appel- 
lant filed  exceptions  to  same  upon  the  ground 
that  the  court  was  without  jurisdiction  to 
adjudge  a  sale  of  the  property,  and  that  her 
purchase  of  same  and  the  deed  of  conveyance 
therefor  from  the  commissioner  could  not 
pass  to  her  a  valid  title  thereto.  The  ex- 
ceptions were  overruled  by  the  court,  and  the 
sale  confirmed.  Appellant  excepted  to  the 
Judgment  manifesting  these  rulings;  hence 
this  appeal. 

The  petition  seems  to  have  rested  the  right 
of  the  Joint  owners  to  a  sale  of  the  property 
upon  the  grounds,  first,  that  it  was  permis- 
sible under  section  489,  subsec.  3,  Civil  Code, 
in  order  that  the  infant's  share  of  the  pro- 
ceeds might  be  applied  to  her  maintenance 
and  education;  second,  that  it  was  also  per- 
missible under  section  490,  subsec  2,  Civil 
Code,  because  of  the  IndlvislbUity  of  the 
property.  Waiving  a  decision  of  the  question 
whether  the  sale  of  the  property  could  have 
been  adjudged  on  the  first  ground  at  the  suit 
of  the  adult  Joint  owner  and  statutory  guard- 
ian of  the  infant,  it  is  sufficient  to  say  that 
its  sale  was  authorized  on  the  second  ground. 

[1]  Section  490,  ClvU  Code,  provides:  "A 
vested  estate  in  real  property  Jointly  owned 
by  two  or  more  persons  may  be  sold  by  order 
of  a  court  of  equity,  in  an  action  brought  by 
either  of  them,  though  the  plaintiff  or  defend- 
ant be  of  unsound  mind  or  an  Infant.  (1) 
If  the  share  of  each  owner  be  worth  less 
than  one  hundred  dollars.  (2)  If  the  estate 
be  in  possession  and  the  property  cannot  be 
divided  without  materially  impairing  its  val- 
ue, or  the  value  of  the  plalntifTs  Interest 
therein."  It  is  apparent  from  the  averments 
of  the  petition,  the  deeds  filed  as  exhibits, 
and  the  proof  fumLshed  by  the  depositions 
found  In  the  record  that  the  real  estate  sold 
was  owned  Jointly  and  by  and  in  the  posses- 
sion of  the  appellee  Wilcox  and  the  infant 
appellee  Maggie  Lee  Gum,  and  that  it  was  a 
vested  estate.  It  is  furtiier  manifest  from 
the  evidence  that  the  property  was  and  is 
Indivisible;  that  Is,  that  It  cannot  be  divided 
without  materially  Impairing  its  value,  and 
that  both  Joint  owners  were  and  are  benefit- 
ed by  its  sale.  At  first  blush,  it  would  seem 
that  an  80-foot  lot  might  be  advantageously 
divided  Into  two  lots,  having  a  frontage  of 
40  feet  each;  and  this  would  be  true  if  the 
ground  were  situated  in  a  larger  and  more 
populous  town  or  city,  or,  even  in  the  busi- 
ness section  of  Irvine,  where  it  could  be 
utilized  as  a  site  for  a  mercantile  house  or 
office  building.  But  Irvine  Is  a  small  town 
of  not  exceeding  1,000  inhabitants,  and  this 
property  is  so  remote  from  its  business  and 
residential  centers  as  to  mal^e  it  practically 
a  suburban  lot;  and,  as  according  to  the  evi- 
dence  homeseekers  in   Irvine  do  not  erect 


dwelling  houses  upon  40-foot  lots.  Its  parti- 
tion into  small  lots  would  render  them,  at 
least  for  many  years  to  come,  well  nigh  val- 
ueless, if  not  wholly  unsalable.  In  view  of 
the  foregoing  facts,  it  may  well  be  said  that 
the  property  is.  In  the  meaning  of  the  Code 
provision,  indivisible.  Therefore,  it  was  prop- 
erly sold  as  a  single  lot  It  is  conceded  that 
the  price  realized  for  the  property  was  its 
full  marliet  value  and  in  excess  of  the 
amount  at  which  it  was  appraised. 

[2]  We  have  found  no  Irregularity  in  the 
proceedings  preceding  or  following  the  sale. 
Even  the  bond  to  the  infant  required  by 
section  493,  Code,  was  executed  by  the  guard- 
Ian  before  the  sale,  although  it  might  have 
been  subsequently  executed  at  any  time  be- 
fore the  payment  of  the  sale  bond  by  the 
purchaser;  the  infaut  being  in  the  mean- 
time protected  by  the  lien  retained  by  the 
Judgment  on  the  property. 

As  appellant  will,  under  her  purchase  at 
the  decretal  sale  and  by  the  deed  to  be  made 
her  by  the  Commissioner,  take  a  good  and 
marketable  title  to  the  property  sold,  the 
circuit  court  in  overruling  her  exceptions  and 
confirming  the  sale  committed  no  error. 
Wherefore  the  Judgment  is  affirmed. 


JELLICO  COAL  MINING  CO.  v.  LEE. 
(Court  of  Appeals  of  Kentucky.    Dec.  5, 1912.) 

1.  MASTEB    and    SEtlVANT    (§    278*)— IRJXTBIES 
TO    SEBVANT— StriTIClENCT    OF   EVIDENCE. 

Evidence  in  an  action  by  a  coal  mine  em- 
ployi  for  injuries  from  the  car  on  which  he 
was  riding  being  derailed  by  being  struck  by 
a  hanging  cross-beam  held  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  954.  956-958,  960-969, 
071,  972,  977;  Dec.  Dig.  |  278. •] 

2.  Tbial  (I  251»)—lNSTBUCTi0N8— Pleading 
TO  Sustain. 

Where,  in  a  coal  mine  employe's  action 
for  injuries  from  the  car  on  which  he  was 
riding  being  derailed  by  being  struck  by  an 
overhead  cross-beam,  the  defendant  pleaded 
contributory  negligence  only  In  general  terms, 
the  court  did  not  err  in  refusing  an  instruc- 
tion, not  supported  by  the  allegations  of  de- 
fendant's answer,  that  plaintiff  could  not  re- 
cover if  he  loaded  the  car  and  left  one  end  of 
a  piece  of  timber  projecting,  so  that  it  struck 
a  post,  causing  the  wreck  and  his  injury. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent. 
Dig.  Si  587-595;    Dec.  Dig.  |  251.*] 

3.  Tbial   (5  251*)— iNSTBUCTioNS— Pleading 
TO   Sustain. 

While  an  instruction  may  be  based  on 
acts  of  contributory  negligence  contemporane- 
ous with  the  injury,  although  they  are  not 
pleaded,  an  instruction  based  on  such  acts  oc- 
curring before  or  after  the  Injury  cannot  be 
given,  unless  they  be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  587-595;   Dec.  Dig.  i  251.*] 

Appeal  from  Circuit  Court  Whitley  County. 

Action  by  Larkin  Lee  against  the  Jelllco 
Coal  Mining  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 


•For  outar  cases  see  sama  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Die.  Key-No.  Series  *  Rep'r  Indexes 
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Txe  &  Siler.  of  Williamsburg,  for  appel- 
lant B.  li.  Pope,  of  Williamsburg,  for  ap- 
pellee. 

NUNN,  X  Larkln  Lee,  a  boy  19  years  of 
age,  was  injured  In  appellant's  coal  mine 
while  driving  a  mule  bitched  to  a  cut  of 
two  or  three  cars.  The  front  car,  the  one 
upon  which  he  was  riding,  was  thrown  from 
the  track,  and  his  thumb  was  caught  be- 
tween it  and  a  prop  on  the  side  of  the  mine, 
and  mashed  off  near  the  second  joint  He 
also  received  other  injuries,  but  It  is  not  nec- 
essary to  moition  them  here.  He  instituted 
this  action  in  the  lower  court  to  recover 
damages  occasioned  by  the  injuries,  and  the 
Jury  awarded  him  $525,  and  appellant  seeks 
a  reversal  of  the  judgment  of  the  lower  court 
for  two  reasons:  First  because  the  verdict 
was  flagrantly  against  the  evidence;  second, 
because  the  court  erred  in  instructing  the 
Jury. 

[1]  It  appears  that  Lee  had  been  working 
in  appellant's  mine  for  some  time  as  a  "gin 
hand" ;  that  on  December  1,  1910,  he,  under 
the  directions  of  his  boss.  Hollars,  commenc- 
ed to  drive  a  mule  hitched  to  cars  along  the 
entry  of  the  mine ;  that  he  had  never  before 
been  engaged  at  that  character  of  work,  and 
be  so  informed  Hollars  before  he  began ;  and 
that  he  had  been  so  engaged  only  four  or 
five  days  before  he  was  injured.  The  testi- 
mony for  the  boy  shows  that  be  was  direct- 
ed to,  and  did,  hitch  the  mule  to  the  cars 
which  were  near  the  entry  of  the  mine,  and 
which  were  loaded  with  timber  to  be  used 
in  the  mine;  that  be  took  his  seat  on  the 
front  of  the  front  car  at  the  usual  place; 
that,  when  he  had  driven  the  mule  about 
300  feet  along  the  entry,  he,  by  the  aid  of  a 
lamp  on  his  cap,  discovered  one  end  of  a 
cro.ss-beam  which  was  used  to  support  the 
roof  hanging  down  six  or  seven  inches,  and 
be  ducked  so  as  to  pass  under  it,  but  some 
of  the  timbers  on  one  of  the  other  cars,  which 
extended  up  above  the  bed  of  the  cars, 
struck  the  hanging  cross-beam,  and  gave  the 
cars  such  a  jerk  as  to  cause  the  wheels  of 
the  front  car  to  leave  the  track,  resulting  in 
the  injury  to  Lee  before  stated  and  also  in 
an  injury  to  his  leg.  The  petition  alleged 
that  appellant  was  negligent  in  placing  Lee 
to  work  in  an  entry  where  such  defective 
and  dangerous  conditions  prevailed,  that  Lee 
was  Ignorant  of  the  danger  himself,  and  that 
api)ellant  knew  or  could  have  known  of  it 
by  the  exercise  of  ordinary  diligence.  It 
was  also  alleged  that  the  entry  through 
which  Lee  was  driving  was  too  narrow ;  that 
it  was  only  about  six  feet  wide,  when,  to  be 
safe,  it  should  have  been  nine  or  more  feet 
wide ;  that  as  the  entry  was  so  narrow,  the 
posts  which  supported  the  cross-beams  used 
to  hold  the  roof  had  to  be  placed  dangerous- 
ly near  the  car  track ;  that  the  posts  were 
only  from  four  to  six  inches  from  the  track 
when  they  should  not  have  been  closer  than 


fourteen  inches.  And  it  was  alleged  that 
Lee  was  unaware  of  the  dangers  incident  to 
the  use  of  such  an  entry,  and  that  appellant 
knew  it  By  its  answer  appellant  made  a 
specific  denial  of  the  petition,  and  alleged 
contributory  negligence  in  general  terms,  but 
did  not  mention  any  particular  act  of  Lee 
constituting  such  negligence. 

Appellee  and  his  witnesses  sustained  the 
allegations  of  the  petition.  Appellant  intro- 
duced its  boss.  Hollars,  and  lie  testified  that 
he  saw  the  condition  of  the  cars  soon  after 
the  wreck  and  injury  to  Lee.  He  stated 
that  he  saw  the  cross-beam  down;  that  it 
was  not  caused  to  fall  as  stated  by  appellee, 
but  was  knocKed  down  by  one  of  the  timbers 
which  was  projecting  from  the  bed  of  one 
of  the  cars  some  inches,  and  this,  in  the 
Judgment  of  the  witness,  was  the  cause  of 
Lee's  Injury.  This  witness  also  testified  that 
Lee  could  have  saved  himself  from  injury 
by  spragglng  the  wheels  of  the  car  which  he 
failed  to  do.  He  says  that  it  was  Lee's  du- 
ty to  load  the  cars,  and  that  be  was  present 
atid  saw  him  load  the  cars  upon  this  occa- 
sion. Lee  testified  that  he  did  not  load  the 
cars;  that  they  were  loaded  and  ready  to 
be  carried  into  the  mine  when  be  was  di- 
rected by  Hollars  to  hitch  onto  them;  that 
they  were  properly  loaded ;  that  none  of  the 
timbers  were  projecting  frpm  the  cars ;  and 
that  If  any  were  found  in  that  condition  aft- 
er his  injury,  it  was  caused  by  the  shake- 
up  in  the  wreck.  There  was  also  testimony 
by  another  witness  who  was  a  laborer  in  the 
mine,  to  the  effect  that  this  cross-beam  was 
hanging  the  evening  before  the  accident  and 
that  he  had  noticed  it  several  times  during 
several  days  previous  thereto. 

[2]  The  court  instructed  the  Jury  upon  ap- 
pellee's theory  of  the  case  as  stated  in  his 
petition,  and  there  is  no  criticism  of  this  in- 
struction. The  pleading  and  testimony  in- 
troduced upon  the  trial  authorized  it  The 
court  gave,  on  behalf  of  appellant  an  in- 
struction on  contributory  negligence  almost 
in  the  language  of  its  pleading.  Appellant 
asked  an  instruction  to  the  effect  that  if 
the  Jury  believed  Lee  loaded  the  car  and  l^t 
one  end  of  a  piece  of  the  timber  projecting, 
and  it  struck  one  of  the  posts  and  caused  the 
wreck  of  the  cars  and  his  injury,  then  they 
should  find  for  appellant  The  court  refused 
to  give  this  Instruction,  and  this  is  the  main 
alleged  error  which  appellant  urges  for  a 
reversal  of  the  case,  and,  in»  support  of  this 
contention,  it  cites  the  case  of  L.  &  N.  R. 
R.  Co.  V.  King's  Adm'r,  131  Ky.  347,  115  S. 
W.  196.  In  that  case  such  an  instruction 
was  authorized  for  the  reason  "that  It  group- 
ed all  the  facts  constituting  the  defendant's 
defense  of  contributory  negligence."  A  de- 
fense should  be  made  in  the  pleading  and 
testimony.  There  was  no  allegation  In  the 
answer  that  authorized  the  court  In  tbe  trial 
of  the  case  at  bar  to  give  such  an  instruction. 
The  instruction  in  behalf  of  appellee  was 
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based  upon  his  petition  In  which  he  bad 
made  gpecific  allegations,  bnt  uo  such  allega- 
tions were  contained  In  the  answer  upon 
which  to  base  an  instruction  in  behalf  of 
appellant. 

[3]  The  distinction  Is:  Before  a  party 
can  have  an  Instniction  presenting  special 
facts  showing  contributory  negligence,  such 
facts  must  be  pleaded,  if  they  are  shown  to 
have  occurred  either  before  or  after  the  in- 
Jury  ;  but,  on  the  other  hand,  if  the  alleged 
contributory  negligent  acts  occurred  at  the 
time  of  the  injury,  it  is  proper  to  base  an 
Instruction  on  them,  although  they  are  not 
pleaded.  If  the  court  had  singled  out  the 
fact  of  the  improper  loading  of  the  cars  and 
based  an  instruction  upon  it,  the  instruction 
would  have  been  erroneous,  for  the  reason 
that  the  testimony  of  appellant  tended  to 
show  contributory  negligence  on  the  part  of 
Lee,  other  than  the  Improper  loading  of  the 
cars;  for  instance,  his  failure  to  sprag  the 
cars.  As  to  this  matter,  however,  Lee  says 
he  did  not  sprag  the  cars  nor  attempt  to  do 
so,  as  Hollars  had  told  him  not  to,  and,  as 
the  entry  was  so  narrow  and  the  post  so 
close  to  the  track  upon  which  bis  cars  trav- 
eled. It  would  have  been  dangerous  for  blm 
to  do  so. 

From  what  we  have  already  said  it  ap- 
pears that  the  lower  court  did  not  err  In  fail- 
ing to  give  a  peremptory  instruction  in  be- 
half of  appellant,  and  that  the  verdict  of 
the  Jury  is  not  flagrantly  against  the  evi- 
dence. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


HOUGH  &  SPRADtlN  CO.  ▼.  CLABK. 
(Court  of  Appeals  of  Kentucky.    Dec.  6, 1912.) 

1.  Master  and  Servant  (8  118*)— Master's 
Liability— Defrcts  in  Poles  and  Meth- 
ods OF  Work — Dangerous  Substances. 

Where  a  wooden  rod  or  pole  was  the  safe 
and  approved  meaoB  of  loading  dynamite  into  a 
drilled  bole,  and  an  overseer,  on  coming  to 
holes  so  deep  that  there  was  no  pole  long 
enough  to  load  them,  directed  a  blasting  man  to 
use  an  iron  pipe,  with  the  assurance  that  it 
viOB  safe,  but  which,  because  of  its  greater 
weight  and  rougher  surface  end,  might  and  did 
discharge  the  dynamite,  injuring  the  blasting 
man,  the  master  was  negligent  in  not  furnish- 
ing a  reasonably  safe  appliance  for  the  work, 
whether  or  not  the  overseer  knew  the  danger 
in  using  the  iron  pipe;  since  a  master  cannot, 
in  the  use  of  dynamite,  direct  an  inherently 
dangerous  method  of  handling  it,  and  escape 
liability  by  ehowing  that  he  did  not  know  it 
was  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1"7,  202,  209;  Dec.  Dig. 
{  118.»] 

2.  Master  and  Servant  (J  289*)— Contrib- 
utory Neolioence— Acting  on  Assurance 
of  Safety —  Dangerous  StmsTANCEs. 

Where  a  wooden  rod  or  pole  was  the  safe 
and  approved  method  of  loadmg  dynamite  into 
drilled  holes,  and,  on  coming  to  holes  so  deep 
that  there  was  no  pole  of  sufficient  length  to 


be  had,  a  blasting  man  on  the  order  of  his- 
overseer,  and  upon  his  assurance  of  safety, 
used  an  iron  rod,  causing  a  premature  explo- 
sion and  resulting  injury,  the  question  of  his 
contributory  negligence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SI  1089,  1090,  1092-1132; 
Dec.  Dig.  i  289.»I 

3.  Master  and  Servant  ({  236*)— Contrib- 
utory Neouoence— Obedience  to  Order — 
Assurance  by  Master. 

A  servant,  though  assured  by  an  overseer 
that  an  iron  pipe  was  a  safe  tool  or  appliance 
in  loading  dynamite  into  drilled  boles,  was  guilty 
of  contributory  negligence  if  It  was  so  obvious- 
ly unsafe  that  an  ordinarily  prudent  person  of 
the  servant's  experience  would  not  have  used  it. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  681,  723-742;  Dec  Dig. 
§  236.*] 

4.  Mactieb  and  Servant  ({  296*)— Action 
FOR  Injuries  —  Instructions  —  Contribu- 
tory Negligence. 

In  a  servant's  action  for  injuries  from  a 
premature  explosion  of  dynamite  while  he  was 
loading  it  into  drilled  holes  by  means  of  an 
iron  pipe,  under  the  master's  order  and  assur- 
ance of  safety,  where  his  experience  of  several 
years  in  the  use  of  dynamite  in  blasting  was  in 
evidence,  an  Instruction  directing  the  jury  to 
consider  ordinary  prudence  in  the  U^ht  of  the 
circumstances  attendant  upon  the  doing  of  the 
work  fairly  presented  the  defendant's  theory  of 
contributory  negligence,  notwithstanding  encb 
assurance  of  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  1180-1194;  Dec.  Dig.  i 
296.*] 

Appeal  from  Circuit  Court,  Pendleton 
County. 

Action  by  Joseph  C.  Clark  against  the 
Hough  &  Spradlin  Company.  Judgment  for 
plaintur,  and  defendant  api)eal8.    Affirmed. 

S.  D.  Bouse  and  D.  Collins  Lee,  both  of 
Covington,  for  appellant.  Applegate  & 
Clarke,  of  Falmouth,  for  appellee. 


LASSINO,  J.  [1,2]  Appellee,  Qark,  was 
engaged  as  blasting  man  by  the  appellant 
railroad  construction  company.  Part  of  bis 
duty  was  to  load  the  drilled  holes  with  dy- 
namite. For  this  purpose  the  accustomed 
and  approved  instrument  was  a  wooden  rod 
or  pole  used  as  a  pusher  to  force  the  dyna- 
mite down  into  the  holes.  Coming  to  a  cut 
demanding  deeper  holes,  appellee  found  that 
no  pole  he  had  was  long  enough  to  load  them. 
The  overseer,  according  to  Clark's  testimony, 
directed  blm  to  use  an  iron  pipe  for  the 
work,  assuring  him  that  it  was  safe.  Clark 
did  so.  While  it  was  being  used  in  loading 
a  bole  into  .which  some  85  sticks  of  dyna- 
mite had  been  placed,  a  premature  explo- 
sion occurred,  badly  injuring  Clark.  He 
sued  and  recovered  judgment  for  |2,000, 
predicating  his  case  upon  the  unsafe  tool 
supplied  him.     The  company  appeals. 

The  defendant  was  not  entitled  to  a  per- 
emptory instruction.  The  evidence  shows 
that  a  wooden  pole  was  safe,  and  that  an 
Iron  one,  both  because  of  its  greater  weight. 


•For  other  casei  see  ume  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am  Dig.  Key-No.  Series  A  Sep'r  Indexes 
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and  because  Its  roagher  surface  and  end 
might  by  abrasion  discbarge  some  portion 
of  the  crumbled  dynamite  In  the  hole,  was 
not  safe;  that,  notwithstanding  this  fact, 
Clark  was  directed  by  his  boss  to  use  it,  with 
an  assurance  that  It  was  safe.  The  boss 
does  not  undertake  to  deny  the  conversation. 
The  master  in  supplying  this  iron  tool  did 
not  furnish  his  servant  a  reasonably  safe 
appliance  for  the  work  in  band.  Clark  says 
that  he  did  not  know  the  danger  in  the 
use  of  the  iron  rod.  It  Is  true  that  be  bad 
some  question  as  to  the  safety  of  it,  but  he 
obeyed  his  employer,  and  accepted  bis  Judg- 
ment Whether  in  doing  so  he  was  gnilty  of 
contributory  negligence  was  for  the  jury. 
Pnllman  Company  y.  Geller,  128  Ky.  72,  107 
S.  W.  271,  32  Ky.  Law  Rep.  884,  129  Am.  St 
Rep.  295.  Whether  Newman,  the  boss,  knew 
as  a  matter  of  fact  the  danger  in  using  the 
Iron  rod.  Is  immaterial.  A  master  cannot,  in 
the  use  of  dynamite,  direct  an  inherently 
dangerous  method  of  handling  the  dangerous 
agency,  and  then  escape  liability  for  result- 
ing injury  by  saying  that  he  did  not  know 
the  method  was  dangerous.  This  is  not  a 
case  of  a  confessedly  dangerous  Implement 
luiown  to  the  servant,  and  used  by  him  up- 
on the  master's  promise  to  repair,  as  in 
Burch  v.  I.oui8TiUe  Car  Wheel  Co.,  146  Ky. 
275,  142  S.  W.  414,  relied  on  by  appellant, 
necessitating  a  special  pleading  of  the  fact 
as  held  in  that  case.  On  the  contrary,  this 
case  turns  on  the  primary  failure  of  the 
master  to  furnish  a  safe  tool,  which  is  fully 
pleaded  in  the  petition. 

[3,4]  The  court  told  the  Jury  that  not- 
withstanding the  master's  assurance,  if  the 
tool  was  so  obviously  unsafe  that  a  person 
of  ordinary  prudence  would  not,  under  the 
circumstances,  use  it  the  finding  should  be 
for  the  defendant  company.  Appellant  com- 
plains that  ordinary  prudence,  within  the 
facts  appearing  here,  should  have  been  de- 
fined explicitly  as  that  which  ordinarily 
would  be  used  by  one  of  Clark's  experience 
in  the  use  of  dynamite;  i.  e.,  that  the  jury 
shonld  Imve  been  told  tliat  notwithstanding 
the  master's  assurance  of  safety,  if  the  tool 
was  so  obviouBly  unsafe  that  an  ordinarily 
prudent  person  of  Clark's  experience  would 
not  Iiave  used  It,  they  should  find  for  the  de- 
fendant The  argument  is  sound;  but  in 
our  judgment  the  instruction  given  fairly 
presented  this  idea  to  the  jury.  A  part  of 
the  circumstances  surrounding  Clark  proven 
upon  the  trial  was  his  experience  of  several 
years  in  the  use  of  dynamite  in  blasting. 
The  Instruction  given  directed  the  jury  to 
consider  ordinary  prudence  in  the  light  of 
tbe  circumstances  attendant  upon  the  doing 
of  this  work.  While  it  might  well  have 
been  somewhat  more  explicit  it  fairly  and 
satisfactorily  presented  the  theory  for  which 
appellant  contends. 

Judgment  affirmed. 


WOOD  ▼.  CUMBERLAND  TELEPHONE  & 
TELEGRAPH  CO. 

(Court  of  Appeals  of  Kentucky.    Dec  6,  1912.) 

1.  Teleobafhs  and  Telephones  (|  15*)— 
—Maintenance  of  Lines— Negulobnck— 
— Proximate  Caubb. 

Though  a  telephone  company  was  negligent 
in  insulating  its  wires,  it  is  not  liable  for  a  fire 
caused  by  liKhtniiig  which  was  carried  into  a 
building  on  the  wire,  unless  but  (or  its  negli- 
gence the  building  would  not  have  burned. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  9;    Dec.  Dig.  | 

2.  Teleobafhs  and  Telephones  (S  20*) — In- 
sulation OF  WiBEB— Actions  fob  Injuries. 

In  an  action  to  recover  damages  for  a  fire 
alleged  to  have  been  caused  by  the  negligent  fail- 
ure of  a  telephone  company  to  insulate  its  wires 
which  entered  a  building,  evidence  held  insuf- 
ficient to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  13 ;   Dec.  Dig.  | 

3.  Telbobaphs  and  Telephones  (§  20*) — De- 
fective Insulation— Negligence. 

In  an  action  to  recover  damages  for  a  fire 
alleged  to  have  been  caused  by  a  telephone  com- 
pany's negligence  in  failing  to  insulate  its  wires 
which  entered  a  building,  the  plaintiff  has  the 
burden  of  showing  that  the  fire  was  caused  by 
the  company's  negligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  13;  Dec.  Dig.  § 
20.*] 

4.  Neolioence  (I  136*)  —  Actions — Submis- 
sion OF  Question  to  Juby. 

In  a  negligence  action  where  the  evidence  is 
equally  consistent  with  the  existence  or  nonex- 
istence of  negligence,  the  case  shonld  not  be 
submitted  to  the  jury ;  the  party  affirming  neg- 
ligence having  failed  to  prove  it 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  U  277-353 ;   Dec.  Dig.  $  136.*] 

Appeal  from  Circuit  Court  Mulilenberg 
County. 

AcUon  by  P.  S.  Wood  against  the  Cum- 
l)erland  Telephone  &  Telegraph  Company. 
From  a  judgment  for  defendant,  plaintiff 
appeals.     Aflirmed. 

Flexner  &  Gordon,  of  Louisville,  and  Wil- 
lis &  Meredith,  of  Greenville,  for  appellant 
Newton  Belcher  and  Belcher  &  Sparks,  all 
of  Greenville,  and  Clarence  Finn,  of  Owens- 
boro,  for  appellee. 

SETTLE,  J.  On  the  trial  of  this  case 
in  the  court  below,  a  verdict  was  rendered 
for  appellee  in  obedience  to  a  i>eremptory 
instruction  given  by  the  court  at  the  con- 
clusion of  the  appellant's  evidence.  So  the 
only  question  arising  on  this  appeal  is 
whether  or  not  the  evidence  Introduced  in 
behalf  of  the  appellant  was  suUlclent  to 
take  the  case  to  the  Jury.  The  action  was 
brought  by  appellant  to  recover  of  appellee 
damages  for  the  burning  of  his  storehouse 
and  goods,  situated  at  Belton,  a  village  in 
Muhlenberg  county;  it  being  alleged  in  the 
petition  that  the  destruction  of  the  property 
was  caused  by  the  negligence  of  appellee  in 
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failing  to  properly  Insulate  Its  wires  con- 
nected with  and  used  in  operating  a  desk 
telephone  within  the  building  and  in  failing 
to  provide  the  telephone  or  wires  with  a 
lightning  arrester;  furthermore  that  the 
striking  of  the  telephone  wires  by  lightning, 
somewhere  in  the  vicinity  of  the  building, 
produced  and  carried  into  it  an  electric  cur- 
rent of  unusual  force  which  started  the  Are, 
either  by  coming  In  contact  with  the  goods 
stored  therein,  or  overheating  the  wires 
within  the  building. 

The  building  was  in  size  70  feet  by  100 
feet,  constructed  of  brick  with  a  roof  of  tin. 
Its  interior  was  divided  into  three  apart- 
ments connected  by  arched  openings  In  the 
partition  walls,  and  the  buildings,  as  a 
whole,  occupied  as  a  general  or  department 
store.  There  was  a  single  room  built  over 
the  southwest  corner  of  the  store-  building, 
which  appellant  occupied  as  a  sleeping 
room,  and  from  this  room  a  stairway  led 
down  Into  the  store  below.  The  telephone 
wires  entered  the  main  building  at  its  north 
or  rear  end  through  the  upper  pert  of  a 
window  to  the  left  of  the  door,  and  within 
the  building  extended  along  one  of  the  par- 
tition walls,  back  of  pine  shelving,  connect- 
ing with  the  telephone  near  a  desk  In  the 
interior  of  the  building. 

The  fire  occurred  about  1  o'clock  in  the 
morning,  and  was  flrst  discovered  by  appel- 
lant, who  was  awakened  from  sleep  by  the 
smoke  which  entered  the  bedroom  over  the 
store.  He  made  his  escape  from  the  build- 
ing by  descending  from  its  roof  to  that  of 
a  coal-house  adjoining,  thence  to  the  ground. 
It  Is  manifest  from  the  bill  of  evidence 
appearing  in  the  record  that  the  telephone 
wires  were  uninsulated  where  they  entered 
the  building,  and  that  they  were  neither 
there,  nor  elsewhere,  provided  with  a  light- 
ning arrester;  indeed  this  is  admitted  by 
appellee.  The  evidence  shows  that  porce- 
lain tubes  should  be  used  for  insulating 
such  wires  where  the  building  Is  entered  by 
them,  and  that  the  safety  of  persons  operat- 
ing telephones  requires  the  use  of  lightning 
arresters  for  groandlng  the  electric  currents 
during  the  prevalence  of  electrical  or  thun- 
der storms. 

[1]  If  It  could  be  said  that  appellant's 
right  to  recover  damages,  as  ciaimea,  ae- 
pended  wholly  upon  whether  appellee's  fail- 
ure to  insulate  Its  telephone  wires  and  pro- 
vide a  lightning  arrester  was  negligence,  the 
peremptory  instruction  should  not  have  been 
given.  But,  as  it  was  incumbent  on  him  to 
further  show  that  such  negligence  was  the 
proximate  cause  of  the  burning  of  his  store- 
house and  goods,  it  remains  to  be  determin- 
ed whether  the  evidence  introduced  in  bis 
behalf  conduced  to  prove  that  the  telephone 
wires  were  struck  by  lightning  outside  the 
building,  thereby  creating  upon  them  an  ad- 
ditional electric  current  of  unusual  force 
which,  because  of  the  nepillgent  failure  of 
ippellee  to  properly  insulate  the  wires  or 


provide  a  lightning  arrester,  they  conducted 
Into  the  building  and  caused  the  lira 

As  said  In  City  of  Louisville  v.  Bridwell, 
150  Ky.  589,  150  S.  W.  672,  with  respect  to 
an  accident  resulting  in  an  injury  to  the 
person  of  the  plaintiff:  "It  seems  to  be 
well  settled  in  law  that,  if  the  injury  la  the 
result  of  concurring  causes,  for  one  of  which 
only  the  defendant  is  responsible,  he  must 
answer;  or,  where  the  Injury  is  the  com- 
bined result  of  negligence  and  accident,  the 
negligent  party  must  answer  unless  the  in- 
Jury  would  have  happened  If  it  had  not  been 
negligent"  1  Thompson,  |  68;  City  of  Lou- 
isville V.  Hart's  Adm'r,  143  Ky.  171,  136  S. 
W.  212,  35  L.  B.  A.  (N.  S.)  207;  Whltman- 
McNamara  Tobacco  Co.  v.  Warren,  66  S.  W. 
609,  23  Ky.  Law  Rep.  2120;  City  of  Louis- 
ville V.  Johnson,  69  8.  W.  803,  24  B^y.  Law 
Rep.  685;  29  Cyc.  498. 

12-4]  Much  of  appellant's  evidence  con- 
duced to  prove  that,  as  late  as  9  o'clock  on 
the  night  of  the  fire,  the  atmosphere  was 
apparently  charged  with  electricity,  which 
manifested  itself  In  frequent  flashes  of  what 
is  known  as  sheet  lightning  In  various  parts 
of  the  horizon.  The  evidence,  however,  falls 
short  of  showing  that  the  electrical  dis- 
turbances referred  to  could  have  Imparted 
to  the  telephone  wires  an  electric  current  of 
sufficient  strength  to  have  overheated  them 
within  the  building  or  cause  them  to  trans- 
mit the  current  into  and  ignite  the  building 
or  its  contents;  indeed,  no  witness  saw  any 
display  of  electricity  upon  or  about  the 
wires,  and  appellant,  who  was  in  the  store 
that  night  and  did  not  retire  until  after 
9  o'clock,  gave  no  testimony  that  his  tele- 
phone was  affected  in  any  way  by  the  dis- 
play of  electricity  on  the  outside. 

It  is  true  that  appellant  testified  that  some 
time  during  the  night,  and  before  the  fire, 
he  was  awakened  by  a  "loud  clap  of  thun- 
der" and  vivid  flash  of  lightning;  and  the 
witness  Latham,  whose  residence  Is  a  half 
mile  distant  from  Belton,  testified  that,  while 
standing  in  his  door,  he  heard  a  loud  "clnp 
of  thunder"  and  saw  a  great  flash  of  light- 
ning apparently  in  the  direction  of  Belton. 
He  was  unwilling  to  say  whether  this  was 
25  minutes  after  12  or  25  minutes  before  1 
o'clock,  although  he  at  the  time  looked  at 
his  watch,  but  was  confident  that  it  was 
one  or  the  other.  It  is  insisted  for  appel- 
lant that  the  above  evidence,  together  with 
the  fact  that  the  fire  was  discovered  about 
1  o'clock,  was  sufficient  to  make  it  reason- 
ably certain  that  the  telephone  wires  were 
struck  by  Ughtning,  which  imparted  to  them 
a  current  of  electricity  so  powerful  as  to 
cause  them,  in  the  absence  of  proper  insu- 
lation, to  pass  it  into  the  store  and  ignite  it. 
We  are  unable  to  accept  this  conclusion.  If 
the  telephone  pole  from  which  wires  run  in- 
to the  building,  and  which  stood  within  50 
feet  of  it,  had  shown  any  marks  of  a  light- 
ning stroke,  or  other  poles  in  the  vicinity 
had  shown  such  marks,  or  anything  in  th« 
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appeannce  of  the  wires  bad  indicated  snch 
an  electrical  yisltatlon,  it  would  bare  given 
sai^ort  to  appellant's  theory  as  to  the  origin 
of  the  fire;  but,  without  such  support,  the 
tbeory  rests  wholly  upon  conjecture. 

According  to  tbe  testimony  of  appellant, 
the  first  dlscoyery  of  the  fire  was  made 
by  him.  When  first  seen  by  blm,  tbe  flames 
were  coming  out  from  the  cornice  and  im- 
mediately under  the  eaves  of  the  building  In 
nnmerous  places,  and  tbe  tin  roof  was  rising 
and  falling  from  the  heated  air  benfeath. 
Moreover,  after  he  got  to  the  door  at  the 
front  of  the  building,  where  he  could  see 
the  entire  Inside,  Including  the  central  part 
where  the  telephone  was  kept,  be  could  see 
DO  light  of  any  kind.  From  these  facts  it 
might  well  be  argued  that  the  fire  began  In 
tbe  eelllng  and  worked  its  way  downward 
to  the  contents  of  the  store,  and  that  if  the 
lightning,  which  accompanied  tbe  thunder 
beard  by  appellant  and  Latham,  did  any  ex- 
ecntion  at  all.  It  stmCk  the  store  building 
Instead  of  the  telephone  lines,  and  thereby 
ignited  and  destroyed  it 

In  considering  the  evidence,  we  have  not 
overlooked  tbe  fact  that  the  top  of  tbe  win- 
dow, where  the  telephone  wires  entered  the 
boildlng,  was  one  of  the  places,  and  perhaps 
the  first  place,  through  which  the  flames 
were  seen  by  tbe  witness  Tipton  to  proceed ; 
but  It  should  be  borne  in  mind  tliat  this  win- 
dow, according  to  the  evidence,  was  the  only 
one  of  the  building  lowered  at  the  top,  and 
it  had  been  kept  so  from  tbe  time  the  tele- 
phone wires  were  run  into  tbe  building. 
Being  tbe  only  opening  to  tbe  burning  build- 
ing, it  afforded  tbe  only  outlet  for  the  es- 
cape of  tbe  heat  and  flames,  and  both  would 
naturally  follow  the  draft  it  produced.  We 
do  not  mean  to  express  the  opinion  that  the 
fire  resulted  from  the  lightning  striking  tbe 
building,  but  only  to  say  that  the  e\idence 
furnishes  as  much  proof  of  its  having  occur- 
red in  that  way  as  that  it  was  caused  by 
the  transmission  of  an  electric  current  into 
the  building  over  the  telephone  wires,  which 
bad  been  Imparted  to  them  by  lightning. 
Neither  theory  is  supported  by  any  satisfac- 
tory evidence,  therefore  neither  is  tenable. 

So  many  fires  are  of  mysterious  origin 
tbat  It  may  safely  be  said  balf  of  them  can- 
not be  accounted  for.  What  may  have  caus- 
ed tbe  burning  of  appellant's  storehouse  can- 
not be  reasonably  ascertained  from  the  evi- 
dence upon  which  he  relies  in  this  case.  It 
is  simply  another  mysterious  fire  originating 
from  an  nnknown  and  unexplained  cause; 
and  It  will  not  meet  the  ends  of  Justice  to 
permit  a  Jury  to  enter  the  field  of  specula- 
tion or  conjecture  In  order  to  arrive  at  a 
verdict  which  is  to  determine  the  legal  rights 
of  litigants.  Appellee  is  not  required  to  ac- 
count for  tbe  fire.  On  tbe  contrary,  tbe 
burden  is  upon  the  appellant  to  show  that 
it  is  tat  some  way  chargeable  to  Its  negli- 


gence, and  this  he  has  failed  to  do.  The  case 
comes  clearly  within  the  rule  announced  in 
Louisville  Gas  Co.  v.  Kaufman  &  -Straus,  105 
Ky.  131,  48  S.  W.  434,  20  Ky.  Law  Rep.  1069; 
Hughes  V.  Railroad  Co.,  91  Ky.  520,  16  S.  W. 
275,  13  Ky.  Law  Rep.  72 ;  Wintuska's  Adm'r 
v.  L.  &  N.  R.  R.  Co.,  20  S.  W.  819,  14  Ky. 
Law  Rep.  679;  and  numerous  other  cases, 
including  the  very  recent  case  of  McDon- 
ald's Adm'r  V.  Louisville  Car  Wheel  &  R.  S. 
Co.,  149  Ky.  801,  149  S.  W.  1142.  In  Louis- 
ville Gas  Co.  V.  Kaufman  &  Straus,  supra, 
the  rule  in  question  is  thus  stated:  "When 
the  question  is  one  of  negligence  or  no  neg- 
ligence, it  is  well-settled  law  that,  where 
the  evidence  is  equally  consistent  with  ei- 
ther view — ^tbe  existence  or  nonexistence  of 
negligence — tbe  court  should  not  submit  the 
case  to  tbe  Jury,  for  the  party  affirming  tbe 
negligence  has  failed  to  prove  it." 
Wherefore  the  Judgment  is  affirmed. 


HATTERICH  v.  BRUCE. 
(Court  of  Appeals  of  Kentucky.    Dec.  4,  1012.) 

1.  Pabtition  (I  12*)— Joint  Estates  of  In- 
fants— DowEB   Rights— "Vested   Estatk." 

Where  infants  jointly  own  land,  subject  to 
the  unassigned  dower  of  their  mother  in  a 
third  of  it,  and  all  live  on  it,  there  is  a  "vest- 
ed estate"  therein,  jointly  owned  and  in  pos- 
session, within  Civ.  Code  Prac.  §  490,  subsec.  ■ 

2,  authorizing  such  an  estate  to  be  sold  in 
an  action  by  either  owner,  though  one  be  an 
infant,  if  the  property  be  indivisible,  so  that 
tbe  sale  is  properly  allowed  if  the  action  is 
brought  by  the  guardian  of  the  infants,  the 
widow  consenting  to  take  the  present  value  of 
her  dower,  though  she  join  as  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  ||  38-51;    Dee.   Dig.  §  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  7302-7303.] 

2.   GUABDIAN    AND    WaRD     (§   92*)— SALE   FOB 

Partition — Bond  of  Gitabdian. 

The  bond  required  by  Civ.  Code  Prac.  | 
493,  to  be  executed  to  infants  by  their  guard- 
ian  before  a  sale  is  ordered,  need  not  be  given  in 
an  action  for  sale  for  partition  under  section  490, 
subsec.  2;  they  being  protected  by  section  497, 
providing  tbat  in  such  action  the  share  of  an 
infant  shall  not  be  paid  by  the  purchaser,  but 
shall  remain  a  lien  t>n  the  land  till  he  comes  of 
age,  or  his  guardian  execute  bond  as  required 
by  section  493. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  {{  358-362;  Dec.  Dig.  | 
92.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  Mary  Bruce,  guardian,  for  sale 
for  partition.  From  the  Judgment  overruling 
exceptions  to  the  report  of  sale,  Henry  Hat- 
tericb,  the  purchaser,  appeals.    Affirmed. 

Cason  &  Cox,  of  Cyntbiana,  for  appellant. 
Chester  M.  Jewett,  of  Cyntbiana,  for  appellee. 

SETTLE,  J.  This  is  an  appeal,  prosecut- 
ed by  the  purchaser  of  real  estate  at  a  de- 
cretal sale,  from  a  Judgment  overruling  bi» 
exceptions  to  the  report  of  sale  and  cou- 
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flrming  the  report  The  real  estate  consists 
of  a  honse  and  lot  situated  in  the  city  of 
Gynthlana.  The  price  bid  therefor  by  appel- 
lant was  $1,100,  which  exceeded  its  apprais- 
ed value  by  $300.  It  was  Jointly  owned  in 
fee  by  the  four  Infant  children  of  William 
Wallace  Brace  named  in  the  record,  subject 
to  the  dower  of  their  mother,  Rose  0.  Bruce, 
therein. 

[1]  William  Wallace  Bruce  died  intestate 
November  8,  1906,  a  resident  of  Boyle  coun- 
ty, Ky.,  survived  by  his  widow  and  four  in- 
fant children.  The  widow  was  appointed  and 
duly  qualified  as  statutory  guardian  of  the 
four  Infant  children,  and  she  in  her  own 
right,  and  as  such  guardian,  and  the  chil- 
dren in  their  own  right,  brought  suit,  under 
section  490,  Civil  Ciode,  to  obtain  a  decree 
for  the  sale  of  the  bouse  and  lot  in  Cynthiana 
and  a  division  of  the  proceeds  among  them, 
according  to  their  respective  interests.  It 
is  conceded  that  the  parties  in  interest  were 
all  properly  before  the  court,  and  that  the 
proceedings  leading  to  the  decree  and  sale 
were  in  all  respects  regular. 

Confirmation  of  the  sale  was  resisted  by 
the  purchaser,  upon  the  ground  that  the  cir- 
cuit court  was  without  Jurisdiction  to  ad- 
Judge  a  sale  of  the  property;  It  being  claim- 
ed that  the  estate  was  not  a  vested  one,  in 
possession  and  Jointly  owned,  within  the 
meaning  of  section  490,  subsec.  2,  Civil  Code. 
The  section  of  the  Code,  supra,  provides: 
"A  vested  estate  in  real  property  Jointly 
owned  by  two  or  more  persons  may  be  sold 
by  order  of  a  court  of  equity,  in  an  action 
brought  by  either  of  them,  though  the  plain- 
tiir  or  defendant  l>e  of  unsound  mind  or  an 
infant:  (1)  If  the  share  of  each  one  be 
worth  less  than  $100.00.  (2)  If  the  estate  be 
in  possession  and  the  property  cannot  be 
divided  without  materially  impairing  its  val- 
ue, or  the  value  of  the  plaintiffs  interest 
therein." 

The  depositions  appearing  in  the  record 
show,  beyond  doubt,  the  indivisibility  of  the 
property ;  that  the  honse  thereon  is  in  a  bad 
state  of  decay  and  of  little  value;  that  it 
would  require  from  $800  to  $1,000  to  repair 
the  property;  and  that  only  by  its  sale  could 
loss  to  the  Joint  owners  be  prevented. 

Since  the  death  of  William  Wallace  Bruce, 
dower  in  this  property  lias  not  been  assigned 
the  widow;  but  she  and  the  children  have 
been  all  the  while  in  possession  and  control 
thereof,  having  together  received  and  used 
the  rents  in  the  ratio  of  their  respective  in- 
terests. Aa  the  Jurisdiction  to  sell  the  lands 
of  infants  is  purely  statutory,  it  necessarily 
follows  that  in  an  action  brought  for  that 
purpose  the  statute  must  be  substantially 
pursued.  We  have  repeatedly  held  that  the 
circuit  court  is  without  Jurisdiction,  under 
section  490,  Civil  Code,  to  order  a  sale  of  in- 
divisible real  property  in  an  action  brought  by 
the  widow  against  an  infant,  who  owns  the 
property  subject  to  the  dower  right    Ful 


loiwlder  v.  Johnson,  etc.,  145  Ky.  19,  139 
S.  W.  1096;  Uederkranz  Society  v.  Beck,  71 
Ky.  (8  Bush)  597;  Lee  v.  James,  81  Ky.  446. 

It  aroears  tliat  in  FuUenwider  v.  Johnson, 
etc.,  supra,  the  parties  Interested  in  the  land 
were  the  widow  and  her  Infant  child;  the 
widow  being  the  plalntilf  and  the  infant  the 
defendant  in  the  action.  The  Infant  owned 
the  fee,  subject  to  the  widow's  dower;  that 
is,  a  life  estate  in  an  undivided  one-third  of 
the  land.  This  status,  it  is  said  in  the  opin- 
ion, did  not  constitute  a  joint  ownership  in 
the  proper  meaning  of  the  Code;  and  that 
"to  constitute  a  Joint  ownership  the  shares 
of  the  owners  must  generally  extend  to  the 
whole  estate,  and  be  such  as  that  neither  of 
the  Joint  owners  would  have  an  interest  in 
the  proceeds  set  apart  to  the  Joint  owner." 
This  conclusion  is  explained  in  the  opinion, 
after  ditTerentiating  the  case  from  that  of 
Atherton  v.  Warren,  120  Ky.  161,  85  S.  W. 
1100,  27  Ky.  Law  Rep.  632,  as  follows:  "Here 
the  whole  estate  is  owned  by  one,  subject  to 
a  life  estate  in  one-third,  and  the  life  tenant 
is  asking  that  the  property  be  sold  for  a  dis- 
tribution of  the  proceeds ;  and  in  the  pro- 
ceeds going  to  the  life  tenant  the  remainder- 
man has  an  interest,  as  upon  the  death  of  the 
life  tenant  her  share  would  go  to  him,  unless 
the  value  of  the  life  estate  could  be  paid  over 
to  the  life  tenant  In  view  of  these  facts, 
it  cannot  be  held  that  the  Joint  ownership  is 
of  such  a  character  as  to  authorize  a  sale 
of  the  property  upon  the  petition  of  the  life 
tenant" 

In  Malone  v.  Conn,  etc.,  and  Aims,  etc, 
V.  Conn,  95  Ky.  93,  23  S.  W.  677,  the  tenant 
by  the  curtesy  brought  suit  against  the  re- 
maindermen for  a  sale  of  the  land,  under 
section  490,  Code,  upon  the  ground  of  its  in- 
divisibility, but  the  sale  adjudged  by  the 
lower  court  was  held  invalid,  upon  the 
ground  that  the  possession  being  wholly 
with  the  estate  for  life  (L  e.,  the  life  ten- 
ant), there  was  no  Joint  ownership  or  pos- 
session, In  the  meaning  of  section  490,  Code ; 
therefore  its  provision  did  not  apply.  The 
doctrine  announced  in  Malone  v.  Conn  and 
Aims,  etc.,  V.  Conn,  supra,  was  applied  In 
Berry  v.  Lewis,  118  Ky.  652,  82  S.  W.  262, 
26  Ky.  Law  Rep.  530,  Id.,  118  Ky.  652,  84 
S.  W.  526,  27  Ky.  Law  Rep.  109,  Liter  v. 
Fishback,  75  S.  W.  232,  26  Ky.  Law  Rep.  260, 
and  Swearengen  v.  AblMtt  etc.,  99  Ky.  271, 
35  S.  W.  925,  18  Ky.  Law  Rep.  184,  in  none 
of  which  cases  was  there  a  Joint  ownership 
or  possession  of  the  property  sought  to  be 
sold,  in  the  meaning  of  the  statute. 

In  Atherton  v.  Warren,  120  E^y.  151,  85  S. 
W.  1100,  27  Ky.  Law  Rep.  632,  it  was  held 
that  a  sale  of  indivisible  real  estate  would 
be  permitted,  under  section  490,  Code,  where, 
as  in  that  case,  one  owned  the  fee  in  his 
share,  and  the  other  share  was  owned  by 
a  life  tenant  and  remainderman;  or,  to  l>e 
more  precise  as  to  the  interests  of  the  par- 
ties, except  as  to  one  share^  all  the  Joint 
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owners  of  tbe  property  were  vested  wltb 
the  fee.  In  the  one  share  referred  to  tbe 
remainder  was  owned  by  infants,  and  the 
life  estate  by  their  father. 

In  Wormald's  Guardian,  etc.,  ▼.  Heinze, 
00  S.  W.  1064,  28  Ky.  Law  Bep.  1022,  the 
judgment  of  the  circuit  court  refusing  a 
sale  of  tbe  real  estate  involved,  under  sec- 
tion 480,  Code,  was  reversed.  Suit  was 
brought  by  tbe  infant  and  her  guardian  to 
obtain  tbe  decree.  Tbe  property  was  Joint- 
ly owned  by  tbe  Infant  and  her  aunt,  one 
moiety  each;  but  tbe  father  of  the  infant 
owned  a  dower  right  in  her  undivided  half, 
the  value  of  which  he  was  willing  to  take 
In  money.  The  father  and  aunt  were  made 
defendants.  In  tbe  opinion  Atherton  v. 
Warren,  supra,  was  relied  on  as  an  author- 
ity In  point,  and  the  doctrine  therein  an- 
nounced held  to  entitle  the  infant  to  the 
sale  of  the  property  as  prayed. 

In  our  opinion,  the  case  at  bar  comes 
within  tbe  rule  declared  in  Atherton  v.  War- 
ren, and  Wormald's  Guardian  v.  Heinze. 
The  iXMsesslon  of  tbe  property  is  jointly 
held  by  the  Infants  and  their  mother,  though 
the  latter  is  but  the  tenant  for  life  in  an 
undivided  third  In  value  of  the  whole;  and 
tbe  property  cannot  be  divided  without  ma- 
terially Impairing  its  value  and  that  of  tbe 
several  owners  therein.  Moreover,  the  wid- 
ow asks,  and  will  be  permitted  to  take  ab- 
solutely, the  value  of  her  dower  in  money, 
payable  out  of  the  proceeds  of  tbe  property ; 
the  amount  to  be  fixed  by  judgment  of  the 
court,  according  to  her  life  expectancy  as  es- 
timated by  the  insurance  life  tables. 

As  before  remarked,  the  cases  in  which 
apparently  similar  sales  of  the  property 
were  refused  were  actions  brought  alone  by 
the  widow  as  life  tenant,  or  a  tenant  by  the 
curtesy  of  the  entire  property  sought  to  be 
sold.  Whereas  here  the  action  was  brougbt 
by  the  Infants  and  their  guardian,  as  well  as 
by  the  life  tenant  This  case,  because  of  its 
dissimilarity,  is  not  to  be  controlled  by  the 
opinion  in  Fullenwlder  v.  Johnson,  supra; 
for  in  that  case,  although  the  whole  estate 
was  owned  by  one,  subject  to  the  life  estate 
of  tbe  widow  in  one-third,  the  sale  of  the 
property  was  asked  at  the  suit  of  the  widow 
alone,  and  tbe  remainderman,  in  case  of  a 
sale  of  the  property,  would  have  had  an 
Interest  in  the  life  tenant's  share  of  tbe  pro- 
ceeds, as  upon  her  death  it  would  go  to  him. 
Here  the  Infants  can  have  no  Interest  tn 
the  widow's  share  of  the  proceeds  of  the 
property,  as  she  will  be  paid  the  present 
value  of  her  life  estate  therein.  So,  In 
view  of  this  fact,  and  the  further  fact  that 
tbe  sale  is  asked  by  the  Infant  owners  and 
their  guardian,  the  joint  ownership  is  of 
Bucb  duiracter  as  to  authorize  a  sale  of  the 
property  upon  their  petition;  and,  as  tbe 
widow,  by  joining  as  a  plaintiff  la  the  peti- 
tion, la  but  voluntarily  uniting  wltb  tbe  in- 
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fants  to  accomplish  what  she  would  have 
consented  to  if  made  a  defendant  to  the  ac- 
tion, tbe  rli^t  of  the  parties  to  the  sale  of 
the  property  cannot  be  affected  by  tbe  fact 
of  her  being  a  plaintiff. 

It  seems  to  have  been  the  policy  of  this 
court  to  withhold  its  approval  of  sales  of 
real  property,  under  section  490,  Civil  Code, 
when  made  at  tbe  suit  of  life  tenants  own- 
ing unasslgned  dower  therein,  or  life  ten- 
ants by  the  curtesy,  but  not  to  prevent  such 
sales  when  asked  by  joint  owners  or  tenants 
In  possession,  interested  as  are  the  infants 
in  this  case. 

Not  only  Is  tbe  proposition  last  stated  sup- 
ported by  Atherton  v.  Warren  and  Wor- 
mald's Guardian,  etd,  v.  Heinze,  supra,  but 
it  is  likewise  supported  by  Jenkins  v.  Mc- 
Vaw,  145  Ky.  205,  140  S.  W.  150,  wherein  it 
was  held  that  a  court  of  equity  has  Jurisdic- 
tion, under  section  490,  subsec.  2,  Civil  Code, 
and  at  tbe  suit  of  infants  by  their  statutory 
guardian,  to  seU  real  estate  owned  by  them, 
and  in  which  they  also  had  a  right  of  home- 
stead, under  section  1707,  Kentucky  Stat- 
utes. The  widow  of  the  decedent  and 
mother  of  tbe  infants,  who  owned  a  dower 
Interest  In  the  land,  and  was  equally  enti- 
tled with  the  infants  to  a  homestead,  was  a 
plaintiff  in  the  action. 

In  view  of  the  construction  given  the  pro- 
visions of  section  490,  subsec.  2,  Civil  Code, 
by  tbe  three  authorities  last  mentioned,  we 
think  the  circuit  court  bad  jurisdiction  to 
adjudge  a  sale  of  tbe  property  purchased 
by  the  appellant 

[2]  The  validity  of  the  sale  was  not  af- 
fected by  the  failure  of  the  guardian  to  ex- 
ecute the  bond  required  by  section  493,  Civil 
Code,  before  the  sale  was  ordered.  In  a 
sale  of  property  under  section  490,  snbsea 
2,  Civil  Code,  the  bond  to  tbe  infant,  re- 
quired by  section  493,  need  not  be  given. 
The  Judgment  provides  that  the  share  of 
each  of  tbe  Infants  in  the  proceeds  of  the 
property  shall  remain  a  lien  thereon,  bear- 
ing Interest,  until  the  guardian  of  the  in- 
fants execute  bond  as  required  by  section 
403.  This  provision  of  tbe  judgment  amply 
protects  the  Infant,  and  tbe  required  bond 
may  yet  be  executed  by  the  guardian  before 
payment  by  the  purchaser  of  the  sale  bond 
executed  by  him.  Such  procedure  is  allow- 
ed by  section  497,  Civil  Code,  which  pro- 
vides :  "In  the  action  mentioned  in-  subsec- 
tion 2  of  section  490,  the  share  of  an  Infant, 
or  of  a  person  of  unsound  mind,  shall  not 
be  paid  by  the  purchaser;  but  shall  remain 
a  lien  on  the  land  bearing  interest  until  tbe 
Infant  become  of  age,  or  the  person  of  un- 
sound mind  become  of  sound  mind,  or  until 
the  guardian  of  the  Infant  or  the  committee 
of  the  person  of  unsound  mind,  execute  bend 
as  required  by  section  493." 

Judgment  affirmed. 
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FLUBHART  COIiLIERIES  CO.  ▼.  ELAM. 
(Court  of  Appeals  of  Kentuckr.    Dec.  5, 1912.) 

1.  Masteb  and  Sebvant  (I  lis*)— Injxtby  to 
Servant— Saot!  Place  to  Work. 

Where  a  mining  company  failed  to  provide 
a  passageway  by  whicli  the  miners  could  go 
from  one  part  of  the  mine  to  the  other  with- 
out passing  through  elevator  shafts,  and  as  a 
result  an  employ^  was  injured,  the  fact  that 
there  was  no  statute  or  rule  of  the  state  mining 
department  requiring  such  passageway  did  not 
relieve  the  company  from  liability;  the  duty  to 
provide  such  passageway  being  imposed  by  com- 
mon-law principles. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  1T7,  209;  Dec  Dig.  | 
11&*]  ■•   "1        . 

2.  Mabteb  and  Sebvant  (g  211*)— Injubt  to 
Sebvant  —  Assumption  of  Risk  —  Safe 
Place  to  Work. 

By  accepting  employment  in  a  mine,  an 
employs  assumed  the  risk  of  such  accidents  as 
might  happen  in  the  ordinary  coarse  of  his  em- 
ployment, out  not  any  risk  arising  from  failure 
of  the  company  to  exercise  ordinary  care  to  fur- 
nish him  a  reasonably  safe  place  in  which  to 
work;  the  risks  assumed  by  a  servant  not  em- 
bracing risks  brought  about  by  the  master's 
failure  to  perform  his  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  557;  Dec.  Dig.  {  211.*] 

8.  Mabteb  and  Sebvant  (|  289*)— Injtjbt  to 
Servant— Co  NTBiBDTOBY  Neolioence. 
Where  a  coal  miner  with  no  experience  in 
shaft  mines  accepted  employment  in  one,  and 
two  days  thereafter,  without  having  been  warn- 
ed and  whUe  in  the  exercise  of  ordinary  care, 
was  injured  from  a  descending  elevator  while 
he  was  passing  through  the  elevator  shaft  in 
obedience  to  a  general  order  from  his  foreman 
to  go  to  the  opposite  side  of  the  mine  to  which 
there  was  no  passageway  other  than  through 
such  shaft,  he  was  not  guilty  of  contributory 
negUgence  as  a  matter  of  law,  though  he  knew 
in  a  general  way  of  the  possible  danger. 

[Ed.  Note. — For  other  cases,  see  Maater  and 
Servant,  Cent.  Dig.  ff  1089-1132;  Dec.  Dig.  { 
280.*] 

4.  Masteb  and  Sebvant  (1107*)- Duty  of 
Mabteb— Safe  Place  to  wobk. 

The  duty  of  a  coal  mining  company  to  pro- 
vide its  employ^  with  a  reasonably  safe  place 
waa  not  confined  to  the  precise  spot  in  which 
he  worked,  but  indnded  the  places  to  aAd  from 
which  he  might  be  required  to  go  in  perform- 
ing his  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  199-202,  212,  254,  255; 
Dec.  Dig.  1 107.*] 

5.  Mabteb  and  Servant  (I  270*)— Injury  to 
Sebvant  — Etioenox—Pbecat7tion  Aftbb 
Injury. 

In  a  coal  miner's  action  for  Injuriea  from 
being  struck  by  a  descending  elevator  while  he 
waa  passing  through  the  elevator  shaft  be- 
cause there  was  no  safe  passway,  it  was  error 
to  admit  evidence  to  prove  that  a  passway  was 
constructed  around  the  elevator  shaft  after  the 
accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  913-927,  932;  Dec.  Dig. 
I  270.*] 

6.  Afpeai,  and  Ebbob  (J  1050*)— Harklxss 
Ebbob— Adhibsion  of  Evidence. 

The  admission  of  evidence  of  precautions 
taken  by  the  master  by  constructing  a  safe 
passway  after  Injury  to  the  employ^  was  harm- 
less, where  the  uncontradicted  evidence  showed 
that  the  employer  was  negligent  in  not  having 
a  safe  passway  which  would  obviate  the  neces- 


sity of  its  employte  going  throngli  die  «I«v»tor 
shaft  where  plaintiff  waa  injured. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4153-1160,  4166;  Dec. 
Dig.  i  1050.*] 

7.  Mabteb  and  Servant  (I  270*)— Injuby  to 
Sebvant  — EviDEHCx  —  FREOAunoN  Aitbr 
Injury. 

Evidence  of  subsequent  improvements  or 
repairs  is  excluded  because  it  does  not  estab- 
lish that  the  wrongdoer  was  guilty  of  negli- 
gence before  the  accident. 

[Ed.  Kote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  913-927,  932;  Dec.  Dig. 

Appeal  from  Circuit  Conrt,  Johnson 
County. 

Action  by  J.  C.  Elam  againat  the  Fluehart 
Collieries  Company.  From  a  judgment  for 
plalntUT,  defendant  appeals.    Affirmed. 

Howes  &  Howes,  of  Palntsvllle,  and  Aux- 
ler,  Harman  &  Francis,  of  Pikevllle,  for  ap- 
pellant Fogg  ft  Kirk,  of  Palntsvllle,  for 
appellee. 

CARROLL,  J.  This  appeal  Is  prosecntett 
from  a  judgment  for  91,600  entered  upon 
the  verdict  of  a  Jury  in  a  suit  by  the  appel- 
lee against  the  appellant  to  recovers  dam- 
ages for  personal  injuries  sustained  by  blm. 
At  the  time  of  the  Injury  complained  of  the 
appellee  was  a  coal  miner,  engaged  in  work- 
ing for  the  appellant  coal  company.  The 
mine  operated  by  the  appellant  was  what  la 
known  as  a  "shaft  mine";  the  shaft  ex- 
tending from  the  surface  of  the  ground  a 
distance  of  about  110  feet  to  the  coal.  In 
the  shaft  there  were  two  elevators  operated 
by  machinery,  situated  on  the  surface  of 
the  ground,  and  these  elevators  were  used 
for  the  purpose  of  bringing  coal  from  the 
mine  to  the  surface  and  taking  miners  and 
employes  of  the  company  to  and  from  the 
surface  to  the  mine.  They  were  Intended 
to  be  so  operated  as  that,  when  one  was  at 
the  bottom  of  the  mine,  the  other  would 
be  at  the  surface  of  the  ground,  and,  when 
an  elevator  descended  to  the  floor  of  the 
mine.  It  rested  upon  a  framework  of  sills; 
the  floor  of  the  elevator  being  level  with  the 
floor  of  the  mine.  The  shaft  In  which  these 
elevators  ran  was  located  in  the  main  entry 
of  the  mine,  and  the  miners  In  using  this 
entry  in  going  from  one  side  of  the  mine  to 
the  other  were  obliged  to  walk  through  the 
shaft  in  which  the  elevators  ran.  When  one 
elevator  was  down  to  the  floor  of  the  mine, 
the  miners  would  walk  through  the  elevator, 
but  when  the  elevators  were  above  the  mine 
floor,  as  often  happened,  they  would  walk 
over  the  place  where  the  elevator  rested 
when  down.  The  company  had  not  provid- 
ed any  means  or  method  of  warning  the 
miners  of  the  descent  of  these  elevators, 
and,  so  If  one  of  the  elevators  was  not  at 
the  bottom  of  the  mine,  the  only  way  In 
which  they  could  tell  where  the  elevators 
were  was  by  looking,  as  no  signal  or  notice 
was  given  of  their  movements.    At  the  time 
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app^ee  was  Injiind  be  was  directed  In  a 
general  way  by  tbe  foreman  to  go  to  an- 
otber  part  of  tbe  entry,  and  obedience  to 
tbls  order  made  It  necessary  tbat  be  sbould 
go  tbrougb  tbe  elevator  sbaft  At  tbls  time 
neither  of  tbe  elevators  were  at  tbe  bottom 
of  tbe  mine,  and,  as  appellee  was  passing 
over  tbe  space  wbere  tbe  elevators  came 
down,  one  of  tbem,  qnlckly  descending  In 
tbe  usual  way,  caagbt  him,  and  be  was 
pressed  against  the  floor  of  tbe  mine  by  tbe 
bottom  of  tbe  elevator,  receiving  severe  in- 
juries. 

Tbe  case  for  tbe  appellee  was  put  upon 
tbe  ground  tbat  tbe  company  was  negligent 
In  falling  to  fumlsb  blm  a  reasonably  safe 
place  In  wblcb  to  work,  and  In  failing  to 
warn  blm  of  tbe  danger  In  going  through 
these  elevator  shafts;  while  the  company 
defended  upon  tbe  ground  tbat  tbe  appellee 
assumed  tbe  risk  of  injury  In  accepting  em- 
ployment, and,  besides,  was  guilty  of  such 
contributory  negligence  as  would  defeat  a 
recovery. 

[1]  Tbe  evidence  shows,  practically  with- 
out contradiction,  that  the  method  of  requir- 
ing the  miners  to  pass  through  these  ele- 
vator shafts  in  going  from  one  part  of  the 
mine  entry  to  another  was  unsafe.  It  fur- 
ther shows,  without  contradiction,  that  a 
passway  could  have  been  made  with  little 
expense  on  the  sides  of  this  shaft,  through 
which  tbe  employ^  could  have  gone  with 
safety  in  passing  from  one  part  of  tbe  mine 
entry  to  tbe  other,  thus  avoiding  the  neces- 
sity of  going  through  tbe  elevator  shaft  It 
is  further  shown  by  the  evidence  that  there 
was  no  time  fixed  for  tbe  descent  of  these 
elevators,  and  tbat  no  warning  or  notice 
of  any  kind  was  given  of  their  descent  In 
short,  the  overwhelming  weight  of  tbe  evi- 
dence establishes  that  tbe  company  did  not 
exercise  ordinary  care  to  fumlsb  appellee  a 
reasonably  safe  place  in  which  to  work,  but, 
on  the  contrary,  fumisbed  blm  a  place  in 
which  it  was  extremely  dangerous  to  work, 
altbougfa  it  could  have  been  made  safe  by 
the  expenditure  of  a  few  dollars. 

It  la  said,  however,  by  counsel  for  appel- 
lant tbat  as  there  is  no  statute  in  tbls  state 
requiring  mineowners  to  provide  a  passage- 
way around  levator  shafts,  and  as  tbe 
state  mine  inspecting  department  did  not  ob- 
ject to  or  complain  of  tbe  failure  of  tbe 
appellant  to  have  tbe  passageway,  it  sbould 
not  be  treated  as  having  altogether  failed 
in  its  duty  of  furnishing  appellee  a  reason- 
ably safe  place  in  wblcb  to  work.  But  tbe 
fact  tbat  there  is  no  statute  in  this  state  on 
the  subject  of  providing  a  passageway  around 
elevator  shafts,  or  the  fact  that  tbe  state 
mining  department  was  apparently  negligent 
or  indifferent  in  the  performance  of  its 
duty,  did  not  excuse  appellant  from  dis- 
charging tbe  duty  it  was  under  to  exercise 
ordinary  care  to  furnish  its  employes  with 
a  reasonably  safe  place  to  work.  This  duty 
is   imposed  upon  the  master  by   common- 


law  prbiciples,  and  does  not  require  stat- 
utory enactment  or  mining  department  di- 
rection to  make  it  effective.  As  the  evi- 
dence for  appellee  made  out  a  good  case 
in  his  behalf  upon  the  point  tbat  tbe  coal 
company  was  remiss  in  its  duty  in  tbe  re- 
si)ect  mentioned,  it  only  remains  to  be  seen 
If  tbe  defenses  of  assumption  of  risk  and 
contributory  negligence  can  save  the  appel- 
lant from  tbe  loss  it  invited  by  its  failure 
to  bave  a  passageway. 

[2]  In  accepting  employment  tbe  appellee 
assumed  the  risk  of  sudi  accidents  and  re- 
sulting Injury  as  might  happen  to  blm  in 
tbe  ordinary  and  customary  course  of  his 
employment,  but  be  did  not  assume  any 
risk  from  accident  or  injury  caused  by  the 
failure  of  tbe  coal  company  to  exercise  ordi- 
nary care  to  furnish  blm  a  reasonably  safe 
place  in  which  to  work.  Tbe  risk  that  tbe 
servant  assumes  does  not  embrace  or  Include 
risks  tbat  are  brought  about  by  tbe  failure 
of  tbe  master  to  perform  bis  duty.  Tbls 
case  furnishes  a  good  illustration  of  this  ex- 
ception of  tbe  doctrine  of  assumption  of 
risk.  Here  tbe  servant  was  lujured  by  the 
failure  of  tbe  master  to  exercise  ordinary 
care  to  furnish  blm  a  reasonably  safe  place 
in  which  to  work,  and  when  tbe  servant,  in 
tbe  performance  of  bis  duty,  was  injured  by 
tbe  failure  of  tbe  master  in  this  respect  it 
is  no  defense  for  tbe  master  to  say  that,  "al- 
though I  was  negligent  and  tbe  breach  of 
duty  I  committed  resulted  in  tbe  injury,  nev- 
ertheless, you  took  the  risk  of  nonperform- 
ance of  duty  on  my  part  and  therefore  can- 
not recover." 

We  bave  said  in  more  than  one  case  tbat 
tbe  doctrine  of  assumed  risk  sbould  be  spar- 
ingly applied,  and  in  this  case  it  has  no 
place  at  alL 

[3]  Nor  was  the  appellee  guilty  of  such 
contributory  neglect  as  would  defeat  a  re- 
covery. It  is  true  he  was  an  experienced 
miner,  but  he  bad  never  worked  in  a  shaft 
mine  until  be  accepted  employment  from  ap- 
pellant two  days  before  be  was  injured,  and, 
except  for  tbe  slight  knowledge  of  tbe  man- 
ner In  which  the  elevators  were  operated  ac- 
quired by  bis  use  of  tbe  elevators  four  times 
during  these  two  days,  be  bad  no  knowledge 
gained  from  experience  concerning  the  dan- 
ger attending  the  operation  of  tbe  elevators 
of  the  danger  attending  tbe  act  of  passing 
through  the  elevator  sbaft  when  one  of  tbe 
elevators  was  not  fully  down.  When  be 
started  through  the  elevator  sbaft  and  did 
not  find  either  of  tbe  elevators  there,  be 
probably  knew  tbat  one  of  tbem  would  be 
down  in  a  short  time ;  Just  when  be  had  no 
means  of  knowing.  He  also,  of  course,  knew 
that  if  be  was  caught  by  tbe  descending  ele- 
vator, it  would  cost  bim  bis  life  or  cripple 
him  severely.  But  tbls  knowledge  and  bis 
failure  to  wait  until  tbe  elevator  came  down 
did  not  as  a  matter  of  law  defeat  bis  right 
to  a  recovery.    He  testified  that  when  be 
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was  ordered  by  tbe  foreman  to  go  to  another 
part  of  the  mine,  obedience  to  tbe  order 
made  it  necessary  that  he  shonld  pass 
tbrongh  tbe  elevator  shaft,  and  that  when 
he  got  to  the  shaft,  and  did  not  see  any  ele- 
vator there,  be  looked  np  the  shaft,  but  did 
not  see  the  descending  elevator,  nor  did  be 
bear  It  coming,  and  started  tbrongh,  and 
was  caught,  as  before  stated. 

It  is  argued  by  counsel  for  appellant  that 
appellee  should  have  taken  particular  pains 
to  find  ont  where  tbe  elevator  was,  and 
should  have  exercised  a  high  degree  of  care 
to  protect  himself  from  injury  by  it,  as  be 
must  have  known  In  a  short  time  at  least 
it  would  come  down.  He  was  not,  however, 
under  the  circumstances,  required  to  exercise 
more  than  ordinary  care  for  bis  own  safety, 
and  tbe  question  as  to  whether  be  exercised 
the  degree  of  care  necessary  to  excuse  him 
from  such  negligence  as  would  defeat  a  re- 
covery was  properly  submitted  to  the  Jury, 
and  tbe  Jury  in  finding  a  verdict  in  bis  be- 
half must  have  believed  that  be  exercised 
the  measure  of  care  required  of  him. 

[4]  It  Is  also  complained  that  the  conrt 
committed  error  in  adding  to  the  instruction 
telling  the  Jury  that  it  was  the  duty  of  tbe 
appellant  to  use  ordinary  care  to  furnish  ap- 
pellee a  reasonably  safe  place  to  work  the 
words,  "And  a  reasonably  safe  way  to  pass 
to  and  from  bis  work  while  inside  the  mine, 
considering  the  circumstances,  place  and 
character  of  work  to  be  done."  "We  do  not 
think  the  criticism  of  this  Instmctiou  is  well 
taken.  It  was  as  much  tbe  duty  of  appel- 
lant to  exercise  care  to  furnish  appellee  a 
reasonably  safe  way  to  go  to  and  from  his 
work  while  Inside  tbe  mine  as  It  was  to  ex- 
ercise care  to  furnish  him  a  reasonably  safe 
place  In  which  to  work.  Tbe  duty  of  appel- 
lant to  exercise  ordinary  care  to  furnish  ap- 
pellee a  reasonably  safe  place  was  not  con- 
fined to  the  precise  spot  in  which  he  work- 
ed, but 'included  tbe  places  to  and  from 
wbich  be  might  be  required  to  go  In  per- 
forming bis  duties. 

[(,  8]  Tbe  further  error  is  assigned  that 
the  court  permitted  counsel  for  appellee  to 
prove  that  a  passway  bad  been  constructed 
around  tbe  elevator  shaft  after  tbe  accident 
to  appellee  occurred.  Tbe  admission  of  this 
evidence  was  error,  but  not  prejudicial  un- 
der the  facts  of  this  case. 

[7]  The  ground  upon  which  subsequent  Im- 
provements or  repairs  is  excluded  is  that 
this  evidence  does  not  establish  that  the 
wrongdoer  was  guilty  of  negligence  before 
the  accident  happened.  LouiaviUe  &  Nash- 
ville R.  Co.  V.  Morton,  121  Ky.  398,  89  S.  W. 
243,  28  Ky.  Law  Rep.  356.  But  in  this  case 
the  uncontradicted  evidence  shows  that  it 
was  negligence  not  to  have  a  passway,  and 
80  evidence  that  appellant  made  a  passway 
after  the  accident  could  not  have  prejudiced 


its  rights^  as  in  making  the  passway  It  only 
did  what  all  the  witnesses  said  should  have 
beoi  done  before  the  accident. 

Upon  tbe  whole  case  we  think  tbe  appel- 
lant had  a  f&ir  trial,  and  the  Judgment  Is 
affirmed. 


GROSS  et  aL  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec.  6, 1912.) 

1.  Cbiminai.  Law  ({  369*)  —  Evidenck  —  Ad- 
uissibiutt. 

Where  two  persons  were  killed  at  practi- 
cally the  same  mstant  by  the  same  persons, 
and  possibly  by  the  same  shot,  the  court,  on 
the  trial  of  accused  for  the  murder  of  one  of 
such  persona,  properly  admitted  in  evidence  the 
murder  of  the  other  to  show  the  whole  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  822-824;   Dec.  Dig.  |  869.*] 

2.  CaiiniTAi.  Law  (|  823*)— IwaTBUonoua— 
Self-defense. 

The  error  in  an  instruction  defining  inui> 
der  and  aiding  and  abetting,  arising  from  the 
failure  to  give  defendant  firing  the  fatal  shot 
the  benefit  of  the  plea  of  self-defense,  but  on^ 
giving  to  him  tbe  right  to  defend  his  codefend- 
antB,  is  cured  by  an  instmctian  defininc  tbe 
right  of  self-defense  and  giving  each  of  defend- 
ants tbe  full  benefit  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  U  1992-1996.  8168;  Dec.  Dig. 
I  823;*  Homidde,  Cent.  Dig  |i  718,  719.] 

Appeal  from  Orcult  Court,  Perry  Gbunty. 
Ned  Gross  and  others  were  convicted  of 
manslaughter,  and  they  appeaL    Affirmed. 

John  O.  Eversole,  of  Boonevllle,  and  F.  J, 
Eversole,  John  B.  Eversole,  Wootton  &  Mor- 
gan, and  B.  C  Wooton,  all  of  Hazard,  for  ap- 
pellants. James  Gamett,  Atty.  Gen.,  and  O. 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

TURNER,  J.  Tbe  16th  of  February,  1912^ 
was  fixed  as  the  time  for  the  trial,  at  Buck- 
bom,  in  Perry  County,^  before  the  police 
Judge,  of  Willie  and  Andrew  Johnson,  chars- 
ed  with  some  misdemeanor  growing  out  of 
reprehensible  conduct  the  Sunday  night  be- 
fore at  the  chiurch  in  that  town.  An  attempt 
was  made  at  the  time  to  arrest  them;  but 
they  resisted  and  escaped.  Tbe  four  appel- 
lants, Ned  and  Jordon  Gross,  Steve  Sandlin, 
and  Charley  Riley,  were  the  chief  witnesses 
against  the  two  boys  upon  tbe  charge  afore- 
said. It  appears  that  prior  to  this  time  there 
had  been  some  hostile  feeling  between  some 
of  the  appellante  and  Levi  Johnson,  an  unde 
of  tbe  two  boys;  and  it  is  manifest  that  the 
feeling  was  aggravated  by  tbe  occurrence  at 
tbe  church.  On  the  morning  of  the  15th  of 
February,  Levi  Johnson,  John  Davidson, 
Thomas  Deaton,  Joe  Smith,  and  the  two 
boys,  Willie  and  Andrew  Johnson,  went  to 
Buckhom  from  tbe  home  of  Granville  John- 
son about  two  miles  distant,  for  the  purpose 
of  attending  the  trial;  but  when  they  reach- 
ed  there   they   ascertained   that   Grauville 
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Johnson,  who  had  preceded  them,  had  al- 
ready aracceeded  in  havliig  the  police  Judge 
continue  the  trial  to  another  day.  They  pro- 
ceeded to  the  home  of  the  poUce  Jndge,  where 
they  remained  a  whUe,  and  from  there  to 
the  home  of  Levi  Johnson,  who  lived  In  an- 
other part  of  the  town.  It  appears  that  the 
six,  all  of  whom  were  related  In  one  way  or 
another,  remained  together,  or  practically 
so,  the  whole  day;  and  it  further  appears 
that  the  two  Grosses  and  Sandlln,  wha  were 
also  related,  and  the  appellant  Riley,  their 
associate,  had  frequent  conference  during  the 
day,  and  remained  together  most  of  the  time. 
It  is  manifest  from  the  whole  record  that 
tKtth  parties  expected  trouble  during  the  day; 
and  it  is  equally  plain  that  neither  party 
took  any  great  precaution  to  avoid  it.  After 
having  taken  dinner  at.  Levi  Johnson's,  the 
Johnson  party  started  back  to  Oranvllle 
Johnson's;  Levi  Johnson  and  John  Davidson 
riding  the  same  horse.  The  two  Grosses  and 
Riley  were  standing  in  front  of  a  store  near 
the  post  oflSce,  and  Sandlln  was  at  his  resi- 
dence, a  short  distance  away.  After  the 
Johnson  party  left  the  post  office,  where  they 
had  stopped  a  short  time,  some  words  passed 
between  John  Davidson  and  one  of  the 
Grosses;  and  thereupon  the  two  Grosses 
hastily  repaired  to  a  coalhouse  near  the  resi- 
dence of  Sandlln,  and  the  shooting  began. 
The  evidence  Is  conflicting,  both  as  to  who 
began  the  wordy  altercation  and  as  to  who 
fired  the  opening  shots;  but  it  is  manifest 
that  the  appellants  were  well  prepared  for 
the  difficulty,  as  it  appears  that  the  two 
Grosses  each  had  their  pistols,  and  that 
Sandlln  Iiad  his  shotgun  conveniently  near 
in  his  home,  loaded  with  buckshot,  and  that 
Riley  had  that  day  brought  his  gun  from  his 
borne,  and  had  it  In  the  Sandlln  residence. 
After  the  firing  of  the  first  two  or  more  shots 
with  the  pistols,  Sandlln,  through  a  window 
In  Ills  house,  fired  two  shots  with  his  double- 
barreled  shotgun,  and  subsequently  there 
was  a  general  firing  from  both  sides.  Levi 
Johnson  and  John  Davidson  were  each  shot 
several  times,  and  lived  only  a  few  minutes. 
The  appellants,  at  the  March  term  of  the 
Perry  circuit  court,  were  all  four  indicted, 
charged  with  the  murder  of  Levi  Johnson,  In 
one  count,  and  In  another  Ned  Gross  and 
Stere  Sandlln  were  charged  with  lUs  murder, 
and  Jordon  Gross  and  Charley  Riley  with 
being  present  and  aiding  and  abetting  in  the 
same.  They  were  each  found  guilty  of  man- 
slaoghter,  on  a  jblnt  trial,  and  aU  appeaL 

[1]  They  complain  that  the  lower  court 
permitted  the  commonwealth  throughout  the 
trial  to  keep  before  the  mind  of  the  jury, 
by  the  introduction  of  its  evidence,  the  fact 
QMt  John  Davidson  bad  also  been  shot  and 
killed  by  one  or  more  of  appellants,  although 
the  appellants  were  only  on  trial  for  the  kill- 
ing of  Levi  Jolmson,  and  insist  that  it  was 
prejudicial  error  to  permit  evidence  of  the 
commission  of  one  crime  to  go  before  the 


Jury  when  the  defendants  were  on  trial  for 
another.  In  a  proper  case  the  point  would 
be  well  taken;  but  It  appears  here  that  the 
two  men,  Johnson  and  Davidson,  were  killed 
at  practically  the  same  instant;  that  they 
were  riding  the  same  horse;  that  they  were 
killed  by  the  same  party,  or  parties,  and  pos- 
sibly even  by  the  same  shot.  We  cannot  see 
how,  in  any  practical  way,  the  court  could 
have  avoided  keeping  from  the  attention  of 
the  Jury  at  all  stages  of  the  trial  the  fact 
that  some  one  or  more  of  the  appellants  had 
killed  John  Davidson  as  well  as  Levi  John- 
son. It  would  have  been  impossible,  in  fact, 
to  have  introduced  the  evidence  before  the 
Jury  in  such  way  as  to  enlighten  them  as  to 
the  whole  transaction,  without  continually 
keeping  I>efore  them  the  patent  fact  that 
John  Davidson  was  killed  at  the  same  time, 
and  practically  under  the  same  circumstanc- 
es, as  Levi  Johnson.  Miracle  ▼.  Common- 
wealth, 148  Ky.  4SS,  146  S.  W.  1130. 

[2]  The  first  instruction  is  the  one  defin- 
ing murder,  and  the  second  deals  with  the 
aiding  and  abetting  feature.  It  is  complain- 
ed of  both  of  these  instructions  that  they  do 
not  give  the  defendant  who  actually  fired  the 
fatal  shot  the  benefit  of  the  plea  of  self-de- 
fense, but  only  give  to  him  the  right  to  de- 
fend his  codefendants.  And  this  is  true; 
but  in  the  third  instruction  this  error  is 
cured,  as  that  instruction  is  a  well  and  care- 
fully drawn  definition  of  the  right  of  self- 
defense,  and  gives  each  of  the  appellants  the 
full  benefit  thereof. 

A  careful  reading  of  the  record  is  most 
convincing  that  appellants  have  each  had  a 
fair  and  impartial  trial.- 

Judgment  affirmed. 


SAMUELS  T.  LOUISVniiB  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    Dec  6,  1912.) 

1.   CaBBIXBS    (I  320*)— PaSSKNQEBS— INJUBIES 

— JuBT  Question — Negligenoe. 

Whether  a  street  car  which  plaintiff  at- 
tempted to  board  was  started  with  an  unusual 
jerk  as  she  boarded  it  held  a  jury  question  in 
an  action  for  alleged  injuries  in  boarding. 


Cent 
1167, 
1325;   Dec.  Dig.  {  320.»] 

2.  Cabbiebs  ({  820*)— Passengebs— Injubibs 
— JUBY  Question.  . 

Whether  a  street  car  passenger  was  in- 
jured as  claimed  while  boarding  the  car  held  a 
jury  question  in  an  action  for  such  injuries. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1316- 
1325;    Dec.  Dig.  |  320.*] 

3.  Cabbiebs   (|  287*)— Passengebs  —  Boabd- 
iNo  Cab— Neolioercb. 

It  is  negligence  to  move  a  street  car  at 
all  before  a  passenger  has  reasonable  oppor- 
tunity to  reacli  the  platform;  but,  if  he  has 
such  opportunity,  the  company  is  not  liable 
unless  the  car  is  started  with  an  unusual  jerk. 
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or  unleu  the  passenger  be  feeble,  crippled, 
■  etc. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1164-1159,  1161-1166;  Dec.  Dig. 
1287.*] 

4.  CABButBs  ({  321*)  —  Construction— Ai,t«- 
GATioNS   or   IVJVVZ. 

A  street  car  passenger's  allegation  that 
she  was  injured  "before  she  had  been  given  a 
reasonable  opportunity  to  fully  board  and  en- 
ter said  car,  did  not  allege  that  the  car  was 
started  before  she  had  a  reasonable  oppor- 
tunity to  board  it  on  the  platform,  but  merely 
that  she  was  injured  before  she  was  given  an 
opportunity  to  enter  the  car,  so  that  an  in- 
struction was  not  required  that  plaintiff  was 
entitled  to  a  reasonable  opportumty  to  board 
the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  H 1247, 1326-1336, 1343 ;  Dec  Dig.  1 321.*] 

5.  PLKADINO    (I   34*)— CONBTBUOXION. 

A  pleading  is  construed  most  strongly 
against  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  66-74;   Dec.  Dig.  {  34.*] 

6.  TbIAL   (I  252*)— PASaENOEBS— iHSTBtTCnOM 
— CORTBIBUTOBT   NSOLIOEZTOE. 

In  absence  of  evidence  of  a  passenger's 
contributory  negligence  while  boarding  a  car, 
it  was  error  to  instruct  on  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  505,  596-612;    Dec  Dig.  {  252.*] 

7.  Affeai,  and  Ebbob  ({  1068*)— Habuuus 

EBBOB— INSTEUCTIONS. 

The  giving  of  an  instruction  on  contribu- 
tory negligence  without  support  in  the  evidence 
was  not  prejudicial  to  plaintiff,  where  the  ver- 
dict for  defendant  did  not  rest  on  such  instruc- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  4225-4228,  4230;  Dec 
Dig.  i  loea*] 

Appeal  from  Circuit  Court,  JefFerson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Barbara  Samuels  against  the 
LouisTille  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Popham,  Trusty  &  Roose,  of  Lonlsville,  for 
appellant  Falrldgh,  Straus  &  Falrleigh  and 
Howard  B.  Lee,  all  of  Louisville,  A>r  appellee. 

CLAY,  a  Plaintiff,  Barbara  Samuels, 
brought  this  action  against  defendant,  Louis- 
ville Railway  Company,  to  recover  damages 
for  personal  injuries.  She  charged  In  her 
petition  that  on  or  about  October  30,  1910, 
she  desired  to  become  a  passenger  on  a  car 
of  the  defendant  company  at  Fourth  and  N 
streets  In  the  city  of  Louisville;  that  de- 
fendant stopQed  its  car  at  said  point  for  said 
purpose,  whereupon  she  attempted  to  board 
same  while  the  same  was  at  rest,  when  de- 
fendant and  Its  agents  in  charge  of  said  car, 
with  gross  negligence,  while  she  was  In  a 
place  of  peril,  and  before  she  had  been  given 
a  reasonable  opportunity  to  fully  board  and 
enter  said  car,  did  then  and  there  cause  and 
permit  said  car  to  violently  start  forward 
with  an  unusual  and  violent  lurch,  whereby 
she  was  thrown  against  portions  of  the  car 
with  great  force,  and  permanently  Injured  in 
her  limbs,  body,  and  back,  and  In  her  internal 


regions  and  nervous  system,  and  causing  her 
great  mental  and  physical  suffering,  and  per- 
manently Impairing  her  earning  power,  to  her 
damage  In  the  sum  of  ^,000.  Defendant's 
answer  contained  a  traverse  and  a  plea  of 
contributory  negllgoioe.  The  Jury  returned 
a  verdict  in  favor  of  defendant  Judgment 
was  entered  accordingly,  and  plaintiff  ap- 
peals. 

Plaintiff  testifies  that  she  was  standing  at 
Fourth  and  N  streets  when  the  car  stopped. 
She  had  just  gotten  on  the  platform  whoi 
the  car  gave  a  surge,  and  she  fell  and  strudc 
her  side  on  the  bade  rail.  The  car  started 
with  an  unusual  Jerk.  When  the  car  started, 
she  was  right  at  the  edge  of  the  platform 
where  she  got  up.  When  she  fell,  her  side 
hurt  her  so  badly  she  could  not  get  her 
breath.  After  the  accident  she  suffered  a 
great  deal.  She  first  went  to  see  Dr.  Cole- 
man, who  examined  her  and  told  her  to  re- 
turn. She  did  not  go  to  see  him  again.  She 
afterwards  went  to  see  (Dr.  Gatz,  who  applied 
some  adhesive  plasters  to  the  place  where 
she  was  hurt  Since  the  accident  she  had 
been  unable  to  do  her  work  well.  She  could 
not  walk  upstairs  as  she  had  done  previous 
to  the  accident,  but  had  to  hold  to  the  steps. 
Her  side  still  hurt  her  a  good  deal  when  she 
was  walking  around  and  doing  her  work. 

Mrs.  Annie  Eskridge,  a  neighbor  who  lived 
just  across  the  street  from  plaintiff,  was  with 
plaintiff  at  the  time  of  the  accident  She  tes- 
tifies that  they  had  a  baby  with  them,  a 
great-grandchild  of  plaintiff.  She  put  the 
baby  on  first.  Plaintiff  then  started  to  board 
the  car.  Fearing  the  baby  would  fall,  Mrs. 
Eskridge  got  on  the  car  In  front  of  plaintiff. 
When  Mrs.  Elskridge  reached  the  center  of 
the  platform,  the  car  gave  a  sudden  jerk, 
which  would  have  thrown  her  had  she  not 
caught  the  railing.  Halntiff  was  thrown 
against  the  rail  of  the  car.  When  they  re- 
turned to  plaintiff's  home,  witness  discovered 
a  ridge  along  plaintiff's  side  about  three 
inches  long,  which  was  swollen  and  bruised. 
Nearly  every  night  during  the  winter,  she 
waited  on  plaintiff,  applying  liniments  to  the 
bruised  parts  and  rubbing  them.  Before  the 
accident  plaintiff  had  no  difficulty  in  moving 
around.  During  the  winter  plaintiff  was  not 
able  to  get  out  and  do  her  work.  At  the  time 
witness  testified,  plaintiff  had  Improved, 
though  she  was  not  able  to  do  h«r  work  well 
then. 

J.  F.  Williams,  who  appeared  at  the  court- 
house on  the  morning  of  the  trial  and  who 
had  never  talked  to  any  one  regarding  the 
case,  testified  that  he  was  on  the  corner  of 
Fourth  and  N  streets  at  the  time  plaintiff 
was  injured.  Saw  plaintiff  getting  on  the 
car,  when  the  car  started,  causing  plaintiff 
to  fail  and  hit  her  side.  Did  not  think  plain- 
tiff had  time  to  get  into  the  car.  She  had 
Just  reached  the  top  step  when  the  car  start- 
ed. Could  not  say  whether  the  car  started 
with  an  unusual  jerk  or  not. 
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Dr.  Gats  testlfled  that  he  was  called  to  at- 
tend plaintiff  on  November  7,  1910.  Found 
very  little  objective  evidence  of  Injury. 
Plaintiff  complained  of  suffering  pain  In  her 
back  and  left  aide.  He  prescribed  aereral 
different  llnlmoita  for  her.  Her  symptoms 
were  mostly  Bubjectlr&  Upon  his  last  visit, 
plalntUTs  safferlng  was  not  as  great  as  it  bad 
been  before. 

For  the  defendant,  Mr.  Funk,  Its  general 
snperlntendait,  testlfled  that  he  knew  noth- 
ing of  the  accident  until  the  suit  was  filed. 
He  then  caused  an  investigation  to  be  made, 
and  every  employe  on  the  line  questioned,  but 
was  onable  to  secure  any  information  in  re- 
gard to  the  alleged  accident  Later,  he  caus- 
ed plaintiff's  deposition  to  be  taken,  and  then 
made  another  Investigation,  but  was  unable 
to  learn  anything  in  regard  to  any  Injury  to 
plaintiff  at  the  time  and  place  complained  of. 

Dr.  W.  H.  Cloleman  testiified  that  he  was 
consulted  by  plaintiff  on  November  4,  1910. 
Plaintiff  complained  of  soreness  between  the 
hips  and  ribs.  The  memorandum  he  took  at 
the  time  shows,  "No  abrasion  of  the  skin  at 
alL."  There  was  no  evidence  of  injury  except 
her  statement  that  she  was  suffering.  Her 
condition  was  normal  as  to  pulse  and  In  other 
respects. 

[1, 2]  It  is  first  insisted  that.  Inasmuch  as 
plaintiff  made  out  her  case  by  uncontroverted 
testimony,  the  court  erred  in  refusing  a  per- 
emirtory  instruction  to  find  for  her.  While  it 
is  true  that  plaintiff  and  Mrs.  Elskridge  say 
that  the  car  was  started  with  an  unusual 
Jerk,  J.  M.  Williams,  who  claims  to  have 
been  presait  and  to  have  seen  plaintiff  board 
the  car,  testifies  that  he  could  not  say  that 
tlie  car  was  started  with  an  unusual  Jerk.  In 
view  of  this  fact,  and  of  the  further  fact  that 
plaintiff  and  her  chief  witness  failed  to  re- 
member certain  things  which  witnesses  sim- 
ilarly sltaated  would  ordinarily  remember, 
and  in  view  of  the  fact  that  the  physicians 
were  unable  to  find  any  objective  symptoms 
of  Injnry,  we  condnde  that  the  question 
whether  or  not  the  car  was  started  with  an 
miusnal  Jerk,  and  whether  or  not  plaintiff  was 
Injured  was  properly  submitted  to  the  Jury.  In 
a  case  very  simllai'  to  tills  the  court  held  that 
the  Jnry,  in  weighing  the  testimony  of  the 
wltnens,  may  consider  his  demeanor  and  ap- 
pearance, and  from  these  and  other  circum- 
stances may  conclude  that  the  witness  is  not 
worthy  of  credit,  and  disregard  his  testimony. 
Howard  v.  Louisville  Railway  Co.,  106  8.  W. 
932,  S2  Ky.  Lew  Rep.  309. 

It  Is  next  insisted  ttiat  instruction  No.  1 
given  by  the  conrt  did  not  properly  present 
the  law  ct  the  case.  Tliis  instruction  is  as 
follows:  '^f  yon  believe  from  the  evidence  in 
tills  case  that  the  plaintiff,  Barbara  Samuels, 
while  the  defendant's  car  was  standing  at 
Fourth  and  N  streets  at  the  time  in  regard 
to  whldi  yon  tiave  heard  teethnony,  attempt- 
ed to  board  the  same^  It  became  the  daty  of 
the  agents  and  employte  of  the  defendant, 
Lonisvllle  Railway  C!ompany,  to  exercise  the 


highest  degree  of  care  to  enable  her  to  board 
the  car  in  safety,  and  If  you  believe  from 
the  evidence  in  this  case  while  she  was  In 
the  act  of  boarding  the  car,  and  before  she 
got  to  a  place  of  safety  upon  the  car,  those 
in  charge  of  the  car  started  the  car  sudden- 
ly and  with  an  unusual  Jerk,  and  she  was 
tlirown  thereby  against  the  car  or  any  part 
of  it  and  injured  thereby,  the  law  of  the 
case  Is  for  the  plaintiff  and  yon  should  so 
find.  But  unless  you  believe  from  the  evi- 
dence that  while  the  car  was  standing  she 
was  in  the  act  of  boarding  the  car,  and  be- 
fore she  got  to  a  place  of  safety  upon  the 
car  those  in  charge  of  the  car  negligently 
suddenly  started  the  car  forward  with  an 
unusual  Jerk,  and  she  was  thereby  thrown 
against  the  car  and  injured,  the  law  of  the 
case  is  for  the  defendant,  and  you  should  so 
find." 

[3]  The  particular  complaint  of  this  In- 
stmction  Is  that  plaintiff  was  entitled  to  a 
reasonable  opportunity  to  board  the  car,  and 
that  if  the  defendant  failed  to  give  her  a 
reasonable  opportunity  to  board  the  car  she 
was  entitled  to  a  recovery,  whether  the  car 
was  started  by  a  usual  or  an  unusual  Jerk, 
while  the  instruction  authorized  a  recovery 
only  In  the  event  that  there  was  a  sudden 
and  unusual  Jerk.  The  principle  of  law  con- 
tended for  by  plaintiff  Is  correct  If  a  car 
be  moved  while  a  passenger  is  npon  the  steps 
of  the  car,  and  before  he  has  had  a  reason- 
able opportunity  to  reach  the  platform,  and 
he  is  thereby  injured,  he  is  entitled  to  re- 
cover, whether  ttie  car  Is  moved  by  an  or- 
dinary and  usual  or  an  unusual  and  unneces- 
sary Jerk.  The  negligence  consists  In  the 
mere  act  of  moving  the  car  before  the  pas- 
senger has  had  a  reasonable  opportunity  to 
board  it  U  &  N.  R.  R.  Co.  v.  Arnold,  102 
S.  W.  322,  31  BCy.  Law  Rep.  414;  C.  &  O. 
Ry.  Co.  V.  Borders,  140  Ky.  648.  131  S.  W. 
388,  140  Am.  St  Rep.  396.  On  the  other 
hand,  where  the  passenger  luus  had  an  op- 
portunity to  reach  the  platform  of  the  car, 
the  company  is  not  liable  unless  the  car  is 
started  with  an  mnusual  jerk,  except  in  those 
cases  where  the  passenger  is  old,  feeble,  crip- 
pled, or  in  a  condition  which  makes  it  rea- 
sonably apparent  to  those  in  diarge  of  the 
car  that  he  needs  unusual  care  and  precau- 
tion for  his  protection.  Lexington  Railway 
Co.  V.  Brltton,  180  Ky.  676,  114  S.  W.  295; 
L  O.  R.  a  Co.  V.  Ball,  160  Ky.  631,  160  S. 
W.  668. 

[4]  If  therefore  plaintiff  had  pleaded  that 
the  car  was  started  before  she  had  a  reason- 
able opportunity  to  board  the  same,  or  had 
pleaded  facts  showing  that  she  was  entitled 
to  unusual  care  and  precaution,  her  com- 
plaint of  the  Instruction  would  Jbe  well  found- 
ed. Such,  however,  is  not  the  case.  She 
alleges  that  she  was  injured  "before  she  had 
been  given  a  reasonable  opportunity  to  fully 
board  and  enter  said  car." 

[I]  Under  the  rule  that  a  pleading  must 
be  construed  most  strongly  against  the  plead- 
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er,  this  was  simply  an  allegation  that  she 
was  Injured  before  she  had  been  given  an 
opportunity  to  enter  the  car.  We  therefore 
conclude  that  the  Instruction  complained  of 
is  not  erroneous  when  considered  in  the  light 
of  the  averments  of  the  petition  and  the  evi- 
dence introduced  by  plaintUt. 

[6,  7]  Complaint  is  made  because  the  court 
gave  an  Instruction  on  contributory  negli- 
gence. While  it  icr  true  that  there  Is  no  evi- 
dence tending  to  show  that  plaintlfr  was  neg- 
ligent while  getting  on  the  car,  and  an  in- 
struction on  contributory  negligence  should 
not  therefore  be  given,  it  is  apparent  that  the 
verdict  of  the  jury  was  not  rested  on  this 
instruction.  That  bdng  true,  we  condnde 
that  the  giving  of  the  instruction  was  not 
prejudicial  to  plaintitrs  substantial  rights. 
SheUman  ▼.  Louisville  Railway  Co.,  147  Ky. 
B29,  144  S.  W.  1060 ;  Louisville  Railway  Co., 
V.  Byer's  Adm'r,  130  Ky.  442,  113  S.  W.  463; 
C.  &  O.  Ry.  Co.  V.  Ward's  Adm'r,  146  Ky. 
736,  141  S.  W.  72;  Bennett  v.  Louisville 
RaUway  Co.,  122  Ky.  61,  90  8.  W.  1052,  4  L. 
R.  A.  (N.  S.)  558.  121  Am.  St  Rep.  458; 
Howard  v.  Louisville  Railway  Co.,  105  8.  W. 
932,  32  Ky.  Law  Rep.  309. 

Judgment  affirmed. 


HALL  et  aL  v.  BARTRAlirS  ADM'R  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec  5, 1912.) 

TBTJSTS   fj  44*)— ESTABLISHMKNT— SOFFIOnCN- 
CT  OF  KVIDKNCB. 

In  ad  action  to  cBtahllsh  a  trust  in  land 
purchased  by  defendant's  intestate  at  an  exe- 
cution sale,  to  satisfy  a  jndrment  againBt  plain- 
tiff's ancestor,  evidence  held  to  suBtain  a  finding 
that  the  purchase  was  made  for  the  purchas- 
er's own  benefit,  and  not  in  trust  for  the  heirs 
of  such  ancestor. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent. 
Dig.  SI  66-68;  Dec.  Dig.  |  44.*] 

Appeal  from  Circnit  Court,  Lawrence 
County. 

Action  by  Ooldle  Hall  and  others  against 
John  Bartram'B  administrator  and  others. 
£'rom  a  Judgment  dismissing  the  petition, 
plaintiffs  appeaL    Affirmed. 

H.  C  Sullivan  and  Stewart  &  Vinson,  all 
of  Louisa,  for  appellants.  M.  8.  Bums,  of 
Louisa,  for  appellees. 

LASSINO,  J.  Samuel  Frazler,  a  resident 
of  Lawrence  county,  Ky.,  died  some  time 
prior  to  September,  1896,  the  owner  of  a 
small  landed  estate  in  said  county.  He  left 
surviving  him  a  widow  and  nine  children. 
After  his  death  one  Peter  Cllne,  who  bad 
years  before  procured  a  Judgment  against 
Samuel  Fraaier,  instituted  a  suit  in  equity 
against  his  widow  and  heirs  at  law,  in  which 
he  sought  to  have  the  land  sold  in  satisfaction 
of  his  debt  Such  proceedings  were  had  that 
at  Che  September,  1886,  term  of  the  Law- 
rence circuit  court,  a  Judgment  was  rendered 
adjudging  to  plaiintiff  a  lien  upon  the  land. 


and  directing  that  it  be  sold  in  satisfaction 
of  plaintifTs  debt  subject  to  the  right  of  the 
widow  to  a  homestead  therein.  Commission- 
ers were  appointed  to  set  apart  to  the  widow 
a  homestead.  This  was  done,  and  the  bal- 
ance of  the  land  was  sold.  The  lands  re- 
maining after  the  homestead  was  set  apart 
failed  to  bring  a  sum  sufficient  to  satisty 
plaintiff's  debt  interest  and  costs,  and  there" 
after  the  court  directed  a  sale  of  the  home- 
stead tract  subject  to  the  widow's  rl^t  of 
occupancy  during  her  life;  and  in  porsnance 
of  this  order  of  court  the  homestead  tract 
was  sold.  These  lands  were  purchased  by 
one  Lark  Maynard,  who  afterwards  assigned 
a  two-thirds  Interest  in  bis  bid  and  purchase 
of  each  tract  to  John  Bartram,  and  the  re- 
maining one-third  interest  to  Elijah  May- 
nard.  John  Bartram,  by  assignment  later 
became  the  owner  of  this  one-third  interest. 
The  widow  remained  In  possession  of  the 
homestead  tract  until  her  death,  about  the 
year  1908.  There  were  living  with  her  at  the 
time  of  her  death  her  son-in-law,  Odd  Hall, 
and  his  children.  When  the  purchasers,  W. 
H.  and  John  Bartram,  demanded  possession 
of  the  homestead  tract  Hall  and  bis  children 
declined  to  vacate,  and  they,  together  with 
certain  others  of  the  children  of  Samuel 
Frazler,  set  up  claim  to  the  land,  alleging 
that  the  purchase  of  same  by  W.  H.  and 
John  Bartram  was  made  pursuant  to  an  ar- 
rangement entered  into  by  W.  H.  Bartram 
with  the  heirs  at  law  of  Samuel  Frazler,  de- 
ceased, whereby  the  said  W.  H.  Bartram  was 
to  purchase  the  land,  sold  at  commissioner's 
sale,  and  hold  it  for  their  benefit  They 
thereafter  tendered  to  W.  H.  and  John  Bart- 
ram the  money  which  they  paid  for  said 
lands,  with  interest  This  the  said  W.  H. 
and  John  Bartram  declined  to  accept  There- 
upon Odd  Hall,  as  next  friend  for  his  chil- 
dren, instituted  a  suit  against  W.  H.  and 
John  Bartram  and  certain  of  the  heirs  at 
law  of  Samuel  Frazler,  whom  be  made  de- 
fendants, and  sought  to  have  the  purchase 
made  by  the  Bartrams  declared  to  be  for  the 
benefit  of  his  children  and  the  other  heirs 
at  law  of  Samuel  Frazler,  deceased.  John 
Bartram  in  his  answer  alleged  that  he  pur- 
chased the  land  for  the  benefit  and  protec- 
tion of  W.  H.  Bartram,  and  that  he  had  no 
personal  Interest  In  the  transaction.  W.  H. 
Bartram  alleged  in  his  pleading  that  after 
the  death  of  Samuel  Frazler,  he  purchased 
the  Interest  of  six  of  the  heirs  of  Samuel 
Frazler  in  their  father's  estate,  and  tooK 
from  them  title  bonds  or  contracts  of  sale 
for  their  said  interest;  that  after  he  had 
made  these  purchases,  Peter  Cllne  undertook 
to  subject  the  landed  estate  of  Samuel  Fraz- 
ler to  the  satisfaction  of  a  Judgment  which 
he  had  procured  against  the  said  Frazler 
many  years  before;  that,  when  the  court  di- 
rected the  land  sold  in  satisfaction  of  this 
Judgment  be  was  compelled  to,  and  did,  be- 
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come  a  bidder  upon  tbe  lands  to  the  extent 
of  his  interest  therein;  and  that,  when  Lark 
Maynard  conveyed  to  him  a  two-thirds  inter- 
est in  his  bid  and  purchase,  this  represented 
his  six-ninths  interest  in  the  estate  which  he 
had  bonght  from  the  heirs;  and  tliat  the 
said  Lark  Maynard,  in-  pnrsimnce  of  an 
agreement  and  onderstandlng  had  with  tlie 
beirs  prior  to  the  sale,  at  the  same  time  con- 
veyed the  remaining  one-third  of  his  pur- 
chase, representing  the  interest  of  the  three 
remaining  heirs,  which  he  had  not  bonght, 
to  Elijah  Maynard.  He  denied  that  he  had 
made  any  arrangement  or  agreement  with 
the  heirs,  or  any  of  them,  whereby  the  pur- 
chase which  be  made  was  to  Inure  to  their 
benefit,  or  that  the  land  was  to  be  held  by 
bim  for  their  benefit,  with  the  understanding 
that  be  was  to  be  repaid  the  purchase  price, 
with  interest  Upon  this  issue  proof  was 
takm  and  the  case  sutmiltted  for  Judgment 
Upon  consideration,  the  chancellor  was  of 
opinion  that  the  plaintiffs  had  failed  to  show 
the  existence  of  any  trust  arrangement  be- 
tween themselves  and  W.  H.  Bertram,  and 
be  thereupon  entered  a  judgment  dismissing 
their  petition.  The  plaintiffs  appeal,  and 
seek  a  reversal  of  the  finding  of  the  chancel- 
lor. 

Tbe  entire  record  of  the  suit  of  Ollne 
against  the  heirs  and  creditors  of  Samuel 
Frazier,  deceased.  Is  copied  into  and  made 
a  part  of  this  record.  From  an  examination 
of  that  record  it  appears  that  in  tbe  excep- 
tions filed  to  the  report  of  sale  by  W..  H. 
Bartram  he  alleged  that  he  was  the  owner 
by  purchase  of  six  interests  In  the  estate  of 
Samuel  Frazier,  and  in  said  pleading  he 
set  oat  the  names  of  the  heirs  whose  inter- 
ests he  bad  purchased.  All  of  these  heirs 
were  at  tbe  time  parties  to  tbe  suit  So 
that  it  cannot  be  said  that  the  claim  now  as- 
serted by  W.  H.  Bartram  is  tlie  result  of 
an  afterthought  By  this  pleading  it  Is 
clearly  shown  that,  before  the  reports  of  sale 
were  confirmed  or  deeds  made,  he  was  as- 
serting title  to  six-ninths  of  this  land,  un- 
der and  by  virtue  of  his  purctiase,  from 
the  heirs  themselves.  Tbe  record  further 
shows  that,  although  he  bad  possession  of 
and  held  all  of  the  land  except  the  home- 
stead interest  from  the  time  of  his  purchase 
until  after  the  death  of  tbe  widow,  no  claim 
of  ownership  was  ever  asserted  by  any  of 
the  heirs  at  law  of  Samuel  Frazier;  nor  was 
there  any  evidence  whatever  to  the  effect 
that  at  any  time  from  1897,  when  this  land 
was  openly  and  pnblicly  sold  to  W.  H.  Bar- 
tram, through  his  agent,  did  any  of  tbe  heirs 
at  law  of  Samuel  Frazier  offer  to  repay  to 
him  tbe  purchase  price,  with  Interest  or  any 
part  thereof,  or  do  or  say  anything  in  the 
least  indicative  of  a  dalm  or  recognition 
of  a  right  on  tbe  part  of  any  of  the  heirs 
of  Samuel  Frazier,  deceased,  to  any  interest 
In  this  property.  He  recognized  from  tbe 
date  of  hla  purchase  only  the  right  of  the 


widow  to  a  homestead  interest  In  so  much 
of  tbe  farm  as  tbe  commissioners,  appoint- 
ed by  tbe  court  for  that  purpose,  set  apart 
to  her.  He  and  his  brother  testify  empliat- 
icaUy  that  there  was  no  arrangement  or 
agreement  between  bim  and  the  heirs,  or 
any  of  them,  whereby  he  was  to  become  a 
bidder  at  the  decretal  sale  of  the  land  for 
their  benefit  There  are  some  facts  and 
clrcnmBtances  brought  out  in  the  evidence 
which  tend  to  support  the  contention  of  ap- 
pellants. Tbe  chief  of  these  is  a  writing, 
signed  by  Lark  Maynard  either  Just  before 
or  immediately  after  he  bid  in  this  land. 
Said  writing  is  as  follows:  "It  is  hereby 
understood  that  in  the  sale  of  the  Frazier 
lands  each  heir  shall  pay  Lark  Maynard 
bis  part  of  (^76.00)  three  hundred  and  sev- 
enty-six dollars  as  it  comes  due,  this  Amt 
being  against  Samuel  Frazier's  estate,  there 
being  nine  shares  estate.  Feb.  15,  1897. 
[Signed]    Lark  Maynard." 

Now,  it  is  insisted  that  inasmuch  as  this 
writing  was  prepared  under  the  supervision 
of  W.  H.  Bartram,  it  was  a  recognition  on 
his  part  that  the  land,  when  bid  in  by  May- 
nard acting  as  his  agent  was  to  be  held  by 
him  for  tbe  benefit  of  the  nine  children. 
Said  writing  Is  susceptible  of  said  construc- 
tion, but,  on  the  other  hand,  it  is  likewise 
susceptible  of  a  construction  entirely  har- 
monious with  the  theory  of  appellees.  At 
that  time  there  were  nine  heirs.  Six  had 
sold  their  interest  to  their  nnde,  W.  H.  Bar- 
tram. Tbe  other  three  had  not  disposed  of 
their  interest  Bartram  was  not  proposing 
to  buy,  except  to  protect  himself.  Maynard 
was  to  bid  in  the  property  and  execute 
bond  for  the  purchase  price;  and  the  pur- 
pose of  this  agreement  was  to  show  that  in 
bidding  Maynard  was  not  acting  for  himself, 
but  for  some  one  else.  Bartram  stood  in  the 
place  of  and  represented  six  of  the  heirs, 
and,  of  course,  stood  answerable  or  respon- 
sible to  Maynard  for  six-ninths  of  the  pur- 
chase price,  and  the  other  three  heirs  wore 
responsible^  each  for  his  one-ninth.  £M- 
dently  this  latter  arrangement  was  carried 
out,  for  Maynard  thereafter  transferred  one- 
third  of  his  bid  and  purchase  to  Elijah  May- 
nard, who  had  married  one  of  the  Frazier 
girls,  and  had  paid  to  Lark  Maynard  the  one- 
ninth  interest  representing  his  wife's  por- 
tion, and  the  interest  of  the  other  two  chil- 
dren, who  bad  not  sold  to  W.  H.  Bartram. 
Kow,  if,  as  contended  by  appellants,  W.  H. 
Bartram  had  entered  into  an  arrangement 
with  his  nephew  and  nieces  whereby  he  was 
to  purchase  and  hold  this  land,  as  trustee 
for  them,  we  are  at  a  loss  to  understand 
why  be  took  title  to  only  two-thirds,  and 
left  three  of  tbe  heirs  to  arrange  for  them- 
selves. Such  conduct  is  inconsistent  with 
the  theory  advanced  by  appellants. 

When  all  of  the  facts  and  circumstances 
are  considered  in  connection  with  the  con- 
duct of  the  parties  during  the  more  than 
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ten  years  following  tbe  Bale  of  this  land,  we 
are  of  opinion  that  the  chancellor  was  jua- 
tifled  In  holding  that  the  purchase  made  by 
api)ellees  was  for  their  own  benefit,  and  that 
no  trust  arrangement  or  agreement  existed 
between  them  and  any  of  the  heirs  at  law 
of  Samuel  Frazier,  deceased. 
Judgment  affirmed. 


SMITH  V.  SCOTT'S  BX'B. 

(Conrt  of  Appeals  of  Kentucky.     Dec.  B, 
1912.) 

1.  WIIX8  ({  88*)— iKErrEonvK  Dkkd. 

Where  a  testator  attempted  to  divide  his 
property  during  his  life,  and  executed  instru- 
ments, using  the  common  terms  of  conveyancing 
and  containing  granting  and  habendum  claus- 
es, but  did  not  acknowledge  these  instruments 
or  deliver  them,  and  they  were  treated  by  his 
children  as  ineffectual  deeds,  they  must  be  ac- 
cepted as  deeds  ineffectual  to  pass  any  inter- 
est because  not  acknowled|;ed  or  delivered,  for 
an  instrument  is  not  a  will  if  it  attempts  to 
pass  an  interest  in  the  life  of  the  maker  and 
is  operative  before  his  death. 

pid.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  20&-217;  Dec  Dig.  i  88.*] 

2.  EiXZOUTOBS  AND   Administratobs   (i  138*) 
— COKSTBUOTION — POWEBS    OF    EZKCUTOB. 

Where  testator's  will  recited  that  he  de- 
sired his  executor  to  sell  his  home  place  and 
invest  the  proceeds  in  good  interest-bearing 
bonds  or  red  estate  notes,  and  that  he  empow- 
ered him  to  execute  a  deed  for  the  sale  of 
such  real  estate,  the  executor  had  ample  pow- 
er to  sell  and  to  convey  title  to  a  purchaser. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  II  660-666, 
568-575;    Dec  Dig.  {  138.*] 

Appeal  from  Clrcnlt  Court,  Simpson  County. 

Action  by  Lewis  D.  Scott's  executor  against 
D.  W.  C.  Smith.  From  a  Judgment  for  plaln- 
tltr,  defendant  appeals.    Affirmed. 

L.  B.  Finn,  of  Franklin,  for  appellant 
Roark  &  Finn  and  O.  T.  Finn,  all  of  Frank- 
lin, for  appellee. 

LASSING,  J.  Lewis  D.  Scott  died  testate, 
a  resident  of  Simpson  county,  Ky.,  the  owner 
of  certain  real  estate.  By  his  will,  which 
was  duly  probated,  be  directed  his  executor 
to  Bell  said,  real  estate.  In  pursuance  of 
said  authority,  Dave  Scott,  whom  he  named 
as  executor,  sold  the  land  to  D.  W.  OL  Smith 
and  tendered  him  a  general  warranty  deed 
therefor.  Conceiving  that  there  was  a  defect 
In  the  title,  Smith  declined  to  accept  tbe 
deed.  Thereupon  the  executor  instituted  a 
suit  to  compel  him  to  do  so. 

[1]  The  defendant  by  way  of  defense,  while 
admitting  that  the  title  to  said  property  was 
perfect  in  tbe  decedent,  pleaded  that  the  de- 
cedent in  his  lifetime  had  executed  a  writing 
whereby  he  conveyed,  or  attempted  to  convey, 
the  land  in  controversy  to  one  of  his  children 
for  life,  with  remainder  to  said  child's  chil- 
dren, if  he  had  any  living  at  bis  death,  and, 
if  not,  then  the  land  should  revert  to  his  es- 
tate;   that,  by  reason  of  said  writing,  the 


executor  had  no  power  to  etmrey  and  pass 
title  to  the  fee  to  said  land;  and  that  he 
should  not,  on  this  account,  be  required  to 
accept  tbe  deed  so  tendered  to  him.  In  bis 
reply,  tbe  executor  admitted  that  tbe  dece- 
dent, in  his  lifetime,  attempted  to  divide  bis 
landed  estate  among  bis  children,  and  convey 
to  each  the  portion  thereof  which  he  desired 
him  to  have;  that  he.  In  furtherance  of  this 
desire,  executed  and  delivered  to  one  of  bis 
dilldren,  a  daughter,  a  deed  to  one  portion 
of  his  land ;  bnt  that,  although  he  pr^uired 
deeds  to  bis  two  sons,  they  were  never  ac- 
Imowledged  by  him  or  delivered  to  his  sons; 
and  that  be  died  while  they  were  In  this 
condition.  He  pleaded  further  that  the  chil- 
dren and  heirs  at  law  of  said  decedent  had 
never  attempted  to  take  or  bold  the  lands 
under  said  incomplete  writings;  and  that 
they  were  not  then  laying  claim  to  said  lands 
in  any  manner,  except  under  and  by  virtue 
of  the  will  of  decedent,  which  had  been  pro- 
bated and  under  which  tbe  executor  had 
made  tbe  sale.  The  incompleted  deeds  bad 
been  filed  in  a  suit  between  the  two  sons  and 
their  Bister,  in  wbldi  they  attempted  to  have 
the  deed  made  to  her  by  their  father  set 
aside.  The  record  in  that  suit  was  searched 
for  said  papers,  bnt  they  bad  been  lost  or 
misplaced;  and,  there  being  no  copies  extant, 
neither  the  original  papers  nor  copies  could 
be  filed  with  the  record  in  this  case.  From 
the  evidence  heard,  It  la  clear  that  these 
writings  were  intended  as  deeds.  The  drafts- 
man, in  the  preparation,  had  used  language 
in  tbe  caption,  granting,  and  habendum  claus- 
es, commonly  nsed  In  conveyancing,  and, 
while  the  papers  were  each  signed  by  dece- 
dent, they  were  never  acknowledged  or  de- 
livered, and  at  bis  death  were  found  at  bis 
borne  among  his  private  papers.  Since  the 
said  papers  were  neither  acluiowledged  nor 
delivered,  they  cannot  operate  as  deeds ;  and, 
unless  they  can  be  treated  as  wills,  they  can- 
not be  regarded  as  having  any  binding  force 
or  efCect 

In  Ward  v.  Ward,  104  Ky.  857,  48  S.  W. 
411,  20  Ky.  Law  Rep.  086,  the  distinguishing 
dtiaracteristic  between  a  will  and  a  deed  is 
pointed  out  to  be  that,  in  a  deed  some  es- 
tate vests  in  the  grantee  during  the  life  of 
the  grantor,  whereas  under  a  will  no  estate 
is  granted  or  vesta  until  after  tbe  death  of 
the  testator.  In  EcUer  v.  Robinson,  96  S.  W. 
846,  29  Ky.  Law  R^.  1038,  tbe  court,  speak- 
ing through  Chief  Justice  Hobson,  said : 
"The  rule  is  that,  if  a  paper  passes  no 
interest  in  the  lifetime  of  the  maker,  what- 
ever may  be  its  form,  if  It  is  operative  only 
upon  his  death,  it  is  a  will  and  to  be  elTectlTe 
must  be  probated.  On  the  other  hand,  tbe 
object  of  all  construction  is  to  arrive  at  the 
Intention  of  tbe  parties  and  their  Intention, 
where  it  Is  apparent  on  the  face  of  the  pa- 
pers, will  be  carried  into  etfecb  if  it  can  be 
fairly    done    under    its    terms."     Accepting 
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then,  the  Intention  of  tbe  decedent,  at  the 
time  these  writings  were  drawn,  as  a  guide 
In  determining  their  character,  we  are  con- 
strained to  hold  that  they  were  Intended  by 
him  as  deeds  and  not  as  wills.  After  his 
death,  hla  children  viewed  them  in  the  same 
light,  for  they  never  probated,  or  offered  to 
probate,  them.  Being  incomplete  as  deeds, 
they  are  of  no  binding  force  or  effect  wliat- 
ever. 

[2]  The  only  remaining  question  is.  Does 
the  language  used  by  the  testator  confer  up- 
on the  executor  power  to  sell  and  convey  his 
real  estate?  Upon  this  point  the  will  pro- 
vides :  "I  desire  that  my  executor  hereinaf  t- 
er  appointed  sell  the  liome  place  [this  is  the 
land  In  question]  located  north  of  Franklin, 
Ky.,  on  the  Louisville  and  Nashville  pike 
and  invest  the  proceeds  in  good  Interest  bear- 
ing bonds  or  real  estate  notes.  *  *  *  I 
hereby  appoint  my  brother  Dave  Scott  as 
my  executor  empowering  him  to  execute  deed 
to  the  sale  of  the  real  estate  mentioned 
above  and  to  act  without  bond."  This  Is  an 
unquallfled  direction,  first,  that  his  executor 
shall  make  a  sale  of  this  land;  and,  second, 
that,  having  made  the  sale,  he  shall  convey 
the  land.  Authority  could  not  have  been 
given  in  any  more  direct,  positive,  or  unam- 
biguous terms.  The  chancellor  correctly  held 
that  the  executor  was  empowered  to  make 
the  sale  and  by  deed  convey  or  pass  the  title 
to  his  purchaser.  We  are  further  of  the 
opinion  that  the  deed  tendered  by  the  execu- 
tor passed  the  fee-simple  title  to  the  land; 
and,  appellant  having  failed  to  show  any 
good  reason  why  he  should  not  accept  the 
deed  and  pay  for  the  land,  the  chancellor 
did  not  err  In  requiring  him  to  do  so. 

Judgment  affirmed. 


HINKEL  &  BDBLEN  v.  PRUrTT. 
(Court  of  Appeals  of  Kentucky.    Dec.  5, 1912.) 

StTNDAT    (I    19*)  —  InJUBIES    TO    PBOPKBTT  — 

Void  CoK^a^or. 

Though  a  contract  hiring  a  horse  for  a 
pleasure  drive  on  Sunday  may  have  been  void 
under  Ky.  St.  S  1321,  the  owners  of  a  horse 
would  not  thereby  be  precluded  from  maintain- 
ing an  action  of  tort  for  the  death  of  the  horse 
from  the  negligent  manner  in  which  it  was  driv- 
en after  the  defendant  secured  posBession  of  it. 

[Ed,  Note. — For  other  cases,  see  Sunday, 
CJent  Dig.  S|  BO-53;    Dec.  Dig.  {  19.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  Hlnkel  &  Edelen  against  T. 
Prultt.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Reversed  and  remanded. 

W.  H.  Fulton  and  Geo.  S.  &  Jno.  A.  Ful- 
ton, all  of  ISardstown,  for  appellants.  Nat 
W.  Halstead  and  Sam  W.  Eskew,  both  of 
Bardstown,  for  appellee. 

HOBSON,  C.  J.  Hlnkel  and  Edelen  own 
a  livery  stable  In  Bardstown.  They  brought 
this  suit  against  T.  Prultt  to  recover  for  the 


loss  of  a  horse.  The  material  allegations 
of  the  petition  are  these: 

"On  the day  of  September,  1911,  at 

the  Bpedal  Instance  and  request  of  defend- 
ant, T.  Prnitt,  they  hired  him  a  horse  and 
buggy  with  the  understanding  and  agree- 
ment that  he  would  drive  said  horse  not  more 
than  10  or  12  miles,  but  they  say  that  said 
defendant,  not  observing  said  agreement, 
but  in  violation  thereof,  drove  said  horse 
some  34  miles  or  more,  and  so  carelessly 
and  neglectfully  drove  said  horse  as  to  causa 
same  to  die  from  said  reckless  and  neglectful 
driving  about  one-half  hour  after  his  return  to 
plaintlfFs'  stable  from  said  drive,  and  plain- 
tiffs say  that  the  death  of  said  horse  was 
due  to  the  fast  and  long  and  hard  drive  so 
recklessly  and  negligently  made  and  done 
by  the  defendant,  and  said  horse  was  of  the 
value  of  two  hundred  dollars  ($200),  and 
plaintifTs  have  been  damaged  in  the  sum  of 
$200  by  defendant's  reckless  and  negligent 
acts  in  the  premises."  The  defendant  filed 
an  answer  tn  which  he  denied  the  allegations 
of  the  petition.  Afterwards  he  filed  an 
amended  answer  as  follows:  "Defendant 
avers  that  he  hired  said  horse  and  buggy  and 
said  horse  sued  for  herein  and  mentioned 
and  described  in  the  petition  herein  on  the 
3d  day  of  September,  1911;  that  said  3d  day 
of  September,  1911,  was  a  Sabbath  day,  usu- 
ually  known  as  Sunday,  and  that  the  only 
contract,  understanding,  or  agreement  which 
he  bad  with  the  plaintiffs  with  reference  to 
said  horse  and  buggy  was  had,  made,  and 
done  on  said  Sabbath  day,  the  3d .  day  of 
September,  1911,  and  that  he  hired  said 
horse  and  buggy  from  plaintiffs  on  said 
Sabbath  day,  and  used  said  horse  and  buggy 
on  said  Sabbath  day  only,  and  returned  It  to 
the  plaintiffs  on  said  Sabbath  day.  He  says 
that  said  entire  transaction  was  made,  had, 
and  done  on  the  Sabbath  day,  and  that  the 
contract  made  and  entered  Into  by  and  be- 
tween the  plaintiffs  and  this  defendant  with 
reference  to  the  hiring  of  said  horse  was 
all  made  on  said  Sabbath  day,  or  fiunday, 
and  that  at  the  time  said  defendant  hired 
said  horse  and  baggy  from  the  plaintiffs  that 
he  notified  said  Edelen  from  whom  be  hired 
said  horse  and  buggy  that  be  was  hiring 
said  horse  simply  for  a  pleasure  drive,  and 
not  as  a  matter  of  necessity  at  all,  and  the 
plaintiff  Edelen  well  knew  that  the  purpose 
for  which  this  defendant  was  hiring  said 
horse  and  buggy  was  a  matter  of  a  pleasure 
drive  on  said  Sunday  afternoon.  And  he 
says  that  said  plaintiffs  hired  said  horse 
and  buggy  to  this  defendant  simply  for  a 
pleasure  drive,  and  same  was  to  be  used  by 
defendant  for  a  pleasure  drive,  and  not  In  a 
case  of,  or  for  any  matter  of,  necessity  at 
all,  and  all  of  this  the  plaintiffs  well  knew 
at  the  time  they  hired  the  said  horse  and 
buggy  to  this  defendant,  and  know  same 
now."    The  plaintiffs  demurred  to  the  amend- 
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ed  answer.  The  coort  overrnled  the  demnr- 
rer,  and,  the  plaintiffs  standing  npon  their 
demnrrer,  their  petition  waa  dismissed. 
They  appeal. 

Section  1321,  Ky.  St,  among  other  things, 
provides:  "No  work  or  business  shall  be 
done  on  the  Sabbath  day,  except  the  ordi- 
nary household  offices,  or  other  work  of  ne- 
cessity or  charity,  or  work  required  in  the 
maintenance  or  operation  of  a  ferry,  skiff  or 
steamboat,  or  steam  or  street  railroads." 
Under  this  statute,  It  has  been  held  that 
contracts  made  on  Sunday  are  void,  and  that 
no  action  can  be  maintained  thereon.  Slade 
V.  Arnold,  14  B.  Mon.  287 ;  Murphy  v.  Simp- 
son, 14  B.  Mon.  419.  It  Is  Insisted  for  ap- 
pellee that  a  pleasure  ride  not  being  a  work 
of  necessity  or  mercy,  and  the  liveryman 
knowing  at  the  time  the  purpose  for  which 
the  horse  was  hired,  the  contract  was  void, 
and  no  action  lies.  But  the  case  involves  a 
tort  committed  subsequently  to  the  making 
of  the  contract 

The  gist  of  the  plaintiffs'  cause  of  action 
Is  the  defendant's  negligent  driving  of  the 
horse.  Their  cause  of  action  does  not  nec- 
essarily rest  on  the  contract  between  them 
and  the  defendant  It  rests  on  the  tort 
which  the  defendant  committed  in  abusing 
the  horse  after  he  got  It  In  possession.  The 
fact  that  he  got  the  horse  In  possession  on 
Sunday  does  not  excuse  Mm  if  while  so  in 
possession  he  by  his  negligence  killed  the 
horse.  A  man  who  has  the  possession  of 
the  property  of  another  on  Sunday  is  as 
much  under  obligation  not  to  mistreat  It  as 
on  any  other  day.  If  the  defendant  had  gone 
to  the  plaintiffs'  bam  and  taken  the  horse 
out  without  any  contract  with  them,  and 
80  driven  it  as  to  kill  it  he  could  not  ex- 
citse  himself  on  the  ground  that  the  wrong 
was  done  on  Sunday.  But  he  was  as  much 
bound  to  take  reasonable  care  of  the  horse 
when  he  got  It  on  Sunday  under  a  void  con- 
tract as  he  would  be  If  he  had  so  gotten  it 
on  any  other  day.  The  plaintiffs'  consent 
for  him  to  use  the  horse  on  Sunday  simply 
gave  him  the  rightful  iiossesslon  of  the 
horse;  but,  though  he  was  rightfully  In  pos- 
session, when  he  abused  the  horse,  he  com- 
mitted a  tort  for  which  he  is  liable.  In 
Newbury  t.  Luke,  68  N.  J.  Law,  189,  52  Atl. 
625,  the  court  in  disposing  of  a  case  like  this 
said:  "In  the  present  case  the  defendant 
argues  that  the  plaintiff's  right  of  action 
rests  upon  a  contract  of  bailment  made  on 
Sunday,  and,  as  that  contract  is  void,  the 
action  must  fail.  The  fallacy  is  exposed  by 
reference  to  the  fundamental  maxim — 'causa 
proxlma,  non  remota,  spectatur.'  The  Sun- 
day hiring  and  the  Sunday  driving  happened 
to  furnish  the  conditions  under  which  the 
death  of  the  horse  was  occasioned.  But 
Its  death  was  the  direct  and  natural  re- 
sult of  the  overdriving  and  abuse,  and  of 
these  alone.  These  causes  would  have  pro- 
duced the  same  result  if  they  had  occurred 


on  any  other  day  of  the  yreA,  just  as  they 
would  have  produced  it  had  they  occurred 
without  any  contract  of  bailment  whatso- 
ever. It  follows  that  the  Sunday  violation 
is  as  clearly  nonessential  npon  the  defend- 
ant's liability  as  are  such  questions  as  the 
exact  location  of  the  occurrence,  the  time 
of  day,  the  color  of  the  horse,  and  the  like. 
But  if  an  inquiry  into  the  contract  of  bail- 
ment were  material,  what  is  the  result?  The 
contract  falls,  because  made  on  Sonday. 
That  destroys  the  defendant's  right  to  drive 
the  horse,  but  it  certainly  does  not  confer 
the  right  to  overdrive  it  It  vitiates  the 
temporary  right  of  use,  but  it  does  not  pass 
the  permanent  right  of  property.  In  short 
it  leaves  the  defendant's  liability  npon  the 
same  basis  as  if  the  horse  had  been  taken 
without  the  leave  or  license  of  the  plaintiff." 
To  same  effect,  see  Nodlne  t.  Doherty,  46 
Barb.  (N.  T.)  69. 

In  Costello  v.  Ten  Eyck,  86  Mich.  848, 
49  N.  W.  162,  24  Am.  St  Rep.  128,  the  de- 
fendant had  taken  the  platotUTs  horse  to 
graze,  and  the  horse  had  died  from  being 
subjected  to  a  disease  by  negligence  of  the 
defendant;  but  he  insisted  that  he  was  not 
liable  for  the  death  of  the  horse  because 
the  contract  was  made  on  Sunday.  Reject- 
ing this  contention,  the  court  said:  "Having 
taken  the  horse'  into  his  possession,  though 
under  a  void  contract  be  yet  owed  a  duty  to 
the  plaintiff  to  exercise  some  degree  of  care 
over  it  He  was  bound  to  give  the  plain- 
tiff notice  of  the  disease,  so  that  the  plain- 
tiff  might  have  removed  the  property,  or 
have  taken  some  precaution  himself,  or  to 
have  refused  to  put  the  horse  in  the  pasture 
there."  In  Merrltt  v.  Earle,  29  N.  Y.  116, 
86  Am.  Dec.  292,  the  plaintiff  delivered 
horses  to  a  carrier  on  Sunday.  The  horses 
were  lost  When  sued,  the  carrier  defended 
on  the  ground  that  the  contract  was  made 
on  Sunday.  In  answer  to  this  contention 
the  court  said:  "But  it  is  not  material 
whether  the  contract  made  was  good  or  bad. 
It  was  enough  to  entitle  the  plaintiff  to  re- 
cover, that  the  defendant  being  a  common 
carrier,  had  in  his  custody  for  transportation 
the  plaintiff's  property,  and  by  his  negligence 
or  In  violation  of  duty  it  was  lost  This 
gave  the  plaintiff  a  right  of  action  wholly 
disconnected  from  the  statute  relating  to 
the  observance  of  Stmday.  Allen  v.  Sewall, 
2  Wend.  [N.  Y.]  328."  In  Hughes  v.  AUanta 
Steel  Co.,  136  Oa.  611,  71  S.  £1  728,  36  L. 
R.  A.  (N.  S.)  547,  Ann.  Cas.  19120,  394, 
a  servant  who  was  working  on  Sunday  in 
violation  of  law  was  injured  by  the  incom- 
petence of  a  fellow  servant  employed  by  the 
master  also  in  violation  of  the  Sunday  stat- 
ute, and  the  master  relied  on  the  statute 
in  bar  of  a  recovery.  It  was  held  that  the 
servant  could  recover  as  the  violation  of  the 
Sunday  law  was  not  the  efficient  cause  of 
the  Injury;  and  in  a  note  thereto  a  number 
of  other  cases  are  collected,  the  courts  hold* 
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lug  that  it  Is  no  defense  to  a  carrier  tbat  a 
passenger  was  traveling  on  Sunday  in  viola- 
tion of  law,  or  that  the  servant  was  em- 
ployed In  violation  of  the  Sunday  law.  See, 
also,  I.  C.  R.  R.  Go.  v.  Dick,  91  Ky.  434,  15 
S.  W.  665,  12  Ky.  Law  Rep.  T72;  Common- 
wealth V.  L.  &  N.  R  R.  Co.,  80  Ky.  291,  44 
Am.  Rep.  475. 

We  do  not  see  that  the  case  here  can  be 
distinguished  from  those  cited.  The  carrier 
commits  a  tort  when  he  suffers  a  passenger 
to  be  injured  by  his  negligence  or  when  he 
loses  that  which  he  undertakes  to  carry. 
The  master  commits  a  tort  when  by  his  neg- 
ligence his  servant  is  Injured.  In  all  these 
cases,  although  the  contract  was  in  viola- 
tion of  the  Sunday  law,  a  recovery  has  been 
allowed  for  the  tort,  and  we  do  not  see  that 
a  horse  delivered  to  another  under  a  con- 
tract of  hiring  or  other  bailment  can  on 
principle  be  distinguished.  While  there  are 
not  a  few  decisions  holding  otherwise,  it 
seems  to  us  that  the  rule  above  indicated  is 
In  keeping  with  the  previous  rulings  of  this 
court  and  rests  upon  sound  principle.  In 
Power  T.  Brooks,  7  Ky.  Law.  Rep.  204,  it  was 
said  that,  where  a  liveryman  who  hires  a 
team  to  a  customer  on  Sunday  knows  that 
the  customer  is  hiring  It  only  for  a  pleasure 
trip,  there  is  a  violation  of  the  Sunday  law, 
and  the  contract  is  void.  The  principle  there 
laid  down  would  apply  tf  this  were  a  suit 
ou  the  contract  of  hiring  to  recover  the  price 
agreed  to  be  paid  for  the  use  of  the  horse. 
But,  if  we  leave  out  of  view  entirely  the  con- 
tract and  the  breach  of  it,  there  remains 
the  fact  that  the  defendant  committed  a  tort 
by  overdriving  the  horse,  if  he  thus  negli- 
gently brought  about  its  death.  The  fact 
that  the  contract  was  void  did  not  license 
him  to  abuse  the  horse  with  impunity,  and, 
if  he  committed  a  tort  by  not  taking  reason- 
able care  of  the  horse  after  he  got  it  in 
bis  possession,  he  is  liable. 

Judgment  reversed  and  canse  remanded 
for  further  proceedings  consistent  herewith. 


TAYLOR  T.  PURDT  et  al. 
(Coort  of  Appeals  of  Kentucky.    Dec  6,  1912.) 
1.  Wills  (|  88*)— What  Cowtfi'iTUTES— Dis- 

TIirOUISHZD   FBOU  "DEED." 

Where  an  instrument  contained  the  usual 
words  of  conveyance,  having  premises,  haben- 
dum, tenendum,  reddendum,  condition,  warranty, 
and  covenants,  and  was  not  authenticated  as  a 
win,  but  was  acknowledged  as  a  deed,  it  must 
be  accepted  as  a  deed,  the  grant  being  in  the 
present  tense,  for  a  will  is  an  instrument  which 
vests  no  present  interest,  but  only  appoints 
what  is  to  be  done  after  the  death  of  the 
maker. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  208-217;    Dec.  Dig.  |  8a* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7463-7468;  vol.  2,  pp.  1919- 
1924;   voL  8,  p.  7630.] 


2.  Gifts   ({  18»)— "Out  Irtkb  Vivos"— De- 

LIVEBT. 

To  constitute  a  gift  inter  vivos,  there  must 
be  a  delivery,  either  actual  or  symbolicaL 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  II  29-33;   Dec  Dig.  |  18.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3001-3003;    voL  8,  p.  767L] 

3.  Gifts   (|  22*)—Dki.ivkbt— Requisites. 

A  delivery  to  effectuate  a  gift  must  be  ac- 
cording to  the  nature  of  the  thing  given ;  hence 
the  gift  of  property,  evidenced  by  a  written 
instrument  executed  by  the  donor,  is  valid  up- 
on delivery  of  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  37;   Dec  Dig.  |  22.*] 

4.  Gifts  (|  49*)— Deli  vest— Insuffioienot. 

In  an  action  involving  title  to  personalty, 
evidence  held  to  sufficiently  establish  the  deliv- 
ery of  a  deed  of  gift. 

[EM.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  il  05-100;    Dec.  Dig.  |  49.*] 

6.  Gifts  (|  47*)— Deli  vest— Pbesuiiptiohs. 
Where  a  deed  of  gift  in  favor  of  infant 
beneficiaries  appeared  in  the  possession  of  the 
trustee  of  the  gift,  its  dehvery  will  be  pre- 
sumed. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  81-86;    Dec  Dig.  |  47.*] 

6.  Gifts  (|  4*)— Dbscbiptiom  of  Pbopeitt— 

suffioiewot. 

Where  a  deed  of  gift  conveyed  all  of  the 
donor  s  estate,  real  and  personal,  the  descrip- 
tion was  sufficiently  definite  to  be  valid  and 
carried  with  it  a  note  in  favor  of  the  donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  3,  17;   Dec  Dig.  |  4.*] 

Appeal  from  Circuit  Court,  Marlon  County. 

Action  by  John  Taylor  against  WUllam  S. 
Purdy  and  others.  From  a  Judgment  dis- 
missing the  petition  of  plaintiff  to  subject 
certain  land  to  execution,  he  appeals.  Af- 
firmed. 

John  McChord,  of  Lebanon,  for  appellant 
W.  H.  Spragens  and  S.  A.  RusseU,  both  of 
Lebanon,  and  C.  C.  Boldrlck,  goardlan  ad 
litem,  of  Lebanon,  for  app^ees. 

MILLE3R,  J.  At  the  September,  1909,  term 
of  the  Marion  circuit  court,  the  appellant 
Taylor  recovered  a  Judgment  against  the 
appellee  W.  S.  Purdy  for  $600;  and  at  the 
January,  1910,  term  of  the  same  court,  Tay- 
lor recovered  a  further  Judgment  against 
Purdy  for  $200.  On  February  4,  1911,  Xer- 
xes Purdy  I,  the  father  of  W.  S.  Purdy,  died 
intestate,  leaving  the  appellee  W.  S.  Purdy 
and  Mrs.  Settle  Thornton  as  his  only  chil- 
dren and  heirs  at  law.  On  March  27,  1911, 
Taylor  caused  executions  to  issue  upon  his 
Judgments,  and  levied  them  upon  W.  S. 
Purdy's  supposed  undivided  half  Interest  in  a 
farm  of  106  acres  in  Marlon  county,  which 
had  belonged  to  his  father,  Xerxes  Purdy  I. 
It  developed,  however,  that  on  July  5,  1909, 
Xerxes  I  had  conveyed  his  farm  to  his  grand- 
son, Xerxes  II,  for  $2,000;  the  purchase 
price  being  evidenced  by  the  note  of  Xerxes 
II,  the  purchaser,  for  that  amount 

Furthermore,  on  May  28,  1910,  Xerxes  1 
had  executed  the  following  paper,  known  in 
the  record  as  the  deed  of  gift  to  wit:   "Brad- 
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fordsvlUe,  Ky^  May  28,  1910.  This  deed  of 
gift  and  conveyance,  made  and  entered  Into 
this  May  27th,  1910,  by  and  between  Xerxes 
Purdy,  Sr.,  of  Bradfordsrllle,  Ky.,  party  of 
the  first  part  and  Lacy  Ann  Purdy  bis  wife 
of  the  2nd  part  wltnesseth:  That  the  said 
X.  Purdy,  Sr.,  in  consideration  of  the  love 
and  aCFectlon  he  bears  his  wife,  has  given  and 
does  by  these  presents  give,  grant  and  con- 
vey to  the  said  Lucy  Ann  Purdy  his  wife, 
all  the  right,  title  and  Interest,  now  vested 
in  him  to  any  real  estate,  and  all  the  per- 
sonal estate  of  every  kind  whatever,  which 
he  now  holds  or  may  die  possessed  of,  to 
have  and  to  hold  In  fee  simple  daring  her 
natural  life,  and  at  her  death  to  be  divided 
eqnally  between  the  children  of  W.  S.  Purdy 
and  Mrs.  Bettle  Thornton,  wife  of  Dr.  Geo. 
Thornton,  to  be  held  In  trust,  and  used  and 
investea  for  the  benefit  and  advantage  of 
said  children  by  their  parents,  the  said  W.  S. 
Purdy  and  Mrs.  Bettle  Thornton,  during  tbe 
lifetime  of  said  parents.  Witness  my  band 
this  May  28th,  1910.  X.  Purdy,  Sr."  Both 
deeds  were  properly  acknowledged  before  a 
notary  public,  and  were  recorded  on  April  8, 
1911,  more  than  two  months  after  the  death 
of  Xerxes  I.  Taylor  brought  this  action  to 
set  aside  the  deed  to  Xerxes  II  ui>on  the 
ground  that  It  was  voluntary  and  had  never 
been  consummated  by  a  delivery  of  the  deed 
to  the  grantee,  and  to  subject  W.  S.  Purdy's 
Interest  in  the  farm  to  the  payment  of  appel- 
lant's debt  Tbe  petition  further  alleged,  in 
the  alternative,  that,  if  the  deed  to  Xerxes 
II  was  valid,  the  deed  of  gift,  which  con- 
veyed all  the  estate  of  Xerxes  I  to  the  chil- 
dren of  W.  S.  Purdy  and  Mrs.  Thornton,  was 
not  only  procured  by  fraud  and  duress,  and 
had  never  been  delivered,  but  was  inelfectaal 
in  law  for  any  purpose,  even  should  its  de- 
livery be  conceded  or  established.  The  Is- 
sue as  to  duress  and  undue  Infiuence  has 
been  abandoned,  and  the  case  has  been  tried 
here  upon  the  issues  raised  as  to  the  deliv- 
ery of  the  two  papers,  and  the  legal  effect 
of  the  deed  of  gift 

At  the  time  the  two  deeds  were  executed, 
Lucy  Ann  Purdy,  the  wife  of  Xerxes  I,  was 
living.  Mrs.  Purdy  died,  however,  on  July  19, 
1910,  about  seven  months  prior  to  the  death 
of  Her  husband.  It  is  established  by  the 
proof,  if  not  conceded,  that  the  sale  to  Xer- 
xes II  was  bona  fide  and  for  a  fair  price. 
He,  however,  paid  nothing  upon  his  purchase 
money  note  for  $2,000,  which  was  found 
among  the  papers  of  Xerxes  I  after  his  death. 
Appellant  contends  that  the  deed  of  gift  of 
May  28,  1910,  did  not  operate  either  to  es- 
tablish a  trust  in  favor  of  W.  S.  Purdy  and 
Mrs.  Thornton  and  their  children,  or  as  a 
gift  inter  vivos,  because  neither  the  deed  nor 
the  note  was  ever  delivered  to  either  of  them; 
and,  since  that  paper  was  ineffectual  for 
any  purpose,  one-half  the  estate  of  Xerxes  I 
descended,  under  the  statute,  to  his  son  W.  S. 
Purdy,  and  is  liable  for  appellant's  debt  Ap- 
pellant further  contends  that,  if  the  deed  of 


gift  should  be  treated  as  having  beoi  deliv- 
ered, and  as  sufllcient  to  establish  a  gift,  it 
was  nevertheless  testamentary  in  character, 
and,  not  liaving  been  executed  as  a  will,-  it 
failed  of  operation  for  that  reason,  thereby 
causing  the  property  to  descend  as  above  in- 
dicated. On  the  other  hand,  the  appellees 
insist  that  the  deed  of  gift  contains  a  good 
declaration  in  trust,  and  that  it'  was  deliv- 
ered by  Xerxee  I  during  his  lifetime  to  W.  S. 
Purdy,  one  of  the  beneficiaries  under  the 
deed.  The  circuit  court  took  appellees'  view 
of  the  case  and  dismissed  the  petition,  and 
from  that  judgment  Taylor  prosecutes  this 
appeal. 

[1  ]  As  to  the  contention  that  the  paper  of 
May  28,  1910,  is  testamentary  in  character, 
rather  than  a  deed,  and  must  fail  for  want 
of  proper  execution  under  the  statute,  little 
need  be  said.  The  rule  is  that,  if  the  instru- 
ment has  no  present  operation,  if  it  intend- 
ed to  vest  no  present  Interest,  but  only  ap- 
points what  is  to  be  done  after  the  death  of 
the  maker,  it  is  a  testamentary  Instrument, 
and  good  only  if  made  and  proved  as  a  wilL 
Eawllngs  v.  McRoberts,  95  Ky.  350,  25  S.  W. 
601, 16  Ky.  Law  Bep.  771 ;  Basket  v.  Hassell, 
107  U.  S.  602,  2  Sup.  Ct  415,  27  L.  EJd.  500. 
In  Bawlings  v.  McBoberts,  supra,  we  said: 
"The  contention  of  the  appellants,  who  were 
the  plaintiffs  below,  is  that,  although  the 
document  is  couched  in  the  form  of  a  deed, 
and  has  the  usual  words  of  conveyance,  yet 
it  la,  in  fact,  a  testamentary  disposition  of 
the  property  described,  and  hence  a  wiU. 
They  sue  for  the  land  sought  to  be  conveyed 
to  the  appellees,  because  the  writing,  as  a 
will,  is  not  effective  through  lack  of  proper 
attestation  under  the  statute.  It  is,  of  course, 
true  that  the  'form  of  the  Instrument  is  not 
conclusive  of  the  intention  of  the  maker  of 
it,  nevertheless,  if  the  writing  have  all  the 
requisites  of  a  deed.  It  is  a  fact  throwing 
light  on  the  Intention.  Here  we  have  grantor 
and  grantee  and  the  ordinary  words  opera- 
tive of  conveyance;  we  have  the  thing  grant- 
ed, the  consideration  expressed,  Uie  execu- 
tion, including  signing,  attestation,  and  ac- 
knowledgment, delivery,  acceptance,  and  reg- 
istration. As  Lord  Ooke  would  put  it  we 
tiave  the  premises,  habendum,  tenendum,  red- 
dendum, condition,  warranty,  and  covenants." 
See,  also,  Hunt  v.  Hunt,  119  Ky.  42,  82  S.  W. 
998,  26  Ky.  Law  Bep.  973,  68  L.  B.  A.  180, 
7  Ann.  Cas.  788. 

The  paper  under  consideration  is  in  the 
form  of  and  authenticated  as  a  deed.  It  is 
not  authenticated  as  a  will,  and  in  our  opin- 
ion was  never  intended  to  operate  as  a 
will.  On  the  contrary,  as  was  pointed  out  in 
Bawlings  V.  McBoberts,  supra,  the  words  of 
the  grant — those  which  are  operative  of  con- 
veyance— are  in  the  present  tense,  and  be- 
came effective  immediately  upon  the  delivery 
of  the  instrument ;  and,  under  the  authorities 
above  referred  to,  it  must  be  treated  as  a 
deed. 

[2]  In  order  for  personal  property  to  pass 
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B8  a  gift  Inter  tIvos,  there  must  be  a  deliv- 
ery of  the  property,  either  actual  or  ^m- 
bollcal.  Payne  v.  Powell,  5  Bnah,  248;  Mer- 
rltt  V.  Merrltt's  Elz'r,  9  Ky.  Law  Rep.  721; 
Bodemer  v.  Rettlg,  U4  Ky.  637,  71  S.  W. 
869,  24  Ky.  Law  Rep.  1474;  Slmmonds  t. 
Slnunonds,  183  Ky.  498,  118  S.  W.  804;  Fox- 
worthy  y.  Adams,  136  Ky.  403, 124  S.  W.  381, 
27  L.  R.  A.  (N.  S.)  808,  Ann.  Cas.  1912A. 
327;  Stark  r.  KeUey,  132  Ky.  876, 113  S.  W. 
498;  Basket  r.  HasseU,  107  U.  S.  602,  2  Sup. 
Ct  416,  27  L.  Ed.  600. 

[3]  A8  to  what  will  amount  to  a  d^very, 
20  Qyc.  1196,  Bays:  "Delivery,  to  be  effectual, 
must  be  according  to  the  nature  and  char- 
acter of  the  thing  givoi,  and  hence  may  be 
actual  or  constmctlTe  according  to  the  dr- 
cumstancee.  There  must,  however,  be  a  part- 
ing by  the  donor  with  all  present  and  future 
legal  power  and  dominion  over  the  property. 
The  general  rule  is  that  a  gift  of  property, 
evidenced  by  a  written  instrument  executed 
by  the  donor,  is  valid  without  a  manual  de- 
livery of  the  property.  However,  there  must 
be  a  delivery  of  the  instrument  declaring 
the  gift  in  order  to  make  such  gift  valid." 

The  above  rule  is,  in  effect,  approved  in 
Bunnell  v.  Bunnell,  111  Ej.  666,  64  S.  W. 
420,  66  S.  W.  607,  23  Ky.  law  Rep.  800,  llOL 
So  much  of  the  opinion  in  Payne  v.  Powell, 
6  Bush,  252,  as  declares  that  a  transfer  of 
personal  property  by  writing  alone  will  not 
satisfy  the  requirements  of  delivery  was  un- 
necessary to  the  decision  of  that  case,  as  was 
explained  In  Rodemtf  v.  Rettig,  114  Ky.  637, 
71  S.  W.  869,  24  Ky.  law  Rep.  1474.  If, 
therefore,  the  deed  of  gift  was  delivered  by 
the  grantor,  the  case  comes  directly  within 
the  rule  above  announced. 

[4,  t]  Upon  the  issue  of  delivery,  the  evl- 
Seace  is  brief.  It  appears  from  the  testi- 
mony of  Reynlerson,  the  notary  who  took  the 
acknowledgement  to  the  deed  of  gift,  that  he 
carried  it  to  his  office  for  the  purpose  of 
writing  out  his  certificate,  and  then  delivered 
the  deed  to  W.  S.  Purdy,  one  of  the  trustees 
named  therein.  There  is  no  other  testimony 
upon  this  point ;  and,  in  the  absoice  of  any 
testimony  explaining  or  attacking  the  deliv- 
ery thus  made  by  Reynierson,  we  must  as- 
sume that  he  acted  properly  and  at  the  direc- 
tion of  the  grantor.  Moreover,  the  deed  ap- 
pearing in  the  {wssession  of  the  trustee,  a 
preenmption  of  its  delivery  will  be  indulged 
on  behalf  of  the  infant  beneficiaries.  The 
ddlvery  having  thus  been  shown,  the  deed 
operated  as  a  gift  inter  vivos. 

[6]  Appellant  cont^ids,  however,  that  the 
description  of  the  property  conveyed  is  too 
indefinite  to  embrace  the  note  of  Xerxes  II 
for  12,000.  We  do  not  attach  much  impor- 
tance to  this  suggestion.  In  Graham  v.  Bot- 
ner,  18  Ky.  Law  Rep.  638,  37  S.  W.  683, 
George  Nellman  conveyed  to  bis  sister  by 
deed  "all  his  property,  real  and  personal"; 
and,  in  answer  to  the  argument  that  the  de- 
scription of  the  property  was  too  indefinite 


and  uncertain  to  pass  anything,  the  court 
said:  "The  description  of  the  property  con- 
veyed enables  those  who  claim  under  it,  as 
against  George  and  his  heirs,  to  identify  it 
It  affords  a  means  of  identification ;  and,  if 
George  Nellman  was  living,  he  could  neither 
assail  the  deed  on  the  ground  of  fraud,  nor 
would  he  be  permitted  to  say  that,  when  be 
conveyed  all  his  estate,  real  and  personal, 
it  was  so  indefinite  as  to  render  the  convey- 
ance void,  for  it  could  be  shown  by  proof 
aliunde  what  estate  he  had  when  the  writing 
was  delivered.  Pond  v.  Bergb,  10  Paige  [N. 
Y.]  140;  Wilson  t.  Boyce,  92  U.  S.  820  [23 
li.  Ed.  608];  [Parker  v.  Teas],  79  Ind.  285; 
[McOasland  v.  ^tna  life  Ins.  Go.]  108  Ind. 
130  [9  N.  B.  119]." 

The  deed  under  consideration  is  as  broad 
in  its  terms  as  the  deed  in  Graham  v.  Bot- 
ner,  supra.  It  conveyed  all  of  the  grantor's 
right,  title,  and  Interest  in  any  real  estate, 
and  all  the  personal  estate  of  every  kind, 
which  he  then  bad,  or  might  have,  at  the 
time  of  his  death,  to  his  wife,  Lucy  Ann 
Purdy,  for  life,  and  at  her  death  it  was  to 
be  divided  equally  between  the  children  of 
W.  S.  Purdy  and  Bettie  Thornton,  for  whose 
use  and  benefit  it  was  to  be  held  during  the 
lifetime  of  their  parents. 

We  are  of  opinion  that  the  deed  of  May 
28, 1910,  operated  as  a  gift  inter  vivos;  and, 
that  being  true,  it  is  unnecessary  to  con- 
sider whether  it  created  a  valid  trust 

The  Judgment  of  the  circoit  court  was 
right,  and  it  is  affirmed. 


THOMAS'  ADM'B  v.  EMINHNOH  DISTILIi- 
INO  CO. 

(Court  of  Appeals  of  Kentucky.    Dee.  4, 1912.) 

L  Death  (|  76*)  —  Cause  —  SuFFicntNOT  or 

EVIDENCK. 

In  an  action  for  a  boy's  death  claimed  to 
have  been  caused  by  fever  and  spinal  menin- 
gitis, resulting  from  water  negligently  polluted 
by  defendant  distilling  company,  evidence  held 
not  to  show  that  the  polluted  water  proximately 
caused  the  boy's  deauL 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent 
Dig.  I  94 ;   Dec.  Dig.  i  76.*] 

2.  Death  (|  76*)  —  Evidencb  —  Cause  ov 

Death. 

It  must  appear,  beyond  a  mere  possibility 
or  a  bare  probability,  that  the  alleged  negli- 
gence caused  decedent's  death  in  order  to  re- 
cover. 

[Eld.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  194;  Dec.  Dig.  176.*] 

8.  Evidence  (|  596*) — Suitioiikct. 

Plaintiff  must  establish  his  cause  of  ac- 
tion by  evidence  which  does  more  than  support 
a  mere  guess  as  to  the  existence  of  the  facts  es- 
tabUshing  liabiUty. 

[Eid.   Note. — ^For   other  cases,   see  Evidence, 
Cent  Dig.  II  2446-2448;   Dec.  Dig.  {  686.*1 

Appeal  from  Circuit  Court  Henry  County. 

Action  by  Richard  Thomas'  administrator 

against   the   Eminence   Distilling   Company. 
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From  a  judgment  for  defendant,  idaintlff  ap- 
peals.   AfBrmed. 

W.  O.  Jackson,  of  New  Castle,  and  Clore, 
Dickerson  &  Clayton,  of  Cincinnati,  Ohio,  for 
appellant  Turner  &  Turner,  of  New  Castle, 
Chas.  H.  Sheild,  of  Louisville,  Moody  &  Bar- 
t)our,  ot  New  Castle,  and  Willis,  Todd  ft 
Bond,  of  Sbelbyville,  for  appellee. 

CLAY,  C.  Richard  Thomas,  at  the  time  of 
his  death,  was  an  infant  eight  years  of  age. 
On  May  25, 1911,  he  fell  into  Pox  Run  creek. 
He  dieid  on  September  1&,  1911.  Charging 
that  the  defendants,  the  Eminence  DlstUling 
Company,  Simoh  Well,  and  Charles  Bright, 
onlawfolly  and  negligently  polluted  and  pois- 
oned the  waters  of  Fox  Run  creek,  and  there- 
by caused  the  death  of  the  decedent,  A.  W. 
Thomas,  his  administrator,  brought  this  ac- 
tion to  recover  damages.  At  the  conclusion 
of  all  the  evidence,  the  conrt  directed  a  ver- 
dict in  favor  of  the  defendants.  Judgment 
was  entered  accordingly,  and  plaintiff  ap- 
peals. 

Doling  the  years  1910  and  1911,  the  Emi- 
nence Distilling  Company  was  engaged  in 
operating  a  large  distillery  near  the  town  of 
Iknlnence  in  Henry  connty.  Charles  Bright 
was  its  general  superintendent  Simon  Well 
was  feeding  and  slopping  a  large  number  of 
cattle  on  the  premises.  In  the  Inclosure  In 
which  the  cattle  were  confined,  the  Distilling 
Company  constructed  a  concrete  dam.  The 
dirty  water  and  excrement  on  the  surface  of 
the  pen  were  permitted  to  flow  and  accumu- 
late in  a  i)ooL  There  the  solid  matter  would 
settle  to  the  bottom.  There  was  a  sluice  gate 
near  the  bottom,  and  in  the  center  of  the 
dam.  Across  this  gate  was  a  wire  screen 
with  12  meshes  to  the  inch.  When  solid  mat- 
ters would  settle  in  the  bottom,  the  sluice 
gate  was  opened,  and  the  water  and  such 
parts  of  the  solid  matter  as  would  pass 
through  the  screen  were  permitted  to  flow 
Into  Fox  Run  creek.  On  the  4th  day  of 
April,  1911,  there  was  a  cloudburst  at  the 
headwaters  of  Fox  Run,  and  the  concrete 
dam  was  washed  away.  A  cypress  dam  was 
then  Installed.  In  May  the  cypress  dam 
gave  way.  When  these  dams  gave  way,  the 
accumulated  filth  ran  into  the  creek  and 
polluted  It 

A.  W.  Thomas,  the  administrator  of  the 
decedent,  lived  in  the  years  1910  and  1911 
on  a  farm  sitnated  about  two  miles  south  of 
the  distillery  on  Fox  Run  creek,  which  flows 
through  the  farm.  On  May  26,  1911,  the 
decedent,  Richard  Thomas,  fell  Into  the  creek 
and  swallowed  some  of  the  water.  He  be- 
came sick  and  vomited  more  or  less.  The 
boy's  condition  Improved  for  a  few  days,  but 
about  two  weeks  later  he  became  qnlte  sick. 
A  physician  was  then  called  and  diagnosed 
the  case  as  intermittent  fever,  and  treated 
the  boy  for  this  disease.  About  the  2d  of 
July,  the  physician  pronounced  the  case  one 
of  typhoid  fever.     This  disease  continued 


for  several  weeks;  and,  wbea  the  boy  had 
practically  recovered  from  typhoid  fever,  he 
was  taken  ill  with  spinal  meningitis.  On 
September  ISth  he  died. 

The  evidence  for  plaintiffs  tends  to  show 
that  an  enormous  quantity  of  decaying  and 
fermenting  animal  and  vegetable  matter  pass- 
ed from  the  pool  at  the  distillery  into  the 
creek.  Aa  it  descended  the  valley  and  the 
stream  widened,  the  polluted  waters  spread 
out  Into  shallow  pools,  depositing  on  the 
farm  of  plaintiff  and  near  his  house  a  large 
amount  of  putrid  matter,  some  of  which  ap- 
peared  as  a  fonl  scnm,  and  some  as  a  rotting 
sediment,  and  the  odor  emitted  therefrom 
was  very  noisome.  Three  or  four  physicians 
testified  that  typhoid  and  meningitis  were 
germ  diseases,  and  that  while  those  germs 
apparently  originated  with  the  human,  the 
liberated  germs  were  carried  by  the  wind,  on 
the  bodies,  feet,  and  wings  of  fowls,  birds, 
and  Insects  to,  and  deposited  into,  such  pools. 
That  such  stagnant  and  polluted  water  was 
a  most  fertile  field  and  hotbed  for  breeding 
large  and  malignant  colonies  of  disease 
germs.  While  such  germs  are  present  in  al- 
most all  localities,  they  are  generally  pres- 
ent in  limited  numbers,  and  in  such  emaciat- 
ed condition  that  they  are  not  likely  to  pro- 
duce diseases  unless  the  small  and  weakened 
colonies  are  placed  in  some  nutritious  and 
suitable  breeding  ground,  in  which  event  they 
will  multiply  and  develop  into  large  and  ma- 
lignant colonies,  capable  of  Infecting  strong 
and  healthy  persons.  Two  or  three  physi- 
cians gave  It  as  their  opinion  that  decedent 
was  Infected  by  germs  which  came  from  the 
polluted  water  of  the  creek.  It  developed, 
however,  on  cross-examination  that  they  bad 
made  no  examination  of  the  waters  of  the 
creek,  and  could  not  say  from  personal 
knowledge  that  any  typhoid  or  meningitis 
germs,  or,  in  fact,  any  disease  germs,  were 
present  in  the  creek,  or  in  any  of  the  pools 
referred  to.  While  giving  It  as  their  opin- 
ion that  the  boy  died  from  disease  germs 
coming  from  the  waters  of  the  creek,  they 
admitted  that  such  germs  could  be  carried 
by  insects,  files,  bugs,  chickens,  and  turkeys, 
and  that  it  was  a  pure  g^iess  as  to  where  a 
patient  took  typhoid  fever. 

It  is  unnecessary  to  give  the  evidence  ad- 
duced by  the  defendant  The  rule  Is  that 
when  the  plaintiff  introduces  his  evidence, 
and  at  Its  conclusion  the  defendant  moves 
the  court  to  instmct  the  Jury  peremptorily 
to  find  for  it,  whether  the  motion  Is  then 
determined  by  the  court  or  not,  it  must  be 
decided,  on  the  plalntUTs  evidence,  without 
reference  to  any  fact  shown  by  the  evidence 
introduced  on  behalf  of  the  defendant,  un- 
less that  evidence  tends  to  make  out  a  case 
for  plaintiff;  for,  in  so  far  as  there  is  a 
conflict  in  the  evidence,  the  question,  if  ma- 
terial, is  for  the  Jury.  Golns  v.  North  Jelli- 
co  Coal  Co.,  140  Ky.  823,  181  8.  W.  28. 

The  question  is,  Did  plaintiff  succeed  In 
making  out  a  case?     Counsel  for  plaintiff 
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insist  that  the  eyidence  clearly  establishes 
the  following  propositions:  "(1)  That  the 
Distillery  Company,  Charles  Bright,  and  Si- 
mon Weil  produced  the  putrid  and  infectious 
matter.  (2)  That  they  placed  It  In  a  posi- 
tion to  be  concentrated  in  a  cesspool.  (3) 
That  the  cesspool  did  arrest  the  flow  and 
hold  the  water  In  a  stagnant  pool  for  longer 
and  shorter  periods,  during  which  time  con- 
tinued decomposition  and  decay  progressed. 
(4)  That  a  stagnant  pool  containing  decay- 
ing animal  and  vegetable  matter  creates  a 
nutritious  and  fertile  field  for  the  multipli- 
cation and  development  of  malignant  typhoid 
and  meningeal  germs,  and  other  matter  dele- 
terious to  health  and  life.  (5)  That  such 
matter  was  put  by  the  appellees  In  a  place 
where  it  could  be  released  Into  Fox  Run,  and 
that  they  made  preparation  by  constructing 
a  sluice  gate  for  the  express  purpose  of 
flowing  this  putrid  matter  into  the  stream 
at  intervals,  and  after  it  had  been  detained 
long  enough  to  become  infected  with  these 
pathological  germs.  (6)  That  the  appellees 
did,  in  pursuance  of  said  Intention  and  prep- 
aration, liberate  this  polluted  matter  into 
Fox  Run,  and  deliberately  caused  It  to  flow 
into  and  upon  the  premises  occupied  by  the 
appellant  and  his  intestate.  (7)  That,  when 
the  water  was  so  turned  loose,  it  was  emit- 
ting a  foul  odor,  and  was  known  as  a  mat- 
ter of  common  knowledge  to  be  so  Infected. 
(8)  That  much  of  this  putrid  matter  was  de- 
posited In  the  pools  of  the  stream,  and  In 
the  valley  on  the  premises  of  the  appellant 
and  near  to  his  residence  (9)  That  this  play- 
ful and  Innocent  child  fell  Into  a  pool  of 
this  contaminated  water,  and  swallowed  a 
large  portion  of  It,  and  his  clothes  were  sat- 
urated. (10)  That  during  the  night  there- 
after he  became  quite  ill,  and  continued  ill 
from  that  date  untU  lils  death.  (11)  That 
la^e  numbers  of  flies  were  gathered  upon 
the  fetid  matter  and  continued  to  bear  this 
noxious  and  poisonous  material  from  the 
creek  to  the  residence  and  surroundings 
where  the  child  lived.  (12)  And  show  by 
the  attending  physician  that  such  stagnant 
and  putrifylng  flow  was  filled  with  these 
typhoid  and  m.eningeal  germs,  and  that  they 
conld  be  earned  to  the  patient  by  drinking 
the  water,  by  coming  in  contact  with  abrad- 
ed surfaces,  and  by  being  conveyed  on  the 
feet  and  bodies  of  the  fowls  and  flies.  (13) 
That  infection  is  commonly  produced  by 
ttiis  means.  (14)  The  attending  physician 
emphatically  testified  that  this  stream  was 
■o  infected,  and  that  the  boy  was  infected 

151  S.W.— 4 


by  that  stream,  and  that  the  infection  caus- 
ed his  illness  and  his  death." 

[1]  While  it  is  true  that  several  of  the 
above  propositions  are  established  by  the 
evidence.  It  is  clear  that  the  main  proposi- 
tions— that  is,  the  ones  upon  which  plain- 
tiff's case  depends— are  not  established. 

[2]  In  order  for  plaintiff  to  recover,  it 
was  necessary  to  show  that  the  pollution 
of  the  creek  by  defendant  was  the  proximate 
cause  of  decedent's  death.  A  possibility,  or 
a  bare  probability,  that  his  death  was  so 
caused  is  not  sufficient.  Plaintiff  should 
have  shown  the  actual  presence  of  disease 
germs  in  the  creek;  that  the  boy  drank  wa- 
ter from  the  creek;  and  that,  witliln  the 
usual  period  of  incubation  after  drinking 
the  water,  the  boy  became  ill  therefrom  and 
died.  Physicians  who  testified  for  plaintiff 
admit  that  they  made  no  examination  of  the 
waters  for  the  purpose  of  detecting  the  pres- 
ence of  disease  germs.  Without  evidence  to 
this  effect,  the  cause  of  the  boy's  death  is 
mere  speculation.  They  admit  that  he  might 
have  taken  the  typhoid  fever  or  spinal  men- 
ingitis from  germs  that  came  from  other 
sources.  They  made  no  examination  of  the 
water  in  the  well  on  plaintlfTs  farm,  or  of 
the  water  of  the  spring  from  which  plaintiff 
and  Ills  family  drank  after  the  well  went 
dry.  These  waters  may  have  contained  the 
germs  which  produced  the  disease  from 
which  the  boy  died.  They  admit  that  the 
disease  might  have  been  transmitted  by  flies, 
bugs,  or  other  animals  that  had  visited 
privies  or  other  Infected  places.  As  there 
was  no  positive  evidence  of  the  presence  of 
disease  germs  in  the  creek,  and  as  the  boy's 
death  occurred  nearly  four  montlis  after 
falling  in  the  creek,  it  is  Just  as  probable 
that  his  death  resulted  from  germs  trans- 
mitted in  some  other  way  as  from  germs 
takeii  front  the  creek. 

[3]  Had  the  case  been  submitted  to  the 
Jury,  they  could  have  done  nothing  more  than 
guess  at  the  cause  of  the  boy's  death;  and 
it  is  a  well-settled  rule  that  a  defendant's 
rights  should  not  be  guessed  away  for  one 
upon  whom  the  burden  rests  of  establishing 
a  cause  of  action.  L.  &  N.  R.  R.  Co.  v. 
Wathen,  49  S.  W.  185,  22  Ky.  Law  Rep.  82; 
Hurt  V.  L.  ft  N.  R.  R.  Co.,  116  Ky.  545,  76  S. 
W.  602,  26  Ky.  Law  Rep.  755;  Wlntuska's 
Adm'r,  v.  L.  ft  N.  R.  R.  Co.,  20  S.  W.  819, 
14  Ky.  Law  Rep.  579;  Louisville  Gas  Co.  v. 
Kaufman,  105  Ky.  181.  48  S.  W.  434,  20  Ky. 
Law  Rep.  1069. 

Judgment  affirmed. 
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DENTON  et  aL  t.  MILLER  et  aL 
(Supreme  Court  of  TenneBiee.    Nor.  80, 1912.) 
CointTS  (I  246*)— Affbai,  — Jurisdiction  — 

CONBIITXITIONAI.  QUESTIONS. 

Though  the  bill  charged  unconatitntionality 
of  the  statute  under  which  defendant  was  cre- 
ated, such  question,  not  being  referred  to  in 
the  brief  of  complainants  on  their  appeal,  and 
appearing  to  be  abandoned,  and  there  being 
nothing  to  Justify  the  court  in  taking  it  up  on 
its  own  motion,  does  not  take  the  appeal  out 
of  the  jurisdiction  of  the  Court  of  Cavil  Ap- 
peals. 

[Bid.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  II  743-748;   Dec.  Dig,  f  24fl.»] 

Appeal  from  Chancery  Court,  Rhea  Coun- 
ty;  T.  M.  McConneU  and  V.  O.  Allen,  Chan- 
cellors. 

Suit  by  J.  J.  Denton  and  others  against 
R.  C.  Miller  and  others.  From  an  adverse 
decree,  complainants  appeal.  Transferred  to 
Court  of  Civil  Appeals. 

W.  L.  Glv^s,  of  Dayton,  for  appellants. 
Miller  ft  SwatTord,  of  Dayton,  for  appel- 
lees. 

PER  CURIAM.  This  cause  presents  a 
controversy  wholly  within  the  jurisdiction  of 
the  Court  of  Civil  Appeals,  but  for  the  fact 
that  the  bill  charges  the  nnconstitutlonaUty 
of  chapter  236  of  the  Acts  of  1907,  under 
which  the  defendant  county  board  of  educa- 
tion was  created.  But  this  question  seems 
to  have  been  abandoned.  It  is  not  referred 
to  In  the  brief  of  complainant's  counsel,  and 
we  see  nothing  in  the  act  which  would  justi- 
fy the  court  in  taking  up  the  question  on 
its  own  motion.  Under  such  circumstances 
there  is  no  constitutional  question  before 
the  court,  and  the  case  is  entirely  with  the 
Court  of  Civil  Appeals.  The  cause  is  there- 
fore ordered  to  be  transferred  to  that  court 

A  copy  of  this  opinion  wiU  be  attached  to 
the  record  and  accompany  the  transfer. 


BROWN  et  al.  v.  SULLIVAN  COUNTT. 
(Supreme  Court  of  Tennessee.    Nov.  23, 1012.) 

1.  COUNTIIS    (I  18*)- DiSTBICTS  — CONBTITU- 
TIONAL  PBOVIBIOKS. 

Const  art  6.  {  16,  provides  that  the  dif- 
ferent counties  of  the  state  shall  be  laid  off  as 
the  General  Assemblv  directs  into  districts  of 
convenient  size,  so  that  the  whole  number  in 
each  coun^  shall  not  be  more  than  25,  or  4 
for  every  100  square  miles.  Const  1796,  art 
6, 1 12,  provided  for  the  division  of  districts  ac- 
cording to  a  population  basis.  Held  that,  in 
view  of  the  act  of  1835  found  in  Shannon's 
Code,  &  97,  enacted  under  a  constitutional  pro- 
vision identical  with  the  present  fine,  providing 
for  the  division  of  counties  into  districts  on  the 
basis  of  the  population,  the  instant  constitu- 
tional provision  must  be  taken  as  giving  the 
Legislature  power,  either  to  divide  the  coun- 
ties on  a  population  basis,  into  districts  of  not 
more  than  25  in  number,  or  according  to  terri- 
tory, into  districts  not  in  excess  of  4  in  100 
square  miles,  and  hence  Prlv.  Laws  1911,  c 


620,  dividing  a  county  of  4S0  square  miles  Into 
22  districts,  U  not   invalid. 

[Ed.  Note.— For  other  cases,  see  (3onntiea, 
Cent  Dig.  18  17,  18;  Dec  Dig.  |  la*) 

2.  CoNBTiTUTiONAi.  Law  (|  19*)— Conbtbito- 

TION  OF  CONSTITUTIOHAI.  PBOTISIONa— CON- 
TEKPOBANEOUS   CONSTRUCTION. 

The  act  of  1836  (Shannon's  Code,  I  97), 
must  be  regarded  as  a  contemporaneous  con- 
struction of  the  oonstitutional  provision,  and 
that  construction,  having  been  acquiesced  in 
since  1835,  will  be  adhered  to. 

[Bid.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  ||  14,  l5;   Dec.  Dig.  f 

Xo*  J 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; Dana  Harmon,  Judge. 

Suit  by  J.  O.  Brown  and  others  against 
Sullivan  County.  From  a  judgment  dismiss- 
ing the  suit,  plaintiffs  appeaL    Affirmed. 

Phlegar,  Powell,  Price  ft  Shelton,  of  Bris- 
tol, for  appellants.  C  J.  St  John,  of  Bristol, 
for  appellee. 

OREEN,  J.  This  suit  was  brought  by  cer- 
tain citizens  and  taxpayers  of  Sullivan  coun- 
ty to  enjoin  the  issuance  of  $200,000  of  the 
county's  bonds  for  road  purposes. 

It  was  alleged  that  chapter  620  of  the 
Acts  of  1911,  which  authorize  these  bonds, 
was  unconstitutional  and  void,  and  it  was 
also  alleged  that  the  county  court  of  Sullivan 
county,  which,  pursuant  to  the  said  act  of 
the  Legislature,  directed  the  issuance  of  said 
bonds,  was  organized  in  an  Illegal  manner, 
and  was  therefore  without  power  to  effect 
this  bond  issue. 

The  act  of  the  Legislature  is  attacked  as 
being  in  violation  of  section  17  of  article  2 
of  the  Constitution ;  it  being  insisted  that  It 
contains  several  matters  not  covered  by  the 
caption  and  Incongruous  therewith.  This 
contention  has  been  disposed  of  orally,  and 
will  not  be  considered  In  this  opinion.  It 
is  sufficient  to  say  that  we  do  not  find  the 
act  of  the  Legislature  subject  to  the  objec- 
tions urged  against  it 

[1]  It  Is  Insisted,  however,  that  Sullivan 
county  is  entitled  to  have  but  17  civil  dis- 
tricts under  the  Constltatlon,  whereas,  as  a 
matter  of  fact  it  has  22.  These  22  districts 
are  represented  by  justices  of  the  peace  in 
the  county  court  and  It  is  urged  that  the 
county  court  of  this  county  Is  therefore  or- 
ganized in  violation  of  the  Constitution  and 
is  accordingly  an  illegal  body. 

In  section  15  of  article  6  of  the  Constlta- 
tlon It  is  provided  that  "the  different  coun- 
ties of  this  state  shall  be  laid  off  as  the 
Oeneral  Assembly  may  direct  Into  districts 
of  convenient  size,  so  that  the  whole  number 
In  each  county  shall  not  be  more  than  26, 
or  4  for  every  100  square  miles.  There  shall 
be  two  justices  of  the  peace  and  one  con- 
stable elected  in  each  district  by  the  qualified 
voters  therein,"  etc. 

The  plaintiffs'  contention  Is  that  no  coun- 
ty can  have  more  than  4  dvil  districts  for 
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every  100  sqaare  miles,  and  that.  In  no  event, 
can  the  number  exceed  25.  They  allege  that 
Sullivan  coun^  has  but  430  square  miles, 
and  that.  In  the  ratio  of  4  districts  to  every 
100  square  miles,  this  county  would  not  be 
entitled  to  have  more  than  17  civil  districts; 
that  the  division  of  the  county  into  22  civil 
districts  is  unconstitutional.  This  is  the 
plalntUFs'  constructioa  of  the  constitutional 
provision  quoted. 

We  do  not  think  this  is  the  true  meaning 
of  this  portion  of  the  (institution.  The  lan- 
guage. Inserting  in  parenthesis  the  omitted 
words,  which  are  plainly  Implied,  reads  as 
follows: 

"The  different  counties  of  this  state  shall 
be  laid  off  as  the  .General  Assembly  may 
direct.  Into  districts  of  convenient  size,  so 
that  the  whole  number  In  each  county  shall 
not  be  more  than  25,  or  (so  that  the  whole 
number  in  each  county  shall  not  be  more 
than)  4  for  every  100  square  miles." 

We  think  It  was  intended  by  the  Constitu- 
tion to  Intrust  the  manner  of  districting  the 
counties  to  the  Legislature,  according  to  a 
population  basis  or  a  territorial  basis,  as 
the  Legislature  should  think  best  Within 
limitations,  the  counties  were  to  be  laid  off 
as  the  Legislature  might  direct 

Under  the  Constitution  of  1796,  JosUces 
were  selected  not  exceeding  two  for  each 
captain's  company,  on  a  population  basis. 
Article  5,  {  12.  Under  the  present  Constitu- 
tion, and  that  of  1834,  the  regulation  of 
this  matter  was  committed  to  legislative  dis- 
cretion, with  a  proviso  limiting  the  entire 
number  of  districts  in  each  county.  If  the 
counties  were  divided  on  a  population  basis, 
then  the  entire  number  of  civil  districts  was 
limited  to  26.  The  Legislature  was  authoriz- 
ed to  create  any  number  of  dvll  districts, 
not  exceeding  25,  In  each  county.  On  the 
other  hand.  If  the  Legislature  divided  the 
counties  into  districts  In  proportion  to  the 
area  of  each  coun^,  then  the  Constitution 
limited  the  number  of  districts  to  not  more 
than  4  for  each  100  square  miles.  It  was 
not  intended  by  this  provision  to  declare  that 
25  districts  should  be  created  only  in  coun- 
ties covering  625  square  miles. 

The  section  quoted  appears  alike  In  the 
Constitutions  of  1834  and  1870.  In  1835  the 
Legislature  enacted  the  following  law,  con- 
tained In  Shannon's  Code,  |  97,  and  section 
79  of  the  Code  of  1858: 

"The  number  of  districts  shall  be  propor- 
tioned to  the  voting  population  of  the  coun- 
ty, as  follows:  For  every  3,000  qualified 
voters,  and  upwards,  there  shall  be  twenty- 
five  districts;  for  every  2,500  qualified  voters, 
and  under  3,000,  there  shall  be  twenty  dis- 
trlctx;  for  every  2,000  qualified  voters,  and 
under  2,600,  there  shall  be  seventeen  dis- 
tricts; for  every  1,600  qualified  voters,  and 
under  2,000,  there  shall  be  fifteen  districts; 
for  every  1,000  qualified  voters,  and  under 


1,600,  there  shall  be  twelve  districts;  for 
every  700  qualified  voters,  and  under  1,000, 
there  shall  be  ten  districts;  for  less  than  700 
qualified  voters,  there  shall  be  eight  dis- 
tricts." 

[2]  This  act,  as  stated,  has  been  on  our 
statute  books  since  1836.  It  is  a  contem- 
porary legislative  construction  of  the  lan- 
guage of  the  Constitution  In  question  here, 
as  it  appeared  In  the  Constitution  of  1834. 
It  shows  that  at  that  time  this  provision  of 
the  Qonstltutlon  was  construed  as  authorizing 
the  Legislature  to  divide  the  counties  of  the 
state  into  dvU  districts  on  a  population  basis. 
We  think  this  was  an  authorized  construc- 
tion. At  any  rate,  this  construction  has  been 
acquiesced  in  and  accepted  as  correct  since 
1836,  and  all  the  counties  of  the  state  have 
been  divided  into  districts  In  this  manner. 
Even,  therefore,  If  we  were  of  opinion  that 
the  original  act  of  1836  was  based  on  a  mis- 
interpretation of  the  Constitution  (which  we 
are  not),  we  would  refuse,  at  this  late  date, 
to  hold  Budi  legislation  unconstitutional. 

We  are  of  opinion,  therefore,  that  the  coun- 
ty court  of  Sullivan  county  was  not  illegally 
organized,  and  inasmuch  as  the  majority  of 
that  body  voted  for  the  Issuance  of  these 
bonds.  In  pursuance  of  the  legislative  act, 
the  plaintiffs  can  make  no  question  upon  the 
regularity  of  the  action  of  the  county  court 
In  this  respect 

The  circuit  Judge  dismissed  the  suits  of 
the  plalntUts,  and  his  judgment  will  be  af- 
firmed. 


LOGAN  ft   MAPHET   LUMBER   CO.   ▼. 

CROSS  et  al. 

(Supreme  Court  of  Tennessee.     Nov.  30,  1912.) 

1.  JuDOHENT  (I  672»)  —  Conclusiveness — 
JunoMKNT  ON  Dbuubbeb  TO  Biix  — 
Gbocnds. 

A  decree  overruling  or  sustaining  a  demur- 
rer is  res  judicata;  and  when  a  single  ground 
of  relief  is  well  stated  in  the  bill  the  overrul- 
ing of  a  demurrer  thereto  is  conclusive  as  to 
facts  subsequently  proven  In  substance  as  al- 
leged ;  and  where  the  demurrer  is  sustained, 
and  the  bill  dismissed,  the  decision  is  an  ad- 
judication on  the  facts  as  stated  in  the  bill; 
and  when  the  bill  presents  several  grounds  of 
relief,  and  the  court  acts  upon  each  ground, 
the  decree  is  res  judicata;  but  a  general 
judgment  overruling  a  demurrer  to  a  bill  set- 
ting up  several  grounds  of  relief,  without. an 
opinion  showing  the  ground  of  the  court's  ac- 
tion, amounts  only  to  a  decision  that  there  is 
enough  in  the  bill  to  require  an  answer. 

[Eld.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  1047-1049 ;   Dec  Dig.  {  6'fe.*] 

2.  Jddoiibni:    (S    672*)  —  Conoldbiveness  — 

JUDOMBNT   OH    DeITDBBKB   TO    BiLL. 

Where  a  bill  was  demurred  to  on  the 
grounds  that  complainant  was  not  entitled  to 
relief  for  want  of  equity  in  the  bill,  and  be- 
cause he  participated  in  the  fraud  tnerein  al- 
leged, that  complainant  was  not  entitled  to  the 
relief  sought  or  any  relief,  because  the  fraud 
alleged  was  not  one  of  which  it  had  the  right 
to  complain,  and  because  the  bill  showed  on 
its  face  that  the  cause  of  action  accrued  more 
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than  one  year  after  tbe  reversal  of  the  jadg- 
ment  for  error  before  the  bill  was  filed,  this 
court's  judgment  that  in  every  respect  tbe  de 
murrer  was  not  well  taken,  and  affirming  the 
decree  overruling  it,  and  remanding  tbe  cause 
for  answer  and  further  proceedings,  is  res  ju- 
dicata as  to  a  new  bill  containing  tiie  same 
matters. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  1047-1049;    Dec.  Dig.  {  572.*] 

Bill  by  tbe  Logan  &  Maphet  Lumber  Com- 
pany against  C.  C.  &  C.  Cross.  Plea  of  res 
Judicata  sustained. 

J.  F.  Baker,  of  HuntSTllle,  and  Shields, 
Gates  &  Mountcastle,  of  Knoxville,  for  com- 
plainant. E.  O.  Foster,  of  Huntsville,  for 
defendants. 

NEIL,  J.  Tbe  first  and  fundamental  ques- 
tion to  be  determined  is  whether  the  matters 
contained  in  the  present  bill  must  be  consid- 
ered as  settled  between  the  parties,  In  so  far 
as  they  are  the  same  as  those  contained  In 
the  bill  Immediately  preceding  It,  filed  by  the 
present  complainants  against  the  present  de- 
fendants, and  determined  by  this  court  In 
1910,  on  bill  and  demurrer. 

To  the  extent  that  the  two  bills  are  the 
same,  we  are  of  the  opinion  that  the  matters 
involved  must  be  considered  settled,  as  here- 
inafter more  particularly  stated. 

This  conclusion  is  resisted  by  defendants 
on  the  ground  that  the  Judgment  of  this 
court  overruling  the  demurrer  was  gener- 
al, unaccompanied  by  a  written  opinion 
showing  the  grounds  of  the  court's  action 
and  therefore  that,  under  the  authority  of 
Battle  V.  Street,  85  Tenn.  201,  2  S.  W.  384, 
Jourolmon  v.  MasslnglU,  86  Tenn.  90,  5  S.  W. 
710,  Clark  v.  Pence,  111  Tenn.  20,  26,  27, 
76  S.  W.  885,  and  other  cases  cited  therein, 
it  must  be  true  that  the  Judgment  amounted 
to  a  decision  only  that  there  was  enough 
e<]uity  In  the  bill  to  require  an  answer,  thus 
leaving  undetermined  all  of  the  points  made 
in  the   demurrer. 

The  basis  of  the  doctrine  referred  to  is 
that  where  there  are  several  grounds  of  re- 
lief set  up  in  the  bill,  and  tbe  decision  is 
simply  that  the  demurrer  be  overruled,  it 
cannot  be  known  whether  the  court  consid- 
ered each  ground  separately,  and  so  deter- 
mined them  all,  or  considered  merely  that 
there  was  enough  In  the  bill  on  some  one  or 
more  points  to  require  an  answer,  even 
though  others  might  not  present  sufficient 
grounds  of  relief.  The  present  case,  how- 
ever, cannot  be  decided  on  the  principle  stat- 
ed, because  the  Judgment  entered  in  the 
former  cause  shows  that  each  ground  of  the 
demurrer  was  separately  acted  on  and  over- 
ruled. 

This  is  rendered  manifest  by  the  following 
statement.  The  grounds  of  demurrer  filed  to 
the  former  bill  were  these: 

"1.  The  complahiant  Is  not  entitled  to 
the  relief  It  prays,  nor  to  any  relief,  for 


want  of  equity  on  the  face  of  tbe  bill,  and 
because  complainant  participated  In  the  fraud 
therein  alleged,  in  that  the  bill  shows  that 
the  complainant  failed  and  refused  to  appeal 
from  the  decree  fully  and  finally  adjudicat- 
ing the  rights  of  the  complainant  and  de- 
fendants as  to  the  lumber  and  the  value 
thereof  It  now  seeks  to  recover,  and  that 
It  thereby  willingly,  knowingly,  and  active- 
ly participated  in  the  fraud  of  which  It  com- 
plains. 

"2.  The  complainant  is  not  entitled  to  the 
relief  it  prays,  nor  to  any  relief,  because  the 
error  and  fraud  complained  of,  If  it  exists 
as  complainant  avers.  Is  not  one  of  which 
it  has  the  right  to  complain. 

"3.  The  complainant  Is  not  entitled  to  the 
relief  It  prays,  nor  to  any  relief,  because 
the  bill  shows  on  its  face  that  the  cause  of 
the  action  accrued  more  than  one  year  aftei 
the  reversal  of  the  Judgment  for  error,  be- 
fore the  bUl  In  this  cause  was  filed,  and  be- 
cause the  cause  of  action  accrued  more  than 
one  year  after  the  time  the  decree  was  en- 
tered, In  which  the  right  to  file  a  proper 
bill  by  complainant  was  not  prejudiced  by 
the  decree  therein  before  the  bill  in  this 
cause  was  filed." 

The  Judgment  of  this  court  on  the  forego- 
ing grounds  of  demurrer  was: 

"This  court  being  of  opinion  that  the  de- 
murrer In  said  cause  in  the  court  below  is  in 
every  respect  and  on  every  ground  not  well 
taken,  the  decree  of  the  chancellor  overrul- 
ing same  is  In  all  respects  al&rmed,  and  said 
cause  Is  accordingly  remanded  to  tbe  chan- 
cery court  of  Scott  county  for  answer  and 
further  proceedings." 

It  Is .  thus  perceived  that  this  court  de- 
termined In  the  former  case,  against  defend- 
ants, each  of  the  points  now  insisted  upon  as 
matters  of  defense  arising  out  of  the  pro- 
ceedings contained  In  that  litigation  be- 
tween these  parties,  to  which  Joe  Wright 
was  a  party,  viz.:  Tbe  court,  in  overruling 
said  grounds  of  demurrer,  adjudged  on  the 
facts  stated  In  the  bill  that  complainants  did 
not  participate  In  tbe  fraud  alleged  as  hav- 
ing been  committed  by  Joe  Wright,  and  the 
present  defendants,  by  falling  and  refusing 
to  appeal  from  the  decree  referred  to  in  the 
bill  In  that  behalf,  that  the  fraud  complain- 
ed of  was  not  one  as  to  which  complainants 
were  debarred  seeking  relief,  that  tbe  former 
adjudication  was  not  a  bar  to  the  present 
action,  and  that  the  complainants  were  not 
precluded  by  the  one-year  statute  of  limita- 
tions; that  Is,  that  complainants  were  not 
precluded  by  the  fact  that  the  cause  of  ac- 
tion set  up  In  the  bill  accrued  more  than 
one  year  after  the  time  the  decree  was  en- 
tered which  gave  them  the  right  to  file  a 
new  bill  without  prejudice. 

[1, 2]  It  may  be  properly  remarked  at  this 
place  that  the  court,  while  continuing  to 
recognize  the  general  doctrine  laid  down  in 
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tbe  three  cases  referred  to,  has  In  recent 
years,  when  it  Intended  that  the  overruling 
of  a  demurrer  should  have  merely  the  ef- 
fect of  deciding  there  was  enough  in  the 
bill  to  require  an  answer,  generally.  If  not 
Invariably,  so  stated  in  terms  In  its  decree. 
This  sometimes  occurs  when  the  court  is  of 
the  opinion  that  the  bill  is  defectively  drawn, 
nut  fully  stattDg  the  equities  of  the  complain- 
aut,  and  that  Justice  requires  the  facts 
should  be  examined  by  the  court  as  displayed 
at  large  in  the  evidence  that  may  be  adduc- 
ed. It  was  never  intended,  by  the  rule  re- 
ferred to,  to  deny  that  when  a  single  ground 
of  relief  is  well  stated  In  the  bill,  and  di- 
rectly assailed  by  demurrer,  and  the  demur- 
rer is  overruled  applicable  to  that  particu- 
lar ix>iut,  such  decision  is  binding  on  all 
parties,  and  not  subject  to  further  question 
on  tbe  same  facts,  if  the  facts  are  subse- 
quently proven  in  substance  as  alleged  in 
the  bill.  If  it  were  not  Intended  that  such 
adjudication,  when  precisely  ascertained, 
should  be  binding,  it  would  be  idle  to  permit 
a  discretionary  appeal  on  overruling  a  de- 
murrer, under  section  4889  of  Sliannon's 
Code.  Indeed,  it  was  held  in  Groomes  & 
Uhlrick  V.  Theime,  13  Lea,  320,  that  a  deci- 
sion overruling  a  demurrer  is  res  adjudica- 
ta.  It  lias  been  generally  stated  in  our  cas- 
es that  a  decree  either  overrullDg  or  sus- 
taining a  demurrer  is  res  adjudlcata. .  Mur- 
dock  V.  Gaskill,  8  Baxt  22,  and  cases  cited 
in  headnote.  It  was  said  of  these  cases  in 
Rodgers  v.  Dibrell,  6  Lea,  69,  74,  and  also 
In  Battle  v.  Street,  snpra,  ttiat  all  that  is 
decided  in  overruling  a  demurrer  is  that  the 
bill  contains  sufficient  equity  to  require  an 
answer.  The  two  classes  of  cases,  we  think, 
may  l>e  harmonized  on  this  principle.  Where 
a  demurrer  is  sustained,  and  the  bill  dismiss- 
ed, that  Is  a  clear  adjudication  on  the  facts 
of  the  case  stated  in  the  bill.  Where  tbe 
demurrer  is  overruled  when  filed  to  a  bill 
stating  a  single  ground  of  relief,  and  it 
thus  can  be  seen  precisely  on  what  the  court 
acted,  that  state  of  facts  must  be  treated  in 
tliat  litigation  as  sufficient  to  furnish  ground 
of  relief,  if  substantially  proven  in  the  evi- 
dence. So,  where  a  bill  presents  several 
grounds  of  relief,  and  it  can  be  seen  that 
each  one  of  these  was  acted  upon  by  the 
court,  the  same  result  follows.  Where  the 
bill  presents  several  grounds  of  relief,  and 
the  decree  overruling  the  demurrer  is  gener- 
al, of  course,  it  cannot  be  known  on  what 
ground  the  Judgment  of  the  court  was  en- 
tered, and  hence  this  results  only  in  the  de- 
cision that  there  is  enough  equity  in  the  bill 
to  require  an  answer.  Where  there  is  an 
opinion  filed  stating  the  grounds  on  which 
the  court  acted  in  overruling  the  demurrer, 
tbe  matters  so  decided  must  be  treated  as 
settled  between  the  parties,  and  not  sub- 
ject to  be  subsequently  controverted  in  that 
case,  and  must  be  considered  as  entitling  the 


complainant  to  relief  If  the  grounds  are 
subsequently  maintained  in  the  evidence.  In 
the  present  case  the  bill  to  which  the  demur- 
rer was  overruled  was,  after  a  remand  of  the 
cause,  dismissed  on  the  complainant's  own 
motion,  and  a  new  bill  prepared  containing 
the  same  matter,  filed  within  a  year  there- 
after; the  dismissal  having  occurred  because 
the  complainant  could  not  get  his  case  ready 
for  trial  at  the  term  of  the  court  during 
which  it  was  called.  Under  such  a  state  of 
facts  the  decision  overruling  the  demurrer 
would  be  binding  on  the  parties,  and  not  sub- 
ject to  question  on  proof  of  the  facts  alleg- 
ed. The  evidence  fully  sustains  the  allega- 
tions of  the  two  bills,  wherein  they  are  the 
same. 


SOUTHERN  RY.   CO.  v.  MICHAELS  et  al. 
(Supreme  Court  of  Tennessee.    Nov.  26, 1912.) 

1.  Eminent  Douain  (f  124*)— Compensation 
— Time  of  Assessment. 

In  proceedings  to  asBess  compensation  for  / 
lands  taken  by  condemnation,  the  valuation 
must  be  made  as  of  the  date  of  the  actual  tak- 
ing, 80  that,  where  defendants,  in  a  proceeding 
to  coudeinn  mill  property,  closed  its  plant  aft- 
er the  filing  of  the  petition,  but  before  tbe  tak- 
ing of  possession  by  the  plaintiSs,  that  matter 
was  proper  to  be  considered  in  asBessing  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  K  332-344;  Dec.  Dig.  §  124.*] 

2.  Eminent  Domain  (|  134*)— Compensation 
-Assessment— Potential  Value  of  Peop- 

EBTY. 

In  assessing  compensation  for  land  taken 
by  eminent  domain,  the  potential  value  of  a 
pocket  in  the  river  in  which  defendant  had 
stored  logs  when  tbe  property  was  used  for  mUl 
purposes  could  only  be  estimated  as  a  part  of 
a  going  business,  and  where,  before  the  taking 
of  the  property,  the  mill  was  closed,  with  little 
likelihood  of  its  ever  being  reopened,  its  value 
as  for  a  future  use  of  the  property  for  a  mill 
site  was  too  speculative  to  be  considered. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  356;  Dec.  Dig.  |  134.*] 

Certiorari  from  Court  of  Civil  Appeals. 

Proceedings  in  eminent  domain  by  the 
Southern  Railway  Company  against  T.  M. 
Michaels  and  others.  From  a  judgment  as- 
sessing damages  for  defendants,  all  parties 
bring  certiorari    Reversed  and  remanded. 

Jourolmon,  Welcker  &  Smith,  of  Knox- 
ville,  for  plaintiff.  A.  C.  Grimm  and  Lucky, 
Andrews  &  Fowler,  all  of  Knoxville,  for  de- 
fendants. 

LANSDEN,  J.  The  Southern  Railway 
Compai||'  filed  its  petition  in  the  circuit 
court  of  Knox  county  for  the  purpose  of  con- 
demning a  right  of  way  for  the  use  of  its 
road  through  the  property  of  the  defendant 
Michaels.  The  defendant's  property  has  a 
frontage  on  the  north  bank  of  the  Tennessee 
river  of  about  1,150  feet  and  a  like  frontage 
on  the  south  Bide  of  McCannon  street.  It 
is  about  85  feet  wide  at  the  western  end,  and 
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about  400  feet  wide  at  the  eastern  end,  and 
contains  about  6  acres.  The  right  of  way 
condemned  extends  through  the  property  Its 
full  length  east  and  west  The  defendant 
had  a  sawmill  located  on  his  property  at  the 
time  the  petition  was  filed,  which  he  has  op- 
erated for  a  number  of  years.  His  mill  had 
a  capacity  of  about  1,250,000  feet  per  annum. 
The  north  bank  of  the  river  adjacent  to  the 
mill  site  formed  a  pocket  in  the  river  on  the 
south  side  of  the  mill,  which  was  used  by 
the  defendant  as  a  harbor  in  which  to  hold 
logs  for  the  supply  of  Us  mill.  The  harbor 
has  a  capacity  of  about  1,000,000  feet,  or 
practically  enough  to  supply  the  mill  for  one 
year.  The  course  of  the  defendant's  busi- 
ness operations  was  to  purcliase  logs  adja- 
cent to  the  tributaries  of  the  Tennessee  river 
many  miles  above  KnoxvlUe,  and  float  them 
down  to  Knozville,  and  harbor  them  In  the 
pocket  adjacent  to  his  miU.  In  this  way  he 
kept  his  mill  supplied  with  logs. 

There  is  proof  tending  to  show  that  the 
construction  of  the  petitioner's  road  through 
the  defendant's  property  had  the  effect  to 
destroy  the  value  of  the  harbor  in  connection 
with  the  operation  of  the  mill  on  defendant's 
land. 

The  original  petition  was  filed  August  15, 
1906,  containing  the  usual  averments  in  con- 
demnation proceedings,  and  especially  the 
averment  of  power  in  the  petitioner  to  appro- 
priate the  defendant's  property  under  the 
law  of  eminent  domain.  On  September  6. 
1906,  the  defendants  answered  the  petition, 
and  denied  the  power  of  the  petitioner  to 
condemn  and  appropriate  a  right  of  way 
across  their  premises.  On  February  21,  1907, 
the  petitioner  filed  an  amended  petition, 
which  is  here  mentioned  only  for  the  pur- 
pose of  stating  tliat  the  defendants  In  their 
answer  to  this  pleading  again  denied  the 
right  of  the  petitioner  to  take  and  appropri- 
ate a  right  of  way  through  their  property. 

Soon  after  the  original  petition  was  filed, 
the  defendants  sawed  up  what  logs  were  an- 
chored in  the  harbor  above  referred  to  and 
suspended  the  operation  of  their  mill.  The 
case  was  pending  in  the  circuit  court  until 
April  8,  1911,  a  period  of  almost  five  years. 
There  is  no  explanation  of  the  cause  of  this 
long  delay  in  the  preparation  and  trial  of 
the  case,  exc^t  what  appears  to  be  conceded 
by  counsel  to  the  effect  that  there  was  an 
understanding  that  the  trial  of  this  case 
should  await  the  determination  by  this  court 
of  the  similar  case  of  Southern  Railway 
Oompany  v.  E.  T.  Sanford  et  al.  At  all 
events,  on  April  8, 1911,  the  defendiAtts  mov- 
ed the  court  to  dismiss  the  petition  for  want 
of  prosecution,  whereupon  it  appears  that  a 
writ  of  inquisition  was  awarded,  and  a  Jury 
of  view  appointed,  and  the  case  proceeded  to 
final  determination  without  further  delay. 
The  first  jury  of  view  valued  the  land  sought 
to  be  appropriated  by  petitioner  at  ?3,000,  the 
Incidental  damage  at  $500,  and  the  incidental 
benefits  at  |500.    Upon  exception,  this  report 


was  set  aside  and  a  new  Jury  of  view  was  ap- 
pointed. The  second  Jury  estimated  the  val- 
ue of  the  land  at  $3,000,  the  incidental  dam- 
ages at  $8,800  and  the  incidental  benefits  at 
$800,  making  a  total  of  $6,000.  Both  sides 
appealed  from  the  report  of  this  Jury  of 
view,  and  there  was  a  trial  before  the  cir- 
cuit Judge  and  a  jury  in  the  regular  way, 
and  the  value  of  the  property  tak^  was 
fixed  at  $3,000,  the  incidental  damages  at 
$9,000,  with  no  incidental  benefits,  and  a 
Judgment  was  entered  upon  this  verdict  in 
favor  of  the  defendants  for  $12,000,  together 
with  interest  from  the  day  of  the  filing  of 
the  original  petition,  making  all  together 
$lo,9oo. 

The  trial  judge  Instructed  the  Jury  in  sub- 
stance that  they  should  estimate  the  value 
of  the  land  taken  as  of  the  day  upon  which 
it  was  taken,  "which  is  the  day  on  which  de- 
fendants were  served  with  a  legal  notice  of 
the  institution  of  the  proceedings  in  this 
case."  The  Court  of  Civil  Appeals  held  that 
the  trial  Judge  was  in  error  in  instructing 
the  Jury  to  assem  the  value  of  the  property 
as  of  the  day  of  the  filing  of  the  original  pe- 
tition, and  held  that  the  property  should  be 
valued  as  of  the  day  when  it  was  actually 
appropriated  by  the  petitioner;  but  that 
court  was  of  opinion  that  the  error  of  the 
trial  Judge  was  harmless,  for  the  reason  that 
the  right  of  way  of  the  petitioner  as  located 
through  the  defendant's  property  destroyed 
the  value  of  the  defendant's  mill,  and  also 
its  future  use  for  a  mill  site,  to  be  operated 
after  the  manner  that  defendant  had  there- 
tofore operated  the  mill  in  question.  They 
modified  the  Judgment  of  the  circuit  Judge 
on  the  question  of  interest,  and  allowed  in- 
terest only  from  the  day  of  the  actual  appro- 
priation of  the  property  by  the  petitioner. 

The  Southern  Ballway  Company  filed  its 
petition  for  writs  of  certiorari,  and  assigned 
the  action  of  the  Court  of  Civil  Appeals  in 
holding  that  the  action  of  the  circuit  Judge 
was  harmless  for  error.  The  defendants  fil- 
ed a  petition  for  writs  of  certiorari,  and  as- 
signed the  action  of  the  Court  of  Civil  Ap-. 
peals  in  disallowing  Interest  from  the  day  of 
the  filing  of  the  petition  in  the  court  below 
for  error. 

[1]  That  the  charge  of  the  circuit  judge  to 
the  effect  that  the  land  sought  to  be  taken 
should  be  valued  as  of  the  day  of  the  filing 
of  the  original  petition  was  error  there  can 
be  no  doubt,  upon  the  authority  of  Bailroad 
Co.  V.  Moggrldge,  116  Tenn.  445,  92  S.  W. 
1114,  and  Cunningham  v.  Railroad  Co.,  126 
Tenn.  — -,  149  S.  W.  103. 

[21  The  petitioner  Introduced  proof  tend- 
ing to  show  the  value  of  the  property  at  the 
time  it  was  appropriated  by  the  railway 
company,  and  this  line  of  testimony  fixes  the 
value  at  far  less  than  the  amount  found  by 
the  Jury.  The  defendant  introduced  testi- 
mony tending  to  show  the  value  of  the  prop- 
erty on  the  day  of  the  filing  of  the  original 
petition,  at  which  time  the  defendant's  mill 
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wag  In  fall  operation  as  a  going  bnslness 
concern.  This  line  of  testimony  fixes  the 
ralne  of  the  property  at  a  much  larger  fig- 
ure than  the  testimony  offered  by  the  peti- 
tioner, and  a  great  many  of  the  witnesses 
fix  its  value  far  above  the  verdict  of  the  ju- 
ry. There  Is  proof  tending  to  show  that  aft- 
er the  defendant  abandoned  Its  mill,  and  be- 
fore the  railway  company  took  possession  of 
its  right  of  way,  the  plant  depreciated  ma- 
terially in  its  building  and  machinery.  It 
can  be  clearly  gathered  from  the  testimony 
that  the  mill  itself  was  abandoned  Indefinite- 
ly by  the  defendant,  and  that  it  would  prob- 
ably never  again  be  used  as  it  had  been  be- 
fore the  filing  of  the  original  petition  of  con- 
demnation. At  all  events,  this  Is  a  question 
that  should  have  been  submitted  to  the  jury 
for  their  consideration  in  fixing  the  value  of 
the  defendant's  property  undejr  the  testi- 
mony of  the  witnesses. 

It  was  held  in  Woodfolk  v.  Railroad,  2 
Swan,  437,  that  the  proper  rule  for  the  val- 
uation of  property  taken  under  the  law  of 
eminent  domain  Is  the  fair  cash  value  of  the 
land  as  If  the  owner  were  willing  to  sell  and 
the  approprlator  were  willing  to  buy  that 
particular  quantity  at  that  place  and  in 
tliat  form — ^that  is,  at  the  place  where  the 
land  Is  taken  and  in  the  form  in  which  It 
exists  at  the  time  it  Is  taken.  That  case  es- 
tablishes the  principle  that  the  property  is 
to  be  offered  at  its  fair  cash  value  and  tak- 
en in  statu  quo.  It  was  held  in  Alloway  v. 
Nashville,  88  Tenn.  614,  13  S.  W.  123,  8  L. 
R.  A.  123,  that  the  rule  of  Jost  compensa- 
tion required  by  our  Constitution  includes 
an  appraisement  of  every  element  of  useful- 
ness and  advantage  in  the  property.  But 
this  does  not  mean  that  all  of  Its  capabili- 
ties of  value  are  to  be  estimated  separately, 
and  the  aggregate  put  down  as  the  true  val- 
ue, for  the  reason  that  they  do  not  exist  in- 
dependently of  each  other,  and  cannot  ail 
be  realized  at  the  same  time.  Likewise  its 
value  Is  not  to  be  restricted  to  any  particu- 
lar capability,  for  the  reason  that  that 
would  not  Include  the  other  elements  of  val- 
ue^ and  would  also  tend  to  make  the  degree 
of  benefit  to  the  party  appropriating  the 
land  for  particular  purposes  the  real  meas- 
ure of  value. 

In  Southern  Railway  v.  Memphis,  148  S. 
W.  662,  AprU  term,  1912,  It  was  held  that  if 
property  taken  for  public  use  possess  a  par- 
ticular value  to  the  owner,  because  of  the 
actual  use  to  which  he  is  devoting  it  at  the 
time  it  is  taken,  the  rule  of  Just  compensa- 
tion requires  tliat  the  owner  be  paid  for  the 
fair  cash  value  of  the  property  in  the  form 
In  whldi  it  is  taken.  So  that,  if  property 
appropriated  for  public  use  has  potential 
values  merely,  which  are  undeveloped  by  the 
owner  at  the  time  of  the  taking,  every  ele- 
ment of  usefulness  and  advantage  which  the 
property  possesses  Is  to  be  taken  Into  view 
In  arriving  at  its  fair  cash  value.  But  If 
the  property  possess  a  special  value  for  a 


particular  use,  and  that  value  to  being  util- 
ized by  the  owner,  he  Is  entitled  to  be  com- 
pensated for  the  value  of  the  property  to 
him  at  the  time  it  Is  taken. 

Therefore,  if  the  defendant's  mill  was  be- 
ing actually  used  in  connection  with  the 
harbor  at  the  time  the  mill  was  destroyed 
by  the  location  of  the  railway  line  upon  his 
property,  he  would  be  entitled  to  be  com- 
pensated for  the  fair  cash  value  of  his  mill 
as  a  going  concern,  and  In  this  view  the  val- 
ue of  the  harbor  might  be  singled  out  In  the 
testimony,  and  Its  use  to  his  mill  and  mill 
operations  could  be  estimated  as  a  part  of 
the  value  of  the  property  taken.  But  If 
the  mill  had  been  abandoned,  and  the  de- 
fendant was  no  longer  using  the  harbor  in 
connection  with  his  mlU,  it  would  possess  a 
potential  value  only,  which  could  not  be 
singled  out  by  the  witnesses,  and  a  price 
placed  upon  it  separate  from  the  other  ele- 
ments of  usefulness  which  the  property 
might  possess.  In  that  event,  the  rule  as 
stated  In  Alloway  v.  Nashville  would  apply, 
and  In  the  first  event  the  rule  stated  in  Rail- 
way V.  Memphis  would  apply. 

With  these  cases  In  mind,  it  Is  impossible 
to  say  that  the  error  of  the  trial  Judge  was 
harmless.  As  previously  stated,  the  testi- 
mony of  the  petitioner  tended  to  show  the 
value  of  the  property  after  the  mill  bad 
been  abandoned,  and  at  the  time  the  land 
was  appropriated  by  the  railway  company. 
The  testimony  of  the  defendant  tended  to 
show  the  value  of  the  property  when  the 
mill  was  a  going  concern,  and  witnesses 
sought  to  state  the  value  of  the  harbor  to 
the  mill  while  running,  in  dollars  and  cents. 
It  needs  no  argument  to  show  that  the  value 
of  the  harbor  as  a  distinct  element  of  use- 
fulness in  the  property  cannot  be  singled 
out  and  valued  separately,  when  the  owner 
is  not  devoting  it  to  any  particular  use.  In 
the  first  place,  any  opinion  of  its  value 
would  be  merely  speculative,  and.  In  the  sec- 
ond place,  such  a  rule  would  require  one  ap- 
propriaiing  the  property  to  pay  for  a  value 
which  exists  only  potentially,  and  not  ac- 
tually. 

The  justice  of  this  holding  Is  well  illus- 
trated when  the  holding  of  the  court  in  Cun- 
ningham y.  Railroad,  supra,  is  considered. 
In  that  case  It  was  held  that  the  petitioner 
might  dismiss  Its  petition  for  condemnation 
at  any  time  before  it  executes  the  bond  re- 
quired by  statute,  or  pays  the  money  into 
court  In  this  case  there  was  a  delay  of 
nearly  five  years  from  the  filing  of  the  pe- 
tition until  the  execution  of  the  bond,  and 
in  that  time  the  defendant's  mill  was  aban- 
doned and  ceased  to  be  a  going  concern.  If 
the  petitioner  had  dismissed  its  petition,  as 
It  clearly  had  the  right  to  do,  and  had  aban- 
doned its  purpose  to  appropriate  defend- 
ant's property,  It  is  manifest  that  the  differ- 
ence between  the  value  of  a  going  mlU  and 
an  abandoned  one  would  have  fallen  upon 
the  defendant    Nor  is  this  an  inequitable 
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result,  especially  under  the  facts  of  this 
case.  The  petitioner  averred  its  right  to 
take  the  defendant's  property  under  the  law 
of  eminent  domain,  and  this  right  was  de- 
nied by  the  defendant,  thereby  staying  the 
hand  of  the  petitioner  until  the  question 
was  adjudged.  Almost  immediately  after 
the  filing  of  the  original  petition,  the  de- 
fendant abandoned  his  mill.  This  loss  right- 
fully and  properly  should  fall  upon  him. 
The  result  Is  that  the  Judgments  of  the 
Court  of  Civil  Appeals  and  of  the  circuit 
court  are  reversed,  and  the  case  remanded 
for  a  new  trial. 


WEIDNER  et  al.  v.  FRIEDMAN  et  ai 

(Supreme  Court  of  Tennessee.    Nov.  23,  1912.) 

1.  DiSOBDEBLT  HOITSB  (J  2*)— NATXTBE  OF  OF- 
FENSE—"NUISANCE." 

The  keeping  of  a  disorderly  house  is  a  nui- 
sance, both  at  common  law  and  under  the  stat- 
ute, and  the  offense  is  a  misdemeanor,  for  which 
the  ordinary  remedy  is  by  criminal  proceedings. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  §§  1,  2,  9;   Dec.  Dig.  §  2.* 

For  other  definitions,  see  Words  and  f  hrases, 
vol.  5,  pp.  4855-4864;   vol.  8,  p.  7734.) 

2.  Injunction    (J   232*)  —  Contempt  —  Fine 
AND  Imprisonment. 

The  chancery  court,  in  punishing  a  disobe- 
dience of  its  injunction  as  contempt,  may  im- 
pose only  $50  fine  and  10  days'  imprisonment. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  519-528;   Dec.  Dig.  i  232. •] 

3.  Nuisance  (§  75*)— Injunction— Disorder- 
ly Houses— Chancery  Jurisdiction. 

The  chancery  court  has  only  a  limited  ju- 
risdiction to  grant  relief  from  the  maintenance 
of  a  disorderly  house  at  the  suit  of  a  private 
person,  who  must  prove  special  injury  to  him- 
self, different  in  kind  from  that  suffered  by  the 
general  public;  and  hence  it  has  no  jurisdic- 
tion of  bills  by  private  property  owners  to  en- 
join the  owners,  proprietors,  and  inmates  of 
disorderly  houses  In  a  red  light  district,  where 
it  is  practically  impossible  to  apportion  the 
blame  or  to  ascertain  from  the  evidence  the 
jurisdictional  facts  as  to  how  much  each  house 
is  responsible  for  the  special  injury  alleged. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §S  176-184;  Dec.  Dig.  |  76.»] 

4.  Disorderly   House   ({  2*)  —  Nature   of 
Offense. 

Renting  a  house  for  use  as  a  disorderly 
house  and  conducting  or  being  an  inmate  of 
such  house  constitutes  a  criminal  offense,  sub- 
ject to  fine  and  imprisonment. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  S§  1,  2,  9;   Dec.  Dig.  |  2.»1 

5.  Nuisance    (t  75*) — Injunction   Against 
Disorderly  House— Lacheb. 

A  bill  to  enjoin  the  maintenance  of  a  num- 
ber of  disorderly  houses  in  a  red  light  district, 
which  have  existed  there  for  more  than  25 
years,  should  be  dismissed  for  laches. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  17C-184;   Dec.  Dig.  f  75.*] 

6.  Injunction  ({  219*)— Judgment  ob  Ordeb 
—Effect  of  Appeal. 

Where  the  chancery  court  is  without  juris- 
diction of  bills  against  the  owners,  proprietors, 
and  inmates  of  disorderly  houses  to  enjoin 
their  maintenance,  the  dismissal  of  such  bills 
on  certiorari  does  not  affect  its  contempt  pro- 


ceedings for  disobedience  of  the  injunctiona 
granted,  although,  as  the  injunction  orders 
were  such  as  would  have  been  superseded  if 
timely  application  had  been  made  therefor,  be- 
cause decided  in  advance  of  a  hearing  upon  the 
merits,  the  imprisonment  orders  should  be  re- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  441 ;    Dec.  Dig.  {  219.»] 

Appeal  from  Chancery  Court,  Hamilton 
County;    T.  M.  McConnell,  Chancellor. 

Bills  by  M.  G.  Weidner  and  others  against 
Irene  Friedman  and  others  for  an  injunction 
to  suppress  disorderly  houses  as  nuisances. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals, confirming  a  decree  for  complainants 
and  adjudging  defendants  in  contempt  for 
disobedience  of  Injunctions,  defendants  bring 
certiorari.  Judgment  •  and  decree  reversed, 
with  directions  to  dismiss  the  bill,  and  orders 
In  contempt  proceedings  modified  and  af- 
firmed. 

Cook  &  Swaney,  Meachan  &  McGaughy, 
and  Spears  &  Lynch,  all  of  Chattanooga,  for 
complainants.  T.  Pope  Shepherd  and  Mur- 
ray &  Latimore,  all  of  Chattanooga,  for  de- 
fendants. 

NEIL,  J.  Bills,  original,  amended,  and 
supplemental,  filed  against  certain  proprie- 
tors of  disorderly  houses  and  their  inmates, 
and  the  owners  of  some  of  the  houses  where- 
in the  illegal  business  is  carried  on,  in 
Chattauooga,  to  suppress  all  of  the  bouses 
as  nuisances  by  permanent  injunction,  and 
to  perpetually  enjoin  the  owners  from  leas- 
ing the  houses  for  such  unlawful  purpose. 
These  houses  are  located  In  what  is  known 
as  the  "red  light  district"  of  Chattanooga, 
covering  parts  of  Florence  and  Helen  streets, 
most  of  them  adjoining  each  other,  and  all 
near  together.  The  bill  was  filed  by  pri- 
vate citizens  owning  property  in  the  neigh- 
borhood— that  is,  within  a  block,  or  two  or 
three  blocks — on  the  ground  of  special  and 
jieculiar  injury  to  them,  in  marring  the  com- 
fort of  their  homes,  and  injuring  the  rental 
and  sale  value  of  their  property.  Originally 
there  were  very  many  complainants,  but  as 
to  most  of  them  the  bills  were  dismissed  on 
their  own  motion,  and  they  were  taxed  with 
all  of  the  costs  accrued  to  that  time,  by  the 
chancellor.  Others  entered  no  formal  dis- 
missal, and,  while  remaining  nominally  com- 
plainants, have  really  abandoned  the  case,  so 
that  there  are  now  left  only  five  active  com- 
plainants. Their  names  are  H.  A.  Weidner, 
H.  Fritts,  Joseph  Josephs,  H.  Koblentz,  and 
F.  E.  Tyler.  A  decree  according  to  the 
prayer  of  the  bill  was  rendered  against  all 
of  the  defendants,  but  only  the  following  of 
them  appealed  to  the  Court  of  Civil  Appeals, 
viz.:  J.  C.  C.  Gamer,  O.  E.  Pooler,  Laura 
Hines,  Bessie  McBee,  Ada  Culver,  Lucile 
Martin,  Pauline  Miller,  Nellie  Gray,-  Sallie 
Smith,  Lillian  Sterling,  and  Annie  Bouley. 
The  two  first  were  proceeded  against  as  own- 
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era  of  the  property,  or  some  of  it  lianra 
Hlnes,  Ada  Culver,  Lillian  Sterling,  and  An- 
nie Bouley  were  proceeded  against  as  ma- 
dames,  or  proprietors  of  bouses,  and  the  oth- 
ers as  Inmates. 

The  Court  of  Civil  Appeals  affirmed  the 
decree  of  the  chancellor,  and  thereupon  the 
case  was  brought  to  this  court  by  the  writ 
of  certiorari.  It  is  insisted  in  behalf  of  peti- 
tioners, defendants  below,  that  the  evidence 
is  insufficient  to  support  the  decree,  that  the 
evidence  does  not  sustain  the  charge  that 
complainants  suffered  any  injury  in  person 
or  property  different  In  kind  from  that  suf- 
fered by  the  general  public,  and  that,  in  any 
event,  the  evidence  does  not  point  particu- 
larly to  any  one  of  the  several  defendants 
sued  as  proprietors  and  inmates,  but  only  in 
a  general  way  to  all  of  the  "red  light  dis- 
trict" 

It  is  claimed  by  defendants,  as  matter  of 
law,  that  no  judgment  of  abatement  as  to 
the  individual  houses  can  be  rested  on  such 
general  and  Indefinite  evidence.  On  the  oth- 
er hand.  It  is  averred  by  complainants  that 
there  is  evidence  in  terms  implicating  all, 
at  least  in  a  general  way,  and  that  this  must 
be  held  to  include  each.  Likewise  complain- 
ants put  forward  the  proposition  of  law  that 
all  can  be  proceeded  against  as  being  jointly 
engaged  in  the  commission  of  a  nuisance, 
and  held  liable,  even  though  no  conspiracy 
between  them  be  proven,  on  the  ground  that 
they  are  so  near  together  locally,  and  their 
operations  are  so  synchronous,  that  they 
must  be  treated  as  together  creating  the 
nuisance  complained  of.  The  rule  is  also 
invoked  that  where  there  is  a  concurrence 
between  the  chancellor  and  the  Court  of 
Civil  Api)eals,  this  court  will  not  reverse,  if 
there  is  any  evidence  to  support  such  con- 
currence. It  is  claimed  by  complainants 
that  there  Is  evidence  to  support  such  concur- 
rence on  the  point  of  special  damage  pecul- 
iar to  the  complainants,  as  distinguished  from 
the  general  public ;  and  they  point  to  the  fact 
that  defendants  do  not  deny  that  they,  re- 
spectively, are  proprietors  and  Inmates  of 
disorderly  houses  on  the  streets  mentioned. 

[1-3]  There  is  no  doubt  that  tlie  keeping  of 
a  disorderly  house  is  a  nuisance.  It  was  so 
at  common  law,  and  is  so  under  our  statute. 
It  is  a  misdemeanor,  and  the  ordinary  reme- 
dy is  in  the  criminal  court,  which  court  can 
act  most  effectively  by  fine  and  imprisonment 
and  Judgment  of  abatement  The  chancery 
court  has  only  a  limited  Jurisdiction,  which 
is  defined  in  Weakley  v.  Page,  102  Xenn.  179, 
53  S.  W.  551,  46  L.  R.  A.  552,  as  the  power 
to  grant  relief  at  the  suit  of  a  private  per- 
son only  whoi  he  can  prove  special  and  pe- 
culiar injury  to  himself,  different  in  kind 
from  that  suffered  by  the  general  public, 
'lliat  case  Is  in  accord  with  the  weight  of 
authority  in  other  jurisdictions.  Every- 
where the  powers  of  the  court  are  confined 
within  the  narrow  limits  there  laid  down, 
and  some  cases  take  even  a  more  restricted 


view.  We  are  not  disposed  to  expand  and 
extend  the  doctrine  further  by  construction. 
There  would,  by  such  course  of  decision, 
result  extreme  danger  to  the  usefulness  of 
the  chancery  court  the  danger  of  overwhelm- 
ing the  court  with  a  mass  of  litigation  which 
would  occupy  its  time  to  the  exclusion  of  the 
vast  range  of  its  ordinary  duties.  The  dan- 
ger is  well  illustrated  by  the  history  of  the 
present  case  as  disclosed  by  this  record. 
A  preliminary  injunction  of  a  very  drastic 
character  was  issued  against  defendants. 
They  obeyed  for  a  time,  and  left  the  district 
that  is,  the  "red  light  district"  but  after- 
wards returned,  and  renewed  their  former 
way  of  living.  Then  ensued  two  proceedings 
for  contempt  preserved  and  presented  here 
in  four  large  volumes,  in  addition  to  the  two 
large  volumes  embracing  the  main  case. 
These  contempt  proceedings  were  brought  to 
punish  defendants  for  resuming  their  unlaw- 
ful business  in  violation  of  the  Injunction. 
Fines  and  imprisonment  were  Imposed. 
These  proceedings  are  not  distinguishable 
from  ordinary  prosecutions  against  such  of- 
fenders in  the  criminal  court  except  in  the- 
form  of  them,  and  the  charge  that  they  vio- 
lated an  injunction,  instead  of  the  criminal 
law.  It  is  easy  to  see  how  the  offense  could 
be,  and  would  be,  again  and  again  repeated, 
after  receiving  the  punishment  of  $50  fine, 
and  10  days'  imprisonment,  all  that  the  chan- 
cery court  can  impose  for  a  contempt.  It  is 
true  that  this  may  be  said  of  any  case  in 
which  the  chancery  court  undertakes  to  sup- 
press a  nuisance,  particularly  any  nuisance  of 
the  kind  involved  in  the  case  now  before  us. 
This  should  be  a  warning  to  the  court  to  be 
extremely  careful  in  assuming  jurisdiction 
of  such  cases,  confining  the  exercise  of  Its 
powers  in  this  regard  within  the  narrowest 
limits  consistent  with  duty. 

[4]  Should  it  assume  jurisdiction  in  one 
bill  to  suppress  a  whole  settlement  of  such 
people?  We  think  not  The  task  should  b» 
left  to  the  criminal  court  where  it  most 
properly  belongs.  It  is  one  thing  to  bring 
before  the  court  a  single  house  of  the  kind, 
with  its  Inmates,  and  quite  another  to  hale 
before  the  court  a  congeries  of  such  houses,, 
and  troops  of  women  occupying  them.  In 
the  first  case  the  court  can  carefully  and 
adequately  examine  into  and  decide  the  ques- 
tion whether  the  single  house  in  question  has 
been  instrumental  in  causing  damage  to 
nearby  owners  of  a  kind  special  and  pecul- 
iar to  them  as  distinguished  from  that  done 
to  the  public  at  large.  But  where  a  large 
number  of  such  persons  are  brought  before 
the  court  for  several  such  houses,  it  is  prac- 
tically impossible  to  apportion  the  blame,  or 
to  ascertain  from  the  evidence  how  much 
each  house  is  responsible  for  the  special  In- 
Jury  claimed  to  have  been  inflicted;  so  that 
it  must  result  as  in  the  present  case,  in  a 
contention  that  all  must  be  held  equally  guil- 
ty, because  of  the  fact  that  the  number  of 
such  houses  so  congregated  causes  crowds^ 
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of  men  and  boys  to  gatlier  on  the  streets 
and  go  In  and  out  of  these  resorts,  the  use 
of  profane  and  mlsar  language  in  the  streets 
by  men  who  gather  there,  the  traipsing  of 
the  women,  denizens  of  such  houses,  from 
one  house  to  the  other,  or  along  the  street, 
in  pursuit  of  a  man  or  men,  the  occasional 
exposure  of  person  on  the  part  of  some  wo- 
man in  a  house  or  houses  not  Identified  or 
distinguished  from  the  mass  of  bouses;  In 
short,  a  Jumbled  aggregation  of  general  evi- 
dence to  no  bouse  in  particular,  bat  to  all 
of  the  houses  as  an  assemblage  of  Illegal 
resorts.  Relief  in  such  a  case  must  necessari- 
ly rest  upon  the  postulate  that  the  chancery 
court  has  power  to  break  up  and  destroy  such 
a  nest  of  vice,  although  It  is  unable  to  see 
from  the  evidence  from  what  special  house 
the  injury  proceeded  which  is  the  necessary 
prerequisite  to  give  the  court  lurlsdiction. 
The  task  is  too  much  for  the  chancery  court. 
It  cannot  accomplish  it  On  the  other  hand, 
it  can  be  accomplished  by  the  criminal  court 
There  no  special  damage  to  private  persons 
need  be  proven.  The  crime  of  conducting 
a  disorderly  house,  or  of  acting  as  inmates 
of  one,  or  of  renting  a  house  to  be  used  for 
such  purpose^  Is  all  that  need  be  proven. 
All  persons  so  offending  can  be  punished,  not 
merely  by  a  small  fine  and  short  imprison- 
ment, but  by  heavy  fines,  and  imprisonment 
for  any  term  less  than  12  months,  and  the 
houses  can  be  broken  up. 

[(]  We  have  proceeded  thus  far  without 
mentioning  another  objection  to  complain- 
ants' claim  to  relief  in  the  chancery  court 
if  the  other  objections  mentioned  were  out 
of  the  way.  That  is  laches.  This  "red  light 
district"  has  been  in  operation  in  Chattanoo- 
ga 26  or  26  years,  according  to  the  witnesses 
for  complainants  themselves;  some  witness- 
es say,  from  30  to  40  years.  Parties  who  ap- 
ply to  a  court  of  chancery  for  Injunctive  re- 
lief must  apply  promptly,  on  the  penalty  of 
a  refusal  to  entertain  the  bill  because  of 
laches.  In  Caldwell  v.  Knott,  10  Yerg.  210, 
212,  where  the  nuisance  complained  of  was 
a  mllldam,  the  court  held  that  a  delay  of  10 
years,  without  more,  was  too  much,  and  the 
court  referred  with  approval  to  the  case  of 
Weller  v.  Smeaton,  1  Cox,  103,  and  Eeld  v. 
Olfford,  6  Johns.  Ch.  (N.  Y.)  19,  wherein  It  was 
held  that  3  years'  delay  was  too  long.  These 
cases  were  referred  to  and  approved  in  the 
case  of  Madison  v.  Copper  Co.,  113  Tenn.  331, 
351-356,  83  S.  W.  668,  in  which  many  other 
cases  were  cited  showing  that  even  a  much 
shorter  time  would  serve  to  bar  relief  in 
equity  under  peculiar  facte ;  and  it  was  said 
in  that  case  that;  although  the  defense  of 
laches  bad  not  been  raised  in  the  lower 
court  by  the  parties,  this  court  could  itself 
raise  it  when  It  appeared  on  the  record.  In 
the  present  case  there  was  a  delay  of,  not 
8  years,  or  of  10  years  merely,  bat  for  more 
than  a  quarter  of  a  century. 


[I]  The  result  Is  that  the  original,  amoid- 
ed,  and  supplementel  bills  must  be  dismissed 
as  to  the  complalnante  still  remaining  before 
the  court  The  dismissal  of  the  said  bills 
will  have  no  effect  upon  the  contempt  pro- 
ceedings. It  was  the  duty  of  defendants  to 
obey  the  Injanctlon,  and  their  failure  to  do 
so  was  a  contempt  of  court  for  which  they 
should  be  punished.  We  are  of  the  opinion, 
however,  that  the  Imprisonment  should  be 
remitted,  because  the  injunction  order  was 
such  as  would  have  been  superseded,  if  time- 
ly application  had  been  made  therefor,  since 
by  this  order  the  chancellor  decided  on  the 
application  for  a  temporary  injunction  the 
m^lte  of  the  cause  In  advance  of  a  bearing 
thereon. 

The  cause  will  be  remanded  to  the  chan- 
cery court  of  Hamilton  county  for  the  &!• 
forcement  of  the  judgment  for  contempt,  as 
herein  modified,  and  with  directions  to  dis- 
miss the  bills  when  these  matters  are  finally 
disposed  of. 

The  defendante  found  guilty  under  the 
respective  contempt  proceedings  will  pay  the 
coste  of  these  proceedings  In  the  chancery 
court  in  so  far  as  they  are  unadjndged. 
Defendante  to  the  respective  contempt  pro- 
ceedings in  this  court  ^flll  pay  the  coste  of 
this  court  and  the  Court  of  Civil  Appeals. 

The  complalnante  still  remaining  such  In 
the  record  will  pay  all  of  the  unadjndged 
coste  of  the  chancery  court  The  five  active 
complainants,  who  have  prosecuted  the  orig- 
inal cause  in  this  court  and  in  the  Court  of 
Civil  Appeals,  will  pay  the  coste  of  said  orig- 
inal case  in  both  courts. 

It  follows  that  the  decrees  of  the  Court  of 
Civil  Appeals  and  of  the  chancellor  in  the 
main  case  are  reversed,  while  the  judgments 
of  both  of  these  courte  in  respect  of  the  con- 
tempt proceedings  are  modified  and  afltoned. 


KING  et  aL  V.  COX  et  al 

(Supreme  Court  of  Tennessee.     Nov.  23,  1912.) 

1.  Trial  (J  1T7*)  —  DiBccTEn  Vebdiot— Blr- 
FECT  OF  MOTION— Waiver  of  Jubt  Triai,. 

Concarring  motions  by  botii  parties  for 
peremptory  instrnctions  wiU  not  operate  as  an 
acreement  that  the  controversy  shall  be  de- 
termined by  the  trial  Judges  so  as  to  take  the 
case  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Di?.  I  400;   Dec.  Dig.  {  177.») 

2.  Tbial  n  176*)— DiBECTED  ^bmct  —  B^ip- 
FEOT  OF  MOTION— Waives  of  Objection  to 

BVIDENOE. 

By  moving  for  peremptory  Instmetiona  a 
party  does  not  waive  objection  to  the  rejection 
or  admission  of  evidence,  as  be  does  by  demnr- 
ring  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  IMaL  Cent. 
Dig.  I  399;   Dec.  Dig.  {  17e.»] 

3.  Tbial  (f  166*)— Deicubreb  to  EJvidence. 

A  demurrer  to  the  evidence  withdraws  the 
case  from  the  jury  and  aabmits  it  to  the  court, 
to  apply  the  faw  to  the  admitted  facts;  and 
where  the  evidence  is  written,  or,  though  parol. 
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iB  certain,  the  other  party  must  Join,  or  waive 
SQch  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  352,  353;   Dec  Dig.  t  155.*] 

4.  Appeal  and  Ebbor  (J  648*)— Bill  or  Ex- 
ceptions—Dejtdbrkb  TO  Evidence. 

A  demurrer  to  the  evidence  is  complete  in 
itself,  and  need  not  be  preserved  by  biU  of  ex- 
ceptions to  review  a  ruling  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  2483-2440;  Dec  Dig.  I 
648.*i 

5.  Tbiai.  (S  156*}— DEwmsKB  to  EJvidkncb— 

CONFXICTINO    EiVIDXNCB. 

That  evidence  is  conflicting  does  not  pre- 
vent the  case  from  being  submitted  on  demurrer 
to  the  evidence ;  all  reasonable  inference  there- 
from being  drawn  in  ida  in  tiff's  favor  in  such 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  864-356;    Dec.  Dig.  |  156.*]    ° 

6.  Tbiai.  (H  166,  178*)— Dmkctiok  of  Vkb- 
oict— absxasment  of  damages. 

Upon  sustaining  a  motion  for  peremptory 
instmctionB,  the  case  may  be  remanded  to  the 
jury  for  assessment  of  damages,  while,  on  de- 
murrer to  the  evidence,  all  of  the  evidence  on 
damages  most  be  found  in  the  demurrer,  and 
the  amount  fiz^  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  354-356,  401-^03;    Dec  Dig.  {{  156, 

7.  Injunction  (|  241*)  —  Enforobiunt  of 
Bond. 

Under  Shannon's  Code,  {  6269,  providing 
that  the  damages  resulting  from  an  injunction 
may  be  ascertained  by  the  court  upon  reference 
to  the  master,  or  upon  an  issue  of  fact  tried  as 
other  issues  of  fact,  if  the  parties  elect  to  have 
a  jury,  defendant  either  may  have  reference  to 
the  master  for  assessment  of  damages,  or  bring 
independent  suit  on  the  injunction  bond. 

[Ed.  Note.— For  other  casss,  see  Injunction, 
Cent  Dig.  §S  544r-552;   Dec  Dig.  S  241.*] 

8.  Evidence  (|  162*)— Best  Evidence. 

The  fact  oi  a  dissolution  of  an  injunction 
mnst  be  shown  in  an  action  on  an  injunction 
bond  by  the  best  evidence,  which  is  the  record 
of  the  injunction  suit ;  Shannon's  Code,  |  5579, 
providing  that  a  judicial  record  is  proved  by 
production  of  the  original,  or  by  copy  thereof 
certified  by  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  536-545;   Dec.  Dig.  f  162.*] 

9.  Evidence  (S  366*)— Documents  —  Entibe 

BfCOBD. 

In  order  to  prove  the  dissolution  of  an  In- 
junction in  an  action  on  an  injunction  bond 
by  a  copy  of  the  record  in  the  injunction  suit, 
a  copy  01  the  whole  record  must  be  produced. 

[ESd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1521-1539;    Dec  Dig.  i  366.*] 

10.  Evidence  (§  183*)  —   Best   Evidence- 
Copies  OF  Judicial  Bxcobd. 

In  an  action  on  an  injunction  bond,  in 
which  it  is  sought  to  prove  dissolution  by 
copies  of  the  pleadings,  a  writ  and  bond,  evi- 
dence held  not  to  show  that  the  pleadings,  writ 
and  bond  were  lost  bo  as  to  admit  in  evidence 
certified  copies  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  606-«37;   Dec  Dig.  S  183.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Sam.  D.  King  and  others  against 
W.  H.  Cox  and  otliers.  The  Judgment  of  the 
Court  of  Civil  Appeals  affirmed  a  judgment 
in  the  circuit  court  for  plaintiffs,  except  as 
to  one  of  them,  and  both  parties  bring  certi- 


orari.   Reversed  and  remanded  for  further 
proceedings. 

Harr  &  Burrow  and  A.  C.  Keebler,  all  of 
Bristol,  and  O.  A.  Brown  and  H.  H.  Smith, 
both  of  BlonntvlUe,  for  plaintiffs.  MuUenlz 
&  St  John,  of  Bristol,  for  defendants. 

NEIL,  J.  The  present  action  was  brought 
in  the  circuit  court  of  Sullivan  county  on 
an  Injunction  bond,  which  the  plaintiffs  In 
error  had  executed  In  a  case  formerly  brought 
by  them  tn  the  chancery  court  of  that  coun- 
ty. Numerous  objections  to  evidence  were 
offered  In  the  trial  court  by  the  plaintiff  In 
error,  and  overruled  by  the  trial  judge.  Both 
sides  moved  for  peremptory  instructions. 
The  court  thereupon  overruled  the  motion  of 
plaintiffs  tn  error,  but  sustained  that  of  de- 
fendants in  error,  and  directed  a  verdict  in 
favor  of  the  defendants  in  error  for  the  sum 
of  $1,460.  From  this  judgment,  after  a  mo- 
tion for  new  trial  had  been  made  and  over- 
ruled, an  appeal  was  prosecuted  to  the  Court 
of  Civil  Appeals.  In  that  court  the  Judg- 
ment was  affirmed  as  to  all  of  the  defendants 
In  error  except  J.  F.  Yoakly.  Both  sides 
filed  a  petition  for  certiorari  in  this  court, 
and  both  were  granted,  and  the  case  was  set 
down  for  argument 

The  Court  of  Civil  Appeals  held  that,  in- 
asmuch as  both  parties  had  moved  for  per- 
emptory Instructions,  this  was  a  mutual 
agreement  to  take  the  case  from  the  jury, 
and  to  permit  it  to  be  decided  wholly  by  the 
trial  judge,  and  that  each  side,  by  such  mo- 
tions, waived  all  objecUons  to  evidence.  That 
court.  In  support  of  the  first  proposition,  re- 
lied upon  two  cases  decided  by  it:  Railway 
Co.  V.  Crutcher,  1  Tenn.  C.  C.  A.  231,  and 
Alzenshtatt  v.  Mayor,  Id.  805.  For  the  prop- 
osition that  such  motions  waived  all  objec- 
tions to  evidence,  reliance  was  had  upon  the 
rule  that  a  demurrer  to  the  evidence  has 
that  effect,  and  it  was  held  that  a  motion 
for  peremptory  Instructions  was  substantial- 
ly the  same  as  a  demurrer  to  the  evidence, 
and  therefore  must  operate  In  the  same  man- 
ner upon  such  objections. 

This  view  lies  at  the  threshold  of  the  pres- 
ent controversy,  and  must  be  disposed  of  be- 
fore other  questions  can  be  considered. 

[1]  As  to  the  first  proposition,  this  court 
has  taken  a  different  view,  from  the  two 
cases  cited  from  1  Tenn.  C.  C.  A.,  in  a  recent 
case,  decided  at  the  present  term,  Virginia- 
Tennessee  Hardware  Co.  T.  Ollle  Sue  Hodges, 
149  S.  W.  1056.  it  was  held  in  that  case 
that  such  concurrent  motions  did  not  have 
the  effect  of  an  agreement  by  the  parties 
that  the  whole  controversy  should  be  deter- 
mined by  the  trial  judge.  After  discussing 
the  grounds  on  which  this  court  thought  the 
decision  of  the  question  must  rest,  It  was 
said,  in  conclusion: 

"We  are  of  the  opinion  that,  under  the 
true  practice,  the  motion  of  each  party  should 
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be  treated  for  what  it  is,  a  matter  wholly 
distinct  from  and  adverste  to  that  of  his 
adversary;  that  neither  is  put  in  a  worse 
position,  so  far  as  concerns  his  ultimate 
right  of  review,  by  his  adversary's  matclng  a 
similar  motion;  that  such  motion  should 
stand  as  if  made  and  remaining  alone,  and 
should  l>e  disposed  of  on  its  own  merits; 
that  the  only  question  submitted  to  the  trial 
Judge  is  the  question  of  law  above  indicated ; 
that  as  a  necessary  preliminary  to  respond- 
ing to  this  question  he  must  determine 
whether  there  is  any  substantial  conflict  in 
the  evidence;  that  if  he  find  such  conflict, 
or  undisputed  evidence  from  which  conflict- 
ing inferences  may  reasonably  be  drawn,  on 
material  points,  he  should  submit  the  case 
to  the  Jury;  that  If  he  is  of  opinion  there 
Is  no  such  conflict  he  should  sustain  the 
motion  of  one  party  or  of  the  other,  accord- 
ing to  his  view  of  the  facts  and  the  law; 
that  the  party  whose  motion  has  been  over- 
ruled may  have  the  action  of  the  trial  Judge 
reviewed  on  appeal,  without  the  necessity  of 
asking  the  submission  of  any  special  ques- 
tion or  questions  to  the  Jury;  that  on  such 
appeal  he  may  attack  ti^e  action  of  the  trial 
Judge,  In  overruling  his  motion  and  In  sus- 
taining that  of  his  adversary,  and  may  put 
forward  his  contention  of  the  facts  and  as- 
sail that  of  his  odversary ;  and  the  oppellate 
court  will  for  Itself  ascertain  the  facts,  and 
will  determine  whether  the  trial  Judge  should 
have  sustained  the  one  motion  or  the  other, 
or  should  have  submitted  the  case  to  the 
Jury." 

The  question,  then,  as  to  whether  a  motion 
for  peremptory  instructions  Is  a  waiver  of 
the  right  to  assign  errors  in  the  appellate 
court  on  the  rulings  of  the  trial  Judge  on 
iwints  of  evidence,  must  be  determined  with- 
out regard  to  whether  both  parties  made  mo- 
tions or  only  one  of  them. 

[2]  The  question,  therefore,  is  reduced  to 
the  inquiry  whether  the  making  of  a  mo- 
tion for  peremptory  Instructions  waives  ob- 
jections made  to  the  rejection  or  admission 
of  evidence  on  the  part  of  the  person  mak- 
ing the  motion.  Aside  from  the  fact  of  con- 
current motions,  It  is  Insisted  that,  if  either 
plaintiff  or  defendant  below  make  such  mo- 
tion, he  waives  all  such  errors.  The  argu- 
ment  in  support  of  the  contention  seems  to 
be  that  a  motion  for  peremptory  Instructions 
is  practically  Identical  with  a  demurrer  to 
the  evidence.  It  Is  held  In  this  state,  and 
others,  that  where  a  demurrer  to  the  evi- 
dence is  filed,  this  does  waive  such  errors, 
regardless  of  whether  the  motion  was  suc- 
cessful or  unsuccessful.  Southern  Railway 
Co.  V.  Leinart,  107  Tenn.  635,  64  S.  W.  899 ; 
Coleman  v.  Bennett,  111  Tenn.  705,  711,  69 
S.   W.  734. 

[3-5]  The  two  motions  Iiave  points  of  sim- 
ilarity, but  also  material  points  of  differ- 
ence. In  the  demurrer  to  the  evidence  the 
defendant  sets  out  all  of  the  evidence  ad- 
mitted by  the  trial  Judge  in  behalf  of  the 


plaintiff,  and  confesses  Its  truth.  This  is 
clinched  by  the  Joinder  of  the  plaintiff.  It 
is  absolutely  bln^ng  on  the  demurring  party, 
with  all  legal  and  reasonable  inferences 
that  may  be  deduced  therefrom,  and  Is  equiv- 
alent to  a  special  verdict  It  withdraws  the 
case  from  the  Jury,  and  submits  to  the  court 
the  application  of  the  law  to  the  facts. 
Where  the  evidence  is  written,  and  where, 
though  parol,  it  Is  certain,  the  party  who 
offers  it  must  Join  in  the  demurrer,  or  waive 
the  testimony.  If  the  plaintiff  refuse  to  Join, 
except  in  terms  which  the  court  disapproves, 
his  evidence  Is  considered  as  withdrawn, 
and  the  Jury  must  find  a  verdict  for  the  de- 
fendant. The  party  who  prevails  on  the  de- 
murrer _  is  entitled  to  final  Judgment  in  his 
favor.  'The  demurrer  Is  complete  in  Itself, 
and  no  bill  of  exceptions  is  needed  for  Its 
preservation.  Hopkins  v.  Railroad.  96  Tenn. 
409,  34  S.  W.  1029,  32  L.  R.  A.  354;  Sum- 
mers V.  Railroad,  96  Tenn.  459,  35  S.  W.  210 ; 
Railroad  v.  Brown,  96  Tenn.  559,  35  S.  W. 
560 ;  Thane  v.  Douglass,  102  Tenn.  307,  52  S. 
W.  155;  Artenberry  v.  Railroad,  103  Tenn. 
266,  52  S.  W.  878;  Barr  v.  Railroad,  105 
Tenn.  544,  58  S.  W.  849;  Mitchell  v.  Rail- 
road, 100  Tenn.  329,  45  S.  W.  337,  40  L,  R. 
A.  426;  Manufacturing  Go.  v.  Morris,  105 
Tenn.  654,  68  S.  W.  651;  Coleman  v.  Ben- 
nett, 111  Tenn.  705,  714,  69  S.  W.  734 ;  Rail- 
road T.  Sansom,  113  Tenn.  683,  84  S.  W.  615. 
"The  office  and  function  of  a  demurrer  to  the 
evidence  is  to  test  the  strength  of  plaintiff's 
casetupon  his  own  testimony,  and  not  upon 
the  testimony  o^both  parties,  nor  upon  facts 
agreed  to  by  both  parties."  Bridgeport  &c. 
Co.  V.  RaUroads,  103  Tenn.  400,  495,  53  S.  W. 
730,  740.  Even  If  the  evidence  is  conflicting, 
this  does  not  prevent  the  case  from  being 
submitted  under  a  demurrer  to  the  evidence. 
"It  is  said,  if  the  evidence  is  conflicting,  only 
that  must  be  looked  to  which  is  most  favor- 
able to  plaintiff  on  demurrer  to  evidence. 
This  is  not  a  correct  statement  The  evi- 
dence must  be  looked  to  as  a  whole,  and  all 
reasonable  Inferences  drawn  from  It  in  plain- 
tiff's favor ;  but  none  of  it  must  be  excluded 
simply  because  unfavorable,  but  only  if 
shown  by  other  evidence  to  be  incorrect" 
Corbett  v.  Smith,  101  Tenn.  368,  374,  47  S. 
W.   694,   695. 

On  a  motion  for  peremptory  Instructions, 
no  Joinder  is  necessary.  It  may  be  made  at 
the  close  of  the  plaintifTs  evidence,  or  at 
the  close  of  all  of  the  evidence.  If  the  evi- 
dence is  conflicting  on  material  points,  or 
If  diverse  Inferences  as  to  material  matters 
can  be  drawn  from  evidence  not  conflicting, 
the  case  must  go  to  the  Jury,  and  cannot  be 
decided  by  the  court.  The  motion  to  in- 
struct does  not  necessarily  dispose  of  the 
whole  case.  Although  there  may  be  no  con- 
flict as  to  the  right  of  action,  there  may  be 
as  to  the  amount  of  the  recovery,  and  In 
that  event  the  latter  question  will  be  set- 
tled by  the  Jurj-.  The  party  making  the  mo- 
tion is  not  required  to  formulate  the  evl- 
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dence  and  sign  a  statement  thereof  as  under 
a  demurrer ;  but  the  motion  Is  made  orally 
on  the  evidence  as  delivered  before  the 
court.  Likewise,  U  there  be  a  question  as 
to  the  credibility  of  witnesses,  the  case  must 
go  to  the  jury.  While  a  party  who  files  a 
demurrer  to  the  evidence  must  sustain  It 
at  his  peril,  the  penalty  being  a  Judgment 
against  him  If  he  fail,  such  Is  not  the  re- 
sult on  failure  to  sustain  a  motion  for  per- 
emptory Instructions.  The  efCect  simply  Is 
that  the  case  goes  to  the  jury  for  trial. 
The  party  who  files  a  demurrer  to  the  evi- 
dence says.  In  effect,  by  his  written  submis- 
sion, that  there  is  no  doubt  as  to  any  of 
the  facta,  and  purports  to  set  them  all  out, 
and,  if  there  is  any  apparent  conflict  In  the 
evidence  so  set  forth,  this  by  the  act  Itself 
of  filing  the  demurrer  submits  the  decision 
and  determination  of  this  question  of  fact 
to  the  court,  for  the  harmonizing  of  all  the 
evidence  in  respect  thereof;  whUe  one  who 
flies  a  motion  to  Instruct,  although  he  as- 
serts that  the  evidence  is  without  conflict, 
yet  he  does  so  In  submission  to  the  rule  of 
law  that  if  there  be  any  conflict  on  any  ma- 
terial or  determinative  question  of  evidence 
it  is  the  duty  of  the  court  to  overrule  such 
motion  and  submit  the"  case  to  the  jury. 
When  a  demurrer  to  the  evidence  is  filed, 
the  case  as  already  stated  Is  absolutely  at 
once  withdrawn  from  the  jury,  on  a  Joinder 
of  the  plalntiflT;  while  on  a  motion  to  in- 
struct the  question  is  submitted  to  the  court 
whether  the  case  shall  be  withdrawn.  The 
opinion  of  the  court  Is  merely  invoked  as  to 
whether  it  is  a  case  proper  for  the  jury,  or 
one  for  the  court  alone,  and  the  motion  In- 
cludes In  effect  a  request  of  the  court  for 
appropriate  action  In  the  event  of  his  deci- 
sion one  way  or  the  other.  Under  the  for- 
mer practice  no  verdict  of  the  jury  Is  neces- 
sary, proper,  or  permissible;  In  the  latter 
case  the  jury  must  render  a  verdict,  albeit 
under  the  direction  of  the  court.  The  trial 
Judge  may  Instruct  the  Jury  of  his  own  mo- 
tion without  any  application  by  either  par- 
ty, and  neither  party  can  compel  the  other; 
in  a  demurrer  to  the  evidence  It  Is  neces- 
aary  that  the  defendant  make  the  applica- 
tion, and  when  he  does  so  the  plaintiff  must 
«ntef  his  Joinder.  A  motion  for  new  trial 
Is  necessary  as  a  preliminary  to  test.  In  the 
appellate  court,  the  correctness  of  the  action 
of  the  trial  Judge  In  giving  or  refusing  to 
give  a  peremptory  instruction,  and  the 
whole  matter,  including  the  evidence,  must 
be  incorporated  in  a  bill  of  exceptions.  No 
such  motion  is  necessary  to  test  the  dispo- 
sition of  a  demurrer  to  the  evidence,  nor,  as 
we  have  previously  stated,  is  It  necessary 
that  a  bill  of  exceptions  should  be  used  in 
•connection  therewith.  Tyrus  v.  Railroad, 
U4  Tenn.  579,  86  S.  W.  1074 ;  Traction  C!o. 
V.  Brown,  115  Tenn.  323,  89  S.  W.  319: 
Kinney  v.  Railroad  Co.,  116  Tenn.  460,  92 
S.  W.  1116;  Railroad  v.  Wllliford,  115 
Tenn.  108,  124,  88  S.  W.  178;    Seymour  t. 


RaUroad,  117  Tenn.  9a  98  S.  W.  174;  Nor- 
man V.  RaUroad,  119  Tenn.  401,  104  S.  W. 
1068.  Of  course,  the  purpose  of  both  meth- 
ods Is  to  exi)edlte  the  trial  of  causes,  and 
the  rule  Is  that  a  peremptory  instruction, 
sustained  In  the  trial  court  and  affirmed  in 
the  appellate  court,  will  end  the  case;  and 
a  peremptory  instruction,  offered  and  refus- 
ed In  the  trial  court,  but  adjudged  good  In 
the  appellate  court,  will  have  the  same  ef- 
fect. So  on  the  sustalnment  of  a  demurrer 
to  the  evidence,  either  In  the  trial  court  or 
In  an  appellate  court,  the  case  will  likewise 
be  at  an  end. 

[I]  The  exception  must  be  stated,  how- 
ever, that  upon  sustaining  a  motion  for  per- 
emptory instructions  there  may  be  a  remand 
for  the  assessment  of  damages  on  evidence 
to  be  heard  before  the  jury,  while  in  the 
latter  all  of  the  evidence  as  to  damages 
must  be  found  in  the  demurrer  Itself  and 
the  amount  of  damages  fixed  by  the  court. 
Authorities  supra,  and  also  Railroad  v. 
Hayes,  117  Tenn.  680,  697,  99  S.  W.  362; 
Railroad  v.  Roe,  118  Tenn.  601,  623,  626, 
102  S.  W.  343;  Box  Co.  v.  Greggory,  119 
Tenn.  637,  105  S.  W.  350. 

It  is  perceived  that,  although  the  results 
attained  by  the  two  methods  are  In  most 
aspects  the  same,  yet  they  have  material 
differences  in  the  practice  and  administra- 
tion thereof;  that  the  demurrer  to  the  evi- 
dence is  In  the  nature  of  a  pleading,  and 
belongs  to  the  precedents  that  control  that 
class  of  subjects,  while  the  motion  to  in- 
struct belongs  to  the  class  of  subjects  nec- 
essary to  be  incorporated  in  a  bill  of  excep- 
tions along  with  other  matters  not  of  rec- 
ord, and  necessary  to  be  made  a  part  of  the 
record  in  order  that  the  action  of  the  trial 
judge  In  respect  thereof  may  be  tested  on 
appeal. 

We  perceive  no  reason  arising  out  of  the 
nature  of  the  subjects  Involved  why  a  party 
who  asks  a  peremptory  instruction  should 
be  held  thereby  to  waive  any  error  commit- 
ted against  him  in  the  matter  of  admission 
or  rejection  of  evidence.  During  the  prog- 
ress of  the  trial  he  offers  evidence  which  be 
believes  to  be  competent  and  this  Is  reject- 
ed. He  saves  his  exception  to  be  used  on 
appeal;  In  like  manner  when  evidence  Is 
admitted  over  his  objection.  After  the 
court,  by  his  rulings  on  testimony,  has  elim- 
inated all  evidence  he  deems  improper,  and 
has  thus  caused,  to  be  left  a  residuum,  one 
or  the  other  of  these  parties  desires  to  raise 
a  question  of  law  that,  even  on  this  resid- 
uum, the  case  is  with  him.  When  the  par- 
ty comes  to  make  his  motion  for  new  trial, 
we  can  see  no  Incompatibility  In  assigning 
as  grounds  both  that  his  honor  Improperly 
granted  or  refused  a  peremptory  instruc- 
tion, and  improperly  admitted  or  disallowed 
evidence  offered.  The  contrary  view  de- 
prives a  litigant  of  a  part  of  his  case;  or, 
to  put  the  matter  differently,  it  imposes  a 
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penalty  on  Mm  for  endeavoring  to  shorten 
the  litigation.  It  says  to  him,  In  effect: 
Yon  mnat  condone  the  errors  the  Jndge  has 
committed  against  yon  In  his  ruUnga  on  the 
admission  and  rejection  of  evidence  as  the 
price  of  the  privilege  of  making  a  motion 
for  a  peremptory  instruction.  We  .repeat 
there  is  no  incongruity  between  a  party  in- 
sisting on  having  corrected  errors  against 
him  of  the  kind  Just  mentioned,  and  tliose 
committed  against  him  in  overruling  his 
motion  for  peremptory  instructions,  and  the 
law  Imposes  no  estoppel.  It  is  perfectly 
reasonable  for  him  to  say  in  the  appellate 
court  that  the  trial  Jndge  erred  in  admitting 
or  rejecting  evidence,  and  also,  in  addition 
thereto,  he  erred  in  ruling  against  him  the 
motion  for  peremptory  Instructions.  There 
is  not  only  no  conflict  between  the  two 
grounds  of  relief,  but  tliey  are  homogeneous, 
and  both  arise  naturally  under  a  bill  of 
exceptions.  The  opposite  view  seems  to  be 
based  on  what  we  deem  an  imperfect  anal- 
ogy between  the  motion  for  peremptory  In- 
structions and  the  demurrer  to  the  evidence. 
It  does  seem,  we  grant,  Inappropriate  for  a 
defendant,  at  the  close  of  the  plaintlfTs  evi- 
dence, t6  Incorporate  aU  of  that  evidence  in 
a  demurrer,  admitting  It  all  as.  true,  along 
with  all  legitimate  inferences  to  be  drawn 
therefrom,  and  thereby  compel  the  plaintiff 
to  a  Joinder,  and  then,  when  the  demurrer 
is  overruled,  to  assign  error  on  the  ground 
that  be  objected  to  some  of  the  evidence, 
and  that  the  objection  was  erroneously  de- 
cided against  Iilm.  The  answer  is:  After 
the  ruling  was  made  against  yon,  you  delib- 
erately wrote  out  the  evidence  and  signed 
it,  and  said  it  was  true.  '  On  a  motion  for 
peremptory  inistruetlons,  however,  not  only 
may  there  be  evidence  wrongly  admitted 
against  the  party  making  the  motion,  but  he 
may  have  offered  competent  evidence  which 
was  refused,  and  this  would  not  appear  un- 
der the  motion  at  all,  and  be  would  not  get 
the  benefit  of  It  Such  a  situation  could  not 
occur  under  a  demurrer  to  the  evidence,  be- 
cause, as  stated,  that  is  only  offered  at  the 
close  of  the  plaintiff's  evidence,  and  it  em- 
bodies only  that  evidence.  It  la  true  that, 
where  the  person  who  makes  the  motion  for 
peremptory  instructions  seeks,  on  appeal, 
to  assign  errors  upon  evidence  admitted 
over  his  objection,  his  case  is,  In  a  general 
way,  similar  to  that  of  one  who  demurs,  in 
so  far  as  both  invoke  the  decision  of  the 
trial  Jndge  as  matter  of  law  on  all  of  the 
evidence  Introdnced. 

Still,  we  think  the  rule  should  be  different 
in  tbe  two  cases  on  grounds  already  stated, 
arising  out  of  the  difference  between  matters 
based  on  pleadings  and  those  falling  within 
bills  of  exceptions.  The  difference  is  rested 
in  part  on  a  technical  distinction,  but  the 
rules  covering  the  whole  subject  are  technl- 
caL  Moreover,  the  practice  of  directing  ver- 
dicts, or  giving  peremptory  instructions  to 
Juries,  la  recognized  as  a  distinct  advance 


upon  the  old  system  of  demurring  to  the  evi- 
dence, and  we  deem  it  unwise  to  hamper  this 
practice  with  the  rules  which  restricted  that 
system,  and  made  It  so  unwieldy  in  use,  and 
so  dangerous  to  parties  who  sought  to  em- 
ploy it  Besides  this,  it  is  certainly  true  that 
no  good  reason,  technical  or  otherwise,  could 
be  offered  for  refusing  to  permit  a  party  to 
assign  error  on  the  refusal  of  the  trial  Judge 
to  admit  competent  evidence,  which,  because 
refused,  could  not  enter  at  all  into  the  mo- 
tion for  Instructions.  This  being  granted,  it 
would  be  a  useless  refinement  to  make  a  dis- 
tinction between  evidence  of  that  kind  and 
evidence  admitted  over  objection. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  a  party,  by  making  a  motion  for 
peremptory  instructions,  does  not  waive  any 
exceptions  he  may  have  reserved  against  the 
action  of  the  trial  Judge  In  his  rulings  against 
him  on  questions  of  evidence;  and  that  he, 
on  bis  motion  for  new  trial,  may  assign  such 
errors,  along  with  the  action  of  the  trial 
Judge  In  granting  to  his  adversary,  or  in  re- 
fusing to  himself  a  motion  for  peremptory 
instructions. 

This  view  was  intimated  in  Tyrus  v.  Rail- 
road, supra,  wherein  it  was  said,  in  sub- 
stance, that  on  motion  properly  made  in  the 
court  below  for  a  peremptory  instruction,  and 
an  Improper  refusal  of  it  by  the  trial  Judge, 
this  court  would  be  enabled  •to  dispose  of  the 
case  finally,  and  thereby  save  to  the  parties 
and  the  state  the  delay  and  expense  of  an 
additional  trial,  "in  the  absence  of  any  re- 
versible error  in  rulings  upon  evidence  or  oth- 
erwise." Perhaps  the  matter  In  quotation 
marks  was  not  necessary  to  the  decision  of 
the  case,  but  It  clearly  indicates  the  view  this 
court  entertained  at  that  time  of  the  qnes- 
tlon  now  before  ns. 

It  Is  urged  that  the  practice  above  Indi- 
cated would  permit  counsel  to  experiment 
with  the  court ,  It  is  no  experiment  to  object 
to  Incompetent  evidence,  and  to  the  action 
of  the  trial  court  in  excluding  competoit  evi- 
dence, bnt  a  right  which  belongs  to  every 
litigant  It  is  no  experiment,  when  all  the 
evidence  is  in  which  the  court  permits  to  go 
in,  then  to  take  the  Judgment  of  the  court 
as  to  whether  on  uncontroverted  evidence  the 
plaintiff  is  entitled  to  a  verdict  or  the  de- 
fendant by  appropriate  motions  made  by  ei- 
ther or  both  of  the  parties.  The  practice 
by  which  a  party  making  a  motion  for  per- 
emptory instructions  is  held  to  forfeit  excep- 
tions reserved  to  tbe  admission  of  incompe- 
tent evidence,  or  the  exclusion  of  competent 
evidence,  shortens  the  litigation,  It  Is  true; 
but  It  also  shortens  the  rights  of  litigants. 

On  the  trial  of  this  case  in  the  court  be- 
low, many  objections  were  offered  by  the  de- 
fendant to  evidence  which  were  overruled  by 
the  trial  Judge.  The  only  ones  which  we 
need  consider,  however,  may  be  thus  stated : 
Plaintiffs  offered  in  the  trial  court  certain 
parts  of  the  record  in  the  Injunction  suit;  In 
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order  to  get  before  the  conrt  and  Jnry  the 
essential  point  of  evidence  that  In  the  suit 
referred  to^  out  of  which  the  bond  sued  on 
arose,  the  injunctloa  had  been  dissolved  and 
held  wrongfully  Issued.  Plaintiffs  below  did 
not  offer  the  whole  record,  but  only  the  fol- 
lowing, Tlz. :  A  paper  purporting  to  be  a  copy 
of  the  bill  issued  out  of  the  master's  office, 
when  It  was  filed;  carbon  copies  of  the  de- 
murrers of  the  defendants  and  of  their  an- 
swers (these  were  presented  by  the  attorney 
for  plaintiffs  In  the  present  suitj  as  office  cop- 
ies preserved  by  him  as  attorney  for  defend- 
ants in  the  former  suit) ;  a  certified  copy  of 
the  decree  of  the  conrt;  a  certified  copy  of 
the  Injunction  bond;  a  certified  copy  of  In- 
JnnctlOD  writ;  and  a  certified  copy  of  the  rule 
docket  These  various  papers  were  objected 
to,  first,  on  the  ground  that  a  certlQed  copy 
of  the  whole  record  was  necessary;  and,  sec- 
ondly, that  the  copies  of  the  papers  referred 
to — that  is,  the  pleadings  and  the  injunction 
writ  and  bond — could  not  be  supplied  in 
the  manner  attempted  without  evidence  that 
the  office  of  the  master  had  been  diligently 
searched  and  they  could  not  be  found.  The 
trial  judge  overruled  these  objections,  and 
his  action  thereon  is  assigned  as  error. 

[7-9]  On  dissolution  of  an  injunction,  de- 
fendant may  have  either  a  reference  to  the 
master  for  the  assessment  of  damages,  or 
bring  an  independent  suit  on  the  bond.  Shan- 
non's Code,  {  6250;  Terrell  v.  Ingersoll,  10 
Lee,  77,  80,  84.  This  follows  as  a  matter 
of  course  upon  dismissal  of  the  bill.  Ragan 
&  Buffett  V.  Aiken,  0  Lea,  623.  But  the  fact 
of  'such  dissolution  must  be  shown  by  the 
best  evidence;  that  is,  the  record  of  the  in- 
junction suit  "A  judicial  record  of  this 
state  Is  proved  by  a  production  of  the  orig- 
inal, or  by  copy  thereof,  certified  by  the 
clerk  or  the  person  having  the  legal  custody 
thereof  under  his  seal  of  office,  if  be  have 
one."  Shannon's  Code,  {  6579.  A  copy  of  the 
whole  record  must  be  produced.  Duncan  v. 
Gibbs,  1  Yerg.  256;  Garrlck  v.  Armstrong, 
2  Cold.  267;  Willis  v.  Louderback,  6  Lea, 
661;  Phlpps  V.  Caldwell,  1  Heisk.  350;  Rail- 
way Co.  V.  Seymour,  113  Tenn.  523,  83  S.  W. 
674;  Smith  v.  Hutchison,  104  Tenn.  394, 
58  S.  W.  226.  A  modification  of  this  rule 
is  found  in  Russell  v.  Houston,  115  Tenn. 
536,  91  S.  W.  192,  to  the  effect  that  it  may 
be  dispensed  with,  in  case  of  the  records  of 
courts  of  general  jurisdiction,  where  it  ap- 
pears that  a  part  of  the  record  is  lost  and 
cannot  be  produced,  and  the  party  seeking  to 
use  the  record  as  evidence  produces  all  of 
it  that  is  accessible. 

[10]  It  is  insisted  for  the  plaintiffs  that 
this  was  done ;  that  they  produced  and  offer- 
ed in  evidence  all  of  the  record  of  the  in- 
junction suit  that  conld  be  found.  The  de- 
fendants Insist  that  there  is  not  sufficient 
evidence  in  the  record  to  show  that  any  part 
of  the  former  record  was  lost 

Th«  teatlmonr  upon  this  subject  Is  as  fol- 


lows: N.  3.  Phillips,  the  derk  and  master 
of  the  chancery  court  testified  thus: 

"I  will  ask  yon  if  you  have  the  original 
bond — ^injunction  bond — executed  by  Samuel 
L.  King  and  others  in  the  cause  of  Samuel 
Lb  King  and  others  against  W.  H.  Cox?  A. 
I  reckon  not  The  file  Is  not  in  my  office. 
I  suppose  they  are  in  Bristol.  I  haven't  the 
papers  now  at  all;  some  of  the  lawyers 
must  have  them.  Q.  I  show  yon  what  par- 
ports  to  be  a  certified  copy.  (Witness  ex- 
amined the  paper  lianded  him.)  A.  Yes;  I 
made  that  Q.  Did  you  make  search  for  the 
bond?  A.  Let  me  see  if  I  did.  I  don't  re- 
member just  now  what  I  did  say  about  it 
(Reads  the  certified  copy,  and  replied  that 
it  so  states;  that  he  made  search  for  the 
bond.)  Q.  I  will  ask  you  if  this  is  a  correct 
copy  of  the  injunction  writ  that  was  served 
upon  the  parties?  (Hands  witness  paper.) 
Q:  Have  yon  made  search  tor  the  original 
papers  in  this  case?  A.  Yes,  sir.  Q.  Have 
you  been  able  to  find  them?  A.  No,  sir.  Q. 
Do  you  know  where  they  are?  A.  No,  sir; 
I  made  that  certified  copy  last  October. 
Some  of  the  lawyers  may  have  them,  but  I 
can't  tell  where  they  are.  I  let  O.  A.  Brown 
have  them,  and  he  took  them  to  Bristol,  and 
gave  them  to  A.  O.  Keebler.  (Mr.  Keebler 
here  states  that  he  brought  them  back  to 
Blountville,  and  gave  them  either  to  the 
clerk  and  master,  or  some  attorney  in  the 
case.)  Q.  Is  that  a  copy  of  the  injunction? 
A.  Yes ;  that  Is  a  copy  of  the  injunction  and 
the  sheriff's  return  on  it" 

The  witness  was  examined  on  December 
19,  1911.  The  certificate  to  the  bond  on 
which  he  bases  his  answer  as  to  the  search 
was  made  on  the  22d  day  of  May,  1911.  He 
does  not  testify  that  he  made  any  search  in 
his  office  after  that  time.  This  certificate 
of  the  22d  of  May,  1911,  states  "that  the 
original  bond  is  lost  or  unintentionally  mis- 
laid, and  cannot  be  found  on  diligent 
search."  The  certificate  to  the  copy  of  the 
injunction  writ  on  which  he  bases  his  state- 
ment as  to  that  matter  was  made  on  the 
31st  of  October,  1911. 

a  J.  St  John  testified:  "I  find  in  my  file 
a  copy  of  the  bill  that  was  delivered  to 
my  client  when  the  service  was  made."  This 
copy  was  thereupon  offered  and  objected  to 
as  stated.  Accompanying  this  were  filed  un- 
certified copies  of  papers  purporting  to  be 
the  demurrers  and  answers  of  the  defend- 
ants in  that  suit  The  witness  testified  that 
these  papers  were  prepared  by  him  at  his 
office,  and  tliat  the  carbon  copies  were  copies 
of  the  originals  which  were  filed  in  the 
court ;  that  the  copy  of  the  original  bill  was 
a  copy  made  out  by  the  clerk  at  the  time 
that  the  summons  was  Issued,  and  delivered 
to  his  client  with  the  summons. 

We  do  not  think  that  a  sufficient  ground 
was  laid  for  the  Introduction  of  these  irreg- 
ular copies,  or  for  using  only  a  part  of  the 
record  as  the  only  part  accessible.    It  does 
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not  appear  that  the  clerk  and  master  bad 
made  any  recent  search  In  his  office,  or  that 
any  inquiry  had  been  made  among  the  at- 
torneys of  the  parties  in  that  former  litiga- 
tion, or  who  the  attorneys  were.  Judge  St. 
John,  the  witness  whose  testimony  has  just 
been  referred  to,  and  who  testified  that  he 
was  counsel  in  that  case,  made  no  statement 
upon  the  subject  as  to  whether  he  had  ex- 
amined or  looked  in  his  office  for  the  file. 
It  appears  that  Mr.  Keebler  was  an  attor- 
ney in  the  cause,  and  bis  statement  appears 
to  the  effect  that  he  bad  the  papers  and  re- 
turned them,  either  to  the  clerk  and  mas- 
ter, or  gare  them  to  some  other  counsel  tn 
the  case,  and  so  the  question  is  left  wholly 
at  large.  It  does  not  appear  that  the  mas- 
ter had  made  search  in  his  office  during  the 
months  Intervening  between  May  and  Octo- 
bet,  or  between  October  and  December.  It 
ought  to  appear  that  all  available  sources 
of  knowledge  had  been  exhausted  by  dili- 
gent and  recent  search.  Among  these  avail- 
able sources  indicated  by  the  present  evi- 
dence were  the  clerk  and  master's  office  at 
Blountvllle  and  the  offices  of  the  various  at- 
torneys who  had  been  engaged  in  that  cause. 
For  all  that  we  can  see,  the  whole  record 
may  have  been  In  the  clerk  and  master's  of- 
fice at  the  time  he  testified,  or  may  liave 
been  in  the  office  of  one  of  the  attorneys. 
Under  these  circumstances,  we  are  of  the 
opinion  that  the  trial  judge  committed  error 
In  admitting  these  detached  papers.  Rhea  v. 
McCorkle,  11  Helsk.  415;  Whiteside  v.  Wat- 
kins  (Tenn.  Ch.)  58  S.  W.  1107;  Vaulx  v. 
Merrl  wether,  2  Sneed,  686;  Pharls  v.  Lam- 
bert, 1  Sneed,  228;  Girdner  v.  Walker,.  1 
Heisk.  191;  17  Cya  543  and  648;  1  Green- 
leaf  on  Ev.  {  558. 

It  results  that  the  Judgment  of  the  Court 
of  Civil  Appeals  must  be  reversed,  also  the 
judgment  of  the  circuit  court,  and  the  cause 
remanded  for  further  proceedings. 

The  Court  of  Civil  Appeals  reversed  the 
judgment  as  to  Yoakly  on  a  special  ground 
stated  in  the  opinion  of  that  court.  It  is  un- 
necessary and  improper  tliat  we  should  con- 
sider that  ground  in  the  present  attitude  of 
the  case,  and  the  reversal  of  the  Court  of 
Civil  Appeals  as  to  that  matter  is  based 
upon  the  necessary  reversal  of  the  judgment 
of  the  circuit  court 

The  costs  of  the  appeal  will  be  paid  by  the 
plaintiffs. 


In  re  CAMERON. 

(Supreme  Court  of  Tennessee.     Nov.  23, 
1912.) 

1.  Judges  (§  47*)— Disqualification— Stat- 
UTOBY  Provisions. 

A  judge  is  not  disqualified  to  act  in  a  case 
merely  because  lie  will  be  a  witness  on  the 
trial,  in  view  of  Shannon's  Code,  §  5594,  ex- 
pressly providing  that  the  judge  is  a  competent 


witness  for  either  party  in  any  case  tried  l>e- 
fore  him. 

[EkJ.  Note. — For  other  cases,  see  Judges, 
Cent.  Dig.  ft  214-219,  222,  223;  Dec.  Dig.  | 
47.*] 

2.  Judges   (§  49*)— Disquauhoation— Bias 

AND   PBEJUDICE. 

A  judge  is  not  absolutely  disqualified  to 
hear  and  determine  a  case  merely  because  he 
is  personally  prejudiced  against  a  party;  it 
being  left  to  his  personal  discretion  whether 
he  will  act. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent.  Dig.  gS  187,  188;    Dec.  Dig.  §  49.*] 

3.  Attobney  and   Client    ({  51*) — Disbab* 

HENT— PbELIUINABY   rBOCEEDINGB. 

Under  Shannon's  Code,  i  5781,  authorizing 
courts  to  strike  from  their  rolls  any  practicing 
attorney  or  counsel  upon  satisfactory  evidence 
that  he  has  been  guilty  of  misconduct,  section 
5782,  requiring  the  charges  against  an  attorney 
or  counsel  to  be  reduced  to  writing  and  a  copy 
furnished  the  party  accused,  section  5783,  pro- 
hibiting pemons  stricken  from  the  rolls  to 
pi-actlce  in  any  court,  and  section  5784,  giving 
such  an  attorney  the  right  to  appeal,  the  trial 
judge  has  the  right,  and  it  is  his  duty,  to  for- 
mulate charges  against  attorneys,  where  the 
matters  are  wholly  or  largely  within  his  knowl- 
edge, without  waiting  for  any  motion  by  any 
member  of  the  bar. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  i  67;   Dec.  Dig.  f  61.*] 

4.  Judges   (J  47*)— Disqualification— Bias 

AND    PHEJUDIOE. 

A  trial  judge,  who,  before  making  charges 
against  an  attorney,  based  on  matters  within 
his  knowledge,  tested  his  recollection  of  the 
matter  by  consulting  others  having  knowledge 
thereof,  was  not  thereby  disqualified  to  hear 
and  determine  the  disbarment  proceeding  on 
the  ground  that  he  had  become  the  prosecu- 
tor; it  being  necessary  for  the  protection  of 
the  bar  that  judges  shall  make  some  prelim- 
inary investigation  before  making  such  charges. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  ii  214-219,  222,  223;  Dec.  Dig.  | 
47.*] 

5.  OONSTITOTIONAL    Law     (K    306,     321*)— 

Judges  (§  49*)  — .Disquaufication— Bias 

and  pbejudice. 

Where  charges  of  misconduct  against  an 
attorney,  presented  by  a  trial  judge,  recited 
that  it  appeared  from  facts  within  the  court's 
knowledge  that  the  attorney  had  been  guilty 
of  acts  of  immorality  and  unpropriety  incon- 
sistent with  the  character  and  incompatible 
with  the  faithful  performance  of  the  duties  of 
his  profession,  that  be  had  been  guilty  of  a 
studied  and  matured  purpose  to  commit  a 
fraud  upon  the  court,  and  that  he  was  there- 
fore ordered  to  show  cause  why  he  should  not 
be  disbarred,  and  it  was  uncontradicted  that 
the  trial  judge  had  stated  openly  and  publicly 
that  it  did  not  matter  whether  the  attorney 
confessed  the  charges  or  not,  as  be  could  prove 
bis  guilt,  the  judge  was  disqualified  upon  due 
objection  being  made,  since  a  trial  judge  who 
decides  the  case  before  hearing  the  evidence 
is  disqualified,  under  Const  art  6,  g  11,  and 
Shannon's  Code,  |  5706,  both  of  which  pro- 
vide that  no  judge  shall  be  competent,  except 
by  consent  where  he  has  presided  in  .any  in- 
ferior court  or  has  been  of  counsel,  especially 
in  view  of  Const,  art.  1,  g  17,  providing  that 
every  man,  for  injuries  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  a  rem- 
edy by  due  course  of  law,  and  right  and  jus- 
tice administered  without  sale,  denial,  or  de- 
lay; to  compel  a  man,  over  his  protest  to  try 
his  case  before  a  judge  who  has  already  de- 
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dded,  it  not  constitutinf  due  course  of  law, 
bat  being  a  denial  of  jnitice. 

[Ed.  Mote.— For  other  cases,  see  Constita- 
tional  I«w,  Cent.  Dig.  tl  928.  036,  939,  942- 
946,  948,  949,  960,  9i&-065;  Dec  Dif.  fi  806, 
321;*  JodKes,  Cent.  Dig.  {|  187,  188;  Dec. 
Dig.  i  49.*I 

&  JuDOEB  (i  49*)— DiBQUAunoATioiT— Bias 

AND  Prejudice. 

A  trial  jndge  is  not  disqualified,  on  the 
gronnd  that  he  has  decided  the  case  in  ad- 
vance, unless  it  appears  beyond  any  doubt  that 
■acll  is  the  fact;  his  denial,  although  made 
onder  no  oath  except  his  oath  of  office,  being 
conclusive  on  this  point. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  U  187,  188;    Dec.  Dig.  {  49.*] 

7.  CoNBTunnoKAL  Law  (§  816*)— Dot  Pbo- 

OKSS  or  LiAw. 

Under  Pub.  Acts  1911,  c.  82,  providing 
that  no  verdict  or  Judgment  shall  lie  set  aside 
or  new  trial  granted  for  error  in  the  charge, 
in  the  admission  or  rejection  of  evidence,  in 
acting  on  any  pleading,  or  for  any  error  in  any 
procedure  in  the  case,  unless  in  the  opinion  of 
the  appellate  court,  after  an  examination  of  the 
entire  record,  it  shall  affirmatively  appear  that 
the  error  complained  of  affected  the  results  of 
the  trial,  the  Supreme  Court  cannot  try  a  case 
de  novo,  and  render  the  judgment  which  should 
have  been  rendered  below,  where  the  trial 
judge  was  incompetent,  and  due  objection  was 
made  on  that  ground;  the  Judgment  in  such 
case  being  void,  and  a  trial  by  the  Supreme 
Court  an  exercise  of  original  jurisdiction,  con- 
trary to  Const,  art.  1,  |  It,  providing  for  a 
remedy  in  all  cases  by  due  course  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,   Cent   Dig.   {   938;    Dec.   Dig.   { 

Certiorari  to  Court  of  Ctvil  Appeals. 

Proceedings  for  the  disbarment  of  Robert 
T.  Cameron,  an  attorney.  Judgment  disbar- 
ring respondent  was  reversed  by  the  Court 
of  Civil  Appeals,  and  the  cause  remanded, 
and  the  proceeding  is  brought  to  the  Supreme 
Court  by  certlorarL  Judgment  remanding 
the  case  afltoued. 

Littleton,  LltUeton  ft  Uttleton,  of  Chatta- 
nooga, for  plaintiff  In  error.  M.  N.  Whitalcer, 
DIst  Atty.  Oen.,  and  T.  Pope  Sh^herd,  Asst 
Dlst  At^.  Oen.,  both  of  Chattanooga,  for 
the  State.  Franic  Spurlock,  Frank  M.  Thomp- 
son, and  S.  Bartow  Strang,  all  of  Chattanoo- 
ga, oppposed. 

NEIL^  J.  In  the  criminal  court  of  Ham- 
ilton county,  on  January  13,  1912,  plaintiff 
in  error  was  served  with  the  following  cita- 
tion: 

"It  appearing  to  the  court  that  Robert  T. 
Cameron  is  a  practicing  attorney  at  this 
bar,  and  It  further  appearing  to  the  court 
from  such  facts  In  the  possession  of  and 
within  the  knowledge  of  the  court  that  said 
Robert  T.  Cameron  has  been  guilty  of  such 
acts  of  immorality  and  Impropriety  as  are 
inconsistent  with  the  character  and  Incom- 
patible with  the  faithful  discharge  of  the 
duties  of  his  profession,  that  he  has  been 
guilty  of  a  studied  and  matured  purpose  to 
commit  a  fraud  upon  the  court,  to  wit: 

"(1)  That  said  Bobert  T.  Cameron  was  at- 


torney for  and  represented  one  J.  B.  White 
in  tUs  court  at  the  September  term  on  the 
charge  of  unlawfully  selling  whisky  within 
four  miles  of  a  schoolhouse;  that  said  White 
was  convicted  of  said  offense  and  was  fined 
$250  and  sentenced  to  four  months'  imprison- 
ment in  the  worldiouse;  that  a  motion  for  a 
new  trial  was  made  by  said  Cameron  for 
said  White,  wlilch  was  overruled  by  the 
court  and  appeal  was  granted  to  the  Supreme 
Court,  and  defendant  given  30  days  to  file 
his  bill  of  exceptions.  All  of  the  proceed- 
ings of  said  trial  were  taken  In  shorthand 
by  M.  O.  Cates,  an  experienced  and  reputable 
stenographer,  and  a  transcript  of  his  steaty- 
graphic  notes  was  made  by  the  said  Cates  and 
presented  to  the  said  Cameron.  A  bill  of  ex- 
ceptions was  presented  by  the  said  Cameron 
to  Attorney  General  Whitaker  for  his  ap- 
proval, with  the  representation  that  it  was 
the  stenographer's  report  of  said  trial.  The 
Attorney  General,  having  confidence  In  At- 
torney Cameron,  and  believing  his  statement 
to  be  true,  made  a  casual  examination  and 
approved  said  bill  of  exceptions  as  present- 
ed by  the  said  Cameron.  The  court,  under- 
standing that  said  bill  of  exceptions  was  the 
stenographer's  report  of  said  proceedings, 
made  only  a  slight  examination  thereof,  but 
discovered  that  there  was  no  proof  in  the 
record  showing  that  the  sale  of  whisky  In 
question  was  made  within  four  miles  of  a 
schoolhouse. 

"The  court,  remembering  that  such  fact 
was  proven  and  should  be  in  the  record,  in- 
serted and  interlined  in  tlie  paper  presented 
by  Mr.  Cameron  the  words  'within  four  miles 
of  a  schoolhouse  where  a  school  was  kept,' 
signed  said  bill  of  exceptions,  and  had  it 
filed. 

"During  this  term  of  court,  on  the  9th  day 
of  January,  1912,  said  Robert  T.  Cameron 
appeared  before  the  court  and  asked  that 
said  interlineation  as  aforesaid  be  stricken 
out,  and  stated  that  such  facta  were  not 
proven  on  the  trial  of  said  case ;  that  he  es- 
pedally  rememt>ered  it,  and  would  make  af- 
fidavit to  that  effect  The  court  promised  to 
strike  out  said  interlineation  if  it  should  ap- 
pear that  the  statements  of  said  Cameron 
In  this  respect  were  true.  The  said  R  T. 
Cameron  Icnew  when  he  made  said  state- 
ment to  the  court  that  It  was  absolutely  false, 
and  he  made  it  for  the  purpose  of  deceiving 
and  practicing  a  fraud  upon  the  court,  and 
for  the  purpose  of  fraudulently  procuring  a 
new  trial  for  his  client  before  the  Supreme 
Court 

"(2)  Said  Robert  T.  Cameron  Is  charged 
with  willfully,  knowingly,  corruptly,  and 
fraudulently  changing  and  altering  the  first 
seven  pages  of  the  transcript  of  the  sten- 
agraphic  report  furnished  him  by  the  said 
M.  O.  Cates,  which  transcript  as  furnished 
by  said  Cates  was  a  correct  report  of  the 
testimony  produced  and  the  proceedings  on 
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tbe  trial.  The  said  Cameron  inserted  five 
pages  of  bis  own  composition,  wblch  did  not 
correctly  state  the  testimony,  and  correctly 
show  the  proceedings  on  said  trial,  and  tbe 
said  Cameron  knew  that  bis  said  statements 
as  shown  in  said  transcript  were  not  correct, 
but  were  ftJse  and  fraudulent  After  alt^- 
Ing  and  changing  tbe  transcript  as  aforesaid, 
the  said  Robert  Cameron  presented  said  pa- 
per to  the  court,  with  the  representation  that 
It  was  tbe  stenographer's  report  of  the  pro- 
ceedings of  said  trlaL  All  of  this  was  done 
by  tbe  said  Cameron  for  the  purpose  of  de- 
ceiving and  defrauding  the  court,  and  pro- 
curing tbe  court  to  certify  a  false  and  fraud- 
ulent bin  of  exceptions  in  said  case. 

"(8)  That  tbe  said  R.  T.  Cameron  further 
ondertook  to  deceive  tbe  court  by  attempting 
to  have  tbe  stenographer,  M.  O.  Cates,  who 
reported  the  case,  to  mi^ke  a  statement  to 
the  court  which  was  false  and  misleading  in 
respect  to  the  stenographic  teport  of  said 
case,  so  as  to  procure  tbe  court  to  strike  out 
of  the  bill  of  exceptions  what  tbe  court  bad 
interlined,  to  wit,  'within  four  miles  of  a 
schoolhouse  where  school  is  kept' 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  said  Robert  T.  Cameron  be 
ordered  to  appear  before  tbe  court  on  Sat- 
urday, January  20,  1912,  at  10  o'clock  a.  m., 
and  show  cause  why  he  should  not  be  dis- 
barred from  the  further  practice  of  law  in 
the  courts  of  this  state,  and  his  name  strlck- 
en  from  tbe  roll  of  attorneys. 

"It  is  further  ordered  by  the  court  that 
the  Attorney  Oeneral,  M.  N.  Whltaker,  and 
tbe  Assistant  Attorney  General,  T.  P.  Shep- 
herd, are  directed  by  tbe  court  to  conduct 
these  proceedings  in  behalf  of  the  state  of 
Tennessee. 

"The  clerk  is  hereby  directed  to  issue  cita- 
tion to  said  Robert  T.  Cameron  in  accordance 
to  this  order  and  famish  him  a  copy  of  this 
order." 

On  February  13th  plaintiff  in  error  ap- 
peared by  counsel,  and  moved  the  court  to 
permit  the  cause  to  be  heard  by  some  other 
Judge  of  concurrent  Jurisdiction,  on  the 
ground  that  Hon.  Samuel  D.  McReynolds  was 
interested  in  the  event  of  the  suit;  and  in 
this  behalf  he  Invoked  article  6,  §  11,  of  tbe 
Constitution  of  tbe  state,  which  provides  as 
follows:  "No  Judge  of  the  Supreme  or  any 
inferior  courts  shall  preside  in  the  trial  of 
any  cause  in  tbe  event  of  which  he  may  be 
interested." 

In  support  of  this  motion  be  filed  the  fol- 
lowing affldavlt: 

"In  this  case  Robert  T.  Cameron  makes 
oath  that  by  and  through  his  counsel  be  has 
moved  the  court  to  grant  him  a  hearing  be- 
fore some  Judge  who  has  no  interest  in  the 
event  of  this  suit  And  to  that  end  be  has 
asked,  and  he  now  asks,  that  this  honorable 
court  interchange  with  Hon.  T.  M.  McGonnell, 
chancellor,  residing  here  and  now  In  the 
city,  or  Hon.  Charles  R.  Evans,  circuit  Judge, 


residing  here  and  now  In  the  city,  or  any 
circuit  Judge,  chancellor  or  criminal  Judge  in 
the  state  of  Tennessee,  having  concurrent 
Jurisdiction  with  your  honor,  Hon.  S.  D.  Mc- 
R^nolds,  in  matters  of  this  character. 

"Protesting  all  tbe  while  his  respect  for 
and  his  confidence  in  the  uprightness  and  in- 
tegrity of  this  honorable  court  affiant  does 
not  believe  that  he  can  get  a  fair  and  Im- 
partial hearing  of  tbe  issues  before  this  hon- 
orable court  for  the  fbllowing  reasons,  which 
he  humbly  begs  to  respectfully  submit: 

"First  Your  honor,  affiant  is  informed  and 
believes,  entered  tbe  order  against  afiOant 
citing  him  to  appear  and  show  cause  why  he 
should  not  be  disbarred ;  and  this  order  was 
entered  on  your  honor's  own  motion,  and  Is 
in  substance  a  recitation  that  affiant  is  guilty 
of  the  things  with  which  he  is  charged. 
Therefore  your  honor  stands  in  relation  of 
prosecutor  in  this  case^  and  to  that  extent 
is  a  party  to  the  suit  or  proceedings. 

"Second.  Your  honor,  affiant  Is  informed 
and  believes,  is  a  witness  in  tbe  case  about 
a  most  material  matter  of  ta.ct,  and  your 
honor  is  tbe  only  witness  against  afiSant  as 
to  tbe  matter  of  fact;  and  your  honor  has 
on  divers  occasions  and  in  divers  places  stat- 
ed to  divers  people  your  honor's  version  of 
the  conversation  between  your  honor  and  af- 
fiant as  to  that  matter  of  tact  which  caused 
your  honor  to  enter  this  order,  and  which  is 
the  gist  of  this  action  against  affiant;  and 
your  honor  is  naturally  interested  In  the 
event  of  tbe  suit  and  in  having  your  honor's 
version  of  the  controversy  sustained  and  ac- 
cepted. 

"Third.  Your  honor  has,  as  your  aflBant  Is 
informed,  on  several  occaslonB  expressed 
feelings  of  prejudice  against  affiant  snd  on 
one  occasion  used  substantially  this  lan- 
guage: 

"  'It  does  not  make  any  difference  whether 
Cameron  confesses  or  not  I  can  prove  hi» 
guilt' 

"Affiant  protesting  his  high  regard  for 
your  honor's  position,  and  yet  feeling  na 
more  keen  resentment  than  what  is  human 
and  possible  at  what  your  honor  may  have 
said  in  a  moment  of  sudden  exasi>eratlon, 
because  of  some  real  or  reckoned  sin  of  af- 
fiant respectfully  and  humbly  insists  that 
with  this  opinion  formed  and  expressed 
about  affiant  your  honor.  In  the  nature  of 
things,  is  bound  to  have  some  interest  In  the 
event  of  tbe  suit 

"Affiant  avers  that  your  honor  is  prose- 
cutor and  witness,  and  has,  by  virtue  of  your 
honor's  position,  selected  counsel  to  repre- 
sent your  honor  in  the  prosecution  of  affiant; 
that  your  honor  has  expressed  the  opinion 
that  alBant  is  guilty  of  the  charges,  has  caus- 
ed an  order  to  be  entered  solemnly  declaring- 
and  reciting  that  affiant  is  guilty,  and  affiant 
respectfully  and  most  earnestly  Insists  that 
your  honor  is  interested  in  the  suit 

"All  the  time  protesting  that  he  means  n» 
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disrespect  to  your  honor,  or  your  honor's 
high  office,  but  that  he  may  be  tried  accord- 
ing to  the  forms  of  law,  and  In  the  manner 
prescribed  by  law,  and  under  the  Constitu- 
tion of  his  country,  affiant  makes  this  affi- 
davit In  support  of  the  motion  filed,  that  he 
may  be  tried  by  a  court  having  no  strong 
feeling  against  him,  no  fixed  opinion  as  to 
what  the  facts  of  this  case  are,  and  no  inter- 
est in  the  result" 

The  court  OTemiled  this  motion,  to  which 
action  the  plaintiff  in  error  excited. 

Thereupon  the  cause  came  on  for  trial  on 
the  merits,  and  the  plaintiff  In  error  intro- 
duced bis  sworn  answer,  which  was  treated 
as  his  deposition.    It  was  as  follows:  - 

"That  he  Is  36  years  of  age,  and  has  been 
a  practicing  member  of  the  Chattanooga  bar 
for  a  period  of  9  years.  That  he  has  had, 
and  now  has,  a  remunerattve  practice,  and 
that  his  business  has  been  and  is  in  the  fed- 
eral, chancery,  circuit,  and  criminal  courts; 
the  greater  volume  of  it  being  in  the  circuit 
courts. 

"That  he  has  some  criminal  practice,  and 
that  soon  after  the  May,  1911,  term  of  the 
criminal  court  of  Hamilton  county,  he  was 
engaged  to  defend  one  J.  E.  White,  indict- 
ed at  that  term  for  selling  Intoxicating  liq- 
uors within  four  miles  of  a  schoolhonse 
where  school  was  kept,  and  for  selling  liquor 
without  a  license." 

The  presentment  was  then  set  out,  but  it  is 
not  necessary  to  reproduce  it  here. 

"That  at  the  September  term,  1911,  the 
case  of  the  state  against  3,  E.  White  was 
regularly  called  on  the  docket  for  trial,  and 
that  respondent,  Cameron,  appeared  in  court 
as  of  counsel  for  White,  and  applied  to  the 
court  for  a  continuance  of  the  case  on  the 
grounds  and  for  the  reasons  that  two  materi- 
al witnesses  for  the  defendant  White  were 
absent.  A  subpcena  had  been  Issued  for  one 
of  these  witnesses.  Bam  Johnson,  but  had  not 
been  returned,  and  on  learning  of  this  the 
day  before  the  trial  the  defendant  White 
had  attempted  to  locate  Johnson  in  the  dty 
and  had  failed.  And  said  respondent  stated 
to  the  court  that  the  witness  was  not  absent 
by  the  consent  or  procurement  of  defendant 
White,  and  that  he  expected  to  have  him 
present  at  the  next  term  if  a  conUnoance 
should  be  granted,  and  that  he  expected  to 
prove,  and  would  prove  by  said  Johnson, 
that  Johnson  was  in  the  place  of  business  of 
defendant  White  when  the  only  witness  for 
the  prosecution,  one  Red  Gordon,  was  al- 
leged to  have  purchased  the  liquor,  the  sale 
of  which  the  Indictment  was  founded  upon, 
and  that  Johnson  would  prove  that  Gordon 
did  not  buy  the  liquor  from  the  defendant 
White.  That  if  any  whisky  had  been  sold 
or  delivered  to  Gordon  by  defendant  White, 
he  would  have  seen  it,  and  that  he,  John- 
son, would  prove  that  said  state  witness, 
Gordon,  had  since  the  date  of  the  alleged 
sale  of  whisky  by  defendant  White  confessed 


to  him,  Johnson,  that  he  purchased  no  whis- 
ky from  defendant  White. 

"Respondent,  on  behalf  of  his  client.  White, 
further  Insisted  on  a  continuance  of  the  case 
because  of  the  absence  of  a  witness,  named 
Stocks,  who  would  testify  that  he  was  In 
the  defendant  White's  place  of  business  with 
Johnson  when  Red  Gordon  was  alleged  to 
have  purchased  the  whisky  from  White,  and 
that  Stocks  would  testify  that  Gordon  did 
not  make  the  purchase,  that  he.  Stocks, 
would  have  seen  it  if  he  had  made  it,  and 
that  no  whisky  was  delivered  to  Gordon  by 
White. 

"Gordon,  a  negro,  was  the  only  witness 
for  the  prosecution. 

"With  these  statements  treated  by  agree- 
ment as  sworn  to,  the  application  was  over- 
ruled by  the  court,  and  the  defendant  put 
to  trial. 

"This  application  for  a  continuance  was 
made  at  the  morning  session  of  the  court, 
when  there  was  no  stenographer  present 
Court  then  adjourned,  and  at  the  afternoon 
session  respondent  renewed  his  application 
for  a  continuance,  but  did  not  state  his 
grounds  as  fully  as  on  the  original  applica- 
tion. 

"Under  this  state  of  affairs,  the  feelings  of 
respondent  were  considerably  wrought  upon 
by  the  action  of  the  honorable  court  in  what 
the  respondent  then  considered  an  arbitrary 
action  In  putting  his  client,  whom  respondent 
believed  Innocent,  to  trial  without  his  wit- 
nesses, and  affiant  was  doubtless  more  or 
less  ugly,  offensive,  and  unpleasant  in  the 
trial  of  the  case,  all  of  which  he  now  deeply 
regrets.  And  finally,  when  the  judge,  Hon. 
S.  D.  McReynolds,  called  the  Attorney  Gen- 
eral to  the  Judge's  stand  and  carried  on  a 
whispered  conversation  with  him  for  a  min- 
ute, and  the  Attorney  General  turned  direct- 
ly to  the  witness  then  in  the  chair  and  be- 
gan to  ask  questions,  respondent  supposed 
and  believed  the  Judge  had  been  directing 
the  Attorney  General  what  questions  to 
propound  to  the  witness,  and  the  respondent 
almost  Involuntarily  and  with  great  feeling 
exclaimed,  substantially: 

"  'I  except  to  the  court's  action  in  assist- 
ing the  Attorney  General  In  this  prosecution.' 

"Whereupon  the  court  fined  respondent 
for  contempt  of  court  and  the  trial  of  the 
case  proceeded  with  increased  and  Increasing 
bitterness  between  the  respondent  and  the 
court 

"Respondent  here  and  now  admits  that  his 
conduct  and  bearing  toward  the  court  was 
improper,  and  he  deeply  regrets  it 

"The  case  proceeded  to  a  verdict  and  the 
defendant  J.  B.  White  was  convicted.  Re- 
spondent made  a  motion  for  a  new  trial, 
and  set  out  all  the  grounds  hereinbefore 
named  In  his  application  for  a  continuance, 
and  procured  the  affidavit  of  the  defendant 
J.  E.  White." 

The  answer  then  reproduced  the  several 
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affidavits  which  were  made  on  the  motion  for 
new  trial  by  White  and  his  two  witnesses, 
or  persons  whom  he  had  desired  to  nse  as 
witnesses  on  the  trial  of  the  said  case  of 
State  T.  White;  bat  they  need  not  be  set 
fortb  here^  as  they  have  no  bearing  on  the 
controversy  as  It  now  stands  In  this  court 

"If  respondent's  recollection  is  correct,  and 
he  thlnlES  it  is,  the  motion  for  a  new  trial 
was  filed  on  Friday.  The  following  day  was 
motion  day  in  the  criminal  court,  and  in  the 
natural  coarse  of  events  the  motion  for  a 
new  trial  in  the  WMte  case  was  called  the 
following  day.  When  It  was  called,  respond- 
ent was  engaged  in  the  trial  of  a  criminal 
case  for  one  of  his  best  clients  before  a  com- 
mitting magistrate,  and,  when  the  clerk  of 
the  criminal  court  called  respondent  over 
the  telephone  and  told  him  that  the  motion 
for  a  new  trial  in  the  White  case  was  about 
to  be  disposed  of  by  the  conrt,  respondent  re- 
quested the  clerk  to  Inform  the  court  of  his 
situation ;  that  la,  that  he  was  In  the  midst 
of  a  trial  and  could  not  get  away,  and  to 
ask  the  court  that  the  motion  be  heard  on 
another  day. 

"In  response  to  this  the  clerk  Informed 
respondent  that  the  court  would  not  grant 
the  request  Then  the  resjwndent  asked-  the 
clerk  to  get  the  Attorney  Oeneral  to  come 
to  the  telephone.  In  response  to  this  the 
clerk  replied  that  the  Attorney  General  de- 
clined to  come. 

"The  court  disposed  of  the  motion  for  a 
new  trial  In  this  way,  in  the  absmce  of  re- 
spondent and  hlg  client,  and  overruled  the 
motion,  fined  respondent's  client  $250,  and 
sentenced  him  to  four  months'  Imprisonment 

"Respondent  went  to  the  derk  to  file  Us 
aflidavlts,  and  was  Informed  by  the  clerk 
that  his  honor,  Hon.  S.  D.  McReynolds,  had 
directed  that  the  resiiondent  be  not  permitted 
to  file  the  aflldavlts. 

"Respondent  honestly  believed  that  his  cli- 
ent was  innocent  and  the  court's  failure  to 
grant  a  continuance,  and  subsequently  a  new 
trial  on  the  afildavlts,  and  the  action  of  the 
conrt  In  passing  upon  the  motion  for  a  new 
trial  In  the  absence  of  the  defendant  White 
and  his  counsel,  and  in  refusing  to  continue 
said  motion  to  another  day,  was  arbitrary, 
and  that  it  indicates  an  unfriendly  personal 
feeling,  If  not  a  distinct  anlmns,  toward  re- 
spondent, and  he  was,  therefore,  thereafter 
particularly  careful  to  not  offend  the  court 
or  to  appear  to  violate  any  of  Its  roles. 

"In  the  trial  of  the  White  case  respondent 
had  a  stenographer  employed  to  report  the 
case,  and  when  the  proceedings  above  refer- 
red to  were  had,  and  the  last  act  in  the  un- 
pleasant trial  btfore  his  honor,  Judge  Mc- 
Reynolds, was  over,  he  requested  the  stenog- 
rapher to  furnish  a  transcript  of  his  notes, 
so  that  a  bill  of  exceptions  might  be  present- 
ed to  the  court  The  stenographer,  Mr.  M. 
O.  Gates,  had  this  done,  and  gave  to  respond- 
ent a  report    Respondent  took  said  report, 


and  changed  the  form  of  application  for  con* 
tinuance  as  may  be  seen  on  inspection,  get- 
ting the  application  in  entirely  good  form,  as 
he  believed,  and  now  believes,  stating  exact- 
ly what  occurred,  and  how  It  occurred,  pro- 
tecting his  client's  interest,  and  making  the 
record  he  was  preparing  speak  the  truth. 
Respondent  changed  the  form  of  expression, 
but  It  comported  exactly  with  what  occurred, 
and  with  no  view  of  deceiving  the  conrt,  or 
practicing  a  fraud  on  the  court 

"Respondent  pat  In  the  report  what  occnr^ 
red  on  the  first  application  for  a  continu* 
ance,  because  the  stenographer  was  not  pres- 
ent at  that  time: 

"On  page  —  of  the  report  famished  re- 
spondent by  the  stenographer,  Gates,  there 
was  a  dedaratlon  of  the  dlstingulsbed  At- 
torney General,  which  was  marked  'Question 
No.  IS,'  and  which  was  In  the  following 
words: 

"  The  place  where  he  sold  the  Uqnor  was 

In  fonr  mUes  of  a  schoolhouse?* 

.  "And  the  reported  response  of  the  witness. 

Red  Gordon,  to  this  declaration  on  the  part 

of  the  Attorney   General,   was:    'Yes,   sir.' 

"Respondent  did  not  remember  that  such 
proof  was  made,  did  not  believe  it  was  made, 
does  not  remember  it  now,  and  does  not  be- 
lieve It  now. 

"The  alleged  question  is,  and  was.  In  the 
nature  of  a  declaration  by  the  distinguished 
Attorney  Oeneral,  and  not  In  the  form  of  a 
question,  and  affiant  was  Impressed,  when 
he  saw  It  In  the  record,  that  If  he  had  heard 
It  on  the  trial  he  certainly  would  have  ob- 
jected to  It  as  bting  leading,  and  suggestive, 
and  unknown  to  the  forms  of  law,  and  he 
did  not  remember  hearing  the  Attorney  Gen- 
eral make  this  alleged  qaestlon  by  cutting  it 
out  of  the  report 

"With  these  changes  in  the  report  be  took 
it  to  Hon.  M.  N.  Whitaker,  Attorney  General, 
who  is  careful  and  painstaking  in  matters  of 
this  kind,  told  him  It  was  the  stenographer's 
report,  with  some  changes  made  by  him,  re- 
spondent, and  began  to  point  oat  in  the  re- 
port the  application  for  a  continuance,  where 
he  had  changed  its  form  to  state  the  true 
facts,  and  yet  put  It  In  better  fonn.  The 
Attorney  General  replied  substantially  as 
follows: 

■  "  'I  am  not  going  to  examine  it  now,  Bob. 
I  have  not  time.  It  may  be  filed  as  of  this 
date,  and  yon  may  leave  it  here.  I  want  to 
examine  it' 

"Respondent  then  left  It  with  the  Attorney 
General  for  two  or  three  days,  until  the  At- 
torney General  told  respondent  over  the  tele- 
phone that  he  could  go  to  bis,  the  Attorney 
General's,  private  office  and  get  the  record, 
that  he  had  left  it  on  his  desk  or  table,  and 
that  it  was  all  right 

"Respondent  then  filed  It  with  the  court, 
or  the  clerk  of  the  court,  and  It  was  In  tbo 
possession  of,  or  at  least  accessible  to,  Hon. 
S.  D.  McReynolds  from  that  period  op  nntU 
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the  time  tbat  leepondent  was  cited  to  ap- 
pear, on  haylnK  called  the  Judge's  attention 
to  the  condition  of  the  record. 

"Beqwndent  discovered  that  the  said  bon- 
otable  court,  S.  D.  McReynolds,  had  inter- 
lined with  a  pen,  at  question  15,  these  words : 

"  'And  within  four  miles  of  a  schoolhonse 
where  school  was  kept' 

"Respondent  knew  that  said  proof  was  not 
niade^  at  least  he  did  not  believe  that  it  was 
made,  he  does  not  now  believe  It  was  made, 
and  he  did  not  then  believe  it  was  made, 
and  lie,  therefore,  took  the  record,  and  went 
to  Hon.  S.  D.  McReynolds,  and  complained 
of  this  interlineation,  and  asked  tbat  it  be 
stricken  oat 

"His  honor  inquired  as  to  what  stenog- 
rapbo'  reported  the  case,  and  respondent 
after  some  study,  said  it  was  'Gates,  M.  O. 
Gates.  The  Judge  th6n  told  respondent  to 
go  to  the  said  Gates  and  have  his  notes  ex- 
amined,  and  if  that  proof  was  not  shown  in 
the  note  of  the  stenographer  he  would  strike 
it  oot  Respondent  did  go  to  Gates,  and  he 
bere  and  now  expressly  and  earnestly  de- 
nies tliat  he  attempted  to  get  Gates  to  deceive 
the  court  or  to  practice  fraud  on  the  court 

"Respondent  told  Gates  what  the  Judge 
bad  inserted  in  the  record,  and  asked  Gates 
to  tel^bone  the  Judge  that  what  be  bad  in- 
8«ted  was  not  in  bis  notes.  Respondent 
knew  that  It  was  not  knows  It  was  not  in 
the  notes,  and  he  did  not  then  believe,  and 
does  not  now  believe,  tbat  the  proof  inter- 
lined was  made,  and  he  believes  tbat  the 
stenographer  will  verify  his  statement 

"Respondent  says  this  In  no  disrespect  to 
bis  honor,  S.  D.  McReynolds,  and  respondent 
in  no  way  intimates  that  Judge  McReynolds 
was  not  acting  in  good  faith  when  be  made 
the  interlineation. 

"Respondent  is  aware  tbat  any  arbitrary 
action  on  the  part  of  the  court,  or  the  At- 
torney General,  or  action  tbat  respondent 
may  have  imagined  was  arbitrary  (and  he 
bere  and  now  avers  that  he  hia  no  object  to 
reflect  on  the  honor,  dignity,  or  Integrity  of 
either  of  tliese  distlngulsbed  ofBcials),  would 
warrant  or  Justify  bim  in  deliberately  chang- 
ing a  record,  whether  it  was  a  correct  or 
incorrect  record;  but  he  solemnly  avers 
that  he  tiad  no  purpose  to  change  the  record, 
or  fraudulently  alter  it  in  any  way,  but  be 
was  timMng  the  record  which  be  verily  be- 
lieved, and  which  he  now  believes,  speak 
the  truth.  He  submitted  it  to  the  Attorney 
General,  and  left  it  with  bim  for  two  days 
before  it  became  a  record  authorized  to  be 
filed,  aj>d  be  then  took  it  to  the  court  for 
final  inspection  b^ore  it  should  become  a 
part  of  the  record.  When  Hon.  S.  D.  Mc- 
Reynolds entered  an  order  citing  him  to  ap- 
pear and  show  cause  why  be  should  not 
be  disbarred,  respondent  was  greatly  trou- 
bled in  mind  and  pained  and  mortified.  The 
order  in  itself  is  a  declaration  of  respond- 
ent's guilt    It  recites  that  Robert  T.  Cam- 


eron made  an  absolutely  fftlse  statement  to 
the  court 

"It  recites  that  be  did  it  for  the  purpose 
of  practicing  fraud  on  the  court 

"It  adjudges  respondent  guilty,  and  recites 
that  the  facts  are  in  the  possession  of  and 
in  the  knowledge  of  the  court 

"Respondent  was  shocked  and  mortified 
when  be  was  cited  to  appear  and  show  cause 
why  he  should  not  be  disbarred.  He  con- 
sulted several  lawyers,  friends  of  bis,  and 
members  of  the  Ghattanooga  bar,  and  to  a 
number  of  them  he  confided  bis  troubles; 
and  in  tbat  state  of  mind  which  this  great 
sorrow  naturally  put  him,  he  said  things  and 
did  things  wliich  in  a  manner  reflected  on 
this  honorable  court  He  has  since  rea- 
lized, and  he  now  more  fully  realizes,  that 
this  character  of  talk  and  this  conduct  on 
bis  part  was  highly  reprehensible;  tbat  it 
was  an  unjust  and  an  unwarranted  reflec- 
tion on  this  honorable  court  and  be  deeply 
and  greatly  regrets  It  and  whatever  may 
be  your  honor's  course  in  this  case,  respond- 
ent profoundly  apologizes  for  this  mark  of - 
disrespect  to  the  court  and  asks  that  this 
honorable  court  consider  the  great  sorrow 
that  had  suddenly  come  uiton  bim,  involving 
his  character,  the  happiness  of  bis  family, 
and  everything  that  was  and  is  near  and 
dear  to  him. 

"And  having  fully  answered,  respondent 
prays  to  be  hence  dismissed." 

The  next  witness  was  his  honor.  Judge  S. 
D.  McReynolds,  who  was  presiding  on  the 
trial  which  we  now  have  under  examination. 
He  testified  as  follows: 

"I  can  make  that  statement  first  and  give 
you  gentlemen  the  right  to  ask  me  any 
question  you  may  desire. 

"The  White  bill  of  exceptions  was  in  the 
hands  of  the  Attorney  General,  so  I  was  in- 
formed. When  I  saw  it,  as  I  remember  It 
it  was  presented  to  me  by  the  clerk.  In 
going  over  it—although  it  had  been  O.  K.'d 
by  the  Attorney  General,  the  court  generally 
looks  over  these  matters — and  In  looking 
over  this  blU  of  exceptions,  I  found  that 
'within  four  miles  of  a  schoolhouse,  where 
school  was  kept'  was  not  in  there.  The 
court  was  of  opinion  tbat  that  was  asked, 
but  did  not  take  his  own  opinion  about  it 
but  also  inquired  of  the  Attorney  General, 
and  perbai)s  of  the  assistant  clerk,  or  deputy 
clerk,  who  stated  be  thought  it  was  proven, 
or  words  to  tbat  eflfect  And,  after  the  bill 
of  exceptions  was  on  my  desk  for  some 
time — and  by  the  way,  I  will  say  that  the 
bill  of  exceptions  did  not  reach  me  within 
the  time — ^within  the  time  given,  but  I  was 
informed  by  the  Attorney  General  tbat  Mr. 
Oameron  had  presented  the  bUl  of  exceptions 
to  him  within  the  time,  so  the  bill  of  ex- 
ceptions did  not  reach  me  until  after  the 
time  expired,  but  I  did  not  want  Mr.  Gam- 
eron  to  lose  bis  rights  In  the  court  by  not 
getting  in  the  bands  of  the  court  so  finally 
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I  took  np  tbe  bill  of  exceptions.  And  finally 
it  gets  bere,  and  I  directed  tbe  clerk  to 
mark  tbe  bill  of  exceptions  filed  witbin  tbe 
time,  so  Mr.  Cameron  would  not  lose  bis 
rlgbts  of  appeal,  because  it  had  been  in 
tbe  bands  of  tbe  Attorney  General  and  did 
not  reacb  tbe  court.  I  presumed  the  clerk 
bad  marked  It.  I  nerer  thought  anything 
more  about  it  until  about  tbe  9th  of  Janu- 
ary. I  was  in  the  office,  and  Mr.  Cameron 
appeared  and  said  be  wanted  to  see  me. 
Tbe  court  was  busy.  Just  a  minute  or  two 
afterwards  I  stepped  to  tbe  door  and  called 
Mr.  Cameron.  He  came  into  tbe  office  and 
said:  'Xou  bare  Inserted  something  here 
which  ought  not  to  be  here.'  He  was  stand- 
ing up  with  tbe  bill  of  exceptions  laid  on  tbe 
arm  of  tbe  desk  turning  over  to  find  it.  I 
said:  'In  reference  to  four  miles  of  a  scbool- 
honaer  He  said,  'Tes,'  knowing  that  was 
the  correction  I  remembered  having  mad& 
He  showed  It  to  me,  and  I  said:  'From  the 
best  Information  I  can  get,  that  was  In 
there,  I  asked  the  Attorney  General,  and 
he  said  it  was  In  there,  or  said  It  was 
proyen.'  I  then  asked  Mr.  Cameron  did -he 
have  any  special  knowledge  about  this  mat- 
ter not  being  proven.  He  said  he  did.  He 
said  be  would  swear  to  It,  and  be  mentioned 
It  to  Mr.  Tatum  before  tbe  trial — before  the 
motion.  I  said:  'Of  course,  Mr.  Cameron, 
If  this  does  not  belong  to  tbe  bill  of  excep- 
tions, and  it  was  not  proven,  and  ^ou  can 
satisfy  tbe  court  that  that  Is  correct,  the 
court  will  strike  it  out  of  tbe  record.  While, 
of  course,  that  means  a  reversal  of  the  law- 
suit, that  Is  neither  here  nor  there;  if  that 
was  not  proven,  tbe  court  will  strike  it 
out'  I  tben  said  to  him,  'What  stenogra- 
pher was  in  this  case?  I  understood  blm 
to  answer  rather  this  way,  'Marsh.'  He 
said,  'Marsh,'  and  went  on  to  describe  the 
stenographer  that  takes  notes  here  some- 
times, and  that  I  can  mention  if  you  de- 
sire. I  said  to  him  I  would  not  put  much 
credibility  in  bis  reports,  because  I  had  bad 
some  little  experience  here  with  blm  in  an- 
other case.  He  tben  said,  'Morrison.'  I 
said,  'Do  you  mean  Charlie  Morrison?'  He 
said,  'Yes.'  The  court  said  to  him:  'If  It 
is  Charlie  Morrison,  Buchanan,  or  Gates, 
they  are  all  reputable  stenographers,  and 
you  can  see  them,  and  can  see  about  it 
If  they  state  to  you  that  It  was  not  in  there, 
I  will  strike  It  out' — and  asked  him  to  see 
them.  He  went  out  of  the  office,  and  left 
the  bill  of  exceptions.  I  don't  know  wheth- 
er he  left  It  with  me,  or  carried  It  back  to 
the  clerk's  office.  The  court  immediately 
went  around  to  the  other  court,  and  found 
Jix.  Morrison,  and  asked  blm  about  it  Mr. 
Morrison  said  be  was  satisfied  be  was  not 
the  man  that  reirarted  it;  that  he  did  not 
think  he  reported  but  one  case  here.  Tbe 
next  morning  I  was  called  by  Mr.  Gates — 
Gentlemen,  I  realize  this  is  not  competent 
right  here,  unless  you  show  that  Mr.  Gates 


was  Instructed  or  bad  some  authority  to 
speak  from  Mr.  Cameron,  but  I  can  give 
you  this  statement  if  you  desire  that 

"Mr.  Jesse  Littleton:  We  do  not  make 
any  objection,  your  honor. 

"Court  (continuing):  Mr.  Gates  tlien 
brought  me  the  copy  of  the  transcript  which 
be  claimed  to  have  furnished  to  Mr.  Cam- 
eron, and  I  went  over  It  and  I  found — 

"Mr.  Jesse  Littleton:  Now,  if  your  honor 
please.  It  has  not  been  proven  to  be  a  copy 
of  tbe  transcript 

"Mr.  Whltaker:    We  will  prove  that 

"Court:  I  will  stop  tUere.  That  is  all 
the  court  can  state  now,  unless  you  make  the 
others  things  competent. 

"Mr.  Jesse  Littleton:  I  will  ask  your  honor 
this:  Will  your  honor  allow  me  to  ask  you — 
after  examining  Mr.  Gates,  to  ask  you  two 
or  three  questions? 

"Court:    Tes,  sir;    any  time." 

Tbe  next  witness  called  was  tbe  stenog- 
rapher, M.  O.  Gates.  This  vrltness  testified 
tbat  be  was  tbe  stenographer  who  took  the 
case  of  State  v.  White,  and  that  be  made  a 
correct  record  of  the  proceedings,  and  tbat 
be  offered  upon  the  trial  of  the  present  case 
a  correct  copy  of  bis  report  fully  compared 
with  bis  notes. 

He  further  testified  that  after  his  notes 
were  written  up,  he  took  the  original  and 
carbon  copies  both  to  Mr.  Cameron,  with  a 
bill  for  both ;  that  be  never  saw  the  original 
copy  again  until  after  Judge  McReynolds 
ordered  him  to  bring  the  carbon  to  bis  of- 
fice. He  identified  the  original  copy  which 
he  handed  to  Mr.  Cameron. 

In  making  out  the  Identification  the  wit- 
ness was  asked: 

"Look  at  this  copy,  and  say  whether  or 
not  that  as  a  whole,  is  the  document  you 
banded  to  Mr.  Cameron.  A.  To  the  best  of 
my  knowledge  and  belief,  the  first  page  is. 
the  second  page  is  not  neither  is  the  next, 
neither  is  the  next  Tbe  balance  of  it  is  my 
work,  to  the  best  of  my  luiowledge  and  be- 
lief. Q.  State  whether  or  not  you  bad  the 
pages  numbered  when  you  presented  It?  A. 
Yes,  sir.  Q.  There  is  five  pages  substituted 
for  seven  of  your  own  pages;  did  you  count 
them?    A.  I  think  that  Is  right 

"Mr.  Shepherd :  Now,  If  your  honor  please, 
without  reading  these  two  pages,  I  will  just 
treat  them  as  read,  showing  the  dlfTerence 
in  tbe  two  records. 

"Court:   All  right 

"Q.  Now,  Mr.  Gates,  tbe  carbon  copy  that 
has  been  introduced  Is  the  carbon  copy  of 
your  notes?  A.  Yes,  sir;  tbat  is  the  carbon 
copy  of  the  original  transcript  I  delivered 
to  Mr.  Cameron." 

"Mr.  Shepherd:  Q.  Now,  Mr.  Gates,  did 
Mr.  Cameron  come  to  your  office  some  time 
after  the  9th  of  January,  and  make  any 
statement  to  you  with  reference  to  this 
transcript?  A.  He  came  to  my  office  some 
time  during  January;  I  don't  know  what 
part  of  the  month.    Q.  State  what  he  said 
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to  yon.  A.  I  cannot  state  tbe  exact  words, 
the  language  of  Mr.  Cameron;  I  can  give 
tbe  mbstance.  Mr.  Cameron  came  to  my 
office  and  told  me  crhat  Judge  McReynolds 
inserted  In  tbe  record,  and  he  said  he  did 
not  think  It  was  In  there.  Q.  Did  he  have 
tliat  record  with  him?  A.  He  did  not  Q. 
What  else  did  he  say?  A.  He  told  me  that 
when  he  went  to  see  tbe  Judge  about  it — 
DOW  this  Is  the  substance  of  It — the  Judge 
insisted  that  be  was  not  absolutely  sure  It 
was  In  there,  neither  was  Mr.  Whitaker  sure 
It  was  in  there.  He  told  me  be  had  changed 
tbe  form  of  tbe  application  for  a  continu- 
ance to  a  certain  extent,  and  had  called 
their  attention  to  it,  and  tliat  it  was  all 
right,  and  then  he  said  that  Judge  McBey- 
nolds  told  him  that,  if  I  would  call  him  up 
and  state  that  what  he  had  added  was  not 
in  the  record,  lie  would  strike  It  oat,  and 
then  Mr.  Cameron  asked  me  to  look  at  my 
Botea^  and  [I]  looked  at  them  and  told  Mr. 
Camotm  what  was  there.  Then  Mr.  Camer- 
on Insisted  that  what  the  Judge  bad  added 
to  the  transcript  was  not  in  there,  and  I 
told  him  tliat  it  was  not,  and  then  he  asked 
Die  to  call  him  np  and  state  that  the  thing 
that  be  had  inserted  la  the  transcript  was 
not  In  my  notes.  Q.  State  whether  or  not 
you  got  your  carbon  copy  and  showed  Mr. 
Cameron  what  tbe  carbon  copy  showed?  A. 
1  did  not  at  tbe  time  Mr.  Cameron  was  talk- 
big  about  it;  I  bad  forgotten  that  I  had  a 
carbon  copy.  Q.  Did  you  get  your  notes? 
A.  I  did.  Q.  Bead  your  notes  to  Mr.  Camer- 
on? A.  Yes,  sir.  Q.  Ton  read  your  notes 
in  accordance  with  that  carbon  copy,  did 
yon  not?  A.  Tea,  sir.  Q.  And  then  he  asked 
yoo  to  call  up  Judge  McBeynolds  and  say 
to  him  that  the  thing  was  not  In  yonr  notes? 

"Mr.  Jesse  Littleton:  We  object,  your 
bonor,  to  Mr.  Shepherd  stating  that. 

"A.  Tes,  sir.  He  asked  me  to  call  up 
Judge  McReynolds  and  say  that  what  be 
had  inserted,  the  language,  was  not  in  my 
notes. 

"Mr.  Jesse  Littleton:  Was  that  after  you 
had  read  the  notes  to  him?    A.  Yes,  sir. 

"Mr.  Shepherd:  Did  be  ask  you  to  say 
anything  else?  A.  Did  not  Q.  WeU,  did 
he  say  anything  about  tbe  Judge  doing  that, 
or  wliat  was  said?  A.  Well,  after  I  bad 
read  tbe — what  my  notes  showed,  why  be 
stated  that  the  way  it  was,  he  bad  left  out 
Just  a  little,  and  that  Judge  bad  added  a 
little,  and  that  is  the  sujn  and  substance  of 
it  Q.  Did  be  state  wh^er  or  not  he  still 
wanted  you  to  call  up  tbe  judge  and  make 
that  statement  to  him?  A.  I  think  that  was 
tlie  last  thing  be  said  to  me  as  he  left  the 
oia.ce.  Q.  Did  yon  call  up  Judge  McBey- 
nolds? A.  I  did.  Q.  Then  later  you  came 
to  Jndge  McBeynolds'  otDce?  A.  Tes,  sir. 
Q.  And  then  found  the  discrepancies?  A. 
Tes,  sir;  I  did  not  compare  the  application 
for  continuance.  I  compared  tbe  page  to 
my  testimony.  Q.  What  else  did  Mr.  Cam- 
eron say  about  thU  White  case?    A  Why,  be 


stated  that  he  had  gone  to  Jndge  McBey- 
nolds and  told  him  he  did  not  believe  that 
was  In  there,  and  Judge  McBeynolds  thought 
It  was  to  there,  and  thought  that  another 
stenographer  named  Norrls  had  reported  the 
case,  and  he  told  him,  'No,'  that  Cates  had 
reported  the  case,  and  that  he  bad  done  his 
reporttog  in  that  case,  and  then  that  Judge 
McBeynolds  told  him  to  have  me  call  Judge 
McBeynolds  up,  and  if  I  would  state  that 
was  not  to  there,  he  would  strike  it  out,  and 
he  also  made  the  remark  that  he  would  not 
miss  reversing  the  case  for  |500." 

On  cross-examination: 

"Q.  When  he  came  to  you  about  this  mat- 
ter, he  did  not  offer  you  any  Inducement 
to  deceive  the  court,  did  he?  A.  He  did  not 
Q.  He  did  not  offer  yon  any  inducement,  or 
any  reward  of  any  kind,  to  say  anything  to 
the  court?  A.  He  did  not  Q.  He  did  not 
intimate  that  he  wanted  you  to  deceive  the 
court,  did  be?  A.  He  merely  asked  me  to 
call  tibe  court  up  and  say  that  the  language 
be  had  added  was  not  in  my  record.  Q. 
Do  you  remember  what  was  in  that  record, 
Mr.  Cates,  what  part  was  changed — do  you 
remember  what  was  in  there?  A.  I  think 
BO.  I  have  my  shorthand  notes  with  me. 
Q.  Look  at  that  question  15,  The  place  where 
be  sold  that  liquor  was  without  [within] 
four  miles  of  a  scboolbouse?'  A.  That  is 
correct  according  to  my  notes.  Q.  Is  that 
a  correct  copy?  A  Tes,  sir.  Q.  Now,  look 
here,  where  Judge  McBeynolds  interlines, 
and  compare  that:  'In  Chattanooga,  Ham- 
ilton county,  and  within  four  miles  of  a 
scboolbouse  where  school  is  kept'  Is  that 
in  yonr  notes?  No,  sir;  not  the  exact  lan- 
guage. Q.  It  is  not  in  your  notes  anywhere, 
'where  school  was  kept?'  A.  No,  sir.  Q. 
That  is  not  in  yonr  notes?  A.  No,  sir.  Q. 
Mr.  Cates,  did  Mr.  Cameron  ever  talk  with 
you  about  this  since  that  time?  A  He  nev- 
er has.  Q.  He  never  has  mentioned  it  to 
you?  A.  No,  sir.  Q.  He  has  not  sent  for 
you?  A.  He  has  not  Q.  Tou  have  talked 
with  the  Jndge  about  it  and  compared  notes? 
A.  Tes ;  when  I  brought  the  record  over  here 
we  talked  about  it,  and  we  compared  tbe 
two.  Q.  And  you  gave  the  Judge  all  the  In- 
formation you  had  relating  to  it?  A.  I 
think  I  did;  yes,  sir,  all  that  he  asked  me 
to." 

Thai  comes  tbe  following  in  the  record : 

"Jndge  S.  D.  McBeynolds,  being  cross- 
examined  by  Mr.  Jesse  Littleton,  testified  as 
follows : 

"Q.  Has  your  honor  any  special  recollec- 
tion of  It  being  pntVen,  'where  school  was 
kept?'  A.  No ;  as  I  stated  to  Mr.  Cameron, 
that  I  only  had  a  general  recollection  now 
tbat.that  was  really  proven.  No;  no  spe- 
cial recollection  that  it  was  proven.  Mr. 
Littleton,  I  thought  it  was  proven,  In  refer- 
ence to  'within  four  miles  of  a  schoolbonse.' 
I  never  considered  it  very  material  'where 
school  was  kept'  I  inquired  about  It^ — asked 
the  Attorney  General  U  he  bad  any  recol- 
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lection  of  It,  and  the  Attorney  General  said 
it  was,  and  he  would  make  affidavit  It  was, 
and  I  Inserted  It  Q.  Tou  not  only  discussed 
it  with  the  Attorney  General,  but  with  the 
4derk,  or  the  deputy  clerk?  A.  I  think  I 
did  mention  It  to  him.  Q.  Now,  then,  Judge, 
the  clerk  and  the  Attorney  General  and 
you  agreed  that  It  was  proren?  A.  Yes, 
sir ;  we  thought  that  it  was.  I  do  not  know 
that  I  mentioned  'within  fonr  miles  ot  a 
schoolhouse  where  school  was  kept,'  because 
I  never  thought  that  was  material.  Q.  Well, 
did  your  honor  Just  Insert  that  'where  school 
was  kept'  without  any  recollection?  A.  Gen- 
eral recollection  only.  Q.  And  yon  did  not 
discuss  that  with  the  Attorney  General?  A. 
I  don't  think  I  did — I  don't  know  whether  I 
mentioned  'where  school  was  kept'  or  not 
Q.  But  you  did  discuss  whether  'within  four 
miles  of  a  schoolhouse'  was  proven?  A.  Oh, 
yes;  and  he  told  me  he  would  make  affida- 
vit that  It  was  proven.  Q.  That  'within 
fonr  miles  of  a  schoolhouse'  was  proven?  A. 
Yes,  sir.  Q.  The  Attorney  General  did?  A. 
Yes,  sir.  Q.  Now,  did  the  clerk  agree  with 
the  Attorney  General?  A.  I  think  he  did. 
Q.  Now,  then,  Judge,  after  you  had  discussed 
this  with  the  Attorney  General,  you  added 
this,  'within  four  miles  of  a  schoolhouse 
where  school  was  kept?"  A.  Yes,  sir.  Q. 
And  you  have  no  independent  recollection 
now  that  it  was  proven,  'where  school  was 
kept?'  A.  I  certainly  have  not  Q.  Did 
your  honor  add  this  in  here :  'It  was  a  White 
Oak  whisky  bottle' — did  your  honor  add  this, 
'He  said  it  was?*  A.  'That  was  made  after 
comparing  this— after  I  got  the  carbon,  mere- 
ly to  show  the  difFerence  in  this  page  and 
the  page  that  was  furnished  him. 

"Court:  I  will  state  this  for  yon.  Mr. 
Gates  called  me  up,  he  said  at  the  direction 
of  Mr.  Cameron — 

"Mr.  Jesse  Littleton :  If  your  honor  please, 
we  object  to  anything  Mr.  Gates  said. 

"Court:  Well,  Mr.  Gates  has  been  on  the 
stand.  He  said  this,  and  I  might  tell  you 
what  he  said  Mr.  Cameron  told  him. 

"Mr.  Jesse  Littleton :  If  your  honor  please, 
be  had  no  authority  to  speak  for  Mr.  Cam- 
eron. The  only  way  in  which  you  could  make 
that  competent  would  be  to  contradict  this 
gentleman.  And  if  your  honor  please,  we 
do  not  want  to  impeach  him,  and  we  think 
it  is  Incompetent 

"Court:  What  Mr.  Gates  told  me? 

"Mr.  Jesse  Littleton:  Yes.  sir;  we  do. 
We  insist  that  Is  Incompetent  in  any  phase 
of  the  lawsuit  That  is  not  a  part  of  the 
res  gestae ;   it  Is  hearsay." 

The  next  witness  was  M.  N.  Whltaker,  the 
District  Attorney  General.  He  testified  as 
follows : 

"Q.  You  are  the  Attorney  General  of  this 
drcnit  are  you,  Mr.  Whltaker?  A.  Yes, 
sir.  Q.  Did  you  try  the  case — ^represent  the 
state  in  the  trial  of  State  v.  J.  B.  White? 
A.  Yes,  sir.    Q.  At  the  last  term  of  court? 


A.  Yes,  sir.  Q.  State  whether  or  not  yon 
remember  whether  in  the  trial  of  that  case 
it  was  proved  that  the  sale  of  whisky  In 
question  occurred  in  four  miles  of  a  school- 
house?  A.  Yes,  sir.  Q.  You  remember  that 
proven?  A.  Yes,  sir.  Q.  Did  Mr.  Cameron 
present  to  you  a  transcript  of  the  record  in 
that  case?  A.  The  stenographer's  report 
Q.  This  transcript  of  the  report?  A.  Yes, 
sir.  Q.  Did  yon  O.  K.  that  paper  7  ■  A.  Yes, 
sir;  that  is  my  O.  K.  on  the  back  of  it 
Q.  State  what  Mr.  Cameron  said  to  you  at 
the  time  he  presented  It  with  reference  as  to 
whether  or  not  it  was  a  stenographic  record. 
A.  Mr.  Cameron  came  to  my  office  with  this 
bill  of  exeeptlons  in  this  case,  and.  If  I  re- 
member correctly,  it  was  the  last  day  in 
which  he  had  to  present  It  under  the  law, 
and  for  that  reason  he  wanted  me  to  pass 
on  it  at  once.  I  said  to  him  that  I  was 
busy,  and  did  not  have  time  to  do  it  then, 
but  that  I  would  agree  that  the  bill  of  ex- 
ceptions  be  filed  as  of  that  date.  That  was 
satisfactory  to  him,  and  he  either  Indorsed 
that  then  on  the  bill  of  exceptions  or  later, 
and  left  it  there  with  me,  but  before  leaving 
I  asked  him  If  he  had  presented  me  the 
stenographer's  report  of  the  case,  and  he  said 
he  did.  So  I  examined  it  either  the  next 
day  or  the  day  following,  I  am  not  snre 
which,  made  a  very  superficial  examination 
of  It,  because  of  it  being  a  stenographer's 
report  and  I  O.  K.'d  the  bill  of  exceptions 
without  discovering  that  it  did  not  contain 
the  statement  that  the  whisky  was  sold  within 
fonr  miles  of  a  scho01hou8&  Q.  Did  Mr.  Cam- 
eron say  anything  to  you  with  reference  to  his 
having  changed  It  to  some  extent?  A.  I  am 
snre  he  did  not  but  I  am  conscious  that  human 
memory  is  frail  at  the  best  If  he  had  stated 
that  to  me  I  would  have  examined  It— exam- 
ined it  carefully.  I  have  no  recollection 
of  his  telling  me  that  he  had  changed  it  In 
any  way,  and  if  he  had  told  me  that  I  doii't 
believe  I  would  have  O.  K.'d  the  bill  of  ex- 
ceptions without  a  more  careful  examina- 
tion. Q.  State  whether  or  not  yon  O.  E.'d 
the  bill  of  exceptions  under  the  impression 
that  it  was  the  stenographer's  report?  A. 
Yes,  sir;  I  did.  Q.  State  whether  or  not 
yon  knew  that  the  paper  had  been  changed  in 
any  way  when  you  presented  it  to  Judge 
McReynolds?  A.  I  did  not  Now,  I  want  to 
state  this:  That  at  the  same  time  I  had  a 
bill  of  exceptions  on  my  desk  In  another 
case,  I  forget  what  case  It  was,  from  Mr. 
Schoolfield,  and  I  passed  up  both  bUls  of  ex- 
ceptions at  the  same  time.  Mr.  Sdioolfield'a 
was  one  of  his  characteristic  bills  of  ex- 
ceptions, gotten  np  according  to  his  own 
recollections  of  the  case,  and  I  had  a  lot  of 
trouble  trying  to  correct  it  and  make  It  state 
anything  like  what  I  believed  the  occurrences 
were,  as  is  usual,  and  I  know  I  thought  at 
the  time  that  I  wished  he  had  presented  me 
a  stenographer's  report  like  Mr.  Cameron 
did. 
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"Mr.  Jesse  Littleton:  We  object  to  wbat 
the  Attorney  General  thought 

"Mr.  Shepherd :  It  shows  the  direction  of 
the  Attorney  General's — 

"Mr.  Jesse  Littleton:  Direction  of  what 
he  thought;  but  we  object  to  that,  and  we 
move  to  strike  that  out 

"Court:  Overrule  the  objection." 
On  cross-examination: 

"Questions  by  Mr.  Jesse  Littleton: 

"General  Whltaker,  yon  say  you  had  two 
bUls  of  exceptions,  one  for  Mr.  Cameron, 
and  one  for  Mr.  Schoolfield?  A.  Yes,  sir; 
I  think  Mr.  Schoolfleld's  had  been  there  for 
several  days.  Q.  How  long  had  this  bill 
of  exceptions  Mr.  Cameron  left  with  you 
stayed  tiiere?  A.  I  am  not  clear  In  my  mind. 
I  believe  about  two  days.  Q.  Two  days? 
A.  Yes,  sir;  I  think  bo.  Q.  And  from  the 
day  he  left  It  there  with  you  it  remained 
In  the  same  room  until  you  glanced  over  it 
and  O.  K.'d  it  and  then  telephoned  him  to 
come  and  get  it?  A.  Yes;  after  I  passed  on 
it,  and  O.  K.'d  it,  I  called  him  up  over  the 
telephone,  and  told  him  where  It  was  in  my 
office,  and  told  him,  if  I  was  not  there  when 
he  came,  he  would  find  it  at  a  certain  place, 
and,  if  my  recollection  serves  me  correcUy, 
he  came  in  my  absence  and  got  it  Q.  You 
have  tried'  a  great  many  cases  that  have 
been  appealed?  A.  Sir?  Q.  You  have  tried 
a  great  many  cases  that  have  been  appealed 
recenUy?  A.  Oh,  yes.  Q.  And  so  bills  of  ex- 
ceptions are  being  constanUy  presented  to 
yon  for  your  O.  K.  a'nd  approval?  A.  Oh, 
yes.  Q.  Yon  say  human  memory  Is  frail  at 
best — ^you  do  not  pretend  to  recollect  Mr. 
Whltaker,  wtiat  conversation  occurred  be- 
tween you  and  the  attorney  in  any  particular 
case  in  every  particular?  A.  I  do  not  in 
every  case;  but  I  do  in  this  particular  case. 
Q.  You  remember  what  occiirred  between 
yon  and  Mr.  Cameron?  A.  No;  I  only —  Q. 
You  do  not  pretend  to  say  that  your  memory 
has  been  impressed  with  tills  or  that  re- 
mark? A  How  Is  that?  Q.  You  do  not  pre- 
tend to  say  that  your  memory  has  been  im- 
pressed with  what  occurred  In  this  partic- 
ular case  more  than  In  any  other?  A.  No; 
no;  I  don't  Q.  Now,  Mr.  Whltaker,  in  this 
bill  of  exceptions  that  was  filed,  In  which 
his  honor  inserted  this,  have  you  any  recol- 
lection of  it  being  proven  in  the  trial  that 
it  was  'without  four  miles  of  a  schoolhouse, 
where  school  was  kept?*  A.  I  have  no  recol- 
lection on  the  proposition  of  where  school 
was  kept;  I  have  no  recollection  of  that 

"Mr.  Whltaker:  That  is  all  for  the  state- 

"Mr.  Whltaker:  I  tblnk  the  court  ought 
to  state  whether  or  not  Mr.  Cameron  dis- 
closed whether  or  not  it  was  a  stenographic 
report 

"Court:  The  court  has  stated  the  first  con- 
versation between  Mr.  Cameron  and  himself. 
And  it  was  on  the  proposition  to  strike  this 
out  that  the  court  wanted  the  evidence.  And 
shortly  after  that  Mr.  Cameron  came  up  to 


the  court  while  he  was  on  the  bench,  and 
asked  me  wbat  I  was  going  to  do  about  that 
White  case,  and  I  said  to  him,  Things  don't 
look  regular  about  that  Mr.  Cameron,  and 
you  will  likely  get  an  opportunity  to  explain 
it'  and  I  asked  him — 

"Mr.  Jesse  LltUeton:  Now,  if  your  lienor 
please,  with  all  due  deference  to  your  hon- 
or, that  does  not  throw  any  light  on  the 
Issues  of  the  case,  and  is  simply  a  colloquy 
between  your  honor  and  the  defendant,  and 
I  think  It  is  an  injustice  to  Mm. 

"Court:  It  was  in  reference,  Mr.  Little- 
ton, to  this  bill  of  exceptions. 

"Mr.  Jesse  Littleton:  Now,  your  honor  has 
testified  as  to  what  occurred  between  your 
honor  and  the  defendant  at  different  times. 

"Court:  That  is,  as  to  what  occurred  in 
the  office.  I  was  going  to  tell  you  what  oc- 
curred at  the  bench. 

"Gen.  Whltaker:  If  it  was  in  relation  to 
the  bill  of  exceptions,  if  it  was  what  your 
honor  told  the  defendant — 

"Court:  After  I  got  it 

"Mr.  Jesse  Littieton:  We  object 

"Court  (continuing):  X  said  to  Mr.  Cameron 
that,  he  would  likely  get  a  chance  to  explain 
this  matter,  and  he  made  some  remark,  and 
I  told  him  tliat  I  found  that  a  question  had 
been  substituted  in  the  first  witness'  examin- 
ation, and  another  question  left  out  and  the 
question  left  out  was,  'Was  that  within  four 
miles  of  a  schoolhouse?'  and  he  said  some- 
thing aliont  his  stenographer  copying  it,  and 
he  told  me  her  name,  and  then  made  some  re- 
marks about  the  court  not  allowing  him  to 
file  some  affidavits.  Tliat  is  as  far  as  the 
conversation  went  I  believe  he  said — ^I  don't 
know,  but  I  believe  he  said,  a  young  lady  by 
the  name  of  Miss  O'Rear;  I  don't  know 
whether  there  is  any  such  young  woman  or 
not,  but  I  believe  that  is  what  he  said." 

The  defendant  then  introduced  some  14 
witnesses,  who  testified,  in  substance,  that 
defendant  was  a  person  of  good  repute  and 
of  good  character.  No  evidence  was  intro- 
duced in  belialf  of  the  state  to  controvert 
this. 

There  was  no  other  evidence  Introduced 
upon  the  trial  of  the  cause. 

The  trial  judge  thereupon  rendered  a 
judgment  holding  the  defendant  guilty  on  all 
of  the  charges  made  against  him,  and  ad- 
judged liim  disbarred.  From  this  judgment 
an  appeal  was  prayed  to  the  Court  of  Civil 
Appeals.  In  that  court  a  dedsion  was  ren- 
dered to  the  effect  that  under  the  facts  ap- 
pearing in  the  record  Judge  McReynolds  was 
disqualified  to  try  the  case,  and  on  this 
ground  his  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial. 

From  the  foregoing  decision  a  certiorari 
was  prosecuted  to  this  court,  and  the  case 
is  now  here  for  examination  and  decision. 

[1]  The  first  question  to  be  determined  is 
whether  Judge  McReynolds  was  disqualified. 

Much  is  said  in  the  brief  of  counsel  for 
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Mr.  Ctuneron,  based  on  the  fact  that  the  trial 
Judge  was  a  witness  in  the  cause.  Our  stat- 
ute settles  this  matter  In  a  few  words.  It 
Is  laid  down  In  Shannon's  Code,  |  5694 :  "The 
Judge  of  a  court  is  a  competent  witness,  for 
either  party,  In  any  case  tried  before  him, 
either  of  a  cItU  or  criminal  nature"  This 
was  taken  from  chapter  13  of  the  Acts  of 
1824,  and  has  ever  since  remained  the  law  of 
this  state,  unrepealed  and  unmodified.  How- 
ever Inconvenient  or  embarrassing  It  may  be 
for  the  trial  Judge  to  be  cross-examined  by 
the  attorneys  for  one  side  or  the  other,  or 
for  him  to  pass  upon  objections  to  the  com- 
petency of  questions  and  answers,  or  what- 
ever may  be  said  as  to  the  policy  of  the  stat- 
ute, It  Is  the  law  of  this  state,  and  must  be 
obeyed.  Questions  of  policy  are  for  the  Leg- 
islature. 

[2]  It  Is  also  Insisted  that  the  trial  Judge 
was  personally  prejudiced  against  defendant 
because  of  the  facts  which  had  transpired 
during  the  trial  of  the  case  of  State  v.  J.  E. 
White;  also  on  the  motion  for  continuance, 
and  the  motion  for  new  trial.  Several  of 
the  states  of  the  Union  have  statutes  npon 
this  subject,  laying  down  the  rule  that 'this 
will  make  a  Judge  incompetent  We  have  no 
such  statute;  moreover,  we  doubt  the  pol- 
icy of  such  legislation.  It  Is  entirely  con- 
ceivable that  an  upright  and  honest  Judge 
may  decide  Justly  and  impartially  as  between 
his  bitter  personal  enemy  and  his  warm  per- 
sonal friend,  administering  the  rules  of  law 
without  fear  or  favor.  Such  a  situation 
should  be  left  to  the  personal  delicacy  of  the 
Judge,  and  not  be  a  matter  of  absolute  law. 
■It  is  easy,  to  conceive  that  under  the  opposite 
rule  an  upright  and  Impartial  Judge  would 
often  be  recused  by  affldavlts  as  to  his  per- 
sonal prejudices  against  one  party  or  the 
other,  to  the  great  detriment,  embarrassment, 
and  delay  of  the  administration  of  Justice. 
It  Is  exceedingly  easy  for  litigants  and  coun- 
sel to  Imagine  that  a  Judge  Is  prejudiced 
against  a  party,  or  against  his  counsel,  who 
has  failed  to  successfully  prosecute,  or  suc- 
cessfully defend,  any  one  or  more  cases. 
It  is  an  Infirmity  of  human  nature  that  coun- 
sel, whose  feeUngs  and  personal  interests  are 
deeply  enlisted  in  every  Important  case  they 
try,  are  frequently  unable  to  attribute  want 
of  success  to  the  inherent  weakness  of  the 
case,  or  to  their  own  shortcomings  In  the 
management  of  it.  It  Is  a  matter  of  general 
knowledge  among  lawyers  that  the  refuge  of 
defeated  counsel  is  far  too  often  abuse  of  the 
court,  referred  to  plthUy  by  lawyers  as  "cuss- 
in*  the  court"  When  the*  tide  turns,  and  suc- 
cess crowns  the  effort  of  previously  disap- 
pointed cotusel,  bis  opinion  of  the  intelli- 
gence, learning,  and  probity  of  the  court  ex- 
periences a  high,  upward  tendency.  To  allow 
personal  feelings  like  these  on  the  part  of 
counsel  to  determine  what  Judge  shall  try  a 
case,  It  seems  to  us,  would  be  disastrous. 
The  new  Judge  selected  might  not  meet  the 


approval  of  the  counsel  of  the  other  side,  and 
he  would  also  have  to  be  recused,  and  so  on, 
resulting  In  a  scramble,  undignified  and  ha- 
mlllatlng. 

[3]  It  is  also  urged  that  the  trial  Judge  act- 
ed Improperly  in  making  an  order  on  his  min- 
utes, formulating  charges  against  the  defend- 
ant There  is  nothing  In  this.  Where  the 
trial  Judge  has  Information  of  Improper  con- 
duct on  the  part  of  any  member  of  his  bar. 
It  is  not  only  his  right  but  his  duty,  to  formu- 
late charges,  and  to  appoint  counsel  to  rep- 
resent the  state  In  the  prosecution  of  such 
charges.  In  the  present  case  Judge  McReyn- 
olds  appointed  the  District  Attorney  General 
and  his  assistant  This  was  entirely  proper. 
There  Is  no  other  way  authorized  by  law  to 
initiate  such  charges,  when  the  matters  in- 
volved are  in  the  knowledge  of  the  court 
alone.  Of  course,  it  Is  true  that  any  mem- 
ber ot  the  bar  may  bring  to  the  knowledge  of 
the  court  Improper  conduct  on  the  part  of 
any  other  attorney,  and  ask  for  a  rule  on 
such  attorney  to  show  cause  why  he  should 
not  be  disbarred.  However,  where  the  mat- 
ter on  which  the  disbarment  is  predicated 
is  wholly  or  largely  within  the  cognizance  of 
the  Judge,  there  is  no  impropriety  in  his  mak- 
ing the  rule  hlms^,  without  any  motion  on 
the  part  of  any  member  of  the  bar.  Such 
was  the  course  of  this  court  Im  the  case  of  In 
re  S.  J.  Henderson,  88  Tenn.  631,  13  &  W. 
413. 

The  provisions  of  the  Code  npon  this  sub- 
ject are  as  follows: 

Section  6781:  "The  several  courts  of  this 
state  may  strike  from  their  rolls  any  person 
not  authorized  to  practice  in  such  courts,  and 
also  any  practicing  attorney  or  counsel,  upon 
evidence  satisfactory  to  the  court  that  he  has 
been  guilty  of  such  misdemeanor,  or  acts  of 
immorality  or  impropriety,  as  are  inconsist- 
ent with  the  character,  or  incompatible  with 
the  faithful  discharge,  of  the  duties  of  his 
profession." 

Section  6782:  "If  charges  are  preferred 
against  an  attorney  or  counsel  to  any  court 
they  shall  be  reduced  to  vnriting,  and  a  copy 
furnished  the  party  accused,  who  may  ap- 
pear and  show  cause  against  the  charges." 

Section  6783:  "The  person  stricken  from 
the  rolls  under  either  of  the  foregoing  sec- 
tions, or  for  other  good  cause,  shall  not  be 
permitted  to  practice  the  profession  In  any 
court  of  record  in  this  state." 

Section  6784:  "When  any  inferior  court 
shall  order  any  attorney  thereof  to  be  strick- 
en from  Its  roll  of  attorneys,  or  prohibit  any 
attorney  from  practicing  therein,  such  attor- 
ney shall  have  the  right  to  appeal  from  such 
order  or  refusal  to  the  Supreme  Court,  as  in 
other  cases,  and,  for  that  purpose,  shall  have 
his  bill  of  exceptions,  as  in  actions  at  law, 
and  the  Supreme  Court  shall  render  such 
Judgment  as  is  meet  and  proper  in  the  prem- 
ises." 
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The  first  three  of  these  sections  were  taken 
from  the  acts  of  1815,  1817,  and  1821. 

As  shown  In  Smith  t.  State,  1  Terg.  228, 
the  origin  of  the  practice  above  outlined  is 
to  be  found  in  an  old  BngllSh  statute  passed 
In  the  reign  of  Henry  IV.  This  statute  first 
provides  for  placing  attorneys  npon  the  roll 
after  examination  as  to  their  character  and 
attainments,  and  as  to  tbelr  taking  the  oath, 
and  then  provides:  "And  if  any  such  attor- 
ney be  hereafter  notoriously  found  in  any 
default  of  record,  or  othenoUe,  he  shall  for- 
swear the  court,  and  never  after  be  received 
to  make  any  suit  in  any  court  of  the  king. 
They  that  be  good  and  virtuous,  and  of  good 
fame,  shall  be  received  and  sworn  at  the 
discretion  of  the  Justice;  and  if  they  are 
Dotorlonsly  in  default  or  misdemeanor  may 
be  removed  npon  evidence  either  of  record 
or  not  of  record."  It  Is  remarked  In  the 
case  referred  to  that  this  statute  has  re- 
ceived the  sanction  of  four  centuries,  and 
that  there  is  nothing  in  any  provision  In  any 
act  of  assembly  of  this  state  which  is  not  in 
strict  affirmance  of  this  old  act.  The  case 
then  proceeds  to  outline  the  practice  where 
the  charges  are  initiated  by  some  one  other 
than  the  Judge.  It  Is  said  that  a  charge  may 
be  exhibited  to  a  Judge,  in  or  out  of  court, 
alleging  the  default  or  misdemeanor  com- 
plained of,  and,  if  the  Judge  deem  the  charge 
sufficient  to  warrant  disbarment,  he  shall 
cause  the  attorney  to  be  furnished  with  a 
copy,  and  cite  him  to  appear  In  open  court, 
when  the  proceedings  are  .conducted  in  all 
respects  as  under  the  British  statute.  This 
information,  it  seems,  need  not  be  made  to 
the  Judge  in  the  form  of  affidavits  filed  in 
open  court,  but  he  may  take  knowledge  from 
any  source  that  may  seem  to  him  reliable. 
On  this  subject  the  court  said.  In  the  case 
referred  to:  "Pleas  and  demurrers  never  en- 
tered the  mind  of  the  Legislature,  when  pre- 
scribing the  mode  of  proceedings  by  the  act 
of  1815.  They  only  meant  that  the  plain 
man,  ignorant  of  law,  should  have  a  plain 
remedy  against  a  man  of  a  profession  pos- 
sessing many  advantages  in  skill  over  him; 
that  his  statement  should  be  taken  as  prima 
facie  true,  the  same  as  the  affidavits  upon 
which  the  rule  was  grounded  by  the  previ- 
ous practice,  requiring  legal  skill,  not  always 
and  In  all  situations  to  be  easily  obtained 
against  another  lawyer.  The  practice  is  a 
correct  one,  from  which  innocence  has  noth- 
ing to  fear."  From  this  It  appears  that  the 
Judge  of  a  court  may  consider  information 
given  him  by  any  reputable  person  In  re- 
spect of  the  conduct  of  the  members  of  his 
bar,  and  if  he  deem  this  information  reliable 
he  may  make  a  rule  npon  the  attorney  to 
show  cause  why  he  should  not  be  disbarred. 

[4]  There  can  be  no  sound  objection  that, 
before  making  the  rule,  the  trial  Judge  con- 
ducted such  investigations  on  his  part  as 
would  enable  him  to  ascertain  whether  there 
was  any  probable  foundation  for  the  charges. 
This  power  In  the  Judge  is  not  only  a  nec- 


essary one  to  enable  him  to  perform  his  duty 
correctly,  but  It  is  in  its  nature  highly  ben- 
eficial to  the  bar,  and  has  a  strong  tendency 
to  protect  Its  members  against  frivolous 
charges  of  disappointed  litigants.  It  would, 
without  doubt,  be  seriously  ejmbarrasslng, 
and  very  unjust  to  the  bar.  If  it  should  be 
held  the  duty  of  the  Judges  of  this  state  to 
make  a  rule  npon  an  attorney  to  show  cause, 
upon  the  mere  fact  that  Information  of  im- 
proper conduct  had  been  conveyed  to  them, 
without  more.  It  would  be  equally  unfortu- 
nate for  the  proper  discipline  of  the  bar,  and 
the  purging  of  unworthy  members  from  Its 
body,  if  the  Judge  were  bound  to  await  for- 
mal application  in  open  court  by  some  other 
member  of  the  bar.  We  all  know  how  loath 
are  members  of  the  bar  to  assail  anotiier 
member  in  this  manner,  even  though  he  may 
be  guilty,  or  charged  with  being  guilty,  of 
very  bad,  disreputable  conduct.  Under  the 
law  the  members  of  the  bar  are  appointed  to 
office  by  the  body  of  Judges,  and  the  power 
that  appoints  can  likewise  remove.  As  to 
the  method  of  the  exercise  of  that  power,  this 
la  to  be  determined  by  the  court,  in  the  kb- 
sence  of  legislative  direction. 

Now,  recurring  to  the  duty  of  the  Judge  be- 
fore he  causes  to  be  entered  a  rule  against  a 
member  of  the  bar  to  show  cause,  we.  have 
seen  how  necessary  for  the  protection  of  the 
bar  it  is  that  he  shall  make  some  investiga- 
tion In  order  to  ascertain  whether  the  charge 
is  one  merely  frivolous.  In  this  view  we  do 
not  think  the  strictures  upon  Judge  McRey- 
nolds  contained  in  the  brief  of  defendant's 
counsel  are  well  based,  wherein  they  discuss 
his  action  In  conferring  with  the  District  At- 
torney General  and  the  derk  as  to  whether 
the  testlntony  in  question  had  been  given  in 
court  on  the  trial  of  the  White  Case;  that  is 
to  say,  it  was  proper  for  the  Judge  to  test 
his  own  recollection  of  the  matter  by  the 
recollection  of  others  who  were  present  at 
the  trial  and  heard  it  It  is  not  Just  to 
characterize  such  investigation  as  the  prepa- 
ration of  a  case  by  opposing  counsel,  nor  on 
such  facts  to  charge  that  the  judge  was  both 
prosecutor  and  Judge. 

[6]  We  come  now  to  a  matter  which  is  of 
graver  import 

It  was  set  forth  in  the  answer  of  defend- 
ant taken  as  his  deposition,  that  Judge  Mc- 
Reynolds  said  openly  i^d  publicly,  in  effect 
that  It  did  not  matter  whether  defendant  con- 
fessed the  charges  or  not;  that  he,  the  Judge, 
would  prove  his  guilt  It  is  argued  from 
this  that  his  honor  had  already  decided  the 
case  before  hearing  the  defense.  There  Is  no 
contradiction  in  the  record  that  the  Judge  did 
make  this  statement 

It  is  likewise  objected  that  Judge  McRey- 
nolds,  also  in  the  language  of  the  rule  which 
he  caused  to  be  entered,  decided  the  case  be- 
fore It  was  heard.  The  rule  contains  the 
following  preamble  and  conclusion: 

"It  appearing  to  the  court  that  Robert  T. 
Cameron  is  a  practicing  attorney  at  the  bar. 
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and  It  farther  appearing  to  the  court,  from 
such  facts  In  the  possession  of  and  within 
the  knowledge  of  the  court  that  said  Robert 
T.  Cameron  has  been  guilty  of  snch  acts  of 
Immorality  and  impropriety  as  are  inconsist- 
ent with  the  character  and  Incompatible  wltb 
the  faithful  discharge  of  the  duties  of  his 
profession,  that  he  has  been  guilty  of  a  stud- 
ied and  matured  purpose  to  commit  a  fraud 
upon  the  court,  to  wit:  [Specifications.]  It 
is  therefore  ordered  and  adjudged  by  the 
court  that  said  Robert  T.  Cameron  be  order- 
ed to  appear  before  the  court  on  Saturday, 
January  20,  1912,  at  10  o'clock  a.  m.,  and 
show  cause  why  be  should  not  be  disbarred 
from  the  further  practice  of  law  in  the 
courts  of  this  state,  and  his  name  stricken 
from  the  roll  of  attorneys." 

The  language  used  indicates  that  the  judge 
had  already  decided  the  matters  InTolved  in 
the  citation. 

Now  the  question  to  be  determined  is 
whether  a  judge  Is  competent  to  try  a  case, 
where  he  has  already  decided  it  against  the 
defendant  before  the  latter  has  been  heard  In 
his  defense. 

It  is  provided  In  article  6, 1 11,  of  the  Con- 
stitution of  1870: 

"No  judge  of  the  Supreme  or  Inferior  courts 
shall  preside  on  the  trial  of  any  cause  In  the 
event  of  which  he  may  be  Interested,  or 
where  either  of  the  parties  shall  be  connect- 
ed with  him  by  affinity  or  consanguinity 
within  such  degrees  as  may  be  preEcrlbed  by 
law,  or  in  which  he  may  bare  been  of  coun- 
sel, or  In  which  he  may'  have  presided  in 
any  inferior  court,  except  by  consent  of  all 
the  parties." 

In  Shannon's  Code,  t  5T06,  It  is  provided: 

"No  judge  or  chancellor  shall  be  competent 
except  by  consent  of  all  parties  to  sit  in  the 
following  cases:  (1)  Where  he  is  interested 
in  the  event  of  any  cause;  (2)  or  connected 
with  either  party  by  affinity  or  consanguinity 
within  the  sixth  degree,  computing  by  the 
civil  law;  (3)  or  has  been  of  counsel  in  the 
cause;  (4)  or  has  presided  on  the  trial  in  the 
Inferior  court;  (5)  or  in  criminal  cases  for 
felony  where  the  person  upon  whom,  or  upon 
whose  property  the  felony  has  been  commit- 
ted is  connected  with  him  by  affinity  or  con- 
sanguinity within  the  sixth  degree,  computing 
by  the  clvU  law." 

Neither  the  Constitution  nor  the  statutory 
provision  covers  in  terms  the  case  of  a  judge 
who  has  already  decided  the  controversy  be- 
fore he  has  heard  it  We  are  of  the  opinion, 
however,  that  such  a  case  falls  within  the 
meaning  of  both;  that  is,  of  the  provision  In 
each  that  no  judge  shall  preside  in  any  case 
in  which  he  may  have  been  of  counsel,  or  in 
which  be  may  have  presided  in  any  inferior 
court  The  purpose  of  these  two  provisions 
was  to  guard  against  prejudgment  of  the  con- 
troversy. It  was  necessarily  supposed,  as  the 
basis  of  these  provisions,  that  where  a  judge 
had  been  of  counsel  he  had  already  made  up 
bis  mind  as  to  the  merits  of  the  case;  equal- 


ly where  he  bad  presided  In  the  trial  of  the 
case  In  the  interior  coort,  and  had  decided  it, 
or  had  taken  part  in  the  decision  of  it  Now, 
it  seems  idle  to  assume  that  it  was  the  tat- 
tention  of  the  people  who  made  the  Constitu- 
tion, and  of  the  representatives  of  the  people 
who  passed  the  act  reproduced  in  section 
5706,  that  the  mere  fact  of  a  judge's  having 
been  of  counsel,  or  of  his  having  presided  on 
the  trial  of  a  cause  in  an  inferior  court, 
should  render  him  incompetent,  when  he 
would  be  competent  to  hear  a  particular  con- 
troversy  which  he  had  already  decided  tie- 
fore  hearing.  The  fundamental  principle  is 
that  parties  litigant  are  entitled  to  an  im- 
partial judge.  It  is  only  when  the  people  are 
satisfied  that  impartial  judges  decide  their 
controversies  that  they  entertain  feelings  of 
reverence  for  the  jud^ents  of  the  courts  of 
the  land.  We  say  the  people.  We  mean  the 
people  at  large.  There  are  always  discon- 
tented, unhappy,  and  morose  spirits  who  will 
question  the  good  intention?  of  Judges,  though 
they  be  men  of  spotless  honor  and  blameless 
life.  Such  men  have  no  criterion  of  praise 
or  blame,  except  in  so  far  as  they  can  see 
personal  profit  or  personal  loss  to  themselves, 
measured  by  the  results  of  the  cases  which 
they  conduct  before  the  courts.  The  views  of 
such  persons  count  for  nothing.  But  it  is  of 
immense  importance,  not  onl^  that  Justice 
shall  be  administered  to  men,  bnt  that  they 
shall  have  no  sound  reason  for  supposing 
that  It  is  not  administered.  It  is  of  lasting 
imi)ortance  that  the  body  of  the  public  should 
have  confidence  in  the  fairness  and  upright- 
ness of  the  judges  created  to  serve  as  dis- 
pensers of  justice.  The  continuance  of  this 
belief,  so  long  entertained  by  the  people  of 
this  country,  and  so  well  warranted  by  the 
history  of  the  judiciary  as  a  body,  is  largely 
essential  to  the  future  existence  of  onr  in- 
stitutions in  their  integrity.  We  say  it  is  a 
fundamental  principle  that  the  Judge  shall 
be  Impartial.  We  are  aware  that  there  may 
be  a  difference  of  opinion  as  to  the  true  test. 
In  the  absence  of  constitutional  or  statutory 
provisions.  The  history  of  English  law 
shows  this.  Therefore  we  deem  it  important 
that  we  should  stand  by  the  Constitution  and 
the  statutes;  but,  in  construing  these,  they 
should  not  be  subjected,  as  we  believe,  to  a 
mere  dry  and  literal  rendering,  but  should 
be  applied  according  to  the  spirit  Instead  of 
the  mere  letter.'  The  reason  of  the  law  is 
the  law.  Moreover,  In  addition  to  the  section 
of  the  Constitution  above  referred  to,  we  be- 
lieve the  case  fails  also  within  article  1, 1 17, 
which  provides:  "That  all  courts  shall  be 
open;  and  every  man,  for  an  injury  done  him 
In  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law,  and 
right  and  justice  administered  without  sale, 
denial,  or  delay." 

Beyond  question  it  is  not  according  to  due 
course  of  law  to  compel  a  man  over  his  pro- 
test to  try  his  case  before  k  Judge  who  has 
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already  decided  it,  and  has  annoonoed  that 
decision  In  advance  of  the  hearing.  It  la 
equally  true  that  sacb  oompalslon  is  a  denial 
of  Justice. 

[•]  In  wliat  has  been  said  we  are  not  to  be 
understood  as  holding  that  a  Judge  can  be 
recused  on  the  ground  that  he  has  already 
decided  the  case,  merely  by  motion  supported 
by  affidavits  so  stating.  It  must  appear,  as 
In  the  present  case,  beyond  any  doubt  that 
such  decision  has  been  made.  If  the  Judge 
deny  such  to  be  the  tmct,  that  ends  the  con- 
troversy; and  It  cannot  be  pursued  further, 
or  re-examined  on  that  point  in  this  court 
nils  is  the  rule  established  in  cases  of  man- 
damns  upon  Judges  to  incorporate  into  bills 
of  exceptions  matters  of  evidence  alleged  by 
the  petition  to  have  been  wrongly  excluded. 
If  the  Judge  returns  there  was  no  such  evi- 
dence, that  ends  the  matter.  State  ex  rel. 
V.  L.  P.  Cooper,  107  Tenn.  202,  64  8.  W.  60; 
State  ex  rel.  v.  Maiden,  110  Tenn.  487,  76  S. 
W.  710.  By  referring  to  these  cases  it  is  not 
meant  that  a  Judge  must,  in  the  kind  of  case 
before  us,  make  denial  on  special  oath  when 
so  charged.  Any  statement  by  him  on  the 
subject  must  be  regarded  as  made  under  bis 
official  oath. 

In  what  we  have  said  we  do  not  desire  to 
be  understood  as  Indulging  in  harst  criticism 
of  Judge  McReynolds.  The  record  of  this 
case  shows  that  he  was  sorely  tried  by  the 
very  bad  conduct  which  defendant  confesses 
to  in  his  answer,  and  for  which  he  furnished 
m  very  late  apology.  It  was  very  natural  that 
Judge  McReynolds,  after  having  been  sub- 
jected to  such  disrespectful  treatment  at  the 
hands  of  Mr.  Cameron  during  the  trial  of  the 
case  of  State  v.  White,  should  have  felt  some 
resentment  therefor,  and  thus  have  been  hur- 
ried into  a  hasty  determination  of  the  mat- 
ters involved  in  the  present  case.  Of  course, 
it  was  his  duty,  sitting  as  a  Judge  on  the 
bench,  to  suppress  every  feeling  of  personal 
resentment,  and  to  forbear  the  decision  of 
the  case,  even  In  his  own  mind,  until  he 
should  hear  the  evidence  and  the  arguments 
of  counsel,  and  it  was  entirely  possible  to  do 
w>.  It  would  have  been  far  safer,  however, 
and  more  in  accordance  with  the  proprieties 
of  the'  situation,  after  having  formulated  the 
charges  (In  the  form  of  charges,  and  not  of 
decision),  to  have  interchanged  with  some 
other  Judge  to  try  the  case,  in  view  of  the 
personal  feeling  which  he  entertained  by  rea- 
son of  the  gross  discourtesy  to  which  he  had 
been  subjected  by  counsel  in  the  matters  lead- 
ing up  to  the  present  controversy.  He  did 
not,  however,  do  this,  nor  was  he  bound  to 
do  so;  but  he  was  bound  not  to  decide  the 
case  In  advance,  either  orally  or  by  a  decision 
put  upon  the  record,  as  shown  by  liis  lan- 
guage copied  into  this  opinion.  Having  so 
decided  the  matter,  he  immediately  became 
incompetent  to  try  It  It  was  then  his  duty 
to  interchange  with  some  other  Judge  for 
-the  trial  of  this  particular  case,  or  to  call 


some  other  Judge  to  sit  for  him  in  bis  court 
and  hear  the  case. 

[7]  It  is  insisted  in  behalf  of  the  state 
that,  notwithstanding  the  incompetency  of 
Judge  McReynolds,  this  court  should  pro- 
ceed to  try  the  case  de  novo,  and  render  such 
Judgment  as  he  ought  to  have  rendered,  ac- 
cording to  the  rule  laid  down  in  chapter  32 
of  the  Public  Acts  of  1911.  But  the  mere 
statement  of  the  rule  shows  the  unsoundness 
of  the  suggestion,  since  the  trial  Judge  should 
not  have  entered  any  Judgment  at  all,  being 
incompetent  as  he  was.  Chapter  32  has  no 
bearing  upon  such  situation.  That  chapter 
presupposes  a  competent  Judge,  and  the  duty 
of  this  court  to  re-ezamlne  his  proceedings 
for  error.  It  is  provided  In  that  act  that 
no  verdict  or  Judgment  shall  be  set  aside, 
or  a  new  trial  granted,  on  the  ground  of 
error  in  the  charge  of  the  Judge  to  the  Jury, 
or  on  account  of  the  improper  admission  or 
rejection  of  evidence,  or  for  error  in  acting 
on  any  pleading,  or  for  any  error  in  pro- 
cedure— all  of  which  things  presuppose  a 
competent  Judge  In  charge  of  the  case,  pass- 
ing on  questions  of  pleading,  evidence,  and 
procedure,  and  giving  instructions  to  the 
Jury.  It  is  provided  In  the  statute  referred 
to  that  the  appellate  courts  of  this  state  shall 
not  reverse  on  any  of  the  grounds  stated, 
unless  it  shall  affirmatively  appear  that  the 
error  complained  of  has  affected  the  results 
of  the  trial.  Whose  error?  Manifestly  the 
error  of  a  competent  Judge  in  charge  of  the 
case  in  the  court  below.  To  apply  this  stat- 
ute to  a  case  where  the  Judge  is  incompe- 
tent and  bis  incompetency  not  only  not  waiv- 
ed, but  openly  objected  to,  would  be  not  only 
to  deprive  the  litigant  of  his  right  to  his 
trial  in  a  court  of  first  instance,  but  would 
require  this  court  to  exercise  original  Juris- 
diction, since  there  is  no  doubt  that  under 
such  circumstances  the  Judgment  of  the  court 
below  Is  simply  void.  Reams  v.  Keams,  6 
Cold.  217;  Smith  v.  Pearce,  6  Baxt  72; 
Mathis  V.  State,  3  Heisk.  127.  These  cases 
are  subsequently  qualified  on  another  point 
in  Holmes  v.  Bason,  8  Lea,  764,  and  Posey 
V.  Eaton,  9  Lea,  600,  and  Crozier  v.  Good- 
win, 1  Lea,  125.  It  was  held  that  they  were 
erroneously  determined  In  so  far  as  they  de- 
cided that  the  Judgment  was  void  when  ren- 
dered by  an  Incompetent  Judge ;  410  objection 
to  his  competency  appearing  to  fiave  J>een 
made  at  the  time  hy  either  of  the  parties. 
It  was  held  that  in  such  case  the  incompe- 
tency was  waived.  In  Holmes  v.  Eason  the 
court  said:  "At  common  law,  it  was  well 
settled  that  although  no  Judge  ougjtt  to  act 
where,  from  Interest  or  from  any  other  cause, 
he  is  supposed  to  be  partial  to  one  of  the 
suitors,  yet  his  action  in  such  case  was  re- 
garded as  an  error  or  Irregularity  not  af- 
fecting his  Jurisdiction,  and  to  be  corrected 
by  a  vacation  or  reversal  of  his  Judgment 
except  in  the  case  of  those  inferior  tribunals 
from  which  no  appeal  or  writ  of  error  Ilea. 
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Dimes  ▼.  Grand  Junction  Canal  Co.,  16  Bng. 
li.  &  Bj.  63;  Washington  Ins.  Co.  t.  Price, 
1  Hopk.  Cb.  (M.  T.)  1.  And,  generaUy,  if 
tbe  facts  are  known  to  tbe  party  recusing,  he 
Is  bound  to  make  bis  objection  before  issue 
joined,  and  before  tbe  trial  is  commenced; 
otherwise  be  will  be  deemed  to  have  walTed 
tbe  objection  in  cases  where  tbe  statute  does 
not  make  tbe  proceedings  void.  Moses  t.  Ju- 
lian, 45  N.  H.  52,  84  Am.  Dec.  114;  Shrop- 
shire T.  State,  7  Eng.  (12  Ark.)  190.  Tbe  de- 
cisions of  this  court  first  above  cited  are  in 
accord  with  these  conclusions.  If  the  ob- 
jection be  raised  of  record,  and  tbe  court  un- 
dertake to  proceed  notwithstanding,  the  Judg- 
ment might  be  held  void  under  these  prin- 
ciples, as  was  done  In  Reams  t.  Keams. 
But  If  no  objection  be  made,  and  tbe  court 
Is  permitted  to  go  to  a  trial  of  the  case  on 
tbe  merits,  tbe  Judgment  Is  clearly  not  void 
on  Its  face,  and  something  more  than  the 
mere  existence  of  the  fact  on  which  tbe  In- 
competency rests  should  be  required  to  au- 
thorize a  resort  to  another  trlbunaL  Tbe 
terms  of  tbe  statute  are  sufficiently  met  by 
holding  the  proceedings  Invalid  If  the  ob- 
jections be  made,  unless  tbe  Incompetency  be 
waived  In  tbe  mode  prescribed  by  tbe  stat- 
ute. In  this  view,  tbe  Judgment  would  be 
voidable,  not  void,  in  all  cases  in  which 
tbe  record  failed  to  show  the  preliminary  ob- 
jection." In  the  present  case,  as  we  hare 
already  noted,  doe  objection  was  made  In 
the  trial  court 

It  was  held  In  Wroe  ▼.  Greer,  2  Swan,  172, 
that  where  a  case  was  tried  before  a  Justice 
of  the  peace,  who  was  Incompetent,  and  then 
appealed  to  the  circuit  court,  the  trial  might 
proceed,  regardless  of  tbe  incompetency  of 
the  Justice  of  the  peace,  because,  it  was  said, 
tbe  appeal  vacated  his  Judgment,  and  that 
tbe  trial  In  the  circuit  court  was  de  novo. 
We  have  no  case  in  this  state  that  follows 
Wroe  v.  Greer  on  this  special  point  Under 
all  of  the  other  cases  the  rule  appears  to 
have  been  to  reverse  and  remand.  In  Holmas 
V.  Eason,  supra,  such  Is  stated  to  have  been 
tbe  rule  at  common  law,  citing  Dimes  v. 
Grand  Junction  Canal  Co.,  16  Eng.  L.  &  Bq. 
63.  This  case  is  also  dted  with  approval  In 
Harrison  v.  Wisdom,  7  Helsk.  99,  111.  And 
see  Arnold  v.  Embree,  Peck,  134;  Witt  v. 
Rnssey,  10  Humph.  208,  51  Am.  Dec  701, 
Mason  v.  Westmoreland,  1  Head,  665,  and 
Reams  v.  Keams,  supra.  In  which  tbe  prac- 
tice seems  to  have  been  used,  or  stated  as 
tbe  proper  course,  without  discussion  or 
doubt.  It  Is  true  that  all  of  these  cases,  ex- 
cept Reams  v.  Keams,  arose  on  a  want  of 
Jurisdiction  of  tbe  subject-matter  in  tbe  Jus- 
tice of  the  peace;  the  amounts  sued  for  be- 
ing beyond  that  Jurisdiction,  though  within 
that  of  the  circuit  court  Tbe  principle  Is 
tbe  same,  however,  as  where  a  Judgment  has 
been  rendered  by  a  Judge  in  tbe  lower  conrt 
who  was  personally  incompetent — that  Is, 
without  Jurisdiction  or  power  to  try  the  case 


— where  that  incompetency  was  not  waived, 
but  expressly  objected  to  before  him.  An 
appeal  from  such  a  Judgment  in  the  dtcuit 
or  chancery  court  could  not  confer  power 
upon  the  Supreme  Court  to  dispose  of  the 
merits  of  tbe  controversy;  nor  could  tbe 
transfOT  of  the  cause  to  this  court  by  tbe 
writ  of  certiorari  have  that  eflCect  All  tbat 
this  court  ought  to  do,  or  could  do.  In  such  a 
case,  would  be,  In  tbe  exercise  of  its  super- 
visory power  over  all  Inferior  tribunals,  to 
reverse  and  remand  for  a  lawful  triaL  Hav- 
ing discovered  this  first  and  cardinal  error. 
It  will  go  no  further.  It  was  so  held  tm 
Reams  v.  Keams.  Parties  have  the  right  to 
have  their  cases  tried  before  tbe  regularly 
constituted  tribunals  of  the  state,  and  nei- 
ther the  Judges  of  this  court,  nor  the  Judges 
of  any  inferior  courts,  can  deprive  them  of 
it.  A  court  is  not  lawfully  constituted,  as 
to  tbe  special  case.  If  the  Judge  is  incompe- 
tent to  try  It,  and  his  incompetency  Is  ob- 
jected to  at  tbe  time.  As  to  that  case  it  is 
the  same  as  no  court  if  ttie  Judge  be  incom- 
petent It  is  not  only  tbe  right  of  a  party 
under  the  distribution  of  Judiciary  powers 
directed  by  tbe  Constitution,  and  ascertained 
and  formulated  by  legislative  acts,  to  have 
bis  case  first  tried  In  tbe  lower  court;  but  it 
Is  Important  tbat  he  should  have  tbe  benefit 
of  those  proceedings,  not  only  for  the  aid 
they  may  furnish  on  a  subsequent  trial  in 
this  court  or  tbe  Court  of  Civil  Appeals,  but 
also  because  of  tbe  possibility  of  a  termina- 
tion of  tbe  controversy  in  tbat  court  with- 
out tbe  expense  and  delay  of  a  trial  in  an 
appellate  court  A  denial  of  such  prelimina- 
ry trial  is  a  deprivation  of  the  right  guar- 
anteed to  every  citizen  to  have  bis  case 
tried  according  to  due  course  of  law,  and  is 
a  violation  of  article  1,  |  17,  of  Che  Consti- 
tution, supra.  There  is  one  case,  however, 
BoUIng  V.  Anderson,  4  Baxt  550,  where, 
among  many  other  objections  taken  to  tbe 
decree  of  the  chancellor,  one  was  that  he  was 
incompetent  to  try  tbe  case.  Without  dis- 
cussing the  question  of  practice,  the  court 
after  considering  all  the  points,  reversed  the 
decree  and  discharged  tbe  garnishment  It 
was  shown  in  tbat  case  that  the  Judgment 
nisi  was  pronounced  against  one  Turl^,  as 
garnishee,  by  Chancellor  Harrison,  who.  It 
appeared  on  the  record,  was  incompetent 
Tbe  court  said  that  the  decree  must  fail  on 
that  ground,  and  also  on  the  ground  that  no 
notice  of  the  garnishment  bad  been  served 
on  tbe  garnishee,  Turley;  tbat  scl.  fa.  was 
ordered  issued  returnable  to  the  first  Mon- 
day In  December,  but  was  made  returnable 
to  tbe  first  Monday  In  February.  On  these 
grounds  the  court  considered  the  case  and 
reversed  tbe  decree.  Tbe  question  of  prac- 
tice was  not  discussed. 

Tbe  case  of  Wroe  v.  Greer  was  decided  up> 
on  two  points:  First  that  tbe  incompetency 
of  the  Justice  of  tbe  peace  was  waived,  be- 
cause tbe  part7  failed  to  make  tbe  objection 
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before  him;  secondly,  In  the  altemative,  that, 
even  if  it  had  not  been  waived,  it  wonid 
cease  to  have  any  application  to  the  case,  be- 
canae  the  appeal  to  the  circnlt  conrt  had  the 
eflCect  to  supersede  the  Judgment  of  the  Jus- 
tice of  the  peace,  and  the  case  was  tried 
de  noYO  npon  Its  merits  before  a  competent 
court  TbB  oonrt  said  it  was  the  same  as 
if  the  case  had  been  originally  instituted,  as 
It  might  have  been,  in  the  circuit  court 
"The  question"  (said  the  court)  "whether  the 
competency  of  the  Justice  had  been  waived 
while  the  case  was  before  him  had  ceased  to 
be  of  any  utility  or  etCect  in  the  case,  now 
that  tt  was  no  longer  before  him,  and  was 
again  to  be  tried  npon  its  original  facts  in 
the  same  manner  as  if  there  had  been  no 
former  triaL"  It  is  also  true  that  in  disbar- 
ment proceedings,  on  appeal  to  this  conrt, 
the  case  is  tried  de  novo.  Balph  Davis  v. 
SUte,  92  Tenn.  634,  23  S.  W.  6».  So  far  the 
nnalogy  between  the  two  cases  holds.  But  it 
fails  in  one  essential  point  After  an  appeal 
to  the  circuit  conrt  from  a  Judgment  render- 
ed by  a  Jnstice  of  the  peace,  the  witnesses 
are  introduced  in  the  circuit  court  Just  as 
if  there  never  had  been  any  trial  before  the 
Jostles.  The  case  comes  before  the  circuit 
court  simply  upon  the  warrant,  and  the  re- 
turn of  the  ofDcer  showing  service.  In  the 
case  now  under  ezeonination,  however,  the 
evidence  was  taken  in  open  court,  and  ob- 
jections were  offered  to  testimony,  and  rul- 
ings thereon  made  by  the  disqualified  Judge 
— all  preserved  by  a  bill  of  exceptions.  In 
other  words,  he  presided  at  the  trial,  which 
we  are  to  review  for  the  purpose  of  discover- 


ing whether  there  were  any  errors  commit- 
ted. While  a  trial  de  novo  in  this  court  on 
appeal  from  a  decree  of  the  chancery  court 
must  be  had  without  giving  any  weight  what- 
ever to  the  findings  of  the  trial  Judge,  yet 
there  are  various  orders  which  can  and  do 
very  materially  limit  at  times  the  scope  of 
the  relief  that  can  be  granted  by  this  court 
The  same  is  true,  of  course,  on  appeals  of 
the  same  nature  from  a  circuit  or  criminal 
court,  with  the  added  disadvantage  that  the 
disqualifled  Judge  has  to  pass  upon  the  re- 
port of  the  evidence  contained  in  the  bill  of 
exceptions,  and  authenticate  that  instru- 
ment, and  make  it  a  part  of  that  record  of 
the  cause.  On  the  contrary,  on  an  appeal 
from  a  Justice  of  the  peace's  Judgment  the 
case  is  absolutely  open,  on  new  evidence. 
Just  as  .if  there  had  never  been  a  trial  be- 
fore him.  We  are  of  the  opinion,  therefore, 
that  Wroe  v.  Greer  must  stand  upon  its 
own  facts,  and  that  it  is  not  an  authority 
for  such  a  case  as  we  have  before  us. 

It  results  that  we  affirm  the  judgment  of 
the  Court  of  CiTil  Appeals  in  remanding  the 
case  for  new  trial  before  a  competent  Judge. 
We  do  not,  however,  agree  with  that  court 
in  all  the  reasons  which  it  gave  for-  its 
decision,  or  further  than  that,  on  disquali- 
fication of  the  Judge  appearing,  the  case 
should  be  reversed  and  remanded.  We  do 
not  express  any  opinion  whatever  on  the 
facts  of  the  case,  deeming  It  Improper  to  do 
so,  inasmuch  as  the  facts  must  come  before 
a  trial  judge,  and  be  heard  and  first  passed 
on  by  him. 
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NELSON  et  aL  ▼.  JONES  et  aL 
(Sapreme  Conrt  of  Missonrl.     Dec.  14,  1912.) 

1.  JuDOJCSNT   (I   048*)— P1XA.DIN0— Res  Ju- 
dicata. 

In  the  absence  of  a  plea,  the  qnestion  of 
rea  judicata  need  not  be  conaldered. 

[Ed.  Note. — For  other  cases,  see  Jadgment, 
Cent  Dig.  H  1787-1794;  Dec.  Dig.  i  948.*] 

2.  EVIDENOE  (i  67*)— PBESUlCFTIOnS— COHTIN- 

UANCE  or  Status. 

A  status  once  established  is  presumed  to 
continae  antil  the  contrary  is  shown  by  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see   Evidence, 
Cent  Dig.  {{  87,  88,  lOS;  Dec.  Dig.  {  67.*] 

8.  Mabbiaob  (I  40*)— PKEBUiiPTion  OF  Con- 
tinuance—MABBiAOK. 

A  marriage  once  shown  to  exist  is,  as  a 

mle,  presumed  to  continue  until  the  contrary 

la  shown. 
[Bid.  Note.— For  other  cases,  see-  Marriage, 

Gent  Dig.  |i  58-69,  79;   Dec  Dig.  {  40.*] 

4.  Etidbncb  (I  60*)— Presokptxons. 

AU  things  are  presumed  in  favor  of  life, 
liberty,  and  mnocence. 

[Ed.  Note.— For  other  cases,  see   Evidence, 
Gent  Dig.  i  81;   Dec.  Dig.  |  60.*] 

5.  Bastasdb  (I  8*)— Pbesuuption. 

Since  a  wrong  is  never  presumed  in  ab- 
sence of  proof  to  the  contrary,  it  is  presumed 
that  a  cbUd  is  legitimate. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  H  4,  6;  Dec.  Dig.  |  8.*] 

6.  BaSTASDS   (I  8*)— COHIXIOIIKG   Pbebukp- 

TIONS. 

The  presumption  that  a  marriage  once  es- 
tablished continues  must  give  way  to  the  pre- 
sumption in  favor  of  the  legitimacy  of  children 
born  to  one  of  the  parties  while  thereafter  liv- 
ing with  another  person  in  such  manner  as  to 
constitute  a  common-law  marriage. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  M  4,  6;  Dec  Dig.  (  8.*] 

7.  BlABBiAOB   (I  60*)— Gouhon-Law  Mab- 
biaob—Etidencb. 

Evidence  in  an  action  to  try  title  Md  to 
show  a  common-law  marriage  between  the  per- 
sons named. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  U  79-«9;   Dec.  Dig.  <  50.*] 

8.  Marsiaob  (f  50*)— Gowon-Law  Mabbiaob 
— Pboot. 

Strong  proof  is  necessary  to  establish  a 
common-law  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  79-89;  Dec.  Dig.  f  50.*] 

9.  Evidence  (1 169*)— Best  Evidence. 

While  the  law  requires  the  best  proof  the 
case  is  susceptible  of,  it  does  not  require  im- 
possibilities such  as  the  production  of  records 
of  the  courts  of  another  state,  and,  where  the 
nonexistence  of  a  divorce  decree  in  another 
state  was  in  issue,  the  best  evidence  of  its  non- 
existence would  be  the  evidence  of  the  custo- 
dian of  the  divorce  records  of  the  courts  of 
such  state  or  other  person  familiar  with  such 
records,  and  evidence  by  a  Judge  of  the  county 
court,  justice  of  the  peace,  and  notary  public 
of  a  county  in  Missouri  that  he  searched  the 
records  of  a  certain  county  in  another  state 
and  found  no  divorce  decree  was  not  the  best 
evidence  of  the  fact  that  no  divorce  had  been 
granted  in  that  county. 

[Ed.  Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  {{  471,  474;   Dec.  Dift.  {  159.*] 


10.  Evidence  (| 686*)— WnoHT— Neoativx 
Testimont. 

Evidence  in  an  action  to  establish  title  ItM 
not  to  show  that  a  divorce  was  not  granted  to 
certain  persons  in  a  certain  county  In  Arkan- 
sas. 

[Ed.  Note.— For  other  cases,  see  Evideneo. 
Cent  Dig.  U  2482-2435;   Dec.  Dig.  {  586.*] 

11.  Babtabds  «  6*)— Pbbsuicftion  of  Leoit- 

IXAOT. 

At  common  law  a  child  was  considered  le- 
gitimate if  the  husband  was  shown  to  have  been 
within  the  four  seas  within  a  certain  period, 
and  was  capable  of  issue,  and  at  the  present 
time  a  child  will  not  be  adjudged  Illegitimate 
unless  it  cannot  be  prevented. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  II  9,  10;   Dee.  Dig.  |  6.*] 

12.  Bastards  (|  1*)— Pbeboiiption  of  Leoit- 
iMAcy— "Decreed"— "Deemed." 

The  father  of  the  child  in  (question  by  his 
alleged  second  marriage  bad  previously  married, 
and  he  and  his  wife  parted  and  lived  apart  It 
was  not  shown  that  either  of  them  procured  a 
divorce,  but  he  afterwards  ran  away  with  an- 
other woman,  and  they  subsequently  came  ba<A 
to  the  neighborhood  where  his  former  wife  re- 
sided  and  to  her  knowledge  lived  together  open- 
ly and  notoriously  as  man  and  wife  and  dis- 
charged all  of  the  duties  of  that  relation  toward 
each  other  until  he  died.  Bev.  St  1909,  I  842, 
provides  that  the  issue  of  all  marriages  "de- 
creed null  in  law  or  dissolved  by  divorce  shall 
be  legitimate."  Held,  that  the  word  "decreed" 
was  substantially  equivalent  to  the  word  "deem- 
ed," which  was  used  in  the  statute  as  it  for- 
merly stood,  and,  under  the  statute  as  con- 
strued, the  children  begotten  by  the  hnsbcmd  of 
his  alleged  second  wife  were  legitimate. 

[Ed.  Note.— Ii'or  other  cases,  see  Bastards, 
Gent  Dig.  |{  1-3;   Dec.  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1905-1908.  1924-1926.] 

Graves  and  Woodson,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Pemiscot  County;   Henry  C.  Riley,  Judge. 

Action  by  Addle  Nelson  and  another 
against  Talitha  Jones  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded  for  decree  as  di- 
rected. 

Ward  ft  Collins,  of  Caruthersvllle,  for  ap- 
pellants. Arthur  L.  Oliver,  of  Caruthers- 
vllle, for  respondents. 

LAMM,  J.  In  November,  1906,  plaintiffs 
sued  to  try  and  to  determine  titie  to  77.16 
acres  of  land  tn  Pemiscot  county,  described 
by  metes  and  bounds  in  the  petition,  and 
lying  on  the  state  line.  From  a  judgment 
for  plaintiffs,  defendants  appeal. 

John  Jones  was  the  common  source  of 
tltie.  His  first  wife  was  Emma  Periy.  By 
her  he  had  a  daughter.  Addle,  now  Inter- 
married with  Nelson,  bet  coplalntlff.  Some 
two  years  after  the  birth  of  Addle,  John 
and  Emma  separated,  and  Emma  (while 
John  was  yet  alive)  married  Xiuther  Brown, 
a  minister  of  the  gospel.  Afterward  she 
died.  John  (it  is  claimed  by  defendants  and 
denied  by  plaintiffs)  married  Lizzie  C.  Har- 
rington during  the  life  of  his  first  spouse. 
Afterwards   John    was    killed.      Defendants 
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TaUtha,  Josle,  and  George  Jones  are  his 
Infant  children  by  her.  After  John's  death, 
Liade  C.  intermarried  with  her  codefend- 
ant,  William  Chlsm.  All  parties  live  In 
Arkansas. 

The  main  Issues  threshed  ont  below  were 
dlTorce,  marriage,  and  bastardy.  The  plead- 
ings, proofs,  and  admissions  are  snch  that 
(unless  Addle  Is  estopped  to  claim  an  ex- 
clusive title)  she  Inherits  the  land  U  she  be 
the  only  legitimate  child  and  sole  heir  of 
John  Jones.  Contra,  If  the  Infant  defend- 
ants are  his  Intimate  children,  then  Addle 
inherits  only  an  undlylded  one-fourth  and 
they  the  remaining  three-fourths.  So,  if 
lilzzie  C.  was  lawfully  married  to  John 
Jones,  she  is  endowed.  If,  however,  she  was 
not,  then  she  is  not.  There  was  another 
issue,  viz.:  It  Is  alleged  in  the  answer  that 
Addle  and  the  defendants  (as  Joint  plain- 
tiffs) brought  a  suit  against  one  Briggance 
(the  source  or  character  of  Briggance's  title 
does  not  api>ear)  to  determine  title  in  1906 
to  the  same  land  In  the  Pemiscot  circuit 
court;  that  such  proceeding  ripened  into 
a  decree  vesting  the  title  out  of  Briggance 
and  Intp  them;  and  that  defendants,  at 
the  Instance  and  by  the  procurement  and 
acquiescence  of  plalntlCF  Addle,  were  put 
to  snch  efforts,  trouble,  outlays,  and  ex- 
pense in  and  about  that  proceeding  as  raised 
an  estoppel,  wherefrom  they  plead  estoppel 
in  aid  of  their  title.  By  replication  Addle 
admits  such  Briggance  suit,  but  pleads  her 
minority  by  way  of  avoiding  the  force  of  the 
estoppel. 

The  cause  was  tried  to  the  court,  and, 
though  instructions  were  asked  for  defend- 
ants, yet  the  nature  of  the  relief  sought, 
together  with  the  issue  of  estoppel  raised 
by  the  answer  and  the  form  of  the  Judg- 
ment, put  the  case,  we  think,  in  equity.  We 
have  been  inclined  to  view  suits  to  deter- 
mine and  decree  title  as  of  equitable  cogni- 
zance except  where  the  issues  are  so  framed 
by  the  pleadings-  as  to  make  the  proceed- 
ing a  lawsuit  There  is  nothing  In  the  plead- 
ings in  this  case  showing  either  party  en- 
titled to  a  Jury.  In  this  view  of  it,  we  shall 
review  the  facts  and  determine  the  case  on 
our  own  estimate  of  them,  giving  to  the 
conrt  below  the  proper  advantage  of  posi- 
tion in  weighing  oral  testimony.  The  facts 
are  these:  Mississippi  county,  Ark.,  is  Just 
across  the  line  from  Pemiscot  county,  Mo. 
About  1886  there  lived  on  the  North  Chlcka- 
sawba  In  said  Mississippi  connty  John  Jones 
and  Emma  Perry.  About  1888  or  1887  they 
were  married  by  a  Justice  of  the  peace. 
Their  families  lived  not  a  great  ways  apart, 
and  both  the  Perrys  and  the  Joneses  were 
farmers.  After  his  marriage  John  cropped 
in  the  neighborhood  for  four  or  five  years. 
As  said,  some  two  years  after  Addle  was 
bom  John  and  Emma  separated.  There 
lived  not  far  away  one  Harrington.  Har- 
rington had  a  daughter,  Lizzie  O.  E^Doma 
Jonea  and  Lizzie  Harrington  were  "girls  to- 
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gether,"  and,  thouj^  Harrington  moved 
about  a  good  deal,  yet  the  young  women 
knew  each  other  pretty  well.  Whether  it 
was  John  or  Ehima  at  fault  In  the  separa- 
tion does  not  appear.  The  best  we  can 
make  out  Is  that  their  ways  parted  about 
1881.  They  never  lived  together  as  husband 
and  wife  thereafter,  or  in  any  wise  recog- 
nized any  conjugal  duty  to  each  other.  She 
returned  to  her  father's  house  with  her 
baby,  and  John  raised  a  crop  and  stayed  in 
the  neighborhood  with  his  acquaintances  for 
a  time  variously  estimated  at  from  four  to 
eight  months,  when,  to  use  the  phrase  of 
the  witnesses,  he  "ran  away"  with  Lizzie 
Harrington. 

Miss  Harrington's  sister  "ran  away"  at 
the  same  time  with  one  Reece.  They  one 
and  aU  floated  in  a  dugoat  or  canoe  from 
North  Chlckasawba  to  a  place  or  creek 
called  "Marked  Tree,"  there  took  a  train 
to  West  Memphis,  there  crossed  the  Missis- 
sippi river,  and  went  on  to  Bolivar  county 
in  the  state  of  MlsslsslppL  On  the  way  to 
Bolivar  connty,  they  stopped  at  a  way  sta- 
tion, according  to  Lizzie's  account,  and  both 
these  runaway  couples  there  hastily  married; 
a  man  ofDciating  who  "looked  like"  a  min- 
ister, and  there  is  faint  evidence  of  a  "li- 
cense." Beece  did  not  testify,  and  his  where- 
abouts are  unknown.  Lizzie's  sister  did  not 
testify.  She  seems  to  have  afterwards  mar- 
ried a  man  named  Scallion,  but,  whether  she 
is  living  or  dead,  Lizzie  said  she  did  not 
know.  After  several  months  Jones  and  she 
come  back  to  Yarbro,  Mississippi  connty. 
Ark.,  hard  by  North  Chlckasawba,  and  there, 
all  the  testimony  shows,  they  lived  together 
and  held  each  other  out  as  man  and  wife 
in  the  face  of  all  men  and  to  the  knowledge 
of  their  old  acquaintances  and  kinsfolk.  She 
was  thenceforward  known  as  Mrs.  Jones.  Not 
far  away  at  the  time  lived  Emma,  the  first 
wife,  and  the  testimony  tends  to  show  she 
knew  they  were  consorting  publicly  together 
as  man  and  wife  and  holding  themselves 
ont  as  such.  After  one  or  two  years  they 
moved  a  little  ways  north  Just  over  the  state 
line  into  Missouri,  about  10  miles  from  Yar- 
bro and  North  Chlckasawba,  and  settled  on 
the  farm  in  question  which  Jones  then 
bought  While  at  Yarbro  he  got  his  child, 
Addle,  and  kept  her  in  his  family.  While 
not  quite  clear,  yet  we  gather,  when  Jones 
made  that  move,  he  took  Addle  with  him 
and  kept  her  there  at  his  new  home  with 
his  putative  new  wife  until  he  was  killed 
on  June  2,  1896.  At  their  new  home  in 
Pemiscot  county,  as  in  their  old  in  Missis- 
sippi connty.  Ark.,  John  Jones  and  Lizzie 
lived  continuously,  openly,  and  habitually  as 
man  and  wife,  ttie  neighborhood  recognized 
and  treated  them  as  snch,  and  this  recog- 
nized and  reputed  relation  continued  down, 
as  said,  to  the  day  of  his  death.  There  is 
no  counterralllng  testimony  on  this  phase 
of  the  case.  In  the  meantime  there  was 
bom  to  the  twahi  three  children,  the  Infant 
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defendants,  and  these  three  with  Addle,  an- 
pervlsed  and  mothered  by  lizzie  O.,  made 
up  his  household.  During  all  this  time,  as 
said,  his  first  wife  lived  a  few  miles  away 
in  Arkansas.  WhUe  the  testimony  on  behalf 
of  plaintiff  leaves  the  matter  in  doubt,  yet 
it  sufficiently  appears  from  other  testimony 
that  the  first  wife  intermarried  with  Luther 
Brown,  a  preacher,  during  the  lifetime  of 
John  Jones,  as  said,  and  bad  a  child  by 
him.  Straightway  on  the  death  of  John 
Jones  the  first  wife  claimed  Addle  and  took 
her  away.  There  was  no  record  of  a  divorce 
by  either  John  or  Emma  from  the  other  in- 
troduced in  evidence.  The  records  of  Mis- 
sissippi county,  Ark.,  were  searched  for  such 
record  by  Mr.  Ballard,  one  of  plaintiffs'  at 
tomeys,  but  be  found  no  such  record.  Lizzie 
testified  that  before  she  ran  away  with 
Jones,  when  he  asked  her  to  marry  him,  he 
told  her  he  had  a  divorce;  that  she  believed 
him  without  making  further  inquiry,  and 
married  him  in  good  faith  as  a  single  man. 
She  lived  some  distance  from  Osceola,  the 
county  seat  (30  miles,  with  no  railroad),  and 
bad  never  been  there.  We  take  it  the  road 
there  at  that  time  lay  through  swamps  and 
was  not  an  inviting  line  of  travel.  She  ex- 
plained her  elopement  by  saying  that  her 
fHther  objected  to  Jones  as  a  suitor  for  her 
hand  because  he  (Jones)  was  a  "widower" 
and  "kind  of  rou^."  On  behalf  of  plain- 
tiff, the  brother  of  the  first  wife  was  allowed 
to  testify,  over  the  objections  of  defendants' 
counsel,  that  Emma  Jones  was  never  di- 
vorced from  John,  and  that  John  Jones  was 
never  divorced  from  Emma.  He  testified 
further  that,  if  they  had  been  divorced,  he 
would  have  known  of  it  "by  the  report" 
He  was  allowed  to  testify  that  the  com- 
munity of  North  Chickasawba,  his  home  re- 
gion, would  have  known  of  such  divorce  by 
"neighborhood  rumor,"  if  there  had  been  one; 
also  that  ouce  when  he  called  at  the  house 
of  John  Jones  in  1895  John  and  lizzie  "got 
in  a  racket"  and  he  heard  John  say  to  her 
they  were  not  married.  This  she  denied. 
Elsewhere  in  bis  testimony  he  said  Jones 
told  him  so  three  or  four  times.  One  Hicks 
was  also  allowed  to  testify,  over  objection, 
that  Reece  told  him  on  the  return  from  Bol- 
ivar county  that  "they  were  not  married." 

At  the  time  of  the  trial,  the  land  was  not 
occupied.  Most  of  it  was  not  cleared.  The 
little  bit  that  had  been  under  the  plow  had 
again  run  wild,  and  we  infer  the  total  value 
was  small.  Questions  hinging  on  challenges 
to  some  of  plalntlffis'  testimony  and  adverse 
rulings  below  are  in  the  case,  and,  if  it  Is 
necessary  to  determine  those  questions,  the 
facts  will  appear  further  along,  as  well  as 
any  other  facts  vital  to  the  Justice  of  the 
case. 

Aa  to  the  issue  of  estoppel,  it  is  out  of  the 
case  on  appeal.  When  Mrs.  Nelson  was  on 
the  stand,  she  testified  she  became  of  age 
October  18,  1906.  This  was  after  all  four 
children  brought  a  suit  through  their  Joint 


guardian  and  curator  against  Brigganoe  to 
reinvast  themselves  with  title  The  Brigg- 
ance  suit  was  determined  on  the  8th  of  Au- 
gust, 1906.  The  record  shows  that  on  that 
day  it  was  adjudged  in  that  suit  that  "the 
plaintiffs  [the  four  children]  are  the  ownors 
of  the  property,  and  the  defendants  have  no 
Interest  in  the  property."  When  Mr.  Ballard, 
one  of  plaintiffs'  counsel  in  this  suit,  and 
plaintiffs'  counsel  In  the  Briggance  suit,  was 
on  the  stand,  a  question  was  asked  him,  on 
cross-examination.  Intended  to  elldt  facts 
creating  an  estoppel.  On  objection,  evidence 
of  that  character  was  ruled  out  That  rul- 
ing was  put  upon  the  foot  that  Addle  Nelson 
was  a  minor  at  the  time.  We  do  not  read 
the  briefs  of  ai^>ellants'  counsel  as  predicat- 
ing error  of  that  ruling,  or  that  they  claim 
title  through  the  Judgment  in  the  Briggance 
suit  Indeed,  counsel  treat  the  whole  matter 
as  of  little  or  no  appellate  value. 

[1]  There  Is  no  plea  of  res  adjndicata  In 
the  case,  and  we  need  not  look  into  that 
matter  or  estoppel.  Accordingly  those  ques- 
tions are  put  to  one  side. 

A  foreword  to  the  opinion  may  not  be 
amiss,  viz.:  In  the  presence  of  blamdess 
and  innocent  children,  and  In  the  presence 
of  a  situation  made  sordid  and  squalid  by 
ignorance  and  poverty,  all  of  which  appear 
In  the  lines  and  between  the  lines  of  this 
record,  the  facts  (read  through  Judicial  blush- 
es) bespeak  Judicial  charity  and  mercy  to  the 
very  verge  of  the  law  to  work  oat  a  Just  re- 
BOlt  In  our  opinion  the  Judgment  is  wrong 
and  should  be  reversed.    This  because: 

[2]  (a)  Of  divorce,  marriage,  and  bastardy. 
There  Is  a  presumption  that  when  a  status 
Is  once  established,  it  is  generally  presumed 
to  continue  until  the  contrary  is  made  mani- 
fest by  the  proof.  That  sensible  presumption 
(subject  to  exceptions)  is  of  everyday  use 
In  the  affairs  of  man,  and  such  presumption 
is  a  legal  one  constantly  applied  by  courts. 

[S]  Under  it  a  status  of  marriage  once 
shown  might  be  presumed  to  continue  until 
be  who  asserts  the  contrary  establishes  Its 
discontinuance  by  divorce.  But  in  all  en- 
lightened systems  of  Jurisprudence  it  has 
been  found  necessary  to  make  exceptions  to 
general  rules,  which  by  reason  of  their  uni- 
versality are  sometimes  found  deficient  ta 
attain  the  full  ends  of  Justice  In  a  given 
case.  Such  exceptions,  when  well  established 
as  grounded  on  principle,  are  as  potent  as 
the  general  rule  Itself. 

[4]  There  is  a  primary  maxim  of  the  law 
that  in  favor  of  life,  liberty,  and  Innocence, 
all  things  are  to  be  presumed.  (In  favorem 
vltffl,  etc.) 

[6]  There  is  another:  A  wrong  Is  not  to  be 
presumed.  There  are  presumptions  springing 
from  the  loins  of  those  noble  maxims  which 
are  the  crowning  glory  of  our  law,  viz.,  that 
the  law  presumes  innocence,  not  guilt;  mo- 
rality, not  Immorality;  marriage,  not  con- 
cubinage;  legitimacy,  not  bastardy. 
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[I]  Accordingly,  when  the  presumption  that 
«  marriage  once  established  continues  to  ex- 
ist is  confronted,  nnder  proper  proof,  by  pre- 
sumptions In  favor  of  Innocence  rather  than 
crime,  in  favor  of  morality  instead  of  vice, 
the  former  presumption  gives  way  and  the 
latter  obtain.  So  that  the  settied  law  in  this 
jurisdiction  Is  that  if  A.  and  B.  are  married, 
and  afterward  A.  and  O.,  by  virtue  of  a 
common-law  or  ceremonial  marriage,  consort 
together  as  husband  and  wife  during  B.'s 
life,  under  the  circumstances  disclosed  in 
this  record,  the  burden  of  proof  that  A.  and 
B.  were  not  divorced  (and  that  conseqnentiy 
the  relations  between  A.  and  O.  are  mere- 
tricious and  criminal)  is  upon  the  party  as- 
serting the  fact,  though  it  is  a  negative  fact 
and  hard  to  prove  On  plalntltFs,  then,  was 
the  burden  to  prove  the  negative  fact  that 
there  was  no  divorce  between  John  Jones 
and  Emma  Jones.  We  have  been  so  lately 
and  fully  over  this  matter,  speaking  through 
our  Brother  Graves,  in  the  Johnson  Case, 
infra,  that  it  would  be  unseemly  and  smack- 
ing of  vanity  in  the  writer  to  attempt  to 
farther  expound  the  law.  Johnson  v.  Rail- 
ways, 203  Mo.  loc.  dt  401,  101  S.  W.  641, 
et  seq.  and  cases  cited.  That  case  was  fol- 
lowed in  the  later  case  of  Maler  v.  Brock, 
222  Mo.  74,  120  S.  W.  1167,  133  Am.  St  Rep. 
513,  17  Ann.  Cas.  673.  Vide,  Plattner  v. 
Plattner,  116  Mo.  App.  loc.  dt  412,  01  S.  W. 
457;  Bishop  v.  Brittain  Inv.  Co.,  229  Mo. 
loc.  dt  729,  129  Sw  W.  668,  Ann.  Cas.  1912A, 
S68,  et  seq. 

[7]  That  there  was  at  least  a  common-law 
marriage  between  Harrington  and  Jones  Is 
sufficlentiy  established.  For  several  years 
they  op&oly  held  themselves  forth  to  the 
world  in  the  neighborhood!  of  their  old 
acquaintances  and  kinsfolk  by  the  manner  of 
their  daily  life,  by  conduct  demeanor,  and 
habit,  as  man  and  wife.  They  assumed  that 
mutual  relation  apparenUy  in  good  faith. 
The  community  accepted  it  Children  were 
bom  to  them.  They  established  a  home  to 
which  Jones  took  his  child  by  his  first  wife 
and  reared  her.  They  seem  to  have  been 
treated  as  husband  and  wife  by  the  relatives 
of  both  women.  It  is  unthinkable  that  in  a 
Christian  community,  however  primitive,  the 
first  wife  and  her  relatives  would  have  per- 
mitted Addle  to  remain  in  the  Jones'  house- 
bold  if  they  thought  him  hatching  a  brood 
of  bastards  in  a  wanton  nest  Did  they 
knowingly  subject  her  to  the  domination  and 
teaching  of  an  Immoral  woman?  On  what 
decent  theory  did  the  first  Mrs.  Jones  re- 
marry except  on  the  assumption  she  was  di- 
vorced? The  main  witness  for  plalntUf,  the 
brother  of  the  first  Mrs.  Jones,  puts  himself 
in  the  attitude  of  eating  salt  at  Jones'  table 
in  a  house  desecrated  and  dishonored  by 
flaunted  lust,  if  his  theory  as  a  witness  be  ac^ 
cepted. 

[I]  This  court  has  put  itself  on  record  as 
ia  favor  of  stringent  proof  of  common-law 


marriages.  Bishop  v.  Brittain  Inv.  Co.,  sa- 
pra.  We  think  the  proof  in  this  case  meets 
the  rigid  and  wholesome  requirement  of  that 
case.  It  comes  within  the  facts  and  doctrine 
of  a  line  of  Missouri  cases  dted  In  appellants, 
brief  (q.  v.).  Deeming  a  common-law  mar- 
riage established,  plaintiffs  did  not  success- 
fully carry  the  burden  of  showing  no  dlvorot^. 
Two  or  three  witnesses  who  knew  the  par- 
ties sitoke  of  never  hearing  any  one  speak  of 
a  divorce.  They  were  allowed  to  tell  there 
was  no  neighborhood  rumor  of  one.  But  that 
character  of  proof,  if  of  any  value  at  all, 
is  not  tt>e  cogent  proof  required  by  them  to 
overcome  the  strong  inresnmptton  of  inno- 
cence. 

Mr.  Ballard,  as  said,  one  of  plaintifls'  at- 
torneys, described  himself  on  the  witness 
stand  as  judge  of  the  county  court  justice 
of  the  peace,  and  notary  public  in  Pemiscot 
county.  Assuming  he  has  the  astuteness  and 
learning  appurtenant  and  appertaining  to  that 
aggregation  of  offices,  yet  we  cannot  assume 
that  his  investigation  of  the  court  records 
of  the  courts  of  another  state  furnishes  the 
best  evidence  of  their  contents.  He  went  to 
Osceola,  in  Mississippi  county.  Ark.,  a  few 
days  before  the  trial,  searched  the  records 
there,  and  was  allowed  to  testify  tliat  he 
found  no  decree  of  divorce  between  John 
Jones  and  Emma  Jones. 

[9]  The  law  requires  the  best  proof  the 
case  is  susceptible  of.  It  does  not  require 
impossibilities,  and  therefore  did  not  require 
the  production  in  our  courts  of  the  records 
of  the  courts  of  a  sister  state.  Wbere  there 
is  a  mass  of  records  to  examine,  the  law  does 
not  require  the  production  of  certified  copies 
of  all  of  them  to  prove  the  negative  fact  that 
a  certain  decree  cannot  be  found.  Such 
proof  may  rest  in  parol  ex  necessitate  rei. 
But  there  should  and  could  have  been  fur- 
nished the  testimony  of  the  custodian  of  those 
records,  or  of  other  persons  who  qualified  as 
familiar  with  them  and  all  of  them,  in  or- 
der that  the  negative  fact  might  be  clearly 
shown.  Mr.  Ballard  testified  he  examined 
certain  books  and  indexes.  How  did  the 
trial  court  know  they  were  all  of  the  minute 
books,  record  books,  and  Indexes?  AH  the 
trial  court  knew  in  that  behalf  he  knew  from 
what  Ballard  testified.  How  could  a  stran- 
ger to  these  records  like  Ballard  know?  As  figs 
do  not  grow  on  thorns,  neither  does  certainty 
grow  on  uncertainty.  In  Chilton  v.  Metcalf, 
234  Mo.  27,  136  S.  W.  701,  where  evidence 
of  the  same  character  was  elldted  from  the 
•lerk  of  the  court  himself,  comment  is  made 
upon  the  fact  that  the  clerk's  evidence  did 
not  satisfactorily  account  for  all  the  rec- 
ords. 

[1(]  While  creating  suspidon  and  doubt 
yet  we  hold  the  testimony  too  loose  and  in- 
sufficient to  dearly  prove  there  was  no  di- 
vorce at  Osceola.  Moreover,  why  should  we 
assume  the  doubtful  fact  that  Emma  Jones 
may  not  have  acquired  a  residence  elsewhere 
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than  In  MlsslaslppI  county,  wbere  she  herself 
could  have  procured  a  divorce? 

[11]  It  la  common  learning  that  under  the 
old  common  law,  In  aid  of  legitimacy  of  chil- 
dren, if  the  husband  be  shown  to  have  been 
"within  the  four  seas"  within  a  stated  pe- 
riod, and  was  capable  of  begetting  issue,  the 
wife's  child  was  allowed  to  be  legitimate. 
That  liberal  rule  bespeaks  an  ancient  and 
rooted  judicial  tenderness  toward  children. 
Neither  in  old  nor  in  modem  times  lias  it 
ever  been  allowed  Just  to  hold  a  child  a 
bastard  unless  there  is  no  Judlciai  escape 
from  that  dire  conclusion.  The  premises  con- 
sidered, the  Scotch  form  of  verdict,  "not 
proved,"  must  be  our  judicial  finding  on  the 
negative  issue  of  no  divorce  and  on  the  Issue 
of  bastardy. 

[1 2]  (b)  There  is  another  view  of  the  case 
equally  conclusive,  vis.:  In  our  statute  of 
descents  and  distribution  is  the  following: 
"The  issue  of  all  marriages  decreed  null  in 
law,  or  dissolved  by  divorce,  shall  be  legit- 
imate." B.  S.  1909,  I  342.  That  statute  once 
read:  "  •  *  •  And  the  issue  of  all  mar- 
riages deemed  null  in  law  or  dissolved  by  di- 
vorce shall  nevertheless  be  legitimate."  R. 
S.  1825,  p.  328,  {  8.  For  the  first  time  In 
Gen.  St  1865,  p.  519,  {  11,  the  statute  uses 
the  word  "decreed"  instead  of  the  former 
word  "deemed";  and,  as  there  changed,  it 
has  been  handed  down  as  live  written  law 
to  this  very  day.  When  that  change  in  the 
statute  was  first  brought  to  the  attention  of 
the  courts,  the  notion  was  indulged  that  prob- 
ably the  change  was  a  clerical  error.  Pratt 
T.  Pratt,  S  Mo.  App.  loc.  dt  644.  However, 
In  Ore^  t.  Green,  126  Mo.  17,  28  S.  W.  752, 
1008,  it  was  held  that,  if  the  change  had  only 
appeared  in  one  revision,  it  could  justly  be 
held  an  inadvertence.  But  since  it  appeared 
continuously  in  subsequent  revisions,  this 
court  would  assume  it  was  Intentionally  used. 
On  that  assumption  we  held  the  word  "de- 
creed," in  a  technical  sense,  is  almost  mean- 
ingless in  practical  effect;  further  that  the 
tiegislature  did  not  intend  its  meaning  should 
be  materially  different  from  the  word  "deem- 
ed" in  the  original  act  126  Mo.  at  page  24, 
28  S.  W.  752,  lOOa  Adopting  that  view  of 
it  on  the  reasoning  of  the  Green  Case,  then 
we  fall  back  upon  the  exposition  of  the  act 
as  it  originally  read.  There  is  a  wealth  of 
such  exposition  in  our  reports.  The  student 
in  jurisprudence,  curious  to  follow  the  stream 
of  law  interpretation  up  to  Its  original  source, 
is  referred,  for  the  philosophy  and  applica- 
tion of  that  statute,  to  Lincecnmv.Iiincecum, 
3  Mo.  441;  Johnson  v.  Johnson,  30  Mo.  72,  77 
Am.  Dec.  608;  Buchanan  v.  Harvey,  35  Mo. 
276;  Dyer  v.  Brannock,  66  Mo.  loc.  dt  418, 
27  Am.  Bep.  358,  et  seq.;  Boyer  v.  Dlvely,  58 
Mo.  510;  Green  t.  Green,  supra;  Gates  v. 
Seibert,  157  Mo.  loc.  dt  272,  67  S.  W.  1065, 
80  Am.  St  Bep.  625,  et  seq. 

In  the  Llncecum  Case  a  man  had  a  second 
wife  In  Missouri  and  a  first  wife  In  South 


Carolina.  The  children  of  the  second  mar- 
riage were  allowed  to  share  in  the  estate 
with  those  of  the  first  In  the  Johnson  Case 
there  was  a  common-law  marriage  with  aa 
Indian  woman,  a  daughter  of  Keokuk,  and 
children  were  bom  thereof.  Afterwards 
Johnson  sent  Keokuk's  daughter  back  to  her 
tribe,  thereby  exercising  a  tribal  law  rl{;ht 
so  to  do.  Afterwards,  on  the  eve  of  his  mar- 
riage to  a  white  woman,  he  declared  himself 
a  bachelor.  Afterwards  he  reared  his  Indian 
children  as  his  own,  educated  them,  and  gave 
them  a  place  In  his  social  circle.  We  held 
them  legitimate.  In  the  Buchanan  Case, 
Harvey,  while  residing  with  a  band  of  the 
Blackfeet  tribe  of  Indians  on  the  upper  Mis- 
souri, where  under  Indian  custom  polygamy 
was  lawful,  married  two  squaws  and  died  in 
the  Indian  country  leaving  a  daughter  by 
each,  Susan  and  Adeline.  In  the  distribution 
under  an  administration  in  St  Louis,  Susan 
and  Adeline  were  declared  legitimate  under 
the  doctrine  of  the  Johnson  Case.  In  the 
Dyer  Case,  Wilson  contracted  a  common-law 
marriage  with  Jane  Collins,  and  from  that 
onion  sprang  a  daughter  Cynthia.  Five  years 
afterwards,  during  Jane's  lifetime,  he  mar- 
ried Sarah  Ann  Adams,  by  whom  he  had  a 
child  who  survived  its  mother  and  died. 
Afterwards  be  sent  for  Jane  Collins  and 
Cynthia,  lived  with  them  until  his  death,  and 
treated  Cynthia  as  his  daughter.  Sarah  Ann 
Adams  owned  real  estate  which  was  inherit- 
ed at  her  death  by  her  child  by  Wllsoa  We 
held  that  he  inherited  the  property  from  his 
child  by  Sarah  Ann  Adams,  and  that  the 
descendants  of  Cynthia  (the  latter  marrying 
one  Dyer)  were  the  offspring  of  a  legitimate 
child  of  Wilson  and  were  entitled  to  recover 
the  property  in  ejectment  In  the  Green 
Case,  William  Green  married  in  Ireland, 
abandoned  his  wife,  was  never  divorced,  and 
during  her  lifetime  married  in  this  country, 
reporting  himself  a  single  man.  The  children 
of  the  last  wife  were  held  legitimate. 

In  construing  that  beneficent  and  remedial 
statute,  we  ought  not  to  apply  the  discredited 
and  bitter  proverb  that  the  fathers  have 
eaten  sour  grapes  and  the  children's  teeth 
are  set  on  edge.  That  proverb  was  held  un- 
just by  noble  authority  at  a  very  early  day. 
Ezek.  18:  2-8;  Jer.  32:  2&-30.  We  are 
bound  to  construe  the  statute  so  as  to  ad- 
vance the  Interest  of  Innocent  children  for 
whose  benefit  the  statute  was  passed  and 
who,  for  no  fault  of  their  own,  up  to  that 
time  were  in  liard  lines.  The  plain  language 
of  the  statute,  as  Illuminated  by  the  con- 
struction given  it  by  this  court  makes  chil- 
dren in  the  fix  of  the  Infant  defendants  legit- 
imate. We  confess  to  an  indisposition  to 
bastardize  them  by  implication  or  construc- 
tion. Says  Napton,  J.,  in  the  Dyer  Case: 
"We  have  no  authority,  upon  grounds  of  pub- 
lic policy  or  for  the  promotion  of  private 
morals,  to  make  restrictions  or  exceptions 
which  the  Legislature  has  not  seen  proper 
to  make."    66  Mo.  at  page  418,  77  Am.  Dee. 
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688.  Attending  to  that  language,  it  must 
be  steadily  borne  In  mind,  as  said  that  tbe 
reason  ot  tbe  existence — ^the  essential  object 
—of  the  law  was  to  help  blameless  children 
and  spare  them  i)ennry  and  infamy.  We  are 
not  unmindful  of  the  precept  that  the  great- 
est incitement  to  guilt  is  the  hope  of  sinning 
with  impunity,  but  the  force  of  that  statute, 
as  Indicated  by  the  above  quotation,  Is  not 
spent  on  promoting  the  morals  of  parents. 
In  the  Green  Case,  some  stress  Is  laid  on 
the  good  faith  of  at  least  one  of  the  parties 
contracting  the  second  marriage.  It  may 
well  be  that.  In  order  to  constitute  a  mar- 
riage at  all,  there  should  be  an  element  of 
good  faith,  a  bona  fide  intention  to  marry, 
as  over  against  an  Intention  to  indulge  a  mere 
prank,  or  mere  casual  sexual  commerce, 
etc.  But,  even  on  that  view  of  the  law,  we 
think  the  good  faith  of  Miss  Harrington  suf- 
ficiently appears  in  this  case.  She  is  not  to 
be  judged  by  dainty  speculative  refinements. 
Ignorant,  immature,  and  taking  color  from 
a  lowly  and  primitive  environment,  we  must 
allow  some  value  to  those  factors  on  the 
question  of  good  faith.  Her  faith  must  be 
seen  through  her  works.  Her  actions  speak 
louder  than  any  words  In  showing  her  good 
faith  when  she  lived,  for  half  a  decade  after 
ber  elopement,  fearlessly  and  openly  among 
her  neighbors  and  acquaintances  filling  the 
office  of  a  wife  and  a  mother  with  the  man 
she  then  took  as  her  husband.  Those  of- 
ficers, courts,  and  grand  Juries  charged  with 
law  enforcement  in  the  region  seem  to  have 
acquiesced  In  the  status  she  established  for 
herself  until  Jones  died.  Neither  they  nor  ber 
neighbors  cast  any  stones  at  ber.  Is  that  not 
acme  little  evidence  they  thought  her  honest? 

The  views  expressed  make  appellants'  as- 
signments of  error  relating  to  the  admission 
of  testimony  fill  no  ofllce  worth  while. 

For  the  reasons  set  forth,  the  Judgment 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion.     Let  that  be  done. 

LAMM,  J.  Coming  into  banc  from  Divi- 
sion 1  on  a  dissent,  the  foregoing  opinion 
is  adopted  by  the  court  in  banc  as  its  opinion. 
All  the  Judges  concurring,  except  ORAVES 
and  WOODSON,  JJ.,  who  dissent 


STATE  ex  reL  FEDEHAL  LEAD  CO.  v. 

REYNOLDS  et  al..  Judges. 

(Snpieme  Court  of  Missouri.     Nov.  14,  1912.) 

1.  RxnSKMOK    (f    8*)  —  COICPULBOBT    Rbter- 
■NCE — PBOFBTETT. 

Under  Rev.  St.  1000,  |  1906,  providing 
that,  where  the  parties  do  not  consent  to  refer- 
ence, the  court  may  direct  a  reference  where 
the  trial  of  an  Issue  of  fact  shall  require  the 
•zamlnation  of  a  long  account,  a  compulsory 
reference  is  proper  in  a  suit  on  contracts  in- 


volving lengthy  accounts,  credits,  and  counter- 
claims. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Gent.  Dig.  H  18-23;   Dec.  Dig.  |  a*] 

2.  Refesence  (1 106*)— Appbai.  and  Ebbob  (§ 

1017*)— RXFOBT    or    RXFCBBS— EZCICFTION»— 

Bevibw. 

In  case  of  reference  in  equity  or  compul- 
sory reference  in  an  action  at  law,  the  trial 
court  may  not  only  sustain  exceptions  to  the 
referee's  report  and  set  aside  his  findings,  sup- 
planting them  with  findings  of  its  own,  but  such 
rulings  and  acts  are  subject  to  review  by  the 
appellate  court 

[Ed.  Note.— For  other  caaes,  see  Reference, 
Cent  Dig.  H  188-208;   Dec  Dig.  {  103;*   Ap- 
peal and  Error,  Gent  Dig.  H  8Mi6-4005;   Dec. 
Wg.  I  1017.*] 
S.  Courts  <J  231*)— Statb  Couetb— Jumsdic-, 

TION   OF  MISSOUBI  SUPBBME  COUBT. 

The  amount  in  dispute  by  which  the  juris- 
diction of  the  Supreme  Court  is  fixed  is  not 
necessarily  determined  by  the  amount  of  the 
judgment  appealed  from,  nor  by  the  amount 
claimed  in  the  t>etition  or  counterclaims,  but 
should  be  determined  by  the  amount  that  actu- 
ally remains  in  dispute  between  the  parties  on 
the  appeal,  the  court  having  the  right  to  look 
into  the  record  to  determine  the  amount  in  dis- 
pute; and  hence  an  appeal  from  a  judgment 
sustaining  objections  to  the  referee's  report 
giving  defendant  judgment  over  for  $2,500  on 
its  counterclaim,  and  disallowing  all  defendant's 
counterclaims  and  allowing  plaintiff  a  judgment 
of  over  |I6,60^  falls  witlmi  the  jurisdiction  of 
the  Supreme  Cfourt 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  tf  487,  491,  614-661;  Dec.  Dig.  { 
231.*] 

4.  PBoniBiTiON  (I  36*)— Costs. 

Where  a  writ  of  prohibition  is  issued 
against  the  judges  of  an  intermediate  appellate 
court,  it  should  go  at  the  relator's  costs,  for 
judges  should  not  be  mulcted  in  costs  for  er- 
rors of  judgment 

[Ed,  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  {  84;  Dec.  Dig.  f  35.*] 

En  Bana  Original  application  by  the 
State,  on  the  relation  of  the  Federal  Lead 
Company,  for  writ  of  prohibition  against 
George  D.  Reynolds  and  others,  as  Judges 
of  the  St  Louis  Court  of  Appeals.  Writ  is- 
sued. 

Robert  &  Robert  of  St  Louis,  for  relator. 
Seneca  N.  Taylor,  of  St  Louis,  for  respond- 
ent& 

LAMM,  J.  The  Federal  Lead  Company, 
complaining  of  tbe  St  Louis  Court  of  Ap- 
peals for  that  it  was  exercising  Jurisdiction 
of  an  appeal  from  a  Judgment  of  tbe  St 
Francois  circuit  court  in  favor  of  Abbot- 
Gamble  Company  against  said  Lead  Com- 
pany, moved  for  a  preliminary  rule  here  in 
prohibition.  Such  rule  was  issued  and  serv- 
ed, citing  respondents,  tbe  Judges  of  that 
court  to  show  cause.  By  their  return  and 
by  a  demurrer  thereto  an  Issue  at  law  is 
sprung,  to  wit  whether  on  tliat  return  and 
on  the  record  lodged  in  the  Court  of  Ap- 
peals in  tbe  original  cause  (and  presented 
here  for  our  consideration)  the  rule  should 
be  made  absolute  and  a  writ  go.  At  a  cer- 
tain time  the  Abbot-Uamble  Company  sued 
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the  Lead  Company  in  three  connts,  the  snb- 
ject-matter  of  all  of  them  relating  to  a  con- 
tract by  which  the  former  undertook  to  fnr- 
nlsh  the  labor,  machinery,  and  material 
(barring  certain  exceptions)  to  conatmct  the 
foundations  and  ground  floors  for  the  lat- 
ter's  mill  and  reduction  works  near  Flat  riv- 
er. In  the  first  count  Judgment  was  asked 
for  $11,882.29  (on  a  quantum  meruit),  by 
the  second,  for  (1,011.45  (additional  labor 
and  work),  by  the  third  $9,3(X)  (loss  of  prof- 
its). 

For  its  first  defense  in  that  cause,  Lead 
Company  relied  on  a  goieral  denlaL  For 
its  second,  by  way  of  afilrmatlTe  allegations 
of  matter  constltoting  a  counterclaim,  and 
further  by  way  of  specific  denials  and  ad- 
missions, its  answer  worked  out  the  result 
that  plaintiff  had  earned  under  the  contract 
a  surplus  over  payments  in  the  sum  of  $3,- 
766.54,  but  that  there  was  due  from  plain- 
tiff to  defendant  (by  reason  of  averments  of 
fact  made  in  the  answer)  a  much  larger  sum 
than  that  As  to  the  second  count,  the 
amount  claimed  thereon  by  plaintiff  stood 
confessed,  but  it  was  averred  that  plaintUt 
owed  defendant,  by  reason  of  certain  facts, 
a  much  larger  sum.  The  answer  then  goes 
on  to  set  up  counterclaims  arising  out  of 
the  contract  and  transaction  pleaded  as  the 
foundation  of  plaintiff's  claim;  one  counter- 
claim aggregating  $15,688.26  and  another 
$788.70.  A  reply  coming  into  this  answer 
(and  defendant  also  replying  to  the  new 
matter  set  up  in  plaintiff's  replication)  on 
motion  of  plaintiff  the  cause  was  ordered 
referred  to  Julian  Paul  Cayce,  Esq.,  as  ref- 
eree, who  qualified  and  assumed  the  bur- 
den. After  a  year  and  four  months  spent 
in  taking  a  great  volume  of  testimony,  the 
referee  reported  the  amount  due  defendant 
on  the  counterclaims  to  be  $17,20U.8S,  and 
the  amount  due  plaintiff  on  the  causes  of 
action  stated  in  its  petition  to  be  $14,553.15, 
leaving  due  defendant,  on  striking  a  bal- 
ance, the  sum  of  $2,656.68.  For  that  bal- 
ance the  referee  recommended  a  Judgment 
in  favor  of  defendant. 

(Note. — While  the  matter  was  in  fieri, 
plaintiff  became  a  bankrupt  and  Mr.  Folks, 
Its  trustee  in  bankruptcy,  was  allowed  to 
appear  as  a  party  and  carry  on  the  suit) 

At  the  proper  stage,  plaintiff  filed  excep- 
tions to  the  report  of  the  referee,  but  de- 
fendant was  content  and  filed  none.  Pres- 
ently plaintiff's  exceptions  were  sustained, 
all  defendant's  counterclaims  were  disallow- 
ed, and  Judgment  went  in  plaintiff's  favor 
on  the  first  and  second  counts  in  the  aggre- 
gate stun  of  $6,817.48.  From  that  Judgment 
defendant  alone  appealed,  having  in  apt 
form  and  due  time  preserved  alive  its  ex- 
ceptions to  the  court's  action  In  sustaining 
plaintiff's  exceptions  to  the  referee's  report 
in  disallowing  its  counterclaims,  and  in  giv- 
ing Judgment  for  plaintiff.  The  appeal  was 
allowed  to  the  St  Louis  Court  of  Appeals. 
There'  defendant  filed  a  motion  to  transfer 


the  cause  here,  grounding  Its  motion  on  the 
theory  tliat  the  amount  In  dispute  on  appeal 
exceeded  the  Jurisdiction  of  the  Court  of 
Api>eal8.  That  court  having  overruled  that 
motion,  defendant  came  here  with  its  sug- 
gestions for  prohibition,  with  the  result  stat- 
ed at  the  outset  Having  summarized 
enough  of  the  record  for  our  purposes,  we 
are  of  opinion  that  on  such  summary  an  ab- 
solute rule  should  be  entered  and  a  writ  go. 

[1]  Tills,  because: 

(a)  While  the  original  action  was  at  law, 
yet  the  reference  in  hand  was  not  by  "the 
written  consent  of  parties."  K.  S.  1900,  i 
1995.  The  long  and  intricate  accounts  In- 
volved, together  with  a  multiplicity  of  re- 
fined details  arising  on  Charges  and  counter 
charges  at  issue  for  alleged  breaches  of  the 
contract  all  set  forth  in  the  pleadings  and 
exhibits  in  60.  pages  of  solid  print  made 
the  cause  eminently  one  for  compulsory  ref- 
erence within  the  purview  of  our  statute. 
R.  S.  1909,  I  1996.  Indeed,  defendant  seems 
to  have  acquiesced  in  the  order  of  refer- 
ence, and,  we  take  it  thereby  impliedly  ad- 
mitted that  the  case  belonged  to  a  class  sub- 
ject to  compulsory  reference,  and  in  which 
defendant  had  no  constitutional  right  to  a 
Jury. 

[2]  (b)  Whatever  be  the  rule  in  cases  that 
could  only  be  sent  to  a  referee  by  agreement 
of  parties,  yet  where  a  cause  in  equity  is 
sent  to  a  referee  or  where  a  case  at  law 
(subject  to  a  compulsory  reference)  is  sent 
to  a  referee,  the  settled  rule  is  that  trial 
courts  may  not  only  sustain  exceptions  to 
the  referee's  report  and  set  aside  his  find- 
ings, but  may  go  on  and  make  findings  of 
its  own  and  render  Judgment  contrary  to 
that  recommended  by  the  referee,  and 
(which  is  closer  home)  all  of  such  rulings 
and  acts  nisi  are  subject  to  review  by  an 
appellate  court  and  to  its  revising  Judgment 
when  (as  here)  exceptions  are  properly  pre- 
served below  and  brought  up  for  disposition 
above.  Caruth-Brynes  Co.  v.  Walter,  91  Mo. 
loc.  dt  488,  3  S.  W.  865;  State  ex  rel.  v. 
Hurlstone,  92  Mo.  loc.  dt  332  et  seq.,  6  S. 
W.  38;  WentzvUle  Tobacco  Co.  v.  Walker, 
123  Mo.  loc.  dt  671,  27  S.  W.  639;  Small  v. 
Hatch,  151  Mo.  loc  clt  306,  52  S.  W.  190; 
Williams  V.  Railway  Co.,  153  Mo.  loc  dt 
495,  64  S.  W.  689;  Smith  v.  Baer,  166  Mo. 
392,  66  S.  W.  166.  Vide  State  ex  rel.  v. 
Woods,  234  Mo.  loc.  clt  26,  136  S.  W.337,and 
Star  Bottling  Co.  v.  Exposition  Co.,  240  Mo. 
loc.  dt  639  et  seq.,  144  S.  W.  776,  arguendo, 
on  the  scope  and  diaracter  of  the  issue  be- 
low on  exceptions  filed  to  a  referee's  report 

[S]  (c)  The  question  in  Judgment  being  the 
amount  in  dispute  on  appeal,  not  only  propo- 
sitions ruled  in  paragraphs  "a"  and  "b"  are 
of  help  in  marking  the  road  the  court  must 
travel  in  reaching  the  amount  in  dispute, 
but  there  is  another  proposition  of  kin  there- 
to, to  wit :  The  amount  in  dispute  by  which 
the  Jurisdiction  of  the  appellate  court  is 
fixed  (in  some  cases  maybe^  but)  In  all  cases 


Digitized  by 


Google 


tfoO 


WADDLE  T.  FRAZIEB 


87 


Is  not  necessarily  determined  by  the  amoant 
of  the  Jndgment  appealed  from,  nor  by  the 
amount  claimed  In  the  petition  or  connter- 
clalms,  bat  Is  determined  by  the  amount 
that  actually  remains  In  dispute  between  the 
parties  on  the  appeal,  and  subject  to  the  de- 
termination by  the  appellate  court  of  the 
legal  question  raised  by  the  record.  State 
ex  rel.  v.  Lewis,  96  Mo.  loc.  dt  148,  8  S.  W. 
T70;  Douglas  v.  Kansas  City,  147  Mo.  loc 
dt  432.  48  S.  W.  861;  Bridge  Co.  v.  Transit 
Co.,  205  Mo.  loc.  cit  179  et  seq.,  103  S.  W. 
546;  Vanderberg  y.  Gas  Co.,  199  Mo.  loc. 
clt  458  et  seq.,  97  S.  W.  908. 

(d)  Accordingly,  It  Is  accepted  doctrine 
tbat,  to  get  at  the  amount  in  dispute  for 
appellate  purposes  and  preserve  the  constitu- 
tional Integrity  of  this  court  on  the  matter 
of  its  Jurisdiction,  we  may  look  within  the 
mere  shell  of  the  Judgment  and  far  enough 
into  the  record  to  see  that  our  proper  Ju- 
risdiction is  not  cut  away,  or  that  juris- 
diction is  not  foisted  upon  us  by  design.  In- 
advertence, or  by  mere  colorable  amounts. 
So  we  may  eliminate  amounts  set  at  rest 
by  the  pleadings,  or  determined  below  and 
not  appealed  from  by  the  losing  party,  or 
consider  counterclaims  (where  the  case  cries 
ont  for  It  on  appeal).  Conrad  v.  De  Mont- 
coort,  138  Mo.  loc.  cit.  321,  39  S.  W.  805; 
Wilson  V.  Russler,  162  Mo.  565,  63  S.  W. 
370;  State  ex  rel.  v.  Lewis,  supra;  In  re 
Burke's  Estate,  169  Mo.  212,  69  S.  W.  277; 
and  cases  cited  supra  in  paragraph  "c." 

(e)  The  premises  all  considered,  it  seems 
plain  this  court  has  Jurisdiction  of  the  case 
of  Folks,  Trustee  of  Abbot-Oamble,  v.  Fed- 
eral Lead  Co.;  for  at  bottom  the  issue  on 
appeal  is :  Did  the  court  err  in  setting  aside 
the  findings  of  the  referee  whereby  by  bal- 
ancing claims  and  accounts  a  net  balance 
is  found  in  favor  of  defendant  on  its  coun- 
terclaims in  the  sum  of  ¥2,656.68,  and  com- 
mit further  error  by  rendering  judgment  in 
favor  of  plaintiff,  after  disallowing  all  such 
counterclaims,  in  the  sum  of  $6,817.48?  That 
the  amoant  in  dispute,  subject  to  the  judg- 
ment of  the  appellate  court  on  review,  is 
the  sum  of  those  two  items,  seems  dear. 
Take  an  a,  b,  c,  case  to  fllustrate:  If  Roe 
claim  $1  of  Doe,  and  the  court  not  only 
takes  tliat  dollar  from  him,  but  (2  more,  and 
gives  them  to  Doe,  evidently  be  is  ont  of 
pocket  and  injured  in  the  sum  of  $8,  and,  on 
Roe's  appeal,  the  amount  in  dispute  would 
be  those  $3.  In  this  case  defendant  was 
content  to  abide  the  finding  of  the  referee 
awarding  it  $2,656.68;  but  the  trial  court  not 
only  took  away  its  right  to  the  sum  so 
found,  but  mulcted  it  In  the  further  sum  of 
$6,817.48.  Defendant  appealed  to  correct 
that  situation,  and  the  amoant  In  dispute, 
as  said,  is  the  snm  of  the  two  items.  Under 
the  authorities  dted,  supra,  the  appellate 
coort  has  power,  if  the  Justice  of  the  case 
demands  it,  to  give  judgment  (or  direct  a 


Judgment)  that  shaQ  cnt  away  plaintiff's  re- 
covery in  whole  or  part,  or  re-establish  the 
finding  of  the  referee  in  whole  or  part — that 
is,  it  can  undo  what  was  done  below,  and 
do  rightly  what  was  done  wrongly. 

(f)  There  are  cases  where,  on  defendant's 
appeal,  we  have  used  general  language  to  the 
effect  that  the  amount  of  the  judgment  ap- 
pealed from  determines  appellate  Jurisdic- 
tion. Jackson  v.  Blnnlcker,  179  Mo.  139,  77 
S.  W.  740,  McGregor  v.  Pollard,  130  Mo.  332, 
32  8.  W.  640,  and  Hensler  v.  Stix,  185  Mo. 
238,  84  8.  W.  894,  are  samples  of  such  cases. 
When  applied  to  record  facts  held  In  judg- 
ment in  those  cases,  the  general  language 
in  which  the  rule  is  put  is  well  enough,  for 
that  is  the  general  rule.  But  that  general 
language  must  be  understood  as  referable  to 
the  facts  and  Issues  of  those  cases,  and  not 
as  an  unvarying  legal  pronouncement  or  for- 
mula to  be  mechanically  and  always  applied 
to  a  different  state  of  facts  and  different  is- 
sues. The  court,  having  an  eye  to  the  case 
in  hand,  was  not  called  on  to  state  all  the 
qualifications  and  limitations  of  the  rule  and 
deliver  a  charge  on  the  whole  body  of  the 
law.  The  writing  of  opinions  would  be  an 
intolerable  task  and  the  reading  of  them 
even  worse  if  tbat  were  good  doctrine.  A 
court  can  write  sound  law  withoat  writing 
all  there  is  of  it  at  one  time.  State  ex  reL 
Bixby  V.  St  Louis,  145  S.  W.  801.  The  rule 
in  prohibition  Is  therefore  made  absolute, 
and  the  St  Louis  Court  of  Appeals  la  order- 
ed to  transfer  the  cause  to  this  court. 

[4]  Let  the  writ  go — at  relator's  costs,  how- 
ever. Judges  should  not  be  mulcted  in  costs 
or  other  damages  for  errors  of  Judgment 
in  Judicial  matters.     All  concur. 


WADDLB  et  aL  ▼.  FRAZIER. 

(Sapreme  Court  of  Missouri,  Division  No.  2. 
Nov.  13,  1912.) 

1.  CJtTBTKST      (I      1*)— NATUBE      Or      BJSTATB— 

"Heibs." 

Rev.  St  1909,  |  860,  providing  that  when 
a  wife  dies  without  any  child  or  other  descend- 
ants in  being  capable  of  inheriting,  her  widow- 
er shall  be  entitled  to  one-half  of  the  property 
belonging  to  her  at  her  death,  absolutely,  sub- 
ject to  payment  of  her  debts,  does  not  make  the 
husband  the  wife's  "heir"  with  respect  to  any 
of  her  property,  but  gives  him  an  estate  in 
the  nature  of  dower;  the  word  "heirs"  mean- 
ing kindred  who  take  an  interest  in  real  estate 
by  the  law  of  descent 

[Ed.  Note.— For  other  cases,  see  Curtesy, 
Ont  Dig.  H  1,  2;    Dec  Dig.  i  l.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3241-3265;  vol.  8,  pp.  7677- 
7678.] 

2.  Partition  (J  83*)— Advebsb  Claim. 

The  rule  that  partition  cannot  be  had, 
where  one  claims  adversely  to  those  seeking 
I>artition,  without  first  determining  the  right 
of  possession  in  ejectment  does  not  apply  where 
the   adverse   claimant   voluntarily    comes   into 
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the   partition  suit  and  tela  np  an   equitable 
claim  to  the  land. 

[Bd.  Note. — For  other  caaes,  see  Partition, 
Cent.  Dig.  ff  228,  229 ;    Dec.  Dig.  |  83.*] 

3.  Eqtjitt  (I  39*)-^nBiSDiOTioK, 

As  a  rule,'*  court  of  equity,  upon  acquir- 
ing jurisdiction  for  one  purpose,  ^U  do  com- 
plete Justice  between  the  parties,  even  though 
required  to  adjudicate  matters  of  law  In  order 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  Si  10<t-n4:  Dec.  Dig.  |  SO.*] 

4.  LiFB  EBTATB8   (|  8*) — ^AsVKBSE  POB8E88IOK 
— PKBSONB   CLAIMIHe. 

Neither  a  life  tenant  not'  her  grantee  could 
claim  adversely  to  the  remainderman,  so  that 
limitations  would  not  begin  to  run  in  favor  of 
one  holding  adversely  through  the  life  tenant 
until  the  death  of  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  H  24-28;    Dec.  Dig.  I  8.*] 

6.  TbUSTB   (i   89*)— PUBOHASB-MOKET   Trttsts 
— BVIDBNCK. 

A  purchase-money  trust  can  only  be  es- 
tablished by  clear,  strong,  and  unequivocal  parol 
evidence. 

[£!d.  Note. — ^For  other  cases,  see  Trusts,  Gent 
IMg.  H  134-187;    Dec  Dig.  {  89.*] 

6.  Appbal  and  Ebbob  (J  1009*)— Findinqb— 
CoNCLUBivKNESS— Equity  Cases. 

While  the  Supreme  Court  is  not  bound  by 
the  chancellor's  findings,  it  may  properly  de- 
fer in  some  degree  thereto,  in  view  of  his  an- 
perlor  opportunities  for  weighing  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appearand 
Error,  Cent  Dig.  ||  3970-3078;  Dec  Dig.  t 
1009.*) 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty;   Jno.   P.   Butler,   Judge. 

Action  by  MoUle  Waddle  and  others  against 
WllUam  Frazler.  From  a  judgment  for 
plalntUFs,  defendant  aK>eal8.    Affirmed. 

This  is  a  salt  to  partition  40  acres  of  land. 
The  original  parties  are  the  collateral  heirs 
of  Mallnda  Frazler,  who  died  In  1907.  This 
40  acres  was  conveyed  to  said  Mallnda  by 
her  falher  in  1860— to  her  "and  to  the  heirs 
of  Im  body."  She  died  without  issue.  The 
record  shows  that  In  April,  1860,  James  Lee 
and  wife,  by  general  warranty  deed,  convey- 
ed to  William  Frazler,  the  appellant,  the  S. 
W.  %  of  the  N.  E.  %  of  section  20,  township 
62,  range  19,  In  Sullivan  county,  for  a  recit- 
ed consideration  of  $300.  In  May,  1860,  the 
said  James  Lee  and  wife,  by  general  warran- 
ty deed,  conveyed  the  adjoining  40,  namely, 
the  S.  B.  %  of  the  said  N.  E.  %,  the  same 
being  the  land  in  controversy,  to  their  daugh- 
ter, Mallnda  Frazler,  wife  of  said  William, 
"and  to  the  heirs  of  her  body,"  for  a  recited 
consideration  of  $400.  In  February,  1862, 
William  Frazler  and  wife,  by  general  war- 
ranty deed,  conveyed  the  above-described 
two  tracts,  80  acres  in  all,  to  James  M. 
Frazler,  brother  of  said  WUliam.  In  July, 
1866,  said  William  Frazler  purchased  the 
aforesaid  80  acres  from  the  estate  and  wid- 
ow of  said  James  M.  Frazler,  and  received 
proper  conveyance  thereof.  William  Frazler 
went  into  possession  of  this  80  acres  in  1866, 
and  occupied  same  as  a  home  for  himself 


and  wife  until  her  death  In  1907.  After  her 
death  WUllam  Frazler  oontlnned  in  the 
possession  of  the  land,  and  held  such  posses- 
sion nntll  this  present  suit  for  partition  of 
the  40  acres  conveyed  by  James  Lee  to  Ma- 
llnda was  Instituted  by  the  brothers  and 
sisters  of  Mallnda  Frazler,  In  February, 
1908 ;  the  said  Mallnda  having  died  without 
issue. 

The  petition  in  this  case  is  based  upon 
the  theory  tliat  the  deed  from  James  Lee  to 
Mallnda  Frazler  and  the  heirs  of  her  body, 
made  In  1860,  gave  her,  and»  the  statute 
then  In  force,  a  life  estate,  with  remainder 
to  her  heirs,  in  defanlt  of  bodily  issue;  that 
the  persons  seeking  partition  were  her  heirs ; 
that  the  sale  of  the  land  by  WUllam  and 
Mallnda  Frazler,  In  1862,  to  James  M.  Fra- 
zler, and  the  subsequent  conveyance  from 
his  estate  to  William  Frazler,  carried  only 
the  life  estate  of  Mallnda;  and  that  conse- 
quently, upon  her  death  In  1907,  the  title 
passed  to  her  heirs.  William  Frazler,  upon 
his  request,  was  made  a  party  defendant  in 
this  partition  suit  He  filed  an  answer,  in 
which  he  claims  to  be  the  owner  of  the  land ; 
that  he  bought  and  paid  for  it  with  his  own 
money ;  and  tliat  his  wife  held  the  title  as 
his  trustee.  He  also  pleads  adverse  posses- 
sion, under  the  deeds  from  the  estate  of 
James  M.  Frazler,  since  July,  1866.  He  far- 
ther says  In  his  answer  that  if  the  said  Ma- 
llnda had  any  right  or  interest  In  the  land 
he,  as  her  husband,  wonld,  nnder  the  statr 
ute,  be  entitled  to  "one-half  of  all  real  estate 
which  her  heirs  would  Inherit"  He  prays 
that  all  rights  which  the  parties  setidng 
partition  may  seem  to  have,  "if  any  they 
have,"  be  divested  out  of  them  and  vested  in 
him,  that  he  be  declared  the  absolute  owner, 
that  plaintiffs'  petition  be  dismissed,  and 
for  "such  other  and  further  orders,  Judg- 
ments, and  decrees  herein  as  to  the  court 
may  seem  right  and  proper."  A  reply  was 
filed,  aUeglng  that  Winiam  Frazler  took  the 
deeds  from  James  M.  Frazier's  estate  with 
full  knowledge  of  the  condition  of  the  title. 

When  the  case  came  to  trial,  plaintiffs 
proved  the  conveyances  as  alleged,  the  death 
of  Mallnda  Frazler  without  issue,  and  the 
relationship  of  the  parties  asking  partition. 
Several  witnesses  were  examined  orally  up- 
on the  issue  raised  6y  the  defendant  as  to 
his  having  bought  the  land  with  his  own 
money,  and  as  to  his  having  claimed  it  as 
his. 

The  court  rendered  Judgment,  which.  In 
part,  is  as  follows:  "Now,  to  wit,  on  this 
9tb  day  of  January,  1909,  this  cause,  having 
been  heretofore  heard  by  the  court  comes  on 
for  final  determination;  and  the  court,  hav- 
ing been  fully  advised  In  the  premises,  and 
as  to  the  evidence  adduced  on  the  part  of  the 
defendants,  as  well  as  on  the  part  of  plain- 
tiffs, being  duly  advised  as  to  such  evidence 
and  the  facts,  finds  that  th'e  impleading  de- 
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fendant,  WilUam  Frazler,  has  no  right,  title, 
claim,  or  Interest  In  and  to  the  8.  E.  ^  of 
the  N.  B.  ^  of  section  twenty  (20),  town- 
ship Bizt7-two  (62),  of  range  nineteen  (19), 
SuUlvan  county,  Missouri,  sought  to  be  par- 
titioned herein;  and  the  court  finds  that 
said  land  was  conveyed  to  Malinda  Frazler, 
wife  of  said  WilUam  Frazler,  and  her  bodily 
heirs,  and,  although  subsequently  conveyed 
to  one  James  M.  Frazler  by  warranty  deed, 
the  effect  thereof  was  to  vest  in  the  grantee 
a  life  estate  only  in  the  land  in  controversy ; 
that,  although  the  defendant,  William  Fra- 
zler, subsequently  purchased  said  land  from 
the  administratrix  of  the  estate  of  James 
M.  Frazler,  deceased,  he  made  such  purchase 
with  fall  knowledge  and  notice  of  the  condi- 
tion of  the  title,  that  a  life  estate  only  could 
be  sold  or  purchased;  and  that,  although 
he  remained  in  the  rightful  possession  of 
each  land,  as  a  purchaser  of  his  wUe's  life 
estate,  until  the  time  of  her  death,  to  wit, 
<«  the  15th  day  of  September,  1807,  he  t« 
not  now  entitled  to  the  possession  and  con- 
trol thereof,  but,  on  the  contrary,  the  said 
Malinda  Frazler  having  died  without  issue 
of  her  body,  the  plaintiffs  and  defendants, 
other  than  said  William  Frazler,  as  her  col- 
lateral heirs,  are  the  owners  of  the  legal 
title,  and  entitled  to  the  possession  of  said 
land,  which  is  hereby  declared  to  be  vested 
in  them." 

The  Judgment  further  hnds  that  the  orig- 
inal parties  to  the  partition  suit  own  the 
land  in  fee,  finds  their  respective  interests, 
that  the  land  is  not  susceptible  of  division 
In  kind,  and  orders  it  sold  tor  cash,  and  the 
proceeds  divided  among  the  parties  entitled 
th^eto.    William  Frazler  appeals. 

D.  BI.  Wilson  and  J.  W.  Clapp,  both  of 
Milan,  for  appellant  Jno.  W.  Bingham  and 
W.  H.  Chllders,  both  of  Milan,  for  respond- 
ents. 

FERRISS,  J.  (after  stating  the  facts  as 
above).  1.  It  la  conceded  by  appellant  that, 
by  its  terms,  the  deed  from  James  Lee  to 
Malinda  Frazler  and  the  heirs  of  her  body 
gave  her  a  life  estate,  with  remainder  to  her 
heirs  in  the  event  she  should  die  without 
issue,  and  this  by  virtue  of  section  6,  c. 
82,  R.  S.  1856,  which  reads  as  follows :  "Sec. 
6.  That  from  and  after  the  passage  of  this 
act,  where  any  conveyance  or  devise  shall 
be  made  whereby  the  grantee  or  devisee  shall 
become  seised,  in  law  or  equity,  of  such  es- 
tate, in  any  lands  or  tenements  as,  under 
the  statute  of  the  thirteenth  Edward  the 
First,  (called  the  Statute  of  Entails,)  would 
have  been  held  an  estate  In  fee  tall,  every 
■nch  conveyance  or  devise  shall  vest  an  es- 
tate for  life  only  in  such  grantee  or  devisee, 
who  shall  possess  and  have  the  same  power 
over,  and  right  in,  such  premises,  and  no 
other,  as  a  tenant  for  life  thereof  would 
have  by  law;  and,  upon  the  death  of  such 
grantee  or  devisee,  the  said  lands  and  tene- 


ments Shan  go,  and  be  vested  In  the  dill- 
dren  of  such  grantee  or  devisee,  equally  to 
be  divided  between  them  as  tenants  in  com- 
mon, in  fee ;  and  if  there  be  only  one  child, 
then  to  that  one,  in  fee ;  and  if  any  child  be 
dead,  the  part  which  would  have  come  tO' 
him  or  her,  shall  go  to  his  or  her  issue; 
and  if  there  be  no  issue,  then  to  his  or  her 
heirs." 

[1]  It  is  further  conceded  In  the  answer  of 
the  appellant  that  Malinda  died  without  is- 
sue of  her  body,  and  that  the  parties  seek- 
ing partition  are  her  heirs.  Appellant  con- 
tends, however,  that  as  her  husband  he  is- 
entitled,  as  heir  of  his  wife,  to  one-half  of 
the  land,  under  section  350,  R.  S.  1909, 
which  reads  thus:  "Sec.  360.  When  a  wife- 
shall  die  without  any  child  or  other  descend- 
ants In  being  capable  of  inheriting,  her  wid- 
ower shall  be  entitled  to  one-half  of  the  real 
and  personal  estate  belonging  to  the  wlfe- 
at  the  time  of  her  death,  absolutely,  subject 
to  the  payment  of  the  wife's  debts." 

Obviously  the  husband  could  take  no  in- 
terest directly,  under  this  section,  in  land  in. 
which  his  wife  owned  a  life  estate  only.  Nor 
could  he  claim  heirship  under  the  law  of 
descent  (section  332,  R.  S.  1909);  his  wife 
having  left  brothers  and  sisters  surviving 
her.  The  claim  of  heirship  on  the  part  of 
appellant  must  therefore  rest  on  the  propo- 
sition that  section  350,  supra,  constitutes  him 
an  heir  of  his  wife,  so  as  to  bring  him  within 
the  final  clause  of  the  law  in  force  In  1855, 
and  quoted  above.  We  think  this  proposi- 
tion unsound.  Section  350,  giving  the  hus- 
band an  interest  in  his  wife's  real  estate, 
was  enacted  to  equalize  the  rights  of  widows 
and  widowers.  That  which  the  husband 
takes  under  this  section  is  in  the  nature 
of  dower.  His  claims  are  limited  to  property 
bdonging  to  her  at  her  death.  It  does  not 
make  him  his  wife's  heir  in  the  full  sense 
of  that  term,  The  term  "heirs,"  in  its  ac- 
cepted legal  signification,  means  kindred 
who,  by  the  law  of  descent,  are  entitled  to 
an  interest  in  real  estate  (Ruggles  v.  Ran- 
dall, 70  Conn.  44,  38  AU.  885;  Dodge's  Ap- 
peal, 106  Pa.  216,  51  Am.  Rep.  619;  Jar- 
boe  V.  Hey,  122  Mo.  loc.  dt  364,  26  S.  W. 
968),  and,  under  the  authorities,  excludes 
the  husband  or  wife,  where  there  is  nothing 
In  the  connection  in  which  It  is  used  to  in- 
dicate otherwise.  Dodge's  Appeal,  supra; 
Fabens  v.  Fabens,  141  Mass.  395,  5  N.  E. 
650;  Jart>oe  v.  Hey,  supra;  Clarkson  v. 
Clarkson,  125  Mo.  381,  28  S.  W.  446;  Am. 
and  Eng.  Ency.  Law  (2d  Ed.)  vol.  16,  p. 
329.  The  word  "heir"  has  been  construed 
in  many  cases  to  include  the  wife  or  hus- 
band, where  personal  property  was  involved 
and  the  intent  was  manifest,  particularly  in 
provisions  in  benefit  certificates;  but  with 
regard  to  real  estate  the  rule  stated  above  Is 
uniform.  There  is  certainly  nothing  in  the 
law  quoted  above  from  the  Revision  of  1855 
to  indicate  that  this  rule  does  not  apply ;  and 
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tbeie  is  nothing  in  section  350,  R.  S.  1009,  to 
extend  the  rights  of  the  husband  beyond  the 
plain  limitations  and  purposes  of  that  sec- 
tion. 

2.  Appellant  asserts  this  proposition  In  his 
brief:  "To  maintain  partition,  the  parties 
seeking  it  mnst  have  either  actual  or  con- 
stmctlTe  possession.  Partition  is  not  a  suit 
to  try  the  title,  or  to  settle  the  right  to  a 
disputed  possession.  If  the  defendant,  Wm. 
Frazler,  was  in  the  actual  possession,  claim- 
ing the  land  sought  to  be  partitioned  ad- 
versely to  plaintifTs  and  his  codefendants, 
partition  cannot  be  maintained." 

[2]  Appellant  cites  sereral  cases  to  the  ef- 
fect that  partition  cannot  be  rendered  in  a 
cause  where  a  party  claims  adversely  to  all 
those  seeking  partition,  and  that  in  such 
case  the  right  to  possession  must  be  first  de- 
termined by  an  action  in  ejectment.  Cham- 
berlain V.  Waples,  193  Mo.  86,  91  8.  W.  934, 
and  cases  cited.  The  above  rule  is  based 
upon  the  proposition  that  in  partition  the 
court  does  not  try  title  and  right  to  posses- 
sion, and,  further,  upon  the  practical  dif- 
ficulty in  enforcing  a  decree  of  partition 
against  one  in  adverse,  exclusive  possession. 
Does  this  rule  apply  when  the  adverse  out- 
side claimant  voluntarily  comes  into  the 
partition  suit  as  a  party,  sets  up  an  equita- 
ble title  to  the  land,  and  prays  an  adjudi- 
cation thereon,  and  prays  for  such  other  and 
further  orders  and  decrees  as  to  the  court 
may  seem  proper?  In  this  case  the  appel- 
lant asserted  equitable  ownership  of  the 
land,  and  asked  a  court  of  equity  to  decide 
between  his  rights  and  those  of  the  parties 
asking  partition.  The  court  tried  the  issue 
thus  presented,  and  decided  it  against  ap- 
pellant, and  adjudged  the  title  and  right  to 
possession  to  be  in  the  claimants  seeking 
partition.  T}ie  court,  as  a  court  of  equity, 
took  Jurisdiction,  as  requested  by  appellant, 
of  the  issue  presented  by  him. 

[3]  The  general  rule  applicable  to  such  a 
situation  is  this:  When  a  court  of  equity 
has  acquired  Jurisdiction  of  a  cause  for  one 
purpose,  it  will  proceed  to  do  complete  Jus- 
tice between  the  parties,  and  determine  all 
matters  in  issue,  even  if  this  involves  ad- 
judicating matters  of  law.  Dameron  v.  Jame- 
son, 71  Mo.  97 ;  Real  Estate  Savings  Inst  v. 
CoUonious,  63  Mo.  290;  Paris  v.  Haley,  61 
Mo.  loa  dt  462;  Hagan  v.  Bank,  182  Mo. 
loc.  dt  342,  81  S.  W.  171.  ThU  doctrine  has 
been  applied  by  this  court  in  modlflcatiou  of 
the  rule,  above  stated,  applicable  to  parti- 
tion. In  Rozier  v.  Griffith,  31  Mo.  171,  this 
court  said :  "The  fact  that  the  defendant  is 
in  i>o8session  of  the  premises,  claiming  to 
hold  them  adversely  to  the  plaintiff,  is,  in 
general,  a  sufficient  ground  for  denying  a 
partition  in  a  court  of  law;  but  when  the 
question  arises  upon  an  equitable  title  set 
up  by  either  of  the  parties  the  reason  of  the 
rule  fails.    When  the  questions  are  such  as 


belong  to  a  court  of  equity,  there  can  be  no 
reason  for  suspending  the  proceedings  short 
of  complete  Jnstice  between  the  parties.  ■  Cox 
V.  Smith,  4  [Johns.]  Ch.  [N.  T.]  276;  Hos- 
ford  V.  Merwin,  5  Barb.  [N.  T.]  62." 

In  Dameron  v.  Jameson,  supra,  this  court 
says:  "It  is  urged  by  defendant  that  parti- 
tion will  not  lie  when  defendant  is  in  ad- 
verse possession  of  the  premises  of  which 
partition  is  asked.  This  doctrine,  in  cases  to 
which  It  is  applicable,  is  well  settled;  but 
no  case  can  be  found  in  our  reports  where 
the  principle  was  applied  in  a  proceeding  to 
establish  an  equitable  title,  and  also  for  par- 
tition. When  the  plaintiff  asks  for  partition, 
and  the  defendant  is  in  the  adverse  posses- 
sion of  the  property,  the  courts  refuse  to 
partition  the  land  between  them  until  plain- 
tiff establishes  his  title,  and  a  suit  in  eject- 
ment is  the  proper  proceeding  for  that  pur- 
pose ;  but  where,  as  here,  the  plaintiff  has  an 
equitable  title,  and  asks  the  aid  of  the  court 
of  equity  to  establish  it,  If  the  court  ascer- 
tain that  be  has  an  interest,  and  what  that 
interest  Is,  the  doctrine  that  partition  cannot 
be  had  when  the  defendant  is  in  the  adverse 
possession  of  the  premises  does  not  apply. 
The  decree  establishes  plaintifCs  title,  and 
under  It  the  court  may  put  him  in  possession, 
and  a  suit  in  ejectment  becomes  necessary 
[unnecessary].  The  court,  having  acquired 
Jurisdiction  of  the  cause,  may  proceed  to  de- 
termine the  whole  controversy  by  decreeing  a 
partition  of  the  premises.  Rozier  v.  Grif- 
fith, 31  Mo.  171."  To  the  same  effect  is 
Holloway  v.  Hoiloway,  97  Mo.  loc.  dt  643, 
644,  11  S.  W.  233,  10  Am.  St  Rep.  339. 

Appellant  Invoked  the  Judgment  of  the 
court  upon  his  claim  to  equitable  ownership 
of  the  land.  The  Judgment  decreed  the  ti- 
tle to  be  in  the  other  parties,  and  that  they 
were  entitled  to  possession. 

[4]  It  is  obvious  tliat  appellant's  claim  of 
title  by  adverse  possession  is  without  founda- 
tion. The  deed  to  him  from  the  administra- 
trix of  James  M.  Frazler  conveyed  only  the 
life  estate  of  Malinda  Frazler,  as  that  was 
the  only  estate  conveyed  to  James  M.  Fra- 
zler by  the  deed  from  Malinda  and  William 
Frazler.  Neither  Malinda,  nor  any  grantee 
of  her  life  estate,  could  daim  adversely  to 
the  remaindermen;  hence  the  statute  could 
not  begin  to  run  in  favor  of  appellant  until 
the  death  of  Malhida,  in  1907.  It  follows 
that  appellant,  at  the  time  of  the  institu- 
tion of  this  suit  had  neither  title  nor  the 
right  to  possession.  Charles  v.  Pickens,  214 
Mo.  loc.  cit  215,  112  S.  W.  551.  24  D.  R.  A. 
(N.  S.)  1064,  127  Am.  St  Rep.  687 ;  Dugan  v. 
Follett,  100  111.  589;  Colvin  v.  Hauenstein, 
110  Mo.  675,  19  S.  W,  948 ;  Scott  v.  Colson, 
166  Ala.  460,  47  South.  60.  The  court  below, 
having  acquired  Jurisdiction  of  all  the  issues 
in  the  cause,  rendered  Judgment  on  this  is- 
sue of  adverse  possession,  and  decreed  the 
title  and  right  to  possession  to  be  in  the  col- 
lateral heirs  of  Malinda  Frazler,  parties  to 
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the  partition  suit  It  tbns  became  unneces- 
sary to  resort  to  ejectment  to  try  the  ques- 
tion of  title  by  adverse  possesaion.  Coberly 
T.  Cloberly.  189  Mo.  1.  87  S.  W.  967. 

[(]  3.  Appellant,  In  his  answer,  alleged 
that  he  bought  and  paid  for  the  land  con- 
veyed to  hla  wife,  MaUnda,  and  that  she 
held  the  title  in  trust  for  him.  Evidence  was 
introduced  upon  this  issue  by  both  sides. 
Upon  the  testimony  the  court  found  against 
appellant  James  Lee,  the  father  of  Ma- 
Unda, conveyed  40  acres  to  William  Frazler, 
April  13,  1860.  In  May  following  James  Lee 
conveyed  the  40  acres  In  controversy  to  Ma- 
Unda Frazier.  The  two  tracts  are  adjoining, 
and  together  make  the  80  acres  which  WU- 
Uam  Frazler  and  his  wife  occupied  as  a 
Iiome,  except  during  the  Interval  from  1862 
to  1866,  when  the  80  acres  was  in  possession 
of  James  M.  Frazier  under  deed  from  Wil- 
liam and  wife.  Appellant  claims  that  he 
bought  the  80  acres  at  one  time  from  James 
Lee.  No  explanation  Is  given  for  the  convey- 
ance of  one  40  to  his  wife.  One  witness  stat- 
ed that  he  understood  that  the  40  was  given 
to  her  by  her  father  for  a  home.  The  lan- 
guage of  the  deed  to  her  "and  to  the  heirs  of 
her  body"  is  consistent  with  this,  and  tends 
to  negative  the  claim  to  a  resulting  trust 
We  deem  it  tmnecessary  to  detail  the  oral 
testimony.  It  came  from  friends  and  neigh- 
bors, who  testified,  pro  and  con,  to  fragments 
of  conversations,  and  to  remarks  by  James 
Lee^  MaUnda  and  William  Frazier,  some  of 
them  as  far  back  as  50  years.  One  witness, 
S9  years  old,  testified  to  a  conversation  heard 
by  him  in  1860,  before  he  was  10  years  old. 
The  evidence  at  best  is  vague  and  fragmenta- 
ry. It  falls  to  measure  up  to  the  rule  de- 
clared by  this  court  in  King  v.  Isley,  116  Mo. 
1S6,  22  S.  W.  634,  where,  speaking  of  the 
quantum  of  evidence  essential  to  establish  a 
resulting  trust,  we  say:  '"The  rule  in  this 
court  is  settled  by  a  uniform  line  of  deci- 
sions that  parol  testimony.  In  order  to  ac- 
complish such  an  object  and  secure  such  an 
end,  must  be  clear,  strong,  and  unequivocal; 
so  definite  and  positive  as  to  leave  no  room 
for  doubt  in  the  mind  of  the  chancellor  as 
to  the  existence  of  such  a  trust'  Allen  v. 
Logan,  96  Mo.  591  [10  S.  W.  149].  These  re- 
sulting trusts  must  not  be  declared  upon 
doubtful  evidence,  or  even  upon  a  mere  pre- 
ponderance of  evidence.  •  •  •  There 
should  be  no  room  for  a  reasonable  doubt  as 
to  the  facts  reUed  upon  to  establish  the 
trust'  Adams  v.  Burns,  96  Mo.  361  [10  S. 
W.  26]." 

[S]  We  are  not  bound  by  the  finding  of 
the  chancellor;  but  we  properly  may  defer 
in  some  degree  to  his  superior  opportunity 
to  weigh  the  testimony.  Our  views  upon  tes- 
timony of  this  character  in  such  a  case  as 
this  are  expressed  at  length  in  Williams  v. 
Keef,  146  S.  W.  425,  and  need  not  be  fur- 
ther extended  here. 

We  think  the  Judgment  is  sustained  by  the 


record.     We  find  no  reversible  error. 
Judgment,  therefore,  is  affirmed. 


The 


BROWN,  P.  J.,  and  KENNISH,  J.,  con- 
cur. 


BENJAMIN  V.  METROPOLITAN  ST. 

RT.   CO. 

(Supreme  Court  of  MissourL     Nov.  14,  1012.) 

1.  Cabrixrs  (J  320*)— AcnoK  fob  Injubies— 
Qttestion  fob  Jubt— "Sudden"  Stabtiro 
of  Cab. 

On  evidence  in  an  action  against  a  street 
railroad  for  injuries  from  negligently  and  sud- 
denly starting  a  car,  as  plaintiff  was  entering, 
construing  the  word  "sudden"  to  mean  happen- 
ing without  notice,  coming  unexpectedly,  held, 
that  the  question  whether  the  car  was  negli- 
gently started  was  for  the  jury. 

[BM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1118,  1126,  1149,  1163,  1160, 
1167,  IITO,  1190, 1217. 1233,  1244,  1248,  1316- 
1326:   Dec.  Dig.  {  320.*] 

2.  Cabbiebs  (I  247*)— Gabbiaox  or  PASSBif- 
OEBS— Who  Abb  Passxroebs— Pebson  Eif- 
TEBiNO  Cab. 

A  iwrson  In  the  act  of  getting  uptm  a 
street  car  is  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  984-993 ;    Dec.  Dig.  {  247.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  6218-6227;   vol.  8,  p.  774^1 

3.  Cabbiebs   (f  280*)— Cabbiaox  or  Pabser- 

OEBS — CaBB   REQtnSED. 

A  carrier  owes  to  a  passenger  the  exer- 
cise of  the  highest  degree  of  care  that  a  pru- 
dent person  experienced  in  that  business  can 
practicably  exercise. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  fS  1086-1092,  lOOfr-llOS,  1105,  1106, 
U09,  1117;   Dec.  Dig.  |  280.*) 

4.  Cabbiebs  (i  320*)— Oabbiaok  or  Passkn- 
gebs— Question  fob  Jubt— Case  Toward 
Pebsor  Ertebiro. 

The  mere  fact  of  starting  a  street  car  be- 
for  a  passenger  has  taken  his  seat  is  not  neg- 
ligence per  se,  and  whether  it  is  negligence  to 
do  so  in  a  particular  case  is  a  question  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  1118,  1126,  1149,  1153,  1160, 
1167, 1179,  1100,  1217.  1233,  1244,  1248,  1315- 
1325;    Dec.  Dig.  i  320.*] 

5.  Cabbiebs  ({  320*)— AonoR  roB  Irjubies— 

QUESTIOR  FOB  JtTBT. 

On  evidence  in  an  action  against  a  street 
railroad  for  personal  injuries,  held,  that  the 
question  wbeuer  the  plaintiff,  a  woman  of  57 
years,  weighing  nearly  200  pounds,  facing  for- 
ward while  entering  the  car  from  the  platform, 
could  have  been  thrown  forward  by  its  start, 
was  for  the  Jury. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1118.  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217.  1233,  1244,  1248,  1316- 
1325 ;    Dec.  Dig.  {  320.*] 

6.  Affeax.  ard  Ebbob  ({  854*)— Moiior  fob 
New  TaiAXi— Gbourd. 

Where  a  motion  for  a  new  trial  is  sustain- 
ed, and  the  court  states  in  its  order  a  ground 
on  which  it  bases  its  ruling,  the  appellate 
court  if  it  concludes  that  on  the  ground  stat- 
ed the  new  trial  should  not  have  been  granted, 
will  reverse  the  order,  unless  its  attention  is 
called  to  some  other  ruling  of  the  trial  court 
which  justified  the  order,  as  it  is  not  bound  to 
search  the  record  to  find  grounds  other  than 
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those  aMigned  by  the  trial  court,  but,  if  re- 
spondent brings  to  its  notice  any  other  point 
sustaining  the  ruling,  it  will  be  considered. 

[EVl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  3403.  3404,  840S-3424, 
3427-3430 ;   Dec.  Dig.  f  854.*] 

7.  Carbiebs  (S  320*) — ^AonON  fob  Injtbies 
— Question  fob  Jubt— Neouobncb  iw 
Starting  Oab. 

On  evidence  in  an  action  against  a  street 
railroad  for  personal  injuries,  the  question 
whether  defendant  was  negligent  in  starting 
the  car  and  throwing  and  injuring  plaintiff,  a 
woman  of  57,  weighing  nearly  200  pounds,  as 
she  was  entering  and  making  her  way  toward 
a  seat,  was  for  the  jury. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  If  1118.  1126,  1149,  1163,  1160, 
1167.  1179,  1190,  1217.  1233,  1244,  1248,  131R- 
1325 ;    Dec.  Dig.  |  826.*] 

a  Oabbizbs  (I  287*)— Gabbiaob  or  Passkr- 
OERB— Oabb  Reqttibed— Taking  up  Pabsen- 

OEB. 

Where  the  conductor  of  a  street  car  took 
up  a  woman  of  57  years,  weighing  nearly  200 
pounds,  and  while  she  was  exercising  due  care 
m  entering  the  car  from  the  platform,  in  the 
exercise  of  the  high  degree  of  care  devoWing  on 
the  carrier  would  have  seen  her  position  and 
realised  her  peril,  he  was  negligent  in  starting 
the  car  in  such  way  as  to  throw  her  down  and 
injure  ber. 

rE<d.    Note.— For   other    cases,    see  Carriers, 
Cent.  Dig.  SI  1154-1159,  1161-1166;  Dec  Di«. 
I  287.*] 
9.  Cabbiebs  (I  320*)— Oabbiaoe  of  Pabben- 

ciEBS— Gabs  Requibed— Taking  tip  Pasben- 


It  is  not  negligence  per  se  to  start  a  street 
car  while  passengers  are  standing  up  in  it,  nor 
is  it  negligence  per  se  to  start  it  while  pas- 
sengers are  standing  on  the  platform,  or  in  the 
vestibule. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dte.  II  1118,  1126,  1149,  1163,  1160. 
1167, 1179,  1190,  1217. 12&,  1244,  1248,  1816- 
1S26;   Dec.  Di«.  {  326.*] 

10.  Cabbiebb  (|  314*)— Plbadino  (i  367*)— 
Action  fob  Injubieb— Pleadino — ^Aixega- 

TI0N8  A8  TO  NKOUGBNCB— MOTION  TO  MaKI 

Dbfinitb. 

Facts  eonstitnting  a  carrier's  negligence 
towards  a  passenger  must  l>e  pleaded.  The 
pleader  may  charge  specific  negligence,  or  gen- 
eral negligence  which  will  be  sufficient  in  the 
absence  of  a  motion  to  make  more  definite  and 
certain,  and  such  a  motion  may  be  denied  when 
the  facts  are  of  a  character  beyond  the  Imowl- 
edge  of  the  pleader  or  particularly  within  the 
knowledge  of  the  carrier,  as  when  a  train  is 
derailed.  In  the  pleading  of  general  negli- 
gence, the  facts  must  be  stated  with  sufficient 
certainty  to  point  the  adversary  to  the  event 
or  the  occurrence  in  the  liappenins  of  which 
negligence  is  charged. 

[E)d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.JS  1260,  1270,  1273-1280;  Dec.  Dig. 
I  314:*  Pleading.  Cent  Dig.  H  1173-1193; 
Dec  Dig.   i  367.*] 

11.  Negligence  (!  117*)— Pleading  (|  8*)— 
Oontributobt  Neolioencb  ab  Grodnd  OF 
Defense. 

Contributory  negligence  is  on  affirmative 
defense  and  must  be  pleaded  to  be  available, 
and,  to  be  sufficient,  the  facts  constituting  con- 
tributory negligence  must  l>e  pleaded ;  but 
where  the  plaintiff  in  making  out  his  own  case 
shows  that  he  was  guilty  of  negligence  that 
contributed  to  his  injuries,  no  plea  of  contribu- 
tory negligence  is  necessary,  and  a  plea  that. 
If  the  plaintiff  received  any  injuries  at  the 
time  mentioned  in  his  petition,  they  were  caus- 


ed by  his  own  fault  and  negligence,  is  insaf* 
ficient 

[ESd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ||  195-197;  Dec.  Dig.  {  117;* 
Pleading,  Cent  Dig.  |i   12-28%;    Dec   Die 

I  a*] 

12.  Nbouoencb  (1 141*)— COntbibutobt  Neo- 

UOENCB— INBTBUCTIONB. 

An  instruction  that,  if  the  plaintiff  was 
guilty  of  negligence  of  any  character  which  di- 
rectly contributed  to  her  injuries,  she  could 
not  recover,  was  erroneous,  in  tliat  it  did  not 
specify  the  facts  constituting  such  negligence. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SI  382-399;    Dec.  Dig.  S  141.*] 

13.  Oabbierb  (S  321*) — Cabbiaoe  of  Pabsen- 

fOEBS— AOTION    fob    INJXTBIEB— iNSTBUCnONS 

— Deqbeb  of  Case  "Pkacticable." 

An  instruction  in  an  action  against  a 
street  railroad  for  personal  injuries  that  if  de- 
fendant exercised  all  the  care  and  prudence 
that  were  reasonably  practicable,  it  was  not 
negligent,  was  erroneous,  in  that  the  word 
"practicable"  means  "capable  of  being  done  or 
accomplished  with  available  means  or  resourc- 
es," and  includes  the  element  of  reasonableness, 
what  is  unreasonable  not  being  practicable,  and 
the  qualifying  word  "reasonably"  renders  the 
consbiiction  confusing  and  liable  to  miscon- 
struction. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1247,  1326-1336,  1343;  Dec 
Dig.  I  321.* 

For  other  definitions,  see  Worda  and  Phras- 
es, vol  6,  pp.  6483,  6484.] 

14.  TBIALJS  236*)- iNSTBtronOHS-CBEDiBH,- 
rrr  of  Witnebbeb. 

An  instruction  that,  while  the  plaintiff  was 
a  competent  witness  in  her  action  for  person- 
al injuries,  yet  in  determining  the  weight  to  be 
given  her  testimony,  ber  interest  in  the  result 
of  the  trial  and  the  fact  that  she  was  testifying 
on  her  own  behalf  should  be  considered,  that 
whatever  she  said  against  her  own  interest  was 
presumed  to  be  true  liecause  against  her  in- 
terest, but  that  what  she  said  in  her  own  be- 
half might  be  regarded  as  true  or  false  when 
considered  with  all  the  evidence  in  the  case — 
was  bad,  in  that  it  pointed  out  plaintiff,  and 
especially  adled  attention  to  the  fact  of  her 
interest  as  an  inducement  to  swearing  falsely, 
and  in  that  it  declared  all  her  testimony  against 
interest  to  be  true,  and  required  all  said  In  her 
interest  to  be  scrutinized  with  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  531-533 ;   Dec.  Dig.  S  236.*] 
16.  Appeai  and   Ebrob  (S  978*)— Review — 

Discretion  of  Tbial  Court— Misconduct 

OF  Pabtt. 

The  trial  Judge  while  taking  dinner  at  the 
same  tavern  saw  three  jurors  and  two  of  de- 
fendant's claim  agents  at  the  same  table,  and 
on  reopening  court  called  the  attention  of  at- 
torneys thereto,  and  said  to  plaintiff's  attorney 
that  he  would  discharge  the  jury,  and  was  as- 
sured by  defendant's  counsel  that  he  would 
caution  the  agent,  and  on  the  following  day  the 
tliree  jurors  asked  the  claim  agent  to  join  them 
in  a  game  of  pool  which  they  lost  and  for 
which  they  paid,  and  then  accepted  cigars  from 
the  claim  agent  Their  meeting  at  dinner  was 
accidental,  and  nothing  was  there  said  about 
the  trial,  nor  did  the  agent  pay  for  their  din- 
ners. Held,  that  the  granting  of  a  new  trial 
for  the  misconduct  of  defendant's  claim  agent 
was  not  an  abuse  of  the  trial  court's  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3866-3870;  Dec.  Dig.  S 
97a*] 

Graves,  J.,  dissenting,  and  Ferris,  3.,  dis- 
senting in  part 
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In  Banc.  Appeal  from  Ctrcnlt  Conrt, 
JadES«>n  County;  Walter  B.  Powell,  Jndge. 

Action  by  Elizabeth  A.  Benjamin  against 
the  Metropolitan  Street  Railway  Company. 
From  an  order  granting  plalntUTs  motion  for 
a  new  trial  after  verdict  for  defendant,  de- 
fendant api>eal8.    Affirmed. 

John  H.  Lucas  and  Chas.  N.  Sadler,  both  of 
Kansas  City,  for  appellant  A.  F.  Smith, 
Boyle  &  Howell  and  Outhrie,  Gamble  & 
Street,  all  of  Kansas  CHt)r,  for  respondoit 

VALLIANT,  C.  J.  Plaintiff  sues  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  her  through  the  negligence 
of  the  defendant  while  she  as  a  passenger 
was  attempting  to  board  one  of  defendant's 
street  cars.  The  amount  of  damages  claim- 
ed is  $10,000.  The  negligence  charged  in  the 
petition  is:  "While  the  plaintiff  was  in  the 
act  of  getting  upon  said  car,  and  while  she 
was  in  a  position  of  peril,  all  of  which  was 
known,  or  by  the  exercise  of  due  care  should 
have  been  known,  to  the  defendant,  it  neg- 
ligently started  said  car  and  negligently  sud- 
denly started  said  car,  and  the  plaintiff,  by 
reason  of  the  said  negligent  acts  of  the  de- 
fendant, was  thrown  and  caused  to  fall 
against  parts  of  said  car."  The  answer 
was  a  general  denial  and  what  was  probably 
Intended  as  a  plea  of  contributory  negligence. 
It  was  in  these  words:  "And,  for  further 
answer,  defendant  says  that,  if  plaintiff  re- 
ceived any  injuries  at  the  time  mentioned  in 
said  petition,  the  same  was  caused  by  plaln- 
tifTs  own  fault  and  negligence."  The  trial 
resulted  In  a  verdict  for  the  defendafat,  but 
the  court  sustained  the  plaLatifCs  motion  for 
a  new  trial,  and  from  that  order  the  de- 
fendant appealed. 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  as  follows:  Plaintiff  is  a 
woman  57  years  of  age,  and  at  the  time  of 
the  accident  weighed  about  190  pounds. 
She  afid  a  woman  companion  stood  at  a 
crossing,  waiting  for  the  street  car.  When 
the  car  reached  the  crossing,  it  stopped  as 
to  receive  passengers,  and  while  it  was  stand- 
ing still  plaintiff  proceeded  to  go  aboard  of 
It.  She  got  on  the  step,  and,  with  one  foot 
on  the  step  and  the  other  on  the  platform, 
she  was  in  the  act  of  getting  on  the  platform 
with  both  feet,  when  the  car  started  to 
move,  and  she  fell  on  her  knee,  striking  it  on 
the  step  that  leads  from  the  platform  (or  ves- 
tibole)  into  the  car.  She  arose,  and  went 
into  the  car  and  sat  down,  not  realizing  at 
the  time  any  severe  Injury,  but  such  injury 
developed  afterwards.  PlaintifTs  companion 
followed  her,  stepping  on  the  step  just  after 
plaintiff,  and  Jnst  as  plaintiff  stepped  on  the 
platform.  She  did  not  see  plaintiff  fall,  but 
saw  her  rise,  and  the  two  went  into  the  car 
and  sat  down  together,  and  when  the  car 
reached  their  destination,  the  two  walked 
ont  of  the  car,  and  walked  home.  On  the 
part  of  the  defendant  the  evidence  tended  to 


show  that,  when  the  car  stopped  at  the  cross- 
ing where  the  two  women  got  on,  they  were 
both  standing  near  the  curb,  talking,  and 
gave  no  indication  of  intention  to  get  on  the 
car ;  therefore  the  conductor  gave  the  signal 
to  start.  He  was  at  the  time  inside  the 
car.  When  the  bell  rang  and  the  car  start- 
ed, the  two  women  ran  and  Jumped  on  the 
car,  and  neither  of  them  fell.  They  said 
something  to  the  conductor  about  running 
off  and  leaving  them,  and,  when  they  were 
getting  off  the  car  at  the  point  of  th^  des- 
tination, the  plaintiff  said  something  to  the 
conductor  at>ont  her  knee  hurting  her.  There 
was  evidence  for  and  against  the  plaintUTs 
claim  of  injury  and  the  degree  thereof. 
There  was  no  evidence  as  to  the  manner 
of  the  starting  of  the  car 'as  the  plaintiff 
was  getting  on ;  that  is,  whether  it  was  sud- 
den or  fast  or  slow.  Her  testimony  was 
that  it  started  to  move  after  she  got  on  the 
step.  The  testimony  of  defendant  was  that 
she  ran  and  got  on  the  step  after  the  car 
was  in  motion.  That  was  the  main  issue  of 
fact  in  the  case.  At  the  close  of  plaintiff's 
evidence,  the  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
which  was  overruled  and  exception  taken. 
The  cause  was  submitted  to  the  Jury  on  in- 
structions for  plaintiff  and  for  defendant, 
some  of  which  will  be  discussed  in  the  course 
of  this  opinion. 

[1]  1.  Appellant  insists  that  its  instruction 
in  the  nature  of  demurrer  to  ttie  evidence 
should  have  been  given  because  there  was 
no  evidence  that  the  car  was  "suddenly  start- 
ed," and  also  because  the  starting  of  the 
car  conid  not  liave  had  the  effect  to  throw 
the  plaintiff  forward  to  fall  on  her  knee. 

(a)  The  charge  in  the  petition  is  that 
the  defendant  "negligently  started  said  car, 
and  negligently  suddenly  started  said  car." 
The  word  "sudden"  is  sometimes  used  to  sig- 
nify quick  or  rapid,  and,  if  that  is  the  sense 
in  which  it  is  used  in  the  petition,  there  was 
no  evidence  to  sustain  the  allegation.  But 
the  idea  ordinarily  conveyed  by  the  word 
"sudden"  is  a  happening  without  notice,  a 
coming  unexpectedly  (Webster),  and  that  is 
doubtless  the  sense  in  wliich  the  pleader  used 
it  in  this  instance,  and.  If  so,  the  determi- 
nation of  whether  or  not  the  movement  was 
sudden — that  is,  unexpected,  unlooked  for — 
is  a  conclusion  to  be  drawn  from  the  facts, 
rather  than  the  opinion  of  a  witness.  When 
an 'occurrence  is  expected,  one  who  may  be 
affected  by  it  will  ordinarily  take  care  to 
meet  it;  but,  if  it  is  not  to  be  expected,  no 
such  care  will  be  taken.  For  the  Jury  to 
decide  whether  or  not  this  car,  in  respect  of 
the  plaintiff,  was  suddenly  started,  it  was 
only  necessary  for  them  to  know  whether 
or  not  under  the  circumstances  the  plaintiff 
had  reason  to  expect  It  would  start  as  and 
when  it  did;  that  would  be  a  conclusion  for 
the  Jury  to  draw  from  the  circumstances,  al- 
though no  witness  said  the  start  was  snd- 
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den.  Tlie  qaestlon  then  Is,  supposing  tbe  wo- 
man's story  to  be  true,  and  tbe  condnctoi 
saw  ber,  as  It  was  bis  duty  to  do,  could  rea- 
sonable men  say  tbat  under  tbe  circumstanc- 
es sbe  should  hare  expected  tbe  car  to  start 
as  It  did  and  bave  guarded  against  tbe  con- 
sequence? We  do  not  attacb  a  great  deal  of 
Importance  to  tbe  word  "suddenly"  as  tbere 
used  and  In  Its  connection.  The  petition 
states  tbat  tbe  defendant  negligently  start- 
ed tbe  car  to  move  while  she  was  in  tbe  at- 
titude of  passing  from  the  step  to  tbe  plat- 
form or  to  the  door  of  tbe  car.  Tbe  charges 
are  that  it  was  negllg^tly  started,  and  that 
it  was  negligently  suddenly  started.  Wheth- 
er or  not  tbe  act  of  starting  tbe  car  as  and 
when  it  was  started  was  negligence  depends 
on  tbe  circumstances,  and  whether  or  not 
tbe  start  was  sudden  In  tbe  sense  tbat  it 
came  without  warning  and  unexpected  also 
depends  on  tbe  circumstances. 

[2, 3]  When  tbe  plaintiff  was  in  tbe  act  of 
getting  on  tbe  car,  sbe  was  a  passenger, 
and  tbe  defendant  owed  ber  tbe  exercise  of 
tbe  highest  degree  of  care  practicable  tbat 
a  prudent  person  experienced  in  that  busi- 
ness could  exercise  to  secure  her  safety. 
When  tbe  conductor  saw  the  plaintiff,  a  wo- 
man 57  years  old,  weighing  nearly  200  pounds, 
with  ber  one  foot  on  tbe  step  and  ber  other 
on  tbe  platform,  or  raised  to  get  on  tbe 
platform,  and  he  started  the  car  to  move, 
even  though  it  moved  in  tbe  usual  way,  can 
It  be  said  tbat  bis  act  was  so  clearly  within 
tbe  scope  of  bis  duty  tbat  tbe  court  should 
as  a  matter  of  law  have  so  declared  and 
have  taken  tbe  case  from  tbe  jury? 

[4]  Tbe  mere  fact  of  starting  a  car  before 
a  passenger  has  taken  bis  seat  is  not  negli- 
gence per  se.  Common  experience  shows 
that  it  is  the  general  custom  to  start  street 
cars  before  passengers  are  seated,  and  the 
progress  of  a  car  In  a  great  city  would  be 
slow,  indeed,  if  tbe  law  absolutely  forbade 
tbat  practice.  But,  whilst  It  is  not  positively 
unlawful  to  do  so  under  any  circimistances, 
yet  It  Is  not  lawful  to  do  so  under  all  cir- 
cumstances, and  whether  or  not  It  is  negll- 
gence  to  do  so  In  a  particular  case  Is  a  ques- 
tion of  fact  in  tbe  light  of  the  circumstances. 
If  for  example  a  passenger  attempting  to  get 
on  a  car  in  the  position  tbe  plaintiff  says  sbe 
was  were  a  cripple  on  crutches,  could  any 
one  say  tbat  tbe  conductor  would  be  Justi- 
fied In  starting  the  car  until  tbe  passenger 
bad  reached  a  place  of  reasonable  safety? 
Tbe  condition  of  tbe  man  on  crutches,  and 
tbat  of  an  old  woman  of  unwieldy  size  as 
calling  on  the  conductor  for  caution,  may 
differ  in  degree,  but  not  in  kind.  If  tbe 
plaintiff's  story  Is  true,  tbe  question  of 
whether  tbe  conductor  In  starting  tbe  car, 
as  and  when  be  did,  exercised  that  high 
degree  of  care  that  devolved  on  him  to  se- 
cure the  safety  of  bis  passenger,  was  one 
which  sbonld  bave  been  submitted  to  tbe 
Jury  under  proper  instructions. 


[6]  (b)  It  is  argued  that.  If  the  car  was 
started  as  tbe  plaintiff  says  it  was.  It  would 
be  a  physical  impossibility  for  tbe  motion 
to  have  thrown  the  body  of  the  plaintiff  for- 
ward to  fall  on  ber  knee.  Tbe  argument 
Invokes  the  physical  fact  that  when  a  per- 
son is  standing  erect  on  a  moveable  platform, 
facing  In  tbe  direction  the  movement  la  to 
be  mad6,  .when  tbe  movement  comes,  it  will 
carry  the  feet  forward  quicker  than  the  rest 
of  the  body,  and  cause  tbe  body  to  incline 
backward.  Tbat  is  so,  bttt  to  draw  tbe  con- 
clusion tbat  tbe  learned  counsel  draw  from 
tbat  law  of  physics  tbey  do  not  take  into 
account  tbe  natural  or  Involuntary  resist- 
ance the  person  whose  equilibrium  is  disturb- 
ed offers  to  tbe  motion,  especially  If  it  is  a 
sudden  movement.  In  resisting  tbe  force 
that  would  throw  tbe  body  backward,  and 
in  tbe  struggle  to  recover  an  upright  posi- 
tion, the  result  would  depend  upon  tbe  force 
exerted  either  way,  and  on  which  would 
be  the  greater.  Tbe  court  in  this  case  could 
not  as  a  matter  of  law  decide  what  tbe  re- 
sult would  be.  The  action  of  tbe  trial  court 
in  recusing  to  take  tbe  case  from  the  Jury 
was  not  error. 

[6]  2.  When  a  motion  for  a  new  trial  is 
sustained,  and  tbe  court  states  in  tbe  order 
tbe  ground  on  which  it  bases  Its  ruling,  if 
the  appellate  court  should  conclude  that  for 
tbe  ground  stated  the  new  trial  should  not 
have  been  granted,  it  will  reverse  tbe  order 
granting  the  new  trial,  unless  its  attention  is 
called  to  some  other  ruling  of  the  trial  court 
which  Justified  the  order.  In  an  appeal 
from  an  order  granting  a  new  trial  tbe  ai>- 
pellate  court  is  not  bound  to  search  tbe 
record  to  find  some  otber  point  than  tbat 
assigned  by  the  trial  court,  but  respondent 
has  the  right  to  bring  to  the  notice  of  tbe 
court  any  other  point  in  tbe  record  that  will 
sustain  the  ruling,  and,  when  tbe  point  la 
so  brought  to  tbe  notice  of  tbe  appellate 
court.  It  will  be  considered.  Millar  v.  Madi- 
son Car  Co.,  130  Mo.  517,  31  S.  W.  674;  Em- 
mons v.  Quade,  176  Mo.  22,  76  S.  W.  103.  In 
tbe  case  at  bar,  tbe  trial  court  specified  in 
its  order  granting  a  new  trial  the  ground 
on  which  the  order  was  based.  Tbe  respond- 
ent, although  contending  that  the  ground 
specified  was  sufilclent  to  Justify  tbe  order, 
nevertheless  contends  that*  even  if  tbat 
'ground  should  be  adjudged  insufficient,  tbere 
were  otber  grounds  that  Justified  it,  and  has 
proceeded  in  her  brief  to  point  out  those 
grounds,  and  those  we  will  now  consider  lie- 
fore  taking  up  the  ground  specified  in  ttie 
order.  Tb^  rdate  to  certain  instructions 
given  at  the  request  of  tbe  defendant 

[71  (a)  The  third  Instruction  so  given  was: 
"Tbe  court  instructs  the  Jury  that  if  yoa 
find  and  believe  from  tbe  evidence  tliat  tbe 
plaintiff  got  upon  tbe  car  while  tbe  same  was 
standing  still,  and  tbat  the  car  was  not  start- 
ed until  after  tbe  plaintiff  got  upon  the  plat- 
form of  said  car,  then  your  verdict  will  be 
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for  tbe  defendant"  Under  that  instruction, 
if  the  car  was  standing  still  when  the  plain- 
tiff started  to  get  on  it,  and  it  so  stood  un- 
til she  had  got  on  tbe  platform  on  ber  way 
into  the  car,  then  although  the  car  was 
then  glToi  a  motion  by  which  she  was 
thrown  forward  and  fell  on  ber  knee  and  in- 
jured, the  defendant  was  not  liable.  That 
Instrucflon  absolved  the  defendant  from  all 
liability  for  failure  to  care  for  the  safety 
of  the  plainttii  in  her  further  progress  to- 
wards a  seat  in  the  car  after  she  got  on  the 
platform,  and,  although  she  may  have  been 
thrown  down  and  hurt  by  the  motion  of  the 
car,  still,  if  the  motion  did  not  come  antU 
after  she  had  reached  the  platform,  the  de- 
fendant is  not  liable,  no  matter  what  circum- 
stances or  whose  fault  Defendant  says  that 
there  was  no  evidence  of  any  unusual  start- 
ing of  tbe  car,  and  that  is  so,  but  there  was 
evidence  that  that  starting,  whether  usual 
or  unusual,  caused  the  plaintiff  to  fall.  If, 
therefore,  a  start  in  the  usual  way  results  in 
the  throwing  down  and  injuring  of  a  pas- 
senger who  happens  to  be  an  unusually 
large  woman  57  years  old,  while  she  is  on 
the  platform,  without  fault  herself  trying  to 
make  her  way  Into  the  car,  the  court  would 
have  no  right  to  tell  the  Jury  as  a  conclusion 
of  law  that  the  defendant  bad  exercised  that 
high  degree  of  care  for  the  safety  of  Its  pas- 
sengers which  the  law  requires.  On  the  con- 
trary, it  should  be  left  to  the  Jury  under 
proper  instructions  to  say  whether  under  the 
circumstances  due  care  was  exercised.  Com- 
mon sense  dictates  the  difference  In  the  care 
tliat  is  demanded  of  a  carrier  of  passengers 
in  reference  to  a  woman  57  years  old  of 
nearly  200  pounds  weight  and  that  required 
in  reference  to  a  man  ox  woman  young  and 
lithe.    That  instruction  was  erroneous. 

(b)  "(4)  The  court  Instructs  the  Jury  that 
there  Is  no  evidence  that  the  car  was  start- 
ed with  any  unusual  Jerk  or  motion,  and 
on  that  Issue  your  finding  will  be  for  the 
defendant"  There  was  no  such  issue  as 
that  In  the  case.  Tbe  plaintiff's  testimony 
did  not  tend  to  show  that  tbe  car  started 
with  an  unusual  Jerk,  and  the  defendant's 
testimony  was  to  the  effect  that  it  started 
in  the  usual  way.  The  only  charge  of  neg- 
ligence which  the  plaintiff's  testimony  tended 
to  prove  was  tbe  starting  of  the  car  before 
the  plaintiff  bad  time  to  safely  enter. 

[9]  It  makes  no  difference  whether  tbe 
motion  was  usual  or  unusual,  if  it  came  in 
such  a  way  as  to  throw  the  plaintiff  down 
when  she  was  exercising  tbe  care  for  her 
own  safety  that  a  person  of  ordinary  pru- 
doice  in  her  condition  and  position  would 
have  exercised,  and,  if  tbe  conductor  by  tbe 
exercise  of  the  high  degree  of  care  that  de- 
volves on  the  carrier  could  have  seen  her 
condition  and  position  and  realized  her  peril, 
be  was  negligent  in  starting  the  car  as  and 
when  he  did.  Therefore  that  instruction 
should  not  have  been  given. 


[I]  (c)  "(5)  Tbe  court  instructs  the  Jury 
that  it  is  not  negUgence  to  start  a  street  car 
mhesD.  passengers  are  standing  up  in  the  car, 
and  if  you  find  that  plaintiff  was  in  tbe  ves- 
tibule of  said  car,  standing  up  in  a  reason- 
ably safe  position,  when  the  car  started,  and 
that  the  car  was  not  started  in  a  negligent 
manner,  but  was  started  without  any  un- 
usual Jerk  or  Jar,  then  defendant  was  not 
guilty  of  any  negligence,  and  plaintiff  can- 
not recover."  What  we  have  above  said  in 
commenting  on  Instruction  3  applies  to  this 
Instruction.  It  cannot  be  declared  negli- 
gence per  se  to  start  a  car  while  passengers 
are  standing  up  in  the  car,  nor  can  it  be  said 
that  it  is  negligence  per  se  to  start  the  car 
while  passengers  are  standing  on  the  plat- 
form or  in  the  vestibule;  but  under  some 
circumstances,  it  would  be  negligence,  and, 
when  those  circumstances  are  present,  the 
question  of  negligence  is  one  of  fact.  It 
was  error  to  have  given  that  instruction. 

[10]  (d)  "(6)  The  court  instructs  the  Jury 
that  if  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty  of  negli- 
gence of  any  character  which  directly  con- 
tributed to  the  injuries  complained  of,  then 
there  can  be  no  recovery  in  this  case,  and 
your  verdict  will  be  for  tbe  defendant" 
That  instruction  was  as  inappropriate  to 
the  charge  of  the  plaintiff's  negligence  con- 
tributing to  tbe  injuries  complained  of  as  a 
like  Instruction  would  have  been  to  the 
charge  of  defendant's  negligence  causing  the 
injuries.  Facts  constituting  the  negligence 
must  be  pleaded  and  specified  in  tbe  instruc- 
tions. It  has  been  held  that  the  pleader 
may  charge  general  negligence  or  special 
negligence,  and  the  former  will  be  sufficient 
in  tbe  absence  of  a  motion  to  make  more 
definite  and  certain.  And  it  is  not  always 
that  such  a  motion  will  be  sustained,  because 
the  facts  may  be  of  a  character  beyond  the 
knowledge  of  the  party  pleading  and  pecu- 
liarly within  the  knowledge  of  the  other 
party,  as,  for  example,  when  a  train  is  de- 
railed. But  even  in  the  pleading  of  general 
negligence  the  facts  must  be  stated  with 
sufficient  certainty  to  point  the  adversary  to 
the  event  or  the  occurrence  in  the  happening 
of  which,  or  in  the  suffering  of  which  to 
happen,  negligence  is  charged.  For  example, 
if  a  street  car  in  which  a  plaintiff  is  riding 
is  suffered  to  come  in  violent  collision  with 
some  object  which  causes  the  car  to  be  turn- 
ed over  and  tbe  passenger  injured,  it  will 
be  sufficient  to  charge  that  the  defendant 
negligently  suffered  the  collision  to  occur. 
In  such  case  the  passenger  is  not  presumed 
to  know  Just  what  the  cause  of  the  collision 
was,  and  therefore  he  is  not  bound  to  state 
It  in  his  pleading.  But  even  in  such  case  it 
would  not  be  sufficient  for  the  passenger  to 
say  in  his  petition  that  on  a  certain  day 
he  was  injured  through  the  negligence  of  the 
defendant,  nor  would  the  court  be  Justified  in 
giving  the  Jury  an  Instruction  that,  if  they 
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should  find  from  the  evidence  that  the  de- 
fendant was  guilty  of  nej^gence  of  any 
character  that  resulted  In  Injury  to  the 
plalntur,  the  verdict  should  be  for  the  plaln- 
tlff.  The  pleadings  should  state  the  Issue  to 
the  court  The  instructions  should  state  the 
issue  to  the  Jury. 

[11]  C!ontrlbntory  negligence  Is  an  affirm- 
ative defense,  and  must  be  pleaded  to  be 
available.  Donovan  v.  Bailroad,  89  Mo.  147, 
1  S.  W.  232;  Stone  t.  Hunt,  94  Mo.  476,  7 
8.  W.  431.  And  the  facts  constituting  the 
contributory  negligence  must  be  pleaded. 
Harrison  v.  By.  Co.,  74  Mo.  364,  loc.  dt  369, 
41  Am.  Bep.  SIS.  If,  however,  the  plalntlfl 
tn  bis  effort  to  make  out  his  own  case  shows 
that  he  was  guilty  of  n^llgence  that  contrib- 
uted to  his  Injuries,  he  cannot  recover,  erea 
If  there  was  no  plea  of  contributory  negli- 
gence. But  there  is  no  such  fact  in  this 
case. 

In  the  case  at  bar  the  attempted  plea 
of  contributory  negligence  is :  "If  the  plaln- 
tUC  received  any  injuries  at  the  time  men- 
tioned In  said  petition,  the  same  were  caused 
by  the  plalntlft's  own  fault  and  negligence." 
That  was  not  sufficient 

[12]  But  the  instruction  was  even  more 
general  than  the  plea.  It  called  for  a  ver- 
dict for  the  defendant  If  the  jury  should 
find  that  the  "plaintiff  was  guilty  of  negli- 
gence of  any  charatoer  which  directly  con- 
tributed," etc.  Suppose  the  court  had  given 
an  instruction  for  the  plaintiff  authorizing  a 
verdict  for  her  If  the  jury  should  find  that 
the  defendant  had  been  guilty  of  negligence 
of  any  character  whatever  which  caused  the 
Injuries  complained  of;  wliat  would  be 
thought  of  such  an  instruction?  Th«  giving 
of  that  Instruction  was  error. 

[IS]  (e)  In  defendant's  Instruction  8  the 
Jury  were  told  that  "if  defendant's  servants 
In  charge  of  the  car  in  controversy  exercised 
all  the  care  and  prudence  tliat  were  reason- 
ably practicable,  then  there  was  no  negli- 
gence." The  complaint  of  that  instruction  is 
the  employment  of  the  word  "reasonably." 
The  court  in  an  Instruction  at  the  request 
of  plaintiff  had  already  told  the  jury  that 
it  was  "the  duty  of  a  carrier  of  passengers 
to  exercise  the  highest  degree  of  care  that 
can  be  reasonably  expected  of  prudent  men 
engaged  In  that  line  of  business  to  carry  Its 
passengers  safely,  and  a  failure  of  such  car- 
rier to  use  such  care  is  negligence  on  Its 
part  And  In  the  same  instruction  the  de- 
gree of  care  devolving  on  the  passenger  was 
defined  to  be  ordinary.  The  adverb  "reason- 
ably" used  in  the  instruction  to  qualify  the 
adjective  "practicable"  introduces  an  element 
of  uncertainty  Into  the  sentence.  The  duty 
of  the  carrier  is  to  exercise  the  highest  de- 
gree of  care  practicable.  The  word  "prac- 
ticable" means  "capable  of  being  done  or 
accomplished  with  available  means  or  resourc- 
es." Webster.  The  element  of  reasonable- 
ness is  in  that  definition.    What  is  unreason- 


able is  not  practicable.  But  when  the  word 
"reasonably"  Is  used  to  qualify  the  word 
"practicable,"  it  is  confusing,  and  is  liable 
to  misconstruction.  The  law  is  always  rea- 
sonable,  and  it  considers  it  reasonable  to 
require  of  the  carriers  a  high  degree  of 
care,  but  that  fact  would  not  jnstlts^  an  in- 
structlon  to  the  jury  that  the  law  requires 
the  carrier  to  exerdae  a  reasonably  high 
degree  of  care.  In  that  connection  tlie  word 
"reasonably"  would  so  qualify  the  word 
"high"  as  to  reduce  the  phrase  to  "reason- 
able care."  We  do  not  approvo  the  word 
"reasonably"  as  used  in  this  Instruction, 
but,  if  that  were  the  only  error  In  the  case, 
we  would  not  say  the  error  was  sufficient  to 
justify  the  granting  of  a  new  trial. 

[14]  (f)  Defendant's  instruction  10  la  as 
follows:  "The  court  Instructs  the  jury  that 
while  the  plaintiff  is  a  competent  witness  in 
this  case,  yet  In  determining  wliat  weight 
and  credit  you  will  give  to  her  testimony 
you  should  consider  her  Interest  in  the  re- 
sult of  the  trial,  and  that  she  is  the  plaintiff 
testifying  in  her  own  behalf.  Whatever  she 
may  have  said  against  her  own  interest  the 
law  presumes  to  be  true,  because  against  her 
interest;  but  what  she  may  have  said  in  her 
own  belialf  you  are  not  bound  to  believe, 
but  you  may  treat  the  same  as  true  or  false, 
just  as  you  may  believe  the  same  to  be  true 
or  false,  when  considered  In  connectloh  with 
all  the  evidence  in  the  case."  That  instruc- 
tion Is  bad  for  two  reasons:  First  it  points 
out  the  plaintiff  especially,  calls  attention  to 
the  fact  of  her  Interest  as  an  induconent  to 
Eer  to  swear  falsely;  and,  second.  In  effect 
it  says  that  every  word  that  stie  may  have 
uttered  that  militates  against  her  interest 
whether  deliberately  or  thoughtlessly,  Is  to 
be  set  down  as  truth,  while  everything  she 
may  have  said  in  her  own  interest  is  to  be 
scrutinized  with  care.  For  those  reasons, 
an  instruction  to  the  like  effect  and  in 
nearly  the  same  words  was  condemned  In 
Stetzler  v.  Hallway,  210  Mo.  704,  loc.  dt 
713,  714,  109  S.  W.  666.  To  the  same  effect 
also,  are  the  following  cases:  Clonner  v. 
Railroad,  181  Mo.  loc.  dt  415,  81  S.  W.  145; 
Montgomery  v.  Railroad,  181  Mo.  477,  79  8. 
W.  930;  Sheperd  v.  Bailroad,  189  Mo.  362, 
87  S.  W.  1007;  Zander  v.  Bailroad,  206  Mo. 
445,  103  S.  W.  1006.  For  the  errors  in  those 
instructions  the  court  would  have  been  jus- 
tified in  granting  a  new  trial,  even  if  the 
cause  assigned  in  the  order  was  not  suffi- 
cient 

[16]  3.  We  come  now  to  a  consideration 
of  the  cause  assigned  by  the  court  for  sus- 
taining the  motion  for  a  new  trial,  the  al- 
leged misconduct  of  one  of  the  men  connects 
ed  with  the  claim  department  of  the  defend- 
ant corporation.  The  trial  occurred  in  In- 
dependence, which  is  not  a  very  large  dty, 
and  which  contains  but  one  prindpal  tav- 
ern, where,  during  the  sessions  of  the  cir- 
cuit court  it  is  usual  for  persons  attending; 
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Judge,  lawyers,  litigants,  Jarors,  etc.,  to  go 
for  tbelr  midday  meal.  During  the  second 
day  of  tbe  trial  of  this  cause,  the  judge, 
baring  gone  to  that  tavern  for  his  dinner, 
noticed  at  another  table  five  men  sitting, 
three  of  whom  he  recognized  as  jurors  in 
the  case  on  trial,  and  the  two  others  were 
attending  court  in  the  interest  of  the  de- 
fendant, and  were  connected  with  the  de- 
fendant's claim  department'  Tbe  attendance 
of  those  two  men  on  the  court  was  in  the 
regular  and  legitimate  course  of  their  duties. 
At  tbe  time  these  five  men  were  eating  din- 
ner at  the  same  table  the  dtnlng  room  con- 
tained other  tables,  and  all  of  tbem  were 
occupied.  When  tbe  Judge  saw  tbe  men  at 
tbe  table,  he  immediately  arose  from  the 
table  at  which  be  was  sitting,  and  went  to 
another  table  at  which  one  of  tbe  attorneys 
for  tbe  defendant  was  seated  taking  his  meal, 
and  called  X^e  attorney's  attention  to  the 
fiict  that  those  two  men  were  taking  dinner 
at  tbe  same  table  with  the  three  Jurors,  and 
told  blm  it  was  not  proper.  Tbe  attorney 
soon  after  left  tbe  dining  room,  and  beckon- 
ed to  one  of  tbe  two  men,  tbe  claim  agent, 
who  came  out,  and  asked  bim  if  he  bad 
invited  those  Jurors  to  take  dinner  with 
blm,  or  if  be  was  to  pay  for  their  meal,  to 
whidi  be  replied  in  substance  that  be  had 
not  Invited  tbe  Jurors,  was  not  at  all  re- 
sponsible for  tbelr  action  in  taking  seats  at 
that  table,  and  was  not  to  pay  for  tbelr 
meal,  that  their  sitting  down  at  the  public 
table  was  a  matter  that  be  bad  no  control 
of,  and  nothing  to  do  with.  Before  going 
on  tbe  bench  in  the  afternoon,  tbe  judge 
called  the  defendant's  attorney  and  one  of 
the  plaintiff's  attorneys  into  his  chambers, 
and  mentioned  the  circumstances  to  them, 
and  said  to  the  attorney  for  the  plaintiff 
that,  if  he  so  desired,  the  court  would  dis- 
cbarge the  Jury  and  continue  tbe  case.  Tbe 
attorney  said  that  he  did  not  so  desire,  but 
suggested  that  tbe  Judge  have  tbe  claim 
agent  called  and  caution  him  against  Inter- 
course with  tbe  Jurors.  To  that  suggestion 
tbe  attorney  for  defendant  objected,  and 
said  that  be  himself  would  caution  him. 
Tbe  next  day,  the  trial  still  in  progress,  at 
tbe  noon  recess,  after  dinner,  tbe  claim 
agent  was  standing  at  the  door  of  the  tav- 
tm.  Tbe  three  Jurors  above  mentioned 
passed,  and  one  of  them  said  to  tbe  claim 
agent  that  they  were  just  going  to  play  a 
game  of  pool,  and  asked  blm  to  Join  tbem  in 
the  game,  to  which  be  consented,  accompany- 
ing tbem  to  the  poolroom.  The  four  played 
several  games  of  pool  together,  in  which  tbe 
claim  agent,  not  being  the  loser,  did  not 
pay  for  tbe  games,  but  they  were  paid  for 
by  tbe  others.  There  were  other  pool  tables 
in  the  room  at  which  a  number  of  men  were 
playing.  The  game  being  over,  tbe  claim 
agent  invited  the  three  men  with  whom  he 
bad  be^i  playing  to  take  cigars.  They  ac- 
cepted, each  took  a  cigar  and  the  claim 
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agent  paid  for  tbem,  total  20  cents.  Neltber 
during  tbe  dinner  the  day  before  nor  during 
the  games  of  pool  was  anything  said  about 
the  case  on  triaL  Tbe  three  jurors  were  rep- 
utable business  men,  and  tbe  claim  agent 
was  a  reputable  young  attorney  of  tbe  bar. 
Tbe  evidence  shows  that  there  was  nothing 
criminal  in  word  or  deed  committed.  Wheth- 
er the  social  Intercourse  between  tbe  claim 
agent  and  the  three  jurors  had  any  Influence 
on  their  minds  to  warp  tbelr  Judgment  is  left 
alone  to  conjecture.  Tbe  court  sustained  tbe 
motion  for  a  new  trial  for  this  conduct  of 
the  claim  agent  and  tbe  three  Jurors. 

Tbe  meeting  of  tbe  men  at  the  public  din- 
ner table  is  shown  to  have  been  entirely 
accidental  and  Innocent  We  gather  from 
the  testimony  that  tbe  claim  agent  and  bis 
assistant  were  already  seated  at  the  table 
when  two  of  tbe  jurors  came  in,  and,  the 
other  tables  in  that  part  of  the  dining  room 
being  occupied,  they,  seeing  seats  at  this 
table  vacant  took  them,  and  soon  tbe  third 
juror  came  in  and  joined  tbe  two  others. 
The  Judge  came  in  afterwards,  and  passed 
down  to  tbe  other  end  of  the  dining  room, 
and  took  a  seat  at  a  table  there,  and  after 
be  was  seated,  seeing  the  five  men  at  tbe 
other  table,  probably  thought  they  bad  come 
in  together  by  invitation  or  design  and  be 
thought  It  looked  badly,  so  he  brought  it  to 
the  notice  of  defendant's  attorney.  If  the 
social  Intercourse  between  these  men  bad 
ceased  there,  it  is  probable  the  Judge  would 
have  taken  no  further  notice  of  it  But 
after  the  conversation  between  tbe  Judge 
and  tbe  two  attorneys  in  bis  chambers,  he 
bad  a  right  to  presume  that  tbe  attorney 
for  tbe  defendant  had  cautioned  the  claim 
agent  to  cease  holding  social  intercourse 
with  tbe  jurors,  and  therefore  when  on  the 
next  day  he  was  Informed  that  they  were 
playing  pool  tpgetber  be  bad  cause  to  think 
that  bis  admonition  had  been  disregarded, 
and  that  the  claim  agent  was  acting  in  dis- 
obedience to  the  order  given.  For  that  rea- 
son be  granted  the  new  trial.  The  trial 
Judge  has  more  power  to  direct  the  course 
of  justice  in  the  trial  of  a  cause  than  any 
tribunal  that  may  have  charge  of  the  case 
after  him.  Not  everything  that  occurs  dur- 
ing tbe  trial  with  its  full  influence  as  dl»- 
cerned  by  tbe  trial  judge  can  be  shown  in 
the  record  that  is  sent  to  the  appellate 
court  He  not  only  hears  and  sees  what  is 
said  and  done,  but  be  discerns  its  influence, 
and  is  far  better  able  to  judge  whether  tbe 
trial  has  been  fair  than  is  the  court  that 
reviews  tbe  record.  For  that  reason,  great 
deference  should  be  given  to  bis  judgment 
when  he  grants  a  new  triaL  In  the  trial  of 
a  cause  in  a  court  of  Justice  not  only  should 
Influences  that  actually  work  evil  be  guard- 
ed against  but  also  acts  that  have  the  ap- 
pearance of  evil,  and  these  tbe  trial  Judge 
has  authority  to  forbid.  Not  only  should 
courts  rightly  decide  causes,  but  the  trials 
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sbonld  be  condncted  in  sncb  a  manner  that 
suspicion  <rf  wrong  will  not  arise.  Confi- 
dence In  the  integrity  of  the  conrts  is  abso- 
lutely essential  to  the  maintaining  of  the 
state  government 

Although  in  this  case  no  wrong  was  done 
by  the  social  intercourse  of  the  claim  agent 
with  the  jurors,  yet  the  Judge  had  a  right 
to  forbid  It,  and,  if  he  had  cause  to  believe 
that  his  order  was  being  disobeyed,  we  can- 
not say  that  he  abused  his  discretion  in 
granting  a  new  trial  on  that  account  The 
judgment  is  affirmed. 

LAMM,  WOODSON,  KBNNISH,  and 
BROWN,  JJ.,  concur.  FERRIS,  J.,  concurs 
in  paragraphs  1  and  2,  and  in  the  result, 
dissents  from  paragraph  8. 

GRAVES,  3.  (dissenting).  Paragraph  8  of 
this  opinion  is  wrong.  Orant  It  that  the 
trial  courts  should  protect  the  good  names 
of  the  courts  in  all  ways  possible,  yet  there 
Is  nothing  in  the  facts  of  this  case  to  call 
for  the  action  taken  by  this  trial  court 
Whilst  courts  should  protect  their  dignity 
and  even  see  that  the  parties  to  a  cause 
shun  the  appearance  of  evil,  yet  the  good 
names  of  jurors  and  other  parties  should 
not  be  ruthlessly  reflected  upon  by  hasty  ac- 
tion of  an  oversuspicious  judge.  The  facts 
of  this  case  did  not  warrant  the  aspersions 
cast  upon  the  Jurors  and  this  claim  agent 
by  the  trial  court,  and  the  reason  assigned 
by  the  trial  court  for  setting  aside  the  ver- 
dict should  not  be  sustained,  as  it  is  in  oar 
opinion.  This  was  the  matter  I  bad  more 
fully  in  mind  when  the  case  was  up  in  di- 
vision. 

2.  The  part  of  the  opinion  which  discuss- 
es the  Instructions  given  by  the  court  upon 
the  part  of  the  defendant  does  not  meet 
with  my  entire  approval.  Upon  re-reading 
the  record  and  the  opinion  by  Judge  VAI<- 
UANT,  I  am  Inclined  to  the  view  that  there 
was  error  In  the  giving  of  some  of  those  In- 
structions, but  perhaps  not  to  the  fall  ex- 
tent In  the  opinion  stated.  I  do  not  concur 
in  some  of  the  reasoning  under  this  branch 
of  the  opinion.  However,  there  is  enough 
error  in  instructions  to  justify  a  new  trial, 
and  for  that  reason  the  order  granting  it 
should  not  be  disturbed. 

8.  I  suggest,  further,  that  It  is  an  ex- 
tremely close  question,  under  the  pleadings, 
whether  the  evidence  for  plaintiff  Justified 
the  submission  of  the  case  to  the  Jury  at 
alL  It  Is  quite  evident,  when  all  facta  are 
considered,  that  were  it  a  case  between  man 
and  man,  and  not  a  case  of  an  old  lady 
against  a  railway  company,  the  verdict  of 
any  average  Jury  would  have  been  Just  as 
this  verdict  was — for  the  defendant  It  may 
be  that  plaintiff's  evidence  spells  a  case  for 
a  Jury,  bat,  as  the  case  mast  be  tried,  I  re- 
serve my  further  views  for  sudi  time  as  it 
may  be  necessary  to  more  closely  scrutinize 


the  record.  Her  case  may  be  stroigthened 
npon  a  retrial,  or  on  the  other  hand  It  may 
be  weakened.  I  dissent  from  the  present 
opinion  for  the  reason  aforesaid. 


WINN  T.  KANSAS  CITY  BEX/T  BY.  OO. 

(Supreme  Court  of  Missouri,  Division  Na  2. 

Nov.  18,  1912.) 

1.  Plbadino  (I  433*)— PrnxioN— SuFncMN- 

Cr  AFTEB   VeBDICT. 

Under  Rev.  St  1909,  |  2119,  forbiddinit 
the  reversal  of  a  judgment  for  want  of  any  al- 
legation on  account  of  which  omission  a  de- 
murrer could  have  been  maintained,  a  peti- 
tion alleging  that  defendant  operated  a  train, 
that  while  plaintiff  was  standing  in  a  position 
of  safety  on  the  train,  defendant  caused  bis  re- 
moval therefrom  and  permitted  him  to  fall 
under  the  train,  is  sufficient  after  verdict  in 
the  absence  of  any  demurrer. 

[Ed.    Note.— For  other   cases,   see   Heading, 
Cent  Dig.  |$  1461-14T7;    Dec.  Dig.  |  433.*] 

2.  JuDoiatRT(|239*)— Joint  Tobt— Reootebt 
— ^IssxTKS,  Proof,  and  Yabiance. 

A  plaintiff  suing  two  or  more  iMrsons  as 
joint  tort-feasors  may  recover  against  one  alone, 
and  this  rule  is  not  modified  by  Rev.  St  1909, 
f  1734,  relating  to  actions  in  which  a  Joint  lia- 
bility exists. 

[Ed.  Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  i  417;   Dec.  Dig.  |  239.*] 

3.  Bailboads  a  282*)— Irjubibs  to  Pebsonb 
ON    Tbains  — Nkqugbrck  —Question    fob 

JUBT. 

Where  a  fliuman  at  a  crossing,  required 
to  prevent  boys  from  getting  on  trains  at  his 
crossing,  forcibly  Jerked  a  boy  from  a  car 
ladder  supporting  him,  and  permitted  him  to 
fall  on  the  track,  causing  injury,  the  question 
of  his  guilt  of  actionable  negliJEence  was  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ii  910-923 ;   Dec.  IMg.  |  282.*] 

4.  Railroads  (§  281*)— Injubt  to  Tribd 
Persons— Neolioenck  or  Servant- Lia- 
BiLiTT  or  Master. 

Where  a  flagman,  who  was  required  to 
prevent  boys  from  getting  on  trains  at  hia 
crossing,  saw  a  boy  get  on  a  car  ladder  and  al- 
most immediately  seized  him,  pulled  him  from 
the  car,  and  caused  him  to  fall  on  the  track 
under  ue  train,  his  act  was  within  the  scope 
of  his  employment  and  the  railroad  company 
was  liable  for  the  resulting  injuries. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ff  902-909;   Dec.  Dig.  |  281.»1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Walter  A.  Powell,  Judga 

Action  by  Rupert  Winn,  by  Clara  M.  La- 
mont,  his  next  friend,  against  the  Kansas 
City  Belt  Bailway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
City,  M.  A.  Low  and  Paul  E.  Walker,  botli 
of  Topeka,  Kan.,  W.  F.  Evans,  of  St  Louis, 
and  Lathrop,  Morrow,  Fox  &  Moore,  of  Kan- 
sas City,  for  appellant  A.  F.  Smith,  Boyle 
&  Howell,  Jos.  S.  Brooks,  and  Guthrie,  Gam- 
ble &  Street,  all  of  Kansas  City,  for  respond- 
ent 
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BLAIR,  C.  This  action  was  Instltated  In 
the  circuit  court  of  Jackson  tx)nnty  by  Kn- 
pert  Winn,  by  next  friend,  against  the  Kan- 
sas City  Belt  Railway  Company  and  the 
Kansas  City  Terminal  Railway  Company  to 
recover  damages  for  the  loss  of  an  arm  and 
other  injuries  alleged  to  have  resulted  from 
defendants'  negligence.  At  the  close  of  his 
evidence,  plaintiff  dismissed  as  to  the  Kan- 
sas City  Terminal  Railway  Company,  and 
subsequent  proceedings  resulted  in  a  Judg- 
ment against  the  Kansas  City  Belt  Railway 
Company,  from  which  Judgment  this  appeal 
is  prosecuted. 

The  count  of  the  petition  on  which  recov- 
ery was  had.  charges,  among  other  things, 
that  "defendants  and  some  other  railway 
company  were  operating  a  moving  train  on 
the  tracks  and  road  of  the  defendants  under 
and  by  virtue  of  a  license^  permit,  lease,  or 
running  arrangement,  with  or  from  said 
defendants,"  and  "while  plalntltC  was  riding 
on  said  moving  train,  which  was  running  on 
the  tracks  and  road  of  the  defendants, 
*  *  *  and,  while  he  was  standing  in  a 
position  of  safety  on  said  train,  the  defend- 
ants and  said  lessee  railway  company  caused 
the  plaintiff  to  be  removed  therefrom  In  such 
a  manner  that  plaintiff  fell  or  was  thrown 
under  said  moving  train  and  his  right  arm, 
etc  •  •  •  Plaintiff  says  that  the  con- 
duct of  the  defendants  and  said  lessee  rail- 
way company  In  removing  and  causing  to  be 
removed  the  plaintiff  from  said  train  under 
the  circumstances  was  negligent  Where- 
fore," etc.  Appellant's  answer  was  a  gener- 
al denial. 

The  Injury  occurred  at  Twentieth  and 
Campbell  streets  In  Kansas  City,  at  which 
point  appellant's  road  crosses  Campbell 
street,  where  a  flagman  or  watchman  was 
and  long  had  been  stationed.  A  freight 
train  was  proceeding  westward  along  appel- 
lant's tracks  and  across  Campbell  street 
when  respondent,  a  13  year  old  boy,  in 
the  flagman's  presence,  got  upon  the  lad- 
der at  the  side  and  near  the  end  of  one  of 
the  cars,  and  took  a  position  with  his  feet 
in  the  stirrup  and  his  hands  grasping  one 
of  the  rounds  of  the  ladder.  As  this  car 
passed  over  the  crossing,  the  evidence  tends 
to  show  the  flagman  stepped  up  behind  re- 
spondent, seized  bold  of  the  belt  of  his 
trousers  at  the  back,  and  pulled  him  from 
the  car.  At  this  Juncture  the  flagman  re- 
leased hia  hold  on  respondent  and  the  lat- 
ter fell  between  the  cars  and  upon  or  be- 
side the  rail,  and  his  right  arm  was  caught 
and  crushed  beneath  the  wheels.  The  evi- 
dence tends  to  show  the  flagman  was  old  and 
weak.  The  evidence  showed  it  was  the  flag- 
man's duty  to  keep  boys  from  getting  on 
trains  at  bis  crossing,  and  that  for  years 
and  in  many  Instances  he  had  exercised 
this  authority.  His  own  testimony  is  to 
tills  effect  and  Is  clearly  sosceptible  of  the 
farther  interpretation  that  his  Instructions 


were  to  see  to  It,  generally,  that  no  acci- 
dents hapi>ened  at  the  crossing,  and  that 
he  did  whatever  In  his  Judgment  would  "pro- 
tect the  situation  better."  Appellant's  su- 
perintendent testlfled  it  was  the  flagman's 
duty  to  "warn  and  prevent  boys  getting  on 
trains,  if  he  could,"  and  that  the  same  in- 
structions were  given  all  flagmen.  For  re- 
spondent one  of  appellant's  former  flagmen, 
in  service  in  1906,  had  testified  the  instruc- 
tions were  not  to  permit  persona  to  get  on 
trains  at  crossings. 

[1]  1.  It  Is  said  no  negligence  Is  charged. 
In  view  of  the  failure  to  demur  and  the  stat- 
utory provision  (section  2119,  R.  S.  1909) 
that  after  verdict  the  Judgment  thereon  shall 
not  be  reversed  "for  the  want  of  any  alle- 
gation or  averment  on  account  of  which 
omission  a  demurrer  conld  have  been  main- 
tained," nor  "for  omitting  any  allegation  or 
averment  withoat  proving  which  the  triers 
of  the  issue  ought  not  to  have  given  such  a 
verdict,"  the  objection  comes  too  late.  Is 
the  drcnmstances,  appellant  cannot  now  com- 
plain of  a  defective  statement  of  the  cause 
of  action. 

[2]  2.  The  petition  ^targes  Joint  negU- 
gence^  bat  the  evidence  has  no  tendency  to 
connect  any  save  appellant  with  the  Injury, 
and  appellant's  counsel  earnestly  Insist  this 
constitutes  a  total  failure  of  proof.  The  ar- 
gument Is,  in  substance,  that,  under  a  peti- 
tion charging  a  Joint  tort,  proof  of  a  tort 
committed  by  one  alone  is  insufficient  to 
authorize  Judgment  against  even  the  guilty 
defendant 

In  Wlnslow  et  al.  v.  Newlan  et  al.,  45  111. 
loc.  dt  148,  it  was  said  that  in  actions  of 
tort  "it  is  a  rule  of  practice,  coeval  with 
our  system  of  Jurisprudence,  that  a  plaintiff 
may  recover  against  as  many,  and  only  such, 
defendants  as  he  proves  to  be  guilty,"  and  in 
Railway  v.  Laird,  164  U.  S.  loc.  dt.  400,  17 
Sup.  Ct  123,  41  L.  Ed.  485,  It  was  said  that, 
since  "In  an  action  against  Joint  tort-feasors 
recovery  may  be  had  against  one,  it  follows 
that  allegations  alleging  a  Joint  relationship 
and  the  doing  of  negligent  acts  Jointly  are 
divisible,  and  that  a  recovery  may  be  had 
where  the  proof  establishes  the  connection 
of  but  one  defendant  with  the  acts  averred." 
At  common  law,  "In  actions  ex  delicto  a 
Joint  liability  need  not  be  proved,  and  con- 
sequently a  misjoinder  of  defendants  will 
not  defeat  a  recovery."  Volume  15,  Ency. 
PI.  &  Frac.  p.  683,  and  cases  dted.  To 
these  anthoritles  may  be  added:  Tompkins  v. 
Railway,  66  Cal.  163,  4  Pac.  1165;  Rome  R. 
R.  V.  Thompson,  101  Oa.  26,  28  S.  E.  429; 
Railway  v.  Duvall,  40  Ind.  246;  Matthews  v. 
Railway,  56  N.  J.  Law,  34,  27  Atl.  919,  22 
L.  R.  A.  261;  Railway  v.  Treadway,  143  Ind. 
loc.  dt  703,  40  N.  B.  807,  41  N.  E.  794; 
Krebs  Hop  Co.  v.  Taylor,  52  Or.  627,  97 
Pac.  44,  98  Pac.  494;  Railway  v.  Sheftall 
et  al.,  133  Fed.  722,  66  C.  C.  A.  552;  Linqulst 
T.  Hodges,  248  111.  loc.  cit  497,  94  N.  B.  94; 
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Plror  T.  Taylor,  116  Md.  69,  81  AtL  889; 
Railway  t.  Laird,  68  Fed.  760,  7  G.  G.  A. 
789;  Black  on  Judgments,  i  20T;  Dicey  on 
Parties  to  Actions,  pp.  431,  432;  Cooley  on 
Torts,  227  (156) ;  Pomeroy's  Code  Remedies, 
p.  278  (section  192,  p.  291).  That  tills  rule 
has  always  been  accepted  In  this  state  is  evi- 
denced by  many  decisions.  Noble  t.  Kansas 
City,  95  Mo.  App.  loc.  clt  172,  68  S.  W.  969 ; 
Hunt  V.  Railway,  89  Mo.  607,  1  B.  W.  127; 
KUeber  v.  Railway  et  al.,  107  Mo.  240,  17  S. 
W.  946,  14  L.  R.  A.  613;  WaU  v.  Transit 
Co.,  203  Mo.  261,  101  S.  W.  1;'  Wiggin  v.  St 
Louis,  135  Mo.  668,  37  S.  W.  628;  Moudy 
v.  Provision  Co.,  149  Mo.  App.  413, 130  S.  W. 
476;  Wills  V.  Railway  et  al.,  133  Mo.  App. 
626,  113  S.  W.  713;  Stotler  v.  Railway,  200 
Mo.  loc.  clt  149,  160,  98  S.  W.  609.  Cer- 
tainly the  statutes  have  not  affected  the  prin- 
ciple, and  section  1734,  R.  S.  1909,  which  is 
relied  upon,  relates  to  actions  In  which  a 
joint  liability  exists,  not  to  actions  in  which 
Joint  liability  Is  merely  charged  and  does 
not  exist  Besides,  its  provisions  are  en- 
abling and  not  restrictive.  The  cases  an- 
nouncing the  rule  in  actions  on  Joint  con- 
tracts are  not  in  point;  the  common  law  In 
such  cases  being  wholly  different  from  that 
applicable  In  actions  of  torts.  Further  those 
cases  have  been  overruled.  Bagnell  Tie  & 
Timber  Co.  v.  Railway,  146  «.  W.  469.  In 
the  other  Missouri  cases  cited  (Otrlch  v. 
Railways,  164  Mo.  App.  420,  134  S.  W.  665, 
^nd  Barton  v.  Barton,  119  Mo.  App.  507,  94 
S.  W.  674)  there  had  been  a  Joint  recovery, 
and  the  courts  merely  held  that  proof  of  a 
Joint  wrong  was  necessary  to  uphold  the 
Joint  Judgment 

It  has  been  pointed  out  (Cooley  on  Torts, 
supra)  that  the  rule  in  Pennsylvania  is  or 
was  in  some  respects  somewhat  different 
from  that  commonly  accepted,  and  it  may  be 
added  that  a  like  observation  would  seem  to 
apply  to  certain  decisions  of  the  courts  of 
Illinois.  It  appears  now  to  be  held,  how- 
ever, that  If  two  or  more  are  Joined,  and  the 
proof  shows  but  one  to  be  guilty,  a  dis- 
missal as  to  those  not  Involved,  ipso  facto, 
no  point  being  made  at  the  trial,  ordinarily 
amounts  to  an  amendment  eliminating  all 
allegations  save  as  to  the  remaining  defend- 
ant and  a  Judgment  against  him  alone  will 
be  sustained.  Sturzebecker  v.  Inland  Co., 
211  Pa.  156,  60  Att.  683;  Llnqulst  v.  Hodges. 
248  111.  491,  94  N.  E.  94.  It  Is  true  there 
might  arise  a  case  in  which  the  admission 
of  evidence  against  a  defendant  not  liable 
on  the  facts  might  be  harmful  to  the  de- 
fendant found  guilty,  but  no  such  question 
Is  in  this  case.  The  sole  question  is  whether, 
under  a  general  charge  of  the  common  negli- 
gence of  three,  recovery  may  be  had  against 
the  one  defendant  guilty.  The  decisions 
in  cases  In  which  separate  concurring  acts, 
all  necessary  to  constitute  a  cause  of  action, 
were  charged,  and  those  merely  holding  that 
a  Joint  recovery  cannot  be  had  under  al- 


legations of  Joint  wrong,  on  proof  of  separate 
unconnected  torts  by  the  several  defend- 
ants,  as  virell  as  those  in  cases  In  which  con- 
cert of  action  Is  necessary  to  the  existence 
of  any  cause  of  action,  are  not  applicable. 
The  authorities  are  practically  unanimous, 
and   the  point  is   ruled   against   appellant 

[3]  3.  In  the  case  of  BriU  v.  Eddy,  116 
Mo.  596,  22  S.  W.  488,  this  court  had  before 
it  so  far  as  concerns  the  negligence  Involved, 
facts  strikingly  like  those  in  the  present 
case.  It  is  unnecessary  to  say  more  than 
that  under  the  rule  then  announced  the  ques- 
tion of  negligence  was  for  the  Jury.  The 
cases  cited  in  support  of  the  contrary  conten- 
tion (LUlls  V.  Railway,  64  Mo;  464,  27  Am. 
Rep.  256;  Randolph  v.  Railroad,  129  Mo. 
App.  1, 107  S.  W.  1029;  Bolln,  Adm'r,  v.  RaU- 
way,  108  Wis.  333,  84  N.  W.  446,  81  Am.  St 
Rep.  911)  are  beside  the  question.  The  first 
two  were  actions  to  recover  for  Injuries  al- 
leged to  have  been  Inflicted  by  the  use  of 
excessive  force  in  ejecting  from  passenger 
trains  persons  who  refused  to  pay  fare,  and 
the  last  discusses  the  rule  applicable  whoi 
a  trespasser  is  ordered  off  a  slowly  moving 
train  and,  while  In  the  possession  of  all  hia 
faculties  and  In  control  of  his  own  move- 
ments, is  Injured  by  his  own  negligence. 

In  the  case  at  bar  the  flagman  forcibly 
Jerked  respondent  from  the  ladder  which 
supported  him.  He  did  not  order  respondent 
off  the  car  and  permit  him  to  exercise  his 
Judgment  and  control  his  own  movements  In 
dismounting,  but  took  the  matter  Into  his 
own  hands.  Having  undertaken  this  and  de- 
prived respondent  of  the  power  of  protecting 
himself,  he  permitted  him  to  fall,  dropped 
him  upon  or  near  the  rail,  and  the  Injury 
followed.  What  was  said  In  Brill  v.  Eddy, 
supra,  as  to  the  resistance  offered  by  the 
boy  when  grasped  is  applicable  here  and  Is 
supported  by  authority  elsewhere.  In  that 
case  it  appeared  the  boy  had  no  warning; 
in  this  It  cannot  as  a  matter  of  law,  be 
said  the  boy  knew  he  was  suddenly  to  be 
grasped  and  pulled  from  the  car.  The  dif- 
ference, If  any,  can  no  more  than  affect  the 
weight  not  the  legal  effect  of  the  circum- 
stance. It  may  be  added  there  was  no  plea 
of  contributory  negligence,  but  the  Jury  was 
Instructed  that.  If  respondent's  resistance, 
If  any,  to  the  flagman,  materially  contributed 
to  the  Injury,  the  verdict  should  be  for  de- 
fendant. 

[4]  4.  The  flagman  or  watchman's  act  was 
clearly  one  for  the  results  of  which  appellant 
is  liable.  His  authority  to  prevent  boys  from 
getting  on  trains  at  his  crossing  was  estab- 
lished by  the  superintendent,  whose  duty 
it  was  to  promulgate  instructions  to  flag- 
men. It  is  an  established  fact  on  this  rec- 
ord. He  was  at  his  appointed  station  on 
the  crossing  engaged  in  the  performance  of 
his  duty  when  respondent  got  upon  the  car 
ladder  In  bis  very  presence  and  almost  im- 
mediately  was   seized   by   him  and  palled 
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from  the  car.  Tbere  is  no  bint  in  tbe  evi- 
dence that  the  flagman  was  actuated  by 
any  i)ossibIe  motive  other  than  the  perform- 
ance of  his  duty  as  tbe  servant  of  appellant. 
In  this  state  of  things  tbe  fact  that  tbe 
Instructions  on  this  phase  of  the  case  are 
not  so  clear  as  they  might  have  been  is  not 
sufficient  ground  for  reversal.  Haebl  v. 
Railway,  119  Mo.  325,  24  8.  W.  737 ;  Railway 
v.  Hunter,  74  Miss.  444,  21  South.  304. 
Tbe  Judgment  is  afibmed. 

BOT.  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  la  adopted  as  the  opinion  of  tbe 
conrt.    All  the  Judges  concur.  " 


STATE  ex  rel.  KIMBRELL,  Pros.  Atty.,  t. 

PEOPLE'S  ICE,  STORAGE  & 

FUBIi  CO.  et  al. 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 
June  29,  1912.    Rehearing  Denied 
Nov.  80,  1912.) 

1,  ExcKFTiowB,  But  OF   ({  38*)— Time  fob 
Makiho  and  Filino— Tebm  of  Coubt. 

The  referahility  of  a  proceeding  wag  not 
<4>en  to  review  on  appeal,  where  no  bill  of  ex- 
ceptions was  filed  at  the  term  at  which  the  ref- 
eree was  appointed,  nor  leave  taken  at  that 
term  to  file  such  bill ;  the  point  not  being  saved 
by  recital  in  a  bill  filed  by  leave  given  at  a  later 
term. 

(Ed.  Note.— For  other  cases,  see  Bxceptiona, 
BUI  of.  Cent  Dig.  ${  49-53;   Dec.  Dig.  I  38.*] 

2.  Refekknck   (I  34*)— Obdeb  of  Refebenob 
—Objections— Exceptions. 

Objections  to  the  reference  of  a  proceed- 
ing should  be  made  at  the  time  the  referee  ia 
appointed,  and  to  the  court  itself;  and  hence 
objections  on  this  point  before  tbe  referee,  and 
motions  to  set  aside  the  appointment  and  strike 
oat  the  testimony  because  the  case  was  not 
referable,  filed  after  the  report  was  made,  were 
properly  overruled. 

[Eld.  Note.— For  other  cases,  see  Reference, 
Gent  Dig.  M  61,  62;  Dec.  Dig.  |  34.*] 

8.  Refebence  (I  41*)  —  Atjthobity  of  Ref- 


A  referee  has  no  power  to  set  saide  his 
own  appointment,  on  tbe  ground  that  tbe  cause 
ia  not  referable. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Gent  Dig.  I  67;  Dec.  Dig.  |  41.*] 

4.  JtTBT  (I  25*)- Tbial  by  Jubt— Demand— 

Tnoc  FOB  Making. 

A  motion  for  a  trial  by  jnry  after  a  referee 
has  filed  his  report  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  If  154-173;  Dec.  Dig.  |  25.*] 

6.  Vbkot  (i  77*)  —Change  — Tnn  fob  Ap- 
plication. 

Where,  after  an  application  for  a  change 
of  venne  Was  verified,  tbe  moving  party  filed 
•everal  other  motions  and  gave  no  notice  of  tbe 
intended  presentation  of  the  application  for  the 
change  until  such  other  motions  were  overrul- 
ed, the  cliange  of  venne  was  properly  refused. 

[SSd.  Note.— For  other  cases,  see  Venue,  Cent 
Dtg.  ii  69,  134,  138;   Dec  Dig.  |  77.*I 

6w  Qco  Wabbanto  (S  1*)- Fobm  of  Reiiedy. 

Proceedings  in  the  nature  of  qno  warranto, 

not  instituted  under  the  statute,  are  of  com- 


mon-law origin;  and,  as  a  general  rule,  equita- 
ble rules  are  not  applicable  to  tbem. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |S  1,  3,  23,  28;  Dec.  Dig. 
i  -^  J 

7.  Election  of  Remedies  (|  3*) — ^Kxclusivb- 
NE88  of  Remedy. 

If  any  remedy  by  injunction  to  restrain  un- 
lawful combinations  in  restraint  of  trade  by 
corporations  exists,  it  is  wholly  inconsistent 
with  the  remedy  by  quo  warranto;  and  the  two 
cannot  be  prosecuted  at  the  eame  time,  even 
separately,  since  quo  warranto  goes  to  the  life 
of  tbe  corporation  informed  against,  while  the 
injunction  proceeding  is  necessarily  predicated 
upon  the  continuance  of  Its  existence. 

[B!d.  Note. — ^For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  |i  3,  4;    Dec.  Dig.  I  3.*J 

8.  Appeal  and  Ebbob  (I  171*) —Review — 
Scope  and  Theoby  of  Case. 

Where  a  proceeding  was  tried  below  and 
heard  in  the  Supreme  Court  on  the  theory  that 
it  was  a  proceeding  in  the  nature  of  quo  war- 
ranto, it  will  be  decided  by  the  Supreme  Court 
on  the  same  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  106a-1063,  1066,  1067, 
1161-1166;  DecT)ig.  1 171.*] 

9.  Refebenob  (|  102*)— Rxpobt— Opkbation 
and  Effect. 

Rev.  St  1900,  t  2013,  giving  a  referee's 
report  when  confirmed  by  the  court  the  same 
effect  as  a  special  verdict  does  not  apply  where 
the  court  does  not  confirm  the  report,  but  sus- 
tains exceptions  thereto  and  makes  independent 
findings. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  181-187;   Dec  Dig.  I  102.*] 

10.  APPEAL  and  Ebbob  (i  924*)— Review— 
Findings  of  Fact. 

In  determining  the  conclusiveness  of  the 
trial  court's  findings,  made  after  sastaining  ex- 
ceptions to  those  01  the  referee,  the  case  will 
be  treated  as  one  compulsorily  referable,  where 
no  exception  to  the  reference  was  properly 
saved. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  i|  2889,  8726,  8727;  Dec 
Dig.  I  924.*] 

11.  Refebence    (|  99*)— Repobt  — Setting 
Abide. 

In  case  of  a  compulsory  reference,  the 
trial  conrt  may  act  upon  the  referee's  report 
and  find  therefrom  different  conclusions  from 
those  reported  by  the  referee. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  f|  148-156;   Dec  Dig.  {  99.*] 

12.  Appeal  and  Ebbob  (i  1013*)— Review- 
Findings  OF  Fact. 

A  findmg  of  fact,  based  on  a  mere  mathe- 
matical compntation,  is  reviewable  on  appeal, 
since  any  incorrect  nnding  is  witiiout  evidence 
to  support  it 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  ||  8993-3905;  Dec  Dig.  { 
1018.''] 

13.  Appeal  and  Ebbob  (i  1008*)— Revbcw— 
Findings  of  Fact. 

The  rule  sa  to  the  conolusiveness  of  the 
trial  court's  findings  is  not  inapplicable  because 
the  testimony  was  wholly  by  deposition,  or  be- 
cause one  judge  heard  the  evidence  and  another 
decided  the  case  on  the  transcript  thereoL 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  Si  8955-8960,  8M»-^069; 
Dec  Dig.  S  1008*] 

14.  RxFEBENCK   (i  99*)— Refobiv-Opbbation 

and  Effect. 

In  the  case  of  a  compulsory  reference,  the 
referee's   power    is   limited    to   recommending 
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Judgment;  and  the  reference  can  aid,  but  not 
bind,  the  trial  indge,  upon  wliom  rests  the  duty 
and  responsibility  as  to  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  i|  14&-166;   Dec  Dig.  g  99.*] 

16.  Appeal  and  Ebrob  (|  1022*)— Revisw— 

Findings  or  Fact. 

The  findings  of  the  trial  court,  after  set- 
ting aside  those  made  by  the  referee,  are  no 
more  open  for  review  on  the  mere  weight  of 
the  evidence  than  any  other  findings,  since  the 
referee's  findings  are  not  judicially  made  until 
approved:  and  where  they  are  set  aside  the 
only  findings  which  are  Judicially  made  are 
those  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4015-4018;    Dec.  Dig.  i 

16.  Quo  Wabbanto  (I  48*)— PutADINO— IN- 
FOBMATION. 

An  information  in  the  nature  of  quo  war- 
ranto, alleging  that  prior  to  a  certain  date  cer- 
tain companies  and  copartnerships  were  engag- 
ed in  the  manufacture  and  sale  of  Ice  in  com- 
petition, and  that  on  that  date  a  new  corpora- 
tion was  organised  by  them  for  the  purpose  of 
restricting  competition,  should  not  be  construed 
after  Judgment  as  alleging  that  competitive 
conditions  existed  at  all  times  prior  to  the  spec- 
ified date,  so  as  to  overthrow  findings  baaed 
in  part  on  evidence  of  unlawful  acts  prior  to 
sudi  date. 

[EM.  Note.— For  other  eases,  see  Quo  War- 
ranto, Cent  Dig.  ii  49-62,  tS9,  00;  Dec.  Dig.  | 

17.  Monopolies  ({  24*)  —  Pbocebdinos  to 
Pbevbnt  Unlawful  OoMBiNAnoNa  —  Evi- 
dence. 

In  a  proceeding  against  persons  claimed  to 
have  formed  an  unlawful  combination  in  re- 
straint of  trade,  evidence  of  the  preliminary 
steps  in  the  formation  of  such  combination, 
prior  to  the  date  on  which  the  combination  Is 
alleged  to  exist,  is  admissible. 

[Ed.  Note.— For  other  case,  see  Monopolies, 
Cent.  Dig.  1 17;   Dec.  Dig.  f  24.*] 

18.  MoNOFOUES  ({  20* )  —  Pboceedinob  to 
Pbevent  Unlawful  Combinations  —  De- 
fenses. 

Competitors  in  the  business  of  manufac- 
turing and  selling  ice  combined  to  restrict  com- 
petition and,  to  carry  oat  this  purpose,  organ- 
ised a  distributing  company,  with  which  they  all 
contracted  to  sefi  their  output  of  ice.  Subse- 
quently the  distributing  company  was  reorgan- 
ised for  the  purpose  of  increasing  its  powers, 
and  the  reorganised  company  succeeded  to  the 
property,  contracts,  assets,  and  liabilities  of 
the  old  company,  and  to  its  identity  in  the  un- 
lawful combination.  Held,  that  the  existence 
of  the  unlawful  combination  prior  to  the  incor- 
poration of  such  new  company  was  not  avail- 
able to  it  as  a  defense  against  a  charge  of  vio- 
lating the  anti-trust  act 

[Ed.  Note.— For  other  case,  see  Monopolies, 
De&  Dig.  {  20.*] 

19.  CoNSPiBACT  (I  13*)— Pebsons  Liable- 
Acts  OF  CO-CONSPIBATOBS. 

As  a  general  rule,  if  a  conspiracy  exists 
and  another  Joins  with  the  conspirators,  he  is 
deemed  a  party  to  all  acts  done  by  any  of  the 
conspirators,  before  or  afterwards,  in  further- 
ance of  the  common  design. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  I  14;  Dec.  Dig.  |  18.*] 

20.  Monopolies  ((  24*)  —  Pbocebdinos  to 
Prevent  Unlawful  Coubinations- Eti- 

DBNOE. 

Certain  corporations  and  copartnerships 
formed   an   unlawful   combination   to    restrict 


competition  and  organized  the  P.  Company  to 
carry  out  the  purposes  of  the  combination.  The 
assets  of  the  H.  Company,  one  of  the  parties  to 
the  combination,  and  whose  president  partici- 
pated in  the  organization  and  knew  ttie  purposes 
of  the  P.  Company,  were  purchased  by  the  K. 
Brewery  Company  thereafter  organised,  and 
the  president  of  the  H.  Company  became  the 
president  of  the  K.  Company.  Beld,  that  it 
could  not  be  said,  as  a  matter  of  law,  that  the ' 
K.  Company  did  not  have  knowledge  of  the  un- 
lawful character  of  the  P.  Company ;  and  hence 
a  Judgment  against  defendant  for  violating  the 
antutrust  act  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  17:   Dec  Dig.  i  24.*] 

21.  Evidence  n  253*)— Acts  aho  Deoi.ajia- 

TIONB  OF  CO-CONSPIBATOBS. 

Where  there  was  other  evidence  that  a 
corporation  entered  into  an  agreement  with  an- 
other company  to  fix  prices,  the  declarations 
of  its  president  and  acnve  manager  in  further- 
ance of  the  purpose  of  the  combination  were 
admissible  as  declarations  of  a  co-conspirator. 
[Ed.  Note. — For  other  cases,  gee  Evidence, 
Cent  Dig.  {|  991-1S02 ;  Dec  Dig.  |  253.*] 

22.  Cbikinal  Law  (I  422*)— Evidence— Acts 

AND  DeCLAKATIONB  OF  OO-CONSPIBATOBS. 

It  is  not  necessary  that  co-conspirators  be 
indicted  and  tried  together,  in  order  to  render 
the  acts  and  declarations  of  one  admissible 
against  the  others. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  964-088;   Dec.  Dig.  {  422.*] 

23.  Monopolies  (|  17*)— Evidence— Weight 
and  sufficienot. 

The  fact  that  parties  charged  with  effect- 
ing an  unlawful  combination  to  restrict  com- 
petition in  the  sale  of  ice,  by  forming  a  cor- 
poration to  handle  their  output  sold  small 
(quantities  of  ice  to  others  than  such  corpora- 
tion during  the  spring  and  summer  months, 
when  the  demand  for  ice  was  small,  did  not  re- 
fute the  charge,  especially  where  such  ice  was 
sold  in  such  quarters  as  to  have  no  tendency 
to  affect  the  rate  made  by  such  corporation. 

[Ed.  Note.— For  other  case,  see  Monopolies, 
Cent  Dig.  |  13;   Dec  Dig.  i  17.*] 

24.  Monopolies  (|  12*)— Combinations  in 
Restbaint  of  Tbadb--Combinations  Pbo- 
hibited. 

The  anti-trust  law,  in  plain  and  unambig- 
uous language,  condemns  every  direct  restraint 
of  trade,  great  or  small,  without  regard  to  what 
the  courts  may  think  as  to  the  extent  of  the 
effect  of  the  combination. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  10;    Deo.  Dig.  {.  12.*] 

25.  Constitutional  Law  (f  70*)— Judicial 
PowEBS— Encboachment  on  Lboislatube. 

The  judgment  of  the  Legislature,  within 
its  constitutional  powers.  Is  final:  and  the  wis- 
dom of  its  enactments  cannot  be  questioned  by 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Tyaw,  Cent  Dig.  |S  129-132,  137;  Deo. 
Dig.  I  70.*] 

26.  Appeal  and  Ebbob  (|  843*) — Review — 
Moot  Questions. 

The  question  whether  the  court  in  a  pro- 
ceeding to  dissolve  an  unlawful  combination  in 
restraint  of  trade,  erred  in  ordering  the  can- 
cellation of  certain  contracts  will  not  be  deter- 
mined where,  by  the  expiration  of  the  contracts 
by  their  own  terms,  the  question  has  become 
a  moot  one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3:«1-:«41;  Dec.  Dig.  f 
843.*] 
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27.  IfonopouKS    (I   21*)— Pbocexdings    to 

PBBTKNT— SUFFICIKNCT  OF.  EVIDENCi:. 

In  a  proceeding  against  persona  cliarged 
with  effecting  an  unlawful  combination  to  re- 
strict compeution.  evidence  held  to  support  the 
trial  court  s  findings  that  certain  of  the  defend- 
ants had  effected  such  an  unlawful  combination. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  S  17;  Dec.  Dig.  (24.*] 

Appeal  from  Circuit  Court,  Jackson  Ooun- 
ty;  Walter  B.  Powell,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  the  State,  on  the  relation  of  I.  B.  Elm- 
bttU,  Prosecuting  Attorney,  against  the  Peo- 
ple's Ice,  St<»age  &  Fuel  Company  and  oth- 
ers. From  the  judgment,  the  defendant  nam- 
ed and  others  appeal.    Affirmed. 

Cowherd,  Ingraham,  Durham  &  Morse,  of 
.Kansas  City,  for  Kansas  City  Breweries  Co. 
Warner,  Dean,  McLeond  &  Tlmmonds,  of 
Kansas  City,  for  People's  Ice,  Storage  &  Fuel 
Co.,  Yanderslice-Lynds  Mercantile  Co.,  and 
Central  Coal  Co.  Clinton  A.  Welch,  of  Kan- 
sas City,  for  Central  Ice  Co.  I.  B.  Klmbrell 
and  Clyde  Taylor,  both  6t  Kansas  City,  for 
respondent 

BLAIB,  O.  This  Is  a  proceeding  by  in- 
formation In  the  nature  of  quo  warranto  in- 
stituted by  the  prosecuting  attorney  of  Jack- 
son County,  on  his  own  relation  and  In  his 
official  capacity,  against  the  People's  Ice, 
Storage  &  Fuel  Company,  the  VandersUce- 
Lynds  Mercantile  Company,  the  Central  Ice 
Company,  the  Western  Ice  &  Cold  Storage 
Company,  the  Kansas  City  Breweries  Com- 
IMiny,  the  Dold  Packing  Company,  John  J. 
Ruddy,  and  Thomas  P..  Ruddy.  The  Ruddys 
are  alleged  to  be  partners,  doing  business  un- 
der the  firm  name  of  Ruddy  Bros.,  and  also 
under  the  name  of  the  Inter-State  Ice  &  Cold 
Storage  Company.  £3zceptlng  the  Jacob  Dold 
Packing  Company,  the  other  corporate  de- 
fendants are  BUssouri  corporations.  The 
Jacob  Dold  Packing  Company  Is  a  corpora- 
tion, but  It  Is  not  alleged  In  what  state  it 
-was  organized.  The  circuit  court  foimd  for 
the  defendants  Jacob  Dold  Packing  Company, 
the  Western  Ice  &  Cold  Storage  Company, 
John  J.  Ruddy,  and  Thomas  P.  Ruddy,  but 
entered  Judgment  against  the  other  defend- 
ants asseealng  a  fine  of  $5,000  against  the 
Central  Ice  Company,  a  fine  of  $4,500  against 
the  Vandersllce-Lynds  Mercantile  Company, 
a  fine  of  $5,000  against  the  Kansas  City 
Breweries  Company,  a  fine  of  $15,000  against 
the  People's  Ice,  Storage  &  Fuel  Company, 
and  also  entered  Judgment  forfeiting  the 
charter  of  the  last-named  company.  From 
that  Judgment,  all  four  convicted  defendants 
appealed. 

The  Information  alleged,  in  substance,  that 
prior  to  July  1,  1905,  the  defendants,  except- 
ing the  People's  lo^  Storage  &  Fuel  Com- 
pany, manufactured  and  sold  00  per  cent-  of 
the  Ice  used  la  Kansas  City,  Mo.,  and  vicin- 
ity;   that  the  People's  Ice,  Storage  &  Fuel 


Company,  a  corporation  with  capital  stock  of 
$170,000,  was  organized  imder  the  laws  of 
Missouri  by  stockholders  of  &e  other  de- 
fendants, the  stock  being  held  In  trust  for 
their  respective  corporations  by  the  stock- 
holders mentioned;  that  subsequently  the 
other  defendants,  excepting  the  Central  Ice 
Company,  agreed  with  each  other  and  the 
People's  Ice,  Storage  &  Fuel  Company  that 
for  a  period  of  three  years  each  would  sell 
to  the  latter  for  about  cost  the  Ice  It  manu- 
factured, excepting  such  ice  as  It  used  In  Its 
own  business,  other  than  the  Ice  business; 
that  said  contracts  were  in  force  and  being 
compiled  with,  together  with  farther  agree- 
mfflits  that  none  of  such  defendants  would 
sell  to  another  than  the  People's  Ice^  Stor- 
age &  Fuel  Company,  nor  produce  more  ice 
in  excess  of  Its  own  needs  than  required  by 
contract  with  the  last-mentioned  company, 
though  the  plants  of  the  respective  defend- 
ants had  snffldent  capacity  to  produce  much 
more;  that  the  Central  Ice  Company  agreed 
with  the  other  defendants  to  conform  to  a 
scale  of  prices  to  be  agreed  upon  from  time 
to  time.  It  la  further  alleged  that  defend- 
ants were  and  had  been  complying  with  all 
these  contracts  and  agreements;  that  the 
profits  of  the  People's  Ice,  Storage  &  Fuel 
Company  have  been,  and  hereafter  will  be, 
divided  among  the  other  defendants  having 
the  beneficial  Interest  In  the  stock  6f  the 
company  named. 

It  Is  then  alleged  that  defendants  and  other 
unknovm  persons,  corporations,  and  copart- 
nerships constitute  an  unlawful  trust  and 
combination,  for  the  purpose  and  with  the 
effect  of  lessening  and  destroying  competition 
in  the  manufacture  and  sale  of  ice,  and  of 
creating  a  monopoly  in  the  ice  business  In 
Kansas  City  and  vldnlty. 

The  People's  Ice,  Storage  &  Fuel  Company 
and  the  Vandersllce-Lynds  Mercantile  Com- 
pany ffied  practically  Identical  returns,  deny- 
ing speclflcally  the  several  allegations  of  the 
Information,  except  that  each  admitted  the 
fact  of  its  incorporation  as  charged,  and  the 
fact  that  it  was  engaged  in  the  manufacture 
and  sale  of  Ice  In  Kansas  City  and  Tlclnlty. 
Each  of  these  return?  averred  that  there  was 
full  and  free  conipetltlon  in  the  lee  business 
in  Kansas  City.,  a^d  each  contained  a  para-i 
graph  challenging  the  authority  of  the  prose- 
cuting attorney  to  institute  the  proceeding. 

The  Kansas  City  Breweries  Company,  In  Its 
return,  admitted  Its  incorporation,  but  de- 
nied that  It  was  Incorporated  prior  to  July 
1,  1005,  or  engaged  In  the  Ice  business  prior 
to  that  time,  and  denied  It  was  ever  engaged 
in  the  Ice  business  in  E^nsas  City  In  compe- 
tition with  the  other  defendants  named,  or 
any  of.  them;  -  admitted  its  ownership  of  a 
portion  of  the  capital  stock  of  the  People's 
Ice,  Storage  &  Fuel  Company,  but  denied  It 
owned  such  stock  July  1,  1005,  or  that  It  was 
directly  Interested  or  -participated  In  the  for- 
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matton  of  tbe  last-mentioned  corporation,  and 
specifically  denied  all  other  allegations  of  the 
petition. 

The  Central  Ice  Company  filed  what  It 
termed  a  motion  to  dismiss  as  to  It,  wherebi 
it  denied  the  allegations  of  the  Information 
affecting  It  and  set  forth  seyeral  pages  of 
correspondence  and  other  evidence  of  its  ef- 
forts to  furnish  ice  for  the  Kansas  City 
market,  coupling  with  this  a  protest  that  the 
pendency  of  this  proceeding  will  injure  Its 
credit.  To  this  were  added  the  affidavits  of 
several  officers  and  employes  of  the  Central 
Ice  Company  as  to  the  truth  of  the  facts  set 
up  in  the  motion,  and  as  to  tbe  company's 
having  manufactured  all  the  ice  it  could. 
This  conglomeration  was  treated  by  the  trial 
court  as  a  return,  and,  shorn  of  its  objec- 
tionable features,  It  will  be  so  treated  here. 

The  returns  of  the  other  defendants  do 
not  appear  in  the  abstract  and  are  not,lm> 
portant  in  view  of  the  Judgment  entered. 

The  cause  was  referred  to  a  commissioner, 
who  heard  evidence  for  several  weeks,  and 
in  his  report  recommended  Judgment  for  all 
tbe  defendants.  On  exception  filed  by  the 
prosecuting  attorney,  the  court  set  aside  tbe 
referee's  findings,  and,  on  tbe  evidence  re- 
ported by  the  referee,  rendered  Judgment  as 
before  indicated,  and  also  requiring  the  can- 
cellation of  certain  contracts,  to  which  ref- 
erence will  be  made  hereafter.  Motions  for 
new  trial  and  in  arrest  of  Judgment  were 
filed  and  overruled,  and  tbe  four  defendants 
found  gnUty  appealed. 

The  findings  of  the  referee  were  based  on 
that  part  of  the  evidence  which  remained 
after  the  exclusion  of  all  evidence  relating 
to  transactions  occurring  prior  to  July  1. 
1905,  the  date  of  the  organization  of  the 
People's  Ice,  Storage  &  E^el  Company.  The 
trial  court,  in  ninklng  its  findings,  took  this 
excluded  evidence  into  consideration. 

Tbe  evidence  disclosed  that  tbe  People's 
Ice,  Storage  &  Fuel  Company,  capital  stock 
$170,000,  was  organized  about  July  1,  1905, 
and  that  It  took  over  the  assets  and  assumed 
the  llabiUUes  of  the  People's  Ice  &  Fuel 
Company.  This  last-named  company  was  in- 
corporated In  189&  At  that  time  (1898) 
the  Armour  Packing  Company,  the  Ferd 
Helm  Brewing  Company,  the  Vanderslice- 
Lynds  Mercantile  Company,  the  Kansas  City 
Ice  &  Cold  Storage  Company,  the  Orand 
Avenue  Ice  Company,  the  Woods  Ice  Com- 
pany, the  Yates  Ice  Company,  the  Fowler 
Packing  Company,  the  Jacob  Dold  Packing 
Oomitany,  and  the  Standard  Ice  &  Coal  Com- 
pany were  in  tbe  ice  business  in  Kansas 
City.  Tbe  Woods  Ice  Company  and  the 
Tates  Ice  Company  stored  and  sold  natural 
ice.  These  seem  to  have  been  merely  names 
under  which  R.  W.  Woods  and  James  Tates. 
req>ectively,  carried  on  the  ice  business. 
The  Standard  Ice  &  Coal  Company  was  in 
tbe  ice-distributing  business.  The  others 
were  manufacturers  of  ice;  some  of  them 
also  distributing  Ice  with  tbelr  own  wagons 


and  teams,  or  selling  to  peddlers  (persons 
operating  one  or  more  ice  wagons  of  tbelr 
own),  who  were  engaged  solely  in  the  dis- 
tributing or  retail  branch  of  the  business. 
There  may  have  been  other  manufacturers 
of  Ice  and  dealers  In  natural  ice  in  the  city 
at  that  time;  but,  if  so,  their  output  was  in- 
significant compared  with  tbe  total  ou^ut 
of  the  companies  named.  At  the  time  men- 
tioned (1808)  the  competition  in  Kansas  City 
in  the  ice  business  was  so  great  that  the 
wholesale  price  to  peddlers  had  been  cut  to 
$1  per  ton — a  sum  scarcely  sufficient  to  pay 
the  expense  of  production  of  manufactured 
ice,  which  constituted  tbe  balk  of  the  supply 
on  tbe  Kansas  City  market  Tliis,  tbe  evi- 
dence indicates,  was  doe  to  competition 
among  the  packing  and  other  companies, 
such  as  the  brewing  company  and  the  Ar- 
mour Packing  Company,  each  of  which  con- 
sumed large  quantities  of  ice  In  its  own  busi- 
ness, and  ordinarily  produced  quantities 
much  in  excess  of  its  daily  needs  by  reason 
of  tbe  fact  that  its  plant  was  equipped  with 
Ice-maklng  machines  of  greater  daily  capac- 
ity than  tbe  needs  of  the  company  made 
necessary,  in  order  to  guard  against  the  loss 
which  would  follow  in  its  principal  business 
in  case  its  Ice  plant  became  temporarily  or 
partially  disabled.  For  this  reason  these 
companies,  or  some  of  them,  maintained 
double  plants  and  operated  both,  since  to 
allow  either  part  of  the  plant  to  lie  Idle  was 
more  expensive,  on  account  of  deterioration 
and  loss  of  Interest,  than  to  operate  the  two 
and  put  the  excess  ice,  thus  produced,  on 
the  market 

In  1898  tbe  Standard  Ice  &  Coal  Com- 
pany, which  produced  no  Ice,  but  bad  con- 
tracted for  tbe  output  of  a  plant  on  Grand 
avenue,  and  owned  some  natural  ice,  was,  as 
stated,  in  the  business  of  selling  ice  solely, 
operating  about  30  wagons.  N.  H.  Trask, 
Thomas  Idanville,  Qeorge  Manvllle,  Hugo 
Clossen,  or  Claussen,  and  Kenneth  Hudson 
owned  all  tbe  stock  of  the  Standard  Ice  ft 
Coal  Company.  This  company,  having  no 
other  business  during  the  warm  months  than 
the  sale  of  ice,  was  among  tbe  first  to  feel 
the  effects  of  the  low  prices  which  the  com- 
petitive conditions  mentioned  produced.  The 
gentlemen  named  conceived  the  idea  of  re- 
lieving (from  their  point  of  view)  these  con- 
ditions by  tbe  organization  of  a  distributing 
company,  tbe  stock  to  be  divided  among  tbe 
principal  ice  producing  and  selling  compa- 
nies in  the  city  In  proportion  to  the  sales 
made  by  the  respective  comxMinles  during  the 
preceding  year.  To  accomplish  this  end, 
Trask  "interviewed  difTemit  ice  men."  Kirk 
Armour,  of  the  Armour  Packing  Company, 
was  the  first  man  approached.  W.  D.  Miles, 
then  the  manager  of  tbe  Armour  plant,  was 
also  present  at  a  conv^sation  with  Trask 
and  Thomas  Manvllle  In  Mr.  Armour's  pri- 
vate office,  and  the  statistics  of  tbe  ice  busi- 
ness the  previous  year  were  put  before  him. 
According  to  Trade,  and  tbe  fact  was  not 
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denied  by  MUes,  the  latter  waa  "Invited  Into 
tbe  room  where  we  were  and  told  to  help 
form  the  organization  and  do  all  he  could." 
Having  proceeded  thus  far,  the  learned  com- 
mlBSloner  excluded  the  details  of  the  con- 
veraationa  with  Armour  and  Miles,  because 
Armour  was  dead  and  Miles  (the  commis- 
sioner held)  not  in  a  position  to  bind  any 
defendant  in  this  case.  It  may  be  noted 
here  that  the  Armoar  Packing  Company  is 
not  a  party  to  this  proceeding.  Joseph  J. 
Helm,  then  of  the  Ferd  Helm  Brewing  Com- 
pany, and  at  the  time  of  trial  president  of 
the  Kansas  City  Breweries  Company,  was 
tbe  next  man  before  whom  tbe  plan  was 
laid,  and  he,  while  doubting  the  feasibility 
of  the  plan,  agreed  to  "enter  that  kind  of 
a  deal  if  the  rest  would  do  it"  Trask  next 
talked  about  the  matter  with  O.  W.  Butt 
and  A.  Menny  of  the  Kansas  City  Ice  & 
Cold  Storage  Company;  tbe  commissioner 
excluding  the  details  of  tbe  conyersatlon. 
Mr.  Vanderslice,  of  Vanderslice-Lynds  Mer- 
cantile Company,  was  next  interviewed  and 
the  plan  presented  to  him. 

The  plan  was  to  organize  a  central  dis- 
trlbnting  company  which  should  contract  to 
buy  the  ice  of  Uie  companies  entering  into 
the  scheme  at  a  price  to  be  determined  by 
subsequent  agreement,  an  amount  of  stock 
to  be  taken  by  each  participating  company 
equal  to  tbe  proportion  the  ice  sold  by  such 
company  the  preceding  year  bore  to  tbe 
whole  amount  sold  during  that  year  by  all 
the  companies  participating  in  tbe  organiza- 
tion. The  capital  stock  was  to  be  (20,000. 
The  purposes  were  to  stop  the  cutting  of 
prices  and  lessen  the  expense  of  delivering 
ice,  and  "to  eliminate  unreasonable  competi- 
tion." Mr.  Vanderslice  said  that  the  pur- 
pose of  his  company  was  to  "get  out  of  the 
distribution  of  ice,"  because  it  had  proved 
unprofitable.  Several  meetings  were  held. 
One  was  attended  by  R.  W.  Woods,  of  the 
Woods  Ice  Company,  James  Yates,  of  the 
Yates  Ice  Company,  Mr.  Butt,  of  the  Kansas 
City  Ice  &  Cold  Storage  Company,  W.  D. 
Miles,  representing  the  Armours,  and  Trask, 
Clossen,  and  Thomas  Manville,  of  the  Stand- 
ard Ice  &  Coal  Company.  The  witness  also 
ttaoaght  Mr.  Helm  was  present  At  other 
meetings  Mr.  Rittlck,  or  Reddick,  represent- 
ed the  Orand  Avenne  Ice  Company,  Yan- 
derslice  represented  the  Vanderslice-Lynds 
Mercantile  Company,  Yates,  Woods,  and  Jo- 
s^b  Helm  represented  their  respective  com- 
panies, W.  D.  Miles  represented  Armours, 
and  Mr.  Butt  and  Mr.  Menny  represented 
the  Kansas  City  Ice  &  Cold  Storage  Com- 
pany. At  the  meetings  mentioned  there  was 
a  general  discussion  of  the  proposed  plan 
and  its  purposes.  It  was  finally  agreed  that 
a  distribntliig  company  be  organized  for  the 
purposes  of  putting  an  end  to  "unreasonable 
competition,''  stopping  price  cutting,  and 
Iwpning  the  expense  of  distribution.  The 
VandasUce-Lynds  Mercantile  Company,  the 
Tsrd  Helm  Brewing  Company,  tbe  Armoar 


Packing  Company,  the  Kans&s  City  Ice  ft 
Cold  Storage  Company,  the  Grand  Avenne 
Ice  Company,  the  Yates  Ice  Company,  and 
the  Woods  Ice  Company  united  in  the  forma- 
tion of  the  new  company.  Whether  others 
participated  is  not  quite  clear.  The  stock 
was  not  issued  directly  to  the  corporations 
entering  into  the  arrangement  but  to  in- 
dividuals, who  held  it  for  tbe  several  corpo- 
rations. Joseph  Helm,  H.  Vanderslice,  A. 
Menny,  0.  W.  Butt  W.  D.  Miles  and  J.  S. 
Thayer,  Mr.  Rittlck,  or  Reddick,  Captain 
Woods,  and  James  Yates  were  the  principal 
stockholders  and  incorporators  of  the  Peo- 
ple's Ice  ft  Fuel  Company  in  1898.  Four 
or  five  of  the  companies  participating  in  the 
organization  distributed  as  well  as  manu- 
factured and  imported  ice,  and  the  wagons, 
teams,  and  other  equipment  used  by  these 
companies  in  distributing  ice  were  turned 
over  to  the  new  company ;  about  75  per  cent 
of  tbe  stock  being  paid  for  in  this  fashion, 
according  to  Mr.  Helm.  By  this  means  the 
companies  engaged  therein  were  taken  out 
of  tbe  retail  business,  and  the  rontes  wlilcb 
had  known  them  theretofore  as  competitors 
knew  them  no  more.  The  company  thus 
formed  entered  into*contracts  with  the  sev- 
eral companies  which  held  its  capital  stock 
(owned  the  beneficial  interest  therein),  where- 
by it  agreed  to  take  large  quantities  of  ice 
from  these  companies.  Tbe  price  to  be  paid 
by  the  company  to  all  was,  after  some  dis- 
cussion, fixed,  by  agreement  of  the  repre- 
sentatives of  the  stockholders,  at  $2  per 
ton.  The  name  decided  upon  for  the  com- 
pany was  the  People's  Ice  &  Fuel  Company. 
Other  contracts  were  made  with  other  per- 
sons and  outside  comt)anles  for  ice,  as  it 
seemed  to  be  needed  and  was  obtainable. 

There  were  some  changes  in  the  stockhold- 
ings as  time  progressed.  The  first  one  of 
importance  was  the  sale  of  some  stock  to  J. 
C.  Dold,  Immediately  followed  by  a  contract 
for  the  most  of  tbe  output  of  the  Dold  Pack- 
ing Company  ice  plant  at  $2  per  ton,  the 
price  paid  companies  which  originally  took 
part  in  the  organization.  Yates  sold  part  of 
his  stock  to  A.  Menny,  then  manager  of  the 
People's  Company,  a  part  probably,  to  W. 
S.  Pontius,  connected  with  the  same  com- 
pany, and  part  to  O.  W.  Butt  and  tbe  stock 
of  the  Kansas  City  Ice  ft  Cold  Storage  Com- 
pany passed  subsequently  into  the  hands 
of  the  National  Bank  of  Commerce  and 
then  to  the  Western  Ice  ft  Storage  Company, 
organized  by  tbe  bank  mentioned  to  take 
over  tbe  Kansas  City  Ice  ft  Cold  Storage 
Company  plant  and  its  stock  in  tbe  Peo- 
ple's Ice  ft  Fuel  Company.  Tbe  stock  which 
bad  been  held  for  the  Armour  Packing  Com- 
pany by  J.  S.  Thayer  was  sold  or  transferred 
to  W.  D.  Miles,  who  held,  or  had  held,  oth- 
er shares  for  the  same  company. 

In  June,  1905,  and  for  some  time  prior 
thereto,  the  stock  of  the  People's  Ice  ft  Fuel 
Company  stood  in  the  names  of  H.  Vander- 
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slice,  of  Vandersllce-Lynds  Mercantile  Com- 
pany, J.  3.  Helm,  of  the  Ferd  Helm  Brewing 
Company,  W.  H.  Wlnants,  of  the  Western 
Ice  &  Storage  Company,  R.  W.  Woods,  of  the 
Woods  Ice  Company,  W.  D.  Miles,  and  A.  Men- 
ny,  manager  of  the  People's  Ice  &  Fuel  Com- 
pany. Some  time  previously  these  same  gen- 
tlemen had  acquired  what  was  known  as  the 
Grand  avenue  plant,  having  purchased  this 
plant  for  about  |SO,000.  Considerable  im- 
provements were  made  on  that  plant  prior  to 
July  1.  1905. 

Gi  June,  1905,  the  People's  Ice  &  Fuel  Com- 
pany bad  In  force  several  ice  contracts  of  the 
kind  already  mentioned.  Its  contract  of 
February  6, 1903,  with  the  Vandersllce-Lynds 
Mercantile  Company  was  for  29,700  tons  of 
artiflcial  ice  at  $2  per  ton,  deliverable  at  the 
Mercantile  Company's  plant  on  board  wagons 
or  cars,  9,900  tons  deliverable  in  1903,  1904, 
and  1906,  each.  Of  this  annual  quantity  600 
tons  were  to  be  delivered  in  April,  750  tons 
in  May,  1,600  tons  in  Jane,  1,800  tons  In 
July  and  August,  each,  1,600  tons  in  Septem- 
ber, 1,060  tons  in  October,  and  900  tons  in 
November  in  each  of  the  three  years.  The 
Armour  Packing  Company  contract,  dated 
February  6, 1903,  covering  three  years,  called 
for  the  delivery  to  the  People's  Ice  &  Fuel 
Company  of  60,100  tons,  one-third  in  each 
year  for  three  years.  The  deliveries  for  each 
year  by  months  to  be  as  follows:  January, 
1,400  tons;  February,  1,300  tons;  March, 
1,000  tons;  April,  600  tons;  May,  600  tons; 
June,  2,000  tons;  July  and  August,  8,600 
tons  each;  September,  2,000  tons;  October, 
1,000  tons.  The  February,  1903,  contract 
between  the  Jacob  Dold  Packing  Company 
and  the  People's  Ice  ft  Etiel  Company  called 
for  the  delivery  in  each  of  the  three  years 
of  14,000  tons,  or  a  total  during  the  three 
years  of  42,000  tons,  as  follows:  May,  1,750 
tons;  June,  3,000  tons;  July,  3,250  tons;  Au- 
gust, 3,600  tons;  September,  2,600  tons.  Con- 
tracts of  like  character,  and  covering  about 
the  same  period,  between  the  People's  Ice  & 
Fuel  Company  and  other  companies  repre- 
sented on  its  directorate  were  also  entered 
into.  Like  contracts  bad  covered  the  whole 
period  from  the  organization  of  the  People's 
Ice  ft  Fuel  Company.  Among  other  things, 
these  1903  contracts  provided  that  the  fail- 
ure of  the  People's  Ice  ft  Fuel  Company  to 
take  the  full  annual  amount  contracted  for 
subjected  that  company  to  a  forfeiture  of 
50  cents  per  ton  on  the  deQclency;  and,  in 
case  that  company  bought  ice  from  anv  com- 
pany vHth  "which  it  has  not  a  contract  at 
this  date,"  the  obligation  to  take  the  full 
amount  contracted  for  became  absolute,  and 
the  deficiency  clause  did  not  apply.  Another 
clause  provided  that,  in  case  the  People's  Ice 
ft  Fuel  Company  made  "a  contract  with  any 
one  to  buy  artiflcial  ice  at  a  higher  price 
than  two  dollars  a  ton  during  the  life  of 
this  contract,  then  such  additional  price 
shall  be  paid  by  said  second  party  to  said 


first  party  for  all  ice  deUvered  or  to  he  Ce- 
Uvered  under  this  contract."  These  provi- 
sions did  not  appear  in  the  1906  contracts 
hereafter  mentioned. 

As  stated,  prior  to  June,  1905,  the  stock- 
holders of  the  People's  Ice  ft  Fuel  Company, 
which  was  purely  a  selling  company,  had 
purchased  and  owned  the  stock  of  the  Grand 
Avenue  Ice  Company,  and  July  1,  1905,  the 
defendant  People's  Ice,  Storage  ft  Fuel  Com- 
pany was  organized  with  a  capital  of  $170,- 
000.  The  new  company  took  over  the  plant 
and  equipment  of  the  People's  Ice  ft  Fuel 
Company  and  the  plant  of  the  Grand  Avenue 
Ice  Company;  the  stock  in  the  new  com- 
pany being  Issued  to  the  stockholders  in 
the  old  company  (People's  Ice  ft  Fuel  Com- 
pany) in  proportion  to  the  sum  of  the  stock 
held  by  each  in  the  old  company  and  the 
Grand  Avenue  Ice  Company.  The  only  Im- 
portant change  in  the  charter  was  the  addition 
of  authority  to  do  a  storage  business;  the 
change  being  made  necessary  by  the  fact 
that  Mr.  Wlnants,  of  the  National  Bank  of 
Commerce,  a  stockholder  In  the  old  company 
representing  the  bank  mentioned,  required 
that  change  before  his  bank  would  make 
loans  on  warehouse  or  storage  certificates 
issued  by  the  company.  The  new  company 
took  over  all  the  assets,  including  leases  on 
plants  of  other  companies,  and  assumed  all 
the  liabilities  of  the  old,  including  the  ice 
contracts  theretofore  entered  into  by  the 
old  company,  most  of  which  had  until  the 
following  February  to  run.  There  was  no 
change  in  the  officers  or  management,  the 
same  books  were  used,  and  the  methods  of 
business  were  Identical  with  those  thereto- 
fore employed.  The  employes  and  equipment 
were  the  same.  The  stockholders,  organizers, 
and  directors  of  the  new  company  were 
those  who  had  Just  previously  been  the  nomi- 
nal stockholders  of  the  old  company,  except 
that  one  share  each  was  issued  to  Burk,  the 
secretary  of  the  old  and  new  companies,  one 
to  Marion  L.  Dean,  and  one  to  A.  3.  Menny 
to  qualify  them  for  the  directorate,  and 
except  that  J.  O.  Dold,  president  of  the  J. 
C.  Dold  Packing  Company,  of  Buffalo,  N.  Y., 
who  was  a  stockholder  in  the  old  company, 
did  not  appear  in  the  articles  of  Incorporar 
tlon  as  one  of  the  original  incorporators  of 
the  new,  though  he  was  In  fact  so.  H.  Van- 
dersllce  held  246  shares,  J.  J.  Helm  266 
shares,  W.  H.  Wlnants  250  shares,  R.  W. 
Woods  259  shares,  W.  D.  Miles  281  sharee, 
and  A.  Menny  396  shares;  total,  1,697  shares, 
which,  with  the  3  shares  previously  mention- 
ed, totaled  1,700  shares,  representing  the 
capital  stock  of  $170,000.  Helm  held  his 
shares  for  the  Kansas  City  Breweries  Com- 
pany, Wlnants  for  the  Bank  of  Commerce^ 
Vandersllce  (and  subseqaently  Ijynds)  for 
the  Vanderslice-Lynds  Company'.'  The  assets 
of  the  People's  Ice  ft  Fuel  0>mpany  werk 
taken  over  at  a  valuation  of  $100,000  and 
the  Grand  Avenue  plant  at  a  valuation  of 
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$70,000.  Immediately  after  the  Incorporation 
of  the  new  company,  Wlnants  transferred 
240  shares  to  the  National  Bank  of  Com- 
merce; A.  Menny  transferred  all  Of  his 
fihares,  except  164;  Vandersllce  transferred 
128  shares  to  J.  H.  Lynds,  of  the  Vander- 
sUce-Lynds  Mercantile  Company;  227  shares 
were  transferred  to  J.  C.  Dold;  H.  L.  Bnrk, 
manager  of  the  company,  some  time  prior 
to  July,  1906,  acquired  7  more  shares.  Dean 
disappeared  as  a  stockholder,  and  Wood  and 
Miles  retained  their  original  holdings.  In 
February,  1006,  at  the  expiration  of  the  sev- 
eral 1903  contracts  of  the  People's  Ice  ft  Fuel 
Company  (the  old  company),  which  had  been 
assumed  and  carried  out  by  the  People's  Ice, 
Storage  ft  Fuel  Company  (the  new  company), 
new  contracts  were  entered  Into. 

The  Kansas  City  Breweries  Company, 
whldi.  In  the  fall  of  1906,  had  succeeded  and 
carried  out  the  contract  of  the  Ferd  Helm 
Brewing  Company,  as  well  as  purchased  the 
stock  the  latter  had  held  (In  the  name  of  Mr. 
Helm),  first  In  the  People's  Ice  ft  Fuel  Com- 
pany, and  then  In  the  People's  Ice,  Storage  ft 
Fuel  (Company,  entered  Into  a  contract  with 
the  last-named  company,  dated  February  26, 
1906,  whereby  It  agreed  to  furnish  that  com- 
pany 11,330  tons  per  annum  for  three  years 
at  |2  per  ton,  600  tons  In  February,  March, 
and  April,  each,  680  tons  In  May,  1,150  tona 
in  June,  2,250  tons  In  each  of  the  months  of 
July  and  August,  1,500  tons  In  September, 
ana  1,000  tons  In  October  and  November, 
each,  amounting  to  11,330  tons  each  year  of 
the  t&ree  years,  or  a  total  of  33,990  tons,  all 
artificial  ice.  The  Vandersllce-Lynds  Mercan- 
tile Gomxnny  entered  Into  a  like  three-year 
contract,  dated  February  16, 1906,  whereby  it 
obligated  Itself  to  famish  a  total  of  SS,000 
tons,  11,0(X)  tons  per  annum,  500  tons  in 
March,  600  tons  in  April,  860  tons  in  May, 
1,500  tons  In  June,  1,800  tons  in  each  of  the 
months  of  July  and  August,  1,500  tons  in 
September,  1,050  tons  In  October,  900  tons  In 
Novembelr,  and  500  tons  in  December,  of  each 
year.  The  Jacob  Dold  Packing  Company 
entered  into  a  like  contract,  dated  February 
0,  1906,  contracting  to  deliver  16,300  tons 
in  1906  and  15,000  tons  In  1907  and  1908, 
each,  2,500  tons  in  May,  1006,  and  2,000  tons 
In  May,  1907  and  1008,  3,300  tons  in  June, 
1006,  and  3,000  tons  in  June,  1907,  and  June, 
1908,  3,500  tons  In  each  of  the  months  of  July 
and  August  in  all  three  years,  3,5(X)  tons  in 
September,  1906,  and  3,000  tons  in  September, 
1S07  and  1908 ;  total,  46,300  tons. 

The  Consolidated  light.  Power  ft  Ice  Com- 
pany of  Joplln  also  entered  Into  a  contract, 
dated  March  20,  1906,  to  deliver  to  the  Peo- 
ple's Ice,  Storage  ft  Fuel  CSompany,  between 
fbe  date  of  the  contract  and  September  1, 
1906,  time  of  delivery  at  the  option  of  the 
latter,  24!00  tons  of  Ice  at  $4  per  ton  f.  o<  b. 
Kansas  City. 

The  Interstate  Ice  ft  Cold  Storage  Compa- 
byi  ot  whlcli  Thomas  P.  .Ruddy  was  presi- 
dent, contracted,  under  date  of  February  28, 


1906,  to  deliver  f .  o.  b.  wagon  or  cars  it  its 
plant  in  Kansas  City,  Kan.,  5,520  tons  of 
ice  at  $3.26  per  ton,  900  tons  in  the  last  half 
of  June,  1,860  tons  in  July  and  a  like  amount 
In  August,  and  900  tons  in  the  first  half  of 
September,  all  to  bei  delivered  in  1906.  The 
deliveries  under  this  contract  had  not  com- 
menced July  15,  1900,  the  plant  of  the  In- 
terstate Company  having  been  undergoing  en- 
largement which  the  contract  contemplated, 
and  which  had  not  been  completed. 

The  Santa  F6  Car  Icing  Company  was  also 
under  contract,  dated  June  29,  1906,  to  de- 
liver 7,000  tons  of  ice  f.  o.  b.  cars  at  its 
plant  In  Argentine,  Kan.,  at  $3.50  per  ton, 
the  whole  amount  to  be  delivered  by  Septem- 
ber 16,  1906,  not  more  than  3,600  tons  in 
any  one  month. 

The  People's  Ice  ft  Fuel  Company  had.  In 
1906,  acquired  a  10-year  lease  on  the  plant 
of  the  Western  Ice  ft  Cold  Storage  Company 
plant,  which  lease  was,  July  3,  1905,  as- 
signed by  it  to  the  People's  Ice,  Storage  ft 
Fuel  Company.  The  latter,  in  January,  1906, 
secured  a  lease  for  five  years  on  the  plant  of 
the  Westport  Crystal  Ice  Company,  of  E[ansas 
City. 

In  1906,  and  at  the  time  of  the  trial,  the 
capacity  of  the  Ferd  Helm  Brewing  Compa- 
ny's ice  plant  was  about  110  tons  per  day, 
when  run  at  full  capacity,  and  the  brewing 
company  Itself  on  some  days,  as  early  as 
1808,  required  as  much  as  50  tons,  and  on 
others  practically  none;  Mr.  Helm  stating 
that  there  was  no  method  by  which  he  could 
arrive  at  the  average  dally  requirements  of 
the  brewery  company. 

The  capacity  of  the  Vandersllce-Lynds  Mer- 
cantile Company's  Ice  plant  at  the  same  times 
was  somewhat  less  than  76  tons  per  day  in 
hot  weather.  The  amount  of  this  output  re- 
quired for  that  company's  own  needs,  if  any, 
does  not  apitear. 

The  capacity  of  the  Jacob  Dold  Packing 
Company's  plant  was  nearly  125  tons  per 
da>,  when  in  running  order.  The  entire  ac- 
tual output  during  May,  June,  and  in  July 
to  the  time  of  the  hearing  (except  28  tons 
sold  to  tile  National  Packing  Company)  was 
sold  and  delivered  to  the  People's  Ice,  Stoi^ 
age  &  Fuel  Company;  the  deliveries  in  May 
exceeding  the  requirements  of  the  contract 
by  more  than  1<X)  tons. 

The  Grand  Avenue  plant,  owned  by  the 
People's  Ice,  Storage  ft  Fuel  Company,  had 
a  capacity  of  60  or  66  tons  per  day.  The 
plant  of  the  Western  Ice  ft  Storage  Company, 
leased  to  the  People's  Ice,  Storage  ft  Fuel 
Company,  had  a  capacity  of  100  tons  per 
day,  and  new  machinery,  about  ready  for 
use  at  the  time  of  the  hearing.  Increased 
that  to  176  tons  per  day.  Taking  into  con- 
sideration all  the  ice  sold  by  the  People's 
Ice,  Storage  ft  Fuel  Company,  the  average 
per  day  for  the  entire  year  was  about  197 
tons,  the  dally  average  from  June  15th  to 
September  15th  was  about  578  tons,  and.  the 
dally  average  during  July  and  August  some 
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what  more  tban  that  figure.  Of  the  total 
the  People's  Ice,  Storage  &  Fuel  C!oinpaiiy 
owned  or  leased  plants  with  sufficient  capac- 
ity to  produce  about  180  tons  per  day,  ex- 
clnslTe  of  the  100-ton  addition  to  the  plant 
of  the  Western  Ice  A  Storage  Company. 

Excepting  the  original  respondents  in  this 
case,  the  companies  making  ice  in  Kansas 
Caty  and  vicinity  were  the  Crystal  Springs 
Ice  Company,  Kansas  City,  Kan.,  capacity  50 
tons  i>er  day;  the  Leeds  ice  plant,  capacity 
30  tons  per  day ;  the  Armour  Packing  Compa- 
ny, 150  tons  per  day;  the  Santa  F6  Car 
Ichig  Company,  140  tons  per  day,  located  at 
Argentine,  Kan.,  the  Independence  plant.  In- 
dependence, Mo.,  capacity  50  tons.  The  first- 
named  company  also  handled  about  two  cars 
(40  tons)  of  ice  from  Galena,  Kan.;  and  the 
Leeds  Company  handled  a  car  per  day  from 
Paola,  Kan.  The  Swift  Packing  Company 
was  Installing  a  200-ton  plant,  and  the  Mor- 
ris Packing  Company  made  about  100  tons 
per  day;  but  neither  was  selling  ice  on  the 
Kansas  City  market  at  the  time  of  the  hear- 
ing. 

The  evidence  also  disclosed  that  what  was 
called  "the  ice  season"  .extended  from  about 
June  ISth  to  September  15th  of  eadi  year, 
during  which  time  the  demand  for  ice  was 
enormous.  The  natural  ice  crop  in  the  vicin- 
ity of  Kansas  City  in  the  winter  of  1905 
and  1906  was  a  failure.  The  Armour  Pack- 
ing Company,  which  usually  stored  80,000 
tons  or  more  of  natural  ice,  was  unable  to 
store  any,  and,  consequently,  for  use  in  its 
own  business,  was  relying  upon  the  artificial 
Ice  from  its  plant  Neither  that  company 
nor  R.  W.  Woods,  one  of  the  stockholders  of 
the  People's  Ice,  Storage  A  Fuel  Company, 
and  a  dealer  in  natural  ice,  entered  into  any 
contract  with  the  People's  Company  in  1906. 
As  Mr.  Woods  testified,  he  "had  nothing  to 
sell."  None  of  the  respondents,  save  the 
People's  Ice,  Storage  &  Fuel  Company  and 
the  Central  Ice  Company,  delivered  ice  by 
wagons  on  regular  routes,  though  Vander^ 
sllce-Lynds  sold  ice  to  three  or  four  peddlers, 
who  operated  their  own  wagons,  and  who 
had  bought  from  that  company  from  the  time 
It  began  the  manufacture  of  ice.  The  only 
other  companies  operating  wagons  on  the 
streets  were  the  Crystal  Springs  Company 
of  Argentine^  Kan.,  which  appears  to  have 
operated  wagons  In  ECansas  City,  Kan.,  the 
Standard  Ice  Company,  under  which  name 
the  Leeds  plant,  some  three  to  five  miles  out 
of  the  city,  was  operated,  and  possibly  the 
Interstate  Ice  &  Cold  Storage  Company 
had  operated  some  wagons  a  while.  Some 
other  companies  sold  ice  to  peddlers  at  times; 
but  it  is  not  maoe  clear  what  amount  of  ice 
reached  the  dally  market  by  this  channel. 

The  Central  Ice  Company,  one  of  the  de- 
fendants, was  shown  to  have  a  capacity  of 
860  tons  per  day  at  the  time  of  the  hearing, 
and  It  also  shipped  in  Ice  from  outside 
gonrcea.    It  operated  wagons  of  its  own,  and 


also  sold  to  peddlers,  who  ran  their  own 
wagons. 

In  March,  1906,  the  price  of  ice  In  Kansas 
catty  to  peddlers  and  distributors,  uniformly 
made  by  all  producers  and  Importers,  was 
$3  per  ton.  On  the  1st  day  of  April  this 
price  was  raised  by  all  to  $4  per  ton,  and  on 
May  1st  it  was  again  uniformly  raised  by 
all  to  $5  per  ton.  On  the  23d  of  June  this 
proceeding  was  instituted.  The  retail  prices 
were  raised  to  conform  to  the  increase  in  the 
price  made  the  peddlers.  Notices  of  uniform 
increases  on  April  Ist  and  May  1st  were 
mailed  out  some  days  in  advance  by  the 
People's  Ice,  Storage  &  Fuel  Company  and 
the  Central  Ice  Company  to  their  respective 
customers ;  the  peddlers  or  drivers  for  each 
company  getting  their  notice  of  the  inciftaBe 
In  the  wholesale  and  retail  prices  from  the 
company  direct,  or  from  the  weighmaster  at 
the  plant  at  which  they  obtained  ice,  and 
the  peddlers  operating  their  own  wagons  get- 
ting their  information,  often,  when  the  in- 
creased price  was  exacted  of  them.  These 
last  conformed  their  retail  prices  to  those 
of  the  People's  and  Central  Companies, 
which  were  identical  and  conformed  to  tfa« 
notices  sent  out  There  had  been  no  scarcity 
of  Ice  in  1906  to  explain  the  increase  in 
inlces;  and  some  of  the  plants  of  the  com- 
panies named  had  not  been,  prior  to  the 
hearing  In  July,  mn  at  their  full  capacity 
all  the  tlm&  The  officers  of  defendants  ex- 
plained the  increase  as  due  to  the  failure  of 
the  natural  ice  crop  and  the  consequent 
change  in  the  ratio  of  the  demand  to  the 
supply  of  artificial  Ice. 

The  Central  Ice  Company  and  the  People's 
Ice,  Storage  &  Fuel  Company  furnished 
about  75  to  90  per  cent  of  the  ice  used  in 
the  Kansas  City  market  excepting  that  con- 
sumed by  large  plants,  which,  in  the  main, 
made  their  own  ice. 

The  Central  Ice  Company  was  organized 
about  1902  or  1903  by  W.  F.  Lyons,  who  be- 
came its  president  principal  owner,'  and,  it 
seems,  manager.  He  had  full  control  and 
charge  of  the  company's  business,  as  his  own 
testimony  clearly  indicates.  This  company 
furnished  no  Ice  to  the  People's  Ice,  Storage 
&  Fuel  Company,  but  had  27  or  28  wagons  of 
its  own,  which  it  used  in  delivering  ice.  It 
also  sold  loe  to  about  30  or  35  peddlers,  who 
used  their  own  wagons  In  delivering.  The 
People's  Ice,  Storage  ft  Fuel  Company  oper- 
ated 57  or  68  ice  wagons  of  its  own,  and  also 
sold  to  about  65  or  70  peddlers,  who  deliver- 
ed in  their  own  wagons.  Some  of  these  ped- 
dlers operated  more  than  one  wagon.  Most 
of  them — nearly  all  of  them — ^procured  their 
Ice  snwly  from  the  People's  Ice,  Storage  & 
Fuel  Comiiany  or  the  Central  Ice  Company. 
All  of  tbem  conformed  to  the  retail  prices 
made  by  the  People's  and  the  Central  Com- 
panies, except  in  a  few  isolated  sales.  O.  W. 
Butt  formerly  of  the  Kansas  City  Ice  ft  Cold 
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Storage  Company  and  one  of  the  organizers 
of  the  first  distributing  company,  the  old  Peo- 
ple's Ice  &  Fuel  company  in  1888,  testified 
that  the  People's  Ice  &  Fuel  Company  and 
the  Central  Ice  Company,  after  It  was  organ- 
ised, entered  Into  "a  gentlemen's  agreement 
to  be  good  to  each  other."  The  representa- 
tives of  the  People's  Ice,  Storage  &  Fuel 
Company,  "had  several  talks  with  Mr.  Lyons, 
representing  his  company,  and  It  was  agreed" 
that  "each  should  respect  the  others  custom- 
ers;" and  it  was  also  agreed  that  "a  usual 
and  uniform  price"  should  be  maintained 
and  the  two  sell  at  the  same  price.  Butt 
further  testified  that  in  the  fall  of  1905  or 
spring  of  1906  he  contemplated  buying  into 
the  Central  Ice  Company,  and  that  Lyons,  its 
president,  during  the  pendency  of  their  ne- 
gotiatiuns,  made  a  general  statement  of  the 
financial  condition  of  the  company.  During 
Che  discussion  Butt  asked  Lyons  how  he 
"was  going  to  conduct  the  general  business 
now,"  and  whether  he  was  still  "maintaining 
those  prices."  The  witness  testified  "he  said 
'Yes;'  they  were  still  working  along  under 
the  same  arrangement" 

O.  P.  Street  was  engaged  in  the  ice  busi- 
ness in  Kansas  City  in  1905,  dealing  princi- 
pally In  natural  ice.  A.  J.  Morris  and  H.  R. 
Clauss  were  associated  with  him,  and  the 
business  was  done  under  the  name  of  the 
Consumers'  Ice  Company.  This  company 
procured  a  small  supply  of  artificial  ice  from 
Oalena,  Kan.  (Street  being  Interested  in  an 
Ice  company  there),  and  Pittsburg,  Kan. 
The  principal  part  of  their  ice  was  natural 
Ice  from  Moline,  111.  The  Consumers'  Ice 
Company  began  their  1905  bnriness  in  May, 
1905,  and  made  a  price  to  peddlers  of  (3  per 
ton.  At  this  time  the  People's  Ice  &  Fuel 
Company  (the  old  distributing  company),  the 
Central  Ice  Company,  and  practically  all,  if 
not  all,  other  Ice  companies,  exc^t  the  Im- 
perial Brewing  Company,  were  maintaining 
a  price  of  $3.50  per  ton  to  peddlers.  In  the 
early  part  of  May,  1906,  Street  had  a  coin- 
versation  with  A.  Menny,  the  manager  of  the 
People's  Ice  &  Fuel  Company,  at  his  office, 
concerning  the  price  of  ice  in  Kansas  City 
for  1906;  but  the  details  of  this  conversa- 
tion were  excluded  by  the  learned  commis- 
sioner. Street  testified  that  in  June  Lyons, 
president  of  the  Central  Ice  Company,  visit- 
ed the  office  of  the  Consumers'  Ice  Company 
and  took  up  the  question  of  the  prices  of  ice. 
He  made  inquiries  of  Street,  Clauss,  and 
Morris  as  to  whether  It  "would  be  agreeable 
to"  them  to  advance  prices  to  $3.50  for  nat- 
ural Ice  and  |4  for  artificial  ice.  Lyons  stat- 
ed that  he  had  been  in  consultation  with 
the  People's  Company.  Street's  company  de- 
ferred giving  a  definite  answer,  and  Lyons 
yisited  them  again,  and  was  told  the  Con- 
sumers' Ice  Company  had  decided  not  to  ad- 
yance  iwlces.  Later,  about  June  20tb,  or 
25th,  Lyons  again  approached  the  members  of 
the  Consumers'  Ice  Company  and  told  them 


they  "had  one  more  opportunity  to  advance 
prices."  He  was  very  anxious  to  secure  an 
agreement  to  make  the  advance,  but  was 
told  that  the  Consumers'  Company  did  not 
look  upon  the  proposal  with  favor;  but  a 
final  conclusion  would  be  reached  in  a  few 
days.  That  answer  was  a  refusal  to  enter 
into  the  agreement  for  the  advance.  Lyons 
took  the  matter  up  with  Street  thereafter, 
deploring  the  fact  that  prices  were  not  high- 
er, and  finally  stated  that  if  the  Consumers' 
Ice  Company  did  not  agree  to  the  advance 
"there  certainly  would  be  lower  prices  for 
ice."  A  few  days  thereafter,  and  about 
June  25th  or  28th,  the  Central  Ice  Company 
and  the  People's  Ice  &  Fuel  Company  did  cut 
the  price  to  $2  per  ton  for  natural  Ice  and 
to  $2.85  per  ton  for  artificial  Ice,  and  these 
prices  were  maintained  until  the  Consumers* 
Ice  Company  failed,  about  60  days  later. 
The  evidence  showed  that  the  Consumers'  Ice 
Company's  natural  ice  cost  it  $2.25  to  $2.50 
per  ton  f.  o.  b.  Kansas  City,  and  that  the  arti- 
ficial ice  it  handled  was  almost  a  negligible 
quantity.  These  facts  were  testified  to  by 
Street,  and  Lyons,  recalled,  admitted  having 
frequent  conversations  with  Street  and  his 
associates,  admitted  stating  that  they  were 
selling  ice  too  low,  denied  endeavoring  to  ar- 
range any  advance  on  the  part  of  the  Cm- 
tral,  the  People's,  and  the  Consumers'  Com- 
panies, but  did  not  deny  cutting  the  prices  as 
Street  testified. 

Dr.  Henry  Croskey  testified  to  a  conversa- 
tion with  W.  F.  Lyons,  president  of  the  Cen- 
tral Ice  Company,  in  April,  1906,  in  which  he 
asked  I^ons  what  effect  the  hot  weather 
would  have  on  ice.  In  the  language  of  the 
witness:  "He  says:  'Well,  it  is  going  to 
raise  the  price.'  I  says:  'Why,  you  can 
manufacture  it  for  90  cents  or  $1.25.'  'Yes,' 
he  says,  'but  there  is  no  money  in  that'  He 
says:  'You  can't  buy  any  natural  Ice,  and 
you  have  to  depend  on  artificial  ice.  Of 
course,  we  are  going  to  make  something  out 
of  it'  I  said:  'Well,  it  will  not  affect  me 
much.  I  have  been  buying  my  Ice  from  Mur- 
phy for  eight  years.  I  have  only  been  pay- 
ing blm  30  cents  a  hundred,  and,  of  course. 
Murphy  will  not  raise  it  on  me.'  He  says: 
'Yes,  Indeed,  he  will,  because  I  have  already 
raised  it  on  him — the  price  of  lee.  We  will 
raise  it  again,  and  we  will  have  to  charge 
him  more  for  it'  I  says:  'If  Mun^y  is  go- 
ing to  charge  me  more  than  that  I  am  going 
to  look  around  for  somebody  to  buy  Ice  from.' 
He  says:  'That  will  not  do  you  any  good 
either,  because  we  aU  intend  to  raise  the 
price  of  ice,  and  you  cannot  get  It  any  cheap- 
er.' " 

Lyons  admitted  having  a  conversation  with 
Dr.  Croskey  at  the  place  Croskey  named,  but 
said  it  occurred  in  May  of  1906.  Lyons  de- 
tailed the  conversation  as  follows:  "He  call- 
ed across  the  corner  to  me,  and  said,  'Have 
you  raised  the  price  of  ice,  too?'  I  said: 
'Yes ;  I  have.'    'Well,'  he  says,  'what  Is  your 
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reason,  for  raising  tbe  price  of  Ice?'  I  told 
Um  on  account  of  the  bot  winter  and  scar- 
city of  the  product.  He  says;  'I  don't  believe 
Murpby  will  raise  on  me.  I  have  been  buy- 
ing from  him  a  great  many  years,'  or  a  'good 
long  time.'  I  don't  remember  that  be  stated 
eight  years  or  any  definite  period.  He  told 
me  he  had  been  buying  from  him  for  some 
time,  and  that  he  didn't  believe  Murphy 
would  raise  his  price.  He  said  his  price  was 
SO  cents  a  hundred.  I  said  to  him:  'Neither 
he  nor  any  one  else  can  furnish  you  that 
ice  at  that  price  this  year,  if  we  should  have 
a  hot  season — if  we  get  a  warm  season.  On 
account  of  the  conditions  of  the  ice  market 
to-day,  men  who  are  now  manufacturing  ice 
will  be  glad  to  get  it  at  30  cents  a  hundred 
in  car  load  lots.  I  tiave  already  raised  my 
price  on  Mr.  Murphy,  and  expect  to  have  to 
do  it  again.'  He  commenced  talking  to  me 
about  everybody  going  in  and  raising  tbe 
price,  and  I  just  finished  my  dinner  and  got 
up  and  left" 

Mr.  Joseph  Helm  testified  that  the  Kansas 
City  Breweries  Company  had  no  agreement 
wli^  any  one  as  to  the  amount  of  ice  It  should 
make,  nor  any  agreement  as  to  the  price  at 
which  It  should  sell.  Mr.  Vandersllce  gave 
like  testimony  as  to  the  Vanderslice-Lynds 
Mercantile  Company.  Neither  of  these  gen- 
tlemen, nor  any  other,  however,  though  both 
of  them  and  Mr.  Miles  seem  to  liave  been 
present  at  the  time,  denied  the  testimony 
as  to  the  original  purposes  of  the  formation 
of  the  People's  Ice  &  Fuel  Company  as  de- 
tailed by  Butt  and  Trask.  There  was  evi- 
dence that  the  Breweries  Company  and  the 
Vandersllce  Company  sold  ice  to  others  than 
the  People's  Ice,  Storage  &  Fuel  Company, 
but  not  to  peddlers,  except  as  already  stated. 
The  quantity  of  ice  sold  at  retail  and  to 
retailers  by  these  companies  was  practically 
negligible.  H.  I/.  Burk  was  the  secretary  of 
the  People's  Ice,  Storage  &  Fuel  Company, 
and,  according  to  his  own  uncontradicted 
testimony,  the  whole  power  to  fix  prices  of 
Ice  was  in  his  hands.  He  consulted  no  one. 
In  or  oat  of  tbe  OMnpany,  but  made  prices  as 
he  pleased.  He  originally  (July  1,  1905)  had 
one  share  of  stock,  but  before  the  hearing 
had  acquired  seven  more,  he  testified.  The 
testimony  of  the  officers  and  directors  of  the 
company  tended  to  corroborate  Burk  as  to 
bis  control  of  prices.  Lyons  testified  he  gen- 
erally conformed  his  (Central  Ice  Company's) 
prices  to  those  made  by  the  People's  Ice, 
Storage  &  Fuel  (^mpany;  that  he  watched 
their  prices,  and  when  they  advanced  tbe 
price  he  did  likewise.  He  said  that  on  one 
occasion  he  made  price  "downtown  |7  a  ton 
and  collected  the  money  for  the  ice";  that 
he  "thought  was  going  to  be  the  regular 
price,"  but  found  it  was  not  but  that  "It 
was  $6  Instead  of  $7,"  and  bad  to  refund  the 
difference.  It  also  appeared  that  as  tbe 
price  to  peddlers  was  advanced  the  prices 
to  consumers  were  also  advanced;  these 
prices  being  graduated  on  a  scale  depending 


upon  the  daily  requirements  of  tbe  customer. 
The  price  (after  May  1,  IMKS),  delivered  In 
wagon  load  lots  (5,000  pounds),  was  16.60  per 
ton;  less  than  5,000  poundis,  and  a  cake 
(300  pounds)  or  more,  $6  per  ton;  less  than 
a  cake,  to  business  bouses,  at  tbe  rate  of  $T 
per  ton;  to  families,  $10  per  ton.  These 
prices,  prior  to  May  1,  1906,  had  been,  re- 
spectively, at  the  rate  of  $4.50,  $6,  $6,  and  $8, 
per  ton.  The  prices  of  the  People's  and  tlie 
Central  Companies  were  identical  in  point  of 
time  and  amount 

[1-3]  1.  The  action  of  the  circuit  court  In 
referring  the  case  is  assigned  for  error.  It 
Is  not  necessary  for  us  to  follow  counsel 
through  the  authorities  cited  upon  the  ques- 
tion of  the  referablli^  of  this  proceeding, 
for  tbe  reason  that  the  referee  was  appoint- 
ed at  the  June,  1906,  term  of  court  and  no- 
term  bill  of  exceptions  was  filed;  nor  was 
leave  taken  at  that  term  to  file  such  a  bill 
for  the  purpose  of  preserving  exceptions  to- 
the  court's  action.  Tbe  recital  in  the  bill  fil- 
ed by  leave  given  at  a  later  term  cannot 
avail  to  save  the  point  Smith  v.  Baer,  166 
Mo.  loc.  cit  401,  66  8.  W.  166;  Dean  v. 
Railroad  Co.,  229  Mo.  loc.  dt  439.  440,  129- 
S.  W.  953 ;  State  v.  Bonner,  6  Mo.  App.  loc 
cit  16.  Neither  do  the  objections  made  be- 
fore the  referee  at  tbe  beginning  of  tbe  tak- 
ing of  testimony  before  him  furnish  any  sup- 
port for  this  assignment  Objections  on  this 
head  must  be  made  at  tbe  time  of  tbe  ap- 
pointment and  made  to  tbe  court  itself.  The 
referee,  or  commissioner,  as  he  was  dubbed 
in  this  case  (Peabody  v.  Munson,  211  111. 
loc.  dt  326,  71  N.  E.  1006),  has  no  more 
power  to  set  aside  his  appointment  on  tbe 
ground  that  the  cause  he  is  about  to  hear 
is  not  referable,  than  he  has  to  appoint  him- 
self referee  in  the  first  place. 

It  may  also  be  observed  here  that  the  ac- 
tion of  tbe  trial  court  in  overruling  tbe  mo- 
tion to  set  aside  the  appointing  order  and 
the  motion  to  strike  out  the  testimony,  on 
the  ground  that  the  case  was  not  referable 
and  consent  bad  not  been  given,  all  of  which 
motions  were  filed  after  tbe  report  was  in, 
is  in  full  tiarmony  with  principles  heretofore 
laid  down.  Toung  v.  Powell,  87  Mo.  loc. 
cit  130;  Ck>nley  et  aL  v.  Homer  et  aL,  10 
OkL  loc.  cit  278,  62  Pac.  807. 

[4]  2.  An  exception  not  properly  preserv- 
ed is  no  exception  at  all.  Consequently  this 
record  presents  a  case  in  which  the  trial 
court  referred  the  issues,  at  tbe  relator's  In- 
stance, without  exception  being  taken.  -  It 
was  too  late  after  the  report  was  filed  to 
move  for  trial  by  Jury  (Smith  v.  Baer,  supra, 
166  Mo.  loc.  cit  402,  66  S.  W.  166;  Grant 
v.  Hughes,  96  N.  C.  loa  dt  189,  2  S.  B. 
339) ;  and  consequently  the  right  to  such  tri- 
al in  a  case  of  this  kind  is  not  presented  by 
this  record. 

[6]  3.  After  tbe  report  of  the  referee  and 
relator's  exceptions  thereto  had  been  on  fife 
some  six   months,  and  tbe  exceptions  had 
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been  argued,  submitted,  taken  nnder  advise- 
ment, and  sustained,  and  partial  findings  of 
fact  and  conclusions  of  law,  so  the  record 
recites,  had  been  filed  by  tbe  court  below, 
appellants,  on  May  14,  1607,  the  day  the 
order  sustaining  the  exceptions  was  finally 
made,  filed  seven  separate  motions  to  strike 
oat  all  or  certain  parts  of  the  evidence  taken 
by  the  referee.  Two  *t  these  motions  were 
filed  by  the  People's  Ice,  Storage  ft  Fud 
Company,  one  to  strike  oat  all  the  evidence, 
and  one  to  strike  out  merely  that  part  of 
the  evidence  relative  to  the  organization  of 
the  People's  Ice  ft  Fuel  Ck>mpany,  and  to  the 
objects  and  purposes  of  such  organization. 
These  motions  were  overruled  and  exceptions 
taken.  Thereafter,  and  at  "11  o'clock  a.  m." 
on  the  same  day,  the  .People's  Ice,  Storage 
ft  I\iel  Company  filed  its  application  for 
change  of  venae,  on  the  grounds  of  the  bias 
and  prejudice  of  the  Judge  against  It  The 
application  was  signed  by  the  applicant's 
coimsel,  and  was  sworn  to  by  its  secretary, 
H.  Ia  Burk,  on  May  13,  1907,  the  day  before 
the  aroUcatlon  was  presented,  and  before 
the  several  motions  mentioned  were  filed 
and  dlsiK>sed  of.  No  notice  of  the  Intended 
presentation  of  tbe  application  was  given  the 
prosecuting  attorney  until  Immediately  at 
the  time  the  application  was  filed.  Under 
such  circumstances  the  trial  court's  ruling 
refusing  a  change  of  venue  could  not  be  dis- 
turbed (St  I*,  C.  G.  &  Ft  S.  Ey.  Co.  V.  Hol- 
laday,  131  Mo.  loc.  dt  452,  453,  33  S.  W. 
49),  even  If  it  could  be  conceded  (which  it  Is 
not)  that  the  general  rule  that  a  case  cannot 
be  cut  in  two  by  a  change  of  venue  after  the 
filing  of  a  referee's  report  (Woodrow  v. 
Younger,  61  Mo.  395)  Is  inapplicable,  in  view 
of  the  peculiar  facts  of  this  case. 

4.  Despite  the  fact  that  the  circuit  Judge 
set  aside  the  referee's  report  and  made  find- 
ings of  fact  of  his  own,  it  is  Insisted  that  the 
Judgment,  based  on  the  court's  findings,  must 
be  reversed  if  there  is  any  substantial  evi- 
dence in  the  record  supporting  the  findings 
of  the  referee. 

(1)  This  Is  not  a  reference  by  consent ;  and 
consequently  the  rule  in  such  references  with 
regard  to  the  finality  of  tbe  referee's  findings 
of  fact  (Caruth-Bymes  Hardware  Co.  v.  Wol- 
ter,  91  Mo.  484,  3  S.  W.  865;  State  ex  rel. 
Walker  v.  Hurlstone,  92  Mo.  loc.  cit.  332,  5 
S.  W.  88)  is  not  applicable  to  this  case. 

[I]  (2)  Nor  is  the  rule  applicable  in  refer- 
ences in  suits  In  equity  applicable  here.  Pro- 
ceedings by  information  in  the  nature  of  quo 
warranto,  not  instituted  under  tbe  statute, 
owe  their  origin  to  the  common  law  (High 
on  Bxtr.  Legal  Remedies,  |  593;  State  ex 
Inf.  y.  Standard  Oil  Co.,  218  Mo.  loc.  dt  345, 
116  S.  W.  902 ;  State  ex  rel.  v.  Kose,  84  Mo. 
loc  dt  202;  State  ex  rel.  v.  Miller,  1  Mo. 
App.  57,  67,  68) ;  and  equitable  rules,  gener- 
ally speaking,  are  not  applicable  to  them. 
Tbe  Information,  rule  Issued  thereon,  and 
relief  granted  are  not  consistent  with  any 
contention  that  this  proceeding  Is  other  than 


an  ordinary  i^oceedlng  by  Information  In 
the  nature  of  quo  warranto.  The  case  was 
tried  below  on  that  theory,  and  in  their 
briefs  and  arguments  here  appellant's  coun- 
sel adhere  to  the  trial  theory.  There  is  no 
contention  that  the  proceeding  is  one  in  equi- 
ty, but  the  contrary. 

[7]  We  agree  with  the  view  of  the  trial 
court  (Uid  counsel  on  both  sides  that  this  is 
a  proceeding  by  information  in  the  nature 
of  quo  warranto,  despite  the  presence  in  the 
information  of  a  prayer  for  an  injunction. 
The  remedy  by  injunction,  if  any  exist  to 
restrain  corporations  from  continuing  un- 
lawful combinations  and  that  by  quo  war- 
ranto are  wholly  Inconsistent  and  cannot  be 
prosecuted  to  Judgment  at  the  same  time, 
even  separately  (Attorney  General  v.  Rail- 
road Companies,  86  Wis.  loc.  cit  595,  69^ 
for  obvious  reasons.  Quo  warranto  goes  to 
the  life  of  tbe  corporation  informed  against ; 
while  a  proceeding  to  enjoin  la  necessarily 
predicated  upon  an  antidpatlon  of  the  con- 
ttnuanoe  of  the  defendant's  corporate  exist- 
ence. 

There  are  reasons,  also,  to  question  the 
right  of  a  prosecuting  attorney,  in  1906,  to 
institute  injunction  proceedings  under  the 
statute  then  in  force  (section  8979,  R.  S. 
1899),  except  by  direction  of  the  Attorney 
General  (of  which  there  is  no  pretense  in 
this  case);  and  certainly  be  coald  not  pro- 
ceed outside  the  statute,  in  a  case  of  this 
kind,  by  injunction  against  corporations 
whose  business  was  not  affected  with  a  pub- 
lic interest  McCarter  r.  Insurance  Co.,  74 
N.  J.  Eq.  372,  73  AtL  80,  414,  29  L.  R.  A. 
(N.  S.)  1194,  135  Afn.  St  Rep.  708,  18  Ann. 
Cas.  1048;  Cook  on  Corporations,  |  635. 

[S]  It  is  not  necessary  to  elaborate  these 
suggestions,  however,  since  the  case  was 
tried  below  and  heard  here  upon  the  theory 
that  It  was  purely  a  proceeding  by  informa- 
tion in  the  nature  of  quo  warranto,  and  on 
that  theory  It  must  be  dedded  by  us.  The 
role  in  equity,  therefore,  with  respect  to 
weighing  evidence,  is  inapplicable. 

[I]  (3)  Nor  can  we  apply  the  rule  laid  down 
by  the  statute  (section  2013,  It  S.  1900)  for 
the  government  of  those  cases  In  which  the 
report  of  tbe  referee  was  approved  by  the 
trial  court  for  the  obvious  reason  that  the 
report  In  this  case  was  not  ai^roved,  but 
exceptions  thereto  sustained  and  independent 
findings  made  by  the  court 

[It,  11]  (4)  The  question  which  confronts 
us  in  this  case  really  is  as  to  what  pre- 
sumptions support  the  findings  of  the  trial 
Judge,  made  op  the  evidence  after  the  ref- 
eree's report  has  been  set  aside  in  the  ex- 
ercise of  the  court's  unquestionable  discre- 
tion so  to  do  (Utley  v.  Hill,  155  Mo.  loc.  dt 
276,  66  S.  W.  1091,  49  L.  R.  A.  323,  78  Am. 
St  Rep.  669)  in  a  case  referred  by  compul- 
sion. For  the  purpose  of  determining  this 
question,  we  must  since  no  exception  to  the 
reference  was  saved,  so  that  it  can  be  con- 
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sldered  bere  (Smith  r.  Baer,  166  Ifo.  loa  dt 
401,  60  a  W.  166;  Tlnsley  v.  Kemery,  170 
Mo.  loa  dt  816,  70  S.  W.  691),  treat  the  case 
as  one  compulsorily  referabla  In  such  cases 
It  is  the  settled  law  of  this  state  that  the 
trial  court  "may  act  upon  the  report  of  the 
referee  and  find  therefrom  different  conda- 
slons  of  fact  from  those  reported  by  the  ref- 
eree." Utley  V.  Hill,  155  Mo.  loc  dt  276, 
fiS  8.  W.  1104,  4d  Ia  R.  A.  323,  78  Am.  St 
Rep.  569. 

Once,  at  least,  this  division  has  expressed 
Itsdf  directly  upon  the  point.  In  the  case  of 
Utley  ▼.  Hill,  155  Mo.  loc.  dt  258,  55  8.  W. 
1007,  49  L.  R.  A.  323,  78  Am.  St  Rep.  669,  it 
was  said  that  the  finding  of  the  trial  Judge 
In  sustaining  exceptions  on  conflicting  evi- 
dence, when  assailed  in  this  court  as  against 
the  weight  of  the  evidence,  would  not  be  re- 
viewed, "because  it  is  the  settled  practice  of 
this  court  not  to  review  conflicting  evidence, 
nor  to  review  the  rulings  or  findings  of  the 
trial  courts  on  such  evidence." 

It  is  true  that  the  evidence  was  not  be- 
fore the  court,  and  the  point  need  not  have 
been  discussed.  The  fact  that  the  remark 
<]aoted  was  obiter  does  not,  however,  deprive 
It  of  all  Its  value. 

In  the  case  of  Williams  r.  Railway  Co., 
153  Mo.  loc.  dt  611.  64  S.  W.  697,  it  was 
held  by  Division  No.  2  of  this  court  that  in 
case  of  a  conflict  between  the  findings  of  the 
circuit  court  and  the  referee  the  presump- 
tion In  this  court  was  "in  favor  of  the  Jo- 
dldal  action  of  the  drcuit  court  whose  duty 
and  prerogative  It  was,  in  a  case  like  this,  to 
examine  the  report  of  the  referee  in  the 
light  of  the  evidence  and  affirm  or  reverse 
his  action."  The  court  declared  that  rule  to 
be  "in  harmony  with  oUr  practice  in  review- 
ing the  granting  or  refusing  of  new  trials," 
and  held  that  "the  presumption  is  in  favor 
of  the  action  of  the  trial  court;  and  it  Is 
only  where  we  find  it  ha*  abiued  Us  ditore- 
tion  io  toe  interfere  with  it»  judgment." 

In  the  case  of  Smith  v.  Baer,  166  Mo.  loc. 
dt  406,  407,  66  S.  W.  170,  it  was  said  that 
"under  the  Constitution,  this  court  tias  a 
right  to  review  the  facts,  as  well  as  the  law, 
In  any  case,  however  It  may  have  been 
tried;  but  it  has  not  been  its  practice  to  do 
so,  except  in  extreme  cases,  in  actions  at 
law,  for  the  reason  that  experience  has  shown 
that  it  was  not  necessary  to  do  so  to  insure  a 
proper  administration  of  Justice.  •  •  • 
This  court  always  looks  into  the  record, 
when  requested,  and  the  point  properly  made 
In  the  lower  court  far  enough  to  see  whether 
there  is  any  substantial  evidence  to  support 
a  finding  of  fact  by  whomtoever  that  finding 
is  made;  and  this  is  as  far  as  experience 
shows  that  it  Is  necessary,  ordinarily,  to  go." 

[12]  In  Oaruth-Bymes  Hardware  Co.  v. 
Wolter,  91  Mo.  484,  3  S.  W.  866,  the  refer- 
ence was  by  consent  and  the  question  pre- 
sented there  was  wholly  different  from  that 
appearing  for  solution  here.   Nevertheless  the 


court  In  that  case^  In  dlscnsslng  flie  Itaiallty 

of  the  referee's  findings  of  facts,  said:  "Un- 
der the  present  statute,  the  constant  practice 
in  a  large  dass  of  cases  is  for  the  courts  to 
review  the  findings  of  the  referee  upon  the 
evidence  reported  by  him,  and  to  correct  the 
findings  when  erroneous.  When  the  evidence 
is  preserved,  these  findings  may  be  reviewed 
and  corrected  on  appial  to  this  court"  The 
question  presented  in  that  case  was  as  to 
the  power  of  the  drcuit  court  to  revise  the 
referee's  findings  in  a  case  referred  by  con- 
sent ;  and  what  is  said  with  respect  to  find- 
ings in  other  classes  of  cases  la  not  so  aa- 
thoritatlve  as  what  is  said  on  the  point  ac- 
tually before  the  court  for  decision.  The 
cases  dted  in  support  of  the  holding  quoted 
do  not  support  it  if  It  is  to  be  interpreted  as 
laying  down  a  rule  that  this  court  wUl  set 
aside  the  findings  of  the  trial  court  In  this 
sort  of  a  case  merely  on  the  weight  of  the 
evidence.  Two  of  the  cases  dted  were  equi- 
table in  their  nature,  and  In  the  other  the 
trial  court  had  merely  referred  the  report  of 
a  receiver,  and  the  questions  reviewed  in  this 
court  in  this  last  were  rather  of  arithmetic 
and  law  than  of  fact  in  the  ordinary  sense. 
Certainly  a  finding  of  fact  based  on  a  mere 
mathematical  computation,  is  reviewable, 
since  any  other  finding  than  a  correct  one 
has  no  evidJence  to  support  it 

But  the  question  before  the  court  In  Ga- 
ruth-Byrnes  Hardware  Co.  v.  Wolter  was  the 
right  of  the  drcuit  court  in  a  case  referred 
by  oonsettt,  to  make  findings  contrary  to 
those  of  the  referee  and  render  Judgment 
thereon.  Nor  did  the  court  in  that  case  lay 
down  any  rule  that  it  would  examine  and 
pass  upon  confiictlng  evidence  in  a  case  like 
that  now  at  bar  and  make  its  own  findings 
in  accordance  with  its  own  views  of  the 
weight  of  the  evidence.  It  was  merely  held 
that  findings  of  the  trial  court  contrary  to 
those  of  the  referee,  might  be  "reviewed  and 
corrected  on  appeal." 

It  is  to  be  noted  that  the  remark  there 
made  seems  as  applicable  to  the  review  of 
the  findings  of  the  referee,  which  have  not 
been  "corrected"  by  the  trial  court  as  to 
those  which  have.  The  premises  considered, 
we  condude  that  the  Wolter  C&ae  is  not  an 
authority  for  the  proposition  that  this  court 
will  weigh  conflicting  evidence  In  a  case  of 
this  kind.  That  the  language  used  In  that 
case  is  not  out  of  harmony  with  the  rule  laid 
down  in  WiUiama  v.  Santa  F6  Ry.  Co.,  supra, 
is  shown  by  the  fact  that  in  the  latter  case 
the  Wolter  Case  is  dted  in  support  of  this 
court's  power  to  review  the  court's  findings 
of  facts.  153  Mo.  loe  dt  495,  611,  54  S.  W. 
689. 

In  West  T.  Bank,  110  Mo.  App.  496,  85  S. 
W.  603,  the  St  Louis  Court  of  Appeals  had 
before  it  the  question  whether  the  findings 
of  fact  by  the  trial  conrt  after  sustaining 
exceptions  to  the  referee's  findings,  ought  to 
be  upheld,  and  Judge  Ooode,  In  conduding 
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an  opinion  In  wblcfa  tbe  Conrt  of  Appeals 
gave  Its  reasons  for  refusing  to  Interfere, 
said  (speaking  of  a  contested  item):  "The 
evidence  In  regard  to  this  item  leaves  a 
doubt  in  our  minds  as  to  what  the  truth  is ; 
hence  we  do  not  feel  justified  in  inter- 
f«rtng  with  the  finding  below." 

[13,14]  In  an  action  at  law  tried  before 
the  court,  the  rule  which  affirms  the  finali- 
ty of  the  trial  court's  findings  of  facts  is  no 
less  applicable  to  cases  in  which  the  testi- 
mony Is  wholly  by  deposition  than  to  any 
other.  Nor  does  the  fact  that  one  Judge 
hears  the  evidence  and  another  decides  the 
case  on  the  transcript  thereof  affect  the  rule. 
Handlan  v.  McManus,  100  Mo.  loc.  cit  128, 
129,  13  S.  W.  207,  18  Am.  St  Rep.  533.  In 
case  of  a  reference  of  the  kind  before  us, 
"the  referee's  power  is  limited  to  recom- 
mending judgment.  The  duty  and  responsi- 
bility as  to  the  judgment  rest  upon  the  court 
The  reference  can  aid,  but  not  bind,  the 
Judge."  Utiey  v.  HUl,  155  Mo.  loc.  dt  277, 
55  S.  W.  1104,  48  li.  R.  A.  823,  78  Am.  St 
Rep.  569.  If  this  court  is  to  weigh  the  evi- 
dence in  a  case  of  this  kind  merely  because 
the  trial  court  acted  on  written  evidence 
alone,  then,  also,  must  we,  to  be  consistent 
pass  upon  the  evidence  in  all  actions  at  law 
tried  to  the  court  on  depositions  and  over- 
rule the  cases  holding  that  we  will  do  no 
such  thing.  By  establishing  such  a  rule  we 
can  incumber  our  reports  with  the  consider- 
ation of  matters  which  can  have  no  pos- 
sible value  as  precedents.  We  do  not  think 
it  wise  to  encourage  appeals  to  this  court 
on  mere  questions  of  fact  in  actions  at  law, 
regardless  of  the  method  pursued  in  deter- 
mining such  questions  below. 

In  discussing  a  question  like  that  here 
presented,  and  which  arose  under  a  statute 
somewhat'  similar  to  our  own,  the  Supreme 
Conrt  of  Oregon,  in  Liebe  v.  Micolai,  30  Or. 
loc  cit  372,  373,  48  Pac.  174,  175,  said: 
"From  this  It  would  appear  that  the  power 
of  the  court  to  set  aside  the  findings  of  a 
referee  Is  not  limited  to  a  question  as  to 
the  sufficiency  of  the  evidence  to  Justify  the 
conclusion  reached  by  him,  but  In  our  judg- 
ment extends  to  all  the  causes  prescribed 
by  the  statute  for  setting  a  verdict  aside; 
and,  if  the  referee's  findings  were,  by  stat- 
ute, made  special  verdicts  upon  the  issue, 
instead  of  being  deemed  and  considered  as 
such,  the  power  of  the  court  to  set  them 
aside  could  not  be  reviewed  on  appeal,  ex- 
cept for  an  abuse  of  discretion;  and  hence 
the  question  is  narrowed  to  a  consideration 
of  the  legal  effect  of  the  court's  modifica- 
tion of  a  referee's  finding.  If  the  court,  up- 
on setting  aside  such  a  report,  took  the  evi- 
dence anew,  and  found  therefrom  the  facts, 
and  determined  the  law  Itself,  a  Judgment 
given  thereon,  supported  by  any  evidence, 
ought  not  on  principle,  to  be  subject  to  re- 
view on  the  facts ;  but  when  the  court,  from 
a  mere  examination  of  the  evidence  taken 
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and  reported  by  the  referee,  readies  a  con- 
clusion different  from  that  officer,  it  may 
be  conceded  that  the  variance  is  not  the  re- 
sult of  superior  advantages  possessed  by  the 
court  for  it  does  not  possess  the  oppor- 
tuuity  afforded  the  referee  of  seeing  the 
witnesses  as  they  appeared  upon  the  stand, 
or  of  observing  their  tone,  manner,  and  bear- 
ing while  giving  their  testimony.  It  might 
appear  to  us,  from  the  examination  of  a 
bill  of  exceptions,  that  the  findings  of  fact 
made  by  the  trial  court  were  opposed  by 
the  great  weight  of  evidence,  yet  by  reason 
of  its  Intimate  knowledge  of  the  parties,  and 
its  ability  to  note  the  peculiarities  of  the 
witnesses,  which  can  never  by  any  means  be 
made  a  part  of  the  record,  its  conclusions  of 
fact  must  necessarily  be  presumed  to  have 
been  carefully  reached.  It  is  the  applica- 
tion of  this  rule  that  prompts  the  trial  court 
to  affirm  th^  report  of  a  referee^  although 
it  might  tiave  reached  a  different  conclusion 
from  an  examination  of  the  evidence  re- 
I>orted ;  but  to  say  that  the  findings  of  tact 
made  by  a  referee  are  entitled  to  greater 
consideration  tlian  the  conclusions .  reached 
by  the  trial  court  after  an  examination  of 
the  evidence,  is  to  concede  that  while  the 
court  possesses  power  to  set  aside  such  re- 
port its  action  in  that  respect  is  nugatory 
on  appeal,  unless  its  findings  are  supported 
by  a  preponderance  of  the  evidence.  Such 
seems  to  have  been  the  rule  adopted  in  Mer- 
chants' Nat  Bank  v.  Pope,  19  Or.  35,  26 
Pac.  622,  for  the  learned  Chief  JusUce,  in 
commenting  upon  the  facts,  says:  'I  have 
examined  the  evidence  as  to  the  amount 
of  commissions  which  the  said  firm  was  to 
receive  upon  the  shipment  and  sales  of  the 
oil  and  fish,  and  am  of  the  opinion  that  the 
circuit  court  very  properly  made  the  reduc- 
tion in  the  amount  found  to  be  due  by  the 
referee.'  The  effect  of  such  a  rule,  if  ap- 
plied to  an  appeal  from  a  judgment  in  an 
action  at  law  in  which  the  court  had  set 
aside  the  findings  of  a  referee  and  reached 
conclusions  of  its  own  from  a  mere  inspec- 
tion of  the  evidence  reported,  would  be  to 
deprive  the  findings  of  the  court  of  all 
presumptions  of  regularity  which  may  be  in- 
voked in  their  favor,  and  the  cause  would 
come  here  for  trial  de  novo,  as  in  equity 
cases." 

And  the  conrt  further  said  in  the  same 
case:  "The  trial  court  not  only  possesses 
the  power  to  set  aside  the  report  of  a  ref- 
eree, but  upon  doing  so  its  findings  of  t&ct, 
although  derived  from  an  inspection  of  the 
evidence  so  reported  by  the  referee,  is,  in 
our  judgment,  a  new  trial  by  the  court  and, 
as  such,  the  findings  so  made  are  entitled  to 
every  intendment  and  presumption  that 
could  be  invoked  in  their  favor,  if  made 
upon  an  original  trial  by  the  court  To 
reach  a  different  conclusion  would  be  equiv- 
alent to  a  holding  that  the  trial  court  on 
setting  aside  the  findings  of  a  referee,  must 
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bear  the  testimony,  and  take  the  evidence 
anew,  before  It  could  reach  a  finding  of  fact 
of  its  own;  and,  as  the  statute  has  not  prescrib- 
ed such  a  mode,  we  cannot  think  a  procedure 
of  this  kind  necessary,  in  order  to  give  to 
the  findings  and  Judgment  that  presumption 
of  regularity  to  which  it  is  entitled,  and 
must  therefore  hold  that  the  duty  of  the 
referee  Is  to  advise  the  court,  when  so  or- 
dered, but  that  the  power  appointing  him 
may  disregard  his  counsels,  and  make  Its 
own  conclusions  from  the  evidence  submitted. 
Having  reached  this  conclusion,  it  only  re- 
mains to  be  said  that,  while  the  evidence  \b 
conflicting  upon  this  subject,  there  is,  never- 
theless, some  testimony  that  tends  to  sup- 
port the  court's  findings." 

This  ruling  was  made  on  a  statute  which 
provided  that  the  referee's  report,  when 
made,  should,  in  the  consideration  of  ex- 
ceptions thereto,  stand  as  the  .verdict  of  a 
Jury;  whereas,  in  this  state,  the  statute 
gives  the  effect  of  a  verdict  to  the  report 
only  when  it  has  been  approved  by  the  trial 
court 

Judge  Brewer,  in  the  case  of  Owen  v. 
Owen,  9  Kan.  91,  took  occasion  to  compare 
the  positions  of  the  trial  and  appellate  courts, 
with  respect  to  the  matter  of  passing  upon 
the  report  of  a  referee,  as  follows:  "Coun- 
sel claims  that,  inasmuch  as  the  Judge  of 
that  court  does  not  see  the  witnesses  who 
appear  before  the  referee,  does  not  hear 
them  testify,  nor  know  in  what  manner 
their  testimony  is  elicited,  his  Judgment  can 
be  based  only  upon  the  record  of  that  tes- 
timony. Hence  the  report  of  the  referee 
should  stand,  unless  a  great  preponderance 
of  the  evidence  is  against  It  He  further 
claims  that  this  court  has  the  same  oppor- 
tunity as  the  district  court  of  weighing  cor- 
rectly the  evidence;  and  that  therefore,  un- 
less the  great  preponderance  of  the  testi- 
mony seems  to  us  against  the  report,  we 
should  reverse  the  order  of  the  district  court 
setting  aside  the  report  and  direct  its  con- 
firmation. These  rules,  applied  strictly, 
would  make  the  approval  or  disapproval  of 
the  report  of  the  referee  by  the  district 
court  a  mere  matter  of  form,  purely  a  work 
of  supererogation.  We  do  not  so  understand 
the  elTect  of  the  action  of  the  district  court. 
We  think  the  district  court  should  not  set 
aside  the  report  of  a  referee  as  against  the 
evidence,  unless  it  clearly  appears  to  him 
that  the  referee  has  failed  to  give  due  con- 
sideration to  some  of  the  testimony,  and  that 
a  strong  preponderance  of  the  testimony  is 
against  the  report  He  will  presume  that 
the  referee  has  given  due  weight  to  all  the 
evidence,  and  that  his  conclusions  therefrom 
are  correct  He  will  be  slow  to  interfere 
with  those  conclusions.  But  If  he  is  con- 
vinced of  the  error  of  that  report  and  or- 
ders it  set  aside,  such  Judgment  of  the  dis- 
trict Judge  should  and  will  carry  great 
weight  with  this  court;  for  he  is  in  a  bet- 


ter position  than  we  are  to  determine  as  to 
the  correctness  of  the  referee's  conclusions. 
The  parties  to  the  suit  he  may  know;  the 
witnesses  may  have  been  before  him  in 
other  trials;  or  he  may  have  heard  their 
testimony  on  motions  in  this  case.  He  may 
understand  peculiarities  in  the  mind  of  the 
referee  which  would  cause  certain  kinds  of 
testimony  to  have  undue  weight  with  him. 
He  may  be  cognisant  of  personal  friendships 
or  antipathies  between  the  referee  and  the 
parties,  or  counsel.  He  will  probably  be 
aware  of  any  difference  between  counsel  In 
the  manner  of  eliciting  testimony,  in  th^r 
adroitness  in  presenting  and  withholding  ev- 
idence. In  short,  being  nearer  to  the  parties 
and  the  proceedings,  he  Is  more  apt  to  know 
whether  the  report  of  the  referee  expresses 
the  absolute  truth.  And  when  he  has  acted 
upon  the  report  we  shall  not  ignore  that  ac- 
tion, and  consider  the  report  as  though  made 
originally  to  this  court." 

These  remarks  were  made  In  considering  a 
question  somewhat  different  from  that  under 
consideration  here,  but  are  valuable  as  in- 
dicating 'the  views  of  a  great  Jurist  upon  the 
.reasoning  which  lies  at  the  foundation  of 
appellant's  contention  on  the  point  being 
discussed. 

In  South  Carolina  It  Is.  held  (Gregory  t. 
Cohen,  fiO  S.  C.  loa  dt  511,  27  S.  B.  920) 
that  the  Supreme  Court  will  not  weigh  the 
evidence  In  passing  upon  the  correctness  of 
the  findings  of  the  circuit  court  made  after 
exceptions  to  a  referee's  report  have  been 
sustained.  The  Constitution  of  that  state, 
however,  limits  the  Supreme  Court  to  the 
correction  of  errors  of  law  In  appeals  in 
actions  at  law. 

In  the  case  of  Merchants',  etc.,  Nat  Bk.  v. 
Kern,  193  Pa.  67,  88,  44  Atl.  835,  the  Su- 
preme Court  of  Pennsylvania  held  that  the 
findings  of  the  common  pleas  court  after 
setting  aside  the  report  of  a  referee,  could 
be  overturned  by  "nothing  but  a  clear  con- 
viction that  the  court  had  erred."  The  find- 
ings of  the  referee  in  that  case  were  out  of 
accord  with  the  verdict  of  a  Jury  on  a  pre- 
vious trlaL 

In  North  Carolina  It  is  held,  unhesitating- 
ly, that  the  findings  of  the  circuit  court  "re- 
versing the  findings  of  the  referee"  cannot 
be  disturbed  if  there  is  any  evidence  to  sup- 
port them.  Baggett  v.  Wilson,  162  N.  O. 
182,  67  S.  B.  479. 

Certain  decisions  under  statutory  provi- 
sions differing  materially  from  ours,  as  In 
Wisconsin,  New  Tork,  Iowa,  and,  in  some 
instances,  Pennsylvania,  are  not  in  point  on 
either  side  of  the  question,  and  need  not 
be  discussed. 

The  rule  laid  down  In  Utley  v.  Hill,  su- 
pra, Is  thus  found  to  have  the  support  of 
authority  in  and  out  of  the  state;  and  a 
careful  investigation  falls  to  disclose  a  well- 
considered  decision  in  point  which  holds  the 
contrary. 
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[II]  Were  there  not  express  authority  giv- 
en the  circuit  court  to  hear,  as  a  court, 
cases  In  which  Juries  have  been  waived,  Its 
flndlngH  ot  law  and  fact,  and  Judgments, 
could  not,  on  appeal,  be  reviewed  at  ail, 
since  the  Judge  would  In  that  case  act  rath- 
er as  an  arbitrator.  Boogher  v.  Insurance 
Co.,  103  U.  S.  loc.  dt  96,  97,  26  L.  Ed.  310. 
Under  the  laws  of  Missouri  the  referee's 
findings  of  tact  cannot  be  said  to  have  been 
Judicially  made  until  approved  by  the  trial 
court  (103  U-  S.  97,  26  L.  Ed.  SIO;  section 
2013,  B.  a  1909);  and  the  findings  of  the 
court  In  cases  In  which  the  referee's  findings 
have  been  set  aside  are  the  only  findings  In 
the  case  which  have  been  judUHaUy  made. 
We  are  therefore  of  the  opinion  tliat  they 
support  a  Judgment  to  the  same  extent  and 
In  the  same  way,  and  are  not  more  open  to 
review  on  the  mere  weight  of  the  evidence, 
than  any  other  Judgment  at  law,  based  on 
findings  of  the  trial  court. 

At  any  rate,  the  contention  of  appellants' 
counsel  that  the  trial  court  bad  no  right  to 
set  aside  the  findings  of  the  referee,  if  those 
findings  were  supported  by  any  substantial 
evidence,  cannot,  in  view  of  the  authorities 
x;lted  and  the  reasons  given,  be  upheld. 
Whether  there  is  a  discernible  dUference  be- 
tween the  rule  laid  down  by  this  court  that 
a  trial  court's  action  in  setting  aside  a 
referee's  report  and  making  new  findings  of 
Its  own  on  the  evidence  reported  by  the 
referee  is  supported  by  the  usual  favorable 
presumption,  and  is  not  to  be  overturned, 
unless  it  appears  that  the  court  has  abused 
Its  discretion  (WUllams  v.  Railway,  153  Mo. 
loa  dt  511,  64  S.  W.  689),  and  the  rule 
announced  by  Judge  Marshall  (Ctley  v.  Hill, 
supra)  and  In  the  cases  cited,  to  the  eOTect 
that  the  trial  court's  findings  in  such  cir- 
cumstances will  not  be  reviewed  at  all  on 
the  weight  of  the  evidence,  need  not  be  de- 
cided. In  this  case  the  conclusion,  under 
both  rules,  must  be  the  same. 

(5)  It  may  be  added  that  the  rale  contend- 
ed for,  even  if  sound,  could  not  be  applied 
to  this  case,  since  the  referee,  after  admit- 
ting evidence  of  all  transactions  from  the 
beginning  (1898),  reached  the  conclusion,  be- 
fore making  his  report,  that  evidence  of 
happenings  prior  to  the  formation  of  the 
People's  Ice,  Storage  ft  Fuel  Company  was 
inadmissible,  and  excluded  all  such  evidence 
from  his  consideration  in  reaching  his  con- 
clusions of  fact  The  trial  court,  on  the 
other  hand,  took  this  evidence  Into  consid- 
eration, and  based  Its  findings  of  facts  on 
the  whole  of  the  evidence  reported.  The 
bases  of  the  two  findings  are  entirely  dif- 
ferent therefore,  and  that  is  an  Important 
fact  In  considering  any  apparent  conflict  be- 
tween the  findings  of  the  referee  and  those 
of  the  court  It  changes  the  situation  to 
such  an  extent  that  It  cannot  be  said  that 
the  record  shows  that  the  court  and  referee 
differed  at  all  in  their  conclusions  as  to  the 
effect  of  evidence  considered.    The  real  dif- 


ference Is  as  to  the  admissibility  of  certain 
evidence,  and  that  is  a  question  of  law. 

6.  It  is  insisted  that  the  evidence  as  to 
the  purposes  of  the  organization  of  the  Peo- 
ple's Ice  ft  Fuel  Company  in  1898,  and  as 
to  the  relation  between  it  and  others  prior 
to  1905,  was  not  competent  should  not  have 
been  considered  by  the  court  in  making  up 
Its  findings,  and  must  be  disregarded  by  us 
in  determining  whether  the  evidence  sup- 
ports those  findings.  It  Is  contended  that 
the  allegations  In  the  information  that  the 
People's  Ice,  Storage  ft  Fuel  Company  was 
"organized  under  the  laws  of  Missouri  on 
July  1,  1905,"  and  that  "prior  to  the  1st  day 
of  July,  1905,  all  of  the  above-named  com- 
panies and  copartnerships,  except  the  Peo- 
ple's Ice,  Storage  &  Fuel  Company,  were 
engaged  in  the  manufacture  and  sale  of  ice 
in  this  [Kansas  City]  vicinity  In  competition 
with  each  other,"  precluded  any  investiga- 
tion reaching  back  of  July  1,  1905.  It  Is  al- 
so asserted  that  the  same  result  follows 
from  the  fact  that  (so  it  is  said)  there  is  no 
direct  charge  of  the  existence  of  a  combina- 
tion prior  to  said  date. 

[16]  With  respect  to  the  effect  of  the  al- 
legation that  competitive  conditions  existed 
prior  to  1905,  it  is  unnecessary,  at  this  stage 
of  the  proceedings,  to  say  more  than  that 
the  allegation  is  not  that  such  conditions 
existed  in  the  ice  business  in  Kansas  City  at 
all  times  prior  to  July  1,  1905;  and  that  we 
cannot  rightfully,  give  it  such  a  construction 
after  judgment,  to  overthrow  findings  based 
upon  a  construction  which  Its  language  fully 
warrants. 

[1 7, 1 1]  The  ultimate  question  In  this  case 
is  whether  or  not  such  an  illegal  combina- 
tion existed  at  any  time  covered  by  the 
charge  In  the  Information;  and  to  prove 
this  we  may  go  back  to  the  very  first  step 
in  Its  concoction,  and  trace  the  mingling  and 
manipulation  of  the  Ingredients  which  to- 
gether produce  the  noxious  result  It  was 
held  by  the  Supreme  Court  of  the  United 
States,  In  the  late  case  of  the  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  loc.  dt  46, 
47,  81  Sup.  Ct  502,  55  L.  Ed.  619,  34  U  R. 
A.  (N.  S.)  834,  that  the  testimony  going  to 
acts  done,  even  before  the  passage  of  the 
act  which  made  the  result  to  be  attained  un- 
lawful, was  admissible,  in  so  far  as  It  tend- 
ed to  throw  light  upon  the  acts  done  after 
the  passage  of  the  act  the  results  of  which, 
it  was  charged,  were  being  participated  In 
and  enjoyed  by  the  alleged  combination  at 
the  time  of  the  filing  of  the  bill.  Such  a 
combination  may  be  changed  In  Its  Ingredi- 
ents by  the  elimination  of  some  and  the  ab- 
sorption of  others  wliich  take  their  place; 
but  we  must  follow  It  through  these  changes 
to  ascertain  Its  mature  as  It  stood  upon  the 
day  when  it  is  charged  to  have  been  un- 
lawful. It  may  have  been  renamed  and  re- 
labeled, like  the  People's  Ice,  Storagre  &  Fuel 
Company;  but  it  is  competent  to  show  by 
the  testlmoay  that  upon  Its  organization  It 
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Immediately  succeeded  to  the  place  former- 
ly occupied  by  a  corporation  whose  proper- 
ties, contracts,  assets,  liabilities,  and  tenden- 
otet  it  took  over,  and  whose  identity  it  con- 
tinued in  the  combination. 

The  reincorporation  was,  according  to  the 
testimony  of  W.  H.  Winants;  the  vice  presi- 
dent of  the  People's  Ice,  Storage  &  Fuel 
Company,  effected  solely  in  order  to  add  to 
the  purposes  of  the  old  company — ^not  to 
subtract  therefrom.  The  new  company  took 
over  and  carried  out  the  contracts  of  the 
old ;  contracts  which  tend,  on  their  face,  to 
show  a  purpose  to  restrict  competition.  The 
People's  Ice  &  Fuel  Company  had  been  or- 
ganized and  employed  as  a  mere  agency  by 
and  through  which  the  purposes  of  the  orig- 
inal agreement  among  the  several  ice  com- 
panies in  business  in  Kansas  City  in  1898 
might  be  carried  out  It  was  not,  nor  could 
it  have  been,  authorized  by  its  charter  to 
directly  or  indirectly  monopolize  the  Ice  busi- 
ness ;  and,  in  so  far  as  it  proceeded  to  effec- 
tuate the  plans  of  other  corporations  and  in- 
dividuals to  do  so,  it  was  acting  outside  its 
charter  powers  and  in  deQance  of  law.  The 
People's  Ice,  Storage  &  Fuel  Company  was 
not,  nor  could  It  have  been,  chartered  to  pur- 
chase from  the  People's  Ice  &  Fuel  Company 
any  conspiracy  to  restrict  competition  in 
which  the  latter  was  engaged ;  but  its  subse- 
quent participation  in  any  such  agreement 
cannot  be  defended  on  the  ground  that  the 
agreement  or  conspiracy  was  in  existence  be- 
fore the  corporation  was.  To  hold  otherwise 
is  to  say  that  individuals  and  corporations 
may  conspire  to  restrain  trade  and  lessen 
competition,  in  violation  of  the  statute,  and 
then,  by  subsequently  forming  a  corporation 
to  carry  out  that  conspiracy,  put  themselves 
and  the  corporation  thus  formed  beyond  the 
reach  of  the  statute.  That  the  statute  can 
be  thus  evaded  we  decline  to  hold.  The  Peo- 
ple's Ice,  Storage  &  Fuel  Company  carried 
out  the  contracts  of  its  predecessor,  making 
no  changes  whatever  in  the  methods  em- 
ployed by  it,  even  maintaining,  until  the 
failure  of  the  Consumers'  Ice  Company,  the 
cut  price  put  in  force  by  the  old  company 
three  or  four  days  before  July  1,  1905.  Nei- 
ther Is  charged  with  having  purchased  plants 
of  other  companies  in  order  to  restrain  trade 
and  lessen  competition.  The  storage  compa- 
ny is  charged  with  baring  entered  into  cer- 
tain contracts  and  agreements  for  those  pur- 
poses, and  it  does  not  matter  through  what 
gate  it  entered. 

In  State  ex  rel.  v.  Continental  Tobacco 
Co.,  177  Mo.  1,  75  S.  W.  737,  this  court  said : 
"The  laws  of  this  state  are  broad  enough  to 
reach  individuals  who  undertake  to  organize 
a  corporation  that  would  create  a  trust  in 
itself;  but,  where  the  corporation  is  alleged 
to  be  duly  organized,  then  the  condemnation 
of  the  statute  as  applicable  to  it  is  not  in 
the  method  of  its  organization,  but  by  its  ex- 
press terms  it  denounces  and  prohibits  the 


unlawful  acts  as  a  legal  and  existing  corpo- 
ration." 

In  this  case  both  these  elements  of  illegali- 
ty are  present  in  the  person  of  the  People's 
Ice,  Storage  &  Fuel  Company.  It  was  or- 
ganized with  the  intent  that  It  should  be- 
come the  Instrument  by  which  the  unlawful 
purpose  of  its  promoters  should  be  carried 
out,  and  its  profits  received  and  distributed 
to  the  conspirators.  Such  an  instrument  la, 
in  itself,  as  is  well  said  by  this  court  in  the 
language  above  quoted,  a  trust  Having  been 
organized,  its  charter  powers  could,  no  doubt, 
have  been  devoted  to  honest  enterprise ;  bat 
instead  It  took  up  the  work  to  which  It  had 
been  devoted  bj  its  promoters,  and  became 
an  active  member,  as  well  as  agent  and  in- 
strument, of  the  conspiracy  to  eliminate 
competition  in  the  ice  business. 

In  the  case  last  cited  the  grounds  on  which 
the  court  rested  its  decision  are  stated  in 
the  opinion  (177  Mo.  loc.  clt  37,  76  S.  W. 
747)  as  follows:  "It  was  a  legitimate  in- 
quiry by  the  commissioner  as  to  the  integri- 
ty and  good  faith  of  the  transfer  by  the 
American  Tobacco  Company  of  all  its  assets 
to  the  Continental  Tobacco  Company;  and 
we  have  no  hesitation  in  saying,  considering 
the  amount  involved,  the  extent  and  far- 
reaching  scope  of  the  transaction,  it  was 
sufficient,  in  itself,  to  arouse  in  the  mind  of 
the  Attorney  General  a  strong  suspicion — 
yes,  even  a  strong  probability — that  a  trust 
was  being  created,  and  warranted  bis  prompt 
action  in  the  interest  of  the  public  by  filing 
the  informatioa  herein.  However,  it  must 
be  remembered  that  this  proceeding  partakes 
of  the  nature  of  a  criminal  prosecution,  and 
severe  penalties  are  Imposed ;  hence  it  is  not 
sufficient  to  warrant  a  finding  adverse  to  re- 
spondents that  we  may  entertain  strong  sus- 
picions, or  even  strong  probabilities,  of  their 
guilt.  Such  conclusions  should  only  be 
reached  upon  a  clear  showing  by  thfe  testi- 
mony, fully  satisfying  the  minds  of  the  court 
that  they  were  guilty  of  the  viola'tlon  of  the 
law  as  charged  in  the  information.  The  case 
of  Distilling  Co.  V.  People,  156  111.  448  [41 
N.  E.  188,  47  Am.  St  Rep.  200],  is  distin- 
guished from  this  case  by  reason  of  the  facts. 
In  that  case  there  was  a  trust  formed  by  a 
number  of  unincorporated  associations,  and, 
as  was  shown  by  the  testimony,  to  evade  the 
condemnation  of  the  statute.  This  same 
trust  of  unincorporated  associations  incor- 
porated and  conducted  the  business  along 
the  same  lines,  and  with  a  similar  purpose. 
The  court  said:  "That  corporation  thus  suc- 
ceeds to  the  trust  and  its  operations  are  to 
be  carried  on  in  the  same  way,  for  the  same 
purposes,  and  by  the  same  agencies,  as  be- 
fore.' The  commissioner,  in  the  case  before 
us,  finds  the  facts  Just  the  reverse  of  the 
Illinois  Distilling  Case.  The  commissioner, 
who  is  one  of  the  circuit  judges  of  this  state, 
has  heard  the  testimony,  had  the  witnesses 
before  him,  and  reports  that  from  the  evi- 
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dence  adduced  there  was  nothing  unlawful 
In  the  sale  and  purchase  of  tixe  assets  of  the 
corporations,  as  detailed  in  the  report  We 
will  not  disturb  the  finding  of  the  commis- 
sioner in  that  respect." 

[1$]  That  there  was  in  existence  July  1, 
1905,  a  conspiracy  to  lessen  competition  the 
evidence  tends  strongly  to  show;  and  that 
there  is  much  evidence  that  the  People's  Ice, 
Storage  &  Fuel  Company,  on  that  date,  step- 
ped into  the  shoes  of  one  of  the  participants 
therein  cannot  be  successfully  denied.  Un- 
der the  general  rule,  if  a  conspiracy  exist 
and  another  Join  with  the  conspirators,  he 
"would  be  deemed  a  party  to  all  acts  done 
by  any  one  of  the  conspiratof s,  before  or  aft- 
erwardi,  in  furtherance  of  the  common  de- 
sign" (State  V.  Walker,  98  Mo.  loc.  clt  105, 
106,  9  S.  W.  646,  11  S.  W.  1133) ;  and  no 
reason  appears  why  this  rule  is  not  applica- 
ble in  this  case. 

It  was  held,  in  State  ex  Inf.  y.  Standard 
Oil  Co.,  218  Mo.  loc.  clt.  458,  459,  116  S.  W. 
902,  that  it  made  no  difference  where  an  un- 
lawful pool,  trust,  or  conspiracy  in  restraint 
of  trade  was  formed,  if  it  was  carried  out 
In  this  state  the  participants  were  pusish- 
Bble  under  our  laws.  It  is  also  true  that  it 
makes  no  difference  tchen  such  conspiracy  is 
formed,  those  who  engage  in  it  and  are  found 
In  this  state  participating  in  it  cannot  ex- 
culpate themselves  by  asserting  that  the  plan 
was  not  constructed  by  them  In  the  first  in- 
stance, and  that  they  merely  adopted  it  and 
joined  in  Its  execution.  If  this  be  true,  and 
It  is,  there  can  be  no  reason  justifying  the 
exclusion  of  proof  of  the  facts,  circumstanc- 
es, and  agreements  out  of  which  the  con- 
spiracy thus  entered  into  took  its  origin. 

[20]  0.  It  is  also  insisted  that  the  Kansas 
City  Breweries  Company,  having  been  or- 
ganized after  the  incorporation  of  the  Peo- 
ple's Ice,  Storage  &  Fuel  Company,  cannot 
be  held  responsible  in  this  proceeding.  That 
company  purchased  the  assets  of  the  Ferd 
Helm  Brewing  Company,  which  company  was 
one  of  the  participants  in  the  formation  of 
the  People's  Ice  &  Fuel  Company  in  1898 
and  owned  for  years  its  quota  of  stock  in 
the  People's  Ice  &  Fuel  Company,  and,  after 
July  1,  1905,  in  the  People's  Ice,  Storage  & 
Fuel  Company;  that  stock  belonging  to  it, 
but  being  held  for  it  by  its  president,  Joseph 
J.  Helm.  Joseph  J.  Helm  also  became  the 
president  of  the  Kansas  City  Breweries  Com- 
pany, and  then  held  the  People's  Ice,  Storage 
ft  Fuel  Company  stock  for  the  Kansas  City 
Breweries  Company ;  that  company  having 
purchased  that  stock  from  the  Ferd  Helm 
Brewing  Company,  and  having  assumed  the 
contract  the  last-named  company  had  entered 
into  with  the  People's  Ice  &  Fuel  Company. 
At  the  expiration  of  that  contract,  which  it 
carried  out,  the  Kansas  City  Breweries  Com- 
pany, by  its  president,  Joseph  J.  Helm  (who 
held  the  People's  Ice,  Storage  &  Fuel  Com- 
pany stock  for  the  Kansas  City  Breweries 


Company),  entered  into  another  contract  with 
the  People's  Ice,  Storage  &  Fuel  Company 
for  a  term  of  three  years  from  February, 
1906.  That  Mr.  Helm  knew  the  purposes  of 
the  People's  Ice  &  Fuel  Company  and  of  the 
People's  Ice,  Storage  &  Fuel  Company,  and 
knew  that  they  were  formed  and  conducted 
to  lessen  competition,  is  a  fact  involved  in 
the  findings  of  the  trial  court,  and  one  there 
was  suflBcient  evidence  to  support  In  these 
circumstances,  In  view  of  all  the  evidence, 
whether  the  Kansas  City  Breweries  Company 
had  knowledge  of  the  unlawful  character  of 
the  operation  of  the  People's  Ice,  Storage  & 
Fuel  Company  may  have  been  a  question  of 
fact  (Cook  on  Corporations,  S  727),  and,  if  so, 
there  was  sufficient  evidence  to  warrant  the 
finding  that  it  had  such  knowledge.  At  any 
rate,  it  cannot  on  the  evidence,  be  said,  as 
a  matter  of  law,  that  it  did  not  have  such 
knowledge  while  it  was  carrying  out  the  Ferd 
Helm  Brewing  Company's  contract,  and  when 
it  by  its  president,  Joseph  J.  Heim,  who  held 
for  it  its  stock  In  the  People's  Company,  ex- 
ecuted the  contract  of  1906.  It  is  therefore 
unnecessary  to  decide  in  this  case  whether 
Joseph  J.  Helm's  knowledge  was,  as  a  matter 
of  law,  attributable  to  the  Kansas  City  Brew- 
eries Company,  though  there  would  seem  to 
be  little  doubt  of  that.  State  ex  inf.  t.  In- 
surance Co.,  152  Mo.  loc.  clt  37,  62  S.  W. 
505,  45  Ij.  R.  a.  363,  et  seq. 

[21]  7.  On  behalf  of  the  Central  Ice  Com- 
pany it  is  contended,  among  other  things, 
that  there  is  no  evidence  to  connect  it  with 
the  operations  of  any  of  the  other  companies, 
whether  they  were  or  were  not  acting  in  vio- 
lation of  law.  The  chief  argument  made  un- 
der this  head  is  that  the  statements  of  Ly- 
ons, president  of  the  Central  Ice  Company, 
were  not  made  as  the  agent  of  the  company, 
and  consequently  were  not  admissible  In  evi- 
dence. Reliance  is  placed  upon  the  familiar 
rule  that  the  declarations  of  the  agent  of  a 
corporation  do  not  bind  it  unless  made  "dur- 
ing the  continuance  of  the  agency  in  regard 
to  the  transaction  then  depending."  The  of- 
fense with  which  the  defendants  were  charg- 
ed was  a  continuing  one.  That  the  purpose 
in  the  formation  of  the  People's  Ice  &  Fuel 
Company  in  1898  was  violative  of  the  anti- 
trust law  of  the  state  the  evidence  leaves  no 
doubt  and  that  there  was  convincing  evi- 
dence, circumstantial  and  direct  that  the 
Central  Ice  Company  was  acting  In  accord 
with  the  People's  Ice,  Storage  &  Fuel  Com- 
pany, a  reference  to  the  statement  of  facts 
makes  sufficleutly  clear;  and  that  in  a  case 
of  this  kind  circumstantial  evidence  must 
usually  be  the  state's  chief  reliance  is  appar- 
ent The  existence  of  a  conspiracy  being  suf- 
ficiently proved,  and  the  Central  Ice  Compa- 
ny being  charged  with  being  a  party  thereto, 
together  with  other  corporate  and  individual 
defendants,  the  declarations  of  Lyons  were 
undoubtedly  admissible  to  connect  him  indi- 
vidually with  that  conspiracy;  and,  under 
the  rule  usually  applied,  his  declarations  dur- 
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ing  the  existence  of  the  conspiracy  (as  one  of 
the  conspirators),  in  fartherance  of  its  ob- 
jects, were  admissible  against  those  engaged 
with  him  in  the  common  enterprise  in  the 
ice  business  in  Kansas  City. 

[22]  It  is  not  necessary,  even  In  a  criminal 
case  (State  v.  Kennedy,  177  Mo.  loc.  dt  118^ 
76  S.  W.  979;  State  v.  Sykes,  191  Mo.  loc. 
clt  78,  88  S.  W.  861;  State  v.  Boatright,  182 
Mo.  loc.  dt  46,  81  S.  W.  450),  that  coconspir- 
ators be  indicted  and  tried  together,  In  order 
to  render  the  acts  and  declarations  of  one  ad- 
missible against  the  other.  The  fact  that  the 
Central  Ice  Company  entered  into  an  agree- 
ment with  the  People's  Ice  &  Fuel  Company 
to  fix  prices  was  directly  testified  to  by  O. 
W.  Butt,  who  was  one  of  the  organizers  of 
the  former  company,  and  his  testimony  was 
not  directly  denied  by  any  witness.  Mr. 
Helm  and  Mr.  Vanderslice  denied  that  the 
companies  of  which  they  were,  respectively, 
presidents  (the  Kansas  City  Breweries  Com- 
pany and  the  Vanderslice-Lynds  Mercantile 
Company)  had  any  agreement  with  any  com- 
pany to  lessoi  competition  or  restrict  output; 
but  this  was  short  of  a  denial  that  the  Peo- 
ple's Ice  &  Fuel  Company  and  its  snccessor, 
the  People's  Ice,  Storage  &  Fuel  Company, 
were  organized  for  those  purposes.  In  these 
drcnmstances,  there  being  ample  proof  of  a 
concviracy  such  as  the  statute  condemns,  and 
ample  proof,  in  addition,  that  the  Central 
Ice  Company,  after  its  organization,  became 
a  party  thereto,  the  dedaratlon  of  Lyons,  who 
was  the  last-mentioned  company's  president 
and  active  manager,  in  furtherance  of  the 
object  of  the  combination  were  admissible 
and  competent  evidence  In  this  case.  2  Wig- 
more  on  Bv.  S  1079;  Hart  v.  Hicks,  129  Mo. 
loc.  dt  106,  81  S.  W.  351, 

[23]  8.  It  Is  Insisted  that  the  several  Kan- 
sas City  companies  which  contracted  to  sell 
ice  to  the  People's  Ice  &  Fuel  Company, 
and  subsequently  to  the  People's  Ice,  Storage 
&  Fuel  Company,  did  not  contract  their  en- 
tire output  hut  on  the  contrary,  sold  quan- 
tities of  Ice  to  others  than  the  companies 
mentioned.  An  examination  of  the  evidence 
dlsdoses  that  these  companies  did  sell  loe 
to  others;  but  such  examination  also  dis- 
closes that  these  sales  were  chiefly  made 
during  the  q^ring  and  fall  months :  the  con- 
tracts practically  calling  for  all  their  out- 
put not  required  for  their  own  uses,  dur- 
ing what  is  called  the  ice  season — June  16th 
to  September  16th  of  each  year.  A  monopo- 
ly In  the  ice  business  during  the  cold  and 
cooler  months  is,  from  the  nature  of  things, 
not  very  practicable,  as  the  defendants  in 
this  case  had  suffldent  sagadty  to  know. 
The  control  of  the  business  during  the  warm 
season  was  that  at  which  they  seem  to  have 
aimed.  The  nature  of  the  commodity  is  such 
that  surplus  arttfldal  ice  was  not  stored  to 
any  considerable  extent ;  and  there  is  no  evi- 
dence that  any  of  the  defendants  attempted 
to  store  their  surplus  to  meet  the  communi- 
ty's requirements  during  the  summer.    There 


being  an  insuffldent  demand  in  the  local 
retail  market  during  the  cool  weather,  the 
defendants  naturally  attempted  to  dispose 
of  the  surplus  from  their  plants  to  others 
than  the  People's  Companies.  They  did  not, 
however,  go  Into  the  distributing  business; 
nor  did  they  sell  to  peddlers  to  any  greater 
extent  than  Indicated  In  the  statement  The 
Ice  they  sold  was  sold  in  such  quarters  that 
it  had  no  tendency  to  affect  the  increased 
rate  made  by  the  People's  Ice,  Storage  & 
Fuel  Company  April  1,  1905,  and  May  1, 
1905,  for  Instance.  The  facts  upon  which  the 
argument  under  this  head  is  based  are  not 
in  the  drcnmstances,  very  impressive  when 
relied  upon  as  a  refutation  of  the  charge  In 
the  information. 

9.  It  Is  urged  that  we  should  give  the  stat- 
ute "a  reasonable  construction,"  and  that 
it  should  not  be  construed  to  preclude  ap- 
pellants from  contracting  with  each  other 
for  the  purchase  and  sale  of  ice.  It  Is,  in 
effect  insisted  that  if  it  is  hdd  that  the 
statute  applies  to  this  case  practically  no 
transactions  between  corporations  in  the 
same  business  can  escape  condemnation.  The 
argument  grows  out  of  the  separation  by 
counsel  of  the  arrangements  and  contracts 
in  evidence,  and  a  consideration  of  each 
independently  of  the  others,  without  refer- 
ence to  the  evidence  indicating  that  these 
transactions  were  mere  parts  of  a  whole, 
which  constituted  a  combination  to  con- 
trol the  manufacture  and  sale  of  ice  and  the 
price  of  it  in  Kansas  City.  The  assomi)- 
tion  that  each  contract  was  an  lndei>endent 
transaction  contradicts  the  allegations  ot 
the  information,  the  weight  of  the  evidence, 
and  the  findings  of  the  court. 

[24,26]  The  statute  of  this  state  leaves 
scant  room  for  construction.  We  are  not 
concerned  in  this  case  with  any  question 
as  to  a  contract  otherwise  lawful,  which  In- 
ddentally  restrains  trade.  The  rule  ai^llca- 
ble  in  such  a  case  Is  not  applicable  in  this. 
Nor  is  it  within  our  province  to  give  the 
statute  any  other  meaning  than  its  lan- 
guage imports.  Our  duty  to  apply  the  stat- 
ute as  it  is  written  Is  as  plain  as  the  lan- 
guage of  that  statute,  and  in  that  language 
there  Is  no  ambiguity.  The  statute  condemns 
every  direct  restraint  of  trade,  great  or  smalL 
It  closes  the  only  door  through  which  doubts 
as  to  its  constmctlon  could  enter  by  posi- 
tlvdy  prohibiting  defined  combinations,  with- 
out regard  to  what  the  courts  may  think  as 
to  the  extent  of  their  effect  The  Legisla- 
ture saw  fit  to  ordain  "that  competition  and 
not  combination"  should  obtain  in  business 
in  the  state.  As  long  as  it  moves  In  Its 
constitutional  orbit  the  Judgment  of  the 
Legislature  Is  final;  and  the  wisdom  of  its 
enactments  is  not  open  to  question  in  the 
courts. 

The  case  of  Standard  Oil  Go.  v.  United 
States,  221  U.  S.  1,  31  Sup.  Ct  602,  66  L.  Ed. 
619,  S4  L.  B.  A.  (N.  S.)  834,  cannot  be  re- 
lied upon  to  elldt  a  different  answer  to  the 
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contention  now  t>elng  considered.  In  that 
case  it  was  said.  In  effect,  that  ttie  act  of 
July  2,  1890  (the  federal  anU-tmst  act  [Act 
July  2,  1880,  c.  647,  26  Stat  209  {U.  S. 
€!omp.  St.  1901,  p.  3200)1),  was  inapplicable 
to  combinations  and  conspiracies  in  re- 
straint of  trade  which  did  not  have  the  effect 
of  restraining  trade  unreasonably.  A  con- 
siderable portion  of  the  opinion  is  devoted 
to  the  discussion  of  the  question.  The  court 
did,  however,  hold  that  the  Standard  Oil 
Company  vnreagonaily  monopolized  and  re- 
strained trade;  and  consequently  the  rea- 
son for  its  discussion  of  the  question  as  to 
what  rule  might  apply  when  some  defend- 
ant or  combination  which  but  reatonahly  re- 
strained trade  might  appear  at  its  bar  is  not 
amwrent  Such  discussions,  under  ordinary 
drcumstances,  are  usually  termed  obiter 
dicta,  and  not  regarded  as  authoritative 
beyond  their  intrinsic  value  as  arguments. 
We  need  not  enter  into  a  discussion  of  the 
decision  In  that  case,  however,  since  the  rule 
first  stated  Is  established  In  this  state,  and 
since  our  statute  precludes  all  question  on 
the  subject. 

[2S]  10.  It  is  not  necessary  to  discuss  the 
complaint  that  the  action  of  the  trial  court 
in  ordering  the  cancellation  of  certain  speci- 
fied contracts  was  erroneous.  These  con- 
tracts have  expired  by  their  own  limitations. 
The  question  has  become  a  moot  one,  and 
will  not  be  considered. 

[27]  11.  It  is  unnecessary  to  Indulge  in 
an  argument  on  the  facts  In  this  case.  They 
are  set  forth  in  the  statement  with  sufficient 
fullness  to  show  the  character  of  the  proof 
made.  Of  the  facts  stated  there  was  abun- 
dant evidence  to  warrant  the  findings  made 
by  the  trial  court ;  and  it  In  no  wise  abused 
Its  discretion  in  finding  as  it  did.  Those 
findings  support  the  Judgment  rendered,  and 
that  Judgment  ought  to  be  affirmed. 

BBOWN,  Cn  concurs. 

PER  GUBIAM.  The  foregoing  opinion  of 
BLAIB,  C,  is  adopted  as  the  opinion  of 
tlie  court    All  the  Judges  concur. 


HONEA  T.  ST.  LOUIS,  L  M.  &  S.  BY.  CO. 
(Supreme  Court  of  Missoarl.     Nov.  14,  1912. 
On  Motion   for   Rehearing.) 

1.  MaSRb  and  Sekvant  (§g  278,  281*)— In- 
JUBiBs   To    Servant— Actions— Evidence. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  servant,  evidence  htCi  to 
establish  the  company's  negligence  and  to 
show  the  deceaseds  freedom  from  contribu- 
tory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  954-872,  977,  987-996; 
Dec.  IMg.  H  278,  28L*] 

2.  Mastcb  and   Sebvant  ((  216*)— Injubibs 
TO  Servant— Assumption  of  Risk. 

Where  a  section  hand  riding  on  a  hand 
car  under  the  direction  of  a  railway  company's 


foreman,  who  was  given  a  schedule  of  regular 
trains  and  required  to  keep  a  timepiece  so  that 
be  might  ditch  the  hand  car  10  minutes  before 
any  train  was  due,  was  killed  by  a  passenger 
train  which,  while  on  its  regnlar  schedule,  ran 
down  the  hand  car,  there  was  no  assumption  of 
the  risk  of  injury;  a'  servant  assuming  only 
those  risks  incident  to  his  employment  after 
the  master  has  exercised  ordinary  care. 

[Ed.  Note. — ^For  other  cases,  see  Master  and- 
Servant,  Cent  Dig.  U  667-673;    Dec.  Dig.  { 

8.  Mabtbib  and  Sebvant  (S  291*)— Injttbies 
to  Servant  —  Inbtbuctions— Appucabil- 
itt  to  Pleading. 

In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  a  section  hand,  the 
petition  alleged  that  the  passenger  train  which 
collided  with  the  hand  car  on  which  deceased 
was  riding,  was  on  time ;  that  it  was  the  duty 
of  the  foreman  to  have  caused  deceased  and  his 
associates  to  take  the  band  car  from  the  track 
before  traintime,  but  failed  to  observe  the  time 
of  the  passenger  train  and  negligently  required 
deceased  to  remain  on  the  band  car  until  too 
late  to  prevent  a  collision,  l^is  issue  was  pre- 
sented in  an  instruction  that  the  defmdant  was 
liable  if  it  was  the  Axitj^  of  its  foreman  to  cause 
deceased  and  his  associates  to  leave  the  track 
before  the  train  could  collide  with  them,  and 
that  be  negligently  caused  deceased  to  remain 
on  the  car  and  tra<^  too  long  to  prevent  the 
collision.  Held,  that  the  instruction  was  not 
inapplicable  to  the  pleading,  though  not  submit- 
ting the  question  of  whether  the  foreman  neg- 
ligently failed  to  observe  the  time  of  the  train; 
tile  ultimate  negligence  being  the  failure  of  the 
foreman  to  cause  deceased  to  leave  the  track  in 
time  to  avoid  the  collision. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1133,  1184,  1136-1147; 
Dec.  Dig.  {  291.*} 

4.  Appeai.  and  ElBBOB  (I  1066*)  —  Rkview— 

ELabmless  £3bror. 

In  view  of  Rev.  St  1909,  {§  1850,  2082, 
providing  that  the  conrt  shall  at  every  stage  of 
the  action  disregard  any  error  not  affecting  the 
substantial  rights  of  the  parties,  and  that  the 
Supreme  Court  or  Courts  of  Appeal  shall  not 
reverse  the  judgment  of  any  court  unless  it  shall 
believe  that  error  was  committed  against  the 
appellant  and  materially  affecting  the  merits 
of  the  action,  the  error,  if  any,  in  the  above  in- 
struction was  harmless  where  the  evidende 
clearly  showed  that  the  accident  was  the  result 
of  the  foreman's  negligence  in  failing  to  note 
the  time  of  the  train  and  remove  the  car  from 
the  tracks  in  time  to  avoid  it 

[£]d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220:  Dec.  Dig.  {  1066;* 
Payment  Cent  Dig.  g  252.] 

6.  Death  (S  99*)— Daicaoes- E^cessiveness. 
In  an  action  by  a  wife  against  a  railroad 
company  for  damages  for  the  wrongful  killing 
of  her  husband,  who  was  a  section  hand  earning 
onlv  $1.26  a  day,  an  award  of  |10,000  damages 
will  not  be  held  excessive  as  a  matter  of  law, 
in  the  absence  of  any  evidence  by  the  railroad 
company  showing  the  excess;  there  being  no 
presumption  that  decedent's  earning  power 
would  never  have  been  increased,  or  that  the 
widow's  damage  was  not  equal  to  $10,000. 

[Bid.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  it  125-130;   Dec.  Dig.  g  99.*] 

On  Motion  for  Rehearing. 

6.  Appeai-  and   Error  (§  835*)— Pbesbnta-  . 

tion  of  Grounds  of  Review  in  Appeixatk 

Court— N  ecessit  y. 

Under  Supreme  Court  rule  No.  15  (73  S. 
W.  Vi),  providing  that  all  briefs  shall  contain 
separate  and  apart  from  the  argument  and  dis- 
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casaion  of  anthorides  a  statement  of  the  points 
relied  on,  together  with  the  citation  of  authori- 
ties appropriate  under  each  point,  a  railroad 
company  whose  motion  for  new  trial  in  an  ac- 
tion for  wFongfol  death  had  been  granted  can- 
not, on  the  hearing  in  l>anc,  attempt  to  sustain 
the  granting  of  the  motion  on  the  ground  of  ex- 
cessive award  of  damages,  where  that  point  was 
not  made  in  its  brief  in  its  first  hearing  in  the 
separate  division  of  the  court. 

[E]d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3241-3246;    I>ec.  Dig,  § 

Graves,  Woodson,  and  Ferriss,  JJ,,  dissent- 
ing. 

In  Banc.  Appeal  from  Circuit  Court,  But- 
ler County;  J.  C.  Sbeppard,  Judge. 

Action  by  Mary  Honea  against  the  St 
Louis,  Iron  Mountain  &  Southern  Ballway 
Company.  From  an  order  granting  defend- 
ant a  new  trial  after  verdict  for  plaintiff, 
plaintiff  appeals.    Order  reversed. 

David  W.  HIU,  of  Poplar  Bluff,  for  appel- 
lant N.  A.  Mozley,  of  Bloomfield,  J.  F. 
Green  and  B.  T.  Bailey,  both  of  St  Louis, 
for  respondent 

LAMM,  3.  Suing  In  the  Butler  circuit 
court  for  the  alleged  wrongful  death  of  her 
husband,  John  Honea,  plaintiff  had  Judgment 
for  $10,000  on  a  Jury's  verdict  From  an  or- 
der granting  a  new  trial  on  defendant's  mo- 
tion, she  appealed. 

The  specific  allegation  of  negligence  put 
to  the  jury  will  be  set  forth  In  the  words  of 
the  pleader  In  connection  with  a  discussion  of 
plaintlfTs  instruction  No.  1.  For  the  pres- 
ent, as  a  foreword,  a  mere  outline  of  the 
petition  will  do,  viz.:  On  the  theory  that 
Honea  was  a  sectlonman  about  his  master's 
business  on  a  hand  car  In  charge  of  defend- 
ant's foreman  and  was  run  down  and  killed 
by  a  passenger  train,  the  petition,  in  one 
specification,  counted  on  the  negligence  of 
the  operatives  of  the  train  and  asked  re- 
covery under  the  humanity  doctrine.  This 
specification  was  not  supported  by  proof,  and 
hence,  was  not  put  to  the  Jury.  There  was 
another  which  may  be  summed  up  in  the 
charge  of  the  petition  thus:  The  train  was 
on  time,  and  it  was  the  duty  of  the  section 
foreman  to  clear  the  track  by  causing  and 
permitting  sectlonmen  to  take  the  hand  car 
from  it  in  time  to  avoid  a  collision,  but  that 
the  foreman,  failing  to  observe  the  time  of 
the  train  and  its  approach,  negligently  re- 
quired and  caused  Honea  to  remain  on  the 
hand  car  and  track  too  long  to  prevent  a 
colllerton,  whereby  he  was  Idlled.  Defend- 
ant answered  as  follows:  It  admitted  Its  In- 
corporation; it  denied  generally  other  allega- 
tions; and  then  set  up  two  defenses — as- 
sumption of  risks  and  contributory  negli- 
gence. It  may  be  as  well  said  at  this  point 
as  at  any  other  that  defendant,  as  to  testi- 
mony, stood  mute  at  the  trial,  making  no  ef- 
fort to  put  in  proof  on  Its  defenses  or  to  cut 
down  the  damages. 

In  brief  the  case  on  the  facts  as  developed 


by  plaintiff  is  this:  Honea  was  an  experienc- 
ed sectlonman  In  defendant's  employ  in 
Wayne  county,  say  35  years  of  age,  and  earn- 
ing at  the  time  $1.25  a  day.  He  was  under 
a  foreman  named  Joe  Daniels,  who.  In  turn, 
was  In  charge  of  the  hand  car  presently  men- 
tioned. Defendant  ran  a  regular  south-bound 
I>assenger  train,  known  as  the  "Mexican  Spe- 
cial," on  Tuesdays  and  Fridays  of  each  week. 
Its  name  and  days  returning  north  are  blind. 
Its  time  at  Piedmont  en  route  to  the  south 
is  some  after  1  o'clock  p.  m.,  but  the  exact 
schedule  time  is  not  disclosed.  A  bit  after  1 
o'clock  of  a  winter's  afternoon  in  1908,  John 
Honea  and  a  fellow  workman  named  Pear- 
son were  ordered  on  a  hand  car  by  Daniels, 
their  foreman,  in  the  railroad  yards  at  Pied- 
mont and  they,  including  the  foreman  (and 
with  him  in  charge),  started  south  on  the 
car  on  an  inspection  trip  over  the  section. 
Besides  the  three  men,  the  hand  car  was 
equipped  .with  some  iron  and  steel  tools — a 
Jack,  lining  bars,  claw  bar,  shovels,  spike 
mauls,  and  tamping  bars — and  the  trip  was 
partly  because  a  place  In  the  track  needed 
fixing.  At  about  two  miles  south  of  Pied- 
mont, the  hand  car  was  overhauled  by  said 
Mexican  Special  running  60  or  60  miles  an 
hour,  and  Honea  was  killed.  In  that  region 
defendant's  road  runs  on  sharp  dbrves  in  the 
hills,  amid  trees  and  through  cuts,  and  the 
look  ahead  or  tmck  is  not  far.  Under  the 
proof,  the  train  was  on  time.  The  men  on 
the  hand  car  faced  south,  away  from  the 
train;  Honea  working  Its  rear  and  the  fore- 
man and  Pearson  its  front  lever.  In  running 
round  a  very  sharp  curve,  Pearson  got  a  pre- 
monition from  what  he  thought  was  the  echo 
of  a  whistle  that  a  train  was- coming  behind 
them.  At  the  same  instant  the  foreman  and 
Pearson  turned  their  heads  and  discovered 
the  Mexican  Special  two  telegraph  poles,  say 
350  feet,  bearing  down  on  them  from  their 
rear.  At  that  time  the  hand  car  was  rolling 
about  six  or  eight  miles  an  hour.  We  have 
only  a  confused  account,  giving  a  somewhat 
blurred  picture,  of  the  scene;  for  the  drama 
was  played  out  in  a  moment  To  use  the 
vernacular  of  Pearson,  he  "hollered":  "The 
car  will  kill  va,  Joe.  My  goodness!"  The 
foreman  "hollered":  "She's  got  us,  boys!" 
Thereat  the  foreman  "Jumped"  on  the  brake, 
and  witness  saw  Honea  Jump  off  at  the  rear, 
and  the  hand  car  then  either  rolled  or  slid 
seven  or  eight  feet  when  the  foreman  and 
Pearson  Jumped  off  before  It  came  to  a  dead 
stop.  We  gather  that  the  first  impulse  of 
the  foreman  was  to  run,  but,  changing  his 
mind  in  a  flash  and  in  great  excitement,  he 
and  Pearson  grabbed  the  handles  of  the  hand 
car  and  got  one  end  of  it  from  the  track, 
when  the  locomotive  was  on  them,  striking  it 
a  slanting  blow,  and  tumbled  it  and  the  two 
men,  or  at  least  one  of  them,  down  the  dump. 
The  foreman  was  present  at  the  trial  as  de- 
fendant's witness,  but,  as  said,  did  not  tes- 
tify for  defendant,  and  was  not  called  to 
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testify  for  plaintiff,  so  that  the  case  stands 
ou  material  points  on  the  testimony  of  Pear- 
son, and  he  got  (what  we  take  as)  merely  a 
glimpse  of  Honea.  As  said,  he  saw  blm  Jump 
off  the  car  after  the  brake  was  set;  he  re- 
members seeing  him  about  the  center  of  the 
track,  apparently  with  his  right  side  some- 
what towards  the  train,  stooped  Over  and  in 
the  act,  as  witness  thought,  of  taking  a  step 
towards  the  car  as  if  to  take  hold  of  it,  but 
the  car  had  rolled  on,  and  tlie  next  he  saw 
of  Honea,  a  moment  afterwards,  his  lifeless 
body  lay  at  the  foot  of  the  dump  and  60  feet 
south  of  where  he  was  struck.  This  bit  of 
the  record  tells  at  one  stroke  enough  of  the 
story  on  that  head:  "Q.  What  was  the  last 
you  saw  him  doing?  A.  When  he  stepped 
down  off  of  the  car  was  the  last  thing  I  saw 
him  doing;  and  I  realized  the  danger  that  I 
was  in,  and  I  stuck  my  head  down  to  keep 
from  realizing  how  close  I  was  to  my  death. 
I  was  In  a  stooping  position  and  couldn't  see 
wliat  anybody  else  was  doing.  Q.  Did  you 
see  him  stoop  to  get  hold?  A.  Yes,  sir;  he 
stepped  off  straight  back  [Indicates].  The  last 
time  I  saw  him  he  was  going  like  this  [Indi- 
cates], and  I  was  in  a  stooping  position,  and 
in  a  strain  and  in  a  hurry,  and  that  was  the 
condition  I  was  in.  Q.  Was  he  stooping  over 
towards  the  car?  A.  Yes,  sir;  the  last  time 
I  saw  Honea  that  was  where  he  was  at,  in 
the  center  of  the  track." 

Defendant  had  a  rule  to  the  effect  that 
the  section  foreman  should  clear  the  track 
of  hand  cars  10  minutes  before  train  time. 
The  instructions  to  the  sectionmen  were  to 
assist  in  taking  hand  cars  from  the  track 
in  emergencies.  The  uncontradicted  testimo- 
ny clearly  sliows  that  it  was  made  the  duty 
of  the  foreman  to  enforce  that  rule.  To  that 
Old  he  was  furnished  with  a  time  card  and 
with  a  watch  inspected  by  defendant's  in- 
spector. The  sectionmen  had  no  such  watch- 
es or  time  cards.  On  tills  occasion  Pearson 
had  no  watch  at  all,  and  Honea's  was  de- 
scribed by  the  witness  this  way:  "Well,  be 
bad  a  little  old— one  of  these  dollar  clock 
watches.  It  is  called  a  watch.  There  is 
no  allowance  to  be  made  on  it."  Speaking 
of  the  duty  of  the  foreman,  the  rule,  the 
time  card,  the  watch,  Pearson  testified  fur- 
ther as  follows:  "Q.  Whose  duty  was  It  to 
keep  track  of  the  schedule  of  these  trains 
and  have  the  hand  car  put  in  the  clear  for 
them?  A.  Our  section  foreman's  duty,  be- 
cause he  was  the  man  they  gave  the  time 
card  to,  kept  the  time  card  in  his  i)ocket; 
and  also  they  required  him  to  have  a  time- 
piece— a  watch,  you  know;.  Q.  And  keep  it 
in  good  repair?  A.  Tes,  sir;  for  I  have 
seen  him  go  to  the  watch  man  in  the  Jewelry 
store  and  have  bis  watch  examined.  Q 
And  did  be  have  such  a  timepiece  on  that 
day?  A.  Yes,  sir;  he  did.  Q.  That  watch 
inspector  was  the  inspector  of  this  comimny, 
wasn't  he?  A.  Yes,  sir.  •  •  •  By  the 
Court:  The  question  is.  Do  yon  know  what 
the  rnle   was?    A.  Tea,   air.    Q.  Now   tdl 


the  Jury.  A.  Supposed  to  be  in  the  clear  as 
much  as  10  minutes.  Q.  Whose  duty  was  it 
to  get  you  in  the  clear?  A.  Our  foreman's. 
Q.  Did  the  foreman  do  it  in  tliat  case?  A. 
No,  sir."  Referring  to  the  necessity  of  get- 
ting the  hand  car  and  tools  out  of  the  way 
of  the  train,  the  witness  testified:  "Q.  Why 
were  you  getting  this  car  off?  A.  In  order 
to  save  the  car;  and  also  save  having  that 
there  collision;  them  track  tools — ^my  in- 
tention was — on  that  sharp  curve,  there  had 
been  wrecks  on  that  same  curve,  a  little 
trouble,  some;  and  my  Intention  was  to 
put  them  in  the  clear  if  I  could."  Further 
as  to  the  duty  of  getting  hand  cars  out  of 
the  way  of  trains,  the  witness  made  answer 
to  questions  as  follows:  "Q.  I'll  ask  you  if 
it  was  a  part  of  your  duties  as  sectlonman, 
when  a  train  was  approaching,  to  get  your 
band  car  off?  A.  Yes,  sir.  Q.  That  is  the 
only  way  you  had  getting  the  car  off — was 
lifting  it  off?  A.  Yes,  sir;  drag  it  off;  any 
way  to  get  it  off.  Q.  Those  were  your  In- 
structions from  the  company?  A.  From  the 
foreman."  Further  along  appears  this:  "Q. 
On  whom  did  yon  and  Honea  rely  to  keep 
you  posted  on  these  trains,-  when  they  were 
due,  and  when  to  get  in  the  clear  for  them? 
A.  Well,  on  the  foreman,  I  did.  Q.  And 
Honea  did,  too;  didn't  be?  A.  Yes,  sir. 
By  Judge  Oreen:  How  do  you  know  he  did? 
A.  Well,  I  know  about  one  collision.  We 
had  been  In  a  pretty  tolerable  close  place 
before;  and  we  kept  pulling  until  be  de- 
manded us  to  take  the  car  off;  that's  what 
I  am  going  by.  And  we  got  In  the  dear 
tliat  load  of  poles.  Q.  Was  this  that  same 
foreman?  A.  Yes,  sir."  The  court  sub- 
stained  the  motion  for  a  new  tirial  on  the 
ground  of-  error  in  plaintiff's  instruction  No. 
1 — of  which  presently. 

[1]  It  is  argued  at  our  bar  in  support  of 
the  order  granting  a  new  trial  that  there 
can  be  no  recovery  because  of  two  bars  pat 
up  by  the  law,  to  wit,  contributory  negli- 
gence and  assumption  of  risks.  On  this  rec- 
ord and  on  those  contentions  we  make  the 
following  observations:  Honea  was  in  the 
line  of  bis  duty  as  a  servant  of  defendant 
and  was  killed  while  about  his  master's  busi- 
ness, and  not  his  own,  and  in  the  unsafe 
field  provided  by  the  master  for  him  to  labor 
in.  The  master  key  unlocking  the  heart  of 
the  matter  ia  that,  without  a  particle  of 
fault  on  his  own  part,  be  lost  his  life  be- 
cause the  master  negligently  undertook  to 
run  a  train  and  hand  car  on  the  same  track, 
at  the  same  time,  in  the  same  direction,  at 
a  speed'  as  sure  to  result  in  the  train's  over- 
taking the  hand  car  (if  not  taken  off)  as 
tbat  ebb  tide  follows  fiood  tide,  or  day  fol- 
lows night  in  nature.  There  could  be  no  two 
ways  about  it  tliat  the  thing  that  happened 
was  bound  to  liappen,  namely,  that  the  hand 
car  would  be  caught  There  are  tliree  things 
said  by  the  answer  to  stand  between  the 
master  and  liability,  viz.,  assumption  of 
risks,  the  contributory  negUgenoe  of  Honea, 
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and  tbe  general  denial.  The  general  denial 
la  brushed  away  by  the  proof.  No  contrlba-- 
tory  negligence  was  shown.  This  because: 
It  Is  no  oTerstatement  to  say  there  was  no 
evidence  of  any  probative  force  tending  to 
show  It  In  Pearson's  narrative.  The  fact  is 
that  Honea  and  tbe  hand  car  were  nnder 
the  supervision  of  the  section  foreman,  who, 
pro  hac  vice,  was  the  master's  alter  ego. 
The  fact  is  that,  when  the  alarm  was  giv- 
en, the  hand  car,  which  could  not  run  away 
from  danger,  was  slowed  down  so  that  Ho- 
nea Jumped  ofT  at  the  rear.  That  he  did 
Jump  oCT  and  was  seen.  In  the  mere  flash 
of  time  that  followed  between  his  getting 
off  and  his  death,  partly  turned,  partly 
stooping,  maybe,  and  partly  taking  a  step 
towards  the  hand  car  that  had  moved  on 
(If  that  be  so),  Is  to  be  utterly  repudiated 
as  evidence  tending  to  show  the  contributory 
negligence  of  Honea.  A  man,  In  almost  tbe 
twinlcing  of  an  eye,  brought  face  to  face 
with  deadly  peril,  menacing,  imminent,  and 
about  to  fall,  Is  not  (by  just  men)  after  the 
event  to  have  his  acts  weighed  as  by  the 
scales  of  a  goldsmith,  or  viewed  through  a 
microscope,  or  dissected  as  by  a  surgeon's 
knife,  or  analyzed  by  metaphysical  splitting 
of  hairs  as  by  the  subtle  rules  of  a  logician, 
or  tested,  as  chemists  do  matter,  by  add. 
The  rule  to  go  by  In  that  plight  is :  Put  your- 
self  In  his  place.  To  my  mind,  in  getting  at 
defendant's  liability.  It  matters  not  a  whit 
whether  Honea  had,  at  the  instant,  an  Im- 
pulse to  follow  the  hand  car  like  a  soldier 
to  aid  his  comrades  in  removing  It  from  the 
track  to  save  the  lives  of  the  people  on  the 
train,  or  whether  he  was  momentarily  con- 
fused by  excitement  and  had  no  definite  ob- 
ject at  all,  or  had  not  yet  got  bis  balance 
after  leaving  the  moving  hand  car.  A  court 
of  Justice,  moving  on  common  sense  lines. 
Is  not  to  quibble  or  niggle  about  his  conduct 
and  with  speculative  daintiness  measure  It 
by  two  or  three  pulse  beats  and  construe 
It  sourly  and  narrowly  In  order  to  relieve 
a  defendant  who  negligently  brought  a  situa- 
tion about  that  would  try  the  soul  of  any 
man.  Nor  Is  It  worth  while  to  speculate  on 
whether  Honea,  hard  beset  by  death,  by 
great  good  luck  (utterly  forgetting  the  wel- 
fare of  the  train  and  Its  passengers)  could 
have  gathered  bis  wits  and  muscles  In  the 
nick  of  time  and  Jumped  sideways  out  of  dan- 
ger. May  A.  wrongfully  put  B.  In  sudden  peril 
of  his  life  and  then  say  to  B.'s  widow: 
"Madam,  your  husband  was  a  slow  coach? 
He  was  fat-witted  or  panlcy?  He  lacked  a 
chilled-steel  nerve?  His  Judgment  was  not 
cool  and  steady  enough?"  Nor  do  I  care 
for  tbe  fortuitous  circumstance  that  Honea's 
comrades  were  not  kUled.  That  some  are 
saved,  as  though  brands  plucked  from  the 
burning.  In  such  a  flurry  and  riot  of  danger 
is  no  evidence  that  the  one  not  saved  died 
as  the  fool  dies,  to  wit,  by  acts  sounding  to 
folly  and  negligence.  Aa  we  have  said  on 
facts  somewhat  similar:    "We  may  not  be 


allowed  to  review  this  transaction  from  tlie 
standpoint  of  tbe  way  It  looks  to  us  glanc- 
ing back.  We  know;  he  did  not  know.  It 
must  be  Judged  of  by  the  way  It  would  look 
to  a  reasonable  man  before  the  Jump.  Be- 
ing suddenly  called  upon  to  consider  a  ques- 
tion of  life  and  death  in  the  face  of  a  danger 
Imperiously  menacing  him,  he  acted  on  ai>- 
pearances  under  a  natural  and  allowable  im- 
pulse of  self-preservation,  and  the  law  will 
not  concern  Itself  overclosely  In  scrutinizing 
and  gauging  Ills  Judgment,  because  men  fac- 
ing confusing  perils  sprung  on  them  quiclcly 
are  not  called  on  to  act  with  coolness  and 
precision.  The  Impelling  question  is  wheth- 
er appellant's  own  skirts  are  clear  of  blame 
for  the  fire,  rather  than  whether  respondent 
acted  with  good  Judgment  in  escaping  Its 
flames;  and.  In  our  view,  the  contributory 
negligence  of  respondent  may  be  considered 
out  of  the  case  nnder  the  facts  presented  for 
adjudication."  Boot  v.  Ballroad,  196  Mo. 
loc.  cit  367,  92  S.  W.  624,  0  L.  B.  A.  (N. 
S.)  212.  So  we  say  here,  under  tlie  flicts, 
there  was  no  contributory  negligence  on 
Honea's  part.  The  domineering  fact  here  is 
the  negligence  of  def^dant  and  that  alone. 
Boyd  v.  RaUroad,  236  Mo.  64,  139  S.  W.  661, 
is  In  point,  arguendo. 

[2]  Nor  Is  the  doctrine  of  assamptim  ot 
risks  In  the  case.  Deceased  could  make  no 
valid  contract  (and  the  law  implies  none)  to 
assume  the  risk  of  bis  master's  negligence. 
Running  hand  cars  and  trains  on  the  same 
track  and  same  time  at  the  same  point  is 
not  an  ordinary  risk  Incident  to  railroading. 
A  risk  raised  by  such  combination  of  things 
(when  the  master  is  In  charge  of  the  hand 
car)  is  one  springing  from  the  master's  want 
of  cara  Here  there  was  a  rule.  But,  rule 
or  no  rule,  no  master  could  run  hand  cars 
and  trains  that  way  without  violating  a  duty 
to  its  servants.  As  put  in  Cliarlton  v.  Rail- 
road, 200  Mo.  loc.  cIt  433,  98  S.  W.  635:  "So, 
too,  in  the  assumption  of  risks  by  a  servant 
It  is  well  to  consider  a  certain  assumption 
by  the  master,  and  that  is  that  the  master 
impliedly  contracts  with  the  servant  that 
he  will  exercise  ordinary  care  to  protect 
such  servant  from  injury  By  providing  a  rea- 
sonably safe  place  for  him  to  work.  Wlien 
these  two  assumptions  are  considered  as  pro- 
ceeding hand  In  hand,  it  will  be  perceived 
that  the  risks  assumed  by  tbe  servant  are 
tliose  risks  alone  which  remain  after  tbe 
master  has  exercised  ordinary  care."  In 
Curtis  V.  McNaIr,  173  Mo.  270,  73  S.  W.  167. 
the  right  doctrine  Is  expounded  in  tbe  light 
of  our  repeated  adjudications,    (q.  v.) 

At  this  point  it  Is  a  little  worth  whUe  to 
see  what  obstacles  were  planted  In  tlie  way 
of  the  widow's  suit  for  her  to  overleap.  Al- 
though tbe  questions  of  contributory  negli- 
gence and  assumption  of  risks  had  not  a 
foot  to  stand  on,  and  were  wholly  beside  the 
case-made,  yet  her  case  was  made  to  run  the 
gauntlet  of  them  both  in  a  set  of  argumraita- 
tive  instructions.    Not  only  so,  but  although 
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plaintiff  abandoned  the  avennent  of  her  peti- 
tion, based  on  the  negligence  of  the  train 
crew,  put  in  no  proof  thereon,  and  did  not 
in  her  instructions  seek  recovery  under  the 
humanity  doctrine,  yet  by  inadvertence  those 
abandoned  theories  (with  others  not  within 
the  pleadings  at  all)  were  also  formally  In- 
structed on,  thereby  confusing  and  littering 
up  the  minds  of  the  Jury  with  extraneous 
issues  and  notions  to  the  detriment  and  haz- 
ard of  her  meritorious  case.  Witness  six 
Instructions  given  for  defendant,  to  wit:  "(4) 
The  Jury  are  Instructed  that,  when  John 
Honea  accepted  employment  as  a  section 
laborer  on  defendant's  line  of  railroad.  It 
was  a  part  of  his  duty  to  go  to  and  from  his 
work  upon  a  hand  car,  and  that,  in  so  rid- 
ing on  said  hand  car,  he  assumed  and  took 
upon  himself  all  of  the  risks  incident  to  such 
employment,  among  which  was  the  risk  of 
being  overtaken  by  trains  on  defendant's 
road.  It  was  not  the  duty  of  defendant's 
section  foreman  to  warn  said  Honea  of  the 
approach  of  such  train,  and  you  cannot  find 
a  verdict  for  the  plaintiff  in  this  case  on 
account  of  the  failure  of  defendant's  section 
foreman  to  notify  Honea  of  the  approach  of 
the  train  which  struck  deceased.  (6)  The 
court  ftirther  instructs  the  Jury  that  defend- 
ant's employ^  in  charge  of  the  train  had 
the  right  to  presume  that  Honea  and  the 
other  section  employes  would  look  out  for 
themselves  and  keep  out  of  danger.  It  was 
not  negligence  on  the  part  of  said  train  em- 
ployes to  run  the  train  at  a  high  rate  of 
speed,  and  you  cannot  find  a  verdict  for  plain- 
tiff on  account  of  the  manner  in  which  the 
passenger  train  was  handled  by  defendant's 
employes.  (6)  The  court  further  instructs 
the  Jury  that  it  was  not  an  act  of  negligence 
on  the  part  of  defendant's  employes  to  run  Its 
passenger  train  over  the  portion  of  the  road 
on  which  the  hand  car  was  being  operated, 
and  the  plaintiff  cannot  complain  of  the 
character  of  the  road  at  that  place,  nor  of 
the  conduct  of  the  employes  in  the  manage- 
ment of  the  passenger  train,  as  defendant's 
employes  had  the  right  to  run  the  train  at 
such  a  rate  of  speed  aa  they  deemed  proper ; 
dne  regard  being  bad  to  tiie  safety  of  the 
passengers  on  said  train.  And  you  cannot 
And  a  verdict  for  plaintiff,  unless  you  find 
from  the  evidence  that  defendant's  employes 
In  charge  of  the  engine  saw  the  deceased 
John  Honea  on  the  track  in  the  act  of  re- 
moving the  hand  car  In  time  to  have  prevent- 
ed injury  to  him,  and  that  they  failed  to 
exercise  due  care  to  avoid  striking  him  after 
discovering  his  peril  and  danger.  And  you 
are  further  Instructed  that  said  train  em- 
ployes were  not  required  to  stop  the  train, 
after  discovering  the  peril  of  said  Honea,  If 
the  attempt  to  stop  the  train  would  have 
been  attended  with  danger  to  the  passengers 
riding  thereon.  (7)  The  court  farther  In- 
structs the  Jury  that,  If  you  find  from  the 
evidence  that  other  section  employes  on  the 
hand  car  got  off  the  track  la  safety,  and  that 


John  Honea,  by  the  exercise  of  due  care  and 
caution  for  his  own  safety,  could  also  have 
gotten  off  of  the  hand  car,  or  did  get  off 
the  hand  car  in  time  to  avoid  being  struck 
by  the  train,  and  that  he  was  thereafter 
struck  In  consequence  of  hla  remaining  on 
the  track,  then  in  that  Qvent  the  plaintiff  Is 
not  entitled  to  recover  In  this  case.  (8)  The 
court  instructs  the  Jury  that,  if  you  find 
from  the  evidence  that  the  death  of  John 
Honea  was  the  result  of  an  accident  in  con- 
sequence of  his  being  struck  by  a  train,  if 
you  find  that  his  death  was  caused  In  part 
by  the  negligence  of  the  train  employes  as 
well  as  partly  by  his  own  negligence  or  want 
of  care,  then  and  In  that  event  the  plaintiff 
is  not  entitled  to  recover."  (9)  The  court 
further  instructs  the  Jury  that,  although  you 
may  believe  from  the  evidence  that  the  fore- 
man, Daniels,  required  platntifTs  husband  to 
ride  upon  the  hand  car  while  said  hand  car 
was  being  moved  upon  defendant's  track,  yet 
that  fact  of  Itself  does  not  entitle  plaintiff 
to  recover,  for  it  was  the  duty  of  plaintifTs 
husband  to  keep  a  watch  for  his  own  safety ; 
and,  if  you  find  that  by  listening  he  could 
have  heard  the  train,  or  by  looking  be  could 
have  seen  It,  or  If  yon  find  that  he  did  see 
it,  and  got  off  of  the  hand  car  In  time  to 
save  himself,  and  was  struck  by  the  train 
in  consequence  of  his  remaining  on  the  tracki 
then  your  verdict  must  be  for  defendant." 

We  shall  not  stop  to  analyze  those  instruc- 
tions one  by  one.  In  his  zeal  learned  counsel, 
by  inadvertence,  led  the  court  into  error. 
They  could  not  well  be  more  evenly  mislead- 
ing, more  evenly  argumentative  and  mis- 
chievous than  they  are,  taken  as  a  series  or 
one  at  a  time.  One  excuse  for  reproducing 
them  is  that  they  may  serve  as  models  of 
how  not  to  instruct  a  Jury  in  a  case  with 
facts  like  the  one  at  bar.  Bvery  one  of  them 
was  an  arrow  aimed  at  the  right  of  the 
case,  under  the  facts  of  this  record,  and  on 
the  theory  on  which  plaintiff  sought  her  re- 
covery, viz.,  the  negligence  of  the  foreman. 
The  master  himself  in  the  person  of  Daniels 
had  charge  of  that  hand  car  and  of  Honea. 
The  question  was:  How  did  he  acquit  him- 
self? It  was  error  to  give  any  of  them,  and. 
If  plaintiff  had  lost  her  case,  the  verdict  must 
have  been  set  aside  Instanter. 

[3]  Thus  undeservedly  afBicted  with  trou- 
bles and  tribulations,  plaintiff  "plucked  the 
flower,  safety,  from  the  nettle,  danger,"  and 
then  lost  It  This,  it  is  said,  on  one  of  her 
own  instructions.  So  her  case  (we  borrow 
Moore's  figure): 

"That  stood  the  storms  when  waves  were  rough. 
Yet  in  a  sunny  hour  fell  off 
Like  ships  that  have  gone  down  at  sea 
When  heaven  was  all  tranquility." 

(Nota  bene,  by  way  of  a  side-step:  There  b% 
those  who  say  that  poetry  has  no  place  at  all 
In  Jurisprudence  or  legal  exposition.  Quoad 
hoc,  it  may  be  said:  The  French  have  a  saw: 
"He  who  excuses  himself  accuses  himself." 
Not  caring  to  fall  foul  of  that  adage,  we 


Digitized  by 


Google 


124 


Ua  SOUTHWBSTBBrN  BEFORTBB 


(Mo. 


enter  no  excuse,  but  point  to  tbe  yenerable 
dictum  of  tbe  mentor  and  master,  Sir  Ed- 
ward Coke  [Co.  Utt  264]:  "The  opinions 
of  pbUosopbers,  physicians,  and  poets  are  to 
be  received  and  alleged  in  causes."  Quod 
erat  demonstrandum.) 

It  is  of  judicial  Interest  to  see  bow  that 
thing  happened.  It  is  argued  that  one  of  her 
Instructions  did  not  follow  her  petition  In 
essential  matter.    Let  us  look  to  that: 


Tbe  Petition. 

"•  •  •  That  the  said 
passenger  train,  which 
collided  vlth  John  Honea 
and  the  hand  car  ad 
aforesaid,  was  on  time, 
and  that  It  was  tbe  duty 
of  Honea's  foreman  to 
have  caused  and  permit- 
ted John  Honea  and  his 
associates  to  take  the 
hand  car  and  leave  the 
track  before  said  train 
had  time  to  collide  with 
either  of  tbem,  but  that 
the  defendant's  foreman. 
In  charge  of  John  Ho- 
nea and  the  other  sec- 
tionmen  with  tbe  hand 
car,  carelessly  and  negli- 
gently failed  to  observe 
the  time  of  said  passen- 
ger train  and  the  ap- 
proMhlDg  thereof,  and 
carelessly  and  negligent- 
ly required,  caused,  and 
permitted  the  said  John 
Honea  to  remain  upon 
said  hand  car  and  rail- 
road track  too  long  to 
prevent  collision  with 
said  passenger  train,  and 
as  a  result  of  said  care- 
lessness and  negligence 
upon  the  part  of  the 
defendant's  foreman  in 
charge  of  John  Honea, 
coupled  with  the  care- 
lessness and  negligence 
of  the  offlcers,  agents, 
servants,  and  employM 
of  def^dant  In  charge 
of  defendant's  passenger 
train  and  engine  which 
struck  and  collided  with 
John  Honea  and  the  hand 
car  used  by  him,  caused 
the  death  of  the  said 
John  Honea.    •    •    •" 


The  Instruction. 

"The  court  instructs 
tbe  jury  that  It  you  be- 
lieve and  find  from  tbe 
evidence  tn  this  cause 
that  It  waa  the  duty  of 
defendant's  foreman  to 
have  caused  and  permit- 
ted' John  Honea  and  his 
associates  In  the  employ 
of  the  defendant  to  take 
the  hand  car  and  leave 
the  track  before  train 
No.  11  could  collide  with 
the  hand  car  and  sec- 
tlonmen,  but  that  the  de- 
fendant's foreman,  In 
charge  of  Honea  and 
other  sectlonmen,  with 
the  hand  car,  carelessly 
and  negligently  caused 
and  permitted  John  Ho- 
nea to  remain  upon  tbe 
hand  car  and  railroad 
track  too  long  to  prevent 
collision  with  said  pas- 
senger train,  and  as  a 
result  of  said  careless- 
ness and  negligence  upon 
the  part  of  defendant's 
foreman,  In  charge  of 
Honea,  defendant's  pas- 
senger train  or  engine 
thereof  struck  and  killed 
Honea,  about  January  2S, 
INS,  In  Wayne  county. 
Mo.,  and  that  the  de- 
fendant's railroad  runs 
through  Butler  county. 
Mo.,  and  that  plaintiff 
was  Honea's  lawful  wife 
at  the  time  of  his  death, 
and  that  be  was  killed 
without  any  negligence 
on  his  part,  then  your 
verdict  will  be  for  tbe 
plaintiff,  Mary  Honea." 


The  vice  of  tbe  Instruction  Is  said  to  be 
In  omitting  all  reference  to  tbe  allegation  in 
the  petition  that  tbe  foreman  "carelessly  and 
negligently  failed  to  observe  tbe  time  of  said 
passenger  train  and  tbe  approaching  there- 
of." On  that  omission  we  make  some  obser- 
vations, viz.:  That  allegation  Is  carried  over 
in  substance  and  necessarily  implied  in  the 
allegation  that  followed,  to  wit,  that  tbe 
section  foreman  carelessly  and  negligently 
caused  and  permitted  Honea  to  remain  upon 
the  hand  car  and  track  too  long  to  prevent 
a  collision.  In  legal  effect  tbe  one  includes 
the  other  In  reasonably  fair  construction. 
The  latter  allegation  Is  covered  by  tbe  in- 
struction, and,  it  seems  to  me,  in  final  analy- 
sis it  la  the  teal,  the  ultimate,  ground  of 


negligence  that  Is  complained  of  and  pnt  to 
tbe  Jury.  In  the  proof  of  tbe  charge  made 
in  tbe  petition  and  thus  incorporated  in  the 
instruction,  the  rule  of  defendant  (testified  to 
without  objection)  requiring  tbe  track  to  be 
cleared  of  band  cars  10  minutes  before  tbe 
time  of  the  passenger  train,  tbe  fact  that  the 
train  was  on  time,  that  the  section  foreman 
bad  a  time  card  and  watch  regulated  by  de- 
fendant, that  part  of  his  duty  was  to  make 
the  clearance,  and  that  he  failed  to  do  so — 
we  say  the  proof  on  one  and  all  of  those 
things  is  after  all  but  evidence  tending  to 
prove  tbe  ultimate  and  Justiciable  fact  that 
defendant,  through  its  section  foreman,  neg- 
ligently caused  Honea  to  remain  on  the 
hand  car  and  track  and  come  to  bis  death 
thereby.  The  unfortunate  word  "permitted" 
is  used  loosely,  in  both  petition  and  Instruc- 
tion, but  it  did  no  harm  because  It  was 
coupled  by  the  conjunctive  conjunction  "and" 
with  tbe  word  "caused."  Tbe  Jury  bad  to 
find  both  and  that  was  well  enough.  We 
look  on  the  word  "caused"  as  tbe  master 
word.  That  word  carried  tbe  Jury  back  to 
tbe  whole  body  of  tbe  proof.  Unless  de- 
fendant tbrongh  its  foreman  caused  deceased 
to  remain  too  long  in  peril,  plaintiff  ought  to 
be  cast;    otherwise,  then  otherwise. 

[4]  But  It  Is  argued  that  tbe  Jury  would 
conclude  from  the  instruction  that  tbe  fail- 
ure of  the  section  foreman,  after  tbe  ap- 
proach of  tbe  train  was  discovered,  to  stop 
the  hand  car  and  get  it  and  bis  men  out 
of  tbe  way  of  tbe  train  was  within  the  pur- 
view of  the  language.  That  there  was  no 
such  ground  of  recovery  possible  under  the 
facts,  and  therefore  tbe  verdict  of  tbe  Jury 
must  be  referred  to  that  erroneous  theory. 
But  are  tbe  men  in  tbe  box  not  men  of 
sense?  Why  speculate  on  whether  they 
adopted  such  narrow  and  unlikely  theory 
when  under  tbe  evidence  there  was  a  plain, 
broad  highway  leading  in  another  and  a 
right  direction,  to  wit,  in  the  foreman  negli- 
gently performing  bis  duty  to  inspect  his 
watch  and  bis  time  card  and  clear  the 
track  according  to  rule?  That  was  tbe  ob- 
vious, open,  and  sensible  view  for  tbe  Jury 
to  take  of  what  "caused"  tbe  accident  If 
defendant  wanted  the  Jury  fenced  off  from 
taking  some  other  fanciful  view,  why  did  it 
not  ask  an  instruction  of  its  own  on  that 
point?  If  we  were  once  to  adopt  the  rule  of 
reversing  cases  where  a  word  or  a  phrase, 
standing  alone,  admits  of  a  double  meaning, 
one  of  which  is  mischievous  and  the  other 
is  not,  we  would  affirm  but  few  Judgments. 
Men,  under  oath  in  a  box,  taking  a  sober 
and  vital  part  In  the  administration  of  Jus- 
tice, are  presumed  by  tbe  law  to  be  reasoning 
men,  apt  in  solving  tbe  problems  of  life  by 
tbe  aid  of  reason;  L  e.,  everyday  sense. 
There  ought  to  l>e  no  presumption  indulged 
that,  unless  fenced  in  by  tbe  court  at  every 
single  step,  they  will  leave  tbe  obvioua  path 
pointed  out  by  the  proof,  and  within  tbe 
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fair  meaning  of  tbe  instrnctions,  and  wan- 
der off  Into  a  Bide  path  outside  the  proof. 

Moreover,  conceding  the  Inatmction  was 
somewhat  inartlfldally  drawn,  yet  with  the 
broad  current  of  the  case  running  In  favor 
of  plaintiff,  with  defendant  putting  in  no 
proof  at  all,  explaining  nothing,  denying  no 
«vldence,  can  we  say  that  the  "substantial 
rights  of  the  adverse  party  were  affected." 
or  that  the  "merits  of  the  action  were  ma- 
terially affected"?  Tbe  statutes  hold  out  a 
steady  lamp  to  guide  appellate  courts  in  ad- 
ministering Justice  in  that  particular.  We 
read  our  duty  in  tbe  light  of  those  statutes, 
viz.:  Section  1850,  R.  S.  1909,  reads:  "The 
court  shall.  In  every  stage  of  tbe  action,  dis- 
regard any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  adverse  party ;  and 
no  Judgment  shall  be  reversed  or  affected  by 
reason  of  sucb  error  or  defect"  Section 
2082,  R.  S.  1909,  reads:  "Tbe  Supreme  Court, 
«r  Courts  of  Appeals  shall  not  reverse  tbe 
Judgment  of  any  court,  unless  it  shall  be- 
lieve that  error  was  committed  by  such 
court  against  the  appellant  or  plaintiff  in  er- 
ror, and  materially  affecting  the  merits  of 
tbe  action."  Tbe  verdict  of  the  Jury  was 
so  manifestly  right,  and  was  won  by  plaintiff 
so  hobbled  and  handicapped  by  erroneous  in- 
structions given  for  defendant,  that  It  ought 
to  take  more  error  than  can  be  found  in  her 
instruction  to  upset  her  verdict. 

It  18  argued  tbe  verdict  is  excessive,  and 
tbat,  as  tbe  point  was  made  In  tbe  motion 
for  a  new  trial,  the  order  granting  one  may 
stand  on  that  foot  although  the  court  did  not 
put  its  action  upon  that  ground.  If  this 
suit  were  under  the  penal  statute,  which  it 
is  not,  then  this  contention  would  seek  the 
statute,  providing  (R.  S.  1909,  i  5425)  that 
railroad  corporations  causing  injury  to  other 
persons,  from  which  death  ensues,  "shall 
forfeit  and  pay  as  a  penalty,  for  every  such 
person,  employe  or  passenger  so  dying,  tbe 
sum  of  not  less  than  $2,000  and  not  exceed- 
ing $10,000,  in  tbe  discretion  of  the  Jury, 
which  may  be  sued  for  and  recover- 
ed.   ••    •" 

[6]  We  think,  on  further  deliberation,  the 
case  was  not  brought  or  tried  under  tbe 
I>enal  statute,  but  under  sections  5426  and 
5427  that  are  not  penal.  It  is  sufficient  to 
bold  in  this  case  that,  if  there  were  cir- 
cumstances of  mitigation  or  aggravation,  the 
Jury  had  the  facts  and  all  of  them  defend- 
ant cared  to  elicit,  for  defendant,  as  said, 
laid  its  band  on  its  mouth  and  put  in  no 
proof  whatever.  Some  weight  must  be  giv- 
en ttaat  fact  The  Jury  being  entitled  to  deal 
with  the  statute  as  having  compensatory 
features,  this  particular  Jury  had  all  the 
facts  this  particular  defendant  thought  nec- 
essary to  submit  to  them  on  that  phase  of 
tbe  case.  It  had  also,  on  that  theory,  all 
the  instructions  defendant  asked,  and  plaln- 
tifl's  Instmctlon  on  that  score  is  well  enough. 


It  seems  clear  on  principle  that  tbe  order 
granting  a  new  trial  cannot  stand  on  tbe 
proposition  that  tbe  verdict  was  excessive. 
Concede  decedent  was  of  humble  rank,  was 
employed  humbly  on  a  humble  wage.  The 
proof  goes  to  that  extent  and  means  he  was 
a  poor  man  in  pocket  Whether  be  bad  a 
family  is  left  dark.  Now,  are  we  to  hold,  as 
a  matter  of  law,  that  the  mere  humbleness 
of  tbe  dead  man  cuts  down  tbe  value  of  bis 
life  to  his  widow  below  $10,000?  However 
humble,  may  we  not  presume,  in  the  absence 
of  testimony  to  tbe  contrary,  as  here,  that 
be  came  up  to  full  measure  in  every  quality 
of  worth — ^worth  as  a  man,  worth  as  a  father 
(if  be  was  one),  and  worth  as  a  husband?  I 
think  so,  and  take  leave  to  say  that  I  feel  a 
certain  pride  (if  a  Judge  may  liave  pride)  in 
holding,  under  recognized  legal  precepts,  that 
odious  things  are  never  presumed  without 
proof.  So,  shall  we  assume  that  bis  present 
earning  capacity  (if  that  Is  to  be  taken  as 
tbe  guide)  would  always  remain  at  $1.25  per 
day?  Moreover,  is  the  law  so  deadly  cold 
as  to  gauge  the  value  of  a  life  alone  by  tbe 
dollars  and  cents  tbe  dead  man  was  earn- 
ing? That  Is  one  standard,  but  that  it  is 
the  only  one  known  to  the  law  I  cannot 
agree  to.  Be  that  as  it  may,  this  defendant 
who  did  not  care  to  even  try  to  whittle 
away  decedent's  value  to  his  wife  by  evi- 
dence before  the  Jury,  ought  not  to  be  heard 
to  do  so  by  presumption  or  argument  on 
appeal.  It  silent  below,  left  the  Jury  to 
fix  tbe  value  of  the  man's  life  on  tbe  proof 
adduced  and  tbe  Instructions  given,  and 
should  abide  tbe  event  We  do  not  mean  to 
say  that  the  Jury's  award  of  damages  is  be- 
yond tbe  power  of  tbe  court  to  correct  if  it 
should  appear  that  tbe  discretion  given  the 
Jury  under  this  statute  has  been  abused.  Tbe 
discretion  given  the  Jury  in  such  case  is  like 
the  discretion  given  the  trial  court  in  other 
matters;  it  is  a  sound  Judicial  discretion, 
and,  when  so  exercised,  is  not  subject  to  re- 
view in  the  appellate  court  but  when  it  ap- 
pears to  have  been  abused,  tbe  court  will 
give  relief. 

In  view  of  tbe  premises,  tbe  order  granting 
a  new  trial  was  erroneous.  It  should  be  re- 
versed, with  directions  to  reinstate  tbe  ver- 
dict of  tbe  widow,  as  of  its  original  date,  and 
to  enter  Judgment  thereon.    It  is  so  ordered. 

VALLIANT,  C.  J.,  and  KENNISH  and 
BROWN,  JJ.,  concur.  GRAVES,  J.,  dissents 
in  an  opinion  filed,  in  which  WOODSON 
and  FERRISS,  JJ.,  concur. 

On  Motion  for  Rehearing. 

BROWN,  J.  This  case  has  been  pending 
in  this  court  since  February  17,  1909,  and  ' 
much  Judicial  energy  has  been  expended  in 
sundry  efforts  to  dispose  of  it  according  to 
correct  principles  of  law.  It  was  first  beard 
in  Division  1  at  our  October  term,  1911,  and 
an  opinion  written  by  Commissioner  Bond, 
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recommending  tbat  tbe  cause  be  remanded 
for  a  new  trial.  Tbat  opinion  was  not 
adopted  by  a  majority  of  tbe  Judges  com- 
posing Division  1,  so  tbe  case  was  trans- 
ferred to  tbe  court  in  banc.  It  was  beard 
in  banc  at  our  April  term,  1912,  and  in  an 
opinion  filed  by  LAMM,  J.,  it  was  reversed 
and  remanded,  wltb  directions  to  tbe  circuit 
court  to  enter  Judgment  for  plaintiff  on  tbe 
verdict. of  the  Jury.  Tbe  cause  now  stands 
on  a  motion  by  respondent  for  a  rebearlng, 
in  wblcb  motion  we  are  strongly  urged  to 
affirm  tbe  Judgment  of  the  circuit  court 
granting  a  new  trial  on  tbe  ground  tbat  tbe 
verdict  of  the  Jury  is  excessive. 

I  am  of  opinion  tbat  tbe  verdict  is  ex- 
cessive; but  not  to  the  extent  indicated  in 
the  opinion  of  my  learned  Brother  GBAVES, 
who  figures  tbe  earning  capacity  of  plain- 
tiff's deceased  husband  at  only  $1.25  per 
day.  He  has  overlooked  the  evidence  at 
pages  56  and  57  of  tbe  abstract,  which  shows 
that  deceased  knew  how  to  perform  other 
kinds  of  work  besides  tbat  of  a  section  hand ; 
that  he  had  worked  as  a  lumber  stacker, 
and  received  therefor  from  $1.50  to  $2.40 
per  day.  I  do  not  understand  tbat  the  earn- 
ing capacity  of  a  man  can  be  measured  ex- 
clusively by  tbe  wages  he  is  receiving  when 
killed.  If  so,  there  could  be  no  recovery 
for  killing  or  injuring  a  man  who  is  tem- 
porarily ont  of  employment.  While  the 
Judgment  may  be,  and  I  believe  is,  slightly 
excessive,  I  think  the  motion  for  rehearing 
should  be  overruled,  for  tbe  reason  tbat  the 
issue  of  excessiveness  of  the  verdict  was  not 
called  to  our  attention  by  either  of  the  briefs 
filed  by  learned  counsel  for  respondent. 

[6]  It  was  certainly  the  duty  of  respond- 
ent to  point  out  In  its  brief  the  excessive- 
ness of  the  verdict  and  cite  us  to  the  law 
which  de.signated  the  correct  measure  of 
damages.  During  the  last  15  years  our  rule 
No.  15  (73  S.  W.  vi)  has  contained  the  fol- 
lowing provision :  "All  briefs  shall  be  print- 
ed and  shall  contain,  separate  and  apart 
from  tbe  argument  or  discussion  of  authori- 
ties, a  statement,  in  numerical  order,  of  the 
points  relied  on,  together  with  a  citation  of 
authorities  appropriate  under  each  point 
And  any  brief  falling  to  comply  with  this 
rule  may  be  disregarded  by  tbe  court"  It 
seems  that  the  Kansas  City  Court  of  Ap- 
peals has  a  similar  rule,  which  it  enforces. 
Scbwald  V.  Brunjes,  139  Mo.  App.  516,  123 
S.  W.  472.  This  rule  is  simple  and  reason- 
able. It  is  also  necessary,  because  it  com- 
pels litigants  to  marshal  and  bring  forward 
In  one  brief  all  the  points  and  authorities 
upon  which  they  rely  to  secure  favorable 
action  of  this  court  on  their  contentions.  If 
we  allow  litigants  who  have  urged  many 
grounds  against  the  validity  of  a  verdict  in 
the  lower  court  to  bring  those  grounds  or 
issues  forward  one  at  a  time,  the  business 
of  this  court  will  be  needlessly  congested 
and  delayed.  It  is  tbe  settled  policy  of  this 
court  to  require  litigants  to  try  their  ap- 


peals on  tbe  same  theory  they  adopted  In 
the  trial  court  and  new  issues  cannot  be 
raised  for  the  first  time  on  appeal.  Hor- 
gan  V.  Brady,  165  Mo.  659,  loc.  dt  668,  56 
S.  W.  294;  Brier  v.  Bank,  225  Mo.  684,  12S 
S.  W.  469. 

In  Horgan  v.  Brady,  supra,  we  said:  "Tbe 
plaintiff  is  limited  on  appeal  to  tbe  theory 
on  wblcb  she  tried  her  case  in  tbe  lower 
court,  for  it  would  be  manifestly  unjust  to- 
convict  that  court  of  error  in  respect  to  mat- 
ters upon  which  it  never  ruled,  and  upon 
claims  or  rights  ttiat  were  never  called  to 
its  attention.  This  is  axiomatic  In  appellate 
practice,  and  has  been  tbe  accepted  rule, 
certainly  since  186&" 

It  would  only  be  a  Just,  reasonable,  and. 
necessary  expansion  of  tbat  doctrine  to  re- 
quire litigants  who.  secure  more  tban  one 
hearing  of  tbe  same  appeal  to  confine  them- 
selves to  tbe  issues  they  choose  to  present 
to  us  in  the  first  bearing.  If  we  are  to  re- 
frain from  "convicting"  trial  courts  of  er- 
rors not  called  to  their  attention,  why- 
should  we  not  as  a  court  in  banc,  also  re- 
frain from  "convicting"  one  division  of  this 
court  of  overlooking  assignments  of  error 
not  called  to  its  attention  in  the  briefis  of 
litigants?  It  is  a  well-known  fact  that  all 
lawyers  incorporate  in  their  motions  for 
new  trial  and  in  arrest  many  points  which 
upon  mature  reflection  they  abandon  and 
do  not  present  to  the  appellate  courts  at  all. 
Our  rule  before  quoted  requires  each  liti- 
gant to  present  to  us  In  bis  brief  all  tbe 
points  upon  which  be  relies;  and  I  fail  to- 
see  why  that  rule  Is  not  Just  as  binding  as 
the  rule  which  requires  a  litigant  by  his 
motion  for  a  new  trial  to  call  the  lower 
court's  attention  to  all  tbe  errors  of  which 
he  complains. 

The  defendant  (respondent)  has  bad  a  fair 
trial  in  the  circuit  court  and  two  hearings  In 
this  court  Several  hundred  other  litigants 
who  have  never  even  be«i  accorded  one 
hearing  have  been  patiently  knocking  at  the 
door  of  this  court  for  more  than  two  years, 
humbly  beseeching  us  to  give  them  relief, 
therefore,  as  an  act  of  Justice  to  ourselves 
and  other  litigants,  I  think  the  motion  for 
a  rehearing  In  this  cause  should  be  overml- 
ed. 

GRAVES,  J.  (dissenting).  Upon  the  last 
day  of  our  April  term  there  was  pending  in 
this  case  a  motion  for  rehearing,  and  upon 
that  motion  I  had  prepared  my  views,  to  tbe 
effect  that  a  rehearing  should  be  gran«^ed  for 
the  reason  that  the  principal  opinion  then  on 
file  decided  the  case  upon  a  theory  not  in- 
volved in  the  case  at  all.  In  other  words,  tbe 
opinion  was  written  upon  the  theory  tbat  tbe 
case  was  nnder  what  is  now  section  5425,  R. 
S.  1909,  the  penal  section,  when  in  truth  and 
fact  the  case  is  under  what  are  now  sections 
5428  and  5427,  R.  S.  1909,  the  compensatory 
section.  Discovering  his  error,  tbe  writer  of" 
tbe  principal  opinion  upon  tbe  last  day  of  thfr 
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term  presented  a  revised  opinion,  changing 
the  theory  of  the  opinion  as  first  written,  and 
I  took  time  in  which  to  reformulate  my  views 
of  the  case,  and  hence  the  motion  for  rehear- 
ing passed  over  for  that  pnri>ose.  In  com- 
pliance with  the  leave  granted  me,  I  submit 
the  following:  In  the  trial  of  the  case  nisi, 
the  htunanitarian  theory  was  abandoned  by 
the  plalntlil.  That  left  in  the  petition  the 
following:  "Plaintiff  further  states  that,  as 
a  result  of  the  carelessness  and  negligence 
and  unskillfolneas  of  *  *  *  the  foreman 
in  charge  of  said  hand  car,  as  aforesaid,  she 
has  been  deprived  of  the  support,  comfort, 
and  society  of  her  said  husband,  all  to  her 
damage  in  the  sum  of  $10,000,  for  which 
sum  defendant  is  liable  to  plaintiff  by  virtue 
of  sections  2865  and  2866  of  the  Revised 
Statutes  of  the  state  of  Missouri,  of  the  re- 
vision of  1899,  and  by  virtue  of  an  amend- 
ment of  the  latter  section  by  an  act  of  the 
General  Assembly  in  the  year  1907  (Acts  1907, 
p.  252)."  ^ 

The  above  sections  are  now  sections  6426 
and  5427,  R.  S.  1909.  They  authorized  a  re- 
covery of  compensatory  damages  only.  l%ey 
are  not  in  any  sense  penal  statutes,  and  have 
never  been  so  construed.  Not  only  did  plain- 
tiff's petition  plant  her  cause  upon  the  com- 
pensatory statutes,  but  such  is  the  theory  of 
her  instructions.  The  material  part  of  her 
principal  instruction  reads:  "The  court  in- 
structs the  jury  that,  if  they  find  for  the 
plaintiff,  they  will  assess  her'  damages  at 
such  sum  as  in  their  judgment  will  be  a  fair 
and  Just  compensation  to  her  for  the  loss  of 
her  husband,  not  exceeding  the  sum  of  $10,- 
000,  having  due  regard  to  any  mitigating  cir- 
cumstances offered  in  evidence,  and  taking 
into  consideration  the  age  of  the  deceased, 
his  capacity  to  labor,  and  probable  earnings." 
This  instruction  is  under  R.  S.  1909,  |  5427, 
and  not  xmder  the  penal  section,'  R.  S.  {  5425. 
Section  5427  reads:  "Sec.  5427.  Damages — 
By  whom  Recovered — Measure  of.  Damages 
accruing  under  the  last  preceding  section  shall 
be  sued  for  and  recovered  by  the  same  party 
and  in  the  same  manner  as  provided  in  sec- 
tion 5425 ;  and  in  every  such  action  the  jury 
may  give  such  damages,  not  exceeding  ten 
thousand  dollars,  as  they  may  deem  fair  and 
Just,  with  reference  to.  the  necessary  injury 
resulting  from  such  death,  to  the  surviving 
Iiarties  who  may  be  entitled  to  sue,  and  hav- 
ing also  regard  to  the  mitigating  and  aggra- 
vating circumstances  attending  such  wrong- 
ful act,  negletst  or  default."  Under  this  sec- 
tion the  plaintiff  must  show  her  damages; 
on  the  other  hand,  the  defendant  may  show 
the  mitigating  circumstances,  if  any  there  be. 

Further,  the  action  being  one  for  compen- 
satory damages,  it  devolved  upon  plaintiff  to 
fully  show  the  damages  sustained.  She  has 
not  shown  damages  to  the  exorbitant  sum 
of  $10,000.  The  ezcesslveness  of  the  verdict 
was  a  ground  in  the  motion  for  new  trial. 
Such  ground  was  well  taken,  and  the  action 


of  the  trial  court  in  granting  a  new  trial  can 
be  sustained  for  this  reason  if  for  no  other. 
'We  believe  the  instruction  condemned  by  the 
trial  court  in  its  order  granting  a  new  trial 
was  properly  condemned.  The  instruction 
is  awkwardly  worded,  and,  to  say  the  least 
of  it,  is  misleading.  The  action  of  the  trial 
court  in  granting  a  new  trial  stands  upon  a 
different  basis  from  that  of  an  appellate 
court  Such  court  has  wide  discretion,  and 
such  discretion  should  not  be  disturbed  here, 
unless  it  has  been  grossly  misused.  Our 
Brother  LAMM,  in  McCarty  v.  Transit  Co., 
192  Mo.  loc.  clt  401,  402,  91  S.  W.  133,  has 
well  stated  the  situation  of  the  trial  judge 
thus:  "Considering  the  case  from  this  point 
of  view,  it  must  not  be  lost  sight  of  that  a 
Jury  may  not  give  any  verdict  it  pleases. 
Its  verdict  is  first  subject  to  the  trained  Ju- 
dicial discretion  of  the  trial  Judge,  and  his 
Judicial  discretion,  so  exercised  upon  the  ver- 
dict, will  not  be  interfered  with  on  appeal 
except  it  be  unmistakably  unwisely  exercised. 
Bank  t.  Armstrong,  92  Mo.  loc.  clt.  279  [4 
S.  W.  720],  et  aeq.;  Bank  v.  Wood,  124  Mo. 
loc.  dt  76,  77  [27  S.  W.  554];  Kuenzel  v. 
Stevens,  155  Mo.  loc.  clt  285  [56  S.  W.  1076]; 
McCloskey  v.  Pulitzer  Pub.  Co.,  163  Mo.  loc 
clt  33  [63  S.  W.  99],  and  cases  cited.  The 
wise  exercise  of  this  Judicial  discretion  on 
the  part  of  the  circuit  Judge  has  always  been 
encouraged  by  this  court — a  discretion  ex- 
emplified by  Justice  Grier  in  his  celebrated 
dictum  that  'it  takes  13  men  in  this  court 
to  steal  a  man's  farm;  12  in  the  box  and  1 
on  the  bench.'  The  trial  judge  stands  pecul- 
iarly close  to  the  fountainhead  of  legal  Jus- 
tice. He  is  the  high  priest  presiding  at  the 
very  altar  of  the  temple.  To  him  is  given  to 
hear  the  intonation  of  the  voice  of  a  witness, 
to  see  his  manner,  his  cast  of  countenance, 
the  glance  of  his  eye,  the  behavior  of  the 
jury,  their  intelligence,  their  attention,  and 
the  whole  network  of  small  incidents  creat-  ' 
ing  an  atmosphere  about  a  case  and  tending 
possibly  to  a  perverted  result  or  otherwise, 
none  of  which  can  be  preserved  in  the  bill  of 
exceptions  and  sent  here,  and  in  him,  there- 
fore, should  exist  the  courage  to  prevent  a 
miscarriage  of  right  His  viewpoint  is  en- 
tirely different  from  that  of  an  appellate 
court  See  the  animated  language  of  'VV^ag- 
ner,  J.,  in  Reid  v.  Insurance  Co.,  68  Mo.  loc. 
clt  429  et  seq." 

In  the  earlier  case  of  Schmidt  y.  Railway 
Co.,  149  Mo.  282,  50  S.  W.  924,  73  Am.  St 
Rep.  380,  our  present  Chief  Justice  thus  terse- 
ly spoke:  "The  trial  Judge  holds  in  his  bands, 
more  tlian  any  other  tribune,  the  power  to 
shape  the  trial  of  cases  to  accomplish  the 
ends  of  Justice.  One  of  the  chief  means  at 
his  disposal  is  the  power  to  grant  new  trials, 
and  he  ought  to  exercise  it  whenever  in  his 
judgment  unfair  advantage  has  been  obtain- 
ed at  the  expense  of  Justice." 

So  we  say  in  this  case,  the  trial  Judge  was 
at  the  very  seat  of  Justice.    The  verdict  in 
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this  case  disturbed  hla  Idea  of  Justice.  He 
set  It  aside,  and  it  should  so  remain.  It  mat- 
ters not  that  he  may  have  assigned  a  wrong 
reason  for  his  action,  If  there  be  a  good  rea- 
son covered  by  the  motion  for  a  new  trial. 
We  insist  that  the  exceedingly  high  verdict 
In  this  case  Is  not  sustained  by  the  evidence 
for  the  plaintiff.  Under  the  statute  (section 
5427,  R.  S.  1909),  the  damages  assessed  by 
the  jury  must  be  "with  reference  to  the  nec- 
essary Injury  resulting  from  such  death,  to 
the  surviving  parties  who  may  be  entitled  to 
sue,  and  also  having  regard  to  the  mitigat- 
ing and  aggravating  circumstances  attending 
such  wrongful  act,  neglect,  or  default." 

No  aggravating  circumstances  were  shown 
by  the  plaintiff,  and  hence  the  damages  can- 
not be  enhanced  for  that  reason.  The  only 
thing  upon  which  she  can  have  damages  is 
the  earning  capacity  of  the  deceased  and 
probable  length  of  his  life.  He  was  earning 
$1.25  per  day,  and  yet  on  this  proof  she  has 
recovered  the  highest  amount  which  can  be 
recovered  in  a  case  under  these  statutes. 
Had  her  husband  been  earning  $10  a  day, 
she  could  not  have  recovered  one  whit  more 
than  she  did  in  this  case.  I  do  not  indorse 
the  idea  seemingly  announced  by  our  learn- 
ed Brother  that  the  widow  of  a  man  with 
an  earning  capacity  of  $1.25  per  day  can  or 
should  recover,  under  these  statutes,  a  sum 
equal  to  that  which  can  or  should  be  recover- 
ed by  the  widow  of  a  man  whose  earning  ca- 
pacity was  $10  per  day.  The  statute  does  not 
mean  that.  It  has  a  sliding  scale  of  damages, 
and  was  properly  Intended  to  cover  all  cases, 
but  to  cover  them  rightfully  and  justly  un- 
der the  facts  of  each  case.  The  greatest  re- 
covery allowable  is  $10,000.  This  Includes  the 
aggravating  cases.  When  the  Legislature  fix- 
ed this  sliding  scale,  and  when  It  provided 
for  aggravating  circumstances  as  an  element 
to  enhance  the  damages,  and  when  it  further 
fised  the  highest  recoverable  sum  at  $10,000, 
it  was  never  Intended  that  the  widow  of  a 
man  with  the  limited  earning  capacity  of 
$1.25  per  day  should  recover  the  full  limit 
of  the  statute  In  a  case  without  a  single  ag- 
gravating circumstance.  The  verdict  in  this 
case  outrages  the  very  statutes  nnder  which 
it  was  recovered.  To  permit  it  to  stand 
would  be  to  make  mockery  of  the  law,  and 
enter  upon  the  records  one  more  travesty  up- 
on justice. 

'  As  stated  before,  the  excesslveness  of  this 
verdict  was  properly  urged  In  the  motion  for 
a  new  trial.  It  Is  vehemently  urged  here. 
The  trial  court  has  granted  a  new  trial,  and 
excesslveness  of  this  verdict  Is  a  good  ground 
for  that  action  of  the  trial  court  What  rea- 
son the  learned  trial  judge  assigned  for  bis 
ruling  Is  immaterial  here,  so  long  as  there 
is  one  good  ground  tn  the  motion  for  a  new 
trial. 

The  motion  for  rehearing  in  this  court 
should  be  sustained  to  the  end  that  we  may, 


upon  another  hearing,  enter. np  a  Judgment 
sustaining  the  trial  court  in  granting  a  new 
trial,  nisi,  and  to  the  further  end  that,  upon 
such  new  trial  below,  a  right  verdict  In  the 
case  may  be  obtained,  and  not  one  bearing 
upon  its  face  the  evidence  of  poison  and  prej- 
udice in  the  minds  of  the  jury. 

WOODSON  and  FERRISS,  JX,  concur  in 
these  views. 


SPEINGFIEUO  S.  W.  EX.  00.  ▼. 
SCHWBITZESt  et  aL 

(Supreme  Court  of  MisaonrL    Division  Na  1. 
Nov.  30,  1912.) 

1.  Appeal  and  Bbbor  (f  23*)— JusiSDicnoif 
OF   Subject-Matter— Objection   Unneces- 

BABT. 

The  Supreme  Cburt  will  determine  iti  ju- 
risdiction of  the  subject-matter  in  condemnation 
proceedings,  though  no  question  thereon  is  rais- 
ed by  counseL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  99;   Dec.  Dig.  |  23.*] 

2.  COTTBTS   (H  24,  87*) — jTTBISDIOnOH  OF  THX 

Subjeot-Mattbb— Waives. 

Jurisdiction  of  the  subject-matter  can  nei- 
ther be  waived  nor  conferred  by  consent  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  76-78,  147-149,  151,  156 ;  Dec.  Dig.  §i 
24,  37.*) 

3.  CouBTS  (I  231*)— Stwbemb  Ooubt-Jobis- 
diction. 

A  judgment  appealed  from  must  involve  ti- 
tle to  real  estate  directly,  and  not  as  a  mere 
incident  in  order  to  confer  jurisdiction  on  the 
Supreme  Court  under  the  constitutional  provi- 
sion giving  such  court  appellate  jurisdiction  in 
cases  involving  title  to  real  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  If  487,  491,  644,  646,  647,  648,  650,  652- 
650,  661 ;  i5ec.  Dig.  f  231.*] 

4.  COUBTB    (g    231*)— SUPBEUS   C0T7Br-4UBIS- 

DICTION- Condemnation  Pboceediros. 
Under  the  constitutional  provision  giving 
the  Supreme  Court  appellate  jurisdiction  in 
cases  involving  title  to  real  estate  such  court 
may  review  judgments  in  condemnation  pro- 
ceedings which  involve  such  title,  but  cannot 
review  judgments  In  such  proceedings  where 
the  amount  Involved  does  not  confer  jurisdic- 
tion, or  the  title  to  real  estate  is  not  Involved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  487,  491,  644,  646,  647,  648.  SBO,  652- 
659,  661 ;  Dec.  Dig.  i  231.*] 

5.  Coubts  (I  231*)— Supreme  Ootjbt-Jubm- 
DicnoN — RsAi,  Estate— "Pebsonal  Pbop- 
BBTT"— "Real  Bstate." 

An  unexpired  three-year  lease  on  premis- 
es condemned  was  "personal  property,"  and  not 
"real  estate,"  within  the  constitutional  provi- 
sion conferring  appellate  juriBdiction  on  the 
Supreme  Court  In  cases  involving  title  to  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  Sf  487,  491,  644,  646-648,  680,  652- 
659,  661;    Dec.  Dig.  i  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5346-5358;  vol.  8,  p.  7753.] 


•For  otUer  cases  see  same  topic  and  sectloo  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  ft  R«p'r  IndeXM 
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6.  Tmndlord  and  Tenant  (|  70*)— Lease— 
"Chattkl  Real." 

At  common  law  a  term  for  yean  created 
by  lease  was  a  "chattel  real." 

[E^i.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  Si  215,  216 ;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1107.] 

7.  Landlobd  and  Tenant  ({  20*)— Lease — 
"Real  Botatb." 

At  common  law  the  term  "real  estate"  did 
not  include  a  lease. 

[E^d.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  $g  50,  61,  53,  54 ;  Dec. 
Dig.  i  20.*^ 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7778,  7770.] 

Appeal  from  Circuit  Court,  Polk  County; 
Argus  Cox,  Judge. 

Action  by  the  Springfield  Southwestern 
Railway  Company  against  Jacob  C.  Schweitz- 
er and  the  New  Phoenix  Foundry  &  Ma- 
chine Company.  From  a  Judgment  for  the 
Machine  Company,  plaintlfC  appeals.  Cause 
ordered  transferred  to  the  Springfield  Court 
of  Appeala 

Robert  T.  Railey.  of  St  Louis,  and  Barbour 
&  McDavld,  of  Springfield,  for  appellant 
John  Schmook  and  T.  J.  Murray,  both  of 
Springfield,  for  respondents. 

LAMM,  J.  Defendant  Schweitzer  was  the 
some  time  owner  of  four  parcels  of  real  es- 
tate In  the  city  of  Springfield,  for  conven- 
ience numbered  tracts  1,  2,  3,  and  4,  several- 
ly. Tract  3  alone  concerns  us.  Defendant 
Machine  Company  was  in  possession  of  tract 
3  as  a  tenant  of  Schweitzer.  In  the  exer- 
cise of  its  delegated  right  of  exercising  the 
power  of  eminent  domain,  plaintiff  Railway 
Company  brought  a  condemnation  proceeding 
In  the  Greene  circuit  court  against  Schweitz- 
er, as  owner,  to  condemn  all  four  tracts  for 
railway  purposes,  and  made  the  Machine 
Company  a  party  defendant  Such  steps 
were  ultimately  taken  in  that  case  that,  from 
a  Judg^moit  in  favbr  of  Machine  Company, 
plaintiff  Railway  Company  appeals. 

Schweitzer  does  not  appeal  from  the  final 
Judgment;  nor  does  the  Machine  Company 
appeal  therefrom;  nor  does  the  Railway 
Company  appeal  from  that  part  of  the  Judg- 
ment relating  to  Schweitzer.  The  contro- 
versy therefore  narrows  Itself,  on  appeal,  tp 
one  between  the  Railway  Company  and  the 
Machine  Company. 

On  December  31,  1901,  Schweitzer  let  tract 
8  to  the  Machine  Company  for  a  one-year 
term.  This  lease  was  In  writing,  duly  re- 
corded, and  gave  an  option  to  lessee  for  an 
extended  term  of  three  years,  to  begin,  at 
the  end  of  that  reserved.  On  tiie  day  before 
the  term  ended,  the  Machine  Company  exer- 
cised its  option  to  extend  the  term  for  the 
three  additional  years.  A  writing  to  that 
effect  was  signed  up  and  put  of  record. 
There  was  testimony  to  the  effect  (and  the 
court  so  found)  that  the  Railway  Company 


had  notified  all  the  parties  concerned,  on  the 
day  this  new  lease  was  signed,  that  it  pur- 
posed taking  all  four  tracts  by  condemna- 
tion proceedings.  There  was  testimony  from 
which  the  fact  might  be  Inferred  that  the 
extending  of  the  lease  was  taking  time  by 
the  forelock  by  putting  Machine  Company 
on  a  better  footing  to  claim  damages;  but 
none  of  that  testimony  seems  material  to  the 
question  we  have  In  mind. 

The  Machine  Company  was  put  In  posses- 
sion under  Its  original  lease,  and  was  run- 
ning a  foundry  and  machine  shop  In  some 
ramshackle  buildings  on  tract  3.  This  pos- 
session was  continued  into  the  new  term, 
and,  whUe  so  in  possession,  on  January  22, 
1906,  plaintiff  sued  to  condemn  all  four 
tracts.  The  petition  is  of  no  consequence  on 
the  question  we  have  in  mind.  It  appears 
the  Machine  Company  lays  no  claim  to  any 
other  tract,  except  No.  3;  and  as  to  that  its 
only  claim  was  as  tenant  for  the  unexpired 
part  of  the  additional  three-year  term.  Both 
defendants,  on  service  of  process,  filed  sepa- 
rate answers.  Schweitzer  admitted  he  own- 
ed all  four  tracts  In  fee  simple,  and  went  on 
to  point  out  that  his  codefendant,  the  Ma- 
chine Company,  was  in  possession  of  tract  3 
(describing  it)  as  his  tenant  for  a  term  of 
three  years;  beginning  January  1,  1906.  The 
case  rode  off  below  on  that  theory.  To  that 
end  the  Machine  Ompany  filed  its  answer, 
setting  up  its  possession  of  tract  3  under 
the  same  lease,  and,  among  other  things, 
claiming  damages  in  the  sum  of  $5,000,  on 
the  theory  that  "the  breaking  up,  interfer- 
ence with,  and  interruption  of,  the  business" 
it  was  conducting  on  the  leased  premises.  In- 
cluding the  Injury  to  its  business  and  loss 
of  profits,  amounted  to  that  sum.  On  the 
day  these  answers  were  filed,  the  court  made 
the  conventional  finding  of  facts,  spreading 
of  record  conditions  precedent  to  the  right 
to  condemn  property  for  railway  purposes, 
eta,  and  then  went  on  to  appoint  and  instruct 
three  commissioners  to  assess  damages. 
Presently  they  reported,  assessing  damages 
to  the  four  tracts  separately.  When  they 
came  to  tract  3,  they  reported  an  award  of 
compensation  in  the  sum  of  $4,200  (quoting) 
"to  Jacob  C.  Schweitzer,  the  owner  of  said 
tract,  and  the  New  Phcenlx  Foundry  &  Ma- 
chine Company,  lessee  thereof,  as  set  forth 
In  said  petition,  and  as  their  Interests  may 
appear.  *  •  • "  Presently,  on  notice  given 
of  this  award  and  report,  Schweitzer  and  the 
Machine  Company  excepted  thereto,  several- 
ly, through  separate  counsel.  Following 
these  exceptions,  Schweitzer  took  down  the 
whole  award  of  $184200.  Subsequently,  on 
the  Machine  Company's  motion,  the  court  or- 
dered him  to  return  to  the  clerk  the  $4,200 
allowed  as  compensation  and  damages  for 
tract  3.  It  appears  he  obeyed  this  order.  In 
part,  by  returning  $2,000.  Taken  by  a 
change  of  venue  to  the  Polk  circuit  court, 
the  cause  was  reached  for  trial  in  1909.    At 
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that  time,  on  tbe  motion  of  the  Railway 
Company,  the  Machine  Company  was  order- 
ed to  make  its  claim  for  damages  more  spe- 
cific. This  it  did  in  the  form  of  written 
amendments  to  its  exceptions  to  tbe  commis- 
sioners' report.  Thereby  it  claimed  dam- 
ages, summarized  as  follows:  For  removing 
its  business,  foundry,  and  machine  shops, 
comprising  sand,  iron,  patterns,  machiuery, 
tools,  stock  and  material,  engines  and  imple- 
ments, etc.,  $634.31;  damages  consequent  to 
said  removal  in  breakage  and  destruction  of 
articles  and  machinery  so  moved,  $850;  in 
breaking  np,  interference  with,  and  injury 
to,  its  business,  loss  of  patronage  and  custom 
by  change  of  location,  $1,000;  loss  of  earn- 
ings during  tbe  time  of  removal,  $1,000;  dep- 
rivation of  the  use  and  benefits  of  its  lease- 
hold interest  during  the  unexpired  term  of 
its  lease,  $900;  loss  of  Its  established  trade, 
patronage,  and  good  will  at  its  old  stand, 
$500. 

On  tbe  filing  of  these  amended  exceptions 
by  the  Machine  Company,  Schweitzer  formal- 
ly withdrew  his  own  exceptions  by  a  pleading 
filed,  and  thereby  he  inferentlally  submitted 
to  Judgment  In  favor  of  plaintiff  and  direct- 
ly asked  the  court  to  determine  the  respec- 
tive interests  of  himself  and  the  Machine 
Company  In  tbe  award  on  tract  S,  and  to 
make  an  order  distributing  tbe  same  in  ac- 
co^ance  therewith.  Thereupon  the  cause 
came  on  for  trial  on  said  motion  of  Schweitz- 
er and  the  remaining  live  exceptiona  of  tbe 
Machine  Company. 

The  trial  was  to  tbe  conrt,  without  the  ala 
of  a  Jury,  and  exceptions  were  taken  by  ap- 
pellant to  the  refusal  to  strike  out  the  ex- 
ceptions, to  the  introduction  of  certain  testi- 
mony by  the  Machine  Company,  to  the  scope 
of  tbe  Inquiry,  to  the  giving  and  refusing  of 
instructions,  and  to  the  findings  and  Judg- 
ment; but  none  of  them  are  material  until 
such  time  as  tbe  question  in  mind  is  at  rest. 

Attending  to  tbe  finding  and  Judgment 
anent  tract  3,  among  other  things,  tbe  Court 
found  that  the  lease  was  of  no  more  value 
than  the  monthly  rent  reserved.  Further, 
that  the  Machine  Company,  to  continue  its 
business  during  the  unexpired  term  of  its 
lease  and  preserve  its  machinery  and  mate- 
rial from  loss  and  destruction,  was  obliged 
to  remove  said  machinery  and  material  to 
another  building,  thereby  necessarily  Incur- 
ring expense  In  the  sum  of  $634.31,  and  suf- 
fered loss  of  fire  brick  to  tbe  amount  of  $86, 
"and  that"  (quoting)  "by  reason  of  the  fact 
that  said  lessee  had  its  machinery  so  instal- 
led and  In  operation,  as  aforesaid,  the  lease- 
hold was  of  special  value  to  defendant  com- 
pany, in  excess  of  the  ordinary  rental  value 
of  the  premises,  to  tbe  amount  of  $720.31." 
Further,  that  Schweitzer  had  withdrawn  hia 
exceptions  to  the  report  of  the  commission- 
ers, etc.  It  was  adjudged,  Inter  alia,  that  he 
take  nothing;  that  the  Machine  Company 
take  nothing  from  Schweitzer,  "or"  (quoting) 
"from  tbe  value  of  tbe  land,  independent  of 


the  special  value  of  tbe  leasehold";  that 
Schweitzer  take  down  tbe  $2,000  theretofore 
deposited  with  the  clerk;  and  that  tbe  Ma- 
chine Company  recover  said  $720.31  from 
plaintiff. 

In  the  foregoing  we  have  culled  from  the 
record  the  facts  deemed  necessary  to  an  in- 
telligent and  self-explanatory  disposition  of 
a  question  we  have  in  mind,  namely,  our  Ju- 
risdiction. We  think  Jurisdiction  is  cbal- 
lenged  on  the  face  of  this  record.  In  that 
view  of  It,  the  situation  seeks  its  determina- 
tion at  the  outset  Thereon  we  make  these 
observations: 

[1,2]  (a)  The  question  of  Jurisdiction  is 
not  sprung  by  counsel.  One  of  tbe  ancient 
prerogatives  of  counsel  is,  within  tbe  bound- 
aries of  tbe  record,  to  make  or  not  make 
points  for  tbe  decision  of  Judges.  They  ere 
at  liberty,  within  the  confines  of  good  sense, 
to  have  play  of  free  will  and  do  as  they 
choose  in  that  regard.  On  the  other  hand, 
some  of  the  ancient  prerogatives  of  the 
courts  of  all  enlightened  peoples  are  to  de- 
cide only  such  points  sprung  by  counsel  as 
are  deemed  vital  and  necessary,  and,  in  turn, 
a  court  may,  ex  mero  motu,  spring  points  of 
its  own,  at  least  on  tbe  subject  of  Jurisdic- 
tion; for  Jurisdiction  of  the  subject-matter 
can  neither  be  waived  nor  conferred  by  con- 
sent of  parties.  Whether  dt  exists  or  not  in 
a  concrete  case  springs  spontaneously  for 
inquiry  at  any  step  or  stage  of  a  suit  at  any 
time,  in  any  case,  and  will  be  considered  sua 
sponte.  City  of  Tarklo  v.  Clark,  186  Mo.  loc. 
dt  2d4,  85  S.  W.  329. 

[S]  (b)  We  are  of  opinion  we  have  no  Ju- 
risdiction of  this  appeal.    This  because: 

(1)  The  Oonstltution  gives  the  Supreme 
(3ourt  appellate  Jurisdiction  In  cases  Involv- 
ing titie  to  real  estate.  By  construction  we 
have  arrived  at  tbe  conclusion,  announced 
many  times,  that  it  is  not  sufficient  to  confer 
Jurisdiction  on  this  court  that  tbe  title  to 
real  estate  should  be  a  ^subject  of  inquiry 
collaterally  or  by  way  of*  an  incident  in  tbe 
suit  To  confer  Jurisdiction,  in  a  constitu- 
tional sense,  the  judgment  appealed  from 
must  involve  titie  to  real  estate,  and  such  ti- 
tle must  be  directly  affected  thereby.  Jones 
V.  Hogan,  211  Mo.  loc.  dt  47,  109  S.  W.  641, 
and  cases  dted;  Turner  v.  Morris,  222  Mo. 
21,  121  S.  W.  9;  Loewenstein  v.  Insurance 
Co.,  227  Mo.  loc:  dt  134  et  seq.,  127  S.  W. 
72 ;  Kennedy  v.  Dnncan,  224  Mo.  loc.  dt  664, 
123  S.  W.  856;  Porter  v.  RaUroad,  175  Mo. 
96,  74  S.  W.  992. 

[4]  (2)  Under  the  constitutional  grant  of 
power  to  bear  and  determine  appeals  in 
oases  involving  titie  to  real  estate,  we  have 
held  that  tbis  court  has  Jurisdiction  in  ap- 
peals from  Judgments  in  condemnation  pro- 
ceedings under  the  exercise  of  the  right  of 
eminent  domain.  Tbe  leading  case  on  that 
bead  is  State  ex  rel.  t.  Rombauer,  124  Mo. 
598,  28  8.  W.  75.  In  Railroad  v.  Wyatt,  223 
Mo.  loc.  dt  351.  352,  122  S.  W.  688,  a  line 
of  oases  are  cited  following  tbe  Rombanor 
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Case.  And  that  general  doctrine  may  be  ac- 
cepted as  settled. 

(3)  It  would  be  loose  and  illogical  constrac- 
tion,  however,  to  hold  we  had  jurlsdictiou  la 
such  cases,  unless  our  Jurisdiction  be 'refer- 
able to  the  constitutional  grant  ot  power  to 
hear  causes  InTolylng  title  to  real  estate.  It 
follows  that  when  a  judgment  in  a  conaeiu- 
nation  proceeding  comes  by  appeal  to  the  Su- 
preme Court,  and  is  of  such  sort  that  the 
amount  iuvolred  does  not  confer  Jurisdiction, 
and  the  title  to  real  estate  is  not  involved, 
our  Jurisdiction  falls.  The  question  up  for 
determination,  therefore,  is  not  merely 
whether  this  is  a  condemnation  suit  It  goes 
deeper,  and  is:  Is  the  title  to  real  estate  in- 
volved as  between  the  Bailway  Company  and 
the  Machine  Company? 

[1-7]  (4)  The  Machine  Company  had  a 
leasehold  for  that  part  of  a  term  of  three 
years  that  was  unexpired  when  the  Railway 
Company  appropriated  the  premises,  and  no 
more.  The  question,  then,  can  be  put  in  a 
neater  and  more  speaking  form  by  stating 
it  this  way:  Is  a  leasehold  for  a  term  of 
years  real  ettatel  It  so,  the  Utle  to  real  es- 
tate is  involved ;  for  unquestionably  the  term 
or  leasehold  of  the  Machine  Company  was 
sequestrated.  .If  not,  the  title  to  real  estate 
is  not  involved  tn  a  constitutional  sense. 

Attending  to  the  question  thus  put,  it  must 
be  conceded  that  If  a  term  for  years  is  real 
estate  it  becomes  such,  either  by  force  of 
common  law,  or  by  virtue  of  some  statute. 
Now,  at  common  law  a  term  for  years  creat- 
ed by  a  lease  was  a  chattel — a  chattel  real 
to  be  sure^  but  still  a  chattel.  At  the  ten- 
ant's death  sndi  leasehold  became  an  asset 
in  the  hands  of  his  administrator,  and  did 
not  go  to  his  heirs.  At  common  law  the  term 
"real  estate"  did  not  Include  a  lease.  Lenow 
V.  Fones,  48  Ark.  557,  4  S.  W.  56 ;  Grover  v. 
Fox,  36  Mich,  loa  dt  459;  Despard  v. 
OburchUl,  53  N.  Y.  loc.  cit  199;  Buhl  v.  Ken- 
yon,  11  Mich.  249,  83  Am.  Dec.  738,  2  Kent, 
Com.  *342;  Gunn  v.  Sinclair,  52  Mo.  331; 
Orchard  v.  Store  Co.,  225  Mo.  loa  cit  433  et 
seq.,  125  a  W.  486,  20  Ann.  Cas.  1072. 

Turning  now  to  our  statutes,  we  have  a 
group  of  them  defining  the  term  "real  estate" 
In  connection  with  some  particular  subject- 
matter,  and  for  some  particular  purpose,  as, 
for  ezamide:  Judgments  (R.  S.  1909,  | 
2161);  Executions  (Id.  §i  2193,  2194);  Con- 
veyances (Id.  {  2822);  Crimes  and  Punish- 
ments (Id.  I  4928) ;  Dower  (Id.  |  345) ;  Con- 
struction of  Statutes  (Id.  |  8057) ;  and  Taxa- 
tion and  Revenue  (Id.  |  11519). 

A  reproduction  here  of  those  statutes,  with 
an  analysis-  and  Interpretation  thereof, 
would  be  waste  of  time  and  mere  idle  and 
ostentations  show  of  labor  subserving  no 
useful  purpose.  It  is  enough  to  say  that  in 
Orchard  y.  Store  Co..  225  Mo.  414,  125  S.  W. 
486,  20  Ann.  Cas.  1072,  supra,  ruled  in  Divi- 
sion Two,  they  are  exhaustively  reviewed, 
expounded,  and  applied.     The   learning  ot 


that  case  is  of  the  order  that  leaves  no  stone 
unturned,  no  source  of  Information  unex- 
plored, no  pains  omitted.  It  must  be  held, 
th^i,  that  further  exposition  of  those  stat- 
utes in  that  regard  Is  set  at  rest,  and  should 
not  be  put  on  foot  and  on  its  legs  as  a  going 
concern  again.  We  stand  by  that  case.  It 
was  there  held,  as  the  sum  of  the  matter, 
that  the  foregoing  statutes  have  not  changed 
a  chattel  real  from  personal  property  into 
real  estate  for  the  general  purposes  of  the 
law.  In  given  particulars,  and  for  certain 
defined  purposes,  as,  for  instance,  in  the 
chapter  on  conveyances,  the  term  "real  es- 
tate" is  made  to  Jnclude  a  chattel  real,  but 
not  for  the  general  purposes  of  the  adminis- 
tration of  the  law.  Following  the  reasoning 
of  the  Orchard  Case,  and  on  its  authority,  we 
hold  that  chattels  real  are  left,  for  the.  pur- 
poses of  this  case,  as  at  common  law,  to  wit 
as  personal  property.  Indeed,  even  a  super- 
ficial reading  of  the  exceptions  of  Machine 
Company,  of  the  finding  of  the  court,  and  of 
the  judgment  below  points  to  the  tact  that 
the  damages  Machine  Comimny  sufTered,  if 
any,  related  to  personal  property.  The  title 
to  real  estate  not  being  involved  in  that  part 
of  the  omnibus  judgment  appealed  from,  we 
have  no  Jurisdiction. 

The  cause  must  be  transferred  to  the 
Springfield  Court  of  Appeals.  Let  it  be  so 
ordered.    All  concur. 


MARSHALL  et  aL  v.  HILL  et  al. 
(Supreme  Court  of  Missouri.    Nov.  26,  1912.) 

1.  JuooMBNT  (I  335*)— Petition  fob  Review 
— ^What  Constitutes. 

Where  a  verified  petition  states  that  a 
judgment  quieting  title  has  been  entered 
agamst  the  petitioners  without  summons  or 
appearance,  and  upon  a  petition  which  was 
untrue  in  some  material  matter,  and  to  which 
the  petitioners  have,  and  then  had,  a  good 
defense,  setting  out  such  defense,  and  closes 
with  a  prayer  that  the  judgment  quieting  title 
be  set  aside,  It  is  a  petition  for  review,  under 
Rev.  St  1899,  §|  777,  780,  authorising  a  peti- 
tion for  review  to  set  aside  a  judgment  enter- 
ed without  summons  or  appearance,  and  pre- 
scribing the  facts  which  must  be  shown  by 
such  petition,  though  an  additional  party  nec- 
essary to  a  complete  defense  was  brought  in, 
and  one  party  was  transferred  to  a  different 
side  from  that  which  be  occupied  in  the  suit 
to  quiet  title. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ^^  647-663;   Dec  Dig.  {  335.«] 

2.  Judgment  (|  886*)— "PErmoN  fob  Re- 
view." 

The  proceeding  which  is  named  a  "peti- 
tion for  review"  by  the  Legislature  is  highly 
remedial,  and  must  necessarily  accommodate 
itself  to  the  needs  and  practices  of  every  pro- 
ceeding that  comes  within  its  scope. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  n  647-663;   Dec.  Dig.  i  335.*] 

3.  TBU8T8  (I  94*)— Defective  Patent— Cob- 
bection  bt  sobsequeni  patent- titlb  to 
Land. 

Where  the  holder  of  a  patent  erroneously 
describing  the  land  transferred   his  interests 
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by  a  warranty  deeC  perpetuating  the  erroneous 
.description,  a  snbs'tqnent  patent,  secured  in 
lieu  of  tlie  former  one,  merely  conferred  upon 
him  the  legal  title  in  trust  for  his  grantee  or 
representatives,  in  whom  rested  the  equitable 
title. 

[Ed.  Note.— For  other  cases,  see  Trusta, 
Cent.  Dig.  I  143;   Dec.  Dig.  g  94.*] 

4.  Advebse  Possession   (g  7*)  —  Comuercb- 

UENT   OF   PEBIOD — ISSUANCE   OF  PATENT. 

Limitations  did  not  begin  to  run  in  favor 
of  the  parties  In  possession  of  public  land  un- 
til the  issuance  of  a  patent  correctly  describ- 
ing it,  though  a  patent  intended  to  cover  such 
land,  but  not  correctly  describing  it,  had  been 
issued  prior  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {{  24-42;  Dec  Dig.  { 
7.*] 

6.  ^QtnTT   (I  71*)— IiACHES. 

Where  a  patentee  of  public  land,  under  a 
patent  erroneously  describing  it,  in  1874  trans- 
ferred his  interest  by  a  warrant  deed  perpet- 
uating the  erroneous  description,  and  there- 
after the  land  remained  vacant  until  1889, 
when  lead  was  discovered,  and  thereupon  the 
patentee  took  possession  and  paid  the  back 
taxes,  for  which  he  was  amply  reimbursed  for 
timber  sold  from  the  land,  and  where  in  1894 
he  instituted  proceedings  to  secure  a  corrected 
patent,  and  did  not  disclose  the  transfer  to 
the  land  office  until  he  could  no  longer  con- 
ceal it,  and  then  for  the  first  time  claimed 
that  the  deed  had  been  procured  by  fraud, 
and  where,  after  having  obtained  the  correct 
patent,  he  challenged  the  representatives  of 
his  grantee  to  contest  his  title,  such  represen- 
tatives are  not  guilty  of  laches  in  the  bringing 
of  a  proceeding  in  1906  to  establish  their  ti- 
tle to  the  land. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  H  204-211;   Dec.  Dig.  i  71.*] 

6.  Public  L>ands  (g  127*)— Cosreoted  Pat- 
ent—Pabty  ENTITLED. 

Where  public  land  was  patented  under  an 
erroneous  description,  and  the  patentee  trans- 
ferred same  by  a  warranty  deed  perpetuating 
such  description,  and  a  controversy  arose  be- 
tween the  patentee  and  bis  grantee  as  to  which 
was  entitled  to  the  land,  the  land  department 
properly  Issued  a  corrected  patent  to  the  pat- 
entee; the  matter  in  controversy  between  them 
being  for  the  courts,  and  not  tor  the  depart- 
ment. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  |  843;   Dec.  Dig.  g  127.*] 

7.  Limitation  of  Actions  (g  5*)— Apfuoa- 
TiON  OF  Statute. 

The  statute  of  limitations  applies  alike  to 
all  actions,  whether  they  were  before  the  en- 
actment of  the  Code  called  legal  or  equitable. 
[Ed-  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  g(  18-15;  Dec.  Dig.  | 
5.*] 

8.  Equity    (f  71*)— Laches  — Time  as  ah 
Element. 

Notwithstanding  the  statute  of  limitations, 
time  is  an  important  element  in  the  defense  of 
laches. 

[Ed.  Note.— For  other  eases,  see  Equity, 
Cent  Dig.  gg  204-211;    Dec.  Dig.  g  71.*] 

9.  Deeds    (g   211*) — Lacues— Loss    of    Evi- 
dence. 

Where  a  grantor  in  a  warrant];  deed  de- 
layed more  than  20  years  before  claiming  that 
the  deed  was  secured  through  fraud,  bis  testi- 
mony alone  was  insufficient  to  establish  such 
fraud. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Gent 
Dig.  gg  637-<}47 ;    Dec.  Dig.  g  211.*] 


10.  Judgment  (J  885*)- Innocent  Pubchas- 
EB  OF  Land— Title  Attacked  by  Petition 

FOB   He  VIEW 

Under  Rev.  St.  1899,  g  784,  providing  that 
no  sale  or  conveyance  of  property  for  the  sat- 
isfaction of  any  judgment  regularly  made  shall 
be  affected  by  the  setting  aside  of  the  judg- 
ment on  petition  for  review,  if  the  property  be 
in  the  hands  of  innocent  purchasers,  the  title 
of  innocent  purchasers  for  a  valuable  con- 
sideration from  the  holder  of  a  legal  title  can- 
not be  set  aside  in  proceedings  for  review  by 
the  holders  of  the  equitable  title. 

[E^.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  gg  647-663;   Dec  Dig.  g  335.*] 

11.  Vendor  and  Pubchaseb  (g  281*)— Bona 
Fide  Pubcbasebs  —  Constructive  Notice. 

While  a  purchaser  of  land  has  construc- 
tive notice  of  all  matters  of  public  record  in 
his  own  chain  of  title,  including  matters  col- 
lateral thereto  pointed  out  by  the  record,  he 
is  not  chargeable  with  notice  of  proceedings 
to  obtain  a  corrected  patent  to  the  land,  nor 
of-  any  chain  of  title  adverse  to  that  of  the 
patentee,  from  the  mere  fact  that  the  patent 
stated  that  it  was  made  in  lien  of  a  prior  pat- 
ent "in  whicli  the  description  of  the  land  waa 
erroneous,  the  record  of  which  has  been  can- 
celed." 

[Ed.  Note. — For  other  cases,  see  Vendor 
and  Purchaser,  Cent  Dig.  gg  487,  513-S39: 
Dec  Dig.  g  231.*] 

12.  Vendor  and  Purchaser  (g  228*)- Bona 
Fide  Purchasers  —  Actual  Notice  — Ef- 
fect. 

Where  one  has  actual  notice  of  an  equi- 
table claim  affecting  the  legal  title  he  is  about 
to  purchase,  he  completes  the  transaction  at 
his  own  risli. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  495-501;  Dec  Dig. 
I  228.*] 

13.  Vendor  and  Purchaser  (g  227*)— Bona 
Fide  Purohasers— Actual  Notice. 

A  purchaser  has  actual  notice,  when  he 
knows  of  the  existence  of  an  adverse  claim  of 
tiUe,  or  is  conscious  of  having  the  means  of 
knowledge,  though  he  may  not  use  them. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  474;  Dec  Dig.  g  227.*] 

14.  Vendor  and  Purchaser  (g  228*)— Pur- 
chaser IN  Good  Faith— Notice. 

Where  the  purchaser  from  the  holder  of 
the  legal  title  beiore  paying  the  purchase  mon- 
ey had  formal  notice  of  the  claim  of  the  hold- 
ers of  the  equitable  titie,  he  was  not  a  pur- 
chaser in  good  faith  for  a  valuable  consider- 
ation without  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  495-501;  Dec.  Dig.  f 
228.*] 

15.  Quietino  Title  (g  49*)— Decree  —  Re- 
lief to  Purchaser  of  Title. 

Where  a  mining  company  purchased  land 
from  the  holder  of  the  legal  title  with  notice 
of  an  outstanding  «quital)le  title,  and  there- 
after made  valuable  improvements  on  the  land, 
and,  on  being  made  a  party  to  an  action  to 
quiet  title  between  the  owners  of  the  equitable 
and  the  legal  titie,  asserted  its  rights  under 
the  contract,  the  court,  on  finding  in  favor  of 
the  equitable  owner,  will  enforce  the  contract 
of  sale,  on  payment  to  such  equitable  owner* 
of  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti« 
tie.  Cent  Dig.  gg  08,  99;   Dec  Dig.  g  49.*] 

In  Banc    Appeal  from  Circuit  Court,  St 
Francois  County;   C.  A.  Klllian,  Judge. 
Petition  by  Leander  J.  Marshall  and  others 
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against  Norman  J.  Hill  and  otbers.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Modified  and  affirmed. 

The  following  is  the  opinion  in  Division 
No.  1: 

Statement 

BROWN,  C.  In  Febmary,  1905,  the  de- 
fendant Norman  N.  Hill  filed  his  petition  in 
the  St.  Francois  circuit  court,  returnable  at 
the  next  May  term  thereof,  in  words  and 
figures  as  follows: 

"Norman    N.    HiU,    Plaintiff,    v.   Charles  E. 
Marshall;   Leander  J.   Marshall,  Jolrn 
Marshall,    and    the    Unknown    Heirs, 
Grantees,  and  Devisees  of  John  Mar- 
shall;  Delia  Lashley  and  the  Unknown 
Heirs,  Grantees,  and  Devisees  of  Aus- 
tin Marshall,  Deceased;    the  Unknown 
Heirs,  Grantees,  and  Devisees  of  Stan- 
Iiope  Marshall,  Deceased ;  the  Unknown 
Heirs,  Grantees,  and  Devisees  of  James 
Marshall,  Deceased ;  Adeline  Boggs  and 
the  Unknown  Heirs,  Grantees  and  Dev- 
isees of   Adeline  Boggs;    and  the  Un- 
known Heirs,  Grantees  and  Devisees  of 
Sarah  Marshall,  Deceased,  Defendants. 
"Plaintiff  states  that  he  claims  to  own  and 
docs  own,  in  fee  simple,  the  following  de- 
scribed lands,  situate  in  the  county  of  St 
Francois,  in  the  state  of  Missouri,  to  wit: 
All  of  the  southeast  quarter  of  the  south- 
east quarter  of  section  No.  1,  township  36 
N.,   range   four   east,    containing  about  40 
.  acres.    He  further  states  that  he  is  informed 
and  believes  that  the  above-named   defend- 
ants claimed  to  have  and  own  an  interest  In 
said  lands.    Plaintiff  further  states  tliat  de- 
fendants are  nonresidoit  of  the  state  of  Mis- 
souri and  cannot  be  served  with  process  in 
said  state  in  the  manner  prescribed  in  ar- 
ticle 4,  chapter  8,  Revised  Statutes  of  Mis- 
souri. 1899. 

"Plaintiff  states  that  be  verily  believes 
there  are  persons,  as  hereinafter  set  forth, 
who  are  interested  in,  or  who  claim  to  be 
interested  in,  the  subject-matter  of  tliis  peti- 
tion as  heirs,  grantees,  and  devisees  of  the 
parties  named  in  this  petition,  and  whose 
names  he  cannot  insert,  because  unknown  to 
him.  He  further  states  that  Adeline  Boggs, 
formerly  Adeline  Marshall,  and  John  Mar- 
shall are  children  and  heirs  of  Sarah  Mar- 
shall, deceased,  aforesaid;  that  he  has  no 
definite  knowledge  as  to  whether  the  afore- 
said Adeline  Boggs  and  John  Marsliall  are 
still  living,  and  hence  their  unknown  heirs, 
grantees,  and  devisees  are  made  parties  to 
tills  action.  He  further  states  that  James 
Marshall,  deceased,  Austin  Marshall,  deceas- 
ed, and  Stanhope  Marshall,  deceased,  are 
also  children  and  heirs  of  the  aforesaid  Sar- 
ah Marshall,  who  died  more  than  20  years 
ago ;  that  the  said  unknown  heirs,  grantees, 
and  devisees  of  Sarah  Marshall,  and  the  un- 
known heirs,  grantees,  and  devisees  of  Ade- 
line Boggs,  John  Marshall,  James  Marshall, 


Austin  Marshall,  and  SUnhope  Marshall, 
claim  title  to  the  aforesaid  premises,  as 
plaintiff  is  informed  and  believes,  by  and 
through  the  aforesaid  Sarah  Marshall  as  the 
common  source  of  title,  the  exact  nature  of 
which  claim  this  petitioner  is  unable  to  state. 

"Plaintiff  therefore  prays  the  court  to  de- 
termine the  estate,  title,  and  interest  in  said 
real  estate  of  the  parties  herein  respectively, 
and  to  define  by  its  judgment  or  decree  the 
title,  estate,  and  Interest  of  the  parties  sev- 
erally in  and  to  such  real  estate. 

"Norman  N.  Hill,  being  duly  sworn,  upon 
his  oath  states  that  the  matters  and  things 
contained  in  the  foregoing  petition  are  true 
to  the  best  of  his  knowledge  and  belief,  and 
that  he  verily  believes  there  are  persons,  as 
described  in  said  petition,  claiming  to  own 
an  interest  in  the  lands  described  In  said 
petition,  whose  names  he  cannot  insert,  be- 
cause unknown  to  him,  and  their  interests 
are  set  forth  and  describea  so  far  as  his 
knowledge  extends. 

"Subscribed  and  sworn  to  before  me  this 
day  of  February,  1905." 


Upon  this  an  order  of  publication  was 
made  and  published,  returnable  on  the  first 
day  of  the  May  term.  None  of  the  defend- 
ants appearing  at  that  time,  default  was  tak- 
en, and  on  the  23d  day  of  August,  1905,  a 
final  decree  was  entered,  reciting  that  the 
plaintiff'  was  the  absolute  owner  in  fee  of 
the  land  described  in  the  petition,  that  he 
had  been  in  i>ossession  of,  exercising  acts  of 
ownership  over,  said  land  since  the  year 
1894,  and  that  the  defendants,  or  either  of 
them,  had  no  estate,  title,  or  Interest  there- 
in, and  adjudging  that  aU  title  or  claim  of 
right  of  defendants,  and  each  of  them,  in 
and  to  said  lands,  be  vested  m  HIU,  absolute- 
ly and  In  fee  simple. 

On  October  20,  1905,  the  original  petition 
in  this  case  was  filed  by  Leander  J.  Marshall, 
Mrs.  W.  S.  Marshall,  Adeline  M.  Boggs,  and 
Adella  M.  Lasley,  as  plaintiffs,  against  Nor- 
man N.  Hill,  Jr.,  Charles  R.  Marshall,  and 
Doe  Run  Lead  Company.  The  defendants 
were  all  notified  and  appeared.  Mrs.  Boggs 
conveyed  her  interest  to  the  plaintiff  Leander 
J.  Marshall,  and  died.  Leander  J.  Marshall 
also  died,  and  the  action  was  revived  and 
continued  in  the  name  of  his  daughter  and 
sole  heir,  Winifred  Marshall  Dlttmar,  and 
an  amended  petition  was  filed  in  May,  1907. 
This  petition  admits  the  truth  of  the  allega- 
tion in  the  petition  of  Hill  against  Marshall 
that  the  defendants  in  that  petition  claimed 
to  own  an  interest  in  the  lands,  and  denies 
specifically  each  and  all  other  allegations 
thereof.  It  charges  that  these  plaintiffs  are 
the  absolute  owners  of  the  land  In  controver- 
sy, that  the  suit  was  a  fraudulent  scheme 
to  deprive  them  of  their  property,  that  the 
statements  in  the  petition  by  which  jurisdic- 
tion was  attempted  to  be  obtained  by  publi- 
cation were  false,  that  the  notice  by  publica- 
tion is  void  upon  the  fiice  of  the  record,  and 
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that  the  judgment  was  obtained  by  false  rep- 
resentations and  ut>on  false  testimony.  They 
set  up  their  own  title  substantially  as  fol- 
lows : 

On  or  about  May  6^  1872,  Hill  entered  the 
land  in  question  at  the  United  States  land 
oflSce;  that  by  an  error  the  certificate  of 
entry  described  it  as  "the  southeast  quarter 
of  the  northe&at  quarter  of  section  1,  town- 
ship 36  north,  range  4  east  of  tbe  fifth  prin- 
cipal meridian ;  that  on  August  30,  1872,  a 
patent  was  Issued  to  Hill,  In  which  the  same 
error  was  made;  that  on  or  about  the  19th 
day  of  June,  1874,  the  said  HiU  sold  tbe 
land  so  entered  to  plaintiff  Leander  J.  Mar- 
shall, and  executed  and  delivered  to  him  a 
warranty  deed,  in  which  the  land  was  erro- 
neously described  as  the  southeast  quarter 
of  the  northeast  quarter,  instead  of  the 
southeast  quarter  of  the  southeast  quarter 
of  said  section ;  that  at  the  time  of  making 
this  conveyance  HIU  delivered  to  Leander 
J.  Marshall  the  original  patent  above  men- 
tioned, and  afterwards  on  August  31,  1875, 
Leander  J.  Marshall  for  a  valuable  consid- 
eration conveyed  the  same  land  by  the  same 
erroneous  description  by  warranty  deed  to 
Sarah  S.  Marshall,  his  iftother,  from  whom 
plaintiffs  deralgn  their  title;  that  in  all 
these  transactions  the  southeast  quarter  of 
tbe  southeast  quarter  was  intended,  but  by 
mistake  of  all  the  parties  it  was  described 
as  tbe  southeast  quarter  of  the  northeast 
quarter ;  that  there  Is  no  such  tract  of  land 
as  the  southeast  quarter  of  the  nortAeast 
quarter  of  said  section ;  that  in  March,  1896, 
Hill,  who  was  formerly  of  Richland  county, 
Ohio,  but  was  then  living  in  Washington,  D. 
C,  applied  for  and  obtained  from  tbe  United 
States  a  patent  granting  to  him  tbe  said 
southeast  quarter  of  the  southeast  quarter 
of  section  1,  township  36,  range  4,  on  the 
sole  ground  that  be  had  entered  tbe  said 
land  as  above  stated,  and  that  by  mistake 
tbe  patent  therefor  had  described  it  errone- 
ously. The  said  last  patent  states  upon  its 
face  that  it  was  made  to  rectify  said  mis- 
take. The  petition  also  charges  that  Hill 
procured  from  Charles  R.  Marshall,  one  of 
tbe  heirs  of  Sarah  S.  Marshall,  a  quitclaim 
deed  to  tbe  lands  in  controversy,  dated  June 
23,  1890,  which  plaintiffs-  believe  was  pro- 
cured by  fraud  and  mlsrepres^tatlon,  and 
could  convey  no  greater  Interest  than  the 
undivided  one-sixth  interest  owned  by  the 
grantor  as  one  of  tbe  heirs  of  Sarah  S. 
Marshall;  that  all  the  acta  charged  In  the 
petition  constituted  a  fraudulent  scheme, 
having  for  its  object  tbe  unlawful  aquisition 
by  Hill  of  tbe  land  in  controversy.  Charles 
B.  Marshall  is  made  a  defendant  in  order 
that  his  interest  may  be  adjudicated  in  the 
suit,  and  tbe  Doe  Run  Lead  Company  to  ad- 
judicate their  claim  on  account  of  an  option 
to  purchase  tbe  same  land  from  Hill.  The 
-petition  concludes  as  follows: 

"Wherefore  plaintiffs  pray   the  court  to 


set  aside  the  decree  entered  In  tbe.  cause 
aforesaid,  to  permit  the  plaintiffs  herein  to 
controvert  by  proof  the  allegations  of  tbe 
petition  in  said  cause,  and  to  support  the 
allegations  herein,  and,  upon  testimony  be- 
ing beard,  to  declare  the  title  which  may 
have  been  conveyed  by  the  United  States 
by  the  patent  of  March  21,  1898,  to  Norman 
N.  HiU,  J^.,  of  southeast  quarter  of  south- 
east quarter  of  section  1,  township  36  north, 
range  4  east,  to  be  vested  in  tbe  plaintiffs 
as  herein  set  forth.  Plaintiffs'  interest  here- 
in be  decreed  in  said  lands  as  herein  set 
out;  that  is,  to  Winifred  MarsbaU  Dittmar 
two-fifths,  Mrs.  W.  S.  MarsbaU  one-llftb. 
Adella  M.  Lasley  one-fifth,  Charles  B.  Mar- 
sbaU one-thirtieth,  and  to  Norman  N.  Hill, 
Jr.,  or  Charles  R.  MarsbaU,  as  tbe  court 
may  determine,  five-thirtieths — and  for  all 
other  and  further  equitable  relief." 

Petition  was  duly  sworn  to. 

HUl  answers  that  Charles  R.  MarsbaU  re- 
paid him  one-half  the  amount  of  money  be 
had  paid  for  tbe  land,  and  that  be  supposed 
he  bad  conveyed  him  one-half  tbe  land,  but 
denies  any  knowledge  of  the  deed  to  Lean- 
der J.  Marshall,  although  he  does  not  deny 
its  execution.  He  also  pleads  adverse  pos- 
session of  tbe  land  for  more  tban  10  years 
prior  to  tbe  filing  of  tbe  petition,  and  tbe 
10-year  statute  of  limitations. 

The  Lead  Company  set  up  its  option  to 
purchase  from  HUl,  upon  which  it  lias  paid 
$100,  and  expended  in  prospecting  about 
$3,000  more,  and  asserts  its  wiUingness  to 
pay  tbe  purchase  price,  115,000,  as  soon  as 
it  can  get  title.  It  also  says  it  has  no  knowl- 
edge of  tbe  truth  or  falsity  of  the  matter 
set  up  in  tbe  petition,  and  answer  of  HUl, 
except  such  as  it  pleads,  and  such  records 
and  facta  as  the  law  would  charge-it  with 
knowledge  of. 

The  answer  of  Charles  R.  Marshall  set 
up,  among  other  things,  that  tbe  quitclaim 
deed  of  June  23,'  1890,  was  obtained  by  Hill 
through  fraud  and  misrepresentation,  and 
asks  that  It  be  set  aside.  To  this  answer 
Hill  filed  a  motion  to  strike  out  that  part 
referring  to,  and  asking  relief  on  account  of, 
tbe  quitclaim  deed,  on  the  ground,  among 
others,  that  "In  this  cause  Norman  N.  HUl 
can  set  up  no  title  other  tban  that  which  be 
set  up,  or  might  have  set  up,  in  his  original 
petition  in  this  suit,  the  decree  In  which  Is 
herein  sought  to  be  vacated." 

All  the  matters  pleaded  in  the  several  an- 
swers were  properly  put  in  issue.  Tbe  facts 
relating  to  the  title  to  tbe  land  In  contro- 
versy are  as  follows: 

On  May  6,  1872,  Norman  N.  HUl  appUed 
at  tbe  local  United  States  land  office  at 
Ironton,  Mo.,  to  enter  tbe  southeast  quarter 
of  tbe  southeast  quarter  of  section  1,  town- 
ship 36  north,  range  4  east,  In  St.  Francois 
county,  Mo.  His  application  Is  now  on  file 
In  tbe  local  land  office,  and  the  plat  book 
shows  the  entry  (43,783)  by  Its  proper  de- 
scription.   Tbe  register  of  cash  entries  and 
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the  tract  books  of  the  local  office  sbow  tlie 
entry  to  cover  the  "S.  B.  %  N.  E.  %"  of 
said  section,  but  tbe  letter  "S"  appears  writ- 
ten In  pencil  over  the  "N,"  changing  the  de- 
scription to  the  "S.  E.  %  S.  E.  %."  The 
acreage  of  the  last  described  tract  (41.02) 
appears  on  the  records  throughout  The  cer- 
tificate was  erroneously  made  out  as  the 
southeast  quarter  of  the  norffteast  quarter, 
which  was  covered  by  the  claim  of  one  Jo- 
seph Glrrard,  Jr.,  which  had  been  patented 
to  him  June  6,  1836.  Patent  was  issued  to 
Hill  by  the  same  erroneous  description  Au- 
gust 80,  1872.  Hill  conveyed  the  southeast 
quarter  of  the  northeast  quarter  to  Leander 
J.  Marshall  June  Id,  1874,  and  the  deed 
was,  on  May  18,  1875,  duly  recorded  In  St 
Francois  county.  Leander  J.  Marshall  con- 
veyed the  same  land  to  Sarah  S.  Marshall, 
his  mother,  August  31,  1875,  by  warranty 
deed,  recorded  January  4,  1876.  The  plaln- 
tltTs  in  this  case  are  the  heirs  of  this  gran- 
tee, who  have  acquired  her  interest  by  in- 
heritance and  transfers  between  themselves, 
in  the  proportions  stated  in  the  prayer  of 
the  petition. 

The  Flat  River  lead  district  began  to  de- 
velop in  the  'Sffa ;  the  first  map  of  it  having 
been  made,  as  disclosed  by  the  record,  in 
1882.  In  1886  and  1887  lands  in  the  vi- 
cinity of  the  tract  In  question  began  to  sell, 
and  In  December,  1880,  Mr.  Hill,  who  was 
then  occupying  a  i)osItion  in  the  pension  of- 
fice in  Washington,  seems  to  have  become 
aroused,  and  paid  $38  and  some  cents  In 
taxes  which  had  been  assessed  against  the 
tract  In  controversy  from  1874  to  1880,  in- 
clusive, and  has  since  paid  the  taxes  from 
year  to  year,  both  before  and  since  the 
emanation  of  the  legal  titie  from  the  United 
States,  up  to  the  time  of  the  trial.  In  1890 
the  defendant  Doe  Run  Lead  Company  was 
working  on  the  Cofman  and  Hampton  lands 
adjoining,  and  Judge  Taylor  was .  working 
his  land  east  of  It  June  23d  of  that  year 
Hill  sent  a  lawyer  named  Sewoll,  of  Mans- 
field, Ohio,  who  is  now  dead,  to  Charles  R. 
Marshall,  and  procured  a  quitclaim  deed  to 
the  same  land  described  in  the  second  pat- 
ent This  Is  the  deed  that  is  now  being 
attacked  by  the  defendants  Marshall  as 
fraudulent  He  testifies  that  it  was  pro- 
cured by  misrepresentation,  while  Hill  testi- 
fies that  he  obtained  It  because  Charles  R. 
Marshall  had,  in  1874,  refunded  half  the 
cost  of  the  land  to  him,  and  he  had.  or  sup- 
posed he  had,  for  that  consideration,  convey- 
ed to  him  an  undivided  half  of  the  tract  de- 
scribed in  the  patent 

December  17,  1894,  Hill  wrote  to  the  Com- 
missioner of  the  General  Land  Office  as  fol- 
lows: "1  am  the  owner  of  the  S.  E.  \i  of 
the  S.  E.  %  of  Sec.  1,  Tp.  36,  R.  4  E.,  In  St 
Francois  county,  Missouri.  The  original  pat- 
ent has  been  lost  I  desire  to  know  what 
steps  are  necessary  to  secure  a  copy  of  said 
patent  The  land  was  entered  by  me  In 
1872,  I  believe  about  May  of  that  year,  and 


I  have  owned  It  since  Qiat  time."  This  ap- 
plication proceeded,  with  voluminous  corre- 
siwndence.  Februai?  25,  1805,  the  Commis- 
sioner called  upon  Mr.  Hill  for  an  affidavit 
showing  loss  of  the  patent  Issued  In  case  of 
0.  E.  43,783,  also  conveyance  to  the  United 
States  of  the  land  described  In  that  patent, 
and  an  abstract  showing  that  such  land  was 
free  from  all  incumbrances,  mortgages,  as- 
signments, and  conveyances,  to  which  Hill 
replied  with  an  affidavit  that  the  patent  had 
been  lost  and  an  abstract  as  follows:  "Ab-' 
stract  of  titie  to  S.  E.  %  of  S.  B.  %  Sec.  1, 
Tp.  36  N.,  R.  4  E.:  United  States  to  Nor- 
man N.  Hill,  entry  dated  May  6,  1872,  S.  B. 
%  Sec.  1,  Tp.  36  N.,  R.  4  E.,  Chas.  R.  Mar- 
shall to  Norman  N.  Hill,  quitclaim  deed,  dat- 
ed June  23,  1890,  filed  July  2,  1890,  Rec.  39, 
p.  465." 

Further  proceedings  on  this  application  led 
to  the  disclosure  of  the  record  >of  the  deed 
to  Leander  J.  Marshall.  To  this  Mr.  Hill 
answered  that  the  patent  of  June  6  1836, 
under  private  land  grant  survey  No.  870  to 
Joseph  Glrrard,  Jr.,  had  divested  the  title 
from  the  United  States,  so  that  the  patent 
of  August  13,  1872,  was  void,  from  which  it 
followed  that  the  alleged  transfer  by  him  to 
leander  J.  Marshall  was  void  and  that  it 
was  also  void  for  the  reason  that  It  was  ob- 
tained covertly  and  by  fraud,  and  was  In- 
tended to  be  and  believed  to  be  to  Charles  R. 
Marshall,  who  afterward  conveyed  to  him. 
May  23,  1896,  the  department  ordered  notice 
to  Leander  J.  Marshall,  which  was  afterward 
given,  and  the  matter  proceeded  until  It 
was  finally  determined  by  the  Commissioner 
of  the  General  Land  Office  February  7,  1898, 
in'  a  decision  containing  the  following  para- 
graph: 

"It  is  true  that  there  Is  no  evidence  of 
service  of  notice  on  the  Marshalls  of  the  mo- 
tion for  review  now  pending,  as  is  required 
by  rule  of  practice  76;  but  there  are  no 
adverse  parties  before  this  office.  The  Mar- 
shalls all  claim  under  Hill's  entry,  and  the 
conflict  of  Interest  between  Hill  and  the 
Marshalls  this  office  has  no  Jurisdiction  to 
determine.  They  may  have  confiictlng  inter- 
ests; but  If  so,  it  will  be  for  another  tri- 
bbnal  to  dedda  Nor  did  the  Marshalls  come 
into  this  case  as  adverse  parties,  under  rule 
102.  They  have  asked  nothing,  simply  ob- 
jected to  this  office  correcting  Its  own  error, 
when,  so  long  as  the  title  to  the  S.  E.  V4 
S.  E.  V*  remains  in  the  government  neither 
the  Marshalls  nor  Hill  can  enforce  whatever 
rights  they  may  have." 

Hill  testified  that  he  knew  nothing  of  his 
own  conveyance  to  Leander  J.  Marshall  in 
1874,  but  that  he  supposed  the  only  convey- 
ance be  had  executed  had  been  an  undivided 
one-half  to  Charles  R.  Marshall,  while  Charles 
R.  Marshall  testified,  at  the  time  of  the  date 
of  this  deed,  he  knew  Mr.  Hill  personally 
and  well.  He  was  a  justice  of  the  peace  in 
Richland  county,  Ohio,  while  Hill  lived  In 
Plymouth,  Ohio,  a  part  of  which  was  In  Rich- 
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land  conntr  and  part  in  Huron  county;  that 
his  brother,  Leander  J.  Marshall,  made  a 
trade  with  Hill  to  purchase  the  40  acres  in 
controversy,  and  gave  the  witness  the  pur^ 
chase  money  to  go  over  to  Hill's  home  and 
pay  him  for  the  land  and  have  the  deed  ex- 
ecuted, which  be  did.  Mr.  John  Rank,  who 
had  gone  to  Plymouth  with  him  In  a  buggy, 
and  is  now  dead,  and  Mr.  Emery,  a  citizen 
of  Plymouth,  witnessed  the  deed,  which  was 
signed  by  Mr.  Hill  and  his  wife,  both  ot 
.  whom  went  with  him  across  the  street  into 
Richland  county  and  acknowledged  it,  know- 
ing well  what  it  contained.  Mr.  Hill,  be- 
sides paying  the  taxes,  exercised  various 
other  acts  of  ownership  over  the  land  in  ques- 
tion ;  one  of  them  being  the  sale  of  wood  cut 
from  the  land  in  1885,  to  the  value  of  $170.40. 
The  petition  and  cross-petition  of  Charles 
R.  Marshall  were  dismissed,  and  costs  ad- 
Judged  in  tavor  of  Hill  and  Lead  Company, 
and  after  the  overruling  of  motions  for  a 
new  trial  and  in  arrest  of  judgment,  the 
case  is  here  by  appeaL 

Opinion. 

[1]  I.  The  first  question  that  confronts  us 
relates  to  the  effect  of  the  Judgment  in  the 
proceeding  instituted  by  Mr.  Hill  in  1905, 
against  the  Marshall  heirs,  to  quiet  his  title 
to  the  40  acres  of  land  in  controversy.  That 
proceeding  was  founded  upon  the  provisions 
of  section  650,  Revised  Statutes  1899.  The 
only  service  upon  any  of  the  defendants  was 
by  publication  in  a  newspaper.  None  of  them 
appeared;  so  that  if  this  petition  is  to  be 
given  the  effect  of  a  petition  for  review,  un- 
der section  777  of  the  Revised  Statutes  of 
1899,  the  Judgment  does  not  stand  in  the  way 
of  the  trial  of  the  issues  presented  by  it 

No  statute  of  our  state  has  been  subject- 
ed to  more  or  greater  vicissitudes,  both  leg- 
islative and  Judicial,  than  that  which  relates 
to  the  quieting  of  titles.  At  the  time  of  the 
bringing  of  the  Hill  suit,  sections  647  and 
650  appeared  together  upon  the  statute  book. 
The  former  had  stood  substantially  the  same 
for  many  years.  It  contains  its  own  provi- 
sions for  issuing  and  serving  notice  of  pro- 
ceedings under  it,  and  provided.  In  substance, 
that  any  person  In  possession  of  real  property 
claiming  a  freehold,  or  unexpired  term  of 
not  less  than  10  years,  might  file  a  petition  in 
the  circuit  court,  setting  forth  his  estate, 
describing  the  premises,  and  averring  that 
he  was  credibly  informed  and  believed  that 
the  defendant  made  some  claim  adverse  to 
such  estate,  and  praying  for  summons  to 
show  cause  wliy  such  person  should  not 
bring  an  action  to  try  such  title ;  and,  if  so, 
upon  the  return,  duly  executed,  of  the  notice 
as  provided,  the  defendant  should  make  de- 
fault, or,  having  appeared,  should  disobey  the 
lawful  order  of  the  court  to  bring  an  action 
to  try  the  title,  or,  having  brought  it,  should 
fail  to  prosecute  It  with  effect,  and  the  court 
be  of  tile  opinion  that  such  person  had  no 
valid  right  in  law  or  equity,  it  should  enter 


a  Judgment  that  he  be  forever  debarred  and 
estopped  from  having  or  claiming  any  right 
or  title  adverse  to  the  petitioner.  This  sec- 
tion carefully  guarded  the  Interests  of  the  de- 
fendant, and  the  bringing  and  effective  pros- 
ecution of  a  suit  appropriate  to  try  the  title 
claimed  by  the  plaintiff,  against  all  such  par- 
ties as  should  be  necessary  to  a  determina- 
tion of  the  questions  involved,  would  be  a 
complete  return  to  and  compliance  with  the 
order  and  Judgment  of  the  court  Tills  was 
a  fair  and  honest  law,  so  far  as  it  went  It 
answered  all  the  purposes  of  those  visibly 
and  openly  in  the  possession  of  lands  wbo 
desired  to  compel  those  threatening  sucta 
possession  to  put  their  words  into  acts  and 
measure  their  rights  with  the  possessor.  It 
gave  no  countenance  to  those  being  out  of 
possession  to  ripen  claims  which  had  never, 
by  any  visible  act,  been  brought  to  the  notice 
of  the  true  owners,  by  Judicial  proceedings 
hidden  in  the  folds  of  obscure  newspapers. 
Even  as  to  the  cases  to  which  it  applied,  tbe 
courts  were  admonished  to  take  care  of  tbe 
Interest  of  those  who  might  fail  to  receive 
such  notice  as  would  enable  them  to  take 
care  of  themselves  by  withholding  Judgment 
until  they  should  be  of  the  opinion  that  there 
was  no  valid  right,  either  at  law  or  in  equi- 
ty, that  required  protection. 

In  1897  the  following  section,  known  in 
the  Revision  of  1899  as  660,  was  enacted: 
"Any  person  claiming  any  tttie,  estate  or  in- 
terest in  real  property,  whether  the  same  be 
legal  or  equitable,  certain  or  contingent,  pres- 
ent or  in  reversion,  or  remainder,  whether 
in  possession  or  not,  may  institute  an  action 
against  any  person  or  persons  having  or 
claiming  to  have  any  titie,  estate  or  interest 
in  such  property,  whether  in  possession  or 
not,  to  ascertain  and  determine  the  estate, 
titie  and  interest  of  said  parties,  respectively, 
in  such  real  estate,  and  to  define  and  ad- 
Judge  by  its  Judgment  or  decree  the  Utte, 
estate  and  interest  of  the  parties  severally 
in  and  to  such  real  property."  This  section 
alone  does  not  indicate  an  intention  to  re- 
peal section  647,  in  so  far  as  that  section 
authorizes  tbe  trying  of  titles  and  Interests 
in  land  by  stlch  proceedings  and  against 
such  parties  as  should  be  necessary  to  a  fall 
determination  of  the  questions  Intimately- 
involved,  nor  remove  a  single  safeguard  with 
which  it  protected  an  unconscious  defendant 
from  the  careless  or  fraudulent  use  of  the 
drastic  remedies  it  provided.  Nor  does  the 
repealing  section  (3),  providing  that  "all  acts 
and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed"  (Laws  1897,  p.  74),  indicate 
any  such  intention.  It  lias,  however,  an 
"emergency  clause"  in  the  following  words: 
"This  act,  being  remedial  in  its  character 
and  taking  the  place  of  statutes  which  failed 
in  their  object  creates  an  emergency  wltbln 
the  meaning  of  the  Constitution;  tiierefore 
this  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage."     Id.  {  6. 

In  Meriwether  v.  Love,  167  Mo.  C14,  C19, 
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87  S.  W.  260,  251,  this  court  referring  to 
section  5,  already  quoted,  assumed  that  "the 
lawmakers  unquestionably  believed  that  sec- 
tion 2092  was  Inconsistent  with  the  act  of 
1887,  and  Intended  to  repeal  section  2092, 
and  to  provide  a  more  complete  and  efficient 
and  direct  statutory  method  of  determining 
and  quieting  land  titles."  In  this  connection 
the  court  said :  "In  Huff  v.  Land  Co.,  167 
Mo.  loc.  dt  09  [67  S.  W.  716],  It  was  pointed 
out  that  the  act  of  1897  was  probably  enacted 
In  consequence  of  what  was  said  In  the 
Northcutt  Case"  {Northcutt  v.  Eager,  132 
Mo.  265,  33  S.  W.  1125)  "about  section  2092 
not  being  broad  enough  to  authorize  the  life 
tenant  to  make  the  remainderman,  who 
claims  under,  and  not  adverse  to,  the  life 
tenant,  bring  a  suit  to  try  his  title."  This 
case  was  followed  In  Hudson  v.  Wright,  201 
Mo.  412,  423,  103  &  W.  8,  and  in  Powell  v. 
Crow,  204  Mo.  481,  486,  102  S.  W.  1024.  The 
act  was  further  construed  in  an  opinion  by 
Valliant,  P.  J.,  by  which  it  was  held  that  In 
proceedings  brought  under  it  the  court  was 
confined  to  trying  the  Issues  and  affording 
the  remedies  authorized  by  its  terms.  The 
attention  of  the  Legislature  does  not  seon 
to  have  been  again  directed  to  any  fault  or 
Imperfection  In  this  law  until  by  the  act  of 
June  1,  1909  (Laws  1909,  p.  343),  It  not  only 
enlarged  the  Jurisdiction  in  such  cases,  but 
in  express  terms  gave  the  parties  the  right 
to  present  to  the  court  for  adjudication  such 
questions,  germane  to  their  resipectlve  titles, 
as  they  see  fit.  Whether  this  act  was  in 
any  way  Influenced  either  by  the  opinion  of 
this  court  in  Powell  v.  Crow,  supra,  or  In 
Richard  y.  Coal  &  Mining  Co.,  221  Mo.  149, 
173,  119  S.  W.  963,  while  of  interest  as  a 
matter  of  cariosity,  has  no  bearing  upon  this 
case,  which  had  already  been  tried. 

[2]  Thtf  question  here  is  whether  the  peti- 
tion of  these  plaintiffs  should  be  considered 
from  the  stan<3^int  of  a  petition  for  review 
under  sections  777,  780,  Revised  Statutes 
1899.  These  sections  require  (1)  that  it 
should  state  the  existence  of  the  facts  set 
forth  in  section  777;  (2)  that  the  petition  of 
plaintiff,  upon  which  the  Judgment  complain- 
ed of  was  obtained.  Is  untrue  In  some  mate- 
rial matter;  or  that  the  defendant  has,  and 
then  had,  a  good  defense  thereto,  setting  such 
defense  forth,  or  both.  That  it  sets  out  all 
these  matters  with  the  utmost  detail,  and 
closes  with  the  prayer  for  relief  prescribed 
by  the  statute,  namely,  the  setting  aside  of 
the  Judgment,  cannot  be  denied.  These  sec- 
tions require  it  to  be  verified,  and  it  Is  verifi- 
ed. True,  it  makes  an  additional  party;  but 
this  is  necessary  to  a  complete  defense. 
Charles  R.  Marshall  is  transferred  to  the 
other  side;  but  this  also  was  probably  nec- 
essary to  meet  the  exingendes  of  the  case. 
The  statute  does  not  seek  to  control  the  ar- 
rangemoit  of  the  parties.  It  names  the  pro- 
ceeding a  "petition  for  review,"  a  name 
created  by  the  Legislature  to  avoid  any  com- 


bination of  words  Incumbered  with  a  defini- 
tion from  the  common  law  or  equity  juris- 
prudence of  the  past.  It  Is  highly  remedial, 
and  must  necessarily  accommodate  Itself  to 
the  needs  and  practice  of  every  proceeding 
tiiat  comes  within  its  scope. 

The  act  under  which  the  suit  which  it  is 
sought  to  reopen  was  brought  iM  lequally  si- 
lent upon  this  matter  of  pleading.  It  only 
requires  that  "the  institution,  prosecution, 
trial  and  determination  of  suits  under  the 
preceding  section  shall  conform  In  all  re- 
spects to  the  provisions  of  the  'Code  of  Civil 
Procedure'  now  existing  and  be  in  force  in 
this  state  concerning  actions  affecting  real 
estate."  B.  S.  1899,  |  667.  Under  this  we 
have  held  that,  although  it  only  permits  the 
person  desiring  to  take  advantage  of  its 
provisions  to  "Institute  an  action,"  it  may 
be  used  as  a  defense  as  well.  Summet  t. 
Realty  &  Brokerage  Co.,  208  Mo.  501,  506, 
514,  106  "S.  W.  614;  Lambert  v.  Railroad, 
212  Mo.  692,  706,  111  8.  W.  650.  The  remedy 
Is  distinctiy  given,  and  the  Code  affords  the 
means  to  make  it  applicable  In  the  particular 
case.  So  in  this  case  the  plaintiffs  have  in 
the  form  of  a  "petition,"  as  the  statute  re- 
quires, presented  a  complete  defense  to  the 
absolute  Utie  set  up  in  the  petition  of  Mr. 
Hill  to  quiet  his  tttie;  they  have  made  the 
parties  necessary  to  the  trial  of  the  contest 
to  which  they  have  been  Invited ;  they  have 
given  the  notice  required  by  section  781  of 
the  Revised  Statutes  of  1899,  and  have  tried 
the  Issue  so  presented.  Even  if  section  780 
contemplates  that  all  these  things  should 
be  repeated  in  an  answer,  this  petition  has 
been  treated  as  an  answer  for  all  tiie  pur- 
poses of  the  proceeding.  The  arrangement 
of  the  parties  plaintiff  and  defendant  Is.  of 
the  same  Inconsequence  In  this  case  as  in 
the  Summet  and  Lambert  Cases,  supra.  If, 
under  the  law  and  evidence,  the  plaintiffs 
have  made  out  their  tltie,  they  have  the 
right  to  have  the  Judgment  decreeing  Mr. 
Hill's  title  to  be  good  and  valid  as  against 
them  set  aside,  and  to  have  such  relief  as 
they  are  entiUed,  in  law  or  equity,  to  have 
under  their  petition  and  evidence. 

[3]  II.  The  tiUe  of  Mr.  Bill  depends  upon 
a  patent  Issued  directly  to  him  March  21,. 
1898,  which  contains  the  following  state- 
ment: "This  patent  U  Utued  in  lieu  of  one 
datefi  AuQust  SO,  1872,  in  which  the  descrip- 
tion of  the  land  wa»  erroneous,  the  record  of  ' 
which  has  ieen  canceled."  It  Is  not  contend- 
ed that  there  was  any  other  consideration 
for  its  issuance  than  the  money  that  was 
I>aid  upon  the  entry  made  in  1872,  for  which 
the  patent  was  Issued  purporting  to  grant 
the  southeast  quarter  of  the  nortAeast  quar- 
ter of  the  same  section.  All  the  rights  that 
he  acquired  by  virtue  of  the  payment  of 
this  money,  and  of  the  patent  last  mentioned, 
were  transferred  by  him  to  Leander  J.  Mar- 
shall by  the  warranty  deed  dated  June  19, 
1874,   which   expressed  a   consideration   of 
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$500,  and  was  spread  upon  the  deed  records 
of  St.  Francois  county  May  18,  1875.  The 
consideration  for  the  later  patent  consisted 
solely  of  rights  belonging  to  Marshall,  so 
that,  under  the  well-settled  principles  of  law 
applicable  to  such  cases,  Hill  received  and 
holds  the  legal  iiitle  so  granted  in  trust  for 
Marshall,  who  became,  In  the  manner  stated, 
the  equitable  owner.  Groves'  Heirs  v.  Ful- 
some, 16  Mo.  643,  57  Am.  Dec.  247;  James 
V.  Grolt,  157  Mo.  402,  57  S.  W.  1081;  Davis 
V.  Filer,  40  Mich.  310;  Sensenderfer  v.  Kemp, 
83  Mo.  581;  Wlddicombe  t.  Chllders,  84  Mo. 
382. 

The  plalntiCFs,  his  representatives  In  title, 
are  therefore  entitled  to  the  relief  asked  to 
the  extent  of  their  present  interests,  unless 
it  has  been  shown  that  they  have  in  some 
way  forfeited  their  right  to  snch  relief. 

[4]  III.  Another  question  preliminary  to 
the  consideration  of  the  real  merits  of  the 
controversy  relates  to  the  application  of  the 
statute  of  limitations.  This  proceeding  was, 
for  all  purposes  connected  with  the  applica- 
tion of  that  statute,  begun  with  the  filing  of 
the  petition  on  the  20th  day  of  October,  1906, 
and  there  does  not  seem  to  be  any  doubt  that 
during  the  year  1895,  Aid  again  in  1896,  Mr.. 
Hill  was  selling  timber  which  was  being  cut 
and  taken  from  this  land.  Whether  the  acts 
done  on  the  land  in  connection  with  this 
transaction  constltnted  adverse  possession  as 
to  these  plaintiffs,  and,  if  so,  whether  such 
possession  was  continuous  up  to  the  time 
this  proceeding  was  begun,  are  questions 
which,  in  the  view  we  take,  are  not  neces- 
sary to  be  decided.  The  plaintifTs  rest  their 
claim  for  relief  upon  the  theory  that  by  the 
issue  of  the  patent  of  March  21,  1898,  the 
legal  title  to  these  lands,  then  first  emanat- 
ing from  the  government.  Inured  In  equity 
to  them,  and  that  the  primary  object  of 
this  proceeding  la  to  ripen  that  equity  into 
a  legal  title,  and  that  the  state  statute  of 
limitations  had  no  bearing  upon  the  rights  of 
the  parties  nntll  the  issue  of  the  patent 
which  divested  the  title  of  the  United  States. 
The  plaintiffs  seem  to  be  right  in  this  con- 
tention. There  Is  no  difference  between  the 
question  so  stated  and  that  involved  in  the 
decision  of  the  Supreme  Court  of  the  United 
States  In  Gibson  v.  Chouteau,  13  WalL  92, 
20  L.  Ed.  634,  which  has  been  consistently 
followed  by  this  coart  Smith  v.  McCorkle, 
106  Mo.  135,  16  S.  W.  602;  Cummings  v. 
Powell,  97  Mo.  624,  10  S.  W.  819;  Hammond 
V.  Johnston,  93  Mo.  198,  6  S.  W.  83;  Buroi 
V.  Buren,  79  Mo.  638;  Mcllhlnney  v.  Ficke, 
61  Mo.  329.  It  is  not  necessary  for  us  to 
speculate  as  to  whether  or  not  there  may  be 
cases  in  which  the  statute  of  limitations  will 
take  hold  upon  the  right  of  possession  em- 
anating from  the  government  while  it  re- 
tains the  naked  legal  title.  We  simply  say, 
in  the  language  of  this  court,  quoted  from 
Hammond  v.  Johnston,  supra,  quoting  Smith 
V.  McCorkle,  supra,  that  "as  to  the  govern- 


ment there  is  no  statute  of  limitations,  and 
in  the  Gibson  Case  it  is  held  that  the  statute 
leaves  the  right  of  entry  upon  the  legal  title, 
subsequently  acquired  by  the  patent,  wholly 
unaffected  by  adverse  pocwesslon;  that  such 
possession,  either  by  the  plaintiffs  or  de- 
fendants, will  not  control  the  legal  title. 
This  being  so,  we  do  not  see  how  the  statute 
can  operate  as  a  transfer  of  the  equitable 
right."  105  Mo.  loc.  dt  142,  16  S.  W.  604. 
This  language  la  peculiarly  applicable  to  this 
case.  In  which  the  cause  of  action  Is  de- 
pendent upon  the  issue  of  the  patent. 

[i]  IV.  Defendant  Hill,  proceeding  npon 
the  assnmption  that  this  Is  a  suit  to  enforce 
the  specific  performance  of  a  contract  be- 
tween himself  and  Leander  J.  Marshall,  made 
in  1874,  and  for  the  reformation  of  the  sev- 
eral deeds,  as  well  as  of  the  patent,  that 
grew  out  of  It,  now  urges  that  the  delay  of 
the  plaintiffs  in  seeking  a  declaration  of  the 
trust  resulting  from  the  patent  of  1898  is  to 
be  measured  by  these  earlier  transactions, 
and  constitutes  such  laches  as  to  preclude  the 
relief  they  now  seek.  In  this  case  they  ig- 
nore the  position  of  plaintiffs  that  their  equi- 
ties arise  from  the  transfer  to  Leander  J. 
Marshall,  by  the  warranty  deed  of  1874,  of 
the  equities  arising  out  of  the  original  en- 
try and  erroneous  patent  That  patent  needs 
no  reformation,  because  It  had  borne  its  fruit 
— the  legal  title.  The  deed  needs  no  reforma- 
tion, because  It  has  borne  U»  frnlt,  the  trust 
they  are  now  seeking  to  enforce.  If  laches 
is  to  be  Imputed,  it  could  find  in  this  case  no 
firmer  foundation  upon  which  to  rest  than 
his  own  failure,  during  the  20  years  that  suc- 
ceeded the  placing  of  the  Marshall  deed  upon 
the  records,  to  take  notice  of  its  existence. 

[6]  Even  when,  on  February  25,  1895,  the 
General  Land  Office  distinctly  called  upon 
him  for  the  abstract  of  title  of  the  tract  de- 
scribed in  the  first  patent,  he  sent.  Instead, 
an  abstract  of  the  title  to  the  land  in  con- 
troversy, which  did  not,  of  course,  show  that 
deed.  So  far  as  the  record  shows,  he  suc- 
ceeded in  keeping  from  the  land  department 
the  fact  of  its  execution  until  January  29, 
1896,  when  one  John  P.  Clark  disclosed  It 
Mr.  Hill  then  stepped  from  cover,  and  on 
April  29,  1896,  filed  a  paper  In  which  h» 
claimed  that  "it  was  obtained  covertly  and 
by  fraud."  The  department  then  ordered  Mr. 
Marshall  to  be  notified,  and  from  that  time 
on»  Mr.  Hill  fought  openly  for  his  patent  con- 
tending that  the  equities  between  himself 
and  Marshall  were  for  the  courts  to  deter- 
mine, and  the  Commissioner  finally  agreed 
with  him,  as  we  do  now,  and  issued  the  pat- 
ent upon  that  theory,  stating  the  considera- 
tion on  its  face.  He  also  found  that,  "so  long 
as  the  title  to  the  S.  E.  ^  S.  E.  %  remains 
in  the  government,  neither  the  Marshalls  nor 
Hill  can  enforce  whatever  right  they  may 
have." 

[7,  •]  Our  Code  of  Civil  Procedure  permits 
but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  the  re- 
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dress  and  prevention  of  private  wrongs,  and 
our  statute  of  limitations  applies  alike  to  all, 
whether  they  were  before  the  enactment  of 
the  Code  called  legal  or  equitable.  These 
statutes  establish  the  only  limitation,  found- 
ed upon  time  alone,  of  the  right  to  bring  an 
action  of  either  variety.  In  the  words  of 
Judge  Nortoni  in  Blackford  v.  Construction 
Co.,  132  Mo.  App.  167,  164,  112  8.  W.  287, 
290 :  "It  is  certain  tliat  mere  lapse  of  time 
alone  is  entirely  without  influence  in  those 
cases,  where  the  statute  of  limitations  does 
not  obtain."  It  is,  however,  an  element,  and 
an  important  one,  in  the  defense  of  laches, 
which  BtlU  remains  a  creation  of  equity  de- 
signed to  meet  those  cases  In  which  the  duty 
to  move  promptly  in  the  assertion  of  a  right 
arises  oat  of  the  corresponding  right  of  the 
adverse  party  to  be  protected  from  some  in- 
jury that  would  result  from  delay.  These 
respective  rights  throwing  out  of  the  adverse 
interests  of  the  parties,  are  often  carefully 
weighed,  and  the  administration  of  the  doc- 
trine of  laches  thus  often  becomes  one  of  the 
most  difficult  and  delicate  branches  of  equity 
Jurisprudence.  All  definitions  of  the  doc- 
trine adapted  to  our  system  of  practice  con- 
tain, in  some  form,  statements  of  this  general 
idea.  In  Spurlock  v.  Sproule,  72  Mo.  603, 
511,  this  court  said:  "In  cases  where  the  re- 
lief asked  may  or  may  not  be  granted  in  the 
discretion  of  the  chancellor  and  where  a  rem- 
edy exists  at  law,  the  aid  of  the  court  may 
be  refused,  and  the  party  remitted  to  his  ac- 
tion at  law,  on  the  sole  ground  of  laches. 
But  In  cases  where  a  party  comes  before  the 
court  with  a  clear  right  entitling  him  to  the 
relief,  there  being  no  remedy  at  law,  some- 
thing more  than  mere  delay  must  be  shown 
before  the  relief  asked  can  be  refused,  such 
as  that  the  party  has  slept  upon  his  rights 
till  the  property  sought  to  be  regained  has 
been  enhanced  in  value  by  Improvements 
made,  or  that  some  other  matter  has  inter- 
vened which  would  give  to  the  party  who  had 
thus  lain  idle  an  unconscientious  advantage 
over  the  other  party,  U  the  relief  asked  were 
granted  him." 

There  is  nothing  in  this  that  tends  to  sup- 
port the  claim  that  the  increase  in  value  of 
real  property  which  arises  from  the  develop- 
ment of  its  surroundings,  the  discovery  of 
natural  resources,  or  from  any  other  cause 
unconnected  with  the  labor  or  expenditure 
of  others,  is  not,  in  equity  as  well  as  at  law, 
the  legitimate  property  of  the  true  owner. 
He  may  let  it  lie  Idle,  if  he  so  chooses,  with- 
out subjecting  it  to  appropriation  by  a  wrong- 
doer. He  is  only  required  to  act  when  he 
sees  another  expending  his  own  labor  or 
means  in  the  enhancement  of  its  value,  under 
such  circumstances  that  it  would  be  inequi- 
table that  be  should  remain  silent  and  claim 
the  result.  The  other  party  may,  however, 
and  sometimes  does,  stand  solely  upon  the 
strength  of  his  own  claim.  Asking  no  terms, 
and  showing  no  disposition  to  grant  any,  he 
throws  down  his  gauntlet  and  proposes  to 


move  to  victory  In  his  own  way.  "In  such 
ease  no  consideration  of  good  talth  requires 
that  the  plaintiff  should  open  the  legal  war- 
fare at  the  very  earliest  opportunity.  When 
a  hostile  attitude  is  thus  taken,  the  challeng- 
ed party  may  Justly  be  expected,  and  rea- 
sonably be  allowed,  to  be  wary  and  deliberate 
in  choosing  his  time  and  opjiortunlty  for  at- 
tack. The  law  does  not  demand  the  utmost 
exertion  of  diligence  in  repelling  a  hostile  in- 
vasion of  one's  rights,  deliberately  undertak- 
en with  full  knowledge  of  all  the  facts."  Pot- 
ter v.  Schafter,  209  Mo.  586,  589,  108  S.  W. 
60,  63,  quoting  from  18  A.  &  E.  Enc.  Law  (2d 
Ed.)  105. 

All  the  parties  to  this  transaction  are,  and 
have  been,  during  the  entire  period  of  the 
growth  of  the  controversy,  nonresidents  of 
this  state.  For  17  years  from  the  time  of 
Hill's  entry  they  all  seemed  oblivious  to  the 
fact  that  they  had  any  interest  In  the  local- 
ity in  question  until  .lead  was  discovered  In 
the  Flat  River  dUtrict.  Then  Mr.  Hill  sat 
up  and  took  notice.  In  1872  Mr.  Hill  was  ac- 
quainted with  Mr.  Austin  Marshall,  a  broth- 
er of  Leander  J.  Marshall  and  son  of  Sarah 
S.  Marshall,  through  whom  these  plaintlfCs 
claim,  and  he  says  that  Austin  Marshall  was 
with  him  at  the  Ironton  land  office  when  he 
made  this  entry  No.  43,783.  He  died  June  10, 
1874,  and  on  the  19th  of  the  same  month  the 
warranty  deed  was  made  by  Hill  and  wife  to 
Leander  J.  Marshall,  who  conveyed  it  in  the 
following  year  to  Mrs.  Marshall.  In  the  ab- 
sence of  anything  In  the  nature  of  a  full  and 
frank  statement  explaining  these  transac- 
tions otherwise,  it  is  but  fair  to  assume  that 
they  honestly  and  fairly  attempted  to  con- 
summate the  Intention  of  the  parties  by  put- 
ting the  legal  title  in  the  person  for  whom 
the  entry  was  made.  Had  the  land  been 
properly  described  in  the  first  patent,  the  le- 
gal title  would  have  been  vested  in  Mrs.  Mar- 
shall. That  mistake  having  been  made,  the 
equitable  title  resulting  from  the  entry  was 
vested  in  her,  and  attached  Itself  to  the  le- 
gal title  when,  by  the  correction  of  the  mis- 
take, it  emanated  from  the  government 

Mr.  Hill  seems  to  have  moved  promptly 
following  the  discovery  of  lead.  On  Decem- 
ber 20,  1889,  he  paid  138.87, .  taxes  for  the 
16  preceding  years.  He  continued  afterwards 
to  pay  them,  much  more  than  reimbursing 
himself  by  wood  sold  from  the  land.  It  is 
fair  to  assume  that  on  Jime  23,  1890,  he  had 
forgotten  to  which  Marshall  he  had  conveyed 
the  land  in  1874,  and  sent  his  lawyer  for  a 
quitclaim  deed  to  Charles  R.,  who  had  never, 
up  to  that  time,  had  any  connection  with 
the  title.  In  1894  he  began  proceedings  to 
procure  a  correct  patent.  When  this  could 
no  longer  be  concealed  from  the  Marshalls, 
he  inaugurated  the  open  fight  by  charging 
that  their  deed  bad  been  obtained  from  him 
by  fraud.  Having  obtained  the  patent,  he 
challenged  these  plaintiffs  to  a  legal  contest 
to  try  the  title,  and,  having  obtained  judg- 
ment, he  was  able  to  negotiate  the  option 
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under  which  the  Lead  Company  claims.  We 
hnve-gone  so  fully  Into  these  facts  merely  for 
the  suggestion  they  contain  that,  from  the 
time  Mr.  Hill  became  aware  of  the  desirable 
quality  of  these  lands,  he  assumed  a  hostile 
attitude  toward  those  who  claim  under  his 
deed  of  1874,  and  when  he  had  strengthened 
his  position  challenged  them  to  the  contest 
tUey  are  now  maintaining  against  him.  We 
fail  to  see  in  bis  conduct  any  evidence  of 
confldence  in  or  dependence  upon  them  that 
would  make  it  inequitable  for  them  to  choose 
their  own  time  and  opportunity  to  assert 
their  rights.  For  having  done  this  they  can- 
not now  be  charged  with  laches. 

[I]  V.  We  do  not  Impute  to  Mr.  HUl  any 
willful  misstatement,  in  holding  that  the  evi- 
dence of  fraud  or  mistake  in  the  procure- 
ment of  the  deed  from  himself  to  Leander  J. 
Marshall  is  not  of  that  clear  and  cogent 
character  which  would  Justify  us  in  setting  it 
aside,  or  in  holding  that  it  is  not  the  deliber- 
ate, fair,  and  intelligent  act  of  the  parties  to 
It.  We  hare  arrived  at  the  same  result  with 
reference  to  the  deed  from  Ctiarles  R.  Mar- 
shall to  Mr.  HiU,  dated  June  23,  1890.  Al- 
though we  have  no  doubt  of  the  tenth  of  the 
statement  that  he  has  been  an  invalid  for 
28  years,  and  has  been  physically  and  men- 
tally unfit  during  that  time  to  transact  any 
business  as  "an  occupation,"  as  he  states  in 
his  testimony,  the  reading  of  that  testimony 
has  given  us  a  high  opinion  of  bis  mental 
accuracy,  and  we  do  not  think  the  record 
discloses  any  reason  why  he  should  not  be 
responsible  for  what  seems  to  have  been  his 
deliberate  act.  Even  were  his  testimony  ad- 
missible under  the  circumstances,  and  that  is 
a  question  we  find  it  unnecessary  to  decide, 
we  do  not  think  he  should  be  permitted  upon 
that  testimony  alone  to  overthrow  his  own 
solemn  deed,  upon  a  statement  showing  noth- 
ing more  than  carelessness  in  making  it  He 
does  not  claim  that  it  was  made  as  an  accom- 
modation, but  acknowledges  that  he  received 
a  cash  consideration.  We  are  therefore  of 
the  opinion  tliat  this  deed  should  stand  as 
a  release  of  the  interest  that  was  then  vested 
in  him  as  one  of  the  heirs  of  Sarah  S.  Mar- 
shall. 

[It]  VI.  The  statute  under  which  this  re- 
view is  had  provides  (R.  S.  {  779)  that,  "if 
such  petition  for  review  be  not  filed  within 
three  years  after  such  final  Judgment  is 
rendered,  the  same  shall  stand  absolute," 
and  (Id.  |  784)  that  "no  sale  or  conveyance 
of  property  for  the  satisfaction  of  any  Judg- 
ment, regularly  made,  shall  be  affected  or 
prejudiced  by  the  setting  aside  of  any  Judg- 
ment on  the  appearance  of  a  defendant,  as 
hereinbefore  provided,  If  the  property  shall 
be  in  the  hands  of  Innocent  purchasers."  In 
.this  case  Mr.  Hill  Is  seised  of  the  legal  title 
to  the  lands  involved  in  the  proceeding,  and 
his  conveyance  to  an  Innocent  purchaser,  for 
value  paid,  would  carry  the  title  discharged 
of  the  trust  these  plaintifts  are  trying  to  en- 


force. The  Judgment  of  Mr.  Hill  in  his  pro- 
ceeding to  quiet  the  title  works  no  change  in 
this  situation.  The  provisions  of  section  784, 
quoted  above,  evidently  intended  to  give  sta- 
bility to  sales  made  in  the  execution  of  legal 
process,  and  thereby  prevent  the  sacrifice  ot 
the  property  of  litigants,  are  not  appropriate 
to  this  proceeding,  which  leaves  the  property 
intact,  merely  declaring  the  ownership  pro- 
visionally, by  a  Judgment  admitting  further 
Judicial  inquiry  before  it  becomes  absolute. 

[11]  The  Lead  Company  had  constructive 
notice  of  all  matters  of  public  record  in  its 
own  chain  of  title,  including  such  collateral 
matters  as  these  records  pointed  out  In 
this  case  the  chain  of  title  consists  solely  of 
the  patent  of  1898  and  their  own  option.  It 
is  true  the  patent  points  out  that  it  Is  made 
"in  lieu  of  one  dated  August  80,  1872,  In 
which  the  description  of  the  land  was  errone- 
ous, the  record  of  which  has  been  canceled." 
This  notation  does  not  tend  to  direct  atten- 
tion to  the  fact  that  any  chain  adverse  to 
the  patentee  existed.  Nor  do  we  think  that 
a  purchaser  from  the  patentee,  or  those  claim- 
ing under  him,  who  has  had  no  connection 
with  the  proceedings  by  which  the  patent 
was  obtained,  is,  by  his  purchase  alone, 
chargeable  with  notice  of  such  proceedings. 

[12,  IS]  One  may,  however,  bare  actual  no- 
tice of  an  equitable  claim  affecting  the  legal 
title  he  is  about  to  purchase,  and  in  such 
case  he  completes  the  transaction  at  Ida  own 
risk.  He  has  actual  notice  when  he  knows 
of  the  existence  of  the  adverse  claim  of 
title,  or  is  conscious  of  having  the  means  of 
knowledge,  though  he  may  not  use  them. 
Sensenderfer  v.  Kemp.  83  Mo.  581,  688,  689. 
In  this  case  the  vendor  of  the  Lead  Com- 
pany stated  in  his  petition  to  quiet  his  title 
that  he  was  informed  and  believed  that  the 
Marstialls  claimed  to  have  and  own  an  in- 
terest in  the  lands.  This  information  should 
have  attracted  the  attention  of  a  prudent 
person,  and  it  would  have  been  the  most 
natural  thing  in  the  world  to  have  Inquired 
of  HIU  what  it  meant  an  obvious  means  of 
knowledge  of  which  the  Lead  Company  was 
conscious.  Instead  of  doing  this,  it  took  the 
precaution  to  make  the  payment  of  the  pur- 
chase price  under  its  option  depend  upon  a 
perfect  title. 

[14,  U]  Whatever  may  be  said  of  the  ques- 
tion of  notice  at  the  time  of  its  purchase, 
the  fact  that  the  purchase  money  was  unpaid 
at  the  time  formal  notice  of  their  claim  was 
given  it  by  the  Marshalls  is  conclusive 
against  its  character  as  a  purchaser  in  good 
faith  for  a  valuable  consideration  without 
notice.  Arnholt  v.  Hartwlg,  73  Mo.  485.  It 
has,  however,  done  valuable  work  upon  the 
land  in  the  way  of  prospecting  for  minerals, 
having  drilled  between  9,000  and  10,000  feet 
for  that  purpose.  It  pleads,  also,  that  it 
elected,  within  the  time  provided  In  Its  con- 
tract for  that  purpose,  to  exercise  its  option 
to  purchase  the 'land  by  paying  $5,000  in  cash. 
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«nd  tbe  balance  In  two  eqnal  payments  in 
one  and  two  years,  evidenced  and  secured  as 
provided  in  the  contract. 

Under  the  circumstances  we  do  not  think 
it  will  be  Inequitable  to  permit  the  Lead 
Company  to  settle  with  the  true  owners  of 
the  land  upon  the  terms  of  their  contract 
with  Hill.  It  will  only  be  applying  the  same 
equitable  principle,  to  a  less  marked  extent, 
that  was  applied  by  us  in  Bucher  v.  Hohl,  199 
Mo.  320,  97  S.  W.  922,  116  Am.  St  Rep.  492. 

The  Jodgmoit  of  tbe  drcoit  court  for  St. 
Francois  county  is  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to 
«nter  its  Judgment  in  accordance  with  the 
principles  herein  stated,  so  that  the  legal 
title  to  the  land  in  controversy  will  be  vest- 
«d  in  tbe  parties  hereto  as  tenants  in  com- 
mon in  tbe  following  proportions,  that  is  to 
say:  to  plaintifT  Winifred  Marshall  Dittmar 
two-flfths,  to  plaintiff  Mrs.  W.  S.  MarshaU 
one-fifth,  to  plaintiff  Adella  M.  Lesley  one- 
flftb,  to  defendant  Norman  N.  Hill,  Jr.,  one- 
sixtb,  and  to  defendant  Charles  B.  MarshaU 
one-thirtieth,  subject,  however,  to  the  right 
of  the  defendant  Doe  Run  Lead  Company, 
at  any  time  within  30  days  from  the  date 
of  said  decree,  to  purchase  said  land  for 
tbe  sum,  and  upon  tbe  terms,  stated  in  tbe 
contract  or  option  executed  by  defendant 
HUl  and  wife  February  21,  1906,  by  deposit- 
ing tbe  cash  and  securities  repreaenttag  tbe 
purchase  price  provided  in  said  contract' with 
the  clerk  of  said  circuit  court,  to  be  delivered 
to  the  parties  to  whom  said  title  is  so  ad- 
Judged,  and  upon  audi  payment  and  deposit, 
within  the  time  so  specified,  the  legal  title 
shall  pass  to  and  vest  in  said  Doe  Run  Lead 
Company.  Tbe  costs  of  this  suit  to  be  ad- 
Judged  against  the  defendants  Bill  and  Doe 
Run  Lead  Company. 

BLAIR.  C,  concurs. 

W.  D.  Isenberg,  H.  J.  Cbntwell,  and  An- 
drew C.  Ketrlng,  all  of  St  Louis,  for  appel- 
lants. William  Henry  White,  of  Washington, 
D.  C,  for  respondents. 

PER  CURIAM.  Since  tbe  transfer  of  this 
cause  to  the  court  In  banc,  and  after  sub- 
mission, the  parties,  both  appellants  and  re- 
spondents, have  filed  a  stipulation  as  fol- 
lows: 

"It  is  stipulated  and  agreed  between  coun- 
sel for  appellants  and  counsel  for  respond- 
ents that  whereas,  all  of  the  interest  of  tbe 
parties  plaintiff  and  Charles  R.  Marshall,  de- 
fendant have  prior  to  tbe  decree  in  Division 
No.  1  of  this  court  been  transferred  by  deed 
to  Winifred  Marshall  Jackson  (formerly  Wini- 
fred Marshall  Ditmar,  she  having  married 
Jackson  since  tbe  trial  below),  tbe  decree 
may  be  amended  so  as  to  vest  the  interest  to 
tbe  land  In  controversy  herein  In  Winifred 
Marshall  Jackson,  five-sixths,  and  Norman 
N.  Hill,  Jr.,  one-sixth,  and  that  all  of  said 
interests  shall   vest  in  the  Doe  Run  Lead 


Company  upon  the  payment  by  said  Doe  Run 
Lead  Company  of  fifteen  thousand  dollars 
($16,000.00),  twenty-five  hundred  dollars  ($2, 
500.00)  of  which  to  be  paid  to  Norman  N. 
Hill,  Jr.,  and  twelve  thousand  five  hundred 
dollars  ($12,S00.00)  to  Winifred  Marshall 
Jackson,  or  to  their  respective  attorneys  of 
record ;    and 

"Whereas,  tbe  Doe  Run  Lead  Company 
has  already  deposited  with  tbe  clerk  of  tbe 
circuit  court  of  St  B^ncols  county  tbe  sum 
of  fifteen  thousand  doUars  ($15,000.00)  in 
cash: 

"It  is  stipulated  and  agreed  between  coun- 
sel that  a  decree  may  be  entered  for  the 
payment  of  the  same  to  the  attorneys  of  rec- 
cord  for  Winifred  MarshaU  Jackson  and 
Norman  N.  Hill,  Jr.,  respectively,  in  above 
proportions,  and  that  all  the  title  and  inter- 
est of  tbe  parties  to  this  suit  in  the  land 
in  controversy  shall,  upon  said  payment  be 
vested  in  the  Doe  Ron  Lead  Company.  Tbe 
costs  of  tbe  suit  to  be  adjudged  against  tbe 
Doe  Run  Lead  Company." 

Whereupon  it  is  ordered  and  adjudged  by 
the  court  sitting  in  banc  as  aforesaid,  that 
the  decree  heretofore  made  and  entered  in 
Division  No.  1  be  80  changed  and  modified 
that  tbe  said  cause  be  and  it  is  remanded  to 
the  circuit  court  for  St  Francois  county,  with 
directions  to  enter  a  final  decree  therein  In 
all  respects  in  accordance  with  tbe  terms  of 
said  stipulation,  and  that  tbe  mandate  of 
this  court  in  accordance  herewith  issue  im- 
mediately. 

The  opinion  of  BROWN,  C,  in  Division 
No.  1  Is  adopted  as  the  opinion  of  tbe  court 
in  banc,  with  tbe  modification  suggested  by 
WOODSON,  J.,  in  a  concurring  opinion  filed ; 
but  our  direction  as  to. the  oitry  of  the  de- 
cree in  the  circuit  court  is  founded  upon  the 
stipulation. 

WOODSON,  J.  I  concur  fully  to  every- 
thing contained  in  this  opinion,  except  what 
Is  said  in  regard  to  tbe  right  of  tbe  Doe  Run 
Lead  Company  to  purchase  the  land  in  con- 
troversy from  the  appellants  for  the  sum  and 
upon  the  conditions  stated  in  the  optional 
contract  to  purchase  the  same  by  It  from  re- 
spondent without  the  appellants'  wish  volnn- 
tarlly  to  so  do,  and  as  to  that  I  dissent 


STATE  V.  LOVAN. 

(Supreme  Court  of  Missouri.     Division  No.  2. 

Nov.  18,  1912.) 

1.  Falsb  Pbetknsks  (§  34*)— Information — 
FoBU — Reliance  on  Pbetense. 

Rev.  St  1909,  g  4765,  provides  that  every 
person  who,  with  intent  to  cheat  and  defraud, 
shall  obtain  or  attempt  to  obtain  from  any  other 
person  or  persons  any  money,  property,  or 
other  valuable  thing  whatever,  by  means  or 
by  nse  of  any  trick  or  deception,  or  false  and 
fraudulent  representation,  or  statement  or  pre- 
tense, etc.,  shall  be  deemed  gnilty  of  a  felony. 
An  information  charged  a  person  with  making 
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falae  and  frandulent  statements  in  regard  to 
the  ownership  of  real  estate,  and  that  another 
relying  thereon  and  being  deceived  thereby  trans- 
ferred  certain  shares  of  stock  to  the  maker  of  the 
representation,  setting  forth  all  the  facts  of  the 
transaction,  hot  only  in  its  last  paragraph 
charged  the  obtaining  of  the  stock  by  means  or 
by  use  of  the  false  pretense.  Held  that,  while 
such  charge  should  appear  in  the  body  of  the 
infonnatiun,  as  the  information  as  a  whole 
clearly  advises  the  defendant  of  the  offense  with 
which  he  is  charged,  and  clearly  sets  forth  the 
facts  upon  which  the  charge  is  based,  it  is  suffi- 
cient in  spite  of  the  technical  objection. 

[Ed.  Note.— For  other  cases,  see  Falae  Pre- 
tenses, Cent  Dig.  £46;    Dec.  Dig.  |  34.»] 

2.  Cbiuinai.  Law  (j  761*)— TbiaI/— Instbuo- 

TIONS— INVADINO  PROVINCE  OF  JUBT. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses  by  inducing  an  exchange  of 
shares  of  stock  for  a  half  interest  in  an  invest- 
ment company,  to  which  the  defendant  repre- 
sented that  be  would  convey  unincumbered  real- 
ty, when  such  realty  as  described  was  in  reality 
incumbered,  the  court's  instruction  required  the 
jury  to  find  that  the  defendant  made  the  repre- 
sentations aforesaid  with  intent  to  cheat  and 
defraud,  and  concluded,  "and  if  the  jury  further 
find  that,  whereas  in  truth  and  in  fact,"  the 
representations  made  were  not  true,  and  they 
should  find  that  the  defendant  made  them  with 
knowledge  that  they  were  not,  and  with  the 
intent  to  defraud,  they  should  find  him  guilty 
as  charsed.  Veld  that,  while  the  word  "where- 
as" in  the  negative  part  of  the  instruction  is 
awkward  and  meaningless,  the  use  of  the  words 
"if  the  jury  shall  further  find  that,"  before  it, 
is  sufiioient  to  remove  from  the  instruction  the 
objection  of  invasion  of  the  jury's  province. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  1731,  1738,  1754-1764, 
1771 ;   Dec.  Dig.  f  TOl.*] 

3.  False  Pretenses  (§  38*)— Evidence — Dk- 
scBiPTioN   OF  Pbopebty— Deeds — Adkissi- 

BIHTT. 

Where,  in  a  prosecution  for  obtaining 
shares  of  stock  by  false  pretenses  as  to  the  con- 
dition of  the  title  to  certain  property,  the  in- 
formation described  certain  land  in  a  particular 
county  in  two  parcels,  containing  in  all  280 
acres,  which  was  shown  in  the  contract  simply 
as  "280  acres,"  two  deeds,  which  were  testified 
to  have  been  handed  the  prosecuting  witness 
upon  his  request  for  a  description  of  the  280 
acres  mentioned  in  the  contract,  were  properly 
admitted  with  such  testimony  to  establish  the 
identity  of  the  280  acres  in  question. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  II  60-53;  Dec.  Dig.  {  38.*] 

4.  Fame    Pbetenseb    (|    49*)  —  Evidence  — 
Failure  of  Proof. 

And  where  the  descriptions  in  such  deeds, 
taken  together,  corresponded  to  the  description 
of  the  entire  280  acres  in  the  information,  there 
was  no  failure  of  proof  of  the  sabject-matter  of 
the  representation  in  regard  thereto,  alleged  in 
the  information. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses. Cent  Dig.  |  62;  Dec.  Dig.  |  40. •] 

5.  False  Pbetenseb  {|  42*)— Evidence — In- 
tent. 

Where,  in  a  prosecution  for  fraudulent  rep- 
resentations as  to  the  ownership  of  property  In- 
ducing a  transfer  of  shares  of  stock  to  the  de- 
fendant, the  state's  testimony  developed  the 
fact  that  at  the  time  of  the  making  of  such 
alleged  representations  land  represented  to  be 
unincumbered  was  incumbered  by  two  deeds  of 
trust,  testimony  of  the  defendant  which  would 
tend  to  show  that  he  had  an  arrangement  with 
the  person  who  held  the  deeds  of  trust  as  col- 
lateral for  a  loan,  whereby  he  could  obtain  a 


surrender  of  such  deeds  at  any  time,  was  Im- 
properly refused,  as,  if  the  defendant  bad  pledg- 
ed the  mortgages,  it  must  be  assumed  that  he 
owned  them ;  and  if  he  could  recover  them  at 
any  time  the  fact  would  be  material  on  the 
question  of  intent 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §  56;   Dec.  Dig.  |  42.»J 

6.  Criminal  Law  ({  1169*)— Evidence  or 
Otheb  Transactions  —  Effect  of  With- 
drawal. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  the  court  improperly  permitted 
the  prosecutor  to  include  in  his  statement  mat- 
ter in  regard  to  another  transaction  involving 
the  defendant  and  of  a  fraudulent  character, 
and  the  admission  of  evidence  in  respect  there- 
to, over  the  defendant's  objection,  even  though 
it  afterward  ruled  the  evidence  incompetent  and 
withdrew  it  from  the  jury's  consideration,  as 
its  prejudicial  effect  could  not  be  removed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  3088,  3137^143 ;  Dec.  Dig. 
I  1169.*J 

7.  Evidence  (|  434*) — WBimtN  Instbukent 
— Pabol  Pboof  as  to  Fbaud. 

The  rule  applied  in  civil  actions  upon  writ- 
ten contracts,  that  prior  conversations  and  oral 
agreements  are  merged  in  the  writing,  is  inap- 
plicable in  a  prosecuti6n  for  fraudulent  repre- 
sentations inducing  the  contract,  as  the  fraud  is 
not  merged  in  the  writing,  and  may  be  proved 
by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2005-2020;    Dec.  Dig.  |  434.* J 

Appeal  from  Criminal  Court,  Jacksou 
County;  E.  E.  Porterfleld,  Judge,      i 

Ernest  Lovan  was  convicted  of  obtaining 
property  by  false  pretenses,  and  appeals.  Re- 
versed and  remanded. 

Defendant  was  convicted  in  the  criminal 
court  of  Jackson  county  on  an  information 
charging  him  wltb  the  crime  of  obtaining 
property  by  false  pretenses,  and  sentenced  to 
two  years  in  the  penitentiary.  The  informa- 
tion charges  that  defendant,  with  Intent  to 
defraud  one  George  F.  Hannay,  did  falsely, 
etc.,  represent  to  said  Hannay  that  be  (the 
defendant)  and  the  Ernest  Lovan  Investment 
Company,  owned  in  fee  simple,  and  free  and 
clear  of  all  incumbrances,  several  parcels  of 
real  estate,  described  in  detail  In  the  informa- 
tion, and  that  said  Hannay  was  the  owner 
of  certain  capital  in  certain  terporatlons,  set 
out  In  detail.  The  information  then  proceeds 
as  follows : 

"That  said  Lovan  then  and  there  offered 
and  proposed  to  him,  the  said  Geo.  F.  Han- 
nay, that  he,  the  said  Lovan,  would  then  and 
there  trade,  transfer,  and  convey  to  him,  the 
said  George  F.  Hannay,  one-half  of  the  cap-' 
ital  stock  of  said  Ernest  Lovan  Investment 
Company,  a  corporation  as  aforesaid,  and 
would  then  and  there  trade,  transfer,  and  by 
good  and  sufficient  warranty  deed  convey  to 
the  said  Ernest  Lovan  Investment  Company, 
one-half  of  the  real  estate  above  described. 
In  exchange  for  the  said  shares  of  stock  of 
Palace  Stable  Company,  a  corporation  as 
aforesaid,  and  said  shares  of  stock  In  Fash- 
ion Stable  Company,  a  corporation  as  afore- 
said, owned  by  said  Hannay,  as  aforesaid: 
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tbat  said  Hannay,  beUevlng  the  said  Ernest 
Lovan  and  the  Bmest  Lovan  Investment 
Company  to  be  the  owners  of  said  real  es- 
tate, described  as  aforesaid,  and  believing  the 
said  false  and  fraudulent  statements  of  said 
Lovan  In  that  behalf,  made  as  aforesaid,  to 
be  true,  and  relying  thereon  and  being  deceiv- 
ed thereby,  was  Induced  by  reason  thereof  to 
assign,  convey,  transfer,  and  deliver,  and  did 
then  and  there  assign,  convey,  transfer,  and 
deliver,  to  the  said  Lovan  all  of  said  shares  of 
stock  in  said  Palace  Stable  Company  and  the 
said  Fashion  Stable  Company  as  above  set 
forth  and  described,  by  him,  the  said  Han- 
imy,  owned  as  aforesaid,  in  exchange  for  one- 
half  of  the  capital  stock  of  said  Ernest  Lovan 
Investment  Company,  and  one-half  of  interest 
In  the  real  estate  above  mentioned  and  de- 
scribed, which  he,  the  said  Ernest  Lovan,  did 
then  and  there  pretend  to  assign  and  con- 
vey to  him,  the  said  George  F.  Hannay; 
whereas,  in  truth  and  In  fact,  neither  the 
said  Ernest  Lovan  nor  the  Ernest  Lovan  In- 
vestment Company  was  then  and  there  the 
owner  of,  nor  had  they, .  or  either  of  them, 
any  title  or  claim  whatsoever  to  the  said  real 
estate,  or  any  part  thereof,  as  hereinbefore 
described  and  referred  to  as  tracts  1,  2,  3,  4, 
and  6,  except  that  said  Ernest  Lovan  was  les- 
see In  a  lease,  for  ai  period  of  ninety-nine  (99) 
years,  covering  the  land  mentioned  and  de- 
scribed In  tract  1;  and  whereas,  in'  truth  and 
in  fact,  the  said  Ernest  Lovan  and  the  said 
Ernest  Lovan  Investment  Company,*  or  either 
of  them,  was  not  then  and  there  the  owners 
of  the  lands  in  Morgan  county,  Missouri,  here- 
inbefore m«itloned  and  described,  referred  to 
and  designated  as  tract  No.  6,  free  and  clear 
of  all  Incumbrances  whatsoever,  but  the  said 
land  and  every  part  thereof  was  then  and 
there  incumbered  with  a  valid  and  subsisting 
mortgage  lien  of  fourteen  hundred  ($1,400) 
dollars,  by  virtue  of  two  deeds  of  trust,  both 
dated  July  3,  1909,  executed  by  J.  R  Snod- 
grasa  to  S.  E.  Berry,  to  secure  the  payment  of 
two  promissory  notes  of  even  date  for  sis.  hun- 
dred (1600)  dollars  and  eight  hundred  ($800) 
dollars,  resitectively,  the  former  due  nine 
months  after  its  date,  the  latter  due  one  year 
after  its  date,  both  notes  drawing  interest  at 
the  rate  of  7  per  cent  per  annum,  said  mort- 
gages being  of  record  in  the  ofBce  of  the  re- 
corder of  deeds  in  Morgan  county,  Missouri, 
In  Book  21,  page  396,  aU  of  which  he,  the 
said  Ernest  Lovan  then  and  there  well  knew. 
And  so  the  prosecuting  attorney  says,  upon 
his  oath  aforesaid,  that  he,  the  said  Ernest 
Lovan,  by  means  of  the  said  deception  and 
false  and  fradulent  statements  and  pretenses, 
■o  made  as  aforesaid,  then  and  there  unlaw- 
fully, knowingly,  and  fraudulently  and  feloni- 
ously did  obtain  of  and  from  him,  the  said 
George  F.  Hannay,  the  shares  of  the  capital 
stock  of  the  Palace  Stable  Company  and  the 
said  shares  of  the  capital  stock  of  Fashion 
Stable  Company,  as  above  described,  and  of 
the  aggregate  value  of  $17,714.28,  against  the 
peace  and  dignity  of  the  state." 


The  state  Introduced  In  evidence  tne  fol-- 
lowing  written  contract: 

"This  contract  and  agreement  entered  into 
this  9th  day  of  April,  1010,  by  and  between 
Ernest  Lovan,  of  Kansas  City,  Missouri,  here- 
inafter called  party  of  the  first  part  and  O. 
F.  Hannay,  of  Kansas  City,  Missouri,  here- 
inafter called  the  party  of  the  second  part, 
witnesseth : 

"That  whereas,  the  party  of  the  first  part 
is  now  engaged  in  the  general  real  estate  and 
brokerage  business,  having  offices  at  617-521 
Finance  Building,  Kansas  City,  Missouri;  and 
whereas  it  is  his  intention  to  enlarge  his 
business,  giving  more  attention  to  the  han- 
dling of  farms  and  lands,  and  desiring  to  as- 
sociate with  him  the  party  of  the  second  part, 
and  with  ttxia  end  and  purpose  in  view,  the 
party  of  the  first  part  binds  himself  and  guar- 
antees to  do  as  follows : 

"First.  That  he  will  transfer  to  party  .of 
the  second  part  one-half  (%)  of  the  stock  of 
the  Ernest  Lovan  Investment  Company,  an 
incorporation  under  the  laws  of  Missouri. 

"Second.  That  party  of  the  first  part  will 
convey  to  said  investment  company  for  the 
use  and  benefit  of  said  company  the  real  es- 
tate and  personal  property  hereinafter  de- 
scribed, guaranteeing  that  each  and  every 
tract  of  land  specified  is  free  and  clear  of  all 
incumbrances,  save  and  except  such  Incum- 
brances as  may  be  noted  at  this  time,  and 
that  the  valuation  placed  by  the  party  of  the 
first  part  against  each  separate  tract,  piece 
or  parcel  of  land  is  a  fair  and  Just  cash  valu- 
ation, and  that  it  will  and  must  net  the  com- 
pany at  least  a  profit  of  five  thousand  dol- 
lars ($5,(XX))  within  a  reasonable  time. 

DeacripUon  ot   Property   Clear  and   Free   from 
Incumbrance. 

Flat    property    located    No.    S7S    Oak    St., 

Kansas    City,    HUsourt t6,000  OO 

4  cottages,  lOO  feet  ground  (front),  Topeka, 

Kansas    '...  |2,000  00 

6W  acres,  McPberson  county,  Nebraska....  |6,400  00 

280   acres,   Morgan   county,   Missouri 13,600  00 

186%  acres,  Morgan  county,  Tennessee $  600  00 

40  acres,  Newton  county,  Missouri $1,600  00 

40  acres.  Orange  county,  Indiana $  600  00 

2  lots.  Ft.   Scott,  Kansas $  300  00 

Mercbandlse  In  storeroom  at  10th  *  Oar- 

field    $1,000  00 

Office   furniture   and   fixture* $  400  00 

160  acres,  Logan  county,  Kansas,  value  $2,- 
000, 

Mtg.    $500,    equity $1.600  00 

160  acres,  HarpM  county,  Oklahoma,  value 
$3,600, 

Mtg.    $1,000    eaulty $1,600  00 

n   acres,    Dallas   county,    Missouri,    value 
$1,000, 

Mtg.    $600.   equity $  600  00 

100  ft.   Virginia   Ave..    Kansas   City,   Mis- 
souri, value  $2,000, 

Mtg.    1^,300,   equity $  700  00 

T  lota  and  business  bouaSb  Weotworth,  Mo., 
value  $3,600, 
Mtg.    $3,600,    equity $1,000  00 

"Third.  The  real  estate  above  described  la 
subject  to  change  by  agreement  of  the  par- 
ties hereto ;  that  is  to  say,  that  if  the  party 
of  the  second  part  desires  other  real  estate 
owned  by  the  party  of  the  first  part  substi- 
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tuted  for  any  proimrty  listed  herein,  then  the 
«ame  is  to  become  an  asset  of  the  EiTnest  Lot- 
an  Investment  Company,  and  such  substitu- 
tion will  be  made  by  the  party  of  the  first 
part  One  of  the  main  features  and  points  to 
this  agreement  on  the  part  of  the  party  of  the 
first  part  is  that  the  property  shown  and  de- 
scribed belonging  at  this  time  to  the  Ernest 
LoTan  Investment  Company  must  and  shall 
net  to  said  company  within  a  reasonable 
time  at  least  twenty-five  thousand  dollars 
($25,000)  which  will  be  a  profit  of  (25)  per 
cent,  on  twenty  thousand  dollars  ($20,0(X)). 

"Fourth.  The  party  of  the  first  part  agrees 
to  accept  from  the  party  of  the  second  part, 
for  the  interest  as  herein  stipulated,  the 
«um  of  ten  thousand  dollars  ($10,000),  and 
that  he  will  accept  for  the  ten  thousand 
dollars  ($10,000)  the  interest  of  said  party 
of  the  second  part  in  the  Palace  Stable 
Company  and  the  Fashion  Stable  Company. 
The  transfer  of  the  Interest  of  the  party  of 
the  second  part  in  this  company  is  distinctly 
understood  to  be  without  itny  gnaranty  on 
hlB  part  as  to  the  value  of  such  interests. 

"Fifth.  The  party  of  the  first  part  agrees 
to  loan  the  Ernest  Lovan  Investment  Compa- 
ny immediately  one  thousand  dollars  ($1,- 
000),  same  to  be  placed  in  the  bank  to  the 
credit  of  the  company.  He  further  agrees  to 
loan  them  an  additional  one  thousand  dol- 
lars ($1,000)  if  needed  at  any  time  within 
the  next  six  months  (6),  to  insure  the  party 
of  the  second  part  bis  salary  of  two  hundred 
dollars  ($200)  per  month.  Conveyances  of 
any  kind  for  property  belonging  to  said  in- 
vestment company,  whether  real  or  person- 
al, and  all  checks  drawn  on  the  bank,  are 
to  be  signed  by  the  president  and  secretary 
In  their  official  capacity.  Ernest  Lovan, 
party  of  the  first  part,  is  to  be  president, 
and  G.  F.  Hannay,  party  of  the  second  part, 
is  to  be  secretary  and  treasurer. 

"Sixth.  The  party  of  the  second  part  is 
to  give  particular  attention  to  land  and 
farm  sales,  and  It  is  understood  that  he 
will  devote  such  time  as  may  be  necessary  to 
the   examination  of  such   property. 

"Seventh.  In  the  event  of  the  dissatisfac- 
tion on  the  part  of  either  party,  it  is  under- 
stood that  the  party  of  the  first  part  Is  to 
buy  for  cash  the  interest  of  the  party  of  the 
second  part,  and  pay  him  therefor  within 
three  months  from  written  notice  the  actual 
value  at  the  time  of  sale,  which  shall  not  be 
less  than  the  amount  of  the  original  invest- 
ment, ten  thousand  dollars  ($10,000).  It  is 
understood  that  if  withdrawals  have  been 
made  from  the  business  in  excess  of  salaries 
that  the  same  is  to  be  taken  into  considera- 
tion and  applied  against  the  original  Invest- 
ment and  profits. 

"Eighth.  Both  parties  hereto  are  to  re- 
ceive a  salary  of  two  hundred  dollars  ($200) 
per  month.  This  may  be  changed  at  any 
time  by  mutual  consent 

"Ninth.  It  Is  understood  and  agreed  that 


the  property  of  the  Ernest  Lovan  Investment 
Company,  real  and  personal,  is  to  secure 
the  carTTing  out  of  this  contract  according  to 
the  legal  tenor  and  effect,  and  further  under- 
stood  that  the  party  of  the  second  part  may, 
if  he  so  elect,  sell  and  assign  his  stock  ei- 
ther with  or  without  this  contract  and  agree- 
ment, provided  be  has  first  given  notice  to 
the  party  of  the  first  part  that  he  wishes  to 
sell  in  accordance  with  section  seven  (7)  of 
this  contract 

"To  all  of  which  we  bind  ourselves,  our 
heirs,  executors  and  administrators  forever. 
"Ernest  Lovan. 
"G.  F.  Hannay." 

AU  of  the  parcels  of  real  estate  were 
eliminated  from  the  case,  save  the  280  acres 
in  Morgan  county.  Mo.  The  case  went  to 
the  Jury  upon  the  representations  concerning 
this  one  parcel.  Testimony  was  given  for 
the  state  tending  to  sustain  the  allegations 
in  the  information.  The  evidence  for  the 
state  showed  that  at  the  time  when  the 
alleged  representations  were  made  the  Mor- 
gan county  land  was  incumbered  by  two 
deeds  of  trust  The  defendant  testified  that 
he  told  Hannay  about  these  incumbrances, 
and  told  him,  further,  that  he  had  arranged 
to  clear  them  from  the  land.  Hannay  testi- 
fied that  defendant  specifically  told  him,  be- 
fore the  trade  was  made,  and  before  the 
contract  above  set  forth  was  signed,  that  this 
land  was  clear  and  free  from  incumbrances. 
Further  facts  necessary  to  an  understanding 
of  the  questions  discussed  herein  will  be 
found  In  the  opinion. 

Cooper  &  Wilson,  Wofford  &  Kimbrell,  and 
Moore  &  Creel,  all  of  Kansas  City,  for  appel- 
lant Elliott  W.  Major,  Atty.  Gen.,  and  John 
M.  Atkinson,  Asst  Atty.  Oen.,  for  the  State;. 

FERRISS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  is  claimed  that  the  infor- 
mation is  bad,  under  section  4666,  R.  S. 
1909,  because  of  the  absence  of  the  word 
"designedly,"  which  is  an  essential  element 
of  the  ofTense  defined  by  the  statute.  This 
court  has  held  that  an  information  omitting 
the  word  "designedly"  is  bad  under  said  sec- 
tion. State  V.  Pickett  174  Mo.  663,  74  S. 
W.  844.  This  holding  is  somewhat  doubt- 
fully recognized  in  State  v.  Martin,  226  Mo. 
loc.  cit  547,  126  S.  W.  442.  We  need  not 
re-examine  the  question,  as  we  consider  the 
information  good,  under  section  4765,  R.  S. 
1909. 

Defendant  contends  that  the  information 
is  bad  under  section  4765,  and  sets  out  his 
contentions  thus  in  his  brief: 

"(3)  The  information  is  bad,  under  section 
4765,  Revised  Statutes  of  Missouri  1909,  for 
the  reason  that  it  does  not  charge  that  Han- 
nay, "by  means  or  by  use  of  the  alleged 
misrepresentations,  trick,  or  deception,  was 
Induced  to  assign,  convey,  transfer,  and  de- 
liver, and  did  then  and  there  assign,  conv«;y, 
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transfer,  and  deUver,  to  Lovan  all  of  said 
shares  of  stock. 

"(4)  The  Infonnation  Is  bad,  under  sectton 
4766,  Reyised  statutes  of  Ifissonri  1900,  for 
the  reason  that  the  alleged  tri<^,  deception, 
or  false  and  fraudulent  representations  are 
not  set  forth  in  the  information  with  particu- 
larity, so  that  the  accused  might  be  Informed 
sufficiently  of  the  cause  and  nature  of  the 
accusation. 

"(5)  The  Information  Is  bad,  for  the  rea- 
son that  It  does  not  charge  that  said  Lovan 
falsely,  fraudulently,  and  feloniously  offered 
and  proposed  to  him,  the  said  Hannay,  that 
he,  the  said  Irovan,  would  then  and  there 
trade,  transfer,  and  convey  to  him,  the  said 
Hannay,  one-half  of  the  capital  sbx^  of 
the  Lovan  Investment  Company,  and  falsely, 
fraudulently,  and  feloniously  offered  and 
proposed  that  said  Lovan  would  then  and 
there  trade,  transfer,  and  convey  to  Hannay 
one-half  of  the  real  estate  described." 

There  Is,  we  think,  no  merit  In  the  con- 
tentions embraced  In  the  above  fourth  and 
fifth  assignments.  The  other  asslgnm^t. 
No.  3,  raises  a  serious  question  of  pleading. 
There  Is  authority  for  the  position  taken  that 
the  Information  Is  technically  defective,  ac- 
cording to  approved  precedents,  because  In 
the  charging  part  there  Is  no  charge  that  the 
defendant  obtained  the  sto<^  from  Hannay 
by  means  or  by  use  of  the  false  pretense; 
in  other  words.  It  does  not  charge  the  spe- 
cific offense  defined  by  the  statute.  This 
charge  is  found  only  In  the  last  paragraph 
of  the  Information.  Upon  precedent.  It 
should  appear  In  the  body  of  the  Informa- 
tion, Immediately  after  the  allegation  that 
Hannay,  believing  said  representations,  etc., 
was  Induced  thereby,  and  did,  convey,  etc. 
Approved  forms  In  this  regard  may  be  found 
in  State  v.  &£artln,  supra;  State  ▼.  Donald- 
son, 148  S.  W.  79;  Wharton,  Free,  of  Indict 
ToL  1,  form  No.  629  et  seq.  In  Common- 
wealth T.  Dean,  110  Mass.  64,  an  indictment 
similar  In  form  to  the  one  under  discussion 
was  held  bad.  The  court,  speaking  of  the 
concluding  statement,  says:  "It  Is  a  state- 
ment of  a  legal  conclusion  from  the  facts 
charged.  The  conclusion  does  not  follow  the 
premises.  The  only  allegation  of  Intent  to 
defraud  Is  made  argumentatlvely  and  as  a 
legal  InferMice  from  t&da  stated,  and  the 
Inference  Is  unsound."  The  contention  of 
defendant  also  finds  support  In  State  v.  Pick- 
ett, supra.  The  point,  however,  was  not  con- 
trollliig  In  the  latter  case.  The  main  objec- 
tion was  the  failure  to  describe  the  false 
pretense,  and  It  was  upon  that  ground  that 
the  Information  was  held  defective. 

We  are  not  disposed  to  encourage  pure- 
ly technical  objections,  based  upon  ancient 
forms  and  precedents.  With  due  respect 
for  precedent  and  rule,  we  think  that  when 
an  Information,  taken  as  a  whole,  clearly  ad- 
vises the  defendant  that  he  Is  charged  with 
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an  offense  as  defined  by  the  statute,  and 
clearly  sets  forth  the  facts  on  which  the 
charge  Is  based.  It  Is  sufficient  Measured 
by  this  rule,  the  Information  is  good.  We 
do  not  agree  with  the  reasoning  of  the  Massa- 
chusetts court,  above  set  forth.  A  charge 
of  felonious  intent  Is  necessarily  a  deduction 
or  Inference  from  the  alleged  facts.  The 
charge  In  the  final  paragraph  of  tbe  Informa- 
tion sufficiently  charges  the  Intent  and  ap- 
propriately refers  to  the  previous  allegations 
of  fact  upon  which  the  Inference  naturally 
arises. 

U]  2.  'llie  defendant  makes  the  following 
objection  to  Instmctlon  No.  1,  given  by  the 
court:  "Instruction  No.  %  Is  erroneous,  for 
the  reason  that  It  assumes  and  directs  the 
jury  that  Ernest  Lovan  and  the  Ernest  Lov- 
an Investment  Company  were  not  the  owners 
of  the  real  estate  described,  assumes  and 
directs  the  jury  that  said  real  estate  was  not 
free  and  clear  of  Incumbrances,  assumes 
and  directs  the  jury  that  Ernest  Lovan  knew 
that  said  real  estate  was  not  free  and  clear, 
and  assumes  and  directs  tbe  jury  that  Lovan 
knew  It  was  mortgaged." 

Said  Instruction  Is  as  follows :  "The  court 
Instructs  the  jury  that  it  they  find  and  be- 
lieve from  the  evidence  that  at  the  county 
of  Jackson  and  stete  of  Missouri,  at  any 
time  within  three  years  next  before  the  29th 
day  of  October,  1910,  the  date  of  the  filing 
of  the  Information  In  this  case,  that  the  de- 
fendant, Ernest  Lovan,  with  Intent  unlawful- 
ly and  feloniously  to  cheat  and  defraud  one 
George  F.  Hannay,  did  falsely,  fraudulent- 
ly, and  feloniously  represent  and  pretend  to 
the  said  George  F.  Hannay  that  he,  the  said 
Ernest  Lovan  and  the  Ernest  Lovan  Invest- 
ment Company,  a  corporation  organized  and 
existing  under  tbe  laws  of  the  state  of  Mis- 
souri, were, then  and  there  the  owners  in  fee 
simple,  free  and  clear  of  all  Incumbrances 
whatsoever,  of  the  real  estate  set  out  and 
described  in  tbe  information  as  lying  and  be- 
ing In  Morgan  county,  Missouri,  and  that 
the  said  George  F.  Hannay  was  then  and 
there  the  lawful  owner  of  one  hundred  and 
twMity-eeven  and  'two-sevMiths  (1272/t) 
shares  of  the  capital  stock  of  the  Palace 
Stable  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  stete  of 
Missouri,  and  engaged  in  Kansas  City,  in 
said  stete,  and  that  said  shares  of  stock 
were  at  said  time  of  the  value  of  $30  or 
more,  and  of  one  hundred  and  sixty  (160) 
shares  of  the  capltel  stock  of  the  Fashion 
Steble  Company,  a  corporation  organized 
under  the  laws  of  the  stete  of  Missouri,  and 
engaged  in  Kansas  City,  in  said  stete,  which 
said  shares  of  stock  were  at  said  time  of  the 
value  of  ^0  or  more,  and  that  the  said  Er- 
nest Lovan  then  and  there  offered  and  pro- 
posed to  him,  the  said  George  F.  Hannay, 
that  he,  the  said  Ernest  Lovan,  would  then 
and  there  trade,  transfer,  and  convey  to  him, 
the  said  George  F.  Hannay,  one-half  of  the 
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capital  stock  of  the  said  Ernest  Lovan  In- 
TeBtment  Company,  a  corporation  as  afore- 
said, and  would  then  and  there  trade,  trans- 
fer, and,  by  good  and  sufficient  warranty 
deed,  convey  to  the  said  Ernest  Lovan  In- 
vestment Company  one-half  of  the  real  es- 
tate above  described  In  exchange  for  the 
said  shares  of  stock  of  Palace  Stable  Com- 
pany,  a  corporation  as  aforesaid,  and  the 
said  shares  of  stock  of  the  Fashion  Stable 
Company,  owned  by  said  Hannay  as  afore- 
said, and  that  the  said  George  F.  Hannay, 
believing  the  said  Ernest  Lovan  and  the  Er- 
nest Lovan  Investment  Company  to  be  the 
owners  of  said  real  estate  described  as  afore- 
said, and  believing  the  said  statements  of 
said  Lovan  In  that  behalf,  made  as  afore- 
said, to  be  tme,  and  relying  thereon  and  be- 
ing deceived  thereby,  was  induced  by  reason 
thereof  to  assign,  convey,  transfer,  and  de- 
liver to  the  said  Ernest  Lovan  all  of  the 
said  shares  of  stock  in  the  said  Palace  Stable 
Company  and  the  said  Fashion  Stable  Com- 
pany, as  above  set  forth  and  described,  by 
him,  the  said  George  F.  Hannay,  owned  as 
aforesaid,  in  exchange  for  one-half  of  the 
capital  stock  of  the  said  Ernest  Lovan  In- 
vestment Company,  which  he,  the  said  Er- 
nest Lovan,  did  then  and  there  pretend  to 
assign  and  convey  to  him,  the  said  George 
F.  Hannay;  and  if  the  jury  further  find 
that  whereas,  in  truth  and  in  fact,  neither 
the  said  Ernest  Lovan  nor  the  said  Ernest 
Lovan  Investment  Company  was  then  and 
there  the  owner  of  the  said  real  estate,  as 
hereinbefore  described,  free  and  clear  of  in- 
cumbrances; and  it  the  jury  shall  further 
find  tliat  whereas,  in  truth  and  in  fact,  the 
said  Ernest  Lovan  and  the  Ernest  Lovan 
Investment  Company,  or  either  of  them, 
was  not  then  and  there  the  owner  of  the 
lands  in  Morgan  county,  Missouri,  hereinbe- 
fore mentioned  and  described,  free  and  clear 
of  all  Incumbrances  whatsoever,  but  that  the 
said  land,  and  every  part  thereof,  was  then 
and  there  incumbered  with  a  valid  and  sub- 
sisting mortgage  lien  of  fourteen  hundred 
($1,400.00)  dollars,  by  virtue  of  two  deeds  of 
trust,  both  dated  July  3,  1909,  executed  by  J. 
E.  Snodgrass  to  J.  E.  Berry  to  secure  the  pay- 
ment of  two  promissory  notes  of  even  date 
for  six  hundred  ($600.00)  dollars  and  eight 
hundred  ($800.00)  dollars,  respectively,  the 
former  due  in  nine  months  after  Its  date,  the 
l&tter  due  one  year  after  its  date,  both  notes 
drawing  interest  at  the  rate  of  7  per  cent 
per  annum,  said  mortgages  being  of  record  in 
the  office  of  the  recorder  of  deeds  of  Morgan 
county,  Missouri,  in  Book  21,  page  306,  all  of 
which  he,  the  said  Ernest  Lovan,  then  and 
there  well  knew ;  and  if  the  jury  further  find 
and  believe  from  the  evidence  that  the  said 
Ernest  Lovan,  by  means  of  the  said  deception 
and  false  and  fraudulent  statements  and 
pretenses,  if  any,  so  made  as  aforesaid,  then 
and  there  unlawfully,  knowingly,  and  fraud- 
uloitly  and  feloniously  did  obtain  of  and 
from  him,  the  said  George  F.  Hannay,  the 


said  shares  of  the  capital  stock  of  the  Pal- 
ace Stable  Company  and  the  said  shares  of 
the  capital  stock  of  the  Fashion  Stable  Com- 
pany, as  above  described,  and  the  said  prop- 
erty was  of  the  value  of  $30  or  more — then 
you  will  find  the  defendant  gnllty  as  shown 
in  the  information,  and  assess  his  punish- 
ment at  imprisonment  in  the  state  penitm- 
tiary  for  a  term  of  not  less  than  two  years, 
and  not  more  than  five  years." 

The  use  of  the  word  "whereas"  In  the  neg- 
ative part  of  this  instruction  is  awkward  and 
meaningless.  StiU,  by  using  before  It  the 
words  "if  the  jury  shall  further  find  that," 
the  defect  pointed  out  by  this  court  In  State 
V.  Steele,  226  Mo.  683,  126  S.  W.  400^  cited 
by  defendant,  is  cured. 

[3,4]  Defendant  offered,  and  was  refused, 
an  instruction  directing  the  jury  to  acquit, 
on  the  theory  that  there  was  a  failure  of 
proof.  The  information  describes  the  land 
in  Morgan  county  as  follows:  "The  west 
IiaU  of  southeast  quarter  and  southeast 
quarter  of  northeast  quarter  and  the  north- 
east quarter  of  the  southeast  quarter,  all  in 
section  10,  township  40,  range  19,  containing 
160  acres;  and  the  east  one-half  of  the 
northeast  quarter  of  section  15,  and  the 
southeast  quarter  of  the  southeast  quarter 
of  section  10,  township  40,  range  19,  contain- 
ing 120  acres,  all  in  Morgan  county,  Missou- 
ri"—making  in  all  280  acres. 

Hannay  testified  tliat  defendant  told  him 
that  he  owned  280  acres  in  Morgan  county. 
Mo.,  free  and  clear  of  incumbrances,  and 
gave  him  a  list  of  the  lands  owned  by  him, 
all  of  which  lands  he  said  were  clear  and 
free  of  incumbrances,  except  those  designat- 
ed otherwise  in  the  list;  and  tliat  he  copied 
this  list  into  the  contract  read  in  evidence. 
In  tliat  contract  appears  this  item  in  the 
list  of  lands:  "280  acres,  Morgan  coanty, 
Missouri,  $3,500."  Hannay  further  pro- 
duced and  put  in  evidence  two  deeds,  one  for 
160  acres  and  one  tor  120  acres,  in  Morgan 
county.  Mo.  The  description  in  the  two 
deeds,  taken  together,  corresponds  to  the 
description  in  the  information.  Hannay  tes- 
tified that  defendant  lianded  him  these  two 
deeds,  in  response  to  his  request  for  a  de- 
scription of  the  280  acres  mentioned  in  the 
list  la  the  aforesaid  contract,  and  told  him 
that  they  covered  that  property.  All  this 
testimony  was  strenuously  objected  to  as  not 
sustaining  the  description  of  the  property  In 
the  information,  and  also  because  these  deeds 
were  handed  to  Hannay  by  defendant  after 
the  transaction  complained  of  was  completed. 
The  deeds  were  admitted  for  the  sole  pur- 
pose of  establishing  a  description  of  the  280 
acres.  We  think  the  court  committed  no 
error  in  overruling  the  objections,  and  con- 
sequently no  error  in  refusing  the  Instruc- 
tion offered  by  defendant  The  introduction 
in  evidence  of  the  two  deeds  and  the  testi- 
mony therewith  tctaded  to  establish  the 
identity  of  the  280  acres  mentioned  in  the 
contract,  and  the  subject  of  the  alleged  reiH 
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resentations,  with  the  land  described  In  the 
Information. 

[I]  3.  The  testtmony  for  the  state  develop- 
ed the  fact  that  at  the  time  when  the  al- 
leged representations  were  made  by  defend- 
ant concerning  the  Morgan  county  land,  the 
same  was  Incumbered  by  two  deeds  of  trust 
of  several  hundred  dollars  each.  Defendant 
testified  that  he  told  Hannay  of  the  exist- 
ence of  these  two  incumbrances,  and  told 
him,  further,  that  he  had  an  arrangement 
with  the  holder  of  them,  Mr.  J.  J.  SwotCord, 
by  which  he  could  get  them  at  any  time  and 
clear  them.  Mr.  SwotCord  testified  that  he 
held  the  two  deeds  of  trust  on  this  Morgan 
county  land,  and  that  they  bad  been  put 
up  with  him  by  defendant  as  collateral  for 
a  loan.  Defendant's  counsel  asked  Swofford, 
In  substance,  whether  he  had  a  conversation 
with  defendant  with  reference  to  surrender- 
ing these  notes.  Objection  by  the  state  was 
sustained.  Defendant  urges  that  this  ruling 
was  error  materially  alTecting  his  rights. 
The  state  contends  that  defendant  has  no 
standing  to  urge  this  assignment,  because 
he  made  no  'formal  ofl^er  to  show  such  ar- 
rangement to  take  up  the  notes  as  defend- 
ant claimed ;  and,  further,  that,  even  If  there 
had  been  such  an  arrangement,  it  would  be 
immaterial.  The  defendant's  counsel  suffi- 
ciently indicated  their  purpose,  and  the  court 
so  understood  it  The  ruling  of  the  court 
was  put  upon  the  ground  that  such  arrange- 
ment was  immaterial,  inasmuch  as  it  had  not 
been  carried  out  We  think  the  objection 
to  this  line  of  inquiry  should  have  been  over- 
ruled. If  an  arrangement  existed  by  which 
defendant  could  at  any  time  clear  the  lien 
of  these  deeds  of  trust,  that  fact  would  be 
material  upon  the  question  of  intent  De- 
fendant had  testified,  without  objection  by 
the  state,  that  he  had  told  Hannay  that  he 
had  an  arrangement  with  Swofford  by  which 
he  could  at  any  time  get  these  notes  and 
deeds  of  trust  We  tmnk  testimony  upon 
this  point  from  Swofford  would  be  compe- 
tent in  corroboration  of  the  testimony  of 
defendant.  If  defendant  pledged  these  mort- 
gages to  Swofford,  it  is  fair  to  assume  that 
he  owned  them.  Suppose  he  had  not  pledg- 
ed them,  but  was  holding  them  as  owner 
— It  is  conceded  that  he  had  title  to  the 
land— and  had  said,  under  such  conditions, 
that  the  land  was  dear  of  incumbrances.  It 
would  hardly  be  claimed  that  such  facts 
could  not  be  shown  upon  the  question  of 
criminal  intent  Tet,  if  he  had  an  agreement 
by  which  he  could  certainly  clear  the  land 
of  these  mortgagee,  although  they  were  hy- 
pothecated, and  Intended  so  to  do,  the  effect 
would  be  practically  the  same,  so  far  as  the 
facts  related  to  a  criminal  Intent  The  rul- 
ing of  the  court  was  prejudicial  error,  and 
must  result  In  a  reversal  of  the  Judgment 

[I]  4.  In  bis  opening  statement  the  prose- 
cutor detailed  to  the  Jury  certain  facts  which 
he  inroposed  to  prove,   concerning  another 


transaction  involving  defendant,  and  of  a 
fraudulent  nature.  Objections  by  defendant 
were  overruled.  A  witness  was  permitted 
to  testify  to  the  facts  of  this  transaction, 
against  defendant's  objection.  After  the  tes- 
timony was  in,  the  court  ruled  it  incompe- 
tent, and  withdrew  It,  by  verbal  direction, 
from  the  jury.  The  unfairness  to  defendant 
of  such  proceeding  is  obvious.  The  evidence 
was  damaging  to  the  character  of  the  de- 
fendant The  court,  by  this  ruling  and  direc- 
tion, withdrew  It  from  the  jury  In  form; 
but  was  it  within  the  court's  power  to  with- 
draw it  from  their  consideration  in  fact? 
It  is  easy  to  believe  that  a  man  who  has 
done  wrong  once  will  do  wrong  again.  The 
converse  of  this  is  recognized  by  the  law, 
when  it  permits  proof  of  good  character  to 
be  given  In  evidence  In  favor  of  a  defend- 
ant Out  of  consideration  for  the  defend- 
ant, our  law,  whether  wisely  or  not,  refuses 
to  permit  the  state,  in  making  out  its  case, 
to  give  evidence  of  bad  character,  or  of 
former  crimes  committed  by  the  defendant; 
yet  knowledge  of  bad  character  and  former 
offenses  is  exceedingly  persuasive  to  believe 
in  the  truth  of  the  present  charge.  It  is 
practically  Impossible  for  a  man  sitting  In 
Judgment  to  exclude  from  the  final  make-up 
of  his  mind  facts  which  have  lodged  there, 
even  if  the  court  gravely  tells  him  that  such 
facts  should  not  have  been  disclosed,  and 
tells  him,  further,  not  to  consider  them.  The 
court  does  not  t^l  him  that  such  statements 
are  not  true.  The  objections  by  counsel  for 
defendant  probably  convince  him  that  they 
are  true.  He  may  believe  that  the  witness 
has  testified  truthfully  to  facts  which  the 
court  tells  him  he  should  not  consider.  So 
that  to  the  juror  It  must  appear  that  be  is 
directed  to  exclude  from  consideration  the 
truth,  and  a  truth  of  a  most  convincing  char- 
acter. He  is  unable  to  obey  this  direction  if 
he  would.  Hence,  so  long  as  this  rule  of  ex- 
clusion is  the  law,  it  is  incumbent  vtvon  the 
court  to  see  to  it  that  such  evidence  does  not 
get  before  the  jury.  We  have  suggested 
what  we  regard  as  the  proper  course  in  such 
case  in  State  v.  Hyde,  234  Mo.  200,  136  S. 
W.  316.  In  the  case  at  bar  it  would  have 
been  a  simple  matter,  when  the  objection 
was  first  made  to  the  opening  statement,  to 
send  the  Jury  out,  get  a  full  statement  from 
the  prosecutor,  and  rule  on  the  question. 
Whether  a  case  should  be  reversed  where 
this  is  the  only  error  committed,  we  need 
not  decide,  as  the  ruling  finally  made  by  the 
trial  court  will,  no  doubt,  control  the  matter 
if  It  comes  up  on  a  retrial. 

[7]  6.  It  is  finally  urged  that  the  contract 
read  in  evidence  does  not  sustain  the  charge 
in  the  Information.  It  was  argued  that  the 
written  contract  does  no  more  than  bind  the 
defendant  to  a  guaranty  of  title,  and  does 
not  amount  to  an  assertion  of  present  clear 
title.  If  the  case  depended  solely  upon  the 
written  contract,  this  point  might  be  worthy 
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of  serious  consideration ;  bnt  the  prosecntlng 
witness  swears  that  the  defendant  assured 
him  verbally,  before  the  written  contract  was 
drawn,  that  the  land  was  nnincumbered. 
The  rule  applied  In  clrll  cases  la  actions  up- 
on written  contracts,  namely,  that  prior  con- 
versations and  oral  agreements  are  merged 
in  the  writing,  can  have  no  application  here. 
E^ud  ia  not  merged  in  a  written  contract. 
Gooch  V.  Conner,  8  Mo.  391.  There  is  no 
question  here  as  to  the  contract  between 
the  parties,  or  that  the  writing  does  not 
truly  state  it  Where  the  written  contract 
Itself  was  brought  about  by  fraud,  proof  of 
that  fraud  may  be  in  parol.  When  the  parol 
testimony  was  offered,  defendant  did  not  ob- 
ject, presumably  because  counsel  saw  no 
grounds  for  objection.  In  out  Judgment, 
none  existed. 

Because  of  the  error  committed  In  ruling 
out  the  testimony  of  witness  Swoftord,  the 
judgment  Is  reversed  and  the  cause  re- 
manded. 

BROWN,  P.  J.,  and  KBNNISH,  J.,  concur. 


STATE  ex  rel.  OOLDMAN,  County  Treasurer, 
T.  BliAIR  et  aL 

(Supreme  Court  of  MUmonrl.     July  2,  1912. 
Rehearing  Denied  Nov.  14,  1912.) 

1.  Dbainb  (S  14*>— Oeoanization  of  Dis- 
tbicts— colultbhal  attack. 

The  legality  of  the  organization  of  a  drain- 
age district  cannot  be  collaterally  attacked  in 
an  action  to  collect  drainage  taxes. 

[Ed.    Note. — For    other    cases,    see    Drains, 
Cent  Dig.  H  6,  6;  Dec.  Dig.  S  14.*] 

2.  Drains  (|  14*)— Ircospobation  of  Dis- 
TBicr— Notice  to  Owners. 

Rev.  St  1900,  {  6587,  providing  a  notice 
to  landowners  of  the  application  to  iiicori>orate 
a  drainage  district  shall  be  published  in  four 
issues  of  some  weekly  paper,  the  last  insertion 
to  be  before  the  day  set  for  hearing,  does  not 
require  the  last  publication  of  a  notice  to  be 
on  the  last  day  before  the  day  set  for  hearing. 

[Ed.    Note. — For    other    cases,    see    Drains, 
Cent  Dig.  H  S.  6 ;  Dec.  Dig.  i  14.*] 

8.  OoHSTrnmoNAi.  Law  (|  290*)— Drains  (S 
78*) — Due  Process  of  Law— Heabino  in 
Drainage  PROCEEOiNas— Time. 

Rev.  St  1909,  g  5587,  requires  notice  to 
landowners  of  an  application  to  incorporate  a 
drainage  district  to  be  published  in  four  i^snes 
of  a  weekly  paper ;  the  last  insertion  to  be 
before  the  day  set  for  hearing.  The  hearing 
of  objections  by  landowners  of  assessment  of 
benefits  was  set  for  March  20,  1906,  and  notice 
of  hearing  was  published  on  February  16th, 
March  2d,  9th,  and  16th.  A  certain  landowner 
resided  in  the  state  of  New  Jersey,  and  the 
time  required  to  travel  from  New  Jersey  to 
Bates  county.  Mo.,  where  the  land  is  situated, 
was  36  hours.  The  clerk  or  judge  of  the  coun- 
ty court  knew  where  such  defendant  lived. 
Held,  that  it  could  not  be  said  that  the  notice 
required  was  not  notice  at  all  until  its  pub- 
lication the  fourth  time,  or  that  the  pnblica- 
tion  of  the  notice  was  for  so  short  a  time  as 


to  constitute  the  taking  of  the  property  withoat 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  (I  871-875 :  Dec  Dig. 
i  290;*  Drains,  Cent  Dig.  f{  7ft-«l;  Dec 
Dig.  S  76.*] 

4.  Notice  (H  II*)— Sufticienct  of  Publica- 
tion. 

As  a  rule,  when  the  law  requires  a  notice 
to  be  published  for  a  certain  number  of  days 
before  legal  proceedings  are  had,  it  is  sufficient 
if  the  last  publication  occur  before  such  pro- 
ceedings are  had. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Diig.  Sf  25-29;   Dec.  Dig.  S  11*] 

5.  OOTTBTB  (S  93*)— RUI,B  OF  DECISION. 

The  ibupreme  Court  is  not  bound  to  fol- 
low its.  prior  decisions  if  they  be  erroneous, 
though  it  usually  follows  them  when  to  do  oth- 
erwise would  disturb  a  large  number  of  titles. 
[EH.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S§  386-339 ;   Dec.  Dig.  i  93.*] 

6.  Drains   (S   76*)— Ebtablishuent— Notice 
TO  Pbopebtt  Owners. 

Rev.  St  1909,  g  5584,  provides  for  the 
appointment  of  a  surveyor  and  three  viewers 
to  survey  and  estimate  the  expense  of  drain- 
ing lands  and  assess  the  benefits,  and  that  the 
viewers  shall  state  in  their  report  the  name 
of  the  owners  of  each  tract  "so  far  as  they 
are  by  diligent  effort  able  to  ascertain  the 
same,"  and  section  6587  provides  that  the  clerk 
shall  fix  a  time  for  hearing  objections  to  the 
assessment  of  benefits,  and  thereupon  issue  a 
notice  directed  b^  name  to  every  person  re- 
turned by  the  engineer  and  viewers  as  the  own- 
er of  every  lot  affected,  and  issue  like  notice 
by  name  to  all  persons  "whom  it  may  in  any 
manner  be  ascertained"  own  any  interest  in  the 
land,  as  well  as  notice  generally  to  all  persons 
owning  such  lands,  without  mentioning  their 
names.  Held,  that  the  statutes  do  not  re- 
quire the  viewers  to  go  to  the  record  of  deeds 
to  ascertain  who  owns  the  lands  against  which 
they  have  assessed  benefits. 

[Sid.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  U  76-81;   Dec  Dig.  {  7&*] 

7.  Drains   ({   76*)— Collection    of   Assess- 

ItENTB — SUFFICIEMOr  OF  NOTICE. 

Since  the  drainage  law  does  not  require 
the  same  kind  of  notice  as  in  ordinary  suits  to 
collect  back  taxes,  the  sufficiency  of  the  no- 
tice of  hearing  of  objections  to  the  assessment 
of  benefits  in  drainage  proceedings  must  be  gov- 
erned by  the  provisions  of  the  drainage  law. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  IS  7&-SI ;   Dec  Dig.  |  78.*] 

8.  Statdtos    (§    227*)— CoNSTBUcnoN— Man- 
nATOBY  Stattjtes— "Mat." 

The  word  "may,"  when  used  in  a  statute,  is 
sometimes  construed  as  mandatory,  but  more 
frequently  as  directory. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S{  308,  309:   Dec.  Dig.  f  227.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  6,  pp.  4418-4447 ;  vol.  8,  p.  7719.] 

9.  Drains   (g  76*)— BIstablishusnt  of  Du- 

'    TBICT— PCBLICAnON   OF   NOIIOB. 

The  fact  that  an  order  of  the  conn^  court 
directing  notice  of  the  assessment  of  drainage 
benefits,  directed  the  clerk  to  insert  the  notice 
in  the  "Western  Enterprise,"  when  it  was  in 
fact  inserted  in  the  "Rich  Hill  Enterprise," 
was  not  a  fatal  variance  so  as  to  invalidate 
the  notice,  where  the  evidence  showed  tliat 
there  was  only  one  paper  in  the  dty,  which 
was  sometimes  designated  by  the  one  name  and 
sometimes  by  the  other. 

[EM.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  gg  76-81:   Dec  Dig.  |  76.*] 
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10.  Drains  (|  76*)— CoNSirnmowAi.  Law  (| 
290*)— Notice— PEK80W8  Entitled. 

A  notice  of  drainage  proceedings  addressed 
to  "the  estate  of  B.,  B.'s  lieirs,"  etc.,  was  not 
objectionable  as  not  being  due  process  of  law 
because  B.'s  will  investing  his  heirs  with  title 
to  the  land  soaght  to  be  assessed  was  on  record 
showing  the  name  of  the  heir  taking  the  es- 
tate. 

[ESd.  Note.— For  othef  cases,  see  Drains, 
Cent  Dig.  H  76-«l;  Dec  Dig.  |  76;*  Con- 
stitutional fiw,  Cent  Dig.  K  871-876;  Dec. 
Dig.  f  290.*] 

11.  Dbains   (J  76*) — OBJBcnoNS  to  Abbess- 
ifENiv-TiMK   OF  Hbakino — "Rjcoin:.AB    Sxs- 

'Seoclab     Meetino"  —  "Reoulae 


,,         ii' 


SIGN 

Tebu." 

Under  Rev.  St  1909,  I  5615,  providing 
that  the  terms  "regular  session"  and  "regular 
meeting"  of  the  county  court  as  used  in  the 
article,  shall  include  the  regular  sessions  of 
sncb  court  commencing  on  the  first  Monday  in 
February,  etc.,  as  well  as  any  adjourned  term 
provided  for  by  the  court  when  in  session,  fix- 
ing the  date  of  hearing  objections  to  an  assess- 
ment of  benefits  at  an  adjourned  session  of  the 
connty  court  was  sufficient  within  Rev.  St 
1909,  f  5587,  contained  in  the  same  chapter 
and  article,  requiring  such  date  to  be  fixed  at 
"the  next  regular  term"  of  the  county  court 

[Ed.  Note.— For  other  cases,  see  Draina, 
Cent  Dig.  {f  76-»l;    Dec  Dig.  |  78.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6038,  6040.] 

12.  Statutes  (§   185*)— Conbtbuction. 
Whatever  is  implied  is  as  much  a  part  of 

a  statute  as  though  expressly  inserted  therein. 
[Eld.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  |  204 ;   Dec  Dig.  |  185.*] 

13.  Notice  (i  9*)— Tncs  Retubhablb. 

If  the  law  fixes  a  definite  date  on  which  a 
notice  is  returnable,  it  cannot  be  returned  on 
a  different  date. 

[Bid.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  H  16-21;   Dec  Dig.  |  9.*] 

14.  Pbocbss  (i  70*)— Sebvici — Odnbtbuotive 
Sbbvick. 

Statutes  giving  jurisdiction  by  constructive 
service  must  be  strictly  construed. 

[EH.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  84;    Dec.  Dig.  i  70.*] 

in  Banc.  Appeal  from  Circuit  Court,  Ver- 
non County;   B.  Q.  Thurman,  Judge. 

Suit  by  the  State,  on  the  relation  of  S.  h. 
Coleman,  Treasurer  and  ex  officio  Collector 
of  Revenue  of  Bates  County,  against  De 
Witt  C.  Blair  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Civil  action  in  the  circuit  court  of  Bates 
county  to  collect  drainage  taxes  in  the  sum 
of  $2fiB»JS0.  Plalntltr  had  Judgment  below, 
and  defendants  appeaL 

Plaintiff's  petition  alleges  the  organisation 
of  drainage  district  No.  1  in  Bates  county. 
Mo.,  by  the  county  court  of  that  county  on 
February  7,  1906,  under  the  provisions  of  ar- 
ticle 4,  chapter  122,  R.  S.  1899  (now  arUcle 
4,  chapter  41,  R.  S.  1909).  The  taxes  sued 
for  were  levied  by  the  connty  court  in  the 
year  1907,  to  pay  bonds  issued  and  sold  to 
raise  money  to  drain  overflowed  lands  of  de- 
fendants and  other  persons  situated  within 
said  drainage  district  These  taxes  remain- 
ed unpaid  on  November  1,  1908,  and  this 


suit  is  to   enforce  the  lien   of  said  taxes 

against  the  lands  of  defendants.  Defendant 
De  Witt  C.  Blair  filed  a  separate  answer 
asserting  ownership  in  himself  of  the  lands 
described  in  plaintiff's  petition,  and  denying 
generally  all  other  allegations  therein.  The 
other  defendants  filed  no  pleadings  and  made 
no  defense.  For  the  purpose  of  this  opin- 
ion, Blair  will  be  hereafter  treated  as  the 
sole  defendant  The  delinquent  drainage 
tax  bills  upon  which  plaintiff's  suit  is  based 
were  Introduced  In  evidence.  Whereupon,  to 
overcome  the  prima  facie  case  thus  made  by 
plaintiff,  defendant  assailed  the  incorpora- 
tion of  the  drainage  district,  and  attempted 
to  prove  the  invalidity  of  the  tax  bills  by  in- 
troducing the  records  of  the  county  court 
and  the  petition,  reports,  notices,  and  other 
proceedings  which  resulted  In  the  organiza- 
tion of  said  drainage  district  and  the  assess- 
ment of  benefits  against  bis  lands. 

John  H.  Lucas,  of  Kansas  City,  and  Har- 
vey Clark,  of  Nevada,  Mo.,  for  appellants. 
T.  J.  Smith  and  J.  F.  Smith,  both  of  Butler, 
for  respondent 

BROWN,  J.  (after  stating  the  facts  as 
above).  L  The  defendant  contends  that  the 
Judgment  of  the  county  court  organizing  and 
Incorporating  the  drainage  district  is  void 
because:  (1)  Only  two  of  the  three  viewers, 
appointed  by  the  court  to  examine  the  lands 
sought  to  be  drained,  reported  in  favor  of 
the  necessity,  uttllty,  and  practicability  of 
the  proposition,  while  the  third  viewer  made 
an  adverse  report  on  said  proposition;  and, 
(2)  section  5581,  R.  S.  1909,  is  unconstitu- 
tional, in  that  the  notice  therein  prescribed 
Is  not  due  process  of  law.  Defendant  also 
asserts  that  the  notice  issued  under  said 
last-named  section  was  irregular  and  in- 
sufficient in  both  form  and  snbstanpe. 

[1]  Neither  of  the  issues  thus  tendered  can 
avail  defendant  in  this  action,  because  a 
drainage  district  is  a  public  corporation,  and 
the  legality  of  its  organization  and  the  suffi- 
ciency of  its  corporate  existence  cannot  be 
Inquired  into  in  this  collateral  action.  State 
V.  Fuller,  96  Mo.  166,  9  S.  W.  683 ;  CatboUc 
Church  V.  Tobbeln,  82  Mo.  418;  Bumham  ▼. 
Rogers,  167  Mo.  17,  66  S.  W.  970;  School 
District  V.  Hodgin,  180  Mo.  70,  79  a.  W.  148. 

[2,  3]  IL  It  is  further  contended  that  the 
length  of  time  prescribed  by  section  5587,  R. 
S.  1909,  for  the  publication  of  notice  to 
landowners  of  the  date  when  they  may  be 
heard  on  the  question  of  benefits  assessed 
against  their  lands  for  the  drainage  of  same, 
is  so  short  as  to  constitute  the  taking  of  prop- 
erty without  due  process  of  law,  as  prohibit- 
ed by  section  30,  article  2,  Constitution  of 
Missouri,  and  section  1,  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 

Section  5587,  supra,  provides  that  notice  to 
landowners  of  the  application  to  incorpo- 
rate a  drainage  district  "shall  be  published 
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In  four  Issues  of  some-  weekly  newspaper 
published  In  the  county,  the  last  Insertion 
to  be  before  the  day  set  for  hearing."  From 
the  phraseology  of  the  statute  quoted,  it  is 
eTident  that  the  last  publication  of  the  no- 
tice need  not  be  on  the  last  day  before  the 
day  set  for  the  hearing.  Statutes  of  prac- 
tically the  same  purport  hare  been  construed 
by  this  court  to  be  complied  with  when  the 
last  insertion  of  the  notice  occurred  10  days 
before  the  cause  was  set  for  hearing.  Rob- 
bins  V.  Boulware,  190  Mo.  33,  88  S.  W.  674, 
109  Am.  St  Bep.  746;  Ratllff  r.  Magee,  165 
Mo.  461,  65  S.  W.  713.  Thus  It  will  be  seen 
that  the  issue  presented  here  is  not  alone 
whether  section  5587,  supra,  is  unconstitu- 
tional, but  whether  the  notice  as  published 
and  the  Judgment  based  thereon  amounted 
to  taking  defendant's  property  without  due 
process  of  law. 

The  hearing  of  objections  by  the  landown- 
ers to  the  assessment  of  benefits  against  their 
lands  was  set  for  March  20,  1006,  and  the 
notice  of  said 'hearing  was  published  In  the 
Bich  Hill  Enterprise  on  February  16  and 
March  2,  9,  and  16,  1906.  Defendant  Blair 
resided  in  the  state  of  New  Jersey,  and  the 
time  required  to  make  the  trip  from  New 
Jersey  to  Bates  county.  Mo.,  is  36  hours. 

What  constitutes  due  process  of  law  is  in 
a  large  measure  governed  by  the  particular 
facts  of  each  case.  No  general  rule  can 
be  laid  down  that  will  cover  all  cases. 

The  defendant  cites  and  mainly  reUes  up- 
on Boiler  T.  HoUy,  176  U.  S.  398,  20  Sup.  Ct. 
410,  44  li.  Ed.  520,  which  was  an  action  to 
enforce  a  vendor's  lien  against  real  estate 
in  Texas  owned  by  a  party  residing  in  the 
state  of  New  Jersey.  The  statute  of  Texas 
prescribed  five  days'  notice;  and  the  pro- 
cess in  that  case  was  delivered  personally 
to  the  defendant  five  days  before  the  action 
was  set  for  trial.  The  lUstance  between  the 
place  of  trial  and  the  place  of  service  was 
so  great  that  It  would  have  required  four 
days'  continuous  travel  for  defendant  to 
have  been  present  at  the  trial.  The  process 
so  served  was  adjudged  insufficient  because 
not  allowing  the  defendant  a  reasonable  time 
to  employ  counsel  and  attend  the  trial,  and 
therefore  was  held  not  to  be  due  process  of 
law.  It  will  be  readily  seen  that  the  facts  in 
this  case  are  entirely  unlike  the  facts  in 
Boiler  V.  Holly,  supra.  There,  the  clerk  of 
the  court  Issuing  the  process  must  have 
known  that'  the  defendant  was  so  far  away 
from  the  place  of  trial  that  he  would  need 
niore  than  five  days'  time  after  service  of 
process  to  go  to  Texas,  employ  counsel,  and 
prepare  for  his  defense.  The  clerk  knew 
where  defendant  lived,  otherwise,  he  could 
not  have  forwarded  the  process  to  be  serv- 
ed on  him  in  New  Jersey;  while  in  the  case 
.at  bar  it  .does  not  appear  that  the  clerk  of 
.the  connty  court  or  the  Judges  thereof  had 
jiny  knowledge  of  the  whereabouts  of  de- 
{fendAQt     It  would  certainly  be  a  dangw- 


ous  doctrine  to  announce  that  constructive 
service  by  publication  In  a  newspaper  migbt 
be  rendered  invalid  because  the  defendant  or 
other  parties  to  be  notified  were  so  far  away 
from  the  place  where  the  court  is  sitting 
that  the  notice  could  not  reach  them  In 
time  to  be  efTective. 

In  Wade  on  the  Law  of  Notice  (2d  ESd.)  f 
1029,  it  is  said:  "Publication  Is  a  means  au- 
thorized by  statute  In  most,  if  not  all,  tbe 
states  of  tbe  Union,  for  obtaining  constroc- 
tive  service  of  process,  when  from  the  non- 
residence,  absence  from  the  state,  or  abscond- 
ing of  the  defendant,  a  more  direct  mode  of 
service  becomes  Impracticable.  Service  of 
summons  In  this  manner  is  called  'construc- 
tive,' not  because  the  publication  In  the  man- 
ner prescribed  by  statute  raises  any  reason- 
able presumption  that  thereby  the  defendant 
is  advised  of  the  pendency  of  the  suit,  for 
its  authorization  Is  not  confined  to  cases 
where  there  is  even  a  possibility  of  Its  ever 
coming  to  the  knowledge  of  the  party  to  be 
afTected.  The  defendant  may  have  removed 
so  far  beyond  the  confines  of  civilization  that 
it  would  be  impossible  in  the  nature  of 
things  for  the  paper  containing  the  first  in- 
sertion of  the  notice  to  reach  him  before  the 
return  day,  and  it  will  still  be  as  efTective 
as  though  the  paper  came  regularly  to  Ills 
hands." 

Defendant  proceeds  on  the  theory  that  the 
notice  which  he  complains  of  was  no  notice 
at  all  untU  It  was  inserted  in  the  newspaper 
the  fourth  time.  We  do  not  think  this  prop- 
osition can  be  sustained  upon  authority  or 
sound  reason.  Undoubtedly  the  first,  second, 
and  third  publications  of  the  notice  perform- 
ed some  office.  It  is  well  known  that  no  one 
person  reads  all  the  newspapers,  and  tbat 
whether  or  not  a  defendant  will  actually  see 
a  notice  to  him  when  published  in  a  news- 
paper is  a  mere  matter  of  chance.  He  would 
certainly  be  as  likely  to  see  the  notice  when 
published  the  first  time  as  any  subsequent 
publication. 

[4]  The  usual  rule  Is  that,  when  the  law 
requires  a  notice  to  be  published  for  a  cer- 
tain number  of  weeks  or  days  before  legal 
proceedings  are  had.  It  is  sufficient  If  tbe 
last  insertion  of  the  notice  shall  occur  before 
such  proceedings  are  had.  German  Bank  y. 
Stumpf,  73  Mo.  311;  Drainage  District  v. 
Campbell,  154  Mo.  159,  55  S.  W.  276;  Har- 
per v.  Ely,  66  111.  179;  Fry  v.  BidweU,  74 
111.  381. 

Defendant's  resourceful  counsel  has  called 
our  attention  to  many  statutes  of  Missouri 
prescribing  how  service  may  be  had  by  pub- 
lication; but  he  omits  section  162,  B.  S. 
1909,  providing  for  publication  of  notice  to 
creditors  and  others  Interested  In  proceed- 
ings to  sell  real  estate  of  deceased  persons  to 
pay  debts.  That  statute  calls  for  a  notice 
very  much  like  the  notice  prescribed  in  the 
drainage  law  now  in  Judgment.    To  sell  real 
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estate  throngb  the  probate  court  to  pay  debts 
It  baa  never  been  deemed  necessary  to  In- 
sert tbe  notice  of  the  proceeding  in  a  news- 
paper more  than  28  days  before  the  cause  is 
set  for  hearing.  If  we  were  to  adopt  the 
role  for  which  the  defendant  contends,  it 
would  probably  invalidate  a  large  number  of 
the  probate  sales  whidi  bare  heretofore  tak- 
en place  in  Missouri.  Toung  t.  Downey,  145 
Mo.  250,  46  S.  W.  1086,  68  Am.  St  Bep.  668. 

[i]  We  are  not  bound  to  follow  prior  de- 
cisions of  this  court  If  the  law  as  announc- 
ed therein  be  erroneous,  but  we  usually  fol- 
low our  precedents  when  to  do  otherwise 
would  disturb  a  large  number  of  titles. 
Cruzen  v.  Stephens,  123  Mo.  337,  loc  dt 
346,  27  S.  W.  567,  46  Am.  St  Rep.  649.  Up- 
on the  authorities  hereinbefore  cited  and  for 
the  reasons  noted  in  paragraph  6  of  this 
opinion,  we  overrule  defendant's  contention 
on  this  point  ' 

[I]  III.  Defendant  contends  that  the  no- 
tice as  published  falls  to  comply  with  sec- 
tions 1770  and  1776  of  our  general  Code  of 
Civil  Procedure,  citing  Davis  v.  Montgomery, 
206  Mo.  271,  103  S.  W.  079,  and  many  other 
cases  defining  the  requirements  of  orders  of 
publication  under  the  foregoing  sections. 

It  is  manlf^t  that  the  notice  in  judgment 
does  not  conform  to  the  requirements  of  sec- 
tions 1770  and  1776,  supra;  and  this  re- 
quires us  to  determine  what  kind  of  a  notice 
Is  contemplated  by  section  6587,  R.  S.  1900. 
If  article  4,  chapter  41,  R.  S.  1900,  rdating 
to  tbe  organization  of  drainage  districts,  had 
simply  required  tbe  notice  under  section 
5587,  supra,  to  be  directed  to  the  owner  of 
the  land,  then  said  section  would  have  to  be 
construed  in  the  same  manner  as  orders  of 
publication  intended  to  notify  nonresident 
owners  in  ordinary  suits  to  collect  delin- 
quent taxes.  Section  11,498,  R.  S.  1909.  In 
other  words,  it  would  be  necessary  in  organ- 
izing a  drainage  district  to  notify  either  the 
real  or  the  record  owners  of  lands  situated 
in  the  district  by  their  true  names;  or,  if 
their  names  were  unknown,  then  it  would 
be  necessary  to  describe  their  interests  or 
claims  to  such  lands  and  how  such  claims 
or  interests  were  derived. 

[7]  However,  we  find  that  the  drainage 
law  does  not  require  the  same  kind  of  no- 
tice as  in  ordinary  suits  to  collect  back  tax- 
es, and  the  sufilciency  of  the  notice  now  un- 
der consideration  must  be  tested  by  the  pro- 
visions of  the  drainage  law.  Ratllff  v.  Ma- 
gee,  165  Mo.  465,  65  S.  W.  713.  Section 
5684,  which  provides  for  the  appointment  of 
a  surveyor  and  three  viewers  to  surrey  and 
estimate  the  expense  of  draining  overflowed 
lands  and  to  assess  benefits  against  same, 
provides  that  said  viewers  shall  in  their  re- 
port give  "the  name  of  the  owner  or  own- 
ers of  each  tract  of  land  and  any  interest 
therein,  so  far  as  they  are  by  diligent  effort 
able  to  ascertain  the  same."    Section  6587, 


supra,  provides  that  the  clerk  shall  fix  tbe 
time  for  hearing  objections  to  the  assessment 
of  benefits  assessed  against  the  lands  within 
the  drainage  district,  and  "shall  thereupon 
issue  in  the  name  of  the  state  a  notice  di- 
rected by  name  to  every  person  returned  by 
the  engineer  and  viewers  as  the  owner  of 
every  lot  or  parcel  of  land  affected  by  the 
proposed  Improvement  or  any  interest  there- 
in ;"  and  also  like  notice  by  name  to  all  oth- 
er persons  "whom  it  may  in  any  manner  be 
ascertained"'  own  such  land  or  any  part 
thereof,  or  any  Interest  therein;  and  also 
notify  generally  "all  other  persons,  without 
mentioning  their  names  who  may  own  such 
lands  or  any  part  thereof,  or  any  interest 
therein,  of  the  general  object  and  nature  of 
the  petition  and  report  of  the  engineer  and 
viewers,  and  that  on  the  day  so  fixed,  the 
county  court  will  hear  said  petition,  and  re- 
port and  any  evidebce  that  may  be  adduced 
concerning  tbe  same." 

In  construing  this  section,  vra  must  deter- 
mine what  is  meant  by  requiring  the  notice 
to  designate  by  name  "all  persons  whom  it 
may  In  any  manner  be  ascertained  own  such 
land."  Do  these  words  require  the  viewers 
to  go  to  the  deed  records  and  there  ascertain 
who  owns  the  lands  against  which  they  have 
assessed  benefits?  We  think  not  It  is  evi- 
dent that  the  framers  of  this  drainage  law 
thought  it  would  seldom  or  rarely  be  applied 
in  draining  lands  which  were  unimproved  or 
which  were  owned  by  nonresidents.  By  re- 
quiring the  viewers  and  engineer  to  ascer- 
tain and  return  the  names  of  the  owners,  it 
was  contemplated  that  said  viewers  and  en- 
gineer should  find  out  who  were  tbe  owners 
of  the  land  by  Inquiry  of  the  persons  in  pos- 
session thereof  or  other  persons  within  tbe 
drainage  district  Section  6583,  R.  S.  1909, 
provides  that,  after  the  first  notice  Is  given 
of  the  intention  to  organize  the  district,  per- 
sons opposed  to  such  organization  may  file 
their  remonstrances  with  the  court,  and, 
where  such  remonstrances  are  filed,  it  would, 
under  this  law,  become  the  duty  of  the  clerk 
to  notify  the  remonstrators  of  the  date  fixed 
for  hearing  objections  to  the  assessment  of 
benefits.  The  provision  in  section  5587,  su- 
pra, that  all  other  persons  shall  be  notified 
of  tbe  petition  and  assessment  of  benefits, 
"without  mentioning  their  names,"  indicates 
that  it  was  not  the  intention  of  the  framers 
of  this  law  to  have  the  land  records  exam- 
ined in  order  to  ascertain  who  should  be 
notified. 

[8]  The  word  "may"  is  sometimes  con- 
strued as  mandatory,  but  more  frequently 
otherwise.  As  used  In  tbe  words  of  the 
statute  last  quoted,  it  does  not  impose  upon 
the  clerk  of  the  county  court,  the  viewers, 
engineer,  or  any  other  persons  connected 
with  the  proceeding,  the  duty  of  examining 
the  land  records  to  ascertain  the  names  of 
persona  who  own  the  lands  against  which 
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benefits  have  been  assessed.    Tbia  point  ia 
ruled  against  defendant' 

The  sufficiency  of  tbe  notice  of  tbe  hearing 
on  tbe  assessment  of  beneflts  Is  also  attack- 
ed on  three  other  grounds:  (1)  That  the  no- 
tice was  not  published  In  the  newspaper  des- 
ignated by  the  county  court;  (2)  that  tbe 
defendant  was  not  named  In  said  notice  as 
published,  therefore,  as  to  him,  It  was  not 
due  process  of  law;  and  (8)  that  the  notice 
was  not  returnable  to  the  next  regular  term 
of  court  after  Its  issue. 

[I]  IV.  The  order  of  tlie  comity  court  of 
Bates  county,  directing  tbe  publication  of 
notice  of  the  assessment  of  beneflts,  directed 
the  clerk  to  Insert  said  notice  in  the  "West- 
em  Enterprise" ;  but  it  was  in  fact  publish- 
ed In  the  "Rich  HUl  Enterprise."  Oral  evi- 
dence Introduced  by  the  plaintiff  proves  that 
there  was  only  one  newspaper  published  In 
the  dty  of  Rich  Hill,  Mo.,  using  the  word 
"Ekiterprlse"  as  a  part  of  its  name,  and  that 
it  was  sometimes  designated  by  the  public 
as  the  "Western  Enterprise,"  and  sometimes 
as  tbe  "Rich  HUl  Enterprise."  This  vari- 
ance in  the  name  of  the  paper  is  not  sufiB- 
dent  to  Invalidate  the  notice. 

Wade,  in  his  treatise  on  tbe  lAW  of  No- 
tice <2d  Ed.)  I  1067,  correctly  announces  the 
law  on  this  point,  as  follows:  "A  slight 
variance  In  the  title  of  the  paper  in  which 
the  notice  is  directed  to  be  published,  from 
that  by  which  it  is  really  known,  will  not 
vitiate  the  process,  where  It  satisfactorily 
appears  that  the  publication  was  in  the  one 
intended  by  tbe  order.  As  where  the  order 
designated  the  'Evening  Day  Book,'  and  the 
notice  was  published  in  the  'New  York  Day 
Book,'  there  being  no  evidence  ottered  that 
there  was  any  other  paper  of  the  same  or 
a  similar  name,  to  which  the  order  could 
apply,  this  was  held  sufficient" 

[II]  y.  The  notice  as  published  is  directed 
to  the  estate  of  John  I.  Blair,  John  I.  Blair's 
heirs,  and  numerous  other  persons  owning 
land  in  the  drainage  district^  and  further 
purports  to  notify  "all  other  persons  who 
own  or  have  any  Interest  in  or  to  the  fol- 
lowing described  real  estate  lying  and  being 
in  tbe  county  of  Bates  and  state  of  Missouri, 
followed  by  a  description  of  all  lands  in  the 
district,  including  those  involved  in  this 
action."  Defendant  earnestly  insists  that, 
although  the  notice  as  published  may  have 
been  in  conformity  with  the  drainage  laws, 
nevertheless,  it  was  not  due  process  of  law 
under  the  federal  Constitution,  because  the 
will  of  his  father,  John  I.  Blair,  whereby 
defendant  became  Invested  with  title  to  the 
lands  sought  to  be  subjected  to  the  Hen  of 
the  tax  bills,  was  on  record  tn  Bates  county 
before  any  steps  were  taken  to  organize  the 
drainage  district ;  and  therefore  the  notice 
should  Iiave  been  directed  to  defendant  by 
name  instead  of  to  the  estate  of  heirs  of  bis 
father. 

Tills  (iontention  Is  entirely  unsound.   When 


a  statute  has  required  notloe  to  be  givoi  in 

a  certain  form  to  absent  landowners,  such 
statute  has  almost  universally  been  held  to 
constitute  due  process  of  law.  Huling  v. 
Kaw  VaUey  Railroad  &  Improvement  Co.. 
130  U.  S.  56»,  9  Sup.  Ct  603,  32  L.  Ed.  1045, 
was  a  suit  under  a  statute  of  Kansas  govern- 
ing the  condemnation  and  appropriation  of 
lands  for  railroad  purposes.  That  statute 
did  not  provide  that  the  notice  to  absent 
landowners  should  designate  them  by  name, 
but  only  required  that  such  notice  should 
give  the  numbers  of  the  sections,  townships, 
and  ranges  through  which  the  railroad  would 
be  constructed.  The  Supreme  Court  of  the 
United  States,  in  upholding  the  constltu- 
tionalty  of  the  above-mentioned  statute^  said : 
"The  owner  of  real  estate  .who  is  a  non- 
resident of  the  state  within  which  the  prop- 
erty lies  cannot  evade  the  duties  and  obli- 
gations which  tbe  law  Imposes  upon  him  in 
regard  to  such  property  by  his  absence  from 
the  state.  Because  he  cannot  be  reached  by 
some  process  of  the  courts  of  the  state, 
which,  of  course,  have  no  efficacy  beyond 
their  own  borders,  he  cannot  therefore  hold 
his  property  exempt  from  the  liabilities,  du- 
ties, and  obligations  wtdch  the  state  has  a . 
right  to  impose  upon  such  proi)erty ;  and  in 
such  cases  some  substituted  form  of  notice 
has  always  been  held  to  be  a  sufficient 
warning  to  tbe  owner  of  the  proceedings 
which  are  being  taken  under  the-  authority  of 
the  state  to  subject  his  property  to  those 
demands  and  obligations.  Otherwise,  the 
burdens  of  taxation,  and  tbe  liability  of  such 
property  to  be  taken  under  the  power  of 
eminent  domain,  would  be  useless  In  regard 
to  a  very  large  amount  of  property  in  every 
state  of  the  Union.  It  is  therefore  the  duty 
of  the  owner  of  real  estate  who  is  a  non- 
resident to  take  measures  that  in  some  way 
he  shall  be  represented  when  his  property  Is 
called  Into  requisition;  and,  If  he  falls  to 
do  this,  and  falls  to  get  notice  by  the  ordi- 
nary publications  which  have  usually  been 
required  in  such  cases,  it  is  his  misfortune, 
and  he  must  abide  the  consequences.  Such 
publication  is  'due  process  of  law'  as  ap- 
plied to  this  class  of  cases."  See,  also,  Leigh 
V.  Green,  193  U.  S.  79,  24  Sup.  Ct  390,  .48 
li.  Ed.  623,  and  Johnson  et  al.  v.  Hunter  (C. 
C.)  127  Fed.  219. 

[11,12]  VI.  This  brings  us  to  the  further 
contention  of  defendant  that  the  assess- 
ment of  beneflts  against  his  land  is  invalid 
because  tbe  clerk  of  the  county  court  fixed 
the  date  of  hearing  objections  to  said  as- 
sessment of  beneflts  at  an  adjourned  sitting 
of  said  court  instead  of  during  "the  next 
regular  term"  thereof,  as  required  by  sec- 
tion 5587,  R.  S.  1900. 

[13]  It  is  undoubtedly  true  that  where  the 
law  fixes  a  definite  date  on  which  a  notice 
or  other  process  shall  be  returnable,  It  can- 
not be  made  returnable  at  a  different  date. 
Holliday   T.   Cooper,   8   Mo.    28&     Section 
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6615,  art  4i  c.  41,  R.  S.  1909,  in  wUch  said 
section  5587,  supra,  Is  found,  provides  that: 
"^lie  terms  'regular  session'  and  'regular 
meeting'  of  the  county  court,  as  nsed  in 
tills  article,  shall  be  held  to  include  the  reg- 
ular sessions  of  such  court  commencing  on 
the  first  Monday  in  February,  May,  August 
and  November  of  each  year,  as  well  as  any 
adjourned  term  provided  for  by  the  court 
when  in  session."  It  will  be  observed  that 
said  section  561S.  supra,  does  not  in  express 
language  declare  that  wh^iever  the  words 
"next  regular  term"  are  used  in  said  article 
4,  supra,  said  words  shall  Include  adjourned 
or  special  sittings  of  the  county  court  How- 
ever, the  language  quoted  clearly  implies 
that  such  was  the  legislative  intent;  and 
"whatever  the  law  will  imply  is  as  much  a 
part  and  parcel  of  the  legislative  enactment 
as  though  in  terms  Inserted  therein."  State' 
ex  rel.  v.  Mason,  156  Mo.  500,  56  S.  W.  640; 
Sutherland  on  Statutory  Construction,  |  334. 
The  county  court  acquired  Jurisdiction  over 
the  matter  of  assessing  benefits  against  de- 
fendant's lands  by  fixtng  a  date  for  the  hear- 
ing and  giving  notice  accordingly.  Wliether 
sndi  hearing  was  at  a  r^pilar  or  adjourned 
term  did  not  affect  the  court's  Jurisdiction. 

[14]  We  are  fully  aware  of  the  rule  that 
statutes  which  permit  courts  to  acquire  Ju- 
risdiction by  constructtve  service  must  be 
strictly  construed.  That  is  indeed  a  valua- 
ble rule,  but  should  not  be  followed  to  a 
point  whidi  would  force  the  courts  to  dis- 
regard their  reason  and  common  sense. 

The  notice  met  every  requirement  of  the 
law  under  which  it  was  issued  and  published. 

VII.  Defendant  also  complains  of  the  ac- 
tion of  the  trial  court  In  allowing  an  attor- 
ney's fee  in  the  sum  of  (1,000  In  favor  of 
plaintiff  and  taztag  same  as  costs  in  the 
case,  as  permitted  by  section  5589,  B.  S. 
1909. 

The  suit  involved,  directly  and  Indirectly, 
the  validity  of  taxes  aggregating  $16,000, 
and,  considering  the  number  of  issues  ten- 
dered to  defeat  the  plaintiff's  action,  we 
think  not  only  the  evidence  introduced  but 
the  facts  disclosed  by  the  record  warranted 
the  court  in  allowing  the  sum  of  (1,000  and 
taxing  the  same  as  an  attorney's  fee. 

The  Judgment  is  aflarmed.    All  concur. 


STATE  ex  reL  DEEMS  et  aL  v.  HOI/TCAMP, 
Judge,  et  aL 

(Supreme  Court  of  Missouri.    Nov.  14,  19121) 

1.  Prohibitioh  (I  10*)— ScopK  OF  Bemkdt— 

POWKB  OF  SUFBBMK  COUBT. 

The  Supreme  Coart  has  power  to  prevent 
an  inferior  courts  from  exceeding  their  Juris- 
diction by  a  writ  of  prohibition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  87-66;   Dec.  Dig.  |  10.*] 


2.  COUBTS    ({    2*)-^nBI8DIcnOII— GBOTTROSh- 

IR  Genebau 

To  acquire  jurisdiction,  a  court  must  pos- 
sess the  power  to  determine  the  general  class 
of  cases  to  which  the  one  it  is  attempting  to 
adjudicate  belongs;  and,  in  a  case  where  its 
Judgment  will  affect  the  title  to  particular  prop- 
erty, it  is  generally  necessary  that  such  prop- 
erty be  situated  within  its  territorial  jurisdic- 
tion, and  it  must,  by  its  process  or  by  volun- 
tary appearance,  acquire  Jurisdiction  over  the 
persons  whose  rights  will  be  affected  by  its  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  |  1;   Dec.  Dig.  {  2.*] 

3.  COUBTB  (I  108*)— PBOBATB  JXTBIBDIonON— 

OonSTrrtTTioRAi,  Pbovibionb. 

Under  the  express  provision  of  Const  art 
6,  I  34,  a  probate  court  has  Jurisdiction  over 
the  sale  of  land  by  administrators  within  its 
territorial  JarisdictioD. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  469,  471-476,  478;   Dee.  IHg.  f 

4.  ExBctrroBS  Ann  AoianiSTBATOBS  (|  887*) 

—  SAUt     BT     Adminibtbatob  —  Statutobt 

PbOVISIOKB— NOTICB. 

An  administrator  selling  incumbered  real 
estate  to  pay  his  own  nnprobated  claim  or  the 
debts  due  to  incumbrancers  must  proceed  un- 
der Rev.  St  1909,  ^^  150,  151,  by  petition  ac- 
companied by  his  account  and  inventory  of  the 
estate  and  a  list  of  debts  remaining  unpaid, 
and  must  give  the  notice  required  by  section 
152. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {i  1397-1409; 
Dec.  Dig.  f  387.*] 

5.  EVIDKHCK    (J    6*)— JUDIOIAI,    NOTICB  — IH- 
CUMBBANCES   UPON   PBOPEBTT. 

Courts  take  Judicial  notice  that  a  very 
large  percentage  of  the  lands  of  this  common- 
wealth, and  some  of  the  most  v^nable  there- 
of, are  Incumbered  for  some  amount  either 
great  or  smaU. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  4;   Dec.  Dig.  {  5.'] 

6.  BZBCUTOBS  AND  Advinistbatobs   (S  326*) 

—  Saia  by  CteDHB  or  CouBT  —  Statutobt 
Pbovisionb. 

Under  Rev.  St  1909,  H  147,  148,  which 
authorize  the  sale  of  incumbered  real  estate 
in  administration,  even  though  there  be  no  gen- 
eral creators,  it  is  only  necessary  that  the 
probate  court  find  that  such  sale  wlU  promote 
the  interest  of  the  estate — that  is,  of  the  par- 
ties entitled  to  it  as  beirs  or  devisees — and 
that  it  will  not  be  prejudicial  to  creditors,  the 
sale  not  being  for  the  benefit  of  incumbrancers; 
and  where  there  is  no  personal  estate  to  redeem 
the  incumbrances,  or  to  be  promoted,  and  the 
incumbered  realty  belongs  to  the  heirs,  unless 
necessary  to  sell  it  to  pay  an  alleged  debt  to 
the  administrator,  and  there  is  no  showing 
that  the  land  cannot  be  partitioned  in  Icind 
among  the  beirs,  but  the  administrator  ap- 
plies for  a  sale  to  prevent  such  partition  and 
to  consume  in  fees  and  commissions  all  the 
equities  existing  in  favor  of  the  heirs,  the  pro- 
bate court  is  not  justified  in  making  an  order 
of  sale. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1843;  Dec. 
Dig.  I  826.*] 

7.  PBOHiBinoN     (J    11*)— Adminibtbation 
Pbocbbdiros— Saub  or  Land. 

Where  a  probate  court  possesses  the  pow- 
er to  determine  for  itself  the  propriety  of  mak- 
ing an  order  for  the  sale  of  incumbered  realty 
in  administration,  it  should  not  be  prohibited 
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from     eserciBing     Its     statntory    Jurisdiction, 
since  Its  error  can  be  corrected  on  appeaL 

[Bid.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  {  36;  Dec.  Dig.  |  11.*] 

8.  CoNsTiTunonAi.  Law  (|  277*)— Ditb  Pbo- 
OEss  OK  Law— "Pbopebtt"— Bquttt  of  Rb- 

DEUPnON. 

An  equity  in  incnmbered  real  estate  is 
"propern'"  within  Const,  art  2,  {  80,  provid- 
ing that  no  person  shall  be  deprived  of  prop- 
erty without  dne  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
donal  Law,  Cent  Dig.  {|  762,  766,  949;  Dec. 
Dig.  S  277.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  6,  pp.  6693-«728;  voL  8,  pp.  7768- 
7770,] 

9.  CONBTITUTIONAI.    LAW     ({    309*)  —  ExKOXT- 

TOBS  AND  Adkinibtbatobs   (§  337*)— "Dux 
Process  of   Law"— Aoiunistbatobs'   Sax.e 

OF   iNOmCBEBED    REAX.TT— NOTICE  TO   HEIBS. 

"Due  process  of  law,"  as  used  in  Const 
art  2,  I  30,  is-  construed  to  be  reasonable  no- 
tice and  opportunity  to  be  heard  in  defense  of 
one's  rights;  and  though  Rev.  St  1909,  U 
147,  148,  providing  for  a  sale  by  order  of 
court  of  incnmbered  real  estate  in  administra- 
tion, do  not  require  any  notice  to  the  heirs, 
the  law  will  imply  that  notice  was  intended, 
and  require  that  notice  be  given;  and  hence 
the  court's  order  for  the  sale  of  such  estate, 
without  notice  to  heirs  having  an  equity  there- 
in—regarded as  property-^s  a  deprivation  of 
property  without  dne  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  929,  930;  Dec.  Dig. 
I  309;*  Executors  and  Administrators,  Cent 
Dig.  H  1397-1409;    Dec  Dig.  {  337.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2227-2256;   vol.  8,  p.  7644.1 

10.  Appxabanoe  (I  9*)— Sale  of  Land  bt 
Obdeb  of  Pbobatk  Coctt— Special  Ap- 
feabancb  bt  Heibs. 

Where  heirs  to  incumbered  real  estate  in 
administration  appeared  specially  in  the  pro- 
bate court  for  the  sole  purpose  of  objecting  to 
its  jurisdiction  to  order  a  sale  on  the  admin- 
istrator's application,  and  took  no  part  in  the 
proceedings  resulting  in  the  court^  order  of 
a  sale,  the  court  acquired  no  jurisdiction  over 
them. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  {{  42-62;   Dec.  Dig.  f  9.*] 

Ferriss  and  Kennish,  JJ.,  dissenting. 

In  Banc.  Probibition  by  the  State  on  the 
relation  of  Harry  W.  Deems  and  another 
against  Charles  W.  Holtcamp,  Judge  of  the 
Probate  Court  in  and  for  the  City  of  St 
Louis,  and  Augustus  Ross,  administrator  of 
the  estate  of  Anna  Deems  Ross,  deceased. 
Preliminary  writ  of  prohibition  made  abso- 
lute. 

Relators'  petition  for  a  writ  of  prohibition 
against  the  respondents  on  the  ground  that 
the  probate  court  is  proceeding  without  ju- 
risdiction In  the  matter  related  below.  The 
following  facts  appear  from  the  petition  and 
return  thereto:  Anna  Deems  Ross  died  In- 
testate, without  issue,  In  the  dty  of  St 
Louis  in  April,  1909.  At  the  time  of  her 
death  she  owned  five  parcels  of  real  estate 
In  that  dty,  each  one  of  which  was  Incum- 
bered by  a  deed  of  trust  to  secure  certain 
promissory    notes   executed   by   her   Jointly 


with  her  hnsbandl  In  April,  1909,  letters  of 
administration  on  her  estate  were  granted  to 
Augustus  Ross,  her  husband.  She  left  as 
collateral  heirs  the  relators,  Harry  W. 
Deems  and  Laura  Y.  Deems.  Subsequently 
Augustus  Ross  presented  a  claim  for  about 
$3,000  against  the  estate  which,  after  due 
hearing,  was  disallowed  in  October,  1911, 
and  an '  appeal  taken  to  the  drcnit  court, 
where  It  is  now  pending.  No  other  claims 
are  shown  to  have  existed  against  the  es- 
tate On  June  30,  1911,  the  respondent 
judge,  on  a  petition  filed  by  the  administra- 
tor, entered  an  order  of  record  directing  the 
administrator  to  take  possession  and  man- 
age said  real  estate,  which  order  was  made 
under  the  provisions  of  the  act  of  1911, 
known  as  section  139a,  Laws  of  1911,  p.  80, 
the  same  being  an  amendment  to  article  6 
of  chapter  2,  R.  S.  1909,  and  which  reads  as 
follows:  "Whenever  letters  of  administra- 
tion or  testamentary  shall  hare  been  granted 
on  an  estate,  and  It  shall  appear  to  the  court 
or  judge  in  vacation  that  the  decedent  died 
possessed  of  real  estate  in  the  state,  and  his 
heirs  or  legatees  have  failed  to  take  charge 
of  same,  or  the  Identity  or  whereabouts  of 
such  bdrs  or  legatees  are  unknown,  then  the 
court  or  judge  In  vacation  may  on  its  or 
his  own  motion,  or  that  of  any  party  Inter- 
ested, direct  the  administrator  or  executor 
in  charge  of  said  estate,  to  take  charge  and 
manage  the  real  estate,  until  such  time  as 
such  heirs  or  legatees  shall  appear  and 
petition  the  court  to  torn  the  management 
of  said  real  estate  over  to  them,  or  until 
the  same  shall  escheat  to  the  state,  as  Is 
provided  by  the  'escheat  act' " 

The  administrator  is  in  charge  of  the  real 
estate  under  said  order.  On  the  10th  day  of 
July,  1911,  said  administrator,  while  his 
claim  for  allowance  was  pending  in  the  pro- 
bate court,  filed  in  said  court  a  petition  In 
which  he  alleged  that  all  of  said  real  es- 
tate was  incnmbered  with  deeds  of  trust  as 
aforesaid,  and  also  with  liens  for  taxes, 
and  that  the  holders  of  the  deeds  of  trust 
were  threatening  to  sell  under  same;  that, 
if  tlie  equities  should  be  sold  under  favor- 
able conditions,  they  would  bring  an  amount 
considerably  larger  than  could  be  realized  at 
a  sale  under  the  deeds  of  trust;  that  his 
claim  for  |3,004.28  was  pending  in  said  pro- 
bate court;  and  that  the  personal  assets 
were  practically  valueless — the  petition  con- 
cluding with  the  following  prayer:  "Inas- 
much as  there  are  no  assets  to  redeem  such 
real  estate,  the  petitioner  prays  that  the 
court  shall  make  an  order  that  all  the  right, 
title  and  interest  of  the  decedent  and  her 
estate  to  such  property,  or  so  much  thereof 
as  the  court  shall  determine,  be  sold  at  pri- 
vate or  public  sale,  as  the  court  in  its  judg- 
ment may  determine."  This  petition  was 
not  accompanied  by  an  account  of  the  ad- 
ministration, nor  by  a  list  of  debts  due  to 
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and  owiog  by  deceased  and  remaining  un- 
paid, nor  was  notice  given  to  tbe  heirs,  re- 
lators beretn,  as  required  by  section  152,  B. 
S.  1900. 

Thereafter,  on  July  11,  1911,  these  rela- 
tors appeared  specially  In  the  probate  court 
and  filed  the  following  motion  verified  by 
affidavit :  "Now  at  this  day  come  Harry  W. 
Deems  and  Mrs.  Laura  V.  Deems,  and,  ap- 
pearing for  the  purpose  of  this  motion  only, 
■give  the  court  to  be  informed  and  under- 
stand that  they  are  heirs  at  law  of  Anna 
Deems  Ross,  deceased,  and  as  such  heirs  are 
entitled  to  distributive  shares  of  tbe  estate 
-of  said  Anna  Deems  Ross.  That  on  Monday, 
January  10,  1911,  one  Augustus  Boss,  ad- 
ministrator of  the  estate  of  Anna  Deems 
Ross,  deceased,  applied  to  this  honorable 
court  for  an  order  to  sell  certain  real  es- 
tate in  his  petition  described,  and  that  such 
petition  was  not  accompanied  by  a  true  ac- 
count of  said  Augustus  Ross'  administration 
nor  accompanied  by  a  list  of  debts  due  to 
and  by  the  deceased  and  remaining  unpaid, 
-or  an  inventory  of  the  remaining  personal 
property,  together  with  its  appraised  value, 
or  of  any  other  assets  in  his  hands.  That 
no  notice  has  been  given  to  the  persons  in- 
terested in  said  estate,  and  particularly  this 
petitioner,  of  the  filing  of  such  petition,  nor 
taave  they  been  given  until  the  first  day  of 
tbe  next  term  of  this  court  to  show  cause 
why  such  an  order  should  not  be  made,  nor 
has  any  such  notice  been  published  for 
four  weeks  in  any  newspaper  in  the  city  of 
St.  Louis,  nor  lias  such  notice  been  pub- 
lished by  10  Iiandbills  placed  in  10  public 
places  in  said  city.  Wherefore  petitioners 
aay  that  this  court  is  without  jurisdiction  to 
liear  and  determine  the  petition  of  said 
Augustus  Ross,  filed  as  aforesaid,  and  pray 
that  the  same  may  be  dismissed."  This 
.motion  was  continued  by  the  court  to  the 
next  September  term,  at  which  term  the 
court  stated  to  counsel  for  relators  that 
evidence  would  be  heard,  if  offered,  as  to 
the  imminent  danger  of  a  sale  under  the 
deeds  of  trust;  but  no  such  evidence  was 
offered,  relators  electing  to  stand  on  their 
plea  to  the  Jurisdlctiou. 

In  October,  1911,  the  probate  court,  being 
of  tbe  opinion  that  tbe  application  was  un- 
der sections  147  and  148,  R.  S.  1909,  en- 
tered the  following  order:  "Now  at  this 
day,  the  court  being  fully  advised  of  and 
concerning  the  petition  of  Augustus  Ross, 
administrator  of  the  estate  of  Anna  D.  Ross, 
deceased,  for  an  order  of  sale  of  all  the 
sright,  title,  and  interest  of  said  deceased  of, 
In,  and  to  certain  real  estate  in  said  peti- 
tion described  heretofore,  to  wit,  on  the 
15tb  day  of  September,  1911,  submitted  and 
taken  under  advisement,  and  it  appearing 
that  said  real  estate  Is  incumbered  by  certain 
deeds  of  trust  and  liens  In  said  petition  de- 
.scribed,  that  said  deceased  died  without  hav- 
ing devised  said  real  estate  or  providing  for 


the  redemption  thereof  by  will  or  otherwise, 
and  that  there  would  not  be  sufficient  assets 
In  the  hands  of  said  administrator  to  re- 
deem said  real  estate  after  payment  of  tbe 
debts  due  by  said  estate,  it  is  therefore  or- 
dered that  the  said  administrator  do,  on 
such  day  as  he  may  select,  at  the  eastern 
front  door  of  the  courthouse  of  the  dty  of 
St  Louis,  and  during  the  session  of  the 
circuit  or  probate  court  of  said  city,  l>etween 
the  hours  of  10  o'clock  in  the  forenoon  and 
5  o'clock  in  the  afternoon  of  that  day,  ex- 
pose to  sale  at  public  vendue  or  outcry,  all 
the  right,  title,  and  Interest  of  said  deceased 
of,  in,  and  to  the  following  described  real 
estate,  to  wit  (describing  the  same),  and  sell 
the  same  for  the  purpose  in  said  petition 
mentioned,  for  cash,  with  leave  to  sell  the 
same  at  private  sale,  for  cash,  first  having 
the  same  appraised,  and,  if  sold  at  public 
sale,  notice  of  the  time,  terms,  and  place  of 
said  sale  published  for  four  weeks  prior 
thereto  in  some  newspaper  In  tbe  city  of  St 
Louis,  as  directed  by  law,  and  that  be  make 
a  full  report  of  his  proceedings  within  ten 
(10)  days  after  such  sale."  It  further  ap- 
pears that  there  are  no  debts  proven  against 
the  estate,  and  no  creditors  except  said  ad- 
ministrator, whose  claim  has  since  the  filing 
of  his  petition  for  an  order  of  sale  been  dis- 
allowed by  the  probate  court  and,  as  stated 
above,  is  now  pending  on  appeal  in  the  cir- 
cuit court  It  also  appears  that  since  the 
Institution  of  this  proceeding,  one  of  the 
X)arcels  of  real  estate  has  been  sold  under 
foreclosure  of  tbe  deed  of  trust  thereon. 

On  July  13,  1911,  tbe  relators  filed  a  suit 
in  the  circuit  court  to  partition  the  real  es- 
tate Involved  herein,  which  suit  is  now  pend- 
ing. The  respondent  Ross  charges  that  this 
partition  suit  was  filed  in  order  to  oust  the 
probate  court  of  Jurisdiction,  and  to  defeat 
him  In  the  collection  of  his  claim  for  |3,- 
004,  If  It  should  be  allowed  in  the  pending 
appeal  In  the  circuit  court  Respondents 
Holtcamp,  Judge,  and  Ross,  administrator, 
each  filed  a  return,  conceding  the  facts  sub- 
stantially as  stated  above,  both  alleging  that 
the  order  of  sale  is  based  on  sections  147 
and  148  of  the  Revised  Statutes  1909. 

There  is  no  Important  dispute  about  the 
facts.  The  relators  claim  that  if  It  is  in- 
tended as  a  proceeding  to  pay  debts,  it  is  in- 
valid, because  there  are  no  debts,  and  no  no- 
tice was  given  as  required  by  the  statute, 
and  because  none  of  the  provisions  of  tbe 
statute  in  that  regard  were  complied  with. 
Relators  further  contend  that  the  proceed- 
ings cannot  be  justified  under  the  provisions 
of  section  147,  which  provides  for  the  re- 
demption of  mortgaged  real  estate  out  of 
the  i)ersonal  assets  or  by  tbe  sale  of  other 
real  estate.  They  further  contend  that  the 
order  to  sell  cannot  be  justified  under  the 
provisions  of  section  148,  supra,  and  urge  as 
reasons  that,  under  our  system,  real  estate 
descends  directly  to  the  heirs,  and  the  ad- 
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mlnlstrator  bas  notblng  to  do  with  it  except 
that,  first,  he  may  take  charge  of  and  pre- 
serve It  until  the  heirs  apply  to  the  court  for 
permission  to  do  so;  second,  tliat,  if  there 
are  debts,  he  may  sell  for  the  purpose  of 
paying  them. 

Hiram  N.  Moore  and  Richard  F.  Ralph, 
both  of  St  Louis,  for  relators.  Ctiristian  F. 
Schneider,  of  St.  Louis,  for  respondents. 

BROWN,  J.  (after  stating  the  facts  as 
above).  Upon  the  foregoing  facts,  has  the 
probate  court  of  St  Louis  city  power  to 
cause  the  real  estate  of  Anna  Deems  Ross 
to  be  sold  by  the  administrator  of  her  es- 
tate? 

[1]  The  power  of  this  court  to  prevent  all 
Inferior  courts  from  exceeding  their  Jurisdic- 
tion by  the  writ  of  prohibition  is  not  de- 
nied; but  it  is  contended  that  the  respond- 
ent court  is  not  exceeding  its  Jurisdiction  in 
the  proceedings  set  out  in  relator's  peti- 
tion. 

[2]  To  acquire  Jurisdiction,  a  court  must 
(1)  possess  the  power  to  determine  the  gen- 
eral class  of  cases  to  which  the  one  t>eloogs 
which  it  is  attempting  to  adjudicate;  (2) 
when  its  Judgment,  as  in  this  case,  will  af- 
fect the  title  to  particular  property,  it  is 
generally  necessary  that  such  property  be 
situated  within  the  territorial  Jurisdiction 
of  the  court ;  and  (3)  the  court  must,  by  its 
process  or  by  voluntary  appearance,  acquire 
Jurisdiction  over  the  persons  whose  rights 
will  be  affected  by  its  decree. 

[S]  It  cannot  be  denied  that  probate 
courts  are  by  section  84,  art  6,  of  our  Con- 
stitution, given  express  Jurisdiction  over  "the 
sale  of  lands  by  administrators." 

1.  It  is  admitted  that  the  land  sought  to 
be  sold  is  In  St  Louis  city.  This  leaves  for 
our  determination  only  the  first  and  tliird 
propositions  above  noted.  In  other  words, 
bas  the  General  Assembly  authorized  pro- 
bate courts  to  order  the  sale  of  real  estate 
upon  the  facts  presented  in  this  case? 

[4-1]  2.  It  is  not  necessary  to  consider  the 
alleged  indebtedness  of  the  estate  of  Anna 
Deems  Ross  to  the  administrator  (which  in- 
debtedness had  not  been  finally  established 
when  this  proceeding  was  instituted),  for  the 
reason  ttiat  sections  147  and  148,  R.  S.  1909 
(under  which  the  probate  court  is  proceed- 
ing), authorize  a  sale  of  incumbered  real  es- 
tate even  though  there  be  no  general  credi- 
tors. To  direct  such  a  sale  as  the  probate 
court  of  St  Louis  city  has  ordered,  it  seems 
to  be  only  necessary  for  it  to  find  that  such 
sale  will  "promote  the  Interest  of  the  estate 
and  not  be  prejudicial  to  creditors."  If 
ttiere  are  no  creditors,  then,  of  course,  the 
sale  could  not  prejudice  them. 

The  phraseology  of  the  statute  (sections  147 
and  148,  snpra)  clearly  Indicates  that  the 
sale  to  be  made  thereunder  is  not  for  the 
benefit  of  the  party  holding  a  mortgage  or 


other  incumbrance,  but  to  "promote  the  in* 
terest  of  the  estate" — that  is,  the  parties  en- 
titled to  the  estate  as  heirs,  legatees,  or  dev- 
isees— so  that  in  a  proper  case,  after  acquir- 
ing Jurisdiction  of  the  parties  entitled  to  be 
heard,  or  whose  interests  will  be  afTected  by 
the  intended  sale,  probate  courts  may  order 
the  sale  of  incumbered  real  estate  of  deceas- 
ed persons.  Such  sales,  however,  are  not  in- 
tended as  a  substitute  for  the  action  of  par- 
tition, nor  to  afford  an  excuse  for  making 
fees  or  commissions  for  administrators. 

In  the  case  before  us  there  is  no  personal 
estate  to  be  "promoted,"  and  the  incumber- 
ed lands  belong  to  the  heirs  unless  it  be 
found  necessary  to  sell  them  to  pay  the  al- 
leged debt  of  the  administrator.  If  the  sale 
is  being  made  to  pay  the  unprobated  claim 
of  the  administrator  or  the  debts  due  the 
Incumbrancers,  then  clearly  the  administra- 
tor must  proceed  under  sections  150,  151, 
and  152,  R.  S.  1909,  and  give  the  notice  re- 
quired by  the  latter  section. 

Under  the  facts  in  the  case  before  ua.  It 
is  apparent  that  the  administrator  is  pro- 
ceeding with  the  sale  of  the  real  estate  of 
deceased,  not  to  "promote  the  interest  of  the 
estate,"  nor  of  the  relators  as  heirs  thereto, 
but  to  prevent  mutual  or  Judicial  partition 
among  the  heirs  and  as  nearly  as  possible 
to  eat  up  in  fees  and  commissions  all  the  eq- 
uities that  may  exist  in  favor  of  the  heirs. 
Estates  are  not  supposed  to  be  administered 
for  the  sole  benefit  of  administrators;  but, 
on  the  contrary,  they  must  be  so  administer- 
ed as  to  promote  in  the  highest  possible  de- 
gree the  welfare  of  the  beirs,  legatees,  dev- 
isees, and  creditors. 

Courts  take  Judicial  notice  that  a  very 
large  per  cent  of  the  lands  of  this  common- 
wealth and  some  of  the  most  valuable  there- 
of are  Incumbered  for  some  amount,  either 
great  or  small,  and  If  such  property  is  to  be 
sold  by  administrators  without  giving  the 
heirs  an  opportunity  to  partition  the  same 
among  themselves,  and  then  pay  off  or  as- 
sume the  incumbrances  (as  may  suit  their 
convenience)  many  hardships  and  losses  are 
likely  to  be  sustained  by  persons  who  inherit 
incumbered  property.  The  right  of  persons 
who  have  inherited  real  estate  to  partition 
the  same  among  themselves  is  a  very  valu- 
able privilege,  and  it  cannot  be  successfully 
contended  that  a  sale  by  the  administrator, 
which  would  destroy  that  right,  would  in 
any  manner  "promote  the  welfare"  of  the 
heirs. 

In  the  instant  case,  the  administrator 
seems  to  be  an  heir  of  hU  wife,  but  in  many 
cases  administrators  have  no  interest  in  the 
real  estate  of  the  person  whose  estate  they 
are  administering,  and  the  fact  that  they  are 
ordinarily  not  entitled  to  commissions  on  the 
real  estate  unless  they  sell  same  would  be  a 
strong  incentive  to  them  to  sell  the  real  es- 
tate in  order  to  increase  their  fees.    Section. 
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229,  R.  S.  1909.  There  is  nothing  In  sections 
147  and  148,  R.  S.  1909,  Indicating  a  legisla- 
tive intent  to  repeal  or  modify  the  partition 
statute.  There  is  no  showing  made  why  the 
lands  of  Anna  Deems  Ross  cannot  be  parti- 
tioned in  kind  among  her  heirs;  and,  there 
being  a  suit  now  pending  for  that  purpose, 
we  find  nothing  to  Justify  the  probate  court 
of  St  Louis  city  in  making  the  order  of  sale 
It  did  make. 

[7]  However,  as  the  respondent  court  pos- 
sessed the  necessary  power  to  determine  for 
Itself  the  propriety  of  making  the  order  of 
sale,  and  as  its  error  can  be  corrected  upon 
appeal,  it  should  not,  on  account  of  matters 
stated  in  this  paragraph,  be  prohibited  from 
exercising  Its  statutory  Jurisdiction  in  the 
matter.  This  Court  wUI  not  undertake  to 
prohibit  a  trial  court  from  deciding  a  case 
Incorrectly  when  smch  trial  court  has  Juris- 
diction, but  will  review  the  error  on  appeal. 
What  we  have  said  In  this  paragraph  about 
the  Invalidity  of  the  order  of  sale  is  In  a  cer- 
tain sense  premature,  but  seems  to  be  called 
for  by  the  demand  of  the  parties  that  the 
statutes  under  which  respondents  are  pro- 
ceeding be  construed. 

[8,  9]  8.  The  assumed  right  of  the  respond- 
ent to  order  a  sale  of  the  real  estate  of  Anna 
Deems  Ross,  without  the  service  of  process 
or  notice  of  any  kind  to  ber  heirs,  raises  a 
more  serious  issue.  We  are  aware  that  a 
somewhat  similar  sale  was  upheld  by  this 
court  in  Oarrett  v.  Bicknell,  64  Mo.  404,  but 
the  objection  to  the  administrator's  deed  in 
that  case  was  mainly  on  the  ground  that  no 
petition  was  presented  to  the  probate  court 
asking  that  the  sale  be  made,  and  the  deed 
In  that  case  was  not  assailed  on  the  ground 
that  there  was  no  notice  to  the  heirs.  Courts 
usually  do  not  pass  upon  Issues  which  are 
not  specifically  called  to  their  attention. 
Howard  v.  Brown,  197  Mo.  36,  loc.  dt  45, 
95  S.  W.  191.  The  lack  of  notice  to  the  heirs 
was  not  called  to  the  court's  attention  in  the 
Garrett  Case,  supra,  and  therefore  the  opin- 
ion In  that  case  is  not  authority  upon  the  is- 
sue now  under  consideration.  The  right  of 
heirs  to  redeem  the  lands  of  their  ancestors 
from  incumbrances,  the  right  to  partition 
such  Incumbered  lands  among  themselves,  not 
to  speak  of  the  right  to  use  and  occupy  the 
lands  until  they  are  actually  sold, under  the 
tatcumbrances,  are  such  substantial  rights 
that  it  is  difficult  to  understand  how  a  sale 
can  be  constitutionally  made  without  notice 
to  those  whose  rights  are  so  vitally  aftected. 
Our  organic  law  ordains  that  "no  person 
shall  be  deprived  of  •  •  •  property 
without  dne  process  of  law."  Section  30,  art 
2,  Constltntion  of  Missouri  No  authority 
need  be  cited  to  demonstrate  that  an  equity 
In  Incumbered  real  estate  is  property,  and 
therefore  under  protection  of  the  Constitu- 
tion. Due  process  of  law  is  usually  con- 
strued to  be  reasonable  notice  and  an  oppor- 
tunity to  be  heard  in  defense  of  one's  rights. 

It  Is  true,  as  contended  by  respondents. 


that  sections  147  and  148,  R.  S.  1909,  do  not 
require  any  notice  to  heirs  or  creditors  of  a 
proceeding  to  sell  incumbered  lands;  bat  in 
the  well-considered  case  of  State  ex  rel.  v. 
Walbrldge,  119  Mo.  383,  loc.  cit  394,  24  S. 
W.  457,  460  (41  Am.  St  Rep.  663),  we  said: 
"The  law  in  accordance  with  the  principles 
of  Justice— principles  which  are  fundamental 
and  eternal — will  require  that  notice  be  given 
before  any  person  be  passed  upon,  either  in 
person,  estate,  or  any  other  matter  or  thing 
to  which  he  is  entitled.  And  though  the  stat- 
utes do  not  in  terms  require  notice,  the  law 
will  imply  that  notice  was  Intended."  See, 
also.  State  ex  reL  v.  Maroney,  191  Mo.  631, 
90  S.  W.  141.  It  Is  needless  to  multiply  au- 
thorities in  support  of  a  proposition,  the 
mere  statement  of  which  demonstrates  its 
correctness. 

[10]  It  is  contended  by  respondents  that, 
as  relators  appeared  in  the  probate  conrt 
and  objected  to  the  proceeding  whereby  the 
respondents  sought  to  sell  their  property, 
therefore  the  court  acquired  Jurisdiction  over 
them  to  make  the  order  of  sale.  However, 
the  record 'Shows  that  the  relators  appeared 
specially  for  the  sole  purpose  of  objecting  to 
the  Jurisdiction  of  the  court,  and  that  they 
took  no  part  in  the  pretended  trial  or  in- 
vestigation which  resulted  in  the  order  of 
sale  complained  of,  therefore  the  court  ac- 
quired no  Jurisdiction  over  them.  Thomas- 
son  V.  Mercantile  Town  Mutual  Ins.  Co.,  217 
Mo.  485,  116  S.  W.  1092.  It  is  not  necessary 
to  determine  whether  or  not  the  notice  spec- 
ified in  section  152,  R.  S.  ld09,  would  have 
been  sufficient  to  confer  Jurisdiction  upon  the 
probate  court  of  St.  Louia  city  to  proceed 
under  sections  147  and  148,  R.  S.  1909,  and 
make  the  order  of  sale  it  did  make,  for  the 
reason  that  no  notice  of  any  kind  was  given 
in  the  instant  casa 

The  probate  court  of  St  Louis  city  exceed- 
ed its  Jurisdiction  in  making  an  order  for 
the  sale  of  property  in  which  relators  are 
interested,  without  giving  them  notice  or  ac- 
quiring Jurisdiction  over  their  persons  In 
any  other  manner;  therefore  the  preliminary 
writ  of  prohibition  issued  herein  will  be 
made  absolute.    It  is  so  ordered. 

FBRRISS  and  KENNISH,  JJ.,  dissent  In 
opinion  by  FERRISS,  J.  VALLIANT,  C. 
J.,  concurs.  GRAVES,  WOODSON,  and 
LAMM,  JJ.,  concur  in  the  result,  and  express 
the  further  opinion  that  probate  courts  have 
no  Jurisdiction  even  with  notice  to  order  the 
sale  of  lands  of  deceased  persons  for  purposes 
of  partition. 

FERRISS,  J.  (dissenting).  The  petition  of 
the  administrator  for  an  order  to  sell  all 
the  interest  of  the  estate  in  the  realty  is  evi- 
dently based  on  sections  147  and  148,  R.  S. 
1909.  It  was  so  construed  by  the  probate 
conrt  as  is  apparent  from  the  terms  of  the 
order  of  sale,  and  so  stated  In  the  return  of 
respondent  Holtcamp,  Judge  of  that  court 
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rhe  relators  contend  that,  tinder  the  focts, 
the  probate  court  was  without  jurisdiction 
to  make  the  order  of  sale.  This  contention 
presents  the  only  question  necessary  for  con- 
sideration, namely.  Did  the  probate  court 
act  witlUn  its  jurisdiction?  Our  writ  of  pro- 
hibition does  not  issue  to  restrain  a  court, 
acting  within  the  limits  of  its  jorisdiction, 
from  committing  error,  nor  to  correct  errors 
after  they  are  committed.  Such  erroneous 
rulings,  if  any,  can  be  corrected  only  on  ap- 
peal. .  Under  our  system  of  practice  this  rale 
is  essential,  however  desirable  it  might  be  in 
particular  instances  to  lay  it  asAda  This 
court,  In  a  case  involTlng  an  order  of  the 
probate  court  to  sell  real  estate,  defines  ju- 
risdictions as  follows:  "Jurisdiction  may  be 
defined  to  be  the  right  to  adjudicate  concern- 
ing the  subject-matter  in  a  given  case.  To 
constitute  this;  there  are  three  ess^itialB: 
First,  the  court  must  have  cognizance  of  the 
class  of  cases  to  which  the  one  to  be  adjudg- 
ed belongs;  second,  the  proper  parties  must 
be  present;  and,  third,  the  point  decided 
must  be,  in  substance  and  efTect,  within  the 
issues.  Munday  ▼.  Vail,  84  N.  J.  Law,  422." 
Stark  ▼.  Klrchgraber,  186  Mo.  loa  cit  046, 
85  S.  W.  872,  105  Am.  St  Rep.  S28. 

I  think  there  can  be  no  question  as  to  the 
existence  here  of  the  first  and  third  essen- 
tials as  defined  above.  The  probate  court 
is  given  authority,  by  statute,  to  order  the 
sale  of  real  estate  in  a  proper  case.  Under 
sections  150  and  134,  real  estate  may  be  or- 
dered sold  to  pay  debts.  Under  section  143, 
the  interest  of  'the  estate  in  real  estate, 
which  has  been  purchased  but  not  fully  paid 
for,  may  be  ordered  sold.  Sections  147  and 
148  provide  for  the  sale  of  real  estate  for 
the  purpose  of  redeeming  mortgaged  land, 
and  also  (section  148)  for  selling  the  equity 
of  redemption.  In  Jackson  v.  Magruder,  51 
Mo.  55,  speaking  of  statutes  similar  to  the 
one  cited,  it  is  said:  "Under  our  administra- 
tion of  law  as  it  stood  when  this  sale  was 
made,  and  as  it  still  exists,  the  county  court 
had  the  power  to  order  land  to  be  sold  for 
the  purpose  of  redeeming  mortgages  on  other 
lands,  or  the  courts  might  make  a  special  or- 
der to  sell  the  equity  of  redemption  of  the 
mortgaged  premises.  But  the  court  also  had 
the  power,  on  application  of  the  administra- 
tor or  a  creditor  of  the  estate,  to  make  a 
general  order  for  the  sale  of  the  real  estate 
for  the  payment  of  debts,  embracing  equities 
of  redemption  and  all  other  interests  tn 
landa"  In  State,  to  Use,  v.  SchleifTarth,  9 
Mo.  App.  loc.  dt  433,  this  is  said:  "The 
statute  provides  (sections  143,  144  [R.  S. 
1879])  that,  when  any  person  dies  owning  an 
equity  of  redemption,  the  probate  court  may 
order  the  administrator  to  redeem  the  prop- 
erty out  of  the  personalty,  or  by  the  sale  of 
other  real  estate,  or  may  order  the  equity  of 
redemption  to  be  sold." 

Were  the  proper  parties  before  the  court? 
No  notice  was  given  to  the  heirs  as  required 
by   the   statute   (section  152),  and,   If  this 


were  a  proceeding  under  section  150  et  seq., 
such  failure  would  defeat  the  jurisdiction  of 
the  probate  court  Hutchinson  v.  Shdley,. 
133  Mo.  400,  34  S.  VT.  838. 

Sections  147  and  148,  which  must  be  read, 
together,   provide  as  follows: 

"'Sec.  147.  If  any  person  die  leaving  land, 
incumbered  by  mortgage  or  deed  of  trust,, 
or  any  lien  whatever,  or  owning  any  equity 
of  redemption,  or  leaving  mortgaged  or  pledg- 
ed any  personal  property,  and  shall  not 
have  devised  the  same  or  provided  for  re- 
demption thereof  by  will,  the  court  shall- 
have  power,  if,  in  ite  judgmmt,  It  will  pro- 
mote the  Interesto  of  the  estate  and  not  be- 
prejudicial  to  other  creditors,  to  order  ex- 
ecutor or  administrator  to  redeem  the  same 
out  of  the  personal  asseta  of  the  estate,  or 
to  order  the  sale  of  other  real  estate  to  re- 
deem such  land  or  personal  property  so  in- 
cumbered, and  also  to  order  the  executor  or 
administrator  to  mortgage  or  pledge  any  per- 
sonal property  of  the  estate  in  his  hands 
for  the  purpose  of  raising  and  providing 
money  with  which  to  redeem  said  premises 
so  incumbered. 

"Sec.  148.  If  such  redemption  would  in- 
jure the  estate  or  creditors,  or  if  there  would 
not  be  asseta  to  redeem  such  estate  after 
payment  of  debto,  the  court  shall  order  all 
the  right,  title  and  Interest  of  the  estate  to 
fiuch  property  to  be  sold  at  public  or  pri- 
vate sale." 

No  provision  is  made  for  any  notice  to 
heirs  in  a  proceeding  under  these  sections. 
We  have  been  dted  to  no  case  involving  the 
construction  of  said  sections,  and,  after  dili- 
gent search,  I  have  found  none.  Sections  142 
and  143  are  closely  related  to  sections  147 
and  148,  and  Involve  the  same  proceedings- 
under  substantially  similar  conditions.  They 
are  as  follows: 

"Sec.  142.  If  any  person  die,  having  pur- 
chased real  estate,  and  shall  not  have  com- 
pleted the  payment,  nor  devised  such  real 
estate,  nor  provided  for  the  payment  by  will, 
and  the  completion  of  such  payment  would, 
be  beneficial  to  the  estate  and  not  injurious 
to  creditors,  the  executor  or  administrator, 
by  order  of  the  court,  may  complete  such 
payment  out  of  the  asseta  in  his  hands,  and 
such  estate  shall  be  disposed  of  as  other 
real  estate. 

"Sec.  143.  If  the  court  believe  that  after 
the  payment  of  debta,  there  will  not  be  suffi- 
cient asseta  to  pay  for  such  real  estate,  the 
court  may  order  the  executor  or  administra- 
tor to  sell  all  the  right  title  and  interest  of 
the   deceased  therein." 

This  court  decided  in  Oarrett  ▼.  Bidmell,. 
64  Mo.  404,  that  no  petition  was  necessary 
under  these  sections,  and  in  that  connec- 
tion said:  "It  will  be  perceived,  upon  an 
examination  of  the  law  regulating  the  dis- 
position which  shall  be  made  of  a  decedent's 
interest  in  land  bought  by  liim  in  his  life- 
time and  not  paid  for  by  him,  that  the  Leg- 
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Islature  Intended  to  InTest  the  county  and 
probate  conrts  wltb  powers  freed  from  many 
of  tbe  restrictions  imxx>sed  by  tbose  sections 
regulating  sales  of  land  on  petition  of  tbe 
administrator,  ezecntor,  or  creditor  for  the 
sale  of  real  estate  to  pay  debts."  The  case 
of  Valle  y.  Fleming,  19  Ho.  464,  61  Am.  Dec. 
566,  Inferentlally  holds  that  no  notice  wonld 
be  necessary  under  these  sections. 

The  statutes  proyldlng  for  the  sale  of  tbe 
right,  title,  and  Interest  only  of  the  deceased 
in  incumbered  property,  whether  such  incum- 
brance is  by  deed  of  trust  or  yendor's  lien, 
make  no  provision  for  petition  or  notice.  It 
is  only  when  we  come  to  the  provisions  for 
the  sale  of  real  property  to  pay  debts  that 
we  find  particular  directions  as  to  notice, 
publication,  filing  accounts,  etc.  I  there- 
fore conclude  that  in  this  proceeding,  under 
sections  147  and  148,  the  provisions  of  sec- 
tions 151,  152,  153,  providing  for  the  filing  of 
lists  of  debts,  notice,  publication,  etc.,  do  not 
apply,  and  that  there  is  no  want  of  proper 
parties  before  the  court,  nor  failure  of  other 
Jurisdictional  facts. 

Tbe  Leglslatore^  no  doubt,  regarded  pro- 
ceedings to  sell  real  estate  to  pay  debts 
as  essentially  different,  in  relation  to  the  in- 
terests of  the  heirs,  from  proceedings  to  pro- 
tect incumbered  property  and  dispose  of  equi- 
ties, and  hence  the  minute  restrictions  as  to 
the  former  which  are  wanting  in  the  latter 
cases.  However  that  may  be,  the  statute 
plainly  makes  a  distinction  In  the  matter  of 
Jurisdiction  of  the  court  The  probate  court 
has  Jurisdiction  to  pass  judgment  on  the 
points  presented,  namely,  whether,  under  the 
facts.  It  was  proper  to  order  U>e  sale  of 
the  equities  In  the  real  estate.  The  propriety 
of  the  ruling  can  be  tested  on  appeal  from 
any  order  it  may  make  confirming  a  sale. 
Wilson  v.  Brown,  21  Mo.  410;  McVey  v.  Mc- 
Vey,  61  Mo.  420;  Desloge  v.  Tucker,  196  Mo. 
587.  94  S.  W.  283;  section  289,  R.  S.  1909. 

For  the  foregoing  reasons,  I  respectfully 
dissent  from  the  opinion  of  the  court. 

KKNNISH,  J.,  concurs. 


WARNER  et  aL  v.  MICHEL  et  aL 

(St  Lioaia  Court  of  Appeals.    Missouri.    Nov. 

12,  1912.) 

1.  AFFBAI.  Alio   EBBOB   (f   907*)— RBOULABITy 
or  ACTIOlf  OF  G?BIA.L  COUBT — PBESUUPTIONB. 

Where  the  abstract  of  record  is  in  the 
short  form,  and  contains  a  copy  of  the  Judg- 
ment appealed  from  and  the  order  allowing  the 
appeal,  bnt  contains  no  recitals  with  reference 
to  an  objection  made  by  counsel,  the  reviewing 
conrt  will  presume  in  favor  of  the  regularity  of 
the  trial  eonrt's  action  and  affirm  the  judgment 
[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2911-2915,  2916,  3673, 
3674,  3676,  8678;    Dec.  Dig.  |  907.»] 

2.  JCDOICBNT   (I   685*)    —   CONCI.T7SIVBHES8  — 
QUKSnoNS  CONCLXTDED. 

A  Judgment  adjudging  that  a  party  is  not 
entitled  to  a  release  of  a  deed  of  trust  securing 


a  debt  bars  an  action  for  the  statutory  penalty 
for  a  refusal  to  release  the  deed  of  trust 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |i  lOea-1064,  1067,  1073,  1084,  1085, 
1002-1097,  tmi    Dec.  Dig.  f  585.*] 

Appeal  from  St  Louis  Circuit  Court;  W. 
B.  Homer,  Judge. 

Action  by  Franceska  Warner  and  another 
against  Frank  H.  Michel  and  others,  part- 
ners under  the  firm  name  of  Hammell  & 
Earleekind.  From  a  judgment  of  nonsuit, 
plaintiffs  appeaL    Affirmed. 

Louis  Mayer  and  L.  P.  Crlgler,  both  of  St. 
Louis,  for  appellants.  J.  L.  Homsby,  of  St. 
Louis,  for  respondents. 

REYNOLDS,  P.  J.  This  Is  the  seomd  ai>- 
peal  in  this  case.  It  was  here  under  thft 
same  title  and  will  be  found  r^wrted  143 
Mo.  App.  133,  122  S.  W.  338.  The  petition 
contained  two  counts,  the  first  asking  for 
the  cancellation  of  the  record  of  a  certain 
deed  of  trust,  it  being  averred  that  the  debt 
secured  by  it  had  beoi  paid  off  in  full  and 
that  plaintiffs  had  tendered  the  legal  fee  to 
entitle  them  to  have  satisfaction  of  the  deed 
of  trust;  the  second-  count  averring  the 
payment  In  full  of  the  debt  secured  by  the 
deed  of  trust  and  tender  of  the  legal  fee  for 
the  release  thereof  on  the  margin  of  the  rec- 
ord, along  with  the  demand  that  the  release 
be  Indorsed,  and  averring  the  refusal  of 
defendants  to  release  the  deed  of  trust  of 
record,  demands  the  statutory  penalty  of  10 
per  cent  of  the  debt  as  damages  for  failure 
so  to  do. 

At  tbe  former  trial  the  cause  was  tried 
before  the  court  as  to  tbe  first  count  and  be- 
fore the  jury  as  to  the  second,  the  testimony 
as  to  both  counts  being  heard  together.  At 
the  conclusion  of  that  trial  the  court  found 
for  defendants  on  the  first  count  bnt  tbe 
jury  before  whom  the  second  count  for  the 
statutory  penalty  was  tried,  returned  a  ver- 
dict in  favor  of  plaintiffs.  Plaintiffs  filed  a 
motion  for  new  trial  as  to  the  first  count 
and  defendants  filed  one  as  to  the  second 
count.  The  court  sustained  the  motion  of 
defendants  for  new  trial  on  the  second  count 
but  overruled  tbe  motion  of  the  plaintiffs 
for  a  new  trial  on  the  first  count.  PlaintUSs 
appealed  from  this  to  our  court  and  w»  af- 
firmed that  action,  remanding  the  case  for 
further  proceedings.  Thereupon  the  cause 
coming  on  for  trial  before  the  circuit  court 
defendants  objected  to  tbe  introduction  of 
any  evidence  in  the  case  on  the  ground  that 
the  judgment  of  the  court  on  the  first  count 
in  favor  of  defendants  was  a  bar  to  the 
action  on  the  second  count,  and  claiming 
that  that  judgment  is  conclusive  on  the  Is- 
sues In  the  case  as  set  out  in  tbe  second 
count  or  cause  of  action  of  tbe  petition  and 
that  there  is  nothing  remaining  for  trial  or 
submission  to  tbe  court  The  court  sustain- 
ed that  objection,  whereupon  plaintiffs  took 
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a  nonsuit  with  leaTtt  to  move  to  set  it  aside 
and  that  hdng  overmled  and  exceptions  sav- 
ed have  perfected  their  appeal  from  that 
action  of  the  trial  court 

[1,  2]  The  abstract  of  the  record  is  in 
such  shape  before  us  that  it  is  almost  im- 
possible &>  handle  the  case  intelligently. 
We  are  not  able  to  determine  whether  the 
cause  went  to  this  second  trial  on  both 
counts  of  the  petition  or  on  the  second  count. 
Nor  can  we  tell  what  Judgment  is  referred  to 
in  the  objection  madd  by  counseL  No  Judg- 
ment of  any  kind  is  In  this  record.  The  ab- 
stract is  barren  of  any  recitals  on  this.  The 
only  Judgment  before  us  is  the  one  of  non- 
suit, which  is  on  flle  with  us,  this  case  com- 
ing to  us  on  what  is  known  as  the  "short 
form,"  appellant  filing  a  copy  of  the  Judg- 
ment appealed  from  and  the  order  allowing 
the  appeal.  In  this  condition  of  the  record, 
the  presumption  always  being  in  favor  of  the 
regularity  of  the  action  of  the  trial  court, 
we  would  have  no  other  course  than  to  aflSrm 
the  Judgment  of  that  court.  But  not  resting 
on  that,  if  we  are  to  assume,  as  counsel  for 
appellants  seem  to  concede  was  the  fact, 
tliat  the  finding  and -Judgment  on  the  first 
count,  was  as  set  out  when  the  cause  was 
previously  hefore  us,  and  which  we  then 
affirmed,  then  the  action  of  the  trial  court, 
in  holding  that  the  Judgment  on  this  first 
count  is  a  bar  to  an  action  of  the  second 
count,  is  manifestly  correct  That  Judgment 
was  conclusive  of  the  fact  that  the  plaintllls 
were  not  entitled  to  have  the  deed  of  trust 
released.  It  necessarily  followed  that  plain- 
tiffs could  not  recover  damages  for  failure 
to  release  it 

The  Judgment  of  the  drcolt  court  is  af- 
firmed. 

NOBTONI  and  OAULFIELD,  JJ.,  concur. 


FRUMBBRG  v.  HADERLBIN. 

(St  Iioois  Court  of  Appeals.    Missouri.    Nov. 

12,  1912.) 

Parties  (|  19*)— Plaintifb^-Joint  Oontbact 

FOB  Joint  Services. 

A  several  action  on  a  contract  by  one  with 
two  others  jointly  to  pay  them  a  certain  sum 
for  services  to  be  performed  by  them  jointly 
cannot  be  maintained  by  one  of  the  obligees 
against  the  obligor. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  M  lfr-23;  Dec.  Dig.  t  19;*  Con- 
tracts, Cent.  Dig.  H  1580,  159»-1601.] 

Appeal  from  St  Louis  Circuit  Court;  Hu- 
go Muench,  Judge. 

.  Action  by  A.  M.  Frumberg  against  Joseph 
Haderleln.  From  a  Judgment  for  defendant 
on  appeal  from  a  Justice,  plaintiff  appeals. 
Affirmed. 

J.  F.  Merryman  and  William  H.  Killoren, 
t>otb  of  St  Louis,  for  appellant  Karl  M. 
Vetsburg  and  Chas.  H.  Franck,  both  of  St 
Louis,  for  respondent 


REYNOLDS,  P.  X  Plaintiff,  ai^Ilant 
here^  instituted  this  action  before  a  Justice 
of  the  peace,  against  the  respondmt  Hader- 
leln and  one  Charles  H.  Franck,  filing  a 
statement  with  the  Justice,  to  recover  $250 
alleged  to  t>e  due  him  under  a  contract  here- 
after referred  to.  Plaintiff  dismissed  as  to 
defendant  Franck  before  the  Justice  and 
Judgment  was  rendered  against  Haderleln, 
from  which  the  latter  appealed  to  the  cir- 
cuit court  where  the  cause  was  tried  before 
the  court  a  Jury  being  waived,  on  an  agreed 
statement  of  facts. 

It  appears  by  this  statement  that  the 
basis  of  the  action  was  the  following  writ- 
ing: 

"Received  of  Joseph  Haderleln,  five  hun- 
dred (1500)  dollars,  retaining  fee  in  his  in- 
junction suit  against  W.  Schneider  Whole- 
sale Wine  &  Liquor  Company  et  al.  It  is  un- 
derstood that  if  a  perpetual  injunction  is 
procured  for  Mr.  Haderleln,  then  he  Is  to 
pay  an  additional  attorneys'  fee  to  (Tbas.  H. 
Franck  and  A.  M.  Frumberg  of  five  hundred 
($500)  dollars;  and  in  the  event  the  injunc- 
tion is  not  procured,  then  there  is  to  be  no 
further  attorneys'  fee  to  said  attorneys. 

"In  duplicate. 

"[Signed]    caias.  H.  Franck. 
"[Signed]    A.  M.  Frumberg. 

"Dated  November  18tb,  1909. 

"Accepted: 

"[Signed]    Jos.  Haderleln." 

It  was  further  stipulated  that  appellant 
and  Charles  H.  Franck  prepared  and  filed  a 
petition  for  the  injunction  referred  to  in  this 
agreement,  "and  prosecuted  said  suit  until 
on  discharge  of  said  Frumberg  without  cause 
by  defendant  Haderleln  from  further  serv- 
ice in  said  cause,"  and  that  plaintiff  and 
Frumberg  received  |500  from  Haderleln,  the 
retaining  fee  mentioned  in  the  agreement; 
that  after  the  discharge  of  plaintiff  in  the 
cause  Franck  and  Oeorge  W.  Lubke,  Jr.,  have 
prosecuted  and  are  still  prosecuting  the  suit, 
which  suit  is  still  pending  and  in  which  no 
perpetual  injunction  has  been  procured,  as 
mentioned  in  the  agreement  It  is  further 
stipulated  that  plaintiff  at  the  times  men- 
tioned was  a  licensed  and  practicing  attorney 
of  the  St  Louis  bar. 

No  other  evidence  appears  to  have  been 
introduced  outside  of  this  stipulation,  the 
cause  being  submitted  to  the  court  upon  it 
Thereupon  the  court  made  this  declaration 
of  law:  "It  appearing  that  the  contract  of 
employment,  for  the  breach  of  which  plain- 
tiff prosecutes  this  suit  was  made  by  defend- 
ant with  plaintiff  and  Charles  H.  Frandc 
Jointly,  the  court  declares  the  law  to  be  that 
plaintiff  cannot  at  law  prosecute  a  several  ac- 
tion upon  the  same,  and  the  Judgment  herein 
must  therefore  be  in  favor  of  defendant" 
Plaintiff  excepted  to  the  giving  of  this  dec- 
laration, filed  his  motion  for  a  new  trial, 
and  saving  exception  to  that  being  overruled. 
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duly  perfected  bis  appeal  from  the  jndgment 
rendered  in  favor  of  defendant. 

The  only  error  assigned  by  connsel  for  ap- 
pellant  is  to  the  action  of  the  court  in  giv- 
ing the  declaration  of  law  above  set  out.  it 
being  urged  that  Franck  was  not  a  proper  or 
necessary  party  either  plalntifl  or  defendant 

While  other  authorities  are  cited  in  the 
brief  of  counsel  for  appellant,  in  the  argu- 
ment accompanying  the  brief  the  authorities 
relied  on  are  IS  Ency.  Plead.  &  Prac.  735; 
State  ex  rel.  Glass  et  al.  v.  Beasley,  57  Mo. 
App.  570,  loc.  dt  574;  and  State  ex  rel. 
Jackson  v.  Bradley,  103  Mo.  33,  91  S.  W. 
483.  The  quotation  from  the  Encyclopedia 
of  Pleading  and  Practice  Is  that  the  test  of 
unity  of  interest  intended  by  the  statute  Is 
such  Joint  connection  with  the  subject-matter 
as  would  preclude  a  separate  action.  How- 
ever true  this  proposition  may  be,  to  apply 
it  to  the  case  at  bar,  as  contended  for  by 
learned  counsel  for  appellant,  is  the  as- 
sumption of  the  very  point  in  controversy. 
The  question  here  for  determination  is  wheth- 
er this  contract  shows  such  Joint  connection 
with  the  subject-matter  as  will  preclude  a 
separate  action  by  either  Mr.  Frumberg  or 
Mr.  Franck.  The  holding  of  the  learned  trial 
Judge,  as  evidenced  by  the  declaration  of 
law.  Is  that  It  will  not 

In  the  Bradley  Case,  supra,  it  is  distinctly 
said  (193  Mo.  loc.  dt  45, 91  S.  W.  486)  that  the 
employment  of  the  two  attorneys  there  nam- 
ed, one  of  whom  had  sued  for  compensation 
claimed  to  be  due  him,  "although  for  a  con- 
tingent fee  was  wholly  Independent  of  each 
other."  That  is  not  the  case  here.  The  con- 
tract is  for  services  which  were  to  be  Joint- 
ly performed  by  appellant  and  Mr.  Franck; 
It  is  a  Joint  contract  for  the  Joint  services 
of  the  two  in  the  conduct  of  a  certain  cause 
which  the  respondent  here  was  desirous  of 
having  brought  and  prosecuted. 

The  Beasley  Case,  supra,  was  an  action 
for  trespass  where  several  persons,  alleged 
to  have  been  damaged  In  their  several  in- 
terests, undertook  to  sue  Jointly.  The  Kan- 
sas City  Court  of  Appeals  very  properly  held 
that  this  could  not  be  done. 

In  very  many  cases  and  from  an  early 
day,  our  Supreme  Court  has  held  that  where 
the  cause  of  action  Ig  on  a  Joint  contract  the 
suit  must  be  brought  in  the  names  of  the 
Joint  obligees.  Welles,  to  Use,  etc.,  v.  Gaty 
et  aL,  9  Mo.  565.  was  the  earliest  of  these 
and  tile  rule  there  announced  has  never  been 
departed  from,  nor  has  it  been  changed  by 
statute.  A  later  case  that  collates  many  au- 
thorities and  announces  the  same  rule  Is 
that  of  Slaughter  v.  Davenport,  151  Mo.  26, 
61  S.  W.  471.  There  it  appeared  that  the  ac- 
tion had  been  begun  before  a  Justice  of  the 
peace  in  the  name  of  three  parties  plaintiff 
who  recovered  a  Judgment  The  defendant 
appealed  from  that  to  the  circuit  court 
There  plaintiff  amended  his  petition  by  leave 


of  court,  striking  out  the  names  of  two  of 
the  plaintiffs,  leaving  Slaughter  as  the  sole 
plaintiff  and  a  verdict  and  Judgment  was  re- 
turned in  his  favor.  From  this  an  appeal 
was  taken  to  the  Supreme  Court  It  appear- 
ed that  the  contract  involved  was  to  pay 
Brooking,  Slaughter  and  Green  a  certain 
sum  of  money  and  that  the  only  condition 
therein  was  that  the  necessary  funds  sub- 
scribed should  be  equal  to  one-fourth  the 
cost  of  macadamizing  a  public  road.  Our 
Supreme  Court  (151  Mo.  loc.  cit  32,  51  S.  W. 
472)  there  held  that  the  cause  of  action  be- 
ing a  Joint  contract,  the  suit  was  properly 
brought  in  the  names  of  the  Joint  obligees; 
that  the  amendment  changed  it  to  an  action 
on  a  several  contract;  that  if  the  contract 
was  several  there  was  no  reason  why  this 
might  not  be  done,  for  if  a  party  plaintiff 
tOi  a  suit  is  an  unnecessary  party,  the  dis- 
missal as  to  him  would  not  In  any  way  change 
the  cause  of  action.  "But,"  says  Judge  Bur- 
gess, "It  is  not  so  when  the  suit  Is  (on)  Joint 
contract  and  the  amendment  changes  It  to 
an  action  on  a  several  contract,  for  In  that 
case  there  is  an  entire  change  in  the  cause 
of  action,  from  a  Joint  to  a  several  cause 
of  action  ui>on  a  Joint  contract  which  is  not 
permissible."  Further  along  (151  Mo.  33,  51 
S.  W.  472)  It  is  said,  referring  to  the  action  as 
originally  instituted,  "In  the  contract  which 
formed  the  basis  of  that  action  the  obligees 
were  Joint  promisees,  one  of  whom  could  not 
have  maintained  a  separate  suit  ui>on  the 
contract"  In  the  light  of  these  adjudicated 
cases,  as  well  as  of  many  more  cited  by 
counsel  for  respondent  we  think  that  the 
learned  trial  court  correctly  applied  the  law 
as  announced  by  him  In  the  declaration  of 
law  complained  of.  That  is  the  only  error 
assigned  and  it  is  not  tenable. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONI  and  CAULFIELD,  JJ.,  concur. 


GnXFILLAN  V.   SCHMIDT. 

(St.  Louis  Court  of  Appeals.     Missouri.     Nov. 
12,   1912.) 

1.  Appeai,  and  EIbrob  (i  1002»)  —  Vebdict— 

CONCLDSIVENESS. 

A  verdict  on  conflicting  evidence,  and  sus- 
tained by  evidence,  if  believed,  is  conclusive  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  3935-3937;  Dec.  Dig.  8 
1002.^] 

2.  Tbial  (J  296*)  —  Instructions  —  Ebbob 

CtTBED   BY   OTHEB   INSTRUCTIONS. 

Where,  in  an  action  for  commissions  for 
procuring  a  purchaser  of  real  estate,  the  court 
at  plaintiff's  instance  charged  what  the  terms 
of  sale  of  the  property  were  to  be,  an  instruc- 
tion that  the  burden  of  proof  was  on  plaintiff 
to  show  that  he  procured  a  purchaser  ready, 
able,  and  willing  to  purchase  on  the  terms  fixed 
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was  not  objectionable,  as  leaving  the  Jary  to 
determine  the  contract  employing  the  broker. 

[EM.  Note.— ror  other  cases,  see  Trial,  Cent 
DJe.^H  706-713,  716,  716,  718;    Dec.  Dig.  i 

3.  Bbokzrs  (|  88*)— CoionssioNS— Actions— 

EVIDKNCB— INSTBUCTIONS. 

Where,  in  an  action  for  commissions  for 
procuring  a  purchaser  of  real  estate,  the  broker 
and  a  customer  procured  b^  him  testified  to  a 
proposal  to  purchase  materially  different  from 
the  terms'  fixed  by  the  owner,  an  instruction 
that  the.  broker,  to  recover,  must  procure  a 
purchaser  ready,  willing,  and  able  to  purchase 
on  the  terms  fixed  by  the  owner,  was  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  121-180;   Dec.  Dig.  {  88.»] 

4.  TBIAI.  (S  244*)  —  INBTBUCTIONS  —  UNDUB 
COUlfKRT    ON    SiNQLK    FACT.     , 

An  instruction,  in  an  action  for  commis- 
sions for  procuring  a  purchaser  of  real  estate, 
that  if  the  broker  brought  a  prospective  pur- 
chaser to  the  owner  on  Sunday,  the  owner  .was 
not  bound  to  accept  him  as  a  purchaser,  or  to 
enter  into  negotiations  on  that  day,  and  that 
what  the  parties  did  on  that  day  was  imma- 
terial, was  not  objectionable,  as  an  undue  com- 
ment on  a  single  fact 

[B>d.  Note.— For  other  cases,  see  Trial,  Cent, 
rrfg.  IS  677-681;    Dec.  Dig.  J  244.*] 

AppeiJi  from  Ciicait  Conrt,  Warren  Coun- 
ty;  Jas.  D.  Bamett,  Jndge. 

Action  by  Thomas  P.  Gillflllan  against 
George  F.  Schmidt  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Emll  Boehrig,  of  Warrenton,  for  appel- 
lant T.  W.  Hukrlede  and  J.  W.  I>elTen- 
thai,  both  of  Warrenton,  and  E.  Bosenberger 
&  Son,  of  Montgomery  City,  for  respondent 

BEYNOLDS,  P.  J.  This  action,  instituted 
before  a  Justice  of  the  peace  to  recover  com-, 
missions  on  the  sale  of  land,  being  determin- 
ed there  against  plaintiff,  was  appealed  to 
the  circuit  court,  where  on  a  trial  de  novo 
before  the  conrt  and  a  Jury,  a  verdict  was 
again  returned  in  favor  of  defendant,  Judg- 
ment following,  from  which  plaintiff,  filing 
his  motion  for  a  new  trial  and  saving  excep- 
tion to  that  being  overruled,  has  duly  per- 
fected appeal  to  this  court 

[1]  The  verdict  is  challenged  by  the  learn- 
ed counsel  for  appellant,  as  unsupported  by 
the  evidence  and  further  that  the  evidence 
introduced  at  the  trial  did  not  support  the 
Instructions  given  at  the  instance  of  de- 
fendant As  Is  usual  in  transactions,  the 
proof  of  which  rests  wholly  in  parol,  the 
evidence  was  somewhat  conflicting  but  not 
irreconcilable.  We  cannot  say,  on  reading 
it,  that  there  was  no  evidence  to  support 
the  verdict  Even  admitting  that  It  was 
seriously  conflicting,  it  Is  clear  that  the 
Jury  believed  that  offered  and  Introduced  by 
defendant  in  the  case.  To  do  that  was  en- 
tirely within  their  province. 

Nor  can  we  agree  that  the  Instructions 
given  at  the  instance  of  defendant  were  un- 
supported by  the  evidence. 

[2]  The  most  serious  complaint  is  leveled 


against  an  instruction  given  at  the  instance 
of  defendant,  to  the  effect  that  the  burthen 
of  proof  in  the  case  is  upon  plaintiff  to  show 
by  the  greater  weight  of  the  evidence  that 
he  procured  a  purchaser  for  dtfendant's 
farm;  that  that  person  was  ready,  financial- 
ly able,  and  willing  to  purchase  defendant's 
farm  on  the  exact  terms  fixed  by  defendant, 
and  unless  plaintiff  had  shown  these  facts 
by  the  greater  weight  of  the  evidence,  tbdr 
finding  should  be  for  defendant  It  is  com- 
plained of  this  Instmction  and  of  the  fol- 
lowing ones,  which  embody  in  different  form 
this  same  direction,  that  they  are  in  direct 
conflict  with  what  is  said  by  this  court  in 
Dalton  V.  Bedemeyer,  154  Mo.  App.  190, 
133  S.  W.  133.  If  these  instructions  stood 
alone  in  referring  to  the  contract,  they  might 
be  subject  to  this  criticism.  But  the  analo- 
gy between  this  case  and  the  Dalton  Case 
fails  when  the  Instruction  given  at  the  In- 
stance of  plaintiff  is  considered.  In  that  in- 
struction the  court  told  the  Jury,  at  the  in- 
stance of  plaintiff  himself,  exactly  what  the 
terms  of  the  sale  of  the  farm  were  to  be. 
Hence  it  cannot  be  said,  as  was  said  In  the 
Dalton  Case,  that  the  Jury  were  left  to 
grope  In  the  dark  to  determine  what  the  con- 
tract between  the  parties  was. 

[8]  It  is  further  assigned  as  error  that 
the  court  told  the  Jury  that  plaintiff  to  re- 
cover should  have  procured  a  purchaser 
ready,  willing  and  able  to  purchase  the 
farm,  "on  the  exact  tprms  fixed  by  defend- 
ant" That  might  t>e  error  if  It  were  not 
for  the  fact  that  by  plaintUf's  own  testi- 
mony and  that  of  his  customer,  it  appears 
that  that  customer  and  the  plaintiff  proposed 
to  conclude  the  purchase  on  terms  which 
were  not  only  not  exactly  as  authorized  by 
defendant,  but  were  very  materially  differ- 
ent Wltlk  this  in  evidence,  we  do  not  think 
the  error  is,  in  this  case,  reversible  error. 

[4]  Criticism  is  leveled  at  one  of  the  In- 
structions which  told  the  Jury  that  if  they 
lielleved  that  plaintiff  brought  a  person  nam- 
ed as  prospective  purchaser,  who  was  a 
customer  of  plaintiff,  on  Sunday,  then  de- 
fendant was  not  bound  to  accept  him  as  a 
purchaser  or  enter  into  negotiations  on  that 
day,  but  if  they  found  that  anything  was 
said  or  done  by  defendant  on  that  occasion, 
the  fact  that  the  day  was  Sunday  "becomes 
immaterial  and  will  not  be  considered  by 
the  Jury."  We  see  no  cause  for  complaint 
by  plaintiff  as  to  this.  It  is  urged,  how- 
ever, that  it  is  an  undue  comment  on  a  sin- 
gle fact    We  do  not  think  so. 

Finding  no  error  to  the  prejudice  of  plain- 
tiff in  the  record  in  the  case  or  in  the  in- 
structions given,  nor  in  the  action  of  the 
court  in  overruling  the  motion  for  new  trial, 
the  Judgment  of  the  circuit  court  is  af- 
firmed. 

NOBTONI  and  CADI<FIEIJ>,  JJ.,  concur. 
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MTERS-C0LDBEB6  NECKWBAB  CO.  ▼. 

GROSSMAN. 

(St  l/oula  Gonrt  of  Appeals.    Bdissoari.    Not. 

12,  1912.) 

Dakaoes  (I  80*)— GomBAOT— Pbotision  fob 

liiQuiDATBD  Dakaoes. 

A  provision  of  ao  employment  contract 
that,  if  the  employ^  should  quit  before  the  ex- 
piration of  the  term  of  one  year,  he  should  for- 
feit f250  to  his  employer  as  liquidated  damag- 
es, was  an  enforceable  provision  for  liquidated 
damages,  and  not  for  a  penalty,  where  the  con- 
tract was  made  to  secure  the  personal  services 
of  the  employe  on  account  of  his  peculiar  skill 
and  special  qualifications  for  the  work. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  170-175:    Dec.  Dig.  i  80.*] 

Appeal  from  St  Lonis  Circuit  Court;  Geo. 
H.  Williams,  Judge. 

Action  by  the  Myers-Goldberg  Neckwear 
Company,  a  corporation,  against  Morris 
Grossman.  From  a  judgment  for  plaintiff  on 
appeal  from  a  justice  of  the  i)eace,  defend- 
ant appeals.    Affirmed. 

A.  S.  Paxson,  of  St  Louis,  for  appellant 
Tbos.  B.  MnlrUiiU,  of  St  Loiils,  for  respond- 
ent 

BBYNOLDS,  P.  J.  PlaintUC  institated  tbls 
action  before  a  justice  of  the  peace,  filing  a 
statement  of  its  cause  of  action,  in  which 
statement  the  contract  between  it  and  d»- 
fendant,  api)ellant  here,  is  set  out  In  fall. 
Summarizing,  plaintiff,  designated  as  the 
party  of  the  first  part,  and  defendant,  de- 
signated as  the  party  of  the  second  pert, 
premise  that  the  party  of  the  first  part,  fox 
and  in  consideration  of  the  promises  and 
obligations  of  the  party  of  the  second  part, 
employs  the  party  of  the  second  part  for  a 
period  of  one  year  from  January  7,  1910, 
and  ending  January  7,  1911.  In  considera- 
tion of  the  employment,  the  party  of  the  sec- 
ond pert  obligated  and  bound  himself  to  de- 
vote all  hlSi  time  and  best  endeavors  to  the 
interest  of  the  perty  of  the  first  part,  the 
party  of  the  second  part  to  work  under  the 
direction  and  to  the  satisfaction  of  the  party 
of  the  first  part  and  to  perform  such  work 
as  the  perty  of  the  first  part  should  direct, 
such  work  including  the  duty  of  machine  op- 
eration and  such  work  as  the  party  of  the 
first  part  should  deem  proper.  As  compen- 
sation to  the  party  of  the  second  part  for  the 
services  to  be  jfertonaeA  by  him  the  party  of 
the  first  part  agreed  to  pay  him  a  weekly 
salary  of  $27,  commencing  the  7th  of  Janu- 
ary,  1910.  Then  follows  this  provision:  "In 
case  said  second  party  shall  fail  or  refuse 
to  comply  with  the  duties  here  undertaken 
by  him  or  shall  sever  his  connections  with 
said  perty  of  the  first  part,  without  its  con- 
sent, before  the  expiration  of  said  year,  then 
said  second  party  shall  forfeit  to  said  first 
party  as  liquidated  damages  the  sum  of  $250, 
to  be  paid  In  cash  to  the  party  of  the  first 
part" 


The  contract  further  provides  for  the  work- 
ing hours  and  days  in  different  months,  for 
the  payment  of  overtime,  for  the  allowance 
of  holidays  and  supper  money,  and  "in  the 
event  of  serious  illness  or  death  in  the  family 
of  said  second  party,  the  party  of  the  first 
part  agrees  to  permit  said  party  of  the  sec- 
ond part  to  absent  himself  for  a  period  of 
two  weeks."  This  contract  was  signed  by  the 
several  parties.  Hie  statement,  alleging  per- 
formance on  its  pert  by  plaintiff  of  all  the 
terms  of  the  contract,  avers  that  after  the 
maldng  of  it  defendant,  without  just  cause 
and  in  direct  violation  of  the  contract,  with- 
drew from  the  services  and  quit  the  employ- 
ment of  plaintiff  against  its  consent  before 
the  7th  of  January,  1911,  thereby  committing 
a  breach  of  his  contract  by  reason  w^iereof 
plaintiff  claims  defendant  is  indebted  to  it 
in  the  penalty,  of  the  contract,  $260,  to  be 
paid  by  defendant  to  plaintiif  as  liquidated 
damages  as  stipulated  in  the  contract  Judg- 
ment is  demanded  for  this  sum. 

We  are  not  directly  advised  by  the  ab- 
stract as  to  the  result  of  the  trial  before 
the  justice  of  tlie  peace  but  apparently  plain- 
tiff recovered  there  and  defendant  appealed, 
executing  an  appeal  bond  in  due  form  which 
was  approved.  The  case  coming  on  for  trial 
before  the  circuit  court,  a  jury  being  waived, 
the  court  at  the  conclusion  of  the  trial  re- 
fusing certain  declarations  of  law  asked  by 
defendant,  found  for  plaintiff  and  rendered 
judgment  against  defendant  and  his  surety 
in  the  sum  of  $260  and  costs.  Filing  his 
motion  for  a  new  trial  and  saving  exception 
to  that  being  overruled,  defendant  has  duly 
perfected  his  appeal  to  this  court. 

Learned  counsel  for  appellant  makes  four 
points  for  a  reversaL  First,  whether  the 
justice  of  the  peace  or  the  circuit  court  ob- 
tained jurisdiction  because  the  written  in- 
strument, which  is  the  tmsis  of  the  action, 
was  never  filed  with  either  court  as  required 
by  the  statute,  referring  to  section  7412,  B. 
S.  1909.  As  neither  counsel  make  any  very 
serious  argument  over  this  proposition,  it  is 
not  necessary  to  determine  it  and  we  pass  it 
sub  silentio. 

The  second  point,  and  which  learned  conn* 
sel  for  appellant  says  is  the  main  point,  is 
whether  the  stipulation  in  the  contract  for 
a  forfeiture  in  case  of  a  breach  sliail  be  con> 
strued  as  liquidated  damages  or  as  a  penalty. 

Arguing  that  it  is  a  penalty  and  not  liq- 
uidated, damages,  the  third  assignment  is, 
that  the  amount  of  the  damages  claimed  Is 
out  of  proportion  to  the  breach  alleged. 

In  the  view  which  we  take  of  the  case,  it 
is  not  necessary  to  go  into  a  discussion  of 
this  third  proposition,  for  it  falls  to  the 
ground  if  it  is  held  that  the  second  proposi- 
tion in  the  case  must  be  decided  against  ap- 
pellant 

It  is  argued  as  the  main  point  in  the  case 
that  the  court  below  erred  in  construing  the 
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contested  clause  In  tbe  contract  to  be  as  for 
liquidated  damages  and  not  as  a  penalty. 
That  the  court  did  so  construe  it  Is  evident 
by  the  refusal  of  tbe  declarations  of  law 
asked  by  defendant,  to  the  effect  that  that 
was  the  meaning  of  the  contract 

I^earned  counsel  for  appellant  as  well  as 
for  respondent,  in  support  of  their  several 
contentions,  rely  on  the  decision  of  our  Su- 
preme Court  In  Thompson  v.  St  Charles 
County,  227  Mo.  220,  126  S.  W.  1044.  Other 
authorities  are  cited  by  the  several  counsel 
In  support  of  their  contentions,  but  we  agree 
with  counsel  for  appellant,  that  the  decision 
in  Thompson  v.  St  Charles  County  covers 
the  law  so  thoroughly  and  so  completely  that 
it  Is  idle  to  go  outside  of  that  and  the  au- 
thorities therein  cited  for  light  on  this 
question  as  to  whether,  when  damages  are 
provided  for  and  are  stated  to  be  liquidat- 
ed, in  point  of  fact  they  are  to  be  consider- 
ed by  the  court  as  liquidated  damages  or  a 
mere  penalty.  As  said  by  Judge  Lamm  in 
the  Thompson  Case,  supra,  his  discussion  of 
this  proposition  commencing  at  page  235  of 
227  Mo.,  at  page  1049  of  126  S.  W.,  it  is 
"a  mnch  vexed  question  upon  which  courts 
have  been  unable  to  hold  a  voice  even  and 
harmonious,  viz.,  that  of  'penalty'  as  over 
against  'liquidated  damages.'"  In  the 
Thompson  Case  the  court,  considering,  the 
testimony  In  It  and  on  that  arriving  at  the 
Intention  of  the  parties,  concludes  that  the 
amount  stated  in  that  contract  as  a  per  diem 
deduction  for  each  day  of  default  in  com- 
pleting the  building  for  the  county,  was  to 
be  construed  as  liquidated  damages. 

Examining  the  testimony  in  this  case  as 
set  out  in  tbe  abstract  we  have  come  to  tbe 
same  conclusion.  It  is  evident  from  that 
testimony  that  the  employment  of  defendant 
under  this  contract  by  plaintiff,  was  not  the 
mere  employment  of  a  day  laborer  or  of  any 
one  that  could  be  found  competent  to  do  the 
work,  but  that  tbe  underlying  thought  of 
plaintiff  In  making  tbis  bargain  with  defend- 
ant was  to  secure  defendant's  individual,  per- 
sonal services.  The  defendant  at  one  time 
bad  been  a  stodcholder  In  the  plaintiff  cor- 
poration, which  was  a  small  concern  com- 
posed of  Messrs.  Myers  and  Goldberg,  their 
wives  and  of  this  defendant.  The  defendant 
had  $400  in  stock  in  the  concern.  He  be- 
came uneasy  about  the  Investment  and  the 
probable  success  of  the  concern  and  sold  his 
stock  to  two  of  the  members  of  the  concern, 
was  paid  par  for  It  and  thereupon  the  corpo- 
ration entered  into  this  contract  set  out  with 
defendant  It  further  appears  that  defend- 
ant was  a  skilled  operator  in  the  making  of 
the  articles,  In  the  manufacture  of  which 
the  company  was  engaged,  and  furthermore 
was  possessed  of  the  requisite  mechanical 
skill  to  be  able  to  keep  tbe  machines  used 
In  the  process  of  the  work  In  order.  In 
other   words,   he   was  a   person   thoroughly 


skilled  In  the  practical  details  of  this  par- 
ticular line  of  work.  While  It  Is  plain  from 
the  evidence  that  plaintiff  could  have  gone 
out  and  hired  other  men  or  bands  to  work 
for  it  It  nowhere  appears  that  the  persons 
so  hired  would  have  met  the  particular  re- 
quirements thought  to  be  possessed  by  de- 
fendant In  tbis  employment  In  short  this 
contract  provided  for  the  personal  skill,  the 
personal  services  of  tills  defendant:  the 
corporation  desired  blm,  employed  him,  on 
account  of  his  peculiar  skill:  not  merely 
because  he  could  run  a  machine,  but  because 
he  was  specially  qualified  for  the  work.  It 
wanted  him,  not  some  one  else.  The  penal- 
ty for  the  breach  of  the  contract  was  pnt 
in  with  the  full  knowledge  and  consent  of 
this  defendant  He  knew  that  If  he  threw 
up  the  employment  he  Incurred  the  penalty. 
There  was  no  compulsion  used  to  secure  his 
consent  no  fraud  practiced  In  procuring  the 
contract  Under  the  contract  plaintiff  was 
entitled  to  the  services  of  defendant  for  the 
term  specified  and  for  failure  to  give  which 
defendant  had  lawfully  contracted  that  he 
would  forfeit  to  plaintiff  as  liquidated  dam- 
ages the  sum  of  $250.  Entering  into  this 
contract  on  the  7th  of  January,  1910,  de- 
fendant quit  the  employment  of  plaintiff  on 
the  26th  day  of  the  following  February, 
without  any  excuse  whatever,  without  any 
pretense  of  any  violation  or  non-perform- 
ance of  the  contract  on  the  part  of  plaintiff, 
and  apparently  for  the  sole  reason  that  he 
was  offered  employment  at  a  higher  rate 
by  another  concern.  This  is  the  substance 
of  tbe  testimony  In  the  case  and  it  was  on 
this  testimony  that  the  learned  trial  court 
refused  the  declarations  of  law  asked  by 
defendant  to  the  effect  that  this  was  a  pen- 
alty and  not  liquidated  damages.  We  think 
that  bis  action  in  the  premises  was  correct 
The  Judgment  of  the  circuit  court  should 
be,  and  it  is  hereby  afllrmed. 

NORTONI  and  CAULFIELD,  JJ.,  concur. 


BI.ACKMER  &  POST  PIPE  CO.  r.  MOBILE 
&  O.  R.  CO. 

(St.  Ix)uis  Court  of  Appeals.     Missouri.     Nov. 

12,  1912.    Behe«ring  Denied  Dec.  8, 

1912.1 

1.  New   Tbiai,    (jli   162*)  —  Pboceedinos  to 
Pbocube — Remission  op  Excessive  Recov- 

EBT. 

The  trial  court  did  not  err  in  granting  a 
new  trial  for  excessive  damages,  notwithstand- 
ing plaintiff's  offer  to  remit  tlie  excessive  por- 
tion, where  he  did  not  indicate  how  much 
should  be  remitted,  or  on  what  counts,  but 
threw  the  bnrden  of  determining  tbe  proper 
amount  on  tbe  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §1  324-329;   Dec.  Dig.  f  162.*] 

2.  Appeal  and  Ebbob  (|  842*) — Review   — 
Amount  of  Recovkbt. 

On  appeal  from  an  order  granting  a  new 
trial  in  an  action  stating  two  causes  of  action 
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in  four  counts,  on  the  ground  that  the  juir, 
by  finding  for  plaintiff  on  all  counts,  had  al- 
lowed a  double  recovery,  the  Court  of  Appeals 
is  not  authorized  to  determine  whether  ue  to- 
tal of  the  verdict  exceeds  the  amount  of  daip- 
ages  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  LKg.  H  3316-3330;  Dec.  Dig.  ( 
842.»]| 

8.  Trial  (|  233*)— iNsrRtrcnows— Amotjnt  of 

Recovery. 

Where  plaintiff  states  the  same  cause  of 
action  in  different  counts,  the  court  should 
charge  that,  if  the  jury  finds  for  him  on  one  of 
the  counts;  It  should  find  no  damages,  or  at  the 
most  mere  nominal  damages,  on  the  other 
coants. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  527-530;   Dec.  Dig.  {  233.*] 

Appeal  from  St  Lonls  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  the  Blackmer  &  Post  Pipe  Com- 
pany against  the  Mobile  &  Ohio  Railroad 
Company.  From  an  order  granting  a  new 
trial,  on  defendant's  motion,  plaintiff  appeals. 
Affirmed  and  remanded,  with  directions. 

Dawson  &  Garrln,  of  St.  Louis,  for  appel- 
lant R.  P.  &  0.  B.  Williams,  of  St  Louis, 
for  respondent 


REYNOLDS,  P.  J.  This  is  the  second  ap- 
peal In  this  case,  the  first  appeal  by  defend- 
ant. It  was  reversed  and  remanded,  the 
opinion  being  reported  under  the  title  of 
Blackmer  &  Post  Pipe  Co.  v.  Mobile  &  Ohio 
Railroad  Co.,  137  Mo.  App.  479,  119  S.  W.  1. 
At  the  same  time  the  companion  case  of  the 
same  plaintiff  against  this  defendant  and 
other  railroad  companies  was  also  reversed 
and  remanded,  the  latter  case  being  reported 
under  the  title  of  Blackmer  &  Post  Pipe  Co. 
T.  Mobile  &  Ohio  Railroad  Company  et  al., 
137  Mo.  App.  479,  119  S.  W.  1.  This  present 
case  reaching  the  circuit  court  under  our  or- 
der of  remander,  plaintiff  "dismissed  with- 
out prejudice,"  It  is  stated,  as  to  all  of  the 
defendants  except  the  Mobile  &  Ohio  Rail- 
road Company,  and  filed  an  amended  peti- 
tion against  that  company  alone,  founded  on 
losses  said  to  have  been  sustained  on  the 
same  shipments  Involved  in  the  former  case. 
This  amended  petition  contains  four  counts, 
the  pleader  evidently  following  the  sugges- 
tion made  by  this  court  In  reversing  and  re- 
manding, that  as  before  presented  the  peti- 
tion was  confusing  in  that  it  appeared  to 
charge.  In  one  and  the  same  count,  the  car- 
rier on  Its  common  law  liability  and  for 
breach  of  contract  In  and  by  the  first 
count  of  the  amended  petition,  plaintiff  avers 
common  law  liability  on  the  part  of  the  com- 
mon carrier  for  sewer  pipe  damaged  In  trans- 
it, damage  being  claimed  in  the  aggregate 
sum  of  $285.77,  the  shipment  contained  in 
four  cars.  The  second  count  Is  on  the  same 
shipment  In  the  same  four  cars,  the  same 
amount  of  damage  being  alleged  to  have 
been  sustained  for  negligence  In  the  carriage 


of  the  freight  In  those  same  cars.  The  third 
count  is  for  damages  under  the  common  law 
liability  of  the  carrier  in  the  transportation 
of  one  car  load  of  sewer  pipe,  damages  laid 
at  $59.40,  Inclusive  of  interest  and  costs;  the 
fourth  count  claiming  the  same  amount  of 
damages.  Interest  and  costs  for  negligence  in 
the  transportation  of  the  same  car  of  sewer 
pipe. 

The  answer  admitting  the  Incorporation  of 
defendant,  pleads  that  the  carriage  of  the 
sewer  pipe  was  at  a  reduced  rate  of  freight, 
on  which  consideration  plaintiff  agreed  with 
defendant  that  the  pipe  should  be  carried  at 
the  risic  of  plaintiff.  Various  other  stipula- 
tions In  the  bill  of  lading  are  set  out  which 
are  not  now  material  to  notice,  except  that 
it  is  averred  that  It  was  provided  among 
other  things  In  the  bills  of  lading,  that  claims 
for  loss  or  damage  must  be  made  In  writing 
to  the  agent  at  the  point  of  delivery  prompt- 
ly after  the  arrival  of  the  property,  and  if 
delayed  more  than  thirty  days  after  deliv- 
ery of  the  proi)erty,  or  after  due  time  of 
delivery  thereof,  no  carrier  of  the  property 
should  be  liable  In  any  event,  the  answer 
claiming  that  this  had  not  been  complied 
with.  As  a  further  defense  to  each  of  the 
counts,  the  five-year  statute  of  limitations  Is 
set  up.  These  matters  were  put  In  Issue  by 
the  reply. 

The  reply  set  out  that  the  notice  of  the 
breakage  had  been  duly  given  defendant,  its 
connecting  carriers  and  agents  and  that 
plaintiff's  claim  for  damages  was  received 
by  defendant  as  duly  presented  and  was 
considered  by  defendant  In  the  same  man- 
ner as  If  it  had  been  entered  In  thirty  days, 
and  all  requirements  regarding  the  time  or 
manner  of  presentation  of  said  claim  had 
been  waived  by  the  defendant,  payment  of 
the  claim  being  refused  on  other  grounds. 

There  was  a  trial  of  the  cause  before  the 
court  and  a  Jury,  at  the  condnslon  of  which, 
the  Jury,  having  been  Instructed  by  the  court, 
returned  a  verdict  In  favor  of  plaintiff  on 
the  first  count  in  the  aggregate  sum  of  $284. 
On  the  third  count  the  Jury  found  for  plain- 
tiff and  assessed  its  damage  at  the  aggregate 
siuu  of  $43.21.  There  was  also  a  verdict  for 
plaintiff  on  the  second  count  in  the  aggregate 
sum  of  $207.84,  and  on  the  fourth  count  in 
the  aggregate  sum  of  $43.21.  Judgment  fol- 
lowed in  the  sum  of  $502.10,  "being  the  ag- 
gregate damages  as  assessed  by  the  Jury  as 
aforesaid  upon  the  four  counts  of  the  peti- 
tion." In  due  time  defendant  filed  Its  motion 
for  a  new  trial  and  in  arrest  Among  other 
grounds  stated  in  the  motion  for  new  trial 
were  that  the  verdict  was  excessive;  that 
the  Jury  had  rendered  two  verdicts  In  the 
same  case;  that  the  verdict  Is  void  and  will 
not  support  a  Judgment. 

The  motion  in  arrest  need  not  be  noticed 
as  It  does  not  appear  to  have  been  acted  on 
one  way  or  the  other  by  the  court. 

[1]  The  court  sustained  the  motion   for 
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new  trial,  as  stated  In  the  record,  "because 
the  plaintiff  sued  on  two  causes  of  action  In 
four  counts  and  the  jury  found  for  the  plain- 
tiff on  all  four  counts,  assessing  double  dam- 
ages and  because  the  verdict  is  excessive." 
In  a  memorandum  handed  down  by  the  court 
and  in  the  record,  it  is  stated  that  the  mo- 
tion for  new  trial  was  sustained  "because 
the  plaintiff  sued  on  two  cansea  of  action  In 
four  counts  and  the  Jury  found  for  the  plain- 
tiff on  all  four  counts,  assessing  double  dam- 
ages, and  because  the  verdict  is  excessive," 
and  the  court  did  not  think  the  evil  could  be 
cured  by  remittitur.  Thereupon  counsel  for 
plaintiff  filed  a  written  offer  to  remit  such 
part  of  the  damnges  theretofore  assessed  as 
the  court  considered  excessive.  The  court 
declined  to  enter  an  order  of  remittitur, 
whereupon  plaintiff,  duly  saving  exception, 
perfected  its  appeal  to  this  court 

We  confine  -ourselves  to  the  one  proposi- 
tion that  is  decisive  of  the  appeal;  that  Is, 
whether  the  court  committed  error  In  grant- 
ing a  new  trial  for  the  reasons  assig;ned, 
and  In  overruling  the  application  of  plain- 
tiff to  the  court  to  remit,  and  In  disregarding 
and  declining  the  offer  of  plaintiff  to  remit. 

It  is  to  be  noted  that  learned  counsel  for 
plaintiff  did  not  indicate  in  their  motion  be- 
fore the  trial  court  how  much  should  be  re- 
mitted or  on  what  counts  a  remittitur  should 
be  made,  but  threw  upon  the  court  the  bur- 
then of  determining  what  the  proper  amount 
of  the  verdict  should  be  and  how  much 
should  be  remitted.  That  is  a  burthen  the 
court  is  not  bound  to  assume.  When  a  re- 
mittitur is  offered  it  should  be  stated  in  so 
definite  a  manner  that  the  court  may  intel- 
ligibly act  on  it 

[2, 3]  It  is  argued  in  our  court  with  great 
earnestness  by  counsel  for  appellant  that 
even  taking  the  sum  total  of  the  verdict,  it 
iB  not  in  excess  of  the  amount  of  damages 
which  were  proved  up  in  the  case.  We,  as  a 
court,  are  not  authorized  to  determine  that. 
This  error  of  the  Jury  in  assessing  damages 
on  each  -  one  of  the  counts  was  probably 
brought  about  by  the  form  of  verdict  sub- 
mitted to  them  and  by  the  somewhat  con- 
fused instruction  of  the  court  in  ttiat  respect, 
that  instruction  not  clearly  telling  the  Jury, 
as  it  should,  that  if  they  found  damages  as 
on  common  law  liability,  they  should  return 
a  verdict  for  that,  in  which  event  plaintiff 
was  not  entitled  to  any  damages  or  at  most 
mere  nominal  damages  on  the  counts  sound- 
ing in  actual  damages,  and  vice  versa  as  to 
breach  of  contract  Lancaster  v.  Connecticut 
Mut  Life  Ins.  Co.,  82  Mo.  460,  loc.  cit  467, 
5  S.  W.  23,  1  Am.  St  Rep.  739. 

We  think  the  learned  trial  court  committed 
no  error  in  granting  a  new  trial.  Its  action 
in  that  behalf  is  afiBrmed  and  the  cause  re- 
manded with  directions  to  proceed  In  due 
course  of  law. 

NORTONI  and  CAULFIBLD,  JJ.,  concur. 


CRONAN  V.  STUTSSCAN  et  aL 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 

12,  1912.    Rehearing  Denied  Dec. 

8,  1912.1 

L  Loos  AND  LoaoiNo  (1 16*)— Floatino  Coir- 

IBACTS— EVIDENCB  OV  BKKAOH. 

In  an  action  for  breach  of  a  contract  to 
float  logs  providing  the  water  was  high  enough, 
evidence  iield  to  warrant  a  finding  that  there 
was  sufficient  water. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Lo|nDg,   Cent   Dig.   H  40-42;    Dec.   Dig.  | 

2.  DauAOES      (I     163*)— EVIDKNCK— NOKIRAK 

Damaoes. 

One  who  proves  damage,  but  does  not  give 
any  evidence  to  prove  the  amount  thereof,  can 
recover  only  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  454-159;   Dec.  Dig.  {  163.*] 

3.  Dauaoes  (I  62*)- Breach  of  Contract— 
Neglect  of  Flaintiff. 

In  an  action  for  breach  of  a  contract  to 
float  logs,  where  the  defendant  kept  pnttingr  off 
performance,  saying  there  was  not  sufficient 
water,  until  the  logs  had  rotted,  plaintiff  could 
not  be  limited  to  nominal  damages  on  the 
ground  that  the  damages  were  due  to  his  own 
lailnre  to  float  the  logs  himself,  since  he  had 
no  notice  of  defendant's  abandonment  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  K  119-131;    Dec.  Dig.  |  62.*] 

4.  Daicaoes  (S  189*)— Neglect  or  Pi.AiNTm 
— Evidence. 

In  an  action  for  breach  of  a  contract  to 
float  logs,  evidence  held  to  warrant  a  finding 
that  plaintiff  had  no  notice  of  defendant's  aban- 
donment of  the  contract  so  that  he  was  not 
called  upon  to  float  them  himself,  in  order  to 
lighten  the  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  (I  288,  512;  Dec  Dig.  1 189.*] 

5.  JUDOIfKNT  (I  260*)— QrOUNUS  OF  AonON— 
CONFOKHITT   TO   PLEADING. 

In  an  action  for  breach  of  a  contract  to 
float  logs,  baaed  on  the  theory  of  mere  failnre 
to  perform,  thereby  causing  total  loss  of  the 
logs,  plaintiff  could  not  recover  on  the  theory 
that  there  had  'been  an  abandonment  of  the 
contract  by  defendant  to  plaintiff's  Imowledge, 
thereby  casting  on  him  the  duty  to  float  himself 
to  minimize  damages,  and,  not  having  done  so, 
tliat  his  damages  were  the  cost  of  so  floating. 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  436;   Dec.  Dig.  f  250.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  J.  L.  Fort  Judge. 

Action  by  J.  H.  Cronan  against  L.  E.  Stuts- 
man and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Ward  &  Collins,  of  CaruthersvUle,  for 
appellants.  G.  6.  Shepard,  of  Caruthers- 
ville,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff  and  defendants, 
the  latter  under  the  name  of  Southeast  Bfis- 
sonrl  Cypress  Company,  were  engaged  in  the 
business  of  cutting  logs  and  piles  from  lands 
In  Pemiscot  county  and  placing  them  along 
the  railroad  at  different  points  for  shipment 
the  principal  shipping  point  of  def^idanta 
being  at  Clay  Root  s  station  on  what  is 
known  as  the  St   Louis  &  Oulf  Railroad. 
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Prior  to  February  27,  1908,  having  had  nu- 
merooa  dealings  together  growing  out  of  tliis 
business  according  to  the  averments  of 
the  petition,  a  dispute  arose  between  the 
parties  over  them  and  defendants  instituted 
one  and  threatened  other  actions  against 
plaintiff.  These  actions  pending  or  threat- 
ened, on  February  27,  1908,  as  is  averred 
and  admitted,  the  parties  compromised  and 
settled  aU  the  matters  in  dispute  between 
tb^n  up  to  that  date  and  entered  into  a 
written  contract,  the  execution  of  which  is 
admitted.  In  and  by  that  contract  defend- 
ants agreed,  among  other  things,  to  float  to 
Clay  Root  all  the  oak  piles  in  controversy, 
these  piles  to  be  found  in  water  sufficient 
to  float  them  to  the  bayou  at  the  west  end 
of  the  land  on  which  the  timber  was  cut; 
defendants  to  float,  skid  and  load  these  piles 
on  cars  at  Clay  Root  without  cost  to  plain- 
tiff. Defendants  agreed  ,that  "from  the 
total  amount  of  indebtedness  determined  by 
tlie  inspecting  of  all  accounts  and  notes  now 
at  band  John  H.  Cronan  is  to  be  allowed  a 
reduction  of  1560.00;  the  Southeast  Mis- 
souri Cypress  Company  Is  to  assist  John  H. 
Cronan  in  borrowing  $500.00,  which  shall 
be  added  to  the  said  John  H.  Cronan's  In- 
debtedness." <Summarizing  the  remainder 
of  the  petition,  plaintifF  alleges  that  after 
the  making  of  this  contract  the  water  was 
sufficient  to  float  the  piles  to  the  bayou  and 
remained  so  long  «iough  to  float  all  of  these 
piles;  that  In  order  to  handle  oak  piles  of 
the  nature  and  kind  covered  by  the  con- 
tract between  plaintiff  and  defendants,  it 
takes  large  and  strong  machinery  and  equip- 
ment to  haul  them  out  of  the  water  and  load 
them  on  cars;  that  defendants  at  that  time 
had  such  equipment  at  Clay  Root  which  they 
were  using  in  loading  piles  of  like  nature; 
that  plaintiff  had  no  such  equipment,  and 
was  wholly  unprepared  to  handle  the  piles 
himself,  and  was  therefore  bound  to  rely 
solely  upon  the  contract  entered  into  with 
defendants  to  handle  them  and  have  them 
placed  on  cars;  that  the  reasonable  market 
value  of  the  piles  was  $4,411.68;  that  de- 
fendants failed  and  refused  to  float  the  piles 
except  88  pieces  of  the  value  of  $512.96,  and 
that  the  remainder,  of  the  value  of  $3,899.02, 
was  wholly  lost,  to  plaintiff's  damage  in  that 
sum. 

The  answer,  as  summarized  by  counsel  for 
defendants,  is  an  "admission  of  contract  and 
general  denial;  plea  of  Insufficiency  of  wa- 
ter, and  that  plaintiff,  knowing  of  the  in- 
sufficiency of  water  over  the  piling  where 
they  lay,  refused  to  put  than  in  water  suf- 
ficient to  float  them;  permitted  them  to  lay 
and  rot,  and  the  damage,  if  any,  was  occa- 
sioned by  plaintifTs  own  negligence." 

By  way  of  counterclaim  the  answer  fur- 
ther set  out  that  plaintiff  is  Indebted  to  de- 
fendants in  the  sum  of  $314.75  on  account 
accruing  after  making  the  contract  and  Judg- 
ment Is  prayed  for  this  amount     No  is- 


sue on  the  correctness  of  this  counterclaim 
is  now  presented. 

At  the  close  of  the  testimony  in  the  case 
the  Jury  returned  a  verdict  in  favor  of  plain- 
tiff In  the  sum  of  $1,000,  and  in  favor  of  de- 
fendants on  the  counterclaim  in  the  sum  of 
$314.74,  a  balance  in  favor  of  plaintiff  of 
$685.25,  for  which  amount  Judgment  went 
in  favor  of  plaintiff.  Filing  a  motion  for 
new  trial  as  well  as  one  in  arrest  and  these 
being  overruled  and  exceptions  duly  saved, 
defendants  have  perfected  their  appeal  to 
this  court 

Defendants  here  make  four  assignments  of 
error.  First,  that  the  verdict  is  against  the 
evidence  and  against  the  law  under  the 
evidence  and  could  only  have  been  for  nomi- 
nal damages;  second,  that  the  court  erred 
in  giving  certain  instructions  for  plaintiff; 
third,  the  court  erred  in  refusing  to  give 
certain  instructions  asked  by  defendants,  and 
fourth,  that  it  erred  in  the  admission  of  tes- 
timony. 

The  making  of  the  contract  and  its  terms 
are  admitted.  So  also  it  is  practically  conced- 
ed that  plaintiff  had  paid  to  defendants  the 
$650  of  old  indebtedness  and  the  $500  raised 
for  him  by  defendants,  in  all  $1,050,  for  the 
work  which  defendants  were  to  do  in  drag- 
ging out  and  loading  the  piles. 

[1]  As  conceded  by  learned  counsel  for  ap- 
pellants, many  witnesses  swore  that  on  one 
or  more  rises  the  water  was  deep  enough 
to  float  the  oak  piles,  and  as  many  or  more, 
witnesses  swore  that  at  no  time  from  the 
making  of  the  contract  until  the  piles  spoil- 
ed, which  was  about  a  year  after  this  con- 
tract had  been  entered  into,  did  the  water 
get  high  enough  to  float  these  piles.  It  was 
agreed  by  all  the  witnesses  that  green  oak 
piles  with  the  sap  in  them  would  not  float 
and  that  to  float  them  required  "floaters," 
that  Is  sticks  of  light  weight  timber,  such 
as  ash  or  cypress,  to  be  placed  oh  each  side 
of  the  oak  pile  and  fastened  so  as  to  buoy 
them.  When  properly  buoyed,  the  oak  piles, 
said  one  of  the  witnesses,  could  be  floated 
and  when  floated  it  would  take,  say  twenty- 
two  inches  of  water  to  float  an  elgbteen-iuch 
oak  pile.  It  seems  that  it  was  also  the  cus- 
tom, in  floating  this  timber,  to  cut  through 
the  swamps  and  sandy  ridges  or  higher 
ground  to  the  deeper  water,  what  Is  called  a 
"float  road,"  that  is,  as  we  understand  it 
a  ditch  from  which  stumps  and  undergrowth 
were  cleared  for  the  requisite  depth,  and 
by  means  of  these  "float  roads,"  the  piles 
were  carried  through  the  swamps  and  ridg- 
es that  might  Intervene  between  the  start- 
ing point  and  the  deep  bayou  down  whldi 
they  were  to  be  floated.  It  was  in  evidence 
that  by  means  of  "float  roads,"  the  piles 
could  easily  have  been  floated  out  at  dif- 
ferent times  between  the  making  of  the  con- 
tract and  the  time  when  It  is  alleged  that 
by  allowing  them  to  remain  they  had  rotted 
and  become  valueless.     In  their  statement 
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before  ns,  counsel  for  appellants  themselves 
admit  that  "whether  or  not  the  oak  piling 
was  ever  found  in  «afflcient  water  to  float 
it,  was  the  question  for  the  Jury,  and  by 
their  verdict  they  evidently  found  that  it 
was.  Hence  we  are  bound  on  this  appeal 
by  that  verdict  that  there  was  a  breach  of 
the  contract."  Counsel  then  argue  that  "a 
breach  of  this  contract  without  any  other 
or  further  showing  would  only  entitle  plain- 
tiff to  a  verdict  for  nominal  damages."  Here- 
in lies  the  crux  of  this  appeal  and  on  it  are 
based  practically  all  the  assignments  of  er- 
ror except  the  fourth. 

[2,  3]  It  may  be  conceded,  as  claimed  by 
counsel,  that  where  a  plaintiff  sues  for  dam- 
ages and  proves  that  he  has  been  damaged, 
but  falls  to  give  any  evidence  tending  to 
prove  the  amount  of  his  damage,  he  can 
recover  only  nominal  damages.  Furthermore 
it  Is  beyond  doubt,  as  also  urged  by  counsel 
that  It  is  the  duty  of  the  party  injured  by 
a  breach  of  contract  to  make  reasonable  ef- 
fort to  render  the  injury  as  light  as  possi- 
ble. If  he  knows  of  the  failure  or  neglect 
of  the  one  with  whom  he  has  contracted  to 
perform  that  contract  within  ample  time  to 
do  it  himself,  and  fails  to  do  so,  he  cannot 
hold  the  other  for  a  loss  by  such  neglect 
Lawson  on  Contracts  (2d  Ed.)  §  484.  See, 
also.  City  of  St  Louis  v.  Brown,  155  Mo. 
545,  loc.  cit  564,  56  8.  W.  298.  We  do  not 
think  that  the  facts  In  evidence  bring  de- 
fendants within  the  protection  of  these  rules. 

Counsel  for  appellants  contend,  in  sub- 
stance, that  plaintiff,  when  defendants  failed 
to  do  so,  was  bound  to  go  in  and  attempt  to 
float  these  piles  out  himself ;  that  he  did  not 
undertake  to  show  any  excuse  why  he  did  not 
get  them  out  himself  and  why  he  "sat  around 
and  let  it  rot" ;  that  it  was  for  him  to  have 
shown  by  proof  what  it  would  have  cost  him 
to  take  out  and  load  these  piles;  that  this 
amount  was  the  measure  of  damage,  and 
that  while  plaintiff  had  shown  a  breach  of 
the  contract  entitling  him  to  nominal  dam- 
ages, by  reason  of  his  failure  to  prove  the 
cost  of  doing  the  work  himself,  he  was  not 
entitled  to  more  than  nominal  damage. 

[4]  We  are  compelled  to  differ  with  learn- 
ed counsel  as  to  the  statement  that  plaintiff 
bad  failed  to  introduce  any  evidence  tending 
to  show  any  excuse  why  he  did  not  get  out 
this  timber.  Plaintiff,  testifying  in  his  own 
behalf,  has  given  his  reason  for  not  doing  so. 
After  stating  that  this  timber  In  the  woods 
was  entirely  ruined,  he  testifled  that  neither 
defendants  nor  their  foreman  said  they  would 
not  take  it  out  before  it  was  ruined ;  that  he 
(plaintiff)  had  talked  with  Mr.  Stutsman,  one 
of  the  defendants,  frequently  about  it;  that 
Stutsman  told  him  there  was  not  sufficient 
water  and  that  It  was  so  reported  by  his 
men.  "He  said  he  would  bring  them  down 
when  there  was  water  enough ;  kept  promis- 
ing be  would  load  these  piling  when  there 
was  sufficient  water."  On  cross-examination 
plaintiff  farther  testifled  that  Stutsman  had 


told  him  all  the  time  that  there  was  not 
sufficient  water;  that  was  his  claim.  "It  was 
according  to  the  report  of  hts  men,  so  he 
said.  I  wanted  him  to  go  with  me  and  see 
and  he  set  a  day  or  two  to  go  with  me  and 
something  came  up  and  he  couldn't  go,  and  I 
got  Hammond  to  go  with  me.  I  wanted  him 
to  go  with  me  so  we  could  view  it  together ;. 
so  we  would  know  it  ourselves.  I  believe  if 
he  had  gone  up  there  with  me  he  would  have 
put  them  out;  I  found  sufficient  water  when 
I  got  there." 

[5]  This  was  evidence  from  which  the  Jury 
had  a  right  to  conclude  that  plaintiff,  for  al- 
most a  year  or  until  the  piling  had  rotted, 
had  been  led  into  the  belief  ttiat  defendants 
intended  to  carry  out  this  contract  In 
short,  according  to  plaintiff,  defendants  never 
abandoned  the  contract,  so  far  as  plaintiff 
knew,  until  the  piles  had  rotted;  had  never 
before  then  thrown  it  up,  but  put  off  perform- 
ance from  time  to  time  until,  by  the  action 
of  the  weather  and  of  the  water,  the  piling 
had  become  valueless.  If  there  was  no  aban- 
donment of  the  contract  on  the  part  of  the 
defendants  of  which  plaintiff  was  notified,  he 
was  under  no  obligation  to  go  in  himself, 
treat  the  contract  as  abandoned  and  attempt 
to  get  out  this  piling  and  save  it  from  rot 
and  decay.  If  he  had  done  that,  and  brought 
his  action  for  the  expense  thereby  incurred, 
he  would  probably  have  been  met  with  the 
defense  that  he  was  a  mere  volunteer  in  go- 
ing into  the  work  and  bad  himself  prevented 
defendants  from  performance.  It  is  true  that 
if  he  found  defendants  had  thrown  up  their 
contract,  he  couid  have  gone  in  and  saved 
this  timber  or  any  of  it  it  was  his  duty  to 
do  so ;  but  he  would  not  in  this  action,  have 
been  entitled,  as  these  refused  Instructions 
said,  to  the  value  of  his  work  in  doing  so, 
and  his  failure  to  prove  what  that  work 
would  have  cost,  did  not  limit  him  to  nom- 
inal damages  In  this  action.  Plaintiff  did  not 
bring  this  action  on  any  such  theory ;  that  is 
not  his  cause  of  action.  It  is  for  breach  of 
contract  and  seeks  the  recovery  of  damages 
for  the  entire  loss  of  the  timber. 

It  Is  beyond  question  that  plaintiff  intro- 
duced testimony  tending  to  prove  that  by  the 
default  of  defendants,  the  timber  was  a  to- 
tal loss,  so  far  as  Its  market  value  as  piles 
was  concerned,  and  that  its  value  was  as 
alleged  in  the  petition.  This  was  evidence  of 
actual  damage.  That  the  Jury  did  not  ac- 
cept his  valuation  is  immaterial,  and  to  the 
loss  of  plaintiff,  but  he  has  not  appealed. 

Defendants,  however,  sought  at  the  trial 
and  now  seek  before  us,  to  put  this  case  on 
another  basis,  claiming  that  plaintiff  can  only 
recover  for  what  it  would  have  cost  him  to 
float  out  and  load  these  piles  himself.  It 
was  on  this  theory  that  the  refused  Instruc- 
tions were  predicated. 

The  instruction  marked  A,  which  defend- 
ants asked  and  which  the  court  refused  to 
give,  was  to  the  effect  that  even  if  the  Jury 
found  and  believed  from  the  evidence  tliat 
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defendants  broke  tbe  contract  sued  npon  and 
failed  and  refused  to  carry  out  the  provision 
to  be  performed  by  them,  yet  under  tbe  plead- 
ings and  evidence  in  the  case,  tbe  verdict 
for  plaintifF  can  only  be  for  nominal  dam- 
ages and  by  nominal  damages  is  meant  a  sum 
not  exceeding  one  dollar.  This  Instruction 
and  tbe  others  refused  proceeded  upon  tbe 
theory  that  it  was  the  duty  of  tbe  plaintiff 
to  have  gone  in  and  attempted  to  save  this 
timber  himself,  and  that  tbe  measure  of  his 
recovery  would  be  tbe  cost  of  doing  this, 
and  that  as  he  had  not  given  any  evidence 
of  that  cost,  he  could  recover  nominal  dam- 
ages only. 

If  plaintifF  allowed  tbis  timber  to  rot  when 
be  could  have  saved  it  after  knowledge  of 
abandonment  of  the  contract  by  defendants, 
be  was  bound  to  do  so  and  in  that  event 
would  be  entitled  to  the  cost  of  effecting 
salvage  and,  if  not  paid,  could  have  brought 
his  action  for  that  cost.  But  that  was  not 
this  case.  To  have  instructed  that  plaintifF 
could  recover  tbe  cost  of  saving  this  timber, 
would  have  allowed  action  on  one  cause  and 
recovered  on  another.  This  it  has  been  beld 
in  case  after  case,  cannot.be  allowed. 

We  discover  no  reversible  error  In  the  in- 
structions given  at  the  instance  of  plaintiff. 
Tbey  were  substantially  correct  on  the  the- 
ory upon  which  plaintiff  brought  bis  action. 

Nor  do  we  find  any  error  to  tbe  Injury  of 
defendants  in  the  action  of  the  trial  court 
In  the  admission  of  evidence. 

Upon  tbe  whole  record  we  find  no  error  to 
tbe  prejudice  of  defendants.  In  point  of 
fact,  considering  the  amount  of  tbe  verdict 
in  connection  wltb  tbe  evidence  in  tbe  case, 
we  see  no  reason  for  complaint  by  defend- 
ants. 

Tbe  judgment  of  tbe  circuit  court  is  af- 
firmed. 

NORTONl  and  CAUU'IELD,  JJ.,  concur. 


BETTMAN  et  al.  v.  MOBILE  &  O.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri. 

Nov.   12,  1912.     Rehearing  Denied 

Dec.  3,   1912.) 

1.  Appeal  awd  Ebrob  (|  IOCS*)— Review— 
QoESTioN   OF   Fact. 

In  a  shipper's  action,  tried  without  a 
jury,  for  injuries  to  goods  shipped,  the  court's 
finding  that  the  goods  were  diimaged  before 
delivery  to  a  carrier  was  conclusive  on  ap- 
peal; tbe  weight  of  the  evidence  and  crebibil- 
ity  of  the  witnesses  being  for  the  sole  deter- 
mination of  the  trial  court. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dift.  |S  3965-3960,  3^-3969; 
Dec.   Dig.   §  1008.*] 

2.  Evidence  (|  407*)— Biixb  of  Lading — 
Pabol  Evidence— Effect  of  Recitai,  of 
Condition  or  Goods. 

Recitals  in  bills  of  lading  that  goods 
were  received  in  good  condition  refer  only 
to  the  external  appearance  of  the  goods  them- 
selves, or  the  packages  in  which  they  are 
contained,  and  the  carrier  may  show,  notwith- 


standing such  admissions,  that  loss  or  dam- 
age was  caused  by  tbe  spoiling  of  the  goods 
from  natural  decay  before  they  could  be  de- 
livered, that  they  wasted  from  defects  in  the 
paclcages,  or  that  the  loss  or  damage  arose 
from  unskillful  or  Improper  packing,  or  prior 
to  delivery   to   the  carrier. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g|  1826-1828,  1847;  Dec.  Dig.  I 
407;*   Carriers,  Cent  Dig.  §  148.] 

Appeal  from  St  Louis  Circuit  Court;  Mos- 
es N.  Sale,  Judge. 

Action  by  Louis  Bettman  and  others 
against  the  Mobile  &  Ohio  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

Henry  H.  Furtb,  of  St  Louis,  for  appel- 
lants. R.  P.  &  C.  B.  Williams,  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  J.  This  is  an  action  by 
plaintiff  to  recover  damage  to  merchandise 
said  to  have  been  delivered  in  good  order 
to  defendant  as  a  common  carrier,  it  being 
averred  that  In  violation  of  its  undertaking 
defendant  bad  failed  and  neglected  to  de- 
liver it  in  good  order  to  tbe  consignees  at 
its  destination  and  suffered  tbe  same  to  be- 
come greatly  damaged  in  transportation.  It 
Is  stated  in  tbe  petition  that  tbe  original 
consignees  bad  assigned  and  conveyed  to 
plaintiffs  all  their  claim  and  right  of  action 
against  defendant  for  the  loss  and  damage 
to  tbe  merchandise  aforesaid,  whereupon 
plaintiffs  demand  judgment  for  tbe  amount 
with  Interest  and  costs. 

The  answer,  admitting  the  co-partnership 
of  plaintiffs  and  that  defendant  is  a  corpo- 
ration and  common  carrier,  operating  its 
line  of  railroad  between  East  St.  Louis,  111., 
and  Jackson,  Tenn.,  defendant  denies  all  the 
other  allegations  In  tbe  petition. 

Tbe  cause  was  tried  before  tbe  court,  a 
jury  being  waived.  No  declarations  of  law 
were  asked  or  given. 

At  tbe  conclusion  of  tbe  trial  tbe  court 
found  for  defendant  and  rendered  judgment 
accordingly.  From  this  plaintiffs  have  duly 
perfected  their  appeal. 

From  a  stipulation  filed  In  the  case,  and 
which  was  introduced  in  evidence  at  tbe 
trial,  it  appears  that  on  the  19th  of  Septem- 
ber, 1904,  plaintiffs  delivered  to  defendant  at 
its  freight  depot  in  East  St  Louis,  111.,  three 
packages  of  merchandise  containing  clothing 
and  ladles  wrappers,  consigned  to  parties 
at  Jackson,  Tenn.  Defendant,  on  receipt  of 
tbe  merchandise,  executed  a  receipt  on  a 
dray  ticket,  which  dray  ticket,  dated  Sep- 
tember. 17,  1904,  recites:  "Received  in  good 
order  from  Bettman,  Kleinhauser  &  Co., 
Wholesale  Clothiers,  709,  711  Washington 
Ave.  By  M.  &  O.  To  be  delivered  to  Rosen- 
bloom  Brothers,  at  Jackson,  Tennessee, 
*  •  *  3  cases  clothing."  Here  follow  the 
number  of  packages,  their  weight  and  var- 
ious  initials   and   figures   not   necessary    to 


•For  otber  cases  see  same  topic  acd  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indoles 
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Bet  ont.  It  also  appears  that  later  defend- 
ant issued  and  delivered  to  plaintiffs  a  r^^- 
lar  bill  of  lading  in  exchange  for  the  dray 
ticket  This  bill  of  lading  does  not  appear 
In  the  abstract  of  appellant  but  in  a  supple- 
mental abstract  filed  by  respondent  and  not 
controTerted,  it  is  set  ont  that  It  was  in 
usual  form  and  shows  on  the  receipt  part  of 
it  the  following:  "St  Louis,  Missouri,  Sep- 
tember 19, — 04.  Received  by  the  Mobile  and 
Ohio  Railroad  Company  (hereinafter  called 
the  company)  from  Bettman-Klelnbauser  & 
Co.  (hereinafter  called  the  shipper),  and 
who  makes  this  contract  as  owner  or  agent 
for  the  owner,  the  following  described  prop- 
erty (contents  and  value  unknown),  and  in 
apparent  good  order,  except  as  noted;  sign- 
ed and  marked  as  indicated,  to  be  transport- 
ed by  the  Mobile  and  Ohio  Railroad  Com- 
pany to  Jackson,  Teim.,"  to  the  consignees 
before  named.  The  merchandise  was  trans- 
ported by  the  Mobile  &  Ohio  Railroad  Com- 
pany from  East  St  Louis  to  JaCkson,  Tenn., 
and  there  delivered  to  the  consignees  on  the 
20th  day  of  S^eptember,  1904.  Upon  being  ex- 
amined by  the  consignees  immediately  after 
delivery  thereof  the  merchandise  was  found 
to  be  wet  and  damaged,  whereupon  the  con- 
signees returned  it  to  the  Mobile  ft  Ohio 
Railroad  Co.,  at  Jackson.  After  the  consign- 
ees had  returned  the  merchandise  to  the 
railroad  company  It  offered  it  to  plalntifEs, 
but  plaintiffs  refusing  to  rec^ve  It  defend- 
ant sold  It  and  tend«ed  the  amount  realized 
at  the  sale  to  plaintiffs,  which  they  refused 
to  receive  "in  full  satisfaction  and  discharge 
of  the  claim"  against  the  railroad  company. 
It  appears  that  the  parties  have  arranged 
among  themselves  about  this  money  and 
that  feature  is  out  of  the  case.  It  is  further 
set  out  In  the  stipulation  that  these  three 
cases  of  merchandise  were  delivered  by  plain- 
tiffs to  a  drayman  In  St  Louis,  to  be  de- 
livered by  him  to  the  railroad  company  and 
they  were  so  delivered  by  him  to  that  com- 
pany at  its  freight  depot  In  East  St  Louis. 
It  Is  further  stipulated  that  the  condition 
of  the  weather  in  St  Louis  on  the  18th  and 
19th  of  September,  as  shown  from  the  re- 
ports of  the  weather  bureau,  was  as  follows: 
"Maximum  temperature  73  degrees,  mini- 
mum temperature  53  degrees.  Rain  occur- 
red from  10:30  p.  m.  of  the  ISth,  to  7:35  a. 
m.  of  the  19th.  The  amount  of  rainfall  1.7 
inches."  It  is  further  agreed  that  there  was 
no  perceptible  rainfall  in  East  St  Louis  on 
the  19th  of  September  after  7 :35  a.  m.,  and 
no  perceptible  rainfall  on  the  19th  or  20th 
of  September  from  East  St  Louis  to  Jackson, 
Tenn.  The  value  of  the  articles  was  stipu- 
lated, and  it  was  also  stipulated  that  the  car 
in  which  the  merchandise  was  loaded  con- 
tained other  goods  beside  this  shipment  and 
that  none  of  these  other  goods  were  dam- 
aged, and  that  the  car  Itself  was  in  good 
condition.  It  Is  further  stipulated  that  cer- 
tain depositions  or  parts  of  depositions  might 
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be  read  which  had  been  used  In  another  case, 
and  it  was  admitted  that  plaintiffs  are  the 
assignees  of  the  consignees  of  this  cause  of  ' 
action.  Finally,  It  was  stipulated  that  either 
party  at  the  trial  of  the  cause  might  Intro- 
duce any  other  proper  evidence  desired. 

Following  the  Introduction  and  reading 
of  this  stipulation,  a  large  Tolnme  of  oral 
testimony  was  introduced  on  the  Issue  as 
to  whether  the  damage  which  had  occurred 
to  the  merchandise  In  these  three  cases  had 
occurred  while  in  the  hands  of  the  defendant 
railroad  company  or  whether  that  damage 
had  occurred  prior  to  the  delivery  of  the 
goods  to  it  It  appears  that  plaintiffs  de^ 
llvered  the  cases  of  goods  to  the  drayman 
between  9  and  10  o'clock  of  the  morning  of 
the  19th,  although  they  had  been  packed 
on  the  17th,  remaining  In  the  custody  of 
plaintiffs  In  St  Louis  over  Sunday,  the  18th, 
and  that  they  were  delivered  to  defendant 
at  East  St  Louis  about  noon  of  the  19tli. 
When  the  cases  reached  Jackson  they  appear- 
ed to  be  in  good  condition,  although  they 
were  wet  and  when  opened  the  contents 
were  found  to  have  been  damaged  by  water; 
that  no  rain  fell  after  delivery  of  the  goods 
to  the  carrier  at  East  St  Louis,  or  while  the 
car  was  in  transit  and  the  goods  delivered 
to  the  consignee,  nor  was  there  any  evidence 
tending  to  show  that  the  cases  became  wet 
while  in  the  hands  of  the  carrier,  although 
when  they  arrived  at  destination  they  ai>- 
peared  as  if  they  had  lain  in  water. 

The  trial  court  handed  down  a  memoran- 
dum in  connection  with  his  finding  in  the 
case,  which,  while  not  In  the  bill  of  excep- 
tions. Is  brought  before  us  by  appeUanbs. 

The  case  is  before  us  on  a  general  finding 
—or  verdict — ^by  the  court;  as  one  coming 
before  us  and  presented  upon  a  general  ver- 
dict 

[1]  Thie  sole  question  in  the  case  is  one  of 
fact;  that  is,  whether  the  merchandise  was 
damaged  before  It  came  Into  the  hands  of 
defendant  The  court,  in  his  written  memo- 
randum, sets  out  his  reason  for  finding  that 
the  goods  were  not  damaged  while  in  tlie 
custody  of  defendant  or  in  transit  and  con- 
cludes that  plaintiffs  cannot  recover.  This 
finding  for  defendant  on  the  facts  is  conclu- 
sive on  ns;  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses  giving  It  was 
for  the  sole  determination  of  the  trial  court. 

Counsel  for  appellants  contend  that  this 
Is  not  an  action  for  negligence  but  one  found- 
ed on  the  common  law  liability  of  defendant 
as  a  common  carrier.  We  think  It  clear  from 
the  petition  that  plaintiffs  founded  their  right 
of  action  on  the  common  law  liability  of  the 
carrier.  But  inasmuch  as  the  learned  trial 
court  found  that  the  damage  to  the  shipment 
did  not  occur  while  the  goods  were  in  the 
charge  of  the  carrier,  it  is  here  Immaterial 
whether  the  case  pleaded  is  on  the  common 
law  liability  or  on  the  negllgrace  of  the  car- 
rier. The  contention  of  learned  counsel  for 
appellants  seems  to  be,  either  that  this  re- 
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dtal  In  tbe  bill  of  lading  constitutes  an  es- 
toppel or  tbat  the  dray  ticket  and  the  bill 
of  lading  made  a  prima  fade  case  that  the 
merchandise  was  In  good  order  when  receiv- 
ed by  respondent,  and  that  this  prima  fade 
case  bad  not  been  overcome  by  any  substan- 
tial testimony.  It  will  be  noted  that  the  re- 
ceipt on  the  dray  ticket  does  state  that  the 
artldee  were  received  in  good  order,  but  that 
same  receipt  further  sets  out  that  tbe  ar- 
tldes  were  in  cases.  By  the  stipulation  of 
tucta  it  was  also  agreed  that  the  bill  of  lad- 
ing was  later  issued  for  the  m.erchandise  by 
defendant  In  exchange  for  the  dray  ticket. 
It  is  distinctly  set  out  in  this  biU  of  lading 
that  the  contents  and  value  of  the  merchan- 
dise in  the  cases  were  unknown  and  that  the 
shipment  was  "in  apparent  good  order." 

[2]  It  is  stated  by  an  accepted  writer  on 
the  law  of  carriers,  treating  of  redtals  In 
bills  of  lading,  that  "It  has  likewise  been  de- 
termined that  the  usual  redtal  in  such  in- 
struments that  the  goods  are  in  good  order 
has  reference  only  to  the  external  appear- 
ance, either  of  the  goods  themselves  or  of 
tbe  packages  into  which  they  are  put 
Hence,  it  Is  always  competent  for  the  carrier 
to  show,  notwithstanding  such  an  admission, 
that  the  loss  or  damage  was  caused  by  tbe 
spoiling  of  the  goods  from  natural  decay  be- 
fore they  could  be  delivered,  or  that  they  had 
wasted  from  defects  in  the  vessels  in  which 
they  were  contained,  or  that  it  arose  from 
the  unskillful  or  Improper  manner  In  which 
they  were  packed,  or  that  they  had  deteri- 
orated or  were  damaged  at  the  time  they 
were  ddlvered  to  him.  He  is  not  presumed 
to  know  the  quality  of  the  goods,  nor  can 
he  refuse  to  carry  them,  whatever  it  may 
be,  if  they  are  fit  to  carry  and  are  of 
the  kind  he  usually  carries,  nor  can  he,  or- 
dinarily, know  the  condlUoh  of  the  -Contents 
of  tile  packages  or  vessels  brought  to  him 
for  transportation.  It  cannot  be  supiwsed, 
therefore,  that  he  intends  by  such  a  redtal 
to  admit  more  than  that  the  goods  are  in 
an  apparently  fit  condition  for  shipment" 
1  Hutchinson  on  Carriers  (3d  Ed.)  f  163. 
Many  authorities  are  cited  in  support  of  this 
proposition  and  while  the  author  dtes  no 
Missouri  cases,  and  we  are  referred  to  none 
on  the  proposition,  this  rule  seems  to  be  so 
reasonable  that  we  have  no  hesitation  in  ac- 
cepting it  as  a  proper  rule  to  be  applied  in 
cases  of  this  character,  and  to  hold  that  this 
redtal  In  tbe  bill  of  lading,  or  even  in  the 
dray  ticket  does  not  amount  to  an  estoppel 
against  defendant  as  to  the  condition  of  the 
cases.  Whether,  therefore,  as  contended  by 
tbe  learned  counsel  for  plaintiffs,  tbe  bill 
of  lading  made  out  a  prima  fade  case  and 
the  burthen  was  on  defendant  to  prove  tbat 
the  damage  had  occurred  prior  to  the  receipt 
by  it  of  tbe  cases  of  merchandise,  tbe  court 
found  that  this  prima  facie  case  had  been 
overcome  and  tbat  tbe  damage  had  occurred 
to  the  goods  before  delivery  of  the  cases  to 


defendant  Reading  the  testimony  In  tha 
case  we  hold  that  there  is  substantial  evi- 
dence warranting  the  court  In  arriving  at 
this  condusion.  It  was  for  that  court,  not 
tbe  appellate  court,  to  pass  on  the  weight  and 
soffidency  of  the  evidence,  and  if  it  finds, 
as  here  it  did,  that  the  evidence  before  him 
establishes  the  fact  found,  we  cannot  dis- 
turb that  finding.  In  this  view  of  the  case, 
it  is  nnnecessary  to  consider  other  proposi- 
tions advanced  by  learned  counsel  for  the 
appellant 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

NORTONI  and  CAULFIBLD,  JJ..  concur. 


HANDLAN-BUCE  MFO.  CO.  t.  CHESTE3B, 

P.  &  STE.  G.  R.  CO. 
(St  Louis  Court  of  Appeals.    Missouri.    Nov. 
12,  1912.) 

1.  COBPOBATIONS    jl     607*)— PbOCESS— SfcKV- 
ICB— SXATtTTOBT    fiovISIORS. 

Under  Rev.  St  1909,  U  1766,  1767,  re- 
quiring the  service  of  summons  in  an  action 
against  a  corporation  on  the  ■  president  or 
other  chief  officer,  or  in  his  absence  by  leav- 
ing a  copy  with  the  person  in  charge  of  any 
business  office  of  the  corporation,  and  requir- 
ing the  officer  serving  the  process  to  state  in 
his  return  on  whom  and  how  it  was  executed, 
a  return  redting  service  of  process  by  de- 
livering a  copy  to  a  person  named,  agent  and 
auditor  of  the  corporation,  in  charge  of  place 
of  business  of  the  corporation,  is  bad  for 
failing  to  recite  that  the  president  or  other 
chief  officer  of  the  corporation  was  absent 
when  the  service  was  made  on  the  agent  or 
auditor. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  1971-2000;  Dec  Dig.  | 
507.»] 

2.  JUBTICXS   OT  TEX   Peacb    (|   84*)— Apfkai, 
— ^Apfeabanob. 

A  defendant  appealing  from  a  Justice  of 
the  peace,  and  appearing  on  appeal  for  the 
sole  purpose  of  quashing  the  return  of  the 
summons  and  dismissing  the  case,  on  the 
ground  that  the  court  had  obtained  no  Juris- 
diction, does  not  thereby  waive  the  defective 
service  and  confer  jurisdiction  over  his  per- 
son, but  the  court  is  without  jurisdiction  for 
want  of  proper  service. 

[Ed.  Note. — For  other  cases,  see  Justices 
of  the  Peace,  Cent  Dig.  H  26&-278;  Dec. 
Dig.  i  84.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  R.  6.  Ranney,  Judge. 

Action  by  the  Handlan-Buck  Manufactur- 
ing Company  against  the  Chester,  Perryvllle 
&  Ste.  Genevieve  Railroad  Company.  From 
a  judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

J.  H.  Doris,  of  Cape  Girardeau,  for  appel- 
lant Davis  ft  Hardesty,  of  Cape  Girardeau, 
for  respondent 

NORTONI,  J.  This  is  a  milt  on  an  ac- 
count which  originated  before  a  justice  of 
the  peace.  Defendant  is  a  railroad  company 
incorporated  under   the   Missouri   statutes. 
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Plaintiff  Instituted  tlie  present  suit  on  an 
account  for  indebtedness  against  defendant 
before  a  Justice  of  the  peace,  and  the  con- 
stable serred  the  summons  upon  Ralph 
Schultz,  defendant's  auditor.  The  return 
on  the  summons  is  as  follows:  "I  hereby 
certify  that  I  served  the  within  writ  by  de- 
livering a  copy  to  Ralph  Schultz,  agent  and 
auditor  of  the  wlthln-named  corporation,  in 
charge  of  an  office  and  place  of  business  of 
said  corporation  in  Cape  Girardeau  county, 
Mo.,  the  7th  day  of  October,  1909,  in  Cape 
Girardeau  township,  Cape  Girardeau  county. 

Mo.      Mileage,    miles.      Fees,    $0.60. 

[Signed]    Geo.  Rodenmayer,  Constable." 

[1]  The  statute  requires  service  of  the 
summons  in  such  cases  to  be  made  upon  the 
president  or  other  chief  officer  of  the  compa- 
ny, or,  in  bis  absence,  by  leaving  a  copy 
thereof  at  any  business  office  of  the  company 
with  the  jperson  having  charge  thereof.  See 
section  1766^  R.  S.  1909.  And  section  1767, 
B.  S.  1909,  requires  the  officer  serving  the 
process  to  express  in  his  return  upon  whom, 
how,  and  when  the  same  has  been  executed. 
The  return  above  set  forth  is  Insufficient 
under  the  statute,  for  it  does  not  recite  af- 
firmatively on  its  face  that  the  president  or 
other  chief  officer  of  the  company  was  ab- 
sent when  the  service  was  made  upon  the 
agent  or  auditor.  Such  is  the  established 
rule  of  decision  in  this  state,  tiee  Rlxke 
V.  Western  Union  Tel.  Co.,  96  Mo.  App.  406, 
70  S.  W.  265;  Land  &  Mining  Co.  v.  Land 
&  Cattle  Co.,  187  Mo.  420,  86  S.  W.  145. 

[2  J  The  defendant  did  not  appear  to  the 
action  before  the  Justice  of  the  peace,  and 
the  Justice  entered  a  Judgment  by  default 
against  it,  as  though  a  valid  service  of  sum- 
mons was  had.  Afterwards,  within  due  time, 
defendant  perfected  an  appeal  from  the  Judg- 
ment of  the  justice  to  the  court  of  common 
pleas  of  Cape  Girardeau  county,  and  appear- 
ed in  that  court  for  the  purpose  only  of 
quashing  the  return  on  the  summons  and 
dismissing  the  cause,  for  the  reason  that  the 
court  had  obtained  no  Jurisdiction  over  the 
person  of  defendant,  as  appeared  from  the 
return.  The  court  sustained  defendant's  mo- 
tion to  this  effect,  quashed  the  return,  dis- 
missed plaintiff's  cause,  and  vacated  the  al- 
leged Judgment  of  the  Justice.  From  this 
ruling,  plaintiff  prosecutes  an  appeal  to  this 
court 

It  seems  to  be  conceded  here  on  the  part 
of  plaintiff  that  the  service  was  defectively 
made  on  defendant,  and  that  it  at  no  time 
ever  entered  its  appearance  in  the  cause, 
unless  it  did  so  by  perfecting  an  appeal  to 
the  court  of  common  pleas.  The  only  argu- 
ment advanced  in  this  court  on  the  part  of 
appellant  is  that,  through  perfecting  an  ap- 
peal from  the  Judgment  of  the  Justice  to  the 
court  of  common  pleas,  the  defendant  there- 
by waived  the  defective  service  and  volun- 
tarily entered  its  appearance  In  the  cause. 


There  can  be  no  doubt  that  such  was  the 
prior  course  of  decision  in  this  state.  It 
was  held  in  Rice  v.  Railroad,  30  Mo.  App. 
110,  "that  the  taking  of  an  appeal  by  a  de- 
fendant from  the  Judgment  of  a  Justice  of 
the  peace  waives  all  errors  or  imperfections 
In  the  service  of  process  and  is  equival^it 
to  a  general  appearance  to  the  merits  In  the 
circuit  court"  To  the  same  effect  is  B*itz- 
patrlck  v.  Railway,  34  Mo.  App.  280;  Wit- 
ting V.  Railroad  Co.,  28  Mo.  App.  103.  Bat 
the  Kansas  City  Court  of  Appeals  held  in 
Trimble  v.  Blkin,  88  Mo.  App.  229,  that  an 
appeal  from  the  Judgment  of  the  Justice  did 
not  waive  the  matter  of  defective  service 
and  confer  Jurisdiction  over'  the  person  of 
the  defendant  This  court  took  the  opposite 
view,  and  expounded  it  in  Meyer  v.  Insur- 
ance Co.,  92  Mo.  App.  382,  and  certified  that 
case  to  the  Supreme  Court  for  final  determi- 
nation, on  the  ground  that  it  was  in  conflict 
with  Trimble  v.  Elkin,  supra.  The  Supreme 
Court  overruled  the  line  of  decisions  above 
referred  to,  accepted  the  view  of  the  Kansas 
City  Court  of  Appeals,  and  declared  that  the 
mere  act  of  perfecting  an  appeal  from  a 
Judgment  of  the  Justice  did  not  operate  to 
waive  the  matter  of  defective  service  and 
confer  Jurisdiction  over  the  person.  See 
Meyer  v.  Phoenix  Ins.  Co.,  184  Mo.  481,  83 
S.  W.  479.  Since  ttiat  decision,  the  identical 
proposition  has  been  determined  in  other 
cases,  as  will  appear  by  reference  to  Bente 
V.  Remington  Typewriter  Co.,  116  Mo.  App. 
77,  91  S.  W.  397 ;  State  ex  rel.  v.  Ayers,  lift 
Mo.  App.  90,  91  S.  W.  398. 

From  what  has  been  said,  it  appears  ttiat 
the  Justice  acquired  no  Jurisdiction  over  the 
person  of  defendant,  and  that  under  the 
more  recent  rule  of  decision  the  matter  of 
defective  service  wjas  not  waived  and  Juris- 
diction conferred  by  perfecting  an  appeal 
from  the  justice  court  This  being  true,  the 
court  of  common  pleas  very  properly  quash- 
ed the  service  aud  dismissed  the  cause. 

The  judgment  should  be  affirmed.  It  Is  sO' 
ordered. 

REYNOLDS,  P.  J.,  and  CAULPIBLD,  J^ 
concur. 


LEWIS  et  al.  v.  FISHER. 

(St.  Louts  Court  of  Appeals.    Missouri.     Not. 
12,  1912.) 

1.  Appeai.  and  Ebbor  ({  1011*)— Rkvikw — 
Findings. 

Finding  of  fact  by  the  trial  court,  based 
on  conflicting  testimony,  is  not  subject  to  re- 
view. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3083-3989;  Dec  Dig.  f^ 
1011.*] 

2.  Principal  and  Agent  (J  146*)— LiABitmr 
OF  Ageni<— Concealment  of  Agenct. 

An  agent  who  conceals  the  fact  of  his 
ngency  and  contracts  as  the  ostensible  princi- 
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pal  ia  liable  on  the  contract.  Just  ag  though  he 
were  the  real  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  M  521-527;  Dec  Dig.  6 
a48.»] 

3.   COBPORATIONS     ({    30*)— PBOMOTEB'S    CON- 
TBACT8. 

Where  a  promoter  of  a  corporation  enter- 
.  ed  into  a  contract  which  was  to  be  assumed  by 
it  when  incorporated,   he  was  liable  on  such 
contract. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |{  97-100;   Dec.  Dig.  (  30.*] 

Appeal  from  Circuit  Court,  New  Madrid 
County ;  Henry  C.  Riley,  Judge. 

Action  by  J.  W.  Lewis  and  another  against 
A.  B.  Fisher.  FVom  a  Judgment  for  plain- 
tiffs,  defendant  appeals.     Affirmed. 

Brown  &  GalllTan,  of  New  Madrid,  for 
appellant  Henry  C.  Riley,  of  New  Madrid, 
for  respondents. 

NORTONI,  J.  This  is  a  suit  for  the  pur- 
chase price  of  certain  saw  timber  sold  by 
plaintiffs  to  defendant  The  finding  and 
Judgment  were  for  plaintiffs,  and  defendant 
prosecutes  the  appeal.  Though  the  sutU- 
ciency  of  the  petition  is  challenged,  the  point 
may  be  dismissed  without  comment,  except 
to  say  that  it  is  obriously  good  after  verdict. 

Plaintiffs  are  partners,  and  the  testimony 
tends  to  prove  that  they  sold  and  delivered 
to  defendant  204  sawlogs,  under  an  agree- 
ment whereby  they  were  to  recive  $9  per 
thousand  feet  for  cypress  and  ash,  and  $6 
per  thousand  feet  for  other  timber.  Elgbty- 
sbc  of  the  logs  delivered  were  of  ash  and  cy- 
press,  and  contained  about  200  feet  per  log; 
that  is  to  say,  about  $154.80  worth  of  tim- 
ber. One  hundred  and  eighteen  logs,  averag- 
ing about  200  feet  each,  consisted  of  timber 
other  than  cypress  and  ash,  and  under  the 
contract  were  valued  at  $6  per  thousand,  or 
a  total  of  $141.  The  value  of  the  ^entire  lot 
of  timber  delivered  to  defendant,  'according 
to  plaintiffs'  evidence,  appears  to  have  been 
$296.40.  On  this  defendant  paid  $150,  and 
the  suit  proceeds  for  the  balance  due;  bow- 
ever,  the  recovery  allowed  was  for  $109.35 
only. 

[1]  There  is  no  controversy  in  the  case 
concerning  the  fact  that  plaintiffs  delivered 
the  logs,  and  were  to  receive  compensation 
therefor,  as  above  stated;  but  defendant 
csntends  that  he  Is  not  personally  liable 
therefor,  because  the  purchase  was  made  by 
him  as  the  agent  of  the  New  Madrid  Cooper- 
age Company,  and  of  this  fact  the  plaintiffs 
were  fully  advised  at  the  time.  Touching 
this  matter,  the  evidence  for  plaintiffs  tends 
to  prove  that  the  sale  was  made  directly 
to  defendant  as  though  he  were  dealing  for 
himself,  and  that  no  mention  whatever  was 
made  of  the  New  Madrid  Cooperage  Com- 
pany. It  is  true  defendant  testified  that  he 
stated  to  plaintiffs  he  was  purchasing  the 
timber  for  the  New  Madrid  Cooperage  Com- 
pany; but  plaintiffs  Insist  to  the  contrary. 
Lewis,  one  of  the  plaintiffs  who  negotiated 


the  sale  with  defendant  testified  In  direct 
terms,  in  speaking  of  defendant  at  the  time 
the  contract  was  made,  "He  didn't  say  any- 
thing to  me  about  the  cooperage  company." 
It  is  urged  the  Judgment  should  be  revers- 
ed, for  the  rea'son  it  appears  defendant  act- 
ed as  agent  only,  and  disclosed  his  principal 
at  the  time  the  purchase  was  made.  Ob- 
viously this  argument  is  without  merit;  for, 
as  said,  the  evidence  on  the  part  of  plaintiffs 
is  plain  and  direct  to  the  contrary.  The 
question  was  one  of  fact  for  the  court  who 
tried  the  issue;  and  in  view  of  the  contro- 
versy about  it,  and  the  evidence  pro  and  con 
thereon,  it  is  precluded  here  from  review. 

[2]  If  there  were  instructions  given  In 
the  case,  they  are  not  contained  in  the  ab- 
stract before  us,  and  no  question  is  raised 
as  to  the  rules  of  law  stated  therein.  No 
one  can  doubt  that  an  agent  who  conceals 
the  fact  of  his  agency  and  contracts  as  the 
ostensible  principal  Is  liable  to  respond  on 
the  contract  in  the  same  manner  and  to  the 
same  extent  as  though  be  were  the  real 
principal  in  interest.  See  Mechem,  Agency, 
I  654.  As  the  court  found  the  issue  for 
plaintiffs  on  contradictory  testimony,  the 
matter  in  Judgment  must  be  viewed  here  as 
If  defendant  purchased  the  logs  as  the  os- 
tensible principal,  and  without  disclosing  his 
agency,  in  which  event  liability  may,  of 
course,  be  enforced  against  him  personally 
on  the  contract 

[8]  However,  defendant  is  liable,  accord- 
ing to  his  own  testimony,  on  another  prin- 
ciple of  law  which  the  facts  Involte.  De- 
fendant testified  that  the  New  Madrid  Coop- 
erage Company,  a  corporation  for  which  he 
claimed  to  act  as  agent  was  not  yet  or- 
ganized or  incorporated  at  the  time  the  con- 
tract of  purchase  was  made.  He  said  the 
preliminary  arrangements  had  been  made 
for  incorporating  the  company,  and  that  he 
purchased  the  logs  from  plaintiffs  for  the 
corporation  to  be  thereafter  chartered.  He 
says,  too,  that  he  was  one  of  the  persons  en- 
gaged in  promoting  and  organizing  the  coop- 
erage company,  and  it  appears  that  he  own- 
ed a  majority  of  the  stock  of  the  concern 
when  it  finally  came  into  existence.  The 
law  is  abundantly  settled  that,  where  per- 
sons associate  together  with  the  purpose  of 
forming  a  corporation,  and  one  or  more  of 
them  contracts  for  the  corporation  with  a 
third  i)erson  in  advance  of  the  formation  of 
the  corporation,  such  person  or  persons  may 
be  held  liable  to  respond  on  the  contract  as 
if  they  were  partners.  This  alone  is  suffi- 
cient to  sustain  the  Judgment.  See  Furni- 
ture, eta,  Co.  V.  Crawford,  127  Mo.  356,  30 
S.  W.  163.  On  defendant's  testimony,  be 
may  be  held  liable  for  the  balance  due  on 
the  contract  of  purchase,  as  it  appears  he, 
as  one  of  the  Incorporators,  contracted  for 
and  in  the  interests  of  a  corporation  not  yet 
formed. 

We  find  nothing  further  in  the  record  wor- 
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thy  of  dlscasslon  In  the  opinion,  and  th« 
Judgment  should  therefore  be  afflrmed.  It 
Is  BO  ordered. 

REXNOLDS,  P.  J.,  and  CAULFIELD,  J., 
concur. 


BMBEtT  et  aL  r.  O.  H.  BOEHMER  SHOE 
OO. 

(St  Louis  Conrt  of  Appeals.    Missouri.    Not. 

12,  1012.    Rehearing  Denied  Dec.  3, 

1912.) 

1.  Sales  ({  126*)— Rescission— Tike  fob  ¥Sx- 
EBcisE  or  Right.  . 

A  purchaser  of  shoes,  if  desiring  to  rescind 
because  not  in  accordance  with  the  sample, 
must  do  so  promptly ;  and  a  purchaser  of  shoes 
shipped  in  two  different  consignments,  who  re- 
tained them  for  more  than  two  weeks  after  the 
receipt  of  the  last  consignment,  selling  them 
in  stock  all  of  the  time,  delayed  an  unreason- 
able time,  and  cannot  then  rescind. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  IS  313-317;    Dec.  Dig.  }  126. •]   • 

2.  Sau:8     (I     126*)— Rescission— Questions 

rOB  COUBT  AND  JnsY. 

While  ordinarily  the  question  whether  the 
rescission  of  a  sale  was  made  within  a  reason- 
able time  is  for  the  jury,  it  is  proper  for  the 
court,  when  the  uncontroverted  facts  show  that 
an  unreasonable  length  of  time  elapsed  before 
the  rescission,  to  declare  the  right  lost  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  313-317;   Dec.  Dig.  {  126.*] 

3.  Sales    ({    366*)— Actions   fob    Pubchasb 
Pbice — Genebal  Denial. 

Under  a  general  denial  the  defendant  in 
an  action  for  the  price  of  goods  sold,  cannot 
establish  a  partial  failure  of  consideration  by 
showing  that  they  were  not  in  accordance  witti 
the  sample. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  IS  10s:6-1043;   Dec.  Dig.  S  355.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H  Williams,  Judge. 

Action  by  Harry  R.  Emery  and  another 
against  the  G.  H.  Boehmer  Shoe  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

D.  D.  Holmes,  of  St  Louis,  for  appellant 
Claud  D.  Hall,  of  St  Louis,  for  respond- 
ents. 

NORTONI,  J.  This  is  a  suit  on  an  ac- 
eoont  for  goods  sold  and  delivered,  amount- 
ing in  all  to  $1,406.16,  with  interest  thereon. 
At  the  conclusion  of  all  of  the  evidence,  the 
court  peremptorily  instructed  a  verdict  for 
plaintiffs,  and  defendant  prosecutes  the  ap- 
peal. 

[1,2]  Plaintiffs  are  copartners,  and  as 
such  engaged  in  the  business  of  manufactur- 
ing shoes  in  Massachusetts.  Defendant  is  a 
retail  shoe  merchant  in  St  Louis.  It  ap- 
pears that  deffflidant  purchased  the  shoes  in- 
volved, by  sample,  through  plaintiffs'  sales- 
man, and  they  were  manufactured  by  plain- 
tiffs and  shipped  accordingly.  The  shoes 
were  shipped  in  two  consignments.    The  first 


consignment  was  received  by  defendant  at 
Its  store  in  St  Louis  on  April  29,  1908,  and 
the  second  consignment  on  May  11th  of  the 
same  year.  Immediately  upon  the  receipt 
of  the  shoes,  April  29th  and  May  lltb,  de- 
fendant unpacked  and  placed  them  in  stock 
for  sale.  Upon  unpacking  the  shoes  defend- 
ant marked  each  pair  with  a  lead  pencil.  In- 
dicating the  size,  width,  stock,  make,  pair, 
price,  etc.,  and  commenced  selling  therefrom 
to  the  trade.  After  having  sold  a  number  of 
pairs  of  shoes  and  kept  them  In  stock  for 
about  two  weeks,  defendant  on  May  25, 
1908,  wrote  plaintiffs  to  the  effect  that  lot 
Nos.  231  and  232  were  checked,  and  the 
buckles  on  pumps  were  tarnished,  and  there- 
fore they  did  not  deem  it  advisable  to  keep 
them,  and  asked  shipping  Instructions  from 
plaintiffs.  In  due  course  plaintUfs  replied 
that  they  expected  defendant  to  keep  the 
shoes,  as  they  were  manufactured  for  them, 
and  no  complaint  had  been  made  within  a 
reasonable  time.  Finally,  on  June  12th  de- 
fendant returned  the  shoes  to  plaintiffs,  but 
they  refused  to  receive  them.  Upon  this 
showing  the  court  Instructed  a  verdict  for 
plaintiffs,  on  the  theory  that  defendant  had 
waived  its  right  to  rescind  the  contract  of 
purchase  through  not  acting  promptly  with 
respect  to  the  matter. 

It  is  urged  the  court  erred  in  this  ruling; 
but  we  are  not  so  persuaded.  Defendant 
had  sold  some  of  the  shoes,  and  made  no  ef- 
fort to  return  all  of  them  to  plaintiffs.  In- 
deed, it  tendered  only  such  as  remained  un- 
sold In  its  store  at  the  time.  The  law  not 
only  requires  a  disaffirmance  of  a  contract 
of  sale  at  the  earliest  practical  moment  aft- 
er discovery  of  the  defect  but  a  return  of 
all  that  has  been  received  under  it,  and  a 
restoration  of  the  vendor  to  the  condition  In 
which  he  stood  before  the  contract  was 
made.  See  Tower  v.  Pauly,  61  Mo.  App.  76 ; 
Cobb  V.  Hatfield,  46  N.  Y.  533,  637.  Indeed, 
It  stands  upon  the  most  obvious  justice  and 
equity  that  the  seller  should  be  apprised 
promptly  if  there  is  any  objection,  and  the 
vendee  Intends  to  reject  the  goods,  so  that 
he  may  retake  possession  or  resell  the  goods 
and  save  himself,  as  far  as  practical,  from 
loss.  See  Plerson  v.  Crooks,  115  N.  T.  539. 
22  N.  E.  349,  12  Am.  St  Rep.  831.  Espe- 
cially are  these  principles  pertinent  to  the 
sale  of  goods,  like  shoes,  which  are  known 
to  be  manufactured  in  accordance  with 
Changing  styles.  As  to  such  goods,  rescis- 
sion should  be  made  with  promptness,  for 
the  reason  that  delay  may  entail  considera- 
ble loss  upon  the  seller.  Frequently  the  val- 
ue of  goods  depends  In  a  large  measure  up- 
on quick  sales;  and  therefore,  unless  the 
contract  Is  Immediately  rescinded.  It  is  Im- 
possible to  place  the  seller  in  statu  quo. 

But  it  is  said  the  question  as  to  whether 
rescission  was  made  within  a  reasonable 
time  was  one  for  the  Jury,  and  the  court 
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erred  In  peremptorily  directing  a  verdict  for 
plaintiffs.  There  can  be  no  doubt  that  ordi- 
narily the  question  of  reasonable  time  Is  one 
of  fact  to  be  determined  by  the  Jury,  yet, 
when  the  facta  are  admitted,  and  the  lapse 
of  time  is  such  that  fair-minded  men  with 
a  knowledge  of  the  circumstances  of  the 
case  would  not  hesitate  to  hold  the  delay 
unreasonable,  It  becomes  the  duty  of  the 
court  to  declare  It  sach  as  a  matter  of  law. 
This  court  has  frequently  so  declared,  and 
the  rule  of  decision  Is  now  well  establish- 
ed, as  will  appear  by  reference  to  the  fol- 
lowing cases  in  point:  Metropolitan  Rubber 
Co.  ▼.  Monarch  Rubber  Co.,  74  Mo.  App. 
266 ;  Tower  v.  Pauly,  61  Mo.  App.  75 ;  Long 
r.  International,  etc.,  Machine  Co.,  158  Mo. 
App.  662,  139  S.  W.  819;  Manley  v.  Cres- 
cent Novelty  Mfg.  Co.,  103  Mo.  App.  135,  77 
S.  W.  489.  According  to  the  prior  course  of 
decision,  the  court  very  properly  directed  a 
verdict  for  plaintiffs  on  the  admitted  facts 
above  stated;  for  It  appears  that  plaintiffs 
must  have  been  possessed  of  full  knowledge 
concerning  the  shoes,  as  they  unpacked, 
marked,  and  placed  the  first  lot  in  stock  on 
April  29th,  and  the  second  lot  in  stock  on 
May  11th,  and  made  no  complaint  touching 
the  same  until  May  25th,  or  about  two 
weeks  after  handling  by  pairs  the  second 
shipment.  In  Metropolitan  Rubber  Co.  v. 
Monarch  Rubber  Co.,  74  Mo.  App.  266,  a  lot 
of  rubber  coats,  which  had  been  purchased 
by  plaintiff  from  defendant  by  sample,  were 
received  by  platotlff  on  July  6tb  and  held 
In  stock  for  seven  days,  or  until  July  13th, 
when  they  were  rejected  and  a  rescission 
declared  by  the  purchaser.  Upon  these 
facts  this  court  ruled  that  It  was  proper 
for  the  trial  court  to  declare,  as  a  matter 
of  law,  that  the  right  of  rescission  had  been 
waived  through  the  omission  of  the  purchas- 
er to  act  promptly ;  or,  In  other  words,  that 
the  delay  in  rejecting  the  coats  was  an  un- 
reasonable one. 

[3]  But  it  Is  argued,  as  the  evidence  re- 
veals that  the  shoes  were  not  according  to 
sample,  defendant  was,  by  the  peremptory 
Instruction,  denied  its  right  to  have  the  dim- 
inution in  value  determined  by  the  Jury. 
Deftodant's  answer  Is  a  general  denial,  and 
contains  no  plea  whatever  of  a  failure  or 
partial  failure  of  consideration.  However, 
the  argument  is  that  it  was  competent  for 
defoidant  to  show  a  partial  failure  of  con- 
sideration under  the  general  denial,  and 
have  the  amount  of  recovery  mitigated 
through  the  diminished  value  of  the  shoes 
because  of  their  defective  condition.  There 
is  nothing  whatever  in  the  record  suggesting 
that  any  such  theory  was  advanced  at  the 
trial,  and  the  proposition  thus  asserted 
seems  to  have  originated  with  counsel  since 
the  appeal  was  made.  But  be  that  as  it 
may,  we  are  not  Inclined  to  hold  that  a  fail- 
ure or  partial  failure  of  consideration  may 
be  shown  in  this  state  under  the  general 


denial;  for  the  Supreme  Court  has  hereto- 
fore declared  the  contrary,  as  will  appear  by 
reference  to  WUliams  v.  Mellon,  66  Mo.  262. 
See,  also.  Smith  Co.  v.  Rembaugh,  21  Mo. 
App.  390,  to  the  same  effect.  However,  a  re- 
mark in  Voss  V.  McGulre,  18  Mo.  App.  477, 
would  seem  to  indicate  that  a  contrary  rule 
obtained;  but,  in  view  of  the  Supreme 
Court  decision  above  cited,  the  proposition 
asserted  by  the  Kansas  City  Court  of  Ap- 
peals in  that  case,  by  Judge  Hall,  is  with- 
out authority  here. 

For    the    reasons    stated,    the    Judgment 
should  be  affirmed.    It  is  so  ordered. 

REYNOLbS,  P.  J.,  and  CAULFIELD,  J, 
concur. 


McCONNELI.  ▼.  McCONNELL. 

(St  Louis  Court  of  Appeals.     MlssonrL    Nov. 

12,  1912.) 

DiVOBCK  ({  62*)— JTTBiBDicnon  — Rbsioencb 

or  P1.AINTIFF. 

Under  Rev.  St.  1909,  H  2371,  2373,  pro- 
viding that  an  action  for  divorce  shoold  be  had 
in  the  county  where  plaintiff  resides,  and  de- 
claring that  no  person  shall  be  entitled  to  di- 
vorce who  has  not  resided  within  the  state  for 
a  year  next  before  the  fllinK  of  the  petition, 
nnless  the  offense  complained  of  was  commit- 
ted within  the  state,  the  court  has  no  juris- 
diction of  a  suit  for  divorce  by  a  nonresident 
husband  for  his  wife's  adultery  committed  in 
the  state  wtiile  residing  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dis.  {|  200-202,  208-216,  220,  282;  Dec. 
Dig.  I  62.*] 

Appeal  from  St  Louis  Circuit  Court;  Mos- 
es N.  Sale,  Judge. 

Action  by  Ernest  A.  McConnell  against 
Lydia  McConnelL  Firom  a  Judgment  of  dis- 
missal, plaintiff  appeals.     Affirmed. 

Henry  B.  Davis  and  Charles  Erd,  both  of 
St  Louis,  for  appellant 

NORTONI,  J.  This  is  a  suit  for  divorce. 
After  hearing  the  testimony,  the  court  dis- 
missed the  petition,  and  plaintiff  prosecutes 
the  appeal  from  that  Judgment.  In  support 
of  its  ruling  the  trial  court  filed  a  written 
memorandum  containing  a  concise  statement 
of  the  facts  and  its  condnsion  of  law  there- 
on. This  memorandum  opinion  prepared  by 
the  trial  Judge  will  suffice  here,  and  we 
therefore  set  it  01ft  as  follows: 

"This  Is  a  suit  for  divorce  ffied  by  the 
plaintiff,  who  lives  in  New  York  City,  In  the 
state  of  New  York,  and  who  has  never 
lived  or  resided  In  the  city  of  St  Louis,  or 
in  the  state  of  Missouri.  He  brings  this 
suit  for  divorce  in  this  Jurisdiction,  alleging 
that  the  defendant,  his  wife,  committed  adul- 
tery since  the  marriage  in  the  city  of  St 
Louis,  and  that  the  offenses  complained  of 
were  committed  in  this  state  while  the  de- 
fendant resided  within  this  state. 

"This  appeared  to  me  at  the  time  of  the 
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trial  as  ratber  an  extraordinary  proceeding. 
Neither  the  plaintiff  nor  the  defendant  reside 
In  this  state,  or  resided  in  the  state  at  the 
time  of  the  trlaL  The  plaintiff  himself  filed 
an  affidavit  of  nonresldence  against  the  de- 
fendant, and  applied  for  an  order  of  publi- 
cation against  her,  and  the  only  service  in 
the  case  is  by  proof  of  publication.  Counsel 
for  plaintiff,  at  the  hearing,  stated  that  he 
■was  proceeding  under  section  2373,  R.  S. 
1909,  which  provides  as  follows :  'No  person 
shall  be  entitled  to  a  divorce  from  the  bonds 
of  matrimony  who  has  not  resided  within 
the  state  one  whole  year  next  before  the 
filing  of  the  petition,  unless  the  offense  or 
Injury  complained  of  was  committed  within 
this  state  or  whilst  one  or  both  of  the  par- 
ties resided  within  this  state.'  Counsel  con- 
tended that  under  this  section.  If  the  Injury 
-complained  of — that  is,  If  the  ground  for  di- 
vorce was  committed  within  this  state — 
then  the  question  of  residence  Is  not  involv- 
ed or  becomes  altogether  Immaterial.  If  a 
husband  and  wife,  residing  in  the  state  of 
New  York,  should  be  traveling  through  the 
state  of  Missouri,  and  the  husband,  while 
on  his  journey  In  this  state,  should  commit 
adultery  or  should  be  guilty  of  such  barba- 
rous or  cruel  treatment  as  to  endanger  the 
life  of  bis  wife,  then  the  suit  for  divorce 
could  be  brought  in  this  state.  *  *  *  I 
think  I  am  safe  In  saying  that  there  Is  not 
a  state  In  the  Union  that  does  not  require  as 
a  prerequisite  for  the  exercise  of  Its  juris- 
diction In  divorce  cases  a  bona  fide  residence 
in  the  state  of  the  applicant  for  divorce. 

"Section  2373,  R.  S.  1909,  is  to  be  con- 
strued with  other  sections  of  the  statutes 
on  divorce.  Section  2371,  R.  S.  1909,  spe- 
cially provides  that  the  proceedings  shall 
be  had  In  the  county  where  the  plaintiff  re- 
sides. If  the  offense  or  injury  complained 
of  was  committed  within  this  state,  then  the 
plaintiff  in  the  divorce  suit  need  not  have 
resided  within  the  state  one  whole  year  next 
before  the  filing  of  the  petition.  The  plain- 
tiff in  such  case  may  have  resided  here  less 
than  a  year.  But  the  statute  nowhere  au- 
thorizes one  who  is  not  a  resident  of  the 
state  to  institute  suit  for  divorce  in  this 
state  under  any  circumstances,  and  I  believe 
I  am  safe  in  saying  that  that  Is  *  *  * 
the  law  of  this  state." 

We  concur  with  the  trial  judge  in  the 
views  above  expressed.  Indeed,  the  proposi- 
tion that  a  complainant  In  an  action  for  di- 
vorce must  be  a  resident  of  this  state  has 
been  pointedly  determined  by  our  Supreme 
Court  and  this,  too,  under  the  identical 
statutes  above  referred  to.  Kruse  v.  Kruse, 
25  Mo.  08.  The  section  of  the  act  concern- 
ing divorce  and  alimony  (R.  0.  [Rev.  St] 
1845)  referred  to  in  the  opinion  of  the  Su- 
preme Court  Is  Identical  with  section  2371 
of  the  Revised  Statutes  1909,  which  is  still 
the  second  section  of  the  act  on  divorce.    It 


is  obvlons  the  circuit  court  was  without  Ju- 
risdiction of  the  cause  for  the  reason  plain- 
tiff was  not  a  resident  of  the  state,  and  the 
proceeding  was   very   properly   dismissed. 

The  judgment  should  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  CAULPIELD,  J, 
concur. 


CROUCH   V.   BRUCKMAN. 

(St  Louis  Court  of  Appeals.     Missouri.     Nov. 

12,  1912.    Rehearing  Denied  Dec. 

3,  1912.) 

Bbokebs  (§  54*)— EuPLOTUBNT— CoioassioNB 

— When  Earned. 

Where  a  broker,  employed  to  procure  a 
loan  on  real  estate  by  the  owner  conveying  the 
property  to  a  third  person,  who  should  execute 
a  deed  of  trust  to  the  lender,  or  by  the  owner 
executing  a  deed  of  trust  directly  to  the  lender, 
as  the  lender  might  desire,  procured  a  lender 
ready  and  willing  to  make  a  loan  on  the  owner 
giving  him  directly  a  deed  of  trust  and  the  loan 
was  not  made  because  of  the  owner's  insistence 
that  he  should  execute  a  deed  to  the  third  per- 
son, who  should  execute  a  deed  of  trust  the 
broker  had  earned  bis  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  «  75-81;    Dec  Dig.  {  54.*] 

Appeal  from  St  Louis  Circuit  Court;  Mo- 
ses N.  Sale,  Judge. 

Action  by  James  N.  Crouch  against  Ernest 
Q.  Bruckman.  From  a  judgment  for  defend- 
ant plaintiff  appeals  Reversed  and  xe- 
manded. 

Buder  &  Buder,  of  St  Louis,  for  appel- 
lant McDonald  &  Taylor,  Jacob  Chasnoff, 
and  Lynn  N.  Secord,  all  of  St.  Louis,  for 
respondent 

NORTONI,  J.  This  Is  a  suit  for  commis- 
sion alleged  to  have  accrued  on  account  of 
services  rendered  In  negotiating  a  loan  of 
$80,000.  The  finding  and  Judgment  were  for 
defendant  and  plaintiff  prosecutes  the  ap- 
peal. 

Plaintiff  Is  a  real  estate  and  loan  agent  In 
the  city  of  St  Louis,  and  defendant  desired 
a  loan  on  certain  real  property  owned  by 
him,  and  niunbered  515  Locust  street.  In  the 
same  city.  It  appears  that  there  was  a  loan 
of  $100,000,  secured  by  a  deed  of  trust  on 
defendant's  property,  and  that  he  desired  to 
negotiate  another  for  the  purpose  of  liquidat- 
ing that  Indebtedness.  Defendant  employed 
plaintiff  to  negotiate  a  loan  of  $100,000  on 
the  property  at  5  per  cent,  for  three  years, 
and  agreed  to  pay  him  1  per  cent  on  the 
amount  of  the  loan  as  a  commission  for  se- 
curing It  Plaintiff  put  forth  efforts  to  that 
end,  but  was  unable  to  secure  a  loan  for 
more  than  $80,000.  Finally  the  original 
agreement  was  modified  between  the  parties, 
so  as  to  contemplate  a  loan  of  $80,000  in- 
stead of  $100,000. 

There  is  no  controversy  In  the  evidence 
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tonctalntr  the  fact  tbat  defendant  finally  aa- 
thorlzed  plaintiff  to  procure  a  loan  of  $80,- 
000  for  three  years  at  5  per  cent  Interest  on 
the  property,  and  agreed  to  pay  biiu  1  per 
cent  on  this  amount  for  effecting  It  De- 
fendant resided  In  the  state  of  New  Tork, 
and  after  preliminary  negotiations  on  bis 
own  behalf  committed  the  whole  matter  to 
his  brother-in-law,  Mr.  Orville  Groves,  of  St 
Louis,  for  consummation. 

According  to  the  evidence  of  plaintiff,  it 
was  agreed  between  blm  and  defendant  that 
the  loan  should  be  consummated  in  any  one 
of  three  ways  which  was  most  satisfactory 
to  the  lender.  It  was  agreed,  first,  that  the 
old,  or  prior,  deed  of  trust  on  the  property 
coold  be  taken  up,  assigned,  and  transferred 
to  the  lender;  or,  second,  that  the  defend- 
ant and  his  wife  would  execute  a  deed  con- 
veying' the  property  to  bla  brother-in-law, 
Orville  Oroves,  in  St  Louis,  and  that  there- 
upon Mr.  Groves  should  execute  a  deed  of 
trust  upon  the  property  directly  to  the  lend- 
er; or,  third,  that  the  defendant  and  his 
wife  would  execute  a  deed  of  trust  on  the 
property  for  the  amount  loaned  directly  to 
the  lender.  In  either  event  a  certificate  of 
good  title  to  be  furnished  by  defendant  with 
the  loan. 

The  evidence  Is  well-nigh  conclusive  tbat 
plaintiff  procured  a  party  ready,  able,  and 
willing  to  make  the  loan  of  $80,000  for  three 
years  at  5  per  cent  Interest  upon  a  deed  of 
trust  executed  directly  by  defendant  and  his 
wife,  accompanied  by  the  certificate  of  title 
stipulated  for.  Indeed,  Mr.  Samuel  C.  Da- 
vis agreed  to  make  the  loan  upon  these 
terms,  and  the  proposition  was  submitted  to 
defendant's  brother-in-law,  Orville  Groves,  in 
due  time  to  that  effect  Mr.  Groves  offered 
to  take  the  money  and  himself  execute  a 
deed  of  trust,  payable  to  Mr.  Davis,  on  the 
property,  and  exhibited  a  deed  from  defend- 
ant and  his  wife  conveying  the  property  to 
him  for  tliat  purpose.  It  appears  Mr.  Davis 
declined  to  make  the  loan  in  this  manner, 
because  he  was  without  sufilcient  assurance 
tliat  the  deed  from  defendant  to  Mr.  Groves 
was  in  every  respect  valid,  and  Insisted  upon 
a  deed  of  trust  directly  from  the  real  owner 
of  the  property,  defendant  and  his  wife,  in- 
stead. Because  of  this,  Mr.  Groves,  defend- 
ant's agent,  acting  for  him,  rejected  the 
proffered  loan,  declined  further  negotiations 
toncliing  the  matter,  and  procured  the  mon- 
ey through  another  agent 

Throughout  the  instructions,  the  court 
omitted  to  reckon  with  the  fact  that  plain- 
tiff's contract  contemplated  that  tlie  loan 
might  finally  be  consummated  in  either  one 
of  the  three  ways  above  mentioned:  First, 
through  taking  up  of  the  old,  or  prior,  deed 
of  trust  and  Its  assignment  to  the  lender; 
or,  second,  through  the  execution  of  a  new 
deed  of  trust  by  Mr.  Groves;  or,  third, 
through  the  execution  of  a  new  deed  of  trust 
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by  defendant  and  bis  wife  directly  to  the 
lender — for  it  submitted  the  matter  to  the 
jury  as  though  the  offer  of  Groves,  defend- 
ant's brother-in-law,  to  execute  a  deed  of 
trust  in  bis  own  name  was  a  full  compliance 
on  the  part  of  defendant  This  was  errror; 
for  the  evidence  reveals  that  the  lender  had 
a  right  to  demand  the  security  should  be 
made  in  any  one  of  the  three  ways  above 
mentioned,  and  that  plaintiff's  obligation 
was  fully  discharged  upon  procuring  a  loan 
to  be  consummated  in  either  one  of  the 
three  ways  stipulated. 

Among  others,  plaintiff  requested  the  fol- 
lowing instruction  as  originally  drafted  with- 
out the  words  in  parentheses:  "The  court 
instructs  the  Jury  that  by  the  writings  offer- 
ed in  evidence,  which  are  admitted  to  be 
true  and  to  have  passed  between  the  par- 
ties, the  defendant  employed  the  plaintiff  to 
negotiate  for  a  loan  of  $100,000  on  the  prop- 
erty located  at  615  Locust  street  in  the  city 
of  St  Louis,  Missouri,  and  to  pay  him  $1,000 
commission,  providing  the  defendant  bad  not 
arranged  for  said  money  prior  to  hearing 
from  the  plaintiff,  and  that  thereafter  said 
defendant  directed  plaintiff  to  consult  one 
Orville  Groves,  to  whom  he  had  referred  the 
entire  matter,  and  that  thereafter  the  said 
defendant,  Bruckman,  authorized  and  direct- 
ed the  said  Groves  to  accept  a  loan  of  $80,- 
000  for  three  years  at  6  per  cent ;  and  the 
court  further  Instructs  the  Jury  that  if  you 
find  and  believe  from  the  evidence  that 
plaintiff,  Crouch,  did,  on  the  9th  day  of  De- 
cember, 1008,  pursuant  to  said  authority  and 
the  direction  of  said  Groves  (and  on  the 
terms  mentioned  by  said  Groves),  find  a  per- 
son ready,  willing,  and  able  to  loan  $80,000 
(on  the  terms  agreed  to  by  Groves)  for  three 
years  at  5  per  cent  on  said  property,  615 
Locust  street  and  so  notified  defendant  pri- 
or to  defendant's  arranging  'for  the  same 
elsewhere,  then  your  verdict  will  be  for  the 
plaintiff,  and  against  the  defendant  for  the 
sum  of  $800  (unless,  under  other  instruc- 
tions given  you,  you  find  the  tacts  to  be  that 
plaintiff  was  requested  and  employed  to  pro- 
cure a  loan  for  defendant  upon  a  deed  of 
trust  to  be  executed  by  Orville  Groves)." 

The  court  refused  the  instruction  as  re- 
quested, and  inserted  the  words  which  ap- 
pear in  parentheses  therein.  The  insertion 
of  these  words  limited  plaintiff's  right  of  re- 
covery to  the  terms  of  a  contract  imposed 
by  Groves,  without  regard  to  the  terms  of 
the  original  contract  made  between  plaintiff 
and  defendant,  which  contemplated  the  loan 
could  be  made  in  any  one  of  three  ways,  in 
accordance  with  the  preference  of  the  lend- 
er. The  modification  of  this  instruction 
through  inserting  the  words  in  parentheses 
was  highly  prejudicial,  in  view  of  the  evi- 
dence that  defendant  agreed  that  he  and  his 
wife  should  execute  a  deed  of  trust  directly 
to  the  lender.  In  event  the  lender  preferred 
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It;  for  Mr.  Davis  was  ever  willing  to  make 
the  loan  on  sucb  security,  and  declined  it 
for  no  other  reason  tban  that  Groves  insist- 
ed it  should  be  made  upon  a  deed  of  trust 
executed  by  him,  to  whom  defendant  and 
his  wife  had  conveyed  the  property  for  the 
mere  purpose  of  the  transaction. 

In  view  of  the  error  thus  pointed  out,  the 
Judgment  should  be  reversed  and  the  cause 
remanded.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  CAULFIELD,  J., 
concur. 


STATE  «x  reL  GOODMAN  &  CO.  et  al.  t. 
CIRCUIT  COURT  OF  ST.  FRAN- 
COIS COUNTY. 
(St.  Louis  Court  of  Appeals.    Missouri.    Nov, 
12,  1912.) 

1.  Certiobaw  ({  6*)  —  Adequacy  of  Otheb 
Remedt. 

Certiorari  does  not  take  tbe  place  of  man- 
damus to  compel  tbe  making  of  a  record,  but 
it  takes  the  record  as  it  finds  it.  excladlng  the 
mere  evidence  which  can,  in  the  nftfure  of 
things,  relate  to  the  merits  only,  tending  to 
show,  as  it  does,  that  tbe  court  erred  in  its 
judgment,  since  tbe  office  of  tbe  writ  is  not  to 
renew  errors  of  that  sort,  and  is  only  allowed 
when  no  appeal  or  writ  of  error  or  other  avail- 
able mode  of  review  is  afforded. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §§  5-6 ;   Dec.  Dig.  $  5.*] 

2.  Certiorari  ({  5*)  — Adequacy  or  Otheb 
Remedy. 

Where  a  motion,  under  Rev.  St  1909,  | 
7573,  for  rule  and  attachment  to  compel  a  jus- 
tice of  the  peace  to  allow  an  appeal  and  return 
bis  proceedings  in  an  action,  together  with  the 
papers  required  to  be  returned  by  him.  Is  denied 
by  tbe  circuit  court,  the  ruling  is  reviewable  by 
appeal  or  writ  of  error  j  and  certiorari  does 
not  lie  to  review  the  rulmg,  though  no  formal 
judgment  has  been  entered,  since  on  a  proper 
motion  a  formal  judgment  may  be  entered. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §S  5,  6;   Dec.  Dig.  {  6.*] 

8.  Certiorari  (|  16*) — Finai,  Judgment. 

Certiorari  reaches  only  to  cases  in  wliich 
there  are  final  orders  or  judgments. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  a  31,  32;   Dec.  Dig.  |  16.*] 

Certiorari  by  the  State,  on  the  relation  of 
Goodman  &  Co.  and  another,  against  the 
Circuit  Court  of  St  Francois  County.  Writ 
quashed. 

Merrill  Pipkin,  of  Farmington,  for  relators. 
J.  H.  Malugen  of  Bonne  Terre,  for  respon- 
dent 

REYNOLDS,  P.  J.  One  William  Good,  at 
the  relation  and  to  tbe  use  of  Abe  Gordon, 
commenced  his  action  t>efore  a  Justice  of 
the  peace  of  St  Francois  county,  for  dam- 
ages alleged  to  have  accrued  to  him  on  the 
breach  of  a  bond  said  to  have  been  executed 
by  Goodman  &  Co.,  the  United  States  Fidelity 
&  Guaranty  Co.,  and  Merrill  Pipkin.  Sum- 
mons was  Issued,  returned  as  served  as  to 
some  of  the  defendants.    Mr.  Pipkin  appear- 


ed and  filed  an  affidavit  denying  the  execu- 
tion of  tbe  bond  by  him  in  any  other  capaci- 
ty tlian  as  agent  for  others  of  the  defendants. 
The  other  defendants,  Goodman  &  Co.  and 
tbe  United  States  Fidelity  &  Guaranty  Co.. 
filed  motions  denying  the  Jurisdiction  of  the 
court  in  the  cause  and  Goodman  A  Co.,  de- 
nied that  they  had  been  served.  The  motions 
to  dismiss  for  want  of  Jurisdiction  were  over- 
ruled and  the  cause  continued  for  service  as 
to  Goodman  &  Co.  On  the  day  to  which  tbe 
cause  had  been  continued,  plaintiff  appeared 
by  attorney  but  the  defendants  making  de- 
fault and  tbe  Judgment  reciting  that  It  ap- 
pearing that  all  the  defendants  had  been  du- 
ly served,  the  Justice  proceeded  to  hear  the 
cause  and  found  for  plaintiff,  rendering  Judg- 
ment against  the  defendants. for  tbe  damages 
claimed.  In  due  time  the  attorney  for  de- 
fendants filed  an  affidavit  for  appeal,  the 
affidavit  setting  out  that  defendants  appear- 
ed oniy  for  the  purpose  of  appeal,  and  "that 
the  application  for  an  appeal  from  the  Judg- 
ment in  the  above  entitled  cause  is  not  made 
for  vexation,  or  delay,  but  because  he  be- 
lieves the  appellants  are  injured  by  tbe  judg- 
ment of  the  Justice  therein."  This  was  filed 
by  the  Justice.  Defendants  tbereupon  signed 
and  executed  a  bond  which  was  approved  by 
tbe  Justice.  The  Justice  entering  up  ot>  his 
docket  the  fact  of  filing  the  bond  and  the 
application  for  an  appeal,  set  out  this  in  his 
docket  entry:  "The  appeal  is  by  me  not 
granted  on  account  of  the  defect  in  the  affi- 
davit" 

Afterwards  at  the  November,  1911,  adjourn- 
ed term  of  tbe  circuit  court  of  St  Francois 
county,  the  defendants  filed  their  motion  set- 
ting out  that  Judgment  had  been  rendered 
in  the  Justice's  court  In  Deceml)er,  1911,  for 
plaintifT  and  that  within  ten  days  thereafter 
the  defendants  filed  affidavit  for  appeal,  to- 
gether with  a  good  and  sufficient  bond,  and 
that  notwithstanding  the  filing  of  the  bond 
and  affidavit,  the  Justice  refused  to  grant 
and  allow  an  appeal  to  tbe  circuit  court. 
Tbe  motion  proceeds:  "Wherefore  by  (vir- 
tue) of  section  7473,  R.  S.  1909,  defendants 
move  for  a  rule  and  attachment  on  said 
Justice  to  compel  him  to  grant  said  appeal 
and  send  all  papers  to  this  court"  The 
circuit  court  thereupon,  on  January  29,  1912. 
at  the  adjourned  November  term,  Issued  an 
order  reciting  tbe  motion  "requiring  the  Jus- 
tice to  grant  an  appeal,"  and  that  the  conrt 
had  seen  and  heard  it  and  ordered  "that  the 
case  be  certified  to  this  court  by  said  Justice 
O.  M.  Bonney,  for  examination  and  review- 
in  order  that  the  court  may  determine  wheth- 
er the  appeal  lierein  should  be  granted." 
(The  italics  are  In  the  return.)  Tbe  Justice 
thereupon,  on  March  21,  1912,  filed  the  tran- 
script and  papers  above  referred  to  in  the 
circuit  court. 

Afterwards,  and  at  the  succeeding  May, 
1912,  term  the  defendants,  by  leave  of  court. 
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filed  an  amended  afiSdavlt  for  appeal.  This 
amended  affidavit  states  "that  tbe  application 
for  an  appeal  from  the  merits  In  the  above 
cause  la  not  made  for  vexation  or  delay  but 
because  he  (afflaint)  believes  the  appellants 
are  injured  by  the  judgment  of  the  justice 
herein.  Affiant  further  states  that  this  ap- 
peal is  from  the  merits  of  the  cause."  After 
filing  this  amended  affidavit,  and  apparently 
during  the  same  May  term,  the  defendants 
served  on  plaintlCTs  attorney  notice  of  the 
appeal.  This  on  the  4th  of  June,  1912,  and 
during  the  May  term.  On  the  13tb  of  June 
■and  during  the  May  term,  1912,  of  the  circuit 
court  the  following  proceedings  were  had  In 
the  cause,  namely : 

"Abe  Gordon,  Plaintiff,  v.  I.  Goodman  & 
Company,  Defendants.  Oertified  J.  P.  Now 
at  this  day  the  court  of  its  own  motion  or- 
ders an  entry  nunc  pro  tunc  correcting  the 
record  herein  and  that  the  entry  of  record 
of  this  court  on  January  29,  1912,  which 
read  as  follows :  'Now  comes  defendant  and 
files  Its  motion  to  make  a  rule,  order  and 
attachment  upon  O.  M.  Bonney,  justice  of 
the  peace  of  Perry  township,  St  Francois 
county,  requiring  said  justice  to  grant  an 
appeal  of  this  cause  to  the  circuit  court, 
said  motion  being  seen  and  heard;  it  is  or- 
dered that  the  case  l>e  certified  to  this  court 
by  said  O.  M.  Bonney,'  be  corrected  and  re- 
formed so  as  to  read  nunc  pro  tunc  or  now 
for  then  as  follows:  'Now  comes  defendant 
and  files  its  motion  to  make  a  rule,  order 
and  attachment  upon  O.  M.  Bonney,  justice 
of  the  peace  of  Perry  township,  St.  Francois 
county,  requiring  said  justice  to  grant  an 
appeal  of  this  cause  to  the  circuit  court, 
said  motion  being  seen  and  heard,  it  is 
ordered  that  the  case  be  certified  to  this 
court  by  said  justice  O.  M.  Bonney  for  ex- 
amination and  review  by  this  court,  and  now 
it  is  further  adjudged  that  this  court  has 
no  jurisdiction  to  order  the  appeal  herein 
to  be  granted.' " 

The  defendants  in  the  court  below  there- 
upon presented  to  this  court  a  petition  for 
certiorari  to  issue  to  the  circuit  court  requir- 
ing it  to  send  up  the  record  and  files  in  the 
cause.  We  issued  the  writ  as  prayed  for 
and  the  return  of  the  circuit  court  being 
duly  made,  sets  out  the  foregoing  as  the 
record  in  the  case. 

[1]  In  the  recent  case  of  State  ex  rel. 
Evans  v.  Broaddus  et  al..  Judges,  149  S.  W. 
473,  not  yet  officially  reported,  our  Supreme 
Court  has  held  that  where  an  appeal  or 
.writ  of  error  does. not  lie,  "certiorari  does  not 
go  as  a  right,  but  it  goes  in  such  cases  in 
order  that  profert  of  the  challenged  record 
be  made  to  be  searched  for  jurisdictional  de- 
fects; that  Is,  orders,  judgments,  and  parts 
of  judgments  without  (or  in  excess  of)  the 
Jurisdiction  of  the  subordinate  court  making 
or  rendering  them.  »  »  *  Certiorari  does 
not  take  the  place  of  mandamus  to  compel 
the  making  of  a  record;    but  It  takes  the 


record  as  it  finds  it,  excluding  the  mere  evi- 
dence which  can,  in  the  nature  of  things, 
relafe  to  the  merits  only,  tending  to  show, 
as  it  does,  that  the  court  erred  in  its  judg- 
ment The  office  of  the  writ  Is  not  to  review 
error  of  that  sort."  Certiorari  Is  only  allow- 
ed when  no  appeal  or  writ  of  error  or  other 
available  mode  of  review  is  afforded.  State 
ex  rel.  v.  Edwards,  104  Mo.  125,  16  S.  W.  117. 

[2]  The  proceeding  before  the  trial  court  in 
this  case  was  under  section  7573,  B.  S.  1909. 
It  has  been,  held  by  our  court  in  Morris  v. 
Scherer,  76  Mo.  App.  401,  Idc.  cit.  406,  that 
proceedings  under  this  section,  triable  before 
the  court  without  a  jury,  are  not  reviewable 
on  appeal  as  to  the  finding  of  fact  but  no 
decision  that  we  are  aware  of  holds  that 
they  cannot  be  reviewed  on  questions  of  law, 
by  either  appeal  or  writ  of  error.  The  ac- 
tion of  the  trial  court  In  the  case  at  bar  was 
in  effect  a  denial  of  the  motion  made  before 
it  for  an  order  on  the  justice  to  grant  an 
appeal.  That  was  a  final  disposition  of  the 
cause  by  the  circuit  court  While  it  Is  true 
that  no  formal  judgment  appears  then  to 
have  been  entered  up,  that  does  not  change 
the  fact  that  the  court  denied  the  prayer  of 
the  motion;  the  relief  sought  On  proper  mo- 
tion a  formal  judgment  to  that  effect  could 
undoubtedly  have  been  entered.  At  all  events, 
while  the  motion  of  the  relators  here,  made 
in  the  circuit  court,  was  for  an  order  on  the 
justice  requiring  htm  to  grant  an  appeal,  the 
circuit  court  declined  to  issue  an  attachment 
or  make  an  order  granting  an  appeal.  Nor 
did  It  ever  make  any  such  order.  Even  in 
the  original  order  as  entered.  It  does  not,  "by 
rule  and  attachment  compel  the  justice  to 
allow  the  (appeal)  and  to  return  his  proceed- 
ings In  the  suit  together  with  the  papers 
required  to  be  returned  by  him"  (section 
7573),  but  orders  "that  the  case  be  certified 
to  this  court  by  said  justice  •  ♦  *  for 
examination  and  review,  in  order  that  the 
court  may  determine  whether  the  appeal 
herein  should  be  granted."  When  the  court 
subsequently  entered  up  a  nunc  pro  tunc  or- 
der, it  did  not  order  an  appeal  but  following 
its  former  order,  ordered  that  the  case  be 
certified  "for  examination  and  review,"  and 
followed  this  up  by  the  finding  that  it  had 
no  jurisdiction  to  order  an  appeal. 

[3]  As  before  noted  it  does  not  appear  that 
any  further  order  was  entered  in  the  cause  by 
the  court  If  It  be  argued  that  the  omission 
of  a  formal  and  final  judgment  precludes  an 
appeal,  then  such  omission  is  equally  fatal 
on  certiorari,  for  that  writ  reaches  only  to 
cases  in  which  there  are  final  orders  or 
judgments.  We  do  not  think  that  the  omis- 
sion of  a  formal  order  is  of  substance  here. 
It  was  open  to  correction,  could  have  been 
supplied.  Its  omission  does  not  change  the 
fact  that  the  court  did  deny  the  relief  sought 
by  relators  here,  defendants  below.  That  or- 
der denying  the  rule  for  an  appeal  was  a 
final  disposition  of  the  case,  and  authorized 
an  appeal  or  writ  of  error. 
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Coming  to  the  exact  point  in  decision  in 
this  case,  we  hold  that  where  application  Is 
made  under  the  provisions  of  section  7573,  R. 
S.  1909,  for  ruie  and  attachment  to  compel 
the  justice  to  allow  an  appeal  and  return 
his  proceedings  in  an  action,  together  with 
the  papers  required  to  be  returned  by  him, 
and  the  circuit  court  refuses  the  rule,  the  ac- 
tion and  the  ruling  of  the  court  on  that  ap- 
plication is  appealable  or  can  be  brought  be- 
fore the  appellate  court  on  writ  of  error. 

Causes  arising  under  what  is  now  section 
7573  have  been  before  the  appellate  courts 
several  times.  In  all  ot  them  to  which  our 
attention  has  been  directed  the  proceedings  In 
the  circuit  court  have  been  considered  on  ap- 
peal. See  Kelm  t.  Hunkler,  49  Mo.  App. 
664;  Morris  v.  Scberer,  supra;  Hagerty  y. 
Llerly,  109  Mo.  App.  631,  83  S.  W.  542 ;  Bader 
V.  Jones,  119  Mo.  App.  685,  96  S.  W. '305; 
Leeper  v.  Carter,  137  Mo.  App.  617,  119  S. 
W.  463.  Being  appealable,  certiorari  does 
not  lie. 

It  follows  that  the  writ  of  certiorari  is- 
sued herein  should  be  and  it  is  quashed. 

NORTONI  and  CADLPIELD,  JJ.,  concur. 


BRADLEY  t.  NORTHERN  CENT.  COAL  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  25,  1912.) 

1.  Master  and  Sebvant  (§§  101,  102*)— Lia- 
bility FOB  INJUBIES — Duties  as  to  Tools 
AND  Macuinebt. 

The  operator  of  a  coal  mine  owed  to  an 
employe  operating  a  coal  mining  machine  the 
duty  of  exercising  reasonable  care  to  provide 
and  maintain  a  feed  chain,  used  in  drawing  the 
machine  forward,  reasonably  suited  to  the  pur- 
poses of  Its  intended  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ^  135,  171,  174.  178,  179, 
180-1S4,  192;    Dec  Dig.  if  101.  102.»] 

2.  Master  and  Servant  (J  107*)— Lubilitt 
FOR  Injuries— Duties  as  to  Tools  and 
Macuineby. 

An  employer  who  continued  a  chain  on  a 
machine  in  use  after  it  had  become  worn  and 
dangerous,  and  after  reasonable  regard  for  the 
safety  of  employes  required  that  it  should  be 
replaced,  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sei-vant,  Cent.  Dig.  §§  199-202,  212,  2.>1,  255; 
Dec.  Dig.  !  107.*] 

3.  Master  and  Servant  ({  226*)— Liability 
FOR  Injuries— Assumption  of  Risk. 

A  servant  does  not,  and  cannot,  assume 
risks  caused  by  the  master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  659-667;  Dec  Dig.  i 
226.»] 

4.  Master  and  Servant  (J  208*)— Liability 
FOB  Injuries— Assumption  of  Risk. 

Where  It  was  inevitable  and  natural  that 
breakages  of  the  chain  on  a  machine  operated 
by  an  employ^  would  occur  on  occasions  ot 
unusual  and  unavoidable  stress  on  the  machine, 
the  risks  of  injury  therefrom,  being  natural 
and  incidental  to  the  service,  were  assumed  by 
the  employ^,  but  the  risks  resulting  from  con- 
tinuing to  use  a  chain  so  defective  as  to  be  un- 


safe for  ordinary  usage  were  not  assumed  by 
him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  651;    Dee.  Dig.  {  208.*] 

5.  Masteb  and  Servant  (§  234*) — Liability 

FOB    INJUBIES— CONTRIBUIOBY     NeOLIOENCE. 

An  employe  who  linew  that  a  chain  on  tue 
machine  he  was  operating  was  defective  wns 
not  guilty  of  contributory  negligence  in  con- 
tinuing in  the  service,  if  a  reasonably  careful 
man  in  his  situation  would  have  concluded  that 
he  could  work  without  subjecting  himself  to 
danger  of  immediate  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  684-686.  706-709;  Dtv. 
Diu'.  i  2:'.4.*J 

6.  Master  and   Servant    (|  289*)— Actions 
FOR  Injuries — Questions  fob  Juby. 

In  an  employe's  action  for  injuries,  evi- 
dence held  to  present  a  question  for  the  jury 
whether  the  danger  of  a  chain  breaking,  which 
the  employe  knew  to  be  defective  was  so  ol)- 
viuus  and  imminent  as  to  render  the  employe 
guilty  of  contributory  negligence  in  continuing 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1132;  Dec.  Dig. 
{  289.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  Odus  Bradley  against  the  Nortb- 
em  (Central  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Willard  P.  Cave,  of  Moberly,  for  appellant. 
F.  K.  Murrell  and  M.  J.  LlUy,  both  ot  Mober- 
ly, for  respondent 

JOHNSON,  J.     Plaintiff  sued  to  recover 
damages  for  personal  Injuries  be  alleges  were 
caused  by  negligence  of  defendant    He  pre- 
vailed In  the  circuit  court,  and  the  cause  is 
here  on  the  appeal  of  defendant    The  facts 
of  the  case  are  as  follows:    At  the  time  of 
the  injury.  March  20,  1912,  defendant   was 
operating  a  coal  mine  In  Randolph  county, 
and  plaintiff,  an  experienced  miner,  was  em- 
ployed in  the  mine,  and  was  engaged  in  op- 
erating a  coal  mining  machine.    One  of  tbe 
links  of  a  heavy  wrought  iron  chain,  called  a. 
feed  chain  and  used  in  drawing  the  mactUue 
forward,   broke  while  the  machine  was   in 
operation,  and  a  broken  end  was  thrown  vio- 
lently  against  plaintiff,   who  was   standing 
near  the  place  of  the  breaking,  and  the  small 
bone  of  one  of  his  legs  was  fractured.     Tlie 
feed  chain  was  60  feet  long,  and  its   linUs 
were  an  inch  and  a  half  long,  and  uuide   of 
round  wrought  iron  rods  '/s  of  an  iucli    in 
diameter,  and,  when  new.  Its  pulling  streu^tli 
was  14,000  pounds.     The  machine  attaolied 
to  the  chain  was  an  electrical  cutting   nin.- 
chine,  the  main  parts  of  which  were  a  i)ow- 
erful  motor,  a  system  of  sprocket  and  pulio^k- 
wheels  through  and  around  which  the  fe-^x  i 
chain  passed  and  a  cutter  bar.     The   fe^cl 
chain  "threaded"  through  the  machine  by  toe- 
ing coursed  around  the  various  pulley  a.n(i 
sprocket  wheels,  was  firmly  anchored  at  eixolx 
end,  and  the  machine  was  moved  forward.    i>y 
uieans  of  the  motor  revolving  the  sprocli*»|; 
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wheels,  tbe  teeth  or  sprockets  of  which  en- 
gaged the  links  of  the  chain.  In  short,  the 
machine  traveled  by  pulling  Itself  along  the 
feed  chain,  and  the  chain  carried  the  ma- 
chine, as  well  as  Its  load,  which  consisted 
of  the  resistance  offered  to  tbe  work  of  the 
cutter  bar.  It  was  the  office  of  the  bar  to 
undermine  the  ledge  of  coal  by  cutting  out 
the  underlying  and  supporting  material  and 
the  ordinary  working  load  carried  by  the 
feed  chain  when  the  machine  was  cutting 
through  dirt  or  soapstone  was  about  4,000 
pounds.  When  the  cutter  encountered  hard- 
er substances,  the  load  was  increased,  and, 
when  it  struck  hard  rock  or  sulphur,  it  was 
necessary  to  remove  the  cutter  as  it  could 
not  work  In  such  substances,  and  the  at- 
tempt to  go  on  would  result  either  in  break- 
ing tbe  chain  or  some  part  of  the  machine. 
Tbe  operator  could  tell  by  the  hum  of  the 
motor  the  character  of  the  resistance  oppos- 
ed to  the  cuttei*  and  by  moving  a  lever  which 
controlled  the  power  could  stop  the  machine 
Instantly.  There  was  also  a  fuse  which 
woqld  blow  out  and  shut  off  the  current 
when  the  strain  on  the  machine  became  too 
great,  and.  In  addition  to  these  safetj:  and 
regulatory  appliances,  there  was  a  friction 
nut  by  which  the  attachment  of  the  machine 
to  the  feed  chain  could  be  regulated  on  a 
scale  varying  from  zero  or  no  attachment  to 
"positive,"  which  firmly  engaged  the  sprock- 
ets with  the  links  of  the  chain  in  a  manner 
to  prevent  any  slipping.  The  friction  nut 
was  set  periodically  by  the  electrician  em- 
ployed by  defendant,  and  usually  was  kept 
at  the  point  where  the  sprocket  teeth  would 
not  engage  the  links  when  the  total  load  ex- 
ceeded 7,000  pounds.  Plaintiff  states  that  he 
was  forbidden  to  change  the  position  of  the 
friction  nut  Defendant  denies  this  state- 
ment, and  contends  that  It  was  plaintiff's  du- 
ty to  use  this  appliance  as  one  of  the  safe- 
ty devices  of  the  machine.  For  the  purposes 
of  the  demurrer  to  the  evidence  which  de- 
fendant insists  should  have  been  given,  we 
shall  accept  the  testimony  of  plaintiff  on  this 
subject,  especially  as  it  appears  to  be  sup- 
ported by  a  very  plausible  reason,  viz.,  the 
amount  of  plaintiff's  wages  depended  on  the 
quantity  of  coal  taken  out,  and  it  was  found 
that  the  operators  of  machines,  If  allowed  to 
manipulate  the  friction  nut,  were  inclined 
to  set  it  too  high,  and  thereby  throw  a  great- 
er burden  on  the  machine  than  it  could 
stand.  In  other  words,  to  Increase  the  out- 
pnt  to  the  m«Tlmtim,  they  would  try  to 
force  the  cutter  through  harder  substances 
than  the  safety  of  the  machine  and  chain 
would  permit.  Hence  the  rule  forbidding 
operators  from  touching  the  friction  nut  In 
addition  to  these  devices  for  safety  and  econ- 
omy, the  evidence  of  defendant  shows  that 
the  builders  of  the  machine  provided  for  the 
use  of  a  feed  chain  which,  though  strong  and 
powerful,  would  be  much  weaker  than  the 
weakest  part  of  tbe  machine,  in  order  that 


the  feed  chain  first  would  break  and  save 
the  more  expensive  parts  of  the  apparatus 
in  the  event  of  the  machine  being  overload- 
ed from  any  cause. 

Breakages  of  the  chain,  therefore,  were 
contemplated  as  possible  and  probable  Inci- 
dents of  the  life  of  the  machine,  and  we  in- 
fer that  a  desire  to  minimize  the  natural 
dangers  of  such  mishaps  was  one  of  the  mo- 
tives leading  to  the  selection  of  wrought  iron. 
Instead  of  steel,  chains.  On  account  of  the 
great  resiliency  of  steel,  the  recoil  of  a  sud- 
denly broken,  tense  chain  of  that  material 
would  be  accompanied  by  peculiar  dangers 
that  could  be  avoided  by  tbe  use  of  wrought 
iron  chains,  which  do  not  rebound  under  such 
conditions,  no  matter  how  great  the  strain. 
The  injury  to  plaintiff  was  not  caused  by  a 
recoil  of  the  chain.  When  the  link  broke, 
it  was  passing  over  a  revolving  sprocket 
wheel,  and  the  chain  eai  was  propelled 
against  plaintiff  by  motion  it  received  from 
the-  wheel.  The  chain  had  been  in  service 
eight  months,  and  the  evidence  of  plaintiff 
tends  to  show  that  it  had  become  so  worn 
and  fatigued  it  could  not  stand  the  strain 
of  ordinary  work.  It  had  broken  repeatedly 
during  the  preceding  month  or  six  weeks,  and 
defendant,  on  the  complaints  pf  plaintiff,  had 
promised  to  provide  another  chain.  Twice 
before  the  occasion  in  question  it  broke  that 
day  and  had  been  repaired  by  the  blacksmith. 
The  machine  had  been  running  through  soft 
material,  and  had  not  been  subjected  to  more 
than  an  ordinary  strain.  It  had  been  carry- 
ing a  load  of  about  4,000  pounds,  its  safe- 
ty strength  had  been  rated  and  should  have 
been  rated  at  7,000  pounds,  and  yet  it  kept 
breaking  under  the  burden  of  half  a  load. 
The  evidence  of  plaintiff  tends  to  show  that 
defendant  had  actual  knowledge  of  this  de- 
fective condition  of  the  chain  in  ample  time 
by  the  exercise  of  ordinary  care  to  remedy 
the  defect  The  petition  charges:  ''That  said 
defendant  carelessly  and  negligently  failed 
and  refused  to  furnish  him  with  reasonably 
safe  and  sufficient  tools,  appliances,  and  ma- 
chinery with  which  to  worlc,  but,  on  the  con- 
trary, negligently  and  carelessly  furnished 
him  with  dangerous,  unsafe,  and  Insufficient 
tbols,  appliances,  and  machinery  with  which 
to  work.  In  that  the  feed  chain  of  said  min- 
ing machine  was  at  the  time,  and  for  a  long 
time  prior  thereto  had  been,  weak  and  in- 
secure, and  incapable  of  sustaining  the  strain 
thereon  when  said  machine  was  being  operat- 
ed, all  of  which  was  known,  or  by  the  ex- 
ercise of  ordinary  care  might  have  l>een 
known,  to  defendant"  The  answer  Is  a  gen- 
eral denial  and  pleas  of  contributory  negli- 
gence and  assumed  risk. 

[1,21  Defendant  owed  plaintiff  the  duty 
of  exercising  reasonable  care  to  provide 
and  maintain  a  feed  chain  reasonably  suited 
to  the  purposes  of  its  intended  use.  The 
chain  had  become  worn  and  dangerous,  and 
defendant,  with  knowledge  of  its  condition. 
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oondnued  It  in  tise  after  it  should  have  been 
replaced  If  reasonable  regard  for  the  safety 
of  plaintiff  and  his  fellow  workmen  had  been 
observed.  Of  the  negligence  of  defendant 
there  can  be  no  serious  question. 

[3,  4]  Counsel  for  defendant  argue  that  the 
risk  was  one  assumed  by  plaintiff.  The  rule 
now  is  firmly  imbedded  in  our  law  that  the 
seryant  does  not,  and  cannot,  assume  risks 
caused  by  the  master's  negligence.  Curtis  t. 
McNair,  173  Mo.  270,  73  S.  W.  167.  It  was 
inevitable  and  natural  that  breakages  of  the 
chain  should  occur  on  occasions  of  unusual 
and  unavoidable  stress  on  the  machine  and 
the  risks  of  injury  from  such  causes  being 
natural  and  incidental  to  the  service  were 
assumed  by  plaintiff  as  a  part  of  his  contract 
of  employment,  but  the  breaking  of  the 
chain  was  not  tatended  to  be  an  incident  of 
the  ordinary  work  of  the  machine,  and,  since 
defendant  could  not  remain  within  the  con- 
fines of  reasonable  care  and  compel  its  serv- 
ant to  work  with  a  chain  so  defective  as  to 
be  unsafe  for  ordinary  usage,  so  plaintiff, 
the  servant;  should  not  be  held  to  have  as- 
sumed a  risk  that  obviously  was  caused  by 
defendant's  lack  of  due  care. 

[6,  6]  Nor  do  we  find  good  support  In  the 
facts  and  circumstances  of  t^ie  case  for  the 
contention  of  defendant  that  plaintiff  was 
guilty  in  law  of  contributory  negligence. 
Though  be  knew  the  chain  was  defective,  he 
had  the  right  to  continue  In  the  service  pro- 
vided a  reasonably  careful  man  In  his  situ- 
ation would  liave  concluded  that  he  could 
work  with  the  chain  without  subjecting  him- 
self to  danger  of  immediate  injury.  We  re- 
gard the  question  of  whether  the  danger  was 
so  obvious  and  Imminent  as  to  convict  plain- 
tiff of  contributory  negligence  as  one  for  the 
Jury.  Burkard  v.  Rope  Co.,  217  Mo.  loe.  clt. 
480,  117  8.  W.  35;  and  cases  cited. 

There  is  a  vital  difference  between  knowl- 
edge of  the  extent  and  character  of  a  danger 
and  knowledge  of  a  defect  in  which  lurks  a 
danger  the  extent  or  imminence  of  which  is 
not  discoverable  to  the  servant  by  the  rea- 
sonable use  of  the  opportunities  his  situation 
affords.  Dodge  v.  Coal  Co.,  115  Mo.  App. 
loc.  clt.  506,  91  S.  W.  1007.  An  ordinary 
breaking  of  the  chain  would  have  entailed 
small  risk  to  plaintiff.  It  was  the  fortuitous 
breaking  at  the  revolving  sprocket  wheel  that 
caused  the  injury.  The  jury  were  entitled 
to  the  belief  that  such  a  risk  was  not  one 
that  was  glaring  and  obvious  and  that  threat- 
ened plaintiff  with  imminent  danger,  but  was 
one  that  the  wisdom  and  prudence  of  an  or- 
dinarily careful  master  would  have  anticipat- 
ed and  employed  reasonable  care  to  obviate. 
The  demurrer  to  the  evidence  was  properly 
overruled. 

A  close  inspection  of  the  record  convinces 
us  the  case  was  tried  without  prejudicial  er- 
ror.   Points  made  against  the  rulings  on  evi- 


dence and  in  the  InstmctloDS  given  the  jury 
are  ruled  against  the  contention  of  defend- 
ant. 
The  Judgment  is  affirmed.    All  concur. 


KIEL  V.  OTT. 

(St.  Louis  Court  of  Appeals.    Missouri.    Nov. 

12.  1912.) 

1.  Witnesses  (§  391*)  —  Impeachment  — Ad- 
mssiBiLiTT  OF  Evidence. 

Defendant,  seeking  to  impeach  plaintiff, 
asked  a  witness,  who  had  testified  to  a  certain 
statement  made  by  plaintifT,  what,  if  anything 
further,  plaintiff  had  then  said,  to  which  the 
witness  answered :  "Well,  he  said  this  :  'You 
know  as  well  as  I  do  that  O.  is  a  good  man, 
and  a  good  church  member,  and  has  lots  of 
friends,  and  if  you  prove  my  reputation  it  will 
be  a  job  for  me  to  gain  this.' "  Eeld,  that  the 
answer  was  proper  as  against  an  objection, 
made  after  it  was  given,  that  it  bad  no  bearing 
on  the  issues  and  tended  to  prejudice  the  jurors 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  {  1248;   Dec.  Dig.  g  391.*] 

2.  Witnesses  (J  391*)  —  Impeachment — ^Ad- 
uiBSiBiLiTT  OF  Evidence. 

The  answer  of  the  witness  was  admissible 
on  the  issue  as  to  plaintiff's  statement  and  as  to 
his  character,  and  as  purporting  to  give  the  en- 
tire conversation. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1248 ;    Dee.  Dig.  (  301.*] 

3.  Appeal  and   Errob   (§  1066*)— Harmless 
Ebror — Instbuctions. 

Where,  in  an  action  for  injuries  from  plain- 
tiff's horse  being  frightened  at  a  wood  pile 
alongside  the  road,  there  was  evidence  tending 
to  show  that  the  horse  had  not  been  frightened, 
an  instruction  to  find  for  defendant  if  plaintiff 
was  injured  from  any  cause,  other  than  his 
horse  being  frightened  at  the  wood  pile,  was 
harmless,  though  there  was  no  direct  evidence 
of  any  other  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec  Dig.  g  1066.*] 

4.  New  Tbial  (g  72*)— Gbound&— Vebdicx- 
Pbepondebance  of  Evidence. 

Where  plaintiff's  case  rested  almost  ex- 
clusively on  his  own  testimony,  and  his  cred- 
ibility was  attacked,  there  was  no  such  pre- 
ponderance of  evidence  in  his  favor  as  warrant- 
ed a  new  trial  on  the  ground  that  a  verdict  for 
defendant  resulted  from  prejudice,  corruption, 
or  gross  ignorance  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  gg  146-148;    Dec.  Dig.  g  72.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  R.  S.  Ryors,  Judge. 

Action  by  August  Kiel  against  Simon  Ott. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

John  W.  Booth,  of  Washington,  Mo.,  and 
J.  ti.  Copeland,  of  Union,  for  appellant.  Jease 
H.  Schaper,  of  Washington,  Mo.,  and  O.  O. 
Meyersieck,  of  Union,  for  respondent 

REYNOLDS,  P.  J.  This  is  an  action  by 
plaintiff  to  recover  damages  alleged  to  have 
been  sustained  in  consequence  of  being  thrown 
from  his  horse,  it  being  charged  that  defend- 
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ant  had  wrongfully  and  nnlawf nlly  and  with- 
out light,  piled  or  caused  to  be  piled  a  lot 
of  cord  wood  on  a  public  road  in  such  man- 
ner as  to  create  an  obstruction  calculated  to 
frighten  horses  of  ordinary  gentleness  and 
that  while  plaintiff  was  traveling  along  the 
road,  riding  a  horse  of  ordinary  gentleness, 
the  horse  became  frightened  at  the  piles  of 
wood  and  jumped  and  threw  plaintiff  to  the 
ground,  thereby  seriously  injuring  him,  for 
which  injuries  sustained  plaintiff  claims  judg- 
ment in  the  sum  of  $1,500. 

The  answer  was  a  general  denial. 

On  trial  before  the  court  and  a  jury,  the 
jury  returned  a  verdict  for  defendant  from 
judgment  on  which  plaintiff,  filing  his  motion 
for  a  new  trial  and  saving  exception  to  that 
being  overruled,  has  duly  perfected  his  ap- 
peal to  this  court. 

As  to  the  facts  it  may  be  said  that  plain- 
tiff's testimony  tended  to  show  that  he  re- 
ceived certain  injuries  by  being  thrown  from 
bis  horse  while  he  was  riding  along  the  road 
and  through  the  piles  of  wood  alongside  of 
it.  Defendant  attacked  the  character  of 
plaintiff  for  truth  and  veracity  and  also  In- 
troduced evidence  tending  to  show  that  the 
horse  had  not  jumped;  ^hat  measuring  the 
tracks  of  the  horse  in  the  road  showed  the 
horse  had  neither .  jumped  nor  run  off,  as 
claimed  by  plaintiff. 

The  errors  assigned  are  three:  First,  to 
the  court  refusing  to  strike  out  the  testimo- 
ny of  a  witness  named.  Second,  giving  to  the 
jury  an  improper  Instruction,  and  third,  to 
the  overruling  of  plaintiff's  motion  for  a  new 
trial. 

11, 2]  The  first  assignment  of  error  cannot 
be  sustained.  The  witness  referred  to  being 
under  examination  on  part  of  defendant,  and 
testifying  as  to  conversations  between  him- 
self and  plaintiff  concerning  the  transaction, 
after  having  testified  that  in  that  conversa- 
tion plaintiff  had  made  a  certain  statement, 
was  asked  what,  if  anything  further,  plain- 
tiff had  then  said.  Whereupon  the  witness 
answered:  "Well,  he  said  tills:  'Tou  know 
as  well  as  I  do  that  Ott  is  a  good  man  and  a 
good  church  member,  and  has  lots  of  friends, 
and  If  you  prove  my  reputation  it  will  be  a 
job  for  me  to  gain  this.  Yon  know  that  as 
well  as  I  do.' "  It  is  stated  in  the  abstract 
that  plaintiff  thereupon  moved  the  court  to 
strike  out  the  answer  of  the  witness  to  the 
last  question,  "as  having  no  bearing  on  the 
Issues  in  the  case  and  being  improper  evi- 
dence tending  to  prejudice  the  jurors  against 
plaintiff."  This  is  the  motion  referred  to, 
which  ttie  court  overruled  and  to  which  rul- 
ing plaintiff  duly  excepted.  It  will  l>e  noted 
tliat  the  question  itself  was  not  objected  to 
when  asked.  The  objection  was  made  to  the 
answer  and  for  the  reasons  above.  That  an- 
swer might  possibly  have  been  objected  to  as 
not  responsive  to  the  question  asked,  al- 
though this  is  doubtful,  but  no  such  objection 
was  made.    The  objection  as  raised  is  not 


tenable.  The  answer  did  bear  on  the  Issues 
as  to  plaintiff's  own  statements  and  on  his 
character,  and  purported  to  give  the  whole 
conversation,  as  the  witness  was  asked  to  do. 
That  It  may  have  influenced  the  Jury  in  pass- 
ing upon  plaintiffs  testimony  unfavorably  to 
plaintiff,  does  not  render  it  improper. 

[3]  The  instruction  complained  of  is  to  the 
effect  that  if  the  jury  found  and  believed 
from  the  evidence  that  plaintiff  was  injured 
on  the  date  named,  in  the  public  road  in 
front  of  the  premises  of  defendant,  by  reason 
of  any  cause  other  than  the  frightening  of 
the  horse  at  the  wood  pile  mentioned  in  the 
evidence,  then  the  verdict  will  be  for  defend- 
ant. It  is  objected  to  this  Instruction  that 
there  Is  no  evidence  tending  to  show  any  oth- 
er cause  of  injury  than  tlie  frightening  of  the 
horse.  It  is  true  tliat  there  is  no  direct  ev- 
idence of  any  other  cause,  but  there  was  ev- 
idence tending  to  show  that  the  horse  had 
not  been  frightened  and  had  not  jumped  on 
the  occasion  referred  to.  From  that  it  would 
seem  to  follow  that  the  jury  bad  a  right  to 
infer,  from  the  testimony  in  the  case,  that 
it  was  not  the  frightening  and  jumping  of  the 
horse  that  caused  the  Injury.  Apart  from 
this,  however,  even  conceding  the  proposition 
of  the  learned  counsel  for  plaintiff,  tliat 
there  was  a  lack  of  evidence  of  any  other 
cause,  we  are  not  prepared  to  say,  on  read- 
ing all  the  testimony  in  the  case,  that  this 
instruction  was  harmful  or  in  any  manner 
misled  the  Jury.  It  was  undoubtedly  under- 
stood by  the  Jury  to  mean  that  to  find  for 
plaintiff,  they  must  find  that  he  sustained  bis 
injuries  in  the  manner  and  from  the  cause 
alleged  by  him. 

[4]  This  disposes  of  all  the  assignments  of 
error  except  that  plaintltTs  motion  for  new 
trial,  it  Is  claimed,  was  Improperly  overrul- 
ed. It  Is  argued  in  support  of  this  assign-' 
ment  that  the  motion  for  new  trial  should 
have  been  sustained  by  reason  of  the  recep- 
tion of  the  evidence  and  the  giving  of  the  in- 
struction above  referred  to.  We  have  dispos- 
ed of  these  grounds.  It  Is  also  claimed  that 
the  verdict  of  the  jury  is  against  the  weight 
of  the  evidence  to  such  an  extent  as  to  in- 
dicate that  it  la  the  result  of  prejudice,  in- 
fiuendng  the  jury  against  plaintiff.  In  sup- 
port of  this  ground,  we  are  referred  to  Wal- 
ton v.  Kansas  CJty,  Ft  Scott  &  Memphis 
Railroad  Co.,  40  Mo.  App.  820,  loc.  cit.  627. 
In  that  case  it  is  there  stated  that  in  Price  v. 
Evans,  49  Mo.  396,  Judge  Bliss  impliedly 
states  that  it  is  error  in  the  trial  court  to 
refuse  a  new  trial  where  the  preponderance 
of  evidence  against  the  verdict  is  so  strong 
as  to  raise  the  presumption  of  prejudice,  cor- 
ruption or  gross  ignorance  on  the  part  of  the 
jury.  Our  court  held  in  the  Walton  Case 
that  the  facts  in  it  clearly  called  for  an  ap- 
plication of  that  rule.  Without  determining 
whether  that  rule,  said  to  be  drawn  from  the 
Price  Case,  In  the  light  of  many  decisions 
recognizing  the  right  to  pass  upon  the  weight 
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of  evidence  as  resting  solely  In  the  trial  court, 
is  now  In  force.  It  Is  sufflclent  to  say  that  the 
present  case  does  not  call  for  Its  application. 
We  cannot  say  that  the  preponderance  of  the 
evidence  in  this  case  Is  so  strong  as  to  raise 
the  presumption  of  prejudice,  corruption  or 
gross  Ignorance  on  the  part  of  the  Jury. 
Plaintiff's  case  rested  almost  exclusively  on 
his  own  testimony,  and  his  credibility  as  a 
witness  was  very  seriously  attacked  by  sev- 
eral witnesses. 

The  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

NORTONI  and  CAULFIELD,  JJ.,  concur. 


BYRD  T.  VANDERBURGH. 

.  (St  Louis  Court  of  Appeals.    MiasonrL    Not. 
12,  1912.) 

1.  Appeal  and  Ebbob  (S  842*)— Gbounds  fob 
New  Tbial — Sufficiency  of  Evidence. 

A  ground  of  a  motion  for  a  new  trial  that 
"the  verdict  and  judgment  are  for  the  wrong 
party,"  and  that  mey  are  contrary  to  the  evi- 
dence, is,  in  substance,  the  same  as  a  claim  that 
they  are  contrary  to  the  greater  weight  of  the 
evidence,  which  is  not  a  ground  of  appellate  in- 
terference. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3316-3330;  Dec.  Dig.  | 
842.»] 

2.  Appeal  and  Ebbob  (|  1003*)— Fihdinob— 
Conclusiveness. 

That  the  verdict  is  contrary  to  the  greater 
weight  of  the  evidence  is  not  a  ground  for  dis- 
turbing a  verdict  by  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3938-3943;  Dec  Dig.  | 
1003.*] 

3.  New  Tbial  (|  128*) — Sufficibnct  of  Mo- 
tion. 

A  ground  for  a  motion  for  new  trial  that 
the  judgment  and  verdict  are  against  the  law  is 
not  sufficiently  specific  for  consideration. 

I  Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i|  257-262;   Dec.  Dig.  <  12a»] 

4.  Appeal  and  Ebbob  (i  1061*)— Habicless 

EbROB— RXTLINOS  ON  EVIDENCE. 

Error  in  sustaining  a  demurrer  to  appel- 
lant's evidence  in  an  attachment  suit  involving 
the  right  to  possession  of  hoops  as  to  particular 
hoops  loaded  in  a  car,  was  not  reversible,  where 
judgment  went  for  appellant  as  to  such  hoops. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4137,  4209-4211;  l>ec.  Dig. 
{  1061.*] 

5.  Appeal  and  Ebbob  (f  260*)— Objkctioh  to 
Etidencb. 

Error  in  admitting  evidence  cannot  be  re- 
viewed if  the  ruling  admitting  it  was  not  except- 
ed to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1503-1515;  Dec  Dig.  { 
260.*] 

6.  Appeal  and  Ebbob  ((1056*) — ^Habuless 
Ebbob — Exclusion  of  kvidence. 

Error  in  excluding  evidence  relating  to  an 
item  of  property  in  controversy  as  to  which 
judgment  was  rendered  for  appellant  was  harm- 
less. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4187-^103;  Dec  Dig.  ( 
1056.*] 


7.  New  Trial  ({  90*)— Gbounds— Pebjcbt  ob 
Mistake— DiscBETiON  of  Coubt. 

Rev.  St  1909,  §  2022,  authorizing  the  grant- 
ing of  a  new  trial  if  the  court  is  satisfied  tliat 
perjury  or  mistaice  was  committed  by  a  wit- 
ness, occasioning  an  improper  verdict  or  find- 
ing as  to  such  matter,  if  the  moving  party  has 
a  just  cause  of  action  or  defense,  gives  the  trial 
judge  a  wide  discretion  in  granting  a  new  trial 
on  such  ground,  subject  only  to  its  reasonable 
exercise  under  tne  facts. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |{  181-183 ;    Dec.  Dig.  |  90.*] 

8.  Appeal  and  Error  (S  994*)  —  Finding*— 
conclcbiteness. 

It  is  not  the  appellate  court's  province  t* 
interfere  with  findings  by  the  court  which  de- 
pend upon  the  credibility  of  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  3901-3906;  Dec.  Dig.  | 
994.*] 

9.  New  Trial  (I  89*)— Gboundb— Subpbibb— 
Aduission  of  Evidbnoe. 

Where,  in  attacliment  proceedings  involving 
the  right  to  possession  of  hoops,  tbe  only  issue 
was  whether  interpleader  who  purctiased  the 
hoops  from  the  debtor  had  talien  actual  posses- 
sion thereof,  and  interpleader  introduced  evi- 
dence that  it  had  marked  tbe  hoops,  it  could  not 
claim  a  new  trial  on  the  ground  that  it  waa 
surprised  because  plaintiff's  witnesses  testified 
that  the  hoops  were  not  marked  when  levy  was 
made,  though  that  &ct  was  not  denied  at  the 
justice's  trial.  • 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  177-180;   Dec  Dig.  i  89.*] 

10.  New  Tbial  (|  97*i — Grounds — Subpbisb. 

If  a  party  is  surprised  by  any  action  at 
trial,  such  as  the  admission  of  evidence,  he 
should  immediately  ask  a  reasonable  postpone- 
ment to  enable  him  to  produce  counter  evidence 
or  move  for  nonsuit  in  order  to  rely  thereon 
for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {g  195-108;   Dec.  Dig.  i  97.*] 

11.  Attachment  (J  308*)  —  Actions— Bubdeh 
OF  Proof. 

In  attaclunent  proceedings  _  involving  the 
right  to  possession  of  hoops  claimed  by  inter- 
pleader as  purchaser  from  the  debtor,  the  bur- 
den was  on  interpleader  to  show  that  it  had 
taken  actual  possession  upon  purcliasing  as  re- 
quired by  law. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  if  1102-1109,  1111-lllS;  Dec  Dig. 
I  30a*] 

Appeal  from  Circuit  Court,  St  Genevieve 
County;   Peter  buck.  Judge. 

Action  by  J.  M.  Byrd  against  W.  F.  Van- 
derburgh, In  which  tbe  Bank  of  Marston  In- 
terpleaded. From  a  Judgment  for  plaintiff, 
interpleader  appeals.    Afilrmed. 

The  controvetsy  here  is  between  tbe  plain- 
tiff, Byrd,  an  attaching  creditor  of  defendant 
Vanderburgh,  and  tbe  Bank  of  Marston,  Inter- 
pleader in  the  attachment  suit,  and  involves 
the  right  to  the  possession  of  a  quantity  of 
hoops  piled  in  th(^  hoop  sheds  of  the  Marston 
hoop  mill  at  Marston,  Mo.  The  issues  made 
upon  the  bank's  interplea  were  tried  to  the 
court,  Jury  being  waived,  and  were  found  in 
favor  of  the  plaintiff,  the  attaching  creditor, 
as  to  all  the  hoops  except  some,  whicli,  when 
attached,  had  been  loaded  into  a  railroad  car 
for  shipment  The  bank.  Interpleader,  has 
appealed  to  this  court    It  claimed  the  i  ight 
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to  tbe  possession  of  the  boops  under  and  by 
virtue  of  an  Instrument  in  the  form  of  a  bill 
of  sale  to  it  which  was  executed  by  defendant 
Vanderburgh  on  February  11,  1909,  to  secure 
certain  advancements  made  and  to  be  made 
by  the  baniL,  and  punxirtlng  to  transfer  to 
the  bank  all  hoops  then  in  said  sheds  and  all 
that  might  thereafter  be  manufactured  by 
said  mill  or  piled  in  said  sheds  or  thereabout 
It  is  conceded  that  neither  the  said  instru- 
ment nor  a  true  copy  thereof  was  recorded  or 
filed  in  the  recorder's  office.  Up  to  Saturday, 
May  16,  1909,  all  the  hoops  remained  in  the 
hoop  sheds,  where  they  had  been  placed  and 
kept  by  Vanderburgh  while  concededly  in  his 
possession.  Part  of  them  had  been  manu- 
factured before  the  "bill  of  sale"  was  execut- 
ed and  part  thereafter.  The  bank  does  not 
appear  to  have  had  possession  or  control  of 
the  sheds.  They  were  appurtenant  to  the 
hoop  mill  which  defendant  Vanderbnrgh  op- 
erated. On  Saturday,  May  16,  1909,  the  bank 
caused  part  of  the  hoops  to  be  loaded  on  a 
car  for  shipment  to  a  buyer  whom  Vander- 
burgh had  found,  he  says,  for  the  bank.  The 
buyer's  order  for  the  car  of  hoops  was  ad- 
dressed to  the  bank.  A  bill  of  lading  issued 
in  the  name  of  the  buyer.  This  loading  was 
done  by  one  Nelson,  Vanderburgh's  foreman, 
who  was,  however,  according  to  the  bank's 
evidence,  employed  by  the  bank  for  such  load- 
ing. The  hoops  not  so  loaded  remained  in 
the  sheds.  On  Monday,  May  17,  1909,  the 
boops  in  the  sheds  as  well  as  those  on  tbe 
car  were  levied  on  under  the  writ  of  attach- 
ment The  sole  question  upon  the  trial  was 
whether  the  bank  had  taken  possession  of  the 
hoops  In  tbe  manner  required  by  statute,  be- 
fore tbe  attachment  was  levied.  The  cashier 
of  the  bank  testified  on  Its  behalf  that  sev- 
eral weeks  before  tbe  attachment  tbe  bank 
caused  the  hoops  to  be  marked  "here  and 
there  all  over  the  several  piles,  'Property  of 
the  Bank  of  Marston' " ;  that  the  words 
"Bank  of  Marston"  were  put  on  with  a  rub- 
ber stamp,  and  tbe  words  "Property  of"  writ- 
ten with  a  lead  pencil  just  above  them.  Ank- 
ersbeil,  assistant  cashier,  testified  that  he 
marked  the  hoops  for  the  bank;  that.  In  ad- 
dition to  the  rubber  stamp  and  lead  pencil 
marking,  be  had  written  on  sheets  of  paper 
tbe  words,  "Property  of  the  Bank  of  Mar- 
ston," and  attached  one  or  more  of  such 
sheets  on  each  pile  of  hoops  in  the  shed.  On 
tbe  other  hand,  W.  A.  Nelson,  who  bad  charge 
of  the  loading  of  tbe  car  for  the  bank,  and 
J.  D.  Dockery,  the  constable  who  levied  on 
the  hoops,  gave  testimony  on  behalf  of  plain- 
tiff, the  attaching  creditor,  to  the  effect  that 
the  hoops  were  not  marked  by,  tbe  bank  until 
after  the  levy  of  the  attachment.  Dockery 
denied  having  testified  before  the  Justice  of 
the  peace  that  when  he  went  to  the  shed  he 
found  the  notices  on  tbe  boops.  Tbe  grounds 
stated  In  the  bank's  motion  for  a  new  trial 
are  as  follows :  "(1)  Because  tbe  verdict  and 
Judgment  is  for  the  wrong  party.  (2)  Be- 
cause tbe  verdict  and  the  Judgment  are  con- 


trary to  the  greater  weight  of  tbe  evidence. 
(3)  Because  the  verdict  and  Judgment  is  con- 
trary to  the  law  and  tbe  evidence.  (4)  Be- 
cause tbe  court  erred  in  sustaining  in  part 
the  motion  of  the  plaintiff,  J.  M.  Byrd,  in  the 
nature  of  a  demurrer  as  offered  at  the  con- 
clusion of  the  testimony  of  interpleader.  (5.1 
Because  the  court  erred  in  sustaining  the 
motion  of  plaintiff,  Byrd,  offered  at  the  con- 
clusion of  all  the  testimony.  (6)  Because  the 
court  erred  in  admitting  incompetent  and  ir- 
relevant testimony  offered  by  plaintiff  over 
tbe  objection  of  Interpleader.  (7)  Because 
the  court  erred  in  refusing  to  admit  compe- 
tent material,  and  relevant  testimony  offered 
by  interpleader.  (8)  Because  witnesses  for 
the  plaintiff  committed  either  perjury  or  mis- 
take in  testifying  that  the  hoops  involved  in 
tbe  suit  were  not  marked  by  the  interpleader 
prior  to  tbe  levy  of  the  attachment  as  see 
aflldavlts  filed  herewith.  (9)  Because  Inter- 
pleader was  surprised  by  the  testimony  offer- 
ed by  plaintiff  to  the  effect  that  the  said 
hoops  were  not  marked  when  levy  was  made, 
as  this  fact  was  not  denied  at  the  hearing  be- 
fore the  Justice  of  tbe  peace.  Affidavits  prov- 
ing the  contrary  to  be  the  fact  are  filed  here- 
with." 

Accompanying  this  motion  were  six  affida- 
vits, which,  U  accepted  as  absolutely  true, 
would  establish  that  tbe  marking  occurred 
prior  to  the  levy  of  tbe  attachment,  and  tend- 
ed to  prove  that  the  plaintiff's  witnesses.  Nel- 
son and  Dockery,  knew  that  such  marking 
had  been  done.  The  affiants,  however,  do  not 
agree  with  the  bank's  witnesses  at  the  trial 
as  to  when  such  marking  was  done.  None 
deposed  that  it  was  done  more  than  two 
weeks  b^ore  tbe  attachment  levy,  and  one 
deposed  positively  that  only  "several  days" 
before  the  hoops  were  loaded  into  the  car  he 
saw  Ankershell  doing  the  marking. 

B.  F.  Sharp,  of  Marston,  for  appellant. 
Brown  &  Gallivan,  of  New  Madrid,  for  re- 
spondent 

CAUIiFIELD,  J.  (after  stating  tbe  facts  as 
above).  As  tbe  appellant  interpleader,  does 
not  claim  that  there  is  any  error  on  the  face 
of  tbe  record  proper,  we  nmy  only  consider 
what  has  been  finally  passed  upon  by  the 
circuit  court  on  tbe  motion  for  a  new  trial. 

[1]  The  first  ground  stated  in  said  motion 
is  that  "the  verdict  and  Judgment  are  for 
the  wrong  party,"  This,  and  that  embodied 
in  the  third  ground,  viz.,  that  tbe  verdict 
and  Judgment  are  contrary  to  tbe  evidence, 
are  merely  tbe  statement  in  another  form  of 
the  second  ground,  which  Is  that  "the  ver- 
dict and  the  Judgment  are  contrary  to  the 
greater  weight  of  the  evidence."  State  ex 
rel.  Stewart  v.  Todd,  92  Mo.  App.  1.  See, 
also,  Heine  v.  Morrison,  13  Mo.  App.  577; 
State  V.  Scott,  214  Mo.  267,  113  S.  W.  1069. 

[2]  That  Is  not  a  ground  on  which  we  may 
interfere  with  the  Judgment  of  the  trial 
court 
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[3]  Tlie  statement  In  tbe  third  ground  that 
the  Terdict  and  judgment  are  against  the  law 
Is  not  sufficiently  spociflc  to  compel  considera- 
tion.   State  T.  Scott,  supra. 

[4]  -The  fourth  ground  relates  to  the  action 
of  the  trial  court  In  sustaining  a  demurrer 
to  the  evidence  of  the  interpleader  (appellant) 
as  to  the  hoops  loaded  on  the  car.  This  ac- 
tion was  taken  at  the  conclusion  of  the  tes- 
timony of  the  Interpleader.  But  the  Judg- 
ment should  not  be  reversed  because  of  such 
action  for  the  reason  that  it  was  for  the  in- 
terpleader as  to  those  hoops,  and  whatever 
error  was  involved  in  sustaining  the  demur- 
rer was  thereby  rendered  harmless.  The 
fifth  ground  Is  that  the  court  erred  In  sus- 
taining the  motion  of  plaintiff  offered  at  the 
conclusion  of  all  the  testimony.  The  record 
does  not  disclose  that  any  such  motion  was 
sustained  or  offered. 

[S]  The  sixth  ground,  that  the  court  erred 
in  admitting  incompetent  and  irrelevant  tes- 
timony offered  by  defendant  over  the  objec- 
tion of  the  interpleader,  must  be  overruled 
because  the  record  does  not  disclose  that  the 
Interpleader  saved,  any  exception  to  any  rul- 
ing on  the  admissibility  of  evidence  offered 
by  the  plaintiff.  The  seventh  ground  is  that 
the  court  erred  in  refusing  to  admit  cempe- 
tent,  material,  and  relevant  testimony  offer- 
ed by  the  interpleader.  The  only  evidence 
offered  by  the  interpleader  which  appears  to 
have  been  excluded  and  exception  noted  was 
the  bill  of  lading  for  the  car  load  of  hoops. 

[8]  As  this  evidence  related  only  to  the 
hoops  in  the  car,  and  the  Judgment  of  the 
trial  court  was  in  favor  of  the  interpleader 
as  to  them,  the  error  In  excluding  It,  If  any, 
must  be  held  to  have  been  harmless.  This 
brings  us  to  the  eighth  and  ninth  grounds 
stated,  which  are  the  principal  grounds  re- 
lied upon  by  appellant  in  urging  that  the 
Judgment  be  reversed  and  a  n6w  trial  grant- 
ed. The  eighth  is  that  "witnesses  for  the 
plaintiff  committed  either  perjury  or  mistake 
in  testifying  that  the  hoops  involved  In  the 
suit  were  not  marked  by  the  interpleader 
prior  to  the  levy  of  the  attachment" 

[7]  The  statute  (section  2022,  R.  S.  1909) 
provides  that  the  trial  court  shall  grant  a 
new  trial  If  it  "is  satisfied  that  perjury  or 
mistake  has  been  committed  by  a  witness, 
and  Is  also  satisfied  that  an  Improper  ver- 
dict or  finding  was  occasioned  by  any  such 
matters,  and  that  the  party  has  a  Just  cause 
of  action  or  defense."  "The  purpose  of  this 
enactment  is  to  clothe  the  trial  Judge,  who 
enjoys  the  advantage  of  meeting  the  parties 
and  witnesses  face  to  face,  with  a  wide  dis- 
cretion to  be  exercised  in  furtherance  of  sub- 
stantial Justice.  lie  should  be  satisfied  with 
the  Justice  of  the  verdict,  otherwise,  it  is  his 
duty  to  set  It  aside.  •  •  •  with  respect 
to  the  ground  for  a  new  trial  under  consid- 
eration, the  Judge  is  invested  by  the  statute 
with  the  functions  of  a  trier  of  fact,  and  his 
discretion  is  limited  only  by  the  rule  that  it 


must  not  arbitrarily  be  exercised,  but  must 
rest  on  a  reasonable  foundation  of  fact." 
Bidge  V.  Johnson,  129  Mo.  App.  541,  107  S. 
W.  1103.  See,  also,  Rickroad  v.  Martin,  43 
Mo.  App.  597;  Sly  v.  Union  Depot  R.  Co.,  134 
Mo.  681,  36  S.  W.  235.  In  the  case  at  bar 
there  was  nothing  to  satisfy  the  trial  court 
that  perjury  or  mistake  had  been  commltte<l 
by  plaintifTs  witness,  except  the  testimony 
of  interpleader's  witnesses  and  the  ex  parte, 
and  to  some  extent  contradictory,  affidavits, 
which  Interpleader  filed  with  the  motion  for 
a  new  trial. 

[I]  Its  determination  of  the  matter  must 
necessarily  have  depended  upon  its  view  of 
the  mere  credibility  of  the  witnesses,  with 
which  it  is  not  our  province  to  Interfere. 

[I,  It]  As  to  the  ninth  ground,  viz.,  "inter- 
pleader was  surprised  by  the  testimony  of- 
fered by  plaintiff  to  the  effect  that  the  said 
hoops  were  not  marked  when  levy  was  made, 
as  this  tact  was  not  denied  at  the  hearing 
before  the  Justice  of  the  peace,"  the  follow- 
ing, quoted  from  the  decision  of  our  Supreme 
Court  in  Thiele  v.  Citizens'  Ry.  Co.,  140  Mo. 
319,  loc.  clt  838,  41  S.  W.  800,  is  a  sufficient 
response:  "It  is  a  general  rule  that  each 
party  must  imderstand  his  case  and  come 
prepared  to  meet  the  case  made  by  his  ad- 
versary. Therefore,  a  party  cannot  be  sur- 
prised that  his  adversary  Introduced  testi- 
mony In  support  of  the  Issues  made  by  the 
pleadings,  even  though  such  testimony  Is 
false.  Hayne'B  New  Trial,  par.  79.  The 
rule  Is  thus  forcibly  stated  by  Phillips,  P. 
J.,  in  Bragg  v.  City  of  Moberly,  17  Mo.  App. 
221:  'If  a  party  be  surprised  by  an  unfore- 
seen occurrence  at  the  trial,  he  should  make 
his  misfortune  known  to  the  court  Instantly 
and  ask  for  a  reasonable  postponement  to 
enable  him  to  produce  the  countervailing 
proof.  If  he  can  relieve  himself  from  his 
embarrassment  by  any  mode,  either  by  a  non- 
suit or  a  continuance,  or  the  Introduction  of 
other  testimony,  or  otherwise,  be  must  not 
take  the  chance  of  a  verdict,  but  must  at 
once  fortify  his  position  by  resorting  to  all 
available  modes  of  present  relief.' "  In  the 
case  at  bar  the  only  issue  was  whether  the 
Interpleader  had  taken  such  actual  posses- 
sion of  the  hoops  as  was  required  by  law 
of  a  vendor,  or  of  a  mortgagee  whose  mort- 
gage was  not  recorded  or  filed. 

[II]  As  to  this  the  interpleader  bad  the 
burden  of  proof.  In  an  attempt  to  sustain 
this  burden.  It  Introduced  evidence  to  the  ef- 
fect that  it  had  marked  or  branded  the  hoops 
as  its  property  prior  to  the  levy  of  the  at- 
tachment. The  testimony  Introduced  by  the 
plaintiff,  which  interpleader  claims  was  a 
surprise,  merely  contradicted  the  testimony 
which  the  interpleader  had  previously  intro- 
duced. It  is  clear  under  the  general  rule 
Just  quoted  that  the  interpleader  could  not 
be  surprised  that  his  adversary  Introduced 
such  testimony,  and,  If  he  was,  it  was  its 
duty  to  make  known  the  fact  of  its  surprise 
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at  the  trial,  a  thing  which  It  neglected  to  do. 
Recognizing  the  rules  above  quoted,  the  Judg- 
ment cannot  be  reversed  on  the  ninth  ground. 
It  api)earing  then  that  the  record  is  barren 
of  error  warranting  a  reversal  of  the  judg- 
ment, the  Judgment  Is  affirmed. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


GRANT  CITT  v.  SIMMONS. 

(E^ansas  City  Court  of  Appeals.    Missouri. 

Nov.  25,  1912.) 

1.  CouKTB  (8  66*)— Tebms— Adjodbnment. 

Under  Rev.  St.  1909,  §  3889,  providing  that, 
if  after  the  commencement  of  a  term  of  court, 
the  court  shall  not  be  held,  it  shall  stand  ad- 
journed from  day  to  day  until  the  evening  of 
the  third  day,  and  that,  if  the  judge  of  any 
conrt  having  but  one  judge  cannot  attend  the 
regular  term,  he  may  notify  the  sheriff,  who 
shall  adjourn  the  court  to  the  next  regular  term 
or  to  such  special  or  adjourned  term  as  the 
judge  shall  direct,  where  the  judge  of  a  court 
having  but  one  judge  was  unable  to  attend  a 
term,  the  sheriff  had  power  only  to  adjourn 
the  court  until  the  next  regular  term  and  not 
to  adjourn  it  from  day  to  day  until  the  evening 
of  the  third  day. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  {{  231-242;  Dec.  Dig.  |  68.  •] 

2.  Cbiuinai,  Law  (i  1092*)— Bill  of  Excep- 
tions—Time  FOB  Filing  —  Extension — 
"Next  Regulab  Tebm." 

Defendant  was  given  untjl  the  la«t  day  of 
the  next  term  of  court  to  file  a  bill  of  excep- 
tions. The  next  term  should  have  been  held  in 
Febrnaiy,  and  the  following  term  in  May.  Ow- 
ing to  the  absence  of  the  judge,  the  February 
term  was  not  held.  Held,  that  she  had  until  the 
last  day  of  the  May  term  within  which  to  file 
her  bill  of  exceptions,  since  the  order  extend- 
ing her  time  did  not  give  her  to  any  particular 
day  of  the  year,  but  to  a  certain  day  in  the  "next 
regular  term,"  which  meant  a  term  at  which 
the  conrt  was  legally  open  for  the  transaction 
of  business,  and  not  the  time  at  which  it  could 
and  should  have  been  open,  but  was  not  because 
of  the  absence  of  the  Judge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  §{  2829,  2834-2861,  2919;  Dec. 
Dig.  {  1092.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4804;  T<^.  8,  p.  7732.] 

3.  Municipal  Cobpobations  (j  642*)— Ap- 
PEAi>-MoTiONS  TO  Dismiss— Evidence. 

Under  Rev.  St  1909,  §  2088,  providing  that 
the  Supreme  Conrt  and  Courts  of  Appeals  shall 
examine  the  record  and  award  a  new  trial, 
reverse  or  affirm,  or  give  such  judgment  as 
should  have  been  given  below,  the  court  ordi- 
narily is  confined  to  an  examination  of  the  rec- 
ord, and  cannot  receive  evidence  de  hors  the 
record  on  any  controverted  issue,  but,  on  a 
motion  to  dismiss  the  appeal,  such  evidence 
may  be  received  to  show  that  by  a  settlement 
there  is  no  longer  a  real  controversy  before  the 
court. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §J  1412-1415;  Dec. 
Dig.  I  642.*] 

4.  Municipal  Cobpobations  (g  642*)— Ap- 
peal— Motions  to  Dismiss— Usabino  and 
Detebmination. 

A  party  moving  to  dismiss  an  appeal  on 
the  ground  of  a  compromise  or  settlement  has 
the   burden   of  showing  such  compromise   and 


that  the  person  agreelnj;  thereto  on  behalf  of 
the  appellant  had  authority  to  make  such  agree- 
ment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  1412-1415;  Dec 
Dig.  S  642.*] 

5.  Attobnbt  and  Client   (§  80*)— Authob- 
ITT— Conduct  of  Litigation. 

An  attorney  may  dismiss  his  client's  suit 
or  stipulate  that  It  shall  abide  the  judgment 
in  another  suit  where  the  facts  and  parties  are 
the  same  in  the  two  actions  and,  under  his  gen- 
eral authority,  has  a  wide  range  of  action  as 
to  those  things  pertaining  merely  to  the  rem- 
edy. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §§,  133,  134,  139,  140,  167, 
168;    Dee.  Dig.  J  89.* J 

6.  Attobney  and  Client  ({  101*)— Authob- 
ITT — Settlement  or  Coufromise. 

An  attorney's  general  authority,  as  such, 
gives  him  no  power  to  cumprumise  bis  client's 
claim  or  demand  or  to  make  any  agreement  or 
take  any  action  that  will  sacrifice  his  client's 
cause. 

IBd.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  §1  209-216;  Dec.  Dig.  { 
101.*] 

7.  Attorney  and  Client  (|  101*)— Authob- 
iTY— Dismissing  Appeal. 

Where  a  stipulation  by  an  attorney  to  dis- 
miss an  appeal  was  merely  an  incident  to  an 
unauthorized  compromise  of  the  case  by  him, 
it  related  rather  to  the  cause  than  the  remedy 
and  was  unauthorized. 

[EJd.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  fg  209-216;  Dec  Dig.  i 
101.*] 

8.  Principal  and  Agent  (§  113*)— Powers 
OF  Agent — Conduct  of  Litigation. 

Accused's  father,  who  managed  and  Con- 
ducted her  defense,  as  agent,  had  no  authority 
to  bind  her  by  an  agreement  to  dismiss  an  ap- 
peal from  a  judgment  of  conviction  and  pay  the 
costs  if  the  amount  of  the  fine  was  remitted. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Dec.  Dig.  i  113,*] 

9.  Municipal  Cobpobations   (§  635*)— Vio- 
lation or  Ordinance— Civil  ob  Cbiminal. 

A  prosecution  for  the  violation  of  a  city  or- 
dinance is  a  civil  and  not  a  criminal  case. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1400,  1401;  Dec 
Dig.  §,  635.*] 

10.  Municipal   Cobpobations   (8   640*)— De- 
gree op  Pbooi^-Violation  of  Obdinance. 

A  person  prosecuted  for  a  violation  of  a 
municipal  ordinance,  which  is  also  an  offense 
under  the  public  laws  of  the  state,  is  entitled 
to  the  benefit  of  the  guaranties  that  attend  one 
accused  of  crime,  and  is  therefore  entitled  to 
the  presnmption  of  innocence  and  to  have  his 
guilt  established  beyond  a  reasonable  doubt. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1410;  Dec  Dig.  { 
640.*] 

11.  Criminal  Law  (|  830*)— Inotbuotions— 
Reasonable  Doubt. 

Where  defendant's  guilt  is  required  to  be 
established  beyond  a  reasonable  doubt,  the 
court  must  give  a  proper  instruction  on  the 
question  of  reasonable  doubt,  although  the  one 
requested  is  faulty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  {§  2012,  2017;  Dec.  Dig.  | 
830.*] 

Appeal  from  Circuit  Court,  Worth  County; 
William  C.  Ellison,  Judge, 

Efl9e  Simmons  was  convicted  of  the  vlola- 
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tlon  of  a  municipal  ordinance,  and  she  ap- 
peals.    Reversed  and  remanded. 

J.  E.  Engle  and  Jotm  Ewing,  both  of  Grant 
City,  for  appellant  Dubois  &  Miller  and 
Edward  Kelso,  City  Atty.,  all  of  Grant  City, 
for  respondent. 

JOHNSON,  J.  This  cause  originated  in 
the  police  cburt  of  Grant  City  on  the  com- 
plaint of  the  city  attorney  charging  defend- 
ant with  disturbing  the  peace  of  certain  per- 
sons named  in  the  complaint  in  violation  of 
an  ordinance  which  provides:  "Every  person 
who  shall  within  the  corporate  limits  of  the 
city  disturb  the  peace  of  any  other  person 
or  persons,  or  of  any  family  or  neighbor- 
hood by  violent  or  tumultuous  conduct,  or  by 
loud  and  unusual  noises,  or  by  unseemly, 
profane,  or  indecent  or  obscene  language,  or 
by  language  calculated  to  provoke  a  breach 
of  the  peace,  or  by  quarreling,  fighting,  or 
challenging  to  fight,  or  by  assaulting  or 
striking  another,  and  every  person  or  persons 
who  shall  permit  the  same  in  or  upon  any 
house  or  premises  owned  by  him  or  them  or 
under  his  or  their  control,  so  that  any  oth- 
er person  or  persons  In  the  vicinity  are  dis- 
turbed thereby,  shall  upon  conviction  thereof 
be  punished  as  hereinafter  provided.  Every 
person  who  shall  be  convicted  of  a  violation 
of  any  of  the  provisions  of  this  article  shall, 
when  no  other  punishment  Is  provided,  be 
punished  by  a  fine  not  less  tlian  five  nor  more 
than  ninety  dollars." 

[1,2]  A  trial  in  the  circuit  court  where  the 
case  was  taken  by  appeal  resulted  in  a  Judg- 
ment of  conviction  which  assessed  a  fine  of 
$50  and  costs  against  defendant  This  Judg- 
ment was  rendered  October  16,  1910,  and  on 
the  same  day  defendant's  motion  for  a  new 
trial  was  overruled  and  an  order  was  made 
allowing  her  an  appeal  to  this  court  and  giv- 
ing her  "until  the  last  day  of  next  term  of 
this  court  to  file  her  bill  of  exceptions."  The 
next  term  of  that  court  provided  by  law 
should  hare  begun  on  the  first  Monday  of 
February,  1911,  and  the  next  term  after  that 
term  on  the  second  Monday  In  May,  1911. 
Owing  to  the  absence  of  the  Judge  who  was 
holding  court  in  another  county,  the  Febm- 
aiy  term  was  not  held,  and  no  session  of 
court  was  held  in  that  county  until  the 
May  term.  The  sheriff  of  the  county  con- 
vened the  court  on  the  first  day  of  the  Feb- 
ruary term  (February  6),  and  adjourned 
from  day  to  day  until  the  tUrd  day  (Febru- 
ary 8),  when  he  adjourned  the  court  to  the 
next  regular  term.  Since  the  February  term 
had  no  "commencement"  within  the  meaning 
of  that  term,  as  employed  in  section  3869, 
Rev.  Stat  1909,  and  as  there  was  but  one 
Judge  of  that  court  and  he  was  unable  to 
attend  at  that  term,  the  sheriff  had  no  pow- 
er, under  the  section  of  the  statute  Just  cit- 
ed, to  open  court  and  adjourn  from  day  to 
day  until  the  evening  of  the  third  day,  and 


the  only  authority  he  possessed  in  such  case 
was,  on  being  notified  by  the  Judge  of  his  in 
ability  to  attend,  to  make  proclamation  at 
the  courthouse  door  adjourning  court  until 
the  next  regular  term.  Respondent  contends 
that,  inasmuch  as  appellant's  bill  of  excep- 
tions was  not  filed  on  or  before  February 
8th,  which  respondent  treats  as  the  last  day 
of  the'  February  term,  and  no  order  of  ex- 
tension was  made  in  that  time,  the  bill 
which  was  signed  and  filed  February  25th 
was  filed  out  of  time  and  cannot  be  consider- 
ed as  a  part  of  the  record.  We  held  the 
bUl  was  filed  in  the  time  specified  in  the  orig- 
inal order,  and  that  appellant  was  not  requir- 
ed to  procure  an  extension  of  time. 

The  order  giving  appellant  "until  the  last 
day  of  the  next  term  to  file  her  bill  of  ex- 
ceptions" had  reference;  not  to  any  particu- 
lar day  of  the  year,  but  to  a  certain  day  in 
the  next  regular  term  of  the  court;  and  by 
the  expression  "the  next  regular  term"  is 
meant  a  term  at  which  the  court  was  law- 
fully opened  for  the  transaction  of  business, 
and  not  to  a  time  at  which  it  could  and 
should  have  been  commenced  but  was  not 
lawfully  apeneS.  because  of  the  absence  of 
the  Judge. 

The  February  term  of  the  court  had  neith- 
er beginning  nor  ending — ^neither  a  first  nor 
a  last  day.  It  was  abandoned  as  the  law 
provided  it  should  be  in  such  event,  and  the 
next  term,  within  the  meaning  of  the  order 
granting  leave  to  file  a  bill  of  exceptions, 
was  the  May  term,  since  that  was  the  first 
regular  term  at  which  the  court  was  opened 
for  the  transaction  of  business.  Notwith- 
standing the  difference  in  the  facts  of  the 
two  cases,  this  case  in  principle  is  the  same 
as  that  of  State  v.  Tevls,  234  Mo.  loc.  clt 
283,  136  S.  W.  839.  In  that  case  the  appel- 
lant was  given  until  the  second  day  of  the 
April,  1909,  term  of  the  circuit  court  to  file 
his  bill  of  exceptions.  In  the  meantime  the 
Legislature  changed  the  date  of  holding  that 
term  from  April  to  May.  The  bill  of  excep- 
tions was  not  filed  until  the  second  day 
of  the  May  term.  The  Supreme  Court  held 
it  was  filed  in  time,  though  It  would  have 
been  out  of  time  bad  the  next  term  been  held 
in  April.  The  bill  of  exceptions  is  properly 
before  us. 

Before  passing  to  the  case  on  its  merits, 
we  will  dispose  of  a  motion  of  respondent  to 
dismiss  the  appeal.  It  appears,  from  afil- 
davlts  filed  by  respondent,  that,  after  the 
rendition  of  the  Judgment,  the  case  was  com- 
promised and  settled  by  the  parties  on  the 
following  terms:  Respondent  agreed  to  re- 
mit the  fine  of  $60,  and  appellant  agreed  to 
dismiss  her  appeal  and  pay  the  costs.  It  is 
not  claimed  that  appellant  personally  par- 
ticipated in  the  settlement  and  the  antece- 
dent negotiations,  but  that  she  was  repre- 
sented by  her  attorney  of  record  and  by  her 
father,   who   had    managed   and   conducted 
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her  defense  ag  lier  agent  Further  It  ap- 
pears that  respondent  had  prosecuted  the 
father  of  appellant  for  an  alleged  violation 
of  one  of  its  ordinances;  that  a  trial  of  the 
case  had  resulted  in  a  judgment  of  acquit- 
tal from  which  respondent  bad  appealed; 
and  that,  at  the  time  of  the  settlement  of 
the  present  case,  that  case  also  had  been 
compromised  and  settled  in  a  way  to  deprive 
respondent  of  the  right  to  prosecute  the  ap- 
peal or  to  prosecute  another  action  on  ac- 
count of  the  offense.  Appellant  has  filed  in 
this  court  the  affidavits  of  herself,  her  fa- 
ther, and  her  attorney,  in  which  all  of  the 
affiants  state  that  neither  the  father  of  ap- 
pellant nor  her  lawyer  bad  any  authority 
from  her  to  compromise  and  settle  the  cause, 
and  the  last-named  affiants  deny  that  they 
made  any  agreement  with  respondent  for  the 
settlement  of  the  case  in  hand  or  for  the 
dismissal  of  the  appieal. 

[3]  Under  the  statute  (section  2083.  Rev. 
Stat  1909),  an  appellate  court,  in  the  dispo- 
sition of  causes  coming  to  it  on  appeal  or 
writ  of  error,  is  confined  to  an  examination 
of  the  record,  and  cannot  receive  evidence 
de  hors  the  record  on  any  controverted  te- 
«ne.  But  this  rule  is  not  without  excep- 
tions, and  among  such  exceptions  are  In- 
stances where  there  has  been  a  settlement  of 
the  controversy,  with  an  agreement  to  dis- 
miss the  appeal  or  writ  of  error.  When  a 
-cause  is  settled  and  there  is  no  longer  a  real 
controversy  betore  the  court,  neither  party 
will  be  permitted  to  urge  a  decision  of  Is- 
sues no  longer  in  existence,  and  evidence 
de  hors  the  record  will  be  received  on  the  is- 
sue of  settlement  or  no  settlement.  In  re 
Button's  Estate,  92  Mo.  App.  loc  cit  186; 
Railroad  v.  Bridge  Co.,  215  Mo.  loc.  dt 
296,  114  S.  W.  1084;  Walt  v.  RaUroad,  204 
Mo.  loc.  dt  606,  103  S.  W.  60;  Dnlaney  v. 
Buffuni,  17.3  Mo.  1,  73  S.  W.  125. 

[41  The  burden  is  on  respondent  to  show 
the  existence  of  the  alleged  settlement;  and, 
to  do  this,  it  devolved  on  respondent  to  es- 
tablish by  proof,  not  only  the  fact  that  the 
father  and  the  attorney  of  plaintiff  or  eith- 
er of  them  made  the  settlement,  but  that 
they  had  authority  from  appellant  to  make 
it  in  her  behalf.  It  is  not  contended  by  re- 
spondent, nor  do  Its  aflSdavits  tend  to  show 
that  appellant  gave  either  of  her  agents  ex- 
press authority  to  compromise  her  case,  or 
that  she  in  any  way  consented  to  or  ratified 
their  act  in  entering  into  a  compromise  agree- 
ment, if,  in  fact  they  did  snch  a  thing.  Re- 
si>ondent  relies  on  the  general  authority  of 
the  attorney  as  such  to  enter  Into  an  agree- 
ment for  the  dismissal  of  the  appeal. 

[S,  I]  The  general  authority  of  an  attorney 
gives  him  a  wide  range  of  action  as  to  those 
tilings  that  pertain  merely  to  the  remedy. 
He  may  dismiss  his  client's  suit  or  stipulate 
that  It  shall  abide  the  Judgment  in  another 
suit — ^tbe  facts  and  the  parties  being  the 


same  In  the  two  actions — but  be  has  no  au- 
thority from  his  employment  as  an  attorney 
to  compromise  his  client's  claim  or  demand, 
or  to  make  any  agreement  or  take  any  action 
that  wUl  sacrifice  hJs  client's  cause  without 
express  authority.  The  cases  properly  make 
a  sharp  distinction  between  acts  of  the  at- 
torney that  pertain  only  to  the  remedy  and 
those  that  strike  at  the  root  of  the  client's 
right    Davis  v.  Hall,  90  Mo.  659,  3  S.  W.  382. 

[7, 1]  The  agreement  before  us  cannot  be 
said  to  have  provided  merely  for  the  per- 
formance of  an  act  relating  solely  to  the 
remedy.  In  many  Instances  a  stipulation  to 
dlBm.ls8  an  action  is  of  such  nature  and  will 
be  enforced,  though  made  by  the  attorney 
without  the  knowledge  or  consent  of  his  cli- 
ent; but  the  circumstances  of  the  case  In 
band  disclose  a  stipulation  of  an  entirely  dif- 
ferent character.  Here  the  agreement  to  dis- 
miss the  appeal  was  but  a  mere  and,  we 
might  add,  unnecessary  Incident  of  the  con- 
tract compromising  the  cause.  If  that  con- 
tract were  valid,  respondent  could  have 
forced  a  dismissal  of  the  appeal  without  any 
special  stipulation  therefor  and  in  the  face 
of  appellant's  opposition.  Since  the  real  pur- 
pose and  object  of  the  alleged  contract  was 
the  compromise  and  settlement  of  the  cause, 
and  the  agreement  to  dismiss  the  appeal,  at 
most,  was  but  auxiliary  to  that  purpose,  that 
agreement  partook  of  the  nature  and  charac- 
ter of  the  purpose  it  was  designed  to  serve, 
and  therefore  was  one  relating  to  the  cause 
and  not  to  the  remedy.  Neither  the  attorney 
nor  the  father  of  defendant  had .  authority, 
under  a  general  employment  to  defend  the 
action  to  bind  her  to  a  contract  of  that  char- 
acter. 

The  wiisdom  and  Justice  of  the  rule  that 
denies  an  attorney,  under  a  general  employ- 
ment to  prosecute  or  defend  an  action,  the 
authority  to  enter  into  an  agreement  com- 
promising his  client's  right  could  not  find 
better  exemplification  than  that  offered  by 
the  facts  of  the  present  case.  The  Judgment 
against  defendant  not  only  adjudged  her 
guilty  of  a  violation  of  law,  but  in  effect  de- 
nounced her  as  an  unchaste  and  immoral 
woman.  The  record  discloses,  as  we  shall 
show,  that  she  did  not  have  a  fair  trlaL  To 
hold  that  her  attorney,  in  virtue  of  his  gen- 
eral employment  to  defend  her  against  a 
charge  so  serious,  might  compromise  the  case 
In  a  manner  to  leave  her  under  the  perpetual 
stigma  of  such  a  Judgment  would  be  to  give 
to  attorneys  a  potver  and  authority  over  the 
rights  of  their  clients  never  recognized  by 
the  courts  and  abhorrent  to  all  reason  or 
sense  of  Justice.  The  motion  to  dismiss  the 
appeal  is  overruled. 

Defendant  is  a  widow  who,  with  her  two 
children,  lived  in  the  north  part  of  Grant 
City.  The  prosecuting  witnesses  were  neigh- 
boring housewives  who  had  become  scandal- 
ized by  the  nocturnal  occurrences  they  had 
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observed  In  the  vloliilty  of  defendant's  home. 
Defendant  admits  that  various  men  and  boys 
Imd  attempted  to  vdsit  her  at  nl^t,  to  her 
great  sh&me  and  annoyance,  and  explains 
that  such  attempts  were  not  in  response  to 
her  invitations,  e:i^ress  or  implied,  but  were 
instigated  by  the  cunning  malice  of  her 
brother-in-law,  who  was  her  bitter  enemy, 
and  who  sought  in  this  manner  to  ruin  her 
good  name  and  reputation.  She  had  procur- 
ed a  revolver  to  repel  such  assaults,  and  one 
night  flred  several  shots  at  a  man  who  tried 
to  gain  admission  to  her  house  and  refused 
compliance  with  her  command  that  he  take 
his  Immediate  departure.  The  nel^bors,  be- 
lieving that  the  shots  were  flred  In  the 
course  of  some  carousal  or  orgy,  had  defend- 
BMt  prosecuted  for  a  violation  of  the  city's 
peace  ordinance.  At  the  trial  the  witnesses 
for  piaintift  testified  to  facts  and  circum- 
stances which  tended  to  support  their  view 
of  the  occurrence,  while  the  evidence  of  de- 
fendant was  to  the  effect  that  she  flred  the 
revolver  in  the  necessary  defense  of  her  per- 
son and  home. 

[•,  10]  We  find  prejudicial  error  in  the  rec- 
ord. The  court  refused  an  Instruction  aslced 
by  defendant  to  the  effect  that  the  law  cast 
on  plaintiff  the  burden  of  establishing,  by 
proof,  the  guilt  of  defendant,  beyond  a  rea- 
sonable doubt.  Though  it  has  been  held  re- 
peatedly in  this  state  that  a  prosecution  for 
a  violation  of  a  city  ordinance  Is  a  civil  and 
not  a  criminal  case,  the  Supreme  C!ourt  In 
the  recent  case  of  King  City  v.  Duncan,  238 
Mo.  513,  142  S.  W.  246,  say  that,  where  the 
offense  for  which  the  defendant  is  prosecuted 
— as  for  a  violation  of  a  municipal  ordinance 
— is  also  an  offense  under  the  public  laws  of 
the  state,  the  defendant  Is  entitled  to  the 
benefit  of  the  guaranties  that  attend  one  ac- 
cused of  crime  under  the  general  law,  and 
therefore  is  entitled  to  the  presumption  of 
innocence  and  to  have  bis  guilt  established 
beyond  a  reasonable  doubt.  At  this  term  we 
held.  In  a  case  of  this  nature,  that  a  "reason- 
able doubt"  instruction  was  proper  and 
should  be  given.  City  of  Stanberry  v.  O'Neal, 
150  S.  W.  1104,  not  yet  officially  rei)orted. 

[11]  And  we  will  add  that,  though  an  In- 
struction on  this  subject  asked  by  the  de- 
fendant be  faulty,  the  duty  devolves  on  the 
court  to  give  an  instruction  in  proper  form. 
State  v.  aark,  147  Mo.  loc.  cit.  38,  47  S.  W. 
886;  State  v.  Reed,  154  Mo.  loc.  clt  129,  55 
S.  W.  278;  State  v.  Moore,  160  Mo.  443,  61 
8.  W.  199. 

We  do  not  deem  It  necessary  to  discuss  the 
other  assignments  of  error  In  appellant's 
brief.  It  suiflces  to  repeat  that  defendant  is 
entitled  to  the  benefit  of  the  guaranties  ac- 
corded by  our  laws  to  a  person  accused  of 
an  offense  against  the  criminal  laws  of  the 
state. 

The  judgment  is  reversed,  and  the  cause 
remanded.     All  concur. 


ARNOLD  V.  .aSTNA  LIFE  INS.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  25,  1912.) 

1.  Appeai,  Awn  Eebob  (§  262»)— Exckpiions 
— Nonsuit. 

Where  plaintiff  did  not  except  to  the  giv- 
ing of  a  peremptory  instruction  to  find  for  de- 
fendant, the  nonsuit  bo  taken  must  be  regarded 
as  voluntary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |!  1582-1595;  Dec.  Dig.  ( 
2^,»] 

2.  Appbai.  and  Ebbob  (|  274*)— EzcKPnoK» 

— VoLUPfTABY  Nonsuit. 

Where  plaintiff  did  not  except  to  a  peremp- 
tory instruction  to  find  for  defendant,  but  took 
"an  involuntary  nonsuit  with  leave  to  move 
to  set  the  same  aside,"  an  exception  afterwards 
taken  to  ^e  overruling  of  such  a  motion  could 
not  relate  back  to  the  ruling  on  the  instruc- 
tions; the  nonsuit  bein^  in  fact  a  voluntary 
nonsuit,  since  no  exception  was  taken  to  the 
instruction,      ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1631-1645;  Dec.  Dig.  { 
274.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  E.  Goodrich,  Judge. 

Action  by  Ida  M.  Arnold  against  the  ^Etna 
Life  Insurance  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Aleshire,  Hardin  &  Oundlach,  of  Kansas 
City,  for  appellant.  Rosenberger  &  Reed,  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  This  Is  an  action  on  a  pol- 
icy of  accident  Insurance.  The  court,  with 
the  aid  of  a  Jury,  proceeded  to  try  the  is- 
sues raised  by  the  pleadings,  and  at  the  con- 
clusion of  the  evidence  gave  a  peremptory 
Instruction  to  the  jury  to  return  a  verdict 
for  defendant  Plaintiff  did  not  except  to  the 
giving  of  this  instruction,  but  took  "an  in- 
voluntary nonsuit  with  leave  given  to  move 
to  set  the  same  aside,"  and  the  court  dis- 
charged the  jury.  Afterward  plaintiff  filed 
a  motion  to  set  aside  the  nonsuit  The  court 
overruled  the  motion,  and  plaintifl;  excepted 
to  that  ruling  and  appealed, 

[1]  There  is  nothing  in  the  record  for  us 
to  review.  The  failure  of  plaintiff  to  save 
an  exception  to  the  ruling  of  the  court  In 
giving  the  peremptory  instruction  precluded 
her  from  taking  an  involuntary  nonsuit,  and 
we  must  regard  the  nonsuit  as  voluntary. 
As  Is  said  by  Broaddus,  J.,  In  Carter  v. 
O'Neill,  102  Mo.  App.  391,  76  S.  W.  717: 
"All  the  authorities  in  this  state  are  to  the 
effect  that  a  party,  in  order  to  have  adverse 
rulings  reviewed  in  an  appellate  court,  must 
except  to  such  rulings.  For  his  failure  below 
in  that  respect,  plaintiff  Is  not  entitled  to  an 
appeal."  Lewis  v.  Mining  Co.,  199  Mo.  463, 
97  S.  W.  938. 

[2]  The  exception  afterward  taken  to  the 
ruling  on  the  motion  to  set  aside  the  non- 
suit could  not,  and  did  not,  relate  back  to 
the  ruling  on  the  peremptory  Instruction  and 
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provide  an  exception  to  that  ruling,  nor  con- 
vert Into  an  Involuntary  nonsuit  one  that 
bad  become  irretrievably  stamped  as  volun- 
tary. Allen  V.  Railway,  141  Mo.  App.  586, 
126  S.  W.  254;  Bushyager  v.  Packing  Co., 
142  Mo.  App.  311,  126  S.  W.  985. 
The  Judgment  is  affirmed.     All  concur. 


MTTRPHY  V.  LORWOOD  COOPERAGE  CO. 

(St.  Louis  Court  of  Appeals.    Migsouri.    Nov. 

12,  1912.) 

1.  PUEADINO    (8    185*)— ReBUTTKB. 

Afi  the  Code  specifical^  provides  that  the 
reply  shall  be  the  last  pleadiDg  in  the  cause,  a 
rebutter  to  the  reply,  though  filed,  will  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec  Dig.  {  185.  •] 

2.  EXCEPTIONB,    BlI,!,    OP    (J    64*)— SIGNING— 

B2x  Pabte  Affidavits. 

Where  the  record  in  the  trial  court  did  not 
show  that  a  bill  of  exceptions  to  the  motion 
tor  new  trial  was  preserved,  and  the  judge  re- 
fused to  approve  a  bill  so  reciting,  but  did  ap- 
prove one  omitting  the  recital  of  an  exception, 
an  ex  parte  affidavit  of  counsel,  made  part  of 
an  abstract,  will  not  supply  that  defect;  for 
Rev.  St.  1909,  8$,  2030,  2031,  2034,  respecUvely 
providing  that  if  the  judge  refuses  to  sign  a 
bUl  of  exceptions  he  shall  certify  bis  grounds, 
that  the  bill  of  exceptions  may  be  signed  by 
bystanders,  and  that  when  the  trial  judge  re- 
fuses to  permit  the  filing  of  a  bystanders  bill 
affidavits  of  its  truth  may  be  taken,  provide  the 
exclusive  remedies  for  the  refusal  of  the  trial 
judge  to  sign  or  approve  a  correct  bill  of  ex- 
ception. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BiU  of.  Cent.  Dig.  {  89;   Dec.  Dig.  8  54.*] 

3.  Appeal  and  Ebrob  (8  502*)— Presenta- 
tion OF  Gbounds  of  Review  in  Codet  Be- 
low—Necessity. 

tJnless  an  exception  to  the  overruling  of 
the  unsuccessful  party's  motion  for  new  trial 
appears  of  record  in  the  bill  of  exceptions,  all 
inquiry  into  the  proceedings  of  trial  is  closed 
to  the  appellate  court;  and  it  can  only  examine 
the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  2306-2309;  Dec.  Dig.  8 
502.*] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  O.  Riley,  Judge. 

Action  by  W.  T.  Murphy  against  the  Lor- 
wood  Cooperage  Company.  From  a  Judg- 
ment for  plaintur,  defendant  appeals.  Af- 
firmed. 

Brown  &  Galllvan,  of  New  Madrid,  for  ap- 
pellant Brewer  &  Riley,  of  New  Madrid, 
for  respondent 

RETNOIiDS,  P.  X  This  action,  brought 
in  the  circuit  court  of  New  Madrid  county, 
seeks  the  recovery  of  a  balance  claimed  to 
be  due  from  defendant  to  plaintiff  on  the 
sale  of  certain  timber  then  standing  on  lands 
in  that  county,  to  be  cut  into  logs  by  plain- 
tiff and  the  logs  to  be  delivered  at  a  price 
designated  f.  o.  b.  cars  at  a  railroad  switch 
in  the  county,  it  being  charged  that  the 
amount  was  due  when  the  logs  were  loaded 


by  plaintiff  on  the  cars  at  that  place.  It  Is 
averred  that  plaintiff  cut  and  hauled  a  des- 
ignated number  of  feet  of  the  timber  as  de- 
scribed into  logs,  and  loaded  the  logs  on  cars 
as  required;  that  defendant  received  and 
paid  for  one  of  the  carloads  of  logs  but  re- 
fused to  receive  or  pay  for  the  other  two 
cars  and  notified  plalntiflF  that  no  more  of 
the  timber  would  be  received  by  it  Claim- 
ing a  balance  due,  plaintiff  demands  Judg- 
ment for  that,  with  Interest  and  costs. 

The  answer  was  first  a  general  denial; 
then  a  denial  of  the  incorporation  of  the 
plaintiff  company,  the  answer  duly  verified. 
The  reply  took  Issue  on  this  and  also  plead- 
ed that  at  the  time  of  the  agreement  men- 
tioned in  the  petition,  a  person  named  rep- 
resented to  plaintiff  that  defendant  was 
then  an  organized  corporation;  but  that  it 
was  afterwards  organized  and  bad  then  rat- 
ified the  contract  made  in  its  name.  Defend- 
ant moved  to  strike  out  this  reply  on  the 
ground  that  It  was  a  departure.  That  mo- 
tion being  overruled,  defendant  filed  what  its 
counsel  call  "an  answer  to  the  replication." 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff.  Defendant  in  due  time  filed  its 
motion  for  a  new  trlaL  That  was  overruled 
but  so  far  as  shown  by  the  abstract  of  the 
bill  of  exceptions  and,  as  admitted  by  coun- 
sel,, so  far  as  appears  by  the  bill  of  excep- 
tions which  was  filed,  no  exception  was  saved 
to  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial.  Plaintiff .  in  due 
time  filed  a  motion  In  arrest  of  Judgment. 
That  was  overruled  and  exception  saved  to 
the  overruling  of  that  motion.  Defendant 
thereupon  duly  perfected  appeal  to  this  court 

[1]  It  Is  hardly  necessary  to  refer  to  the 
pleadings  or  attempted  pleadings,  following 
the  reply.  Our  Code  specifically  provides 
that  the  reply  is  the  last  pleading  In  a  cause, 
that,  of  course,  subject  to  a  motion  to  strike 
it  out  or  to  a  demurrer,  as  to  any  other 
pleading.  An  answer  to  a  reply  is  unknown 
under  our  Code. 

[2]  Counsel  attempt  to  cure  the  omission 
from  the  bill  of  exceptions  of  any  exception 
to  the  action  of  the  trial  court  in  overruling 
the  motion  for  a  new  trial  by  an  aflJdavit 
made  by  one  of  those  counsel,  to  the  effect 
that  he  assisted  In  conducting  the  trial,  that 
he  prepared  and  filed  the  motion  for  new 
trial,  presented  it  to  the  court,  was  there 
when  the  court  overruled  it  and  excepted  to 
the  action  of  the  court  in  overruling  the  mo- 
tion; that  be  prepared  the  bill  of  exceptions 
in  the  cause  and  presented  the  same  to  the 
attorney  for  respondent  for  approval;  that 
that  attorney  refused  to  approve  It  for  the 
reason  that  the  record  made  by  the  clerk 
did  not  show  that  the  appellant  excepted  to 
the  action  of  the  court  In  overruling  the  mo- 
tion for  new  trial :  that  he  presented  the  bill 
of  exceptions  to  the  Judge  of  the  circuit  court 
for  his  signature  and  that  that  Judge  re- 
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fused  to  sign  the  bill  of  exceptions  contaln- 
lug  an  exception  of  appellant  to  the  action  of 
the  court  In  overruling  the  motion  for  new 
trial  because  the  record  did  not  show  any 
exception  to  his  action  in  overruling  the  mo- 
tion, and  that  the  attorneys  for  respondent 
stUl  refused  to  approve  the  bill  of  excep- 
tions, compelling  "appellant  to  file  said  bill 
of  exceptions  without  their  exception  to  the 
action  of  the  court  in  overruling  said  mo- 
tion for  new  trial  therein  noted." 

It  Is  thus  distinctly  admitted  in  this  af- 
fidavit of  counsel  that  the  bill  of  exceptions 
does  not  show  any  exception  to  the  action  of 
the  court  in  overruling  the  motion  for  new 
trial,  and  that  the  trial  court  refused  to 
sign  any  bill  of  exceptions  containing  any 
statement  that  exception  bad  been  saved  to 
the  action  of  the  court  <m  the  motion,  but 
did  sign  what  tbe  court  has  certified  to  be  a 
correct  bill  of  exceptions  and  which  counsel 
for  appellant  themselves  filed  as  the  bill  of 
exceptions  in  this  case.  This  affidavit  of 
counsel  api)ear8  printed  in  the  abstract,  there 
following  the  certificate  of  the  clerk  of  the 
circuit  cotirt  to  the  transcript.  How  It  came 
into  the  abstract  does  not  appear.  It  no- 
where appears  that  it  was  filed  In  the  circuit 
court  or  for  that  matter  that  it  was  ever 
filed  with  any  court,  unless  incorporating  it 
at  tbe  end  of  the  abstract  may  be  consider- 
ed as  filing  it  with  us. 

In  support  of  this  mode  of  attack  upon 
the  bill  of  exceptions,  counsel  rely  upon  State 
V.  Feeley,  194  Mo.  300.  loc.  clt  316,  92  S.  W. 
663,  3  L.  R.  A.  (N.  S.)  351,  112  Am.  St  Rep. 
511.  In  that  case  it  is  said  at  that  page: 
"Matters  of  exception  which  occur  in  the 
presence  of  the  court  cannot  be  shown  by 
affidavits,  unless  the  court  refuses  to  sign 
the  bill  when  presented  to  him  upon  the 
ground  that  the  matters  therein  stated,  or 
some  of  them,  are  not  true,"  citing  several 
cases.  This  is  very  far  from  sustaining  the 
contention  of  counsel,  that  a  bill  of  excep- 
tions can  be  amended  as  here  attempted. 
The  affidavits  referred  to  by  tbe  court  in  the 
Feeley  Case  and  cases  there  cited  as  being 
necessary  are  undoubtedly  afildavlts  required 
to  be  filed  in  the  trial  court  when  the  Judge 
refuses  to  permit  a  bill  of  exceptions  signed 
by  by-standers  to  be  filed.  Section  2034,  R. 
Sw  1909.  If  the  trial  Judge  refuses  to  sign 
a  bill  of  exceptions  on  the  ground  that  it  Is 
not  a  true  bill  sections  2030,  2031,  2034,  R. 
S.  1909,  provide  the  mode  and  the  only  mode 
for  meeting  the  situation  and  bringing  the 
bUl  before  tbe  appellate  court.  One  is,  by 
preparing  and  filing  a  bill  of  exceptions  to 
be  signed  by  three  by-standers,  "reputable 
iubabitants  of  the  state."  The  other  Is,  if 
the  Judge  refuses  to  permit  the  bill  so  signed 
to  be  filed,  then  the  truth  of  that  bill  is 
tested  by  affidavits,  not  exceeding  five;  the 
by-standers  or  affiants  to  be  disinterested 
.spectators  and  not  the  parties  in  Interest  or 


their  attorneys.  State  v.  Jones,  102  Mo.  305, 
14  S.  W.  946,  15  a  W.  666.  Nor  can  af- 
fidavits In  contradiction  of  a  bill  of  excep- 
tions which  has  been  regularly  signed  and 
filed  be  regarded.  State  v.  De  Mosse,  98  Mo. 
340,  11  S.  W.  731.  It  is  true  these  two  cited 
cases  are  criminal  causes,  but  as  said  in 
State  V.  Jones,  supra,  "bills  of  exception  are 
procured  in  tbe  same  way,  whether  the  cause 
be  dvll  or  criminal."  No  such  course  was 
here  followed,  so  that  we  can  do  no  less  than 
accept  the  bill  of  exceptions  which  was  filed 
as  correct,  and  to  hold  tnat  exception  was 
not  saved  to  the  action  of  the  trial  court  In 
overruling  tbe  motion  for  a  new  trial. 

[3]  The  Supreme  Court,  In  very  many 
cases  and  from  an  early  day,  has  uniformly 
held  that  unless  that  exception  appears  of 
record,  all  inquiry  into  tbe  proceedings  at 
the  trial  is  closed  to  the  appellate  court. 
See  Parsons  v.  Clark  &  Co.,  98  Mo.  App.  28. 
77  S.  W.  582,  and  cases  there  cited.  Bound 
by  the  decisions  of  the  Supreme  Court  there 
cited  by  express  mandate  of  the  Constitu- 
tion, we  are  compelled  to  hold  that  by  rea- 
son of  this  purely  technical  defect  In  the  rec- 
ord all  consideration  of  this  case  on  its 
merits  Is  closed  to  us.  All  that  Is  open  to 
our  examination  and  review  is  the  record 
proper.  Finding  no  error  in  that,  we  must 
and  do  affirm  the  Judgment  of  the  circuit 
conrt 

NORTONI  and  CAULFIEIiD,  JJ.,  concur. 


ANGEL  ▼.  CITY  OF  PORTAGEVILLB. 

(St.  Louis  Court  of  Appeals.     Missouri.     Noy. 

12,  1912.) 

1.  Appeal  and  Fjbbob   (J  601*)— Pkese sta- 
tion OF  GSOCNDS  OF  REVIEW  IR  COUBT  BK- 

Low — Necessity. 

Unless  an  exception  to  the  overruling  of 
the  unsuccessful  party's  motion  for  new  trial 
appears  of  record  in  the  bill  of  exceptions,  all 
inquiry  into  tbe  proceedings  of  the  trial  is  clos- 
ed to  the  appellate  court;  and  it  can  only  ex- 
amine the  record  proper. 

[Ed.  Note. — For  other  rases,  see  Appeal  and 
Error,  Cent.   Dig.  U  2300-2305;    Dec  Dig.  ft 

2.  Pleading    ({   418*)— Dbmubbbb— Answkb 

OVEB. 

Where,  after  the  overruling  of  his  demur- 
rer,  defendant  answered  over,  the  demurrer  goes 
out  of  the  record;  and,  under  the  direct  pro- 
visions of  Rev.  St  1909,  i  1S04,  all  exceptions 
except  to  the  jurisdiction  of  the  court  over  the 
subject-matter,  and  that  the  p>etition  does  not 
slate  a  cause  of  action,  are  waived. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1399,  140S-1406:  Dec.  Dig.  | 
418.*] 

3.  Appeal  and  Ebbob  (S  270*)— Ezceftions 

— Necessity — Motion  in  Abbest. 

Where  no  exception  to  the  overruling  of 
a  motion  of  arrest  was  reserved,  the  appellant 
can  take  nothing  on  appeal  by  snch  motion. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  jS  1153.  1609,  1610,  175». 
1760,  1703;    Dec.  Dig.  {  270.*] 
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4.  APFKAI.  ARD   BBBOB    ({  193*)— PSEBENTA- 

TioN  or  Qboundb  or  Rsview  in  Coubt  Bk- 

i*w— Petition. 

That  a  petition  does  not  state  facts  Q(»isti- 
tating  a  cause  of  action  may  be  raised  for  the 
first  time  on  appeal. 

(Ed.  Note. — ^For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  ||  1226,  1238,  1240;  Dec 
Dig.  |198.»]  ; 

5.  Appeai.  and  Ebbob  (8  232*)— Objkotions 
Below— Pettition  . 

Where,  for  the  first  time,  it  is  urged  on 
appeal  that  a  petition  does  not  state  facts  con- 
Btitnting  a  cause  of  action,  that  objection  is 
available  only  when  it  fails  to  state  an^  cause 
of  action;  a  defectively  stated  cause  of  action 
being  sufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1351,  1368,  1426,  1430, 
1431:  Dec  Dig.  I  ^.*] 

6.  Pleadinq   (I  403*)  —  Anbweb  —  Cube  or 
Defects. 

Defective  allegations  of  a  petition  may  be 
supplied  or  cured  by  the  answer. 

[Ed.  Note.— For  other  cases.  Pleading,  Cent 
Dig.  H  1843-1347;    Dec  Dig.  {  403.*] 

Appeal  from  Circuit  Court,  New  Madirld 
County;  Henry  C.  BUey,  Judge. 

Action  by  Stella  Angel  against  the  City 
of  PortagevUle.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Brown  ft  GalliTan,  of  New  Madrid,  for 
appellant  Ward  ft  Collins,  of  Caruthers- 
Tllle,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  action  by 
respondent  against  the  city  of  PortagevUle, 
to  recover  damages  In  the  sum  of  12,000,  for 
Injuries  alleged  to  have  been  sustained  by 
plaintiff  In  consequence  of  a  defective  side- 
walk in  the  defendant  city.  The  answer, 
aftw  a  general  denial,  sets  up  that  plaintiff, 
"If  Injured  In  the  manner  as  set  out  in  her 
petition,  the  same  was  the  result  of  her  own 
carelessness  and  negligence  directly  con- 
tributing thereto  in  this,"  and  then  sets  up 
that  plaintiff  was  going  along  the  sidewalk 
In  broad  daylight  and  was  crossing  over  the 
point  where  the  hole  was  alleged  to  be  with 
full  knowledge  of  the  alleged  defect,  which 
was  open  and  obvlons,  and  that  she  passed 
over  it  tn  a  careless  and  negligent  manner, 
"there  being  a  safe  and  secure  way  for  her 
to  have  gone,  thereby  endangering  her  own 
safety."  After  filing  this  answer  plaintiff 
by  leave  withdrew  It  and  filed  a  demurrer 
on  the -ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  was  overruled  and  defendant  re- 
flled  its  answer. 

There  was  a  trial  before  the  court  and 
a  Jury  and  a  verdict  for  plaintiff  In  the  sum 
of  $750.  Defendant  in  due  time  filed  Its  mo- 
tion for  new  trial.  This  was  overruled. 
Afterwards  and  In  due  time  defendant  filed 
Its  motion  In  arrest  of  judgment  which  was 
also  overruled.  Thereupon  defendant  duly 
perfected  its  appeal  to  this  court,  filing  Its 
bill  of  exceptions  in  due  time. 

[1]  In  the  abstract  of  the  record  furnish- 


ed by  counsel  for  appellant  arer  twip  affi' 
davits  following  the  certificate  of  the  Clerk 
of  the  circuit  court  to  the.  transcript  In 
and  by  these  affidavits  affiants  state  that 
they  were  the  attorneys  who  .(isslst^  the 
city  attorn^  in  defending  this  case  In  the 
circuit  court;  that  they  prepared  the  motion 
for  a  new  trial  and  a  motion  In  arrest  of 
Judgment  signed  them  and  filed  them;  that 
they  were  both  present  In  cqurt  when  the 
motions  for  new  trial  and  In  arrest  were 
acted  on  by  the  court  and  at  the  time  ttie 
court  overruled  the  motions  they  excepted 
in  open  court  to  the  action  of  the  court  In 
overruling  each  of  these  motions.  It  Is  fur- 
ther set  out  In  these  affidavits  that  the  at- 
torney for  plaintiff  refused  to  O.  K.  the  bill 
of  exceptions  with  exception  of  defendant 
noted  to  the  action  of  the  court  In  overrul- 
ing the  motions  for  new  trial  and  In  arrest 
for  the  reason  that  the  clerk  of  the  court 
failed  to  get  the  exceptions  of  the  defendant 
to  the  action  of  the  court  In, his  minute  book 
and  that  the  court  would  not  sign  the  bill 
of  exceptions  without  the  approval  of  the 
attorney  for  plaintiff  Inasmuch  as  the  rec- 
ords of  the  court  failed  to  show  exceptions 
to  his  action  in  overruling  these  motions  > 
that  for  this  reason  counsel  were  unable  to 
get  their  exceptions  noted  in  their  bill  of 
exceptions.  One  of  these  affidavits  Is'  sworn 
to  before  the  clerk  of  the  circuit  court  of 
New  Madrid  county,  the  other  before  a  no- 
tary in  Indiana.  There  Is  nothing  in  the  ab- 
stract Indicating  that  these  affidavits,  were 
ever  filed  In  the  circuit  court  or  that  they 
have  been  filed  in  any  court  save  that  they 
are  embodied  in  the  abstract  of  the  record, 
as  before  stated,  filed  in  this  court  by  appel- 
lant 

The  bill  of  exceptions,  as  Is  recited  in  It, 
which  was  filed,  sets  out  that  defendant  had 
tendered  It  as  its  bUl  of  exceptions  and 
prayed  that  it  might  be  signed  and  sealed  as 
such,  which  was  accordingly  dtfne  by  the 
circuit  judge  In  vacation. 

It  is  contended  by  counsel  for  appellant 
that  we  can  consider  these  affidavits  as  cor- 
recting the  bill  of  exceptions.  This  presents 
precisely  the  same  point  "which  was  involved 
In  the  case  of  Murphy  v.  Lorwood  Cooperage 
Co.,  151  S.  W.  191,  the  opinion  In  which  Is 
to  be  filed  along  with  the  opinion  in  this 
case.  It  Is  unnecessary  to  repeat  what  Is 
there  said  on  this  matter  of  the  bill  of  ex- 
ceptions. We  refer  to  that  as  equally  ap- 
plicable to  this  case. 

[2-1]  This  leaves  for  our  consideration 
only  the  record  proper.  It  Is  true  that  the 
petition  in  the  case  is  indefinite  and  lacking 
In  specific  averments  but  we  cannot  say  that 
It  is  so  fatally  defective  as  to  state  no  cause 
of  action  or  as  not  to  support  the  verdict 
and  judgment  In  the  case.  Demurring  and 
that  demurrer  being  overruled,  plaintiff 
elected  to  answer  and  thereby  lost  the  bene- 
fit of  the  demurrer  save  as  to  the  jurisdlc- 
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tlon  of  tile  court  oret  the  subject-matter  of 
the  action,  or  that  the  petition  does  not  state 
facts  snfficient  to  constitute  a  cause  of  ac- 
tlon.  Section  1801,  R.  S.  1909;  Hanson  t. 
Neal,  216  Mo.  256,  lot  dt  277,  114  S.  W. 
1073.  Nor  can  It  avail  Itself  of  a  motion 
In  arrest  for  the  reason  that  It  has  failed  to 
save  exception  to  the  oyermllng  of  that  mo- 
tion. IrrespectlTe  of  this,  it  is  always  open 
to  appellant  to  attack  the  petition  In  this 
court  for  failure  to  state  any  cause  of  ac- 
tion. However  defective  this  petition  is,  it 
Is  dear  that  the  necessary  facts  can  be  im- 
plied from  what  is  defectively  stated.  When 
that  occurs,  a  defendant  will  not  be  heard, 
after  verdict  and  Judgment,  to  object  that 
such  a  petition  will  not  sustain  a  Judgment 
Such  objection-  is  only  available  when  the 
petition  falls  to  state  any  cause  of  action, 
not  where  one  Is  defectively  stated.  Hurst 
V.  City  of  Ash  Grove,  96  Mo.  168,  )oc.  cit 
172,  9  S.  W.  631 ;  Scamell  v.  St  Louis  Trans- 
it Co.,  103  Mo.  App.  504,  loc.  dt  513,  77  S. 
W.  1021.  In  addition  to  this  It  is  a  recog- 
nized rule  of  pleading  in  this  state  that  the 
defective  allegations  of  the  petition  may  be 
supplied  by  the  averments  of  the  answer, 
so  that  reading  them  together  a  cause  of 
action  is  stated.  Garth  v.  Caldwell,  72  Mo. 
622,  loc.  cit  629;  Donaldson  v.  County  of 
Butler,  08  Mo.  163,  loc.  dt.  166,  11  S.  W. 
572.  We  have  set  out  the  substance  of  de- 
fendant's answer  in  this  case.  Construing  it 
with  the  petition,  we  hold  that  there  is 
such  a  cause  of  action  stated  In  the  case  as 
warranted  the  verdict  and  supports  the  Judg- 
ment The  Judgment  of  the  drcuit  court  is 
nflirmed. 

NORTONl  and  CAULFIELD,  JJ.,  concur. 


VnrjSON  T.  SAUSBURT  et  al. 

(Kansas  (^Ity  Court  of  Appeals.    Missouri. 

Nov.  26,  1012.) 

1.  JVDOMSNT   (I  568*)— ESTOPPKL. 

A  default  judgment  for  plaintiff,  in  an  in- 
dorser's  action  on  a  note  against  the  makers,  is 
a  bar  In  a  second  action  between  the  same  par- 
ties to  charge  real  estate  fraudulently  convey- 
ed, as  to  a  defense  that  plaintiff,  being  an  in- 
dorser,  was  released  by  an  extension  of  time,  so 
that  her  payment  of  the  note  was  voluntary. 

[Ed.  Note. — For  other  coses,  see  Judgment 
Cent  Dig.  |  1013;   Dec  Dig.  f  568.*] 

2.  Fraudulent  Cohveyances   (J  61*)— Fa- 

THEB  AND    SON— INSOLVENCT. 

A  gift  by  an  insolvent  father  to  his  son  Is 

fraudulent  as  to  creditors,  whatever  the  intent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  {{  138-168;   Dec.  Dig. 

i  61.*] 

3.  Evidence  (|  210*)— Depositions— Ad vebsb 

PaBTIHB— DfECLABATIONS. 

A  deposition  of  a  party  to  the  snlt  is  ad- 
missible in  evidence  as  declarations  of  an  ad- 
verse party,  although  such  person  is  in  court 
at  the  time. 

[Ed.   Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  {§  729-737;   Dec.  Dig.  f  210.*] 


4.  Fraudulent  Convxtances  (|  241*)— Con- 

OmONB    PBBOKDKNT    to     ACraoir— UN8ATIB- 

fhu  Execution. 

In  a  Judgment  creditor^'a  action  to  reach 
land  fraudulently  conveyed  by  the  debtor,  plain- 
tiff need  not  procure  an  execution  and  return 
nulla  bona,  wnere  the  debtor  has  been  proved 
insolvent 

[Ed.  Note. — For  other  cases,  see  Frandnlent 
Conveyances,  Cent  Dig.  H  694,  696-726 ;  Dec 
Dig.  {  241.*i 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty;  Fred  Lamb,  Judge. 

Action  by  Martha  Wilson  against  A.  J. 
Salisbury  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

John  W.  Bingham,  of  Milan,  and  Smoot  & 
Cooley,  of  S^ksville,  for  appellants.  D.  M. 
Wilson  and  J.  W.  Clapp,  both  of  Milan,  and 
Higbee  &  Mills,  of  Klrksville,  for  respondent. 

BROADDUS,  P.  J.  This  Is  a  suit  to  diarge 
certain  real  estate  with  a  lien  to  enforce  a 
Jndgrment 

On  October  23,  1907,  Jacob  Salisbury,  as 
principal,  with  the  defendants,  A.  J.  and  E. 
H.  Salisbury,  as  sureties,  executed  their 
promissory  note  for  1104.50,  payable  to  plain- 
tiff, Martiia  Wilson,  due  in  one  year  after 
date.  Jacob  and  E.  H.  were  the  sons  of  A. 
J.  Salisbury.  Soon  thereafter  and  before 
due,  the  plaintiff  transferred  the  note  to  the 
Farmers'  Bank  at  Pollock.  Before  the  ma- 
turity of  the  note,  the  defendant  A.  J.  Salis- 
bury sold  and  conveyed  the  land  sought  to 
be  charged  to  bis  son,  the  defendant  B.  H. 
Salisbury.  The  consideration  agreed  to  be 
paid  was  the  assumption  by  the  grantee  of 
mortgage  Indebtedness  on  the  land  to  about 
$3,000,  and  the  payment  of  unsecured  debts 
of  A.  J.  and  B.  H.  Salisbury,  which,  It  Is 
daimed,  amounted  to  about  $1,800  or  $1,900, 
but  that  of  plaintiff  was  not  Included;  and, 
as  an  Inducement  to  R  H.  Salisbury  to  buy 
the  land,  the  father  allowed  him  in  the  sale 
$3,000  as  the  son's  part  of  the  father's  es- 
tate, the  father  having  previously  given  to 
each  of  his  other  children  an  equal  or  great- 
er amount;  and  the  son  was  to  pay  his 
father  in  cash  the  balance  of  what  the 
value  of  the  farm  amounted  to,  rating  it  all 
at  $40  per  acre,  except  about  12  acres,  which 
was  rated  at  $35  per  acre.  The  total  value 
of  the  farm  was  thus  estimated  to  be  about 
$8,601.  The  evidence  tended  to  show  that 
A.  J.  was  insolvent,  and  that  he  had  little 
or  no  other  property,  except  the  said  real 
estate. 

Over  plaintiff's  objection,  defendants  were 
allowed  to  show  that,  while  the  bank  held 
the  note,  it  extended  to  Jacob,  the  prlndpal 
therein,  without  the  consent  of  the  sureties, 
an  extension  of  time  for  payment;  that  is, 
for  six  months.  After  the  expiration  of  the 
time  extended,  the  defendant  E.  H.  was  call- 
ed upon  to  pay  the  note;  but  he  refused. 
Afterwards  the  bank  received  from  O.  W. 
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Wilson,  the  plaintiff's  husband,  the  amount 
of  the  note  and  interest,  and  wrote  on  its 
face  the  words  "Paid  In  full,"  and  surren- 
dered it  Thereafter  plaintiff  brought  suit 
against  all  three  of  the  signers  of  the  note, 
bat  dismissed  as  to  defendant  EL  H.  and 
took  Judgment  by  default  against  Jacob  and 
A.  J.  Salisbury.  Thereafter  this  suit  was 
instituted.  The  court  found  that  the  convey- 
ance was  voluntary  to  the  extent  of  $3,000, 
being  the  amount  which  was  to  be  given  to 
E.  H.  Salisbury  to  equalize  his  share  in  the 
father's  estate,  and  rendered  Judgment  charg- 
ing the  land  with  a  lien  to  the  amount  of 
plaintUTs  Judgment  Tlte  defendants  ap- 
pealed. 

It  is  contended  that  plaintiff  was  an  In- 
dorser  of  the  note,  and,  as  such,  was  only 
secondarily  liable,  and  was  therefore  releas- 
ed by  the  unauthorized  extension  of  time ;  it 
being  made  without  her  knowledge  and  for 
a  valuable  consideration.  Therefore,  whether 
the  payment  was  made  by  plaintiff  or  her 
husband,  it  was  voluntary,  for  which  reason 
she  cannot  attack  the  conveyance. 

[1]  Without  going  into  the  correctness  of 
defendants'  premises  that  plaintiff  was  only 
secondarily  liable,  and  was  by  the  act  of  the 
bank  extending  the  time  for  the  payment  of 
the  note  released,  it  does  not  follow  that 
their  conclusion  that  she  cannot  now  attack 
the  validity  of  the  conveyance  is  correct  If 
it  is  true  that  plaintiff,  being  secondarily  li- 
able, was  released  from  all  liability  by  the 
act  of  the  bank  extending  the  time  for  the 
IMiyment  of  the  note,  it  should  have  been  set 
up  as  a  defense  to  the  suit  on  the  note.  As 
between  the  same  parties  and  the  same  sub- 
ject-matter, a  Judgment  on  the  merits  of  the 
first  action  constitutes  a  bar  to  the  second 
action,  as  to  any  admissible  matter  which 
might  have  t>een  received  to  sustain  or  de- 
feat the  demand.  Paving  Co.  v.  Field,  132 
Mo.  App.  628,  97  S.  W.  179,  and  authoriUes 
dted. 

[2]  As  the  court  did  not  affirmatively  de- 
cide that  the  conveyance  was  made  with  a 
fraudulent  intent,  it  is  contended  that  the 
same  was  not  void  as  to  creditors.  In  sup- 
port of  this  theory  defendants  rely  upon  the 
case  of  Bank  v.  Vollrath,  185  Mo.  App.  68, 
115  S.  W.  510.  There  the  court  he)d  that 
the  transfer  was  not  voluntary,  and  the  ex- 
istence of  an  intention  to  defraud  did  not 
necessarily  follow;  but  the  opinion  recog- 
nizes the  universal  doctrine  that  a  gift  by 
an  insolvent  father  of  his  property  to  his 
son  is  fraudulent  as  to  creditors.  One  of  the 
latest  expressions  on  the  question  is  found 
in  Obilders  v.  Pickeupaugh,  219  Mo.  376,  118 
8.  W.  463.  See,  also.  Bank  v.  Nichols,  202 
Mo.  loc.  Cit  323,  100  S.  W.  613. 

[8]  The  deposition  of  A.  J.  Salisbury,  who 
was  in  court  at  the  trial,  was  read,  over 
the  objections  of  defendant  The  practice  is 
permissible,  on  the  ground   that  they   are 


declarations  of  the  adverse  party.  Bank  v. 
Nichols,  supra. 

[4]  It  was  not  necessary  that  plaintiff 
should  have  procured  an  execution  and  re- 
turn of  nulla  tx)na ;  the  debtor  having  l)een 
proved  Insolvent  Turner  v.  Adams,  46  Mo. 
95;    Iron  Co.  v.  McDonald,  61  Mo.  App.  659. 

Affirmed.    All  concur. 


STATE  ex  reL  BTAN,  Collector,  v.  COLES 

et  aL 

(St.  LouIb  Court  of  Appeals.     Missouri.     Nov. 

12,  1912.    Bebearinr  Denied  Dec  3,  1912.) 

1.  Drains  (|  14*) — Fobuaiton  of  Distbict — 
CoiXATHBAL  Attack — What  Constitdtes. 

Where  it  was  sought  to  defeat  payment  of 
assessments  for  the  establishment  of  a  drainage 
district  on  the  ground  that  the  clerk's  pre- 
mature issuance  of  process  deprived  the  county 
court  of  jnrisdiction,  the  attack  is  a  collateral 
one. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  fi  5,  6;   Dec.  Dig.  §  14.*] 

2.  Drains  (|  14*)— Fokmation  of  Dibtbicts— 
Coixatkbal  Attack — Infebiob  Coubts. 

While  ordinarily  the  facts  necessary  to 
confer  jurisdiction  upon  an  inferior  court,  not 
proceeding  according  to  the  common  law,  must 
appear  on  the  face  of  its  record,  yet  in  view 
of  Ann.  St  1906,  I  8288,  providing  that  the 
county  court  shall  first  determine  whether  the 
required  notice  had  been  given,  a  proceeding  for 
the  establishment  of  a  drainage  district  is  not 
subject  to  collateral  attack,  though  the  record 
shows  that  the  notice  was  given  before  the  re- 
port of  viewers,  instead  of  after,  as  required 
by  statute;  there  being  an  express  finding  by 
the  court  that  notice  was  given  in  obedience  to 
the  statute. 

(Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  gg  5,  6;  Dec  Dig.  i  14.*] 

Appeal  from  Hannibal  Court  of  Common 
Pleas;    David  H.  Eby,  Judge. 

Action  by  the  State,  on  the  relation  of 
Daniel  Byan,  Collector,  against  W.  Coles  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeaL    Affirmed. 

Bmoot  &  Cooley,  of  Kirksville,  for  appel- 
lants. David  A.  Rouner  and  F.  H.  McOuI- 
lough,  both  of  Edina,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  tax  bilL 
The  finding  and  Judgment  were  for  plaintiff, 
and  defendant  prosecutes  the  appeal. 

The  tax  bill  in  suit  was  issued,  under  the 
drainage  laws,  in  part  compensation  for  the 
construction  of  a  ditch  by  a  drainage  district 
organized  in  Knox  county  and  Incorporated 
under  the  statutes.  Defendant  refused  to 
pay  the  taxes  assessed  against  his  lands 
within  the  drainage  district ;  and  hence  this 
suit  upon  the  tax  bill  for  the  installment  of 
taxes  assessed  for  the  year  1908. 

It  is  first  urged  the  petition  is  insufficient, 
for  the  reason  it  does  not  set  forth  for  what 
year  the  taxes  "Svlhced  by  the  tax  bill  were 
assessed.  Obviously,  appellant  has  erred 
touching  the  fact  upon  which  this  argument 
is  predicated;   for  the  petition  is  clear  with 
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respect  to  the  matter.  It  is  set  forth  In  the 
petition  In  plain  and  precise  lan^ruage  that 
the  taxes  are  due  under  an  assessment  made 
against  the  lands  therein  described  in  the 
year  1908.  The  point  is  not  worthy  of  fur- 
ther consideration. 

The  principal  argument  advanced  for  re- 
versal Is  to  the  effect  that  the  notice  of  pub- 
lication, issued  by  the  clerk  of  the  county 
court.  In  vacation,  during  the  period  in  which 
the  drainage  district  was  in  process  of  or- 
ganization, is  premature;  and  therefore,  the 
entire  organization  of  the  drainage  district 
is  invalid.  This  argument  proceeds  from  the 
fact  that  it  appears  in  the  record  by  a  file 
mark  that  the  report  of  the  viewers  appoint- 
ed to  view  and  report  upon  the  practicabili- 
ty of  the  t>roposed  drainage  district  was  filed 
on  July  19th,  and  the  notice  of  publication, 
which  the  law  contemplates  should  be  predi- 
cated thereon,  appears  from  a  recital  on  the 
notice  to  have  been  Issued  by  the  county 
clerk  on  July  lltb.  Upon  the  petition  being 
presented  to  the  county  court  for  the  organi- 
zation of  the  drainage  district  under  the 
statutes  (section  8278  et  seq.,  Ann.  St  1906), 
and  the  preliminary  proceedings  thereon,  the 
court  appointed  a  board  of  three  resident 
freeholders  as  viewers,  or  commissioners,  to 
investigate  the  proposed  district  and  report, 
under  sections  8280,  8281,  8284,  Ann.  St 
1906.  The  record  discloses  that  the  viewers, 
or  commissioners,  thus  appointed  duly  quali- 
fied and  proceeded  upon  the  discharge  of 
their  duties  by  filing  with  the  county  clerk 
a  full  and  complete  report  touching  the  mat- 
ter submitted  to  them.  This  rqwrt  of  the 
viewers  is  marked  filed  on  July  19tb;  and 
it  appears  from  the  date  line  on  the  notice 
the  clerk  issued  the  notice  of  publication, 
which  the  law  contemplates  should  be  predi- 
cated upon  the  report  of  the  commissioners, 
or  viewers,  on  July  11th.  The  statute  (sec- 
tion 8281,  Ann.  St  1906)  provides  that  after 
the  report  of  the  viewers  is  filed  in  the  coun- 
ty court,  as  above  provided,  it  shall  be  the 
duty  of  the  court,  or,  in  vacation,  the  clerk 
thereof,  by  an  order  of  record,  to  fix  the 
time  of  the  hearing  of  the  petition  and  re- 
port of  the  viewers  thereon,  and  to  cause  a 
notice  to  be  given,  by  publication  by  two  in- 
sertions in  some  weekly  newspaper  of  gener- 
al circulation  in  the  county,  of  the  pendency 
of  the  petition,  etc.  Section  8287,  Ann.  St 
1906,  also  provides,  upon  the  filing  of  the 
report  of  the  viewers,  the  county  clerk  shall 
immediately  set  the  hearing  of  tlie  same  for 
some  day  of  the  next  regular  term  of  the 
county  court  This  statute  directs,  too,  that 
the  clerk  shall  thereupon  Issue,  in  the  name 
of  the  state,  a  notice,  directed,  by  name,  to 
every  person  returned  by  the  engineer  and 
viewers  as  the  owner  of  every  lot  or  tract 
of  land  affected  by  the  proposed  improve- 
ments, or  of  any  interest  therein,  etc.  When 
all  of  the  provisions  of  the  article  touching 
the  organization  of  drainage  districts,  and| 


especially  the  statutes  above  referred  to,  are 
read  together,  no  one  can  doubt  that  the 
law  contemplates  the  court  shall  issue  the 
notice  of  publication  after  the  viewers  have 
filed  their  report,  and  not  until  then;  for, 
indeed,  such  seems  to  be  the  express  provi- 
sions of  the  statute. 

[1]  As  before  said  in  the  case  before  us, 
it  appears  from  the  file  mark  that  the  view- 
ers reported  their  finding  in  the  county  court 
July  19th;  and  it  appears,  too,  from  the 
date  line  on  the  notice  that  the  clerk  issued 
the  notice  of  publication,  which  should  have 
originated  thereafter,  on  July  11th.  On  this 
appearing,  it  is  earnestly  argued  that  the 
notice  of  publication  so  issued  by  the  clerk 
as  of  date  July  11th  was  premature  and 
wholly  unauthorized;  and  it  is  said,  too, 
that  the  Jurisdiction  of  the  county  court  fail- 
ed in  respect  of  the  subject-matter,  the  or- 
ganization of  the  drainage  district  because 
of  this  fact  The  argument  goes  to  the  ef- 
fect that  tlie  issuance  of  the  notice  of  pub- 
lication by  the  clerk,  after  the  report  of  the 
viewers,  is  Jurisdictional,  and  that  upon  its 
appearing  in  the  record  that  such  notice  was 
issued  before  the  report  of  the  viewers  was 
filed  the  whole  proceeding  touching  the  or- 
ganization of  the  drainage  district  was  in- 
valid; and  therefore  the  district  waa  with- 
out authority  to  run  an  assessment  of  the 
tax  upon  defendant's  land  for  benefits  ac- 
crued, and  report  it  to  the  county  authorities. 
Obviously  the  proposition  asserted  presents 
a  collateral  attack  upon  the  organization  of 
the  drainage  district,  and  for  tliat  reason 
may  not  prevail. 

[2]  If  the  Issuance  of  the  notice  of  publi- 
cation by  the  clerk  goes  to  the  Jurisdiction 
as  contended,  the  time  of  the  issuance  of 
such  notice  was  a  Jurisdictional  fact  in  pals, 
which  the  county  court  Is  expressly  empow- 
ered by  the  statute  to  find  and  determine  for 
Itself.  Section  8288,  Ann.  St  1906,  touchhig 
this  matter,  is  full  and  complete.  The  stat- 
ute reads :  "The  court  shall  first  determine 
whether  the  required  notice  has  been  given. 
If  it  finds  tliat  due  notice  has  not  been  giv- 
en, it  shall  continue  the  hearing  to  a  day 
to  be  fixed  by  the  court,  and  cause  the  notice 
to  be  given  as  provided  in  section  8287 ;  and 
when  the  court  finds  that  due  notice  has  been 
given.  It  shall  examine  the  report  of  the  en- 
gineer and  viewers.    •    •    •" 

From  this  it  appears  the  court  is  to  de- 
termine whether  or  not  the  notice  of  pub- 
lication has  been  properly  Issued  and  given 
by  the  clerk ;  for  it  is  said,  If  the  court  finds 
such  .notice  has  not  been  properly  given,  the 
cause  shall  be  continued,  in  order  that  the 
notice  may  be  given.  On  the  contrary.  If 
it  is  found  by  the  court  the  notice  has  been 
properly  given,  then  the  court  may  proceed 
as  further  directed  in  the  statute.  It  would 
be  dlflieult  to  confer  in  few  words  more  com- 
plete authority  upon  the  county  court  to  de- 
termine this  fact  pertaining  to  ita  Jurlsdic- 
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tion  to  proceed.  The  Jndgment  of  tbe  coun- 
ty court  finds  and  declares  as  a  fact  tliat 
this  preliminary  notice  was  properly  Issued 
and  given.  It  appearing,  as  It  does,  that  the 
court  iwssessed  full  power,  under  the  ex- 
press provisions  of  the  statute,  to  determine 
this  Jurisdictional  fact,  the  matter  pertain- 
ing to  the  issuance  of  the  notice  Is  forever 
concluded  against  a  collateral  attack  by  its 
Judgmeut  thereon.  Though  the  general  rule 
requires  that  courts  of  limited  and  inferior 
jurisdiction,  such  as  the  county  court,  not 
proceeding  according  to  the  course  of  tbe 
common  law,  should  reveal  affirmatively  on 
the  face  of  their  records  all  the  facts  re- 
quired by  the  statute  to  support  their  Ju- 
risdiction, It  has  been  recently  decided  by 
the  Supreme  Court  that  an  exception  to  the 
rule  exists  in  those  cases  where  tbe  law,  as 
here,  Invests  the  county  court  with  author- 
ity to  find  the  existence  of  such  Jurisdiction- 
al ffects  before  It  acquires  or  exercises  Ju- 
risdiction in  the  premises.  It  Is  said  in  such 
cases  the  law  presumes,  when  the  matter  is 
subjected  to  collateral  attack,  even  in  favor 
of  a  court  of  limited  and  inferior  Jurisdic- 
tion, that  the  inferior  court  found  tbe  es- 
sential Jurisdictional  facts  to  exist.  See 
State  ex  rel.  v.  Taylor,  224  Mo.  393,  461,  123 
S.  W.  892.  Indeed,  the  same  court,  in  dis- 
posing of  a  question  under  the  drainage 
laws  very  similar  to  the  one  here  involved, 
said,  in  State  ex  rel.  t.  Wilson,  216  Mo.  215, 
277,  115  S.  W.  540,  668,  as  follows:  "The 
law  of  this  state  is  well  settled  to  tbe  effect 
that  records  of  courts  of  limited  and  Inferior 
Jurisdiction,  not  proceeding  according  to  tbe 
course  of  the  common  law,  must  show  af- 
firmatively all  the  facts  which,  the  statute 
requires  to  be  stated.  In  order  to  give  the 
court  Jurisdiction  of  the  parties  and  tbe  sub- 
ject-matter of  tbe  suit.  State  v.  Metzger,  26 
Mo.  65;  Hansberger  v.  Railroad,  43  Mo.  196; 
Schell  T.  Leland,  45  Mo.  289.  But  that  law, 
like  most  laws,  has  its  well-defined  limita- 
tions and  exceptions;  and  one  of  tbe  excep- 
tions is  this:  That  where  such  court,  or  a 
mere  ministerial  board  for  that  matter,  pos- 
sesses, under  the  law,  Jurisdiction  of  a 
certain  class  of  casea,  and  Is  required  to  find 
the  existence  of  certain  facts  in  pais,  in  or- 
der to  acquire  Jurisdiction  of  a  particular 
case  belonging  to  that  class,  the  law  will 
presume.  In  a  collateral  attack  upon  the 
Judgment,  that  such  facts  did  exist,  and 
that  such  court  or  board  passed-  upon  them, 
as  required  by  the  statute.  State  v.  Dugan, 
110  Mo.  138  [19  S.  W.  195],  etc." 

In  the  case  last  cited  it  was  urged  that 
the  organization  of  the  drainage  district 
was  invalid,  for  the  reason  that  the  record 
did  not  show  the  court  bad  caused  the  no- 
tice of  publication  to  be  given.  In  other 
words,  in  that  case  no  notice  of  publication 
whatever  appeared  to  have  been  issued;  but, 
notwithstanding  this,  tbe  Supreme  Court  de- 
clared the  organization  of  the  drainage  dis- 
trict valid,  as  against  a  collateral  attack, 


on  the  ground  that  the  county  court  was  au- 
thorized to  find  and  determine  as  a  Jurisdic- 
tional fact  in  pals  that  the  clerk  had  is- 
sued the  notice  before  It  proceeded  to  or- 
ganize and  equip  the  district  with  power. 
Under  these  authorities  it  is  entirely  clear 
that,  whatever  the  filing  marks  may  show 
with  respect  to  the  lodging  of  the  report  of 
the  viewers  with  the  county  court,  and  thi> 
date  of  the  issuance  of  the  notice  of  publi- 
cation, tbe  matter  is  immune  from  collateral 
attack;  for,  no  doubt,  the  court  investigat- 
ed into  the  matter  and  ascertained  that  tbe 
clerk  issued  the  notice  of  publication  subse- 
quently to  the  filing  of  the  report  on  July 
19th,  instead  of  July  11th,  as  tbe  date  of  the 
notice  seems  to  suggest.  To  hold  the  mere 
date  line  made  by  the  clerk,  an  obvious 
ministerial  act,  on  the  notice  revealing  July 
11th  as  the  date  of  issue,  to  Impart  absolute 
verity  would  be  to  require  us  to  reject  as  for 
naught  the  Judicial  finding  of  fact  made  by 
the  court  and  recited  in  its  Judgment  touch- 
ing the  same.  The  Judgment  is  conclusive 
In  this  collateral  proceeding.  Obviously,  the 
entire  organization  and  its  indebtedness 
should  not  be  overturned  because  a  date 
line  on  a  notice  made  by  the  clerk  in  his 
minlBterial  capacity  conflicts  with  a  solemn 
Judgment  to  the  contrary  on  the  same  fact. 

We  have  examined  the  other  questions 
presented  by  the  appeal,  but  do  not  regard 
them  of  sufficient  merit  to  warrant  discus- 
sion In  tbe  opinion. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  OAULFIELD,  J., 
concur. 


STATE  ex  rel.  RTAN,  Collector,  v.  MALONE 

et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    Nov. 

12,  1912.    Rehearing  Denied  Dec.  3,  1912.) 

Appeal  from  Hannibal  Court  of  Common 
Pleas;    David  H.  Eby,  Judge. 

Action  by  tbe  State,  on  the  relation  of  Daniel 
Ryan,  as  Collector,  against  Mary  A  Malone 
and  others.  From  a  judgment  for  the  plaintiff, 
defendants  appeaL     Affirmed. 

Smoot  &  Cooley,  of  Klrksville,  for  appellants. 
David  A.  Rouner  and  F.  H.  McCnllough,  both 
of  Edina,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  tax  bill. 
The  finding  and  judgment  were  for  plaintiff,  and 
defendants  prosecute  the  appeaL  The  tax  bill 
Involved  was  Issued,  under  the  drainage  stat- 
utes, in  part  compensation  for  work  and  labor 
performed  in  constructing  a  system  of  drainage 
in  Knox  county,  under  a  contract  with  a  drain- 
age district  organized  under  the  statutes. 

The  questions  presented  are  identical  with 
those  involved  in  State  ex  rel.  Daniel  Ryan. 
Collector,  etc.,  v.  W.  Coles  et  al.,  161  S.  W. 
19^,  decided  to-day,  and  the  disposition  of  this 
case  depends  In  all  respects  upon  that  one.  The 
whole  matter  is  fully  discussed  in  the  opinion 
in  the  case  above  referred  to,  and  for  the  rea- 
sons there  given  this  judgment  should  be  af- 
firmed.   It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  CAULFIBLD,  J., 
concur. 


Digitized  by 


Google 


198 


151  SOUXHWESTBKN  REPORTER 


(Mo. 


STATE  ez   reL  RTAN,  Collector,   t.   GRAY 

et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.     Not. 

12,  1912.    Rehearing  Denied  Dec.  8,  1912.) 

Appeal  from  Hannibal  Oiurt  of  Common 
Pleaa;   David  H.  Eby,  Judge. 

Action  by  the  State,  on  tiie  relation  of  Daniel 
Ryan,  as  Collector,  against  James  A.  Gray  and 
others.  _From  a  Judgment  for  plaintiff,  defend- 
ants appeaL     Affirmed. 

Smoot  &  Cooley,  of  Kirksville,  for  appellants. 
David  A.  Rouner  and  F.  H.  McCulIough,  both 
of  Eidina,  for  respondent. 

NORTONI,  J.  This  is  a  suit  on  a  tax  bilL 
The  finding  and  judpnent  were  for  plaintifF, 
and  defendant  prosecutes  the  appeaL  The  tax 
bill  involved  was  issued,  under  the  drainage 
statutes,  in  part  compensation  for  work  and 
labor  performed  in  constructing  a  system  of 
drainage  in  Knox  county,  under  a  contract  with 
a  drainage  district  organized  under  the  statutes. 

The  questions  presented  are  identical  with 
those  involved  in  State  ex  reL  Daniel  Ryan, 
Collector,  etc.,  v.  W.  Coles  et  aL,  151  S.  W. 
195,  decided  to-day,  and  the  disposition  of  this 
case  depends  in  all  respects  upon  that  one.  The 
whole  matter  is  fully  discussed  in  the  opinion 
in  the  case  above  referred  to,  and  for  the  rea- 
sons there  given  this  judgment  should  be  affirm- 
ed.   It  is  so  ordered. 

RETMOLDS,  P.  J.,  and  CATJLFIELD,  J„ 

concur. 


SWBANBT  V.  MISSOURI,  K.  &  T.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  25,  1912.) 

Cabbikbs  (I  306*)— Injury  to  Passkrokb>— 
FAII.UBE  TO  Open  and  Light  Depot. 
The  injury  to  one  who,  knowing  a  depot 
would  not  be  heated  or  lighted  at  night,  went 
to  It  two  hours  before  time  for  the  train  he 
was  to  take,  and  voluntarily  got  into  a  box 
freight  car  at  the  platform,  occupied  by  a  ship- 
per, and  in  getting  out,  on  arrival  of  the  train 
fell,  was  not  caused  by  any  failure  of  the  car- 
rier in  Its  duty  to  have  the  depot  heated, 
lighted,  and  open  a  reasonable  time  before  a 
train  was  due. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1132, 113&-1139, 1245-1246;  Dec. 
Dig.  {  305.»J 

Appeal  from  Circuit  Conrt,  Cole  County; 
John  M.  Williams,  Judge. 

Action  by  W.  E  Sweaney  against  the  Mis- 
souri, E^ansas  ft  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

A.  M.  Hougb,  of  JtSevaon  City,  and  Lee 
Hagennan,  of  St  Louis,  for  appellant.  W. 
C.  Irwin  and  D.  F.  Calfee,  both  of  Jefferson 
City,  for  respondent 

ELLI30N,  J.  Plaintiff  was  injured  by 
stepping  or  falling  between  one  of  defend- 
ant's freight  box  cars  and  its  depot  plat- 
form, while  attempting  to  pass  from  the  car 
to  the  platform  at  a  little  village  called  Teb- 
betts,  after  night  The  negligence  charged  is 
not  having  the  station  building  lighted,  heat- 
ed, and  open,  and  not  having  the  platform 


lighted.  Defendant's  demurrer  to  the  evi- 
dence was  overruled,  and  the  verdict  and 
Judgment  were  for  plaintiff. 

Plaintiff  went  on  a  train  from  Jefferson 
City  to  Tebbetts.  He  was  acquainted  with 
Reifsteck,  who  lived  in  the  village,  about 
300  feet  from  the  depot  and  he  and  a  man 
named  Davis  engaged  a  conveyance  from 
Reifsteck's  boys,  and,  taking  two  of  tbem 
along,  the  four  started  into  the  country.  It 
was  in  March  and  while  the  roads  were 
quite  muddy,  yet  some  of  the  witnesses 
thought  it  was  freezing  a  little;  at  any 
rate,  the  weather  was  stated  to  be  "oool  and 
damp."  While  on  the  trip  there  was  a  mist 
or  possibly  little  flurries  of  snow.  A  quart 
of  whisky  was  taken  along  by  Davis,  and  the 
party  partook  of  this.  The  night  was  dark, 
and  they  bad  several  mishaps,  in  one  of 
which  the  doubletrees  were  broken  and  the 
vehicle  turned  on  its  side  against  a  bank. 
Notwithstanding  this  condition  of  things, 
they  escaped  injury  and  got  safely  back  to 
Tebbetts  between  11  and  12  o'clock  p.  m. 
Plaintiff  and  Davis  Intended  to  leave  that 
night  on  a  train  passing  there  at  1:40  a.  m. 
They,  still  in  company  with  the  Reifsteck 
boys  and  presumably  after  putting  away  the 
team,  went  at  11:40  to  the  depot  to  wait  for 
the  train.  The  platform  was  not  lighted 
and  the  depot  building  was  dark.  It  was  still 
"cool,"  though  there  was  no  rain  or  snow 
falling.  A  hotel,  which  appears  not  to  have 
been  kept  open  after  bedtime,  was  near  by. 
They,  however,  noticed  a  box  freight  car  by 
the  side  of  the  platform  on  one  side  of  the 
depot  building.  The  car  was  occupied  by  a 
man  who  had  some  articles  of  property  he 
was  shipping.  The  man  had  a  lantern.  So, 
though  uninvited,  they,  including  the  Reif- 
steck boys,  stepped  into  the  car,  there  to 
wait  for  the  train.  After  a  time  plaintiff 
half  reclined  on  some  straw  in  a  corner  of 
the  car.  At  1:40  the  whistle  of  the  incoming 
train  was  beard.  Plaintiff  testified  that 
though  "drowsy,"  he  was  not  asleep,  and 
got  up  and  proceeded  to  leave  the  car.  Oth- 
ers said  he  was  asleep  and  was  awakened. 
The  bottom  of  the  car  and  the  depot  plat- 
form were  flush — that  is,  on  a  level — and 
about  15  inches  space  between;  yet  plain- 
tiff, in  attempting  to  step  onto  the  platform, 
missed  and  went  in  between,  striking  and 
breaking  some  of  his  ribs.  He  was  well  ac- 
quainted with  the  village,  the  depot  its  sur- 
roundings, and  knew  it  was  not  kept  open 
and  that  lights  were  not  kept  through  the 
night 

Defendant's  demurrer  to  the  evidence 
should  have  been  sustained.  Defendant  or- 
dinarily, was  not  liable  to  plaintiff  in  bis  ap- 
proach to  Its  station  platform  by  way  of  or 
through  a  freight  car  standing  at  the  station 
on  one  of  its  side  tracks.  It  can  be  seen 
that  plaintiff  realized  that  this  suggestion 
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would  stand  In  his  way,  and  he  has  soaght 
to  avoid  it  by  attempting  to  show  that  de- 
fendant's negligence  In  falling  to  have  Its 
station  bnllding  open  and  lighted  forced  him 
into  the  car  to  protect  himself  from  the 
weather,  and  thereby  connected  itself  with 
his  injury.  There  can  be  negligence  with- 
out a  neglected  duty,  and  the  duty  must 
have  heai  owing  to  the  complaining  party. 
Frye  v.  St  L.,  I.  M.  &  S.  Ry.  Co.,  200  Mo. 
377,  407,  98  S.  W.  566,  8  L.  R.  A.  (N.  S.) 
1069.  It  la  therefore  important  to  know 
when  defendant's  duty  to  plaintlfT  began.  If 
at  aQ.  A  depot  building  Is  not  maintained 
as  a  rooming  house  or  lounging  place.  It  is 
Intended  as  a  waiting  room  for  passengers 
for  the  reasonable  time  which  should  be  al- 
lowed passengers  for  coming  to  it  and  mak- 
ing ready  to  depart  on  an  incoming  train,  or 
to  wait  for  delayed  trains.  Archer  v.  Rail- 
way Co.,  110  Mo.  App.  349,  85  S.  W.  934; 
PhiUlps  ▼.  Southern  Ry.  Co.,  124  N.  C.  123, 
32  S.  E.  388,  45  li.  R.  A  168 ;  Illinois  Cent. 
Ry.  Co.  V.  Laloge,  113  Ky.  896,  69  S.  W. 
795,  24  Ky.  Law  Rep.  693,  62  L.  R.  A.  406. 

Onr  statute  (section  3094,  R.  S.  1909)  spe- 
dflcally  requires  that  stations  at  crossings 
with  other  roads  shall  be  kept  lighted  and 
heated  a  reasonable  time  before  departure  of 
trains.  The  first  part  of  the  section  requires 
that  railway  carriers  "shall  furnish  suffi- 
cient accommodations  for  the  transportation 
of  all  i)assengers  *  *  *  as  shall,  within 
a  reasonable  time  previous  thereto,  be  offer- 
ed for  transportation,"  etc.  Whether  this 
provision  refers  to  waiting  rooms,  we  need 
not  Inqnire,  since  it  is  manifestly  the  duty 
of  the  carrier,  aside  from  a  statute,  to  ke^ 
its  stations  open,  lighted,  and  heated  such 
reasonable  length  of  time  before  the  arrival 
of  trains,  as  we  have  above  indicated.  Sar- 
gmt  V.  RaUway  Co.,  114  Mo.  loc.  dt  355, 
21  &  W.  823,  19  K  XL  A.  460;  Draper  v. 
Railway.  165  Ind.  117,  120,  74  K.  E.  889,  6 
Ann.  Cas.  669.  In  some  states  a  penalty  is 
provided  if  tbey  axe  not  opoied  and  lighted 
one-half  hour  b^ore  the  arrival.  Illinois 
Cent  Ry.  Co.  v.  Laloge^  supra.  The  great- 
eat  time  we  have  noted  in  any  statute  waa  In 
that  of  Texas,  where  one  hour  la  named. 
International  *  O.  N.  Ry.  v.  Pevey,  30  Tex. 
Civ.  App.  460,  70  S.  W.  77a 

Plaintiff,  though  knowing  there  was  no 
light  or  heat  at  the  station  at  night,  went  to 
It  two  full  hours  before  the  train  was  due. 
He  got  into  the  freight  car  from  his  free 
choice  and  not  from  necessity.  He  had  the 
Relfsteck  boys  with  him,  and.  If  he  did  not 
wish  to  arouse  the  hotel  man,  be  could  have 
remained  In  the  nearby  barn  where  the 
horses  had  been  put  away,  until  a  few  mo- 
menta of  train  time.  Sandlfer's  Adm'r  v. 
Railway  Co.,  89  S.  W.  628,  28  Ky.  Law  Rep. 
464.  BesidM  knowing  the  depot  was  not 
lighted  when  he  went  Into  the  freight  car, 
he  knew  It  wonld  not  be  when  he  would 


come  out,  fbr  he  stated  he  had  taken  a  train 
there  at  other  times. 

So,  conceding  that  It  was  defendant's  gen- 
eral duty  to  have  had  its  depot  bnllding  open 
and  lighted  a  reasonable  time  before  the 
train  was  due,  plalntUT  is  in  no  position  to 
complain.  His  injury  did  not  result  from 
lack  of  light  in  his  approaching  the  station 
in  the  regular  and  proper  way.  It  came 
from  bis  having  voluntarily  placed  himself 
in  what  turned  out  to  be  a  hazardous  place. 
He  went  into  that  place  without  defendant's 
invitation  or  tavlt,  and  he  got  out  at  his 
own  risk. 

The  judgment  is  reversed.    All  concur. 


VINSON  et  aL  v.  LBB  JORDAN  LTJM- 
HER  CO. 

(Kansas  City  Court  of  Appeals.    MiasourL 

Nov.  25,  1912.) 

AccoBD  Alto  SATisFAcnoir  (f  8*) — Past  Pat- 

MKNT— DiSPUTB— Co  NSIDBKATIOIT. 

Where  a  purchaser  of  lumber  remitted,  as 
each  shipment  was  made,  the  contract  price, 
less  2  per  cent,  and  nothing  was  said  as  to  the 
2  per  cent  till  after  all  the  shipments  and  such 
payments,  there  was  no  accord  and  satisfac- 
tion, not  only  because  the  payments  were  not 
made  and  accepted  in  full  satisfaction,  bat  be- 
cause, there  having  been  no  dispute  as  to  the 
amount  of  indebtedness,  such  an  acceptance 
would  have  been  without  consideration. 

lEd.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  60-66,  84,  87 ;  Dec. 
Dig.  i  &•] 

Appeal  from  Circuit  Court.  Cole  County; 
John  M.  Williams,  Judge. 

Action  by  A  C.  Vinson  and  others,  part- 
ners as  the  Hawthorn  Lumber  Company, 
against  the  Lee  Jordan  Lumber  Company. 
Judgment  for  defendant  Plaintiffs  appeal. 
Reversed  and  remanded,  with  directions. 

Pope  &  Lotunan,  of  Jefferson  City,  for  ap- 
pellanta  Irwin  &  Peters,  of  Jefferson  City, 
for  respondent 

BROADDUS,  P.  J.  This  Is  an  action  for  a 
debt  Instituted  in  a  justice's  court  where 
plaintiff  filed  an  account  setting  out  spedfl- 
cally  different  items  as  a  charge  of  Indebted- 
ness against  defendant 

The  plaintiff  la  a  company  engaged  in  the 
lumber  business  at  Tempson,  Tex.,  and  the 
defendant  is  a  lumber  comjpany  engaged  in 
business  at  Jefferson  City,  Mo.  The  undis- 
puted facts  are  that  on  August  20,  1909.  the 
plaintiff  sold  to  defendant  a  large  quantity  of 
lumber  at  a  fixed  price  of  so  much  per  1,000 
feet  f.  o.  b.  at  Caywood,  La.,  with  the  ex- 
ception of  a  small  portion  f.  o.  b.  at  Jeffer- 
son City.  At  the  place  and  time  of  delivery  of 
the  lumber  defendant  was  to  pay  on  each  car 
80  per  cent  of  the  price  agreed  upon,  and 
the  remaining  20  per  cent  on  each  car 
as  soon  as  unloaded.  The  lumber,  which 
amounted  to  about  1,000,000  feet,  was  deliv- 
ered as  per  the  agreement  and  the  80  per 
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cent  at  the  price  and  all  of  tbe  20  per  cent, 
was  paid,  except  2  per  cent  The  defendant 
refused  to  pay  the  2  per  cent.,  which  amounts 
to  $189.03,  which  is  the  amount  sued  on.  The 
defendant  filed  Its  answer,  in.,  which  It  ad- 
mits the  purchase  and  delivery  of  lumber  for 
which  It  agreed  tO  pay  a  certain  price,  that 
the  lumber  was  shipped  by  plalntifT  to  de- 
fendant from  time  to  time  in  car  load  lots, 
and  alleges  that  then  and  there  defendant 
settled  in  full  With  plaintiff  for  each  and 
every  car  load  of  lumber  which  was  deliver- 
ed, and  deducted  from  the  purchase  price 
thereof  2  per  cent  discount,  and  rendered 
to  plaintiff  a  statement  showing  tbe  deduc- 
tion of  said  discount  of  2  per  cent  on  each 
and  every  car  of  said  lumber;  and  that 
plaintiff,  with  full  knowledge  of  said  deduc- 
tion, consented  and  agreed  to  such  settle- 
ment as  final  between  plaintiff  and  defendant 
on  each  and  every  car  that  was  delivered  by 
plaintiff  to  defendant;  that  said  deduction 
of  2-  per  cent  was  made  with  full  knowledge 
of  plaintiff  and  in  accordance  with  the  un- 
derstanding and  agreement  at  tbe  time  of 
the  making  of  the  contract,  although  said 
deduction  was  not  specifically  mentioned  in 
the  contract  entered  Into  between  plaintiff 
and  defendant,  but  that  it  was  agreed  and 
understood  by  the  laws  of  trade  as  well-es- 
tablished, long  existing,  and  universal  cus- 
tom of  the  trade,  etc.  The  contract  was 
in  writing  and  explicitly  provided  for  pay- 
ment of  80  per  cent  of  the  purchase  price 
upon  dellrery  and  the  remaining  20  per  cent 
when  unloaded.  The  defendant  attempted  to 
show  that  a  dispute  arose  as  to  tbe  amount 
of  its  Indebtedness  to  plaintiff,  and  that  de- 
fendant, with  full  knowledge  and  consent  of 
plaintiff,  deducted  2  per  cent  discount  from 
the  'indebtedness, ,  which  was  accepted  as  a 
settlement  in  fiill,  arid  that  afterwards  plain- 
tiff's agent  in  a  conversation  with  defend- 
ant's agent  expressed  himself  as  well  satis- 
fled  with  the  settlement 

About  all  we  can  gather  from  defendant's 
testimony  Is  that  In  making  payments  for 
lumber  delivered  at  different  times  it  re- 
tained 2  p^  cent  discount  under  the  sup- 
position that  such  was  the  trade  custom,  and 
tbat  it  sent  a  statement  to  plaintiff  for  each 
consignment  of  lumber  received  showing 
such  deduction.  But  tbere  was  no  evidence 
that  plaintiff,  not  until  after  all  the  lumber 
was  delivered  and  paid  for,  except  the  2  per 
cent,  demanded  said  2  per  cent  discount,  con- 
sequently tbere  was  no  dispute  as  to  tbe 
amount  of  defendant's  Indebtedness  during 
tbe  tlm0  In  which  defendant  made  the  dif- 
ferent payments  and  rendered  statements  of 
the  amount  of  lumber  received  and  amount 
paid.  According  to  defendant's  evidence, 
plaintiff  furnished  no  statement  of  account 
during  tbe  whole  time. 


Tbere  was  nothing  to  dispute  aboot,  as 
the  contract  provided  for  no  sucb  discount 
There  was  some  evidence  to  tbe  effect  tbat 
there  was  a  mistake  In  plaintiff's  account 
of  about  $37  which  was  called  to  plaintiff's 
attention  and  adjusted  at  a  time  when  de- 
fendant's agent  was  at  plalntlfTB  place  of 
business  at  Caywood,  La.,  where  plalntilCs 
agent  said  to  the  former:  "Lee,  tbat  is  all 
right  I  am  more  than  pleased  with  tbe 
way  you  treated  me  on  this  lumber  deal.  I 
got  better  grades  and  better  treatment  than 
I  ever  did  from  any  man  I  ever  sold  lum- 
ber to,  and  you  remitted  so  promptly  in  set- 
tlement for  this  lumber  than  any  lumber  I 
have  ever  sold."  This  Is  relied  npoii  as  evi- 
dence tbat  the  parties  bad  settled  a  dispute 
as  to  tbe  account  We  do  not  think  so,  as 
there  was  no  reference  whatever  made  as  to 
tbe  2  per  cent,  discount,  and  it  could  hare 
made  no  difference  if  there  bad  been,  be- 
cause the  2  per  cent  discount  bad  not  been 
a  matter  of  dispute.  And  it  cannot  be  treat- 
ed as  a  waiver,  for  tbere  was  no  consider- 
ation of  any  other  kind  to  support  it 

Tbe  law  in  relation  to  accord  and  satisfac- 
tion is  said  to  be  that:  Where  a  debtor  in 
good  faith  disputes  the  amount  claimed  by 
his  creditor  to  be  due,  and  tenders  the 
amount  admitted  to  be  due.  If  the  tender  Is 
on  condition  that  it  Is  in  foil  payment  of  the 
amount  due  and  the  creditor  accepts  the 
tender,  this  would  amount  to  accord  and 
satisfaction.  Babrenburg  v.  Trust  Co.,  12S 
Mo.  App.  526,  107  S.  W.  440.  And  it  U  said: 
"Tbe  acceptance  of  a  part  of  an  admitted 
debt  In  discharge  of  tbe  whole  will  not  bind 
tbe  creditor  for  lack  of  consideration;  but 
if  there  Is  an  honest  difference  in  regard  to 
the  amount  due  and  the  parties  agree  tbat 
the  debtor  taiay  pay  a  less  sum  In  full  of 
the  creditor's  claim  and  the  former  does 
so,  be  Is  discharged."  Chamberlain  v.  Smltb, 
110  Mo.  App.  657,  85  S.  W.  645.  The  law  as 
stated  in  these  two  opinions  expresses  fully 
tbe  law  In  relation  to  accord  and  satisfaction. 

Tbe  defendant's  contention  that  there  was 
an  accord  and  satisfaction  is  not  supported 
by  these  authorities.  First  because  ther& 
was  no  dispute  as  to  the  amount  of  the  In- 
debtedness; and,  second,  that  the  payment 
was  not  made  and  accepted  In  full  satisfac- 
tion of  tbe  debt.  The  defendant  did  not 
even  show  that  plaintiff  accepted  the  pay- 
ments made  in  full  discharge  of  the  debt 
wblcb  was  attempted,  and.  If  It  bad  been  so 
shown,  it  did  not  bind  plaintiff  for  lack  of 
consideration. 

The  court  erred  in  refusing  plalntlfTs  de- 
murrer to  defendant's  evidence,  and  should 
have  Instructed  the  jury  to  find  for  plaintiff. 
The  cause  is  reversed  and  remanded,  with 
directions  to  enter  a  judgment  for  the  amount 
claimed. 
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liUCKEY  ▼.  CITY  OF  BROOKFIELD. 

(Kanaas  City  Court  of  Appeals.    Missoarl. 
Nov.  25,  1912.) 

LuoTATiOR  or  Actions  (§  32*)— Pesmahxnt 

INJUBT  TO  IiAND— Nuisance. 

The  injury  from  polluting  a  stream  flow- 
ing through  the  laud  of  au  individual  by  con- 
Btmction  by  a  city  of  a  sewer  system  emptying 
into  the  stream  is  permanent,  and  inflicted  on 
the  completion  of  Uxe  system;  and  the  owner 
may  only  maintain  a  single  cause  of  action  for 
the  consequential  damages,  past  and  future, 
caused  by  a  diminution  of  the  market  value  ox 
the  land,  which  action  is  barred  in  10  years 
from  the  completion  of  the  sewer. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  143-145;  Dec.  Dig.  ! 
32.»] 

Appeal  from  Circuit  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  B.  C.  Luckey  against  the  City 
of  Brookfleld.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Beversed. 

Bresnehen  &  West  and  Bailey  &  Hart,  all 
of  Brookfleld,  for  appellant  Buma,  Bums  & 
Bums,  of  Brookfleld,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  the  city  of 
Brookfleld,  a  city  of  the  third  class,  to  re- 
cover damages  for  Injury  to  bis  live  stock, 
caused  by  the  pollution  by  defendant  of  a 
water  course  that  ran  through  his  pasture 
land.  Tbe  period  for  which  damages  are 
claimed  In  the  petition  is  from  August  5, 
1910,  to  March  22,  1911,  and  tbe  stock  In- 
Jnred  consisted  of  230  sbeep  and  4  horses, 
which  were  kept  in  the  pasture  and  bad  ac- 
cess to  the  contaminated  stream.  In  1899 
defendant  bnilt  a  sewer  system,  which  dis- 
charged the  sewage  of  the  city  Into  a  ditch, 
which,  In  turn,  emptied  Into  the.  stream  In 
question,  and  the  stream  carried  the  sewage 
through  plaintiff's  pasture.  It  appears  from 
the  evidence  of  plaintiff  that  in  ordinary  sea- 
sons the  volume  of  water  flowing  in  this 
natural  water  course  was  sufficiently  large 
to  dilute  the  sewage  and  render  it  practical- 
ly innocuous  to  live  stock,  but  that  at  in- 
tervals, averaging  three  or  four  years  in 
duration,  the  volume  of  water  in  the  stream 
would  become  so  reduced  by  scarcity  of  rain- 
fall as  to  render  the  water  injurious  to  an- 
imals that  drank  it  Tbe  period  for  which 
damages  are  claimed  was  in  one  of  these 
comparatively  Infrequent  dry  seasons  which. 
as  stated,  recurred  about  three  times  in  each 
decade. 

Defendant  built  and  operated  tbe  sewer  in 
the  manner  stated  without  acquiring  the 
right  by  pnrdiaae  or  condemnation  to  use 
tile  water  course  for  carrying  off  tbe  sewage. 
The  cause  of  action  pleaded  in  the  petition 
and  submitted  to  the  jury  is  bottomed  on 
the  idea  that  the  nuisance  thus  created  and 
maintained  by  defendant  was  temporary  as 
to  the  land  of  plaintiff,  since  its  injurious 
consequences  were  intermittent  and  widely 


separated,  and  tliat  each  Injury  should  be 
treated  as  a  new  and  independent  cause  of 
action.  On  this  view  of  the  case  plaintiff 
insists  that  Us  damages  In  this  Instance  are 
to  be  measured  by  tbe  loss  he  suffered  in 
consequence  of  the  Injury  inflicted  on  his 
live  stock,  which  had  access  to  the  stream 
during  tbe  period  in  question  and  drank  its 
impure  water.  It  is  the  theory  of  the  de- 
fense that  the  nuisance  is  permanent;  that 
all  of  the  damages  to  the  land  of  plaintiff 
accrued  at  the  time  of  the  completion  of  tbe 
sewer  system  in  1899;  that  such  damages 
were  comprised  in  and  were  to  be  measured 
by  the  diminution  In  the  market  value  of 
tbe  land,  caused  by  the  creation  of  a  perma- 
nent nuisance;  and  that  since  tliis  action 
was  not  commenced  until  October,  1911,  more 
than  10  years  after  the  cause  of  action  ac- 
crued, it  is  barred  by  limitation.  Tbe  trial 
of  tbe  issue  thus  raised  resulted  in  a  ver- 
dict and  judgment  for  plaintiff,  and  the 
cause  is  here  on  the  appeal  of  defendant 

With  one  exception,  the  facts  and  issues 
of  tills  case  run  parallel  with  those  we  con- 
sidered in  the  case  of  Smith  v.  Sedalia,  141 
S.  W.  1198,  recently  decided  by  this  court 
and  certlfled  to  the  Supreme  Court  by  one 
of  the  Judges,  on  the  ground  tlmt  the  de- 
cision was  in  conflict  with  the  opinions  of 
the  Supreme  Court  in  Smith  v.  Sedalia,  152 
Mo.  283,  63  S.  W.  007,  48  L.  R.  A.  711;  Id., 
182  Mo.  1,  81  S.  W.  166.  The  Supreme  Court, 
In  an  opinion  written  by  Ferriss,  J.,  approved 
and  amplified  our  view  of  tbe  law  of  that 
case  (Smith  v.  Sedalia  [Sup.]  149  <S.  W.  697), 
and,  we  think,  definitely  removed  the  cause 
of  much  of  the  confusion  and  uncertainty  in 
tbe  decisions  relating  to  the  subject  of  per- 
manent and  temporary  nuisances  and  the 
proper  measure  of  damages  to  apply  in  each 
class  of  cases. 

In  that  case  tbe  city  of  Sedalia  had  finally 
completed  a  sewer  system  about  18  years 
before  tbe  commencement  of  the  action  in 
question,  and  had  during  tlut  period  been 
emptying  tbe  sewage  of  tlie  city  into  a  nat- 
ural water  course  that  ran  through  the  land 
of  the  plaintiff.  The  injury  to  tbe  useful 
occupation  and  enjoyment  of  the  land  was 
continuous;  but  the  plaintifTs  action  was 
founded  on  the  view  that  the  nuisance  was 
temporary,  and  that  he  might  maintain  peri- 
odical suits  for  the  recovery  of  the  damages 
he  suffered  in  each  successive  period.  But 
this  view  was  rejected  by  this  court  and 
afterwards  by  the  Supreme  Court  on  tbe 
ground  that  the  sewer  system,  wMch  for  18 
years  had  remained  unchanged  and  had  dis- 
charged practically  an  unvarying  quantity 
of  sewage  into  tbe  water  course,  was  a 
permanent  structure  that,  at  tbe  time  of  its 
final  completion.  Inflicted  a  i>ermanent  Injury 
to  the  land,  for  which  a  single  and  indivisi- 
ble cause  of  action  inured  to  the  landowner. 
After  a  careful  review  of  tbe  case  law,  we 
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gave  expression  to  the  following  conclusion: 
"These  authorities  compel  us  to  say  that  the 
nuisance  In  question  Is  permanent,  and  that 
plaintiff,  If  Injured  thereby,  had  a  cause  of 
action  for  bis  damages,  past  and  future,  all 
of  which  were  comprehended  In  and  were 
to  be  measured  by  the  depreciation  in  the 
market  value  of  Ills  land,  caused  by  the  pres- 
ence of  the  sewer.  For  18  years  past  the 
sewer  had  remained  in  its  present  condi- 
tion. It  is  Just  as  substantial  and  enduring 
as  a  railroad  embankment,  drainage  ditch, 
hightniy  bridge,  street  paTement,  offlce  build- 
ing, or  city  hall.  It  was  built  without  any 
intention  or  expectation  that  It  would  be 
removed  or  materially  changed  for  years  to 
come;  and  if  the  present  action  was  one  for 
permanent  damages,  and  was  the  only  suit 
pending  between  the  parties,  we  would  not 
hesitate  in  declaring  that  plaintiff  had  made 
ont  a  case  for  the  jnry,  and  that  the  true 
role  for  measuring  his  damages  was  the  de- 
preciation in  the  market  value  of  the  land." 

But  it  is  argued  by  plaintiff  that,  though 
the  sewer  be  permanent,  and  intended  by 
defendant  to  be  so,  plaintiff,  as  the  Injured 
party,  liad  the  option  to  complain  of  it  as 
a  permanent  injury  and  recover  damages 
for  the  whole  time,  or  to  treat  it  as  a  tem- 
porary wrong  to  be  compensated  for  wliUe 
it  continues;  that  is,  until  the  act  complalB- 
ed  becomes  rightful  by  grant,  condemnation 
of  property,  or  ceases  by  abatement. 

This  Idea  la  suggested  in  section  1046,  4 
Sutherland  on  Damages  (3d  Ed.);  but  the 
suggestion  is  tentative,  Is  not  supported  by 
anthority,  and,  we  tliinlc,  is  logically  un- 
sound. The  reason  successive  actions  may 
be  prosecuted  on  account  of  a  temporary 
nuisance  is  tliat,  since  the  cause  of  injury  is 
likely  to  be  removed  at  any  time,  and  there- 
by end  the  injury,  there  is  no  damage  to 
the  inheritance,  and  the  injury  is  to  the 
use  of  the  land.  The  value  of  such  use  is 
measured  by  the  depreciation  in  tlie  rental 
value  caused  by  the  injury.  Bat  a  perma- 
nent injury  to  the  land  is  an  injury  to  the 
inheritance,  as  well  as  to  the  use,  and,  as 
the  whole  is  equal  to  the  snm  of  all  Its 
parts,  80  recoverable  damages  for  an  injury 
which  extends  to  the  inheritance  includes 
all  temporary  as  well  as  lasting  elements 
of  damage;  and  all  these  elements,  as  we 
have  said,  are  comprised  in  the  rule  that 
measures  the  damages  by  the  depreciation  in 
the  market  value  of  the  land.  There  can 
be  but  one  cause  of  action  for  a  single  in- 
Jury,  and  a  permanent  nuisance  is  a  single 
injury. 

And  Judge  Ferriss  observed  in  his  opinion 
that  "this  suit  is  not  grounded  npon  tres- 
pass merely,  nor  upon  nuisance,  although 
the  injury  takes  the  form  of  a  nuisance,  but 
upon  the  constitutional  right  to  compensa- 
tion for  property  damages  for  public  use 
(Webster  v.  Kansas  City,  116  Mo.  loa  dt 
118,  22  S.  W.  474;   Turner  v.  Railway,  130 


Mo.  App.  540,  lOe  S.  W.  101);  and  it  la  so 
argued  in  plaintiff's  brief.  The  city,  by 
proper  proceedings  to  that  end,  had  the 
right,  by  statute-,  to  secure  the  use  of  tliis 
stream  for  sewer  purposes.  The  dty  did  not 
condemn,  but  appropriated,  the  nse.  Such 
action,  however,  does  not  deprive  the  plain- 
tiff of  his  right  to  compensation;  nor  does 
it  affect  the  measure  of  damages,  which,  for 
such  use  by  the  city,  whether  by  condemna- 
tion or  appropriation.  Is  the  diminution  in 
market  value  of  the  land  damaged.  As  this 
court  said,  in  McReynolds  v.  Railway,  110 
Mo.  loc.  dt  488,  19  S.  W.  824:  'No  good 
reason,  founded  upon  principle,  can  be  as- 
signed why  the  same  rule  should  not  be  ap- 
plied in  both  classes  of  cases  [condemnation 
and  appropriation].'  The  injury  is  the  same; 
the  damage  is  the  same ;  and  the  compensa- 
tion should  be  the  same." 

These  decisions  compel  the  conclusion  that 
the  sewer  in  the  present  case  was  a  perma- 
nent structure;  that  on  its  completion  it  in- 
flicted a  permanent  injury  to  ttie  land  now 
owned  by  plaintiff;  and  that  a  single  cause 
of  action  then  inured  to  the  landowner  tor 
the  damages,  past  and  future,  that  were  and 
would  be  consequent  upon  the  Injury,  all  of 
which  damages  were  comprised  in  tiie  dimi- 
nution of  the  market  value  of  the  land. 

We  do  not  think  the  single  departure  in 
the  facts  of  this  case  from  those  in  the 
Smith  Case  materially  affects  the  conclusion 
Just  expressed.  Tliat  difference  consists  of 
the  fact  that  in  the  Smith  Case  the  injury 
flowing  from  the  permanent  structure  to 
the  land  of  plaintiff  was  continuous,  while 
here  It  was  intermittent,  depending  for  its 
power  to  do  evil  upon  the  co-operation  of  a 
dry  season,  which  came,  and  would  continue 
to  come,  on  an  average  of  once  in  every 
three  or  four  years.  When  the  sewer  was 
completed,  the  injurious  effect  it  would  have 
on  the  use  of  the  land  of  plaintiff  was  ap- 
parent, and  the  loss  that  would  be  inflicted 
thereby  could  be  ascertained  and  appraised 
with  reasonable  accuracy,  and,  doubtiess, 
was  reflected  in  an  immediate  depreciation 
of  the  market  value  of  the  land.  It  is  a  mat- 
ter of  common  knowledge  that  such  dry  peri- 
ods as  were  required  to  give  potency  to  the 
injury  recur  as  though  controlled  by  some 
natural  rule  of  averages.  Broadly  speak- 
ing, there  was  not  only  a  permanent  cause 
of  injury  In  this  case,  but  a  resultant  single 
injury  that  manifested  itself  and  wrought 
damage  periodically.  In  cases  of  this  nature 
the  test  of  whether  the  injury  is  permanent 
or  temporary  does  not  lie  in  the  solution  of 
the  question  of  whether  the  injury  caused 
continuous  or  intermittent  damage,  but  in 
the  question  of  whether  or  not  Its  mainspring 
was  a  permanent  cause  that  would  Insure 
the  stability  of  the  injury  as  a  permanent 
and  definite  agency  of  damage. 

This  thought  is  expressed  in  the  following 
excerpt  from  the  decision  of  the  Supreme 


Digitized  by 


Google 


MoJ 


P.  H.  REA  IMPLXMEST  CO.  ▼.  SMITH 


203 


Judicial  Conrt  of  Massadiusetts,  In  Fowle 
r.  New  Haven  Company,  112  Mass.  338  (17 
Am.  Rep.  106):  "The  case  at  bar  Is  not  to 
be  treated  strictly  In  this  respect  as  an  ac- 
tion for  an  abatable  nuisance.  More  ac- 
curately, It  is  an  action  against  the  defend- 
ant for  the  constmctlon  of  a  public  work, 
under  its  charter,  in  such  a  manner  as  to 
cause  unnecessary  damage  by  want  of  rea- 
sonable care  and  skill  in  its  construction. 
For  Buch  an  injury  the  remedy  is  at  common 
law.  And  If  it  results  from  a  cause  which 
U  either  permanent  in  its  character,  or 
which  Is  treated  as  permanent  by  the  parties, 
It  is  proper  that  entire  damages  should  be 
assessed  with  reference  to  past  and  prob- 
able fntore  injury." 

It  Is  apparent  from  what  we  hare  said 
that  the  only  cause  of  action  accruing  from 
the  injury  was  barred  by  limitations  duly 
pleaded  In  the  answer  long  before  the  com- 
mencement of  this  suit;  and  therefore  that 
the  learned  trial  judge  erred  In  not  sus- 
taining the  demurrer  to  the  evidence. 

The  judgment  Is  reversed.    All  concur. 


P.  H.  BEA  IMPLEMENT  CO.  v.  SMITH. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  26,  1912.) 

1.  Pbikcipal  and  Subkty  (I  14*)— Obliga- 

TIOK  0»  SUBKTT. 

One  requesting  a  merchant  to  let  a  third 
person  have  goods  and  promising  to  pay  for 
them  is,  when  goods  are  sold  and  charged  to 
him,  a  sarety,  entitled  to  stand  on  the  letter 
of  Us  agreement. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §  33;   Dec.  Dig.  f  14.  •] 

2.  Fkauds    Statute  of  (8  89*) — Sali»— De- 
uvebt— acceftancb. 

A  defendant  requested  a  merchant  to  let 
a  third  person  have  goods,  to  be  charged  to 
defendant,  and  promised  to  pay  for  them.  The 
third  person  selected  the  goods,  but  he  and 
defendant  left  without  them.  On  the  same  day, 
the  Utlrd  person  returned  alone,  and  concluded 
tliat  he  desired  in  place  thereof  other  goods 
costing  $5  more.  He  took  the  other  goods,  and 
gave  a  note  for  $6  to  the  merchant,  which  he 
afterwards  paid.  Hel^,  that  the  transaction 
showed  a  delivery  and  acceptance,  within  the 
statute  of  frauds  (Rev.  St.  1909,  |  2784).  of 
the  goods  originally  selected,  and  that  the  third 
person  immediately  exchanged  such  goods  for 
other  goods,  so  that  the  agreement  of  defend- 
aiit  was  valid. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  Sl  165-173;  Dec  Dig.  i 
89.*] 

3.  Fraudb,  Statxtte  or  (|  90*)— Sales— De- 
LivEBT— Acceptance. 

While  at  common  law  delivery  was  not  es- 
sentiid,  as  between  seller  and  buyer,  to  cLe 
passing  of  title  to  specific  and  ascertained  per- 
sonalty, yet  under  the  statute  of  frauds  (Rev. 
St  1900,  I  2784),  a  sale  of  goods  for  more 
dian  $80,  unaccompanied  by  any  writing  or 
part  payment.  Is  not  binding  on  the  buyer,  un- 
less there  is  a  delivery. 

nBd.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {f  162,  170,  171,  174- 
179;  Dec.  Dig,  |  90.«] 


'  Appeal  from  Circuit  Court,  Saline  Coun- 
ty; Samuel  Davis,  Judge. 

Action  by  the  P.  H.  Rea  Implement  Com- 
pany against  W.  A.  Smith.  From  a  judg- 
ment granting  a  new  trial  after  sustaining 
a  demurrer  to  the  evidence,  defendant  ap- 
peals.   Affirmed. 

Reynolds  &  James,  of  Marshall,  for  appel- 
lant Alf.  F.  Rector,  of  Marshall,  for  re- 
spond^it 

ELLISON,  J.  This  Is  an  action  on  an  ac- 
count for  the  purchase  of  a  buggy  and  har- 
ness. At  the  close  of  plaintiff's  case  the 
trial  court  sustained  a  demurrer  to  the  evi- 
dence. Plaintiff  then,  in  due  time,  filed  his 
motion  for  new  trial,  which  was  sustained, 
and  defendant  appealed  to  this  court  from 
that  order. 

The  following  is  a  synopsis  of  the  evidence 
necessary  to  state:  Defendant  is  a  farmer, 
and  plaintiff  a  merchant.  Defendant  is  in 
such  good  repute  as  to  have  credit  at  plain- 
tiff's store.  A  negro  man  wanted  a  buggy 
and  harness,  and  defendant  took  him  to 
plainturs  store,  where  the  negro,  perhaps 
assisted  by  defendant,  selected  a  buggy  and 
a  set  of  harness  at  the  price  of  $50.  De- 
fendant then  said  to  the  salesman  to  let  the 
negro  have  the  buggy  and  harness  for  $50, 
and  he  would  pay  for  it,  or,  as  otherwise 
expressed  in  some  statemento  of  the  wit- 
ness, "to  charge  it  to  blm."  The  salesman 
assented.  Defendant  and  the  negro  then 
left,  without  taking  the  buggy  and  harness 
with  them.  That  afternoon  the  negro  return- 
ed alone  to  receive  the  buggy  and  harness. 
But  he  concluded  he  preferred  another  set 
of  harness,  worth  $5  more  than  the  set  de- 
fendant bought  He  took  away  this  latter 
set,  with  the  buggy,  by  giving  his  note  to 
plaintiff  for  $5,  which  he  afterwards  paid. 
Afterwards,  when  plaintiff  presented  an  ac- 
count to  defendant,  the  latter  claimed  to 
be  discharged  from  his  promise  on  the  ground 
that  plaintiff  had  changed  the  character  of 
the  transaction  by  substituting  a  different 
set  of  harness,  at  a  different  price,  and  that 
the  contract  plaintiff  made  with  him  had 
not  been  performed,  in  that  the  specific 
property  had  not  been  delivered. 

[1,2]  One  branch  of  defendant's  case  is 
likened  to  that  of  a  surety,  who  is  entitled  to 
stand  on  the  letter  of  his  agreement  Beers 
V.  Wolf,  116  Mo.  179,  22  S.  W.  620.  On  the 
other  hand,  plaintiff  Insists  that  the  con- 
tract was  performed  as  made;  that  plaintiff 
sold  a  specific  buggy  and  set  of  harness, 
there  selected,  which,  being  afterwards  de- 
livered to  the  negro,  became  hia  property; 
and  that  afterwards  the  negro  exchanged 
the  harness  for  another  and  more  expensive 
set,  by  paying  the  difference  in  price. 

We  think  it  clear  that,  if  the  property 
had  been  delivered  to  the  negro  at  the  time 
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of  the  sale  and  he  had  taken  It  away  with 
him,  it  would  have  been  his  and  he  might 
have  done  with  It  what  he  pleased.  He  could 
have  brought  the  harness  back  that  after- 
noon, and  exchanged  It  tor  another  set,  with- 
out affecting  defendant's  obligation.  What 
he  actually  did  amounted  to  the  same  thing ; 
for,  when  he  came  back,  as  was  stated  In  evi- 
dence by  the  salesman,  "he  took  it  out,  and 
he  said  he  would  like  to  have  a  little  better 
set  of  harness,  and  for  me  to  let  him  have 
it  and  take  him  for  the  difference.  We 
agreed  to  4o  that."  He  "took"  the  property 
"out";  that  is,  be  took  the  buggy  and  har- 
ness out,  took  possession,  and  then  exchang- 
ed the  harness  for  another  set,  paying  the 
difference  in  price.  The  taking  it  out  and 
exchanging  it,  in  the  circumstances  stated, 
was  an  exercise  of  dominion  which  was  at 
once  delivery,  acceptance,  and  receipt,  and 
filled  every  requirement  of  the  statute  of 
frauds  (section  2784,  R.  S.  1909).  It  is  true 
that  afterwards  this  question  was  asked  the 
witness:  "lou  never  did  deliver  to  this 
darkey  the  harness  Mr.  Smith  bought,  did 
you?"  And  he  answered:  "No,  sir."  But 
we  think,  taking  all  the  evidence  together. 
It  was  meant  that  the  harness  first  select- 
ed was  not  taken  away  from  plalntifTs  place 
of  business  by  the  negro. 

[3]  But  If  it  should  appear  on  a  retrial 
that  no  delivery  was  made  of  the  harness 
that  defendant  bought,  then  there  was  no 
contract  binding  upon  him,  on  his  asserting 
its  invalidity  under  the  statute  of  frauds; 
for,  while  it  is  true,  as  assierted  by  plain- 
tiff, ttiat  delivery  Is  not  essential  (as  be- 
tween vendor  and  vendee)  to  the  passing  of 
title  to  specific  and  ascertained  personal 
property  under  the  common  law  (Hamilton  v. 
Clark,  25  Mo.  App.  428;  Commonwealth  v. 
Hess,  148  Pa.  98,  23  Att.  977,  17  U  R.  A. 
176,  33  Am.  St.  Rep.  810),  yet  under  the 
statute  of  frauds,  in  instances  where  the 
property  is  sold  for  more  than  $30  and  there 
is  no  writing,  or  part  payment,  the  sale  is 
not  binding  on  the  vendee  if  he  asserts  his 
right  to  avoid  it.  Browne  on  Statute  of 
Frauds  (5th  Bd.)  «  138d  to  1381.  And  so 
the  law  is  stated  in  Cunningham  v.  Ashbrook, 
20  Mo.  loc.  clt  558,  559. 

The  Judgment  granting  the  new  trial  Is 
affirmed.    All  concur. 


HAYWOOD  V.  KUHN. 

(St  Louis  Court  of  Appeals.     MissoarL     Nov. 

12,  1912.) 

1.  Damaoks   (I   158*)— Pebsonal   Injdbies— 
Petition— EJvidence—Admissibilitt. 

Under  a  petition  which  alleges,  among  oth- 
er things,  that  plaintiff's  "entire  nervous  sys- 
tem [was]  disordered,  shocked  and  also  greatly 
injured  Internally,"  evidence  of  internal  injury 
to  other  than  the  nervous  system  was  admis- 
sible. 

[Ed.   Note. — For   other  cases,   see   Damages, 
Cent  Dig.  H  441-446 ;   Dec.  Dig.  {  158. •] 


2.  Lanolobo  and  Tenant  (|  168*)— Detbo- 
TivE  Pbbkiseb — Question  pob  Jubt. 

In  an  action  against  a  landlord  for  inju- 
ries to  the  tenant's  wife,  caused  by  a  defect  in 
the  premises,  whether  the  premises  were  in  the 
same  condition  at  the  time  of  the  accident  as 
when  rented  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  K  644-646,  663-667, 
681-684;    Dec.  Dig.  S  169.*] 

3.  Trial    (J    256«) — Defeotivi    Pbemises— 
Question  fob  Juby. 

Where,  in  an  action  against  a  landlord  for 
injuries  to  the  tenant's  wife  from  a  defect  in 
the  premises,  the  landlord  urged  that  the  prem- 
ises were  rented  in  the  same  condition  as  at 
the  time  of  the  accident  and  that  the  wife 
knew  it  and  therefore  assumed  the  risk,  the 
landlord,  desiring  a  specific  instruction  on  the 
question,  should  ask  it  and  not  demur  to  the 
evidence,  and  merely  request  an  instruction  to 
find  for  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  62&-641 ;    Dec.  Dig.  (  256.*] 

4.  Landlobd  and  Tenant  (|  169*)— Injubies 
—Defective  Pbemises— Instbuctions. 

Instructions,  in  an  action  against  a  land- 
lord for  injuries  to  the  tenant's  wife,  caused 
by  her  stepping  into  an  uncovered  drain  pipe, 
that  if  the  pipe  was  kept  covered  by  a  stone, 
which  was  a  reasonably  safe  covering,  the  jury 
should  find  for  the  landlord;  that  it  was  his 
duty  to  keep  the  premises  in  a  reasonably  safe 
condition,  so  that  the  tenant  and  ills  family, 
while  exercising  ordinary  care,  would  suffer 
no  injury ;  that  if  the  landlord  negligently 
permitted  the  pipe  to  remain  open  and  without 
a  reasonably  safe  covering  to  prevent  persons 
from  stepping  into  it  when  exercising  ordinal? 
care  in  the  use  of  the  premises,  and  plaintiff 
while  in  the  exercise  of  ordinary  care  stepped 
into  the  pipe  and  was  injured,  the  verdict 
should  be  for  her,  provided  the  landlord  knew, 
or  by  ordinary  care  might  have  known,  the  con- 
dition of  the  opening  of  the  pipe — covered  the 
charge  of  negligence  in  the  petition  that,  not- 
withstanding the  coaracter  of  the  pipe,  the 
landlord  negligently  allowed  it  to  become  out 
of  repair  and  dangerous,  in  that  it  was  allowed 
to  remain  open  and  unprotected,  and  that  he 
knew,  or  could  have  known  by  ordinary  care, 
of  the  defect  in  time  to  have  repaired  the  same 
before  the  accident 

[Ed.  Note.— For  other  cases,  see  Lcuadlord 
and  Tenant  Cent  Dig.  »  644-646,  663-667, 
081-684;    Dec.  Dig.  i  169.*] 

5.  Landlobd  and  Tenant  ({  169*)— Injubies 
— Defecttvb  Pbemises— Gontbibutobt  Nbo- 

UOENCE. 

Instructions,  in  an  action  against  a  land- 
lord for  injuries  to  the  tenant's  wife  from  step- 
ping into  an  open  pipe  on  the  premises,  that  it 
was  the  duty  of  plaintiff  in  using  the  prem- 
ises to  exercise  such  care  as  an  ordinarily  pru- 
dent person  would  use  under  similar  circum- 
stances, and  if  she  failed  to  use  such  care  at 
the  time  of  the  accident  the  verdict  must  be 
for  the  landlord,  and  that  the  burden  of  proof 
was  on  plaintiff,  except  on  the  issue  of  her 
exercise  of  ordinary  care,  and  as  to  that  issue 
the  burden  was  on  the  landlord,  etc.,  sufficient- 
ly submitted  the  issue  of  contributory  negli- 
gence. 

[E2d.  Note. — For  other  cases,  see  Lcmdlord 
and  Tenant  Cent  Dig.  Ig  644-646,  663-667, 
681-684;    Dec.  Dig.  S  108.*] 

6.  Tbial     (§    244*)  — iNSTBUonoHB — ^Undub 

C>>M1<ENT  ON  THE  EVIDENCE. 

Where,  in  an  action  against  a  landlord  for 
injuries  to  the  tenant's  wife,  caused  by  a  de- 
fect in  the  premises,  the  evidence  showed  that 
the  landlord  was  a  nonresident,  and  that  the 
premises  were  in  the  immediate  care  of  his  son 
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as  agent,  an  instruction  that  if  the  son,  at  the 
time  of  the  accident  and  prior  thereto,  waa  the 
agent  of  the  landlord,  and  he  had  knowledge  a 
reasonable  length  of  time  prior  to  the  date  of 
the  accident,  his  knowledge  was  notice  to  the 
landlord,  waa  not  objectionable  as  an  undue 
comment  on  the  eyidence,  or  singling  oat  a  par- 
ticular fact  in  evidence. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f§  5777881 ;    Dec.  Dig.  |  244.*] 

7.  Damages  (J  216*)— Personal  Injubies— 
Meabubb  of  Dauaoes— Ikstbuctionb. 
An  instruction,  in  an  action  on  the  meas- 
fire  of  damages  for  personal  injuries,  that  in 
estimating  the  damages  the  jury  must  consider 
any  change  in  plaintiffs  physical  condition  re- 
sulting from  the  injary,  the  physical  or  mental 
anguisn  suffered  on  account  of  the  injuries,  and 
damages,  if  any,  as  the  evidence  reasonably 
shows  she  would  suffer  in  the  future  therefrom, 
and  that  the  jury  should  find  a  verdict  for 
such  sum  as  would  under  all  the  evidence  rea- 
sonably compensate  plaintiff  for  her  injuries, 
includmg  compensation  for  such  sums  as  the 
evidence  shows  she  has  paid  out  for  medical 
treatment,  but  not  including  any  amount  not 
actually  paid  by  her,  sufficiently  defines  the 
measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  648-655;    Dec  Dig.  {  216.*] 

Appeal  from  St  Louis  Circuit  Court;  Cbas. 
O.  Allen,  Judge. 

Action  by  Bertie  E.  Haywood  against  Jac- 
ob KuIuL  From  a  Judgment  for  plaintiff, 
'defendant  appeals.    AflSrmed. 

Geo.  W.  Lnbke  and  Geo.  W.  Lnbke,  Jr., 
both  of  St  Lonis,  for  appellant  E.  Kosen- 
berger  &  Son,  of  Montgomery,  and  Kurt 
Von  Rnpert,  of  St  Iiouls,  for  respondent. 

REYNOLDS,  P.  J.  The  husband  of  plain- 
tiff in  this  case  was  the  tenant  of  defendant, 
renting  from  bim  the  upper  rooms  of  an 
apartment  house,  in  which  rooms  plaintiff 
and  her  husband  resided.  The  lower  rooms 
were  rented  to  another  family.  To  the  rear 
of  this  apartment  house  was  a  yard,  at  the 
back  of  which  were  sheds  and  outhouses. 
A  gate  or  opening  led  to  an  alley.  This  back 
yard  and  the  outhouses  were  used  in  com- 
mon by  the  several  tenants  of  the  apart- 
ment bouse.  There  was  no  made  walk 
through  the  yard,  the  tenants  throwing  ash- 
es and  cinders  from  the  rear  of  the  bouse 
to  the  back  of  the  lot  In  muddy  weather. 
There  were  two  sewer  or  drain  pipes  be- 
tween the  bouse  and  the  vaults,  one  some 
twelve  Inches  the  other  some  five  or  six 
Inches  in  diameter.  The  twelve-inch  pipe  pro- 
jected some  six  or  «even  Incbes  above  the 
ground  and  was  covered  with  what  is  de- 
scribed as  a  tin  tub.  The  flange  or  rim  of 
the  six-inch  pipe  was  broken  off  level  with 
the  surface  of  the  ground  on  one  side;  a 
portion  of  it  appears  to  have  projected  two 
or  three  inches  above  the  surface.  A  loose 
flat  rock  was  used  as  a  cover  for  this  slx- 
iacb  pipe.  The  premises  were  In  this  condi- 
tion when  rented. 

There  is  a  good  deal  of  conflict  in  the  tes- 
mony  as  to  the  size  and  weight  of  this  rock, 


but  that  point  Is  not  material  now.  It  was 
in  evidence  that  the  rock  which  was  provided 
for  this  smaller  pipe  often  became  displaced 
and  the  tenants  and  members  of  their  fami- 
lies were  In  the  habit  of  replacing  it  over 
this  sewer  or  drain  pipe.  Plaintiff  testifled 
she  had  often  done  that  herself. 

On  the  night  of  the  21st  of  October,  1907, 
plaintiff  and  a  letter  carrier,  who  was  board- 
ing with  plaintiff  and  her  husband,  went  out 
through  this  back  yard  and  through  the 
gate  tn  the  rear  of  the  premises  to  go  to  a 
moving  picture  show  on  a  street  north  of 
the  premises.  Returning  from  that  and  en- 
tering the  premises  through  the  rear  gate- 
way, plaintiff  and  her  companion  walking 
through  the  yard,  plaintiff  remembered  that 
she  had  left  some  utensils  out  by  the  back 
fence.  She  turned  back  to  get  them  to  carry 
into  the  house.  She  bad  gone  from  six  to 
eight  feet  away  from  her  companion  when 
he  heard  her  scream.  Going  to  her  be  found 
that  she  had  fallen  and  that  her  right  foot 
and  limb  had  gone  Into  this  six-inch  drain 
pipe  and  was  so  securely  held  that  she  could 
not  withdraw  the  limb.  Calling  the  tenants 
of  the  lower  apartment  to  his  assistance, 
they  with  considerable  difficulty  managed  to 
extricate  plaintiffs  limb  from  the  pipe,  and 
her  husband  having  Joined  them,  they  car- 
ried plaintiff  into  the  bouse  and  up  Into  her 
own  apartment  She  was  confined  to  her 
bed  for  quite  a  length  of  time,  and  for  a 
longer  time  to  the  house.  While  no  bones 
were  broken,  she  sustained  a  very  severe 
sprain  and  was  internally  Injured,  the  lat- 
ter Injury,  as  testifled  to  by  the  attending 
physician,  resulting  in  prolapse  of  the  uterus, 
a  permanent  injury  as  testified  by  that  phy- 
sician. Plaintiff  had  paid  the  physician 
some  $25  for  his  attendance  and  had  also 
paid  a  nurse  or  attendant  $2.50  a  week  for 
some  six  or  eight  weeks  that  she  was  with 
ber.  Plaintiff's  occupation  had  been  that 
of  a  seamstress  and  she  earned  about  $1.50 
a  day.  She  testifled  that  she  had  lost  the 
effective  use  of  her  right  limb,  with  which 
before  then  she  had  operated  her  sewing 
machine,  and  her  earning  capacity  as  a  seam- 
stress very  greatly  diminished.  The  physi- 
cian testifled  that  her  injuries,  both  external 
and  internal,  in  all  probability  were  perma- 
nent The  plaintiff  testifled  that  the  moon 
was  shining,  although  not  very  brightly,  on 
the  night  and  at  the  time  of  the  accident; 
that  she  saw  the  stone  lying  in  the  yard 
but  supposed  that  it  was  in  its  usual  place 
over  the  opening  of  the  drainpipe  and  was 
not  aware  that  the  drainpipe  was  open  until 
she  stepped  into  It 

At  the  conclusion  of  the  testimony  for 
plaintiff,  and  again  at  the  conclusion  of  all 
the  testimoay,  defendant  interposed  a  demur- 
rer, both  of  which  were  overruled.  The  Jury 
returned  a  verdict  in  favor  of  plaintiff  for 
$1,750.     Judgment  following,  defendant  filed 
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his  motion  for  new  trial  as  well  as  one  in 
arrest  of  Judgment  These  being  overmled 
and  exception  saved,  defendant  duly  perfect- 
ed appeal  to  this  court. 

The  errors  here  assigned  are  to  tbe  improp- 
er admission  of  testimony  and  the  refusal  of 
the  demurrers.  As  to  the  latter,  it  Is  claimed 
that  it  clearly  appeared  that  plaintiff's  own 
want  of  care  directly  contributed  to  ber  in- 
Jury  and  prevented  a  recovery  on  her  part, 
and  farther,  that  it  appeared  that  the  prop- 
erty was  In  the  same  condition  at  the  time 
of  the  letting  to  plaintiff's  husband  as  it 
was  at  the  time  of  her  injury  and  that  she 
knew  it  and  therefore  assumed  the  risk  of 
using  the  property  in  that  condition.  It  is 
also  assigned  for  error  that  the  court  singled 
out  the  testimony  of  a  witness  and  comment- 
ed on  it  and  had  singled  oat  a  particular 
fact  in  the  evidence,  thereby  giving  undue 
prominence  to  that  fact.  It  is  further  con- 
tended that  the  instruction  given  at  the  in- 
stance of  plaintiff  as  to  the  measure  of  dam- 
ages is  erroneous  and  misleading.  For  these 
reasons  it  is  urged  that  the  motion  for  new 
trial  should  have  been  sustained. 

[1]  Taking  up  these  assignments  in  their 
order,  we  have  to  say  as  to  the  first  one  that 
it  is  untenable.  It  Is  founded  on  the  claim 
that  tlte  physician  who  attended  plaintiff 
should  not  have  been  permitted  to  testify 
that  she  bad  suffered  the  internal  injury  re- 
ferred to.  The  averment  in  the  petition  as 
to  the  damages  sustained  is  broad  enough 
to  bare  let  in  the  testimony  of  tliis  internal 
injury.  To  follow  the  language  of  the  peti- 
tion covering  this  particular  point,  it  is  set 
oat  that  as  the  direct  result  of  her  fall, 
plaintiff's  right  ankle  was  "dislocated,  sprain- 
ed and  badly  wrenched,  and  that  her  body 
and  right  lower  limb  was  bruised,  scarred 
and  injured  and  her  entire  nervous  system 
disordered,  shocked  and  also  greaUy  injured 
Internally,  and  that  her  injuries  are  perma- 
nent and  Incurable ;  that  as  a  result  of  said 
injaries  she  is  now  a  cripple  and  will  be  a 
cripple  for  life,  and  that  she  was  made  sick 
and  sore  and  was  confined  to  her  bed  for  a 
long  space  of  time,  unable  to  help  berself ; 
that  she  has  suffered  and  will  in  the  future 
suffer  great  bodily  pain  and  mental  anguish, 
*  *  *  and  that  ber  health  and  strength 
and  ability  to  perform  any  kind  of  labor  has 
been  greatly  and  permanently  impaired  and 
destroyed."  Counsel  apparently  are  of  the 
opinion  that  these  words,  "and  also  greatly 
injured  internally,"  refer  to  her  nervous  sys- 
tem. EMdently  that  is  not  what  was  meant 
by  the  pleader  or  what  would  be  ordinarily 
nnderatood.  The  whole  clause  is,  "and  her 
nervous  system  disordered,  shocked  and  also 
greatly  injured  Internally."  It  is  evident 
that  the  pleader  Intended  to  aver  that  plain- 
tiff was  also  greatiy  Injured  internally.  This 
idea  may  not  be  expressed  very  accurately; 
it  would  have  been  helped  if  after  the  word 
"disordered,"  tbe  word  "and"  had  been  In- 


serted, and  betn'een  tbe  words  "and"  and 
"also,"  tbe  words  "she  was,"  had  been  Inter- 
lined. But  we  think  the  language  used  was 
clearly  Intended  to  refer  to  internal  injuries, 
not  to  nervous  shock,  and  was  suflScient  to 
admit  tbe  evidence  of  Injury  to  her  womb, 
and  it  is  of  this  latter  that  complaint  is 
made. 

[2,  S]  In  support  of  the  second  assignment 
of  error  on  tbe  refusal  of  the  demurrers  to 
tbe  evidence  and  of  an  instruction  to  find 
for  defendant,  it  is  argued  that  the  property 
was  in  the  same  condition  at  the  time  of  tbe 
letting  to  plaintiff's  husband  as  it  was  at 
the  time  of  ber  injury  and  that  plaintiff 
knew  it  and  therefore  assumed  the  risk  of 
using  the  property  in  tliat  condition,  and 
hence  she  could  not  recover.  That  question 
of  tbe  property  being  in  the  same  condition 
as  when  rented,  was  a  question  of  fact  for 
the  Jury.  If  defendant  desired  a  specific  in- 
struction on  It,  be  should  have  asked  one — 
which  he  did  not 

[4]  The  cause  of  action  pleaded  is  "that 
notwithstanding  the  character  of  the  five-inch 
vertical  pipe  or  shaft  above  as  described  In 
Its  manner  of  construction  the  defendant 
negligently  and  carelessly  allowed  said  five- 
inch  pipe  or  sbaft  to  become  out  of  repair 
and  dangerous,  in  that  the  same  was  allowed 
to  remain  open  and  unprotected,  and  that  the 
defendant  well  knew,  or  could  have  known 
the  same  by  the  exercise  of  ordinary  care,  in 
time  to  repair  tbe  same  before  the  injuries 
to  tbe  plaintiff  hereinafter  complained  of, 
and  that  the  said  flve-lnch  vertical  pipe  or 
shaft  aforesaid  was  in  the  condition  above 
described  at  the  time  of  tbe  injuries  herein- 
after complained  of,  to  wit:  on  the  21st  day 
of  October,  1907." 

We  think  the  negligence  charged  was  prac- 
tically, covered  by  instructions  given.  By 
one  given  at  the  instance  of  defendant 
"The  court  instructs  the  Jury  that  if  from 
tbe  evidence  they  believe  that  the  pipe  In 
question  was  kept  covered  by  a  stone  and 
that  said  stone  was  a  reasonably  safe  cover- 
ing for  said  pipe  to  prevent  persons  from 
stepping  into  said  pipe  when  using  the  yard 
in  question  for  such  purposes  to  which  said 
yard  was  ordinarily  put  then  the  Jury  will 
find  for  the  defendant"  It  was  further  cov- 
ered by  an  instruction  given  at  the  instance 
of  plaintiff,  and  on  which  no  wror  is  assign- 
ed. By  that  instruction  the  court  told  the 
Jury,  among  other  things,  that  it  was  tbe 
duty  of  defendant  to  keep  the  yard  in  a 
reasonably  safe  condition  for  the  purposes 
for  which  such  yard  was  ordinarily  used, 
80  that  the  tenant  and  his  family,  while  exer- 
cising ordinary  care  in  its  use,  would  suffer 
no  injury;  that  if  they  found  there  was 
a  sewer  pipe  underground  between  the  vaults 
and  the  main  sewer;  that  "tbe  defendant 
on  tbe  date  herein  mentioned,  had  and  main- 
tained a  certain  vertical  pipe  or  sbaft  ex- 
tending  from   tbe   onderground   connection 
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aforesaid,  up  and  through  the  ground  to  the 
snrfiice  thereof,  and  that  eald  piiie  was  hol- 
low and  open  at  the  end  and  protruded  from 
the  ground ;  and  U  you  further  find  and  be- 
lieve from  the  evidence  that  the  defendant 
negligently  permitted  said  pipe  or  shaft  to 
remain  open  and  without  a  reasonably  safe 
covering  to  prevent  persons  fivm  stepping 
into  said  pipe  when  exercising  ordinary  care 
In  the  use  of  said  yard  for  such  purposes 
to  which  said  yard  was  ordinarily  used  and 
that  the  plaintiff  while  In  the  exercise  of 
ordinary  care  and  while  using  said  back 
yard  for  the  purpose  for  which  it  was  ordi- 
narily Intended,  stepped  into,  or  slipped  into 
said  pipe  and  injured  herself,  then  the  court 
instructs  the  Jury  that  your  findtog  will  be 
for  the  plaintiff,  provided  you  further  find 
and  beUeve  from  the  evidence,  that  defend- 
ant knew,  or  by  the  exercise  of  ordinary 
care  might  have  known  the  condition  of  the 
opening  of  said  pipe." 

With  these  instructions  before  them  the 
Jury  were  practically  required  to  pass  on 
the  very  questiOD  on  which  counsel  here  as- 
sumes there  was  no  evidence.  The  Jury 
could  only  have  found  for  plaintiff  if  they 
found  from  the  evidence  that  the  pipe  in 
question  had  not  been  covered  and  kept  cov- 
ered by  this  stone  and  that  the  stone  was  not 
a  reasonably  safe  covering  for  the  pipe. 

[C]  It  Is  further  argued,  in  effect,  in  sup- 
port of  that  assignment,  that  plaintiff  can- 
not recover  if  she  directly  contributed  to 
her  injury.  That  proposition  is  beyond  ques- 
tion, and  as  will  be  seen  by  the  Instruction 
quoted,  given  by  the  court  at  the  request  of 
plaintiff  and  not  here  challenged,  that  mat- 
ter was  submitted  clearly  and  distinctly  to 
the  Jury.  It  was  further  covered  by  an  In- 
struction given  by  the  court  of  its  own  mo- 
tion, "that  it  was  the  duty  of  pUlntlff  in 
using  the  yard  in  question  to  exercise  such 
care  as  an  ordinarily  prudent  person  using 
said  yard  would  have  used  under  the  same 
circumstances  under  which  the  plaintiff  was 
using  the  same  at  the  time  described  in  the 
evidence,  and  if  the  Jury  find  from  the  evi- 
dence that  the  plaintiff  failed  to  use  such 
care  at  the  time  she  was  injured,  then  the 
Jury  win  find  a  verdict  tor  the  defendant" 
By  other  instructions  given  by  the  court  of 
its  own  motion,  the  Jury  were  correctly  in- 
structed as  to  the  meaning  of  ordinary  care 
and  were  further  told  that  "the  burden  of 
iwoof  Is  on  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  the  facts  nec- 
essary for  a  verdict  in  (her)  favor  under 
tliese  instructions,  except  upon  the  issue 
concerning  the  exercise  of  ordinary  care  by 
the  plaintiff.  As  to  that  issue  the  burden 
of  proof  Is  on  defendant  to  show  the  want 
of  such  ordinary  care  on  tlie  plaintiffs  part" 
Ko  error  is  assigned  before  us  to  the  giving 
of  any  of  these  instructions.  We  think  this 
error  now  assigned  here  Is  untenable. 

[I]  The  third  assignment  of  error  Is  to  the 


second  instruction  given  at  the  Instance  of 
plaintiff.  That  instruction.  In  substance,  told 
the  Jury  that  if  they  foimd  from  the  evidence 
that  Eldward  Kuhn,  at  thp  time  of  the  acci- 
dent and  prior  thereto,  was  the  agent  of 
defendant  for  the  purpose  of  looking  after 
and  making  any  necessary  repairs  as  might 
be  reasonably  required  on  the  premises,  then 
the  court  instructed  the  Jury  that  if  they 
found  and  believed  from  the  evidence  that 
Edward  Kuhn  had  knowledge  a  reasonable 
length  of  time  prior  to  the  date  of  the  ac- 
cident that  the  opening  of  the  pipe  was  not 
reasonably  well  protected  to  prevent  a  per- 
son who  was  using  the  yard  for  the  purposes 
for  which  it  was  ordinarily  intended  and 
while  in  the  exercise  of  ordinary  care  from 
stepping  into  or  slipping  into  the  pipe,  then 
the  knowledge  on  the  part  of  E}dward  Kuhn 
was  notice  to  his  principal,  the  defendant 
It  appeared  that  the  defendant  himself  was 
a  nonresident  of  this  state  and  tliat  this  prop- 
erty was  in  the  immediate  care  of  his  son 
Edward  Kuhn,  the  witness  here  referred  to. 
We  do  not  think  that  this  instruction  was 
incorrect  either  as  an  undue  comment  on  the 
evidence  or  in  singling  out  a  particular  fact 
in  the  evidence  and  giving  undue  prominence 
to  it  as  claimed  by  counsel  for  appellant 

[7]  The  most  serious  and  strenuous  argu- 
ment of  the  learned  counsel  for  appellant 
however,  is  directed  to  the  instruction  which 
the  court  gave  as  to  the  measure  of  damages. 
That  instruction,  numbered  3,  so  far  as  per- 
tinent to  this  assignment  of  error  is  as  fol- 
lows: 

"The  court  Instructs  the  Jury  that  If  yon 
find  a  verdict  for  the  plaintiff  you  are,  in 
estimatiog  her  damages,  to  consider  any 
change  in  her  physical  condition  which  you 
may  believe  from  the  evidence  resulted  from 
the  injury  to  her;  the  physical  or  mental 
anguish,  if  any,  suffered  by  her  on  account 
of  her  injuries  at  the  time  of  and  since  such 
injuries,  as  shown  by  the  evidence,  and  such 
damages,  if  any,  as  you  may  from  the  evi- 
dence find  it  is  reasonably  certain  she  will 
suffer  in  the  future  therefrom;  and  you  will 
find  a  verdict  for  such  sum  as  in  your  Judg- 
ment will  under  all  the  evidence  reasonably 
compensate  her  for  such  injuries,  including 
compensation  for  such  sums  of  money,  if 
any,  as  the  evidence  shows  she  herself  has 
heretofore  paid  out  for  medicines,  nursing 
and  medical  treatment  but  not  including 
any  amount  not  already  actually  paid  by 
her." 

We  have  very  carefully  examined  the  cases 
cited  by  learned  counsel  for  the  appellant 
and  which  they  claim  condemn  this  Instruc- 
tion, but  are  unable  to  find  that  it  violates 
any  of  the  rules  laid  down  in  any  one  of 
those  cases.  Comparing  this  instruction 
with  the  Instruction  which  was  given  in  Cur- 
tis V.  McNalr,  173  Mo.  271,  on  page  290, 
73  S.  W.  167,  that  instruction  being  there 
set  out  and  designated  as  instruction  B,  we 
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-are  nsable  to  perceive  any  subBtantial  differ- 
ence between  tbls  Instruction  here  glren  and 
that  in  the  Curtis  Case,  which  was  distinct- 
ly approved  by  our  Supreme  Court.  The  dif- 
ference between  the  two  instructions  is  a 
mere  verbal  difference,  in  no  way  whatever 
changing  the  meaning  or  altering  the  rule 
•as  announced  In  Curtis  v.  McNalr,  supra. 
Finding  no  error  to  the  prejudice  of  de- 
fendant, materially  affecting  the  merits  of 
the  case,  the  Judgment  of  the  circuit  court 
is  affirmed. 

NOBTONI  and  CAULFIELD,  JJ.,  concur. 


McNUI/nr  et  aL  v.  MILIiEB. 

'(KansaB    City    Court   of   Appeals.     Missouri. 

Nov.  26,  1912.) 

UmaATiCB     (J    S*)— Pbivaxb    Nxhsarob  — 

Bbeedino  Babns. 

One  maintaining  a  bam  and  corral  near  a 
street  for  the  sole  purpose  of  keeping  stal- 
lions to  which  he  bred  mares  brought  there 
maintains  a  nuisance  to  persons  living  from 
200  to  400  feet  from  the  bam  and  seemg  the 
mares  coming  and  going,  and  hearing  the  neigh- 
ing and  kiclung,  though  the  corral  was  inclosed 
with  a  high  board  fence,  so  that  on  the  level 
one  could  not  see  in  it  or  the  barn. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  4,  5,  9-26;   Dec  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty;  A.  D.  Burns,  Judge. 

Action  by  John  McNulty  and  others  against 
Harry  E.  Miller.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

B.  R.  Martin  and  C.  C.  Crow,  both  of  St. 
Joseph,  for  appelant.  W.  B.  Llttell,  of  Tar- 
Uo,  for  respondents. 

ELLISON,  J.  PiaintlffB  are  residents  and 
property  owners  in  the  town  of  Tarklo,  and 
Instituted  tbls  action  to  enjoin  and  restrain 
defendant  from  using  a  certain  building  and 
'Corral  as  a  breeding  bam  by  the  use  of 
stallions  and  jacks.  The  decree  in  the  cir- 
cuit court  was  in  their  favor. 

The  decree  suppressed  an  aggravated  and 
■disgusting  nuisance,  and  was  therefore  right. 
Plaintiffs  lived  in  their  homes  at  distances 
from  200  to  400  feet  from  defendant's  frame 
barn  which  be  erected  near  the  street  in 
Tarkio  for  the  sole  purpose  of  keeping  stal- 
lions to  breed  to  mares.  The  plaintiffs'  fam- 
ilies consisted  of  their  wives  and  children, 
some  of  the  latter  being  grown  girls.  Others 
were  young,  of  both  sexes.  The  evidence 
showed  that  from  spring  till  fall  defendant 
kept  three  stallions  to  which  he  bred  mares 
that  were  brought  to  his  place  for  that  pur- 
pose. The  corral  was  inclosed  with  a  high 
board  fence,  and  on  the  level  one  could  not 
see  in  it  or  the  barn.  But  mares,  many  of 
them  each  day,  were  brought  to  the  place 
and  taken  away.  They  were  frequently 
hitched  outside,   in   sight  of  the  families. 


Their  coming  and  going  were  In  fall  view. 
The  neighing,  kicking,  squealing,  and  biting 
of  the  animals  was  terrific  to  small  children, 
who  asked  their  mothers  what  it  meant. 
Older  members  of  the  families,  from  a  sense 
of  shame  and  modesty,  were  practically  de- 
prived of  the  use  of  their  yards  and  porches 
and  driven  into  the  houses.  They  were  em- 
barrassed in  Iiaving  company  at  their  prem- 
ises, and  some  people  went  around  over  by- 
ways to  avoid  that  street  The  evidence  in 
belialf  of  plaintiffs  clearly  shows  a  depre- 
dation in  the  value  of  property,  and  that 
for  defendant  but  tamely  combats  it  A 
prosecution  by  the  town  fdr  a  violation  of  an 
ordinance  which  forbids  the  acts  of  defend- 
ant was  sustained  at  this  term  in  a  case  sub- 
mitted with  this. 

Equity  affords  relief  in  audi  situations  as 
here  presented.  A  like  case  was  before  the 
Supreme  Court  in  which  our  view  of  the 
matter  finds  direct  support  Hayden  v.  Tuck- 
er, S7  Mo.  214.  It  will  be  observed  from 
the  statement  made  in  that  case  that  the 
act  of  covering  the  mares  could  be  seen  from 
the  outside,  while  here  the  act  itself  was 
screened  from  the  sight  But  it  is  obvious 
that  a  thing  may  be  made  a  nuisance  through 
other  senses.  Hearing  many  things  identi- 
fies them  completely  without  being  corrob- 
orated by  sight. 

There  is  no  need  to  discuss  wliether  de- 
fendant's acts  constitute  a  pnbUc  or  a  pri- 
vate nuisance,  or  whether  something  of  tbe 
nature  of  both.  Certain  it  is  that  the  offen- 
sive acts  are  recurring,  and  that  they  are  of 
such  nature  that  no  money  damage  can  af- 
ford relief  (Paddock  v.  Somes,  102  Mo.  22«t, 
240,  14  S.  W.  746,  10  L.  B.  A.  254),  unless 
we  are  to  assume  that  plaintiffs'  right  to 
reside  where  they  will  can  be  made  subject 
to  defendant's  choice  of  business. 

The. judgment  Is  affirmed.    Ail  concur. 


CITT  OF  TARKIO  ▼.   MILLER. 

(Kansas    City    Court    of    Appeals.     Missouri 
Nov.  25,  1912.) 

1.  MUNICIPAI,    CORPOEATIONS     (§    605*) — ^NUI- 
SANCES—POWER    TO     SUPPKBSS. 

A  business  which  is  a  nuisance  at  com- 
mon law  may  be  suppressed  by  ordinance  of  i 
city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1338,  1340;  Dec 
Dig.  i  605.*] 

2.  Nuisance    (5  61*)— Public  Nuisarck — 
Acts  Cokstitutino. 

The  keeping  in  a  dty  of  staUions '  foi 
breeding  ))urposes  is  a  lawful  and  necessary 
business,  and  per  se  is  not  a  nuisance,  but  il 
may  be  conducted  in  such  a  manner  as  to  be' 
come  a  nuisance  per  se. 

[EM.  Note. — For  other  cases,  see  Nuisance 
Cent  Dig.  iS  142-151;    Dec.  Dig.  |  61.*] 

3.  Municipal  Cospobations  (|  604*) — ^Nui 

SANCE— OBDINANCES— VaLIDITT. 

An  ordinance  of  a  city  forbidding  the  us< 
of  a  bnilding  in  the  dty  for  keeping  stallioni 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexea 
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for  breeding  purposes  where  such  use  disturbs 
the  peace  of  the  neig^hborhood  or  violates  pub- 
lic decency  is  valid. 

[EA.  Note. — For  ottier  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ii  152,  1335-1337; 
Dec.  Dig.  {  604.*] 

4.  MuKiciPAi.  Corporations   (S  631*)— Not- 
sarce—Obdinaiiices— Violations. 

Que  keeping  in  a  city  stallions  for  breed- 
ing purposes  in  such  a  way  aa  to  scandalize 
the  immediate  neighborhood  is  guilty  of  violat- 
ing an  ordinance  of  the  city  prohibiting  the 
keeping  of  stallions  in  such  a  way  as  to  dis- 
tnrb  the  peace  of  the  neighborhood,  or  violate 
poblic  decency. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  13S&-1388;  Dec. 
Dig.  {  631.*] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty; A.  D.  Bums,  Judge. 

Harry  El  Miller  was  convicted  of  Tlolating 
an  ordinance  of  the  city  of  Tarklo,  and  he 
appeals.     Affirmed. 

B.  B.  Marttai  and  C.  C.  Crow,  both  of  St 
Joseph,  for  appellant  W.  R.  Littell,  of  Tar- 
Uo,  for  respondent 

ELLISON.  J.  This  case  is  a  prosecution 
against  defendant  for  violating  a  town  ordl- 
bance  which  forbids  the  use  of  a  building  tn 
the  town  for  keeping  stallions  or  jacks  for 
teasing  and  covering  mares,  where  such  use 
"^oidd  disturb  tbe  peace  and  quietude  of  the 
sorroundlng  neighborhood,  or  scandalize  them 
in  the  use  and  enjoyment  of  their  property, 
or  violate  public  decency  or  damage  their 
property.''  He  was  convicted  In  the  trial 
court 

The  defendant  here  was  the  defendant  in 
tbe  injunction  suit  brought  against  him  by 
the  owners  of  property  near  hia  bam  (decided 
at  this  term),  and  was  submitted  with  that 
case. 

(11  ]>efendant  questions  the  power  of  the 
totm  to  pass  the  ordinance.  It  Is  said  that 
tbe  town  cannot,  upon  finding  a  man  engaged 
in  a  boslness,  declare  it  to  be  a  nuisance  and 
nndertake  to  suppress  it,  unless  it  has  been 
made  a  nnlsance  by  statute  or  common  law. 
But  it  is  well  understood  that,  if  the  business 
is  a  nolsance  at  common  law,  It  may  be  sup- 
pressed by  ordinance  of  a  city. 

[2]  Tbe  keeping  of  stallions  for  breeding 
purposes  Is  a  lawful  and  necessary  busl- 
aess  and  per  se  is  not  a  nuisance.  But  it  Is 
a  business  which,  like  many  others,  may  be 
coodncted  In  such  maimer  as  to  become  a  nul- 
mnce  per  se^  Keeping  a  hotel  Is  a  necessary 
business  ;  but  its  moral  standard  may  be  such 
as  to  make  it  a  nuisance.  A  store  for  the 
sale  of  articles  so  necessary  as  groceries 
may  be  so  conducted  as  to  become  a  nuisance. 
A  btisiness,  as  such,  may  belong  to  the  citi- 
zen as  his  common  right,  yet  he  may  make  a 
■slsanoe  of  It  by  his  manner  of  exercising 
tbe  licbt. 

[3]  Now,  the  ordinance  In  question  does  not 
forbid  tbe  keeping  of  staUlons.  nor  breeding 
them  to  mares.     It  forbids  its  being  done  In 


such  manner  as  will  scandalize  and  disturb 
the  peace  of  the  inhabitants  of  tbe  neighbor- 
hood and  violate  public  decency.  It  was 
rightly  held  to  be  valid. 

[4]  The  facts  of  this  case  illustrate  the 
soundness  of  what  we  have  said.  Defendant 
did  not  merely  keep  stallions  for  breeding, 
but  he  kept  them  in  such  way  and  at  such 
place  In  the  town  as  to  scandalize  the  imme- 
diate neighborhood.  We  have  set  out  in  the 
other  case  how  the  squealing  and  other  nois- 
es of  the  animals  while  teasing  and  covering 
mares  disturbed  tbe  famUles,  tended  to  de- 
moralize little  children,  and  put  to  shame  the 
females  of  tbe  households,  to  such  extent  as 
to  send  them  in  from  their  yards  and  porch- 
es. We  have  been  cited  to  Ex  parte  Robinson, 
30  Tex.  App.  493,  IT  S.  W.  1057.  There  is 
nothing  in  that  case  to  aid  defendant  when 
applied  to  the  facts.  The  court  stated  that  It 
was  shown  In  that  case  that  tbe  keeping  and 
breeding  of  the  stallion  was  "in  a  large,  close 
brick  livery  stable,"  which  people  could  nei- 
ther "see  nor  hear,"  and  where  persons  pass- 
ing could  not  "know  what  was  going  on." 
The  court  stated  that  it  did  not  want  to  be 
understood  as  saying  that  the  city  In  that 
case  could  not  have  properly  ordained  an  or- 
dinance prohibiting  breeding  in  tbe  public 
view,  and  that  such  an  act  would  be  a  nui- 
sance per  se.  And  the  court  would,  of  course, 
have  said  the  same  as  to  hearing.  If  the 
sounds  were  such  as  to  scandalize  the  people 
of  the  neighborhood  and  put  them  to  shame. 

The  evidence  Justified  the  verdict,  and  the 
Judgment  is  affirmed.    All  concur. 


SHAW  V.  GOBEN  et  aL 

(Kansas   City    Court    of   Appeals.     Missouri. 

Nov.   25,  1912.) 

1.  MmnoiPAL  Corporations  ({  297*)— Pttb- 
uc  Impboveuekts  —  Protests— "Propkbtt 
Owner  " 

Under  Rev.  St  1909,  §  9255,  providing 
that  if  a  majority  of  the  resident  owners  oi 
property  liable  to  taxation  for  a  street  im- 
provement at  the  date  of  the  passage  of  the 
resolution  therefor,  owning  a  majority  of 
the  front  feet  owned  by  residents  of  the 
city  abutting  on  the  street,  shall  not  file 
a  protest,  a  contract  may  be  let  for  the 
work,  a  person  having  a  contract  for  property 
of  which  he  ha^  taken  possession,  and  on  which 
he  is  living,  and  who  baa  made  part  payment 
of  the  purchase  price  and  been  offered  a  deed, 
which  has  not  been  delivered  because  correc- 
tions therein  were  required,  is  a  "property 
owner"  entitled  to  sign  such  a  protest. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fg  797,  798;  Dec. 
Dig.  {  297.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  p.  6728.] 

2.  Municipal  Corporations  ({  297*)— Pub- 
Lio   Impboveuents— Protests  —  "Resident 

OWNEB  " 

Under  Rev.  St.  1909,  (  9255,  a  former 
resident  of  a  city,  wbo,  with  his  family,  has 
moved  into  the  country,  where  he  votes,  is 
assessed,  pays  his  taxes,  and  sends  his  children 
to  school,  is  not  a  resident  owner,  although  he 
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states  tbat  he  faitends  to  return  to  the  city, 
since,  while  residence  is  largely  a  question  of 
intention,  an  accomplished  act  cannot  be  over- 
turned by  the  mere  assertion  of  a  contrary  in- 
tention. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  797,  798;  Dec.  Dig. 
S  297.»] 

8.  Mtjnicipai.  Corpobationb  (I  297*)— Pub- 
lic Improvements— Pbotksts— "Resident." 
An  owner  residing  oatside  a  city,  who 
moyes  to  the  city  intending  to  remain  there 
and  become .  a  citizen,  immediately  becomes  a 
"resident"  qnalified  to  sign  such  protest. 

[Ed. '  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  797,  798;  Dec. 
Dig.  §  297.» 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  7,  pp.  6161-6166;  vol.  8,  p.  7788.] 

4.  MtrwioiPAi,  CoBPOBATioNs  (J  297*)— Pub- 
lic Impbovkmentb — Pbotebtb. 

Under  Rev.  St.  1909,  $  9255,  a  signer  of 
the  protest  must  have  been  qualified  to  sign  it 
at  the  time  the  resolution  was  passed;  and  if 
not  then  qualified  he  cannot  subsequently  be- 
come qualified. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  797,  798;  Dec 
Dig.  I  297.*] 

Appeal  from  Circuit  Conrt,  Adair  County; 
N.  M.  Pettlngiil,  Special  Judge. 

AcUqn  by  George  Shaw  against  G.  A. 
Goben  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Hlgbee  8c  Mills,  of  Eirksvllle,  for  appellant 
Charles  E.  Murrell,  Smoot  &  Cooley,  and  A. 
Doneghy,  all  of  KlrksvlUe,  for  respondenta 

ELLISON,  J.  This  proceeding  Is  by  in- 
junction, ^Thereby  plaintiff,  a  citizen  of  Kirks- 
rllle,  seeks  to  enjoin  the  city  authorities 
from  letting  a  contract  for  paving  a  certain 
street  therein.  A  temporary  injunction  was 
granted,  which  afterwards,  at  the  hearing  of 
the  case,  was  dlssolTed,  and  plaintiff  ap- 
pealed. 

It  appears  that  the  paving  was  regularly 
proposed  by  proper  resolution;  and  the  city 
council,  having  found  that  a  majority  of  the 
citizens  owning  property  abutting  the  street 
bad  not  protested,  passed  an  ordinance  di- 
recting the  letting  of  a  contract  for  paving. 
It  is  provided  by  statute  (section  9255,  R.  S. 
1909)  that  "if  a  majority  of  the  resident 
owners  of  the  property,  liable  to  taxation 
therefor,  at  the  date  of  the  passage  of  such 
resolntion,  who  shall  own  a  majority  of  the 
front  feet  owned  by  residents  of  the  dty 
abutting  on  the  street,  avenue  or  alley  pro- 
posed to  be  improved,  shall  not,  within  ten 
days  thereafter,  file  with  the  dty  clerk  their 
protest  against  such  Improvements,  then  the 
council  shall  have  power  to  cause  a  contract 
for  said  work  to  be  let  to  the  lowest  and 
best  bidder." 

A  protest  was  filed,  and  the  question  is: 
Did  it  contain  a  majority  of  the  resident 
owners  of  property,  who  own  a  majority  of 
front  feet  owned  by  residents  of  the  dty? 
The  contest  is  over  the  qualifications  of  two 
men,  Webster  and  Vice.    The  former  signed 


the  protest,  and  defendants  daim  he  was 
not  a  qualified  signer  by  reason  of  not  being 
a  resident  of  Klrksvllle,  as  required  by  the 
statute.  Vice  was  conceded  to  be  a  resident; 
but  plaintiff  dalms  that  he  was  not  a  prop- 
erty .owner,  and  therefore  should  not  be 
counted  in  determining  whether  the  protest 
was  signed  by  a  majority  of  property  owners. 
Either  of  these  questions  being  determined 
In  favor  of  defendants'  view  affirms  the 
judgment 

[1]  The  evidence  showed  that  Vice  did  not 
have  a  deed  to  the  property  which,  it  Is 
claimed,  made  him  a  property  owner.  But  it 
showed  that  he  had  a  contract  for  the  prop- 
erty,_  and  had_taken  possession  and  was  UvT 
Jng_thereon,  ana  bad  paid  $1,UUU  lb  part 
payment  of  the  purchase  price,  and  bad  been 
offered  a  deed,  which  was  returned  for  cor- 
rection,' and,  owing  to  the  fact  that  there 
were  many  Joint  bwners,  he  had  not  yet  re- 
ceived it  Wp  think  him  n  prnnprtv  nvy^p^, 
and  that_hfi_wgs  properly  counted  as  such' 
by  the_dty  council.  He'was  tne  equitable 
owner,  and  could  have'  compelled  the  execu- 
tion 'of  a  deed  upon  tenSer'  o'f~'T)"a'IaTice  or^ 
purchase  money.  22  Ameri  &'  Ehg.  Ency.  of 
Law,  925. 

~  "izj  Tile  evidence  showed  that  Webster  was 
formerly  a  dtizen  of  Klrksvllle,  and  that  two 
or  three  years  prior  to  signing  this  protest 
he  moved  with  his  family  to  a  farm  several 
miles  in  the  country.  He  voted  there  at  a 
primary  election.  He  was  assessed  and  paid 
his  taxes  there,  and  there  sent  his  children 
to  the  public  school.  He  stated,  however, 
that  he  Intended  to  return  to  Klrksvllle  if 
conditions  got  better.  Residence,  as  well  as 
dtizenshlp,  is  largely  a  question  of  intention; 
but  one  cannot  overturn  an  accomplished 
fact  by  the  mere  assertion  of  a  contrary  in- 
tention. Lankford  v.  Gebhart;  130  Mo.  621, 
638,  32  S.  W.  1127,  61  Am.  St  Rep.  585.  A 
man  who  voluntarily  and  purposely  do^  a 
thing  will  not  be  believed  when  be  says  that 
be  did  not  intend  to  do  it  Acts  speak  loud- 
er than  words.  So  while  Webster  was  re- 
siding with  bis  family  outside  of  Klrksvllle, 
be  was  not  residing  inside  that  place. 

[S,  4]  But  it  was  shown  that  be  moved 
with  bis  family  back  to  Klrksvllle  on  the 
23d  of  November,  1911,  intending  to  remain 
and  become  a  dtizen.  On  that  day,  though 
not  yet  a  dtizen  qnalified  to  vote,  he  became 
a  resident  qualified  to  sign  a  remonstrance^ 
within  the  meaning  of  the  statute.  But  the 
resolution  was  passed  more  than  two  weeks 
before  his  return  to  Ellrksvllle.  The  statute 
requires  that,  to  be  qualified  to  sign  a  pro- 
test, he  must  be  a  resident  at  the  time  the 
resolution  is  passed. 

We  do  not  think  the  first  point  of  objec- 
tion to  tbe  Judgment  made  in  plaintiff's  brief, 
as  well  as  other  objections,  are  well  taken. 

The  foregoing  considerations  affirm  the 
judgment    All  concur. 
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PACKARD  PIANO  CO.  ▼.  WILLIAMS. 

(Kansas    City    Court   of   Appeals.     MissoarL 

Not.  25,  1912.     Reheanng  Denied 

Dec.  0,  1912.) 

SAUsa     (§    454*)— Natube    of    Conteaot  — 

"Bailmbnt      roB      Sale"  —  "Conditionai. 

Saus." 

A  contract  providing  that  certain  prop- 
erty should  be  held  on  consignment  until  sold 
by  consignee  with  consignors  approval,  that 
it  should  be  invoiced  to  the  consignee  at  a  fixed 
price,  and,  while  he  could  sell  it  at  any  price 
he  saw  fit,  any  overplus,  after  deducting  ex- 
penses paid  by  him,  should  go  to  him  as  his 
compensation,  and  that  the  consignor  could 
annul  any  sale  and  retake  the  property,  and 
under  which  the  consignee  was  not  required 
to  pay  anything  for  the  property,  but  was  re- 
quired merely  to  turn  over  certain  of  the  pro- 
ceeds of  sales,  the  consignor  having  the  right 
at  any  time  to  order  the  property  returned, 
constituted  a  bailment  for  sale,  and  not  a  con- 
ditional sale,  within  Rev.  St.  1909,  |  2889, 
making  conditional  sales  fraudulent  as  to  cred- 
itors,  unless  acknowledged  and  recorded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  is  1324,  1325,  1333,  1334;  Dec.  Dig.  { 
454.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  2,  pp.  1408-1410.] 

Appeal  from  Circuit  Court,  Adair  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  the  Packard  Piano  Company 
against  Geoi^e  F.  Williams.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Smoot  4  Cooley,  of  Klrksvllle,  for  appel- 
lant Hlgbee  &  Mills,  of  KlrksviUe,  for  re- 
spondent 

ELLISON,  J.  Plaintiff  Is  a  corporation 
eng:aged  In  selling  musical  Instruments,  and 
one  Tallman  was  in  the  retail  music  business 
in  Klrksvllle.  A  creditor  of  Tallman  obtain- 
ed a  Judgment  against  him,  upon  which  ex- 
ecution was  issued  and  placed  In  the  bands 
of  the  sheriff,  who  levied  it  upon  a  piano 
and  organ  in  Tallman's  possession.  Plain- 
tiff, claiming  to  be  the  owner  of  the  Instru. 
ments  brought  this  action  of  replevin  against 
tlie  slieriff.  The  Judgment  in  the  trial  court 
was  for  the  defendant 

Tallman  got  the  property  from  plaintiff 
nnder  the  terms  of  a  written  contract  be- 
tween them,  and  the  sole  question  is  wheth- 
er such  paper  evidenced  a  sale  by  plaintlil  to 
Tallman,  or  a  consignment  to  sell  for  plaln- 
tUf  as  its  agent  The  contract  is  divided  Into 
10  paragraphs  or  divisions,  and  is  so  re- 
dundant in  verbiage  as  to  be  confusing.  Put- 
ting it  Into  smaller  compass,  we  find  It  pro- 
vides, in  the  first  division,  that  the  proper- 
ty is  to  be  held  by  Tallman  on  consignment 
until  sold  and  sale  approved  by  plaintiff, 
TaUman  to  keep  insurance  for  plaintiff's 
benefit  Second.  It  appears  from  this  divi- 
sion that  the  property  Is  invoiced  to  Tall- 
man at  a  certain  price  for  which  he  must 
account  to  plaintiff  in  this  way,  viz.,  if  the 
sale  is  for  cash,  then  the  invoice  price,  less 


whatever  discount  may  be  agreed  upon  for 
cash  remitted  to  plaintiff.  If  the  sale  is  for 
notes,  he  indorses  sufficient  notes  to  make 
the  invoice  price  and  20  per  cent,  more,  which 
per  cent  is  to  be  credited  to  Tallman  until 
the  notes  and  Interest  thereon  representing 
invoice  price  are  collected,  when  it  Is  to  be 
paid  to  Tallman.  If  a  sale  for  notes  Is 
not  accepted  by  plaintiff,  or  If  accepted 
and  notes  defaulted,  then  Tallman,  on 
plaintiff's  demand,  is  to  take  property  from 
the  purchaser  and  -deliver  to  plaintiff  If 
It  wants  it  If  the  property  cannot  be  re- 
taken, Tallman  is  then  to  pay  plaintiff  In 
cash.  Other  provisions  allow  plaintiff  to 
retain  all  notes  as  security  for  any  indebted- 
ness of  TaUman.  Third.  It  is  provided  that 
if  Tallman  should  fail  to  indorse  a  note, 
plaintiff  is  authorized  to  do  so  for  him. 
Fourth.  TaUman  is  to  p^y  aU  freight  and 
taxes.  Fifth.  Provides  that  notes  shall 
stand  as  security  to  plaintiff.  Sixth.  Pro- 
vides that  all  property  retaken  from  pur- 
chasers plaintiff  may,  if  It  so  desires,  recon- 
slgn  to  TaUman.  Seventh.  If  any  property 
is  returned  to  plaintiff,  Tallman  Is  to  be 
credited  with  the  Invoice  price  less  10  per 
cent  as  liquidated  damages  for  shop  wear, 
eta  EUghth.  Tallman  agrees,  on  demand,  to 
deUver  back  to  plaintiff  all  goods  unsold  and 
aU  notes  In  which  plaintiff  may  have  an  in- 
terest Ninth.  Tallman  is  to  make  monthly 
report  of  all  instruments  on  hand,  or  in  pos- 
session of  prospective  purchasers,  and  not 
paid  for.  Tenth.  Tallman  agrees  to  assist 
plaintiff  in  all  collections  without  charge,  and 
that  plaintiff  may  at  all  times  have  access  to 
bis  books. 

We  have  a  statute  in  this  state  (section 
2889,  R.  S.  1909)  which  avoids,  as  fraudu- 
lent as  to  creditors,  all  conditional  sales  un- 
less acknowledged  and  recorded,  and  it  has 
been  held  in  many  instances  that  no  disguise 
under  the  name  of  consignment  or  agency 
will  be  allowed  to  evade  this  statute.  Manu- 
facturing Co.  V.  Carriage  Co.,  152  Mo.  App. 
401,  133  S.  W.  412;  Bicklng  v.  Stevens,  69 
Mo.  App.  168;  In  re  Rabenau  (D.  C.)  U8 
Fed.  471.  On  the  other  hand,  it  has  been 
decided  by  the  Supreme  Court  an^  this  court 
that  notwithstanding  the  statute,  there  may 
be  consignments  for  sale,  or  sale  agencies  es- 
tablished, where  the  consignor  will  remain 
the  owner  without  the  necessity  of  recording 
his  agreement  Weir  Plow  Co.  v.  Porter,  82 
Mo.  23;  Peet  v.  Spencer,  90  Mo.  384,  2  S.  W. 
434;  Wllson-Mollne  Buggy  Co.  v.  Prlebe,  123 
Mo.  App.  621,  100  S.  W.  558.  And  so  It  Is 
elsewhere  held.  In  re  Columbus  Buggy  Co., 
143  Fed.  859,  74  0.  C.  A.  611;  Lena  v.  Harri- 
son, 148  lU.  598,  36  N.  El.  567. 

So  the  question  Is :  Does  this  contract  evi- 
dence a  sale  or  a  consignment  to  an  agent? 
It  undoubtedly  embodies  some  of  the  char- 
acteristics of  each.  Among  the  evidences  of 
TaUman's  ownership  is  the  provision  that 
he  shall  pay  the  freight,  pay  for  Insurance, 
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and,  though  pas^tT  a  fixed  price  to  plaintiff, 
selling  at  any  price  he  pleases,  the  latter 
being  one  of  the  marks  especially  establish- 
ing a  sale  as  distinguished  from  a  bailment, 
unless  controlled  by  other  ijarts  of  the  agree- 
ment But  there  is  no  reason  why  one  party 
may  not  put  his  goods  in  the  hands  of  an- 
other to  sell  for  him,  and  agree  upon  any 
mode  of  compensation  he  likes,  including 
whatever  sum  that  other  may  sell  for  over 
the  fixed  price  to  be  paid  the  owner,  less 
whatever  he  obligates  himself  to  pay  out  for 
freight  and  insurance,  provided  other  parts 
of  the  agreement  make  clear  that  the  prop- 
erty has  not  passed.  In  McCullough  r.  Por- 
ter, 4  Watts  &  S.  (Pa.)  177,  39  Am.  Dec.  68, 
this  Illustration  is  given:  "Were  I  to  put 
my  horse  into  the  custody  of  a  friend  to  be 
sold  for  a  designated  sum,  with  permission 
to  retain  whatever  should  be  got  beyond  it, 
it  would  not  be  suspected  that  I  bad  ceased 
to  own  him  in  the  meantime,  or  that  my 
friend  would  not  be  bound  to  return  him, 
even  without  a  stipulation,  should  be  hare 
failed  to  obtain  the  prescribed  price."  In 
Re  Columbus  Buggy  Co.,  143  Fed.  859,  74  0. 
C.  A.  611,  after  using  that  illustration  from 
McCullough  T.  Porter,  it  is  said  that:  "A 
contract  between  a  furnisher  of  goods  and 
the  receiver  that  the  latter  may  sell  them 
at  such  prices  as  he  chooses,  that  he  will  ac- 
count and  pay  for  the  goods  sold  at  agreed 
prices,  that  he  will  bear  the  expense  of  in- 
surance, freight,  storage,  and  handling,  and 
ttiat  he  will  hold  the  unsold  merchandise 
subject  to  the  order  of  the  furnisher,  dis- 
closes a  bailment  for  sale,  and  does  not  evi- 
dence a  conditional  sale.  It  contains  no 
agreement  of  the  receiver  to  pay  any  agreed 
price  for  the  goods.  It  is  not,  therefore,  af- 
fected by  a  statute  which  renders  unrecorded 
contracts  for  conditional  sales  voidable  by 
creditors  and  purchasers.  The  fact  that 
such  a  contract  provides  that  the  receiver  of 
the  goods  may  fix  the  selling  prices,  and  may 
retain  the  dlfTerence  between  the  agreed 
prices  of  the  accounting  and  the  selling  prices 
to  recompense  him  for  insurance,  storage, 
commission,  and  expenses,  does  not  consti- 
tute the  contract  an  agreement  of  sale.  It 
still  lacks  the  obligation  of  the  receiver  to 
pay  a  purchase  price  for  the  goods  and  the 
obligation  of  the  furnisher  to  transfer  the 
title  to  him  for  that  price."  A  reference  to 
the  contract,  as  epitomized  by  us,  seems  to 
clearly  disclose  a  bailment  for  sale.  It  shows. 
that  the  property  is  to  be  held  on  consign- 
ment until  sold  by  Tallman,  the  sale  to  be 
approved  by  plaintiff.  Next  the  property  is 
invoiced  to  Tallman  at  a  fixed  price,  and, 
while  it  may  be  sold  by  Tallman  at  any'  price 
he  sees  fit  to  ask,  the  overplus,  after  deduct- 
ing expenses  for  insurance,  freight,  and  tax- 
es, going  to  Tallman  as  bis  compensation,  yet 
a  sale  may  be  annulled  by  plaintiff,  and  the 
property  ordered  to  be  taken  from  the  pur- 
cliaser.    But  above  all,  and  as  making  clear 


the  relation  these  parties  bore  one  to  the 
other,  the  face  of  the  whole  contract  shows 
Tallman  was  not  to  pay  anything  for  the 
property.  Lenz  v.  Harrison,  supra,  a  case 
quite  applicable  to  this.  He  was  merely  to 
turn  over  the  proceeds  of  sales  which  he 
might  make.  And  the  eighth  division  of  the 
contract  allows  plaintiff  at  any  time  to  or- 
der the  property  (which  has  not  been  sold) 
to  be  returned  to  IL  We  have  no  fault  to 
find  with  cases  cited  by  defendant  They 
concede  that  parties  may  place  and  receive 
goods  in  consignment  for  sale  without  trendi- 
tng  upon  the  statute,  but  they  properly  de- 
cide that  a  sale  In  reality  will  be  called  a 
sale  though  disguised  by  words,  such  aa  "con- 
signOT,"  "agent"  "agency,"  etc. 

We  are  satisfied  the  Judgment  should  have 
been  for  the  plaintlfT;  and  it  will  be  reversed 
and  tbe  cause  remanded  that  the  entry  may 
be  made.    All  concur. 


THORNTON   v.   MBBSBRBAU. 

(St  Louis  Court  of  Appeals.     Missouri.    Nov. 

12,  1912.) 

1.  Appkal  and  Kbsob  (i   1002*>— Vebdict— 

OONOLnSIVEHESS. 

A  verdict  on  conflicting  evidence,  rendered 
under  proper  instructions  submitting  the  cred- 
ibility of  tile  witnesses,  is  conclusive  on  appeal. 
[Ei.  Note. — For  other  cases,  see  Appeal  and 
&Tor^  Clent  Dig.  {|  393&-^937;    Dec.  Dig.  | 

2.  Master  and  Servant  (|  6*)— Gontbact  of 
BVFLOTlaCNT— ElVIDENCB— ADifissiBtLxrr. 

Where,  in  an  action  for  services  render- 
ed, the  issue  was  whether  there  was  a  contract 
between  plalntiS  and  defendant  the  testimony 
of  a  witness  that  he  was  in  defendant's  office 
with  plaintiS  and  a  party  to  a  conversation 
between  them,  and  that  defendant  agreed  to 
give  plaintiff  and  the  witness  a  specified  sum 
per  week  each  as  expense  money,  was  admis- 
sible to  prove  the  contract  for  plaintiff,  in  the 
absence  of  anything  to  show  that  the  contract 
between  witness  and  plaintiff  on  the  one  hand 
was  a  joint  contract  between  them  and  defend- 
ant, so  that  it  was  immaterial  whether  the 
witness  had  carried  out  his  contract 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  6 ;   Dec.  Dig.  (  6.»] 

3.  TaiAL    (|    203*) —Instbuctionb —Submis- 
sion or  Whole  Case. 

The  court,  undertaking  to  give  an  instruc- 
tion on  the  whole  case,  must  cover,  not  only 
plaintiff's,  but  also  defendant's,  side. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  477-479;    Dec.  Dig.  {  203.»] 

4.  Trial    (|    263*) — Instbtjctions— Submis- 
sion or  whole  Case. 

Where,  in  an  action  for  services,  plaintiff 
proved  an  employment  the  rendition  of  serv- 
ices thereunder,  and  their  value,  while  defend- 
ant under  the  general  denial  proved  that  plain- 
tiff was  a  partner  in  the  work,  an  instruction 
authorizing  a  recovery  if  the  parties  entered  in- 
to an  agreement  whereby  plaintiff  was  to  per- 
form services,  and  plaintiff  performed  such 
services,  was  erroneous,  when  undertaking  to 
cover  the  whole  case,  for  failing  to  cover  the 
issue  of  partnership. 

[E3d.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  613-623 ;   Dec.  Dig.  |  263.*] 
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B.  Pabtrebsbif  (I  218*)— E&ciBiENCB  OF  Bc- 
LATiON — Question  fob  Ooubt  ok  Jtjby. 
The  fact  of  partnership,  not  necessarily 
created  by  a  mere  participation  in  profits  and 
losses,  is  a  matter  for  the  jury,  where  there  are 
facts  authorizing  a  verdict  to  that  effect,  and 
the  character  of  the  contract  between  the  par- 
ties must  be  deduced  from  the  evidence;  but 
the  court  must  determine  whether  there  is  such 
evidence  as  will  entitle  the  jury  to  find  part- 
nership. 

[ETd.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  §S  426-128 ;   Dec.  Di;.  {  21&*] 

6.  WoBK  AND   Labob  (|  4*)- Ebcovebt  fob 

Sebviceb  Kendebed. 

One  who  is  employed  to  superintend  the 
construction  of  construction  work,  and  who 
renders  services  under  the  employment,  is  en- 
titled to  recover  for  the  services  actually  ren- 
dered. 

[£d.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  SI  ^7 ;   Dec.  Dig.  {  4.*] 

Reynolds,  P.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; 6.  A.  Wnrdeman,  Judge. 

Action  by  Ben  B.  Tbomton  against  Charles 
V.  Mersereau.  From  a  Judgment  for  plaln- 
tur,  defendant  appeals.  Reversed  and  re- 
manded. 

L.  A.  Hall,  of  St  Louis,  for  appellant 
Geo.  Bt.  Logan,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  The  peUUon  In  this 
case  as  originally  framed  consisted  of  four 
counts.  The  first  and  fourth  were  abandoned 
at  the  trial  and  while  there  was  a  verdict 
for  plaintiff  on  the  third  count,  be  remitted 
all  of  that  verdict  so  that  the  only  count 
necessary  for  consideration  is  the  second. 
That  states  that  plaintiff  entered  into  the 
service  of  defendant,  at  the  request  of  de- 
fendant, and  served  as  superintendent  of  con- 
struction of  certain  construction  work,  the 
work  being  the  construction  of  certain  alleys 
in  the  dty  of  St  Louis  and  the  construction 
of  certain  abutments  In  St  Louis  county  of 
a  railroad ;  that  he  was  engaged  In  the  work 
for  thirty-three  and  one-half  weeks,  with 
the  exception  of  three  weeks;  that  the  rea- 
sonable value  of  the  services  was  $26  per 
week,  making  a  total  of  $833.33  and  that  the 
only  money  he  had  been  paid  as  compensa- 
tion for  his  work  amounted  to  $175.25.  Judg- 
ment was  demanded  for  the  difference. 

The  answer  was  a  general  denial. 

Tlie  Jury  returned  a  verdict  in  favor  of 
plaintiff  on  the  second  count  for  |500,  and 
on  the  third  count  for  $60,  but  under  a  mo- 
tion for  new  trial  filed  by  def«idant,  plaintiff 
remitted  $175  of  the  verdict  as  to  the  sec- 
ond count  and  all  of  the  amount  returned 
on  the  third  count  Judgment  followed, 
plaintiff  filing  motions  for  new  trial  and  In 
arrest,  saving  exception  to  the  overruling  of 
these,  has  duly  perfected  his  appeal  to  this 
court 

The  evidence  of  plaintiff  as  to  the  second 
count  tended  to  show  that  be  had  an  agree- 
neat  with  defendant  as  to  superintending 
the  doing  of  the  work  mentioned  in  the  peti- 


tion and  that  he  was  to  receive  a  certain 
sum  per  week,  also  another  sum  as  board 
money,  and  to  have  a  sliare  in  the  profits  of 
the  contracts  under  which  the  work  was  to 
be  done ;  that  defendant  had  failed  to  keep 
the  contract. 

Appellant  makes  six  assignments  of  er- 
ror here.  First,  to  the  refusal  of  an  Instruc- 
tion in  the  nature  of  a  demurrer  to  the  evi- 
dence under  the  second  count,  asked  at  the 
close  of  plaintiff's  evidence  and  of  the  whole 
case.  Second,  to  error  in  the  admission  of 
certala  evidence  offered  by  plaintiff,  it  being 
contended  that  it  was  Improper,  incompe- 
tent. Irrelevant  and  immaterial;  and  third, 
error  of  the  court  in  giving  an  instruction  at 
the  instance  of  plaintiff  and  in  refusing  an 
instruction  asked  by  defendant  Fourth,  that 
the  verdict  and  Judgment  is  for  the  wrong 
party.  Fifth,  that  it  Is  the  result  of  pas- 
sion, prejudice  and  sympathy,  and  finally  for 
the  error  of  the  court  in  overruling  defend- 
ant's motion  for  new  trial  and  his  motion  in 
arrest 

[1]  Taking  these  up  in  their  order,  we  can- 
not agree,  even  on  the  showing  made  by 
counsel  for  defendant,  that  the  demurrer  to 
the  evidence  under  the  second  count  of  the 
petition  should  have  been  sustained.  There 
was  evidence  given  on  the  part  of  plaintiff 
in  support  of  that  count  and  while  the 
testimony  of  the  witnesses  for  plaintiff  and 
defendant  was  very  contradictory  over  this, 
its  determination  was  for  the  Jury  and  tb^i 
finding  is  conclusive. 

Counsel  under  this  assignment  argues  that 
plaintiff's  testimony  is  not  entitled  to  belief. 
That  matter  was  distinctly  submitted  to  the 
Jury  by  the  instruction  given  at  the  instance^ 
of  appellant,  that  if  the  Jury  believed  from 
the  evidence  that  any  witness  had  willfully 
sworn  falsely  to  any  material  fact,  the  Jury 
was  entitled  to  reject  the  testimony  of  that 
witness.  The  Jury  were  further  told  by  an 
instruction  asked  by  appellant,  that  the  bur- 
then of  proof  was  on  plaintiff  and  that  he 
must  prove  bis  case  by  the  greater  weight 
of  the  evidence,  and  if  the  jury  found  from 
the  evidence  that  plaintiff  had  failed  to 
prove  Ills  case  as  to  any  one  or  more  counts 
of  his  petition  by  the  greater  weight  of  the 
testimony,  their  verdict  should  be  for  de- 
fendant as  to  such  count  or  counts.  So  that 
we  rule  the  first  assignment  of  error  against 
appellant 

[2]  The  second  assignment  as  to  the  ad- 
mission of  Improper  evidence  is  founded  on 
evidence  given  by  a  certain  witness,  who  tes- 
tified that  be  was  in  appellant's  office  with 
respondent,  was  a  party  to  the  conversa- 
tion between  them,  and  in  that  conversation 
defendant  had  agreed  to  give  plaintiff  and 
witness  $2  a  week  each  as  expense  money. 
Defendant  objected  to  this  and  moved  to 
strike  out  the  evidence  of  the  witness  "be- 
cause It  is  not  shown  that  that  contract  was 
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ever  carried  out;"  that  plaintiff's  evidence 
shows  that  this  witness  never  became  a  par- 
ty to  any  of  this  transaction  at  that  time, 
and  further  that  what  the  witness  testified 
to  was  a  conclusion,  and  counsel  moved  to 
liave  it  stricken  out  Counsel  for  appellant 
argues  that  it  is  apparent  that  if  there  was 
an  agreement  made  between  plaintiff,  defend- 
ant and  this  witness,  that  contract,  so  far 
as  the  witness  was  concerned,  was  never 
carried  out,  and  the  fact  that  a  contract  of 
this  character  may  tiave  been  made,  to  which 
the  witness  was  a  party  and  wliich  is  shown 
by  bis  own  testimony  and  that  of  plaintiff 
bad  never  been  carried  out,  is  not  admissi- 
ble to  prove  and  does  not  tend  to  prove  tbat 
there  was  a  contract  between  plaintiff  and 
defendant,  as  the  witness  had  testified  tliat 
they  were  wholly  unsuccessful  in  getting 
work  and  that  he  (witness)  quit  There  is 
no  pretense  that  the  contract  between  the 
witness  and  plaintiff  on  the  one  hand  was  a 
Joint  contract  between  them  and  defendant, 
so  that  while  It  was  immaterial  whether  the 
witness  had  carried  It  out  or  not,  his  testi- 
mony was  most  clearly  relevant,  material 
and  competent  as  tending  to  prove  the  con- 
tract on  behalf  of  plaintiff  with  defendant 
That  error  assigned  is  not  tenable. 

[3-1]  The  third  assignment  of  error  re- 
lates to  the  giving  of  an  instruction  at  the 
Instance  of  plaintiff  and  the  refusing  of  one 
asked  by  defendant  The  instruction  given 
at  the  Instance  of  plaintiff,  of  which  com- 
plaint is  made>  in  substance,  is  as  follows: 
that  if  the  Jury  found  from  the  evidence 
that  plaintiff  and  defendant  entered  into 
-an  agreement  whereby  plaintiff  was  to  per- 
form services  for  defendant  In  the  capacity 
of  foreman  of  construction  and  that  plaintiff 
did  in  fact  perform  such  services  and  such 
services  were  of  value,  then  the  Jury  will 
find  for  plaintiff  for  tlie  reasonable  value 
of  such  services  as  tbey  may  believe  from 
all  the  evidence  In  the  case  plaintiff  may 
be  entitled  to.  It  is  urged  against  this  in- 
struction tluit  it  undertakes  to  cover  the 
whole  case  and  omits  all  reference  to  the 
defense  set  up  by  appellant  The  defense 
pleaded  was  a  general  denial.  At  the  trial 
defendant,  appellant  here,  undertook  to  prove 
that  in  point  of  fact  plaintiff  was  a  partner 
with  him  in  the  work  of  construction,  pay- 
ment for  which  is  the  Imsls  of  tlie  action. 
It  is  the  duty  of  the  court,  when  undertak- 
ing to  iiistruct  on  the  whole  case,  to  cover 
not  only  the  plaintiff's  side  of  it  but  that  of 
the  defendant 

Plaintiff  testified  that  be  and  defendant 
were  partners  in  the  matter,  plaintiff  deny- 
ing partnership  and  claiming  an  interest  in 
profits  only,  which  he  testified  had  not  been 
paid  him,  hence  his  action  on  quantum  mer- 
uit 

The  fact  of  partnership  is  a  matter  for 
the  determination  of  the  Jury,  if  there  are 
lacts  in  evidence  authorizing  a  verdict  to 


that  effect,  McDonald  v.  Matney,  82  Bfo.  868, 
and  the  character  of  the  contract  betweoi 
the  parties  is  to  be  deduced  from  the  evi- 
dence, Torbert  v.  Jeffr^,  161  Mo.  645,  loc. 
cit  654,  61  S.  W.  823,  and  it  is  fOr  the  court 
to  determine  whether  there  is  such  evidence 
before  the  Jury  as  will  entitle  them  to  find 
partnership,  E^gell  v.  Macque^i,  8  Mo. 
App.  71,  loc.  cit  76;  Carson  et  al.  v.  Culver 
et  aL,  78  Mo.  App.  597,  loc.  cit"  603.  "  'A 
mere  participation  in  Uie  profits  and  loss 
does  not  necessarily  constitute  a  partner- 
ship,' between  the  parties  so  participating," 
says  our  Supreme  Court  in  McDonald  v. 
Matney,  supra,  82  Mo.  loc.  cit  866,  citing 
and  quoting  from  several  cases.  See  also 
Torbert  v.  Jeffrey,  supra,  and  Nugent  t.  Ar- 
mour Packing  Co.,  208  Mo.  480,  loc.  cit  487 
et  seq.,  106  S.  W.  648.  With  this  evidence 
in  the  case,  the  majority  of  our  court  hold 
that  the  trial  court,  in  undertaking  to  in- 
struct on  the  whole  case,  should  have  cov- 
ered this  issue.  I  do  not  agree  to  that 
Counsel  for  respondent  argues  that  as  there 
was  no  plea  of  partnership,  the  answer  be- 
ing a  general  denial,  that  the  evidence  as 
to  partnership  should  have  been  disregarded^ 
Whether  it  should  have  been  pleaded  is  not 
necessary  to  decide,  as  the  evidence  concern- 
ing it  went  in  without  objection. 

[6]  Appellant  complains  of  the  refusal  of 
the  court  to  give  an  Instruction  asked  by  him 
which,  tn  substance,  told  the  Jury  that  U 
it  believed  from  the  evidence  that  the  serv- 
ices mentioned  in  the  second  count  of  the 
petition  were  x>erformd  under  an  agreement 
between  plaintiff  and  defendant  and  that  de- 
fendant "did  not  under  such  agreement  men- 
tioned in  these  instructions,  agree  to  pay  plain- 
tiff a  salary  for  all  or  any  part  of  such  serv- 
ices, then  plaintiff  is  not  entitled  to  recover 
on  the  second  count  of  his  petition  and  your 
verdict  on  such  count  will  be  for  defendant" 
This  instruction  is  not  correct  and  should 
not  have  been  given  in  the  form  asked;  it 
would  have  been  error  to  say  that  plaintiff 
could  not  recover  for  "all  or  any  part"  un- 
less defendant  had  agreed  to  pay  plaintiff 
for  all  or  any  part,  for  the  defendant  surely 
was  entitled  to  recover  for  that  part  of 
the  serrices  he  might  liave  proven  he  had 
rendered. 

The  above  assignments  are  the  material 
ones.  As  the  Judgment  will  be  reversed  and 
the  cause  remanded,  it  is  unnecessary  to  con- 
sider the  assignment  as  to  the  amount  of  the 
verdict 

We  find  no  suggestion  whatever  in  the  ar- 
gument of  counsel  for  appellant  evoi  t«id- 
Ing  to  show  why  the  motion  in  arrest  of 
Judgment  should  t>e  sustained. 

For  error  in  the  first  instruction,  in  that 
it  fails  to  cover  the  whole  case,  while  pur- 
porting to  do  so,  the  majority  of  the  court 
are  of  the  opinion  tbat  the  Judgment  should 
be  reversed  and  the  cause  remanded.  It  is 
so  ordered. 
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CBEASirr  y.  CBEASET. 

(St  Louis  Court  of  Appeals.  liRssourL  Not. 
12,  1912.    Rehearing  Denied  Dec.  8, 1912.) 

1.  Husband  and  Wife  (S  288*)  —  Separate 
Maintenance  —  Right  to  Allowance  or 
Maintenance. 

In  view  of  Rev.  St  1909,  \  8295,  providing 
for  support  and  separate  maintenance  for  a 
wife,  that  the  allowance  shall  be  for  such  time 
as  the  natare  of  the  case  shall  require,  and  that 
the  court  shall  from  time  to  time  make  further 
orders  as  shall  be  just,  a  husband's  abandon- 
ment of  and  failure  to  support  his  wife  will  not 
entitle  her  to  separate  maintenance  for  any  giv- 
en length  of  time,  and  hla  sincere  offer  to  take 
her  back  and  maintain  her  with  conjugal  kind- 
ness and  affection,  even  after  decree  for  main- 
tenance, will  defeat  her  right  to  separate  main- 
tenance. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1077;   Dec.  Dig.  i  288.*] 

2.  Husband  and  Wife  (|  298Mi*)— Sefakatx 
Maintenance— Postponement. 

In  an  action  for  separate  maintenance  It  Is 
not  error  for  the  trial  court  to  take  the  case 
under  advisement  and  postpone  its  decision  to 
a  later  date  in  order  to  give  the  parties  an  op- 
portunity to  become  reconciled. 

TEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {f  1091,  1092;  Dec.  Dig.  { 
288%.*] 

3.  Aj^pbal  and  Ebbob  (|  26S*) — Ezceftionb 
IM  Coubt  Below. 

Unless  excepted  to,  the  propriety  of  the  ac- 
tion of  the  trial  court  in  taking  an  application 
for  separate  maintenance  under  advisement  and 
postponing  Ita  decision  so  that  the  parties  may 
become  reconciled  cannot  be  reviewed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  1461,  1536-1561 ;  Dec 
Dig.  i  265.*] 

4.  Husband  and  Wife  ({  298%*)— Reopkw- 
iRo  Case— Dibcbetion  of  Trial  Coubt. 

In  an  action  by  a  wife  for  separate  mainte- 
nance, the  trial  court  has  the  discretionary  pow- 
er of  reopening  the  case  and  bearing  adoittonal 
evidence  on  the  husband's  attempts  to  effect  a 
reconciliation  after  the  action  liad  been  taken 
under  advisement 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  H  1091,  1092;  Dec.  Dig.  | 
29872.  ] 

5.  Husband  and  Wife  ({  297*)— Sepabate 
Maintenance — Evidence. 

In  a  suit  by  a  wife  for  separate  mainte- 
nance^ evidence  held  to  support  a  finding  that 
the  defendant  offered  in  good  faith  to  take  plain- 
tiff back  and  maintain  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1090;   Dec.  Dig.  {  297.*] 

6.  Husband  and  Wife  (f  299*)  —  Sepabate 

MaINTBHANCB— JUDOMXNIB  —  CONCLUSIVE- 
NESS. 

An  adverse  judgment  in  sn  action  for  sep- 
arate maintenance  by  a  wife  whose  husband 
had  abandoned  her,  will  be  no  bar  to  a  future 
action,  if  upon  the 'resumption  of  the  marital 
relations  he  shall  illtreat  her,  or  upon  an  at- 
tempt to  return  to  him  in  accordance  with  his 
offer  he  shall  repulse  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  1094-1097;  Dec.  Dig.  | 
299.*] 

Appeal  from  Glrctilt  Court,  Andrain  Coun- 
ty; Jas.  D.  Bamett,  Judge. 
Action  by  Carrie  B.  Creasey  against  Ma- 


son M.  Creaaey.    From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Suit  for  maintenance  brought  by  the  wife 
against  the  husband  under  the  provisions  of 
section  8205  of  the  Revised  Statutes  1909. 
The  defendant,  husband,  bad  judgment,  and 
the  plaintiff  has  appealed. 

The  petition  alleged  that  defendant,  with- 
out good  cause,  abandoned  his  wife  and  re- 
fused and  neglected  to  provide  for  her,  oth- 
er than  to  permit  her  to  occupy  one  ft.  bis 
tenement  houses.  The  answer  admits  the 
marriage  and  contains  a  general  denial; 
also  a  plea,  in  substance,  that  defendant  bad 
offered  to  receive  his  wife  again  into  his 
home  and  to  afford  her  suitable  maintenance, 
and  was  willing  and  able  to  do  so,  and  that 
such  offer,  willingness,  and  ability  continued 
up  to  the  time  of  filing  the  answer.  The  re- 
ply alleged  that  the  offer  was  not  made  In 
good  faith  and  that  defendant  was  not  will- 
ing, etc.  The  trial  began  on  June  14,  1010, 
and  the  hearing  occupied  that  and  the  next 
day.  The  parties  then  announced  that  they 
rested,  whereupon  the  court  gave  some  dec- 
larations of  law  as  offered  by  the  plalntlftj 
modified  some  and  gave  them  as  modified, 
and  refused  others.  It  then  laid  the  case 
over  "to  give  the  parties  an  opportunity  to 
become  reconciled."  On  November  9,  1910^ 
the  matter  was  called  again  foir  bearing; 
both  the  parties  and  their  attorneys  being 
present,  and  the  court  offered  to  give  each 
party  an  opportunity  to  offer  further  evi- 
dence as  to  anything  which  might  have  hap- 
pened In  the  interim.  The  defendant  then 
offered  testimony  as  to  what  had  occurred 
in  the  way  of  endeavors  on  his  paH;  to  effect 
a  reconciliation  with  bis  wif&  The  plaintiff 
offered  no  testimony  and  refused  to  offer 
any,  contenting  herself  with  a  mere  formal 
statement  by  counsel  in  open  court  that  hef 
husband's  endeavors  were  not  in  Earnest; 
that  some  six  weeks  before  she  had  asked 
the  court  to'  allow  the  coata  and  stated  as  a 
ground  for  the  motion  that  she  willingly  for- 
gave the  defendant  and  promised  to  live 
with  blm  as  his  wife;  that  the  motion  still 
remained  undisposed  of  and  no  effort  had 
been  made  to  call  it  up;  that  "we  do  now 
consent  to  return  and  live  with  him."  Coun- 
sel for  plaintiff  stated  that  he  "offered  no 
testimony  at  all  on  the  theory  that  all  this 
testimony  has  been  improper."  Thereupon 
the  court  rendered  its  decision  and  caused 
judgment  to  be  entered,  wherein  it  finds  on 
the  entire  evidence  that,  though  defendant 
originally  abandoned  plaintiff  without  cause 
and  conttnued  in  fault  until  he  endeavored 
in  good  faith  to  become  reconciled  to  his 
wife  and  to  provide  for  her,  be  has  since 
September  term,  1910,  "been  in  good  faith 
endeavoring  to  be  reconciled  to  bis  wife  and 
to  have  her  live  with  blm  and  to  make  am- 
ple provision  for  her,"  and,  "finding  no  good 
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sreason  for  the  parties  to  longer  live  sepa- 
rate and  apart,"  the  court  dismissed  the 
cause  at  defendant's  cost  The  testimony  up- 
on which  these  findings  were  based  occupies 
522  pages  of  the  printed  record.  It  is  not 
practicable  to  set  forth  within  the  necessa- 
rily narrow  confines  of  a  Judicial  opinion 
ev«n  a  full  synopsis  of  such  a  mass  of  testi- 
mony. The  only  question  raised  here  which 
calls  for  a  reference  to  the  testimony  la 
whether  the  defendant's  offer  to  take  his 
wife  back  was  made  in  good  faith.  With 
that  question  tn  mind  we  have  carefully  re- 
viewed the  entire  testimony  and  base  oar  de- 
cision of  the  question  last  mentioned  on 
that.  However,  the  following  statement  is, 
we  believe,  a  fair  indication  of  the  general 
purport  or  trend  of  the  testimony: 

Plaintiff  and  defendant  were  married  in 
Mexico,  Mo.,  April  17.  1907.  Both  had  been 
residents  there  for  25  or  30  year&  Each  had 
been  married  before.  She  had  a  minor  son 
by  her  former  marriage ;  he  bad  three  minor 
children  by  his.  He  was  46  years  of  age  at 
the  time  of  the  trial,  was  engaged  in  the 
secondhand  furniture  bnslness,  and  had  prop- 
erty worth  some  $20,000.  and  an  income  of 
about  $175  per  month.  He  was  a  sober.  In- 
dustrious man,  and  both  were  of  excellent 
moral  character.  Upon  their  marriage  they, 
with  their  respective  children,  took  up  their 
abode  in  a  commodious,  well-furnished,  and 
desirably  situated  residence  which  was  own- 
ed by  the  defendant  Plaintiff's  aged  father 
also  soon  made  his  home  there,  paying  no 
l)oard,  though  there  is  some  evidence  that  he 
did  work  for  defendant  to  pay  for  his  keep. 
Foi^  over  a  year  and  a  half — that  is,  until 
about  January  1,  1909 — happiness  reigned 
supreme  in  the  home,  and  kindness  and  re- 
spect characterized  the  conduct  of  its  in- 
mates toward  each  other.  Just  what  caused 
an  entire  change  after  that  date  la  not  dis- 
closed, but  thereafter  tlie  partiee  became 
cold  and  indifferent  and  avoided  and  repuls- 
ed each  other.  He  was  ddscourteous,  pro- 
fessed not  to  love  her,  and  reproved  her  in 
the  presence  of  his  children,  and  she  was  not 
without  fault  Nothing,  however,  occurred 
between  the  parties  which  formed  any  in- 
superable obstacle  to  them  thereafter  becom- 
ing reconciled.  Affairs  culminated  In  defend- 
ant moving  plaintiff  into  another  and  small- 
er bouse  owned  by  talm  and  then  leaving  her 
and  filing  suit  for  divorce,  charging  that  she 
had  offered  such  indignities  to  him  as  to  ren- 
der his  condition  intolerable.  He  filed  the 
divorce  suit  on  July  21,  1909,  the  day  he 
left  her.  He  left  her  no  money  and  little 
provisions,  and  after  a  while  ordered  the 
merchants  of  the  town  to  sell  her  nothing  on 
his  credit.  He  contributed  nothing  to  pur- 
chase food  and  clothing  for  her  until  Feb- 
ruary 7,  1910,  when  the  court  in  this  suit 
for  maintenance,  made  her  a  temporary  al- 
lowance  of    $100    for    immediate    personal 


needs,  $1-50  for  her  attorney's  fees,  and  $40 
per  month  thereafter.  Until  then  she  sub- 
sisted on  money  she  earned,  clerking  In  a 
department  store,  and  on  such  credit  as  she 
could  obtain  on  her  own  account  occupying, 
howe'^er,  the  house  he  had  placed  her  in, 
rent  free. 

On  September  29,  1909,  while  his  divorce 
suit  was  pending,  the  defendant  herein  call- 
ed upon  plaintiff.  A  Mrs.  Tucker  was  mak- 
ing a  call  on  plaintiff  at  the  time.  There- 
upon, in  the  presence  of  Mrs.  Tucker,  he 
asked  his  wife  to  come  back  to  him.  It  is 
needless  to  describe  that  offer  or  incident 
here.  It  is  described  and  discussed  In  an- 
other suit  between  the  parties,  the  opinion 
in  which  is  handed  down  with  this  one. 
Creasey  v.  Creasey,  151  S.  W.  219.  It  is  the 
same  with  other  offers  alleged  to  have  been 
made  up  to  the  time  of  the  first  hearing  of 
this  suit  It  may  be  accepted  that  defend- 
ant made  no  sincere  offer  to  return  to  his 
wife  or  to  take  her  back  until  at  least  after 
such  first  hearing.  The  divorce  suit  was 
dismissed  on  September  29,  1909,  the  day 
defendant  first  called  on  bis  wife  after  the 
separation,  as  aforesaid.  At  the  first  hear- 
ing in  this  suit  defendant  professed  to  love 
his  wife,  and  expressed  a  desire  and  willing- 
ness to  have  her  come  back.  On  her  part 
she  denied  that  she  had  gotten  into  a  tem- 
per of  mind,  that  she  did  not  love  her  hus- 
band, and  said  that  she  loved  him  all  the 
time.  She  would  not  say  whether  she  loved 
him  at  the  time  of  the  trial.  She  admits 
that  she  had  done  nothing  towards  resuming 
her  marital  relations.  Being  asked  whether 
she  would  liv6  with  her  husband,  she  was 
not  permitted  to  answer  because  of  the  ob- 
jection of  her  counsel.  The  evidence  on  the 
second  hearing  tends  to  prove  that  after  tb& 
first  hearing — that  is,  after  the  court  had 
laid  the  case  over  to  give  the  parties  a 
chance  to  become  reconciled — the  defendant 
called  on  plaintiff  three  times  trying  to  in- 
duce her  to  return  to  him  and  met  with  re- 
fusals. Then  he  went  to  Texas  on  a  visit 
and  while  there  wrote  two  letters  to  her. 
They  are  profuse  with  protestations  of  love 
and  entreaties  to  her  to  come  back  to  him 
and  contain  promises,  to  forgive  and  re- 
quests to  be  forgiven.  It  does  not  appear 
that  she  answered  any  but  the  first  letter. 
In  snch  answer,  under  date  of  July  13,  1909, 
she  told  him  that  It  seemed  too  true  that  he- 
had  already  forgotten  the  way  he  had  "im- 
posed" on  her,  and  suggests  that  he  had 
written  at  some  other  person's  suggestion 
and  dictation  and  not  with  bis  own  words. 
She  insinuates  that  he  is  writing  pursuant 
to  a  "lesson"  in  accordance  with  a  "plan." 
She  states  that  her  heart  is  broken;  that 
she  feels  entitled  to  his  love  and  would  give 
the  world  for  it  but  that  her  intuition  tells 
her  that  it  would  never  do,  for  he  had  long 
since  made  up  his  mind  to  discard  and  hu- 
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millate  her.  Her  letter  ends  wltb,  "I  must 
(dose  for  I  tremble  so  as  I  write  this,  and  I 
do  not  want  to  aay  anything  to  discourage 
either  of  ns  In  an  honeet  effort  to  forget 
our  differences."  When  defendant  retnmed 
he  called  on  plaintiff  and  asked  her  if,  after 
studying  the  matter  over,  she  was  ready  to 
come  back,  stating  that  he  was  willing  to 
drop  all  past  tronble  and  wanted  her  to  do 
the  same.  He  testified  that  he  made  this 
call  upon  his  wife  because  he  loved  her.  He 
repeated  these  visits  12  or  15  times  asking 
her  every  time  to  come  and  live  with  him. 
She  refused,  saying  that  he  was  trying  to 
set  a  trap  to  catch  her  in,  and  insisting  that 
he  deed  her  the  house  on  South  Jefferson 
street  if  she  w^it  back,  and  that  he  would 
have  to  go  to  her  lawyers  and  settle  with 
them.  On  October  16,  1910,  be  wrote  to  her 
again  in  the  language  of  love  and  persuasion 
asking  her  to  come  back  or  to  let  him  come 
back,  promising  to  treat  her  right,  etc.  He 
asks  for  one  more  interview,  intimating  that 
he  was  getting  discouraged  and  would  have 
to  give  up  unless  she  would  consent  this 
time.  All  the  letters  mentioned  herein  are 
set  forth  in  full  in  the  case  before  mention- 
ed between  the  same  parties.  Finally  she 
told  him  that  she  was  "going  to  let  the 
court  pass  on  it." 

During  the  cross-examination  of  defendant, 
plaintiff's  attorney  asked  him  whether  if  be 
was  required  to  pay  the  attorney's  fee  if  he 
would  pay  It  rather  than  be  living  apart  and 
separate  from  his  wife,  and  he  answered, 
"Certainly."  The  attorney  then  asked  him 
why  he  did  not  take  her  back,  and  he  an- 
swered, "She  wouldn't  go."  Thereupon  de- 
fendant's attorney  challenged  plaintiff's  at- 
torney to  dismiss  this  suit  for  maintenance 
promising  that  defendant  would  take  his 
wife  back  if  it  was  done.  Defendant  inter- 
jected at  this  point,  evidently  addressing 
plaintiff's  counsel :  "Do  you  suppose  I  would 
liave  gone  down  after  this  woman  as  many 
times  as  I  have  and  talked  to  her  the  way  I 
have  and  not  take  her  back?  Would  you 
have  gone  after  anybody  as  many  times  as 
I  have  and  her  sit  there  and  say,  no,  no, 
every  time?  Would  you  have  gone  back  like 
I  have  if  you  wasn't  sincere?  No,  you 
wouldn't,  and  no  other  man."  Plaintiff's  coun- 
sel merely  answered,  "We  will  see,"  and  went 
on  with  his  cross-examination.  After  this 
cross-examination  had  become  rather  acrimo- 
nious, impugning  defendant's  motives  and 
disclosing  or  developing  considerable  antag- 
onism between  him  and  the  examining  coun- 
sel, without,  we  must  say,  having  any  ten- 
iexicy  to  encourage  a  desire  or  display  of  de- 
sire on  defendant's  i)art  for  reconciliation, 
the  defendant  refused  to  tell  plaintiff's  coun- 
sel whether  he  would  take  bis  wife  back,  say- 
ing that,  though  be  had  not  given  up  hope  of 
getting  her  back  and  had  always  wanted  her 
to  come  back,  he  would  let  the  court  decide 
the  matter,  she  having  told  him  repeatedly 


that  the  court  must  decide  it;  that  he  would 
not  say  what  he  would  do  after  the  court  had 
decided  the  matter,  would  not  say  that  he 
would  or  would  not  take  her  back,  would  not 
answer  the  question,  would  go  to  her  and  say 
what  he  wanted  to  say  to  her  regardless  of 
what  her  counsel  did  or  said.  It  seems  that 
plaintifTs  attorneys  filed  herein  a  motion  for 
an  allowance  of  additional  attorney's  fees, 
"and  for  grounds  thereof  says  that  she  will- 
ingly forgives, the  defendant  for  those  un- 
happy differences  which  impelled  her  mainte- 
nance of  the  present  suit,  and  purposes  to 
faithfully  discharge  all  of  her  duties  as  the 
wife  of  defendant"  Defendant  testifies  that 
after  this  motion  was  filed  he  met  his  wife 
and  a^ed  her  if  she  meant  what  was  said 
in  it,  and  she  said  she  did.  He  told  her  the 
court  had  already  allowed  her  attorneys  f  150. 
She  said  he  ought  not  to  pay  it  again  if  that 
was  the  case.  He  proposed  then  that  they 
go  right  away  to  the  court  house)  and  dismiss 
this  proceeding.  She  said:  "No,  sir;  I  am 
going  to  let  the  c6urt  pass  on  it."  As  we 
have  already  mentioned,  the  plaintiff  refused 
to  offer  any  evidence  on  the  second  bearing. 

C.  A.  Barnes  and  D.  A.  Murphy,  both  of 
Mexico,  Mo.,  for  appellant  L.  P.  Crigler  and 
Barclay,  Fauntelroy  &  CuUen,  all  of  St 
Louis,  and  Fry  &  Bodgers,  of  Mexico,  Mo., 
for  respondent 

CAULFIEIiD,  3.  (after  staUng  the  facts 
as  above).  [1]  Plaintiff's  counsel  advances 
the  theory  that  the  only  issues  of  fact  that 
could  be  raised  or  tried  were  whether  the 
husband  without  good  cause  abandoned  his 
wife  and  neglected  or  refused  to  support 
her,  and  that  therefore  it  was  error  for 
the  court  to  consider  the  question  wheth- 
er the  defendant  was  able  and  willing  to 
resume  his  duty  of  making  proper  provi- 
sion for  his  wife  and  to  become  recon- 
ciled to  her  and  honestly  endeavored  to  do 
80.  Carrying  this  theory  to  its  logical  con- 
clusion, plaintiff's  counsel  contends  in  his 
brief  that,  an  abandonment  and  failure  to 
provide  for  the  wife  having  been  shown  to 
have  existed,  "the  only  thing  remaining  was 
for  the  plaintiff  to  determine  upon  what 
length  of  time  she  desired  a  separate  main- 
tenance and  support  to  be  awarded,  and,  if 
substantial  evidence  was  adduced  supporting 
her  prayer,  it  then  became  the  duty  of  the 
court  to  award  it  for  such  period  of  time^  so 
that  when  the  plaintiff  in  the  case  at  bar  re- 
quested an  allowance  for  the  remainder  of 
her  natural  life  and  predicated  her  prayer 
upon  the  proposition  that  the  defendant  had 
given  plaintiff  cause  for  divorce,  a  decree  In 
accordance  with  her  prayer  was  the  only  al- 
lowance the  court  could  make."  Such  the- 
ory and  the  contention  based  on  it  are  with- 
out merit  or  precedent  to  sustain  them.  The 
courts  of  various  states  differ  as  to  whether 
they  have  power,  without  statutory  author- 
ity, to  make  and  enforce  an  allowance  for 
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separate  maintenance  except  as  Incident  to 
a  divorce  proceeding;  but  there  does  not 
seem  to  be  any  question  that  a  sincere  offer 
on  the  husband's  part  to  take  back  and  main- 
tain the  wife  and  treat  her  with  conjugal 
kindness  and  affection  will  generally  defeat 
her  right  to  a  separate  allowance.  21  Cyc. 
1602;  Kenley  v.  Kenley,  2  Aov.  (Miss.)  751 ; 
Hair  T.  Hair,  10  Rich.  Eq.  (S.  C.)  163; 
Schraeder  t.  Schraeder,  26  111.  App.  524;  Mc- 
Mullln  v.  McMulUn,  123  Cal.  653,  56  Pac.  564; 
Sklttletharpe  v.  Skittletharpe,  130  N.  0.  72, 
40  S.  E.  851.  The  wife  gets  no  vested  right 
to  separate  maintenance  because  her  hus- 
band has  abandoned  and  refused  to  provide 
for  her.  Such  right  ceases  if  he  does  not  per- 
sist in  such  wrongful  conduct  and  sincerely 
offers  to  resume  his  marital  relations  and  ob- 
ligations. Schraeder  v.  Schraeder,  supra. 
Nor  la  the  husband's  offer  to  deal  rightly  by 
his  wife  any  the  less  effective  to  defeat  his 
wife's  right  to  separate  maintenance  because 
made  after  being  sued  for  separate  mainte- 
nance or  even  after  a  Judgment  in  such  suit, 
though,  of  course,  the  lateness  of  his  re- 
pentance might  be  considered  in  adjudging 
the  question  of  his  sincerity.  Schraeder  v. 
Schraeder,  supra.  In  fact,  the  Judgment 
should  be  so  framed  as  to  anticipate  that 
contingency  and  allow  only  for  a  separate 
support  to  the  wife  until  he  will  take  her 
back  and  treat  her  with  conjugal  kindness 
and  affection;  and  such  are  the  usual  terms 
of  such  Judgmenta  1  Bishop  on  Marriage, 
Divorce  &  Separation,  S  1417.  If  he  should 
sincerely  become  willing  and  offer  to  do  that, 
the  necessity  for  separate  maintenance  would 
cease.  Skittletharpe  v.  Sklttletharpe,  supra. 
If  the  Judgment  was  otherwise  drawn,  It 
would  still  be  the  duty  of  the  court  to  refuse 
to  enforce  it.  If  it  appeared  that  the  parties 
had  come  together  again,  or  that  the  husband 
was  willing  to  assume  his  marital  relations 
and  obligations  and  was  prevented  only  by 
his  wife's  refusal  from  doing  so.  Reld  v. 
Robinson,  9  Lower  Can.  Jurist,  103.  Our 
statute  is  in  harmony  with  the  foregoing 
ideas,  for  it  provides  that  the  support  and 
maintenance  shall  be  "for  such  time  as  the 
nature  of  the  case  and  the  circumstances  of 
the  parties  shall  require,"  and  that  the  court 
shall  "from  time  to  time  make  such  further 
orders  touching  the  same  as  shall  be  Just" 
Section  8295,  R.  S.  1909. 

Applying  these  principles  to  the  facts  of 
the  case  at  bar.  It  Is  evident  that  the  trial 
court  did  not  err  In  denying  plaintiff  a  Judg- 
ment for  separate  maintenance;  it  being  sat- 
isfied by  substantial  evidence  that  defendant 
was  willing  and  had  repeatedly  offered  to 
resume  his  marital  relations  and  obligations, 
and  was  prevented  from  doing  so  only  by  the 
refusal  of  his  wife. 

[t,  3]  It  was  not  error  for  the  court  to  take 
the  case  under  advisement  and  postpone  its 
decision  to  a  later  day,  and  if  it  had  been 
plaintiff  did  not  preserve  the  point  by  ex- 
cepting to  sncb  action.    Kuhl  v.  Eohl,  160 


Mo.  App.  363,  140  S.  W.  949.  Plaintiff  did 
not  suffer  because  of  the  postponement,  for 
in  the  meantime  she  was  enjoying  an  allow- 
ance for  temporary  maintenance. 

[4]  Neither  did  the  trial  court  err  in  re- 
opening the  case  and  hearing  additional  tes- 
timony bearing  on  defendant's  attempts,  aft- 
er the  first  hearing,  to  effect  a  recondilaticm 
with  his  wife.  It  is  a  matter  of  discretion 
with  the  trial  court  to  admit  or  exclude  tes- 
timony after  a  case  has  once  been  closed,  and 
such  discretion  will  not  be  Interfered  with 
except  In  case  of  its  manifest  abuse.  Kohl 
V.  Kuhl,  supra.  And  in  a  suit  like  this  for 
separate  maintenance,  where,  as  we  have 
seen,  the  Judgment,  if  for  plaintiff,  would  not 
be  a  final  one,  in  the  sense  that  term  is  osn- 
ally  used,  but  would  only  be  for  separate 
maintenance  until  the  husband  was  sincerely 
willing  to  resume  his  marital  relations  and 
obligations,  and  would  not  preclude  him  from 
afterwards  seeking  to  effect  a  reconciliation, 
evidence  of  the  husband's  present  attitude 
would  be  clearly  pertinent  to  the  matter  be- 
fore the  court,  for  it  would  be  idle  to  enter 
such  a  Judgment  if  the  husband  was  then  will- 
ing to  do  his  duty,  and  therefore  separate 
maintenance  was  not  necessary.  Likewise  it 
wa^  not  error  for  the  trial  court  to  modify  the 
declaration  of  law  offered  by  the  plaintiff 
which  declared  that  If  defendant  abandoned 
plaintiff  without  cause  she  was  entitled  to 
a  separate  maintenance,  by  adding  thereto, 
"until  defendant  resumes  his  duties  ^>f  mak- 
ing proper  provision  for  his  wife  and  becomes 
reconciled  to  her  or  honestly  endeavors  so 
to  do."  Such  addition  was  in  entire  har- 
mony with  the  law  as  above  mentioned. 

[(]  Plaintiff  further*  contends  that  the  find- 
ing that  the  defendant's  offer  to  take  her 
back  was  made  In  good  faith  is  not  support- 
ed by  any  evidence  in  the  case.  It  is  clear  that 
there  is  no  foundation  for  this  contention. 
The  evidence  tending  to  support  such  finding 
was  ample  and  was  substantially,  if  not  en- 
tirely, uncontradicted,  as  will  be  seen  from 
our  statement  of  the  facts.  The  plaintiff, 
though  given  an  opportunity,  refused  to  of- 
fer any  testimony  on  that  subject.  Nor  are 
we  Inclined  to  disturb  the  Judgment  because 
the  husband  finally  refused  to  tell  counsel 
for  plaintiff  what  he  would  do  in  the  matter 
of  taking  his  wife  back.  It  is  fair  to  infer 
that  by  that  time— that  is,  at  that  point  in 
his  cross-examination — he  had  became  ag- 
gravated and  wroth  at  plaintHTs  counsel  and 
resented  the  manner  of  his  cross-examina- 
tion, and  such  refusal  could  more  readily  be 
attributed  to  mere  temporary  spleen  directed 
at  plaintlfll's  counsel  than  to  a  real  disposi- 
tion not  to  resume  his  marital  relations.  Es- 
pecially is  this  so  when  his  testimony  as  to 
his  endeavors  to  make  up  with  his  wife  and 
his  declarations  in  the  prior  part  of  his  tes- 
timony are  considered. 

[6]  We  may  add  to  the  foregoing  that.  If 
the  plaintiff  returns  to  her  husband,  and  he 
should  llltreat  her  to  such  an  extent  as  to 
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justify  ber  living  apart  from  him,  or  If,  up- 
on an  nnequlvocal  attempt  to  return  to  blm, 
be  shall  repulse  her  or  refuse  to  cohabit  with 
her  as  ber  husband,  the  decree  in  this  case 
will  not  bar  ber  remedy  against  him. 
Schraeder  v.  Schraeder,  26  111.  App.  624,  625. 
The  Judgment  Is  affirmed. 


REYNOLDS,    P. 
concur. 


J.,   and   NOHTONI,   J., 


•CREASEY  ▼.  CREASEY. 

(St.  LoaU  Court  of  Appeals.     MissourL    Nov. 
12,  1912.    Rehearing  Denied  Dec.  3,  1912.) 

1.  DivoRCB  (8  87*) — ^Desbbtioit — ^What  Cow- 

BTITDTEa. 

Where  a  husband  wrongfully  abandoned  his 
wife,  she  is  not  guilty  of  desertion  In  living 
apart  from  him,  unless,  after  a  bona  fide  effort 
on  his  part  to  effect  a  reconciliation  and  to  ob- 
tain her  consent  to  his  return,  she  refuses  and 
continues  to  live  apart  for  the  statutory  period. 

[Ed.    Kote. — For   other    cases,    see    Divorce. 
Cent  Dig.  U  27,  107-132;   Dec  Dig.  {  37.»] 

2.  DivoBCB  (J  133*)  —  Actions— DE8EBTI0N— 

E^FFOBTS  AT   ReCORCIUAIION. 

In  an  action  by  a  husband  for  divorce,  evi- 
dence held  to  show  tliat  his  first  efforts  at  rec- 
onciliation were  not  in  good  faitii,  but  that  sub- 
sequent efforts  and  attempts  were  in  good  faith. 

{Ed.    Note. — For   other    cases,    see    Divorce, 
Cent  Dig.  If  44&-418:   Dec.  Dig.  f  133.*] 

3.  DiTOROB  (f  37*)— Desebtion — Ettobts  at 
Reconciuation. 

Where  a  husband  abandoned  his  wife,  pre- 
vious insincere  efforts  to  return  and  effect  a 
reconciliation,  while  material  on  the  integrity  of 
subsequent  ones,  do  not  preclude  him  from  the 
advantage  of  a  bona  fide  effort  so  as  to  render 
her  acts  in  continuing  to  live  apart  desertion. 

[E^    Note.— For    other    cases,    see    Di\torce, 
Cent  Dig.  H  27,  107-132 ;   Dec.  Dig.  {  37.*] 

4.  DivoBCE  (I  87*)— Desebtion- Efforts  at 
Recorciuatioit. 

Where  actions  for  divorce  and  separate 
maintenance  were  pending  between  husband  and 
the  wife  whom  he  had  abandoned,  the  husband 
who  bad  made  namerous  efforts  at  reconcilia- 
tion was,  upon  the  wife's  offer  to  return  to  him, 
made  the  night  before  tbe  day  on  which  her 
action  for  maintenance  was  to  be  called,  enti- 
tled to  require  as  a  condition  to  receiving  her 
baclc  that  she  agree  to  dismiss  the  action,  with- 
out losing  the  benefit  of  his  offers. 

(Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  H  27,  107-132;   Dec.  Dig.  i  37.*] 

6.  Divorce  ({  37*)— Desebtion— Effobts  at 

Reconciliation. 

Where  a  wife,  whose  husband  abandoned 
lier,  instituted  an  action  for  separate  mainte- 
nance, alleged  offers  in  her  motions  for  attor- 
ney's fees  that  she  was  at  all  times  willing  and 
ready  to  resume  marital  relations,  being  but  ex- 
cuses for  demanding  money,  are  not  such  bona 
fide  offers  as  to  render  the  husband  guilty  of 
desertion. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  |{  27,  107-132;   Dec.  Dig.  f  37.*] 

9.  Divorce    (j    37*)  —  "Desertion"  —  What 
CowsTiTtrras. 

A  husband's  wrongful  abandonment  of  his 
wife  does  not  constitute  desertion,  if  within  one 


year  thereafter  she  showed  by  her  words  or  con- 
duct that  she  acquiesced  in  the  separation. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |S  27,  107-132 ;    Dec.  Dig.  i  37.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2020-2024;  voL  8,  p.  7635.] 

7.  Divorce  (J  37*)— Grounds — Desertion. 

Where  a  .husband  wrongfully  left  his  wife, 
and  she  refused  to  return  to  him  for  more  than 
a  year,  although  he  in  good  faith  requested  her 
return,  the  separation  for  more  than  a  year  does 
not  entitle  ber  to  a  divorce;  the  original  aban- 
donment in  itself  not  being  ground  for  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  27,  107-132;   Dec  Dig.  |  37.*] 

8.  Divorce  (|  133*)—De8ertion— Evidence — 
Consent. 

In  an  action  for  divorce  evidence  held  to 
establish  that  a  wife  consented  to  her  husband's 
living  apart 

[Ed.  Note. — FoV  other  cases,  see  Divorce, 
Cent  Dig.  Si  44e-448;   Dec  Dig.  |  133.*] 

Appeal  from  Circuit  Court,  Pllce  County; 
W.  T.  Ragland,  Judge. 

Suit  for  divorce  by  Mason  Creasey  against 
Carrie  B.  Creasey.  From  a  judgment  award- 
ing defendant  a  divorce,  plaintiff  appeals. 
Reversed  and  remanded,  wltb  directions. 

Suit  for  divorce,  wherein  plaintiff  was 
denied  a  divorce  and  defendant  was  granted 
one  under  the  testimony  on  her  cross-bill, 
with  $2,500  alimony  in  gross.  Plaintiff  has 
appealed.  The  statutory  grounds  for  divorce 
stated  In  the  petition  are:  (1)  That  defend- 
ant absented  herself  without  a  reasonable 
cause  for  tbe  space  of  one  year ;  (2)  that  she 
offered  such  indignities  to  plaintiff  as  render- 
ed his  condition  intolerable,  particularizing. 
In  ber  cross-bill  defendant  states  against  tbe 
plaintiff  the  statutory  gp:ound  of  offering  her 
such  indignities,  etc,  particularizing.  She 
also  makes  an  allegation,  which  tbe  trial 
court  treated  as  a  sufficient  charge  that  de- 
fendant absented  himself  without  reasonable 
cause  for  the  space  of  one  year,  as  follows: 
"That  plalntift,  disregarding  his  duties  as 
tbe  husband  of  the  defendant,  did  on  or 
about  the  21st  day  of  July,  1909,  without  any 
cause  or  excuse  whatsoever,  and  against  the 
desire  and  without  tbe  consent  of  defendant, 
deserted  and  abandoned  defendant,  and  since 
said  date  has  ever  failed,  neglected,  and  re- 
fused to  support  and  contribute  to  the  sup- 
port and  maintenance  of  defendant  and  to 
make  any  provision  therefor,  other  than  to 
permit  ber  to  occupy  one  of  bis  tenement 
houses  and  a  special  allowance  provided  for 
a  short  period  of  time  by  tbe  court  In  a 
former  and  other  cause." 

With  a  view  to  determining  whether  it 
justifies  the  decree,  we  have  carefully  ex- 
amined the  evidence,  which  occupies  over  660 
pages  of  the  printed  abstract  As  a  result 
thereof  we  adopt  certain  of  tbe  findings  of 
fact  embodied  in  tbe  decree  of  tbe  circuit 
court,  as  follows:  "The  court  finds:  That 
plaintiff  and  defendant  were  married  at 
Mexico,  Mo.,  on  the  17th  day  of  April,  1907, 
and  continued  to  live  together  as  husband 
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and  wife  from  tbat  date  until  the  21st  day 
of  July,  1909.  Tbat  plaintiff  and  defendant 
from  the  date  of  their  marriage  until  the 
latter  part  of  January,  or  first  of  February, 
1900,  faithfully  demeaned  themselres,  and 
tbat  each  treated  the  other  with  kindness 
and  affection.  That  during  the  latter  part  of 
January,  or  first  of  February,  1909,  for  some 
reason  not  disclosed  by  the  eridence,  a  cool- 
ness sprang  up  between  them,  and  their  rela- 
tions became  estranged,  and  from  that  time 
on  until  tbeir  separation  on  the  21st  day  of 
July,  1909,  there  were  mutual  acts  of  retal- 
iation and  recrimination  tending  to  alienate 
and  destroy  their  mutual  affection;  but  the 
court  finds  that  all  of  the  acts  and  conduct  on 
the  part  of  each  of  them,  whether  taken  sin- 
gly or  together,  did  not  constitute  such  indig- 
nities as  to  render  the  condition  of  either  of 
them  intolerable  within  th^  meaning  of  the 
statute  so  as  to  entitle  either  of  them  to  a 
divorce  on  the  ground  of  Indignities  alone. 
The  court  further  finds:  That  from  the  date 
of  the  marriage  of  plaintiff  and  defendant 
until  the  16th  day  of  July,  1909,  they  Uved 
in  a  large  and  well-furnished  residence  locat- 
ed in  a  desirable  residence  district  in  the 
city  of  Mexico,  Mo.  That  on  the  16th  day  oi 
July,  1909,  the  plaintiff,  with  the  intention  of 
getting  defendant  out  of  his  home  and  with 
the  intention  of  abandoning  her,  after  having 
so  done,  furnished  a  smnll  liouse  in  a  different 
part  of  said  city  of  Mexico  and  removed  his 
family,  including  plaintiff,  thereto.  Tbat  on 
the  21st  day  of  July,  1909,  and  without  any 
change  in  the  general  relations  then  existing 
t>etween  plaintiff  and  defendant,  and  without 
any  previous  notice  or  warning  to  defendant, 
plaintiff  without  legal  cause  or  excuse  de- 
serted defendant,  and  on  the  same  date  in- 
stituted In  the  circuit  court  of  Audrain 
county,  Mo.,  his  suit  for  divorce."  We  may, 
at  this  point,  add  to  the  foregoing  that  the 
divorce  suit  last  mentioned  was  voluntarily 
dismissed  by  the  plaintiff  on  the  29th  day 
of  September,  1909,  on  which  day  the  plain- 
tiff had  offered  to  resume  marital  relations 
with  the  defendant  On  November  9,  1009, 
the  defendant  instituted  a  suit  for  separate 
maintenance  tn  the  circuit  court  of  Audrain 
county,  Mo.,  which  said  suit  was  pending 
and  undisposed  of  until  November  9,  1910, 
during  which  time,  however,  and  thereafter, 
from  time  to  time,  the  plaintiff  made  offers 
of  reconciliation  and  to  resume  marital  re- 
lations with  the  defendant,  wUcb  she  did 
not  accept  or  act  upon. 

The  only  question  which  we  deem  neces- 
sary to  consider  at  greater  length  in  this 
opinion  is  whether  either  of  the  parties  is 
entitled  to  a  divorce  on  the  ground  of  deser- 
tion. That  depends  upon  the  sincerity  of 
plaintiff's  offers  of  reconciliation,  and  upon 
whether  by  her  words  or  conduct,  subsequent 
to  his  leaving  her,  she  acquiesced  in  the  sepa- 
ration continuing.  In  these  respects  the  evi- 
dence discloses  the  following  facts:  On  Sep- 
tember 29,  1909,  while  his  first  divorce  suit 


was  pending,  the  plaintiff  called  at  the  defend- 
ant's house.  A  Mrs.  Tucker  was  there  talk- 
ing to  the  defendant.  She  had  come  before 
she  had  her  breakfast  though  she  Uved  about 
four  blocks  away,  and  she  stated  that  fact 
to  defendant  It  appears  to  have  been  the 
first  time  plaintiff  called  since  he  left  his 
wife.  Prior  to  that  time  all  his  efforts  seem 
to  have  t>een  directed  toward  procuring  a 
dissolution  of  his  marriage.  Whether  he  and 
Mrs.  Tucker  met  there  by  prearrangement 
so  that  she  might  serve  as  a  witness  is  a 
question.  Plaintiff  and  Mrs.  Tucker  testify 
that  on  the  evening  before,  he  had  asked  bar 
to  call  for  the  puri)ose  of  ascertaining  wheth- 
er his  wife  would  talk  to  him.  They  both 
assert  tbat  neither  bad  any  idea  of  finding 
the  other  there.  She  says  that  she  had  call- 
ed twice  the  evening  before  and  had  ftilled 
to  find  defendant  in.  Defendant  testifies  In 
effect  that  Mrs.  Tucker  did  not  make  those 
two  calls;  that  she  was  home  at  the  time 
they  were  said  to  have  been  made.  Plaintiff 
does  not  explain  why  he  did  not  postpone 
his  visit  until  he  beard  finally  from  Mrs. 
Tucker  as  to  his  wife's  willingness  to  talk 
with  him.  Defendant's  version  of  what  oc- 
curred on  this  occasion  is  as  follows:  Mrs. 
Tucker  told  her  that  plaintiff  had  been  to 
her  (Mrs.  Tucker's)  house  the  night  before 
and  wanted  to  know  if  defendant  would  have 
a  talk  with  him.  Defendant  said:  "I  don't 
know.  I  haven't  really  recovered  from  the 
way  Mr.  Creasey  has  done  me  to  Imve  a  talk 
with  him."  Then,  seeing  her  husband  ap- 
proaching the  house,  she  said  to  Mrs.  Tucker, 
"There  comes  Mr.  Creasey,  and  I  don't  feel 
like  I  want  to  talk  with  him  yet  awhile." 
Mrs.  Tucker  answered:  "If  I  didn't  want  to 
see  him  I  wouldn't  go  to  the  door."  She  did 
not  go  to  the  front  door  when  he  rang  the 
bell,  and  he  came  around  to  the  kitchen  door 
and  asked  her  if  he  could  come  in.  She  told 
him  it  was  his  house.  He  came  in  and  said: 
"Mamma,  I  have  come  to  have  a  talk  with 
you.  I  want  you  to  forgive  this  and  let's  go 
back."  He  threw  his  arms  out  to  her,  say- 
ing: "Mamma,  I  have  come  to  acknowledge 
I  have  done  wrong.  Come  to  my  arms  and 
let  me  hug  and  kiss  you."  She  answered, 
"Mr.  Creasey,  I  can  say  to  you,  as  you  said 
to  me  time  without  number,  that  you  need 
not  come  to  me."  Then  he  said,  "Now  you 
see,  Mrs.  Tucker."  Defendant  said,  "Now 
you  see,  Mrs.  Tucker,  wasn't  there  a  plot 
you  two  should  meet  here  this  morning?" 
Mrs.  Tucker  said,  "Oh,  no."  He  then  said: 
"Mamma,  your  nieces  are  coming  this  month. 
I  want  you  to  come  back  home  with  me  to 
the  big  house  so  we  can  entertain  her  in  tlie 
big  house."  She  answered  that  her  niece 
would  be  entertained  wherever  she  was. 
Then  he  said,  "Come  on,  quit  your  foolish- 
ness." She  answered  that  there  was  no  fool- 
ishness with  her;  that  she  could  not  forgive 
yet;  that  she  would  have  to  have  time.  He 
asked  her  how  much  time.  She  said  all  that 
she  wanted;  that  he  had  caused  a  wound  in    . 
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ber  heart  It  would  take  a  long  time  to  beal; 
that  he  bad  not  only  homlllated  her  but  her 
father  by  having  him  arrested.  Then  she 
turned  to  blm  and  said,  "What  would  you 
give  to  have  me  back?"  He  pointed  to  his 
breast,  and  she  answered:  "Oh,  Is  that  all. 
Mr.  Creasey,  should  I  come  back  to  you,  you 
will  have  to  meet  conditions  that  you  don't 
think  you  will  have  to  meet."  She  says  that 
«nded  the  Interview.  Plaintiff  testified,  as 
to  this  first  alleged  attempt  to  effect  a  recon- 
'Cillation:  That  when  he  came  into  the  house 
he  told  her  he  wanted  to  have  a  talk  with  her. 
That  he  saw- she  had  company  there  and  that 
he  wanted  to  talk  to  her  alone.  That  she 
aaid,  "No,  she  wanted  a  witness."  "Very 
well,"  he  said.  Then  followed  his  version  of 
the  conversation,  which  Is  in  substance  like 
hers,  except  that  he  says  she  told  him  he 
would  have  to  deed  her  enough  property  to 
keep  her  as  long  as  she  lived.  Mrs.  Tucker's 
testimony  corroborates  his. 

We  may  add  here  that,  when  plaintiff's 
salt  for  maintenance  came  on  for  trial,  Mrs. 
Tucker  appeared  as  a  very  friendly  witness 
to  plaintiff,  having  come  voluntarily  from 
Denver,  Colo.,  where  she  was  then  living,  for 
the  purpose  of  testifying  on  his  behalf.  It 
may  also  be  said  that  before  she  went  to 
<k>lorado  ber  conduct,  if  defendant's  testi- 
mony is  to  be  credited,  savored  of  intermed- 
-dllng  in  the  affairs  of  this  couple.  Plain- 
tiff caused  his  then  pending  divorce  suit  to 
be  dismissed  on  that  day.  Defendant  heard 
of  ttUs  in  a  day  or  two.  The  divorce  suit 
■was  then  reinstated  at  her  instance  in  order 
to  have  her  motion  for  attorney's  fees, 
which  was  pending  at  the  time  of  the  dismiss- 
al, passed  on.  It  was  then  finally  dismissed. 
He  does  not  appear  to  have  communicated 
further  with  his  wife  until  October  28,  1909, 
when  he  sent  her  a  letter  by  registered  mall. 
It  was  excluded  from  evidence  on  the  ground 
that  it  was  a  privileged  communication,  and 
it  is  not  preserved  in  the  record.  Plaintiff 
testifies  that  he  sent  WUl  Steele,  her  Intl- 
jnate  friend,  to  see  her.  In  bis  ansnver  filed 
In  the  maintenance  suit  plaintiff  states  that 
he  sent  a  friend  of  hers  and  his,  referring, 
we  infer,  to  Steele,  "to  get  her  decision," 
meaning  her  decision  on  his  offer  made  In 
the  presence  of  Mrs.  Tucker.  Defendant  ad- 
mits that  in  the  vrinter  or  fall  of  1909  Steele 
«poke  to  her  about  returning  to  ber  husband, 
but  says  that  when  she  asked  him  if  he  had 
been  sent  to  see  her  he  said,  "No."  What  she 
said  to  Steele  is  not  disclosed.  She  filed  her 
«ult  for  maintenance  on  November  9,  1909. 
In  his  answ-er  filed  in  that  suit  on  November 
30,  1909,  plaintiff  admits  that  be  had  brought 
-suit  against  her  for  divorce,  but  charges  that 
it  was  on  account  of  "the  acts  and  conduct 
•of  plaintiff."  He  then  sets  up  his  alleged 
•efforts  to  resume  his  marital  relations  and 
obligations,  and  further  says:  "And  even 
DOW  comes  defendant  and  affirms  his  proffers 
to  this  plaintiff,  and  agrees  to  take  her  back 
4uid  rapport  her  if  she  will  come  and  live 


with  him;  and  that  there  is  no  necessity  for 
her  to  work  for  a  living,  if  she  has  done  so, 
and  no  necessity  for  her  to  have  to  employ 
lawyers  to  get  her  the  necessities  of  Ufe,  but 
that  this  defendant  Is  now  and  has  been  since 
first  making  the  proposition  to  her,  ready, 
willing,  and  able  to  take  her  back  as  his 
wife."  In  her  reply,  filed  June  18,  1910,  she 
stated,  in  response  to  this  renewed  offer: 
First,  that  it  was  not  made  in  good  fiilth; 
second,  "tliat  there  is  such  an  incompatibil- 
ity in  the  temperament,  disposition,  and  pur- 
pose in  life  between  the  plaintiff  and  defend- 
ant that  a  renewal  of  the  marriage  relation- 
ship would  result  in  a  repetition  of  the  same 
or  similar  indignltiee  stated  in  the  plaintiff's 
(her)  petition." 

There  were  two  hearings  had  in  the  main- 
tenance suit;  the  first  ending  June  16,  1910, 
and  the  second  about  November  9,  1910.  At 
the  end  of  the  first  hearing  the  court  laid 
over  the  case  or  withheld  its  decision  to  give 
the  parties  an  opportunity  to  become  recon- 
ciled. Thereupon  plaintiff,  the  husband, 
caused  his  wife's  uncle>  J.  A.  Vaughn,  who 
was  friendly  to  her,  to  go  and  ask  her  to 
come  back  and  live  with  him.  This  was  in 
June,  1910.  She  says  that  she  does  not  re- 
member what  she  told  ber  uncle.  The  uncle 
testified  that  she  answered,  "Not  yet,  she 
couldn't."  He  asked  her  why,  and  she  said: 
"You  don't  know  It  all.  He  has  even  had 
men  to  watch  my  bouse."  (We  may  say  here 
that  this  "watching"  was  done  by  a  de  uty 
sheriff  on  one  occasion  at  plaintiff's  instance 
to  ascertain  what  lawyer  defendant  was  con- 
ferring with.  It  was  not  intended  as  a  re- 
flection on  defendant's  conduct  and  was  not 
so  construed  by  any  one.)  Plaintiff  testified 
that  he  sent  defendant's  pastor  to  see  her  in 
an  effort  to  have  her  come  back.  She  admits 
that  the  pastor  called  and  said  something 
about  her  coming  back  to  her  husband.  That 
she  said:  "Brother  Truex,  you  don't  know 
all.  He  hired  a  man  to  watch  me."  She  tes- 
tifies that  he  told  her  that  her  huSband  had 
not  sent  him.  When  the  pastor  called  is  not 
disclosed. 

Shortly  after  the  first  hearing  of  the  main- 
tenance suit  the  plaintiff  made  a  two  weeks* 
visit  to  Texas.  Defendant  admits  that  he 
called  upon  her  before  going,  though  it  is 
not  disclosed  what  occurred  then.  While  in 
Texas  he  wrote  ber  as  follows:  "Wortham, 
Texas,  July  10,  1910.  Mrs.  Carrie  Creasey, 
Mexico,  Mo. — ^Dear  Wife :  In  writing  you  at 
this  time  X  hardly  know  how  to  commence 
or  what  to  say  under  the  circumstances 
Now  if  I  knu  you  would  answer  and  be  nice 
to  me  I  would  surely  know  better  what  to 
say  and  would  feel  better  about  It  after  I 
had  said  it  But  I  can  and  do  hope  for  the 
best  this  is  Sunday  morning  and  it  Is  nice 
and  cool  and  all  are  well  and  happy  but  my- 
self I  will  go  to  Sunday  school  as  I  havent 
missed  a  Sunday  this  year  this  is  a  fine 
place  good  crops  and  plenty  of  everything 
peaches  plums  in  fact  fruit  of  all  kinds  as 


Digitized  by 


Google 


222 


151  SOUTHWESTBBM  REPORTBB 


(Mo. 


well  as  fried  chicken  are  ripe  here  and  a 
mocking  bird  has  a  nest  in  fathers  yard  and 
the  old  bird  came  and  sit  in  a  tree  close  to 
my  bedroom  windo  about  day  light  this 
morning  and  sang  to  me  for  moore  than  an 
hour  it  was  Just  grand  and  I  am  sure  If  yon 
had  of  been  with  me  yon  would  of  enjoyed 
it  too.  and  I  am  sure  it  would  of  sounded 
much  sweeter  to  me.  For  yon  are  as  usual 
on  my  mind  all  the  time  I  do  certainly  wish 
you  bad  come  with  me  as  I  tried  to  get  you 
to  I  am  sure  we  both  would  be  happier  at 
least  I  know  I  would  and  I  believe  you 
would  for  I  do  not  see  how  yon  can  be  happy 
the  way  things  are  now  I  am  sure  If  yon 
will  come  back  to  me  and  we  both  drop  our 
past  troubles  and  neitheo  one  of  us  never 
mention  the  past  troubl  to  the  other  I  am 
sure  we  can  always  get  along  and  be  happy 
for  ever.  ■  Now  don't  yon  think  so?  Now 
write  and  tell  me  yes  and  that  you  will  come 
to  me  for  in  spite  of  all  that  has  been  done 
and  said  I  still  love  you.  Now  you  Just  stop 
listening  to  others  and  come  to  me  and  see 
if  I  dont  do  as  I  said  I  would  do.  I  hope 
you  have  been  thinking  over  the  two  little 
talks  I  had  with  you  before  I  left  Now 
yon  would  not  say  if  I  could  come  to  see 
you  any  more  or  that  you  would  let  me  in 
or  that  you  would  talk  to  me  if  I  did  come 
and  above  all  you  would  not  say  that  you 
loved  me  not  even  a  little  bit  Now  write 
me  at  once  and  say  yes  I  do  and  will  to 
all  of  them  and  I  will  come  to  you  Just  as 
soon  as  I  get  to  Mexico  for  I  am  always 
lonesome  without  yon  and  I  forgive  you  for 
all  that  has  been  said  or  done  and  I  want 
you  to  do  me  the  same  way  I  know  yon 
said  yon  never  would  be  a  wife  to  me  any 
moore  like  you  had  been  once  but  you  surely 
did  not  mean  that  Now  did  yon.  Please 
answer  this  at  once  and  say  to  me  I  was 
only  Joking  and  did  not  mean  it  Now  I 
conld  and  I  would  write  you  a  long  letter  If 
I  only  knew  you  would  recelv  it  in  the  same 
spirit  of  eamlstness  which  it  was  written 
and  answer  it  I  know  we  are  not  going  to 
live  always  so  let  us  both  live  in  the  future 
80  that  when  our  time  does  come  we  will 
not  be  ashamed  or  afraid  to  go  to  be  Judged 
by  him  who  will  Judge  all  of  us  according 
to  the  deeds  done  In  the  body  and  in  closing 
this  letter  I  want  to  say  to  you  this  much, 
you  are  the  only  little  woman  in  this  world 
I  love  and  the  only  one  I  ever  expect  to  love 
and  I  want  you  to  believe  me  In  all  seariness 
.and  write  to  me  so  I  can  get  your  letter  by 
Saturday  sure.  Lovingly  yours,  with  many 
kisses  Mason.  P.  S.  I  have  Just  been  out 
in  the  county  where  they  had  plenty  of  wa- 
termelons muskmelons  and  fruit  of  all  kinds 
We  sure  had  a  big  time  the  girls  ar  canning 
fruit  and  making  Jelly  and  paservs  to  beat 
the  band  they  all  live  on  farms  and  have 
plenty  of  everything  My  appltlte  is  good 
and  everything  tastes  good  to  me  I  have 
gained  six  pounds  since  I  talked  with  you 


as  there  is  plmty  of  melons  fniit  and  fried 

chickens  here  I  hope  to  continu  to  improve 
in  flesh  for  some  time  yet  and  I  believe  if 
you  will  only  vrrite  me  the -right  kind  of  a 
letter  I  will  get  fat  I  am  going  south  of 
here  next  week  a  few  days  to  look  lor  a 
new  location  to  go  into  business  and  hope  to 
please  you  what  ever  I  do  anyone  can  do 
well  here  if  he  will  only  hustle  ana  I  always 
have  hustled  and  can  yet  if  yon  will  lOTe 
and  encourage  me  for  I  know  yon  should 
ayway  and  belve  you  will.    If." 

This  she  answered  as  follows:  "Mexico, 
Mo.,  July  13,  1910.  My  Dear  Husband:  I 
have  received  your  letter  and  have  read  and 
reread  it  so  often  that  I  can  almost  quote  it 
It  seems  to  true  that  yon  have  already  for- 
gotten the  way  you  Imposed  on  me,  and  I 
cannot  help  feeling  that  like  the  mocking 
bird  you  are  writing  your  lesson  in  imitation 
of  the  bird  rather  than  as  the  originator  of 
the  music.  I  am  glad  that  your  health  is 
improving  and  yon  are  gaining  in  weight  and 
if  you  will  keep  that  up  for  a  few  months 
longer,  and  continue  your  lesson  It  is  possi- 
ble you  may  perfect  you  plans.  My  heart  is 
indeed  broken  and  I  feel  that  I  am  entitled 
to  yonr  love  and  afltection  and  would  give 
all  the  world  for  it  but  somehow  my  Intui- 
tion keeps  telling  me  that  It  would  never 
do,  for  you,  have  long  since  made  up  your 
mind  to  discard  and  humiliate  me.  I  must 
close  for  I  tremble  so  as  I  write  this,  and  I 
do  not  want  to  say  anything  to  discourage 
either  of  us  In  an  honest  efFort  to  forget  our 
differences  Tours  in  haste  Carrie." 

He  also  wrote  to  her  while  there  as  fol- 
lows :  "Wortham,  Tex.,  July  1910.  My  Dear 
Little  Wife:  Mysterious  you  are  still  as 
great  a  mystry  to  me  as  ever.  Now  don't 
you  rember  back  in  1906  before  we  were 
married  I  wrote  you  a  love  letter  and  pic- 
tured to  you  three  kinds  of  trouble  Ist  the 
trouble  you  had  already  had  2nd  the  trouble 
you  have  and  3rd  the  trouble  you  are  looking 
for.  Now  havent  you  had  trouble  enough. 
I  am  sure  I  have.  Now  it  always  will  be  ft 
mystery  to  me  why  you  turned  against  me 
and  treated  me  the  way  you  have  I  am  sure 
I  was  good  to  you  and  no  man  ever  did  love 
a  woman  any  better  and  was  moore  afTeclon- 
et  than  I  was  to  you.  and  I  have  asked 
you  to  forgive  me  for  any  thing  that  I  hare 
done  that  displeased  you  now  it  seems  you 
have  no  love  for  me  at  all  not  even  a  kind 
word  and  all  this  time  you  know  I  do  love 
you  with  all  my  heart  Now  you  said  you 
got  my  letter  but  you  did  not  answer  it  at 
all  you  only  mentioned  the  mocking  bird 
Now  mama  you  try  it  again  and  see  if  you 
cant  answer  this  one  with  a  long  letter  and 
tell  me  I  can  come  and  talk  with  you  and 
you  will  say  something  encouraglu  to  me 
when  I  do  come.  Now  mama  I  am  sure  you 
will  feel  better  over  it  if  you  do.  Now  you 
seem  anxious  for  me  to  stay  here  several 
months  longer  bow  can  you  say  that  when 
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you  know  bow  anzions  I  axa  to  see  and  loye 
yon.  you  apoke  of  the  broken  beart.  yes 
my  heart  is  broken  and  all  for  the  love  of 
yon  and  yon  say  you  feel  you  are  entitled 
to  my  love  and  effectlon  and  would  give  the 
world  for  It  When  you  know  you  had  it 
every  day  yes  every  minute  when  you  for 
some  unknown  reason  to  me  threw  it  away 
just  as  If  it  was  some  uncard  for  toy.  and 
even  now  when  It  is  being  ofFered  to  you 
again  you  are  not  only  refusing  it  but  seem 
to  spurn  it  when  you  know  it  comes  from 
an  honest  heart  and  with  all  searsness  you 
did  not  say  you  would  Uke  to  be  with  me  or 
that  you  would  Uke  for  me  to  be  with  you. 
I  thank  you  for  your  prompness  in  writing 
me  and  do  hope  you  will  be  as  prompt  in 
ansurlng  this  one.  Now  mama  as  you  did 
not  ask  me  to  answer  your  letter  I  am  tak- 
ing the  liberty  Just  as  I  did  in  writing  you 
the  first  time  and  hope  you  will  answer  this 
one  as  promply  as  yon  did  the  other  one  so 
you  think  you  could  give  the  world  for  my 
love  and  aUection  But  your  intuitions  keeps 
telling  you  not  to  except  either  for  it  would 
never  do  Now  you  Just;  listen  to  me  and  you 
come  to  me  and  Stop  listntng  to  your  intui- 
tions and  evry  one  else  and  we  will  both  be 
happier  I  hav^  always  believed  it  was  oth- 
er talk  and  influence  over  you  that  was  the 
cause  of  your  doing  the  way  you  have,  and 
I  believe  if  others  would  let  you  alone  even 
now  you  would  come  and  be  the  sweet  little 
wife  to  me  yon  once  was  oh  how  I  did  love 
you  and  always  will,  you  say  you  do  not 
want  to  say  anything  to  descourage  either 
of  us  in  trying  to  forget  our  differences  are 
you  trying  to  forget  our  difference  if  you 
are  an  honest  effort  will  clear  the  way  I 
have  already  made  the  honest  effort  and  the 
way  is  dear.  Now  forget  the  past  and  writ 
me  a  long  letter,  so  with  lots  of  love  and 
many  kisses  for  you  I  am  always  your  af- 
fectlonally    Mason." 

While  in  Texas  be  also  sent  her  a  post 
card  dated  July  7, 1910,  stating  In  substance 
tliat  be  had  arrived  the  night  before  all 
right  and  had  a  nice  trip,  etc.,  and  ending 
with  "With  love  and  best  wishes  to  you." 
Under  date  of  July  13,  1910,  he  sent  her  a 
post  card  containing  the  printed  words,  "I 
love  but  thee."  From  Mexico,  Mo.,  he  sent 
several  post  cards  to  her  at  Springfield. 
Among  tbese,  one  dated  August  10,  1910, 
bore  the  printed  legend,  "Please  don't  keep 
me  waiting."  Another,  undated,  had  printed 
on  It,  "Some  one  longs  for  some  one."  On 
this  card  be  wrote:  "Better  love  and  lost 
than  never  loved  at  all."  Another,  dated 
August,  1910,  had  printed  on  it,  "If  a  body 
write  a  body  and  get  no  reply,  may  a  body 
ask  a  body  Just  the  reason  why?"  On  Sep- 
tember 8,  1910,  he  sent  her  a  post  card  from 
Colorado.  About  September  21,  1910,  he 
sent  ber  a  post  card  on  which  was  printed, 
"You're  .the  only  girl  I  ever  loved — but  I 
can't   ke^   telling  you    so,    all   the  time." 


Across  this  he  had  written,  "True  as  gospeL" 
On  September  25,  1910,  he  sent  her  a  iwst 
card  on  which  was  printed  a  poem  to  the 
general  effect  that  a  man  was  his  own  best 
friend  and  that  he  should  be  good  to  himself. 
On  August  IS,  1910,  she  sent  him  a  postal 
from  Springfield  on  which  was  printed, 
"What's  the  use  of  loving  if  you  can't  love 
all  the  time?"  On  October  16,  1910,  while 
he  was  in  Mexico,  Mo.,  he  wrote  a  letter  to 
her  as  follows:  "Mexico,  Mo.,  Oct.  16,  1910. 
My  Dear  Wife :  I  hope  you  will  pardon  me 
for  taking  the  libirty  of  writing  you  at  this 
time  for  my  thoughts  are  continaally  of  you. 
Now  I  know  you  do  love  me.  or  you  would 
not  put  your  arms  around  my  neck  and  kiss 
me  so  sweetly  and  so  many  times  and  talk 
so  lovelng  as  yon  did  to  me  last  Sunday 
night  Now  I  have  told  you  I  would  always 
love.  Treat  you  right  and  do  everything  in 
reason  for  you  go  anywhere  with  you  and 
that  I  would  take  you  back  here  where  I 
live  or  I  would. ceme  to  you  where  you  llvek 
Now  what  more  can  I  do  if  you  can  think  of 
anything  moore  please  tell  me  what  it  is. 
you  seemed  Just  a  little  out  of  humor  the 
other  night  when  I  'walked  home  with  you. 
Now  I  .would  like  to  have  one  moore  private 
talk  with  you  and  if  I  cant  induce  you  to 
become  reconsiled  and  live  with  me  I  will 
haf to  give  up-  for  I  have  made  so  many  per- 
sonal appeals  to  you  to  come  back  and  every 
time  I  have  had  to  axcept  no  for  an  answer. 
Now  if  you  will  write  and  tell  me  I  can. 
I  will  come  and  take  you  to  lodge  Tuesday 
night  or  I. will  take  you  home  from  lodge 
which  ever  you  say  Please  write  and  tell 
me  if  either  one  suits  you.  We  can  then 
have  a  long  talk  togather  and  I  do  hope 
good  results  may  follow  please  answer.  Lots 
of  love  and  many  kisses  for  you.  Yours 
Mason." 

Plaintiff  kei>t  copies  of  the  letters  he  wrote 
to  the  defendant  These  letters  were  admit- 
ted in  evidence  over  the  objection  of  the  de- 
fendant that  they  were  privileged  communi- 
cations, on  the  tiieory  that  she  liad  waived 
the  privilege  by  withdrawing  the  objection 
to  them  at  the  trial  of  the  maintenance  suit 
In  addition  to  sending  her  these  letters  and 
post  cards,  he  went  to  her  house  to  talk  to 
ber  16  or  20  times.  On  the  objection  of 
her  counsel  that  it  was  a  privileged  commu- 
nication, plaintiff  was  not  permitted  to  give 
his  version  of  what  was  said  at  these  inter- 
views. She  also  wrote  liim  several  letters 
which  were  not  permiltted  to  be  introduced  in 
evidence  because  of  the  same  objection  ad- 
vanced by  her  counsel.  However,  in  her 
testimony  she  admits  that  on  November  5, 
1910,  "he  had  been  coming  down  there  for 
months  for  me  to  go  home  with  him";  that 
Is,  since  In  June,  1910.  Being  asked  by  her 
counsel  what  plaintiff  said  to  her  when  he 
came  to  see  her,  she  said:  "Well,  he  would 
say,  'Come  on  and  go  with  me,  or  let  me 
stay  with  you.'    The  Court:  And  you  declin- 
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ed,  you  refused  to  do  that?  A.  No,  I  didn't 
come  right  ont  and  refuse."  There  is  no 
doubt,  however,  that  she  did  not  go  back. 
She  admits  that  at  the  time  of  the  first 
hearing  in  the  maintenance  suit  she  conld 
not  see  her  way  back  to  her  husband,  stat- 
ing that  this  was  because  be  treated  her  so 
cool  when  she  "offered  to  return."  it  does 
not  appear  that  she  had  ever  offered  to  re- 
turn, except  that  her  attorneys  in  a  motion 
for  allowance  of  costs  and  attorney's  fees 
had  stated  as  "grounds  thereof  •  •  • 
that  she  willingly  forgives  the  defendant 
(now  plaintiff)  for  those  unhappy  differenc- 
es which  impelled  her  maintenance  of  the 
present  suit,  and  purposes  to  faithfully  dis- 
charge all  of  her  duties  aa  the  wife  of  de- 
fendant." The  court  had  already  allowed 
her  attorneys  $190  as  a  fee.  After  the  first 
hearing  of  the  maintenance  suit,  and  while 
the  plaintiff  was  endeavoring  to  effect  a 
reconciliation  with  hw,  ber  attorneys  filed 
another  motion  In  said  snlt  which  stated 
"that  an  honest  effort  is  being  made  by  plain- 
tiff to  secure  an  amicable  adjustment  of  the 
differences  now  existing  between  the  plaintiff 
and  defendant,  •  »  •  that,  in  order  that 
the  question  of  costs  in  this  case  up  to  the 
present  time  and  the  fees  of  the  attom^s 
therein  may  not  be  in  any  manner  construed 
as  operating  in  restraint  of  an  amicable  ad- 
justment of  said  matters  between  the  par- 
ties, the  said  attorneys  respectfully  ask  the 
court"  to  allow  the  costs  theretofore  asked 
for  and  $750  attorney's  fees,  and  require  the 
defendant  (now  plaintiff)  to  pay  the  same 
forthwith. 

On  October  6,  1910,  both  the  parties  went 
to  Springfield,  lU.,  to  attend  the  State  Fair. 
She  had  previously  told  him  that  she  was 
going.  Though  they  went  on  the  same  train, 
they  did  not  go  in  each  other's  company. 
He  went  alone;  she  went  in  the  company  of 
two  ladies,  one  a  Mrs.  Botkins.  Arriving  at 
Springfield,  be  twice  in  the  railroad  station 
tried  to  get  her  to  go  with  him  to  lila  sis- 
ter's, who  lived  in  Springfield,  with  whom 
they  bad  stayed  on  a  similar  occasion  two 
years  before.  She  told  him  that  the  ladies 
were  with  her.  He  suggested  that  they  go 
too;  his  sister  having  plenty  of  room.  She 
refused.  The  next  day  he  met  her  and  ber 
party  at  the  fair  grounds  and  talked  to  her 
again.  While  talking  to  her,  Mrs.  Botkins 
came  np  and  said,  "Mrs.  Creasey,  are  you 
going  with  Mr.  Creasey  or  with  us?"  to  which 
she  answered,  "I  am  going  with  you."  Mrs. 
Botkins  then  said,  "If  you  are  going  with 
ns,  come  on,  and,  if  you  are  going  with  Mr. 
Creasey,  let  him  take  you  like  a  man." 
Plaintiff  said,  "That's  exactly  what  I  am 
trying  to  do."  Defendant  would  not  go, 
though  she  says  when  he  made  these  ad- 
vances he  was  pleasant  and  gallant.  She 
did  say,  however,  that,  though  be  asked 
ber  to  go  with  him  to  bis  sister's  that  night, 
be  did  not  then  ask  ber  to  come  and  Uve 


with  blm  again.  She  says  that  after  the 
Springfield  incident  and  before  the  main- 
tenance suit  was  finally  determined  he  came 
to  see  her  at  least  on  two  or  three  different 
occasions,  spending  as  much  as  an  hour 
alone  with  ber.  A  single  Isolated  instance 
of  ber  personally  offering  to  go  wltb  him  is 
testified  to  by  defendant  as  having  occur- 
red on  November  5,  1910,  four  days  before 
the  maintenance  suit  was  to  be  called  for 
final  hearing,  and  about  9:30  o'clock  at 
night  She  told  the  story  of  that  night  un- 
der the  assumption  that  all  she  told  occur- 
red in  the  presence  of  ber  boy,  and  then 
disclosed  that  nothing  was  said  in  the  pres- 
ence of  the  boy  except  that  plaintiff  shook 
his  finger  In'her  face  and  said,  "Not  until  you  ' 
promise  me  you  wUl  go  vrltb  me  Monday 
morning."  Ooing  to  the  door  then  he  kissed 
her  and  said,  "Oood-bye,  I  will  be  here  Mon- 
day morning."  The  trial  judge  then  indi- 
cated that  he  would  consider  only  the  frag- 
ment of  the  occurrence  which  the  boy  is 
said  to  have  witnessed,  following  the  theory 
which  defendant  had  invoked,  that  overtures 
for  reconciliation  not  made  in  the  presence 
of  a  third  person  were  privileged  communi- 
cations. We  will,  however,  mention  the  ex- 
cluded story  here.  She  states  that  she  offer- 
ed to  go  home  with  him  that  night  At  first 
he  hesitated,  asking  her  what  made  ber  take 
the  notion.  Then  he  said,  "all  right"  be 
would  go  and  see  that  the  house  was  pre- 
pared for  her  coming.  He  returned  In  about 
15  minutes  and  asked  ber  whether  she 
would  go  with  him  Monday  morning  to  get 
the  records  clear  of  the  maintenance  suit 
This  she  refused  to  do,  and  then  he  would 
not  take  ber  unless  she  would  promise,  which 
she  would  not  do.  Asked  on  cross-examina- 
tion why  she  refused,  she  said  that  she 
"owed  the  man  no  promise."  She  did  not  ex- 
plain bow  be  came  to  kiss  ber  good-bye  and 
to  promise  to  be  bade  for  ber  Monday,  im- 
mediately after  reaching  this  unpleasant 
deadlock.  Plaintiff  on  cross-examination  de- 
nied the  occurrence  and  says  that  she  only 
offered  to  go  providing  be  "did  certata 
things." 

The  separate  maintenance  suit  was  decided 
against  the  wife  on  November  9,  1910. 
Thereafter  on  three  occasions  plaintiff  tried 
to  talk  with  bis  wife  and  she  avoided  him. 
Once  he  called  at  ber  house,  and  she  did 
not  come  to  the  door,  though  the  indications 
were  that  she  was  in.  He  waited  and  tried 
to  speak  to  her  on  the  street  as  she  came 
out  of  the  house,  but  she  passed  on  and  re- 
fused to  talk  to  him.  Another  time  slie 
avoided  him  when  he  asked  to  walk  home 
from  church  with  her.  In  the  meantime  she 
appealed  from  the  judgment  against  her  In 
the  maintenance  suit  We  decided  tliat  ap- 
peal at  this  sitting.  See  Creasey  v.  Creaaey, 
151  S.  W.  215.  He  filed  this  suit  for  divorce 
on  December  14,  1910. 
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Fry  te  Rodgen,  of  Mexico,  Mo.,  P.  H.  Onl- 
len,  of  St.  lioais,  and  J.  D.  Hostetter,  of 
Bowling  Green,  for  appellant  D.  A.  Mnr- 
phy  and  Clarence  A.  Barnes,  both  of  Mer- 
ico,  Mo.,  for  respondent 

GAULFIBIiD,  J.  [1]  We  approve  of  the 
action  of  the  trial  court  in  denying  plalntlfT 
a  dlToixS.  It  is  conceded  that  the  plaintiff 
left  hU  wife  yolnntarlly,  and  the  trial  court 
has  found  that  neither  party  had  been  guilty 
of  misconduct  sufficient  to  constitute  a  cause 
for  divorce — a  finding  which  we  approve.  It 
was  Incumbent  upon  him  then.  If  he  would 
Jnstly  charge  her  with  statutory  desertion, 
to  seek  a  reconcUlatlon  and  offer  to  return. 
Such  an  offer  must  have  been  made  lu  good 
faith ;  that  is,  with  the  bona  fide  intention  to 
bring  about  a  reconciliation,  and  not  merely  as 
a  device  to  defeat  her  in  litigation.  Nelson 
on  Divorce  ft  Separation,  |  73;  Messenger 
V.  Messenger,  66  Mo.  329.  If  the  plaintiff 
made  such  an  offer  In  good  faith,  and  she 
refused,  and  her  refusal  continued  for  the 
statutory  period  of  one  year,  he  would  be  en- 
titled to  a  divorce ;  not  otherwise.  She  must 
be  taken,  under  the  circumstances,  to  have 
been  absent  by  his  consent  until  he  offered 
to  return  or  take  her  back,  and  she  must 
have  been  absent  without  his  consent  for 
the  full  period  of  one  year  before  she  be- 
came guilty  of  statutory  desertion. 

It,  3]  Now  we  are  not  satisfied  from  the 
evidence  that  from  July  21,  1909,  when  he 
left  her,  until  in  June,  1910,  when  the  maln- 
toiance  suit  was  first  heard,  he  made  any 
offer  with  the  bona  fide  intention  to  bring 
about  a  reconciliation;  at  least  we  are  not 
inclined  to  disturb  the  finding  of  the  trial 
oonrt  in  that  respect  During  this  period  of 
more  than  U  months  he  made  but  four  of- 
fers, of  which  only  two  may  be  considered  as 
such.  The  one  said  to  have  been  embodied 
in  the  letter  sent  by  registered  mail  must  be 
disregarded  because  that  letter  Is  not  pre- 
served In  the  record  and  we  have  no  means 
of  Judging  of  Its  value  or  effect  as  an  offer. 
The  one  said  to  have  been  sent  through  Mr. 
Stede  cannot  be  regarded  as  an  offer  be- 
cause It  was  not  transmitted  to  the  defend- 
ant as  sncb.  Steele  told  her  when  he  called 
that  plaintiff  had  not  sent  him.  This  leaves 
bnt  two,  the  one  made  In  the  presence  of 
Mrs.  Tucker  and  the  one  made  In  plaintiffs 
answer  in  the  maintenance  suit  When  the 
first  was  made,  the  relations  between  the 
parties  were  necessarily,  strained.  For  sev- 
eral months  they  had  lived  Jarringly  to- 
gether. Be  had  then  left  her  without  warn- 
ing. For  three  months  his  divorce  suit  had 
been  poiding  and  he  had  been  vigorously  en- 
deavoring to  obtain  a  dissolution  of  the  mar- 
riage. That  salt  was  still  pending  when  he 
called.  It  was  a  ddlcate  matter  for  these 
two  to  meet  In  an  attempt  to  restore  a 
broken  home,  not  a  matter  for  a  third  per- 
mm  to  witness.  The  presence  of  a  third  per- 
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son  was  not  calculated  to  relieve  the  strain 
or  to  allow  of  the  frank,  free  avowals,  con- 
fessions, and  discussions  so  necessary  to  a 
successful  recondliatlon.  Plaintiff  must 
bave  known  this,  but  nevertheless  Mra 
Tucker  was  present,  and  there  Is  some  rea- 
son to  believe  that  she  was  there  by  his 
connivance.  Be  that  as  it  may,  it  was  clear- 
ly divulged  to  him  on  this  occasion  that  his 
wife  believed  that  Mrs.  Tucker  was  there  by 
his  prearrangement,  and  that  she  had  con- 
siderable reason  for  so  believing ;  Mrs.  Tuck- 
er having  called  before  her  (Mrs.  Tudcer's) 
breakfast,  avowedly  to  deliver  a  message 
from  him  oolncid«itly  with  his  first  visit 
of  ostensible  conciliation.  This  visit  was 
clearly  timed  most  unfortunately  and,  as 
he  must  have  known,  was  more  calculated 
to  arouse  suspicion  and  resentment  In  his 
wife  than  a  spirit  of  conciliation.  If  he  had 
been  genuinely  desirous  to  effect  a  reconcili- 
ation at  this  time,  it  seems  that  he  would 
soon  have  followed  this  visit  np  with  an  of- 
fer made  under  more  auspicious  circum- 
stances. He  was  silent  for  a  month,  when 
he  registered  a  letter  to  her.  This  but  tends 
to  confirm  the  impression  that  he  was  try- 
ing merely  to  make  evidence,  not  to  effect 
a  reconciliation.  Thereafter  he  did  nothing 
by  way  of  communicating  with  his  wife,  ex- 
cept that  he  says  he  sent  Steele  to  see  her, 
and  except  for  his  answer  In  her  suit  foi' 
separate  maintenance.  As  to  his  sending 
Steele,  It  does  not  appear  that  be  sent  Steele 
to  plead  with  his  wife  on  his  behalf  or  to 
make  her  any  offer,  but  merely  to  "get  her 
decision"  In  response  to  his  offer  made  in 
the  presence  of  the  witness  Mrs.  Tucker. 
Besides,  the  fact  tliat  he  sent  Steele  Is  es- 
tablished only  by  his  own  uncorroborated 
testimony,  whldi  Is  in  the  face  of  the  fact 
Steele  disclaimed  to  her  being  sent  by  him. 
Steele  was  not  called  on  as  a  witness.  We 
see  no  reason  for  disagreeing  with  the  trial 
court's  conclusion  that  the  offer  made  In  the 
presence  of  Mrs.  Tudcer  was  made  with  a 
view  to  Its  being  rejected  and  not  accepted, 
as  a  mere  device  to  aid  him  in  litigation,  not 
with  a  bona  fide  intention  to  bring  about  a 
reconciliation.  The  offer  which  he  made  In 
his  answer  In  the  maintenance  suit  is  even 
more  subject  to  objection.  Presumptively  it 
was  addressed  to  the  court  and  was  intended 
primarily  to  defeat  her  action  for  separate 
maintenance.  Necessarily  It  was  not  couch- 
ed In  terms  of  entreaty  or  persuasion,  but 
was  cold  and  formal  promising  and  asking 
nothing  by  way  of  forgiveness.  It  was  ac- 
companied by  the  charge  that  his  previous 
suit  for  divorce  was  brought  on  account  of 
"her  acts  and  conduct";  thus,  by  Implica- 
tion, at  least  repeating  his  prior  accusations. 
It  was  calculated  to  embitter,  rather  than  to 
conciliate.  It  is  clear  then  that  the  defend- 
ant did  not  refuse  a  proper  offer  of  reooncll- 
latlon  a  year  or  more  before  this  suit  was 
brought,  and  therefore  was  not  guilty  of  de- 
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sertlon  under  the  statute,  and  the  plaintiff 
Is  not  entitled  to  a  divorce. 

Thus  far  we  find  ourselves  able  to  agree 
with  the  learned  trial  court  We  cannot 
agree  that  the  defendant  is  entitled  to  a 
divorce  as  the  court  decreed:  First,  because 
we  do  not  believe  that  under  the  evidence  the 
efforts  of  her  husband  after  the  first  hearing 
in  the  maintenance  suit,  to  efTect  a  recon- 
ciliation, should  be  denounced  as  insincere; 
and,  second,  because  we  are  satisfied  that  sub- 
sequently to  the  original  separation  and  with- 
in one  year  thereafter  she  showed  by  her 
conduct  that  she  acquiesced  iii  the  separa- 
tion. As  to  the  first,  we  may  say  here  that 
the  fact  that  plaintiff  had  previously  made 
Insincere  offers  must  be  con^dered  in  weigh- 
ing the  integrity  of  his  subsequent  ones; 
but  it  does  not  conclnde  the  matter.  The 
"door  of  repentance  and  return"  must  have 
been  kept  open  to  blm  for  a  year,  under  the 
law.  Now  we  find  that,  at  the  end  of  the 
first  hearing  in  the  maintenance  suit,  the 
trial  judge  (not  the  one  before  whom  this 
case  was  tried)  laid  the  matter  over  to  give 
the  parties  a  chance  to  become  reconciled; 
tbeevidoice,  no  doubt,  suggesting  to  his  mind 
the  propriety  and  expediency  of  such  a 
course.  We  find  the  plaintiff  then  resorting, 
with  a  surprising  though  commendable  per- 
sistency, to  all  the  known  modes  of  effecting 
a  reconciliation.  The  most  that  may  be 
said  against  his  sincerity  in  these  subse- 
quent attempts  is  that  he  kept  copies  of  the 
three  letters  which  he  wrote.  As  to  the  of- 
fers contained  in  these,  it  may  be  said  that 
he  wished  to  preserve  evidence  of  them  for 
use  in  the  then  pending  litigation.  Tills  was 
not  conclusive  that  they  were  insincere, 
though  it  was  a  circumstance  pointing  in 
that  direction.  It  well  may  be  that  he  made 
the  offers  in  good  faith,  Intending  to  perform 
them  If  accepted,  though  at  the  same  time 
desiring  to  place  himself  in  the  right.  In 
case  she  refused,  by  preserving  evidence  of 
his  offers.  The  defendant  was  not  advised 
ttiat  he  kept  copies,  so  his  action  in  doing 
so  could  have  had  no  effect  on  her,  and  was 
not  calculated  to  influence  her  to  reject  them. 
The  trouble  with  his  previous  offers  had  been 
that  they  were  made  under  circumstances 
not  calculated  to  lead  to  their  acceptance. 
Not  so  with  those  embodied  in  these  letters. 
The  letters  are  framed  in  the  language  of 
entreaty  and  persuasion  and,  considered  as 
offers  of  reconciliation,  appear  to  be  unex- 
ceptionable. To  communicate  with  her  by 
letter  was  not  improper.  Indeed,  that  meth- 
od of  communication  is  much  to  be  com- 
mended, because  It  gave  him  an  opportunity 
to  express  himself  calmly  and  deliberately 
and  gave  her  an  opportunity  to  consider  his 
offer,  without  the  embarrassment  and  pos- 
sibility of  rraewlng  the  old  quarrel,  which 
might,  attend  a  personal  visit.  We  are  not 
Inclined  to  view  the  offers  contained  In  these 
letters  as  being  insincere,  and  are  fortified  in 


that  view  by  the  evldenoe  of  the  other  offers 
which  he  made.  His  persistent  following  up 
of  those  letters  with  personal  visits  dispels 
any  doubt  in  our  minds  of  the  sincerity  of 
the  offers  tbey  contained.  The  offer  which 
plaintiff  made  through  del^ndant's  uncle 
was,  it  is  true,  made  through  a  third  person, 
who  might  be,  and  In  fact  vras,  used  as  a 
witness;  but  be  was  so  friendly  and  close 
to  defendant  that  It  is  Improbable  that  plain- 
tiff would  have  chosen  him  as  a  vehicle 
through  which  to  convey  a  fraudulent  and 
insincere  offer  of  reconcUiation.  To  com- 
municate with  her  through  her  near  and 
friendly  relative  was  certainly  unobjection- 
able and  was  calculated  to  condliateu 

The  other  offers  which  plaintiff  made  per- 
sonally are  not  subject  to  the  objection 
that  he  preserved  evidence  of  them.  De- 
fendant herself  testified  that  on  November 
6,  1010,  "he  had  been  coming  down  there 
for  months  for  me  to  go  home  with  him" ; 
that  is,  since  June.  He  had  no  witness  on 
those  occasions  and  did  not  try  to  have  any. 
He  made  those  offers  privately,  and  nothing 
is  suggested  which  affects  their  sincerity. 
It  is  the  same  with  the  post  cards,  which, 
thoujgh  not  offers,  tended  in  that  direction. 
He  kept  no  copies  of  them.  As  we  have 
already  intimated,  the  very  number  of  offers 
which  this  plaintiff  made  after  the  first  hear- 
ing in  the  maintenance  suit  impresses  us 
with  their  sincerity.  Plaintiff  fMcefully 
exclaimed  in  his  examination  in  the  main- 
tenance suit,  "Do  you  suppose  I  would  have 
gone  down  after  this  woman  as  many  times 
as  I  have  and  talked  to  her  the  way  I  have 
and  not  take  her  back;  would  yon  have 
gone  after  anybody  as  many  times  as  I 
have  and  her  sit  there  and  say,  no,  no,  every 
time;  would  you  have  gone  back  like  I 
have  If  you  wasn't  sincere?  No,  you 
wouldn't,  and  no  other  man."  This  express- 
es our  impression  exactly.  It  is  Inconceiv- 
able that,  if  he  was  thai  intending  formal  In- 
sincere offers' to  take  her  back,  the  man  would 
have  so  persisted,  bnd  would  have  resorted 
to  so  much  repetition.  It  is  possible  that 
the  cause  immediately  moving  plaintiff  to 
endeavor  to  effect  a  reconciliation  was  the 
pendency  of  the  suit  for  separate  mainte- 
nance and  the  desire  on  his  part  to  avoid  a 
judgment  coercing  from  him  performance  of 
the  duty  to  support  his  wife.  That  does  not 
diminish  the  legal  effect  of  his  offers  to 
take  his  wife  back,  if  he  made  them  with 
the  purpose  of  having  her  accept  them  if  she 
would,  and  with  intent.  If  she  accepted,  to 
take  her  back  and  treat  her  with  kindness 
and  resitect  and  to  perform  his  marital  ob- 
ligations. "No  higher  motives  than  those  of 
convenience,  it  unfortunately  must  be  allow- 
ed, Iiave  both  Induced  and  preserved  multi- 
tudes of  matrimonial  unions."  McMuUtn  ▼. 
McMullln,  123  Cal.  653,  656,  56  Pac.  654,  666. 
In  this  case,  as  we  have  already  indlotted, 
we  are  satisfied  that  his  offers  were  ■&!•• 
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cere,  at  least  in  tbe  senae  jnst  mentioned, 
tbougb  by  no  means  do  we  believe  that  that 
was  the  only  sense  In  which  he  was  sincere. 

[4]  As  to  the  alleged  incident  of  No- 
vember 5,  1910,  when  she  says  she  offer- 
ed to  go  back  to  him  and  he  refused,  noth- 
ing but  a  fragment  of  it  is  disclosed,  if  we 
observe  the  rule  by  which  the  case  was 
tried.  It  Is  improper  to  consider  that  mere 
fragment  without  the  explanatory  matter 
which  preceded,  or  to  consider  the  explana- 
tory matter  now  when  the  parties  treated  It 
as  inadmissible  at  the  trial.  However,  if 
we  consider  her  version  of  the  whole  inci- 
dent, what  does  it  amount  to?  Almost  on 
the  eve  of  the  resumption  of  the  trial  of  the 
maintenance  salt,  at  9:30  o'clock  at  n^ht, 
after  refusing  for  montlis  to  go  bade  to  him, 
she  suddenly  offers  to  do  so.  After  express- 
ing some  curiosity  at  her  sudden  change  of 
front,  but  willingness  to  receive  her,  he  asks 
if  she  will  promise  to  dear  the  record  of 
the  maintenance  suit,  that  suit  In  which  they 
iiad  already  undergone  one  long  hotly  con- 
tested trial  and  were  immediately  threatened 
with  another;  in  which  her  attorneys  had  a 
motion  then  pending  for  $760  attorney's  fees 
additional  to  the  $150  they  had  already  re- 
ceived, and  she  was  demanding  an  allow- 
ance for  separate  maintenance.  She  refused 
to  promise  to  dismiss  the  suit,  and  he  re- 
fused to  take  her  back  until  she  would  prom- 
ise to  do  so.  She  now  claims  that  she  "owed 
tlie  man  no  promise."  We  are  of  the  opin- 
ion that  she  did.  By  her  constant  refusals 
to  go  back  to  him  she  Iiad  by  this  time  put 
herself  in  the  attitude  of  the  wrongful  al>- 
sentee,  and  it  was  incumbent  upon  her  now 
to  make  a  proper  and  sincere  offer,  and  an 
offer  coupled  with  a  refusal  to  abandon  the 
litigation  and  to  live  in  peace  with  blm  was 
not  sufficient  Jenkins  v.  Jenkins,  104  111. 
134.  And  plaintifTs  many  previous  offers  to 
take  her  back  are  not  to  be  stamped  with 
Insincerity  because,  when  she  finally  consent- 
ed, be  insisted  that  she  dismiss  the  litiga- 
tion and  live  with  him  in  peace.  It  was 
not  improper  that  he  should  wish  to  get  at 
least  lier  promise  to  abandon  the  litigation 
against  him  before  undertaking  the  difficult 
matter  of  taking  up  their  lives  together 
again.  Offering  peace,  he  was  entitled  to  a 
promise  of  peace,  and  she  is  mistaken  when 
she  says  that  "she  owed  the  man  no  promise." 
It  is  to  be  noted  that  he  did  not  purpose  to 
delay  her  coming  back  until  the  suit  was 
dismissed,  but  was  willing  that  she  should 
come  ba<^  then,  though  it  was  late  at  night, 
upon  her  mere  promise  to  later  abandon  the 
litigation.  It  appearing  then  that  this  hus- 
band repented  and  made  a  genuine  offer  to 
return  and  renew  cohabitation  before  the 
statutory  period  of  desertion  was  complete, 
this  was  sufficient  to  break  the  desertion 
and  is  a  bar  to  the  wife's  suit 

Defendant  here  suggests  that  at  the  trial 
of  the  maintenance  suit  the  husband  refused 
to  tell  Ills  wife's  counsel  what  he  would  do 


in  the  matter  of  taking  his  wife  back,  saying. 
In  substance,  "that  is  a  question  for  the 
future."  We  passed  on  that  feature  of  the 
case  in  the  maintenance  suit,  resolving  that 
such  answer  on  the  part  of  the  husband  was 
more  probably  due  to  the  fact  that  he  had 
become  aggravated  and  wroth  at  plaintiff's 
counsel  and  resented  the  manner  of  his  cross- 
examination,  rather  than  to  a  real  indisposi- 
tion to  resume  his  marital  relations,  especial- 
ly in  view  of  his  testimony  as  to  his  endeav- 
ors to  make  up  with  his  wife  and  his  deC' 
larations  in  the  prior  part  of  his  testimony. 
Creasey  v.  Creasey,  161  B.  W.  216.  We  see 
no  reason  for  departing  from  the  conclusion 
then  formed.  In  fact,  we  are  strengthened 
in  it  by  the  showing  here  that.  Immediately 
after  the  maintenance  suit  was  finally  de- 
termined in  the  husband's  favor,  he  thrice 
attempted  to  resume  negotiations  with  hla 
wife. 

[i]  As  to  her  alleged  offers  contained  In 
the  motions  for  attorney's  fees,  filed  in  the 
maintenance  suit,  they  were  not  made  as 
offers,  but  as  excuses  for  demanding  money, 
and  were  calculated  to  irritate  without  dis- 
closing any  conciliatory  tendency.  They 
should  be  disregarded.  In  saying  this  we 
do  not  mean  to  reflect  upon  the  merits  of 
those  demands,  nor  to  impugn  the  motives 
of  the  plaintiff  or  her  attorneys  in  making 
tbem. 

[I-I]  The  second  reason  which  we  have 
given  for  denying  defendant  a  divorce  to 
that  subsequently  to  the  original  separation 
and  within  one  year  thereafter  she  showed 
by  her  conduct  that  she  acquiesced  in  tbe 
separation.  Although  the  husband's  leaving 
was  wrongful  in  the  first  instance.  It  did  net 
constitute  desertion  within  the  meaning  of 
this  statute,  if  the  wife  by  her  subsequent 
words  or  conduct  acquiesced  in  the  separa- 
tion. 1  Nelson  on  Divorce  &  Separation,  | 
01 ;  Davis  v.  Davis,  60  Mo.  App.  545;  Droege 
V.  Droege,  66  Mo.  App.  481,  486.  On  the'  oc^ 
casion  of  her  husband's  first  offer  in  the 
presence  of  Mrs.  Tucker  we  find  defendant 
coldly  inquiring  what  he  will  give  her  to 
come  back  and  greeting  with  a  scornful,  "Oh, 
is  that  all?"  his  reference  to  himself.  She 
further  told  him  on  that  occasion  and  In 
the  same  connection  that  should  she  come 
back  to  him  he  would  have  to  meet  condlr- 
tions  "you  don't  think  you  will  have  te- 
meet."  In  her  answer  In  the  maintenance 
suit  she  is  not  content  with  refusing  his 
offer  on  the  ground  of  insincerity,  but  goes 
further,  and  says  In  response  to  It  that 
"there  Is  such  an  Incompatibility  In  the 
temperament,  disposition,  and  purpose  lo 
life  between  the  plaintiff  and  defendant  that 
a  renewal  of  the  marriage  relationship  would 
result  in  a  repetition  of  the  same  or  similar 
indignities  stated  in  the  plaintifTs  (her)  peti- 
tion." It  thus  appears  that,  while  he  was 
insincere  in  these  two  offers  of  reconclUatioa 
and  may  be  taken  to  have  desired  the  sep- 
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aratlon  to  contlnae,  sbe  too  desired  It  to 
continue.  Wbere  tbe  separation  is  acquiesc- 
ed in  by  botli,  neitber  is  entitled  to  a  divorce 
on  account  of  it  When  her  uncle  came 
avowedly  from  her  husband  with  a  request 
for  her  to  return,  sbe  answered  that  "not 
yet,  she  couldn't."  He  asked  her  why,  and 
she  said:  "7ou  don't  know  all.  He  has  even 
had  men  to  watch  my  house."  Her  letter  to 
him  disclosed  tbe  same  Inclination  to  bring 
up  and  dwell  on  his  conduct  before  tbe  sep- 
aration as  a  reason  for  not  going  back  to 
him.  If  we  take  her  at  her  own  word,  it  is 
clear  ttiat  she  was  unwilling  to  go  ba<^  to 
him  because  of  bis  conduct  before  tbe  sep- 
aration. As  that  conduct  was  not  sufficient 
to  constitute  cause  for  divorce,  she  could 
not,  by  remaining  away  in  consequence 
thereof,  "create  for  herself  a  cause  for  di- 
vorce, upon  the  theory  that,  by  so  electing 
to  remain  away  from  her  husband,  he  in- 
curs the  guilt  of  deserting  her.  If  the  in- 
dignities themselves  are  not  a  sufficient 
cause  for  divorce,  a  new  cause  for  divorce 
cannot  be  extracted  from  them  by  tbe  vol- 
untary conduct  of  the  party  seeking  tbe  di- 
vorce." Dwyer  v.  Dwyer,  16  Mo.  App.  422. 
Her  subsequent  failure  to  go  back,  in  the 
face  at  his  personal  appeals  to  her  to  do 
so,  but  emphasizes  what  had  already  been 
disclosed,  that  she  was  at  least  as  eager  to 
remain  away  from  him  as  he  was  to  remain 
away  from  her.  She  may  have  refused  bis 
first  offers  because  sbe  did  not  believe  blm 
sincere,  but  clearly  that  was  not  the  only 
reason.  The  other  reason,  we  are  convinced. 
Is  that  she  did  not  desire  to  go  back. 

Tbe  judgment  of  tbe  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  its  Judg- 
ment that  the  plaintiff  take  nothing  by  bis 
petition  and  that  tbe  defendant  take  nothing 
by  her  answer,  tbe  defendant,  however,  to 
have  and  recover  her  costs  in  this  behalf 
expended.  The  matter  of  an  allowance  to 
defendant  for  attorney's  fees  for  services 
here  and  in  tbe  circuit  court  we  leave  to  tbe 
circuit  court 

REYKOLDS,  P.  X,  and  NORTONI,  J^  con- 
cur. 


LBDBBTTER  t.  CITY  OF  BHRKSVILLB. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  25,  1912.) 

1.  Trial  (f  203*)  —  Instructions  —  Coioocnt 

ON   ISSDRS. 

In  an  action  against  a  city  for  damages  for 
personal  injuries  sustained  by  a  (all  caused  by 
a  defective  crossing,  an  instruction  that  defend- 
ant claims  in  her  petition  tli'at  the  sidewalk  was 
a  public  sidewalk,  and  that,  while  she  was 
walking  on  it  at  night,  she  fell  and  sustained 
permanent  injuries  because  certain  planks  had 
been  allowed  to  become  and  remain  in  a  loose 
and  dangerous  condition,  is  not  erroneous  as  a 
comment  on  what  plaintiff  claimed  in  her  peti- 


tion, but  is  a  mere  statement  of  the  basis  of 
plaintifTs  claims  for  recovery. 

[E3d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  477-479 ;   Dec  Dig.  f  203.*] 

2.  Municipal    Corporations     (|    822*)    — 
Streets — Actions  roa  Injuries — Fresump- 

HON. 

As  it  is  presumed  that  a  traveler  along  a 
city  street  has  exercised  ordinary  care  to  protect 
himself  from  injury,  and  this  presumption  con- 
tinues until  the  contrary  is  shown,  an  instruc- 
tion, in  an  action  against  a  dty  for  damages 
for  personal  injuries  caused  b^  a  defective  side- 
walk, that  the  city  has  entire  control  of  the 
streets  and  is  bound  to  exercise  ordinary  care 
to  render  them  reasonably  safe  for  all  persons 
is  not  erroneous  as  in  effect  cliarging  that  the 
city  is  liable  despite  the  contributory  negligence 
of  the  traveler. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1758-1762;  Dec 
Dig.  S  822.*] 

3.  Appeai  and  Error  (§  1066*) — ^Review— 
Harkless  Error — Instruction. 

In  an  action  against  a  city  for  personal  in- 
juries caused  by  a  defective  sidewalk,  where 
there  was  no  evidence  of  anv  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  an  instruc- 
tion tliat  the  city  was  bound  to  use  ordinary 
care  to  keep  its  streets  in  a  reasonably  safe  con- 
dition was  harmless,  though  conveying  the  im- 
pression that  the  cit^  was  liable  regardless  of 
the  negligence  of  plamtiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220 ;   Dec.  Dig.  {  1066.*] 

4.  Municipal    Corporations     ({    818*)   -• 
Streets — ^Actions— Evidence. 

Municipal  corporations  being  under  the  ab- 
solute duty  of  using  reasonable  care  to  main- 
tain their  sidewalks  in  good  and  safe  repair  so 
as  to  render  them  reasonably  safe  for  travelers, 
evidence  of  the  financial  ability  of  the  city  to 
meet  all  of  its  obligations  and  duties  as  a  cor- 
poration is  inadmissible  in  an  action  for  personal 
injuries  caused  by  defective  sidewalk,  being  im- 
material and  irrelevant 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  1726-1738;  Dec. 
Dig.  {  818.*] 

Appeal  from  Circuit  Court  Adair  County; 
Nat  M.  Sbelton,  Judge. 

Action  by  Jacey  E.  Ledbetter  against  the 
City  of  Klrksville.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

A.  Doneghy,  of  Klrksville,  for  appellant 
Campbell  &  Ellison  and  Clias.  B.  Mnrreli,  all 
of  Klrksville,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  for 
damages  against  the  city  of  Klrksville,  a 
city  of  the  third  class,  caused  by  plaintiff, 
falling  through  a  defective  culvert  over  a 
street  crossing,  whereby  she  was  severely  in- 
jured. The  culvert  was  about  four  feet 
long  and  about  the  same  width,  and  was  a 
I>art  of  the  crossing  and  connected  the  side- 
walk on  tbe  west  side  of  Sixth  street  with 
the  brick  part  of  the  street  crossing  at  the 
intersection  of  Filmore  and  said  Sixth  street 
Sixth  street  runs  north  and  south  and  is 
crossed  by  Filmore  street  which  runs  east 
and  west  Tbe  evidence  showed  that  the 
crossing  was  constructed  of  boards  and  had 
been  out  of  repair  a  sufficient  length  of 
time  to  charge  the  city  with  notice  of  its 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series  &  Rep'r  Indexes 
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condition.  The  Injury  occurred  on  a  very 
dark  night,  and  there  were  no  street  lights. 
The  plaintiff  was  on  her  way  home  from  a 
visit,  and,  when  she  reached  Sixth  street, 
she  thought  she  had  arrived  at  Osteopathy 
avenue,  the  street  upon  which  she  lived,  and 
the  one  she  Intended  to  take  on  her  way 
home.  She  turned  south  on  the  west  side 
of  Sixth  street,  and  had  only  gone  a  short 
distance  when  she  discovered  that  she  was 
on  the  wrong  street,  and,  instead  of  retracing 
her  steps  and  getting  onto  Osteopathy  ave- 
nue, she  groped  her  way  along  the  west  side 
of  Sixth  street  until  she  came  to  said  cross- 
ing, where  she  was  Injured.  She  was  fam- 
Olar  with  the  east  side  of  Sixth  street  where 
the  walk  was  reasonably  safe,  but  it  was 
not  shown  that  she  was  familiar  with  the 
condition  of  the  walk  on  the  west  side.  Plain- 
tiff, at  the  time  she  was  injured,  was  walk- 
ing along  with  her  two  llttie  girls,  one  on 
each  side.  For  the  alleged  purpose  of  show- 
ing ordinary  care  upon  the  part  of  defend- 
ant, the  city  offered  evidence  showing  the 
number  of  such  crossings  to  be  maintained, 
the  number  of  ofiScers  to  be  paid,  and  the 
amount  of  taxation  of  all  kinds  which  It 
could  levy  to  meet  Its  duties.  The  court  re- 
fused to  admit  the  proposed  evidence.  The 
defendant  denied  that  it  was  negligent  and 
alleged  that  plaintiff's  Injuries  were  the  re- 
sult of  her  own  negligence.  The  plaintiff  re- 
covered Judgment  for  the  sum  of  $1,500.  The 
defendant  appealed. 

[1]  It  is  claimed  that  the  giving  of  Instruc- 
tion Mo.  1  on  the  part  of  plaintiff  was  prej- 
udicial error.  It  reads  as  follows:  "Plain- 
tiff In  her  petition  claims  that  the  sidewalk 
on  the  west  side  of  Sixth  street,  at  the  In- 
tersection of  Fllmore  street,  in  the  city  of 
Klrksvllle,  was  a  public  sidewalk,  and  that 
while  she  was  walking  along  said  sidewalk, 
at  said  intersection,  on  the  night  of  August 
S,  1910,  she  fell  on  said  sidewalk  and  sus- 
tained serious  and  permanent  injuries  on  ac- 
count of  certain  planks  In  said  walk,  over  a 
gutter,  being  negligently  allowed  to  become 
and  remain  In  a  loose  and  dangerous  condi- 
tion, so  as  not  to  be  reasonably  safe  for 
walking  over  the  same.  You  are  instructed 
that  the  defendant  city  has  the  entire  control 
of  the  streets  and  sidewalks  within  its  cor- 
porate limits,  and  is  bound  to  use  ordinary 
care  and  diligence  to  keep  and  maintain  its 
sidewalks  In  reasonably  good  and  safe  repair, 
so  as  to  render  them  reasonably  safe  for  all 
persons  passing  on  or  over  them  by  day  or 
night.  Therefore,  if  you  believe  from  the 
evidence  that  a  part  of  said  sidewalk  con- 
sisted of  boards  or  planks  laid  lengthwise 
over  a  gutter  at  the  Intersection  of  said 
streets,  and  that  the  defendant  city  negli- 
gently permitted  said  boards  or  planks  to 
become  and  remain  in  a  loose,  dangerous,  or 
unsafe  condition  for  i>ersons  traveling  over 
said  walk,  either  by  night  or  day,  in  that 
said  planks  or  boards,  composing  a  part  of 
said  walk  over  a  ditch  or  gutter,  had  become 


rotten  and  decayed,  and  the  nails  holding 
said  planks  In  position  had  become  loosened 
and  removed,  so  that  said  planks  had  become, 
and  were  permitted  to  remain,  rotten  and 
loosened  and  insecure,  or  that  some  of  said 
planks  had  been  and  were  pushed  out  of 
place,  leaving  holes  in  said  sidewalk  over 
said  gutter,  and  that  said  planks,  or  such  of 
them  as  remained  in  irasltlon,  were  loose  or 
rotten  and  Insecure,  so  that,  by  reason  of 
such  condition  of  said  planks  or  boards,  they 
were  liable  to  turn  and  give  way  when  step- 
ped on  by  a  person  walking  along  said  side- 
walk, and  that  said  condition  was  known 
to,  or  could  have  been  known  by,  defendant 
as  defined  In  these  instructions,  and  that  by 
reason  of  such  conditions,  if  you  find  from 
the  evidence  they  existed,  said  sidewalk  at 
said  place  was  not  reasonably  safe,  and  that 
said  walk  at  the  place  was  a  public  sidewalk 
of  said  city,  and  that  plaintiff  on  the  night 
of  August  8,  1910,  while  walking  over  said 
sidewalk  at  said  place,  stepped  upon  said 
boards,  and  by  reason  of  said  boards  being 
In  such  condition,  if  you  find  they  were,  she 
was  caused  to  fall,  and  sustained  personal 
injuries  thereby,  then  your  verdict  should  be 
for  the  plaintiff,  unless  you  further  find  and 
believe  from  the  evidence  that  the  plaintiff 
was  herself  guilty  of  negligence  dlrecUy  con- 
tributing to  her  injury.  The  burden  of  prov- 
ing such  contributory  negligence  on  the  part 
of  the  plaintiff  is  on  the  defendant." 

The  first  paragraph  of  the  instruction  is  ob- 
jected to  for  the  reason  that  it  Is  a  com- 
ment on  what  plaintiff  claimed  in  her  peti- 
tion, and  that  it  restricted  the  Issues  of  the 
case.  We  do  not  think  the  recitations  in 
said  paragraph  amount  to  a  comment  on  the 
allegations  of  the  petition,  but  it  appears  to 
be  a  mere  statement  of  what  she  claims  as 
a  basis  for  recovery.  It  was  necessary  for 
the  Jury  to  know  authoritatively  what  the 
case  was  about.  There  could  have  been  no 
harm,  in  order  to  avoid  mistake,  for  the  court 
to  tell  the  Jury  what  they  had  to  try.  It  is 
true  the  paragraph  does  not  cover  all  the  al- 
legations of  negligence  contained  in  the  pe- 
tition and  put  in  issue,  but  it  does  cover 
all  that  is  necessary  for  plaintiff  to  recover. 

[2]  The  objection  to  the  second  paragraph 
"is  that  It  Impol^es  a  greater  burden  on  the 
city  than  the  law  has  cast,  as  It  told  the 
Jury  that  it  .was  the  duty  of  the  city  to  use 
ordinary  care  to  keep  its  sidewalks  reason- 
ably safe  for  all  persons  passing  on  or  over 
the  sidewalk,  whether  they  were  traveling  In 
the  ordinary  way  or  not,  and  whether  or 
not  they  were  In  the  exercise  of  ordinary 
care."  As  a  matter  of  course,  the  city  should 
not  be  held  for  negligence  if  the  street  was 
reasonably  safe  for  persons  passing  over  It 
while  in  the  exercise  of  reasonable  care,  for 
the  city  was  not  bound  to  guard  against  the 
acts  of  careless  persons  who  might  be  on 
its  streets.  But  the  law  does  not  presume 
that  a  person  passing  along  a  t^xeet  Is  care- 
less, but,  on  the  contrary,  the  presumption  Is 
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that  he  will  exercise  ordinary  care  to  pro- 
tect himself  from  Injnry,  and  this  presump- 
tion continues  until  the  contrary  Is  shown. 

[3]  As  we  view  the  testimony,  there  was 
no  evidence  that  the  plaintiff  was  ^llty  of 
any  negligence  whateTer.  It  was  not,  there- 
fore, necessary  to  submit  the  question  of 
whether  or  not  plaintiff  was  in  the  exercise 
of  ordinary  care  at  the  time  of  her  injury. 
•Yet  the  instruction  did  submit  to  the  Jury 
the'  question  whether  or  not  plaintiff  was 
guilty  of  any  negligence  that  contributed  to 
her  Injury.  Upon  the  whole,  defendant  could 
not  have  been  Injured  by  any  defect  of  the 
Instruction. 

[4]  The  question  is  raised  as  to  whether  it 
was  competent  for  the  city  to  show  the  ex- 
tent of  its  financial  ability  to  meet  all  of  its 
duties  and  obligations  as  a  corporation,  and 
whether  the  same  has  anything  to  do  with 
the  degree  of  care  it  owed  to  the  public  with 
reference  to  the  condition  of  its  streets.  So 
far  as  we  are  informed,  the  question  has  not 
before  this  Instance  been  before  the  courts 
of  this  state.  In  the  state  of  Massachusetts, 
the  court  has  passed  on  the  question  and 
holds  that:  "In  an  action  against  a  town  for 
personal  injuries  caused  by  an  alleged  defect 
in  a  public  way,  evidence  of  the  population 
of  the  town,  the  assessed  valuation  of  the 
property  therein,  the  rate  of  taxation,  and 
the  amount  of  the  appropriation  for  high- 
ways, all  in  the  year  preceding  that  of  the 
accident,  and  the  number  of  miles  of  public 
ways  therein,  is  competent  on  the  question 
of  reasonable  care  and  diligence  on  the  part 
of  the  town  in  preventing  or  remedying  the 
alleged  defect;  Its  weight  is  for  the  Jury  In 
connection  with  all  other  circumstances.'' 
Welles  V.  Inhabitants  of  Needham,  156  Mass. 
288,  31  N.  E.  8.  See,  also,  Sanders  v.  Palm- 
er, 154  Mass.  475,  28  N.  E.  778;  Rooney  v. 
Randolph,  128  Mass.  580.  The  reason  given 
for  the  ruling  is  peculiar  to  that  state.  A 
statute  provides  "that  towns  shall  be  liable 
for  personal  injury  or  damage  to  property 
caused  by  defects  in  a  highway  'which  might 
have  been  remedied,  or  which  damage  or  in- 
Jury  might  have  been  prevented  by  reason- 
able care  and  diligence  on  the  part  of  the 
county,  town,  place  or  persons  obliged  by 
law  to  repair  the  same.'"  The  court  holds 
that  the  statute  "is  a  limitation  on  the  for- 
mer liability  of  towns,  and  it  is  now  neces- 
sary, not  only  that  the  defect  should  have 
existed  which  was  the  sole  cause  of  plain- 
tiff's injury,  but  that  such  defect  be  one 
which  might  have  been  remedied  by  reason- 
able care  and  diligence  on  the  part  of  the 
town."  And  that:  "It  is  the  intention  of 
the  statute  to  protect  towns  from  liability 
where  there  has  been  no  lack  of  proper  dili- 
gence on  their  part,  and  in  determining  that 
It  is  Important  to  know  what  was  done,  as 
well  as  the  cost  of  what  it  is  contended 
should  have  been  done,  to  keep  the  way  in  a 


suitable  state  of  repair."  Rooney  r.  Ran- 
dolph, 128  Mass.  580. 

In  this  state  it  is  the  absolute  duty  of  a 
municipality  to  keep  Its  streets  in  a  reason- 
ably  safe  condition  for  travel  at  all'  times  and 
under  all  conditions,  save  and  except  for  a 
reasonable  time  for  repairing  defects  or  for 
removing  necessary  temporary  obstructions  or 
those  caused  by  the  act  of  Ood.  It  would 
require  l^lslatlon  to  put  our  streets  on  the 
same  plane  as  those  in  the  state  of  Massa- 
chusetts. The  question  would  be  one  of  ex- 
pediency for  the  Legislature. 

Finding  no  error  in  the  record,  the  cause  la 
affirmed.    All  concur. 


LEGG  V.  SWIFT  ft  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Not. 

11,  1912.     Rehearing  Denied  Dec.  9,  1912.) 

Master  and  Sbbvant  (|  78*) — EupiAtria'  IN- 
suBANCE  Association — Liabilttt  or  Eif- 
PLOYEK— Petition. 

Where  an  employer  and  its  employes  de- 
vised a  scheme  of  insurance  for  the  employ^  by 
deducting  a  part  of  their  wages  for  the  payment 
of  sick  and  death  benefits,  and  providing  for 
trustees  of  the  funds  with  power  to  authorize 
the  employer  to  handle  the  funds  and  guarantee 
the  payment  of  benefits,  and  with  power  to 
appoint  a  manager,  the  employer,  under  the  ar- 
rangement, being  bound  to  pay  out  of  the  funds 
only  on  the  order  of  the  trustees  or  the  man- 
ager, was  not  liable  in  equity  for  sick  or  death 
benefits  until  the  trustees  or  manager  ordered 
payment  thereof,  and  a  petition  for  benefits 
claimed  for  injury  to  an  employ^  was  demur- 
rable in  the  absence  of  any  allegation  that  such 
order  had  been  made,  or  of  facts  making  it  the 
duty  of  the  trustees  or  the  manager  to  adjust 
the  claim  and  order  payment 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  £%.  f  78.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Wm.  D.  Rusk,  Judge. 

Action  by  Elizabeth  Legg  against  Swift  & 
Co.  From  a  Judgment  sustaining  a  demur- 
rer to  the  petition,  plaintiff  appeals.  Af- 
firmed. 

Fulkerson  &  Fulkerson  and  R.  S.  New- 
comer, all  of  St  Joseph,  for  appellant  R. 
A.  Brown,  of  St  Joseph,  for  respondent 

ELLISON,  J.  Plaintiff's  deceased  hus- 
band was  in  the  employ  of  defendant,  who 
conducts  large  beef  packing  establishments 
in  several  cities.  Her  husband  took  out 
a  benefit  certificate  of  insurance  against  dis- 
ability from  accidents  and  for  the  payment 
of  a  sum  of  money  if  an  accident  resulted 
in  death.  He  was  injured  by  the  carcass  of 
a  beef  falling  upon  him,  and  in  about  two 
years  died  from  the  injury.  Suit  was  In- 
stituted by  a  bill  in  equity.  Defendant  de- 
murred to  the  petition  as  not  stating  a  cause 
of  action  and  the  trial  court  sustained  the 
demurrer.  Plaintiff  declined  to  amend  and 
appealed. 

It  appears  that  a  scheme  of  insurance  for 
ite  employ^  was  devised  by  defendant,  its 
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officers  and  employes  generally,  whereby  de- 
fendant would  deduct  a  certain  amount  from 
the  weekly  wage  of  the  employe ;  the  amount 
depending  upon  the  dasa.  The  scheme  was 
embodied  in  a  deed  of  trust  and  an  agree- 
moit,  both  of  which  are  pleaded.  The  deed 
of  trust  la  quite  lengthy  In  detail,  all  of 
which  need  not  be  referred  to.  The  parties 
of  the  first  part  are  some  16  persons;  and 
the  parties  of  the  second  part  are  6  persons, 
and  it  is  recited  that  the  parties  of  the  first 
part  are  desirous  of  providing  for  them- 
selves, and  such  other  persons  who  shall 
come  In  under  the  deed,  "benefits  in  case 
of  sickness,  accidents  or  death,  and  for 
that  purpose  are  desirous  of  providing  for 
the  safe-keeping  and  management  of  all 
funds  that  may  be  obtataed  or  contributed 
for  that  purpose."  It  then  recites  ttiat  the 
parties  of  the  first  part  have  requested  the 
parties  of  the  second  part  "to  act  as  first 
trustees  of  the  said  funds,"  and  that  they 
have  agreed  to  do  so;  and  that  the  funds 
shall  consist  of  contributions  from  members 
and  interest  thereon.  .  It  Is  then  recited 
that  the  conduct  of  the  business  of  the  as- 
sociation shall  be  by  an  advisory  committee 
of  15  members,  who  shall  determine  the  re- 
quirement necessary  for  membership,  fix  the 
classes,  and  determine  the  amount  of  con- 
tributions and  beneflta  It  is  then  recited 
that  "the  trustees  of  the  association"  (who 
are  parties  of  the  second  part  in  the  deed  of 
trust)  shall  appoint  a  manager  who  shall 
have  charge  of  all  the  business  pertaining 
to  the  association  and  they  shall  also  ap- 
point a  medical  director.  It  is  then  provid- 
ed tliat  the  trustees  have  full  power  and  au- 
thority over  all  funds  belonging  to  the  as- 
sociation, without  incurring  any  personal 
liability;  and  they  are  given  authority  to 
enter  Into  an  agreement  with  Swift  &  Co. 
(defendant)  providing  for  the  handling  of 
all  funds  by  that  company,  who  are  to  pay 
Interest  thereon  at  5  per  cent  on  all  month- 
ly balances,  and  are  to  "provide  for  the  ex- 
penses of  operating  the  association,"  and 
"guarantee  the  payment  of  all  benefits  as 
provided  by  the  rules."  The  petition  then 
alleges  that  by  the  aforesaid  authority  In 
the  deed  of  trust  the  trustees  therein  nam- 
ed executed  the  agreement  contemplated  by 
the  deed.  The  agreement  Is  then  set  out, 
whereby  It  appears  that  Swift  &  Co.  (this 
defendant)  are  to  deduct  from  the  pay  rolls, 
out  of  wages  due  Its  employes  who  are  mem- 
bers of  the  association,  the  requisite  amounts 
from  time  to  time  for  the  puriwse  of  mak- 
ing the  contribution  required  by  the  rules, 
which  they  are  to  hold  under  the  provisions 
of  the  agreement,  and  are  to  pay  out  of 
such  funds  the  association  liabilities  upon 
the  order  of  the  trustees  or  the  manager  of 
the  association.  They  likewise  agree  to  pay 
interest  and  provide  for  the  operating  ex- 
penses and  to  make  good  any  deficiency  of 
funds  to  meet  obligations  to  members. 
There  has  been  much  said  in  the  briefs 


about  the  law  of  trusts  and  trustees,  which 
we  need  not  discuss.  It  seems  clear  the 
trial  court  was  right  in  sustaining  the  de- 
murrer. Swift  ft  Co.,  the  only  party  pro- 
ceeded against  by  plalntlflT,  are  not  shown 
to  be  in  default  by  the  allegations  of  the 
petition.  They  are  shown  to  be  mere  cus- 
todians of  the  fund  for  payment  of  such 
claims  against  the  association  as  may  come 
into  existence  by  reason  of  a  member  get- 
ting hurt,  or  becoming  sick,  or  dying.  It 
clearly  appears,  as  we  have  already  stated, 
that  the  conduct  of  the  business  of  the  as- 
sociation Is  to  be  with  the  advisory  commit- 
tee which  determines  the  amount  of  con- 
tributions, how  collected,  and  the  amount 
of  benefits,  and  the  trustees,  into  whose 
hands  is  lodged  full  power  over  the  funds 
of  the  association  with  a  duty  of  appointing 
a  manager  and  medical  director.  Such  man- 
ager ia  shown  to  have  immediate  manage- 
ment of  the  business;  and  the  medical  di- 
rector decides  when  a  member  is  disabled 
and  when  ready  for  work,  reports  the  con- 
dition of  the  sick,  etc.  All  that  part  of  the 
association's  business  which  relates  to  mat- 
ters of  admission  of  members,  which  passes 
upon  the  Justness  or  propriety  or  legality  of 
claims,  are  matters  with  which  defendant 
has  nothing  to  do.  In  short,  defendant  has 
no  concern  in  any  part  of  the  grievances  set 
forth  by  plaintlfT.  Defendant's  duty,  as 
shown  by  the  pleading,  Is  "to  pay  out  of  the 
funds  the  benefits  required  to  be  paid  by  the 
association,  upon  the  order  of  tatd  truitees 
or  the  manager  of  the  aseootatUm,"  under 
the  rules  of  the  association. 

The  sole  conditions  which  would  cast  a 
duty  upon  defendant  and  upon  which  a  lia- 
bility would  arise  are  not  stated.  Nor  is 
there  any  excuse  alleged.  There  is  no  al- 
legation of  facts  which  would  have  made  It 
the  duty  of  the  trustees  or  manager  to  or- 
der defendant  to  pay  deceased,  or  plaintiff 
since  his  death.  Nor  is  there  anything  al- 
leged which  would  show  that  it  became  the 
duty  of  those  officers  whose  acts  preceded 
the  duties  of  the  trustees  or  manager.  It 
Is  alleged  that  deceased  presented  himself 
to  the  medical  examiner  for  examination 
and  that  he  made  claim  for  accident  bene- 
fits; but  it  is  not  alleged  that  he  was  ex- 
amined or  was  refused  examination,  or  that 
he  demanded  an  order  on  defendant  for  the 
money  due  him.  It  is  alleged  that  proofs 
of  death  were  made,  but  mere  proof  of 
death  would  not  cast  a  duty  upon  defend- 
ant 

The  whole  amount  claimed  by  plalntifT  is 
11,424.  Of  this  sum  $624  is  for  "accident 
benefits,"  accruing  between  the  Injury  and 
the  death  two  years  afterwards,  and  yet 
there  Is  no  statement  particularizing  this. 
Indeed,  the  whole  idea  of  plaintiff,  as  is 
clearly  to  be  Inferred  from  the  petition,  is 
to  throw  upon  defendant  the  burden  of  de- 
fending an  unascertained  claim,  when  its 
only  duty  is  the  ministerial  act  of  paying 
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out  fands  upon  order  of  the  assoctation  with 
which  deceased  had  his  contract. 

We  do  not  see  why  the  mere  stating  of 
ber  complaint  as  In  equity  (In  the  circum- 
stances here  shown)  should  allow  plaintiff 
any  more  pVlvileges  or  relieve  her  of  any 
of  the  necessities  of  stating  a  case  than  If 
the  action  had  been  at  law.  Nor  do  we  see 
that  plaintiff's  petition  Is  aided  by  the  au- 
thorities cited.  This  defendant  has  not  been 
guilty  of  a  breach  of  trust  If  deceased 
took  such  steps  as  to  cause  his  claim  for 
benefits  to  be  adjusted  and  audited  by  the 
proper  officers  under  the  rules  of  the  asso- 
ciation, then  it  became  the  duty  of  the  trus- 
tees or  the  manager  to  order  its  payment  by 
defendant  So  If  plaintiff,  after  deceased's 
death,  so  far  complied  with  the  rules  of  the 
association  as  to  entitle  her  to  the  sum  for 
which  the  certificate  of  Insurance  called  in 
case  of  death.  It  became  the  duty  of  those 
ofilcers  to  order  defendant  to  pay  it  Ham- 
merstein  t.  Parsons,  88  Mo.  App.  332,  338. 
Otherwise  it  was  not 

It  seems  to  us  the  vital  interest  which  the 
petition  discloses  that  other  parties  have, 
and  the  predicament  in  which  this  defend- 
ant would  be,  as  relating  to  those  Interests, 
have  not  been  fully  appreciated  by  plain- 
tiff, as  is  evidenced  by  Instituting  her  ac- 
tion against  defendant  alone.  There  are 
trustees  of  the  fund,  who  are  In  control  of 
it  for  the  benefit  of  scores  of  others  Insured 
as  deceased  was.  They  are  not  made  par- 
ties to  this  action  and  would  not  be  bound 
by  it  If  plaintiff  may -proceed  against  this 
defendant  alone,  so  may  every  other  in- 
sured, and  thus  a  hazard  be  put  upon  de- 
fendant which  neither  equity  nor  law  will 
justify.  Defendant  has  not  been  vested  with 
any  title  to  the  fund  by  the  deed  of  trust, 
the  agreement  or  the  rules;  its  duty  being, 
as  already  stated,  merely  to  pay  out  the 
fund  upon  the  presentation  of  a  proper  or- 
der. Leyden  v.  Owen,  160  Mo.  App.  102,  129 
S.  W.  984. 

The  judgment  should  be  afllrmed.  All  con- 
cur. 


■WILHITE  V.  cm  OF  HDNTSVILLB. 

(Kansas   City   Court   of   Appeals.     Missouri 
Nov.  25,  1912.) 

1.  Ai>PBAi.  AND   Ebbob    (I  999*)— Review- 
Questions  OF  Fact. 

A  reviewing  court  is  concluded  by  a  de- 
termination of  a  jury  upon  a  debatable  issue 
of  fact 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3912-3924;  Dec  Dig.  | 
999.*] 

2.  MUNICIPAI.  COBPOBATIORS    (I  768*)— iNJtJ- 

BIE8  TO  Pedestbians— Case  Requibed. 
A  city  engaged  in  carrying  dangerous  cur- 
rents' of  electricity  over  public  streets  owes 
no  duty  to  persons  on  the  streets  as  an  in- 
surer, but  must  exercise  the  highest  degree  of 
care    to    safeguard    them    and    their   property 


against  vagrant  currents  escaping  from  its 
wires  by  keeping  the  same  confined  to  the 
wires,  and  by  exercising  reasonable  care  to 
discover  the  escape  of  a  current  and  to  use 
reasonable  dispatch  in  relieving  the  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1622,  1624,  1^; 
Dec  Dig.  i  V6&*]         »    "      — .       — 

3.  MuNioiFAi.  CoBPOBAnoNs  ({  768*)— Iimr> 
bies— High  Oubbent  Wibes — Iiack  or  In> 

SCLATIOK— StEET   STOBIC. 

Where  a  city  operating  electric  light  wires 
carrying  dangerous  current  knew  that  its  wires 
were  located  beneath  telephone  wires,  and  per- 
mitted one  of  such  wires  to  remain  uninsulated 
at  a  point  where  it  was  spliced,  it  must  be 
charged  with  knowledge  that  such  telephone 
wires  might  break  in  a  severe  sleet  storm, 
and  was  guilty  of  negligence  which  would 
charge  it  with  the  death  of  a  horse  killed  by 
stepping  on  a  telephone  wire  which  broke  dur- 
ing such  a  storm  and  fell  across  the  uninsulat- 
ed wire. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  «  1622,  1624,  1625; 

Appeal  from  Circuit  Court,  Rttndolph 
County ;  A.  H.  Waller,  Judge. 

Action  by  M.  S.  WUhlte  against  the  City  of 
Huntsville  From  a  judgment  for  plaintiff 
on  a  demurrer  to  evidence,  defendant  ap- 
peals.   Affirmed. 

B.  J.  Howard,  of  Moberly,  for  appellant 
Aubrey  R.  Hammett,  of  HuntsvUle,  for  re- 
spondent 

JOHNSON,  J.  Plaintiff  sued  the  dty  of 
HuntsvUle,  a  dty  of  the  third  class,  to  re- 
cover damages  for  the  loss  of  a  horse  which 
he  alleges  was  killed  by  the  negligence  of  de- 
fendant The  cause  is  before  us  on  the  ap- 
peal of  defendant  from  a  judgment  recovered 
by  plaintiff  In  the  circuit  court 

The  horse  was  killed  about  5:30  a.  m.  Jan- 
uary 14,  1911,  while  being  driven  into  a  pub- 
lic street  in  HuntsvUle  from  a  Uvery  bam 
owned  and  operated  by  plaintiff  in  that  city. 
A  pole  line  carrying  both  telephone  and  elec- 
tric light  wires  ran  along  the  street  in  front 
of  the  bam,  and  the  entrance  to  the  bam  was 
about  midway  In  the  space  between  two  of 
the  poles.  The  telephone  wires  were  a  part 
of  a  telephone  system  operated  by  a  private 
corporation,  and  the  electric  light  wires  were 
owned  and  operated  by  defendant  as  a  part 
of  its  municipal  Lighting  system.  The  tele- 
phone wires  were  about  seven  feet  above 
the  electric  light  wires,  and,  being  employed 
to  carry  only  low  and  harmless  currents  of 
electricity,  were  uninsulated.  The  electric 
light  wires  carried  a  high  and  deadly  cur- 
rent and  were  Iqsulated. 

Some  time  before  the  night  in  question, 
one  of  these  wires  had  been  spliced  at  a 
point  almost  opposite  the  west  side  of  the  ea^ 
trance  to  the  bam,  and  there  was  no  insula- 
tion on  the  wire  in  a  space  of  four  or  five 
inches  at  the  place  of  the  splice.  It  Is  a  fair 
conclusion  from  the  fact  and  circumstances 
detailed  in  tlie  evidence  of  plaintiff  that  the 
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bare  place  bad  existed  from  the  time  of  tlie 
splidng  of  the  'wire  by  defendant  until  the 
time  of  the  Injury.  A  heavy  rain  and  sleet 
storm  raged  throughout  the  night  of  the  In- 
jury, and  Incrusted  telephone  and  electric 
light  wires  with  a  thick,  heavy  coating  of  ice. 
One  of  the  telephone  wires  In  front  of  the 
bam  broke  under  Its  burden  of  Ice,  and  one 
of  Its  ends  fell  to  the  street  in  front  of  the 
bam.  The  wire  crossed  the  electric  light 
wire  we  have  described  and  remained  In  con- 
tact wlQi  that  wire  at  the  place  where  there 
was  no  Insulation,  with  the  result  that  the 
electric  light  current  was  short-circuited  by 
the  broken  and  hanging  telephone  wire,  and 
was  grounded  at  a  point  nearly  opposite  the 
west  side  of  the  bam  entrance.  The  break- 
ing of  the  telephone  wire  occurred  during  the 
storm,  and  the  presence  of  the  loose  wire  in 
the  street  was  first  observed  by  a  pedestrian 
about  three  hours  before  the  Injury.  It  ap- 
pears that  the  agents  and  servants  of  defend- 
ant made  no  efTort  during  the  night  to  dis- 
cover and  repair  dangerous  defects  caused  by 
the  storm,  which  was  very  severe  and  of  a 
nature  especially  harmful  to  overhead  wires; 
and,  further,  the  evidence  discloses  that  de- 
fendant had  not  equipped  its  power  house 
with  appliances  commonly  Installed  and  used 
in  such  plants  for  detecting  short  circuits 
and  material  losses  of  electriolty.  A  servant 
of  plaintiff,  who  drove  the  horse  out  of  the 
bam,  had  been  warned  by  another  servant  to 
look  out  for  a  sagging  wire  to  the  right  of 
the  entrance  and,  heeding  the  warning,  turn- 
ed the  horse  to  the  left  on  emerging  from  the 
door.  The  night  was  very  dark,  and  the 
didver  could  not  see  the  fallen  wire.  The 
horse  stepped  on  It  with  one  of  his  forefeet 
and  received  a  shock  that  threw  him  down. 
Defendant  endeavored  to  show  that  the  wire 
became  wrapped  around  the  horse's  leg,  and 
that  the  struggles  of  the  animal  were  suf- 
ficient to  tear  off  the  Insulation  of  the  elec- 
tric light  wire  at  the  place  of  contact  be- 
tween the  two  wires;  but  the  witnesses  for 
plaintiff  say  that  the  horse  did  not  struggle, 
and  was  killed  almost  Instantly. 
'  [1]  As  we  view  the  evidence,  the  issue  of 
whether  the  insulation  was  removed  from 
the  place  of  the  splice  In  the  wire  at  the  time 
the  wire  was  strung  or  last  repaired  by  de- 
fendant, or  was  removed  by  the  chafing  of 
the  telephone  wire,  caused  by  the  death 
struggles  of  the  horse,  is  a  debatable  Issue 
of  fact,  the  solution  of  which  was  properly 
left  to  the  Jury ;  and  in  passing  on  the  de- 
murrer to  the  evidence  we  shall  adopt  the 
conclusion  that  the  servants  of  defendant 
who  spliced  the  wire  left  it  bare  of  insula- 
tion at  that  place. 

The  petition  alleges  tSiree  grounds  of  negli- 
gence, viz.:  First,  the  failure  of  defendant 
to  maintain  Insulation  on  the  electric  light 
wire  at  the  place  described;  second,  the 
failure  of  the  servants  of  defendant  to  exer- 
cise proper  care  in  the  inspection  of  the  sys- 


tem during  the  night  of  the  storm  to  discover 
dangerous  defects  in  Its  lines  produced  by 
the  storm,  and  to  protect  persons  and  domes- 
tic animals  rightfully  on  the  public  streets 
from  their  injurious  consequences;  and, 
third,  the  failure  of  defendant  to  equip  its 
plant  with  ai^llances  for  detecting  the  ex- 
istence of  short  circuits  and  truant  currents. 
The  answer  traverses  the  several  <±arges  of 
negligence  and  pleads  contributory  negli- 
gence on  the  part  of  the  driver  of  the  horse. 

[2]  The  only  questions  before  us  of  serious 
moment  are  those  arising  from  the  demurrer 
to  the  evidence,  which  defendant  argues 
should  have  been  given.  Defendant,  in  the 
prosecution  of  its  business  of  carrying  high 
and  dangerous  currents  of  electricity  over 
the  public  streets,  was  not  an  insurer  of  the 
safety  of  persons  lawfully  using  the  streets, 
but  owed  them  the  duty  of  the  exercise  of 
the  highest  degree  of  care  to  safeguard  them 
and  their  property  against  the  assaults  of 
vagrant  currents  escaping  from  its  wires. 
This  dnty  may  be  said  to  be  composed  of  two 
main  ingredients:  First,  care  in  keeping  a 
force  so  snbtie  and  dangerous  confined  to  its 
preBcrit>ed  course;  and,  second,  reasonable 
care,  which  In  sndh  business  means  the  high- 
est care,  to  discover,  as  quickly  as  the  cir- 
cumstances of  the  given  case  will  permit,  the 
escape  of  a  deadly  current  from  captivity, 
and  to  move  with  reasonable  diligence  in  the 
performance  of  the  task  of  reducing  the  es- 
caped foe  to  harmlessness,  in  order  that  the 
safety  of  the  innocent  wayfarer  and  his 
beast  may  not  be  Imperiled.  Gelsmann  v. 
Mectnlc  Co.,  178  Mo.  654,  73  S.  W.  664; 
Winkelman  v.  Light  Oo.,  110  Mo.App.  184,  85 
S.  W.  99 ;  Brown  v.  Light  Co.,  137  Mo.  App. 
718,  109  8.  W.  1032;  Goodwin  v.  Telephone 
Co.,  157  Mo.  App.  696,  138  S.  W.  940;  Free- 
man V.  Telephone  Ck>.,  160  Mo.  App.  271,  142 
S.  W.  733. 

[3]  In  the  exercise  of  the  degree  of  care 
imposed  on  It  by  the  rules  Just  mentioned, 
defendant,  in  the  construction  and  mainte- 
nance of  its  lines,  was  bound  to  anticipate 
the  probable  results  of  severe  storms,  and  to 
employ  reasonable  pradence  and  foresight  to 
guard  against  the  dangerous  possibilities  of 
such  storms.  "Liability  for  negligence  is 
measured  by  the  consequences  that  could 
reasonably  be  anticipated  to  follow  from  the 
negligent  act"  Strack  v.  Telephone  Co.,  216 
Mo.  601,  116  S.  W.  526.  Knowing  that  tele- 
phone wires  were  strung  on  the  pole  line 
above  its  own  high-power  wires,  and  that 
such  wires  were  likely  to  break  under  the 
strain  and  stress  of  a  severe  sleet  storm,  de- 
fendant should  have  anticipated  the  falling 
and  grounding  of  a  telephone  wire  across 
and  In  contact  with  its  own  wires  as  a  nat- 
ural result  of  a  storm  of  such  character,  and 
was  negligent  in  leaving  an  uninsulated 
place  in  Its  wire  which,  if  brought  into  con- 
tact with  a  grounded  telephone  wire,  would 
short  drcalt  the  high-power  current  and  car- 
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ry  it  to  the  public  street  to  menace  the  safe- 
ty of  people  and  domestic  animals  lawfully 
upon  the  street  The  suggestion  that,  owing 
to  the  icy  condition  of  the  wires  and  the 
ground,  insulation  would  not  have  prevented 
the  escape  of  electricity  through  the  ground- 
ed telephone  wire  cannot  be  allowed  to  ex- 
cuse defendant,  as  a  matter  of  law,  from 
liability  for  the  injury.  That  argument  and 
the  evidence  on  which  it  is  based  relates  to 
the  subject  of  proximate  cause,  and  merely 
raises  an  Issue  of  fact  with  the  evldoice  of 
plalntUT,  which  tW-Ha  to  show  that  the  Injury 
could  not  and  would  not  have  occurred  had 
defendant's  wire  been  properly  Insulated  at 
the  point  of  contact  with  the  telephone  wire. 
The  jury  were  entitled  to  Infer  that  the  neg- 
ligence of  defendant  In  maintaining  an  un- 
insulated wire  was  the  proximate  cause  of 
the  injury. 

These  considerations  compel  the  conduslon 
that  the  learned  trial  Judge  did  not  err  in 
overruling  the  demurrer  to  the  evidence; 
and  we  do  not  deem  It  necessary  to  discuss 
the  remaining  grounds  of  negligence  on 
which.  In  his  petition,  plaintiff  bases  a  right 
to  recover.  We  find  the  Issues  were  fairly 
tried  and  submitted  to  the  jury,  and  accord- 
ingly the  judgment  Is  affirmed.    All  concur. 


BRADY  et  aL  v.  OITZ  OF   ST.   JOSEPH. 

(Kansas    CSty    Court    of   Appeals.      Missouri. 

Nov.  11,  1912.     Rehearing  Denied 

Dec.  9,  1912.) 

1.  MUNIOIPAI.  OOBFORATIONS  (|  803*)— INJU- 
BT  TO  PEDESrntlAN— CONTBIBUTOBT  NSOLI- 
OBRCB. 

No  one  taw  decedent,  a  boy  19  years  of 
age,  when  he  fell  over  an  embankment  in  a 
street  into  a  ravine.  Decedent  bad  Imown  the 
street  and  ravine  since  childhood,  and  the 
action  occurred  in  the  daytime ;  and  there  was 
nothing  to  indicate  that  he  stumbled  and  fell, 
and  nothing  to  show  that  he  may  have  ran 
over  the  embankment  to  escape  some  other  dan- 
ger. Held,  that  decedent  was  guilty  of  con- 
tributory negligence,  since  he  must  have  walk- 
ed over  the  embankment  without  noting  his 
surroundings,  or  lost  his  balance  while  doing 
something  else. 

[lU.  Note.— For  other  cases,  see  Municipal 
Corporationg,  Cent  Dig.  H  1673,  1682;  Dec. 
Dig.  f  803.*] 

2.  NsQUGBNCE  (J  122*)— Pbjbsumption — ^Ab- 
sence OF  CONTBIBUTOBT  NKOLIOENCB. 

It  cannot  be  presumed  that  a  decedent  ex- 
ercised due  care  for  his  safety,  where  the  un- 
explained facts  show  that  he  saw  or  should 
have  seen  the  danger. 

[Ekl.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  221-223,  229-234;  Dec.  Dig.  j 
122.*] 

3.  MUNICIPAI,  OOBPOBATIONB  ({  816*)— iNJtT- 
BT  TO  PEDBSTBIAir—PLXAOINO— CONTBIBU- 
TOBT Neolioenok. 

Whether  decedent's  fall  over  an  embank- 
ment in  daylight  without  anv  apparent  rea- 
son, was  explainable  by  his  having  incipient 


epilepsy,  cannot  be  consideTed,  where  that  fact 
was  not  pleaded. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  lTll-1724;  Dec 
EHg.  i  816.*] 

4.  Appeal   and    Ebbob   (i   216*)— Pbesbnta- 
TiON  Below— iNSTBucnoNS — Issues. 

That  decedent  had  incipient  epilepsy  can- 
not be  relied  on,  on  appeal,  as  an  excnse  to 
negative  contributory  negligence,  where  it  was 
abandoned  by  not  being  mentioned  in  the  in- 
structions oifered  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  216.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   Wm.  D.  Rusk,  Judge. 

Action  by  Nicholas  Brady  and  others 
against  the  City  of  St  Joseph.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

W.  B.  Norris,  O.  B.  Shultz,  and  PblL  A. 
Slattery,  all  of  St  Joseph,  for  ai^llant  a 
W.  Meyer,  of  St  Joseph,  for  respondent 

ELLISON,  J.  Plaintiffs'  action  is  to  re- 
cover damages  resulting  to  them  from  the 
death  of  their  son,  occasioned,  as  they  al- 
lege, by  the  negligence  of  the  dty.  The 
judgment  in  the  trial  court  was  for  plaintiffs. 

[1]  It  appears  from  the  evidence  that  for 
a  number  of  years,  near  where  plaintiffs  re- 
sided in  the  limits  of  the  defendant  city,  a 
deep  ditch  or  ravine,  with  steep  banks,  ran 
a  short  part  of  its  course  in  one  of  defend- 
ant's streets.  A  roadway  likewise  ran  in  the 
street,  at  one  place  in  a  few  feet,  and  others 
20  or  more  feet,  away  from  the  ravine. 
There  is  considerable  evidence  as  to  just  how 
the  ravine  ran  and  where  the  deceased  was 
found,  where  his  hat  "was  discovered,  etc. 
But  for  our  purposes  it  may  be  conceded  that 
deceased  went  over  the  embankment  at  a 
place  within  the  limits  of  the  street,  and  was 
thereby  killed.  No  one  saw  him  as  he  went 
over.  The  last  seen  of  him  was  Just  before 
reaching  the  place,  when  he  was  proceeding 
on  his  way  to  perform  some  service  for  his 
mother.  He  was  found  dead  at  the  bottom  of 
the  ravine,  with  his  head  and,  perhaps;  his 
shoulders  under  water. 

Deceased  was  19  years  old,  and  had  known 
this  street  and  ravine  since  early  childhood. 
The  time  of  the  accident  was  in  the  after- 
noon, in  June,  in  full  daylight  There  we^e 
no  obstructions  to  the  foot  or  the  eye.  There 
was  nothing  to  suggest  that  he  stumbled  over 
something  in  the  road  and  was  thereby  thrown 
into  the  ditch.  Nor  was  there  anything  oc- 
curred whereby  he  may  have  run  Into  it  in  an 
effort  to  escape  some  other  danger.  Necessari- 
ly he  must  have  walked  into  it  while  wholly 
oblivious  to  his  surroundings,  or  of  what  he 
was  doing;  or  else  he  was  attempting,  for 
some  reason,  to  get  down  the  bank  and  lost 
his  balance.  Bnt  whatever  caused  him  to 
get  into  the  place  where  found,  it  must  have 
resulted   from    his    contributory    negligence. 
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Woodaon  t.  Street  By.,  224  Mo.  685,  12.?  S. 
rw.  820,  30  L.  R.  A.  (N.  S.)  931,  20  Ann.  Gas. 
1039;  Wheat  v.  St  Louis,  179  Mo.  672,  78 
S.  W.  790,  M  Ii.  R.  A.  292;  Kaiser  v.  St 
Lonls,  185  Mo.  366,  84  S.  W.  19. 

[2]  There  is  no  need  to  urge  cases  upon 
our  attention  where  there  were  things  which 
concealed  the  danger,  or  might  shut  It  out  of 
sight  Such  cases  have  no  bearing  upon  the 
conditions  here  presented. 

In  the  stress  of  this  situation  plalntUfs 
call  upon  the  ordinary  presumption  that  he 
was  In  the  exercise  of  ordinary  care  for  his 
«wn  safety.  Bnt  that  presumption  does  not 
arise.  It  Is  crowded  ont  of  the  case  by  the 
fact  that  he  saw  the  danger,  or  blindly  refus- 
ed to  see.  'TTbere  can  be  no  presumption  of 
ordinary  care  In  the  face  of  such  facts  to 
the  contrary  and  without  explanation." 
Htiggart  y.  Railway  Co.,  134  Mo.  673,  679, 
680,  36  S.  W.  220.  221;  Hay  den  v.  Railway 
Co..  124  Mo.  566,  673,  28  S.  W.  74. 

[S,  41  The  suggestion  Is  made  that  the  de- 
ceased had  InMpIent  epilepsy.  But  we  need 
not  deal  with*  such  solution  of  the  mystery  of 
his  action;  tor  It  was  not  pleaded  (Woodson 
T.  Street  Ry.,  supra),  and,  in  addition,  was 
abandoned  by  not  having  been  mentioned  In 
instructions  offered  by  plaintiffs. 

Plaintiffs'  case  being  without  legal  support 
the  judgment  must  be  reversed.    All  concur. 


ADVANCE  THRESHER  CO.  t.  SPEAK  et  aL 

(Kanaas    dty    Court    of   Appeals.      Missouri. 

Not.  25,  1912.     Rehearing  Denied 

Dec.  0,  1912.) 

1.  Appeal  awd  Ebbob  (J  544*) — Necessity  op 
ExcEFTions  —Decisions  Not  Otherwise 
Revikwable— Matteb  or  Recobd. 

Where  ttiere  is  no  bill  of  exceptions,  the 
court  can  only  determine  whether  the  record 
proper  discloses  any  legal  canae  for  its  inter- 
ference. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  2412-2426,  247§,  2479; 
Dec.  big.  i  644.*] 

2.  Afpeai.  aro  Ebbob  (f  544*)— Rboobd— 
Contentb. 

The  record  proper  includes  the  verdict  and 
jadgment 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  i|  2412-2426,  2478,  2479; 
Dec.  Dig.  i  644.*] 

3.  Appeai.  and  Ebbob  (f  544*)-^Motion  in 
Arrest  of  Jddouent— Material  Ebrobb. 

The  rule  that  all  matters  constituting  the 
record  proper  may  l>e  examined  by  an  appel- 
late coart  though  there  is  no  bill  of  exceptions 
showing  a  motion  in  arrest  as  modified,  re- 
quires a  motion  in  arrest  for  all  immaterial 
errors,  but  unless  the  errors  complained  of  are 
formal  or  immaterial,  the^  will  be  examined 
on  appeal  without  a  motion  in  arrest;  and 
fatal  errors  in  the  verdict  and  judgment  will 
entitle  appellant  to  a  reversal 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2412-2426,  2478,  2479; 
Dec  big.  I  644.*] 


4.  Judgment  (J  248*)— Tbial  of  Issues— 
Conpoejott  to  Pleadings  and  Issues. 

Judgments  and  decrees  must  l>e  responsive 
to  the  pleadings  and  issues. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  434 ;   Dec.  Dig.  i  24&*] 

5.  Tbial  (I  329*>—Vebdict— Responsiveness 
TO  Issues. 

A  verdict  must  b«  responsive  to  the  is- 
saes. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  774-776,  782;   Dec.  Dig.  g  329.*] 

6.  Appeal  and  Ebbob  (|  1070*)— Habmlebs 
Ebbob— Vebdiot— Responsiveness  to  Is- 
sues. 

In  replevin  for  IS  head  of  live  stock,  a 
wagon,  harness,  and  one  horse  power  engine 
with  a  claim  for  damages  for  their  detention, 
met  by  a  counterclaim  for  defects  in  the  en- 
gine, for  damages  for  loss  of  contracts,  and 
for  other  damages,  with  a  prayer  for  an  order 
to  return  the  property  and  to  surrender  defend- 
ants' notes,  a  verdict  for  defendants  for  $735 
was  not  determinative  of  the  issues,  and  was 
reversible  error. 

[EkJ.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4231-4233;  Dec  Dig.  i 
1070.'] 

Appeal  from  Circuit  Court,  Adair  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Replevin  by  the  Advance  Thresher  Com- 
pany against  Albert  Spealc  and  others,  with 
counterclaim  by  defendants.  Judgment  for 
defendants,  and  plaintiff  appeals.  Revers- 
ed, and  cause  remanded. 

Fugate  &  Son,  of  Novlnger,  and  Campbell 
&  Ellison,  of  Kirksville,  for  appellant 
Smoot  &  Cooley  and  J.  E.  Rleger,  all  of 
Klrlcsville^  for  respondents. 

ELLISON,  J.  PUIntlfrs  actton  is  re- 
plevin, whereby  it  seeks  to  recover  a  lot  of 
personal  property.  Defendants  had  judg- 
ment In  the  circuit  court  Plaintiff  apjjealed. 

[1]  There  Is  no  bUl  of  exceptions,  and  we 
have  only  to  ascertain  whether  the  record 
proper  discloses  any  legal  cause  for  our  In- 
terference. 

The  petition,  answer,  reply,  verdict  and 
judgment  composing  the  record  proper,  are 
set  out  in  the  transcript,  and  we  will  con- 
fine our  Investigation  to  these.  The  petition 
is  In  replevin,  and  plaintiff  seeks  to  recover 
from  defendants'  possession  13  head  of  live 
stock,  a  wagon,  liamess,  and  one  "Advance 
26  horse  power  steam  engine  with  hose," 
with  all  appliances  for  plowing  and  harrow- 
ing, all  of  the  value  of  $1,040.  Damages 
for  the  detention  of  the  property,  in  the  sum 
of  $500,  is  also  claimed. 

The  answer  Is  a  general  denial  and  a 
counterclaim.  In  setting  forth  the  ground 
of  the  counterclaim,  defendants  have  stat- 
ed the  cause  of  the  controversy.  It  appears 
that  defendants  bought  at  the  price  of  $2,- 
000,  the  steam  engine  of  plaintiff  largely  on 
credit,  executing  their  notes  for  the  pur- 
chase money,  and  giving  a  chattel  mortgage 
on  the  engine  and  the  other  property  to  se- 
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cure  tbelr  payment;  that  when  they  came  to 
work  It  they  found  It  wouW  not  do  practical 
plowing,  and  was  not  worth  to  exceed  $700. 
It  is  alleged  In  the  answer  that  defendants 
had  contracted  for  breaking  sod  for  others, 
whereby  they  could  hare  made  a  profit  of 
$800,  and  that  they  could  not  do  the  work 
on  account  of  the  engine  not  working.  It 
Is  also  alleged  that  of  the  personal  property 
mortgaged  to  plaintiff  the  sheriff  took,  b.T 
the  replerln  writ,  the  engine  and  two  of  the 
horses,  valued  at  $200,  and  turned  them  over 
to  plaintiff.  Payments  on  the  notes,  aggre- 
gating $858,  are  alleged.  Finally,  It  is  al- 
leged that  defendants  "are  otherwise  dam- 
aged in  the  sum  of  f  500."  The  prayer  of  the 
answer  is  that  the  court  order  a  return  of 
the  property;  that  defendants'  damages  be 
ascertained ;  and  that  their  notes  be  ordered 
surrendered. 

The  verdict  was  as  follows:  "We,  the 
Jury,  find  for  the  defendants  and  assess  the 
amount  due  them  at  $735."  The  judgment 
following  the  verdict,  as  set  out  In  the  rec- 
ord, was:  "It  is  therefore  considered  and  ad- 
Judged  by  the  court  that  the  defendants 
have  and  recover  of  and  from  the  plalntlB 
the  said  sum  of  seven  hundred  thirty-live 
dollars  ($735)  so  found  and  assessed  by  the 
Jury  to  be  due  them,  together  with  costs  in 
this  behalf  laid  out  and  expended  taxed  at 

dollars  ($ ),  and  that  they  have 

execution  therefor." 

[2]  As  we  have  stated,  we  have  no  guide 
as  to  what  transpired  in  the  trial  court,  ex- 
cept what  is  shown  by  the  record  proper, 
which  includes  the  verdict  and  Judgment. 
Bateson  v.  Clark,  37  Mo.  31 ;  Lilly  v.  Menke, 
126  Mo.  180,  212,  28  S.  W.  643,  994. 

[3]  As  we  understand  defendants'  posi- 
tion, it  is  not  claimed  that  the  verdict  is 
regtilar  or  proper,  but  that,  plaintiff  having 
failed  to  complain  by  filing  a  motion  in  ar- 
rest, it  cannot  now  be  noticed  on  appeal. 
The  rule  that  all  matters  constituting  the 
record  proper  may  be  examined  by  an  appel- 
late court,  notwithstanding  there  is  no  bill 
of  exceptions  including  a  motion  in  arrest, 
has  been  so  far  modified  as  to  require  a 
motion  in  arrest  for  all  immaterial  errors 
not  of  a  serious  or  fatal  character.  But, 
unless  the  errors  complained  of  are  formal, 
minor,  or  immaterial,  they  will  be  examined 
on  appeal,  though  there  is  neither  a  motion 
nor  bill  of  exceptions.  Sweet  v.  Maupin,  65 
Mo.  65;  Mclntire  v.  Mclntlre,  80  Mo.  470, 
473;  State  ex  rel.  v.  Scott,  104  Mo.  26,  31, 
15  S.  W.  987,  17  S.  W.  11 ;  Land  Co.  v.  Bretz, 
125  Mo.  418,  423,  28  S.  W.  656;  State  ex  rel. 
V.  Carroll,  101  Mo.  App.  110,  74  S.  W.  468; 
Nichols  V.  Lead  &  Zinc  Co.,  85  Mo.  App.  584 ; 
Bank  v.  McMullen,  85  Mo.  App.  142. 

[4,  S]  It  follows  that,  if  the  errors  in  the 
verdict  and  Judgment  in  controversy  are 
of  a  material  or  fatal  character,  plaintiff 
is  entitled  to  a  reversal,  notwithstanding 
there  was  no  motion  or  bill  of  exceptions. 
It  is  said,  in  Roden  ▼.  Helm,  192  Mo.  71,  93, 


90  S.  W.  798,  805,  a  case  without  a  bill  of 
exceptions:  "That  Judgments  and  decrees 
must  be  responsive  to  the  pleadings  in  tills 
state  is  no  longer  an  open  question."  In 
Schneider  v.  Patton,  175  Mo.  684.  723,  75  S. 
W.  155,  166,  it  is  said  that  "no  principle  Is 
better  settled  tlian  that,  unless  a  Judgment 
Is  responsive  to  the  Issues  presented  in  the 
pleadings,  It  la  erroneous."  And  in  State  v. 
ModUn,  197  Mo.  376,  379.  95  S.  W.  345,  346, 
that  in  considering  the  sufficiency  of  a  ver- 
dict "It  must  be  borne  in  mind  that  it  is 
well-settled  law  in  Missouri  that  if  the  ver- 
dict, which  is  a  part  of  the  record,  is  not 
responsive  to  the  issue,  or  la  uncertain  or 
indefinite,  it  is  open  for  review  on  appeal 
or  writ  of  error  as  a  part  of  the  record 
proper."  In  State  v.  Rowe,  142  Mo.  438, 
442,  44  S.  W.  266,  it  is  held  that  the  ver- 
dict must  be  so  responsive  to  the  Issues  as 
to  afford  the  party  protection  against  the 
same  claim  in  another  action.  It  is  said,  in 
1  Graham  &  Waterman  on  New  Trials,  140, 
ttiat  "if  the  Jury  find  only  part  of  the  is- 
sue, Judgment  cannot  be  entered  on  the  ver- 
dict It  is  void  for  the  whole,  and  a  venire 
de  novo  will  be  awarded."  The  authors  then 
add  a  quotation  from  Lord  Coke,  tliat  "a 
verdict  that  finds  part  of  the  issue,  and  find- 
ing nothing  for  the  residue,  this  is  insuffi- 
cient for  the  whole,  because  they  have  not 
tried  the  whole  issue  wherewith  they  are 
charged.  As  if  an  Information  of  intrusion 
be  brought  against  one,  for  intruding  into  a 
messuage  and  one  hundred  acres  of  land, 
upon  the  general  issue,  the  Jury  find  against 
the  defendant  for  the  land,  bat  say  noth- 
ing for  the  house,  this  is  insufficient  for  the 
whole,  and  so  was  it  twice  adjudged."  Al- 
lison V.  Darton,  24  Mo.  343;  Pratt  v;  Rogers, 
6  Mo.  51;  Jones  v.  Suedecor,  3  Mo.  390;  3 
Graham  &  Waterman  on  New  Trials,  1384, 
1390;  2  Thompson  on  Trials,  i  639;  Patter- 
son V.  United  States,  2  Wheat  221,  4  L.  Ed. 
224;  Lyon,  Cobb  &  Co.  v.  Stewart  &  Camp^ 
bell,  6  J.  J.  Marsh.  (Ky.)  676. 

[I]  In  view  of  these  authorities.  It  seems 
to  be  clear  .that  the  verdict  under  consid- 
eration is  materially  improper  and  insuffi- 
cient It  leaves  the  case  near  as  much  un- 
determined as  before  the  trial.  It,  and  the 
judgment  following,  do  not  make  It  known 
whether  the  horses  and  engine,  or  either 
of  them,  which  were  taken  from  defendants 
and  delivered  to  plaintiff  by  the  sheriff,  are 
to  be  considered  the  property  of  plaintiff 
or  defendants.  It  is  not  known  whether 
the  notes  remaining  in  plalntltTs  hands  are 
to  be  considered  as  settled,  or  whether  they 
are  still  due.  The  verdict  is  as  though  it 
were  given  in  an  action  of  assumpsit  or  for 
general  damages  without  any  complications 
with  other  matters.  So  far  as  the  record  be- 
fore us  is  concerned,  may  there  not  be  fu- 
ture litigation  over  the  title  to  the  property? 
The  verdict  merely  reads  that  the  amount 
due  defendants  is  $735.  Is  that  found  as  a 
general  adjustment  of  all  the  Issues,  leaving 
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the  property  as  belonging  to  plaintiff,  or  ts 
It  for  the  damages,  alone,  claimed  by  defend- 
ants, or  is  it  for  part  recovery  back  of  $858 
payments  made  on  the  notes? 

We  have  been  cited  by  defendants  to  sev- 
eral cases  In  which  a  reversal  of  Judgments 
was  refused,  because  the  verdict  was  not 
materially  wrong,  and  there  was  no  motion 
In  arrest ;  but  none  of  them  approach  to  the 
seriousness  of  this. 

The  Judgment  should  be  reversed  and  the 
cause  remanded.    All  concur. 


OUMBIE  et  al.  v.  ST.  LOUIS,  L  M.  &  S. 

RiY.  C». 

(Supreme  Court  of  Arkansas.    Oct  28,  1912,) 

1.  PtSADING       (f      245*)    —   AVENDUENTS      TO 
PUBADINOB— DiSCBSTION    OF   COUBT. 

The  court  did  not  abusa  its  discretion  in 
refusing  to  allow  amendments  to  the  complaint 
several  days  after  the  action  was  dismissed. 

[lid.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  Si  635,  653-«75;  Dec  Dig.  (  245.*] 

2.  PLKADINO     (I    246*)— TBIAI/— AJCEND3CKNTB. 

The  court  did  not  err  in  refusing  to  allow 
an  amendment  which.  In  the  court's  view  of  the 
complaint,  would  have  rendered  it  inconsistent 
and  contradictory. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  676-683;    Dec.  Dig.  |  246.*] 

5.  PiXAnino    (f   218*)  —  Demttbseb  —  RT7I.B8 

AND  RBOUI^ATIONS— HXARINO. 

Facts  alleged  must  be  taken  as  uncontro- 
verted  on  demurrer,  and  it  Is  a  question  of  Ian 
whether  they  are  sufficient  to  show  that  a  pro- 
vision in  a,  bill  of  lading  is  unreasonable,  and 
not  an  issue  for  the  jury  under  the  act  of  April 
30,  1907  (Laws  1907,  p.  558,  &  3),  requiring 
"the  reasonableness  or  unreasonableness  of 
Buch  rules  and  regulations  to  be  determined  by 
a  jury";  such  provision  having  no  application 
where  the  facts  are  undisputed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {S  549-566;   Dec.  Dig.  {  2ia*] 

4.  Cabbiebb  (I  159*)— iNjxnuEs  to  Goods- 
Notice. 

A  provision  in  a  bill  of  lading  of  fmit  that 
a  written  notice  of  intention  to  claim  damage 
should  be  presented  to  the  carrier  within  36 
hours  after  notice  to  the  consignee  of  arrival 
at  the  place  of  delivery  is  not  unreasonable,  as 
it  is  the  consignor's  duty  to  have  either  the 
consipiee  or  an  a^ent  at  the  destination  to  as- 
certain the  condition  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  li  66&-67L  699-703%,  711-714,  718, 
718Vi;   Dec.  Dig.  1 169.*] 

6.  Cabbiebb  (i  159*)— Injitbieb  to  Oooos— 
Notice  of  Intention  to  Claiu. 

Provisions  in  a  bill  of  lading  requiring  a 
written  notice  of  "intention  to  claim'  damage 
or  written  notice  "of  loss  or  damage"  are  not 
limitations  upon  or  exemptions  from  liability, 
but  only  conditions  precedent  to  recovery,  and 
such  notice  is  not  necessary  where  the  carrier 
has  examined  and  knows  the  condition  of  the 
goods  after  their  arrival  at  their  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  668-671,  699-703%,  711-714, 718, 
718W;   Dec.  Dig.  i  159.*] 

Appeal  from  Circuit  Court,  Oawf ord  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Action  by  B.  C  Comble  and  others  against 
the  St   Louis,   Iron  Mountain  &  Southern 


Railway   C!ompany.     Judgment  for  defend- 
ant, and  plaintiffs  appeal.     Reversed. 

This  was  a  suit  by  the  appellants  against 
the  appellee  to  recover  damages  for  loss  to 
a  shipment  of  peaches  which  appellants  al- 
lege in  their  complaint  were  delivered  to  the 
appellee  at  Greenwood,  Ark.,  for  shipment 
to  St  Joseph,  Mo.,  and  that,  through  the 
negligence  of  appellee  in  carrying  out  its 
contract  (which  alleged  acts  of  negligence 
are  specifically  set  out  in  the  complaint) 
plaintiffs  were  damaged,  for  which  the  ap- 
pellants pray  Judgment  The  complaint  in 
the  present  case  is.  In  all  essential  particulars 
except  the  amendment  to  paragraph  1,  sim- 
ilar to  that  which  was  held  sufflcirat  in  St 
Louis,  Iron  Mtn.  &  S.  Ry.  Co.  t.  Comble,  141 
S.  W.  939. 

The  amendment  to  paragraph  1  of  the 
complaint  Is  as  follows:  "That  after  said 
peaches  were  accepted  for  shipment  by  the 
defendant  and  had  been  loaded  into  said 
car  for  shipment,  and  without  further  con- 
sideration passing,  the  defendant  issued  and 
delivered  a  receipt  or  bill  of  lading  there- 
for and  delivered  the  same  to  R.  C.  CAimbie. 
That  a  copy  thereof  is  hereto  attached  and 
marked  Exhibit  A  and  B.  That  the  defend- 
ant used  no  other  form  of  receipt,  and  would 
not  have  given  plaintiff  a  different  one,  and 
ttiat  plaintiff  paid  full  rates  upon  said  ship- 
ment That  said  writing  contained  a  clause 
providing  that.  In  case  of  damage  to  said 
fruit,  the  consignee  thereof  should  give  no- 
tice to  the  delivering  carrier  of  an  intention 
to  claim  damage  therefor  within  36  hours 
after  notice  of  arrival  of  the  freight  at  the 
place  of  delivery.  That  said  clause  was  in- 
serted therein  without  the  consent  of  plain- 
tiff, of  the  owners  of  said  peaches,  or  of  the 
said  J.  B.  Paine,  consignee  thereof.  That 
said  provision  was  unreasonable  in  this,  to 
wit:  That  the  owners  of  said  fruit  lived  at 
Greenwood,  Ark.,  when  said  peaches  were 
shipped  and  when  the  same  arrived  at  St 
Joseph,  Mo. ;  that  it  was  more  than  36  hours 
before  the  same  could  be  examined  in  the 
regular  course  of  business  and  the  damages 
found;  that  the  consignee  thereof  was  at 
Van  Bnren,  Ark.,  at  the  time,  and  had  hun- 
dreds of  cars  of  peaches  in  transit  to  dif- 
ferent points  of  destination  from  Denver, 
Colo.,  to  New  Tork,  N.  Y.,  and  was  obliged 
to  obtain  the  same  from  the  delivering  car- 
rier to  commission  merchants  who  were 
mere  selling  agents  and  had  no  authority, 
and  who,  in  this  case,  had  no  knowledge  of 
the  condition  of  said  peaches  when  loaded 
by  the  initial  carrier,  and  who  had  no 
knowledge  or  information  that  the  same  had 
been  damaged  in  transit,  and  had  been  dam- 
aged through  t^e  fault  and  negligence  of 
any  of  the  carriers,  and  had  no  means  of 
knowing  of  the  Intention  of  the  consignee 
thereof  or  of  the  owners  thereof  to  claim 
damage  therefor;    that  the  consignee  could 
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not  give  said  notice  within  said  time  for  the 
reason  that  he  did  not  know  within  said 
time  that  the  same  had  been  damaged,  or  of 
the  real  condition  of  the  peaches  when  ac- 
cepted for  shipment,  or  upon  arrival;  that 
the  time  was  nnreasonably  short;  that  the 
delivering  carrier  examined  said  peaches  up- 
on arrival  and  knew  for  Itself  the  condition 
of  the  consignment  on  arrival;  that  the  de- 
fendant, the  general  agent  for  fruit  ship- 
ments, C.  F.  Carstarphen,  and  its  local  agent 
at  Greenwood,  Ark.,  L.  W.  Rhodes,  knew 
all  of  the  foregoing  material  matters;  that, 
by  reason  of  delay  In  arrival  of  said  peaches 
at  their  desttuation  as  aforesaid,  the  market 
value  thereof  declined  $1  per  crate  before 
their  arrival,  and  plalntUT  was  damaged  said 
amount  by  reason  thereof." 

A  demurrer  was  Interposed  to  the  com- 
plaint containing  nine  grounds,  the  sixth  of 
which  iB  as  follows:  "There  is  no  allegation 
of  a  compliance  with  the  terms  of  the  writ- 
ten contract  to  any  paragraph  of  plaintltTs 
complaint;  that  the  blU  of  lading  provid- 
ed: 'Claims  for  damages  must  be  reported 
by  consignee  in  writing  to  the  delivering 
line  within  36  hours  after  the  consignee  had 
been  notified  of  the  arrival  of  the  freight  at 
place  of  delivery.  If  such  notice  is  not  there 
given,  neither  tills  company  nor  any  of  the 
connecting  or  intermediate  carriers  shall 
be  liable.'"  The  seventh  ground  raised 
practically  the  same  question  as  the  sixth 
ground,  copied  above.  The  court  sustained 
the  demurrer,  among  others,  on  the  sixth  and 
seventh  grounds,  and  dismissed  the  com- 
plaint Several  days  after  the  complaint 
had  been  dismissed,  the  appellants  offered 
certain  amendments,  which  the  court  refus- 
ed to  allow,  and  appellants  had  their  excep- 
tions noted  to  the  ruling  of  the  court  in  re- 
fusing to  allow  these  amendments.  They 
also  duly  excepted  to  the  ruling  of  the 
court  in  sustaining  the  demurrer  and  dis- 
missing their  complaint,  and  have  duly  pros- 
ecuted this  appeal. 

Robert  A.  Bowe,  of  Greenwood,  Bowe  & 
Rowe,  of  Ft  Smith,  and  C  A.  Starbird,  of 
Alma,  for  appellants.  E.  B.  Kinsworthy 
and  B.  B.  WUey,  both  of  Little  Rock,  W. 
v.  Tompkins,  of  Prescott,  and  Thos.  B.  Fry- 
or,  of  Ft.  Smith,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Conceding,  without  deciding, 
that  the  amendments  tendered  contained 
subject-matter  germane,  to  the  cause  of  ac- 
tion set  np  in  the  original  complaint  the 
court  nevertheless  did  not  abuse  its  discre- 
tion in  refusing  to  allow  these  amendments 
to  be  made  at  the  time  when  they  were  of- 
fered. Appellants  did  not.oETer  to  amend 
the  complaint  until  several  days  after  the 
cause  of  action  had  been  dismissed. 

[2]  The  court,  in  sustaining  the  demurrer 
and  dismissing  the  complaint  for  the  rea- 
sons set  forth   in   the   sixth   and   seventh 


grounds  of  the  demurrer  thereto,  held  that 
there  was  no  allegation  of  a  compliance 
with  the  terms  of  the  written  contract  set 
up  in  the  complaint  Having  so  decided,  the 
court  did  not  err  in  refusing  to  allow  an 
amendment  which,  in  the  court's  view  of  the 
complaint  would  have  rendered  the  same 
inconsistent  and  contradictory.  The  only 
question  we  now  decide  with  reference  to 
these  amendments  is  that  the  court  did  not 
abuse  its  discretion  in  refusing  to  allow 
them  at  the  time  they  were  offered.  As  the 
case  must  be  reversed  for  reasons  herein- 
after stated,  if  counsel  are  so  advised,  they 
may  offer  and  obtain  a  ruling  of  the  lower 
court  on  these  amendments  at  the  next 
hearing. 

2.  The  question  presented  by  the  court's 
ruling  on  the  sixth  and  seventh  grounds  of 
the  demurrer  is  whether  or  not  appellants 
allege  In  their  complaint  facts  sufficient  to 
show  a  compliance  on  their  part  with  the 
contract  of  shipment  as  set  np  in  their  com- 
plaint which  provides  that  "in  case  of  dam- 
age to  said  fruit  the  consignee  thereof  Shalt 
give  notice  to  the  delivering  carrier  of  an  in- 
tention to  claim  damages  therefor  within  36 
hours  after  notice  of  the  arrival  of  the 
freight  at  the  place  of  delivery."  The  appel- 
lants did  not  allege  in  their  complaint  that 
they  complied  with  this  provision  of  the 
contract  by  giving  the  written  notice  speci- 
fied therein,  but  they  allege  that  the  provi- 
sion requiring  written  notice  was  unreason- 
able, and  set  out  facts  which  they  say  show 
it  to  be  an  unreasonable  provision. 

[3]  The  facts  as  alleged  must  be  taken 
on  demurrer  as  uncontroverted.  It  there- 
fore becomes  a  question  of  law  as  to  wheth- 
er these  facts  are  sufficient  to  show  that 
the  provision  is  or  is  not  unreasonable,  and 
not  an  issue  to  be  submitted  to  the  jury  un- 
der the  provisions  of  the  act  approved  April 
30,  1907  (Ijaws  1907,  p.  558,  |  3),  requiring 
"the  reasonableness  or  unreasonableness  of 
such  rules  and  regulations  to  be  determined 
by  a  Jury."  That  provision  can  have  no 
application  In  cases  where  the  facts  are  un- 
disputed upon  which  the  issue  of  reasonable- 
ness or  unreasonableness  is  predicated.  See 
Kansas  &  Arkansas  Valley  Ry.  v.  Ayera,  63 
Ark.  332,  38  S.  W.  515. 

[4]  Without  repeating  here  the  facts  al- 
leged in  the  complaint  to  show  that  the  pro- 
vision for  written  notice  was  unreasonable^ 
it  is  sufficient  to  say  that  in  our  opinion, 
these  facts  are  not  sufficient  to  show  that 
the  provision  was  unreasonable.  The  fact 
that  the  owners  of  the  fruit  shipped  lived 
at  Greenwood,  and  the  destination  of  the 
fruit  was  at  St  Joseph  and  other  distant 
points  out  of  the  state  where  the  goods  were 
consigned,  would  not  show  that  the  provi- 
sion for  notice  was  unreasonable,  nor  would 
the  fact  that  the  consignee  was  at  Van 
Bnren,  Ark.  The  fact  that  the  consignor 
and  the  consignee  depended  upon  commis- 
sion merchants  at  points  of  destination  to- 
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receive  the  sbiimients  for  them,  and  that 
these  commission  merchants  had  no  knowl-. 
edge  of  the  condition  of  the  peaches  when 
loaded,  and  no  knowledge  that  they  had  been 
damaged  by  the  carrier  In  transit,  would 
not  be  sulUcient  If  the  consignor  or  the 
consignee  could  not  themselves  be  at  the 
points  of  destination  so  as  to  obtain  the 
necessary  knowledge  of  the  condition  of  the 
peaches  when  delivered  to  enable  them  to 
give  notice  of  an  intention  to  claim  damages 
therefor  in  case  of  damage  or  loss,  they 
would  have  to  have  agents  at  such  points 
of  consignment,  and  could  give  such  notice 
within  the  time  prescribed.  Arkadelphla 
Milling  Co.  V.  Smoker  Mds.  Co.,  100  Ark.  37, 
139  S.  W.  680;  C,  R.  I.  &  P.  By.  Co.  T. 
Neusch,  99  Ark.  568,  189  S.  W.  679;  St  Ii., 
I.  M.  &  S.  Ry.  Co.  V.  Townes,  93  Ark.  430, 
124  S.  W.  1036,  28  Ii.  R.  A.  (N.  S.)  672. 

It  would  be  the  consignor's  duty  to  have 
either  the  consignee  himself  at  the  point  of 
destination  or  to  have  some  agent  there 
representing  him  to  whom  the  delivery  could 
be  made,  and  who  could  ascertain  the  condi- 
tion of  the  shipment  when  it  arrived  at  Its 
destination,  and  who  could  give  the  notice 
reqiiired  by  the  contract'  Thirty-six  hours 
after  notice  of  arrival  for  notice  of  a  claim 
for  damages  is  not  an  unreasonably  short 
time  for  the  consignee  to  receive  all  the  in- 
formation necessary  as  to  the  damage  he 
lias  sustained,  if  any,  and  to  give  written 
notice  of  an  intention  to  claim  such  dam- 
age to  the  delivering  carrier.  Mr.  Untcfaln- 
son  In  his  work  on  Carriers  (3d  Ed.)  |  442, 
says:  "The  object  of  conditions  of  this 
cliaracter,  it  is  said,  is  to  enable  the  car- 
rier, while  the  occurrence  is  recent  to  bet- 
ter Inform  himself  of  what  the  actnal  facts 
occasioning  the  loss  or  injury  were,  and 
thus  protect  himself  against  claims  which 
might  be  made  upon  him  after  such  lapse 
of  time  as  to  frequently  make  It  difficult 
if  not  impossible,  for  him  to  ascertain  the 
truth.  It  is  Just,  therefore,  that  the  own- 
er, when  the  loss  or  Injury  has  occurred, 
should  be  required,  as  a  condition  precedent 
to  enforcing  the  carrier's  liability,  to  give 
notice  of  his  claim  according  to  the  reason- 
able conditions  of  the  contract" 

We  quoted  the  above  from  Mr.  Hutchin- 
son in  the  case  of  St  liOOls  &  San  Francisco 
Ry.  Co.  ▼.  Keller,  90  Ark.  808,  119  S.  W.  254. 
In  the  latter  case  the  contract  for  notice 
provided  that:  "No  carrier  shall  be  re- 
sponsible for  loss  or  damage  of  any  of  the 
freight  shipped  unless  it  is  proved  to  have 
occurred  during  the  time  of  its  transit  over 
the  particular  carrier's  line,  and  of  this  no- 
tice must  be  given  within  SO  hours  after  the 
arrival  of  the  same  at  destination.  No  car- 
rier shall  be  responsible  for  loss  or  dam- 
age to  property  unless  notice  of  snch  loss 
or  damage  is  ^ven  to  the  delivering  carrier 
within  30  hours  after  delivery."  The  court, 
in  discussing  this  provision,  made  no  dis- 
tinction between  the  provision  requiring  no- 


tice for  loss  or  damage  and  one  requiring  no- 
tice of  aa  intention  to  claim  damage,  but 
treated  such  provision  as  meaning  the  same 
thing,  as  shown  by  the  authorities  cited  and 
the  language  of  the  opinion.  In  the  above 
case  it  was  held  that  such  a  provision  in 
the  contract  is  "a  condition  of  recovery  and 
not  an  exemption  from  liability."  "Its  ef- 
fect" says  Judge  Frauenthal,  speaking  for 
the  court  "Is  to  require  the  one,  who  has 
the  peculiar  knowledge,  to  Inform  the  other, 
who  has  not  that  knowledge,  to  seek  the 
facts  while  they  exist,  so  that  the  facts  may 
be  obtained  and  presented  by  both  sides;  Its 
effect  is  therefore  to  uphold  and  enforce 
rights  if  they  are  founded  on  trutli,  and  not 
to  limit  or  defeat  those  rlghta"  And,  con- 
tinuing, he  says:  "This  court  has  unUorm- 
ly  upheld  and  enforced  similar  provisions 
in  contracts  of  common  carriers  where  the 
same,  under  the  circumstances  of  the  case, 
were  reasonable  and  the  damages  occurred 
during  the  actual  transportation  of.  the 
goods"— citing  many  cases  of  this  court 
where  the  provision  of  the  contract  required 
"notice  of  intention  to  dalm  damages"  to  be 
given  In  writing,  etc. 

[I]  So,  under  our  decisions,  it  makes  no. 
difference  whether  the  provision  of  the  con- 
tract requires  written  notice  "of  loss  or  dam- 
age" to  be  given,  or  whether  the  language  of 
the  contract  provides  for  written  notice  of  an 
"intention  to  claim"  for  loss  or  damage. 
Under  our  decisions,  the  purport  of  these 
provisions  is  the  same,  have  the  same  legal 
effect,  and  are  not  limitations  upon  or  ex- 
emptions from  liability  of  the  carrier,  but 
are  only  conditions  precedent  to  recovery. 
St  L.,  I.  M.  &  S.  Ry.  Co.  V.  Furlow,  89  Ark. 
404,  117  S.  W.  617;  St  L.  &  S.  F,  Ry.  Co.  v. 
Keller,  supra. 

It  is  alleged  in  the  concluding  portion  of 
the  amendment  to  the  complaint  that  "the 
delivering  carrier  examined  said  peaches  up- 
on arrival  and  knew  for  Itself  the  condition 
of  the  consignment  on  arrival.  That  the  de- 
fendant the  general  agent  for  fruit  ship- 
ments, O.  F.  Carstarpben,  and  its  local  agent 
at  Greenwood,  Ark.,  L.  W.  Rhodes,  knew  all 
of  the  foregoing  material  matters'." 

In  Kansas  &  Arkansas  Valley  Railway  v. 
Aye^,  supra,  there  was  a  shipment  of  cattle 
under  a  contract  whlcli  contained  a  provision 
for  notice  similar  to  the  one  at  bar.  The 
proof  showed  that  the  notice  in  writing  was 
not  given.  The  agent  at  the  depot  where 
the  cattle  were  delivered  saw  the  cattle  and 
knew  that  some  of  than  were  dead,  and 
that  they  were  in  a  bad  shape  generally,  but 
he  did  not  know,  and  was  not  informed,  that 
any  claim  would  be  made  for  damages.  The 
court,  in  passing  upon  the  question  as  to 
whether  written  notice  of  damage  for  the 
dead  cattle  was  required,  said:  "The  cattle 
that  were  dead  in  the  car  before  the  stock 
was  removed  and  mingled  with  other  cattle 
were  notvrlthln  this  provision  of  the  contract 
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as  to  notice.  The  object  of  requiring  the  notice 
by  the  shipper  of  his  Intention  to  Itelm  dam- 
ages to  be. given  before  the  cattle  were  re- 
moved and  mingled  with  other  cattle  was  to 
afford  the  railway  company  a  fair  oj^Kirtu- 
nlty  to  examine  the  cattle  before  they  were 
removed  and  mingled  with  Mher  cattle.  As 
to  those  that  were  dead,  the  company  bad 
all  the  opportunity  it  could  hare  had  to  ex- 
amine them." 

Under  the  doctrine  of  the  above  case,  it 
was  not  necessary,  as  a  condition  of  recovery, 
that  the  appellants  give  appellee  written  no- 
tice of  an  intention  to  claim  for  damages 
to  the  peaches  if  the  delivering  carrier, 
through  its  agents,  examined  and  knew  the 
condition  of  the  peaches  while  in  its  posses- 
sion after  their  arrival  at  their  destination. 
The  complaint  alleged  such  knowledge  on  the 
part  of  the  carrier,  and  hence,  in  this  re- 
spect, stated  facts  sufficient  to  show  that  the 
written  notice  was  unnecessary.  Where  the 
facts  stated  show  that  the  delivering  car- 
rier has  actual  linowledge  of  all  the  condi- 
tions that  a  written  notice  could  give  It,  then 
written  notice  Is  not  required,  and  a  provi- 
sion requiring  It  under  such  circumstances 
would  be  unreasonable. 

Ai^pellee  relies  upon  the  rec«it  case  of 
Chicago,  Bock  Island  &  Pacific  B.  Co.  v. 
Williams,  142  S.  W.  826,  to  sustain  its  con- 
tention as  to  the  alleged  failure  of  the  ap- 
pellee to  comply  with  provisions  of  the  con- 
tract as  to  notice.  But  appellant  falls  to 
observe  the  distinction  between  the  Williams 
Case  and  the  cases  of  Kansas  &  Arkansas 
Valley  By.  v.  Ayers,  and  St.  L.,  I.  M.  &  S.  R. 
Co.  V.  Gumbie.  The  present  case  is  controll- 
ed by  the  rule  in  the  latter  cases.  In  the 
Williams  Case  the  provision  requires  that 
the  claim  for  the  loss,  damage,  or  delay 
should  be  made  within  four  months.  The 
language  of  the  contract  in  that  case  con- 
templated the  presentation  of  a  formal  claim 
for  damages,  specifying  what  was  lost  or 
damaged  and  the  amount  thereof,  etc.  But 
here,  as  we  construe  the  language  of  the  con- 
tract, It  only  requires  that  the  consignee  re- 
port that  he  has  sustained  loss  or  damage 
and  his  intention  to  claim  therefor;  but  It 
does  not  contemplate  the  presentation  within 
the  short  time  of  36  hours,  the  formal  (daim 
as  required  In  Ballway  ▼.  Williams,  supra. 
If  such  were  the  case,  the  provision  as  to 
time  might  be  considered  unreasonable. 
Whereas,  as  the  provision  is  only  for  notice 
that  damage  has  resulted,  and  requiring  that 
the  consignee  report  that  fact,  it  Is  not  un- 
reasonable. The  distinction  between  the  cases 
is  pointed  out  by  the  Chief  Justice  In  Rail- 
way V.  Williams  as  follows:  "In  the  present 
case  the  requirement  is  not  merely  for  no- 
tice to  the  carrier  that  damage  has  resulted, 
but  It  is  that  the  claim  for  the  loss,  damage, 
or  delay  shall  be  presented  within  the  stipu- 
lated time.    The  purpose  of  the  requirement 


Is  to  give  the  carrier  timely  opportunity  to 
-Investigate  the  claim  for  damage  after  the 
same  has  been  presented.  This  involves  the 
right  to  investigate  the  contents  of  lost  pack- 
ages, the  value  of  lost  articles,  as  well  as 
the  facts  bearing  upon  the  question  of  Its 
UabUIty.  The  distinction  is  dearly  pointed 
out  by  Judge  Rlddlck  In  the  opinion  of  the 
court  In  W.  U.  Telegraph  Co.  v.  Moxley,  80 
Ark.  654  [98  S.  W.  112],  and  we  are  of  the 
opinion  that  that  decision  is  condusive  of  the 
present  case." 

The  court  therefore  erred  In  snstelning  the 
demarrer,  and  for  this  error  the  Judgment 
Is  reversed,  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demarrer  and  for 
further  proceedings. 


CIJMBIB  et  aL  ▼.  ST.  LOUIS,  L  M.  &  & 

BX.  CO. 
(Supreme  Court  of  Arkansas.    Nov.  4,  1912.) 

1.  Cabbiebs  ({  40*)— Cabbiage  or  Goods— 
FxnimsniNo  Cabs. 

The  statute  requiring  carriers  to  fnrniah, 
without  discrimination  or  delay^  safficient  fa- 
cilities for  the  carriage  of  freight  does  not 
make  the  duty  an  absolute  one,  but  is  only  de- 
claratory of  the  common  law,  and  does  not  re- 
quire the  carrier  to  provide  in  advance  for  any 
unprecedented  and  unexpected  rush  of  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  |§  120-122;   Dec  Dig.  |  40.*] 

2.  Cabriebs  (!  67*)— FuxMisHiKa  Cabs— Con- 
tracts. 

A  carrier  who  contracts  to  furnish  all  the 
cars  necessary  to  transport  the  peach  crop 
from  a  certain  locality,  on  failure  to  do  so, 
cannot  defend  on  the  ground  that  It  was  pre- 
vented from  doing  so  by  heavy  and  unprece- 
dented traffic  or  other  unavoidable  casualties, 
but  the  contract  does  not  relieve  the  shipper 
from  ordering  the  cars  for  a  specified  time  and 
place  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Carrier*. 
Cent  Dig.  {{  224r-220;   Dec.  Wg.  |  €7.*] 

3.  Cabbhsbb  '  (S  66*)— FuRmsHiNa  Cabs— Con- 

TBACTB— MUTOAUTT. 

A  shipper's  order  calling  for  a  specified 
number  of  cars  for  a  specified  day,  when  ac- 
cepted by  the  carrier,  is  a  contract  binding  the 
carrier  to  furnish  the  cars,  and  the  shipper  to 
furnish  the  goods  to  load  the  cars,  bat  such 
contract  does  not  render  the  carrier  liable  for 
failure  to  furnish  cars  to  parties  who  did  not 
authorize  the  order,  but  who  would  liave  used 
the  caiB  if  the.v  had  arrived. 

[Ed.  Note. — For  other  cases,  see  Carriera, 
Cent  Dig.  I  221;  Dec  Dig.  1 66.*] 

Appeal  from  Circnlt  Conrt,  Sebastian  Conn- 
ty;   Daniel  Hon,  Judge. 

Consolidated  actions  by  B.  O.  Gamble  and 
others  against  the  St  Looia,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment 
for  defendant,  and  plalntlfla  appeal.  Af- 
firmed. 

Appeilants  instituted  separate  salts  against 
appellee  to  recover  damages  for  appellee  fall- 
ing to  furnish  them  cars  for  the  shipment  of 
peaches.  These  cases  were  consolidated  and 
tried  together  In  the  court  below.    The  same 


•For  other  cases  eee  lame  topic  aod  wction  NUMBER  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Bertei  A  Hep'r  Indazes 
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Judgment  was  rendered  In  each  case,  and  the 
iasaes  involved  In  the  appeal  are  the  same. 
The  evidence  adduced  by  appellants  tends  to 
prove  substantially  the  following  state  of 
facta:  Quite  a  number  of  people  were  engag- 
ed in  the  business  of  growing  peaches  for 
sale  and  shipment,  and  some  of  them  organ- 
ized themselves  into  what  they  called  a 
"Fruit  Growers'  Association."  Mr.  C.  Ei.  Car- 
starphen  was  the  agent  of  appellee  railway 
company  to  solicit  shipments  of  freight  over 
its  line  of  railroad.  In  the  spring  of  1907  he 
went  to  Greenwood  for  the  purpose  of  solicit- 
ing in  advance  the  shipment  of  peaches  over 
appellee's  line  of  railroad.  He  talked  with 
l£r.  B.  0.  Cumbie  and  others  in  regard  to 
the  matter.  He  asked  them  what  they  want- 
ed, and  Mr.  Cumbie  told  him  they  wanted  a 
shed.  Carstarpben  said  that  it  was  too  late 
to  build  a  shed  for  that  season,  and,  if  it 
would  suit  the  peach  growers  as  well,  the 
railroad  company  would  keep  iced  cars  there 
for  the  surplus  left  over,'  and  it  would  be 
much  better  than  a  shed;  that  at  that  late 
day  he  would  rather  do  that  than  to  under- 
take to  build  a  shed,  and  it  was  agreed  that 
lie  was  to  do  that  R.  C.  Cumbie  estimated 
that  l>etween  75  and  100  cars  of  peaches 
would  be  shipped  from  Greenwood,  Axk. 
Carstarphen  agreed  to  keep  cars  there  at  all 
times  for  the  peaches  to  be  loaded  in.  He 
said  that  the  shippers  could  load  the  peaches 
direct  from  the  wagon  into  the  Iced  cars. 
Wlten  the  season  arrived  for  the  shipment  of 
the  peaches,  B.  C.  Cumbie  said:  "The  under- 
standing was  that  I  was  to  order  cars  orally. 
We  agreed  that  it  would  be  unnecessary  to 
order  cars  by  making  a  written  order,  be- 
cause I  was  the  agent  and  was  supposed  to 
I>e  right  there  on  the  ground  with  the  rail- 
road agent;  that  is  the  plan  we  hit  on,  and 
the  plan  we  worked  on,  and  the  plan  we  or- 
dered on.  The  understanding  over  there  was 
tliat  I  was  to  make  the  order  by  5  o'clock  in 
the  evening  so  as  to  be  sure  we  would  get 
the  cars." 

We  further  quote  from  his  testimony  as 
follows:  "Q.  Then  when  would  the  cars  be 
expected?  A.  We  would  be  expecting  them, 
if  he  ordered  for  the  next  morning,  at  10 
o'clock — that  is,  if  they  could  get  them  here 
— ^they  agreed  to  get  them  here,  if  they 
could,  on  the  10  o'clock  train  the  next  morn- 
ing; if  not,  by  5  o'clock  the  next  evening; 
get  some  cars  for  the  next  morning  by  10 
o'clock,  ordering  them  at  6  o'clock  this  eve- 
ning. Q.  That  is  the  understanding  that  they 
would  bring  part  of  the  cars  on  the  10  o'clock 
train  that  yon  ordered  for  5?  A.  Or  bring 
them  out  on  the  evening  train,  would  make 
the  order  for  10  o'clock,  and  they  would  get 
them,  if  they  could;  if  not,  they  would  get 
them  on  the  evening  train  at  6  o'clock.  Q. 
If  you  made  the  order  for  the  10  o'clock 
train  they  would  bring  them  on  the  10?  A. 
Yes;  they  did  not  always  do  it  Q.  It  was 
the  understanding  they  would?  A.  Tea,  sir. 
Q.  But  didn't  always  do  it?    A.  No,  air.    Q. 

in  s.w.-ie 


Ton  made  the  order  for.  the  evening  train,  it 
was  the  understanding  they  would  get  them 
that  way?  A.  Yes;  but  they  did  not  always 
do  that  Q.  I  will  ask  you  if  the  orders  had 
come  out  as  you  made  them,  whether  you 
made  them  in  time  for  them  to  have  had  cars 
there  for  the  peaches  if  they  had  filled  your 
orders?  A.  I  think  practically  so;  of  course 
anybody  might  make  a  mistake  and  order  a 
car  too  many  or  might  lack  having  enough, 
because  you  don't  know  this  evening  at  5 
o'clock  how  many  wagon  loads  come  In,  but 
we  tried  to  ascertain  those  things  about  how 
many  were  gathered  and  about  how  many 
wagon  loads  came  in,  and  tried  to  make  an 
estimate  at  5  o'clock  about  how  many  cars 
would  be  needed  the  next  day  and  order  that 
amount;  I  think,  if  we  had  got  the  cars  we 
ordered,  we  would  have  had  plenty  of  cars. 
Q.  To  have  loaded  them  right  off  the  wagons 
without  having  to  stack  them  out  there?  A. 
Yes,  sir.  Q.  Or  on  sheds  or  platforms.  How 
long  after  the  shipping  season  was  it  until 
they  failed  to  fill  your  orders  for  cars?  A. 
I  am  not  sure;  but  my  impression  is  that  the 
first  failure  they  made  was  about  either  Sat- 
urday or  Sunday,  and  we  began  the  ^  first  of 
the  week,  perhaps  about  the  first  of  the 
week;  I  do  not  think  it  was  more  than  three 
or  four  days.  Q.  I  will  ask  you  if,  at  the 
time  the  peaches  there  in  controversy  were 
left  there  on  the  shed,  being  no  cars  for 
them,  I  will  ask  you  if  you  did  not  order  , 
plenty  of  cars  then,  If  they  had  filled  your 
orders,  to  have  taken  the  peaches?  A.  Yes; 
I  ordered  cars  every  day — that  is,  right  at 
the  very  beginning — I  do  not  know  whether 
I  ordered  cars  the  first  day  or  began  the  next 
day,  I  think  I  did,  but  at  one  time  might  be 
a  few  peaches  scattered  around  there  and 
might  need  car  to-day  and  would  not  need 
one  a  day  or  two — during  the  active  part  of 
the  season  I  did." 

The  testimony  on  the  part  of  the  appel- 
lants tended  to  show  tliat  their  peaches  rot- 
ted because  of  the  fact  of  appellee  failing 
to  furnish  thejn  cars  in  which  to  ship  them. 
The  testimony  on  the  part  of  the  railway 
company  tended  to  show  that,  when  the  time 
arrived  to  ship  the  peaches,  the  matter  of 
ordering  cars  was  left  to  the  railroad  com- 
pany's agent  at  Greenwood,  and  that .  his 
Judgment  as  to  the  number  of  cars  necessary 
from  day  to  day  was  to  be  controlling.  Oth- 
er facts  will  be  stated  or  referred  to  in  the 
opinion.  There  was  a  verdict  in  favor  of 
the  railroad  company,  and  the  cases  are  here 
on  appeal. 

Rowe  &  Bowe,  of  Ft.  Smith,  and  R.  A. 
Rowe,  of  Greenwood,  for  appellants.  Thos. 
B.  Pryor,  of  Ft  Smith,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  appellants  first  insist  that 
the  effect  of  the  agreement  made  with  Mr. 
Carstarphen,  as  detailed  in  the  statement  of 
facts,  obviated  the  necessity  of  them  ordering 
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cars  for  Oie  shipment  of  tbelr  peaches,  and 
that  It  was  the  duty  of  the  railway  company 
to  have  the  cars  there  at  all  times  for  the 
shipment  of  peaches,  whether  ordered  by  ap- 
pellants or  not.  We"  do  not  agree  with  them 
in  this  contention.  We  have  held  that  our 
statute  requiring  carriers  to  furnish,  without 
discrimination  or  delay,  sufficient  facilities 
for  the  carriage  of  freight  is  not  intended  to 
make  the  duty  of  carriers  to  furnish  trans- 
portation facilities  an  absolute  one,  but  is 
simply  declaratory  of  one  of  the  requirements 
of  the  common  law,  and  therefore  does  not 
require  the  carrier  to  provide  in  advance 
for  any  unprecedented  and  unexpected  rush 
of  business.  St  L.  S.  W.  R.  C3o.  v.  Clay 
County  Gin  Co.,  77  Ark.  357,  92  S.  W.  531. 

In  the  case  of  Mauldln  v.  Seaboard  Air 
Line  Ry.  Co.,  73  S.  C.  9,  62  S.  B.  677,  It  Is 
held  that  the  dUFerence  between  the  obliga- 
tion to  furnish  cars  imposed  by  law,  and  that 
imposed  by  a  contract  to  furnish  them,  is  that 
the  contractual  obligation  Is  more  onerous, 
for,  while  a  railroad  is  not  liable  for  nonper- 
formance of  its  legal  obligations,  where  it 
has  a  reasonable  excuse  to  furnish  cars,  such 
as  heavy  and  unprecedented  traffic,  it  is 
not  relieved  from  the  obligations  to  perform 
its  contracts  by  unexpected  emergencies  in 
its  business. 

In  4  Elliott  on  Railroads  (2d  Ed.)  par. 
1473,  the  author  states  the  dlETerence  as  fol- 
lows: "Where  a  railroad  company  expressly 
undertakes  by  special  contract  to  furnish  cars 
at  a  specified  time,  it  is  bound  to  perform 
its  contract.  Where  there  is  no  express  con- 
tract, then,  as  we  have  seen,  an  unusual 
press  of  business  may  excuse  the  company 
for  a  failure  to  furnish  cars;  but,  where 
there  is  an  express  contract,  the  rule  is 
that  a  press  of  business,  although  unusual 
and  unexpected,  will  not  relieve  the  compa- 
ny from  liability.  Where  there  is  an  ex- 
press contract,  of  the  character  above  in- 
dicated, to  furnish  cars  at  a  spedfled  time, 
the  fact  that  an  unavoidable  accident  pre- 
vents the  company  from  performing  its  con- 
tract will  not  exonerate  it  from  liability  to 
a  shipper  who  suffers  an  injury  because  of 
the  failure  to  perform  the  contract"  See, 
also.  Midland  Valley  R.  Co.  v.  HotTman 
Coal  Co.,  91  Ark.  180,  120  S.  W.  380. 

[2]  In  view  of  these  principles,  we  think 
the  eCFect  of  the  contract,  as  stated  in  the 
statement  of  facts,  was  to  preclude  the  rail- 
road company  from  Imposing,  as  a  defense 
for  failing  to  furnish  cars,  that  it  was  pre- 
vented from  doing  so  by  heavy  and  unprec- 
edented traffic  or  other  unavoidable  cas- 
ualties, and  that  the  contract  did  not  re- 
lieve the  shipper  of  the  obligation  of  order- 
ing cars  for  a  specified  time  and  place  as 
required  by  law. 


[S]  It  Is  next  contended  by  counad  for 
appellants  that,  when  the  time  for  the  ship- 
ment of  the  peaches  was  at  hand,  R.  C. 
Gumbie  made  an  agreement  for  himself  and 
all  others  who  intended  to  ship  peaches  from 
the  locality  that  he  was  to  order  cars  oral- 
ly; that,  if  the  order  was  made  on  one  aft- 
ernoon, the  cars  were  to  be  sent  out  on  the 
first  train  the  next  morning,  or,  in  default 
of  that,  on  the  afternoon  train.  Such*  a 
contract  would  be  void  for  want  of  mutual- 
ity as  to  all  parties  except  Cumbie  and 
those  who  had  authorized  him  to  make  such 
a  contract  for  them.  It  is  well  settled  that 
a  shipper's  order  calling  for  a  specified  num- 
ber of  cars  for  a  specified  day,  when  accept- 
ed by  a  common  carrier,  constitutes  a  con- 
tract binding  the  carrier  to  furnish  the  cars 
and  the  shipper  to  furnish  the  goods  where- 
with to  load  the  cars.  Hutchinson  on  Car- 
riers (3d  Ed.)  vol.  2,  par.  495;  Railway  Oo. 
V.  Bundy,  97  111.  App.  202. 

In  the  present  cases  there  Is  no  testimony 
that  appellants  authorized  R.  *C.  Cumbie  to 
make  such  a  contract  for  them.  Let  us 
suppose  that  Cumbie  had  ordered  a  given 
number  of  cars  for  a  designated  day  and 
the  railroad  had  furnished  them  in  compli- 
ance with  the  order.  Can  it  be  said  that 
the  railroad  company  would  have  had  an 
action  against  these  appellants  if  a  sufficient 
number  of  peaches  had  not  been  placed  In 
the  cars  for  shipment  to  fill  them?  There 
can  be  no  doubt  but  that  this  question  must 
be  answered  in  the  negative.  A  request  to  a 
carrier  for  cars  carries  with  it,  by  implica- 
tion of  law,  an  agreement  to  make  use  of  the 
cars,  if  the  request  is  complied  with,  and  a 
correlative  promise  to  pay  the  railroad  com- 
pany whatever  loss  might  be  incurred  by  it 
In  the  event  the  cars  were  not  used.  The 
contract  must  be  sufficiently  definite  to  bind 
the  carrier  to  furnish  the  cars  and  the  ship- 
per to  use  the  cars  when  furnished.  Under 
the  facts  of  these  cases,  as  detailed  by  ap- 
pellants, if  cars  ordered  by  R.  C.  Cumbie  had 
been  furnished  by  the  railroad  company  and 
had  not  been  used,  the  railroad  company 
would  have  had  a  cause  of  action  against  R. 
C.  Cumbie,  but  none  against  these  appellants, 
because  they  did  not  authorize  him  to  order 
cars  for  them,  and  the  Jury  could  not  have 
inferred  a  promise  by  them  to  do  something 
which  they  had  not  agreed  to  do. 

Indeed  all  of  the  appellants,  except  R.  C. 
Cumbie,  expressly  stated  that  they  did  not  or- 
der any  cars  on  the  day  in  question,  nor  au- 
thorize any  one  else  to  order  cars  for  them. 
They  had  brought  their  peaches  to  the  town 
of  Greenwood,  and,  falling  to  find  a  local 
market  for  them,  then  carried  them  to  the 
depot  and  offered  them  for  shipment 

Therefore  the  judgment  will  be  affirmed. 
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EDWARDS  T.  BOND. 

(Supreme  Court  of  Arkansas.  -  N07.  18,  1912.) 

1.  M0RT0AGE8   ({  36*) —Absolute  Deed  as 

MOBTGAOS— PBESUJCPTIOH    AND    BUBDEN    OF 

Proof. 

In  a  suit  to  declare  a  deed  absolute  on  its 
face  a  mortgage,  the  law  presumes  that  it  was 
an  absolute  conveyance,  and  the  burden  is  up- 
on the  complainant  to  snow  that  it  was  a  mort- 
gage. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |i  95,  96;   Dec.  Dig.  g  36.*] 

2.  MoBiQAOEs    (I   3S*)— Absolute   Deed  as 

MOBTGAGE— SUFFICIENCT  OF  EVIDENCE— DE- 
OBBE  OF  PbOOF. 

In  the  absence  of  fraud  or  imposition,  the 
proof  to  overcome  the  presumption  that  a  deed 
absolute  on  its  face  is  an  absolute  conveyance, 
and  to  establish  its  character  aa  a  mortgage 
nmet  be  clear,  unequivocal,  and  convincing. 

[EM.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  108-111;    Dec.  Dig.  §  38.*] 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Robertson,  Cbancellor. 

Snlt  by  J.  E.  Edwards  against  Scott  Bond. 
Decree  for  defendant,  and  complainant  ai>- 
peals.    Affirmed. 

J.  F.  Wills,  of  Argenta,  and  C.  L.  O'Danlel. 
of  Little  Bock,  for  appellant  S.  H.  Mann 
and  J.  W.  Morrow,  both  of  Forrest  City,  for 
appellee. 

KIRBT,  J.  This  Is  a  suit  In  chancery  to 
declare  a  deed,  absolute  on  Its  face,  a  mort- 
gage, for  an  accounting,  and  redemption  of 
the  land  conveyed,  and  from  a  decree  In 
favor  of  appellee  refusing  to  grant  tbe  relief 
prayed  this  appeal  comes.  The  testimony  is 
In  sharp  conflict,  and  it  may  be  there  is  a 
bare  preponderance  of  It  in  favor  of  appel- 
lant 

[1,  2]  The  deed  being  absolute  In  form,  the 
burden  was  upon  appellant  to  show  that  It 
was  a  mortgage,  the  law  presuming  that  an 
Instrument  Is  what  appears  on  its  face  to 
be  an  absolute  conveyance,  and,  In  the  ab- 
sence of  fraud  or  Imposition,  the  proof  to 
overcome  this  presumption  and  establish  its 
character  as  a  mortgage  must  be  clear,  une- 
quivocal, and  convincing.  Hays  v.  Emerson, 
75  Ark.  654,  87  S.  W.  1027;  Rushton  v.  Mc- 
lUvene,  88  Ark.  301,  114  S.  W.  709. 

We  are  unable  to  say  that  the  chancellor 
erred  In  holding  the  evidence  Insufficient  to 
overcome  the  presumption  arising  from  the 
deed  of  absolute  conveyance,  that  it  is  what 
It  purports  to  be,  and  the  decree  is  affirmed. 


ST.  LOUIS,  L  M.  &  a.  RY.  CO.  ▼.  WILLIAMS 

et  aL 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 
1.  Affeal  and  Ebbor  (I  1002*)  —  Vebdiot 
— G0NCLUSIVEHES8. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  merely  because  it  appears  to  the 
Snpreme  Court  to  be  against  the  preponder- 


ance of  the  evidence;  the  Jury  being  the  sole 
judges  of  the  credibility  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Watkbs  and  Wateb  Ooubses  (|  63*)  — 
Obbtbucting  Wateb  Oiubsb  —  Damages — 
instbuctions. 

An  instruction.  In  an  action  against  a  rail- 
road company  for  causing  tbe  waters  of  a  creek 
to  overflow  the  land  of  plaintiff,  that,  if  the 
jury  believe  that  any  obstructions  put  into  or 
negligently  left  in  the  creek  by  the  company 
either  caused  the  damage  to  plaintifTs  land  or 
contributed  to  cause  damage,  the  verdict  must 
be  for  plaintiff,  does  not  permit  the  recovery 
of  all  damages  caused  by  the  overflow  because 
they  may  have  been  increased  by  the  obstruc- 
tions, but  only  means  that  the  company  is  lia- 
ble for  the  part  of  the  injury  to  which  its  neg- 
ligent acts  contributed,  and,  so  construed,  is 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  olt  53;   Dec.  Dig. 

3.  Appeal  and  Ebbob  (|  232*)— Questions 
Reviewable— Objections  in  Tbial  Coubt. 

Where  an  objection  raised  below  to  an 
instruction  was  properly  overruled,  an  objec- 
tion on  other  grounds  cannot  be  urged  on  ap- 
peal. 

_[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1351,  1368,  1426,  1430, 
1431;    Dec.  Dig.  {  232.*] 

Appeal  from  Circuit  Court,  Saline  Coun- 
ty;  W.  H.  Evans,  Judge. 

Action  by  W.  M.  Williams  and  others 
against  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

B.  B.  Klnsworthy,  R.  E.  Wiley,  and  W. 
O.  Rlddlck,  all  of  Little  Rock,  and  H.  S. 
Powell,  of  Camden,  for  appellant.  Mehaffy, 
Reld  &  Mehaffy,  of  Little  Rock,  for  appellees. 

McCULLOOH,  G.  3.  The  plaintiffs,  three 
of  them,  are  owners  of  small  tracts  of  land 
In  Saline  county.  Ark.,  and  instituted  this 
action  against  the  railway  company  to  re- 
cover damages  alleged  to  have  been  caused 
by  reason  of  Injury  to  said  lands  from  wa- 
ters overflowing  from  (Tllft's  creek.  It  Is 
alleged  in  the  amended  complaint  that  the 
overflowing  of  the  lands  was  caused  by  the 
act  of  tbe  defendant  in  allowing  obstructions 
to  be  placed  and  to  accumulate  in  the  cul- 
vert where  the  railroad  passes  over  Cliffs 
creek ;  the  allegation  being  that  wlthlq  three 
years  before  the  commencement  of  the  action 
the  agents  and  servants  of  the  defendant.  In 
repairing  the  culvert,  dumped  the  old  materi- 
al, such  as  "guard  rails,  rotten  ties,  and 
ends  of  timbers  cut  off  from  fitting  tbe  ma- 
terial for  said  repairs,  Into  the  stream  be- 
low," and  that  said  timbers  were  allowed  to 
remain  In  the  stream  below  the  culvert  and 
dam  It  up,  so  that  It  caused  the  lands  of 
plaintiffs  to  be  Injured  by  the  overflow.  It 
Is  also  alleged  that  within  three  years  next 
before  the  commencement  of  the  action  de- 
fendant's agents  and  servants,  In  repairing 
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the  culvert,  had  put  new  piling  thereunder, 
"placing  said  new  piling  between  the  ends  of 
the  fill  *  *  *  and  the  edge  of  said 
stream ;  that  the  old  piling  was  sawed  off 
about  two  feet  above  the  top  of  the  ground, 
the  stumps  of  the  old  piling  being  left  stick- 
ing up  out  of  the  ground  and  so  near  the 
channel  of  said  stream  that  In  times  of  high 
water  drift  would  lodge  against  said  stumps 
and  assist  In  backing  the  water  up  and 
forcing  it  to  flow  out  of  the  original  channel." 
In  the  original  complaint  there  was  an  alle- 
gation of  negligence  In  narrowing  the  cul- 
vert; tmt  this  is  alleged  to  have  occurred 
five  or  six  years  before  the  commencement 
of  the  action,  and  no  effort  was  made  to  re- 
cover under  that  allegation.  The  case  was 
tried  entirely  upon  the  question  whether  the 
Injury  was  caused  by  negligence  of  the  de- 
fendant within  three  years  before  the  com- 
mencement of  the  actions.  The  cases  were 
consolidated,  and  on  trial  before  a  Jury  a 
verdict  was  rendered  In  favor  of  the  plain- 
tiffs assessing  damages  in  the  aggregate  sum 
of  $70,  and  the  defendant  has  appealed  from 
the  Judgment 

[1]  It  Is  Insisted,  in  the  first  place,  that 
the  testimony  is  not  sufficient  to  support  the 
verdict  Much  space  Is  given  in  the  brief 
to  the  argument  of  the  question  whether  dam- 
ages could  be  recovered  for  the  Injury,  If 
any,  which  resulted  from  the  narrowing  of 
the  trestle  or  culvert ;  but  plaintiffs  concede 
that  there  is  no  right  of  recovery  on  account 
of  that  act,  and  the  case  was  submitted  to 
the  jury  entirely  upon  the  right  to  recover 
upon  alleged  acts  of  negligence  which  oc- 
curred within  three  years.  While  the  great 
preponderance  of  the  testimony  seems  to  be 
in  favor  of  the  defendant  we  are  of  the  opin- 
ion that  there  was  enough  to  go  to  the  jury, 
and  that  the  verdict  Is  sustained  by  the  evi- 
dence. The  trial  jury  was  the  sole  judge 
of  the  credibility  of  the  witnesses,  and  it  Is 
not  our  duty  to  reverse  a  case  simply  be- 
cause the  verdict  appears  to  us  to  be  against 
the  preponderance  of  the  evidence.  Many 
witnesses  testified  that  Cllft's  creek  frequent- 
ly overflowed,  and  tliat  the  alleged  obstruc- 
tions in  the  culvert  did  not  and  could  not 
have  appreciable  effect  upon  the  flow  of  wa- 
ter; but  there  was  some  testimony  to  the 
effect  that  the  stream  did  not  overflow  suf- 
flclently  to  damage  plaintiff's  lands  until 
these  obstructions  were  allowed  by  the  de- 
fendant to  accumulate  in  the  culvert 

[2]  The  following  instruction  was  given 
over  defendant's  objection,  and  the  ruling  is 
now  assigned  as  error :  "If  you  believe  from 
the  evidence  in  this  case  that  any  obstruc- 
tions put  into  the  creek,  or  negligently  left 
in  the  creek  by  the  defendant  either  caused 
the  damage  to  plaintiffs'  land  or  contributed 
to  cause  the  damage,  then  your  verdict  must 
be  for  the  plaintiffs."  It  is  insisted  that  this 
instruction  Is  erroneous,  for  the  reason  that 


it  permits  the  recovery  of  all  damages  caused 
by  the  overflow  merely  because  the  damage 
may  have  been  Increased  by  reason  of  the  ob- 
structions placed  In  the  culvert  We  scarcely 
think  the  Instruction  Is  open  to  that  objection, 
as  It  is  fairly  susceptible  only  of  the  meaning 
that  the  defendant  is  liable  for  that  part  of 
the  Injury  to  which  negligent  acts  of  its 
servants  contributed ;  but  even  if  this  part 
of  the  instruction  Is  not  strictly  accurate 
and  is  open  to  the  objection  now  made  to 
it  it  is  too  late  to  complain  for  the  reason 
that  the  defendant  at  the  time  based  Its  ob- 
jection upon  an  entirely  different  ground. 

[3]  It  objected  on  the  ground  that  the 
first  part  of  the  Instruction  was  erroneous, 
and  asked  that  the  court  strike  out  the.  fol- 
lowing words:  "Any  obstmctlona  put  into 
the  creek,  or  negligently  left  In  the  creek  by 
the  defendant."  The  use  of  those  words  was 
proper  and  was  clearly  within  the  issues,  so 
the  court  did  not  err  in  refusing  to  sustain 
that  objection,  and  It  is  now  too  late  to  urge 
any  other  objection. 

There  are  several  other  assignments  of  er- 
ror which  we  ^o  not  deem  of  sufficient  im- 
portance to  discuss. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


NATIONAIi  PACKING   CO.   t.   BOTJIiUON, 

(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

COBPOBATIONS       (I       492*)— LlABILITT       FOB 

ToBTs— Si/ANoxB  or  AoKRT—CoTntsB  or  Em- 

PLOYUENT. 

Defendant  packing  company's  auditor,  who 
was  employed  to  inveati^te  the  accounts  of 
Its  employes  and  ascertam  any  shortages  and 
secure  evidence  as  to  the  persons  responsible 
therefor,  but  not  to  make  any  charges  of  crime 
in  connection  with  any  defalcations  discover- 
ed, while  making  an  investigation  of  the  sales 
tickets  sent  out  by  plaintiff,  a  shipping  clerk, 
which  appeared  to  have  been  altered,  stated 
that  there  had  been  some  forgeries  and  it  was 
"up  to  plaintiff  to  make  settlement"  Held, 
that  the  auditor's  statement  even  if  slander- 
ous, was  not  made  in  the  course  of  his  em- 
ployment or  scope  of  Us  authority,  so  as  to 
charge  defendant  therewith. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  g  1903;  Dec.  Dig.  {  492.*] 

Appeal  from  Circuit  Conrt,  Pulaski  Coun- 
ty ;  John  W.  Blackwood,  Special  Judge. 

Action  by  Frank  U  Bouillon  against  the 
National  Packing  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  cause  dismissed. 

The  National  Packing  Company  is  a  cor- 
poration of  Illinois,  doing  business  In  Ar- 
kansas. The  appellee  brought  suit  against 
the  Packing  Company  for  slander,  alleging 
that  its  auditor,  "while  acting  in  due  course 
of  his  employment  committed  an  injury  to 
the  name  and  character  of  plaintiff  by  speak- 
ing the  following  words  to  plaintiff  tn  the 
presence    and    hearing    of    divers   persons: 


*For  otiwr  csies  see  same  topto  and  seoUon  NUMBER  In  Deo.  Dig.  *  Anu  Dig.  Key-No.  Serlw  *  Bep'r  Indeiw 
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'Bonlllon,  the  honse  has  been  robbed  and 
there  have  be/tm  some  forgeries.  You  ac- 
knowledge to  signing  these  tickets,  and  it  Is 
up  to  yon  to  make  settlement.'  That  Boui- 
llon then  said:  'Do  you  mean  to  charge  me 
with  robbery  and  forgery?'  To  which  Fish- 
er replied:  'You  need  not  try  to  throw  any- 
thing over  my  eyes.  We  are  not  asleep 
You  have  at&nowledged  to  the  handwriting, 
and  It  Is  up  to  yon  to  make  settlement' — Im- 
plying that  Bouillon  had  committed  some 
species  of  larceny  and  forgery."  Appellee 
prayed  for  $10,000  actual  damages  and  $5,- 
000  punitive  damages.  The  appellant  de- 
nied that  Ite  auditor  meant  any  injury  to 
the  good  name  and  character  of  appellee, 
and  denied  that  he  spoke  the  words  set  out 
In  the  complaint  It  denied  that  its  auditor 
used  any  language  which  either  charged  or 
Implied  that  appellee  had  been  dishonest  or 
bad  committed  any  forgery,  or  had  been 
fuUty  of  appropriating  to  his  own  use  any 
money  belonging  to  appellant  It  set  up 
that.  If  the  auditor  used  the  language  al- 
leged, such  language  was  not  within  the 
scope  of  his  employment  and  was  not  au- 
thorized by  appellant;  and,  further,  that,  if 
rach  language  was'  used,  it  was  without  ap- 
pellant's knowledge  or  consent,  and  It  had 
not  at  any  time  adopted  or  ratified  the  same. 
The  testimony  on  behalf  of  the  appellee 
tended  to  show  that  he  was  In  the  employ 
of  appellant  as  shipping  clerk.  His  duties 
were  to  see  that  the  stock  of  meats  was 
taken  care  of  and  to  wait  on  the  people,  see 
that  their  orders  were  filled,  and  to  send 
out  merchandise  on  orders  which  came  in. 
On  the  19th  of  January,  1911,  one  Fisher, 
an  auditor  of  the  appellant,  was  in  the  of- 
fice of  the  company  checking  up  the  ofBce. 
On  that  occasion  Fisher,  in  a  conversation 
wltti  appellee.  In  the  presence  of  other  em- 
ployte  of  appellant,  used  the  language,  ad- 
dressed to  appellee,  set  out  In  the  complaint. 
The  language  was  used  while  the  auditors 
were  making  an  inveatlgatlon  of  sales  tick- 
ets which  had  been  made  out  by  the  appellee, 
and  which  aiipeared  to  have  been  altered. 
The  investigation  showed  that  there  was  a 
shortage,  and  the  appellee  testified  that  the 
auditor  of  the  appellant  used  the  language 
above,  intending  to  accuse  him  of  forgery 
and  larceny.  The  testimony  on  behalf  of 
appellant  tended  to  show  that  Its  auditor 
did  not  use  the  language  set  out  In  appel- 
lee's complaint  The  auditor  of  the  appel- 
lant, to  whom  the  language  was  attributed, 
testified  that  the  conversation  he  had  with 
appellee  was  for  the  purpose  of  trying  to 
find  the  guilty  party.  In  so  doing  he  was 
carrying  out  the  business  of  the  company 
intrusted  to  him.  He  denied  that  he  used 
the  language  set  up  In  appellee's  complaint, 
bat  stated  that  whatever  conversation  he 
bad  with  the  appellee  was  with  a  view  of 
•^ylng  to  locate  who 'the  guUty  party  was." 
It  was  his  duty,  not  only  to  locate  the  short- 


age, but  to  locate  the  responsible  party.  He 
was  to  find  out  who  the  guilty  party  was, 
and  get  all  the  evidence  he  could  with  refer- 
ence to  that  matter.  He  was  to  gather  all 
the  evidence  he  could  tending  to  reflect  the 
guilt  of  the  parties  responsible  and  to  re- 
port the  same  to  the  home  office.  He  had 
authority  to  use  his  own  Judgment  and 
methods  in  securing  the  evidence,  but  was 
not  to  have  the  guilty  party  arrested. 

The  appellant,  among  other  prayers,  asked 
the  court  to  Instruct  the  jury  to  find  for  the 
defendant,  which  the  court  refused,  and  ap- 
pellant duly  excepted. 

The  verdict  and  Judgment  were  in  favor 
of  the  appellee  for  |260. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  Little  Rock,  for  appellant  Gus 
Fulk,  and  Bradsbaw,  Rhoton  &  Helm,  all 
of  Little  Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  Lindaey  v.  St  L.,  I.  M.  &  S.  By. 
Co.,  96  Ark.  634,  129  S.  W.  807,  Llndsey  sued 
the  corporation  for  slander.  He  alleged  that 
the  slanderous  words  were  spoken  "by  spe- 
cial agents  In  the  employ  of  defendant  for 
the  purpose  of  finding  said  missing  cotton 
and  said  charge  was  made  by  them  in  fur- 
therance of  the  defendant's  business,  which 
they  were  employed  to  do  for  the  purpose  of 
ascertaining  whether  plaintur  was  the  guilty 
person  or  had  guilty  knowledge  of  the  mat- 
ter, and  of  Inducing  him,  if  guilty,  to  con- 
fess It,"  etc.  Lindsey  contended  that  the 
slanderous  words  uttered  by  the  agents  of 
the  railway  company  while  engaged  in  fer- 
reting out  the  crime  were  within  the  scope 
of  their  employment  and  that  the  company 
was  liable  to  him  for  slander.  The  court,  in 
passing  upon  his  contention,  said:  "Slander 
is  unlike  other  torts.  It  la  the  Indlvidnal 
act  of  him  who  utters  It,  and  often  arises 
entirely  out  of  his  momentary  feelings  and 
passions,  without  forethought  on  the  speak- 
er's part  It  Is  such  an  act  as  cannot  be 
anticipated,  and  for  that  reason  cannot  be 
Impliedly  authorized  in  advance.  Hence  it 
has  been  held  that  the  utterance  of  slan- 
derous words  by  an  agent  of  a  corporation 
must  be  ascribed  to  the  personal  malice  of 
the  agent  who  uttered  them,  'rather  than  to 
the  act  performed  in  the  course  of  his  em- 
ployment and  in  aid  of  the  interest  of  his 
employer,'  and  the  corporation  must  be  ex- 
onerated 'unless  it  authorized,  approved  or 
ratified  the  act  of  the  agent  in  uttering  the 
particular  slander.'  Here  proof  of  agency 
will  not  be  sufficient  to  prove  such  authority 
or  ratification." 

In  Waters-Pierce  Oil  Co.  v.  BridweU,  147 
S.  W.  64,  the  plaintier  sued  the  oil  company 
and  Its  agents  for  slander  alleged  to  have 
been  committed  by  making  defamatory  state- 
ments in  regard  to  the  inspection  and  quality 
of  the  oil  which  plaintiff  was  engaged  in  sell- 
ing.   The  plaintiff  alleged  "that  the  agents 


Digitized  by 


Google 


246 


161  SOUTHWBSTBRN  REPORTER 


(Ark. 


of  the  Watera-PIerce  Oil  Company,  while 
engaged  In  selling  Its  oil,  stated  to  the  cns- 
tomers  of  the  plaintiff  that  his  oil  would  not 
stand  the  test  prescribed  by  the  Inspection 
laws  of  the  state  of  Arkansas,  and  that  both 
plaintiff  and  his  customers  in  selling  said 
oil  were  acting  In  violation  of  the  criminal 
laws  of  the  state."  It  was  alleged  that  the 
statements  were  made  of  and  concerning 
plaintiff's  business,  and  were  injurious  there- 
to. The  court  In  that  case  used  the  follow- 
ing language:  "There  Is  some  conflict  of 
authority  in  respect  to  the  liability  of  a  cor- 
poration for  slander,  but.  Inasmuch  as  a 
corporation  must  transact  its  business  and 
perform  Its  duties  through  natural  persons, 
it  is  now  well  settled  that  a  corporation  is 
liable  in  damages  for  slander  as  it  is  for 
other  torts.  To  establish  its  liability,  the 
utterance  of  the  slander  must  be  shown  to 
have  been  made  by  its  authority  or  ratified 
by  it,  or  to  hare  been  made  by  one  of  its 
servants  or  agents  in  the  scope  of  his  em- 
ployment and  in  the  course  of  the  business 
in  which  he  is  employed." 

[1]  The  undisputed  evidence  in  this  case 
shows  that  it  was  the  duty  of  appellant's 
auditor  to  investigate  the  accounts  of  its 
employes  and  to  ascertain  If  there  were  short- 
ages, and  to  gather  the  evidence  tending  to 
show  who  was  responsible,  but  he  did  not 
have  authority  to  accuse  any  one  of  crime  in 
connection  with  such  defalcations.  He  could 
select  his  own  methods  and  use  his  own 
Judgment  in  making  bis  investigations  and 
in  getting  up  the  evidence;  but  be  was  not 
authorized  to  make  arrest  or  make  criminal 
charges  against  any  one.  Conceding,  there- 
fore, that  the  language  charged  in  the  ap- 
pellee's complaint  was  slanderous,  there  is 
no  testimony  to  warrant  the  conclusion  that 
this  language  was  uttered  by  the  agent  of 
the  appellant  in  the  course  of  his  employ- 
ment or  within  the  scope  of  his  authority, 
nor  was  there  any  evidence  tending  to  show 
that  the  alleged  slanderous  words  were  rati- 
fied by  the  appellant.  The  facts  of  this 
record  are  similar  to  the  facts  in  Llndsey 
V.  St  L.,  I.  M.  &  S.  R.  Co.,  supra.  The  agent 
In  that  case  at  the  time  of  the  alleged  slan- 
derous words  was  engaged  in  ascertaining 
who  committed  the  crime  of  stealing  or  tak- 
ing cotton  from  the  railway  company.  Judge 
Hart,  speaking  for  the  court.  In  the  case 
of  Waters-Pierce  Oil  Co.  v.  Bridwell,  supra, 
In  approving  the  doctrine  announced  In  Llnd- 
sey V.  Railway  Co.,  supra,  said:  "In  that 
case  the  railway  company  had  sent  a  special 
agent  to  trace  some  cotton  which  was  miss- 
ing, and  the  special  agent  accused  the  sta- 
tion agent  at  Montlcello  of  stealing  it  The 
full  measure  of  his  duty  was  to  trace  the 
missing  cotton,  and  his  conduct  in  insulting 
the  agent  was  entirely  beyond  any  author- 
ity given  him  either  expressly,  or  which 
could  be  fairly  implied  from  the  nature  of 


his  employment  or  the  duties  incident  to  it" 
Applying  the  doctrine  of  the  above  cases 
to  the  undisputed  facts  in  this  record,  we 
must  hold  that  the  appellant  was  not  lia- 
ble. The  court  therefore  erred  in  not  grant- 
ing appellant's  instruction  No.  1,  asking  an 
instructed  verdict  and  In  overruling  appel- 
lant's motion  for  a  new  triaL 

The  Judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


CENTRAL  RY.  CO.  OF  ARKANSAS  v. 
LINDIiBT. 

(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  RAII.B0AD8  (i  233*)— Injubiks  to  Person 
ON  Tback— Statutes— Necessity  or  Keep- 
ing Lookout— "Train." 

A  motor  car  for  pasgengers  operated  by  a 
railroad  company  is  a  "train'' within  Acts  1911. 
p.  275,  reqniring  persons  running  trains  to  keep 
a  constant  lookoat  for  persons  and  property  on 
the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  747;  Deo.  Dig.  |  233.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7056,  7057.) 

2.  RAII.R0ADB     (i    441*) — InJUBIKB    to    STOCK 

OK  Tback- Duty  of  Kkefino  Lookout— 

BuBDKN  or  PBOor. 

Under  Acts  1911,  p.  276,  requiring  persons 
running  trains  to  keep  a  constant  lookout  for 
persons  and  property  on  the  track,  and  placing 
on  the  railroEid  the  harden  of  showing,  in  an  ac- 
tion for  an  injury,  that  such  lookout  was  kept 
proof  by  a  plaintiff  in  an  action  for  the  death 
of  and  injury  to  horses  on  a  railroad  trestle 
which  would  justify  an  inference  that  such 
property  had  been  injured  in  the  operation  of 
the  train,  and  that  the  danger  might  have  been 
discovered,  and  the  injury  avoided,  had  a  look- 
out been  kept,  would  cast  upon  the  defendant 
the  burden  of  showing  that  a  lookout  was  kept. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |i  1575-1595;  Dec.  Dig.  |  441.*) 

3.  Railboads  (I  446*)— iNJtmnts  to  Stock  on 
Tback  — DcTT  to   Keep   Lookout  —  Evi- 

DBHOE. 

Where,  in  an  action  for  injury  to  horses 
on  a  railway  trestle  under  Acts  1911,  p.  275, 
requiring  persons  running  trains  to  keep  a  con- 
stant lookont  for  property  on  the  track,  there 
was  evidence  that  there  was  only  one  person 
beside  the  motorman  in  the  motor  car  alleged 
to  have  caused  the  injury,  testimony  that  at 
a  point  on  the  line  near  where  the  accident 
occurred  there  was  loud  talking  and  hidlooing 
by  the  persons  in  the  car  was  properly  admit- 
ted to  show  that  the  motorman  was  not  keep- 
ing a  lookout 

[Ed.  Not*.— For  other  cases,  see  Railroad*, 
Cent  Dig.  K  1627-1«41 ;  Dec.  Dig.  |  446.*! 

4.  Railboads  (S  442*)  —  Injubt  to  Stock 
ON  Tback— Action— Evidence. 

In  an  action  for  injury  to  horses  on  a  rail- 
way trestle,  evidence  held  not  to  warrant  di- 
recting a  verdict  for  the  defendant 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |§  1596-1607;  Dec.  Dig.  {  442.*] 


Appeal  from  Circuit  (Tourt,  Zell  County; 
Hugh  Basham,  Judge. 

Action  by  P.  O.  Lindley  against  the  Cen- 
tral Railway  Company  of  Arkansas.    From 


•For  other  casai  see  ume  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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a  Jadgment  for  plaintiff,  defendant  appealed. 
Affirmed. 

P.  G.  Undley  sned  the  Central  Hallway 
Company  of  Arkansas  In  tbe  circuit  court 
for  $750  alleging  that  on  the  16tb  of  Octo- 
ber, 1911,  tlie  defendant's  servants  engaged 
In  running  a  motor  car  and  train  from  Ola 
to  Plainvlew  so  negligently  ran  and  operat- 
ed the  car  and  train  as  to  cause  two  mares 
to  be  killed  and  one  to  be  Injured.  The  an- 
swer denied  negllgoice.  The  facts  are  sub- 
stantially as  follows:  The  railway  company 
operated  a  motor  car  from  Plalnvlew  to  Ola 
for  the  purpose  of  carrying  passengers.  It 
was  bnilt  with  a  deck  with  springs,  and  its 
capacity  is  six  or  eight  passengers.  The  en- 
gine la  a  small  type  motor,  slow  speed,  and 
Is  on  the  deck  of  the  car.  One  man  runs 
the  car.  On  the  15th  day  of  October,  1911,  A. 
T.  Reed,  one  of  the  servants  of  the  company, 
ran  the  car  from  Plainvlew  to  Ola,  and  came 
back  with  a  passenger.  He  arrived  at  Ola 
about  5  o'clock  in  the  afternoon,  and  start- 
ed back  about  7  o'clock  p.  m.  He  had  one 
passenger,  who  was  also  an  employe  of  the 
railway  company.  On  his  return,  when 
within  about  150  yards  of  bridge  No.  9,  he 
discovered  three  horses  on  the  bridge.  The 
bridge  or  trestle  was  about  90  feet  long,  and 
the  horses  were  on  the  end  next  to  the  ap- 
proaching car.  Reed  was  not  able  to  extri- 
cate the  animals  from  the  bridge,  and  aban- 
doned his  car  and  walked  on  to  Plainvlew, 
which  was  about  two  miles  distance. 

P.  C.  Lindley,  the  plaintiff,  testified:  "The 
next  morning  after  the  horses  had  become 
entangled  In  the  bridge,  I  learned  of  the 
occurrence,  and  went  to  the  scene  of  the 
accident.  Two  of  the  horses  were  found 
dead  near  the  bridge,  and  I  recognized  them 
as  my  horses.  Another  ene  was  found  on 
the  right  of  way  nearby.  Its  feet  and  belly 
were  badly  scarred.  It  was  also  my  horse. 
I  examtued  the  railroad  track  and  found 
my  horses'  tracks  on  the  railroad  for  about 
300  or  400  yards  back  from  the  bridge.  The 
trades  of  my  horses  were  going  towards  the 
bridge,  and,  when  I  got  in  about  150  or 
200  feet  of  the  bridge,  it  looked  as  if  the 
tracks  were  plainer.  The  tracks  appeared 
as  if  the  horses  were  running  faster,  or  at 
least  that  they  had  struck  the  ties,  and  in 
some  places  had  torn  pieces  or  splinters  off 
of  them.  I  have  often  had  occasion  to  no- 
tice the  tracks  of  horses  going  at  a  rapid 
rate  of  speed  and  tracks  of  horses  walking 
along.  The  tracks  as  they  got  nearer  to 
the  bridge  Indicated  that  the  horses  were 
running  faster.  The  ties  on  the  railroad 
track  where  the  horses  went  on  the  bridge 
were  scarred  and  torn  up,  as  if  the  horses 
were  running.  The  ties  were  torn  up  for 
about  30  or  86  feet  The  plaintiff  also  testi- 
fied as  to  the  valne  of  the  horses  that  were 
killed  and  the  amount  of  damage  to  the  one 
that  was  injured." 

Another  witness  for  the  plaiutiff  testified 


that  he  lived  about  one  mile  from  Ola,  and 
at  a  distance  of  about  250  feet  from  the 
railroad  track;  that  he  heard  the  car  pass 
on  its  return  to  Plainvlew,  and  heard  some 
persons  on  the  car  hallooing.  He  does  not 
think  the  motor  car  was  going  faster  than 
it  usually  did,  and  said  that  its  usual  speed 
was  14  or  16  miles  per  hour.  On  cross-ex- 
amination he  stated  that  he  heard  the  hal- 
looing about  two  miles  from  the  bridge 
where  the  mares  were  killed  and  injured,  and 
does  not  think  it  was  loud  enough  to  alarm 
the  horses  at  the  bridge. 

Another  witness  testified  that  he  lived 
about  200  yards  from  the  railroad,  and 
something  over  a  quarter  of  a  mile  from 
the  bridge  where  the  mares  were  killed 
and  injured.  He  heard  the  motor  car  go 
to  Ola  and  back.  On  the  return  trip  he 
beard  some  people  on  the  car  talking  and 
laughing. 

A.  T.  Reed,  for  the  defendant,  testified 
that  he  ran  the  motor  car  on  the  day  in 
Qaestion.  He  says  he  was  keeping  a  sharp 
lookout  for  persons  and  objects  on  the  track, 
and  did  not  discover  the  animals  until  they 
were  on  the  bridge;  that  he  was  going  at 
the  rate  of  eight  miles  per  hour  when  he 
discovered  the  horses ;  that  he  had  no  light 
on  the  car,  but  from  the  starlight  he  could 
see  about  160  yards  in  front  of  the  car;  that 
he  was  looking  straight  ahead,  keeping  a 
close  lookout  for  anything  that  might  be  in 
front,  and  that  he  was  about  160  yards  from 
the  bridge  when  he  saw  the  animals  on  it; 
that  he  shut  off  his  power  and  let  his  car 
drift  within  160  feet  of  the  bridge;  that  he 
found  it  was  impossible  to  do  anything  to- 
wards  elctricating  the  animals. 

There  was  a  verdict  for  the  plaintiff  in 
the  sum  of  $300,  and  from  the  Judgment  ren- 
dered the  defendant  has  appealed  to  this 
court 

Hill,  Brizzolara  &  Fitzhngh,  of  Ft  Smith, 
for  appellant  Sellers  &  Sellers,  of  Morril- 
ton,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
abov^.  [1]  Counsel  for  the  defendant  say 
this  action  is  based  on  the  lookout  statute, 
making  it  the  duty  of  all  persons  running 
trains  in  this  state  to  keep  a  constant  look- 
out for  persons  and  property  on  the  track, 
and  contends  that  a  motor  car  is  not  a 
train  within  the  meaning  of  the  statute.  In 
the  case  of  Little  Rock  &  Ft  Smith  Ry.  Co. 
V.  Blewitt  65  Ark.  235,  46  S.  W.  648,  the 
court  held  that  an  engine  is  a  train  within 
the  meaning  of  the  statute.  See,  also,  Rail- 
way V.  Taylor,  67  Ark.  186,  20  S.  W.  1083. 
The  motor  car  in  question  was  run  by  the  de- 
fendant company  for  the  purpose  of  carry- 
ing passengers  over  its  line  of  railroad,  and 
we  think  was  a  train  within  the  meaning  of 
the  statute. 

[2]  2.  It  Is  next  contended  that  the  court 
erred  in  refusing  to  give  instruction  num- 
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bered  "A"  asked  by  the  defendant  It  Is  as 
follows :  "The  court  Instructs  the  Jury  that, 
If  they  find  from  the  evidence  that  the  horses 
whose  death  and  injury  are  sued  for  were 
found  dead  or  injured  so  near  the  roadbed 
of  the  defendant  company  as  to  indicate  that 
they  were  thrown  there  by  a  passing  train 
of  the  defendant  company,  then  the  pre- 
sumption is  that  the  killing  or  wounding 
was  done  by  the  defendant's  train,  and  that 
It  resulted  from  want  of  care,  and  the  de- 
fendant would  be  liable  unless  this  presump- 
tion is  rebutted  by  evidence  overcoming  It, 
but  this  presumption  does  not  attach  If  the 
evidence  shows  that  the  horses  were  not  kill- 
ed or  wounded  by  contact  with  a  train  of 
defendant  company.  The  Jury  la  instructed 
that  tf  they  find  that  the  horses  whose  death 
and  Injury  Is  sued  for  herein  were  killed  or 
Injured  on  a  bridge  from  falling  therein,  and 
were  not  killed  or  Injured  by  the  coming  In 
contact  with  a  train  of  the  defendant,  then 
there  Is  no  presumption  of  negligence  on 
part  of  the  defendant,  and  the  plaintiff  can- 
not recover  unless  be  shows,  by  a  prepon- 
derance of  the  evidence,  negligence  on  part 
of  defendant's  employes  causing  the  death  or 
wounding  of  the  horses  sued  for."  It  was 
not  charged,  or  attempted  to  be  proved,  that 
the  horses  were  killed  and  injured  by  a  train 
striking  them.  The  action  was  not'  brought 
under  section  6776,  Klrby'S  Digest,  and  th&t 
section  has  no  application  to  the  facts  of  this 
case.  The  suit  was  brought  under  the  act  of 
May  26, 1911,  which  Is  as  follows :  "It  shaU 
be  the  duty  of  all  persons  running  trains  In 
this  state  upon  any  railroad  to  keep  a  con- 
stant lookout  for  persons  and  property  upon 
the  track  of  any  and  all  railroads,  and  If 
any  person  or  property  shall  be  killed  or 
Injured  by  the  neglect  of  any  employes  of 
any  railroad  to  keep  such  lookout,  the  com- 
pany owning  or  operating  any  such  railroad 
shall  be  liable  and  responsible  to  the  person 
Injured  for  all  damages  resulting  from  neg- 
lect to  keep  such  lookout  Notwithstanding 
the  contributory  negligence  of  the  person  in- 
jured, where  If  such  lookout  had  been  kept, 
the  employe  or  employes  in  charge  of  such 
train  of  such  company  could  have  discovered 
the  peril  of  the  person  Injured  In  time  to 
have  prevented  the  Injury,  by  the  exercise 
of  reasonable  care  after  the  discovery  of 
such  peril,  and  the  burden  of  proof  shall 
devolve  upon  such  railroad  to  establish  the 
fact  that  this  duty  to  keep  such  lookout  has 
been  performed."  Acts  1911,  p.  275.  Un- 
der this  section,  that  part  of  the  instruction 
which  tells  the  Jury  In  effect  that  there  la  no 
inresumption  of  negligence  on  the  part  of  the 
defendant  where  the  horses  were  not  killed 
or  Injured  by  coming  In  contact  with  a  train 
Is  too  broad,  and  Is  not  the  law.  The  stat- 
ute makes  the  railroad  company  liable  for 
all  damages  resulting  from  negligence  to 
keep  a  lookout  for  property  upon  Its  track, 
and  Imposes  upon  the  railroad  company  the 
burden  of  proving  that  It  has  kept  such  look- 


out   The  statutory  policy  of  imposing  the 

burden  of  proof  In  this  respect  upon  the 
railroad  company  doubtless  had  its  origin  In 
the  fact  that  the  company's  employes  would 
know  whether  they  kept  a  lookout  or  not 
and  the  owner  of  the  property  would  not 
know  whether  they  had  performed  their 
duty  in  this  respect  or  not  In  other  words, 
the  statute  makes  It  the  duty  of  railroad 
companies  to  keep  a  lookout  for  property  up- 
on its  tracks,  and  makes  It  liable  for  all  In- 
juries that  occur  by  reason  of  Its  failure  to 
perform  this  duty.  Under  the  lookout  stat- 
ute, when  the  plaintiff  has  proved  facts  and 
circumstances  from  which  the  jury  might  In- 
fer that  his  property  had  been  Injured  on 
account  of  the  operation  of  the  train,  and 
that  the  danger  might  have  been  discovered 
and  the  Injury  avoided  if  a  lookout  had  beesa 
kept  then  he  has'  made  out  a  prima  fade 
case,  and  the  burden  is  on  the  defendant  to 
show  that  a  lookout  was  kept  as  required  by 
the  statute.  For  the  reasons  here  given, 
instructions  numbered  "B"  and  "2"  asked  by 
the  defendant  were  properly  refused  by  the 
court 

[3]  It  is  finally  Insisted  by  counsel  for  the 
defendant  that  the  court  should  have  di- 
rected a  verdict  for  it  under  the  facts. 
While  we  do  not  agree  with  counsel  in. this 
contention,  it  must  be  admitted  that  the 
question  is  a  very  close  one.  It  la  true  that 
the  motorman  and  also  the  other  occupant 
of  the  car  testified  that  the  motorman  kept  a 
sharp  lookout  and  was  looking  straight 
ahead  all  the  time,  and  that  the  horses  were 
not  seen  until  they  were  found  on  the  bridge 
or  trestle,  but  It  cannot  be  said  that  their 
testimony  In  this  respect  was  reasonable 
and  consistent  and  was  uncontradicted  by 
any  other  fact  or  circumstances  adduced  In 
evidence.  It  wllf  be  remembered  that  the 
motorman  testified  that  he  could  see  ob- 
jects on  the  track  160  yards  ahead,  and  was 
looking  straight  ahead  all  the  time.  The 
testimony  of  the  plaintiff  shows  that  the 
horses  came  upon  the  track  300  or  400  yards 
from  the  bridge  and  the  impressions  of  their 
tracks  made  on  the  roadbed  showed  that 
soon  after  getting  on  the  track  they  com- 
menced running  and  continued  to  run  faster 
as  they  approached  the  bridge. 

[4]  Then,  too,  testimony  was  introduced  by 
the  plaintiff  tending  to  show  that  the  persons 
In  the  car  were  heard  hallooing  and  loudly 
talking  and  laughing.  This  testimony  was 
not  Introduced,  as  counsel  for  the  defoidant 
seem  to  think,  for  the  purpose  of  showing 
that  the  loud  talking  and  laughing  was  cal- 
culated to  frighten  the  horses,  but  was  no 
doubt  Introduced  for  the  purpose  of  showing 
that  the  motorman,  being  oigaged  In  an 
animated  conversation  with  the  other  oc- 
cupant of  the  car,  was  not  keeping  the  look- 
out required  by  the  statute,  and  the  testi- 
mony was  competent  for  that  purpose.  It 
will  be  remembered  that  there  were  only 
two  persons  in  the  car  and  the  motorman 
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would  necessarily  be  a  partldpant  In  the 
loud  talking  and  laughing.  Under  all  the 
tacts  and  drcomstances  adduced  In  evidence, 
the  Jury  vr&re  warranted  In  finding  that  the 
motorman  was  not  keeping  the  lookout  re- 
quired by  the  statute,  and  that,  had  he  been 
doing  so,  he  would  have  seen  the  horses  on 
the  railroad  track  some  distance  before  they 
reached  the  trestle,  and  would  have  observed 
that  they  were  frightened  by  the  approach 
of  the  motor  car,  and  that  they  commenced 
to  run  and  continued  to  run  faster  as  the 
car  approached  them.  Hence,  the  jury  might 
have  found  that  he  was  guilty  of  negligence 
in  not  stopping  the  car  when  he  had  reason 
to  believe  the  horses  would  not  leave  the 
track  before  reaching  the  trestle^  and,  un- 
der such  circumstances,  should  have  antici- 
pated as  a  natural  and  probable  consequence 
of  not  stopping  the  car  that  the  horses  would 
run  into  the  trestle  and  be  killed  or  Injured. 
St.  Ijl,  I.  M.  &  S.  R.  Co,  V.  Rhoden,  93  Ark. 
29,  123  S.  W.  798»  137  Am.  St  Bep.  73,  20 
Ann.  Gas.  916. 
'Xba  Judgment  will  be  affirmed. 


BTJBNBTT  v.  TURNER  et  aL 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Afpbai.  Ann  Ebbob   (|  193*)— Objection 

TO    DBGLABAIIOK— JOUIDEB    OW     OjiVBES    OT 

Action. 

Where  there  was  no  objection  to  an  Im- 
proper Joinder  of  two  causes  of  action,  it  will 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1226-123iB,  1240;  Dec. 
Dig.  {  193.*] 

2.  Affeai.  and  Ebbor  (|  187*)— OBJXonoNS 
—Join DEB  or  Pabtiss. 

Where  there  was  no  objection  to  a  joinder 

of  parties,  it  wQl  not  be  considered  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ||  1184-1189;    Dec  Dig.  | 

187.*] 

8.  liDOTATioii   or   Actions   (|   146*)— Ao- 

KNOWIXDOMENT     OR     NKW     PbOMISB  — RB- 

QuiBEMXNT  or  Wbitino. 

While,  in  the  absence  of  a  forbidding  stat- 
ute, an  oral  acknowlednnent  or  promise  will 
interrupt  the  statute  of  limitations,  yet  un- 
der Kirby's  Dig.  f  6079,  which  provides  that 
no  verbal  acknowledgment  or  promise  shall 
be  sufficient  evidence  to  take  any  case  found- 
ed on  contract  out  of  the  operation  of  the 
statute,  such  acknowledgment  or  promise  must 
be  in  writing,  signed  by  the  party  to  l>e 
charged. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig-  H  693-606;  Dec.  Dig. 
I  146.*! 

4.  LnoTATioN  or  Aonons  (|  15*)— Aobee- 
MBNT  Waiving  LraaTAnoN— Wbitino. 
Under  Kirby's  Dig.  |  6079,  which  pro- 
vides that  no  verbal  acknowledgment  or  prom- 
ise shall  lie  soffident  to  take  any  action 
founded  on  contract  out  of  the  statute  of  lim- 
itations, an  oral  waiver  of  the  statute,  or 
promise  not  to  plead  it  need  not  be  in  writ- 
mg;  snch  promise,  if  based  upon  an  additional 
consideration,   constituting  an  original  under- 


taking, and  not  an  acknowledgment  or  new 
promise. 

[Ed.  Note.— For  other  cases,  see  Ldmitation 
of  Actions,  Cent  Dig.  ||  62-65;  Dec.  Dig.  i 
16.*] 

6.   IdMITATION   OF   ACTIONS    (J   16*)— PbOMISK 

NOT  TO  Plead  Statttte— Suffioixnot. 
The  suspension  of  the  statnte  of  limita- 
tions by  a  promise  not  to  plead  it  is  based  on 
the  doctrine  of  estoppel;  and  snch  promise,  to 
be  effectual,  mast  be  an  express  promise  not 
to  plead  the  statute,  or  its  language  mast 
clearly  evince  an  intention  not  to  do  so,  upon 
which  the  creditor  has  a  right  to  rely. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  62-65;  Dec.  Dig.  | 
16.*] 

6.  LnoTATioN  OF  Actions  (|  145*)— New 
PsoiasB— Requisites. 

In  order  to  constitute  a  new  promise, 
based  upon  sufficient  consideration,  there  must 
be  an  agreement  on  the  one  part  to  pay  and 
an  agreement  on  the  other  part  to  forbear; 
but  an  agreement  to  extend  the  time  of  pay- 
ment to  a  future  date,  or  to  the  happening  of 
an  event  beyond  the  period  of  the  statute  of 
limitations,  is  sufficient  consideration  for  a 
new  promise. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  ||  684-688,  690-692; 
Dec.  Dig.  I  146.*]  ^  . 

7.  LnoTATioN  OF  Actions  (|  145*)— Ac- 
knowledgment OB  New  Pbokise— Requi- 
sites—Odnbidxbation. 

A  promise  by  a  debtor,  that  as  soon  as 
he  could  get  his  father  out  of  the  penitentiarv 
he  would  pay  all  of  the  account,  upon  which 
the  creditor,  without  agreeing  not  to  sue,  for- 
bore suit,  was  without  the  consideration  nec- 
essary to  make  it  an  original  promise. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |{  684r-688,  690-692; 
Dec  Dig.  i  145.*] 

Appeal  from  drcuit  Court,  Mississippi 
County;  Frank  Smith,  Judge. 

Action  by  Dr.  W.  E.  Tomer,  in  which  one 
Dr.  Dunavant  Joined  as  party  plaintiff, 
against  H.  H.  Burnett  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed,  and 
cause  dismissed. 

H.  H.  Burnett  pro  se.  J.  T.  Coston,  of 
Osceola,  for  appellees. 


McGULLOCH,  a  J.  [1,2]  Appellees  are 
practicing  physicians,  and  instituted  tills  ac- 
tion before  a  justice  of  the  peace  against  ap- 
pellant to  recover  an  account  for  profession- 
al services  rendered.  The  account  which 
forms  the  basis  of  the  action  seems  to  em- 
brace items  alleged  to  be  due  the  two  physi- 
cians separately— that  is  to  say,  $101.50  to 
Dr.  Turner  and  $50  to  Dr.  Dunavant — ^but 
no  question  is  raised  as  to  the  Improper  Join- 
der of  the  two  causes  of  action.  The  suit 
was  first  instituted  by  Dr.  Turner,  and  aft- 
erwards Dr.  Dunavant  was  allowed  to  Join  as 
a  party  plaintiff;  but  no  objection  is  made 
to  tills,  and  both  of  these  questions  pass  out 
of  the  case. 

Appellant  does  not  dispute  tbe  items  of 
the  account  but  relies  entirely  upon  his  plea 
of  the  statute  of  limitations.    It  is  conceded 
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Ihat  the  action  was  not  instltnted  until  more 
than  three  years  after  the  servUies  were  per- 
formed; but  appellees  seek  to  take  the  case 
out  ot  the  operation  of  the  statute  on  ac- 
count of  a  special  promise  on  the  part  of 
appellant  to  pay  at  a  future  date,  or,  rather, 
to  pay  in  the  future  on  the  happening  of  a 
certain  event.  The  facts  of  the  case  are 
very  simple,  and  there  is  but  slight  conflict  in 
the  testimony.  In  October,  1906,  appellant 
was  wounded  by  a  gun  or  pistol  shot,  and 
Dr.  Turner  was  called  to  attend  him.  He  did 
80,  and  gave  appellant  continuous  attention 
for  something  like  a  month,  when  the  condi- 
tion of  the  wound  rendered  a  surgical  oper- 
ation necessary.  In  this  emergency  Dr.  Dona- 
yant  was  called,  and  performed  the  oper- 
ation, charging  a<fee  of  $60  therefor.  Dr. 
Turner's  bill  was  $101.50  for  his  entire  serv- 
ices. Nothing  has  ever  been  paid  on  the  ac- 
count, and  more  than  three  years  elapsed 
before  the  tnstltntion  of  this  action.  Dr. 
Dunavant  testified  that  he  frequently  re- 
quested appellant  to  pay  the  bill,  and  on  one 
occasion — the  particular  time  not  mentioned 
—appellant  promised  to  pay  the  bill  when 
his  (appellant's)  father  should  be  released 
from  the  penitentiary  in  the  state  of  Mis- 
souri, where  he  was  then  incarcerated.  Dr. 
Dunavant  states  the  transaction  in  the  fol- 
lowing language:  "I  never  put  the  man's 
name  on  my  books  at  alL  I  told  Dr.  Tur- 
ner that  I  would  diarge  him,  and  he  looked 
after  the  collecting.  I  Just  left  It  with  him 
to  collect.  In  the  meantime  I  had  asked  Dr. 
Turner  about  it,  and  he  told  me  that  Mr. 
Burnett  was  slow,  and  I  saw  him  and  got 
after  him  myself,  and  he  says:  'My  papa 
is  in  trouble  up  in  Missouri,  and  as  soon 
as  I  can  get  him  out  of  it  I  will  pay  it  all' — 
and  under  that  kind  of  a  promise  I  held  off." 

In  other  parts  of  the  testimony  it  is  dis- 
closed that  appellant's  father  was  in  the  peni- 
tentiary, and  that  he  was  released  therefrom 
within  three  years  from  the  commencement 
of  this  action.  Was  this  promise  sufiSdent 
to  take  the  case  out  of  the  operation  of  the 
statute?  It  is  observed  that  the  testimony 
nowhere  discloses  any  express  promise  not 
to  plead  the  statute  of  limitations ;  nor  does 
it  show  any  agreement  to  postpone  the  date 
of  payment  to  any  future  day.  Dr.  Dunavant 
merely  states  that  appellant  promised  to. 
pay  when  his  father  got  out  of  trouble,  and 
that  upon  that  promise  he  did  not  sue  until 
after  the  occurrence  of  that  event.  He  states 
further  In  his  testimony  that  he  frequently 
thereafter  demanded  payment  of  appellant 
Appellant  denied  that  he  ever  made  this 
promise  to  Dr.  Dunavant,  but  says  that  when 
payment  was  repeatedly  demanded  he  mere- 
ly promised  that  he  would  pay  as  soon  as 
he  got  able. 

[3]  The  statutes  of  this  state  provide  that 
"no  verbal  promise  or  acknowledgment  shall 
be  deemed  sufficient  evidence  in  any  action 
founded  on  contract  whereby  to  take  any 
case  out  of  the  operation  of  this  act,  or  to 


deprive  the  party  of  the  benefits  thereof." 
Klrby's  Digest,  |  6079. 

In  the  absence  of  a  forbidding  statute,  an 
oral  promise  or  acknowledgment  will  Inter- 
rupt the  statute  of  limitations ;  but  it  is  seen 
from  the  above  that  we  have  a  statute  on 
that  subject  in  this  state,  and,  in  order  "to 
suspend  the  statute  by  promlsie  or  acknowl- 
edgment, such  promise  or  acknowledgment 
must  be  in  vnitlng  and  signed  by  the  party 
to  be  charged."  The  correct  rule  is  thus 
stated,  and  is  sustained  by  the  great  weight 
of  authority.  See  26  Gyc  1351,  and  numer- 
ous authorities  there  cited.  _ 

[4]  It  is  equally  well  settled  by  the  au- 
thorities that  an  oral  waiver  of  the  statute 
of  limitations,  or  promise  not  to  plead  it, 
does  not  fall  within  the  statute  above  quoted, 
and  need  not  be  in  writing.  19  Am.  &  Eng. 
Ency.  of  Law,  p.  322 ;  Bridges  v.  Stevens,  132 
Mo.  624,  34  S.  W.  665;  Jordan  v.  Jordan, 
86  Tenn.  665,  8  S.  W.  896;  1  Wood  on  Limi- 
tations, p.  76. 

[S]  The  suspension  of  the  statute  by  reason 
of  a  promise  not  to  plead  it  is  based  on 
th6  doctrine  of  estoppel ;  and,  in  order  for 
it  to  be  effective,  the  promise  must  be  an  ex- 
press one  not  to  plead  the  statute,  or  the  lan- 
guage of  the  promise  must  be  such  as  clear- 
ly evinces  an  Intention  not  to  do  so,  upon 
which  the  creditor  has  a  right  to  rely.  Oth- 
erwise it  could  not  be  said  that  he  was  estop- 
ped by  the  conduct  of  his  debtor,  and  the 
rule  does  not  apply.  10  Am.  &  Eng.  Ency.  of 
Law,  pp.  286,  287;  Hill  v.  HiUlard,  103  N.  C. 
34,  0  S.  E.  639;  State  Bank  v.  Hill,  10 
Humph.  (Tenn.)  176,  51  Am.  Dec.  698;  Parks 
V.  Satterthwalte.  132  Ind.  Ill,  32  N.  B.  82. 

[I,  7]  A  new  promise,  based  upon  an  addi- 
tional consideration,  to  pay  at  a  future  date 
constitutes  an  original  undertaking,'  and  does 
not  fall  within  the  terms  of  the  above-quoted 
statute,  requiring  a  promise  or  acknowledg- 
ment of  a  debt  to  be  in  writing  (Sloan  v. 
Sloan,  11  Ark.  29) ;  and  an  agreement  to  ex- 
tend the  time  of  payment  to  a  future  date,  or 
to  the  happening  of  an  ev«it  which  might 
carry  it  beyond  the  period  of  the  statute  of 
limitation,  is  sufficient  consideration  upon 
which  to  base  a  new  promise.  In  order,  how- 
ever, to  constitute  a  new  promise,  based  upon 
sufficient  consideration,  there  must  be  an 
agreement  on  the  one  part  to  pay  and  an 
agreement  on  the  other  part  to  forbear.  The 
evidence  In  this  case  wholly  fails  to  show 
facts  which  would  suspend  the  operation 
of  the  statute  of  limitations.  It  shows  nei- 
ther an  express  promise  on  the  part  of  the 
debtor  not  to  plead  the  statute  of  limita- 
tlous,  nor  an  agreement  on  the  part  of  the 
creditor  not  to  sue.  The  most  that  the  evi- 
dence shows  Is  a  bare  promise  on  the  part 
of  the  debtor  to  pay  in  the  future  on  the 
happening  of  a  certain  event,  and  that  the 
creditor  did  forbear  suit  until  after  the 
happening  of  that  event.  There  was  there- 
fore no  additional  consideration,  so  as  to 
make  the  new  promise  constitute  an  original 
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agreement ;  nor  was  tbere  an  express  promise 
not  to  plead  the  statute  of  limitations,  so  as 
to  work  an  estoppel.  According  to  the  nn- 
dispoted  evidence,  the  verdict  should  have 
been  in  favor  of  appellant,  and,  as  the  case 
has  been  fully  developed,  no  useful  purpose 
wonld  be  served  by  remanding  It  for  a  new 
trlaL 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  dismissed. 

SMITH,  J.,  not  participating, 


HENDERSON  r.  B.  W.  EMBHSON  CO. 
(Supreme  Court  of  Arkansas.    Nov.  11,  1912.) 

1.  EquiTT   (I  409*)— Finding   of  Mastkh— 
BnxoT. 

A  master's  finding  beyond  the  power  del- 
egated to  him  will  not  be  considered  as  of  any 
wdght 

[Bid.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  H  904,  920-923;    Dec.  Dig.  |  409.*] 

2.  PaBTNKBSHIP    (§    53*)— ACCOUNTTNO  —  SOF- 
nCIENCT  OF  EVIDENCS. 

In  an  action  for  a  partnership  accounting, 
evidence  held  to  sustain  a  finding  that  the  part- 
nership contract  was  for  buying  and  selling 
only  two  cars  of  cotton  seed  during  the  sea- 
son. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent  Dig.  |{  76,  79;   Dec.  Dig.  {  53.»] 

3.  EVIDKNCB    (I   91*)— BUBDEN  OF   PBOOF. 

The  burden  is  on  plaintiff  to  prove  the 
affirmative  of  a  material  fact  alleged  by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  113;    Dec.  Dig.  {  91.»] 

4.  Affeai.  and  EiBBOR  (J  1009*)— Findings 
— Kqditt  of  Case. 

The  chancellor's  finding  will  not  be  dis- 
torbed  against  the  clear  preponderance  of  the 
evidence. 

[EkL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3970-3978;    Dec.  Dig.  | 

Appeal  from  Cleveland  Chancery  Court; 
John  BiL  Elliott,  Chancellor. 

Action  by  J.  H.  Henderson  against  the  E. 
W.  Emerson  ComiMiny  for  a  partnership  ac- 
coontlng.  From  a  Judgment  as  stated,  both 
parties  appeaj.    Affirmed. 

The  appellant  sued  the  appellee  E.  W. 
Emerson  Company,  a  corporation,  alleging 
that  it  had  entered  into  a  partnership  with 
bim  for  the  purpose  of  buying  and  selling 
cotton  seed;  the  inrtnership  beginning  Oc- 
tober 1,  1910,  and  to  continue  throughout  the 
season.  Appellee  W.  A.  Tolson  was  the 
manager  of  E.  W.  £:merson  Company,  through 
whom  it  is  alleged  that  the  partnership 
agreement  was  made.  He  was  made  a  party 
defoidant  The  appellant  alleged  that  he 
had  no  means  of  ascertaining  the  status  of 
the  partnership  or  his  rights  therein  and 
prayed  for  an  accounting  and  for  Judgment 
for  the  amount  found  due  after  such  ac- 
counting. The  answer  admitted  a  contract 
of  partnership  between  appellant  and  appel- 
lees for  the  buying  and  selUng  of  two  cars 


of  cotton  seed.  They  were  to  share  the  net 
profits  as  to  these,  but  no  further.  A  master 
was  appointed  with  the  following  directions: 
"To  make  an  accounting  to  ascertain  the 
status  of  the  partnership  herein,  which  ac- 
counting shall  be  in  the  alternative,  that  Is, 
he  shall  ascertain  the  relative  rights  of  the 
parties  upon  the  hypothesis  that  the  conten- 
tion-of  the  plaintiff  that  the  partnership  con- 
tinued throughout  the  season  is  correct,  and 
be  shaU  then  ascertain  the  relative  rights 
of  the  parties  hereto  upon  the  hypothesis 
that  the  answer  of  the  defendant  contending 
that  the  partnership  was  to  last  only  until 
two  car  loads  were  bought  and  sold  Is  cor- 
rect, and  submit  his  findings  to  the  court 
In  this  alternative,  and  the  said  master  is 
hereby  vested  with  all  the  powers  and  In- 
trusted with  the  performance  of  all  the  du- 
ties which  by  law  and  the  rules  of  this 
court  devolve  upon  a  master  In  chancery." 
Depositions  had  been  taken  before  the  mas- 
ter was  appointed  and  proof  was  also  taken 
before  him.  Upon  the  testimony  In  the  case 
he  reiMited  as  follows:  "After  a  careful  re- 
view of  all  the  proof  submitted  by  both 
plalntlflF  and  defendant,  I  am  of  the  opinion 
that  the  contract  between  plaintiff  and  de- 
fendant ended  when  the  first  two  cars  were 
sold,  and  from  the  statements  hereto  ap- 
pended it  would  seem  that  the  ciedit  given 
was  in  excess  of  the  true  amount  due.  Net 
profit  on  seven  cars  $546.06.  Net  profit  on 
two  cars  $37.82."  The  court,  on  final  hear- 
ing, approved  the  report  of  the  master  in  all 
things  and  entered  a  decree,  giving  one-half 
of  the  net  profits  of  $37.82  to  the  appellant 
and  one-half  to  the  appellee  B.  W.  Emerson 
Company,  and  adjudged  the  costs  against 
the  appellant  The  appellant  and  appellees 
appeal. 

J.  H.  Henderson,  pro  se.  B.  W.  Emerson 
&  Co.,  pro  se. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellees  raise  here,  for  the  first 
time,  the  question  of  ultra  vires  as  to  the 
E.  W.  Emerson  Company,  which,  in  the  view 
we  have  taken  of  the  evidence.  It  is  unneces- 
sary to  pass  upon,  for,  conceding,  without 
deciding,  that  the  B.  W.  Emerson  Company 
could  have  entered  into  a  partnership  with 
the  appellant,  we  are  of  the  opinion  that  the 
finding  of  the  chancellor  that  such  partner- 
ship "was  for  the  purpose  of  buying  two 
cars  of  cotton  seed  during  said  season"  was 
not  clearly  against  the  preponderance  of  the 
evidence.  It  was  a  question  of  fact  as  to 
whether  or  not  the  contract  was  for  the  buy- 
ing and  selling  of  only  two  cars  of  cotton 
seed,  or  whether  it  was  for  the  buying  and 
selling  of  cotton  seed  for  the  entire  season. 
It  could  serve  no  useful  purpose  to  set  out  in 
detail  and  discuss  the  evidence  tending  to 
support  the  contention  of  the  respective  par- 
ties. 
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The  appellant  testified  In  substance  tbat 
on  or  about  tbe  middle  of  October,  1910,  a 
partnership  was  formed  between  W.  A.  Tol- 
son  and  himself  for  the  purpose  of  buying 
and  selling  cotton  seed;  that  they  were  to 
share  equally  in  the  profits ;  the  partnership 
to  continue  tiiroughont  the  entire  season.  He 
states  tbat  eight  or  nine  cars  of  seed  were 
sold.  He  bought  seed  himself  and  also  pnt 
his  own  cotton  seed  into  the  partnership. 
He  was  engaged  in  buying  cotton,  and  when 
he  bought  tbe  cotton  he  directed  the  parties 
from  whom  he  bought  to  take  the  cotton 
seed  they  had  for  sale  to  E.  W.  Emerson 
Company  who  would  settle  for  tbe  same.  He 
said  be  left  $400  or  $500  there  during  the 
season  to  buy  cotton  seed  with.  He  asked 
Tolson,  the  manager  of  E.  W.  Emerson  Com- 
pany, as  early  as  January,  1911,  and  then 
again  in  February,  1911,  for  an  accounting. 
His  understanding  was  tbat  the  partnership 
was  to  buy  and  sell  seed  for  the  season.  He 
received  no  notice  that  the  partnership  had 
ceased  or  that  it  was  limited  to  any  certain 
time.  The  appellees  had  rendered  him  no 
statement  of  their  partnership  transactions 
up  to  the  time  of  his  bringing  suit  against 
them.  After  that  they  rendered  him  a  state- 
ment showing  that  on  the  2d  of  March,  1911, 
he  had  been  given  a  credit  of  $24  and  some 
cents.  After  the  contract  was  entered  into 
appellant  was  taken  sick,  but  he  received 
no  notice  during  the  time  of  his  illness  that 
he  was  not  complying  with  his  contract.  Ac- 
cording to  his  understanding  there  was  no 
definite  amount  of  seed  to  be  bought  by  him. 

Appellant  introduced  certain  exhibits,  show- 
ing that  on  November  1,  1910,  be  had  a 
t>alance  of  $218.60  with  E.  W.  Emerson  Com- 
pany ;  on  December  1st,  $250.31 ;  on  January 
2, 1911,  $189.86 ;  and  on  February  1st,  $126.54. 

The  bookkeeper  of  the  E.  W.  Emerson 
Company  testified  tbat  daring  the  fall  of 
1910  Tolson  told  him  that  "from  now  on 
John  Henderson  will  be  a  partner  in  the  seed 
business,"  and  that  at  no  time  during  the 
season  did  Tolson  notify  him  that  the  part- 
nership was  ended.  Later  on  in  his  testi- 
mony he  stated  that  he  could  not  say  "for 
certain  that  Tolson  used  the  words  'from 
now  on.'"  Tolson  stated  that  they  would 
buy  seed  together,  and  if  he  fixed  any  time 
limit  on  the  business  witness  could  not  re- 
call it 

A  witness  on  behalf  of  appellant  testified 
that  he  made  a  contract  with  appellant  In 
October,  1010,  by  which  he  was  to  turn  in  to 
Henderson  and  his  partner  what  seed  that  he 
might  buy,  and  that  in  pursuance  of  this 
contract  he  turned  into  the  E.  W.  Emerson 
Company  all  the  seed  that  he  bought 

Another  witness  testified  that  during  the 
fall  of  1910  he  heard  Tolson  say  "that  John 
(Henderson)  wanted  to  go  in  partners,  but 
he  was  afraid  to  take  him  in  for  fear  he 
would  want  to  cnt  prices."    Along  in  the 


fall  of  1910  "once  in  a  while  a  man  come  tn 
with  cotton  seed  and  would  state  that  they 
were  John  Henderson's  seed."  He  did  not 
know  whether  he  "heard  any  one  after  Oc< 
tober  28th  say  that  the  seed  which  he  brought 
in  were  John  Henderson's."  He  heard  Mr. 
Tolson  say  "he  was  afraid  John  Henderson 
would  go  to  cutting  prices." 

Appellee  Tolson  testified  that  he  entered 
into  a  contract  with  appellant  Henderson  in 
October,  1910,  to  buy  and  sell  cotton  seed. 
The  partnership  was  only  for  the  baying  and 
selling  of  one  or  two  cars.  He  kept  Hender- 
son in  partnership  for  the  buying  and  selling 
of  two  cars  because  they  could  not  sell  one 
car  without  the  other.  He  says  the  car  was 
shipped  out  on  the  28th  day  of  October,  1910. 
He  got  returns  from  the  two  cars  in  Novem- 
ber. Henderson  did  not  come  aronnd  for 
a  settlement  bnt  drew  on  the  14th  of  Novem- 
ber for  $450.  He  did  not  make  Henderson  a 
statement  of  it  until  March  2d.  He  stated 
that  his  books  were  at  all  times  subject  to- 
the  inspection  of  the  appellant  He  did  not 
consider  that  Henderson  was  In  the  seed 
business  after  the  two  cars  were  shipped  out 
He  never  gave  him  Euiy  notice  that  the  part- 
nership had  ceased  because  it  was  understood 
In  the  beginning  that  the  contract  was  to- 
continue  until  one  or  two  cars  were  bought 
and  was  to  end  then. 

[1]  The  master  exceeded  the  authority  giv- 
en him  in  finding  that  the  contract  continued 
for  only  two  cars  of  cotton  seed.  The  ref- 
erence made  to  him  by  the  court  did  not  re- 
quire that  he  should  make  a  finding  as  to- 
how  long  the  partnership  was  to  continue. 
Therefore  his  finding  in  this  regard  cannot 
be  considered  as  having  any  weight  for  any 
purpose  as  against  appellant 

[2]  But  aside  from  this  we  are  not  able  to 
say  that  the  finding  of  the  chancellor  was 
clearly  against  the  preponderance  of  the 
evidence. 

[3]  The  Issue  as  raised  by  the  pleadings 
was  whether  or  not  the  alleged  partnership 
was  to  continue  for  tbe  buying  and  selling 
of.  only  two  cars  of  cotton  seed,  or  whether 
it  was  to  continue  for  the  entire  business  of 
tbe  season  of  1910.  The  burden  was  on  the 
appellant  on  this  issue.  There  was  a  sharp 
confiict  in  the  evidence^  and  it  was  a  ques- 
tion of  ftict 

[4]  A  chancellor's  finding  will  not  be  dis- 
turbed unless  against  a  clear  preponderance 
of  the  evidence.  Carr  v.  Fair,  92  Ark.  859, 
122  S.  W.  669,  19  Ann.  Cbs.  906,  and  cases 
cited ;  Cunningham  v.  Toye,  07  Ark.  637,  134 
S.  W.  962 ;  Cotton  t.  Citlzou,  97  Ark.  674, 
136  S.  W.  840.  The  appellant  has  not  es- 
tablished his  contention  according  to  the 
above  rule.  This  view  makes  it  unnecessary 
to  discuss  other  questions  presented  In  ap- 
pellant's brief. 

The  judgment  is  therefore  correct  and  it 
is  afllrme^ 
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ADGOCK  ▼.  COKBR  et  aL 
(Supreme  Court  of  Arkansas.     Nov.  4,  1912.) 

1.  Statutes  (i  40*)— Fobu  or  ENACnNO 
Clause— CoHSTiTOTiONALiTT. 

Sp.  &  Piiy.  Acts  1911.  p.  472,  enacted 
by  "the  General  Assembly  of  the  state  of  Ar- 
kansas," instead  of  by  "liie  people  of  the  state 
of  Arkansas,"  as  required  by  the  initiative  and 
referendum  amendment  to  the  Constitution,  is 
not  thereby  rendered  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Diff.  8|  43,  44;  Dec  Dig.  {  40.»] 

2.  Injunctioh  (I  187*)  —  Tkmpokabt  Re- 
STHAiNiNO  OBDER—ErTECT— "Injunction  to 
Stat  Psoceedings  upon  a  Judgment  ob 
Final  Obdkk." 

A  temporary  restraining  order  la  not  "an 
injunction  to  stay  proceedings  upon  a  Judgment 
or  final  order"  of  the  county  court,  within 
Ejrby's  Dig.  {  3998,  providing  that  upon  the 
dissolution  of  a  judgment  to  stay  proceedings 
npon  a  judgment  or  final  order  damages  shall 
be  assessed  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  898,  406,  407;  Dec.  Dig.  {  187.*] 

8.  Injunction    (|  241*)  —  JuBiSDionoH  — 

JUDOUENT  FOB  DahAOES. 

The  court  on  intervention  of  the  prosecut- 
ing attorney  in  an  Injunction  suit  by  the  coun- 
ty treasurer  to  restrain -the  county  judge  from 
establishing  a  depository  for  county  funds,  ask- 
ing judgment  against  the  treasurer  and  his 
bondsmen  on  their  injunction  bond  for  damages 
on  daily  balances  in  the  bands  of  the  treasurer 
between  certain  dates,  was  without  jurisdiction 
to  render  judgment  on  the  injunction  bond, 
since  the  determination  of  the  amount  of  inter- 
est for  which  the  collector  was  liable  was  with- 
in the  exclusive  jurisdiction  of  the  county  court 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  544-5S2;  Dec.  Dig.  |  241.*] 

An>eal  from  Drew  Chancery  Court;  Zach- 
ariali  T.  Wood,  Chancellor. 

Injunction  by  H.  H.  Adcock,  as  Treasurer 
of  Drew  County,  against  W.  A.  Coker,  as 
County  Judge  of  Drew  County,  and  others,  in 
which  the  prosecuting  attorney  Intervened 
in  the  name  of  the  state  and  for  the  benefit 
of  the  county,  asking  to  have  the  temporary 
restraining  order  set  aside,  and  for  a  Judg- 
ment against  the  plaintiff  on  his  injunction 
bond.  Injunction  dissolved,  and  decree  en- 
tered against  complainant  for  damages  In  the 
sum  of  Interest  on  dally  balances  and  for 
fnrtber  damages  for  delay,  and  complainant 
appeals.     Decree  modified  and  afiSrmed. 

The  appellant,  as  treasurer  of  Drew  coun- 
tjr,  applied  to  the  chancery  court  for  a  tem- 
porary injunction  restraining  the  county 
Judge  of  Drew  county  from  establishing  a 
depository  for  the  funds  of  the  county,  un- 
iet  the  provisions  of  Act  No.  181,  approved 
April  12,  1911;  the  enacting  clause  of  which 
is  as  follows,  "Be  It  enacted  by  the  Gen- 
eral Assembly  of  the  state  of  Arkansas." 
The  appellant  executed  a  bond  and  obtained 
a  temporary  restraining  order.  Before  the 
final  hearing  the  prosecuting  attorney  Inter- 
vened tn  the  name  of  the  state,  for  the  use 
and  benefit  of  Drew  county,  and  filed  a  com- 
plaint against  the  appellant,  asking  that  the 
t^nporary   restraining  order   be  set    aside, 


and  that  appellant  be  ordered  to  present  a 
statement  of  the  dally  balances  of  all  funds 
in  his  custody  as  treasurer  since  the  restrahi- 
ing  order  was  Issued,  and  the  amount  of 
all  the  funds  that  he  would  have  delivered 
to  the  depository  had  not  the  restraining  or- 
der been  Issued,  and  prayed  that  Judgment 
be  entered  against  the  appellant  and  hU 
bondsmen  on  the  injunction  bond  at  the  rate 
of  6V^  per  cent,  on  the  dally  balances.  The 
court,  on  final  hearing,  dissolved  the  Injunc- 
tion and  entered  a  decree  against  the  appellant 
and  his  bondsmen  "for  damages  In  the  sum 
of  5^  per  cent  on  daily  balances  In  the 
hands  of  plaintiff,  as  treasurer,  from  and  aft- 
er October  2,  1911,  until  paid,  and  for  all 
other  and  further  damages  that  may  arise 
by  farther  delay  arid  appeal  from  this  de- 
cree imtll  final  settlement,"  etc  From  this 
decree  the  appellant  duly  prosecutes  this  ap- 
peal. 

Patrick  Henry,  of  Montlcello,  for  appel- 
lant Williamson  &  Williamson  and  R.  W. 
Wilson,  all  of  Montlcello,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Act  181  of  the  General  Assembly,  ap- 
proved April  12,  1911,  Is  valid.  It  was  re- 
cently held  by  this  court  that  an  enabling 
clause  like  the  one  under  consideration  does 
not  render  an  act  unconstitutional.  Ferr^ 
V.  Keel,  161  S.  W.  269.  That  case  rales 
this. 

[2]  2.  The  court  erred  in  rendering  Judg- 
ment against  the  appellant  and  his  bonds- 
men. The  temporary  restraining  order  was 
not  "an  Injunction  to  stay  proceedings  upon 
a  judgment  or  final  order"  of  the  county 
court  Section  3998,  Kirby's  Digest;  Greer 
V.  Stewart,  48  Ark.  21,  2  S.  W.  261;  Stan- 
ley v.  Bonham,  62  Ark.  864,  12  S.  W.  706. 

[3]  The  complaint  on  the  information  of 
the  prosecuting  attorney  did  not  state  facts 
sufficient  to  give  the  chancery  court  Jurisdic- 
tion to  render  judgment  against  appellant 
and  his  bondsmen  on  the  Injunction  bond.  In 
the  case  of  State,  for  the  Use  of  Columbia 
County,  V.  Nabors,  146  S.  W.  650,  the  county 
brought  suit  against  Nabors,  the  collector  of 
Columbia  county,  and  his  bondsmen  to  recov- 
er Interest  on  funds  of  the  county,  which 
were  to  be  turned  into  the  county  deposi- 
tory. In  that  case  the  court  held  that  suit 
could  not  be  maintained  against  the  col- 
lector and  the  sureties  on  his  offlclal  bond 
for  the  Interest  that  would  have  been  earned 
until  "a  determination  and  adjudication  fix- 
ing the  liability"  by  the  county  court  In 
other  words,  the  court  held  that  the  deter- 
mining of  the  amount  of  Interest,  If  any,  for 
which  the  collector  and  his  bondsmen  were 
liable  In  that  case  was  within  the  exclusive 
jurisdiction  of  the  county  court 

It  follows  from  the  application  of  the  doc- 
trine of  that  case  to  the  facts  of  this  record 
that  the  chancery  court  Iiad  no  Jurisdiction  to 
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render  the  Judgment  herein  for  damages.  To 
this  extent  the  decree  will  be  modified;  and 
as  thus  modified  it  is  affirmed. 


COOIiBT  V.  KSIR. 
(Supreme  Court  of  Arkansas.    Nor.  18,  1912.) 

1.  Use  and  Occupation  (|  1*)— Pbbsons  Lia- 
ble. 

Where  an  attorney  for  creditors  of  a  tenant 
took  possession  of  the  leased  premises  with  the 
acquiescence  of  the  landlord,  he  was  liable  for 
use  and  occopation,  without  any  agreement  as 
to  the  rent. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cupation, Cent.  Dig.  §{  1-11 ;   Dec.  Dig.  |  1.*] 

2.  Pkincipal  and  Aqbnt  (1 146*) — Liabilitt 
OF  Agent  of  Undisclosed  Pkincifal. 

A  person  who  took  possession  of  leased 
premises  was  not  excused  of  liability  for  the 
rent  by  informing  the  landlord  that  he  was 
merely  acting  as  attorney  for  the  tenant's  credi- 
tors, where  he  did  not  disclose  the  names  of 
the  creditors,  since  an  agent  disclosing  the  fact 
that  he  is  agent,  but  not  disclosing  the  name  of 
his  principal,  is  personally  liable. 

lEA.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  621-«27;   Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Craighead 
County;    W.  J.  Driver,  Judge. 

Action  by  Joe  Ksir  against  H.  M.  Cooley. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  F.  Lamb,  of  Jonesboro,  for  appellant 
Hawthorne  &  Hawthorne,  of  Jonesboro,  for 
appellee. 

HART,  J.  Joe  Ksir  Instituted  this  action 
against  H.  M.  Cooley  to  recover  compensa- 
tion for  the  use- and  occupation  of  a  certain 
brick  storehouse  situated  in  the  town  of 
Jonesboro,  Ark.  The  Jury  returned  a  ver- 
dict In  favor  of  the  plaintiff,  and  from  the 
Judgment  rendered  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court 

The  facts  adduced  by  the  plaintiff  are 
substantially  as  follows:  Sam  Bryan  rented 
a  storehouse  from  Ksir  at  $55  per  month, 
and  was  conducting  therein  a  mercantile 
business.  The  defendant,  Cooley,  as  attorney 
for  certain  creditors  of  Bryan,  recovered  Judg- 
ments against  him,  and  caused  executions 
to  be  issued  thereon.  He  threatened  to  have 
the  executions  levied  on  the  stock  of  goods 
of  Bryan,  unless  payment  was  made  at  once. 
It  was  finally  agreed  between  them  that 
Bryan  should  turn  over  the  keys  of  the  store- 
house to  Cooley,  and  let  them  remain  In  bis 
possession  pending  negotiations  for  a  settle- 
ment In  pursuance  of  this  agreement,  Bry- 
an locked  up  the  storehouse,  and  turned  over 
the  keys  to  Cooley.  Bryan  did  not  there- 
after exercise  any  control  over  the  stock  of 
goods,  but  allowed  them  to  remain  in  the 
storehouse  In  the  possession  of  Cooley  for 
about  two  months,  at  which  time  bankruptcy 
proceedings    were    instituted    against    him. 


The  plaintiff,  Ksir,  testified  that  about  four 
or  five  days  after  Bryan  was  closed  up  he 
went  to  see  Mr.  Cooley  about  bis  rent,  and 
that  Cooley  told  blm  he  would  get  dollar  for 
dollar;  that  later  on  be  went  to  see  Mr. 
Oooley  again,  and  asked  blm  how  long  be 
was  going  to  keep  It;  and  that  Cooley  an- 
swered that  he  could  not  tell,  it  might  take 
blm  10  days  or  It  might  'take  him  a  month ; 
that  be  again  went  to  Cooley  and  told  him 
he  wanted  his  house;  and  that  Cooley  re- 
plied he  could  not  get  his  bouse,  but  would 
get  his  rent  H.  M.  Cooley  testified  :  "When 
the  storehouse  was  locked  up,  the  keys  were 
handed  to  me,  and  my  recollection  is  that 
I  left  the  keys  in  the  First  National  Bank, 
as  It  was  the  largest  creditor.  During  the 
time  the  store  was  locked  up  I  went  in 
there  several  times  to  see  about  fastening 
up  things,  and  to  see  if  anybody  was  molest- 
ing the  stock  of  goods.  At  the  end  of  about 
two  months  a  petition  in  bankruptcy  was 
filed  against  Sam  Bryan,  and  later  on  he 
was  adjudged  a  bankrupt  Shortly  after 
the  keys  were  turned  over  to  me,  Mr.  Ksir 
came  to  my  office,  and  wanted  to  know  about 
bis  rent.  I  told  him  I  was  only  representing 
the  creditors,  and  would  not  be  responsible 
for  the  rent  Some  time  later  he  came  back 
and  demanded  pay.  I  told  him  that  I  was 
only  representing  the  creditors,  and  trying 
to  make  a  settlement  with  Bryan,  and  told 
him  I  would  not  be  responsible  jtersonally 
for  the  rent" 

[1]  It  Is  undisputed  that  the  storehouse 
belonged  to  Ksir,  and  that  Bryan  occupied 
It  as  his  tenant  It  Is  also  ondlsputed  that 
Bryan  turned  over  the  keys  of  the  store- 
house to  the  defendant  Cooley,  who  repre- 
sented certain  creditors  of  Bryan.  From 
this  time  on  Cooley  exercised  sole  control 
over  the  stock  of  goods,  and  kept  possession 
of  the  storehouse  in  which  the  goods  were 
situated.  He  admits  that  he  went  In  there 
several  times  to  see  that  the  store  was  prop- 
erly fastened,  and  to  see  If  anybody  was  mo- 
lesting the  goods.  Ksir,  the  owner  of  the 
store,  acquiesced  In  him  so  holding  it  From 
this  evidence  but  one  Inference  can  be  legit- 
imately drawn,  and  that  Is  that  Ksir  was 
the  owner  of  the  store,  and  that  by  bis 
permission  Cooley  held  possesssion  of  it  for 
two  months  for  the  benefit  of  certain  credi- 
tors of  Bryan.  In  the  case  of  Dell  v.  Gard- 
ner et  al.,  25  Ark.  134,  the  court  held: 
"Where  the  entry  upon  the  lands  of  another 
Is  peaceable  and  the  occupation  acquiesced 
in,  without  any  agreement,  written  or  verbal, 
as  to  rent,  the  owner  may  bring  an  action 
for  use  and  occupation."  See,  also,  Bright 
V.  Bostick  et  al.,  27  Ark.  55. 

It]  But  the  defendant  contends  that  he 
told  the  plaintiff  that  he  would  not  be  per- 
sonally responsible  for  the  rent;  that  he 
was  only  acting  as  the  representative  of  cer- 
tain creditors  of  Bryan  in  the  matter.     It 
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will  bfi  noted,  however,  tbat  be  did  not  dls- 
cloBe  to  the  plaintiff  the  names  of  the  cred- 
itors for  whom  he  was  acting.  This  It  was 
his  duty  to  do  if  he  would  excuse  himself 
from  responsibility  on  the  ground  of  agency. 
The  rule  is  that  though  the  agent  discloses 
the  fact  he  Is  agent,  but  does  not  disclose  the 
name  of  bis  principal,  he  may  be  held  per- 
sonally liable  as  principal.  Neely  ▼.  State, 
60  Ark.  66,  28  S.  W.  800,  27  Ia  R.  A.  603, 
46  Am.  St  Rep.  148,  and  cases  cited.  In 
this  view  of  the  case,  It  is  not  necessary  to 
consider  whether  the  circuit  court  erred  In 
Its  Instructions  to  the  Jury.  The  Judgment 
upon  the  facts  and  the  law  upon  the  whole 
case  is  right,  and  will  therefore  be  permitted 
to  stand.  Gibbon  v.  Dillingham,  10  Ark.  0, 
50  Am.  Dec.  233;  St  li.  S.  W.  R.  Co.  v.  Bus- 
seU,  64  Ark.  236,  41  S.  W.  807. 
The  Judgment  will  therefore  be  aflBrmed. 


ST.  LOUIS  &  S.  P.  R.  CO.  T.  NBWAIAN. 
(Supreme  Conrt  of  Arkansas.    Not.  11,  1912.) 

1.  Rahsoadb  <|  896*)— Injubies  to  Pebsonb 

OH  TBACKB— POSSIBILITT  0»  STOPPIKO  AIT- 

n  DiBCovzBiNO  PkbiI/— Evidence. 

In  an  action  for  the  death  of  a  person  kill- 
ed while  riding  a  speeder  on  a  railway  track, 
evidence  Iteld  to  snstain  a  findinr  that  the  train 
could  have  stopped  in  time  to  nave  prevented 
the  injury  after  the  discovery  of  the  deceased 
on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ({  1356,  1358-1363;  Dec.  Dig.  | 
388.*] 

2.  Tbiai.  (I  262*)— iNSTBuonoNB— Evidence 
TO  Sustain. 

Though,  in  an  action  for  the  death  of  a 
person  killed  while  on  a  railroad  trestle,  there 
was  no  evidence  that  he  was  intoxicated,  an 
instrnction  that,  if  the  railroad  employes  bad 
reason  to  believe  from  the  appearance  of  the 
decedent  that  he  was  suffering  from  drunken- 
ness or  other  cause  and  was  thereby  insensible 
to  his  Imminent  danger,  they  mast  presume 
that  be  might  or  would  not  get  out  of  the  way, 
and  it  was  their  dnty  to  use  proper  care  to 
avoid  injuring;  him,  was  not  improper,  where 
there  was  evidence  that  from  some  cause  or 
other,  the  decedent  had  stopped  on  the  trestle 
with  his  back  to  the  approaching  train  when 
the  warning  whistle  was  sounded,  as  such  evi- 
dence warranted  a  finding  that  he  was  not 
aware  of  his  danger;  the  fact  that  drunkenness 
was  assigned  as  the  cause  of  his  insensibility 
being  without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ft  505,  896-612;   Dec.  Dig.  |  252.*] 

3.  Baiisoads  ($  377*)— Injubies  to  Pebsons 

ON  TBACK— DUTT  OF  EMPLOTfiS. 

Employes  who  see  a  person  on  the  track 
far  enough  ahead  of  the  train  to  get  out  of 
the  way,  and  who  are  not  aware  that  he  is 
deaf,  insane,  or  from  some  other  cause  insensi- 
ble to  the  imminent  danger  of  his  position,  or 
unable  to  get  out  of  the  way,  may  presume  that 
he  will  do  so  and  may  go  on  without  checking 
tbe  speed  of  the  train  until  they  see  that  he 
will  not  do  80,  when  it  is  their  duty  to  give 
extra  alarm  by  bell  or  whistle,  and.  If  that  is 
not  heeded,  to  stop  tbe  train  in  time  to  avoid 
injury. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1280;   Dec  Dig.  §  377.*] 


Appeal  from  Circuit  Court,  Crittenden 
County;  Frank  Smith,  Judge. 

Action  by  S.  L  Newman  against  tbe  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  platntlfC,  defendant  ap- 
peals.   Affirmed. 

See,  also,  150  S.  W.  560. 

W.  P.  Evans  and  W.  J.  Orr,  both  of  St 
Louis,  Mo.,  for  appellant.  A.  B.  Shafer,  of 
Memphis,  Tenn.,  for  appellee. 

Mcculloch,  C.  J.  The  plalntirs  intes- 
tate, Hans  Nass,  was  run  over  and  Instant- 
ly killed  by  a  freight  train  on  a  trestle  of 
defendant's  railroad  near  l^ronza,  a  sta- 
tion in  Poinsett  county.  Ark.,  and  this  ac- 
tion was  instituted  to  recover  damages  for 
tbe  benefit  of  tbe  widow  and  next  of  kin. 
Nass  was  a  trespasser  on  the  track,  and 
the  question  In  the  case  Is  whether  or  not 
tbe  train  operatives  failed  to  exercise  care, 
after  making  discovery  of  tbe  perilous  situ- 
ation of  deceased,  to  prevent  Injuring  him. 
The  case  was  tried  upon  this  theory,  and  tbe 
trial  resulted  in  a  verdict  In  favor  of  tbe 
plaintiff  assessing  damages. 

[1]  The  chief  ground  urged  for  reversal 
Is  that  the  evidence  is  not  sufficient  to  sus- 
tain tbe  verdict  Nass  was  a  stranger  in 
those  parts,  and  had  only  been  living  at  Ty- 
ronza  for  a  short  time.  He  was  accustomed 
to  using,  on  the  railroad,  a  speeder  which 
belonged  to  a  timber  inspector,  but  did  so 
without  permission  of  the  railroad  company. 
On  the  day  tbat  be  was  killed,  he  took  the 
speeder  and  rode  it  to  Deckerville,  another 
station  south  of  Tyronza,  and  was  return- 
ing about  sundown,  when  be  was  run  over 
by  tbe  train.  There  is  evidence  tendiiig  to 
show  that  he  went  to  Deckerville  for  the  pur- 
pose of  getting  some  whisky  at  a  saloon  lo- 
cated there.  Only  one  person  witnessed  the 
occurrence  except  the  trainmen  themselves. 
This  was  a  man  namd  Leonard,  who  was 
a  farmer  living  a  short  distance  from  Ty- 
ronza, and  who  was  starting  from  his  field 
towards  his  house  when  it  occurred.  He 
walked  up  on  the  track,  started  towards 
borne,  when  a  freight  train  came  from  the 
north,  and  be  stepped  off  the  track  to  allow 
tbe  train  to  pass.  As  be  did  so  he  noticed 
a  man  riding  a  8i>eeder  on  the  trestle.  He 
testified  that  the  man  appeared  to  have  stop- 
ped. He  afterwards  measured  the  distance 
and  found  tbat  he  was  about  2,220  feet 
from  the  north  end  of  the  trestle  when  tbe 
train  passed  him.  He  states  tbat  shortly 
after  the  train  passed  and  obscured  bis  view 
of  tbe  man  on  tbe  trestle,  the  alarm  signal 
was  given  from  the  engine  by  blowing  the 
whistle,  and  was  continued  until  the  train 
reached  the  trestle  and  stopped.  His  meas- 
urement showed  that  the  engine  was  1,192 
feet  from  the  north  end  of  the  trestle  when 
tbe  alarm  was  first  sounded.  He  did  not 
go  down  to  tbe  trestle  to  see  whether  injury 
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had  been  Inflicted,  as  he  supposed,  bo  he 
states,  that  the  train  had  been  stopped  In 
time  to  prevent  Injuring  the  man;  but,  after 
he  learned  that  the  man  had  been  killed,  he 
examined  the  place  and  saw  the  evidences  of 
the  speeder  being  knocked  from  the  trestle 
94  feet  from  the  end  of  the  trestle.  Another 
witness,  who  lived  at  Tyronza,  testified  that 
as  soon  as  he  beard  of  the  accident  he  went 
down  to  the  scene  and  found  the  broken 
speeder  lying  in  the  water  near  the  trestle, 
50  or  75  yards  from  the  north  end.  The 
trestle  was  635  feet  long  and  about  30  feet 
high,  spanning  a  shallow  body  of  water 
called  "Dead  Timber  Lake."  The  evidence 
Justified  the  Jury  in  concluding  that  Nass, 
when  struck  by  the  train,  was  sitting  on  his 
speeder  on  the  trestle  from  00  to  160  feet 
from  the  end,  and  that  the  trainmen  could 
se6  that  he  had  stopped.  The  evidence  war- 
ranted the  conclusion  that  the  trainmen  did 
see  him  from  the  fact  that  they  began  to 
give  the  alarm  1,102  feet  from  the  north 
end  of  the  bridge,  which  placed  them  at 
that  time  at  a  distance  of  abont  1,300  feet 
from  deceased's  position  on  the  trestle. 
There  was  also  evidence  to  the  effect  that 
the  train  could  have  been  stopped  in  a  dis- 
tance of  from  100  to  200  yards,  according 
to  the  favorable  or  unfavorable  conditions 
with  reference  to  the  working  of  the  air  and 
the  amount  of  tonnage  in  the  train.  In  that 
state  of  the  proof,  it  is  our  opinion  that  the 
Jury  were  warranted  in  finding  that  the 
trainmen — that  is  to  say,  the  engineer  or 
fireman — discovered  the  perilous  situation  of 
this  man  in  time  to  have  avoided  the  Injury. 
They  could  see  him  on  the  trestle,  where  he 
appeared  to  have  stopped,  and,  as  they  ap- 
proached him,  should  have  known  that  he 
was  in  a  position  of  peril  of  which  he  was 
Insensible  or  from  which  it  was  impossible 
for  him  to  extricate  himself.  He  was  facing 
north,  and  one  who  discovered  his  presence 
could  see  that  he  was  unable  to  make  his  es- 
cape from  the  trestle.  The  fact  that  the 
alarm  was  contlnned  down  to  the  point 
where  the  train  stopped  shows  that  the  train- 
men were  aware  of  his  peril  all  during  that 
time,  and  their  failure  to  stop  the  train  at 
an  earlier  moment  is  8u£9clent  to  sustain 
the  charge  of  negligence.  The  evidence 
shows  that  the  engine  ran  by  him  some  dls- 
stance  before  the  train  was  stopped.  None 
of  the  tralnm'en  testified  in  the  case;  there- 
fore it  is  not  shown  Just  how  far  the  en- 
gine went  by  before  it  was  stopped,  and  the 
Jury  were  left  to  draw  Inferences  only  from 
the  situation  as  described  by  the  witness 
Leonard  and  the  other  witness  who  testi- 
fied with  reference  to  the  place  where  the 
broken  speeder  was  found.  The  defendant 
did  not  attempt  to  account  in  any  way  for 
the  happening  of  the  injury  or  to  introduce 
evidence  explaining  bow  it  occurred.  We 
are  of  the  opinion  that  the  situation  describ- 
ed by  tbe  witnesses  warranted  the  infer- 


Kioe  that  tbe  engineer  or  firranan  saw  tbe 
man  on  the  trestle  and  was  aware  of  his 
perilous  situation,  but  failed  to  exercise  or- 
dinary care  to  prevent  injuring  him.  The 
verdict  Is  therefore  sustained  by  tbe  evi- 
dence. 

The  court  instructed  tbe  Jury,  upon  de- 
fendant's request,  that  if  the  employte  in 
charge  of  the  train  saw  Nass  on  the  trestle 
at  a  distance  ahead  sufficient  to  enable  him 
to  get  out  of  the  way  before  the  train  reach- 
ed him,  "and  they  were  not  aware  that  he 
was  deaf  or  Insane  or  from  some  other 
cause  insensible  of  danger  or  unable  to  get 
out  of  tbe  way,  they  had  tbe  right  to  rely  on 
human  experience  and  presume  that  he 
would  act  upon  the  principles  of  common 
sense  and  the  motives  of  self-preservation 
common  to  mankind  in  general  and  get  out 
of  the  way,  and  they  had  the  right  to  go 
on  without  checking  the  speed  of  the  train 
until  they  did  see,  if  they  did,  that  he  was 
not  likely  to  get  out  of  the  way,"  etc.  The 
court,  over  the  defendant's  objection,  modi- 
fied the  instruction  by  adding  tbe  following: 
"If,  however,  Nass  was  seen  upon  tbe  track 
and  was  known  to  be  or  from  his  appear- 
ance gave  the  operatives  of  the  train  good 
reason  for  the  belief  that  he  was  insensible 
of  his  danger  or  unable  to  avoid  it,  then 
they  would  have  bad  no  right  to  presume 
that  he  would  have  gotten  out  of  the  way, 
but  should  have  acted  on  the  hypothesis  that 
he  might  not  or  would  not,  and  then  should 
have  used  tbe  proper  degree  of  care  to  avoid 
injuring  him.  Failing  in  this,  the  railroad 
company  would  be  responsible  in  damages  if 
by  the  use  of  such  care  they  might  have 
avoided  injuring  him,  if  they  did  injure  him. 
There  is  no  presumption  that  Nass  was  in- 
sensible of  his  danger,  but  that  is  a  fact 
that  would  have  to  be  established  by  tbe 
plaintiff  by  the  greater  weight  of  evidence." 

[J,  3]  The  court  also  gave  the  following  in- 
struction, to  which  tbe  defendant  objected 
and  saved  its  exception:  "(4)  The  court  in- 
structs you  further  that  if  from  the  evi- 
dence in  this  case  it  has  been  shown  that 
tbe  decedent,  Hans  Nass,  was  upon  a  rail- 
road bridge  near  Tyronza  Station  on  tbe 
date  mentioned,  and  if  it  be  further  shown 
that  the  employes  of  tbe  railroad  company 
operating  its  raUroad  train  saw  him  on  the 
track  far  enough  ahead  of  the  train  to  get 
out  of  tbe  way,  if  you  believe  from  tbe  evi- 
dence that  they  were  not  aware  that  be  was 
deaf,  or  Insane,  or  from  some  other  cause  in- 
sensible to  the  imminent  danger  of  his  posi- 
tion, or  unable  to  get  out  of  the  way,  then 
the  agents  and  servants  of  the  railway  com- 
pany had  a  right  to  presume  that  be  would 
do  80,  and  to  go  on  without  checking  the 
speed  of  the  train  until  they  saw  he  would 
not  do  so,  it  became  their  duty  to  give  extra 
alarm  by  bell  or  whistle,  and,  if  the  agents 
or  servants  of  the  railroad  company  then  saw 
that  that  was  not  heeded,  ft  became  tbrir 
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duty  to  stop  the  train,  If  possible,  In  time  to 
avoid  the  Injury  to  him.  However,  If  you  be- 
lieve from  the  evidence  in  this  cause  that 
the  servants  and  agents  of  the  railroad  com- 
pany had  reason,  from  the  appearance  of  the 
decedent,  to  believe  that  he  was  Buffering 
from  drunkenness  or  other  cause,  and  there- 
by was  Insensible  to  the  Imminent  danger,  or 
was  In  such  a  situation  as  to  be  unable  to 
avoid  It,  then  the  servants  and  agents-  of  the 
railroad  company  must  presume  that  he 
might  or  would  not  get  out  of  the  way,  and  It 
became  their  duty  to  use  proper  care  to 
avoid  injuring  him,  and,  unless  they  did  use 
proper  care  to  avoid  Injuring  him,  the  rail- 
road company  would  be  liable,  and  your  ver- 
dict should  be  for  the  plaintiff."  The  particu- 
lar part  of  this  Instruction  to  which  objec- 
tion is  made  Is  that  which  submits  the  ques- 
tion of  the  appearance  of  the  deceased  as  to 
his  Insensibility  of  danger  on  account  of 
drunkenness  or  other  cause.  It  Is  argued 
that  the  evidence  fails  to  show  that  he  was 
in  any  state  of  intoxication,  and  therefore 
It  was  erroneous  to  submit  that  question. 
The  instruction  is  abstractly  correct.  Ball- 
road  V.  Wllkerson,  46  Ark.  613.  It  can  scarce- 
ly be  said  that  there  is  any  testimony  in  the 
record  that  deceased  was  intoxicated  at  the 
time;  but  the  point  of  the  case  for  submis- 
sion to  the  Jury  is  whether  or  not  he  was  In 
a  position  of  danger  which  he  failed  to  ap- 
preciate, or  whether  his  position  was  such 
that  he  could  not  extricate  himself  from  It 
The  evidence  shows  that  he  had  stopped  on 
the  trestle,  and  this  was  sufficient  to  warrant 
the  finding  that  he  was  not  aware  of  his  dan- 
ger and  was  making  no  effort  to  extricate 
himself.  The  question  was  whether  or  not 
he  was  insensible  of  his  danger,  and  not  the 
cause  of  bis  insensibility.  This  question  was 
submitted  to  the  Jury,  and  we  fail  to  see 
how  there  could  have  been  any  prejudice 
from  including  drunkenness  as  the  cause. 
Whatever  the  cause  may  have  been,  the  Jury 
necessarily  found  by  their  verdict,  under 
these  instructions,  either  that  deceased  was 
insensible  of  his  danger  and  was  making  no 
effort  to  extricate  himself  from  it,  and  that 
defendant's  servants  were  aware  of  this,  or 
that  he  was  in  a  position  where  he  could  not 
extricate  himself  from  the  danger  even  if  he 
knew  of  it,  and  the  trainmen  were  aware  of 
that  and  failed  to  exercise  ordinary  care  to 
prevent  injuring  him.  In  either  event  de- 
fendant was  liable,  and  there  could  not  there- 
fore have  been  any  prejudice  In  submitting 
the  question  whether  drunkenness  was  the 
cause  of  decedent's  insensibility  to  danger, 
If  such  was  his  condition. 

Our  conclusion  is  that  the  case  went  to 
the  Jury  upon  instructions  which  fairly  sub- 
mitted the  Issues  and  which  were  in  no 
wise  prejudicial  to  defendant  The  Judgment 
Is  therefore  affirmed. 

SMITH,  J.,  did  not  participate. 


ST.  LOUIS,  I.  M.  &  S.  ET.  CO.  v.  STEED. 
(Supreme  Coart  of  Arkansas.    Oct  28,  1912.) 

1.  Master  and  Sxbvavt  (|  270*) — Ituxjvi  to 

EMFL0T£— NEOUOKNCB— EIVIDENCV— RBPAIB 

OF  Appliance  Afieb  Accident. 

Evidence  of  repair  of  the  appliance  by  the 
master  after  the  accident  is  mcompetent  to 
show  negligence  of  a  master  in  furnishing  a 
defective  appliance  by  which  an  employ^  is 
injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  913-027,  932 ;  Dec.  Dig. 
I  270.*] 

2.  Appbai.  and  Error  (U  1031,  1032*)— Pbb- 
SUMPTION  —  Harmless  EiBbob  —  Iktboduc- 
TiON  OF  Evidence. 

Prejudice  from  introduction  of  Incompe- 
tent evidence  is  presumed ;  so  the  party  intro- 
ducing has  the  burden  of  showing  none  re- 
sulted. 

[Bd.  Xote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  i!  4038-4046,  4047-4061; 
Dec.  Dig.  |§  1031,  1032.*] 

3.  Appeal  and  E}bbob  (I  1060*)— Habuless 
Ebbob— AniassiON  of  Evidence. 

Evidence  of  repairs  after  an  accident  re- 
snlting  from  a  defective  appliance  is  prejudi- 
cial error,  especially  where  counsel  for  the  pre- 
vailing party  refers  to  snch  evidence  in  his 
argument 

[Ed.  Xote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4163-4160,  4166;  Dec. 
Dig.  I  1050.*] 

4.  Trial    (J    253*)— iNSTBCOTioNa— Ovrmwo 

ISSITES. 

An  instruction  that.  If  the  Jury  found  cer- 
tain facts,  plaintiff  should  not  be  regarded  a* 
having  assumed  any  danger  from  the  defective 
appliance,  and  the  jury  should  find  for  him  if 
he  was  Injured  as  he  claims,  is  erroneous,  as 
leaving  out  defendant's  claim  of  contributory 
negligence. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;  Dec.  Dig.  {  253.*] 

6.  Masteb  and  Sebvant  (I  293*)— Durr  to 
Furnish  Safe  Tools— Instbxtctions. 
Refusing  an  instruction  to  the  effect  that 
the  master  U  only  required  to  ose  ordinary  or 
reasonable  care  to  furnish  safe  tools  and  ap- 
pliances for  use  of  employes,  and  giving  one 
that  it  was  defendant's  duty  to  furnish  safe 
tools  and  appliances  for  its  employ^  to  work 
with,  was  error, 

(Ed.  Note.— For  other  cases,  see  'Master  and 
Servant  Cent  Dig.  {|  1148-1161;   Dec.  Dig.  { 

6.  DaUAOBS  (I  210*) — iNBTBTJOnONB. 

An  instruction  in  a  personal  injury  case 
authorizing  the  jury  to  find  such  sum  as  "in 
your  opinion  and  judgment"  will  compensate 
him  is  erroneous  In  not  limiting  their  judg- 
ment and  opinion  to  being  based  on  the  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  II  687,  538;   Dec  Dig.  {  210.»] 

Appeal  from  Circuit  Court-  Lawrence 
County;   R.  B.  Jeffery,  Judge. 

Action  byT.  H.  Steed  against  the  St  Louis, 
Iron  Mountain  ft  Southern  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Reversed  and  remanded  for  new 
trial. 

This  was  a  suit  by  appellee  for  damages 
for  personal  injuries  sustained,  it  was  al- 
leged, on  account  of  the  negligence  of  the 
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railway  company  in  furnishing  defective  ap- 
pliances with  which  to  perform  his  work. 
The  answer  denies  the  allegations  of  the 
complaint,  and  pleaded  appellee's  contribu- 
tory negligence  and  assumed  risk  as  a  bar 
to  the  action. 

The  facts  substantially  are  that  T.  H. 
Steed,  a  man  72  years  of  age,  was  in  the  em- 
ploy of  the  railway  company  in  its  round- 
house at  Hoxie,  Ark.,  classed  as  a  "wiper," 
and  on  April  1st  he,  with  others,  was  told  to 
clean  up  the  roundhouse,  and  remove  the 
scrap  iron  therefrom.  This  they  proceeded 
to  do,  and  in  loading  a  barrel  filled  with 
chips  and  dust  and  bits  of  brass  from  the 
lathe  be  claims  to  have  been  injured.  He 
and  two  others  picked  up  this  barrel,  which 
weighed  anywhere  from  150  to  700  pounds 
according  to  the  different  witnesses,  and  car- 
ried it  about  10  feet  and  set  it  on  the  edge 
of  a  push  car,  intending  to  roll  it  out  to  ibe 
yards.  They  did  not  push  the  barrel  far 
enough  onto  the  edge  of  the  car  to  balance, 
and  one  of  the  men  desired  to  change  his 
hold,  and  asked  Steed  if  he  thought  he  could 
bold  it  until  be  changed.  Steed  replied, 
"Yea,"  and  the  other  turned  loose;  and  the 
plank  in  the  edge  of  the  car  gave  down, 
throwing  the  entire  weight  of  the  barrel 
against  him,  and  in  lifting  and  holding  it 
be  was  ruptured.  He  was  at  the  time  earn- 
ing 16  cents  per  bonr,  and  was  72  years  old. 
He  suffered  pain  from  the  injury,  which  is 
permanent,  and  still  is  unable  to  work.  Tbe 
push  car  was  about  20  inches  high,  and  bad 
been  in  use  around  the  roundhouse  for  some 
time,  had  been  used  by  the  appellee  before, 
and  there  was  one  plank  broken,  or  shivered, 
rather,  not  broken  entirely  in  two  where  tbe 
barrel  was  placed  upon  it  and  two  broken 
at  tbe  other  end.  These  broken  planks  were 
plainly  visible  to  any  one  seeing  tbe  car. 
During  tbe  Introduction  of  the  testimony  the 
plaintiff  and  other  witnesses  were  allowed 
to  state  that  the  car  was  repaired  after  tbe 
injury,  and  that  it  was  broken  entirely  down 
later  by  loading  a  small  boiler  upon  it,  and 
a  new  top  thereafter  put  on  it 

Appellant's  counsel  objected  to  all  the  tes- 
timony relating  to  the  subsequent  repairing 
of  the  car  and  moved  to  exclude  It  from  the 
Jury,  stating  that  it  made  no  difference  what 
was  done  with  tbe  car  after  the  accident, 
to  wblcb  appellee's  counsel  replied:  "Mr. 
Campbell  is  right,  but  it  relates  t>ack  to  tbe 
probable  condition  of  it  at  the  time  of  tbe 
injury,  and  is  a  recognition  on  tbe  part  of 
the  company  that  it  needed  repairing.  I 
would  have  a  right  to  show  that  to  show 
that  It  was  broken  as  my  client  says  it  was 
at  the  time  of  the  injury,  by  the  means  of 
which  he  received  the  injury,  I  would  be  per- 
mitted to  Ebow  that  to  corroborate  my  client; 
but  I  am  offering  it  to  show  that  it  was  a 
defective  car  that  was  afterwards  broken 
down  in  the  loading  of  It"  The  court  over- 
ruled the  objection,  to  which  exceptions 
were  saved. 


Tbe  court  Instructed  tbe  jury,  giving  In- 
structions numbered  1,  2,  and  4  for  plaintiff, 
as  follows: 

"No.  1.  You  are  Instructed  that  if  you  find 
that  plaintiff,  T.  H.  Steed,  was  engaged  in 
loading  the  barrel  of  iron  in  question  on  to 
the  push  car,  and  that  be  was  acting  under 
orders  of  his  foreman  in  so  doing,  and  that 
the  work  was  such  as  was  his  duty  to  do 
when  so  ordered,  and  that  the  loading  of  tbe 
barrel  on  to  the  car  was  done  in  the  usual 
natural  and  customary  manner,  and  that 
plaintiff,  by  reason  of  his  position  and  place 
with  reference  to  the  barrel,  tbe  push  car, 
and  those  helping  him,  be  could  not  see  or 
observe  any  patent  or  latent  defects  in  the 
floor  of  the  said  car  at  the  point  where  the 
floor  broke,  if  you  find  it  did  break  under  the 
weight  of  the  barrel,  be  should  not  be  re- 
garded as  having  assumed  any  danger  risk 
by  reason  of  the  defective  plank  in  tbe  floor- 
ing of  tbe  car,  and  you  should  find  for  him, 
if  be  was  injured  as  be  claims  he  was. 

"No.  2.  It  is  tbe  duty  of  the  defendant 
company  to  furnish  safe  tools  and  appUances 
for  its  employes  to  work  with,  and  if  you 
find  that  the  car  floor  was  defective  by  rea- 
son of  its  being  of  too  thin  or  weak  plank, 
or  otherwise  insufiiclent  to  sustain  the 
weight  placed  upon  it,  or  that  there  were 
other  latent  or  patent  defects  in  the  floor  of 
the  car,  and  that  the  defendant  with  reason- 
able and  ordinary  care  and  diligence  could 
have  known  of  them,  or,  knowing  them,  did 
not  apprise  plaintiff,  and  he  was  Injured  and 
damaged  thereby,  the  defendant  is  liable  to 
plaintiff  in  damages,  unless  you  should  be- 
lieve from  the  evidence  that  tbe  plaintiff 
also  knew  of  such  defects  in  the  floor  of  tbe 
car  where  it  broke  under  tbe  weight  of  the 
barrel,  if  you  find  it  broke." 

"No.  4.  If  you  find  for  plaintiff,  he  is  en- 
titled to  damages  for  bodily  pain  and  suf- 
fering, and  upon  that  point  you  are  author- 
ized to  find  such  sum  as  in  your  opinion  and 
judgment  will  compensate  him  therefor." 

And  refused  defendant's  requested  instruc- 
tion numbered  6,  as  follows: 

"No.  6.  mie  defendant  was  not  an  insurer 
of  the  plaintiff's  safety,  and  there  Is  no  du- 
ty resting  upon  it  to  guarantee  that  the  ma- 
chinery, tools,  and  instrumentalities  furnish- 
ed by  it  to  the  plaintiff  to  work  with  may 
not  prove  defective.  The  defendant  was  only 
required  to  use  reasonable  care  to  that  end." 

The  following  statement  of  appellee's  at- 
torney, in  argument  was  also  objected  to: 
"It  (the  push  car)  bad  been  used  for  this 
purpose  before  and  even  subsequently  it,  per- 
haps, did  not  break  at  this  particular  point, 
but  in  loading  some  other  heavy  stuff  on  it, 
which  it  ought  to  have  been  strong  enough  to 
hold,  it  broke  in  two  in  tbe  middle  entirely. 
Said  one  of  the  witnesses.  The  whole  floor 
gave  away.'  It  was  seen  out  of  commission 
by  this,  and  later  on  was  seen  with  new 
beams  and  new  floor,  and  used  again." 
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The  Jury  returned  a  verdict,  and  from  the 
Jndgment  thereon  this  appeal  cornea. 

E.  B.  Klnswcrtby,  of  LltUe  Sock,  and  S. 
D.  CampbeU  and  Fred  SuitB,  both  of  New- 
port, for  appellant  T.  £L  Steed,  pro  se. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1-S]  The  court  erred  in  permitting 
the  IntroductioD  of  the  testimony  relative  to 
the  r^alrlng  of  the  car  after  the  accident 
and  injury  and  the  argument  of  counsel  com- 
plained of  thereon.  It  has  often  been  held 
that  evidence  of  the  subseQuent  repairing 
of  the  defective  appliance,  after  an  injury 
has  occurred  from  its  use,  is  Incompetent 
and  not  permissible  to  show  negligence  of 
the  master  in  furnishing  it.  Prescott  Be  N. 
W.  E.  Co.  V.  Smith,  TO  Ark.  179,  67  S.  W. 
86B;  St  L.  S.  W.  R.  Co.  v.  Plumlee,  78  Ark. 
147,  95  S.  W.  442;  Ft  Smith  I*  ft  T.  Co.  v. 
Soard,  79  Ark.  388,  90  S.  W.  121;  Bodcaw 
Lbr.  Co.  V.  Ford,  82  Ark.  666,  102  S.  W.  896; 
St  L.,  I.  M.  ft  8.  R.  Co.  V.  Walker,  89  Ark. 
566,  117  S.  W.  634.  "When  incompetent  evi- 
dence is  introduced,  prejudice  is  presumed, 
and  the  burden  is  upon  the  party  introduc- 
ing it  to  show  that  no  prejudice  resulted." 
Railway  v.  Courtney,  77  Ark.  431,  434,  92 
S.  W.  251;  Railway  v.  Walker,  supra.  It  is 
not  shown  in  this  case  that  no  prejudice  re- 
sulted from  the  introduction  of  the  incom- 
petent testimony,  but  the  prejudice  was 
rather  increased  by  the  argument  of  counsel 
in  relation  to  it 

[4]  Instruction  numbered  1,  given  by  the 
court  for  appellee,  was  erroneous  in  leaving 
out  entirely  the  appellant's  claim  of  contrib- 
utory negligence  upon  his  part  and  conclud- 
ing, after  a  statement  that  if  they  should 
find  certain  facts,  he  "should  not  be  regard- 
ed as  having  assumed  any  danger  risk  by 
reason  of  the  defective  plank  in  the  floor- 
ing of  the  car,  and  you  should  find  for  him 
if  he  was  injured  as  he  claims  he  was."  We 
do  not  think  this  conclusion  amounU  to  di- 
recting the  Jury,  as  appellant  claims,  that 
th^  should  find  for  appellee  in  any  event 
if  he  was  Injured  as  he  claimed  to  be,  but 
only  that  if  they  found  certain  fttcts,  then 
appellee  had  not  assumed  the  risk,  and  was 
entitled  to  recover.  It  was  erroneous,  how- 
ever, in  directing  them  that  they  could  find 
for  a]K>ellant  under  certain  conditions  if  he 
did  not  assume  the  risk  without  taking  into 
account  the  defense  of  contributory  negli- 
gence. Helena  Hardware  Co.  v.  Maynard,  99 
Ark.  377,  138  S.  W.  469. 

[•]  The  second  instruction  ia  confusing  and 
incorrect  as  was  the  suggestion  in  the  latter 
part  of  the  instruction  numbered  1  given  on 
the  oourf  s  own  motion  in  saying  "it  is  the 
duty  of  the  defendant  to  furnish  safe  tools 
and  appliances  for  its  employes  to  work 
with."  This  was  attempted  to  be  remedied 
later  on  in  the  instruction,  but  InefFectually. 
The  law  only  requires  tliat  the  master  shall  I 


use  ordinary  or  reasonable  care  to  furnish 
safe  tools  and  appliances  for  the  use  of  em- 
ployes (Railway  v.  Gaines,  46  Ark.  667 ;  Rail- 
way V.  Rice,  61  Ark.  479,  11  S.  W.  699),  and 
instruction  numbered  6,  as  requested  by  ap- 
pellant was  a  correct  statement  of  the  law 
on  this  point  and  amounted  to  a  specific  ob- 
jection to  the  incorrectness  of  instruction 
numbered  two  on  that  account,  and  the 
court  erred  in  refusing  to  give  the  one  and 
in  giving  the  other  as  requested. 

[I]  Instruction  numbered  4  left  the  Jury 
to  their  opinion  and  Judgment  as  to  the 
amount  of  damages  they  should  award  for 
bodily  pain  and  suffering.  Instead  of  limit- 
ing their  Judgment  and  opinion  to  being 
based  upon  the  testimony,  which  they  could 
not  of  cotirse,  arbitrarily  disregard. 

We  have  not  examined  the  other  instruc- 
tions with  a  view  to  approving  them. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


KEOPPLB  ft  McINTOSH  ▼.  DEK.IGHT 
LUMBER  CO. 

(Supreme  Court  of  Arkansas.    Nov.  11,  1912.) 

1.  Loos  ASn   LOGOINO    ({   3*)  — SAI.K  — CoN- 

TBACT—BBEAcn— Right  of  Recovebt. 
Plaintiff,  who  contracted  to  furnish  tim- 
ber, and  who  attempted  to  avoid  the  contract 
by  selling  the  same  timber  to  third  i^rsons  at 
a  time  when  the  defendant  was  satisfactorily 
discharging  the  contract,  could  not  recover  a 
sum  dep<mited  to  secure  the  fulfillment  of  the 
contract,  as  one  who  commits  the  first  substan- 
tial breach  can  have  no  action  for  the  opposite 
party's  subsequent  failure  to  perform. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  fg  6-12;  Dec.  Dig.  {8.*] 

2.  Logs  Ann  Loggino  (i  8*)  —  CowniAOTS — 
Bbkach— Waivkk. 

Though  the  purchaser  of  timber  failed  to 
comply  with  provisions  of  the  contract' in  re- 
gard to  the  inspection  of  logs  and  the  making 
of  weekly  payments  for  logs  delivered,  and  the 
seller  gave  notice  of  an  intention  to  consider 
the  contract  at  an  end,  such  provisions  were  for 
the  benefit  of  the  seller,  and  where  after  such 
notification  it  shipped  logs,  and  during  the 
whole  life  of  the  contract  accepted  payment  in 
a  method  different  from  that  specified,  there 
was  a  waiver  of  such  terms,  and  the  failure  to 
comply  with  Uiem  cannot  be  relied  on  as  a 
breach. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |{  6-12 ;    Dec.  Dig.  g  3.*] 

Appeal  from  Pike  Chancery  Court;  Jamee 
D.  Shaver,  Chancellor. 

Action  by  Keopple  ft  Mcintosh  against  the 
Delight  Lumber  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed and  rendered. 

The  appellante  and  the  appellee  tiumber 
Company  entered  into  a  contract  whereby 
the  Lumber  Company  agreed  to  sell  to  the 
appellants  "all  the  white  oak  and  hickory 
timber  owned  by  them  on  nine  forties  of 
land"  In  Pike  county  of  certain  kinds  and  di- 


•For  other  cases  lae  same  topic  and  lectlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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menalons  spedfled  In  the  contract.  The  con- 
tract, among  other  things,  provides  as  fol- 
lows:  "The  pnrchasers  agree  to  keep  a  man 
In  the  woods  to  pass  on  all  logs  as  they  are 
being  cut  and  to  accept  all  logs  which  are 
offered  by  the  company  that  will  meet  the 
spedflcatlona  and  to  reject  any  logs  that  may 
be  offered  which  will  not  meet  the  above 
specifications,  and  said  inspection  shall  be 
flnaL  The  company  agrees  to  cut  and  deliver 
ail  of  said  timber  as  above  described  f.  o.  b. 
cars  of  the  St  Louis,  Iron  Mountain  and 
Southern  Railway  Company  at  Delight,  Ark. 
The  purchasers  agree  to  pay  $20  per  thou- 
sand  feet  for  all  white  oak  and  hickory  tim- 
ber. Said  purchasers  agree  to  pay  for  all 
logs  delivered  at  Delight,  f.  o.  b.  the  cars 
by  the  company,  on  Monday  morning  of  each 
week,  for  all  logs  delivered  in,  the  past  week, 
and  to  keep  on  deposit  with  the  Bank  of  De- 
light $1,000  as  a  guarantee  that  they  will 
carry  out  the  terms  of  this  contract,  said 
$1,000  to  be  turned  over  to  the  company  upon 
the  failure  of  the  purchasers  to  comply  with 
the  terms  of  this  contract,  otherwise  to  be 
subject  to  the  orders  of  the  purchasers.  The 
said  company  agrees  to  begin  the  execution 
of  this  contract  within  thirty  days  from  this 
date,  and  to  continue  as  rapidly  as  is  con- 
sistent without  toterfering  with  the  regular 
operation  of  their  sawmUl.  All  timber  as 
herein  agreed  upon  shall  be  delivered  within 
twelve  months  from  this  date.  Logs  to  be 
scaled  with  >Doyle's  scale  stick."  The  con- 
tract was  executed  on  the  29tb  day  of  March, 
1910.  The  appellants  deposited  $1,000  in 
the  Bank  of  Delight  in  pursuance  of  the  con- 
tract, and  the  parties  entered  upon  its  per- 
formance. 

This  suit  was  Instituted  by  the  appellants 
against  the  appellees  In  the  chancery  court 
of  Pike  county  to  recover  the  $1,000  that  had 
been  deposited  by  the  appellants  with  the 
Bank  of  Delight  The  appellants  in  their 
complaint  set  up  the  contract,  and  alleged 
that  the  same  had  been  complied  with  by 
the  parties  to  it  until  September  19,  1910; 
that  on  that  day  the  appellee  Irumber  Com- 
pany notified  the  appellants  that  it  consid- 
ered the  contract  void,  and  thereafter  would 
refuse  to  comply  with  or  perform  the  con- 
tract on  its  part.  The  appellants  set  up  that 
the  Lumber  Company  had  declared  the  sum 
of  $1,000  forfeited,  and  had  demanded  pay- 
ment of  the  same;  that  appellants  had  made 
demand  on  the  Bank  of  Delight  for  the 
$1,000,  which  it  had  refused  to  pay,  and 
they  prayed  that  the  sum  be  adjudged  to  be 
a  special  deposit  to  guarantee  the  perform- 
ance of  the  contract  by  appellants  that  the 
same  be  declared  a  penalty;  and  that  the 
receiver  of  the  bank  be  Instructed  to  pay 
the  same  to  them.  The  Lumber  Company, 
In  its  answer,  set  up  that  the  notice  given 
to  appellante  on  the  19th  day  of  September, 
1910,  that  It  would  consider  the  contract 
void  was  sent  out  long  after  appellants  had 


violated  the  contract  "by  refusing  to  Inspect 
and  receive  logs  in  the  woods,"  and  by  re- 
fusing at  various  times  "to  pay  for  logs 
loaded  on  cars  at  Delight,"  and  by  notifying 
the  Lumber  Company  that  It  could  not  ac- 
cept logs  until  such  time  as  the  appellant 
might  be  In  position  to  handle  same.  The 
Lumber  Company  also  denied  that  the  ap- 
pellants had  compiled  with  the  conditions  of 
the  contract  in  any  manner.  The  Lumber 
Company  also  denied  that  the  deposit  of 
$1,000  was  a  penalty,  and  alleged  that  it 
was  intended  by  the  parties  as  liquidated 
damages  in  case  of  breach  of  the  contract 
on  the  part  of  appellant,  and  the  Lumber 
Company  therefore  prayed  that  the  receiver 
of  the  bank  be  directed  to  pay  the  $1,000 
to  it  The  court  found  that  the  Lumber  Com- 
pany "in  all  things  complied  with  its  part 
of  the  said  contract;  that  the  plaintiff  failed 
and  refused  to  comply  with  the  terms  of  the 
said  contract  by  their  failure  and  refusal  to 
receive  logs  after  they  had  been  notified  and 
requested  by  the  defendant  Delight  Lumber 
Company  to  do  so,"  and  further  found  "that 
the  said  $1,000  was  Intended  by  the  parties, 
at  the  time  they  entered  Into  the  said  con- 
tract, to  be  liquidated  damages  in  case  the 
contract  was  breached  by  the  plaintiff." 

Carmichael,  Brooks  &  Powers,  of  Little 
Rock,  for  appellaiit  Geo.  A.  McConnell  and 
Sam  T.  Poe,  both  of  Little  Rock,  for  ap- 
pellee. 

WOOD,  3.  (after  stating  the  facts  as 
above).  The  appellee  Lumber  Company  is 
not  in  a  position  to  Insist  on  a  forfeiture 
to  it  of  the  $1,000  in  controversy,  for  the 
reason  that  a  dear  preponderance  of  the 
evidence  shows  that  it  committed  the  first 
substantial  breach  of  the  contract  The 
contract  required  the  Lumber  Company  "to 
sell  to  appellants  all  hickory  owned  by  them 
ten  inches  in  diameter  and  up"  on  the  land 
mentioned  in  the  contract  The  appellants 
both  testified  that,  after  the  Lumber  Com- 
pany had  cut  a  car  and  a  half  of  hickory, 
they  positively  refused  to  cut  any  more. 
Bowers,  the  agent  representing  the  Lumber 
Company,  in  charge  of  the  woods  where  the 
cutting  was  done  and  "whose  authority  was 
recognized  in  all  working  departments,"  told 
appellants  that  he  never  Intended  to  deliv- 
er the  balance  of  the  hickory  logs  under 
the  contract  Appellants  stated  that  they 
thought  there  must  have  been  some  250,000 
feet  left  standing  on  the  ground  after  the 
delivery  of  the  car  and  a  half  that  had  been 
cut,  containing  about  7,300  feet  This  tes- 
timony of  appellants  was  corroborated  by 
another  witness,  who  testified  that  he  heard 
a  conversation  between  Keopple  and  Bowers 
concerning,  the  hickory  as  follows:  "They 
asked  me  bow  many  feet  I  had  and  X  told 
them  a  little  bit  over  7,300  feet,  and  Bowers 
said,  'Is  that  all?'  and  I  told  him  It  was,  and 
he  said  'We  can't  get  out  any  more  at  that 
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price.'"  Bowers  in  his  testimony  denied 
this,  but  the  preponderance  of  the  evidence 
on  this  issue  was  In  favor  of  appellants. 

[1]  This  conversation  according  to  the  on- 
disputed  testimony  took  place  some  time 
early  In  May,  1010.  The  testimony  shows 
that  the  Lumber  Company  never  shipped 
any  more  hickory  after  that  time.  At  the 
time  this  breach  of  the  contract  occurred 
there  was  no  complaint  on  the  part  of  the 
Lnmber  Company  that  appellants  were  not 
complying  with  the  contract  on  their  part. 
On  the  contrary,  the  president  and  general 
manager  of  the  Lumber  Company  testlfled 
that  appellants  carried  out  their  contract 
"fairly  well  for  a  period  of  something  over 
four  months."  The  testimony  shows  that 
the  first  car  load  of  logs  under  the  contract 
was  shipped  on  April  16th.  Four  months 
from  that  day  would  be  August  16th.  There- 
fore, according  to  the  testimony  of  the 
president  and  goieral  manager  of  the  Lum- 
ber Company,  appellants  were  performing 
their  contract  fairly  well  up  until  after 
August  16tli.  Yet  as  early  as  August  6th 
the  Lumber  Company  was  conducting  nego- 
tiations with  Nlckey  &  Sons  Company,  at 
Memphis,  Tenn.,  for  the  sale  of  the  timber 
which  it  had  already  contracted  to  appel- 
lants. On  the  above  date  August  5,  1910, 
the  Lumber  Company  wrote  Nlckey  &  Sons 
Company  as  follows:  "We  have  500,000  feet 
or  more  of  extra  fine  white  oak  timbw.  We 
would  nke  to  sell  you  this,"  etc.  Again  on 
August  9th:  "We  stated  that  we  had  600,000 
feet  or  more  of  fine  white  oak.  We  have 
possibly  a  great  deal  more  than  this.  Please 
let  us  hear  from  you  with  reference  to  small- 
er sizes  by  return  mall,"  etc.  The  manager 
of  the  Lumber  Company  testified  that  the 
logs  referred  to  in  the  above  letters  were 
the  same  timber  that  was  included  In  the 
contract  with  the  appellants.  The  above 
testimony  shows,  at  least,  an  attempt  on  the 
part  of  the  Lumber  Company  to  avoid  Its 
contract  with  appellants  at  a  time  when  It 
Is  conceded  by  the  Lumber  Company  that 
appellants  were  satisfactorily  discharging 
the  contract  on  their  part  The  law  is  well 
settled  that  "he  who  commits  the  first  sub- 
stantial breach  of  a  contraM  cannot  main- 
tain an  action  against  the  other  contracting 
party  for  a  subsequent  failure  on  his  part 
to  perform."  National  Sur^  Co.  v.  Long, 
126  Fed.  887,  60  C.  C.  A.  623,  and  cases 
there  cited;  National  Surety  Co.  v.  Long, 
79  Ark.  528,  96  S.  W.  746. 

[2]  The  appellees  claim  that  the  appel- 
lants had  breached  the  contract  by  falling 
■Ho  keep  a  man  In  the  woods  to  pass  on  all 
logs  as  they  were  being  cut  and  to  accept  all 
logs,"  etc.,  and  by  "failing  to  pay  on  Mon- 
day morning  of  each  week  for  all  logs  de- 
livered in  the  past  week."  These  provisions 
of  the  contract  were  for  the  benefit  of  the 
appellee  Lumber  Company,  and  the  testi- 
mony shows  that  whatever  technical  breach- 


es there  may  have  been  In  these  particulars 
were  waived  by  the  appellee  Lumber  Com- 
pany. Bowers,  the  agent  of  the  Lumber 
Company  to  make  the  Inspection,  testified 
concerning  this  as  follows:  "After  the  first 
week,  Mr.  Keopple  and  myself  had  a  talk, 
and  we  agreed  that  I  knew  about  what  he 
wanted,  and  it  was  not  necessary  for  him 
to  stay  there.  He  didn't  liave  anything  else 
there  to  do,  and  I  thought  I  could  get  the 
logs  out  to  suit  him.  We  agreed  that  he 
would  take  up  the  logs  once  a  weeli.  He 
agreed  to  come  and  take  the  logs  up  as 
often  as  we  needed  to  get  them  out  of  the 
way.  He  didn't  always  do  that;  failed 
two  or  three  times."  Concerning  the  sub- 
ject of  payment  under  the  contract,  the 
president  testified  that  "it  was  satisfactory 
to  the  Delight  Lumber  Company  for  these 
invoices  to  be  rendered  to  the  firm  of  Keop- 
ple &  Mcintosh  as  the  logs  were  loaded  out 
and  for  them  to  mail  a  check  on  receipt  of 
these  Invoices  for  the  amount  thereof."  And, 
again:  "It  was  understood  that  they  were 
to  mall  us  checks  for  them  as  soon  as  the 
Invoices  and  bills  of  lading  were  received. 
That  was  perfectly  satisfactory  when  they 
did  that"  The  above  testimony  shows  that 
a  literal  compliance  with  the  provisions  of 
the  contract  as  to  the  inspection  and  as  to 
the  manner  of  payment  was  not  insisted  on 
by  the  Lumber  Company,  but  that  a  differ- 
ent arrangement  from  that  stated  In  the 
contract  was  made  and  pursued  with  the 
Lumber  Company's  express  consent 

On  the  12th  of  September,  1910,  the  ap- 
pellants received  from  the  Delight  Lumber 
Company  the  following  telegram:  "Mr.  Keop- 
ple did  not  come  to  take  logs  to-day  as 
promised.  If  you  fall  to  come  or  send  a 
man  to  arrive  here  to-morrow  to  take  logs, 
also  iMiy  for  those  shipped  last  week,  we 
will  consider  contract  void  and  make  no 
further  shipment  of  logs.  Shipped  two  cars 
to-day."  Yet,  after  sending  this  telegram, 
the  testimony  shows  that  the  Lumber  Com- 
pany shipped  out  logs  under  the  contract  on 
September  14th  and  15th,  as  shown  by  the 
invoices  in  evidence  which  the  Delight  Lum- 
ber Company  rendered  to  the  appellants. 
There  is  an  agreement  in  evidence  to  the 
effect  that  the  appellants  were  not  indebted 
to  the  Lumber  Company  for  logs  shipped 
under  the  contract  Therefore  the  Limiber 
Company  must  have  received  payment  for 
the  logs  as  shown  by  the  invoices  of  the  14tb 
and  16th  of  September.  As  late  then  as  the 
above  dates,  and  after  the  Lumber  Company 
had  telegraphed  the  appellants  that  it  would 
consider  the  contract  void,  we  find  it  acting 
under  and  recognizing  the  existence  of  the 
contract  The  testimony  on  behalf  of  the 
appellants  tended  to  show  that  as  early  as 
possible  after  receiving  the  telegram  one  of 
the  appellants  went  to  Delight  to  make  the 
inspection  and  take  up  the  logs.  Witness 
says:    "When  I  got  that  telegram,   I  was 
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at  home.  My  family  was  sick.  I  went  down 
there  tbe  next  day." 

All  the  conduct  of  the  Ijumber  Company 
as  revealed  by  the  testimony  shows  that 
there  was  a  waiver  of  any  breach  of  the 
contract  that  there  might  have  been  upon 
the  part  of  the  appellants.  After  the  Lum- 
ber Company  gave  notice  by  the  telegram 
that  It  would  consider  the  contract  as  void, 
it  continued  to  recognize  it  as  binding  by 
making  shipments  of  timber  under  it,  and 
accepting  the  payments  for  those  shipments. 
On  the  19th  of  September,  1910,  the  Lumber 
Company  wrote  to  appellants  as  follows: 
"This  is  to  again  notify  yon  that  owing  to 
your  persistent  and  continued  failures  to 
come  and  receive  our  logs,  as  per  terms  of 
contract,  as  well  as  violations  of  the  con- 
tract by  you  in  other  respects,  we  are  com- 
pelled to  hereafter  treat  the  contract  as 
void,  and  govern  our  actions  accordingly." 
But,  before  the  Lumber  Company  gave  the 
appellants  this  notice  of  a  final  intention  on 
their  part  to  treat  the  contract  as  rescinded 
for  alleged  breaches  thereof  on  the  part  of 
the  appellants,  It  had  already  breached  the 
contract  on  its  part  and  abandoned  same 
by  selling  the  timber  included  In  the  con- 
tract to  Nickey  &  Sons  Company  of  Mem- 
phis, Tenn.,  as  evidenced  by  correspondence 
of  the  Lumber  Company  with  Nickey  &  Sons 
Company  in  tbe  record  which  it  is  unneces- 
sary to  here  set  forth. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  its  finding  of  fact  and  in  de- 
claring a  forfeiture.  The  conclusion  we 
have  reached  makes  it  unnecessary  to  de- 
termine whether  the  provision  in  the  con- 
tract for  the  deposit  of  $1,000  was  in  the 
nature  of  a  penalty  or  liquidated  damages. 
The  Judgment  is  therefore  reversed,  and  Judg- 
ment will  be  entered  here  in  favor  of  appel- 
lants for  $1,000. 


OAK  LEAF  BULL  CO.  v.  LITTLETON. 
(Supreme  Court  of  Arkansas.     Oct.  21,  1912.) 

1.  Master  and  Sebvant  (!(  101,  102,  278*)— 
DuTT   AS   TO   Appliances   and   Place   to 

WOBK. 

On  the  question  of  negligence  of  the  mas- 
ter in  fumishiog  appliances  and  a  place  to 
work,  the  test  is  what  a  reasonably  prudent  per- 
son would  ordinarily  have  done  in  like  circimi- 
stances ;  and  what  was  tbe  custom  of  others  un- 
der like  conditions  and  circumstances  is  evi- 
dence, but  not  conclusive,  of  what  such  a  per- 
son would  ordinarily  do. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |j  135,  171,  174,  178.  179, 
180-184,  192,  054-972,  977;  Dec.  Dig.  U  101, 
102,  278.*] 

2.  Master  and  Servant  (${  286,  289*)  — In- 
jury TO  Servant— Negligenck— Evidence. 

Evidence,  in  an  action  for  injury  to  a  log 
scaler  in  a  sawmill  from  logs  rolling  against 
him  while  on  tbe  log  deck,  held  to  make  a  ques- 
tion for  tbe  jury  as  to  negligence  because  of 
the  log  deck   being  constructed   with   two   un- 


fastened planks  in  It,  and  also  as  to  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001,  1006,  1010-1050; 
Dec.  Dig.  H  286,  289.*] 

3.  Master  and  Servant  (§  129*)— Injubt  to 
Servant— Proxiuate  Cause. 

Leaving  two  planks  unfastened  in  the  floor 
of  a  log  deck  in  a  sawmill  was  the  proximate 
cause  of  the  injury  to  tbe  log  scaler,  where, 
when  he  was  on  the  dedc  in  the  course  of  his 
duty,  a  knot  in  a  log  rolled  down,  struck  the 
lower  end  of  one  of  tbe  planks,  throwing  up  tbe 
other  end,  striking  against  other  logs,  and  caus- 
ing them  to  roll  down  on  him;  the  result  be- 
ing one  a  person  of  ordinary  experience  and 
sagacity  could  foresee. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  427-436,  437-448;  Dec. 
Dig.  I  129.*] 

4.  Masteb  and  Servant  (5  219*)  —  Assump- 
tion OF  Bisk. 

A  servant  does  not  assume,  as  incident  to 
his  employment,  risks  from  latent  defects  in 
appliances  or  place  of  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  610-624;  Dec  Dig.  i 
219.*] 

5.  Trial  (|  296*)- Instructions  —  laNORiRO 
Evidence. 

Where,  in  other  instructions,  the  jury  had 
been  expressly  told  that  their  finding  of  neg- 
ligence, or  not,  must  be  based  on  the  evidence, 
an  instruction  explaining  what  constituted  neg- 
ligence, and  stating  that  if  they  believed  a  cer- 
tain thing  was  done,  and  was  negligence,  and 
caused  plaintiff's  Injury,  he,  unless  guilty  of 
contributory  negligence,  was  entitled  to  recov- 
er, is  not  objectionable  as  leaving  the  jnry  to 
believe  defendant  negligent,  regardless  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  705-713,  715,  716,  718;  Dec  Dig.  | 
296.*] 

6.  Damages    (5   132*)— Personal   Injuries— 
Excessive  vebdict. 

A  verdict  of  $1,500  for  injury  to  tbe  ankle 
of  a  log  scaler  was  not  excessive;  he  having 
been  confined  to  his  room  a  month,  and  at  tbe 
trial,  four  months  later,  testifying  his  ankle 
was  still  stifE,  and  that  be  suffered  great  pains, 
and  that  it  still  pained  him;  and  there  being 
evidence  that  the  injury  was  permanent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §S  372-385,  396 ;   Dec.  Dig.  i  132.*] 

Klrby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hot  Springs 
County ;  W.  H.  Evans,  Judge. 

Action  by  William  Littleton  against  the 
Oak  Leaf  Mill.  Company.  Judgment  for 
plaintiflr,  and  defendant  appeals.    Affirmed. 

This  is  an  action  by  a  laborer  against  his 
employer  to  recover  damages  for  injuries 
received  in  the  course  of  his  employment 
The  facts  in  the  case  are  substantially  as 
follows: 

The  Oak  Leaf  Mill  Company  is  a  corpora- 
tion engaged  in  the  operation  of  a  sawmill, 
and  Is  the  defendant  tn  this  action.  The 
plalntlflT,  William  Littleton,  was  a  log  scaler 
for  the  company,  and  his  duties  required  him 
to  pull  tbe  logs  up  into  the  mill  from  the 
mlllpond,  scale  them,  kick  them  out  on  tbe 
log  deck,  and  keep  them  down  against  the 
saw  carriage,  where  the  sawyer  could  throw 


•For  othsr  caaas  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Series  A  Rap'r  Indexes 
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them  on  Us  carriage  by  a  mechanical  ap- 
pliance call  a  "trip."  Littleton's  duties  made 
it  necessary  for  him  to  go  at  times  to  all 
parts  of  the  log  deck  to  keep  the  logs  down 
vrbere  the  sawyer  could  reach  them.  He 
was  Injured  on  the  20th  day  of  September, 
1911,  and  had  been  at  work  in  the  position 
of  scaler  for  about  one  year  before  he  was 
Injured.  About  one  month  before  his  in- 
Jury,  the  mill  company  constructed  a  new 
log  deck.  This  log  deck  is  situated  in  the 
east  end  of  the  sawmill.  The  log  ieds.  Is 
an  Inclined  platform,  sloping  from  north  to 
south,  with  a  gradual  fall  of  3  feet  from 
the  highest  to  the  lowest  point  It  Is  18 
feet  long  from  north  to  south,  and  between 
24  and  26  feet  wide  from  east  to  west  At- 
tached to  the  log  deck,  and  running  north 
and  south  the  length  of  the  deck  and  paral- 
lel to  one  another,  were  skid  rails,  along 
which  the  logs  were  rolled  from  the  upper 
to  the  lower  side  of  the  deck.  These  skids 
were  placed  at  a  distance  of  about  6  feet 
apart,  and  were  between  6  and  8  Inches 
higher  than  the  deck  floor.  The  deck  was 
floored  with  planks  2  Inches  thick  and  12 
inches  wide.  The  planks  were  nailed  down 
upon  heavy  sills,  which  are  8  Inches  thick 
and  8  Inches  wide.  All  of  the  planks  In 
the  floor  are  nailed  down,  except  two  at 
the  lower  side  of  the  deck.  The  two  un- 
fastened planks  are  between  6  and  6  feet 
In  length,  and  have  the  same  width  and 
thickness  as  the  other  planks  in  the  deck 
floor.  They  are  situated  sometlilng  like 
halfway  between  the  east  and  west  side 
of  the  deck,  and  are  located  on  the  lower 
side  of  the  deck.  An  appliance,  called  the 
"nigger  bar,"  is  situated  directly  beneath 
these  two  unfastened  planks.  The  two  un- 
fastened planks  rest  upon  the  first  and  sec- 
ond sills,  and  their  upper  ends  are  support- 
ed by  the  second  sill  and  fit  up  against  the 
end  of  the  other  planks  of  the  floor,  which 
are  nailed  to  the  sill.  Their  lower  ends 
are  supported  by  the  first  sill,  and  extend 
over  the  sill  from  6  to  6  inches.  The  two 
nnfiistened  boards  are  made  to  fit  the  other 
parts  of  the  floor.  To  keep  them  In  place 
and  prevent  their  slipping,  cleats  of  wood 
are  nailed  upon  the  under  side  of  the  two 
planks  at  both  ends  and  fit  up  against  the 
sides  of  the  two  sills,  which  support  the 
boards.  In  this  way  the  two  planks  are  fit- 
ted Into  the  floor  of  the  deck,  so  that  they 
can  be  taken  out  and  placed  back  without 
delay  and  Inconvenience.  The  purpose  of 
this  Is  to  liable  the  operatives  to  get  to  the 
bolts  and  other  attachments  of  the  nigger 
bar,  which  are  located  under  the  deck  floor 
at  this  place,  and  by  means  of  which  the 
nigger  bar  Is  adjusted.  Parallel  with  the 
south  or  lower  side  of  the  log  deck,  and  ad- 
jacent to  It,  Is  the  carriage  track,  along 
which  the  saw  carriage  runs.  The  logs 
were  loaded  from  the  deck  on  the  saw  car- 
riage by  means  of  a  loading  appliance,  wbicb 


is  situated  at  the  lower  end  of  the  deck  and 
operated  by  a  lever  in  the  sawyer's  stand. 
This  loading  appliance  consists  of  what  Is 
called  a  "trip,"  or  "nigger  bar,"  and  the 
loader.  The  nigger  bar  is  a  perpendicular 
Iron  bar  set  back  in  the  log  deck  some  3  feet 
from  the  edge  of  the  deck  which  is  next  to 
the  carriage  track.  It  Is  about  halfway 
from  the  east  and  west  side  of  the  deck, 
nie  trip  or  nigger  bar  Is  secured  by  means 
of  bolts  and  other  attachments  beneath  the 
deck  floor.  South  of  the  nigger  bar,  and  be- 
tween It  and  the  edge  of  the  log  deck,  is  the 
loader.  This  Is  a  cyUndrlcal  shaft  of  Iron, 
some  4  Inches  in  diameter,  running  east  and 
west  across  the  deck  floor,  and  attached  to 
the  floor  in  such  a  manner  as  to  enable  the 
sawyer  to  operate  a  lever  and  make  the 
loader  seize  the  logs  and  throw  them  on  the 
carriage.  Attached  to  the  loader,  and  ex- 
tending at  right  angles  with  It,  are  Iron 
arms,  or  knives,  about  2^  feet  long,  which 
reach  out  and  take  hold  of  the  logs  on  the 
deck  which  are  to  be  loaded  on  the  carriage. 
WiUiam  Littleton  testified:  "I  had  been 
working  as  log  scaler  for  the  defendant  com- 
pany about  one  year  before  I  was  Injured. 
My  duties  made  it  necessary  for  me  to  go 
at  times  to  all  parts  of  the  log  deck  to  roll 
the  logs  down  to  where  the  sawyer  could 
reach  them.  On  the  day  I  was  Injured,  I  bad 
pulled  up  from  the  pond  and  kicked  out  on 
the  log  deck  enough  loe^s  to  make  the  deck 
about  half  fuU.  Some  of  the  logs  had  knots 
on  them  and  stopped  on  the  Inclined  plat- 
form, so  there  were  no  logs  nearer  the  saw 
carriage  than  about  four  feet  This  made  it 
necessary  for  me  to  move  the  logs  down 
where  the  sawyer  could  get  to  them  with  his 
trip.  The  log  nearest  to  the  sawyer's  car- 
riage had  a  knot  in  It,  and  I  took  my  cant 
hook  and  shoved  the  log  down  at  its  east 
end.  I  then  went  to  the  west  end  and  push- 
ed the  other  end  of  the  log  down.  This  left 
the  other  logs  standing  between  four  and  five 
feet  from  the  lower  end  of  the  log  deck. 
They  were  stationary  because  of  the  small 
knots  In  the  logs,  which  kept  them  from 
rolling  on  down  the  log  deck.  After  I  bad 
shoved  the  first  log  down,  I  started  to  go 
back  across  the  deck  from  the  west  to  the 
east,  and  walked  between  the  log  I  had 
already  'shoved  down  and  those  which  were 
stationary  under  the  deck  above  me.  While 
walking  back  across  the  deck,  and  Just  as 
I  got  about  midway  and  stepped  on  one  of 
the  unfastened  planks,  the  sawyer,  being 
ready  for  the  log  which  I  had  pushed  down 
next  to  the  carriage,  worked  his  trip,  and, 
the  log  being  by  the  trip  turned  forcibly,  it 
fell,  with  a  knot  striking  the  projecting  end 
of  one  of  the  unfastened  planks  with  such 
force  that  It  caused  the  upper  unfastened 
end  to  fly  np.  The  upper  unfastened  end, 
when  it  flew  up,  struck  one  of  the  logs  with 
such  force  that  It  Jarred  the  logs  loose  and 
caused  them  to  roll  down  towards  me.    Be- 
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cause  of  the  fact  that  I  was  on  the  nnfasten- 
ed  plank  that  flew  up,  I  became  unbalanced, 
and  In  jumping  towards  the  east  to  get 
clear  of  the  logs  I  was  caught  by  one  of  the 
logs  rolling  down  on  my  foot  before  I  could 
get  In  the  clear,  and  my  foot  was  badly 
crushed.  The  old  log  deck  had  all  of  the 
planks  on  it  nailed  down.  The  deck  floor 
was  habitually  covered  with  bark  and  trash, 
and  the  ftict  that  the  two  planks  were  not 
nailed  to  the  floor  was  not  noticeable,  and 
I  did  not  know  that  they  were  not  nailed 
down  like  the  rest  of  the  floor." 

Another  witness  for  the  plaintiff  testified 
tliat  he  was  a  scaler  for  the  mill  company, 
and  that  a  day  or  two  before  be  had  seen 
the  loose  planks  kick  np  by  having  a  log 
roH  over  and  strike  the  lower  end  of  them. 
He  said  the  upper  end  of  the  loose  planks 
would  Jomp  np  when  the  logs  struck  the 
lower  end. 

The  sawyer  for  the  mill  company  testified 
that  just  before  Littleton  was  hurt  it  was 
not  necessary  for  him  to  operate  the  trip 
and  throw  a  log  on  the  carriage,  because 
he  already  had  one  on  there.  He  said  that 
he  did  not  operate  the  trip.  He  said  that 
he  never  operated  the  trip  until  he  was 
ready  to  place  another  log  on  the  carriage; 
and  that  when  he  was  ready  to  do  this  he 
made  a  fuss  with  the  trip  to  give  the  scaler 
notice. 

The  dogger  on  the  saw  carriage  testified 
that  be  was  looking  at  Mr.  Littleton  when 
the  injury  occurred.  He  said  it  was  his 
duty  to  watch  him  so  be  did  not  roll  the 
logs  so  far  that  they  would  run  on  the  car- 
riage ;  that  when  Mr.  Littleton  was  hurt  be 
was  rolling  down  the  logs  himself;  that 
he  had  his  shoulder  against  the  handle  of  his 
cant  hook,  trying  to  roll  a  log  down;  that 
the  log  he  was  prying  at  broke  loose  from 
the  other  logs,  and  the  one  just  behind  it 
rolled  down  on  Mr.  Littleton  before  he  could 
get  out  of  the  way. 

W.  N.  Mosley  testified:  "I  am  the  foreman 
of  the  defendant's  mill,  and  hare  been  en- 
gaged in  the  sawmill  busineBs  about  17  years. 
For  the  first  10  years  I  was  engaged  in  con- 
struction work,  and  during  the  last  7  years 
in  the  operation  of  sawmills.  During  my 
employment  in  construction  work, ,  I  have 
built  log  decks  for  sawmills.  I  know  what 
is  considered  a  good  log  deck.  I  have  ex- 
amined log  decks  at  other  sawmills.  The 
log  deck  at  the  mill  of  the  defendant,  where 
Mr.  Littleton  was  hurt,  is  about  the  same 
as  other  log  decks.  I  constructed  it,  and 
left  the  two  planks  unfastened  in  order  that 
we  might  get  down  where  the  nigger  bar 
was  and  adjust  the  bolts  when  it  became  nec- 
essary. It  is  necessary  very  frequently  to 
adjust  the  bolts  of  the  nigger  bar.  The  logs 
do  not,  as  a  usual  thing,  roll  down  and  cause 
the  planks  to  kick  up.  They  could  not  kick 
them  np  on  account  of  the  shaft  on  the  other 
side  of  the  mill.    They  go  under  the  shaft, 


and  I  do  not  see  how  anything  eonid  go  high- 
er thxm  that  shaft  It  could  not  go  higher 
than  four  inches.  It  only  extends  about 
three  inches  over  the  shaft,  and  tlie  logs 
rolling  down  there  could  not  knock  them  and 
make  them  go  higher  than  the  shaft  It  is 
the  customary  method  of  constructing  log 
decks  'to  have  loose  planks,  like  the  ones  in 
question,  so  as  to  take  them  out  I  have  not 
worked  In  any  mill  where  they  did  not  have 
the  loose  boards  in  the  log  dedc  I  never 
saw  any  mill  that  did  not  have  the  loose 
boards  In  the  log  deck,  as  we  have  them  here. 
I  do  not  see  how  the  boards  would  kick  np 
If  a  rolling  log  with  a  knot  on  it  were  to 
roll  down  and  strike  the  end  of  the  boards, 
because  the  shaft  extends  over  the  siU,  as  I 
have  already  indicated.  The  planks  go  nn- 
der  the  skids  and  extend  over  the  slU.  11 
a  log  rolls  down  with  a  knot  on  It,  the  knot 
would  not  strike  the  two  planks  on  account 
of  the  shaft  You  would  have  to  take  the 
shaft  out  before  It  would." 

WUUam  LitUeton,  recalled,  testified:  "Q. 
Mr.  Littleton,  yon  heard  what  Mr.  Mosley 
there  testified  with  reference  to  that  shaft 
preventing  that  plank  from  kicking  np.  Un- 
der the  circumstances,  I  wish  you  would  ex- 
plain to  the  jury  just  how  that  is— I  will  ask 
you,  first,  is  he,  or  is  he  not  mistaken  about 
what  be  says?  A.  Well,  I  will  make  my 
statement  and  they  can  say  for  themselves. 
Now,  this  shaft  runs  across  under  there  for 
these  rollers  to  hang  on.  It  is  about  five 
inches  above  the  floor,  and  wh^i  a  log  has 
a  knot  on  It  itruns  down  and  strikes  under 
that  shaft  and  when  it  strikes  down  there 
this  plank  flies  up.  The  knot  can  go  in  be- 
tween this  shaft  and  the  end  of  these  boards, 
and  that  throws  that  np,  like  that  (Indicat- 
ing.) Q.  There  is  nothing,  thm,  to  prevent 
a  knot  from  striking  that  plank  there  and 
kicking  that  plank  up,  just  like  that  or  just 
like  It  did  do?  A.  No;  there  is  nothing  to 
prevent  it  from  doing  that;  and  be  can  de- 
scribe it  jusi  like  I  can,  and  be  knows  it 
done  it" 

Other  facts  \vlll  be  stated  or  referred  to 
in  the  opinion. 

The  jury  returned  a  verdict  for  the  plaln- 
tlfT,  and  from  the  judgment  rendered  the  de- 
fendant has  appealed. 

T.  D.  Wynne,  of  Fordyce,  for  appellant 
X  0.  Ross,  of  Malvern,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  The  defendant  adduced  evidence  tending 
to  show  that  the  log  deck  in  question  was 
bnilt  like  those  in  common  use  by  other  saw- 
mills. Counsel  for  the  defendant  insists  that, 
inasmuch  as  the  master  is  not  bound  to  use 
the  newest  and  best  appliances,  he  performs 
his  duty  when  he  furnishes  those  which  are 
In  common  use  and  are  reasonably  safe;  and 
that  the  former  Is  the  test  of  the  latter. 
There  is  an  irreconcilable  conflict  of  opinion 
upon  the  question  whethen  or  not  the  mastw. 
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In  fumlshlDg  appliances  for  the  servant,  has 
fulfilled  his  duty  in  this  regard  by  furnishing 
those  which  are  ordinarily  used  In  the  busi- 
ness. An  extended  discussion  and  citation 
of  authority  on  both  sides  of  the  question 
will  be  found  in  the  case  note  to  Niko  Wiita 
T.  Interstate  Iron  Company,  103  Minn.  303, 
116  N.  W.  169,  16  I*  R.  A  (N.  S.)  128. 

A  careful  consideration  of  the  question 
leads  OS  to  the  conclusion  that  the  contention 
of  the  defendant  is  nut  sound.  It  Is  true 
that  a  master  is  only  bound  to  exercise  ordi- 
nary care  to  famish  his  servant  a  safe  place 
in  which  to  work.  Holmes  t.  BlufF  City 
Lumber  Co.,  97  Ark.  180,  183  S.  Ww  819; 
Ozan  Lumber  Co.  t.  Bryan,  90  Ark.  223,  119 
8.  W.  73. 

In  the  case  of  Wilcox  t.  Hebert,  90  Ark. 
146,  118  S.  W.  402,  we  held:  "A  master  U 
only  held  to  the  eterdse  of  ordinary  care, 
proportionate  to  the  danger  to  be  incurred, 
in  the  selection  of  reasonably  safe  machin- 
ery and  appliances,  and  in  keeping  them  in 
proper  condition;  and  it  is  not  an  insurer 
of  the  safety  of  the  appliances  furnished,  nor 
bound  to  supply  any  particular  kind  of  ma- 
diinery,  nor  to  use  any  particular  character 
of  safeguard  against  danger."  But  the  con- 
trolling test  of  the  exercise  of  reasonable  care 
is  not  what  has  been  practiced  by  others  in 
like  situation,  but  what  a  reasonably  pru- 
dent perpon  would  have  otdlDarlly  done  in 
such  a  rituation.  A  bad  custom  may  have 
grown  up  through  Ignorance  or  selfishness. 

The  Jury  were  required  to  test  the  char- 
acter of  the  defendant's  conduct  by  what  a 
reasonably  prudent  person  would  ordinarily 
have  done  in  the  like  circumstances,  as  dis- 
closed by  all  of  the  evidence,  including  that 
relating  to  the  conduct  and  practice  of  oth- 
ers. What  was  the  custom  of  others  \mder 
like  conditions  and  dicumstances  is  evidence 
of  what  a  reasonably  prudent  man  would  or- 
dinarily do;  but  it  Is  not  conclusive  evi- 
dence of  that  fact  Prof.  Wigmore,  in  dis- 
cussing this  phase  of  the  question,  says: 
'^he  distinction  is,  in  itself,  a  simple  one: 
(1)  The  conduct  of  others  evidences  the 
tendency  of  the  tiling  in  question ;  and  such 
conduct — e.  g.,  In  using  brakes  on  a  hill,  felt 
shoes  in  a  powder  factory,  railings  around 
a  machine  or  in  not  using  them — Is  receiva- 
ble with  other  evidence  showing  the  tend- 
ency of  the  thing  as  dangerous,  defective, 
or  the  reverse.  But  this  is  only  evidence. 
The  Jury  may  And  from  other  evidmce  that 
the  thing  was  in  fkct  dangerous,  defective, 
or  the  reverse,  and  that  its  maintenance 
was,  or  was  not,  negligence  in  spite  of  the 
above  evidence^  (2)  Meanwhile  the  sub- 
stantive law  tells  them  what  the  standard 
of  conduct  for  negUgoioe  is ;  and  this  stand- 
ard is  a  fixed  <»ie,  independent  of  the  actual 
conduct  of  others.  To  take  that  conduct 
aa  furnishing  a  sufficient  legal  standard  of 
negUgmce  would  be  to  abandon  the  standard 
sM  by  tbe  mbstantlTe  law,  and  would  be 


improper.  This  conduct  of  others,  then,  (1) 
Is  receivable  as  some  evidence  of  the  nature 
of  the  thing  in  question,  because  it  indicates 
what  is  the  infinence  of  the  thing  on  the  or- 
dinary person  in  that  situation;  but  (2)  it 
is  not  to  be  taken  as  fixing  a  legal  standard 
for  the  conduct  required  by  law.  This  dis- 
tinction is  patent  enoug^i;  but  it  is  some- 
times judicially  Ignored.  Sudi  evidence  is 
sometimes  improperly  excluded  on  the  erro- 
neous supposition  that  the  mere  reception 
of  it  implies  that  it  is  to  serve  as  a  legal 
standard  of  conduct  The  proper  method  is 
to  receive  it  with  an  express  caution  that 
it  is  merely  evidential,  and  is  not  to  serve 
as  a  legal  standard."  Wigmore  on  Bvldence, 
vol.  1,  par.  461.  See,  also,  Labatt  on  Master 
and  Servant  vol.  1,  par.  60;  Chicago  Qreat 
Western  Ry.  Co.  v.  McDonough,  161  Fed. 
667,  88  C.  C  A  617 ;  Chicago,  M.  &  St  P. 
R.  Co.  T.  Moore^  166  Fed.  663,  92  C.  a  A. 
357,  23  L.  R.  A.  (N.  S.)  963. 

[2]  It  is  next  insisted  by  counsel  for  de- 
fendant that  there  was  no  negligence  on  its 
part  aiid  that  the  court  erred  in  refusing  to 
take  the  case  away  from  the  Jury.  As  we 
have  already  seen,  it  is  the  duty  of  the  mas- 
ter to  exercise  ordinary  care  in  seeing  that 
the  servant  is  provided  with  a  reasonably 
safe  place  in  which  to  work,  and  in  default 
thereof  he  is  guilty  of  negligence.  Where  a 
master  furnishes,  or  causes  to  be  built  under 
his  direction  and  control,  a  platform,  scaf- 
fold, staging,  or  like  structure  for  the  use  of 
his  servant  in  the  prosecution  of  his  work. 
It  is  his  duty  to  exercise  ordinary  care  to 
see  that  it  is  reasonably  safe  for  the  purpose 
contemplated.  26  Cyc.  1116  The  general 
rule  is  that  vbete  the  facts  are  such  with 
respect  to  the  negligence  of  the  parties  that 
reasonable  minds  might  differ  with  respect 
thereof,  the  case  shquld  go  to  the  Jury. 

The  alleged  defect  in  the  log  deck  was  a 
structural  one.  The  evidence  on  the  part 
of  the  plalntilf  shows  that  in  the  discharge 
of  his  duties  he  was  required  at  times  to  go 
on  all  parts  of  the  deck;  that  frequently 
when  the  logs  were  started  by  him  down  the 
deck  they  would  stop  rolling  on  account  of 
the  knots  in  them,  pinning  them  to  the  floor ; 
that  in  such  cases  he  was  required  to  go 
down  and  take  a  cant  hook  and  roll  them 
down  to  the  foot  of  the  deck  near  the  saw 
carriage;  that  the  deck  in  question  had  two 
loose  boards,  which  bad  cleats  on  the  under 
side  to  ke^  them  in  place,  but  which  were 
not  nailed  down  to  the  sills  like  the  other 
planks  in  the  floor;  that  these  unfastened 
planks  fitted  closely  into  the  other  parts  of 
the  flooring;  and  that  on  this  account  and 
because  of  the  accumulation  of  shavings  on 
the  deck  floor,  be  was  not  aware  that  the 
planks  were  not  nailed  down.  On  the  day 
he  was  injured,  a  lot  of  logs  had  accumulated 
on  the  upper  part  of  the  deck,  and  failed  to 
roll  down  to  the  lower  end  of  it  because  of 
some  knots  in  the  logs.    The  plalntlfr  took 
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his  cant  hook  and  rolled  one  of  these  logs 
down  the  deck  next  to  the  saw  carriage.  He 
says  that  on  his  way  back  from  the  west  to 
the  east  end  of  the  deck  he  had  occasion  to 
walk  across  these  unfastened  planks,  and 
that  Just  as  he  stepped  on  (me  of  them  the 
sawyer  worked  the  trip,  and  this  canaed  the 
log  at  the  lower  end  of  the  deck  to  strike 
the  unfastened  plank  and  make  it  fly  up- 
wards. The  plank,  as  U  flew  upwards, 
struck  the  mass  of  logs  piled  above  them  on 
the  floor  of  the  deck  with  such  violence  as 
to  dislodge  them,  and  they  rolled  down  and 
crushed  his  foot  The  evidence  on  the  part 
of  the  defendant  shows  that  it  was  necessary 
to  construct  the  log  deck  with  these  unfas- 
tened planks,  In  order  to  go  down  under  the 
deck  to  adjust  the  nigger  bar,  when  it  be- 
came necessary.  Evidence  was  also  adduced 
by  It  tending  to  show  that  this  was  the 
usual  and  customary  way  to  construct  log 
decks.  It  will  be  observed  that  the  two 
planks  had  cleats  nailed  pn  their  under  side 
to  keep  them  in  place,  so  that  the  planks 
were  constructed  in  the  nature  of  a  trap- 
door. At  but  little  cost,  hinges  or  other 
fastenings  could  have  been  put  on  them,  bo 
that  when  a  log  with  a  knot  on  it  struck  the 
lower  part  of  the  planks  they  would  not 
fly  up.  The  evidence  for  the  defendant  also 
tends  to  show  that  the  injury  did  not  hap- 
pen as  testifled  to  by  the  plaintiff  himself; 
but  that  the  plalntUt  himself  started  the 
logs  to  rolling  by  pulling  on  them  with  his 
cant  hook. 

It  is  also  insisted  by  counsel  for  defiendant 
that  the  case  should  have  been  taken  from 
the  jury,  because  the  physical  facts  are  op- 
posed to  the  testimony  given  on  the  part  of 
the  plaintiff.  We  cannot  agree  with  him  in 
this  contention.  The  plaintiff  himself  testi- 
fied that  the  injury  occurred  as  detailed 
above.  Another  witness  for  the  plaintiff 
testifled  that  he  was  a  log  scaler  at  the  de- 
fendant's mill,  and  had  seen  the  unfastened 
planks  fly  up  by  reason  of  a  log  with  a  knot 
on  it  striking  the  lower  end  thereof.  He 
said  this  had  occurred  only  a  day  or  two 
before  the  day  he  testified.  The  undisputed 
testimony  shows  that  the  unfastened  planks 
extended  about  five  inches  over  the  sill  next 
to  the  saw  carriage,  and,  according  to  the 
testimony  of  the  plaintiff,  there  was  suffi- 
cient room  for  a  log  with  a  knot  on  it  to 
strike  the  lower  end  of  these  unfastened 
planks  and  cause  them  to  fly  up.  The  shaft 
extended  in  a  parallel  direction  to  the  lower 
end  of  the  deck  floor.  The  plaintiff  said  that 
a  knot  could  go  between  this  shaft  and  the 
end  of  the  unfastened  plank;  that  there 
was  nothing  to  prevent  the  knot  trom  strik- 
ing the  plank  and  kicking  the  plank  up. 

Under  all  the  facts  and  circumstances  ad- 
duced in  evidence,  we  think  both  the  ques- 
tion of  the  defendant's  negligence  and  the 
plaintiff's  contributory  negligence  were  prop- 
erly submitted  to  the  Jury.    As  bearing  on 


the  question,  and  as  UlustratlTe  cases,  we 
dte  the  foUowlng:  Oak  Leaf  Mill  Co.  v. 
Smith,  08  Ark.  34,  186  8.  W.  333;  Doyle  v. 
Missouri,  K.  &  T.  Trust  Co.,  140  Ifo.  1,  41 
S.  W.  255;  Bice  &  Bullen  Malting  Co.  v. 
Paulsen,  61  111.  App.  123 ;  Burnside  v.  Peter- 
son, 43  Colo.  382,  96  Pac.  256,  17  L.  B.  A. 
(N.  S.)  76. 

[S]  It  was  contended  by  counsel  for  de- 
fendant that  the  leaving  of  the  two  loose 
boards  In  the  log  deck  floor  was  not  the 
proximate  cause  of  the  accident;  but  we 
cannot  agree  with  his  contention.  It  is  a 
fundamental  rule  of  law  that  to  recover 
damages  on  account  of  unintentional  negli- 
gence of  another  it  must  appear  that  the  in- 
Jury  was  the  natural  and  probable  conse- 
quence thereof,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending 
circumstances.  St  L.,  I.  M.  &  8.  B.  Co.  ▼. 
Bragg,  69  Ark.  402,  64  S.  W.  226,  86  Am.  St 
Bep.  206;  St  L.,  I.  M.  &  8.  B.  Co.  v.  Buck- 
ner,  89  Ark.  68,  116  S.  W.  823,  20  L.  B.  A. 
(N.  S.)  458;  Pulaski  Gas  Light  Co.  v.  Mc- 
Clintock,  97  Ark.  676,  134  8.  W.  1189,  1199, 
32  L.  B.  A.  (N.  8.)  825. 

From  the  evidence  It  appears  that  it  was 
the  duty  of  the  plaintiff  to  go  at  times  on 
all  parts  of  the  deck  floor.  The  logs,  by 
reason  of  having  knots  on  them,  frequently 
lodged  on  the  deck  floor,  and  the  plaintiff 
was  required  to. pry  them  apart  and  roll 
them  down  next  to  the  saw  carriage.  Ac- 
cording to  the  testimony  of  the  plaintiff,  it 
would  sometimes  hapi>en  that  when  the  saw- 
yer worked  the  trip  on  a  log  with  a  knot  on 
it  the  knot  would  strike  one  of  these  loose 
boards  and  cause  the  upper  end  to  fly  up. 
That  the  end  which  flew  up  might  strike  logs 
which  had  lodged  Just  above  it  and  cause 
them  to  roll  down  was  an  occurrence  which 
might  reasonably  have  been  anticipated  and 
regarded  as  likely  to  happen. 

Inasmuch  as  the  plaintiff's  duty  required 
him  to  be  on  all  parts  of  the  log  deck,  and 
as,  according  to  his  testimony,  he  had  no 
notice,  and  could  not  be  charged  with  no- 
tice, that  the  planks  were  not  nailed  down  to 
the  floor,  the  Injurious  consequences  of 
such  an  accident  as  did  happen  might  have 
been  avoided  if  the  defendant  had  nailed  the 
unfastened  planks  to  the  floor,  or  had  warn- 
ed the  plaintiff  that  they  were  not  nailed 
down.  When  the  situation  of  the  plaintUI 
with  reference  to  his  work  Is  considered,  we 
are  of  the  opinion  that  a  man  of  ordinary 
experience  and  sagacity  could  foresee  that 
the  result  which  did  hai^)en  might  ensue. 

[4]  Little  need  be  said  on  the  question  of 
the  assumption  of  risk.  The  alleged  defect 
was  a  structural  one,  necessarily  known  to 
the  master.  A  servant  Is  bound  only  to  see 
patent  defects,  and  he  does  not  assume  the 
risks  arising  from  latent  defects  or  dangers 
in  the  machinery,  appliancea,  or  place  fur- 
nished for  his  use  by  the  master.  Archer- 
Foster  Construction  Co.  v.  Vaughan,  79  Ark. 
20,  84  8.  W.  717.    Aa  we  have  already  seen. 
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the  deck  floor  was  nailed  down,  except  the 
two  short  planks,  and,  according  to  the  tes- 
timony of  the  plaintiffs,  these  planks  fitted 
up  closely  to  the  other  part  of  the  deck  floor, 
and  the  whole  floor  was  habitoally  covered 
with  bark  and  trash,  so  that  the  fact  of  the 
two  planks  not  being  nailed  down  was  not 
apparent  Therefore  the  risk  was  not  an  ob- 
Tions  one,  and  for  that  reason  was  not  one 
assnmed  by  the  plaintiff  as  an  incident  to  his 
employment,  and  the  question  of  assumed 
risk  was  properly  submitted  to  the  Jury. 

[I]  It  is  next  insisted  by  counsel  for  de- 
fendant that  the  court  erred  in  giving  the 
following  instruction  to  the  Jury:  "The 
court  instructs  the  Jury  that  it  was  the  duty 
of  the  plaintiff,  in  the  performance  of  his 
duties  of  employment,  to  exercise  ordinary 
care  for  his  own  safety ;  and  it  was  also  the 
duty  of  the  defendant  company  to  exercise  or- 
dinary care  in  furnishing  plaintiff  a  reasona- 
bly safe  deck  floor  on  which  to  iwrform  his 
duties  and  work.  If,  in  the  constmction  of 
said  deck  floor,  defendant  left  unfastened 
planks  so  fitted  up  against  the  ends  of  other 
planks  as  not  to  be  noticeable,  and  if  you  be- 
lieve this  was  negligence,  and  further  be- 
lieve such  negligence  caused  plalntifTs  inju- 
ries to  his  foot  and  ankle,  as  charged  In  Oie 
complaint,  then,  unless  the  plaintiff  was 
guilty  of  negligence  causing  or  contributing 
to  his  own  injury,  or  assumed  the  risk  of  in- 
Jury,  he  Is  entitied  to  recover  in  this  case." 

Counsel  for  the  defendant  insists  that  the 
instruction  leaves  out  of  consideration  entire- 
ly the  evidence  in  the  case,  and.  In  fact,  tells 
the  Jnry  to  find  for  the  plaintiff  if  they  be- 
lieve that  defendant  was  negligent  in  the 
construction  of  its  log  deck,  regardless  of  the 
testimony  in  the  case.  We  do  not  think  the 
Instruction  is  susceptible  of  that  construc- 
tion. The  conrt  in  another  instruction  had 
told  the  Jury  what  the  relative  duty  of  the 
plaintiff  and  defendant  to  each  other  was, 
and  had  expressly  told  them  that  their  find- 
ing of  negligence,  or  not,  mnst  be  based  up- 
on the  evidence.  The  court  explained  to  the 
Jury  what  constituted  negligence  on  the  part 
of  the  defendant,  and  manlfestiy,  by  the 
language  used  in  this  instruction,  did  not 
intend  to  tell  the  jury  it  might  set  up  an  ar- 
bitrary standard  of  negligence  of  its  own, 
but,  on  the  contrary,  meant  to  tell  the  Jury 
that  negligence  on  the  part  of  the  defendant 
must  be  found  by  them  from  the  evidence  in- 
troduced in  the  case,  under  the  law  as  given 
them  by  the  court 

[•]  Finally,  it  is  contended  by  counsel  for 
defendant  that  the  verdict  Is  excessive.  The 
Jury  returned  a  verdict  for  the  plaintiff  in 
the  sum  of  $1,600.  The  plaintiff  was  con- 
fined to  his  room  for  one  month.  He  testi- 
fied that  his  ankle  was  still  stiff,  and  that  he 
could  only  walk  with  difficulty.  Other  evi- 
dence was  introduced  by  him  tending  to 
show  that  his  injury  was  permanent    The 


plaintiff  testified  that  he  suffered  great  pain 
from  the  injuries,  and  that  his  foot  pained 
him  at  the  time  of  the  trial,  which  was  near- 
ly four  months  after  the  injuries  were  re- 
ceived by  him.  Therefore  we  do  not  think 
the  verdict  is  excessive. 
The  Judgment  will  be  affirmed, 

KIRBT,  J.,  dissents. 


RIVER,  RAIL  &  HARBOR  CONST.  CO.  T. 

GOODWIN. 
(Supreme  Court  of  Arkansas.    Nov.  11,  1912.) 

1.  EVIDENOK  (I  243*)— Dkolasationb. 

Declaration  of  a  coemploy6,  immediately 
after  a  servant's  injury,  that  if  he  had  done 
his  duty  and  made  them  as  he  should  it  would 
not  have  happened  is  inadmissible  against  the 
uiaster,  not  being  part  of  the  res  gestte,  but 
a  mere  narrative  of  a  past  occurrence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  908-015;    Dec.  Dig.  {  243.*] 

2.  Mabtzb  and  Sbrvant   (|  218*)— Assuuf- 
TiQN  OF  Risk— Patent  Danoers. 

On  the  question  of  assumption  of  risk  by 
a  mature  but  inexperienced  employe,  bringing 
poles  to  be  bent  into  hoops,  by  one  end  being 
put  between  two  pieces  of  wood  three  or  four 
feet  long  driven  in  the  ground,  and  the  other 
end  then  being  pulled  over  and  placed  between 
two  like  pieces,  Iteld,  under  the  evidence,  that, 
while  the  danger  of  the  pole  breaking  or  slip- 
ping from  between  the  pieces  of  wood,  when 
being  palled  down,  was  obvious  and  patent  the 
danger  of  one  of  the  pieces  of  wood  pulling  up 
was  not;  so  that  he  did  not  assume  the  risk' 
thereof,  unless  he  was  warned  or  appreciated 
the  danger. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  601-600;  Dec.  Dig.  | 
218.*] 

Appeal  from  Circuit  Conrt,  Pulaski  Coun- 
ty ;  F.  Guy  Fulk,  Judge. 

Action  by  R.  F.  Goodwin  against  the  River, 
Rail  &  Harbor  Construction  Company.  Judg- 
ment for  plaintiff;  defendant  appeals.  Re- 
versed, and  remanded  for  new  triaL 

Appellee  instituted  this  action  against  ap- 
pellant to  recover  damages  for  personal  in- 
juries received  by  him  while  working  for  ap- 
pellant Appellant  was  engaged  in  the  work 
of  preventing  banks  of  rivers  from  caving. 
It  used  the  Gabion  system.  The  system  is 
patented,  and  Is  so  arranged  that  it  changes 
the  current  of  the  river  where  it  is  wash- 
ing. As  a  part  of  the  system,  poles  of  wood, 
bent  In  the  form  of  a  half  circle  and  fasten- 
ed together,  are  used.  They  are  called  hoops. 
The  hoops  are  made  in  the  following  man- 
ner: Two  stobs  of  wood,  3  or  4  feet  long, 
are  driven  in  the  ground  about  12  or  14  inch- 
es. They  are  placed  far  enough  apart  to 
put  between  them  one  end  of  the  poles  which 
it  is  desired  to  bend.  Men  then  take  hold  of 
the  other  end  of  the  pole  and  pull  It  around 
and  place  it  between  other  stobs  similarly 
driven  In  the  ground,  so  that  the  pole  forms 
a  half  circle.  The  men  are  required  to  pull, 
instead  of  push,  the  end  of  the  pole  around, 
because  it  is  less  dangerous.    For  instance. 
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If  the  men  wpre  at  work  on  the  outside  pnsb- 
Ing  the  pole  around,  and  It  should  break  or 
slip  from  between  the  stobs,  they  would  be 
more  likely  to  be  Injured  than  if  they  stayed 
on  the  Inside  and  pulled  the  pole  around. 
For  this  reason  those  engaged  in  making  the 
hoops  were  required  to  work  on  the  inside. 
On  the  day  appellee  was  injured,  other  serv- 
ants of  appellant  were  engaged  in  making 
hoops  in  the  manner  above  described.  Ap- 
pellee and  another  servant  of  appellant  were 
engaged  in  carrying  poles  from  a  boat,  tied 
to  the  river  bank,  to  a  place  in  front  of  the 
hoops.  He  was  injured  by  one  of  the  poles 
flying  out  from  its  fastening  and  striking 
him  on  the  leg,  just  as  he  was  passing  along 
there  with  one  end  of  a  pole  on  his  shoulder. 

Appellee  details  the  circumstances  attend- 
ing Ills  injury  as  follows:  "I  was  a  farmer, 
and  Itad  never  been  engaged  in  any  other  oc- 
cupation. I  am  45  years  of  age.  I  did  not 
want  to  work  for  appellant,  because  the 
business  was  new  to  me,  and  I  was  afraid 
I  would  get  hurt  They  first  engaged  me  to 
dig  holes  in  the  ground  and  bury  logs  in 
them,  for  the  purpose  of  securing  the  Gabi- 
ons thereto.  After  I  liad  worked  on  this 
for  a  few  days,  I  was  told  to  assist  in  car- 
rying poles  and  placing  them  in  front  of  the 
hoops,  which  were  being  made  by  other  serv- 
ants of  the  company.  We  had  only  carried 
three  or  four  poles  at  the  time  I  was  injured. 
The  pole  we  were  carrying  at  the  time  I  was 
injured  was  6  or  6  inches  thick  at  the  butt, 
and  about  18  or  20  feet  long.  We  had  car- 
ried it  from  the  boat,  and  were  traveling 
along  a  beaten  path  to  place  it  in  position  at 
the  side  of  and  somewhat  In  front  of  the 
hoop  that  was  being  made.  Just  as  we  came 
opposite  the  stobs  they  bad  driven  in  the 
ground,  and  started  to  make  the  turn,  one 
of  the  stobs  pulled  out  of  the  ground.  This 
released  the  pole  which  was  being  bent  into 
the  hoop,  and  the  end  flew  around  and  struck 
me  on  the  leg,  breaking  it  I  did  not  know 
it  was  dangerous  to  go  in  front  of  the  hoops 
when  they  were  making  them.  I  thought  the 
stakes  were  put  in  the  ground  deep  enough 
to  hold  them.  I  saw  the  men  at  work  mak- 
ing the  hoops,  and  saw  that  they  were  stay- 
ing inside  the  hoops  while  making  them,  but 
supposed  they  did  so  because  they  could  pull 
more  on  the  inside  than  they  could  push  if 
they  were  on  the  outside.  It  did  not  occur 
to  me  that  standing  on  the  inside  and  pull- 
ing was  safer  than  standing  on  the  other 
side  and  pushing.  I  was  in  about  4  or  5 
feet  of  the  stob  when  it  pulled  oat  of  the 
ground.  At  the  time  I  got  hurt,  they  bad 
not  fastened  the  pole.  They  had  Just  got  it 
to  the  stake,  and  were  fastening  it  dovm 
when  the  stob  pulled  out  I  was  not  warned 
of  the  danger  of  working  around  the  hoops." 
Other  evidence  was  adduced  by  appellee  tend- 
ing to  corroborate  his  testimony  and  to  show 
the  character  and  extent  of  his  injuries. 

Appellant  adduced  evidence  tending'  to 
show  tliat  appellee,  In  carrying  the  poles  out 


at  one  time,  stepped  over  the  hoops  in  the 
the  performance  of  his  task,  and  bad  been 
warned  not  to  do  that  any  more,  because  it 
was  dangerous.  Other  evidence  for  appellant 
tends  to  show  that  the  stob  did  not  pull  out, 
but  that  the  pole  slipped  from  between  the 
stobs  and  flew  back  and  stradc  appellee, 
breaking  his  leg.  Other  evidence  will  be  re- 
ferred to  in  the  opinion. 

The  jury  returned  a  verdict  for  appellee^ 
and  the  case  is  here  on  appeal. 

Coleman  ft  Lewis,  of  Uttle  Rock,  for  ap- 
pellant Jas.  A.  Oray  and  Geo.  A.  McCon- 
nell,  both  of  little  Rode,  for  appellee. 

HART,  J.  (after  stating  tlie  facts  as 
above).  [1]  Appellee  testifled  that  a  llr. 
Taylor  was  a  servant  engaged  in  the  making 
of  hoops,  and  was  standing  about  10  or  12 
feet  away  when  he  was  injured.  Appellee 
said  that  Taylor  came  to  him  at  once  when 
he  was  injured,  and  when  asked,  "What  did 
he  say?"  answered:  "He  said,  if  he  Iiad 
been  doing  his  duty  and  making  them  like  be 
should  have  made  them,  it  wouldn't  have 
happened,  and  he  wouldn't  have  had  it  hai»- 
pen  for  a  hundred  dollars;  and  I  was  in 
so  much  pain  I  didn't  pay  any  attention." 
This  testimony  was  permitted  to  go  to  the 
jury  over  the  objections  of  the  appellant,  and 
the  action  of  the  court  in  this  respect  la  now 
assigned  as  error.  We  think  the  asslgnmoit 
is  well  taken. 

Counsel  for  appellee  seek  to  uphold  the 
ruling  of  the  court  by  the  decision  in  the 
case  of  Beale-Doyle  Dry  Goods  Co.  v.  Carr, 
85  Ark.  479,  108  8.  W.  1053,  14  Ann.  Gas.  48. 
There  the  excited  declarations  of  a  child  to 
his  father,  wliile  plaintiff  was  lying  injured 
at  the  bottom  of  the  elevator  shaft  and  be- 
fore he  had  been  discovered,  that  a  man  had 
pushed  the  elevator  door  open  and  walked 
in,  were  held  to  be  admissible  on  the  issue 
of  whether  the  door  was  left  open  or  not 
The  remark  of  Taylor  was  not  competent 
It  did  not  illustrate  or  explain  how  or  what 
caused  the  accident  His  statement  was  not 
so  connected  with  the  transaction  as  to  char- 
acterize and  be  a  part  of  it  What  Taylor 
said  could  give  character  to  nothing  that 
happened.  It  could  neither  qualii^  nor  ex- 
plain It  It  was  a  mere  narrative  of  a  pest 
occurrence  depending  for  Its  force  and  ef- 
fect solely  on  the  credit  of  Taylor,  uncon- 
nected with  the  act  done,  and  receiving  no 
credit  or  significance  from  the  accompanying 
circumstances.  It  was  not  therefore  comite- 
tent  as  original  evidence  in  the  matter  of  rea 
gestie.  Ft  Smith  OU  Co.  v.  Slover,  68  Ark. 
168,  24  S.  W.  106;  LitQe  Rock  Tractton  * 
Electric  Co.  V.  Nelson,  66  Ark.  494,  62  &  W. 
7;  Stecher  Cooperage  Works  v.  Steadman, 
78  Ark.  381,  94  S.  W.  41;  St  L.,  I.  M.  &  S. 
R.  Co.  V.  Pape,  100  Ark.  269,  140  &  W.  285; 
CaldweU  v.  Nichol,  97  Ark.  422,  184  8.  W. 
622. 
The  declaration  was  not  made  by  an  officer 
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ot  appellant  eompany  luiTlng  the  right  to 
Bpeatc  for  it  and  bind  It  by  declarations  of 
that  kind.  It  follows  from  the  anthorltleB 
that  we  have  already  dted  that  the  declara- 
tion was  improperly  admitted,  and  was  prej- 
ndldal  to  the  appellant  In  Jones  on  EtI- 
-dence,  |  857,  the  rule  is  stated  as  follows: 
"The  declaration  of  an  employ^  or  officer  as 
to  who  was  responsible  for  an  accident,  or 
-as  to  the  manner  in  which  it  happened,  when 
made  at  the  time  of  the  accident  or  soon 
after,  hare  been  held  incompetent,  as  against 
the  company,  on  the  ground  that  his  employ- 
ment did  not  carry  with  it  authority  to  make 
declarations  or  admissions  at  a  subsequent 
time  as  to  the  manner  in  which  he  had  per- 
formed Ills  duty;  and  that  his  declaration 
did  not  accompany  the  act  from  which  the 
injuries  arose,  and  was  not  explanatory  of 
anything  in  which  he  was  then  engaged,  but 
that  it  was  a  mere  narration  of  a  past  oc- 
■cnrrence." 

[2]  It  is  next  contended  by  counsel  for 
appellant  that  the  evidence  did  not  warrant 
the  verdict  In  the  case  of  Arkansas  Mid- 
land Ry.  Ck).  V.  Worden,  90  Ark.  407,  119  S. 
Vr.  828,  the  court  said :  "When  an  employe 
takes  service  with  Ills  employer,  be  implied- 
ly agrees  to  assume  all  the  obvious  risks  of 
the  business.  Including  the  risks  of  injury 
from  the  kind  of  machinery  then  openly  used, 
«8  well  as  the  method  of  operating  the  busi- 
ness then  openly  observed.  •  •  •  This  is 
the  rule  which  applies  to  an  employ6  of  ma- 
'ture  years  and  experience  in  the  particular 
work  or  business;  for  there  Is  no  duty  on 
the  part  of  the  master  to  warn  an  experienc- 
ed servant  of  obvious  dangers,  as  they  are 
among  the  ordinary  incidents  of  the  service, 
and  he  is  bound  to  take  notice  of  these,  and 
nniBt  be  presumed  to  have  realised  and  ap- 
preciated such  dangers.  *  *  *  But  the 
rule  is  different  as  to  a  servant  who,  by  rea- 
son of  youth  or  inexperience  in  the  particu- 
lar work,  does  not  fully  realize  and  appre- 
<date  the  danger.  In  that  case  it  is  the  duty 
of  the  master  to  give  proper  instructions, 
and  to  warn  the  inexx>erienced  servant  of 
patent  as  well  as  latent  dangers.  •  •  • 
And  before  the  inexperienced  servant  can  be 
presumed  to  have  realized  the  danger  and 
assumed  the  risk  it  must  be  shown  that  he 
was  instructed  and  warned  of  it" 

Appellee  was  46  years  of  age,  and  was  in 
possession  of  all  of  his  faculties.  He  had 
lived  in  the  country  all  his  life,  and  was  a 
farmer.  The  danger  from  a  pole  breaking  as 
it  was  being  pulled  around,  In  order  to  fash- 
ion it  into  a  hoop,  was  patent  and  obvious  to 
any  on&  It  may  also  be  said  that  the  dan- 
ger arising  from  one  end  of  the  pole  slipping 
«nt  from  between  the  stobs  while  the  pole 
was  being  bent  was  an  obvious  and  patent 
danger.  The  rule  is  that  the  master  is  not 
reqnired  to  explain  patent  dangers  which 
are  ordinarily  incident  to  the  services,  and 
wlilcfa  it  may  be  reasonably  expected,  under  I 


all  the  circumstances,  the  servant  can  see 
and  appreciate.  But  we  do  not  think  that 
the  danger  arising  from  one  of  the  stobs 
pulling  up  was  an  obvious  and  patent  one, 
under  the  evidence  detailed  by  appellee.  He 
says  that  he  had  never  seen  any  work  of 
that  kind  done,  and  was  wholly  without  ex- 
perience as  to  the  method  of  doing  it;  that 
he  informed  appellant  of  his  ignorance  and 
inexperience  before  he  commenced  to  work 
for  it ;  that  appellant  put  him  to  work  car- 
rying poles  and  placing  them  in  front  of  and 
a  little  to  one  side  of  the  hoops.  The  stob 
in  question,  which  pulled  up,  had  only  been 
driven  down  that  afternoon,  and  was  pulled 
up  while  the  first  hoop  was  being  made.  Un- 
der these  circumstances,  the  Jury  might 
have  found  that  it  was  the  duty  of  appel- 
lant to  have  informed  appellee  of  the  way 
he  should  travel  to  place  the  poles  in  the 
position  where  he  was  directed  to  put  them, 
and  to  have  instructed  and  to  have  cau- 
tioned him  sufilciently  to  have  enabled  him 
to  comprehend  the  danger  of  the  stob  pull- 
ing out  If  the  circumstances  were  such 
that  the  appellant  owed  it  as  the  duty  to  ap- 
pellee to  instruct  him,  and  it  failed  to  do  so, 
and  appellee  was  injured  on  account  of  its 
failure  to  do  so,  appellant  was  liable  in 
damages  for  the  injury.  On  the  other  hand, 
the  appellant  testifies  that  on  one  trip,  in 
carrying  a  pole,  appellee  walked  over  the 
hoop,  and  that  he  was  warned  of  the  dan- 
ger of  80  doing.  Whether  appellee  knew  or 
ought  to  have  known  what  caution  was  nec- 
essary for  him  to  use,  while  walking  along 
the  path  In  the  performance  of  his  work  of 
carrying  the  poles,  in  order  to  avoid  the  in- 
jury that  he  received,  or  appreciated  the 
danger  of  the  failure  to  use  such  caution,  or 
had  received  the  necessary  instruction  and 
warning  before  the  injury,  was  properly  a 
question  for  the  Jury. 

Other  assignments  of  error  are  pressed  up- 
on us  for  a  reversal ;  but  the  views  we  have 
already  expressed  render  it  unnecessary  to 
discuss  them.  The  assignment  in  regard  to 
the  arguments  of  appellee's  counsel  before 
the  Jury  is  not  likely  to  arise  on  a  retrial  of 
the  case,  and  the  principles  of  law  that  we 
have. already  announced  will  be  a  sufficient 
guide  for  the  court  in  instructing  the  Jury. 

For  the  error  in  admitting  the  declaration 
of  Taylor,  the  Judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


FERRILL  et  aL  v.  KEEL  et  aL 

(Supreme  Court  of  Arkansas.    Oct  15,  1912.) 

1.  Statutes  (|  40*)— BNAOTMswr— Sttlk  of 
Bill. 

Const  art  5,  |  19  (Kirby's  Dig.  i  18), 
provides  that  the  style  of  the  laws  shiOl  be, 
"Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Arkansas,"  and  article  6,  |  1,  pro- 
vides  that  the  legislative  powers  shall  be  vest- 
ed in  the  General  Assembb',  which  shall  con- 
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aist  of  the  Senate  and  House  of  Bepresenta- 
tivea.  The  latter  section  was  amended  by  the 
initiatiTe  and  referendum  amendment  to  the 
Constitution  so  as  to  provide  that  the  legisla- 
tive  powers  shall  be  vested  in  the  General  As- 
sembly consisting  of  a  Senate  and  House  of 
Representatives,  but  reserving  to  the  people 
the  power  to  propose  amendments  to  the  Con- 
stitution, and  the  powers  of  initiative  and  ref- 
erendum with  reference  to  statutes  and,  after 
defining  such  powers,  the  amendment  provides 
that  "the  style  of  aU  bills  shall  be,  'Be  it  en- 
acted by  the  people  of  the  state  of  Arkansas.' " 
Held,  that  the  provision  as  to  the  style  of  bills 
referred  only  to  bills  initiated  by  the  people 
under  the  amendment,  and  did  not  repeal  sec- 
tion 19,  so  that  all  bills  Initiated  and  enacted 
by  the  General  Assembly  are  still  properly 
styled,  "Be  It  enacted  by  the  General  Assembly 
of  the  state  of  Arkansas." 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  t|  43,  44;   Dec  Dig.  I  40.*] 

2.  CoHBTiTunoiiAi.  Law  (I  18*)— Oonstitu- 

nONAL    AKBNDMENTB— COStBTBUOnON. 

In  determining  the  intention  in  framing  a 
constitutional  amendment,  the  court  must  keep 
in  view  the  Constitution  as  it  existed  before  it 
was  amended,  the  evil  to  be  remedied  by  the 
amendment,  and  the  terms  of  the  amendment 
[Ed.  Note. — For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  if  13,  17;  Dec.  Dig. 
i  la*] 

8.  CONBTITUTIONAL    LAW     (|    18*)  —  AlIEND- 

mnra— CoRSTBDonoN. 

Any  Interpretation  of  a  constitutional 
amendment  which  would  conflict  with  any  oth- 
er provision  or  is  not  absolutely  necessary  to 
effectuate  the  amendment  should  not  be  in- 
dulged. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ff  13,  17;  Dec.  Dig. 
{  18.»] 

4.  CONSTITUTIOHAI.    LAW     (|    24*)— Akxnd- 

icEKX— Abbooation  Or  Pbiob  fbovisions. 

In   order    that   a   constitutional   provision 

may  be  abrogated  bj  another  provision,  there 

must  be  an  irreconcilable  conflict  between  the 

purposes  of  the  two  provisions. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  If  21-29;    Dec.  Dig.  | 

6.  Constitutional  Law  (f  24*)— Bkpeai.  bt 

IKFUOATION. 

Bepeals   by   implication   are    not   favored 
even  in  case  of  statutes,  and  certainly  not  in 
case  of  long-enacted  constitutional  provisions. 
[Bd.  Note.— For  other  cases,  see   Constitu- 
tional Law,  Cent  Dig.  |  22;   Dec  Dig.  f  24.*] 

6.   StATUTSS    (i    47*)  —  OeSTAINTY— Cbbation 

or   Dbainaqx   Di8Tbict»— Debcbiphon   ot 

BOUNDABIES. 

Act  approved  March  9,  1911  (Sp.  &  Priv. 
Laws  1911,  p.  184),  creating  the  Village  Creek 
and  White  River  levee  district,  in  defining  the 
boundaries  of  the  district  failed  to  locate  the 
stopping  point  of  the  district  line  in  section  2, 
township  10  north,  range  8  west  which  was  the 
end  of  the  first  dill,  and  insufficiently  defined 
the  course  through  sections  1,  2,  11,  10,  9,  and 
16  in  township  9  north,  range  3  west,  and  did 
not  fix  the  line  along  White  Biver,  but  left  it 
to  be  placed  where  deemed  most  practical. 
Beld,  that  a  statute  creating  a  levee  district 
must  define  its  boundaries  with  certainty  or 
provide  for  that  being  done  by  some  other 
agency,  and  the  act  in  question  was  invalid  for 
not  describing  the  territory  proposed  to  be  em- 
braced with  sufficient  certainty. 

[X!d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  f  47;   Dec.  Dig.  f  47.*] 

Hill  and  McGollum,  Special  Justices,  dissent- 
ing in  part 


Appeal  from  Jackson  Chancery  Covut,  G«o. 
T.  Humphries,  Chancdior. 

Action  by  John  W.  FerrlU  and  others 
against  John  H.  E%el  and  others.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal.  Beversed  and  re- 
manded, with  directions  to  ovemile  demur- 
rer and  grant  relief. 

McCaleb  &  Beeder,  of  Batesvllle,  and  Jno. 
W.  &  Jos.  M.  Stayton,  of  Newport,  lor  ap- 
pellants. Stuckey  &  Stuckey,  of  Newport, 
and  Morris  M.  Cohn,  of  Little  Bode,  for  ap- 
pellees. T.  &  Osborne,  of  Fort  Smith,  am- 
icus curls. 

HABBOD,  Special  Judge.  The  Judges  of 
the  Supreme  Court  having  certified  to  the 
Governor  their  disqualification  to  determine 
the  validity  of  the  enacting  clause  of  the  act 
involved  in  this  bolt,  this  special  court  was 
appointed  by  the  Governor  under  section  8  of 
article  7  of  the  Constltntlon  to  determine  this 
cause.  The  General  Assembly  of  this  state, 
at  the  1911  regular  session,  created  the  Vil- 
lage Creek  and  White  Blver  levee  district  by 
an  act  approved  March  9,  1911  (Sp.  &  Priv. 
Laws  1911,  p.  184).  The  commissioners  ot 
the  district  organized,  selected  assessors  and 
engineers,  and  proceeded  to  assess  the  lands 
of  the  district  for  the  levee  tax.  Various 
landowners  commenced  suit  In  the  Jackson 
chancery  court  to  enjoin  the  proceedings.  A 
demurrer  was  Interposed  to  their  complaint, 
and  it  was  sustained,  and,  electing  to  stand 
on  their  complaint,  their  suit  was  dismlfised, 
and  they  appealed  to  this  court  to  reverse 
that  decree. 

The  appellants  urge  here,  among  others, 
the  following  groimds  for  reversal:  First 
That  the  act  is  void  because  its  enacting 
clause  is,  "£e  It  enacted  by  the  General  Aa- 
sembly  of  the  state  of  Arkansas."  Second. 
That  the  boundaries  of  the  district  are  so  in- 
definitely described  by  the  act  that  the  land 
subject  to  the  tax  could  not  be  definitely  as- 
certained, and  that  the  act  was  therefore 
void. 

[1]  The  style  of  the  act  in  question  la,  "Be 
It  enacted  by  the  General  Assembly  of  the 
state  of  Arkansas."  le  that  style  of  bill  or 
enacting  clause  valid  since  the  adoption  of 
the  initiative  and  referendum  amendment? 
The  amendment  Is  as  follows:  "That  section 
1,  article  5,  of  the  Constitution  of  the  state 
of  Arkansas  be  amended  so  as  to  read  as  fol- 
lows: 'Section  1.  The  legislative  powers  of 
this  state  shall  be  vested  in  a  General  As- 
sembly, which  shall  consist  of  the  Senate 
and  House  of  Bepresentatives,  but  the  peo- 
ple of  each  municipality,  each  county  and  of 
the  state,  reserve  to  themselves  power  to 
propose  laws  and  amendments  to  the  Consti- 
tution and  to  enact  or  reject  the  same  at  the 
polls  as  independent  of  the  Legislative  As- 
sembly, and  also  reserve  power  at  their  own 
option  to  approve  or  reject  at  the  itolls  any 
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act  of  Cbe  LegfsIatlTe  Assembly.  The  first 
power  reserved  by  the  people  Is  the  Initl- 
ative,  and  not  more  than  8  per  cent  of  the 
legal  voters  shall  be  required  to  propose  any 
measure  by  such  petition,  and  every  such  pe- 
tition shall  Indude  the  full  text  of  the  meas- 
nre  so  proposed.  Initiative  petitions  shall 
be  filed  with  the  S^retary  of  State  not  less 
than  four  months  before  the  election  at 
which  they  are  to  be  voted  npon.'  The  sec- 
ond power  is  a  referendum,  and  it  may  be 
ordered,  (except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health  or  safety)  either  by  the  petition  sign- 
ed by  6  per  cent  of  the  legal  voters  or  by 
the  Legislative  Assembly  as  other  bills  are 
enacted.  Referendum  petitions  shall  be  filed 
with  the  Secretary  of  State  not  more  than 
ninety  days  after  the  final  adjournment  of 
the  session  of  the  Legislative  Assembly 
which  passed  the  bill  on  which  the  referen- 
dum is  demanded.  The  veto  power  of  the 
Governor  shall  not  extend  to  measures  refer- 
red to  the  people.  All  elections  on  meas- 
ures referred  to  the  people  of  the  state  shall 
be  had  at  the  biennial  regular  general  elec- 
tions, except  when  the  Legislative  Assembly 
shall  order  a  special  election.  Any  meas- 
ure referred  to  the  people  shall  take  effect 
and  become  a  law  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon  and  not 
otherwise.  The  style  of  all  bills  shall  be,  'Be 
it  enacted  by  the  people  of  the  state  of  Ar- 
kansas.' This  section  shall  not  be  construed 
to  deprive  any  member  of  the  Legislative 
Assembly  of  the  right  to  Introduce!  any 
measure.  The  whole  number  of  votes  cast 
for  the  office  of  Governor  at  the  regular 
election  last  preceding  the  filing  of  any  pe- 
tition for  the  initiative  or  for  the  referen- 
dum shall  be  the  basis  on  which  the  number 
of  legal  votes  necessary  to  sign  such  peti- 
tion shall  be  counted.  Petitions  and  orders 
for  the  initiative  and  for  the  referendum 
shall  be  filed  with  the  Secretary  of  State, 
and  In  snbmittlng  the  same  to  the  people  be 
and  all  other  officers  shall  be  guided  by  the 
general  laws  and  the  acts  submitting  this 
amendment  until  legislation  shall  be  special- 
ly provided  therefor." 

The  amendment  proposes  to  amend  section 
1  of  article  5  of  the  (Constitution.  That  sec- 
tion is  as  follows:  "The  legislative  powers 
of  this  state  shall  be  vested  in  a  General  As- 
sembly, which  shall  consist  of  the  Senate 
and  House  of  Representatives."  No  other 
section  or  article  of  the  Constitution  of  1874 
Is  mentioned  in  the  amendment  Section  19 
(section  18  In  Kirby's  Digest)  of  article  S 
of  the  Constitution  reads  as  follows:  "The 
style  of  the  laws  of  tlie  state  of  Arkansas 
shall  be:  'Be  It  enacted  by  the  General  As- 
sembly of  the  state  of  Arkansas.' " 

The  question  Is,  Was  this  provision  of  the 
Constitution  abrogated  by  the  initiative  and 
referendum  amendment?  Is  this  specific  pro- 
viston  of  our  organic  law  to  be  treated  as  no 


longer  in  force?  It  Is  claimed  that  it  was 
annulled  by  this  provision  of  the  initiative 
and  refftendum  amendment:  "The  style  of 
all  bills  shall  be,  'Be  It  enacted  by  the  peo- 
ple of  the  state  of  Arkansas.' "  So  the  ques- 
tion we  are  to  consider  involves  the  con- 
struction of  the  initiative  and  referendum 
amendment  in  relation  to  the  enacting  clause 
of  this  act  Two  constructions  are  open  to 
the  court  It  may  be  held  that  section  18  is 
abrogated  by  the  amendment,  or  it  may  be 
held  that  it  remains  in  force  as  not  affected 
by  the  amendment  The  correct  decision  of 
the  case  involves  nothing  but  the  application 
of  rules  of  law  that  must  govern  the  court 
in  the  construction  of  the  amendment 

[2, 8]  By  what  rules  of  law  should  we  be 
governed?  More  than  60  years  ago,  in  the 
case  of  State  v.  Scott,  9  Ark.  270,  Mr.  Jus- 
tice Walker,  in  a  case  involving  the  con- 
struction of  an  amendment  to  the  Constitu- 
tion, said:  "In  determining  the  Intentions  of 
the  framers  of  the  am&idment,  we  must  keep 
in  view  the  Constitution  as  it  stood  at  the 
time  the  amendment  was  made,  the  evil  to 
be  remedied  by  the  amendment,  and  the 
amendment  proposed,  by  which  the  evil  is  to 
be  remedied.  No  Interpretation  should  be 
allowed  which  would  conflict  with  any  other 
provision  of  the  Constitution,  or  which  Is  not 
absolutely  necessary  in  order  to  give  effect 
to  the  proposed  amendment  On  the  con- 
trary, such  construction  should  be  given  as 
will,  if  possible,  leave  all  the  other  provi- 
sions In  the  Constitution  unimpaired  and  in 
full  force."  These  rules  of  construction  were 
laid  down  at  an  early  day,  when  the  Juris- 
prudence of  our  state  was  in  its  Infancy,  but 
none  better  have  been  proposed  at  any  time 
or  any  place.  Let  us  try  this  case  by  these 
rules  of  construction  and  see  what  the  result 
win  be.  How  did  the  Constitution  stand 
when  the  amendment  was  adopted?  It  pro- 
vided that  all  legislative  power  was  in  the 
(General  Assembly  (section  1,  art  6),  and  that 
the  style  of  all  laws  should  be,  "Be  it  en- 
acted by  the  General  Assembly  of  the  state 
of  Arkansas."  Section  19,  art  5.  Now  what 
was  the  evil  the  initiative  and  referendum 
amendment  was  designed  to  remedy?  It  Is 
well  known  that  it  was  the  failure  of  the 
legislative  department  of  the  state  govern- 
ment to  respond  to  the  will  and  wishes  of 
the  people.  This  failure  sometimes  took  one 
form  and  sometimes  another.  Sometimes  it 
was  the  failure  or  refusal  to  enact  laws  the 
people  wanted;  sometimes  it  was  in  passing 
laws  the  people  did  not  want  passed.  Now, 
how  were  these  evils  to  be  remedied?  By 
adding  to  existing  legislative  power — the 
power  of  the  people  to  pass  the  laws  they 
wanted — and  by  diminishing  the  legislative 
power  to  the  extent  of  permitting  the  people 
to  pass  upon  and  approve  or  reject  laws  en- 
acted by  the  General  Assembly.  The  evil  to 
be  remedied  was  not  the  style  of  the  bills, 
but  the  substance  of  the  biUa.    The  people 
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were  not  spedally  concerned  witb  the  style 
of  enacting  clauae,  but  tbey  were  profoundly 
Interested  in  tbe  proTislons  of  the  laws.  The 
initiative  and  referaidttm  amendment  was 
not  Intended  to  interfere  with  the  ordinary 
processes  of  legislation,  nor  was  it  intended 
in  any  manner  to  entirely  abolish  the  legis- 
lative power  of  the  General  Assembly.  It 
was  Intended  as  a  supplement  to  the  existing 
legislative  power,  on  the  one  hand,  and  as  a 
curb  or  restraint  on  that  power,  on  the  oth- 
«r  hand.  The  amendment  was  not  Intended  \ 
In  any  sense  as  an  abandonment  of  repre- 
48entative  government,  but  rather  its  very 
aim  and  purpose  was  to  make  government 
representative. 

In  construing  this  amendment,  it  is  our 
duty  to  keep  constantly  In  mind  the  purpose 
of  its  adoption  and  the  object  it  sought  to 
accomplish.  That  object  and  purpose  was  to 
increase  the  sense  of  responsibility  that  the 
lawmaking  power  should  feel  to  the  people 
by  establishing  a  power  to  initiate  proper, 
and  to  reject  improper,  legislation.  If  the 
adoption  of  this  amendment  creates  in  the 
minds  of  Senators  and  Representatives  a 
true  sense  of  their  responsibility  to  the 
people,  and  thereby  makes  the  legislative  de- 
partment of  the  government  truly  represen- 
tative, its  wise  and  beneficent  purpose  will 
have  been  accomplished  if  no  bill  is  ever  in- 
itiated and'  no  legislative  act  is  ever  refer- 
red. But  a  new  method  of  legislation  being 
provided  for  by  the  amendment — that  Is,  the 
right  of  the  people  to  Initiate  legislation — 
It  became  both  important  and  necessary 
that  the  style  of  laws  enacted  by  the  people 
should  be  provided  for  in  the  amendment. 
Was  the  style  of  any  bills  or  laws  except 
those  to  be  initiated  by  the  people  contem- 
plated, considered,  or  in  any  manner  thought ! 
of,  by  the  framers  of  the  Initiative  and  ref- 1 
erendum  amendment?  Why  should  we  sup-  \ 
pose  that  they  were  thinking  of  anything  else  , 
except  the  business  they  had  In  hand.  Tbe 
business  they  had  in  hand  was  to  establish  ! 
a  power  In  the  people  to  legislate  and  to  | 
provide  a  manner  of  exercising  that  power. ; 
Was  the  style  of  laws  enacted  by  the  Oen-  i 
oral  Assembly  material  to  the  procedure  of  , 
the  people  in  enacting  laws?  We  are  sure 
that  the  people  knew,  when  they  adopted 
the  Initiative  and  referendum  amendment, 
that  the  great  bulk  of  legislation  would  con- 
tinue to  be  enacted  by  the  General  Assem- 
bly; that  the  initiative  would  only  be  used 
and  the  referendum  invoked  on  great  and 
important  questions.  When  they  spoke  of 
the  style  of  bills,  were  the  framers  of  the 
amendment  thinking  abonfr  the  exercise  of 
the  old  legislative  power  of  the  General  As- 
sembly, or  were  they  thinking  about  the  ex- 
ercise of  the  new  power  they  were  creating? 
We  are  told  that  no  interpretation  should  be 
allowed  that  would  conflict  with  any  other 
provision  of  the  Constitution.  If  we  hold 
that  tbe  words  of  the  amendment  that  the ' 
style  of  all  bills  shall  be,  "Be  it  enacted  by  ' 


the  people  of  the  state  of  Arkansafl,"  apply 
to  bills  passed  by  the  General  Assembly 
as  well  as  to  bills  Initiated  by  the  people, 
the  interpretation  will  be  in  direct  conflict 
with  section  19,  art  6,  which  says  that  the 
style  of  laws  of  the  state  of  Arkansas  shall 
be,  "Be  it  enacted  by  the  General  Assembly 
of  the  state  of  Arkansas."  Is  an  Interpreta- 
tion that  will  cause  a  conflict  between  sec- 
tion 19,  art  5,  and  the  amendment  neces- 
sary to  give  full  effect  to  the  amendment? 
Not  at  all.  Tbe  fullest  possible  effect  Is  giv- 
en to  the  amendment  when  it  is  said  that 
bills  initiated  by  the  people  shall  be  styled, 
"Be  It  enacted  by  the  people  of  the  atate  of 
Arkansas."  So  far  as  the  Introduction  or 
presentation  of  bills  i»  concerned,  the  amend- 
ment refers  only  to  laws  initiated  by  the 
people,  and  necessarily,  when  it  speaks  of 
the  style  of  bills,  it  means  bills  for  the  in- 
troduction and  presenting  of  which  it  is 
providing.  From  the  object  to  be  attained, 
the  mischief  to  be  remedied,  the  language 
used,  its  position  In  tbe  text  and  its  rela- 
tion to  other  language  used,  we  entertain  no 
doubt  that  this  conclusion  is  sound. 

Now  It  is  our  duty  to  construe  the  amend- 
ment, if  possible,  so  as  to  leave  other  provi- 
sions of  the  Constitution  unimpaired  and  In 
full  force.  Why  not  leave  section  19,  art. 
6,  in  full  force?  It  is  said  that  If  this  con- 
struction is  adopted,  bills  enacted  by  the 
General  Assembly  will  have  one  style,  "Be  it 
enacted  by  the  General  Assembly  of  the  state 
of  Arkansas,"  and  that  bills  initiated  by  the 
people  win  have  another  style,  "Be  it  enact- 
ed by  the  people  of  the  state  of  Arkansas." 
This,  of  course,  is  true,  but  what  of  it?  Is 
that  a  matter  of  such  Importance  that  it  will 
Justify  us  in  disregarding  the  provisions  of 
the  Constitution?  Is  there  anything  out  of 
the  way,  unusual,  unreasonable,  or  extraor- 
dinary in  having  one  style  for  laws  enacted 
by  the  General  Assembly  and  a  different 
style  for  laws  initiated  and  enacted  by  the 
people?  Instead  of  being  unreasonable,  it 
seems  to  us  wholly  reasonable  and  loglcaL 
What  Is  the  object  of  the  style  of  a  bill  or 
enacting  clause  anyway?  To  show  the  au- 
thority by  which  the  bill  is  enacted  into  law ; 
to  show  that  the  act  comes  from  a  place 
pointed  out  by  the  Constitution  as  the  source 
of  legislation. 

It  is  clear,  from  the  canons  of  construction 
we  have  taken  for  our  guide,  that  section 
19  or  article  5  must  stand,  unless  it  is  ex- 
pressly repealed,  or  unless  it  is  in  conflict 
with  or  repugnant  to  the  amendment  Of 
course  It  was  not  expressly  abrogated,  for 
it  was  not  referred  to.  It  is  equally  true 
that  it  is  not  in  conflict  witb  or  repugnant  to 
the  initiative  and  referendum  amendment 
They  are  not  in  conflict  because  one  relates 
to  legislation  by  the  General  Assembly  and 
the  other  relates  to  legislation  initiated  by 
the  people.  .  They  could  only  be  repugnant  If 
the  initiative  and  referendum  amendment 
covered  the  whole  scope  of  legislation.    Tbia, 
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In  our  Judgment,  it  did  not  do.  The  amend- 
ment not  only  does  not  deal  with  the  whole 
scope  of  legislation,  but  It  shows  on  its  face, 
affirmatlTely,  that  It  is  only  creating  an  ad- 
ditional leglslatiTe  power  and  regulating  the 
manner  of  Its  exercise.  Instead  of  dealing 
with  the  whole  scope  of  legislation,  the  inltla- 
tlve  and  referendum  amendment  leaves  abso- 
lutely untouched  the  many  provisions  of  the 
Constitution  contained  In  article  6  that  relate 
to  the  exercise  of  leglslattve  power  by  the 
General  Assembly. 

[4]  Before  any  court  would  be  justified  in 
holding  a  provision  of  the  Constitution  ab- 
rogated on  account  of  repngnancy  to  some 
other  provision.  It  must  appear  that  there  Is 
an  Irreconcilable  conflict  between  the  pur- 
poses of  the  provisions  that  are  claimed  to 
be  repugnant  Surely  there  la  nothing  of 
that  kind  here. 

[i]  Repeal  bv  implication  Is  not  favored, 
even  In  the  consti^ctlon  of  ordinary  acts  of 
the  General  Assembly,  and  certainly  such  re- 
peal should  not  be  favored  when  applied  to 
long-established  provisions  of  the  organic 
law.  It  is  said  that  the  words  "all  bUls," 
In  the  Initiative  and  referendum  amendment, 
mean  "all  bills,"  from  whatever  source  they 
emanate.  In  our  opinion  they  mean  aU  bills 
that  were  belpg  considered,  that  were  in  the 
minds  of  the  proposers  of  the  amendment; 
that  is  to  say,  bills  that  were  to  be  Initiated 
by  the  people. 

We  have  endeavored  to  follow  rules  of 
construction  that  have  been  formulated  by 
the  wisdom  of  ages,  and  they  lead  us  Irre- 
sistibly to  the  conclusion  that  section  19, 
art  6,  of  the  Constltntlon  of  1874,  is  stiU 
unimpaired  and  in  full  force  as  to  all  bills 
not  Initiated  by  the  people.  The  principles 
of  law  and  mles  of  construction  that  sup- 
port the  view  we  have  reached  are  so  ele- 
mentary and  well  established  that  citation 
of  authority  Is  deemed  unnecessary.  In  our 
judgment,  any  other  conclusion  would  do  vio- 
lence to  the  language  used  and  would  violate 
all  cardinal  rules  of  construction.  In  these 
views  Mr.  Special  Justice  HOUSE  and  Mr. 
Special  Justice  WALKER  concur,  and  we 
unite  In  holding  that  the  style  of  the  bill  in 
question  in  this  case  Is  proper  and  that  the 
act  Is  not  invalid  because  of  the  style  of  Its 
enacting  clause. 

Mr.  Special  Justice  Hllil,  and  Mr.  Special 
Justice  McCOLLUM  dissent  from  the  fore- 
going opinion  wherein  it  holds  that  the  act 
with  the  style,  "Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Arkansas,"  is  valid, 
for  these  reasons:  This  was  the  style  pre- 
scribed by  the  successive  Constitutions  of  the 
state  from  1836  to  1874,  inclusive,  and  is 
•till  the  necessary  style  unless  the  initiative 
and  referendum  amendment  has  changed  it. 
Tlie  Initiative  and  referendum  amendment 
re-aiacts  section  1,  art  6,  of  the  Constitu- 
tioD,  vesting  the  legislative  power  of  the 
state  In  the  General  Assembly,  consisting 
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of  the  Senate  and  House  of  Bepresentatlves, 
and  adds  thereto  a  reservation  to  the  people 
of  the  right  to  legislate  themselves  through 
the  Initiative  and  referendum  therein  In- 
corporated Into  the  organic  law.  This  court 
has  recently  held  that  the  initiative  and  ref- 
erendum amendment  suspended  the  opera- 
tion of  all  acts  passed  by  the  General  As- 
sembly, until  90  days  aftw  Its  adjournment 
and,  if  within  that  time  a  proper  referendum 
petition  was  filed  against  any  act  (except 
emergency  acts),  it  is  suspended  until  adopt- 
ed by  the  affirmative  vote  of  the  people,  and 
also  that  the  referendum  extends  to  all 
acts  passed  by  the  General  Assembly  (except 
the  emergency  bills  permitted  It  to  exercise 
free  of  this  right),  even  extending  unto  local 
bills.  The  amendm«it  prescribes  the  number 
of  votes  necessary  to  adopt  any  measure 
submitted  to  the  people,  and  provides  that 
the  people  or  the  General  Assembly  may  sub- 
mit amendments  to  the  Constitution,  or 
measures,  for  adoption  or  rejection,  at  gen- 
eral elections,  or  special  elections  to  be  called 
to  vote  thereon.  The  lawmaking  power  of 
the  state  is  thereby  revolutionized,  and  all 
of  It  vested,  affirmatively  or  negatively  (save, 
alone,  a  limited  class  of  emergency  acts), 
in  the  people  themselves.  The  power  of  the 
referendum  may  not  be  exercised,  but  the 
people  have  a  given  time  in  which  to  exer 
else  it  and  the  absence  of  its  exercise  Is  as 
certainly  an  approval  of  an  act  as  active 
exercise  of  It  by  Its  adoption  at  the  polls. 
It  Is  similar  to  the  veto  power  of  the  Govern 
or.  He  has  a  given  number  of  days  after 
the  adjournment  of  the  liegislature  to  ap- 
prove bills,  and,  U  b^  falls  to  do  so,  the  bill 
becomes  a  law  without  his  approval,  and  he, 
by  his  nonaction,  when  he  has  a  right  to  act 
as  positively  approves  a  measure  as  if  he 
signed  it  And  thus  the  people  have  the  right 
to  determine  all  legislation,  either  affirma- 
tively or  negatively.  In  the  amendment  car- 
rying to  the  people  this  power  is  the  clause 
In  question,  "The  style  of  aU  bills  shall  be, 
'Be  it  enacted  by  the  people  of  the  state  of 
Arkansas.'  "  As  long  ago  as  1871,  this  court 
in  Vlnsant  v.  Knox,  27  Ark.  266,  held  that  the 
constitutional  provision  that  the  style  of  all 
bills  should  be,  "Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Arkansas,"  was  man- 
datory, and  that  a  bill  without  this  style  (or 
substantially  this  style)  was  void,  although 
otherwise  regularly  passed  and  approved. 
Therefore  the  people  knew  that  the  style  of 
a  bill  could  not  be  disregarded,  and  It  was 
vital  before  they  incorporated  this  clause 
in  the  initiative  and  referendum  amend- 
ment When  they  provided  In  this  amend- 
ment that  the  style  should  be,  "Be  It  enact- 
ed by  the  people,"  they  deliberately  changed 
a  vital  part  of  bills  from  the  style  prevail- 
ing since  the  state  was  admitted  into  the 
Union. 

It  Is  argued  that  this  applies  only  to  In- 
itiated bills,  but  the  law  is  not  so  written. 
It  plainly  says  "all  bills."    Moreover  It  is 
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found  In  the  sections  specially  dealing  with 
tbe  referendum  and,  from  context  and  posi- 
tion, necessarily  applies  to  referred  bills. 
Tbe  amendment  deals  with  initiated  and 
referred  measures  and  becomes  a  substltate 
for  the  pre-ezlstlng  law  wherever  the  old 
provisions  are  inconsistent  with  the  new. 
It  makes  radical  changes  in  the  existing 
Constitution,  and  one  of  the  provisions  of 
the  existing  Constitution  prescribes  that 
tbe  style  should  show  enactment  by  the 
General  Assembly.  Both  clauses  cannot 
stand — one  applying  to  bills  enacted  by  the 
General  Assembly,  and  the  other  applying 
to  bills  Initiated  or  referred — because  any 
bill  may  be  referred  (with  the  exceptions 
noted),  and  it  will  not  be  known  until  after 
the  adjournment  what  bills  are  referred. 
EiVery  act  passed  might  be  referred  and  ev- 
ery one  adopted,  and  their  adoption  would 
be  by  the  people,  not  the  General  Assembly ; 
and  every  act  might  be  defeated  and  none 
become  laws.  No  act  might  be  referred,  in 
which  event,  by  negative  action,  the  people 
permitted  acts  of  the  General  Assembly  to 
become  laws  after  90  days  from  its  adjourn- 
ment Thus  it  is  seen  that  It  is  consistent 
with  the  new  order  of  things  for  the  source 
of  the  power  to  be  disclosed  In  the  face  of 
an  act,  aud  not  consistent  with  that  power 
for  the  old  source  of  authority — the  General 
Assembly — to  appear  on  the  act  when.  In 
fact,  it  was  no  longer  concerned  In  the  enact- 
ment except,  in  the  few  instances  of  emer- 
gency, legislation  permitted  the  General  As- 
sembly free  of  the  control  of  the  people  by 
direct  action.  The  wisdom  of  making  the 
formal  part  of  an  act  vital  may  well  be  ques- 
tioned, but  that  is  not  for  the  court  to  de- 
termine. The  adoption  of  this  amendment 
determines  that  the  people  themselves  are 
the  source  from  which  all  legislation  emanat- 
ed directly,  and  no  longer  remained  in  their 
Representatives  other  than  as  they,  after 
examining  their  work,  concluded  to  approve 
it  by  nonaction.  This  new  style  of  a  bill 
was  to  give  emphasis  to  the  new  method  of 
l^lslatlon,  and  it  is  an  outward  form  and 
expression  of  this  concrete  fact. 

The  Oregon  court,  in  considering  the  efTect 
of  a  constitutional  amendment  upon  provi- 
sions in  the  existing  Constitution  not  consist- 
ent with  it,  said:  "There  is  no  express  re- 
peal; they  simply  cease  to  exist  by  reason 
of  new  provisions  on  the  subject  being  sub- 
stituted for  them."  Ex  Parte  Prindle  (Cal. 
App.)  94  Pac.  871.  That  is  exactly  the  situa- 
tion in  regard  to  section  19,  art  5,  of  the 
Constitution  of  1874.  By  reason  of  this  new 
provision  prescribing  the  form  of  enacting 
clause  for  all  bills,  it  ceased  to  exist  and 
this  new  style  was  then  substituted  therefor. 
Therefore  we  conclude  that  an  enacting 
clause,  running  in  the  name  of  the  General 
Assembly,  is  invalid  since  the  adoption  of 
the  initiative  and  referendum  amendment, 
and  all  bills,  before  they  can  become  laws, 
must  have  an  enacting  clause  substantially 


as  prescribed  in  the  amendment  "Be  it 
enacted  by  the  Goieral  Assembly"  cannot  be 
substantial  compliance  with  "Be  it  enacted 
by  the  people."  Each  has  a  definite  mean- 
ing. Each  Indicates  the  source  of  power 
giving  force  to  the  act  Each  represents  Its 
day  and  the  stage  of  popular  government  of 
that  day.  They  are  not  interchangeable; 
they  present  different  thoughts,  different 
▼lews,  different  hopes,  and,  mayhap,  different 
illusions.  The  use  of  one  is  not  equivalent 
to  the  use  of  the  other  so  as  to  fulfill  tbe 
rale  of  substantial  compliance. 

With  the  conclusion  of  Special  Justices 
HILL  and  McCOLLUM  as  to  the  vaUdlty 
of  bills  enacted  by  the  Legislature,  upon  its 
own  initiative,  bearing  the  style,  "Be  It 
enacted  by  the  people  of  the  state  of  Arkan- 
sas," Special  Justices  HOUSE  and  WALKER 
concur,  but  for  reasons  different  from  those 
expressed  by  Justices  HILL  and  McCOL- 
LUM ;  Justices  'HOUSV  and  WALKER 
holding  that  the  style  of  such  bills  Is  a 
substantial  compliance  with  the  provisions 
of  section  19  of  article  5  of  the  Constitu- 
tion, and  that  therefore  any  bill  bearing  the 
title,  "Be  it  enacted  by  the  people  of  the 
state  of  Arkansas,"  Is  a  valid  enactment 
whether  it  be  oiacted  by  the  General  As- 
sembly or  initiated  and  enacted  by  the  peo- 
ple. Vinsant  v.  Knox,  27  Ark.  266;  Jack- 
son V.  SUte,  142  S.  W.  1153.  With  this  view 
I  do  not  concur,  as  I  do  not  think  the  enact- 
ing clause,  "Be  it  enacted  by  the  people  of 
the  state  of  Arkansas,"  is  a  substantial  com- 
pliance with  section  19,  art  5,  of  the  Con- 
stitution. 

[6]  That  leaves  for  our  consideration  the 
question  as  to  whether  or  not  the  district  is 
Invalid  because  of  the  alleged  uncertainty  of 
tbe  description  of  the  territory  proposed  to 
be  embraced  therein.  We  understand  the 
law  to  be  that,  when  the  Legislature  creates 
a  levee  or  other  Improvement  district  It 
must  define  its  boundaries  with  certainty,  or 
provide  for  the  same  being  done  b/  some  oth- 
er agency.  The  L^^lature  undertook  to  de- 
fine the  limits  of  this  district  We  have 
carefully  considered  the  act,  and  hold  that 
it  fails  to  define  the  Umlts  of  the  district 
with  sufllcient  certainty  to  determine  what 
lands  are  included  therein.  Among  other 
defects  in  the  description  are  these:  The 
stopping  point  of  the  line  of  the  district  In 
section  2,  township  10  north,  range  8  west,  be- 
ing the  «3xi  of  the  first  call.  Is  not  located. 
The  course  through  sections  1,  2,  11,  10,  9, 
16,  in  township  9  north,  range  3  west.  Is  not 
sufficiently  defined.  The  line  along  White 
River  is  not  fixed,  but  is  left  to  be  placed 
where  it  is  deemed  most  practical.  There 
are  other  defects  In  the  description,  but  we 
do  not  discuss  them,  as  those  already  men- 
tioned are  sufficient  to  defeat  the  act  for 
uncertainty  in  the  description  of  the  terri- 
tory proposed  to  be  embraced  therein.  We 
hold  the  act  invalid  for  this  reason. 

The  cause  is  therefore  reversed  and  re- 
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numded,  with  directions  to  the  coart  below 
to  OTerrole  the  demurrer  and  grant  the  petl- 
tioners  the  relief  prayed. 


ALF  BENNETT  LUMBER  CO.  v.  WALNUT 

LAKE  CYPRESS  CO. 
(Supreme  Court  of  Arkansas.    Nbv.  11,  1912.) 

L  QgHTBAOTB  (I  147*)— IlTTEBFRETATIOn. 

^he  purpoiie  of  the  interpretation  of  a  con- 
tract is  to  ascertain  the  intent  of  the  parties 
as  shown  by  the  circamstances  surrounding  the 
making  of  the  contract,  its  subject,  the  relation 
of  the  parties,  and  the  sense  in  which  the 
words  would  be  commonly  understood. 

[Ed.   Note. — For  other  casca,   see  Contracts, 
Cent.  Dig.  |S  730,  748 ;    Dec  Dig.  |  147.*] 

Z.  Pbikcipal  and  Agent  (|  33*) — TssiaNA- 
TiON  or  AoENCT— Expiration  of  Terh. 
A  contract  between  a  manufacturer  of  cy- 
press lumber  and  a  company  engaged  in  the 
business  principally  of  selling  pine  lumber,  and 
which  had  to  make  some  changes  in  the  conduct 
of  its  business  to  enable  it  to  successfully  sell 
cypress  lumber,  making  such  company  the  man- 
ufacturer's ezcIusiTe  sales  agent  and  providing 
that  it  should  remain  in  force  as  long  as  the 
manufacturer  was  operating  its  plant  and  until 
the  lumber  it  then  owned  and  should  in  the  fu- 
ture purchase  should  have  been  cut  into  lumber, 
did  not  authorize  the  manufacturer  to  terminate 
it  at  any  time  by  ceasing  to  operate  its  mllL 
but  required  that  it  should  not  be  terminated 
until  the  lumber  owned  by  the  manufacturer, 
tributary  to  its  mill,  should  have  been  cut  into 
lumber. 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  54;   Dec  Dig.  §  33.*] 

3.  PuNCiPAi.  AND  Agent  (i  41*) — False  Rxf- 

BBSBNTATIONS — ^EVIDENCE — SumcIENCT. 

In  an  action  against  a  manufacturer  of 
lumber  for  breach  of  its  contract  making  plain- 
tiff its  exclusive  sales  agent,  evidence  held  in- 
sufficient to  show  that  plaintiff's  representations 
as  to  its  ability  to  sell  lumber  were  false,  as- 
suming that  they  amounted  to  more  than  a 
mere  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Dec  Dig.  f  41.*] 

4.  Frincipal  and  Agent  (i  83*)— Bbeach— 
Waives. 

Where  the  president  of  a  corporation, 
which  had  made  another  company  Its  exclusive 
sales  agent  and  had  also  borrowed  money  from 
such  company,  with  knowledge  -of  breaches  of 
the  contract  by  such  other  company,  requested 
the  cancellation  of  the  agency  contract  and,  up- 
on a  refusal,  solicited  and  received  a  further 
loan.  It  waived  the  breaches  of  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
AgenX,  Cent  Dig.  |  64 ;  Dec.  Dig.  i  33.*] 

5.  Dakaobb  (i  40*) — Bbxaoh  ot  Oontbaoiv— 
PBOSPEcnvE  Pbofits. 

A  party  agreeing  to  perform  work  for  an- 
othcJt:  and  prevented  from  so  doing  by  the  other 
may  recover  the  profits  which  the  evidence 
makes  it  reasonably  certain  that  he  would  have 
made  if  permitted  to  carry  out  the  contract 

[Ed.   Note. — For   other  cases,    see   Damages, 
Cent  Dig.  H  72-S8;   Dec  Dig.  |  40.*1 

8.  Dakaoeb  (f  163*)  —  BuBDEN  OF  Proof  — 

Profits. 

The  party  suing  to  recover  profits  lost 
through  defendant's  breach  of  a  contract  has 
fhe  burden  of  proving  the  amount  of  its  dam- 
ages therefrom. 

[EU.   Note. — ^For  other  cases,   see  Damages, 
Cent  Dig.  §f  454-469;   Dec  Dig.  i  163.*] 


7.  Corporations  (§  628*)  —  Dissoumoir  — 

Payment  of  Debts. 

Under  Kirby's  Dig.  |  958,  providing  that 
when  a  corporation  surrenders  its  charter,  the 
chancery  court  shall  have  jurisdiction  to  pay  its 
debts  and  distribute  its  assets,  a  liability  of  the 
corporation  arising  from  its  wrongful  cancella- 
tion of  a  contract  is  k  debt  of  the  corporation 
for  which  the  assets  are  liable. 

[E:d.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  I  02&*] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Action  by  the  AM  Bennett  Lumber  Com- 
pany against  Walnnt  Lake  Cypress  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  rendered. 

Appellee,  Walnut  Lake  Cypress  Company, 
was  a  corporation  organized  under  the  laws 
of  the  state  of  Arkansas  on  February  16, 
1907.  Its  stockholders  were  E.  P.  Ladd,  C. 
S.  Bacon,  W.  B.  Craft,  and  R.  B.  Schnlze. 
Mr.  Ladd  was  president,  and  Mr.  Craft  was 
secretary  and  treasurer  and  was  In  the  ac- 
tive management  of  the  business.  It  does 
not  appear  that  the  other  two  stockholders 
took  any  active  part  In  the  business.  The 
corporation  was  organized  for  the  purpose 
of  owning  and  operating  a  sawmill  for  the 
manufacture  of  cypress  lumber.  The  com- 
pany owned  about  25,000,000  feet  of  cypress 
lumber  situated  near  Walnut  Lake,  Ark.,  and 
the  mill  was  built  and  operated  at  that 
point  The  sawmill  bad  not  been  built  at 
the  time  of  the  Incorporation  of  the  com- 
pany, and  It  did  not  commence  to  operate 
until  May,  1908.  In  the  faU  of  1907  the  com- 
pany, being  pressed  for  money  to  finish  the 
erection  of  the  mill,  opened  negotiations  for 
a  loan  with  the  appellant,  Alf  Bennett  Lum- 
ber Company,  located  at  St  Louis,  Mo.  The 
latter  company  was  engaged  In  the  business 
of  selling  the  output  of  various  lumber  mills. 
Alf  Bennett  was  the  president  of  the  com- 
pany, and  Mr.  Ladd,  president  of  the  Wal- 
nut Lake  Company,  had  known  him  for  sev- 
eral years.  Ladd  gave  Craft  a  letter  of 
Introduction  to  Bennett  Craft  then  watt  to 
St  Louis  and  asked  Bennett  for  a  loan  of 
a  sum  of  money,  which  it  was  afterwards 
agreed  to  be  $15,000.  The  Indebtedness  was 
to  be  evidenced  by  short-time  notes  which 
were  to  be  extended  from  time  to  time  nntU 
the  Walnut  Lake  Company  began  to  sell  its 
output  As  an  Inducement  to  the  Alf  Ben- 
nett Company  to  make  this  loan,  Craft  pro- 
posed that  the  two  companies  should  enter 
into  a  contract  by  which  the  Bennett  Com- 
pany should  have  the  entire  charge  of  sell- 
ing the  output  of  the  Walnut  Lake  Company. 
Such  a  contract  was  finally  agreed  upon. 
It  was  dated  October  16,  1907,  and  Is  as  fol- 
lows: "This  agreement,  made  and  entered 
into  on  the  16th  day  of  October,  1907,  be- 
tween the  Walnut  Lake  Cypress  Company,  a 
corporation  organized  and  doing  business 
under  the  laws  of  the  state  of  Arkansas,  par- 
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ty  of  the  first  part,  and  the  Alf  Bennett 
Lumber  Company,  a  corporation  organized 
and  doing  business  under  the  laws  of  the 
state  of  M^lssourl,  party  of  the  second  part, 
witnessetb:  Whereas,  the  party  of  the  first 
part  Is  operating  a  sawmill  for  the  manu- 
facture of  cypress,  oak  and  gum  lumber  and 
lath  at  Walnut  take,  Arkansas;  and,  where- 
as, it  is  deemed  mutually  advantageous  for 
the  party  of  the  second  part  to  be  the  ex- 
clusive sales  agent  for  the  party  of  the 
first  part  for  its  entire  cypress,  oak  and 
gum  manufactured  products  aforesaid,  for 
the  period  of  time  hereinafter  set  out  in  this 
contract,  and  upon  the  terms  and  conditions 
set  out;  now,  therefore,  to  that  end  it  is 
agreed  between  the  parties  hereto  as  follows : 
First  The  party  of  the  first  part  agrees 
that,  during  the  life  of  this  contract,  the 
parl7  of  the  second  part  shall  be  its  ex- 
clusive sales  agent  for  the  sale  and  market- 
ing of  the  entire  cypress,  oak  and  gum  manu- 
factured products  of  its  sawmill  and  plant 
as  aforesaid.  Second.  As  such  sales  agent, 
the  party  of  the  second  part  shall  fix  the 
selling  price  of  said  manufactured  products, 
subject  to  the  approval  of  the  party  of  the 
first  part,  and  shall  pay  the  party  of  the 
first  part  the  same  price  that  they  obtain  for 
such  products.  Third.  In  the  event  that  the 
party  of  the  first  part  receives  orders  for 
any  of  its  cypress,  gum  and  oak  lumber 
products  direct  from  proposed  purchasers 
or  through  any  sources  other  than  the  party 
of  the  second  part,  such  orders  shall  be  filled 
upon  the  direction  and  order  of  the  party  of 
the  second  part.  Fourth.  All  shipments  shall 
be  made  and  billed  and  invoiced  to  the  per- 
sons and  as  directed  by  the  parties  of  the 
second  part  Fifth.  The  party  of  the  second 
part  agrees  to  guarantee  the  payment  of  the 
net  amount  (after  deducting  commissions 
of  the  party  of  the  second  part)  upon  all 
shipments  sold  and  delivered  through  orders 
secured  by  the  party  of  the  second  part, 
within  fifteen  (16)  days  from  the  date  of  In- 
voice or  invoices  for  such  shipments.  Sixth. 
In  the  event  that  upon  shipments  paid  for 
the  party  of  the  second  part  the  purchaser 
shall  make  deductions  on  account  of  the 
grade  of  the  lumber  shipped,  or  because  of 
damage  in  transit,  the  party  of  the  second 
part  shall  be  credited  by  the  party  of  the 
first  part  with  the  amount  of  such  deduc- 
tions, and  adjustments  shall  be  made  be- 
tween the  party  making  such  deductions  and 
the  party  of  the  first  part  Seventh.  The 
party  of  the  second  part  for  its  services  shall 
be  entitled  to,  and  may  retain  out  of  any 
settlements  made  with  the  party  of  the  first 
part,  a  commission  of  5  per  cent,  upon  the 
net  amount  of  invoices  for  all  shipments, 
after  deducting  freight  in  addition  to  the 
regular  2  per  cent  discount  for  cash.  Eighth. 
In  view  of  the  fact  that  settlements  between 
the  parties  hereto  on  account  of  shipments 
will  often  be  made  on  estimated  freight 


charges,  it  Is  agreed  that  monthly  correc- 
tions and  adjustments  of  the  accounts  of  the 
parties  hereto  shall  be  made  on  or  before 
the  10th  day  of  each  calendar  month  through- 
out the  year.  Ninth.  This  contract  shall  be 
and  remain  In  force  and  effect  as  long  as  the 
party  of  the  first  part  is  operating  their  plant 
at  that  point,  and  until  all  the  timber  they 
now  own  and  shall  in  future  purchase  shall 
have  been  cut  into  lumber.  Tenth.  It  is  fur- 
ther agreed  that  the  party  of  the  first  part 
shall  have  the  right  to  Inspect  all  orders  on 
the  books  of  the  party  of  the  second  part 
whenever  they  may  desire,  and  the  parly  of 
the  second  part  obligates  Itself  at  all  times  to 
secure  the  highest  market  price,  which  it  is 
their  ability  to  obtain.  Eleventh.  It  is  un- 
derstood tluit  any  local  sales  of  lumber  by 
the  party  of  the  first  part  in  less  than  car 
load  lots  shall  be  exempt  from  the  commis- 
sion of  the  party  of  the  second  part" 

After  the  contract  had  been  entered  into, 
the  Bennett  Company  proceeded  to  lend  the 
Walnut  Lake  Company  the  sum  of  $15,000, 
as  had  been  verbally  agreed  upon.  The  loan 
was  made  during  the  winter  of  1007  and 
1908.  As  the  notes  became  due  they  were  re- 
newed from  time  to  time^  and  the  accruing 
interest  was  by  agreement  between  the  par- 
ties entered  on  the  books  of  the  Bennett  Com- 
pany as  an  open  account  charged  against  the 
Walnut  Lake  Company.  The  Walnut  Lake 
Company  commenced  cutting  lumber  in  May, 
1908,  and  the  Bennett^  Company,  as  Its  agent, 
began  to  sell  the  output  under  the  terms  of 
the  contlract  Th^  testimony  shows  that  It 
requires  from  three  to  four  months  for  lum- 
ber to  become  sufiiciently  dry  to  ship,  and 
that  none  of  the  stock  of  the  Walnut  Lake 
Company  was  in  condition  to  ship  until 
about  the  middle  of  July.  On  October  26, 
1908,  Mr.  Craft  wrote  to  the  Bennett  Com- 
pany and  canceled  the  contract  between  the 
two  companies.  The  letter  stated  that  the 
Bennett  Company  had  failed  to  make  sales 
according  to  the  contract  and  to  advise, 
truthfully  in  regard  thereto,  and  that  for 
these  and  many  other  violations  of  the  con- 
tract the  Walnut  Lake  Company  canceled 
the.  contract  and  refused  to  permit  the  Ben- 
nett Company  to  make  any  further  sales  of 
lumber  for  It 

On  October  28,  1908,  a  meeting  of  the 
stockholders  of  the  Walnut  Lake  Company 
was  held,  and  a  resolution  to  dissolve  the 
corporation  was  adopted.  On  October  30, 
1908,  a  petition  was  filed  In  the  chancery 
court  praying  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  assets  of  the 
company.  This  was  done  in  pursuance  of 
section  958,  Kirby's  Digest  which  provides 
that  when  any  corporation  has  surrendered 
its  charter,  the  chancery  court  shall  have 
Jurisdiction  to  pay  its  debts  and  to  distribute 
its  assets  among  the  stockholders  according 
to  their  several  interests.  A  receiver  was 
duly  appointed  and  subsequently  filed  a  re- 
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port  sbowlng  assets  amounting  to  $229,888.66 
and  UabUltles  In  the  sum  of  |87,80&97.  On 
December  5,  1908,  the  Alt  Bennett  Company 
filed'  an  intervention  in  the  nature  of  a  claim 
tor  damages  in  the  sum  of  $32,000,  which  It  is 
alleged  it  would  hare  earned  under  the  con- 
tract had  it  been  permitted  to  have  carried 
it  out  in  its  intervention  it  alleged  that  it 
bad  complied  with  its  part  of  the  contract 
and  that  the  notification  of  the  abrogation 
of  the  contract,  the  surrender  of  the  cliarter, 
and  the  appointment  of  a  receiver  were  In 
imrsnance  of  a  conspiracy  entered  into  by 
the  stockholders  of  the  Walnut  Lake  Com- 
pany for  the  purpose  of  evading  the  obliga- 
tions of  the  contract  between  that  company 
and  the  Bennett  Company.  On  January  20, 
1909,  the  court*  ordered  the  receiver  to  sell 
the  assets  of  the  Walnut  Lake  Company  at 
publlo  sale.  This  was  done  on  February 
28th  following,  and  the  entire  property  was 
bought  in  by  Mr.  Craft  for  $115,000.  Craft 
gave  bond  to  secure  the  deferred  payments, 
with  Mr.  Bacon  and  Mr.  Ladd  as  his  sure- 
ties. Mr.  Craft  In  purchasing  the  assets  of 
the  receiver  acted  for  himself,  for  Mr.  Ladd, 
Mr.  Schulze,  and  Mr.  Gutherie.  Mr.  Bacon 
had  already  sold  his  interest  to  Mr.  Ladd. 
Immediately  after  the  sale,  the  mUl  and 
all  the  assets  were  turned  over  to  the  new 
company,  which  had  been  organized  with  the 
same  stockholders,  except  Mr.  Bacon,  who 
had  sold  his  interest  to  Mr.  Ladd,  and  Mr. 
Gutherie,  who  had  subscribed  for  $5,000 
stock  in  the  new  company.  The  new  com- 
pany, called  "the  E.  P.  Ladd  Cypress  Com- 
pany," took  up  the  Indebtedness  of  the  Wal- 
nut Lake  Company  and  proceeded  to  operate 
the  sawmill.  It  operated  it  for  the  next 
tliree  years,  and  during  the  time  cut  about 
18,000,000  feet  of  lumber. 

The  testimony  in  the  case  is  very  volumi- 
nous; and,  that  the  opinion  may  not  be  too 
long,  the  remaining  facts  in  the  case  will  be 
stated  and  referred  to  under  appropriate 
headings  in  the  opinion.  The  chancellor 
found  In  favor  of  appellee.  Walnut  Lake 
Cypress  Company,  and  the  case  is  here  on 
appeal. 

Charles  A.  Houts,  of  St  Louis,  Mo.,  and 
A.  H.  Rowell,  of  Pine  Bluff,  for  appellant 
Bradshaw,  Rhoton  &  Helm,  of  Little  Rock, 
and  Danaher  &  Danaber,  of  Pine  Bluff,  for 
appellee. 

HART,  J.  (after  stating  the  fiicts  as  above). 
[1]  The  right  of  appellant  to  recover  in  this 
case  depends  upon  the  construction  of  the 
ninth  dause  of  the  contract  which  is  as  fol- 
lows: "This  contract  shall  be  and  remain 
tn  force  and  effect  as  long  as  the  party  of 
the  first  part  is  operating  their  plant  at  that 
point  and  until  all  the  timber  they  now  own 
and  shall  in  future  purchase  shall  have  been 
cat  into  lumber."  The  purpose  of  all  inter- 
pretation is  to  ascertain  and  give  effect  to 
the  Intention  of  the  parties  to  the  contract 


as  expressed  by  their  writing,  and  in  doing 
this  it  is  necessary  to  consider  the  circum- 
stances surrounding  the  ^making  of  the 
contract  Its  subject  the  situation  and  rela- 
tion of  the  parties,  and  the  sense  in  which, 
taking  these  things  into  consideration,  the 
words  used  would  be  commonly  understood; 
for  it  fairly  may  be  assumed  tliat  the  par- 
ties used  and  understood  them  in  that  sense. 
[2]  Applying  this  fundamental  rule  of  con- 
struction. It  is  contended  by  counsel  for  ap- 
pellee that  the  Walnut  Lake  Company  in 
making  this  contract  foresaw  that  it  might 
wish  to  sell  or  be  forced  to  quit  business  at 
any  time,  and  therefore  embodied  in  the 
contract  the  provision  that  the  contract 
should  remain  in  force  only  so  long  as  it  was 
"operating  their  plant  at  that  point"  They 
insist  that  the  further  words,  "and  until  all 
the  timber  they  now  own  and  shall  in  the 
future  purchase  shall  have  been  cut  Into  lum- 
ber," were  added  to  cover  the  possible  contin- 
gency that  the  Walnut  Lake  Company,  in 
case  of  fire  or  other  casualties  to  its  plant, 
might  wish  to  rebuild  at  some  other  point 
and  cut  the  timber  at  a  new  mill  site.  They 
contend  that  the  evident  intention  of  the 
parties,  as  expressed  by  the  language  of  the 
contract  was  that  the  contract  should  be  in 
force  only  so  long  as  both  of  the  conditions 
may  continue  to  exist  viz.,  while  the  Wal- 
nut Lake  Company  operates  its  plant  at  Wal- 
nut Lake  and  Its  timber  remained  uncut 
We  cannot  agree  with  their  contention.  The 
Bennett  Company  was  not  engaged  in  the 
business  of  loaning  money,  but  was  engaged 
in  the  business  of  selling  lumber  for  those 
who  manufactured  it  The  lending  of  money 
to  its  customers  was  merely  an  Incident 
to  Its  principal  business.  It  was  principally 
engaged  in  the  business  of  selling  pine  lum- 
ber at  the  time  the  contract  was  entered  in- 
to, and,  in  order  to  carry  out  the  contract 
with  the  Walnut  Lake  Company,  it  was  nec- 
essary to  make  some  changes  in  the  conduct 
of  its  business  in  order  to  enable  it  to  suc- 
cessfully sell  cjrpress  lumber.  Under  these 
circumstances,  it  Is  unreasonable  to  suppose 
that  the  parties  to  the  contract  contemplat- 
ed an  agreement  which  could  be  terminated 
by  the  Walnut  Lake  Company  ceasing  to  op- 
erate its  mill  at  Walnut  Lake  before  its  tim- 
ber was  sawed  into  lumber.  Such  a  con- 
struction would  not  give  any  meaning  to  the 
clause,  "and  until  all  the  timber  they  now 
own  and  in  the  future  shall  purchase  shall 
have  been  cut  into  lumber."  We  are  of  the 
opinion  that  the  contract  &8  made,  clearly 
indicates  that  it  was  not  intended  that  the 
contract  should  be  terminated  until  the  tim- 
ber owned  by  the  Walnut  Lake  Company, 
tributary  to  the  site  of  the  mill  at  Walnut 
Lake,  should  have  been  cut  into  lumber. 
As  illustrative  cases  sustaining  our  conten- 
tion we  cite  the  following:  Mississippi  River 
Logging  Co.  V.  Robson,  69  Fed.  773,  16  C.  C. 
A.  400;  Lewis  v.  Atias  Mutual  Life  Insur- 
ance Co.,  61  Mo.  634;   Ford  Hardwood  Lam- 
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ber  Go.  v.'  aement,  97  Ark.  522,  135  S.  W. 
343. 

[3]  2.  The  next  question  we  sball  consider 
is  whether  or  not  the  Walnut  Lake  Company 
was  Induced  to  make  the  contract  by  the 
fraudulent  representations  of  the  Bennett 
Company.  To  sustain  the  finding  of  the 
chancellor  In  behalf  of  the  appellee,  It  is 
claimed  that  Bennett  misrepresented  bis 
ability  to  sell  cypress  lumber.  Concerning 
this  matter,  Ladd  testified  that  some  time 
before  the  contract  was  entered  Into  he  met 
Mr.  Bennett  on  the  train  and  they  got  into 
a  conversation  in  regard  to  making  a  con- 
tract to  give  Bennett  the  exclusive  sale  of 
the  output  of  the  savnnill  when  it  was  erect- 
ed and  put'  in  operation.  Nothing  definite 
was  arranged  about  the  contract  at  that 
time.  Bennett  explained  to  Ladd  that  his 
company  had  a  large  selling  force,  and  that 
they  understood  the  handling  of  cypress 
lumber  to  good  purpose;  that  they  could 
handle  it  to  better  advantage  than  the  man- 
ufacturers of  the  lumber.  Craft  conducted 
the  negotiations  leading  up  to  the  making 
of  the  contract  In  regard  to  this  be  testi- 
fied as  follows :  "We  were  desirous  of  a  line 
of  credit,  and  I  went  to  see  Mr.  Bennett, 
and  he  represented  that  he  had  special  abili- 
ty to  sell  our  stock  for  the  reason  that  he 
had  a  large  selling  force  and  bad  experience 
in  selling  cypress,  and  represented  that  he 
would  be  able  to  help  us  out  to  the  extent 
that  we  would  probably  need  money  until 
such  time  as  we  could  make  other  arrange- 
ments. We  Insisted  on  his  going  into  the 
matter  thoroughly,  and  he  explained  tbat  he 
bad  had  some  four  or  five  years'  experience 
in  selling  cypress,  and  that,  while  be  did 
not  have  any  one  in  his  office  that  had  had 
more  experience  than  be  had,  he  would  give 
the  matter  his  personal  attention.  He  re- 
lated the  experience  he  had  had  and  stated 
why  he  wished  to  make  this  contract  with 
us ;  said  that  he  had  found  our  stock — that 
is,  the  stock  that  the  old  concern  had  turned 
out — ^to  be  a  very  superior  grade;  that  be 
bad  found  us  hard  competitors  to  get  oyer; 
and  for  these  reasons  he  especially  desired 
the  selling  contract.  In  view  of  these  repre- 
sentations, and  believing  that  he  had  the 
ability,  we  considered  making  the  contract 
with  Mr.  Bennett,  and  Mr.  Bennett  and  I 
went  into  the  terms  of  the  contract  together. 
I  made  tbe  contract  with  him  under  the 
representations  made  by  him." 

In  addition,  it  is  shown  that,  after  the 
Bennett  Company  began  to  sell  the  lumber 
for  Che  Walput  Lake  Company,  Ladd  and 
Craft  at  different  times  each  went  to  St 
Louis  and  assisted  Bennett  in  making  sales 
of  some  lumber.  At  none  of  these  times, 
however,  did  they  go  to  St  Louis  for  that 
puri>os&  They  went  there  for  the  purpose 
of  borrowing  money  with  whidi  to  run  the 
mill,  and  while  there  went  with  Bennett  to 
some  old  customers  of  Ladd  who  bad  bought 


I  lumber  from  him  while  he  was  engaged  in 
I  the  sawmill  business  prior  to  the  time  tbe 
;  Walnut     Lake     Company     was     organized. 
,  There  is  nothing  in  the  testimony  to  indicate 
'  tbat  Bennett's  corporation  was  not  compe- 
tent to  handle,  as  sales  agfflit,  tbe  output  of 
^  the  Walnut  Lake  Company's  sawmill.    The 
:  testimony  shows  that  Ail  B^inett  the  presl- 
,  dent  of  the  company,  had  had  several  years' 
experience  in  the  sale  of  cypress  lumber,  and 
I  tbat  he  employed  another  person  to  take 
\  charge  of  a  department  of  the  ctnnpany  for 
;  the  sale  of  cypress  lumber,  and  that  tbe 
;  man  so  employed  bad   had   several   years' 
experience  in  selling  cypress  lumber.     If  it 
'  can  be  said  that  the  representations  made 
by  Bennett  amounted  to  anything  more  than 
a  mere  expression  of  opinion'  as  to  his  com- 
pany's ability  to  act  as  sales  agent  for  the 
I  Walnut  Lake  Company  in  the  sale  at  the 
output  of   its  mill,  certainly  it  cannot  be 
said  that  the  testimony  is  sufficient  to  sus- 
tain the  charge  of  false  representations  as 
to  the  ability  of  the  Bennett  Company  to  act 
as  sales  agent  under  the  contract 
I      [4]  S.  It  is  also  claimed  that  the  decision 
of  the  chancellor  should  be  upheld  because 
the   appellant    company   committed   certain 
breaches  of  the  contract     One  of  these  is 
that  it  failed  to  make  certain  remittances  of 
the  proceeds  of  the  sales  within  the  time 
specified  in  the  contract    Another  Is  that  a 
I  customer  who  had  purchased  lumber  put  in 
I  a  claim  for  damages  due  to  the  f&ct  that 
I  the  lumber  shipiied  to  it  did  not  correspond 
with  the  grade  mentioned  in  the  order.    The 
Bennett  Company  allowed  this  customer  a 
reduction,  but  the  deduction  was  not  large 
enough,  according  to  the  contention  of  the 
I  Walnut  Lake  Company.    It  claimed  that  the 
Bennett  Company  damaged  its  reputation  for 
fair  dealing  by  not  allowing  the  claim  in  full. 
'  Another  alleged  breach  of  tbe  contract  is 
that  tbe  Bennett  Company  did  not  sell  the 
;  lumber   In    all    Instances    according   to    the 
I  grades  of  tbe  Walnut  Lake  Company.    The 
I  testimony  shows  that  the  Walnut  Lake  Com- 
!  pany  graded  its  lumber  according  to  its  own 
;  rules,  and  tbat  its  grading  did  not  corre- 
'  spend  with  the  grading  rules  of  the  Southern 
!  Cypress   Manufacturers'    Association,   which 
I  were    considered    standard    throughout    the 
I  territory  in  which  tbe  Walnut  Lake  Compa- 
!  ny's  stock  was  sold.     To  illustrate :     The 
Walnut  Lake  Company's  No.  3  common  was 
I  equivalent  to  tbe  association's  grade  of  No. 
'  2   common.      In    other    words,    tbe    Walnut 
'  Lake  Company  graded  its  lumber  one  grade 
higher  than  tbe  association's  corresponding 
grades.    Old  customers  of  Ladd  understood 
this  difference  in  the  grading  and  purchased 
accordingly.    New  customers  did  not  under- 
stand tbe  difference  in  the  grading,  and  on 
that  account  it  was  difficult  to  sell  them.    So 
In  some  cases  the  Bennett  Company,  In  or- 
der to  make  sales  to  new  companies,  billed 
tbe  lumber  to  them  accordlns  to  tbe  grades 
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of  the  assoclatioii,  bnt  remitted  the  fall 
amount  of  the  proceeds,  less  its  commission, 
to  the  Walnut  lAke  Company.  Still  another 
alleged  breach  of  the  contract  is  that  at  one 
time  the  Bennett  Company  employed  a  sub- 
agrait  to  sell  some  lumber  and  endeavored 
to  charge  up  the  Walnut  Lake  Company  with 
hl8  commission  in  addition  to  its  own,  but 
the  testimony  shows  that,  when  the  Bennett 
CtHnpany's  attention  was  called  to  the  mat- 
tw,  it  rectified  the  mistake.  In  regard  to 
these  alleged  breaches  of  the  contract  bnt 
little  need  be  said  for  the  reason  that,  if  it 
be  conceded  they  were  breaches  of  the  con- 
tract, the  Walnut  Lake  Company  waived 
them.  The  testimony  shows  that  in  the  lat- 
ter part  of  September,  1908,  Mr.  Ladd  made 
a  trip  to  St  Lonis  for  the  purpose  of  induc- 
ing Mr.  Bennett  to  cancel  the  contract  At 
that  time  Mr.  Ladd  was  in  possession  of  all 
of  the  facts  and  drcumstancee  connected 
with  these  alleged  breaches  of  the  contract 
He  told  Mr.  Bennett  that  he  had  not  been 
living  up  to  his  contract,  and  that  he  want- 
ed him  to  cancel  it  He  told  Bennett  that 
they  needed  more  money.  Bennett  refused 
to  cancel  the  contract,  but  offered  to  secure 
for  the  Walnut  Lake  Company  $5,000  in  ad- 
dition to  the  115,000  already  loaned  it  Ladd 
told  Bennett  that  they  had  to  have  the  mon- 
ey  and  that,  if  he  would  not  release  them 
from  the  contract,  they  would  take  that 
Bennett  afterwards  did  arrange  it  and  rais- 
ed the  $5,000  for  the  Walnut  Lake  Company 
as  he  bad  agreed  to  do.  Thus  It  will  be  seen 
that  Ladd  acted  with  the  full  knowledge  of 
all  the  facts  and  circumstances  connected 
with  the  alleged  breaches  of  the  contract 
and  wiU  be  deemed  to  have  waived  them. 
Orayson-McLeod  Lumber  Co.  v.  Slack-Kress 
Tie  &  Stave  Co.,  143  S.  W.  581;  Thomas- 
Hnycke-Martin  Co.  v.  Gray,  »4  Ark.  0,  125 
a.  W.  659,  140  Am.  St  Bep.  03. 

[S]  4.  Can  the  appellant  recover  its  pro- 
spective proQts  as  damages?  In  the  case  of 
Ford  Hardwood  Lumber  Co.  v.  Clement,  97 
Ark.  523,  135  S.  W.  843,  it  is  held :  "Where 
plaintiff  agreed  to  perform  certain  work  for 
defendant;  which  he  was  prevented  from  do- 
ing by  defendant's  fault,  he  is  entitled  to 
recover  the  profits  whicb  the  evidence  makes 
it  reasonably  certain  that  he  would  have 
made  had  defendant  carried  out  Its  con- 
tract" See,  also,  Singer  Mfg.  Co.  v.  W.  D. 
Reeves  Lumber  Co.,  95  Ark.  363,  129  S.  W. 
806;  Spoicer  Med.  Co.  v.  Hall,  78  Ark.  336, 
93  &  W.   9S6. 

[8]  The  burden  was  on  the  appellant  to 
prove  the  amount  of  Its  alleged  damages. 
Gay  Oil  Co.  v.  Muskogee  Refining  Co.,  97 
Ark.  602, 134  8.  W.  639.  In  the  present  state 
of  proof,  as  abstracted,  the  testimony  for 
the  appellant  does  not  aid  us  in  arriving  at 
a  correct  condnsion  as  to  the  amount  of 
damages  suffered  by  appellant    It  la  true 


that  Alf  Bennett,  the  president  of  the  com- 
pany, testified  as  to  the  gross  amount  of 
profits  his  comi>any  would  have  earned,  but, 
according  to  the  terms  of  the  contract,  this 
would  not  be  the  compensation  due  it  In 
arriving  at  the  prospective  profits,  we  must 
look  principally  to  the  testimony  of  Mr. 
Craft,  who  was  the  secretary  of  the  Walnut 
Lake  Company,  and  who  was  introduced  as 
a  witness  by  it  Section  7  of  the  contract 
is  the  one  which  provides  for  the  amount  of 
commissions  to  be  paid.  Craft  testified  that 
considering  the  invoices,  appellant  would  not 
have  made  more  than  a  gross  profit  of  80 
cents  per  thousand  feet  He  also  testified 
that  it  would  cost  appellant  60  cents  per 
thousand  feet  to  sell  the  lumber.  This  would 
leave  it  a  net  profit  of  30  cents  per  thousand 
feet  Under  clause  11  of  the  contract,  local 
sales  of  lumber  in  less  than  car  load  lots 
were  exempt  from  the  commission.  Lumber 
used  by  the  Walnut  Lake  Company  In  the 
erection  of  its  building  was  also  exempt 
l^ben,  too,  it  will  be  remembered  that  ap- 
pellant had  been  paid  for  the  lumber  sold 
by  it  up  to  the  time  that  the  Walnut  Lake 
Company  refused  to  permit  it  to  continue  to 
act  as  sales  agent  Again  Craft  says  that, 
in  sawing  np  lumber,  a  certain  amount  of 
stock  is  always  accumulated,  which  cannot 
be  shipped  at  a  profit  When  all  of  these 
matters  are  considered,  he  estimates  that  no 
more  than  13,000,000  feet  of  lumber  could 
have  been  shipped  by  the  Walnut  Lake  Com- 
pany after  the  time  it  canceled  the  contract 
The  net  profits  that  would  have  accumulated 
to  appellant  from  the  sale  of  this  lumber 
would  be  30  cents  per  thousand  feet  on  13,- 
000,000  feet,  which  amounts  to  $3,900,  and 
this  is  the  amount  appellant  is  entitled  to 
recover  as  damages  in  this  case. 

[7]  5.  Section  958,  Klrby's  Digest,  pro- 
vides that  when  any  corporation  has  sur- 
rendered Its  charter,  the  chancery  coort 
shall  have  jurisdiction  to  pay  its  debts  and 
to  distribute  its  assets  among  the  stock- 
holders according  to  their  several  interests. 
Pursuant  to  this  section  of  the  digest  a  re- 
ceiver was  appointed  for  the  Walnut  Lake 
Company  when  it  surrendered  its  charter. 
During  the  pendency  of  the  proceedings  to 
wind  up  its  affairs,  appellant  filed  Its  inter- 
vention, claiming  damages  for  the  breach  of 
the  contract  with  it.  Inasmuch  as  we  have 
held  that  the  Walnut  Lake  Company  had 
no  right  to  cancel  the  contract,  and  that 
appellant  was  entitled  to  recover  damages 
under  it,  it  follows  that  the  claim  of  appel- 
lant for  damages  was  a  debt  of  the  corpora- 
tion, and  the  assets  of  the  corporation  in 
the  hands  of  the  receiver  are  liable  for  the 
amount  of  this  claim. 

The  decree  of  the  chancellor  will  therefore 
be  reversed,  and  Judgment  entered  here  for 
appellant  In  the  sum  of  $3,900l 
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PUBLISHERS :  GEORGE  BCNAPP  A  CO.  ▼. 

WILK8  et  aL 
(Supreme  Court  of  ArtanmiB.     Not.  11,  1912.) 

1.  GUABANTT    (i   S4*)  —  DiSGHABOE    Ot    OUAS- 
AKTOB— ALTBBATION    OF   INSTBUUENT. 

A  contract  guaranteeing  the  payment  of  the 
price  of  newspapers  furnished  by  a  publisher  to 
a  third  person  was  executed  by  the  guarantor 
at  a  time  a  blank  space  for  the  date  in  the  con- 
tract between  the  publisher  and  the  third  per- 
son existed.  Subsequently  the  third  person  in- 
serted a  date  in  the  contract  which  was  a  date 
subsequent  to  the  date  of  the  contract  of  guar- 
anty, and  which  merely  fixed  a  time  for  the 
commencement  of  the  Uability  of  the  parties. 
Held,  that  the  guarantor  waa  not  relieved  from 
liability  since  the  act  done  did  not  increase  hia 
liability. 

[Ed.  Note.— For  other  cases,  see  Gnaranty, 
Cent  Dig.  i  65 ;   Dec.  Dig.  i  54.*] 

2.  GUABAWTT  (§  54*)— DiBCHARQE  OF  GUABAN- 
TOR ALTKBATION  OF  INBTBUMENT. 

Where  a  contract  of  guaranty,  guarantee- 
ing the  payment  of  the  price  of  newspapers  fur- 
nished by  a  publisher  to  a  third  person,  wag 
executed  at  a  time  the  contract  between  the 
publisher  and  the  third  person  contained  a 
blank  space  as  to  the  number  of  newspapers  to 
be  supplied  daily,  anH  the  guarantor  knew  that 
fact,  the  filling  in  of  the  blank  space  did  not  re- 
lieve the  guarantor  from  liability;  the  guar- 
antor giving  implied  authority  to  fill  up  the 
space  necessary  to  complete  the  contract. 

[Ed.  Note. — For  other  cases,  see  Guarantyt 
Cent  Dig.  J  65;   Dec.  Dig.  f  54.»] 

3.  GUABAHTT  (I  20*) ^DlSCHABGB  OF  QUABAN- 

TOB— FBAUD.  ^     ^ 

One  induced  to  execute  a  guaranty  of  the 
payment  of  the  price  of  newspapers  furnished 
by  a  publisher  to  a  tiiird  person,  by  the  fraud- 
ulent representations  of  the  third  person,  may 
not  escape  liability  to  the  publisher  innocent 
in  the  transaction  and  acting  on  the  contract  of 
guaranty  in  good  faith. 

{Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  I  22;    Dec.  Dig.  8  20.*] 

Appeal  from  Clrcnlt  Court,  Benton  County ; 
J.  S.  Maples,  Judge. 

Action  by  the  Publishers:  George  Knapp  & 
Co,  against  B.  S.  WUks  and  another.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  rendered. 

One  Walter  E.  Isbell  entered  Into  a  wrlttoi 
contract  with  appellant,  dated  Ft  Smith, 
Ark.,  April  30,  1910,  whereby  he  agreed  to 
buy  100  copies  per  day  of  the  St  Louis  Re- 
public at  a  certain  price  named  In  the  con- 
tract The  papers  were  to  be  delivered  In 
St  Louis,  Mo.  To  guarantee  the  perform- 
ance of  the  contract  the  appellees  executed 
to  appellant  the  following  Instrument:  "W», 
the  undersigned,  hereby  become  sureties,  In- 
dividually and  collectively,  for  W.  R.  Isbell, 
and  hold  ourselves  responsible  to  you  tor  the 
prompt  payment  by  him  for  all  copies  of  the 
St  Louis  Republic  furnished  him  by  you. 
We  further  guarantee  that  such  payment 
shall  be  made  at  your  office  in  St  Louis,  Mo., 
and  that  whenever  there  shall  be  default  In 
such  payment  we  guarantee  to  pay  the  amount 
due  on  demand." 

Appellant  sued  appellees  on  account  tor  pa- 
pers furnished  Isbell,  and  tor  which  he  had 


not  paid,  amounting  to  the  sum  of  1178.17. 
The  appellees  answered,  setting  up  the  fol- 
lowing: First,  fraud  in  securing  the  execu- 
tion of  the  contract  sued  on;  second,  that 
the  contract  sued  on  had  been  materially  al- 
tered In  this:  that  the  words  "Ft  Smith, 
Arl^ansas,  April  30,  1910,"  and  the  words 
"one  hundred"  had  lieen  inserted  in  contract 
with  Isbell  after  the  contract  of  guaranty 
was  signed  by  appellees,  and  the  contract  of 
guaranty  was  therefore  void;  third,  that  the 
agreed  place  of  performance  was  at  Benton- 
viUe,  when  the  contract  designated  "Ft 
Smith."  The  testimony  of  the  appellees  tend- 
ed to  show  that  at  the  time  they  executed  the 
contract  of  guaranty  the  words  "Ft  Smith, 
Arlutnsas,  April  80,  1910,"  and  the  words 
"one  hundred"  were  not  In  the  contract 
That  the  places  where  these  words  now  oc- 
cur were  blanic  spaces.  The  appellees  lived 
at  BentonvlUe,  Ark.  Isbell  had  been  selling 
papers  there.  He  brought  the  contract  of 
guaranty  to  appellees  and  told  them  that  he 
was  going  to  continue  to  sell  papers  In  Ben- 
tonville,  and  upon  that  representation  ap- 
pellees executed  the  contract  They  would 
not  have  executed  the  contract,  as  they  stat- 
ed, if  they  had  known  that  Isbell  was  going 
to  sell  the  papers  at  Ft  Smith  instead  of 
at  BentonvlUe.  He  was  a  one-legged  boy, 
and  they  were  willing  to  sign  the  bond, 
thinking  that  he  was  going  to  continue  the 
sale  of  papers  in  BentonvlUe.  They  never 
had  any  correspondence  with  the  appeUant 
before  signing  the  guaranty. 

The  court  refused  to  direct  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  in  suit, 
and  the  Jury  returned  a  verdict  in  favor  of 
appellees,  and  from  this  judgment  In  their 
favor  this  appeal  Is  duly  prosecuted. 

Dick  Rice,  of  BentonvUle,  for  appeUant 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  Conceding  that  the  blank  spaces  In  the 
contract  were  filled  in  by  inserting  in  the 
blank  for  the  date  the  words  "Ft  Smith, 
Arkansas,  April  30,  1910,"  and  In  the  blank 
space  left  for  the  number  of  copies  of  the 
paper  the  words  "one  hundred,"  and  that 
these  Insertions  were  made  by  Isbell  after 
the  contract  of  guaranty  was  executed  by 
t^^  appellees,  still  we  are  of  the  opinion 
that  these  wer^  Immaterial  alterations  that 
did  not  affect  the  liability  of  appellees  under 
their  contract  of  Tuarar^v.  Under  the  un- 
disputed evidence,  the  ou.y  object  of  Insert- 
ing the  date  in  tJie  contract  between  Isbell 
and  the  appeUant  was  to  fix  a  time  when 
the  liability  of  IsbeU  and  the  appellees  for 
the  papers  furnished  should  begin.  The  con- 
tract between  Isbell, and  appellant  contained 
this  provision:  "This  contract  will  be  In 
effect  when  duly  approved."  It  was  immate- 
rial, under  the  provisions  of  the  contract,  as 
to  the  date  that  the  contract  bore;  for  the 
liabUity  of  the  appellees  would  commence, 
under  the  provision  above  quoted,  from  the 
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time  of  Its  approTaL  Tbe  contract,  under  Its 
terms,  took  effect  from  that  date.  The  con- 
tract between  Isbell  and  appellant  does  not 
allow  on  Its  face  tbe  date  wben  it. was  ap- 
proved, nor  is  there  any  evidence  aliunde 
as  to  whoi  It  was  approved;  but  tbe  ap- 
proval, of  conrse,  could  not  have  been  before 
the  contract  was  executed,  and  in  tbe  ab- 
sence of  proof  it  must  be  assumed  that  the 
contract  was  approved  on  the  day  of  Its  ex- 
ecution. 

The  contract  of  guaranty  was  dated  April 
22,  1910,  eight  days  prior  to  the  date  of  the 
contract  between  Isbell  and  appellant  There- 
fore the  liability  of  appellees  is  not  Increased 
by  the  Insertion  of  the  date  in  the  contract 
between  IsbeU  and  appellant  subsequent  to 
the  date  of  the  contract  of  guaranty  upon 
which  they  are  sued.  The  appellees,  under 
their  contract  of  guaranty,  became  respon- 
sible to  the  appellant  "for  the  prompt  pay- 
ment by  him  for  all  copies  of  the  St.  Louis 
Republic  furnished  him." 

[2]  So  far  as  the  contract  Is  concerned, 
the  number  of  papers  was  not  specified,  and 
there  is  no  evidence  to  show  that  the  number 
was  agreed  upon.  On  the  contrary,  a  blank 
space  was  left  in  tbe  contract  between  Isbell 
and  appellant  to  be  filled  In,  according  to 
the  undisputed  evidence.  Therefore  the  fil- 
ling In  of  the  number  of  copies  of  the  paper 
to  be  furnished  IsbeU  by  appellant  was  not 
an  alteration  which  appellant  was  not  au- 
thorized to  make.  "If  a  party  to  an  instru- 
ment intrusts  it  to  another  for  use  with 
blanks  not  filled,  snch  Instrument,  so  de- 
livered, carried  on  its  face  an  implied  au- 
thority to  fill  up  the  blanks  necessary  to 
perfect  the  same,  and  the  person  to  whom 
the  instrument  is  so  intrusted  must  be  deem- 
ed the  agent  of  the  party  who  committed  the 
instrument  to  his  custody,"  2  Cyc.  159. 
See  White-Wllson-Drew  Co.  v.  EgelhofC,  96 
Ark.  105,  131  S.  W.  208.  Here  the  appel- 
lees executed  the  bond  in  suit,  agreeing  to 
be  liable  to  appellant  for  all  the  papers  it 
famished  Isbell,  and  this  bond  was  deliv- 
ered to  the  obligee.  This  was  authority  for 
the  appellant  to  Insert  the  number  of  papers 
famished  in  the  contract  between  It  and  Is- 
beU. See  Inhabitants  of  Sonth  Berwick  v. 
Hnntress,  53  Me.  89,  87  Am.  Dec  539. 

The  uncontradicted  evidence  showed  that 
appellees  knew  when  they  executed  the  bond 
In  suit  that  there  were  blanks  in  the  con- 
tract between  IsbeU  and  appellant  to  be  filled 
by  tbe  appellant  The  filling  in  of  these 
blanks,  therefore,  did  not  relieve  the  appel- 
lees of  liability  on  their  contract. 

[3]  If  IsbeU,  by  making  false  representa- 
tions to  app^dlees,  perpetrated  a  fraud  upon 
tbem  which  induced  them  to  sign  the  instru- 
ment In  suit,  the  api)ellant  was  In  no  man- 
ner responsible  for  that  fraud,  for  there  is 
nothing  to  show  that  appellant  at  the  time  it 
entered  into  the  contract  with  IsbeU  to  fur- 
nish the  papers  had  knowledge  of  the  facts 


which  appeUees  claim  constitnted  a  fraud 
upon  them.  Appellant  was  innocent  in  thb 
transaction,  and  it  approved  the  contract  of 
guaranty  in  suit  and  acted  upon  it  in  good 
faith.  The  appellees,  by  signing  the  instru- 
ment of  guaranty,  enabled  Isbell  to  procure 
the  papers  from  appellant  under  his  con- 
tract The  appellees,  therefore,  are  not  In  a 
position  to  defeat  anpellant's  claim  by  a 
charge  of  fraud.  They  are  estopped  from 
setting  up  any  charge  as  against  the  claim  of 
appeUant  "It  is  no  defense  to  an  action 
upon  a  bond  that  the  sureties  were  ignorant 
as  to  the  extent  of  the  obligation  assumed 
or  were  misled  by  the  principal  in  reference 
thereto,  in  the  absence  of  proof  that  the 
obligee  was  a  party  to  the  fraud."  Western 
N.  T.  Life  Ins.  C!o.  v.  DeWltt  W.  CTinton, 
66  N.  X.  326;  Powers  v.  Clarke,  127  N.  T. 
417,  28  N.  E.  402;  20  Cyc.  1419;  Bascom 
V.  Smith,  164  Mass.  61,  41  N.  E.  ISO ;  Lucas> 
v.  Owens,  113  Ind.  521,  16  N.  B.  196;  Mc- 
Williams  v.  Mason,  31  N.  Y.  294,  cited  in 
appellant's  brief. 

The  court  should  have  directed  a  verdict 
in  favor  of  the  appeUant  For  the  error  in 
refusing  to  do  so  tbe  Judgment  is  reversed, 
and  Judgment  wlU  be  entered  here  in  favor 
of  appellant  for  $178.17,  the  amount  of  its 
claim,  with  interest  at  6  per  cent,  per  annum 
from  AprU  25,  1911,  the  date  of  the  filing 
of  suit 


PREEO  VALLEY  R.  CO.  v.  HODGES, 

Secretary  of  State. 

(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Railboads  (I  32*)  —  RAHJaoAD  Compa- 
nies—Dissoldtion—"  Ant  COBPOEATION"— 
"Such." 

Kirby's  Dig.  {  957,  provides  that  any  cor- 
poration may  surrender  its  charter  by  a  resolu- 
tion, on  filing  a  certified  copy  of  the  resolutioD 
with  the  Secretary  of  State  and  the  clerk  of 
the  county  in  which  "such  corporation"  is  or- 
ganized. When  that  section  was  adopted  as  a 
part  of  the  act  of  April  12,  1893  (Laws  1893, 
p.  265),  railroad  corporations  could  be  organ- 
ized by  filing  the  articles  of  association  with 
the  Secretary  of  State,  while  mannfactaring 
and  other  business  corporations  were  required 
by  Kirby's  Dig.  |  845,  to  file  their  articles  of 
association  and  certificate  with  tbe  clerk  of 
the  county  in  which  they  were  to  have  their 
principal  place  of  business  and  also  with  the 
Secretary  of  State.  Held,  that  section  957 
does  not  apply  to  railroad  corporations  "such" 
meaning,  previously  mentioned  or  specified,  and 
the  phrase  "in  which  such  corporation  is  or- 
ganized" limiting  "any  corporation"  to  those 
required  to  file  their  articles  and  certificate 
with  the  clerk  of  the  county  in  which  they  are 
to  have  their  principal  place  of  business. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f|  63-69;    Dec.  Dig.  |  32.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  419;  vol.  7,  pp.  6750-^754;  vol. 
8,  p.  7808.] 

2.  COBPOBATIONS       (|      596*)  —  DiBSOLimON— 

Right  to  Dissolve. 

In  the  absence  of  statute,  strictly  private 
corporations  may  surrender  their  charters  and 
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disaolre  vblnntarOy  except  to  tar  aa  creditors 
have  a  right  to  object. 

[Ed.  Note.— For  other  cafses,  see  Corpora- 
tions, Cent.  Dig.  U  2386,  2387;  Dec  Dig.  f 
598.*J 

3.   RaiXBOADS    (I  18*)— RAII.BOAD   COUFANIES 

— PowEBS  AND  Duties. 

Railroad  corporations  have  powers  not 
enjoyed  b;  strictly  private  corporations  and 
are  required  to  perforin  public  duties  which 
such  private  corporations  do  not  owe. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  {$  8»-44;   Dec.  Dig.  {  18.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fulk,  Judge. 

Petition  by  Freeo  Valley  Railroad  Com- 
pany for  a  writ  of  mandamus  against  EJarle 
W.  Hodges,  Secretary  of  State.  From  a 
Judgment  sustaining  a  demurrer  to  the  pe- 
tition, the  petitioner  appeals.    Affirmed. 

Gaugban  &  SUford,  of  Camden,  for  ap- 
pellant Hal  L.  Norwood,  Atty.  Gen.,  and 
Wm.  H.  Rector,  Asst  Atty.  Gen.,  for  ap- 
pellee. 

HART,  J.  Appellant,  Freeo  YaUey  Rail- 
road Company,  Is  a  railroad  corporation  oi^ 
ganlzed  under  the  laws  of  the  state  of  Ar- 
kansas and,  as  such,  presented  to  tbe  Sec- 
retary of  State  a  certified  copy  of  a  resolu- 
tion adopted  by  Its  stockholders  for  the  pur- 
pose of  surrendering  Its  charter,  claiming 
that  It  had  a  right  to  do  so  under  section 
957,  Elrby's  Digest  The  Secretary  of  State 
declined  to  file  the  resolution.  Appellant 
then  filed  a  petition  In  the  Pulaski  circuit 
court  asking  for  a  writ  of  mandamus  against 
the  Secretary  of  State  to  compel  him  to  do 
so.  To  this  petition  the  appellee  filed  a  de- 
murrer which  was  sustained  by  the  circuit 
court    The  case  Is  here  on  appeaL 

[1]  The  only  Issue  raised  by  the  appeal 
Is:  Can  appellant  surrender  Ite  charter  by 
complying  with  section  957,  Klrby's  Digest? 
It  Is  as  follows :  "Any  corporation  may  sur- 
render. Its  charter  by  resolution  adopted  by 
the  majority  In  value  of  the  holders  of  the 
stock  thereof  and  a  certified  copy  of  such 
resolution  filed  in  the  office  of  the  Secretary 
of  State,  and  a  copy  thereof  filed  In  the  office 
of  the  county  clerk  of  the  county  In  which 
such  corporation  is  organized,  shall  hare  ef- 
fect to  extinguish  such  corporation." 

[2]  It  is  contended  that  the  words  "any 
corporation"  as  used  In  tbe  act  Includes  rail- 
road corporations.  In  tbe  absence  of  a  stat- 
ute on  the  subject,  the  decided  weight  of  au- 
thority Is  that  strictly  private  corporations 
may  surrender  their  charters  and  dissolve 
themselves  except  so  far  as  creditors  have  a 
right  to  object. 

[3]  On  the  other  hand,  railroad  corpora- 
tions are  Invested  with  certain  powers  not 
enjoyed  by  strictly  private  corporations,  and 
they  also  are  required  to  perform  certain 
duties  to  the  public  which  the  latter  do  not 


owe.     Elliott  on  Railroads,  vol  1,  par.  60S. 

It  win  be  presumed  that  the  Legislature 
liad  knowledge  of  tbe  state  of  the  law  as  It 
existed  at  the  time  tbe  act  In  question  was 
passed.  The  section  of  the  act  under  consid- 
eration Is  a  part  of  an  act  of  the  Legisla- 
ture in  regard  to  the  dissolution  of  corpo- 
rations. The  act  was  iwssed  April  12,  1893 
(Laws  1893,  p.  265).  At  that  time  there  was 
no  board  of  railroad  incorporation.  Rail- 
road corporations  could  be  organized  by  the 
persons  desiring  to  form  such  corporations 
complying  with  the  requisites  of  the  statute 
and  filing  their  articles  of  association  with 
the  Secretary  of  State.  Manufacturing  and 
other  business  corporations  were  required  to 
file  their  articles  of  association  and  certifi- 
cate with  the  county  clerk  of  the  county  In 
which  tbe  corporation  was  to  have  its  prin- 
cipal place  of  business,  and  then  to  file  said 
articles  and  certificate  bearing  the  indorse- 
ment of  tbe  county  clerk  In  the  office  of  the 
Secretary  of  State.  The  act  provides  that 
said  certificate  shall  be  recorded  by  the  coun- 
ty clerk  and  Secretary  of  State  in  books  kept 
by  them  for  that  purpose.  Elrby's  Digest, 
I  845.  The  Ejection  of  the  act  under  con- 
sideration provides  that  any  corporation 
may  surrender  Ita  charter  by  ffilng  a  certi- 
fied copy  of  the  resolution  with  the  Secre- 
tary of  State  and  a  copy  thereof  with  tbe 
county  clerk  of  the  county  in  which  such 
corporation  la  organized. 

"Such"  Is  defined  by  Webster  as  "having 
the  particular  quality  or  character  specified ; 
certain;  representing  the  object  as  already 
particularized  In  terms  which  are  not  men- 
tioned." That  is  to  say,  it  Is  used  in  the 
sense  of  previously  mentioned  or  specified. 
It  is  evident  then  that  the  word  "such"  has 
reference  solely  to  any  corporation  which 
was  authorized  and  directed  to  file  its  ar- 
ticles of  association  with  the  county  derk 
by  the  act  under  which  It  was  incorporated. 
As  we  have  seen,  manufacturing  and  busi- 
ness corporations  alone  are  required  to  file 
their  articles  of  association  and  certificate 
with  the  Secretary  of  State  and,  also,  with 
the  clerk  of  the  county  court  of  the  county  in 
which  they  are  organized.  Therefore,  the 
phrase  "in  which  such  corporation  is  organ- 
ized" llmlto  the  words  "any  corporation"  to 
corporations  which  are  required  to  file  a  copy 
of  their  articles  and  certificate  vrlth  the 
clerk  of  the  county  in  which  the  incorpora- 
tion is  to  have  ita  principal  place  of  busi- 
ness, and  such  corporations,  being  corpora- 
tions formed  for  manufacturing  and  other 
business  purposes,  alone  have  the  right  to  anr- 
render  their  charters  without  the  consent  of 
the  state,  and  the  act  In  question  was  passed 
for  the  purpose  of  providing  a  method  by 
which  voluntary  dissolution  should  be  made. 

The  Judgment  will  be  affirmed. 
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Mcpherson  v.  oonsoudated  casual- 
ty CO. 

(Supreme  Court  of  Arkansas.    Nor.  18,  1912.) 

1.  Appbai,  and   Ebbob   (I  118*)  —  Settinq 
Abidb  DE7ACL,T  .Tcdoment— Appeaxabiuty. 

An  appeal  from  an  order  setting  aside  a 
default  judgment  must  be  dismissed  as  prema- 
ture. 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  758-735;  Deo.  Dig.  S 
113.  •] 

2.  Appbal  and  EIrbob  (I  ti.7*)  —  Seitino 
Abidb  Dbfaui/t  Judgment— Appealabilitt. 

Under  Kirby's  Dig.  {  1188,  prodding  that 
no  appeal  from  an  order  granting  a  new  trial 
shall  be  effectual  unless  the  notice  of  appeal 
contains  an  assent  by  appellant  that,  if  the  or- 
der be  affirmed,  judgment  absolute  shall  be 
rendered  against  him,  an  appeal  from  an  order 
vacating  a  default  jndgi&cnt  and  granting  a  new 
trial  made  in  the  term  at  which  the  judgment 
was  rendered  must  be  dismissed,  unless  the 
notice  of  appeal  contains  appellant's  assent  to 
a  judgment  against  him  on  tlie  affirmance  of 
the  order. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2140-2143;  Dec.  Dig.  { 
417.*] 

AH>eal  ftom  Clrcnlt  Court,  Craighead 
Oonnty ;  W.  J.  Driver,  Judge. 

Action  by  J.  M.  McPherson,  administrator 
of  Albert  McPherson,  against  the  Consolidat- 
ed Gasnalty  Company.  From  an  order  set- 
ting aside  a  default  Jadgment,  plaintiff  ap- 
peals.   Dismissed. 

J.  M.  McPherson,  as  administrator  of  the 
estate  of  Albert  McPherson,  deceased,  sued 
the  Consolidated  Casualty  Company  and  the 
sureties  upon  the  bond  which  it  gave  to  do 
business  in  this  state  in  the  Craighead  cir- 
cuit court  upon  a  -certain  policy  of  insur- 
ance set  out  in  the  complaint  It  was  alli- 
ed that  plaintiff's  Intestate  was  entitled  to 
certain  Indemnities  on  account  of  his  Illness 
prior  to  his  death.  The  defendant  failed  to 
answer  or  otherwise  plead,  and  on  the  fourth 
day  of  the  term  the  court  awarded  Judgment 
for  the  want  of  an  answer  for  the  amount 
sued  for.  Defendant's  attorney,  who  lived 
at  Pine  Bluff,  filed  an  affidavit  in  which  he 
stated  that  he  had  never  practiced  In  the 
Craighead  circuit  court,  and  was  unacquaint- 
ed with  the  terms  of  that  court;  that  he 
had  made  inquiry,  and  had  been  misled  as  to 
the  date  of  this  court  The  plaintiff,  how- 
ever, was  In  no  manner  responsible  for  this 
misapprehension.  On  the  day  of  filing  this 
affidavit,  the  defendant  also  filed  an  answer 
controverting  all  the  material  allegations  In 
the  complaint  and  specially  pleaded  as  a 
bar  to  any  recovery  the  Intestate's  failure 
during  his  illness  to  have  reports  made  as, 
it  alleged,  was  required  by  the  terms  of  the 
policy  of  insurance.  It  also  alleged  that  in 
the  lifetime  of  the  intestate  it  had  paid  to 
him  all  sums  of  money  for  which  it  could  be 
liable  tinder  the  policy.  The  court  below 
treated  this  answer  as  a  motion  to  vacate, 
and  get  aside  the  default  Judgment,  and  en- 


tered an  order  to  that  effect.  Plaintiff  ex- 
cepted to  the  action  of  the  court  setting  aside 
the  default  Judgment  and  prayed  an  appeal, 
which  was  granted. 

Basil  Baker,  of  Jonesboro,  for  appellant 
Hawthorne  &  Etoiwthome,  of  Jonesboro,  and 
Danaher  &  Danaher,  of  Pine  Bluff,  for  appel- 
lee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  This  appeal  must  be  dismissed 
for  the  reason  that  it  was  prematurely  taken. 
Oases  cannot  be  tried  by  piecemeal,  and  one 
cannot  delay  the  final  adjudication  of  a 
cause  by  aK>ealing  from  the  separate  order 
of  the  court  as  the  catise  progresses.  When 
a  final  order  or  Judgment  has  been  entered 
In  the  court  below  determining  the  relative 
right  and  liabilities  of  the  respective  parties, 
an  appeal  may  then  be  taken,  but  not  t>efore. 
No  such  final  Judgment  has  been  entered 
here,  and  the  appeal  must  be  dismissed. 

[2]  In  the  case  of  Ayers  v.  Anderson-Tul- 
ley  Co.,  89  Ark.  162,  116  S.  W.  200,  it  was 
said :  "It  Is  only  from  final  Judgments  and 
decrees  which  conclude  the  rights  of  the  par- 
ties with  respect  to  the  subject-matter  of  the 
controversy  'that  appeals  may  be  taken  to 
this  court,  and  it  mtist  be  conceded  that  an 
order  vacating  a  Judgment  or  granting  a 
new  trial  made  in  the  term  at  which  the 
Judgment  was  rendered  Is  not  appealable,  ex- 
cept on  the  terms  prescribed  by  the  statute." 
The  statute  referred  to  is  section  1188,  Kir- 
by's Digest  And  In  this  case,  even  if  the 
action  of  the  court  below  was  equivalent  to 
the  granting  of  a  new  trial,  that  action  of  the 
court  could  not  be  reviewed  on  an  appeal, 
"unless  the  notice  of  appeal  contains  an  as- 
sent on  the  part  of  the  appellant  that  if  the 
order  be  affirmed.  Judgment  absolute  shall  be 
rendered  against  appellant"  The  language 
quoted  is  from  the  second  subdivision  of 
section  1188,  Kirby's  Digest  No  such  notice 
was  filed  in  this  case,  and  for  this  reason,  if 
tor  no  other,  this  appeal  must  be  dismissed. 
And  In  the  case  last  cited  the  following  lan- 
guage was  used  In  quoting  from  the  case  of 
Hundngton  v.  Finch,  3  Ohio  St  445:  "The 
Ohio  court  in  construing  a  statute  similar 
to  the  one  prevailing  In  this  state,  with  ref- 
erence to  appeals  said:  'The  court  of  com- 
mon pleas  has  ample  control  over  its  orders 
and  Judgments  during  the  term  at  which 
they  are  rendered  and  the  power  to  vacate 
or  modify  them  in  Its  discretion.  But  this 
discretion  ends  with  the  term,  and  no  such 
discretion  exists  at  a  subsequent  term  of 
the  court' "  See,  also,  1  Crawford's  Digest, 
"Appeal  and  Error,"  I,  d;  Womack  v.  Con- 
nor, 74  Ark.  354,  85  S.  W.  783;  Gates  v. 
Solomon,  73  Ark.  8,  83  S.  W.  348;  Osborn 
V.  Le  Malre,  82  Ark.  490,  102  S.  W.  372; 
Sanders  v.  Plunkett,  40  Ark.  507;  Mallett  v. 
Hampton,  04  Ark.  119,  126  S.  W.  92. 

Appeal  dismissed. 
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KEITH  ▼,  WHEELER. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Tbusts   (I  89*)— Purchase-Monet  Tbueti 

— SUFFICMNCT  OF  EVIDENCE. 

Evidence,  in  ejectment  for  land  purchas- 
ed by  complainant's  father  and  which  he  caused 
to  be  conveyed  in  part  to  defendant,  a  step- 
daughter, held  not  to  overcome  the  presump- 
tion that  the  land  was  conveyed  to  her  as  a 
gift,  so  that  there  was  no  resulting  purchase- 
money  trust  in  the  father's  favor. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent. 
Dig.  il  134-137;   Dec.  Dig.  {  89.*] 

2.  TBUSTB    (I    72*)— POBCHABE-MONET    TBUST. 

A  trust  results  in  favor  of  one  purchasing 
land  with  his  own  money  and  taking  title  in  an- 
other's name,  unless  the  nominal  purchaser  oc- 
cupies a  fiduciary  relation  such  as  wife  or  child. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  a  102,  103;   Dec  Dig.  {  72.»] 

3.  Tbttstb  (J  80*)—PnBCHA8E- Monet  Tbust— 
Evidence. 

A  purchase-money  troet  can  only  be  es- 
tablished by  clear,  convincing,  and  satisfactory 
evidence. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  if  134-137;    Dec.  Dig.  {  89.*] 

4.  TBnSTS    (I   86*)— PUBOHABK-MONBT   Tbubt 

— ^BuBDEN  OF  Proof. 

While  it  is  presumed  that  a  purchase-mon- 
ey trust  results  in  favor  of  one  pas'ing  the  price 
for  land  purchased  in  another's  name,  the  bur- 
den of  proof  on  the  whole  case  is  upon  the  one 
claiming!  the  existence  of  a  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  g  128;    Dec.  Dig.  |  86.*] 

5.  Tena.nct  in  Oomuon  (|  15*)— Cotenantb. 

The  possession  of  a  tenant  in  common  is 
not  regarded  as  adverse  to  his  cotenant  so  as 
to  start  limitations  running  against  liim. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  U  42-52;  Dec.  Dig.  f  15.*] 

Appeal  from  Pulaski  Chancery  Court;  John 
E.  Martlneau,  Chancellor. 

Action  by  Alex  M.  Keith  against  Amelia 
Ih  Wheeler.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Appellant  brought  suit  In  ejectment  against 
appellee  for  the  possession  of  lot  4,  block  94, 
In  the  city  of  Little  Rock,  claiming  to  be 
the  owner  thereof,  and  that  appellee  had 
been  In  unlawful  possession  of  same  since 
September,  1908.  Appellee  answered  deny- 
ing that  appellant  was  the  owner  of  the 
property  and  that  he  was  In  unlawful  pos- 
session thereof.  Alleged  that  the  property 
was  purchased  by  his  father,  James  Keith, 
and  paid  for  with  his  own  money,  but  for 
some  reason,  unknown,  the  deed  was  taken 
in  the  name  of  ai^)ellee;  that  bis  father  con- 
tinued in  the  undisputed  and  adverse  pos- 
session of  the  property,  claiming  it  as  bis 
own,  until  his  death,  on  September  14,  1908, 
and  pleaded  the  seven-year  statute  of  limi- 
tations. Appellant  replied,  denying  that 
James  Keith  purchased  the  property  for 
his  own  use  and  benefit,  alleged  that  It  was 
purchased  out  of  his  consideration  and  love 
and  affection  for  her  and  given  to  her  on 
that  account  and  for  services  rendered  and 
to  be  rendered  for  him  by  her;  that  he  was 


never  In  the  adverse  possession  thereof,  and 
at   all   times,  acted   in ,  the   control  of  said 
property  as  her  agent  and  made  no  adverse 
claim  thereto.     The  cause  was,   by   agree- 
ment,  transferred   to    the   chancery    court, 
where  appellant   filed   an   amended   answer 
and  cross-complaint,  reiterating  bis  claim  of 
equitable  ownership  as  in  the  first  answer 
and  praying  that  the  legal  title  to  one-half 
of  the  property  be  divested  out  of  plaintiff 
and  vested  in  him  and  his  title  quieted  there- 
to.    Appellee  replied  to  the  cross-complaint, 
alleging  that  in  1850,  when  she  was  a  small 
child,  her  mother,  Elizabeth  Wheeler,  mar- 
ried James  Keith,  father  of  appellant,  from 
which  marriage   be   was  bom;   that  from 
that  time  until  the  death  of  James  Keith 
she  was  a  member  of  the  family  of  said 
James  Keith  and  lived  at  his  home  a  great- 
er part  of  the  time  and  was  treated  by  him 
as  his  daughter  and  looked  upon  tilm  as  her 
father,    waited   upon    him   as    a    daughter 
should,  and  that  he  advised  her  and  attend- 
ed to  business  matters  for  her,  as  a  fkther 
would  In  such  relations;  that  she  was  paid 
no  regular  sums  for  her  services  in  the  house 
or  in  his  office,  where  she  worked,  but  given 
various  sums  at  different  times,  but  noth- 
ing like  what  her  services  were  reasonably 
worth;    that  he  was  from  March,  1889,  untU 
the  time  of  his  death,  a  man  of  large  prop- 
erty, and  gave  her  a  one-half  undivided  in- 
terest in  the  lot  In  controversy  at  that  time 
In  recognition  of  the  services  rendered  by 
her  in  looking  after  business  matters  in  St. 
liOuis   and   elsewhere  and   for   her  services 
in    waiting    upon    himself    and    plaintiff's 
mother,  in  CMislderation  for  love  and  affec- 
tion.   Denied  that  James  Keith  bought  the 
lot  in  controversy  for  his  own  benefit,  and 
that   he   held    exclusive   possession   of  the 
same   and   that   appellant   ever  acquired   a 
beneficial   ownership  in   said  lot,   and   that 
she  never  knew  of  the  existence  of  the  deed 
to  said  lot  until  after  the  death  of  James 
Keith.    Denied  that  she  had  no  iKKisession 
of  same  until  after  June  2,  1910,  nor  any 
possession  thereafter  until  by  virtue  of  the 
commissioners'  deed  of  June  22,  1910,  con- 
veying the   other  undivided   half   interest 
Denied  that  the  trust  resulted  to  him  is  fa- 
vor of  James  Keith,  or  that  he  became  the 
equitable  owner  of  the  lot  and  that  she  held 
the  title  for  him,  and  alleged  that  he  acted 
solely  as  her  agent  in  all  matters  in  regard 
to  the  control  of  said  property  and  the  col- 
lection of  the  rents. 

It  appears  that  James  Keith  married  Eliz- 
abeth Wheeler  In  St.  Louis  in  1850,  who,  at 
the  time,  was  the  mother  of  Amelia  Wheeler, 
appellee,  and  another  daughter,  who  later 
became  Mrs.  Pierce,  and  that  appellant  is  the 
only  surviving  child  of  said  marriage.  Aft- 
er the  marriage,  they  lived  in  St  Louis,  un- 
til 1874;  the  daughters  by  the  former  mar- 
riage living  with  the  family  as  their  children 
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and  were  treated  by  James  Keith  as  daogb- 
ters  and  looked  upon  him  as  the  head  of  the 
famUy  and  as  their  father  and  so  recognized 
blm.  In  1874,  James  Keith  and  his  wife 
moved  to  Little  Rock,  and  the  daughters,  at 
the  time  being  grown  and  worklag  in  St 
Lonls,  did  not  come  to  Little  Rock,  although 
urged  to  do  80  by  Mr.  Keith,  but  remained  in 
St.  Louis  In  their  dressmaking  business  for 
some  years.  The  relations  between  the  par- 
ties continued  intimate,  and  close  through 
the  years,  and  in  1891  lira.  Pierce,  in  re- 
sponse to  frequent  invitations,  came  to  Lit- 
tle Rock  and  made  her  home  again  with  Mr. 
and  Mrs.  Keith,  and  two  years  later  appel- 
lee also  came  in  response  to  like  invitations 
and  did  likewise.  Appellee,  before  her  com- 
ing to  Little  Rock,  attended  to  the  business 
Interests  of  James  Keith,  still  retained  in 
St  Loula,  and  performed  various  and  sundry 
services  for  him  In  relation  thereto,  with- 
out any  charge  for  such  services,  being  giv- 
en presents  by  Mm  and  advice  in  regard  to 
investments  and  matters  of  business.  On 
March  0,  1899,  James  Keith  purchased  the 
lot  in  controversy,  and  tiad  the  deed  thereto 
made  to  his  wtte,  appellee's  mother,  and  to 
appellee  Jointly.  This  was  I>efore  she  came 
to  Little  Rock  to  live  with  them.  After  her 
arrival,  he  told  her.  In  the  presence  of  her 
mother,  that  lie  bad  purchased  the  lot  and 
bad  It  deeded  to  herself  and  her  mother  as 
a  present  to  them,  and  she  later  went  into 
his  oflBce  and  helped  to  attend  to  his  affairs 
In  business,  as  well  as  to  take  care  of  his 
household  and  personal  belongings,  and  at- 
tend to  the  wants  of  her  mother,  his  wife, 
who  was  sick.  He  paid  her  $30  a  month 
for  two  or  three  months  after  she  went  into 
his  office,  and  thereafter,  although  she  con- 
tinued to  work  in  his  office  and  care  for  his 
affairs  at  home,  for  about  15  years  and  un- 
til his  death,  he  paid  her  no  stated  salary, 
but  gave  her  money  along  as  she  request- 
ed it 

Before  his  death,  when  he  was  an  old  man 
and  during  his  visit  to  the  old  world,  he 
frequently  vnnte  to  her  about  matters  of 
business,  his  own  feeling  and  health,  and 
sent  messages  of  affection  to  her,  his  son, 
Alex  Keith,  and  appellee's  sister.  Appellee 
stated  that  be  never,  at  any  time,  claimed 
to  be  the  owner  of  the  property  after  he 
told  her  be  had  it  conveyed  to  her  and  ^r 
mother  as  a  gift,  and  that  he  consulted  her 
with  reference  to  having  another  house  plac- 
ed upon  the  lot  after  Its  purchase,  and  ap- 
proved her  idea  and  had  a  house  moved 
tbereon.  He  collected  the  rent  and  paid  the 
taxes,  during  the  life  of  his  wife  and  on  up 
to  the  time  of  his  death,  and  did  not  account 
to  appellee  for  rents,  but  made  no  claim  of 
ownersUp  to  the  lot  It  is  not  disputed  that 
the  conveyance  was  intended  as  a  gift  to 
che  other  undivided  half  of  the  lot  to  appel- 
lee's mother,  nor  that  appellee  became  the 


owner  thereof  at  the  partition  sale.  Appel- 
lant was  a  man  of  large  means  and  prop- 
erty on  the  date  of  the  conveyance  to  his 
wife  and  daughter  In  March,  1899,  and  con- 
tinued so  until  his  deatli.  The  bouse  testi- 
fied to  by  appellee  as  having  been  moved 
upon  the  lot  in  controversy  by  James  Keith 
after  consultation  with  her  and  her  approv- 
al of  the  plan  was  put  there  in  1904. 

Tlie  court  found  that  appellee  was  the 
owner  of  the  lot  and  had  been  the  own» 
of  the  undivided  one-balf  Interest  In  same 
since  March  2,  1899,  and  was  entitled  to  the 
rents  and  profits  collected  by  appellant  and 
rendered  a  decree  for  the  recovery  thereof, 
for  the  possession  of  the  lot  and  said  rents, 
from  which  Judgment  appellant  appealed. 

James  Coates  and  John  W.  Blackwood, 
both  of  Little  Rock,  for  appellant  RatclifTe 
A  RatdUfe,  of  Little  Bock,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  insisted  for  appellant  that 
a  trust  resulted  to  James  Keith,  appellaut's 
father,  by  operation  of  law,  upon  the  pur- 
chase of  the  lot  In  controversy,  and  that  ap- 
pellee's daim  is  barred  by  laches  and  limita- 
tions. 

[2]  "Whoi  a  man  buys  an  estate  and  takes 
the  deed  In  the  name  of  a  stranger,  a  trust 
results  by  operation  of  law  to  him  who  ad- 
vances the  purchase  money.  If,  however, 
the  nomlal  purchaser  is  the  wife  or  the  child 
of  the  person  from  whom  the  money  comes, 
it  is  presumed  to  have  been  an  advancement 
or  a  gift  But  this  presumption  is  not  con- 
clusive. It  may  be  rebutted  by  antecedent 
or  contemporaneous  declarations  and  cir- 
cumstances which  tend  to  prove  the  intention 
of  the  i)erson  who  furnished  the  money  to 
buy  the  estate  that  the  grantee  should  hold 
as  trustee  and  not  beneficially  for  himself." 
Mllner  v.  Freeman,  40  Ark.  67;  Foster  v. 
Treadway,  98  Ark.  452,  136  a  W.  934; 
Spradling  v.  Spradling,  142  S.  W.  850.  "But 
a  determination  of  the  question  as  to  wheth- 
er or  not  such  trust  resulted  from  the  trans- 
action depends  entirely  upon  the  intention 
of  the  parties  themselves.  When  a  husband 
pays  the  purchase  money  and  takes  the 
deed  In  the  name  of  bis  wife,  the  law  pre- 
sumes that  it  was  bis  Intention  to  make 
a  gift  to  her  of  the  land,  because  he  is  un- 
der obligations  to  provide  for  her."  Sprad- 
ling V.  Spradling,  142  8.  W.  850. 

[3]  Such  a  trust  csnnot  be  established  by 
a  slight  preponderance  of  the  testimony, 
nor  anything  short  of  evidence  that  is  clear, 
convincing,  and  satisfactory.  Foster  v.  Beid- 
ler,  79  Ark.  426,  96  S.  W.  175;  Crosby  v. 
Henry,  76  Ark.  616,  88  S.  W.  949i;  Chambers 
V.  Michael,  71  Ark.  373,  74  a  W.  616 ;   TlUar 


'  Reported  In  full  in  the  Southwestern  Reporter ; 
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T.  Henry,  T5  Ark.  4S1,  88  S.  W.  673;  3  Pom. 
Bq.  Jur.  {  1040. 

[4]  "And  although  there  Is  a  presump- 
tion of  the  trust  resulting  to  the  party  pay- 
ing the  consideration,  the  burden  of  proof 
on  the  whole  case  Is  upon  the  one  who  soAs 
to  establish  a  resulting  trust  1  Perry  oa 
Trusts,  i  139;   cases  last  dted,  supra. 

Appellee  was  a  child  at  the  time  of  her 
mother's  marriage  and  lived  for  years  In  the 
family  with  her  stepfather,  treating  him  as 
a  father  and  being  treated  by  him  as  a 
chUd,  and  after  many  years  away  from  the 
family  home,  which  had  been  transferred 
to  Little  Bock,  upon  Ills  invitation  and  so- 
licitation, resumed  her  place  in  the  family, 
where  the  same  relations  continued,  she 
assisting  him  at  the  office  and  caring  for  him 
and  being  cared  for  by  him  in  the  family, 
until  his  death,  and  her  stepfather  under 
these  circumstances  stood  in  loco  parentis 
to  her,  and  the  conveyance  is  presimied  to 
have  been  a  gift  It  is  undisputed  that  the 
conveyance  to  herself  and  her  mother  was 
a  gift  to  her  mother  of  the  property  conveyed 
and  always  so  regarded,  and  there  is  no 
sufficient  reason  to  regard  the  conveyance  to 
her  otherwise,  nor  is  the  testimony  suffi- 
cient to  overcome  the  presumption  that  it 
was  intended  as  a  gift  From  the  purchase 
of  the  lot  to  the  death  of  appellee's  mother, 
James  Keith  looked  after  the  lot  for  Ills  wife, 
who  was  tenant  in  common  with  appellee 
imtil  her  death  and  from  thoice  to  the 
time  of  her  death,  being  himself,  during  such 
last  period,  a  tenant  by  the  curtesy  and  in 
common  with  appellee.  It  is  true  he  con- 
trolled the  property,  paid  the  taxes,  collected 
the  rents  therefrom,  and  did  not  account  to 
appellee  therefor;  but  he  did  not  dispute 
appellee's  title  thereto,  nor  make  any  claim 
of  title  ta  himself,  inconsistent  with  her 
ownership,  and  such  action  was  referable 
to  his  duty  to  his  wife  and  appellee  in  the 
relation  occupied  by  him  and  could  not 
amount  to  adverse  possession. 

[S]  Appellee  was  being  cared  for  in  the 
family  and  supported  by  her  stepfather,  and 
there  was  no  reason  why  she  should  demand 
an  accounting  of  the  rents,  and  there  was 
no  knowledge  of  any  adverse  claim  on  his 
pert  brought  home  to  her;  and  he  bad 
theretofore  acknowledged  her  right  upon  the 
making  of  the  gift  and  never  thereafter 
disputed  it  Under  such  circumstances,  his 
possession,  if  he  had  been  a  stranger,  being 
a  tenant  in  common,  could  not  have  been  re- 
garded adverse  to  appellee,  nor  set  the  stat- 
ute in  motion  against  her.  Singer  v.  Naron, 
99  Ark.  451,  138  S.  W.  958.  It  is  not  claimed 
that  her  suit  was  too  long  delayed  after  the 
death  of  her  father,  and  possession  taken  by 
appellee. 

The  decision  of  the  chancellor  was  right 
and  is  affirmed. 


DEANB   V.   MOOBB. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 
Advebsi:  Possession   (|  8T*)— Constbuotivb 

Possession— Statutes. 

Act  March  18.  1899  (Laws  1899,  p.  117), 
now  Kirby's  Dig.  $  6057,  providing  that  unim- 
proved or  unindoaed  land  shall  be  deemed  to 
be  in  the  possession  of  the  person  who  pays 
the  taxes  tliereon  if  he  shall  have  color  of  title 
thereto,  but  that  no  person  can  have  the  bene- 
fit of  this  act,  unless  he  and  those  under  whom 
he  claims  shall  have  paid  such  taxes  at  least 
seven  years  in  saccession,  at  least  three  pay- 
ments to  be  subsequent  to  the  enactment  of 
the  statute,  while  retroactive,  is  not  so  as  to 
persons  imder  disability  at  the  time  of  its 
enactment,  and  so  will  not  create  an  adverse 
possession  sufficient  to  bar  by  three  payments 
the  rights  of  the  owner  of  realty  who,  at  the 
time  of  the  enactment  of  the  statute  and  there- 
after, was  a  married  woman,  but  was  not 
when  plaintiffs  began  their  payments  under 
color  of  title  under  coverture. 

[Bd.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  gl  504-632;  Dec.  Dig. 
8  87.»] 

Etart  and  fflrby,  JJ.,  dissenting. 

Appeal  from  Jefferson  Chancery  Ooort; 
John  M.  Elliott,  Chancellor. 

Action  by  G.  A.  A.  Deane  against  Bfary 
K.  Moore.  E'rom  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

B.  S.  ft  J.  V.  Johnson,  of  Little  Bock,  and 
Danaher  ft  Danaher,  of  Pine  Bluff,  for  appel- 
lant Crawford  ft  Hooker,  of  Pine  Bluff, 
for  appellee. 

SMITH,  J.  This  suit  was  commenced  In 
the  chancery  court  of  Jefferson  county  by 
P.  C.  Dooley  against  Mary  K.  Moore  to  con- 
firm his  title  to  the  S.  W.  %,  S.  W.  %,  sec- 
tion 36,  township  4  S.,  range  7  W.,  situated 
in  that  county.  Afterwards,  upon  petition 
of  O.  A.  A.  Deane,  suggesting  the  death  of 
P.  C.  Dooley,  and  stating  that  before  his 
death  he  had  by  his  warranty  deed  conveyed 
said  land  to  said  Deane^  an  order  was  made 
substituting  O.  A.  A.  Deane  as  plaintiff. 

There  are  no  controverted  facts  whidi  it 
will  be  material  to  consider,  and  the  plead- 
ings and  proof  present  this  state  of  case. 
During  all  the  time  herein  mentioned  plain- 
tiff and  his  predecessors  in  title  had  color  of 
title  to  the  above-described  tract  of  land,  and 
the  same  was  unimproved  and  uninclosed. 
With  tills  color  of  title  plaintiff  and  those 
uader  whom  he  claimed  commenced  paying 
taxes  on  the  land  for  the  year  1887,  and, 
without  a  break  in  the  payments,  paid  the 
taxes  continuously  until  the  year  1902,  when 
he  paid  the  taxes  for  the  year  1901.  The 
taxes  for  tbe  year  1902  were  paid  in  the  year 
1903  by  the  defendant  since  which  time  nei- 
ther party  has  paid  taxes  continuously  for 
the  statutory  period.  The  defendant  has 
been  twice  married ;  her  first  marriage  hav- 
ing b«en  to  one  John  P.  Murphy,  April  7, 
1875,  but  he  died  December  6,  1892.  There- 
after she  was  a  widow  until  June  11,  1895. 


•For  other  casei  see  same  topic  and  lection  NUMBER  In  Dec  Dig,  &  Am.  Dig.  Key-No.  Serlee  A  Rep'r  Indexes 
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when  she  was  married  to  her  present  hus- 
band, since  which  time  she  has  been,  and 
Is  now,  a  feme  covert 

Both  parties  concede  this  case  mnst  tnm 
upon  oar  answer  to  the  question:  "Was  the 
Told  amnrent  title  of  the  platntlfC  made 
good  by  limitation  against  Mrs.  Moore,  the 
holder  of  the  original  and  valid  title  by  rea- 
son of  the  Act  of  March  18, 1899  (Laws  1899, 
p.  117),  and  payment  of  taxes,  notwithstand- 
ing Mrs.  Moore's  coverture?"  This  act  is 
carried  into  Kirby's  Digest  as  section  6067, 
and  its  provisions  are  as  follows:  "Un- 
improved and  iinlnclosed  land  shall  be  deem- 
ed and  held  to-be  In  the  possession  of  the 
person,  who  pays  the  taxes  thereon,  If  he 
have  color  of  title  thereto,  but  no  person 
shaU  be  entitled  to  Invoke  the  benefit  of  this 
act,  nnless  he  and  those  under  whom  he 
claims,  shall  have  paid  each  taxes  for  at 
least  seven  years  in  succession  and  not  less 
than  three  of  such  inyments  mnst  be  made 
subsequent  to  the  passage  of  this  act" 

This  act  has  frequently  been  before  the 
conrt,  bnt  this  particular  question  has  never 
been  decided,  although  it  was  raised  in  the 
case  of  Taylor  v.  Leonard,  94  Ark.  122,  126 
S.  W.  387.  However,  the  facts  of  that  case 
were  such  that  the  decision  of  that  point 
was  unnecessary.  Here  the  concession  is 
made  that  plaintiff  has  paid  such  taxes  as 
entitles  him  to  have  his  title  confirmed  if 
this  right  is  not  defeated  by  the  defendant's 
coverture.  What  therefore,  is  the  proper 
coDStmction  of  the  act  under  the  facts  stat- 
ed? In  determining  the  legislative  intent, 
these  propositions  are  urged  upon  onr  con- 
sideration: That  while  the  act  itself  is  not 
one  of  limitation  it  becomes  so  by  reference 
to  section  6066,  Kirby's  Digest,  for,  as  Judge 
Franoithal  said  in  Taylor  v.  Leonard,  above 
referred  to :  "This  statute  in  itself  is  not  a 
statute  of  limitation.  It  only  declares  that 
the  land  shall  be  deemed  to  be  in  the  pos- 
session of  the  person  paying  taxes  thereon 
under  color  of  title.  It  only  makes  the 
payment  of  taxes  under  the  conditlona  named 
In  the  act  a  constructive  possession,  and  it 
is  only  by  applying  thereto  the  general  stat- 
ute of  limitations  contained  in  section  6066 
of  Kirby's  Digest  that  such  possession  like 
actual  possession  can  ripen  into  title  by  lim- 
itation. In  order  to  make  effective  this  act 
as  a  statute  of  limitation,  it  must  be  consid- 
ered in  connection  with  and  a  part  of  sec- 
Mon  6066,  Kirby's  Digest,  so  that  in  addi- 
tion to  the  actual  adverse  possession  requir- 
ed by  that  section,  the  constructive  adverse 
possession,  declared  by  this  act,  may  also 
resnlt  in  a  complete  bar  by  limitation.  And 
in  becoming  thus  a  part  of  section  6056  of 
Kirby's  Digest  the  provisos  of  that  section 
relating  to  those  laboring  under  disability 
apply  also  to  this  act"  That  where  the  sev- 
en consecutive  payments  of  taxes  have  been 
made,  at  least  three  of  which  were  subse- 
qnoit  to  March  18,  1899,  the  date  of  the 


passage  of  the  act,  that  the  oonstructive  pos- 
session, resulting  from  these  payments,  re- 
lated back  to  the  beginning  of  the  seven- 
year  period  of  payment,  and  gave  the  same 
title  by  defeating  any  proceeding  to  recover 
possession  that  seven  years'  actual  posses- 
sion gave  under  section  6066.  This  posses- 
sion, whether  actual,  possesslo  pedis,  for  sev- 
en years  or  constructive  from  the  payment 
of  taxes  for  that  time,  defeats  a  recovery  of 
possession  by  any  one,  except  infants,  mar- 
ried women,  and  Insane  persons.  That,  al- 
though this  act  was  retroactive  in  its  oper- 
ation, the  first  case  which  construed  it,  that 
of  Towson  V.  Denson,  74  Ark.  302,  86  S.  W. 
661,  held  it  was  not  invalid  on  that  ac- 
count, for  the  reason  that  it  gave  reasonable 
time  after  its  raiactment  in  which  an  in- 
terested party  could  prevent  the  consequences 
of  the  act  falling  upon  him.  This  construc- 
tive possession  may  therefore  in  a  propw 
case  relate  back  for  a  period  of  four  years 
prior  to  the  passage  of  the  act,  and  it  does 
do  so  in  this  case  if  that  result  is  not  pre- 
vented by  the  coverture  of  the  defendant  at 
the  time  of  its  enactment 

If  this  act  can  be  said  to  be  retroactive 
as  to  persons  who  were  under  the  disabili- 
ties mentioned  at  the  time  of  its  passage, 
then  plaintiff's  constructive  possession  re- 
lates back  to  a  time  prior  to  the  defendant's 
present  marriage^  to  a  time  when  she  was 
not  under  disability  of  coverture,  and  the 
statute  was  thus  set  in  motion  when  she  was 
under  no  disability,  and  its  running  was  not 
arrested  by  her  subsequent  marriage.  To 
sustain  this  view  we  are  cited  to  those  cases 
wliich  hold  that,  where  the  statute  is  set  in 
motion  in  the  lifetime  of  the  ancestor,  its 
running  is  not  arrested  by  the  subsequent  in- 
fancy of  his  heir  during  the  remainder  of 
the  period  of  limitation ;  and  to  those  cases 
which  make  the  same  holding  where  there  is 
actual  entry  upon  and  adverse  occupancy  of 
the  lands  of  a  person,  who  subsequent  to 
such  entry  and  adverse  occupancy  becomes 
insane,  and  we  are  reminded,  also,  of  the 
rule  that  subsequent  marriage  does  not  toll 
the  statute,  where  it  is  set  in  motion  dur- 
ing discoverture.  And  we  also  have  before 
us  the  rule  that,  where  the  Legislature  makes 
no  exception  In  a  statute  of  limitation,  the 
conrt  can  make  none,  whatever  be  the  hard- 
ships in  individual  cases.  Hill  v.  Gregory, 
64  Ark.  817,  42  S.  W.  408. 

These  principles  are  here  set  out  that  it 
may  appear  that  we  have  considered  them, 
and  because  they  explain  the  views  of  the 
two  members  of  the  court  who  are  of  the 
opinion  that  the  decree  of  the  chancery  court, 
refusing  to  confirm  and  quiet  plaintiff's  ti- 
tle, should  be  reversed.  The  view  of  a  ma- 
jority of  the  court  is  that,  while  the  act  is 
retroactive.  It  was  not  the  legislative  intent 
to  so  make  it  retroactive  as  to  cut  off  the 
right  to  sue  of  persons  under  the  disability 
of  either  insanity,  infancy,  or  coverture  at 
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tbe  time  of  its  passage.  To  bold  otherwise 
would  be  to  say  that  the  Legislature  Intend- 
ed that  one  who  was  an  infant  or  non  com- 
pos mentis  at  the  passage  of  tbe  act  could  be 
defeated  by  three  payments  of  taxes  subse- 
quent thereto,  because  In  the  lifetime  of  the 
infant's  ancestor  or  during  a  same  period  of 
one  who  subsequently  becomes  non  compos 
mentis  taxes  were  begun  to  be  paid  by  some 
one  who  had  only  color  of  title,  and  whose 
mere  payments,  for  even  an  indefinite  period, 
could  never  have  ripened  into  title  without 
this  act;  yet  at  the  passage  of  the  act  and 
during  all  the  time  subsequent  thereto,  which 
was  necessary  for  this  constructlTe  posses- 
sion to  ripen  into  title,  these  persons  who  are 
thus  being  shut  off  from  their  right  to  sue 
were  without  capacity  to  sue.  It  does  not 
answer  this  argument  to  say  that  a  married 
woman  Is  snl  Juris,  and  may  sue  and  was 
given  a  reasonable  time  to  do  so  before  she 
was  barred  after  the  passage  of  the  act,  and 
therefore  should  be  held  to  be  barred  If 
she  did  not  sue,  because  the  statute  gives  a 
married  woman  exactly  the  same  exemption 
it  gives  an  Infant  or  one  non  compos  mentis, 
and,  as  we  have  reached  tbe  conclusion  that 
the  Legislature  never  bad  the  intention  of 
barring  an  infant  or  one  non  compos  mentis 
by  allowing  only  a  period  to  sue  for  the  re- 
covery of  his  land  during  all  of  which  time 
tie  had  no  capacity  to  sue,  we  have  also  con- 
cluded that  there  was  no  such  intention  In 
regard  to  women,  who  were  under  the  disa- 
bility of  coverture  at  the  time  of  the  pas- 
sage of  the  act  and  who  have  remained  so 
since. 
A£Bnued. 

HART  and  KIRBY,  JJ.,  dissenting. 


RAMSET  T.  ST.  LOUIS,  L  Bf.  A  S.  RT.  CO. 

(Supreme  Conrt  of  Arkansas.    Nov.  18,  1912.) 
Evidence  (|  584*)— Wkiqht. 

A£SrmatiTe  evidence  which  was  reason- 
able and  consistent  could  not  arbitrarily  be  dis- 
regarded by  the  jury. 

[Eid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ff  2424,  2426,  2427;  Dec.  Dig.  i 
584.*] 

Appeal  from  Circuit  Court,  Faulkner  Coun- 
ty;  Eugene  Lankford,  Judge. 

Action  by  B.  A.  Ramsey,  administrator, 
against  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company.  From  a  Judgment 
for  defendant,  plaintiil  appeals.     Affirmed. 

J.  H.  Harrod,  of  Little  Rock,  for  appel- 
lant Thos.  B.  Pryor,  of  Ft  Smith,  for  ap- 
l>ellee. 

WOOD,  J.  This  Is  a  suit  by  the  adminis- 
trator of  the  estate  of  S.  J.  Calhoun,  deceas- 


ed, to  recover  damages  for  the  death  of  Cal- 
houn, who  was  locomotive  engineer  on  the 
appellee's  train,  alleged  to  have  been  killed 
by  the  appellee's  negligence  in  permitting  a 
switch  on  the  n^aln  line  of  its  railroad  to  be 
left  open.  This  is  the  second  appeal  in  the 
case.  The  case  on  the  first  appeal  is  report- 
ed in  06  Ark.  37,  131  S.  W.  44,  Ann.  Cas. 
1912B,  883.  The  cause  was  reversed  on  the 
former  appeal  because  the  evidence  wax  in- 
sufficient to  support  the  verdict  At  the  last 
trial,  after  the  evidence  was  beard,  the  court 
directed  a  verdict  in  favor  of  the  appellee; 
The  facts  are  fully  stated  in  the  opinion  on 
the  former  appeal,  and  It  is  unnecessary  to 
reiterate  them  here. 

The  appellant  accoimts  for  the  c^ien  switch 
which  is  shown  to  have  been  the  cauae  of 
the  death  of  Calhoun  by  saying  "there  must 
have  been  a  freight  train  on  the  siding  that 
pulled  out  of  the  switch,  after  the  fast  mail 
passed,  and  went  on  to  Diaz  and  took  the 
side  track  there  before  Mr.  Calhoun's  train 
reached  Diaz  from  Newport,  where  it  met 
the  fast  train;  that  some  of  the  employes 
on  this  train  that  was  on  the  side  track  at 
that  time  must  have  left  the  switch  opai." 
But  We  are  of  the  opinion  that  the  uncon- 
tradicted evidence  shows,  on  the  part  of  the 
appellee,  that  there  was  no  such  train  on  the 
side  track  at  Campbell  as  appellant  contends. 

Appellant's  contention  involves  the  theory 
that  there  was  a  freight  train  being  operat- 
ed on  the  main  line  of  appellee's  road  on 
the  day  of  the  Injury  of  which  app^ee's 
train  dispatchers,  whose  duty  it  was  to  keep 
a  record  of  the  movement  of  the  trains,  had 
no  knowledge.  This  contention  is  merely 
speculative  and  is  directly  in  conflict  with 
the  affirmative  evidoice  of  witnesses  who 
must  have  known  if  there  had  been  such 
train  as  appellant  contends.  Their  testimony 
was  reasonable  and  consistent,  overcoming 
the  presumption  of  negligence,  and  could  not 
be  arbitrarily  disregarded.  See  former  opin- 
ion. 

The  testimony  of  the  men  who  made  tbe 
train  sheets  and  kept  the  record  of  the  move- 
ments of  the  train  was  introduced  at  the  last 
trial,  and  their  testimony  shows  conclusively 
that  aiq;iellant'8  contention  is  unreasonable. 
There  was  testimony  to  the  effect  that  the 
train  sheets  were  the  most  important  records 
of  the  appellee  company;  that  the  entire 
safety  of  all  the  trains  and  passengers  de- 
pended on  these  records ;  and  that  the  train 
sheets  showed  accurate  the  number  of 
trains  that  passed  over  that  part  of  the 
track  where  Calhoun  was  killed  from  12 
o'clock  at  night  until  the  wreck  occurred  in 
which  he  was  killed. 

The  Judgment  of  the  court  instructing  a 
Judgment  in  favor  of  the  appellee  is  there- 
fore correct,  and  it  is  affirmed. 


•For  other  casei  ■••  lame  topic  and  soctlon  NUMBER  ta  Dec  Dig.  A  Am.  Dig.  Key-No.  SerlM  (,  Bep'r  In4«z« 
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BDWABDS  V.   ST.   LOUIS    SOUTHWEST- 
ERN BY.  (X).  OF  TEXAS. 
(Saprem*  Court  of  Texas.    Not.  27,  1912.) 

L  Affkai.  A.VD  Bhbob  (I  361*) — ^Apfkax  raoH 
ImauotDiAiB  CoujtT  —  Stateuent  or 
Obourds  of  Jubisdiotior.' 

A  Btatement  of  grounds  of  jurisdiction  tn 
the  Supreme  Court  on  writ  of  error  from  tlie 
Court  of  Oiril  Appeals,  to  tlie  effect  that,  the 
verdict  and  judgment  of  the  trial  court  having 
been  reversed  and  remanded,  plaintiff  in  error 
asl^ed  the  Supreme  Court  to  take  jurisdiction 
under  subdivisions  5,  7,  and  8  of  article  941  of 
Saylea'  Ann.  Civ.  St  1897,  did  not  comply  with 
the  Supreme  Court  rules,  not  pointing  out  the 
statutory  grounds  of  its  jurisdiction,  as  that  the 
decision  of  the  Court  of  Civil  Appeals  overruled 
the  decision  of  another  such  court,  etc. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1941-1959;  Dec.  Dig.  i 
861.*) 

2.  Affbai.  AifD  Ebbob  (I  1094*)— Affkals  to 
tbk  st^fbbloc  coitbt  —  jubisdictiokai. 
Gbodrds. 

An  application  for  writ  of  error  to  the  Su> 
preme  Court  upon  the  grounds,  as  provided  by 
Sayles'  Ann.  Civ.  St  ll»7,  art  941,  {  8,  that 
tiie  decision  of  the  Court  of  Civil  Appeals  prac- 
tically settled  the  case,  admits  the  correctness 
of  the  facts  found  as  the  only  facts  provable, 
and  merdy  challenges  the  law  as  applied  by  the 
Court  of  Civil  Appeals. 

lEd.  Note.1— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4322-4362;  Dec.  Dig.  i 
1094.*] 

8.  RAiuraADS  (I  419*) — ^Ikjubixs  at  Cbobs* 

IN08 — Cabe  Requibed. 

A  railroad  company  may  move  its  train  at 
farm  crossings  with  the  usual  and  necessary 
noise,  without  keeping  a  lookout  for  frightened 
teams. 

ri<ld.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  li  1489-1000;  Dec.  Dig.  i  419.*] 

4.  Raiuwads  (I  244*)— CBossiifO  Accidkntb— 

Bi.awii(o  Wbistle. 

Rev.  Civ.  St  1911,  art  6564,  requiring  a 
bell  to  be  rung  and  whistle  to  be  blown  at  the 
dUtance  of  80  rods  frcm  «  highway  crossing,  and 
that  tlie  bell  be  kept  ringing  nntil  the  engine 
baa  crossed,  only  requires  the  whistle  to  be  blown 
at  such  a  point  beyond  such  80  rod»  from  the 
crossings  as  would  give  reasonable  notice  of  the 
train's  approach,  and  does  not  require  it  to  l>e 
blown  at  any  particular  distance  beyond  such 
80  rods. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  755;  Dec  Dig.  |  244.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  George  Edwards  against  the  St 
Loola  Southwestern  Railway  Company  of 
Texas.  Judgment  of  the  Court  of  Civil  Ap- 
peals (184  S.  W.  284)  reversing  a  judgment 
for  plaintiff  and  remanding  the  case,  and  he 
brings  error.   Affirmed. 

B.  Q.  Evans  and  Evans  A  Carpenter,  all  of 
Greenville,  for  plaintiff  in  error.  Temple- 
ton,  Craddock,  Crosby  ft  Dinsmore,  of  Sul- 
phur brings,  and  B.  B.  Perkins,  of  Dallas, 
for  defendant  in  error. 


BROWN,  01  J.  We  copy  from  the  opinion 
of  tbe  Court  of  Civil  Appeals  the  following 
statement  of  the  case:  "This  suit  was  brought 


by  Oeorge  Edwards  against  the  railway  com- 
pany to  recover  damages  for  personal  inju- 
ries to  his  wife,  alleged  to  have  been  sustain- 
ed by  her  by  reason  of  being  jumped  against 
and  knocked  down  by  a  cow  she  was  leading 
becoming  frightened  at  the  blowing  of  the 
wbistle  of  a  passing  train  of  the  defendant  at 
a  private  crossing  over  defendant's  track.  In- 
side tbe  inclosure  of  a  farm  on  which  plain- 
tiff lived.  Defendant  pleaded  the  general  is- 
sue, and  specially  that  tbe  train  was  prop- 
erly operated  and  in  the  usual  manner;  that 
plaintiff's  wife  knew  that  tbe  train  was  com- 
ing before  she  reached  tbe  gate  that  led  to 
the  crossing,  and,  after  going  through  said 
gate,  had  ample  time  to  have  reached  a  place 
of -safety;  that  she  knew  how  trains  were 
usually  operated  at  said  place;  and  that  she 
assumed  tbe  risk  and  was  guilty  of  contril)- 
ntory  negligence.  A  trial  resulted  In  a  yet- 
dlct  and  Judgmoit  for  plaintiff,  from  which 
the  railway  company  appeals." 

The  verdict  and  judgment  in  the  district 
court  for  plaintiff  In  the  sum  of  $1,500  was 
reversed  and  the  case  remanded  by  the  Court 
of  Civil  Appeals. 

[1]  To  show  jurisdiction  in  this  court,  the 
petitioner  stated  that,  "the  verdict  and  judg- 
ment of  the  trial  court  having  been  reversed 
and  remanded,  we  ask  this  court  to  take 
jurisdiction  in  this  case  under  subdivisions  6, 
7,  and  8  of  article  041,  Sayles'  ClvU  Stat- 
utes."   Article  1522,  Rev.  Stat.  1911. 

Tbe  statement  of  tbe  grounds  of  jurisdic- 
tion are  not  in  compliance  with  the  rules  of 
this  court  Subdivision  6  of  article  941 
reads:  "Cases  in  which  a  Civil  Court  of  Ap- 
peals overrules  its  own  decisions  or  the  de- 
cision of  another  Court  of  Civil  Appeals  or 
of  the  Supreme  Court."  Tbe  application  does 
not  point  out  any  decision  overruled  In  this 
case.  Subdivision  7  of  said  article  is  in  this 
language:  "Cases  in  which  any  two  of  the 
Courts  of  Civil  Appeals  may  bold  differently 
on  the  same  question  of  law."  Subdivision  8 
of  said  article  reads:  "Where  the  judgment 
of  the  Court  of  Civil  Appeals  reversing  a 
judgment  practically  settles  the  case,  and  this 
fact  la  shown  in  the  petition  for  writ  of  er- 
ror, and  the  attorneys  for  petitioners  shall 
state  that  the  decision  of  the  Court  of  Civil 
Appeals  practically  settles  the  case,  in  which 
case,  if  the  Supreme  Court  affirms  the  de- 
cision of  the  Court  of  Civil  Appeals,  it  shall 
also  render  final  Judgment  accordingly." 

[2]  The  application  was  granted,  for  the 
reason  that  the  decision  of  the  Court  of  Civil 
Appeals  practically  settles  the  case.  Such 
an  application  admits  the  correctness  of  the 
conclusfon  of  facfs,  and  that  the  applicant 
cannot,  upon  another  trial,  prov«  anything 
additional  that  would  change  the  result  Tbe 
application  challenges  the  correctness  of  the 
law  as  applied  by  the  Court  of  Civil  Appeals 
in  this  casa 

Wie  copy  the  findings  of  fact:   "PlaintllTs 
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wife  testified.  In  effect:  That  said  croBslng 
had  been  used  frequently  and  for  a  long  time 
b7  persons  on  the  farm,  and  that  persons 
nilgbt  reasonably  be  expected  to  be  on  or 
about  the  crossing,  Intending  to  use  It  That 
the  track  was  fenced,  with  gates  on  either 
side,  and  the  right  of  way  was  about  100 
feet  wide.  That  she  was  leading  a  cow,  in- 
tending to  cross  the  track  to  give  her  water. 
That  when  she  approached  the  gate  she 
heard  a  train,  but  paid  no  attention  to  it. 
She  led  the  cow  through  the  gate,  and  Just 
as  she  reached  the  inside  thereof  the  train 
passed  and  sonnded  the  whistle  at  the  cross- 
ing, which  frightened  the  cow,  causing  her 
to  jnmp  against  plaintiff's  wife.  Injuring 
her." 

Does  the  evidence  show  that  the  servants 
of  the  railroad  company  were  negligent  In 
operating  the  train,  and  that  Edwards'  wife 
was  injured  in  consequence  thereof? 

[3]  The  Injury  having  occurred  at  a  farm 
crossing,  the  diligence  required  of  the  rail- 
road employes  is  clearly  stated,  by  Judge 
Gaines,  in  Texas  Central  Ry.  Co.  v.  Boesch, 
103  Tex.  256,  126  S.  W.  8,  thus :  "It  is  the 
right  of  the  servants  of  a  railroad  company 
to  move  their  trains  with  the  usual  and  nec- 
essary noises,  without  keeping  a  lookout  for 
frightened  teams  along  the  track."  Hargia 
V.  Hallway  Co.,  7S  Tex.  19,  12  S.  W.  85a. 

Mrs.  Edwards  knew  more  of  the  cow's 
traits  than  the  trainmen  could  know;  and, 
she  having  led  the  animal  to  a  place  near 
to  the  railroad  track,  the  operatives  of  the 
train  could  presume,  and  would  naturally 
conclude,  that  tl>e  cow  would  not  be  fright- 
ened by  the  ordinary  noises  of  the  trains. 

[4]  Nothing  occurred  before  the  whistle 
was  blown  to  give  notice  to  the  railroad 
employes  that  the  cow  would  probably  be 
alarmed  by  the  sounding  of  the  whistla  But 
counsel  for  plaintiff  In  error  assert  that 
the  sounding  of  the  whistle  was  unneces- 
sary at  that  place.  Article  6564,  Kevised 
Statutes  1911,  contains  this  language :  "A 
bell  of  at  least  thirty  i>ounds  weight  and  a 
steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  and  the  whistle  shall  be 
blown  and  the  bell  rung  at  the  distance  of 
at  least  eighty  rods  from  the  place  where 
the  railroad  shall  cross  any  public  road  or 
street,  and  such  bell  shall  be  kept  ringing 
until  It  shall  have  crossed  such  public  road, 
or  ston>ed."  The  evidence  shows  there  was 
a  crossing  of  the  railroad  track  over  a  pub- 
lic road  west  of  the  farm  crossing  in  the 
direction  the  train  was  going.  The  whistle 
that  frightened  the  cow  was  blown  as  a  sig- 
nal for  that  public  crossing;  therefore  It 
was  necessary,  because  required  by  law.  But 
It  is  claimed  that  the  farm  crossing  at  which 
the  whistle  was  sounded  was  more  than  80 
rods  from  the  public  crossing.  The  statute 
quoted  above  requires  that  the  whistle  must 
be  sounded  "at  least"  80  rods,  and,  being 
sounded  in  obedience  to  that  law,  It  was  nec- 


essary and  usuaL  It  need  not  have  been 
blown  at  any  particular  distance  from  the 
crossing,  if  not  less  than  80  rods,  and  at 
such  point  as  would  give  notice  of  the 
train's  approach  to  persons  who  might  be 
near  to  and  intending  to  use  the  pnbllc 
crossing. 

The  evidence  fails  to  show  negligence  on 
the  part  of  the  employes  of  the  railroad 
company;  therefore  plaintiff  shows  no  right 
of  recovery.  It  is  accordingly  ordered  that 
the  plaintiff  take  nothing,  and  that  defend- 
ant go  hence  without  day  and  recoter  of 
plaintiff  all  costs. 


DAVIS  V.  VIDAI* 
(Supreme  Court  of  Texas.    Dec.  4,  1912.) 

1.  liANDLOBD    AWn    TENANT     (g|    208,    209*)— 

Absionvsnt—Sttbleabb— Rights  of  IiANn- 

I«BD. 

A  lessor  may  recover  the  rent  due  from  an 
assignee  of  the  lessee,  but  not  from  a  subten- 
ant, since  in  the  first  case  there  Is  privity  of 
estate  and  contract,  while  in  the  latter  ease 
there  is  neither. 

[Ed.  Note.— For  other  oases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  821-831,  832-834: 
Pec.  Dig.  H  208,  20?.«1 

2.  Landlobd   and   Tenant    ((  79*)  — StTB- 

I£SSEB— NaTUU    or  iNSIBXnCEHT. 

An  instrument  executed  by  a  lessee,  where- 
bv  he  conveys  the  entire  term  and  parts  with 
all  reversionary  estate  in  the  premises,  is  an 
assignment-;  but  where  there  remains  to  blm 
a  reversionary  interest  the  instrument  is  a 
sublease. 


[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ||  235,  244-253;  Dec.  Dig. 
I  79.*] 

3.  Lahdlobo  and  Tenant  (i  70*)— Assion- 
MENT— "Term." 

The  word  "term,"  in  the  rule  that  a  ten- 
ant who  parts  with  the  entire  term  in  his  lease 
is  an  assignor  and  the  Instrument  is  an  assign- 
ment, means  something  more  than  the  mere 
time  for  wbldi  the  lease  is  given,  and  the  in- 
strument must  convey  not  omy  the  entire  time 
for  which  the  lease  runs,  but  the  entire  estate 
conveyed  by  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  {{  235,  244-263;  Dec.  Dig. 
179.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6916-6918.] 

4.  Landix>bd  and  Tenant  (|  79*)— Subur- 
TING — "Assignment." 

An  instrument  whereby  a  lessee  for  a  fix- 
ed term  "sublets,  assigns  and  transfers"  the 
premises  to  a  third  person,  subject  to  a  eontin- 

?ent  reversionary  interest  in  the  estate,  on  the 
allure  of  the  third  person  to  pay  rent,  and 
whereby  the  lessee  reserves  the  right  to  pay 
the  rent  to  the  lessor,  thereby  reserving  the 
right  to  forestall  the  lessor,  on  the  failure  of 
the  third  person  to  pa^  rent  from  exercising 
the  right  to  re-enter,  is  a  subletting  and  not 
an  "assignment";  an  assignment  being  proper- 
ly a  transfer  or  making  over  to  another  of  the 
right  one  has  in  any  estate. 

[BM.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {|  235,  244-258;  De&  Dig. 
{  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  566-671;  vol.  8,  p.  7584.] 
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Error  to  Court  of  Civil  Appeals,  Fourth 
"Supreme  Judicial  District. 

Action  b7  Mrs.  Antoinette  W.  Davis  against 
Lewis  Vidal.  There  was  a  judgment  of  the 
Court  of  Civil  Appeals  (133  S.  W.  1074)  af- 
firming a  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AflSrmed. 

A.  H.  Goldstein  and  Jno.  L.  Dyer,  both  of 
Ea  Paso,  for  plaintiff  in  error.  Beall  & 
Kemp,  of  El  Paso,  for  defendant  in  error. 

DIBBEIiL,  J.  [1]  This  is  a  salt  by  An- 
toinette W.  Davis  brought  in  the  district 
court  of  Bl  Paso  county  against  Lewis  Vidal, 
to  recover  the  sum  of  |1,200  alleged  to  be 
due  her  by  Vidal  for  the  use  of  certain  prem- 
isea  situated  in  the  city  of  £1  Paso,  of  which 
Vidal  was  in  possession  as  the  assignee  of 
the  Dallas  Brewery.  The  sole  question  of 
law  involved  in  the  case  is  whether  a  cer- 
tain instrument  of  writing  executed  by  the 
Dallas  Brewery  to  the  defendant,  Vidal,  on 
October  1, 1907,  was  an  assignment  of  its  lease 
from  the  plaintiff,  Antoinette  W.  Davis,  of 
date  April  26,  1907,  or  a  subletting  of  the 
premises  in  question.  If  the  instrument  re- 
ferred to  was  an  assignment  of  the  lease, 
then  plaintiff  was  authorized  to  recover  of 
the  defmdant  the  rent  due  on  her  contract 
of  lease  with  the  Dallas  Brewery,  by  virtue 
of  the  privity  of  estate  and  contract  that 
subsists  between  them;  but  if,  on  the  other 
hand,  the  instrument  was  a  subletting  of  the 
premises  to  Vidal  by  the  original  lessee,  the 
plaintiff  could  not  recover  against  defendant 
as  a  subtenant,  since  in  such  case  there  is 
neither  privity  of  estate  nor  of  contract  be- 
tween the  original  lessor  and  the  underten- 
ant Harvey  v.  McGrew,  44  Tex.  415;  Le- 
gierse  &  Co.  v.  Green,  61  Tex.  131;  Taylor's 
Landlord  &  Tenant,  |  16. 

The  instrument  in  question  was  construed 
by  the  trial  court  and  the  Court  of  Civil  Ap- 
peals to  be  a  subletting  of  the  premises  by 
the  Dallas  Brewery  to  the  defendant,  Vidal, 
and  in  accordance  with  that  holding  Judg- 
ment was  rendered  for  the  defendant.  Ui>on 
appeal  of  the  case  to  the  Court  of  Civil  Ap- 
Iteals  the  Judgment  of  the  lower  court  was 
afiirmed. 

That  the  question  Involved  and  decided 
may  be  fully  understood  we  embody  the  in- 
strument executed  by  the  Dallas  Brewery  to 
Vidal:  "Know  all  men  by  these  presents, 
that,  whereas,  on  the  26th  day  of  April, 
1907,  Mrs.  Antoinette  W.  Davis,  acting  by 
her  agents,  A.  P.  Coles  &  Brother,  did  lease 
to  the  Dallas  Brewery  the  following  parcel 
of  land  with  the  tenemoits  thereon  in  the 
city  of  El  Paso,  county  of  EI  Paso,  state  of 
Texas,  to  wit,  being  the  one-story  and  adobe 
composition  roof  building  situated  on  lot  1 
and  south  24  feet  of  lot  2,  blodt  136,  Camp- 
bell's addition  to  the  city  of  la  Paso,  Texas, 
known  as  Nos.  415-419  Utah  street,  same 
being  leased  ttom  the  Ist  day  of  May,  1907, 
for  three  years,  to  be  ended  and  completed 


on  the  30th  of  April,  1910  and  In  considera- 
tion of  same  lease  the  said  Dallas  Brewery 
yielding  and  paying  therefor  during  said 
term  the  sum  of  $100.00  per  month,  payable 
in  advance  on  the  first  day  of  each  and  ev- 
ery month;  and,  whereas,  said  lease  provides 
that  said  premises  or  any  part  thereof  may 
be  sublet  by  said  Dallas  Brewery  without  the 
consent  of  said  Mrs.  Davis;  and,  whereas, 
it  is  desired  to  transfer,  assign  and  sublet  all 
of  said  above  premises  so  leased  by  the  said 
Mrs.  Davis  to  said  Dallas  Brewery  to  Lou 
Vidal:  Kow,  therefore,  in  consideration  of 
the  premises  and  the  sum  of  $300.00  to  it  tn 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledgeid,  said  the  Dallas  Brewery  does 
hereby  sublet,  assign  and  transfer  the  said 
above  premises  and  does  assign  and  transfer 
the  above  said  lease,  to  the  said  Lou  Vidal, 
and  in  consideration  therefor  the  said  Vidal 
does  well  and  truly  agree  and  promise  to  pay 
the  rents  in  said  lease  agreed  to  be  paid,  to 
wit,  the  sum  of  one  hundred  ($100.00)  dollars 
per  month,  each  and  every  month  hereafter 
ensuing,  beginning  on  the  first  day  of  Novem- 
ber, 1907,  in  advance  on  the  first  day  of  each 
month  so  hereinafter  ensuing.  And  the  said 
Vidal  does  agree  and  bind  himself  and  ob- 
ligates himself  to  in  all  respects  indemnify, 
save  and  hold  harmless  said  Dallas  Brewery 
by  reason  of  any  of  the  terms  or  conditions 
in  said  lease  contained,  including  the  pay- 
ment of  rent  therein  provided  to  be  paid,  and 
should  the  said  Dallas  Brewery  elect  to  pay 
any  rent  therein  provided,  or  be  called  upon 
to  pay  any  rent  therein  provided,  upon  same 
being  done  the  said  Vidal  agrees  to  pay  the 
same  with  interest  at  the  rate  of  ten  per  cent 
per  annum;  or  if  the  said  Vidal  neglects  or 
falls  to  pay  said  rent  promptly,  as  in  said 
lease  provided  to  be  paid,  then  and  in  such 
event  the  Dallas  Brewery  can  and  may  at  its 
option  declare  this  transfer  null  and  void, 
and  thereupon  oust  the  said  Vidal,  and  as- 
sume possession  thereof,  and  this  without  no- 
tice of  any  character  or  kind  to  the  said 
Vidal;  and  the  failure  to  pay  any  rent  as 
in  said  lease  provided  to  be  paid,  at  the  elec- 
tion of  the  said  Dallas  Brewery,  can  and  may 
authorize  it  without  notice  to  re-enter  and 
repossess  said  premises." 

[2]  In  construing  the  effect  of  the  forego- 
ing instrument  it  Is  not  conclusive  as  to  its 
form,  since  it  may  be  in  form  an  assignment 
and  yet  be  in  effect  a  sublease.  The  ques- 
tion is  one  of  law  to  be  determined  from  the 
estate  granted  by  the  instrument  As  a  gen- 
eral proposition,  if  the  Instrum^t  executed 
by  the  lessee  conveys  the  entire  term  and' 
thereby  parts  with  all  of  the  reversionary 
estate  In  the  property,  the  instrument  will  be 
construed  to  be  an  assignment;  but  if  there 
remains  a  reversionary  interest  in  the  es- 
tate conveyed,  the  instrument  is  a  sublease. 
The  relation  of  landlord  and  tenant  is  creat- 
ed alone  by  the  existence  of  a  reversionary  in- 
terest in  the  landlord.    Out  of  this-  fact  arlsea 


Digitized  by 


Cjoogle 


292 


161  S0UTHWE8TEBN  BBFORTEB 


(lex. 


the  dlstinctloii  made  between  assignments  and 
BDbtenancieB.  To  state  tbe  test  slightly  differ- 
ent from  that  already  stated,  if  the  instrnmait 
Is  of  snch  character  by  Its  terms  and  con- 
ditions that  a .  reTerslonary  interest  by  con- 
struction remains  in  the  grantor  of  the  prop- 
erty, he  becomes  the  landlord  and  the  grantee 
the  tenant.  The  tenant  who  parts  with  the 
entire  term  embraced  In  his  lease  becomes 
an  assignor  of  the  lease,  and  the  instrument 
Is  an  assignment;  but  where  the  tenant  by 
the  terms,  cimdltlons,  or  limitations  In  the 
Instrument  does  not  part  with  the  entire  term 
granted  him  by  his  landlord,  ao  that  there 
remains  in  him  a  reversionary  Interest,  the 
transaction  is  a  subletting  and  not  an  assign- 
ment Forrest  v.  Dumell,  88  Tex.  847,  26  S. 
W.  481 ;  O.,  G  ft  S.  F.  Vy.  Go.  t.  Settegast, 
ra  Tex.  263,  IB  S.  W.  228;  24  Cyc.  974,  975; 
Wood  on  Landlord  &  Toiant  (2d  Ed.)  {  65. 
It  will  be  observed  that,  in  stating  the  g&i- 
eral  rule  as  to  what  constitutes  an  assign- 
ment of  a  lease  as  distinguished  from  a  sub- 
lease, the  requirement  is  that  the  Instrument 
must  convey  the  whole  term,  leaving  no  in- 
terest or  reversionary  interest  in  the  grantor. 

[3]  By  the  word  "term,"  as  used  In  the 
statement  of  this  principle  of  law,  Is  meant 
something  more  than  the  mere  time  for 
which  the  lease  Is  given,  and  the  Instrument 
must  convey  not  only  the  entire  time  for 
which  tbe  lease  runs,  but  the  entire  estate  or 
Interest  conveyed  by  the  lease.  Mr.  Black- 
stone  in  his  Commentaries  (book  2,  p.  144), 
in  commenting  on  the  significance  of  the 
word  "term,"  when  used  in  leases,  says: 
"Thus  the  word,  term,  does  not  merely  sig- 
nify the  time  specified  in  the  lease,  but  the 
estate  also  and  Interest  that  passes  by  the 
lease;  and  therefore  the  term  may  expire, 
during  the  continuance  of  the  time,  as  by 
surrender,  forfeiture  and  the  like."  The 
meaning  of  the  word  "term,"  as  defined  by 
Blackstone  above,  was  adopted  by  the  Su- 
preme Court  of  Massachusetts  in  the  case 
of  Dunlap  v.  Bullard,  131  Mass.  162,  and  by 
a  number  of  text-writers  on  the  subject  of 
assignments  and  subleases. 

[4]  Mr.  Blackstone,  In  his  (Commentaries 
(book  2,  p.  327),  defines  an  assignment  to  be, 
and  draws  the  distinction  between  an  assign- 
ment and  a  lease  of  property,  as  follows: 
"An  assignment  is  properly  a  transfer,  or 
making  over  to  another,  of  the  right  one  has 
in  any  estate;  but  it  Is  usually  applied  to 
an  estate  for  life  or  years.  And  It  differs 
from  lease  only  In  this :  That  by  a  lease  one 
grants  an  Interest  less  than  his  own,  reserv- 
ing to  himself  a  reversion;  in  an  assignment 
he  parts  with  the  whole  property,  and  the  as- 
signee stands  to  all  Intents  and  purposes  In 
the  place  of  the  assignor."  If  we  may  accept 
this  definition  from  so  eminent  authority  up- 
on tbe  common  law,  which  definition  and  dis- 
tinction BO  concisely  stated  and  drawn  seems 
to  have  met  the  approval  of  this  court  in 
other  cases,  and  apply  It  to  the  facts  of  the 
case  at  bar,  the  conclusion  must  be  reached 


that  the  Instrument  executed  by  tbe  Dallas 
Brewery  to  Vldal  was  a  sublease  and  not 
an  assignment  The  instrument  speaks  for 
itself.  By  Its  terms  the  whole  estate  granted 
to  the  Dallas  Brewery  by  Its  lease  from  Mrs. 
Davis  is  not  conveyed,  for  the  reason  there 
is  reserved  to  the  Dallas  Brewery  a  con- 
tingent reversionary  Interest  in  the  estate, 
to  be  resumed  summarily  upon  the  failure  of 
Tidal  to  pay  rent  More  than  this,  and  of 
equal  significance,  by  the  terms  of  the  in- 
strument the  Dallas  'Brewery  reserved  the 
right  to  pay  the  rent  to  the  original  lessor, 
and  thereby  the  right  was  reserved  to  fore- 
stall Mrs.  Davis,  upon  the  failure  of  Vldal  to 
pay  the  rent  from  exercising  the  right  to  re- 
enter and  possess  the  premises.  That  right 
was  reserved  to  the  Dallas  Brewery  and 
gave  it  the  power  to  control  the  estate  In 
the  premises  upon  failure  by  Vldal  to  i>ay 
It  the  rent. 

If  the  Instrument  was  an  assignment  of 
the  lease,  the  Dallas  Brewery  must  of  neces- 
sity have  parted  with  all  Its  estate  and  inter- 
est in  said  premises,  and  could  therefore  ez* 
erdse  no  right  In  or  control  over  the  prem- 
ises. If  tbe  instrument  was  an  assignment 
of  the  lease,  the  legal  effect  was  to  substitute 
Vldal  in  lieu  of  the  Dallas  Brewery.  But 
this  was  not  the  case.  By  the  terms  of  the 
instrument  the  Dallas  Brewery  retained  the 
control  of  the  possession  of  the  leased  prem- 
ises, thereby  denying  the  legal  effect  of  an 
assignment,  which  would  have  given  Mrs. 
Davis  the  right  of  re-entry  and  possession 
of  the  property  upon  Vidal's  failure  to  pay 
the  rent 

We  are  aware  that  there  is  great  conflict 
of  authority  upon  this  subject  and  that  it 
would  be  futile  to  attempt  to  reconcile  such 
conflict  Many  of  tbe  authors  of  the  text- 
books on  the  subject  of  the  assignment  of 
leases  and  subletting  under  leases,  and  the 
decisions  of  a  great  many  of  the  states  In 
this  Union,  hold  that  the  fact  that  the  right 
of  re-entry  Is  reserved  In  the  asslgnmoit 
to  the  assignor  upon  failure  of  the  assignee 
to  pay  rent  does  not  change  the  instrument 
of  assignment  from  such  to  a  sublease.  The 
holding  of  such  authors  and  decisions  Is  bas- 
ed upon  the  theory  that  the  right  of  re-entry 
is  not  an  estate  or  Interest  In  land,  nor  the 
reservation  of  a  reversion.  They  hold  that 
the  reservation  of  the  right  of  re-entry  upon 
failure  to  pay  rent  is  neither  an  estate  nor 
interest  in  land,  but  a  mere  chose  in  action, 
and  when  exercised  the  grantor  comes  into 
possession  of  the  premises  through  the 
breach  of  the  condition  and  not  by  reverter. 

Those  authorities  which  hold  the  contrary 
doctrine  base  their  ruling  upon  the  idea  that 
the  reservation  In  the  Instrument  of  the  right 
of  re-entry  is  a  contingent  reversionary  inter- 
est in  the  premises  resulting  from  the  convey- 
ance of  an  estate  upon  a  condition  subse- 
quent where  there  has  been  an  Infraction  of 
such  condition.  This  view  of  the  law  Is 
strongly  presented,  la  tbe  opinion  in  the  case 
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Of  Donlap  ▼.  BuUard,  131  Mass.  163,  as  fol- 
lows: "Where  an  estate  Is  conveyed  to  be 
held  by  the  grantee  upon  a  condition  subse- 
quent, there  is  left  in  the  grantor  a  contin- 
gent reversionary  Interest  It  was  said  in 
Austin  V.  Cambridgeport  Parish,  21  Pick. 
(Mass.)  215,  223,  that  the  grantor's  contin- 
gent interest  in  such  case  was  an  estate 
which  was  transmissible  by  devise  and  pass- 
ed under  a  residuary  devise  In  the  will  of 
the  grantor.  It  was  declared  to  be  a  con- 
tingent possible  estate,  which,  united  with 
that  of  the  tenants,  'composed  only  the  en- 
tire fee-simple  estate,  as  much  so  as  the  or- 
dinary case  of  an  estate  for  life  to  A.,  re- 
mainder to  B.'  In  Brattle  Square  Chnrch 
T.  Grant,  S  Gray  (Mass.)  142,  147  (63  Am. 
Dec.  726),  it  was  said  that  when  such  an  es- 
tate is  created  'the  entire  interest  does  not 
pass  out  of  the  grantor  by  tlie  same  instru- 
ment of  conveyance.  All  that  remains,  after 
the  gift  or  grant  takes  effect,  continues  in 
the  grantor,  and  goes  to  his  heirs.  This  is 
the  right  of  entry,  which,  from  the  nature 
of  the  grant,  is  reserved  to  the  grantor  and 
his  heirs  only,  and  which  gives  them  the 
right  to  enter  as  of  their  old  estate,  upon 
the  breach  of  the  condition.'  These  consid- 
erations are  equally  applicable  whether  the 
estate  subject  to  the  condition  subsequent 
is  an  estate  in  fee,  or  an  estate  for  life  or 
years.  They  apply  where,  by  the  terms  of 
an  instrument  which  purports  to  be  an  un- 
derlease, there  is  left  in  the  lessor  a  contin- 
gent reversionary  interest,  to  be  availed  of  by 
an  entry  for  breach  of  condition  wltich  re- 
stores the  sublessor  to  his  former  interest  in 
the  premises.  The  sublessee  under  such  an 
instrument  takes  an  inferior  and  different 
estate  from  that  which  he  would  acquire  by 
an  assignment  of  the  remainder  of  the  orig- 
inal term;  that  is  to  say,  an  interest  whl<^ 
may  be  terminated  by  forfeiture  on  new  and 
independent  grounds  long  before  the  expira- 
tion of  the  original  term.  If  the  smallest  re- 
versionary interest  is  retained,  the  tenant 
takes  as  sublessee,  and  not  as  assignee." 

We  are  not  able  to  discern  why  thore 
may  not  be  a  contingent  reversionary  estate 
or  Interest  in  land,  as  weU  as  any  other  con- 
tingent estate  or  Interest  It  certainly  can- 
not be  contended  upon  sound  principle  that, 
because  the  right  of  re-entry  and  resumption 
of  possession  of  land  is  contingent  it  is 
thereby  any  the  less  an  estate  or  interest  in 
land.  The  very  definition  of  a  contingent  es- 
tate as  distinguished  from  a  vested  estate 
Is  that  "the  right  to  its  enjoyment  is  to  ac- 
crue on  an  event  which  is  dubions  and  un- 
certain."   1  Washburn  on  Real  Property,  88. 

That  the  right  of  re-entry  Is  an  estate  or 
Interest  tn  land  seems  to  have  been  recog- 
nized by  Platte,  in  bis  work  on  Leases  (volume 
2,  p.  818):  "•  •  •  a  right  of  re-entry, 
whether  immediate  or  future,  and  wheth- 
er vested  or  contitigetU,  into  or  upon  any 
tenement  or  hereditament  in  England,  of  any 
tenure,  may  now  be  dl8i>osed  of  by  deed." 


We  think  it  dedudble  from  respectable 
authority  that  where  the  tenant  reserves  in 
the  instrument  giving  possession  to  his  trans- 
feree the  right  of  re-entry  to  the  premises 
demised,  upon  failure  to  pay  rent,  he  neces- 
sarily retains  a  part  of  or  an  'interest'  in  the 
demised  estate  which  may  come  back  to  him 
upon  the  happening  of  a  contingency. 

The  instrument  under  consideration  does 
not  convey  the  entire  estate  received  by  the 
Dallas  Brewery  by  its  lease  from  Mrs.  Da- 
vis, but  retains  by  the  right  of  possible  re- 
entry a  contingent  reversionary  interest  in 
the  premises.  That  the  interest  retained 
is  a  contingent  reversionary  interest  does 
not,  it  seems  to  us,  change  the  rule  by  which 
an  assignment  may  be  distinguished  from 
a  sublease.  If  by  any  limitation  or  condi- 
tion in  the  conveyance  the  entire  term, 
which  embraces  the  estate  conveyed  In  the 
contract  of  lease  as  well  as  the  length  of 
time  for  which  the  tenancy  is  created,  may 
by  construction  be  said  not  to  have  passed 
from  the  original  tenant,  but  that  a  contin- 
gent reversionary  estate  is  retained  in  the 
premises  the  subject  of  the  reversion,  the 
instrument  must  be  said  to  constitute  a  sub- 
letting and  not  an  assignment 

The  following  test  may  be  appUed  to  de- 
termine whether  the  instrument  in  question 
is  an  assignment  of  the  original  lease,  or 
a  subletting  of  the  premises:  If  it  is  an 
assignment,  its  legal  effect  must  be  a  trans- 
fer of  the  right  of  possession  of  the  property 
conveyed  to  Vidal  and  the  creation  of  a  priv- 
ity of  estate  and  contract  between  Mrs.  Da- 
vis, the  original  lessor,  and  Vidal,  to  whom 
the  possession  was  granted  by  the  Dallas 
Brewery.  This  would  be  essential  to  con- 
stitute the  instrument  an  assignment,  and 
if  It  was  an  assignment  Vidal  obligated  him- 
self to  pay  the  rent  to  Mrs.  Davis,  and  the 
Dallas  Brewery  had  no  further  connection 
with  or  interest  in  the  transaction.  But 
such  a  result  can  by  no  fair  or  reasonable 
construction  of  the  language  and  provisions 
of  the  Instrument  be  deduced  therefrom.  On 
the  contrary,  the  Dallas  Brewery  reserved 
the  privilege  of  paying  the  rent  to  its  les- 
sor, and  upon  nonpayment  of  rent  by  Vidal 
it  reserved  the  right  to  declare  the  instru- 
ment forfeited  and  to  repossess  the  premises 
without  notice  to  or  the  consent  of  Vidal. 
There  can  be  but  one  theory  upon  which  the 
Dallas  Brewery  considered  itself  interested 
in  seeing  that  the  rent  was  promptly  paid  by 
Vidal,  and  that  is  that  it  desired  to  control 
the  property  in  question,  and  therefore  in- 
tended, and  by  the  language  and  reservation 
in  the  Instrument  made,  it  a  sublease. 

We  do  not  think  the  proposition  tenable 
that  by  the  express  terms  of  the  agreement 
between  the  Dallas  Brewery  and  Vidal,  or 
by  implication,  Vidal  obligated  himself  to 
pay  the  rent  to  Mrs.  Davis.  The  provision 
of  the  contract  relied  upon  to  establish  the 
fact  that  Vidal  obligated  himself  to  pay  the 
rent  to  the  lessor  in  the  original  lease  is 
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the  following,  "and  In  °  consideration  there- 
for the  said  Vldal  does  well  and  truly  agree 
and  promise  to  pay  the  rents  In  said  lease 
agreed  to  be  paid,  to  wit,  the  sum  of  one 
hundred  dollar^  per  month."  Under  the  uni- 
form rule  of  construction  the  latter  part  of 
the  above  sentence  explains  and  qualifies  the 
preceding  part  The  obligation  of  Vldal  was 
to  pay  the  rents  In  said  lease  agreed  to  be 
paid,  that  Is,  the  sum  of  $100  per  month, 
payable  on  the  Ist  day  of  each  month  In  ad- 
vance. There  Is  nothing  In  the  agreement 
from  which  It  may  be  Inferred  that  Vldal 
obligated  himself  to  pay  the  rents  directly 
to  Mrs.  Davis. 

Having  reached  the  conclusion  that  the 
Instrument  executed  by  the  Dallas  Brewery 
to  Tidal  conveying  the  premises  In  question 
was  a  sublease  and  not  an  assignment,  by 
reason  of  the  provision  reserving  to  the  Dal- 
las Brewery  the  right  of  re-entry,  which 
had  the  effect  to  withhold  a  part  of  the  term 
granted  by  the  original  lease,  or  which  re- 
tained an  Interest  in  said  estate,  and  be- 
canse  by  the  other  terms  of  the  instrument 
reserving  to  the  Dallas  Brewery  the  discre- 
tion to  pay  the  rents  upon  its  own  responsi- 
bility and  upon  the  failure  of  Vldal  to  pay 
the  same  to  it,  the  right  to  declare  the  in- 
strument forfeited  and  to  re-enter  and  take 
possession  of  the  premises  indicate  the  in- 
tention and  purpose  of  the  parties  to  enter 
into  a  subletting  of  the  premises  and  not  to 
assign  the  original  lease,  we  conclude  there 
exists  no  privity  of  estate  or  contract  be- 
tween the  plaintiff,  Mrs.  Davis,  and  the  de- 
fendant, Lewis  Vldal,  and  that  Mrs.  Davis 
has  no  cause  of  action  authorizing  her  to 
recover  Judgment  against  Vldal. 

Other  questions  presented  In  briefs  of 
counsel  are  not  discussed,  for  the  reason 
their  disposition  is  not  essential  to  the  de- 
cision of  the  case,  in  consequence  of  the 
view  we  have  taken  of  Its  merits. 

The  court  Is  of  opinion  the  Judgments  of 
the  Court  of  Civil  Appeals  and  of  the  trial 
court  should  be  affirmed,  and  it  is,  accord- 
ingly, so  ordered. 


EDWABDS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  13, 
1912.) 

1.  CRnanAi,  Law  (I  814*>— Inbtbuctions— 

Applicabilitt  to  Evidence. 

Where  the  evidence  tended  to  show  that, 
when  accused  killed  deceased,  deceased  was  ap- 
proaching him  with  an  iron  rod  of  sufficient 
length  and  dimensions  to  lutve  inflicted  serious 
bodily  injury  or  death,  an  instruction  that 
anger  and  insulting  words  coupled  with  sudden 
gestures  as  if  to  draw  a  deadly  weapon  well 
calculated  to  inflict  serious  bodily  injury  would 
constitute  adequate  cause  was  improper  because 
inapplicable  to  the  evidence;  tiiere  being  no 
claim  tliat  a  weapon  was  drawn. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821,  1833.  1839.  1860, 
186R,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  i  814.  •] 


2.  Homicide  (|  300*) — ^TsiAi^IicsixucnoNs 

—Self-defense. 

An  instruction  that  if,  at  the  time  aocosed 
killed  deceased,  deceased  was  making  an  attack 
on  him  with  a  piece  of  iron,  or  was  about  to  do 
so,  which,  viewed  from  accused's  standpoint, 
placed  him  in  danger  of  death  or  serious  bodily 
injury,  the  jury  should  acquit,  should  have  been 
given,  where  it  was  justified  by  the  evidence, 
and  the  charge  given  was  in  the  abstract  with 
no  pertinent  application  to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  614-032;   Dec.  Dig.  |  300.*] 

3.  Cbimikai,  Law  (i  829*)— HoiaoiOB  (|  300*) 

— TBIAL — iNSTBUCTIOnS—SEUr-DEFERSE. 

An  instruction  that  when  a  killing  takes 
place  to  prevent  mnrder,  if  the  weapons  and 
means  used  by  the  party  attempting  such  mur- 
der are  such  as  would  nave  been  (»lculated  to 
produce  that  result,  it  is  presumed  that  the  per- 
son so  using  them  designedjto  inflict  the  injury, 
and  that  if,  at  the  time  accused  struck  and  kiU- 
ed  deceased,  deceased  was  making  as  attadc 
upon  him  which,  onder  the  circumstances,  rea- 
sonably indicated  an  intention  to  murder,  maim, 
or  disfigure  him,  with  a  piece  of  iron,  and  the 
weapon  and  manner  of  ita  use  were  calculated 
to  produce  murder,  maiming,  or  disfi{[uration, 
the  law  would  presume  that  deceased  intended 
to  murder  accused,  and  that  if  under  these  cir- 
cumstances, viewed  from  accused's  standpoint 
he  Itllled  deceased,  he  should  be  found  not 
guilty,  should  have  been  given,  and  was  not  cov- 
ered by  an  instruction  that  if  accused  believed 
his  life  was  in  danger,  the  jury  should  acquit, 
since  under  White's  Ann.  Pen.  Code  1911,  art. 
676,  providing  that  when  homicide  takes  place 
to  prevent  murder,  maiming,  etc.,  if  the  weap- 
ons or  means  used  by  tiie  paurty  attempting  such 
mnrder,  etc,  are  such  as  would  have  been  cal- 
culated to  produce  that  result,  it  is  presumed 
that  he  intended  to  inflict  the  injury,  there  is  a 
legal  presumption  that  the  attacking  party  un- 
der the  circumstances  men^oned  intends  to  kill 
or  inflict  serious  bodily  injury. 

[ICd.  Note. — For  other  cases,  sec  Criminal 
Law,  Cent  Dig.  |  2011:  Dec.  Dig.  |  829;* 
Homicide,  Cent  Dig.  |i  614r-632;  Dec.  Dig.  | 
300.*] 

4.  HouioiDB  (I  800*)— Tbiait— Ihbtbuctiohb 
— Self-Dkfbnbe. 

Where  the  evidence  sbon'ed  that  accused 
and  deceased  had  some  trouble,  but  that  they 
made  friends,  and  went  to  deceased's  room  to 
spend  the  night  an  instruction  that  the  diffi- 
culty having  been  settled,  and  accused  having 
abandoned  further  trouble,  his  right  of  perfect 
self-defense  revived,  and,  if  deceased  became 
the  aggressor,  he  had  such  right  should  have 
been  given. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f|  614r^32 ;   Dec  Dig.  |  300.*] 

Appeal  from  District  Court,  ECnox  County ; 
Jo.  A.  P.  Dickson,  Judge. 

J.  W.  Edwards  was  convicted  of  man- 
slaughter, and  he  appeals.  Beversed  and 
remanded. 

G.  E  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  manslaughter;  bis  punishment  be- 
ing assessed  at  two  years  confluement  in 
the  penitentiary. 

This  is  the  second  appeal;  the  first  being 
found  reported  in  60  Tex.  O.  B.  323,  131  S. 
W.  1078.  The  salient  features  of  the  case 
as  shown  by  the  facts  are  fairly  well  stated 
In  the  decision  on  former  appeal. 
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[1]  This  record  shows  that  the  court  gave 
all  the  deflnltlonB  of  murder  In  the  first  and 
second  degree.  The  first  14  clauses  of  the 
charge  were  devoted  to  the  definition  of 
these  two  degrees  of  homldde.  In  the 
fifteenth  section  of  the  charge  the  court  In- 
structed the  Jury  that  they  could  not  find 
defendant  guilty  of  murder  either  in  the 
first  or  second  degree,  and  then  proceeded 
to  give  a  charge  with  reference  to  man- 
slaughter. The  nineteenth  section  at  the 
charge  is  criticised.  It  is  In  the  following 
language:  "Anger  and  Insulting  .  words, 
coupled  with  sudden  gestures  as  If  to  draw 
a  deadly  weapon  well  calculated  to  Inflict 
serious  bodily  injury  on  the  part  of  the  jper- 
son  killed,  would  constitute  adequate  cause. 
In  view  of  the  case."  This  section  of  the 
charge  Is  criticised  upon  several  grounds.  It 
is  Inaptly  expressed  to  say  the  least  of  it 
The  theory  upon  which  this  charge  was 
given  Is  found  substantially  in  the  follow- 
ing testimony:  Appellant  and  deceased  had 
had  a  little  difficulty  In  the  evening  in 
which  appelant  seems  to  have  been  the  ag- 
gressor. They  had  made  friends,  and  appel- 
lant had  gone  to  the  room  of  deceased  at 
his  request  and  invitation  to  spend  the  night 
While  in  the  room  the  trouble  was  renewed ; 
the  state's  theory  being  that  appellant  was 
the  aggressor.  Appellant's  testimony  both 
from  his  res  gestse  statement,,  his  own  testi- 
mony, and  the  evidence  of  other  witnesses 
is  to  the  effect  that  while  they  were  in  the 
room  the  deceased  brought  about  and  occa- 
sioned the  difficulty,  and  approached  appel- 
lant with  an  iron  bar  or  rod  of  Iron  of 
sufficient  length  and  dimension  to  have  In- 
flicted serious  bodily  injury  or  death;  that 
appellant  warned  the  deceased  three  differ- 
ent times  to  stop  and  not  come  upon  him; 
that  he  was  unarmed  at  the  time,  and 
backed  away  from  the  deceased.  Finally, 
in  reaching  around  in  the  dark,  be  picked 
up  something  which  proved  to  be  a  piece 
of  wood  or  scantling,  and,  as  deceased  came 
upon  him,,  he  struck  him  with  it  On  ac- 
count of  this  lick  the  deceased  subsequently 
died.  Upon  another  trial  the  language  com- 
plained of  might  be  more  guardedly  ex- 
pressed. The  contention  is  that  deceased 
had  not  drawn  a  deadly  weapon  as  the  Jury 
was  left  to  infer  from  this  language,  but  ap- 
pellant was  being  threatened  with  an  as- 
sault from  deceased  with  an  Iron  rod,  and 
not  the  drawing  of  a  weapon,  and  the  charge 
should  be  pertinently  applied  to  the  facts 
In  instructing  the  Jury  in  reference  to  ade- 
qnate  cause  as  suggested  by  thesfe  facts. 

[1]  Appellant  asked  several  charges,  which 
were  refused  by  the  court  The  first  reads 
as  follows:  "If  yon  believe  from  the  evi- 
dence that  at  the  time  defendant  killed  de- 
ceased the  deceased  was  making  an  attack 
on  defendant  with  a  piece  of  iron  or  was 
about  to  do  so,  which,  viewed  from  defend- 
ant's standpoint,  placed  him,  defendant,  in 


danger  of  death  or  serious  bodily  injury, 
and  to  save  himself  therefrom  defendant 
struck  and  killed  deceased  R.  L.  King,  you 
will  acquit"  etc.  We  are  of  opinion  this 
charge  should  have  been  given.  The  court's 
charge  was  given  In  the  abstract  with  no 
pertinent  application  of  the  law  to  the  facts. 
It  is  the  safer  and  better  rule  always  In 
charging  the  Jury  to  apply  the  law  to  the 
facts  of  the  given  case.  The  charge  given 
by  the  Jndge  in  the  trial  court  would  have 
fitted  any  case  in  which  there  was  danger  or 
apparent  danger,  and  made  no  application 
directly  to  the  facts  of  the  case.  We  call 
attention  to  the  above  matters,  so  that  they 
may  not  occur  on  another  trial. 

[t]  Another  charge  requested  by  appellant 
submitted  article  676  of  White's  Penal  Code. 
This  the  court  refused  to  give.  It  Is  un- 
necessary to  repeat  this  charge.  The  sub- 
stance of  it  Is  the  Jury  was  instructed  that 
if  they  believed,  at  the  time  the  defendant 
struck  deceased,  the  deceased  was  making 
an  attack  upon  him,  which,  under  the  cir- 
cumstances, reasonably  Indicated  an  inten- 
tion to  murder,  malm,  or  disfigure  him,  etc., 
with  a  piece  of  iron,  and  the  weapon  and  the 
nianner  of  its  use  were  such  as  were  calcu- 
lated to  produce  either  murder,  maiming, 
or  disfiguration,  etc.,  then  the  law  would 
presume  that  the  deceased  R.  It.  King  In- 
tended to  murder  defendant,  and,  if  under 
these  circumstances  and  they  to  be  viewed 
from  the  defendant's  standpoint  defendant 
killed  deceased,  they  would  find  him  not 
guilty.  That  portion  of  the  charge  was 
preceded  by  the  further  charge  that  the  Jury 
is  charged,  as  a  matter  of  law,  that  when  a 
killing  takes  place  to  prevent  murder,  etc., 
If  the  weapons  and  means  used  by  the  party 
attempting  or  committing  such  murder,  etc., 
are  such  as  would  have  been  calculated  to 
produce  that  result,  it  is  to  be  presumed 
that  the  person  so  using  them  designed  to 
inflict  the  Injury.  This  charge  should  have 
been  given,  and  Its  omission  is  fatal  to  this 
conviction.  The  court  charged  the  Jury 
that  if  the  defendant  believed  his  life  was 
In  danger,  etc.,  they  should  acquit  but  un- 
der the  facts  the  deceased  was  approaching, 
appellant  with  an  Iron  bar  which  was  ca- 
pable of  producing  death  or  inflicting  serious 
bodily  injury.  These  acts  viewed  in  the 
light  of  self-defense,  under  the  terms  of 
article  676,  supra,  called  for  and  demanded 
that  this  phase  of  the  statute  be  given,  be- 
cause it  was  a  legal  presumption  made  so 
by  the  statute  that  under  such  circum- 
stances the  attacking  party  designed  to  kill 
or  Inflict  serious  bodily  Injury.  The  facts 
being  shown  that  the  deceased  was  making 
such  an  attack,  or  about  to  make  such  an 
attack  with  such  weapon,  the  law  required 
the  Jury  to  presume  that  he  did  intend  to 
kill  or  inflict  the  mentioned  Injury.  It  has 
always  been  held  under  such  circumstances 
a  fatal   omission  for  the  court  not  to  so 
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charge,  and  whereTer  the  exception  has  been 
properly  presented  for  snch  fallore  a  re- 
versal has  followed.  The  statute  so  pro- 
vides, and  It  should  be  followed. 

[4]  There  Is  another  matter  presented  by 
special  charges,  and  not  given  In  the  court's 
charge.  In  the  evening  there  had  been  some 
trouble  between  the  parties  not  of  a  seri- 
ous nature.  In  which  appellant  was  the  ag- 
gressor. Appellant  it  seems  had  assaulted 
the  deceased,  which  amounted  to  a  simple  as- 
sault, striking  him  with  hla  fist  or  hat  The 
parties  made  friends  and  deceased  invited 
appellant  to  spend  the  night  with  him,  and 
he  had  gone  to  the  room  with  deceased  for 
that  purpose  when  the  tragedy  occurred. 
Appellant  insisted  by  special  charge,  which 
was  refused,  that  the  ]ary  should  have  been 
instructed  that  under  these  circumstances, 
the  difficulty  having  been  settled,  appellant 
having  abandoned  any  further  trouble,  and 
friendship  renewed,  bis  right  of  perfect 
self-defense  revived,  and,  if  deceased  became 
the  aggressor  under  those  circumstances,  he 
would  have  the  right  of  perfect  self-defense. 
It  1b  not  undertaken  here  to  copy  the  charg- 
es, but  only  the  substance  is  stated.  Upon 
another  trial  of  the  case  this  phase  of  the 
law  should  be  given  to  the  Jury. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 


WOODS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  6, 

1.  Cbikinai.  Law  (I  1091»)  —  Afpxai.  — Bill 

OF  EZCSPTIORI^-SuniOIENOT. 

On  appeal  from  a  conviction  for  making 
sales  of  intoxicating  liqaor  on  Sunday,  bills  of 
exception  reciting  that  defendant  excepted  to 
a  question  whether  the  witness  issued  defendant 
a  uonor  license  on  the  ground  that  the  license 
would  be  the  best  evidence,  but  that  the  ques- 
tion, was  answered  in  the  afflrmative  and  to  tes- 
nony  that  he  Isaned  a  license  to  one  J.  F.  W., 
although  the  evidence  had  not  shown  3.  F.  W. 
and  accused  to  be  the  same  person,  are  insuffl- 
cient  to  require  a  review. 

lEd.    Note. — For   other   cases,    see    Criminal 
Law,    Cent   Dig.   M   2803,   2816,   2816,   2818, 
^18,  2823.  282S-2833,  2843,  2931-2833,  2843; 
Dec.  Dig.  f  1091.»] 

2.  Cbikinal  Law  (|  1002*)— Appeal— Bills 

or  BXCBPTIOK. 

Where  an  exception  in  a  prosecution  for 
the  illegal  sale  of  intoxicants  was  reserved  to 
a  question  as  to  whether  witness  issued  a  retail 
Ucense  to  one  J.  F.  W.  on  the  ground  tiiat  he 
and  defendant  were  not  shown  to  be  the  same 
person,  the  court's  approval  of  the  bill  of  ex- 
ceptions, reciting  the  objection,  is  not  a  certifi- 
cate of  the  fact  on  which  the  objection  was 
based,  but  merely  of  the  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2834-2861,  2918;  Dec.  Dig. 
I  1092.*] 

8.  iNToxioATiNO  Liquors  (f  234*)— PnosKcr- 

TIONR — EVIDKNCB — AdMIBBIBILITT. 

Whether  or  not  a  license  to  sell  intoxi- 
cants had  been  Issued  to  accused  Is  a  fact  which 
may  be  proved  otherwise  than  by  the  exhibition 


of  the  license,  this  being  particniarly  true  in 
view  of  Acts  Slst  Leg.  (1st  Ex.  Sess.)  c.  17,  { 
14,  requiring  the  posting  of  licenses  in  some 
prominent  place  in  the  building  in  which  the 
sale  of  intoxicants  is  carried  on. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  288 ;   Dec.  Dig.  |  234.«] 

4.  Cbihinal  Law  ({  1091*)— Appeal— Mai- 
TKBS  Presented  fob  Review. 

In  a  prosecution  for  violating  the  liquor 
laws,  a  bill  of  exceptions  reserved  to  the  read-* 
ing  of  an  entry  in  a  stub  book  kept  by  the  of- 
ficer issuing  licenses  for  the  sale  of  intoxicating 
liquor  shows  no  error,  where  it  does  not  show 
that  the  stub  book  or  its  contents  were  intro- 
duced in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  2803,  2815,  2816.  2818, 
2819,  2823.  2828-2833,  2843,  2931-2938,  2043; 
Dec  Dig.  I  109L*] 

5.  Cbiminal  Ijaw  (I  665*)— Tbial  —  Recep- 
tion OF  Evidence — Puttinq  Witness  Uh- 
DEB  Rule. 

It  is  within  the  discretion  of  the  trial  court 
to  permit  a  witness  who  was  placed  nnder  the 
rule  and  who  heard  the  testimony  to  testify. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  IMg.  H  l539-1566Vi ;  Dec.  Dig.  | 
665.*] 

6.  Cbihinal  Law  (|  1168*)— Appeal— Habx- 

LESS    ERBOB. 

Where  a  witness  who  was  improperly  per- 
mitted to  testify  was  unable  to  answer  the 
question  propounded,  the  error  was  harmless. 

[Ed.  Note.— For  oQier  cases,  see  Criminal 
Law,  Cent  Dig.  H  3129-3136,  3144 ;  Dec.  Dig. 
I  1168.*] 

7.  Intoxicatiro  Liquobs  (I  227*)— Evidence 
— Admissibilitt. 

In  a  prosecution  for  illegal  stdet  of  intoxi- 
cating liquors,  it  is  proper  to  allow  witness  to 
testify  that  accused  was  engaged  in  the  saloon 
business,  even  if  it  had  not  been  shown  that  the 
retail  license  introduced  in  evidence  was  iMued 
to  accused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cient  Dig.  |  287;   Dec.  Dig.  i  227.*] 

8.  CRimNAL  Law  (i  1169*) — Appeal— Habk- 
LEB8  Ebrob. 

In  a  prosecution  for  illegal  sales  of  intoxi- 
cating liquors,  where  accused's  own  witness 
stated  that  he  owned  the  saloon,  the  improper 
allowance  of  evidence  showing  that  he  was  en- 
gaged in  the  saloon  business  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3088,  S137-3143;  Dec.  Dig. 
i  1169.*] 

0.  INTOXICATINO  LlQUOBB  (|  233*) — OnSNSB9 

-Evidence — ADiaBcaBiurr. 

In  a  prosecution  for  sale  of  intoxicants  on 
Sunday,  it  is  not  error  to  ask  a  witness  wheth- 
er he  saw  the  side  door  of  accused's  saloon  open 
on  a  stated  Sunday. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  283-287,  288)^;  Dec 
Dig.  I  233.*] 

10.  Cbihinal  Law  (|  1170%*)  —  Appeal  — 

Bill  of  Exceptions. 

A  bill  of  exceptions  complaining  of  the  al- 
lowance of  a  question  whether  the  witness  re- 
membered when  the  grand  jury  was  summoned, 
and  how  long  before  this  it  was  that  accused's 
saloon  was  open,  shows  no  error,  where  it  ap- 
pears that  his  answer  was  in  the  negative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3128-3135;  Dec.  Dig.  | 
1170%.*] 
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IL  Cbimiitai.  Law  d  1091*) — ^Apfkai.— Box 

OF  ElZCEPTIONS. 

In  a  prosecution  for  sales  of  Intoxicating 
liqnor  on  Bonday,  a  bill  of  exceptions  complain- 
ing of  the  adminion  of  testimony  by  a  witness 
that  he  got  a  pint  of  whislcy  for  a  siclc  man, 
taken  by  Itself,  shows  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2808,  2815,  2816,  2818, 
2819,  2828,  ^28-2|B3,  2848,  2831-2833,  2843; 
Dec.  DigTl  1091.*] 

12.  IirroxicATiRa  IiIQTtobs  Q  224*)  —  Ow- 

FKNBKS — PBXSUUPTIONS. 

There  is  no  presumption  that  local  option 
laws  are  in  effect  in  a  given  territory,  and 
hence  in  a  prosecution  for  sales  of  intoxicants 
on  Sunday  made  by  a  licensed  dealer,  the  state 
having  introduced  his  application  for  a  license 
in  wliich  he  made  affidavit  that  prohibition  was 
not  in  effect  in  the  place  in  which  be  carried 
on  his  burinesa,  is  not  bound  to  show  that  the 
local  option  law  had  not  been  adopted. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |{  275-281;  Dec  Dig.  I 
224.*] 

Appeal  from  Burleson  County  Court;  B. 
J.  Alexander,  Judge. 

Frank  Woods  was  convicted  of  an  illegal 
sale  of  intoxicating  llQuor,  and  he  appeals. 
Affirmed. 

Buchanan  &  Stone,  of  Brenbam,  and  T.  J. 
Carter,  of  Somervllle,  for  appellant  0.  B. 
Lane,  Asst  Atty.  Gen.  for  the  State. 


PRENDEBOAST,  J.  Appellant  was  prose- 
cuted and  convicted  tmder  artlde  615,  P.  C^ 
which  la  section  14  of  the  act  approved  April 
17,  1908  (Acts  3l8t  Leg.  [Ist  Ex.  Sess.]  c.  17), 
commonly  Imown  as  the  "Fitzhugh-Robertson 
Liquor  Law,"  and  his  penalty  fixed  at  a  fine 
of  $100. 

This  article  of  the  statute  is  as  follows: 
"Every  person  or  firm  having  a  Ucense,  who 
may  l>e  engaged  in  or  who  may  hereafter  en- 
gage In  the  sale  of  intoxicating  liquors  to 
be  dmnk  on  the  premises  (in  any  locality 
of  this  state,  other  than  where  local  option 
Is  in  force),  shall  dose  and  keep  closed  their 
bouses  and  places  of  business  and  transact 
no  business  therein  or  therefrom  from  and 
after  twelve  o'clock  midnight  until  five  o'clock 
a.  m.  of  each  week  day,  and  shall  close  and 
keep  closed  their  houses  and  places  of  busi- 
ness and  transact  no  business  therein  or  there- 
from from  and  after  twelve  o'clock  midnight 
Saturday  until  five  o'clock  a.  m.  of  the  fol- 
lowing Monday  of  each  week ;  and  any  such 
person  or  firm,  or  ills  or  their  agent  or  em- 
ploye who  shall  open  or  keep  open,  or  permit 
to  be  opened  or  kept  open,  any  such  house 
or  place  of  business  for  the  purpose  of  traf- 
fic, or  who  shall  sell  or  barter  any  intoxicat- 
ing liquor  of  any  kind,  or  who  shall  transact  or 
jwrniit  to  be  transacted  therein  or  therefrom 
any  such  business,  between  the  hours  afore- 
said, shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  convictipn,  shall  l>e  punish- 
ed by  a  fine  of  not  less  than  twenty-five  dol- 
lars nor  more  than  two  hundred  dollars,  or 
by  imprisonment  in  the  county  Jail  for  not 


more  than  three  months,  or  by  both  sach  fine 
and  imprisonment" 

The  information  charged  that  appellant  on 
or  about  April  23,  1911,  was  a  retail  liquor 
dealer  having  a  license  as  authorized  by 
said  act  of  the  Legislature,  and  was  then 
engaged  in  the  sale  of  intoxicating  liquors  to 
be  drunk  on  his  premises  where  sold  in  a 
locality  of  the  state  other  than  where  local 
option  was  in  force,  and  that  he  did  then 
and  there  unlawfully,  after  12  o'clock  mid- 
night on  Saturday,  April  22,  1911,  and  before 
5  o'clock  a.  m.  of  tbe  following  Monday,  April 
24,  1911,  open  and  permit  to  be  opened  his 
place  of  business  for  the  purpose  of  traffic, 
and  did  then  and  there  barter  and  sell  in- 
toxicating liquor,  to  wit,  whisky  and  beer  in 
quantities  of  less  than  one  gallon,  and  did 
transact  therein  and  therefrom  business  be- 
tween said  hours.  The  evidence  clearly 
shows  that  appellant  violated  said  law,  and 
was  amply  sufficient  to  sustain  the  verdict 
and  Judgment 

[1]  Appellant  has  a  large  number  of  bills 
of  exceptions.  Most,  if  not  all,  of  them  are 
very  meager,  and  do  not  show  sufficiently 
what  the  record  shows  nor  the  case  to  re- 
quire this  court  to  pass  upon  them.  The 
first  is  that  upon  the  trial  of  the  cause  "wliile 
the  witness  for  the  state  Wondrash  was  upon 
the  stand,  -upon  direct  examination,  counsel 
for  the  state  asked  him  the  following  ques- 
tion: 'Q.  Did  you  issue  a  retail  liquor  deal- 
er's license  to  Mr.  Frank  Woods?'  To  which  , 
question  the  defendant  objected  on  the 
ground  that  said  evidence  would  be  second- 
ary, and.  If  such  license  had  been  issued, 
the  license  would  be  the  best  evidence  there- 
of,  which  objection  was  by  the  court  over- 
ruled, and  the  witness  was  permitted  to  an- 
swer said  question,  which  he  did,  as  fol- 
lows: 'A.  I  issued  a  retail  dealer's  license  to 
Mr.  J.  F.  Woods.'  To  which  action  of  the 
court  the  defendant,  by  counsel,  then  and 
there  excepted,  and  here  now  tenders  this 
bill  of  exception,  and  prays  that  it  may  be 
examined,  approved,  etc.,"  which  was  done. 

His  second  bill  is  folly  as  meager  as  the 
one  above.  It  shows  that  while  said  same 
witness  was  on  the  stand  the  state  asked  him: 
"Q.  Did  you  Issue  a  retail  liquor  dealer's 
license  to  Mr.  Franlc  Woods?  A.  I  issued 
a  retail  liquor  dealer's  license  to  Mr.  J.  F. 
Woods.  Here  is  Mr.  J.  F.  Woods'  applica- 
tion for  a  permit,  his  permit,  bis  bond— 
[producing  the  Instruments]."  To  which 
answer  of  the  witness  the  defendant,  by 
counsel,  objected  on  the  ground  that  the  ap- 
pUcatlon,  permit,  and  bond  of  3.  F.  Woods 
were  not  admissible  in  evidence  against 
Frank  Woods,  and  that  J.  F.  Woods  and 
Frank  Woods  bad  not  been  shown  to  be  one 
and  the  same  person,  which  objection  the 
court  overruled  and  the  answer  was  per- 
mitted to  go  before  the  Jury,  to  which  ap- 
pellant excepted.  See  section  867,  p.  657, 
and  section  1123,  p.  732,  White's  Ann.  C.  O. 
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P.,  for  tbe  rnlea  abont  bills  of  exception,  and 
some  of  the  cases  tbere  collated.  Conger  t. 
State,  140  S.  W.  1112. 

[2]  It  will  be  seen  by  each  and  both  of 
these  Ulls  that  there  Is  no  such  statement 
made  of  the  case  as  that  this  court  can  tell 
therefrom  whether  the  questions  and  an- 
swere  of  the  witness  shown  by  these  bills 
were  admissible  or  not  It  will  be  further 
noticed  that  the  second  bill  shows  that  it 
was  appellant's  objections  and  not  stated  as 
a  fact  by  the  court  In  the  bill  in  approving 
it  or  otherwise  that  J.  P.  Woods,  to  whom 
the  license  was  issued  and  the  application, 
bond,  etc.,  were  made,  was  not  Frank  Woods, 
the  defendant  in  this  case.  It  has  too  often 
been  decided  by  this  court  to  need  a  cita- 
tion to  the  cases  to  show  that  the  uniform 
holding  of  this  court  la  that  an  objection 
made  to  evidence  asserted  as  a  fact  in  the 
objection  only  is  not  a  certificate  by  the 
judge,  in  approving  tbe  bill,  that  such  was 
a  fact.  It  is  a  mere  objection.  In  this  case 
even  if  we  could  consider  this  bill,  and  we 
could  look  to  the  record  to  ascertain  wheth- 
er or  not  the  evidence  showed  that  J.  F. 
Woods  and  the  defendant,  Frank  Woods, 
were  other  than  the  same  person,  we  might 
And  ample  evidence  to  show  that  that  was  a 
fact.  * 

[S]  The  first  bill  does  not  show  that  the 
contents  of  the  license  Itself  was  attempted 
in  any  way  to  be  proven— simply  and  solely 
■  whether  or  not  the  clerk  had  issued  to  ap- 
pellant a  license.  Whether  or  not  the  said 
clerk  had  issued  a  license  to  appellant  was 
an  Independent  fact,  which  could  be  proven 
by  him  without  the  introduction  of  the  li- 
cense or  proving  its  contents.  Besides,  sec- 
tion 28  of  said  act  of  1909  requires  that  such 
license  shall  be  posted  in  some  conspicuous 
place  in  the  house  where  the  business  for 
which  license  Is  necessary  is  carried  on,  and, 
of  course,  it  must  be  kept  posted  there. 
Again,  the  information  in  this  case  itself 
charges  that  the  appellant  had  such  license, 
and  upon  all  these  grounds  said  testimony 
was  admissible.  So  that,  even  if  we  could 
consider  appellant's  bills  on  these  grounds, 
no  error  is  presented.  If  it  had  been  at- 
tempted, and  these  bills  had  shown  that  the 
contents  of  said  license  was  testified  to  by  this 
witness,  then  quite  a  different  question  might 
be  presented,  but  this  is  not  the  case. 

The  evidence  In  this  case  shows  that  on 
June  15,  1910,  appellant  applied  to  the  Comp- 
troller of  this  state  for  a  license  to  engage 
in  the  retail  liquor  business  at  Clay,  in  Bur- 
leson county,  Tex.,  in  a  sworn  application, 
complying  In  every  particular  with  the  req- 
uisites of  such  an  application  as  prescribed 
by  said  act  of  1909;  that  the  Comptroller 
I)assed  upon  the  same,  and,  after  stating  that 
his  application  in  every  way  compiled  with 
the  law  and  that  he  was  qualified  under  the 
law  as  shown  by  his  application  to  receive 
such  license,  permitted  him  to  so  apply  for 
such  license ;  that  on  June  23,  1910,  he  prop- 


erly filed  his  petition  before  the  county  Judge 

of  Burleson  county  for  such  license,  his  peti- 
tion thefefor  containing  all  the  allegations 
prescribed  under  tbe  law  therefor,  and  that 
he  desired  to  engage  In  the  retail  liquor  busi- 
ness in  said  town  of  Clay ;  that  the  county 
Judge  properly,  upon  hearing  his  iietitlon 
with  all  the  necessary  requisites  alleged 
therein,  granted  the  same;  that  he  executed 
bond  with  tbe  conditions  and  in  the  amount 
and  strictly  in  accordance  with  said  law : 
that  he  paid  to  the  tax  collector  of  Burleson 
county  the  amount  of  the  tax  fixed  by  law  to 
entitle  him  to  a  license,  and  to  engage  in 
such  business  at  said  place.  All  these  papers 
are  those  which  are  required  by  law,  and 
which  are  required  to  be  kept  by  the  county 
clerk,  and  were  produced  by  such  clerk  and 
introduced  in  evidence  on  the  trial  of  this 
cause.  The  testimony  further  shows  that 
said  town  of  Clay  was  a  very  small  place, 
and  a  very  few  Inhabitants  therein;  that 
the  ai^pellant  was  engaged  in  the  saloon 
business  in  said  town  at  the  time  it  was 
charged  he  violated  said  Sunday  law.  By 
the  testimony  of  several  witnesses,  it  was 
shown  that  on  the  Sunday  diarged  In  the  in- 
dictment appellant's  saloon  was  open  and 
kept  open  for  some  time  for  the  business  of 
selling  intoxicating  liquor,  and  that  many 
sales  were  made  of  such  liquor  at  the  time ; 
that  a  large  crowd  was  in  there,  going  back 
and  forth,  bringing  out  bottles  of  liquor  and 
drinking,  carousing  around,  making  consid- 
erable noise  and  disturbance,  and  all  drink- 
ing, and  some  more  or  less  intoxicated ; 
that  appellant  was  in  his  house  and  place  of 
business  while  this  was  going  on  on  that 
date.  One  witness  swore  that  he  himself 
bought  such  liquor  from  appellant  personally 
on  that  day  and  occasion.  Others  show  that 
he  was  present,  and  saw  and  could  have 
seen  what  was  then  done. 

Appellant  himself  did  not  testify,  but  his 
only  clerk  did,  Introduced  by  him.  He  tes- 
tified that  he  was  appellant's  clerk  during 
said  month  of  April,  1911,  and  worked  in  ap- 
pellant's store  and  saloon,  sold  groceries  and 
dry  goods,  as  well  as  liquors,  and  shows  that 
he  himself  on  that  day  as  well  as  other  Sun- 
days, had  appellant's  place  of  business  open 
and  sold  liquor  repeatedly  on  Sunday  there- 
in while  working  for  appellant;  but  he 
claims  that  he  did  this  against  appellant's 
instructions,  and  without  his  knowledge  or 
consent;  that  he  had  the  saloon  open  on 
Sunday,  April  23, 1911,  some  five  or  six  times 
that  day,  not  longer  than  30  minutes  at  a 
time,  and  that  at  these  times  he  sold  intox- 
icating liquor;  that  he  attended  to  all  of  the 
saloon  business  for  appellant,  but  that  ap- 
pellant got  the  money  therefor. 

From  all  of  the  facts  and  circumstances  In 
this  case  the  Jury  were  clearly  justified  in 
believing  and  finding  that  a  license  to  sell 
intoxicating  liquors  at  retail  was  Issued  and 
delivered  to  appellant 

Appellant's  next  bill  shows  that  while  tills 
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same  witness  Wondraah  was  on  the  stand 
he  produced  the  original  permit  to  apply  for 
a  retail  liquor  dealer's  license,  an  ai^Ucation 
therefor,  his  bond,  petition  to  the  county 
Judge,  his  annual  tax  receipt  therefor,  all 
in  accordance  with  the  requirements  of  said 
act  of  the  Legislature  which  are  aU  copied 
In  full  in  the  bill,  and  that  they  were  Intro- 
duced In  evidence ;  that  appellant  objected  to 
all  of  them  for  the  reason  that  J.  F.  Woods 
had  not  been  sftown  to  be  the  same  person 
as  Frank  Woods,  the  appellant  in  this  case. 
What  we  have  said  in  discussing  the  other 
bills  aK>lle8  to  this,  and  shows  that  no  error 
is  shown. 

[4]  Appellant's  next  bUl,  No.  4,  baa  the 
same  heading  as  the  above  bills.  Then 
states: 

"While  the  state's  witness  Joseph  Wondrash 
was  upon  the  stand,  upon  direct  examination 
he  produced  a  stub  book  kept  by  him,  and 
started  to  read  therefrom,  which  said  stub 
book  from  which  the  witness  read  is  in 
words  and  figures  as  follows,  to  wit: 


rUqnor        1 

"  'BetalK  «mM-  [-Dealer's  License. 

I  Individual  J 

"  'For  the  sale  of  spirituous,  vinous  or  malt 
liquors  or  medicated  bitters.  No.  48.  Burle- 
son County,  Issued  to  J.  F.  Woods.  For  the 
sale  of  spirituous,  vinous  and  malt  liquors 
and  medicated  bitters  In  quantities  of  one 
gallon,  and  less  than  one  gallon,  to  be  drunk 

on   the  premises,   at   No.  St    Clay. 

Burleson  County,  Texas. 

■'  'Date  July  12,  1910.  State  Tax,  $375.00. 
County  Tax,  $187.50.    City  Tax,  $ — ■ — . 


"  'Note.   The  Clerk  will  retain  this  stub.' 

"To  which  reading  the  defendant,  by  coun- 
sel, then  and  there  objected  on  the  grounds:" 

Then  follow  sis  separate  and  distinct 
grounds  of  objection.  Then  the  bill  pro- 
ceeds: "Which  objections  were,  by  the  court, 
overruled,  and  the  defendant  then  and  there 
excepted  to  the  action  of  the  court,  and  here 
now  tenders  this  bill  of  exception,  and  prays 
that  the  same  may  be  examined,  signed,  and 
by  the  court  approved  and  ordered  filed  as  a 
part  of  the  record  in  this  cause.  This  the 
6th  day  of  October,  A.  D.  1911.  This  was 
after  the  introduction  of  the  different  papers 
by  the  county  clerk  showing  bis  authority  to 
issue  liquor  dealer's  license  to  J.  F.  Woods. 
Allowed  witb  the  above  explanation.  B.  J. 
Alexander,  County  Judge  Burleson  County." 

If  we  could  consider  this  bill,  it  would 
show  no  error  whatever,  for  it  states  that, 
when  said  witness  started  to  read  from  said 
stub  book,  the  appellant  objected  to  the  read- 
ing, and  the  bill  nowhere  shows  that  the 
said  stub  book  or  what  it  is  shown  above  to 
have  contained  was  in  any  way  or  anywhere 
Introduced  in  evidoioe. 

[5,  6]  Appellant's  next  bill  shows:  That, 
when  the  state  introduced  its  witness  J.  W. 
Woods,   it  asked  him  this  question:    "Mr. 


Woods,  Is  J.  F.  Woods  and  Frank  Woods  one 
and  the  same  person?"  That  the  appellant 
objected  to  tbls  for  the  reason  that  at  the 
commencement  of  tbe  trial  all  the  witnesses 
In  tlie  case  were  placed  under  the  rule,  but 
that  this  witness,  although  present  In  the 
courtroom,  was  not  placed  under  the  tule, 
but  was  sitting  In  the  courtroom  listening  to 
all  the  testimony.  That  the  court  overruled 
api)ellanfs  objections  and  the  witness  an- 
swered: "I  caimot  say."  To  this  action  ap- 
pellant excepted.  It  was  within  the  sound 
discretion  of  the  court  to  permit  a  witness, 
although  he  had  not  been  placed  under  the 
rule,  to  testify  In  the  case,  and  this  bill  does 
not  show  any  such  abuse  of  this  discretion 
as  would  authorize  this  court  to  hold  his  ac- 
tion reversible  error.  Besides,  the  answer  of 
the  witness,  as  shown,  did  not,  and  could 
not,  injure  the  appellant 

[7, 1]  Appellant  has  nine  bills  of  excep- 
tions to  this  effect:  That  while  the  witness 
for  the  state,  naming  him,  was  uiran  the 
stand,  upon  direct  examination,  counsel  for 
the  state  asked  him  this  question:  "What 
business  is  Mr.  Woods  engaged  in  at  Clay? 
A.  He  is  in  the  saloon  business  at  Oiay." 
To  this  question  and  answer  appellant  ob- 
jected because  said  testimony  was  inadmis- 
sible; that  ownership  of  a  mercantile  busi- 
ness could  not  be  proven  by  general  reputa- 
tion; that  the  evidence  was  secondary,  and 
not  the  best  evidence  to  prove  his  occupa- 
tion; that  it  was  a  mere  opinion  of  the  wit- 
ness, and  (eadeA  to  prove  an  issuable  fact  by 
Illegal  method.  The  court  overruled  the  ob- 
jection, and  in  approving  the  bill  qualified 
it  by  stating  that  it  was  allowed  with  the 
explanation  that  it  was  after  the  introduc- 
tion of  the  papers  by  the  county  clerk  show- 
ing the  Issuance  of  a  liquor  dealer's  license 
to  J.  F.  Woods.  This  is,  in  substance,  the 
full  of  each  of  said  bills.  No  error  Is  shown 
thereby.  It  was  not  attempted  by  this  to 
show  ownership,  but  simply  and  solely,  as 
the  questions  and  answers  show,  that  the 
appellant  was  running  a  saloon  business  at 
Clay,  which  was  entirely  proper.  Besides, 
api)ellant  Introduced  his  clerk  and  barkeeper, 
and  had  him  testify  as  shown  above  that 
appellant  was  engaged  in  the  retail  liquor 
business  at  said  place  on  the  date  charged 
in  tbe  Indictment;  that  be  clerked  for  blm, 
ran  tbe  business,  etc.,  and  appellant  got  aU° 
the  proceeds  of  his  Sunday  sales. 

[I]  Neither  does  the  appellant's  bill  com- 
plaining that  the  witness  John  Scott  was 
asked  the  question,  "IMd  you  see  the  side 
door  of  Mr.  Woods'  saloon  open  on  the  Sun- 
day in  April  you  were  in  Clay?"  and  his  an- 
swer that  he  saw  It  open  on  Sunday,  but  did 
not  recollect  whether  it  was  diurch  Sunday 
or  not,  show  any  error  whatever. 

[II]  Nor  does  appellant's  bill  complaining 
that  tbe  state  was  permitted  to  ask  the  wit- 
ness Jeff  Morgan  if  he  remembered  when  the 
men  were  summoned  before  the  grand  Jury, 
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how  loDg  before  tlils  It  was  be  saw  the  sa- 
loon (H>en,  and  his  answer  that  he  did  not 
know,  show  any  error  whateyer. 

[11]  Nor  does  appellant's  last  bill,  which 
shows  that  the  state  asked  the  witness  Mo 
ESnney,  "Did  you  get  any  whisky  from  Mr. 
Woods?"  and  to  which  he  replied,  "I  went 
ont  to  Mr.  Woods'  house  and  told  him  that 
Mark  was  sick,  and  sent  me  to  get  him  a 
pint  of  whisky.  Mr.  Woods  went  with  me  to 
the  saloon  and  got  the  whisky  for  Mark. 
Mark  did  not  pay  anything  for  the  whisky" 
— show  any  error.  The  bill  does  not  disclose 
what  the  status  of  the  case  was,  nor  what 
bearing  this  question  and  answer  had  on 
the  case,  and  therefore  we  cannot  tell  from 
the  bill  that  it  was  in  any  way  incompetent. 

[12]  Appellant  contends  that  the  state  fail- 
ed to  prove  that  local  option  was  not  in  force 
at  Clay  where  this  offense  is  charged  to  have 
been  committed.  It  has  uniformly  been  held 
in  this  state  by  this  court  that  we  cannot 
presume,  and  do  not  judicially  know,  and 
cannot  Judicially  know,  that  the  prohibition 
law  is  in  force  in  any  county  or  snbcllTislon 
thereof  anywhere  in  this  state;  that  such 
laws  while  general  so  far  as  being  laws  of 
the  state  are  nowhere  in  operation  or  effect- 
ive, unless  and  until  a  proper  election  Is  held 
th^r^or,  carried  and  the  law  declared  to  be 
in  force,  and  all  this  must  be  proven  as  a 
matter  of  fact  where  necessary  in  order  to 
show  that  prohibition  Is  effective  in  any 
given  county  or  sabdlvision  thereof.  It  has 
also  been  uniformly  held  by  this  court  that 
the  legal  presumption  is  that  prohibition  is 
not  in  force  in  any  given  locality,  but  that 
every  county  and  sabdlvision  thereof  in  the 
state  is  presumed  to  be  In  what  is  ordinarily 
denominated  "wet"  territory.  This  being  the 
case,  we  think  it  was  not  incumbent  upon 
the  state  to  prove  that  prohibition  was  not 
in  force  In  the  locality  in  Burleson  county 
where  appellant  ran  bis  retail  liquor  btisl- 
ness.  All  the  evidence  and  the  uncontradict- 
ed evidence  in  this  case  Introduced  by  both 
the  state  and  the  appellant  showed  that  ap- 
pellant was  in  the  retail  liquor  business  at 
the  time  and  place  in  which  this  offense  was 
charged,  and  that  he  applied  for  license,  and 
obtained  Ucense,  to  conduct  such  business  as 
a  retail  liquor  dealer  and  had  a  license  there- 
for, which  could  not  have  been  issued  with- 
out the  location  was  in  "wet"  territory  and 
prohibition  not  in  force  therein.  Besides, 
the  appellant,  in  his  application  for  Ucense, 
expressly  swore  that  there  was  no  statute 
or  ordinance  in  force  in  said  territory  pro- 
hibiting the  retail  sale  of  intoxicating  liquor, 
and  that  he  had  been  engaged  in  such  busi- 
ness for  the  past  two  years.  So  that  we  hold 
there  Is  nothing  in  this  contention  by  ap- 
pellant, even  if  It  was  Incumbent  upon  the 
state  to  make  such  proof. 

Thore  is  no  bill  of  exceptions  to  appellant's 
complaint  of  the  claimed  argument  of  the 


county  attorney.    So  that  we  cannot  consld> 
er  appellant's  assignment  on  that  subject 
The  Judgment  will  be  affirmed. 


WHOBTON  V.   STATB. 
(Court  of  Criminal  Appeak  of  Texas.     Nov. 
13,  1912.) 

1.  BuROLABT  (I  41*)— SunnciencT  of  Evi- 

DXNCX.  > 

Evidence  in  a  proaecution  for  bnrglary 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary,. 
Cent.  Dig.  H  94-103,  109;    Dec.  Dig.  f  41.*1 

2.  CBiianAi,  Law   (|  1169*)— Habmlkss  Ea^ 

BOB— AOIOSSION      or     BVIDSirCB— CUBK      BT 
VXBDICT. 

In  a  prosecatlon  for  burglary,  error,  if 
any,  in  permitting  evidence  that  defendant  was 
20  years  of  ace,  and  that  his  companion  was 
only  18,  was  harmless,  where  the  fury  asaeas- 
ed  the  minimum  punishment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3088,  8130,  8137-3143; 
Dec.  Dig.  I  1169.*] 

3.  CBiianAi.  Law  (|  082*)  —  Oorrssiott— 
AnioBsiBiuTr  or  Bvidbnox— Tm. 

In  a  prosecution  for  bnrglary,  the  testi- 
mony of  the  owner  of  the  store  entered  that 
he  heard  that  his  store  had  been  burglarised^ 
given  preliminary  to  proving  a  confession  by 
defendant  to  witness,  made  the  next  momingr 
was  admissible  as  fixing  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1218;    Dec.  Dig.  {  632.*] 

4.  CanaitAi,    Law    (f    828*)— Tbiax.  — Rc- 
quESTXD  Chabokb. 

Requested  charges,  which  are  fully  cover- 
ed by  tne  main  charge,  are  properly  refused. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;    Dec.  Dig.  |  829.*} 

5.  BrBOLABT  (I  28*)— Pbosbodtioit  — Issues 

AND    PBOOF-OWNKBSHZF. 

Under  an  indictment  for  burglary  of  a 
store  alleged  to  belong  to  the  prosecuting  wit- 
ness, proof  that  it  was  the  store  of  the  wit- 
ness and  bis  son  was  not  error,  where  the  wit- 
ness testified  that  he  was  in  charge  of  it. 

[Ed.  Note.— For  other  cases,  see  Barglai7» 
Cent  Dig.  II  67-78;   Dec.  Dig.  {  28.*] 

6.  BUBOLABT    (I  22*)— PBOOMXJTIOII  AITD  IIT- 

DicTME  NT— Ownership. 

Where  property  is  owned  in  common  or 
Jointly  by  two  or  more  persons,  an  Indictment 
for  burglary  may  allege  ownersnip  to  be  in  ei- 
ther or  all  of  them. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  11  55-61,  66;    Dec.  Dig.  §  22.*J 

7.  Cbiuinai.    Law     ({    784*)  —  Tbiai,  — In- 

BTBUCnONS— OlBCUMSTANTIAL     EVIDKNCE. 

Where  a  witness  in  a  burglary  trial  testi- 
fied that  defendant  admitted  to  him  that  he 
was  guilty  of  the  offense.  It  was  not  neces- 
sary to  charge  on  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1883-1888,  1922,  1960; 
Dec.  Dig.  i  78r.*] 

Appeal  from  District  Conrt,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

O.  L.  Whorton  was  convicted  of  burglary, 
and  be  appeala    Affirmed. 

Hood  ft  Shadle,  of  Weatherford,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Uen.,  for 
the  State. 
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HABPEB,  J.  Appellant  was  indicted  and 
convicted  of  burglary,  and  bis  punisliment 
assessed  at  two  years'  conflnement  in  tbe 
penitentiary. 

[1]  The  evidence  on  bebalf  of  the  state 
would  show  that  api>eUant  and  one  Ben 
Davis  borglariously  entered  the  store  of  J. 
F.  Elam  &  Son,  and  J.  F.  Blam  testUies  that 
appellant  approached  him,  the  morning  aft- 
er his  boys  claimed  to  have  detected  them, 
and  said:  "Uncle  Jim,  I  got  in  your  store 
last  night,  and  that  it  was  not  the  llrst 
time;  but  he  had  never  taken  anything  but 
little  things,  candy,  cigars,  tobacco,  etc., 
about  four  or  five  dollars'  worth,  and  that 
if  the  matter  was  not  reported  be  would 
give  anything."  This  statement  is  not  de- 
nied, and  this,  with  the  testimony  of  S.  D. 
and  Roy  Elam,  who  claimed  to  have  wit- 
nessed the  burglarious  entry,  amply  sup- 
ports the  verdict. 

[2]  The  appellant  claims  the  court  erred 
in  permitting  it  to  be  shown  that  appellant 
was  20  years  of  age,  while  Ben  Davis  was 
only  18.  As  the  punishment  assessed  against 
appellant.  Is  the  minimum  fixed  by  law,  this 
testimony  could  not  have  been  hurtful  to 
appellant;  but  the  youth  of  both  seems  to 
have  been  considered  by  the  jury  in  making' 
the  penalty  so  light  The  matter  presents 
no  error. 

[3]  WhUe  J.  F.  Elam  was  testifying,  he 
was  permitted  to  state  he  had  heard  that 
bis  store  had  been  burglarized.  This  was 
objected  to ;  but  as  the  record  discloses  that 
this  was  but  preliminary  to  proving  the 
statement  of  appellant  above  referred  to, 
and  that  it  was  the  next  morning  when  the 
statement  was  made  to  him  by  appellant,  it 
was  admissible  as  fixing  the  time,  and  the 
bill  presents  no  error. 

[4]  The  special  charge,  peremptorily  in- 
structing the  Jury  to  find  appellant  not 
piilty,  should  not  have  been  given;  and  the 
other  two  special  charges  requested  were 
fully  covered  by  the  main  charge  of  the 
conrt 

The  court  did  not  err  in  charging  on  who 
are  principals  under  the  testimony  of  S.  D. 
and  Roy  Elam,  and  the  charge  given  was 
an  admirable  presentation  of  the  law  in  this 
respect. 

[t,  I]  The  indictment  alleged  that  the 
bouse  burglarized  belonged  to  J.  V.  Elam, 
while  the  proof  showed  it  was  the  store  of 
J.  F.  Elam  &  Son.  As  J.  F.  Elam  testified 
be  was  in  charge  of  the  store,  this  presents 
no  error.  Branch's  Criminal  Law  correct- 
ly states  the  rule  to  be  that,  where  property 
is  owned  in  common  or  Jointly  by  two  or 
more  persons,  the  ownership*  may  be  alleged 
to  be  in  either  or  all  of  them,  citing  Samora 
V.  State,  4  Tex.  App.  508,  and  numerous  oth- 
er cases;  and  In  section  789  the  same  au- 
thor states  that  the  state  is  not  required  to 
prove  the  want  of  consent  of  a  person  not 
mentioned  in  the  indictment,  dtlng  Burt  v. 


State,  7  Tex.  App.  680,  and  nnmeroua  other 


[7]  As  J.  F.  Blam  testified  that  a^eUant 
admitted  to  talm  be  was  guilty  of  the  olfense, 
It  was  not  necessary  to  charge  on  circum- 
stantial evidence.  Heard  v.  State,  24  Tex. 
App.  Ill,  S  S.  W.  846,  and  Branch's  Urim. 
Law,  f  203. 

The  Judgment  is  affirmed. 


QDENTES    T.    STATE. 
(Oonrt  of  Criminal  Appeals  ot-  Texas.     Nov. 

20!,  1812>) 
Obiminal  Law  (|  1097*)— Afpeal  and  Bb- 

BOR— SlATB]tfXNT    07    FaCTB. 

In  the  absence  of  a  statement  ot  facts  In 
a  criminal  case,  a  question,  raised  by  motion 
for  new  trial,  on  whether  the  verdict  and 
judgment  were  contrary  to  the  law  and  evi- 
dence, cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2862,  286-1,  2926,  2834. 
2938,  2939,  3941,  2912,  2847;  Dec.  Dig.  | 
1097.*] 

Appeal  from  Criminal  District  Court, 
Harris  County;    C.  W.  Robinson,  Judge. 

Louis  Quentes  was  convicted  of  burglary, 
and  be  appeals.    AfiOrmed. 

O.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEBGAST,  J.  Tbe  appellant  was 
convicted  of  burglary,  and  given  tbe  lowest 
penalty. 

There  is  no  bill  of  exception  and  no  state- 
ment of  facts.  Tbe  only  question  raised  is 
by  a  motion  for  new  trial,  to  the  effect  that 
the  verdict  and  Judgment  is  contrary  to  the 
law  and  the  evidence.  Of  course,  this  can- 
not be  passed  upon  without  a  statement  of 
facts. 

The  Judgment  is  affirmed. 


CUBINE  V.  STATB. 

(Court  of  Criminal  AppeaU  of  Texas.    Nov.  6, 

1912.    Rehearing  Denied  Dec.  4,  1912.) 

Cbiminal  Law  ({  214*) — Pbbliminabt  Com- 
plaint—Ambndj£bnt—Bbbob  IN  Jtjbat  — 
— Lack  ov  Date. 

Where  by  mistake  tbe  officer,  in  affixing  his 
Jurat  to  a  criminal  complaint,  left  off  tbe  year, 
the  court,  on  request  of  the  county  attorney  be- 
fore trial,  properly  permitted  the  jurat  to  be 
amended  to  show  the  exact  date  upon  which  it 
was  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  433% ;  Dec.  Dig.  |  214.»] 

Appeal  from  Fannin  Gonnty  Court;  Rosser 
Thomas,  Judge. 

Will  Cubine  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Will  Cubine,  in  pro.  per.  C.  B.  Lane,  Asst. 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  violating  the  local  option 


•For  oihar  caiai  u«  lame  topic  and  Motion  NUMBER  In  IMe.  Dig.  a  Am.  Die  Kay-No.  Sariea  &  Rop'r  Indomi 


Digitized  by 


Cjoogle 


302 


101  SOUTHWESTEB>'  REFORTEB 


(Tex. 


law,  and  hla  pimishment  assessed  at  a  fine 
of  $30  and  30  days'  Imprisonment  In  the 
county  Jail. 

There  la  no  statement  of  facts  accompany- 
ing the  record.  Consequently  there  Is  bat 
one  question  presented  that  we  can  review, 
and  that  is  presented  In  bills  of  exception 
Nos.  1  and  2.  It  appears  that,  when  com- 
plaint was  filed,  the  officer  In  affixing  hla 
Jurat  left  off  the  year;  the  Jurat  reading: 
"Subscribed  and  sworn  to  before  me  this  Slst 
day  of  August,  A.  D.  190—."  The  county  at- 
torney, before  trial,  requested  the  permission 
of  the  court  to  have  the  officer  amend  and 
correct  hla  Jurat,  which  leave  was  granted  by 
the  court,  and  the  officer  before  whom  the 
complaint  was  erwom  to  amended  his  Jurat 
to  reiEid  as  follows:  "Subscribed  and  sworn 
to  before  me  this  Slst  day  of  August,  1911." 
This  was  permissible,  and  the  court  did  not 
err  In  permitting  the  Jurat  to  be  amended. 
Scott  V.  State,  9  Tex.  App.  484;  Allen  v. 
State  (App.)  13  S.  W.  998;  Nelman  v.  State, 
29  Tex.  App.  861,  16  S.  W.  253;  Sanders  v. 
State,  52  Tex.  Cr.  R.  156,  105  S.  W.  803. 

The  Judgment  Is  affirmed. 


LTSTBR  V.  STATE. 

(Cionrt  of  Criminal  Appeals  of  Texas.    Not.  20, 
1912.) 

Criminal  Law  (|  1101*)— Appeal  akd  Ebbob 
— ^DiBPosinoN— Failukb  to  File  Stats- 
MENT  OF  Facts  Without  Fault. 

Where  a  failure  to  file  a  statement  of  facts 
in  a  criminal  cause  within  the  time  panted  was 
doe  to  no  negligence  of  the  appellant's  counsel, 
but  rather  to  a  failure  of  the  state's  attorney  to 
agree  to  one  prepared,  and  his  refusal  to  do 
anything  in  the  way  of  getting  such  a  statement, 
when  requested  to  do  so  by  the  court,  appellant 
was  deprived  of  a  statement  without  his  fault, 
and  a  reversal  is  warranted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3204;   Dec.  Dig.  |  1101.*] 

Appeal  from  Mdrrls  County  Court;  C.  M. 
Henderson,  Judge. 

T.  C.  Lyster  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.  Reversed  and 
remanded. 

Moore  &  Hart  and  Hraderson  &  Bolln,  all 
of  Dalngerfleld,  for  appellant  O.  E.  Lane, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  unlawfully  carrying  a  pistol ;  his  pun- 
ishment being  assessed  at  a  fine  of  $100. 

The  county  court  that  tried  him  adjourned 
on  the  26th  of  August.  There  was  a  20-day 
order  entered,  granting  time  to  file  statement 
of  facts  and  bills  of  exception.  The  state- 
ment of  facts  was  prepared  by  appellant's 
counsel.  The  county  attorney  kept  the  state- 
ment of  facts  until  the  5th  of  September, 
when  he  returned  same  to  appellant's  at- 
torneys with  verbal  disagreement  One  of  the 
attorneys  for  appellant  then  took  the  state- 
ment of  facts  to  the  county  Judge,  and  ex- 


plained to  him  the  disagreement,  with  a  re- 
quest that  he  make  up  a  statement  of  facts. 
This  the  Judge  did  not  do.  The  statement 
of  facts  was  carried  to  the  county  Judge  on 
the  8th  of  September.  It  Is  further  stated 
that  the  county  Judge  did  not  prepare  a 
statement  of  facts,  but  without  approving 
the  statement  of  facts  prepared  by  appel- 
lant's counsel,  it  was  filed  by  the  county 
Judge  with  the  county  clerk ;  that  appellant 
had  nothing  to  do  with  Its  filhig,  and  had  no 
connection  with  it  It  is  further  shown  by 
the  affidavit  tliat  appellant  did  what  he 
could,  or  his  attorneys  for  him  did,  to  secure 
a  statement  of  facts  approved  and  filed  with- 
in the  time  required  by  law.  The  county 
Judge  does  not  make  an  affidavit  but  writes 
a  letter,  which  is  found  with  the  record,  and 
makes  about  this  statement :  That  the  state- 
ment In  the  affidavit  by  Hon.  O.  D.  Hart 
the  party  making  the  affidavit  above  refwred 
to,  In  regard  to  statement  of  facts.  Is  prac- 
tically correct;  that  be  could  not  from  mem- 
ory, give  the  exact  dates  of  the  different 
actions  in  regard  to  the  statement  of  facts, 
but  he  states  Judge  Hart  brought  him  the 
statement  of  facts  on  the  8th  of  September, 
1911,  and  at  the  same  time  informed  him 
that  the  county  attorney,  who  tried  the  case, 
had  refused  to  agree  with  him ;  that  Imme- 
diately afterwards  he  saw  the  county  attor- 
ney, and  inquired  of  him  what  the  trouble 
was,  and  the  county  attorney  informed  him 
that  he  did  not  think  the  facts  were  correctly 
stated,  and  would  not  agree,  and  also  said 
that  there  was  a  letter  that  had  been  offered 
In  evidence  that  he  specially  wanted  In  the 
statement.  He  told  the  county  attorney  that 
the  attorneys  had  left  a  place  for  the  letter 
to  be  copied  In,  and  were  willing  that  It  be 
inserted ;  that  he  found  out  from  the  county 
attorney  that  the  letter  was  in  possession 
of  a  Mr.  Jones,  who  lived  in  the  country, 
and  afterwards  he  got  the  letter  himself,  but 
too  late  for  the  statement  of  facts  to  l>e  filed 
in  time,  as  required  by  law.  "I  asked  the 
county  attorney  to  get  this  letter  himself, 
and  put  it  in.  If  that  was  all  that  was  the 
matter  with  the  statement  He  never  did; 
In  fact,  he  refused  to  do  anything  In  the 
way  of  getting  a  statement  of  facts,  except 
to  refuse  to  agree  on  the  one  as  prepared  by 
the  defendant's  attorneys,  and  as  result  of 
this  the  statement  of  facts  was  not  filed 
within  the  time  required  by  law."  The  coun- 
ty Judge  signs  the  letter  officially. 

The  transcript  shows  the  following :  "State- 
ment of  facts  delivered  to  C.  M.  Henderson 
[County  Judge]  September  8,  1911.  FUed 
1—30—1912.  J.  W.  Ciison,  County  Clerk 
Morris  County,  Texas."  The  statement  of 
facts  is  not  signed  by  the  Judge.  Under  the 
showing  made  by  the  affidavit  of  Mr.  Hart, 
one  of  the  attorneys  for  appellant  and  the 
statement  made  by  the  county  Judge  In  his 
letter,  the  appellant  was  not  at  fault.     We 
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are  of  opinion  appellant  has  been  deprived 
of  a  statement  of  facts  wltliout  fault  on  his 
part  Tbere  are  numerons  decisions  uphold- 
ing  this  conclusion.  Some  of  them  are  of 
very  recent  date.  These  commence  with 
Trammell  v.  State,  1  Tex.  App.  121,  and  end 
with  Rawls  V.  State,  150  S.  W.  4S1,  decided 
at  the  present  term  of  the  court,  and  are 
unbroken  to  date. 

Because  appellant  was  deprived  of  a  state- 
ment of  facts  on  appeal,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


SIMPSON  V.  STAXB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1912.) 

1.  Cbivihai.  liAW  (I  1028*)— Afpsal  and  Bb- 
BOB— Pseskntahon  and  Bbsebvation  or 
Gbounds— Pboceedings  on  Monon  to 
Quash  iKDicmciiT. 

Where  a  motion  to  quash  an  indictment 
was  verbal,  and  it  was  not  argued  by  the  de- 
fendant's attorney  and  the  county  attorney  in 
open  coart,  and  ruled  on  by  the  court  in  open 
court,  no  question  of  its  msuffidency  is  pre- 
sented for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.^Cent  Dig.  {{  2619,  2620;    Dec.  Dig.  i 

2.  iHTOXIOATIirO  LlQITOBS  (f  236*)— GBIiaNAL 

PxoBBcnTioifB— Oirr  or  LiquoB  to  Minob 

— BVIDKHCB. 

In  a  prosecution  for  givinc  intoxicating 
liquor  to  a  minor  without  the  consent  of  his 
parent  or  guardian,  evidence  held  insufficient 
to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
l^nors.  Cent.  Dig.  tl  300-322;    Dec.  DigTl 

Appeal  from  Scurry  County  Court;  Frlti 
B.  Smith,  Judge. 

Whitc*mb  Simpson  was  convicted  of  giving 
intoxicating  liquors  to  a  minor,  and  appeals. 
Rerersed  and  remanded. 

C-  B.  Lane^  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  [1]  The  Indictment 
charged  appellant  "with  unlawfully  giving 
and  ddivering,  and  causing  to  be  given  and 
dellTered,  and  was  concerned  in  the  gift  and 
delivery  of,  spirituous,  vinous,  malt,  and  in- 
toxicating liquor  to  Jenkins  De  Shaso,  the 
said  Jenkins  De  Shazo  thm  and  tbere  being 
a  person  under  the  age  of  21  years,  without 
the  written  consent  of  the  parent  or  guard- 
ian of  the  said,"  without  mentioning  the 
name  of  the  minor  after  the  word  "said." 
Verbal  motion  was  made  to  quash  the  indict- 
ment. The  court  signs  the  bill  with  the 
statement  that  defendant  made  bis  motion 
orally,  and  same  was  not  argued  by  his  at- 
torney and  the  county  attorney  in  open  court, 
and  ruled  on  by  the  court  in  open  court  We 
deem  it  unnecessary  to  review  this  question 
in  the  light  of  this  record. 

[2]  The  serious  question  is  the  want  of 
sufficient  evidence  to  Justify  the  conviction. 
The   alleged   minor   testified:    "I   live   near 


Camp  Springs,  in  Scarry  county.  I  was  at 
Mr.  Jones'  on  or  about  the  Ist  day  of  March, 
1911;  was  there  at  a  gathering.  While  there 
I  met  and  saw  the  defendant  While  there 
the  defendant  and  I  went  out  in  the  yard, 
and  outside  of  the  yard  gate.  The  defendant 
had  a  bottle  of  whisky.  He  went  to  where 
there  was  a  post  near  the  yard  gate,  picked 
up  something  and  held  it  to  his  mouth,  and 
then  set  it  down  by  a  post  and  stepped  back 
some  distance.  I  picked  up  what  proved  to 
be  a  bottle  of  whisky  and  took  a  drink  out 
of  it  and  set  it  back  where  I  found  it.  We 
were  standing  near  each  other  when  we 
drank  the  whisky.  The  defendant  did  not 
give  me  any  intoxicating  liquor.  He  did  not 
tell  me  where  I  could  find  any.  When  lie 
set  whatever  it  was  down  and  stepped  off,  I 
Just  went  and  picked  It  up  and  got  a  drink 
and  set  it  back  down  where  I  found  It.  He 
did  not  ask  me  to  have  a  drink;  nor  did  he 
tell  me  where  it  was."  The  father  of  the 
minor  testified  that  he  was  under  21  years  of 
age,  at  least  was  on  March  1, 1911,  but  would 
soon  be  21  years  of  age.  These  were  the  only 
witnesses  who  testified  in  the  case;  defend- 
ant offering  no  evidence.  We  are  of  opinion, 
under  this  state  of  facts,  that  this  conviction 
cannot  be  sustained. 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 


MATFIELD  v.  STATB. 

(Ok>urt  of  Oriminal  Appeals  of  Texas.    Nov.  20, 
1912.) 

Grand  Jubt  (|  7*)— Dismissai,. 

An  order  of  court  directing  the  summoning 
of  grand  jurors  for  the  three  succeeding  terms 
of  court  is  without  auiliority  of  law,  and  a 
prosecution  commenced  under  an  Indictment  re- 
turned by  a  grand  jury  summoned  for  the  sec- 
ond term  after  the  order  was  made  must  be 
dismissed. 

lEd.  Note. — For  other  cases,  see  Grand  Jurj'. 
Cent  Dig.  §S  2,  16,  21;    Dec.  Dig.  i  7.*] 

Appeal  from  District  Court,  Harrison 
County;   H.  T.  Lyttleton,  Judge. 

Beulah  Mayfield  was  convicted  of  crime, 
and  appeals.  Reversed,  with  order  to  dla- 
mlsB. 

Jones,  Bibb  tc  Scott,  of  Marshall,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  X  In  this  case  the  court  at 
the  November  term  ordered  the  jury  commls- 
sioners  'to  summon  grand  Jurors  for  the  three 
succeeding  terms  of  court,  and  appellant  was 
indicted  by  a  grand  Jury  summoned  for  the 
second  term  after  the  order  was  made. 

The  questions  presented  on  this  appeal  are 
TO  thoroughly  discussed  in  the  case  of  Wool- 
en v.  State,  150  S.  W.  1165,  decided  at  this 
term  of  court,  we  do  not  deem  it  necessary 
to  do  so  again.    There  Is  no  authority  in  law 


•For  otber  casaa  see  >ame  topic  and  section  NUMBER  In  Dee.  Die-  li  Am.  Dig.  Ke7-No.  Series  t  Rep'r  Indexes 


Digitized  by 


Cjoogle 


804 


161  SOUTHWBSTBRM  BBPORTIDB 


(lo. 


for  the  court  to  order  a  Jury  commission  to 
summon  a  grand  Jury  for  any  other  than  the 
next  or  succeeding  term  of  court.  As  said  In 
the  Woolen  Case,  It  may  be  more  convenient 
and  less  expensive  to  have  a  jury  commis- 
sion to  draw  Jurymen  for  several  terms  of 
court,  but  until  the  law  authorizes  or  sanc- 
tions that  method  we  cannot  do  so. 

The  judgment  Is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


KELLY  T.   STATD. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  16, 

1912.     Rehearing  Denied  Nov.  27, 

1912.) 

1.  Cbiminai.  Law   (|  1092*)— Bnxa  of  Ytn- 
CKPTiow— Appboval— TmB  OF  Piling. 

Where  the  judge  refused  to  siffn  defend- 
anf a  bills  of  exceptions  because  not  full  and 
correct,  and  prepared  bis  own  bills,  and  defend- 
ant did  not  luLve  bis  bills  proved  by  bystanders, 
they  could  not  be  considered. 

rE}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dl«.  U  2829,  2834-2861,  2919; 
Dec.  Dig.  i  10K.«I 

2.  HouiciDK     (I     166*)— BviDEwOB— Aoinssi- 
BiLmr. 

In  a  homicide  case,  evidence  that  the  sher- 
iff had  made  statements  as  to  defendant's  de- 
feat in  an  election,  loud  enough  for  the  latter, 
who  was  16  or  20  feet  away,  to  hear,  was  ad- 
missible to  show  motive,  where  it  appeared  that 
immediately  afterwards  he  went  to  where  de- 
ceased, who  had  opposed  him  in  the  election, 
was  sitting,  and  the  difficulty  resulted. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  320-331 ;   Dec.  Dig.  i  166.»] 

8.  Criminal  Law  (|  404*>— EJvidbncb— Ad- 
lUsaiBiLnr— Dkmonstrativx  Evidence. 
There  was  no  error  in  admitting  in  evi- 
dence a  bullet  found  on  the  ground  where  the 
killing  occurred,  where  the  position  of  deceased 
at  the  time  he  was  shot  was  a  contested  issue, 
on  which  the  finding  of  the  bullet  would  have 
a  strong  bearing,  and  the  bullet  was  shown  to 
be  of  a  sice  that  fitted  defendant's  pistol,  and 
was  in  a  i>ooI  of  blood  that  must  nave  come 
from  deceased. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  878,  891-893,  1467;  Dec. 
Dig.  i  404.»] 

4.  HoinciDK    (i    166*>— Btiderox— AomBsi- 

BIUTT. 

In  a  homicide  case,  evidence  elicited  by 
the  state  on  cross-examination  that  the  wit- 
ness was  arrested  by  defendant  at  a  given  time 
was  properly  admitted  where  its  only  purpose 
was  for  the  fixing  of  the  time  and  place,  and 
was  followed  by  proof  by  the  witness  that  ap- 
pellant at  that  time  told  the  witness  he  would 
let  him  go  if  he  would  tell  on  the  deceased, 
since  it  tended  to  show  his  state  of  mind  to- 
ward the  deceased. 


[EVL  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  820-831;    Dec.  Dig.  |  166.*] 

6.  Criminal  Law  (|  472*)— Evidence— Opin- 
ions. 

In  a  homicide  case,  where  defendant  con- 
tended that  deceased  had  cut  him  immediately 
before  the  shooting,  an  answer  by  a  qualified 
witness  to  the  question.  "If  a  man  so  cut 
should  get  up  and  walk  16  feet  and  turn 
around,  would  the  presence  of  blood  have  ap- 
peared on  his  face?"  was  admissible. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1059 ;   Dec  Dig.  |  472.*] 


6.  Criminal   Law    (|    608*)— Evidence— Ad- 
missibilitt. 

Where  the  defendant  filed  an  application 
for  a  continuance,  naming  a  number  of  wit- 
nesses, which  the  court  overruled,  it  was  not 
error  at  the  close  of  the  evidence  to  allow  the 
state  to  show  the  presence  of  the  witnesses  in 
court  in  order  to  preclude  a  new  trial  or  re- 
versal for  denial  of  the  continuance. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  {{  1364-1368;  Dec.  Dig.  i 
608.*] 

7.  WiTTNESSBS  (I  392*) — IicPEAOHMBNi— Con- 

TRADICTOBT  mTATBMENTS. 

Where  defendant's  witness  on  cross-exami- 
nation was  asked  if  he  had  not  at  the  prior 
term  made  an  affidavit  to  secure  a  change  of 
venue  for  defendant  and  he  at  first  denied, 
but  subsequently  admitted,  doing  so,  but  de- 
nied he  Imew  what  was  in  the  application,  it 
was  proper  to  show  that  in  his  affidavit  lie  had 
stated  he  had  "been  fully  informed  of  and  had 
read  the  contents  of  the  application  and  that 
the  facts  stated  therein  were  true,"  since  it 
went  to  his  credibility  as  a  witness. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1249-1261,  1257;  Dec  DigVl 
392.*] 

8.  Criminal  Law  (||  419,  420*)— Evidence— 
Admissibilitt— HearbaT. 

In  a  homicide  case,  it  was  not  error  to 
refuse  to  permit  defendant  to  testify  that  O. 
had  told  him  that  he  had  seen  two  cattle  in 
S.'s  brand,  and  not  the  brand  of  deceased,  in  a 
certain  pasture;  it  appearing  that  deceased 
had  sold  cattle  to  the  man  who  placed  the  cat- 
tle in  the  pasture,  the  testimony  being  hear- 
say. 

[EU.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  973-983;    Dec   Dig.  S| 

9.  WiTNESSBa    (I   847*) —Ceedibiutt —Con- 
duct OF  Witness. 

Where  a  witness  for  defendant  testified, 
among  other  things,  that  deceased  had  confess- 
ed to  him  that  he  had  stolen  a  head  of  cattle, 
the  state  could  properly  prove  that  deceased 
was  not  indicted  for  the  offense,  and  that  the 
witness  was  a  member  of  the  grand  jury  that 
Investigated  the  case,  and  had  not  called  the 
attention  of  the  grand  jury  to  the  fact  of  such 
confession,  since  it  affected  his  credit 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1134 ;    Dec  Dig.  |  347.*] 

10.  Witnesses  (I  277*)— Okoss-BacAMiNATioif 
OF  AocirsED— EviOENOE— Pbiob  CONVionoN. 

Though,  when  a  former  crime  is  admitted, 
the  circumstances  attendant  upon  it  cannot  b« 
gone  into,  yet  when  a  defendant  himself  brings 
it  into  a  case  and  seeks  to  arouse  sympathy 
for  himself  by  showing  that  he  was  led  into 
crime  as  a  mere  boy  by  older  persons,  then  the 
state  may  show  the  real  facts,  and,  if  on  cross- 
examination  of  such  defendant  it  develops  that 
defendant  committed  another  crime,  which  the 
state's  attorney  immediately  asked  the  court 
to  instruct  the  Jury  not  to  consider,  there  is  no 
error. 

[Eid.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  f i  926,  979-984 ;   Dec  Dig.  |  277.*1 

11.  Criminal  Law  (|  824*)— Mubdeb  in  ths 
Second  Deoreb— Instruotionb. 

The  words  "mitigate,  excuse  or  jnsttfy,** 
used  in  a  charge  defimng  murder  of  the  second 
degree,  have  a  well-understood  meaning,  and, 
in  the  absence  of  a  request  it  is  not  necessary 
for  the  court  to  define  them. 

[Eld.  Note.— For '  other  cases,  see  CHminal 
Law.  Cent  Dig.  H  1996-2004;  Dec  Dig.  f 
824.*] 
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12.  HomoioK  (i  809*)— lfAiisiJLx;oHTK»— In- 

8TB170TION8. 

Where  the  state  showed  only  a  case  of 
murder,  and  the  defendant  as  justification  al- 
leged an  assault  with  a  knife  by  deceased,  and 
threats  on  occasions  other  than  when  the  as- 
sault was  made,  a  charge  on  manslaughter 
which  dealt  only  with  such  assault  was  proper, 
since  every  charge  must  be  viewed  in  the  light 
of  the  evidence  adduced  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  e4&-656;   Dec.  Dig.  {  309.*] 

13.  Homicide  ({  39*)— Mahbla.tjghteb— Ad»- 
quatb  oa.ubx. 

Manslaughter  Is  predicated  upon  adequate 
cause,  and,  unless  such  cause  exists,  the  homi- 
cide will  not  l>e  reduced  from  murder,  although 
committed  under  the  influence  of  sudden  pas- 
sion, rendering  the  mind  incapable  of  cool  re- 
flection. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cktnt.  Dig.  H  69-61 :   Dec.  Dig.  i  39.*] 

14.  HomciDK    (i    116*)  —  Sbi^f-Defensk  — 
Thbbatb. 

Threats  of  themselves  alone  will  not  justify 
a  kUling.  but  if  deceased  raised  from  his  seat 
with  a  knife,  and  defendant  thought  he  was 
going  to  carry  into  effect  previous  threats  to 
kUI  Um,  the  right  of  self-defense  arose. 

[I>d.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  H  168-163;   Dec.  Dig.  |  116.*] 

16.  CnnnNAi,  Law  (|  761*)— Inbtbuctions — 

lasncs— HoiaciDE. 

A  criticism  of  an  instruction  on  self-de- 
fense, in  that  it  "required  the  jury  to  be- 
lieve the  threats  were  made,"  is  without  merit, 
where  it  was  not  disputed  that  such  threats 
were  made. 

[ESd.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  1731,  ITOS,  176*-1764, 
1771;  Dec.  Dig.  J  Yei.*] 

16.  HoiaciDK    d    116*)  —  Makslauobtkb — 
Tbbeats. 

Threats  of  themselves  alone  will  not  re- 
dnce  a  killing  to  manslaughter,  but:  though  an 
assault  by  deceased  later  was  such  as  would 
not  reasonably  cause  one  to  believe  that  he  was 
in  danger  of  losing  his  life  or  of  serious  bodily 
injury,  yet  the  conduct  at  the  time  was  such, 
considering  the  previous  threats,  as  to  cause 
such  a  degree  of  anger  or  terror  as  to  render 
the  mind  incapable  of  cool  reflection,  the  of- 
fense wonld  be  only  manslaughter. 

[ESd.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  H  168-163 ;   Dec.  Dig-  i  116.*] 

17.  HoiaoiDK    (H    800,    340*)  —  Jubufiabix 
HoiaciDS— ABANDomairr  or  DiTiicin.TT— 

I  RSTBOOnONS. 

In  an  instruction  on  the  abandonment  of 
the  difflcolty,  the  use  of  the  words  "in  good 
faith  abandoned,"  etc.,  was  improper,  in  that 
the  Jory  might  infer  that  the  defendant  intend- 
ed at  some  future  time  to  renew  the  difficulty, 
bat  it  is  harmless  error  in  a  case  where  there 
is  no  evidence  from  which  snch  an  inference 
could  be  drawn. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |i  614-632,  715-720;  Dec.  Dig.  {{ 
300,  340.*] 

18.  CaoasAL    Law    (i    728*)— Reuabks    or 

COCKBXI. — REQinSSTS  FOB  IirBTBUanOK. 

In  the  absence  of  a  requested  charge,  re- 
marts  of  the  counsel  for  the  state  excepted  to 
present  no  error. 

[Bd.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  Ii  1689-1691;  Dec.  Dig.  { 
T2&*J 

19.  Hoiaoios   (i   116*)— JusniTABUB  Houi- 

CIMB— PlWVOCATION— ThBKATS. 

^RireatB  made  by  one  against  another  with 
the  Intention  of  provoking  a  difficulty  On  that 


occasion  would  not  justify  the  other  in  killing 
him  on  another  and  different  occasion  before 
an  act  is  done  or  word  spoken. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §{  168-163 ;   Dec  Dig.  {  116.*] 

Appeal  from  District  Court,  De  Witt  Coun- 
ty; John  M.  Green,  Judge. 

Henry  Kelly  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Af- 
firmed. 

Proctor,  Yandenberge  &  Crain,  of  Victoria, 
S.  C.  Lackey,  of  Cuero,  and  W.  T.  Bagby, 
of  HaUettsville,  for  appellant  Davidson  & 
Bailey  and  Waldeck  A  Hartman,  both  of 
Cuero,  and  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  3.  Appellant  was  Indicted, 
charged  with  murder,  tried  and  convicted  of 
murder  in  the  second  degree,  and  bis  punish- 
ment assessed  at  five  years'  confinement  in 
the  penitentiary. 

Appellant's  first  assignments  relate  to  the 
action  of  tbe  court  in  overruling  bis  appli- 
cation for  a  change  of  venue.  It  appears 
from  the  record  that  on  the  last  day  of  the 
term  at  which  appellant  was  tried  he  pre 
sented  to  the  court  for  approval  bis  bills  of 
exception,  in  regard  to  the  overruling  of 
this  plea,  and  the  court  on  that  day  indorsed 
thereon  a  refusal  of  same  because  they  were 
not  full  and  correct  bills,  and  stated  he 
would  prepare  and  file  bis  own  bills,  and 
later  tbe  court  did  make  and  file  bills  of 
exception.  Appellant  insists  we  should  con- 
sider bis  bills.  Read  In  tbe  light  of  the 
bills  prepared  and  filed  by  the  court,  it  Is 
manifest  that  tbe  bills  prepared  and  present- 
ed by  appellant  were  not  complete,  and,  as 
presented  in  these  bills,  there  is  no  error 
in  overruling  tbe  application  for  a  change 
of  venue. 

[1]  Appellant  is  not  entitled  to  have  bis 
bills  considered,  tbe  law  pointing  out  the 
method  for  him  to  pursue  In  case  tbe  court 
declines  to  approve  a  proper  bill.  When 
tbe  court  rejected  tbe  bills  on  tbe  day  pre- 
sented on  Oie  grounds  he  did,  appellant 
should  have  proven  them  by  bystanders,  if 
tbey  were  correct,  and,  when  be  fails  to 
do  so,  we  will  consider  the  bills  prepared  by 
tbe  court 

[2]  There  was  no  error  In  permitting  wit- 
nesses to  state  what  tbe  sheriff  said  in  re- 
gard to  tbe  result  of  the  election.  Tbe  wit- 
nesses testify  that  appellant  was  In  15  or  20 
feet  of  tbe  sheriff  when  be  made  tbe  state- 
ment, and  tbe  statement  was  made  loud 
enough  for  a  man  to  hear  It  at  that  distance. 
The  evidence  is  conflicting  as  to  whether 
or  not  defendant  knew  he  bad  been  defeated 
for  constable  at  the  time  of  the  difficulty. 
The  defendant's  evidence  would  present  tbe 
jtbeory  he  thought  be  was  elected  by  a  small 
majority:  while  the  evidence  for  tbe  state 
would  show  that  be  knew  he  was  defeated. 
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tn  fact  had  so  stated  himself  to  a  vltneBS, 
and  that  he  went  shortly  thereafter  to  a 
point  where  deceased  was  sitting  and  the 
difficulty  resulted.  It  was  a  material  In- 
quiry as  tending  to  show  motitve,  and  all 
evidence  which  would  tend  to  show  that  de- 
fendant knew  the  result  wonld  be  admissible. 

[3]  There  was  no  error  In  admitting  in  evi- 
dence the  bnllet  found  in  the  blood  on  the 
ground  where  the  killing  occurred.  The  bal- 
let that  killed  deceased  entered  the  right 
breast  of  deceased  between  the  nipple  and 
collar  bone,  passed  through  and  made  its 
exit  on  the  left  side.  The  doctor  testified 
that,  if  not  deflected,  it  passed  through  the 
lungs,  and  near  or  through  the  heart.  The 
position  of  deceased  at  the  time  he  was  shot 
was  a  contested  issue,  and  the  finding  of 
this  bullet  at  the  place  It  was  found  would 
have  a  strong  bearing  on  this  issue.  The  bul- 
let was  shown  to  be  of  a  size  that  fit  de- 
fendant's pistol,  and  was  in  a  pool  of  blood 
that  must  have  come  from  deceased. 

[4]  While  Wm.  Hoffman  was  on  the  wit- 
ness stand  he  was  permitted  to  state  that 
he  had  been  arrested  by  appellant  at  a  given 
time  charged  with  theft  of  cattle.  This 
was  objected  to  by  appellant,  and,  if  this 
was  all  his  testimony,  the  objection  would 
be  well  taken.  State's  counsel  stated  this 
was  only  for  the  purpose  of  fixing  time 
and  place,  and  followed  it  with  proof  by 
the  witness  that  appellant  at  that  time  made 
Hoffman  the  proposition  if  that,  "if  he  would 
tell  on  George  Thomas  (deceased),'  he  (ap- 
pellant) would  tarn  him  loose."  Under  the 
record  in  this  case  this  testimony  was  de- 
cidedly admissible,  for  the  evidence  would 
show  that  the  cause  of  the  trouble  between 
appellant  and  deceased  was  occasioned  by 
appellant's  insistence  on  prosecuting  deceas- 
ed for  cattle  theft,  and,  if  he  were  willing 
to  release  another  person  charged  with  the 
same  character  of  offense,  if  he  would  give 
evidence  against  deceased,  it  had  a  tendency 
to  show  the  state  of  his  mind  towards  de- 
ceased, and  who  really  was  In  fact  respon- 
sible for  the  had  state  of  feeling  between 
the  two  men  (theretofore  friends),  and  which 
finally  culminated  in  the  death  of  one  of 
them.  The  state  was  further  permitted 
to  show  that  this  witness  had  been  summon- 
ed by  defendant  Taking  into  consideration 
the  cross-examination  of  this  witness,  this 
presents  no  error. 

(5]  Defendant,  when  he  arrived  at  home, 
called  Dr.  Hartman  to  attmd  the  wound  on 
his  face.  Appellant's  contention  was  that 
this  wound  was  Inflicted  by  deceased  Just 
prior  to  the  time  he  shot  him.  The  state's 
contention  was  that  deceased  had  no  knife 
In  his  hand,  and  did  not  cut  appellant,  and 
that  he  was  not  cut  at  the  time  he  left  the 
scene  of  the  difficulty.  Dr.  Hartman  testified 
to  the  nature  and  character  of  the  wound, 
and  he  then  was  asked  the  question :  "If  a 
man  were  lying  on  the  ground,  and  that 


wound  inflicted  while  In  that  position,  and 
after  the  Infilction  of  the  wound  the  man 
drew  a  pistol  and  fired  a  shot,  and  then  got 
up  and  walked  10  or  16  feet  and  turned  and 
looked  back,  would  the  presence  of  blood 
have  appeared  on  his  face  at  that  time?" 
To  which  question  the  witness  answered 
that  it  would,  and  enough  would  have  flow- 
ed from  this  wound  for  It  to  have  gotten 
down  on  his  clothing.  This  testimony  was 
objected  to  by  appellant,  and  a  proper  bill 
reserved.  Dr.  Hartman  had  qualified  as  an 
expert,  and  stated  he  was  a  graduate  of  a 
well-known  medical  college,  explained  the 
wound  and  the  blood  vessels  necessarily  sev- 
ered, and  the  knowledge  he  demonstrated  he 
possessed  rendered  the  testimony  admissible. 
[I]  Defendant  filed  an  application  for  a 
continuance,  naming  a  number  of  witnesses, 
which  was  by  the  court  overruled.  At  the 
close  of  the  testimony,  the  state  proved  by 
the  sheriff  that  the  presence  of  all  these  wit- 
nesses had  been  secured  but  one,  and  the 
testimony  of  the  wife  of  this  absent  wit- 
ness was  introduced  to  show  that  he  was  in 
such  a  mental  condition,  if  present,  he  wonld 
not  be  a  competent  witness.  When  the  state 
offered  to  prove  the  presence  of  these  wit- 
nesses, defendant  objected,  when  the  state's 
counsel  stated  his  only  purpose  was  to  p^ove 
their  presence  in  answer  to  the  application 
for  a  continuance.  It  was  merely  shown 
th^  were  present  This  presents  no  error. 
If  the  counsel  thought  it  would  injure  bis 
client  to  merely  show  thdr  presence,  if  he 
had  requested  the  retirement  of  the  jury, 
doubtless  the  court  would  have  granted  the 
request.  Since  appellant  had  filed  an  ap- 
plication for  a  continuance,  on  account  of 
their  absence,  it  was  necessary  to  make  it 
known  to  the  court  that  tkey  were  present, 
otherwise,  in  case  of  conviction,  the  court 
might  feel  compelled  to  grant  «  new  trial, 
or  this  court  reverse  the  case,  when,  in  fact, 
no  just  ground  for  complaint  would  exist 
If  it  were  known  that  the  witnesses  attended 
court,  and  yet  were  not  called  by  appellant 
The  application  for  continuance  was  not  in- 
troduced before  the  jury,  nor  the  witnesses 
called  to  the  stand.  The  sheriff  was  mere- 
ly permitted  to  state  they  were  in  attendance 
on  court,  without  stating  who  had  them  sum- 
moned. 

[7]  When  the  witness  W.  S.  Smytbe  was 
on  the  stand  and  had  testified  to  material 
facts  in  behalf  of  defendant,  on  cross-exam- 
ination he  was  asked  if  he  had  not,  at  the 
prior  term  of  court,  made  an  affidavit  to  se- 
cure a  change  of  venue  for  defendant  He  at 
first  denied  doing  so,  but  subsequently  admit- 
ted doing  so,  but  denied  he  knew  what  was 
in  the  application  made  by  appellant  The 
state  was  permitted  to  show  that  in  his  afi- 
fidavit  he  had  stated  he  had  "been  fully  in- 
formed of  the  contents  of  and  had  read  the 
application  for  a  change  of  venue  filed  by 
appallant,  and  that  the  facts  therein  stated 
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were  true."  Thte  testimony  properly  went 
to  the  Interest  and  bias  of  the  witness,  and 
would  aid  tbe  jury  In  passing  on  his  cred- 
ibility, and  was  so  limited  by  the  court  In 
his  charge. 

[I]  There  was  no  error  In  refusing  to  per- 
mit appellant  to  state  while  on  the  witness 
stand  that  Mr.  Corcoran  had  told  him  that 
he  had  seen  two  cattle  In  Stelnemann's  brand 
(and  not  the  brand  of  deceased)  In  a  certain 
pasture.  It  appearing  that  deceased  had  sold 
cattle  to  the  man  who  placed  the  cattle  In  the 
imsture.  In  so  far  as  this  record  discloses,  Mr. 
Corcoran  was  living  and  within  reach  of  the 
process  of  the  court,  and.  If  this  testimony 
was  desired,  he  should  Gave  been  summoned 
and  placed  on  the  stand.  Tbe  testimony  of- 
fered was  hearsay  and  Inadmissible. 

[I]  Ifarcus  Morrow,  a  witness  for  defend- 
ant, had  testified  in  behalf  of  defendant,  and. 
In  addition  to  testifying  to  threats  made  by 
deceased,  had  testified  that  deceased,  Thom- 
as, had  admitted  to  htm  that,  in  fact,  he 
had  stolen  the  one  head  of  cattle^  and  got 
him  to  go  and  see  Joe  Bennett;  that  de- 
ceased had  told  Urn  that  Bennett  was  the 
only  man  who  could  hurt  him,  and  wanted 
him,  witness,  to  find  out  if  Bennett  was 
going  to  tell  it  The  state  proved  that  de- 
ceased was  not  Indicted  for  the  offense ;  that 
witness  Morrow  was  a  member  of  the  grand 
Jury  that  investigated  the  case,  and  had  not 
called  the  attention  of  the  grand  jury  to 
the  facts  he  knew  (the  alleged  confession  of 
deceased),  and  had  not  had  Bennett  sum- 
moned before  the  grand  jury.  As  a  person 
who  becomes  a  member  of  the  grand  jury  is 
required  to  take  an  oath  that  he  will  leave 
no  person  "nnpresented  for  love,  fear,  favor, 
affection  or  hope  of  reward,  but  sliall  pre- 
sent things  truly  as  they  come  to  his  knowl- 
edge," this  testimony  was  admissible  as  af- 
fecting the  credit  to  be  given  by  the  jury 
to  his  testimony,  and  the  court  so  limited  it 

[II]  While  the  state  was  developing  Its 
case,  on  cross-examination,  appellant  elicited 
the  fact  that  deceased  had  used  abusive  epi- 
thets towards  liim,  and  said  he  was  an  ex- 
convict  He  also  Introduced  witnesses  to 
sliow  that  deceased  had  approached  them 
and  requested  them  not  to  vote  for  appel- 
lant for  the  office  he  Was  seeking,  and  liad 
told  such  witnesses  that  appellant  was  an  ex- 
convlct  and  some  had  said  appellant  was  a 
donble  ex-convict  Appellant  when  he  took 
tbe  stand  in  his  own  behalf  testified:  That 
he  was  raised  in  De  Witt  county,  and  when 
he  was  about  IS  years  of  age  he  left  with 
three  grown  men,  and  went  to  Harris  county, 
and  was  subsequently  arrested  charged  with 
committing  the  offenses  of  theft  of  a  horse, 
and  being  concerned  in  a  conspiracy  to  rob 
a  train.  That  on  advice  of  friends,  he  had 
pleaded  guilty  to  both  offenses.  He  further 
stated  that  while  in  the  penitentiary  he  was 
granted  so  much  time  "for  good  behavior." 
It  is  thus  seen  that  appellant  brought  Into 
tbe  case  the  fact  he  was  an  ex-convict  and 


In  extenuation  claimed  while  he  was  a  yousc 
man  he  had  been  led  astray  by  older  men. 
and  had  made  a  good  prisoner.  The  state 
on  cross-examination  attempted  to  show  that 
he  knew  the  diaracter  of  the  men  when  he 
joined  them,  and  by  going  Into  the  details, 
as  far  as  appellant  was  concerned,  to  show 
there  were  no  extenuating  circumstances.  As 
appellant  brought  these  offenses,  and  his 
conviction  of  them  into  the  case,  and  then 
to  soften  the  effect  of  such  evidence,  and 
to  really  turn  it  so  that  it  would  create  sym- 
pathy for  him  hi  the  minds  of  the  jury, 
there  was  no  error  In  the  court  permitting 
the  state  to  show  the  real  circumstances  by 
cross-questioning  appellant  It  Is  true  that 
whoi  testimony  of  a  former  crime  is  admit- 
ted, the  circumstances  attendant  upon  it  can- 
not be  gone  into.  That  case  will  not  be  tried. 
But  when  a  defendant  himself  brings  It  Into 
a  case,  and  seeks  to  arouse  sympathy  for 
himself  thereby,  then  the  state  will  be  per- 
mitted to  show  whether  or  not  under  the 
real  facts  he  is  entitled  to  such  sympathy. 
He  having  injected  the  issue,  he  cannot  ob- 
ject that  the  state  attempts  to  meet  it  How- 
ever, in  this  cross-examination,  the  state  de- 
veloped that  appellant  bad  at  that  time  stol- 
en another  horse  in  lAvaca  county,  and  for 
which  he  had  never  been  prosecuted.  State's 
counsel  at  once  stated  to  the  court  that  it 
had  not  sought  to  develop  that  fact  and  the 
answer  was  a  surprise  to  them,  and  tliey 
asked  the  court  to  instruct  the  jury  not  to 
consider  this  fact  in  their  deliberations,  which 
request  the  court  promptly  complied  with, 
and  then  in  his  charge  again  instructed  the 
jury  they  could  not  consider  that  fact  for 
any  purpose.  Under  these  circumstances,  we 
do  not  think  the  court  erred  in  permitting 
this  cross-examination  of  appellant 

This  disposes  of  all  the  bills  of  exception 
in  so  far  as  they  relate  to  the  testimony, 
but  a  number  of  exceptions  were  taken  to 
the  charge  of  the  court  and  a  brief  r6sum6 
of  the  testimony  may  render  the  oidnion 
more  intelligible. 

In  1908  appellant  was  elected  constable  of 
Cuero  precinct  and  at  that  time  deceased 
was  a  warm  supporter.  In  1909  appellant's 
half-brother  rented  land  from  deceased,  and 
during  that  year  trouble  arose  between  them. 
A  portion  of  the  testimony  would  Indicate 
that  the  relations  t>ecame  strained  also  be- 
tween api>eUant  and  deceased  over  this  mat- 
ter, but  no  real  bitterness  was  manifested 
until  later,  when  appellant  learned  some 
facts  that  led  him  to  believe  that  deceased 
had  stolen  some  cattle  from  Mr.  Steinemann, 
and,  when  he  communicated  what  he  had 
heard  to  Mr.  Steinemann,  the  latter  swore 
out  a  search  warrant  and  the  sheriff,  appel- 
lant and  Mr.  Steinemann  went  to  deceased's 
pasture  and  searched  It  finding  none  of 
Stelnemann's  cattle  in  deceased's  pasture,  but 
In  an  adjoining  pasture  found  one  head  in 
Stelnemann's  brand  and  which  Steinemann 
claimed.    Deceased  liad  purchased  some  cat- 
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tie  from  Stetnemann  on  two  occasions,  and 
also  claimed  this  animal.  Deceased  was  ar- 
rested, charged  with  theft  of  this  animal. 
Au  examining  trial  was  held  and  deceased 
discharged.  He  claimed  that  appellant  did 
not  swear  the  truth  on  this  trial,  and  the 
feeling  between  the  two  men  became  intense. 
Appellant  became  a  candidate  for  re-election, 
and  deceased  vlgoroasly  opposed  him,  and  It 
is  said  that  daring  the  campaign  nsed  abn- 
slve  epithets,  charged  him  with  being  an  ex- 
Convlct,  and  some  witnesses  testified  that  de- 
ceased said,  if  appellant  was  elected,  it 
would  do  him  no  good,  for  he  would  kill  bim. 
Appellant,  on  the  other  hand,  was  also  active ; 
went  to  Victoria  and  voluntarily  went  before 
the  grand  Jury  in  an  effort  to  have  deceased 
Indicted;  went  to  JDaval  county  In  an  at- 
tempt to  ftisten  a  charge  of  theft  against 
deceased.  In  these  efforts  he  failed,  but  he 
also  at  times  made  remarks  about  deceased 
uncomplimentary.  On  one  occasion  they  met 
in  a  saloon,  high  words  ensued,  and  a  per- 
sonal combat  followed.  Election  day,  July 
23,  1910,  both  were  on  the  streets  of  Cuero, 
and  after  the  polls  closed  both  were  around 
the  courthonse,  but  finally  deceased  took  a 
seat  on  some  steps  to  a  business  house  In  the 
town  with  fonr  or  five  citizens  of  the  town. 
While  seated  there  appellant  approached 
them;  got  oat  of  his  buggy,  and  walked  up 
to  them  with  a  baggy  whip  In  his  hand.  He 
says  to  talk  to  his  ancle  (who  was  In  the 
crowd)  about  the  election.  As  he  approach- 
ed, he  says  deceased  raised  up  with  a  knife 
in  his  hand,  when  he  reversed  the  whip  In 
his  hand  and  struck  deceased  twice,  when 
Mr.  Prldgen  Interfered  and  pushed  him  back. 
He  says  he  got  loose  and  struck  at  deceased 
again,  when  deceased  clenched  him,  and  he 
fell  with  deceased  on  him,  and  while  in  that 
position  deceased  inflicted  a  dangerous  wound 
on  him  with  his  knife,  when  he  pulled  his 
pistol  and  shot  him.  The  state's  witnesses 
would  have  appellant  Jumping  out  of  his 
boggy,  advancing  rapidly  on  deceased,  who 
was  sitting  down  with  nothing  in  his  hands, 
striking  blm  twice  with  the  butt  end  of  the 
whip,  without  a  word  being  spoken ;  that  he 
was  then  pushed  off,  when  he  ran  around 
and  got  back  to  deceased,  again  striking  him 
wltb  the  whip;  that  deceased  then  got  up 
and  started  toward  appellant,  when  appel- 
lant fell  over  an  obstruction  In  the  street, 
and  deceased  fell  over  him;  that  appellant 
raised  up  on  Ills  61bow  and  fired  at  deceased 
while  he  was  on  the  ground,  killing  him.  Nu- 
merous threats  are  shown,  some  by  both  men, 
and  the  state's  contention  Is  that,  learning 
of  bis  defeat,  apitellant  went  direct  to  deceas- 
ed, attacked  him  with  his  whip,  and,  when 
deceased  resented,  appellant  shot  and  killed 

him 

[11]  The  first  complaint  of  the  charge  is 
that  the  court  should  have  defined  the  mean- 
ing of  the  words  "mitigate,  excuse,  or  Jus- 
tify" in  the  charge  defining  murder  of  the 
second  degree.    These  words  have  a  well- 


understood  meaning,  and.  In  the  absence  of  a 
request,  it  was  not  necessary  for  the  court 
to  define  them,  and  this  paragraph  is  drawn 
in  language  frequently  approved  by  this 
court  Barton  v.  State,  63  Tex.  Cr.  B.  445, 
111  8.  W.  1042 ;  McGrath  v.  State.  85  Tex. 
Cr.  R.  423,  34  S.  W.  127,  »41 ;  Smith  v.  State, 
46  Tex.  Cr.  R.  663,  78  S.  W.  694;  Carson  v. 
State.  57  Tex.  Cr.  R.  398,  123  S.  W.  590.  136 
Am.  St.  Rep.  981;  Harris  v.  State,  8  Tex. 
App.  90. 

[12]  Appellant  also  complains  of  the  charge 
on  manslaughter.  Every  charge  must  be 
viewed  In  the  light  of  the  evidence  adduced 
In  that  case;  and  while  In  some  of  the  opin- 
ions you  find  criticisms  of  a  charge  which 
are  Just  and  proper  under  the  facts  in  that 
case,  yet  these  would  be  wholly  inapplicable 
to  a  different  state  of  facts.  What  does  de- 
fendant rely  on  in  this  case  to  raise  the  Issue 
of  manslaughter?  The  state's  evidence  would 
make  a  case  of  murder,  embracing  almost  all 
the  elemoits  of  express  malice,  without  ex- 
cuse or  mitigation  at  the  time  of  the  killing. 
The  appellant  says  the  difficulty  occurred  as 
follows:  Says  he  drove  over  to  the  place  of 
the  difficulty  to  see  his  uncle,  Mr.  Goodson; 
that  he  did  not  know  deceased  was  there. 
He  desired  to  ask  his  ancle  if  he  tiad  any 
returns  from  the  election,  and  adds:  "As  I 
walked  around  to  see  Good^n,  Thomas  was 
there  and  he  came  up  with  that  knife,  and 
from  the  threats  I  heard  and  the  abuse  I 
heard  I  thought  he  was  going  to  carry  oat  the 
threats  he  made,  and  I  hit  blm  with  the  whip. 
I  hit  bim  to  keep  him  off.  I  do  not  know 
how  many  lidn  I  struck  him — some  two  or 
three.  He  had  not  risen  to  any  great  extent, 
bqt  was  in  the  act  of  rising.  Then  Mr. 
Prldgen  tried  to  shove  me  off,  and  I  pulled 
my  pistol  out  When  Mr.  Prldgen  turned  me 
loose,  I  put  my  pistol  back,  and  hit  at  Thom- 
as again  with  the  whip.  Some  one  stepped 
between  us  and  I  started  to  my  buggy,  and 
Thomas  ran  around  to  the  right  and  ran  into 
me,  and  cut  at  me  with  a  knife,  and  I  Jerked 
back  and  fell,  and  Thomas  got  on  me.  Dur- 
ing the  difficulty  he  cut  me  In  the  face  after 
I  fell  and  there  were  some  other  cuts  on  my 
coat  and  shirt,  and  I  thai  shot  him."  ThU 
briefly  gives  appellant's  contention  as  he 
tells  it  The  court  instructed  the  Jury:  "By 
the  expression  'adequate  cause'  is  meant 
such  as  would  commonly  produce  a  degree  of 
anger,  rage,  resentment,  or  terror  in  a  per- 
son of  ordinary  temper  sufficient  to  render 
the  mind  incapable  of  cool  reflection.  The 
following  are  deemed  adequate  causes:  (1) 
An  assault  and  battery  by  deceased,  causing 
pain  or  bloodshed.  (2)  A  serious  personal 
conflict  in  which  a  great  injury  is  inflicted 
by  the  person  killed  by  means  of  a  weapon 
or  by  means  of  great  superiority  of  person- 
al strength  although  the  person  guilty  of 
the  homicide  were  the  aggressor,  provided 
such  aggression  was  not  made  with  Intent 
to  bring  on  a  conflict  for  the  purpose  of 
killing.   Any  condition  or  drcumstance  which. 
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Is  capable  of  creating  and  does  create  sud- 
den passion,  such  as  anger,  rage,  sudden  re- 
sentment or  terror,  rendering  the  mind  in- 
capable of  cool  reflection,  whether  accom- 
panied by  bodily  pain  or  not,  is  deemed  ade- 
quate cause.  And  where  there  are  several 
causes  to  arouse  passion  although  no  one  of 
them  alone  might  constltnte  adequate  cause, 
it  is  for  you  to  determine  whether  or  not 
all  such  causes  combined,  might  be  sufiBcient 
to  do  so."  This  apparently  Is  applying  the 
law  to  the  facts  made  by  the  testimony, 
and.  If  adequate  cause  existed  in  the  case, 
it  is  made  by  this  evidence,  and,  if  the  Jury 
beHeved  any  part  of  it,  they  would  neces- 
sarily find  under  it  that  deceased  did  make 
an  assault  causing  pain  and  bloodshed; 
therefore  the  complaints  of  this  charge  would 
not  present  material  error. 

[13]  Our  decisions  hold  that  manslaughter 
is  predicated  upon  "adequate  cause,"  and, 
unless  adequate  cause  exists,  the  homicide 
will  not  be  reduced  from  murder,  although 
committed  under  the  Influence  of  sudden  pas- 
sion, rendering  the  mind  Incapable  of  cool 
reflection.  McKlnney  v.  State,  8  Tex.  App. 
€26;  Hill  V.  State,  11  Tex.  App.  466;  Ney- 
land  V.  State,  13  Tex.  App.  536;  Clore  v. 
State,  26  Tex.  App.  624, 10  S,  W.  242 ;  Black- 
well  V.  State,  2»  Tex.  App.  195,  15  S.  W. 
587 ;  Treadway  v.  State,  144  S.  W.  666,  667. 

[14]  If,  when  appellant  approached  de- 
ceased, he  began  to  arise  with  the  knife  in 
bis  band,  and  appellant  thought  he  was  about 
to  carry  the  threats  into  execution,  this 
would  render  appellant  justifiable  in  his  con- 
duct. On  this  issue  the  court  charged  the 
jury:  "If  you  believe  that  at  the  time  of 
the  killing,  if  any,  the  deceased  by  bis  acts 
and  conduct,  or  by  his  acts  coupled  with 
bis  words,  if  any,  reasonably  induced  the  de- 
fendant to  believe  that  he  was  about  to  at- 
tack the  defendant  with  a  deadly  weapon, 
or  a  weapon  whldi  would  probably  cause  the 
defendant's  death  or  some  serious  bodUy  in- 
jury; or  if  by  the  acts  of  the  deceased,  or 
bis  acts  coupled  with  his  words,  if  any,  it 
reasonably  appeared  to  defendant  at  the 
time  from  his  standpoint  that  the  deceased 
was  then  about  to  attack  him,  defendant, 
with  a  deadly  weapon,  or  a  weapon  which 
would  probably  cause  the  defendant's  death 
or  some  serious  bodily  injury,  and  if  the 
same  was  reasonably  calculated  to  create  in 
the  mind  of  the  defendant,  and  did  create 
in  bis  mind  a  reasonable  expectation  of  fear 
of  death  or  some  serious  bodily  injury,  and 
yon  further  believe  that  the  defendant  then 
and  there  moved  and  actuated  by  such  rea- 
sonable expectation  or  fear  of  death  or  seri- 
ous bodily  injury.  If  any,  shot  and  killed  the 
deceased,  then,  under  such  circumstances, 
the  same  would  be  in  his  lawful  self-defense, 
and,  if  yon  so  b^eve  from  the  evidence,  you 
wOl  acquit  the  defendant ;  and  if  the  deceas- 
ed was  armed  at  the  time  he  was  killed,  and 
was  making  such  attack  on  defendant,  and 


if  the  weapon  used  by  him  and  in  the  man- 
ner of  its  use  were  such  as  were  reasonably 
calculated  to  produce  death  or  serious  bodi- 
ly harm,  then  the  law  presumes  the  deceas- 
ed intended  to  murder  or  aimed  to  inflict 
serious  bodily  injury  upon  the  defendant" 
The  court  followed  this  paragraph  with  the 
following  charge:  "Where  a  defendant  ac- 
cused of  murder  seeks  to  Justify  himself  on 
the  ground  of  threats  against  bis  own  life, 
he  may  be  permitted  to  introduce  evidence 
of  the  threats  made,  but  the  same  shall  not 
be  regarded  as  affording  a  Justification  for 
the  offense^  unless  it  be  shown  that  at  the 
time  of  the  homicide  the  person  killed  by 
some  act  then  done  manifested  an  intention 
to  execute  the  threats  so  made.  If  you  be- 
lieve from  the  evidence  in  this  case  that  the 
deceased  did  make  such  threats  against  the 
life  of  the  defendant,  and  it  reasonably  ap- 
peared to  the  defendant  at  the  time  of  the 
killing  that  deceased  made  such  an  act  or 
demonstration  as  reasonably  to  produce  in 
the  mind  of  defendant  a  belief  that  deceased 
then  and  there  intended  to  take  the  life  of 
defendant,  or  do  him  some  serious  bodily 
harm,  you  will  acquit ;  and  if  the  defendant 
at  the  time  of  the  killing  did  reasonably  be- 
lieve from  some  act  or  demonstration  then 
and  there  made  by  the  deceased,  as  it  rea- 
sonably appeared  to  him,  the  defendant, 
judging  from  his  own  standpoint  that  the 
deceased  did  then  and  there  intend  to  kill 
defendant  or  to  do  him  some  serious  bodily 
harm,  then  yon  should  acquit  the  defendant 
You  are  Instructed  that  it  is  not  essential 
to  the  right  of  self-defense  that  real  danger 
should  exist  If  from  the  defendant's  stand- 
point, taking  Into  consideration  all  the  facts 
and  circumstances  surroonding  the  parties, 
it  reasonably  appeared  to  the  defendant  that 
he  was  in  danger  of  death  or  serious  bodily 
injury,  under  the  law,  he  had  the  right  to 
defend  against  such  apparent  danger  to  the 
same  extent  as  if  the  danger  were  real." 

[1(]  This  we  think  properly  presented  the 
case  as  made  by  the  testimony  offered  in  be- 
half of  the  defendant  The  criticism  that  it 
"required  the  Jury  to  believe  the  threats 
were  made"  is  without  merit  as  this  was 
not  a  contested  issue  in  the  case.  No  Jury 
could  be  misled  in  that  respect  for  the  proof 
was  beyond  dispute  that  ill-feeling  existed, 
and  deceased  had  made  threats. 

[H]  To  justify,  however,  there  must  have 
been  manifested  at  the  time  in  some  way  an 
intention  to  carry  the  threats  Into  execution 
or  cause  defendant  to  so  believe.  Threats 
of  themselves  alone  will  justify  no  one  in 
slaying  a  person,  nor  reduce  the  offense  to 
manslaughter.  If  at  the  time  of  the  fatal 
difficulty,  by  his  acts  or  .conduct,  he  leads 
one  to  believe  that  he  is  about  to  put  the 
threats  into  execution  and  thereby  cause  the 
death  of  the  person  threatened,  or  do  him 
some  serious  bodily  injury,  the  right  of  self- 
defense  arises,  but  if  the  acts  and  conduct 
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are  not  such  that  would  reasonably  .cause 
one  to  believe  that  he  was  In  danger  of  los- 
ing bis  life  or  suffering  serious  bodily  injury, 
yet  the  acts  or  conduct  at  the  time  were 
such,  taking  into  consideration  the  previous 
acts  and  conduct  of  deceased,  as  to  cause  a 
degree  of  anger,  rage,  resentment,  or  terror 
as  to  render  the  mind  incapable  of  cool  re- 
flection, the  offense  would  be  only  man- 
slaughter. In  this  case,  however,  there  were 
no  acts  or  conduct  on  the  part  of  deceased 
at  the  time  of  the  killing  as  to  cause  anger, 
or  enrage  defendant,  unless  it  was  the  as- 
sault, and  this  was  fully  covered  by  the 
charge  of  the  court.  As  before  said.  If  de- 
ceased attempted  to  arise  with  the  knife 
described  hi  the  evidence  drawn  in  a  threat- 
ening attitude,  this  would  present  the  Issue 
of  self-defense,  and  not  manslaughter,  and 
the  court  fully  covered  both  phases  of  the 
case  In  his  charg&  If,  in  addition  to  testi- 
fying that  deceased  attempted  to  arise  with 
a  knife  in  his  hand,  appellant  had  also  shown 
that  deceased  used  language,  or  was  guilty 
of  conduct,  that  would  enrage  a  man  of 
ordinary  temper,  bis  criticism  of  the  charge 
might  be  well  taken,  but  as  it  la  not. attempt- 
ed to  be  shown  that  deceased  said  a  word, 
or  did  any  other  act  before  the  difficulty  be- 
gan than  to  attempt  to  arise  with  a  knife 
in  Ills  hand  (and  this  is  disputed  by  all  the 
testimony,  except  that  of  defendant  and  his 
uncle),  the  criticism  of  the  charges  on  man- 
slaughter and  self-defense  are  without  merit 
In  addition  to  the  charges  on  manslaughter 
and  on  self-defense,  the  court  also  Instructed 
the  jury  on  the  law  of  provoking  the  diffi- 
culty In  language  frequently  approved  by  this 
court  and  in  as  favorable  light  as  the  law 
authorizes.  White's  Ann.  Pen.  Code  1911, 
art  708,  provides,  If  a  person  provokes  a 
contest  with  the  apparent  intention  of  kill- 
ing or  doing  serious  bodily  injury  to  the  de- 
ceased, the  offense  does  not  come  within  the 
definition  of  manslaughter.  The  state's  evi- 
dence would  have  defendant  drive  up  In 
front  of  deceased,  get  out  of  his  buggy,  re- 
verse ends  of  hia  buggy  whip,  directly  walk 
up  to  where  deceased  was  sitting,  and  strike 
him  over  the  head  with  the  butt  end  of  the 
whip,  the  lick  being  so  severe  as  to  part  the 
skin  of  the  scalp,  deceased  at  the  time  do- 
ing or  saying  nothing.  This  would  show  a 
manifest  intention  to  do  serlons  bodily  in- 
Jury,  if  not  to  kill,  and  the  court  correctly 
applied  the  law  to  the  evidence.  On  the 
other  hand,  defendant  denied  this  state  of 
facts^  and  said  deceased  committed  the  first 
overt  act  by  drawing  his  knife  and  raising 
tils  arm  in  a  threatening  attitude,  and  the 
conrt  also  fully  charged  on  this  theory, 
among  other  things  telling  the  jury:  "Bat 
if  yon  do  not  find  from  the  evidence  and  be- 
yond a  reasonable  doubt  the  existence  of 
the  facts  which  would  qualify  the  defend- 
ant's perfect  right  of  self-defense  under  the 
law  as  it  is  given  yon  in  tliis  paragraph  of 


the  charge,  yon  will  dedde  the  issue  of  self- 
defense  in  accordance  with  the  law  on  that 
subject  contained  in  paragraph  19  of  this 
charge,  and  without  reference  to  the  law  on 
the  subject  of  provoking  the  difficulty." 

[1 7]  All  the  other  critldBms  of  the  charge 
of  the  court  are  equally  without  merit  un- 
less it  be  those  paragraphs  relating  to  aban- 
donment of  the  difficulty.  In  tills  paragraph 
of  the  charge  the  court  applies  the  law  If 
defendant  "in  good  faith"  abandoned  the  dif- 
ficulty. The  use  of  these  words  in  a  charge 
on  abandoning  the  difficulty  has  been  fre- 
quently condemned  by  this  court  See  Be- 
now  V.  State,  49  Tex.  Cr.  a  281,  82  S.  W. 
801;  Thornton  v.  State,  65  S.  W.  1105; 
Wills  V.  State,  22  S.  W.  969.  In  these  cases 
it  is  held  erroneous,  in  that  the  jury  might 
infer  that  the  defendant  intended  at  some 
future  time  to  renew  the  difficulty.  If  not  at 
that  time.  In  this  case  there  is  no  evidence 
and  drcumstances  from  which  the  Jury  could 
draw  such  an  inference.  If  appellant  turned 
to  go  to  his  buggy,  which  he  claimed  was 
an  abandonment  of  the  difficulty,  there  was 
nothing  said  or  done  at  this  time,  nor  at 
any  time  during  the  difficulty,  that  conid  or 
would  probably  lead  the  Jury  to  believe  that 
at  some  future  time  he  might  renew  It  so  as 
applicable  to  the  evidence  in  this  case.  If 
error,  it  would  be  harmless  error.  How- 
ever, we  do  not  believe  under  the  evidence 
that  this  issue  was  raised  and  the  charge 
in  this  respect  was  more  favorable  to  de- 
fendant than  he  was  entitled.  The  evidence 
shows  one  continuous  difficulty.  As  appe- 
lant himself  states  it  when  he  strudc  de- 
ceased two  or  three  times  with  his  wUp, 
Mr.  Pridgen  shoved  him  back.  Wlien  re- 
leased, he  again  renewed  the  attack,  a  third 
person  getting  between  them.  He  says  he 
then  turned  to  go  to  Ills  buggy,  when  de- 
ceased ran  into  him,  and  he  stumbled  and 
fell,  deceased  getting  on  him,  when  he  shot; 
the  whole  transaction  taking  place  in  a 
few  seconds  of  time.  The  state's  evidence 
would  have  appellant  pointing  out  deceased 
Just  a  few  seconds  before  the  difficulty,  and 
saying,  "If  he  was  defeated,  deceased  was 
the  big  bellied  son  of  a  bitch  that  done  It;" 
and,  when  he  learned  he  was  defeated,  go- 
ing direct  to  the  place  where  Thomas  was 
sitting,  and  before  a  word  was  uttered  be- 
gan an  assault  on  him,  which  transaction 
was  continuous,  except  when  interrupted  by 
others,  untU  the  fatal  shooting,  the  distance 
from  the  place  of  beginning  to  where  deceas- 
ed lay  not  being  over  15  to  20  feet  This 
question  is  discussed  at  length  in  the  case  of 
Roberta  v.  State,  30  Tex.  App.  291,  17  &  W. 
450,  and  cases  there  cited,  and  the  rule  laid 
down  is:  "But  it  is  a  rule,  equally  well 
settled  and  established,  that,  though  the  de- 
fendant may  have  provoked  tlie  conflict  yet 
if  he  withdraws  from  It  In  good  f&itb  and 
clearly  announces  his  desire  for  peace,  thai, 
if  he  be  pursued,  his  right  of  self-defense 
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revlreB.  The  further  rnle  is  that  the  con- 
duct of  the  deceased  relied  on  to  sustain 
such  a  defense  must  have  been  so  marked  in 
matter  of  time,  place,  and  circumstances 
as  not  only  clearly  to  evince  the  withdrawal 
of  accused  In  good  faitli,  bnt  such  also  as 
fairly  to  advise  his  adversary  that  his  dan- 
ger had  passed,  and  make  his  conduct  there- 
after the  pursuit  of  vengeance  rather  than 
measures  to  repel  the  original  assault" 
In  this  case  there  was  nothing  in  the  acts 
or  conduct  of  the  defoidant,  nor  the  drcnm- 
stances  of  the  case,  to  apprise  the  deceased 
that  he  had  withdrawn  from  the  difficulty; 
and,  if  the  witnesses  present  are  to  be  given 
credence,  there  was  nothing  said  or  done 
to  apprise  them  the  difficulty  was  over  In 
so  far  as  awellant  was  concerned,  conse- 
quently the  matter  complained  of  in  this 
paragraph  of  the  court's  charge  would  not 
present  reversible  error,  yet  we  would  not  be 
understood  as  giving  our  sanction  to  the 
phrase  in  the  charge  that  the  abandonment 
most  be  "in  good  faith."  In  a  proper  case, 
calling  for  a  charge  in  abandonment  of  the 
difficulty,  it  is  better  that  these  words  not 
be  used,  although  In  cases  it  has  been  held 
not  to  be  error.  Puryear  v.  State,  66  Tex. 
Cr.  B.  240,  118  S.  W.  1012. 

[Ill  In  regard  to  the  remarks  of  counsel 
for  the  state  excepted  to,  no  charge  was  re- 
quested, and.  In  the  absence  of  a  requested 
charge,  It  would  not  present  error.  Clayton 
T.  State,  149  S.  W.  118,  and  cases  there  cit- 
ed. However,  if  a  request  had  been  made, 
we  would  not  feel  authorized  to  bold  that 
the  remarks  complained  of  were  not  legiti- 
mate under  the  evidence. 

[19]  The  two  special  charges  requested 
were  properly  refused.  It  is  not  the  law  of 
this  state  that  if  a  person  makes  threats 
against  another  on  one  occasion,  even  If  done 
with  the  intention  of  provoking  a  difficulty 
on  that  occasion,  on  another  and  different 
occasion  such  threats  would  Justify  one  in 
slaying  his  adversary  before  an  act  is  done 
or  word  spoken  on  such  subsequent  occasion. 

We  have  carefully  considered  all  the  as- 
slgnmoits.  This  is  a  voluminous  record,  but 
we  have  carefully  read  and  digested  if  to 
understand  the  various  contentions  advanced 
by  both  the  state  and  defendant,  and,  after 
doing  so  npon  mature  reflection,  we  are  of 
the  opinion  no  such  error  is  presented  as 
rtionld  cause  a  reversal  of  the  case,  and  it 
is  therefore  affirmed. 


CX>OOINS  V.  STATa 

(Court  «f  Criminal  Appeals  of  Texas.     Nor. 

aO,  1912.) 

1.  Bimei.ABT  (I  41*)  — Pkobbcdtiorb  — Btx- 

DBRCB— Sttfuoishot. 

In  a  prosecution  for  burglary,  evidence 
keU  sufficient  to  sustain  a  conviction. 

[Bd.    Note.— Fbr  other  cases,   see   Burglary, 
Cent  Dig.  U  94-108,  109 ;  Dec.  Dig.  |  41.*] 


2.  CsnoNAi.  likvr  (i  T92*)— Tbiat— Irstbtto- 

TIONS— APPLICABIUTT  TO  EiVIDENCK. 

Where  the  evidence  showed  that  two  per- 
sons participated  in  the  offense,  a  charge  on 
the  law  of  principals  was  applicable. ' 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law^  Cent  Dig.   U  1S1S-1S20;    Dec.  Dig.  f 

3.  OnnaNAL  Law  (|  824*)— TbiaI/— Chaboes 
— Spsciai.  RsqincsT. 

In  a  prosecution  for  burglary,  where  evi- 
dence of  explanations  made  by  defendant  as  to 
his  possession  of  the  all^d  stolen  property 
was  not  objected  to  when  offered,  and  not  made 
the  subject  of  a  motion  to  strike,  a  charge  on 
the  issue  of  whether  defendant  was  under  ar- 
rest at  the  time  he  made  the  explanation  was 
unnecessary ;  no  special  charge  having  been  re- 
quested. 

[Elil.  Note. — ^For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  1990-2004;  Dec  Dig.  i 
824.*] 

4.  ObiHiNAL  Law  Q  1109*)— Afpba]>— Bills 
ov  EiXCEPTiozr. 

An  appellant  who  accepts  a  bill  of  excep- 
tion as  qualified  is  bound  oj  its  qualiflcation. 
[Bd.   Note.— For  other   cases,    see    Oriminal 
Law,   Cent   Dig.    H  2897,   2^8,   2900,   2902, 
3204;   Dee.  Dig.  |  U09.*I 

6.  CaiiaNAL    Law    (|    1090*)^Apfkal— Biu. 

or   EXOXFTCONS— Resxbvatior. 

Where  the  record  contains  no  bills  of  ex- 
ception to  the  admission  of  testimony,  the  er- 
ror in  its  admission  cannot  be  reviewed. 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  Jl  2653,  2788,  2803-2822, 
282SP^2827,  2927.  2928,  2948,  8204;  Dec.  Dig. 
I  1090.*] 

6.  CannwAi,  Law  (ff  763,  7e4*)-TBiAi^lN- 
siBuenoNS— COHMBira  on  Bvioenoe. 

In  a  prosecution  for  burglary,  where  the 
state  introduced  evidence  of  defendant's  expla- 
nation of  the  possession  of  the  stolen  property, 
a  charge  authorizing  acquittal  if  the  property 
was  purchased  as  defendant  stated,  or  if  the 
jury  had  a  reasonable  doubt  as  to  his  so  pur- 
chasing it  is  not  improper  as  a  comment  on 
the  evidence. 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  Ji  1731-1748,  1752,  1768, 
1770;    Dec  Dig.  U  763,  764.*] 

7.  CaiMiRAi.  Law  (|  1178*>— Aptbai^Bxvuw 
— Hauclxsb  Bbbob. 

In  a  prosecution  for  burglary,  where  the 
state  introduced  evidence  of  defendant's  expla- 
nation of  Us  possession  of  the  pro^rty  alleg- 
ed to  Iiave  been  stolen,  and  the  falsity  thereof, 
the  failure  to  charge  that  defendant  should  be 
acquitted  if  the  property  was  pnrcliased  as  he 
stated,  or  if  the  Jury  had  a  reasonable  doubt 
as  to  tliat  fact  was  harmless,  where  the  entire 
evidence  amply  showed  defendant's  guilt 

[Bd.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  If  8164-3168;  Dec  Dig.  i 
1173.*] 

Appeal  from  District  Court  Comanche 
County ;  J.  H.  Arnold,  Judge. 

Dave  CogginS  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

C.  E>.  Lane,  Aast  Atty.  Oen.,  tor  the  State. 

HABPBB,  J.  Appelant  was  prosecuted 
and  convicted  of  burglary,  and  his  punish- 
ment assessed  at  two  years'  confinement  in 
the  penitentiary. 

[1]  The  evidence  discloses  that  B.  L.  Gra- 
ham's smokehouse  was  burglariously  enter- 
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ed  and  a  side  of  bacon  etolen;  at  the  same 
time  and  place  a  box  of  "honest  snuff"  was 
also  taken.  It  rained  the  night  of  the  bur- 
glary, ahd  tracks  were  found  around  the 
smokehouse  and  buggy  shed.  These  tracks 
were  measured,  and  were  trailed  or  followed 
some  three  or  four  miles  to  a  path  leading 
to  the  tent  of  appellant;  the  tracks  corre- 
sponded with  known  tracks  made  by  aM>el- 
lant  Along  the  trail,  the  wrapiper  from  the 
snuff  was  found.  In  the  tent  of  appellant 
was  found  a  piece  of  bacon  and  a  bottle  of 
"honest  snuff."  Appellant,  when  approach- 
ed, said  he  liad  purchased  the  meat  from 
George  Noel  about  two  weeks  prior  to  this 
time.  Noel  and  his  wife  testified  appellant 
had  gotten  no  meat  from  them  at  the  time 
named  by  him,  but  some  six  weeks  or  more 
prior  to  this  time  they  had  let  appellant 
have  a  small  piece  of  bacon.  Graham  had 
killed  and  cured  the  meat  in  his  smokehouse, 
and  he  testified  it  was  meat  from  a  black 
Poland  China  hog.  The  meat  found  in  ap- 
I>ellanf  8  tent  was  home  cured,  and  had  evi- 
dences that  It  was  meat  of  a  black  hog.  The 
meat  was  carried  to  Graham's,  and  the  other 
side  of  bacon  was  cut  Just  as  the  piece  found 
in  appellant's  possession,  and  witnesses  tes- 
tify it  corresponded  exactly  in  looks,  streaks 
of  fat  and  lean,  and  Identified  it  as  positive- 
ly as  it  is  possible  to  Identify  this  charac- 
ter of  property.  The  appellant  offered  no 
explanation  of  his  possession  of  a  box  of 
snuff  of  the  make,  character,  and  kind  of 
that  stolen.  Appellant  earnestly  insists  that 
the  evidence  la  insufficient  to  sustain  the  con- 
viction. The  court  gave  a  full  and  fair 
charge  on  circumstantial  evidence,  and  we 
are  not  prepared  to  hold,  in  the  face  of  the 
finding  of  the  Jury  and  the  conclusion  of  the 
trial  Judge,  that  the  verdict  is  unauthorized. 
Especially  is  this  true  when  we  find  that  the 
explanation  of  his  possession  of  the  meat 
found  in  his  tent  was  proven  to  be  untrue. 

[2]  There  Is  ho  complaint  of  the  charge  on 
principals,  but  it  is  Insisted  that  such  charge 
was  not  called  for.  The  evidence  clearly  dis- 
closes that  two  ipersons  participated  in  the 
offense,  and  the  court  properly  applied  the 
law  to  the  testimony. 

[t,  4]  ^ere  was  no  bill  of  exceptions  re- 
served to  the  ofllcer  and  others  testifying  to 
the  explanation  of  defendant  at  the  time  he 
was  accosted  by  the  officer,  but  appellant 
presents  a  bill  In  which  he  states  he  objected 
to  the  "charge  of  the  court  because  the  charge 
failed  and  omitted  to  distinctly  Instruct  the 
Jury  on  the  issue  of  whether  or  not  appellant 
was  under  arrest  at  the  time  he  made  the 
statement.  This  bill  does  not  disclose  that 
the  testimony  was  objected  to  on  that  or  any 
other  ground  at  the  time  it  was  offered, 
there  is  in  the  record  no  motion  to  strike  it 


out,  and  no  sijedal  charge  requested  In  re- 
gard thereto,  and,  under  such  drcnmstances, 
it  was  not  necessary  for  the  court  to  charge 
thereon.  In  addition  to  this  the  court.  In  ap- 
proving the  bill,  certifles  that  appellant  was 
not  under  arrest  at  the  time  he  made  the 
explanation.  Appellant  accepts  this  bill  and 
files  it,  and,  as  thus  qualified,  it  presents  no 
error.  Again  appellant  complains  of  the  re- 
marks of  the  court  to  the  Jury,  after  they 
had  reported  they  could  not  arrive  at  a  ver- 
dict The  court  in  approving  the  bill,  states: 
"The  language  I  used  was  substantially  that 
used  by  the  court  in  the  Dow  Case,  SI  Tex. 
Cr.  R.  278  [20  S.  W.  683],  and  also  substan- 
tially the  same  language  used  by  me  in  Nes- 
bltt  V.  State,  144  S.  W.  944."  In  the  Dow 
Case  Judge  Davidson  collates  the  authori- 
ties and  discusses  the  question  here  present- 
ed, and,  under  the  rule  aimounced  in  that  de- 
cision, this  bill  presents  no  error. 

[fi]  The  grounds  in  the  motion  tor  new 
trial  complaining  of  the  introduction  of  tes^ 
timony  cannot  be  reviewed  by  us,  as  no  bills 
of  exception  were  reserved;  at  least  none  are 
presented  in  the  record. 

[6,  7]  The  only  serious  question  in  the  case 
Is  presented  in  the  sixth  ground  of  the  mo- 
tion for  new  trial,  and  third  bill  of  excep- 
tions— the  failure  of  the  court  to  charge  on 
defendant's  explanation  of  possession  of 
recently  stolen  property.  In  approving  the 
bill,  the  court  states:  "The  defendant  tried 
the  case  on  the  theory  that  the  meat  found 
at  his  camp  was  not  Graham's  meat,  and  I 
fdt  that  to  charge  the  Jury  on  explanation 
of  recently  stolen  property  would  prejudice 
his  rights  and  might  be  construed  as  an  in- 
timation that  the  court  believed  the  meat 
found  was  Graham's  meat"  We  might  say 
that  it  would  have  been  proper  for  the  court 
to  have  instructed  the  Jury  that  if  they  be- 
lieved that  the  meat  found  in  his  camp  was 
purchased  from  Noel,  or  had  a  reasonable 
doubt  as  to  defendant  having  so  purchased 
it,  to  acquit  him,  and  this  would  have  given 
the  Jury  no  intimation  as  to  the  court's  be- 
lief in  the  matter.  Mathews  v.  State,  82  Tex. 
Cr.  R.  357,  23  S.  W.  690.  And  in  this  case. 
If  on  the  trial  defendant  had  offered  any 
proof  that  he  had  so  purchased  the  meat,  we 
would  feel  called  upon  to  reverse  the  case. 
On  the  other  hand,  the  defendant  did  not  of- 
fer testimony  on  this  issue,  but  the  state  in- 
troduced Noel  and  his  wife  and  proved  that 
the  explanation  was  absolutely  untrue;  and 
such  being  the  condition  of  the  record,  while 
it  would  have  been  proper  for  the  court  to 
have  submitted  the  issue,  yet  it  is  not  such 
error  as  necessitates  a  reversaL 

The  circumstances,  taken  all  together,  sup- 
port the  verdict,  and  the  Judgment  Is  af- 
firmed. 
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WAOONHJR  T.  STATE. 
(Conrt  «f  Criminal  Appeals  of  Texas.     Mot. 

20.  1912.) 
OBiuntAX.  liAvr  ({  1037*) — ^Apfbai.  and  E^i- 

BOB— PJBBSENTATION     AND     RSSKBTATION     Of 
GBOUNDS— RXMABKB   07  CotrZ7SEI.. 

Where,  in  a  prosecution  for  crime,  the 
court's  attention  was  not  directed  to  remarks 
of  state's  counsel  complained  of  as  prejudicial 
at  the  time,  and  no  instruction  was  requested 
thereon,  the  propriety  of  the  making  of  snch 
statements  is  not  presented  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  {|  1691,  2645;  Dee.  Dig.  { 
1037.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judgre. 

Dude  Wagoner  was  convicted  of  crime,  and 
appeals.    Affirmed. 

J.  M.  RIeger,  of  Comancbe,  for  appellaot. 
C.  B.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  This  is  a  companion  case  to 
that  of  Cogglns  v.  State,  161  S.  W.  311,  this 
day  decided,  and  the  facts  and  questions  are 
so  similar  we  do  not  deem  It  necessary  to 
again  discuss,  but  merely  refer,  to  ttiat  case. 

The  only  question  presented  by  this  record, 
not  raised  In  the  Cogglns  <!^8e,  is  an  objec- 
tion to  the  remarks  of  state's  counsel.  It  ap- 
pears It  was  proven,  without  objection,  that 
appelant  had  been  convicted  of  swindling, 
and  the  district  attorney,  commenting  on  tliat 
fact,  said,  if  he  would  "obtain  property  under 
false  pretenses,  he  would  also  steal."  The 
court  states,  in  approving  the  bill,  that  he 
does  not  know  whether  the  language  was 
used  or  not;  that.  If  used,-  his  attention  was 
not  called  to  it  at  the  time,  and  no  charge 
was  requested  Instructing  the  jury  not  to 
consider  it  As  the  qualification  renders  it 
oncertain  whether  the  language  was  used, 
and  the  court  is  certain  that  his  attention  was 
not  called  to  it.  If  used,  and  no  request  was 
made  to  instruct  the  jury  not  to  consider  It, 
the  matter  does  not  present  reversible  error. 

The  judgment  is  affirmed. 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1912.) 

1.  Gaming    (|  98*)  —  Sufficierot   of  Evi- 
dence. 

Evidence  held  to  anstidn  a  finding  tikat  de- 
fendant permitted  a  house  under  his  control  to 
be  used  as  a  resort  for  gambling. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  U  291-298;  Dec  Dig.  |  9&*] 

2.  Gaxino  (f  76*)— "Resort  fob  Gakblinq." 

Where  a  person  opens  a  bouse  under  his 
control  and  permits  persons  to  gather  there 
and  gamble  without  invitation,  it  becomes  a 
"resort  for  gambling." 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  il  202,  208;   Dec.  Dig.  |  76.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  T,  p.  8174.] 


8.  Gamiko  (f  76*)— PEBiirrTiNo  GAVBUifo  on 
Propebtt  —  What  CoNSTrruTES  the  Of- 
fense, 

Where  an  unmarried  man  takes  possession 
of  a  private  house,  by  permission  or  otherwise,' 
during  the  owner's  absence,  and  permits  gam- 
bling therein,  be  is  guilty  of  unlawfully  per- 
mitnng  property  under  his  control  to  be  used 
as  a  resort  for  gambling. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {f  202,  203;   Dec.  Dig.  |  76.*] 

4.  Gamino  (I  76*)  —  Pebhittino  Gahbuno 
ON  Pbopebtt— what  Constitutes  Pebhib- 

SION. 

The  act  of  a  person  in  engaging  with  oth- 
ers in  gambling  on  premises  under  his  control 
constituted  permission  to  the  others  to  gamble. 

[Ed.  Note.— Tor  other  cases,  see  Gaming, 
Cent  Dig.  K  202,  203;  Dec  Dig.  i  76.*] 

5.  Ceiminai,  Law  (|  814*)— Instructions— 
Evidence. 

An  instruction  not  called  for  by  the  evi- 
dence was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t|  1821, 1833, 1839,  1860, 1865, 
1883,  1890,  1924,  197»-1985,  1987;  Dec.  Dig. 
i  814.*] 

8.  Gaiung  (§  94*)— Evidence— Issues. 

In  a  trial  for  permitting  gambling  on  prem- 
ises under  defendant's  control,  evidence  that 
one  night  shortly  before  the  grand  jury  met  he 
regneeted  that  gambling  stop  did  not  present 
the  issue  that  the  gambling  took  place  without 
bis  consent,  where  it  appeared  that  he  engaged 
in  the  games  on  all  prior  occasions. 

[EM.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  H  274-283;   Dec.  Dig.  |  94.*] 

7.  Cbiuinal  Law  (|  717*)— Tbiai/— Conduct 
of  CouNBBir— Discretion. 

Whether  the  state's  counsel  shall  be  per- 
mitted to  read  cases  and  discuss  law  to  the 
trial  court  is  within  the  court's  eound  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.  U  1882-1687;    Dea   Dig.   | 

717.*] 

8.  Cbdiinai,  Law  (|  1169*)— HABifLESs  Eb- 

BOB— ADiaSSION   OF    EVIDENCE— VERDICT. 

In  a  trial  for  permitting  gambling,  error <  in 
permitting  a  witness  to  testify  that  be  had 
never  known  defendant  to  work,  and  had  fre- 
quently seen  him  in  a  pool  tiall,  was  harmless, 
where  the  jury  assessed  the  minimum  punish- 
ment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3088,  3137-3143;  Dec.  Dig. 
f  1169.*] 

0.  GAiaNO  (H  88,  89*)— INDICTHBNT— SUFFI- 
CIENCT. 

An  indictment  for  violating  Pen.  Code 
1011,  art  569,  by  permitting  property  under  the 
defendant's  control  to  be  used  as  a  resort  for 
gambling,  need  not  describe  the  premises,  fur- 
ther than  to  say  that  it  was  a  house  under  de- 
fendant's control,  or  allege  that  the  house  was 
a  public  place,  or  name  the  games  played 
therein. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  II  241-243,  244-248;  Dec.  Dig.  h 
88,  89.*]  ' 

10.  Indictment   and  Infobmation    (||   86, 

87*)— Sufficiency. 

An  indictment  alleging  that  defendant  on 
or  about  a  certain  day,  in  C.  county,  in  the 
state,  did  then  and  there  permit  property  under 
his  control,  to  wit,  one  house  in  C.,  to  be  used 
as  a  resort  for  gambling  sufficiently  alleged  the 
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date,  and  titat  the  offense  waa  committed  is  C. 
county. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ff  230-243,  244- 
256;  Dec.  Dig.  i|  86,  87.*] 

Appeal  from  District  Goort,  Comanche 
Connty;  J.  H.  Arnold,  Jadg& 

M.  H.  Davis  was  convicted  of  permitting 
property  under  bis  control  to  be  used  as  a 
gambling  resort,  and  he  appeals.    Affirmed. 

Smith  &  Palmer,  of  Comanche,  for  appel- 
lant 0.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  J.  Appellant  waa  prosecuted  un- 
der an  Indictment  containing,  several  counts, 
and  convicted  under  the  fifth  count,  in  which 
he  was  charged  with  unlawfully  and  Imow- 
ingly  permitting  property  which  was  under 
his  control,  a  house  situate  in  Comanche,  to 
i>e  used  as  a  place  for  people  to  resort  to 
bet  and  wager  upon  certain  games  played 
with  dice  and  cards. 

[1]  6.  W.  Fitch  testified  that  hU  famUy 
consisted  of  lilmself  and  wife,  and  that  de- 
fendant had  been  staying  with  him;  that 
be  and  his  wife  took  a  trip  to  East  Texas, 
And  were  absent  some  13  or  14  days;  that 
appellant  continued  to  stay  at  his  residence 
while  he  was  absent  No  one  else  stayed 
there,  except  appellant,  while  Mr.  Fitch  and 
his  wife  were  absent  This  would  show  that 
appellant  was  in  control  of  the  premises 
during  that  time,  and  the  facts  show  that 
he  was  an  unmarried  man.  During  that 
time  a  number  of  witnesses  testified  that 
they  went  to  this  house  and  gambled  there 
on  several  occasions,  some  saying  they  play- 
ed poker,  and  others  testified  they  threw 
dice.  It  is  also  shown  that  appellant  played 
in  part  of  the  games  and  gambled  with  the 
others.  Leslie  Stewart  testifies  he  played 
at  tills  house,  during  the  absence  of  Mr. 
Fitch,  Thursday  and  Friday  nights,  and  that 
six  others  were  there  and  engaged  in  the 
games. 

John  Rhoads  testifies  he  was  there  on  oc- 
casions while  Mr.  Fitch  was  absent  when 
gambling  took  place,  twice  in  the  daytime 
and  three  times  at  night,  engaging  in  gam- 
bling, both  with  cards  and  dice;  that  he  Iiad 
gone  to  this  place  with  appellant  on  one  occa- 
sion, and  on  other  occasions  went  with  others. 
Frank  Keeter  testified  be  went  to  this  bouse 
and  gambled;  that  appellant  was  not  there 
when  he  got  there  the  first  night,  but  came 
shortly  afterwards;  that  on  the  second  oc- 
casion appellant  gambled  with  him  and 
«thers;  that  on  another  occasion  appellant 
and  he  gambled  alone  at  the  house — no  one 
else  being  present  Joe  Hulsey  testified 
be  had  gambled  at  this  house  on  two  occa- 
sions, shooting  craps  on  one  occasion  and 
playing  cards  on  the  other. 

[2]  This  testimony,  we  think,  sufficiently 


shows  that  appellant  permitted  a  bouse  un- 
der his  control  to  be  used  as  a  resort  for 
gambling.  He  Icnew  the  gambling  was  tak- 
ing place,  engaged  In  the  games  a  portion 
of  the  time,  and  it  is  shown  that  while  Mr. 
Fitch  and  his  wife  were  absent  that  on  at 
least  five  occasions  the  witness  gathered 
there  and  gambled  with  his  knowledge.  Tbe 
boys  say  they  just  "went  there"  knowing 
that  they  could  gamble  there.  When  a  per- 
son opens  a  house  under  bis  control  and  per- 
mits people  to  gather  there  and  gamble  with- 
out invitation  (for  be  testifies  he  Invited 
none  of  them),  it  becomes,  in  law,  what  is 
termed  a  common  resort  for  gambling.  Tbe 
fact  that  it  was  tbe  residence  of  Mr.  Fitch 
does  not  alter  the  fact  that  as  soon  as  Mr. 
Fitch  left  be  permitted  it  to  become  a  re- 
sort for  tbe  boys  to  gather  and  gamble,  and 
the  testimony  would  support  tbe  verdict 

[>]  There  was  no  error  In  the  court  re- 
fusing to  quash  tbe  Indictment,  on  the 
ground  that  It  did  not  negative  the  fact 
that  it  was  a  private  residence,  or  allege 
that  it  was  a  private  residence  common- 
ly resorted  to  for  gambUng.  For  tlie  time 
being,  it  waa  not  a  private  residence  occu- 
pied by  a  family,  bnt  appellant,  an  unmar- 
ried man,  was  staying  there  by  permission 
at  least  It  would  be  immaterial  whether 
he  was  in  irassesslon  by  permission,  or  had 
taken  possession  during  Mr.  Fitch's  absence, 
believing  tliat  it  would  be  agreeable  with  the 
owner.  If  one  should  in  any  manner,  while 
the  family  was  absent,  take  possession  of 
a  bouse  and  permit  gambling  to  l>e  engaged 
in  by  all  those  who  came  to  tbe  bouse  wbile 
he  was  in  control  of  the  bouse,  and  when  It 
was  shown  that  on  five  occasions  during  *!■<» 
time  be  permitted  gambling  to  be  carried  on 
in  tbe  bouse.  It  would  be  an  offense  against 
tbe  law. 

[4]  The  court  did  not  err  in  reAising  tlie 
special  charge  requested  by  defendant,  as  it 
is  shown  that  on  more  than  one  6ccasion  he 
engaged  in  gambling  with  tbe  others,  and 
this,  in  law,  would  be  construed  to  be  per- 
mission for  tbe  others  to  gamble. 

[6]  There  was  no  evidence  upon  which  to 
base  the  second  charge  requested  by  defend- 
ant; and  it  is  never  improper  to  rtfnse  a 
charge  not  called  for  by  the  evidence.  Nei- 
ther was  there  any  evidence  suggesting  that 
tbe  persons  who  gambled  "were  guests  at  the 
defmdant's  house,  engaged  in  gaming  for 
pleasure";  oonsequenUy  the  court  did  not 
err  In  refusing  tbe  special  charge  presenting 
this  issue. 

[6]  Special  charges  Nos.  4  and  6  were  cov- 
ered by  the  main  charge  of  the  court,  in  so 
far  as  they  presented  the  law  of  the  case 
Tbe  fact  that  one  night  Just  before  the 
grand  Jury  met  tbe  appellant  requested  them 
to  stop  gambling  on  that  occasion  would  not 
present  tbe  issue  that  the  gambling  took 
place  without  his  consent,  when  it  is  shown 
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that  he  eaogaged  In  the  games  with  the  others 
on  all  prior  occasions. 

[7]  The  qnestlon  of  whether  or  not  the 
state's  connsel  shall  be  permitted  to  read 
cases  and  dlscoss  the  law  to  the  court  Is  one 
within  the  sound  discretion  of  the  court 
The  qoallflcatlon  of  the  bill  shows  that  no 
authorltieB  were  read  to  the  Jury,  bat  all 
were  read  to  the  court  prior  to  the  prepara- 
tion of  his  charge.  As  thus  qoallfled,  the 
Ull  presents  no  error. 

[t]  The  defendant  complains  that  a  wit- 
ness was  permitted  to  testify  that  he  had 
ncTer  known  defendant  to  do  any  work,  and 
bad  seat  him  in  the  pool  ball  a  number  of 
times.  This  testimony  was  inadmissible; 
but,  inasmuch  as  the  jury  only  gave  am)el- 
lant  the  minimum  punishment  fixed  by  law 
to  this  ofTense,  it  does  not  present  such  er- 
ror as  should  cause  a  reversal  of  the  case. 

[I]  The  grounds  of  the  motion  in  arrest  of 
Judgment  should  not  have  been  sustained. 
Under  article  659  of  the  Penal  Code  it  was 
not  necessary  to  describe  the  premises  in 
which  it  was  alleged  the  gaming  took  place, 
further  than  to  say  it  was  a  house  under  his 
controL  It  was  not  necessary  to  allege  that 
it  was  a  house  for  retailing  spirituous  liq- 
uor, or  other  public  place,  under  the  article 
of  the  Code  imder  wlilcfa  this  prosecution  was 
brought 

[II]  The  indictment  alleges  that  "on  or 
about  the  18th  day  of  October,  1911,  in  the 
county  of  Comanche  and  state  of  Texas,  ap- 
pellant did  then  and  there  unlawfully  and 
knowingly  permit  property  which  was  under 
his  control,  to  wit,  a  house  situate  in  Coman- 
che, to  be  used  as  a  place  for  iteople  to  re- 
sort to  bet  and  wager  upon  certain  games 
played  with  cards  and  dice."  This  sufflcien^ 
ly  alleged  the  date^  and  tliat  the  ofTense  was 
committed  in  Comanche  county;  and  it  was 
not  necessary  to  name  the  games  played  with 
the  dice  and  cards. 

Tbe  Judgment  is  affirmed. 


DBAKB  y.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    Nov.  6, 
1912.    Rehearing  Denied  Dec.  4,  1912.) 

1.  Oboosal    Law    (|    736*)— Conrssion-* 
Admsscbiijtt. 

'WHtere  a  confession,  signed  by  accused, 
stated  that  he  made  same  to  the  county  attor- 
ney freely  and  volnntarily,  after  having  been 
warned  uat  he  did  not  have  to  make  it,  and 
that  It  eonld  be  used  against  liim,  it  was  not 
inadmissible,  under  the  statute  relating  to  the 
admissibility  of  confessions,  though  accused's 
testimony  raised  the  issne  that  it  was  not  freely 
and  yolnntarily  made,  and  that  he  was  not 
aware  of  its  contents;  such  issne  being  for 
the  Jnry. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1219,  1220,  1701,  1702,  1705, 
1716;    Dec.  Dig.  |  736.»] 


2.  Obiuhal  liAW    (I  489*)— ExFEBT  Tssn* 

MONT— OBOSS-EXAMIRATIOir. 

Where,  in  an  incest  case,  a  doctor  testi- 
fied, on  cross-examination  by  accused,  that  the 
hymen  would  have  been  injured  by  penetration 
beyond  a  certain  depth,  it  was  not  improper 
for  the  state  to  adduce,  on  redirect  examma- 
tion,  that  there  were  cases  of  women  being 
impregnated  without  destroying  the  hymen. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1078;   Dec.  IMg.  i  489.*] 

3.  CaiiaNAL  Law   ({  838*)— Evideiiob— 11a- 
tebiautt. 

Testimony  of  accased's  witness  in  an  in< 
cest  case,  that  she  had  stopped  visiting  at  ac- 
cased's home  because  she  bebeved  a  third  party 
and  accused's  wife  were  criminally  intimate, 
was  properly  excluded,  where  neither  the  wife 
nor  the  third  party  were  used  as  witnesses, 
especially  where  other  witnesses  were  permit- 
ted to  state  aU  facts  showing  such  criminal 
intimacy. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Die.  H  762-767,  787,  788,  801,  856} 
Dec.  Dig.  I  3S«.*1 

4.  CBmiNAL    Law    (|  656*)— CoRDtroi    or 
Counsel — Admonition  bt  Coubi. 

Where  connsel  for  accused  sought  by  cer- 
tain remarks  to  get  excluded  evidence  before 
the  Jury,  it  was  proper  for  the  oonrt  to  state, 
in  ttie  jury's  presence,  tiiat  counsel's  state- 
ment was  improper,  and  he  must  not  again 
make  such  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  1520-1628,  1627, 1635;  Dee. 
Dig.  i  655.*] 

6.  Incest  (|  18*)— Adiobsion  ov  Bvioence. 
In  an  incest  case  the  conrt  properly  ex- 
cluded testimony  as  to  what  police  and  detec- 
tivea  told  the  prosecutrix  and  her  mother  when 
the  complaint  was  made. 

FEd.  Note. — For  other  cases,  see  Incest,  Cent 
Dig.  i  11;    Dec.  Dig.  |  13.*] 

6.  Cbiminai.    Law     (|    675*)  —  Gumji^Tiyx 
Chabaotkb— Evidence. 

Where  some  dozen  witnesses  testified  to 
accused's  reputation,  and  the  state  admitted 
that  his  reputation  as  a  law-al>ldlng  citizen  was 
good,  it  was  not  error  to  refuse  to  permit  other 
witnesses  to  testify  to  the  same  bust 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,   Cent  Dig.   U  860,   1607;    Dec   Dig.   | 

7.  Obiminal   Law    (|    824*)— Instbuction— 
Defining  Tebmb. 

Failure  of  the  conrt  to  define  the  words 
"carnal  imowledge"  and  "carnally  know,"  as 
used  in  an  instruction  in  an  incest  case,  was 
not  error,  in  the  sbsence  of  a  request  therefor; 
such  words  having  a  plain,  weil-nnderstood 
meaning. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent    Dig.   |i   1996-2004,   Dec    Dig.   | 

8.  Incest  (|  6*)— Natueb  of  Offense. 

The  depth  of  the  penetration  is  not  ma- 
terial to,  the  crime  of  incest,  where  there  is 
an  emission. 

[Ed.  Note. — For  other  cases,  see  Incest  Cent 
Dig.  I  6;  Dec  Dig.  |  a*] 

9.  Cbiional  Law  (i  945*)  —  New  Tbiai<— 
GnonNDB. 

The  fact  that  a  doctor,  after  testifying  in 
an  incest  trial  to  making  an  examination  of  the 
person  and  clothing  of  prosecutrix,  in  vddch 
he  discovered  a  certain  state  of  facts,  subse- 
quently testified  at  the  hearing  on  a  motion  for 
new  trial  that  he  made  another  examination 
after  accused's  conviction  and  discovered  a  dif- 
ferent state  of  facts,  did  not  present  ground 
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for  a  new  trial,  where  there  waa  no  evidence 
that  the  conditions  discovered  at  the  later  ex- 
amination existed  at  the  time  of  the  former  ex- 
amination, especially  where  the  facts  discov- 
ered at  the  former  examination  were  corrobo- 
rated by  other  testimony  and  accused's  con- 
fession, made  shortly  after  the  alleged  occur- 
rence. 

[Ed.   Note. — For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  ||  2324-2327,  2336;   Dec  Dig. 
S  94b.»] 
10.  Cbiminal    Law    (|   1099*)— Appkai,   and 

EiBBOR— Motion    fob   New   Tbial— Review 

OF  Ground. 

Where  the  testimony  relied  upon  as  a 
ground  for  a  new  trial  in  an  incest  case  was 
not  filed  until  after  adjournment  of  the  term  of 
court  at  which  the  accused  was  convicted,  such 
ground  could  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2866-2880;  Dec.  Dig.  | 
1099.*) 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  H.  Buck,  Judge. 

T.  Drake  was  convicted  of  incest,  and  he 
appeals.    Affirmed. 

Poulter  &  Johnson  and  Mays  &  Mays,  all  of 
Ft  Worth,  for  appellant  C.  B.  Lane,  Asst 
Atty  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  having  sexual 
Intercourse  with  his  daughter. 

[1]  The  state  introduced  the  foUowlng  con- 
fession of  defendant :  "My  name  is  T.  Drake. 
I  make  the  following  statement  to  the  county 
attorney,  John  W.  Baskin,  freely  and  volun- 
tarily, and  after  having  been  warned  by  him, 
the  said  John  W.  Baskin,  first,  that  I  do  not 
have  to  make  any  statement  at  all,  and,  sec- 
ond, if  I  do  make  any  statement,  such  state- 
ment can  be  used  in  evidence  against  me  in 
my  trial  for  the  offense  concerning  which  the 
statement  is  made,  and  cannot  be  used  for 
me.  I  am  42  years  of  age.  I  have  been  liv- 
ing In  Vt  Worth  for  six  years.  I  am  a  car 
repairer  on  the  Rock  Island  Railroad.  I 
have  four  children.  My  oldest  daughter's 
name  is  Eva  Drake,  and  she  is  15  years  of 
age.  Last  night,  to  wit,  the  11th  day  of 
August,  1911,  about  8  or  9  o'clock,  I  was 
sitting  on  my  front  steps,  and  Eva  came  out 
and  sat  down  by  me.  My  wife  was  at  a 
lodge  meeting.  She  (Eva)  began  picking  at 
me  and  teasing  me,  and  I  began  picking  at 
her  and  teasing  her.  My  passion  then  got 
the  best  of  my  Judgment  I  got  up  and  went 
out  back  toward  the  bam.  Eva  followed  me. 
When  we  got  back  there,  I  threw  my  arm 
around  her  and  drew  her  up  to  me.  I  then 
reached  down  and  unbuttoned  her  drawers 
and  let  them  drop  down.  I  then  told  Eva 
to  lay  down  on  the  ground,  which  she  did. 
I  then  got  down  qn  her  with  my  penis  out 
I  spit  on  my  hand  and  rubbed  it  on  her  pri- 
vate parts.  I  attempted  to  insert  my  penis  in 
her  private  parts,  but  could  not  make  the 
entry.  I  kept  up  the  motions,  and  finally 
succeeded  in  Inserting  my  penis  in  her  pri- 
vate parts  a  short  distance,  not  more  than 


an  inch,  I  am  sure.  I  withdrew  my  penis  to 
keep  from  making  a  discharge  in  her,  and 
discharged  between  her  legs.  Just  before  I 
got  through,  she  complained  of  it  hurting  her. 
That  is  the  only  time  I  ever  had  anything 
to  do  with  her.  My  wife  is  delicate  to  such 
an  extent  that  I  am  unable  to  gratify  my 
passion  with  her,  and  I  just  let  my  passion 
get  the  best  of  me.    [Signed]    T.  Drake." 

Many  objections  were  urged  to  the  intro- 
duction of  this  confession,  but  none  of  tbenk 
are  tenable  This  court  has  been  frequently 
called  upon  to  construe  this  statute,  and  the 
construction  finally  adopted  is  announced  in. 
Henzen  v.  State,  62  Tex.  Gr.  R.  336,  137  B. 
W.  1141,  and  this  confession  Is  in  accordano» 
with  the  rule  there  announced.  While  tb» 
defendant's  testimony  raised  the  issue  that 
it  was  not  freely  and  voluntarily  made,  and 
that  he  was  not  avrare  of  the  contents  of  the- 
paper  when  he  signed  same,  yet  the  court 
submitted  that  Issue  to  the  Jury  In  his  charge, 
and  in  a  way  that  is  not  criticised  by  de- 
fendant in  his  motion  for  a  new  trial. 

[2]  In  his  next  bill  of  exceptions  tt  1» 
shown  that  Dr.  McBlroy  had  testified  that  on 
the  day  following  the  alleged  offense  that  h» 
had  examined  the  private  parts  of  the  prose- 
cuting witness;  that  he  found  an  Inflamed 
condition, '  etc.,  and  on  her  clothing  a  dis- 
charge that  indicated  intercourse  with  a 
man.  On  cross-examination  defendant  de- 
veloped that  her  hymen  was  not  destroyed 
nor  punctured,  and,  in  his  opinion,  that  If 
she  had  been  penetrated  by  the  male  organ 
of  a  man  more  than  a  given  depth  it  wonid 
have  injured  the  hymen.  On  direct  examina- 
tion the  state  developed  that  in  the  medical 
world  it  was  known  that  there  were  cases 
where  women  had  become  impregnated  with- 
out destroying  the  hymen.  This  latter  testi- 
mony was  objected  to  by  defendant  As  the 
doctor  had  testified,  at  the  instance  of  de- 
fendant, that.  In  his  opinion,  the  girl.  If 
penetrated,  had  been  penetrated  only  a  given 
depth,  and  based  his  opinion  on  the  fact  that 
the  hymen  had  not  been  destroyed  nor  In- 
jured, the  testimony  adduced  on  redirect  ex- 
amination was  admissible  as  an  aid  to  tho 
Jury  in  passing  on  the  weight  of  the  testi- 
mony of  the  opinion  of  the  doctor  that  iwne- 
tration  could  not  have  been  beyond  a  given 
depth  without  the  hymen  l)eing  affected. 

[1]  Appellant  desired  to  prove  by  a  witness 
that  she  had  stopped  visiting  at  the  home  of 
defendant,  because  she  believed  that  one  B. 
M.  Howard  and  the  wife  of  defendant  were 
criminally  intimate.  As  neither  the  wife  of 
defendant,  nor  B.  M.  Howard,  were  nsed  as 
witnesses  in  the  case,  the  court  did  not  err 
in  excluding  the  testimony.  It  further  ap- 
I>ears  In  the  record  that  defendant  had  sum- 
moned Howard  as  a  witness,  and  moved  to 
continue  the  case  on  account  of  his  absence; 
but  whoi  the  attendance  of  Howard  was 
secured  the  defendant  declined  to  place  him 
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*npoa  tbe  witAees  stand.  The  same  ruling  ap- 
plies to  the  excluded  testimony  of  the  wit- 
ness Wentzell. 

[4]  When  the  defendant's  counsel  made  the 
remarks  he  did  In  the  presence  of  the  Jury, 
what  the  court  said  to  him  was  not  Improper. 
He  had  brought  about  the  occasion  for  the 
remark  that  the  statement  made  by  counsel 
was  an  Improper  one,  and  he  must  not  make 
each  statements  again.  When  the  court  has 
sustained  an  objection  to  evidence,  counsel 
should  not  seek  to  get  the  testimony  before 
the  Jury  In  this  way;  and  when  he  does, 
If  the  court  only  informs  the  Jury  that  it 
was  Improper  for  counsel  to  have  made  such 
statement,  he  Is  dealing  with  the  matter  as 
leniently  as  one  should  expect. 

It  appears  from  the  qualification  of  the 
court  that  he  permitted  the  witnesses  to  state 
aU  facts  and  drcnmetances  which  would 
show  Improper  relations  between  the  wife  of 
defendant  and  Howard;  and  this  was  cer- 
tainly as  far  as  defendant  was  entitled  to 
go,  in  the  abs^ce  of  either  of  them  testify- 
ing. 

[S]  Tbe  court  properly  excluded  the  testi- 
mony as  to  what  the  city  police  and  detec- 
tives told  the  prosecuting  witness  and  her 
mother  on  tbe  occasion  when  complaint  was 
made  as  to  the  alleged  crime  of  defendant. 

[6]  Some  dozen  witnesses  had  testified  to 
the  reputation  of  defendant,  and  the  state 
admitted  that  the  reputation  of  defendant 
as  a  law-abiding  citizen  was  good.  The  rec- 
ord being  in  this  condition,  there  was  no 
error  in  the  court  declining  to  permit  other 
witnesses  to  testify  to  the  same  fact 

[7, 1]  In  bis  motion  and  in  his  brief  defend- 
ant earnestly  insists  that  the  facts  do  not 
show  that  defendant  had  a  completed  act 
of  sexual  intercourse  with  bis  daughter,  and 
the  court  erred  in  not  defining  the  words 
"carnal  knowledge"  and  "carnally  know." 
These  words  have  a  plain,  well-understood 
meaning,  and  the  jury  could  not  have  been 
misled  by  their  use.  If  defendant  desired 
them  explained,  he  should  not  hare  waited 
to  complain  in  his  motion  for  a  new  trial, 
but  should  liare  requested  that  a  definition 
be  given  at  the  time  of  trial.  When  the 
meaning  of  words  are  so  well  understood  by 
all  manldnd  as  are  these  words,  If  a  defini- 
tion of  them  la  desired,  a  request  must  be 
made  at  the  time  of  trial.  As  to  the  facts 
not  showing  a  completed  act  of  Intercourse, 
tbe  confession  of  defendant  herein  copied 
answers  that  complaint  The  testimony  of 
the  daughter  Is  also  ample  upon  which  the 
Jury  would  be  authorized  to  so  find.  The 
depth  of  penetration.  If  there  is  penetration, 
Is  immaterial,  where  there  was  an  emission, 
as  shown  by  the  testimony  of  the  daughter 
and  the  confession  of  the  father. 

[I]  The  only  other  ground  in  the  motion 
alleges  newly  discovered  testimony.  Dr.  Kib- 
ble had  testified  on  the  trial  to  examining  the 
<irl  a  day  or  so  after  the  alleged  offense. 


and  examining  tbe  dlsdiarge  found  on  the 
dress,  and  stated,  in  his  opinion,  it  was  an 
emission  from  tbe  male  organ,  and  had  stat- 
ed: "So  far  as  my  knowledge  goes,  I  do  not 
believe  this  spot  could  have  been  any  other 
mixture  than  the  discharge  of  the  male.  I 
do  not  know  of  any  other  discharge  that 
would  give  me  those  cells.  There  Is  some 
difference  in  tbe  discharge  from  a  man  and 
the  discharge  from  a  woman.  I  do  not  be- 
lieve this  could  have  been  a  discharge  from 
a  woman,  because,  in  the  first  place,  the 
quantity  attracted  my  att^tion,  and  the 
amount  of  stiffness  there;  and,  secondly, 
the  character  of  cells  that  are  thrown  out 
from  the  male,  which  differ  from  the  fe- 
male— ^the  epithelium  cells.  It  is  almost  im- 
possible to  make  a  practical  explanation  of 
it  because  the  cells  in  the  body  vary  accord- 
ing to  where  tbey  come  from;  but  the  little 
granules  in  the  cells  that  were  present  in 
this  discbarge  Indicated  to  me  that  It  was 
tbe  seminal  discharge  of  a  male  of  some 
sort."  After  the  conviction  of  defendant,  on 
the  hearing  of  the  motion  for  a  new  trial,  he 
again  testified,  and  stated  the  date  of  the 
original  examination  was  August  11th,  the 
day  after  the  alleged  offense;  that  since  the 
trial  of  the  case,  on  December  2d,  he  again 
examined  her,  and  found  that  at  that  time 
she  was  suffering  from  a  venereal  disease — 
clap — and  that  the  character  of  discharge 
from  this  disease  might  have  produced  the 
spot  he  found  on  the  dress  on  August  11th. 
There  is  no  positive  testimony  offered  that  If 
the  girl  was  suffering  from  this  character  of 
disease  In  December  that  she  was  also  suf- 
fering from  it  in  the  month  of  August  prior 
thereto;  and  It  seems  remarkable  to  us  that 
if  the  physician  could  tell  in  December  that 
she  was  afflicted  with  this  disease,  if  she 
had  the  disease  In  August  in  his  examina- 
tion of  ber — tbe  character  and  kind  be  says 
he  made  in  August — ^he  would  not  have  dis- 
covered and  thus  diagnosed  the  case  in  Au- 
gust But,  be  that  as  it  may,  without  proof 
that  tbe  girl  was  suffering  from  this  disease 
at  the  time  of  the  examination  in  August,  it 
does  not  present  ground  for  a  new  trial, 
especially  in  the  light  of  the  confession  of 
defendant,  made  shortly  after  the  alleged 
occurrence.  Our  decisions  all  hold  that  tbe 
newly  discovered  evidence  must  be  such  that 
it  would  probably  produce  a  different  verdict; 
and  in  passing  on  this  question  we  must  con- 
sider the  testimony  adduced  on  the  trial. 
Burns  v.  State,  12  Tex.  App.  268;  Hassel- 
meyer  v.  State,  6  Tex.  App.  21;  Wharton's 
Crlm.  Law,  §  3161;  Arch.  Cr.  Pr.  &  PI.  (6th 
Ed.)  178,  {  26.  In  the  light  of  the  testimony 
and  defendant's  confession,  testimony  that 
this  discharge  could  have  been  produced  from 
the  discharge  of  a  female  suffering  with  this 
disease  would  not  have  changed  the  result, 
and  the  court  did  not  err  In  overruling  the 
motion. 
£10]  While  we  have  discussed  this  ground 
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of  fhe  motion,  yet)  this  testimony  on  an  Is- 
sne  found  on  a  gronnd  In  tbe  motion  for 
a  new  trial,  was  not  filed  nntll  after  the  ad- 
Joomment  of  court,  and  cannot  properly  be 
considered  by  us.  Probest  t.  State,  flO  Tex. 
Cr.  R.  608,  133  S.  W.  263,  and  cases  tbere 
dted. 
Tbe  Judgmait  la  affirmed. 


WALKER  T.  STATEL 

(Court  of  Criminal  Appeals  of  Texas.    Oct  23, 
1912.    Rehearing  Denied  Not.  27,  1912.) 

1.  IlfDIOTMEKT    AND    INFOBUATIOH     (i    86*)— 

Vxirox — ^ATKBicEin' — "Then  and  THxak." 
An  information  charKing  that  in  a  certain 
town,  votine  precinct,  and  county  of  the  state, 
while  a  pnblic  election  was  being  held  on  a  cer- 
tain day,  defendant  then  and  there  unlawfully 
and  willfnlly  gave  to  another  intoxicating  liq- 
uor, sulBciently  charged,  by  the  use  of  the  words 
"then  and  there,"  that  the  offense  was  commit- 
ted in  the  town  specified. 

[EH,  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  it  230-243;  Dec 
Dig.  I  86.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  6946-6948.] 

2.  INTOXICATINO     LiQUOBS    (I    221*)— STATC- 

TOBT  Offenses  —  Nboatitino  Application 

OF  Pboviso. 

An  information  charging  the  giving  of  in- 
toxicating liquors  to  anouer  while  an  election 
is  being  held  need  not  state  that  the  defendant 
is  not  a  druggist  etc. ;  the  proviso  of  tbe  stat- 
ute relating  to  such  offense  forming  no  part  of 
its  definition. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  240-248;  Dec  Dig.  { 
221.*] 

3.  Cbiunal  Law  (|  070*) — ^Arbest  of  Judo- 

HBRT— DEFBOTS   IN    InFOBXATION  —  DUPLIC- 
ITT. 

An  information  charging  a  gift  of  intoxi- 
cating liquor  while  an  election  was  being  held 
was  not  defective  so  as  to  furnish  a  ground  for 
arrest  of  judgment  because  it  also  charged  that 
the  defendant  informed  the  other  person  of  the 
whereabouts  of  tbe  intoxicating  liquor ;  it  being 
permissible  by  the  use  of  tbe  conjunction  "and" 
to  allege  that  a  misdemeanor  was  committed  in 
any  of  the  ways  defined  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.   H  2446-2462;    Dec.  Dig.   | 

4.  Irtoxioatino  Liqttobs  (|  226*) — Etioenck 
— Obkatioh  of  Pbeoinot. 

In  a  prosecution  of  a  defendant  charged 
with  giving  intoxicating  liquor  to  anollier  while 
an  election  was  being  held  in  a  certain  town, 
precinct  and  county  of  the  state,  evidence  of 
the  orders  of  the  commissioners'  court  creating 
such  precinct  as  well  as  the  fact  that  the  town 
was  in  such  precinct  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  H  282-286;    Dec  Dig.  1 

6.  Cbiminai.  Law  ({  772*) — iNSTBnonoNs— 
Yentte  of  Offxnsk. 

Where,  in  the  trial  of  one  for  giving  intoxi- 
cating liquor  to  another  in  a  certain  town  and 
precinct  while  an  election  was  being  held,  an 
instruction  that  the  Jury  should  convict  if  they 
believed  beyond  a  reasonable  doubt  that  de- 
fendant committed  the  offense  charged  at  the 
time  stated  could  not  have  been  misleading,  be- 


cause it  did  not  require  tiie  jury  to  find  that  the 
acts  took  place  In  the  town  and  prednet  charg- 
ed in  the  Information. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1812-1814,  1816,  1817; 
Dec.  Dig.  I  772.*] 

6.  CBiiaNAL  Law  (i  814*)— CBnaRAi.  Pbosb- 

OUTTON — iNBTBUOnon. 

Nor  was  such  instruction  erroneous  for 
failure  to  state  tbe  purpose  for  which  tbe  elec- 
tion was  being  held,  where  the  information 
stated  that  the  purpose  was  to  determine  wheth- 
er the  sale  of  intoxicating  liquors  should  be 
prohibited  in  the  state,  and  the  evidence  did  not 
put  in  issue  the  legality  of  the  election. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  U  1821,  1833.  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1086,  1987;  Dec 
Dig.  I  814.*1 

Appeal  from  Delta  County  Court;  O.  C 
Dunagan,  Jndge. 

Joe  Walker  was  convicted  of  giving  Intox- 
icating liquor  to  another  while  a  public  elec- 
tion was  being  held,  and  he  appeals.  Af- 
firmed. 

Patteson  &  Patteson,  of  Cooper,  for  appel- 
lant   a  B.  Lane,  Asst  Atty.  Gen.,  for  the 

State. 

HARPER,  J.  Appellant  was  prosecuted 
under  an  information  alleging  that  in  the 
town  of  Cooper,  voting  precinct  No.  1,  in  the 
county  of  Delta,  state  of  Texas,  while  a  pnb- 
lic election  waa  being  held  on  July  22d  to 
determine  whether  the  sale  of  Intoxicating 
liquors  should  be  prohibited  In  this  state,  he 
did  then  and  there  unlawfully  and  wiUfulIy 
give  to  Henry  Nidever  intoxicating  liquor, 
etc.  When  tried,  he  was  convicted,  and  his 
punishment  assessed  at  a  fine  of  $200. 

[1]  Tbe  motion  in  arrest  of  Judgment  was 
not  well  taken.  By  tbe  use  of  the  words 
"then  and  there,"  it  was  charged  that  tbe 
offense  was  committed  in  the  town  of  Coop- 
er. Moreno  v.  State,  143  S.  W.  156 ;  De  Los 
Santos  V.  State,  146  S.  W.  010,  and  cases 
cited. 

[2]  Neither  was  it  necessary  for  the  infor- 
mation to  state  that  appellant  was  not  a 
druggist,  etc.  The  proviso  forms  no  part  of 
the  definition  of  tbe  offense.  Dankworth  v. 
State,  61  Tex.  Cr,  R.  157,  136  S.  W.  789; 
Slack  V.  State,  61  Tex.  Cr.  R  372,  136  S.  W. 
1073. 

[3]  The  other  grounds  in  the  motion — that 
tbe  information  charged  both  a  gift  of  in- 
toxicating liquor  and  charged  that  appellant 
"Informed  Nidever  of  the  whereabouts  of  in- 
toxicating liquor" — present  no  ground  in  ar- 
rest of  judgment  By  the  use  of  the  con- 
junction "and,"  it  is  permissible  to  allege 
that  a  misdemeanor  was  committed  in  any 
of  fhe  ways  defined  by  the  statute.  Hart  y. 
State,  2  Tex.  App.  30;  Davis  v.  State,  23 
Tex.  App.  637,  5  S.  W.  140 ;  Oagp  v.  State,  9 
Tex.  App.  259;  Nicholas  v.  State,  23  Tex. 
App.  317,  6  S.  W.  230;  Lancaster  v.  State, 
43  Tex.  610. 

[4]  As  qualified  by  the  court,  bill  of  ex- 
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ceptloDB  No.  S  presents  no  «rror.  The  Infor- 
mation bavlng  alleged  that  the  election  was 
held  in  CoopA',  TOtlng  precinct  No.  1,  In  the 
connty  of  Delta,  fax  the  state  of  Texas,  the 
orders  of  the  conunlsslonerB'  court  creating 
precinct  No.  1  were  admissible  hi  evidence  as 
well  as  the  fact  that  Cooper  was  in  said  vot- 
ing precinct. 

[S]  The  Court  charged  the  Jury:  "If  you 
believe  from  the  testimony  in  this  case  be- 
yond a  reasonable  doubt  that  the  defendant 
on  the  22d  day  of  July,  1911,  and  you  fur- 
ther believe  that  said  day  was  an  election 
day  as  alleged  In  the  information  In  this 
case,  that  the  said  defendant  did  then  and 
there  unlawfully  during  Che  said  day  on 
which  said  election  was  being  held  as  stated 
tn  the  Information  willfully  give  Henry  Ni- 
dever  Intoxicating  liquor,  and  the  said  de- 
fendant did  then  and  there  inform  the  said 
Hairy  Nidever  of  the  whereabouts  of  said 
Intoxicating  liquor,  then,  in  that  event.  If 
yoQ  so  believe,  you  should  find  the  defendant 
goUty  as  charged  herein."  The  objection 
that  the  diarge  does  not  require  the  jury  to 
find  that  the  acts  took  place  "In  Cooper  in 
voting  precinct  No.  1"  Is  rather  hypercrltlcaL 
When  we  take  the  complaint  and  Information 
in  connection  with  the  charge,  and  the  refer- 
ence tberdn  to  the  information,  It  Is  readily 
seal  that  It  Is  Impossible  for  the  jury  to 
have  been  misled,  or  have  thought  they  were 
authorized  to  convict  the  defendant  of  an 
offense  committed  at  any  place  other  than 
as  alleged.  The  evidence  suggests  no  other 
place,  and  shows  beyond  question  that  the 
offense.  If  committed,  was  committed  in  the 
town  of  Cooper;  consequently,  if  subject  to 
the  criticism  of  appellant,  we  would  not  be 
authorized  to  reverse  the  case  under  article 
723  of  the  Code  of  Orlmlnal  Procedure. 

[i]  It  was  not  necessary  to  state  the  pur- 
pose for  which  the  election  was  being  held 
In  the  charge.  The  information  snfiBdently 
stated  the  purpose,  and  that  it  was  a  legal 
election  cannot  be  questioned  under  the  evi- 
dence. 

The  other  criticisms  of  the  charge  and 
grounds  In  the  motion  present  no  error. 

The  judgment  Is  affirmed. 


CURRT  V.  STATE). 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 

SEDUOnOK  (|46*)— BTIDSNOB  — OOBBOBOBA- 

Tioir. 

In  a  prosecution  for  seduction,  the  testi- 
mony of  uie  prosecutrix  need  not  be  corrobo- 
rated In  each  of  the  necessary  elements  of  the 
offense;  but  the  corroborative  evidence  is  suf- 
ficient if  it  tends  to  connect  accused  with  the 
commission  of  the  offenne. 

[Bd.  Note.— For  other  cases,  see  Sednction, 
Cent  Dig.  U  83-86;   Dec  Dig.  |  46.*] 

Appeal  from  District  Court,  Taylor  Goun- 
ty;  Thos.  It.  Blanton,  Judge. 


Boy  Curry  was  convicted  of  seduction,  and 
he  appeals.    Reversed  and  remanded. 

J.  F.  Cunningham,  of  Abilene,  for  appel- 
lant O.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEROAST,  J.  The  appellant  was 
convicted  for  seducing  Belle  McFarland,  an 
unmarried  woman  under  the  age  of  2S  years, 
charged  to  have  been  committed  on  or  about 
January  IS,  1910,  and  given  the  lowest  pen- 
alty. 

Soon  after  the  crime  wa«  alleged  to  have 
been  committed,  an  examining  trial  was  held, 
at  which  appellant  was  present  and  heard 
and  cross-examined  the  state's  witnesses. 
Belle  McFarland  testlSed  on  that  trial,  and 
the  substance  of  her  testimony  was  taken 
down  in  writing,  which  she  edgned,  all  of 
which  was  idoitlfled  and  introduced  on  this 
trlaL  We  know  that  the  practice  in  taking 
down  the  testimony  on  such  examining  trials 
is  to  give  the  substance  only,  and  not  the 
details,  of  the  witness'  testimony.  That 
seems  to  have  been  done  in  this  case.  After 
this  testimony  was  taken  down,  and  after  the 
Indictment  was  found  in  this  case,  the  said 
girl  died.  Her  evidence  on  this  examining 
trial  as  thus  taken  down  was  proven  up  and 
introduced  on  the  trial  of  this  case.  Her 
mother  and  sister  also  testified.  No  other 
member  of  the  family  did  so.  The  record 
shows  that  the  case  was  not  fully  developed. 
As  an  illustration,  no  direct  proof  was  made 
that  the  girl  was  unmarried.  This,  if  true, 
could  have  beoi  so  easily  proven  by  the 
mother  and  sister,  and  doubtless  many  oth- 
ers, that  it  is  strange  the  record  does  not  dis- 
close that  it  was.  Hiowever,  this  can  be 
proved  by  circumstantial  as  well  as  direct 
testimony,  like  any  other  fact  The  appe- 
lant did  not  testify.  He  Introduced  several 
witnesses,  who  testified  that  Belle  McFar- 
land had  stated  to  them  that  She  had  sworn 
falsely  in  previous  trials  in  several  particu- 
lars. They  also  testified  that  her  general 
reputation  for  chastity  was  bad  at  a  time 
long  after  the  alleged  seduction.  None  of 
them  attempted  to  testify  that  that  was  her 
reputation  at  the  time  or  about  the  time  of 
her  charged  seduction.  It  was  also  disclosed 
by  this  testimony  that  none  of  these  parties 
disclosed  the  fact,  if  so,  that  the  girl  had 
stated  to  them  that  she  had  sworn  falsely, 
or  said  anything  about  this  to  any  one  untU 
after  the  death  of  the  girl.  Of  coarse,  on  the 
trial,  she,  being  dead,  had  no  onportnnlty  to 
explain  or  deny  any  of  this.  It  was  disclos- 
ed, however,  that  these  claimed  statements 
by  her  were  made  after  the  appellant  had 
been  seen  to  be  with  her  shortly  before  these 
witnesses  claim  she  made  such  statements  to 
them. 

The  only  ground  of  complaint  by  appellant 
of  this  conviction  Is  that  the  testimony  is 
insufficient  to  sustain  the  verdict    This  Is 
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contended  on  sereral  grounds.  We  donbt  if 
appellant's  contention  la  well  taken,  save  and 
except  on  one  ground  only;  that  la,  tliat  tbe 
testimony  of  Belle  McFarland  was  not  corrob- 
orated, as  required  by  law.  We  sustain  ap- 
pellant's contention  on  that  point,  and  on 
that  point  alone  will  reverse  and  remand  tliis 
cause. 

It  l9  unnecessary  to  discuss  or  detail  the 
evidence.  Probably  it  Is  not  proper  to  do  so. 
However,  we  do  say  that  the  law  is  that  the 
testimony  of  the  Injured  party  in  cases  of 
this  character  does  not  have  to  be  corroborat- 
ed In  each  and  all  of  the  necessary  elements 
of  the  offense,  and  that  the  corroborative  evi- 
dence may  be  slight,  and  that  the  require- 
ments of  the  statute  are  fulfilled  if  there  be 
any  corroborating  evidence  which,  of  itself, 
tends  to  connect  the  accused  with  the  com- 
mission of  the  oIFense.  Such  corroboration 
only  is  necessary  as  is  cnifficlent  to  satisfy  a 
Jury,  beyond  a  reasonable  doubt,  of  the  truth 
of  the  charge,  in  connection  with  the  testi- 
mony of  the  accomplice.  Nourse  v.  State,  2 
Tex.  App.  316;  Jones  ▼.  State,  4  Tex.  App. 
681;  Tooney  t.  State,  6  Tex.  App.  193;  Simms 
T.  State,  8  Tex.  App.  213;  Clanton  v.  State, 
13  Tex.  App.  167;  Moore  v.  State,  47  Tex. 
Or.  R.  416,  83  S.  W.  1117;  Nash  v.  State,  61 
Tex.  Or.  R.  264,  134  S.  W.  709;  Williams  v. 
State,  69  Tex.  Cr.  R.  347,  128  S.  W.  1120; 
Host  V.  State,  144  S.  W.  589;  Murphy  v. 
State,  143  8.  W.  618.  It  Is  needless  to  cite 
other  cases.  This  must  necessarily  be  the 
law  and  the  proper  construction  of  the  stat- 
ute in  cases  of  this  character;  for  acts  of 
intercourse  between  i)ereDn8  are  always  as 
secret  and  private  as  can  be,  and  under  such 
circumstances  as  the  parties  believe  will  pre- 
vent their  detection  or  even  suspicion  at  the 
time.  Also,  engagements  of  young  persons  to 
marry  are  made  In  private  and  in  secret  be- 
tween them;  and  very  generally,  if  not  en- 
tirely, the  fact  of  engagement,  for  at  least 
some  length  of  time,  Is  kept  as  privately  and 
secretly  between  them  as  can  well  be. 
Therefore  proof,  in  the  nature  of  these 
things,  generally  cannot  be  made  other  than 
by  the  testimony  of  the  accomplice,  corrobo- 
rated by  such  circumstances  as  to  time  and 
place,  opportunity,  and  the  course  of  dealing 
or  treatment  between  the  parties  along  about 
the  time,  such  as  the  man  being  the  accepted 
suitor,  devoting  bis  attention  at  the  time  to 
the  girl,  so  recognized  and  understood  by  her 
family,  his  frequent  attendance  upon  her,  the 
fact,  if  so,  of  his  exclusive  attentions  to  her, 
and  the  attention  of  no  other  man  to  her 
during  the  time,  and  such  like  matters.  Yet 
in  this  case  the  evidence  was  not  developed 
sufficiently  so  that  we  can  hold,  as  a  matter 
of  law,  the  evidence  was  sufficient  to  corrob- 
orate the  prosecuting  witness.  These  mat- 
ters may  be  developed  on  another  trial  of  the 
case  sufficiently  to  authorize  the  Jury  to  find 
and  believe  that  the  accomplice  is  corroborat- 
ed, as  required  by  law. 


For  the  want  of  this,  as  stated  above,  the 
Judgment  is  reversed  and  the  cause  re- 
itianded.  ' 


INTERNATIONAL  ORDER  OF  TWELVE 
KNIGHTS  &  DAUGHTERS  OF  TABOR 

V.  WILSON  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Aa- 

tonlo.     Nov.  13,  1912.) 

1.  Appeal  and  Ebbob  (i  742*)— Assiamains 
or  Ebbob— Statxuenzs. 

An  assignment  of  error,  not  followed  by  a 
statement,  will  not  be  considered,  though  there 
is  a  reference  to  the  record  (or  a  bill  of  excep- 
tions. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;   Dec.  Dig.  {  742.»] 

2.  IRSUBANCE  (I  818*)  —  Fbatebnal  Insdb- 
ANCB— Actions  —  EviDKHCK  —  AoiassiBii.- 
irr. 

In  an  action  against  a  negro  fraternal  oi^ 
ganization  on  a  benefit  certificate,  payable  to 
the  deceased  member's  wife  and  father,  a  letter 
written  after  the  member's  death,  notifying  the 
wife  of  her  expulsion  because  of  her  disregard 
of  the  laws  of  the  order  and  her  application  to 
the  white  courts  concerning  her  husband's 
death,  was  itiadmissible ;  the  issue  being  wheth- 
er the  member  at  his  death  was  a  member  in 
good  standing. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  2003-2005 ;    Dea  Dig.  |  818.*] 

3.  IWSUBANOB  (§  816*)  —  Fbatebhai  Insub- 
ANCE— Actions— EviOENCB. 

Where  the  petition  in  an  action  on  a  cer- 
tificate issued  by  a  fraternal  organization  al- 
leged that  decedent  was  a  member  of  a  sub- 
ordinate temple,  it  was  error  to  introduce  in 
evidence  the  financial  card  of  another  temple. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  {!  1996-1998;    Dec.  Dig.  |  815.*] 

4.  INSUBANCE  (S  747*)  —  Fbatbbnal  Insub- 
ARCK— Good  Stanoino  or  Meubbb  at  Tihx 
OF  Death. 

Where  a  fraternal  benefit  certificate  was 
made  payable  on  condition  of  the  member's 
good  standing  In  bis  subordinate  temple,  and 
the  evidence  showed  that  decedent  was  not  in 
good  standing  in  the  only  temple  to  which  he 
belonged,  or  could  belong,  at  the  time  of  hia 
death,  there  could  be  no  recovery  on  the  certifi- 
cate, merely  because  he  sent  money  by  some  one 
not  authorized  to  handle  money  to  the  grand 
body  of  the  order. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  I  1892;   Dec.  Dig,  (  747.*] 

Appeal  from  Dallas  County  Court;  W.  B*. 
Whitehurst,  Judge. 

Action  by  A.  G.  Wilson  and  another  against 
the  International  Order  of  Twelve  Knights 
&  Daughters  of  Tabor.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  rendered. 

J.  L.  Turner,  of  Dallas,  for  appellant. 
Hiram  F.  Lively  and  R.  A.  Ritchie,  both  of 
Dallas,  for  appellees. 

FLY,  a  J.  A.  G.  Wilson,  the  suryivlng 
wife  of  G.  W.  Wilson,  deceased,  and  G.  "W. 
Wilson,  his  father,  Instituted  this  suit  against 
appellant,  a  negro  fraternal  organization,  on  % 
certificate  for  |300,  issued  by  appellant   to 
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the  deceased:  $200  being  payable  to  the 
wife  and  $100  to  the  father.  It  was  alleged 
that  at  the  time  of  his  death  G.  W.  Wilson 
"was  a  member  of  Green  Bay  Temple  Num- 
ber 19,  of  Dallas  county,  Texas,  which  said 
Green  Bay  Temple  Is  a  subdivision  of  the 
defendant  order."  The  defenses  were  that 
deceased  was  never  a  member  of  Green  Bay 
Temple,  but  had  been  a  member  of  King  Sol- 
omon Temple,  and  that  "he  was  unflnancial 
with  said  temple,  and  was  In  no  way  entitled 
to  any  benefits  therefrom."  It  was  also  al- 
leged that  the  deceased  had  been  suspended 
from  King  Solomon  Temple  on  account  of  bis 
''unflnancial"  condition,  which  seems  to  mean 
that  he  had  not  paid  all  his  dues  and  endow- 
ment and  burial  funds.  Twenty-four  pages 
of  the  typewritten  transcript  are  devoted  to 
setting  out  the  cause  of  action  and  defenses. 

The  testimony  tended  to  show  that  G.  W. 
Wilson,  deceased,  was  never  In  reality  a 
member  of  Green  Bay  Temple  because  of  his 
fftilnre  to  obtain  a  transfer  from  King  Solo- 
mon's Temple,  of  which  he  was  a  member, 
and  to  pay  the  amounts  due  that  temple.  It 
appears  that  he  attempted  to  join  Green 
Bay  Temple  to  avoid  the  dues  he  owed  in 
the  other  temple,  from  which  he  was  sus- 
pended in  May,  1910,  for  failure  to  pay  his 
Indebtedness.    He  died  in  July,  1910. 

[1]  The  first  assignment  Is  not  followed  by 
a  statement,  and  will  not  be  considered.  Ref- 
erence to  the  record  for  a  bill  of  exceptions 
will  not  take  the  place  of  a  statement 

[2]  The  second  assignment  of  error  com- 
plains of  the  Introduction  in  evidence  of  a 
letter  from  Mount  Olive  Tabernacle  to 
"Daughter  A.  G.  Wilson,"  written  on  'Septem- 
ber 10,  1010,  long  after  the  death  of  her 
husband,  notifying  her  of  her  expulsion,  "on 
account  that  you  disregard  the  laws  of  Ta- 
bor, and  have  applied  to  the  white  courts 
concerning  the  death  of  your  husband."  The 
letter  was  improperly  admitted  in  evidence. 
It  had  no  bearing,  whatever,  on  'the  issues 
in  the  case,  and  was  calculated  to  arouse  a 
prejudice  against  appellant.  It  was  written 
by  a  subordinate  of  appellant,  which  had 
no  connection  with  the  case. 

[3]  The  petition  alleged  that  deceased  was 
a  member  of  Green  Bay  Temple;  and  It 
was  error  to  Introduce  in  evidence  the  "finan- 
cial card"  of  Rice  Temple,  and  the  third 
assignment  of  error  Is  sustained.  For  the 
same  reason  the  letter  from  S.  S.  Reid  to 
counsel  for  appellees,  although  its  contents 
do  not  seem  to  be  injurious  to  appellant. 

The  testimony  as  to  conversations  between 
officers  of  appellant  and  the  attorney  for 
appellees  was  immaterial,  and  should  not 
have  been  admitted. 

[4]  The  good  standing  of  the  deceased  with 
the  subordinate  was  what  fixed  bis  stand- 
ing in  the  organization;  and  it  was  error  to 
instract  the  Jury  that  if  the  Supreme  Secre- 
tary of  the  order  had  accepted  certain  dues 


its  liability  was  fixed.  It  was  provided  in 
the  certificate  of  the  dead  man  that  the  pay- 
ment of  the  $300  was  conditioned  on  his 
good  standing  in  his  temple.  The  proof 
showed  that  deceased  was  not  hi  good  stand- 
ing In  the  only  temple  to  which  he  belong- 
ed, or  could  belong.  He  was  not  a  legal 
member  of  Green  Bay  Temple,  and  his  stand- 
ing therein  was  worth  nothing  to  him.  He 
could  not  obtain  a  standing  in  the  grand 
body  by  sending  up  money  by  some  one  not 
authorized  to  handle  or  send  In  such  mon- 
ey. Such  money  could  not,  and  did  not,  give 
him  standing  in  King  Solomon's  Temple,  to 
which  he  belonged. 

The  overwhelming  weight  of  the  testimony 
was  against  the  contention  of  appellees ;  and 
the  evidence  showed  that  the  deceased  was 
in  arrears  to  his  temple  and  was  rightfully 
suspended,  and  was  so  suspended  when  be 
died.  His  wife  and  father  are  not,  under 
the  rules  of  the  organization,  which  were 
fully  accepted  by  deceased,  entitled  to  the 
insurance. 

The  Judgment  Is  reversed,  and  judgment 
here  rendered  that  appellees  take  nothing 
by  their  suit,  and  that  appellant  recover  all 
costs  in  this  behalf  expended. 


PETERSON  et  al.  y.  KERBET  et  al. 

(Court   of   Civil   Appeals   of   Texas.     Austin. 

Oct  30,  1912.    Rehearing  Denied 

Nov.  27,  1912.) 

MOBTOAOKS   (J  115*)— TbUBT  DeED— "ASSUM- 
ED." 

Where  defendants  were  deeded  certain 
property  on  which  plaintiff  held  a  vendor's  lien, 
evidenced  by  notes,  and  asked  for  an  extension 
of  time,  for  which  they  executed  a  trust  deed, 
which  contained  the  recital  that  the  defendants 
"are  justly  indebted  to  the  plaintiff,  as  evidenc- 
ed by  certain  notes  assumed"  by  the  defend- 
ants, an  indebtedness  was  created  on  the  part 
of  the  defendants,  although  the  ordinary  office 
of  a  trust  deed  is  to  furnish  security  for  a  debt 
already  created;  the  expression  "notes  assum- 
ed" meaning  that  payment  was  assumed  (cit- 
ing Words  and  Phrases,  586,  587). 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  229;  Dec.  Dig.  §  115.*] 

Appeal  from  District  Court  Travis  Coun- 
ty;   Chas.  A.  Wilcox,  Judge. 

Action  by  Joe  C.  Kerbey  and  others  against 
Charles  Peterson  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Love  &  Williams,  of  Uvalde,  for  api)el- 
lants.  W.  B.  Garrett  and  J.  H.  Hart,  both 
of  Austin,  for  appellees. 

Findings  of  Fact 
JENKINS,  J.  Appellee  Kerbey  owned  an 
addition  to  the  town  of  Uvalde,  consisting 
of  a  large  number  of  lots,  and  on  May  29, 
1909,  entered  into  a  contract  in  writing  with 
appellants,  by  the  terms  of  which  they  be- 
came the  sole  agents  for  the  sale  of  said 
property,  upon  the  terms  stated  In  the  agree- 
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ment,  tbeir  authority  as  such  agents  to  con- 
tlnne  until  June  1,  1910.  In  said  contract 
api)ellant8  bound  themselves  to  sell,  or  to 
purchase  themselves,  by  June  1,  1910,  not 
less  than  200  of  the  lots  mentioned  In  said 
contract,  at  the  price  and  upon  the  terms 
therein  set  forth.  On  May  21,  1010,  appel- 
lants, having  failed  to  sell  the  required  num- 
ber of  lots,  requested  api>ellee  Kerbey  to  deed 
said  number  of  lots  to  four  other  partlea 
Appellee  made  such  deed,  receiving  one-fifth 
of  the  purchase  money,  and  the  vendor's  lien 
notes  of  said  parties,  payable  In  6,  12,  18, 
and  24  months,  respectively,  after  date.  The 
grantees  in  said  deeds  were  not  financially 
responsible,  and  appellants  desired  the  deeds 
to  be  made  to  them  and  their  notes  taken 
for  the  ronainder  of  the  purchase  money,  in 
order  to  avoid  personal  responsibility,  and 
also  that  they  might  be  entitled  to  their  com- 
mission. The  grantees  in  said  deeds  in  tact 
paid  nothing,  the  one-fifth  purchase  price  be- 
ing advanced  by  appellants,  and  said  deeds 
were  taken  with  the  intention  that  the  same 
should  inure  to  the  b«iefit  of  appellants. 
These  facts  were  all  known  to  appellee  Ker- 
bey at  the  time  be  executed  said  deeds.  With- 
in a  short  time  thereafter  the  grantees  In  said 
deeds  executed  a  deed  to  said  lots  to  appel- 
lants, reciting  the  consideration  of  $10,  and 
other  valuable  considerations.  In  fact,  noth- 
ing was  paid  to  said  parties  by  appellants. 
Said  notes  provided  that  upon  tte  failure  to 
pay  those  first  maturing  the  holder  of  same 
might  declare  all  of  said  notes  due.  As  the 
time  approached  for  the  payment  of  the  first 
of  said  notes,  appellants  requested  appellee 
Kerbey  to  grant  an  extension  of  the  same. 
There  was  considerable  negotiations  between 
Kerbey  and  appellants  with  reference  to  the 
granting  of  such  extention;  but  the  same 
was  finally  granted  in  consideration  of  ap- 
pellants' executing  a  deed  of  trust  on  all  of 
said  lots,  which  deed  of  trust,  among  other 
things,  contained  the  following  recital: 
"Whereas,  Peterson  and  Avant,  the  said 
parties  of  the  first  part,  are  Justly  indebted 
to  Joe  0.  Kerbey  of  the  county  of  Travis 
and  state  of  Texas,  party  of  the  third  part 
herein,  as  evidenced  by  SOS  certain  promis- 
sory notes  executed  as  stated  below,  and  as- 
sumed by  the  parties  of  the  first  part  and 
|)ayable  to  the  order  of  the  said  party  of  the- 
third  part  as  follows:  [Describing  said 
notes]." 

The  case  was  tried  before  the  court,  with- 
out a  Jury,  and  the  court  filed  findings  of 
fact,  from  which  we  quote  as  follows;  "(6) 
I  find  that  at  the, maturity  of  notes  No.  1  of 
each  of  said  series  of  notes  the  defendants 
Peterson  and  Avant  requested  plalntift  Joe 
C.  Kerbey  to  extend  the  date  of  maturity  of 
all  of  said  notes  included  in  the  deed  of 
trust  herein  referred  to,  and  wliiCh  deed  of 
trust  is  set  out  in  full  in  the  statement  of 
facts,  to  which  reference  is  made  for  the 
terms  of  same;  that  at  said  time  said  Peter- 
son and 'Avant  were  the  owners,  through 


said  deeds  of  conveyance  from  Foote,  Baxter, 
Hughlett,  and  Gainsberg,  of  most  of  the  lots 
described  in  said  deed  of  trust;  that  on  De- 
cember 8, 1910,  said  Peterson  and  Avant  exe- 
cuted a  deed  of  trust,  in  which  they  convey- 
ed to  John  H.  Cunningham,  in  trust  for 
plaintiff  Joe  C.  Kerbey,  all  of  the  lots  In- 
volved in  this  suit  to  secure  to  said  Kwbey 
the  payment  of  the  508  promissory  notes 
herein  sued  on,  said  deed  of  trust  reciting 
an  extension  of  the  notes  then  due,  and  .in 
which  deed  of  trust  said  Peterson  and  Avant 
acknowledged  that  they  were  justly  indebted 
unto  said  Kerbey  in  the  sum  represented  by 
said  608  notes,  and  in  which  they  asBumed 
the  payment  of  said  notes." 

The  court  rendered  Jndgmoit  for  appellee 
against  the  makers  of  said  notes,  foreclos- 
ing the  deed  of  trust  lien,  and  also  a  person- 
al judgment  over  against  appellants  Peter- 
son and  Avant  No  complaint  is  made  as  to 
this  judgment,  except  as  to  rendering  per- 
sonal  Judgment  against  Peterson  and  Avant. 

Opinion. 

The  only  issue  In  this  case  is  as  to  the 
proper  construction  of  that  clause  of  the 
deed  of  trust  executed  by  appellants,  above 
set  out  Upon  the  facts  above  found,  the 
court  filed  its  conclusions  of  law,  from 
which  we  quote  as  follows:  "(2)  I  conclude, 
as  a  matter  of  law,  that  by  the  execution  of 
the  deed  of  trust  introduced  in,  evidence  the 
defendants  Charles  Peterson  and  A.  M. 
Avant  assumed  and  became  liable  to  pay  to 
plaintiff  Joe  C.  Kerbey  the  said  notes,  and 
each  and  all  of  them,  and  that  a  personal 
Judgment  should  be  rendered  in  favor  of 
plaintiff  and  against  said  defendants  Charles 
Peterson  and  A.  M.  Avant  and  each  of  them, 
for  the  amount  of  said  notes,  principal,  in- 
terest snd  attorney's  fees;  and  such  Judg- 
ment is  so  given." 

It  is  true,  as  contended  by  appellants, 
that  the  ordinary  office  of  a  deed  of  trust  is 
not  to  create  an  indebtedness,  but  to  fur- 
nish security  for  the  payment  of  indebted- 
ness theretofore  created.  But  there  is  no 
reason  why  an  indebtedness  should  not  be 
created  by  such  instrument;  and  we  think 
the  court  did  not  err  In  holding  that  this 
deed  of  trust  created  such  Indebtedness  on 
the  part  of  appellants.  Prior  to  the  execu- 
tion of  this  deed  of  trust,  and  pending  nego- 
tiations for  the  same,  appellants  were  as- 
serting that  they  were  not  personally  liable 
to  Kerbey  for  the  purchase  money  of  said 
lots.  They  were  asking  an  extension  of  the 
notes.  What  were  they  offering  as  an  in- 
ducemoit  for  such  extension?  The  deed  of 
trust  without  personal  liability  on  their  part 
would  have  been  no  additional  security  to 
Kerbey ;  for  he  already  held  a  yeador's  lien 
on  and  the  superior  title  to  all  of  said  lots. 
Said  deed  of  trust  recites  that  appellants 
are  justly  indebted  to  Joe  C.  Kerbey,  as  evi- 
denced by  608  certain  promissory  notes,  but 
those  notes  were  signed  by  other  parties. 
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and  jappellantB  had  denied  their  personal 
reBiMssiblllty  for  the  payment  of  same;  bnt 
here  they  admit  responsibility  by  stating 
that  they  are  Justly  indebted  to  Kerbey,  as 
evidenced  by  these  notes,  "executed  as  stat- 
ed below,  and  assumed  by  the  parties  of  the 
first  part"  What  is  meant  by  the  expression 
"assumed  by  the  parties  of  the  first  part"? 
'Xhe  ordinary  meaning  of  this  term  is  that 
payment  Is  assumed.  When  and  how?  Brl- 
dently  by  the  execution  of  this  instrument, 
carrying  into  effect  whatever  verbal  agree- 
ments might  have  preceded  the  execution  of 
the  same.  We  think  the  conmion  sense  and 
legal  meaning  of  tliis  Instmment  is  that  it 
declares  that  appellants  are  Indebted  in  the 
amount  of  tald  notes;  and  that  they  there- 
by assume  payment  of  the  same.  Am.  &  Eng. 
Ency.  Law,  vol.  20,  pp.  989,  990;  Words 
and  Phrases,  book  1,  ,pp.  686,  587,  and  au- 
thorities there  cited. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  conrt  is  affirmed. 


Mcpherson  v.  c.  w.  hahl  &  oo. 

(Court  of  Civil  Appeals  of  Texas.     JSH  Paso. 

Nov.  7,  1912.    Behearing  Denied 

Nov.  27,  1912.) 

CONTBAOIS  (I  176*)  —  CONSTBUOTION  —  BVI- 

DENCB— QvKsnoir  voB  JxniT. 

In  an-actioB  to  recover  defendant's  portion 
of  certain  expenses  for  the  advertising  of  cer- 
tain bam  lands  because  of  defendant's  alleged 
failure  to  procure  for  plaintiff  an  option  ex- 
tending a  prior  contract  of  sale,  evidence  held 
to  require  snbipission  to  the  jnry  of  the  ques- 
tion whether  a  provision  in  the  agreement  to 
procnre  the  extension,  that  it  shoald  be  suffi- 
cient to  protect  plaintiff  in  the  fall  exercise 
and  enjoyment  of  the  original  contract  and  its 
terms,  required  defendant  to  obtain  proper 
agreements  and  releases  from  the  holders  of 
snperior  liens  against  the  land  so  that  a  mer- 
chantable title  thereto  could  be  conveyed. 

fEd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |l  767-770,  917,  956,  979,  1041, 
1697,  1826;    Dec  Dig.  |  176.*] 

Error  to  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  John  J.  McPherson  against  C. 
W.  Hahl  &  Co.  Judgment  for  defendant, 
and  plalntifC  brings  error.  Beversed  and 
remanded. 

C.  R.  Wharton,  of  Honston,  for  plaintUT 
in  error.  L.  B.  Moody  and  li.  A.  Kottwitz, 
both  of  Houston,  for  defendant  In  e  ror. 

HIOGINS,  J.  This  is  an  action  for  the 
recovery  of  |2,000  deposited  in  escrow  with 
the  Houston  National  Bank,  and  is  the  sec- 
ond appeal ;  Judge  Beese's  opinion  upon  the 
previous  appeal  being  reported  in  133  S.  W. 
at  page  516,  where  a  full  and  complete  state- 
ment of  the  case  is  made,  and  we  will  there- 
fore not  restate  the  same  further  than  as 
may  be  rendered  necessary  by  an  am^id- 
ment  to  plaintUTs  petition  filed  subsequent 
to  the  former  appeal.    As  we  construe  Judge 


Beese's  opinion,  he  held  that,  under  the  state 
of  pleadings  and  such  of  the  evidence  as 
could  properly  be  considered  a  part  of  the 
statement  of  facts,  the  trial  court  erred  in 
holding  the  agreement  of  date  February  23, 
1909,  did  not  require  the  extension  agree- 
ment called  for  therein  to  be  binding  upon 
any  one  other  than  Hahl  &  Co.  and  upon  the 
owner  of  the  land,  W.  J.  Candlish.  The 
conrt  did  not  hold  the  clause  of  the  contract, 
the  meaning  and  scope  of  which  was  In  is- 
sue, to  be  unambiguous,  but  emphasizes  the 
fact  that  there  were  no  allegations  In  the 
petition  that  the  terms  in  the  agreement, 
"in  the  full  exercise  and  enjoyment  of  the 
contract  and  its  terms,"  bore  other  than  the 
ordinary  slgniflcation,  or  that  they  were  un- 
derstood by  the  parties  In  any  other  sense, 
or  that  by  mutual  mistake  the  contract  fail- 
ed to  express  the  meaning  and  Intention  of 
the  parties,  and  they  further  state,  "if  there 
was  anything  in  the  circumstances  under 
which  this  contract  was  executed  to  Indicate 
that  the  parties  understood  this  contract  to 
bind  Hahl  &  Co.  to  get  such  an  instrument 
as  would  protect  appellee  against  these  liens, 
it  is  not  alleged  in  the  petition  nor  shown 
by  the  evidence,  which  shows  only  the  ex- 
istence and  assertion,  in  a  pending  suit,  of 
the  vendor's  lien  and  right  to  rescind  and 
recover  the  land ;  all  of  the  other  liens  hav- 
ing been  discharged.  It  may  be  that  the  evi- 
dence which  the  court  evidently  made  the 
basis  of  its  findings,  and  which  appellee  in 
his  brief  relies  upon  to  support  them,  would 
put  a  different  view  upon  the  matter';  but 
we  are  precluded,  we  think,  as  stated  in 
limine,  from  going  into  this  evidence." 

The  amendment  to  the  plaintiff's  petition, 
upon  which  it  was  last  tried,  contains  the 
following  allegations :  "That  at  the  time  this 
contract  was  executed,  neither  plaintiff  nor 
his  attorneys  knew  with  any  accuracy  the 
state  of  the  title  to  these  lands;  they  had 
never  seen  an  abstract  of  the  title,  and  the 
only  information  they  had  with  reference 
thereto  was  from  rumor  and  from  state- 
ments made  by  defendants ;  that  the  defend- 
ant C.  W.  Hahl  represented  that,  on  the  day 
following  the  execution  of  the  supplemental 
agreement  heretofore  copied  in  this  pleading, 
he  was  going  to  consummate  a  transaction 
that  would  raable  him  to  place  the  lands  in 
plaintltTs  hands  for  sale,  free  from  any  Im- 
perfection as  to  title,  and  that  the  title  would 
be  in  good  and  satisfactory  condition,  and 
that  the  extension  of  the  contract  which  he 
was  to  procure  under  this  supplemental 
agreement  woold  be  sufficient  to  protect  the 
plaintiff  and  his  associates  in  the  full  exer- 
cise and  enjoyment  of  the  contract  in  all 
its  terms.  By  this  expression  it  was  meant 
and  understood  that  the  defendants  would 
procure  an  extension  of  the  contract,  bind- 
ing upon  the  owners  of  the  superior  title  to 
the  land,  whoever  they  might  be,  or  would 
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exhibit  releases  of  any  Hens  or  Incnmbranc- 
es  that  might  be  menacing  sale  or  foreclosure 
of  the  land,  and  it  was  especially  understood 
that  the  defendants  were  to  procure  the  con- 
currence of  certain  clients  of  Messrs.  Cocke 
&  Oocke,  attorneys  of  San  Antonio,  who  held 
certain  liens  against  the  land,  the  names 
of  these  clients  not  being  divulged  to  the 
plaintiff  or  his  attorneys  at  the  time  of  these 
negotiations,  and  since  neither  plaintiff  nor 
bis  counsel  was  familiar  with  the  details 
of  the  title  or  the  nature  and  extent  of  the 
imperfection  that  existed  in  it,  if  any,  or 
the  nature  and  extent  of  the  liens  that  might 
be  against  the  land  and  subjecting  it  to  sale, 
these  things  were  not  enumerated  or  set  out 
at  length  in  the  contract,  but,  under  the  as- 
sertions of  the  defendants  that  all  of  the 
objections  to  the  title  would  be  obviated  in 
such  way  that  the  sales  could  go  forward 
without  interruption,  and  that  plaintiff  and 
his  associates  could  make  sales  and  deliver- 
ies of  the  land  free  from  objections  on  ac- 
count of  the  title,  it  was  written  in  the  con- 
tract of  the  23d  of  February,  1910,  that  this 
extension  agreement  to  be  procured  would 
be  sufficient  to  fully  extend  the  original  con- 
tract  and  protect  the  said  McPherson  and 
Prudential  Land  Company  in  the  full  exer- 
cise and  enjoyment  of  the  contract  and  its 
full  terms,  which  meant,  and  was  so  under- 
stood by  the  parties  thereto  to  mean,  that 
defendants  were  then  entering  into  various 
negotiations  and  arrangements,  the  full  na- 
ture of  which  were  not  disclosed  to  plaintiff 
or  his  counsel,  and  the  names  of  the  parties 
with  whom  had  were  not  disclosed  to  the 
plaintiff  or  his  counsel,  but  that,  under  these 
arrangements  then  going  forward  and  in 
process  of  early  completion,  the  title  to  the 
lands  would  not  only  be  left  In  good  condi- 
tion and  be  made  acceptable  to  plaintiff  and 
his  counsel  and  any  purchaser  that  plaintiff 
might  have  for  the  lands,  but  the  title  to  the 
land  would  be  in  fact  made  good  and  mer- 
chantable." 

As  we  construe  the  opinion  of  Judge  Reese 
and,  as  heretofore  stated,  the  Galveston 
court  did  not  hold  the  clause  "in  the  full  ex- 
ercise and  the  enjoyment  of  the  original  con- 
tract and  Its  terms"  was  unambiguous,  but 
upon  the  contrary  we  think  they  clearly  in- 
timate that,  under  proper  allegations  sup- 
ported by  proper  proof,  it  was  a  question  of 
fact  whether  or  not  this  clause  would  have 
required  Hahl  &  Co.  to  obtain  from  the  hold- 
ers of  the  vendor's  lien  and  other  superior 
liens  agreements  whereby  plaintiff,  McPher- 
son, would  hare  been  fully  protected  In  the 
exercise  of  the  original  contract  and  Its 
terms,  and  under  the  paragraph  of  the  plain- 
tUfs  petition  above  quoted,  we  think  it  was 
permissible  to  show  these  facts;  the  lan- 
guage quoted  being  ambiguous. 

Upon  trial  before  a  jury,  the  court  gave  a 
peremptory  Instruction  in  favor  of  Hahl  & 


Co.,  and  the  material  question  involved  upon 
this  appeal  is  whether  or  not  an  Issue  is 
raised  by  the  testimony  as  to  what  was  un- 
derstood and  meant  by  the  parties  by  the 
clause  above  quoted,  the  meaning  of  which 
is  in  dispute.  The  nearest  approach  to  any 
testimony  showing 'that  It  was  contemplated 
by  the  parties  that  this  clause  was  intended 
to  require  Hahl  &  Co.  to  obtain  proper  agree- 
ments from  the  lienholders  is  that  of  the 
witness  ThoB.  P.  Fenlon  of  Kansas  City,  at- 
torney for  McPherson,  and  of  Mr.  Wharton, 
likewise  Mr.  McPherson's  attorney,  who  drew 
the  agreement  sued  upon,  and  the  testimony 
of  Mr.  Cocke  of  San  Antonio,  an  attorney 
for  one  of  the  lienholders. 

Mr.  Fenlon  testified  as  follows:  "Hahl 
represented  to  Mr.  Wharton  and  myself,  at 
the  time  this  supplemental  contract  was 
drawn  in  Mr.  Wharton's  office,  that  he  was 
perfecting  an  arrangement  by  which  all  liens 
would  be  lifted  from  this  land  before  March 
5, 1909,  and  stated  that  he  was  going  to  San 
Antonio  on  the  night  of  the  23d  of  February, 
1909,  the  date  upon  which  this  supplemental 
contract  was  signed,  tor  the  purpose  of  ne- 
gotiating a  deal  which  would  leave  the  land 
entirely  free  and  enable  him  to  procure  us  the 
extension  called  for  in  this  supplemental  con- 
tract referred  to.  Mr.  Hahl  was  told  by  both 
Mr.  Wharton  and  myself  that  unless  he  had 
these  liens  extiogulshed,  or  procured  an 
agreement  from  the  holders  of  these  liens, 
and  especially  from  the  holders  of  the  su- 
perior title,  that  the  extension  of,  the  con- 
tract would  be  useless  to  us ;  (hat  we  could 
not  sell  the  land  unless  we  could  represent 
to  our  clients  that  the  title  was  merchant- 
able. Mr.  Hahl  assured  us  that  there  would 
be  no  trouble  on  this  score,  and  was  given  a 
copy  of  this  supplemental  contract,  which  he 
was  to  show  to  Cocke  &  Cocke  at  San  An- 
tonio, Tex.,  attorneys  for  P.  B.  Blalack,  and 
.with  whom  Hahl  said  he  was  negotiating. 
Mr.  Hahl  undertook  to  -procure  the  consent 
of  these  parties  to  this  extension,  with  the 
understanding  that,  if  it  was  not  procured, 
the  extension  woxild  be  worthless,  and  that 
we  would  be  unable  to  handle  the  lanu  under 
the  contract  of  September  10,  1908,  or  any 
extension  thereof." 

Wharton  testified:  "We  told  Hahl  we 
would  sue  him  for  breach  of  contract  on  ac- 
count of  the  money  we  had  spent  unless  we 
got  an  extension  on  the  contract  that  was 
made  by  our  clients  with  him.  I  asked  him 
about  the  titte  to  the  land,  as  I  had  no  ab- 
stract; he  said  the  abstracts  were  In  San 
Antonio,  but  that  tiUe  would  be  fixed  up  all 
right ;  that  he  was  going  to  San  Antonio  that 
night,  to  see  some  lawyers  there,  and  they 
were  going  to  fix  up  the  tiUe  to  the  land. 
We  discussed  some  of  the  matters  with  ref- 
erence to  the  land — that  is,  some  judgmenc 
liens — and  Mr.  Hahl  said  those  liens  would 
all  be  released,  or,  if  not  released,  would  be 
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left  In  Bnch  shape  that  anybody  elae  holding 
any  liens  against  It  would  agree  to  this  ex- 
tension. He  did  not  go  into  detail  as  to  ex- 
actly what  he  was  going  to  do;  seemed  to 
be  in  considerable  of  a  hurry ;  said  he  had 
to  get  out  of  town  that  night  The  contract 
was  drawn  np,-  and  several  copies  were 
made;  one  of  the  copies  was  put  in  the  bank 
with  the  $2,000;  one  of  the  copies  was  talcen 
by  Mr.  Hahl  to  San  Antonio,  where  he  agreed 
to  show  it  to  Cocke  &  Cocke,  and  get  them 
or  their  clients  to  agree  to  the  extension  If 
the  liens  were  not  extinguished." 

Cocke  testified:  "We  had  certain  negotia- 
tions with  Hahl  &  Co.  in  January  and  Feb- 
ruary, 1900,  by  which  we  purchased  from 
Hahl  &  Co.  about  $51,000  In  vendor's  lien 
notes  held  by  Hahl  &  Co.  against  the  north- 
em  itortlon  of  the  Nutt  pasture  in  Bee  coun- 
ty. These  were  second  vendor's  lien  notes, 
and  were  subject  to  another  set,  which  had 
been  theretofore  executed  by  Hahl  In  favor 
of  Nntt,  the  original  owner  of  the  land.  The 
notes  we  purchased  were  secured  by  a  deed 
of  trust  and  vendor's  lien  on  the  land.  I 
know  there  was  some  conversation  about  it, 
and  I  am  sure  that  Hahl  told  us  he  would 
have  to  lose  this  $2,000  In  order  to  get  rid 
of  the  controversy  with  McPherson.  I  do 
not  know  whether  Hahl  made  a  formal  re- 
quest for  our  concurrence  In  the  contract, 
but,  if  be  did  not  do  so,  it  was  because  he 
had  been  told  in  advance  that  neither  we 
nor  our  clients  would  concur  in  the  extension 
agreement  in  the  manner  proposed  and  un- 
der the  conditions  proposed.  Hahl  told  us 
he  had  agreed  to  get  our  concurrence  In  this 
extension,  or.  In  lieu  thereof,  lose  $2,000  then 
in  the  Houston  bank." 

We  think  the  testimony  quoted  sufficient 
to  raise  the  issue  of  whether  or  not  it  was 
contemplated  and  understood  by  the  parties 
that  Hahl  &  Co.  were  required  to  obtain 
proper  agreement  or  releases  from  the  hold- 
ers of  the  superior  liens  by  the  clause  In 
the  contract  of  February  23d  that  the  ex- 
tension contract  to  be  secured  by  Hahl  & 
Co.  should  be  snffldent  to  protect  McPher- 
son In  the  full  exercise  and  enjoyment  of 
the  original  contract  and  Its  terms.  The 
testimony  which  we  have  quoted  is  not  en- 
tirely clear  and  satisfactory  to  our  minds 
that  the  clause  was  so  understood  and  in- 
terpreted by  the  parties,  as  neither  Whar- 
ton nor  Fenlon  testify  directly  to  that  effect, 
but  we  think  it  sufficient  to  have  raised  an 
issne  to  be  submitted  to  the  Jury,  and  there- 
fore hold  tliat  the  court  erred  in  giving  a 
peremptory  instruction  for  the  defendant 
The  fourth  assignment  is  not  considered.  It 
tsnot  supported  by  a  proposition  and  is  not 
a  proposition  within  itself. 

Beversed  and  remanded. 

EIABPBB,  a  J.,  did  not  participate  in 
this  case. 


NATIONAL  LUMBER  &  CREOSOTING  CO. 
V.  MARIS. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  23,  1912.     Rehearing  Denied 

Nov.  27,  1912.) 

1.  Tbebpabs  to  Tbt  Title   ((  82*)— Nature 
or  Plaintiff's  Title— P'leading. 

While  plaintiff  in  trespass  to  try  title  is 
not  required  to  plead  big  title,  yet  if  he  does  so 
he  will  be  confined  to  proof  of  that  title,  and, 
if  his  allegations  of  title  are  not  sufficient  to 
show  a  good  one,  a  general  demurrer  should  be 
sustained. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  K  -39^1 ;  Dec.  Dig.  | 
82.*] 

2.  Pleading  (§  34*) — General  DEin7RBEB. 

On  general  demurrer,  every  reasonable  in- 
tendment must  be  indulged  in  favor  of  the 
pleading  assailed  by  it  and,  if  any  cause  of  ac- 
tion or  ground  of  defense  is  shown  by  the  plead- 
iug,  the  demurrer  sbould  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Pleadinc. 
Cent  Dig.  H  86-75 ;    Dec  Dig.  (  34.»] 

3.  Tbtists  (§102*) — Rescltino  Tbust- Pur- 
chase or  PBOPf  BTT. 

Where  a  corporation  of  which  S.  and  M. 
were  stockholders  had  a  lease  and  option  on 
certain  land  in  controversy  and,  to  prevent  a 
forfeiture  by  reason  of  certain  financial  difficul- 
ties of  the  corporation,  S.  and  M.  purchased 
the  land  in  their  own  names,  they  would  be 
regarded  as  constructive  trustees  of  the  title  for 
its  benefit  ^ 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  163;   Dec.  Dig.  {  102.*] 

Error  from  District  Court,  Cameron  Coun- 
ty; Jolm  O.  Scott,  Judge. 

Trespass  to  try  title  by  G.  H.  Maris,  trus- 
tee in  bankruptcy  of  the  Brownsville  Lumber 
&  Manufacturing  Company,  against  the  Na- 
tional Lumber  &  Creosoting  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Allen  8c  Rich,  of  BrownsviUe,  for  plaintiff 
in  error.  F.  W.  Seabury,  of  Brownsville,  for 
defendant  in  error. 

FLY,  J.  Defendant  In  error,  as  trustee  In 
bankruptcy  for  the  Brownsville  Lumber  & 
Manufacturing  Company,  instituted  an  action 
of  trespass  to  try  title  to  an  undivided  one- 
half  interest  in  10  lots  in  West  Brownsville, 
Cameron  county,  Tex.,  and  for  partition, 
against  the  plaintiff  in  error  herein.  De- 
fendant in  error  specially  pleaded  his  title,  in 
which  it  was  alleged  that  plaintiff  in  error 
claimed  the  land  through  a  deed  from  C.  H. 
Mason,  Jr.,  who  held  the  same  in  trust  for 
defendant  in  error.  The  cause  was  tried  by 
Jury  and  resulted  in  a  verdict  in  favor  of 
defendant  in  error,  the  plaintiff  In  the  court 
below.  No  statement  of  facts  has  been  filed 
in  this  court. 

[1]  In  trespass  to  try  title  the  plaintiff  is 
not  required  to  plead  his  title,  but,  if  he  does 
plead  It,  he  is  confined  to  proof  of  that  title ; 
and,  if  his  allegations  of  title  are  not  suffi- 
cient to  show  a  good  one,  a  general  demur- 
rer should  be  sustained.    Hughes  v.  Lone,  6 
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Tex.  289;  PQcfaer  t.  Elrk,  6S  Tex.  208; 
Snyder  t.  Nnnn,  66  Tex.  255,  18  S.  W.  340; 
McDonald  t.  Bank,  74  Tex.  539. 12  S.  W.  235 ; 
Mayers  t.  Paxton,  78  Tex.  196,  14  S.  W.  568. 
It  has  never  been  held  otherwise  In  this 
state,  and,  appellee  having  specially  pleaded 
his  title,  his  case  most  stand  or  fall  upon 
that  plea,  and  he  cannot,  in  order  to  resist 
a  general  demurrer,  fall  back  upon  his  gen- 
eral action  in  trespass  to  try  title.  This  is 
said  in  view  of  defendant  in  error's  conten- 
tion that  the  petition,  containing  the  statu- 
tory allegations  of  trespass  to  try  tttie,  is  not 
subject  to  general  demurrer,  even  if  the  title 
specially  pleaded  is  insufficient  to  maintain 
the  action.  The  two  cases  cited  are  not 
actions  of  trespass  to  try  title,  and  have  no 
bearing  on  the  proposition  stated.  The  case 
of  Staples  V.  Llano  County,  9  Tex.  Civ.  App. 
203,  28  S.  W.  569,  was  an  action  for  debt; 
the  case  of  Oheeves  ▼.  Anders,  87  Tex.  294, 
28  S.  W.  274,  47  Am.  St  Rep.  107,  was  a 
suit  on  an  insurance  policy.  An  exception  to 
the  rule  Is  where  titie  by  limitation  is  plead- 
ed in  addition  to  the  ordinary  action  of  tres- 
pass to  try  title.  Mayers  v.  Paxton,  78  Tex. 
196,  14  S.  W.  568. 

[21  On  general  demurrer  every  reasonable 
intendment  must  be  indulged  in  favor  of  the 
pleading  assailed  by  it,  and,  if  any  cause 
of  action  or  ground  of  defense  is  shown  by 
the .  pleading,  the  general  demurrer  should 
be  overruled. 

In  this  case  it  was  alleged  that  W.  H. 
Mason,  Jr.,  Albert  Snyder,  and  O.  K.  Mason 
incorporated  their  business  under  the  name 
of  the  Snyder-Mason  Lumber  &  Manufacture 
ing  Company,  and  afterwards  sold  to  the 
Brownsville  Lumber  &  Manufacturing  Com- 
pany all  of  the  business  of  the  first-named 
corporation  fOr  $16,000  and  the  assumption 
of  its  debts;  that  the  last-named  corpora- 
tion was  a  reincorporation  of  the  Snyder- 
Mason  Lumber  9c  Manufacturing  Company, 
with  the  same  stockholders,  and  occupied  the 
same  relation  to  the  land  in  controversy  as  did 
the  original  lease  and  option  owners,  which 
was  the  ownership  of  a  certain  lease  on  said 
land  and  option  to  purchase  the  same  from 
the  Brownsville  Land  &  Improvement  Com- 
pany; tliat  the  terms  of  the  lease  and  option 
were  that  the  said  company  leased  the  land 
to  Snyder  and  Mason  for  five  years  on  con- 
dition that  within  30  days  from  October  1, 
1908,  it  should  begin  the  construction  of  a 
planing  mill,  not  to  cost  less  than  $5,000,  on 
the  land  and  should  complete  the  same  with- 
in five  months  and  continue  to  operate  it 
thereafter,  and  to  put  a  lumber  yard  on  the 
land,  and  that  the  lessees  should  have  the 
right  to  buy  the  land  for  $800  at  any  time 
after  the  planing  mill  and  lumber  yard  had 
been  Installed;  that  afterwards  the  time  for 
installing  the  two  plants  was  extended  to 
November  1,  1909;  that  Snyder  and  Mason 
transferred  all  their  rights  to  the  Snyder- 
Mason  Lumber  ft  Manufacturing  Company  on 


August  10, 1909,  and  the  same  were  ao^uired 
from  that  corporation  by  the  Brownsville 
Lumber  &  Manufacturing  Company;  that 
Snyder  and  Mason  did  place  the  lumber  yard 
on  the  land,  and  the  two  corporations  main- 
tained it,  and  the  construction  of  the  planing 
mill  was  begun  on  September  1,  1909,  and 
was  being  carried  on  when  on  October  12, 
1909,  an  attachment  was  levied  on  all  the 
property  of  the  corporation  by  a  United 
States  marshal,  the  same  having  been  sued 
out  by  the  appellant  in  this  suit,  and  on 
December  4,  1909,  bankruptcy  proceedings 
were  begun  and  were  pending  In  the  federal 
court 

It  was  further  alleged:  "Tour  petitioner 
further  represents  that  upon  the  levy  of  the 
said  writ  of  attachment  namely,  on  October 
12,  1909,  the  said  Albert  Snyder  and  W.  H. 
Mason,  Jr.,  for  the  purpose  of  protecting  the 
said  Brownsville  Lumber  &  Manufacturing 
Company  from  a  forfeiture  of  its  said  lease 
and  option  by  the  BrovnisvlUe  Land  &  Im- 
provement Company,  which  forfeiture  was 
then  and  there  anticipated  by  reason  of  the 
aforesaid  attachment  procured  from  the 
Brownsville  Lend  &  Improvement  Company 
a  conveyance  of  the  said  block  S,  in  West 
Brownsville,  which  conveyance  they  took  in 
their  own  names,  and  they  then  and  there 
paid  said  Brownsville  Land  &  Improvement 
Company  the  sum  of  $800  as  required  by  the 
terms  of  the  aforesaid  lease  and  option;  the 
said  conveyance  being  made  expressly  sub- 
ject to  said  lease  and  option.  And  that  by 
reason  of  the  premises  the  said  Snyder  and 
Mason  thereby  obtained  and  held  the  titie  to 
said  block  of  land  in  trust  for  the  benefit  of 
the  said  Brownsville  Lumber  &  Manufactur- 
ing Company,  subject  only  to  the  return  to 
them  of  their  expenditures  in  the  premises. 
Tliat  thereafter  the  said  Albert  Snyder  ac- 
knowledged said  trust,  and  together  with 
W.  O.  Feild,  to  whom  he  had  transferred 
half  his  titie  to  said  land,  conveyed  to  plain- 
tiff herein,  as  trustee  for  the  Brownsville 
Lumber  &  Manufacturing  Company,  then  in 
bankruptcy,  his  right  in  and  to  said  block, 
being  one  undivided  half  thereof,  which 
undivided  half  was  thereafter  conveyed  to 
plaintiff  under  an  order  of  sale  issued  in 
said  bankruptcy  proceeding  out  of  the  said 
district  court  of  the  United  States  to  the  said 
National  Lumber  &  Creosotlng  Company,  the 
defendant  in  this  cause.  But  that  the  said 
W.  H.  Mason,  Jr.,  wholly  failed  to  transfer 
to  plaintiff  the  legal  titie  in  and  to  the  re- 
maining undivided  half  of  said  premises,  but 
subsequently,  on  June  29,  1910,  conveyed 
same  to  the  defendant  herein.  And  your  iie- 
tltioner  represents  that  he  is  ready  and  will- 
ing to  pay  to  the  defendant  herein  as  as- 
signee of  said  W.  H.  Mason,  Jr.,  the  afore- 
said moneys  paid  by  him  to  said  Brownsville 
Land  &  Improvement  Company,  to  wit  tiie 
sum  of  $400,  with  legal  interest  thereon,  and 
all  legitimate  expenses  connected  with  the 
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obtaining  of  said  conTcyance  from  said 
BrownsTlIle  land  &  Improvement  Company, 
and  he  now  here  offers  so  to  do,  and  avers 
that  he  is  entitled  to  have  from  defendant  a 
conveyance  of  Its  right  and  Interest  In  and 
to  said  undivided  half  of  said  block,  held 
from  and  under  the  said  W.  H.  Mason,  Jr." 

[3]  If  the  bankrupt  corporation  owned  the 
lease  and  option,  and  Snyder  and  Mason, 
stockholders  In  the  concern,  paid  the  $800 
siieclfled  In  the  contract  for  the  express  ob- 
ject of  protecting  the  corporation  In  Its  lease 
and  option,  the  deed  made  to  them  Inured 
to  the  benefit  of  the  corporation,  l^ey  were 
members  of  the  corporation  managing  its 
affairs,  and,  if  they  obtained  the  benefit  of 
the  option  from  the  owner  of  the  land  for 
themselves,  they  could  have  obtained  it  for 
the  corporation.  It  owned  the  lease  and  the 
option;  it  had  been  striving  to  perform  the 
conditions  of  the  option;  and  the  sale  was 
based  upon  a  lease  and  option  to  which  Sny- 
der and  Mason  had  no  right  nor  title.  When 
they  twught  the  land  they  bought  for  the 
corporation,  no  matter  In  whose  name  the 
deed  was  executed.  One  of  them  recognized 
the  trust  that  was  reposed  In  him,  and,  when 
the  money  that  he  had  paid  out  was  refund- 
ed, he  conveyed  the  land  to  the  trustee.  The 
other,  however,  repudiated  the  trust  and  sold 
to  another  person.  The  stockholders  under 
the  allegations  were  acting  for  the  corpora- 
tion, and  they  cannot  defeat  the  claims  of 
creditors  by  claiming  property  bought  for  the 
corporation  by  having  it  conveyed  to  them 
In  their  individual  capacity. 

The  land  could  not  have  been  bought  by 
Snyder  and  Mason  except  through  the  as- 
sistance of  a  contract  owned  by  the  corpora- 
tion, and,  when  it  was  bought  by  means  of 
and  under  the  shadow  of  that  contract  by 
men  in  control  of  the  corporation,  equity,  in 
order  to  work  out  right  and  Justice,  even 
though  the  stockholders  did  not  intend  or 
desire  to  create  a. trust  relation,  will  raise 
a  constructive  trust  In  favor  of  the  corpora- 
tion. The  stockholders  occupied  a  fiduciary 
relation  to  the  corporation,  and  for  them  to 
be  permitted  to  acquire  rights  that  are  and 
ought  to  be  the  rightful  property  of  the 
corporation  would  be  inequitable  and  unjust 
Constructive  trusts  "arise  when  the  legal  ti- 
tle to  property  is  obtained,  by  a  person  in 
violation,  express  or  implied,  of  some  duty^ 
owed  to  the  one  who  is  equitably  entitled,' 
and  when  the  property  thus  obtained  is  held 
in  hostility  to  his  beneficial  rights."  "Persons 
acting  in  a  fiduciary  relation  to  a  corporation 
will  not  be  permitted  to  acquire  title  to  the 
trust  property,  but  equity  impresses  a  con- 
structive trust  upon  the  property  purchased 
or  obtained  for  the  benefit  of  the  party  bene- 
ficially entitled."  Fomeroy,  Bq.  H  1051,  1062. 
The  troBtee  will  not  be  permitted  to  trade  and 
apecolate  in  the  necessities  of  the  person  to 
whom  he  occupies  a  fiduciary  relation. 


There  is  no  merit  in  the  tiblrd,  fourth,  and 
fifth  assignments  of  error,  and  they  are  over- 
ruled. There  being  no  statement  of  facts, 
the  remaining  assignments  cannot  be  con- 
sidered. The  corporation  having  been  de- 
clared a  bankrupt,  all  of  its  property  passed 
to  the  trustee  in  bankruptcy. 

The  Judgment  is  affirmed. 


GAMBI/E  V.  BfASTIN  et  aL 

(C!ourt  of  Civil  Appeals  of  Texas.    EI  Paso. 

Oct.  24,  1912.    Rehearing  Denied 

Nov.  27,  1912.) 

1.  VENDOK  AWn   PUBOR&SEB    (I  280*)  —  Vbw- 

dob's  Lien— Fobxolosubb— Riohts  or  Pbb- 

soNS  Not  Partiks. 

Where  a  subsequent  purchaser  or  incum- 
brancer is  Bot  made  a  party  to  a  suit  to  fore- 
close a  vendor's  Uen,  his  right  to  redeem  is  not 
prejudiced  by  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  820,  821;  Dec.  Dig.  { 
289.«] 

2.  Veitdob  and  Pttbohabeb  (|  279*)— Fobe- 

OLOSUBB    OF    VKNDOB'S    LIXN— PARTIES— IM- 
STBUUBRTS  NOT  RECOBDED. 

Under  the  statute  providing  for  registration 
of  all  instruments  affecting  title  to  real  estate, 
a  junior  mortgagee  who  is  not  in  possession, 
and  whose  mortgage  is  not  of  record  at  the 
time  of  the  institution  of  the  suit  and  entry  of 
judgment  of  foreclosure  of  a  vendor's  lien,  and 
ol  whose  lights  the  prior  lienholder  is  not  oth- 
erwise advised,  is  not  a  necessary  party,  and 
such  foreclosure  of  the  first  lien  bars  his  rights. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  778-782;  Dec.  Dig.  i 

8.  Vewdob  and  Ptjbohabeb  (I  280*)  — Ven- 

DOB'B   lilEN— FOBECLOBCTBE— JUNIOB   INCUM- 
BBANCEB— BUBDEN  OF  PBOOF. 

Where  the  lien  of  a  junior  incumbrancer 
was  not  of  record  at  the  time  of  foreclosure  of 
a  senior  vendor's  lien,  and  such  junior  incum- 
brancer was  not  made  a  party  to  the  suit,  the 
harden  was  on  him  to  show  possession  or  other 
facts  sufficient  to  put  the  holder  of  the  vendor's 
Uen  on  notice  of  his  rights  at  the  time  of  the 
foreclosure  proceeding,  in  order  to  retain  bis 
right  to  redeem. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  820,  821;  Dec.  Dig. 
I  288.») 

4.  VENDOB  AND  PUBCBABEB  (|  231*)- BoNA 

Fide  Pubchabebs  —  Dibconnbcted  Deed- 
Effect. 

A   recorded   deed  disconnected   from   the 

title  is  not  notice. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  H  613-589;   Dec.  Dig.  I 

231.*] 

5.  Mobtqaoeb   (S  426*) — Fobeolosube— Pab- 
tibb. 

The  only  proper  parties  to  a  soit  to  fore- 
dose  a  mortgage  are  the  mortgagor,  the  mort- . 
gagee,  and  those  who  have  acquired  rights  or 
interests  under  them  subsequent  to  the  execu- 
tion and  delivery  of  the  mortgage;  a  stranger 
claiming  adversely  to  the  title  of  the  mortgagor 
not  being  a  necessiu'y  or  proper  party,  as  he 
could  not  be  affected  by  the  foreclosure  suit. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1272-1287;   Dec.  Dig.  |  42<l*l 
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6.  Estoppel  (8  29*)— Bbtoppbi,  bt  Dbkd— Ac- 
ceptance OF  Quitclaim. 

*  In  a  suit  by  a  junior  lienholder  to  redeem 
from  foreclosure  of  a  vendor's  lien,  mere  ac- 
ceptance of  a  quitclaim  deed  by  the  purcbaaer 
on  foreclosure  of  the  lien  was  insufficient  to 
create  .an  estoppel, 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cenfc  Dig.  a  6&-73;   Dec.  Dig.  %  29.*] 

7.  Appeal  and  Ebbob  (j  548*)— Review  oi 
Etidbnce— Necessity  of  Bill  of  Excep- 
tions. 

An  objection  to  the  admission  of  testimony 
cannot  be  reviewed  In  the  absence  of  a  bill  of 
exceptions  reserved  at  the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2433-2440;  Dec.  Dig.  | 
548.»] 

8.  Evidence  (S  317*^- HeabsaT. 

Evidence  of  a  witness  as  to  certain  state- 
ments made  to  him  by  J.  in  explanation  of  J.'s 
failure  to  testify  on  a  former  trial  was  inadmis- 
sible as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1174-1192;  Dec  Dig.  f  817.»] 

9.  Evidence  (J  271*)— Recobdb— Abandokxd 
Pleadinos. 

Abandoned  pleadings  drawn  by  one  not  a 
party,  containing  self-serving  declarations,  were 
properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  10Q&-1079, 1081-1104;  Dec.  Dig. 
{  271.*] 

10.  TbIAI.     (I     237*)— iNSTBUOnONB— BUBDEK 

of  Pboof— "Establibhed." 

An  instruction  that,  if  plaintiff  had  estab- 
lished by  a  preponderance  of  the  evidence  that 
at  a  certain  conference  he  had  accepted  defend- 
ant's proposal,  then  the  jury  should  answer  a 
certain  ouestion  submitted  in  a  special  verdict 
in  the  amrmative  was  not  objectionable  on  the 
ground  that  the  word  "established"  imposed  a 
greater  burden  on  plaintiff  than  he  was  required 
to  bear;  the  word  being  used  in  its  common  ac- 
ceptation and  therefore  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  542,  548-551;  Dec.  Dig.  {  237.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2469-2473.) 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Snlt  by  E.  C.  Gamble  against  George  B. 
Martin  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

See,  also,  129  S.  W.  3S6. 

Edwin  H.  Yelser  and  James  H.  Robertson, 
both  of  Austin,  and  S.  P.  Hardwicke,  of 
Abilene,  for  appellant  H.  G.  McConnell,  of 
Haskell,  A.  H.  Klrby,  of  Abilene,  and  Mont- 
gomery &  Britain,  of  Wichita  Falls,  for  ap- 
pdlees. 

HIGGINS,  J.  Tbis  suit  was  brought  In  the 
district  court  of  Taylor  county  by  Gamble 
against  Geo.  B.  Martin  and  King  county  to 
recover,  four  leagues  of  land  situated  in 
Lamb  county,  Tex.,  patented  by  the  state 
to  King  county  and  being  the  King  county 
school  land.  Recovery  of  said  land  was 
sought  upon  two  counts:  First,  upon  an  al- 
leged right  to  specific  performance  of  an 
agreement  to  convey  to  Gamble;  and,  sec- 
ond, to  enforce  a  right  of  redemption  as  a 
junior  mortgagee,  which  appellant  claimed 


under  the  otortgage  hereinafter  referred  to, 
executed  by  Ashby  S.  James  to  L.  0.  Grant, 
trustee,  for  the  use  and  benefit  of  Gamble. 
Upon  trial  before  a  jury,  the  cause  was  sub- 
mitted upon  special  issues,  and  upon  such 
findings,  and  upon  additional  findings  of  fact 
by  the  court.  Judgment  was  rendered  In  favor 
of  the  appellees.  This  is  the  second  appeal 
of  this  case ;  former  opinion  appearing  In  129 
Southwestern  Reporter  at  page  387.  On 
March  22,  1882,  the  land  in  controversy 
was  conveyed  by  King  county  to  Powell  & 
Bradford  In  consideration  of  tbelr  note  for 
$22,139,  payable  on  or  before  20  years  after 
date,  with  Interest  at  the  rate  of  6  per  cent 
per  annum,  payment  of  which  was  secured 
by  a  vendor's  lien.  This  deed  was  duly  re- 
corded on  AprU  13,  1892.  By  deed  dated 
April  13,  1892,  recorded  April  26,  1892,  Pow- 
ell &  Bradford  conveyed  to  John  G.  James, 
In  consideration  of  $2,000,  cash  and  asstmip- 
tlon  by  the  vendee  of  the  purchase-money 
note  due  King  county.  By  deed  dated  July 
20,  1893,  duly  recorded  August  4, 1893,  John 
G.  James  conveyed  to  the  First  National 
Bank  of  Childress,  Tex.,  for  a  consideration 
of  $1  per  acre  and  other  valuable  considera- 
tions. By  deed  dated  August  1,  1893,  record- 
ed October  27,  1894,  the  First  National  Bank 
of  Childress  conveyed  the  land  to  Ashby  S. 
James  in  consideration  of  $4,000.  By  deed 
dated  September  1,  1803,  recorded  September 
20,  1893,  Ashby  S.  Janles  conveyed  the  land 
in  trust  to  L.  C.  Grant  for  the  use  and  bene- 
fit of  Gamble,  securing  James'  note  to  Gamble 
In  the  sum  of  $3,000,  due  January  1,  1896, 
and  In  addition  to  the  other  terms  and  pro- 
visions tisually  Incorporated  In  instruments 
of  this  character  It  was  provided  that  a 
substitute  trustee  might  be  appointed  in  case 
Giant  for  any  reason  failed  to  act  In  Feb- 
ruary, 1907,  the  land  was  sold  under  th» 
deed  of  trust  by  a  substitute  trustee,  and  by 
deed  dated  February  6, 1907,  recorded  March 
4,  1907,  It  was  conveyed  by  the  substitute 
trustee  to  appellant  This  suit  was  filed 
April  29,  1907.  On  January  6,  1894,  King 
county  filed  suit  against  Powell  &  Bradford, 
John  G.  James  and  First  National  Bank  of 
Childress  to  recover  judgment  on  the  note 
executed  by  Powell  &  Bradford  to  King- 
county  in  payment  for  said  land  and  for 
foreclosure  of  the  vendor's  Hen  securing  its 
payment  Neither  Ashby  8.  James  nor  the 
appellant  Gamble  were  parties  to  this  snlt 
The  First  National  Bank  of  Childress  dis- 
claimed any  interest  In  the  land  and  on  Oc^ 
tober  23,  1894,  judgment  was  entered  in  fa- 
vor of  King  county  for  the  sum  of  $26,615.17, 
with  foreclosure  of  vendor's  lien,  under  which 
judgment  the  land  was  sold  and  conveyed 
on  March  5,  1895,  to  King  county,  for  th» 
sum  of  $9,000.  By  ordinary  quitclaim  deed 
dated  January  9,  1898,  recorded  May  4,  1898, 
Ashby  S.  James,  In  consideration  of  the  sum 
of  $10,  released  and  quitclaimed  unto  Klng- 
county  and  Its  assigns  all  of  his  right,  tltle^ 
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and  Intereet  In  and  to  the  land.  On  Febru- 
ary 16,  1890,  the  commissioners'  court  of 
King  county  entered  an  order  accepting  the 
proposition  of  appellee  to  purchase  the  land 
for  $1  per  acre,  to  be  paid  on  or  before  20 
years  from  date,  with  interest  at  the  rate 
of  3  per  cent,  per  annum,  payable  in  advance, 
and  ordering  the  county  judge  upon  the  ex- 
ecution by  Geo.  D.  Martin  of  his  note  cov- 
ering the  purchase  money,  to  execute  to  him 
a  bond  for  title,  the  note  to  be  secured  by 
Hen  upon  the  land.  On  October  2,  1900, 
King  county,  by  J.  M.  Martin,  Its  county 
Judge  executed  a  deed  to  the  appellee  cover- 
ing the  land  in  controversy,  redtlng  author- 
ity of  the  commissioners'  court,  but  referring 
to  no  order.  A  deed  having  been  given  for 
the  land  instead  of  the  bond  for  title,  as  di- 
rected by  the  order  of  February  16,  1809, 
the  commissioners'  court  of  King  county 
therefore,  on  August  13,  1906,  entered  an 
order  ratifying  the  above-mentioned  deed  of 
Octotter  2,  1900,  executed  by  its  county  judge 
to  Geo.  D.  Martin,  and  directed  the  county 
Judge  of  the  county  to  execute  to  appellee 
a  deed  ratifying  the  said  deed  of  Octot>er  2, 
1900,  and  in  pursuance  to  this  last-mentioned 
order  B.  B.  Lasslter,  county  judge  of  King 
county,  on  August  13,  1906,  executed  a  deed 
to  Geo.  D.  Martin  conveying  the  land  in  con- 
troversy. 

It  is  unnecessary  to  detail  the  evidence 
upon  which  the  appellant  claims  a  right  to 
spedflc  performance  of  an  agreement  to  con- 
vey the  land  to  him  as  it  was  a  controverted 
issue  whether  or  not  such  an  agreement  was 
ever  made,  and  this  issue,  having  been  sub- 
mitted to  the  Jury,  was  determined  adversely 
to  the  appellant. 

Coming  now  to  a  consideration  of  appel- 
lant's asserted  right  of  redemption.  It  will 
be  noted  that  neither  he  nor  Asbby  S.  James, 
under  whom  he  claimed,  were  parties  to  the 
foreclosure  suit  Instituted  on  January  5, 1894, 
by  King  county  against  Powell  &  Bradford, 
John  G.  James,  and  the  First  National  Bank 
of  Childress.  It  will  also  be  noted  that,  while 
the  deed  of  trust  to  L.  C.  Grant,  trustee,  was 
of  record  when  the  foreclosure  suit  was  In- 
stituted, yet  the  deed  from  the  First  Nation- 
al Bank  of  Childress  to  Ashby  S.  James  was 
not  of  record  and  was  not  recorded  until 
October  27,  1.894,  subsequent  to  the  entry  of 
the  Judgment  of  foreclosure.  It  is  contended 
by  appellant  that,  inasmuch  as  he  had  a 
valid  lien  upon  the  premises,  his  right  to  re- 
deem tlie  land  was  not  affected  by  the  fore- 
closure of  the  senior  lien  in  favor  of  King 
ooonty  because  he  was  not  a  party  to  the  suit 

(1]  The  general  rule  is  well  settled  that, 
In  case  of  a  foreclosure  of  a  vendor's  lien, 
a  subsequent  purdmser  or  incumbrancer, 
who  is  not  made  a  party  thereto,  is  not  af- 
fected by  the  Judgment  rendered,  and  it  does 
not  prejudice  the  rights  of  such  parties  to 
redeem  the  land.  In  other  words.  In  order 
to  bar  the  equity  of  redemption,  they  must 
be  parties  to  the  aolt  and  to  the  judgment. 


Ufford  V.  Wells,  52  Tex.  612;  Foster  v.  Pow- 
er, 64  Tex.  247;  Railway  Co.  v.  Whitaker, 
68  Tex.  634,  5  S.  W.  448;  Pierce  v.  More- 
man,  84  Tex.  596,  20  S.  W.  821;  McDonald 
V.  Miller,  90  Tex.  300,  39  S.  W.  89;  Spencer 
V.  Jones,  92  Tex.  520,  50  S.  W.  118,  71  Am. 
St.  Rep.  870;  Rogers  v.  Houston,  60  S.  W. 
445;  Mllmo  Nat  Bank  v.  Rich,  16  Tex.  Civ. 
App.  364,  40  S.  W.  1032.  This  is  but  the 
application  of  the  well-settled  rule  that  the 
rights  of  parties  Interested  tn  the  subject- 
matter  of  litigation  are  not  affected  by  the 
Judgment  rendered  unless  they  are  parties 
to  the  suit 

[2]  Our  statutes,  however,  provide  for  the 
registration  of  all  instruments  affecting  title 
to  real  estate,  so  that  parties  dealing  with 
the  same  may  have  notice  and  be  a];q?rlsed 
of  the  rights  of  all  parties  therein,  and,  in 
the  absence  of  such  record,  possession  of  the 
land,  or  other  facts  sufflclent  to  affect  one 
with  notice.  Innocent  parties  deaUng  with  the 
land  take  same  discharged  of  such  secret  and 
unknown  claims,  and  it  seems  to  be  weU 
settled  that,  in  a  suit  to  foreclose  a  lien  upon 
land,  a  Junior  mortgagee  who  is  not  in  pos- 
session, and  whose  deed  is  not  of  record  at 
the  time  of  the  institution  of  the  suit  and 
entry  of  the  Judgment  of  foreclosure,  and 
of  whose  rights  the  prior  lienholder  is  not 
otherwise  advised,  is  not  a  necessary  party 
to  such  suit,  and  such  foreclosure  of  the  first 
lien  bars  the  rights  of  the  Junior  mortgagee 
In  the  land.  Webb  v.  Maxan,  11  Tex.  678; 
Bradford  v.  Knowles,  86  Tex.  508,  25  S.  W. 
1117;  Rogers  v.  Houston,  94  Tex.  403,  60 
S.  W.  870;  Adoue  v.  Town  of  La  Porte 
(Sup.)  124  S.  W.  135 ;  27  Cyc.  1572;  Wlltsle 
on  Mortgage  Foreclosure  (1st  Ed.)  {!  191, 
192,  418,  419,  and  420. 

[S]  Of  course  the  rights  of  the  Junior  lien- 
holder  would  not  be  affected  by  the  decree  of 
foreclosure  if  the  holder  of  the  first  lien  had 
notice  of  his  rights  by  possession  or  other- 
wise; but,  in  the  absence  of  constructive  no- 
tice afforded  by  the  record,  the  burden  of 
proof  is  upon  the  Junior  incumbrancer  to 
show  possession  or  other  facts  sufficient  to 
put  the  holder  of  the  first  lien  upon  notice 
of  his  rights  at  the  time  of  the  foreclo- 
sure proceedings.  Rogers  v.  Houston,  supra. 
There  is  nothing  in  the  record  to  show  that 
King  county  had  any  notice  of  the  rights  of 
Ashby  S.  James,  or  of  B.  O.  Gamble,  unless 
the  record  of  the  deed  of  trust  given  by 
James  to  Grant,  trustee,  was  constructive  no- 
tice thereof.  The  deed  from  the  First  Na- 
tional Bank  of  Childress  to  Ashby  S.  James, 
appellant's  mortgagor,  not  being  of  record  at 
the  time  of  the  institution  of  the  foreclosure 
suit  by  King  county,  appellant's  mortgage, 
though  recorded,  was  disconnected  from  the 
chain  of  title  upon  which  King  county  was 
seeking  to  foreclose. 

[4]  Being  entirely  disconnected  from  the 
tltte,  it  was  not  notice  to  King  county  of  any 
rights  in  the  title  to  the  land  against  which 
King  county  had  its  lien  and  desired  to  fore- 
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close.  Uany  titles  are  clouded  and  obscured 
by  transfers  and  Incumbrances  emanating 
from  parties  disconnected  from  and  in  no 
wise  related  to  the  title,  and  In  a  foreclosure 
suit  we  tblnk  It  necessary  only  to  proceed 
against  those  whose  claims  in  the  land  appear 
to  be  connected  with  the  title  against  which 
the  foreclosure  Is  sought. 

[S]  Mr.  Wlltsle  in  his  work  on  Mortgage 
Foreclosure,  par.  420,  says :  "The  only  prop- 
er parties  to  a  foreclosure  are  the  mortgagor 
and  the  mortgagee  and  those  who  have  ac- 
quired rights  or  interests  under  them  subse- 
quent to  the  execution  and  delivery  of  the 
mortgage,  for  they  are  the  only  persons  who 
have  any  rights  or  obligations  growing  out 
of  the  mortgage,  or  who  can  be  afTected  in 
any  manner  by  the  litigation.  A  stranger 
claiming  adversely  to  the  title  of  the  mort- 
gagor can  in  no  way  be  aifected  by  the  fore- 
closure suit  It  can  make  no  difference  to 
blm  whether  the  mortgage  is  valid  or  in- 
valid, whether  it  is  discharged  or  foreclosed, 
or  whether  the  estate  mortgaged,  the  only 
estate  which  can  be  affected  by  the  decree, 
remains  In  the  mortgagor,  or  is  transferred 
to  another.  As  such  adverse  claimant  Is  a 
stranger  to  the  mortgage  and  to  the  mort- 
gaged estate,  he  can  have  no  interest  in  the 
subject-matter  of  the  action;  there  is  no 
privity  between  him  and  the  plaintiff;  and 
the  plaintiff  has  no  right  to  make  him  a 
party  defendant  to  a  foreclosure,  for  the  pur- 
pose of  trying  his  adverse  title."  This  state- 
ment of  the  rule,  we  think,  bears  out  the  con- 
clusion reached  by  us.  The  Grant  mortgage, 
under  which  appellant  claims,  having  emanat- 
ed from  one  who  was  an  apparent  stranger  to 
the  title  of  Powell  &  Bradford,  the  presump- 
tion wonld  be  that  bis  claim  was  adverse  to 
that  of  the  Powell  k  Bradford  title,  and  as 
sacb  he  would  not  be  a  proper  par^  to  the 
foreclosure  proceedings,  as  questions  of  title 
cannot  be  passed  upon  In  those  proceedings. 

It  is  contended  by  appellant  that  King 
county  recognized  the  Ashby  S.  James  title 
and  thereby  became  estopped  to  show  the  in- 
validity thereof  by  reason  of  its  acceptance 
of  above-mentioned  quitclaim  deed  from 
James  taken  after  the  foreclosure  of  its  lien. 
It  Is  not  a  qilestlon,  however,  of  whether  or 
not  the  James  title  was  valid  or  invalid,  and 
it  may  be  conceded  that  same  was  valid; 
but  this  does  not  alter  the  fact  that  neither 
James  nor  Gamble  were  necessary  parties 
defendant  to  the  foreclosure  suit,  for  the 
reasons  indicated  above. 

[I]  Furthermore,  by  the  mere  acceptance 
of  a  quitclaim  deed,  no  element  of  estoppel 
Is  raised  in  a  case  of  this  kind.  The  case 
of  Waco  Bridge  Ck).  v.  City  of  Waco,  85  Tex. 
327,  20  S.  W.  137,  and  other  cases  cited  by 
appellant,  wherein  grantees  have  been  held 
estopped  to  deny  certain  facts  by  the  accept- 


ance under  certain  drcumstanoes  of  deeds, 
we  do  not  regard  as.  applicable. 

In  the  former  opinion  of  this  case  there 
is  a  discussion  of  whether  or  not  appellant's 
right  of  redemption  was  barred  by  limita- 
tion, and  upon  this  appeal  it  is  again  con- 
tended that  appellant's  right  was  so  barred. 
Under  the  view  which  we  take,  however, 
that  the  foreclosure  proceeding  barred  the 
right  of  redemption,  we  find  it  unnecessary 
to  pass  lipon  the  questions  now  presented  re- 
garding the  plea  of  limitation. 

[7]  The  ninth  assignment  of  error  is  over- 
ruled. It  complains  of  the  admission  of  cer- 
tain testimony,  but  our  attention  is  called 
to  no  bill  of  exceptions  questioning  the  ad- 
mission of  the  testimony  of  which  complaint 
is  made. 

[S]  The  court  properly  refused  to  permit 
the  witness  Telser  to  testify  to  certain  state- 
ments made  to  him  by  Ashby  S.  James  In 
explanation  of  the  failure  of  James  to  testi- 
fy upon  the  former  trial  of  this  case;  such 
statements  were  hearsay  and  inadmissible. 

[I]  Neither  did  the  court  err  in  refusing 
to  permit  appellant  to  offer  in  evidence  the 
abandoned  pleadings  in  the  case  which  had 
been  drawn  by  James;  the  declarations 
therein  were  self-serving  and  inadmissible. 
The  various  assignments  relating  to  the  suf- 
ficiency and  validity  of  the  deed  dated  Octo- 
ber 2,  1900,  from  King  county  by  its  county 
Judge,  J.  M.  Martin,  to  Geo.  B.  Martin,  are 
overruled.  The  validity  of  this  instrument 
is  immaterial  in  view  of  the  execution  of  the 
subsequent  deed  by  King  county  dated  Aa- 
gust  13,  1906.  We  do  not  think  the  charge 
of  the  court  Is  subject  to  the  objections 
urged  In  the  seventeenth  and  elghteoith  as- 
signments, and  they  are  therefore  overruled. 

[II]  By  the  nineteenth  assignment  com- 
plaint is  made  of  that  portion  of  the  charge 
which  reads  as  follows:  "In  case  the  plain- 
tiff has  established,  by  a  preponderance  of 
the  evidence,  that  he  had  at  said  conference 
in  Ft.  Worth  accepted  the  said  proposal  of 
defendant,  then  you  will  answer  said  ques- 
tion "yes,'  otherwise  yon  will  answer  the 
same  'no' " — the  contention  being  that  by  the 
use  of  the  word  "established"  a  greater  bur- 
den Is  imposed  upon  the  appellant  than  the 
law  requires.  Literally  and  technically,  this 
may  be  true,  but  in  its  common  acceptation, 
and  considering  the  charge  as  a  whole,  we 
do  not  think  the  Jury  could  have  been  mis- 
led by  the  use  of  the  word  quoted. 

The  twentieth  assignment  is  also  over- 
ruled. This  complains  of  the  refusal  of  the 
court  to  submit  a  special  charge  requested 
by  the  appellant  which  was  properly  submit- 
ted in  the  court's  general  charge.  It  was 
therefore  not  error  to  refuse  a  special  diarge 
submitting  the  same  iasua 

Affirmed. 
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ST.  liOUIS  SOUTHWESTERN  ET.  CO.  OP 
TEXAS  y.  LEE. 

<Oonrt  of  CiTil  Appeals  of  Texas.    Texarkana. 
Not.  6,  1812.    On  Motion  for  Re- 
hearing, Not.  14,  1912.) 

1.  Railroads  rt  103*)— Finoes  —  Statutobt 

PB0VI8I0N8— ''F11CI.D." 

The  word  "field,"  In  Rev.  Civ.  St  1911, 
arts.  6595-6598,  requiring  every  railroad  corn- 
pan;  whose  road  passes  through  a  "field"  to 
place  and  maintain  cattle  guards  at  the  points 
of  entry,  etc.,  means  land  inclosed  by  a  fence 
which  will  prevent  the  ingress  of  live  stock,  and 
a  railroad  company  need  not  provide  cattle 
gnards  unless  its  track  passes  through  an  un- 
divided field  inclosed  by  the  owner,  as  distin- 
guished from  separate  fields  so  inclosed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  315-332,  762,  7^,  767,  769,  772; 
Dec.  Dig.  i  103.» 

For  other  definitions,  see  Words  and  Phras- 
er ToL  3,  pp.  2761-2762.] 

On  Motion  for  Rehearing. 

2.  Railboads     (f     103*)  — Fencbs  — Cattia 

OUABDS  — DUTT  TO   CONBTBTJOT  AND   MAIN- 
TAIN. 

Where  a  railroad  company  maintaining  a 
track  through  a  plantation  fenced  its  right  of 
way,  and  constructed  cattle  guards  at  the  points 
of  entry,  and  the  owner  subsequently  inclosed 
the  land  and  joined  his  fences  to  the  right  of 
way  fences  without  Intending  to  subdivide  his 
land  into  separate  fields,  the  track  passed 
throngb  a  field  within  Rev.  Civ.  St.  1911,  arts. 
6585-6598. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  31&-532,  762,  763,  767,  769,  772; 
Dec.  Dig.  {  103.*] 

3.  DaKAOXS  (I  62*>— INJUBIM  TO  PeOPBBTT— 
MmOATION. 

Where  a  railroad  company  fidled  to  main- 
tain proper  cattle  gnards  at  points  of  entry  in- 
to a  field,  the  owner  damaged  by  trespassing 
hogs  passing  over  the  cattle  guards  was  not  re- 
qolred  to  minimise  damages  by  fixing  the  cat- 
tle guards  and  the  right  of  way  fence  built  by 
the  company. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  118-132;   Dec.  Dig.  |  62.*] 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

Action  by  Luck  Lee  against  the  St  Louis 
SonthweBtem  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  defoidant  ap- 
peals.   AfSrmed. 

AK>ellee  owns  a  plantation  of  about  500 
acres  in  Bowie  county,  which  the  appellant's 
line  of  railroad  enters  on  the  east,  running 
through  in  a  southwesterly  direction  to  the 
west  side.  The  conclusion  is  reasonably  war- 
ranted that  appellee  cleared  and  inclosed  the 
land  after  the  railway  was  built  Prior  to 
the  injury  in  suit,  the  railway  company  had 
erected  a  fence  on  its  right  of  way,  on  both 
the  east  and  the  west  side,  entirely  through 
the  tract  of  land.  Appellee's  fences  around 
his  land  Joined  to  the  right  of  way  fences. 
In  addition  to  the  right  of  way  fences,  the 
appellant  had  constructed  cattle  guards  or 
stops  at  the  points  where  the  railway  enters 
the  appellee's  farm  on  the  east  and  west 
There  is  evidence  that  the  right  of  way  fenc- 
es were  insufficient  to  prerent  hogs  from  en- 


tering the  appellee's  cultivated  land,  which 
was  situated  on  each  side  of  the  right  of  way 
fences,  U  the  hogs  once  entered  the  inclosed 
railway  track  at  the  cattle  guards  or  stops 
on  the  east  and  west  sides  of  the  farm  where 
the  railway  enters  the  same.  It  was  estab- 
lished, without  conflict  of  evidence,  that  hogs 
entered  appellee's  inclosed  farm  by  first  get- 
ting oTer  or  through  the  cattle  guards  or 
stops  on  the  east  side,  and  then  getting 
through  the  right  of  way  fence  into  appel- 
lee's growing  crops,  and  destroyed  a  large 
amount  of  same.  The  suit,  among  other 
things,  was  to  recoTer  the  value  of  the  crops 
thus  destroyed.  It  was  alleged  as  ground  for 
suit  that  appellant  had  neglected  and  failed 
to  place,  and  keep  same  in  good  repair,  good 
and  sufficient  cattle  guards  or  stops  at  the 
points  where  its  line  of  railroad  entered  ap- 
pellee's Inclosure,  as  required  by  law.  The 
court  charged  the  Jury:  "The  eTidence  shows 
that  the  railroad  of  defendant  enters  the  In- 
closure  or  field  of  plaintiff  in  two  places,  one 
on  the  east  and  one  on  the  west  It  was  the 
duty  of  defendant  to  put  In  cattle  guards 
where  its  railroad  enters  the  field  of  plain- 
tiff that  would  prcTent  stock  of  eTery  kind 
from  entering  said  field.  If  you  belieTe  from 
the  eTidence  that  hogs  crossed  either  of  said 
cattle  guards  and  thereby  entered  the  field  ^t 
plaintiff  and  injured  or  destroyed  any  of  his 
com  or  peas  standing  therein,  and  thereby 
damaged  plaintiff,  then  you  will  find  for 
plaintiff  as  to  this  item  of  damage." 

Glass,  Estes,  King  &  Burford,  of  Texarka- 
na, and  E.  B.  Perkins  and  D.  UpthegroTe, 
both  of  Dallas,  for  appellant  Mahaffey  & 
Thomas,  of  Texarkana,  for  aroeUee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  reasons  reUed  on,  among  others,  in  the 
first,  second,  and  third  assignments  for  er- 
ror in  the  charge  of  the  court  are  (1)  be- 
cause the  charge  made  it  the  absolute  duty  of 
the  railway  company  to  put  in  cattle  guards 
sufficient  to  turn  the  hogs  of  appellee;  and 
(2)  made  the  railway  company  liable  for  the 
damage  trom  depredation,  regardless  of  its 
negligence.  The  charge  assumed  as  a  matter 
of  law  a  violation  on  the  part  of  appellant 
of  an  express  statutory  provision  imposing 
upon  a  railway  company  the  duty  to  place 
and  keep  in  repair  such  good  and  sufficient 
cattle  guards  or  stops  at  the  points  where 
the  railway  enters  a  field  or  inclosure  of  the 
owner  as  to  protect  such  field  or  inclosure 
from  depredations  of  stock  of  every  descrip- 
Uon.  Articles  4523-4527,  Revised  Civil  Stat- 
utes 1895  (articles  6585-6598,  Rev.  ClT.  St 
1911).  As  the  charge  was  evidently  applied 
to  the  facts  proven,  the  objection  here  made, 
that  it  was  error  to  impose  absolute  liability 
on  appellant  upon  the  finding  that  the  hogs 
got  over  the  cattle  guards,  necessarily  ex- 
tends to  and  involves  a  determination  of  the 
correctness  of  the  charge  as  applied  to  the 
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facts  proven.  If  tbe  court  was  In  error  in 
assuming  the  facts  established,  a  violation  of 
an  express  statutory  provision,  then  imposing 
absolute  liability,  or  liability  at  aU,  for  tihe 
damage,  was  error,  as  claimed.  The  railway 
comjMiny  had  erected  a  fence  on  its  right  of 
way  on  botli  the  east  and  west  sides,  extend- 
ing entirely  through  the  appellee's  land.  Ap- 
pellee's fences  around  his  farm  Joined  and 
connected  to  the  right  of  way  fences.  The 
appellant  had,  In  addition  to  the  right  of 
way  fences,  constructed  cattle  guards  or  stops 
at  the  points  where  the  railway  enters  the 
appellee's  farm  on  both  the  east  and  the 
west.  The  hogs  got  over  or  through  the  cat- 
tle guards  or  stops,  and  then  got  through 
the  right  of  way  fences  into  appellee's  grow- 
ing crop.  These  are  the  facts  admitted  by 
the  record.  The  statute  above  referred  to 
was  intended  as  well  to  relieve  the  land- 
owner from  the  necessity  of  making  cross 
fences  because  of  the  right  of  way  as  to  pro- 
tect tbe  crops  and  inclosed  land  as  a  whole 
of  adjacent  landowners  or  their  tenants  from 
the  incursions  of  live  stock  from  the  out- 
side. 

[1]  "A  field"  evidently  means  that  the  part 
of  tbe  land  used  as  such  must  be  evidenced 
by  a  fence  or  some  form  of  Inclosnre  on  tbe 
part  of  tbe  owner  which  will  prevent  the 
ingress  of  live  stock,  since  it  would  be  an 
Idle  thing  to  require  the  railroad  company  to 
protect  such  cultivated  land  by  a  cattle  guard 
or  barrier  to  stock  when  by  reason  of  tbe 
lack  of  a  fence  or  other  form  of  inclosure 
running  to  that  portion  of  the  right  of  way 
occupied  by  the  railway  company  such  cat- 
tle guard  or  stop  would  aftord  no  protection. 
The  statute,  as  can  be  seen,  imposes  the  duty 
upon  the  railway  company  to  put  in  the  cat- 
tle guards  or  stops  only  "where  the  railway 
passes  through  a  field  or  inclosure."  A  rail- 
way company  has  the  legal  right  to  fence  In 
its  track  or  right  of  way.  Considering  the 
purpose  and  language  of  the  statute.  In  con- 
nection with  the  legal  right  of  tbe  company 
to  fence  in  its  track  or  right  of  way,  it  is 
evidently  Implied  that,  before  the  neglect  of 
tbe  duty  to  provide  the  cattle  guards  or 
stops  Is  established,  It  must  be  shown  that 
tbe  track  of  the  railway  passed  through  tbe 
single  or  undivided  field  or  Inclosure  of  tbe 
landowner,  as  distinguished  from  two  separ- 
ate fields  or  Inclosures  of  the  landowner's 
making  and  intention.  As  appellee's  fences 
were  Joined  to  the  right  of  way  fences  on 
each  side  of  the  right  of  way  of  appellant, 
with  bis  Intention  to  liave  separate  fields  and 
inclosures,  bis  field  and  his  inclosure  were 
partitioned  from  the  single  field  and  incIo« 
sure,  and  became  and  were  by  intention  and 
design  separate  and  distinct  as  such  field 
and  inclosure,  lying  one  on  each  side  of  ap- 
pellant's right  of  way  and  fence.  After 
such  partition  by  the  landowner,  the  railway 
then  and  thereafter  passed  through  and  with- 
in its  own  fenced,  separate,  and  exclusive  in- 


closure, and  not  through  either  of  the  fields 
or  inclosures  of  appellee  on  each  side  of  tbe 
right  of  way.  In  answering  a  certified  ques- 
tion in  Hallway  Co.  ▼.  Wetz,  97  Tex.  581, 
80  S.  W.  988,  the  Supreme  Court,  in  making 
distlnguishment  of  the  Adams  Case,  63  Tex. 
200,  remarked:  "The  only  difference  between 
that  case  and  this  ta  that  in  the  one  there 
were  and  in  tbe  other  there  were  not  fences 
built  along  the  margins  of  the  right  of  way. 
Obviously  that  makes  no  difference  in  the 
application  of  the  statute."  This  latter  re- 
mark was  not  Involved  in  tbe  question  there 
to  be  answered,  and  we  do  not  think  that  tbe 
court  meant  It  to  decide  the  question  in  tbe 
Instant  case  being  tonsidered.  And  in  that 
case  there  was  no  question  of  the  intention 
of  the  landowner  to  partition  his  land  by 
fences  into  two  fields  or  Inclosures,  one  on 
each  side  of  the  right  of  way.  It  is  the  sim- 
ple question  here,  and  no  other,  of  whether 
the  statute  is  applicable  to  the  peculiar  facts 
proven.  In  the  case  of  Southwestern  Tele- 
graph &  Telephone  Co.  v.  Krause,  92  S.  W. 
431,  the  court  in  the  opinion  dted  the  case 
supra,  but  tbe  facts  of  tbe  case  and  the 
question  involved  there  are  entirely  different 
from  the  peculiar  facts  of  the  present  case. 
In  the  facts  of  the  instant  case  we  think  the 
statute  is  not  applicable  and  that  the  court 
erred  In  the  charge,  as  contended  by  appel- 
lant Though  the  cattle  guards  have  been 
also  erected,  tbe  railway  company  has  not 
done  so  under  legal  requirement  here  and  is 
not  absolutely  obligated  to  maintain  same  to 
prevent  stock  depredations  on  appellee's  land. 
Tbe  Judgment  must  be  reversed  and  the 
cause  remanded  in  so  far  as  the  particular 
recovery  appealed  from  is  concerned.  The 
Judgment  for  stock  killed  at  Flndly  Station 
will  be  affirmed. 

On  Motion  fOr  Behearlng. 

[2]  In  the  first  consideration  of  the  case, 
we  treated  the  evidence  as  showing  that  ap- 
pellee had  Joined  his  fence  with  the  right  of 
way  fence  of  the  railway  company,  with  the 
intention  and  purpose  of  using  and  having 
the  railway  fence  to  subdivide  his  tract  of 
cultivated  land  into  two  separate  and  'dis- 
tinct inclosures,  one  on  each  side  of  the  right 
of  way.  It  was  because  of  this  fact  appear- 
ing that  appellee  had  intentionally  subdivid- 
ed and  used  his  tract  in  two  separate  and 
distinct  fields,  one  on  each  side  of  the  rail- 
way, that  we  ruled  that  he  had  not  so  brought 
himself  within  the  terms  of  the  statute  In 
question  as  to  make  it  applicable,  for  it  would 
not  appear  In  such  circumstances  tliat  the 
railway  passed  "through  a  field  or  inclosure" 
of  his.  Upon  a  reconsideration  of  the  case, 
we  find  that  we  were  in  error  in  so  treating 
the  facts.  We  would  not  be  warranted  in  the 
evidence  in  concluding  that  appellee  in  fenc- 
ing only  to  the  right  of  way  intended,  and 
had  the  purpose  of,  having  the  railway  fence 
operate  to  subdivide  his  cultivated  land  Inta 
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two  separate  fields  or  Incloaures,  one  on  each 
side  of  the  right  of  way  fence.  This  dif- 
ference In  fact  makes,  we  think,  the  first  rul- 
ing erroneons,  and  the  appellee's  motion  for 
rehearing  Is  granted. 

The  assignments  are  further  considered 
and  ruled  on.  The  objection  to  the  charge 
of  the  court  heretofore  set  out  must  be  over- 
ruled to  the  effect  that  it  was  erroneous  as 
Imposing  absolute  liability  for  the  damages 
shown  In  the  evidence  because  of  the  failure 
of  the  company  to  put  in  a  stock  guard  that 
was  sufficient  to  turn  the  hogs  In  evidence. 
The  charge  was  in  substantiaUy  the  language 
of  the  statute  in  such  re8i)ect  See  articles 
6595-660S,  R.  S.  of  1911.  And  statutes  up- 
on like  subjects  have  been  held  constitution- 
al as  within  the  police  iMwers  of  the  state. 
See  Railway  Co.  v.  Childress,  64  Tex.  346; 
Railway  Co.  v.  Rowland,  70  Tex.  288;  7  S. 
W.  718. 

A  further  point  made  by  tlie  assignments 
is  based  upon  the  assumption  that  the  evi- 
dence showed  that  it  was  impossible  for  the 
company  to  construct  a  stock  guard  that 
would  be  sufficient  to  turn  the  hogs  In  evi- 
dence. The  proof  does  not,  we  think,  war- 
rant the  assumption,  and  therefore  such  ques- 
tion is  not  properly  before  us.  There  is  no 
proof  that  the  bogs  were  not  hogs  of  ordina- 
ry disposition  and  dociUty.  The  appellee  tes- 
tified, and  there  is  no  proof  to  the  contrary, 
that  "my  hogs  were  not  any  worse  than  any- 
body else's  before  they  went  through  that 
guard." 

[3]  Error  is  predicated  upon  the  refusal  of 
the  court  to  give  special  charges  to  the  ef- 
fect that  it  was  the  duty  of  the  appellee  to 
minimize  the  damages  to  his  growing  crop  by 
fixing  the  stock  guards  and  the  right  of  way 
fence  so  aa  to  keep  the  hogs  out  of  his  field. 
The  question  here  has  been  heretofore  decid- 
ed, and  the  assignments  are  overruled.  Rail- 
way Co.  T.  Young,  60  Tex.  201;  Railway  Co. 
T.  Adams,  63  Tex.  201 ;  Railway  Co.  v.  Knoep- 
fll,  82  Tex.  270,  17  S.  W.  1052 ;  Railway  Co. 
T.  Blackwell,  40  S.  W.  860;  Kendall  v.  Rail- 
way Co.,  95  S.  W.  757. 

The  judgment  is  in  all  things  affirmed. 


POWELL  V.  STEPHENS  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     Austin. 

Nov.  27,  1912.) 

Afpbal  akd  Ebbor  (I  756*)— Bbiefb — Form 

AWD  REQinSITES. 

Act  April  8.  1909  (Laws  3l8t  Leg.  [Ist 
Called  Sess.]  c.  6}  provides  that  on  appeal  to 
the  Conrt  of  Civil  Appeals  the  attorneys  for 
both  parties  may  file  written  or  printed  briefs, 
if  -written,  not  to  exceed  15  pages ;  and  rule  37, 
aa  amended  October  30,  1912  (see  Amendment 
to  Boles,  149  S.  W.  z),  provides  that  briefs  ma; 
consist  of  15  pages  of  foolscap.  A  typewritten 
brief  containing  22 1^  pages  of  double-spaced 
typewritten  matter,  on  paper  of  the  siie  of  ordi- 
nary letter  heads,  gotten  up  in  book  form,  and 
wUbdi,  if  single-spaced,  would  not  have  contain- 


ed over  12  pages  of  letter  size,  does  not  violate 
the  rales  or  the  statute,  and  will  not  be  strick- 
en out  on  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3091 ;   Dec.  Dig.  §  756.*] 

Appeal  from  District  Court,  Coleman 
County;   John  W.  Goodwin,  Judge. 

Action  between  Mrs.  M.  E.  Powell  and  W. 
H.  Stephens  and  others.  Judgment  for  Ste- 
phens and  others,  and  Mrs.  Powell  appeals. 
Opinion  on  appellees'  motion  to  strike  brief 
of  appellant    Motion  overruled. 

Walter  C.  Woodward  and  Woodward  & 
Baker,  all  of  Coleman,  for  the  motion. 


RICE,  J.  App,ellees  have  filed  their  mo- 
tion to  strike  out  appellant's  brief,  on  the 
ground  that  the  same  contains  more  than  8 
pages  of  foolscap  paper,  and  more  than  15  pag- 
es of  typewritten  matter,  and  is  not  printed  as 
required  by  the  rules  of  the  Supreme  Court, 
adopted  January  24,  1912,  and  the  statute 
relative  to  the  preparation  and  filing  of 
briefs  in  this  coiirt,  alleging  that  said  brief 
of  appellant  is  typewritten  and  contains  22 
pages,  and  Is  therefore  in  conflict  with  law 
and  the  rules  of  said  court 

As  this  motion  Involves  a  matter  of  con- 
siderable importance  to  the  bar,  it  is  deemed 
advisable  to  collate  the  statute  and  rules 
pertaining  thereto,  and  to  express  our  views 
thereon.  By  the  act  of  AprU  8,  1009  (Laws 
31st  Leg.  [1st  Galled  Sess.]  p.  270),  it  Is 
provided  that,  "when  any  case  or  suit  may 
be  taken  up  from  any  inferior  court  to  the 
Court  of  Civil  Appeals,  whether  by  appeal, 
writ  of  error  or  otherwise,  it  slutll  be  lawful 
for  the  attorney  for  both  the  plaintiff  and 
.defendant  to  file  in  the  papers  of  said  suit 
or  cause,  written  or  printed  briefs  or  argu- 
ment; if  written,  not  to  exceed  fifteen  pages, 
and  that  said  court  shall  be  required  to  no- 
tice the  same  as  if  it  were  the  personal  ap- 
pearance of  said  attorney,  and  shall  not  dis- 
miss any  suit  or  cause  where  such  brief  or 
argument  of  counsel  is  filed  with  the  pa- 
pers for  want  of  other  or  further  prosecu- 
tion." 

Prior  to  the  enactment  of  this  statute,  the 
Supreme  Court  had  formulated  rule  37  for 
the  preparation  of  briefs  in  this  court  which 
reads  as  follows:  "The  brief  of  the  parties 
framed  in  accordance  with  these  rules  must 
be  signed  by  the  party  or  his  counsel;  and 
if  by  counsel  it  shall  appear  for  and  on  be- 
half of  what  party  or  parties,  by  name,  it  is 
signed;  and  the  copies  thereof  filed  in  the 
appellate  court  shall  be  plainly  written  or 
printed,  and  if  it  covers  more  than  eight 
pages  of  foolscap,  they  shall  be  printed." 
This  rule,  however,  was  amended  by  the  Su- 
preme Court  on  October  30,  1912,  by  provid- 
ing that  saia  brief  may  consist  of  15  pages 
of  foolscap,  Instead  of  8,  as  theretofore,  so  as 
to  conform  with  the  statute  Just  quoted  on 
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tbis  mbject    See  Amendment  to  Bales,  148 
S.  W.  X. 

Tlie  brief  complained  of  contains  22^  pag- 
es of  double-spaced  typewritten  matter,  on 
paper  of  the  size  of  ordinary  letter  heads, 
and  Is  gotten  up  In  book  form.  Many  of  the 
pages  are  so  spaced  that  their  contents,  doa- 
ble-spaced, conld  have  been  placed  on  half  a 
page  of  foolscap,  for  which  reason  the  brief 
comes  within  the  pnrview  of  the  statute  and 
role.  If  this  brief  had  been  single-spaced, 
as  many  are.  It  woold  not  have  contained 
over  12  pages  of  letter-size  paper.  We  there- 
fore bold  that  the  brief  in  question  does  not 
violate  the  rnle  or  statute,  and  is  not  sub- 
ject to  the  objection  made. 

We  wish  to  commend  the  manner  in  which 
this  brief  is  prepared,  in  that  it  is  double- 
q»aced,  clearly  written  on  heavy  paper,  which 
tenders  It  much  more  legible  than  if  single- 
spaced  and  written  on  thin  paper.  It  sets 
out  the  assignments,  propositions,  and  state- 
ments, each  on  a  line  to  Itself,  in  capital  let- 
ters, and  In  a  manner  to  readily  catch  the 
eye,  all  of  which  materially  aid  the  court  in 
Its  examination  of  the  brief. 

For  the  reasons  above  stated,  we  overrule 
appeUees'  motion  to  strike  oat  said  brief. 


NATIONS  et  aL  v.  HARRia 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Oct.  SI,  1912.    Rehearing  Denied 

Nov.  27,  1912.) 

1.  Dajiaoes  (I  189*)— Plbamng — Yabianck^ 

EVIDEItOB. 

A  prayer  for  "damages  as  the  result  of  the 
operation  of  a  slangbterhouse,  etc.,  for  a  period 
01  two  years  next  immediately  preceding  the 
filing  of  plaintiff's  petition"  would  not  warrant 
a  recovery  of  damages  up  to  the  time  of  the 
triaL 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  H  429-138,  44(M44,  447,  449-153; 
Dec.  Dig.  i  m*] 

2.  TBIAL    (§    191*)— DaVAGKS  —  iNSTBTTOnONB 

— AsBCiaito  Faotb. 

In  an  action  to  abate  a  slaughterhouse  as 
a  nuisance  and  for  damages,  a  requested  in- 
struction that  the  jury  should  not  consider  the 
annoyance  or  barm  caused  by  flies  was  proper- 
ly refused  as  withdrawing  from  the  jury  the 
question  whether  the  flies  were  due  to  the 
slaughterhouse  and  its  condition. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  11  420-431,  435;   Dec.  Dig.  |  191.*] 

3.  Dakagbs  ({  228*)  —  Ihbtbuctiokb  —  Cdbb 

BT  RxiaTTITXTB. 

In  an  action  for  damages  and  an  injunc- 
tion, any  error  in  Instructions  as  to  damages 
are  cured  by  a  remittitur  of  the  entire  amount 
of  damages. 

[EU.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  676-679 ;   Dec.  Dig.  |  228.*] 

4.  NinsANCK  (§  36*)  —  Judgment— Oowfoem- 

ITT  TO  FiNDIHGS  AHD  EVIDENCE. 

Where  the  evidence  raised  the  issue  wheth- 
er a  slaughterhouse  was  a  nuisance,  and  dam- 
ages were  allowed  the  plaintiff,  though  there 
was  evidence  that  the  premises  bad  been  made 
cleanly  before  the  trial,  it  was  proper  to  abate 
it  especially  where  the  verdict  in  answer  to  a 


special  charge  to  determine  whether  it  was  an 
existing  nuisance  fotmd  that  it  was. 

(Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  I  95;    Dec.  Dig.  |  36.*] 

6.  Appbai.  and  Ebbob  ({  221*)  —  Objxotiok 
'  Below— Necebbttt — Scope  of  Decbex.  _ 

Assignments  of  error  to  the  decree  enjoin- 
ing a  nuisance  cannot  tie  sustained  where  the 
decree  follows  the  prayer  of  the  petition  and 
the  findings  that  the  master  was  a  nuisance, 
and  no  steps  were  taken  b^  defendant  to  Umit 
the  scope  of  the  injunction  in  the  lower  court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1353-1356.  13M,  1361- 
1363,  1365-1367 ;   Dec.  Dig.  {  221*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  R.  Harper,  Judge. 

Action  by  Mrs.  Annie  Hays  Harris  against 
J.  H.  Nations  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL  Affirmed 
on  condition. 

W.  B.  Ware,  Tumey  ft  Burgee,  and  T.  A. 
Falvey,  all  of  EI  Paso,  for  appellants.  Nea- 
lon,  Nelll  &  Thomason,  of  El  Paso,  for  ap- 
pellee. 

HIOOINS,  J.  This  was  a  suit  by  Annie 
Hays  Harris  against  J.  H.  Nations  and  the 
J.  H.  Nations  Meat  ft  Supply  Company  for 
damages  in  the  sum  of  |2,000  and  for  an  in- 
junction restraining  the  defendants  from 
using  on  the  property  described  In  plaintUTs 
petition,  or  on  any  property  near  plaintUTs 
home,  any  of  the  buildings,  slaughterhouses^ 
and  things  complained  of,  and  from  butcher- 
ing cattle  or  keeping  cattle  on  the  premises 
near  plaintiffs  home,  or  for  using  said  prop- 
erty for  the  purpose  or  purposes  for  which 
It  is  now  used,  or  for  any  purpose  or  pur- 
poses similar  thereto.  It  resulted  In  a  judg- 
ment In  the  sum  of  $260  In  favor  of  the 
plaintiff  against .  3.  H.  Nations,  dismissing 
the  J.  H.  Nations  Meat  &  Supply  Company, 
and  for  an  injunction  in  favor  of  the  plain- 
tiff. In  substantial  accord  with  her  petition. 

[1]  In  the  plaintiff's  petition  she  prayed 
as  follows  with  reference  to  damages :  Tliat 
she  recover  $2,000  damages  to  her  health 
and  for  the  loss  and  impairment  of  the  use 
and  comfortable  enjoyment  of  her  property, 
which  she  has  suffered  as  a  result  of  the  op- 
eration of  said  slaughterhouse,  eta,  for  a 
period  of  two  years  next  Immediately  pre- 
ceding the  filing  of  plaintiffs  petition;  that 
is,  the  13th  day  of  April,  1911.  The  first 
and  second  assignments  of  error  and  propo- 
sitions thereunder  complain  that  the  trial 
court,  in  the  face  of  this  pleading,  submit- 
ted the  issue  of  damages  up  to  the  time  of 
trial,  and  that  this  was  error.  Appellee  ex- 
plains in  oral  argument  the  condition  of  the 
record  by  saying  that  the  portion  of  the 
prayer  quoted  was  inserted  to  meet  defend- 
ant's plea  of  two  years'  limitation,  and  that 
It  was  not  Intended  thereby  to  refrain  from 
asldng  for  damages  up  to  the  time  of  trial. 
We  are  of  the  opinion,  however,  that.  In  the 
absence  of  anything  in  the  record  explaining 
or  limiting  the  effect  of  the  portion  of  the 
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prayer  quoted,  the  asatgnmenta  ma[ttloned 
muat  be  auatained.  We  do  not  tblnk,  how- 
erer,  tbat  the  sustaining  of  these  assign- 
ments requires  a  reversal  of  the  case,  as  it 
can  be  cured  by  remittitur  of  the  entire 
amount  of  the  damages.  This  we  shall  re- 
quire, as  we  do  not  think  that  this  court  can 
undertake  to  apportion  the  damages  em- 
braced in  the  finding  for  $250  which  occur- 
red prior  to  the  time  of  filing  the  petition 
and  those  which  occurred  afterwards. 

[2]  The  third  assignment  of  error  com- 
plains that  the  trial  court  erred  in  refusing 
to  give  a  special  charge,  in  its  nature  per- 
emptory, telling  the  Jury  that  they  could  not 
consider,  in  arriving  at  said  damages,  the 
annoyance  or  harm  caused  by  files.  We  do 
not  think  the  court  erred  in  refusing  to  give 
this  charge.  Possibly  a  special  charge  re- 
questing an  issue  as  to  whether  these 
slaughterhouses,  etc.,  caused  files  might  have 
been  properly  given  under  this  testimony, 
but  it  could  certainly  not  have  been  proper 
to  peremptorily  tell  the  Jury  that  the  files 
present  were  not  caused  by  tbe  slaughter- 
houses and  their  condition. 

[3]  Tbe  fifth  assignment  of  error  recites 
that  the  oonrt  erred  In  charging  the  jury  to 
find  for  plaintitr  the  damages  she  had  sus- 
tained by  files  being  attracted  by  defend- 
ant's slaughterhouses.  The  court  did  not  so 
teU  the  Jury,  but  told  the  Jury,  If  they  be- 
lieved that  she  had  sustained  damages  by 
flies  which  were  attracted  by  defendant's 
slaughterhouses,  they  might  find  for  plaln- 
tifT.  It  would  seem,  however,  that  both  the 
last  two  assignments  are  addressed  to  tbe 
damages  rather  than  the  injunction,  and 
tbat  requiring  plaintlfT  to  remit  the  dam- 
ages would  cure  any  question  raised  by 
tbese  assignments. 

[4]  Tbe  fourth  and  sixth  assignments  of 
error  complain  because  it  was  decreed  that 
the  said  premises  of  the  defendant  were  a 
nuisance  at  the  time  of  trial,  when  the  evi- 
dence showed  that,  for  a  period  of  10  days 
before  tbe  trial,  the  premises  had  been  clean- 
ed up  and  rendered  cleanly,  etc 

The  court  on  tbe  trial  Charged  tbat  the 
operation  of  a  slaughterhouse,  etc.,  is  law- 
ful and  not  necessarily  a  nuisance,  but  may 
t>ecome  a  nuisance  if  conducted  in  such  man- 
ner as  to  cause  files  or  disagreeable  or  un- 
healthy odors.  The  defense  asked  a  special 
charge  to  the  effect  that  the  jury  would  find 
whether  or  not  the  slaughterhouse,  eta.  In 
tbe  condition  it  Is  now  conducted,  is  a  nui- 
sance, and  that  they  would  so  state  in  their 
verdict,  and  by  their  verdict  the  jury  an- 
swered that  thb  slaughterhouse  was  a  nui- 
sance. The  testimony  being  sufficient  to 
raise  an  issue  of  whether  or  not  the  slaugh- 
terhonse  was  a  nuisance,  it  would  probably 
have  been  correct  for  the  court  to  abate  it 
by  Injunction.  See  Burditt  v.  Swenson,  17 
Tex.  488,  67  Am.  Dec.  66S.  But,  in  view  of 
tbe  special  cliarge  asked  and  tbe  jury's  an- 


swer thereto,  there  can  be  no  question  that 
tbe  court  prox>erIy  by  the  injunction  abated 
the  nuisance. 

[S]  The  remaining  assignments  are  ad- 
dressed to  the  form  of  the  i>ermanent  in- 
junction rendered  in  the  judgment;  the 
point  being  made  that  the  judgment,  with- 
out a  bearing  on  the  question,  Kijoined  de- 
fendant from  using  said  land  for  any  pur- 
pose similar  to  a  slaughterhouse,  without 
regard  to  whether  or  not  the  said  use  would 
be  a  nuisance. 

If  we  should  sustain  these  assignments, 
it  would  only  necessitate  the  reformation  of 
the  Judgment;  but  we  are  of  the  opinion 
that  they  should  not  be  sustained.  The  In- 
junction ordered  ran  substantially  in  the 
language  of  the  petition  praying  therefor; 
no  exception  was  taken  to  this  prayer;  nor 
did  defendant  below  point  out  or  suggest 
any  purpose  similar  to  a  slaughterhouse  for 
which  tbe  property  might  be  used  whICb 
would  not  be  a  nuisance.  In  other  words, 
we  believe  that  if  tbe  defendant  below,  ap- 
pellant here,  desired  to  limit  and  narrowly 
define  the  extent  to  which  the  injunction 
should  go,  if  granted,  steps  to  effect  that 
purpose  should  have  been  taken  during  the 
trial  in  the  court  below,  and  tbat  it  is  not 
improper  for  the  injunction  to  run  substan- 
tially as  prayed  for,  after  the  tacts  had  been 
submitted  to  a  jury,  who  found  the  prem- 
ises a  nuisance. 

If  within  10  days  from  this  date  the  ap- 
pellee shall  file  a  remittitur  of  9250,  the 
cause  will  be  affirmed;  otherwise  it  will  be 
reversed  and  remanded. 


BOOKER  V.  COULTER. 
(Court  of  Civil  Appeals  of  Texas.    Austin. 
Nov.  6,  1912.) 

1.  JuDGMEnT  (§  138*)— Settiwo  Abide  Db- 

TATTOP— DlMOENCB— FBOCUBINO     COUNSBI.. 

A  nonresident  defendant,  who,  though 
knowing  for  some  time  tbat  he  was  without 
counsel  in  an  action,  did  not  attempt  to  engage 
counsel  until  a  few  days  before  the  beginning 
of  the  term  at  which  the  case  was  to  be  tried, 
did  not  exercise  sufficient  diligence  to  warrant 
the  setting  aside  of  his  default  because  he  was 
unrepresented  by  counsel. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  24&-261,  254;   Dec.  Dig.  {  138.*} 

2.  Judgment   (J  146*)  —  Vacation   of  De- 
faults. 

A  default  judgment  will  not  be  vacated,  on 
the  ground  that  defendant  was  not  represented 
by  counsel,  where  it  appears  that,  had  he  been 
represented  by  counsel,  the  result  could  not 
have  been  changed. 

[B}d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {I  271.  292-295;   Dec.  Dig.  S  145.*] 

8.  Judgment  (§  138*)— Vacation— Defaults 
—Obtaining  Testimont. 

Where  a  nonresident  defendant  knew,  at 
least  a  month  before  tbe  trial  of  an  action, 
that  he  could  not  be  present  and  that  his  de- 
fense could  alone  be  made  by  his  testimony,  his 
failure  to  have  bis  deposition  taken  was  such 
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a  lack  of  dOlKeiice  that  a  default  will  not  be  set 
aside  to  allow  him  to  present  his  defense. 

[Ed,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  249-251,  254;  Dec.  Dig.  {  13&*] 
4.  Jtjdqioent  (I  168*)— Vacation— Dkfaumh 

— Hebitoriods  DerENSE. 

A  motion  to  set  aside  a  default  must  be 
denied,  where  the  allegation  of  a  meritorious 
defense  is  not  supported  by  affidavit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  311;   Dec.  Dig.  &  158. •) 

Appeal  from  District  Court,  Tom  Green 
County;    J.  W.  Timmlns,  Judge. 

Action  by  J.  D.  Coulter  against  S.  W. 
Booker.  Tbere  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

See,  also,  160  B.  W.  219. 

I.  J.  Cnrtainger,  of  San  Angelo,  for  appel- 
lant O.  E.  Dubois,  of  San  Angelo,  and  Stone 
&  Wade,  of  Ballinger,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.  Appellee  recovered  a  Judg- 
ment for  $1,000  against  appellant,  the 
amount  paid  by  him  for  stock  In  the  Booker- 
Jones  Oil  Company,  which  he  alleged  he 
was  induced  to  purchase  by  the  fraudulent 
representations  of  appellant  Appellant  as- 
signs error  on  the  action  of  tlie  court  in  over- 
ruling his  motion  for  a  new  trial,  first,  be- 
cause he  was  not  represented  on  said  trial 
by  any  attorney;  and,  second,  because  he 
was  not  present  at  said  triaL 

The  facts  show:  That  appellant  had  for- 
merly resided  at  San  Angelo,  Tom  Green 
county,  Tex.,  but  that  at  the  time  of  the 
trial  he  was  a  resident  of  Eminence,  Ky. 
That  at  the  institution  of  this  suit  14  1910 
lie  employed  a  firm  of  lawyers  of  San  An- 
gelo, Tex.,  to  represent  him  In  this  case. 
Said  lawyers  moved  away  from  San  Angelo 
prior  to  the  trial  of  this  cause,  which  fact 
appellant  learned  from  a  letter  from  one  of 
them  on  November  16,  1911.  On  December 
6, 1911,  he  wrote  I.  J.  Curtslnger,  who  repre- 
sents appellant  on  this  appeal,  asking  what 
he  would  charge  him  to  represent  him;  and 
on  December  12th  had  his  bank  at  Eminence, 
Ey.,  wire  the  San  Angelo  National  Bank  to 
pay  said  Curtslnger  the  amount  of  the  fee 
demanded,  of  which  telegram,  by  reason  of 
a  mistake  in  transmitting  same,  Curtslnger 
was  not  notified  until  December  16th.  Court 
convened  on  December  lltb,  and  this  case 
was  tried  on  the  14th.  At  the  time  of  said 
trial,  and  at  least  a  month  prior  to  said 
time,  appellant's  wife  was  seriously  sick  at 
their  home  in  Eminence,  Ky.,  so  that  he 
could  not  leave  her. 

Opinion. 

[1]  1.  No  sufficient  diligence  was  shown 
as  to  the  employment  of  an  attorney  to  rep- 
resent him  after  appellant  learned  that  his 
attorneys  would  not  be  present  to  represent 
him  at  the  December  term  of  court 

[2]  2.  Had  Mr.  Curtslnger  been  employed 


on  December  12th,  the  date  of  appellanf  ■ 
telegram  to  the  Bank,  it  is  not  probable  tliat 
his  presence  at  the  trial  would  have  changed 
the  result,  as  the  testimony  in  appellee's  be- 
half was  ample  to  sustain  the  Judgment, 
and  Mr.  Curtslnger  would  have  bad  no  tes- 
timony to  offer  in  rebuttal ;  it  not  appearing 
that  the  facts  of  appellant's  alleged  defraae 
were  known  to  any  one  but  himself. 

[3]  3.  Appellant  was  a  citizen  of  another 
state,  and  knew,  for  at  least  a  month  before 
the  trial,  that  he  could  not  be  present  at 
said  trial,  and  yet  he  took  no  steps  to  have 
his  deposition  taken.  This  shows  a  lack  of 
diligence  as  to  procuring  his  testimony  on 
said  trial.  Mayer  v.  Duke,  72  Tex.  446,  10 
S.  W.  666. 

[4]  4.  It  is  not  properly  made  to  appear 
that  appellant  had  a  meritorious  defense  to 
appellee's  suit  The  motion  states  that  ap- 
pellant did  not  sell  said  stock  to  appellee, 
and  did  nothing  to  induce  him  to  buy  the 
same;  bat  this  Is  not  supported  by  affidavit 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  Is  affirmed. 

Affirmed. 


PITTS  V.  KANE. 

(Court  of  Civil  Appeals  of  Texas.    El  Paao. 
Nov.  18,  1912.) 

Appeal   ard    Ebbob    (|    621*)  — Fiuifo    or 

Tbanscbipt— Time. 

A  transcript  upon  writ  of  error  cannot  be 
filed  after  the  filing  of  a  motion  to  affirm  on 
certificate ;  the  appeal  having  been  perfected  up- 
on the  filing  of  an  appeal  bond. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2724-2731;  Dec  Dig.  i 
621.*] 

Appeal  from  Presidio  County  Court;  W. 
W.  Bogel,  Judge. 

Action  by  J.  D.  Kane  against  J.  A.  Pitts, 
in  which  the  defendant  appealed  from  an  ad- 
verse Judgment  On  motion  to  affirm  on 
certificate.  Motion  granted,  and  Judgment 
affirmed. 

Hays  &  Miller,  of  Marfa,  for  appellant. 
P.  H.  Clarke,  of  Marfa,  for  app^ee. 

HARPER,  O.  J.  This  case  was  brought 
by  J.  D.  Kane  in  the  county  court  of  Pre- 
sidio county  against  J.  A.  Pitts,  upon  writ- 
ten contract  for  certain  moneys,  which  the 
recora  shows  to  be  within  the  Jurisdiction  of 
the  trial  court  And  the  record  also  shows 
that  the  trial  court  had  Jurisdiction  of  the 
parties  to  the  suit 

Judgment  was  rendered  by  the  trial  ooart, 
without  Jury,  for  the  plaintiff,  after  which 
tbe  defendant,  J.  A.  Pitts,  appealed  by  giving 
notice  in  open  court,  and  by  filing,  on  May 
28,  1912,  an  appeal  bond  In  compliance,  in 
form  and  substance,  with  article  2097,  Revis- 
ed Civil  Statutes  of  1911 ;  but  the  transcript 
was  presented  too  late  to  be  filed  under  tbe 
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role  praacrlbed  by  artlde  1608,  Revised  GItU 
Statutes  of  1911 — that  is,  the  transcript  pr^ 
pared  by  the  cleric  of  the  trtal  court,  and 
the  certlflcate  accompanying  the  motion  to 
affirm,  show  that  the  judgment  was  render- 
ed May  11,  1912;  that  on  May  28,  1912,  the 
appeal  bond  was  filed  in  the  lower  court; 
and  tliat  on  the  27th  day  of  August,  1912,  the 
transcript  was  delivered  to  the  clerk  of  this 
court,  and  this  court  refused  to  file  same 
because  not  having  been  presented  within 
the  time  (90  days)  prescribed  by  law  (Re- 
vised Civil  Statutes  1911,  art  1608;  Bio 
Grande  &  E.  P.  Ry.  Ck>.  v.  Mendoea,  66  S. 
W.  678 ;  Welsh  v.  Weiss,  40  Tex,  Civ.  App. 
257,  90  S.  W.  160;  Wandelobr  v.  Gray- 
son County  Nat  Bank,  90  S.  W.  180) ;  that 
thereafter,  on  the  9tb  day  of  October,  1912, 
the  defendant  in  error  filed  a  motion  to 
affirm  on  certificate  thereto  attached,  regard- 
less of  the  merits  (authorities  above  cited), 
which  motion  is  sustained,  and  the  judgment 
of  the  lower  court  is  in  all  things  affirmed 
as  to  appellant  and  the  sureties  on  the  ap- 
peal bond. 

Subsequent  to  filing  of  motion  to  affirm 
on  certificate,  appellant  presented  to  the 
court  transcript  upon  writ  of  error,  and  ask- 
ed tliat  same  be  filed.  This  comes  too  late, 
because  the  appeal  was  perfected  to  this 
court  upon  flUng  of  the  appeal  bond. 


TEXAS  &  P.  RY.  CO.  v.  MYERS  et  ux. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Oct  29,  1912.     Rehearing  Denied 

Nov.  7,  1912.) 

1.  LnnTATiow   OF  Actions   (|   127*)  — Cok- 

UKNCKMKRT     OF     ACTION  —  AKENDUBNT     OF 
Pl^KADINQB. 

A  railway  employs  who  had  been  riding  on 
a  hand  car  was  strudc  and  killed  by  a  train 
while  attempting  to  cross  the  track  to  a  place 
of  safety  after  Ineffectually  attempting  to  re- 
move the  hand  car  from  the  track.  The  orig- 
inal complaint  alleged  as  a  cause  of  action  the 
negligence  of  his  foreman  in  compelling  the 
crew  to  stay  with  the  hand  car  too  long.  After 
a  cause  of  action  for  his  death  would  have  been 
barred  by  limitationB,  except  for  the  commence- 
ment of  the  action,  the  petition  was  amended 
to  allege  negligence  on  the  part  of  the  engineer 
of  the  train.  Beld,  that  the  amendment  did  not 
introduce  a  new  cause  of  action  against  which 
limitations  had  run. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  543-547;  Dec  Dig. 
i  127.*) 

2.  Masteb  and  Sebvant  (|  286*)  —  Actions 
FOB  INJUBIKS— Evidence— SuFFioiKNCT. 

In  an  action  for  the  death  of  a  railway 
employfi  who  was  strock  by  a  train  while  at- 
tempting to  cross  the  track  to  a  position  of 
safety  after  attempting  to  remove  a  hand  car 
from  tlie  track,  evidence  held  to  present  a  ques- 
tion for  the  jury  as  to  the  negligence  of  the 
engineer  of  tiie  train  and  to  support  its  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  M  1001,  1006,  1008,  1010- 
1015,  1017-103S,  1036-1042,  1044,  1040-lOSO; 
Dec  Dig.  I  286.»1 


Appeal  from  District  Court,  Harrison  Coun- 
ty;   H.  T.  Lyttleton,  Judge. 

Action  by  W.  L.  Myers  and  wife  against 
tile  Texas  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

See,  also,  125  S.  W.  49;  134  S.  W.  814. 

On  the  afternoon  of  April  9,  1908,  Charley 
Myers  was  struck  and  instantly  killed  by  one 
ot  the  appellant's  freight  locomotives.  Se 
was  a  member  of  a  regular  bridge  gang  In 
the  service  of  the  appellant  ttiat  were  work- 
ing on  the  bridges  north  of  Woodlawn.  At 
4:30  in  the  afternoon,  which  was  the  usual 
liour  to  stop  work,  the  bridge  gang  loaded 
their  tools  on  a  hand  oar  furnished  by  the 
company  for  the  purpose  of  transporting  the 
tools,  and  started  south  to  the  town  of  Wood? 
lawn.  The  regular  boarding  car  of  the  bridge 
crew  was  stationed  at  Woodlawn,  about  three 
miles  '  distant  from  the  bridge  they  were 
working  upon.  While  the  bridge  crew  were 
proceeding  from  their  work  to  Woodlawn  on 
the  hand  car,  the  bridge  foreman,  who  was 
on  the  lookout,  discovered  a  freight  train 
approaching  from  the  north.  It  was  proven 
that  the  operatives  of  the  freight  train  saw 
the  bridge  crew  on  the  hand  car  about  the 
same  time  that  the  bridge  foreman  saw  the 
freight  train.  The  hand  car  at  the  time  of 
the  discovery  of  the  approaching  train  was 
at  a  point  about  the  middle  or  towards  the 
south  end  of  a  narrow  cut,  and  this  is  the 
point  at  which  the  opera'tives  of  the  train 
saw  the  hand  car.  The  cut  was  about  300 
yards  long,  of  narrow  width ;  and  the  banks 
on  each  side  were  perpendicular  and  about 
10  feet  high.  From  the  point  of  location  of 
the  hand  car  towards  the  south  the  track 
was  straight,  but  upgrade.  The  bridge  fore- 
man testified  that,  when  he  first  saw  the 
approaching  train,  it  was  about  250  yards, 
or  about  3  or  4  telegraph  poles,  distant.  A 
member  of  the  bridge  crew  testified  that  the 
train  was  about  a  quarter  of  a  mile  distant 
from  the  hand  car.  The  engineer  of  the 
freight  train  testified  that  the  hand  car  and 
crew  were  inside  and  towards  the  south  part 
of  the  cut  when  he  first  saw  them,  and  his 
locomotive  was  about  700  yards  distant  from 
the  hand  car  at  the  time.  The  fireman  on 
the  locomotive  gives  the  same  distance  as 
the  engineer.  Upon  discovering  the  ap- 
proaching train,  the  foreman  immediately  or- 
dered the  hand  car  stopped,  and  ordered  the 
men  to  their  places  to  assist  in  removing  the 
car  from  the  track.  In  compliance  with  the 
command  of  the  foreman,  the  bridge  crew 
endeavored  to  remove  the  hand  car  from  the 
track,  and  lifted  at  it  until  one  of  the  em- 
ployes dropped  his  end  of  the  car  and  ran 
away.  The  car  was  gotten  off  the  track 
except  for  one  wheel,  which  hung  to  the  rail. 
The  employes  then  scattered  away  from  the 
hand  car,  and  Myers  ran  north  on  the  right- 
hand  or  east  side  of  the  trade,  being  the 
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same  side  on  which  the  band  car  was  being 
lifted,  and  being  the  outside  of  a  curve. 
After  running  a  few'  feet,  Myers  attempted 
to  cross  the  track  to  the  other  side,  where 
the  other  members  of  the  crew  were,  so  as  to 
be  out  of  the  way  of  the  hand  car,  which 
was  snre  to  be  struck  by  the  approaching 
train.  It  was  dangerous  to  be  near  the 
hand  car  in  the  collision,  because  it  was  load- 
ed with  tools  such  as  axes  and  the  like.  Just 
as  he  had  crossed  the  rails  to  the  ties  on  tbe 
west  side  of  the  track  he  was  struck  by  the 
pilot  beam  of  the  engine,  and  instantly  kill- 
ed. The  operatives  of  the  freight  locomotive 
admit  that  Myers  and  his  crew  were  all  the 
time  in  a  perilous  situation  and  place  from 
the  approaching  train  because  it  was  in  a 
narrow  and  deep  cut  and  the  hand  car  was 
on  the  track.  These  operatives  further  say 
that  they  saw  and  knew  the  perilous  situa- 
tion to  the  crew  from  the  time  of  their  first 
seeing  the  crew.  The  engineer  testified  that 
during  all  the  time  to  the  injury  there  was 
only  once  or  twice,  and  then  for  a  tew  sec- 
onds only,  when  some  one  of  the  bridge 
crew  was  not  on  the  track  with  the  hand 
car.  According  to  the  testimony  of  the  en- 
gineer, there  were  25  cars  in  the  train,  and 
at  the  time  he  first  saw  the  bridge  crew  the 
engine  was  running  at  a  speed  of  not  less 
than  25  miles  an  hour  or  more  than  28  miles 
an  hour;  that  the  time  card  limit  was  18 
miles  an  hour,  but  that  the  ofllcers  of  the 
company  had  authorized  him  to  run  the  train 
as  fast  as  he  thought  it  was  safe;  that  as 
soon  as  he  saw  the  bridge  crew  he  applied 
the  emergency  brakes,  and  caused  the  whistle 
to  be  sounded  and  the  bell  to  be  rung.  He 
said  It  was  not  possible  to  stop  the  train  In 
the  distance  to  be  run,  but  that  he  slackened 
tb^  speed  down  to  between  12  and  16  miles 
per  hour,  and  that  this  was  the  rate  of  speed 
of  the  train  at  the  time  of  the  injury.  The 
fireman  testified  substantially  as  did  the  en- 
gineer about  what  was  done  to  stop  the  train, 
except  that  the  fireman  testified  that  be  did 
not  see  the  engineer  try  to  put  sand  on  the 
rails  in  front  of  the  wheels.  Both  the  fire- 
man and  the  engineer  say  that,  after  the  de- 
ceased was  struck,  the  train  was  stopped 
within  five  or  six  car  lengths  distance,  and 
that  at  the  time  it  struck  deceased  it  was 
rnnning  between  12  and  15  miles  per  hour. 
The  foreman  of  the  bridge  gang  testified  that 
the  rate  of  speed  of  the  train  when  it  was 
first  discovered  by  him  was  about  20  miles, 
and  that  it  was  running  at  the  same  rate  of 
speed  when  it  struck  deceased.  At  the  time 
of  his  death  deceased  was  20  years  and  2 
months  old,  and  unmarried,  and  was  earning 
about  $60  per  month.  His  father  and  mother 
claim  damages  for  loss  of  services  during  his 
minority  and  of  expected  pecuniary  benefits 
after  attaining  his  majority.  The  alleged 
grounds  for  negligence  are  (1)  in  the  bridge 
foreman  In  ordering  the  members  of  his  crew 
to  remove  the  hand  car  from  the  track  and 
In  keeping  them  too  long  at  work  in  the  ef- 


fort to  remove  the  car  from  the  track;  and 
(2)  in  the  operation  of  the  locomotive  after 
the  operatives  saw  the  perilous  situation  of 
tlie  bridge  gang.  The  court  submitted  only 
the  second  ground  of  alleged  negUgence  to 
the  Jury,  and  confined  a  recovery  to  plaln- 
tUfs  on  that  ground. 

We  conclude  that  the  operatives  of  the 
freight  train  were  guilty  of  negligence  as 
pleaded,  proximately  causing  the  death  of 
deceased ;  and  the  verdict  of  the  Jury  in  this 
respect  is  sustained. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lant   S.  P.  Jones,  of  Marshall,  for  appellees. 

liEVY,  X  (after  stating  the  facts  as  above) 
The  several  assignments  mainly  present  the 
two  points  as  argued  by  appellant  in  its 
brief:  (1)  That  the  cause  of  action  upon 
which  recovery  was  had  was  barred  by  lim- 
itation; and  (2)  that  there  was  no  act  of 
negligence  shown  on  the  part  of  the  engineer 
and  fireman  to  support  the  Judgment 

[1]  The  precise  contention  as  to  the  first 
point  made  is  that  the  claim  growing  out  of 
the  negligence  of  the  engineer  of  the  freight 
train  was  barred  by  limitation  because  it 
was  not  set  up  until  the  filing  of  the  second 
amended  petition  in  June,  1910,  more  than 
two  years  after  the  death  of  Myers.  The 
first  petition  was  filed  about  a  month  after 
the  death  of  deceased.  This  petition  set  up 
the  fact  that  the  deceased  was  struck  and 
killed  by  a  freight  locomotive,  and  the  dr- 
cumstancee  under  which  it  occurred;  and 
charged  the  negligence  to  be  in  the  foreman 
of  the  bridge  crew  in  compelling  the  crew 
to  stay  with  the  hand  car  till  the  last  to  get 
it  out  of  the  way  of  the  approaching  freight 
train.  The  amended  petition  in  1010  charg- 
ed substantially  the  same  facts,  reasserting 
the  negligence  of  the  bridge  foreman,  and 
also  asserting  the  negUgence  of  the  engineer 
of  the  freight  train  in  failing  to  discover 
Myers  In  time,  or,  liavlng  discovered  him,  in 
failing  to  stop  his  engine  before  it  struck 
Myers.  We  do  not  think  that  the  amended 
petition,  upon  which  the  case  was  tried,  in- 
troduced a  new  cause  of  action  against  which 
limitation  had  run.  Caswell  v.  Ilopson,  47 
S.  W.  54,  and  authorities  there  cited. 

[2]  There  was  sufficient  evidence,  we  think, 
to  raise  the  issue  of  negligence  on  the  part 
of  the  operatives  of  the  locomotive  proxi- 
mately causing  the  death  of  Myers  requir- 
ing its  submission  to  the  Jury,  and  sufBcieut 
to  support  their  findings.  Myers  v.  Railway 
Ck).,  134  S.  W.  814  (on  former  appeal).  The 
assignments  presenting  these  two  questions, 
being  Nos.  1,  2,  3,  4,  T,  12,  14,  and  15,  are 
therefore  overruled. 

Assignments  Nos.  8,  9,  10,  and  13  are  with- 
out injury,  and  are  overruled. 

The  eleventh  and  sixteenth  assignments 
are  to  the  point  that  the  Judgment  is  exces- 
sive. Besides  other  things,  it  was  shown 
that  the  deceased  was  young,  strong,  and 
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bealttar,  and  was  earning  money,  and  that 
bis  father  was  61  years  old.  Under  tbe 
language  of  the  statute,  broad  authority  Is 
glren  the  jury  to  measure  the  pecuniary  in- 
jury In  this  char&cter  of  cases.  There  Is 
nothing  In  the  record  or  the  size  of  the  ver- 
dict to  suggest  any  passion  or  prejudice  on 
the  part  of  the  jury.  The  assignments  are 
oTemiled. 

It  is  unnecessary,  we  thinlc,  to  discuss  ap- 
pellees' cross-assignments.  They  are  over- 
ruled. 

The  Judgment  is  ordered  aflElrmed. 


INGRAM  T.  McCLURB  et  aL 

(Court  of  CItU  Appeals  of  Texas.    Tezarkana. 

Oct.  24,  1912.) 

1.  Justices  or  the  Peacb  (f  210*)  —  Review 

BT    GKBTIOBABI  —  JUDGICERT   ON    STATnTOBT 

Bond.  , 

Where  defendant,  against  whom  a  default 
judgment  was  rendered  in  justice's  court, 
bronght  the  case  to  the  county  court  by  cer> 
tiorari,  giving  the  statutory  bond,  plaintiff,  ob- 
taining a  judgment  showing  a  trial  on  the  mer- 
its in  the  county  court,  was  entitled  to  judg- 
ment against  the  sureties  on  the  bond  filed  in 
the  county  court,  as  required  by  Rev.  Civ.  St. 
1911,  art.  749. 

[Bid.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  829;   Dec.  Dig.  i  210.*] 

2.  Sttpulations  (I  6*)— Re«JU1Sitks  ov  Wbit- 
iNo — Rules  of  Coubt. 

An  agreement  of  counsel,  to  be  enforceable, 
must  be  reduced  to  writing,  signed,  and  filed, 
as  required  by  district  and  county  court  rule 
47  a42  S.  W.  xxi). 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  f|  5-13;   Dec.  Dig.  t  6.*] 

Appeal  from  Wise  County  Court;  B.  M. 
AlUson,  Judge. 

Action  by  J.  J.  Ingram  against  B.  C.  Me- 
Clure  and  another.  From  a  judgment  of  the 
county  court  granting  insufficient  relief  to 
plaintiff,  on  defendant  bringing  the  case  from 
justice's  court  to  the  county  court  by  cer- 
tiorari and  giving  the  statutory  bond,  he 
appeals.    Reformed  and  affirmed. 

B.  E.  Carswell  and  Robert  Carswell,  both 
of  Decatur,  for  appellant  C.  V.  Terrell,  of 
Decatur,  for  appellees. 

LBYT,  J.  [1, 21  The  suit  was  filed  In  the 
justice's  court  on  a  promissory  note,  and  a 
Judgment  by  default  was  entered.  The  de- 
foidant  R.  C.  McClure  carried  the  case  to 
the  county  court  by  certiorari,  giving  the 
statutory  bond.  The  county  court  rendered 
judgment  in  tSTor  of  the  plainticr  and 
against  the  defendants  for  the  amount  of  the 
note,  interest  and  attorney's  fees  sued  for, 
but  refused  to  rater  Judgment  against  the 
sureties  on  the  certiorari  bond.  The  chief 
qoestlon  presented  on  the  appeal  is  on  the 
action  of  the  court  in  refusing  to  enter  Judg- 
ment against  the  sureties  on  the  bond  given. 
The  plaintiff  was  entitled  to  have  judgment. 
rendered  against  the  sureties  on  the  certio- 


rari bond.  Article  749,  B.  S.  of  1911;  Yates 
T.  Collins,  19  Tex.  13&  The  face  of  the 
Judgment  shows  a  trial  on  the  merits,  and 
not  a  judgment  by  agreement  For  agree- 
ments of  counsel  to  be  enforced  by  the  courts, 
the  agreements  must  be  made  as  provided 
by  the  rules  of  court  See  rule  47  for  dis- 
trict and  county  courts  (142  S.  W.  xxi). 

'I'he  Judgment  as  entered  by  the  trial  court 
is  here  reformed  so  as  to  allow  the  plaintiff 
further  to  have  judgment  against  C.  B. 
Beard,  J.  A.  Moore,  and  R.  L.  Hunt  sure- 
ties on  the  certiorari  bond,  for  the  amount 
of  the  Judgment  rendered  against  the  de- 
fendants Fannie  and  R.  C.  McClure,  and  as 
so  reformed  the  judgment  is  affirmed,  costs 
of  appeal  to  be  taxed  against  appellees. 


CLAYTON  D.  BROWN  CO.  ▼.  O'CONNOR 

et  al. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  13,  1912.) 

1.  Lanolobd  and  Tenant  (|  76*) — Right  to 
AssioN  OB  Sublet. 

Where  a  lease  provided  that  the  premises 
should  be  used  for  mercantile  purposes  and  not 
otherwise,  and  that  the  lessee  should  not  assign 
or  underlet  the  premises  or  any  part  thereof, 
without  the  consent  of  the  lessor  in  writing,  the 
lessee  had  no  right  without  the  consent  of  the 
lessor  to  permit  a  third  person  to  place  sign- 
boards on  tiie  roof,  especially  as  Rev.  St  1895, 
art  3250,  expressly  provides  that  lessees  shall 
not  rent  or  lease  the  leased  premises  during  the 
term  to  any  other  person  without  the  consent 
of  the  landlord,  his  agent  or  attorney. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |i  225-230;  Dec.  Dig.  | 
7e.*] 

2.  Landlobd  and  Tenant  (|  123*)— Extent 
OF  Premises  Leased. 

Where  an  owner  of  a  one-story  bpilding 
containing  several  rooms  leases  them  to  differ- 
ent tenants,  each  lessee  has  merely  an  easement 
in  the  roof  for  the  purpose  of  protection  from 
the  weather  and  has  no  control  over  it 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |i  435,  436;  Dec  Dig.  % 
123.*] 

3.  Landlobd  and  Tenant  (|  76*)— Rent- 
Payment — Opebation  and  Effect. 

An  owner  of  a  one-story  building  contain- 
ing several  rooms,  who  leased  them  to  different 
tenants,  was  not  estopped  by  the  acceptance  of 
the  rent  from  compelling  a  removal  of  sign- 
boards erected  on  the  roof  by  a  third  person 
with  the  consent  of  the  lessees;  such  consent 
not  being  a  subletting,  but  an  attempt  to  rent 
the  properl7  of  another  without  authority. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  tf  225-230;  Dec.  Dig.  J 
76.*] 

Appeal  from  District  Court  Dallas  Coun- 
ty ;   Kenneth  Foree,  Judge. 

Action  by  the  Chiyton  D.  Brown  Company 
against  J.  C.  O'Connor  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Alex  F.  Weisberg  and  Spence,  Knight  Ba- 
ker &  Harris,  all  of  Dallas,  for  appellant 
Cockrell,  Gray,  Thomas  &  McBride,  of  Dal- 
las, for  appellees. 
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FLY,  C.  J.  This  la  a  ault  Instituted  by  ap- 
pellant to  restrain  appellees  from  injuring 
or  destroying  any  signboards  erected  and 
maintained  by  appellant  on  the  roof  of  a 
building  owned  by  J.  C.  O'Connor.  It  ap- 
pears from  the  pleading  that  J.  0.  O'Connor 
owns  a  certain  one-story  building  In  Dallas, 
Tex.,  jyhlch  is  divided  Into  several  stores, 
the  stores  being  occupied  by  different  lessees, 
and  appellant,  which  is  in  the  business  of 
advertising  through  the  medium  of  sign- 
boards, obtained  from  such  lessees  perqils- 
sion  to  place  such  signs  on  the  roof  of  J.  O. 
O'Connor's  building.  The  owner,  through  his 
agents,  objected  to  such  use  of  his  building, 
and  appellant  sought  to  enjoin  the  owner  and 
his  agents  from  interfering  with  the  signs. 
A  temporary  writ  of  injunction  was  granted, 
but  was  dissolved  upon  motion  of  appellees, 
after  a  full  hearing  on  the  facts. 

The  facts  ^how  that  J.  C.  O'Connor  owned 
the  house  in  question,  which  Is  divided  into 
several  storehouses  occupied  by  tenants.  In 
the  lease  to  each  tenant  it  was  provided  that 
the  storehouse  should  be  used  "for  mercantile 
purposes  and  not  otherwise."  The  following 
provision  was  also  embodied  in  each  lease: 
"That  the  lessee  shall  not  assign  this  agree- 
ment or  underlet  the  premises,  or  any  part 
thereof,  or  make  any  alterations  in  the  build- 
ing or  premises,  without  the  consent  of  the 
lessor  in  writing,  or  occupy  or  permit  or 
suffer  the  same  to  be  occupied  for  any  busi- 
ness or  purpose  deemed  extra  hazardous  on 
account  of  fire."  The  tenants,  or  a  portion 
of  them,  it  may  be  assumed  from  the  f&cts, 
undertook  to  lease  the  roof  to  appellant  to 
be  used  for  signboards.  The  owner  was  not 
a  party  to  such  agreement  with  appellant, 
but  p];otested  against  the  roof  being  used  by 
appellant  Appellant  placed  signboards  on 
the  roof,  and  the  owner's  agents  were  threat- 
ening to  take  them  down.  Appellees  accept- 
ed rent  from  the  lessees  after  the  signboards 
had  been  placed  on  the  roof,  but  constantly 
protested  against  their  presence  on  the  roof 
and  told  the  tenants  they  must  be  taken 
down. 

[1,  2]  Under  the  terms  of  the  contract,  as 
well  as  under  the  law,  the  tenants  had  no 
authority  to  rent  any  portion  of  the  build- 
ing without  the  consent,  in  writing,  of  the 
owner.  Article  3250,  Rev.  Stats.  No  such 
consent  was  obtained,  and  we  might  rest  our 
decision  on  the  contract,  but  we  go  further 
and  hold  that  the  tenants  did  not  control 
the  roof.  The  hoase,  in  this  Instance,  in- 
cluded several '  rooms,  each  of  which  was 
leased  to  a  different  tenant,  and  such  leas- 
ing certainly  did  not  Include  the  roof.  It 
was  a  one-story  building,  and  each  lessee  had 
merely  an  easement  in  the  roof  for  the  pur- 
pose of  protection  from  the  weather.  Mc- 
Nalr  V.  Ames.  29  R.  I.  45,  68  Atl.  950,  16 
Ann:  Cas.  1208;  Payne  v.  Irvln,  144  111. 
482,  33  N.  £L  756;    Krueger  ▼.  Ferrant,  29 


Minn.  385,  13  N.  W.  1S8,  48  Am.  Rep.  223: 
Hanley  v.  Banks,  6  Okl.  79,  61  Pac.  664; 
Shipley  V.  Fifty  Associates,  101  Mass.  251, 
8  Am.  Rep.  346. 

In  the  cited  ease  of  McNair  ▼.  Amea,  in 
the  Supreme  Court  of  Rhode  Island,  the 
cases  on  the  subject  are  reviewed  and  the 
following  quotation  is  made  and  aiqproved 
from  the  case  of  Oude  Co.  v.  Farley,  28 
Misa  Rep.  184,  68  N.  T.  Supp.  1036:  "The 
purpose  of  the  roof  of  a  building  is  prima- 
rily to  shelter  it  and  all  of  its  occupants,  and 
the  tenant  of  the  top  floor  has  no  better  title 
to  the  roof  or  better  right  to  use  it  for  any 
other  purpose  than  shelter  than  has  the  ten- 
ant of  any  other  floor,  and  his  right  to  use 
the  roof  over  him  is  like  his  right  to  use  the 
supporting  walls  of  the  foundation — one  that 
Is  necessary  and  essential  to  the  safety  and 
quiet  enjoyment  of  his  apartments  under  the 
roof  In  the  usual  manner — and  any  exten- 
sion of  that  right  must  be  by  agreement  vrlth 
or  license  from  the  owner.  It  is  clear,  there- 
fore, that  McMenamey  had  no  right  to  sub- 
lease the  roof  of  the  building,  as  his  sublet- 
ting was  by  the  terms  of  his  own  lease  re- 
stricted to  'the  second  and  third  floors."* 
In  the  Rhode  Island  case,  that  of  a  one-story 
building,  It  was  said:  "Doubtless  It  would 
have  been  competent  for  the  parties  to  Iiave 
contracted  speciflcally  that  the  complainant 
lessee  should  have  control  of  the  roof;  but 
the  lease  Is  silent  on  that  point,  and  we  can- 
not say  that  the  lessee  of  a  part  only  of  thla 
business  block  is  entitled  to  more  than  the 
lease  describes — that  is  to  say,  the  store  and 
basement  In  the  building  as  distinct  from  the 
land  on  which  it  stands,  and  as  distinct,  also, 
from  the  entire  building." 

The  test  that  could  be  applied  in  this  case 
would  be.  Who  would  be  responsible  for 
damages  resulting  from  a  failure  to  ke^  the 
roof  in  repair,  the  landlord  or  the  tenants? 
The  question  is  answered  by  the  Supreme 
Court  in  O'Connor  v.  Andrews,  81  Tex.  28, 
16  S.  W.  628,  and  the  liability  for  damages, 
under  facts  like  those  in  this  case,  is  placed 
upon  the  owner,  for  he  alone  controlled  the 
roof.  The  duty  of  repairing  the  roof  in  this 
case  devolved  on  the  owner  because  he  alone 
held  control  of  It 

[S]  If  the  owner  had  received  the  rent 
arising  from  the  use  of  the  roof  by  appel- 
lant, it  would  operate  perhaps  as  a  waiver 
of  the  right  to  complain  of  the  renting  of 
the  roof,  but  that  was  not  done,  and  receipt 
of  the  rent  for  the  storerooms,  while  pro- 
testing against  the  unlawful  use  of  the  roof, 
was  not  a  waiver.  The  owner  received  no 
compensation  for  the  use  of  the  roof.  This 
was  not  a  case  of  subletting  but  an  attempt 
to  rent  the  property  of  another  without  the 
semblance  of  authority. 

There  Is  no  merit  in  this  appeal,  aad  the 
judgment  is  affirmed. 
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COriELD  et  al.  ▼.  SUPREME  CAMP  OF 

AMERICAN  WOODMEN. 

(Court  of  Civil  Appeals  of  Texas.     Anstin. 

Not.  13,  1912.) 

1.  Appeai.  and  .Ebbob  (i  547*)  —  Rxoobd  — 
Questions  Psksbntsd  roB  Review. 

In  the  absence  of  a  statement  of  facts,  find- 
ings by  tlie  trial  couit  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2427,  2429-2432;  Dec. 
Dig.  i  647.*] 

2.  Appkai.  and  Ebbob  (|  564*)  —  Statement 
o»  Facts— Time  of  Ealing. 

Under  Acts  32d  Leg.  c.  119,  %  7,  fixing  the 
time  for  filing  statements  of  facts,  a  statement 
filed  more  tlian  30  days  after  adjournment  of 
court  without  any  order  having  been  entered 
anthoHzing  the  same  to  be  so  filed  cannot  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  2501-2506,  2556-2559; 
Dec  Dig.  S  664.*] 

Error  to  Travis  County  Court;  B.  E. 
Wblte,  Judge. 

Action  by  James  Cofleld  and  another 
against  the  Supreme  Camp  of  American 
Woodmen.  There  was  a  judgment  for  plaln- 
tUTs,  and  they  bring  error.    Affirmed. 

D.  R.  PIcUhb,  of  Austin,  for  plaintiffs  In 
error. 

RICE,  J.  This  snit  was  Instituted  by 
plaintiffs  in  error  Jas.  Cofleld  and  wife,  In- 
diana Cofleld,  against  defendant  In  error, 
to  recover  the  full  amount  of  a  policy  Issued 
to  Indiana  Cofleld  for  $600,  together  with 
premiums  thereon  paid,  amounting  to  $52.- 
85,  as  well  as  for  Interest,  attorney's  fees, 
and  statutory  damages,  alleging  that  defend- 
ant in  error  had  theretofore  issued  a  policy 
of  insurance  upon  the  life  of  Indiana  Cofleld, 
basing  their  right  of  recovery  chiefly  upon 
the  contention  that  said  camp  had  illegally 
canceled  said  policy,  and  denied  her  the 
right  of  membership  therein.  Defendant  in 
error  answered  by  special  exception,  general 
denial,  and  by  special  answer,  denying  that 
it  bad  ever  canceled  her  policy  or  denied  her 
membership,  but,  on  the  contrary,  that  she 
bad  faUed  and  refused  to  pay  certain  assess- 
ments and  dues,  which  authorized  It,  under 
the  terms  of  said  policy,  to  suspend  her  on 
accotmt  of  nonpayment,  averring,  however, 
that  it  bad  offered  to  reinstate  her,  provided 
she  would  comply  with  the  rules  and  regu- 
lations of  said  order  by  the  payment  of 
said  dues,  etc.,  which  she  declined  to  do.  A 
jury  was  waived,  and  the  case  was  tried  be- 
fore the  court,  who  rendered  judgment  In 
bdialf  of  plaintiff  in  error  for  the  sum  of 
$1.80  and  costs,  from  which  judgment  this 
appeal  Is  prosecuted. 

[1,  2]  The  court  filed  Its  conclusions  of 
fact  and  law  upon  the  request  of  plaintiff  in 
error,  from  which  it  appears  that  plaintiff 
In  error  had  failed  to  pay  her  assessment 
and  dues  for  several  months  preceding  the 


filing  of  said  suit,  and  that  she  had  not  been 
expelled  nor  denied  membership  by  reasou 
thereof;  but,  on  the  contrary,  said  defend- 
ant had  offered  to  reinstate  her  if  she  would 
pay  same  in  accordance  with  its  by-laws  and 
regulations,  that  said  policy  bad  never  in 
fact  been  canceled,  but  that  plaintiff  in  error 
had  failed  and  refused  to  pay  said  dues  and 
assessments,  and  declined  to  continue  her 
membership  therein,  and  concluded  as  matter 
of  law  therefrom  that  she  was  not  entitled  to 
recover  on  said  policy,  but  rendered  judg- 
ment in  her  favor  for  $1.80,  which  she  had 
improperly  paid  to  an  officer  of  the  subordi- 
nate lodge  not  authorized  to  receive  same. 

These  findings  are  assigned  as  error,  and, 
without  intending  to  intimate  that  they  i^re 
Incorrect,  we  cannot  review  «them  for  the 
reason  that  there  is  no  such  statement  of 
facts  as  can  be  considered  by  us,  in  that  the 
same  was  filed  more  than  30  days  after  the 
adjournment  of  court  without  any  order 
having  been  entered,  authorizing  the  same 
to  be  so  filed.  See  section  7,  Acts  of  32d  Leg. 
p.  266,  approved  March  31,  1911.  And  in  ad- 
dition to  this,  even  if  said  statement  had 
been  filed  in  due  time,  it  could  not  be  con- 
sidered for  the  further  reason  that  the  same 
is  not  prepared  in  accordance  with  the  law 
regulating  the  same. 

Finding  no  error  in  the  proceedings  Of  the 
trial  court,  its  judgment  ia  affirmed. 

Affirmed. 


MILLER  et  aL  y.  LAYNE  &  BOWLER  CO. 

(Court  of  Civil  Appeals  of  Texas.     El  Pasa 

Oct.  81,  1912.    On  Rehearing, 

Nov.  27, 1912.) 

1.  PlXADING  ({  174*)—    ANSWilB  —   SCPPUt- 

JiBNTAL  Petition— Rksfonbivenkss. 

An  allegation  of  the  supplemental  petition 
in  an  action  on  a  note  given  for  work  in'  drill- 
ing a  well,  denying  that  plaintiff  had  guaranteed 
that  the  water  was  of  a  certain  quality,  was  re- 
Bponsive  to  the  allegation  In  the  answer  that, 
after  the  development  of  a  well,  plaintitC  rep- 
resented that  the  water  equalled  1,000  gallons 
per  minute  of  a  quality  suitable  for  rice  irriga-. 
tion,  and  the  note  was  executed  in  consideration 
of  such  representations. 

[Ed.   Note.— For  other   cases,   see    Pleading, 
Cent  Dig.  I  342;   Dec  Dig.  I  174.*] 

2.  Apfkai.  and  Ebbob  (|  1040*)— HABiciiKss 
Ebbob — RuuNOS  on  Puiadinos. 

Any  error  in  overruling  an  exception  in  an 
action  on  a  note  given  for  drilling  water  wells, 
to  an  allegation  of  the  supplemental  petition 
denying  that  plaintiff  guaranteed  that  the  water 
was  any  certain  quaUty,  on  the  ground  that 
such  allegation  was  not  responsive  to  any  issue, 
was  harmless. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {|  4089-4106;    Dec  Dig.  | 

3.  Contracts  (t  198*)— Cohbtbtjotiow— 'Dio- 
gino  Wells. 

A  contract  for  drilling  water  wells  provided 
that  the  contractors  agreed  to  furnish  all  mate- 
rial and  labor  to  pot  down  "a  test  well  for  wa- 
ter," and  tliat,  in  case  they  find  sufficient  wa- 


•Vor  otbar  cum  •••  same  topic  and  sactlon  NUMBER  In  Deo.  Dig.  k  Am.  Dig.  Key-No.  Series  &  Rep'r  Index** 


Digitized  by 


Google 


342 


161  SOUTHAVESTBRN  REPORTER 


(Tex. 


ter-bearing  strata  to  Justify  them  in  doing  so 
in  their  opinion,  from  which  a  supply  not  less 
than  800  gallons  per  minute  could  be  obtained 
"suitable  for  irrigation"  purposes  as  shown  by 
test  wells,  they  will  develop  it,  and  that  the 
contractors  do  not  guarantee  a  well  of  any  cer- 
tain quantity  of  water,  and  the  contract  is 
made  upon  the  express  understanding  that  if 
the  contractors  fail  to  obtain  water,  they  shall 
be  under  no  obligation  to  the  owners,  but  that, 
if  they  should  not  succeed  in  getting  a  well  which 
would  produce  800  gallons  per  minute,  they 
should  receive  no  pay,  but,  if  the  well  would 
produce  800  gallons  per  minute,  the  owners 
shall  pay  the  sum  named.  Held,  that  the  con- 
tractors were  not  required  to  obtain  water 
suitable   for  irrigation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ff  861-883 ;   Dec.  Dig.  i  198.*] 

4.  Trial  (|  251*)— IpfsTBUcTiON — Issues. 

Even  though  an  issue  be  raised  by  the  evi- 
dence, it  shoujd  not  be  submitted  as  such  to 
the  jury  unless  raised  by  the  pleadings. 

CEd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  II  834-839 ;   Dec.  Dig.  {  261.*] 

6.  Fraud  (|  28*)— Acts  Constitutino. 

If  a  test  well  was  drilled  by  a  contractor 
according  to  his  contract,  the  fact  that  after  it 
was  completed  he  made  untrue  representations 
as  to  the  quality  of  the  water  would  not  con- 
stitute actionable  fraud  so  as  to  be  a  defense 
to  an  action  on  a  note  given  for  the  work. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent 
Dig.  H  8,  26;   Dec.  Dig.  |  28.*) 

6.   COMFBOHISK  AND   SETTUSMKNT   ({   15*)— EF- 
FECT. 

Whet«  persons  for  whom  a  water  well 
was  drilled  were  not  satisfied  with  it  when  it 
was  completed,  and  the  note  given  for  the  work 
was  not  executed  until  the  parties  had  consid- 
erable negotiations  and  some  mutual  conces- 
sions were  made,  the  owners  would  be  preclud- 
ed from  denying  the  validity  of  the  note  on  the 
ground  that  it  was  obtained  by  false  representa- 
tions as  to  the  quality  of  the  water;  it  having 
been  executed  in  compromise  of  existing  differ- 
ences. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  |S  51-53 ;  Dec.  Dig. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Norman  G.  Klttrell,  Judge. 

Action  by  the  layne  &  Bowler  Oompany 
against  Anson  Miller  and  others,  in  which 
defendants  pleaded  set-off.  From  a  judge- 
ment for  plaintiff,  detaidants  appeal.  Af- 
'  firmed. 

Harbept  Davenport,  of  BrovmsviUe,  and 
J.  H.  Davenport,  of  Houston,  for  appellants. 
Andrews,  Ball  ft  Streetman,  of  Houston, 
for  appellee. 

HIOGINS,  J.  Appellee,  a  corporation,  en- 
tered Into  a  written  contract  with  Anson 
Miller  and  Sylvester  Shaffer,  appellants,  by 
the  terms  of  -vvhich  appellee,  as  contractor, 
agreed  with  appellants,  as  owners,  to  put 
down  <»  certain  land  of  the  owners  a  test 
well  for  water.  Those  portions  of  the  con- 
tract material  to  a  consideration  of  the  rights 
of  the  parties  are  as  follows:  "(a)  Contrac- 
tors agree  to  fnmlsh  all  the  material,  ma- 
chinery and  labor  except  hereinafter  stated 
necessary  to  put  down  on  the  land  of  the 
owners,  hereinafter  described,  a  test  well  for 


water,  (b)  The  contractors  further  agree 
that,  in  case  they  encounter  sufficient  water- 
bearing strata  to  justify  them  doing  so,  in 
the  opinion  of  the  contractors,  from  which  a 
supply  of  wafer  of  not  less  than  eight  hun- 
dred (800)  gallons  of  water  per  minute  can 
be  obtained  suitable  for  irrigation  purposes 
as  shown  by  test  well,  they  will  develop 
same,  (c)  The  contractors  do  not  guarantee 
a  well  of  any  certain  quantity  of  water,  and 
this  contract  is  made  by  the  contractors 
only  upon  this  express  understanding:  That 
if,  for  any  reason. whatever,  the  contractors 
should  fail  in  their  attempt  to  obtain  water, 
the  contractors  shall  be  under  no  obligation 
to  the  owners  whatsoever,  and  no  liability 
shall  rest  upon  them  on  account  of  the  mak- 
ing of  this  contract  In  this  connection, 
however,  it  Is  understood  and  agrieed  that, 
If  the  contractors  should  not  succeed  in  get- 
ting a  well  that  will  produce  eight  hundred 
(800)  gallons  of  water  per  minute,  they  are 
to  receive  no  pay  und»  proposition  No.  2 
of  this  contract  They  are,  nevertheless,  to 
have  the  right  to  remove  such  of  their  ma- 
terial as  they  desire,  (d)  If,  however,  the 
well  put  down  is  capable  of  producing  eight 
hundred  (800)  gallons  of  water  per  minute, 
when  pumi)ed  to  its  capacity,  the  owner 
shall  pay  to  the  contractors  the  sum  of  $799.- 
78,  which  will  Include  a  No.  6  Layne  Ball- 
Bearlng  New  Model  Pump  and  one  24"  steel 
pit  properly  set  by  the  use  of  the  Layne  inter- 
locking coupling  device  and  20'  of  screen 
to  each  100'  of  hole  drilled.  In  addition  to 
this,  the  owners  agree  to  pay  to  the  con- 
tractors the  sum  of  $5.50  per  foot  on  the 
total  depth  of  the  bole,  and  $5  per  foot  for 
each  additional  foot  of  screen  used  In  access 
of  20'  to  each  100*  of  hole  driUed.  (e)  The 
owners  agree  to  pay  to  the  contractors  full 
settlement  in  cash  tiie  foregoing  amounts  as 
soon  as  well  has  tested  eight  hundred  (800) 
gallons  of  water  per  minute." 

iQy  virtue  of  said  contract  appellee  pro- 
ceeded to  bore  a  well  upon  the  land  described 
in  the  contract,  and  at  a  depth  of  482  feet 
they  encountered  a  water-bearing  strata 
which  they  proceeded  to  develop;  but  being 
unable  to  obtain  a  flow  of  800  gallons  per 
minute,  as  provided  by  the  contract,  they 
proceeded  deeper,  and  at  a  depth  of  about 
900  feet  they  encountered  another  water- 
bearing stratum,  which  they  developed,  and 
produced  a  flow  of  l,(t20  gallons  of  water 
per  minute.  Some  controversy  then  arose 
between  the  parties  as  to  whether  or  not  the 
well  complied  with  the  contract,  but  appel- 
lants finally  executed  in  payment  therefor 
their  joint  and  several  promissory  note  in 
the  sum  of  |3,918.90  in  favor  of  appellee, 
with  Interest  and  attorney's  fees,  and  upon 
which  this  suit  is  based.  Appellants  an- 
swered, admitting  the  execution  of  the  note 
described  in  the  petition,  and  admitted  that 


*ror  otlier  caaei  see  sam*  topic  and  section  NUHBBR  In  D«e.  Dig.  ft  Am.  Dig.  Key-No.  SorlM  v  Kap'r  Indoxo 
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plalntlfl  bad  a  good  cause  of  action,  except 
as  same  was  avoided  by  reason  of  the  special 
defenses  thereafter  pleaded,  and  which  will 
be  hereafter  adverted  to.  Upon  trial  the  Jury 
was  given  a  peremptory  Instruction  to  find 
In  favor  of  appellee  upon  the  note  sued  upon. 
As  to  certain  Items  pleaded  in  oCTset  by  de- 
fendants, the  Issues  Involved  therein  were 
submitted  to  the  Jury,  and  upon  this  cross- 
bill the  Jury  found  in  their  favor  in  the 
sum  of  $300,  which  was  deducted  from  the 
amount  due  upon  the  note  sued  upon,  and 
judgment  rendered  accordingly,  from  which 
appellants  prosecute  this  appeal,  assigning 
nnmerous  errors  alleged  to  liave  been  com- 
mitted. We  will  not  discuss  the  assignments 
in  detail,  for  the  reason  that  the  issues  in- 
volved uiKia  this  appeal  are  few,  and  the 
various  assignments  are  but  repetitions  pre- 
senting in  different  forms  these  Issues. 

[1]  In  appellants'  answer  it  was  averred 
that,  after  the  development  of  the  900-foot 
well,  appellee  stated  and  represented  that 
the  water  produced  therefrom  equalled  1,000 
gallons  per  minute,  of  a  quality  suitable 
for  rice  irrigation,  and  tliat,  in  consideration 
ot  tbese  representations,  defendants  executed 
tbe  note  sued  upon.  Appellee  In  a  supple- 
mental petition  denied  that  it  bad  guaranteed 
that  tbe  water  was.  of  any  certain  quality, 
and  to  tliis  allegation  appellants  excepted 
upon  tbe  ground  that  it  was  not  responsive 
to  any  Issue  raised  by  their  answer  and 
was   immaterial  and  irrelevant 

[2]  If  their  contentions  were  correct,  the 
overruling  of  the  exception  would  have  been 
liannless  error.  But  we  think  it  was  re- 
sponsive to  the  allegation  in  their  answer 
that  the  note  was  executed  in  consideration 
of  representations  and  assurances  that  the 
water  produced  from  the  well  was  suitable 
for  rice  irrigation.  Passing  to  a  considera- 
tion of  tbe  correctness  of  the  court's  action 
in  peremptorily  instructing  the  Jury  to  find 
in  favor  of  the  appellee  upon  tbe  note  sued 
upon,  we  think  the  court  committed  no  error 
In  this  respect 

[1]  In  the  first  place,  a  careful  considera- 
tion of  the  contract  will  disclose  that  It  im- 
jtosed  no  obligation  upon  the  Layne  &  Bowler 
Company  to  produce  a  well  whose  water 
would  be  suitable  for  rice  irrigation;  they 
obligated  themselves,  by  the  clause  which 
we  have  designated  as  "a,"  merely  to  put 
down  "a  test,  well  for  water."  Clause  "b" 
is  tbe  only  one  which  even  hints  at  any  ob- 
ligation to  produce  water  of  any  given  qual- 
ity, and  this  obligation  has  reference  to  the 
'developing  of  the  well  and  the  water  after 
It  has  been  bored,  rather  than  to  Its  original 
boring.  In  other  words,  this  claus^  imposes 
upon  them  an  obligation  to  develop  the  water 
after  they  reached  the  water-bearing  stia- 
tom.  In  the  event  only  the  contractor  was  of 
tbe  oi^lpn  that  it  w^s  suitable  for  Irrigation 
purposes  and  would  produce  not  less  than 


800  gallons  per  minute.  Tbe  only  thing 
whldi  tlie  contractor  guaranteed  under  the 
contract  was  that  tbe  well  should  produce 
800  gallons  of  water  per  minute;  all  <tf 
whldh  is  more  fully  sbown  by  the  remain- 
ing clauses  "c,"'  "d,"  and  "e" — especially 
clause  "e,"  which  provides  that  the  owners 
would  pay  as  soon  as  the  well  has  tested  800 
gallons  of  water  per  minute,  the  condition  of 
payment  being  dependent  upon  amount  and 
not  quality.  We  think  the  construction 
which  we  place  upon  this  contract  dearly 
correct;  but  i'  ^e  should  be  in  error  in 
this  respect,  defendants'  answer  is  insuffi- 
cient to  raise  the  issue  of  want  of  failure  of 
consideration  upon  which  the  defense  is 
predicated. 

[4]  A  careful  examination  of  the  defend- 
ants' answer  discloses  that  it  Is  nowhere  al- 
leged that  under  the  terms  of  the  contract 
entered  into  between  the  parties,  the  ap- 
pellee was  under  any  obligation  to  bore  a 
well  which  would  produce  water  suitable  for 
irrigation  purposes;  and,  in  tbe  absence  of 
any  such  allegation,  it  would  have  been  error 
for  the  court  to  have  submitted  such  an  is- 
sue, even  if  it  were  raised  by  the  evidence. 
Loving  V.  Dixon,  56  Tex.  75;  Railway  Co. 
V.  Sllegman,  23  &  W.  298;  Traction  Co.  v. 
Jamison,  38  Tex.  Civ.  App.  55,  85  S.  W.  306. 
It  ia  true  it  is  alleged  In  the  answer  that 
after  the  well  had  been  developed,  the  appel- 
lee represented  to  and  assured  appellants 
that  the  water  was  suitable  for  rice  irriga- 
tion, and  that  the  note  was  executed  in 
consideration  solely  of  these  representations; 
but  this  is  not  sufficient  to  relieve  appellants 
from  the  necessity  of  directly  averring  that 
the  contract  required  them  to  produce  water 
suitable  for  rice  irrigation,  and  it  does  not 
raise  the  issue  of  a  failure  of  consideration. 
If  their  contract  did  not  require  them  to 
furnish  a  well  producing  water  adapted  to 
such  purposes,  the  fact  that  they  may  have 
made  such  representations  and  assurances 
after  completion  would  not  then  Impose  such 
an  obligation  upon  them.  As  to  the  issue  of 
fraud  suggested  by  the  alleged  falsity  of  tbe 
statements  made  in  regard  to  the  quality  of 
the  water,  appellants'  answer  does  not  seem 
to  have  been  based  upon  fraud  alleged  to 
have  been  perpetrated  in  procuring  the  note, 
defendants  treating  the  same  as  raising  the 
Issue  of  a  want  of  consideration  rather  than 
fraud;  and  we  do  not  think  the  answer  suffi- 
cient to  raise  any  issue  of  fraud  in  the  execu- 
tion and  dellveiy  of  the  note. 

[5]  But  if  the  answer  could  be  properly 
so  treated  as  sufficient,  under  tbe  view  which 
we  take  of  tbe  rights  of  tbe  parties  as  de- 
termined by  tbe  written  contract  entered 
into  between  them,  no  such  issue  of  fraud 
could  be  raised  by  the  mere  fact  that  after 
it  bad  completed  its  contract  in  accordance 
wltb  the  terms  thereof,  appellee  may  have 
made  representations  in  regard  to  tbe  qual- 
ity of  the  water  which  were  not  in  fact  true. 
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as  Its  right  to  compensation  had  been  fixed 
by  compliance  with  the  terms  of  its  contract. 

[I]  Furthermore  it  is  apparent,  from  the 
testimony  of  the  defendants  themselves,  that 
they  were  not  satisfied  with  the  well  when 
it  was  developed,  and  the  note  was  not  exe- 
cuted untU  considerable  negotiations  had  tak- 
en place  between  the  parties  and  some  con- 
cessions made  by  appellee  in  regard  to  off- 
sets and  counterclaims  asserted  by  the  appel- 
lants. Under  such  clrcnmstances,  appellants 
would  be  precluded  from  denying  the  validity 
of  the  note,  because  it  was  executed  in  settle- 
ment and  compromise  of  the  differences  then 
existing  between  the  parties. 

With  reference  to  certain  issues  of  partner^ 
ship  and  issues  in  regard  to  the  original  con- 
tract and  the  alleged  supplemental  contract, 
these  are  of  no  merit  In  reply  thereto,  it  Is 
sufficient  to  say  that  this  suit  and  plaintiff's 
cause  of  action  herein  is  based  upon  the 
Joint  and  several  promissory  note  of  a[^>el- 
lants,  and  these  questions  could  not  arise  un- 
der those  circumstances. 

Affirmed^ 

On  Rdiearlng. 

Appellants'  motion  for  rehearing  herein  to 
overruled.  In  our  original  opinion  we  stated 
what  we  conceived  to  be  all  of  the  material 
facts  In  the  case,  but  appellants  have'  filed 
motion  for  additional  conclusions  of  fact, 
and,  in  deference  to  this  motion,  we  file  the 
following  additional  conclusions: 

The  well-drilling  contract  referred  to  in 
the  opinion,  in  its  entirety,  reads  as  follows: 

"The  State  of  Texas,  County  of  Harris— 
This  memorandum  of  agreement  made  and 
entered  into  this  15tb  day  of  April,  1910, 
by  and  between  the  Layne  &  Bowler  Ck>m- 
pany,  a  corporation,  hereinafter  called  the 
.contractors,  and  Sylvester  Shaffer  and  Anson 
Miller  of  Anahuac,  CSiambers  county,  Texas, 
hereinafter  called  the  owners.    Witnesseth: 

"Proposition  Na  L 

'^  O>ntractors  agree  to  furnish  all  the 
material,  machinery  and  labor  except  here- 
inafter stated  necessary  to  put  down  on  the 
land  of  the  owners,  hereinafter  described,  a 
test  well  for  water. 

"2.  The  well  shall  be  put  down  at  a  point 
to  be  designated  by  the  owners  on  the  follow- 
ing described  land,  to  wit,  being  James  Price 
160  survey. 

"3.  The  ovmers  agree  to  furnish  a  25  H.  P. 
J.  I.  Case  traction  engine,  lumber  and  naila 
for  derrick. 

"4.  The  contractors  and  owners  each  agree 
to  keep  a  correct  account  of  all  moneys  spent 
on  this  work,  including  all  freight,  drayage 
and  transportation  to  Anahuac  and  return; 
and  the  owners  agree  to  pay  to  the  contrac> 
tors  In  cash  upon  completion  of  this  teat,  the 
activil  cost  of  work  plus  25%. 


"Proposition  No.  2. 

"1.  The  contractors  further  agree  that,  to 
.case  they  encounter  sufficient  water-bearing 
strata  to  Justify  them  doing  so,  in  the  opin- 
ion of  the  contractors,  from  which  a  supply 
of  water  of  not  less  than  eight  hundred  (800) 
gallons  of  water  per  minute  can  be  obtained 
suitable  for  irrigation  purposes  as  shown  by 
test  well,  they  will  develop  same. 

"2.  The  contractors  agree  to  furnish  all 
material,  machinery  and  labor  to  drill  the 
well ;  setting  same  with  11%"  casing  and  fin- 
ishing the  same  with  Layne  patent  screen, 
or  Layne  Shutter  screen,  at  the  option  of  the 
contractors. 

"3.  The  owners  agree  to  do  all  hanling  In 
conneetion  with  said  well  and  to  furnish  the 
derrick;  said  derrick  to  remain  the  prop^ty 
of  the  owner. 

"4.  The  contractors  do  not  guarantee  • 
well  of  any  certain  quantity  of  water,  and 
this  contract  Is  made  by  the  contractors  only 
upon  this  express  understanding:  That  if, 
for  any  reason  whatever,  the  contractors 
should  fall  In  their  attempt  to  obtain  water, 
the  contractors  shall  be  under  no  obligation 
to  the  owners  whatsoever,  and  no  liability 
ahall  rest  upon  them  on  account  of  the  mak- 
ing of  this  contract.  In  this  connection,  how- 
ever. It  to  understood  .and  agreed  that  if 
the  contractors  should  not  succeed  in  get- 
ting a  well  that  will  produce  eight  hundred 
(800)  gallons  of  water  per  minute,  they  are 
to  receive  no  pay  under  proposition  No.  2  of 
this  contract  They  are,  neverthdess,  to 
have  the  right  to  remove  such  of  th^  ma- 
terial as  they  desire. 

"Hi.  If,  however,  the  well  put  down  to  capa- 
ble of  producing  eight  hundred  (800)  gallons 
of  water  per  minute,  when  pumped  to  its 
capacity,  the  owner  sliall  pay  to  the  contrac- 
tors the  sum.  of  $799.78,  which  will  Indnde 
a  No.  6  Layne  BaU-Bearing  New  Modri  Pump 
and  one  24"  steel  pit  properly  set  by  the  use 
of  the  Layne  interlocking  coupling  device 
and  20'  of  screen  to  each  100'  of  hole  drUl- 
ed.  In  addition  to  thto,  the  owners  agree  to 
pay  to  the  contractors  the  sum  of  $5.60  per 
foot  on  the  total  depth  of  the  hole,  and  $6.00 
per  foot  for  each  additional  foot  of  screen 
used  in  excess  of  20*  to  each  100'  of  hole 
drilled. 

"Terms. 

"6.  The  owners  agree  to  pay  to  the  con- 
tractors full  settlement  in  cash  the  forego- 
ing amounts  as  soon  as  well  has  tested  eight 
hundred  (800)  gallons  of  water  per  minute. 

"In  testimony  whereof  witness  our  hands 
and  seal  thto  the  16th  day  of  April  A.  D.« 
1910. 

"[SeaL]    [Signed]  Layne  &  Bowler  Co., 
"By  Jno.  Ilfrey,  Sec.  ft  Treaa. 

"Anson  Miller,  Sylvester  Shaffer,  Owners." 

We  decline,  to  make  any  further  finding  of 
fact,  believing  that  all  material  facts  at» 
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Stated  In  the  original  opinion.  We  make  the 
additional  concInBlou  as  to  the  contents  of 
the  aboTe-mentioned  contract  In  deference 
only  to  the  Insistence  of  appellants  that  we 
hare  not  correctly  interpreted  the  contract 


KEASI/BR  LUMBER  CO.  et  aL  t.  CLARK. 

(Conrt  of  CSvil  Appeals  of  Texas.  Tezarkana. 

Nov.  14,  1912.) 

1.  Afpkai.  and    Ebbob    (I    78*)— Obdeb   Ap- 

FEALABLK. 

An  order  to  preserve  the  property  under 
tiie  control  of  tiie  court  in  replevin  is  inter- 
locutory, and  not  appealable. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  426,  464-183 ;  Dec.  Dig.  { 
78.*] 

2.  Apfbai.  and  Ebbob  (I  71*)— Appealable 

OBDBBS— COUPELLINO    AoCBPtANCK    OP    RB- 

pi.BviN  Bond— Pboceedinos. 

Where  defendant  in  replevin  showed  that 
the  property  in  controversy  was  levied  on  by  a 
constable  who  refused  to  accept  a  sufficient 
replevy  bond,  and  prayed  that  the  constable 
be  compelled  to  accept  the  bond  and  deliver 
the  property  to  defendant,  the  proceeding  re- 
sulting in  granting  the  relief  demanded  could 
not  be  treated  as  one  granting  a  temporary 
mandatory  injunction,  within  Rev.  St  1911, 
arts.  4644-4646,  allowing  appeals  from  orders 
granting  or  dissolving  temporary  injunctions, 
but  the  proceeding  must  be  treated  as  one  for 
mandamns  independent  of  the  replevin  action. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  386-401;  Dec.  Dig.  ^ 
71-*) 

8.  Bbflevih  (I  48*)-CDanroDT  of  Pbopbbxt 

— Obdbbs. 

Where  the  officer  in  replevin  has  ac- 
cepted the  bond  tendered  by  plaintiff,  and  has 
delivered  the  property  in  controversy  to  him, 
the  court  on  the  petition  of  defendant  may  not 
require  the  officer  to  accept  defendant's  bond 
and  deliver  to  him  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  179;    Dec.  Dig.  |  48.*] 

4.  CoTTBTS  (i  122*)— Amount  in  Contbovebst 

— Pleading. 

Where  the  petition  for  mandamus  in  the 
district  court  to  compel  an  officer  to  accept  a 
replevy  bond  and  dcQiver  property  in'  contro- 
versy to  the  principal  obligor  therein  did  not 
show  the  value  of  the  property,  the  court  did 
not  acquire  Jurisdiction,  since  to  give  the  court 
ioriadiction  the  value  of  the  property  must 
bavp  been  less  than  $200  or  more  than  $500. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.   {  427;    Dec.  Dig.  i  122.*] 

Appeal  from  District  Court,  Harrison 
Connty;  H.  T.  Lyttleton,  Judge. 

Action  by  the  Keasler  Lumber  Company 
against  Chesley  Clark,  who  filed  a  petition 
to  compel  T.  J.  Johnson,  a  constable,  to 
accei>t  a  replevin  bond,  and  deliver  the  prop- 
erty to  defendant  From  a  Judgment  grant- 
ing relief  on  the  petition,  plaintiff  and  the 
oonstahle  appeal.     Reversed  and  dismissed. 

Beard  &  Davidson,  Jno.  W.  Scott,  and  R.  A. 
Ball,  all  of  Marshall,  for  appellants.  Jones, 
Bibb  *  Soott,  of  Marshall,  for  appellee. 

WIX'LSON,  C.  J.  The  Keasler  Lumber 
Company  sued  Chesley  Clark  for  the. title 


and  possession  of  a  wagon,  several  mules, 
some  harness,  etc.,  and  on  April  12, 1912,  pro- 
cured the  issuance  of  a  writ  of  sequestration, 
which  on  the  same  day  was  levied  on  the 
property  by  T.  J.  Johnson,  a  constable.  June 
2,  1912,  Clark,  as  foimd  by  the  court  below, 
presented  a  good  and  sufficient  replevy  bond 
to  the  constable,  who  declined  to  accept  and 
approve  it  June  6, 1912,  the  lumber  company 
presented  a  replevy  bond  to  the  constable, 
and  he  accepted  and  approved  it  June  7, 
1912,  Clark  petitioned  the  court  as  follows : 
"Now  comes  the  defendant  Chesley  Clark 
and  shows  that  heretofore,  to  wit  on  or 
about  the  4th  day  of  April,  1912,  the  per- 
sonal '  property  described  in  the  plaintiff's 
original  petition  in  this  cause  and  in  the 
plaintiff's  amended  petition  was  levied  upon 
by  T.  J.  Johnson,  constable,  and  the  defend- 
ant was  dispossessed  of  same,  and  that  on, 

to  wit  on  the day  of  May,  1912,  the 

said  defendant  presented  to  the  said  T.  J. 
Johnson,  officer  aforesaid,  a  good  and  suf- 
ficient replevy  bond  conditioned  as  required 
by  law,  with  more  than  two  good  sureties, 
to  wit  W.  H.  KiUingsworth.  Ike  Killings- 
worth,  and  Lee  KiUingsworth,  and  said  de- 
fendant requested  said  officer  aforesaid  to 
accept  the  said  bond  and  approve  the  same, 
and  demanded  that  the  said  property  levied 
upon  by  said  officer  In  said  suit  be  turned 
over  to  the  said  defendant;  that  the  said 
T.  J.  Johnson  refused  to  accept  and  approve 
the  said  bond  for  no  other  reason  than  that  he 
claimed  that  the  same  came  too  late.  Where- 
fore the  defendant  prays  that  notice  be  issued 
at  once,  and  that  the  said  T.  J.  Johnson  be  cit- 
ed to  appear  before  this  honorable  court  and 
that  he  be  required  to  approve  the  said  bond 
and  turn  over  to  the  defendant  the  said  prop- 
erty, dating  the  approval  of  the  said  bond  as 
of  the  date  that  the  same  was  actually  tender- 
ed and  presented  to  him."  The  petition  was 
verified  by  Clark's  affidavit  June  8,  1912, 
the  constable  filed  a  sworn  answer  denying 
that  Clark  had  ever  presented  a  replevy 
bond  to  him,  and  averring  that  on  June  6, 
1912,  the  lumber  company  had  presented 
such  a  bond  to  him,  and  that  on  the  day  it' 
was  presented  he  approved  it  and  delivered 
the  property  to  said  lumber  company.  June 
8,  1912,  the  court  after  hearing  testimony 
offered  by  the  parties,  decreed  as  follows: 
"It  Is  adjudged,  decided,  and  decreed  that 
the  said  replevy  bond  bearing  date  of  June 
1,  1912,  with  Chesley  Clark  as  principal  and 
W.  H.  KiUingsworth,  Ike  KUllngsworth  and 
Lee  KiUingsworth  as  sureties  la  hereby  ap- 
proved as  of  date  June  2,  1912,  and  the  said 
T.  J.  Johnson  aforesaid  is  required  to  turn 
over  to  the  said  Chesley  Clark  the  posses- 
sion of  the  said  property  at  once."  The  con- 
stable and  the  lumber  company,  which  also 
had  filed  an  answer  contesting  the.  right  of 
Clark  to  the  relief  be  asked,  prosecute  the 
appeal  to  this  court 
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[1]  If  tbe  order  should  be  treated,  as  ap- 
pellee contends  it  should  be,  as  an  ordinary 
one  for  the  purpose  of  preserving  proper^ 
under  the  control  of  the  court  during  the 
pendency  of  the  lumber  company's  suit 
against  Clark,  the  appeal  should  be  dismissed 
for  want  of  jurisdiction  in  this  court  to  hear 
and  determine  it ;  for  such  a  judgment  would 
be  Interlocutory.  Lumber  Co.  v.  Williams, 
71  Tex.  444,  9  S.  W.  436;  Linn  v.  Aram- 
bould,  55  Tex.  611.  Except  in  cases  specially 
provided  for  by  statute,  this  court  has  iMwer 
to  review  final  judgments  only.  Fidelity 
Funding  Co.  v.  Hlrshfleld,  41  Tex.'  Civ.  App. 
517,  91  S.  W.  246;  Baumberger  v.  Allen,  101 
Tex.  352,  107  S.  W.  526. 

[2,  3]  If  the  order  should  be  treated  as 
the  lumber  company  and  constable  treat  It — 
not  as  an  ordinary  one,  but  as  one  granting 
a  temporary  mandatory  Injunction — then  by 
virtue  of  the  statute  (articles  4644  to  4646, 
Revised  Statutes  of  1911)  an  appeal  could  be 
prosecuted,  notwithstanding  the  judgment 
was  an  Interlocutory  one,  and  it  would  be 
the  duty  of  this  court  to  dispose  of  It  on  Its 
merits.  In  that  event,  it  conclusively  ap- 
pearing from  testimony  in  the  record  that 
the  constable  bad  accepted  and  approved  the 
replevy  bond  tendered  to  him  by  the  lumber 
company,  and  that  by  virtue  of  the  bond  it 
held  possession  of  the  property,  we  would 
vacate  the  order  of  the  court  below  and  dis- 
solve the  injunction,  on  the  ground  that  It 
required  the  officer  to  do  something  he  law- 
fully could  not  do;  for  we  think  It  should 
not  be  assumed  that  the  lumber  company 
would  return  the  property  to  him.  Unless 
it  did  he  could  obtain  possession  thereof  only 
by  force.  As  he  did  not  have  a  right  forci- 
bly to  resume  possession  of  the  property,  he 
could  not  without  violating  the  law  comply 
with  the  order  of  the  conrt  The  officer 
should  not  have  been  placed  In  a  position 
where  If  he  complied  wfth  the  order  he  must 
violate  the  law  and  snbject  himself  to  a 
suit  by  the  lumber  company  tqjr  damages, 
and  where,  If  he  did  not  comply  with  it, 
,  he  would  subject  himself  to  punishment  by 
the  court  for  contempt 

However,  we  have  concluded  that  the  case 
should  not  be  viewed  as  one  granting  a  tem- 
porary injunction  in  the  suit  of  the  lumber 
company  against  Clark,  and  therefore  ap- 
pealable under  the  statute  referred  to,  but 
that  It  should  be  viewed  as  a  suit  by  Clark 
against  the  constable  fpr  a  mandamus,  in- 
dependent of  the  lumber  company's  suit 
The  effect  of  the  order.  If  complied  with, 
would  not  be  temporary,  in  the  sense  that 
it  would  give  to  Clark  the  possession  of  the 
property  subject  to  a  right  in  the  court, 
shonld  It  be  made  to  appear  during  the  pend- 
ency of  the  suit  that  he  should  do  so,  to 
revoke  It  and  thereby  restore  the  possession 
of  the  property  to  the  officer,  bat  it  would  be 
permanent,  in  the  sense  that  It  would  give 


to  Clark  the  possession  of  the  property  dur- 
ing the  pendency  of  the  suit,  without  a  right 
in  the  court  during  that  time  to  deprive  him 
of  It;  for  certainly,  having  directed  the  prop- 
erty to.be  delivered  to  Clark  on  his  bond, 
conditioned  as  the  law  directed,  and  a  de- 
livery thereof  having  been  accordingly  ihade, 
the  court  could  not  by  merely  revoking  bis 
order  restore  the  possession  of  the  property 
to  the  constable. 

[4]  Treating  the  proceedings  as  an  inde- 
pendent suit  by  Clark  for  a  mandamus,  we 
think  the  judgment  should  be  reversed  and 
the  cause  dismissed,  because  it  does  not  ap- 
pear from  the  petition  for  the  writ  that  the 
court  below  had  power  to  hear  and  deter- 
mine It  To  give  that  court  jurisdiction,  the 
value  of  the  property  must  have  l>een  less 
than  $200  or  more  than  $600  (Lazarus  ▼. 
Swafford,  16  Tex.  Civ.  App.  367,  39  S.  W. 
889;  Blgby  v.  Brantley,  38  Tex.  Civ.  App. 
44,  85  S.  W.  311 ;  Calhoun  v.  Wren,  26  Tex. 
Civ.  App.  618,  64  S.  W.  786) ;  and  whether  It 
was  either  did  not  appear  from  the  allega- 
tions in  the  petition  (Llllard  v.  Freestone 
County,  23  Tex.  Civ.  App.  363,  57  S.  W. 
339;  Needham  v.  Austin  Electric  By.  Co.. 
127  S.  W.  904;  Royal  Fraternal  Union  t. 
Bedford,  105  S.  W.  523). 


F.  T.  RAMSE7  &  SON  v.  COOK  et  aL 

(Oourt  of  Civil  Appeals  of  Texas.  Austin. 
May  20,  1912.  On  Motion  for  Rehearing. 
June  20,  1912.  On  Appellant's  Motion  for 
Rehearing,  Oct  16,  1912.) 

1.  Veituk  (I  32*)— Pbivilkoe— Waivkb. 

Defendants,  by  a  motion  to  quash  under 
Rev.  St  1895,  art  1243,  entered  their  appear- 
ance at  the  next  term,  and,  as  article  1241  de- 
clares that  an  appearance  shall  have  tlie  same 
force  and  effect  as  if  citation  had  been  duly  la- 
sued  and  served,  the  motion  did  not  bar  them 
from  filing  a  plea  of  privilege  to  be  sued  in 
another  county,  for  that  plea  need  not  be  filed 
until  citation  has  been  served. 

[Ed.  Note.— For  other  cases,  see  Venne,  Cent 
Dig.  §1  47-50;   Dec  Dig.  i  82.  •] 

2.  PaiNCIPAl,  AND  AOBNT  (|  84*)— GOirTRACTS 
— CONSTBUCTION. 

Where  defendants  employed  plaintiff  to 
sell  nursery  stock  for  them  under  a  written 
contract  providing  that  defendants  would  al- 
low plaintiS  50  per  cent  of  the  price  qaoted, 
but  that  he  shoold  bear  all  expenses  in  selling, 
delivering,  and  collecting,  and  shonld  owe  and 
pay  defendants  for  all  stock  shipped  to  him 
whether  delivered  or  not,  defendants  should  not 
l>e  charged  with  any  amoant  for  sales  on- 
collected,  whether  the  same  be  represented  by 
notes  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  221 ;   Dec.  Dig.  i  84.*] 

On  Motion  for  Rehearing. 

8.  VsNUB  ({  32*)— PaiviusoB— Waivmb. 

The  filing  of  a  cross-action  and  a  trial  on 
the  merits  waived  the  privilege  of  defendants 
to  be  sned  In  another  county,  being  eqiiivalent 
to  the  institution  of  a  new  suit  by  defendants 
invoking  a  Jurisdiction  of  the  court 

[E3d.  Note.— For  other  cases,  see  Venue.  Gent. 
T>ig.  U  47-«);   Dec.  Dig.  |  32.*] 
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Appeal  from  Coleman  County  Court;  T. 
J.  White,  Judge. 

Action  by  O.  T.  Cook  and  another  against 
F.  T-  Ramsey  &  Son,  begun  In  justice  court 
■  There  was  a  Judgment  for  plaintiffs,  and  on 
defendants'  appeal  to  the  county  court  Judg- 
ment was  again  rendered  for  plaintiffs,  and 
defendants  appeal.    Reformed  and  rendered. 

Weatherred  ft  McDanlel,  of  Coleman,  for 
appellants.  T.  H.  Strong  and  Woodward~*& 
Baker,  all  of  Coleman,  for  appellees. 

Findings  of  Fact. 

JENKINS,  J.  This  suit  originated  In  a 
Justice's  court  In  Coleman  coimty  upon  an  ac- 
count alleged  to  hare  been  due  T.  W.  Oallo- 
way  for  selUng  fruit  trees  for  appellants, 
and  transferred  to  appellee  Cook,  and  pay- 
ment thereof  guaranteed  by  Galloway.  Ram- 
sey ft  Son  are  nurserymen,  whose  residences 
are  In  Travis  county,  Tex.  They  employed 
Oalloway  under  a  written  contract  to  sell 
nursery  stock  for  them.  Said  contract  pro- 
Tided,  among  other  things,  that  "they  (Ram- 
sey ft  Son)  will  allow  party  of  the  second  part 
(OaUoway)  50%  of  the  price  quoted  In  their 
catalogue  for  selling  and  delivering  nursery 
stock ;  but  said  party  of  the  second  part  is 
to  bear  all  expenses  in  selling,  delivering 
and  collecting.  •  •  •  Party  of  the  sec- 
ond part  owes  and  will  pay  said  Ramsey  ft 
Son  for  all  stock  shipped  to  him,  whether  It 
Is  delivered  or  not."  Oalloway  made  out  an 
acooant  against  Ramsey  &  Son,  showing  a 
balance  due  him  of  $119.13.  In  this  account 
he  charged  Ramsey  ft  Son '  with  certain  notes 
takoi  In  payment  of  stock  sold,  which  notes 
have  not  'been  paid,  but  were  In  the  hands 
of  appellee  Cook's  attorney  at  the  time  of 
the  trial  hereof,  having  been  delivered  to 
him  by  said  OaUoway.  In  the  Justice's  court 
appellants  moved  to  quash  the  citation 
against  them,  which  motion  was  sustained, 
and  the  case  was  continued.  At  the  next 
term  of  said  court  appellants  filed  a  plea  of 
privilege  to  be  sued  In  Travis  county,  alleg- 
ing that  the  pretended  transfer  and  guaranty 
of  the  account  sued  upon  was  fictitious,  and 
made  with  the  fraudulent  purpose  of  at- 
tempting to  confer  jurisdiction  in  Coleman 
county.  Appellee  Cook  moved  to  strike  out 
said  plea  of  privilege  for  the  reason  that 
appellants,  by  filing  a  motion  to  quash  the 
citation  served  on  them,  had  waived  the  right 
to  file  said  plea  of  privilege.  Said  motion 
was  sustained,  and  Judgment  was  rendered 
for  the  amount  sued  for.  Similar  action  was 
bad  on  said  plea  In  the  county  court,  and  a 
like  Judgment  was  rendered  therein. 

Opinion. 

[1]  The  action  of  the  court  In  striking 
ont  aniellants'  plea  of  privilege  was  extot. 
Sodi  pleft  was  filed  in  due  order  of  pleading. 
Hallway  Co.  t.  Lynch,  7S  S.  W.  67,  and  au- 
thorities there  cited.  Appellants  iwere  not 
reqnlred  to  file  their  plea  of  privilege  until 


the  next  term  of  the  Justice's  court  after 
quashing  said  citation,  for  the  reason  that 
they  were  not  In  court  until  that  time.  By 
making  said  motion  they  entered  thrir  ap- 
pearance at  the  next  term  of  said  court. 
Article  1243,  R.  S.  What  was  the  effect  of 
such  entry  of  appearance?  Article  1241  de- 
clares that  an  appearance  "shall  have  the 
same  force  and  effect  as  if  citation  had  been 
duly  Issued  and  served  upon  hui,  as  provid- 
ed by  law."  Had  citation  to  the  next  term 
of  said  Justice's  court  been  duly  Issued  and 
served  upon  appellants,  it  could  not  be 
doubted  that  they  would  have  had  the  right 
to  file  their  plea  of  privilege,  which  they  did 
file  at  said  term  of  said  court 

Appellee  Cook  cites  us  to  the  case  of  Tork 
V.  State,  73  Tex.  661,  11  S.  W.  869,  in  sup- 
port of  the  ruling  of  the  trial  court  in  this 
case.  In  that  case  the  written  contract  of 
lease  upon  which  the  suit  was  brought  pro- 
vided that  such  suit  should  be  brought  in 
Travis  county,  Tex.  It  was  brought  in  that 
county.  Tork  did  not  dalm  the  privilege  of 
being  sued  elsewhere,  but  his  contention  was 
that  the  process  of  the  state  of  Texas  could 
not  run  beyond  its  borders,  and  consequently 
the  attempted  service  upon  him  In  Missouri 
did  not  give  the  court  Jurisdiction  to  try  the 
case  which  the  state  had  brought  against 
him.  He  made  a  motion  to  quash  the  service 
upon  him.  The  Supreme  Court  held  that 
this  motion  operated  to  enter  his  appearance, 
and  had  the  same  force  as  a  citation  legally 
served.  Having  thus  brought  himself  into 
court  the  court  had  power  to  render  Judg- 
ment in  the  case.' 

[2]  2.  As  we  cannot  know  whether  or  fiot 
the  evidence  npon  another  trial  will  sustain 
appellants'  plea  of  privilege,  we  deem  it 
proper  to  Indicate  our  construction  of  the 
contract  between  appellants  and  OaUoway. 

As  we  construe  said  contract  60  per  cent. 
of  the  value  of  all  of  the  nursery  stock  ship- 
ped to  Galloway  was  chargeable  to  him,  and 
Ramsey  ft  Son  cannot  be  charged  with  any 
amount  of  said  sales  uncollected,  whether 
the  same  be  represented  by  notes  or  other- 
wise. Said  notes  should  not  be  charged  to 
Ramsey  ft  Son,  but  to  Galloway. 

For  the  error  of  the  court  in  striking  out 
appellants'  plea  of  privilege,  and  refusing 
to  allow  them  to  Introduce  evidence  thereon, 
the  Judgment  herein  is  reversed,  and  this 
case  is  remanded. 

Reversed  and  remanded. 

On  Motion  for  Rehearbig. 
[3]  Upon  a  former  day  of  the  present 
term,  we  reversed  and  remanded  this  case 
for  the  error  of  the  trial  court  in  striking 
out  appellants'  plea  of  privilege.  The  briefs 
of  the  parties  did  not  call  onr  attention  to 
the  fact  that  appellants  filed  a  cross-action 
against  appellee  OaUoway,  asking  Judgment 
against  him  for  $M.40,  by  reason  of  matters 
growing  out  of  the  contract  sued  on.    Ap- 
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pellees  have  called  our  attention  to  this  fact 
on  motion  for  rehearing. 

The  filing  ot  said  cross-action  and  a  trial 
thereon  on  Its  merits  was  equivalent  to  the 
Institution  and  trial  of  a  new  suit  brought 
by  appellants  against  appeOee  Galloway,  and 
by  such  action  appellants  Invoked  the  juris- 
diction of  the  trial  court  Thomdale  Mer- 
cantile Co.  y.  Evans  &  Lee,  146  S.  W.  1053 ; 
Kolp  y.  Shrader,  131  S.  W.  860. 

The  motion  for  rehearing  Is  granted,  and 
the  Judgmait  of  the  trial  court  Is  affirmed. 

Affirmed. 

On  Appellants'  Motion  for  Rehearing. 

As  stated  in  the  original  opinion  in  this 
case,  this  court  is  called  upon  to  construe 
the  written  contract  sued  on.  In  our  Judg- 
ment on  appellees'  motion  for  rehearing  we 
overlooked  this  fact  and  affirmed  the  Judg- 
ment of  the  trial  court  for  the  full  amount 
The  uncollected  sales,  amounting  to  $86.95, 
as  shown  by  the  notes,  and  which  in  the 
Judgment  of  the  trial  court  were  charged 
against  Ramsey  &  Son,  should  be  charged 
against  Cook.  This  will  reduce  the  judg- 
ment against  Ramsey  &  Son  by  that  amount 

Appellants'  motion  for  a  rehearing  is  grant- 
ed, and  the  Judgment  of  the  trial  court  is 
here  reformed  so  that  the  appellees  recover 
of  the  appellants  for  the  sum  of  $32.18,  with 
Interest  at  the  rate  .of  six  per  cent  per  an- 
num from  January  1,  1911. 

Reformed  and  rendered. 


ALLBN  y.  ABERNETHY  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Nov,  18,  1912.) 

1.  COURTIKS  (I  167*)— Wabrants  —  Negotia- 
BrLITT. 

Warrants  issaed  by  the  commissioners' 
court  to  pay  a  contractor  conatructuig  a  court- 
hoase  are  mere  orders  on  the  treasurer  to  pay 
the  amounts  named,  and  are  nonnegotiable,  and 
the  contract  for  the  work  may  not  make  them 
negotiable  so  as  to  entitle  a  purchaser  thereof 
to  the  rights  of  an  innocent  purchaser. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  J  249;   Dec.  Dig.  |  167.*] 

2.  QOUNTIES  (i§  113,  164*)— CONSTHTJCTXON  OF 
COUKTUOUSX  —  POWKBS  OF  COKUIBSIOmBS' 
COUBT. 

Under  the  statute  empowering  the  conunis- 
sioners'  courts  to  provide  and  keep  in  repair 
courthouses,  jails,  and  public  buildings,  the  com- 
missioners' court  of  a  county  may  contract  for 
the  construction  of  a  courthouse  and  issue  in- 
terest-bearing nonnegotiable  warrants  to  pay 
therefor. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |i  174-180,  241-245;  Dec  Dig.  SI 
113,  164.*] 

3.  Counties  (|  165*)  —  Constbuotion  o» 
CouRTBouss — Wabrants — ^Vali  ditt. 

Warrants  issued  by  the  commiBsionera' 
court  to  pay  a  contractor  constructing  a  court- 
house are  not  void  because  they  are  made  pay- 
able at  the  county  seat  or  outside  the  state. 


even  if  payment  at  the  latter  point  may  be  9a- 
forced. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  H  246-248;   Dec  Dig.  f  165.*] 

4.  COUNTIKB     (I     192*)     —    CORBTBUCnoIf     ©» 

CoTJBTHousi — Tax  Levy. 

A  taxpayer  may  not  complain  of  a  tax 
levied  by  the  commissioners'  court  of  a  county 
for  the  construction  of  a  courthouse,  where  the 
levy  is  for  so  much  of  15  cents  on  $100  as  may 
ba.  necessary. 

[Ed.  Note.— For  other  cases,  see  ConntieiL 
Cent  Dig.  |{  300-302 ;   Dec  Dig.  |  192.*] 

5.  Counties  ({  118*)— OoioassioNEBs'  Gouir 

— ^DBLEOATTON  of  AUmOBITT- STATUTB& 

Under  Bev.  Civ.  St  1911,  art  1373,  au- 

thor^ing  the  commissioners'  court  to  appoint 
agents  to  contract  for  the  county,  the  commis- 
sioners' court  may  appoint  the  county  judge  or 
any  other  agent  to  make  a  contract  for  it  for 
the  construction  of  a  courthouse. 

[Ed.  Note. — For  other  cases,  see  Counties. 
Cent  Dig.  It  174-180;   Dec  Dig.  {  113.*] 

Appeal  from  District  Court,  Atascosa  Coun- 
ty; E.  A.  Stevens,  Judge. 

Action  by  George  Allen  against  W.  M.  Ab- 
emethy  and  others.  From  a  Judgment  grant- 
hig  partial  relief,  plaintUt  appeals.  Af- 
firmed. 

Frank  H.  Burmeister,  of  Christine,  and 
J. 'F.  Carl,  of  San  Antonio,  for  aiq;>ellant 
C.  C  Clamp,  of  San  Antonio,  for  appellees. 

FLY,  O.  X  Appellant  obtained  a  tempo- 
rary Injunction  from  the  judge  of  the  Seventy- 
Third  judicial  district  of  Texas  restraining 
W.  M.  Abemethy,  county  judge,  and  the 
county  commissioners,  treasurer,  and  assee- 
sor  of  Atascosa  county  from  proceeding  un- 
der and  recognizing  a  certain  contract  made 
and  entered  into  by  the  commissioners'  court 
on  June  10,  1912,  with  the  Gordon-Jones 
Construction  Company,  to  build  a  courthouse 
at  Jourdautou  to  cost  $65,000,  to  be  paid  for 
with  county  warrants  secnred  by  a  lien 
on  a  15-cent  tax  levy  on  each  $100  of  the  val- 
uation of  the  entire  property  of  the  connty, 
as  well  as  a  lien  on  the  contemplated  court- 
house; the  warrants  to  bear  6  per  cent  in- 
terest from  June  10,  1912,  and  payable^  prin- 
cipal and  interest  on  March  1,  191S,  and 
on  each  successive  year  up  to  and  Inclnding 
the  year  1928.  The  papers  were  returned  to 
the  district  court  of  Atascosa  county,  and  a 
trial  had  on  a  motion  to  dissolve  the  injunc- 
tion, in  which  it  was  decreed  that  the  tempo- 
rary writ  of  Injunction  "was  properly  grant- 
ed," and  hi  addition  it  was  recited:  "But  it 
aiipearlng  that  W.  M.  Abemethy,  acting  in 
behalf  of  Atascosa  county,  and  the  Gordon- 
Jones  Construction  Company  have  subse- 
quently entered  into  an  agreement  in  writ- 
ing, dated  July  19,  1912,  by  the  terms  of 
which  the  objectionable  features  of  the  orig- 
inal contract  between  said  Atascosa  county 
and  said  Gordon-Jones  Construction  Com- 
pany, with  reference  to  the  obligations  to  be 
issued  by  said  county  and  to  be  delivered  to 
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mid  company,  It  Is  ordered  that  Bald  tempo- 
rary Injonctlon  be  and  Is  hereby  modified  so 
as  not  to  restrain  the  defendants,  nor  any 
of  them,  from  proceeding  with  the  erection 
of  a  oonrthouse  building  In  accordance  with 
the  terms  of  said  original  contract  after  the 
commissioners'  court  of  said  Atascosa  coun- 
ty shall  have  fully  ratified  the  said  agreement 
in  writing  entered  Into  by  said  W.  M.  Aber- 
nethy  and  said  Gordon-Jones  Constmctlon 
Company  amending  said  original  contract" 

It  was  admitted  that  the  orders,  contract, 
and  other  matters  were  as  alleged  In  the  pe- 
tition; that  the  warrants  described  in  the 
petition  had  been  Issued  and  signed  by  the 
coonty  judge  and  county  clerk  and  were  In 
the  hands  of  the  county  Judge.  Appellees 
introduced  In  evidence  a  supplemental  con- 
tract made  by  the  county  Judge  with  the 
construction  company,  in  wbldi  the  following 
language  In  the  original  contract  was  elimi- 
nated: "And  the  delivery  of  said  warrants 
shall  be  a  waiver  by  the  county  officials  of 
all  defense  of  whatever  nature,  which  said 
county  or  any  officer  or  other  person  may  in- 
terpose to  the  payment  of  any  of  said  war- 
rants, or  the  county's  right  to  levy  said  spe- 
cial tax  of  fifteen  cents  (15^)  on  the  one 
hundred  dollars,  or  so  much  thereof  as  may 
be  necessary,  and  make  sufficient  appropria- 
tions out  of  the  same  for  the  payment  of  the 
same,  i;pr  the  payment  of  said  warrants,  and 
of  the  amounts,  both  principal  and  Interest, 
on  the  contract  price  represented  by  them 
from  year  to  year."  The  following  stipulatloo 
was  also  eliminated:  "That  they  shall  pass 
by  delivery  merely,  and  to  the  extent  of 
cutting  out  equities  and  defenses  in  the 
hands  of  innocent  purchasers  for  value,  said 
warrants  and  Interest  warrants  are,  and 
shall  be,  negotiable  instrtmients."  It  was 
also  agreed  in  terms  that  the  warrants  should 
not  be  negotiable  instruments,  but  merely  be 
assignable.  The  warrants  had  written  across 
their  face  "interest  warrants"  and  "principal 
warrants."  The  warrants  were  orders  on 
the  county  treasurer  to  pay  the  construction 
company,  on  a  certain  date,  a  certain  sum 
"out  of  the  special  county  courthouse  building 
fund ;  being  the  amount  allowed  by  the  coun- 
ty commissioners'  court  of  said  county,  at 
their  June  term,  A.  D.  1912,  for  labor  and 
material  furnished  In  the  erection  of  a  coun- 
ty courthouse." 

[1,2]  The  warrants  were  not  negotiable  pa- 
per, but  were  simply  evidence  of  the  debt 
that  the  county  owed.  They  are  merely  or- 
ders on  the  treasurer  to  pay  the  amounts 
named,  on  compliance  with  law.  San  Pa- 
tricio County  T.  McClane,  44  Tex.  807.  In 
the  same  case,  in  68  Tex.  243,  it  was  held 
that  the  statutory  power  "to  provide  court- 
bouses.  Jails,  and  all  necessary  public  build- 
ings" gave  authority  to  the  county  to  con- 
tract to  pay  interest  on  its  Indebtedness  in- 
curred in  Uie  erection  of  a  courthouse.    The 


same  proposition  was  reiterated  in  Davis  v. 
Burney,  58  Tex.  364. 

Under  our  present  statute,  the  power  Is 
given  commissioners'  courts  "to  provide  and 
keep  in  repair  courthouses,  Jails,  and  all 
necessary  public  buildings";  being  the  same 
power  lodged  in  the  county  court  under  the 
statute  which  the  Supreme  Court  in  the  Mc- 
Clane Cbse,  58  Tex.  243,  held  authorized  the 
issuance  of  interest-bearing  warrants.  They 
would  not  be  negotiable  paper,  and  could  not 
prevent  the  county  from  setting  up  any  de- 
fense it  might  have  against  the  construction 
company,  and  any  attempt  upon  the  part  of 
the  commissioners'  court  to  make  them  ne- 
gotiable was  futile  and  void.  The  commis- 
sioners* court  had  the  authority  to  build  the 
courthouse,  and  had  the  right  to  make  the 
order  it  did,  and  had  the  authority  to  issue 
interest-bearing  warrants  to  pay  the  Indebt- 
edness Incurred  in  building  the  courthouse. 
A  very  similar  state  of  facts  prevailed  tn 
the  case  of  Stratton  v.  Commissioners'  Court, 
137  S.  W.  1170,  and  this  court  held  that  the 
contract  for  building  the  courthouse  was  val- 
id and  legal.  A  writ  of  error  was  refused 
in  that  case.  To  the  same  effect  are  Cowan 
V.  Dupree,  139  S.  W.  887,  and  Commission- 
ers' Court  V.  Nichols,  142  S.  W.  37.  In  the 
last-named  case  it  was  held  that,  if  the  in- 
struments showing  the  indebtedness  had  been 
Intended  for  bonds,  they  were  illegal  as  such 
and  could  not  pass  into  the  hands  of  an  In- 
nocent purchaser.  If  that  be  true,  the  in- 
junction should  have  been  dissolved  by  the 
district  court  There  could  have  been  no 
error,  of  which  appellant  could  reasonably 
complain,  in  the  action  taken  by  the  district 
court  He  obtained  everything  that  he  was 
entitled  to,  If  not  more.  The  warrants  Issued 
by  the  commissioners'  court  are  not  bonds 
in  any  sense,  and  the  contract  made  with 
the  construction  company  could  not  make 
them  bonds.  The  warrants  were  not  nego- 
tiable Instruments,  and  the  contract  sought 
to  be  made  by  the  county  Judge  could  not 
transform  them  into  paper  that  would  en- 
title a  purchaser  of  them  to  the  benefits  of 
an  innocent  purchaser.  The  warrants  do 
not  provide  for  attorneys'  fees. 

[S]  We  do  not  think  that  the  warrants 
would  be  void  because  of  the  provision  mak- 
ing them  payable  in  Jourdanton  or  New 
York,  even  if  payment  at  the  latter  point 
could  be  enforced. 

[4]  The  tax  levied  by  the  commissioners' 
court  was  not  positively  for  15  cents  on 
the  |100,  but  was  for  "so  much  thereof  as 
may  be  necessary."  We  do  not  think  that 
appellant  had  any  cause  for  complaint 

[5]  The  commissioners'  court  had  the  au- 
thority to  appoint  the  county  judge  or  any 
other  agent  to  make  the  contract  for  It  That 
right  is  given  by  statute.  Rev.  St  art  797; 
last  revision,  art  1373. 

The  Judgment  Is  afOrmed. 
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TEXAS. 


(Court  of  Civil  Appeals  of  Texas. 
Not.  9,  1912.) 


Dallas. 


1.  Caksuss  (I  345*)— Cabbiaob  of  Fabbes- 

GEBS— iN-ruET     TO      PaSSENGKB— EVIDENCB— 

Pbiob  OB  EUbitdal  Dbunkenness. 

Thoagh,  in  an  action  for  injuries  to  a  pas- 
senger on  a  railroad  train,  alleged  to  have  Seen 
cansed  b;  the  sudden  starting  of  the  train 
when  he  was  preparing  to  leave  it,  the  qaes- 
tion  of  the  plaintiff's  sobriety  at  the  time  of 
the  alleged  injury  was  in  issue,  testimony  of 
prior  or  habitual  drunkenness  was  improper!}' 
admitted,  as  such  testimony  could  in  no  manner 
prove  or  disprove  that  drunkenness  did  or  did 
not  contribute  to  the  Injury  on  the  day  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1400;   Dec.  Dig.  }  345.*] 

2.  Witnesses   (|  414*) — Evidence— Admisbi- 
bility— cobbobobation. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  testimony  of  'the  plaintiff  as  to  how 
the  accident  was  caused  was  impeached  by  evi- 
dence of  statements  made  by  him  after  the 
injury,  tending  to  show  that  he  himself  was  the 
cause  of  the  accident,  evidence  of  other  state-' 
ments  after  the  injury,  offered  in  behalf  of  the 
plaintiff,  should  have  oeen  admitted  in  corrob- 
oration of  the  impeached  testimony. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1287,  1288 :    Dec.  Dig.  |  414.*] 

3.  W1TNE88B8  (i  287*)— Rebxjttai,  Testimort 
— ^ExFLAiNiira  Ihconsistencies. 

AN'hcre  the  testimony  of  plaintiff  had  been 
impeached  by  the  witnesses  for  the  defendant 
a  refusal  to  permit  liim,  on  rebnttal,  to  testify 
to  any  fact  tending  to  explain  any  conflicts  in 
the  testimony  was  improper. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  980,  lOOO-lOOa;  Dec.  Dig.  f 
287.»1 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  by  O.  W.  Mason  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  defendant, 
plaintlfl  appeals.    Reversed  and  remanded. 

Evans  ft  Carpenter,  of  Greenville,  for  ap- 
pellant. Alex.  S.  Coke,  of  Dallas,  and  Dins- 
more,  McMahan  &  Dinsmore,  of  Greenville, 
for  appellee. 

RASBURY,  X  Appellant  instituted  this 
suit  against  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  been  inflict- 
ed upon  him  while  a  passenger  upon  appel- 
lant's train  at  Celeste,  In  Hunt  county,  Tex. 
The  claim  is  made  that  when  the  train  stop- 
ped at  Celeste  appellant  arose,  with  baggage 
in  hand,  preparatory  to  leaving  the  cars; 
that  as  appellant  arose  the  train  made  an  un- 
necessary and  unusual  jerk;  or  that  just  as 
it  stopped,  and  as  appellant  arose,  the  appel- 
lee's employte  negligently  stopped  Its  train 
with  a  sudden  and  unusually  quick  stop,  or 
started  same  after  stopping  and  made  a  sec- 
ond stop  Jerking  appellant  forward  and 
throwing  him  down  with  great  force  and 
violence,  rendering  bim  temporarily  uncon- 


scious, and  inflicting  upon  blm  serloaa  and 

permanent  injuries. 

Appellee  answered  by  exceptions,  general 
denial,  and  that  appellant  was  guilty  of  con- 
tributory negligence  in  arising  from  his  seat 
and  attempting  to  stand  or  walk  before  the 
train  stopped,  and  in  that  at  said  time  he 
was  voluntarily  intoxicated  to  the  extent  that 
his  power  to  control  his  muscles,  balance 
himself,  and  stand  or  walk  was  destroyed. 

Trial  was  iiad  before  a  jury  and  a  verdict 
returned  for  appellee,  upon  which  Judgment 
was  accordingly  entered,  and  from  which  tbls 
appeal  la  taken. 

[1]  Appellant,  by  his  first,  eighth,  ninth, 
tenth,  and  eleventh  assignments  of  error,  com- 
plains of  the  admission  of  testimony,  over  his 
objection,  tending  to  prove  habitual  drunken- 
ness and  the  use  of  intoxicants  by  appellant 
on  other  occasions.  On  cross-examination  of 
Dr.  Plerson,  witness  for  appellant,  who  had 
testified  he  had  known  appellant  for  a  num- 
ber of  years,  appellee  asked:  "Yon  bare  seen 
bim  when  be  was  in  a  state  of  Intoxication 
before  this?  Well,  I  liave  seen  him  under 
the  infiuence  of  whisky.  Never  saw  him 
drunk.  Have  seen  bim  under  the  Influence 
of  whisky,  not  often — ^not  more  than  three 
or  four  times  in  12  years."  While  Steve  L. 
Green,  witness  for  appellee,  was  testifying, 
appellee  asked:  "Had  you  seen  Mr.  Mason 
before  when  he  was  drinking?"  to  which 
witness  responded,  "Yes,  sir."  Lowery  Glas- 
coe,  witness  for  appellee,  who  bad  known  ap- 
pellant a  number  of  years,  was  asked  by  ap- 
pellee: "Had  yon  ever  seen  plaintiff  intox- 
icated before  this  time?"  He  responded,  "1 
had  seen  plaintiff  intoxicated  three  or  four 
times  in  Celeste  since  I  had  known  him.'' 
Jim  Landers,  witness  for  appellee,  on  direct 
examination,  after  testifying  that  he  was 
living  with  appellant  when  the  alleged  in- 
jury occurred,  and  had  been  three  or  four 
months,  was  asked  by  appellee:  "During  the 
time  yon  lived  there,  did  you  ever  see  Mr. 
Mason  [plaintifF]  intoxicated?"  He  answer- 
ed: "Yes;  I  believe  twice."  George  Gooch, 
witness  for  appellee,  after  testifying  he  had 
known  appellant  7  or  8  years,  was  asked  by 
appellee,  "Had  you  ever  seen  the  plaintiff  in- 
toxicated before  the  time  you  saw  him  the 
day  he  was  hurt?"  and  answered,  "I  bad 
seen  him  intoxicated  two  or  three  times  be- 
fore." Appellant  objected  to  this  testimony 
as  immaterial,  irrelevant,  and  calculated  to 
prejudice  him  l>efore  the  jury.  The  trfal 
court,  in  each  instance,  overruled  the  objec- 
tion, and  appellant  saved  his  exceptions,  and 
lias  presented  same  here  by  proper  bill  and 
assignment  Appellee,  in  reference  to  tbe 
admission  of  the  testimony,  asserts  that  proof 
of  former  habitual  drunkenness  was  admissi- 
ble In  rebuttal  to  impeach  plalntiiTs  state- 
ment that  be  did  not  get  drunk,  was  barm- 
less,  and  was  admissible  in  any  event  to  cor- 
roborate the  statements  of  the  witnesses  that 
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be  was,  In  fact,  intoxicated  on  tbe  day  of 
the  accident  Under  the  pleading  appellant's 
condition  of  aobriety  at  the  time  of  the  al- 
leged injury  was  nnquestlonably  a  legitimate 
inquiry,  since  it  may  or  may  not  hare  con- 
tributed to  hla  injury.  But  we  think  it  equal- 
ly clear  that  prior  or  habitual  drunkenness 
could  In  no  manner  prove  or  disprove  tliat 
drunkenness  did  or  did  not  contribute  to 
Ills  injury  on  the  day  alleged.  Browne  v. 
Bacbman,  81  Tex.  Or.  App.  430,  72  S.  W. 
622;  Railway  Go.  v.  Davis,  92  Tez.  372,  48 
S.  W.  570;  Railway  Co.  v.  Evanish,  61  Tex. 
6 ;  Railway  C!o.  v.  Rowland,  82  Tex.  166,  18 
S.  W.  96. 

The  cases  we  have  cited  state  tbe  correct 
and  settled  rule,  and  render  a  discussion  of 
tbe  matter  unnecessary,  and  make  it  clear 
that  the  testimony  complained  of  was  not  only 
inadmissible,  but  presumably  harmful.  To 
permit  the  introduction  of  the  testimony  for 
the  purpose  of  impeaching  appellant's  state- 
ment that  he  bad  never  been  drunk  would  be 
to  try  the  case  on  collateral  issues — the  iden- 
tical thing  which  the  cases  cited  hold  may 
not  be  done.  The  fact  that  appellant  had 
been  drunk  or  intoxicated  on  former  occa- 
sions could  have  no  legitimate  bearing  upon 
the  question  of  tds  negligence  on  tbe  day  of 
the  alleged  injury. 

[2]  Appellant's  fifth  assignment  of  error 
complains  of  the  exclusion  of  certain  testi- 
mony offered  by  him  in  rebuttal.  It  appears 
from  tbe  record  that  appellee  proved  by  the 
witness  Neub  Stephens,  who,  in  tbe  absence 
of  a  physician,  washed  and  bathed  appel- 
lant's wounds,  that  appellant  stated,  while 
tbe  witness  was  so  engaged,  that  "he  bad  a 
bottle  too  much  of  beer,  be  guessed,  and 
said  he  got  up  a  little  too  quick  to  get  off  the 
train,  and  when  the  train  stopped  he  fell." 
It  further  appears  from  the  record  that 
defendant  proved  by  Its  witness  Lowery 
Glascoe,  who  was  constable  of  the  Celeste 
precinct,  that  when  appellant  got  out  of  his 
son's  buggy  "the  plaintiff  [appellant]  was 
tallclng  about  getting  hurt  when  they  drove 
up.  He  [appellant]  said  it  was  not  their 
[meaning  appellee's]  fault.  'It  was  my  own 
fantt.' "  Atter  these  witnesses  bad  testified. 
Dock  Mason,  son  of  appellant,  was  placed 
upon  the  witness  stand  by  appellant  in  re- 
buttaL  Tills  witness  testified  that  be  met 
bis  father  (appellant)  at  the  train  and  walk- 
ed with  him  from  the  depot  to  where  his 
horse  and  buggy  were  hitched ;  that  be  then 
drove  to  a  gin  or  lumber  yard  with  one  Joe 
Andrews  and  delivered  blm  a  bottle  of 
wbisliy;  that  afterwards  he  rejoined  his  fa- 
ther at  the  drug  store,  where  tils  wounds 
were  being  dressed.  At  this  point  in  the  ex- 
amination tbe  witness  was  asked :  "Did  you 
on  tliat  occasion,  either  at  the  train  or  on  tbe 
way  up  town,  luve  any  conversation  witb 
your  father  as  to  how  he  came  to  fall,  or 
hear  bim  relate  how  he  came  to  fall?"  Coun- 
sd  for  appellee  objected  to  this  question,  and 


the  objection  was  sustained  and  the  witness 
not  permitted  to  answer.  Tbe  bill  of  ex- 
ception shows  Uiat  the  witness  would  Iiave 
testified  "that  on  said  occasion  plaintiff  [ap- 
pellant] did  relate  to  him,  and  in  bis  pres- 
ence and  bearing,  how  he  came  to  fall  and 
hurt  himself  in  tbe  train,  and  in  that  con- 
nection stated  that  he  arose  as  the  train 
stopped,  turned  and  reached  for  his  grip,  atad 
that  just  as,  or  just  after,  the  train  stopped 
it  started  suddenly  forward  with  a  jerk  and 
immediately  stopped  with  a  jerk,  and  the 
jolt  threw  htm  down,  and  he  struck  his  face 
against  some  part  of  a  chair  or  seat"  We 
think  the  court  erred  In  excluding  the  testi- 
mony. It  is  well  settled  that,  the  plaintiff's 
testimony  having  been  Impeached  by  proof  of 
contradictory  statements  made  by  him  in 
relation  to  bis  injuries,  he  is  entitled  to  cor- 
roborate his  own  testimony  by  statements 
made  to  others  corroborative  of  what  he  lias 
testified  tol  To  i)ermit  the  witnesses  to  con- 
tradict bim  by  proof  of  what  he  told  them 
and  refuse  to  permit  other  witnesses  to  cor- 
roborate him  by  the  same  process,  it  seems 
to  us,  would  be  palpably  unjust  We  do  not 
mean  to  say  that  the  trial  court  might  not 
exercise  its  discretion  about  the  scope  and 
extent  of  such  testimony ;  but  that  question 
is  not  raised  by  tbe  record  in  this  case.  The 
admission  by  him  that  it  was  his  fault  that 
he  suffered  the  claimed  injury  was  important 
and  conceivably  vital  to  hla  cause  of  action, 
and  for  that  reason  we  cannot  conclude  tbe 
error  was  unimportant  or  harmless.  Rail- 
way Co.  V.  Hawk,  30  Tex.  Civ.  App.  142,  69 
S.  W.  1040;  Railway  Co.  v.  Slzemore,  63 
Tex.  Civ.  App.  491,  116  S.  W.  403. 

[S]  We  are  also  of  opinion  that  the  court 
erred  in  refusing  to  permit  appellant  to  tes- 
tify in  rebuttal  to  any  fact  tending  to  ex- 
plain any  apparent  or  real  conflicts  in  bis 
testimony  concerning  the  contents  of  Ids 
"grip"  or  valise.  His  testimony  on  direct  ex- 
amination as  to  bow  much  beer  and  whisky 
the  grip  contained  had  been  impeached  by 
the  witnesses  for  the  appellee,  aijd  be  should 
have  been  given  tbe  opportunity  to  make 
such  explanation  as  he  could.  Dooley  v. 
Holders,  128  S.  W.  690. 

We  do  not  think  tbe  charge  of  the  court, 
submitting  the  question  of  appellant's  intoxi- 
cation as  the  proximate  cause  of  the  alleged 
injury,  is  subject  to  the  criticisms  directed 
against  it  We  think  the  testimony  was  suffi- 
cient to  warrant  tbe  court  in  submitting  to 
the  jury  whether  or  not  the  accident  was  tbe 
result  of  tbe  fact  that  appellant  was  ta  such 
state  of  intoxication  as  to  destroy  his  power 
to  control  his  muscles  and  balance  himself 
and  stand  or  walk  steadUy. 

Holding  the  views  expressed,  we  conclude 
that  the  several  errors  of  the  court  in  tbe 
trial  of  tbe  case  were  harmful  to  appellant, 
and  it  becomes  our  duty  to  reverse  and  re- 
mand the  case,  which  is  accordingly  directed. 

Reversed  and  remanded. 
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ERUEGEL  ▼.  COGKRELL  &  6RAT  et  &L 

(Court   of   Civil    Appeals    of   Texas.      Dallas. 

Not.  2,  1912.     Rehearing  Denied 

Nov.  23,  1912.) 

1.  Libel  and  Siandeb  ({  38*) — ^Pbitilegbd 
GomnTNicATioNB  —  Absolute  Pbivilegb  — 

AlTOBNEY. 

Questions  asked  by  an  attorney  of  a  party 
while  testifying  as  a  witness  are  absolutely 
privileged,  and  cannot  be  made  the  basis  of  an 
action  for  slander,  though  otherwise  actionable. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {$  117-123;  Dec.  Dig.  { 
38.*] 

2.  COUBTB  (J  42*)— CbEAMOK — OONBTITDTIOW- 

AUTY  or  Statute. 

Acta  30th  Leg.  c.  6,  creating  and  constitut- 
ing Dallas  county  the  Fourteenth,  Forty- 
Fourth,  and  Sixty-Eighth  judicial  districts,  are 
not  unconstitutional,  on  the  ground  that  more 
than  one  district  court  with  concurrent  jurisdic- 
tion for  Dallas  county  cannot  exist 

[Ed.  Note.— For  other  cases,  tee  Courts,  Cent. 
Dig.  H  lCa-170,  181-183 ;  Dec.  Dig.  {  42.*] 

Appeal  from  District  Court,  Dallas  County; 
J.  C.  Roberts,  Judge. 

Action  by  Herman  Emegel  against  Cock- 
rell  &  Gray  and  others.  From  a  Judgment 
dismissing  the  petition,  plaintiff  appeals.  Af- 
firmed. 

Herman  Kruegel,  of  Dallas,  for  appellant 
CockreU,  Gray,  Thomas  &  McBilde,  of  Dal- 
las, for  aivellees. 

RAINEST,  0.  J.  This  Is  an  action  for  slan- 
der and  libel  brought  by  Herman  Kruegel, 
plaintiff,  against  J.  E.  Cockrell  and  Edward 
Gray,  and  Curtis  Hancock,  as  attorneys  at 
law,  and  E.  B.  Muse,  as  district  judge,  to  re- 
cover damages  for  malicious  utterances  or 
Curtis  Hancock  made  by  said  Hancock  dur- 
ing the  trial  of  a  cause  In  the  Forty-Fourth 
Judicial  district  court  In  Dallas  county,  be- 
fore E.  B.  Muse,  judge  presiding.  Collusion 
and  conspiracy  between  all  the  defendants 
was  alleged.  Defendants  pleaded  absolute 
privilege  In  making  such  utterance,  the  same 
being  in  the  process  of  a  Judicial  trial,  and 
Interposed  i  general  demurrer  to  plaintiff's 
petition,  which  demurrer  was  sustained  by 
the  court,  and,  the  plaintiff  refusing  to 
amoid,  the  cause  was  dismissed.  From  this 
action  of  the  court  Kruegel  appeals. 

The  libelous  matter  alleged  is:  That  while 
be  was  on  the  stand  as  a  witness  in  his  own 
behalf  he  was  asked  by  Curtis  Hancock,  at- 
tonrey,  and  required  by  the  court  to  answer, 
questions  as  follows:  "(1)  'Is  It  not  a  fact 
you  (meaning  plaintUT)  are  an  anarchlstr 
(meaning  to  say  that  plaintiff  Is  an  anarchist). 
To  which  plaintiff  answered,  'No.'  (2)  'What 
is  your  politics?'  (still  meaning  plaintiff  Is  an 
anarchist).  Plaintiff  answered:  'I  am  a  Re- 
publican.'    (3)  'Is   It  not   a   fact   that  you 


(meaning  plaintiff)  have  no  respect  for  law, 
nor  for  the  courts  of  the  country,  nor  for 
their  judgments  (meaning  thereby  that  plain- 
tiff is  an  anarchist,  an  outlaw,  and  undesira- 
ble citizen  of  low  degree)?  To  which  plain- 
tiff answered,  'No;  It  is  not  the  fact'  (4) 
'Is  It  not  a  fact  you  would  rather  go  to  jail 
than  to  obey  the  law  and  the  Judgments  of 
the  courts  of  the  country  (still  meaning 
plaintiff  Is  an  anarchist,  an  undesirable  cit- 
izen of  low  degree  with  no  respect  for  law 
nor  fear  for  the  Jail)?  To  which  plaintiff 
answered,  'No;  it  is  not  the  fact'  (5)  'Is  it 
not  a  fact  yon  have  brought  many  damage 
suits  in  the  district  courts  of  Dallas  county 
against  nearly  all  the  officers  of  Dallas  coun- 
ty past  and  present?*  To  which  plaintiff  an- 
swered, 'Tes;  for  the  willful  wrongs  done 
him  in  an  official  capacity.'  (6)  'Is  it  not 
a  fact,  If  you  recovered  Judgment  on  all 
your  suits,  you  would  be  richer  than  Rocke- 
feller (meaning  to  ridicule  plaintiff)?'  To 
which  plaintiff  answered  he  did  not  know 
how  much  all  the  damages  sued  for  amounted 
to,  and  did  not  know  how  rich  Rockefeller 
was.  (7)  'Is  It  not  a  fact,  you  also  intend 
to  sue  Judge  Muse,  the  judge  of  this  court?' 
To  which  plaintiff  In  substance  answered. 
Perhaps  so,  or  he  ought  to  be  sued."  That 
said  questions  were  predesigned,  malldons. 
Immaterial,  Irrelevant,  and  impertinent  to 
the  matters  in  controversy,  and  made  to  In- 
jure the  reputation  of  plaintiff  and  to  so  im- 
press the  jury.  That  Cockrell  &  Gray  were 
parties  defendant  to  the  cause  then  oa  trlaL 

[1]  Without  determining  whether  or  not 
under  any  conditions  the  language  charged 
would  be  actionable  we  are  of  the  opinion 
that,  under  the  circumstances  charged  In 
plaintiff's  petition,  it  was  absolutely  privi- 
leged, and  the  defendants  are  not  liable  In 
damages  therefor.  Runge  v.  Franklin,  72 
Tex.  58S,  10  S.  W.  721,  3  Ll  R.  A.  417,  13 
Am.  St  Rep.  833.  In  the  case  dted  It  Is 
held  that  charges  made  in  a  Judicial  proceed- 
ing, whether  true  or  false,  are  privileged,  as 
It  constitutes  no  basis  for  an  action  in  dam- 
ages. We  rest  our  holding  in  affirming  this 
case  upon  the  prlncli>le  announced  In  the 
case  cited. 

[2]  The  plaintiff  attacks  the  constitution- 
ality of  the  court  In  trying  this  case  on  the 
ground  that  there  cannot  exist  more  than  one 
i  district  court  with  concurrent  jurisdiction 
for  Dallas  county.  We  do  not  concur  in  this 
contention.  Act  Leg.  1909,  p.  4,  creating  the 
Fourteenth,  Fourty-Fourth  and  Sixty-Eighth 
District  Courts,  violates  no  provision  of  the 
Constitution,  and  is  valid.  Lytle  v.  Halff,  76 
Tex.  128,  12  S.  W.  610;  Wheeler  v.  Wheeler, 
76  Tex.  489,  13  S.  W.  305;  Kruegel  v.  Dan- 
iels, 150  Tex.  av.  App.  215,  109  S.  W.  1108. 

The  judgment  Is  affirmed. 
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WILSON  ▼.   WAKD, 

(Conrt  of  Appeal*  of  Kentacky.    Dee.  18, 
1912.) 

Appeai.  Ain>  Kbkob    (|  1022*)  —  Rbtibw — 

FiNDiNQB  or  Fact. 

Findings  on  conflicting  evidence  by  a  spe- 
cial commissioner,  concurred  in  by  the  lower 
court,  will  not  be  distnrbed ;  it  being  impossible 
to  say  from  the  record  that  there  is  a  clear 
preponderance  against  them. 

[Ed.  Note. — EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4016-4018;  Dec.  Dig.  { 
1022.*J 

Appeal  from  Circuit  Conrt,  Bell  County. 

Action  by  H.  L.  Ward  against  EX  M.  Wil- 
son. Judgment  for  plaintiff.  Dtfendant  ap- 
peals.   AfBrmed. 

N.  J.  Weller,  of  PineTille,  for  appellant 
Jas.  H.  Jeffries  and  N.  R.  Patterson,  both  of 
PinevlUe,  for  appellee. 


TURNBE,  J.  This  is  an  action  instituted 
by  tlie  appellee  against  appellant  for  a  bal- 
ance claimed  to  be  due  on  an  account  cur- 
rent between  them,  growing  principally  out 
of  a  partnership  or  joint  venture  in  logging. 
Tbe  defendant  answered,  and  by  way  of 
counterclaim  and  set-off  asserted  certain 
claims  against  the  plaintiff.  By  agreement 
between  the  parties  the  action  was  transfer- 
red to  the  equity  docket,  and  A.  G.  Patter- 
son, a  prominent  lawyer  of  the  Bell  county 
bar,  was  selected  as  special  commissioner, 
and  the  cause  was  referred  to  him  for  an 
adjustment  of  the  accounts  between  the 
parties.  The  transactions  in  dispute  cover 
a  period  of  some  five  or  six  years,  and 
there  are  numerous  contested  items  on  each 
side  The  special  commissioner,  after  tak- 
ing the  evidence,  prepared  with  great  care 
and  skill  an  unusually  intelligent  and  com- 
prehensive report  He  even  went  so  far  as 
to  give  in  his  report  a  statement  of  the 
evidence  on  each  contested  item.  To  this 
report  each  party  excepted,  and  the  lower 
court  overruled  all  the  exertions,  and  ap- 
proved the  report  in  full. 

It  would  be  unprofitable  for  us  to  enter  in- 
to a  discussion  of  the  various  items  and  the 
evidence  relied  upon  to  sustain  or  reject 
them.  It  is  sufficient  to  say  that  there  is  a 
sharp  conflict  of  evidence  as  to  a  number 
of  the  items;  but  these  matters  have  been 
carefully  considered  and  passed  upon,  both 
by  the  special  commissioner  and  the  lower 
court,  and  we  are  unable  to  say  from  the 
record  that  there  is  such  a  preponderance  as 
to  any  one  of  the  Items  as  to  Justify  us  in 
differing  from  them  on  the  facts.  Those 
gentlemen  were  on  the  ground,  and  not  only 
CaaiUlar  with  the  evidence  in  the  record,  but 
with  the  persons  who  gave  It;  and,  as  there 
U  nothing  presoited  to  us  bete  for  review, 
exoejrt  a  question  of  fact,  the  Judgment  is 
afllrzned. 


FIDELITY   k   DEPOSIT   00.    OF   MABT- 

LAND  ▼.  SOUSLBfT  et  aL 
(Conrt  of  Appeals  of  Eentuclcy.    Dec  6,  1912.) 

1.  SUBBOQATION    (§    31*)— BlOHTS    OF    SUBBTT 

AS   AoAiNST  Pbinoipai/— Satisfactioh   or 

JUDOUXNT. 

Where  a  creditor  obtains  judgment  against 
the  principal  in  F.  county,  and  by  a  suit  there- 
on m  J.  county  recovers  the  amount  of  the 
first  Judgment  from  the  surety,  it  is  only  neces- 
sary that  the  surety,  as  a  condition  precedent 
to  tbe  action  Mainst  the  principal  after  satis- 
faction of  the  J.  county  judgment,  should  take 
from  the  creditor  an  assi^ment  of  tbe  F.  coun- 
ty judgment,  and  its  taking  of  an  assignment 
of  the  J.  county  judgment  is  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  Si  70-91 ;   Dec  Dig.  |  31.*] 

2.  Sdbbooation  (I  31*)— Rioars  or  Subxtt 
AS  Against  Pbincifal. 

A  Buret?  who  pays  a  judgment  against  his 

Jirincipal,  without  taking  an  assignment  of  tbe 
udgment  against  tbe  principal,  can  only  re- 
cover<  from  the  principal  upon  the  implied 
promise  that  the  law  raises  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  U  70-91 ;   Dec.  Dig.  {  81.»] 

3.  liiuiTATiON    or    Actions    (|    28*)— BaiK- 

BUBSEUKNT  Or  SUBKTT. 

A  surety  who  pays  a  debt  against  his  prin- 
cipal without  taking  an  assignment  of  the  cred- 
itor's judgment  aad  who  seeks  relief  against 
the  principal  upon  the  promise  raised  by  law 
in  his  behalf,  must  pfoceed  within  five  years 
from  the  time  of  paying  such  judgment 

[Eld.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  fS  134,  186 ;   Dec.  Dig.  | 

4.  LnoTATiON  or  Actions  (|  28*)— Stthbooa- 
TioN  (I  31*) — Reimbhbsbmknt  or  Sdbktt— 
Statdtobt  Provisions. 

Under  Ky.  St  {  4666,  which  entitles  & 
surety,  who  pays  the  whole  or  part  of  a  Judg- 
ment, to  an  assignment  in  whole  or  part  from 
the  judgment  creditor  or  his  attorney,  and  pro- 
vides that  when  satisfied,  such  judgment  snail 
give  him  the  right  to  control  the  judgment  for 
his  own  benefit,  so  far  as  to  obtain  satisfac- 
tion from  the  principal  for  tbe  amount  paid, 
does  not  require  tliat  the  assignment  of  the 
judgment  shall  be  in  writing  or  be  made  a  mat- 
ter of  record,  or  that  it  shall  be  entered  In  the 
record  book  in  which  a  judgment  is  entered; 
and  an  assignment  within  five  years  gives  tbe 
surety  all  the  rights  against  the  principal  that 
be  could  acquire  by  an  assignment  of  record, 
and  extends  the  time  in  which  he  may  pro- 
ceed against  his  principal  for  reimbursement,  so 
that  his  right  to  recover  against  bis  principal 
is  not  limited  to  an  action  on  an  implied  prom- 
ise, barred  within  five  years,  but  extends  for 
the  same  time  that  the  right  of  the  Judgment 
creditor  extends. 

[Ei.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {g  134,  135:  Dec  Dig. 
"  28  ;*    SubrogaUon,  Cent  Dig.  U  70-01 ;  Dec 

i«.  I  31.*] 
6.  Subboqation  (I  81*)— Rights  or  Subktt 

AS  AGAINST  PaiNOIPAIr— NOTIOK  TO  PUNCZ- 

PAL. 

After  a  surety's  right  of  action  against 
his  principal  is  barred,  ne  should  not  be  per- 
mitted, by  an  order  of  court  to  restore  it  to 
life  without  notice  to  the  principal ;  but  when 
bis  action  is  not  barred,  it  is  not  necessary 
that  he  should  give  notice  to  his  principal  of 
liis  intention  to  obtain  an  assignment  of  the 
creditor's  judgment  since,  if  the  principal  has 
a  defense,  such  as  that  uie  party  obtaining  a 
statutory  assignment  of  the  judgment  was  not 
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in  fact  a  surety,  that  his  right  to  the  assign- 
ment was  barred  by  limitation,  or  that  hla 
claim  against  the  principal  liad  been  satisfied, 
the  tact  that  the  surety  obtained  an  assignment 
without  notice  would  not  prevent  the  principal 
from  making  such  defenses. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  70-»l ;  Dec.  Dig.  I  31.*] 

6.  Pbincifal  and  Sttbiett  (|  182*)— Eiohtb 

OF    SUBETT    AB   AQAINBT    FBHTCIFALa    IHDI- 
VIDUAIXT, 

Where  a  surety  for  two  persona  as  as- 
signees satisfies  a  Judgment  against  them, 
growing  out  of  their  fauure  to  faithfully  dis- 
charge their  duties  as  assignees,  he  may,  aft- 
er satisfying  such  judgment,  proceed  against 
them  individually. 

[Bi.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  |  182.*] 

7.  SUBSOGATON     (|    81*)— RIGHTS    OF    SCBXIT 
AS    ro    PbiRCIPAL    —    BzTINGnlBHIISNT    OF 

Pbincipai.'s  Liabiuit. 

Where  a  creditor,  obtaining  judgment 
against  a  principal  in  F.  county,  recovered 
thereon  agunst  the  surety  in  J.  counts,  the 
surety's  payment  of  the  J.  county  judgment  and 
taking  the  creditor's  assl^ment  of  the  F.  ooun- 
^  judgment  did  not  eztingnish  the  liability  of 
the  principal  under  the  F.  county  judgment 

[E3d.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  70-«l;  Dec.  JUg.  |  SL*] 

&  SuBBOQAnoN  (I  31*)— Rights  of  Subett 

AS   TO   PBIRCIPAJ.— FBZSUMFTIOn. 

The  legal  presumption  is  and  should  be 
that  the  surety's  payment  of  a  judgment  against 
the  principal  does  not  extinguish  it,  so  as  to 
deprive  the  surety  of  the  right  to  an  assign- 
ment of  the  judgment  for  his  benefit  against 
the  principaL 

[Bd.  Note.— For  other  cases,  see  Subrogation, 
Gent  Dig.  H  70-81;   Dec.  IHg.  {  SL*] 

Appeal  from  Circalt  Court,  Fleming 
Ciounty. 

Action  by  the  Fidell^  &  Deposit  Company 
of  Maryland  against  B.  H.  Sousley  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.     Reversed,  wlttt  directions. 

R.  J.  Babbitt  and  J.  H.  Power,  both  of 
Flemlngsburg,  for  appellant  B.  S.  Urannis 
and  John  P.  McCartney,  both  of  Flemings- 
burg,  for  appellees. 

OARBOLL,  J.  In  1886  R.  R  Sousley  and 
B.  K.  Hart  qualified  as  assignees  of  David 
Wilson,  under  a  general  deed  of  assign- 
ment, with  the  appellant  company  as  sure- 
ty. In  May,  1802,  the  Louisville  National 
Banking  Company  obtained  a  judgment  In 
the  Fleming  circuit  court  against  Hart  ft 
Sousley,  as  assignee  of  Wilson,  for  (1,850, 
with  interest  from  the  date  of  the  judgment 
until  paid.  Upon  this  judgment  an  execu- 
tion, issued  in  July,  1802,  and  In  September, 
1802,  was  returned  "no  property  found." 
After  this  the  Louisville  National  Banking 
Company  and  Henry  L.  Stone,  who  it  ap- 
pears bad  some  interest  in  the  judgment, 
brought  Boit  In  the  Jefferson  circuit  court 
against  the  appellant  company  to  recover 
from  It,  as  surety  of  Hart  ft  Sousley,  the 
amount  of  the  Fleming  county  judgment 
against  them,  and  in  March,  1803,  they  ob- 
tained judgment  against  the  appellant  com- 


pany for  the  same  amonnt  that  Judgment 
had  been  rendered  against  Hart  ft  Sousley. 
In  January,  1804,  the  appellant  company  sat- 
isfied this  judgment,  and  also  tbe  judgment 
in  the  Fleming  circuit  court,  in  favor  of  tbe 
Louisville  National  Banking  Company,  by 
paying  the  amount  of  tbe  judgments,  wltb 
interest  and  costs.  Upon  its  payment  of 
tbe  Fleming  county  judgment,  the  Louisville 
Banking  Company  In  1804  assigned  in  writ- 
ing to  the  appellant  company  tbe  neming 
county  judgment  The  assignment,  after 
setting  out  some  preliminary  facta,  ledtes 
that  "wbereas,  by  virtue  of  the  bond  execut- 
ed by  said  Hart  ft  Sousley,  as  principals, 
and  tbe  Flddlty  &  Deposit  Company  of 
Maryland,  as  surety,  to  secure  the  faithful 
performance  of  their  duties  by  said  Hart  ft 
Sousley,  as  assignees  of  David  Wilson,  said 
Fldell^  ft  Deposit  Company  became  liable 
to  said  banking  company  for  tbe  amounts  re- 
covered by  said  judgment,  and  whereas  said 
Fidelity  &  Deposit  Company  has  paid  the 
whole  of  said  judgment,  and  said  banlElng 
company  has  been  fully  sattsfied  with  re- 
spect to  all  its  rights  under  such  judgment, 
now,  therefore,  said  Louisville  National 
Banking  Company,  in  consideration  of  said 
payment  of  said  judgment  as  aforesaid,^ 
hereby  assigns  to  said  Fidelity  ft  Deposit 
Company  of  Maryland  said  judgment  and 
all  said  bank's  rights  in,  to,  and  under  said 
judgment,  without  recourse  against  saia 
bank  in  any  event"  Afterwards,  and  In 
December,  1811,  tbe  Louisville  National 
Banking  Company  and  Henry  L.  Stone  each 
made  written  assignments  of  tbe  Jefferson 
county  judgment  to  the  appellant  company, 
and  Stone  also  assigned  to  it  his  interest  in 
tbe  Fleming  county  judgment  In  December, 
1811,  this  suit  was  brou^t  by  the  appellant 
against  Hart  ft  Sousley  to  recover  from  tbem 
the  amount  it  bad  been  compelled  to  pay  as 
their  surety  in  satisfaction  of  the  judgment 
rendered  against  them  as  assignees  In  tbe 
Fleming  circuit  court 

To  this  suit  an  answer  was  filed  by  Hart 
ft  Sousley,  consisting  of  several  paragrapiis, 
but  the  substance  of  tbe  defense  was:  (1) 
That  tbe  judgment  relied  on  by  appellant 
as  tbe  basis  of  its  action,  were  exttngulsbed 
and  satisfied  in  January,  1804,  and,  as  tbe 
assignments  of  these  judgments  to  It  were 
of  no  effect,  its  rlfljit  to  a  recorery  rested 
entirely  on  the  Implied  promise  of  Hart  ft 
Sousley,  its  prindpais,  to  repay  to  It  tbe 
amount  it  had  paid  for  tbem  as  surety,  and 
was  barred  by  the  five-year  statute  of  limi- 
tation ;  (2)  that  tbe  assigmnents  of  tbe  Judg- 
ments were  void  because  no  notice  was  giv- 
en to  Hart  ft  Sousley  that  tbe  judgment 
plaintiff  would  be  requested  to  make  the  as- 
signments, or  that  they  bad  made  tbe  as- 
signments; (8)  that,  as  tbe  Fleming  county 
judgment  was  r«idered  against  Uart  ft 
Sousley  as  assignees,  the  appellant  acquired 
no  right  against  them  as  individuals  by  vlr- 
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tue  of  the  assigiimeBt  of  that  Judgment;  (4) 
that  the  «HHlgnment  of  the  Fleming  county 
judgment  by  the  LoulSTille  Banking  C!om- 
IKUiy  was  only  operative  aa  to  one-half  of 
the  Judgment,  aa  Henit  L>.  Stone  was  the 
owner  of  the  remaining  one-half;  (5)  that, 
as  the  Jefferson  county  Judgment  was  based 
on  the  Fleming  county  Judgment,  the  latter 
Judgment  was  merged  In  the  former,  and  the 
assignment  of  It  passed  nothing  to  appel- 
lant; (8)  that  the  assignment  of  the  Jeffer- 
son county  Judgment,  which  was  made  In 
1911,  more  than  five  years  after  the  Judg- 
ment had  been  satisfied  by  the  appellant, 
was  of  no  effect,  because  the  right  of  the 
appellant,  if  it  had  any,  to  recover  on  the 
Judgment  against  Hart  ft  Sousley  was  then 
barred  by  the  five-year  statute  of  limitation. 
In  disposing  of  the  case  we  will  consider 
only  In  a  general  way  these  defenses,  as  it 
does  not  appear  to  be  necessary  that  each  of 
them  should  be  taken  up  separately. 

[1]  The  record  shows  that  the  Fleming 
county  Judgment  was  rendered  In  behalf  of 
the  Louisville  Banking  Company  against 
Hart  &  Sousley  as  assignees.  It  was  there- 
fore only  necessary  that  the  appellant,  when 
it  satisfied  this  Judgment,  should  procure 
from  the  banking  company  an  assignment 
ot  It.  If,  however.  Stone,  by  reason  of  some 
private  arrangement  between  himself  and 
the  banking  company,  had  an  interest  In 
the  Judgment,  the  assignment  of  the  Judg- 
ment by  the  banking  company  only  passed 
to  tbe  assignee  the  interest  that  the  banking 
company  owned;  and,  as  the  surety  only 
obtained  wltbln  five  years  from  tbe  date  of 
tbe  Fleming  counly  Judgment  am  assignmeait 
ttom  tbe  banking  comiKiny,  and  not  from 
Stone,  It  Is  only  substituted  to  the  rights  ot 
the  banking  company  in  the  Fleming  county 
Judgment.  This  Signing  county  Judgment 
was  not  satisfied  by  appellant  until  some 
two  years  after  its  rendition,  when  it  satis- 
fied the  Judgment  rendered  against  it  In  tbe 
Jefferson  circuit  couM;  but  this  drcnm- 
ctance  la  of  no  material  Importance.  The 
appellant  did  not  suffer  any  loss  by  reason 
of  its  suretyship  until  It  satisfied  the  Judg- 
ment against  its  principals,  and  it  was  not 
entitled  to  an  assignment  of  the  Judgment 
until  It  had  satisfied  it  It  was  not  neces- 
sary that  it  should  have  obtained  in  1004,  or 
indeed  at  any  time,  an  assignment  of  the 
Jeffeivon  county  Judgment  There  was  no 
reason  why  it  should  take  an  assignment  of 
a  jndgment  against  Itself,  and  so  the  assign- 
ment of  tbe  Jefferson  county  Judgment  to  it 
by  tbe  banking  company  and  Stone  do  not 
add  anything  to  the  strength  of  appellant's 
case  or  take  anything  from  it 

Tbe  rights  of  the  parties  are  to  be  Judged 
by  tbe  effect  of  the  judgment  In  the  Fleming 
dreolt  court  and  the  assignment  of  this  Judg- 
ment to  appelant  If  appellant  Is  entitled 
to  recover,  its  right  to  do  so  must  rest  on 
the  tf  ecUveness  of  the  assignment  of  the 
Fleming  county  judgment  because  If  this  as- 


signment did  not  enlarge  Its  rights  as  a  sure- 
ty, and  they  must  rest  on  the  implied  prom- 
ise of  the  principals  to  repay  the  amount  it 
was  compelled  as  surety  to  pay  for  them. 
Its  claim  Is  barred  by  tbe  five-year  statute  of 
limitation. 

[2, 3]  A  surety,  who  pays  a  Judgment  for 
his  principal  without  taking  an  assignment 
of  the  Judgment  against  the  principal  that 
he  paid,  can  only  recover  from  his  principal 
upon  the  implied  promise  that  the  law  raises 
in  his  behalf,  and  he  must  proceed  to  ob- 
tain relief  upon  this  Implied  promise  within 
five  years  from  the  date  of  the  payment 
Bowman  v.  Wright  7  Bush,  875;  Robinson 
V.  Jennings,  7  Bush,  630;  Duke  v.  Pigman, 
110  Ky.  758,  62  S.  W.  867,  23  Ky.  Law  Rep. 
209. 

[4]  But  the  rights  of  a  surety,  who  satis- 
fies a  Judgment,  have  been  enlarged  by  the 
statute,  and,  when  a  surety  takes  a  statutory 
assignment  of  a  Judgment  against  his  prin- 
cipal within  five  years  from  Its  rendition, 
he  steps  into  the  shoes  of  the  Judgment  plain- 
tiff, and  has  all  the  rights  against  his  prin- 
cipal that  the  Judgment  plaintiff  would  have. 
Joyce  V.  Joyce,  1  Bush,  474.  Am(Hig  other 
rights  that  the  surety  acquires  by  obtaining 
within  the  five  years  a  statutory  assignment 
is  the  one  extending  the  time  in  which  he 
may  proceed  against  his  principal  for  reim- 
bursement His  right  to  recover  against  his 
principal  is  not  limited  to  an  action  on  the 
implied  promise  and  barred  within  five  years 
If  no  action  be  taken,  but  extends  for  the 
same  period  of  time  that  the  right  of  the 
Judgment  plaintiff  would  extend.  Therefore, 
if  the  assignment  of  the  Fleming  county 
Judgment  was  made  In  the  manner  provided 
in  the  statute,  the  five-year  statute  of  limita- 
tion relied  on  by  appellee  constitutes  no  de- 
fense. This  statute,  which  is  section  4666 
of  the  Koitucky  Statutes,  reads  as  follows: 
"If  the  surety  pays  the  whole  or  part  of  a 
Judgment  be  shall  have  a  right  to  an  assign- 
ment thereof  from  the  plaintiff  or  the  plain- 
tiff's attorney,  in  whole  or  in  part;  and  when 
the  plaintiff  has  been  fully  satisfied,  audi 
assignment  shall  give  him  the  right  to  sue 
out  or  use  any  existing  execution,  or  other- 
wise control  the  Judgment  for  his  own  benefit 
against  other  defendants,  so  far  as  to  ob- 
tain satisfaction  from  the  principal  for  the 
whole  amount  so  paid  by  the  surety  with  In- 
terest or  from  any  cosurety  his  proper  part 
of  such  payment  according  to  the  principles 
of  the  last  section.  Such  assignment  shall 
also  transfer  to  the  sureties  so  paying  the 
benefit  of  any  lien  existing  under  or  by  vir- 
tue of  such  Judgment;  and  the  right  to  the 
assignment  shall  exist,  though  the  money 
was  made  or  secured  by  sale  of  the  property 
of  the  surety  under  execution."  Under  this 
statute  the  appellant  when  it  satisfied  the 
Judgment  had  a  right  to  an  assignment 
thereof,  and  this  assignment  It  obtained. 
The  statute  does  not  require  that  the  assign- 
ment of  a  Judgment  shall  be  in  writing  or  be 
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made  a  matter  of  record,  or  that  tbe  assign- 
ment shall  be  entered  on  the  record  book  in 
which  the  Judgment  is  entered.  An  assign- 
ment within  five  years  will  give  to  the  sure- 
ty all  the  rights  against  his  principal  that  he 
could  acquire  by  an  assignment  of  record. 
Patton  V.  Smith,  130  Ky.  819,  114  S.  W.  316, 
23  L.  R.  A.  (N.  S.)  1124;  Brown  &  Bro.  v. 
Lapp,  89  S.  W.  304,  28  Ey.  Law  Rep.  409; 
Freeman  on  Judgments,  vol.  2,  {  422. 

[S]  It  is,  however,  earnestly  insisted  by 
counsel  for  appellee  that  the  assignment  of 
a  Judgment,  to  be  etfectlve,  must  be  made 
after  notice  to  the  principal  debtor,  and  that, 
unless  the  principal  debtor  is  given  notice  of 
the  fact  that  an  assignment  will  be  requested 
or  that  an  assignment  has  been  made,  so  that 
he  may,  if  he  desires,  contest  the  right  of 
the  surety  to  the  assignment,  he  will  not  be 
affected  by  It  In  support  of  this  proposi- 
tion, our  attention  is  called  to  Veach  v.  Wlck- 
ersham,  11  Bush,  261.  In  that  case  it  ap- 
pears from  the  opinion  that  in  April,  1865, 
McOoweU  and  Young  recovered  Judgments 
against  Veach,  Cornish,  and  Wlckersham; 
tbe  latter  two  being  the  sureties  of  Veach, 
and  as  saCh  sureties  they  were  compelled  to 
and  did  satisfy  the  Judgment  in  1866.  In 
1869,  14  years  after  the  satisfaction  of  the 
Jud^ent  by  the  sureties,  Wlckersham,  with- 
out notice  to  Veach,  procured  an  order  from 
the  court  in  which  the  Judgment  was  render- 
ed, indorsing  one-half  of  the  Judgment  for 
his  benefit,  and  empowering  him  to  sue  out 
execution  thereon.  Execution  having  been 
issued  in  favor  of  Wlckersham,  Veach  con- 
tested his  right  to  collect  the  execution,  and 
his  contention  was  sustained  by  the  court 
It  will  be  observed  that  in  that  case  the  sure- 
ty did  not  seek  to  secure  an  assignment  of 
the  Judgment  tmtll  after  the  expiration  of 
five  years  from  its  rendition,  or  until  after 
his  right  of  action  upon  the  Implied  promise 
of  Veach  had  been  barred  by  limitation.  At 
the  time  Wlckersham  obtained  the  assign- 
ment he  had  no  enforceable  demand  against 
Veactt,  and  the  court  under  this  state  of 
facts,  said  that  it  was  necessary  to  the  valid- 
ity of  the  order  of  the  court  making  the  as- 
signment that  Veach  should  have  had  notice 
of  the  application  for  the  order  and  oppor- 
tunity to  defend  and  show  cause  against  it 
That  case  does  not  hold  that  within  five 
years  after  the  rendition  of  the  Judgment, 
the  surety  may  not  obtain,  without  notice  to 
his  principal,  an  assignment  of  the  Judgment 
from  the  Judgment  plaintiff.  Of  course  when 
the  surety's  right  of  action  is  barred  by  lim- 
itation, and  he  undertakes  to  revive  his  cause 
of  action  by  obtaining,  through  an  order  of 
court  an  assignment  of  the  Judgment,  he 
must  give  notice  to  his  principal,  so  that  the 
principal,  if  he  desires,  may  defeat  his  right 
to  the  assignment  upon  the  ground  that  his 
claim  is  barred  by  limitation. 

It  can  readily  be  seen  that  after  the  sure- 
ty's right  of  action  is  barred,  he  should  not 
be  permitted,  through  an  order  of  court  to 


restore  It  to  life  without  notice  to  the  prin- 
cipal ;  but,  when  his  right  of  action  is  not 
barred.  It  Is  not  necessary  that  he  should 
give  notice  to  ids  principal  of  his  intention 
to  obtain  an  assignment  of  the  Judgmoit  A 
surety  who  satisfied  a  Judgment  is  entitled, 
as  a  matter  of  right  to  an  assignment  of  it 
within  ttie  five  years,  and  ttiis  right  the  prin- 
cipal debtor  cannot  obstruct  or  defeat  if  the 
Judgment  was  in  fact  paid  by  the  surety. 

The  case  of  Plummer  v.  Talbott  60  S.  W. 
1097,  21  Ky.  Law  Rep.  SO,  is  also  relied  on 
by  appellee.  In  that  case  it  appears  that  in 
1894  Plummer,  who  was  a  member  of  a  part- 
nership, tranght  out  tlie  other  members  and 
executed  his  note  for  the  purchase  price  of 
the  partnership  stock.  Failing  to  meet  these 
notes,  Plummer  in  1895  returned  what  he  had 
bought  to  Ills  partners,  and  a  contract  was 
then  entered  into  by  which  tiis  partners 
agreed  to  pay  off  the  firm  debts  and  save 
Plummer  harmless  therefrom.  After  tills 
contract  was  made,  a  creditor  of  tlie  old  firm 
obtained  Judgment  against  Plummer  in  the 
quarterly  court;  the  other  partners  defeat- 
ing in  ttiat  court  a  recovery  against  them. 
From  the  Jndgmoit  refusing  him  relief 
against  the  otlier  members  of  the  firm,  the 
creditor  appealed  to  the  circuit  court  and  in 
that  court  obtained  a  Judgment  against  the 
other  memliers  of  the  firm.  The  result  of 
tills  was  tliat  the  creditor  liad  a  Judgment  in 
the  quarterly  court  against  Plummer  and  a 
Judgment  for  the  same  debt  in  the  circuit 
court  against  the  other  members  of  the  firm. 
After  this  the  other  members  of  the  firm  ob- 
tained from  the  creditor,  without  notice  to 
Plummer,  an  assignment  of  the  quarterly 
court  Judgment  against  Plummer,  and  sought 
to  collect  It  Plummer,  after  setting  up  the 
facts  before  stated,  sought  te  enjoin  the  col- 
lection of  the  execution,  but  the  lower  court 
dismissed  tils  petition.  In  reversing  the  case 
this  court  said  that  under  the  facts  stated 
in  the  petition  of  Plummer  seeking  to  enjoin 
the  collection  of  the  'execution,  he  did  not 
owe  any  part  of  the  debt  and  therefore  the 
other  members  of  the  firm  were  not  entitled 
to  an  assignment  of  the  quarterly  court  Judg- 
ment without  notice  to  him.  The  court  fur- 
ther said :  "If  the  debt  is  the  debt  of  Plum- 
mer alone,  he  is  not  hurt  by  the  assignment; 
but  if  it  is  a  firm  debt  and  he  owes  only  a 
part  of  it,  or  if  it  is  a  debt  against  which  he 
is  to  be  saved  harmless  under  the  contract, 
then  the  injunction  is  to  be  perpetuated." 
The  difference  between  that  case  and  tills  is 
apparent.  In  that  case,  according  to  the 
averments  of  Plummer's  petition,  he  did  not 
owe  the  Judgment  and  the  other  members 
of  the  firm  had  no  right  to  an  assignment  or 
to  collect  it  from  him.  In  tills  case  it  is  not 
denied,  and  we  take  it  could  not  lie,  that 
Hart  &  Sousley,  as  assignees,  sliould  have 
paid  the  Fleming  county  Judgment  against 
them;  but,  failing  to  pay  it  the  appellant  as 
their  surety,  was  compelled  to  satisfy  It  and 
the  only  defenses  they  make  to  tbe  right  of 
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tbe  sarety  to  recover  against  them  the  part 
of  that  Judgment  owned  by  the  banking  com- 
pany are  purely  technical.  They  have  no 
meritorions  defense  as  Plummer  had  or  as 
Veacb  had. 

If  Hart  ft  Soualey  had  a  defense,  tbe  fact 
that  the  appellant  obtained  an  assignment 
wlthont  notice  to  them  would  not  prevent 
them  from  making  the  defense  in  this  action. 
For  example,  if  a  person  who  obtains  an  as- 
signment of  a  Judgment  under  the  statute 
was  not  in  fact  a  surety,  or  if  his  right  to 
the  assignment  was  barred  by  limitation,  or 
if  his  claim  against  his  principal  had  been 
satisfied,  or  for  any  other  reason  should  not 
be  paid,  the  principal  can  make  tils  defenses 
whea  It  is  sought  to  collect  the  Judgment 
debt  under  the  assignment,  unless  the  assign- 
ment was  made  by  an  order  of  court  after 
due  notice  to  the  principal  and  opportunity 
to  resist  in  court  the  assignment 

[i]  There  is  no  merit  in  the  contention  ttiat, 
as  the  Fleming  county  Judgment  was  against 
Hart  ft  Sousley  as  assignees,  the  appellant^ 
who  as  surety  satisfied  that  Judgment,  can- 
not proceed  against  them  as  individuals. 
Tbe  Judgment  against  them  in  the  Fleming 
circuit  court  was  caused  by  their  failure  to 
faithfully  discharge  their  duties  as  assignees, 
as  may  be  seen  by  an  examination  of  Stone 
V.  Hart,  66  S.  W.  191,  23  Ky.  Law  Rep.  1777, 
and  Wilson  v.  Louisville  Nat  Banking  Co., 
76  S.  W.  1095,  25  Ky.  Law  Rep.  1065. 

When  a  fiduciary,  by  his  wrongdoing  or 
faithless  performance  of  hia  trust  causes  his 
surety  to  suffer  a  loss,  the  surety  may  pro- 
ceed against  him  individually  to  recover 
what  he  has  been  compelled  to  pay.  If  this 
were  not  so,  a  faithless  fiduciary  could  put 
the  burden  of  his  wrongdoing  upon  his  sure- 
ty and  eBcai>e  liability  for  loss  occasioned  by 
his  breach  of  duty. 

[7]  Nor  did  the  payment  of  tbe  Jefferson 
county  Judgment  by  the  surety  have  tbe  ef- 
fect of  extinguishing  the  liability  of  Hart  ft 
Sousley  under  the  Fleming  county  Judgment 
When  the  surety  paid  off  the  Jefferson  coun- 
ty Judgment  against  it  and  took  an  assign- 
ment of  the  Fleming  county  Judgment,  this 
act  idainly  showed  that  it  was  not  Intended, 
in  satisfying  this  Judgment,  to  extinguish 
its  right  to  reimbursement  against  the  prin- 
cipal. Roberts  v.  Bruce,  91  Ky.  379,  16  8. 
W.  872,  12  Ky.  Law  Rep.  932. 

[I]  Aside  from  this,  the  legal  presumption 
Is,  and  should  be,  that  the  paym«it  of  a 
Judgment  by  a  surety  does  not  eztlnguisb  it 
■o  as  to  deprive  tbe  surety  of  the  right  to  an 
assignment  of  the  Judj^ent  for  his  benefit 
against  the  principal.  The  Judgment  creditor 
had  a  right  to  bring  this  suit  against  the 
surety  alone  in  Jefferson  county,  and,  when 
the  surety  satisfied  the  Judgment  against  it. 
It  waa  entitled  to  be  substituted  to  all  the 
rights  tbe  Judgment  plaintiff  liad  against 
Hart  ft  Sousley,  and  among  these  was  the 


right  to  have  an  assignment  of  the  Fleming 
county  Judgment,  and  by  virtue  of  ttiis  as- 
signment it  acquired  all  rights  against  Hart 
ft  Sousley  that  the  Louisville  Banking  Com- 
pany had,  but  was  not  substituted  by  the 
assignment  to  any  Interest  that  Stone  may 
have  had  In  the  Fleming  county  Judgment, 
because  it  did  not  obtain,  within  five  years 
from  the  rendition  of  this  Judgment,  an  as- 
signment by  Stone  of  his  Interest  in  it 

Wherefore  tbe  Judgment  is  reversed,  with 
directions  to  enter  a  Judgment  in  favOr  of 
appellant  for  the  sum  the  record,  in  this  case 
and  the  cases  out  of  whidi  this  litigation 
grows,  shows  tbe  LouisvtUe  Banking  Com- 
pany was  entitled  to  in  tbe  Fleming  county 
Judgment  with  Interest  thereon  from  the 
date  of  that  Judgment,  and  a  proportionate 
part  of  the  cost  of  tliat  Judgment 


SHIBLEn:  V.  RENICE. 
(Court  of  Appeals  of  Kentucky.    Dee.  4, 1912.) 

1.  Apfbai.  ANn  BttBOB  (S  1046*)— Right  to 
Ofbit  and  Globe — Revbbsiblk  EIbbor. 

Under  Qv.  Code  Prac.  |  817,  subsec.  6, 
providing  that  the  party  having  the  burden  of 
proof  shall  have  the  conclnBion  of  tbe  argu- 
ment the  denial  of  that  right  to  the  party 
iuLviag  the  burden  is  reversitue  error. 

QEDd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  U  412&-4134;  Dec.  Dig.  i 
1046.'] 

2.  PtxADino  (II  2,  133*)— OODK  Pubading— 
"Oolob"— "Sow    Assault    Dbuesne." 

A  plea  of  "son  asutnlt  demesne,"  which  is 
in  the  nature  of  a  confession  of  the  assault 
charged,  and  an  avoidance  thereof,  by  show- 
ing that  the  plaintiff  first  assaulted  the  de^ 
fendant  and  that  the  injuries  new  out  of  his 
assault  must,  even  under  the  Code,  give 
"color,"  which,  as  a  term  of  pleading,  signifies 
an  apparent  or  prima  facie  right  in  the 
plaintiff;  the  Code,  wliile  having  abolished 
forms,  not  having  changed  tbe  substance  of 
various  pleas. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  11  3,  4,  280;   Dec.  Dig.  ||  2,  133.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1262;   voL  7,  p.  6562.] 

S.  PLBADiNa  (I  133*)— Answkb— Concession 

AND    AVOIDANCB — COLOB. 

In  an  action  for  damages  for  willful  and 
malicious  assault  the  first  paragraph  of  the 
answer  traversed  the  allegations  of  malice, 
and  the  second  paragraph  alleged  that  defend- 
ant attempted  to  assist  the  constable  in  mak- 
ing an  arrest,  whereupon  plaintiff  attempted 
to  restrain  defendant  who  to  protect  IiimseU 
struck  plaintiff.  Beld  that,  while  not  ex- 
pressly admitting  tbe  assault  on  plaintiff,  de- 
fendant's answer,  taken  as  a  whole,  was  a 
good  plea  in  confession  and  avoidance,  im- 
pliedly confessing  the  assault 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  280;    Dec  Dig.  |  138.*] 

4.  Tbl&i,  (I  25*) — RiOBT  TO  Open  and  CTlose. 
Under  C^v.  Code  Prac.  |  626,  providing 
that  the  burden  of  proof  in  ttie  wnole  action 
lies  on  the  party  who  would  be  defeated  if^no 
evidence  were  given,  a  defendant  in  an  actipn 
for  malicious  assault  who  pleaded  in  confes- 
sion and  avoidance  that  he  struck  plaintiff  in 
repelling  plaintiff's  assault  though  traversing 
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the  allqtationB  of  malidotu  and  willfnl  in- 
JQr7,  haa  the  burden  of  proof,  the  giat  of  the 
plea  being  one  of  son  aaaault  demesne  In  con- 
feaaion  and  avoidance ;  and  hence,  under  the 
direct  provisions  of  section  317,  subsec.  6, 
is  entitled  to  the  conclusion  in  argument. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.   II  44-75;    Dec  Dig.  |  25.*} 

Appeal  from  Circuit  Cioart,  Warren  Cioanty. 

Action  by  James  Garland  Sblrley  against 
Tom  Benlctc.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Bodes  &  Wallace,  of  Bowling  Green,  for 
appellant  T.  W.  &  B.  O.  P.  Thomas,  of 
Bowling  Green,  for  appellee. 

MILLEB,  J.  Shirley  sued  Benlck  for  $5,- 
100  damages  for  a  willful  and  malicious  as- 
sault, committed  on  the day  of  Au- 
gust, 1911.  The  first  paragraph  of  the  an- 
swer is  a  traverse,  but  in  such  a  way  as  to 
deny  only  that  the  assault  upon  plaintiff  was 
willful  or  malicious.  In  effect.  It  admits  the 
assault  The  second  paragraph  alleged  af- 
firmatively that  while  attending  a  tent  meet- 
ing in  Warren  county  some  time  in  August 
1911,  the  plaintiff  and  his  brother,  Porter 
Shirley,  became  drunk  and  disorderly;  that 
Smith,  a  constable,  while  attempting  to  ar- 
rest Porter  Shirl^,  who  resisted  arrest  call- 
ed defendant  to  his  assistance  to  effect  the 
arrest  whereupon  the  plaintiff  assaulted, 
took  hold  of,  and  attempted  to  restrain,  the 
defendant  from  making  said  arrest;  and,  in 
order  to  make  said  arrest  and  protect  him- 
self, the  defendant  struck  plaintiff  with  his 
fist  In  a  third  paragraph  defendant  alleges 
that  he  was  juatifled  in  striking  the  plaintiff 
under  the  (drcumstances  above  set  forth; 
and  that  he  used  no  more  force  than  was  nec- 
essary to  repel  the  assault  and  force  used  by 
the  plaintiff. 

The  case  was  twice  tried.  Upon  the  first 
trial  plaintiff  obtained  a  verdict  for  |100, 
but  this  Judgment  was  set  aside;  and  upon 
a  second  trial  the  verdict  was  for  the  de- 
fendant   Plaintiff  appeals. 

No  bill  of  exceptions  containing  the  evi- 
dence or  the  instructions  is  presented.  The 
appellant  seeks  a  reversal  upon  the  single 
ground  that  the  trial  court  refused  him  the 
burden  of  proof  and  the  closing  argument  to 
the  Jury. 

[1]  Under  subsection  6  of  section  817  of 
the  Civil  Code  of  Practice,  the  party  Iiaving 
the  burden  of  proof  shall  have  the  conclusion 
In  the  argument;  and  section  626  further 
provides  that  "the  burden  of  proof  in  the 
whole  action  lies  on  the  party  who  would  be 
defeated  If  no  evidence  were  given  on  either 
side."  If,  therefore,  the  burden  of  proof  was 
upon  the  appellant  he  was  entitled  to  the 
closing  argument;  and  a  denial  of  that  right 
by  the  circuit  Judge  was  a  reversible  error. 
Boyal  Ins.  Co.  v.  Schwing,  87  Ky.  410,  9  S. 
W.  242,  10  Ky.  Law  Bep.  380;  Lucas  v.  Hunt 


91  Ky.  279,  15  S.  W.  781,  12  Ky.  Law  Bep. 
871 ;  Crabtree  v.  Atchison,  93  Ky.  338,  20  S. 
W.  260,  14  Ky.  Law  Bep.  313;  Ashland  ft 
Catlettsburg  Street  Ballway  Co.  v.  Hoffman, 
82  S.  W.  666,  26  Ky.  Law  Bep.  778.  The 
trial  court  evidently  took  the  view  that  the 
defendant  had  pleaded  son  assault  demesne; 
and  the  burden  of  proof  was  therefore  upon 
the  defendant  and  not  upon  the  plaintiff. 

[t]  It  is  contended,  however,  that  the  an- 
swer nowhere  alleges  that  the  assault  by 
plaintiff  upon  defendant  is  the  same  assault 
committed  by  the  defendant  upon  the  plain- 
tiff, which  is  the  subject  of  this  action,  and 
that  the  answer  therefore  does  not  plead  son 
assault  demesne.  A  plea  of  son  assault  de- 
mesne is  in  the  nature  of  a  confession  of  the 
assault  charged,  and  an  avoidance  thereof, 
by  showing  that  the  plaintiff  first  assaulted 
the  defendant  and  that  the  injuries  com- 
plained of  grew  out  of  the  assault  by  the 
plaintiff  upon  the  defendant  In  speaking  of 
pleas  in  confession  and  avoidance.  Perry's 
Common-Law  Pleading,  at  page  273,  says: 
"With  respect  to  the  quality  of  these  plead- 
ings, it  is  a  rule  that  every  pleading  by  way 
of  confession  and  avoidance  must  give  eolor. 
This  is  a  rule  which  It  is  very  essentiai  to 
understand,  In  order  to  have  a  correct  ap- 
prehension of  the  nature  of  these  pleadings; 
yet  it  appears  to  have  been  not  hitherto  ad- 
equately explained  or  developed  in  the  books 
of  the  science.  Color  is  a  term  of  the  an- 
cient rhetoricians,  and  was  adopted  at  an 
early  period  into  the  language  of  pleading. 
As  a  term  of  pleading,  it  signifies  an  appar- 
ent or  prima  fade  right ;  and  the  meaning  of 
the  rule,  that  every  pleading  in  confession 
and  avoidance  must  give  color,  is  that  it 
must  admit  an  apparent  right  in  the  opposite 
party,  and  rely,  therefore,  on  some  new  mat- 
ter by  which  that  apparent  right  is  de- 
feated." 

The  reason  for  the  rule  exists  as  weQ  un- 
der our  system  of  code  pleading  as  it  did 
under  the  common-law  system  of  pleading. 
And,  although  forms  have  been  abolished  by 
the  Code  of  Practice,  the  substance  of  the 
common-law  rules  of  legal  procedure  re- 
mains, except  where  they  conflict  with  the 
spirit  of  our  statutory  regulations  upon  the 
subject  of  pleading  and  i>actice.  B.  &  L.  T. 
Co.  V.  Bogers,  7  Bush,  535. 

Strictly  speaking,  therefore,  a  plea  of  son 
assault  demesne,  being  by  way  of  confession 
and  avoidance,  should  admit  the  assault  com- 
plained of,  and  i*ely  upon  the  first  assault 
by  the  plaintiff,  to  defeat  plaintUTs  case. 
But  must  such  an  admission  be  expressly 
made,  or  Is  it  sufficient  if  it  be  distinctly 
Implied  from  the  matters  set  forth  in  the 
pleadings? 

In  Stephen  on  Pleading,  star  page  200,  the 
rule  as  to  the  nature  and  properties  of  pleas 
in  confession  and  avoidance  is  laid  down  as 
follows:    "It  was  formerly  the  practice  In 
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many  cases  to  frame  natHi  pleas  with  a  for- 
mal confession  or  admission  In  terms,  using 
tbe  Introdnctory  phrase  of  Tme  It  Is  that,' 
eta,  and  then  proceeding  to  plead  In  answer 
to  the  matter  thns  explicitly  admitted.  But 
this  method  Is  not  required  by  the  rules  of 
pleading,  and,  with  a  yiew  to  brevity.  Is  now 
generally  abandoned.  It  is  essential  that 
the  confession,  though  not  express,  should 
be  distinctly  Implied  In  or  Inferable  from  the 
matter  of  the  pleading.  If  a  pleading,  there- 
fore, purporting  to  be  by  way  of  confession 
and  avoidance,  or,  in  other  words,  not  plead- 
ed by  way  of  traverse,  does  not  Import  a  con- 
fession of  the  traversed  allegations.  It  is  de- 
fective and  Insufficient"  See,  also,  star  page 
163  for  the  form  of  the  plea  of  son  assault 
demesne. 

[3]  It  will  be  seen,  therefore,  that,  whUe 
the  second  paragraph  of  the  answer  might 
well  have  been  more  specific  in  confessing 
the  assault,  and  In  alleging  that  the  assault 
and  the  counterassault  were  one  and  the 
same,  it  nevertheless  substantially  shows 
that  state  of  fact,  and  sufficiently  complies 
with  Stephen's  rule.  The  seeming  confusion 
between  counsel  arises  from  the  fact  that  the 
first  paragraph  of  the  answer  traverses  the 
allegations  of  the  petition,  while  the  second 
paragraph  Is  in  confession  and  avoidance; 
and  appellant,  relying  on  the  Issue  made  by 
the  first  paragraph,  claims  the  burden  of 
proof,  while  appellee  claims  it  under  the 
second  imragraph.  Taking  the  two  para- 
graphs together,  or  disregarding  the  first 
paragraph  because  of  its  iuaufflclency  as  a 
traverse,  the  answer  is  equivalent  to  a  plea 
of  son  assault  demesne. 

[4]  Where  there  is  a  plea  of  son  assault 
demesne,  the  burden  of  proof  is  upon  the 
defendant  Walls  v.  Robb,  15  Ky.  Law  Rep. 
159;  PhilUpe  v.  Mann,  44  S.  W.  379,  19  Ey. 
liaw  Bep.  1706 ;  Johnson  v.  Strong,  58  S.  W. 
430,  22  Ky.  Law  Rep.  677;  Toraln  v.  Ter- 
rell, 122  Ky.  745,  93  S.  W.  10,  29  Ky.  Law 
Bep.  306.  But  where  the  defmdant  merely 
traverses  the  allegations  of  the  petition,  or, 
in  addition  thereto,  pleads  distinct  and  sep- 
arate matters  by  way  of  Justification  or  ex- 
cuse, but  whldi  do  not  amount  to  an  assault, 
the  burden  is  on  the  plainticr  to  make  out 
his  case.  Wilken  v.  Exterkamp,  102  Ky. 
143,  42  S.  W.  1140,  19  Ky.  Law  Rep.  1132; 
Finnell  v.  Bohannon,  44  S.  W.  94,  19  Ky. 
Law  Rep.  1587;  Ryan  v.  Quinn,  71  S.  W. 
872,  24  Ky.  Law  Rep.  1517;  Hess  v.  Hymson, 
93  S.  W.  9,  29  Ky.  Law  Rep.  327;  Doer- 
boefer  v.  Shewmaker,  123  Ky.  646,  97  S.  W. 
7,  29  Ky.  Law  Rep.  1193. 

As  the  answer,  taken  as  a  whole,  presents 
a  plea  of  son  assault  demesne,  the  case  comes 
within  the  first  class  of  cases,  supra,  and  the 
burden  was  utx>n  the  defendant  the  ai)pel- 
lee  in  this  case.  In  so  holding  the  trial 
court  ruled  correctly. 

Judgment  affirmed. 


SODES  et  sL  r.  TATES  et  al 

(Court  of  Appeals  of  Kentucky.     Dec.  11, 
1912.) 

Appeal  and  Hbbob   (|  78*)  —  Finality  of 

DKTEBlaNATION— SnSTAININQ   DEMUBBBB. 

An  order  snstaimng  a  demurrer  to  an 
amended  petition,  but  making  no  further  dis- 
position of  the  action,  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  426,  464-483;  Dec.  Dig.  | 

Appeal  from  Circuit  Court;  Madison  County. 

Action  by  James  Rodes,  trustee,  and 
others,  against  Charles  Yates,  trustee,  and 
others.  From  an  order  sustaining  a  demur- 
rer to  the  amended  petition,  plaintlfflg  appeal. 
Appeal  dismissed. 

O.  P.  Jackson  and  John  C.  Chenault,  both 
of  Richmond,  for  appellants.  D.  M.  Chen- 
ault, of  Richmond,  for  api)ellees. 

CLAT,  C.  This  appeal  is  prosecuted  from 
an  order  sustaining  a  demurrer  to  the  amend- 
ed petition,  but  making  no  disposition  of  the 
action.  An  order  which  sustains  a  demurrer 
to  an  amended  petition,  but  goes  no  further. 
Is  not  a  final  order,  and  no  appeal  lies  there- 
from. Harrison  v.  Stroud,  160  Ky.  797,  160 
S.  W.  993. 

The  appeal  is  dismissed. 


HOPPER  v.  HOPPER  et  alt 

(Court  of  Appeals  of  Kentucky.    Dee.  10, 
1912.) 

1.  LiBNs  (I  7*)— Bqottabi«  Likn— Mainte- 
nance OF  Obahtob. 

Where  a  mother  deeds  property  to  her  son, 
In  consideration  of  a  home  and  maintenance, 
but  she  is  unable  to  get  along  with  the  tatter's 
wife,  to  whom  the  son  conveyed  it  and  leaves, 
being  old  and  onahle  to  work,  she  is  entitled  to 
a  lien  on  the  property  for  her  maintenance. 

[Ed.  Note.— For  other  cases,  see  Idens,  Cent 
Dig.  {{  26-28;  Dec.  Dig.  i  7.*] 

2.  HnSOAND    AND   WiFE    (|   49^*)— CONVBT- 

ANCKS— Gifts— Equities. 

A  wife,  taking  property  from  her  husband 
as  a  gift  with  knowledge  that  his  mother  bad 
conveyed  the  property  to  him  in  consideration 
for  maintenance,  which  she  did  not  get  being 
unable  to  live  with  the  wife,  cannot  object  to 
the  declaring  of  a  lien  in  favor  of  the  mother. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  g{  249-2.55;  Dec  Dig.  ft 
49%.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Mary  F.  Hopper  against  Charles 
W.  Hopper  and  another.  Judgment  for  de- 
fendants and  plaintiff  appeals.    Reversed. 

Myers  &  Howard,  of  Covington,  for  appel- 
lant D.  C.  Lee  and  8.  D.  Rouse,  both  of 
Covington,  for  appdleesi 

NTTNN,  J.  Appellant,  Mary  F.  Bovpet,  is 
a  widow  about  68  years  of  age.  Her  hus- 
band died  in  Cincinnati,  Ohio,  several  years 
ago,  leaving  her  and  several  Infant  children. 
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with  a  small  estate.  She  bought  a  lot  In  the 
town  of  Belleme,  Ky.,  and  with  the  help  of 
her  son,  Charles  Hopper,  appellee,  and  her 
three  daughters,  when  they  arrived  at  a  suf- 
ficient age,  erected  a  house  upon  the  lot 
She  borrowed  some  money  from  a  building 
loan  association  in  Bellevue  to  help  erect  the 
house,  but  by  her  own  efforts  and  with  the 
aid  of  her  children  she  repaid  the  loan,  and 
ebe  was  then  the  owner  of  the  property, 
which  was  worth  about  $2,500,  free  of  any 
lien.  The  mother  and  children  then  conclud- 
ed that  they  would  Uke  to  have  a  home  in 
the  country,  so  they  bought  a  house  and 
about  four  acres  of  ground  from  a  man  by 
the  name  of  Graf,  which  was  located  at 
Crescent  Springs,  Kenton  county,  at  the 
price  of  $8,000.  To  secure  the  money  with 
which  to  make  the  first  payment  of  $1,000  on 
this  property,  Mrs.  Hopper  executed  a  mort- 
gage on  her  home  to  the  building  loan  as- 
sociation, and  executed  a  second  mortgage 
for  the  same  amount  on  the  same  property 
to  meet  the  second  payment.  At  about  this 
time  Charles  Hopper  married  Georgia  Noe 
Hopper,  hia  coappellee.  When  the  last  pur- 
chase-money  note  on  the  Crescent  Springs 
property  fell  due,  appellee  approached  his 
mother  and  proposed  to  her  that,  if  she 
would  convey  it  to  him,  he  would  mortgage 
it  to  a  building  loan  association  in  Coving- 
ton, Ky.,  and  raise  the  money  to  pay  the 
note;  that  he  would  arrange  to  pay  off  the 
debt  to  the  Oovington  association,  and  also 
the  debts  held  against  the  Bellevue  property, 
if  she  would  allow  the  rents  from  the  Belle- 
vue property  to  go  to  him  to  aid  in  settling 
the  matter.  It  was  also  expressly  understood 
that  Mrs.  Hopper  should  have  a  home  with 
her  son  on  the  Crescent  Springs  property  so 
long  as  she  lived,  and  that  he  was  to  furnish 
her  with  the  necessaries  of  life.  The  mother 
and  son  were  the  only  two  witnesses  who  tes- 
tified in  the  case,  and  they  do  not  differ  in 
any  material  degree.  The  mother  conveyed 
the  Crescent  Springs  property  to  her  son,  and 
moved  there,  intending  to  make  her  home, 
but  soon  became  dissatisfied.  T^e  wife  of 
appellee  and  his  mother  could  not,  for  some 
reason  not  explained  in  the  record,  live  to- 
gether. Mrs.  Hopper  said  EAie  had  rather 
live  in  the  gutter  the  rest  of  her  days  than 
to  live  With  her  daughter-in-law.  Appellee's 
wife  complained  to  him  about  appellant's  con- 
duct, and  appellant  complained  to  tiim  of  his 
wife's  conduct.  The  turmoil  became  so 
great  that  the  mother  left  and  went  to  her 
property  in  Bellevne.  After  this  the  son 
ceased  making  any  payments  on  the  Bellevne 
property  and  the  aEBociatlon  demanded  its 
debts.  Appellant  having  no  means  to  pay  the 
association,  she  sold  the  property,  as  she 
claims  she  was  compelled  to  do,  at  a  sacri- 
fice. She  received  $250  in  cash,  and  the  pur- 
diaser  assumed  the  mortgage  debts. 


[1]  Aiqpellant  Instituted  this  action  to  have 
the  deed  she  made  to  lier  son  conveying  the 
Crescent  Springs  property  set  aside.  Soon 
after  she  conveyed  the  property  to  her  son, 
he  deeded  it  to  hla  wife  as  a  gift.  Upon  a 
trial  of  the  case,  the  lower  court  dismissed 
appellant's  petition,  stating  that  he  was  im- 
able  to  find  any  proof  of  fraud  on  the  part 
of  appellee.  We  agree  with  the  lower  court 
in  this  respect  Every  fact  appearing  in  the 
record  shows  the  son  to  be  an  excellent  In- 
dustrious, and  honorable  young  man.  The 
record  likewise  shows  that  appellant  was  an 
intelligent  and  good  woman,  and  the  unfor- 
tunate circumstance,  the  falling  out  of  the 
mother  and  daughter-in-law  is  to  be  regret- 
ted, but  nevertheless  it  is  a  fact  The  separa- 
tion exists,  and,  according  to  the  testimony, 
they  cannot  live  together  In  peace.  The  court 
was  right  in  not  setting  the  deed  aside  for 
fraud;  but  appellant  should  have  at  least 
been  adjudged  a  lien  on  the  Crescent  Springs 
property  for  her  maintenance.  She  paid  $2,- 
000  of  the  purchase  price  of  that  property  by 
placing  mortgages  on  her  Bellevue  home. 
She  is  now  old  and  without  a  home.  For  a 
time  she  worked,  first  one  place  then  another, 
but  finally  received  an  injury  which  rendered 
her  unable  to  make  a  living  for  herself.  Un- 
der these  circumstances,  equity  and  justice 
demand!  that  appellant  should  have  back  at 
least  a  portion  of  the  mon^  she  paid  on  the 
Crescent  Springs  property,  to  enable  her  to 
live  in  some  comfort  the  balance  of  her  days. 
This  ought  to,  and  doubtless  will,  meet  with 
the  approval  of  her  son.  He  carried  out  his 
part  of  the  contract  with  his  mother,  nntll 
his  wife  and  mother  were  unable  to  longer 
live  together  and  the  mother  left  Iiis  home. 
In  our  opinion,  a  lien  should  be  declared 
on  the  Crescent  Springs  property  for  $!,• 
600  in  favor  of  appellant  It  is  to  be  sub- 
ject however,  to  the  mortgage  lien  of  the 
Covington  Building  Loan  Association  for 
money  paid  on  the  parchase  price  of  the 
property. 

[2]  The  wife  of  Charles  Hopper  took  the 
conveyance  for  the  property  without  paying 
any  money  consideration,  therefore,  as  she 
knew  of  the  equities  of  her  mother-in-law  in 
the  property,  declaring  a  lien  upon  the  prop- 
erty to  secure  those  equities  will  not  disturb 
any  pre-existing  eqniti&  of  the  wife.  Ap- 
pellant is  entitled  to  this  relief  under  her 
general  prayer  for  all  equitable  and  proper 
relief.  On  the  return  of  the  case  the  lower 
court  will  adjudge  the  payments  of  this  lien 
debt  on  the  terms  most  agreeable  to  the 
mother  and  son,  and  if  they  fall  to  agree  the 
court  will  then  fix  yearly  payments  least 
hurtful  to  appellee,  but  keeping  in  mind  the 
maintenance  of  appellant 

For  these  reasons,  the  judgment  is  re- 
versed, and  case  remanded  f6r  furth^  pro- 
ceedings consistent  with  this  opinion. 
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DAVIS  T.  DAVia  . 
(Coatt  of  Appeala  of  Kentucky.    Dec.  10, 1812.) 

Husband  and  Witk  (|  288*)  —  Skpabais 
Maintenance  —  Bbfubai.  to  Livb  wiih 
Husband. 

A  wife,  who  refused  to  live  in  a  comfort- 
able home  provided  at  a  place  where  her  hoa- 
band'a  bosinesa  required  him  to  be,  waa  not  en- 
titled to  alimony. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  ^  1077;   Dec.  Dig.  i  288.*] 

Appeal  from  Circuit  Court,  WUtley 
County. 

Action  by  Wheeler  Davis  against  Oscar 
Daris.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Sbail»,  Qatllfl  ft  Smith,  of  WlUlamsburg, 
for  aivellant  Stepbens  ft  Steely,  of  Wil- 
liamsburg, tat  appelleei. 

CARROLL,  J.  This  suit  was  brought  by 
appellant,  the  wife  of  appellee,  to  require 
him  to  pay  her  alimony  in  the  simi  of  $500, 
upon  the  ground  that  he  refused  to  permit 
her  to  live  in  his  home  and  compelled  her  to 
take  shelter  with  her  parents.  The  appel- 
lee filed  an  answer  and  counterclaim,  in 
which  he  averred  that  his  wife  left  his  home 
without  any  fault  on  his  part,  and  he  sought 
a  divorce  from  her  on  statutory  grounds. 
Pending  the  suit  a  child  was  bom  to  appel- 
lant, and  the  lower  court,  upon  the  pleadings 
and  evidence,  granted  the  appellee  a  divorce 
upon  his  counterclaim,  and  ordered  him  to 
pay  to  appellant,  for  the  support  of  thcf  chUd, 
the  sum  of  $300  and  also  attorney's  fee,  but 
refused  to  allow  appellant  anything  for  ali- 
mony. On  this  appeal  she  asks  that  the 
judgment  declining  to  allow  her  alimony  be 
reversed,  with  directions  to  the  lower  court 
to  enter  a  judgment  giving  her  alimony. 

The  weight  of  the  evidence  supports  the 
contention  of  appellee  that  his  wife  aban- 
doned blm  and  his  home  without  sufficient 
cause.  He  had  provided  her  with  as  com- 
fortable a  home  as  his  circumstances  would 
permit,  at  a  place  where  his  business  re- 
quired blm  to  be;  bat  his  wife  was  not  sat- 
isfied with  the  place  in  which  they  lived, 
and  desired  that  ap];>eUant  should  locate  In 
the  town  iu  which  her  parents  lived.  He 
could  not  do  this  without  losing  the  employ- 
ment In  which  be  was  engaged,  and  upon  his 
refusal  to  gratify  her  wishes  in  this  respect 
sbe  left  his  home  and  went  to  live  with  her 
parents.  Under  the  circumstances  she  was 
not  oititled  to  alimony. 

The  Judgment  is  affirmed.  * 


HOKB  PBOTECnYB  ASSTT  v.  WILLIAMS. 
(Court  of  Appeals  ol  Kentucky.    Dec.  10,  1912.) 

iHSTnLAKOK    ({  62B*)— LXR   POLIOT— DiSABIXr 
Xrr    CLAUSB— CONSTBUOnON— "CONITNXD  TO 

Bbd." 

Under  a  Ufe  policy  which  provided  that  the 
bumced  should  not  be  liable  to  a  member  for 


disability  while  convaleadng  from  aay  disease, 
but  that  it  should  accept  liability  only  for  the 
actual  time  the  member  is  necenarily  and  con-, 
tinuously  "confined  to  bed,"  the  insured  could 
collect  benefits  if  his  sickness  was  such  as 
would  reasonably  confine  a  person  continuously 
to  bed  or  substantially  so  confine  him.  thougn 
he  may  have  been  up  at  times  to  get  fresh  lur 
or  (or  other  purposes. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1310;  D«x  DigTl  625.*] 

Extension  of  opinion.    Reversed. 

For  former  opinion,  see  150  Ky.  134,  150 

a  w.  11. 

HOBSON,  O.  J.  When  this  appeal  was 
originally  before  us  by  a  clerical  error,  the 
policy  sued  on  had  not  been  correctly  copied 
Into  the  transcript  .See  Home  Protective 
Aas'n  V.  WlUlams,  150  Ky.  134,  160  S.  W.  11. 
Since  the  opinion  was  delivered  under  an 
agreed  stipulation  of  counsel,  the  original 
policy  has  been  filed.  One  of  Its  provisions, 
following  that  part  of  the  policy  which  pro- 
vides for  the  payments  to  ba  made  by  the 
company,  is  as  follows:  "From  the  amount 
of  such  payment  shall,  however,  be  deducted 
any  disability  benefits  that  may  have  been 
pcUd  to  said  member.  In  case  the  above 
named  member  shall  become  wholly  disabled 
by  sickness  or  accident  which  shall  produce 
visible  marks  upon  the  body,  and  which  shall 
begin  after  thirty  days  continuous  member- 
ship, the  association  will,  upon  satisfactory 
proof  thereof,  pay  to  said  member,  as  a  ben- 
efit for  loss  of  time,  |5.00  per  week  during 
the  time  the  member  is  necessarll^f  confined 
to  bis  or  ber  bed,  beginning  with  the  date 
of  mailing  notice  to  the  home  office,  and  for 
a  period  not  to  exceed  ten  weeks  in  any  one 
year."  Section  7  of  the  conditions  indorsed 
on  the  policy,  among  other  tilings,  provided: 
"Neither  shall  the  order  be  in  any  manner 
liable  to  the  member  for  disability  while 
convalescing  from  any  disease;  the  order  ac- 
cepting liability  only  for  the  actual  time  the 
member  Is  necessarily  and  continuously  con- 
fined to  bed  and  totally  unable  to  follow 
his  or  her  vocation.  No  allowance  will  be 
made  for  fractional  parts  of  a  week."  < 

The  conrt  gave  the  jury  this  instruction: 
"The  court  Instructs  the  Jury  that,  if  they  be- 
lieve from  the  evidence  that  prior  to  January 
6,  1911,  Willie  Williams  was  totally  unable  to 
follow  his  vocation  or  do  any  labor,  and  by 
reason  of  such  disability  the  defendant  compa- 
ny was  indebted  to  him  in  a  sum  sufficient  to 
bave  carried  the  policy  in  suit  and  paid  the 
premiums  thereon  up  to  the  time  of  said  Wil- 
lie Williams'  death,  then  and  in  that  event 
tbe  jury  will  find  for  the  plaintiff;  otherwise 
tbey  will  find  for  tbe  defendant  The  recov- 
ery in  this  case,  If  you  find  for  plaintiff, 
not  to  exced  $300,  the  amount  sued  for."  It 
will  be  observed  that  the  instruction  of  the 
court  entirely  Ignored  tbe  words  "confined  to 
bed"  contained  in  the  policy,  and  the  pro- 
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prlety  of  tbls  mllng  1b  the  question  now  to 
pe  determined  on  the  appeal. 

There  are  numerons  cases  In  which  the 
words  "confined  to  the  house"  have  come  np 
for  adjudication  under  similar  policies.  In 
HetropoUtan  Plate  Glass  &  Casualty  Ins. 
Co.  V.  Hawes,  160  Ky.  62, 149  S.  W.  UIO,  we 
Jield  that,  under  such  a  clause,  it  was  not 
required  that  the  Insured  should  be  con- 
fined all  the  time  In  the  house,  and  that 
a  recovery  might  be  had  where  he  was  able 
at  times  to  sit  on  the  veranda  and  get  fresh 
air  under  the  advice  of  his  physician.  There 
Are  numerous  other  decisions  to  the  same 
effect  See  Breil  v.  Claus  Groth  Plattdutch- 
*n  Vereen,  84  Neb.  155,  120  N.  W.  905,  23 
L.  R.  A.  (N.  S.)  359,  18  Ann.  Cas.  1110,  and 
note  thereto.  In  which  a  number  of  decisions 
-on  the  subject  are  collected,  the  sum  of  the 
-decisions  being  that  such  clauses  must  be 
given  a  reasonable  construction,  and  that  a 
recovery  may  be  had  where  there  is  a  sub- 
stantial confinement  to  the  house,  although 
^e  assured  occasionally  goes  out  of  the 
bouse  to  get  air  or  sunshine  or  to  see  his 
physician,  or  for  some  other  necessary  pur- 
pose. We  have  been  able  to  find  but  two 
•cases  construing  the  words  "confined  to 
bed,"  but  we  do  not  see  any  reason  why  the 
same  principle  should  not  be  applied  in  con- 
struing these  words.  In  Bradshaw  v.  Am. 
Benevolent  Ass'n,  112  Mo.  App.  435,  87  S. 
W.  46,  the  court  said:  "We  would  not,  of 
-course,  hold  that  this  clause  meant  that  a 
patient  must  spend  every  minute  in  bed  for 
his  right  to  indemnity  to  accrue;  but  the 
manifest  purpose  of  the  policy  was  not  to 
indemnify  for  loss  of  time  due  to  sickness 
4mless  the  patient  was  bedridden  in  a  sub- 
stantial sense.  We  suppose  the  purpose  was 
to  Insure  against  such  Illness  only  as  would 
!keep  the  patient  in  bed  and  thereby  diminish 
the  danger  of  claims  founded  on  feigned  or 
■exaggerated  illness.  Now  to  hold  that  a 
person  who  could  take  a  trip  to  Texas,  an- 
other to  St.  Louis,  and  who  was  able  to 
be  up  And  around  when  he  chose,  was  con- 
fined to  his  bed  would  be  to  Ignore  one  clause 
*  of  the  policy." 

The  questloa  came  before  the  same  court 
again  In  Hays  v.  Am.  Benevolent  Ass'n,  127 
Mo.  App.  195,  104  S.  W.  1141.  In  that  case 
the  Jury  had  been  instructed  that  the  plaln- 
tiir  might  recover  if  he  was  bedridden,  in 
a  substantial  sense,  all  of  the  time  during 
the  period  of  his  sickness.  Approving  this 
instruction  as  the  proper  interpretation  of 
the  words  "confined  to  bed,"  the  court  said: 
"The  words  employed  must  be  viewed  In  the 
light  of  common  sense,  and  there  must  be 
some  reasonable  construction  placed  upon 
:the  words  'entirely  and  continuously'  when 
used  In  connection  with  requiring  a  sick  per- 
son to  keep  his  bed,  otherwise  one  who  is 
in  fact  so  enfeebled  by  sickness  as  to  be  un- 
able to  bear  the  ftitigue  of  being  dressed  by 


an  attendant  would  forfeit  hla  insorance  by 
sitting  propped  up  in  a  chair  for  a  few  mo- 
ments or  an  hour,  as  a  change  from  a  re- 
clining position  upon  the  bed.  Now,  in  the 
case  at  bar,  the  plaintiff's  proof  tended  to 
show  he  was  confined  to  his  bed  each  and 
every  day  during  the  several  months  of  hla 
sickness.  There  were  times  when  his  dropsi- 
cal affection  rendered  him  unable  to  lie  in 
bed,  or  elsewhere  for  that  matter.  He  was 
compelled  to  sit  up  in  order  to  breathe." 

In  the  case  at  bar  the  Insured  had  con- 
sumption. He  was  taken  sick  in  June,  1910. 
One  witness  who  testified  as  to  his  condi- 
tion prior  to  the  time  of  his  death  In  July, 
1911,  said:  "I  don't  think  he  was  worse 
much  the  day  he  died  than  he  was  six 
months  prior  to  that;  he  was  Just  walking 
about  virtually  dead."  There  was  other  eiri- 
dence  that  his  condition  was  not  so  bad  un- 
tU  a  month  or  two  before  he  died. 

In  lien  of  instruction  1,  the  court  should 
have  Instructed  the  Jury  as  follows:  (1)  If 
the  Jury  believe  from  the  evidence  that  on 
and  after  January  6,  1911,  Willie  Williams 
was  necessarily  and  continuously  confined  to 
bed  and  totally  unable  to  follow  his  voca- 
tion, they  should  find  for  the  plaintiff  in  the 
sum  of  $300.  (2)  The  Insured  was  necessa- 
rily and  continuously  confined  to  bed  If  hla 
sickness  was  such  as  would  reasonably  con- 
fine a  person  contlnuonsly  to  bed  or  sub- 
stantially so  confine  him,  though  he  may 
have  been  np  at  times  to  get  fresh  atr  or 
for  other  purposes. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


WHITE  V.  CITY  or  CALHOUN.t 
(Court  of  Appeals  of  Kentucky.    Dec.  10,  1912.) 

MURICIPAI.    OOBFOBATIONB    (|    654*)— WaTS — 
PebMISSIVX  UbD — ^BUBDBN  Or  PBoor. 

Where  a  strip  of  land  in  front  of  a  house 
was  used  as  a  walkway  for  15  years  after  an 
apparent  dedication,  its  owner,  who  asserts  that 
the  use  was  merely  permissive,  in  an  action  for 
dajuagea  from  the  building  of  a  concrete  side- 
walk under  a  dty  ordinance  providing  for  such 
building  and  making  the  cost  of  the  Improve- 
ment a  lien  on  the  property,  has  the  burden  of 
showing  that  such  use  was  only  permissive. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1428;  Dec.  Dig.  | 
664.»] 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty- 
Action  by  Ann  M.  White  against  the  City 

of  Calhoun.     From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

L.  P.  Tanner,  of  Owensboro,  for  appellant. 
O.  H.  Gary,  of  Calhoun,  for  appeUe& 

NTTNN,  J.  This  action  was  Instituted  by 
appellant  to  recover  11,000,  which  she  alles- 
ed  was  occasioned  by  aiH>ellee  In  constmct- 


•For  otbar  cum  see  sam*  toplo  and  Mctlon  NUUBBR  la  Deo.  Die.  *  Am.  Dig.  K«7-No.  Bwlw  *  Rep'r  Ind( 
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Ing  a  concrete  paTement  along  her  front 
property  line,  which  abnts  on  Main  (or  Fer- 
ry) street  in  Calhoun.  Calhoun  is  a  munici- 
pal corporation  of  the  fifth  class.  On  August 
6,  1909,  its  council  enacted  an  ordinance  re- 
quiring the  construction  of  a  brick  or  con- 
crete sidewalk,  of  certaJn  speciflcatlons,  in 
front  of  the  property  of  appellant  and  other 
citlzai&  One  of  the  speciflcatlons  was  that, 
if  the  property  owner  failed  or  refused  to 
construct  such  pavement,  the  city  council 
would,  after  due  notice,  let  the  construction 
thereof  to  the  loweet  bidder,  and  the  cost 
of  the  improvement  would  become  a  Lien  up- 
on the  property.  Appellant  failed  to  con- 
struct the  sidewalk,  so  the  city  proceeded  to 
liave  the  work  done  in  accordance  with  the 
ordinance.  Appellant  objected  to  the  dty 
placing  the  walk  in  front  of  her  property. 
It  waa  located  between  her  fence  and  the 
gutter,  in  a  space  which  was  from  8  to  10 
feet  wide,  and  extended  the  fuU  length  of 
her  property.  The  pavement  was  4  feet 
wide,  and  a  space  w;aB  left  between  it  and 
the  fence  and  the  gutter.  There  was  no  de- 
Btmctlon  of  the  property  in  any  manner,  ex- 
o^t  where  it  was  absolutely  necessary  to 
locate  the  walkway  as  stated.  Before  1893 
the  public  traveled  along  the  place  where 
the  walk  Is  now  located,  on  slabs  which  ex- 
tended the  full  length  of  the  property ;  but 
It  appears  from  the  testimony,  without  con- 
tradiction, that  in  1893  appellant's  husband, 
who  then  owned  the  property,  together  with 
several  other  oitlzenB  ct  the  town,  made  up 
a  fond,  purchased  material,  and  constructed 
a  plank  sidewalk  where  the  slabs  were,  and 
wime  the  concrete  pavement  now  is,  and  It 
remained  there  and  was  used  as  a  walkway 
nntU  the  concrete  walk  was  constructed. 

Appellant  brought  this  action  in  April, 
1911,  to  recover  the  value  of  the  land  cover- 
ed by  the  concrete  walk.  It  appears  to  us 
that  she  waited  too  long,  as  her  husband  aii- 
pears  to  have  dedicated  this  strip  of  land  for 
a  walkway  prior  to  1893,  and  the  public  has 
continuously  used  It  as  such  from  that  time 
to  the  jsesent,  with  the  knowledge  and  con- 
sent of  the  owners.  But  appellant  claims 
tbat  this  use  was  merely  permissive,  and 
that  the  statute  did  not  run.  There  was  no 
testimony  to  the  effect  that  the  use  was 
merely  permissive,  and  the  burden,  after  a 
lapse  of  Ifi  years,  was  upon  her  to  show  that 
fact.  Butt  V.  Napier.  14  Bush,  46;  Talbott 
▼,  Thorn,  91  Ky.  417,  16  S.  W.  88,  13  Ky. 
Law  Rep.  401;  Newcome  v.  Crews,  98  Ky. 
339,  32  S.  W.  947,  17  Ky.  Law  Rep.  899; 
Potts  V.  Clark,  62  S.  W.  884,  23  Ky.  Law 
Bepu  332;  Bowen  v.  Cooper,  66  8.  W.  601, 
23  Ky.  Law  Rep.  2065;  Clay  v,  Kennedy,  72 
8.  W.  816,  24  E^.  Law  Rep.  2034 ;  Magruder 
▼.  Potter,  77  8.  W.  919,  26  Ky.  Law  Rep. 
1336w 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


OHBSAPBAKB  &  O.  RT.  CO.  v.  DB  ATLBT. 

(Court  of  Appeals  of  Kentucky.    Dec  10,  1912.) 

1.  Pabbnt  and  Child  (J  7*)— Right  or  Ac- 
tion FOB  Injubies  to  Child. 

A  parent  who  has  not  emancipated  a  child 
may  recover  for  1o8b  of  services  and  medical 
care  and  attention  on  account  of  injuries  re- 
ceived in  the  employment  of  a  person  employ- 
ing the  child  with  notice  of  the  minority,  but 
not  where  be  bad  emancipated  such  child,  or 
where  the  child  was  employed  without  notice 
of  the  minority. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Di«.  H  86-^;    Dec.  EHg.  |  7.*] 

2.  Parent  and  Child  (|  7*)— Action  »ob  In- 
jubies— Weight  and  SumciKNOT. 

In  a  father's  action  for  injuries  to  his  son 
while  in  defendant's  employ,  evidence  held  to 
show  tbat  the  father  consented  that  bis  son 
might  work  for  himself,  and  surrendered  his 
right  to  his  control  and  services. 

[Ed.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  86-99 ;  Dec.  Dig.  |  7.*] 

3.  Pabbnt  and  Child  (|  7*) — Right  or  Ac- 
tion FOB  Injubies  to  Child. 

A  father,  who  voluntarily  permits  a  grown 
son  to  work  for  himself  in  a  neighboring  county 
for  more  than  a  year  without  making  any  effort 
to  control  his  conduct  or  employment,  lUthongh 
he  knows  that  he  is  employed,  and  can  easily 
ascertain  the  character  of  his  employment,  and 
who  permits  the  son  to  receive  and  spend  bis 
own  wages,  cannot  recover  from  the  employer 
for  injuries  sustained  by  the  son  in  sucn  em- 
plojrment,  since  he  has  impliedly,  if  not  ex- 
pressly, emancipated  the  son. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  ||  86-99;   Dec.  Dig.  |  7.*] 

4.  Pabekt  and  Ghiij)  (|  7*)— Right  or  Ac- 
tion fob  WAGXS  OB  FXBSONAL  SEBVICBS. 

A  stranger  exercising  reasonable  care  to 
ascertain  the  age  of  a  person  applying  for  em- 
ployment whose  appearance  indicates  that  he  is 
over  21  years  of  age  is  not  liable  to  such  per- 
son's father  for  personal  injuries  sustained  by 
.the  son,  although  the  son  is,  in  fact  under  21 
years  of  age  when  employed. 

[Bd.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  H  86-99;   Dec.  Dig.  S  7.*] 
6.  Pabbnt  and  Child  n  7*)— Right  of  Ao- 

TioN  fob  Injuries  —  Eufloteb's  Knowi.- 

bdoe  of  Mirobitt. 

Where  a  minor,  when  employed  by  a  rail- 
road company,  misstates  his  age  in  his  applica- 
tion by  advice  of  the  company's  clerk,  and, 
when  subsequently  employed  in  an  entirely  dif- 
ferent department  of  the  road,  again  misstates 
his  age,  in  reCance  on  the  advice  previously 
given,  the  company  is  not  charged  with  knowl- 
edge that  he  is  a  minor,  so  as  to  render  it  lia- 
ble to  his  father  for  personal  injuries. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  ||  86-99;   Dec.  Dig.  |  7.*] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  W.  L.  De  Atley  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  directions. 

Worthington,  Cochran  &  Browning,  of  Mays- 
▼llle,  for  appellant  Allan  D.  Cole,  of  Mays- 
vUle,  and  Holmes  &  Ross,  of  Carlisle,  for  ap- 
pellee. 

CARROLL,  J.  John  De  Atley,  a  minor, 
waa  injured  while  working  for  the  appellant, 
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and  this  action  was  brongbt  by  the  appel- 
lee, his  father,  to  recover  from  the  appellant 
damages  for  the  loss  of  the  services  of  his 
son  during  the  time  he  was  unable  to  work 
on  account  of  the  Injuries,  and  relmburse- 
mmt  for  amounts  he  had  paid  out  In  furnish- 
ing medical  service  and  attention  to  him  dur- 
ing the  time  he  was  sufTerlng  from  the 
Injuries.  He  averred  that  his  son  was  em- 
ployed by  appellant  without  his  knowledge 
or  consent,  and  received  Injuries  while  en- 
gag;ed  for  it  in  the  performance  of  dangerous 
work.  For  answer  the  appellant,  after  tra- 
versing the  averments  of  the  petition,  affirm- 
atively pleaded  that,  wh«i  it  employed  John 
De  Atley,  it  believed  he  was  of  age,  and  had 
no  knowledge  or  information  that  he  was 
under  21  years  of  age,  and  could  not  have 
obtained  such  information  by  the  exercise  of 
ordinary  care.  It  further  pleaded  that  the 
appellee  knew  that  his  son  was  working  for 
It  as  an  employe  In  its  train  service,  and 
that  he  permitted  him  to  continue  in  the 
service  without  objection.  It  further  averred 
that  appellee  had  emancipated  his  son  and 
volnntarlly  relinquished  all  right  to  control 
his  employment  or  to  have  the  beneflt  of  his 
services,  and,  this  being  so,  had  no  cause  of 
action  upon  the  grounds  stated.  Upon  a 
trial  before  a  jury  a  verdict  was  returned 
In  favor  of  appellee  for  $600,  and  a  reversal 
of  the  judgment  on  this  verdict  Is  asked 
upon  the  single  ground  that  the  trial  court 
should  have  directed  a  verdict  in  its  favor. 
[1]  If  appellee  had  not  emancipated  his 
son,  and  he  was  employed  by  appellant  with- 
out the  consent  of  appellee  and  with  notice 
of  his  minority  and  received  injuries  while 
in  this  employment,  then  appellee  was  enti- 
tled to  recover,  not  only  for  the  loss  of  the 
service  of  his  son  while  unable  to  work  on 
account  of  Injuries  received,  but  also  the  mon- 
ey necessarily  expended  by  him  in  giving  to 
his  son  medical  care  and  attention.  McOarr 
r.  National  &  Providence  Worsted  Mills,  24 
R.  I.  447,  53  Atl.  320,  60  Lw  R.  A.  122,  96 
Am.  St  Rep.  749 ;  Dennis  T.  Clark,  2  CMsh. 
(Mass.)  347,  48  Am.  De&  671;  Meers  v.  Mc- 
Dowell, 110  Ky.  928,  62  8.  W.  1013,  23  Ky. 
Law  Rep.  461,  63  L..  R.  A.  789,  96  Am.  St 
Rep.  475;  Illinois  Central  Ry.  Co.  v.  Henon, 
68  S.  W.  456,  24  Ky.  Law  Rep.  298;  L.  & 
N.  R.  R,  V.  Willis,  83  Ky.  67,  4  Am.  St  Rep. 
124.  Bnt  U  appellee  had  emancipated  his 
son,  or  if  appeUant  employed  him  without 
notice  of  his  minority,  he  was  not  entitled  to 
compensation  for  loss  of  his  services,  or  to 
be  reimbursed  for  amounts  expended  by  him 
in  care  and  attention  to  his  son  during  the 
time  he  was  sufTering  from  the  injuries  re- 
ceived. When  the  father  loses  by  manumiS' 
slon  the  right  to  control  the  services  of  his 
son,  who  is  old  enough  to  work  for  himself 
and  make  his  own  living,  he  also  loses  the 
right  to  recover  from  the  person  La  whose 
service  his  son  was  engaged  the  amount  ex- 
pended by  him  in  care  and  attention  to  bis 


son,  made  necessary  by  Injnrles  reoeived 
while  80  emidoyed,  as  the  right  to  recover 
for  this  expense  depends  on  the  right  to  re- 
cover for  loss  of  service.  In  such  a  state  of 
case  the  right  of  action  to  recovw  for  lost 
time  and  medical  expoises  is  in  the  son,  not 
the  father.  Rounds  Bros.  v.  McDaniel,  133 
Ky.  669,  118  S.  W.  956,  134  Am.  St  Rep.  482, 
19  Ann.  Cas.  826. 

[2]  This  being  the  law  applicable  to  the 
case  on  this  point  as  we  understand  it,  we 
will  now  look  into  the  evidoioe  for  the  pur- 
pose of  determining  whether  or  not  the  ap- 
pellee had  emancipated  his  son  before  be 
accepted  employment  with  appeUant  The 
evidence  shows  that  the  son,  John  De  Atley, 
was  bom  in  September,  1891,  and  lived  wltb 
the  appellee,  his  father,  until  December,  1909, 
when  he  left  home  and  went  to  a  relative 
of  his  father's  in  Bourbon  county,  Ky,,  to 
assist  him  In  stripping  tobacco.  He  remain- 
ed In  Bourbon  county  for  about  10  days, 
and  went  from  there  to  Covington,  Ky.,  at 
which  place  another  relative  of  bla  father'* 
lived. 

While  he  was  in  Bourbon  county  his  fatber 
testifies  that  he  went  to  see  him  twice,  but 
did  not  succeed  in  finding  him,  and  that  he 
supposed  he  went  away  from  home  because 
he  wanted  to  work  for  himself.  He  further 
testifies  that  after  he  went  to  Covington,  his 
mother  received  a  letter  or  two  from  him, 
which  she  answered,  but  that  he  did  not 
know  his  address  in  Covington,  although  be 
heard  he  was  living  there  and  was  working 
at  a  wholesale  whisky  house,  and  that  he 
took  no  steps  to  find  out  where  he  was,  as  he 
expected  he  would  get  homesick  and  come 
back.  He  also  said  he  did  not  write  to  his 
brother-iu-Iaw  who  lived  in  Covington,  al- 
though he  suspected  that  his  son  was  maklng^ 
his  home  with  him,  or  that  he. knew  where 
his  son  was,  and  that  be  did  not  send  hU 
son  any  money,  nor  did  his  son  send  him. 
any.  He  was  asked  these  questions:  "Q. 
From  the  time  your  son  left  your  home  in 
Bourbon  county,  in  the  fall  of  1909,  until  be 
was  injured  in  January,  1911,  you  acquiesced, 
in  his  remaining  away  from  home  and  at 
work,  and  permitted  him  to  do  this  without 
requiring  any  portion  of  his  wages  to  be 
sent  to  you?  A.  I  never  gave  him  any  au- 
thority to  work  for  anybody.  Q.  But  yon 
permitted  him  to  work  away  from  home  for 
other  people  without  requiring  his  wages  to- 
be  sent  to  you?  A.  No,  sir;  he  never  worked 
away  from  home.  Q.  Did  you  think  he  was 
living  without  expense?  A.  I  allowed  the 
boy  was  trying  to  earn  his  wages.  Q.  You 
knew  be  bad  to  have  money  to  live  on  away 
from  home,  didn't  you?  A.  I  suppose  a  man 
could  not  live  without  doing  something.  Q. 
You  knew  that  six  or  eight  months  prior  to- 
the  time  of  his  injury  you  had  beard  be  was. 
at  work?  A.  I  beard  it  rumored  about  the- 
house.  Q.  And  that,  he  was  working  In  a 
whisky  bouse  in  Covington?    A.  I  heard  it. 


Digitized  by 


Google 


Kfi 


OHESAPKAEE  &  O.  BT.  CO.  ▼.  DK  ATIiBT 


865 


O.  Ton  never  went  to  OoTlngton  to  ascertain 
bis  whereabouts?  A.  I  never  went  for  the 
reason  I  had  bought  a  little  place,  and  didn't 
have  the  money  to  spend  running  around 
bunting  the  boy.  Q.  Did  you  know  the  name 
of  the  whisky  house?  A.  No,  sir.  Q.  Did 
yon  ever  try  to  find  out?  A.  No,  sir.  Q. 
Did  you  write  to  your  son  In  Covington,  or 
to  your  brother-in-law  In  Covington,  to  as- 
certain where  he  was,  or  for  whom  he  was 
working?  A.  No,  sir;  I  did  not  Q.  Did 
you  undertake  to  ascertain  Just  exactly  where 
he  was  and  Just  exactly  what  he  was  doing. 
In  order  that  yon  might  write  him  to  get  a 
portion  of  his  wages  to  assist  you?  A.  I 
did  not  Q.  Guy  Bell  told  yon  he  was  in 
Covington  and  was  not  coming  home  Christ- 
mas? A.  He  did  not  think  be  was.  He  was 
thinking  of  going  on  the  railroad.  Q.  When 
yon  heard  that  he  was  going  on  the  railroad, 
why  didn't  you  go  and  see  him?  A.  I  Just 
eald  it  looked  like  times  were  pretty  hard, 
and  as  I  was  In  debt  and  didn't  have  the 
money  to  spend.  Q.  Bat  you  had  notice  that 
yonr  son  intmded  to  go  to  work  on  the  rail- 
road? A.  I  heard  he  was  thinking  of  going 
on  the  railroad,  and  I  said  to  Guy:  'You  t«ll 
talm  it  is  against  my  will  to  go  to  work  on 
any  railroad,  and  to  come  home.' " 

John  De  Atley,  the  son,  says  that,  when 
be  left  home,  he  went  to  his  uncle's  in  Bour- 
bon county,  and  remained  there  about  two 
weeks,  and  went  from  there  to  his  uncle's 
In  Covington,  and  after  being  there  three  or 
four  weeks  got  employment  as  a  laborer 
with  the  appellant  company,  and  worked  for 
It  about  three  months,  and  then  got  employ- 
ment in  a  whisky  bouse  In  Covington,  and 
worked  there  about  six  months,  when  he 
again  wait  back  to  work  for  the  railroad 
company  as  a  brakeman,  and  contmued  In 
tbls  employment  until  he  was  Injured  In 
January,  1911.  He  further  testifies  that, 
when  he  first  obtained  employment  from  the 
appellant  company,  he  was  sent  to  a  clerk 
to  make  out  a  written  application,  and,  when 
be  told  the  clerk  that  he  was  bom  in  1891, 
tbe  clerk  told  him  that  his  minority  would 
prevent  him  from  getting  employment,  and 
suggested  to  him  that  he  say  in  his  applica- 
tion that  he  was  bom  in  1889,  and  this  be 
did.  He  also  testified  that  when  he  was  em- 
ployed the  second  time  as  a  brakeman,  by 
another  and  different  department,  he  filled 
out  his  own  application,  giving  the  date  of 
bis  birth  as  1880,  doing  this  because  be  had 
been  told  by  the  clerk  to  give  this  date 
If  be  ever  afterwards  applied  for  employ- 
ment. He  says  that,  when  he  was  employed 
tbe  second  time,  he  was  not  asked  his  age 
and  did  not  tell  It,  although  he  himself  made 
out  the  written  application  in  which  his 
age  was  given  as  over  21.  When  tbe  son 
left  home,  be  was  between  18  and  19  years 
of  age,  and,  when  he  wa6  employed  the  sec- 
ond time  by  the  appellant  company,  In  De- 
cember, 1910,  be  was  between  19  and  20  years 


of  age,  and  the  evidence  shows  that  bis  ap- 
pearance indicated  that  he  was  over  21  years 
of  age. 

We  think  the  evidence  shows  very  plainly 
that  the  f^tther  consented  that  his  son  might 
work  for  himself,  and  that  he  surrendered 
his  right  to  the  control  and  services  of  his 
son.  The  boy  was  old  enough  and  large 
enough  to  make  his  own  living,  and  although 
he  worked  for  more  than  a  year  within  a 
hundred  miles  of  his  father,  who  all  this 
time. knew  where  he  was,  be  made  no  effort 
to  reclaim  his  services,  nor  did  he  do  any- 
thing Indicating  that  be  desired  to  exert 
any  further  paternal  control  over  him. 

[3]  This  course  of  conduct  on  the  part  of 
tbe  father  amounted  to  an  implied.  If  not  an 
express,  emancipation  of  his  son.  A  father 
who  voluntarily  permits  his  grown  son  to 
work  for  himself  In  a  neighboring  county, 
and  who  knows  where  his  son  Is  employed, 
or  at  least  knows  that  he  is  employed,  can 
easily  ascertain  the  character  of  his  employ- 
ment, and  who  permits  him  to  remain  away 
from  home  more  than  a  year  without  making 
any  effort  to  control  his  conduct  or  his  em- 
ployment, and  the  son  receives  and  spends  his 
own  wages,  in  short,  acts  in  all  respects  as 
if  he  bad  reached  his  majority,  tbe  father 
cannot,  when  the  son  receives  some  Injury, 
assert  claim  of  parental  authority,  and  re- 
cover from  the  employer  of  the  son  compen- 
saUon.  L.  &  N.  R.  K  Co.  v.  Davis,  105  S.  W. 
456,  32  Ky.  Law  Rep.  306;  Mauck  v.  South- 
em  Ry.  Co.,  148  Ky.  122,  146  S.  W.  28; 
Rounds  Bros.  v.  McDanlel,  133  Ky.  669,  118 
S.  W.  956,  134  Am.  St  Rep.  482, 19  Ann.  Gas. 
326. 

[4]  There  is  another  reason  why  the  ap- 
pellee should  not  recover  in  this  case.  When 
the  son  was  employed  in  December,  1910,  as 
a  brakeman,  In  which  employment  he  re- 
ceived the  injuries  that  are  the  basis  of  the 
recovery  sought  in  this  action,  his  appear- 
ance indicated  that  be  was  21  years  of  age, 
and  a  written  application,  made  out  by  him- 
self, gave  his  age  as  over  21.  Under  this 
state  of  facts,  the  appellant  is  not  liable  to 
the  father  upon  the  ground  that  it  employed 
his  minor  son.  In  actions  like  this  the  fatber 
Is  not  entitled  to  recover  unless  the  employ- 
er of  bis  son  knows,  or  in  the  exercise  of 
reasonable  prudence  and  care  could  know, 
that  the  son  was  an  Infant  A  stranger  who 
exercises  reasonable  care  to  ascertain  the 
age  of  a  person  making  application  for  em- 
ployment, and  whose  appearance  Indicates 
that  he  Is  over  21  years  of  age,  cannot  be 
made  liable  in  an  action  by  the  father,  either 
for  the  service  of  his  son  or  for  care  and 
attention  given  to  him  while  suffering  from 
Injuries  received  in  the  course  of  the  employ- 
ment although  tbe  son  may  in  fact  have  been 
under  21  years  of  age  when  he  was  employ- 
ed. Gulf,  Colorado  &  Sante  F6  R.  Co.  v. 
Redeker,  67  Tex.  190,  2  S.  W.  527,  60  Am. 
I  Rep.  20:  Illinois  Central  B.  B.  Co.  v.  Henon. 
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68  S.  W.  466,  24  Ky.  Law  Rep.  208;  Hen- 
drlckaon  t.  Loolsyille  &  NasbvUle  R.  R.  C!o., 
137  Ky.  662, 126  S.  W.  117,  30  I/.  B.  A.  (N.  8.) 
811. 

[i]  Tlie  attempt,  however.  Is  made  to  over- 
oome  tbis  principle  by  the  testimony  of  the 
son  that,  when  he  was  first  employed,  the 
clerk  who  took  his  application  advised  him 
to  give  1889  as  the  date  of  his  birth,  also 
telling  him  that  If  he  was  afterwards  em- 
ployed and  required  to  state  his  age  to  give 
1889  as  the  date  of  his  birth,  although  the 
clerk  knew  that  he  was  bom  in  1891.  As- 
snmlng  that  in  giving  the  date  of  his  birth 
incorrectly  in  the  written  statement  made  by 
him  when  he  was  first  employed  by  the  ap- 
pellant company  in  January,  1910,  he  was 
induced  to  do  so  by  the  advice  of  the  clerk, 
this  did  not  excuse  him  from  the  consequenc- 
es of  giving  an  incorrect  date  when  he  was 
employed  the  second  time,  nor  did  the  ad- 
vice of  the  clerk  charge  the  company  with 
notice  that  when  he  was  employed  the  sec- 
ond time  he  was  In  fact  a  minor.  His  em- 
ployment the  second  time  was  in  an  entirely 
different  d^artment  of  the  road  from  the 
one  in  which  be  worked  under  his  first  em- 
ployment, and  there  is  no  suggestion  in  the 
record  that  any  person  connected  with  the 
railroad  company  at  the  time  of  the  second 
employment  had  any  knowledge  or  informa- 
tion of  the  misstatement  made  in  his  first 
application,  or  of  the  advice  given  to  him 
by  the  clerk  who  took  it. 

The  motion  for  a  peremptory  instruc^n 
should  have  been  sustained.  The  Judgment 
Is  reversed,  with  dlrectlonB  for  a  new  trial 
in  conformity  with  this  opinion. 


JBTTHA.  LIFE  INS.  CO.  «t  aL  v.  BUSTIN. 

(Court  of  Appeals  of  Kentucky.    Dec.  10, 
1912.) 

1.  Tbial  (1 26*) — Right  to  Open  ano  Clobk. 

In  an  action  on  an  insurance  policy,  where 
defendants  denied  the  allcgationB  of  the  peti- 
tion, and  also  pleaded  that  Insured  either  killed 
himself  or  procured  another  to  kill  him,  a  mo- 
tion for  leave  to  make  the  concluding  argument 
was  properly  overruled,  since  under  the  plead- 
ings, if  no  evidence  had  been  given  on  either 
side,  plaintiff  would  have  been  defeated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  44r-76:   Dec.  Dig.  |  25.*] 

2.  iNBtJBANCE  (i  666*)— Actions  on  Policiks 
—  SujrFiciBHOT  OF  Evidence  —  Cause  of 
Death. 

In  an  action  on  an  accident  insurance  pol- 
icy in  which  defendants  pleaded  that  insured 
eilher  killed  himself  or  procured  another  to 
kill  him,  evidence  that  he  was  found  on  his 
porch  shot  In  the  abdomen,  and  said  that  a 
man  had  shot  him,  made  a  prima  facie  case 
for  plalntift. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1666,  1707-1728;  Dec.  Dig.  | 
666.*] 


5.  Tbial  (I  62*)— Reception  of  Evidence— 
Rebuttai.. 

The  trial  court  has  a  discretion  in  per- 
mitting the  introduction  of  evidence  in  rebuttal. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  Si  148-150;    Dec.  Dig.  |  62.*] 

4.  iNBUBANcs  (I  669*)— Actions  on  Poucim 

— ^iNSTBUCnONS. 

In  an  action  on  policies  insuring  a  person 
against  death  resulting  directly  and  independ- 
ently of  all  other  causes  from  bodily  injuries 
effected  solely  through  external,  violent  and 
accidental  means,  where  there  was  evidence 
that  he  was  found  shot  and  said  a  man  bad 
shot  him,  and  evidence  tending  to  show  that 
he  either  shot  himself  or  procured  some  one 
to  shoot  him,  instructions  that  if  the  wound 
causing  his  death  was  inflicted  accidentally,  ei- 
ther by  himself  or  another,  or  intentionally  by 
another  without  his  consent  or  procurement, 
the  law  was  in  his  favor,  but  if  he  committed 
suicide,  sane  or  insane,  or  if  the  wound  was  in- 
flicted intentionally  by  another  with  his  con- 
sent or  procurement  the  law  was  for  defend- 
ants, and  the  jury  should  so  find — properly  sub- 
mitted the  case  as  made  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1556,  1771-1784;  Dec.  Dig.  | 
660.*] 

6.  Insubance  (i  666*)— Actions  on  Poudza 
—  Sttfticienct  of  Evidence  —  Caitbe  of 
Death. 

A  policy  of  insurance  provided  for  pay- 
ment of  a  specified  sum  upon  the  death  of  in- 
sured through  external,  violent  and  accidental 
means,  and  in  the  clause  containing  the  promise 
to  psy  contained  no  qualification  or  exception 
or  reference  to  a  subsequent  part  of  the  policy 
providing  that  in  case  of  death  from  injuries 
mtentlonally  Inflicted  upon  insured  by  another 
person,  except  assault  committed  for  the  pur- 
pose of  burglary  or  robbery,  onlj;  one-tenth  of 
the  principal  sum  should  be  pud.  The  evi- 
dence in  an  action  thereon  tended  to  show  that 
Insured  was  shot  on  the  porch  of  his  residence 
by  some  unknown  man,  but  showed  nothing 
else  tending  to  show  an  assault  for  robbery  or 
burglary.  Ueld,  that  the  rule  that  if  on  one 
state  of  facts  plaintiff  may  recover,  and  on 
another  not,  and  the  evidence  tends  no  more 
strongly  to  prove  the  first  state  of  facts  than 
the  second,  no  recovery  can  be  had,  did  not 
apply  because  the  burden  was  on  defendant  to 
aUege  and  prove  the  facts  limiting  its  liability. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1555,  1707-1728;  Dec.  Dig.  i 
665.*] 

6.  Insdbance  (S  629*)— Action  on  Poliot— 
Necessity  of  Neoativino  Exceptions. 

Where  a  policy  contains  a  general  clause 
containing  a  promise  to  pay  without  any  refer- 
ence to  a  subsequent  separate  and  distinct 
clause  containing  limitations  on  the  liabili^ 
under  the  policy,  a  party  relying  on  the  gen- 
eral clause  may  plead  it  without  noticing  the 
exception, 

[Bid.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  ft  1575,  1576,  1679,  1680,  1684- 
1586,  15{a,  1698;    Dec.  Dig.  {  629.*] 

7.  Appeal  and  Erbor  (|  1003*)— Review— 
suffioienot  of  evidence  to  suppobt  yot- 

DIOT. 

A  verdict  wQl  be  disturbed  on  appeal  as 
unsupported  by  the  evidence  only  when  it  is 
palpably  against  the  evidence,  and  not  in  every 
case  where  the  appellate  court  would  on  the 
evidence  reach  a  different  conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3938-3943;  Dec.  Dig.  | 
1003.<] 
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Appeal  ftom  Glrcait  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Diylalon. 

Action  by  Grace  H.  Rnstln  against  tlie 
Xtna.  lite  Insurance  Company  and  others. 
Jodgment  for  iflalntlfl,  and  defendants  ap- 
peal.   Affirmed. 

Marion  W.  Rlpy  and  Bennett  H.  Tonng, 
both  of  IronlsvlUe,  for  appellant  Casualty 
Go.  Fred  Forcht,  Jr.,  of  Louisville,  and  Ed- 
win A.  Jones,  of  New  York  City,  for  appel- 
lant Fidelity  &  Casualty  Co.  Trabue,  Doolan 
A  Cox,  of  Louisville,  and  WllUam  BroSmith 
andB.  C.  Didienson,  both  of  Hartford,  Conn., 
for  appellant  Travelers'  Ins.  Co.  Kohn, 
Bingham,  Sloss  &  Spindle,  of  LonisvUIe,  for 
appellant  iEtna  Life  Ins.  Co.  T.  J.  Ifa- 
honey,  of  Omaha,  Neb.,  and  Wm.  Marshall 
Bullitt  and  Bruce  &  Bullitt,  all  of  Lools- 
Tllle^  for  appellee. 

HOBSON,  C  J.  These  snits  were  brought 
by  Grace  H.  Snstin  against  appellants  to 
recover  on  cortaln  policies  Issued  by  them 
on  the  life  of  her  husband.  Dr.  Frederick 
Bnstln  of  Omaha,  Neb.  The  policies  insur- 
ed against  death  "resulting  directly  and  in- 
dependently of  all  other  causes  from  bodily 
Injuries  effected  solely  through  external,  vio- 
lent and  accidental  means."  The  defend- 
ants denied  the  allegations  of  the  petition, 
and  pleaded,  in  substance,  that  Dr.  Rustin 
dtber  killed  himself  or  procured  anothor  to 
kill  him.  There  was  a  trial  before  a  jury 
wblcb  resulted  in  a  judgment  in  favor  of 
the  plaintiff.    The  defendants  appeal. 

[1]  1.  It  is  urged  that  the  appellants  had 
the  burden  and  were  entitled  to  the  conclud- 
ing argument,  but  they  did  not  assert  this 
at  the  opening  of  the  trial,  and  nothing  was 
said  about  it  until  the  evidence  had  all  been 
Introduced,  and  the  court  had  given  the  Jury 
his  instructions.  The  defendants  then  ask- 
ed to  be  allowed  to  make  the  concluding  ar- 
gomoit  The  motion  was  properly  overruled. 
Under  the  pleadings.  If  no  evidence  had  been 
given  on  either  side,  the  plaintiff  would  have 
beesi  defeated.     Civil  Code,  I  526. 

[2]  2.  The  court  did  not  err  in  refusing  to 
tostmct  the  Jury  peremptorily  to  find  for 
the  defendants  at  the  conclusion  of  the  plain- 
tiff's evidence  If  the  evidence  for  the  plain- 
tiff was  true,  a  prima  facie  case  was  made 
ont  for  her.  Hntchcraft  v.  Travelers'  Ins. 
Co.,  87  Ky.  800,  8  S.  W.  870,  10  Ky.  Law 
Bep>.  260,  12  Am.  St  Rep.  484 ;  Campbell  y. 
Fidelity  &  Casualty  Co.,  109  Ky.  661,  60  S. 
W.  492,  22  Ky.  Law  Rep.  1296.  Her  proof 
showed  that  her  husband  was  found  on  the 
porcb  of  his  residence  shot  In  the  abdomen, 
and  that  he  said  when  found  that  a  man 
had  sbot  him.  It  is  not  presumed  on  these 
facts  that  he  procured  a  man  to  shoot  him, 
or  tbat  he  had  done  anything  wrong  which 
brongbt  on  the  shooting. 

[3]  3.  There  was  no  substantial  error  in 
the  introduction  of  evidence  in  rebuttal.   The 


trial  court  has  a  discretion  la  this  matter 
and  we  do  not  see  that  it  was  abused. 

[4]  4.  The  court  by  its  Instructions  clearly 
submitted  to  the  Jury  the  issue.  By  the 
first  instruction  he  told  the  Jury  as  follows : 
"If  the  Jury  believe  from  the  evidence  that 
the  wound  which  caused  the  death  of  Fred- 
erick Rustin  was  inflicted  accidentally,  ei- 
ther by  himself  or  by  another,  or  that  it  was 
inflicted  Intentionally  by  another  without 
the  consent  or  procurement  of  Frederick 
Rustin,  then  the  law  is  for  the  plaintiff." 
The  second  instruction  Is  In  these  words: 
"But  if  the  Jury  believe  from  the  evidence 
that  Frederick  Rustin  committed  suicide, 
sane  or  Insane,  or  that  the  wound  which 
caused  his  death  was  inflicted  intentionally 
by  another  with  the  consent  or  procurement 
of  Frederick  Rustin,  then  the  law  is  for  each 
of  the  four  defendants  named  in  the  fore- 
going Instruction  and  the  Jury  should  ao 
find." 

These  Instructions  aptly  submitted  to  the 
Jury  the  case  as  made  by  the  evidence  as  to 
the  first  three  appellants.  The  policy  issued 
by  the  Travelers'  Insurance  Company  is  as 
follows : 

"The  Travelers'  Insurance  Company  of 
Hartford,  Connecticut,  In  consideration  of 
the  warranties  herelnaftw  set  forth,  and  of 
twenty-five  dollars,  does  hereby  Insure  Fred- 
erick Rustin  of  Omaha,  county  of  Douglas, 
state  of  Nebraska,  under  classification  pre- 
ferred (being  a  physician  by  occupation)  for 
the  term  of  twelve  months  from  September 
13th,  1904,  against  bodily  injuries  effected 
through  external,  violent  and  accidental 
means,  as  specified  In  the  schedule  below. 
The  principal  sum  of  this  policy  in  the  first 
year  is  $5,000.00,  with  6%  increase  annually 
for  ten  years  amounts  to  17,500.00.  Each 
consecutive  full  year's  renewal  of  this  policy 
shall  add  5  per  cent  to  the  principal  sum 
of  the  first  year  until  such  additions  shall 
amount  to  60  per  cent,  and  thenceforth  so 
long  as  this  policy  is  maintained  in  force  the 
insurance  shall  be  for  the  original  sums  plus 
the  accumulations  theretofore  granted. 

"Schedule  of  Indemnities.  [Here  follows 
schedule.] 

"In  event  of  death  the  principal  sum  in- 
sured shall  be  paid  to  Grace  H.  Rustin  [the 
beneficiary]  if  surviving,  otherwise  to  the 
executors,  administrators,  or  assigns  of  the 
Insured. 

"Weekly  Indemnity.  [Here  follows  provi- 
sions as  to  weekly  indemnity.]" 

The  policy  then  contains  under  the  head 
of  double  payments  and  special  payments 
provisions  on  these  subjects.  These  are  fol- 
lowed by  other  clauses  on  the  second  page  of 
the  policy  limiting  the  liability  of  the  com- 
pany in  certain  contingencies.  One  of  these 
clauses  is  as  follows:  "In  the  event  of  death, 
loss  of  limb  or  sight  or  disability  caused  by 
gas,  vapor  or  poison,  or  by  injuries  inten- 
tionally inflicted  upon  the  insured  by  anj 
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other  penon,  aane  or  Insane  (except  assaults 
committed  for  purpose  of  burglary  or  rob- 
bery), tbe  company  sball  pay  but  one-tenth 
of  the  amount  otherwise  payable  for  bodily 
Injuries  covered  hereby,  anytiilnfr  to  the  con- 
trary In  this  policy  notwithstanding." 

As  to  the  Travelers'  Insurance  Company 
the  court  instructed  the  Jury  as  follows: 

"(a)  If  the  Jury  believe  from  the  evidence 
that  the  wound  which  caused  the  death  of : 
Frederick  Rustin  was  Inflicted  accidentally, 
either  by  himself  or  by  another,  or  that  it 
was  Inflicted  Intentionally  by  another,  with-  j 
out  the  consent  or  procurement  of  E^ederlck 
Rustin,  in  an  assault  committed  by  such 
other  person,  if  any,  for  the  purpose  of  bur- 
glary or  robbery,  then  the  law  is  for  the 
plaintiff  as  against  the  Travelers'  Insurance 
Company,  and  the  Jury  should  award  the 
plaintifC  the  sum  of  $5,870,  with  interest  at 
the  rate  of  6  per  cent,  per  annum  from 
January  10,  1909. 

"(b)  If  the  Jury  believe  from  the  evidence 
that  the  wound  which  caused  his  death  was 
inflicted  intentionally  by  another,  without 
the  consent  or  procurement  of  B*rederlck  Rus- 
tin, and  not  in  an  assault  committed  by  such 
other  person,  if  any,  for  the  purpose  of  bur- 
glary or  robbery,  then  the  law  is  for  the 
plaintifr  as  against  the  defendant,  the  Trav- 
«ler8'  Insurance  Company,  and  the  Jury 
should  award  the  idalntUT  the  sum  of  $587, 
with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  January  10,  1909. 

"(c)  But  if  the  Jury  believe  from  the  evi- 
dence that  Frederick  Ruatln  committed  sui- 
cide, sane  or  insane,  or  that  the  wound  which 
caused  his  death  was  inflicted  intentionally 
by  another  with  the  consent  or  procurement 
of  Frederick  Rustin,  then  the  law  is  for  the 
defendant,  the  Travelers'  Insurance  Com- 
pany, and  the  Jury  should  so  find. 

"(d)  'Burglary,'  as  used  in  these  instruc- 
tions, means  the  breaking  and  entering  of  a 
dwelling  house  of  another  In  the  nighttime 
with  the  intent  to  commit  a  felony  therein. 
'Robbery'  means  the  taking  with  Intent  to 
steal  of  personal  property,  in  possession  oY 
another,  from  his  person,  or  in  his  presence, 
by  violence  or  by  putting  him  in  fear." 

[I]  The  Jury  found  for  the  plaintiff  the 
full  amount  of  the  insurance,  and  the  com- 
pany Insists  It  can  be  held  liable  in  any 
event  under  the  evidence  for  only  10  per 
cent  of  the  amount  of  the  policy. 

The  evidence  as  to  how  Dr.  Rustin  came 
to  bis  death  is  by  no  means  satisfactory.  Be- 
tween 2  and  3  o'clock  in  the  morning  a  pistol 
shot  was  heard.  His  wife,  who  was  up- 
stairs, went  down  to  the  front  door,  and 
there  found  her  husband  shot  in  the  abdomen. 
Ko  one  heard  any  altercation  in  the  street 
or  on  the  front  porch  where  he  was  found. 
No  pistol  was  found  on  lilm  or  about  him. 
Where  be  bad  been  for  two  or  three  hours 
before  this  is  not  shown  by  the  evidence, 
and  no  one  knows  how  he  came  to  his  resi- 
dence.    The  sound  of  the  pistol  indicated 


that  it  was  fired  on  the  porch  or  near  tlie 
front  of  the  house.  No  one  was  seen  or 
heard  running  therefrom.  His  po<Aetbook 
and  watch  were  upon  his  person,  and  no  oth- 
er tact  was  established  in  the  evidence  tend- 
ing to  show  an  assault  for  robbery  or  bur- 
glary. He  did  not  explain  how  he  came  to 
be  shot  except  to  say  that  a  man  shot  him. 
If  he  was  shot  by  another  accidentally,  the 
full  amount  of  the  policy  may  be  recovered, 
but  if  he  was  shot  by  another  intentionally, 
the  full  amount  of  the  policy  cannot  be  re- 
covered, unless  the  shooting  was  done  in  an 
assault  committed  for  the  purpose  of  bur- 
glary or  robbery. 

We  have  held  in  a  number  of  casea  that 
if  on  one  state  of  case  the  plaintiff  may  re- 
cover, and  on  another  he  cannot  recover,  and 
the  evidence  for  the  plaintiff  tends  no  more 
strongly  to  prove  the  first  state  of  case  than 
the  second,  no  recovery  can  be  had.  It  la 
insisted  for  the  Travelers'  Insurance  Com- 
pany that  this  rule  should  be  applied  here, 
as  the  evidence  fails  to  show  how  the  shoot- 
ing occurred.  But  the  argument  misapplies 
the  rule.  The  rule  has  t)een  applied  only  in 
those  cases  where  the  plaintiff  had  to  show 
a  certain  state  of  facts  in  order  to  recover, 
and  the  evidence  offered  by  the  plaintiff  to 
show  these  facts  tended  no  more  strongly  to 
establish  them  than  it  did  to  establish  an- 
other state  of  facts  under  which  ttie  defend- 
ant would  not  be  liable.  The  plaintiff  here 
made  out  a  prima  facie  case  when  she  show- 
ed that  her  husband  had  been  shot  for  the 
presumption  against  suicide  was  strengthen- 
ed by  the  proof  that  no  pistol  was  found 
about  him  or  about  the  premises,  and  the 
nature  of  his  woimd  was  such  that  lie  must 
have  been  shot  practically  where  he  was 
when  found.  In  addition  to  this,  he  said 
whoi  found  that  a  man  had  shot  him.  As 
the  plaintiff  had  thus  made  out  her  case.  It 
then  devolved  on  the  defendant  to  show  that 
the  clause  limiting  its  liability  applied.  It 
will  be  observed  that  in  the  general  dause 
of  the  i>ollcy  containing  the  defendant's  prom- 
ise to  pay  there  is  no  qualification  or  excep- 
tion and  no  reference  to  the  subsequent  part 
of  the  policy  containing  the  limitations  upon 
its  liability. 

[1]  In  Stephens  on  Pleading,  side  page  443, 
the  learned  author,  after  showing  that  an 
exception  contained  in  the  general  clause 
must  be  negatived,  adds:  "Hence,  if  a  stat- 
ute or  a  private  instrument  contain  In  it 
first  a  general  clause,  and  afterwards  a 
separate  and  distinct  clause,  which  lias  the 
effect  of  taking  out  of  the  general  clause 
something  which  would  otherwise  be  included 
in  it  a  party  relying  on  the  general  clause 
in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception."  Un- 
der this  rule,  it  was  unnecessary  for  the 
plaintiff  to  allege  facts  showing  that  the  lim- 
iting clause  did  not  apply,  and.  It  not  beUig 
necessary  for  her  to  allege  theae  facta,  U 
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was  not  necessary  tbat  she  should  In  the 
first  place  prove  them.  The  burden  was  on 
the  defendant  both  to  allege  and  prove  them, 
and  It  was  a  question  for  the  jury  on  all  the 
eviaence  In  what  manner  the  deceased  came 
to  his  death.  The  case  therefore  for  the 
Travelers*  Insurance  Company  Is  practically 
the  same  as  for  the  other  defendants. 

[7]  6.  The  ground  chiefly  relied  on  for  re- 
versal as  to  all  the  appellants  Is  that  the 
verdict  Is  palpably  against  the  evidence.  We 
have  gone  over  the  record  with  great  care, 
and  have  made  an  abstract  of  the  testimony 
which  we  have  placed  with  it.  Our  conclu- 
sion is  on  this  branch  of  the  case  that  we 
ought  not  to  disturb  the  finding  of  the  Jury. 
It  would  serve  no  good  end  to  extend  this 
opinion  by  setting  out  the  evidence  in  de- 
tail. There  Is  much  in  the  proof  offered  by 
defendants  to  sustain  their  view.  But,  aft- 
er all,  the  case  turned  largely  on  the  cred- 
ibility of  the  witnesses,  and,  in  view  of  all 
the  facts  and  circumstances,  we  cannot  say 
that  the  verdict  of  the  jury  is  palpably 
against  the  evidence. 

The  constitutional  guaranty  of  trial  by 
jury  would  be  of  little  value  if  new  trials 
were  granted  by  the  court  in  all  cases  where 
on  all  the  evidence  it  seemed  as  probable  to 
the  court  that  a  state  of  case  existed  under 
which  the  defendant  was  not  liable,  as  that 
a  state  of  case  existed  under  which  the  de- 
fendant was  liable.  As  the  law  has  estab- 
lished this  means  of  trial,  the  verdict  of  the 
jury  must  stand,  unless  we  can  say  that  It 
ia  palpably  against  the  evidence.  It  is  not 
sufficient  that  we  would  have  reached  a  dif- 
ferent conclusion.  There  is  much  evidence 
on  behalf  of  the  defendants  tending  to  show 
that  Dr.  Rustin  either  shot  himself  or  pro- 
cured another  to  shoot  him,  and  not  a  few 
circumstances  tending  to  support  this  con- 
clusion. But  a  great  part  of  this  evidence 
comes  from  a  woman  of  confessedly  bad 
character,  and  firom  a  man  confessedly  men- 
tally unbalanced.  While  their  testimony  Is  in 
some  respecta  confirmed  by  other  evidence, 
we  all  know  how  the  effect  of  a  fact  may  be 
changed  by  a  slight  coloring  of  its  setting. 
The  jury  had  a  right  in  their  discretion  to 
give  little  weight  to  the  testimony  of  these 
witnesses,  and,  if  we  leave  out  of  view  their 
testluony,  the  keystone  of  the  arch  ot  appel- 
lants' defense  Is  taken  away. 

Judgment  affirmed. 


OWEN  et  al.  v.  BURSa 

(Court  of  Appeals  of  Kentucky.    Dee.  11, 
1912.) 

1.  Wn-LB     (!    602»)— BSTATMS    Obanted— Dk- 
FKASiBLE  Fee. 

A  will  devising  property  in  trust  for  the 
sons  of  the  testatrix  during  life,  with  a  fur- 
ther provision  that  if  either  of  them  should 
die  before  the  final  distribution  of  the  estate, 
directed  to  be   made   by   the   trustee,   without 


leaving  bodily  heirs,  the  portion  devised  to  the 
decedent  should  vest  in  the  anrvivor;  and  that 
if  both  ghonM  die,  without  bodily  heirs,  before 
distribution,  the  property  should  go  to  desig- 
nated persons.  Beld  that,  after  the  final  dis- 
tribution of  the  estate,  the  reversionary  in- 
terest granted  was  defeated,  and  must  be  con- 
sidered to  have  remained  in  the  testatrix,  and 
to  have  passed  by  inheritance  to  her  children, 
so  that  a  survivor  would  hold  a  fee  defeasible 
by  his  havinc  children  at  the  time  of  his  death. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fi  1351-1359;   Dec.  Dig.  |  G()2.»] 

2.  Trusts  {§193%*) — Ckeation  by  Wn-ii— 
Sale  and  Reinvestment  of  Pkopebtt. 
Where  property  devised  in  trust  for  the 
children  of  testatrix  produced  very  little  in- 
come, the  court  properly  permitted  Its  sale  and 
the  reinvestment  of  the  sum  secured  in  other 
property,  title  thereto  to  be  taken  in  a  trustee, 
as  required  by  the  will,  where  the  reinvestmeut 
would  be  advantageous. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  St  246,  248;   Dec.  Dig.  {  193%.*] 

Appeal  from  Circuit  Court,  Hart  County. 

Action  by  Lee  O.  Burks  against  Jordon 
Owen  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Watklns  &  Carden,  of  Munf ordvlUe,  for  ap- 
pellants. McCandless  &  Larlmore,  of  Mun- 
fordville,  for  appellee. 

TURNER,  J.  [1]  Mrs.  Cleopatra  Chap- 
line  died  In  Hart  county  in  1895,  having  first 
made  her  will;  and  the  construction  of  that 
will  is  the  only  thing  Involved  in  this  ap- 
peal. The  third,  fifth,  and  sixth  clauses 
thereof  are  as  follows,  to  wit : 

"3.  I  give  and  bequeath  to  my  brother  Jor- 
don Owen  the  sum  of  one  thousand  dollars, 
in  trust  for  the  use  and  benefit  of  my  son 
Lee  O.  Burks  to  be  held  by  said  trustee  and 
by  him  Invested  in  real  estate  as  soon  as 
same  can  be  properly  done  and  advantageous- 
ly done,  and  said  land  to  be  by  him  held  as 
aforesaid  in  trust  for  the  use  and  benefit  of 
said  Lee  O.  Burks,  during  his  life  and  at 
his  death  to  descend  to  his  children  should 
he  leave  any  surviving  him. 

"6.  It  Is  my  will  and  desire  that  after  my 
death  my  executor  shall  sell  all  my  personal 
estate  and  also  the  tract  of  land  upon  which 
I  now  live  known  as  the  home  place,  and 
that  he  shall  sell  same  either  publicly  or 
privately  as  he  may  deem  best  and  in  order 
to  enable  him  to  carry  out  this  provision, 
he  is  hereby  vested  with  full  power  and  au- 
thority to  sell  and  convey  said  land  by  deed 
or  deeds  of  conveyance  with  covenant  of 
general  warranty  in  as  full  and  ample  a 
manner  as  I  myself  might  or  could  do  if 
present  and  acting  in  the  premises,  and  it 
is  my  desire  that  the  proceeds  of  the  sales 
of  said  property  and  remainder  of  my  estate 
from  all  sources  whatsoever  shall  be  divided 
between  my  two  sons  Lee  O.  Burks  and  C.  H. 
Burks  In  such  manner  as  to  give  to  my  said 
son  O.  H.  Burks  ($900.00)  nine  hundred  dollars 
more  thereof  than  to  my  son  Lee  O.  Burks  for 
the  reason  that  my  said  son  C.  H.  Buri;s  has 
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been  denied  the  educational  advantages  enjoy- 
ed by  bla  brother  Lee  O.  and  has  also  given 
much  of  his  time  and  attention  to  caring  for 
me  In  the  long  illness  through  which  I  have 
passed,  and  it  is  my  will  and  desire  that  the 
portion  of  tny  said  estate  herein  devised  to 
my  said  son  Lee  O.  Burks  shall  be  Invested 
by  the  trustee  aforesaid  in  real  estate  to  be 
held  by  him  In  trust  for  my  said  son  during 
his  life  and  to  descend  to  his  children  should 
any  be  left  by  him  at  his  death,  but  the  trus- 
tee Jordon  Owen  is  not  to  be  charged  nor 
become  liable  to  pay  any  interest  on  either 
of  the  funds  herein  set  apart  for  the  use  of 
the  said  Lee  O.  Burks  or  the  said  G.  H. 
Burks  during  the  existence  of  said  trusts. 

"6.  It  Is  further  my  will  and  desire  that 
in  the  event  that  either  of  my  said  sons  Lee 
O.  or  C.  H.  Burks  shall  die  before  the  final 
distribution  of  my  estate  hereunder  without 
leaving  bodily  heirs,  then  the  portion  of  such 
decedent  herein  devised  shall  vest  in  the 
survivor,  and  if  both  of  my  said  sons  shall  so 
die  without  leaving  bodily  heirs  then  I  de- 
sire that  one  half  of  the  property  herein  de- 
vised to  them  shall  descend  to  my  brother 
Jordon  Owen  and  the  other  half  thereof  to 
be  equally  divided  between  my  nieces  Lizzie 
and  Pearl  Smith,  Lizzie  Owen  daughter  of 
my  brother  David  R.  Owen  and  my  nephew 
Charles  Smith." 

She  appointed  her  brother  Jordon  Owen 
executor,  and  he,  as  such.  In  llarch,  1898, 
made  a  final  settlement  of  bis  accounts. 
Thereafter,  in  1900  or  1901,  her  son  Q.  H. 
Burks  died,  never  having  been  married,  and 
leaving  no  child.  This  suit  was  instituted 
by  the  appellee,  Lee  O.  Burks,  alleging  that 
the  appellants  Jordon  Owen  and  others,  nn- 
6ae  the  sixth  clause  of  the  will  aforesaid, 
were  claiming  an  Interest  in  a  tract  of  land 
wMcta  had  been  conveyed  in  trilst  to  Jordon 
Owen,  as  his  trustee,  under  his  mother's  will, 
and  asserting  in  himself  a  fee-simple  title 
therein,  and  praying  the  court  to  quiet  his 
title  as  against  their  claims  and  to  adjudge 
him  the  owner  thereof  in  fee  simple,  and 
praying  in  the  alternative  that  if  the  court 
was  of  opinion  that  bis  title  to  said  property 
might  be  defeated,  in  the  event  he  had  a 
child  surviving  him,  that  the  property  be 
sold  and  reinvested  in  property  in  Louis- 
ville, where  he  lived,  and  setting  up  certain 
reasons  why  the  reinvestment  should  be 
made. 

To  this  petition  the  appellants  Jordon 
Owen  and  others  filed  their  answers,  setting 
up  their  claim  to  a  reversionary  interest  in 
the  property  under  the  above  provisions  of 
the  will,  in  the  event  that  Lee  O.  Burks 
should  die  without  a  child  surviving  him. 
On  a  demurrer  to  these  pleadings  the  lower 
court  held  that  the  appellee  had  a  defeasible 
fee  in  the  property,  subject  to  be  defeated 
only  by  his  death  with  a  child  or  children 
surviving  him;  and  that  the  appellants  had 
no  interest  whatever,  under  the  will  of  the 


testatrix.  In  the  property.  The  contingency 
In  which  the  appellants  were  to  take  the 
property,  to  wit,  the  death  of  both  Lee  O. 
and  G.  H.  Burks  before  the  final  distribution 
of  the  estate,  without  leaving  bodily  beirs, 
did  not  occur,  and  cannot  now  occur,  for  the 
estate  has  been  finally  settled;  and,  the  tes- 
tatrix having  made  no  further  provision  tor 
the  reversionary  interest,  except  in  that  con- 
tingency, that  r^ersion  was  left  in  her,  and 
as  to  it  she  died  Intestate,  and  at  her  death 
G.  H.  and  Lee  O.  Burks  Inherited  the  same. 
Therefore  Lee  O.  Burks,  having  taken  a  life 
estate  under  the  will  and  inherited  the)  rever- 
sion from  his  mother  in  the  property  sought 
to  be  sold,  took  a  defeasible  fee  therein,  sub- 
ject to  be  defeated  only  by  having  a  child 
or  children  living  at  the  time  of  his  death. 
Alexander  v.  De  Kermel,  81  Ky.  851;  Pryor 
V.  Castleman,  7  S.  W.  892,  0  Ky.  Law  Rep. 
967;  Coots  v.  Yewell,  95  Ky.  368,  25  8.  W. 
597,  26  S.  W.  179,  16  Ky.  Law  Rep.  2. 

[2]  It  appears  that  the  appellee  received 
very  little  income  from  the  farm  in  Hart 
county,  and  that  Its  proceeds  could  probably 
be  advantageously  reinvested  in  the  dty  of 
Louisville,  where  he  lived;  and  the  lower 
court  properly  ordered  the  sale  of  the  farm 
and  a  reinvestment  of  the  proceeds,  the  title 
to  be  taken  to  some  trustee  and  held  under 
the  provisions  of  Mrs.  Chapllne'8  will. 

Judgment  aflirmed. 


HOWARD  v.  CORNBTT.et  aL 

(Court  of  Appeals  of  Kentucky.     Dec  10, 

1912.) 

Deeds  (§  114*) — ^Pbopkbtt  Corvetbd— Gor- 
ructino  desouftions. 

The  language  of  the  whole  deed,  aa  well 
as  the  surrounding  facts  and  drcumstances, 
beln^  required  to  be  considered  In  ascertaining 
the  mtentlon,  a  deed,  though  boundaries  given 
by  it  of  the  tract  excluded  20  acres  of  the 
farm,  within  which  was  a  graveyard,  having 
concluded  said  "boundary  bemg  known  as  the 
N.   farm,   except   one-fourth   acre,    it   being   a 

Graveyard  with  the  right  of  way  to  go  to  and 
rom  same,"  and  the  grantee  having  for  years 
afterwards  had  undisputed  possession,  mil  be 
held  to  include  the  20  acres ;  the  exception  of 
the   quarter  acre   being  otherwise   senseless. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g{  816-822,  326-829:    Dec  Dig.  |  U4.*} 

Appeal  from  Circuit  Court,  Harlan  County. 

Two  actions,  consolidated,  one  by  A.  B. 
Comett  and  another,  the  other  by  W.  8. 
Blanton,  both  against  N.  H.  Howard.  From 
judgments  for  plaintiffs,  defendant  appeals. 
Reversed,  with  directions  to  dismiss. 

W.  F.  Ball,  of  Harlan,  for  appellant  J. 
Q.  &  J.  S.  Forester  and  Cbas.  O.  Mutzenberg, 
all  of  Harlan,  for  appellees. 

NUNN,  J.  Thirty  or  forty  years  ago  Rob- 
ert Napier  owned  about  400  acres  of  land 
on  what  Is  known  as  "Bob's  Creek"  in  Har- 
lan county,  Ky.  It  laid  in  one  irregular 
body  and  was  covered  by  several  patents; 


•For  other  cases  see  same  topic  and  sectloa  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Ker-No.  Sariaa  41  Rw'r  IndezM 
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three  In  his  name,  two  In  tbe  name  of  Wil- 
liam Farmer,  one  In  the  name  of  James 
Fanner,  and  one  In  the  name  of  Jonathan 
Kelly.  This  400-acre  rarvey  also  conflicted 
with  a  1,000-acTe  patent  ta  the  name  of 
T^wls  Farmer  and  another  1,000-acre  patent 
Issued  to  John  Ledford  and  Robert  Napier. 
These  two  1,000-acre  patents  also  conflicted 
with  each  other,  and  this  court  settled  the 
rights  of  the  owners  of  these  two  patents 
in  the  case  of  Hall  v.  Blanton,  77  S.  W.  1110, 
25  Ky.  Law  Rep.  1400.  Robert  Napier  In- 
closed and  cultivated  a  considerable  portion 
of  his  400-acre  patent,  and  it  was  about  20 
acres  of  this  inclosed  and  cultivated  land 
that  the  lower  court  gave  Blanton  in  the 
Judgment  appealed  from.  This  inclosed  land 
was  near  the  dwelling  house  of  Napier  and 
contained  an  orchard  and  graveyard.  Ap- 
pellee W.  S.  Blanton  married  a  daughter  of 
Robert  Napier,  and.  after  the  death  of  Na- 
pier, be  purchased  all  the  Interests  of  the 
other  clilldren  in  the  land  referred  to,  re- 
sided upon  and  cultivated  the  land  for  many 
years,  and  sold  It  April  80,  1001,  to  W.  S. 
Hensley  for  $4,000,  moved  away,  and  gave 
Hensley  possession  of  the  whole  farm.  The 
deed  to  Hensley  attempted  to  give  the  boun- 
dary of  the  land;  but  It  appears  from  the 
plat  of  the  survey  on  flle  In  the  record  and 
the  evidence  that  the  calls  in  the  deed  did 
not  fit  the  actual  boundary  of  the  land  In 
several  particulars.  Bvldently,  Blanton  had 
lived  upon  the  farm  for  such  a  long  time  he 
thought  he  could  and  attempted  to  give  the 
exact  location  of  the  whole  outside  boundary 
of  the  farm  from  memory  and  failed  in  sev- 
eral particulars.  The  deed,  after  attempting 
to  give  the  outside  boundaries  as  stated,  con- 
cluded with  these  words:  "Same  boundary 
being  known  as  the  R.  Napier  farm,  except 
one-fourth  acre,  it  being  a  graveyard  with 
the  right  of  way  to  go  to  and  from  same." 
It  is  certain  that  Blanton  sold,  attempted  to 
and  did  convey  the  R.  Napier  farm,  and  the 
20  acres  of  Improved  land  recovered  by  Blan- 
ton in  the  judgment  below  was  a  part  of  the 
R.  Napier  farm.  Hensley  sold  and  conveyed 
this  farm  to  Charles  Hall,  who  sold  It  to 
N.  H.  Howard,  appellant  herein.  In  both 
of  the  deeds  last  mentioned,  the  20  acres 
was  included.  The  error  made  In  the  deed 
from  Blanton  to  Hensley  was  not  made  In 
these  deeds.  Since  1001,  the  date  of  the 
deed  from  Blanton  to  Hensley,  the  R.  Na- 
pier farm,  including  the  land  in  contest,  has 
been  in  the  iwssesslon  of  and  cultivated  by 
tbe  purchasers;  and  Blanton  has  exercised 
no  control  whatever  over  it,  except  several 
years  after  he  sold  it  and,  after  appellant 
Howard  had  purchased  It,  be  gave  Howard 
notice  not  to  trespass  upon  this  disputed 
piece.  It  is  evident  to  our  minds  that  some 
time  after  Blanton  conveyed  the  land  he 
discovered  that  the  calls  in  the  deed  made 
by  him  to  Hensley  did  not  include  tbe  land 
In  dispute,  and  from  that  time  he  began, 
orally,  to  make  some  claim  to  it,  and  in  1905 


he  executed  a  mortgage  upon  it  to  A.  B.  Cor- 
nett  and  J.  F.  Skldmore  to  secure  the  pay- 
ment of  1600.  He  says  he  received  from  Oor> 
nett  and  Skldmore  as  much  as  $20  in  cash; 
that  they  paid  some  fines  for  him  and,  to 
use  bis  language,  "a  part  of  the  consider- 
ation for  this  mortgage  debt  was  that  they 
were  to  take  the  property  and  ke^  thieves 
and  rogues  from  stealing  it" 

This  action  was  Instituted  by  Comett  and 
Skldmore  to  enforce  their  mortgage  Hen,  and 
Howard  answered  claiming  the  land.  There 
Is  consolidated  with  this  action,  one  brought 
by  Blanton  against  N.  H.  Howard  and  one 
Asher  in  which  be  sued  them  for  damages 
for  trespass  upon  the  land  and  cutting  tim- 
ber and  for  opening  roads  through  the  land  in 
dispute.  The  actions  were  tried  together,  and 
the  lower  court  enjoined  appellant  and  Asber 
from  trespassing  upon  the  land  and  adjudged 
Blanton  to  be  the  owner  of  the  small  piece 
of  land  referred  to  and  enforced  appellees' 
lien.  Much  testimony  is  introduced  showing 
that  the  land  In  dispute,  or  nearly  all  of  It, 
was  included  In  the  patent  boundary  of  Lew- 
is Farmer  for  1,000  acres  and  also  In  his 
patent  for  400  acres,  and  there  was  also 
much  evidence  Introduced  showing  tbe  con- 
trary. However,  from  the  view  we  take  of 
the  case,  after  a  careful  examination  of  the 
record.  It  is  unnecessary  to  pass  upon  this 
question.  We  are  of  tbe  opinion  that  Blan- 
ton intended  to  sell  and  that  Hensley  thought 
he  bought  the  whole  of  the  R.  Napier  farm. 
It  is  not  reasonable  to  suppose  that  Hensley 
thought,  when  he  accepted  the  deed  fi^om 
Blanton,  that  be  was  not  to  get  the  orchard 
and  this  15  or  20  acres  of  cleared  land  near 
his  house  whidi  had  been  used  and  cultivat- 
ed by  Napier  in  his  lifetime  and  by  Blanton 
up  to  the  time  he  made  the.  deed  to  Hensley. 
There  Is  also  a  statement  in  the  deed  which 
is  inconsistent  with  the  Idea  that  Blanton  re- 
tained the  property  in  controversy;  that  is, 
tbe  words  above  copied  whereby  Blanton  re- 
served the  graveyard  and  a  right  of  way  to 
and  from  it  Blanton  could  not  and  did  not 
attempt  ta  explain  why  he  made  this  reser- 
vation if  he  did  not  sell  the  land  immediate- 
ly surrounding  the  graveyard,  which  is  the 
land  In  dispute.  The  provision  is  absolutely 
senseless  If  he  reserved  that  part  of  the  B. 
Napier  farm  which  he  now  claims  he  did  re- 
serve, for  it  included  the  graveyard.  We  are 
not  unaware  of  the  rule  that  a  particular  de- 
scription in  a  deed  usually  governs  the  gen- 
eral description.  But  there  Is  another  rule 
which  prevails  in  this  case,  which  is  as  fol- 
lows: To  ascertain  the  Intention  of  a  ven- 
dor, the  language  of  the  whole  deed  must  be 
considered  as  well  as  the  surrounding  facts 
and  circumstances.  So  when,  in  accordance 
with  this  rule,  we  take  the  plat  of  the  sur- 
vey of  the  Napier  farm  which  is  on  flle  and 
compare  it  with  the  calls  in  the  deed  which 
attempted  to  give  the  outside  boundary  of 
the  land  and  discover  the  discrepancies  in 
the  deed,  and  consider  that  fact  together 
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with  the  fact  that  Blanton  stated  In  his  deed 
that  he  was  selling  Hensley  what  was  known 
as  the  "R.  Napier  farm,"  and  with  the  fact 
that  If  he  did  not  sell  the  land  In  dispute 
the  reservation  of  the  graveyard  and  right 
of  way  to  and  from  it  was  meaningless,  we 
are  convinced  that  Blanton  sold  the  whole 
farm  to  Hensley,  and  that  by  oversight  the 
land  In  dispute  was  not  included  In  the 
specific  calls  In  the  deed  which  attempted  to 
give  the  outside  boundary. 

For  these  reasons,  each  of  the  Judgments 
In  the  consolidated  action  against  Howard 
is  reversed  and  remanded,  with  directions  to 
the  lower  court  to  dismiss  the  petition  in 
each  case. 


ASBURT  T.  TAUBB  et  aL 

(Court  of  Appeals  of  Kentucky.     Dec  1(X 
1912.) 

1.  Bills  and  Notes  (J  348*) — Tbansfeb— 
Holder  Befobb  Maturitt. 

Where  a  check,  regular  on  Its  face  and 
payable  on  demand,  is  transferred  within  two 
days  after  it  Is  drawn,  the  transferee  acquires 
title  before  it  is  overdue. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {(  870-877^;  Dec.  Dig.  { 
348.*] 

2.  Biixa  AWD  Notes  (J  497*)— Action— Bue- 

DBN    OF    PBOOF— HOLDEB    IN    DUE    CoUBSK. 

Under  the  express  provisions  of  Ky.  St. 
I  3720b,  STibsec.  56,  defining  notice,  subsection 
o5,  declaring  that  fraud  in  obtaining  a  negoti- 
able instrument  constitutes  defective  title,  and 
subsection  59,  providing  that  a  holder  is  pre- 
sumed to  hold  in  due  course,  the  transferee  of 
a  check,  obtained  from  the  maker  by  fraud, 
has  the  burden  of  showing  that  he  acquired 
title  as  a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1675-1687;  Dec  Dig.  { 
497.*] 

3.  Bills  and  Notes  (|  525*)— Action— Sdf- 
FiciENOT  OF  Evidence— HoLDEB  in  Due 
Course. 

Evidence,  In  an  action  by  the  purchaser  of 
a  check  for  cash,  held  to  show  that  plaintiff 
was  a  bona  fide  holder  in  due   course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1832-1839;  Dec  Dig.  ! 
525.*] 

Appeal  from  Circuit  Court,  Boone  County. 

Action  by  George  Taube  against  J.  S.  As- 
bury  and  others.  Judgment  for  plaintiff 
against  defendant  Asbury,  and  he  appeals. 

Affirmed. 

D.  E.  Castleman,  of  Covington,  for  appel- 
lant S.  W.  Tolin,  of  Burlington,  and  John  S. 
Gaunt,  of  Louisville,  for  appellee. 

CLAY,  0.  Plaintiff,  George  Taube,  brought 
this  action  against  J.  S.  Asbury,  the  Farmers' 
Bank  of  Petersburg,  Ky.,  and  S.  Straus  to 
recover  on  a  check  for  $200  drawn  by  Asbury 
on  the  Farmers'  Bank  and  made  payable  to 
S.  Straus.  Straus  was  not  before  the  court 
The  Farmers'  Bank  paid  the  amount  of  the 
check  into  court,  where  it  is  now  held  pend- 


ing the  final  determination  of  this  suit  The 
defendant  Asbury  pleaded  that  the  check  was 
obtained  from  him  by  fraud,  and  that  plain- 
tiff, Taube,  not  only  had  knowledge  thereof, 
but  that  he  and  defendant  S.  Straus  were 
partners  in  the  transaction,  and  that  they 
had  entered  into  a  conspiracy  to  cheat  and 
defraud  defendant  The  case  as  to  defend- 
ant Asbury  went  to  trial.  At  the  conclusion 
of  all  the  evidence,  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff.  To  review  the 
propriety  of  this  ruling,  the  defendant  ap- 
peals. 

The  check  was  executed  and  delivered  un- 
der the  following  circumstances:  Asbury,  who 
lives  in  Boone  county,  Ky.,  went  to  Cincin- 
nati on  February  11,  1911,  to  purchase  two 
horses.  There  he  met  his  codefendant  S. 
Straus,  and  purchased  the  horses  from  him. 
Thereupon  he  gave  to  S.  Straus  the  check  in 
question  to  pay  for  the  horses,  and  Straus 
agreed  to  deliver  the  horses  on  the  following 
Monday  on  the  Kentucky  side  of  Anderson 
Ferry  at  Constance,  in  Boone  county,  Ky. 
Asbury  went  to  Constance  on  Monday  and 
waited  for  the  horses.  The  horses  were  not 
delivered  then,  or  at  any  time  thereafter. 
While  Asbury  was  waiting  for  the  horses, 
Straus  went  to  Petersburg,  tn  Boone  county, 
Ky.,  and  presented  the  check  to  the  Farm- 
ers' Bank  for  payment  Payment  was  re- 
fused because  of  Straus'  failure  to  be  identi- 
fied. Straus  then  asked  the  cashier  of  the 
bank  to  certify  the  check.  This  was  done. 
Returning  to  Cincinnati,  Straus  assigned  and 
delivered  the  check  to  plaintiff,  Taube.  Aft- 
er Straus  failed  to  deliver  tiie  horses  on 
Monday,  Asbury  went  to  his  place  of  busi- 
ness to  find  out  what  was  the  matter.  Straus 
made  some  kind  of  explanation  to  the  effect 
that  one  of  the  horses  had  become  sick  and 
could  not  be  delivered.  Asbury  then  demand- 
ed a  return  of  the  check.  Straus  refused, 
and  replied  that  it  had  been  put  in  the  bank. 
Asbury  returned  home  and  directed  the  bank 
not  to  honor  the  check.  When  the  check 
was  presented  by  one  of  the  bank's  corre- 
spondents, payment  was  refused.  The  check 
was  then  duly  protested,  and  this  suit  fol- 
lowed. 

[1]  The  check  in  question  being  regular 
on  its  face  and  payable  on  demand,  and  be- 
ing negotiated  within  two  days  after  it  was 
drawn,  plaintiff  acquired  title  before  it  wus 
overdue.  The  only  question  to  be  determined 
is:  Did  plaintiff  take  the  check  in  good  faith 
and  for  value,  and  without  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the 
title  of  his  codefendant  Straus. 

[2]  To  constitute  notice  of  an  Infirmity  In 
the  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad  faith. 


*For  otber  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Sarles  *  Rep'r  Indexes 
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Kentucky  Statutes,  i  3720b,  subsec.  56.  The 
title  of  a  person  who  negotiates  an  Instru- 
ment Is  defective  when  he  obtains  the  Instru- 
ment, or  any  signature  thereto,  by  fraud. 
Kentucky  Statutes,  g  3720b,  subsec.  55.  When 
it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  Instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  he, 
or  some  person  under  whom  he  claims,  ac- 
quired title  as  a  holder  in  due  course.  This 
rule,  however,  does  not  apply  in  favor  of  a 
party  who  become  bound  on  the  Instrument 
prior  to  the  acquisition  of  such  defective 
title.  Kentucky  Statutes,  {  3720b,  subsec.  59. 
The  evidence  in  this  case  leaves  no  doubt 
that  the  check  was  obtained  from  Asbury  by 
fraud.  That  being  shown,  it  was  Incumbeut 
upon  plaintiff  to  show  that  he  acquired  title 
as  a  holder  In  due  course. 

[3]  Plaintiff,  who  was  a  horse  dealer  In 
Clnctonatl,  and  conducts  a  sale  stable  at  the 
stockyards,  and  other  sale  stables,  testifies 
that  on  Monday  night,  following  the  transac- 
tion which  Straus  had  with  defendant,  Straus 
came  to  him  and  asked  him  to  cash  a  check. 
Straus  Informed  plaintiff  that  a  man  bad 
given  him  the  check  in  payment  for  a  horse. 
Plaintiff  looked  at  the  check  and  saw  that  it 
was  certified,  and  said:  "I  ^ucss  it  is  good. 
I  will  give  you  the  cash  for  it."  He  then 
I>aid  to  Straus  the  amount  of  the  check. 
At  the  time  be  did  this,  plaintiff  knew  nothing 
about  the  transaction  between  Straus  and  de- 
fendant, and  did  not  have  the  slightest  in- 
formation that  there  was  anything  wrong 
with  the  check.  He  had  nothing  to  do  with 
the  transaction  which  took  place  between 
Straus  and  defendant  He  and  Straus  had 
never  been  associated  together  In  business. 
The  only  business  he  had  ever  had  with 
Straus  was  to  sell  him  horses  occasionally. 
_  On  cross-examination,  plaintiff  admitted  that 
'  he  bad  a  bookkeeper  by  the  name  of  Hop- 
kins, who  would  sometimes  fix  up  accounts 
for  him.  Did  not  remember  whether  Hop- 
kins had  ever  fixed  up  his  account  with 
Straus  or  not  He  never  employed  Straus  to 
sell  horses  for  him.  He  only  sold  to  Straus. 
When  he  did,  they  would  agree  on  the  price 
before  they  went  to  Straus'  stable. 

Defendants  proved  by  Joseph  Snelder  that 
the  latter  worked  for  plaintiff,  who  was  op- 
erating a  stable  at  the  Union  Stockyards  at 
Cincinnati,  Ohio.  Snelder  had  known  plain- 
tiff for  about  five  years,  and  on  several  oc- 
casions had,  at  plaintiff's  direction,  taken 
horses  to  Straus'  stable ;  plaintiff  telling  him 
tliat  the  horses  had  been  sold.  Sol  Straus,  a 
brother  of  defendant  Straus,  testified  that 
he  knew  plaintiff.  Plaintiff  has  a  stable  at 
the  stockyards  and  a  stable  at  other  places. 
Sidney  Straus  worked  for  plaintiff  at  the 
stable  on  Second  street  Sidney  Straus  is 
the  same  person  as  the  defendant  S.  Straus. 
The  way  witness  knew  that  Sidney  Straus 
was   working   for   plaintiff   was   that   while 


witness  was  at  the  bam  Sidney  Straus  would 
come  out  there  and  pick  out  three  or  four 
horses  and  take  them  away  and  sell  them. 
Sidney  Straus  worked  for  Taube  for  about 
eight  months.  W.  M.  Hopkins  testified  that 
three  or  four  years  ago  he  kept  books  for 
plaintiff.  Since  that  time  he  had  done  odd 
jobs  for  plaintiff,  fixing  up  accounts  for 
him.  Plaintiff  would  advance  money  for 
traders  to  buy  stock  with.  When  the  stock 
was  sold,  the  traders  would  return  the  money 
to  plaintiff.  Plaintiff,  after  deducting  his 
commissions  and  expenses,  would  divide  prof- 
its with  the  traders,  and  sometimes  the 
traders  would  get  1 11  the  profits.  While  wit- 
ness was  working  for  Mr.  Taube,  Mr.  Taube 
advanced  money  to  Sidney  Straus  to  buy 
stuff  for  him.  Witness  never  did  any  book- 
keeping for  Straus;  but  when  he  worked  it 
was  for  Mr.  Taube.  Mr.  Taube  would  call 
off  to  him  the  amount  of  stuff  he  bad  sold, 
what  it  cost,  what  he  advanced  on  it,  and 
the  expense,  from  which  items  he  would  as- 
certain the  profits  that  had  been  made.  The 
profit  was  divided,  or  "torn  In  two."  Wit- 
ness further  stated  that  in  adjusting  the  ac- 
counts between  Taube  and  Straus  he  charged 
up  to  Straus'  business  the  rent  of  the  stable 
occupied  by  Straus. 

Giving  full  effect  to  the  evidence  of  the  de- 
fendant. It  falls  to  show  that  a  partnership 
existed  between  plaintiff  and  Straus.  It  sim- 
ply tends  to  prove  that  plaintiff  and  Straus 
had  occasional  transactions  with  reference  to 
the  sale  of  horses,  and  that  these  transac- 
tions were  settled  as  they  arose.  It  is  not 
shown  that  plaintiff  had  the  slightest  connec- 
tion with  the  transaction  in  question.  There 
is  a  failure  to  show  either  that  plaintiff,  at 
the  time  he  cashed  the  check,  had  knowledge 
of  the  fraud  of  Straus,  or  had  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith.  Plaintiff 
having  shown  that  be  paid  cash  for  the  check, 
and  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  Straus, 
and  defendant  having  failed  to  prove  any 
facts  or  circumstances  tending  to  show  the 
contrary,  we  conclude  that  the  trial  court 
properly  directed  a  verdict  In  favor  of  plain- 
tiff. 

Judgment  affirmed. 


CAHUJi  V.  MANOOIiD  et  ux. 

(Oourt  of  Appeals  of  Kentucky.     Dec.  11, 
1912.) 

1.  Easements  (S  36*)— Evidence— Bdbobn  of 
Proof. 

Where  the  owner  of  land,  across  which 
another  claimed  a  right  of  way,  had  asserted 
his  ownership,  and  indicated  that  the  use  was 
by  permission  only,  by  changing  its  location 
and  erecting  fences  and  gates  across  it,  the 
burden  was  on  the  person  claiming  the  right 
of   way    to  show   that   prior   use   thereof   was 
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under  a  daim  of  right,  and  not  merely  by  per- 
misaioii. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  {$  77,  78,  8S-83;   Dec  Dig.  t  36.»] 

2.  EABElfENTS  ({  86*)— INTISBBUFTION  OB  GOR- 

TBOL— Evidence. 

Where  the  use  of  a  right  of  way  is  Inter- 
rupted or  controlled  by  the  owner  of  the  land 
as  a  matter  of  right,  this  constitutes  evidence 
that  the  use  was  permissive  only. 

[E3d.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  H  77,  78,  88-93;   Dec.  Dig.  g  36.»] 

3.  Easeuentb  (8  36*)— Evidence— BuBDKN  oB 
Pboof. 

Where  a  way  across  another's  land  is  used 
without  Interruption  or  Interference  for  many 
years,  it  will  be  presumed  that  it  existed  as 
a  matter  of  right;  and  the  burden  is  on  the 
landowner  to  show  that  such  use  was  permia- 
sive. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SI  77,  78,  88t-»3;   Dec  Dig.  {  36.*] 

4.  Easements  ({  86*)— Etidbnoe— Bubden  of 
Pboof. 

The  presumption  that  the  uninterrupted 
use  of  a  way  for  many  years  was  one  of  right, 
and  not  by  permission,  may  be  rebutted  by 
proof  of  acts  showing  that  the  landowner  never 
intended  to  recognize  that  the  use  was  other 
than  permissive. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  S9  77,  78,  88-93;  Dec.  Dig.  I  3e.*] 
6.  Easements   ({  87*)— Prescbiption— Ques- 
tions OF  Law  OB  Fact. 

Whether  the  use  of  a  way  across  another's 
land  was  under  a  claim  of  right  or  by  permis- 
sion, is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  f  94;    Dec  Dig.  i  37.*] 

6.  Easements     (J    36*)— Evidence— Weight 

AND  Sufficiency. 

In  an  action  to  enjoin  interference  with 
a  way  across  defendant's  land,  evidence  held 
to  support  a  finding  that  the  previous  use  of 
such  way  by  plaintiff  was  by  the  owner's  per- 
mission, and  not  under  a  claim  of  right 

lEd.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  ${  77,  78.  88-93;   Dec  Dig.  |  36.*] 

AK>eal  from  Circuit  Court,  Pendleton 
County. 

Action  by  Mrs.  M.  J.  CaUll  against  Cbarlee 
Mangold  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

E.  E.  Barton,  of  Mazathau  Simaloa,  Mex- 
ico, and  William  A.  Byrne,  of  Covington, 
for  appellant  John  H.  Barker,  of  Falmouth, 
for  appellees. 

MILLER,  J.  The  farm  of  Ora  Mangold, 
in  Pendleton  county,  lies  between  the  farm 
of  the  appellant,  Marlah  Cahlll,  on  the  west 
and  the  Portland  and  GardnersviUe  turnpike 
road  on  the  east  Appellant  claims  that 
she  has  had  a  passway  from  her  farm  over 
and  across  the  Mangold  farm  to  the  turn- 
pike since  1854;  and,  appellee  having  closed 
the  passway  about  March  1,  1911,  appellant 
brought  this  suit  to  enjoin  the  appellee  and 
her  husband,  Charles  Mangold,  from  inter- 
fering with  ,the  appellant's  use  thereof!. 
Both  tracts  of  land  originally  belonged  to 
Arnold.  Arnold  sold  the  Mangold  tract  to 
Francis  Mann,  and  put  him  in  possession. 


in  about  1862,  but  did  not  make  blm  a  deed 
thereto  until  1869.  In  1854  Arnold  sold  the 
Cahlll  tract  to  Doyle  and  Kelly,  and  in  the 
same  year  tbey  sold  the  property  to  John 
GahiU,  the  husband  of  appellant  Mrs.  Man- 
gold Inherited  her  farm  from  her  grand- 
father, Francis  Mann,  and  had  lived  thereon 
for  about  12  years  before  this  suit  was 
brought.  John  Cahlll  and  his  wife  have  liv- 
ed upon  their  property  until  John's  death 
in  1900;  and  since  1900  his  widow,  the  ap- 
pellant, has  occupied  the  homestead.  At 
the  time,  however,  that  the  Cabills  moved 
upon  their  tract  in  1854  Francis  Mann  was 
living  upon  the  intervening  tract  now  owned 
by  his  granddaughter,  Mrs.  Mangold. 

Many  pages  of  testimony  have  been  tak- 
en, for  the  purpose  of  showing  the  diarac- 
ter  and  the  extent  of  the  use  of  the  pass- 
way  by  appellant  and  her  husband.  The  sub- 
stance of  it  is  as  follows:  Three  separate  and 
distinct  pessways  ran  over  the  Mann  land  as 
early  as  1854;  the  land  being  then  almost 
entirely  untndosed,  and  in  timber.  Thes6 
several  roads  were  subsequently  inclosed 
by  the  owner  of  the  land  over  which  they 
ran.  These  three  ways  ran,  part  of  the 
way,  over  the  CahlU  land,  and,  after  merg- 
ing into  one  road  on  his  land,  it  ran  on 
westwardly  to  the  McMillan  place,  and  be- 
yond. At  that  time  there  was  a  gristmill 
located  upon  the  McMillan  farm.  About  27 
years  ago  John  Cahlll  built  a  fence  across 
the  road  on  his  land,  and  stopped  all  travel 
over  bis  farm  westwardly.  This  act  upon  the 
part  of  Cahlll  resulted  in  closing  all  of  the 
roads  referred  to,  except  so  much  of  the  one 
in  controversy  as  ran  from  Gahlirs  house 
eastwardly  and  over  appellee's  land  to  the 
turnpike,  near  Mann's  residence.  About  24 
years  ago  Mann  built  a  fence  across  what 
remained  -  of  this  passway  between  Cahill's 
house  and  Mann's  residence,  without  objec- 
tion from  Cahlll,  and  thereafter  CahUl  went 
through  Mann's  land  by  laying  the  fence 
down  and  opening  the  gates  Mann  had  previ- 
ously placed  across  the  way.  In  allowing 
Mann  to  build  this  fence,  Cahlll  was  conced- 
ing to  Mann  the  same  right  to  close  this  road 
through  his  own  land  that  Cahlll  had  exer- 
cised In  closing  the  road  through  his  land. 
In  separating  bis  fields,  and  in  fencing  his 
barn  lot  Mann  placed  gates  across  the  way 
for  bis  own  convenience,. at  bis  own  expense, 
and  kept  them  in  repair.  After  Mrs.  Man- 
gold and  her  husband  moved  there  12  years 
ago,  he  built  a  fence  where  Mann  had  built 
one  years  before,  placed  new  gates,  changed 
some  of  them,  and  inclosed  part  of  this  road 
into  his  calf  lot,  all  without  objection  from 
tbe  appellant  All  these  gates  were  placed 
upon  tbe  land  either  by  Mann  or  by  Man- 
gold, at  their  own  expense,  and  kept  In  re- 
pair by  them.  Tbe  passway  had  been  tbna 
controlled  by  Mann  and  Mangold  since  1854, 
without  interruption  or  objection  from  any 


*For  otaer  cases  see  same  topio  ana  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  SeriM  A  Rep'r  Ind«s« 
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sodrce,  and,  so  far  as  tblB  record  shows,  ap- 
pellant never  asserted  any  right  to  use  this 
paasway  prior  to  about  the  time  she  brought 
this  suit;  on  the  contrary,  according  to  the 
evidence  of  at  least  two  witnesses,  she  ad- 
mitted she  had  no  snch  right 

Furthermore,  It  appears  from  the  testi- 
mony of  Michael  Hyland  that  John  Cahlll, 
shortly  before  his  death,  became  anxious 
about  the  use  of  the  highway  and  sought 
the  aid  of  Hyland,  whom  he  requested  to  as- 
sist him  in  buying  the  right  of  way  from 
Mann;  and,  some  one  having  assured  CahiU 
there  would  be  no  trouble  about  It,  he  re- 
plied that  he  did  not  fear  any  trouble  from 
Mr.  Mann,  but  there  might  be  trouble  with 
those  who  came  after  him. 

Furthermore,  Hyland  had  a  similar  pass- 
way  across  the  Mann  land  for  many  years, 
which  he  admits  was  by  permission  only; 
and,  according  to  the  evidence,  it  was  of  the 
same  general  character  as  the  passway  used 
by  Cahlll. 

Under  this  state  of  fact,  the  circuit  court 
dismissed  the  petition,  and  Mrs.  CahiU  ap- 
peals. 

[1]  In  order  for  appellant  to  establish  her 
right,  she  must  show  that  the  use  of  the 
road  by  her  and  her  husband  was  under  a 
claim  of  right  to  so  use  it,  and  not  merely 
by  the  permission  of  the  owners  of  the  land. 

In  Lyles  v.  Graves,  147  Ky.  809,  145  S.  W. 
703,  we  reaffirmed  this  well-established  rule 
In  the  following  language:  "By  a  uniform 
line  of  dedslons  this  court  Is  committed  to 
the  doctrine  that,  where  the  use  of  the  pass- 
way  has  extended  over  a  long  period  of 
years,  very  slight  evidence  will  be  sufficient 
to  show  that  it  was  enjoyed  under  a  claim  of 
right;  and  when  a  proprietor  undertakes  to 
close  a  passway  the  burden  is  on  him  to 
show  that  the  use  was  merely  permissive, 
and  to  explain  away  the  presumption  that 
its  uninterrupted  enjoyment  for  more  than 
15  years  was  not  exercised  under  a  claim 
of  right.  The  mere  fact  that  the  owner  of 
the  servient  estate  never  gave,  and  the  per- 
sons using  the  passway  never  asked,  permis- 
sion Is  not,  in  itself,  sufficient  to  overcome 
the  presumption  In  their  favor  arising  from 
the  long-continued  use  of  the  way.  Smith  v. 
Pennington  [122  Ky.  365,  91  S.  W.  830],  28 
Ky.  Law  Rep.  1282  [8  L.  R.  A.  (N.  S.)  149] ; 
Anderson  v.  Southworth  [76  S.  W.  891],  25 
Ky.  Law  Rep.  776 ;  Rogers  ▼.  Flick,  144  Ky. 
844  [139  S.  W.  1098]." 

But,  in  determining  when  a  permissive  use 
may  be  changed  into  a  use  under  a  claim  of 
right,  we  used  the  following  language.  In 
Fightmaster  v.  Taylor,  147  Ky.  469,  144  S. 
W.  381:  "The  law  Is  well  settled  that  the 
permissive  use  of  a  passway  for  any  num- 
ber of  years  does  not  deprive  the  owner  of 
the  land  of  the  right  to  close  it  at  any  time; 
and  when  the  use  is  originally  acquired  by 
permission  the  character  of  the  passway  is 
established,  and  such  use  continues  to  be 


permissive  untU  something  la  done  bringing 
notice  home  to  the  owner  of  the  land  that 
the  character  of  the  use  has  been  changed. 
HaU  V.  McLeod,  2  Mete.  98,  74  Am.  Dec. 
400;  Conyers  v.  Scott,  94  Ky.  123  [21  S.  W. 
530,  14  B^.  Law  Rep.  784].  It  is  only  where 
a  claimant  has  had  an  uninterrupted  use 
of  a  passway  for  a  great  number  of  years 
that  a  grant  will  be  presumed.  Bowman  v. 
Wlckllffe,  15  B.  Mon.  84;  BeaU  v.  Clore,  6 
Bush,  676." 

[2]  If  the  use  is  interrupted  or  controlled 
by  the  landowner  as  a  matter  of  right,  such 
Interruption  and  control  Is  evidence  that  the 
use  was  permissive  only. 

Appellant  relies,  however,  principally  up- 
on Lyles  V.  Graves,  supra.  But  the  facts 
of  that  case  clearly  distinguish  it  from  the 
case  at  bar,  since  Lyles  not  only  knew  that 
the  passway  was  in  existence,  but  he  actual- 
ly bought  it  Moreover,  in  Lyles  v.  Graves, 
the  passway  traversed  several  tracts  of 
land,  and  was  used  by  the  traveling  public 
generally  in  going  from  one  road  to  another 
road.  In  the  case  at  bar,  however,  the  Ca- 
hills  discontinued  the  road  through  their 
own  farm,  and  thereby  not  only  denied  its 
use  to  appellees  and  others  In  going  to  other 
farms  or  roads  to  the  west  of  them,  but  In- 
sisted upon  claiming  an  outlet  from  their 
own  farm  across  appellee's  farm  to  the  turn- 
pike on  the  east  of  both  of  them. 

[3-t]  In  Smith  v.  Pennington,  122  Ky.  355, 
91  S.  W.  830,  28  Ky.  Law  Rep.  1282,  8  L.  R. 
A.  (N.  S.)  149t  as  in  other  cases  relied  upon 
by  appellant  the  enjoyment  of  the  passway 
had  been  without  interruption  or  interfer- 
ence for  many  years;  and  in  the  absence  of 
sufficient  proof  that  it  was  permissive  the 
court  indulged  the  presumption  that  it  ex- 
isted as  a  matter  of  right  In  that  class  of 
cases  a  presumption  arises  that  the  Use  is 
one  of  right;  and  the  burden  is  upon  the 
landowner  to  show  that  the  use  was  permis- 
sive only.  O'Danlel  v.  O'Daniel,  88  Ky.  185, 
10  S.  W.  638,  10  Ky.  Law  Rep.  760;  Talbott 
V.  Thorn,  91  Ky.  417,  16  S.  W.  88,  13  Ky. 
Law  Rep.  401 ;  Goldberg  v.  Cleveland,  33  Ky. 
Law  Rep.  953,  Ul  S.  W.  682.  This  presump- 
tion may,  however,  be  defeated  by  proof  of 
acts  which  show  that  the  landowner  never 
intended  to  recognize  that  the  use  was  other 
than  permissive.  Thus,  in  Schwer  v.  Mar- 
tin, 97  8.  W.  12,  29  Ky.  Law  Rep.  1221,  7 
L.  R.  A.  (N.  8.)  615,  it  was  pointed  out  that 
where  the  use  of  the  passway  was  merely 
permissive  on  the  part  of  the  owner  of  the 
land,  and  there  was  no  conduct  by  the  own- 
er indicating  that  the  use  thereof  was  other 
than  a  neighborly  act  the  privilege  was  one 
that  might  at  any  time,  be  revoked  by  the 
owner  of  tiie  land,  regardless  of  the  extent 
of  the  time  during  which  it  had  been  so 
used.  Conyers  v.  Scott  94  Ky.  123,  21  8.  W. 
530,  14  Ky.  Law  Rep.  784,  Warth  v.  Bald- 
win, 84  S.  W.  1148,  27  Ky.  Law  Rep.  330, 
and  Berea  College  v.  Burnett  111  S.  W.  332, 
fulljr  recognize  the  rule.     So  the  decision 
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turns,  In  each  case,  upon  the  character  of 
the  use.  It  is  a  question  of  fact  in  each 
case.  Downing  v.  Benedict,  147  Ky.  8,  143 
S.  W.  756;  Drlskin  v.  Mor^ead,  147  Ky. 
107,  143  S.  W.  758. 

In  Downing  v.  Benedict,  supra,  a  passway 
over  uninclosed  woodland  had  be«n  used  for 
about  20  years,  when  the  owner  fenced  it, 
and  thereafter  some  people  used  the  way 
with  the  owner's  permission,  and  others 
without  his  permission.  Subsequently  the 
owner  built  a  rock  fence  across  the  passway, 
in  which  he  placed  i  gate;  persons  continu- 
ing to  pass  through  the  gate  with  or  with- 
out his  permission.  Still  later  the  owner's 
grantee  took  the  gates  down  and  erected 
wire  fences.  Under  that  state  of  fact  it 
was  held  that  the  fences  and  gates,  which 
had  been  continued  for  40  years,  were  suth- 
dent  notice  to  those  using  the  passway  that 
the  owner  had  not  dedicated  it  to  a  public 
use. 

[6]  So  in  the  case  at  bar.  Originally  the 
passway  was  some  75  or  80  feet  distant  from 
where  it  is  now  located,  and  it  has  been 
changed,  from  time  to  time,  and  at  the  will 
of  Mann  and  Mangold,  the  owners.  At  no 
time  have  they  ever  surrendered  their  con- 
trol over  the  location  of  the  passway,  or  its 
use;  on  the  contrary,  they  have  asserted 
their  ownership,  and  indicated  that  appel- 
lant's use  was  by  permission  only,  by  chang- 
ing its  location  and  erecting  fences  and  gates 
across  It,  at  their  pleasure.  Mangold  pro- 
tected only  when  appellant  "continued  to 
travel  outside  the  lines  of  the  passway,  and 
thus  injuring  his  meadow;  and  this  he  had 
the  right  to  do. 

This  case,  in  its  controlling  facts,  is  very 
much  like  the  case  of  Flghtmaster  v,  Tay- 
lor, ^bove  referred  to,  where,  in  concluding, 
we  said:  "The  evidence  showed  beyond 
question  that  the  passway  in  dispute  was 
never  claimed  by  those  who  used  it  as  a 
matter  of  right,  but  at  all  times  with  the 
consent  or  permission  of  the  owner  of  the 
land  over  which  it  ran." 

The  issue  being  one  of  fact,  and  the  chan- 
cellor having  reached  the  conclusion  that 
the  use  by  appellant  and  her  husband  was 
by  permission  only,  we  will  not  disturb  his 
finding.    It  is  fully  sustained  by  the  proof. 

Judgment  affirmed. 


LOUISVILLE  &  N.  B.  CX).  v.  GOODWIN.t 

(Court  of  Appeals  of  Kentucky.    Dec.  11, 
1912.) 

1.  Master  and  Servant  (j  286*) —Actions 
FOR   Injuries— SumciENCT   of  Evidence. 
In  an  action  for  Injuries  caused  by  a  chain 
on  an  air  hoist  breaking  and  striking  the  em- 
ploys operating  it,  evidence  to  support  plain- 
tiff's contention  that  the  chain  would  not  have 
struck  him  if  vajve  ciiains   had  been  properly 
iidjuBted  held  to  present  a  question  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Diif.  §§  1001,  1006,  1010-1050; 
Dec.  Dig.  S  286.*] 


2.  Tbiai,  (I  143*)— Qttestiohb  F0»  JtJBT— Con- 
fxictinq  Evidence. 

The  fact  that  defendant's  evidence  strongly 
contradicts  that  of  plaintiff  does  not  justify  a 
peremptory  instruction  for  defendant;  it  be- 
ing the  province  of  the  jury  to  weigh  and  pass 
upon  all  the  evidence. 

fEJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  342,  343;   Dec.  Dig.  |  143.*] 

3.  Appbai,  and   Ebbob   ((  1003*)— Krvaw— 
Questions  of  Fact. 

A  verdict  will  not  be  disturbed  on  appeal, 
unless  flagrantly  against  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Srror.  Cent  Dig.  {{  ^38-3943;  Dec.  Dig.  | 
10O3.»l 

4.  MaSTKB  and  SKBTANT   (i  234*)— LlABILITT 

FOB  Injuries— Contbibutoet  Neolioenck. 
An  em^loyfi  is  not  guilty  of  contribntoty 
negligence  in  continning  work,  although  he 
knows  of  defects  in  the  machine  operated  by 
tiim,  unless  the  danger  is  so  obvious  and  immi- 
nent that  he  must  or  should  have  known 
thereof. 

[Ed.  Note.— For  other  cases,  see  Master  an4 
Servant  Cent  Dig.  §{  684-686,  70&-709;  Dec. 
Dig.  §  234.*] 

5.  Evidenck   (I  639*)— Opinion  Bvidenob— 

QUAUFICATIONB    of  EiXPEBT    WlTNESSXS. 

The  foreman  of  a  machine  shop  whose 
knowledge  and  skill  as  a  machinist  was  derived 
from  an  experience  of  30  or  40  years  of  work 
in  that  line,  and  the  proprietor  of  a  madiine 
shop  with  an  experience  in  handling  and  oper- 
ating such  machinery  of  more  than  50  years, 
were  qualified  to  testify  that,  if  the  valve 
chains  on  an  air  hoist  had  been  properly  ad- 
justed, an  employ^  would  not  have  been  injured 
by  the  breaking  of  the  hoisting  chain. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2349-2352;  Dec.  Dig.  t  638.*] 

6.  Dailaoes    ({   132*)— Excessiveness— Peb- 
BONAL  Injuries. 

An  employe  was  struck  in  the  face  by  a 
broken  chain,  mashing  In  his  face  and  upper 
jaw,  and  splitting  his  lip.  Several  teeth  were 
knocked  out,  and  the  upper  jaw  was  broken.  An 
operation  was  necessary  on  hie  upper  lip.  His 
breast  was  also  injured.  He  bad  a  depressed 
fracture  of  the  skull  at  the  back  of  his  head, 
and  had  a  profound  nervous  shock.  He  waa 
confined  to  the  house  for  several  months,  and 
required  medical  treatment  for  eight  months 
or  a  year.  Althongh  able  to  do  some  light 
work,  he  was  permanently  disabled  from  per- 
forming such  work  as  he  was  accustomed  to 
perform  before  the  injury  or  to  earn  the  same 
wages.  Held,  that  a  recovery  of  $5,000  waa 
not  so  excessive  as  to  show  passion  or  preju- 
dice. 

(Qd.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  SJ  372-385,  396;    Dec.  Dig.  {  132.*} 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty.  Common  Pleas  Branch,  Third  Division. 

Action  by  J.  N.  Ooodwin  against  the  LouIb- 
vlile  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Helm  &  Helm,  Benjamin  D.  Warfield,  and 
Chas.  H.  Moorman,  all  of  Louisville,  for  ap- 
pellant A,  T.  Bnrgevin,  of  Louisville,  for 
appellee. 

SETTLE,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
appears  in  140  Ky.  837,  131  S.  W.  1012,  and, 
as  it  contains  an  elaborate  statement  of  the 


*For  oUi«r  cases  see  same  topic  sod  section  NUUBER  In  Dan.  Dig.  A  Am  Dls.  Key-No.  Series  &  Rep'r  ladezM 
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facts  with  respect  to  the  manner  In  which 
appellee  received  the  Injuries  for  which  he 
recovered  damages  In  the  court  below,  only 
a  partial  review  of  them  will  now  be  neces- 
,  sary.  It  appears  that  appellee  was  operat- 
ing an  air  hoist  in  appellant's  machine  shop, 
and  while  so  engaged  an  iron  chain,  connect- 
ing the  end  of  a  piston  rod  with  an  asde  and 
two  car  wheels,  broke,  striking  him  In  the 
face  and  head,  thereby  producing  the  in- 
jTirles  complained  of.  The  movements  of  the 
piston  rod  were  controlled  by  the  valve  of  an 
\  air  cylinder,  operated  ty  a  cross-piece  six 
Inches  In  length,  to  each  end  of  which  a 
short  chain  was  attached.  By  pulling  one 
of  these  short  chains  the  valve  on  the  air 
pipe  would  open  and  the  air  pressure  enter 
into  the  cylinder,  raising  the  piston  rod.  By 
pulling  the  other  short  chain  the  air  pressure 
escaped  froni  the  cylinder,  thereby  lowering 
the  piston  rod.  When  the  piston  rod  was 
thus  lowered,  the  chain  which  was  attached 
to  the  piston  rod,  and  by  the  breaking  of 
which  appellee  was  Injured,  was  connected 
with  the  car  axle  and  wheels  which  were 
to  be  moved.  By  the  application  of  the  air 
pressure  to  the  cylinder  In  the  manner  above 
described,  the  piston  rod  was  being  raised 
and  with  it  the  axle  and  wheels,  when  the 
chain  broke  and  struck  appellee. 

It  is  appellee's  contention  that  his  Injuries 
were  caused  by  the  Improper  location  of  the 
cap  of  the  cylinder  and  crossbeam  to  which 
the  short  chains  for  raising  and  lowering  the 
piston  rod  were  attached;  that  is,  that  they 
were  placed  on  the  opposite  side  of  the  cylin- 
der from  where  he  had  to  stand  in  controlling 
the  hoisting  machine,  which  compelled  him 
to  reach  around  the  cylinder  to  manipulate 
the  valve  chains,  and  thereby  place  his  body 
so  close  to  the  chain  which  attached  the 
piston  rod  to  the  axle  and  car  wheels  that 
the  breaking  of  the  chain  necessarily  Injured 
him;  whereas,  the  proper  place  for  the  cyl- 
inder cap  and  valve  chains  was  on  the  side 
of  the  cylinder  where  he  had  to  stand  In 
operating  the  hoisting  machine,  and,  if  It 
had  been  so  properly  placed,  he,  in  manlpu- 
hitlng  the  valve  chains,  could  have  stood 
farther  off  and  at  such  a  safe  distance  from 
the  chain  which  attached  the  piston  rod  to 
the  axle  and  car  wheels  that  the  breaking  of 
the  chain  woold  not  have  Injured  him.  In 
considering  this  contention,  we,  In  the  former 
optnlcHi,  said:  "The  trial  court  submitted 
the  case  to  the  Jury  upon  the  single  question 
of  the  defect  In  the  position  of  the  lower 
cap  of  the  cylinder  which  placed  the  cross- 
beam further  away  from  the  operator  than 
It  should  be:  The  promise  to  repair,  and 
the  failure  to  do  so,  although  made  a  ground 
of  negligence,  was  Ignored  in  the  Instructions, 
and  we  think  properly  so,  as  the  evidence  did 
not  sufficiently  show  that  any  promise  to  re- 
pair was  made,  or  that  appeUee  In  continuing 
to  work  relied  on  any  promise  to  repair. 
American  Tobacco  Co.  v.  Adams,  187  Ky.  414 


[125  S.  W.  1067].  But  the  case  mnst  be  re- 
versed because  it  does  not  appear  from  the 
evidence  that  the  location  of  the  valve  chains 
on  the  cylinder  cap  was  the  proximate  cause 
of  the  Injury  to  appellee.  *  •  •  In  other 
words,  there  should  have  been  some  evidence 
conducing  to  show  that  the  position  appellee 
was  compelled  to  occupy  in  operating  the 
machine  on  account  of  the  location  of  the 
valve  chains  placed  him  in  such  a  position 
that  the  chain.  If  It  broke,  would  strike  him. 
•  •  •  On  another  trial,  if  the  evidence  on 
this  point  is  the  same  as  on  the  last  trial, 
the  court  should  direct  a  verdict  for  the  de- 
fendant; but.  If  there  Is  evidence  conducing 
to  show  that  appellee  would  not  have  been 
struck  by  the  chain  If  the  valve  chains  had 
been  properly  adjusted,  then  the  court  should 
let  the  case  go  to  the  jury  under  the  In- 
structions given  on  the  last  trial." 

[1]  It  will  be  observed  that  the  opinion 
narrowed  the  case  to  the  single  issue  stated, 
distinctly  approved  the  Instructions  given  on 
the  first  trial,  and  directed  that  the  case  be 
again  submitted  to  the  Jury  under  the  same 
Instructions,  If  the  evidence  on  the  second 
trial  should  conduce  to  prove  that  appeUee 
would  not  have  been  struck  by  the  chain.  If 
the  valve  chains  had  been  properly  adjusted. 
Properly  accepting  the  former  opinion  as  the 
law  of  the  case,  the  circuit  court  on  the 
last  trial  submitted  It  to  the  jury  under  the 
instructions  given  on  the  first  trial.  A  ver- 
dict was  returned  in  favor  of  appeUee  for 
15,000  damages,  and  the  present  appeal  Is 
prosecuted  from  the  judgment  entered  upon 
that  verdict  We  are  now  called  upon  to 
determine  whether  there  was  evidence  to  sup- 
port It  It  Is  Insisted  for  appellant  that  the 
evidence  on  the  last  trial  did  not  substantial- 
ly differ  from  that  Introduced  in  appellee's 
behalf  on  the  first  trial,  and  that  a  peremp- 
tory Instruction  directing  a  verdict  for  It 
should,  therefore,  have  been  given.  Our 
reading  of  the  record  has  not  enabled  us  to 
reach  this  conclusion.  On  the  contrary,  the 
additional  evidence  required  to  authorize  the 
submission  of  the  case  to  the  Jury  was  sup- 
plied by  the  testimony  of  appellee  and  his 
two  expert  witnesses.  Cook  and  Fletcher. 
That  of  appellee,  with  great  elaborateness  of 
detail,  explained  his  duties  as  operator  of 
the  hoisting  machine,  the  safe  and  customary 
manner  of  operating  same,  and  the  manner 
of  receiving  his  Injuries;  furthermore,  that 
the  placing  of  the  cap  of  the  cylinder,  cross- 
beam, and  short  chains  for  raising  and  lower- 
ing the  piston  rod  on  the  opposite  side  of 
the  cylinder  from  where  he  had  to  stand  in 
performing  his  duties  rendered  same  unsafe 
for  use  and  dangerous  to  him,  as  he  was 
thereby  compelled  to  manipulate  the  valve 
chains  in  raising  and  lowerii^  the  piston  rod, 
by  extending  his  arms  and  hands  around 
the  cylinder  for  the  purpose  of  reaching 
them,  which  forced  his  boAy  so  dangerously 
close  to  the  piston  rod  and  chain  attaching 
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It  to  the  axle  and  car  wheels  that  there  was 
no  way  for  blm  to  escape  Injury  from  the 
breaking  of  the  chain;  that,  if  the  cap  of 
the  cylinder  and  valve  chains  had  been 
placed  on  the  side  of  the  cylinder  where  ap- 
pellee, In  the  performance  of  his  duties,  was 
compelled  to  stand,  he  coold  have  manipulat- 
ed the  valve  chains  without  reaching  around 
the  cylinder  and  by  standing  at  such  a  dis- 
tance from  the  piston  rod  and  its  chain,  as 
that  no  injury  would  have  resulted  to  him 
by  the  breaking  of  the  chain.  It  appears 
from  the  appellee's  testimony  that  he  com- 
plained to  appellant's  foreman  of  the  Im- 
proper location  of  the  cylinder  cap  and  valve 
chains,  and  requested  that  they  be  changed 
to  the  side  of  the  cylinder  next  to  which  he 
was  required  to  stand  in  performing  his  du- 
ttee,  bnt  that  the  requested  change  was  not 
made.  It  does  not  appear  that  any  material 
part  of  the  testimony  referred  to  was  given 
by  appellee  on  the  first  trial  of  the  case,  or 
that  any  qnestions  were  asked  him  calculat- 
ed to  elldt  It  The  experts.  Cook  and  Fletch- 
er, were  not  Introduced  as  witnesses  on  the 
first  trial,  and  their  testimony  appears  to 
foUy  corroborate  that  of  appellee.  It  may, 
therefore,  well  be  said  that  the  testimony  of 
the  three  furnished  the  additional  evidence, 
which  the  opinion,  on  the  first  appeal,  said 
would  be  necessary  to  authorize  a  submis- 
sion of  the  case  to  the  Jury. 

[2]  It  is  true  the  evidence  furnished  by  the 
several  witnesses  Introduced  for  the  appel- 
lant strongly  contradicted  that  of  appellee 
and  his  two  witnesses  referred  to,  but  this 
did  not  authorize  a  peremptory  Instruction 
as  asked  by  the  appellant  The  evidence  be- 
ing conflicting,  It  was  the  province  of  the 
Jury  to  weigh  and  pass  upon  It  all;  and, 
as  their  verdict  Indicates,  they  g;ave  greater 
credence  to  the  evidence  furnished  by  the 
appellee  and  his  two  witnesses  than  to  that 
furnished  by  the  appellant's  witnesses. 

[3]  This  they  had  the  right  to  do,  and,  as 
In  our  opinion  the  case  is  not  one  in  which 
we  would  be  Justified  In  holding  that  the 
verdict  is  flagrantly  against  the  evidence,  we 
are  without  authority  to  disturb  It 

[41  If,  as  argued  by  counsel  for  appellant, 
there  was  evidence  conducing  to  show  con- 
tributory negligence  on  the  part  of  appellee, 
we  can  only  say  that  that  question  was 
fairly  submitted  to  the  Jnry  by  the  instruc- 
tion as  to  contributory  negligence;  and  al- 
though there  was  evidence  conducing  to  prove 
that  appellee,  notwithstanding  his  complaint 
to  appellant's  foreman  of  the  Improper  loca- 
tion of  the  cylinder  cap  and  valve  chains,' 
continued  to  work  at  the  hoisting  machine, 
in  our  opinion  it  ftilled  to  show  that  the 
danger  of  his  continuing  the  performance  of 
his  duties  thereat  was  so  obvious  and  immi- 
nent as  that  he  must  or  ought  to  have  known 
it  It  cannot,  therefore,  be  said  that  contrib- 
utory negligence  was  conclusively  established. 

[f]  It  la  contended  by  appellant's  counsel 


that  the  testimony  of  both  Cook  and  Fletch- 
er was  Incompetent,  and  should  have  been  ex- 
cluded from  consideration  at  the  hands  of 
the  Jury.  We  assume  from  the  briefs  that 
this  contention  rests  upon  the  theory  that 
the  testimony  of  these  witnesses  did  not 
show  them  to  be  experts;  but  we  do  not  find 
in  the  bill  of  evidence  that  the  introdnctlou 
of  the  witnesses  was  objected  to  on  this 
ground.  There  were  objections  to  one  or 
two  hypothetical  questions  asked  each  of 
them,  which  were,  in  our  opinion,  properly 
ruled  on,  but  none  to  such  as  were  asked 
them  respecting  their  sldll  and  experience 
as  maichlnists.  It  was  shown  that  Cook  is 
foreman  of  the  Atlas  Machine  Company  and 
that  his  knowledge  and  skill  as  a  machinist 
was  derived  from  an  experience  of  30  or  40 
years  of  work  in  that  line.  It  was  also 
shown  that  Fletcher  is  himself  the  pn^rletor 
of  a  machine  shop^  and  that  his  work  and 
experience  In  handling  and  operating  such 
machinery  covered  a  period  of  more  than 
50  years.  So  it  is  fairly  apparent  from  the 
evidence  that  both  Cook  and  Fleteher  were 
familiar  with  such  hoisting  machines  aa 
the  one  by  which  appellee  was  Injured,  and, 
though  they  had  never  seen  that  particular 
machine,  that  they  understood  Its  varlona 
parts,  how  it  should  be  operated,  and  Illus- 
trated their  knowledge  thereof  by  reference 
to  a  model  of  the  machine  which  was  used 
on  the  trial.  In  view  of  these  facts,  we 
think  each  of  them  possessed  the  qualifica- 
tions of  an  expert,  for  which  reason  their 
testimony  was  properly  allowed  to  go  to 
the  Jury. 

[6]  It  is  also  Insisted  for  appellant  that  the 
verdict  Is  excessive.  In  view  of  the  charac- 
ter of  appellee's  injuries,  we  cannot  sustain 
this  contention.  He  was  first  attended  after 
they  were  received  by  appellant's  surgeon. 
Dr.  Griffith,  who  did  not  testify  as  a  witness, 
because  he  died  before  the  first  triaL  It  ap- 
pears, however,  that  Dr.  J.  W.  (Jalvin,  appel- 
lee's regular  physician,  began'  to  attend  iiim 
the  week  following  the  infiiction  of  his  in- 
juries and  continued  such  attendance  until 
he  was  able  to  leave  his  bed  and  home. 

Upon  being  called  as  a  witness,  and  ask- 
ed as  to  appellee's  injuries.  Dr.  Oalvin  said: 
"His  face,  upper  Jaw,  was  mashed  in  and 
lip  split  *  *  *  He  was  laid  up  and  a 
part  of  the  time  out  of  his  head;  six, 
eight  or  ten  teeth,  a  number  of  teeth  were 
missing  from  one  side,  and  the  npper  Jaw- 
bone was  broken  In  there.  He  had  an  in- 
Jury  to  his  breast,  his  sternum,  breastbone, 
and,  I  believe,  an  injury  to  his  head.  I  don't 
recall  about  that  It  has  been  two  or  three 
years  ago.  I  treated  him  from  January,  about 
the  •24th,  up  until  probably  middle  of  May. 
He  was  laid  up,  confined  to  the  house  at  the 
time.  Afterwards  I  treated  him  occasion- 
ally for  about  eight  months  or  a  year. 
*  *  *  I  operated  upon  bis  face  afterwards 
on  his  upper  lip.    It  was  all  adhering,  stuck 
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to  the  bonCi  stack  to  tbe  process  bone  and 
tissues.  He  could  not  use  bis  mouth  so  be 
could  not  take  any  fluid  or  food.  I  freed  it 
all  up  80  be  could,  so  be  could  hold  ma- 
terial In  his  mouth."  In  reply  to  the  ques- 
tion as  to  when  he  had  last  seen  and  ex- 
amined appellee  the  witness  replied:  "This 
week."  Upon  being  further  asked  whether 
appellee's  injuries  were  or  not  of  a  perma- 
nent character,  the  witness  answered:  "Yes ; 
he  la  disabled,  to  a  great  extent  for  llf& 
I  don't  see  how  he  can  ever  reoover ;  get  bet- 
ter now." 

Dr.  D.  S.  Reynolds  testified  that  be  had 
-examined  appellee  more  than  once  since  his 
injuries  were  received;  .the  last  time  in 
April,  1909.  In  reply  to  the  question: 
"What  did  yon  find  to  be  his  condition  at 
that  time?"  Dr.  Reynolds  said:  "He  has  a 
depressed  fractare  of  the  skull  at  the  back 
of  bis  head.  He  has  a  cut  over  tbe  left  nos- 
tril there,  over  the  left,  carrying  away  a  por- 
tion of  the  Jaw  bone  containing  seven  of 
the  teeth  on  die  upper  side ;  cut  through  low- 
er lip.  He  has  profound  nervous  shock." 
In  reply  to  an  inquiry  as  to  tbe  extent,  it 
any,  of  appellee's  disability  as  to  the  per- 
formance of  manual  labor,  the  witness  said: 
"It  would  be  difficult  for  me  to  say.  I  should 
say  a  man,  however,  whose  breathing  is  so 
rapid  as  his,  with  elevated  temperature,  fee- 
ble. Irregular  pulse  would  not  be  able  to  do 
much  manual  labor." 

Other  witnesses,  relatives  and  neighbors  of 
appellee,  also  testified  as  to  the  character  of 
bis  Injuries,  the  length  of  time  he  was  con- 
fined to  his  bed  and  home,  and  the  extent  to 
which  bis  Injuries  Impaired  his  ablUty  to  earn 
money. 

It  appears  from  the  evidence  that  appel- 
lee, after  many  months  of  complete  disabili- 
ty, sufficiently  Improved  in  health  to  be  able 
to  do  some  light  work,  such  as  setting  type, 
and  that  he  is  now  at  times  engaged  at  that 
work  In  the  Courier  Journal  office;  but  it  is 
further  apparent  from  the  evidence  that  he 
wUl  not  again  be  able  to  perform  such  man- 
ual labor  as  he  was  accustomed  to  perform 
before  he  was  injured,  or  to  earn  the  same 
wages  be  then  received.  It  Is  evident  that 
the  physical  and  mental  Buffering  resulting 
to  appellee  from  bis  injuries  mpst  have  been 
very  great;  and,  when  to  such  suffering  is 
added  tbe  value  of  the  time  lost  by  him,  the 
expense  incurred  in  endeavoring  to  effect  a 
cure  and  the  loss  sustained  in  the  perma- 
nent impairment  of  his  power  to  earn  money, 
caused  by  the  Injuries,  the  damages  award- 
ed, though  liberal  in  amount,  cannot  fairly 
be  pronounced  excessive.  At  any  rate,  we 
are  unwilling  to  say  that  the  verdict  bears 
any  of  the  earmarks  of  passion  or  prejudice 
on  the  part  of  the  jury. 

Other  objectloHS  besides  those  we  have 
mentioned,  are  made  by  appellant  to  the 
judgment  appealed  from,  but,  as  they  were 
determined  on  the  first  appeal  and  disposed 


of  by  tbe  opinion  then  rendered,  it  will  not 
be  proper  to  consider  them  again. 
Judgment  affirmed. 


crrr  op  louisvillb  r.  eramer's 

ADM'X. 

(Court  of  Appeals  of  Kentucky.    Dec.  10, 
1912.) 

1.  Trial  (J  252*)— Inbtbuotions— Evidbrcb 
TO  Sustain. 

In  an  action  for  damages  from  the  main- 
tenance of  an  inadequate  sewer,  an  instruction 
on  contributory  negligence  was  properly  re- 
fused where  the  only  evidence  tending  to  show 
it  was  to  the  effect  that  there  was  a  drain  in 
the  plaintiff's  basement  about  two  feet  below 
the  bottom  thereof,  and  that  the  sewer  was 
about  two  feet  above  the  bottom  of  the  base- 
ment, without  any  ghowing  that  the  drain  was 
connected  with  the  sewer,  as  the  submiasion  of 
the  issue  would  require  a  guess  that  tbe  water 
which  caused  the  damage  flowed  from  the  drain- 
pipe into  the  basement. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  606,  696-612;    Dec.  Dig.  |  262.»] 

2.  LnaTATiON  of  Actions  ({  66*)— Aoob0ai> 

OF  CaUSB— iNSUFnCIBRT   Sewers. 

Though  at  the  time  a  sewer  was  built  it 
was  adequate  to  carry  off  accumulated  water, 
where  it  was  rendered  insufficient  by  reason  of 
a  construction  of  a  feeder  sewer  and  of  new 
streets  and  their  consequent  drainage  Into  the 
latter  sewer,  a  right  of  action  accrued  upon 
the  causing  of  damage  from  the  overburdened 
sewer,  and  the  failure  to  construct  suffident 
catch-basins  to  carry  off  the  surface  water. 

[Ed. '  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |§  299-306;  Dec  Dig.  { 
65.*] 

3.  Lars  Estates  (8  22*)— Injuries  to  Pbop- 
EBTT— Rights  of  Life  Tenant. 

A  life  tenant  may  recover  damages  for 
the  diminotion  in  the  value  of  her  life  use, 
caused  by  the  depreciation  of  the  rental  value 
of  the  property  and  the  time  and  money  spent 
in  repairing  damage  done  by  floods  caused  by 
the  failure  of  the  city  to  maintain  a  proper 
sewer. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  (  16;    Dec.  Dig.  S  22.*] 

4.  Afpeai.  and  Ebbob  (f  1033*)— Review- 
Persons  Entitled  to  Alleoe  Erbob— Prej- 
udice to  Opposite  Party. 

Where,  in  an  action  for  damages  from  an 
inadequate  sewer,  the  evidence  showed  that  the 
value  and  the  use  of  the  property  had  depre- 
ciated while  the  plaintiff  occupied  it  and  that 
the  rent  had  decreased  while  she  rented,  as 
well  as  the  cost  of  repairs  which  were  necessi- 
tated by  floods,  an  Instruction  authorizing  on 
a  finding  for  the  plaintiff  the  assessment  of 
such  damages  as  will  fairly  and  reasonably  com- 
pensate for  any  damage  done  to  the  use  be- 
tween certain  dates  was  erroneous,  but  preju- 
dicial only  to  the  plaintiff,  and  cannot  be  com- 
plained of  by  the  defendant  as  error  warrant- 
ing a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec.  Dig.  i 
1033.*] 

Appeal  from  Circuit  Court  Jefferson 
County,  Common  Pleas  Brancb,  First  Divi- 
sion. 

Action  by  Gertrude  Kramer's  administra- 
trix against  the  City  of  Louisville.    From  a 
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Judgment   for   plaintiff,   defendant   appeals. 
Affirmed. 

Huston  QuLi  and  Clayton  B.  Blakey,  botb 
of  Louisville,  for  appellant.  Jacob  Sollnger 
and  O'Neal  &  O'Neal,  all  of  Louisville,  for 

appellea 

NUNN,  J.  One  Frederick  Kramer  owned 
a  lot  wltb  a  135-foot  front  and  Vi5  feet 
deep  on  a  comer  of  Clay  and  Ormsby  streets, 
in  the  city  of  Louisville,  upon  which  was 
a  house  worth  about  (2,500.  The  lower  floor 
of  the  house  was  a  storeroom.  Prior  to 
1903  Frederick  Xramer  died  leaving  a  wiu 
In  which  he  devised  this  property  to  his 
widow,  Gertrude  Kramer,  for  life  with  re- 
mainder to  bis  children.  In  1808  the  city 
constructed  a  36-lnch  sewer  along  Ormsby 
street  which,  prior  to  February,  1903,  caus- 
ed the  water  to  overflow  this  property  when 
there  was  an  exceedingly  hard  rain.  In  Feb- 
ruary, 1903,  the  city  constructed  or  recon- 
structed Clay  street  with  vltrlfled  brick  and 
placed  therein  a  27-inch  sewer,  but,  accord- 
ing to  the  proof,  placed  only  two  or  three 
catch-basins  therein,  and  several  other 
streets  In  that  vicinity  were  constructed  and 
drained  into  Clay  street  It  appears  from 
the  testimony  that  after  these  streets  were 
constructed  and  the  sewer,  which  was  pro- 
vided with  an  insuthcient  number  of  catch- 
haslns,  was  placed  in  Clay  street,  when  an 
ordinary  rain  fell,  the  water  would  accumu- 
late on  the  corner  where  appellee's  property 
was  situated  so  fast  that  the  sewers  would 
not  carry  it  off,  and  It  would  become  two  or 
three  feet  deep,  and  at  times  it  would  get 
deep  enough  to  flow  Into  the  lower  floor  of 
the  house,  and  the  basement  of  the  building 
was  rendered  useless  for  the  purposes  for 
which  it  was  constructed. 

Appellee  instituted  this  action  February 
12,  1908,  to  recover  (1,500  in  damages  which 
she  alleged  were  occasioned  to  her  use  of 
the  property  by  reason  of  the  overflows  from 
the  date  of  the  construction  of  Clay  street 
to'  the  time  of  filing  the  suit  She  did  not 
ask  for  any  damages  occasioned  by  the  con- 
struction of  the  sewer  in  Ormsby  street, 
which  the  proof  shows  was  sufficient  to  car- 
ry off  the  water  which  drained  to  it  during 
ordinary  rain  falls.  Appellant,  by  its  an- 
swer, denied  the  allegations  of  the  petition, 
entered  a  plea  of  contributory  negligence  on 
the  part  of  Mrs.  Kramer,  and  a  plea  of  the 
statute  of  limitations. 

[1]  Appellant  asks  a  reversal  of  the  case 
'  because  the  lower  court  failed  to  give  an  in- 
struction upon  its  plea  of  contributory  neg- 
ligence, and  calls  attention  to  the  fact  that 
one  witness  stated  that  a  drainpipe  was  dis- 
covered in  the  basement  of  appellee's  house 
jehich  was  about  two  feet  from  the  t>ottom 
df  the  basement,  and  that  the  sewer  in 
Ormsby  street  was  also  about  two  feet  above 
the  bottom  of  the  basement  There  is  no 
proof  by  any  witness  that  this  drainpipe 
was  connected  with  the  sewer  in  the  street; 


nor  does  the  witness  who  testlfled  to  the- 
above  facts,  or  any  other  witness,  state  or 
even  intimate  that  the  water  flowed  through 
this  drainpipe  into  the  basement  No  wit- 
ness was  asked  about  this  matter.  In  order 
for  the  court  to  give  an  instruction  on  con- 
tributory negligence,  it  would  have  had  to 
guess  that  the  water  flowed  through  the 
drainpipe  into  the  basement  and  this,  of 
course,  it  was  not  authorized  to  do. 

[2]  The  plea  of  limitation  was  not  sustain- 
ed for  the  reason  that  the  injuries  complain- 
ed of  occurred  within  live  years  before  the 
institution  of  the  action.  The  sewer  in 
Ormsby  street  might  have  been  adequate  ta 
carry  off  the  water  that  accumulated  at  ap- 
pellee's property  at  the  time  it  was  con- 
structed, but  It  was  insufficient  to  carry  off 
the  increased  volume  of  water  caused  to  col- 
lect at  that  place  by  reason  of  the  construc- 
tion of  Clay  street  and  the  construction 
of  other  streets  and  their  drainage  into  Clay 
street.  Therefore,  It  was  negligence  in  the 
city  to  overburden  the  sewer  In  Ormsby 
street  and  to  fall  to  provide  the  sewer  in 
Clay  street  with  sufficient  catch-basins  t» 
receive  the  surface  water  which  accumulat- 
ed therein,  and  which,  according  to  the  tes- 
timony, caused  the  overflow  of  appellee's 
property.  City  of  Louisville  v.  Leezer,  14» 
Ky.  244,  136  S.  W.  223.  The  testimony  shows 
that  the  foundation  of  the  building  was 
constructed  of  brick ;  that  there  was  a  shed 
erected  In  front  of  the  building;  that  the 
surface  water  which  came  down  Clay  street 
washed  the  sand  and  mortar  from  between 
the  brick  which  caused  the  foundation  to 
give  way;  that  it  flowed  around  the  posts 
supporting  the  shed  and  caused  them  to  de- 
cay; that  appellee  expended  i(07  in  cash  to 
repair  the  building ;  that  she  used  the  build- 
ing a  small  portion  of  the  time  and  rented 
it  the  balance  of  the  time;  and  that  on  ac- 
count of  the  overflows,  she  bad  to  rent  th» 
building  for  less  than  she  did  previous  there- 
to. 

[3]  The  contention  of  appellant  that  appel- 
lee is  hot  entitled  to  recover  because  she 
was  only  a  life  tenant  is  without  merit  She 
had  a  right  to  recover  the  diminution  in 
the  value  of  her  life  use.  Her  criterion  of 
recovery  was  the  depredation  of  the  rental 
value  of  the  property  while  she  rented  it  and 
the  diminution  In  the  value  of  its  use  while 
she  used  it,  together  with  the  value  of  her 
time  and  the  money  spent  in  repairing  the 
damage  done  by  the  floods.  Hutchison  v.  Ci- 
ty of  Maysvllle,  100  S.  W.  331,  30  Ky.  Law 
Bep.  1173;  City  of  Louisville  ▼.  Leeser,  143 
Ky.  244.  136  8.  W.  223;  Ewing  v.  City  of 
Louisville,  140  Ky.  726,  131  S.  W.  1016,  31  L. 
R.  A.  (N.  S.)  612.  This  action  was  based  up- 
on the  theory  that  the  city  by  its  negligent 
coustmction  of  the  streets  and  sewers  caused 
the  injury  to  appellee's  property,  and  the 
above  authorities  are  peculiarly  applicable 
to  this  case. 

[4]  Appellant  complains   especially  of  In- 
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structton  No.  4,  wblch  Is  as  follows :  "If  tlie 
Jury  find  for  the  plaintUI,  they  should  award 
her  such  damages  as  the  Jury  may  believe 
from  the  evidence  will  fairly  and  reasonably 
compensate  the  estate  of  Gertrude  Kramer 
for  any  damage  done  to  her  use  of  the  prop- 
erty mentioned  In  the  evidence  between  Feb- 
ruary 12,  1903,  and  February  12,  1908,  the 
award  not  to  exceed  the  sum  of  $1,500,  the 
amount  claimed  In  the  petition.  If  the  Jury 
find  for  the  defendant,  they  will  simply  say 
so  by  their  verdict  and  no  more."  This  In- 
struction was  erroneous,  but  all  the  errors 
were  prejudicial  to  appellee,  and  not  to  ap- 
pellant The  instruction  should  have  allow- 
ed her  to  recover  the  reasonable  deprecia- 
tion of  the  value  of  the  use  of  the  property 
while  she  occupied  It,  and  to  recover  the 
rental  decrease.  If  any,  while  she  rented  it, 
And  to  recover  the  cost  of  the  repairs  which 
had  to  be  made  upon  the  property  by  rea- 
son of  the  overflows.  These  matters  were 
all  in  evidence,  and  the  verdict  shows  that 
the  Jury  considered  them.  The  evidence 
supports  the  verdict,  and  we  are  not  au- 
thorized to  reverse  a  case  when,  upon  the 
whole  record,  it  appears  that  the  substan- 
tial rights  of  the  appellant  have  not  been 
prejudiced. 

For  these  reasons,  (be  Judgment  of  the 
lower  court  Is  affirmed. 


BRYANT    v.    STRUNK. 
<Oourt  of  Appeals  of  Kentucky.    Dec.  4,  1912.) 

1.  BODNDABIES    ({   40*)— LOCATION— QUESTIO!T 
VOB   COUBT. 

The  proper  location  of  land  patented  by 
the  state  is  for  the  court,  where  there  is  no 
dispute  as  to  the  facts. 

[lOd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S{  196-204;    Dec.  Dig.  {  40.*] 

2.  BouNDABiES    (I    3*)— Calm— DiBTARCTB— 

MONUMEHTB. 

Tlie  rule  that  calls  of  a  patent  for  course 
and  distance  eive  way  to  monuments  on  the 
^onnd  is  for  the  purpose  of  establishing  the  ac- 
tual location  of  the  lines  and  comers  of  the  orig- 
inal survey,  and  it  has  little  application  where 
the  lines  were  not  run  out  in  the  original  sur^ 
Tey,  but  were  simply  laid  down  by  the  surveyor 
by  protraction,  and,  when  the  lines  were  not  in 
fact  run,  the  court  in  determining  the  lines 
has  little  to  Kuide  it,  except  the  calls  and  the 
plot  accompanying  the  original  survey,  and  the 
plot  is  evidence  in  determining  the  general 
shape  of  the  tract  intended  to  be  patented. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  Sf  a-41;   Dec.  Dig.  {  3.*] 

8.  Boundaries    (S    S*)— Calls— Distanoes— 

Monuments. 
The  lines  of  a  imtent  will  not  be  extended 
to  reach  a  designated  monument  on  the  ground 
where  It  is  evident  from  all  the  facts  that  the 
surveyor  made  a  mistake  as  to  the  location  of 
the  monument;  he  supposing  it  to  be  in  one 
place  while  in  fact  it  is  in  another. 

(Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  $(  3-41 ;    Dec.  Dig.  {  3.*] 

4.  Aovebse  Possession  ({  73*)— Oolob  of  Ti- 
tle— Patents. 

A  Junior  patentee  who  enters  on  his  grant 
claiming  to  the  extent  of  its  boundaries  is  in 


possession  of  the  land  included  in  the  patent 
tor  a  patent,  though  void  because  including 
land  previously  granted,  is  color  of  title,  and 
defines  the  extent  of  the  possession. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  {§  435-442;  Dec  Dig.  § 
73.*] 

6.  Advbbse  Possession  (§  116*)— Evidence— 

iNSTBUCnONS. 

Where  there  is  evidence  of  adverse  posses- 
sion by  a  junior  patentee  in  a  patent  including 
land  previously  granted  sufficient  to  take  the 
case  to  the  jury  as-  to  any  part  of  the  land, 
the  court  must  by  ita  instructions  define  the 
extent  of  possession  under  the  facts,  so  that 
only  a  question  of  fact  will  be  submitted  to 
the  juiy. 

[E^  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  %  66 ;  Dec.  Dig.  $  110.*] 

Appeal  from  Cflrcuit  Court,  WhiOey  County. 

Action  by  Roberta  S.  Bryant  against  Mur- 
ray Strunk.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  remand- 
ed for  new  trial. 

E.  lii  Stephens  and  Oeo.  P.  Johnson,  both 
of  Williamsburg,  for  appellant  J.  N.  Sharp 
and  I.  N.  Steely,  both  of  Williamsburg,  tor 
appellee. 

HOB  SON,  C.  J.  Roberta  S.  Bryant  claims 
a  large  body  of  land  in  Whitley  county  un- 
der a  patent  for  9,600  acres  issued  October 
18,  1865,  to  Jacob  Hudson  and  Cyrenlus 
Walt  The  patent  Includes  a  large  boundary 
of  land  from  which  prior  patents  and  sur- 
veys are  excepted.  She  brought  this  suit 
against  Murray  Strunk  and  others  to  recov- 
er a  portion  of  the  land  embraced  in  her 
patent  which  was  claimed  by  them.  On  a 
trial  between  her  and  Strunk,  Strunk  was 
adjudged  the  owner  of  the  land  claimed  by 
liim.     She  appeals. 

Strunk's  claim  to  the  land  is  based  upon 
a  patent  issued  July  12,  1883,  upon  a  sur- 
vey made  June  12,  1882.  Although  his  pat- 
ent is  junior  to  hers,  he  Insists  that  he  is 
the  owner  of  the  land  covered  by  his  patent 
by  reason  of  the  fact  that  he  and  those  un- 
der whom  he  claims  had  been  in  the  ad- 
verse possession  of  the  land  for  more  than 
15  years  before  the  bringing  of  the  action. 
He  does  not  show  a  marked  or  well-defined 
boundary  to  wblch  he  claimed,  but  he  Insists 
that  having  entered  under  his  patent  he  was 
in  possession  of  all  the  land  which  the  pat- 
ent Includes.  So  it  becomes  necessary  to  lo- 
cate his  patent  in  order  to  determine  the 
extent  of  his  possession.  As  claimed  by  him, 
and  as  located  by  the  judgment  of  the  circuit 
court,  his  patent,  though  calling  for  only  100 
acres,  in  fact  Includes,  according  to  one  sur- 
veyor, 486  acres,  and  according  to  another 
550  acres.  The  calls  of  his  patent  are  as 
follows:  "Beginning  at  a  white  oak  comer 
of  a  survey  in  the  name  of  Alexander  Mur- 
phy; running  thence  with  said  survey  S.^° 
E.  16  poles  to  a  spotted  oak ;  thence  S.  Wi' 
E.  44  poles  to  a  gum;  thence  South  70*  E. 
144  poles  to  a  stake  in  said  line  and  In  a 
line  of  John  Murphy's  survey;  thence  with 
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John  Murphy's  survey  S.  20°  W.  106  poles 
to  a  stake  In  a  line  of  Isham  Stmnk's  sur- 
vey; thence  with  the  same  N.  W  W.  90 
poles  to  a  stake  said  Stmnk's  corner ;  thence 
with  his  line  S.  31*  W.  180  poles  to  a  poplar 
and  hickory;  thence  S.  76°  W.  120  poles  to 
a  stake  In  a  line  of  Enos  King's  survey; 
thence  with  same  N.  23°  W.  70  poles  to  a 
white  oak  James  Strunk's  comer ;  thence  with 
his  line  to  the  beginning."  It  will  be  ob-. 
served  that  the  patent  cdntains  only  9  calls, 
but,  as  located  by  the  surveyor.  It  has  about 
40  calls,  and  Includes,  not  only  the  body  of 
land  indicated  on  the  plot  below  given,  but 
as  much  more  lying  west  of  It. 

[1]'  The  circuit  court  submitted  to  the  lury 
the  question  of  the  location  of  the  patent; 
but,  as  there  is  no  dispute  as  to  the  facts, 
the  proper  location  of  the  patent  under  the 
evidence  is  a  question  of  law  for  the  court 
The  following  plot  gives  roughly  the  sit- 
uation: 


The  beginning  comer  at  a  white  oak,  cor- 
ner of  a  survey  in  the  name  of  Alexander 
Murphy,  is  undisputed  and  is  at  1  on  the 
plot  The  next  line  running  from  this  cor- 
ner S.  8*  E.,  le  poles,  to  a  spotted  oak,  is 
also  undiluted;  this  comer  being  at  2  on 
the  plot  The  next  call  a  2°  E.,  44  poles,  to 
a  gum,  is  also  undisputed,  the  gum  being  at 
3  on  the  plot  The  next  call  S.  70*  E.,  144 
poles,  to  a  stake  in  said  line,  takes  us  to  the 
figure  4  on  the  plot  But  It  will  be  observed 
that  this  point  Is  in  a  line  of  James  Mur- 
phy's survey,  and  not  in  a  line  of  John  Mur- 
phy's survey,  which  is  some  distance  south 
and  east  of  this  point  The  next  call  of  the 
patent  is:  "Thence  with  John  Murphy's  sur- 
vey S.  20  W.  106  poles  to  a  stake  in  a  line 
of  Isham  Strunk's  survey."  If  we  run  this 
line  from  4  by  the  call  of  the  patent  we 
strike  a  line  of  Isham  Strunk's  survey,  but 
the  distance  called  for  in  the  patent  gives 
out  before  we  reach  the  line.    The  surveyors, 


Instead  of  running  from  4  to  Isham  Stmnk's 
line  followed  the  lines  of  other  patents  until 
they  reached  John  Murphy's  line,  and  then 
ran  with  his  line  to  Isham  Strank's  comer, 
and  then  followed  his  lines  around.  The 
proof  shows  that  the  surveyor  who  made  the 
survey  of  the  patent  in  fact  ran  only  the 
lines  from  1  to  2  and  from  2  to  3,  and  we 
think  it  must  be  concluded  that  he  thought 
he  would  reach  John  Murphy's  land  if  he 
ran  out  from  3  144  poles;  for  it  is  evident 
that  he  did  not  intend  to  go  to  James  Mur- 
phy's corner,  because  he  calls  for  a  stake  in 
said  line.  The  shape  of  the  land  as  indicated 
in  the  plot  accompanying  the  patent  shows 
that  he  did  not  Intend  to  include  any  land 
east  of  the  line  4r-5;  and  our  conclusion  is 
that  the  line  should  be  run  from  figure  4  by 
the  patent  call  to  the  figure  5,  and  that  the 
patent  does  not  include  any  land  lying  east 
of  this  line.  The  next  call  of  the  patent  is: 
"thence  with  the  same  N.  10  W.  90  poles 
to  a  stake  Strunk's  corner."  As  shown  by 
Strunk's  patent  the  line  of  that  patent 
which  is  struck  at  S  runs  from  a  hickory  and 
sugar  tree,  N.  G2°  W.,  52  poles^  to  an  ash  and 
a  poplar;  thence  N.  10*  W.,  40  poles,  to  an 
ash  and  a  white  oak.  The  ash  and  poplar 
are  at  6  on  the  plotv  the  ash  and  white  oak 
at  7.  It  will  be  observed  that  the  call  of 
the  patent  in  contest  is  N.  10*  W.,  corre- 
sponding with  the  call  of  the  Ishim  Stmnk 
survey,  which  Is  also  N.  10*  W.,  but  that  the 
distance  is  given  as  90  polea,  while  there  are 
two  calls  in  the  Isham  Strank  patent  one 
for  62  poles  and  the  other  for  40  poles;  the 
two  making  92  poles.  We  conclude  that  the 
surveyor  undertook  to  unite  these  two  calls, 
and  thus  reached  the  distance  as  90  poles, 
and  that  what  he  intended  to  do  was  to  run 
with  the  Stmnk  line.  This  takes  us  to  7. 
The  next  call  of  the  patent  in  contest  is 
"thence  with  his  line  S.  31*  W.  180  poles  to  a 
Itoplar  and  hickory."  Ttie  calls  of  the  Isham 
Strunk  patent  however,  run  from  7  to  8  to 
9  to  10  to  11  to  12;  and  the  sum  of  the  dis- 
tances called  for  in  these  lines  is  181  poles. 
The  next  call  of  the  patent  in  contest  Is  "S. 
76°  W.  120  poles  to  a  stake  in  a  line  of 
Enos  King's  survey."  This  is  a  call  of  the 
Isham  Stmnk  survey,  and  takes  us  to  the 
point  13.  It  is  evident  that  the  surveyor  in- 
tended to  ran  with  Isham  Strunk's  survey 
from  the  time  he  reached  It  until  he  reached 
the  point  13;  and  our  conclusion  is  that  he 
undertook  to  unite  the  calls  by  adding  the 
distances  together.  It  follows  that  the  sur- 
vey in  question  must  be  run  with  Isham 
Stmnk's  line  from  the  point  5  to  the  point 
IH.  But  when  we  reach  13,  we  do  not  reach 
King's  land,  and,  to  reach  his  land,  a  large 
number  of  calls  must  be  put  into  the  patent 
making  it  to  include  on  the  west  as  much 
more  land  as  it  will  include  if  closed  from  18 
on  the  patent  calls.  As  the  surveyor  did  not 
ran  these  lines,  we  are  satisfied  that  when 
be  called  for  a  stake  in  a  line  of  Enos  King's 
survey,  he  simply  made  a  mistake  as  to  the 
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locaaon  of  the  line  of  that  survey,  and  that 
the  patent  mnat  be  closed  by  runolng  the  two 
dosing  lines  from  13  to  the  beginning  ac- 
cording to  the  patent  calls  as  near  as  this 
may  be  done  without  Interfering  with  the 
older  sorrey.  This  would  take  ns  from  13  to 
14  on  the  plot,  and  from  14  to  the  beginning. 
As  thus  run,  the  patent  will  contain  over  100 
acres  of  land  lying  In  a  boundary  conforming 
to  the  general  shape  of  the  tract  as  Indicated 
on  the  plot  made  by  the  surveyor. 

[2]  It  la  true  the  rule  Is  that  the. calls  of 
a  patent  for  course  and  distance  must  give 
way  to  known  or  established  objects  found 
on  the  ground.  But,  after  all,  the  rules  that 
have  been  laid  down  on  this  subject  are  for 
the  purpose  of  establishing  the  actual  loca- 
tion of  the  lines  and  corners  of  the  original 
surrey,  and  they  have  little  application 
where  the  lines  were  not  run  out  in  the 
original  survey,  but  were  simply  laid  down 
by  the  surveyor  by  protraction  as  was  evi- 
dently the  case  in  the  patent  before  us. 
When  the  lines  were  not  in  fact  run,  we 
have  little  to  guide  us  except  the  calls  of  the 
patent  and  the  plot  of  the  land  accompany- 
ing the  original  survey.  The  plot  accompany- 
ing the  original  survey  Is  potent  evidence  In 
the  determination  of  the  general  shape  of 
the  tract  of  land  intended  to  be  patented. 
To  follow  the  lines  of  the  other  surveys  in 
the  case  before  us  on  the  east  to  John  Mur- 
phy's survey  and  on  the  west  to  King's  sur- 
vey, and  then  on  around  with  still  other  sur- 
veys would  be  to  make  this  tract  include  five 
times  as  much  land  as  the  grantee  paid  for 
and  give  the  tract  an  entirely  different  shape 
from  that  which  was  evidently  contemplated 
In  the  grant 

[t]  While  lines  of  a  patent  will  be  extend- 
ed in  order  to  reach  a  designated  object,  this 
will  not  be  done  where  it  Is  evident  from 
all  the  facts  that  the  surveyor  simply  made 
a  mistake  as  to  the  location  of  the  object; 
be  supposing  it  to  be  at  one  place,  when,  in 
fact,  it  was  at  another.  To  run  out  this 
survey  so  as  to  reach  on  the  east  the  lands 
of  John  Murphy  and  on  the  west  the  Enos 
King  survey,  we  have  not  only  to  extend  a 
line  of  the  survey  beyond  any  reasonable 
contemplation  of  mistake,  but  we  have  to 
put  in  a  number  of  other  lines  on  both  sides 
of  the  survey.  No  rules  of  construction  will 
Justify  such  a  departure  from  the  calls  of 
the  latent  and  the  plot  accompanying  the 
snrvey,  where  the  lines  were  not  in  fact  lo- 
cated on  the  ground,  and-  the  calls  of  the 
IMteut  must  control. 

[4]  Although  the  appellee's  patent  was  in- 
ferior to  appellant's  and  was  void  as  the  land 
had  leen  previously  granted,  still,  If  he  en- 
tered on  his  grant  claiming  to  the  extent  of 
its  boundary,  he  was  in  possession  of  all  the 
land  Included  ta  his  patent;  for  his  patent, 
though  void,  gave  him  color  of  title,  and  de- 
fined the  extent  of  his  possession.    The  cir- 


cuit court  sbould  by  his  InstmctlonB  onder 
the  evidence  have  located  the  Strunk  patent 
as  above  Indicated. 

[E]  If,  on  another  trial,  there  ia  evidence 
of  adverse  possession  by  the  defendant  suffi- 
cient to  take  the  case  to  the  Jury  as  to  any 
part  of  the  land,  the  court  will  by  his  in- 
structions define  the  extent  of  possession  un- 
der the  facts  shown  by  the  evidence,  so  that 
only  a  question  of  fact  wUl  be  submitted  to 
the  jury,  and  not  both  the  law  and  the  fact?. 
Le  Moyne  v.  Hays,  146  Ky.  415,  140  S.  W. 
552;  Burt  &  Brabb  Lumber  Ca  v.  Sackett. 
147  Ky.  232,  144  S.  W.  84. 

There  is  considerable  evidence  in  the  rec- 
ord in  regard  to  the  Copeland  tract,  or  the 
Copeland  survey  as  it  Is  sometimes  called, 
but  no  such  survey  is  produced,  and  there  Is 
no  proof  of  any  marked  boundary  to  which 
Copeland  or  those  claiming  under  him  held, 
as  we  understand  the  testimony. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  and  farther  proceedings  con- 
sistent herewith. 


J.  M.  ROBINSON.  NORTON  &  CO.  ▼. 
liBORANDB. 

(Court  of  Appeals  of  Kentucky.    Dec.  12, 
1912.) 

1.  MaETTEB  and  SKBVANT  (I  217*)— IllJUET  TO 

Sebvant— Assu]a>TioR  of  Risk. 

An  employ^  of  mature  yean  who  knew 
that  a  sufficiently  lighted  stairway  used  by  her 
in  going  to  and  from  the  place  of  her  work  on 
the  premises  was  steep,  and  not  provided  with 
any  banisters,  and  that  cleats  were  nailed  od 
(he  side  of  each  of  the  four  top  steps,  and 
who  made  no  complaint  to  her  employer,  and 
who  was  not  assured  or  advised  that  the  steps 
were  safe,  and  who  could  by  the  exercise  of 
reasonable  care  use  the  part  of  the  steps  un- 
obstructed by  cleats,  assumed  the  risk  of  injury 
by  falling  down  the  steps,  and  could  not  re- 
cover for  injuries  so  sustained. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  674-600;  Dec.  Dig.  S 
217.*] 

2.  MASTEB  AlfD  SEBVAirr   (I  217*)— IRJTTBT  TO 

Sekvant— AssuupnoR  of  Risk. 

An  employ^  assumes  the  risks  ordinarl^ 
incident  to  the  business  in  which  he  is  engaged, 
and,  though  the  business  may  be  hazardous  and 
the  surroundings  not  free  from  danger,  yet, 
where  he  with  ^owledge  of  the  conditions  con- 
tinues in  the  employment  without  objection, 
and  Injury  results,  the  injury  ia  the  result  of 
an  assumed  risk. 

[Ed.  Note. — For  other  cases,  see  Sfaster  and 
Servant,  Cent.  Dig.  §1  574-600;  Dec.  Dig.  f 
217.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Josie  Legrande  against  J.  M. 
Robinson,  Norton  &  Co.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Burwell  K.  Marshall,  of  Louisville,  for  ap- 
pellant O'Doherty  &  Tonts  and  Robt  J. 
Hagan,  all  of  Louisville,  for  appellee. 
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LASSING,  J.  JoBle  Legrande  bad  been  for 
about  two  years  prior  to  September  9,  1910, 
In  tbe  employ  of  J.  M.  Robinson,  Norton  & 
Co.  She  operated  for  said  company  a  power 
macliine,  situated  on  the  third  floor  of  their 
factory  building  in  Louisville.  The  steps 
leading  up  to  this  floor  were  steep.  They 
were  three  feet  wide.  A  solid  wall  was  on 
either  side,  and  there  was  no  handrail. 
There  was  a  cleat,  or  small  wooden  block, 
nailed  on  tbe  side  of  each  of  the  four  steps 
uext  to  tbe  third  floor,  on  tbe  left-hand  side 
going  up.  No  one  of  these  cleats  extended 
out,  according  to  the  testimony  of  all  tbe  wit- 
nesses, more  than  three  inches,  and  some  of 
them  put  it  from  one  and  a  half  to  two  inch- 
es. The  stairway  was  lighted  by  windows 
at  the  bottom  on  the  second  floor  and  at  the 
top  lauding,  so  that  one  going  up  and  down 
could  readily  see  the  way.  On  September 
9th,  at  noon,  while  Josle  Legrande  was  go- 
lug  down  the  steps,  she  fell,  and  sustained 
severe  injuries.  Alleging  that  ber  fall  was 
occasioned  by  the  negligence  of  her  employ- 
ers In  failing  to  furnish  ber  a  reasonably 
safe  way  or  place  to  go  to  and  return  from 
ber  work,  she  filed  suit  to  recover  damages, 
and  in  her  petition  set  up  three  particulars 
in  which  her  employers  were  negligent,  to 
wit:  Tbe  stairway  was  steep,  not  supplied 
with  banisters,  and  obstructed  by  the  cleats 
or  blocks  of  wood  nailed  on  each  of  the  four 
top  steps  at  the  left-hand  side  going  up.  She 
testified  that  she  had  been  in  the  employ  of 
the  defendant  company  for  22  months,  and 
that  her  employment  had  taken  ber  up  and 
down  this  flight  of  stairs  at  least  twice  a  day 
during  the  time  that  she  worked  there;  that 
she  knew  that  the  steps  were  steep  and  not 
provided  with  Imndralls;  and  that  these 
small  blocks  or  cleats  were  nailed  or  fastened 
in  some  way  to  the  four  top  steps  next  to 
the  wall  on  the  left-hand  side  going  up.  Up- 
on this  showing  the  defendant  insisted  that 
it  was  entitled  to  a  peremptory  Instruction. 
The  trial  judge  declined  to  entertain  this  mo- 
tion, submitted  the  case  to  the  Jury  on  the 
question  of  negligence,  and  plaintiff  recover- 
ed a  verdict  for  $500.  To  reverse  the  Judg- 
ment predicated  thereon  the  company  prose- 
cutes tills  appeal. 

It  Is  practically  conceded  that  there  was 
no  error  during  the  conduct  of  the  trial  In 
admitting  or  rejecting  evidence.  No  com- 
plaint Is  made  of  the  amount  awarded  by 
the  Jury,  and  the  sole  ground  upon  which  re- 
versal is  sought  is  that  the  court  erred  in  not 
l)ereniptorlly  instructing  the  Jury  to  find  for 
tbe  defendant. 

[1]  Rarely  is  a  case  presented  where  there 
is  so  little  conflict  in  the  testimony.  Appel- 
lee, a  woman  of  mature  years,  had  been  in 
the  employ  of  the  appellant  company  for 
more  than  22  mouths.  She,  as  well  as  her 
(employers,  knew  that  the  stairway  was  steep; 
that  it  was  not  provided  with  any  banisters 
on  either  side;    and  that  these  blocks  or 


cleats  were  nailed  upon  the  side  of  eadi  of 
the  four  top  steps.  She  testified  that  tbe 
stairway  was  sufficiently  lighted.  It  is  most 
earnestly  insisted  that  this  state  of  facts,  as 
developed  by  her  testimony  alone,  brings  the 
case  squarely  within  the  principle  announced 
by  this  court  in  B.  F.  Avery  &  Sons  v.  Lung, 
106  S.  W.  865,  32  Ey.  Law  Rep.  702,  where 
the  court  said:  "The  doctrine  wUch  requires 
the  master  to  provide  and  maintain  a  rea- 
sonably safe  place  tu  which  bis  servant  is  to 
labor  does  not  admit  of  that  construction 
which  excuses  tbe  servant  from  using  his 
eyes,  and  the  plainest  precaution  for  his  own 
safety.  •  •  •  When  they  can  see  and  ac- 
tually see  the  conditions,  and  without  com- 
plaint or  assurance  undertake  to  do  their 
work  in  these  conditions,  in  the  absence  of 
statutory  responsibility,  they  assume  such 
rlslfs  as  are  Incident  to  the  conditions."  We 
are  of  opinion  that  tbe  point  is  well  taken. 
There  is  no  claim  that  appellee  was  not  per- 
fectly familiar  with  the  surroundings.  She 
knew  of  the  existence  of  every  defect,  if  they 
may  be  termed  such,  wtilcb,  In  ber  petition, 
she  charges  contributed  to  her  injury.  She 
made  no  complaint  to  her  employer,  nor  was 
she,  by  any  one  connected  with  the  defend- 
ant company,  assured  or  advised  that  the  steps 
were  safe.  So  that  In  their  daily  use  it  must  be 
presumed  that  she  assumed  the  risks  incident 
thereto.  A  very  similar  question  was  before 
this  court  in  American  Tobacco  Co.  v.  Adams, 
137  Ky.  414,  125  S.  W.  1067.  A  recovery  in 
that  case  was  sought  upon  the  ground  that 
the  employer  had  not  furnished  the  employ^ 
a  safe  place  In  which  to  work.  A  Jury  re- 
turned a  verdict  for  |1,500,  and  the  company 
appealed.  Appellee  slipped  and  fell  to  the 
floor.  He  alleged  that  the  floor  had  been  per- 
mitted to  become  defective  by  reascm  of 
grooves,  worn  in  It  by  the  wheels  of  a  truck 
that  was  used  In  the  handling  of  the  tobacco; 
that  the  roof  was  defective  and  leaky  and 
permitted  tbe  water  during  the.  rainy  peri- 
ods, to  accumulate  in  these  ruts  or  grooves  in 
the  floor;  and  that  this  rendered  the  floor 
at  that  point  dangerous  and  unsafe  to  em- 
ployes in  the  discharge  of  their  duties.  Ap- 
pellee had,  for  sometime,  been  familiar  with 
conditions  and  had,  in  fact,  sought  to  have 
the  defects  remedied.  The  place,  at  which 
he  was  working  was  sufficiently  lighted  for 
him  to  see  the  grooves  and  the  accumulation 
of  water  therein.  In  holding  that  he  could 
not  recover,  the  court  there  said:  "Every  per- 
son of  ordinary  Intelligence  knows  that  a 
wet  floor  is  slippery,  and  that  one  is  more 
likely  to  fall  than  if  the  place  is  dry.  A  per- 
son under  circumstances  like  these  who  Is 
required  to  walk  over  a  sllpipery  floor  in  an 
employment  like  tills  which  is  free  from  any 
danger  or  hazard  cannot  recover  merely  be- 
cause he  slips  and  falls.  The  place  was  not 
Intrinsically  dangerous.  The  employment 
was  not  at  all  hazardous.  The  Implements 
used  were  of  tbe  simplest  character.     Tbe 
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servant  nnder  facts  like  these  will  not  be 
beard  to  say  that  he  did  not  see  or  know  the 
conditions  that  existed  Immediately  under  bis 
eyes." 

In  the  later  case  of  Foreman  ▼.  L.  &  N.  B. 
R.  Co..  142  Ky.  63,  183  S.  W.  964.  the  prin- 
ciple announced  In  B.  F.  Avery  &  Sons  v. 
Iiung,  supra,  was  reaflirmed;  the  excerpt 
above  copied  being  quoted  with  approval.  In 
Interstate  C!oal  Co.  v.  Deaton,  148  Ky.  160, 
-146  S.  W.  386,  a  boy  was  injured  while  driv- 
ing a  loaded  wagon  into  a  doorway.  The 
evidence  sbowed  that  he  was  familiar  with 
the  surroundings  and  bad  driven  in  and  out 
of  tbe  door  in  question  eight  or  ten  times  a 
day  for  eleven  days.  The  testimony  further 
showed  that  on  tbe  occasion  when  he  was 
Injured  be  stopped  Just  before  he  entered 
tbe  door,  and,  although  be  testified  that  be 
did  not,  at  the  time,  observe  the  cross-beam 
overhead,  with  which  he  came  in  contact  and 
which  caused  bis  injury,  the  opinion  says: 
"While  he  claims  that  he  did  not  know  of 
the  danger,  there  are  some  things  that  one 
must  know.  He  must  know  those  things 
which  are  right  before  his  eyes,  and  which 
be  himself  admits  having  seen.  Tbe  cross- 
beam was  right  in  front  of  blm.  He  Intend- 
ed to  drive  under.  He  admits  that  he  saw 
It.  and  bowed  bis  head  to  escape  being  stmck. 
He  says  that  he  was  caught  on  the  shoulder 
after  be  got  bis  bead  under,  and  this  was 
due  to  tbe  tact  tbat  the  front  wheels  rose 
npon  tbe  sill.  From  bis  own  statement  he 
was  seated  about  the  middle  of  the  wagon. 
Tbierefore,  the  front  wheels  struck  tbe  sill 
before  he  bowed  bis  head.  Although  inex- 
perienced in  driving  a  wagon,  he  bad  snffl- 
dent  Judgment  and  discretion  to  know  that 
If,  In  approaching  an  object  right  before  bis 
eyes,  he  did  not  keep  out  of  its  way,  be 
would  be  struck.  His  earliest  Instinct  taught 
blm  this,  and  it  must  have  been  confirmed 
many  a  time  before  he  reached  the  age  of 
17  years.  It  Is  never  necessary  to  warn  a 
servant  of  a  danger  which  he  knows  and 
appreciates.  *  *  *  He  was  injured  sole- 
ly because  he  failed  to  lower  his  head  suffi- 
ciently to  escape  striking  the  cross-beam,  al- 
though he  bad  plenty  of  room  for  tbat  pur- 
pose. The  accident,  therefore,  was  due  to 
his  own  lack  of  ordinary  care,  and  for  this 
appellant  is  not  responsible." 

[2]  From  the  foregoing  and  numerous  au- 
thorities, to  tbe  same  effect,  which  might  be 
dted,  it  is  apparent  tbat  tbe  rule  in  this 
state  is  well  settled,  that  an  employ^  as- 
anmes  tbe  risks  and  hazards  ordinarily  in- 
cident to  the  business  in  which  he  Is  en- 
gaged, and  that,  although  this  business  may 
be  of  a  hazardous  nature  and  his  surround- 
ings not  free  from  danger,  if  he,  with  full 
knowledge  of  tbe  existence  of  such  condi- 
tions and  dangers,  without  objection,  con- 
tlnnes  in  tbe  employment,  and  injury  results. 
It  bas  uniformly  been  held  that  sudi  injury 
to  tbe  result  of  an  assumed  risk,  rather  than 
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of  any  actionable  negligence  on  the  part  of 
his  employer.  This  rule  is  applicable,  with 
most  peculiar  force  to  the  facts  in  the  case 
at  bar.  The  only  negligence  with  which  ap- 
pellant Is  charged  is  that  its  employ^  were 
provided  with  a  stairway  that  was  unusually 
steep;  that  there  were  no  handrails  on  the 
side;  and  that  small  cleats  or  blocks  were 
nailed  upon  one  side  of  the  four  top  steps. 
Just  how  long  these  cleats  bad  been  there 
tbe  evidence  does  not  show.  The  stairway 
had  been  in  this  Identical  condition  during 
tbe  whole  time  that  appellee  had  been  em- 
ployed there.  She  knew  Just  bow  steep  it 
was,  she  knew  that  there  were  no  handrails, 
and  she  knew  of  the  existence  of  these  cleats. 
It  was  well  lighted.  She  could  see  the  cleats. 
Indeed,  had  she  looked,  she  could  not  have 
failed  to  see  them.  The  steps  were  three 
feet  wide.  Tbe  cleats  covered  not  more 
than  three  Inches  on  the  right-hand  side  of 
each  of  tbe  four  top  steps  going  down.  There 
was  left  for  her  use  about  33  inches,  more 
than  five-sixths  of  these  steps,  free  and  un- 
obstructed by  any  cleat  Had  she  exercised 
the  slightest  care,  she  could  have  avoided 
stepping  on  them.  Indeed,  it  is  apparent  that 
she  must  have  walked  practically  against 
the  right-hand  wall  of  the  building,  as  she 
went  down  the  steps,  or  else  she  could  not 
have  stepped  upon  the  cleat. 

Practically  this  same  question  was  before 
this  court  in  Mann  v.  Moore,  68  8.  W.  402, 
24  Ky.  Law  Rep.  253.  In  tbat  case  Mann 
was  engaged  by  Moore  as  a  warehouseman. 
His  duties  took  him  frequently  to  the  second 
floor  of  tbe  bonded  warehouse.  Upon  one 
occasion,  while  on  the  second  floor,  he  went 
hurriedly  to  the  first  fioor  to  answer  a  tele- 
phone call.  In  coming  down  tbe  st^>s  be 
fell,  and  was  severely  injured.  Alleging  tbat 
bis  injury  was  due  to  tbe  negligence  of  bis 
employer  in  falling  to  furnish  blm  a  reason- 
ably safe  place  in  which  to  work,  he  sued. 
Tbe  defendant  denied  liability  and  pleaded 
contributory  negligence.  Upon  tbe  trial  there 
was  a  verdict  for  the  defendant  Upon  ap- 
peal here  a  reversal  was  sought  chiefly  upon 
the  ground  that  the  trial  court  did  not  prop- 
erly Instruct  the  Jury.  In  considering  the 
case  the  court  found  that  the  instruction 
complained  of  was  practically  a  peremptory 
to  And  for  the  defendant,  and  in  passing  up- 
on the  question  of  tbe  correctness  of  the  in- 
struction given  said:  "So  the  question  is 
presented.  Was  there  error  in  instructing  the 
Jury  peremptorily  to  find  for  defendants  at 
the  close  of  the  case?  We  are  of  opinion 
there  was  not  Indeed,  the  testimony  of  ap- 
pellant himself  shows  that  he  knew,  or  by 
any  kind  of  care  or  observation  could  have 
known,  of  tbe  condition  of  this  stair.  He 
used  it  almost  daily  for  about  six  months; 
in  fact  since  it  was  built,  and  oftener  than 
any  other  person.  If  the  steps  were  so  steep 
as  to  be  dangerous,  appellant  must  have  dis- 
covered this  fact  in  six  months'  constant  use. 
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If  the  steps  are  so  dangerous  as  to  make  ap- 
pellee liable  for  Injury,  the  appellant  was 
guilty  of  the  same  degree  of  negligence  In 
not  making  the  discovery  in  six  months'  use. 
But  It  Is  said  that  the  urgent  call  at  the  tele- 
phone required  appellant  to  hasten,  and  for 
the  time  to  forget  the  dangerous  steps.  We 
do  not  think  that  an  ordinary  call  at  the  tele- 
phone is  such  an  emergency  as  will  excuse  a 
lack  of  care  for  one's  own  safety.  A  tele- 
phone is  no  more  than  an  ordinary  call  by 
one  person  to  another  to  come  for  the  par- 
pose  of  conversation.  There  was  no  emer- 
gency shown  In  the  call,  and,  if  there  had 
been,  appellant  bad  no  notice  of  such  emer- 
gency. He  only  beard  the  telephone  bell 
ring.  •  •  •  The  peremptory  instruction 
should  have  been  given  at  the  close  of  ap- 
pellant's evidence." 

There  is  a  striking  similarity  between  that 
case  and  the  case  at  bar.  The  only  differ- 
ence is  in  degree.  The  plaintiff  there  knew 
that  the  steps  were  unsafe.  Just  as  did  ap- 
pellee here.  The  court  found  that  the  plain- 
tiff was  familiar  with  the  steps.  He  had 
used  them  constantly  for  six  montha  Ap- 
pellee Is  shown  to  have  been  familiar  with 
the  steps  in  this  case,  having  nsed  them  al- 
most daUy  for  22  months.  There  was  noth- 
ing in  the  present  case  to  require  appellee 
to  go  down  the  steps  hastily.  She  could  have 
taken  her  own  time,  and,  if  she  went  with 
such  haste  as  to  prevent*  her  making  a  safe 
passage  down  the  stairway,  appellant  was  cer- 
tainly not  responsible  therefor.  Upon  ap- 
pellee's own  testimony  It  is  apparent  that 
she  was  not  entitled  to  recover,  and  the  trial 
'  Judge  erred  in  not  sustaining  the  motion  for 
a  peremptory  instruction  at  the  close  of  her 
testimony. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


LANDERS  et  al  v.  LANDERS  et  al 

MOTLEY  et  al.  v.  SAME. 

(Court   of   Appeals    of   Kentucky.      Dec.    IS, 
1912.) 

1.  JUDGMBNT    (I    963*)— Evidence    as    to 
Judgment— wkioht  and  Sufficiency. 

In  an  action  involTing  the  title  to  land, 
evidence  held  to  show  that,  in  a  prior  action 
to  which  the  penon  under  whom  defendant 
claimed  was  a  party,  the  construction  of  a  will 
devising  the  land  was  involved,  and  it  was  ad- 
judged that  such  person  had  a  defeasible  fee, 
although  the  papers  in  the  action  had  been 
destroyed  by  nre. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1813-1815;    Dec.  Dig.  |  953.*] 

2.  COUBTS    (I  35*)— JuBiSDicnoN— Pbesuiip- 

TI0N8. 

Where  a  commissioner's  deed  to  a  person 
having  an  undivided  interest  in  land  under  a 
will  conveying  to  him  a  part  of  such  land  dur- 
ing his  natural  life  with  remainder  to  the  heirs 
of  another,  if  the  first  taker  died  without  chil- 
dren, recited  that  it  was  made  pursuant  to  a 
judgment  of  the  Circuit  Court  in  an  action 
pending  therein,  it  would  be  presumed,  where 
the  papers  in  such  action  had  been  destroyed 


by  fire,  that  the  construction  of  such  wUl  was 
involved  in  that  action,  since,  the  circuit  court 
being  a  court  of  general  jurisdiction,  every  pre- 
sumption in  favor  of  its  jurisdiction  will  l>e 
indulged. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  i|  38-45;    Dec.  Dig.  i  35.*] 

3.  judokent    (i   686*)  —  concxubivmus  — 
Pessons  Concluded. 

A  judgment  in  an  action  to  which  plain- 
tiff's husband  was  a  party,  construing  a  will 
under  which  he  claimed,  wliich  judgment  had 
never  been  set  aside  or  reversed,  was  con- 
clusive against  plaintiff  as  devisee  of  her  hus- 
band. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1209;   Dec.  Dig.  II  r>w  *} 

4.  DowEB  (S  13*)— Estates  Subject  to  Dow- 
EB— Detebmnablb  Feb. 

A  widow  is  entitled  to  dower  in  land  in 
which  her  husband  owns  a  defeasible  fee. 

[Ed.  Note. — For  other  cases,  see  Dower, 
Cent  Dig.  {44;    Dec.  Dig.  i  13.*] 

5.  Wnxs  (I  782*)— Election- Pbovision  worn 
SuBviviNG  Wife. 

A  widow  is  not  entitled  to  dower  or  a 
distributable  share  of  her  husband's  estate 
where  she  fails  to  renounce  the  provisions  of 
his  will  in  her  favor  within  12  months  from 
its  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DiiE.  li  2018-2083;    Dec.  Dig.  |  782.*] 

6.  WnxB  (I  782*)— BLBonoii  —  PBOTisions 

FOB  SUBVIVINO  WIFB. 

A  widow  is  not  required  to  elect  between 
her  right  of  dower  and  a  devise  from  her  hus- 
band where  the  husl>and  could  not  dispose  of 
the  property  devised  by  will,  and  hence,  where 
he  bad  only  a  defeasible  fee,  a  claim  of  owner- 
sblp  by  her  under  the  devise  did  not  prevent 
her  from  afterwards  claiming  dower. 

PM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2018-2038;    Dec.  Dig.  |  782.*] 

7.  Waste   (|  5*)— Pebsohb  Who  Mat  Oom- 
lOT  Waste — Owreb  of  Defkasiblb  Fee. 

The  owner  of  a  defeasible  fee  is  not 
chargeable  with  waste,  although  equity  will 
sometimes  restrain  him  from  committing  equi- 
table waste. 

[Ed.  Note.— For  other  cases,  see  Waste, 
Cent  Dig.  |  4;   Dec  Dig.  f  5.*] 

8.  EsTATEB  (I  6*)- Base  ob  Qualified  PM 
-Rights  of  Owneb. 

The  proprietor  of  a  qualified  or  base  fee 
has  the  same  rights  and  privHeges  till  the  con- 
tingency upon  which  it  is  limited  occnrs  as 
if  be  were  tenant  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Estate*, 
Cent  Dig.  |  6;   Dec.  Dig.  {  6.*] 

9.  Waste  (I  4*)— "Equitable  Waste." 

"Equitable  waste"  is  such  acts  as  at  law 
would  not  be  esteemed  to  be  waste  under  the 
circumstances  of  the  case,  but  which  is  so 
esteemed  by  a  court  of  equity  because  of  their 
manifest  injury  to  the  inheritance,  although 
not  inconsistent  with  the  legal  rights  of  the 
party  committing  them.  It  is  a  wanton  and 
unconscientious  abuse  of  the  rights  of  the  par- 
ty in  possession,  ruinous  to  the  interests  of 
other  parties;  such  acts  as  a  prudent  man 
would  not  do  with  his  own  property. 

[E<d.  Note.— For  other  cases,  see  Waste, 
Cent  Dig.  |  6;    Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2443,  2444.] 

Appeal  from  Oticnit  Court,  Allen  Ooonty. 

Actions  by  J.  E.  Landers  and  others  against 

Nealie  Landers,  individually  and  as    execn- 
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tiix  of  Bryant  Landers,  and  by  Ellssabefh 
Motley  and  othera  agalnat  L.  D.  Landers 
and  others,  In  which  Nealle  Landers  Inter- 
vened as  defendant  From  a  Judgment  dis- 
missing the  petition  In  the  first  action, 
plalntUb  appeal.  From  the  Judgment  In  the 
second  action,  plaintiffs  appeal,  and  the  Inter- 
rener  cross-appeals.    Affirmed. 

Bradbnrn  &  Basham,  of  Bowling  Green, 
and  J.  H.  Gilliam,  of  ScottsriUe,  for  appel- 
lants. G.  D.  Mllllklu'  and  Sims  &  Bodes, 
all  of  Bowling  Green,  for  appellees. 

GLAT,  C.  These  two  actions  have  been 
consolidated,  and  will  be  considered  in  one 
opinion. 

Isaac  Landers  died  testate  In  the  year 
1854,  leaving  a  widow,  four  daughters,  and 
six  sons,  to  wit,  Bryant  Landers,  John  Lan- 
ders, Samael  Landers,  Solomon  Landers,  Doc 
Landers,  and  Jacob  Landers.  After  devising 
all  of  Us  property  to  bis  wife  for  life,  be 
directed  certain  sums  of  money  to  be  paid 
to  his  daughters,  and,  upon  the  death  of 
his  wife,  that  his  land,  consisting  of  about 
900  acres,  be  divided  equally  between  his 
sons.  The  widow,  Patsey  Landers,  died  in 
the  year  1887.  In  the  year  1873  John  Lan- 
ders, a  son  and  devisee  of  Isaac  Landers, 
died  testate,  unmarried  and  without  issue. 
By  his  will  he  made  certain  provisions  for  his 
brothers  and  sisters,  and  directed  that  his 
brother  Jacob  Landers  should  have  no  part 
of  his  estate. 

His  will.  In  so  far  as  It  affects  Bryant 
Landers,  is  as  follows : 

"To  Bryant  Landers,  my  brother,  I  give 
and  bequeath,  which  Is  willed  to  me  in  my 
father's  will  which  is  one-sixth  (%)  part  of 
all  the  lands  belonging  to  my  father  at  his 
death. 

"I  also  give  to  him  one-flfth  part  of  one- 
sixth  part  of  my  father's  land  which  was 
willed  to  my  brother  Solomon  Landers  now 
going  to  the  heirs  of  said  Solomon  Landers 
which  I  bovght  of  John  W.  Landers  one  of 
the  heirs  of  the  said  Solomon  Landers. 

"I  also  give  unto  the  said  Bryant  Landers 
my  Interest  in  my  brother  Samuel  Landers' 
estate,  is  now  dead,  his  interest  In  his  fa- 
ther's land  which  is  one-ninth  (i/g)  part  of 
said  land.  If  said  Bryant  Iianders  dies  with- 
out heirs  then  my  will  is  that  it  be  equally 
divided  between  all  my  brothers  and  sisters 
of  their  heirs  or  descendants,  except  my 
brother  Jacob  Landers,  or  his  heirs  or  de- 
scendants." 

In  1910  Bryant  Landers  died  testate  and 
without  issue,  leaving  a  widow,  Nealle  Lan- 
ders, who  was  a]n>ointed  and  qualified  as 
bis  execatrlx. 

In  the  first  action  plaintiffs,  J.  E.  Landers 
and  others,  who  were  Bryant  Landers'  broth- 
era  and  sisters  and  their  descendants,  sued 
Nealle  Landers,  Individually  and  as  executrix 
of  Bryant  Lenders,  deceased,  to  recover  the 
sum  of  14,782,  the  reasonable  value  of  timber 


which  It  Is  alleged  Biyant  Landers  cnt  and 
removed  from  the  tract  of  land  consisting 
of  170  acres,  wltich  represented  the  one-sixth 
Interest  of  John  Landers  in  the  estate  of 
bis  father,  Isaac  Landers,  and  which  he  de- 
vised to  Bryant  Landers.  The  petition  charg- 
es that  Bryant  Landers  took  only  a  defea- 
sible fee  In  the  land  in  question  under  and 
by  virtue  of  John  Landers'  will,  and  that, 
having  died  without  issue,  the  tract  in  oon- 
^oversy  passed  to  plaintiffs  under  John  Lan- 
ders' will;  that  in  the  division  of  Isaac 
Landers'  land  upon  the  death  of  bis  widow, 
Pats^  Landers,  the  tract  of  170  acres  was 
allotted  to  Bryant  Landers;  tliat  he  held 
and  occupied  it  up  until  his  death,  aqd  that 
during  his  occupancy  he  unlawfully  and  with- 
out right  cut  and  removed  the  timber  in 
question.  After  filing  a  general  demurrer  to 
the  petition,  which  was  overruled,  Nealle 
Landers  individually  and  as  executrix  filed 
an  answer  pleading  that  Bryant  Landers 
was  the  absolute  owner  of  the  land  In  con- 
troversy, and  that,  even  If  he  was  not,  the 
claim  of  plaintiffs  was  barred  by  the  stat- 
ute of  limitations.  She  further  answered 
that,  even  though  Bryant  Landers  had  only 
a  defeasible  fee  in  the  land  in  question,  still 
he  had  the  right  to  cnt  and  remove  the 
timber  from  the  laud  without  impeachment 
for  waste. 

The  second  action  mentioned  in  the  caption 
is  a  suit  by  Elizabeth  Motley  and  others 
against  L.  D.  Landers  and  others  to  sell  a 
tract  of  177  acres  of  land  on  the  ground  that 
the  plaintiffs  and  defendants  were  the  Joint 
owners  thereof,  and  the  land  could  not  be 
divided  without  materially  impairing  its  val- 
ue. It  was  charged  in  the  petition  that 
Bryant  Landers  took  only  a  defeasible  fee 
In  the  land  in  question,  and  that,  he  having 
died  without  issue,  plaintiffs  and  defendants 
became  vested  with  the  absolute  title  thereto. 
In  this  proceeding  Nealle  Landers  filed  a  peti- 
tion and  answer,  asking  to  be  made  a  party, 
and  alleging  that  Bryant  Landers  was  the 
absolute  owner  of  the  iMvperty  under  and 
by  virtue  of  the  will  of  John  Landers,  and 
that  she  was  the  absolute  owner  of  the  prop- 
erty under  and  by  virtue  of  the  will  of  Bry- 
ant Landers.  The  allegations  of  the  petition 
and  answer  were  denied  by  reply,  and  plain- 
tiffs affirmatively  pleaded  that  Bryant  Lan-- 
ders  had  merely  a  defeasible  fee  In  the  prop- 
erty, which  was  defeated  by  his  dying  with- 
out issue.  Subsequently  Nealle  Landers  filed 
an  amended  answer  in  whldi  she,  without 
abandoning  her  dalm  of  absolute  ownership^ 
pleaded  alternatively  that.  In  the  event  the 
court  should  declare  that  Bryant  Landers 
had  only  a  defeasible  fee  In  the  tract  In 
controversy,  she  individually  was  entitled  to 
dower  in  the  property,  or  the  cash  value 
thereof  out  Of  the  proceeds.  Plaintiffs  plead- 
ed that  having  elected  to  take  under  her 
husband's  will,  and  having  claimed  the  prop- 
erty absolutely  under  and  by  virtue  of  his 
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will,  she  was  estopped  from  claiming  dower 
therein,  more  than  one  year  having  elapsed 
between  the  time  of  probate  of  her  husband's 
will  and  her  acceptance  of  Its  provisions  and 
the  flllng  of  her  amended  answer.  To  her 
reqaest  for  a  construction  of  the  will  of  John 
Landers,  and  to  her  claim  of  absolute  owner- 
ship, idalntlffs  Interposed  a  plea  of  res  Ju- 
dicata. They  alleged  that  In  the  year  18 — , 
a  suit  was  Instituted  by  Bryant  Landers  and 
others  against  J.  W.  Landers  and  others  In 
the  Allen  circuit  court  to  obtain  a  construc- 
tion of  the  will  of  Isaac  Landers,  and  also 
the  will  of  John  Landers;  that  Judgment  was 
entered  construing  both  of  said  wills,  and 
that  by  the  Judgment  in  question  it  was  ad!- 
Judged  that  Bryant  Landers  took  only  a  de- 
feasible fee  in  the  tract  In  controversy ;  that, 
pursuant  to  said  Judgment,  commissioners 
were  appointed  to  divide  and  allot  the  lands 
of  Isaac  Landers  and  John  Landers;  that 
division  and  partition  was  made  by  the  com- 
missioners, and  the  tract  in  controversy,  be- 
ing lot  No.  3  in  said  division,  was  allotted  to 
Bryant  Landers  for  and  during  his  natural 
life,  with  remainder  to  the  heirs  of  John 
Landers,  except  Jacob  Landers,  In  the  event 
said  Bryant  Landers  died  without  children; 
that  pursuant  to  this  allotment  and  division, 
and  the  orders  of  the  court,  a  deed  was 
made  by  the  master  commissioner,  conveying 
the  tract  In  question  to  Bryant  Landers  upon 
the  terms  and  conditions  above  set  out,  which 
the  said  Bryant  Landers  accepted  and  put  to 
record,  and  under  which  he  had  ever  since 
held  and  occupied  the  land.  It  was  further 
pleaded  that  this  Judgment  had  never  been 
set  aside  or  reversed,  and  was  in  full  force 
and  effect,  and  was  conclusive  on  the  parties 
and  all  those  holding  under  them.  Nealie 
Landers  doiled  the  allegations  of  the  reply 
with  reference  to  the  plea  of  res  Judicata. 
In  the  action  for  waste,  plaintiffs'  petition 
was  dismissed,  and  they  appeal. 

In  the  second  suit,  the  plea  of  res  Judicata, 
as  to  the  construction  of  John  Landers'  will, 
was  sustained.  The  court,  however,  held 
that  Nealie  Landers  had  dower  In  the  177 
acres  of  land.  From  that  part  of  the  Judg- 
ment holding  that  Nealie  Landers  was  en- 
titled to  dower  plBintitts  aiweal,  .and  from 
that  part  of  the  Judgment  sustaining  the  plea 
of  res  Judicata  Nealie  Landers  prosecutes  a 
cross-appeaL 

[1]  As  the  determination  of  the  other  ques- 
tions Involved  depends  upon  the  character 
of  estate  Bryant  Landers  took  under  the  will 
of  his  brother,  John  Landers;  we  shall  first 
proceed  to  a  consideration  of  that  question. 
The  plea  of  res  Judicata,  if  good,  dispenses 
with  the  necessity  for  considering  the  wUl 
of  John  Landers.  It  appears  from  the  evi- 
dence that  a  few  years  ago  the  courtbonse  of 
Allen  county  was  destroyed  by  Are,  and  that 
the  records  of  the  circuit  clerk's  office,  In- 
cluding the  papers  in  the  suit  of  Bryant  Lan- 
ders and  Others  v.  I.  W.  Landers  and  Others, 


In  which  it  Is  claimed  the  will  of  John  Lan- 
ders was  construed,  were  burned.  A  certified 
copy  of  the  deed,  however,  which  was  made 
to  Bryant  Landers  in  that  suit  is  in  the  rec- 
ord. The  deed,  however,  which  was  made  to 
Bryant  Landers  in  that  suit  is  in  the  record; 
the  deed  book  in  which  it  was  recorded  be- 
ing only  partially  burned.  The  deed  contains 
the  following  provisions:  "Whereas,  in  the 
action  of  Bryant  Landers,  Dock  Landers, 
Jacob  Landers,  ThoQias  W.  Dodson,  A.  J. 
Dodaon  and  Luther  Dodson,  Plaintiffs, 
against  I.  W.  Landers,  Isaac  Landers,  Sidney 
Landers,  Patsy  Moore  (late  Landers  and  her 
husband,  Hozy  Moore),  Nahala  Hunt  Gate 
Landers  and  husband  R.  X.  Hunt),  Laney 
Motley  (formerly  Landers),  Blizabeth  Motley 
(late  Landers  and  her  husband,  E.  C  Mot- 
ley), Martha  Kuykendol  (late  Dodson  and 
husband  Hardin  Kuykendol),  Isaac  Dodson 
[balance  of  defendants'  names  written  on  the 
margin  and  was  burned  off],  then  pending  in 
the  Allen  circuit  court,  an  order  was  entered 
at  the  May  term,  1887,  directing  F.  Cr.  Har- 
lan, the  master  commissioner  of  said  court, 
to  execute  a  deed  of  conveyance  to  said  Bry- 
ant Landers  during  his  natural  life  with  re- 
mainder to  the  heirs  of  John  Landers,  ex- 
cluding Jacob  Landers,  In  the  event  Bryant 
Landns  died  without  heirs  of  his  body,  now, 
therefore:  This  indenture,  made  and  enter- 
ed Into  this  6th  day  of  May,  1887,  between 
the  above  named  plaintiffs  and  defendants, 
by  F.  O.  Harlan,  commissioner  of  the  said 
court,  of  the  first  part,  and  Bryant  Landers 
of  the  second  pert,  witnesseth,  that  for  and 
In  consideration  of  the  premises,  the  par- 
ties of  the  first  part,  by  F.  O.  Harlan,  as 
commissioner  aforesaid,  by  this  writing  do 
convey  to  said  party  of  the  second  part  dur- 
ing his  natural  life  with  remainder  to  the 
heirs  of  John  Landers;  Deed,  excluding  Ja- 
cob Landers  in  the  event  of  said  Bryant's 
death  without  children  of  his  body,  the  fol- 
lowing described  property,  to  wit:  [Here  fol- 
lows description  of  property  and  oth»  pro- 
visions not  necessary  to  be  set  out]" 

The  deed  shows  that  It  was  examined  and 
approved  in  open  court  on  the  7th  day  of 
May,  1887,  by  D.  R.  CSarr,  Judga  The  certifi- 
cate of  the  circuit  clerk  on  the  deed  shows 
that  it  was  acknowledged  by  F.  O.  Harlan, 
commissioner,  and  was  examined  by  the 
court,  approved,  confirmed,  and  so  indorsed 
by  the  Judge,  and  ordered  to  be  transmitted, 
duly  certified,  to  the  clerk  of  the  Allen  drcait 
court  for  record,  which  was  accordingly 
done.  The  certificate  of  the  circuit  clerk  Is 
dated  May  10,  1S87.  Following  the  cer- 
tificate of  the  circuit  clerk  is  the  certifi- 
cate of  the  clerk  of  the  county  court  to  the 
effect  that  the  deed  in  question  was  produc- 
ed to  him  in  his  office  on  May  10,  1887,  cer- 
tified for  record,  and  that  the  same,  together 
with  the  certificate,  bad  been  recorded  in  his 
office.  In  addition  to  this  evidence.  Judge  B. 
W.  Bradburn  testified  that  he  had  been  a 
practicing  attorney  for  30  years  or  mor«. 
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B0  began  the  pritctice  of  law  in  ScotterQle, 
Ky.,  In  1878.  In  1886  or  1887  Bryant  Lan- 
ders and  his  brother,  Doc  Landers,  and  other 
brothers  and  sisters  and  their  children,  insti- 
tuted a  suit  in  the  Allen  circuit  conrt  for  the 
construction  of  the  will  of  their  father,  Isaac 
Landers,  and  their  brother  John  Landers,  and 
for  a  division  of  the  land  devised  by  the  said 
Isaac  Landers  under  his  will.  This  suit  was 
brought  by  Judge  I.  H.  Goodnight  of  Franklin, 
Ky.,  and  John  M.  WUklns  of  Bowling  Green, 
Ky.,  for  Bryant  Landers  and  the  other  plain- 
tiffs. The  Judge  who  presided  over  the  Allen 
drcnlt  court  at  that  time  was  Preston  H.  Les- 
lie. When  he  te.<itlfled,  Qoodnlgbt,  Wilkins, 
and  Leslie  were  all  dead.  Bradbum  was  ap- 
pointed guardian  ad  litem  or  attorney  for 
nonresident  defendants;  possibly  both.  He 
examined  the  petition,  and  remembered  dis- 
tinctly that  the  suit  was  brought  for  a  con- 
strucUon  of  the  wUl  of  Isaac  Landers  and  of 
John  Landers.  Judge  P.  H.  Leslie  was  then 
the  presiding  judge,  and  rendered  a  judg- 
ment In  which  he  determined  that  by  the  will 
of  Isaac  Landers  his  sons  took  one-sixth  Mch 
In  the  land  of  their  father,  subject  to  the 
life  estate  of  their  mother.  The  court  fur- 
ther adjudged  that  John  Landers  took  a  one- 
sixth  Interest  in  said  lands,  and  that,  under 
the  will  of  John  Landers,  Bryant  Landers 
took  a  defeasible  fee,  and  that  his  interest  in 
the  John  Landers  estate  In  case  Bryant 
Landers  died  without  issue  passed  to  his 
brothers  and  slsten  and  the  descendants  of 
those  who  died,  except  Jacob  Landers  and 
his  descendants.  In  accordance  with  said 
Judgment,  commisslmien  were  apixtinted  to 
divide  the  lands  of  Isaac  Landers  into  six 
shares  or  parcels.  John  Landers  having  died 
prior  to  the  time  of  the  division,  the  court 
directed  the  master  commissioner  to  convey 
the  one-sixth  allotted  to  the  estate  of  John 
Landers  to  Bryant  Landers  during  bis  life, 
provided  he  died  without  bodily  heirs,  and 
then  to  his  brothers  and  sisters  and  their 
descendants,  except  Jacob  Landers  and  his 
descendants.  In  conformity  to  the  Judgment 
of  the  court  the  land  was  so  deeded  by  the 
master  commissioner.  This  Judgment  was 
never  set  aside  or  appealed  from.  After  the 
Judgment  was  so  prepared,  it  was  either  read 
over  to  him  in  his  presence  or  read  by  him. 
He  remembered  that  the  Judgment  was  en- 
tered, and  tliat  the  commissioners  who  divid- 
ed the  land  filed  their  report.  The  report 
was  confirmed,  and  the  master  commissioner 
directed  to  make  deeds  of  conveyance  accord- 
ing to  said  Judgment  The  deeds  were  so 
made  and  approved  by  the  Judge  of  said 
conrt  The  deeds  were  certified  to  the 
clerk's  office  fbr  record.  The  clerk  recorded 
the  same,  and  the  deed  filed  with  plaintifTs' 
reply  Is  a  correct  copy  of  the  original  deed 
made  by  the  master  commissioner  under  the 
direction  of  the  conrt  On  cross-examination 
Jndge  Bradbum  stated  he  was  attorney  of 
record  for  the  plaintiffs  In  this  case.  Upon 
ntertixtg  to  the  deed,  he  stated  he  was  mis- 


taken in  stating  that  Leslie  was  the  presiding 
Judge,  because  it  appeared  from  the  deed 
that  D.  R.  Carr  was  the  presiding  Judge. 
He  conld  not  remember  who  the  sheriff  was 
at  the  time,  or  who  the  commissioner  was. 
He  could  name  but  two  of  the  three  commis- 
sioners who  divided  the  land.  Did  not  re- 
member what  kind  of  pleadings  be  filed  as 
attorney  for  nonresident  or  guardian  ad 
litem,  but  supposed  they  were  the  usual  kind 
of  pleadings  which  would  be  filed  by  a  young 
attorney  in  such  a  case.  He  also  stated  his 
practice  had  been  large  in  the  years  subse- 
quent to  the  suit  in  question,  and  nothing 
bad  occurred  in  the  meantime  to  recall  the 
suit,  or  to  impress  it  on  his  mind. 

W.  H.  Justice,  the  clerk  of  the  Allen  coun- 
ty court  testified  that  the  copy  of  the  deed 
above  referred  to  was  a  correct  copy  of  the 
original  deed  of  record  in  his  office;  that  the 
greater  part  of  the  records  In  the  Allen  coun- 
ty court  were  destroyed  by  the  fire  in  1892, 
but  this  particular  deed  was  intact,  with  the 
exception  of  one  or  two  words  on  the  margin 
of  the  page  of  the  deed  book  which  had  been 
charred,  but  this  condition  was  not  sufficient 
to  render  the  deed  unintelligible. 

Judge  D.  a.  Carr,  who  Is  quite  old,  testl- 
fled  that  he  was  the  presiding  judge  of  the 
Allen  circuit  court  at  the  time  it  is  claimed 
tliat  the  action  for  the  construction  of  John 
Landers'  will  was  pending.  He  had  no  recol- 
lection of  said  suit 

[2]  It  will  be  observed  that  the  deed  in 
question  is  not  only  regular  in  all  respects, 
but  after  setting  out  the  parties  to  the  ac- 
tion, recites  that  an  order  was  entered  at  the 
May  term,  1887,  directing  F.  O.  Harlan,  the 
master  commissioner  of  the  court  to  execute 
a  deed  of  conveyance  to  Bryant  Landers  dur- 
ing Ills  natural  life,  with  remainder  to  the 
heirs  of  John  Landers,  excluding  Jacob 
Landers,  in  the  event  Bryant  Landers  died 
without  heirs  of  his  body.  Thus  the  deed  it- 
self shows  that  it  was  made  pursuant  to 
the  foregoing  order.  The  Allen  circuit  court 
being  a  court  of  general  jurisdiction,  every 
presumption  in  favor  of  its  Jurisdiction  will 
be  indulged.  There  being  the  aforesaid  or- 
der, directing  not  only  what  land  should  be 
conveyed  to  Bryant  Landers,  but  how  the 
land  should  be  conveyed,  it  will  be  presumed 
that  the  court  had  before  it  the  question  of 
the  construction  of  John  Landers'  will,  and 
that  the  order  was  predicated  on  the  will  as 
construed  by  the  court  rather  than  that  the 
order  was  entered  without  the  question  of 
construction  being  before  the  court  While 
it  is  true  that  Judge  Bradbum  was  mistaken 
in  believing  that  P.  H.  Leslie  was  presiding 
over  the  court  at  the  time  of  the  pendency  of 
the  action,  instead  of  D.  R.  Carr,  and  there 
are  other  matters  about  which  his  memory  is 
at  fault  he  testified  unequivocally  to  the  fact 
that  the  construction  of  John  Landers'  will 
was  involved  in  that  action.  Considering  the 
deed  itself  in  connection  with  the  testimony 
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of  Judge  Bradburn,  and  the  further  fact  that 
Bryant  Landers  himself  accepted  the  deed 
and  put  it  to  record  and  held  the  land  under 
it  for  a  number  of  years,  we  conclude  that. 
In  the  absence  of  evidence  to  the  contrary, 
the  evidence  is  sufficient  to  show  that  In  the 
action  in  question  the  construction  of  John 
Landers'  will  was  involved,  and  that  a  Judg- 
ment was  entered  adjudging  that  Bryant 
Landers  take  under  the  will  of  John  Landers 
only  a  defeasible  fee. 

[3]  Bryant  Landers  being  a  party  to  that 
action,  and  there  being  a  Judgment  constru- 
ing the  will  of  John  Landers,  and  that  Judg- 
ment never  having  been  set  aside  or  reversed, 
it  is  res  Judicata,  and  conclusive  upon  Nealie 
Landers,  the  devisee  of  Bryant  Landers. 

[4]  The  next  question  to  be  determined  Is: 
Is  Nealie  Landers,  the  widow  of  Bryant 
Landers,  entitled  to  dower  in  the  land  in 
question?  It  is  the  well-settled  rule  in  Ken- 
tucky that,  where  the  husband  owns  a  de- 
feasible fee  in  land,  the  widow  on  his  death 
is  entitled  to  dower.  Bice  v.  Bice,  133  Ky. 
406,  118  S.  W.  270.  Counsel  for  plaintiffs 
recognize  this  rule,  but  Insist  that  as  Nealie 
Ijanders  claimed  the  absolute  ownership  of 
the  tract  in  controversy  under  and  by  virtue 
of  her  husband's  will,  and  continued  to  do 
so  for  a  period  of  two  y^rs,  her  election  to 
take  under  the  will  precludes  her  from  as- 
serting dower  in  the  tract  In  controversy. 

[{]  It  is  true  that  under  our  statutes  and 
declsionB  the  widow  of  a  testator  Is  not  en- 
titled to  her  dower  and  distributable  share 
of  her  husband's  estate  where  she  has  failed 
to  renounce  the  provisions  of  his  will  within 
12  months  from  the  time  of  its  probate. 
Kentucky  Statutes,  |  1404;  Bayes,  etc.,  v. 
Howes,  etc.,  113  Ky.  465,  68  S.  W.  449,  24 
Ky.  Law  Bep.  281;  Morgan  et  al.  v.  Christian 
et  al.,  142  Ky.  14,  133  S.  W.  982.  The  rea- 
son for  the  statute  and  the  rule,  is  that  the 
positlouB  of  devisee  and  doweress  are  ab- 
solutdy  Inconsistent  Subject  to  the  excep- 
tions in  the  statute,  she  must  take  either 
what  the  husband  devises,  or  wliat  the  law 
gives  her.  Having  elected  to  take  under  the 
will,  she  cannot  thereafter  assert  a  claim  for 
dower. 

[i]  Blanlfestly  the  statute  and  the  ded- 
slons  based  thereon  apply  only  to  property 
which  may  be  the  subject  of  a  devise.  Bry- 
ant Landers  having  only  a  defeasible  fee  in 
the  property  in  question,  his  authority  ended 
at  his  death.  No  heir  of  his  could  Inherit 
any  interest  therein,  and  no  creditor  of  his 
could  subject  the  property.  Nor  could  he  dis- 
pose of  It  by  wllL  As  a  defeasible  fee  is  not 
a  proper  subject  for  disposition  by  will,  it 
cannot  be  said  that  the  widow  in  asserting 
dower  tbereln  is  claiming  in  opposition  to 
the  will.  We  therefore  conclude  that  her 
election  to  take  under  her  husband's  will  did 
not  preclude  her  from  asserting  dower  in  the 
tract  in  controversy. 

[7]  The  next  question  to  be  determined  la 


whether  or  not  plalntitTs  may  recover  dam- 
ages from  the  estate  of  Bryant  Landers  for  . 
the  timber  cut  and  removed  by  him  from  the 
170  acres  of  land  devised  to  him  by  John 
Landers,  and  hi  which  be  owned  only  a  d^ 
feasible  fee.  Our  statute  on  the  subject  does 
not  cover  a  defeasible  fee  so  recourse  must 
be  had  to  the  common  law*  In  2  Black- 
stone,  p.  282,  we  find  the  following:  "Let  us 
next  see  who  are  liable  to  be  punished  for 
committing  waste.  And  by  the  feudal  law, 
feuds  being  originally  granted  for  life  only, 
we  find  that  the  rule  was  general  for  all 
vassals  or  feudatories.  'SI  vassalus  feudum 
dlsslpaverit,  aut  Inslgni  detrlmento  deter i  us 
fecerit,  prlvabltnr.'  But  in  our  ancient  com- 
mon law  the  rule  was  by  no  means  large;  tor 
not  only  he  that  was  seised  of  an  estate  of 
inheritance  might  do  as  he  pleased  wltb  it, 
but  also  waste  was  not  punishable  in  any 
tenant  save  only  in  three  persons,  guardian 
in  chivalry,  tenant  In  dower,  and  tenant  by 
the  curtesy,  and  not  in  tenant  for  life  or 
years;  and  the  reason  of  the  diversity  was 
that  the  estate  of  the  three  former  was  cre- 
ated by  the  act  of  the  law  Itself,  whidi 
therefore  gave  remedy  against  them,  but  ten- 
ant for  life  or  for  years  came  In  by  the  de- 
mise and  lease  of  the  owner  of  the  fee,  and 
therefore  he  might  have  provided  against  the 
committing  of  waste  by  his  lessee,  and,  if  he 
did  not,  It  Was  his  own  default  But  in  fa- 
vor of  the  owners  of  the  inheritance  the  stat- 
utes of  Marlbridge  (St  62  Hen.  Ill,  c.  23), 
and  of  Gloucester  (St.  6  Bdw.  I,  c:  5)  provid- 
ed that  the  writ  of  waste  shall  not  only  lie 
against  tenants  by  the  law  of  Bngland  (or 
curtesy)  and  those  In  dower,  but  against  any 
farmer  or  other  that  holds  in  any  manner 
for  life  or  years.  So  that  for  above  five  hun- 
dred years  past  all  tenants  merely  for  life, 
or  for  any  less  estate,  have  been  punishable 
or  liable  to  be  impeached  for  waste,  both 
voluntary  and  permissive,  unless  their  lease 
be  made,  as  sometimes  they  are,  without  im- 
peachment of  waste,  absque  Impetitione  vasti : 
that  is,  with  a  provlsloD  or  protection  that 
no  man  shall  impetere,  or  sue  him  tor  waste, 
committed.  But  tenant  in  tail  after  posgi- 
bility  of  issue  extinct  is  not  impeachable  for 
waste;  because  his  estate  was  at  its  creation 
an  estate  of  inheritance,  and  so  not  within 
the  statutes.  Neither  does  an  action  of  waste 
He  for  the  debtor  against  tenant  by  statute, 
recognizance,  or  el^t,  because  against  them 
the  debtor  may  set  ott  the  damages  in  ac- 
count; but  It  seems  reasonable  that  It  should 
lie  for  the  reversioner,  expectant  on  the  de- 
termination of  the  debtor's  own  estate,  or 
of  those  estates  derived  from  the  debtor." 

[I]  The  proprietor  of  a  qualified  or  base 
fee  has  the  same  rights  and  privileges  over 
his  estate  till  the  contingency  upon  which  it 
Is  limited  occurs  as  if  he  were  tenant  In  fto 
simple.  Walsingham's  Case,  Plowd.  657 — 
Chitty.  In  Weed  v.  Woods,  71  N.  H.  681,  53 
Atl.  1024,  it  was  held  that,  where  a  deed  re- 
serves to  a  grantor  a  certain  portion  of  the 
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premises  so  long  u  a  religious  association 
may  want  it,  the  estate  retained  Is  a  quali- 
fied or  determinable  fee;  and  during  Its  con- 
tinuance tbe  grantor  and  his  successors  In 
tttlCk  while  they  retain  possession,  hare  all 
tbe  ri^ts  of  tenants  in  fee  simple.  Mr. 
Washburn  In  his  treatise  on  Real  Properly 
(4th  Ed.)  ToL  1,  p.  89,  i  86,  in  speaking  of 
tbe  Incidents  of  a  determinable  fee,  says: 
"So  long  as  the  estate  In  fee  remains  the 
owner  In  possession  has  all  the  rights  in  re- 
spect to  It  which  he  would  have  if  tenant  In 
fee  Blmple,  unless  It  be  so  limited  that  there 
Is  properly  a  reversionary  right  In  another — 
something  more  than  a  possibility  of  reverter 
belonging  to  a  third  person — when,  perhaps, 
cbancoy  might  Interpose  to  prevent  waste  of 
the  iNremlses."  In  Gannon  r.  Peterson,  193 
111.  872,  5S  L.  R.  A.  701,  62  N.  B.  210,  It  was 
hdd  that  the  opening  of  mines  and  the  min- 
ing of  coal  by  the  owner  of  a  determinable 
fee  In  im>perty  of  which  the  coal  constituted 
the  diief  value  was  not  such  waste  as  could 
be  enjotaied  by  the  owners  of  the  expectancy, 
who  claimed  under  an  executory  devise — at 
least  where  It  la  not  made  to  appear  that  the 
contingency  whldi  would  det^mlne  the  fee 
was  reasonably  certain  to  happen.  In  dla- 
cnsBlng  the  question  the  court  said:  "Tbe 
anthorlOes  are  uniform  as  to  the  definition, 
duration,  and  extent  of  a  base  or  determin- 
able f^  They  are  agreed  that  it  is  a  fee- 
simple  estate,  not  alisolute,  but  qualified. 
Upon  the  death  of  the  donee,  bis  widow  has 
dower,  although  the  contingency  may  have 
happened  that  defeats  the  estate,  and  that 
within  the  gmeral  acceptation  and  meaning 
of  the  term  the  person  seised  of  such  an  es- 
tate Is  not  cliargeable  with  waste." 

[t]  The  only  exception  to  this  rule  is  that 
equity  will  sometimes  restrain  equitable 
waste.  Bqultable  waste  Is  defined  by  Mr. 
Justice  Story  to  consist  of  "such  acts  as  at 
law  would  not  be  esteemed  to  be  waste  un- 
Aa  the  circumstances  of  the  case,  but  which, 
in  the  view  of  a  court  of  equity,  are  so  es- 
teemed from  their  manifest  injury  to  the 
Inheritance,  although  they  are  not  Inconsist- 
ent with  the  legal  rights  of  the  party  commit- 
thigtbem."  2  Story,  Eq.  Jur.  1 915.  The  same 
author  further  says:  "In  all  such  cases  the 
party  Is  deoned  guilty  of  a  wanton  and  uncon- 
Kioitloas  abase  of  his  rights,  ruinous  to  the 
Interests  of  other  parties."  Lord  Chancellor 
Caii4>bell,  in  Turner  v.  Wright,  6  Jur.  N.  S. 
800,  20  L.  J.  Ch.  N.  S.  598,  defines  equitable 
waste  to  be  "that  which  a  prudent  man  would 
not  do  with  his  own  property."  Bven  if  an 
action  for  damages  would  lie  for  equitable 
waste,  a  question  not  decided,  there  1b  noth- 
ing In  the  record  before  us  to  show  that  Bry- 
ant Landers  was  guilty  of  such  waste.  It 
does  not  nppean  that  he  was  guilty  of  a  wan- 
ton and  unconscientious  abuse  of  his  rights, 
or  that  he  did  that  which  a  prudent  man 
would  not  do  with  his  own  property.     We 


therefore  conclude  that  tbe  action  for  waste 
was  properly  dismissed. 

The  Judgment  in  the  case  of  J.  E.  Lan- 
dos,  etc.,  V.  Nealle  Landers,  etc..  Is  affirmed. 
The  Judgment  in  the  case  of  Elizabeth  Mot- 
ley, etc.,  V.  L.  D.  Landers,  etc..  Is  affirmed, 
botti  on  the  original  and  cross  appeals. 


mOOINS  V.  SHIELDS  et  aL 

(Court   of   Appeals    of   Kentucky.      Dec.    18, 
1912.) 

1.  Rbmeivebs    (S  106*)— Dutt  ab  to  Rbnt- 

INO— NaaUOKNCK— LlABlLITT. 

A  receiver  in  renting  and  collecting  rents 
must  exercise  such  care  as  may  reaaonably  be 
expected  of  an  ordinarily  prudent  person  under 
the  circumatancea,  and,  falling  by  negligence 
to  collect  renta  be  should  have  collected,  is 
liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  If  192-194;  Dec.  Dig.  |  106.*] 

2.  Afpkai.  and  Ebbob  (I  1009*)— Bxvixw— 
QuxsTioNs  or  Fact. 

In  reviewing  questions  of  fact,  consider- 
able weight  is  given  to  tbe  judgment  of  tbe 
chancellor. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error^  Cent  Dig.  ||  3070-3978;    Dec.  Dig.  | 

3.  Reckivxbs  (I  101*)— Ihtebbst  or  Fords. 

A  receiver  navlng  nsed  the  fund  or  com- 
mingled it  with  his  own  funds  is  chargeable 
with  interest 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  I  189;    Dec.  Dig.  f  101.*] 

4.  RXCKIVEBa    (I  196*)— COICFBRSATIOR- NEO- 
UOERCK  ARD  MISCONDUCT. 

A  receiver  negligent  or  guilty  of  miscon- 
duct may,  if  the  drcumstancea  warrant  it, 
be  denied  any  compensation  for  aervicea. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  387,  389-391;   Dec.  Dig.  |  196.*] 

Appeal  from  Olrcalt  Court,  CSampbell 
County. 

Proceeding  by  John  Shldds,  Jr.,  and  oth- 
ers, against  Matthias  Higglns.  From  an  ad- 
verse Judgment,  Higglns  appeals.    Affirmed. 

Samuel  C.  Bailey,  of  Newport,  for  appel- 
lant Samuel  EI  Anderson  and  Barbour  & 
Baseman,  all  of  Newport,  for  appellees. 

HOBSON,  C.  J.  Mathias  Higglns  as  re- 
ceiver of  the  Campbell  circuit  court  by  an 
order  of  that  court  was  placed  In  charge 
of  certain  real  estate  in  Newport  belonging 
to  the  Shields'  estate  in  January,  1904.  He 
failed  to  malce  any  report  as  receiver,  and  in 
Febmary,  1911,  this  proceeding  was  institut- 
ed against  him  by  certain  of  the  parties  in 
Interest  who  duirged  in  their  petition  that 
he  had  collected  and  had  in  his  hands  renta 
amounting  to  something  over  $2,500.  Upon 
their  motion,  be  was  ordered  to  settle  his 
accounts,  and,  pursuant  to  this  order,  he  filed 
a  report  of  his  accounts  as  receiver  showing 
that  he  had  collected  rents  to  the  amount  of 
$983.90,  and  that  there  was  a  balance  in 
his  hands  of  $24.58.  Numerous  exertions 
were  filed  to  this  report  by  the  parties  In 
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Interest,  and  the  coart  referred  the  case  to  a 
special  commissioner  to  take  proof  and  re- 
port He  reported  that  there  was  a  bal- 
ance in  the  hands  of  the  receiver  of  $701.98. 
The  receiver  excepted  to  the  report,  but  his 
exceptions  were  overruled  by  the  court  The 
report  was  confirmed  and  judgment  entered 
against  him  for  the  amount    He  appeals. 

H,  t]  The  appeal  brings  up  practically  sim- 
ply questions  of  fact  It  involves  the  renting 
for  seven  years  of  a  number  of  pieces  of 
property  in  Newport  It  was  the  duty  of  the 
receiver  In  discharging  his  trust  to  exercise 
such  care  In  r^itlng  the  property  and  col- 
lecting the  rents  as  might  reasonably  be  ex- 
pected of  an  ordinarily  prudent  person  under 
the  circumstances.  If  be  failed  by  negligence 
to  collect  rents  he  should  have  collected,  he 
is  liable  therefor.  It  was  his  duty  to  keep 
an  account  of  what  he  collected  and  what 
he  paid  out,  and  it  was  also  bis  duty  under 
section  402,  Ky.  St,  to  file  a  report  at  each 
regular  term  of  the  court  showing  what  he 
bad  collected  and  the  amount  remaining  In 
his  hands.  For  seven  years  he  made  no  re- 
port When  he  came  before  the  special  com- 
missioner, he  produced  a  book  in  which  he 
testified  that  he  had  kept  the  account,  and 
there  was  evidence  tending  to  show  that  the 
account  In  this  book  was  not  kept  cotempo- 
raneously  with  the  transactions.  The  book 
Is  not  before  us  on  the  appeal,  and  there  is 
no  copy  of  It  In  the  transcript  We  give 
considerable  weight  to  the  Judgment  of  the 
chancellor  on  questions  of  fact,  and,  under 
all  the  circumstances  shown,  we  do  not  think 
we  should  disturb  his  Judgment  It  Is  com- 
plained by  the  receiver  that  three  small  cred- 
its were  not  given  him  for  which  he  pro- 
'duced  receipts.  On  the  other  hand,  he  was 
not  charged  with  some  rents  which  the  plaln- 
tlffs  Insisted  that  be  should  be  charged  with. 
He  had  received  from  bis  predecessor  $360, 
and  this  sum  he  bad  placed  to  his  own 
personal  credit  in  bank  and  aK)ears  to  have 
used  It  While  the  proof  is  not  dear  as 
to  the  rent  money,  the  proof  would  indicate 
that  he  also  used  this  money  in  his  own 
personal  matters,  and  did  not  keep  It  sep- 
arate. He  was  charged  no  Interest  on  the 
fund.  He  claims  that  he  was  not  allowed 
commissions,  but,  in  view  of  the  way  be 
transacted  the  business  and  the  fact  that  he 
was  charged  no  Interest  on  the  fund,  we  do 
not  see  that  he  has  any  cause  of  complaint 

[3,4]  Interest  will  be  allowed  against  a 
receiver  where  be  has  used  the  fund  himself 
or  commingled  it  with  his  own  funds  (23 
Am.  &  Eag.  Encyc.  of  Law,  1100;  Hinckley 
V.  Railroad  Co.,  100  U.  S.  153,  25  L.  Ed.  681), 
and,  where  be  has  been  guilty  of  negligence 
or  misconduct,  the  court.  If  the  circumstanc- 
es warrant  it,  may  deny  him  any  compen- 
sation for  his  services  (22  Am.  &  Bng.  Encyc. 
of  Law,  1105,  and  cases  cited). 
Judgment  afllrmed. 


LOVELX  et  al.  v.  KENTUCKT  ITNION  Oa 
(Court   of   Appeals    of   Kentucky.     De&   12, 

1912.) 
Trespass    (|   67*)— Unauthorized   CtrcnNS 

OF    TiKBBB  —  OWNEBSHIP    OF    LiAND — EVI- 

DENCK. 

In  an  action  to  recover  damages  for  tim- 
ber alleged  to  have  been  cut  and  removed  from 
land  owned  by  the  plaintiffs,  the  evidence  held 
sufficient  to  go  to  the  jury  on  the  lasae  of  the 
plaintiffs'  title  to  such  lands. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  |  160;    Dec.  Dig.  |  07.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  Delilah  Lovely  and  others  against 
the  Kentucky  Union  Company.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed, with  directions  to  award  new  triaL 

Byrd  &  Howard  and  T.  T.  Cope,  all  of 
Jackson,  for  appellants.  W.  B.  Dixon,  of 
Louisville,  and  O.  H.  Pollard,  of  Jackson,  for 

appellee. 

CARROLL,  J.  This  suit  was  brought  by 
the  appellants  as  plaintiffs  against  the  ap- 
pellee as  defendant  to  recover  damages  for 
timber  alleged  to  have  been  cut  and  removed 
by  appellee  from  land  owned  by  appellants. 
The  petition  described  a  boundary  of  land 
from  which  the  timber  was  cut,  and  the  title 
to  this  land  was  put  in  issue  by  the  appellee ; 
It  claiming  to  be  the  owner  of  it  The  case 
went  to  trial  before  a  Jury,  and  upon  the 
conclusion  of  the  evidence  for  the  plaintiffs 
the  court  directed  a  verdict  for  the  defend- 
ant and  this  appeal  is  prosecuted  to  obtain 
a  reversal  of  the  judgmoit  entered  on  the 
verdict 

There  are  no  maps,  plats,  or  surveys  In 
the  record,  and  this  makes  it  exceedingly 
dlfBcult  to  arrive  at  a  satisfactory  conclu- 
sion as  to  the  merits  of  the  controversy. 
The  appellants  did  not  exiilbit  with  their 
evidence  any  deeds  or  patents  but  rdied  upon 
a  possessory  title,  and  it  is  the  contention, 
of  appellee  that  they  failed  to  show  such  jtos- 
sesslon  as  would  entitle  them  to  recover.  As- 
we  have  concluded  to  order  a  new  trial  in 
the  case,  it  is  neither  necessary  nor  proper 
that  we  should  comment  on  the  charact»  or 
quantity  of  the  evidence  except  to  say  that, 
In  our  opinion,  there  was  suffid^it  to  take- 
the  case  to  the  jury. 

It  appears  from  the  evidence  for  ai^jol- 
lants  that  Thomas  Haglns,  Delilah  Lovely's 
father,  died  about  1862,  and  there  is  evidence- 
to  the  effect  that  he  owned  or  daimed  to- 
own  a  large  body  of  land  on  Quick  Sand 
creek  in  Breathitt  cotinty.  After  his  death 
his  land  was  divided  among  his  children,  on& 
of  whom  was  the  appellant,  Delilah  Lovely, 
who,  at  the  time  of  her  father's  death,  was 
a  mere  child  Th«'e  is  some  testimony  in 
her  behalf  conducing  to  show  that  soon  tJter 
her  father's  death  she  married,  and  that 
she  and  her  husband  settled  on  the  land  al- 
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lotted  to  her  In  the  dlvlBlon  of  her  father's 
estate,  and  that  the  land  so  allotted  Inclnded 
all  or  a  part  of  the  land  in  controversy,  and 
that  after  she  married  she  lived  on  this  land 
for  25  or  30  years,  and  afterwards  rented  it 
to  tenants  who  occupied  it. 

John  Hagins,  a  brother  of  appellant,  testi- 
fies tliat  his  father  had  been  in  possession 
of  the  land  in  controversy  for  many  years 
and  up  to  the  time  of  his  death,  and  that 
after  his  death,  and  when  the  land  was  par- 
titioned between  the  heirs,  he  assisted  in 
itifirifing  the  boundary  of  the  land  allotted  to 
appellants,  and  that  this  land  embraced  the 
land  from  which  the  timber  sued  for  in  this 
action  was  cut  and  removed.  He  also  tes- 
tified to  other  facts  tending  to  show  a  right 
of  recovery  in  appellants,  and  we  think  the 
evidence  of  this  witness  was  sufficient  to  at 
least  make  out  such  a  case  for  appellants  as, 
in  the  absence  of  countervailing  evidence, 
entitled  them  to  go  to  the  jury. 

It  is  said,  however,  by  counsel  for  appel- 
lees, that  the  evidence  of  this  witness,  which 
was  in  the  form  of  a  deposition,  was  not  read 
on  the  trial.  The  record  shows  that  objec- 
tion was  made  to  the  reading  of  the  deposi- 
tion of  Hagins,  and  that  the  objection  was 
overruled,  with  an  admonition  by  the  court 
to  the  Jury  to  disregard  some  statements 
made  by  the  witness,  and  the  deposition  ap- 
pears in  the  transcript  of  the  evidence,  which 
was  approved  and  certified  according  to 
law. 

We  take  the  liberty  of  suggesting,  if  there 
is  another  trial  of  the  case,  that  before  it 
is  Iiad  the  land  in  controversy  be  surveyed, 
and  that  such  other  surveys  be  made  and 
accessible  title  papers  be  filed  as  wUl  enable 
the  court  hearing  the  case  to  form  a  more 
satisfactory  opinion  as  to  the  rights  of  the 
parties  than  can  be  obtained  from  the  record 
In  its  present  condition. 

The  Judgment  is  reversed,  with  directions 
to  award  the  plalntlfts  a  new  trlaL 


COBBIN  BAMKINO  GO.  v.  BRYANT. 

(Court   of   Appeals    of   Kentucky.      Dec    12, 
1912.) 

1.  BAVKS  and  BaRKINQ  (J  164*)— DXPOBITS 
— AonOW  TO  RJBOOVBB  — BVIDBRCB  — BUFW- 
CIENCT. 

In  an  action  to  recover  a  deposit  in  a 
bank,  evidence  held  safficient  to  support  the 
finding  that  the  deposit  was  made. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankinr,  Cent  Dig.  ||  60^12,  614-633; 
Dec.  Dig.  I  1B4.»] 

2.  JjoatATioti  OF  AcnoRS  (|  66*)— Aocbual 
or  AonoRS— Demand. 

No  cause  of  action  for  the  recovery  of  a 
bank  deposit  arises  nntll  demand  and  refusal, 
and  consequently  the  statute  of  limitations  does 
not  begin  to  ran  against  a  depositor  until  re- 
fusal of  payment  on  demand;  this  being  so 
tbongh  the  bank  failed  to  credit  the  depositor 
with   a  deposit  in  his  passbook— that  failure 


not  impairing   the   right  of  the  depositor   to 
payment. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  ||  353-376;    Dec.  Dig. 

Appeal  from  Circuit  Conrt,  Whitley  County. 

Action  by  Lon  Rogers,  as  assignee  of  the 
Corbin  Banking  Company,  against  J.  F. 
Bryant,  who  counterclalmed.  Etom  a  Judg- 
ment for  defendant  on  his  counterclaim, 
plaintitr  appeals.    Affirmed. 

Stephens  ft  Steely,  of  Wllliamsbarg,  for 
appelant  Tye  A  Biler,  of  WlUiamsborg,  for 
appellee 

LASSINO,  3.  The  Corbin  Banking  Com- 
pany commenced  business  in  the  city  of  Cor- 
bin in  the  year  1002,  and  continued  its  cor- 
porate existence  until  some  time  in  January, 
1010,  when,  in  winding  up  its  afCairs,  it 
transferred  its  banking  building  and  good 
will  to  the  Whitley  National  Bank,  and  its 
assets,  in  the  way  of  notes,  accounts,  etc., 
to  one  Lon  Rogers,  who  undertook  the  col- 
lection of  these  notes  and  accounts,  and  as- 
sumed the  payment  of  the  bank's  outstand- 
ing obligations.  Among  the  claims  which 
passed  to  Rogers  was  one  against  Dr.  J.  F. 
Bryant  for  rent  of  offices  in  the  banking 
building  for  nine  months  at  |6  per  month. 
Upon  presentation,  the  doctor  declined  to  pay 
same,  upon  the  ground  that  the  bank  was 
indebted  to- him.  This  action  on  the  part  of 
the  doctor  resulted  in  the  filing  of  a  suit  in 
the  Whitley  quarterly  court  by  Rogers 
against  him  for  ^.  Shortly  thereafter  Bry- 
ant instituted  suit  in  the  circuit  court  against 
Rogers,  in  which  he  sought  to  recover  $414.- 
34,  claiming  that  this  amount  was  due  him 
on  account  of  a  deposit  of  (380.84  which  he 
had  made  with  the  bank,  and  for  which  he 
had  been  given  no  credit,  and  |26,  alleged  to 
have  been  charged  to  bis  account  without 
right.  The  trial  in  the  quarterly  court  re- 
sulted in  a  verdict  in  favor  of  Rogers.  This 
was  appealed  to  the  circuit  court,  and  the 
two  cases  were  consolidated  and  tried  to- 
gether. The  Jury  found  in  favor  of  the  doc- 
tor on  his  claim  for  $380.34,  and  in  favor  of 
Rogers  on  his  claim  for  $46,  and  the  court 
entered  Judgment  in  accordance  with  this 
finding.  Rogers  appeals,  and  seeks  a  reversal 
upon  three  grounds:  First,  that  the  court 
erred  in  instructing  the  Jury;  second,  that 
the  verdict  is  not  sustained  by  the  evidence, 
and  is  flagrantly  against  the  weight  of  the 
evidence;  and,  third,  that  the  plea  of  lim- 
itation interposed  by  Rogers  to  the  claim  of 
the  doctor  for  $380.84  sbonld  have  been  sus- 
tained. 

[1]  This  claim  for  $380.84  arose  In  the  fol- 
lowing manner:  Appellee  alleges  that  he 
made  a  deposit  in  the  bank  for  this  amonnt 
and  received  from  the  cashier  of  the  bank 
a  duplicate  deposit  slip;  and  he  produced 
this  slip,  the  genuineness  of  which  was  not 
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contested  by  appellant  Tbe  passbook  of  ap- 
pellee shows  that  he  nerer  received  credit 
on  his  account  for  this  amount  Appellant 
explains  tbe  Issual  of  this  duplicate  deposit 
ticket  and  the  failure  of  the  bank  to  give  ap- 
pellee credit  on  his  account  for  this  amount 
in  this  way:  Tbe  cashier  of  tbe  bank  testi- 
fies that  on  the  day  upon  which  this  dupli- 
cate deposit  ticket  was  Issued  appellee  came 
to  the  bank  and  borrowed  $400,  executed  a 
note  therefor,  and  that  this  $389.34  repre- 
sented the  net  proceeds  of  said  note,  after 
deducting  therefrom  the  discount  at  8  per 
cent,  for  four  months;  that  the  deposit  slip 
was  entered  on  the  file  at  the  time  tbe  trans- 
action was  had,  but  that  during  the  day,  and 
before  tbe  books  were  made  up,  appellee  re- 
turned to  the  bank  and  notified  the  cashier 
that  he  did  not  need  tbe  $400,  as  tbe  busi- 
ness transaction  in  whldi  he  contemplated 
using  it  had  fallen  through,  and  requested 
that  tbe  note  be  returned  to  him.  He  states 
that  this  was  done,  and  that  the  deposit  slip, 
which  had  been  placed  on  file,  was  torn  up 
and  destroyed  by  him,  and  on  that  account 
no  entry  whatever  was  made  of  the  matter, 
either  on  tbe  books  of  the  bank,  or  upon  ap- 
pellee's passbook.  Appellee  showed  that  the 
cashier  of  the  bank  had  never,  on  any  other 
occasion,  conducted  a  business  transaction 
for  the  bank  in  tbe  way  In  which,  he  says, 
be  did  this  with  appellee.  Appellee's  book 
bad  been  balanced  several  times  while  he 
was  doing  business  with  the  bank;  and  he 
made  no  claim,  when  it  was  so  balanced, 
that  the  showing  made  by  the  bank  was  not 
correct  It  Is  argued  from  this  that  as  no 
complaint  was  made  until  after  be  was  sued 
for  tbe  rent  it  Is  apparent  that  this  claim 
is  the  result  of  an  afterthought  And  it  Is 
insisted  that  this  position  Is  strengthened  by 
the  further  fact  that  about  the  time  the  bank 
was  going  out  of  business,  and,  in  fact  Just 
before  it  ceased  to  do  business,  appellee  paid 
an  overdraft  to  the  bank  for  something  like 
$200,  thus  practically  admitting  that  at  that 
time  he  had  no  thought  that  the  bank  was 
indebted  to  him. 

There  would  be  much  force  in  this  line 
of  argument  if  the  evidence  supported  the 
contention  upon  which  it  is  based.  We  find 
that  upon  this  point  appellee  testified  as  fol- 
lows: "About  January  3,  1910,  I  think  it  was 
— ^tbe  bank  was  then  going  out  of  business- 
Mr.  Bishop  came  and  says,  'Yon  have  over- 
drawn your  account  over  $200,'  and  I  says, 
'No,  I  don't  think  I  have,'  and  he  says:  'You 
are;  and  Mr.  Rogers  Is  going  to  take  charge  of 
the  bank,  and  I  have  been  nice  to  you,  and  we 
have  always  gotten  along,  and  I  want  you 
to  fix  it'  And  he  insisted  that  I  give  him  a 
check.  I  said,  'You  have  not  made  up  my 
passbook  properly,'  and  he  still  insisted  that 
I  give  him  a  check;  and  he  says:  'We  will 
make  up  your  passbook,  and  if  it  is  not  right 
we  will  pay  you.'     And  under  that  condi- 


tion I  gave  him  a  check  for  $200  on  some 
funds  my  wife  had  in  the  bank." 

Although  the  cashier  testified,  this  state- 
ment of  appellee,  to  the  effect  that  at  that 
time  he  was  claiming  there  was  an  error  in 
his  account,  was  not  contradicted.  With  tbe 
record  In  this  state.  It  was  the  province  of  the 
Jury  to  determine  the  rights  of  the  parties. 
The  instructions  given  by  tbe  court  presented 
the  issue  in  a  way  In  which  It  could  not  have 
been  misunderstood  by  the  Jnry.  It  was  not 
a  difficult  question ;  and  the  verdict,  as  re- 
turned by  the  jury,  clearly  shows  that  th«y 
understood  the  questions  at  issue.  There 
was  really  no  denial,  on  the  part  of  the  doc- 
tor, that  he  had  occupied  offices  in  the  bank- 
ing building  for  nine  months,  or  that  he  was 
to  iMiy  $6  per  month  therefor;  and  the  Jury  ac- 
cordingly awarded  to  appellant  this  amount 
There  was  abundant  evidence  to  support  this 
finding ;  and  no  Just  complaint  can  be  made 
of  the  jury  because  it  accepted  the  evidence 
of  appellee  upcm  this  point  as  true,  rather 
than  that  of  appellant  and  his  witnesses. 

Other  minor  errors  are  complained  of,  in 
brief,  by  counsel  for  appellant;  bnt  upon 
the  whole  case  we  are  satisfied  that  be  was 
given  a  fair  opportunity  to  present  his  case 
to  the  Jury;  and,  no  reversible  error  being 
presented  in  the  record,  the  Judgment  must 
be  affirmed,  unless  the  plea  of  tbe  statute  of 
limitation  is  well  taken. 

[2]  Tbe  duplicate  deposit  slip,  issued  to  ap- 
pellee by  the  cashier  of  the  bank,  showed  that 
appellee  had  deposited  in  bank,  on  that  date, 
the  sum  of  $389.34.  It  is  Insisted  for  appe- 
lant that  as  more  than  five  years  had  elapsed 
from  the  date  of  tbe  deposit  before  demand 
was  made  by  api>eUee  for  this  money,  his 
right  to  recover  is  barred.  This  i>ositlon  is 
not  sound.  No  cause  of  action  arises  for  the 
recovery  of  a  demand  bank  deposit  until  aft- 
er it  has  been  demanded  and  Its  payment  has 
been  refused.  Clark  v.  Farmers'  National 
Bank,  124  Ky.  063,  99  S.  W.  674,  30  Ky.  Law 
Rep.  738.  Tbe  statute  of  limitation  does  not 
therefore,  begin  to  run  against  a  depositor 
in  favor  of  a  bank  until  he  makes  demand 
for  the  money  and  payment  is  refused.  Koel- 
zer  V.  First  National  Bank,  126  Wis.  695, 
104  N.  W.  838,  2  L.  R.  A.  (N.  S.)  671,  110  Am. 
St  Rep.  870,  4  Ann.  Cas.  1144;  Howell  v. 
Adams,  68  N.  Y.  314.  Appellee  nevec^  at  any 
time  until  the  suit  was  instituted,  made  de- 
mand for  this  money;  and  he  states  the  rea- 
son why  he  failed  to  do  so  was  that  by  an 
oversight  he  did  not  notice  that  he  had  not 
been  given  credit  for  this  money  on  bis  bank 
book.  In  response  to  this  explanatimi,  it  Is 
insisted  for  appellant  that  appellee  Is  not  en- 
titled to  recover,  because  he  should  have  dis- 
covered that  by  fraud  or  mistake,  the  bank 
had  failed  to  give  him  credit  for  this  money 
before  tbe  lapse  of  more  than  five  years  from 
the  date  upon  which  he  was  entitled  to  have 
credit  for  same.  This  contention  of  appellant 
need  not  be  considered,  for  the  reason  that 
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tbere  Is  do  effort  to  recover  on  tbe  ground  of 
fraud  or  mistake.  It  was  not  necessary,  so 
far  as  appellee  was  concerned,  that  the  rec- 
ord of  the  deposit  of  this  money  should  hare 
been  entered  upon  his  passbook.  Evidently 
be  did  not  have  his  passbook  with  him  at 
the  time  the  deposit  was  made,  and  the  dup- 
licate deposit  slip  served  to  take  the  place 
of  the  entry  In  his  passbook.  The  failure  of 
the  bank  to  enter  this  deposit  upon  its  books 
or  the  passbook  is  no  defense  for  its  refusal 
to  pay  upon  demand,  if,  in  fact,  the  deposit 
was  made  by  appellee  In  said  bank;  and  of  this 
question  the  jury  was  the  Judge.  The  plea  of 
the  statute  of  limitation  presenting  no  de- 
fense to  the  cause  of  action,  the  trial  court 
properly  sustained  a  demurrer  thereto. 

T7pon  a  consideration  of  tbe  whole  case,  we 
And  no  ground  for  disturbing  the  Judgment 
of  the  lower  court;  and  it  is  therefore  af- 
firmed. 


BIEGEB  et  sL  ▼.  SCHTTLTE  &  EICHEB 

et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  10,  1912.) 

1.  Hechaj«ics'  Likns  ({  164*)— LiKN  or  Sub- 
contractors AKb  Materiauien. 

Subcontractors  and  materialmen  have  a 
lien  on  a  bnilding  to  the  extent  of  the  amount 
for  which  the  contractor  was  entitled  to  a  lien. 
CEd.  Note. — For  other  cases,  see  Mechanics' 
IJens,  Cent  Dig.  H  285-296;  Dec.  Dig.  | 
164.*] 

2.  Mecrarics'  liiERS  (i  115*)— Lien  or  Sub- 
contractors AND  Materialmen — Payment 
to  Contractor. 

Sobcontracton  and  materialmen  are  enti- 
tled to  a  lien  for  the  work  done  and  material 
fumlBhed  in  the  erection  of  a  buildine,  although 
the  owner  thereof  has  paid  the  full  contract 
price;  tbe  only  limitation  upon  such  right  be- 
ing that  the  sum  total  of  their  claims  shall  not 
exceed  tlie  contract  price. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  ||  150-159;  Dec.  Dig.  | 
115.*] 

8.  3vmY  (i  13*) — BRIGHT  TO  Tbiai  by  Jury— 
Leoal  or  Eqottablb  AcnoN  —  CoNSTira- 
TioNAL  Provisions. 

Const  i  7,  which  declares  that  tbe  right 

of  trial  by  Jury  shall  remain  inviolate,  does  not 

Sarantee  the  right  to  a  ^ury  trial  of  issues  of 
:t  arising  in  every  equity  case,  but  in  those 
cases  in  which,  at  common  law,  a  litigant  was 
entitled  to  a  Jury  trial ;  and  in  cases  of  purely 
equitable  cognizance  a  trial  by  Jury  is  not  a 
matter  of  right,  but  is  within  the  discretion  of 
tbe  chancellor. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  11  35-83;   Dec  Dig.  {  13.*] 

4.  Jury  ({  14*1 — Right  to  Trial  by  Jury— 
Legal  or  Equitable  Actions— Enforce- 
ment of  Mechanics'  Liens. 

Civ.  Code  Prac.  {  12,  provides  that  in  an 
equitable  action,  properly  commenced  as  such, 
ettiier  party  may  on  motion  have  the  case  trans- 
ferred for  the  trial  of  any  issue  concerning 
which  he  is  entitled  to  a  jury  trial.  Ky.  St 
II  2471,  2472,  2473,  provide  that  a  proceeding 
to  enforce  a  mechanics'  lien  shall  be  an  equi- 
table one  conducted  as  other  proceedings  in 
equity  in  similar  cases,  except  as  otherwise  pro- 
vided, and  that  after  10  days  from  the  filing  of 
the  petition,  the  clerk  shall  refer  the  case  to  a 


commissioner  and  deliver  to  him  the  pleadings 
and  papers  In  the  suit;  that  the  commissioner 
shall  hear  all  persons  claiming  liens  against 
the  property,  with  a  right  to  the  owner  to  con- 
test any  claim  presented,  and  audit  the  claims 
and  re^rt  the  amount  to  each  claimant  with 
the  evidence  on  which  each  claim  is  allowed. 
Held,  that  the  purpose  of  the  statute  was  to 
provide  a  speedy  method  of  determining  the 
validity  of  asserted  liens  at^nst  the  property, 
and  that  questions  as  to  whether  alleged  de- 
fects were  properly  chargeable  to  any  of  the 
lien  claimants,  and,  If  so,  the  extent  to  which 
their  liens  should  be  abated,  were  not  intended 
to  be  tried  by  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  li  40-80,  66-83;   Dec  Dig.  |  14.*] 

5.  Appeal  and  Ebror  (|  1170*) — Review— 
Error  Affecting  a  Substantial  Right. 

In  view  of  Civ.  Code  Prac  |  756,  provid- 
ing that  no  judgment  shall  be  reversed  for  er- 
ror at  the  trial  not  affecting  the  substantial 
rights  of  the  appellant  the  Court  of  Appeals, 
though  doubtful  as  to  whether  tbe  chancellor 
erred  in  not  transferring  issues  for  trial  by 
jury,  will  not  direct  a  reversal  if  it  finds  the 
findings  and  judgment  of  the  chancellor  to  be 
correct 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032.  4066,  4075.  4008. 
4101,  4464,  4640-4546;   Dec  Dig.  |  1170.*] 

6.  Mechanics'  Liehb  ({  111*)— Lixn  or  Sub- 
contractor —  Effect  or  Claim  Against 
Contractor  fob  Beeaob. 

Subcontractors  and  materialmen  who  per- 
form work  on  a  building  as  required  by  the 
specifications,  and  furnish  material  to  the  con- 
tractor of  the  quality  called  for  by  the  contract, 
are  entitled  to  liens  without  regard  to  the  char- 
acter of  work  done  by  the  contractor  himself 
or  other  subcontractors  or  materialmen ;  the 
only  limitation  upon  their  right  being  that 
the  total  of  all  the  liens  shall  not  exceed  the 
contract  price. 

[Ed.  Note. — 'For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  144-146;  Dec.  Dig.  | 
111.*] 

Appeal  from  Circnlt  Oonrt,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Schulte  &  Etcher  and  others 
against  Elizabeth  Rleger  and  others  to  en- 
force mechanics'  Hens.  Judgment  for  plain- 
tiffs, and  defendants  appeaL    Affirmed. 

F.  J.  Hanlon,  of  Covington,  for  appellants. 
Frederick  W.  Schmltz  and  M.  M.  Dnrrett. 
both  of  Covington,  and  Fred  B.  Bassman 
and  George  Veitb,  bot&  of  Newport,  for  ap- 
pellees. 

LASSINO,  J.  Elizabeth  and  Amelia  Rle- 
ger entered  Into  a  contract  with  Adam  Labn- 
er  by  which  he  undertook  to  erect  a  build- 
ing for  them  in  Latonia,  Ky.,  according  to 
certain  plans  and  specifications,  for  $4,730. 
He  sublet  a  large  part  of  the  work,  and 
bought  the  material  used  In  the  building 
from  various  firms  and  Individuals.  Lyman 
Walker,  an  architect,  prepared  the  plans 
and  gpecifications  and  superintended  the 
building.  The  owners  advanced  to  the  con- 
tractor money  from  time  to  time,  as  tbe 
work  progressed,  until  the  buUding  was  com- 
pleted, at  which  time  they  had  paid  to  him 
13,031.38.  It  appears  that  certain  of  the 
subcontractors   and   materialmen    were   not 
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pold.  Tliey  filed  mechanics'  and  material- 
men's liens  against  tbe  property,  and  later 
Instituted  salts  in  wbich  they  sought  to  have 
the  property  sold  and  the  proceeds  applied 
to  the  discbarge  of  the  debts  due  them. 
Shortly  thereafter,  while  these  suits  were 
pending,  the  Rieger  sisters  filed  suit  against 
the  contractor  In  which  they  sought  to  re- 
cover damages  alleged  to  have  been  sustained 
by  them  by  reason  of  his  failure  to  erect 
the  building  according  to  the  plans  and  speci- 
fications under  which  he  contracted  to  do  the 
work.  They  set  up  the  particulars  in  which 
tbe  building  failed  to  conform  to  the  require- 
ments of  the  plans  and  specifications,  and 
sought  to  set  off  this  claim  of  unliquidated 
damages  for  |1,643.50  against  the  liens  which 
the  subcontractors  and  materialmen  were  as- 
serting against  their  property,  and  asked  that 
the  suit  filed  by  them  be  consolidated  with 
those  filed  by  the  Embcontractors  and  ma- 
terialmen, and  the  issues  of  fact  be  trans- 
ferred to  the  common-law  docket  for  trial 
by  a  Jury.  These  motions  were  overruled. 
The  answer  of  appellants  to  the  claims  as- 
serted by  the  subcontractors  and  materialmen 
was,  in  all  material  respects,  the  same  as  the 
claim  set  up  In  their  petition  for  damages 
against  the  contractor.  Proof  of  claims  was 
heard  before  the  master,  and  in  due  time  be 
reported  his  findings.  In  this  report  he  sus- 
tained tbe  claim  of  each  of  the  subcontrac- 
tors and  materialmen.  On  exceptions  to  this 
report,  the  Rieger  sisters  again  asked  that 
the  question  of  fact  raised  in  the  pleadings 
be  submitted  to  a  jury  for  its  determination. 
This  motion  was  overruled.  Upon  considera- 
tion of  the  case,  on  exceptions  to  the  master's 
report,  the  court,  with  some  slight  changes, 
found  that  the  report  was  correct,  and  sub- 
ject to  these  minor  errors,  which  were  elim- 
inated, the  report  was  confirmed,  and  Judg- 
ment entered,  giving  to  each  of  the  claimants 
a  lien  upon  the  property  for  tbe  amounts  so 
adjudged  to  him,  and  directed  It  sold  in 
satisfaction  thereof.  The  owners  appeal,  and 
seek  a  reversal  upon  two  grounds.  It  Is 
insisted  for  them,  flifet,  that  they  were  en- 
titled to  a  trial  by  jury  of  the  issue  made 
between  them  and  the  subcontractors  and 
materialmen,  and  that  the  failure  of  tbe 
court  to  grant  them  a  jury  trial  was  a  vio- 
lation of  that  right  guaranteed  to  them  by 
section  7  of  the  Constitution,  and  expressly 
anthorlced  by  section  12  of  the  Code  of  Prac- 
tice; and,  second,  that  the  finding  of  the 
chancellor  on  the  disputed  question  of  fact 
Is  not  supported  by  the  evidence,  and  his 
judgment  should  be  reversed  for  this  reason. 
The  record  shows  that  there  were  nine 
subcontractors  and  materialmen  who  assert- 
ed claims  for  liens,  amounting  in  the  aggre- 
gate to  about  $2,070.  The  owners  claim  that 
the  contract  price  of  |4,730  should  be  abated 
by  the  sum  of  f  1,643.  This  amount  was  baa- 
ed upon  the  following  Items:  Damage  suf- 
fered because  the  foundation  was  built  some 


12  to  16  Inches  higher  than  it  should  have 
been,  $1,000;  cost  of  four  additional  steps 
necessitated  by  the  higher  foundaticm,  $10; 
two  copings  or  gratings  left  out,  $20;  extra 
dirt  left  out,  $14.70;  cementing  cellar  erro- 
neously left  out  of  contract,  $98.30;  defective 
millwork,  stair  work,  flooring,  glass,  plumb- 
ing, roofing,  and  electric  work  damaged,  $500. 
It  will  thus  be  seen  that  if  appellants'  con- 
tention be  sustained  in  toto,  the  contractor, 
if  he  had  been  paid  nothing,  would  be  enti- 
tled to  a  lien  upon  the  building  for  $3,087; 
this  being  the  contract  price,  less  the  amount 
which  appellants  claim  Is  due  them  because 
of  the  damage  In  the  construction  of  tbe 
building. 

[1]  The  subcontractors  and  materialmen 
have  a  lien  upon  the  building  to  tbe  extent 
of  the  amount  for  which  the  contractor  was 
entitled  to  a  lien.  Counsel  for  appellants 
seems  to  recognize  this  principle  as  correct, 
but  Insists  that,  inasmuch  as  the  contractor 
was,  during  the  progress  of  the  work,  paid 
something  more  than  $3,000.  his  lien  or  right 
to  a  Hen  has  been  canceled;  and  brace  the 
subcontractors  and  materialmen  are  not  en- 
titled to  liens,  although  they  had  not  been 
paid.    This  is  not  the  law. 

[2]  The  subcontractors  and  materialmen 
are  entitled  to  a  lien  for  the  work  done  and 
material  furnished  in  the  erection  of  a  build- 
ing, although  the  owner  thereof  has  been 
paid  the  full  contract  price.  The  only  lim- 
itation upon  the  right  of  the  subcontractor 
and  materialman  Is  that  the  sum  total  of 
their  claims  may  not  exceed  the  contract 
price.  If  the  owner  settles  with  the  con- 
tractor, and  leaves  the  claim  of  the  subcon- 
tractor or  materialman  unsatisfied,  under  the 
plain  provlsibn  of  the  statute,  he  is  bound  to 
pay  them  although  the  effect  of  this  may  be 
to  require  him  to  pay  twice  for  tbe  building. 
It  is  no  defense  to  the  claim  of  the  subcon- 
tractor or  materialman,  who  has  complied 
with  the  requirements  of  tbe  statutes  and 
whose  work  and  material  are  of  tbe  standard 
as  to  quality  and  kind  called  for  in  the  con- 
tract, that  the  owner  had  paid  the  contractor. 
Hence  there  are  really  but  two  questions 
raised  by  the  pleadings  in  this  case.  First, 
were  the  defects  in  tbe  building,  set  up  and 
relied  upon  by  appellants,  such  as  were  prop- 
erly chargeable  to  any  of  the  subcontractors 
and  materialmen  who  were  asserting  these 
liens;  and,  second,  if  so,  to  what  extent 
should  their  Hens  be  abated?  These  are  thts 
questions  which  counsel  foi*  appellants  insists 
should  have  been  submitted  to  tbe  jury.  The 
Hen  of  a  subcontractor  or  a  materialman  Is 
a  creature  of  the  statute.  In  the  absence  of 
a  statute,  they  have  no  Hen  unless  there  ex- 
isted some  contractual  relation  between  them 
and  the  owner  of  the  building. 

[3, 4]  An  examination  of  the  statute  creat- 
ing the  lien  discloses  the  fact  that  provision 
is  made,  not  only  for  establishing  and  per- 
fecting the  lien,  but  also  for  tbe  method  to 
be  pursued  in  enforcing  it   It  Is  an  equitable- 
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proceedlpg,  and  it  Is  apparent  that  tbe  Leg- 
islature did  not  Intend  that  tbe  metbod  of 
procedure,  in  cases  arising  under  this  act, 
should  be  the  same  as  those  prevailing  in  or- 
dinary equitable  actions.  If  8o»  there  was 
no  necessity  for  providing,  in  detail  in  tbe 
act,  for  tbe  preparation  of  tbe  case  for  trial; 
but  it  would  have  been  sufficient  to  say,  after 
providing  for  tbe  creation  of  the  lien,  that, 
in  tbe  enforcement  thereof,  the  procedure 
should  be  the  same  as  In  other  equitable  ac- 
tions. Tbe  very  fact  that  tbe  Legislature 
provided  for  a  different  coarse  is  tbe  best 
evidence  that  It  was  not  contemplated  that 
the  mode  of  procedure  governing  ordinary 
equitable  actions  should  control.  If  appel- 
lants were  entitled  to  have  tbe  questions  of 
fact  raised  by  tbe  pleadings  determined  by  a 
Jury,  they  were  likewise  entitled  to  have  the 
witnesses,  by  whom  tbe  claims  were  either 
established  or  refuted,  appear  in  person  be- 
fore tbe  Jury;  a  course  which,  it  is  apparent, 
the  Legislature  did  not  contemplate  should 
be  pursued,  else  tbe  act  would  not  have  pro- 
vided that  the  proof  shall  be  taken  before  the 
commissioner.  Section  2471.  after  providing 
that  the  action  shall  be  in  equity  and  con- 
ducted as  other  proceedings  in  equity  in  sim- 
ilar cases,  bab  the  following  proviso:  "Ex- 
cept as  otherwise  provided  herein."  Now 
this  exception  clearly  has  reference  to  tbe 
mode  of  procedure,  for,  further  along  In  the 
act,  we  find  that  it  provides:  "After  tbe  ex- 
piration of  10  days  from  tbe  filing  of  tbe  peti- 
tion, the  clerk  shall  draw  up  an  order  refer- 
ring tbe  case  to  tbe  master  commissioner  of 
the  court  and  file  the  same  with  tbe  petition, 
and  deliver  to  the  commissioner  the  plead- 
ings and  papers  of  the  suit,  and  make  a  mem- 
orandum thereof  in  his  minute  book."  This 
anttaority  on  tbe  part  of  tbe  clerk  to  refer 
the  case,  after  tbe  expiration  of  10  days,  to 
the  master  commissioner  is  not  In  accord 
with  the  practice  in  ordinary  equitable  ac- 
tions. Section  2472  provides  that  the  com- 
mlaaloner,  upon  receiving  his  commission, 
«taaU  at  once  ascertain  tbe  names  of  the  per- 
A>ns  who  have  filed  liens  with  the  clerk  of 
the  county  court  against  tbe  property  sought 
to  be  subjected,  and  shall  fix  a  time  and  place 
for  hearing  proof,  showing  claims  against  the 
property.  All  persons  holding  liens  against 
tbe  property,  of  whatever  kind  or  character, 
are  thereupon  required  by  the  commissioner 
to  present  same,  with  tbe  evidence  supporting 
them.  The  act  provides  that  the  owner  of 
tbe  property,  or  any  other  person  whose  in- 
terest may  be  affected  by  the  suit,  may  con- 
test any  claim  presented ;  that  is,  the  master 
commissioner  is  expressly  authorize  to  bear 
proof  in  support  of  or  against  the  validity  of 
any  claim  presented.  Section  2473  clothes 
the  commissioner  with  ample  power  to  bring 
before  him  witnesses  whose  testimony  may 
be  desired.  Tbe  act  further  provides  that, 
after  having  heard  proof  on  all  claims,  it 
shall  be  tbe  duty  of  tbe  commissioner  to 
pndlt  tbe  accounts  and  make  a  reitort,  show- 


ing tbe  amount  due  each  claimant,  tbe  na- 
ture and  character  of  the  respective  claims, 
and  the  evidence  upon  which  each  claim  was 
allowed.  Tbe  evident  aim  of  tbe  Legislature, 
in  the  enactment  of  this  statute,  was  to  pro- 
vide a  speedy  method  of  determining  tbe 
validity  of  claims  asserted  as  liens  against 
tbe  property;  and  it  is  apparent  that,  in  di- 
recting tbe  evidence  to  be  taken  before  the 
commissioner,  tbe  questions  of  fact  arising 
out  of  disputes  over  tbe  claims  thus  present- 
ed were  not  intended  to  be  tried  by  a  Jury. 

Appellants'  counsel,  being  of  opinion  that 
be  was  entitled  to  a  Jury  trial,  did  not  at 
first  appear  before  tbe  master  at  bis  sittings, 
and  Introduced  no  evidence  contesting  tbe 
validity  of  tbe  claims  presented,  nor  was  any 
exception  filed  to  the  report  of  the  commis- 
sioner. The  chancellor,  upon  perceiving  the 
error  into  which  counsel  for  appellants  bad 
fallen  and  with  tbe  evident  purpose  of  doing 
full  Justice  between  tbe  parties,  set  aside 
the  confirmation  of  the  report  on  claims  and 
again  referred  the  case  to  tbe  master,  giving 
each  side  a  limited  time  in  which  to  present 
their  evidence.  This  order  was  entered  over 
tbe  objection  of  tbe  claimants.  In  obedience 
to  this  order,  tbe  commissioner  heard  such 
evidence  as  was  offered,  and  again  rejported 
his  finding.  There  is  no  complaint  that  any 
evidence  which  appellant  had  bearing  upon 
the  question  was  not  presented  to  tbe  com- 
missioner, or  that  they  were  not  given  ample 
opportunity  to  present  their  defense  to  these 
claims  when  tbe  evidence  was  being  taken 
by  the  commissioner.  Their  sole  complaint 
is  that  they  were  entitled  to  have  the  value 
of  this  evidence  weighed  and  determined  by 
a  Jury,  rather  than  by  the  chancellor.  There 
is  no  merit  in  this  contention.  The  Constita- 
tlon  does  not  guarantee  to  a  litigant  the 
right  to  a  trial  by  Jury  of  issues  of  fact 
arising  in  every  equity  case,  but  in  those 
cases  to  which,  at  common  law,  be  was  en- 
titled to  a  Jury  trial.  This  being  an  equitable 
action  and  properly  commenced  as  such,  the 
right  of  appellants  to  have  tbe  issues  of  fact 
raised  in  the  pleadings  transferred  to  tbe 
common-law  docket  for  trial  is  controlled 
by  section  12  of  the  Code  of  Practice,  which 
provides:  "In  an  equitable  action,  properly 
commenced  as  such,  either  party  may,  by  mo- 
tion, have  tbe  case  transferred  to  tbe  ordi- 
nary docket  for  tbe  trial  of  any  l^sue  con- 
cerning which  be  is  entitled  to  a  Jury  trial. 
•  •  •"  This  raises  the  question,  Are  the 
Issues  which  appellants  sought  to  have  tried 
by  a  Jury  such  as,  under  the  facts  of  this 
case,  they  were  entitled  to  have  submitted 
to  a  Jury? 

In  Carder  v.  Welsenburgb,  95  Ky.  136, 
23  S.  W.  964,  15  Ky.  Law  Rep.  497,  the  dis- 
tinction between  that  class  of  cases  in  which, 
under  the  constitutional  guaranty,  a  litigant 
is  entitled  to  have  a  Jury  trial,  and  that 
class  in  which  be  is  not,  is  clearly  drawn. 
It  is   there  said:    "If  tbe  equitable  right 
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dei>end8  upon  the  dectelon  of  legal  Issues, 
concerning  which  the  party  Is  entitled  to  a 
Jury  trial,  the  case,  on  motion,  should  be 
transferred  as  a  matter  of  right  to  the  com- 
mon-law docket  to  be  tried  by  Jury.  The 
court  has  not  right  to  refuse  such  transfer 
unless  the  case  be  purely  equitable,  in  which 
case  it  has  discretionary  power  as  to  the 
transfer,  and  may,  at  its  discretion,  obtain 
the  advisory  aid  of  a  Jury  In  coming  to  a 
correct  conclusion  upon  any  question  of  fact 
involved  in  the  issues  to  be  tried.  The  Con- 
stitution of  this  state  guarantees  the  right 
of  Jury  trial.  This  means  a  trial  according 
to  the  course  of  the  common  law,  and  se- 
cures the  right  only  In  cases  where  a  Jury 
trial  was  customarily  used  at  common  law; 
but  in  cases  of  purely  equitable  cognizance 
8  trial  by  Jury  is  not  a  matter  of  right,  but 
it  Is  addressed  to  the  discretion  of  the  chan- 
cellor." In  the  later  case  of  Comlngor  t. 
Lonlsville  Trust  Cto.,  128  Ky.  697,  108  S.  W. 
960,  111  S.  W.  681,  83  Ky.  Law  Rep.  68, 
884, 129  Am.  St  Rep.  322,  this  court  disposed 
of  a  similar  question  In  the  following  lan- 
guage: "The  Constitution  secures  to  a  liti- 
gant the  right  of  trial  by  Jury  only  in  cases 
where  such  right  existed  at  common  law." 
This  case  being  purely  equitable  and  the  pro- 
ceeding being  unknown  to  the  common  law, 
the  chancellor  did  not  err  in  declining  to  en- 
tertain the  motion  to  transfer  the  action  to 
the  common-law  docket  for  a  trial  of  the  is- 
sues of  fact  by  a  Jury. 

[5]  But,  if  we  were  less  certain  of  our  posi- 
tion upon  this  point,  we  would  not  direct  a 
reversal  of  the  case  if,  upon  examination, 
we  find  the  findings  and  Judgment  of  the 
chancellor  to  be  correct;  for,  under  section 
766  of  the  Code  of  Practice,  no  Judgment 
should  be  reversed  for  error  occurring  dur- 
ing the  progress  of  the  trial  that  did  not 
affect  the  substantial  rights  of  the  complain- 
ing litigant 

[I]  This  brings  us  to  the  second  ground 
relied  upon  for  reversal,  to  wit  that  the 
Judgment  of  the  Chancellor  is  not  supjtorted 
by  the  evidence.  Appellants,  in  the  prepara- 
tion of  the  case  for  trial  and  In  the  Intro- 
duction of  evidence,  based  their  defense  upon 
the  idea  that  these  claimants  were  not  en- 
titled to  recover  because  the  contractor  him- 
self could  not  do  so.  It  was  not  seriously 
contended  that  the  particular  defects  in  the 
building,  set  up  and  relied  upon  as  support- 
ing the  claim  for  damages,  are  properly 
chargeable  to  the  accounts  of  these  i)artlcu- 
lar  claimants,  and  Indeed  the  evidence  shows 
that  they  are  not  Appellants  may  have  a 
Just  ground  of  complaint  as  to  the  contractor 
and  others  who  furnished  material  or  labor, 
but  with  those  questions  these  litigants 
have  no  concern.  The  sole  question  for  deter- 
mination in  this  case  Is,  Was  the  material 
furnished  by  these  claimants  of  the  quality 
caUed  for  In  the  contract  and  did  the  work. 


performed  on  the  buildings  by  the  suboon- 
tractors,  conform  to  the  requirements  of  the 
speclflcatlona?  If  so,  they  were  oitltled  to 
a  Judgment  for  the  respective  amounts  claim- 
ed by  them,  without  regard  to  the  character 
of  work  done  by  the  contractor  himself  or 
other  subcontractors  or  materialmen.  As 
stated,  the  only  limitation  uix>n  their  right 
Is  that  the  sum  total  of  all  the  liens  shall 
not  exceed  the  contract  price. 

We  have  examined  the  record  with  care 
and  find  that,  by  a  decided  preponderance, 
the  evidence  supports  the  finding  of  the  chan- 
cellor in  every  particular  as  to  the  claim  of 
each  of  the  appellees. 

The  Judgment  is  therefore  afllrmed. 


STEWART'S  ADM'R  v.  OHIO  RIVER  CON- 
TRACT CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  12,  1912.) 

1.  Mabteb  and  Servant  (|  278*)— Injurixs 
TO  Servant — Safe  Place  to  work— Dak- 
GERO'Ds  Appliance. 

In  an  action  for  the  death  of  an  employ^, 
drowned  while  rowing  a  boat  across  a  river, 
evidence  held  to  show  that  the  employer  was 
not  guilty  of  a  breach  of  duty  in  fifUUng  to 
warn  and  instruct  the  servant,  who  was  a  skill- 
ful  oarsman,  of  a  dangerous  appliance. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  864-872,  977;  Dec  Dig. 
I  27a*] 

2.  Mastbb  and  Servant  (|  279*)— Injusisb 
TO  Servant— Neguoxnce  of  Fosbvan— 
Nbbducss  Flaoino  OF  Servant  in  Place 
OF  Danoxe. 

In  an  action  for  the  death  by  drowning  of 
an  employe  while  rowing  a  boat  across  a  river, 
evidence  held  to  show  no  failure  of  a  foreman 
seated  in  the  bow  of  the  l>oat  to  exercise  care 
to  prevent  the  deceased  from  needlessly  and 
recklessly  placing  himself  in  a  place  of  danger. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  973-976,  978-880;  Dee. 
Dig.  I  279.*J 

Appeal  from  Circuit  Court  Estill  County. 

Action  by  Ellsha  Stewart's  administrator 
against  the  Ohio  River  Contract  Company 
and  others.  From  a  Judgment  for  defendanta 
on  a  directed  verdict  plaintiff  appeals.  Af- 
firmed. 

W.  H.  LUly,  of  Irvine,  Grant  E.  Lilly,  of 
Richmond,  and  Clarence  Miller,  of  Irvine, 
for  appellant  Jouett  &  Jouett,  of  Winches- 
ter, and  Rlddell  ft  Frioid,  of  Irvine,  for  ap- 
pellees. 

CARROLL,  3.  [1,2]  This  action  was 
brought  by  the  administrator  of  Ellsha  Stew- 
art against  the  Ohio  River  Contract  Com- 
pany, R.  J.  Armstrong,  Robert  Vandevender, 
and  George  Koehler  to  recover  damages  for 
the  death  of  Stewart  who  was  drowned 
while  attempting  to  cross  the  Kentuclty  riv- 
er in  a  small  boat  At  the  time  of  his  death 
Stewart  was  between  16  and  16  years  old, 
and  was  engaged  as  a  day  laborer  by  the 
contract   company.     Vandevender    was    the 
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foranuin  of  the  company  In  charge  of  a 
crev  of  men,  of  whom  Stewart  was  one, 
and  Koebler  was  the  owner  of  a  small  gas- 
oline boat  with  which  the  boat  Stewart  was 
rowing  at  the  time  of  his  death  came  In 
contact  The  petition  averred  that  his  death 
was  caused  by  the  Joint  and  several  negli- 
gence of  the  defendants.  The  action  was 
dismissed  as  to  R.  J.  Armstrong,  and  the 
record  shows  that  a  general  demurrer  of 
George  Koebler  to  the  petition  was  sustain- 
ed, with  leave  to  amend,  and  thereupon  the 
plalntur  filed  an  amended  petition  against 
Koehler,  in  which  be  averred.  In  substance, 
that,  when  the  boat  being  rowed  by  Stewart 
came  near  the  gasoline  boat  owned  and  op- 
erated by  Koehler,  the  stem  wheel  of  the 
gasoline  boat  was  In  rapid  motion,  but  Koeh- 
ler did  not  by  himself  or  employes  ke^  a 
lookout  to  avoid  Injury  to  other  craft  using 
the  river,  although  he  knew  that  Stewart  and 
his  companions  were  In  a  small  rowboat, 
and  that  this  boat  was  close  to  his,  and  that 
he  negligently  and  carelessly  failed  to  ke^ 
a  lookout  for  the  boat  rowed  by  Stewart, 
and  negligently  failed  to  stop  the  wheel  of 
his  boat  In  time  to  avert  the  danger  to  the 
small  boat,  which  was  strnck  by  the  revolv- 
ing wheel.  To  this  amended  petition  a  de- 
murrer was  also  sustained,  and,  declining  to 
plead  further,  the  petition  against  Koehler 
as  amended  was  dismissed,  to  which  excep- 
tion was  taken.  After  this  the  case  went 
to  trial  before  a  Jury,  and  upon  conclusion 
of  the  evidence  for  the  plalntUt  the  trial 
court  directed  the  Jury  to  return  a  verdict  in 
favor  of  the  defendants,  Vandevender  and 
the  contract  company.  The  correctness  of 
this  ruling  is  the  only  question  before  us  on 
this  appeal,  as  we  do  not  understand  coun- 
sel to  complain  of  the  ruling  sustaining  the 
draraner. 

The  evidence  shows  that  Stewart  at  the 
time  of  his  death  was  an  Intelligent  and 
able-bodied  boy,  between  IB  and  16  years 
old,  and  that  he  had  be«i  working  for  the 
contract  company  as  a  laborer,  getting  a 
man's  wages,  for  about  four  months  before 
his  death.  The  contract  company  was  en- 
gaged in  building  a  dam  for  the  United 
States  government  on  the  Kentucky  river, 
and  on  the  day  of  the  accident  Stewart  and 
other  employes  of  the  contract  company,  un- 
der Vandevender  as  foreman,  were  working 
on  the  south  side  of  the  river.  At  noon  on 
this  day  several  of  the  laborers,  together 
with  Stewart  and  Vandevender,  crossed  the 
river  In  a  "John  boat"  for  the  purpose  of 
eating  dinner  on  the  north  side  of  the  river. 
While  they  were  engaged  In  eating  dinner  a 
fleet  of  logs,  about  300  feet  long  and  some  40 
feet  wide,  passed  through  the  lock,  and  was 
stationed  In  the  river  opposite  the  point 
where  the  men  were  eating  their  dinner,  and 
between  them  and  the  place  at  which  they 
worked  on  the  south  side.  After  they  had 
flnialied  their  dinner,  they  started  back  to 


their  work,  and  to  avoid  lifting  the  "John 
boat,"  which  was  attached  to  the  north 
bank,  across  the  fleet  of  logs,  they  concluded 
to  row  it  down  the  north  bank  to  the  end 
of  the  fleet  and  thence  across  the  river.  At 
this  time  the  fleet  was  stationary  in  the 
river,  one  end  of  it  being  attached  by  a  cable 
to  the  lock  through  which  It  had  Just  pass- 
ed, and  at  the  other  end  of  the  fleet,  around 
which  the  laborers  had  to  go  in  their  little 
boat,  there  was  a  stem  wheel  gasoline  boat 
In  charge  of  Koehler.  For  the  purpose  of 
giving  the  laborers  space  in  which  to  row 
their  boat  down  the  north  bank  to  the  end 
of  the  fleet,  Koehler,  with  his  gasoline  boat, 
which  was  attached  to  the  end  of  the  fleet, 
pushed  it  out  from  the  north  bank,  and 
Stewart  and  his  companions  started  in  the 
"John  boat"  down  the  river,  between  the* 
north  bank  and  fleet,  for  the  purpose  of 
crossing  the  river  when  they  reached  the  end 
of  the  fleet  Stewart  was  seated  near  the 
center  of  the  boat,  rowing  It,  with  his  back 
to  the  prow,  and  facing  Curt  Edwards.  Jim 
Stewart  was  In  the  prow  of  the  boat  and 
Robert  Vandevender  was  in  the  stem. 

All  of  the  witnesses  testify  that  Stewart 
rowed  down  alongside  the  fleet,  and,  when 
a  few  feet  below  the  gasoline  boat,  turned 
to  go  across  the  river.  After  the  turn  was 
made,  or  when  It  was  being  made,  the  re- 
volving stern  wheel  of  the  gasoline  boat 
struck  the  "John  boat,"  causing  It  to  sink. 
When  this  occurred,  Stewart  and  some  of 
the  others  Jumped  into  the  river,  and  Stew- 
art was  drowned.  The  uncontradicted  evi- 
dence shows  that  Stewart  was  used  to  the 
river,  in  the  habit  of  rowing  this  boat  And 
was  fully  competent  to  manage  it  It  is  also 
shown,  without  contradiction,  that  when  he 
undertook  to  row  the  boat  across  the  river, 
as  he  had  been  accustomed  to  doing,  he  did 
so  without  instruction  or  direction  from 
Vandevender  or  any  one  else.  There  is  real- 
ly no  conflict  in  the  evidence  except  on  one 
point;  and  that  Is,  whether  the  wheel  of 
the  gasoline  boat  was  suddenly  started  when 
the  "John  boat"  came  close  to  it  on  its  way 
across  the  river,  or  whether  it  was  revolving 
from  the  time  the  "John  boat"  started.  One 
witness  testified  that  when  the  "John  boat" 
made  a  turn  to  go  across  the  river  the  wheel 
of  the  gasoline  boat  which  had  been  stopped, 
suddenly  commoiced  revolving,  and  its  revo- 
lutions drew  the  "John  boat"  under  the 
wheel.  Other  witnesses  say  that  the  wheel 
of  the  gasoline  boat  was  revolving  before  the 
"John  boat"  made  the  turn  to  go  across  the 
river. 

There  is  no  evidence  whatever  tending  to 
show  that  Koehler  was  guilty  of  any  negli- 
gence, and  it  is  clear  that  the  pleadings  did 
not  state  any  cause  of  action  against  him; 
but  counsel  contend  that  the  case  should  be 
reversed  as  to  the  contract  company  and 
Vandevender,  upon  the  ground  that  the  con- 
tract company,  as  principal,  and  Vandeven- 
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der,  as  Its  agait  and  foreman  in  control 
of  Stewart,  were  guilty  of  negligence  In 
I>ermitting  Stewart  to  row  the  boat,  and  in 
falling  to  warn  blm  of  tbe  danger  of  going 
too  close  to  the  wheel  of  the  gasoline  boat, 
or  coming  In  contact  with  It 

As  before  stated,  Stewart  in  rowing  the 
boat  had  hla  back  to  tbe  gasoline  boat,  while 
Vanderender,  who  was  seated  in  the  stem  of 
the  "John  boat,"  had  his  face  to  it  but  there 
is  no  evidence  that  Vandevender  directed  or 
requested  Stewart  In  any  manner  or  form  to 
row  the  boat  or  gave  him  any  Instructions 
whatever  as  to  the  manner  in  which  it  should 
be  rowed,  although  he  did  tell  the  men  to  get 
ready  to  go  across  tbe  river  when  the  dinner 
boar  was  over.  All  the  evidence  shows  that 
Stewart  was  an  experienced  oarsman,  accus- 
*tomed  to  the  river  and  to  the  use  of  this 
boat  aud  that  he  had  been  In  the  liablt  of 
rowing  the  men  across  the  river  in  it  and 
so  the  course  of  the  boat  and  tbe  rowing  of 
It  was  left  entirely  to  Stewart  Nor  Is  there 
any  evidence  that  Vandevender  knew  any- 
thing about  rowing  a  boat  or  bad  any  expe- 
rience with  oars.  If,  as  some  of  the  witnesses 
say,  the  wheel  of  the  gasoline  boat  was  stop- 
ped when  Stewart  made  the  turn  to  go  across 
the  river,  and  it  was  suddenly  started  Just 
as  the  "John  boat"  went  by  it  it  can  easily 
be  understood  how  the  accident  happened,  as 
Stewart  although  be  may  have  Icnown  he 
was  going  too  close  to  the  wheel  If  the  wheel 
had  been  revolving,  did  not  anticipate  any 
danger  from  It  when  It  was  stopped.  On  the 
other  hand,  if,  as  some  of  the  witnesses  say, 
the  wheel  of  the  gasoline  boat  was  revolving 
all  the  time,  tbe  accident  can  only  be  ac- 
counted for  upon  the  theory  that  Stewart 
carelessly  pulled  tbe  "John  boat"  too  close  to 
the  revolving  wheel.  But  whichever  one  of 
these  theories  is  correct  no  blame  can  be 
attached  to  Vandevender  or  the  contract 
company.  Stewart  was  tbe  sole  responsible 
agent  for  tbe  accident  which  was  due  to  tbe 
fhct  that  Stewart  let  the  boat  get  too  close 
to  the  wheel  of  the  gasoline  boat 

Nor  can  It  be  said  that  Vandevender,  who 
had  no  experience  in  rowing  boats,  was  negli- 
gent In  failing  to  ln.'»truct  or  warn  Stewart 
who  was  a  skillful  oarsman.  Stewart  must 
have  known  tbe  exact  location  of  the  gaso- 
line boat  and  the  danger  that  would  follow 
U  he  rowed  too  close  to  it  so  that  there  was 
no  occasion  why  Vandevender  should  have 
given  Stewart  any  instruction  or  warning. 

It  Is  said,  however,  that  the  position  of 
Vandevender  in  tbe  boat  gave  him  a  clear 
and  full  view  of  the  situation,  and  that  it 
was  bis  duty.  If  he  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  Stewart  about 
to  go  Into  a  place  of  danger,  to  give  blm 
warning.  Tbe  trouble  with  this  theory  is 
that  there  is  no  evidence  that  Vandevender 
or  any  one  else  knew,  or  could  have  known 
by  tbe  exercise  of  ordinary  care,  that  Stew- 
art was  going  to  put  himself  in  danger  until 


it  was  too  late  to  avert  it  by  warning.  Tbe 
whole  thing  ha;^)ened  in  a  moment  aud 
from  a  careful  reading  of  the  record  we  can- 
not escape  the  conclusion  that  the  accident 
was  due  entirely  to  Stewart's  thoughtless  or 
careless  act  in  rovring  too  close  to  tbe  whed 
of  the  gasoline  boat  unless  it  be,  as  suggest- 
ed, that  the  wheel  was  suddenly  started. 

We  find  no  evidence  in  tbe  record  that 
would  Justify  us  In  applying  tbe  well-es- 
tablished rule  governing  the  duty  of  a  master 
to  warn  and  Instruct  the  servant  or  to  ex- 
ercise care  to  prevent  bim  from  needlessly 
or  recklessly  placing  himself  in  a  place  of 
danger. 

Tbe  Judgment  is  affirmed. 


CITY  OP  LATONIA  ▼.  OARROLIi. 

SAME  V.  HANNIGAN. 

(Court  of  Appeals  of  Kentucky.    Dec.  11,  1912.) 

MUNICrPAL    COKPOBATIONS    (|    613*)— SPKCIXt 
ASSESBMX  NTS ^I N  JUWCTIO  N — DECBKE. 

Though  defendant,  in  an  action  to  enjoin 
collection  of  street  improvement  assessments 
of  plaintiffs'  lots,  to  the  extent  that  they  exceed- 
ed half  the  value  of  the  lots,  made  no  defense, 
except  as  to  the  value  of  the  lots,  after  its  de- 
murrer to  the  petition  was  overruled,  yet  It  be- 
ing necessary  for  plaintiffB  to  plead  and  prove 
facta  entitling  them  to  the  Injunction,  and  their 
petition  and  the  proof  showing  the  lots  to  be 
comer  lots,  and  that  they  were  assessed  for  im- 
provements on  each  street,  the  decree,  disre- 
garding the  rule  that  such  a  lot  may  be  assessed 
for  half  its  value  for  the  improvement  of  each 
street,  and  that  too,  Independent  of  the  charge 
for  sewer,  and  adjudging  invalid  the  total  of  the 
assessments  in  excess  of  half  the  value  of  the 
lots,  was  necessarily  erroneous,  entitling  de- 
fendant to  a  reveraaL 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  U  118S-1206;  Dec. 
Dig.  I  513.*] 

Appeal  from  Circuit  Cbnrt,  Kenton  Goan- 
ty.  Criminal,  Common  Law,  and  Equity  Di- 
vision. 

Acti<Mis  for  injunction,  one  by  Levlna  Car- 
roll, tbe  other  by  O.  Hannlgan,  against  the 
City  of  Latonla.  Judgment  for  plalntUfs; 
defendant  appeala  Beversed,  with  direo- 
tlons. 

John  E.  Shepard  and  Stephens  L.  Blakely, 
both  of  Covington,  for  appellant  Leslie  T. 
Applegate,  Lewis  L.  Manson,  and  Walker  (X 
Hall,  all  of  Covington,  for  appellees. 

CLAY,  0.  Tbe  questions  Involved  In  these 
two  cases  are  the  same,  and  will  be  consider- 
ed In  one  opinion.  During  the  time  that  the 
city  of  Latonla  was  a  fourth-class  city,  ap- 
pellees were  the  owners  of  corner  lots  locat- 
ed In  that  city.  The  city  of  Latonla  mads 
certain  street,  sidewalk,  and  sewer  improve- 
ments abutting  on  and  lying  along  the  lots 
in  question,  and  assessed  and  levied  the  cost 
thereof  against  the  lots,  as  provided  by  the 
charter  of  cities  of  the  fourth  class.  Appel- 
lees brought  these  actions  against  the  city 
of  Latonla  to  restrain  it  from  collecting  the 


•For  other  cuu  mo  wun«  topic  and  uctlon  NUMBEB  In  Dec  Dig.  A  Am.  Dig.  Ke7-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


Kyj 


aSANT  T.  S£ELYB 


401 


assessmento  In  ezceas  of  one-baU  the  valae 
of  the  lota  It  was  charged  In  the  petition 
that  the  charter  of  the  city  of  Latonia  limit- 
ed the  amount  that  might  be  assessed  against 
each  lot  to  one-half  the  value  thereof,  and 
that  It  had  unlawfully  assessed  their  respec- 
tive lots  In  an  amount  in  excess  of  the  sum 
allowed  to  be  assessed  by  the  statute.  A  de- 
murrer to  each  of  the  petitions  was  over- 
ruled. The  city  of  I^tonia  then  filed  an  an- 
swer In  each  case,  denying  the  value  of  the 
lots  as  set  forth  in  the  petition,  and  denying 
that  it  could  assess  against  said  lots  only 
the  amounts  which  the  respective  petitions 
alleged  could  be  assiessed.  Proof  was  heard 
as  to  the  value  of  the  lots.  On  final  hearing 
the  diancellor  adjudged  all  the  Improvement 
taxes  in  excess  of  one-half  the  value  of  the 
lots  as  fixed  by  him  to  be  void.  Since  the  fil- 
ing of  these  actions,  the  city  of  Latonia  has 
been  annexed  to  and  become  a  part  of  the 
city  of  Covington.  To  reverse  the  Judgments 
altered  by  the  chancellor,  the  (Aty  of  Gov- 
Ing^ton  has  prosecuted  these  appeals  in  the 
name  of  the  city  of  Latonia. 

The  precise  questions  herein  involved  were 
before  this  court  in  the  cases  of  City  of  Cov- 
ington V.  SchloBser,  141  Ky.  838,  133  8.  W. 
987,  City  of  Covington  v.  Mason,  and  City  of 
Covington  V.  Cbnners,  141  Ky.  838,  133  8.  W. 
867,  where  it  was  held  that  under  a  statute 
providing  that  the  city  had  the  right  "to 
Improve  the  streets  or  other  public  ways  at 
the  cost  of  the  owners  of  ground  fronting  or 
abutting  thereon,"  and  that  the  cost  of  such 
Imptovanaits  should  not  exceed  one-half  the 
TEloe  of  the  ground  afta  the  improvonents 
were  made,  excluding  the  value  of  buildings 
thereon,  the  city  had  authority  to  assess 
against  the  owner  of  a  comer  lot  an  amount 
not  exceeding  one-half  of  the  value  for  the 
Improvement  of  each  street.  Independently  of 
the  charge  against  the  other  street  It  was 
also  held  that  sewers  are  not  Included  In  the 
words  "streets  or  public  ways,"  and  that  the 
limitation  upon  the  cost  of  Improving  streets 
or  pnbllc  ways,  contained  in  the  charter  of 
cities  of  the  fourth  class,  did  not  Include 
sewer  construction,  and  that  for  this  an  ad- 
ditional charge  could  be  made  under  the 
statute,  authorizing  an  assessment  not  ex- 
ceeding one  dollar  per  front  foot  of  the  abut- 
ting property  for  the  construction  of  sewers. 
The  only  dliference  between  the  above  cases 
and  the  cases  under  consideration  is  that  in 
the  former  the  attorney  for  the  dty  made 
the  affirmative  defense  that  the  lots  were 
comer  lots,  and  that  the  city  had  authority 
to  assess  said  lots  in  an  amount  not  exceeding 
one-half  of  Its  value  for  the  Improvement  of 
each  street,  independently  of  the  charge 
against  the  other  street,  and  Independently 
of  the  charge  for  sewers;  whereas,  in  the 
cases  at  bar,  the  only  defense  made  by  the 
city,  after  Its  demurrers  were  overruled,  was 
as  to  the  value  of  the  lots  owned  by  appel- 
lees. 


It  Is  Insisted  by  counsel  for  app^ees  that 
as  no  affirmative  defense  was  made  by  the 
city,  based  on  the  fact  that  the  lots  were 
corner  lots,  and  that  as  the  petitions  were 
good  in  part,  and  therefore  not  demurrable, 
there  should  be  no  reversal  of  these  cases.  As 
appellees,  however,  are  seeking  to  enjoin  the 
collection  of  improvement  taxes  on  the 
ground  that  they  were  void.  It  was  necessary 
for  them  to  plead  and  prove  facts  showing 
that  they  were  entitled  to  the  relief  asked. 
Their  petitions  show  that  the  lots  In  question 
are  corner  lots,  and  that  these  lots  were  as- 
sessed for  street  and  sewer  improvements  on 
each  street  The  same  facts  are  shown  by 
the  proof.  The  chancellor,  disregarding  the 
rule  that  the  city  had  the  right  to  assess 
against  the  owner  of  a  corner  lot  an  amotmt 
not  exceeding  one-half  of  its  value  for  the 
Improvement  of  each  street,  independently  of 
the  charge  against  the  other  street,  and  Inde- 
pendently of  the  charge  for  sewer  construc- 
tion, adjudged  that  all  the  improvement  and 
sewer  construction  assessments  In  excess  of 
one-half  the  value  of  each  of  the  lots  was 
void.  That  being  true,  it  follows  that  the 
Judgments  are  necessarily  erroneous,  and, 
being  erroneous,  they  should  be  reversed  at 
the  cost  of  appellees. 

Wherefore  the  Judgment  in  each  case  Is 
reversed  with  directions  to  proceed  in  con- 
formity with  this  opinion. 


OBANT  T.  SEELYE. 

(Court  of  Appeals  of  Kentucky.    I>ec  12, 
1912.) 

Landlord  and  Tbnant  (i  164»)— Dangerous 
OB  Defective  Condition  of  PEBinaES— In- 
jury TO  Tenant. 

On  leased  premises  there  was  a  privy  con- 
Bisting  of  an  excavation  in  the  ground,  and  a 
frame  structure  above,  resting  at  each  of  the 
four  corners  on  a  foundation,  with  a  space  of 
from  four  to  five  inches  in  front  between  the 
floor  of  the  structure  and  the  ground,  showing 
only  when  the  door  was  open;  the  excavation 
being  about  twelve  inches  from  the  front 
While  plaintiff,  a  child  of  nine,  was  running  or 
walking  toward  it  her  foot  slipped  and  went 
into  the  opening  between  the  floor  and  the 
ground,  and  she  was  thereby  injured,  ffeli 
that  as  the  condition  of  the  building  was  not 
dangerous  or  defective,  it  imposed  no  liability 
on  uie  landlord. 

[E^.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  630-841;   Dec.  Dig. 

I  le*.*] 

Appeal  from  Circuit  Court,  JefCerson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Hazel  Seelye,  by  her  next  friend, 
W.  S.  Seelye,  against  Robert  Grant  Judg- 
ment for  plaintiff,  and  defendant  appeal^ 
Reversed  and  remanded. 

O'Neal  &  O'Neal,  of  Louisville,  for  appel- 
lant Lee  Hamilton,  W.  A.  Heck,  and  Stroth- 
er  &  Hamilton,  all  of  Louisville,  for  appellee. 

CLAT,  C.  The  plaintiff.  Hazel  Seelye,  an 
Infant  nine  years  of  age,  suing  by  her  father 
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and  next  friend,  W.  S.  Seelye,  brought  tills 
action  against  the  defendant,  Robert  W. 
Grant,  to  recover  damages  for  personal  in- 
juries alleged  to  bave  resulted  from  an  ac- 
cident occasioned  by  the  dangerous  and  de- 
fective condition  of  tbe  premises  wblcb  the 
defendant  had  leased  to  W.  S.  Seelye.  It  was 
charged  In  the  petition  that  W.  S.  Seelye  had 
rented  the  premises  In  question  under  a  con- 
tract and  agreement  on  the  i>art  of  defend- 
ant to  maintain  the  bouse  and  premises  In 
good  and  proper  rei)alr;  that  he  permitted 
the  privy  or  vault  in  tbe  back  yard  of  said 
premises  to  be  and  remain  In  a  dangerous 
and  defective  condition,  and  failed  to  repair 
same  according  to  the  contract  of  rent;  that 
this  condition  was  unknown  to  plaintiff,  but 
known  to  the  defendant,  or  could  bave  been 
known  to  him  by  the  ezerdse  of  ordinary 
care ;  that  while  going  to  the  privy  or  vault 
plalntUTs  left  foot  went  Into  the  unguarded 
and  defective  vault,  thereby  causing  her  to 
fall  and  sustain  permanent  injuries  to  ber 
leg.  By  amended  petition  plaintiff  set  up 
tbe  dangerous,  defective,  and  unsafe  condi- 
tion of  the  vault,  and  pleaded  that  at  the 
time  of  tbe  rental  of  the  premises  tbe  defend- 
ant concealed  tbe  dangerous  and  defective 
condition  thereof  from  the  lessee,  Wl  S. 
Seelye,  and  tbe  plaintiff,  Hazel  Seelye.  De- 
fendant's demurrer  to  both  the  original  and 
tbe  amended  petitions  being  overruled,  he 
filed  an  answer  in  four  paragraphs.  Tbe 
first  paragraph  denied  tbe  allegations  of  the 
petition.  In  tbe  second  and  third  paragraphs 
he  set  up  the  original  lease  between  him  and 
W.  S.  Seelye,  and  pleaded  that,  under  tbe 
lease,  tbe  lessee  himself  agreed  to  keep  and 
return  tbe  premises  In  good  order  and  repair, 
and  that  the  lessor  was  not  to  be  liable  for 
any  damage  done,  or  injury  resulting  from 
any  failure  on  his  part  to  keep  the  premises 
In  repair.  In  the  fourth  paragraph  he  plead- 
ed contributory  negligence  on  the  i>art  of 
tbe  plaintiff.  Trial  was  had,  and  tbe  jnry 
returned  a  verdict  In  favor  of  plaintiff  for 
$300.  Judgment  was  entered  accordingly, 
and  tbe  defendant  appeals. 

The  evidence  shows  that  plaintiff's  parents 
were  tenants  In  a  small  piece  of  property 
owned  by  defendant,  located  on  Almstead 
avenue,  Louisville,  Ky.  They  held  said  prem- 
ises under  a  lease  dated  July  2,  1910.  In 
the  rear  of  tbe  premises  Is  a  privy  or  vault 
Tbe  privy  consists  of  a  vault  built  In  the 
ground,  and  a  frame  structure  above.  The 
-frame  structure  rests  at  each  of  tbe  four 
comers  on  a  foundation.  It  was  built  this 
way  to  prevent  the  floor  from  rotting,  and 
for  purposes  of  ventilation.  In  front  there 
is  a  space  of  from  four  to  five  inches  between 
the  floor  of  tbe  frame  structure  and  tbe 
ground.  Tbe  vault  itself  Is  set  back  about 
twelve  inches  from  tbe  front  When  the  door 
is  closed,  there  is  no  opening  between  the 
floor  and  tbe  ground,  and,  when  It  is  opened, 
there  is  an  opening  of  four  or  five  inches  be- 


neath the  fioor,  and  within  the  space  cover- 
ed by  the  door.  The  evidence  for  the  plain- 
tiff Is  to  the  effect  that  on  September  10, 1910, 
she  started  to  the  privy.  She  was  eitber 
running  or  walking  at  tbe  time,  and,  wben 
she  reached  tbe  privy,  ber  foot  slipped  and 
went  into  tbe  opening  between  tbe  floor  of 
tbe  privy  and  the  ground.  Her  leg  was  badly 
Injured,  and  she  was  compelled  to  remain 
in  the  bouse  for  eight  months  on  account  of 
tbe  injury.  While  plaintiff's  father  and 
mother  both  testify  that  plaintlfTs  leg  bad 
never  been  injured  before,  the  affidavits  fil- 
ed on  motion  for  new  trial,  based  on  tbe 
ground  of  newly  discovered  evidence,  show 
that  she  was  paralyzed  to  a  certain  extent  in 
tbe  limb  which  it  is  claimed  was  injured. 
Plaintiff's  father  says  that  they  moved  into 
tbe  premises  cm  Saturday  afternoon.  On 
Sunday  tbe  defendant  came  around  to  collect 
bis  rent  He  then  called  defendant's  attention 
to  tbe  opening  between  the  floor  of  tbe  privy 
and  tbe  ground,  stating  at  tbe  time  that  be 
bad  small  children,  and  he  was  afraid  they 
would  be  injured  unless  tbe  opening  was  (dos- 
ed. Defendant  agreed  that,  if  plaintiff's  fa- 
ther and  mother  would  remain  on  tbe  prem- 
ises, he  would  remedy  tbe  defect 

Counsel  for  defendant  eamesUy  insist  that 
the  trial  court  erred  in  refusing  to  give  a 
peremptory  in  defendant's  favor.  Passing  tbe 
question  of  defendant's  liability,  even  if  a 
dangerous  condition  of  tbe  premises  bad  been 
shown,  we  conclude  that  tbe  condition  of  tbe 
privy  was  not  such  as  to  impose  any  liability 
on  tbe  defendant  for  the  injuries  which  plain-, 
tiff  received.  Tbe  opening  complained  of  was 
only  four  or  five  inches  high.  The  opening 
was  entirely  lateral.  Tbe  only  way  that  one 
could  get  bis  foot  or  leg  into  the  opening 
was  to  slip,  as  plaintiff  did,  or  get  into  a  re- 
clining position  and  place  bis  foot  Into  tbe 
opening.  Manlfestiy,  if  there  bad  been  a  lat- 
tice in  front  of  tbe  privy,  snch  as  may  be  fre- 
guentiy  found  on  premises  like  those  in  ques- 
tion, and  there  bad  been  a  gate,  tbe  bottom 
of  which  was  four  or  five  inches  from  tbe 
ground,  and  plaintiff  bad  slipped  and  fallen 
under  this  gate,  it  could  not  be  pretoided 
that  tbe  condition  of  tbe  gate  was  dangerous, 
and  that  the  landlord  should  respond  in  dam- 
ages. Indeed,  such  openings  may  be  fre- 
quentiy  found  under  steps,  chicken  coops, 
fences,  porches,  benches,  and  tbe  like,  niey- 
are  not  dangerous  in  the  sense  that  injury  to 
persons  using  tbe  premises  may  be  reason- 
ably anticipated  to  result  from  their  pres- 
ence. l%e  only  danger  is  when  one  falls,  as 
did  the  plaintiff.  In  this  sense  nearly  every 
structure  is  dangerous.  If  tbe  sill  of  tbe 
privy  in  question  had  extended  to  tbe  ground, 
it  would  bave  been  equally  dangerous  under 
tbe  same  drcnmstances,  for,  having  slipped 
and  fallen,  the  plaintiff's  leg  would  bave 
struck  solid  material  Instead  of  tbe  opening, 
and  might  have  been  broken  instead  of  bruis- 
ed.   Being  of  tbe  opinion  that  tbe  condition 
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of  the  Tjrlvy  was  not  dangerons  or  defective, 
and  the  defendant  la  not  liable  In  any  event 
for  the  Injuries  which  plalntUF  received,  we 
conclude  that  the  court  erred  in  failing  to 
direct  a  verdict  in  fiivor  of  the  defendant 

Judgment  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CAMPBELL  et  al.  v.  OFFDTT. 

(Court  of  Appeals  of  Kentucky.     Dec.  18, 
1912.) 

1.  BnxB  AND  Notes   (f  106*)— Corbidera- 

TION— LBOALnr. 

Defendant  agreed  to  pay  a  share  of  the 
expenses  of  a  candidate  for  an  office  in  consid- 
eration of  his  appointment  by  such  candidate, 
if  elected,  to  the  position  of  revenue  agent.  He 
then  agreed  with  an  attorney  to  employ  him  as 
attorney,  if  appointed,  and  pay  him  a  percent- 
age of  the  fees  of  his  office,  in  consideration  of 
his  payment  of  one-half  of  snch  election  ex- 
penses. The  attorney  procured  the  money  to 
carry  oat  the  agreement  by  executing  a  note. 
Snch  attorney  having  died,  plaintiffs  paid  the 
note,  and  received  a  note  from  defendant  for 
tiie  amount  accompanied  by  an  agreement  that, 
if  appointed,  he  would  employ  them  as  his  at- 
torneys, in  which  case  the  note  would  be  void. 
The  candidate  was  not  elected,  and  plaintili  was 
not  appouited.  HeUt  that,  the  consideration  for 
the  note  being  an  illegal  agreement,  the  note 
was  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |i  219,  225-282;  Dec.  Dig. 
{  106.»] 

2.  COKTBACTS     (I    124*)— IlXXGALITT    OF    OB- 
JWSI— PUBLIO  POUCT. 

An  agreement  by  a  person  seeking  appoint- 
ment to  a  public  office  to  employ  certain  per- 
sons as  his  attorneys,  if  appointed,  and  pay 
them  a  part  of  the  Income  of  the  office,  is  con- 
trary to  public  policy,  and  void. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  57ft-685;    Dec.  Dig.  {  124.*] 

3.  Bills  and  Notes  (|  106*)— Corbidebation 
— Legality. 

Where  attorneys  advanced  money  to  a  can- 
£date  for  office,  and  received  his  note  accom- 
panied by  an  agreement  that  the  note  would 
be  void  if,  upon  his  appointment,  he  employed 
sndi  attorneys,  and  they  subsequently  advanced 
another  amount  upon  the  same  consideration 
and  for  the  same  purpose^  the  note  given  for 
this  second  amount  was  void,  although  not  men- 
tioned in  the  collateral  agreement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  219,  225-232;  Dec.  Dig.  { 
106.*J 

Appeal  from  Circoit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  W.  O.  Campbell  and  another 
against  B.  L.  (Kfutt  Judgment  for  defoid- 
ant  and  plaintiffs  appeal.    Affirmed. 

Hardin  H.  Herr,  of  Louisville,  for  ap- 
pellants. Edwards,  Ogden  &  Peak,  of  Louis- 
ville, for  appellee. 

HOBSON,  a  J.  [1]  Appellants  W.  O. 
Campbell  and  A.  B.  Young,  who  are  attor- 
neys practicing  law  as  partners,  brought  this 
suit  against  R.  L.  Offntt  to  recover  on  two 
notes  executed  by  him  to  them,  one  dated 
Janaary  30,  1907,  and  due  one  year  after 


date,  the  other  for  (66.66,  dated  iSny  27, 
1907,  and  due  eight  months  after  date.  Of- 
futt  pleaded  and  showed  In  sutistance  that 
the  notes  originated  in  this  way:'  In  1906 
Henry  Bosworth  was  a  candidate  for  the 
Democratic  nomination  for  Auditor  of  the 
state  of  Kentucky  at  a  primary  election  held 
on  November  3d  of  that  year.  Offntt  enter- 
ed Into  an  agreement  with  Bosworth,  through 
H.  B.  Hines,  by  which  he  was  to  pay  a  cer- 
tain portion  of  Bosworth's  expenses  In  the 
primary  election,  in  consideration  of  which 
Bosworth  vf&k  to  appoint  liim  as  revenue 
agent  of  the  state  of  Kentucky  for  the  state 
at  large.  After  this  agreement  was  made 
with  Bosworth,  Offutt  made  an  agreement 
with  Dan  P.  Young,  an  attorney  living  in 
Louisville,  by  which  Tonng  was  to  pay  one- 
half  of  the  amount  he  was  required  to  pay 
Bosworth,  and  Toung  was  to  be  employed 
by  him  as  his  attorney  and  receive  a  cer- 
tain per  cent,  of  the  fees  of  the  office  for  his 
services.  The  amount  which  he  was  called 
on  to  pay  Bosworth  was  fixed  at  9400,  and 
Young,  with  another  person,  executed  his 
note  to  the  Western  National  Bank  of  Louis- 
ville for  1200,  and  paid  the  money  to  Offutt, 
and  he  paid  It  with  $200  of  his  own  money 
to  Bosworth's  agent.  After  this  had  been 
done,  and  while  the  note  for  $200  was  still 
in  the  bank.  Young  died.  After  his  death, 
R.  L.  Offutt  made  an  arrangement  by  which 
in  consideration  of  their  paying  the  note  in 
bank  he  agreed  to  employ  appellants  as  his 
attorneys  as  revenue  agent  just  as  he  agreed 
to  employ  Dan  P.  Young.  They  paid  the  $200, 
and  he  executed  the  note  for  $200  to  them. 
Subsequently  it  was  learned  that  his  share 
of  the  campaign  expenses  was  $133.33  more 
than  he  had  paid,  and  he  thereupon  paid 
one  half  of  this,  appellants  paying  the  other 
half  and  he  executing  to  them  a  second  note 
for  $66.66  on  May  27,  1907.  On  the  same 
day  the  note  for  $200  was  executed  a  written 
contract  was  made  between  the  parties  set- 
ting out  their  agreement 
The  note  and  the  contract  are  as  follows: 
"Jan.  30,  1907.  One  year  after  date  1 
promise  to  pay  to  the  order  of  Campbell  and 
Young,  attys,  two  hundred  and  no/100  dol- 
lars for  value.    R.  L.  Offutt" 

"Louisville,  Ky.,  Jan.  30,  1907.  This  agree- 
ment made  and  entered  into  this  day  and 
date  above  written  wltnesseth  for  and  in 
consideration  of  a  note  made  on  the  above 
date,  signed,  executed  and  delivered  by  B. 
L.  Offutt  to  Campbell  and  Young,  attorneys, 
the  said  firm  of  Campbell  and  Young  bind 
themselves  to  pay  the  amount  of  $200.00  to 
the  Western  National  Bank  in  satisfaction  of 
a  note  held  by  said  bank  against  Daniel  P. 
Young  and  R.  L.  Offutt.  It  is  admitted  by 
the  parties  to  this  agreement  that  the  exe- 
cution of  said  note  was  to  meet  the  assess- 
ment against  said  R.  L.  Offutt  in  the  Dem- 
ocratic primary  held  Nov.  6,  1906,  whereby 
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tbe  said  R.  L.  Offutt  Is  to  recdve  on  Jan.  1, 
1908,  the  appointment  of  revenue  agent  for 
the  Btate  at  large,  and  contingent  upon  said 
appointment  agrees  and  binds  himself  to  em- 
ploy as  his  attorney  the  said  firm  of  Gamp- 
bell  and  Young;  tbe  said  attorneys  agree  to 
do  the  legal  work  connected  with  said  office 
and  to  accept  as  payment  In  full  for  their 
services  an  amount  equal  to  one  half  of  the 
Income  of  said  office.  In  the  event  this  said 
appointment  with  tbe  subsequent  employ- 
ment of  Campbell  and  Toung  is  made,  the 
note  held  by  Campbell  and  Toung  against 
R.  li.  CMTutt  and  of  tbe  above  written  date 
shall  b6  null  and  void.  Campbell  &  Toung, 
per  CampbeU.     R.  L.  OfTutt" 

On  these  facts  the  case  was  submitted  to 
a  Jury  who  found  for  tbe  defendant,  and  tbe 
plaintiffs  appeal. 

We  deem  it  necessary  to  consider  only  one 
question  In  the  case,  and  that  is  whether  the 
contract  is  one  which  the  law  will  enforce. 
It  is  insisted  for  appellant  that  he  makes 
out  a  prima  facie  case  when  he  produces 
his  notes,  and  shows  that  they  were  given  for 
money  paid,  and  that  he  is  not  affected  by 
the  illegal  contract  between  R.  L*.  Offutt  and 
Daniel  Toung  if  the  contract  was  iUegral. 
But  this  case  does  not  come  within  the  prin- 
ciple relied  on.  The  note  of  January  30th 
and  the  written  contract  of  the  same  date 
must  be  treated  as  one  transaction,  and  the 
two  papers  must  be  read  together. 

[2]  The  written  contract  discloses  the  fact 
that  Offutt,  in  consideration  of  the  payment 
of  certain  money  by  Campbell  and  Toung, 
agreed  to  employ  them  as  his  attorneys  when 
appointed  state  revenue  agent,  they  to  do  the 
legal  work  connected  with  the  office,  and  to 
accept  as  payment  In  fuU  for  their  services 
an  amount  equal  to  one-half  of  the  income 
of  the  office.  Such  an  agreement  is  contrary 
to  pubUc  policy,  and  is  void.  If  Offutt  tiad 
secured  the  office  and  Iiad  refused  to  em- 
ploy Campbell  and  Toung  as  his  attorneys 
to  attend  to  the  business  of  the  office  and 
they  had  sued  him  upon  this  contract,  no 
court  woold  have  enforced  it,  or  given  dam- 
ages for  its  breach.  The  law  requires  of 
a  public  officer  that  he  shall  use  his  best 
skill  and  Judgment  for  tbe  protection  of  the 
public  interest,  and  an  agreement  before  his 
appointment  to  divide  the  fees  of  the  office 
with  an  attorney,  if  sustained  might  seri- 
ously cripple  the  public  service;  for  in  this 
event  the  public  would  secure  the  services 
of  an  attorney  in  some  instances  who  would 
offer  the  best  terms  to  the  official  to  secure 
the  employment  It  is  not  material  here 
that  Offutt  failed  to  get  the  office  by  reason 
of  the  fact  that  Bosworth  was  not  elected 
Auditor,  and  it  is  not  material  that  the  at- 
torneys would  in  fact  have  discharged  their 
duties  faithfully  and  well.  The  agreement, 
being  one  which  the  law  will  not  tolerate, 
cannot  be  enforced.     Tbe  consideration  of 


the  transaction  is  the  Qlegal  agreement,  and, 
as  the  notes  rest  uiMn  an  illegal  transac- 
tion, they  cannot  be  enforced. 

[3]  No  sound  distinction  can  be  drawn  be- 
tween the  1200  note  and  the  smaller  note  for 
$66.66;  for,  although  the  written  contract 
is  silent  aa  to  that  note,  it  la  manifest  from 
all  the  facts  that  it  was  executed  upon  the 
same  consideration  as  the  larger  note  and  for 
the  same  purpose;  the  deficiency  in  the 
amounts  paid  to  cover  the  expenses  having 
been  discovered  after  the  contract  of  Jan- 
uary 30th  was  drawn  up.  If  appellants  had 
simply  paid  the  money  without  taking  the 
notes  of  Offutt  for  it,  they  could  not  recover 
it  The  fact  that  they  took  his  notes  for  it 
adds  nothing  to  their  rights ;  for  the  notes 
are  without  consideration.  Love  t.  Buckner, 
4  Bibb,  506;  Davis  v.  Hull,  1  Litt  9;  Price 
V.  Caperton,  1  Duv.  208;  Field  v.  Chlpley,  79 
Ky.  260,  42  Am.  Rep.  215;  Dncas  ▼.  Allen, 
80  Ky.  681;  Schneider  y.  Local  Union,  116 
La.  270,  40  South.  700,  5  L.  B.  A.  (N.  S.) 
891  and  note,  114  Am.  St  Rep.  549,  7  Ann. 
Cas.  868;  Livingston  v.  Page,  74  Vt  366,  52 
Atl.  965,  59  L.  R.  A.  336,  93  Am.  St  Rep. 
901,  and  cases  cited. 

Appellants  rely  on  Commonwealth  ▼.  Sbeer- 
an,  145  Ky.  361,  140  S.  W.  668,  37  I»  R.  A. 
(N.  S.)  289;  but  that  case  involved  only  tbe 
question  whether  such  a  contract  was  a  sale 
of  the  office  or  a  deputation  thereof  within 
the  purview  of  section  3740,  Ky.  St,  and  in 
that  case  we  said  that  the  question  of  tbe 
validity  of  the  contract  was  not  before  us. 

We  therefore  conclude  that  the  circuit  court 
should  have  Instructed  the  Jury  peremptorily 
to  find  for  the  defendant  This  conclusion 
makes  it  unnecessary  for  us  to  consider  oth- 
er questions  made  in  the  case. 

Judgment  affirmed. 


TTSON'S  ADM'X  v.  ILLINOIS  CENT.   B. 
OO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec  12, 
1912.) 

JuDOMKNT   (I   829*)— Fedebai,   Coubt— Oow- 
oi,usivEiTESs  IN  State  Goubt— Ebbonkous 

JUDOiaCNT. 

A  judgment  by  the  T7nited  States  Circuit 
Court,  from  which  no  writ  of  error  haa  been 
taken,  rendered  in  that  court  after  it  has  ans- 
tained  its  own  jurisdiction  and  refused  to  re- 
mand tbe  action,  cannot  be  collaterally  attack- 
ed in  a  state  court  as  one  absolutely  void  for 
want  of  Jurisdiction,  and,  until  reversed  by  a 
proper  proceeding  in  the  United  States  Su- 
preme Court,  is  binding  upon  the  parties,  and 
must  be  given  force  when  set  up  in  an  action 
in  the  state  court 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  if  1510-1516;    Dec.  Dig.  |  W»*] 

Appeal  from  Circuit  Court,  Muhlenberg 
Coxinty. 

Action  by  Joseph  Tyson's  administratrlz 
against  tbe  Illinois  Central  Railroad  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 
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B.  F.  Procter,  of  Bowling  Green,  Belcber 
ft  Sparks,  and  T.  O.  Jones,  all  of  Greenirille, 
and  Paul  C  Gaines,  of  Frankfort,  for  appel- 
lant. Trabue,  Doolan  &  Ck>x,  of  LonisTUle, 
C.  L.  Slvley,  of  Chicago,  111.,  and  Taylor  ft 
Eaves,  of  Greenville,  for  appellees. 

KDNK,  J.  In  February,  1006,  appellant 
filed  ber  petition  in  the  Muhlenberg  circuit 
court  against  the  Illinois  Central  Railroad 
Company  and  one  or  two  individuals  who 
were  recddents  of  that  county  asking  dam- 
ages for  the  negligent  killing  of  ber  husband. 
She  alleged,  in  substance,  that  her  husband's 
death  was  cansed  by  the  Joint  and  concur- 
rent negligence  of  all  the  defendants.  At 
the  March,  1906,  appearance  term  of  the 
court,  the  railroad  company  filed  its  peti- 
tion for  a  removal  of  the  case  to  the  United 
States  Circuit  Court  for  the  Western  Uls- 
trlct  of  Kentucky.  The  petition  charged,  in 
elFect,  that  the  Joinder  of  the  resident  de- 
fendants with  the  railroad  company  was 
for  the  purpose  only  of  depriving  the  rail- 
road of  its  right  to  remove  the  case  from 
the  state  circuit  court  to  the  United  States 
Circuit  Oourt,  and  was  therefore  fraudulent 
The  state  court  overruled  the  motion  to 
remove,  proceeded  to  try  the  case,  and  in 
September,  1906,  rendered  a  Judgment  in 
fiivor  of  the  plalntUF  therdn  for  $S,000.  An 
appeal  was  prosecuted  from  that  Judgment 
to  this  court  which  In  March,  1908,  reversed 
die  lower  court,  and  remanded  the  case  for 
another  trial.  During  the  prosecution  of  the 
case  in  the  state  circuit  court  and  the  Court 
of  Appeals,  the  railroad  company  had  a 
transcript  of  the  record  In  the  Muhlenberg 
drcnit  court,  as  it  existed  at  the  time  its 
motion  to  remove  was  overruled,  made  and 
filed  in  the  United  States  Circuit  Court  on 
November  27,  1905,  and  had  the  case  docket- 
ed in  that  court  It  appears  that  the  case 
was  continued  from  term  to  term  in  the 
United  States  Circuit  Court  by  consent  but 
without  consent  as  to  Jurisdiction,  as  ap- 
pears of  record,  until  November  28,  1908,  at 
which  time  it  appears  that  the  case  was 
tried  before  a  Jury  which  rendered  a  verdict 
against  the  plalntitt,  appellant  herein,  and 
her  action  was  dismissed.  On  a  return  of 
the  case  by  this  court  to  the  state  circuit 
court  the  railroad  company  filed  an  amended 
answer  in  which  it  pleaded  the  proceedings 
and  orders  made  in  the  case  in  the  United 
States  Circuit  Court  and  that  Judgment  was 
Toidered  in  Its  favor  in  that  court  and  bad 
made  and  filed  with  its  amended  answer  a 
copy  of  the  Judgment  and  all  the  proceedings 
in  that  court  Appellant  filed  a  demurrer  to 
this  amended  answer,  which  the  (iourt  over- 
ruled, and,  as  she  fUled  to  plead  further, 
dismissed  her  action. 

Appellant  admits  that  the  Judgment  rea- 
dered  by  the  Unitdd  States  Circuit  Court 


it  being  pleaded  In  the  amended  answer,  de- 
feats her  right  of  recovery  In  this  action, 
I>rovlded  the  case  of  C.  &  O.  Ry.  Co.  ▼.  Mc- 
Cabe,  Administratrix,  213  U.  S.  207,  29  Sup. 
Ct  430,  63  L.  Ed.  766,  Is  followed.  She 
contends,  however,  that  it  has  been  modified 
by  the  following  cases:  Enos  v.  Kentucky 
Distilleries  ft  Warehouse  Co.,  189  Fed.-  342, 
111  C.  C.  A.  74;  Stfvenson  v.  Illinois  Cen- 
tral R.  R.  Co.  (C.  C.)  192  Fed.  956 ;  Illinois 
Central  R.  R.  Oo.  v.  Sheegog,  215  U.  S.  308. 
30  Sup.  Ct  101,  54  L.  Ed.  208;  Chicago,  B. 
ft  Q.  Ry.  Co.  V.  Wlllard,  220  U.  S.  419,  31 
Sup.  Ct  460,  55  Ll  Ed.  521.  She  contends 
that  these  cases  modified  the  McCabe  Case, 
supra,  with  respect  to  the  force  and  validity 
of  the  orders  of  a ,  United  States  Circuit 
Court  made  in  a  case  of  which  it  has  no 
Jurisdiction.  This  is  apparently  true  to  some 
extent,  but  the  following  part  of  the  opinion 
in  the  case  of  O.  ft  O.  Ry.  Co.  t.  McCabe, 
etc.,  supra,  has  not  been  overruled  nor  modi- 
fled  by  any  of  the  opinions  referred  to,  to 
wit:  "Conceding  that  except  for  the  prin- 
ciple of  comity,  the  state  court  may  decide 
the  question  of  Jurisdiction  for  itself,  in 
the  absence  of  an  injunction  from  the  fed- 
eral court  in  aid  of  its  own  Jurisdiction,  or 
a  writ  of  certiorari  requiring  the  state 
court  to  surrender  the  record  under  the  act 
of  1875  [Act  March  8,  1876,  c  137,  {  7,  18 
Stat  472  (U.  S.  Comp.  St  1901,  p.  612)],  is 
the  state  court  obliged  to  give  effect  to  the 
Judgment  of  the  United  States  Circuit  Court 
from  which  no  writ  of  error  is  taken,  and 
rendered  in  the  federal  court  after  it  has 
sustained  its  own  Jurisdiction  and  refuse  to 
remand  the  action?  In  view  of  the  fact  that 
the  question  is  a  federal  one,  and  that  the 
state  court  is  given  no  right  to  review  or 
control  the  exercise  of  the  Jurisdiction  of 
the  federal  court  we  think  that  such  fMeral 
Judgment  cannot  be  Ignored  tn  the  state 
court  as  one  absolutely  void  for  want  of 
Jurisdiction,  and  that  such .  Judgment  until 
reversed  by  a  proper  proceeding  in  this 
court  is  binding  upon  the  iiartleB,  and  must 
be  given  force  when  set  up  in  an  action." 
According  to  the  authorities  cited  by  appel- 
lant if  a  writ  of  error  had  been  prosecuted 
from  the  Judgment  of  the  United  States 
Circuit  Court  to  the  Supreme  Oourt  of  the 
United  States,  the  Judgment  by  that  court 
would  certainly  have  been  reversed,  btft 
none  was  taken.  Conceding  that  the  United 
States  Circalt  Court  acted  erroneously,  that 
it  bad  no  Jurisdiction,  it  was  within  its 
province  to  consider  whether  or  not  it  bad 
Jurisdiction,  and  it  assumed  it  and  rendered 
the  Judgment  referred  to.  The  only  ques- 
tion is:  Can  this  court  ignore  that  Judg- 
ment? The  opinion  in  the  case  of  O.  ft  O. 
Ry.  Co.  V.  McCabe^  etc.,  supra,  expressly 
says  we  cannot 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 
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BAIbGER  ▼.  BARGBR  (two  cases). 

(Court   of   Appeals   of   Kentucky.      Dec.    18, 
1912.) 

1.  Appkai  AMD  EJbbob  (I  1109*)— Dbath  of 
Pabtt— Oeebation  —  TuiK  OF  Taking  Bt- 
nccT. 

A  judgment  relates  to  the  date  of  sub- 
mission, so  that  the  death  of  either  party  aft- 
er submission  is  not  material. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di(.  {|  44(Xi-4409;    Dec.  Die  f 

2.  Appeal  and  Ebbob  ($  781*) — DisiasaAir- 
Want  of  Actual  Contbovebst. 

Where  a  ^rtt^  appealed  from  the  judgment 
in  her  action  for  divorce  and  alimony,  and 
pending  her  appeal  the  defendant  died,  leavinc 
the  widow  entitled  to  rights  in  his  estate  on 
renouncing  the  provisions  of  the  will,  so  that 
only  a  moot  question  is  presented,  the  appeal 
would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  3122;  Dec  Dig.  f  TOl.'l 

3.  DivoBCK.  (I  194*)— Appeal— Costs. 

Where  a  wife,  appealing  from  the  Judg- 
ment in  her  action  for  divorce,  has  no  means 
of  her  own,  the  costs  of  the  appeal,  upon  dis- 
missal after  the  husband's  death,  must  be  paid 
out  of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  580;    Dec.  Dig.  i  194.*] 

Appeal  from  Circuit  Court,  Clay  County. 

Action  for  divorce  and  alimony  by  Eliza- 
beth Barger  against  A.  J.  Barger.  From  the 
Judgment,  plaintiff  appeals.     Dismissed. 

A.  D.  Hall,  of  Manchester,  for  appellant 
O'Bear  ft  Willlama,  of  Franlifort,  for  ap- 
pellee. 

HOBSON,  a  3.  These  appeals  were  sub- 
mitted September  27tli.  Since  then  appellee, 
A.  J.  Barger,  has  died.  A  motion  is  now  en- 
tered to  dismiss  the  appeals  to  which  appel- 
lant, Elizabeth  Barger,  objects. 

[1]  The  rule  is  that  the  judgment  relates 
to  the  date  of  submission,  and  that  the  death 
of  eithw  party  after  submission  Is  not  ma- 
terial. 

[2]  But  this  Is  an  action  by  the  wife  for 
divorce  and  alimony.  The  defendant  hav- 
ing died,  only  a  moot  question  is  now  present- 
ed. The  widow  is  entitled  to  the  rights  in 
the  estate  of  her  deceased  husband  which  the 
statute  confers  on  her  if  she  renounces  his 
will  which  she  may  do  as  provided  by  law. 

[31  The  cost  of  the  appeals  must  be  paid 
out  of  the  husband's  estate,  as  she  has  no 
means  of  her  own. 

Appeal  dismissed,  at  the  cost  of  appellee. 


McCAIN  T.  JOINER. 

(Court  of  Appeals  <^  Kentucky.    Dec.  12, 
1912.) 

1.  QuiBTiKO   Tmjt    (I  44*)— AcmoNS— Evi- 
dence. 

In  a  suit  to  quiet  title,  evidence  held  in- 
sufficient to  warrant  a  finding  that  the  land 


which  plaintiff  claimed  was  included  in  a  99- 
year  lease. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  t{  89-92;   Dec.  Dig.  f  44.*] 

2.  Appeal  anu  Ebbob   (|  1009*)— Revikw— 
Findings  of  Fact— Equity  Oases. 

In  a  suit  to  quiet  title,  findings  of  fact 

by  the  chancellor  on  conflicting  evidence  will 

be  deferred  to  upon  appeaL 
[Bd.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ||  8970-3978;    Dec.  Dig.  | 

Appeal  from  Circuit  Court  Trigg  County. 

Action  by  J.  W.  B.  Joiner  against  John  H. 
McCain.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AflSrmed. 

W.  H.  Hooks  and  Kelly  &  King,  all  of 
Cadiz,  for  aN>ellant  Max  Hanberry,  of 
Cadiz,  for  appellee. 

OLAT,  O.  Plaintiff,  J.  W.  B.  Joiner, 
brought  this  action  against  defendant  John 
H.  McCain,  to  quiet  title  to  an  acre  and  a 
half  of  land  lying  in  the  southeastern  part 
of  Trigg  county.  The  defendant  denied 
plaintiff's  title,  and  pleaded  title  in  himself. 
He  also  asked  damages  for  the  cutting  of 
certain  timber  by  plaintiff,  and  on  final  bear- 
ing the  chancellor  gave  judgment  in  favor  of 
plaintiff.    Dtfendant  appeals. 

It  appears  that  plaintiff  and  defendant 
own  adjoining  tracts  of  land.  Between  the 
two  tracts  is  a  lane  which  has  been  used  by 
plaintiff  and  defendant  and  their  grantors 
and  the  traveling  public  generally  for  35  or 
40  years.  At  one  point  the  lane  makes  an 
oblique  turn,  and  the  tract  of  land  in  con- 
troversy lies  in  the  angle  thus  made.  Plain- 
tiff owns  several  tracts  of  land  which  were 
conveyed  to  him  by  his  father  in  1888. 
Plaintiff  claims  title  to  the  tract  in  contro- 
versy both  by  record  and  by  adverse  pos- 
session. Tile  deed  to  him  from  Us  father 
conveys  "tract  No.  4,  containing  one  acre  and 
a  half,  more  or  less.  In  the  southwest  comer 
of  tract  No.  1."  Tract  No.  1  adjoins  the  tract 
in  controversy,  which  lies  on  the  southwest 
and  between  it  and  the  lane.  The  proof 
shows  that  the  tract  In  controversy  has  been 
in  cultivation  and  under  fence  ever  since 
plaintiff  acquired  title.  Prior  to  that  time  it 
was  under  fence  and  in  cultivation  by  his 
father  for  25  or  30  years.  Defendant  claims 
that  the  description  in  the  deed  to  plaintiff 
from  his  father  is  too  vague  and  indefinite 
to  be  valid.  Whether  or  not  this  be  true,  we 
deem  it  unnecessary  to  decide,  for  plaintiff 
himself  has  had  adverse  possession  of  the 
tract  in  controversy  for  more  than  the  statu- 
tory period. 

[1]  Defendant  however,  insists  that  the 
evidence  shows  that  plaintiff  held  under  a 
99-year  lease,  and  that  bis  holding  was  not 
therefore,  adverse.  Defendant  and  one  other 
witness  say  that  plaintiff  admitted  that  he 
held  under  a  lease,  while  another  witness 
claims  to  have  seen  a  99-year  lease,  but  was 
unable  to  say  that  it  covered  the  land  in 
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coDtroTeray-  This  lease,  It  Is  claimed,  was 
In  possession  of  plalntUTs  brotbw.  A  sub- 
poena duces  tecum  was  Issued  for  the  latter  di- 
recting him  to  produce  the  lease  In  question. 
The  record  is  silent  as  to  the  result  of  this 
Investigation.  Certain  It  Is  that  the  lease 
was  not  produced,  and  we  are  not  Inclined 
to  hold  that  the  existence  of  the  lease  was 
jNTOTed,  in  view  of  tlie  vague  and  unsatisfac- 
tory evidence  on  the  question,  and  of  the  Im- 
probability that  all  the  other  tracts  of  land 
wete  conveyed  by  deed,  while  the  tract  In 
controversy,  consisting  of  only  an  acre  and 
a  half,  and  that  of  very  little  value,  was 
leased  for  a  period  of  99  years. 

[2]  It  is  by  no  means  clear  that  defend- 
ant's deeds  cover  the  land  from  which  it  is 
claimed  plaintlfT  cut  certain  timber,  and 
there  is  no  evidence  that  defendant  held  that 
portion  of  the  land  by  adverse  possession. 
The  evidence  upon  this  and  other  questions 
bdng  conflicting,  and  such  as  to  leave  the 
mind  in  doubt,  the  case  is  one  wbidh  makes 
it  peculiarly  appropriate  that  we  should  fol- 
low the  conclusion  reached  by  the  chancellor. 
Byassee  ▼.  Evans,  143  Ky.  416,  136  S.  W. 
857;  Wathen  et  al.  ▼.  Wathen,  149  Ky.  604, 
149  S.  W.  902;  Austin  et  al.  v.  National  Bank 
of  Soottsville,  160  Ky.  118,  160  S.  W.  a 

Jndgmait  affirmed. 


BREEDEN  v,  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Dee.  18, 
1912.) 

1.  CsnnicAi.  Law    ({  696*)— ConninTANcx-i' 
MATEBiAlrrr  of  Exfiotkd  Bvidbncb. 

In  a  prosecution  for  shooting  and  wound- 
ing with  intent  to  kill,  evidence  expected  to  be 
shown  by  defendtnf a  absent  witneases.  to  the 
^ect  that  they  saw  the  person  shot  at  the 
time  of  the  shooting,  and  that  he  either  had 
his  hand  in  his  pocket,  or  was  attempting  to 
take  It  out,  when  defendant  fired,  that  a  few 
days  before  the  shooting  he  told  them  that  he 
was  going  to  kill  the  defendant  on  sight,  which 
threat  was  communicated  to  defendant,  was 
material. 

rBSi.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1323-1327;  Dec  Dig.  | 
596u»] 

2.  CaiHINAI.    liAW     (g    600*) — CONTUltTANCK— 

Adiosbions  to  Pbbvbnt  CoirriNUAitcE. 
Cr.  Code  Prac.  {  189,  providos  that  on  ap- 
plication for  a  continuance  at  the  same  term  at 
Sriiich  the  indictment  is  found,  for  the  absence 
of  a  material  witness,  where  defendant  makes 
affidavit  as  to  the  facts  which  such  witness  will 
prove,  the  continuance  shall  be  granted,  unless 
the  attorney  for  the  commonwealth  admits  that 
the  facta  are  true.  Defendant,  put  on  trial  at 
the  same  term  at  which  he  was  indicted,  filed 
affidavits  in  proper  form  for  a  continuance  for 
absent  witnesses,  who  would  testify  to  material 
facts,  and  the  commonwealth's  attorney  refused 
to  admit  the  truth  of  the  facts  offered  to  be 
proved.  Held,  that  the  refusal  of  a  continuance 
was  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  tHg.  fi  1342-1847,  1604;  Dec.  Dig. 

ieo6.*i 


3.  HOMICIDK  (5   310*)— ASOATOT  WITH  INTENT 

,  TO  Kn-L — Tbiai/— iNBTBucnoNs  ON  Shoot- 
ing IN  Affbat. 

In  a  prosecution  under  Ky.  St  i  1166,  for 
shooting  with  intent  to  kill,  an  instruction  on 
the  offense  of  shooting  in  sudden  affray,  defined 
by  Ky.  St  |  1242,  and  which  Is  a  degree  of  the 
offense  of  shooting  with  intent  to  kill,  was 
proper. 

lEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  657-661;    Dec  Dig.  |  310.*] 

4.  Crimnal  Law  (|  1173*)- Teial— Instextc- 

T10N8— DEGBKE  of  OffENSE. 

Under  Cr.  Code  Prac  i  239,  which  pro- 
vides that  If  there  be  a  reasonable  doubt  of 
the  degree  of  the  offense  which  defendant  has 
committed  he  shall  only  be  convicted  of  the 
lower  degree,  the  failure  to  so  instruct  when 
the  evidence  is  calculated  to  raise  sndi  a  rea- 
sonable doubt  is  reversible  error. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  3164-3168;    Dec   Dig.   f 

Appeal  from  Circuit  Court,  Whitley  County. 

John  Breeden  was  convicted  of  malicious 
shooting  and  wounding  with  intent  to  kill, 
and  he  appeals.     Reversed. 

Tye  &  Slier,  of  Williamsburg,  for  appel- 
lant James  Gamett,  Atty.  Oen.,  and  O.  S. 
Hogan,  Asst  Atty.  Qen.,  for  appellee. 

CLAY,  C.  Defendant,  John  Breeden,  shot 
and  wounded  Alvis  Sharp.  He  was  indicted 
by  the  grand  Jury  of  Whitley  county  for  the 
offense  of  malicious  shooting  and  wounding 
with  intent  to  kill.  He  was  tried  and  con- 
victed and  given  an  indeterminate  sentence 
in  the  penitentiary  of  from  one  to  five  years. 
From  the  judgment  of  conviction,  he  appeals. 

According  to  the  evidence  for  the  common- 
wealth, Alvis  Sharp  was  going  down  the 
street  with  his  hands  by  bis  side,  when  the 
defendant,  Breeden,  stepped  out  from  behind 
a  post  and  fired  at  him  four  times.  Two 
of  the  shots  took  effect  According  to  the 
evidence  for  defendant.  Sharp  had  threaten- 
ed to  kin  the  defendant  on  sight,  and  these 
threats  had  been  communicated  to  the  de- 
fendant The  defendant  did  not  know  Sharp 
was  in  Kentucky,  and  at  the  time  of  the 
shooting  was  on  his  way  home.  While  walk- 
ing down  the  street,  he  saw  Sharp  a  few 
feet  away.  Sharp  had  his  hand  in  his  pocket 
and  was  trying  to  get  It  out,  and,  believing 
that  Sharp  intended  to  kill  him,  defendant 
flred  at  him. 

[t,  2]  The  indictment  was  returned  at  the 
September  term,  1911,  of  the  Whitley  circuit 
court  The  trial  took  place  at  the  same  term. 
The  defendant  filed  an  affidavit  for  continu- 
ance on  account  of  the  absence  of  several 
witnesses.  The  affidavit  is  in  proper  form, 
and  shows  due  diligence.  It  shows  that  two 
or  three  witnesses,  if  present,  would  testi- 
fy to  the  fact  that  they  saw  Sharp  at  the 
time  of  the  shooting,  and  that  he  either  had 
his  hand  in  his  pocket,  or  was  attempting 
to  get  it  out,  when  the  defendant  flred.  It 
shows  that  three  or  four  other  witnesses 
woDld  testify  to  the  fact  that  a  few  days 
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before  the  shootlog  Sharp  told  them  be  was 
going  to  kill  the  defendant  on  sight,  and  that 
they  conununlcated  this  t&ct  to  defendant 
Of  the  materiality  of  this  evidence,  there  can 
be  no  doubt  The  court  forced  the  defendant 
into  trial  without  requiring  the  common- 
wealth to  admit  as  true  the  facts  which  the 
affidavit  stated  the  absent  witnesses  would 
testify  to. 

By  section  189  of  the  Criminal  C!ode,  It  Is 
provided  that  "when  the  ground  of  applica- 
tion for  a  contlnnance  la  the  absence  of  a 
material  witness,  and  the  defendant  malces 
affidavit  as  to  the  facts  which  such  witness 
would  prove,  the  continuance  shall  be  grant- 
ed, unless  the  attorney  for  the  commonwealth 
admit  upon  the  trial  that  the  facts  are  true." 
By  an  amendment  to  section  189,  adopted 
May  16,  1886  (Acts  1885-86,  c.  1145),  it  was 
provided  that  upon  such  at^llcation  "the  at- 
torney for  the  commonwealth  shall  not  be 
compelled,  In  order  to  prevent  the  continu- 
ance, to  admit  the  truth  of  the  matter  which 
it  Is  alleged  in  the  affidavit  such  absent  wit- 
ness or  witnesses  would  prove,  but  only  that 
such  witness  or  witnesses  would,  if  present, 
testify  as  alleged  in  the  affidavit,"  with  a 
further  provision  that  the  commonwealth  Is 
permitted  to  controvert  the  statements  of 
such  affidavits  by  other  evidence,  etc.  It 
is  further  provided  that  the  provisions  of  the 
amendatory  section  sbiall  not  apply  to  a  mo- 
tion for  continuance,  made  at  the  same  term 
at  which  the  indictment  in  the  action  is 
found. 

In  Interpreting  the  foregoing  provisions  of 
the  Code,  we  have  frequently  held  that 
the  commonwealth's  attorney  will  not  be  en- 
titled to  force  the  defendant  into  trial  at  the 
indictment  term  without  admitting  the  facts 
which  the  defendant's  affidavit  for  continu- 
ance shows  could  be  proved  by  the  absent 
witnesses  to  be  true.  Wiggins  v.  Common- 
wealth, 104  Ky.  765,  47  S.  W.  1073,  20  Ky. 
Law  Pep.  908;  Hardesty  v.  Commonwealth, 
88  Ky.  637,  11  S.  W.  689,  11  Ky.  Law  Rep. 
43;  Pace  T.  Commonwealth,  89  Ky.  201,  12 
8.  W.  271,  11  Ky.  Law  Rep.  407.  In  this 
case  the  commonwealth's  attorney  refused  to 
do  this.  The  court  therefore  erred  in  re- 
fusing the  defendant  a  continuance. 

[3]  The  defendant  was  indicted  under  sec- 
tion 1166,  Kentucky  Statutes,  for  the  offense 
of  shooting  and  wounding  another  with  In- 
tent to  kill.  The  court  gave  an  Instruction 
on  this  offense,  and  also  on  the  offense  of 
shooting  in  sudden  affray,  defined  by  section 
1242,  Kentucky  Statutes,  which  is  a  degree 
of  the  offense  defined  by  section  1166.  This 
was  proper.  Williams  v.  Commonwealth, 
102  Ky.  381,  43  S.  W.  456,  19  Ky.  Law  Rep. 
1427. 

[4]  While  the  court  gave  a  general  instruc- 
tion on  reasonable  doubt,  as  required  by  sec- 
tion 238,  Criminal  Code,  he  failed  to  give 
the  Instruction  required  by  section  239,  Crim- 


inal Code,  whidi  is  aa  follows:  "If  there  be 
a  reasonable  doubt  of  the  degree  of  the  of- 
fense which  the  defendant  has  committed,  he 
shall  only  be  convicted  of  the  lower  degree." 

We  have  frequently  held  that  where  there 
is  evidence  introduced  which  might  be  cal- 
culated to  raise  a  reasonable  doubt  of  the 
degree  of  the  guilt  of  the  accused,  the  jury 
should  be  instructed  in  the  language  of  this 
section,  and  the  failure  to  do  so  Is  reversible 
error.  Williams  v.  Commonwealth,  80  Ky. 
313;  Demaree  v.  Common wealtli,  82  S.  W. 
231,  28  Ky.  Law  Rep.  507. 

In  several  instances  the  court  erred  in  re- 
jecting testimony  of  certain  vrltnesses  to 
the  effect  that  Sharp,  a  few  days  before  the 
shooting,  stated  to  them  that  he  would  kill 
the  defendant  on  sight,  and  that  these  threat* 
were  communicated  to  the  defendant 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  cause  remanded  for  new  tri- 
al consistent  with  this  opinion. 


SHIELDS'  AOM'RS  v.  ROWLAND. 

(Court  of  Appeals  of  Kentucky.     Dec  IOl 
1912.) 

1.  Appeal  and  Bbbob  (|  1060*)— Pbuudi- 

CIAL  EBBOB— MiSCONDCCT  OF  COUNSEL. 

In  an  action  for  asaanlt  and  Imttery,  where 
the  plaintifTa  attorney,  over  an  adverse  ml- 
ing,  persisted  In  asking  questions  of  several 
witaesses  as  to  sickness  caused  plaintHTs  wife 
and  baby  upon  seeing  him,  the  judgment  for 
an  amount  of  damages  which  may  be  attribut- 
ed to  sympathy  caused  thereby  will  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4136;    Dec  Dig.  |  1060.*] 

2.  Witnesses  (1350*)— ExAKiRATiON— Scops 
—Conviction  of  Offense. 

Though  it  Is  proper  to  ask  a  defendant  in 
an  action  for  assault  and  battery  if  he  had 
been  convicted  of  a  felony,  he  having  testified 
that  he  had  not.  further  questions  as  to  a 
charge  upon  which  he  bad  been  indicted,  tried,, 
and  acquitted  were  improper. 

\Ei.  Note.— For  other  cases,  see  Wltnessev 
Cent  Dig.  ${  1140-1149;    Dec  Dig.  |  3o0.*I 

8.  Dakaoes  (J  181*) — Evidence— FiNANciAit 

Standing— Punitive  Damages. 

Defendant  could  properly  be  examined  as 
to  bis  financial  condition,  where,  under  the 
pleadings,  an  instniction  on  punitive  damagea 
could  have  been  given,  even  though  the  court 
instructed  that  no  punitive  damages  were  au- 
thorized. 

[Ed.  Note. — For  other  cases,  see  Damages,. 
Cent  Dig.  ||  473,  474,  499;   Dec  Dig.  |  181.*] 

4.  Assault  and  Battebt  (|  42*)— "Punitive' 
Damages"- BviDKNCB. 

In  an  action  for  assault  and  battery,  evi- 
dence held  to  require  a  submission  to  the  jury 
of  the  question  of  punitive  damages,  which  are 
damages  allowed,  not  as  a  compensation,  bat 
as  a  punishment  for  a  wrong,  willfully  and 
maliciously  done. 

[EM.  Note.— For  other  cases,  see  Assault  and: 
Battery,  Cent  Dig.  f  66;   Dec  Dig.  |  42.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6851,  6862;   voL  8,  p.  7776.] 

5.  Assault  and  Battebt  (H  38,  89,  40*)— 
Measube  of  Damages. 

In  an  action  for  assault  and  battery,  plain- 
tiff may  recover  such  a  sum  as  will  compen- 
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sate  him  for  the  mental  or  physical  miffering, 
or  both,  which  are  the  proximate  resnit  of  the 
injury)  and,  if  die  assault  was  willful,  mali- 
cious, and  unjustified,  the  jury  may  also  award 
punitive  damages  in  their  discretion,  not  ex- 
ceeding in  all  the  sum  claimed  in  the  petition. 
(Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  if  63h66;  Dec.  Dig.  U 
38,  89,  40.*] 

6.  Assault  and  Battebt  ({  IS*)— Instbuo- 

TIONB— SUPPOBT  IN  ETIDENCB. 

The  mere  fact  that  the  assaolting  party 
daring  the  fight  retreated  a  few  steps  before 
seising  a  weapon  does  not  amount  to  a  with- 
drawal, so  as  to  make  the  other  party  guilty 
of  a  fresh  assault  in  following  him  up. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  11;   Dec  Dig.  |  13.*] 

7.  Assault  and  Battkbt  ({  S4*)— Etidknox 
— Abubivx  Lanouaob. 

Though  abusive  language  will  not  justify 
an  assault,  It  is  admissible  in  mitigation  of 
punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  tl  47-C>0;  Dec.  Dig.  |  34.*] 

8.  Abatement  and  Revival  (|  69*)— Dxatii 

OF    PaBTY— DrSMISSAL. 

Where,  pending  appeal,  the  defendant  in 
an  action  for  damages  for  assault  and  battery 
dies  and  tlie  case  is  reversed,' the  action  should 
be  dismissed  under  Ky.  St  {  10,  stating  what 
personal  injury  actions  shall  survive  the  death 
of  a  party. 

[Ed.  Note. — ^For  other  cases,  see  Abatement 
a^  Revival,  Cent  Dig.  {{  349-354;   Dec  Dig. 

Appeal  from  drcnlt  Court,  Spencer  County. 

Action  by  C.  M.  Bowland  against  A.  M. 
Shields.  Judgment  for  plaintiff,  and  defend- 
ant's administrators,  defendant  having  died, 
appeaL    Reversed  and  dismissed. 

John  S.  Kelley,  of  Bardstown,  and  S.  K. 
Baird,  of  Taylorsvllle,  for  appellants.  W.  H. 
Fult(Hi  and  Frank  E.  Dangberty,  both  of 
Bardstown,  for  appellee. 

LASSINO,  J.  C.  M.  Bowland  instituted 
suit  in  tbe  Nelson  circuit  court  against  Dr. 
A.  M.  Shields,  In  which  he  sought  to  recov- 
er damages  for  assault  and  battery.  Tbe 
case  was  transferred  to  the  Spencer  circuit 
court,  where,  upon  a  trial  before  a  Jury,  the 
plaintiff  recovered  a  verdict  for  $750.  Judg- 
ment was  entered  upon  the  verdict,  and  tbe 
motion  and  grounds  for  new  trial  was  over- 
ruled. Thereafter  tbe  defendant  died,  and 
bis  personal  representatives  perfected  and 
prosecute  this  appeal,  and  seek  to  have  tbe 
judgment  set  aside  upon  several  grounds, 
cblef  of  which  are,  first,  misconduct  of  coun- 
sel for  appellee  during  the  trial;  second,  er- 
ror of  tbe  court  In  admitting  Incompetent 
evidence;  and,  third,  error  In  instructing  the 
jury. 

The  fitcts  out  of  which  tbe  litigation  grew 
are  as  follows:  Appellee,  a  blacksmith  by 
trade,  was  doing  a  general  blacksmith  busi- 
ness in  Cbaplan,  in  tbe  east  end  of  Nelson 
oomtty.  Shields,  the  decedent,  was  a  prac- 
ticing i^siclan  in  tbe  same  town.  Appel- 
lee liad  been  doing  Shields'  blacksmith  work, 
and  upon  a  day  early  in  January,  1910,  was 
dtolng  some  wortc  for  him  on  a  buggy.    Dr. 


Shields  went  to  tbe  shop  and  complained  of 
the  manner  In  which  it  was  being  done.  He 
and  appeUee  walked  out  of  tbe  shop,  under  a 
shed  adjoining  it  and  bad  some  words  about 
tbe  business.  They  differ  as  to  bow  the  con- 
troversy arose  From  the  testimony  of  the 
witnesses,  none  of  whom  saw  tbe  beginning 
of  the  fight,  it  is  not  altogether  clear  how 
It  began.  Appellee  testifies  that,  when  tbe 
doctor  complained  that  the  work  was  not  sat- 
isfactory to  him,  he  told  him,  If  it  was  not, 
to  take  bis  work  and  go  elsewhere,  that 
thereupon  the  doctor  struck  him  in  tbe  face, 
and  in  this  way  the  altercation  commenced. 
The  doctor  testified  that  he  said  to  appellee 
that  one  of  bis  horses  had  been  improperly 
shod,  that  a  crooked  shoe  bad  been  put  on 
the  horse,  and  that  it  had  lamed  him,  and 
thereupon  appellee  called  him  a  damned  liar, 
and  then  be  struck  him.  Immediately  fol- 
lowing this,  according  to  the  decided  weight 
of  the  evidence,  appellee  knocked  tbe  doctor 
down  as  many  as  three  times ;  and,  after  ha 
bad  knocked  him  down  the  third  time,  the 
doctor  drew  his  knife  and  advanced  upon 
appellee,  whereupon  appellee  seized  a  pair 
of  bolt  tongs  and  struck  at  him,  but  missed 
him.  Appellee  thereupon  seized  a  piece  of 
iron,  but,  for  some  reason,  failed  to  strike 
tbe  doctor  with  the  iron,  and  backed  Into 
the  oflSce  door,  inside  of  which  was  a  horse 
clipping  or  other  machine,  over  which  both 
fell.  At  this  time  the  doctor  was  cutting  at 
appellee  with  his  knife,  but,  before  any  seri- 
ous damage  had  been  done,  bystanders  sep- 
arated them,  and  the  altercatl(m  ended.  The 
doctor  testified  that  appellee  cut  him  with  a 
knife  upon  both  of  bis  bands  during  the  al- 
tercation. Appellee  denies  this,  and  states 
that  he  bad  no  knife ;  and  no  witness  other 
than  tbe  doctor  testifies  to  bis  having  a 
knife,  although  two  or  three  of  ttie  witnesses 
testl^  that  following  the  altercation  they 
saw  wounds  upon  the  doctor's  hands,  which 
looked  like  they  might  have  beoi  made  by 
a  knife  or  sliarp  instrument,  and  also  rents 
in  his  dotlilng,  which  appeared  to  have  been 
made  by  a  knife.  There  is  evidence  Intro- 
duced to  the  effect  that  the  clothing  which 
tbe  doctor  exhibited  to  these  witnesses  short- 
ly after  the  difficulty  was  not  the  same  which 
he  had  on  at  the  time  of  tbe  altercation. 
The  Injury  to  api)ellee  consisted  of  a  gash 
on  the  side  of  the  neck,  which  little  m<M-e 
than  drew  tbe  blood.  It  was  an  Inconsequen- 
tial injury.  Immediately  following  this  dif- 
ficulty the  suit  for  damages  growing  out  of 
the  assault  was  filed. 

[1]  Upon  the  trial  appellee's  counsel  at- 
tempted by  several  witnesses  to  show  that 
following  tbe  difficulty  appellee  went  into 
his  house,  where  his  wife,  who  had  shortly 
theretofore  given  birth  to  a  baby  and  was 
sick  In  bed,  upon  seeing  her  husband  and 
learning  of  tbe  difficulty,  became  so  nervous 
and  frightened  tliat  she  became  sick  and 
her  flow  of  milk  ceased,  in  consequence  of 


•For  otHer  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


410 


151  SOUTHWESTERN  REPORTBB 


(Ky. 


which  thdr  young  baby  did  not  receive  suffi- 
cient nourlBhment,  and  Its  growth  and  gen- 
eral health  were  greatly  retarded  and  In- 
jured. Counsel  for  appellants  strenuously 
objected  to  this  line  of  interrogation,  and  the 
court  sustained  the  objection;  but,  In  spite 
of  this  fact,  counsel  for  appellee  proceeded 
with  this  line  of  Interrogation  until  the  jury 
could  not  hare  failed  to  understand  that  the 
effect  of  the  injury  inflicted  by  the  doctor 
upon  appellee  had  resulted  in  making  the 
latter's  wife  sick,  and  materially  injured  the 
health  and  retarded  the  growth  of  the  baby. 
The  injury  to  appellee  was  slight;  and,  as 
the  court  did  not  authorize  the  jury  to 
award  punitive  damages,  we  are  unable  to 
understand  upon  what  theory  $7S0  could 
have  been  awarded,  unless  it  was,  in  a  meas- 
ure, to  compensate  appellee  for  the  injury 
which  resulted  to  his  wife  and  baby  through 
the  nervous  shock  received  by  her  when  she 
discovered  that  her  husband  had  been  in- 
jured. EMdence  of  this  character  was  evi- 
dently offered  by  counsel  for  appellee  for 
the  purpose  of  increasing  the  damage.  He 
could  have  had  no  other  possible  end  In 
view;  and,  when  the  trial  judge  had  sus- 
tained the  objection  to  this  line  of  interroga- 
tion, counsel  should  not  have  pursued  it 
further.  We  would  not  hold,  if  these  ques- 
tions had  been  asked  but  a  single  witness, 
that  it  was  a  reversible  error;  for  counsel 
may  have  felt  that,  if  the  sickness  of  his 
client's  wife  and  the  injury  to  his  child's 
health  resulted  from  a  nervous  shock  brought 
on  by  the  si^t  of  appellee's  injury,  at  the 
hands  of  the  doctor,  he  was  entitled  to  re- 
cover for  this  as  ah  element  of  damage. 
But,  when  the  court  had  ruled  against  him 
and  held  that  this  evidence  was  not  compe- 
tent, it  was  error  for  counsel  to  proceed,  in 
spite  of  the  ruling  of  the  court,  in  trying  to 
bring  these  matters  to  the  attention  of  the 
jury.  Where  the  admonltionB  of  the  court 
are  disregarded  and  his  rulings,  which 
should  at  all  times  guide  counsel  in  the  con- 
duct of  the  trial,  are  ignored  and  a  Judg- 
ment is  recovered  which  may.  In  part,  be  at- 
tributed to  an  advantage  gained  by  an  im- 
proper line  of  interrogation,  it  should  not 
toe  permittied  to  stand.  There  are  two  ways 
In  which  courts  can  control  counsel  and  keep 
them  within  proper  bounds  In  the  conduct  of 
trials.  One  Is  by  summarily  punishing  the 
offending  counsel;  and  the  other  is  to  de- 
prive him  of  the  fruits  of  victory  won  wMle 
pursuing  Improper  methods.  The  trial  court, 
when  he  ruled  that  tills  Une  of  interrogation 
was  improper,  should  have,  by  mandatory 
process,  enforced  obedience  to  his  ruling. 
Inasmuch  as  he  failed  to  do  this  and  the 
verdict  of  the  Jury  mAy  have  been  influenced 
by  this  improper  line  of  interrogation,  the 
trial  court  should  have  awarded  appellants 
a  new  trial  upon  this  ground.  Marcum  v. 
Hargis,  104  S.  W.  693,  31  Ky.  Law  Rep. 
1117;  L.  &  N.  R.  Co.  V.  Reaume,  128  Ky.  90, 


107  S.  W.  290,  32  Ky.  Law  Rep.  946;  L. 
&  N.  R.  Co.  V.  Payne,  133  Ky.  539,  118  a  W. 
352,  19  Ann.  Cas.  294. 

[2]  The  next  ground  of  complaint  1b  that 
thg  court  erred  in  the  admission  of  incompe- 
tent evidence.  Counsel  for  appellee,  when 
examining  the  doctor,  asked  him  If  he  had 
not  been  convicted  of  a "  felony,  to  which 
question  objection  was  made.  This  was  a 
proper  question,  and  the  court  correctly  held 
it  to  be  such;  but,  when  it  was  shown  by 
the  answer  that  he  had  not  been  convicted 
of  a  fel(my,  his  further  interrogation  relative 
to  a  charge,  upon  which  he  had  been  in- 
dicted, tried,  and  acquitted,  was  error,  and 
the  evidence  upon  this  point  should  not  have 
been  permitted  to  go  to  the  jury. 

[3,4]  It  Is  next  Insisted  that  the  court 
erred  in  permitting  the  doctor  to  be  inter- 
rogated relative  to  bis  financial  condition. 
This  objection  Is  based  upon  the  idea  that 
appellee  was  not  entitled  to  an  instruction 
authorizing  an  award  of  punitive  damages. 
The  point  would-be  weU  taken  If  no  Instruc- 
tion authorizing'  punitive  damages  was  in 
fact  authorized;  but  we  are  of  opinion 
that  the  trial  court  erred  In  holding  as  a 
matter  of  law  that  appellee  was  not  entitled 
to  an  Instruction  authorizing  punitive  dam- 
ages, if,  as  a  matter  of  fact,  the  doctor 
made  an  unprovoked,  willful,  and  maUcious 
assault  upon  appellee.  Indeed,  we  know  of 
no  case  where  an  Instruction  authorizing 
punitive  damages  could  with  more  propriety 
be  given  than  in  a  case  of  this  character. 
Punitive  damages  are  allowed,  not  as  a  com- 
pensation for  injury,  but  as  a  punishment 
for  a  wrong,  willfully  and  maliciously  done. 
If  the  allegations  of  the  petition  are  true, 
appellee  was  entitled  to  an  Instruction  au- 
thorizing an  award  of  punitive  damages. 
Hence  the  court  did  not  err  In  permittliig  the 
Introduction  of  evidence  bearing  upon  the 
financial  standing  of  appellants'  intestate. 

The  only  remaining  question  is  the  com- 
plaint that  the  court  did  not  properly  in- 
struct the  jury.  No  serious  objection  can 
be  raised  to  Instruction  No.  1.  It  presents 
the  law  of  the  case,  both  from  the  standpoint 
of  the  claim  as  asserted  by  appellee  and  the 
defense  as  interposed  by  the  doctor.  In- 
struction No.  2  did  not  fully  present  the 
measure  of  damages. 

[E]  Upon  this  point  the  court  should  have 
told  the  jury:  "If  yon  find  for  the  plain- 
tier,  you  will  award  him  such  sum  as  you  be- 
lieve from  the  evidence  will  compensate  him 
for  the  mental  or  physical  pain  or  suffering, 
one  or  both,  if  any,  endured  by  him  as  the 
direct  and  proximate  result  of  his  injury; 
and.  In  addition  to  actual  damages.  If  you 
find  from  the  evidence  that  the  assault  was 
willful,  malicious,  and  without  justification, 
you  may,  in  your  discretion,  award  him 
punitive  damages,  not  exceeding  In  aU,  how- 
ever, the  sum  of  $2,000,  the  ftraount  dAlmed 
in  the  petition."- 

[S]  Instruction  No.  8   was  unauthorizeQ. 
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The  court  Beems  to  bave  been  Influenced  In 
giving  this  Instruction  by  the  Idea  tbat 
there  was  at  some  time  daring  this  combat, 
a  cessation  of  hostilities ;  and  that  there  was 
evidence  tending  to  show  that  appellee  with- 
drew from  the  contest  We  do  not  so  view 
the  OTldence.  From  the  testimony  of  all 
the  witnesses.  Including  the  principals  to 
the  atCray,  It  la  apparent  that  there  was  but 
■one  difficulty.  It  was  a  continuous  Ught 
from  start  to  finish.  When  so  viewed,  the 
Instruction  should  not  have  been  given.  Just 
what  effect  this  Instruction  liad  on  the  ver- 
dict of  the  Jury  cannot  be  determined.  The 
Jury  may  have  believed  the  doctor's  version 
of  the  difficulty,  that  appellee,  in  fact,  as- 
saulted him,  and  that  he  acted  only  In  self- 
defense;  and  yet,  under  this  instruction, 
they  would  have  been  warranted  in  tinding 
against  the  doctor,  if  they  regarded  appel- 
lee as  retreating,  after  he  had  knocked  the 
doctor  down  the  third  time,  a  few  steps  Just 
before  he  seized  the  bolt  tongs.  When  view- 
ed in  this  light,  it  is  apparent  that  this  in- 
stmctlon  may  have  been  highly  prejudicial. 
It  should  not  have  been  given. 

[7]  There  was  evidence  to  the  effect  that 
before  the  doctor  struck  appellee,  if  he  did 
strike  the  Initial  blow,  appellee  had  used 
toward  him  abusive  and  insulting  language, 
such  as  was  calculated  to  provoke  an  as- 
sault Now,  while  evidoice  of  such  lan- 
guage cannot  be  given  in  JustUication  of  an 
assault,  it  was  proper  that  it  should  have 
gone  to  the  Jury  as  a  circumstance  to  be  re- 
ceived by  the  Jury  In  mitigation  of  exem- 
plary ox  punitive  damages,  In  the  event  the 
jury  found  against  the  doctor  in  any  sum 
in  excess  of  the  actual  damage,  to  which  the 
evidence  showed  he  was  entitled.  The  court 
should  have  In  appropriate  language  told 
the  Jury  the  purpose  for  which  tills  evidence 
was  admitted, 

[t]  For  the  reasons  Indicated,  the  Judg- 
ment Is  reversed,  with  directions  to  the  trial 
court  to  enter  an  order  dismissing  the  peti- 
tion. Inasmuch  as  under  section  10,  Ky.  St, 
as  construed  by  this  court  In  Anderson  v. 
Arnold,  79  Ky.  870 ;  Lewis'  Adm'r  v.  Taylor 
<!oal  Co.,  112  Ky.  846,  66  S.  W.  1044,  23  Ky. 
Law  Rep.  2218,  57  L.  R.  A.  447,  It  Is  an 
action  which  does  not  survive,  and  cannot 
be  prosecuted  against  the  personal  repre- 
sentatives of  a  deceased  wrongdoer. 


CAMPBELL  COUNTY  v.  WRIGHT. 

(Supreme  Court  of  Tennessee,    Nov.  SO,  1912.) 

1.  CouBTS  (|  246»)— OouET  or  Oivn,  Appeals 
— JuKiBDicnoR  or  CoKsnTunoNAi.  Ques- 
tions. 

Under  Acta  1907,  c.  82,  |  7,  providing  that 
the  Jurisdiction  of  the  Court  of  Civil  Appeals 
shall  extend  to  all  cases  brought  up  from  courts 
of  equity  or  chancery  coiurts,  except  cases, 
among  others,  involving  the  constitutionality  of 
statutes,  and  to  all  cases  tried  In  the  circuit 
and  common-law  courts  In  which  appeals  or 
writs  of  error  msy  be  applied  for,  gnch  court 


has  no  Jurisdiction  of  a  constitntional  qnes- 
tion,  whether  it  arises  on  an  appeal  from 
circuit  or  common-law  courts  or  uie  equitr 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  IS  743-747,  748;   Dec  Dig.  {  246.*] 

2.  GouBTS  (f  246*)— CouBT  of  Civn.  Appeals 

— JUBIBDICTIOH    or    GOHBTITUTIONAI.    QUES- 
TIONS. 

Under  AcU  1907,  c  82,  §  7,  excepting  cas- 
es involvinf;  the  constitutlonahty  of  statutes 
from  the  jarisdiction  of  the  Court  of  Civil 
Appeals,  and  Acts  1909,  c.  192,  providing  tliat, 
where  the  Supreme  Court  or  Court  of  Civil 
Appeals  is  of  the  opinion  that  jurisdiction  of  an 
appeal  is  in  the  other  court,  it  shall  be  its 
duty  to  transfer  the  cause  to  such  other  court, 
which  shall  cause  it  to  be  entered  on  its  trial 
docket  and  try  and  dispose  of  it,  the  only  juris- 
diction of  the  Court  of  Civil  Appeals  over  an 
appeal  involving  a  constitutional  question  is  to 
transfer  the  case  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  U  743-747,  748;   Dec.  Dig.  I  24a»] 

3.  Cerhobabi  (I  28*)— ScPBBMS  Ooubx— Rfe- 

VIKW  OF  JUBIBDICTION. 

Where  the  Court  of  GivQ  Appeals  errone- 
ously assumed  jurisdiction  of  and  determined  an 
appeal  involving  a  constitutional  question,  in- 
stead of  transferring  it  to  the  Supreme  Court 
as  required  by  statute,  its  error  in  failing  to 
enter  the  order  of  transfer  gives  the  Supreme 
Court  jurisdiction  to  review  the  appeal  by 
certiorari. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  ii  33,  41;  Dec.  Dig.  f  28.*] 

Oertlorarl  to  Court  of  CivU  Appeals. 

Action  by  W.  H.  Wright  against  Campbell 
County,  originally  brought  before  a  Justice 
of  the  peace.  A  Judgment  of  the  circuit 
court,  affirming  a  Judgment  for  plaintiff,  was 
reversed  by  the  Court  of  Civil  Appeals,  and 
the  suit  dismissed,  and  the  case  is  brought  to 
the  Supreme  Court  by  certiorari.  Judgment 
of  the  Court  of  Civil  Appeals  reversed,  and 
Judgment  rendered  for  plaintiff,  in  accord- 
ance with  the  Judgment  of  the  circuit  court 

Owens  &  Taylor,  of  La  FoUette,  for  plain- 
tiff. John  Jennings,  Jr.,  of  Jellico,  for  de- 
fendant 

PER  CURIAM.  This  action  was  originally 
brought  before  a  justice  of  the  peace  of 
Campbell  county  to  recover  for  services  per- 
formed by  the  defendant  In  error  as  regis- 
trar of  the  La  FoUette  precinct  of  the  First 
district  of  Campbell  county.  The  service 
was  alleged  to  have  been  rendered  prior  to 
the  August  election  In  1910.  Judgment  was 
recovered  before  the  Justice  of  the  peace,  and 
from  this  an  appeal  was  prayed  to  the  cir- 
cuit court  of  the  county,  where  the  Judgment 
was  affirmed  to  the  amount  of  $16.50  and  the 
costs  of  the  suit  From  this  Judgment  the 
county  prayed  an  appeal  to  the  Court  of 
Civil  Appeals,  where  the  Judgment  of  the  cir- 
cuit court  was  reversed,  and  the  suit  dis- 
missed. The  case  was  then  brought  to  this 
court  by  the  writ  of  certiorari. 

It  was  stated  In  the  opinion  of  the  Court  of 
Civil  Appeals  that  no  question  was  made  in 
that  court  about  the  value  of  the  services, 
but  that  the  only  question  was  as  to  the  con- 
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stitnttonallty  of  chapter  419  of  the  Acts  of 
1911.  It  was  said  in  that  opinion  that  the 
act  referred  to  was  held  unconstitutional  in 
the  circuit  court,  and  therefore  the  defend- 
ant in  error  was  permitted  to  recover  there. 
The  Court  of  Civil  Appeals,  on  the  contrary, 
held  the  act  constitutional,  and  for  that  rea- 
son denied  the  defendant  in  error  any  re- 
covery. So  it  appears  that  the  only  matter 
for  consideration  in  the  Court  of  CivU  Ap- 
peals, and  the  only  thing  that  was  examined 
and  determined,  was  the  question  pt  the  con- 
stitutionality of  the  act  of  the  Legislature 
referred  to. 

We  are  of  the  opinion  that  In  undertaking 
to  dispose  of  the  constitutional  question  that 
court  acted  beyond  its  powers.  Chapter  82, 
Acts  of  1907,  which  created  that  court,  de- 
clares in  section  7:  "That  the  Jurisdiction  of 
said  Court  of  Civil  Appeals  shall  be  appel- 
late only,  and  shall  extend  to  all  cases 
brought  up  from  courts  of  equity  or  chancery 
courts,  except  cases  in  which  the  amount  in- 
volved, exclusive  of  costs,  exceeds  one  thou- 
sand dollars,  and  except  cases  involving  the 
constitutionality  of  the  statutes  of  Tennessee, 
contested  elections  for  office,  state  revenue, 
and  ejectment  suits,  and  to  all  civil  cases 
tried  in  the  circuit  and  common-law  courts 
of  the  state,  In  which  appeals  In  the  nature 
of  writs  of  error,  or  writs  of  error  may  be 
applied  for  for  the  purpose  of  having  the  ac- 
tion of  said  trial  court  reviewed.  In  all 
cases  In  which  appellate  jurisdiction  Is  here- 
in conferred  upon  said  Court  of  Civil  Ap- 
peals, the  appeals  and  appeals  in  the  nature 
of  writs  of  error  from  the  lower  court  shall 
be  taken  directly  to  said  Court  of  Civil  Ap- 
peals; and  said  court,  or  any  Judge  thereof, 
is  hereby  given  the  same  power  to  award  and 
issue  writs  of  error,"  and  writs  of  "certiorari 
and  supersedeas,  which  the  Supreme  Court 
has  heretofore  had  in  such  cases,  returnable 
to  said  Court  of  Civil  Appeals.  The  practice 
in  such  cases  in  said  court  shall  be  the  same 
as  is  now  prescribed  by  law  for  the  Supreme 
Court  In  all  cases  In  which  appellate  Ju- 
risdiction Is  not  conferred  by  the  terms  of 
this  act  upon  said  Court  of  Civil  Appeals, 
appeals  therefrom  shall  be  direct  to  the  Su- 
preme Court,  and  In  such  cases,  writs  of  er- 
ror, certiorari,  and  supersedeas  shall  be  is- 
sued by  and  made  returnable  to  the  Supreme 
Court,  as  to  now  provided  by  law;  and  In 
such  cases  the  Supreme  Court  shall  have 
exclusive  jarisdictlon,  and  shall  try  and 
finally  determine  the  same,  and  shall  not,  aft- 
er this  act  takes  effect,  assign  the  same  for 
trial  by  the  said  Court  of  avU  Appeals." 

By  chapter  192  of  the  Acts  of  1909  it  was 
provided  that  In  all  appeals  taken  from  ^- 
ther  the  chancery,  circuit,  or  county  courts 
of  this  state  to  the  Supreme  Court,  or  to  the 
Court  of  ClvU  Appeals,  if  the  court  to  which 
any  such  case  should  be  appealed  should  be 
of  opinion  that  the  Jurisdiction  to  try  and 


determine  the  same  was  not  In  said  court, 
but  in  the  other  appellate  court,  it  abonld  be 
the  duty  of  said  court,  if  it  should  be  the 
Court  of  Civil  Apiteals,  to  transfer  the  cause 
to  the  Supreme  Court  for  trial,  and  that  the 
Supreme  Court  should  cause  any  such  case 
so  transferred  to  it  to  be  entered  upon  its 
trial  docket,  and  try  and  dispose  of  the  same 
as  though  the  appeal  had  been  directed  to 
the  Supreme  Court;  and  In  like  manner,  If 
the  Supreme  Court  should  be  of  opinion  that 
the  Jurisdiction  to  try  and  determine  any 
such  case  appealed  to  it  was  with  the  Court 
of  Civil  Appeals,  It  should  be  the  duty  of  the 
Supreme  Court  to  transfer  any  such  case  to 
the  Court  of  CivU  Appeals  for  trial,  which 
latter  court  should  cause  any  such  case  to  be 
entered  upon  Its  docket,  and  try  and  dispose 
of  the  same,  as  though  the  case  had  been 
appealed  directly  to  that  court,  and  that  no 
writ  of  error  or  other  process  should  be  nec- 
essary to  give  the  court  to  .which  any  such 
cause  had  been  transferred  Jurisdiction  ei- 
ther of  the  parties  or  of  the  subject-matter  of 
the  litigation. 

[1]  Under  section  7  of  chapter  82  of  the 
Acts  of  1907,  supra,  it  is  clear  that  the  ju- 
risdiction of  constitutional  questions  to  vritb- 
held  from  the  Court  of  Civil  Appeala  It  to 
true  that  thto  particular  subject  to  not  re- 
peated In  the  sentence  of  that  section  which 
confers  Jurisdiction  upon  the  Court  of  Civil 
Appeato  of  cases  coming  from  the  circuit 
courts  of  the  state;  but  there  could  have 
been  no  reason  why  that  court  was  denied 
Jurtodlction  of  this  class  of  subjects  in  cases 
coming  from  the  chancery  court,  if  it  was  to 
exercise  such  jurtodlction  in  cases  appealed 
to  it  from  the  circuit  court  We  are  of  the 
opinion  that  under  a  true  construction  of 
section  7,  it  was  intended  by  the  Legislature 
to  withhold  entirely  from  the  Court  of  Civil 
Appeato  jurisdiction  of  constitutional  quee- 
Uons.  RaUroad  v.  Bryne,  119  Tenn.  278.  325- 
329,  101  S.  W.  460. 

[2]  In  the  present  case,  there  to  no  ques- 
tion, as  we  have  stated,  except  the  constitu- 
tional question,  and  the  Court  o£  Civil  Ap- 
I)eals  had  no  jurtodlction  except  to  transfer 
the  case  to  thto  court  under  the  act  of  1906- 
above  reproduced.  We  think,  also,  the  bet- 
ter opinion  to  that  this  course  should  be  tak- 
en by  the  Court  of  Civil  Appeato  whenever 
it  appears  in  any  case  tn  that  court  that  any 
question  Involving  the  constitutionality  of  an 
act  of  the  Leglstoture  to  bona  fide  made  and 
relied  on  therein. 

[S]  The  question  now  to  be  determined  to 
whether  the  present  case  to  properly  before 
us,  although  no  order  of  transfer  was  made. 
We  are  of  the  opinion  that  It  to,  because  of 
the  error  of  the  Court  of  Civil  Appeato  !» 
falling  to  enter  an  order  making  the  trans- 
fer required  by  the  act  of  1909;  that  Is,  its 
error  in  falling  to  enter  the  proper  Judgment 
to  get  the  case  off  its  docket 
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EASTEB  ▼.  EASTER  et  oL 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Not.  13,  1912.     Behearins  Denied 

Dec.  10,  1912.) 

1.  Tbusts  (I  86*)— Resulting  Tbosts— Bdk- 

DEN    OF   PBOOF. 

One  seeking  to  establish  a  resulting  trust 
in  real  estate  on  the  ground  that  bis  money 
-went  Into  the  purchase  thereof,  while  the  le- 
gal title  was  taken  in  the  name  of  another, 
has  the  burden  of  proving  clearly  and  con- 
vincingly the  fact. 

[Ed.  Note.— For  other  cases,  see  Trust*, 
Cent.  Dig.  |  128;    Dec.  Dig.  |  88.*] 

2.  Tbubts  (8  89*)— RrauLTiwo  Tbusts— Evi- 
dence—Sufficiinct. 

Evidence  held  not  to  establish  a  resulting 
trust  in  real  estate,  on  the  theory  that  plain- 
tiffs money  went  into  the  purchase  of  the 
property,  legal  title  to  which  was  taken  in  the 
name  of  defendant 

[Ed.  Note.— For  other  eases,  see  Trusts, 
Cent  Dig.  If  134-187;    Dec.  Dig.  f  89. •] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Walter  A.  Powell,  Judge. 

Action  by  Warren  W.  Easter  against 
Charles  R.  Easter  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed,  with  directions  to  enter  judgment 
for  defendants. 

McGune,  Bardlng,  Brown  &  Murphy,  of 
Kansas  City,  for  appellants.  Ed  E.  Aleshire 
and  S.  S.  Gundlach,  both  of  Kansas  City,  for 
respondent. 

BLAIR,  a  Warren  W.  Easter,  the  plaln- 
tur,  and  def^dant  Charles  R.  Easter  are 
brothers,  and  defendant  Elizabeth  R.  Easter 
Is  the  latter's  wife.  For  about  10  years  the 
brothers  were  partners  In  the  restaurant 
business,  and  this  suit  was  begun  by  plaintilT 
to  recover  an  Interest  in  a  certain  lot  in 
Kansas  City  the  title  to  which  was  taken 
May  11,  1901,  in  the  name  of  defendant 
Elizabeth,  but  which  plaintifF  contends  was 
bought  with  partnership  funds  and  for  the 
partnership.  From  a  decree  vesting  title 
as  to  an  undivided  one-fifth  of  the  property 
In  the  plaintlff  and  defendant  Charles  R., 
as  partners,  both  defendants  have  appealed. 

Counsel  do  not  differ  materially  as  to  the 
law  of  the  case,  the  real  controversy  being 
as  to  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  that  partnership  funds  were 
employed  in  the  purchase.  Since  the  prin- 
cipal question  to  be  determined  is  purely. one 
of  fact,  it  becomes  necessary  to  review  tlie 
evidence  in  the  case. 

The  partnership  between  the  brothers  be- 
gan in  1892,  and  they  conducted  the  business 
tmtll  some  time  in  1895,  when  it  was  sold 
on  deferred  payments  wUch  the  purchaser 
soon  found  himself  unable  to  meet,  and  the 
partnership  again  resumed  the  business  and 
prosecuted  it  continuously  until  In  1902.  The 
evidence  does  not  show  the  profits  of  the 
business  to  have  been  very  large  prior  to 
the  sale  mentioned,  though  there  is  evidence 


the  firm  made  some  money.  In  1894  Charles 
R.  Easter  married  the  defendant  Elizabeth 
R.  Easter,  who  appears  to  have  had  some 
knowledge  of  the  restaurant  business  and 
to  have  been  both  capable  and  economical. 
Some  time  after  resuming  business  in  1896 
the  two  brothers  began  to  save  a  little  mon- 
ey, and  by  June,  1899,  had  accumulated  $105 
each  by  means  of  payments  separately  made 
on  building  and  loan  stock.  In  June,  1899, 
the  two  purchased  the  Interest  of  another 
brother  in  property  at  Lexington,  paying  $50 
each  and  executing  a  note  for  $75  for  a 
balance.  At  this  time  plaintUt  withdrew  all 
his  money  from  the  building  and  loan,  and 
Charles  R.  borrowed  $60  from  the  associa- 
tion, withdrawing  the  balance  two  months  ' 
later.  The  business  was  prosperous  thence- 
forward, and  May  11,  1901,  the  property 
here  involved  was  purchased;  the  title  bdng 
taken  in  the  name  of  Elizabeth  R.  Easter, 
and  the  purchase  price  of  $7,000  being  paid 
as  follows :  $500  in  cash ;  $2,000  in  property 
conveyed  to  Elizabeth  R.  Easter  by  her  moth- 
er for  use  in  effecting  the  purchase ;  and  the 
balance  was  secured  by  a  first  and  second 
deed  of  trust  for  $3,500  and  $1,000,  respective- 
ly. The  owner  of  the'  property  had  no  deal- 
ings with  plaintiff;  the  whole  of  the  busi- 
ness. Including  his  contract  to  erect  a  two- 
story  building  on  the  lot  be  sold,  being  trans; 
acted  by  Elizabeth  B.  and  Charles  B.  Easter. 
An  error  in  the  estimate  of  the  width  of  the 
lot  resulted  in  a  credit  of  $300  on  the  note 
secured  by  the  second  deed  of  trust,  and 
t^e  balance  of  $700  was  paid,  as  due,  in 
monthly  Installments  of  $75;  the  greater  por- 
tion of  the  amount  being  paid  between  May 
11,  1001,  and  May  15,  1902.  These  payments 
were  made  by  Mrs.  Blaster,  usually;  none  of 
them  being  made  personally  by  plaintlff. 

From  the  beginning  plaintiff  was  addicted 
to  the  use  of  intoxicants,  and  the  evidence  is 
clear  ttiat  he  spent  some  time  and  considera- 
ble money  in  indulging  his  appetite  for  drink. 
Apparently  disinterested  witnesses  testified 
that  for  a  long  time  he  was  constantJy  un- 
der the  influence  of  liquor,  and  he  admits  the 
habit,  but  denies  expending  any  considerable 
amount  of  money  in  indulging  it  At  any 
rate,  in  1899  his  condition  had  become  such 
that  be  thought  it  proper  to  take  what  is 
commonly  called  the  "Keeley  Cure,"  and  did 
so.  Thereafter  he  began  drinking  again,  and 
his  health  seems  subsequently  to  have  been 
very  poor. 

In  1902  plaintiff,  who  Is  usually  called 
"Wlrth"  by  'the  witnesses,  executed  to  de- 
fendant Charles  B.  Easter  a  bill  of  sale  of 
the  stock  and  fixtures  "together  with  the 
good  will  «f  such'  restaurant  business  here- 
tofore conducted  at  420  West  Ninth  street, 
Kansas  City,  Mo.,  under  the  name  of  'Eas- 
ter Bros.'  It  being  the  intention  of  said 
Warren  W.  Baster  to  convey  to  said  Charles 
R.  Easter  all  his  interest  in  and  to  the  above- 
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described  property  and  business."  This  in- 
strument was  dated  July  30,  1902,  and  the 
recited  consideration  was  $600.  The  consid- 
eration was  paid,  the  evidence  shows,  In 
semimonthly  installments  of  $15. 

Plaintiff  testified  he  and  his  brother  had 
no  settlements  and  made  no  division  of  prof- 
its at  all  during  the  time  the  partnership 
existed,  but  that  Charles  R.  simply  kept  all 
the  firm's  money  after  the  expenses  were 
paid;  that  until  1890  the  profits  were  small 
and  were  absorbed  by  rent  paid  which 
amounted  to  $70  per  month.  He  was  unable 
to  state  what  profits  the  firm  was  making  at 
the  time  the  removal  to  the  new  building 
(1901)  occurred,  the  nearest  approach  being: 
"Well,  we  were  doing  a  very  good  business, 
a  very  good  business,  and,  so  far  as  the 
volume  goes,  I  do  not  know;  it  might  have 
been  over  $100  a  month,  probably,  clean 
cash."  He  further  testified  the  firm  had  $600 
or  $700  on  hand  in  May,  1901;  that  be  and 
Charles  R.  Easter  agreed  to  purchase  the 
lot  at  420  West  Ninth  street  and  have  the 
title  put  in  the  name  of  Charles'  wife.  He 
testified  positively  he  personally  participated 
in  the  negotiations  for  the  lot,  bat  it  clearly 
appeared  be  did  not  do  so.  He  was  unable 
to  tell  by  or  to  whom  the  money  was  paid, 
from  what  source  it  came  or  what  the 
'  amount  of  it  was,  and  finally  admittjed  he 
did  not  know  tliat  it  was  paid  at  all.  He 
said  that  both  he  and  his  brother  had  ac- 
cess to  the  money  drawer,  that  each  took 
money  as  he  wished,  leaving  a  ticket  In  the 
money  drawer,  and  that  a  book  account  of 
what  each  received  was  kept  by  the  firm. 
The  book  was  not  produced,  nor  was  any  ef- 
fort made  to  secure  its  production,  so  far 
as  the  record  shows.  There  la  so  much  of 
contradiction,  uncertainty,  and  clear  mis- 
take in  plaintiff's  testimony  that  it  may  be 
properly  characterized  as  quite  Incoherent 

Lawrence  Easter,  another  brother,  testified 
that  defendant  Charles  told  him  at  one  time 
in  1895  or  1896  the  firm  had  building  and 
loan  stock  to  the  amount  of  "possibly  $400  to 
$600,  something  like  that,  $500,  I  don't  re- 
member the  amount,"  accumulated  in  "a 
few  years,  a  year  and  half,"  and  that  after 
1902  plaintiff  wanted  to  go  back  to  the  res- 
taurant, but  Charles  B.  would  not  permit  it, 
stating  that  Wirtb  "was  breaking  dovm  In 
health  and  had  plenty  and  didn't  have  to 
work."  Witness  declared  he  frequently  ask- 
ed Charles  R.  to  take  Wirth  back  with  him. 
He  further  stated  that  In  1901  he  had  heard 
Charles  R.  say  the  firm  was  making  $300  to 
$400  per  month,  but  acknowledged  Charles 
R.  offered  to  sell  the  business  to  him  for 
$700.  James  Drummond '  testified  that  in 
1906  Charles  R.  Easter  said  to  him  that: 
"Weezle  and  Jessie  was  continually  after 
him  to  let  Wirth  go  back  in  the  business. 
Now  Wirth  dont  have  to  work.  He  has 
plenty  to  take  care  of  him,  and  I  intend  to 
see  be  ia  taken  care  of  as  long  as  he  lives." 


Mrs.  Drummond  and  Mrs.  Whltsett  (sisters 
of  the  Easters)  testified  Mrs.  Easter  told 
them  in  Febmary,  1903,  that  if  anything  hap- 
pened to  her  husband  Wirth  "would  get  his 
part  just  the  same."  Walter  Whltsett,  a 
brother-in-law,  testified  that  Charles  R.  Eas- 
t»',  speaking  of  the  proposed  purchase  of 
the  lot  in  question,  told  him  he  and  Wirtb- 
were  talking  about  buying  it,  but  he  (S<astery' 
"tiad  a  hard  time  to  get  Wirth's  consent  to 
it;  he  was  scared  to  risk  his  money  in  it, 
and  thought  tbey  might  lose  everything  they 
had,  and  he  discouraged  him  every  time  he 
approached  him  about  the  matter";  that 
Charles  E.  also  told  him  "they  had  talked  It 
over  and  concluded  to  have  the  deed  put  in 
his  wife's  name  for  their  own  convenience. 
Witness  also  said  Charles  R.  had  told  him  he 
and  Wirth  were  to  put  $2,600  to  $3,000  Into 
the  purchase  of  the  lot  at  the  first. 

There  was  also  evidence  from  these  and 
other  witnesses  as  to  other  alleged  admis- 
sions, but  they  were  inferences  of  the  wit- 
nesses, as  appeared  in  each  instance,  and 
lacking  in  probative  force. 

Charles  R.  Easter  and  his  wife  both  testi- 
fied that  the  $500  cash  payment  made  on  the 
lot  was  composed  of  $250  of  Mrs.  Easter's 
money,  paid  her  by  her  mother  for  the  board 
of  Con.  La  Rose,  Mrs.  Easter's  younger  sis- 
ter, and  $250  which  belonged  to  (Tharles  R. 
Easter  personally.  They  denied  the  admis- 
sions attributed  to  them,  and  detailed  the 
manner  in  which  they  purchased  the  lot  in 
question,  and  In  respect  to  this  were  cor- 
roborated lit  the  main  by  the  former  ownw. 
The  subsequent  payments  were  made,  they 
said,  from  the  rent  from  the  building,  about 
$125  per  month,  and  Charles  R.'s  share  of 
the  profits  from  the  restaurant  business.  Aa 
to  Wirth  Easter's  dissolute  habits  they  were 
corroborated  by  Cora  La  Rose,  by  a  bartend- 
er, and  another  disinterested  witness.  They 
offered  in  evidence  the  cashbook  of  a  bolld- 
ing  and  loan  association  showing  that  Wirtb 
and  Charles  R.  Easter  had  $105  each  with 
the  association  in  1889  and  that  the  money 
was  withdrawn  by  each  of  them  in  the  sum- 
mer of  that  year.  They  produced  a  list  of 
payments  made  to  Wirth  Easter,  subsequent 
to  the  date  of  the  bill  of  sale  in  evidence, 
totaling  seven  hundred  and  some  dollars.  It 
appeared  from  their  evidence  and  that  of 
plaintiff  that  the  firm  of  Easter  Bros,  paid 
no  rent  to  Elizabeth  or  Charles  R.  Easter. 
Defendants  testified  this  was  the  result  of  a 
promise  to  plaintiff  that  tbey  would  buy  the 
lot  and  put  up  the  building  and  charge  the 
firm  no  rent  if  he  (plaintiff)  "would  brace 
up  and  quit  drinking"  and  attend  better  to 
business.  The  rental  value  of  the  room  oc- 
cupied by  the  restaurant  was  about  $25  per 
month.  According  to  the  evidence  for  defend- 
ants, no  books,  as  between  the  partners,  were 
kept;  the  profits  being  divided  when  there 
were  any.  For  some  time  after  the  dissolu- 
tion of  the  partnership  and  after  the  pay- 
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ment  of  tbe  $600  due  plalntlfF  according  to 
the  terms  of  tbe  bill  of  sale,  Cbarles  R.  Eas- 
ter continued  to  fnmlsh  some  money  to  plain- 
tiff directly  or  pay  it  to  bis  brothers  or  sis- 
ters for  caring  for  him,  bnt  in  1905  refnsed 
to  provide  for  him  further.  Two  of  the  sis- 
ters, according  to  their  testimony,  attempted 
to  get  him  to  take  plaintUT  bade,  but  he  re- 
fused. It  appears  Charles  R.  also  contribut- 
ed to  the  support  of  another  brother. 

[1]  The  question  in  this  case  Is  whether 
the  cash  payment  of  $500  made  on  the  lot 
purchased  in  1901  was  partnership  money. 
In  order  to  establish  a  resulting  trust  in  this 
case  it  must  l>e  shown  that  partnership  mon- 
ey went  into  the  purchase  of  the  lot  On 
plaintiff  rests  the  burden  to  make  this  ap- 
pear so  clearly,  cogently,  and  convincingly  as 
to  leave  no  reasonable  doubt  on  that  head. 
Counsel  do  not  differ  as  to  this. 

[2]  Has  plaintiff  met  the  requirements  of 
the  rule?  We  think  not  That  the  partner- 
ship bad  funds  at  tbe  time  is  not  sufficient. 
They  moat  be  shown  to  have  gone  into  the 
property.  To  meet  the  denial  of  defendants 
and  the  fact  that  plaintiff  personally  took  no 
part  of  any  kind  in  the  negotiations  and  had 
no  interest  in  the  property  turned  in  on  the 
purchase  of  the  lot,  resort  Is  had  to  testi- 
mony as  to  statements  made  by  Charles  R. 
Easter  In  contemplation  of  the  purchase  and 
admissions  said  to  have  been  made  by  Iilm 
and  Elizabeth  R  subsequent  thereto.  As  to 
the  former  they  clearly  appeared,  in  several 
Instances,  to  have  been  unconsciously  am- 
plified by  inferences  drawn  by  the  witnesses 
from  the  mere  fact  that  a  partnership  In  the 
restaurant  business  existed  between  the  broth- 
ers. In  other  instances  the  alleged  declara- 
tlODB  might  as  clearly  indicate  an  intent  of 
Cliarles  R.  Easter  and  his  wife  to  purchase 
as  an  intent  of  the  partners  to  do  so. 

So  far  as  the  admissions  coming  after  the 
purchase  are  concerned,  what  lias  Just  been 
said  applies  to  some  of  them,  and  oUiers  have 
no  direct  reference  to  the  proi)erty  In  ques- 
tion. Mrs.  Elizabeth  Easter's  statement  in 
February,  1903,  is  explicable  as  a  reference 
to  the  unpaid  balance  due  plaintiff  under 
tbe  tdll  of  sale.  Mr.  Whltsett's  testimony 
shows  that  plaintiff  was  objecting  to  tbe 
purchase,  was  afraid  to  participate  in  it,  and 
was  opposing  it  It  also  appears  from  bis 
testimony  that  the  plan  at  that  time,  the  one 
plaintiff  was  considering,  was  that  Easter 
Bros,  were  to  put  $2,600  to  $3,000  into  the 
property  in  order  to  get  tbe  lot  and  get  a 
buUding  erected  thereon.  The  actual  pur- 
chase made  was  not  ba  accordance  with  this 
plan.  It  is  beyond  dispute  that  $2,000  of  the 
$2,500  payment  made  at.  tbe  time  of  purchas- 
ing the  lot  consisted  of  property  belonging  to 
Elizabeth  Easter's  mother  in  which  plaintiff 
had  no  sort  of  interest,  and  we  think  it  satis- 
factorily proved  that  $240  of  tbe  remaining 
$500  was  money  of  Mrs.  Easter  derived  from 
payments  made  her  by  her  mother  in  consid- 


eration of  her  caring  for  her  sister,  Cora 
La  Rose.  This  leaves  but  $260  in  which 
plaintiff  could  have  an  interest  Clearly, 
then,  the  plan  under  consideration  at  the 
time  Charles  R  Easter  talked  with  Wbit- 
sett,  taking  Whltsett's  testimony  as  true,  was 
not  the  one  adopted  in  the  purchase. 

Further,  plaintiffs  unexplained  conduct  in 
signing  the  blU  of  sale  (and  we  agree  with 
the  trial  court  he  did  execute  it)  without 
giving  any  attention  to  tbe  interest  he  now 
claims  in  the  realty,  and  the  fact  he  seems 
never  to  have  concerned  himself  about  it 
until  the  property  had  greatly  increased  in 
value,  are  not  in  full  accord  with  his  posi- 
tion in  this  case:  He  apparently  took  no 
part  at  any  time  in  the  management  of  the 
property  or  the  collection  of  the  rents — gave 
it  no  attention  whatever,  so  far  as  this  rec- 
ord shows.  Plaintiff's  own  testimony  is  val- 
ueless. It  may  be  possible  his  Incoherency, 
lack  of  memory,  and  self-contradiction  are 
due  to  the  effects  of  his  unfortunate  habits ; 
but  whatever  their  cause,  they  cannot  them- 
selves constitute  evidence  in  bis  favor.  The 
record  does  not  indicate  any  willful  mis- 
statement of  facts  by  any  witness,  but  rather 
tliat  those  for  plaintiff  have  mingled  inferenc- 
es with  unguarded  and  ambiguous  statements 
of  defendants  and  have  permitted  themselves 
to  assume  from  the  partnership  in  the  res- 
taurant business  a  partnership  in  everything. 

In  view  of  these  facts  and  the  rule  to 
which  we  have  already  adverted,  this  Judg- 
ment ought  to  be  and  Is  reversed,  and  the 
cause  remanded,  with  direction  to  the  trial 
court  to  enter  Judgment  for  defendants. 

ROT,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  oi^nlon  of  the 
court    All  the  Judges  concur. 


DULCE  REALTY  CO.  v.  STABD  REALTY 

CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  13, 1912.) 

1.  Eabkmsrts  (I  8*)— Pbivate  Wat. 

Where  there  was  a  partition  creating  an 
easement  in  an  alley  in  favor  of  all  the  parcels 
conveyed,  such  easement  became  incident  and 
appurtenant  to  such  parcels,  and  passed  as  ap- 
purtenant thereto  in  subsequent  conveyances  by 
or  without  the  word  "appurtenances,"  bo  long 
as  such  estates  existed  as  distinct  estates,  un- 
less it  was  abandoned  or  extinguished  in  some 
way. 

[Ed.  Note. — For  other  cases,  see  Easements. 
Cent  Dig.  II  &-12;   Dec.  Dig.  |  3.*] 

2.  BOTJWDABIES    (I    21*)— OWNBBSHIP   OF  FEB. 

Where  deeds  in  partition  reserving  an  ease- 
ment in  a  private  alley  to  tbe  different  parcels 
did  not  expressly  convey  the  fee  of  the  alley 
to  any  one,  it  is  presumed  that,  as  in  case  of  a 
public  way,  the  owners  of  the  abutting  property 
hold  the  fee  to  tbe  center,  so  tliat  an  abnttiuf; 
owner  had  no  title  in  the  opposite  half  thereof, 
unless  it  was  established  by  the  statute  of  llmi- 
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tations  as  the  mere  destruction  or  abandonment 
of  the  easement  would  not  give  such  a  title. 

{Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  131 ;    Dec.  Dig.  {  21.»] 

3.  EASKMKNTS  (I  30*)   —  EXXIRQUISHIOINT  — 
NONUBEB. 

An  easement  acquired  by  a  deed  cannot  be 
lost  by  mere  nonuser. 

[E^  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  |i  77-79;  Dec.  Dig.  {  30.*] 

4.  Advebsb  Possession  ({  80*)  —  Extent  — 

COLOB  or  TlTUC. 

A  qnitclaim  deed  from  the  owners  of  land 
abutting  on  a  private  alley  and  purporting  to 
convey  such  alley  is  not  sufficient  as  color  of 
title,  where  it  described  the  strip  as  "known  as 
a  private  alley,"  as  it  is  a  confirmation  of  the 
alley  rather  than  an  impeaclunent. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  463-167;  Dec  Dig.  { 
80.*] 

6.   EaSEIIKNTB    (I    0*)— HOSTIUC    CHARACTSa— 
SUFFICIBNOT, 

Where  the  beginning  of  the  possession  of 
a  private  alley  fay  an  owner  of  property  abut- 
ting one  side  of  it  was  originally  with  the  per- 
mission of  the  owner  of  the  property  abutting 
the  other  side,  who  owned  the  fee  to  the  center, 
and  such  possession  was  under  no  adverse  claim 
of  right  until  shortly  before  the  commencement 
of  suit  to  compel  the  removal  of  a  building  con- 
structed thereon,  and  to  enjoin  the  threatened 
construction  of  another,  there  was  no  claim  of 
right  sufficient  to  support  a  title  by  limitations. 
[Ed.  Note. — For  tnher  cases,  see  Easements, 
Cent  Dig.  H  2S,  27-38;    Dec.  Dig.  |  9.*] 

Appeal  from  St  Louis  Circuit  Court,  Mos- 
es N.  Sale,  Judge. 

Injunction  by  the  Dulce  Realty  Company 
against  the  Staed  Realty  Company.  From 
a  decree  for  plalntUF,  defendant  appeals. 
Affirmed. 

This  is  a  proceeding  In  the  circuit  court 
«f  the  city  of  St  Louis  to  enjoin  the  con- 
struction of  a  building  on  an  alleged  private 
alley,  and  to  compel  the  removal  of  one  al- 
ready constructed.  Pending  the  suit  and 
before  tbe  trial,  the  building  in  contempla- 
tion by  the  defendant  at  the  beginning  of 
the  suit  was  constructed.  There  was  a  de- 
cree for  plaintur  requiring  the  demolition  of 
both  structures,  and  restraining  any  future 
obstructions  to  the  alley.  Defendant  has 
appealed. 

The  land  in  controversy  is  located  In  city 
bloclc  190,  bounded  north  by  Chestnut  street 
between  Eighth  and  Ninth  streets.  In  1864 
the  Lucas  heirs  were  the  owners  of  all  the 
property  abutting  on  the  alleged  alley.'  In 
that  year  they  made  partition  by  deeds  to 
each  one  of  them  for  separate  parcels  of  the 
land.  In  all  those  deeds  the  land  Included 
in  the  alleged  alley  in  controversy  was  de- 
scribed as  "a  space  supposed  to  be  five  feet 
wide  left  I^  all  concerned  for  an  alley." 
The  plaintiff  now  owns  40  feet  fronting  on 
Chestnut  street  and  running  south  80  feet 
6  inches  to  a  private  alley  10  feet  wide 
which  runs  east  to  Eighth  street  The  de- 
fendant owns  two  tracts.  One  tract  was 
acquired  In  1891,  and  Is  84  feet  fronting  on 
Chestnut  street  running  south  31  feet;  the 


east  line  of  It  being  the  west  line  of  tbe  al- 
ley. The  other  tract  acquired  by  defendant 
in  1894  fronts  26  feet  2  Inches  on  Nintb 
street,  and  runs  east  126  feet  to  the  alley, 
the  east  end  of  It  being  south  of  and  ad- 
jacent to  the  other  tract  of  defendant  Tbe 
relative  positions  of  those  tracts  with  ref- 
erence to  tbe  alley  are  shown  on  the  follov> 
ing  plat: 


NINTH     STREET 


C.rA  X.-^M 


t^it'tl^t-2t't*'^\ 


CO 

p 


►«■■< 
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EIGHTH  BTHEET 

In  that  partition  the  land  east  of  the  al- 
ley was  assigned  to  Henry  S.  Turner  and 
wife,  and  tbe  chain  of  title  thereto  down  to 
the  plaintiff  Is  as  follows:  April  28,  1866. 
Turner  and  wife  conveyed  It  without  men- 
tioning the  alley  to  Henry  L.  Patterson,  who 
on  May  1,  1856,  conveyed  to  James  H.  Lucas, 


•For  oUier  caaes  lee  tame  topic  and  section  NUMBBB  in  Ooc  Dig.  *  Am.  Dig.  Key-No.  SerlM  *  Rep'r  Indozss 


Digitized  by 


Google 


Mo.) 


DX7X.CE  REALTY  00.  ▼.  8TAED  REALTT  CO. 


417 


describing  It  as  bonnded  "west  by  an  all^ 
five  feet  wide."  On  April  6,  1872,  James  B. 
Lucas  conveyed  It  to  Robert  J.  Lucas  as 
trustee  for  Joseph  D.  Lucas,  describing  It  as 
bounded  "south  by  alley  and  west  by  Uardl- 
ner  and  others."  On  November  16,  1875, 
Robert  3.  Lncas,  as  trustee,  conveyed  it  to 
Joseph  D.  Lucas  by  the  same  description  as 
In  the  last  deed.  There  Is  no  explanation 
In  the  evidence  as  to  why  those  two  deeds 
described  the  land  as  bounded  "west  by 
Gardiner  and  others."  In  1903  Joseph  D. 
Lucas  died,  devising  all  his  property  to  his 
wife,  who,  on  November  29,  1904,  conveyed 
it  to  Wm.  Running,  and  by  a  quitclaim  deed 
of  the  same  date  she  conveyed  a  strip  Hve 
feet  wide  corresponding  to  the  5-foot  al- 
ley to  said  Running,  describing  it  by  metes 
and  bounds,  but  not  stating  that  It  was  an 
alley,  and  also  a  strip  corresponding  to  the 
10-foot  alley,  but  not  describing  it  as  an  al- 
ley. On  November  29,  1904,  Running  con- 
veyed the  property  east  of  the  alley  to  Han- 
nab  R.  Dangherty,  and  also  by  a  quitclaim 
deed  conveyed  the  6-foot  and  10-foot  strips 
to  Dangherty,  not  calling  them  alleys.  On 
May  16,  1907,  Dangherty  conveyed  the  prop- 
erty east  of  the  alley  to  the  plaintiff,  and 
also  conveyed  with  it  the  two  strips  by  quit- 
claim deed,  aa  it  was  described  in  the  deed 
to  him.  AU  the  deeds  in  the  plaintllTs 
chain  of  title  to  the  land  east  of  the  alley 
conveyed  the  land  with  its  appurtenances. 
The  chain  of  title  from  the  Lucas  heirs  to 
the  land  west  of  the  alley  was  not  put  in 
evidence.  On  January  80,  1886,  Robert  S. 
McDonald  conveyed  the  land  fronting  84 
feet  on  Chestnut  street  immediately  west  of 
the  alley,  running  south  31  feet,  describing 
it  as  bounded  east  by  a  private  alley,  to 
Robert  N.  Noonan,  trustee  for  Josephine 
Noonan.  On  January  8,  1889,  the  Noonans 
conveyed  it  to  Alfred  D.  Ryan,  trustee  for 
his  wife,  describing  it  as  bounded  east  by 
a  private  alley,  and  on  February  11,  1891, 
the  Ryans  conveyed  it  by  the  same  descrip- 
tion to  John  Staed,  Patrick  M.  Staed,  and 
Patrick  J.  Staed,  and  on  the  same  day  the 
Byans  conveyed  to  the  Staeds  by  quitclaim 
deed  tor  the  expressed  consideration  of  fS 
"a  parcel  of  land  in  block  190  of  said  city 
of  St.  Louis,  being  known  as  a  private  alley 
and  fronting  on  the  south  line  of  Chestnut 
street  about  6  feet  more  or  less,  by  a  depth 
southwardly  of  about  31  feet,  the  west  line 
tbereof  being  125  feet  east  of  the  east  line 
ot  Ninth  street,  and  bounded  on  the  north 
by  Chestnut  street,  west  by  property  convey- 
ed to  Staed  et  aL,  by  deed  dated  February 
11,  1891,  and  east  by  Lucas."  At  the  time 
of  the  conveyance  to  the  Staeds,  there  were 
two-story  brick  buildings  fronting  on  Chest- 
nut street  on  both  sides  of  the  aUey,  the 
walls  being  five  feet,  three  and  a  fourth 
inches  apart  The  west  building  extended 
south  81  feet,  and  the  wall  next  to  the  al- 
ley was  without  openings,  except  a  window 
near  the  south  end  in  the  second  story.  The 
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wall  on  the  east  side  of  the  alley  was  with- 
out openings,  and  extended  further  south 
than  that  on  the  west  side.  On  both  sides 
of  the  alley  fences  ran  south  from  the  cor- 
ners of  those  buildings  to  the  10-foot  alley. 
Those  fences  remained  there  until  shortly 
b^ore  this  suit  began.  The  alley  was  open 
in  1891  from  Chestnut  street  to  the  10-foot 
alley.  There  was  no  opening  or  gate  in  the 
fence  on  the  east  side  of  the  alley. 

In  1892,  the  north  end  of  the  alley  for  a 
distance  of  about  21  feet  was  Inclosed  by 
wooden  framework  and  doors  on  the  north 
and  south  and  with  a  roof  and  floor,  and  the 
room  thus  formed,  hereinafter  called  the 
"dgar  store,"  was  occupied  most  of  the 
time  by  cigar  men,  and  a  part  of  the  time 
by  a  bootblack  and  by  a  brick  man.  It 
rented  at  $10  a  month  up  to  the  time  of  the 
trial.  On  April  18,  18&1,  the  Staeds  con- 
veyed to  the  Staed  Realty  Company  land 
described  as  follows:  "A  lot  of  ground  in 
city  block  190  of  said  city  of  St  Louis,  be- 
ginning at  a  point  in  the  south  line  of  Chest- 
nut street  41  feet  east  of  Ninth  street;  thence 
east  along  south  line  of  Chestnut  street 
84  feet  to  west  line  of  private  alley ;  thence 
south  along  west  line  of  private  alley  par- 
allel to  Ninth  street  31  feet  to  the  northeast 
comer  of  property  now  or  formerly  of  Wolff 
et  al. ;  thence  west  parallel  to  CSiestnut 
street  84  feet  to  the  southeast  comer  of 
property  of  Robert  S.  McDonald;  thence 
north  parallel  to  Ninth  street  31  feet  to  the 
point  of  beginning."  No  deed  to  the  de- 
fendant was  in  evidence  for  the  26  feet  2 
inches  fronting  on  Ninth  street ;  but  on  Octo- 
ber 24,  1894,  the  defendant  executed  a  deed 
of  trust  describing  it  as  follows:  "A  lot 
of  ground  in  said  city  blodc  190  containing  a 
front  of  26  feet  4  inches,  more  or  less,  on 
the  east  line  of  Ninth  street,  by  a  depth 
eastwardly  of  125  feet,  more  or  less,  to  a 
private  alley  five  feet  wide.  Bounded  on  the 
west  by  Ninth  street  east  by  a  private  alley, 
south  by  a  lot  now  or  formerly  of  S.  3.  Fish- 
er et  al.,  and  north  by  a  line  31  feet  south 
of  the  sooth  line  of  Chestnut  street" 

On  April  8,  1901,  the  defendant  executed 
a  deed  of  trust  on  property  described  as  fol- 
lows: "A  lot  of  ground  in  block  190  of  said 
city  of  St  Louis,  fronting  26  feet  and  2 
inches  on  the  east  line  of  Ninth  street  by 
a  depth  eastwardly  of  125  feet  more  or 
less,  to  the  west  line  of  a  private  alley  6 
feet  wide,  and  bounded  on  the  north  in  part 
by  property  also  conveyed  in  said  deed,  and 
in  part  by  property  formerly  of  R.  S.  Mc- 
Danold,  and  on  the  east  by  a  private  alley, 
and  on  the  south  by  property  formerly  of 
Minnie  It.  Siegrist  and  on  the  west  by  Ninth 
street;  and  also  a  lot  of  ground  in  said 
block  having  a  front  of  84  feet  on  the  south 
line  of  Chestnut  street  by  a  depth  south- 
wardly of  31  feet,  more  or  less,  to  the  north- 
em  line  of  property  first  described  in  aidd 
deed.     Bounded  oa  the  north  hy  Gbestnnt 
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street,  on  the  east  by  said  private  alley  5 
feet  wide,  on  the  south  by  the  property  first 
described  In  said  deed,  and  on  the  west  by 
a  line  41  feet,  more  or  less,  east  of  the 
east  line  of  Ninth  street" 

On  May  6,  1907,  the  defendant  executed 
a  deed  of  trust  on  property  described  thus: 
"Parcel  1.  That  part  of  dty  block  numbered 
100,  beginning  In  the  south  line  of  Ohestnut 
street  at  a  point  41  feet,  more  or  less,  east 
of  the  southeast  comer  of  Ninth  and  Chest- 
nut; thence  east  on  the  south  line  of  Chest- 
nut 84  feet,  more  or  less,  to  a  private  alley 
5  feet  wide ;  thence  south  with  the  west  line 
of  said  private  alley  31  feet,  more  or  less, 
to  the  northeast  corner  of  property  formerly 
owned  by  M.  A.  Wolff,  and  now  ovmed  by 
Staed  Realty  Co.;  thence  west  and  parallel 
with  Chestnut  street  84  feet  more  or  less, 
to  the  southeast  comer  of  premises  now  or 
formerly  owned  by  R.  S.  McDanold;  thence 
with,  east  line  of  said  last  mentioned  prem- 
ises 31  feet  to  the  place  of  beginning.  Par- 
cel 2.  That  part  of  said  city  block  190  be- 
ginning on  the  east  line  of  said  Ninth  street 
at  a  point  31  feet,  more  or  less,  south  of  the 
southeast  comer  of  said  Ninth  and  Chest- 
nut streets,  running  thence  eastwardly  125 
feet,  more  or  less,  to  the  west  line  ofi  a  pri- 
vate alley  6  feet  wide,  at  a  point  thereon 
which  is  the  southeast  comer  of  parcel  1, 
above  described;  thence  southwardly  with 
the  west  line  of  said  private  alley  26  feet  4 
inches,  more  or  lees,  to  the  property  now  or 
formerly  of  Minnie  !>.  Slegrlst;  thence  west- 
wardly  with  the  north  line  of  said  property 
of  Sl^rist  125  feet  to  the  east  line  of  Ninth 
street;  thence  northwardly  with  the  east 
line  of  Ninth  street  26  feet  4  Inches  to  the 
place  of  beginning." 

Mr.  John  Staed  testified  for  defendant  as 
follows:  "Mr.  Farley,  the  real  estate  agent, 
occupied  this  property  east  of  this  five  feet, 
and  was  a  tenant  of  Mr.  Lucas.  That  is  the 
property  now  owned  by  the  Dulce  people 
and  occupied,  by  Walde  &  Willis..  For  a 
great  many  years  Thomas  Farley,  real  estate 
agent,  occupied  that  as  his  oflSce.  Q.  During 
all  that  time  did  that  property  belong  to 
JoseiA  Lacas?  A.  I  suppose  so.  I  do  not 
know  who  it  belonged  to,  but  I  think  he  was 
Ivucas'  agent"  Cross-examination:  ^'Q.  This 
construction  that  covered  that  five  feet  on 
the  front  there  on  caiestnut  street  is  that 
brick  or  stone,  or  what?  A.  You  can  look 
at  it  there  and  see.  I  think  it  Is  wood  my- 
self. I  never  examined  it  very  sharp.  My 
brother  got  it  buUt  I  didn't  build  it  Q. 
Isn't  it  a  fact  that  Farley  built  it  there? 
A.  Not  that  I  know.  I  am  snre  he  never  did 
bnlld  it  I  would  know  something  about  it 
if  he  did.  Q.  Who  was  in  charge  of  the 
Staed  Realty  Company's  affairs  15  years  ago? 
A.  Well,  my  brother  was  the  leading'  man, 
and  I  wa»  secretary  and  treasurer  then. 
I  paid  all  .the  bills.     Q.  The  Staed  Realty 


Company  didn't  own  this  property  originally, 
this  84  feet;  it  was  owned  by  yon  and  yonr 
brother  and  a  number  of  others?  A.  It  was 
the  same  stockholders  as  we  have  now.  Q. 
It  was  owned  by  you  severally?  A.  Yes,  sir. 
Q.  Who  was  managing  that  property  then — 
handling  it?  A.  I  got  the  money  out  of 
the  rents  and  paid  the  bills.  I  have  been 
always  getting  the  rents  and  tending  to  that 
property.  We  had  Mr.  McMenamy  collect 
some  rents  and  Mr.  Brennan  collect  some 
and  Mr.  Farley.  Mr.  Farley  Just  collected 
for  that  cigar  place.  That  was  all  he  col- 
lected. He  collected  flO  a  month  and  gave 
It  to  me.  He  gave  me  $10  a  month  during 
a  period  of  12  or  13  years  I  suppose.  He 
charged  a  commission  of  3  per  cent  Q. 
Why  did  he  collect  for  that  and  the  others 
collect  for  the  balance  of  your  property? 
A.  Well,  Brennan  had  been  collecting  for  the 
other  ofSces  there,  and  my  opinion  is  that  Mr. 
Farley  asked  me  to  give  him  some  of  onr  col- 
lections, and  we  commenced  with  tliat  I  think. 
Q.  He  collected  that  because  he  had  built  that 
shack,  had  he  not?  A.  No ;  he  did  not  bnild 
the  shac^.  I  don't  think  so.  My  brother 
told  me  he  got  the  shack  built  That  is  all 
I  know  about  it  Q.  Yon  say  your  brother 
told  you  he  built  the  shack  there?  A.  Yes, 
sir ;  I  paid  for  It  I  was  treasurer  and  paid 
all  the  bills  at  that  time.  Q.  Who  did  yon 
pay  for  it?  A.  My  opinion  is,  I  gave  him 
the  money  to  pay  the  mm  who  bnilt  the 
shack  there.  I  don't  remember  who  bnllt  it 
It  is  such  a  long  time  ago  I  have  not  any 
account  of  it  now.  My  brother  attended  to 
that  part  of  the  business  which  I  have  to 
attend  to  now  since  he  died.  He  attended 
to  the  building  associations  and  several 
things  of  that  kind.  We  managed  It  between 
US.  We  didn't  have  any  fixed  thing  about  it 
We  were  all  one,  yon  might  say.  Q.  I  will 
ask  you  this  question.  I  will  ask  you  whether 
or  not  it  was  your  intention  when  you  took 
possession  of  that  property  and  all  the  time 
you  have  occupied  it  to  claim  it  as  owner, 
or  whether  you  did  claim  it  as  owner?  (Ob- 
jected to  by  plaintiff.)  A.  My  Intention  was, 
of  course,  that  it  was  onr  property.  They 
bad  neither  a  door  or  window  or  anything 
else  to  show  they  had  any  claim  to  it  Tliey 
had  an  alley  to  the  rear  of  their  own  lot" 

Mr.  Levy,  a  tenant  of  the  defendant  and  a 
real  estate  man,  testified  that  the  side  walls 
of  the  cigar  store  were  the  brick  walls  of  the 
adjoining  buildings,  and  that  there  was  a 
fence  10  feet  high  across  the  alley  31  feet 
south  of  Chestnut  street  which  has  been  there 
for  16  years.  He  also  testified  there  was 
a  fence  on  the  west  side  of  the  alley  and  a 
fence  from  the  brick  building  on  the  east 
side  of  the  inrivate  alley  that  ran  out  into 
the  10-foot  private  alley. 

It  was  the  custom  of  the  reVenne  dei>art- 
ment  of  the  city  to  assess  private  alleys  to 
the  adjoining  owners.    Up  to  1900  def^idant 
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paid  taxes  on  87  feet  9  Inches  on  Chestnut 
street  front  and  125  feet  deep  fronting  on 
Nintb  street  After  that  It  paid  on  89  feet 
frontlilg  on  Chestnnt  street  At  the  time  the 
cigar  store  was  bnilt  there  was  an  ordinance 
reqolrlng  a  building  permit  from  the  building 
commissioner  before  any  building  could  law- 
fully be  erected,  and  further  providing  that 
DO  pwmit  should  issue  for  a  frame  or  wood- 
en building  in  that  district,  and  making  it 
a  misd«neanor  to  violate  that  ordinance.  No 
sQch  permit  was  issued  for  the  construction 
of  the  cigar  store.  Just  prior  to  and  at  the 
time  of,  the  bringing  of  this  suit  the  defend- 
ant was  excavating  for  the  purpose  of  con- 
structing a  building  on  the  east  end  of.  its 
tract  whidi  fronts  on  Ninth  street,  with 
the  intention  on  the  part  of  defendant  of 
constructing  that  building  on  the  alley  with 
its  east  wall  flush  with  the  east  line  of  that 
all^.  Pending  the  suit  and  before  the  trial 
sncb  building  was  constructed  one  story  high. 

Daniel  Dillon,  of  St  Louis,  for  appellant 
Richard  A.  Jones,  of  St  Louis,  for  respond- 
ent 

BOY,  O.  (after  stating  the  facts  as  above). 
f1]  1.  It  may  help  us  to  understand  the 
questions  involved  if  we  first  determine  what 
Oie  rights  of  the  owners  of  the  property  abut- 
ting on  the  alley  were  prior  to  the  beginning 
of  the  controversy.  The  Lucas  partition 
deeds  created  an  easement  in  the  alley  in 
favor  of  those  parties,  and  such  easement 
was  appurtenant  to  the  several  tracts  of 
land  and  passed  to  the  grantees  through  the 
mesne  conveyances  down  to  the  parties  to 
this  controversy,  unless  it  has  been  abandcm- 
ed  or  extinguished  in  some  way.  Washburn 
oa  E3asements,  f  13,  says:  "The  owner  of 
an  easement  in  another's  land  has  neither 
the  general  property  in  nor  seisin  of  the  ser- 
vient estate,  though  he  may,  by  holding  a  fee 
in  the  estate  to  which  sudi  easement  is  ap- 
purtenant have  an  estate  of  inheritance  in 
the  easement  And  from  being  something 
Impalpable,  of  which  a  seisin  cannot  be  pred- 
icated, easements  are  classed  with  incorpore- 
al hereditaments,  and 'are  so  designated  in 
tbe  definitions  thereof."  Where,  therefore, 
one  grants  or  reserves  a  right  of  easement 
over  one  parcel  of  land  in  favor  of  another, 
such  easement  by  such  act  of  creation  or 
annexation,  would  become  incident  and  ap- 
purtwant  to  such  estate  respectively,  and 
pass  as  appurtenant  in  after  conveyances  by, 
or  even  without,  the  word  "appurtenances," 
so  long  as  such  estates  should  subsist  as 
distinct  estates  in  different  proprietors. 

[2]  2.  At  the  time  of  that  partition  the  Lu- 
cas heirs  owned  all  the  land,  including  that 
in  the  alley.  Tbe  deeds  did  not  expressly 
convey  the  fee  in  the  alley  to  any  one.  It  Is 
a  well-known  rule  that,  in  the  absence  of 
cvldmce  to  the  contrary.  It  will  be  presumed 
that  the  owners  of  property  abutting  on  a 
public  way  hold  the  fee  to  the  center  of  the 
way.    In  Holmes  v.  Belliughura,  7  C.  B.  N. 


S.  329,  decided  by  the  English  Court  of  Com- 
mon Pleas  in  1869,  Chief  Justice.  Cockbnm 
said:  "The  same  principle  which  applies  in 
the  case  of  a  public  road,  and  which  is  the 
foundatlcm  of  the  doctrine,  seems  to  me  to 
apply  with  equal  force  to  the  case  of  a  pri- 
vate road.  That  presumption  is  allowed  to 
prevail  upon  grounds  of  public  convenience, 
and  to  prevent  disputes  as  to  the  precise 
boundaries  of  property;  and  it  is  based  up- 
on this  supposition,  which  may  be  more  or 
less  founded  in  fiict,  but  which  at  all  events 
has  been  adopted,  that,  when  the  road  was 
originally  formed,  the  proprietors  on  either 
side  each  contributed  a  portion  of  his  land 
for  the  purpose.  I  think  that  is  an  equally 
convenient  and  reasonable  principle  whether 
applied  to  a  public  or  to  a  private  road ;  but 
in  the  latter  case  it  must  of  course,  be  tak- 
en with  this  qualification,  that  the  user  of  it 
has  been  qua  road  and  not  in  the  exercise 
of  a  claim  of  ownership."  That  case  was 
cited  with  approval  In  Dill  v.  Board  of  Ed- 
ucation, 47  N.  J.  Eq.  421,  20  Atl.  739,  10  L. 
R.  A.  276.  It  is  thus  seen  that  the  defoid- 
ant  has  no  title  in  any  event  to  the  east 
half  of  tbe  alley,  unless  it  has  established 
title  by  the  statute  of  limitations.  The  mere 
destruction  or  abandonment  of  the  easement 
would  not  give  defendant  title  to  the  east 
half  of  the  alley. 

[3]' The  easement  was  acquired  by  deed 
and  the  cases  are  practically  unanimous  to 
the  effect  that  an  easement  so  acquired  can- 
not be  lost  by  mere  nonuser.  Dill  r.  Board 
of  Education,  supra;  Structural  Co.  v.  Dis- 
tilling Co.,  189  Mass.  loc  dt  158,  75  N.  B. 
85;  Wiggins  v.  McCleary.  49  N.  Y.  346.  The 
deed  made  in  trust  for  Joseph  D.  Lucas  by 
James  H.  Lucas  In  1872  and  the  trustee's 
deed  to  Joseph  D.  Lucas  made  in  1875  do  not 
mention  the  alley,  and  state  that  the  land 
tberein  conveyed  was  bounded  In  tbe  west 
by  the  land  of  Gardiner  et  al.  There  is  no 
other  evidence  of  any  kind  in  the  case  that 
Gardiner  owned  the  land  west  of  the  alley 
or  claimed  tbe  alley.  On  the  other  hand,  all 
the  evidence  in  the  case  shows  that  the  al- 
ley was  there  and  undisputed  by  anybody 
at  the  time  those  deeds  were  made.  We 
are  justified  In  regarding  those  recitals  as 
to  Gardiner  et  al.  as  being  made  by  some 
inadvertence. 

3.  In  1891,  when  the  Staeds  became  the 
owners  of  the  land  on  the  west  side,  Joseph 
D.  Lucas  owned  on  the  east  side  of  the  al- 
ley. Lucas,  as  his  name  indicates,  is  sup- 
posed to  have  been  one  of  tbe  family  who 
created  the  alley;  and  he  had  owned  his 
land  for  19  years.  The  Staeds  were  notified 
by  their  deeds  that  the  alley  was  there.  It 
was  open  from  Chestnut  street  to  the  10- 
foot  alley  on  the  south.  All  concerned  knew 
of  it,  and  no  one  was  hostile  to  it 

[4]  It  is  claimed  now  that  the  quitclaim 
deed  from  the  Byans  for  tbe  5-foot  strip 
gave  the  Staeds  "color  of  title."  If  so,  it 
was  decidedly  "off  color,"  for  it  stated  that 
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tbe  strip  was  "known  aa  a  private  alley." 
We  construe  tbat  deed,  not  as  an  Impeach- 
ment of  the  alley,  bnt  as  a  confirmation  of 
it,  and  we  think  it  was  so  considered  at  the 
time  It  was  made,  by  the  parties  thereto. 

[i]  Such  being  the  condition  of  the  alley 
and  the  attitude  of  the  parties  towards  It  in 
1801,  we  are  Interested  in  discovering  how 
the  cigar  store  got  in  there  In  1892.  Did 
the  Staeds  put  It  there  with  the  intention  to 
permanently  hold  the  strip  as  their  own? 
We  are  Justified  in  drawing  the  inference 
that  they  were  experienced  in  real  estate 
matters.  They  knefr  the  requirements  as 
to  building  permits,  and  as  to  the  Illegality 
of  wooden  structures  in  that  district  They 
do  not  seem  to  have  regarded  that  structure 
as  of  sufficient  importance  to  require  a  con- 
formity with  the  law  as  to  it  It  must  have 
cost  very  little  to  construct  It,  and  It  rented 
for  $10  a  month.  Lucas  is  dead.  Patrick 
M.  Staed,  a  former  sheriff  of  St  Louis,  who 
attended  to  the  building  of  it  on  the  part  of 
the  Staeds,  is  dead.  Mr.  John  Staed,  who 
testified  for  the  defendant,  did  not  even 
know  who  built  it  Hs  said:  "My  brother 
told  me  he  got  the  shadi  built.  That  is  all 
I  know  about  it  I  was  treasurer  and  paid 
all  the  bills  at  that  time.  My  opinion  is  I 
gave  him  the  money  to  pay  the  men  who 
buUt  the  shack  there."  On  the  other  hand, 
Mr.  Farley  was  a  real  estate  man,  had  an 
office  in  the  Lucas  property,  and  was  Lu- 
cas' agent  The  Staeds  had  a  real  estate 
man,  who,  as  their  agent,  collected  all  their 
rents  except  for  this  cigar  store.  The  rent 
on  that  for  about  12  years  was  collected  by 
Farley,  Lucas'  tenant  and  agent  On  that 
question  Mr.  John  Staed  testified:  "Q.  Who 
was  managing  that  property  then — handling 
It?  A.  I  got  the  money  out  of  the  rents  and 
paid  the  bills.  I  have  been  always  getting 
the  rents  and  toiding  to  that  property.  We 
tad  Mr.  McMenamy  collect  some  rents  and 
Mr.  Brennan  collect  some,  and  Mr.  Farley. 
Mr.  Fariey  Just  collected  for  that  cigar 
place  That  was  all  he  collected.  He  col- 
lected $10  a  month,  and  gave  it  to  me.  He 
gave  me  $10  a  month  during  a  period  of  12 
or  13  years,  I  suppose.  He  charged  a  com- 
mission of  8  per  cent  Q.  Why  did  he  col- 
lect for  that  and  the  others  collect  for  the 
balance  of  your  property?  A.  Well,  Bren- 
nan had  been  collecting  for  the  other  offices 
there,  and  my  opinion  Is  tbat  Mr.  Farley 
asked  me  to  give  him  some  of  our  collec- 
tions, and  we  commenced  with  that,  I 
think."  The  fact  that  Farley  was  Lucas' 
tenant  and  agent  and  collected  the  rent  on 
the  cigar  store  while  the  rents  of  the  Staed 
property  were  collected  by  another  agent  is 
a  8tr<M)g  circumstance  in  favor  of  the  infer- 
ence that  the  cigar  store  was  not  built  in 
opposition  to  Lucas,  but  with  his  consent 


and  permission,  at  least  On  the  other 
hand,  Mr.  Staed  stated  only  his  "(q>inion'' 
and  what  he  "thought"  as  to  what  the  facts 
were.  Immediately  following  1882  the  west 
part  of  the  alley  was  assessed  to  the  Staeds, 
but  not  aU  of  It  until  1900.  In  1894  the  deed 
was  made  to  the  Staed  B«alty  Company.  It 
has  been  suggested  tbat  the  reason  the  alley 
was  mentioned  in  that  deed  was  because  the 
conv^ancer  followed  former  deeds  by  copy- 
ing.  In  the  statement  of  facts  the  descrip- 
tions in  the  various  deeds  of  trust  thereaft- 
er executed  by  the  defendant  are  given.  X 
comparison  of  those  desoriptlons  will  show 
that  the  conveyancer  did  not  always  follow 
copy,  but  did  always  clearly  call  for  the  al- 
ley. In  addition  to  those  facts,  the  defend- 
ant acquired  the  south  tract  fronting  26  feet 
2  inches  on  Ninth  street  in  1884.  Its  deed 
was  not  put  in  evidence,  but  about  the  same 
time  It  executed  a  deed  of  trust  on  its  new 
purchase  which  called  for  the  alley.  If  that 
alley  got  into  that  deed  of  trust  purely  as 
the  result  of  copying,  those  experienced  real 
estate  men  Interested  in  the  defendant  com- 
pany were  surely  the  victims  of  their  con- 
veyances. 

The  claim  is  made  by  the  appellant  that 
the  evidence  shows  that  the  part  of  the  alley 
covered  by  the  new  building  was  prior  to  the 
construction  of  that  building  included  in  the 
defendant's  yard.  The  evidence  does  not 
support  such  contention.  Some  parts  of  It 
are  capable  of  that  construction,  but  the 
whole  of  It  taken  together,  tuclnding  that  of 
defendant's  witnesses,  shows  that  there  was 
a  fence  between  that  part  of  the  alley  and 
defendant's  yard.  Up  to  the  time  when  de- 
fendant prepared  to  build  that  new  building 
Just  before  this  suit  was  begun,  it  had  never 
pretended  to  claim  that  part  of  the  alley. 

We  are  driven  to  the  conclusion  from  the 
facts  that  the  beginning  of  the  possession  of 
the  cigar  store  by  the  Staeds  was  originally 
with  the  permission  of  Lucas,  and  that  sadi 
possession  was  not  under  any  adverse  claim 
of  right  until  very  shortly  before  this  suit 
was  brought  No  possession  can  result  in  ti- 
tle by  limitations,  unless  the  same  Is  under 
a  claim  of  right  or  color  of  title.  Bowman 
V.  Lee,  48  Mo.  835;  Fugate  v.  Pierce,  48  Mo. 
441;  Dalhy  v.  Snuffer,  67  Mo.  284;  Bradley 
V.  West,  60  Mo.  33;  Babee  t.  Henderson. 
1S6  Mo.  566,  67  S.  W.  719,  79  Am.  St  Rep. 
640;  Heckescher  ▼.  Cooper,  203  Mo.  278t  101 
S.  W.  658. 

The  Judgment  Is  affirmed. 

BLAIR,  CL,  concurs. 

PER  CURIAM.  The  foregoing  opinion  Is 
adopted  as  the  opinion  of  the  court.  AU 
concur. 
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MATHI8  T.  WABASH  B.  CO. 

(Sapi«m«  Oonrt  of  Missouri,  DiTislon  No.  1. 

Nor.  80,  1912.) 

AFFEAI.     and     BBBOB     ({     777*)— DlSMIBSAI/— 

On  Conbirt. 

Where  parties  apon  appeal  filed  a  stipnla- 
tion  redtinx  that  the  case  has  been  fully  set- 
tled, and  that  an  order  of  dismissal  at  the 
cost  of  appellant  may  be  entered,  the  appeal 
will  be  so  dismissed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Di«.  |  8120;    Dec.  Dig.  i  777.*] 

Appeal  from  Clrcnit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  Hiram  H.  Mathls  against  the 
Wabash  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Dismissed. 

J.  I<.  MinnlB  and  N.  S.  Brown,  both  of 
St.  Louis,  and  Guthrie  ft  Franklin,  of  Macon, 
for  appellant  R.  W.  Barrow  and  B.  R. 
Dysart,  both  of  Macon,  and  John  T.  Barker, 
of  La  Plata,  for  respondent 

GRAVI>S,  P.  J.  Since  the  submission  of 
this  cause  the  parties  by  and  through  their 
counsel  of  record  have  entered  into  a  stipu- 
lation aa  follows,  omitting  caption  and  sig- 
natures: "This  case  having  been  fully  set- 
tled, and  the  amount  heretofore  agreed  upon 
having  been  fully  paid,  it  is  hereby  agreed 
and  stipulated  that  the  following  order  be 
entered  upon  the  record  of  the  court:  Now 
comes  the  appellant  and  dismisses  his  appeal. 
Wherefore  It  is  considered  by  the  court  that 
said  appeal  be  and  the  same  is  hereby  dis- 
missed at  the  cost  of  the  appellant" 

Let  the  appeal  be  dismissed,  and  the  Judg- 
mmt  entered  for  costs  as  in  the  stipulation 
stated.    All  concur. 


FIRST  NAT.  BANK  OF  PLATTSBURG 
T.  RE3NICK  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  13,  1912.     Rehearing  Denied  Dec 

10,  1912.) 

1.  Bnxs   AND   Nona   (|  518*)— COnsidbba- 

TlOn— EVIDBRCB. 

Svidence,  in  a  suit  to  set  aside  a  deed  of 
trust  executed  in  1898  to  the  grantor's  children 
to  secure  notes  to  the  amount  of  $30,000,  bas- 
ed upon  a  note  for  |6,000  executed  in  1874  by 
xrantor  to  his  then  wife,  held  to  sustain  a  find- 
infr  that  the  $6,000  note  was  without  consid- 
eration. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes.  Cent  Dig.  U  1816-1821;  Dec.  Dig.  i 
51&*] 

2.  FBAUDrtEirr     Convktanoes     (|     104*)  — 

TSANSAOnONB— C^EDITOBB. 

Where  the  rights  of  creditors  are  involved, 
financial  transactions  between  husband  and 
wife  are  looked  upon  with  suspicion. 

fEll  Note.— For  other  cases,  sec  Fraudulent 
Cbnveyances,  Cent  Dig.  H  337-344 ;  Dec.  Dig. 
I   104.*] 

8.  APFEAI.  AND   Ebbob  (|  1096*)— Retibw — 
StrBSEquxNT  Appbai^-Bvidbncb. 

In  examining  the  trial  court's  conclusions 
on   the  facts  in  an  action  to  set  aside  a  deed 


of  trust,  the  reviewing  court  could  consider  the 
lapse  of  time,  the  discrepancy  between  the  pres- 
ent testimony  and  that  given  on  a  former 
trial,  and  the  fact  that  the  changes  made  in 
the  testimony  conformed  to  the  needs  of  the 
parties  introducing  the  witnesses,  as  determin- 
ed by  the  former  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |{  4353-43S7;    Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty; Sam  Davis,  Judge. 

Suit  by  the  First  National  Bank  of  Platts- 
burg  against  Bessie  M.  Renlck  and  others. 
From  Judgment  for  plaintUI,  defendants  ap- 
peal.   AflSrmed. 

John  A.  Cross,  of  Lethrop,  and  J.  W.  Boyd, 
of  St  Joseph,  for  appellants.  W.  S.  Her- 
don,  of  Plattsburg,  and  Culver,  Phillip  ft 
Spacer,  all  of  St  Joseph,  tor  respondent 

BLAIR,  C.  This  is  a  suit  to  Bet  aside  a 
deed  of  trust  executed  June  26,  1898,  by 
Emanuel  S.  Fry  to  his  three  children  to  se- 
cure notes  amounting,  with  interest,  to  about 
$30,000.  On  the  same  day  the  deed  of  trust 
was  executed.  Fry  conveyed  all  his  other 
property,  and  the  present  plaintiff  Instituted 
an  action  against  him,  attaching  the  220 
acres  of  land  covered  by  the  deed  now  as- 
sailed. In  that  action  there  was  Judgment 
for  defendant  on  the  plea  In  abatement  and 
for  plaintiff  on  the  merits.  On  plaintiff's 
appeal  the  Judgment  on  the  plea  in  abatement 
was  reversed  and  the  cause  remanded,  and 
on  retrial  the  attachment  was  sustained. 
The  land  now  Involved  was  bought  by  plain- 
tiff at  execution  sale  under  the  Judgment 
The  opinion  of  this  court  in  that  case  (168 
Mo.  492,  68  8.  W.  348)  states  the  facts  as 
then  proved,  and  it  was  there  held  the  trial 
court  might  well  have  directed  a  verdict  sus- 
taining the  attachment  On  the  trial  of  this 
case  the  principal  evidence  for  defendants 
was  given  by  the  same  witnesses  who  testi- 
fied for  defendant  Fry  In  the  attachment 
proceedings. 

The  action  of  this  court  in  reversing  the 
Judgment  and  remanding  the  former  case 
was  in  part  predicated  upon  the  conclusion 
that  there  was  no  evidence  In  the  record 
(168  Mo.  loc.  dt  614,  68  S.  W.  348)  tending 
to  show  there  was  any  consideration  for  the 
notes  secured  by  the  deed  of  trust  now 
sought  to  be  set  aside.  The  record  disclosed 
that  the  notes  mentioned  d^)ended  for  their 
consideration  upon  a  note  for  $6,000  executed 
in  1874  by  Emanuel  S.  Fry  to  his  then 
wife  for  one-half  the  sale  price  of  Virginia 
lands  given  the  wife  by  her  father.  In  that 
case  It  appeared  the  note  was  executed  with- 
out any  previous  agreement  respecting  it, 
after  the  husband  had  reduced  the  proceeds 
of  the  lands  to  his  possession.  The  evidence 
in  the  former  case  chiefly  consisted  of  depo- 
sitions, and  these  were  offered  in  the  present 
case  In  proof  of  the  character  of  the  testi- 
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mony  of  the  principal  witnesses  In  the  for- 
mer case;  they  being  also  the  principal  wit- 
nesses In  this  case.  As  to  what  the  character 
of  that  testimony  was  In  the  attachment 
proceedings,  reference,  for  the  sake  of  brev- 
ity, Is  made  to  the  decision  of  this  court  In 
the  attachment  proceedings.  In  that  case, 
oil  retrial;  the  circuit  court  directed  a  ver- 
dict sustaining  the  attachment,  and  no  ap- 
peal seems  to  have  been  taken. 

[1]  It  also  appeared  in  evidence  in  the 
present  case  that  In  other  cases  instituted 
by  other  creditors  of  Fry  the  depositions  of 
some  of  the  witnesses  had  been  taken,  and 
that  in  no  Instance,  prior  to  the  institution 
of  the  present  suit,  had  the  testimony  as  to 
the  facts  Indicating  a  want  of  consideration 
for  the  original  $6,000  ditfered  materially 
from  that  In  the  attachment  proceedings 
first  mentioned. 

The  evidence  now  discloses  that  some  of 
the  witnesses  have  a  recollection  of  the  cir- 
cumstances under  which  the  $6,000  note  was 
executed  and  delivered  entirely  different 
from  that  they  had  when  their  testimony 
was  previously  taken.  Under  these  circum- 
stances the  trial  court  refused  to  believe 
them  and  found  for  plaintiff,  and  defendants 
appealed. 

[2]  In  First  National  Bank  of  Plattsburg 
▼.  Fry,  168  Mo.  loc.  dt  613,  68  S.  W.  354,  it 
was  said  of  the  very  transaction  involved  In 
this  case  that,  "when  the  rights  of  creditors 
are  involved,  transactions  like  this  between 
husband  and  wife  are  to  be  scrutinized  with 
the  most  Jealous  care."  It  was  further  point- 
ed out  that  the  presumption  was  that  the 
deed  from  Deyerle  and  wife  to  Mrs.  Fry, 
and  that  from  Fry  and  wife  to  Chapman, 
were  acknowledged  February  28,  1874,  and 
that  the  presumption  was  these  deeds  were 
delivered  on  the  day  they  were  acknowledg- 
ed, and  therefore  two  days  before  the  exe- 
cution of  the  note  from  Emanuel  S.  Fry  to 
his  wife,  which  bore  date  March  2,  1874. 
Since  defendants'  position  is  that  the  trial 
court  was  wrong  in  finding  from  the  evidence 
that  the  $6,000  note  was  without  considera- 
tion, it  becomes  necessary  to  examine  the 
evidence  in  this  record. 

That  the  character  of  the  evidence  before 
the  trial  court  may  be  understood,  excerpts 
therefrom  may  prove  enlightening.  J.  D. 
Deyerle,  one  of  defendants'  principal  witness- 
es, had  testified  in  1898  that  the  deed  to 
Fry  and  wife  from  Deyerle,  and  the  deed 
from  Fry  and  wife  to  Chapman,  were  both 
acknowledged  on  the  same  day,  and  delivered 
on  the  day  they  were  acknowledged.  In 
1907  he  testified  that  the  deeds  were  not 
delivered  until  two  or  three  days  after  they 
were  acknowledged.  During  his  cross-exami- 
nation the  following  occurred :  "Q.  Tou  say 
to-day,  nine  years  later,  that  you  were  mis- 
taken when  you  made  these  answers  to  these 
questions,  and  you  also  say  that  you  can 
give  no  reason  for  saying  why  your  memory 


to-day  is  better  than  it  was  nine  years  ago; 
is  that  right?  A.  Only  by  my  recollection, 
air.  Q.  Now,  the  fact '  in  the  matter  was 
this,  Mr.  Deyerle :  You  gave  your  testimony 
in  1808,  and  you  know  this  case  was  tried 
after  that,  don't  yon?  A.  Yes,  sir;  I  beard 
it  Q.  You  know  from  Mr.  Fry  that  it  Was 
tried?  A.  Yes,  sir.  Q.  Mr.  Fry  told  you 
that  the  case  went  to  the  Supreme  Court 
of  Missouri,  didn't  be?  A.  Yes,  sir.  Q.  And 
he  told  you  that  the  Supreme  Court  of  Mis- 
souri had  reversed  the  decision,  didn't  he? 
A.  Yes,  sir.  Q.  And  Mr.  Fry  told  you  that 
the  Supreme  Court,  in  reversing  that  de- 
cision, had  held  that  there  was  no  considera- 
tion for  the  note  that  was  given  by  him  to 
his  wife,  the  $6,000  note  referred  to  in  your 
testimony,  unless  It  could  be  shown  that  aa 
agreement  existed  betweoi  him  and  his  wife, 
before  the  note  was  executed,  that  the  note 
was  to  be  given  in  consideration  of  her  deed- 
ing this  land  to  Mr.  Chapman,  Joining  in 
the  deed  to  Mr.  Chapman.  He  told  yon  tltat. 
didn't  he,  in  substance?  A.  I  don't  exactly 
know  the  circumstances;  something  to  that 
effect.  Q.  And  he  told  you  it  was  necessary 
to  get  evidence  to  that  end,  didn't  he?  (Ob- 
jected to  by  cjfunsel  for  defendants,  because 
the  defendants  are  not  bound  by  any  con- 
versation he  had  with  E.  S.  Fry.)  Q.  He 
told  you  that  It  was  necessary  to  get  evidence 
to  that  effect  to  show  that  this  agreement 
existed  between  him  and  his  wife  before 
the  deeds  were  executed,  didn't  he,  in  sub- 
stance, sir?  A.  No,  sir.  Q.  He  didn't  Uil 
you  that?  A.  No,  sir.  Q.  Then  they  took 
your  deposition  over,  didn't  they?  A.  Next 
time  they  came.  Q.  l^iat  is  the  time  that 
Mr.  Fry  came  here  and  told  you  about  what 
the  Supreme  Court  had  decided?  A.  Yes, 
sir.  Q.  When  it  became  necessary  to  take 
your  deposition  over  the  second  time,  the 
Supreme  Court  had  decided  the  case,  hadn't 
it,  sir?  (Objected  to  as  hearsay  testimony.) 
A.  I  don't  know.  Q.  You  know  it  from  what 
Mr.  Fry  told  you?  A.  That  thej'  had  re- 
versed the  case  back?  Q.  And  he  told  you 
the  facts  you  said  he  told  you?  A.  Yes,  sir. 
Q.  And  then  your  deposition  was  taken  the 
second  time?  A.  Yes,  sir.  Q.  And  then 
when  they  took  your  deposition  over  the  sec- 
ond time  you  .changed  your  testimony  from 
what  it  had  been  on  the  first  trial?  A.  Yes, 
sir." 

With  reference  to  the  same  matter,  the 
delivery  of  the  deeds,  etc.,  the  same  witness 
further  testified:  "Q.  Didn't  you  say  to  me, 
on  cross-examination,  that  Mr.  Fry  had  ex- 
plained to  you  that  the  Supreme  Court  of 
Missouri  had  reversed  the  Judgment  in  the 
case  of  the  Bank  v.  Fry,  and  explained  to 
you  why  they  had  reversed  it?  Did  you  not 
make  that  admission  yourself  on  your  cross- 
examination?  A.  Yes,  sir;  I  believe  I  did. 
Q.  That  is  true,  isn't  it?  A.  Yes,  sir.  Q. 
Now,  I  say  that  it  was  after  the  time  that 
Mr.  Fry  had  explained  to  you  the  decision 
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that  yon  flnt  made  the  statement  that  the 
two  deeds  we  bare  been  talking  about  were 
not  delivered  nntil  tliree  days  after  tbey  were 
acknowledged?  A.  Yes,  sir.  Q.  You  bad  nev- 
er made  any  snch  statement  as  tbat  before? 
A.  No,  sir.  Q.  At  that  time  you  made  the 
statement  that  they  were  delivered  on  the 
same  day  th^  were  acknowledged,  and  yon 
now  say  yon  were  mistaken  when  you  made 
that  statement?  A.  Yes,  sir.  Q.  When  did 
your  father  make  the  deed  to  you  for  your 
share  of  this  land?  A.  I  have  forgot  that 
date  now,  sir.  Q.  About  what  time?  A. 
The  Franklin  county  land,  you  mean  that 
division?  Q.  Yes.  A.  I  think,  sir,  about  six 
months  after.  Q.  Tbat  is  your  recollection 
now  that  it  was  six  months  aftw?  A  Yes, 
sir.  Q.  Don't  yon  know  it  was  two  years 
after?  A.  No,  sir.  Q.  Didn't  you  state  in 
your  deposition  It  was  the  2d  day  of  Novem- 
ber, 1876?  A.  My  deed?  Q.  Yes.  A.  I  don't 
remember,  sir.  Q.  You  do  not  remember 
whether  that  was  correct  or  not?  A.  Made 
tbe  deed  to  me?  Q.  Yes,  sir;  you  don't  re- 
member if  that  is  correct  or  not?  A.  No, 
sir.  Q.  Why  can't  you  remember  a  trans- 
action of  that  kind,  which  was  a  business 
transaction  in  which  you  were  interested, 
but  you  can  remember  the  statement  made 
by  your  sister  to  your  brother-tn-law  33  years 
ago — a  transaction  in  which  you  were  not 
particularly  interested?  A.  I  cannot  say, 
only  from  my  memory.  Q.  There  was  noth- 
ing particular  to  impress  this  transaction  on 
your  mind,  was  there?  A.  No,  sir.  Qi 
Now,  what  did  your  father  say  to  you  when 
be  made  the  deed  to  you  of  your  portion  of 
the  land?  A.  Just  made  me  the  deed;  turn- 
ed It  over  to  me.  Q.  Don't  you  recall  what 
he  said  to  you  at  the  time?  A.  No,  sir. 
Q.  And  were  yon  present  when  he  made  the 
deed  to  your  sister,  Mrs.  Chapman,  for  her 
portion  of  tbe  land?  A.  Yes,  sir.  Q.  Do  you 
remember  what  he  said  to  her  at  that  time? 
A.  No,  sir;  I  can't  remember,  sir.  Q.  Tbe 
deed  to  Mrs.  Chapman  for  her  portion  of  the 
land  and  the  deed  to  you  for  your  portion  of 
tbe  land  was  made  after  the  deed  was  made 
to  Mrs.  Fry  for  her  portion  of  it?  A.  Yes, 
sir;  It  was.  Q.  Yet  you  don't  recall  what 
occurred  when  these  deeds  were  made?  A. 
Not  exactly.  Q.  Yet  you  were  ijersonally  In- 
terested In  this  matter?  A.  Yes;  as  fbr  as 
my  own  deed,  Q.  You  cannot  recall  those 
things,  and  you  do  recall  the  conversation  be- 
tween your  sister  and  her  husband  when  the 
deed  was  made  to  her?  A.  Yes,  sir,  Q. 
What  else  occurred  on  that  day  besides  these 
transactions?  A.  You  mean  when  the  deed 
was  made?  Q.  When  the  deeds  were  deliver- 
ed and  your  sister  remarked  to  her  husband, 
'Where  is  tbe  note?'  and  her  husband  turn- 
ed to  you  and  asked  If  you  could  get  him  a 
blank  note,  etc.,  what  other  conversation  oc- 
curred there  on  that  day?  A.  I  cannot  re- 
call, sir.  Q.  Yon  don't  recall  auything  else 
that  occurred  im  tbat  day?   A.  Mo,  sir."   . 


Henry  S.  Deyerle's  dq90sltion  bad  been 
twice  previously  taken  and  in  neither  In- 
stance bad  he  testified  to  any  conversation 
between  Fry  and  his  wife  Indicating  a  pre- 
vious agreement  between  them  that  Fry  was 
to  give  his  note  to  her  In  consideration  of 
his  receipt  of  tbe  purchase  money  and  notes 
for  the  Virginia  lands.  In  this  case  be  tes- 
tified to  such  a  conversation,  but  was  unable 
to  explain  why  be  remembered  It  33%  years 
after  the  transaction,  when  he  failed  to 
remember  It  on  the  occasions  when  his  dep- 
osition was  taken  6  and  10  years  before 
his  testimony  in  the  present  case  was  given. 

Tbe  substance  of  the  testimony  of  Henry 
S.  Trout,  so  far  as  it  was  competent  and  ad- 
missible, was  tbat  on  February  27,  1874, 
the  day  the  deeds  were  drawn,  he  heard 
Mrs.  Fry  direct  the  conveyancer  to  make  tbe 
notes  or  bonds  Chapman  was  to  give  for  the 
deferred  payments  payable  to  Bmanuel  S. 
Fry,  saying  she  "had  an  understanding  and 
agreement  with  him  which  was  satisfactory 
to  her  as  to  the  amount  of  the  purchase 
money."  According  to  Trout,  this  was  Mrs. 
Fry's  language,  and  he  claimed  to  have  ^^ 
distinct  recollection  of  It  His  testimony 
was  given  33  years  after  the  alleged  occur- 
rence, and  followed  a  conversation  with  EL 
S.  Fry  in  regard  to  the  matter.  The  wit- 
ness remembered  scarcely  anything  else  which 
occurred  at  or  near  the  date  of  the  drafting 
of  the  deed.  He  was  unable  to  remember 
the  date  of  Mrs.  Fry's  marriage,  though  as- 
signing his  cousinly  interest  in  her  afCairs 
as  the  reason  tbe  conversation  to  which  he 
testified  was  Impressed  upon  his  memory. 
He  was  66  years  of  age  when  bis  testimony 
was  taken. 

O.  W.  Chapman,  testifying  33  years  after 
the  fact,  claimed  to  ranember  seeing  his 
grandfather,  Benjamin  D^«rle,  band  to  Mrs. 
Fry  something  at  some  time  during  the 
spring  of  1874,  and  say  to  her  that  th^  were 
the  iHipers  to  the  Franklin  county  land.  He 
did  not  remember  that  Mrs.  Fry  said  any- 
thing at  all  on  that  occasion,  though  It  was 
at  that  time,  according  to  J.  D.  Deyerle, 
Mrs.  Fry  asked  for  and  received  the  $6,000 
note  from  her  husband. 

Bmanud  &  Fry's  deposition  had  been 
taken  several  times  btfore  the  trial  In  this 
casa  In  his  deposition  taken  in  1898,  24 
years  after  tbe  event,  he  testified  concern- 
ing the  happenings  at  the  time  of  the  allot- 
ment of  the  Virginia  lands  by  his  wife's 
father  thus:  "A.  Tbe  land  was  all  together, 
and  it  would  have  to  be  divided — ^about 
forty  or  forty-five  hundred  acres  of  land — 
into  four  different  lots  between  four  different 
children.  Each  one  was  to  have  one-fourth 
of  the  land,  of  course,  I  was  to  have  my 
wife's,  as  she  was  one  of  tbe  children.  After 
talking  a  while,  Mr.  Chapman  remarked, 
says,  'I  will  give  you  $12,000  for  your  part 
[my  part]  of  the  land.'  I  told  him  I  didn't 
know  anything  about  the  price  of  land  In 
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that  oonntry;  and  Mr.  Deyerle  was  sitting 
there  In  his  seat  Of  course,  I  didn't  live 
out  there,  and  didn't  know  the  worth  of 
land  there.  I  Just  remarked  to  him  I  would 
leave  It  to  Mr.  Deyerle,  knowing  that  I 
didn't  know  anything  about  what  that  land 
might  be  worth,  property  like  that,  whether 
I  should  take  it  or  not— take  the  |12,000  or 
not  The  old  gentleman  said — he  just  re- 
marked: 'Fry,  I  believe  that  is  a  g:ood  price.' 
I  told  him  'All  right'  Mr.  Deyerle  gave  his 
decision.  He  said  'AH  right';  he  would  give 
it  I  thought  it  was  right,  what  they  said ; 
and  they  were  to  write  out  the  deed — old 
Mr.  Deyerle.  Young  David  Deyerle  was 
there." 

In  his  testimony  In  tills  case  he  details  an 
alleged  conversation  In  which  he,  his  wife, 
and  his  wife's  father  participated.  In  which 
the  wife  took  the  part  he  had  assigned  him- 
self in  his  previous  testimony,  and  in  which 
she  also  stated  that  he  (Fry)  had  agreed  to 
give  her  his  note  for  $6,000  for  one-half  the 
purchase  price  of  the  land.  Trout,  who  was 
present,  remembers  the  conversation  quite 
differently. 

Fry  had  previously  testified,  also,  when 
asked,  "Then  why  did  you  give  her  [his  wife] 
your  note?"  as  follows:  "A.  Because  I 
thought  it  was  right  Mr.  Deyerle  deeded 
it  to  both  of  us.  He  remarked,  'Had  we 
better  draw  this  deed  to  you?*  She  said: 
'No ;  let  Mr.  Fry  have  half  of  it'  I  had  the 
deed  recorded,  wrote  up,  and  I  gave  her  my 
note  for  half  of  it" 

In  this  case  be  details  a  conversation  at 
the  time  of  the  delivery  of  the  deeds,  in 
which  he  makes  it  appear  that  the  reason 
for  his  executing  the  $6,000  note  was  the 
alleged  agreement  at  the  time  of  the  division 
of  the  land— a  conversation  whiai,  it  ap- 
pears, he  had  not  recalled  until  after  this 
court  handed  down  Its  opinion  in  the  at- 
tachment proceedings. 

The  significance  of  the  changes  in  the  tes- 
timony of  Fry  and  the  Deyerles  is  consider- 
able, when  it  Is  recalled  that  they  were  made 
after  this  court  had  held  the  $6,000  note 
without  consideration  because  of  its  delivery, 
without  previous  agreement  after  Fry's  re- 
duction to  possession  of  the  purchase  money 
and  notes  given  by  Chapman  for  the  land, 
and  after  Fry  had  advised  these  witnesses 
of  the  decision  and  of  Its  purport 

In  addition,  neither  Fry  nor  Ills  children 
had  ever  treated  the  notes  to  the  latter  as 
an  existing  liability.  He  was  made  their 
guardian  and  curator  about  1885,  regularly 
settled  his  accounts  as  such,  and  as  they  be- 
came of  age  took  from  each  of  them  a  re- 
ceipt in  full  of  all  sums  In  his  hands  due 
from  him  to  them;  and  at  no  time  during 
the  pendency  of  this  guardianship  did  he 
charge  himself  with  the  notes  alleged  to  have 
been  successively  executed  to  them  in  re- 
newal of  the  $6,000  note,  though  regularly 


making  the  usual  affidavit  to  the  effect  that 
in  his  settlements  he  had  charged  himself 
with  all  moneys  and  proiKrty  in  his  posses- 
sion belonging  to  them.  Further,  Fry  kept 
accounts  against  his  children  for  sums  ad- 
vanced to  or  for  them,  charging  them  with 
a  total  of  about  $4,000,  but  crediting  none  of 
these  charges  on  the  notes  to  them.  Had 
these  credits  been  entered  as  of  the  dates 
they  were  <4iarged  in  the  account  kept  by 
Fry,  the  notes  secured  by  the  deed  of  trust 
here  in  question  would  have  been  most  ma- 
terially reduced.  Again,  the  attitude  of  the 
children,  after  the  deed  of  trust  was  execut- 
ed and  recorded,  but  ill  consisted  with  the 
idea  that  they  regarded  the  notes  as  valid 
and  justly  enforceable  obligations.  The  land 
has  been  rented  mainly  to  Mrs.  .Emanuel  S. 
Fry  (a  second  wife),  and  the  proceeds  and 
more,  in  excess  of  taxes  and  Interest  on  the 
prior  mortgage,  have  been  expended  in  Fry's 
lltlgration  with  his  creditors,  though  this  is 
the  first  case  In  whldi  the  alleged  interests 
of  Fry's  dtilldren  have  been  directly  assailed. 

[3]  In  view  of  the  rule  heretofore  mention- 
ed and  the  character  of  the  evidence  in  this 
case,  as  indicated  above,  the  finding  of  the 
chancellor  on  the  evidence,  to  the  effect  that 
the  $6,000  note  was  executed  without  con- 
sideration, ought  not  be  overturned.  Die 
lapse  of  time,  the  discrepancy  between  the 
testimony  formerly  given  and  that  given  at 
a  later  period,  the  fact  that  the  changes 
made  so  exactly  conformed  to  the  needs  of 
appellants,  as  pointed  out  by  this  court  in  its 
former  decision,  the  fact  that  Emanuel  S. 
Fry,  who  is  the  most  active  personage  In  all 
this  litigation,  reported  the  reversal  to  the 
Virginia  witnesses  and  explained  to  some,  at 
least,  of  them  exactly  what  was  needed  to 
meet  the  decision,  and  that  then  he  and  these 
witnesses  again  gave  their  testimony  with 
the  very  substantial  changes  necessary  to 
support  appellants'  contention  in  this  case^ 
all  these  things  are  to  be  borne  in  mind  when 
examining  the  accuracy  of  the  trial  court's 
conclusion  as  to  the  facts.  Moore  on  Facts, 
II  893,  1059. 

The  Judgment  should  be  and  is  affirmed. 

BOX,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


EINCER  T.  KINCER  et  aL 

(Supreme  Court  of  Missouri     Division  No.  2. 

><ov.  13,  1912.    Rehearing  Denied  Dec 

10,  1912.) 

1.  Deeds  (i  196*)— ExxounoN— Fathek  to 
Son— Undue  iNiXTWHqB— Pbmumftions— 
Bttrden  of  Pboof. 

Where  a  father,  nearly  93  yean  of  age. 
nearly  blind,  and  confined  to  his  bed,  conveyed 
all  his  real  estate  to  the  son  with  whom  he 
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was  IMxig  and  by  whom  he  was  b«iiur  cared 
for,  for  a  nominal  consideration,  ana  there 
were  other  children  to  whom  no  advancements 
were  made,  it  will  be  presumed  that  the  deeds 
were  the  result  of  undue  influence,  and  the 
hnrden  was  on  the  grantee  jto  show  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  a  587-693,  649;    Dec.  Dig.  {  196.*] 

2.  Deeds  (|  211*) — Vauditt— Undue  Infltj- 

BRCE. 

Evidence  held  to  require  a  finding  that 
deeds  executed  by  a  father  to  his  son  werft  the 
result  of  ondue  influence  and  Invalid. 

TEd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  e37-«47;    Dec.  Dig.  {  211.*] 

Appeal  from  St  Louis  Circuit  Court;  Mbs- 
es  N.  Sale,  Judge. 

Action  by  Pearl  Elncer  against  John  Klncer 
and  others  to  set  aside  certain  deeds  of  real 
property.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Martin  Elncer  on  December  7,  1906,  made 
two  quitclaim  deeds  for  two  different  tracts 
of  real  estate  In  the  dty  of  St  Louis  to 
Us  son  John  Klncer.  The  father  died  Jan- 
nary  1^,  1908,  and  the  plaintiff,  his  grand- 
daughter, sued  to  set  aside  those  deeds  on 
tbe  ground  ot  undue  influence.  From  a  de- 
cree dismissing  her  bUl,  she  has  appealed. 

Martin  E^lncer  was  93  years  of  age  when 
lie  died.  He  had  been  blind  In  one  eye  since 
early  life,  and  the  vision  of  the  other  eye 
had  gradually  faded  until  he  was  nearly 
blind.  He  was  so  deaf  that  It  was  neces- 
sary to  get  close  to  him  and  shout  almost 
In  his  ear  to  mak'e  him  hear.  In  January, 
1908,  he  fell  and  broke  his  hip,  and  was 
thereafter  confined  to  his  bed  until  his 
death.  It  was  necessary  for  him  to  take 
"pbyslc,"  as  a  result  of  which  his  bed  was 
sometimes  made  unclean.  After  the  exe- 
cution of  the  deeds  in  question,  and  In  Au- 
gust, 1907,  there  was  an  inquiry  In  the 
probate  court  as  to  his  sanity.  The  Jury 
went  to  his  house  and  asked  him  his  rea- 
sons for  making  the  deeds  to  John.  He  an- 
swered that  be  had  done  so  because  John 
bad  taken  care  of  him  for  a  number  of  years 
and  had  promised  to  take  care  of  him  as 
long  as  he  lived.  The  Jury  unanimously 
found  that  he  was  of  sound  mind.  The 
deeds  were  ordinary  quitclaim  deeds,  ex- 
pressed to  be  made  in  consideration  of  $10, 
and  without  any  reservations  or  Conditions. 
He  bad  lived  for  many  years  In  north  St 
Loaia,  and  bad  been  engaged  in  the  wood 
bnsiness,  and  at  one  time  had  a  grocery 
store.  He  had  been  out  of  business  for  30 
years.  At  the  time  of  bis  retirement,  he 
owned  a  double  brick  building  at  2810  Broad- 
way, in  part  of  which  he  lived,  and  rented 
tbe  other  to  a  tenant  He  also  owned  prop- 
erty on  Ninth  street,  on  which  were  three 
tenements,  all  rented  tbr  residences.  Wheth- 
er they  were  in  separate  buildings,  or  all  in 
one  building,  does  not  clearly  appear  from 


the  evidence.  Up  to  the  time  of  his  death, 
tbe  rents  on  that  part  of  the  property  not 
occupied  by  himself  and  his  son  John  were 
about  $70  a  month,  running  back  for  many 
years.  His  wife  had  died  about  18S8.  His 
eldest  son  Abner,  64  years  of  age  at  the 
time  of  the  trial,  was  married  at  21  and 
went  to  himself;  his  father  furnishing  him 
$600  to  go  Into  the  grocery  business  which 
was  soon  sold,  and  the  money  was  repaid. 
Abner  separated  from  his  wife,  who  lived 
in  one  of  his  father's  houses,  paying  rent 
with  reasonable  promptness.  Abner's  son, 
Arthur,  testified  that,  soon  after  his  grand- 
father was  hurt,  his  aunt  Amelia,  tbe  wife 
of  his  Uncle  John,  came  to  his  mother's 
house,  who  was  confined  in  bed.  Just  recover- 
ing from  an  operation,  and  notified  his  moth- 
er that  she  would  have  to  pay  more  rent  or 
move.  They  had  been  paying  $12,  and  it  was 
raised  to  $14.  There  was  no  evidence  of 
ill  will  between  Abner  and  his  father.  Mar- 
tin, Jr.,  another  son,  married  in  1882  and 
was  on  a  farm  for  five  years,  then  came 
back  to  St  Louis.  He  seems  never  to  have 
prospered.  He  was  assisted  in  various  ways 
by  his  father  to  the  extent  of  about  $2,500. 
He  died  In  1900,  leaving  a  widow  and  six 
or  seven  children,  three  of  whom  are  minors. 
There  Is  no  'showing  in  tbe  evidence  that 
there  were  other  than  kind  feelings  between 
bis  family  and  his  father.  Sarah,  a  daugh- 
ter, married  young  and  died,  leaving  one 
son,  Martin  Cranford.  Neither  he  nor  his 
mother  ever  had  any  advancements,  and 
there  is  no  Efhowlng  of  111  will  between  Mar- 
tin Klncer,  Sr.,  and  them.  Mary,  another 
daughter,  was  twice  married,  and  subse- 
quently lived  with  another  man  under  ques-i 
tionable  relations.  She  at  various  times  re- 
ceived assistance  from  the  father  not 
amounting  In  all  to  more  than  $100.  She 
testified  in  behalf  of  the  defendant  and 
stated  that  about  1895  her  father  told  her 
that  he  had  given  the  three  oldest  brothers 
all  be  ever  intended  to  give  them,  and  that 
he  was  not  going  to  give  her  anytiiing  be- 
cause she  did  not  behave  herselt  In  her  ev- 
idence the  following  occurred:  "Q.  Do  you 
know  whether  or  not  he  made  any  advance- 
ments or  had  given  anything  to  your  other 
brothers?  A.  Yes,  sir;  i  have  heard  blm 
say  so  time  and  again,  and  I  know  of  him 
advancing  money  to  my  brother  Marty.  Q. 
Do  you  know  of  his  advancing  money  to  any 
of  your  other  brothers?  A.  No,  sir;  only 
what  be  said  himself."  WllUam,  the  third 
son,  married  early  In  life  and  went  to  him- 
self, always  living  in  close  vicinity  to  his 
father.  About  1882  he  built  a  house  next 
door  to  his  father  and  lived  there  until  his 
death  In  1900.  About  the  time  of  John's 
marriage,  the  sister  Mary  came  home  to  her 
father's,  and  the  father  wanted  the  use  of 
Will's  buggy  to  bring  up  Mary's  trunk,  and  It 
was  refused.    The  father  built  a  spite  fence 
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between  blm  and  WilUam,  and  William's 
children  put  np  a  flag  by  the  fence  with  the 
word  "rats"  on  it.  In  a  Tew  years  the  fence 
was  taken  down.  There  was  more  or  less 
Intermittent  visiting  between  William's  fam- 
ily and  his  father.  There  were  never  any 
advancements  made  to  WlUlam  or  his  fami- 
ly. He  left  a  widow  and  four  children,  of 
whom  the  plalntUI  is  on&  They  are  all 
self-sustaining,  but  earn  their  living  by 
work ;  one  of  them  being  a  member  of  the 
police  force.  John,  the  youngest  son,  and 
the  principal  defendant  herein,  was  61  years 
old  at  the  time  of  the  trial.  He  lived  in  his 
father's  home  all  his  life.  He  was  married 
about  1890.  He  has  had  five  children,  or 
whom  three  are  living.  Immediately  after 
John's  marriage,  his  father  gave  him  all 
the  household  goods,  and  John  teatlfled  that 
after  that  time  his  father  never  had  any 
personal  property.  There  was  evidence  tend- 
ing strongly  to  prove  that  John  was  never 
In  any  business  prior  to  the  making  of  the 
deeds  except  to.  do  the  repair  work  for  his 
father  and  occasionally  odd  jobs  for  nelgh- 
bor& 

In  the  proceeding  in  the  probate  court 
concerning  the  sanity  of  his  father,  John's 
deposition  was  taken,  and  it  was  read  on 
the  trial  by  the  plaintiff.  In  that  deposition 
he  said,  speaking  of  bis  father:  "Q.  Whm 
did  he  own  any  personal  property?  A.  He 
did  before  I  was  married.  Q.  And  yon  are 
positive  that  within  the  last  10  years  he  has 
not  owned  a  bit  of  personal  property?  A. 
Not  a  penny.  Q.  Nothing  at  all?  Did  he 
have  any  horses  or  wagons,  or  anything  of 
that  nature?  A.  No,  sir.  Q.  Have  yon  been 
engaged  in  business  ever  since  you  were 
married?  A.  No,  sir.  Q.  Have  yon  been  en- 
gaged in  business  for  the  last  10  years?  A. 
No,  sir.  Q.  And  since  you  were  married  yon 
say  he  has  had  no  personal  property?  A. 
No,  sir ;  not  since  the  day  after  I  was  mar- 
ried. Q.  Since  that  time  he  has  had  no  per- 
sonal property  at  all?  A.  No,  sir.  Q.  From 
the  very  first  day  you  were  married,  he  has 
owned  no  personal  property  at  all?  A.  The 
second  day  he  didn't;  the  first  day  we  didn't 
get  settled  down.  Q.  When  you  were  mar- 
tied,  where  did  you  settle  down?  A.  Right 
there  in  tbe  house.  Q.  2810  North  Broad- 
way? A.  Yes,  sir.  Q.  On  the  second  day 
after  yon  were  married,  what  did  be  give 
you?  A.  The  household  goods;  household 
property.  Q.  What  did  he  ever  do  with  the 
real  estate  that  he  owned?  A.  What  did 
he  ever  do  with  It?  Q.  Tes.  A.  I  bought  it 
down  here  on  the  7th  day  of  December,  1906. 
Q.  You  bonght  it  from  your  father?  A.  Tes, 
sir.  Q.  What  did  you  give  him  for  it?  A. 
$10.  Q.  Did  yon  give  him  the  actual  money? 
A.  Tes,  I  gave  it  to  him,  and  he  turned 
aronnd  and  gave  it  to  the  little  boy;  said  he 
didn't  have  any  use  for  it  Q.  What  little 
boy?    A.  My  son." 

And  also  in  regard  to  the  real  estate  and 


his  own  employment  he  said;    'H).  How  did 
he  happen  to  transfer  to  you?    A.  Became 
he  said  he  couldn't  be  bothered  with  people 
running  to  blm,  and  be  wanted  me  to  take 
It  and  do  Just  as  I  pleased  with  it;  sell  It 
or  keep  it.  Just  as  I  pleased.    He  wanted  me 
to  sell  at  once,  bat  I  told  him  I  wouldn't; 
that  I  would  keep  It  as  long  as  he  lived.   Q. 
And  you  never  asked  him  to  turn  it  over  to 
you?     A.  No,   sir;    he  had   often  said  be 
wanted  me  to  take  the  property;    that  he 
wanted  me  to  liave  it,  and  he  couldn't  be 
bothered  with  it    Q.  When  did  he  say  that? 
A. .Since  he  was  in  bed;    anyway,  since  he 
got  hurt,  and  before  that ;  I  kept  telling  him. 
'No.'    Q.  Up  until  December,  1906,  this  prop- 
erty has  been  bringing  in  a  rental  of  about 
$70    a    month,    hasn't    it?     A.  Somewhere 
around  there;   that  is,  if  we  got  it  all.    Q. 
That  is,  It  averaged  around  there?    A.  Tes. 
Q.  That  would  be  about  $700  or  $800  a  year? 
A.  Tes.    Q.  And  that  has  been  going  on  for 
the  last  10  years?    A.  Tes.    Q.  What  became 
of  all  that  money?    A.  Used  it  for  r^Miirs, 
for  streets,  all  sorts  of  things ;  all  woric  nec- 
essary to  be  done  around — Clumber,  bricks, 
anything  needed  for  repairs  for  the  streets. 
Q.  Do  you  mean  to  convey  Oie  idea  tbat  all 
the  money  taken  in  in  rent  has  been  used  in 
repairing  the  buildings  and  in  fixing  up  the 
streets?    A.  Not  all  of  it;  most  aU  of  it    Q. 
None  of  that  money  has  been  used  to  sup- 
port the  old  gentleman?    A.  None  to  amonnt 
to  anything,  only  once  In  a  while  we  have 
some  spare  money  and  buy  him  something 
with   It;    sometimes   get  him   some  under- 
clothes, such  as  that.    Q.  None  of  that  mon- 
ey has  been  used  to  maintain  your  family? 
Your  own  household?     A.  It  might   be   a 
little;   not  mnch  of  It;   very  little.    Q.  Tou 
have  collected  that  money  yourself?    A.  Yes, 
sir.    Q.  For  your  father  up  to  the  time  of 
this  transfer?     A.  Yes,  sir.     Q.  Have  you 
kept  any  record  of  what  yon  took  in?    A. 
No,  sir.    Q.  How  long  have  yon  been  in  the 
business?    Have  you  been  in  business  during 
all  of  the  last  10  years?    A.  I  have  t>een 
working  around  at  building,  patching  up — 
odd  Jobs  and  so  on.    Q.  What  do  you  mean 
by  that?    A.  Carpenter  work.    Q.  How  long 
have  you  been  in  saloon  business?    You  say 
yon  are  In  the  saloon  business  now?    A.  Yes, 
sir;   going  on  six  months.    Q.  Prior  to  that 
time  you  were  in  the  carpenter  business?    A. 
Yes,  sir.    Q.  You  have  followed  the  carpen- 
ter business,  with  the  exception  of  the  last 
six  months,  for  the  last  10  years?    A.  No, 
no;    not  for  the  last  10  years.     Q.  How 
long  have  you  followed  the  carpenter  busi- 
ness?   A.  About  two  years.    Q.  Prior  to  tliat 
time  what  did  you  do?    A.  Patched  around. 
for  the  neighbors,  and  did  my  own  woric; 
patching  up  around  on  the  property  where  ft 
needed    it     Q.  How    long    did    you    work 
around   that   way?     A.  About  20  years,    I 
guess;    maybe  25  years.     Q.  In  that  way, 
bow  much  did  you  make  a  month?     A.  A 
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month?  Q.  Tea.  A.  I  can't  tell  about  tbat; 
wben  I  worked  at  carpenter  work  I  got  $23  a 
week,  wben  I  worked  steady.  Q.  Working 
for  yourself?  A.  Not  working  around ;  wben 
I  worked  steady.  Q.  I  don't  mean  when  you 
were  working  steady.  Tou  say  for  about  10 
years  you  were  working  around  at  patching 
for  yourself 7  A.  For  the  old  man.  Q.  For 
your  father?  A.  Tee,  sir.  Q.  How  long  did 
that  last?  A.  Up  until  the  day  I  got  It  for 
myself.  Q.  And  since  you  have  been  engaged 
in  the  saloon  business  also?  A.  No,  sir.  Q. 
Then  the  only  real  income  you  ever  did  make 
was  at  carpenter  work?  A.  Yes.  Q.  And 
that's  about  three  years  ago?  A  Yes.  Q. 
Tou  worked  how  long  at  the  carpenter  busi- 
ness steady?  A.  About  a  year,  I  guess,  off 
and  on.  Q.  How  much  did  you  make  a 
week?  A.  About  $23  a  week;  I  worked  off 
and  on  for  a  year;  I  guess  I  made  about 
«lght  months  out  of  it  all.  Q.  So  for  ei^t 
months  that  you  worked  as  a  carpenter  you 
got  $23  a  week?  A.  Yes,  sir.  Q.  And  you 
have  now  been  In  the  saloon  business  about 
six  months?  A.  Yes.  Q.  Have  you  made  a 
large  amount  of  money  In  the  saloon  busi- 
ness? A  No ;  I  don't  even  make  good  wages 
out  of  It  Q.  There  Is  not  much  doing,  then, 
in  the  saloon  business?  A.  No;  there's  not 
mu(^  doing  In  the  saloon  business.  Q.  When 
>Yere  you  -married ;  what  did  you  have  out- 
side of  what  your  father  gave  you?  A  I 
didn't  have  anything  except  my  clothes  and 
some  few  little  things.  Q.  And  10  years  ago, 
what  property  did  you  have?  A.  Nothing 
more  than  I  had  before.  Q.  Did  your  wife, 
'whMi  you  were  married,  have  any  money? 
A.  No,  sir.  Q.  And  as  a  matter  of  fact,  with 
tbe  exception  of  the  eight  months  that  you 
worked  as  a  carpenter,  you  have  really  lived 
out  of  your  father's  rents,  have  you  not?  A. 
No,  sir.  Q.  How  did  you  live  then,  if  you 
didn't  live  out  of  the  money  received  from 
tbe  rents?  A.  I  used  my  own  money  for 
food  bills  and  such  things  as  that  Q.  It 
appears  from  your  statement  that  for  almost 
nine  years  you  worked  for  your  father?  A. 
I  worked  for  him  as  long  as  he  was  able  to 
be  around  and  take  care  of  his  business.  Q. 
Where  did  you  get  the  money  to  live  on?  A. 
Where  did  I  get  it?  Q.  Yes.  A.  WeU,  X 
got  along  with  what  litUe  X  made  working 
around,  and  what  little  he  gave  me.  Q. 
.That's  the  point  X  want  to  bring  out,  that  as 
a  matter  of  fact,  you  and  your  wife  have 
lived  off  the  Income  of  the  property?  A.  No, 
we  didn't;  I  made  money  working  around, 
patching  and  so  on.  Q.  So  you  don't  mean  to 
conv^  that  you  have  not  made  any  money 
■  tor  the  last  nine  years.  A.  X  made  money 
working  around  for  the  neighbors  and  other 
people,  patching  up  and  fixing  up  things  for 
them.  Q.  How  much  money  a  week  or  month 
did  you  make  working  around  in  this  way? 
A,  I  can't  tell  you;  I  don't  know  exactly; 
%aU  I  know  is  I  done  the  old  man's  work  and 
my  own  woric  and  I  worked  for  the  nelgh- 


bors,  patching  up  and  ftxlng  up  tor  them  at 
odd  times,  whenever  I  had  anything  to  do. 
Q.  Estimate  In  your  own  way  bow  much  you 
made  a  week?  A.  About  |8  or  $10,  some- 
times $6,  sometimes  as  much  as  $20 ;  I  can't 
tell  you  just  how  much  t  did  make.  Q.  How 
large  a  family  have  you?  A.  I  have  three 
children.  Q.  How  old  Is  the  oldest  child? 
A.  Going  on  19 — ^no,  going  on  18.  Q.  How 
young  is  the  youngest  one?  A.  Elev«i  years 
old.  Q.  Have  you  dead  children  too?  A. 
Yes,  sir.  Q.  How  many?  A  Two.  Q.  You 
have  had  five  children  altogether?  A.  Yes, 
sir.  Q.  Now,  for  the  past  10  years,  your 
father's  estate  has  been  under  your  manage- 
ment and  control?  A.  Yes,  sir.  Q.  And  dur- 
ing this  period  of  time  you  have  had  charge 
of  everything?  A.  Yes,  sir.  Q.  Now,  for  the 
past  five  years,  he  has  not  been  out  of  the 
house,  directing  and  taking  care  of  anything? 
A.  No,  sir." 

Yet  after  testifying  as  above  in  tbe  deposi- 
tion he  testified  on  the  trial  as  follows:  "Q. 
You  were  questioned  in  your  deposition  re- 
garding your  employment  during  your  en- 
tire life:  Did  you  ever  woric?  A  Yes,  sir. 
Q.  What  occupation?  A  Railroading,  car- 
pentering, and  machinist  Q.  What  railroad 
did  you  work  for?  A.  St  Louis,  Kansas  City 
&  Northern,  now  the  Wabash.  Q.  How  long 
did  you  work  for  themt  A-  Pretty  nearly 
13  or  14  years." 

It  his  deposition,  the  defendant  stated  that 
bis  father  gave  to  the  notary,  Mr.  Hauschulte, 
at  the  time  the  deeds  were  acknowledged, 
his  reasons  for  making  the  deeds  as  follows; 
"Q.  Did  Mr.  Hauschulte  come  down  to  the 
house?  A  He  came  down  to  the  house; 
yes.  Q.  And  he  saw  your  father  attach  his 
mark  to  this  deed?  A.  Yes,  sir.  Q.  And  it 
was  after  that  tliat  you  gave  him  the  $10? 
A.  I  gave  him  the  $10  while  Hauschulte  was 
having  the  deeds  made  out  I  told  Mr. 
Hauschulte  to  come  down  to  the  house; 
that  the  old  man  wanted  to  see  blm.  When 
he  come  there  at  the  house,  the  old  man 
told  him  that  he  wanted  me  to  have  the 
propwty;  that  he  wasn't  able  to  handle  the 
business ;  people  running  there  to  rent  it  or 
to  buy  it,  and  he  couldn't  handle  it  and 
didn't  want  to  be  bothered  with  it  He  said 
he  wanted  me  to  have  it  and  do  as  I  pleased 
with  k,  and  told  Mr.  Hauschulte  to  make  out 
the  deeds.  Q.  So  Mr.  Hauschulte  went  to 
make  out  the  deeds?  A.  Yes.  Q.  But  while 
he  was  making  out  the  deeds  you  gave  the 
$10  to  your  father?  A.  Yes,  sir.  Q.  And 
then  he  gave  it  to  the  little  boy?  A.  Yes,  sir. 
Q.  And  then  Mr.  Hauschulte  brought  down 
the  deeds?  A.  No,  he  sent  for  me — he  sent 
for  me  and  I  went  to  his  office,  and  he  said 
he  .would  have  the  deeds  there  in  a  couple 
of  days.  And  when  he  fetched  them  there, 
the  old  man  signed  them." 

During  the  examination  of  Mr.  Hauschulte, 
the  following  occurred:  "The  Court:  He 
didn't  aay  anything  concerning  the  reason 
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why  he  was  transferring  all  of  this  property 
to  John?  A.  No,  sir."  While  not  asked  es- 
pecially about  it,  Mr.  Hauscbulte's  evidence 
clearly  showed  that  he  drew  the  deeds  at 
John  Kincer's  direction,  and  that  he  did  not 
see  John's  father  about  it  until  the  deeds 
were  acknowledged.  In  his  testimony  at  the 
trial,  In  regard  to  his  father's  reasons  for 
making  the  deeds,  John  Klncer  said:  "Q. 
What  did  your  father  say  to  you  about  that? 
A.  He  said  to  me,  'John,  about  the  will,  we 
had  better  make  a  deed  and  be  sure  that  the 
will  don't  get  destroyed,  for  them  people 
next  door,'  he  said,  'are  mean  enough  to  do 
anything.'  That  is  exactly  what  be  said. 
They  are  dirty  enough  to  do  anything,'  he 
said.  Them  people  will  do  anything  to 
make  away  with  that  will,  and  the  best 
thing  we  can  do  is  to  call  Hauscbulte  and 
let  him  make  a  deed  so  they  won't  bother 
you.'  Q.  What  did  you  say?  A.  I  said  I 
thought  the  will  was  just  as  good  as  the 
deed,  and  be  said  they  might  make  away 
with  It  and  It  get  destroyed,  and  he  said, 
'Ton  tell  Mr.  Hauscbulte  to  come  up  in  the 
morning  and  I  will  make  out  a  deed,'  and  I 
went  next  morning  and  told  Mr.  Hauscbulte." 

The  first  will  was  made  about  1895,  and 
the  second  on  September  26,  1903.  Mr. 
Hauschulte  wrote  them  both.  He  could  not 
state  what  the  contents  of  the  first  will  wer& 
He  stated  that  it  was  destroyed  when  the 
last  was  written,  and  the  last  one  was  left 
in  his  charge  until  the  death  of  the  testa- 
tor. Mr.  Maune,  who  witnessed  both  wills, 
testified  that  their  contents  were  the  same. 

It  was  conceded  at  the  trial  that  Martin 
Kincer,  Sr.,  kept  a  book  in  which  he  set 
down  the  amounts  furnished  his  children  by 
him.  That  book  shows  about  $2,500  fur- 
nished Martin,  Jr.,  most  of  which  was  before 
1886.  After  that  the  amounts  furnished  him 
gradually  diminished  until  they  ceased  in 
1898,  and  the  book  did  not  show  anything 
furnished  any  of  the  children  after  that  year. 
That  book  did  not  show  that  any  of  the 
children  exc^t  Martin,  Jr.,  and  Mary  had 
received  anything.  John  and  his  wife  had 
charge  of  the  father  and  personally  cared 
for  him  until  his  death,  and  they  were  kind 
and  attentive  to  him. 

McShane  &  Goodwin,  of  St  Louis,  for 
appellant.  Walther  &  Muench,  of  St  Louis, 
for  respondents. 

ROY,  C.  (after  stating  the  facts  as  above). 
We  have  no  dlfflcnlty  in  finding  that  Martin 
Klncer  was  sane  when  the  deeds  were  made. 
But  that  is  all  that  cai^  be  said  in  support  of 
the  deeds  In  controversy.  Owing  to  his  old 
age  and  afflictions,  he  was  a  prisoner  In  his 
own  house.  He  was  kindly  treated,  but  John 
had  full  dominion  over  his  body)  and  over  the 
management  of  his  property  and  its  income. 

[1]  The  law  raises  a  presumption  that  the 
deeds  were  the  result  of  his  undue  influence 
over  his  father,  and  calls  upon  him  to  ex- 


plain that  they  were  not  the  result  of  such 
undue  influence.  In  the  absence  of  sudi  ex- 
planation, the  presumption  becomes  absolute. 
The  defendant  has  utterly  failed  to  make  a 
satisfactory  explanation. 

[2]  The  claim  is  made  that  the  other  <M1- 
dren  were  a  burden  to  their  father,  and  that 
John  was  the  only  one  who  was  a  comfort 
to  him.  None  of  the  other  children  was  very 
successful  in  life.  Martin  was  almost  con- 
stantly in  need  of  assistance,  and  got  more 
or  less  of  it  down  to  about  1898.  Mary  bad 
received  about  $100.  Abner,  Sarah,  and  WU- 
Ham  were  under  no  pecuniary  obligation  to 
their  father  in  the  way  of  advancements.  All 
the  other  children  had,  early  In  life,  passed 
out  of  the  home  nest.  John  alone  remained 
at  home.  There  is  no  escaping  the  conclnsioD 
from  the  evidence  that  his  father  financially 
supported  him  all  his  life;  that  support  be- 
ing supplemented  to  a  very  limited  extent  by 
John's  income  from  odd  Jobs.  That  is  (pear- 
ly shown  by  bis  own  evidence.  In  compari- 
son with  what  he  received,  even  Martin,  Jr., 
got  very  little.  The  storms  beat  heavily  ui>- 
on  the  heads  of  his  brothers  and  sisters,  but 
John  was  always  safely  sheltered  "In  his  fa- 
ther's house."  From  a  financial  standpoint, 
there  was  no  cause  for  such  conveyances. 
The  income  of  the  property  was  more  than 
sufficient  to  pay  for  his  support  and  care^ 
even  after  his  affliction. 

In  Martin  v.  Baker,  135  Mo.  loc.  dt  605,  36 
S.  W.  372,  property  was  transferred  to  a 
child  In  consideration  of  support  The  In- 
come of  the  property  was  sufflclent  for  that 
purpose.  The  court  said :  'That  the  contract 
thus  secured  was  most  unreasonable  and  un- 
fair cannot  be  doubted.  From  the  character 
of  the  contract,  the  relationship  of  the  par- 
ties, and  the  mental  condition  of  the  grantor, 
considered  alone,  we  would  be  bound  M  draw 
the  Inference  that  improper  infiuences  were 
brought  to  bear  in  securing  the  deed."  In 
that  case  there  was  a  provision  for  a  for- 
feiture in  case  of  a  failure  to  support  the 
grantor.  Not  so  here.  No  rights  were  re- 
served. John  could  have  sold  the  property 
at  once;  and  then,  with  one  reckless  Invest- 
ment of  the  proceeds,  all  might  have  been 
over  and  the  grantor  a  pauper.  In  the  mak- 
ing of  those  deeds,  only  John  was  cared  for. 
The  father  and  his  other  children  were  ig- 
nored. It  is  claimed  that  the  deeds  were 
made  because  of  coolness  between  the  grantor 
and  the  family  of  his  son  William  and  be- 
cause of  the  bad  conduct  of  Mary.  The  cool- 
ness that  existed  20  years  before  was  caused 
by  the  fact  that  the  father  did  not  think 
that  WWiam  was  at  that  time  kind  enough 
to  Mary.  He  surely  did  not  disinherit  Mary 
on  account  of  her  misbehavior,  and  also  dis- 
inherit William's  family  because  WlUlam 
was  not  kind  to  Mary.  In  any  event,  that 
furnishes  no  reason  why  he  should  repudiate 
his  other  children. 

John  acquired  the  entire  management  of 
bis  father's  property  about  10  years  before 
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tbe  latter's  death,  and  It  was  Just  about  that 
time  that  the  father  ceased  to  aid  any  of  his 
children.  The  book  of  adrancements  shows 
that  fact  Bis  father  was  not  then  crippled, 
and  needed  no  special  care,  yet  his  income 
was  all  appropriated  by  John;  he  of  coarse, 
paying  the  necessary  expenses.  At  that  time 
there  was  a  will,  which  was  written  about 
1885.  We  presume  that  It  was  different 
from  the  will  of  1903,  because  It  Is  not  rea- 
sonable to  presume  that  It  would  be  destroy- 
ed and  replaced  by  a  duplicate  of  it.  After 
being  Injured  In  January,  1903,  be  made  a 
will  In  September  of  that  year,  giving  every- 
thing to  John,  and  then  followed  the  making 
of  tbe  deeds  in  1906.  The  defendant  gave 
several  different  explanations  as  to  why 
those  deeds  were  made.  In  his  deposition 
he  stated  that  his  father  made  the  deeds  to 
blm  because  he  did  not  want  to  be  bothered 
with  it  On  the  trial  he  stated  that  the  rea- 
son his  father  gave  for  making  the  deeds 
was  because  the  people  next  door  were  mean 
enough  to  do  anything,  and  that  they  might 
make  away  with  the  will.  That  is  a  very 
different  reason  from  the  other,  and  more- 
over it  is  irrational.  The  will  was  In  the 
keeping  of  Mr.  Hauschulte,  and  there  was  no 
reason  to  suppose  that  William's  family 
could  get  control  of  It 

The  law  does  Justify  a  parent  in  favoring 
one  child  over  another  in  the  gift  of  proper- 
ty. It  permits  him  to  obey  the  dictates  of 
his  affections  in  that  matter ;  and  such  pa- 
rental affection  is  no  mark  of  undue  Influence. 
Those  are  rules  guarded  with  great  care  by 
this  court  but  they  stand  side  by  side  with 
tbe  presumption  above  spoken  of.  If  the 
parent  is  free,  he  may  prefer  one  child  over 
another  of  equal  merit  giving  no  reason 
therefor.  But  whenever  one  of  his  children 
has  tbe  care  and  management  of  his  prop- 
erty, any  preference  given  to  such  child  dur- 
ing such  relation  must  be  shown  to  be  of  the 
utmost  fairness.  Street  v.  Goss,  62  Mo.  loc. 
dt  229.  In  that  case  it  was  said:  "There 
exists,  therefore,  no  necessity  to  show  fraud 
or  imposition  practiced  upon  him  who  be- 
stows the  confidence;  but  simply  to  show 
that  during  the  pendency  of  such  intimate 
relations,  the  conveyance  in  question  was 
made."  In  Hall  v.  Knappenberger,  97  Mo. 
loc.  dt  511,  11  S.  W.  239,  10  Am.  St  Rep. 
337,  it  was  said:  "If,  in  such  circumstances, 
a  gift  of  any  considerable  value  be  bestowed 
by  the  one  who  reposes  confidence  upon  the 
one  In  whom  confidence  Is  reposed,  such  gift 
is  presumptively  void.  The  burden  Is  cast 
upon  tbe  recipient  of  the  gift;  and  it  be- 
longs to  him  to  show  the  absolute  fairness 
and  validity  of  the  gift,  and  that  it  is  en- 
tirely free  from  the  taint  of  undue  Infiu- 
ence."  In  this  case,  in  addition  to  being  hla 
father's  ag&it,  John  was  bis  nurse.  It  was 
held  In  Dlngman  v.  Romlne,  141  Mo.  loc.  clt 
475.  42  S.  W.  1087,  that  there  is  no  relation 
between  men  more  calculated  to  make  the 


will  of  one  subservient  to  that  of  the  other 
than  tbe  relation  of  patient  and  nurse. 
That  relation  existed  between  John  and  his 
father  in  addition  to  the  fiduciary  relation. 
We  cannot  do  otherwise  than  stamp  with 
our  disapproval  the  transaction  here  involved, 
and  we  reverse  the  decree  and  remand  the 
cause,  with  directions  to  enter  a  decree  In 
favor  of  the  plaintiff. 

BLAIR,  0.,  concnra. 

PER  CURIAM.  Tbe  foregoing  opinion  is 
adopted  as  the  opinion  of  tbe  court  All  con- 
cur. 


DAMAN  v.  RBMMB  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Nov.  SO,  1912.) 

1.  Deeds    (5    120*)— Tnx«    Contztxd— Bvi- 

DENCB— SUFTICIENOT. 

Eividence  held  to  support  a  findinr  that 
the  grantee  in  a  warrant  deed  conveying  in 
fee  the  legal  title  to  the  entire  property  de- 
scribed, though  the  beneficial  Interest  of  the 
grantor  was  only  an  undivided  third  interest, 
acquired  the  beneficial  interest  in  tbe  entire 
property,  in  view  of  the  agreements  of  the  par- 
ties in  interest 

[Bd.  Note.— For  other  cases,^  see  Deeds,  Cent. 
Dig.  II  376-393,  401,  407-412,  416-464;  Dec. 
Dig.  f  120.»1    "'        '  ^ 

2.  Appbal   awd  SjBBQb   (|  lOll*)— Piwdinos 

— OONCLUSIVXNESa. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed,  though  the  Supreme  Court  doubts 
its  correctness. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3983-3988;    Dec.  Dig.  | 

Appeal  from  St  Louis  Circuit  Court;  Vir- 
gil Rule,  Judge. 

■  Action  by  William  Daman  against  Charles 
T.  Remme,  executor,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

This  Is  an  action  at  law,  instituted  In  tbe 
circuit  court  of  the  city  of  St  Louis,  by  the 
plaintiff  against  the  defendants  for  the  par- 
tition and  sale  of  certain  real  estate  situate 
In  said  city,  particularly  described  in  the 
pleadings. 

The  facts  of  the  case  are  few,  and  all  but 
one  of  them,  which  will  be  presently  noted, 
are  tmdlsputed. 

A  trial  was  had  which  resulted  In  a  Judg- 
ment for  the  defendants,  denying  partition, 
and  after  taking  the  proper '  preliminary 
steps  therefor  the  plaintiff  appealed  the  cause 
to  this  court 

The  undisputed  facts  are  as  follows:  The 
plaintiff  and  his  son,  John  Daman,  -  some 
years  prior  to  tbe  institution  of  this  suit 
bought  the  lot  in  controversy  for  the  sum  of 
$2,000,  paying  $1,000  of  the  purchase  money 
In  cash,  the  balance  thereof  remainincf  a  Hen 
thereon,  and  for  their  common  convenience 
tbe  title  thereto  was  taken  in  the  name  of 
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John ;  that  «ubseqnently  the  plaintiff  and  bis 
Raid  son  sold  an  undirlded  one-third  interest 
therein  to  the  defendant  Charles  T.  Remme, 
the  legal  title  still  remaining  in  John;  that 
after  selling  the  first  one-third  Interest  to 
Chas.  T.  Remme  they  improved  the  property 
by  constructing  thereon  three  dwelling  bous- 
es, and  placed  all  of  them  In  the  hands  of 
said  defendant,  who  collected  the  rents,  paid 
the  taxes,  interest,  and  repairs;  that  in  or- 
der to  pay  for  the  construction  of  the  houses 
three  loans,  secured  by  mortgage,  aggregat- 
ing $7,500,  were  placed  upon  the  property;, 
that  the  property,  at  the  date  of  the  trial,  In- 
cluding the  Improvements,  was  worth  be- 
tween 110,000  and  $12,000;  that  some  four 
years  thereafter  John  sold  his  remaining  in- 
terest In  said  lot  to  said  defendant,  and  by 
deed  in  proper  form  conveyed  to  the  latter 
the  legal  title  to  the  entire  property,  includ- 
ing (without  authority  to  so  do,  as  is  claim- 
ed by  plaintiff)  the  one-third  interest  therein 
which  plaintiff  claims  still  belongs  to  him. 

This  claim  of  ownership  by  plaintiff  is  de- 
nied by  defendants ;  they  declaring  that  the 
defendant  Chas.  T.  Remme  purchased  said 
one-third  interest  from  the  plaintiff  in  the 
manner  to  be  presently  stated.  That  tact  is 
the  disputed  question  In  this  case,  as  before 
mentioned. 

In  order  to  sustain  the  Issues  on  behalf 
of  the  plaintiff,  he  testified  in  his  own  be- 
half, In  substance,  as  follows:  That  in  the 
month  of  March,  1900,  be  and  his  son  John 
purchased  of  the  defendant  Chas.  T.  Remme 
250  shares  of  the  capital  stock  of  the  St. 
liouls  Gasoline  Motor  Company  for  the  con- 
sideration of  $4,000,  paid  for  in  the  follow- 
ing manner:  John,  in  order  to  pay  for  his 
interest  in  said  shares  of  stock,  conveyed  by 
the  deed  last  mentioned,  though  absolute  in 
form  only,  his  one-third  interest  in  said  real 
estate  to  said  Chas.  T.  Remme,  and  that  he 
(the  plaintiff)  and  his  wife,  In  payment  of 
his  interest  In  said  stock,  executed  to  said 
Remme  their  promissory  note  for  $2,000. 
That  said  transaction  took  place  in  Remme's 
oflBce,  and  that  the  stock  was  then  and  there 
delivered  to  them,  and  that  they  there  de- 
livered the  deed  and  note  to  Remme.  That 
while  John  conveyed  the  fee  to  the  entire 
property  to  Remme  it  was  stated  at  the 
time,  and  understood  and  agreed  to  by  all  of 
them,  that  the  deed  was  to  convey  only  the 
one-third  interest  owned  by  John,  and  that 
plaintiff  was.  to  retain  bis  one-third  Interest 
therein;  also  that  Remme  verbally  agreed 
to  bold  said  one-third  interest  for  the  use  and 
benefit  of  the  plaintiff. 

John  Daman,  the  son  of  the  plaintiff,  was 
called'  as  a  witness  for  plaintiff;  and  while 
bis  memory  was  poor,  and  he  could  remember 
but  little  at  first  as  to  what  occurred  at  the 
time  of  the  transaction,  later,  however,  be- 
ing recalled,  his  memory  was  better,  and 
bis  testimony  substantially  corroborated  that 
of  the  plaintiff.  He  also  testified  that  he 
signed  the  $2,000  note  with  his  father,  which 


t&ct  was  denied  by  both  father  and  son  on 
first  examination. 

This  was  all  the  evidence  introduced  by 
plaintiffs. 

The  defendant  Dr.  Charlies  T.  Remme,  since 
deceased.  In  order  to  make  out  the  defend, 
testified.  In  substance,  as  follows  (this  state- 
ment of  the  defendant's  evidence,  after  a 
careful  verification  of  the  same  with  the 
record,  is  taken  substantially  from  tbe  state- 
ment of  the  case  made  by  counsel  for  de- 
fendants): That  he  had  managed  the  said 
property  for  about  three  years  prior  to 
March,  1900,  and  up  to  that  time  had  advanc- 
ed $3,040  more  than  he  had  collected  on  ac- 
count of  the  property ;  that  at  the  time  plain- 
tiff and  bis  son  made  overtures  regarding 
the  purchase  of  his  shares  in  the  St.  Louis 
Gasoline  Motor  Company  there  was  an  out- 
standing Indebtedness  on  the  property  of  $6,- 
760,  secured  by  deeds  of  trust,  $212  due  on 
past-due  Interest  notes,  and  $3,040  due  him 
for  advances,  making  a  total  of  $10,002 ;  that 
he  explained  this  indebtedness  to  plaintiff, 
and  told  him  that  he  did  not  think  the  prop- 
erty was  worth  over  $12,000;  that  he  was 
willing  to  sell  his  Motor  Company  shares  for 
tbe  Interest  of  plaintiff  and  his  son  In  tbe 
real  estate  and  a  note  for  $2,000,  signed  by 
plaintiff,  his  wife,  and  son ;  that  this  proposi- 
tion was  accepted,  and  the  papers  were  drawn 
accordingly;  that  the  plaintiff  and  his  son 
attended  to  the  preparation  and  execution  of 
the  deed,  and  the  defendant  attended  to  tbe 
drafting  of  the  note;  that  in  pursuance  of 
this  agreement  be  delivered  the  stock  to 
plaintiff  and  his  son,  and  they  executed  and 
delivered  to  him  their  Joint  note  for  $2,000, 
dated  March  7,  1900,  and  plaintlfTs  son  and 
wife  executed  and  delivered  to  him  a  war- 
ranty deed,  conveying  to  him  the  full  fee- 
simple  title  to  the  Shaw  avenue  property. 

Defendant  also  testified  that  he  had  been 
In  the  exclusive,  possession  and  control  of 
the  property,  claiming  it  as  his  own,  since 
March  7,  1900,  the  time  when  the  above  trans- 
action was  closed;  that  after  that  date  be 
did  not  consult  with  plaintiff  regarding  the 
management  or  repairing  of  the  property, 
nor  render  to  him  any  statement  or  account ; 
that  from  March  7,  1900,  until  February, 
1908,  plaintiff  did  not  make  any  Inquiry  re- 
garding the  property,  nor  ask  for  a  statem«it 
or  accounting,  or  claim  any  interest  therein; 
that  In  the  month  of  February,  1908,  plain- 
tiff called  upon  defendant  and  demanded  that 
he  account  to  plaintiff  for  bis  alleged  share 
of  the  property,  and  that  he  convey  to  plain- 
tiff such  share;  that  be  thereupon  stated  to 
plaintiff  that  he  (plalntUf)  had  no  Interest  In 
the  property ;  that  it  was  owned  exclusively 
by  defendant;  and  that  he  would  not  recog- 
nize plaintiff's  claim. 

Mr.  Charles  N.  Noble,  an  attorney  practic- 
ing at  tbe  St  Louis  bar,  testified  that  he  bad 
represented  Dr.  Remme  in  this  transaction, 
and  had  prepared  the  note  for  $2,000  and 
attended  to  its  execution;  that  William  Daiu- 
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an,  his  wife,  Miaggte  IHiman,  and  bis  son, 
John  H.  Daman,  called  at  Ms  oflSce  and  sign- 
ed It ;  that  plaintiff  and  his  son  said,  In  sub- 
Rtance,  at  that  time  that  this  note  for  $2,000 
was  given  in  settlement  of  a  balance  then 
due  to  Dr.  Remme,  after  plaintiff  and  his 
son  had  given  to  defendant  a  deed. 

WllUam  P.  Bentl7  and  Sullivan  &  Wallace, 
all  of  St.  Louis,  for  appellant.  Rassieur, 
Schnurmacher,  Rassieur  &  Kammerer,  of  St. 
Tx>uis,  for  respondents. 

WOODSON,  J.  (after  stating  the  racts  as 
above).  There  are  a  number  of  legal  proposi- 
tions stated  and  discussed  by  counsel  in  their 
briefs  for  the  respective  parties  to  this  ac- 
tion, most  of  which  are  questions  of  proce- 
dure; bnt  the  view  we  have  taken  of  the 
case  renders  It  unnecessary  for  us  to  con- 
sider any  question  of  procedure. 

[1]  As  previously  stated,  there  is  but  one 
dlspDted  fact  in  this  case,  and  that  one  Is: 
Was  it  the  intention  and  agreement  of  the 
parties  to  the  transaction  in  question  that 
the  warranty  deed  from  John  Daman,  dated 
March  7,  1900,  purporting,  on  its  face,  to 
convey  to  Charles  B.  Remme  a  fee-simple 
title  to  the  entire  property  described  therein 
(the  property  In  controversy),  should  convey 
to  him  only  the  undivided  one-third  interest 
therein  which  belonged  to  grantor  therein? 

That  question  was  fairly  and  squarely  pre- 
sented to  the  trial  court,  without  the  aid  of 
a  jury,  and,  after  hearing  the  evidence  in- 
troduced by  the  respective  parties  to  the  ac- 
tion, it  decided  that  question  against  the 
plahiUff. 

After  a  careful  reading  of  all  the  evidence 
presented  by  the  record  upon  that  question, 
we  are  fully  satisfied  that  the  finding  of  the 
court  is  sustained  by  a  clear  preponderance 
of  the  evidence;  and  that  the  finding  and 
Judgment  of  the  trial  court  was  correct. 

The  memory  of  both  the  plaintiff  and  that 
of  his  son  John  was  poor,  and  their  testi- 
mony was  hesitating,  doubting,  incoherent, 
and  contradictory,  wanting  in  weight  and 
destitute  of  conviction;  while  that  for  the 
defendants  was  clear,  iwsitlve,  and  unequivo- 
cal, carrying  conviction  of  its  truthfulness  to 
all  who  heard  or  read  it. 

[2]  In  addition  to  that,  the  Judge  who 
tried  the  case  had  the  witnesses  before  him, 
observed  their  demeanor  upon  the  witness 
stand,  and  heard  their  testimony  as  It  fell 
from  their  lips,  and  consequently  was  in  a 
much  better  position  to  weigh  their  evidence 
and  pass  upon  the  credibility  thereof  than 
this  conrt  is. 

Under  those  circnmstances,  even  though 
this  court  should  doubt  the  correctness  of 
the  finding  of  the  trial  court,  we  would  not 
feel  Justified  in  disturbing  that  action  of  the 
court  without  a  stronger  showing  was  made 
than  is  here  presented  by  this  record. 
Under  such  circumstances,  even  in  equity 


cases,  we  differ  largely  to  the  findings  of  the 
chancellor,  and  rarely  disturb  his  findings, 
except  where  the  findings  are  against  the 
great  weight  of  the  evidence.  Huffman  v. 
Huffman,  217  Mo.  182,  117  S.  W.  1. 

Finding  no  error  in  the  record^  the  Judg- 
ment is  afiBrmed.    All  concur. 


SMITH  et  al.  v.  MACK. 
(Supreme  Court  of  Arkansas.     Dec.  23,  1912.) 

1.  USUBT     (I     113*)— ElBMSNTS— BUBDKN     OF 

Paoor. 

The  burden  is  upon  the  party  pleading 
usury  to  prove  that  excessive  interest  wag  paid 
to  the  lender,  or  that  a  bonus  or  commission 
was  paid  to  the  lender's  agent  with  his  knowl- 
edge, or  under  circumstances  from  which  his 
knowledge  will  be  implied,  which  commission 
when  added  to  the  interest  would  exceed  the 
lawfal  rate. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  tS  308-323 ;   Dec.  Dig.  {  113.*] 

2.  Usury  (§  57*) — Elements — Aoent  or  BoB- 

BOWER. 

The  payment  of  a  bonus  by  a  borrower  to 
his  own  agent  for  procuring  a  loan  does  not 
make  the  transaction  usurious. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  §S  128,  129 ;    Dec.  Dig.  |  57.»] 

3.  Usury  (|  117*)   —  Sufficibncy  of  Evi- 
dence. 

Evidence,  in  a  foreclosure  action  on  se- 
cured notes  given  for  a  loan,  wherein  the  de- 
fense was  usury,  held  to  sustain  UndinRs  that 
the  person  to  whom  the  bonus  was  paid  for  pro- 
curing the  loan  was  the  borrower's  own  agent, 
and  that  neither  the  lender  nor  any  one  acting 
for  him  received  any  bonus. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  Sg  328-340;   Dec.  Dig.  {  117.*] 

Appeal  from  Circuit  Court,  Greene  County ; 
Chas.  D.  Frierson,  Judge. 

Action  by  C.  A.  Mack  against  J.  A.  Smith 
and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

C.  A.  Mack  brought  this  suit  against  appel- 
lants to  recover  $10,642.50  on  two  promissory 
notes  and  Interest,  and  to  foreclose  a  mort- 
gage upon  lands  in  Greene  and  Poinsett  coun- 
ties, giveh  to  secure  the  payment  thereof. 
The  answer  admits  the  execution  of  the  notes 
and  mortgage  and  pleads  usury  in  bar  of  the 
recovery,  alleging  that  appellee  agreed  to 
make  said  loan,  charging  Interest  at  the  rate 
of  10  per  cent,  per  annum  from  date  until 
paid  and  an  additional  sum  of  $1,000  as 
bonus  for  the  forbearance  and  use  of  the 
money,  which  was  paid  to  his  agent  and  at- 
torney, who  delivered  the  amount  of  the  loan 
to  appellants;  the  money  having  been  depos- 
ited by  MaCk  with  his  said  agent,  D.  J. 
Beauchamp,  and  the  said  Mack  having  full 
knowledge  and  consenting  for  his  said  agent 
to  demand  and  receive  .said  $1,000.  Alleged 
further  that  the  notes  sued  upon  are  void  for 
usury,  and  the  mortgage  likewise,  and  prays 
that  the  same  be  surrendered  up  and  cancel- 
ed and  the  cloud  upon  their  title  removed. 


•For  other  cues  seie  same  topic  and  aecilon  NU  JIBE!r  U  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  IndexM 
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It  appears  from  the  testimony  that  appel- 
lants had  been  trying  to  procure  a  loan  of 
about  the  sum  of  money  which  they  finally 
boPTOwed,  with  which  to  purchase  certain 
lands  In  Greene  and  Poinsett  counties,  the 
acreage  of  which  had  not  been  exactly  deter- 
mined; that  J.  A.  Smith  had  ottered  to  i>ay 
any  one  who  would  procure  them  the  loan 
of  the  amount,  upon  five  years'  time,  $1,000 
for  the  service;  that  G.  W.  Cox  had  been 
attempting  to  procure  the  loan,  but  none  of 
them  had  succeeded  In  doing  so.  J.  A.  Smith 
testified:  That  her  had  been  In  Memphis,  try- 
ing to  negotiate  the  loan,  and  it  occurred  to 
him  that  he  could  procure  it  from  C.  A.  Mack. 
That  he  went  to  him  upon  his  return  from 
Memphis,  told  him  he  desired  the  loan  for 
the  purpose  of  buying  certain  lands,  which 
were  worth  $10  or  more  per  acre;  that  be 
would  secure  the  loan  by  mortgage  upon  the 
lands,  and,  In  addition,  upon  the  farm  of  one 
of  the  appellants,  Virginia  Thompson,  In 
Greene  county.  That  Mack  Intimated  that 
he  was  favorable  to  the  proposition  and,  aft- 
er an  hour's  absence,  returned,  when  they 
had  another  conversation.  Mack  said  he 
had  investigated  the  matter  a  little  during 
the  time,  and  one  or  two  people  told  him  It 
was  a  good  loan,  and  he  said  further:  "  'J 
understand,  Joe,  that  you  have  offered  a 
bonus  of  $1,000  to  anybody  that  will  loan 
you  this  money.'  I  looked  at  him  a  short 
time,  long  enough  to  get  his  expression,  and 
saw  that  be  knew  something  about  this 
$1,000,  and  I  told  him,  'Yes.'  He  said:  'That 
$1,000  looks  good  to  me,  and,  if  I  make  the 
loan,  yon  will  have  to  give  It  to  me.'  I  told 
him,  'All  right.' "  That  thereafter  Mack  went 
to  the  bank  to  make  the  necessary  arrange- 
ments, returned,  and  said  the  money  would 
be  forthcoming  when  the  title  was  approved 
by  Mr.  Beauchamp,  who  was  not  then  In  the 
dty.  That  it  was  arranged  that  evening  or 
the  next  morning  that  Beauchamp,  in  Mack's 
behalf,  and  Williams,  In  behalf  of  his  associ- 
ates, should  go  to  Harrisburg  and  investigate 
the  title  of  the  land  that  was  alMut  to  be 
purchased.  That  they  went  there.  George 
C!ox  Informed  the  witness  that  Beauchamp 
had  telephoned  from  Harrisburg  for  him  to 
tell  Williams  to  have  the  $1,000  placed  In  the 
bank  and  Inform  him  by  phone  that  it  had 
be«i  done,  or  that  matters  at  that  end  of  the 
line  would  not  be  fixed  up.  This  was  done. 
Witness  made  no  arrangement  with  Mack 
about  how  the  $1,000  should  be  paid,  and  at 
no  Ume  had  he  had  any  conversation  with 
Beauchamp  about  this  $1,000,  or  asked  him 
to  assist  him  In  procuring  the  loan.  The  next 
day  the  notes  and  mortgages  were  executed 
and  delivered  in  Mr.  Beauehamp's  oflBee,  the 
check  for  the  $1,000  having  been  first  turned 
over  to  him.  That  witness  had  never  made 
any  agreement  with  Beauchamp,  nor  had  any 
conversation  with  him,  relating  to  any  com- 
pensation to  be  paid  to  him  for  procuring  the 
loan,  and  in  answer  to  this  question  said: 


"Q.  Did  yon  know  who  was  getting  the  $1,000 
at  the  time  you  were  making  the  check  to 
Beauchamp?  A.  Mr.  Mack  was  the  man  I 
was  paying  this  money  to,  and  the  reason  I 
gave  it  to  Beauchamp  was  that  Mack  told  me 
that  Beauchamp  was  his  attorney  and  would 
attend  to  the  matter  for  him,  and  that  ia  why 
I  gave  the  check  to  Beauchamp.  Otherwise  I 
would  have  given  It  to  Mr.  Mack."  Witness 
said  further  that  he  had  never  had  any  con- 
versation with  C!ox  at  any  time.  In  which  he 
was  told  that  Beauchamp  would  procure  the 
loan  and  that  he  must  be  paid  for  it  The 
lands  were  purchased  and  the  deed  of  con- 
veyance made  to  C.  A.  Mack,  for  a  considera- 
tion of  $10,642.50.  He  later,  for  the  same 
consideration,  made  a  quitclaim  deed  to  ap- 
pellants at  the  time  of  the  execution  of  the 
mortgage. 

J.  W.  Williams,  another  appellant,  testifi- 
ed: That  the  lands  were  purchased  from  J. 
H.  Vandever,  for  something  In  excess  of 
$10,600,  and  the  title  was  taken  In  the  name 
of  C.  A.  Mack.  That  he  went  to  Harrisburg 
to  close  out  the  trade  with  Beauchamp,  who 
gave  Vandever  his  personal  check  to  cover 
the  consideration.  It  was  witness'  under- 
standing that  they  were  to  pay  Mack  $1,000 
additional,  to  be  embodied  as  a  part  of  the 
principal  in  the  mortgage,  and  he  did  not  un- 
derstand until  after  he  returned  from  Harris- 
burg that  the  transaction  bad  been  arranged 
otherwise.  He  then  joined  with  the  others  in 
executing  a  note  for  $1,000,  but  did  not  know 
to  whom  the  money  realised  thereon  had 
been  paid.  That  he  represented  the  firm 
when  he  went  with  Mr.  Beauchamp  to  look 
up  the  titles  and  supposed  that  Mr.  Beau- 
champ represented  Mack.  Did  not  remember 
that  Beauchamp  said  anything  about  who  he 
represented.  That  he  did  not  represent  wit- 
ness, and  that  be  had  never  spoken  to  him 
about  representing  him,  nor  with  his  associ- 
ates, nor  agreed  to  pay  him  anything,  nor 
bad  he  spoken  to  him  about  procuring  a  loan 
from  Mack.  This  wltnOits  admitted  that  he 
had  Offered  a  bonus  to  other  parties  if  they 
would  get  the  money  for  appellants,  but  that 
he  had  never  had  any  conversation  with 
Mack  or  Beauchamp  in  regard  thereto,  and 
could  not  recall  any  conversation  with  Mack 
to  the  effect  that  he  refused  to  make  the  loan 
after  reconveylng  the  lands  for  the  addition- 
al $1,000.  He  understood  Mack  to  refuse  to 
make  the  loan  because  It  had  originally  hem 
for  five  years,  but  consented  to  do  so  if  It 
was  to  be  for  one  and  two  years.  He  denied 
that  Cox  had  any  conversation  with  him.  In 
which  he  stated  that  be  thought  Beauchamp 
could  get  the  loan  if  be  would  pay  him  $1,000 
to  do  so,  and  also  that  he  had  any  conversa- 
tion In  his  ofllce,  or  Cox's,  In  which  Cox  told 
him  the  $1,000  they  put  up  goies  to  Beau- 
champ. The  only  thing  said  about  $1,000  in 
his  presence  was  that  they  were  paying  Clyde 
Mack  $1,000  more  than  he  was  paying  for  the 
land.    That  be  knew  nothing  of  what  became 
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of  tbe  11,000  other  than  what  they  told  him. 
He  had  never  employed  Cox  to  represent  him. 
He  acknowledged  he  and  bis  assodatea  were 
ready  to  pay  any  one  $1,000  that  secured 
money  for  them,  and  be  believed  the  bonus 
was  to  be  Included  in  the  principal  and  mort- 
gage. 

Wright  also  denied  any  conversation  with 
Oox,  in  which  he  bad  been  Informed  that' 
they  could  procure  the  loan  through  Beau- 
champ  by  paying  him  (Cox)  $1,000. 

Mack  testified:  That  be  had  not  employed 
Beauchamp  in  this  or  any  other  matter  as 
his  agent,  and  be  made  the  deal  to  loan  the 
money  with  Beauchamp.  That  he  neref 
sot  any  part  of  tbe  $1,000  paid  to  Cox  and 
Beanchamp  for  procuring  the  loan,  and 
answered  further,  as  follows:  "Q.  Did  you 
ever  bare  any  understanding,  tacit  or  ex- 
pressed, in  any  way,  that  you  were  to  have 
any  patt  of  it?  A.  Most  emphatically  not. 
Q.  Have  you  ever  received  any  part  of  it 
from  Mr.  Cox,  or  me?  A.  Not  a  penny."  He 
said  first  the  appellants  wanted  the  money 
for  five  years,  and  he  felt  that  was  too  long 
a  time,  and  afterwards,  when  Beauchamp 
came  to  see  him  about  it,  be  agreed  to  let 
tbem  bare  It  on  two  years'  time.  Tbe  check 
covering  tbe  consideration  for  tbe  land  was 
given  by  Beauchamp  personally,  because  tbe 
exact  acreage  was  not  known  at  tbe  time 
Beauchamp  and  Williams  departed  for  Har- 
risburg,  and  tbe  title  was  taken  In  witness' 
name  to  protect  him  until  the  mortgage  was 
executed.  He  denied  ever  having  had  any 
conversation  with  Smith  relative  to  tbe  mak- 
ing of  the  loan  about  the  bonus,  and  said 
It  was  first  broached  to  him  by  G.  .W.  Cox, 
about  three  weeks  before  the  loan  was  made. 
In  this  conversation.  Cox  said  they  would 
give  $2,000  personal  security  and  a  bonus 
of  $500  In  addition  to  secure  tbe  loan.  He 
rejected  this  and  all  other  propositions  after 
he  learned  that  this  would  be  usurious,  and 
said  J.  A.  Smith  had  called  on  him  25  or  30 
times  before  the  loan  was  procured  to  see 
if  some  arrangement  could  not  be  made 
which  was  satisfactory.  He  told  him  If 
he  could  get  things  on  a  satisfactory  basis 
he  could  make  the  loan,  and  thought  be 
could  get  tbe  money,  If  he  could  cash  bis 
time  deposits  at  the  bank.  This  was  all  he 
ever  said  to  appellant  About  getting  the 
tnoney  from  the  bank.  That  be  agreed  with 
Mr.  Beauchamp  to  make  tbe  loan  on  Satur- 
day night  between  7  and  9  o'clock,  and  it 
was  closed  on  Monday  or  Tuesday  following. 
That  he  saw  the  bank  on  Monday  and  made 
the  arrangement  that  he  could  draw  tbe 
money  at  that  time.  That,  ordinarily,  he 
would  have  given  them  a  few  days'  notice 
before  drawing  such  a  large  amount,  but 
did  not  on  this,  as  tbe  deal  went  on  through 
then.  He  did  not  see  tbe  bank  as  stated  by 
Wrij^t  at  the  time.  He  told  Beauchamp  he 
would  make  the  loan  at  the  time  the  deal 
was  closed.  He  conid  only  recall  one  in- 
stance when  an  attorney  other  than  Beau- 
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champ  did  anything  for  him  during  four  or 
five  years  before  he  was  testifying.  That  be 
bad  submitted  both  tbe  propositions  of  $1,- 
000  and  a  purchase  and  resale  of  tbe  lands 
at  an  advanced  price  of  that  purchase  pro- 
posed by  appellants  to  Beauchamp,  and,  upon 
discovering  that  it  would  be  usurious,  bad 
decUned  to  have  anything  further  to  do 
with  the  loan.  About  a  week  before  tbe  deal 
was  consummated,  he  offered  to  lend  the 
money  for  one  year,  to  be  secured  by  a  mort- 
gage on  the  lands  bought  and  on  Mrs. 
Thompson's  farm.  He  denied  any  conversa- 
tion with  J.  A.  Smith  on  Saturday  before 
making  the  loan,  and  stated  the  only  propo- 
sition advanced  by  Smith  or  any  of  the 
other  appellants  had  been  rejected  by  him. 
Beauchamp  told  him  the  night  of  the  loan 
that  be  represented  the  appellants.  Witness 
never  received  anything  either  directly  or  in- 
directly, other  than  tbe  stipulated  Interest  in 
the  notes.  He  refused  to  make  the  loan  on  tbe 
basis  proposed  by  appellants,  because  they 
wanted  It  for  five  years,  and  not  until  the 
time  was  reduced  to  one  and  two  years 
would  be  agree  to  consider  It  He  was  will- 
ing to  accept  Beaucbamp's  opinion  as  to  tbe 
title  to  the  land  as  a  basis  for  tbe  loan, 
and  appellants  never  told  him  that  Beau- 
champ was  representing  him,  and  he  was 
not  present  when  tbe  papers  were  executed 
and  delivered.  During  tbe  time  of  the 
negotiations,  he  consulted  with  Beauchamp 
about  the  legal  phase  of  tbe  transaction, 
but  all  conversations  related  to  matters  that 
arose  prior  to  tbe  Saturday  night  conversa- 
tion with  Beauchamp,  In  which  he  dealt  with 
him  as  the  agent  of  appellants  and  agreed 
to  make  the  loan. 

Beauchamp  testified  that  be  was  an  attor- 
ney and  advised  Mack  that  to  make  a  pur- 
chase and  resell  at  an  advance  of  $1,000 
would  be  but  a  cover  for  usury,  and  G.  W. 
Cox  told  bim  after  that  that  appellants  were 
not  satisfied  because  tbe  deal  bad  fallen 
through.  He  suggested  to  Cox  that.  If  tbe 
defendants  would  give  tbem  tbe  $1,000  it 
was  currently  rumored  would  be  paid  to  any 
one  procuring  a  loan  for  them,  he  and  Cox 
would  attempt  to  do  so.  Tliat  Cox  went  to 
see  the  defendant's  attorney  about  7 :30  Sat- 
urday evening  and  Informed  bbu  that  tbey 
would  pay  the  money.  Witness  at  once  went 
to  see  Mack  and,  after  suggesting  various 
deals,  all  of  which  were  rejected,  finally  in- 
duced him  to  agree  to  let  tbem  have  the 
money  on  one  and  two  years'  time.  Sunday 
morning.  Cox  informed  blm  that  appellants 
bad  accepted  tbe  terms  and  witness  was  to 
accompany  Williams  to  Harrlsburg  to  exam- 
ine the  records.  Before  their  departure,  wit- 
ness had  arranged  with  Mack  that  be  should 
give  his  personal  check  for  tbe  consideration, 
which  Mack  promised  to  order  paid.  He 
further  arranged  with  Cox  to  be  assured  tbe 
money  would  be  paid  over  in  the  event  the 
title  waft  accepted.     Having  satisfied  blm- 
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self  as  to  the  tlQe,  he  took  a  warranty  deed 
from  the  vendors,  to  plaintiff.  Mack,  who 
in  turn  afterwards  quitclaimed  to  defraid- 
ants.  niat  evening  he  delivered  the  deed 
to  appellant  Smith,  who  gave  him  a  check 
for  $1,000,  one-half  of  which  he  paid  to  Cox. 
Further :  "Q.  Were  you  representing  the  de- 
fendants in  getting  this  loan  for  them?  A. 
I  thought  I  was.  I  represented  them  either 
knowingly  or  imknowlngly,  I  don't  know 
which.  I  thought  I  was  representing  them, 
and  I  know  they  accepted  what  I  did,  and 
the  deal  went  through  Just  that  way,  and 
they  paid  me  the  $1,000,  and  Clyde  Mack 
never  had  a  cent  of  that  money,  or  any  other 
money  of  mine,  except  whatever  store  ac- 
count I  had  down  there.  I  have  paid  that 
just  like  anybody  else  does."  Said  further: 
That  he  had  never  been  general  attorney  for 
Mack.  That  there  was  no  nnderstanding 
then,  nor  had  there  been,  that  he  was  his 
attorney.  That  he  transacted  some  business 
for  Mack,  who  did  not  have  much  business. 
On  cross-examination,  he  stated  that  he 
made  all  arrangements  with  Cox,  who  stated 
he  was  representing  appellants,  which  was 
borne  out  by  the  manner  in  wliich  the  ar- 
rangements were  carried  out  He  took  the 
title  in  Mack's  name,  at  the  time  the  land 
was  bought,  being  fearful  that  appellants,  if 
they  got  the  title  in  their  name,  would  re- 
fuse to  pay  the  bonus.  The  only  conversa- 
tion he  had  with  any  of  the  appellants  about 
the  matter  was  on  Sunday,  and  he  remarked 
to  Smith,  "This  is  a  big  transaction,  Joe, 
and  I  don't  like  to  assume  the  responsibility 
of  passing  on  the  title."  Smith  replied  that 
it  was  all  right 

Cox  testified  that  he  was  at  first  a  partner 
with  appellants,  but  dropped  out  alK>ut  two 
weeks  before  the  loan  was  procured.  After 
he  learned  that  Mrs.  Thompson's  farm  would 
be  included  as  security,  he  tried  to  get  Mack 
to  lend  the  money,  but  he  refused  when  he 
found  the  transaction  would  be  usurious. 
On  Saturday  night.  In  a  conversation  with 
Beaucliamp,  he  said  defendants  were  willing 
to  pay  the  $1,000,  and  that  he  (Beauchamp) 
should  try  to  get  the  money  for  them.  Ac- 
cordingly, Beauchamp  induced  Mack  to  make 
the  loan,  on  one  and  two  years'  time,  which 
terms  the  appellant  accepted  after  some  hesi- 
tancy. They  understood  that  the  $1,000  was 
to  go  to  Beauchamp,  who  afterwards  divided 
it  with  the  witness.  Witness  did  not  r^re- 
sent  Mack,  nor  did  he  give  him  any  part  of 
the  $1,000.  While  Beauchamp  was  at  Harris- 
burg,  he  telephoned  witness  to  get  up  the 
money,  which,  as  they  then  agreed,  was  later 
done.  On  cross-examination,  he  stated  he 
told  Smith,  on  his  return  from  Memphis,  that 
he  could  get  the  money  from  Mack ;  that  he 
did  not  tell  them  he  would  procure  it  for 
them  for  $1,000;  that  his  suggestion  was 
gratuitous  at  the  time ;  that  he  did  not  Icnow 
whether  any  of  them  talked  to  Mr.  Beau- 
champ and  agreed  to  pay  him  any  sum  of 


money ;  that  Beauchamp  fixed  up  tbe  papers 
for  Mack.  In  reply  to  the  question  if  lie  had 
not  told  one  of  the  attorneys  that  Beauchamp 
was  Mack's  agent  and  be  represented  ap- 
pellants, he  said :  "You  asked  me  that  ques- 
tion, if  me  and  Beauchamp  were  these  peo- 
ple's agents,  and  I  said  yon  could  caU  it 
anything  you  wanted  to.  They  told  me  to 
get  this  money,  if  I  could.  Q.  Did  you  not 
say  this,  'I  was  these  people's  agent,  and 
Beauchamp  was  Mack's  agent'?  Or  did  I 
not  ask  you  if  you  were  their  agent  and 
Beauchamp  was  Mack's  agent  and  you  said, 
'Yes,   sir'?     A.  That  may  have  been   what 

I  said.  I  don't  Iinow  what  arrangement  Mr. 
Mack  or  Mr.  Beauchamp  had."  He  gave  de- 
fendants to  understand  that  the  $1,000  for 
Beauchamp  must  be  paid  in  cash.  He  had 
nothing  to  do  with  closing  out  the  transac- 
tion. 

Another  witness  testified  that  Smith  was 
very  anxious  about  the  loan  and  came  into 
the  store  to  see  Mack  12  or  15  times  shortly 
before  it  was  made;  sometimes,  several  times 
a  day.  AnoUier  clerk  testified  about  to  the 
same  eftect 

The  court  rendered  a  decree  for  the  amount 
due  upon  the  notes,  and  a  foreclosure  of  tbe 
mortgage  and  a  sale  of  the  lands,  dismissed 
the  cross-complaint  and  from  the  judgment 
appellants  appealed. 

Block  &  Klrsch,  of  Paragould,  for  appel- 
lants. M.  P.  Huddleston,  of  Paragould,  for 
appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  question  in  this  case  is 
one  of  fact  The  law  is  well  settled  that,  "to 
sustain  the  plea  of  usury,  it  must  appear  that 
excessive  interest  was  paid  to  the  lender, 
or  that  a  bonus  or  commission  was  paid  to 
the  agent  of  the  lender  with  his  knowledge, 
or  under  circumstances  from  which  his  knowl- 
edge  will  be  presumed,  which  commission 
when  added  to  the  interest  paid,  or  to  be 
paid  to  the  lender  would  exceed  the  lawful 
rate."  The  burden  of  proof  is  upon  the  party 
who  pleads  usury  to  show  clearly  that  the 
transaction  was  usurious.  Banks  v.  Flint 
54  Ark.  40,  14  S.  W.  769,  16  S.  W.  477.  10 
L.  R.  A.  459;  Vahlberg  v.  Keaton,  51  Ark. 
535,  11  S.  W.  878,  4  L.  B.  A.  462,  l4'Am.  St 
Rep.  73;    Thompson  v.  Ingram,  51  Ark.  547, 

II  S.  W.  881.  In  Leonhard  v.  Flood,  68  Ark. 
162,  66  S.  W.  781,  the  court  said:  "Our  law 
visits  on  a  lender,  who  contracts  for  usu- 
rious interest  however  small,  a  forfeiture 
of  his  entire  loan  and  the  interest  thereon. 
It  follows  from  the  plainest  principles  of 
Justice  that  such  a  defense  shall  be  dearly 
shown  before  the  forfeiture  is  declared. 
Usury  will  not  be  inferred  from  circum- 
stances when  the  opposite  conclusion  can  be 
reasonably  and  fairly  reached." 

[2]  If  Beauchamp  acted  as  the  agent  of  tbe 
borrowers,  alone,  in  procuring  the  loan,  it 
makes  no   difference   whether  he  received 
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the  bonus  or  not,  for  what  the  borrower  pays 
to  his  own  agent  for  procuring  the  loan  Is 
no  part  of  the  sum  paid  for  the  loan  or  tor 
forbearance  of  money.  Vablberg  r.  Keaton, 
sapra.  "To  constitute  usury,  there  must  be 
an  agreement  on  the  part  of  the  lender  to 
receive  and  on  the  part  of  the  borrower  to 
give  for  the  use  of  money  a  greater  rate  of 
Interest  than  10  per  cent."  Bank  r.  Murphy, 
83  Ark.  36,  102  S.  W.  699. 

[3]  As  already  said,  the  sole  question  in 
this  case  is  one  of  fact.  The  lender  denied 
positively  any  agreement  to  make  the  loan 
upon  receipt  of  |1,000  bonus  above  the  amount 
of  the  interest  agreed  to  be  paid,  and  stated 
that  he  absolutely  refused  to  make  the  loan 
at  all  when  he  learned  that  such  a  transac- 
tion as  proposed  to  him  would  be  usurious; 
that,  later,  he  was  approached  by  Beauchamp, 
who  Insisted  upon  his  making  the  loan,  and 
agreed  to  do  the  work  of  getting  up  the  papers 
for  nothing  If  the  loan  could  be  arranged.  He 
refused  thai  to  make  the  loan  for  the  time 
proposed,  but  later  agreed  to  and  did  make 
It  for  two  years.  He  denied  receiving  any 
bonus,  and  that  any  one  else  was  acting  as 
his  agent  in  receiving  one.  Appellants  do 
not  deny  that  they  offered  to  pay  the  bonus 
to  any  one  who  could  procure  the  loan,  and 
both  Cox  and  Beauchamp  stated  positively 
tliat  they  procured  the  loan  and  received 
the  bonus;  Cox  insisting  with  Beauchamp 
that  appellants  were  stlU  willing  to  pay  the 
$1,000,  and  that  the  loan  should  not  be  per- 
mitted to  fan  through,  and  that  be  ought 
to  be  able  to  procure  it,  and  that  he  would 
pay  blm  half  the  bonus  if  he  would  assist 
In  procuring  the  loan  or  get  Hadi  to  make 
it.  These  witnesses  both  testified  that  they 
did  procure  the  loan  from  Hack,  that  they 
received  the  bonus  and  divided  it  between 
themselves,  and  that  Mack  had  nothing  to 
do  with  it  and  did  not  receive  any  part  of  it 

Of  course.  If  appellants  were  believed,  the 
transaction  was  usurious;  but  the  evidence 
Is  In  direct  and  irreconcilable  conflict,  and 
it  was  passed  upon  by  the  chancellor,  and 
we  cannot  say  that  his  finding  and  decision 
Is  against  a  preponderance  of  it. 

Snch  being  the  case,  the  decree  is  a£Brmed. 


GRAND  LODGE,  A.  O.  U.  W.  OF 
ARKANSAS  v.  DRBHER. 

(Supreme  Court  of  Arkansas.    Dec.  23,  1912.) 

BxcEPTioNS,  Bill  or  (f  23*) — iNCOBPORATiNa 

Testimont  by  Befbkence. 

A  direction  in  a  bill  of  exceptions,  the 
"clerk  here  insert  testimony,"  did  not  authorize 
consideration  as  a  part  of  the  bill  of  testimony 
■abseouently  transcribed  and  certified  to  by  the 
official  stenographer,  where  it  did  not  appear 
that  the  transcribed  testimony  was  approved 
by  the  trial  jndge,  or  filed  by  the  clerk  until 
after  the  expiration  of  the  time  for  filing  the  bill 
of  exceptions. 

lEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  .Cent.  Dig.  |  30 ;   Dec.  Dig.  {  23.*] 


Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty ;   Eugene  Lankford,  Judge. 

Action  by  Christina  Dreher  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  the  State  of  Arkansas.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Carmichael,  Brooks  &  Powers,  of  Little 
Bock,  for  appellant  Pettlt  &  Pettlt,  of  Stutt- 
gart, and  Moore,  Smith  &  Moore,  of  Little 
Rock,  for  appellee. 

HART,  J.  Appellee  brought  this  suit 
against  appellant  in  the  circuit  court  to  re- 
cover the  amount  of  a  beneficiary  certificate 
Issued  January  6,  1899,  to  her  husband,  Nich- 
olas Dreher,  deceased.  Appellant  filed  an  an- 
swer in  which  it  stated  that  it  had  issued 
the  certificate  upon  an  agreement  with  Nich- 
olas Dreher  that  the  same  was  issued  to 
him  subject  to  the  laws  of  the  order  then  in 
force,  or  which  might  thereafter  be  adopted. 
The  answer  further  states  that  Nicholas 
Dreher  failed  and  neglected  to  pay  his  dues 
and  assessments  for  the  month  of  October, 
1905,  and  refused  to  pay  any  dues  and  as- 
sessments from  and  after  that  time;  that  be 
thereby  forfeited  all  rights  of  a  beneficial 
member,  and  that  he  was  never  reinstated  at 
any  subsequent  time ;  that  at  the  time  Dreh- 
er applied  for  his  benefit  certificate  there 
was  a  law  of  the  order  in  force  to  the  eSFect 
that  any  member  who  should  enter  into  the 
business  of  selling  by  retail  intoxicating  liq- 
uors as  a  beverage  should  be  expelled;  and 
that  Dreher,  In  disregard  thereof,  entered 
into  the  occupation  of  selling  intoxicating 
liquors  as  a  beverage  about  the  month  of 
July,  1905,  and  continued  until  in  October, 
1905,  in  the  city  of  Stuttgart  where  he  re- 
sided. Wherefore,  it  was  claimed  that  he 
had  forfeited  all  rights  as  a  beneficial  mem- 
ber of  the  association  prior  to  the  time  of 
his  death,  and  that  Christina  Dreher,  as  his 
wife  and  beneficiary,  was  not  entitled  to  re- 
cover on  the  certificate.  The  Jury  found  for 
appellee  in  the  sum  of  |1,000,  the  amount 
named  in  the  certificate,  and  the  case  is  here 
on  appeal. 

The  transcript  in  this  case  purports  to  con- 
sist of  two  separately  bound  packages  of 
paper,  both  of  which  appear  to  have  been 
filed  with  the  clerk  of  this  court  on  the  same 
day.  The  first,  which  is  properly  the  tran- 
script, contains  the  pleadings,  a  skeleton  bill 
of  exceptions,  containing  the  charge  of  the 
court,  the  motion  for  a  new  trial,  orders,  and 
Judgment  The  only  testimony  in  the  skele- 
ton bill  of  exceptions  consists  of  seven  pre- 
liminary questions  and  the  answers  thereto 
propounded  to  Mrs.  Christina  Dreher,  appel- 
lee. Then  we  find  a  direction  as  follows: 
"Clerk  here  insert  testimony."  The  case  was 
tried  at  the  November  term,  1911,  of  the 
Arkansas  circuit  court,  and  the  order  over- 
ruling the  motion  for  a  new  trial  was  made 
November  7,  1911.    In  that  order  It  appears 
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that  60  days  was  allowed  appellant  In  which 
to  file  Its  t)Ul  of  exceptions.  The  skeleton 
bill  of  exceptions  shows  that  It  was  approved 
and  signed  by  the  circuit  Judge  on  the  eth 
day  of  January,  1912,  and  on  the  same  day 
was  filed  in  the  office  of  the  circuit  clerk. 
What  purports  to  be  the  testimony  consists 
of  120  typewritten  pages  which  was  filed  in 
the  office  of  the  circuit  clerk  on  February  1, 
1912.  It  does  not  appear  to  have  been  ex- 
amined, approved,  or  authenticated  by  the 
circuit  Judge.  It  Is  now  contended  by  coun- 
sel for  appellee  that  the  120  pages  of  type- 
written matter  purporting  to  be  the  testi- 
mony taken  at  the  trial  Is  not  properly  a 
part  of  the  bill  of  exceptions,  and  is  there- 
fore not  a  part  of  the  record  on  this  appeal. 
The  grounds  upon  which  appellant  seeks 
to  reverse  the  Judgment  cannot  be  reviewed 
on  this  appeal  without  a  consideration  of  the 
testimony  taken  at  the  trlaL  Therefore,  it 
is  Insisted  by  counsel  for  appellee  that  the 
Judgment  should  be  affirmed.  They  rely  on 
the  case  of  Dozler  v.  Grayson-McLeod  Lumber 
Co.,  100  Ark.  244,  140  S.  W.  7.  There  the 
court  held:  "Where  a  bill  of  exceptions  re- 
cited, "The  following  testimony  was  intro- 
duced before  the  court  and  Jury,  which  was 
all  the  evidence  introdu<;ed  by  either  party 
(Insert  testimony),'  meaning  that  the  clerk 
should  Insert  the  official  stenographer's  notes 
of  the  testimony,  and  the  certificate  of  the 
stenographer  shows  that  the  testimony  was 
subsequently  transcribed,  and  it  does  not  ap- 
pear that  the  transcribed  testimony  was  ever 
presented  to  the  circuit  Judge  for  examina- 
tion, it  did  not  become  a  part  of  the  bill  of 
exceptions,  and  cannot  be  considered  on  ap- 
peal." See,  also.  Int.  Order  of  12  Knights 
&  Daughters  of  Tabor  v.  Jackson,  142  S.  W. 
1151.  That  case  is  squarely  in  point  There 
was  no  sufficient  call  for  the  testimony  in  the 
skeleton  bill  of  exceptions.  It  Is  certain 
that  nothing  that  is  not  reduced  to  writing 
can  be  eml>odled  in  the  bill  of  exceptions  by 
reference  to  it  alone.  Any  other  rule  would 
make  the  final  record  of  a  case  as  uncertain 
as  the  memory  or  the  will  of  the  clerk  to 
whom  its  final  making  up  might  be  referred, 
and  would  place  the  rights  of  parties  who 
have  Judgments  of  record  entirely  in  the 
power  of  the  person  who  eventually  makes 
up  the  bill  of  exceptions  for  this  court  In 
the  case  at  bar  the  call  for  the  testimony 
does  not  identify  it,  and  the  120  pages  of 
typewritten  matter  which  purports  to  he  the 
testimony  taken  at  the  trial  was  not  approv- 
ed by  the  Judge,  and  was  not  even  filed  by 
the  clerk  until  after  the  time  given  for  filing 
the  bill  of  exceptions  had  elapsed.  The  rea- 
son for  the  rule  is  aptly  stated  by  Mr. 
Justice  Brewer  in  the  case  of  A.  &  N. 
Railroad  Co.  v.  Wagner,  19  Kan.  335,  as 
follows:  "And  In  this  we  appropriate  the 
language  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Leftwich  v.  Lecanu,  4 
Wall.  187,  18  K  Ed.  388,  in  which  the  court 


says:  'If  a  paper  which  Is  to  constitute  a 
part  of  a  bill  of  exceptions  is  not  Incorporat- 
ed Into  the  body  of  the  bill,  it  must  be  an- 
nexed to  it  or  so  marked  by  letter,  number, 
or  other  means  of  identification  mentioned 
in  the  bill  as  to  leave  no  doubt,  when  found 
in  the  record,  that  it  is  the  one  referred  to 
in  the  bill  of  exceptions.'  And  these  means 
of  identification  must  be  obvious  to  all.  No 
mere  memorandum,  intelligible  it  may  be  to 
a  single  person,  evea  the  clerk,  but  indicating 
nothing  to  any  one  else,  will  be  sufficient. 
They  must  be  sndi  that  any  one  going  to  the 
record  can  determine  what  document  is  to  be 
inserted,  or,  after  insertion,  that  the  derk 
has  made  no  mistake.  The  record  must 
prove  itself,  and  not  the  record  and  the  tes- 
timony of  the  clerk.  The  clerk  changes ;  the 
record  endures.  And  long  after  Judge  and 
clerk  are  l>oth  gone  the  record,  if  good,  must 
carry  on  itself  the  evidence  of  its  own  in- 
tegrity." 
Therefore  the  Judgment  will  be  affirmed. 


MATHEW  Y.  TODISMAN  et  al. 

(Supreme  Court  of  MlsBouri,  Division  No.  1. 

Nov.  30,  1912.) 

1.  Statutes    (|    267*)— Amendkent— Retbo- 
ACTIVE  Effect. 

The  amendment  of  1909  (Laws  1909,  p. 
343)  to  Rev.  St  1899,  f  650  giving  actions  to 
quiet  title,  cannot  affect  judgments  recovered 
prior  to  such  amendment 

[Ed.   Note.— For   other   cases,    see   Statutes, 
Cent  Dig.  ||  350-359;  Dec.  Dig,  |  267.*J 

2.  Bankbuftct  ({  142*)— Administbatiow  of 
Bankbupt'b  E!state— Title  of  Tbustbe.    ' 

Under  Bankruptcy  Act  July  1,  1808,  c  641, 
§1  70,  70e,  30  Stat  565,  566  (U.  S.  Comp.  St 
1001,  pp.  3451,  3452),  providing  that  the  bank- 
rupt's trustee  shall  take  the  title  of  the  bank- 
rupt to  property  transferred  in  fraud  of  his 
creditors,  and  may  avoid  any  transfer  by  the 
bankrupt  which  any  creditor  might  have  avoid- 
ed and  recover  the  property  transferred,  the 
trustee  has  no  title,  mterest  or  estate  in  land 
fraudulently  conveyed  which  entitles  him  to  sue 
to  set  aside  the  transfer,  under  Rev.  St  1S99, 
i  050,  as  amended  in  1909  (Laws  1909,  p.  343), 
providing  that  any  person  claiming  any  title 
or  estate  in  real  property  may  sue  to  determine 
his  interest  since  the  bankrupt  was  without 
title  or  right  of  action,  and  a  creditor  lias  no 
interest  or  estate  in  the  property  which  his 
debtor  has  fraudulently  conveyed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  I  222 ;   Dec.  Dig.  {  142.*J 

3.  Bankbuptct  (I  302*)— Aduimstbation  of 
EsTATR— Suit  to  Set  Aside  Fbaudulknx 

CoNVByANCB. 

A  petition  by  trustee  in  bankruptcy  to  set 
aside  a  fraudulent  conveyance  by  the  bankrupt, 
under  Bankruptcy  Act  July  1,  1898,  c.  541,  SS 
70,  70e,  30  Stat.  565,  506  (U.  S.  Comp.  St. 
1901,  pp.  3451,  3452),  providing  that  the  trus- 
tee shall  have  the  tiUe  of  the  bankrupt  as  to 
all  property  transferred  in  fraud  of  creditors, 
and  may  avoid  any  transfer  which  any  creditor 
might  have  avoided  for  alleged  fraudulenr^ 
transfers,  must  clearly  show  that  the  property 
is  needed  to  pay  claims  filed  against  the  bank- 
rupt debtor. 

[EJd.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  f{  456,  457;   Dec.  Dig.  |  302.*] 
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4.  Feaudulknt  Corvetakcbs  (f  164*)  — 
RiQHT  TO  Set  Aside— Failubb  to  Bxcobd 
Deed. 

Where  property  was  conveyed  to  a  ion  for 
his  mother,  and  the  deed  to  the  son  waa  re< 
corded,  the  omission  of  the  mother  to  record 
the  deed  from  her  son  wonld  not  vitiate  it  or 
give  existing  creditors  a  right  to  complain,  al- 
though she  could  not  claim  the  property  against 
those  who  had  given  the  son  credit  on  his  ap- 
parent ownership. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  486-492;  Dec.  Dig. 
i  164.*] 

B.  Fraudtjlekt  Conveyances    (|  25*)— Va- 

UDITT— Change  of  Date. 

Where  no  rights  of  creditors  intervened, 
•n  alteration  in  the  date  of  a  deed  from  a  son 
to  his  mother,  made  after  acknowledgment,  but 
before  record,  will  not  avoid  it  as  to  subsequent 
creditors  of  tho  son. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Convej-ances,  Cent  Dig.  |  60;  Dec.  Dig.  {  25.*] 

Appeal  from  Circuit  Court,  Barry  County; 
7.  C.  Johnston,  Judge. 

Action  by  D.  S.  Mayhew,  as  trustee  in 
bairiiruptcy  of  Vaughn  H.  Todisman,  against 
Battle  F.  Todisman  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

The  petlUon,  filed  May  20, 1908,  Is  entitled 
as  above,  and,  omitting  caption,  the  descrip- 
tion of  one  lot,  not  in  controversy  here,  and 
signature  is  as  follows:  "The  plaintiff,  D.  S. 
Mayhew,  represents  to  the  court  that  upon 

the  day  of  December,  1907,  Vaughn 

H.  Todisman  filed  his  petition  in  the  District 
Court  of  the  United  States  for  the  Judicial 
District  of  Missouri,  Southwest  Division,  and 
therein  prayed  to  be  declared  bankrupt ;  that 
on  the  18th  day  of  December,  1907,  the  said 
Vaughn  H.  Todisman  was  duly  adjudged  a 
bankrupt  In  said  cause;  that  on  the  8th  day 
of  January,  1908,  the  plaintiff,  D.  S.  May- 
hew, was  duly  appointed  by  said  court  trus- 
tee in  bankruptcy,  and  thereupon  accepted 
the  trust  and  qualified;   that  on  the 


day  of  April,  1908,  plaintiff,  as  such  trustee, 
filed  bis  petition  In  said  United  States  court 
for  an  order  to  Institute,  in  behalf  of  all 
creditors  of  said  Vaughn  H.  Todisman,  an  ac- 
tion in  the  Barry  county  circuit  court  to  set 
aside  certain  deeds  executed  by  said  Vaughn 
H.  Todisman  to  Hattle  F.  Todisman  to  cer- 
tain real  estate  hereinafter  mentioned;  that 
on  the  21st  day  of  April,  1908,  Hon.  A.  E. 
Spencer,  a  referee  In  bankruptcy  of  said 
United  States  District  Court,  heard  said  peti- 
tion, and  ordered  that  said  petition  be  sus- 
tained and  plaintiff,  D.  S.  Mayhew,  trustee 
as  aforesaid,  authorized  and  empowered  to 
institute  and  prosecute  this  action  for  the 
purposes  aforesaid,  the  premises  considered. 
This  plaintiff,  D.  S.  Mayhew,  trustee,  for 
bis  cause  of  action  states  that  Battle  F. 
Todiaman  is  the  lawful  wife  of  M.  Y.  Todis- 
man; that  Vaughn  H.  Todisman  Is  her  son; 
that  said  Vaughn  H.  Todisman  is  the  owner, 
in  fee  simple  absolute,  In  and  to  the  following 
described  real  estate,  lying,  being  situated,  in 


the  county  of  Barry  and  state  of  Missouri,  to 
wit:  Lot  three  (3)  In  block  five  (5)  original 
townslte  of  Monett,  Missouri,  and  that  de- 
fendant Hattle  Todisman  claims,  so  plaintiff, 
D.  S.  Mayhew,  Is  Informed  and  believes,  title 
to  the  above-described  real  estate  In  fee  by 
reason  of  certain  deeds  from  Vaughn  B. 
Todisman  to  Hattle  F.  Todisman  conveying 
to  her  the  above-described  real  estate,  which 
deeds  of  conveyance  plaintiff  asserts  and 
charges  to  be  fraudulent  and  void  by  reason 
of  having  been  made  in  fraud  of  creditors  of 
the  said  Vaughn  H.  Todisman.  Wherefore 
plaintiff,  D.  S.  Mayhew,  trustee  in  bankruptcy 
as  aforesaid,  prays  the  court  to  ascertain  and 
determine  the  estate,  title,  and  interest  of 
said  parties  hereto,  respectively,  In  and  to 
the  above-described  real  estate,  and  to  deter- 
mine and  adjudge  by  Ite  Judgment,  as  pro- 
vided by  section  650,  Revised  Statutes  of 
Missouri  1899,  the  title,  estate,  and  interest 
of  the  parties  severally  hereto  in  and  to  said 
above-described  real  estate,  and  for  all  other 
relief." 

The  evidence,  including  the  original  deeds 
which  are  presented  to  this  court  by  the  par- 
ties for  examination,  shows  that  on  the  15th 
day  of  December,  1902,  two  deeds  were 
drawn,  signed  by  the  respective  grantors  and 
acknowledged  before  D.  N.  Jewett,  Justice  of 
the  peace  for  Barry  county.  One  was  a  war- 
ranty deed  from  M.  X.  Todisman  and  wife, 
the  father  and  mother  of  Vaughn  H.  Todis- 
man, the  present  bankrupt,  to  their  said  son, 
and  was  filed  for  record  on  the  26th  day  of 
March,  1903.  The  other  was  a  warranty 
deed  from  the  latter  to  his  mother,  and  was 
never  filed  tor  record  in  the  form  in  which 
it  was  originally  signed  and  acknowledged, 
but  on  the  30th  day  of  January,  1906,  the 
date,  both  in  the  body  of  the  deed  and  in  the 
aclmowledgment,  was  erased,  and  the  last- 
named  date  substituted,  and  it  was  filed  for 
record,  as  so  changed,  on  the  2d  day  of  Feb- 
ruary following.  In  the  meantime  Vaughn 
EL  Todisman  mortgaged  the  lot  for  $337, 
which  was  raised  and  used  In  the  construc- 
tion of  a  party  wall  in  connection  with  the 
owner  of  an  adjoining  lot  He  and  his  moth- 
er explain  the  alteration  in  the  deed  by  say- 
ing that  this  mortgage  was  made  by  the  son 
because  It  was  ascertained  that  the  record  ti- 
tle was  In  him,  and  that  when  it  was  deter- 
mined to  record  the  deed  they  consulted  Mr. 
Jewett,  who  advised  the  alteration  as  afford- 
ing a  solution  of  that  difficulty.  Although 
Mr.  Jewett's  deposition  was  read  upon  the 
trial,  both  parties  seemed  to  avoid  all  men- 
tion of  the  circumstance  in  his  examination; 
but  the  deeds  speak  for  themselves,  and,  in 
view  of  the  fact  that  his  certificate  and  sig- 
nature are  not  questioned  on  either  deed,  his 
silence,  with  the  acquiescence  of  both  parties, 
authorizes  the  assumption  that  both  deeds 
were  delivered  on  the  same  day.  There  Is 
no  suggestion  In  the  record  that  Vaughn  H. 
Todisman  became  indebted  to  any  consider- 
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able  extent  before  1906.  The  parties,  In 
their  testimony,  explain  the  execution  of  the 
two  deeds  by  the  statement  that,  the  mother 
haying  furnished  the  greater  part  of  the 
money  with  which  the  land  had  been  paid 
for,  this  method  was  pursued  to  transfer  to 
her  the  title,  the  son  hartng  no  other  con- 
nection with  the  transaction  than  as  a  mere 
conduit;  and  that  she  failed  to  record  her 
deed,  at  first  for  lack  of  the  money  to  pay 
the  fee,  and  then  through  pure  neglect  None 
of  the  papers  or  records  of  the  bankruptcy 
proceedings  are  In  evidence,  and  no  attempt 
was  made  to  show  the  condition  of  the  bank- 
rupt's estate  at  the  time  this  suit  was  In- 
stituted. 

The  final  Judgment  was  entered  September 
29,  1908.  It  cancels  the  deed  which  was 
changed,  as  above  stated,  and  recorded  Feb- 
ruary 2, 1906,  and  decrees  the  title  to  the  lot 
to  be  in  Vaughn  H.  Todlsman  In  fee.  Mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment, raising  the  questions  presented  here 
for  onr  determination,  were  filed  by  defend- 
ant and  overruled  by  the  court 

J.  T.  Burgess,  of  Monett,  for  appellants. 
Slser  &  Konp,  of  Monett,  for  respond^t 

BROWN,  O.  (after  stating  tlie  facts  as 
above).  [1]  This  suit  is,  by  tlie  averments 
of  the  petition,  founded  expressly  upon  the 
provisions  of  section  650  of  the  Revised  Stat- 
utes of  Missouri  1899.  The  Judgment  from 
which  the  ai^eal  Is  taken  was  entered  In 
1908,  and  is  consequently  unaffected  by  the 
amendment  of  1909.  Laws  1909,  p.  343.  The 
question,  therefore,  suggests  itself  whether 
or  not  the  trustee  in  bankruptcy,  who  is 
suing  to  make  the  property  in  controversy 
available  to  the  creditors  of  his  bankrupt, 
has  selected  a  remedy  available  for  that  pur- 
pose, and,  If  so,  whether  his  petition  presents 
a  theory  whldi  entitles  him  to  the  relief  em- 
bodied in  the  Judgment 

[2, 3]  He  depends  for  his  title  entirely  up- 
on the  provisions  of  section  TO  of  the  bank- 
rupt act  (30  Stat  U  665),  which  provided 
that  he  shall  "be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt  *  *  *  to  all 
property  transferred  by  him  in  fraud  of  his 
creditors"  This  does  not  avoid  the  title  of 
the  fraudulent  grantee.  In  re  Mullen  (D.  O.) 
101  Fed.  413.  Nor  does  It  give  him  a  right 
of  action  to  have  the  fraudulent  conveyance 
set  aside  in  equity,  because  the  bankrui^  had 
no  such  right  «It  is  simply  such  a  title  as 
is  necessary  to  enable  a  creditor  to  avail  him- 
self of  the  property,  under  proper  circum- 
stances. In  satisfaction  of  his  debt  To  this 
end  the  trustee  is  made  by  the  same  section 
(70e)  the  representative  of  any  creditor  en- 
titled to  the  remedy.  It  provides  as  follows: 
"The  trustee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  wliich  any  creditor 
of  sndi  bankrupt  might  have  avoided,  and 


may  recover  the  property  lo  transferred,  or  its 
value,  from  the  person  to  whom  it  was  trans- 
ferred, unless  he  was  a  bona  fide  holder  for 
value  prior  to  the  date  of  the  adjudication." 
Willie  the  creditor  cannot  avail  himself  ot 
this  remedy,  under  ordinary  circumstances, 
without  obtaining  a  Judgment  at  law  upon 
his  claim,  his  right  to  sue  at  law  being  ar- 
rested by  the  petition  In  bankruptcy,  it  se&aa 
reasonable  to  permit  the  trustee  to  protect 
tike  right  of  which  the  proceeding  might  oth- 
erwise deprive  him;  but  this  subdlvlslMi 
does  not  authorize  the  trustee  to  avoid  a 
transfer,  unless  some  creditor,  by  proper  pro- 
ceeding, might  have  avoided  it  in  his  own 
favor.  In  re  Economical  Printing  Oo.,  110 
Fed.  514,  49  a  a  A.  133.  He  represents  the 
creditor,  wlto,  in  this  case,  where  no  lim  Is 
in  question,  has  no  greater  interest  in  the 
pr(q;>erty  than  he  would  have,  had  the  paper 
title  remained  In  Vaughn  H.  I\>di8man,  and 
the  bankruptcy  proceeding  had  not  Interven- 
ed. Argument  Is  not  needed  to  demonstrate 
that  in  such  case  the  general  creditor  has  no 
"title,  estate  or  interest"  in  the  land  wlildi 
entitles  him  to  bring  the  debtor  into  court, 
under  the  provisions  of  section  650,  to  obtain 
a  Judicial  declaration  that  he  may  proceed, 
by  Judgment  and  execution,  to  avail  himself 
of  It  for  the  collection  of  his  debt 

If,  however,  we.  disregard  the  statement 
that  the  trustee  is  proceeding  under  the  pro- 
visions of  a  statute  which  he  has  no  power 
to  invoke,  and  examine  his  petition  for  the 
purpose  of  ascertaining  whether  it  states 
facts  sufficient  to  constitute  the  cause  of  ac- 
tion which  the  bankrupt  act  authorises  bim 
to  pursue,  we  find  it  equally  insufficient  Al- 
though it  states  that  his  bankrupt  "Is  the 
owner  In  fee  simple  absolute"  of  the  property 
in  question,  and  that  he  is  informed  and  be- 
lieves that  the  defendant  claims  title  in  fee 
to  the  same  "by  reason  of  certain  deeds  from 
Vaughn  H.  Todlsman  to  Hattle  F.  Todlsman, 
*  *  *  which  deeds  of  conveyance  plalntUf 
asserts  and  charges  to  be  fraudulent  and 
void  by  reason  of  having  l>een  made  in  fraud 
of  creditors  of  tlie  said  Vaughn  H.  Todls- 
man," it  stands  upon  the  title  of  the  bank- 
rupt, and  fails  to  state  facts  showing  that 
the  trustee  lias  the  right  to  proceed  in  be- 
half of  any  such  creditor.  He  hks  no  right 
superior  to  that  of  the  creditor  whom  he 
represents.  Admitting  that  Qie  conveyances 
under  which  the  defendant  claims  are  fraud- 
ulent no  right  to  avoid  them  exists,  unless 
the  property  Is  needed  to  pay  the  claims  filed 
against  the  bankrupt  debtor ;  and  this  should 
be  shown  affirmatively  by  the  petition.  Mud- 
ler  v.  Bruss,"  112  Wis.  406,  88  N.  W.  229; 
Prescott  V.  Gallncclo,  21  Am.  Bankr.  Rep. 
229,  (D.  O.)  164  Fed.  6ia 

[4,  C]  The  plaintiff  proved,  as  a  necessary 
part  of  his  case,  that  Vaughn  H.  Todlsman 
acquired  the  property  involved  in  this  con- 
troversy by  warranty  deed  from  M.  X.  Todls- 
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man  and  his  wife,  the  defendant  here,  with- 
out the  payment  of  any  valuable  considera- 
tion therefor.  It  was  also  in  evidence  that 
this  conveyance  was  a  part  of  an  arrange- 
ment by  which  the  title  to  the  lot  was  to  be 
conveyed  trom  M.  Y.  Todisman,  the  husband, 
through  the  presoit  banlcrupt  to  this  defend- 
ant, his  mother;  and  that,  on  the  same 
date  and  at  the  same  time,  another  deed  was 
executed  by  the  grantee  In  the  first,  who  was 
a  single  zoan,  to  his  mother.  Were  tliis  true, 
and  we  have  no  reason  to  doubt  it,  especial- 
ly in  view  of  the  fact  ttiat  it  took  place 
several  years  before  the  bankrupt  bad  be- 
come indebted,  or  contemplated  the  business 
which  resulted  in  his  Indebtedness,  so  far 
as  the  evidence  shows,  the  deeds  would  con- 
stitute a  full  and  mutual  consideration  for 
each  other;  and  no  creditor  then  existing,  or 
who  might  thereafter  sustain  that  relatlan, 
would  have  any  reason  to  complain.  The 
omission  of  the  defendant  to  record  her  deed 
would  not  vitiate  it,  nor  give  existing  cred- 
itors a  right  to  complain.  As  to  subsequent 
creditors,  "it  la  only  when  the  withholding 
the  Instrument  from  record  gives  the  gran- 
tor, upon  the  faith  of  the  ownership  by  him 
«f  the  property  conveyed,  a  fictitious  credit, 
and  some  one  has  thcrebv  lieen  misled  to  Ms 
injury,  that  such  failure  to  record  will  be 
held  to  be  frauduloit"  Clark  v.  Lewis,  216 
Mo.  173,  187,  188,  114  &  W.  004,  and  cases 
cited.  Nor  would  tlie  alteration  of  the  deed 
by  changing  the  date,  in  1906,  have  the  ef- 
fect to  divest  the  title  conveyed  by  it  in  1902 ; 
nor  would  that  be  fraudulent  as  to  any  class 
of  creditors,  unless  it  was  a  part  of  a  scheme 
participated  in  by  the  grantee  to  give  her 
son  a  fictitious  credit  In  such  cases  she 
would  be  estopped  from  claiming  otherwise 
than  according  to  the  terms  of  the  changed 
deed  against  tliose  creditors  who  had  incur- 
red the  relation  by  reason  of  the  false  im- 
pression so  produced.  Potter  t.  Adams,  125 
Mo.  118,  28  S.  W.  490,  46  Am.  Bt  Rep.  478, 
and  cases  cited. 

We  have  refnred  so  fully  to  the  facts 
in  evidence  to  show  that,  while  the  petition, 
founded  as  It  is  upon  the  assertion  that 
Vaughn  H.  Todisman  is  the  owner  in  fee 
simple  absolute  of  the  land  in  controversy, 
is  inconsistent  with  the  assertion  that  he  has 
conveyed  that  title,  even  for  the  purpose  of 
defrauding  his  creditors,  the  evidoice,  as  we 
nnd^stand  it,  does  not  tend  to  support  either 
of  these  theories,  so  that  it  suggests  no  issue 
that  oould  properly  be  included  by  amend- 
ment, were  the  case  remanded  for  further 
proceedings.  Garter  v.  Dllley,  167  Mo.  664, 
67  S.  W.  232. 

The  Judgment  of  the  Barry  county  circuit 
court  is  therefore  reversed. 

PER  CUBIAM.  The  foregoing  opinion  of 
BROWN,  O.,  is  adopted  as  the  opinion  of 
the  court    All  concur. 


MORAN  T.  STBWABO?. 

(Supreme  Court  of  MissoorL    Division  No.  2. 

Nov.  13,  1912.    Rehearing  Denied  Dec. 

.10,  1912.) 

1.  Apfbai.  ard  Bbbor  (I  196*)— TniKLT  Ob- 
jection ARo  BxcBFnoiT— Dntxcnoifs  to 
GoioassioNKBS. 

Error  in  the  directlona  given  the  commis- 
sioners appointed  to  ascertain  the  value  of 
real  estate  In  controversy  In  a  widow's  action 
for  dower  and  damages  for  deforcement  thereof 
is  not  reviewable,  where  no  objection  ia  made 
or  exception  taken  when  the  commissioners 
were  appointed  and  directed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1248-mO;  Dec.  Dig.  % 
198.»I 

2.  Appeai.  ahd  Ebbob   (S  266*) — ^NxcKssrrr 

OF  EXOEFTIONB— RXFOBT  OF  COMKIBSIomBS. 

Error  in  the  directions  to  commissioners 
appointed  to  ascertain  t^e  value  of  real  estate 
in  a  widow's  action  for  dower  and  damages  was 
not  reviewable,  where  no  exceptions  were 
saved  to  the  court's  approval  of  the  report  of 
the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1662-1671;  Dec.  Dig.  I 
266.*] 

3.  Appeal  and  Ebbob  (|  77*)— Apfkalabui 
JuDavENTS  —  Final    judokent— Peelimi- 

NABT    OBDEB. 

The  court's  order,  in  a  widow's  action  for 
dower,  appointing  commissioner  to  set  off 
homestead  and  dower  titerein,  and  directing 
them  how  to  fix  the  value  of  the  property,  was 
not  a  final  Judgment  but  was  merely  a  prelim- 
inary order  leading  up  to  final  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  444-463;  Dec.  Dig.  § 
77.*] 

4.  Appeal  and  Ebbob   (|  272*)— Necessitt 

or  TlHELT  EXCEPTIONB. 

It  is  the  duty  of  the  parties  in  a  civil  case 
to  Immediately  except  to  every  erroneous  act 
of  the  trial  court  which  tends  to  prejudice 
their  rights,  to  the  end  that  the  court  may 
correct  its  error. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1611-1619;  Dec.  Dig.  | 
272.*] 

6.  DowEB  (i  82*) — ^AonoN  BT  Widow— Di- 

BECnONS  TO  CoumssiONKBs. 

In  a  widow's  action  for  dower,  the  court 
need  not  give  written  directions  on  their  du- 
ties to  the  commissioners  appointed  to  ascer- 
tain the  value  of  the  real  estate  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  I  321;   Dec.  Dig.  |  82.»] 

6.  Appeal  and  Ebbob  (|  274*)— Stjittoienct 
or  Exception. 

An  exception  to  the  order  of  the  court 
overruling  objections  to  the  report  of  commis- 
sioners appointed  to  ascertain  the  value  of  real 
estate  in  controversy  in  a  widow's  action  for 
dower,  is  insufficient  to  present  for  review  er- 
ror In  approving  such  report 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1631-1646;  Dec.  Dig.  i 
274.*] 

7.  DowEB  (f  99*)— Bbpobt  or  CowassioNEBs 

Since  Rev.  St  1909,  U  874,  6713,  provid- 
ing for  commissioners  to  assign  dower  and 
homestead,  do  not  require  written  exceptions  to 
their  retrart  the  court  may,  when  written  ob- 
jections are  made,  determine  the  correctness 
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or  legaHty  of  nich  report  on  grounds  not  mcn- 
tionea  in  aach  objections. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  If  345-347;    Dec.  Di*.  {  99.»] 

8.  Appeal  and  Erbob  (|  274*)— Pah-ubk  to 
Except— Cube — ^Dowbb-^Rioht     of     Com- 

.     UIS8I0NEB8. 

Failure  of  the  plaintiff,  in  a  widow^s  action 
for  dower,  to  save  exceptions  to  the  approTal 
of  the  report  of  commissioners,  was. not  cared 
by  her  motion,  made  four  years  later,  to  set 
aside  the  report,  nor  by  her  exceptionB  to  the 
striking  of  such  motion  from  the  files. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent   Dig.  if  1631-1645;    Dec.  Dig.  f 

9.  ADVEB8B   PossEssioir    (f   62*)  —Widow's 
QUABANTINS— Title  Acquibed. 

A  widow  occupying  property  nnder  a  wid- 
ow's quarantine  cannot  thereby  acquire  an  ab- 
solute title  against  the  heirs  or  remaindermen. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
sessioD,  Cent  Dig.  ff  328-^832;  Dec.  Dig.  f 
62.*] 

10.  Life  Estates   (f  8*)— Astebse  Posses- 
sion. 

Possession  of  one  holding  a  life  estate  can 
never  become  hostile  to  the  remaindermen. 

lEd.  Note.— For  other  cases,  see  life  Es- 
tates, Cent  Dig.  ff  24-28;   Dec.  Dig.  f  8.*] 

11.  Adtxbsk  Possession  ({  62*)— Bights  ov 
Beibs — Widow's  Quabantine. 

By  delay  during  which  a  widow  is  permit- 
ted to  occupy  the  whole  of  an  estate,  the  other 
heirs  do  not  lose  their  right  to  apply  to  the 
court  to  assign  dower  to  her. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session.  Cent  Dig.  ff  323-332;  Dec.  Dig.  f 
^.*] 

12.  Dower  (f  81*)— Multipliout  ot  Suitb— 
Assignment  of  Doweb — Sbfabate  Tracts. 

Where,  in  a  widow's  action  for  dower,  it 
appeared  that  defendant  was  the  owner  of  the 
remainder  in  two  tracts  of  land,  subject  to  the 
widow's  quarantine,  dower,  and  homestead 
rights,  the  court  In  order  to  prevent  multiplic- 
ity of  suits,  properly  ordered  plaintiff's  dower 
in  both  tracts  to  be  assigned  at  the  same  time. 
[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  ff  312-816;    Dec.  Dig.  f  81.*] 

13.  DOWKB  (f  6*)— Mabbiaoe  Contbact— Va- 
LiDiTT— Effect. 

A  marriage  contract  invalid  for  want  of 
consideration,  could  not  entitle  the  widow  to 
any  Interest  in  the  property  of  her  deceased 
husband,  especially  where  she  repudiated  such 
contract  in  order  to  have  dower  and  homestead. 
[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  f  9;   Dea  Dig.  f  6.*] 

14.  Doweb     (f    99*)— AssiONifENX— Comas- 

SIONEBS'  Repobt. 

The  fact  that  the  court  In  a  widow's  ac- 
tion for  dower,  determined,  on  the  pleadings  at 
a  preliminary  stage  of  the  trial,  that  she  was 
entitled  to  dower  in  certain  land,  did  not  show 
that  the  approval  of  the  report  of  the  commis- 
sioners, by  which  she  was  given  no  part  of  such 
tract,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  ff  345-347;   Dec.  Dig.  f  99.*] 

15.  Doweb  (f  105*)— DAiiAass  fob  Dbfobck- 
MB  NT— Rights. 

Since  under  Rev.  St  1909,  |  889,  defining 
the  widow's  right  to  dower,  a  judgment  for 
damages  must  be  special  against  the  interest 
of  the  heir  or  other  person  wrongfully  depriv- 
ing her  of  dower  in  the  very  land  set  ott  to  her 
as  dower  and  homestead,  a  widow  was  not  en- 
titled to  damages  against  a  defendant  who  had 


not  deprived  her  of  posieasion  of  any  part  of 

the  land  set  off  to  her. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  I  189;    Dec.  Dig.  f  105.*] 

Appeal  from  Circuit  Court  Andrew  Coun- 
ty; A.  D.  Bumes,  Judge. 

Action  by  Angle  Moran  against  Samuel  B. 
Stewart  From  judgment  for  .  defendant 
plaintiff  appeals.    Affirmed. 

Action  by  widow  for  dower  and'  damages 
for  deforcement  thereof.  From  a  judgment 
assigning  dower  and  rejecting  ber  claim  for 
damages,  she  appeals. 

On  February  6,  1891,  David  Moran,  70 
years  old,  with  two  adopted  <dilldien,  bat  no 
lineal  heirs,  was  united  In  marriage  with  the 
plaintiff,  then  a  lady  of  30  summers.  They 
resided  In  Andrew  county,  where  the  hus- 
band was  possessed  of  two  fbrms,  one  a 
tract  of  500  acres  and  the  other  a  smallw 
tract  of  106  acres.  On  the  smaller  farm  these 
victims  of  the  designing  Cupid  made  their 
home,  until  13  months  later,  when  the  Orim 
Reaper,  unmindful  of  the  achievonents  of 
the  aforesaid  Cupid,  and  with  a  shameless 
disregard  for  connubial  felicity,  entered  the 
Moran  home  and  wantonly  struck  down  the 
doting  husband.  When  the  funeral  was  over. 
It  was  discovered  that  Moran  had  devised  all 
his  lands  to  his  adopted  children  except  a 
life  estate  in  the  106-acre  tract  By  an 
antenuptial  contract  Moran,  In  consideration 
of  marriage,  settled  upon  plaintiff  the  106- 
acre  tract  "during  her  life  or  widowhood." 
and  in  consideration  of  rights  acquired  by 
that  settlement  she  agreed  to  waive  all  d&im 
to  dower  and  homestead  In  the  real  estate 
of  hor  husband.  See  173  Mo.  211,  73  S.  W. 
177,  for  copy  of  contract  However,  the 
plaintiff  was  not  at  all  satisfled  with  such 
rights  In  the  106-acre  tract  as  were  given  to 
her  by  the  marriage  contract  and  during  the 
last  20  years  has  assiduously  sought  to  en- 
large her  estate  In  the  realty  of  her  de- 
ceased husband.  This  is  her  fifth  appearance 
in  this  court  in  her  efforts  to  acquire  more 
property  than  she  agreed  to  accept  in  full 
satisfaction  of  ber  marriage  with  Moran. 
See  122  Mo.  295,  26  S.  W.  962;  132  Mo.  73, 
33  S.  W.  443;  151  Mo.  555,  62  S.  W.  877; 
173  Mo.  207,  73  S.  W.  177. 

On  the  27th  day  of  November,  1899,  she  In- 
stituted this  action  against  the  adopted  son 
of  her  husband  for  dower  in  the  600-acre 
tract  occupied  by  him,  and  also  claimed  dam- 
ages for  the  deforcement  of  her  dower  in 
that  tract  Defendant  pleaded  the  marriage 
contract  as  a  bar  to  plaintUTs  dower;  but 
this  court  held  that  said  contract  was  not 
based  on  a  sufficient  consideration,  and  did 
not  bar  the  plaintiff's  right  to  dower.  The 
first  appeal  in  this  particular  cause  resulted 
in  a  reversal  and  remanding  of  the  cause  for 
new  trial.  Moran  v.  Stewart  173  Mo.  207, 
73  S.  W.  177.    On  May  25,  1908  (after  the 
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cause  was  remanded  by  this  court),  defend- 
ant amoided  his  answer  so  as  to  admit  the 
plaintiff's  right  to  dower  in  the  500-acre 
tract  occapied  by  him,  but  asserted  that  he 
had  made  several  -thougand  dollars  worth  of 
permanent  improvements  on  the  property 
since  the  death  of  Moran,  and  prayed  that 
the  value  of  these  improvements  be  deducted 
from  any  dower  that  might  be  assigned  to 
her.  Dtfoidant  in  his  amended  answer  also 
averred  that  plaintiff  was  entitled  to  dower 
and  homestead  in  the  108-acre  tract  occupied 
by  her,  the  said  106-acre  tract  was  equal 
In  value  to  one-third  of  aU  the  real  estate  of 
her  deceased  husband,  and  prayed  that  dower 
be  assigned  to  her  in  all  the  real  estate  of 
deceased,  including  the  106-acre  tract.  In 
plaintlCTs  reply,  she  alleges  that  since  the 
death  of  her  husband  she  has  held  the  106- 
acre  tract  "by  virtue  of  her  right  of  home- 
stead and  quarantine."  On  November  12, 
1903,  both  parties,  after  waiving  a  Jury  and 
admitting  "the  facts  set  up  in  the  pleadings," 
submitted  the  case  to  the  court.  The  court 
found  the  Issues  in  favor  of  plaintiff,  and 
that  she  was  entitled  to  dower  in  the  500- 
acre  tract,  with  damages  for  the  detention 
thereof;  also,  that  she  was  entitled  to  both 
dower  and  homestead  in  the  106-acre  tract 

The  court  then  appointed  appraisers  to  view 
the  property  and  set  off  to  plaintiff,  first,  a 
Bofficient  amount  of  the  106-acre  tract  to  equal 
$1,500  in  value  as  her  homestead,  and  also  a 
suffldott  amount  of  the  remaining  lands  oc- 
cupied by  the  plaintiff  and  defendant  to  equal 
one-third  of  all  the  reel  estate  of  the  deceased; 
said  one-third  to  include  the  amount  set  off 
as  homestead.  At  the  same  time  the  court 
also  made  an  order  directing  the  commis- 
sioners that,  in  ascertaining  the  value  of  the 
different  tracts  of  land  owned  by  the  deceas- 
ed, they  sJiould  not  cotutder  <t»u  permanent 
improvements  placed  upon  the  land*  since 
the  death  of  Moran.  On  February  23,  1004, 
the  commissioners  filed  their  report  reciting 
that  they  had  set  off  plalntUTs  homestead 
In  the  106-acre  tract  and  also  the  remainder 
of  said*  106-acre  tract  in  full  of  her  dower 
In  all  of  her  late  husband's  lands.  When 
this  report  was  filed,  the  plaintiff  filed  ob- 
jections thereto,  alleging,  among  other  things, 
that  the  commissioners  had  placed  a  value 
on  both  tracts  of  land  as  of  the  date  of  the 
death  of  David  Moran;  that  said  lands  had 
greatly  increased  in  value  since  his  death; 
and  that  the  commissioners  should  have 
awarded  the  plaintiff  one-third  In  value  of 
all  of  said  lands  at  the  date  of  the  assign- 
ment of  her  dower  and  homestead. 

By  what  we  suppose  is  the  bill  of  excep- 
tions In  this  cause.  It  appears  that  the  plaln- 
tUTs objections  to  the  report  of  the  com- 
missioners were  overruled  by  the  court  while 
the  plaintiff's  attorney  was  temporarily  ab- 
sent from  the  courtroom.  When  he  returned 
<Hi  the  same  day  and  was  Informed  of  the 
action  of  the  court,  he  announced, his  desire 


to  Introduce,  In  support  ot  said  motion,  nu- 
merous files  in  other  suits  in  which  the 
plaintiff  was  or  had  been  a  party;  and  also 
the  will  of  the  late  David  Moran.  Upon  ob- 
jection of  the  defendant,  the  court  refused 
to  allow  these  documents  to  be  Introduced, 
on  the  ground  that  the  offer  came  too  late, 
whereupon  plaintiff  saved  her  exceptions.  It 
does  not  appear  that  the  plaintiff  at  any 
time  excepted  to  the  order  of  the  court  ap- 
pointing and  directing  the  commissioners  how 
they  should  set  off  the  plaintiff's  dower  and 
homestead,  nor  does  it  appear  anywhere  that 
she  excepted  to  the  homestead,  nor  does  it 
appear  anywhere  that  she  excepted  to  the  ac- 
tion of  the  court  In  confirming  and  approv- 
ing the  report  of  the  commissioners. 

After  the  commissioners'  report  was  ap- 
proved, the  plaintiff  filed  a  motion  for  a  new 
trial,  which  being  overruled,  she  appealed  to 
this  court  Later,  this  appeal  was  dismissed 
by  the  plaintiff  as  having  been  prematurely 
taken.  Thereafter,  at  the  May  term,  190» 
(four  years  after  the  approval  of  the  com- 
missioners' report),  plaintiff  moved  the  court 
to  set  aside  its  order  approving  the  report 
of  said  commissioners  appointed  to  set  off 
dower  and  homestead,  which  motion  was  by 
the  court  stricken  from  the  files  on  the  10th 
day  of  November,  1908;  and  plaintiff  ex- 
cepted. Thereafter,  at  the  November  term,. 
1908,  at  the  request  of  the  plaintiff,  the  cause 
was  redo<^eted,  and  the  issue  of  the  plaln- 
tUTs right  to  damages  for  the  detention  of 
her  dower  in  the  500-acre  tract  tried  before 
the  court  sitting  as  a  Jury,  and  a  Judgment 
rendered  In  favor  of  the  defoidant,  holding 
that  plaintiff  was  not  entitled  to  any  dam- 
ages; whereupon  the  plaintiff  prosecuted  thla 
appeal. 

For  reversal  of  the  Judgment,  plaintiff  con- 
tends: (1)  That  the  court  erred  In  directing 
the  commissioners  to  fix  the  value  of  the  real 
estate  as  of  the  time  of  the  death  of  David 
Moran  and  not  allowing  them  to  consider  the 
enhanced  value  of  the  property  brought  about 
by  the  improvements  made  by  defendant; 
(2)  that  plaintiff  was  the  absolute  owner  of 
the  106-acre  tract,  and  the  court  erred  In 
assigning  her  dower  in  that  tract;  (3)  that 
the  defendant  was  barred  at  the  time  of  fil- 
ing his  amended  answer  from  having  dower 
or  homestead  set  off  to  plaintiff  tn  the  106- 
acre  tract;  and  (4)  that  the  court  erred  In 
not  awarding  her  damages  for  the  detention 
of  her  dower  by  defendant  Other  alleged 
errors  of  the  trial  court  are  complained  of, 
but  they  are  either  embraced  In  the  forego- 
ing assignments  or  found  not  worthy  of  at- 
tention. 

J.  W.  Boyd,  of  St  Joseph,  and  Jas.  M. 
Ree,  of  Savannah,  for  appellant  Booher  &. 
Williams,  of  Savannah,  and  Vinton  Pike,  of 
St  Joseph,  for  respondent 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).     [1,2]  I.  The  main  insistence  of  the 


Digitized  by 


Google 


442 


151  SODTHWBSTHBN  BIQPOBTBB 


(Mo. 


plaintiff  Is  that  tbe  court  erred  In  directing 
the  commissioners  to  ascertain  tbe  value  of 
tbe  real  estate  aa  of  the  date  of  the  death  of 
Moran  and  Instructed  them  not  to  consider 
any  permanent  Improvements  placed  thereon 
by  defendant 

ITpon  the  record,  this  Issue  Is  not  properly 
presented  to  ns  for  review:  First,  because 
plalntlfC  did  not  object  or  except  to  the  ac- 
tion of  the  court  at  tbe  November  t«in,  1908, 
when  the  commissioners  were  appointed  and 
directed  to  disregard  tbe  permanent  Improve- 
ments made  on  the  land  since  tbe  death  of 
Moran;  and,  second,  because  no  exceptions 
were  saved  to  the  order  of  tbe  court  ai^rov- 
ing  the  report  of  the  commissioners. 

[3]  Tbe  action  of  the  trial  court  In  finding 
plalntifl  was  entitled  to  dower  in  both  the 
106  and  the  600  acre  tracts,  its  order  appoint- 
ing commissioners  to  set  off  homestead  and 
dower  therein,  and  directing  them  bow  to 
fix  tbe  value  of  said  property,  was  not  a  final 
Judgment  nor  any  part  thereof.  It  was  only 
a  preliminary  order  of  the  court  leading  up 
to  a  final  judgment  Rannels  v.  Wastilngton 
Dniversity,  06  Mo.  226,  loc.  dt  231,  9  S.  W. 
660. 

If  the  court  erred  in  its  directions  to  the 
commissioners,  its  attention  should  have 
been  called  to  tbe  error  by  a  proper  excep- 
tion at  tbe  time  such  error  was  committed, 
BO  that  the  same  could  have  been  corrected 
then  and  there. 

Section  2028,  B.  S.  1800,  whlc£  provides 
that  exceptions  may  be  saved  to  the  "opin- 
ion" of  ttie  trial  court  during  tbe  progress  of 
trials,  does  not  designate  the  class  or  nature 
of  errors  which  may  be  preserved  for  re- 
view by  bills  of  exceptions;  but  it  has  long 
been  the  practice  in  this  state  to  reaulre  ex- 
ceptions to  be  preserved  to  all  erroneous  ml- 
IngB  and  orders  of  trial  courts  which  tend 
to  produce  unjust  or  erroneous  final  Judg- 
ments. It  was  Impossible  for  the  General 
Assembly  to  foresee  and  designate  the  sun- 
dry classes  of  erroneous  rulings,  orders,  or 
misconduct  of  the  trial  courts  wliich  might 
injuriously  affect  the  rights  of  the  litigants 
in  the  final  determination  of  dvil  cases.  It 
was  therefore  left  to  the  appellate  courts  to 
determine  what  orders  and  rulings  should 
form  proper  matters  of  exception  and  the  ef- 
fect of  such  errors  upon  tbe  rights  of  liti- 
gants in  each  concrete  case. 

It  has  been  held  that  the  following  orders 
made  by  trial  courts,  if  erroneous  and  injuri- 
ous to  a  litigant,  must  be  excepted  to  by  him 
when  made:  Orders  awarding  ctianges  of 
venue.  Oibney  v.  St  Louis  Transit  Co.,  204 
Mo.  704,  loc  clt  717,  103  S.  W.  43.  Orders 
consolidating  suits.  Turley  v.  Barnes^  67 
Mo.  App.  237,  loc.  dt  240.  Orders  striking 
out  parts  of  pleadings.  Linn  County  v. 
Bank,  176  Mo.  539,  75  S.  W.  803. 

If  tbe  trial  court  erred  in  directing  the 
commissioners  to  disregard  permanent  im- 
provements made  on  the  land  of  Moran  and 
to  assign  tbe  homestead  and  dower  of  plain- 


tiff out  of  tbe  106-acre  tract,  so  far  as  it 
would  go,  tbat  error  must  have  been  as  ap- 
parait  to  plaintUTs  attorney  at  the  time  tbe 
int»Iocutory  Judgment  was  entered  and  the 
order  made  as  when  the  commissioners  filed 
their  report  at  the  succeeding  term  of  oonrt; 
and,  no  reason  being  apparent  why  be  failed 
to  except  to  that  interlocutory  order  when  It 
was  made,  the  objections  to  the  r^wrt  of  the 
commissioners,  made  in  exact  conformity 
with  tbe  order  under  irtiich  tli^  wwe  ap- 
pointed, comes  too  lat^  and  cannot  be  consid- 
ered on  appeal.  Richardson  v.  Association, 
156  Mo.  413,  57  S.  W.  117;  Windes  v.  Barp 
et  aL,  150  Mo.  600,  51  S.  W.  1044. 

[4]  In  the  trial  of  dvll  cases,  the  same 
duty  rests  upon  plaintiff's  as  defendant's  at- 
torneys to  aid  tbe  court  in  every  possible  way 
to  try  the  case  according  to  law;  and  among 
other  duties  so  imposed  is  to  except  to  every 
erroneous  or  Improper  act  of  tbe  trial  court 
which  tends  to  prejudice  the  rights  of  tbdr 
clients.  Said  exceptions  must  be  saved  at 
the  very  time  such  error  is  committed,  to 
the  end  that  the  trial  court  may  correct  its 
error  or  mistake  before  it  rlpois  into  an 
erroneous  or  unjust  final  Judgment 

[6]  It  was  not  necessary  for  tbe  drcnit 
court  to  have  given  the  commissioners  any 
written  directions  in  regard  to  their  duties. 
Chicago,  etc.,  Railroad  Co.  v.  Randolph 
Townsite  Co.,  103  Mo.  451,  lo&  dt  4CS,  15  S. 
W.  437. 

[6]  If  no  directions  had  been  given  to  the 
commissioners  and  their  rei>ort  had  been  er- 
roneous under  the  law  and  facts,  an  excep- 
tion to  tbe  order  of  the  court  approving  this 
report  would  have  been  suffldent  to  have 
brought  such  error  here  for  review;  but  tbe 
abstract  does  not  show  that  any  such  excep- 
tion was  saved.  An  exception  was  only  sav- 
ed to  tbe  order  of  the  court  overruling  objec- 
tions to  tbe  report 

[7]  Tbe  statutes  do  not  require  writtoi  ex- 
ceptions to  tbe  report  of  commissioners  ap- 
pointed to  assign  dower  or  homestead.  Sec- 
tions 374  and  6713,  R.  S.  1909.  The  trial 
court  may  determine  tbe  correctness  or  legal- 
ity of  such  r^ort  in  whatever  manner  is  sat- 
isfactory to  It  If  written  exceptions  Ije  filed 
and  overruled,  tbat  does  not  injure  either 
party,  because  the  court  can  overrule  the 
written  objections  and  still  reject  the  report 
of  the  oommlssioners  on  grounds  not  men- 
tioned in  such  objections.  When  tbe  report 
was  approved,  it  became  binding;  and  then 
the  plaintiff  should  have  excepted  to  tbe  or- 
der approving  it  This  she  failed  to  do. 
Richardson  v.  Association,  156  Mo.  407,  loc. 
clt  411,  57  S.  W.  117. 

[8]  The  report  of  the  commissioners  ap- 
pointed to  assign  plaintitTs  dower  was  ap- 
proved by  tbe  circuit  court  on  March  24, 
1004,  and  more  than  foar  years  thereafter, 
to  wit,  on  November  20,  1006,  the  plaintiff 
apparently  having  discovered  that  she  bad 
saved  no  exceptions  to  tbe  approval  of  said 
report,  filed  a  motion  praying  the  court  to 
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set  aside  Ito  order  approrlns  tbe  report,  and 
saved  her  exceptions  to  an  order  of  the  court 
striking  said  motion  from  the  files. 

The  filing  of  this  last-named  motion  and 
the  saving  of  exceptions  to  the  court's  action 
In  striking  it  from  the  flies  did  not  help  the 
plaintiff.  When  the  trial  court  commits  an 
error  to  which  an  exception  may  be  proper- 
ly saved,  such  exception  must  be  saved 
promptly.  Harrison  v.  Bartlett,  61  Mo.  170; 
City  of  St  Joseph  v.  Ensworth,  66  Mo.  62S; 
Bond  T.  Finley,  74  Mo.  App.  22;  Richardson 
V.  Association,  166  Ma  407,  loa  dt  411,  67 
S.  W.  117. 

n.  PlalJitUr  further  Insists  that  the  court 
committed  error  in  finding  that  dower  should 
be  assigned  to  plaintiff  In  the  106-acre  tract, 
because  plaintiff  was  the  absolute  owner  of 
such  tract  at  the  time  defendant's  amended 
answer  was  filed,  and  tliat  defendant's  right 
to  have  dower  assigned  in  that  tract  was 
barred  by  the  statute  of  limitations. 

[I]  The  proposition  that  one  occupying  the 
home  and  plantation  of  deceased  under  a 
widow's  quarantine  can  by  that  act  acquire 
an  absolute  title  against  the  heir  or  remain- 
derman is  novel,  and  wholly  untenable. 

[II]  Under  no  possible  construction  of 
plaintifTs  pleading  could  she  have  been  en- 
titled to  anything  more  than  a  life  estate 
in  the  106-acre  tract;  and  the  settled  rule 
of  law  is  that  possession  of  one  holding  a 
life  estate  con  never  become  hostile  to  the 
remainderman.  Hall  v.  French,  165  Mo.  430. 
66  &  W.  768. 

[11]  Our  attention  lias  not  been  called  to 
any  law  which  would  bar  the  right  of  an 
heir  to  aroiy  to  the  circuit  court  to  assign 
dower  to  a  widow  who,  as  in  this  case,  is 
oocnpying  lands  under  the  right  of  quaran- 
tine. Through  filial  consideration  and  af- 
fection, heirs  often  allow  the  widowed  moth- 
er to  occupy  the  whole  of  their  father's  real 
estate  and  enjoy  the  income  thereof  for  an 
indefinite  period.  To  bold  that  heirs  should 
be  penalized  by  forfeiting  their  Interest  In 
the  property  for  snch  generosity  toward  a 
parent  would  violate  the  plainest  laws  of 
homanity. 

A  delay  on  the  part  of  the  heir  or  re- 
mainderman In  bringing  suit  for  assignment 
of  tlie  widow's  dower  while  she  is  in  pos- 
session does  not  bar  the  action,  because  the 
possession  by  the  widow  is  not  hostile  to  the 
belr  or  remainderman.  Fischer  v.  Slekmann, 
li5  Mo.  165,  28  S.  W.  435;  Carey  v.  West, 
139  Mo.  146,  40  S.  W.  681. 

[12]  In  the  Instant  case,  at  the  time  of  fil- 
ing his  amended  answer  the  defendant  was 
the  owner  of  the  remainder  in  both  the  106 
and  tlie  600  acre  tracts,  subject  to  the  wid- 
ow's quarantine,  dower,  and  homestead 
rights;  and  it  was  altogether  proper  on  his 
answer  for  the  court  to  order  plaintiff's 
dower  in  both  tracts  assigned  at  the  same 
tlnxk    It  is  always  the  iwlicy  of  the  law  to 


prevent  a  multiplicity  of  suits.  The  plaintiff 
seems  grieved  Iiecause  she  received  no  part 
of  the  500  acres  as  dower.  Her  homestead, 
expressly  asserted  in  lier  rejfly,  had  to  be  set 
off  in  the  106-acre  tract;  and.  no  doubt  the 
court  and  commissioners  thought  It  would 
be  more  to  her  interest  to  have  her  dower 
assigned  out  of  the  remainder  of  that  tract 
than  to  give  her  part  of  her'  dower  in  an- 
other tract  and  allow  the  defendant  to  re- 
cover possession  of  a  part  of  the  106  acres. 

[13]  In  the  last  brief  filed  by  appellant, 
she  asserts  that  she  is  holding  the  106-acre 
tract  under  the  marriage  contract,  notwith- 
standing her  reply  in  this  cause  shows  she  is 
holding  it  under  dower  and  quarantine. 

She  can  liave  no  interest  whatever  under 
the  marriage  contract  She  liad  to  repudiate 
that  contract  in  order  to  liave  dower  and 
homestead ;  and,  this  court  having  held  that 
the  marriage  contract  was  based  upon  an 
insufficient  consideration,  it  is  not  valid  for 
any  purpose. 

[14]  III.  The  further  contention  of  plain- 
tiff that  having  found  that  she  was  entitled 
to  dower  in  the  500-acre  tract,  the  court 
erred  in  approving  the  report  of  the  com- 
missioners by  which  she  was  not  given  any 
part  of  that  tract  is  unsound.  The  prelimi- 
nary trial  to  determine  plaintifrs  rights  was 
upon  the  pleadings,  which,  as  we  have  seen, 
were  admitted  to  be  true;  and  from  that 
trial  the  court  could  make  no  final  decision 
as  to  how  much  of  the  land  plaintifTs  home- 
stead and  dower  rights  would  cover.  That 
had  to  be  ascertained  and  was  ascertained 
by  the  commissioners  when  they  appraised 
the  land  and  set  off  one-tlilrd  thereof  in 
value  to  tlie  plaintiff. 

[15]  IV.  Another  contention  of  plaintiff 
is  that  she  was  not  allowed  to  recover  dam- 
ages for  deforcement  or  detention  of  her 
dower.  The  evidence  clearly  shows  that  de- 
fendant never  at  any  time  deprived  her  of 
the  possession  of  any  part  of  the  land  which 
was  set  off  to  her  as  dower  and  homestead ; 
consequently  there  was  no  evidence  upon 
which  a  Judgment  for  damages  could  be 
based.  When  all  the  provisions  of  the  dower 
law  are  read  together,  it  becomes  apparent 
that  a  Judgment  for  damages  for  deforcement 
o&  dower  is  not  a  general  Judgment  but  must 
be  a  special  Judgment  against  the  interest  of 
the  heir  or  other  person  who  has  wrongfully 
deprived  the  widow  of  dower  in  the  very 
land  which  she  has  succeeded  in  having  set 
off  to  her. 

Section  389,  R.  S.  1009,  being  a  part  of  the 
article  defining  the  widow's  rights  to  dower, 
reads  as  follows:  "In  all  cases  of  Judgments 
for  damages,  or  yearly  allowance  in  favor 
of  any  widow  under  the  provisions  of  this 
article,  execution  thereof  shall  l>e  awarded 
only  against  the  estate  in  which  dower  shall 
have  been  assigned."    See  Griffin  t.  Regan, 
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79  Mo.  73,  and  Relneman  v.  Larkln,  222  Mo. 
15«,  loc.  Clt  166,  121  S.  W.  307. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

FBRBISS  and  KENNISH,  J  J.,  concur. 


STATE  ex  reL  NOLTB,  Sheriff,  et  aL  t.  Mc- 
QUILLIN,  Judge. 

(Supreme  Court  of  Missouri.     Nov.  26,  1012. 
Rehearing  Denied  Dec.  10,  1912.) 

1.  Appbai.    and    Erbob    (i    170*)— Appbal 

FBOU      PBOBATB       COUBT  —  CXtNBTIIUTIORAI. 

Question. 

A  constitutional  question  cannot  be  raised 
on  an  appeal  from  the  probate  court,  where 
no  such  issue  was  presented  at  the  triaL 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1035-1062;  Dec.  Dig.  i 
170.»] 

2.  Exceptions,  Biii  of  (i  53*)— Rkfubal  to 
SioN— Defense — Weit  of  Peohibition. 

Where  a  writ  of  prohibition  had  been 
granted  by  the  St.  Louis  Court  of  Appeals  re- 
straining respondent,  a  circuit  judge,  from 
signing  and  filing  a  bill  of  exceptions  on  an 
appeal  from  an  order  dismissing  an  appeal 
from  probate,  such  writ,  whether  rightful  or 
wrongful,  was  a  valid  reason  for  respondent's 
refusal  to  sign  and  file  such  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Ezceptiona, 
BUI  of.  Cent  Dig.  H  80-88;   Dec.  Dig.  {  63.*] 

3.  Exceptions,  Biix  or  (|  63*)— Signing— 
Enfobcekbnt. 

While  the  Supreme  Court  will  grant  man- 
damus to  compel  circuit  courts  to  sign  and 
file  bills  of  exception,  a  writ  will  not  be  grant- 
ed where  the  signing  and  filing  of  a  bill  un- 
der the  circumstances  would  be  a  vain  and  use- 
leas  act 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  ||  80^^;   Dec.  Dig.  i  68.*] 

4.  INBANX   Pebsons    ({    28*)— Ikquisition— 
New  TbiaIt-^Tubisdiction. 

Rev.  St  1909,  {  482,  permits  the  probate 
court  for  just  cause  appearing  during  the  term 
at  which  an  inquisition  is  had,  to  require  the 
facts  to  be  inquired  into  by  a  new  jury.  Held 
that,  where  a  person  found  insane  promptly 
moved  to  set  aside  the  verdict  during  the  term, 
the  expiration  of  the  term  did  not  oust  the 
probate  court  of  jurisdiction;  the  statute  be- 
ing directory  only. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §  30;   Dec.  Dig.  |  23.*] 

6.  Evidence  (|  82*)  —  PBESUMPrioNS-nJuDi- 
ciAL  Acts— Probate  Courts.  * 

The  acts  of  the  probate  courts  of  the 
state  are  presumed  to  be  regular  until  the  con- 
trary is  shown. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  104;   Dec.  Dig.  f  82.*] 

6.  Insane  Pebsonb   (|  27*)  —  Inquisitiow— 
—Judgment— Appeal. 

Since  probate  court  decrees  adjudging  a 
person  of  unsound  mind  are  in  fieri  and  may 
be  opened  and  set  aside  at  any  subsequent 
term  of  the  court  in  case  the  person  be  re- 
stored to  sanity,  as  provided  by  Rev.  St  1909, 
{  619,  no  appeal  Ues  therefrom. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  iS  37,  38;   Dec  Dig.  |  27.*] 


7.  CORSTITDTIONAI.  LAW  (|  816*)— DtJI  PRO- 
CESS OF  Law— DlSHIBSAL  OF  Appeai  fbok 
Probate. 

Dismissal  of  an  appeal  from  an  order  «t 
the  probate  court  settmg  aside  a  verdict  find- 
ing a  person  of  unsound  mind  and  granting  a 
new  trial  before  another  Jury  did  not  deprive 
the  petitionera  of  due  process  of  law,  bnt 
merely  remanded  the  proceeding  to  the  probate 
court  for  trial  in  the  only  tribunal  designated 
by  the  Legislature  to  determine  the  issues. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tional  Law,   Cent    Dig.   {   938;    Dec.   Dig.   | 

In  Banc.  Mandamos  by  the  State  on  the 
relation  of  Louis  Nolte,  Sheriff  of  the  City 
of  St  Louis,  and  Edward  M.  Taylor,  to  com- 
pel Eugene  McQulllin,  Judge  of  the  Oircnlt 
Court  of  St  Louis  City  to  settle,  sign,  and 
file  a  bill  of  exceptions.  Alternative  writ 
quashed,  and  peremptory  writ  denied. 

Mandamus  to  compel  the  lespondoit,  as 
Judge  of  the  ditmlt  court  of  St  Louis  dty, 
to  settle^  sign,  and  file  a  bill  of  exertions 
In  a  cause  appealed  to  this  court  The  pro- 
ceedings which  led  up  to  the  issue  of  our 
alternative  writ  are  as  follows:  On  March 
17,  1911,  and  during  the  March  term,  1911, 
of  the  probate  court  of  St  Louis  city,  the  re- 
lator Louis  Nolte  in  bis  ofllcial  .capacity  as 
sheriff  of  St  Louis  city,  filed  an  information 
in  said  court  under  the  provisions  of  sec- 
ttons  474  and  477,  R.  S.  1909,  allegins  that 
one  Clara  E.  Taylor,  a  resident  of  said  city, 
was  a  person  of  unsound  mind  and  incapable 
of  managing  her  affairs.  Upon  the  filing  of 
said  information  a  jury  was  duly  Impaneled 
by  said  court,  which  jury,  after  hearing  tlie 
evidence,  returned  a  verdict  sustaining  the 
allegations  of  said  information.  Only  10  of 
the  jurors  concurred  in  the  verdict  Judg- 
ment was  rendered  on  said  verdict  declar- 
ing the  said  Clara  E.  Taylor  to  be  a  person 
of  unsound  mind  and  incapable  of  managing 
her  affairs.  During  the  said  March  term  of 
said  probate  court,  Clara  E.  Taylor  filed 
therein  her  motion  to  set  aside  the  verdict 
of  the  Jury,  whereupon  said  probate  ooort 
made  an  order  reciting  the  filing  of  said  mo- 
tion, and  further  reciting  that  the  court, 
"not  b^ng  fully  advised  of  and  concerning 
same,  doth  take  time  to  consider  thereor" 
No  further  action  was  taken  by  the  probata 
court  in  said  proceeding  until  July  10,  1911, 
on  which  day  it  entered  an  ordM*  setting 
aside  the  verdict  of  the  jury  so  returned  on 
March  17,  1911,  and  granting  said  01ai»  B. 
Taylor  a  new  trial.  On  July  13, 1911,  relator 
Nolte  filed  in  said  probate  court  an  aflldavit 
and  bond  for  appeal  from  the  order  of  said 
court  granting  a  new  trial.  The  appeal  was 
accordingly  granted  to  the  circuit  court  o£ 
St  Louis  city  and  assigned  to  the  dlvisloQ 
of  said  circuit  court  over  which  rewondent 
presides.  On  October  2,  1911,  said  Clara  E. 
Taylor  filed  with  respondent  a  motion  to 
dismiss  the  aforesaid  appeal  from  the  pro- 
bate court  on  the  ground  that  "no  appeal 
lies  in  the  circumstances  of  this  case;    the 
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order  granting  fbe  same  being  improTldently 
and  erroneously  made,"  and  "because  the 
order  setting  aside  the  finding  and  verdict 
of  the  Inry  waa  not  a  final  determination 
of  the  matter  in  the  probate  court,  and  no 
appeal  would  lie  from  the  same."  On  No- 
vember 17,  1911,  respondent,  as  judge  of 
aald  circuit  courts  sustained  said  motion  and 
dismissed  the  appeal;  but,  for  some  rea- 
son not  recited  In  relator's  petition,  respond- 
mt  on  December  1,  1911,  set  aside  and  vacat- 
ed Its  order  dismissing  relator's  appeal,  and 
reinstated  the  motion  to  dismiss  on  his  dock- 
et On  January  6,  1911,  the  motion  to  dis- 
miss was  again  sustained,  and  relators'  ap- 
peal dismissed.  On  January  18,  1911,  rela- 
tor Nolte  filed  in  the  circuit  court  what  he 
designates  as  a  "petition"  and  affidavit  for 
appeal  to  this  court  from  the  order  and 
judgment  dismissing  his  appeal  from  the 
probate  court  The  allegations  of  this  "peti- 
tion" for  appeal  will  be  noted  in  our  opinion. 
On  Febmary  2,  1912,  relator  Edward  M. 
Taylor  also  filed  with  respondent  a  "peti- 
tion" for  appeal,  In  which  he  describes  him- 
self as  the  husband  of  the  aforesaid  Clara  E. 
Taylor,  and  for  that  and  other  reasons 
claimed  the  right  to  prosecute  an  appeal 
from  the  respondent's  order  dismissing  the 
appeal  granted  by  the  probate  court 

The  conclusions  we  have  reached  render 
It  unnecessary  to  decide  whether  Edward 
H.  Taylor  possessed  any  right  to  Interplead 
or  otherwise  Inject  himself  Into  this  litiga- 
tion. Pursuant  to  relator  Nolte's  petition 
and  affidavit  for  appeal  from  the  circuit 
court,  the  respondent  on  February  3,  1912, 
granted  him  an  appeal  to  this  court,  and  also 
granted  him  10  days  in  which  to  prepare, 
have  signed,  and  file  his  bill  of  exceptions. 
Bespondent  in  his  return  recites  that  relator 
Nolte  prepared  and  presented  to  him  a  bill 
of  exceptions  within  the  time  granted  and 
allowed  for  that  purpose,  but  that,  before 
said  bill  of  exceptions  was  settled,  signed, 
and  filed,  respondent  was  served  with  a  pre- 
liminary writ  of  problbltlou  issued  by  the 
honorable  St  I<ouls  Court  of  Appeals,  which 
writ  prohibits  said  respondent  from  taking 
any  further  action  in  the  matter  of  said  In- 
formation against  Clara  E.  Taylor  until  the 
further  order  of  said  Court  of  Appeals. 
Besiwndent  In  his  return  further  states  that 
be  is  willing  to  comply  with  our  alternative 
writ  and  allow,  sign,  seal,  and  file  the  bill 
at  exceptions  as  prayed  by  relators,  provided 
he  can  do  so  without  violating  the  writ  of 
prohibition  issued  by  the  St  Louis  Court  of 
An;)eal8,  which  said  writ  of  prohibition  is 
still  pending  and  undetermined  in  said  Court 
of  Appeals.  Wherefore  respondent  prays  us 
to  determine  whether  or  not  said  writ  of 
prohibition  constitutes  good  cause  why  he 
should  not  aUow,  sign,  and  file  said  bill  of 
exceptions.  Upon  the  filing  of  respondent's 
return,  relators  move  for  a  judgment  on  the 
pleadings. 


Max  F.  Rnler  and  Randolph  Laughlln,  both 
of  St.  Louis,  for  relator.  Oeo.  B.  Webster,  of 
St  Louis,  for  Clara  B.  Taylor.  Engene  Mc- 
Qulllin,  of  St  Louis,  pro  se. 

BROWN,  J.  (after  stathig  the  facts  as 
above).  Upon  the  face  of  the  pleadings,  we 
are  requested  to  compel  the  respondoit  to 
violate  a  writ  of  prohibition  issued  by  the  St 
Louis  Court  of  Appeals.  As  a  ground  for 
this  unusual  demand,  relators  Insist  that 
said  Court  of  Appeals  has  no  Jurisdiction  to 
hear  or  determine  the  appeal  granted  by  re- 
spondent, and  consequently,  under  the  ruling 
of  this  court  In  State  ex  rel.  v.  Nortonl,  201 
Mo.  loc.  clt  24  to  29,  98  S.  W.  554,  the  writ 
Issued  by  the  said  Court  of  Appeals  Is  void. 
They  contend  that,  by  reason  of  certain  con- 
stitutional questions  Inserted  by  relators  in 
their  "petition  for  appeal,"  the  St  Louis 
Court  of  Appeals  is  deprived  of  Jurisdiction 
to  hear  and  determine  the  appeal,  and  is 
therefore  without  power  to  control  or  inter- 
fere with  the  appeal  by  Its  writ  of  prohibi- 
tion. Relators  do  not  contend  that  any  con- 
stitutional question  was  raised  while  the 
original  cause  was  pending  in  the  probate 
court,  but  assert  that  the  dismissal  by  re- 
spondent of  the  appeal  taken  from  said  pro- 
bate court  violates  the  following  provisions 
of  the  Constitution  of  Missouri:  Section  10, 
art  2,  providing  that  courts  shall  be  open  to 
every  person,  etc. ;  section  30,  art  2,  guar- 
anteeing due  process  of  law;  and  sections  22 
and  23,  art.  6,  granting  to  circuit  courts  Juris- 
diction of  appeals  from,  and  supervising  con- 
trol over,  probate  courts. 

[1]  A  constitutional  question  cannot  legally 
be  Injected  Into  a  cause  appealed  from  the 
probate  court  where  no  such  issue  was  pre- 
sented at  the  trial  in  such  court.  A  very  sim- 
ilar question  was  presented  to  us  hi  Re 
Strom's  Estate,  213  Mo.  1,  111  S.  Ww534,  and 
in  that  case  this  court,  speaking  through 
Gantt  J-,  said:  "It  is  elemental  In  this  state 
that  on  appeal  from  a  probate  court  or  a 
Justice  of  the  peace,  the  circuit  court  must 
try  the  case  anew  upon  the  same  cause  of 
action  that  was  tried  in  the  probate  court  or 
in  the  Justice's  court  It  is  obvious  that  the 
two  constitutional  questions  Imported  into 
the  case  presented  entirely  new  issues  in  the 
circuit  court,  Issues  which  the  probate  court 
was  not  allowed  to  pass  on,  and  this  change 
of  the  cause  of  action,  so  to  speak,  was  un- 
authorized. The  appeal  could  not  give  the 
circuit  court  greater  Jurisdiction  than  the 
probate  court  had,  or  change  the  course  of 
that  appeal  from  the  St  Louis  Court  of  Ap- 
peals to  this  court"  It  is  manifest  upon  the 
face  of  the  pleadings  that  the  respondent  is 
not  intentionally  refusing  to  perform  any  of- 
ficial duty. 

[2]  Whether  the  writ  of  prohibition  was 
rightfully  or  wrongfully  Issued  by  the  court 
of  Appeals,  it  appears  beyond  peradventure 
that  it  was  Issued  and  served,  and  It  con- 
stitutes a  valid  reason  for  the  respondent's 
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refusal  to  sign  and  file  the  bill  of  exceptions. 
If  relators  have  any  valid  ground  of  com- 
plaint against  any  court,  It  must  needs  be 
against  the  Court  of  Appeals,  which  they  In- 
sist has  exceeded  Its  jurisdiction.  It  would 
be  a  novel  procedure  to  convict  the  honorable 
St  Louis  Court  of  Appeals  of  exceeding  Its 
Jurisdiction  In  an  action  to  which  that  court 
is  not  a  party.  To  grant  the  relief  relators 
seek  In  this  action  would  amount  to  weaving 
an  additional  snarl  Into  the  warp  and  woof 
of  our  judicial  procedure.  Our  writ  of  man* 
damus  certainly  ought  not  to  Issue  against 
one  party  because  another  party  has  done, 
or  Is  doing,  wrong. 

2.  However,  the  petition  of  the  relators 
barks  back  to  their  right  to  appeal  from  the 
order  of  the  probate  court  granting  Olara  E. 
Taylor  a  new  trial  on  the  information  which 
charges  that  she  is  a  person  of  unsound  mind. 

[3]  We  have  many  times,  through  our  writ 
of  mandamus,  compelled  circuit  courts  to 
sign  and  file  bills  of  exceptions.  We  will  not 
hesitate  to  thus  aid  litigants  in  perfecting 
their  appeals  when  the  facts  warrant  such 
action  on  our  part  However,  it  Is  our  rule 
In  all  Classes  of  cases  to  refuse  to  require  ei- 
ther courts  or  litigants  to  perform  vain  or 
useless  acts.  Darrler  v.  Darrler,  58  Mo.  222, 
loc.  dt  234.  Baker  ▼.  RaUroad,  122  Mo.  loc. 
dt  647  and  648,  28  S.  W.  20;  Morris  v.  Du 
Pny,  85  Mo.  App.  loc.  dt  657.  Therefore,  if 
the  relators'  petition  shows  on  Its  face  that 
they  are  not  entitled  to  an  appeal,  and  that. 
If  we  compel  respondent  to  sign  and  file  the 
bill  of  exceptions,  such  appeal  would  not 
bring  up  any  error  which  we  could  review, 
thai  no  useful  purpose  would  be  served 
should  we  go  through  the  Idle  formality  of 
requiring  such  bill  of  exceptions  to  be  signed. 

[4]  Section  482,  R.  S.  1909,  expressly  con- 
fers upon  the  probate  court  the  right,  if  "just 
cause  appear"  during  the  term  at  which  the 
Inquisition  was  had,  to  set  aside  the  finding 
of  the  jury  and  require  the  facts  to  be  In- 
quired into  by  a  new  jury.  Relators,  how- 
ever, Insist  that  the  power  of  the  probate 
court  to  set  aside  the  verdict  of  the  first  jury 
expired  with  the  term  at  which  that  verdict 
was  returned.  It  very  clearly  appears  that 
Clara  K  Taylor  promptly  filed  her  motion  to 
set  aside  the  verdict  of  the  jury  during  the 
term  at  which  it  was  returned,  but  the  court 
of  its  own  volition  took  the  motion  under  ad- 
visement until  its  next  term,  and  then  sus- 
tained same.  Did  this  continuance  of  the 
motion  for  a  new  trial  until  the  next  suc- 
ceeding term  oust  the  probate  court  of  Juris- 
diction to  consider  or  sustain  it?  We  think 
not  There  is  nothing  In  the  statutes  which 
warrants  such  a  construction.  It  would  be 
a  monstrous  doctrine  to  penalize  a  litigant 
who  is  not  in  default  by  denying  her  a  hear- 
ing to  which  by  law  she  is  entitled,  simply 
because  the  court  of  Its  own  motion  con- 
tinued her  case  to  a  succeeding  term.  The 
Constitution  of  Missouri,  |  3,  art  6,  requires 


this  court  to  prepare  and  file  its  opinions  lu 
all  cases  during  the  term  at  which  such  cases 
are  submitted.  But  this  constitutional  pro- 
vision and  statutes  of  similar  Import  have 
been  treated  as  only  directory.  Kraleman  v. 
Slppel,  57  Mo.  App.  598.  The  motion  of 
Clara  B.  Taylor  for  a  new  trial  In  the  pro- 
bate court  Is  not  set  out,  nor  the  substance 
thereof  redted  In  relators'  petition;  there- 
fore  we  wUl  Indulge  the  presumption  that 
said  motion  contains  allegations  which 
amounted  to  "just  cause"  for  setting  aside- 
the  verdict  of  the  jury,  and  granting  her  a 
new  trial  under  the  provisions  of  section  482, 
R.  S.  1909. 

[(]  The  acts  of  probate  courts  are  presum- 
ed to  be  regular  until  the  contrary  is  shown. 
Desloge  V.  Tucker,  196  Mo.  loc.  dt  601,  94  S. 
W.  283.  The  order  of  the  probate  court  set- 
ting aside  the  first  verdict  left  the  causo 
pending  and  undisposed  of,  so  that  there  ex- 
isted nothing  from  whldt  to  appeal  to  the 
drcuit  court;  hence  the  order  made  by  re- 
spondent dismissing  said  appeal  Is  the  only 
legal  order  which  he  could  have  made. 

[6]  3.  (Decrees  of  probate  courts  adjudging 
persons  to  be  of  unsound  mind  are  entirely 
unlike  ordinary  Judgments.  No  appeal  lies 
from  such  decrees  for  the  reason  that  by  the 
statutes  they  remain)  in  fieri  like  a  suit  poid- 
Ing,  and  may  be  reopened  and  set  aside  at 
any  subsequent  term  of  the  court  when  the 
Insane  person  shall  be  restored  to  his  right 
mind.  Section  619,  R.  S.  1909;  Dutcher  v. 
Hill,  29  Mo.  271,  lot  dt  274,  77  Am.  Dec. 
672;  In  the  Matter  of  Marquis,  85  Mo.  615 ; 
In  the  Matter  of  Crouse,  140  Mo.  App.  645, 
120  S.  W.  666. 

[7]  The  relators'  insistence  that  the  dis- 
missal of  the  appeal  by  respondent  deprives 
them  of  due  process  of  law  is  frivolous.  It 
merely  sends  them  back  to  the  probate  court 
for  a  trial  In  the  only  tribunal  designated  by 
the  Legislature  to  hear  and  determine  the  Is- 
sues presented  by  the  Information  filed  In 
that  court  by  the  relator  Nolte. 

For  the  reasons  redted,  our  alternative 
writ  of  mandamus  will  be  quashed  and  a 
peremptory  writ  denied.  All  concur,  exo^ 
WOODSON,  J.,  not  sitting. 


PARKYNB  V.  OHUBOHILL  et  aL 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Nov.   30,   1912.) 

1.  Appeal  and  Ebbor  (I  639*)— DisiasSAi/— 

GBOVNQS— DEFECrtVE    Recobd. 

Where  the  abstract  of  record  Is  a  proper 
abstract  of  the  pleadings  and  judgment  and 
there  is  enough  to  make  the  record  proper  a 
matter  of  review  on  appeal,  the  appeal  will 
not  be  dismissed  for  defects  in  the  abstract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2787;    Dec  Dig.  |  639.  •] 

2.  Apfeai.  and  Ebbob  (f  584*)— DisiobsaI/— 
Gbounds— Defective  Recobd. 

An  abstract  of  record  on  appeal  which 
commingles  the  record  proper  and  matters  of 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Sertes  *  Rep'r  Indexes 
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exceptions,  so  that  It  is  impossible  to  say 
-what  is  incladed  for  record  proper,  and  what 
for  matters  of  exceptions,  and  so  that  it  can- 
not be  determined  whetber  a  motion  for  new 
trial  was  preserved  in  a  bill  of  exceptions  or 
not,  and  which  nnder  the  caption  "abstract  of 
record"  contains  pleadings  and  tlie  Judgment,  is 
fatally  defective,  and  ieaves  for  review  only 
the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
m-ror.  Cent  Big.  ||  2581,  2586;  Dec.  Dig.  | 
584,  •] 

S.  Apfeai,  aitd  B)bbob  ({  518*) — ^RuuNas  on 
Plbaixinos— Bnx      or      EIxokftions— Mo- 

XIONB. 

A  motion  to  strilce  oot  pleadings,  if  treat- 
ed as  a  pare  motion,  most  appear  in  the  bill 
of  exceptions,  and  not  in  the  record  proper,  or 
the  ruling  thereon  is  not  reviewable  on  appeaL 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2342-2356;  Dec.  Dig.  f 
61&*] 

4.  PI.BADINO  (I  418*)— RTTLINQ  or  DEHtmBEB 

— Waivbb. 

A  defendant  wlio  answers  over  after  the 
overruling  of  a  demurrer,  or  a  motion  in  the 
natore  of  a  demurrer,  thereby  waives  the  rul- 
ing. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Omt  Dig.  H  1399,  1403-1406;  Dee.  Dig.  | 
418.*] 

5.  Apfkai,    and    Bbbob    (I    1135*)— Reoobd 
Pbopkb— Rkvbbw. 

Where  the  only  record  on  appeal  is  the 
record  proper,  which  contains  a  good  petition 
and  a  jndnnent  responding  to  one  count  tiiere- 
of,  the  judgment  will  be  affirmed. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  {|  4454,  4455;  Dec.  Dig.  i 
1136.*] 

Appeal  from  Circuit  Court,  Wrigbt  Coun- 
ty;   Ai^ns  Cox,  Judge. 

Action  by  Josephine  Parkyne  against 
Charles  S.  Churchill  and  others.  From  a 
Judgment  for  plalntilT,  defendant  Laura  El 
Moody  appeals.    Affirmed. 

J.  W.  Jackson,  of  HartsviUe,  and  W.  J. 
Boyd,  of  St  Joseph,  for  appellant  E.  H. 
Famsworth,  of  Mountain  Orove,  and  Lamar, 
Lamar  &  Lamar,  of  Houston,  for  respondent 

GRAVES,  P.  J.  By  a  peUtion  first  filed 
In  this  cause  plaintiff  in  a  single  count  sought 
to  have  the  circuit  court  ascertain  and  de- 
termine her  title  to  two  certain  blocks  in 
the  town  of  Mountain  Orove,  Wright  county. 
Mo.  Whilst  title  was  claimed  by  adverse 
posseeslon  for  10  years,  the  action  should  be 
properly  denominated  one  under  old  section 
650.  Later  the  petition  was  amended  by 
the  addition  of  another  count,  setting  up 
facts  constituting  a  resulting  trust,  but  fol- 
lowed with  a  prayer  as  under  old  section 
650  to  ascertain  and  determine  the  interests 
of  plaintiff  and  defendants  in  and  to  the 
property  In  dispute.  This  petition  was  chal- 
lenged by  demurrer,  but  this  was  overruled 
nisi,  and  the  appealing  defendants  answered 
over.  That  answer  reads:  "Now  comes  the 
defendant  Laura  E.  Moody,  and  by  leave  of 
the  court  first  had  and  obtained  files  this, 
her  sepfirate  amended  answer  to  plaintiffs 
amended    petition    herein,    and    says    that 


she  denies  each  and  every  allegation  there- 
in contained,  not  helrein  expressly  admit- 
ted. Defendant  Laura  E.  Moody  admits 
that  she  claims  some  right,  title,  and  in- 
terest in  and  to  the  real  estate  described  in 
plaintiff's  petition.  She  alleges  and  says 
that  she  is  the  owner  and  holds  the  legal 
title  to  the  lands  described  in  plaintlfTs 
amended  petition  aforesaid.  Defendant  fur- 
ther alleges  and  says  that  she  is  the  sole 
owner,  and  holds  the  equitable  title  to  the 
lands  described  in  the  plaintiff's  petition 
aforesaid.  For  another  and  further  answer 
and  defense  the  plaintiff's  action,  the  defend- 
ant says  and  avers  the  fact  to  be  that  the 
plaintiff's  action.  If  any  she  had,  was  barred 
before  the  filing  of  the  original  petition  in 
this  action.  In  this:  That  any  action  that  the 
plaintiff  may  have  bad  accrued  and  existed 
more  than  10  years  before  the  filing  of  the 
original  petition  herein,  which  statute  of 
limitation  defendant  especially  pleads  in  bar 
of  the  plalntUTs  action."  No  reply  appears 
in  the  record,  but  the  cause  seons  to  have 
proceeded  as  if  the  reply  had  been  filed.  The 
Judgment  after  finding  the  service  of  process 
by  publication  upon  all  the  defendants  nam- 
ed, except  Laura  Moody,  and  pronounc- 
ing a  default  Judgment  against  them,  then 
proceeds:  "The  court  further  finds  all  the 
issues  for  the  plaintiff,  finds  that  the  plain- 
tiff is  the  owner  In  fee  and  in  possession  of 
the  land  described  in  the  petition  herein,  to 
wit  block  6  and  7,  in  Durham's  addition 
to  the  original  town  of  Mountain  Orove, 
finds  that  none  of  the  aforesaid  defendants 
have  any  right,  title,  interest  or  estate,  ei- 
ther In  law  or  equity.  In  and  to  the  said 
real  estate.  Wherefore  It  is  considered,  or- 
dered, and  decreed  by  the  court  that  all  of 
said  defendants,  to  wit,  Joseph  A  Dedmon, 
S.  S.  Dedmon,  C  0.  Dedmon,  Elizabeth  Dur- 
ham, E.  M.  Durham,  Adolpb  A  Durham, 
£]mmett  McDurham,  Lizzie  Kenamore,  Cath- 
erine A.  Hull,  Samuel  Coleman,  J.  W.  Isom, 
and  Chas.  S.  Churchill,  and  the  unknown 
heirs  of  each  and  all  of  the  aforesaid  de- 
fendants and  Laura  E.  Moody,  defendants, 
be,  and  they  are  hereby,  divested  of  any  and 
all  right,  title,  interest  ^nd  estate,  both  in 
law  and  equity,  in  and  to  said  block  6  and 
7,  Durham's  addition  to  the  original  town 
of  Mountain  Orove,  and  that  all  right  title, 
interest  and  estate  be  vested,  and  the  same 
hereby  is  vested  and  quieted  in  the  plain- 
tiff, Josephine  Parkyne.  It  is  further  ad- 
Judged  that  the  plaintiff  have  and  recover 
of  and  from  the  defendant  Laura  E.  Moody 
all  costs  in  this  behalf  laid  out  and  ex- 
pended." It  should  be  noted  that  the  Judg- 
ment also  recited  the.  appearance  of  Laura 
E.  Moody  In  person  and  by  counsel.  From 
t^is  Judgment  Laura  E.  Moody  has  appealed. 
Such  states  the  condition  of  affairs  in  the 
trial  court  In  this  court  the  defendant  ap- 
pealing is  met  with  a  motion  to  dismiss  her 
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appeal.  The  motion  to  of  length,  but  Its  ef- 
fect Is  to  challenge  the  suflBdency  of  the 
abstract  filed  In  this  court  Further  outline 
of  the  case  can  be  properly  omitted  In  the 
statement,  and  additional  matter  be  left  to 
the  opinion. 

[1]  1.  The  motion  to  dismiss  the  appeal  must 
be  overmled.  However  defective  the  abstract 
of  record  may  be  as  to  other  matters,  there 
Is  a  proper  abstract  of  the  pleadings  and 
Judgment.  Under  the  head  of  "Abstract  of 
Record"  appears  enough  to  make  the  record 
proper  a  matter  of  review  by  this  court,  and 
in  such  case  a  motion  to  dismiss  the  appeal 
la  never  sustained.  The  question  has  been 
BO  frequently  ruled  by  this  court  that  a  mere 
statement  of  the  situation  will  suffice.  The 
motion  to  dismiss  the  appeal  U  therefore 
overruled. 

[2]  2.  Refoslng  to  absolutely  dismiss  the 
appeal,  however,  does  not  relieve  the  defend- 
ant of  all  of  the  difficulties  in  this  court. 
Respondent's  motion  points  out  many  things 
going  to  show  that  we  can  only  consider  up- 
on this  appeal  the  record  proper.  In  other 
words,  that  all  matters  of  exceptions  are 
precluded  from  a  review  here,  by  reason  of 
defects  in  the  abstract  filed.  Respondent 
challenges  the  sufficiency  of  this  record,  and 
on  such  challenge  stands.  She  does  not  brief 
the  merits  of  the  case.  To  our  mind  her 
objections  to  the  abstract  of  record  are  well 
taken.  There  Is  a  commingling  of  record 
proper  and  matters  of  exceptions  to  such  an 
extent  that  it  Is  impossible  to  say  what  Is 
included  for  record  proper,  and  what  includ- 
ed as  matters  of  exceptions.  It  cannot  be 
determined  from  this  abstract  whether  the 
motion  for  new  trial  was  preserved  in  a  bill 
of  exceptions  or  not.  We  have  stated  above 
that  there  is  a  caption  in  the  abstract  of 
record  entitled  "Abstract  of  Record,"  and 
nnder  this  caption  we  find  the  pleadings  and 
the  judgment.  These  matters  and  a  prelim- 
inary statement  of  the  case  run  to  take  a 
part  of  page  13  of  the  document  called, 
"Statement,  Abstract  of  Record,  Brief  and 
Argument  of  the  Appellant,  Laura  E.  Moo- 
dy." Following  the  last  sentence  of  the 
judgment  on  said  page  13  we  find:  "To  the 
rendition  of  which  judgment  the  defendant 
Laura  E.  Moody  then  and  there  objected  and 
excepted.  Afterwards,  to  wit,  on  the  5th  day 
of  March,  1909,  and  wltbln  four  days  after 
the  rendition  of  said  judgment,  the  defendant 
Laura  E^  Moody  filed  her  motion  for  a  new 
trial,  which  motion,  omitting  caption,  is  In 
words  and  figures  as  follows."  (Here  fol- 
lows motion  in  full,  which  we  omit.)  Up- 
on the  very  heels  of  this  motion  for  new 
trial  set  out  in  full  as  above  stated  we  find 
on  pages  14  and  15  of  the  so-called  abstract 
the  following  matter:  "Whereujwn,  the  hear- 
ing of  said  motion  was  continued  by  con- 
sent of  the  parties  until  the  adjourned  March 
term  of  this  court  to  be  held  on  the  12th 
day  of  May,  1909,  when  said  motion  was,  by 


order  of  the  court,  overruled,  to  wtaldi  Jnd<- 
mesat  and  order  of  the  court  in  overruling 
said  motion  the  defoidant  by  her  counsel 
then  and  there  duly  objected  and  excepted. 
Thereupon,  on  the  same  day,  the  defendant 
filed  her  application  and  affidavit  for  an  ap- 
pe^il  to  the  Supreme  Court,  which  was  by 
the  court  granted,  and  the  defendant  given 
until  the  1st  day  of  August,  1909,  to  file  her 
bill  of  exceptions.  On  the  17th  day  of  July, 
1909,  the  bill  of  exceptions  in  this  case  was 
assigned  by  Argus  Cox,  judge  of  the  circuit 
court  of  Wright  county.  Mo.,  and  the  same 
was  on  the  23d  day  of  July,  1909,  filed  in 
the  office  of  the  circuit  clerk  of  Wright  coun- 
ty. Mo.  Whereupon  the  clerk  in  vacation 
made  and  entered  of  record  the  following 
record  entry:  'Josephine  Parkyne  v.  Joseph 
A.  Dedmon  et  al.  Now  on  the  23rd  day  of 
July,  1909,  comes  defendant,  Laura  E.  Moody, 
by  her  attorneys,  it  being  within  the  time 
allowed  by  the  court  to  file  bill  of  exceptions 
and  files  her  bUl  of  exceptions  in  this  canse.' 
At  the  beginning  of  the  trial  the  following 
agreement  between  the  parties  to  this  suit 
was  taken  and  entered  of  record."  Under 
the  caption  "Evidence  in '  the  Cause,"  as 
above  set  out,  we  find  the  next  16  pages  set- 
ting out  the  evidence  heard  upon  the  trial, 
and  then,  on  page  30  of  the  document.  Is  this 
conclusion:  "Defendants  offered  in  evidence 
a  deed  from  Charles  S.  Churchill  to  Laura 
E.  Moody,  conveying  his  interest  in  these 
lots  to  her.  Defendants  thereupon  rested  In 
chief.  Plaintiff  rested.  Defendant  rested." 
On  page  31  Is  found  the  "Assignments  of  Er- 
rors." Pages  32  and  33  the  "Points  and 
Authorities."  The  remaining  two  pages  is 
what  to  called  the  "Argument" 

From  this  brief  outline  it  is  clear  tiiat  It 
does  not  appear  whether  a  motion  for  new 
trial  was  ever  preserved  in  a  bill  of  ex- 
ceptions.   It  to  placed  under  the  caption  of 
"Abstract  of  Record."    A  bill  of  exceptions 
Is  not  mentioned  until  we  reach  page  15  of 
the   document    here  challenged.     On   that 
page  we  have  a  recital  of  its  filing  and  the 
record  entry  showing  Its  filing.    After  thia 
there  to  no  mention  of  a  motion  for  new 
trial.    After  this  mention  of  a  bill  of  excep- 
tion we  have  the  evidence  set  out,  and  we 
might  possibly  be  justified  in  concluding  that 
such  evidence  was  in  the  bill  of  exceptions, 
although  there  Is  no  statement  that  it  was 
In  fact  preserved  therein.     But  the  motion 
for  new  trtol  and  the  exception  to  the  action 
of  the  court  in  overruling  it  are  not  so  ad- 
vantageously located.    Thto  comes  before  the 
mention  of  a  bill  of  exceptions,  and  under 
the  heading  of  "Abstract  of  Record."     The 
abstract  filed  by  applicant  to  fatally  defec- 
tive, and  leaves  for  our  consideration  only  the 
record  proper.     Jackson  v.  Bolt  ft  Nut   Co., 
238  Mo.  loc.  clt  660,  141  S.  W.  1128;    Kolo- 
kas  V.  Railroad,  223  Mo.  loc.  dt  460,    122 
f;.  W.  1082,  and  causes  there  cited  ana  re- 
viewed therein. 
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[3, 4]  3.  With  all  matters  of  exceptions  be- 
yond oar  reriew  seyeral  points  made  In  the 
brief  become  unaTalllng.  The  motion  to 
strike  out  Is  a  lost  error,  for,  if  it  be  treated 
as  a  pnre  motion,  its  place  Is  In  the  bill  of 
exceptions,  and  not  in  the  record  proper. 
If,  on  the  other  hand,  it  be  treated  as  a  de- 
murrer, it  is  a  part  of  the  record 'proper; 
but  cannot  be  considered  here,  because  the 
defendant  answered  over,  thereby  waiving 
a  demurrer  or  any  motion  in  the  nature  of  a 
demurrer.  A  like  rule  would  apply  to  the 
demurrer  proi>er. 

[B]  Going  next  to  the  record  proper  to 
which  our  right  to  review  is  limited  by  de- 
fendant's Allure  to  abstract  her  record 
properly,  we  find  a  good  petition,  and  »  de- 
cree which  responds  to  at  least  one  count  of 
the  petition,  if  not  to  both.  In  such  case 
we  are  forced  to  a£Brm  the  Judgment 

Let  the  judgment  be  affirmed.    All  concur. 


HEINTZ  T.  MOOKEl. 

(Supreme  Court  of  Bfissoari.     Division  No.  1. 

Nov.  80,  1912w) 

1.   ACKiroWUCDQKKNT   ({  6*)   —  ConnACT   OF 

Saxx— Bjccokd. 

Where  a  contract  for  the  sale  of  land  was 
not  acknowledged  by  the  grantor,  though  sign- 
ed by  her  with  the  grantee  who  did  acknowl- 
edge it,  it  was  not  entitled  to  record. 

(Eid.  Note. — For  other  cases,  see  Acknowledg- 
ment. Coit  Dig.  U  22-45 ;   Dec.  Dig.  |  5.*] 

3.  Vendor  and  Pubohabeb   (|  231*)— Con- 

BIBUCIITX   NonOB— InSTBUHKNT    Impkopzb- 

i,T  or  Rkcobd. 

The  actual  record  of  an  instrument  affect- 
ing the  title  to  real  estate  and  not  entitled  to 
record  does  not  constitute  constructive  notice 
to  subsequeBt  purchasers. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrchaaer,  Cent.  Dig.  H  513-«39;   Dec  Dig.  | 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; John  W.  McElhinney,  Judge. 

Action  by  William  Heintz  against  John 
Moore.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Stevens  &  Braden,  of  Clayton,  for  appellant 
Peaice  &  DavlB,  of  St  Lonls,  for  respondent 

ORAVBS,  P.  3.  Plaintifr  by  Ills  petition 
seeks  to  have  the  court  ascertain  and  deter- 
ndne  the  title  to  a  small  tract  of  land  in  St 
Louis  county,  Mo.  Petition  is  in  approved 
form  under  old  section  650.  Plaintiff  Is  the 
immediate  grantee  by  law  from  Annie  E.  Hl- 
ett,  who  is  treated  throughout  as  the  com- 
mon source  of  title. 

By  answer  the  defendant  admits  that  the 
plaintiff  was  In  possession  of  the  property, 
and  that  he  claimed  an  Interest  therein.  He 
further  set  up  what  be  alleged  to  be  a  con- 
tract of  sale  between  him  and  Mrs.  Hiett 
Plaintiff  now  claims  that  the  contract  plead- 
ed by  defendant  is  not  the  one  offered  in  evi- 


dence, and  makes  the  point  of  a  variance. 
This  will  meet  with  disposition  in  the  ojdn- 
lon.  Suffice  it  now  to  say  tliat,  whatever  be 
the  contract  pleaded,  the  contract  relied  upon 
is  in  evidence,  and,  although  rather  long,  had 
best  be  set  out  inasmuch  as  its  legal  effect 
is  strongly  assailed  by  the  plaintiff.  The  con- 
tract reads: 

"Kirkwood,  Mo.,  March  21,  190& 
"Received  from  John  Moore  the  sum  of 
one  hundred  dollars  earnest  money  and  part 
purchase  money  for  a  certain  parcel  of  im- 
proved property,  lying  In  the  county  of  St 
L>ouis,  state  of  Missouri:  That  tract  of 
ground  on  the  N.  B.  comer  Oeyer  and  Big 
Bend  roads,  contains  about  12  acres,  more 
or  less,  on  which  premises  is  situated  house 

No.  which  property  is  this  day  sold 

to for  the  total  sum  of  nine  thousand 

dollars   payable   as   follows:    $1600 


cash,  $1500  on  or  before  six  months,  $1000 
on  or  before  12  months,  and  subject  to  the 
deed  of  trust  of  $5000  now  on  the  property, 
with  Interest  on  deferred  payments  to  be  se- 
cured by  first  deed  of  trust  on  said  premises. 
The  title  to  said  property  to  be  perfect  and 
to' be  conveyed  by  warranty  deed  free  from 
liens  and  encumberances,  except  taxes,  both 
general  and  special  for  the  year  1008,  and 
thereafter,  and  the  hereinbefore  noted  deed 
of  trust  which  the  undersigned  purchaser 
agrees  to  pay.  If  the  title  be  found  imper- 
fect and  cannot  be  perfected  with  In  a  rea- 
sonable time,  said  purchaser  Is  to  be  paid  the 
cost  of  examining  the  title,  not  to  exceed 
$25.00  dollars,  and  earnest  money  to  be  re- 
funded. The  sale  under  this  contract  to  be 
closed  within  10  days  from  date  on  or  before 
April  1st  and  If  not  closed  by  that  time,  ow- 
ing to  the  failure  or  neglect  of  the  purchas- 
er to  Comply  with  terms  herein,  the  earnest 
money  is  to  be  forfeited  to  the  seller;  but 
for  this  cause  the  buyer  shall  not  be  released 
from  the  fulfillment  of  his  part  of  this  con- 
tract, if  so  determined  by  the  seller.  This 
contract  is  subject  to  the  approval  of  the 
owner,  and  also  subject  to  restrictions  now 
on  said  property.  Sale  under  this  contract, 
when  approved  by  owner,  to  be  closed  at  the 
office  of  Benjamlne  F.  Thomas,  lUrkwood, 
Mo. 

"Accepted  under  the  above  terms  and  con- 
ditions.   John  H.  Moore. . 

"I  hereby  approve  the  above  contract  and 
agree  to  pay  Benjamin  F.  Thomas  a  com- 
mission of  5%.    Annie  SL  Hiett 

"This  receipt  to  be  returned  to  this  office 
on  closing  of  purchase. 

"State  of  Missouri,  County  of  St  Louis — ss. : 
On  this,  2nd  of  April,  1908,  before  me  per- 
sonally appeared  John  Moore  to  me  known  to 
be  the  person  described  in  and  who  executed 
the  forgoing  Instrument  and  acknowledged 
that  he  executed  the  same  as  his  free  act  and 
deed.  In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  affixed  by  official  seal 
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at  my  office  in  8t  Louis  county,  the  day  and 
year  first  above  written. 

"My  term  expires  May  2,  1909.  J.  O. 
Hawkens,  Notary  Public." 

This  contract  was  filed  for  record  in  the 
recorder's  office  of  St  Louis  county  on  March 
3,  1908,  and  was  duly  recorded  prior  to  the 
conveyance  by  Mrs.  Hiett  to  the  plaintiff.  By 
oral  proof  it  is  made  clearly  to  appear  that 
Mrs.  Hiett  alone  breached  the  contract,  and 
that  the  defendant,  Moore,  did  all  that  he 
could  to  comply  with  its  terms.  The  cash 
payment  was  tendered.  The  deed  of  trust 
was  prepared  and  tendered.  In  f&ct,  it  is 
net  seriously  contended  that  Moore  did  not 
do  everything  in  his  power  to  secure  the  deed 
from  Mrs.  Hiett  under  this  writing,  and  that 
she  refused.  It  should  be  further  noted  that 
the  evidence  fails  to  disclose  that  the  plain- 
tiff had  actual  knowledge  of  this  contract  at 
the  time  he  took  the  deed.  7%ia  succinctly 
states  the  issue  involved.  The  learned  trial 
judge  in  a  written  memorandum  thus  dis- 
posed of  the  case:  "The  contract  offered  in 
evidence  is  not  an  agreement  by  Mrs.  Hiett 
to  convey  or  sell  to  the  defendant  Moore.  It 
is  a  receipt  from  Moore  for  money  paid  by 
himself  on  a  sale  of  real  estate;  but  it  does 
not  appear  to  whom  the  property  is  sold  or 
by  whom  it  is  sold.  According  to  the  claim 
of  the  answer,  defendant  was  a  purchaser 
from  Mrs.  Hiett  The  contract  was  recorded, 
after  acknowledgment  by  the  defendant 
Moore.  It  was  never  acknowledged  by  Mrs. 
Hiett,  and  the  record  of  it  was  not  construc- 
tive notice  to  any  person  claiming  under  her. 
There  is  no 'evidence  of  actual  notice.  For 
this  reason,  at  least  the  defendants  have 
failed  to  show  any  title  or  interest  Finding 
and  decrees  for  plaintiff,  with  costs." 

From  a  Judgment  in  accordance  with  this 
memoranda  opinion  the  defendant  appeals. 
Points  made  will  be  taken  in  this  order. 

1.  It  is  urged  in  the  briefs  here  that  the  in- 
strument relied  upon  by  defendant  is  totally 
defective  In  substance  and  form,  and  did  not 
operate  to  give  Moore  any  interest  in  the 
land.  It  is  urged  that  it  only  purports  to  be 
a  receipt  from  Moore  to  himself  for  $100,  and 
an  agreement  by  him  to  convey  the  land  de- 
scribed. It  is  also  urged  that  the  written  in- 
strument does  not  show  an  agreement  upon 
the  part  of  Mra  Hiett  to  convey  the  land. 
To  say  the  very  least  of  it,  the  written  in- 
strument relied  upon  is  very  awkwardly  word- 
ed, and  whether  it  is  such  as  to  carry  with  it 
any  interest  or  rights  is  extremely  doubtful. 
In  view  of  another  question,  we  need  not  go 
into  a  discussion  of  the  force  and  effect  of 
ttiis  written  instrument  We  have  set  it  out 
in  full,  with  the  acknowledgment  thereto  at- 
tached for  another  purpose,  which  we  dis- 
cuss next. 

[1]  2.  The  next  contention  of  the  plaintiff 
is  that,  although  it  be  conceded  that  the  writ- 
ten instrument  upon  its  face  is  a  good  con- 
tract between  Mrs.  Hiett  and  Mr.  Moore  for 


the  conveyance  of  the  land  in  dispute,  yet 
tiach  contract  was  never  aclmowledged  by 
Mrs.  Hiett,  and  the  mere  spreading  it  npcm 
record  did  not  give  notice  to  the  plaintiff. 
This  contention  is  so  plainly  sren  taken  that 
we  desist  from  a  discussion  of  the  real  force 
and  effect  of  the  written  instrument  It  will 
be  observed  that  the  instrument  divides  it- 
self into  three  parts:  (1)  That  which  i>re- 
cedes  the  signature  of  John  H.  Moore;  (2) 
that  portion  between  the  signature  of  Moore 
and  the  signature  of  Mrs.  Hiett;  and  (S)  a 
short  sentence  following  the  signature  of 
Mrs.  Hiett  But,  however  these  portions  may 
be  put  together,  and  whatever  may  be  Its  legal 
effect  as  between  the  parties,  wlien  they  are 
put  together,  it  is  clear  that  the  instrument 
is  not  acknowledged  by  Mrs.  Hiett  If  the 
instrument  was  intended  to  affect  titie  to 
real  estate,  it  must  be  aclmowledged  by  the 
grantor  or  proposed  grantor  before  It  is  oi- 
tlUed  to  record.  This  is  not  a  case  of  de- 
fective acknowledgment,  but  a  case  of  no  ac- 
knowledgment at  all,  so  far  as  the  real  gran- 
tor is  concerned.  As  to  Mrs.  Hiett,  the  in- 
strument was  not  enUtied  to  record. 

[2]  As  the  instrument  was  not  entitled  to 
record  as  one  affecting  the  title  to  real  estate, 
the  next  question  is.  Does  the  fact  fibat  it 
was  recorded  change  the  situation  as  to  no- 
tice to  subsequent  purchasers  from  Mrs. 
Hiett?  Stated  differently,  does  the  actual 
record  of  an  instrument  not  entiUed  to  rec- 
ord make  such  recorded  instrument  construc- 
tive notice?  Under  the  rulings  in  this  state, 
we  think  not  In  the  later  case  of  WiUlams 
V.  Butterfleld,  182  Mo.  loc.  cit  184.  81  S.  W. 
616,  we  thus  dispose  of  the  point  in  hand: 
"There  is  but  one  vital  proposition  involved 
in  this  cause  presented  for  our  consideration. 
That  is  this:  Was  the  record  of  the  deed 
from  Bohlcke  and  wife  to  Wolfenden,  em- 
bracing the  land  in  dispute,  admissible  in  evi- 
dence in  this  cause  for  the  purpose  of  fixing 
constructive  notice  upon  plaintiff  of  the  sale 
of  the  land  prior  to  his  (plaintiff's)  purchase? 
The  record  of  this  deed,  as  ottereA  In  evi- 
dence, does  not  show  any  certificate  of  ac- 
knowledgment by  Henry  Bohlcke,  the  grantor 
in  said  deed.  Under  the  statute,  it  must  be 
conceded  that  this  deed  was  not  entiUed  to 
be  recorded,  by  reason  of  the  absence  of  snch 
acknowledgment  Section  2418,  R.  S.  1889. 
It  follows  from  this,  if  the  general  rule  is 
applicable  to  this  deed,  that,  in  the  absence 
of  the  certificate  of  adotowledgment  requir- 
ed by  the  statute,  it  bad  no  place  upon  the 
land  records  of  Stoddard  county,  and,  if  im- 
properly recorded,  would  not  impart  con- 
structive notice  to  a  subsequent  purchaser 
in  good  faith  for  a  valuable  consideration. 
Sections  2419  and  2420.  R.  a  1889;  Bishop 
V.  Schneider,  46  Mo.  472  [2  Am.  Rep.  6331; 
Terrell  v.  Andrew  County,  44  Mo.  309."  In 
that  case,  as  in  this,  the  owner  of  the  land 
and  the  purposed  grantor  in  the  written  In- 
strument bad  not  acknowledged  It     So  we 
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say  In  the  case  at  bar  that,  It  appearing  from 
the  evidence  that  the  plaintiff  had  no  actual 
knowledge  of  this  so-called  contract,  the  rec- 
ord thereof  gave  him  no  notice,  and  bis  par- 
chase  in  good  faith  cannot  be  disturbed. 

The  Judgment  nisi  was  for  the  right  party, 
and  It  Is  affirmed.    All  concur. 


CABTEB  T.  SPRACKLIN  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Not.  30, 1912.) 

J.   BOUNDABIKS    (I   86*)— StJKVETS — ^EVIDBKC*. 

BeT.  St  18(W,  f  11,801,  providing  that, 
with  certain  exceptions,  no  survey  except  those 
made  by  the  county  surveyor  or  his  deputy 
shall  be  legal  evidence,  merely  makes  the  official 
survey  prima  ^cie  correct,  and  does  not  prevent 
the  introduction  in  evidence  of  surveys  made 
by  private  or  other  public  surveyors,  where 
their  correctness  has  been  first  shown. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  100-102,  164,  166-176;  Dec.  Dig. 
i  36.»] 

2.  BoimoABixs  (I  64*)— Sttbtbts — Evidence. 

A  survey  is  not  admissible  as  an  official 
survey  where  it  appears  on  its  face  or  from 
competent  evidence  that  it  was  not  made  as 
the  statute  directs. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Gent  Dig.  H  26S,  268-277 ;    Dec.  Dig.  f  64.*1 

3.  BOUNDABIES    (I  40*)  BVIDENOK  —  JUBT 

QtJXBTIOR. 

Where,  in  ejectment,  the  evidence  upon  a 
disputed  boundary  contradicted  the  prima  facie 
case  made  out  by  an  official  survey,  the  issue 
was  for  the  Jury,  - 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  196-204;    Dec.  Dig.  i  40.*] 

4.  BoVNOABiES  (I  64*)  —  iNBTKuonoN  —  Evi- 
dence. 

Where  the  plaintiff  introduced,  on  the  issue 
of  a  disputed  boundary,  not  only  the  official 
survey,  but  also  evidence  contradictory  thereto, 
the  court  properly  refused  plaintiff's  requested 
instruction  that  the  survey  made  by  the  county 
surveyor  was  presumptively  correct;  the  court 
being  bound  to  instruct  for  plaintiff  only  upon 
the  case  as  made  out  by  all  his  evidence. 

{HSd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  ff  263,  26&-277;   Dec.  Dig.  i  64.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; Hugh  Dabbs,  Judge. 

Ejectment  by  Harriet  E.  Carter  against 
B.  E.  Spracklin  and  others.  From  judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

This  Is  a  suit  In  ejectment,  brought  by  the 
plaintiff  against  the  defendants  to  recover 
the  possession  of  a  strip  of  ground  three 
feet  wide  off  of  the  south  side  of  lot  71,  in 
the  original  town  of  Webb  City,  Jasper 
county.  Mo.     Said  lot  71  has  a  frontage  of 

feet  on  Webb  street  and  a  depth  of 

feet  on  Daugherty  street;  the  exact 

dimensions  of  said  lot  not  appearing,  though 
I  suppose  it  was  quite  a  large  tract  of  land. 
The  latter  sti'eet  runs  east  and  west,  and 
the  former  north  and  south.  A  trial  was 
had  in  the  circuit  court  of  that  county, 
which  resulted  in  a  Judgment  in  favor  of 


the  defendants;  and,  after  moving  unsuc- 
cessfully for  a  new  trial,  the  plaintiff  duly 
appealed  the  cause  to  this  court 

The  "Webb  estate,"  so  designated  in  the 
record,  is  the  common  source  of  title.  The 
plaintiff'B  deed,  dated  October  11,  1904,  con- 
veys to  him  a  lot  of  ground  described  as 
commencing  at  a  point  on  Webb  street  50 
feet  north  of  the  north  line  of  Daugherty 
street,  and  nrnning  west  142  feet,  thence 
north  66  feet,  thence  east  142  feet,  thence 
south  66  feet  to  the  point  of  beginning.  The 
deed  of  defendants  is  dated  March  22,  1888, 
and  conveys  to  them  by  metes  and  bounds 
a  lot  of  ground  50  feet  front  on  Webb  street 
by  142  feet  on  Daugherty  street  in  the  south- 
east comer  of  that  part  of  lot  71,  In  original 
tovra  of  Webb  City,  lying  north  of  Daugh- 
erty street  This  controversy  arises  over 
the  proper  location  of  Daugherty  street  In 
order  to  make  out  the  plaintiff'B  case,  he  In- 
troduced two  witnesses,  namely:  William 
Kohlman,  the  county  surveyor  of  Jasper 
county,  and  W.  E,  Smith,  the  city  engineer 
of  Webb  City.  According  to  the  testimony 
of  the  former,  the  defendants  occupy  said 
three  feet  of  plalntltTs  lot,  and,  according  to 
the  latter,  they  occupy  only  a  narrow  strip 
thereof,  7%  inches  wide  at  one  end  and  4 
inches  at  the  other.  The  evidence  for  the 
defendants  shows  that  at  the  time  of  the 
trial  there  was  a  fence  standing  between  the 
houses  of  plaintiff  and  the  defendants,  and 
that  it  had  been  there  for  more  than  20 
years,  and  stood  about  3  feet  north  of  the 
defendants'  north  line;  that  def«idants  nev- 
er claimed  more  than  the  50  feet  of  gn^und 
described  In  their  deed  of  March  {22,  1888; 
tliat  shortly  after  defendants  pnr(Aa8ed  said 
60  feet  of  ground  they  erected  a  boUdlng  on 
it  practically  covering  the  entire  lot  The 
south  line  of  the  building  stands  on  the 
north  line  of  Daugherty  street  and  the  east 
line  thereof  stands  on  the  west  line  of  Webb 
street 

Currey,  Owen  &  B'arrte,  of  Webb  City,  for 
appellant.  Frank  I*  Farlow,  of  Webb  City, 
for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  questions  here  presented  by 
the  record  are  propositions  of  law,  and  grow 
out  of  the  action  of  the  trial  court  in  re- 
fusing to  give  two  instructions  asked  by  ap- 
pellant The  first  was  a  mandatory  Instruc- 
tion directing  the  jury  to  find  for  the  plain- 
tiff, and  the  second  declared  that,  under  th6 
law,  a  survey  of  the  county  surveyor  was 
presumptively  valid  and  correct  We  will 
consider  these  two  propositions  in  the  in- 
verse order  as  stated. 

[II  The  position  of  counsel  for  plaintiff 
is  this;  That  under  section  11,301,  B.  8. 
1909,  the  survey  introduced  In  evidence, 
made  by  Mr.  Kohlman,  the  county  surveyor 
of  Jasper  county,  is  presumptively  correct 
and  must  be  accepted  as  such  until  it  is,  by 
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competent  evidence,  sbown  to  be  incorrect, 
and  that  (quote)  "while  the  survey  of  W. 
E.  Smith  must  be  shown  to  be  correct,  and 
the  survey  Itself  of  this  nonotBcial  surveyor 
is  hot  admissible  as  evidence,  even  If  shown 
to  be  correct"  Said  secUon  11,301  of  K.  8. 
1909  reads  as  follows:  "What  survey  shall 
be  legal  evidence. — No  survey  or  resurvey, 
hereafter  made  by  any  person,  except  that 
of  the  county  surveyor  or  his  deputy,  shall 
be  considered  legal  evidence  In  any  court  In 
this  state,  except  such  surveys  as  are  made 
by  the  authority  of  the  United  States  or  by 
mutual  consent  of  the  parties."  This  sec- 
tion of  the  statute  came  before  this  court 
for  construction  in  the  case  of  Hopper  v. 
Hickman,  145  Mo.  411,  46  S.  W.  973,  and 
it  was  there  held,  and  properly  so  in  oar 
opinion,  that  this  statute  does  not  disquali- 
fy any  surveyor,  private  or  official,  from  tes- 
tifying in  relation  to  surveys  made  by  him. 
Clearly  the  design  of  the  Legislature  m 
enacting  that  section  was  to  make  a  survey 
made  by  a  county  surveyor  prima  facie  evi- 
dence of  its  correctness  without  first  estab- 
lishing its  correctness  by  parol  or  other 
competent  evidence.  There  is  nothing  in  the 
letter  or  spirit  of  said  section  which  indi- 
cates that  surveys  made  by  private  or  other 
public  surveyors  shall  not  be  introduced  in 
evidence,  where  their  correctness'  has  first, 
by  competent  evidence,  been  shown  to  be 
such. 

We  are  cited  to  the  case  of  Clark  v.  Mc- 
Atee,  227  Mo.  162,  127  S.  W.  87,  as  an- 
nouncing a  contrary  rule.  The  writer  is 
perfectly  familiar  with  that  case,  he  having 
written  the  opinion  therein ;  and  we  have  no 
hesitancy  whatever  in  saying  that  there  is  no 
conflict  between  that  case  and  the  case  of 
Hopper  v.  Hickman,  supra.  The  court  in 
the  Clark-McAtee  Case  simply  held  that  a 
survey  made  by  the  county  surveyor  was 
prima  fade  correct,  and  needed  no  evidence 
in  the  first  instance  to  establish  its  prima 
fade  character. 

[2]  But,  In  order  to  be  held  an  official  sur- 
vey, it  must  be  made  as  the  statute  directs; 
and  that  where  it  appears  from  the  face  of 
the  survey  itself,  or  where  it  is  shown  by 
competent  evidence,  that  it  was  not  so  made, 
it  cannot  be  admitted  in  evidence  as  an  offi- 
cial record;  also,  that  the  only  authority 
for  admitting  such  surveys  in  evidence  as 
official  records  is  the  statutes  which  au- 
thorize them  to  be  made,  and  which  direct 
them  to  be  recorded.  Under  this  view  of 
the  law,  the  survey  made  by  the  county 
surveyor  was  properly  admitted  in  evidence, 
and  it  made  out  a  prima  facie  case,  which, 
of  course,  could  be  overthrown  or  disproved 
by  any  competent  evidence. 

[S]  But  counsel  for  plalntifC  did  not  rest 
his  case  upon  the  prima  facie  case  made 
by  the  official  survey  introduced  In  evidence, 


but  went  farther,  if  I  correctly  understand 
the  record,  and  introduced  W.  E.  Smith,  the 
city  engineer  of  Webb  City,  as  a  witness, 
who  it  seems  also  made  a  survey  of  the  land 
in  controversy,  which  was  also  introduced  in 
evidence  by  plaintifiT.  As  previously  shown, 
according  to  the  survey  made  by  the  county 
surveyor,  the  defendants  were  in  possession 
of  the  entire  three  feet  of  ground  claimed 
by  the  plaintiff,  but,  according  to  the  testi- 
mony of  Smith,  the  city  engineer,  and  the 
survey  made  by  him,  defendants  are  in  pos- 
session of  only  a  narrow  strip  thereof,  7^ 
inches  wide  at  one  end  and  4  inches  at  the 
other.  By  this  evidence  the  plaintiff  con- 
tradicted the  prima  fade  case  he  made  by 
the  official  survey  introduced,  or,  at  least, 
all  of  it  except  as  to  the  narrow  strip  men- 
tioned. In  addition  to  the  foregoing  testi- 
mony introduced  by  plaintiff,  the  respond- 
ents Introduced  Samuel  Bell,  a  former  city 
engineer  of  said  city,  who  it  was  shown  was 
perfectly  familiar  with  the  premises  and 
had  located  the  sidewalks,  curbs,  and  gtxt- 
ters  on  Daugherty  and  Webb  streets.  He 
testified  in  effect,  among  other  things,  that 
defendants  were  in  the  iMssession  of  no  part 
of  the  plaintiff's  ground.  This  evidence  of 
the  respondents,  as  well  as  a  part  of  that 
introduced  by  the  appellant,  contradicted 
the  prima  fade  case  made  by  plalntiir, 
which,  of  course,  presented  a  question  of 
fiict  for  the  Jury  to  determine.  That  being 
true,  the  court  properly  refused  to  give  the 
mandatory  Instruction  asked  by  appellant, 
telling  the  jury  to  find  for  him. 

[4]  2.  This  brings  us  to  the  consideration 
of  the  action  of  the  court  in  refusing  the 
second  instruction  asked  by  the  plaintiff. 
That  Instruction  told  the  Jury  that  the  sur- 
vey introduced  made  by  the  "county  survey- 
or was  presumptively  valid  and  correct" 
As  an  abstract  legal  proposition,  that  in- 
struction properly  declared  the  law,  bat  it 
was  not  error  to  refuse  it  in  this  case,  for 
the  reason  that  plaintiff  did  not  rely  upon 
that  survey  alone  to  make  out  his  case,  but 
he  went  further  and  introduced  in  evidence 
the  testimony  of  W.  E.  Smith,  and  a  survey 
made  by  him,  both  of  which  contradicted  the 
prima  facie  case  made  by  the  ottidal  sur- 
vey. After  that  had  been  done,  it  was  the 
duty  of  the  court  to  instruct  the  Jury  for 
plaintiff  upon  the  case  as  made  by  all  the 
evidence  introduced  by  him,  and  not  upon  a 
portion  of  It  To  have  done  so  would  have 
convicted  the  court  of  having  selected  out 
and  commented  upon  certain  portions  of  the 
evidence,  and  of  having  ignored  the  remain- 
der. Clearly  that  would  have  been  error. 
We  are,  therefore,  of  the  opinion  that  the 
court  properly  refused  said  instruction. 

Finding  no  error  in  the  record,  the  Judg- 
ment should  be  affirmed.  It  is  so  ordered. 
All  concur. 
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MONTGOMERY  T.  GAHAGAN. 

(Supreme  Goart   of  Missoari,   Division  No.  1. 

Nov.    30,    1912.) 

1.  Jttdoxxnt  (I  107*)— Dusf  osAi.  or  Issuis— 
Necessitt. 

Where  an  answer  contained  a  general  de- 
nial, as  well  as  alleeations  of  facts  on  which 
defendants  based  a  claim  for  affirmative  relief, 
defendant's  refusal  to  plead  farther,  after  a 
demurrer  was  sustained  to  the  affirmative  part, 
did  not  leave  him  in  default  so  as  to  warrant 
judgment  against  him. 

[E^.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  198-200 ;   Dec.  Dig.  {  107.»] 

2.  Afpkai.    and    IQbbob   (t    499*)— Bxvixw— 

RSCOBDS. 

The  question  whether  the  issues  raised  by 
demurrer  to  part  of  an  answer  were  concluded 
by  an  adverse  ruling  on  motion  to  strike  out 
cannot  be  raised  on  appeal,  where  the  record 
does  not  show  that  it  was  brought  to  the  at- 
tention of  the  lower  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2295-2299;  Dec  Dig.  { 
499.*] 

&  Ejxctubkt    (i    144*)— Rbootbbt    fob   Iii- 

PBOVEUENTS — UXN. 

A  purchaser  of  land  sued  in  ejectment  by 
the  vendor,  on  default  in  payment  of  install- 
ments of  the  contract'  price,  cannot  have  the 
value  of  his  improvements  on  the  premises, 
made  under  a  collateral  contract  with  the  ven- 
dor, charged  as  a  lien  on  the  land,  but  is  lim- 
ited to  setting  them  off  against  the  damages 
claimed  by  the  vendor,  since  Rev.  iSt  1900,  { 
2401  et  seq.,  giving  the  right  to  charge  the  im- 

Srovements  against  the  land,  requires  it  shall  be 
one  in  a  separate  proceeding,  and  is  further 
limited  to  improvements  made  by  one  claiming 
ownership,  and  before  notice  of  any  adverse 
claim. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  |  482;   Dec.  Dig.  §  144.*] 

4.  Appeai.  and  Ebbob  (|  1073*)— Habiclebs 

Ebbob. 

Where,  in  ejectment,  a  demurrer  was  sus- 
tained to  part  of  the  answer  of  defendant  pur- 
chaser praiying  that  bis  improvements  be  made 
a  lien  on  the  land,  and,  on  refusal  to  plead 
further,  a  default  judgment  was  rendered  for 
plaintiff  vendor,  though  there  was  also  a  gen- 
eral denial,  the  judgment  could  not  be  sustain- 
ed on  appeal,  on  the  theory  that,  while  de- 
fendant could  set  off  the  improvements  against 
damages,  defendant  was  not  prejudiced,  since 
only  nominal  damages  were  recovered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4240-4247;  Dec.  Dig.  f 
1073.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; James  T.  Neville,  Judge. 

Action  In  ejectment  by  Peter  H.  Montgom- 
ery against  D.  W.  Gahagan.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

■  This  Is  an  action  in  ejectment,  instituted 
January  15,  1907,  in  tbe  Newton  county  cir- 
cuit court,  to  recover  a  piece  of  ground  In 
tbe  city  of  Seneca  in  that  county,  on  wUcb 
a  flour  mill  was  situated. 

Tbe  defendant  filed  an  answer.  In  which 
he  denied  specially  that  plaintiff  was  enti- 
tled to  possession  of  the  premises,  and  gen- 
erally denied  "each  and  every  allegation  con- 
tained In  said  petition,  except  what  Is  here- 
inafter specially  admitted."    For  further  an- 


swer It  stated  that  the  defendant  was  placed 
In  possession  of  the  premises  under  a  con- 
tract executed  by  plaintiff  to  sell  and  convey 
the  same  to  defendant,  and  set  forth  a  true 
c<4>y  thereof.  It  is  dated  June  30, 1905,  sign- 
ed by  the  plaintiff  and  his  wife  as  parties  af 
the  first  part,  who,  by  its  telrms,  agreed  that. 
If  defendant,  the  party  of  the  second  part, 
should  first  make  the  payments  and  perform 
the  covenants  therein  contained  to  be  k^t 
and  performed  by  him,  they  would  convey 
to  him  the  premises  In  fee,  clear  of  incum- 
brances, by  warranty  deed.  The  defendant 
was  to  pay  the  sum  of  $3,000  In  12  semian- 
nual payments,  due,  respectively,  on  the  1st 
days  of  January  and  July  of  each  year,  be- 
ginning January  1,  1906,  the  last  being  due 
July  1,  1911,  without  interest  It  was  fur- 
ther provided  as  follows:  "And  In  case  of 
the  failure  of  said  party  of  the  second  part 
to-  make  either  of  the  payments  or  perform 
any  of  the  covenants  on  his  part  hereby 
made  and  entered  Into,  this  contract  shall, 
at  the  option  of  the  parties  of  the  first  part, 
be  forfeited  and  determined,  and  the  party 
of  the  second  part  shall  forfeit  all  payments 
made  by  him  on  this  contract,  and  such 
payments  shall  be  retained  by  the  said  par- 
ties of  the  first  part  In  full  satisfaction  and 
tn  full  liquidation  of  all  damages  by  them 
sustained  and  they  shall  have  tbe  right  to 
re-enter  and  take  possession  of  the  premis- 
es aforesaid;  and  It  is  mutually  agreed  by 
and  between  the  parties  hereto  that  in  con- 
struing this  contract  time  shall  be  an  essen- 
tial.'' These  payments  were  evidenced  by 
promissory  notes,  payable  as  stated  above 
The  answer  then  proceeded  to  state  that  tbe 
premises  in  suit  consisted  of  lands  on  which 
was  situated  a  smaU  steam  flouring  mill  In 
a  crude,  unfinished,  and  dilapidated  condi- 
tion, erected  in  1901;  that  it  was  operated 
for  a  year  or  more  and  then  abandoned  for 
about  two  years,  and,  at  the  time  of  its  pur- 
chase by  defendant,  had  so  deteriorated  as 
to  be  almost  valueless;  that  its  abandonment 
by  plaintiff  was  brought  about  by  financial 
embarrassment  due  to  the  incapacity  of  the 
mill  to  earn  a  profit  without  large  Improve- 
ments and  additions  to  its  equipment,  and 
plaintiff  consented  and  agreed  that  the  Im- 
provements must  be  made  before  it  could  be 
successfully  operated;  that  by  reason  of 
these  facts  plaintiff  sold  to  defendant  and 
put  him  In  possession  of  the  mUl  on  deferred 
payments,  without  interest,  and  that  defend- 
ant would  have  to  expend  large  sums  of 
money  In  rebuilding  and  improvements  and 
additions  to  said  mill,  and  It  was  agreed  that 
defendant  would  add  a  complete  and  finish- 
ed corn-milling  plant,  a  large  platform  wagon 
scales  with  dump  and  suitable  shed  over  the 
same,  with  corn  drag  and  wheat  conveyors 
from  said  dump,  and  additional  elevators  In 
tbe  mill;  "that  In  consideration  of  the  im- 
provements and  additions  to  be  made  on  said 
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mill,  and  In  consideration  of  the  very  large 
expenditure  of  money  bj;  the  defendant,  the 
plainUff  sold  to  defendant  the  said  mining 
plant  and  the  land  as  described,  as  aforesaid, 
withont  the  payment  of  any  sum  of  money 
In  advance  by  defendant  to  plaintiff,  It  being 
agreed  and  understood  that  said  Improve- 
ments and  additions  were  absolutely  neces- 
sary to  put  the  mill  in  a  serviceable  condi- 
tion; that  It  was  agreed  and  understood  by 
and  between  the  plalntifT  and  defendant  that 
said  improvements  and  additions  to  be  made 
at  the  cost  and  expense  of  the  defendant 
would  amply  secure  the  plalntifT  for  any  de- 
fault in  the  deferred  payments  of  the  notes 
of  the  defendant,  as  aforesaid;  that  it  was 
agreed  and  understood  by  and  between  the 
plaintiff  and  defendant  that  untU  said  mill 
was  placed  in  a  condition  to  earn  a  profit, 
by  making  the  Improvements  and  additions 
as  aforesaid,  it  would  be  impossible  for  the 
defendant  to  pay  off  and  discharge  and  ex- 
tinguish his  said  notes  or  any  of  them;  that 
the  defendant  did,  on  being  placed  In  posses- 
sion of  the  premises,  as  aforesaid,  by  plain- 
tiff, diligently  proceed  at  once,  in  good  faith, 
to  the  building  and  completion  of  all  the 
aforesaid  Improvements  and  additions,  and 
many  more,  under  the  contract  and  agree- 
ment by  and  between  the  plaintiff  and  de- 
fmdant,  as  aforesaid,  at  his  own  expense, 
and  did,  as  rapidly  as  possible  and  practical 
under  the  circumstances,  put  the  milling 
plant  in  perfect  repair  and  good  order  for 
successful  operation;  that  all  of  said  im- 
provements and  additions  were  made  with 
the  full  knowledge  <and  consent  and  contract 
and  agreement  of  the  plaintiff." 

It  then  set  out  an  itemized  account  of  the 
money  so  expended  between  the  date  when 
defendant  took  possession  of  the  mill  and 
November  2,  1905,  amounting  to  $1,822.08, 
and  stated  that  defendant  had  paid  cash  on 
the  notes,  without  giving  dates  therefor, 
amounting  to  $175,  and  that  the  mill  was 
worth  $2,500  more  than  at  the  time  of  the 
purchase,  and  that  defendant  went  into  pos- 
session and  made  the  said  improvements  by 
the  authority  of  the  plaintiff,  and  did  not 
hold  adversely  to  plaintiff,  but  under  and 
by  authority  from  him,  and  that  there  were 
no  other  writings  between  them  than  the 
contract  and  notes  mentioned.  The  answer 
asked  Judgment  for  the  sum  of  $1,997.90,  the 
amount  of  the  expenditure  for  improvements 
and  cash  paid  on  the  notes,  lees  any  amount 
that  might  be  found  by  the  court  to  be  due 
for  rent,  and  that  the  sum  be  adjudged  and 
declared  a  first  lien  on  the  real  estate  de- 
scribed in  the  petition,  including  the  milling 
plant  thereon,  and  that  plaintiff  be  enjoined 
and  restrained,  "or  that  execution  be  stayed 
by  order  of  record  of  this  court  until  such 
time  as  the  plaintiff  shall  havepald  to  the 
defendant  the  amount  of  his  Judgment  and 
filed  the  receipt  of  the  defendant  therefor 
with  the  clerk  of  this  court;   that  all   of 


defendant's  notes  described  In  the  plaintUTs 
articles  of  agreement  be  canceled  and  for 
naught  held  and  esteemed  by  the  order  and 
Judgment  of  this  coort,  and  for  such  other 
and  further  relief  as  may  be  proper."  The 
plaintiff  then  filed  Its  motion  to  strike  out 
"the  following  portion  of  defendant's  answer, 
viz.,  beginning  with  the  ninth  line  on  tbe 
fourth  page  of  defendant's  answer,  and  in- 
cluding all  the  i)ortlon  following,  except  the 
prayer,  the  same  being  that  portion  of  defend- 
ant's answer  that  attempts  to  diarge  the 
plaintiff  with  the  value  of  improvements," 
for  the  reason,  among  others,  that  it  does 
not  state  facts  snflSdent  to  constitute  a  cause 
of  action,  or  oitltle  the  defendant  to  any  re- 
lief. This  motion  was  overruled  by  the 
court,  and  thereupon  the  plaintiff  applied 
for,  and  the  court  granted,  a  change  of  venue, 
transferring  the  case  to  the  Greene  county 
circuit  court,  where  the  plaintiff  filed  a  de- 
murrer to  the  answer,  which,  omitting  the 
title,  is  in  words  and  figures  as  follows: 
"Now  comes  the  plaintiff  and  demurs  to  the 
defendant's  answer  excepting  the  general  de- 
nial, for  the  following  reasons,  viz.:  (1)  Said 
answer  does  not  state  facts  sufficient  to  con- 
stitute any  cause  of  action  against  plaintiff 
or  any  defense  to  plaintiff's  action.  (2)  Up- 
on the  allegations  of  .defendant's  answer,  the 
plaintiff  is  entitled  to  recovery."  The  demur- 
rer was  thereupon  sustained  by  the  court, 
and,  the  defendant  refusing  to  plead  fur- 
ther, the  court  entered  a  Judgment  by  de- 
fault against  him  and,  proceeding  to  hear  evi- 
dence, found  all  the  Issues  for  plaintiff,  and 
assessed  his  damages  at  one  cent  and  the 
value  of  the  monthly  rents  and  profits  at 
$20  per  month,  and  entered  Jndgmoit  for 
the  possession  of  the  property,  together  with 
the  damages  and  monthly  rental. 

James  H.  Pratt,  of  Neosho,  A.  D.  Bennett, 
of  yinlta,  Okl.,  and  A.  J.  Clarity,  for  appel- 
lant M.  E).  Benton,  Horace  Ruark,  and  Bar- 
ton 3.  Morrow,  all  of  Neosho,  for  respondent. 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1]  1.  The  sustaining  of  the  demur- 
rer so  emasculated  the  answer  that  it  con- 
tained nothing  but  a  general  denial.  This 
constitutes  a  complete  defense  to  the  cause 
of  action  stated  in  the  petition.  It  was 
therefore  error  for  the  court  to  enter  de- 
fault and  proceed  thereon  to  final  Judgment 
while  It  stood  as  a  pleading  in  the  case. 

[2]  The  defendant,  however.  In  the  part  of 
the  answer  held  insufficient  on  demurrer, 
had  pleaded  a  special  defense  inconslst^it 
with  the  general  denial,  in  that  It  set  np 
that  he  was  in  possession  of  the  premises 
under  the  plaintiff  by  virtue  of  a  contract  of 
purchase  which  had  already  become  subject 
to  forfeiture.  In  avoidance  of  this  admis- 
sion, he  pleaded  certain  matters  which  he 
claims  entitled  him  to  rescind  the  contract 
and  to  have  affirmative  relief,  and  he  now 
claims  that  as  to  tliese  matters  the  demar- 
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rer  -was  improperly  sustained,  and  his  real 
defense  eliminated. 

The  first  ground  urged  by  defendant  In 
support  of  this  contention  is  that  the  same 
questions  had  been  prevlooaly  raised  by  mo- 
tion to  strike  out  substantially  the  same 
parts  of  the  same  answer,  and  that  the  over- 
ruling  of  this  motion  constituted  a  final  ad- 
judication of  all  the  anestlons  so  raised. 
Ordinarily  this  result,  by  which  black  may 
be  made  white  and  the  crooked  straight  by 
the  dictum  of  the  court,  can  only  proceed 
firom  a  final  judgment  This  seems  to  a(s 
cord  with  both  the  letter  and  spirit  of  our 
own  practice,  in  which  all  the  decisions  of 
the  court  made  in  course  of  a  trial  are,  if 
questioned,  required  to  be  reviewed  upon  the 
motion  for  a  new  trial,  so  tliat  the  court 
may  then  have  an  opportunity  of  correcting 
and  revising  Its  decisions.  The  question, 
however,  does  not  seem  to  have  been  made 
or  preserved  in  this  record,  where  there  is 
nothing  to  show  that  it  was  brought  to  the 
attention  of  the  court.  The  defendant  might 
have  waived  it,  and  gone  directly  to  the  mer- 
its of  the  controversy.  If  he  did  not  desire 
to  do  tills,  be  could  have  made  his  motion 
to  strike  out  the  demurrer,  or  could  have 
taken  such  other  course  upon  the  record  as 
wonld  apprise  the  court  of  Ills  intention. 
Having  failed  to  do  so,  be  will  not  be  per- 
mitted to  raise  the  question  In  this  court. 
We  do  not  think  that  there  is  anything  in 
tills  inconsistent  with  any  expression  of 
Jndge  Sherwood  in  Baisley  v.  Balsley,  113 
Mo.  644,  650,  21  S.  W.  29,  35  Am.  St  Rep. 
726. 

[S]  2.  nte  contract  of  purchase  under 
which  the  defendant  was  in  possession  pro- 
vided, as  we  liave  seen,  that  if  he  Should 
fail  to  make  any  payments  that  it  required 
it  should,  at  the  option  of  the  vendor,  be 
forfeited  and  determined,  and  the  payments 
theretofore  made  upon  it  should  be  retain- 
ed in  full  satisfaction  of  all  damages  sus- 
tained by  him,  and  that  he  might  re-enter 
and  take  possession  of  the  premises.  The 
exercise  of  this  option  would  thus  extin- 
guish, not  only  the  right  to  charge  tlie  un- 
paid purcliase  price  upon  the  land,  but  also 
his  right  to  damages  up  to  the  time  of  such 
forfeiture  and  re-entry  therefor.  The  an- 
swer pleaded,  in  connection  with  this  con- 
tract, tliat  there  was  a  contemporaneous 
oral  agreement  that  the  defendant  should 
make  certain  improvements,  which  were  nec- 
essary before  the  mill  could  be  operated, 
which,  it  was  agreed,  would  increase  the 
aecurlty  of  the  plaintUf  for  the  deferred  pay- 
jnents  of  the  purchase  price,  and  which  were 
therefore  Intended  for  the  benefit  of  the 
plaintiff  as  well  as  of  the  defendant,  and 
tliat  the  defendant  made  these  improvements 
at  an  expenditure  of  $1,822.98,  and  thereby 
Increased  the  value  of  the  property  to  the 
extent  of  $2,500.  Having  done  this,  he  faU- 
ed  to  make  the  payments  as  they  became 


due,  and  the  plaintiff,  by  this  suit,  lias  exer- 
cised his  election  to  forfeit  the  contract  and 
re-enter  the  premises,  and  now  asserts  that 
he  is  aitltled  to  not  only  the  liquidated  dam- 
ages provided  In  the  contract  amounting  to 
$175  paid  liim  upon  the  purchase  price,  but 
also  to  have  the  Improvements  made  in  com- 
pliance with  the  oral  agreement  This,  he 
says,  is  so  nominated  in  the  obligation; 
while  the  defendant  asserts  that  be  has,  in 
equity,  the  right  to  be  reimbursed  for  the 
improvements  and  have  the  same  charged 
upon  the  body  of  the  property  on  which  they 
were  made.  This  difference  in  opinion  is 
the  foundation  of  the  real  question  in  the 
case.  It  was  directly  presented  by  the  de- 
murrer to  that  part  of  the  answer  stridcen 
out  by  the  court 

At  the  time  the  common  law  of  BSngland 
was  brought  to  this  country  by  our  ances- 
tors, the  action  of  ejectment  was  an  altogeth- 
er fictitious  proceeding,  in  which  the  dam- 
ages  were  nominal  only;  and  It  remained  so 
in  those  states  in  which  the  common  Jaw 
wa's  adopted  until  changed  by  statute.  The 
owner  recovered  his  land  without  being  re- 
quired to  pay  for  improvements,  which  were 
considered  as  annexed  to  the  freehold  and 
passing  v^th  recovery.  Another  remedy  was 
given  tlie  plaintiff  for  his  Injury  by  being 
k^t  out  of  the  premises  in  the  way  of  an 
action  of  trespass  for  mesne  profits.  Sedc- 
wiOs.  o^  Damages  (9th  Ed.)  |  901.  This  ac- 
tion is  a  liberal  and  equitable  one,  which 
will  allow  every  equitable  kind  of  defoise. 
Id.  I  915,  and  note.  Nothing  is  more  rea- 
sonable than  that  the  bona  fide  possessor  of 
land  should  be  reimbursed  out  of  the  t&i- 
tals.  for  valuable  and  permanent  improve- 
ments mado  by  him,  in  good  faith,  while  in 
possession,  with  the  consent  and  at  the  in- 
stance of  the  owner;  and  we  find  that  the 
practice  of  permitting  such  compensation  to 
be  offset  in  actions  for  mesne  profits  has 
prevailed  tioth  in  tills  country  and  in  Eng- 
land for  many  years.  For  instance,  in  Coul- 
ter's Case,  3  Coke,  30,  decided  more  than  300 
years  ago,  it  was  said:  "The  disseisor  shall 
recoup  all  the  damages  which  he  hath  ex- 
pended in  amending  tlie  houses."  And  In 
Vlner's  Abridgment,  title  "Discount,"  case 
3,  it  was  said:  "Damage  of  40  shillings  and 
no  more  was  found  by  the  assize,  because 
the  land  sown  and  the  houses  well  amend- 
ed and  so  recouped  the  damages."  Approach- 
ing nearer  to  our  own-  time,  it  was  said  by 
Kent,  J.,  in  Murray  v.  Oouvemeur,  2  Johns. 
Cas.  (N.  Y.)  438,  1  Am.  Dec.  177:  "As  to 
the  sum  expended  by  the  appellant  for  re- 
Xiairs,  It  may  be  left  for  liquidation  in  an 
action  for  the  mesne  profits,  if  the  respond- 
ents should  think  proper  to  sue  for  the  rents 
and  profits.  The  action  for  mesne  profits 
Is  a  liberal  and  equitable  action,  and  will 
allow  of  every  kind  of  equitable  defense." 
In  our  own  state  tills  right  of  recoupment 
was  not  considered  broad  enough  to  permit 
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the  doing  of  Justice  In  all  cases,  Inasmuch 
as  It  afforded  the  occupant  no  relief,  except 
out  of  the  rents  arid  profits,  while  It  was 
thought  that  la  those  cases  In  which  the  oc- 
cupants make  Improvements  not  only  in  good 
faith,  believing  themselves  to  have  good  ti- 
tle, but  not  having  any  notice  of  the  title  or 
claim  asserted  by  the  true  owner,  they  should 
have  a  broader  and  more  complete  remedy. 
To  meet  this  supposed  want,  the  law  was 
enacted  which  is  now  embodied  in  section 
2401,  and  following,  of  the  Revised  Statutes 
of  1909.  That  this  law  was  not  intended  to 
take  away  any  remedy  that  bad  theretofore 
existed,  but  to  afford  a  more  complete  rem- 
edy out  of  the  body  of  'the  Improved  estate 
in  those  cases  that  come  within  its  provi- 
sions, is  settled  by  numerous  adjudications 
in  this  state.  Mann  v.  Doerr,  222  Mo.  1, 
121  S.  W.  86;'Dawklns  V.  Oriffln,  195  Mo. 
430,  94  S.  W.  525;  Tice  v.  Fleming,  173  Mo. 
49,  72  S.  W.  689,  96  Am.  St  Rep.  479;  Hen- 
derson V.  Langley,  76  Mo.  226;  Fenwldc  v. 
OiU,  38  Mo.  510;  Dothage  ▼.  Stuart.  35  Mo. 
251. 

In  those  Jurisdictions  where  the  recovery 
of  rents  and  profits  in  ejectment  is  permitted, 
the  same  rule  applies  as  in'  actions  for 
mesne  profits  at  common  law.  The  improve- 
ments may  be  recouped  against  the  damages 
recovered  on  account  of  rents  and  profits. 
It  is  recognized  that  this  Is  Just,  because,  in 
most  cases,  as  in  this,  it  Is  the  Improvements 
that  earn  the  rental.  In  cases  arising  un- 
der the  Missouri  statute  to  which  we  have 
referred,  a  separate  suit  must  be  brought, 
according  to  the  practice  there  prescribed, 
to  charge  the  improvements  against  the  land. 
The  statute,  however,  takes  away  no  right 
of  this  character  that  existed  before  the  en- 
actment It  excludes  by  Its  terms  all  actions 
between  vendor  and  vendee  and  between 
landlord  and  tenant,  because  vendees  and 
tenants  have  notice  of  the  titles  of  their  ven- 
dors and  landlords.  It  is  useless  to  specu- 
late here  as  to  what  other  relations,  in  which 
the  common-law  remedy  was  so  allowed,  may 
be  included  In  or  excluded  from  the  terms 
of  this  statute;  bat  one  or  the  other  of  these 
remedies  applies  in  all  cases  in  which  the 
right  existed  at  common  law. 

[4]  WhUe  the  defendant  is  not  entiUed  to 
the  relief  he  asks  in  his  answer,  we  think 
the  facts  stated  constitute  a  good  defense 
against  the  damages  alleged  in  the  petition^ 
The  plaintiff  had,  as  was  his  right,  exercis- 
ed his  election  to  forfeit  the  contract  of 
sale,  instead  of  proceeding  to  collect  the  pur- 
chase price  by  charging  it  upon  the  land, 
which  would  have  permitted  the  defendant 
to  reimburse  himself  for  his  improvements 
out  of  any  surplus  which  might  be  left  aft- 
er satisfying  that  claim.  This  left  no  oth- 
er course  open  to  defendant  than  to  seek, 
somewhere  in  the  proceeding,  compensation 
for  his  improvements,   made  not  only   with 


the  acquiescence  of,  but  under  an  agreement 
with,  the  plaintiff.  He  filed  an  answer  dis- 
closing his  rights,  which  was  held  bad  on 
demurrer;  and,  notwithstanding  his  general 
denial  was  still  left,  a  default  was  entered 
and  immediately  proceeded  upon  to  final 
Judgment  That  this  was  in  direct  disre- 
gard of  the  statute  cannot  be  questioned; 
but  It  is  answered  that  as  only  nominal  dam- 
ages were  assessed  no  substantial  right  of 
the  defendant  was  violated.  It  is  a  suffi- 
cient answer  to  this  to  say  that  the  plain- 
tiff, in  pursuit  of  his  strict  legal  rights,  must 
conform  to  the  remedies  the  law  has  pre- 
scribed as  conditions  to  its  aid. 

The  Judgment  of  the  Greene  county  drcolt 
court  is  accordingly  reversed,  and  the  cause 
remanded  to  be  proceeded  with  in  acoordanoe 
with  this  opinion^ 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  O.,  is  adopted  as  the  oplnUm  of  the 
court.    All  concur. 


liANGSTAPF  V.  OITY  OF  WEIBSTBB 
GROVES. 

(Supreme  Court  of  MisBouri,  Division  No.  1. 
Nov.  30,  1912.) 

1.  ExcEFTions,   Bill   of   ({   66*>— FiLnra— 
Recobd. 

The  Judge's  statement,  at  the  end  of  a  pa- 
per purporting  to  be  a  bill  of  exceptionB,  that 
It  was  allowed,  signed,  sealed,  "filed,  and  made 
a  part  of  the  record,"  does  not  prove  that  fact, 
but  merely  shows  that  it  was  signed  in  proper 
form  and  ready  to  file. 

[Ed.  Note.— For  other  cases,  see  Ezceptiona, 
BUI  of.  Cent  Dig.  §i  94-96;   Dec.  Dig.  I  66?! 

2.  Appeal    and    Ebbob    ({   SSL*)— Rxvixw— 
Bbcobd— Bill  of  Excbpitons. 

Matters  in  the  bill  of  ezceptiona  will  not 
be  reviewed,  unless  it  is  shown  in  the  abstract 
of  the  record  proper  that  a  bill  of  ezceptiona 
was  actually  filed,  as  well  as  signed. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |f  2576-2581,  2{S9&;  Dec 
Dig.  i  581.*] 

3.  Appeal    and    Ebbob    (g    681*)— Rbvixw— • 
Recobd — Motion  fob  New  Tbial. 

Matters  required  to  be  presented  in  a  mo- 
tion for  a  new  trial  will  not  be  reviewed,  un- 
less it  appears  from  the  abstract  of  the  record 
entry  of  the  court  that  such  motion  was  filed 
and  passed  on. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2575-2581,  2699;  Dec 
Dig.  i  581.*] 

Appeal  from  St  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge. 

Action  by  Thomas  Langstaff  against  the 
City  of  Webster  Groves.  Verdict  for  de- 
fendant, which  appeals  from  an  order  grant- 
ing a  new  trial.    Affirmed. 

S.  D.  Hodgdon,  of  Webster  Groves,  and  L. 
A.  Steber,  of  St.  Louis,  for  appellant  R.  H. 
Stevens,  of  Clayton,  and  Watts,-  Gentry  & 
Lee,  of  St  Louis,  for  respondent 
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BROWN,  0.  Thte  la  a  suit  for  ?20,000 
damages  for  personal  Injuries  alleged  to 
have  been  suffered  by  the  plaintiff  from  fall- 
ing off  a  defective  sidewalk  in  defendant 
city.  It  was  instituted  in  tbe  circnlt  court 
for  the  county  of  St  Louis,  from  which  it 
was  removed  to  the  circuit  court  for  the  city 
of  St  Louis,  in  which  the  transcript  was 
filed  February  7,  1908.  The  cause  seems  to 
hare  been  tried  at  the  June  term,  1908,  of 
that  court  The  trial  resulted  in  a  verdict 
for  defendant,  which  was  set  aside  upon  mo- 
tion for  a  new  trial,  upon  the  ground  that 
tbe  court  had  erred  in  giving  Improper  in- 
structions at  defendant's  request  The  ap- 
peal is  taken  from  the  order  sustaining  the 
motion  for  a  new  trial,  as  Is  shown  by  tbe 
short  transcript  filed.  The  abstract  of  the 
record  consists  of  the  certified  transcript  of 
the  proceedings  in  the  circuit  court  for  St 
Louis  county.  It  contains  no  entry  what- 
ever  from  tiie  records  of  tbe  drcnit  court 
tor  the  city  bf  St  Iiouls. 

[1]  Following  the  transcript  Is  what  pur- 
ports to  be  a  "bill  of  exceptions,"  beginning 
as  follows :  "Be  it  remembered  that  on  the 
20th  day  of  April,  1906,  at  the  April  term, 
the  above-entitled  cause  came  on  for  trial 
in  division  No.  4  of  said  court  before  Hon. 
Matt  G.  Reynolds,  Judge,  and  a  Jury,  and 
tbe  following  proceedings  were  had  there- 
in, to  wit"  Then  follows  the  evidmce,  the 
InstmctlonB  of  the  court,  the  verdict  the 
motion  for  a  new  trial,  and  the  statement 
that  It  was  sustained,  and  time  granted  to 
file  a  bill  of  exceptions.  It  then  doses  as 
follows:  "Inasmuch  as  the  above  matters 
and  things  do  not  appear  of  record,  and  in 
order  that  they  may  be  preserved  and  made 
of  record,  and  presented  to  tbe  Supreme 
Court  of  Missouri  for  review,  the  defendant 
tenders  this  its  bill  of  exceptions,  and  prays 
that  the  same  may  be  allowed,  signed,  seal- 
ed, filed,  and  made  a  part  of  the  record  In 
this  cause,  which  is  accordingly  done  this 
20th  day  of  November,  1908,  in  the  October 
term  of  said  court  Matt  G.  Reynolds,  Judge 
of  the  Circuit  Court,  City  of  St  Louis,  State 
of  Missouri,  Division  No.  4."  The  abstract 
contains  nothing  more.  It  will  be  seen  that 
it  does  not  appear  from  it  that  any  order 
was  entered  upon  the  records  of  the  circuit 
court  for  the  city  of  St  Louis  during  the 
progress  of  the  case.  If  the  statement  con- 
tained in  tbe  paper  entitled  "Bill  of  Excep- 
tions," that  a  motion  for  a  new  trial  was 
filed  and  overruled,  would  otherwise  raise 
a  sufficient  implication  of  those  facts,  we 
are  still  confronted  with  the  difficulty  that 
although  the  judge's  statement  at  the  end 
of  the  bill  recites  that  it  was  allowed,  signed, 
sealed,  filed,  and  made  a  part  of  tbe  record 
In  term  time,  this  has  no  tendency  to  prove 
that  fact,  but  merely  shows  that  it  was 
signed  in  proper  form  and  ready  to  file  in 
the  court  whenever  the  ai^Uant  should 
think  proper  to  do  so. 


[2, 3]  Under  the  repeated  decisions  of  this 
court  that  matters  of  exception  will  not  be 
reviewed  here  unless  it  Is  shown  in  the  ab- 
stract of  tbe  record  proper  that  a  bill  of  ex- 
ceptions was  actually  filed,  as  well  as  sign- 
ed, and  that  matters  required  to  be  pre- 
soited  in  a  motion  for  a  new  trial  will  not 
be  reviewed  unless  it  appears  from  the  ab- 
stract of  the  record  entey  of  the  court  that 
such  motion  was  filed  and  passed  on,  the 
only  question  involved  in  this  appeal  is  not 
so  presented  that  we  can  examine  and  deter- 
mine It  Noble  V.  Brlnson,  231  Mo.  640,  132 
S.  W.  1068 ;  Wallace  v.  Libby,  231  Mo.  341, 
132  S.  W.  666,  and  cases  cited.  It  is  seldom 
that  our  attention  has  been  directed  to  a 
more  flagrant  disregard  of  this  rule,  which 
has  been  enforced  with  such  uniformity  that 
there  can  no  longer  be  any  reasonable  ex- 
cuse for  its  violation. 

It  follows  tbat  the  order  and  Judgment 
of  the  circuit  court  granting  a  new  trial 
must  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  te  adopted  as  the  oplni<m  of 
the  court    All  concur. 


STATE  ex  rel,  McDERMOTT  KBALTT  CO. 

et  aL  T.  McELHINNBT,  Judge. 
(Supreme  Court  of  Missouri.    Nov.  26,  1912.) 

1.  Phivatb  RoAoa  (I  2*)— Pbocbsdinos  fob 

ESTABUSHint^TT— PETITIOW. 

Under  Rev.  St  (  10.447,  provldine  that  if 
any  inhabitant  shall  present  a  petition  setting 
forth  that  be  is  the  owner  of  land  and  tbat  no 
public  road  passes  through  or  toucheg  it,  and 
asking  for  the  establishment  of  a  private  road 
at  some  conyenient  point  tbe  court  shall  ap- 
point commissioners,  it  is  not  necessary  that 
the  petition  aver  that  the  petitioner  is  an  in- 
habitant of  the  state,  although  proof  of  that 
fact  is  Jurisdictional. 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Cent  Dig.  ff  3-21;   Dec.  Dig.  i  2.*] 

2.  Pbivaib  Roads  (|  2*)— Pboceedin(»s  fob 

ESTABUSHUBNT— ApPBAL     TO     THB     CIRCUIT 

CouBT— Pboof  or  JuBisDicnoNAL  Facts. 
In  view  of  Rev.  St  1909,  |  4091,  providing 
that  appeals  from  the  county  courts  shall  be 
determined  in  the  manner  governing  appeals 
from  a  justice's  court,  and  Uiat  they  shall  be 
heard  de  novo  in  the  circuit  court,  and  as  an 
appeal  in  a  proceeding  to  establish  a  private 
road  is  not  governed  by  section  10,440,  which 
controls  appeals  In  proceedings  to  establish  pub- 
lic roads,  but  by  section  3956,  providing  that  tBe 
circuit  court  shall  have  jurisdiction  of  all  ap- 
peals from  the  county  court  unless  otherwise 
provided  for,  the  record  of  the  proceeding  to 
establish  a  private  road,  begun  in  a  county 
court,  need  not,  to  confer  jurisdiction  on  the 
circuit  court  to  hear  the  appeal,  show  that  th« 
petitioner  was  a  citizen  of  the  state. 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Cent  Dig.  i|  3-21;    Dec.  Dig.  {  2.*] 

3.  Mandamus    (|    31*) — PaocEEDiNa    with 

Sun. 

As  it  is  not  a  function  of  a  writ  of  manda- 
mus to  direct  tbe  course  of  Judicial  action,  but . 
the  writ  may  issue  to  compel  a  judicial  officer  ' 
to  proceed  with  the  cause,  mandamus  may  issue 
to  a  circuit  court  judge  to  proceed  with  a  cause 
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to  eBtablisli  a  priTate  road,  though  it  is  im- 
proper to  direct  the  appointment  ot  commis- 
Bioners  or  in  any  way  govern  his  action. 

[Ed.  Note. — For  other  cases,  see  Mandamna, 
Cent  Dig.  i|  74,  76;  Dec.  Dig.  |  31.*] 

In  Banc.  Original  application  for  manda- 
mus by  Uie  State,  on  the  relation  of  the  Mc- 
Dermott  Realty  Ck>mpany  and  another, 
against  John  M.  McBlMnney,  as  Judge  of 
the  Olrcult  Court  of  St  Loula  County.  Per- 
emptory writ  issued. 

Saba  C  McAtee,  of  Clayton,  for  relators. 
Boyle  &  Priest,  of  St  liOuis,  and  J.  0.  Kis- 
kaddon,  A.  E.  Ij.  Gardner,  and  R.  H.  Stevens, 
all  of  Clayton,  for  respondent 

KENNISH,  J.  This  Is  an  original  pro- 
ceeding In  mandamus,  the  purpose  of  which 
Is  to  obtain  a  writ  from  this  court,  com- 
manding the  respondent,  as  Judge  of  the 
circuit  court  of  St  Loula  county,  to  assume 
Jurisdiction  of  a  proceeding  pending  in  his 
said  court  on  appeal  from  the  county  court 
of  said  county.  In  which  relators  are  seek- 
ing to  establish  a  private  road,  and  also 
commanding  him  to  appoint  commissioners 
to  lay  out  said  road  and  assess  damages 
therefor.  Upon  the  filing  of  tiie  petition  an 
alternative  writ  was  Issned,  and  in  due  time 
respondent  made  return  thereto.  Relators 
filed  a  motion  for  Judgment  on  the  plead- 
ings, and  the  cause  has  been  submitted  for 
decision  on  the  Issues  of  law  thus  made. 

The  substance  of  the  allegations  of  relat- 
ors' petition,  briefiy  stated,  is  as  follows:  On 
August  22,  1910,  they  filed  in  the  county 
court  of  St  Louis  county  a  petition  for  a 
private  road.  That  petition  alleged  that  re- 
lator McDermott  Realty  Company,  a  domes- 
tic corporation,  was  the  owner,  and  that  re- 
lator John  W.  Bellalrs  was  the  lessee,  of  a 
tract  of  land  therein  described,  located  In 
said  county,  and  that  no  public  road  passed 
through  or  touched  said  tract  of  land,  and 
prayed  that  a  private  road  be  opened  from 
said  tract,  through  and  over  the  lands  of 
the  United  Railways  Company  and  others,  to 
Marine  avenue,  a  public  road  in  said  county. 
Upon  a  hearing  In  the  county  court  the  peti- 
tion was  denied  and  petitioners  appealed  to 
the  circuit  court  The  respondent,  as  Judge 
of  the  circuit  court,  heard  the  cause  on  ap- 
peal, made  a  finding  In  favor  of  petitioners, 
adjudged  that  the  i>etltlon  should  be  granted, 
and  remanded  the  cause  to  the  county  court 
for  further  proceedings  therein.  After  the 
cause  was  so  remanded,  the  United  Railways 
Company  Instituted  a  suit  In  this  court  to 
prohibit  the  Judges  of  the  county  court  from 
taking  further  cognizance  of  the  cause.  This 
court  held  in  that  suit  that  the  county  court 
did  not  have  Jurisdiction  of  the  proceeding, 
for  the  reason  that  the  appeal  to  the  circuit 
court  gave  the  latter  court  exclusive  Juris- 
diction, on  a  trial  de  novo,  to  take  all  ac- 
tion necessary  to  a  complete  determination 


and  disposition  of  the  proceeding.  See  State 
ex  rel.  v.  WIethaupt  et  al.,  238  Mo.  156,  142 
S.  W.  323.  The  United  Railways  Company 
also  prosecuted  an  appeal  to  this  conrt  from 
the  Judgment  of  the  circuit  court  remanding 
the  cause  to  the  county  court  On  motion  of 
appellees  (relators  herein),  that  appeal  was 
dismissed  because  no  final  Judgment  bad 
been  entered  In  the  circuit  court  and  the  ap- 
peal was  therefore  premature.  The  appel- 
lant filed  a  motion  to  set  aside  tlie  order  dis- 
missing the  appeal,  and  that  motion  was 
overruled  by  this  conrt.  See  McDermott 
Realty  Co.  v.  United  Rys.  Co.,  240  Mo.  146, 
144  S.  W.  103.  After  this  court  had  granted 
the  writ  of  prohibition  against  the  connty 
court  and  had  dismissed  the  appeal  of  the 
United  Railways  Company,  respondent  made 
and  entered  of  record  an  order  vacating  so 
much  of  the  former  Judgment  of  the  'drcult 
court  as  purported  to  remand  the  proceeding 
to  the  county  court,  and  thereupon  appointed 
commissioners  to  mark  out  the  road  and  as- 
sess the  damages.  The  conimlsslonera  laid 
out  the  road,  assessed  damages,  and  made 
their  report  to  the  court,  to  which  report  the 
United  Railways  Company  filed  exceptions. 
Respondent  sustained  the  exceptions  and  set 
aside  the  report,  on  the  ground  that  the  i>ro- 
ceedlngs  of  said  commissioners  were  Irregu- 
lar and  not  according  to  law.  The  petition- 
ers thereupon  filed  a  moUon  to  again  refer 
the  matter  to  the  same  commlsslcmers  or 
to  appoint  new  commissioners  to  lay  out 
the  road  and  assess  the  damages.  This  mo- 
tion was  overruled,  respondent  giving  as  a 
reason  for  such  ruling  that  the  court  was 
without  Jurisdiction  to  proceed  in  the  case. 
No  further  steps  were  taken,  and  the  cause 
thus  remained  on  the  docket  when  the  alter- 
native writ  her^n  was  Issued.  The  prayer 
of  the  petition  is  that  a  writ  of  mandamus 
be  issued,  commanding  respondent  to  again 
assume  Jurisdiction  of  the  cause  and  make 
an  order  appointing  new  commissioners  to  lay 
out  the  road  and  assess  damages  or  refer  the 
matter  to  the  former  commissioners  for  the 
performance  of  such  duties. 

After  setting  out  the  history  of  the  litiga- 
tion substantially  as  stated  in  the  petition, 
respondent  alleges  in  the  return  that  the  term 
of  the  circuit  court  at  which  It  was  adjudged 
by  him  that  be  was  without  Jurisdiction  to 
proceed  further  has  long  since  adjourned; 
that  said  Judgment  stands  In  full  force  and 
effect  and  no  appeal  has  ever  been  takoi 
therefrom.  It  Is  also  alleged  In  the  retom 
that :  "It  does  not  appear  by  or  In  the  peti- 
tion of  said  relators  for  a  private  road,  or 
In  any  of  the  records  or  proceedings  of  the 
said  county  court  In  said  cause,  that  tbe 
relators  and  petitioners  were  inhabitants,  or 
that  either  of  them  was  an  inhabitant,  of 
this  state,  at  the  time  of  presenting  said  peti- 
tion to  said  county  court,  or  at  any  other 
time." 


*For  otlttr  ca^u  see  ume  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  SerlM  A  Rep'r  ladozaa 


Digitized  by 


Google 


MoJ 


STATE  T.  McKLHINNET 


459 


Belatora  contend:  First,  that  respondent, 
as  Judge  of  the  drcuit  court  of  St  Lduls 
connty,  has  Jnrlsdlctlon  to  hear  and  deter- 
mine the  canse;  and,  second,  that  they  are 
entitled  to  relief  by  the  peremptory  writ  of 
mandamus  of  this  court.  Both  of  these  con- 
tentions are  controverted  by  respondent 

[1]  I.  In  overruling  the  motion  for  the  ap- 
pointment of  new  commissioners,  the  court 
made  and  entered  of  record  the  following 
ord^ :  "Ordered  by  the  court,  after  due  and 
fall  consideration  of  the  motion  heretofore 
filed  to  appoint  other  commissioners,  that 
the  said  motion  be  and  the  same  Is  hereby 
denied  upon  the  ground  that  the  petition 
filed  herein  does  not  state,  and  the  record  of 
the  county  court  does  not  show,  that  the 
petitioners  are  Inhabitants  of  the  state,  and 
this  court  Is  therefore  without  jurisdiction 
to  proceed  farther."  We  are  of  opinion  that 
the  circuit  court  was  not  without  Jurisdic- 
tion, and  for  the  reasons  following: 

It  Is  provided  by  section  10,447,  Revised 
Statutes  1909,  that:  "If  any  inhabitant  of 
this  state  shall  present  a  petition  to  the  coun- 
ty court  of  the  proper  county,  setting  forth 
that  he  or  she  Is  the  owner  of  a  tract  or  lot 
of  land  in  such  county,  or  In  an  adjoining 
county,  and  that  no  public  road  passes 
through  or  toudtes  It,  and  asking  for  the  es- 
tablishment of  a  private  road  from  his  or 
her  premises,  to  connect  with  some  public 
road  of  the  county  In  which  the  proceedings 
are  had,  at  some  convenient  point,  and  shall 
describe  the  place  where  said  road  Is  desired, 
and  the  width  desired,  the  court  shall  ap- 
point three  disinterested  commissioners  to 
view  the  premises  and  to  mark  out  the  road, 
and  to  assess  the  damages  to  the  owner  or 
owners  of  the  land  through  which  it -will 
pass." 

It  will  be  observed  that,  although  the  stat- 
ute expressly  designates  what  facts  shall  be 
set  forth  in  the  petition.  It  does  not  require 
that  It  shall  thus  appear  that  the  petitioner 
is  an  inhabitant  of  this  state.  While  the 
right  to  a  private  road  Is  conferred  only  ui>- 
on  "any  Inhabitant  of  this  state,"  and  there- 
fore the  record  should  show  that  the  peti- 
tioner Is  such  an  inhabitant.  It  Is  not  es- 
sential that  suCb  fbct  should  appear  in  the 
petition.  Snoddy  v.  County  of  Pettis,  45  Mo., 
loc.  dt  363;  Fisher  v.  Davis,  27  Mo.  App., 
loc  dt  325.  In  the  Snoddy  Case,  supra,  this 
court  said:  "It  is  claimed  that  these  proceed- 
ings were  erroneous:  First,  because  the  peti- 
tion does  not  show  that  twelve  of  its  sign- 
ers were  householders  of  the  township,  etc. 
'nie  statute  is  express  that  It  must  be  signed 
by  that  number  of  householders,  etc.,  three 
of  whom  shall  be  of  the  inmiedlate  neighbor- 
hood of  the  road.  But  it  does  not  say  that 
they  shall  be  so  described  In  the  petition;  and. 
If  they  were  so  described,  it  would  have  been 
no  evidence  of  the  fact"  And  In  the  case  of 
Fisher  v.  Davis,  supra,  dismissing  the  ques- 
tion of  the  sufficiency  of  a  petition  for  a 


private  road,  the  court  said:  "We  can  find 
no  warrant  for  the  assumption  that  the  qual- 
ification of  the  petitioners  must  be  recited 
in  the  body  of  the  petition.  That  Is  a  matter 
of  evidence  to  be  determined  by  the  court,  on 
the  hearing  of  the  petition." 

[2]  The  statutory  requirement  as  to  the 
inhabitancy  of  the  petitioners  not  being  al- 
leged in  the  petition,  was  It  essential  to  the 
jurisdiction  of  the  circuit  court  that  it  should 
have  appeared  in  the  record  of  the  county 
court?  We  think  not  The  statutory  provi- 
sions applicable  to  an  appeal  from  a  Judg- 
ment of  the  county  court,  in  a  case  for  the 
establishmoit  of  a  public  road,  are  radically 
difFerent  from  those  governing  an  appeal  in 
a  case  for  the  eetablishment  of  a  private 
road,  and  consequently  decisions  as  to  the  ef- 
fect of  an  appeal  under  one  proceeding  are 
correspondingly  inapplicable  to  a  case  under 
the  other.  In  a  public  road  case  no  appeal 
is  allowed  unless  the  petition  Is  sustained  in 
the  county  court,  and  even  then  the  entire 
cause  Is  not  removed  to  the  appellate  court, 
nor  does  the  appeal  operate  as  a  supersedeas 
of  the  Judgment  of  the  county  court  Section 
10,440,  R.  8. 1909;  State  ex  reL  v.  Wlethaupt 
et  al.,  238  Mo.  165,  142  8.  W.  323.  In  such 
case  it  may  well  be  said  that  such  Jurisdic- 
tional facts  should  appear  of  record  In  the 
county  court.  On  the  other  hand,  either  par- 
ty is  entitled  to  an  appeal  in  a  private  road 
case,  from  any  Judgment  or  order  of  the 
county  court  not  expressly  prohibited  by  law 
(section  3956,  R.  S.  1909;  OolvUle  v.  Judy, 
73  Mo.  651;  State  ex  rel.  v.  Wlethaupt  et  al., 
supra),  and  the  effect  of  such  an  appeal  (sec- 
tion 4091,  R.  S.  1909)  la  that  "the  appellate 
court  shall  thereupon  be  possessed  of  such 
cause,  and  shall  proceed  to  hear  and  deter- 
mine the  same  anew,  and  in  the  same  manner 
as  if  such  cause  had  originated  in  such  ap- 
pellate court,  without  regarding  any  error, 
defect  or  Informality  In  the  proceedings  of  the 
county  court"  A  consideration  of  these  sev- 
eral provisions  makes  it  apparent  that  in  a 
private  road  case  the  county  court,  by  its 
Judgment,  might  cut  off  the  proceedings  In 
that  court  before  the  petitioner  reached  the 
stage  of  making  proof  of  the  Jurisdictional 
facts,  or  might,  after  hearing  the  evidence, 
make  an  adverse  finding  as  to  such  facts, 
^d  it  would  be  a  most  unreasonable  con- 
struction of  the  law  to  hold  that,  although  an 
appeal  from  such  Judgment  would  remove  the 
case  to  the  circuit  court  for  trial  de  novo, 
yet,  because  proof  of  certain  Jurisdictional 
facts  and  a  finding  accordingly  were  not 
shown  by  the  record  of  the  lower  court,  the 
appellate  court  was  without  Jurisdiction  of 
the  cause.  The  statute  (section  4091,  S.  S. 
1909),  In  providing  that  the  appellate  court 
shall  proceed  to  hear  and  determine  the  case 
"in  the  same  manner  as  if  such  cause  had 
originated  In  such  appellate  court,"  was  evi- 
dently Intended  to  prevent  such  an  unrea- 
sonable  result     In   appeals   from   Inferior 
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courts,  where  provtslon  tor  an  nnrestrlcted 
trial  de  novo  Is  made,  it  Is  well-recognized 
law  that  the  Judgment  appealed  from  Is  va- 
cated, and  any  finding  of  fact  in  the  lower 
court,  although  of  record,  does  not  dispense 
with  proof  of  such  fact  on  appeal.  The  case 
on  appeal  stands  for  trial  anew,  and  the  ap- 
pellant has  the  right,  and  it  is  Incumbent  on 
bim,  to  make  proof  of  every  material  fact 
necessary  to  entitle  him  to  Judgment  Nor  is 
it  material  at  what  stage  of  the  proceedings 
such  proof  be  made,  for  if  made  at  any  stage, 
and  a  finding  to  that  effect  is  shown,  that 
is  all  that  is  necessary.  In  the  case  of  Chand- 
ler T.  Readhig,  129  Mo.  App.,  loc.  dt  70,  107 
S.  W.  1041,  discussing  this  subject,  the  court 
said:  "As  Jurisdiction  attached  to  hear  and 
determine  the  cause  by  the  filing  of  the  pe- 
tition and  the  service  of  notice  on  defendant, 
we  think  it  was  immaterial  at  what  stage  of 
the  proceedings  the  court  found  the  road  pro- 
posed was  a  road  of  necessity,  or  that  peti- 
tioner was  an  inhabitant  of  Pike  county.  It 
is  enough  to  know  that  the  court  found  these 
facts  affirmatively  at  some  stage  of  the  pro- 
ceedings; they  were  found  and  are  recited  in 
its  final  Judgment;  this  is  sufficient." 

For  the  foregoing  reasons  we  have  conclud- 
ed it  was  not  essential  to  the  Jurisdiction  of 
the  circuit  court  that  it  should  have  appear- 
ed either  in  the  petition  or  in  the  record  of 
the  county  court  that  the  petitioners  were  In- 
habitants of  this  state,  and  further  that  the 
circuit  court  was  possessed  of  complete  Juris- 
diction to  proceed  to  hear  and  determine  the 
cause. 

[I]  II.  The  question  remains:  Are  the  re- 
lators entitled  to  a  peremptory  writ  as  pray- 
ed tor? 

We  have  held  that  the  circuit  court  was 
possessed  of  Jurisdiction,  and  as  respondent 
refused  to  appoint  new  commissioners  and 
did  not  proceed  with  the  cause,  and  as  no 
final  Judgment  from  which  an  appeal  would 
lie  was  entered,  relators  are  entitled  to  re- 
lief. State  ex  rel.  Kansas  Oty  v.  Field,  107 
Mo.,  loc.  dt  450,  17  S.  W.  896.  The  alterna- 
tive writ  conmianded  that  the  respondent 
"assume  Jurisdiction  of  the  cause  of  petition- 
ers in  their  application  for  a  private  roadway 
of  necessity  and  make  an  order  appointing 
new  commissioners,  with  like  powers  and 
duties  as  the  former  commissioners,  or  to  or- 
der the  former  commissioners  to  again  proceed 
with  the  duties  enjoined  upon  them  in  their 
order  of  appointment  or  show  cause,"  etc. 
It  is  not  the  function  of  a  writ  of  mandamus 
to  direct  the  course  of  Judicial  action  in  a 
given  cause,  but  the  writ  may  Issue  to  compel 
a  respondent,  clothed  with  Judidal  power, 
to  proceed  with  the  cause.  The  alternative 
writ  commanded  action  in  excess  of  that  au- 
thorized in  this  proceeding,  and  therefore  a 
peremptory  writ  should  be  Issued,  command- 
ing respondent,  as  Judge  of  the  circuit  court 
of  St.  Louis  county,  to  assume  Jurisdiction  of 


the  cause  and  to  proceed  in  the  exercise 
thereof  to  final  Judgment 

It    Is    so    ordered.      All    concur,    except 
WOODSON,  J.,  not  sitting. 


LAOLECDE-CHKISTY     CLAT     PRODUCTS 
CO.  V.  CITT  OF  ST.  LOUIS  et  aL 

(Snpreme  Court  of  Missouri,   Division   No.  2. 
Nov.  13^  1912.    Rehearing  Denied  Dec. 
10,  1912.) 

1.  MumciFAL     CoBPoaATioiiB     (f     654*)  — 

StEEBTS— EVIDENCK    OF   USEB— IKJUNCTIOW— 

Removai.  or  Obstbuctions. 

Evidence,  in  an  action  to  enjoin  the  re- 
moval of  obstructions  from  a  street  keld  to 
show  that  from  1862  to  1890  the  street  was 
a  public  highway  which  was  fenced  and  had  a 
weU-defined  track  over  which  the  public  travel- 
ed, though  in  bad  weather  it  was  almost  or  en- 
tirely impassable  for  loaded  wagons. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  I  1428;  Dec.  Dig.  { 
654.*] 

2.  HioHWATB  (J  28*)— EsTABLiBmainv— Smr- 
nciBNOT  OP  rtrmoN. 

An  order  of  the  county  conrt  estabUshing 
a  road  was  void  where  the  petition  was  signed 
only  by  8  persons  instead  of  12,  as  required 
by  law. 

lEd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  il  40-46;    Dec.  Dig.  |  28.*} 

3.  MUNICIFAX       CoBPORATIOira       (|      664*)  — 

STSEKTB— ESTABLiaHlfENT— EVIDENOB. 

In  an  action  to  enjoin  the  removal  of  ob- 
atructions  from  a  street,  a  void  order  made  by 
the  county  several  years  before  and  establish- 
ing a  public  road,  now  such  street  was  ma- 
terial to  show  demand  for  the  road  at  that 
time,  the  county  court's  opinion  tbereou,  and 
that  the  route  was  practical. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  1428;  Dec  Dig.  | 
654.*] 

4.  Highways  (|  6*)— Estabushmsnt  bt  Use. 

The  use  of  a  road  for  10  years,  with  the 
acquiescence  of  the  owner,  makes  it  a  valid 
road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  8,  9;    Dec.  Dig.  |  6.*] 

0.  municipai.     cobfobationb     (|     647*)  — 

Stbeetb— Title. 

Under  St  Louis  Scheme  of  Separation. 
{  10,  providing  that  the  interest  of  the  county 
m  public  roads  should  vest  In  the  dty,  title  to 
a  road  established  by  use  vested  in  the  city. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  8  1420;  Dec.  Dig.  i 
647.*) 

6.  Municipal     Cobpobatioks     (|     657*)  — 
Streets— Abandonment  bt  Nonube. 

Rev.  St  1909,  |  10,446.  providing  that  non- 
user  by  the  public  for  10  years  continuously  of 
any  public  road  shall  be  an  atwindonment  of 
the  same,  does  not  apply  to  dty  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  722,  844.  1429. 
14»6;    Dec.  Dig.  i  657.*] 

7.  MUNICIPAI,        COBFOBATIONB         (|     657*)   — 
STREKTS— ABANnONMEHT. 

The  right  of  city  and  public  to  the  use  of 
a  street  was  not  lost  by  abandonment  or  ad- 
verse possession,  though  the  street  was  in  the 
possession  of  individuals  for  more  than  10 
years,  and  though  the  street  commissioner  de- 
clared it  not  a  street,  and  the  dty  by  ordinance 
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condemned  a  right  of  way  for  the  purpose  of 
laying  sewers  and  water  pipes. 

[Ed.  Mote. — For  other  cases,  see  Municipal 
CoTDonitions,  Cent.  Dig.  U  722,  844,  1^, 
iMi    Dec.  big.  i  667.*] 

Appeal  from  St.  Louis  CSiicuit  Court;  Moses 
N.  Sale,  Judge. 

Action  by  the  Laclede-Chrlsty  Clay  Frod- 
ncts  Company  against  the  City  of  St  Louis 
and  others.  E^om  a  decree  for  plaintiff,  de- 
fendants appeaL  Reversed  and  remanded, 
with  directions. 

This  case  involves  the  question  as  to 
whether  Sulphur  avenue,  running  south 
from  Manchester  avenue  to  Wilson  avenue 
in  the  city  of  St.  Louis,  a  distance  of  about 
1,800  feet,  is  a  vaUd  street  The  plaintiff, 
about  two  years  before  the  trial,  constructed 
a  building  luiown  as  the  shipping  shed,  ex- 
tending from  the  west  to  a  point  10  feet 
within  the  alleged  street  It  also  built  a 
brick  kiln  38  feet  in  diameter  on  the  street 
The  city  was  proceeding  to  remove  those 
structures  as  obstructions  to  the  street  when 
the  suit  was  begun  to  enjoin  such  action  on 
the  part  of  the  city.  The  decree  was  for  the 
plaintiff,  and  the  Injunction  was  made  per- 
petual.   The  city  has  appealed. 

The  river  Des  Peres  crosses  the  alleged 
street  about  700  feet  south  of  Manchester 
avenue.  Appellant  claims  that  Sulphur  ave- 
nue has  been  traveled  as  a  public  highway 
since  1862  until  within  the  last  few  years, 
while  the  respondent  claims  that  it  was  nev- 
er a  defined  and  recognized  line  of  public 
travd,  but  that  such  travel  as  there  was  on 
or  near  that  portion  south  of  the  river  was 
the  random  and  irregular  travel  such  as 
occurs  ad  libitum  over  open  land,  and  not 
confined  to  a  definite  track;  and  that  the 
travel  north  of  the  river  was  of  the  same 
'Character   except  in   dry   weather. 

Our  attention  is  called  to  the  language 
used  by  the  learned  trial  Judge  during  the 
trial,  as  follows:  "I  am  very  much  im- 
pressed with  what  evidence  I  have  heard  so 
far  that  the  use  that  was  made  of  that  road 
ought  not  to  be  dignified  by  calling  It  a 
user.  There  never  was  any  use  of  that  road 
any  more  than  there  was  of  any  open  land 
in  the  county  over  which  people  might 
drive;  there  never  was  any  road  there,  and 
never  was  any  public  work  done  on  it,  and 
absolutely  the  only  thing  from  the  testimony 
that  would  lead  anybody  to  suppose  that 
there  was  a  road  there  was  the  fact  that 
there  was  a  bridge  across  the  river  Des 
Peres."  Owing  to  that  claim  made  by  the 
plaintiff  and  the  above  language  of  the  trial 
court,  we  will  state  at  some  length  what 
are  the  conceded  facts  or  facts  established 
by  the  evidence  for  the  plaintiff. 

On  July  24,  1862,  the  territory  through 
which  the  street  runs  was  outside  the  city 
and  in  St  Louis  county.  The  county  court 
of  that  county  on  that  date  made  an  order 
establishing  the  road  under  the  name   of 


Cheltenham  avenue,  now  the  street  In  con- 
troversy, 30  feet  wide  on  the  line  between 
lots  12  and  13  in  Graham's  subdivision  of 
the  Sulphur  Springs  tract  Lot  13  is  on  the 
east  and  lot  12  on  the  west  That  order  was 
void  by  reason  of  the  fact  that  the  i>etltion 
on  which  It  was  based  was  signed  by  only 
8  persons  Instead  of  12  as  the  law  required, 
and  It  was  void  for  other  reasons  not  neces- 
sary to  mention.  In  180S  Samuel  Hambleton 
and  James  Green  purchased  lot  IS  from 
Thomas  Allen.  There  were  at  that  time  sev- 
eral railroad  tracks  crossing  the  property 
near  the  north  end,  and  other  tracks  have 
been  built  since.  Mr.  Green,  who  is  the 
president  of  the  plaintiff  company  and  has 
been  in  business  on  that  land  ever  since 
1^,  testified  that  he  knew  the  land  since 
about  two  years  before  his  purchase  in 
1866,  and  that  there  was  then  "a  Uttle  bit 
of  a  country  road  over  there,"  and  that  it 
was  fenced  on  both  sides  from  Mandiester 
avenue  to  Wilson  avenue  with  good  fences — 
plank  fences — except  that  the  part  on  the 
east  side  north  of  the  river  was  a  hedge 
fence.  About  the  time  the  road  was  opened, 
a  bridge  was  built  by  the  county  across  the 
river  Des  Peres.  The  following  instrument 
was  read  in  evidence:  "Cheltenham,  Mo., 
May  20,  1866.  To  the  Hon.  John  U.  Long, 
St  Louis,  Mo. — We,  the  undersigned  citi- 
zens of  Cheltenham,  do  petition  the  honor- 
able county  court  of  St  Louis  county,  Mo., 
to  widen  ttie  space  between  the  bridge  and 
the  fence  of  the  new  road  at  Cheltenham  so 
that  the  stock  can  have  easy  access  to  the 
water" — which  was  signed  by  Charles  D. 
Devlin  and  six  others. 

The  following  was  also  In  evidence:  "St. 
Louis,  June  25th,  1866.  To  the  Honorable 
County  Court  of  St  Louis  County — Gentle- 
men: The  undersigned  petitioners,  having 
been  notified  to  remove  their  fence  from  the 
stone  hutments  of  the  bridge  across  river 
Des  Peres  on  county  road  at  Cheltenham, 
Cheltenham  avenue,  would  most  respectful- 
ly beg  leave  to  state  if  they  should  be  re- 
quired by  your  honorable  body  to  remove  the 
fence  it  would  be  almost  Impossible  for  them 
to  protect  their  property  from  trespass  of 
their  neighbors'  cattle.  They  would  have  to 
erect  fiood  gates,  which,  In  our  opinion, 
would  wash  away  at  every  freshet  of  the 
river,  which  rises  and  falls  very  rapidly, 
and  a  very  large  quantity  of  drift  floats 
down  the  river  at  every  heavy  rain,  and 
consequently  would  carry  away  any  gate  we 
could  possibly  construct ;  and,  we  would  fur- 
ther state  the  removing  of  our  fence  would 
not  benefit  any  person  in  the  neighborhood, 
and  the  majority  of  the  petitioners  who  ask 
for  the  removal  of  the  fence  are  not  prop- 
erty holders,  and  as  we  believe  the  petition 
was  gotten  up  for  the  express  benefit  of 
Mr.  Charles  Devlin,  and  your  petitioners 
would  most  respectfully  ask  your  honorable 
body  to  allow  our  fences  to  remain  as  it  now 
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Is.  If  granted  tbeir  request,  they  will  ever 
pray,  etc.  [Signed]  Samuel  Hambleton. 
James  Green.    Charles  M.  Field." 

Also  this  report:  "Office  Gent  Road 
Supt,  Sept.  3,  1866.  To  the  Hon,  County 
Court  of  St  Louis  County — Gentlemen :  The 
petition  of  Charles  Devlin  and  others  at 
Oheltoiham,  St  liOuis  county,  for  widening 
Cheltenham  avenue,  at  the  crossing  of  the 
river  Des  Peres  so  that  the  stock  can  have 
easy  access  to  the  water  has  been  referred 
to  me,  Samuel  Hambleton,  James  Green  and 
Chas.  M.  Field,  having  joined  their  fences 
and  the  wing  walls  of  the  bridge  across  the 
said  river  together,  have  been  notiHed  to  re- 
move their  fences  from  the  property  of  the 
county,  whereupon  the  said  Samuel  Hamble- 
ton, James  Green  and  Chas.  M.  iTleld  have 
filed  their  petition  for  allowing  their  fences 
to  remain  as  they  are,  which  having  also 
been  referred  to  me  by  your  order,  I  have 
examined  the  place  of  complaint  and  beg 
leave  to  report  as  follows :  Cheltenham  ave- 
nue is  SO  feet  wide,  and  the  bridge  is  in 
the  middle  of  the  road;  the  bridge  and  wing 
walls  occupy  26.4  feet  in  width,  so  that  1.9 
feet  space  will  be  left  between  the  wing 
walls  and  the  fences  to  give  the  stock  access 
to  the  water  in  case  the  fences  should  be  re- 
moved; this  narrow  space  is,  in  my  opinion, 
Insufficient  for  stock  to  strain  itself  through 
the  narrow  space  into  the  said  river.  No 
stock  of  any  kind  can  go  back  easy,  be- 
cause the  river  bank  is  too  steep  and  the 
space  between  the  wing  walls  too  narrow. 
If  Cheltenham  avenue  would  be  40  feet  wide 
I  slioald  recommend  the  opening  of  the  said 
river,  but  as  the  width  is  only  30  feet  and 
the  stock  cannot  get  an  easy  access  to  the 
water,  I  respectfully  recommend  to  allow 
the  fences  to  remain  as  they  are.  Respect- 
fully, your  obedient  servant,  John  Alt,  Genl. 
Road  Superintendent" 

Also  the  following:  "St  Louis,  January, 
23rd,  1875.  To  the  Hon.  County  Court  of  St 
Louis  County — Gentlemen :  We,  the  undersign- 
ed citizens  and  property  owners  of  Central 
township,  petition  your  honorable  body  to 
grant  your  disposition  regarding  the  grading 
of  Cheltenham  avenue  from  the  Old  Manches- 
ter road  to  tlie  New  Manchester  road" — ^whlch 
was  signed  by  the  Laclede  Fire  Brick  Compa- 
ny, by  James  Green,  president,  and  by  45 
others. 

And  this  report: 

"County  Engineer's  Office,  February  22, 
1875.  Hon.  County  Court,  St  Louis  County 
— Gentlemen :  I  beg  leave  to  report  the  fol- 
lowing upon  this  petition  referred  to  me,  of 
Charles  B.  Gratiot  et  aL,  for  the  grading  of 
Cheltenham  avenue.  The  avenue  has  a  width 
of  only  30  feet,  and  is  about  a  mile  In  length 
connecting  the  Market  street  road  at  Chelten- 
ham, with  the  Old  Manchester  road,  near  the 
Watson  road.  It  passes  over  very  rough 
and  steep  ground,  and  to  excavate  it  even 
to  very  steep  grades  will  require  quite  a 
large  amount  of  work.  A  new  bridge  also 
will  liave  to  be  built  over  the  river  Des 


Peres,  as  the  present  one  will  not  be  ade- 
quate if  the  avenue  Is  to  be  improved.  The 
following  Is  an  estimate  of  the  approximate 
cost  of  improving  said  avenue,  as  called  for 
in  the  petition,  viz.: 

Elxcavation.  14,000  en.  yds.  at  20  cts.  $2,800  00 
Bridge  &  colvert  masonry  300  perches 

atS5 1,800  00 

66  lineal  feet  of  new  snpeistructure, 

at$12 67200 

$4,972  00 

"As  this  road  is  under  the  control  of  the 
general  road  superintendent,  I  am  unable  to 
say  whether  this  amount  can  be  spared  at 
the  present  time  from  his  appropriation  to 
be  applied  to  the  improvement  petitioned  for. 
Respectfully,  yours  obediently,  John  G.  Kelly, 
County  Engineer." 

Also  the  following:  "Office  General  Ro«d 
Superintendent.  St  Louis,  April  19,  1875. 
To  the  Hon.  County  Court — Gentlemen:  Re- 
specting the  Inclosed  petition  of  Charles  B. 
Gratiot  et  al.,  for  the  grading  of  Cheltenham 
avenue,  I  have  the  honor  to  report  as  fol- 
lows:' This  avenue  runs  from  the  Manches- 
ter road  at  Cheltenham  station  to  the  Old 
Manchester  road,  near  its  intersection  with 
the  Watson  road,  and  is  about  one  mile  in 
length.  If  proi>erly  graded  it  would  no  donbt 
become  an  Important  thoroughfare,  but  at 
present  it  Is  nearly  Impassable  for  loaded 
teams.  The  proposed  improvement,  accord- 
ing to  the  estimate  of  the  county  engineer, 
would  cost  in  round  figures  the  sum  of 
$5,000.00  dollars,  which  estimate  is  based 
upon  a  maximum  grade  of  7.6  feet  in  100 
feet,  and  a  clear  width  of  24  feet,  which 
still  would  leave  the  road  in  an  unsatisfac- 
tory condition  because  the  road  being  only 
30  feet  wide,  the  embankments  would  have 
to  be  made  partly  on  private  property,  and  • 
the  sides  of  the  excavations  would  have  to  be 
made  nearly  perpendicular,  which  is  very 
objectionable  in  such  narrow  cuts.  I  cannot 
recommend  tills  work  at  the  present  time; 
first  because  there  are  not  sufficient  funds 
credited  to  my  department  for  the  present 
year;  and,  secondly,  because  the  road  Is  only 
30  feet  in  width,  and  the  proposed  work 
cannot  be  done  properly  unless  the  road  is 
widened  to  at  least  60  feet  Respectfully, 
Aug.   Elbring,  GenL  Road  Superintendent" 

In  1869  Hambleton  and  Green  incorporated 
their  business  under  a  charter  running  20 
years.  The  corporate  name  was  the  Lisclede 
Fire  Brick  Manufacturing  Company,  and  in 
1889  its  charter  was  renewed  under  the  same 
name,  which  has  since  been  changed  to  Its 
present  name.  In  1882  the  plalntUC  acquir- 
ed that  part  of  lot  12  lying  south  of  the 
river  under  two  different  deeds;  each  con- 
veying an  undivided  lialf,  and  both  expressed 
to  be  "subject  to  the  public  road  lying  be- 
tween lots  12  and  13."  In  1889  the  old  ex- 
piring corporation  made  to  the  new  one  a. 
deed  to  Its  property  in  lots  12  and  13;  the 
description  of  the  land  in  lot  12  being  fol- 
lowed by  the  words,  "containing  11.77  acres. 
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Indudlug  one-half  of  Sulphur  avenue,  and 
11.26  acres  excluding  saldavenufc"  In  1876, 
by  the  "scheme  and  charter,"  the  territory 
which  includes  Surphnr  avenue  was  taken 
Inside  the  city  of  St  Louis.  In  1882,  by 
ordinance,  the  name  of  the  street  was  chang- 
ed from  Cheltenham  avenue  to  Sulphur  ave- 
nue; On  February  14,  1889,  the  city  by  ordi- 
nance provided  for  replacing  the  old  bridge 
with  a  new  one  of  iron  and  appropriating 
$1,000  for  that  purpose.  The  new  bridge 
was  thereupon  constructed. 

Mr.  Davis,  a  member  of  the  St  Louis  bar, 
testified  for  plaintiff:  "OriglnaUy  when  you 
looked  south  from  Manchester  road — Man- 
chester avenue  now— on  the  right  hand  was 
called  the  Sulphur  Spring  Cottage.  I  think 
a  man  by  the  name  of  Fields  lived  there, 
and  I  think  he  had  a  boy  about  my  age  that 
used  to  be  there  quite  often,  and  afterwards 
Jack  Howard  and  somebody  else  had  a  road- 
house  there  and  a  picket  fence  on  the  out- 
side and  hedge  fence  on  the  inside;  that 
is,  going  down  to  the  creek.  On  the  left- 
hand  side  there  was,  I  believe,  an  osage 
orange  hedge  fence.'  Where  the  office  of  the 
Laclede  Fire  Brick  Company  now  Is,  in  the 
comer  of  the  place,  was  a  flower  bed  and  an 
asparagus  bed,  and  so  forth,  put  there  by 
the  Icarians.  As  you  went  south  to  the 
bridge,  it  Is  flat  and  level  ground,  and,  as 
you  cross  the  bridge,  there  is  a  little  depres- 
sion. From  there  on  up  the  hill,  there  was 
originally  what  you  might  call  a  country 
road.  There  were  wagon  tracks  there,  fenc- 
ed on  both  sides,  and  that  condition  existed 
until  it  slid  In.  It  slid  north  and  slid  east, 
and  then  the  rain  actually  made  gutters  In 
it,  and  it  was  an  utter  impossibility  to  go 
up  and  down  there.  Q.  You  are  describing 
up  and  down  from  the  bridge,  up  to  what  is 
now  Wilson  avenue?  A.  Wilson  avenue  is 
over  in  the  next  hollow.  It  then  became  im- 
passable. I  tried  to  drive  over  It  myself  and 
couldn't  Q.  How  long  would  you  say  that 
it  was  that  you  tried  to  drive  over  it?  A. 
A 'good  many  years  ago.  It  is  more  than 
20,  and  possibly  25.  It  may  be  30.  I  can 
recollect  well  the  occurrence  of  trying  to  go 
up  there  with  a  wagon  that  had  side  springs, 
the  only  one  my  father  had,  and  the  gutters 
would  let  the  horse  down  so  low  that  the 
buckler  would  come  up  over  the  top  of  his 
back.  Q.  And  under  those  conditions  you 
couldn't  go  up  the  hill?  A.  I  could  go  over 
It  horseback;  I  have  ridden  It  that  way. 
Q.  On  the  same  theory,  you  could  go  over  a 
mountain?  A.  Yes,  sir;  it  slid  In  and  gut- 
ters washed  in  there." 

Mr.  Green  further  testlfled  for  the  plain- 
tiff as  follows:  "Q.  Now,  Mr.  Green,  the  fact 
is,  is  it  not  that  this  whole  land  here  has, 
so  to  speak,  caved  in  here  indicating  in  i>Iat) 
from  the  brick  kiln  up  to  Wilson  avenue? 
A.  No,  it  is  caved  in  about  halfway  up  to 
Wilson  avenue.  Q.  Do  you  know  how  that 
hai»pened?  To  what  was  that  due?  A.  When 
we  were  digging  out  that  cliff  alongside,  right 


straight  through  there,  it  would  slide  In  most 
every  day.  Q.  When  did  that  begin  to  slide 
in,  or  cave  in?  A.  Oh,  15  or  20  years  ago. 
It  used  to  come  pretty  near  down  to  the 
river.  Q.  What  is  that?  A.  The  slide  of 
that  used  to  come  pretty  near  into  the  river. 
Q.  You  mean  when  the  land  slid,  the  earth 
used  to  come  almost  down  to  the  river  Des 
Peres?  A.  Yes,  sir;  when  we  buUt  No.  2, 
as  the  rain  came  down.  Mr.  Charles:  When 
you  bnUt  what?  A.  Factory  No.  2.  Mr. 
Swarts  (resuming  examination):  Q.  Some  of 
that  land  that  was  cut  you  mean,  from  the 
side  there,  came  down  and  slid?  A.  Yes, 
down  onto  the  second  story  of  the  building." 
The  evidence  shows  that  factory  No.  2  was 
constructed  at  the  foot  of  the  hill,  about  20 
years  before  the  trial,  and  that  near  the 
same  time  excavations  were  made  along  the 
base  of  the  hill  for  railroad  switch  trades, 
and  also  for  the  factory,  and  that  by  rea- 
son of  those  excavations,  the  land  began  to 
slide  toward  the  river  and  eastward  in  and 
along  Sulphur  avenue.  At  some  time  there- 
after the  road  became  impassable  and  ceased 
to  be  used. 

The  following  letters  were  put  In  evidence: 
"St  Louis,  September  27, 1902.  Charles  Var- 
rdmann,  Esq.,  Street  Commissioner,  City 
Hall,  City— Dear  Sir:  We  wish  to  call  your 
attention  to  the  bridge  over  the  river  Des 
Peres,  on  Sulphur  avenue.  The  roadway  is 
fuU  of  holes,  and  if  something  is  not  done 
soon  the  city  is  liable  to  have  a  damage  suit 
on  its  hands,  as  a  horse  would  be  very  apt 
to  break  his  leg  if  he  went  through.  We 
simply  thought  we  would  call  your  attention 
to  this  matter.  Yours  very  respectfully,  La- 
clede Fire  Brick  Company,  George  R.  Black- 
ford, Secretary."  "City  of  St  Louis.  Street 
Department  Commissioner's  OfiBce.  Chas. 
Yarrelmann,  Commissioner.  W.  O.  Hemen- 
way,  Asst.  Commissioner.  Julius  O.  D.  Bis- 
dtioff.  Secretary.  St.  Louis,  Mo.,  Sept  80, 
1902.  Geo.  R.  Blackford,  Secretary  Laclede 
Fire  Brick  Co.,  Manchester  ft  Sulphur  Av- 
enues— Dear  Sir:  Replying  to  your  letter  of 
the  27th  Inst,  relative  to  the  condition  of 
the  roadway  of  the  bridge  over  river  Des 
Peres  on  Sulphur  avenue,  I  would  respectful- 
ly advise  that  the  same  was  referred  to  Mr. 
Oayler,  bridge  engineer  for  the  dty,  who  re- 
ports that  said  avenue,  not  being  a  public 
highway,  the  city  is  not  liable  for  the  main- 
tenance of  said  bridge.  In  view  of  the  above 
report  I  feel  that  I  can  take  no  action  in 
the  matter.  Respectfully,  Chas.  Yarrelmann, 
Street  Commissioner."  Also  an  ordinance  of 
the  city  as  follows: 

"21,914. 
"An  ordinance  to  condemn  a  right  of  way  for 
sewers  and  water  pipes  over  a  part  of 
proposed  Sulphur  avenue  between  Wilson 
avenue  and  Manchester  avoiuei 
"Be  it  ordained  by  the  Municipal  Assembly 
of  the  city  of  St  Louis,  as  follows: 
"Section  1.  For  the  purpose  of  permitting 
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the  construction  or  laying,  repairs  and  per- 
petual maintenance  of  eewers  and  water 
pipes,  a  certain  strip  of  land  thirty  feet  in 
width  shall  be  condemned  for  the  uses  above 
mentioned.  The  center  line  of  said  strip  of 
land  to  be  coincident  with  the  dividing  line 
between  lots  12  and  13  of  'D.  W.  Graham's 
subdivision  of  Sulphur  Spring  tract,'  said 
center  line  also  being  coincident  with  the 
center  line  of  proposed  Sulphur  avenue  as 
laid  out  in  said  subdivision. 

"Sec.  2.  The  city  counselor  is  hereby  au- 
thorized and  instructed  to  cause  said  strip 
of  land  to  be  condemned  for  the  purposes 
hereinbefore  mentioned,  according  to  law. 

"Approved  March  30th,  1905." 

That  ordinance  has  never  been  repealed. 
The  evidence  shows  that,  from  about  the 
time  that  territory  was  taken  inside  the 
dty,  the  bridge  over  the  river  Des  Peres  was 
repaired  by  the  city  every  year  or  two  until 
about  1900.  Some  of  the  evidence  for  the 
plaintiff  tended  to  support  its  claim  that 
there  was  never  a  well-defined  passable  road 
from  the  river  south  to  Wilson  avraue,  while 
the  evidence  for  the  defendant  tended  to 
show  the  constant  use  of  Sulphur  avenue  by 
the  public  over  Its  whole  length.  All  the  evi- 
dence, however,  showed  that  the  hill,  I>e- 
ginning  about  300  feet  south  of  the  river, 
was  steep,  and  at  muddy  seasons  almost,  if 
not  entirely,  Impassable  for  loaded  wagons. 

Ohas.  W.  Bates,  BenJ.  H.  Charles,  Lam- 
bert £.  Walther,  and  T.  P.  Young,  all  of  St 
Louis,  for  appellants.  Lyon  &  Swarts,  of  St. 
Louis,  for  respond^it 

ROY,  O.  (after  stating  the  facts  as  above). 
[1]  1.  On  the  question  of  fact,  we  have  no 
hesitation  in  holding  that,  from  1862  untU 
about  1890,  the  street  in  question  was  .a 
public  highway,  with  fences  on  both  sides 
thereof,  and  with  a  well-defined  track  over 
which  the  public  traveled.  It  was  at  times 
in  muddy  weather  a  very  bad  road,  almost 
or  entirely  Impassable  for  loaded  wagons, 
but  it  was  nevertheless  a  public  highway 
and  so  considered  by  everybody  concerned, 
including  tills  plalntlfl. 

[2, 3]  The  order  of  the  county  court  open- 
ing the  road  was  void.  However,  we  can 
consider  it  to  the  extent  of  concluding  that 
there  was  a  demand  at  that  time  for  a  road 
there,  and  the  county  court  was  of  the  opin- 
ion that  there  was  sufiScient  demand  to  jus- 
tify opening  it,  and  that  the  route  was  a 
practical  one.  In  1866  Mr.  Green,  who  has 
always  been  a  strong  force  In  the  business 
of  the  plaintiff,  signed  the  communication  to 
the  county  court  recognizing  the  road  and 
showing  that  the  fences  were  there  on  both 
sides  of  the  road.  Mr.  Green  stated  that, 
two  years  before  he  and  Hambleton  bought, 
there  was  a  road  there  with  good  fences  on 
both  sides  of  it  In  1875  the  plaintiff  and 
46  others  petitioned  the  county  court  In  re- 


gard to  grading  the  road.  In  1882  ttie  plain- 
tiff acquired  the  land  west  of  the  road  and 
sonth  of  the  river  by  deeds,  which  stated 
that  they  were  subject  to  the  road.  In  1889 
the  plaintiff.  In  the  character  of  the  first 
corporation  whose  charter  was  expiring, 
made  a  deed  to  Itself  as  a  new  corporation, 
showing  by  the  langniage  of  that  deed  the 
existence  of  the  street  In  1889  the  dty  re- 
placed the  old  bridge  with  a  new  one,  and 
repaired  It  until  about  1900;  and  even  as 
late  as  1902  the  plaintiff  In  its  letter  to  the 
street  commissioner  recognized  the  existence 
of  Sulphur  avenue  and  wanted  the  city  to 
repair  the  bridge.  When  that  road  was 
taken  Into  the  dty  under  the  scheme  and 
charter  in  1876,  it  was  a  well-defined  public 
road,  fenced  on  t>oth  sides,  on  which  thera 
was  a  bridge  over  the  river,  and  It  had  been 
traveled  as  such  by  the  public  for  more 
than  10  years,  and  such  use  had  been  ac- 
quiesced In  by  the  owners  of  the  land  over 
which  it  passed. 

[4]  The  use  of  a  road  for  10  years  with 
the  acquiescence  of  the  owner  makes  it  a 
valid  road.  State  v.  Wells.  70  Mo.  635; 
State  V.  Walters,  69  Mo.  463;  Milling  Co. 
V.  Riley,  133  Mo.  674,  34  S.  W.  835 ;  Bauman 
V.  Boeckeler,  119  Mo.  loa  dt  200,  24  S.  W. 
207.  Section  10,446  of  the  Revised  Statutes, 
prescribing  how  a  road  may  be  acquired  by 
user,  had  no  application  to  this  street  at  the 
time  it  was  taken  Into  the  dty,  as  that  stat- 
ute was  not  enacted  until  18re. 

[6]  When  taken  Into  the  dty,  the  road  be- 
came a  city  street  as  provided  by  section  10 
of  the  scheme  of  separation,  which  provided 
that  the  Interest  of  St  Louis  county  in  all 
public  roads  and  highways  should  vest  in 
the  dty  of  St  Louis.  Independent  of  such 
a  provision,  it  would  seem  that  such  would 
be  the  result  of  taking  a  public  road  into  a 
city.  It  was  80  treated  in  Wright  v.  City 
of  Doniphan,  169  Mo.  601,  loc  dt  606,  70  S. 
W.  146. 

[6]  It  Is  contended  that  section  10,446.  of 
the  statute  above  quoted  applies  to  dty 
streets,  and  that  an  abandonment  for  10 
years  destroys  the  right  of  the  public  to  use 
the  street  It  is  not  clear  in  tills  case  that 
there  was  such  a  nonnse  for  10  years;  yet 
even  if  such  were  the  case,  we  hold  that  the 
statute  does  not  apply.  It  does  not  purport 
to  do  so.  It  is  a  spedal  statute  of  limita- 
tions applicable  to  public  roads  outside  of 
incorporated  dties. 

[7]  There  is  a  long  line  of  cases  tn  this 
state  based  upon  the  doctrine  that  the  rlg^t 
of  a  dty  and  the  public  to  the  use  of  a  street 
cannot  be  lost  by  abandonment  or  adverse 
possession.  St.  Louis  v.  Railroad,  114  Mo. 
13,  21  S.  W.  202;  WilUams  v.  St  Louis,  120 
Mo.  403,  26  S.  W.  561;  Wright  v.  City  of 
Doniphan,  supra.  The  application  of  that 
section  of  the  statute  to  dty  streets  was  not 
discussed  in  those  cases,  and  for  a  good 
reason.    It  was  not  supposed  to  taava  any 
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reference  to  dtj  streets.  Tbe  wisdom  of 
section  1886,  R.  S.  1909,  proTldlng  that  the 
Btatnte  of  UmltatlonB  shall  not  apply  to 
"lands  given,  granted,  sequestered  or  appro- 
priated to  pnbllc  use"  has  been  so  thoronghly 
Jostlfled  by  experience,  and  so  often  ap- 
proved by  this  court,  that  It  is  now  too  late 
to  assail  it  There  are  greater  reasons  why 
city  streets  should  not  be  subject  to  destruc- 
tion by  nonuse  or  adverse  possession  than 
can  be  found  applicable  to  any  other  ISnd 
of  property.  No  other  kind  of  pnbllc  prop- 
erty is  subject  to  more  p^slstent  and  Insldi- 
oua  attacks  or  is  less  diligently  guarded 
against  seizure.  The  dty  was  not  estopped 
by  the  act  of  the  street  commissioner  when 
be  declared  that  Sulphur  avenue  was  not  a 
street,  nor  by  the  ordinance  condemning  the 
right  of  way  for  the  purpose  of  laying  sewers 
and  water  pipes,  nor  by  any  other  act  or 
omission  of  the  dty  otBcers  shown  in  evi- 
dence. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree 
dissolving  the  injunction  and  dismissing  the 
platntUTs  bUl,  and  for  such  other  proceed- 
ings as  may  be  in  accordance  with  the  law. 

BLAIB,  C,  concurs. 

PE}R  CURIAM.  The  foregoing  opinion  is 
adopted  as  the  opinion  of  the  court 


WRIGHT  V.  GROOM  et  aL 

(Supreme  Court  of  Mlsaoorl,  Division  No.  1. 

Nov.  30,  1»12.) 

PlXAOIRO      (I      236*)— AMXROHSinS— DlSCBS- 

XION— Lano  Dxscbiftioitb. 

Rev.  St  1909,  f  1848,  relating  to  amend- 
ments, is  in  aid  and  declarative  of  the  com- 
mon-law role  that  amendmenta  were  peculiarly 
within  the  sonnd  discretion  of  and  favored  by 
tiie  courts;  hence,  where,  in  ejectment,  the 
conrt  ordered  a  survey  wnich  survey  differed 
from  a  prior  survey,  throwing  the  land  into  a 
different  section,  a  refusal  to  allow  plaintiff  to 
amend  the  description  in  his  petition  would 
have  been  gross  error,  he  claiming  by  limita- 
tiona. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  601,  606;   Dec.  £>ig.  {  236.*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.  Evans,  Judge. 

Action  by  Armanda  J.  Wright  against 
Arch  Groom  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

A.  H.  Livingston,  of  Westplains,  for  ap- 
pellants. Swain  k  Slzemore,  of  ESminence, 
StraCk  tt  Cnnningham,  of  Eminence,  and  L. 
O.  Ndder,  of  Mansfield,  for  respondent. 

iIamM,  3.  Ejectment  In  the  Shannon  dr- 
cnlt  court  Defendants  (claiming  a  depar- 
ture Challenge  an  amended  petition  by  mo- 
tion to  strike  out  Unsuccessful,  they  refuse 
to  appear  further,  stand  on  their  motion, 
cnlTer  Judgment   duly  except,  and  appeal. 


The  departure  is  said  to  arise  in  an  amend- 
ment changing  the  description  of  the  land. 
Monthly  rents  and  profits,  damages,  date  of 
ouster,  and  parties  are  the  same  In  both  peti- 
tions. The  diange  in  description  appears  In 
the  following  excerpts,  one  from  the  first  and 
the  other  from  the  last  i>etltlon: 


Oriclnal  Petttton. 

"BaKlnnlns  at  tba 
aoutheaat  comer  of  sec- 
tion 16  In  townsblp  27, 
range  6  wast,  running 
thanca  north  tour  rods; 
thanoa  west  elgbty  rods: 
tbanca  south  four  rodi ; 
thenca  east  to  tha  place 
of  beginning,  containing 
two  acres,  mora  or  laaa; 
tha  same  being  a  part  of 
tha  southeast  quarter  of 
the  southeast  quarter  of 
section  15,  In  township 
87  north,  range  C  wast" 


Amended  Petition. 

"Beginning  at  the 
northeast  comer  of  sec- 
tion twenty-two,  in  town- 
ship twenty-seren  nortb, 
range  six  west,  running 
thence  south  one  hundred 
feet,  thence  west  eighty 
rods,  thence  nortb  nine- 
ty-two feet,  thence  east 
eighty  rods . to  the  place 
of  beginning,  containing 
three  acres  more  or  less, 
the  same  being  a  part  of 
tha  northeast  quarter  of 
section  twenty-two,  In 
township  twenty-s  even 
north,  range  six  vest" 


Ciomparlson  shows  that  the  township  and 
range  are  the  same,  and,  since  section  22 
always  lies  adjoining  and  south  of  section 
15  in  the  same  township  and  range,  it  fol- 
lows that  the  northeast  comer  of  22  coin- 
cides with  the  southeast  comer  of  15;  there- 
fore, though  the  verbiage  differs,  the  point 
of  beginning  in  each  description  is  the  same. 
It  will  be  observed,  further,  that  the  east  and 
west  distances,  80  rods,  are  the  same;  hence 
(since  the  beginning  point  is  the  same)  the 
north  line  of  the  second  description  In  point 
of  fact  coincides  with  the  south  line  of  the 
first  description.  Moreover,  It  is  apparent 
that  the  description  in  the  amended  peti- 
tion is  of  land  lying  immediately  south  of 
that  described  in  the  first  the  amendment 
covering  a  trifie  more  land. 

An  additional  abstract  of  the  record  prop- 
er furnished  by  respondent  shows  that  at 
appellants'  Instance  and  request  after  issue 
Joined  on  the  first  petition  (and  before  the 
filing  of  the  amended  petition),  the  court 
ordered  a  survey  of  the  tract  in  dispute, 
and  to  that  aid  continued  the  cause.  Aa  a 
sensible  convenience  in  determining  disputed 
land  titles,  such  request  and  order  are  with- 
in a  statutory  power  (R.  S.  1909,  i  11,299; 
Id.  I  11,306) ;  and,  as  the  court  ordered  the 
survey  to  be  made  by  the  county  surveyor, 
presumably  the  order  was  made  under  sec- 
tion 11,299.  Out  of  excess  of  abundant  cau- 
tion the  order  was  directed  to  a  board  of 
three,  to  wit  the  surveyors  of  Dent  Oregon, 
and  Shaimon  counties.  This  excess  of  cau- 
tion did  not  vitiate  the  ordw;  for  the  max- 
im Is:  Abundant  caution  injures  no  man. 
Two  of  them  (the  surveyors  of  Oregon  and 
Shannon)  served;  and  the  record  shows  they 
made  return  to  the  order,  filing  a  plat  of 
their  survey,  which  plat  is  submitted  to  us. 
This  plat  shows  that  the  trouble  in  descrip- 
tion had  its  root  in  where  the  trae  line  of 
division  betwe«i  said  sections  15  and  22 


»ror  other  cases  sae  same  tople  and  section  NUMBBR  in  Oao.  Dig.  *  Am.  Dig.  Kay-No.  Sarlas  *  Rap'r  Indases 
161  S.W.-80 
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actually  lay,  and  was  marked  on  tbe  earth's 
surface.  It  seems  tbat  by  a  former  survey 
that  Un6  was  located  so  £ar  south  of  where 
the  county  surveyors,  acting  under  the  order 
of  the  court,  located  it,  that  a  description  of 
the  disputed  tract  at  the  time  the  suit  was 
brought  put  it  on  the  south  side  of  the  south- 
east quarter  of  the  southeast  quarter  of  sec- 
tion 16,  as  the  original  petition  did ;  where- 
as, th«  survey  ordered  by  the  court  shoved 
the  division  line  between  those  two  sections 
to  the  porth  several  rods.  Tbe  record  also 
shows  that,  after  the  survey  and  plat  there- 
of was  filed,  plaintifT  filed  her  amended  peti- 
tion, and  thereby  accepted  the  last  survey 
and  described  the  land  in  dispute  according- 
ly. It  is  allowable  to  say  that  presumably 
plaintift  relied  on  the  old  survey  in  drawing 
her  original  petition,  and  on  the  new  in 
drawing  her  amended  petition.  The  Judg- 
ment shows  tbat  plalntUTs  title  was  by  limi- 
tation; and,  while  the  area  of  tbe  second 
description  a  little  exceeds  the  area  of  the 
first,  there  \b  nothing  to  show  that  the  ac- 
tual land  on  the  earth's  surface,  actually  in 
defendants'  possession  and  actually  claimed 
by  plaintiff,  was  any  other  or  separate  tract 
than  that  Intended  to  be  sued  for  in  both 
descriptions.  In  othw  words,  the  actual 
land,  the  real  thing,  the  subject-matter  of 
the  suit  (apart  from  the  mere  arbitrary  and 
conventional  description  of  it),  was  the  same 
under  each  petition.  So  the  ouster  complain- 
ed of  was  the  same,  and  for  aught  aK>ear- 
ing  here  the  muniments  of  title  would  be  the 
same.  Certainly  the  parol  evidence  of  title 
by  limitation  would  naturally  be  the  same 
under  both  petitions. 

Under  such  circumstances,  we  are  of  opin- 
ion the  motion  to  strike  out  was  well  ruled. 

This,  because: 

(a)  At  common  law  the  power  of  amend- 
ment (subject  to  limits  not  pertinent  here) 
was  considered  an  essential  incidoit  of  tbe 
exercise  of  all  Judicial  power.  1  Bncy.  of 
PL  and  Pr.  p.  608.  'llier^ore,  even  at  com- 
mon law,  amendments  were  peculiarly  with- 
in the  sound  (that  Is,  Judicial)  discretion  of 
the  court  Chouteau  v.  Hewitt,  10  Mo.  loc 
clt.  134.  Speaking  generally,  at  common  law 
the  amendment  of  pleadings  was  regarded 
as  a  matter  so  exclusively  addressed  to  the 
discretion  of  the  trial  court  that  its  allow- 
ance or  refusal  could  not  be  reviewed  upon 
error.  1  Ency.  of  PI.  &  Pr.  p.  524.  Broad- 
ly, the  statute  on  amendments,  ai^llcable 
here^  Is  in  aid  and  declarative  of  the  com- 
mon law.  Vide  Chouteau  Case,  supra.  Ac- 
cordingly, it  has  always  been  construed 
most  liberally  to  further  its  benign  purpose. 
Amendments  are  favored  by  courts.  House 
V.  Duncan,  50  Mo.  453.  They  avoid  delay  in 
Joining  issue  on  the  true  merits  of  a  cause, 
and  tend  to  bring  litigated  controversies  to 
an  end.  Under  the  statute  on  amendments, 
the  trial  court's  discretion  Is  not  immune 
from  review  on  appeal,  but  it  will  not  be 
Interfered  with  unless  palpably  abused  by 


grafting  a  separate  and  Indepoidait  volt  on 
the  stem  of  the  original  proceeding.     Joyce 
V.  Orowney,  154  Mo.  loc.  clt  263,  65  S.  W. 
466.    Speaking  to  tbe  right  to  amend,  this 
court  through  Bliss,  J.  (Allen  v.  Bauson,  44 
Mo.  loa  dt  267,  100  Am.  Dec.  282),  said: 
"This  is  necessarily  so  much  a  matter  of 
discretion  in  the  court  trying  the  case  that 
we  must  presume  that  discretion  was  sound- 
ly exercised  unless  the  contrary  is  shown  by 
a  full  exhibit"    That  statute  reads  (section 
1848,  R.  S.  1909) :    "The  court  may,  at  any 
time  before  final  Judgment  in  furtherance  of 
Justice,  and  on  such  terms  as  may  be  prop- 
er,  amend    any   record,    pleading,   process, 
entry,  return  or  other  proceedings,  by  add- 
ing or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect 
or  by  inserting  other  allegattons  material 
to  the  case,  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  iwoved."    Attending  to 
that  statute,   not  only  do  the  cases  dted 
show  it  but  our  reports  abound  In  nearly 
every  volume  with  cases  showing  a   most 
liberal  tr«id  in  reviewing  the  discretion  of 
trial  courts  In  the  matter  of  allowing  amaiA- 
ments  before  Judgment  in   furtherance  of 
Justice  on  such  terms  as  the  circumstances 
of  each  case  bespeak.    The  case  at  bar  must 
be  ruled  in  the  light  of  that  statute,  and  of 
the  foregoing  decisions,  and  not  otherwise, 
(b)  Coming  closer  to  the  point  the  single 
question- involved  on  this  appeal,  to  wit  the 
power  of  the  trial  court  in  the  exercise  of  a 
Judicial  discretion  to  permit  the  amoidment 
of  a  land  description  in  an  ejectment  suit 
and  kindred  cases,  is  far  from  new  to  appel- 
late courts.     Such  amendments,  on  substan- 
tially equivalent  statutes,  have  been  allowed 
in  other  Jurisdictions.    For  example,  In  Oil- 
man T.  Cate^  66  M.  H.  100,  an  action  of  tres- 
pass qu.  cl.  fr.,  such  amendmrait  correcting 
a  misdescription  of  the  locus  in  quo,  was  al- 
lowed.   Hellbron  v.  Helnlen,  72  CaL  376,  14 
Pac.  24,  was  ejectment     In  that  case  the 
complaint  originally  described  the  land  as  in 
range  20.    Presently  plaintiffs  were  permit- 
ted to  amend  by  striking  ont  "20"  and  insert- 
ing "19,"  and  it  was  held  well  enough  n 
against  the  contention  tbat  tbe  amoidment 
substituted  a  new  and  different  cause  of  ac- 
tion.   Cooper  v.  Oranberry,  33  Miss.  117,  was 
ejectment    In  describing  the  land  in  contro- 
versy the  complaint  put  it  in  the  "northwest" 
quarter  of  a  given  section  when  in  truth  and 
fact  it  was  in  the  "northeast"  quarter.    An 
amendment  was  permitted    correcting    this 
mistake.    Error  being  assigned  on  that  rul- 
ing, the  court  on  appeal  observed:   "The  ob- 
ject of  the  suit  was  to  recover  a  particular 
tract  of  land,  and  it  would  have  been  simidy 
useless  litigation,  after  the  error  was  con- 
fessed, if  the  amendment  had  not  been  per- 
mitted.   The  object  of  the  amendment  was  to 
bring  before  the  court  tbe  true  subject  of 
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litigation,  and  not  to  go  through  the  forms 
of  a  trial  in  regard  to  a  subject,  about  which 
there  was  no  controversy  between  the  par- 
ties." Leeds  v.  Lockwood,  84  Penn.  70,  was 
ejectment  There  a  mladescrlptlon  of  the 
land  was  amended  by  filing  a  new  descrip- 
tion and  It  was  held  that,  saving  to  defend- 
ants the  right  of  a  defense,  if  any,  on  the 
ground  of  limitations,  they  bad  no  right  to 
object  to  the  amendment  merely  because  of 
the  substitution  of  a  new  tract  of  land.  In 
this  connection  we  refer  to  a  case  (Bricken 
V.  Ooss,  163  Mo.  449,  64  S.  W.  99)  where, 
under  the  particular  facts  disclosed  by  the 
record,  the  statute  of  limitation  vas  allow- 
ed as  a  defense  in  ejectment  where  a  new 
tract  of  land  was  introduced  by  amendment. 
But  that  point  Is  not  Involved  here,  and  we 
need  not  review  the  learning  on  It  Wheth- 
er the  statute  of  limitation  would  or  would 
not  be  eked  out  and  tolled  (Walker  v.  R.  R., 
193  Mo.  loa  dt  474,  92  S.  W.  83,  et  seq.)  In 
case  of  an  amendm«it  correcting  a  mere 
derlcal  error  In  a  land  description  or  a 
mere  palpable  mistake  therein  is  not  here 
for  decision  at  this  time.  And  in  cases  In- 
Tolving  titles  In  this  Jurisdiction  the  same 
liberal  doctrine  in  Interpreting  oar  own  stat- 
ute on  amendments  obtains,  thus:  Sage  v. 
Tucker,  61  Mo.  App.  337,  was  an  action  for 
penal  damages  for  tearing  down  the  fences 
and  gates  on  the  land  of  Mrs.  Sage.  Com- 
menced In  a  Justice  court,  it  was  sent  to  the 
drcolt  court  on  defendant's  affidavit  putting 
title  in  issue.  In  the  circuit  court  an  amend- 
ment was  permitted  giving  a  dlfFeroit  de- 
scription of  the  locus  in  quo.  The  assign- 
ment of  error  in  that  behalf  was  overruled 
on  the  authority  of  Callaghan  v.  McMahan, 
33  Mo.  111.  Callaghan  v.  McMahan,  supra, 
was  a  suit  in  two  counts,  one  In  equity  for 
land  under  a  resulting  trust  the  other  a 
claim  for  money  had  and  received  and  not 
expended  In  the  entry  of  the  land.  After  the 
evidence  was  in,  plaintiff  was  permitted  to 
amend  by  describing  a  different  tract  of 
land,  and  thereby  correcting  a  misdescrip- 
tion in  the  petition.  Referring  to  the  statute 
quoted,  supra,  in  disallowing  the  assignment 
of  error,  this  court  observed:  "This  section 
is  broad  enough  to  embrace  the  amendment 
made.  It  was  a  mere  misdescription  of  the 
land  which  seems  not  to  have  been  noticed 
by  either  of  the  parties  npon  the  trial,  and 
the  object  of  the  amendment  was  to  make  the 
petition  conform  to  the  facts  proved.'  It  does 
not  B.ppear  that  the  defendant  was  taken  by 
surprise,  or  In  any  wise  prejudiced."  The 
McMahan  Case  was  followed  in  the  late  case 
of  Blanchard  v.  Dorman,  236  Mo.  loc.  dt 
443,  139  S.  W.  395.  That  was  a  partition 
suit  begun  In  the  drcuit  court  of  Ileury  and 
transferred  to  the  drcuit  court  of  Cass.  In 
the  latter  such  steps  were  taken  as  amounted 
to  an  amendment  in  the  description  of  the 
land.  It  was  held  that,  if  the  court  had  not 
permitted  the  amendment,  it  would  have  been 


error.  In  deciding  the  point  It  was  aptly 
pointed  out  by  Brown,  C.,  that  "one  of  the 
most  common  grounds  for  amendment  to  a 
pleading  is  to  correct  a  mistake  in  the  de- 
scription of  the  subject-matter  of  the  litiga- 
tion, and  such  mistakes  occur  nowhere  more 
frequenUy  than  in  the  technical  description 
of  lands."  Waverly  Timber  Co.  v.  Cooper- 
age Co.,  112  Mo.  383,  20  S.  W.  666,  was  a 
suit  for  damages  for  a  wrongful  entry  and 
cutting  timber  and  staves,  etc.,  on  plaintlfTs 
land  in  Tennessee,  and  converting  same  to 
defendant's  use.  The  original  complaint  de- 
scribed the  land  spedflcally  as  "north"  of 
Turkey  creek,  etc.  Depositions  were  on  file 
showing  the  land  was  "south"  of  Turkey 
creek.  Plaintiff  offering  to  amend  was  re- 
fused permission,  and  that  ruling  we  held 
error. 

Doubtiess  other  cases  in  point  could  be 
found  if  there  was  any  call  to  take  time  for 
a  more  extended  research.  The  above  must 
suffice.  We  have  examined  the  cases  dted 
by  appellants,  and  there  is  nothing  in  them, 
when  carefully  analyzed  and  discriminating- 
ly applied,  militating  against  the  exercise 
of  a  wise  discretion  in  correcting  land  de- 
scriptions in  pleadings  on  such  statutory 
terms  imposed  as  may  be  Just  The  facts  of 
the  Instant  case,  heretofore  set  forth,  are 
more  persuasive  In  ftivor  of  the  exerdse  of 
a  wise  discretion  in  allowing  an  amendment 
below  than  in  many  of  the  cases  referred  to ; 
for  here  the  trial  court,  in  informing  himself 
on  the  right  to  amend  and  leading  up  to  the 
exercise  of  a  discretion,  could  take  Judicial 
notice  of  the  entries  in  the  same  case.  By 
that  token  he  knew  he  had  ordered  a  survey 
at  the  instance  of  defendants,  knew  It  had 
been  made,  and  that  the  dispute  was  over  a 
boundary  line,  that  plaintiff  claimed  by  limi- 
tation, and  that  the  offered  amendment  re- 
lated to  the  identical  land  embraced  in  the 
old  petition,  but  which  by  a  new  survey 
had  now  a  new  description.  It  would  have 
been  gross  error  to  have  refused  the  right  to 
amend  under  the  facts  before  him.  There 
are  provisions  of  our  statutes  providing  for 
continuances  and  for  other  terms,  in  the 
form  of  costs,  in  cases  of  amendment,  but 
here  defendants,  asking  no  terms,  stood 
stoutiy  and  unwisely  on  their  motion,  rais- 
ing a  mere  improvident  and  barren  point 
They  put  all  their  eggs  in  that  one  basket 
The  basket  fell.  Ttadr  eggs  broke  and  right- 
ly BO ;  for  there  is  no  showing  made  disclosing 
an  abuse  of  discretion  nisi  in  allowing  the 
amendment  Fortunately  for  defendants.  If 
they  actually  have  titie  and  the  right  to  pos- 
session, it  may  be  the  courts  are  still  open  to 
them  in  .another  action  in  ejectment,  tf,  aft- 
er suffering  ouster  in  this  suit,  they  wish  to 
put  the  issue  to  the  touch,  but  that  question 
Is  beside  this  case  and  may  not  be  passed 
on  now. 

The  Judgment  is  affirmed.    All  concur. 
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LOCEB  y.  BOWMAN. 


(St  Looli  Court  of  Appeals.    Missonri.    Nov. 
12,  1912.) 

1.  Iksubancb  (S  219*)— Lite  Insubancb— As- 

BIONMENT  or  POUCT— RiOHTB  OT  ABSIQNXK. 

Where  a  peraon  who  received  an  asslgn- 
ment  of  a  life  insarance  policy  from  one  to 
whom  it  had  been  assigned  had  no  neater  right 
in  the  policy  than  that  which  he  derived  from 
his  assignor,  he  acquired  only  sach  rights  there- 
in ae  were  held  by  such  assignor. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  ^SS,  48»,  494-4d6;  Dec  Dig.  I 
219.*] 

2.  Irsubanox  (1 122*)— AssiONMBNT  or  Poi^ 
iCT—VAUDrrr— Assignment  or  Cbkditob. 

An  assignment  of  an  insurance  policy  made 
to  one  who  has  no  interest  in  the  life  of  the 
insared  is  prima  facie  void,  unless  he  is  a  cred- 
itor, when  it  may  be  valid  only  to  the  amount 
of  tiie  advances  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i|  166,  167:    Dea  Dig.  i  122.*] 

3.  Insttbanck  (f  212*)— Absioniocnt  or  Pol- 
iCT  —  Vauditt  —  AonoHS  TO  Srr  Abide  — 
BuBDEN  or  Pboof. 

Where  in  an  action  to  have  an  assignment 
of  a  life  insurance  policy  made  by  an  assignee 
of  the  insured  set  aside,  and  the  policy  surren- 
dered to  the  insured,  a  showing  by  the  plead- 
ings of  an  assignment  prima  facie  void  places 
on  the  defendant  who  asserts  it?  validity  the 
onus  of.  showing  such  facta  as  will  render  it 
valid  and  binding. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  481,  482;   Dec  Dig.  {  212.*] 

4.  EQijITT  (i  846*)— BsTOPPBI,  (1 116*)— BuB- 
DEN  or  Pboof. 

One  setting  up  estoppel  or  laches  has  the 
burden  of  making  out  the  facts  upon  which 
they  rest 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  DU.  U  725.  726:  Dec.  Dig.  S  346;*  Es- 
toppel, Gent  Dig.  &  906;   Dec  Dig.  |  116.*] 

5.  Insubancb  (I  219*)— Assignment  of  Pol- 
icy—Right  of  Assignor  to  Set  Up  Title. 

An  asmgnor  of  a  policy  of  life  insurance  is 
not  estopped  to  set  up  hie  title  as  against  the 
assignee,  contrary  to  the  ordinary  rule  regard- 
ing the  right  of  a  pledgor  of  personalty  to  set 
up  his  title  against  the  pledgee. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  488,  489,  494-496;  De&  Dig.  < 
219.*] 

6.  BQurrr  (|  68*)— Laches— Death  of  Pbb- 

SON  ACODAINIKO   WITH  DETAILS. 

Though,  in  a  proceeding  in  eauity  tA  re- 
deem a  policy  of  life  insurance  in  the  hands  of 
an  assignee,  the  complaint  disclosed  that  the 
action  was  brought  after  the  death  of  a  person 
to  whom  the  policy  was  originally  aaei^ed, 
and  who,  in  turn,  assigned  it  to  the  defendant, 
there  is  no  such  showing  of  laches  as  wlU  bar 
the  suit  where  it  is  not  shown  that  the  defend- 
ant was  injured  by  the  delay,  or  that  the  plain- 
tiff had  knowledge  of  his  rights  and  opportunity 
to  establish  them  before  the  first  assignee  died, 
or  for  any  considerable  time  before  the  bring- 
big  of  suit 

[Dd.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  If  107-199 ;    Dec  Dig.  i  69.*] 

7.  Insurance  (|  222*)— Assignment  op  Pol- 
iCT— RiGrtT  TO  Redeem— NECESsnr  or  Ten- 
deb  Befobe  Suit. 


In  an   equitable  proceeding   to  redeem   a 
jlicy  of  life  insurance  assigned  absolutely,  al- 
legations and  proof  of  a  tender  before  suit  of 


pol 


the  amount  of  the  debt  necessair  to  b«  paid  in 
order  to  redeem  the  policy  is  not  neceflsary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  492;  Dec  Dig.  f  222.*] 

8.  Appeal  and  Ebbob  (f  889*)— Ahendment 
OF  Pleadinob  —  Effboi  op  Tbial  Coubt'b 
Obdeb. 

Where  a  trial  court  ordered  a  reply  to  be 
amended  to  meet  an  objection  thereto,  it  will 
be  regarded  on  appeal  as  having  been  made, 
whether  the  verbal  changes  were  made  or  not 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  3621,  3622;  Dec.  Dig.  f 
889.*] 

Appeal  from  St  Louis  Circuit  Court; 
Oeorge  H.  Sliields,  Judge. 

Action  by  George  W.  Locke  against  Joel 
W.  Bowman.  From  an  order  grantiiig  a 
new  trial  after  a  dismissal,  defendant  ap> 
peals.     A£9rmed  and  remanded. 

In  equity.  When  this  cause  came  on  for 
hearing  In  the  circuit  court  the  question 
was  raised  as  to  whether  under  tbe  plead- 
ings the  plaintiff  or  tbe  defendant  had  tbe 
burden  of  proof.  The  trial  court  decided 
that  plaintiff  must  assume  that  burden, 
whereupon,  the  plaintlCT  declining  to  offer 
any  evidence,  the  court  rendered  Judgment 
dismissing,  his  bill.  Afterwards,  because  It 
considered  that  it  bad  erred  in  ruling  that 
plaintiff  had  the  burden  of  proof,  the  court 
granted  a  new  trial  on  plaintiff's  motion, 
and  tbe  defendant  has  appealed. 

The  sole  question  presented  on  this  at>- 
jfeal  is  whether  the  plaintiff  or  the  defend- 
ant had  the  burden  of  proof  under  the  plead- 
ings. Tbe  petition  alleges,  in  substance,  that 
the  plaintiff  procured  from  an  insurance 
company  a  paid-up  life  insurance  policy  for 
$5,532  on  bis  own  life  payable  to  Fannie  O. 
Locke,  bis  wife,  if  living  at  bis  death,  and.  If 
not  living  at  his  death,  to  tbe  executors,  ad- 
mlnistratoiB,  or  assigns  of  plaintiff;  that 
thereafter,  on  September  14,  1905,  plaintiff 
and  his  said  wife  assigned  the  policy  to 
E.  M.  Schwarzkopf  in  consideration  of  tbe 
latter  paying  $250  which  tbe  plaintiff  owed 
tbe  St  Louis  Trust  Company;  that  said 
assignment,  although  on  its  face  an  absolute 
assignment,  was,  in  fact,  executed  as  se- 
curity to  Schwarzkopf  for  tbe  repayment  to 
him  of  said  $250 ;  that  Schwarzkopf  died  in 
June,  1907,  and  at  tbe  date  of  Ills  death 
plaintiff  was  Indebted  to  him  in  the  sum  of 
$250  advanced  as  aforesaid,  together  with 
interest  thereon  from  September  14,  1905, 
such  advance  being  secured  by  tbe  aforesaid 
pledge  of  the  policy ;  that  prior  to  the  date 
of  bis  death  Schwarzkopf  pledged  tbe  policy 
with  defendant  Bowman  as  security  for  ad- 
vances made  by  said  Bowman  to  Schwarz- 
kopf in  a  sum  far  in  excess  of  the  amount 
of  plaintiff's  indebtedness  to  Schwarzkopf, 
and  thereafter,  Schwarzkopf  making  ddaalt 
In  tbe  amount  owing  to  Bowman,  tbe  latter 
caused  tbe  policy,  to  be  sold  to  satisfy 
Scbwarzkopfs  indebtedness  to  blm  and  at 
said  sale  purchased  tbe  policy  hims^  and 
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Is  now  In  possession,  claiming  to  be  the 
owner  thereof ;  that  Fannie  6.  Locke  Is  dead. 
Plalntlfl  further  avers  his  readiness  and 
willingness  to  pay  to  either  defendant  the 
said  sum  of  $250,  together  with  Interest 
thereon,  and  to  do  all  things  which.  In  equi- 
ty, he  should  do  to  protect  the  interests  of 
the  defendants.  The  prayer  of  the  petition 
Is  that  "the  conrt  adjudge  and  decree  that 
the  said  policy  is  now  held  by  the  said  Bow- 
man only  as  secnrlty  for  the  payment  of  the 
said  snm  of  |250,  with  interest  due  thereon 
from  S^tember  14,  1905,  and  upon  payment 
by  the  said  plaintiff  to  said  Bowman  of  said 
amount  the  court  order  and  direct  the  said 
Bowman  to  surrender  to  plaintiff  the  said 
j>ollcy  herein  described.  And  plaintiff  prays 
for  such  other  and  further  Judgments,  or- 
ders, and  decrees  as  may  be  necessary  to 
fnlly  protect  his  interests  and  the  rights  and 
Interests  of  the  defendants."  The  defendant 
executrix  does  not  appear  to  have  answered 
or  appeared,  though  duly  summoned.  De- 
fendant Bowman  answered,  admitting  the 
transaction  as  alleged,  except  that  he  avers 
that  the  consideration  for  the  assignment 
to  Schwarzkopf  in  addition  to  the  payment 
by  Schwarzkopf  of  $250  to  the  trust  com- 
pany "was  for  premiums  paid  on  the  policy 
by  Schwarzkopf  and  other  valuable  consid- 
eration." He  denies  that  the  assignment 
to  Schwarzkopf  was  executed  as  a  mere  as- 
signment to  secure  the  repayment  of  the 
$250,  and  avers  that  it  was  in  fact  "an  un- 
conditional and  an  absolute  sale  and  assign- 
ment of  said  policy  in  writing  for  a  val- 
uable consideration."  He  pleads  that,  the 
assignment  being  absolute  on  its  face,  plain- 
tiff Is  estopped  from  denying  that  it  was  so 
in  f&ct  He  alleges  that  the  amount  of  the 
loon  for  wbidi  S^warzkopf  pledged  the  poli- 
cy to  him  was  $2,000,  which  was  evidenced 
by  a  note;  that  the  sale  by  defendant  Bow- 
man at  which  he  bought  the  policy  in  was 
made  in  accordance  with  the  terms  of  the 
pledge,  etc.;  and  that  by  said  sale  he  be- 
came the  absolute  legal  and  beneficial  own- 
er of  the  property.  Defendant  also  states 
facts  relied  upon  by  him  as  creating  an 
estoppel,  and  constituting  laches,  sufficient 
to  bar  plaintiff  from  relief.  Defmdant  fur- 
ther pleads  tbat  he  made  the  loan  to 
Schwarzkopf  in  good  faith,  relying  on  the 
assignment  of  the  policy  to  Schwarzkopf  as 
an  absolute  one,  and  without  knowledge  or 
notice  of  plaintiff's  claim  or  alleged  equities. 
The  reply  was  a  general  denial  of  "each  and 
every  allegation  of  new  matter"  in  the  an- 
swer contained.  When  the  case  was  called 
for  trial  and  the  pleadings  were  read,  the 
trial  Jndge  asked  if  the  reply  contained  the 
word  "new."  Being  answered  in  the  affirma- 
tive, be  said:  "You  better  strike  it  out 
The  Saprane  Conrt  has  held  that  the  conrt 
and  the  other  party  are  not  bound  to  plow 
through  the  pleadings  to  find  out  what  Is 
new  matter  and  what  is  not    Just  let  it  be 


a  general  denial  of  the  allegations  of  the 
answer." 

Hall  &  Dame,  of  St  Louis,  for  appellant 
J.  D.  Johnson  and  Loomis  C.  Johnson,  both 
of  St  Louis,  for  respondent 

OAULFIELD,  J.  [1]  It  is  clear  that  con- 
sidering the  state  of  the  pleadings,  the  trial 
court  erred  in  holding  that  the  burden  of 
proof  lay  with  the  plaintiff,  and  not  the  de- 
fendant and  did  not  err  in  granting  plaintiff 
a  new  trial  on  that  account  On  the  admit- 
ted facts  defendant  has  no  right  except  such 
as  be  derived  through  Schwarzkopf,  who,  in 
turn,  was  a  mere  assignee  of  the  policy.  He 
acquired  no  greater  right  in  the  policy  than 
Schwarzkopf  had.  Heusner  v.  Mutual  Life 
Ins.  Co.,  47  Mo.  App.  336,  34S. 

12]  The  assignment  to  Schwarzkopf,  being 
made  to  one  having  no  Interest  In  the  life  of 
the  insured,  was  prima  facie  void,  and,  if 
he  was  a  creditor,  it  could  be  valid  only  to 
the  amount  of  his  advances.  Deal  v.  Hain- 
ley,  135  Mo.  App.  507. 116  S.  W.  1;  Jaiklns 
V.  Morrow,  131  Mo.  App.  288,  10©  S.  W.  1061; 
Mut  Life  Ins.  Co.  v.  Richards,  99  Mo.  App. 
88,  72  S.  W.  487;  Singleton  v.  Insurance 
Co.,  66  Mo.  63,  27  Am.  Rep.  321 ;  Wamock  v. 
Davis,  104  U.  S.  775,  26  L.  Ed.  924 ;  Heusner 
V.  Mut  Life  Ins.  Oo.,  supra. 

[S]. Being  prima  facie  void,  the  onus  was 
on  the  one  asserting  Its  validity  to  show  snch 
facts  as  rendered  it  valid  and  binding.  Sin- 
gleton T.  St  Louis  Mut  Ins.  Co.,  66  Mo.  63, 
75,  27  Am.  Rep.  821;  Ryan  v.  Metropolitan 
Life  Ins.  Co.,  117  Mo.  App.  688,  93  S.  W. 
347.  The  plaintiff  admitted  its  vaUdity  to 
the  amount  of  $250  and  interest,  and  to  that 
extent  defendant  might  have  enforced  his 
right  without  offering  evidence.  He  could 
not  however,  rest  his  claim  for  a  larger 
amount  upon  that  admission,  but  must  show 
that  Schwarzkopf  advanced  the  larger  amount 
claimed.  As  the  case  stood  on  the  pleadings, 
with  both  parties  declining  to  offer  evidence, 
the  plaintiff  would  have  been  entitled  to  a 
decree  as  specifically  prayed  for  In  his  peti- 
tion. 

[4]  As  to  estoppel  and  laches,  the  onus  Is 
on  the  party  setting  them  up  to  make  out  the 
facts  on  which  they  rest  The  petition  does 
not  disclose  such  facts. 

[5]  It  does  disclose  that  plalntlfl  delivered 
the  policy  to  Schwarzkopf,  together  with  an 
assignment  which  Is  absolute  in  form  and 
that  Schwarzkopf  pledged  it  to  defendant  but 
the  rule  that  the  owner  of  personalty  will  be 
estopped  from  setting  up  his  title  as  against 
a  pledge  of  it  when  he  has  clothed  the 
pledgor  with  evidence  of  ownership  of  it  has 
been  held  to  have  no  application  to  a  life 
insurance  policy.  Heusner  v.  Insurance  Co., 
supra. 

[I]  Neither  does  it  appear  oa  the  face  of 
the  petition  that  plaintiff  has  beai  guilty  of 
such  laches  as  to  bar  his  right  to  relief  In 
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egalty,  or  to  pnt  him  to  an  explanation  of 
bis  delay  In  bringing  salt  It  Is  true  that 
plaintiff  alleges  that  Sdiwarzkopf  died  In 
June,  1007,  having  theretofore  pledged  the  pol- 
icy with  defendant  Bowman  for  a  larger  sum, 
etc.,  bnt  that  is  not  sufficient.  There  must 
be  something  more  than  mere  delay  or  death 
of  a  participant  l>efore  the  relief  asked 
should  be  refnsed.  It  mnst  appear  that  the 
other  party  was  Injured  by  the  delay ,^  and 
that  plaintiff  liad  had  knowledge  of  his  rights 
being  infringed  and  opportunity  to  establish 
them.  St  Louis  Safe  Deposit  &  Savings 
Bank  v.  Kennett's  Estate,  101  Mo.  App.  370, 
74  S.  W.  474.  The  cases  which  hold  that 
equity  views  with  disfavor  a  suit  that  is 
brought  after  the  death  of  a  party  acquaint- 
ed with  the  "whole  business"  proceed  on  the 
theory  that  the  plaintiff  had  knowledge  of 
the  infringement  upon  Ms  rights  and  ample 
opportunity  to .  establish  them  before  the 
party  died.  Lenox  v.  Harrison,  88  Mo.  491 ; 
Burdett  V.  May,  100  Mo.  13,  12  8.  W.  1056; 
State  ex  rd.  v.  West  68  Mo.  229 ;  Dexter  v. 
Macdonald,  196  Mo.  373,  95  S.  W.  369.  The 
petition  in  this  case  does  not  disclose  that 
defendant  was  injured  by  tlie  delay  or  that 
plaintiff  had  knowledge  of  his  rights  and 
opportunity  to  establish  them  before  Schwarz- 
kopf .  died,  or,  indeed,  for  any  considerable 
time  before  bringing  tills  suit. 

[7]  It  was  unnecessary  for  plaintiff  to  al- 
lege and  prove  a  tender  before  suit  of  the 
amount  of  the  debt  necessary  to  be  paid  in 
order  to  redeem  the  policy;  this  being  a 
proceeding  in  equity  to  redeem.  Haydon  v. 
Bailroad,  222  Mo.  126,  121  S.  W.  IS. 

[11  Defendant's  counsel  contend  that,  as 
the  reply  denied  the  "new  matter"  of  defend- 
ant's answer,  it  is  Insufficient,  and  therefore 
the  averments  In  the  answer  must  stand  as 
admitted.  The  contention  will  be  ruled 
against  the  defendant  The  trial  court  hav- 
ing ordered  the  reply  to  be  amended  so  as 
to  meet  that  objection,  it  Is  to  be  regarded 
here  as  having  been  made,  and  it  is  Imma- 
terial whether  the  verbal  changes  were  made 
or  not  Underwood  v.  Bishop,  67  Mo.  374; 
Sbantz  v.  Shrlner,  150  S.  W.  727  (decided 
October  8,  1912). 

The  Judgment  is  affirmed  and  the  cause 
remanded. 


REYNOLDS,  P.  J., 
cur. 


and  NOBTONI.  J.,  con- 


MATTHEWS  v.  BBY. 

(St  Lonls  Court  of  Appeals.     MissonrL     Nov. 

12,  1912.) 

1.  Attachment  (|  32*)— Debt  Fbauduucnt- 

LT  CONTBACTED— RepSESENTATIONS. 

From  one's  statement  jast  after  the  price 
to  be  paid  by  him  for  mules  was  agreed  on, 
and  just  before  they  were  turned  over  to  him, 
"I  haven't  got  my  checkbook  here,  and  I  can't 
pay  you  now,  but  I  will  send  you  a  check  when 


I  get  home,"  an  implied  affirmance  tliat  noth- 
ing stood  between  immediate  payment  but  ab- 
sence of  his  checkbook,  that  the  money  was  in 
bank,  and  that  it  was  a  mere  matter  of  gettinf 
to  the  checkbook,  in  order  that  payment  might 
be  made,  if  not  inevitable,  is  permissible,  mak- 
ing the  debt  one  fraudulently  contracted,  aa 
regards  right  to  attach  therefor;  he  not  hav- 
ing had  the  money  in  bank. 

[Ed.  Note. — Ifor  other  cases,  sea  Attachment, 
Cent  Dig.  {§  81-87;    Deo.  Dig.  f  32.*] 

2.  ATTACHMENT    (f,   233*)  —  FRAnDUI.ENT   AT- 
TACHMENT—JUBISDICTION. 

Where  one  desiring  to  prevent  removal 
from  the  county  of  property  of  his  debtor  tem- 
porarily there,  having  a  single  cause  of  action 
tor  a  sum  too  great  for  the  jurisdiction  of  a 
justice,  split  it  and  had  the  property  seized  on 
two  attachments  issued  by  a  justice,  and  then, 
in  the  absence  of  the  debtor,  dismissed  them 
and  seized  the  property  on  attachment  in  a  suit 
in  the  circuit  the  latter  attachment,  obtained 
b^  means  of  the  other  fraudulent  attachments, 
gives  no  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Gent  Dig.  {|  706,  708;   Dec.  IMg.  {  233.*] 

3.  Afpeai,  ANn  Erbob  (i  862*)— Beview— The- 
OBY  Bei^ow. 

The  denial  of  a  motion  to  dismiss  will  be 
reviewed,  on  the  theory  that  the  motion  was  a 
proper  mode  of  raising  the  question  of  juris- 
diction; both  parties  and  the  trial  court  hav- 
ing proceeded  on  that  theory,  and  no  question 
in  that  regard  being  raised  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3402;  Dec.  Dig.  |  852.*1 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  Blley,  Judge. 

Action  by  B.  C.  Matthews  against  Bert 
Eby.  Judgment  for  plaintiff ;  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

Blarshall  Arnold,  of  Benton,  and  Brown  ft 
Galllvan,  of  New  Madrid,  for  appellant  Joe 
Moore,  of  Sikeston,  for  respondent 

GAULFIELD.  J.  The  appeal  in  this  case 
was  prosecuted  to  this  court,  bnt  was  there- 
after transferred  by  it  to  the  Springfield 
Court  of  Appeals,  under  the  provisions  of 
the  act  of  the  Legislature,  approved  June  12, 
1909.  See  Laws  of  Missouri,  1009,  pw  306. 
See,  also,  section  3939,  B.  S.  1909.  In  due 
time  the  cause  was  disposed  of  by  the  Spring- 
field Court  of  Appeals  through  an  opinion 
prepared  by  Judge  Nixon  of  that  court,  as 
will  appear  by  reference  to  Mathews  v.  Eby, 
149  Mo.  App.  157,  129  S.  W.  101&  Subse- 
quently the  Supreme  Court  declared  the  said 
legislative  act,  which  purported  to  author- 
ize the  transfer  of  cases  from  this  court  to 
the  Springfield  Court,  to  be  unconstitutional. 
The  cause  was  thereafter  transferred  by  the 
Springfield  Court  of  Appeals  to  this  court 
on  the  theory  that  the  Jurisdiction  of  the 
appeal  continued  to  reside  here,  and  the  pro- 
ceedings liad  In  the  Springfield  Court  with 
reference  thereto  were  coram  non  Judioe. 

The  case  has  been  argued  and  submitted 
here  and  duly  considered.  Upon  reading  the 
record,  we  are  satisfied  with  and  adopt,  so 
far  as  it  relates  to  the  question  whether  the 
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debt  sned  for  warn  frandnlentlr  contracted, 
tbe  statement  of  facts  set  forth  In  the  opin- 
ion of  the  Springfield  Court  of  Appeals, 
above  referred  to,  as  follows :  "This  was  an 
action  bronght  In  the  circuit  court  of  Scott 
county  on  an  account  In  the  sum  of  $375, 
and  a  writ  of  attachment  was  sued  out  In 
aid  thereof;  the  ground  for  attachment  be- 
ing that  the  debt  sued  for  was  fraudulently 
contracted.  This  writ  was  levied  on  three 
mules,  the  subjects  of  this  controversy.  The 
defendant  filed  a  plea  In  abatement,  which, 
among  other  things,  denied  that  the  debt 
sned  for  was  fraudulently  contracted.  The 
verdict  of  the  Jury  sustained  the  attachment 
The  defendant  then  answered;  but  upon 
plalntUTs  motion  a  pert  of  the  answer  was 
stricken  out,  and,  defendant  declining  to 
plead  further.  Judgment  was  rendered  for 
plaintiff  for  the  amount  sued  for.  Defend- 
ant has  appealed,  and  Insists  that  the  at- 
tachment should  not  have  been  sustained,  be- 
cause the  evidence  does  not  show  that  the 
debt  sued  for  was  fraudulently  contracted. 

This  litigation  had  its  Inception  in  the  sale 
of  three  mules.  The  evidence  shows:  That 
plaintiff  was  a  dealer  In  mules,  maintaining 
a  mule  bam  in  Sikeston,  Scott  county.  Mo. 
That  about  the  let  of  April,  lOOS,  defendant 
appeared  at  plaintiff's  mule  bam,  and,  after 
having  examined  several  mules,  had  two 
hitched  to  a  wagon  and  tried  them,  and  said 
be  would  take  them,  together  with  another 
mule  he  had  examined.  The  two  mules  were 
priced  at  $190  each,  and  the  separate  mule 
at  $175,  making  a  total  of  $555;  but  plain- 
tiff told  defendant  he  would  sell  the  three 
for  $550.  There  Is  a  direct  confilct  in  the 
evidence  as  to  what  then  occurred.  Plain- 
tiff testified  that  defendant  went  uptown,  and 
then  came  back  and  caught  the  mules,  and 
said :  "T.  haven't  got  my  checkbook  here,  and 
I  can't  pay  you  for  this  now,  but  I  will  send 
yoa  a  dieck  when  I  get  home."  Plaintiff 
says  he  went  uptown  and  asked  a  man  who 
was  well  acquainted  In  that  country  what  he 
thought  about  letting  the  mules  go  on  that 
kind  of  a  promise,  and  that  be  was  told  it 
would  be  perfectly  safe.  That  plaintiff  then 
told  defendant  he  could  take  them,  but  to 
send  the  check  at  once.  That  he  waited 
about  two  weeks  and  then  wrote  to  defend- 
ant. Not  receiving  a  reply,  he  wrote  again, 
bnt  to  no  avail.  Plaintiff  says  that  after 
about  five  weeks  he  sent  Alfred  Emery  to  the 
defendant;  that  the  defendant  sent  back 
$100,  with  a  promise  to  pay  the  balance  at 
once;  that  after  waiting  about  a  week  lon- 
ger he  wrote  again,  and  then  defendant  came 
from  his  home  In  Xew  Madrid  county  to 
Sikeston  and  wanted  to  turn  back  the  two 
moles  which  had  been  priced  at  $190  each, 
but  idalntiff  refused  to  take  them  and  told 
drfoidant  to  get  the  matter  settied  up  by  the 
following  Monday;  that  defendant  returned 
on  Monday  and  left  the  two  mules  at  plaln- 
tUTs mule  bam  in  plaintiff's  absence.    Th^ 


met  later,  however,,  and  had  some  words,  de- 
fendant saying  one  of  the  mules  was  not 
worth  $1.50.  Plaintiff  then  offered  him  $150 
for  the  mule,  but  defendant  would  not  take 
less  than  $165,  which  plaintiff  refused  to  glve^ 
because  the  mule  had  become  lame,  and  both 
of  them  had  deteriorated  In  value.  Defend- 
ant then  paid  him  $75  more,  leaving  a  bal- 
ance due  of  $375,  and  plaintiff  prepared  a 
note  for  that  amount  and  gave  it  to  the  de- 
fendant, with  directions  to  get  it  signed  by 
certain  named  persons,  so  that  be  would 
have  something  to  show  for  the  sale.  Plain- 
tiff states  that  he  then  saw  defendant  "act- 
ing peculiar,"  and  that  defendant  slipped 
back  and  got  the  bridle  he  had  had  on  one 
of  the  two  mules  which  he  had  bronght  to. 
the  bam  and  wrapped  it  up  in  his  rain  <^t, 
walked  around  "back  there"  a  while,  and' 
then  went  out ;  that  plaintiff  was  then  con- 
vinced that  defendant  was  trying  to  beat 
him  by  leaving  the  mules  there  anyhow; 
that  he  went  out  and  found  tbat  defendant 
had  also  brought  the  third  mule  to  town, 
and  he  at  once  started  attachment  proceed- 
ings and  secured  possession  of  the  three 
mules.  Def^idant's  testimony  wais  that  he 
did  not  agree  to  send  a  check  at  once,  but 
that  he  was  to  take  the  mules  home  and  pay 
at  a  future  date,  when  his  brother  had  se- 
cured some  money  on  a  loan;  tbat  nothing 
was  said  about  a  check ;  that  the  mules  were 
warranted,  and  that  if  they  were  not  "all 
right"  defendant  could  return  them.  De- 
fendant's own  evidence  shows  that  he  had 
no  money  in  the  bank,  but  was  relying  upon 
hia  brother  to  make  a  loan  and  obtain  the 
money. 

[1]  Our  learned  Brethren  of  the  Spring- 
field Court  of  Appeals  treated  the  case,  upon 
the  foregoing  facts,  as  if  there  was  nothing 
more  by  way  of  fraud  than  the  defendant's 
promise  to  send  plaintiff  a  check  on  his  ar- 
rival home,  and  concluded  that  such  mere 
promise  was  not  such  a  false  representation 
as  to  constitute  a  fraud,  though  it  was  im- 
performed,  citing  Bullock  v.  Wooldridge,  42 
Mo.  App.  356;  Stocking  v.  Howard,  73  Mo. 
25.  We  cannot  agree  that  the  case  should 
be  so  treated.  In  order  for  a  debt  to  be 
fraudulently  contracted  on  his  part,  "the 
debtor  must  have  been  g^uilty  of  some  materi- 
al deceptive  act,  word,  or  concealment,  done 
or  suffered  by  him  with  the  Intent  to  Induce 
the  opposite  party  to  consent  to  the  debt. 
The  opposite  party  must  have  relied  upon 
such  false  acts  or  manifestations  of  the  debt- 
or, and  yielded  his  consent  to  the  contract 
on  the  faith  thereof."  Flnlay  v.  Bryson,  84 
Mo.  664.  It  is  clear  from  this  definition  or 
rule  that  the  false  representation  need  not 
be  express,  but  may  be  by  conduct  as  well 
as  by  words;  and  such  Is  the  law.  "If  one 
intentionally  acts  in  such  a  manner  as  to 
reasonably  lead  another  to  believe  in  the 
existence  of  facts  which  do  not  exist,  and 
to  act  on  such  belief  to  his  mrejudlce,  it 
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is  as  mnch  a  fraud  as  If  he  made  a  positlTe 
statement  as  to  the  existence  of  sncb  facts." 
14  Am.  &  Bng.  Ena  of  Law  (2d  Ed.)  p.  30. 
Thus  the  drawing  of  a  check  upon  a  bank  In 
which  the  drawer  has  no  funds,  and  utter- 
ing It,  is  a  fraud.  It  amounts  to  a  false  af- 
firmation that  the  money  is  there  to  meet 
it  Peterson  t.  Union  Nat  Bank,  62  Pa. 
206,  91  Am.  £>e&  146.  Now,  In  the  case  at 
bar,  the  purchaser  (defendant)  did  not  actu- 
ally draw  the  cheek,  but  he  used  the  words 
which  were  equivalent  as  an  affirmation.  He 
said :  "I  havent  got  my  checkbook  here,  and 
I  can't  pay  yon  now,  but  I  will  send  you  a 
check  when  I  get  home."  Who  can  doubt 
that  this  language  Implied  that  the  money 
was  in  bank  to  meet  the  check  as  soon 
as  it  was  given?  It  amounted  to  a  state- 
ment that  nothing  stood  between  the  parties 
and  Immediate  payment  but  the  absence  of 
defendant's  checkbook;  that  the  money  was 
in  bank,  and  It  was  a  mere  matter  of  get- 
ting to  the  checkbook,  in  order  that  payment 
might  be  made.  If  such  implication  was 
not  Inevitable,  it  was  at  least  permissible, 
and  was  a  matter  for  the  Jury.  That  such 
implied  afiSrmation  was  false  Is  clearly 
shown,  and,  of  course,  defendant  must  have 
known  it  was  false.  It  related  to  a  material 
fact;  for  if  the  money  had  been  In  bank 
payment  could  have  been  made  as  soon  as 
the  defendant  could  reach  his  checkbook, 
while  if  the  contrary  was  true  the  payment, 
or  at  least  the  time  thereof,  was  dependent 
upon  the  ability  of  defendant's  brother  to 
make  a  loan,  whldi  was  a  very  uncertain 
matter.  That  plaintiff  relied  upon  such 
affirmation  may  be  inferred ;  for  It  concerns 
a  fact  of  which  defendant  had,  or  was  sup- 
posed to  have,  knowledge,  while  the  plain- 
tier  had  no  such  knowledge,  and  no  ready 
means  of  acquiring  it  That  the  fklse  im- 
pression was  given  by  defendant  with  in- 
tent to  induce  plaintiff  to  consent  to  the  debt, 
and  that  plaintiff  yielded  his  consent  on  the 
faith  thereof,  may  be  inferred ;  for  the  lan- 
guage which  created  It  was  part  of  the  ne- 
gotiation for  the  sale  of  the  mules,  and  was 
followed  immediately  by  the  mules  being 
turned  over  to  the  defendant  We  are  sat- 
isfied that  there  was  sufficient  evidence  on 
which  to  base  a  finding  that  the  debt  was 
fraudulently  contracted. 

[2]  But  the  point  is  made  that  the  judg- 
ment should  be  reversed  by  reason  of  the 
action  of  the  circuit  court  in  overruling  de- 
fendant's motion  to  dismiss  the  cause  for 
want  of  Jurisdiction.  The  cause  was  insti- 
tuted in  the  circuit  court  of  Scott  county, 
and  the  Jurisdiction  depends  upon  the  validi- 
ty of  the  attachment,  because  the  defend- 
ant resided  in  another  county,  and  was  not 
served  with  summons  in  Scott  county,  where 
the  plaintiff  resided.  Section  1751,  R.  S. 
1009;  Brackett  v.  Brackett,  61  Mo.  221.  The 
objection  raised  by  the  motion  to  dismiss  is 


aimed  at  the  means  by  which  the  court  ac- 
quired Jurisdiction  through  the  execution  of 
its  attachment  process. 

The  following  facts  were  disdosed  at  the 
hearing  upon  the  motion:  On  May  4,  1908, 
defendant  resided  and  had  the  three  mules 
In  New  Madrid  county.  The  plaintiff  resid- 
ed and  had  his  mule  bam  at  Sikeston,  In 
Scott  county.  On  that  day  the  defendant 
came  from  New  Madrid  county  to  Sikeston, 
in  Scott  county,  bringing  with  him  the  three 
mules.  One,  a  bay  mule,  he  drove,  in  bis 
buggy,  and  the  other  two,  the  gray  mules, 
he  led.  Arrived  in  Sikeston,  he  tied  the  bay 
mule  at  the  usual  hitching  place  and  took  the 
two  gray  mules  to  plaintiff's  mule  barn,  where 
he  insisted  on  plaintiff  taking  them  back  as 
unsound.  He  testified  tliat  plaintiff  did  take 
them  back  and  received  a  payment,  which 
finished  paying  for  the  bay  mule.  According 
to  plaintiff's  version,  however,  he  refused  to 
consent  to  any  such  arrangement  and  re- 
pudiated defendant's  suggestion  ttiat  the 
amount  paid  ($175)  paid  for  one  mule,  and 
insisted  tliat  that  sum  was  to  be  credited  on 
the  three  mules;  that  the  transaction  had 
been  a  sale  of  three  mules  for  $560  which 
conld  not  be  divided.  Plaintiff  told  defend- 
ant to  take  the  mules  out  of  his  bam  and 
take' them  home.  But  afterwards  the  plain- 
tiff testified  he  Judged  from  the  defendant's 
actions  that  he  was  going  to  try  to  get  out 
of  town  with  the  bay  mule,  leaving  the  gray 
mules  on  plalntHTs  hands.  He  determined 
to  stop  this  and  keep  the  bay  mule  in  Scott 
county  by  means  of  a  writ  of  attadiment 
from  the  Justice  of  the  peace;  but,  as  the 
sum  demanded  by  him  ($376)  exceeded  the 
amount  of  the  Justice's  Jurisdiction,  he  split 
Ills  cause  of  action  into  two  parts  and  sued 
out  two  writs  before  the  Justice  for  the  two 
parts.  Under  the  first  writ,  which  was  is- 
sued that  day,  May  4,  1908,  he  succeeded  In 
having  the  bay  mule  seized  and  held  by 
the  constable  before  the  defendant  had  a 
chance  to  get  it,  and  in  spite  of  the  defend- 
ant's attempt  to  do  so.  The  constable  and 
plaintiff  then  took  the  bay  mule  and  put  It 
with  the  two  gray  mules  In  the  plalntUTs 
bam.  Under  the  second  writ,  which  was 
sued  out  the  next  day,  May  5,  1908,  the 
plaintiff  bad  the  two  gray  mules  levied  upon. 
All  the  mules  continued  to  be  kept  in  plain- 
tiff's bam.  On  his  cross-examination  plain- 
tiff frankly  admitted  that  he  divided  his 
cause  of  action  because  be  wanted  to  keep 
defendant  from  getting  out  of  town  with  the 
mule,  and  so  as  to  get  the  matter  into  the 
Justice  court  The  two  attachment  suits  be- 
fore the  Justice  were  set  down  for  hearing 
on  the  14th  day  of  May,  at  which  time  the 
defendant  was  present;  but  the  causes  were 
continued  on  account  of  the  sickness  of  the 
plaintiff.  Thereafter,  and  while  the  defend- 
ant was  out  of  the  coimty  and  (he  mules 
were  still  in  plaintifTB  barn,  held  under  the 
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attachment,  tbe  plaintiff,  without  defendant's 
knowledge,  dismissed  both  suits  before  the 
Justice  and  Immediately  sued  oat  the  writ 
of  attachment  In  the  cm6  at  bar  and  caused 
the  mules  to  be  levied  upon  thereunder.  He 
stated,  on  cross-examination,  that  be  had 
bad  this  attachment  sued  out  right  away 
after  dismissing  the  others,  so  that  he  could 
bold  the  mules,  as  he  was  afraid  "they  would 
beat  me  out  of  them." 

What  is  the  effect  of  plaintiff's  conduct, 
as  above  disclosed,  upon  this  proceeding? 
The  law  is  that  an  attachment  levy  effected 
by  unlawful  or  fraudulent  means  is  illegal 
and  void,  and  confers  no  Jurisdiction.  Rosen- 
cranz  v.  Swofford  Bros.  Dry  Goods  Co.,  175 
Mo.  518,  76  S.  W.  446,  97  Am.  St  Rep.  609; 
Drake  on  Attachment  (6th  Ed.)  |  193.  This 
is  upon  the  principle  that  courts  will  not 
lend  their  assistance  to  effectuate  fraudulent 
or  unlawful  practices  of  suitors  (Holker  v. 
Bennessey,  141  Mo.  527,  loc.  cit  536,  42  S. 
W.  1090,  80  L.  R.  A.  165,  64  Am.  St  Rep. 
624);  or,  as  otherwise  stated,  no  one  should 
be  permitted  to  take  advantage  of  his  own 
wrong,  and  no  lawful  thing  can  stand  on 
an  unlawful  foundation.  Rood  on  Attach- 
ment, {  186,  citing  Holker  v.  Hennessey,  su- 
pra. So,  where  one  came  into  possession 
of  goods  of  another  in  one  state  fraudulent- 
ly or  as  a  trespasser,  and  took  them  into  an- 
otber  state  without  the  consent  of  the  own- 
er, in  order  that  a  writ  of  attachment  In 
that  state  could  be  levied  upon  them,  it  was 
held  that  the  levy  conferred  no  Jurisdiction, 
and  was  void.  Rosencranz  v.  Swofford  Bros. 
Dry  Goods  Co.,  supra;  Powell  v.  McKee,  4 
Ia.  Ann.  108.  A  like  ruling  was  made  where 
a  slave  was  decoyed  into  the  Jurisdiction  of 
the  court  and  there  attached.  Tlmmons  v. 
Garrison,  4  Humph.  (Tenn.)  148.  So  it  was 
held  that  if  the  levy  be  made  by  means  of 
a  trespass  it  is  vitiated.  Bailey  v.  Wright, 
38  Mich.  96.  Likewise,  where  the  sheriff 
In  one  coimty  seized  the  property,  pretend- 
ing that  he  seized  it  by  virtue  of  a  writ  of 
attaclmient,  and  carried  it  back  to  his  own 
coimty,  where  be  made  a  formal  levy  under 
a  writ  in  his  possession,  the  levy  was  held 
to  be  void.  Fomroy  v.  Parmlee,  9  Iowa,  140, 
74  Am.  Dec.  828.  In  some  Instances  the 
frandnlent  contrivance  for  obtaining  posses- 
sion of  defendant's  property  involves  an 
abuse  of  legal  process.  As  in  the  case  of 
Gilbert  v.  Holllnger,  14  La.  Ann.  441,  where, 
by  means  of  a  writ  of  attachment  issued  by 
tbe  United  States  Circuit  Court  on  a  false 
aflSdavlt  that  the  defendant  was  a  citizen 
of  tbe  state,  goods  were  brought  into  the 
territorial  Jurisdiction  of  the  state  court  and 
there  attached  under  the  state  court  writ, 
on  the  ground  that  the  defendant  was  a  non- 
resident of  the  state.  The  case  of  Byler  v. 
Jones,  79  Mo.  261,  illustrates  the  same  prin- 
ciple, though  it  does  not  involve  a  seizure  of 
property.    It  was  there  held  that  the  crim- 


inal process  of  the  state  cannot  be  used  to 
take  a  person  from  one  county  to  another, 
for  the  purpose  of  having  him  served  with 
civil  process  in  the  latter  county;  and  that 
courts  of  tbe  county  into  which  he  was  so 
brought  could  acquire  no  rightful  Jurisdic- 
tion over  bis  person  in  any  dvil  proceeding 
by  means  of  such  a  contrivance  and  wrong. 
There  are  many  other  cases,  but  the  fore- 
going are  sufficient  to  illustrate  the  princi- 
ple involved. 

Now,  in  the  case  at  bar,  in  order  to  detain 
the  property  in  Scott  county,  In  order  that 
it  might  be  subjected  to  attachment  process 
therein,  the  plaintiff  used  the  writs  of  at- 
tachment Issued  by  the  Justice  of  the  peace. 
Tbe  Justice  had  no  Jurisdiction,  as  plaintiff 
knew,  to  issue  a  writ  to  secure  tbe  sum  de- 
manded by  him,  so,  in  order  to  accomplish 
his  purpose,  regardless  of  the  law,  plaintiff 
conferred  upon  the  Justice  a  fictitious  ap- 
pearance of  Jurisdiction  by  splitting  his 
cause  of  action  and  bringing  two  suits.  This 
was  an  unlawful  practice— a  proceeding 
which  tbe  law  nevor  tolerates.  Bobbins  v. 
Conley,  47  Mo.  App.  502;  note  to  Reynolds 
y.  Jones,  44  Cent  Law  J.  306;  Wagner  v. 
Jacoby,  26  Mo.  632;  Laine  v.  Francis,  15 
Mo.  App.  107.  It  vras  a  fraud  in  law.  Yet 
by  this  means  fraudulent  and  unlawful  at- 
tachment writs  were  procured,  the  property 
taken  into  custody  and  held  until  the  de- 
fendant had  left  the  county  and  was  off  his 
guard,  when  plaintiff  dismissed  the  Justice 
suits,  and,  fearful  of  losing  the  unlawful 
advantage  be  bad  gained  thereby,  hurriedly 
sued  out  this  writ  and  caused  tiie  property 
to  t>e  seized  thereunder  before  defendant  had 
a  chance  to  be  advised.  It  is  clear  that  this 
proceeding  is  but  an  attempt  to  reap  tbe  fruits 
of  the  unlawful  practice  by  which  it  was 
made  possible;  and  to  permit  plaintiff  to 
prevail  herein  would  be  but  to  lend  our  as- 
sistance to  effectuate  such  unlawful  prac- 
tice. Under  the  law  It  is  our  duty  to  re- 
fuse to  do  so,  as  it  was  the  duty  of  the 
trial  court  Jurisdiction  cannot  be  unlaw- 
fully acquired  as  in  this  case. 

[3]  We  may  add  here  that  we  have  pro- 
ceeded on  the  theory,  without  deciding,  that 
the  motion  to  dismiss  was  a  proper  mode 
of  presenting  the  question  of  Jurisdiction. 
We  have  done  this,  because  both  the  parties, 
as  well  as  the  trial  court,  proceeded  on  that 
theory,  and  no  question  in  that  regard  is 
raised  here.  That  the  trial  court  did  not 
overrule  the  motion  because  It  was  an  Im- 
proper mode  of  raising  the  question  of  Ju- 
risdiction is  made  clear  by  the  record,  which 
discloses  that  the  court  struck  out,  on  plain- 
tiff's motion,  a  like  plea  to  the  Jurisdiction 
from  defendant's  plea  in  abatement  of  the 
attachment,  and  from  defendant's  answer  to 
tbe  merits;   the  defendant  duly  excepting. 

For  the  reasons  above  stated,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 
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with  directions'  to  the  drcnit  court  to  set 
aside  Its  order  sustaining  the  attachment 
and  enter  an  order  dlsmtsslng  the  cause. 

REYNOLDS.  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


GAMBREL  v.  HINE8  et  aL 

(Kansas  City  Court  of  Appeals.    Missouri. 
Not.  25.  1012.) 

1.  Fraudulent  Contetances  ({  135*)— Sau 
—Change  or  Possession. 

Where  a  bill  of  sale  given  by  a  debtor  to 
two  creditors  in  payment  of  his  debts  was  not 
recorded,  and  the  property  was  not  pointed  ont 
or  taken  into  their  possession,  and  where  both 
were  present  at  an  auction  sale  at  which  the 
property  was  sold  to  others  and  one  of  them 
acted  as  auctioneer,  the  sale  to  them  was  void 
as  to  a  judgment  creditor  who  levied  upon  the 
proceeds  of  the  auction  sale,  under  Rev.  St. 
1900,  t  2887,  avoiding  as  to  creditors  a  sale  of 
chattels  not  accompanied  by  a  change  of  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,   Cent  Dig.  {  427;    Dec.   Dig.  ( 

2.  Fraudulent    Contetances    (t    116*)  — 
Preference. 

A  debtor  may  transfer  his  property  in  pay- 
ment of  his  debts,  though  he  thereby  gives  cer- 
tain creditors  a  preference  over  a  judgment 
creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  if  370,  375-377;  Dec. 
Dig.  i  115w*i 

Appeal  from  Clrcnlt  Court,  Holt  County; 
Francis  H.  Trimble,  Judge.    • 

Action  by  Felix  Oambrel  against  Thomas 
H.  Hlnes,  In  which  Joseph  O.  Wilson  and 
another  Interpleaded.  From  judgment  for 
Interpleaders,  plaintiff  appeals.  Reversed 
and  remanded. 

H.  B.  Williams,  of  Craig,  and  W.  E.  Stubbs, 
of  Mound  dty,  for  appellant.  John  W. 
Stokes,  of  Craig,  and  J.  B.  Dearmont,  of 
Mound  City,  for  respondent 

BROADDUS,  P.  3.  Garnishment  and  in- 
terpleas.  On  the  15th  day  of  January,  1907, 
Gambrel  obtained  a  judgment  In  the  circuit 
-court  of  Holt  coimty  against  Thomas  Hlnes 
for  $56.08  and  costs,  the  costs  amounting  to 
$125.96,  making  the  total  judgment  $182.03. 
One  or  more  executions  were  issued  upon 
the  judgment  and  returned  nulla  bona.  The 
execution  which  has  reference  to  the  sul>- 
.ject  of  this  controversy  was  issued  on  the 
16tb  day  of  January,  1009. 

[1]  A  short  time  prior  to  the  Issuing  of 
this  execution,  Hlnes,  the  execution  debtor, 
advertised  certain  personal  property  to  be 
sold  at  the  farm,  upon  which  he  was  resid- 
ing, at  public  sale,  on  the  19th  day  of  Janu- 
ary, 1909,  in  which  advertisement  he  stated 
that  he  Intended  to  remove  from  the  state. 
On  the  day  of  sale,  the  sheriff  of  the  county 
went  to  the  farm  mentioned  to  levy  upon  the 


personal  property  so  adTertlsed  for  sale  as 
the  property  of  Hlnes.  It  seems  that  there 
was  to  be  other  personal  property  than  that 
of  Hlnes  ahso  to  be  sold  at  that  time.  Upon 
arriving  at  the  farm,  the  sheriff  made  his 
business  known  to  Hlnes,  whereupon  Hlnes, 
to  prevent  injurious  effect  upon  the  sale, 
agreed  with  the  sheriff  that,  if  the  sheriff 
would  not  seize  the  property  under  the  exe- 
cution, he  (Hlnes)  would  leave  in  the  hands 
of  Fred  Burnett,  who  was  the  derk  of  the 
sale,  enough  of  the  proceeds  d^ved  from 
the  sale  of  said  property  to  satisfy  the  ex- 
ecution in  the  hands  of  the  sheriff,  and  that 
the  sheriff  could  seize  said  proceeds  In  Ilea 
of,  and  as  for  the  property  itself.  Where- 
upon Hlnes,  the  sheriff,  and  Burnett  Inspect- 
ed the  property,  and  Hlnes  pointed  out  to 
Burnett  the  property  from  the  sale  of  which 
the  proceeds  were  derived,  which  said  pro- 
ceeds were  seized  by  the  sheriff  under  the 
execution  in  his  hands,  and  which  are  the 
subject  of  this  litigation.  In  the  morning 
of  the  day  of  sale  Hlnes  executed  a  bill  of 
sale  of  the  property  mentioned  to  Joseph  O. 
Wilson,  his  father-in-law,  and  J.  P.  Hines, 
his  brother;  the  consideration  t>elng  an  ex- 
isting indebtedness.  Plaintiff  had  no  notice 
of  this  bill  of  sale  previous  to  the  seizure 
of  the  property.  The  funds  having  been 
garnished  In  his  hands,  Burnett  asked  leave 
to  deposit  them  with  the  court,  and  for  an 
order  for  claimants  to  Interplead  for  the 
funds.  Wilson  and  J.  P.  Hines  filed  thdr 
Interpleas,  and,  Issue  being  made,  the  cause 
was  heard  by  the  court  sitting  as  a  jury. 
The  bill  of  sale  was  not  recorded,  nor  was 
the  property  mentioned  in  the  bill  of  sale 
pointed  out  to  interpleaders  at  the  time  of 
the  execution  of  said  instrument,  and  no 
physical  possession  was  taken  by  than. 
Both  interpleaders  were  present,  and  Wilson 
was  the  auctioneer  who  cried  the  sale.  They 
were  not  parties  to  the  agreement  made  be- 
tween the  sheriff  and  the  debtor,  Hines. 
that  tile  property  should  be  sold  and  the 
proceeds  held  by  Burnett,  subject  to  seizure 
by  the  sheriff,  as  stated,  and  also  to  be  held 
subject  to  garnishment  At  the  dose  of 
the  evidence  the  plaintiff  offered  a  demurrer 
to  interpleaders*  evidence,  wbldi  the  cotirt 
overruled.  The  plaintiff  then  asked  the 
court  to  declare  the  law  In  tbe  following 
language:  "The  court,  sitting  as  a  Jury,  de- 
clares the  law  to  t>e  that  although  he  may 
believe  from  the  evidence  In  the  case  that 
Interpleaders,  Joseph  G.  Wilson  and  J.  P. 
Hlnes,  did  in  good  faith  purchase  from 
Thomas  Hlnes  the  property  mmtloned  in  evi- 
dence, yet,  if  you  further  believe  and  find 
from  ttxe  evidence  that  said  property  so  pur- 
chased tiad  never  been  actually  delivered  un- 
to said  purchasers  prior  to  the  levying  of 
the  execution  mentioned  in  evidoice,  then 
and  in  that  event  such  sale,  if  any.  Is  void 
as   to   plaintiff,    Felix    Gambrel,   and  your 
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verdict  sbonld  be  against  the  Interpleaders 
and  for  plaintiff."  The  court  refused  the 
declaration,  and  rendered  Judgment  In  favor 
of  the  interpleaders,  and  plaintiff  appealed. 

The  contention  of  plaintiff  is  that  the  sale 
of  personal  property  to  interpleaders  was 
Told  as  to  creditors.  Section  2887,  B.  S. 
1900,  provides  that:  "Every  sale  made  by  a 
Tmdor  of  goods  and  chattels  In  his  posses- 
sion or  under  his  control,  unless  the  same  be 
accompanied  by  delivery  In  a  reasonable 
time,  regard  being  had  to  the  situation  of 
the  property,  and  be  followed  by  an  actual 
and  OMitlnaal  change  of  possession  of  the 
tilings  sold,  shall  be  held  to  be  fraudulent 
and  void,  as  against  the  creditors  of  the 
vendor,  or  subsequent  purchasers  In  good 
<altii,"  etc.  This  section  was  construed  by 
this  court,  wherein  It  is  held  that  in  the 
-case  of  a  sale  of  goods  there  must  be  an 
actual  delivery — ^"a  substantial  change  of 
possession."  Harmon  v.  Morris,  28  Mo.  App. 
328.  "A  mere  symbolical  delivery  of  person- 
al property,  wlUiout  any  outward  or  visible 
-change  of  iMssession  within  a  reasonable 
time,  such  as  the  nature  and  situation  of 
the  property  admit  of,  will  not  constitute 
sndi  a  change  of  possession  as  Qie  statute 
requires  as  against  creditors  of  the  vendor, 
especially  when  the  vendor  continues  to  sus- 
tain the  same  relation  to  the  property  in 
respect  to  its  possession  as  before  the  sale." 
Dyer  v.  Balsley,  40  Mo.  App.  550.  And  so  it 
iB  held  in  State  ex  rel.  v.  Hall,  46  Mo.  App. 
IBM,  and  many  other  cases  since  determined. 

There  was  no  attempt  made  by  interplead- 
«rs  to  take  possession  of  the  property  in 
question.  On  the  contrary,  the  property  was 
satfered  to  remain  In  tiie  debtor's  possession 
after  the  sale  in  question,  and  was  allowed, 
without  objection  or  protest  by  vendees,  to 
be  sold  by  the  auctioneer  at  public  sale ;  -  Wil- 
son, one  of  the  interpleaders,  being  the  auc- 
tioneer. It  is  true  that  as  to  the  com  and 
tionsehold  property  perhaps  Interpleaders 
did  not  have  sufficient  time  to  remove  the 
same  from  the  ftirm.  But,  as  to  the  other 
im>perty,  it  was  subject  to  the  immediate 
-control  of  interpleaders  had  they  seen  fit  to 
take  it  into  their  possession.  However,  the 
-evidence  discloses  that  they  did  not  Intend  to 
take  possession  of  any  part  of  the  property 
at  any  time,  but  left  It  in  the  debtor's  pos- 
session for  the  purpose  of  having  it  sold  as 
his  property. 

[2]  It  is  insisted  that  the  debtor  has  a 
right  to  prefer  interpleaders,  who  were  his 
creditors.  This  is  true,  but  that  fact  does 
not  idace  them  in  any  better  position  than 
that  of  purchasers,  as  the  same  rule  would 
apply  In  both  instances. 

The  question  is  not  one  of  fraudulent  in- 
tent, but  fraud  as  a  matter  of  law.  The 
plaintiff's  demurrer  should  have  been  sus- 
tained. 

Reversed  and  remanded.    All  concur. 


SCIENTIFIC  AMERICAN  CLUB  r. 

HORCHITZ  et  al. 

(St.  LfoalB  Court  of  Appeals.    MlssonrL    Nov. 

12,  1912.    Rehearing  Denied  Dec  3,  1912.) 

1.  CouBTS  (J  488*)— JuBisDiCTiON  — Ques- 
tions IH   CONTBOVEBSY. 

Where  the  Supreme  Court  transfers  a 
case  ap[>ealed  to  it  to  the  Court  of  Appeals, 
constitutional  questions  sought  to  be  raised  are 
eliminated. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.   f{  1316-1323;    Dec  Dig.   i  488.*J 

2.  JunoMENT  (I  713*)— Conclusiveness — 
Questions  Ooncludeo. 

A  Judgment  of  a  court  having  Jurisdic- 
tion of  the  parties  and  subject-matter  is  con- 
clusive on  the  parties  as  to  all  matters  in  is- 
sue, or  which  could  have  been  brought  up  in 
the  trial  of  the  cause;  and  a  Judgment  for  a 
foreign  corporation  is  conclusive  on  its  right 
to  maintain  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  »  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247;   Dec  Dig.  |  713.»] 

3.  Justices  of  the  Peace  (|  191»>— Judg- 
ment ON  Appeai.— Conclusiveness— Ir'Ax- 
TiES  Concluded. 

A  surety  on  an  appeal  bond,  on  appeal 
from  a  jodgment  of  a  Justice  is  in  privity  with 
the  judgment  debtor;  and  the  Judgment  is 
binding  on  both. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |i  735-750;  Dec  Dig. 
I  191.»] 

4.  Execution  (|  163*)— Fobeion  Cobfoba- 
TioNs— RioHT  TO  Execution  on  Judohbnt 
—Attack. 

That  a  foreign  corporation  is  not  author- 
ised to  do  business  in  the  state  is  an  affirm- 
ative defense  to  an  action  brought  by  it;  and 
the  mere  filing  of  an  ex  parte  affidavit,  not 
brought  to  the  attention  of  the  court,  in  sup- 
port of  a  motion  to  quash  an  execution  on  a 
judgment  in  favor  of  the  foreign  corporation, 
on  the  ground  that  it  has  not  complied  with 
the  statute,  does  not  establish  the  truth  of  the 
facts,  and  is  not  a  sufficient  attack  on  the 
right  to  execution,  though  it  be  assumed  that 
the  execution  defendant  may  attack  the  execu- 
tion for  such  reason. 

[Bid.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  473-483;    Dec  Dig.  i  163.*J 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  the  Scientiflc  American  Club 
against  Louis  Horchitz  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

See,  also,  128  Mo.  App.  675, 106  S.  W.  1117. 

Frank  K.  Ryan,  of  St.  Louis,  for  appel- 
lants. Bishop  &  Cobbs,  of  St.  Louis,  for  re- 
spondent 

REYNOLDS,  P.  J.  Plaintiff  commenced 
its  action  before  a  Justice  of  the  peace  to 
recover  a  debt  claimed  to  be  due  It  by  the 
defendant  Horchitz.  On  trial  before  the  Jus- 
tice there  was  a  verdict  and  Judgment  for 
plaln-tlff.  Seven  days  after  the  judgment 
was  rendered,  defendant  appealed  to  the  cir- 
cuit court  giving  an  appeal  bond  with  appel- 
lant Levin  as  surety.  No  notice  of  the  ap- 
peal  having  been  served   on  plaintiff,  and 
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after  the  lapee  of  several  terms  of  the  cir- 
cuit court,  plaintiff  filed  Its  motion  to  affirm 
the  judgment  of  the  Justice  for  failure  to 
give  notice  of  the  appeal.  At  the  same  term 
defendant  Horchltz  filed  a  motion  to  dismiss 
the  appeal  for  the  reason  that  plaintiff  was 
a  foreign  corporation,  organized  under  the 
laws  of  the  state  of  New  Tork  and  that  at 
the  times  mentioned  In  the  petition  or  state- 
ment in  the  case  it  was  not  authorized  to  do 
business  in  this  state  by  its  failure  to  com- 
ply with  the  provisions  of  what  is  now  sec- 
tion 3039,  R.  S.  1909,  and  under  what  is  now 
section  3040,  it  could  not  maintain  any  ac- 
tion or  suit  This  motion  was  stricken  from 
the  flies  by  the  circuit  court  and  the  motion 
to  affirm  the  Judgment  of  the  Justice  sus- 
tained, the  Judgment  being  rendered  in  the 
circuit  court  in  favor  of  respondent,  plaintiff 
below,  and  against  Horchltz,  the  defendant  in 
the  case,  and  Levin  his  surety  on  his  ap- 
peal bond.  Whereupon  defendant  Horchltz 
appealed  to  this  court,  where  the  judgment 
of  the  circuit  court  was  affirmed.  See  Scien- 
tific American  Qub  r.  Horchltz,  128  Mo. 
App.  675,  106  S.  W.  1117.  Execution  there- 
upon^ issued  out  of  the  office  of  the  clerk  of  the 
circuit  court  against  Horchltz  and  Levin, 
who  thereupon  filed  their  motion  to  quash 
the  execution,  alleging  the  same  grounds  as 
set  out  in  the  former  motion,  that  is  failure 
of  plaintiff  to  comply  with  the  provisions  of 
section  3039,  supra,  and  upon  the  further 
ground  that  the  summary  judgment  against 
defendant  Levin,  surety  on  the  appeal  bond, 
and  issue  of  execution  thereon  deprived  him 
of  his  property  without  due  process  of  law, 
in  violation  of  the  provisions  of  the  Con- 
stitution of  this  state  and  of  that  of  the 
United  States,  "and  deprived  him  of  that 
right  and  Justice  and  the  administration 
thereof  guaranteed  by  section  10,  art  2, 
of  the  Constitution  of  Missouri."  This  mo- 
tion was  sworn  to  by  defendant  Horchltz, 
who  filed  an  affidavit  to  the  effect  that  he 
was  well  acquainted  with  the  ownership 
and  management  of  plaintiff  and  its  method 
of  doing  business  and  that  he  knew  that 
plaintiff  had  not  obtained  a  license  to  do 
business  in  this  state,  having  made  an  ex- 
amination in  the  office  of  the  Secretary  of 
State;  that  be  had  also  received  a  letter  from 
the  Secretary  of  State,  attached  to  the  affida- 
vit, to  the  effect  that  the  Secretary  of  State 
was  unable  to  locate  any  foreign  corporation 
licensed  in  this  state  under  the  name  of 
Sdentiflc  American  Club.  Beyond  filing  this 
affidavit  It  does  not  appear  that  anything 
else  was  done  concerning  the  motion  to  quash 
the  execution.  It  does  not  appear  that  any 
evidence  was  offered  In  support  of  the  mo- 
tion, it  not  even  appearing  that  this  affidavit 
was  ever  presented  to  or  called  to  the  at- 
tention of  the  trial  judge.  The  court  over- 
ruled the  motion  to  quash  the  execution,  de- 
fendants excepting.  Praying  an  appeal  to  the 
Supreme  Court  of  this  state  and  filing  bond, 
defendants  duly  perfected  their  appeal  to 


that  court  The  Supreme  Court  transferred 
the  cause  to  this  court  on  the  ground  that 
the  amount  Involved  did  not  exceed  the  sum 
of  $7,500  and  that  the  Supreme  Court  had 
no  Jurisdiction  of  the  cause  on  appeal. 

[1]  It  follows  from  this  that  the  constltn- 
tional  questions  sought  to  be  raised  are  out 
of  the  case,  the  only  matter  remainbig  for 
our  consideration  being  the  action  of  the 
circuit  court  in  overruling  the  motion  tO' 
quash  the  execution. 

Learned  counsel  for  appellants  contend 
that  suing  out  the  execution  is  a  new  and 
distinct  suit  or  action  and  that  defoidants 
are  at  liberty  to  attack  that  execution  on 
the  ground  that  the  plaintiff  corporation  was 
not  and  Is  not  authorized  to  do  business  In 
this  state  and  cannot  maintain  any  action 
or  suit  In  this  state. 

[2-4]  Without  going  Into  an  examinatliHi 
of  the  authorities  cited  by  counsel  or  an 
elaborate  discussion  of  the  proposition,  it 
Is  sufficient  to  say  tliat  the  judgment  in  the 
case  which  was  originally  entered,  was  Tea- 
dered  by  a  court  having  jurisdiction  over 
the  parties  and  the  subject-matter,  and  is 
conclusive  on  the  parties  to  it  as  to  all  mat- 
ters which  were  In  issue  or  which  could 
have  been  brought  up  in  the  trial  of  the 
cause.  Whether  the  right  of  plaintiff  to 
maintain  the  action  was  or  waa  not  there  in 
issue  or  tried,  it  was  an  issue  which  could 
have  been  there  tried  and,  "the  plea  of  res 
judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  court  was  ac- 
tually required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to 
every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time."  2  Taylor  on 
Bvidence  (8th  OdL)  p.  1464,  |  1702,  dted  and 
quoted  approvingly  by  our  Supreme  Court  la 
Chouteau  v.  Gibson,  78  Mo.  38,  loc.  cit  46. 
Defendant  Levin,  as  surety  on  the  appeal 
bond,  is  in  privitir  with  the  defendant  Hor- 
chltz and  that  Judgment  Is  binding  on  both 
of  them.  Taylor  on  Evidence,  Id.  |  1684. 
If  however,  we  are  to  go  behind  the  Judg- 
ment of  the  Justice  and  enter  upon  an  at- 
tack on  the  execution,  it  Is  clear  that  de- 
fendants have  not  produced  any  proof  tend- 
ing to  sustain  that  attack.  It  Is  a  well-set- 
tled rule  in  our  state  that  the  fact  that 
plaintiff  Is  a  foreign  corporation,  raises  no 
presumption  that  it  is  not  authorized  to  do 
business  in  this  state.  That  is  ad  affirmative 
defense  to  the  action  which  must  be  made 
and  sustained.  See  American  Ins.  Co.  v. 
Smith,  73  Mo.  368;  Parlln  &  Orendorff  Co. 
V.  Boatman,  84  Mo.  App.  67;  State  to  use 
V.  Hudson,  86  Mo.  App.  601 ;  Scientific  Amer- 
ican Clixb  V.  Horchltz,  supra.  The  mere  fil- 
ing of  an  ex  parte  affidavit,  without  any- 
showing  that  It  was  ever  presented  to  or 
considered  by  the  court,  is  very  far  from 
such  an  attack,  very  far  from  establishins 
the  truth  of  the  matter  set  up  In  that  aliida- 
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Tit  So  tJmt  er«ii  grantlnK  for  the  sake  of 
the  argument  that  defendants  were  at  liber- 
ty to  attach  this  execution  for  the  reasons 
stated  In  the  motion  to  quash,  they  have 
«ntlrely  failed,  by  any  afflrmatlTe  testimony, 
to  eetablish  the  averments  of  their  motion. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. NOBTONI  and  CAULFIBLID,  JJ., 
concur. 


HABTWIG  et  aL  t.  SECURITY  MUT.  LIFB 
INS.  CO. 


(Kansas  City  Court  of  Appeals.    MissonrL 
Nov.  25.  1912.) 

1.  JuDomira  (S  585*)— Bxs  Judicata— Qnxs- 

noNS  Concluded. 

A  judgment  denying  relief  to  insured  in 
a  life  policy  suing  for  Uie  premlnmg  paid,  on 
the  theory  that  a  forfeiture  of  the  policy  by 
insurer  for  nonpayment  of  premiums  at  matur- 
ity was  wrongful,  is  not  re^  judicata  in  a  sub- 
sequent action  by  insured's  widow  and  children 
for  the  amount  of  the  policy,  on  the  theory 
that  Rev.  St.  1889,  |  6886,  in  force  at  the  time, 
extended  the  insurance  beyond  the  date  of  in- 
sured's death,  notwithstanding  nonpayment  of 
premiums,  in  the  absence  of  a  showing  that 
the  former  judgment  adjudged  that  the  policy 
did  not  come  mtliin  the  statute  of  extended 
insurance. 

rEa.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Si  1062-1064, 1067, 1073, 1084, 1085, 
lOea-lCebt  1182;   Dec.  Dig.  {  585.*] 

2L  JUDQHENT      ({     718*)  —  CONOLUBIVENKSa  — 
QUXSnONS  COHOLUDBD. 

A  judgment  bars  a  subsequent  action  be- 
tween tiie  same  parties  on  the  same  cause  of 
action  as  to  all  matters  which  might  have  been 
litigated  in  the  prior  action,  whether  in  fact 
litigated  or  not:  but  where  the  subsequent  ac- 
tion is  for  a  different  cause  of  action  the  Judg- 
ment only  concludes  the  parties  as  to  the  points 
actually  determined. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  II 1063, 1066,  1099, 1234-1237, 1239, 
1241,  1247;   Dec.  DigTi  713.*] 

8.  Election  or  Rexkdibs  (1 11*)— Acts  Cob- 

STITDTINO. 

An  election  of  remedies  presupposes  the 
existence  of  more  than  one  remedy  at  the  time 
the  election  is  made;  and,  where  one  believes 
be  has  a  remedy  when  he  has  not,  the  rule  of 
election  of  remedies  does  not  apply,  for  there 
is  a  difference  between  an  election  of  remedies 
and  a  mistake  of  remedies. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  |  8;   Dec.  Dig.  i  11.*] 

4.  Election  or  Rxukdies  (i  9*)— Acts  Con- 

STITDTINa. 

An  unsuccessful  action  by  insured  in  a  life 
policy  for  the  premiums  paid,  on  the  ground  of 
the  insurer's  wrongful  forfeiture  of  the  policy, 
does  not  bar,  on  the  theory  of  election  of  rem- 
edies, an  acuon  by  his  widow  and  children  for 
the  amount  t>f  the  policy. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  |  6;   Dec  Dig.  |  9.*] 

Appeal  from  Circuit  Court  Charlton  Coun- 
ty;   Fred  lAmb,  Judge. 

Action  by  Elizabeth  Hartwig  and  others 
against  the  Security  Mutual  Life  Insurance 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 


Sparrow,  Page  &  Bea,  of  Kansas  City,  and 
H.  D.  Hinmau,  for  appellant  Busby  Bros. 
&  Withers,  of  CarroUton,  for  respondents. 

ELLISON,  J.  Plaintiffs  are  the  widow  and 
children  of  John  Hartwig,  and  they  Insti- 
tuted this  action  on  a  policy  of  life  Insur- 
ance Issued  on  the  21st  of  August  1891,  on 
the  life  of  Hartwig,  who  died  In  September, 
1910.  He  was  to  pay  premiums  semiannual- 
ly, and  he  did  so  up  to  and  including  that 
for  the  first  half  of  the  year  1906.  He  failed 
on  the  last  half  of  that  year,  due  in  August 
and  the  defendant  for  that  reason  there- 
after declared  his  policy  forfeited  and  of 
no  further  force.  He  felt  that  the  forfeiture 
was  wrongful;  for  he  insisted  there  was  a 
custom  under  which  defendant  had  permit- 
ted him,  at  past  times,  to  pay  premiums  a 
few  days  after  they  were  due,  and  by  such 
conduct  had  led  htm  to  believe  that  no  seri- 
ous result  would  follow  the  delay  in  the  in- 
stance referred  to.  On  the  idea  that  the 
custom  allowed  him  to  delay  payment  he 
based  his  contention  that  the  policy  had 
been  wrongfully  forfeited,  and,  realizing  that 
by  the  forfeiture  his  Insurance  was  cut  off, 
and  yet  defendant  bad  retained  the  premi- 
ums which  he  had  been  paying  for  about 
15  years,  he  shortly  thereafter  brought  his 
action  against  defendant  tor  damages,  being 
the  premiums  and  Interest  on  each  from  the 
time  it  was  paid.  He  was  defeated  at  the 
trial,  and  did  not  appeal  After  Hartwlg's, 
death  In  September,  1910,  the  present  action 
was  begun,  as  already  stated.  There  was  a 
judgment  for  plaintiffs  In  the  trial  court 
and  defendant  has  brought  the  case  here. 

The  theory  upon  which  the  action  was  In- 
stituted Is  based  on  the  statute  (section  5886, 
R.  S.  1889),  which  provides  that  a  life  Insur- 
ance policy  shall  not  be  forfeited  after  the 
payment  of  two  annual  premiums,  but  its 
net  value  shall  be  computed  on  the  American 
mortality  tables  and  the  amount  .less  any 
note  or  other  debt  owing  to  the  Insurance 
company  on  account  of  premiums,  shall  be 
taken  as  a  net  single  premium  for  temporary 
or  .extended  insurance  for  a  length  of  time 
to  be  ascertained  by  calculation  on  the  mor- 
tality tables.  Such  calculation,  considering 
Hartwlg's  age,  extended  his  policy  to  a  date 
beyond  the  time  he  lived.  In  other  words, 
the  policy,  by  force  of  the  statute,  was  in 
force  at  the  date  of  his  death. 

Defendant  presents  four  defenses:  First 
that  the  policy,  fay  its  own  terms,  was  forfeit- 
ed absolutely  by  defaulting  In  the  premium; 
second,  that  the  suit  for  damages  which 
Hartwig  instituted,  with  the  judgment  in 
defendant's  favor,  l)ecame  res  adjudlcata 
and  barred  the  present  action;  third,  that  by 
the  Institution  of  that  action  Hartwig  made 
an  election  of  his  remedy,  and  he  cannot 
now  try  another;  fourth,  that  he  abandoned 
bis  contract 
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[1,t]  The  second  and  third  are  all  that 
require  serlons  attention.  Res  adjndicata, 
in  general  terms,  means  the  thing  has  been 
once  adjudicated.  The  action  here  interposed 
as  a  former  adjudication  was  based  upon  an 
alleged  wrongful  forfeiture  of  a  life  in- 
surance policy,  whereby  the  Insured  was 
damaged  in  the  amount  of  the  premiums  he 
had  paid,  with  interest  thereon;  while  this 
action  is  by  the  widow  and  children  of  the 
plaintiff  In  that  case,  and  has  for  Its  ob- 
ject a  recovery  of  the  amount  of  the  policy. 
In  the  former  case  the  cause  stated  was  to 
recover  premiums  and  nothing  on  the  policy, 
and  the  Issue  was  whether  defendant  had 
not  waived  a  payment  of  premium,  and  there- 
fore illegally  forfeited  the  policy.  This  case 
seeks  to  recover  the  whole  amount  of  the 
policy,  and  no  premiums,  and  the  tight  to  so 
recover  was  not  necessarily  involved  In  the 
former  action.  This  case  depends  upon  the 
policy  being  kept  alive  by  the  statute  of  ex- 
tended insurance.  The  two  causes  of  action 
are  in  no  sense  the  same.  "When  the  very 
cause  of  action  once  decided  is  again  brought 
forward  in  a  subsequent  suit  between  the 
parties,  the  Judgment  in  the  first  action  is 
conclusive,  and  constitutes  a  perfect  bar  to 
the  prosecution  of  the  second,  as  to  all  mat- 
ters which  might  have  been  litigated  there- 
in, whether  in  point  of  fact  they  were  or 
not ;  for  no  one  ought  to  be  twice  vexed  about 
the  same  dispute  or  claim.  •  •  •  But  the 
Judgment  in  the  flrSt  case  enjoys  no  such 
prerogative  If  the  second  action  is  for  a 
different  cause  of  action  from  that  contested 
in  the  first  one.  This  is  the  distinction  to  be 
always  seized  as  vital  to  the  right  determi- 
nation of  pleas  of  res  Judicata ;  and  it  will 
clear  up  a  great  deal  of  the  confusion  in  tlie 
multitudinous  decisions  on  the  subject.  In 
the  second  class  of  cases  the  Judgment  only 
concludes  the  parties  as  to  points  actually 
determined — that  is,  as  to  issues  tendered  or 
Joined  by  the  pleadings  and  decided — not 
those  which  might  properly  have  been,  but 
were  not;  for  the  rights  of  parties  ought  not 
to  be  construed  away."  Barkhoefer  v.  Bi^k- 
hoefer,  03  Mo.  App.  378,  07  S.  W.  674;  Dick- 
ey T.  Helm,  48  Mo.  App.  114.  A  part  of  the 
record  in  the  former  case  was  introduced  in 
evidence  in  this ;  but  it  does  not  prove,  nor 
tend  to  prove^  that  this  policy  did  or  did  not 
come  within  the  statute  of  extended  insur- 
ance. A  plausible  argument  was  made  by 
defendant  to  show  that  the  Issue  here  was 
found  in  the  other  case.  But  "it  is  not 
enough  that  it  may  be  argumentatively  in- 
ferred from  the  Judgment  that  the  point  was 
involved  in  the  former  case."  Dickey  v. 
Helm,  supra.  The  rule  does  not  extend  to 
points  incidentally  or  collaterally  considered. 
Ridgley  V.  SUUwell,  27  Mo.  128. 

[S]  It  Is  next  insisted  that  plaintiffs'  pres- 
eat  action  is  barred  by  the  former  action, 
under  the  rule  as  to  election  of  remedies. 
It  is  said  that  Hartwig  concluded  to  con- 


sider the  policy  canceled  by  defendant's 
wrongful  conduct,  and  elected  to  sue  for  the 
premiums  he  had  paid.  There  are  several 
reasons  why  the  rule  cannot  be  allowed  ap- 
plication in  this  case.  An  election  or  dioice 
necessarily  presupposes  two  or  more  things 
out  of  which  a  choice  is  to  be  made.  There 
must,  therefore,  be  more  than  one  remedy 
existing  at  the  time  the  choice  is  said  to 
have  been  made.  Therefore,  if  one  tielieves 
he  has  a  remedy  when  he  has  not,  the  rule 
does  not  apply;  "for  there  is  a  difference 
between  an  election  of  ronedles  and  a  mis- 
take of  remedies."  McLaughlin  t.  Anatln. 
104  Mich.  489,  82  N.  W.  719. 

If  there  be  not  two  remedies  in  fact,  there 
cannot  be  a  binding  choice  made.  The  fol- 
lowing authorities  Justify  these  statements 
of  the  law:  Johnson-Brinkman  Co.  t.  Ball- 
way  Co.,  lae  Mo.  844,  28  S.  W.  870,  26  li.  R. 
A.  840,  47  Am.  St  Rep.  675;  Henry  v.  Her- 
rlngton,  198  N.  T.  218,  88  N.  E  29,  20  L.  R. 
A.  (N.  S.)  240;  Sullivan  v.  Ross'  Estate,  113 
Mich.  811,  318,  71  N.  W.  634,  76  N.  W.  309 : 
Metcalf  T.  Wmiams,  144  Mass.  462,  11  N.  Bw 
700;  Snow  v.  Alley,  156  Mass.  193,  30  N.  e:. 
691;  Fiiller-Warren  Co.  v.  Barter,  110  Wla. 
80,  85  N.  W.  698.  63  li.  B.  A.  603,  84  Am.  St. 
Rep.  867;  Clark  v.  Heath,  101  Me  530,  <M 
AtL  913,  8  L.  R.  A.  (N.  S.)  144;  Bank  t. 
Danckmeyer,  70  Mo.  App.  168 ;  Hill  t.  Combs, 
92  Mo.  App.  242;  7  Ilncy.  Plead.  &  Prac. 
361;  15  Cyc.  252;  24  Amer.  &  Bng.  Ency. 
(2d  Ed.)  816w 

[4]  It  is  manifest  that  Hartwig  did  not 
have  two  remedies  in  point  of  fact  We  may 
concede  that  he  supposed  he  had,  when  be 
instituted  the  action  for  damages.  But  he 
was  in  error  in  thinking  he  had  that  right 
The  record  shows  he  lost  Defendant  de- 
feated him  in  bis  effort  to  get  back  the 
premiums,  and  now,  If  It  defeats  the  policy 
also,  it  will  have  gained,  through  the  law, 
an  unconscionable  victory.  Ttie  fact  that  a 
party  wrongly  8u]K>oses  he  has  two  rights 
and  chooses  the  one  to  which  he  is  not  en- 
titled "is  not  enough  to  prevent  his  exer- 
cising the  other,  if  he  is  entitled  to  that 
There  would  be  no  sense  or  principle  In  sucb 
a  rulew"  Snow  v.  Alley,  supra.  "The  plaln- 
tllTs  previous  action  was  fruitless,  becanae 
she  had  no  right  to  maintain  it  upon  her  own 
showing ;  but  that  did  not  preclude  h«  from 
subsequently  bringing  an  action  in  whkdi 
she  asserted  a  right  which  she  possessed. 
She  had  made  no  election,  for  there  was  no 
choice  of  remedies  against  the  defendant  and 
in  suing  him  trith  others,  as  for  a  conspira- 
cy, she  mistook,  or  misconceived,  her  r«ne- 
dy  and  was  dismissed;  but  she  did  not  for- 
feit her  legal  right  to  bring  this  action 
to  recover  from  the  defendant  what  he  owed 
tier.  Any  step  or  action  taken  by  her,  which 
was  fruitless  because  proceeding  upon  a  mis- 
conception of  the  rights  which  the  law  gave 
her,  left  ber  unaffected  as  to  any  legal  rone- 
dy  which  she  did  possess."  Hmry  v.  Her- 
rington,  103  N.  Y.  21^  86  N.  E,  29,  20  I*  B- 
A.  (N.  S.)  249. 
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In  Capp  ▼.  Insnrance  Ca,  117  Mo.  App. 
94  S.  W.  734,  there  was  no  refusal  of 
premlnm  by  the  insurance  company;  none 
was  offered.  The  Insured,  after  having  paid 
a  number  of  premiums,  tired  of  the  contract 
and  quit  paying,  and  the  company  nndov 
took  to  forfeit  the  policy,  when,  in  fact,  un- 
der the  statute,  it  was  nonforfeitable,  since 
be  was  entitled  to  extended  or  x>ald-up  in- 
surance, based  on  the  value  of  his  policy 
when  he  ceased  to  pay.  He  brought  his  ac- 
tion, basing  it  upon  the  statute  for  extended 
insurance,  of  the  benefit  of  which  statute, 
be  alleged,  defendant  had  deprived  him  by 
the  forfeiture.  We  decided  that  the  stat- 
ute for  extended  insurance  was  a  part  of  the 
contract,  and  that  therefore  there  had  not 
been  and  could  not  be  a  forfeiture,  and  that 
the  policy  was  still  a  subsisting  contract  for 
ttie  statutory  extended  time;  and  therefore 
no  damages  had  accrued  to  him.  While  the 
point  here  involved  was  not  discussed,  it  was 
assumed  that  Capp's  unsuccessful  action  for 
damages  would  not  bar  an  action  on  the  poli- 
cy. If  he  died  within  the  extended  time.  It 
was  not  decided  in  the  Capp  Case  that, 
where  one  wishing  to  continue  bis  insur- 
ance tenders  his  proper  premium,  and  the' 
insurance  company  wrongfully  refuses  to 
receive  it,  he  cannot  treat  the  contract  as  at 
an  end  and  sue  for  all  premiums  whl<di  be 
had  theretofore  paid.  We  did  not  consider 
that  proposition:  and,  though  we  have  been 
cited  to  Smith  v.  Insurance  Co.,  173  Mo.  329, 
72  8.  W.  935,  as  holding  that  an  Insured  can- 
not waive  his  statutory  light  to  extended  in- 
surance, exc^t  as  provided  by  the  statute, 
and  to  (Bishop  v.  Insnrance  Co.,  85  Mo.  App. 
302,  as,  in  effect,  deciding  that  he  could,  we 
do  not  believe  that  question  to  be  involved 
in  this  case.  It  is  true  Hartwig  brought  the 
former  action  for  damages  on  the  ground 
that  his  policy  had  been  wrongfully  for- 
feited; yet  it  was  shown  by  the  result  that 
he  had  mistaken  his  remedy,  and  we  have 
already  seen  such  mistake  will  not  bar  the 
present  action. 

The  further  ground  la  claimed  that  Hart- 
wig  abandoned  the  policy.  We  do  not  see 
any  evidoice  in  the  record  of  an  intention 
to  abandon.  It  was  not  pleaded,  and  was 
not  submitted  ns  an  issue. 

Other  suggestions  against  the  Judgment 
liave  been  noted,  but  we  have  not  found 
anything  to  Justify  a  reversal;  and  It  la 
tbereCore  afllrmed.    All  concur. 


OBANITB  BITDMINOITS  PAVING  CO.  T. 
PARKVIEW  REAIOT  Sc  IMPROVE- 
MENT CO.  et  aL 
(St;  Lonis  Court  of  Appeals.    Missonri.    Dec. 
8.  1912.) 

1.  MulnCIFAI.   COBPOBATIONS    ({    519*)— Sfb- 
CIAZ.  ASSKSSMENTB— PBIOR  IRODUBBARCES. 

Special    taxes    assessed    against    specific 
property  for  street  Improvements  are  a  lien  on 


the  property  superior  to  all  other  incumbrances 
thereon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1220-1227;  Dec. 
Dig.  {  619.*] 

i.  Municipal  Corpobatiorb  (i  525*)— Spb- 

oiAi.  Tax  Bnxa— Erfoboeusrt. 

A  suit  to  enforce  special  tax  bills  is  In  the 
nature  of  a  proceeding  In  rem,  and  compulsory 
payment  of  the  judgment  can  only  be  made  by 
a  sale  of  the  assessed  property. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Gorporationa,  Cent  Dig.  U  1240,  1241;  Dec. 
Dig.  I  625.*T 

8.  MURICIPAL   CORPOBATIORB    (|    666*)— SPE- 
CIAL Tax  Bills— Erfobcemert— Pasties. 

Beneficiaries  of  prior  incumbrances  on  land 
subject  to  a  lien  for  special  taxes  are  not  nec- 
essary, but  proper,  parties  in  a  suit  to  enforce 
the  bUls. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Gorporationa,  Cent  Dig.  {  1274;  Dec.  Dig.  I 
565.*] 

4.  coubtb  (f  93*)— coribollino  dbci8i0r8 
— Stabe  Decisis. 

A  decision  of  the  Supreme  Court  that  the 
lien  of  special  tax  bills  is  superior  to  prior  in- 
cumbrances is  a  rule  of  property  binding  on 
all  courts  in  proceedings  involving  the  same 
question. 

[Ed.  Note. — For  other  cases,  see  Courts. 
Cent  Dig.  H  330-^39;  Dec  Dig.  {  93.*] 

5.  Municipal  Cobforatiors   ({  665*)— Spe- 
cial Tax  Bills — Enfobcemert— Pabtieb. 

The  owner  against  whom  a  special  tax 
bill  has  been  issued,  and  who  was  the  legal 
owner  at  the  time  the  lien  of  the  tax  blU  at- 
tached, Lb  the  only  necesaasry  party  defendant 
in  a  suit  for  the  enforcement  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1274;  Dec.  Dig.  } 
565.*] 

9.  Statutes  ({  184*)— Corbtbuctior. 

Where  two  constructions  of  a  statute  are 
equally  permissible,  the  one  which  will  best 
carry  out  the  object  of  the  statute  wUl  be 
adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  262;    Dec.  Dig.  {  184.*] 

7.  MURICIPAL    CORPOBATIORS     ({    565*)— SPE- 
CIAL Tax  Bills— "Owrer." 

The  word  "owner"  in  die  St  Louis  dty 
charter,  providing  for  special  taxes  for  street 
Improvements,  against  the  property  benefited, 
and  providing  that  tax  bUls  shall  be  a  lien  on 
the  property  charged  therewith,  and  that  suits 
for  the  enforcement  thereof  shall  be  brought 
against  the  owner  of  the  land,  is  used  in  its 
restricted  sense,  and  means  the  "legal  owner," 
though  the  term  in  Its  wider  sense  may  Include 
any  person  beneficially  interested  in  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1274;  Dec  Dig.  | 
665.* 

For  other  definitions,  see  Words  and 
Phrases,  voL  6,  pp.  5134-5151;  vol.  8,  p.  7744.] 

8.  IRTEBKST  (I  38*)— Leqal  Irtbbest— Judq- 

IIENT. 

Under  Rev.  St  1909,  f  |  7179,  7181,  fixing 
6  per  cent  as  the  legal  rate  of  interest  ana 
declaring  that  Judgments  shall  bear  6  per  cent., 
and  that  judgments  on  contracts  bearing  more 
than  6  per  cent  shall  bear  the  same  interest 
as  fixed  by  the  contracts,  a  Judgment  enforcing 
a  special  tax  bill  draws  interest  at  the  rate  ol 
6  per  cent,  though  the  charter  of  the  city  au- 
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thorisiiv  th«  iasnanoe  of  the  billa  proTldes  for 
8  per  cent.  Interest  in  case  of  default 

[Bd.   Note.— For  other   cases,    see   Interest, 
Cent  Dig.  f{  7»-82;   De&  Dig.  |  38.*] 
9.  Appeal  and  Ebrob    (|   301*)— Qx;«8noN8 

Review ABix  —  Ebbob    Affabekt    on    ths 

Recobd. 

The  error  in  a  judgment  enforcing  a  spe- 
cial tax  bill  which  provides  for  interest  at  8 
per  cent  per  annam  from  date  of  Judgment  nn- 
til  paid,  while  the  jodgment  draws  only  6  per 
cent,  appears  on  the  face  of  the  record,  and 
the  court  on  appeal  must  review  it,  though  the 
motion  for  new  trial  does  not  complain  of  it 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1743, 1753-175S;  Dec.  Dig. 

Norton!,  J.,  dissentlos: 

Appeal  from  St  Lonls  Circuit  Court;  En- 
gene  McQuillan,  Judge. 

Action  by  the  Granite  Bltnininous  Paving 
Company  against  the  Parkview  Realty  ft 
Improvement  Company  and  others.  From  a 
Jndgm^t  tor  plaintiff,  defendants  appeaL 
Affirmed,  and  cause  certUled  to  the  Supreme 
Court  for  final  determination. 

Bland  ft  CaTe  and  Carter,  Collins  ft  Jones, 
all  of  St  Louis,  for  appellants.  Sturdevant 
ft  Sturdevant,  of  St  Louis,  for  respondoit 

ROMBAUBB,  Special  Judge.  This  la  a 
suit  on  a  special  tax  bill  issued  in  pursuance 
of  the  charter  provisions  of  the  city  of  St 
Louis  relating  to  street  Improvements.  The 
rait  was  tried  by  the  circuit  court  without 
the  intervention  of.  a  Jury,  and  resulted  in 
a  Judgment  for  plaintiff  In  the  sum  of  ^1,- 
616.26,  with  Interest  at  the  rate  of  8  per 
centum  per  annum  from  date,  charging  the 
lot  against  which  said  tax  bill  was  issued, 
with  the  amount  of  the  Judgment,  interest, 
and  costs,  and  ordering  the  sheriff  of  the 
city  of  St  Louia  to  sell  the  same  to  satisfy 
the  amount  thus  found  to  be  due.  From  this 
Judgment  all  the  defendants  appealed,  as- 
signing for  error  that  the  Judgment  is 
against  the  law  and  the  evidence,  was  ex- 
cessive as  far  as  the  Interest  was  concerned, 
and  was  erroneous,  because  the  tax  bill  was 
barred  by  limitation,  as  far  as  all  defend- 
ants were  concerned  save  the  Parkview 
Realty  &  Improvement  Company,  who  had 
ceased  to  be  an  owner.  Its  title  having  been 
divested  prior  to  the  trial  of  the  case  by 
foreclosure  proceedings.  The  appeal  was 
beard  at  the  last  term  of  this  court,  and  re- 
sulted In  a  reversal  of  the  Judgment  Upon 
a  motion  for  rehearing  filed  by  respondent 
some  doubts  were  entertained  by  tbe  court 
as  to  the  correctness  of  that  ruling,  and,  in 
view  of  the  grave  importance  of  the  question 
to  tbe  municipality  as  well  as  to  individual 
owners  of  real  property  within  the  city, 
full  argument  on  the  motion  for  rehearing 
was  ordered  at  the  present  term.  One  of 
the  Judges  being  disqualified  to  sit,  the  un- 
dersigned was  with  the  consent  of  all  par- 
ties appointed  special  Judge. 

In  order  to  pass  Intelligently  upon   tbe 


contention  of  the  defendants  that  tbe  Judg- 
ment is  erroneous  for  reasons  hereinabove 
stated,  it  la  necessary  to  set  out  certain  pro- 
visions of  the  charter  of  the  city  of  St  Louis 
relating  to  street  Improvement  Section  14 
of  article  6  levies  the  tax  against  the  prop- 
erty benefited.  Section  24  directs  the  is- 
suance of.  the  tax  bill,  but  does  not  require 
that  any  one  be  named  therein  as  owner. 
Section  25  provides  that  the  tax  bills  shall 
be  a  lien  on  the  property  charged  therewltb, 
but  does  not  impose  any  personal  liability 
on  tbe  owner.  This  section  further  provides 
that  suit  for  the  enforcement  of  the  tax  bUls 
shall  be  brought  in  the  name  of  the  con- 
tractor against  the  owners  of  the  land,  and 
that  such  tax  bills  shall  be  barred  by  limi- 
tation after  two  years  from  their  maturity, 
unless  proceedings  in  law  shall  have  been 
commenced  to  collect  the  same  within  two 
years  from  their  maturity. 

[1]  It  was  a  mooted  question  in  this  state 
at  one  time  whether  special  taxes  assessed 
against  specified  property  for  street  improve- 
ments stood  as  to  their  superior  lien  over 
prior  incumbrances  upon  the  same  footing  as 
general  taxes  assessed  by  tbe  state.  This 
qnestion  has  since  the  trial  of  the  cause  in 
the  lower  court  been  set  at  rest  by  the  opin- 
ion of  the  Supreme  Court  in  the  case  of  tbe 
Morey  Engineering  &  Construction  Company 
V.  St  Louis  Artificial  Ice  Rink  Co.  (Sup.) 
146  S.  W.  1142,  which  decides  that  question 
in  the  afllrmatlve. 

[2,  S]  The  f urthtf  question,  howerer,  wblch 
is  the  vital  question  in  this  case,  namely, 
whether  prior  Incumbrancers  of  the  property 
charged  with  the  special  tax  lien,  are  neces- 
sary parties  to  a  suit  brought  by  the  con- 
tractor against  the  owner,  not  only  for  tbe 
purpose  of  subordinating  their  lien  to  tite 
superior  lien  of  the  special  tax  bill,  bat  also 
for  the  purpose  of  keeping  alive  tbe  Uen 
of  the  special  tax  bill  for  more  tban  two 
years  after  its  maturity,  is  a  question  which 
has  not  been  decided  by  that  case,  and  is 
one  which  must  be  determined  by  the  rules 
of  law  defining  the  respective  rights  of  tbe 
holders  of  senior  and  Junior  incumbrances 
in  proceedings  brought  to  foreclose  tbe  sen- 
ior Hen.    Tbe  Supreme  Court  in  tbe  Morey 
Engineering  Case,  supra,  quoting  from  Bar- 
ber V.  St  Joseph,  183  Mo.  461,  82  S.  W.  04. 
holds  that  "proceedings   to  enforce  special 
tax  bills  are  in  the  nature  of  proceedings  in 
rem,  and  compulsory  payment  of  the  Judg- 
ment can  only  be  made  by  a  sale  of  tbe  as- 
sessed   property";    and,    quoting   from    the 
case  of  Keating  v.  Craig,  73  Mo.  607,  fur- 
ther holds  that  tbe  lien  of  a  special  tax  bill 
like  the  Hen  of  general  taxes  is  superior  to 
any  Incumbrance,  with  which  the  owner  may 
charge  the  land.    If  this  be  so,  beneflciarlea 
of  prior  incumbrances  upon  the  land   tiold 
tbe  same  right  against  the  Uen  of  a  special 
tax    bill    as    tbe   Junior   mortgagee    tiolds 
against  the  prior  mortgagee.    The  former  is 
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a  proper  party  to  any  proceeding  to  enforce 
the  superior  Hen  by  foreclosure,  but  he  Is 
not  a  necessary  party.  If  not  made  a  par- 
ty, he  Is  not  confined  to  his  right  to  redeem, 
but  may  attack  the  validity  of  the  prior 
Incumbrance  in  any  subsequent  proceeding 
because  he  had  no  day  in  court  To  use  a 
terse  definition  of  his  rights,  his  right  of  en- 
try is  gone,  but  his  right  of  action  remains. 
His  right  to  redeem  before  foreclosure  sale 
remains  intact,  even  If  he  is  made  a  party  to 
the  foreclosure  proceedings. 

Having  thus  stated  the  general  mles  of 
law  applicable  to  a  case  stated,  we  shall 
apply  them  to  the  uncontroverted  facts  in 
this  case,  "nie  special  tax  bill  sued  upon 
was  Issned  to  the  plaintifT  July  1,  1905. 
At  that  time  there  were  the  following  record- 
ed liens  by  deed  on  the  property:  One  dated 
April  30,  1901,  in  favor  of  Isaac  H.  Orr,  trus- 
tee, to  secure  certain  notes.  One  dated  July 
1,  1902,  to  the  Lincoln  Trust  Company  to  se- 
cure certain  bonds,  and  one  dated  August  1, 
1902,  to  the  Lincoln  Tmst  Company  to  se- 
cure certain  other  bonds.  The  Parkview 
Realty  ft  Improvement  Company  was  the  le- 
gal owner  of  the  property  when  these  two 
last  mortgages  were  made  and  recorded,  and 
was  also  the  legal  owner  of  the  property 
when  the  tax  bill  in  question  was  Issued. 
On  July  19,  1905,  notice  of  the  issue  of  this 
tax  bill  was  served  on  the  Parkview  Realty 
ft  Improvement  Company,  and  oni  June  26, 
1907,  and  within  two  years  from  the  matur- 
ity of  said  tax  bill,  suit  was  brought  against 
the  Parkview  Realty  &  Improvement  Com- 
pany, Isaac  H.  Orr,  trustee  in  the  mortgage 
of  April  30,  1901,  and  the  Lincoln  Trust  Com- 
Iiany,  trustee,  in  the  two  mortgages  of  July 
1  and  August  1, 1902.  None  of  the  beneficia- 
ries in  these  mortgages  were  made  parties  de- 
fendant. These  mortgages  are  not  set  out  in 
the  abstract  of  the  evidence  of  the  appellant, 
nor  does  it  appear  that  they  were  ever  of- 
fered in  evidence.  The  plalntlfTs  amended 
petition,  however,  on  which  the  cause  was 
tried,  stated  that  the  mortgage  of  July  1, 
1902,  of  the  Parkview  Realty  &  Improvement 
Company  to  the  Lincoln  Trust  Company,  as 
trustee  for  bondholders  secured  5,000  bonds, 
and  the  mortgage  of  August  1,  1902,  between 
the  same  parties  secured  2,000  bonds,  and 
that  the  Nina  Realty  Company  became  the 
pur(Aa8er  of  the  property  charged  with  the 
plaintiff's  lien  on  the  foreclosure  sale  of 
these  mortgages,  subsequent  to  the  issue  to 
plaintiff  of  the  tax  bill  in  question.  While 
these  all^atlons  are  denied  by  the  defend- 
ants' answers,  they  are  admitted  to  be  true 
In  the  briefs  of  counsel,  and  we  have  taken 
tta^n  to  be  true,  otherwise  we  cannot  see 
bow  the  defendants  could  have  any  stand- 
ing in  this  court.  All  the  defendants  except 
the  Parkview  Realty  ft  Improvement  Com- 
pany in  their  separate  answers  set  up  the 
fact  that  the  tax  bill,  owing  to  the  two 
years  limitation  of  the  lien  contained  In  sec- 
151  8.W.-31 


tlon  26  of  the  charter  of  the  city  of  St  Louis, 
hereinabove  set  out  has  become  Invalid. 
During  the  pendency  of  the  suit,  the  Nina 
Realty  ComiKiny  became  purchaser  of  the 
property,  under  foreclosure  of  the  mortgages 
to  the  Lincoln  Trust  Company,  and  it  was 
made  a  party  defendant  to  the  suit  by  amend- 
ed petition  on  November  20,  1908,  when  more 
than  two  years  had  elapsed  from  and  after 
the  maturity  Of  the  tax  bill.  We  may  state 
at  the  outset  that  it  is  next  to  impossible  to 
reconcile  the  various  conflicting  decisions  of 
the  appellate  courts  in  this  state  on  the 
question  whether  In  proceedings  for  enforce- 
ment of  special  tax  bills  incumbrancers  prior 
in  time  and  record  are  necessary  parties  to 
enforce  the  bill  against  the  property. 

[4]  Prior  to  the  decision  in  the  Morey  Bn- 
gineering  ft  Construction  Company  Case,  su- 
pra, the  same  conflict  existed  on  thd  ques- 
tion as  to  whether  the  lien  of  a  mortgage 
prior  in  time  and  record  to  the  issue  of  a 
special  tax  bill  constituted  a  superior  or  in- 
ferior Hen  on  the  property  to  the  lien  of  a 
tax  bill.  When  that  case  decided  that  the 
lien  of  the  tax  biU  was  superior,  It  neces- 
sarily decided,  by  analogy  to  the  rights  of< 
other  prior  and  subsequent  lienors,  that  the 
incumbrancer  whose  lien  was  subordinate 
was  not  a  necessary  party  to  the  proceeding. 
This  decision  establishes  a  rule  of  property 
which  on  well-settled  principles  is  binding 
on  all  courts  of  the  state  in  proceedings  in- 
volving the  same  question. 

[5]  It  logically  follows  from  the  foregoing 
that,  under  the  recent  decision  of  the  Su- 
preme Court,  the  owner  against  whom  the 
bill  has  been  issned,  and  who  was  the  legal 
owner  at  the  time  the  lien  of  the  tax  bill 
attached,  is  the  only  necessary  party  defend- 
ant in  proceedings  for  the  enforcement  of  its 
Men,  and.  If  the  suit  is  instituted  against 
him  within  two  years  after  maturity  of  the 
bill,  it  is  sufficient  to  preserve  the  lien  of  the 
bill,  although  parties  beneficially  interested 
in  liens  on  the  property  prior  in  time,  or  be- 
coming owners  by  the  foreclosure  of  such 
liens,  may  never  be  made  parties  defendant 

[6,  7]  There  is  another  consideration  equal- 
ly potent  which  leads  to  the  same  conclusion. 
It  is  a  maxim  of  Judicial  procedure  that, 
where  two  condnsions  are  equally  admissible 
In  construing  a  law,  the  one  should  be  adopt- 
ed by  the  court  which  will  best  carry  out  the 
object  which  the  lawgivers  sought  to  reach. 
The  term  "owner"  in  its  restricted  sense 
means  the  legal  owner,  and  in  its  wider  sense 
any  person  beneficially  Interested  in  the  prop- 
erty. The  city  charter  in  providing  for  the 
pay  of  the  contractor  in  special  tax  bills  must 
have  used  the  term  owner  in  its  more  re- 
stricted sense,  since  otherwise  the  lien  of 
the  special  tax  bUl  in  preference  to  existing 
liens  created  by  deed  would  have  become 
practically  unenforceable,  and  furnish  the 
contractor  no  security  whatever.  Of  this  the 
facts  disclosed  by  the  record  in  this  case  fur- 
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nish  the  fairest  illustration.  The  two  trust 
deeds  held  by  the  Lincoln  Trust  Company,  as 
above  seen,  secured  7,000  bonds.  Nothing  to 
the  contrary  appearing  In  the  record,  we 
must  assume  that  these  bonds,  as  all  other 
bonds  of  a  similar  character,  were  negotiable 
by  delivery,  and  may  have  been  negotiated 
to  seven  thousand  different  persons,  each  of 
whom  under  the  rule  well  established  In  this 
state  would  have  become  a  pro  tanto  ben- 
eficial owner  in  the  property  charged  by  the 
tax  lien,  and  under  the  defendants'  conten- 
tion of  the  proper  construction  of  the  law  a 
necessary  p^rty  defendant  to  the  foreclosure 
of  plaintUTs  tax  lien.  Yet  the  plaintiff  could 
not  have  ascertained  by  the  greatest  diligence 
the  name  of  such  parties,  since  the  law  re- 
quires no  registry  of  these  transfers.  On  the 
other  hand,  the  contractor's  claim  is  based 
upon  f«cord8  accessible  to  all  Interested  in 
the  property  from  its  inception  to  the  date 
of  the  issue  of  the  tax  biU.  The  work  per- 
formed by  him  Is  bound  to  be  performed  In 
the  immediate  vicinity  of  the  property  to 
l>e  diarged  with  the  tax  lien,  and  there  is 
nothing  to  prevent  those  beneficially  Inter- 
•ested  from  informing  themselves  of  its  char- 
acter and  extent 

The  law  puts  the  onus  on  the  contHtctor 
to  ascertain  who  is  the  legal  owner  of  the 
property  benefited  when  the  tax  bill  against 
it  Is  Issued,  and  who  hence  Is  a  necessary 
party  to  a  suit  for  Its  enforcement  against 
the  property.  Prima  fade  the  owner  of 
record  Is  tbe  legal  owner,  unless  the  contrac- 
tor is  aware  of  an  unrecorded  conveyance 
changing  the  ownership.  Vance  v.  Oorrigan, 
78  Mo.  94.  The  exception  to  this  rule  is 
ownership  by  descent,  because  the  contractor 
can  always  ascertain  by  reasonable  inquiry 
whether  the  eppar^it  record  owner  is  living 
or  dead,  and,  if  dead,  who  his  heirs  are. 
The  case  of  Jaicks  v.  Sullivan,  128  Mo.  loc. 
at.  186,  30  a  W.  890,  furnishes  an  apt  il- 
lustration. In  that  case  Rldiard  U  Sullivan 
was  sued  as  owner  four  years  after  his 
death.  The  plaintiff  sought  to  amend  his  pe- 
tition by  bringing  in  his  widow  and  heirs  aft- 
er the  two-year  limitation  had  barred  the 
tax  bill.  The  Supreme  Court  held  that  the 
lien  of  the  tax  bill  had  expired  because  the 
suit  against  a  dead  man  could  not  be  con- 
sidered the  Institution  of  a  suit  against  the 
owner  on  any   principle. 

The  point  has  been  made  upon  the  argu- 
ment that  the  tax  bill  is  under  the  charter 
prima  facie  evidence  only  against  the  own^:, 
and  h^ice,  If  the  other  defendants  other 
than  the  Parkview  Realty  Company  were 
not  owners  within  the  purview  of  the  char- 
ter provisions,  no  Judgment  could  be  render- 
ed affecting  their  interests  upon  the  evidence 
of  the  tax  bUl  alone.  That  objection  is  not 
sustained  by  the  record  which  shows  tliat 
the  plaintiff  offered  in  evidence  the  ordi- 
nance and  contract  under  which  the  work 
was  donsb  and  proved  by  Us  general  manager 


that  the  plaintiff  had  pwformea  the  work 
called  for  by  the  contract 

The  foregoing  considerations  lead  to  the 
conclusion  that  the  Judgment  of  the  court 
was  correct  and  should  be  afllrmed,  unless, 
the  defendants'  contention  that  it  is  exces- 
sive In  interest  is.  bom  out  of  the  record 
proper.  An  argument  was  pressed  upon  us 
that  the  Judgment  is  excessive,  as  far  as 
part  of  the  interest  is  concerned.  It  suffices 
to  say  in  disposing  of  this  objection  that  the 
Judgment  is  not  challenged  on  that  ground 
by  the  motion  for  new  tiiaL 

[S,  9]  BecUon  7179  of  the  Revised  Statute 
provides  that  creditors  shall  receive  Interest 
at  the  rate  of  6  per  cent  per  annum  when  no 
other  rate  is  agreed  upon  for  all  moneys  aft- 
er they  become  due  and  demand  of  payment 
Is  made.  Section  7181  provides  that  all  Judg- 
ments for  money  shall  bear  6  per  cent  inter- 
est per  annum  until  satisfaction  be  made  by 
payment  and  that  Judgments  upon  contracts, 
bearing  more  than  6  per  cent  interest  shall 
bear  the  same  interest  as  borne  by  such  con- 
tracts. The  8  per  cent  interest  which  the 
charter  provides  U  default  be  made  in  the 
payment  of  a  tax  bill  is  penal  interest  and 
not  one  provided  by  contract  hence  tiie  Judg- 
ment in  this  case,  as  ftir  as  It  recites  that 
the  Judgment  rendered  shall  bear  8  per  c«it 
Interest  is  excessive  to  that  extoit  This 
error  appears  by  the  record  entry  of  the 
Judgment,  and  we  are  bound  to  take  cogniz- 
ance of  it  although  the  defendants'  motion 
for  new  trial  does  not  complain  of  it  because 
the  Judgment  to  that  extent  is  a  Judgment 
against  the  law. 

It  is  therefore  ordered  tibat  the  motion  for 
rehearing  be  sustained,  and  that  so  much  of 
the  Judgment  entry  as  contains  the  words, 
"with  interest  at  the  rate  of  8  per  cent 
^r  annum  from  the  date  of  the  Judgmoit 
until  paid,"  be  stricken  from  the  record,  and 
that  the  Judgment  as  thus  amended  be  af- 
firmed, and  that  the  cause  be  remanded  to 
the  trial  court  to  enter  up  Judgment  in  con- 
formity with  this  opinion. 

REYNOLDS,  P.  J.,  concurs.  OADLFIBUD, 
J.,  not  sitting.  NORTONI,  J.,  dissents  in  a 
separate  opinion,  and  asks  that  the  case  be 
certified  to  the  Supreme  Court  deeming  the 
majority  opinion  in  conflict  with  dedsions 
of  the  Supreme  Court  and  the  Kansas  City 
Court  of  Appeals  referred  to  in  his  opinion. 

It  is  accordingly  ordered  by  the  court  that 
this  case  be  certified  to  the  Supreme  Court 

NORTONI,  J.  (dlss^tlng).  This  la  a  salt 
on  a  special  tax  bill  issued  in  accordance 
with  the  charter  provisions  of  the  dty  of 
St  Louis  in  compensation  for  street  improve- 
ment Plaintiff  prevailed  in  the  suit,  and 
the  court  gave  Judgment  establishing  the  lien 
of  the  tax  bUl  against  the  lot  of  defaidant 
Nina  Realty  Company  In  the  amount  of  $1,- 
600.23  and  Interest  thereon. 

There  are  several  defendants  and  all  of 


Digitized  by 


Google 


Mo.)     OBANITB  BITUMIMOCS  PAYIKG  00.  r.  PASKVI£W  BKA.LTT  A  I.  OO.      483 


tbem  appeal  from  this  Judgment,  bpt  tbe  Nina 
Itealty  Company  alone,  as  owner  of  the  lot 
on  which  the  lien  is  enforced.  Is  tbe  suD- 
stantlal  party  in  Interest    The  other  defend- 
ants are  prior  owners  of  the  property  and 
trustees  In  certain  deeds  of  trust  therecm, 
and  It  will  be  unnecessary  to  set  tbem  forth 
here,  as  they  are  without  any  beneficial  In- 
terest In  the  property  and  the  Judgment  Is  In 
no  sense  a  personal  one  against  them.    At  the 
time  the  Judgment  was  entered,  the  lot  on 
which  the  lien  of  the  tax  bill  Is  sought  to 
be  established  was  owned  by  defendant  Nina 
Realty  Company,  who  succeeded  to  the  title 
of  the  Parkview  Kealty  &  Improvement  Com- 
pany by  virtue  of  the  foreclosure  of  cer- 
tain deeds  of  trust  thereon  under  which  the 
Nina  Kealty  Company  purchased.    The  lot  of 
ground  Involved  Is  parcel  of  dty  block  No. 
3878,  fronting  405.17  feet  on  Union  boulevard 
in  the  dty  of  St.  Louis.    Plaintift  contractor 
reconstructed  Union  boulevard  adjacent  there- 
to in  accordance  with  an  ordinance  of  and 
under  a  contract  with  the  city  of  St.  Louis 
to  that  end.    At  the  time  of  the  improvement 
and  the  issue  of  the  tax  bill  therefor,  the 
lot  was  owned  by  the  Parkview  Realty  & 
Improvement  Company,   a  corporation,   sub- 
ject, however,  to  two  deeds  of  trust  then  out- 
standing thereon.    The  first  of  these  deeds  of 
trust  was  executed  on  July  1,  1902,  by  the 
Parkview  Realty  &  Improvement  Company, 
owner,  to  the  Lincoln  Trust  Company,  trus- 
tee, to  secure  certain  bonds.    The  second  of 
such  deeds  of  trust  was  executed  on  August 
1,  1902,  to  the  Lincoln  Trust  Company,  trus- 
tee, to  secure  certain  other  bonds,  and  both 
of  such  deeds  were  duly  recorded  about  the 
time  of  their  execution.    While  these  deeds 
of  trust  were  in  force  and  the  indebtedness 
evinced  by  the  bonds  therein  described  was 
subsisting  and  unpaid,  the  city  provided  by 
ordinance   for  the   reconstruction   of  Union 
boulevard.    This  ordinance  appears  to  have 
been  passed  in  February,  1903,  and  the  con- 
tract for  such  reconstruction  work  was  duly 
let    thereunder   to   plaintiff.     Plaintiff   per- 
formed the  work  In  accordance  with  the  or- 
dinance and  contract,  and  (m  July  1,  1905, 
the  tax  bill  sued  on  was  Issued  to  him  there- 
for.    Thereafter,  on  July  19,  1905,  notice  of 
the  issuance  of  the  tax  bill  was  duly  served 
by  tbe  dty  marshal  on  tbe  defendant.  Park- 
view Healty  &  Improvement  Company,  owner 
of  tbe  fee,  but  on  no  other  defendant    As 
originally  Issued,  the  tax  bill  was  payable  in 
installments,  but  upon  the  failure  of  the  own- 
er of  the  property  to  pay  the  first  install- 
ment  when  due,  plalntui  exercised  its  op- 
tion tinder  the  dty  charter,  and  declared  all 
installments  thereof  due  and  payable.     Un- 
der tbe  provision  of  the  charter,  the  first  In- 
stallment of  the  tax  blU  became  due  30  days 
after  notice  thereof  was  served  on  the  owner 
—that  is,  on  August  19,  1905 — and  subsequait 
installments  became  due  immediately   like- 
wise because  of  the  owner's  failure  to  pay 
tbe    first  Installment    Thereafter,  on  June 


20,  1907,  and  within  two  years  from  the  ma- 
turity of  the  tax  bill,  August  19,  1905,  plain- 
tiff instituted  this  suit  to  the  end  of  estab- 
lishing and  enforcing  the  lien  thereof  against 
defendant  Parkview  Realty  &  Improvement 
Company,  owner,  and  the  trustee  in  the  two 
deeds  of  trust  but  omitted  to  make  the  bene- 
ficiaries In  such  deeds  of  trust  parties  there- 
to. Subsequently,  and  after  the  expiration  of 
more  than  two  years  from  the  maturity  of 
the  tax  bUl,  the  property  was  sold  at  trus- 
tee's sale  under  the  two  deeds  of  trust  above 
mentioned,  and  the  Nina  Realty  Company  be- 
came the  purchaser  thereof.  Such  sales  un- 
der the  two  deeds  of  trust  were  had  on  No- 
vember 2,  1908,  and  it  was  on  that  day  the 
Nina  Realty  Company  succeeded  to  the  title 
of  the  prior  owner.  Parkview  Realty  &  Im- 
provement Company,  through  its  purchase  at 
the  trustee's  sale.  The  Nina  Realty  Compa- 
ny, having  thus  become  owner  of  the  fee  dur- 
ing the  pendency  of  the  suit,  was  made  a 
party  defendant  thereto  on  November  20, 
1908.  By  filing  an  amended  petition  on 
that  date  plaintiff  set  forth  the  trustee's 
sales  and  the  fact  that  the  Nina  Realty  Com- 
pany had  purchased  the  lot  thereunder,  made 
that  company  a  defendant,  and  prayed  that 
Its  Interests  as  owner  of  the  property  should 
be  subject  to  the  lien  of  the  tax  blU  in  suit 
Among  other  things,  section  25,  art  9,  of 
the  city  charter,  provides  the  lien  of  any 
tax  bill  that  Is  not  entered  satisfied  within 
two  years  after  Its  maturity,  unless  pro- 
ceedings In  law  shall  have  been  commenced 
to  collect  tbe  same  within  that  time  and 
shall  still  be  pending,  shall  be  destroyed  and 
of  no  effect  against  th&  land  charged  there- 
with. In  view  of  this  provision  of  the  char- 
ter, the  defendant  Nina  Realty  Company  In- 
terposed Its  answer  to  the  effect  that  the  Hen 
of  the  tax  bill  had  expired  and  was  unen- 
forceable against  Its  interests  In  the  proper^ 
ty  for  the  reason  that  no  suit  had  been  in- 
stituted thereon  within  two  years  after  the 
maturity  of  the  bill  against  the  beneficiaries 
In  the  deed  of  trust  under  which  it  pur- 
chased. Though  the  Parkview  Realty  &  Im- 
provement Company,  owner  at  the  time,  was 
sued  within  the  two-year  period,  the  case 
concedes  that  the  beneficiaries  in  the  two 
deeds  of  trust  under  which  defendant  Nina 
Realty  Company  purchased  were  not  made 
parties  thereto  at  any  time.  Indeed,  the  first 
move  made  toward  bringing  the  Interests  of  the 
beneficiaries  before  tbe  court  was  the  amend- 
ed petition  filed  on  November  20,  1908,  add- 
ing the  Nina  Realty  Company,  who  succeed- 
ed to  their  rights  as  a  defendant  and  this 
was  long  after  the  expiration  of  the  two-year 
I)eriod  prescribed  lu  the  charter,  for  that 
period  commenced  to  run  when  the  tax  bill 
natured  on  AuOTst  19,  1905,  and  terminated 
August  10, 1907.  Notwithstanding  all  of  this, 
the  court  gave  Judgment  for  plaintiff,  estab- 
Usbing  and  enforcing  the  lien  of  tbe  tax  bill 
against  the  lot  of  ground  described  and  the 
Interests  of  both  the  Parkview  Realty  &  Im- 
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provement  Company  and  the  Nina  Realty 
Oompany  therein,  as  though  It  were  unnec- 
essary to  Include  the  beneficiaries  In  the 
deeds  of  tmxt  in  a  suit  for  the  enforcement 
of  thu  tax  bill  within  the  two-year  period 
prescribed  to  charge  them  or  their  successors 
as  owners  of  the  property  with  the  conse- 
quences of  the  lien. 

Obviously  error  lies  in  this  Judgment,  for 
It  involves  and  affirms  the  Idea  that  one's 
rights  may  be  concluded  as  though  a  valid 
claim  existed  against  him  or  his  property 
without  having  his  day  in  court  until  long 
after  such  claim  had  become  extinguished 
of  its  own  force.  By  section  25,  art  6,  of 
the  charter,  it  is  provided  the  tax  bill  shall 
become  a  lien  upon  the  property  charged 
therein,  and  may  be  collected  of  the  owner 
of  the  land  and  in  the  name  of  and  by  the 
contractor  as  any  other  claim  in  any  court 
of  competent  Jurisdiction.  From  this  it  ap- 
pears that  the  lien  is  to  be  enforced  against 
the  land  in  the  name  of  the  owner  thereof, 
and  by  subsequent  provision  of  the  same 
section  the  lien  of  the  tax  bill,  it  is  declared, 
"shall  be  destroyed  and  of  no  effect  against 
the  land  charged  therewith,"  unless  proceed- 
ings shall  have  been  commenced  to  collect  the 
same  within  two  years  from  the  maturity  of 
the  bill  and  still  be  pending.  Therefore,  the 
proceedings  must  be  commenced  on  the  tax 
bill  and  against  the  owner  of  the  land  within 
Bxidx  two-year  period  tn  order  to  preserve 
and  establish  the  lien,  for  otherwise  it  is 
destroyed  and  extinguished  perforce  of  the 
very  words  that  gave  It  life.  The  authori- 
ties are  abundant  and  of  one  accord,  to  the 
effect  tliat  the  suit  must  be  instituted  against 
the  owner  within  the  two-year  period  pre- 
scribed, as  will  appear  by  reference  to  the 
following  cases:  The  case  of  ESyermann  v. 
ScoUay,  16  Mo.  App.  498,  declares  and  affirms 
the  rule  under  the  St  Louis  charter.  And 
tlie  following  are  to  the  same  effect  with  re- 
spect to  the  charter  of  Kansas  City:  Smith 
V.  Barrett,  41  Mo.  App.  480;  Jaicks  v.  Sulli- 
van, 128  Mo.  177.  30  S.  W.  890;  Smith  v. 
Boese,  39  Mo.  App.  16;  Forrey  v.  Holmes, 
65  Mo.  App.  114;  Parker- Washington  v. 
Kemper,  143  Mo.  App.  244,  128  8.  W.  271. 
For  rulings  to  the  same  effect  nnder  the  St 
Joseph  Charter,  see  St  Joseph  v.  Baker,  86 
Mo.  App.  310;  St  Joseph  v.  Baker,  113  Mo. 
App.  681,  88  S.  W.  1122.  The  doctrine  de- 
clared by  all  of  the  cases  is  that  the  two-year 
period  prescribed  after  whldi  the  lien  is  to 
terminate  is  not  a  mere  statute  of  repose  to 
bar  actions  but  Is  rather  a  limit  to  the  ex- 
istence of  the  lien,  and  therefore,  unless  the 
suit  is  Instituted  against  the  owner  within 
that  time,  such  lien  expires,  and  It  may  not 
be  revived  and  enforced  against  the  Interosts 
of  the  owner  in  the  land.  Smith  v.  Barrett 
41  Mo.  App.  460.  But  It  is  said,  though  such 
be  true,  the  present  suit  was  Instituted 
against  the  Parkview  Realty  &  Improvement 
Company,  owner,  within  the  two-year  period. 


and  that  will  suffice  to  establish  the  Hen 
against  the  derivative  title  of  the  Nina 
Realty  Company,  though  the  beneficiaries  in 
the  deeds  of  trust  were  not  made  parties; 
for,  it  is  said,  such  beneficiaries  possess  noth- 
ing  more  as  against  this  plaintiff  lienor  than 
the  right  to  redeem  therefrom.  There  can 
be  no  doubt  that  the  lien  of  a  subsequent 
special  tax  bill  duly  established  prevails 
over  the  Hen  of  a  prior  mortgage  or  deed  of 
trust  and  becomes  senior  thereto.  Such  is 
the  effect  of  the  recent  decision  of  the  Su- 
preme Court  in  Morey  E<nglneering,  etc.,  Co. 
V.  St  Louis  Artificial  Ice,  etc.,  Co.  (Sup.)  146 
S.  W.  1142.  This  is  undoubtedly  the  rule 
where  both  the  owner  of  the  land  and  the 
beneficiaries  In  the  mortgage  are  made  par- 
ties to  the  suit  prior  to  the  expiration  of  the 
lien,  for  in  the  case  last  above  dted  all  par- 
ties in  interest  were  before  the  court  See, 
also,  to  the  same  '^ect  Keating  r.  Craig,  73 
Mo.  507,  where  both  the  owner  and  the  mort- 
gagee were  parties  to  the  suit  to  enforce  the 
Uen  of  the  tax  bUl.  But  though  It  be  the 
rule  that  the  lien  of  the  subsequoit  tax  bill 
becomes  senior  to  the  lien  of  the  prior  mort- 
gage, which  la  remitted  to  the  position  of  the 
Junior  lienor  whoi  all  parties  in  Interest  are 
before  the  court  It  is  the  rule,  too,  that  the 
rights  of  the  beneflclarlea  In  the  mortgage 
are  not  concluded  by  the  Judgment  unless 
they  are  made  parties  to  the  suit  For  a 
Judgment  to  this  effect  on  a  tax  bill,  see  For- 
rey V.  Holmes,  66  Mo.  App.  114.  As  to  such 
benefidarles  who  have  been  omitted  from  the 
suit  to  foreclose  the  state's  lien  for  taxes, 
the  Supreme  Court  has,  in  a  number  of  cases, 
affirmed  that  though  titie  passed  by  tlie  exe- 
cution sale,  their  right  to  redeem  was  stlU 
available,  as  will  appear  by  reference  to  Staf- 
ford V.  Flzer,  82  Mo.  393 ;  Gitchell  v.  Kreid- 
ler,  84  Mo.  472 ;  Oorrlgan  v.  Bell,  73  Mo.  53; 
Allen  V.  McCabe,  93  Mo.  138,  6  S.  W.  62. 
Considering  the  thought  reflected  through- 
out all  of  these  authorities.  It  is  obvious  that 
the  beneficiary  In  the  deed  of  trust  or  mort- 
gage is  required  to  be  made  a  party  to  the 
suit  for  the  reason  that  he  is  an  owner  with- 
in tlie  sense  of  that  term  as  employed  In  the 
charter  provision  and  as  employed  In  the 
statute  with  respect  to  general  taxes  levied 
in  behalf  of  the  state.  Some  of  the  cases 
put  the  rule  expressly  on  the  ground  that 
the  beneficiary  is  an  owner.  See  Stafford  t. 
Fizer,  82  Mo.  883;  Oitchell  v.  Kreidler,  84 
Mo.  472.  Furthermore,  the  Supreme  Court 
In  the  recent  case  of  Morey  Engineering,  etc. 
Go.  V.  St  Louis  Artificial  Ice,  etc.,  Co.  (Sup.) 
146  S.  W.  1142,  in  construing  the  St  Louis 
charter,  declared  the  beneficiary  In  the  deed 
of  trust  an  owner  within  the  sense  of  that 
term,  to  the  end  of  raising  the  lleaa  of  the 
tax  bill  from  the  position  of  the  Junior, 
where  it  otherwise  lay,  to  that  of  senior 
Hen  over  a  mortgage  prior  thereto  In  point 
of  time.    To  the  end  ot  evincing  that  tbe 
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Charter  contemplated  the  Uen  of  tlw  tax  bill 
should  prevail  over  the  rights  of  a  prior 
mortgage,  the  Supreme  Oonrt  quoted  from 
section  25  of  the  charter  as  follows:  "Said 
tax  bills  shall  be  and  become  a  Hen  upon  the 
property  charged  therewith,  and  may  be  col- 
lected of  the  owner  of  the  land  and  in  the 
name  of  and  by  the  contractor  as  any  other 
claim  In  any  court  of  competent  Jurisdiction." 
Touching  the  words  thus  quoted,  the  court 
says:  "Construed  in  the  light  of  the  case 
last  dted,  this  means  that  the  tax  Is  a  lien 
upon  the  property,  to  be  enforced  by  a  pro- 
ceeding in  rem  against  the  property.  And, 
as  ruled  above,  the  word  'owner*  includes 
incumbrancers."  If,  then,  the  beneflciaiy  in 
the  deed  of  trust  is  to  be  regarded  as  an 
owner  of  the  property  for  the  purpose  of 
postponing  the  lien  of  his  prior  mortgage  to 
the  lien  of  the  subsequent  tax  bill,  it  would 
seem  that  he  should  be  regarded  as  an  owner 
In  whose  favor  the  requirement  to  Institute 
suit  within  the  two-year  period  in  order  to 
preserve  the  lien  obtained.  On  a  like  ques- 
tion the  Kansas  City  Court  of  Appeals,  un- 
der the  charter  of  that  city,  declared  that, 
unless  the  beneficiary  In  the  mortgage  was 
made  a  party  to  the  suit  within  the  two- 
year  period,  the  lien  as  to  Ills  interests 
amounted  to  naught,  or,  in  other  words,  ttad 
expired.  See  Forrcgr  v.  Holmes,  66  Mo.  App. 
114. 

But  it  Is  argued  that  the  Junior  lienor  Is 
never  a  necessary  party  to  a  proceeding  for 
tbe  enforcement  of  the  senior  lien,  and  that 
a  valid  Judgment  may  be  had  against  the  res 
enforcing  the  lien,  though  the  Junior  lienor 
is  not  a  party,  but  subject,  however,  to  his 
right  to  redeem.  The  argument  is  obviously 
sound  in  those  cases  where  the  lien  Is  a  con- 
tinuing one,  and  lo  comprehensive  by  tbe 
terms  of  the  statutes  as  to  include  all  inter- 
ests in  the  land  in  whosesoever  name  it  may 
be.  The  cases  of  Stafford  v.  Fizer,  82  Mo. 
383.  OltcbeU  v.  Kreidler,  84  Mo.  472,  Allen 
y.  McCabe,  83  Mo.  138,  6  S.  W.  62,  and  num- 
erous other  authorities  declare  the  rule  where 
tbe  lien  of  the  state  for  taxes  has  been  en- 
forced. In  the  argument  advancing  this 
proposition,  it  is  said  the  Junior  lienor,  the 
holder  of  the  mortgage  here,  at  best  has  a 
lien  only  on  the  equity  of  redemption  or  a 
right  to  redeem  from  the  prior  lien  of  the 
tax  bill,  and  that  this  continues  and  may  be 
availed  of  to  the  very  day  of  sale  under  the 
tax  Judgment;  that,  though  defendant  Nina 
Realty  Company  was  not  made  a  party  until 
after  the  two  years  had  expired  and  the 
beneficiaries  In  the  mortgages  to  whose  rights 
It  succeeded  were  never  made  x>artie8  at  all. 
Its  right  to  redeem  is  still  open,  and  this  de- 
fendant has  been  given  its  day  in  court  with 
respect  thereto,  for  it  may  redeem  even  after 
tbe  Judgment  is  affirmed  and  at  any  time  be- 
fore the  property  is  sold  in  execution  there- 
under. Obviously  this  argument  assumes  a 
subsisting  lien  against  the  interests  of  the 


Nina  Realty  Company  from  wlilch  a  redemp- 
tion may  be  made.  If  the  lien  continued  to 
exist  as  in  the  tax  cases  and  obtained  npon 
the  realty  without  regard  to  tbe  ownership, 
the  argument  would  t>e  persuasive,  indeed. 
But  here  the  lien  of  the  tax  bill  expired  be- 
fore it  was  ever  asserted,  as  tbe  charter  re- 
quires, against  the  beneficiaries  in  tbe  mort- 
gages or  the  Nina  Realty  Company,  which 
succeeded  to  their  rights,  and,  furthermore, 
the  lien  of  the  tax  bUl  does  not  obtain  against 
the  land  without  regard  to  the  ownership. 
The  general  taxes  in  favor  of  the  state  are 
declared  by  section  11385,  R.  S.  1909,  to  ob- 
tain against  the  land  "no  matter  who  is  the 
owner  nor  in  whose  name  it  was  assessed." 
And  the  lien  with  respect  to  such  taxes  ob- 
tains accordingly  there;  that  is,  on  every  in- 
terest in  the  land.  It  is  true  that  the  owner 
of  the  land  must  be  made  a  party  to  the  tax 
suit  for  the  purpose  of  enforcing  the  lien  of 
the  state,  to  the  end  of  conferring  the  Juris- 
diction over  the  res,  but  the  tax  itself  Is  af- 
fixed against  the  land  as  a  matter  of  law 
without  regard  to  tbe  owner  thereof.  Such 
is  not  true  as  to  a  tax  bUl  representing  spe- 
ciaj  assessments  as  for  benefits  because  of 
improvements  made,  for,  unless  the  improve- 
ments are  made,  no  tax  can  obtain,  and  that 
such  improvements  were  made  is  a  fact  to  be 
proved  as  a  basis  for  the  lien.  Special  tax 
bills  beoome  a  lien  upon  the  property,  and 
may  be  collected  of  the  owner  of  the  land, 
it  is  true,  but  to  this  end  proof  is  required 
against  the  interest  of  the  owner  as  a  con- 
dition precedent  to  affixing  the  lien  upon  his 
interest  in  the  land.  This  proof,  according  to 
section  25  of  the  charter,  may  be  made  by 
the  tax  bill  itself,  which  Is  sufficient  prima 
facie  evidence  "of  the  liability  of  the  person 
therein  named  as  the  owner  of  tbe  land 
cliarged  with  such  biU  to  pay  the  same."  The 
tax  bill  here  involved  names  the  Parkview 
Realty  &  Improvement  Company  as  the  owner 
of  the  land,  and  in  no  way  refers  to  tbe 
beneficiaries  In  the  mortgages.  Obviously, 
then,  the  bill  Itself  is  sufficient  to  evince  the 
right  of  a  lien  against  only  the  Parkview 
Realty  &  Improvement  Company.  In  the 
sense  of  tbe  charter,  as  before  pointed  out, 
the  beneficiaries  in  the  mortgages  are  regard- 
ed as  owners  of  the  property  too,  and  it  is 
essential  when  others  appear  to  be  owners 
than  those  named  In  tbe  tax  bill  that  proof 
aliunde  tbe  bill  shall  be  made  In  order  to 
affect  tbe  rights  of  such  owners  not  named 
therein.  See  Farrell  v.  Rammelkamp,  64  Mo. 
App.  425;  McCormick  v.  dopton,  150  Mo. 
App.  129,  130  S.  W.  122.  That  the  tax  blU 
is  not  prima  facie  evidence  of  tbe  right  to  the 
lien  against  a  mortgagee  not  named  therein 
has  been  expressly  decided,  as  will  appear  by 
reference  to  Kansas  C^ty  to  the  use,  etc.,  v. 
American  Surety  Co.,  71  Mo.  App.  315.  Ob- 
viously the  charter  intends  that  every  person 
interested  as  owner  In  the  property  sought 
to   be  subject   to  tbe  lien  of  tbe  tax  bill 
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Bball  have  a  right  to  defend  against  the  as- 
.  sei'tlon  of  such  lien,  and  most  assuretAy  the 
assertion  of  the  Hen  should  be  made  while 
the  right  to  it  continues  to  exist  and  not  aft- 
er it  dies,  for  then  defense  would  be  unnec- 
essary. From  these  considerations  alone,  It 
would  seem  that  the  rule  which  prevails  as 
to  the  right  of  the  junior  incumbrancer  to 
redeem  from  the  general  tax  lien,  and,  ex- 
cept for  that,  a  judgment  to  which  he  is  not 
a  party  concludes  him,  is  without  force  here, 
for,  unless  this  lien  is  established  by  evidence 
aliunde  the  tax  bill,  no  Hen  whatever  obtains 
against  the  rights  of  such  owner  as  the  Nina 
Realty  Company;  whereas,  in  the  case  of  the 
lien  for  general  taxes,  it  comprehends  the 
whole  estate  and  every  interest  in  the  land, 
without  regard  to  matter  of  ownership  what- 
ever, and  obtains  against  both  prior  and 
subsequent  incumbrancer  at  all  hazards.  In 
the  case  of  the  special  tax  bill,  the  lien  ob- 
tains against  the  owners  and  their  interests 
in  the  land  only  by  virtue  of  its  being  es- 
tablished against  their  Interest  in  the  land 
by  proof  and  not  because  it  comprehends  such 
interests  whether  or  no  as  a  matter  of  law. 
Unless  the  lien  is  asserted  within  the  two- 
year  period  and  subsequently  established, 
there  is  naught  from  which  redemption 
should  be  made. 

It  seems  to  me  the  opinion  of  the  court  In 
this  case  overlooks  the  fact  that  there  is  no 
Hen  here  nntU  established,  and  treats  the 
matter  as  though  there  were  a  subsisting  lien 
as  in  the  case  of  general  taxes  or  in  the  case 
of  a  mortgage,  both  of  which  liens  obtain 
without  any  proof  whatever.  In  this  cause, 
instead  of  there  being  a  lien  ui>on  the  land, 
there  exists  only  a  right  to  establish  a  lien 
wliich  attaches  provided  compet^it  proof  is 
made  against  the  owner  within  two  years. 
If  the  mortgagee  is  an  owner,  as  declared  in 
Morey  Engineering  &  Construction  Co.  v.  St. 
I>ouls  Artificial  Ice  Rink  Co.  (Sup.)  146  S.  W. 
1142,  then  such  mortgagee  should  be  sued 
within  the  two  years  limitation  prescribed  by 
the  charter  in  favor  of  an  owner.  For  the 
reasons  given  above,  I  respectfully  dissent. 
I  deem  the  judgment  of  the  court  to  be  In 
conflict  with  that  of  the  Supreme  Court  in  the 
case  last  cited,  in  that  it  denies  to  the  mort- 
gagee the  right  of  an  owner  to  be  sued  with- 
in two  years,  as  prescribed  by  the  charter. 
Furthermore,  the  judgment  of  the  court  in 
this  case  is  in  conflict  with  the  judgment  of 
the  Kansas  City  Court  of  Appeals  in  the  case 
of  Forrey  v.  Holmes  et  al.,  65  Mo.  App.  114, 
which  is  directly  in  point,  to  the  effect  that, 
unless  the  mortgagee  is  sued  within  two 
years,  the  right  to  establish  a  lien  against  his 
interests  expires. 

Because  I  deem  the  judgment  to  be  In  con- 
flict with  that  given  in  the  two  cases  last 
•  above  cited,  I  request  that  the  cause  be  certi- 
fied to  the  Supreme  Court  for  final  determi- 
nation. 


GRANITE    BITUMINOUS    PAVINO   CO.    v. 

PAHKVIE.W  REALTY  &  IMPBOVBJ- 

MBNT  00.  et  al. 

(St.  lionia  Court  of  Appeals.    Missoori.    Dec. 

8,  1912.) 

1.  Municipal  Corpobationb  (§  564*)— Bh- 
fokcehknt  of  special  tax  blixs— limita- 
TIONS. 

Under  St  Louis  City  Charter,  art  6,  {  25, 
providing  for  the  maturity  of  special  tax  bills 
30  days  after  service  of  notice  on  the  owner, 
an  action  to  enforce  a  tax  bill  brought  within 
two  years  after  maturity  of  the  bill  by  service 
of  notice  against  the  owner,  wherein  the  pur- 
cliaser  at  a  mortgage  foreclosure  sale  is  made 
a  party  defendant,  ia  not  barred  by  limitations. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1273;  Dec.  Dig.  f 
564.*] 

2.  Appeal  anu  Ebbob  (§  195*) — Questions 
Reviewable— Questions  not  Raised  in 
Tbial  Coubt. 

Where,  in  a  suit  to  enforce  a  special  tax 
bill,  no  question  was  raised  as  to  the  validity 
of  the  amendment  of  the  bill  so  as  to  name  one 
as  owner,  and  no  objection  was  made  to  the 
admission  of  the  amended  tax  bill  as  evidence, 
the  question  of  the  validity  of  the  amendment 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1149;   Dec  Dig.  i  195.*] 

Appeal  from  St  Louis  Circuit  Court;  Bu- 
gene  McQuillan,  Judge. 

Action  by  the  Granite  Bitmninous  Paving 
Company  against  the  Parkview  Realty  &  im- 
provement Company  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Bland  ft  Cave  and  Carter,  CoUlns  ft  Jones, 
all  of  St  Louis,  for  appellants.  Stnrdevant 
&  Sturdevant,  of  St  Louis,  for  respondent 

BOMBAUER,  Special  Judge.  The  record 
In 'this  cause  is  identical  with  the  record  in 
cause  12,563,  151  S.  W.' 479,  in  which  an 
opinion  has  been  filed  to-day,  except  in  three 
respects,  namely:  First  That  the  amount 
of  the  special  tax  bill  sued  upon  was  only 
for  $160.81.  Second.  That  the  tax  bill  as 
originally  issued  was  subsequently  amend- 
ed by  the  comptroller,  so  as  to  insert  the 
name  of  the  Parkview  Realty  Company  as 
owner;  the  bill  originally  issued  being  one 
against  the  United  Railways  Company  alone. 
Third.  Notice  and  demand  of  payment  was 
served  on  the  Parkview  Realty  &  improve- 
ment Company  named  as  owner  in  the  spe- 
cial tax  bill  on  February  28,  1907,  and  not 
before. 

[1]  Section  25  of  article  6  of  the  charter 
of  the  city  of  St  Louis  provides  the  condi- 
tions under  which  a  special  tax  bill  matures. 
The  maturity  of  any  installn^ent  of  the  bill, 
or  of  the  entire  bill  as  may  be,  is  80  days 
after  notice  is  served  on  the  owner;  hence 
the  special  tax  bill  sued  upon  in  this  case 
matured  as  against  the  Parkview  Realty 
Company  on  March  30,  19U7.  The  Nina 
Realty  Company,  which  is  the  successor  In 
title  of  the  Parkview  Realty  ft  Improvement 
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Company  as  well  as  of  all  tbe  beneficiaries 
of  tbe  two  mortgages  of  the  Parkview  Ueal- 
ty  Company  to  the  Lincoln  Trust  Company, 
was  made  a  party  defendant  In  the  case  on 
March  28,  1907,  and  within  two  years  after 
the  tax  bill  matured  against  the  Farkvlew 
Realty  Company  and  those  claiming  under 
it.  Since  It  cannot  be  claimed  on  any  ra- 
tional theory  that  the  benefldarleB  In  a  deed 
of  trust  or  mortgage  are  necessary  parties 
defendant  to  a  suit  for  Its  enforcement,  aft- 
er Its  foreclosure,  and  when  the  legal  and 
beneficial  title  alike  hare  vested  In  the  pur- 
<^aser  at  foreclosure  sale,  and  since  tbe  pur- 
chaser, namely,  the  Nina  Realty  Company, 
was  made  a  party  defendant,  within  two 
years  after  the  maturity  of  the  bill,  the  qnes- 
,  tion  of  limitation  does  not  arise  In  this  case. 

[2]  That  the  special  tax  bUl  was  amended 
BO  as  to  name  the  Parkrlew  Realty  &  Im- 
provement Company  as  owner  Is,  of  course, 
immaterial,  since  no  question  is  raised  as 
to  the  validity  of  the  amendment,  and  no 
objection  was  made  by  defendant  to  the  ad- 
mission of  the  amended  tax  bill  as  evidence. 
The  same  error  appears  by  the  record  in 
making  the  Judgment  bear  8  per  cent  Inter- 
est from  date  of  its  rendition  as  In  case 
12,563. 

It  Is  therefore  ordered  that  the  motion  for 
r^earlng  be  sustained,  and  that  so  much 
of  the  judgment  entry  as  contains  the  words 
"with  Interest  at  the  rate  of  8  per  cent  per 
annum  from  tbe  date  of  tbe  judgment  until 
paid"  be  stricken  from  tbe  record,  and  that 
the  judgment  as  thus  amended  be  affirmed, 
and  that  the  cause  be  remanded  to  the  trial 
court  to  proceed  In  conformity  with  this 
opinion. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concnr.    CAULFIBLD,  J.,  not  sitting. 


GRANITB    BITUMINOUS   PAVING   CO.    ▼. 

PARKVIEW  REALTY  &  IMPROVB- 

»XENT  CO.  et  aL 

(St.  Lonis  Court  of  Appeals.    Mlssonil    Dee. 
8.  1912.) 

Appeal  from  St  Lonis  Circuit  Court;  Eu- 
gene McQuillan,  Judge. 

Action  by  the  Granite  Bituminous  Paving 
Company  against  the  Parkview  Realty  &  Im- 
provement Company  and  others.  From  a 
Judgment  for  plaintlfT,  defendants  api)eal. 
Affirmed,  and  cause  certified  to  the  Supreme 
Court  for  final  determination. 

Bland  &  Cave  and  Carter,  Collins  dc  Jones, 
all  of  St  Louis,  for  apiteilants.  Sturdevant 
tc  Sturdevant  and  Charles  W.  Bates,  all  of 
St  Louis,  for  respondent 

ROMBAUER,  Spedal  Judge.  Tbe  record 
in  this  cause  Is  Identical   with  the  one  In 


12,563,  exc^t  tbe  amount  sued  for,  and  the 
property  sought  to  be  charged  with  the  lien 
of  the'  special  tax  bill. 

It  is  therefore  ordered  that  the  motion  for 
rehearing  be  sustained,  that  the  record  entry 
of  the  judgment  be  amended,  as  is  ordered 
to  he  done  in  cause  12,563  (151  S.  W.  479), 
and  as  thus  amended  be  afilrmed,  and  that 
the  cause  be  remanded  to  the  trial  court  for 
further  proceedings.  In  this  disposition  of 
the  case  REYNOLDS,  P.  J.,  concurs.  CAUL- 
FIELD,  J.,  not  sitting.  NORTONI,  J.,  dis- 
sents for  the  reason  stated  in  his  dissenting 
opinion  in  cause  No.  12,563. 

The  cause  is  therefore  certified  to  tbe  Su- 
preme Ck)urt  for  final  determination. 

NORTONI,  J.  (dissenting).  As  the  judg- 
ment of  the  court  in  this  case  involves  the 
Identical  question  and  determines  It  In  the 
same  way  as  that  Involved  In  the  case  of 
Granite  Bituminous  Paving  Company  v.  Park- 
view Realty  &  Improvement  Company  et  aL 
(Nou  12,063)  m  B.  W.  479,  between  tbe  same 
parUea  and  decided  to-day,  I  respectfully 
dissent  therefrom  for  the  reasons  given  in 
the  dissenting  opinion  filed  in  the  case  last 
mentioned.  I  deem  the  judgment  of  the 
court  In  this  case  to  be  In  conflict  with  tbe 
judgment  of  tbe  Kansas  City  Court  of  Ap- 
peals in  the  case  of  Forrey  v.  Holmes,  66 
Mo.  App.  114,  and  also  with  the  judgment 
of  the  Supreme  C!ourt  In  the  case  of  Morey 
SMglneerlng  ft  Construction  Co.  v.  St  Louis 
Artificial  Ice  Rink  Co.  (Sup.)  146  S.  W.  1142, 
and  therefore  request  that  tbe  cause  be  certi- 
fied to  the  Supreme  Court  for  final  deter- 
mlnatloh  as  provided  In  tbe  Constitution. 


GRANITB    BITUMINOUS    PAVING    Ca    ▼. 
PARKVIEW  RBALrr  &  IMPROVE- 
MENT CO.  et  aL 

(St  Louia  Court  of  Appeals.    Miasonri.     De& 
8,  1912.) 

1.  Municipal  CoBPOBATroira  (|  567*)— Eir- 
roBCBUENT  OF  Sfeciai.  Tax  Billb— Plbad- 

IN08— BUBBEN    OF   PBOOF. 

An  answer  In  a  suit  to  enforce  a  special 
tax  bill  which  aUesea  that  In  making  tbe  aa- 
seasment  a  tract  of  land  not  subdivided  was 
arbitrarily  divided  into  Iota  and  aeparate  tax 
billa  issued  against  it,  one  of  which  was  aooKht 
to  be  enforced,  etc.,  alleges  new  matter  which 
defendant  has  the  burden  of  .estabUshinc  by 
legal  evidence  to  defeat  a  recovery. 

XEd.  Note.— For  other  cases,  see  Municipal 
CorporationR.  Cent  Dig.  ||  1276-1281;  Dec 
Dig:  I  667.*f 

2.  MuNrciPAL  CoBPOBATioNa  (I  485*)-— Pub- 
lic IMPBOVEMBNTS— Special  Tax  Bills — 
Validity. 

Under  the  St  Louia  city  charter,  making 
special  tax  bills  prima  fade  evidence  of  a 
proper  assessment,  a  special  tax  bill  waa  prop- 
erly adjudged  valid  as  against  the  daim  that 
in  making  the  assessment  a  tract  of  land  not 
subdivided  waa  arbitrarily  divided  into  two  Iota, 
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and    that  two   distinct  tax   bUIs   were  issued 
against  It. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  |{  1140-1144;  Dee. 
Dig.  i  485.*! 

Nortonl,  J.,  dissenting. 

Appeal  from  St.  Louis  dicnlt  Court;  Bn- 
gene  McQuillan,  Judge. 

Action  by  the  Granite  BltnmlnouB  Paving 
Company  against  tlie  Parkview  Realty  &  Im- 
provement Company  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed  and  cause  certified  to  the  Supreme 
Court  for  final  determination. 

Bland  &  Cave  and  Carter,  Collins  &  Jones, 
all  of  St  Louis,  for  appellants.  Sturdevant 
ft  Sturdevant,  of  St.  Louis,  for  respondent 

ROMBADER,  Special  Judge.  The  record 
In  this  case  is  substantially  the  same  as  the 
record  in  cause  No.  12,663,  151  S.  W.  479, 
except  touching  certain  matters  hereinafter 
stated.  The  tax  bill  was  Issued  against  the 
Parkview  Realty  &  Improvement  Company; 
Ihe  assessment  amounting  to  $1,015.16.  The 
appellants,  however,  assign  an  additional 
error  to  those  assigned  in  cause  No.  12,563. 
Tbelr  answers  state,  among  other  things: 
"That  said  tract  of  land  is  nsed  by  this  de- 
fendant as  one  lot,  is  fenced  as  one  lot,  tract, 
or  parcel  of  ground,  and  has  not  been  in  any 
way  subdivided  either  in  fact  or  as  shown  by 
any  recorded  plats  of  additions  or  subdivi- 
sions to  the  city  of  St  Louis,  and  constitutes 
but  one  lot  within  the  meaning  of  section  14 
of  article  6  of  the  charter  of  the  city  of  St. 
Louis;  that  the  assessment  district  for  the 
improvement  of  Union  avenue,  for  which  the 
tax  bill  sued  on  was  issued,  extended  at  this 
point  1,535  feet  west  of  Union  avenue,  and 
Included  the  said  tract  of  land  for  that  dis- 
tance west  of  Union  avenue,  and  that,  under 
the  provisions  of  section  14  of  article  6  of 
the  charter  of  the  dty  of  St  Louis,  all  that 
portion  of  said  tract  of  land  lying  and  being 
within  the  said  assessment  district  should 
have  been  assessed  as  one  lot  In  the  propor- 
tion that  its  area  bore  to  the  area  of  the  en- 
tire district,  and  one  tax  bill  only  should 
have  been  Issued  against  the  whole  of  such 
portion  of  said  tract  for  such  assessment,  but 
that  lu  text,  in  making  said  assessment,  the 
portion  of  said  tract  of  ground  within  the 
assessment  district  was  arbitrarily  and  in 
violation  and  in  contravention  of  the  provi- 
sions of  said  section  14  of  article  6,  divided 
into  two  lots,  one  including  said  tract  for 
1,140  feet  west  of  Union  avenue,  and  the  oth- 
er including  the  remainder  of  said  tract  with- 
in said  district,  and  was  assessed  as  two  lots 
and  two  separate  and  distinct  tax  bills  Is- 
sued against)  it  and  two  suits  brought  against 
this  defendant  on  said  two  tax  bills;  that 
tax  bill  No.  3,655,  the  bill  here  sued  on.  Is 
one  of  the  said  two  improperly  issued  tax 
bills,  and  tax  bill  No.  3.648  on  which  a  sim- 
ilar suit  Is  now  pending  In  division  No.  8, 


being  cause  No.  46,627  In  said  division.  Is 
the  other,  and  that  for  the  reasons  aforesaid 
said  tax  bill  No.  3,655  here  sued  on  Is  Toid." 

[1]  This  new  matter  In  the  answer  was 
denied  by  plaintUTs  reply,  and  put  the  onus 
of  establishing  it  by  evidence  upon  the  de- 
fendants, but  the  defendants  offered  no  legal 
evidence  to  substantiate  It  Special  tax  bill 
No.  3,648  referred  to  in  defendant's  answer 
was  not  offered  in  evidence  by  defendants,, 
nor  were  the  flies  in  cause  No.  46,627,  refer- 
red to  in  defendant's  answer,  offered  In  evi- 
dence. The  only  testimony  bearing  on  that 
subject  is  the  t^tlmony  of  Joseph  Pasquier, 
an  employe  in  the  street  department  of  the- 
clty  of  St  Louis,  who  testified  on  his  cross- 
examination,  and  being  recalled  by  the  de- 
fendants, that  two  tax  bills  were  issued 
against  the  property  of  the  Parkview  Realty 
&  Improvement  Company,  one  for  a  front- 
age of  1,140  feet,  and  the  other  for  a  front- 
age of  395  feet,  that  these  two  parcels  were 
at  that  time  divided  by  the  proposed  center 
line  of  Belt  avenue  (since  opened),  and  were 
in  different  blocks  of  the  city  of  St  Louis 
as  established  by  the  street  department 

[2]  Since  the  charter  makes  the  special  tax 
bill  prima  f^de  evidence  of  a  proper  assess- 
ment we  cannot  put  the  trial  court  into  «r- 
ror  for  upholding  its  validity  against  de- 
fendants' contention  that  one  tax  bill  only 
should  have  been  issued  covering  the  en- 
tire frontage  of  1,636  feet  The  record  al- 
so tails  to  show  any  objection  on  the  part 
of  defendante  to  tiie  Introduction  of  the 
special  tax  bill  in  evidence,  because  the  ob- 
jection contained  at  the  bottom  of  page  26  of 
appellants'  abstract  is  confined  to  the  Ir- 
relevancy of  certain  deeds  as  evidence.  We 
have  gone  thus  fully  into  this  matter,  since 
in  the  foregoing  discussion  of  the  subject 
and  the  conclusion  arrived  at  all  the  mem- 
bers of  the  court  agree.  The  same  error  ap- 
pears by  the  record  in  making  the  Judgment 
bear  8  per  cent  Interest  until  paid  as  In 
case  12,563. 

It  is  therefore  ordered  that  the  motion  for 
rehearing  be  sustained,  and  that  so  much  of 
the  judgment  entry  as  contains  the  words, 
"with  interest  thereon  at  the  rate  of  8  per 
centum  per  annum  from  the  date  of  this  Judg- 
ment until  paid,"  be  stricken  from  the  rec- 
ord, and  that  the  judgment  as  thus  amended 
be  afllrmed,  and  that  the  cause  be  remanded 
to  the  trial  court  to  proceed  in  conformity 
with  this  opinion.  REYNOLDS,  P.  J.,  con- 
curs. NORTONI,  J.,  concurs,  in  those  parts 
of  the  opinion,  wbidi  uphold  the  validity 
of  the  tax  bill  when  Issued,  but  holds  the 
same  \a  barred  by  limitation.  CAULFIELD, 
J.,  not  sitting. 

In  conformity  with  the  order  made  In 
cause  No.  12,563,  the  cause  is  certified  to  th» 
Supreme  Court  for  final  determination. 

NORTONI,  J.  (dissenting).  As  the  Judg- 
ment of  the  court  in  this  case  involves  the 
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Identical  qnestlon  and  determines  It  ta  the 
same  way  as  tbat  involyed  In  the  case  of 
Granite  Bituminous  FaTing  Company  t. 
Parkview  Realty  &  Improvement  Company 
et  al.  (No.  12,663)  161  S.  W.  479,  between  the 
same  parties  and  decided  today,  I  respectful- 
ly dissent  from  the  conclasion  on  tbat  ques- 
tion alone  for  the  reasons  given  in  the  dis- 
senting opinion  filed  in  the  case  last  men- 
tioned. I  deem  the  Judgment  of  the  court 
In  this  case  to  be  In  conflict  with  the  Judg- 
ment of  the  Kansas  City  Court  of  Appeals  in 
tbe  case  of  Forrey  v.  Holmes  et  al.,  65  Mo. 
App.  114,  and  also  with  the  Judgment  of  the 
Supreme  Court  in  the  case  of  Morey  En> 
Slneering  &  Construction  Co.  v.  St  Ix>uis  Ar- 
tificial Ice  Rink  Co.  (Sup.)  146  S.  W.  U42, 
and  therefore  request  that  the  cause  be  certi- 
fied to  the  Supreme  Court  for  final  deter- 
mination as  provided  in  the  (Constitution. 


MADDEN  ▼.  MISSOURI  PAC.  RT.  CO. 

(E^aosaa    City    Court    of    Appeals.      Misaoni^ 

Nov.  25,  1912.    Certified  to  Supreme 

Court,  Nov.  25, 1912.) 

X  Masixb  and   Sbbvant  (|  197*)— Feixow 

Sebvarts — Who  Abk. 

A  machinist's  helper  in  railroad  shops  and 
ft  machinist  acting  as  foreman  are  fellow  serv- 
ants while  engaged  together  in  moving  a  brake- 
beam  from  the  blacksmith  shop  to  the  roond- 
faouse,  there  to  be  unloaded  and  placed  under  a 
locomotive. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  489,  490;  Dec.  Dig.  | 
197.*] 

2.  Masteb  ano  Sebvant  (§  180*)  —  Fxixow 
SEBVAflia— Liability  of  Mastkb. 

The  common-law  role  that  the  negligence  of 
a  servant  causing  Injury  to  a  fellow  servant 
may  not  l>e  imputed  to  the  master,  and  the  risk 
of  such  injury  is  assumed  by  the  injured  serv- 
ant has  been  abrogated  by  statute,  so  far  as 
railroad  cMnpanies  are  concerned.  | 

[E:d.  Note. — ^EV>r  other  cases,  see  Master  and  i 
Servant,  (Tent  Dig.  |i  859-361,  363-368;    Dec. 
Dig.  i  180.*]  j 

8.  Masteb  and  Sebvaht  (f  180*) — Ivjvnr  to  i 

Sebvant — ^Neolioence  of  Feixow  Sbbvant  i 

— Statutobt  Pbovisions. 

ICmployte  in  railroad  shops  engaged  in  mov- 1 
ing  a  bmkebeam  from  the  blacksmith  shop  to 
the  roundlioaSe,  to  be  there  unloaded  and  placed 
under  a  locomotive,  are  within  the  fellow  serv- 
ant statute  of  Kansas  (Gen.  St  Kan.  1909,  f 
0999),  making  every  railroad  company  liable 
for  damages  to  any  employ^  in  consequence  of 
the  negligence  of  any  other  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fS  860-361,  363-868;  Dec. 
Dig.  i  180.*] 

4.  Masteb  and  Skbtant  (i  279*)— Injubt  to 
Sebvant  —  Neoliobnoe  of  Fellow  Sebv- 
ant. 

In  an  action  for  injuries  to  a  servant  while 
•aristing  a  fellow  servant  la  removing  a  brake- 
beam  from  the  blacksmith  shop  in  railroad 
shops  to  the  roundhouse,  evidence  held  to  sup- 
port a  finding  of  negligence  of  the  fellow  serv- 
ant 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  973-976,  978-980;  Dec. 
Dig.  I  279.*] 


6.  Masteb  and  Sebvant  (|  216*) — Ih^ttkt  to 

Servant— Assumption  o?  Risk. 

Under  tlte  rule  in  force  in  Missouri  that 
a  servant  does  not  assume  risks  created  by  the 
master's  negligence,  or  under  the  rule  in  Kansas 
that  a  servant  who,  with  full  knowledge  of  the 
danger  of  the  risk,  continues  in  the  service 
assumes  the  risk,  though  caused  by  the  master's 
negligence,  an  employ^  in  railroad  shops  aa- 
sisting  a  coemploy6  in  moving  a  brakebeam 
from  the  blacksmith  shop  to  the  roundhouse 
does  not  assume  the  risk  of  the  coemploy£'s 
negligence  in  doing  his  part  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  667-673 ;  Dec.  Dig..  | 
216.*] 

6.  Pleading  (8  433*)— Injubt  to  Sebtant — 
Petition — Sufficienct. 

A  Mtitlon,  In  an  action  for  injuries  occur- 
ring in  Kansas  to  an  employ^  in  railroad  shops, 
which  alleges  that  plaintiff  was  a  machinist's 
helper  and  worked  under  a  machinist  who  was 
a  foreman,  and  that  the  injury  was  caused  by 
his  negligence  in  lifting  a  brakebeam  and  sud- 
denly dropping  it  while  plaintiff  was  in  a  place 
of  danger,  does  not  state  a  common-law  cause 
of  action,  but  states  a  cause  of  action  under 
the  fellow  servant  act  (Rev.  St  1909,  {  6434), 
and  under  Qen.  St  Kan.  1909,  {  C9fl8,  making 
every  railroad  company  liable  for  damages  done 
to  any  employ^  by  the  negligence  of  any  other 
employe,  and  supports  a  recovery  as  against  the 
objection  raised  after  verdict,  based  on  the  fail- 
ure to  plead  the  statute  of  Kansaa 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  If  1451-1477;   Dec.  Dig.  i  433.*] 

7.  Pleading    (|   396*)— Ibbues,    Pboof,  and 
Yabiance. 

A  plaintiff  cannot  plead  one  cause  of  ac- 
tion and  recover  on  another. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
(3ent  Dig.  §§  1333-1335;    Dec.  Dig.  {  396.*] 

&  Evidence  (I  80*)  —  Statutes  (J  281*)  — 

Statutes  of  Sisteb  States. 

One  relying  on  the  law  of  a  sister  state 
for  his  cause  of  action  must  allege  in  his  plead- 
ing what  the  statute  is,  and  his  foilure  to  do  so 
subjects  his  petition  to  attack  by  demurrer ;  but 
where  the  petition  states  a  good  cause  of  action 
under  the  statutory  law  ot  Missouri,  and  de- 
fendant, falling  to  demur,  files  answer  and  in- 
vites judgment  on  the  facts  as  pleaded,  the 
presumption  will  arise  that  the  law  of  the  sister 
state  is  similar  to  the  law  of  Missouri ;  and  the 
petition,  thus  aided,  is  good  after  verdict. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  101;  Dec.  Dig.  |  80;*  Statutes, 
Cent  Dig.  H  380,  381 ;   Dec.  Dig.  S  281.*] 

9.  Evidence  (S  80*) — ^Law  of  Sibtkb  Stais— 
Common  Law— Fbesdicptionb. 

The  court  cannot  presume  that  the  common 
law  is  in  force  in  Kansas ;  but  in  the  absence 
of  any  showing  to  the  contrary,  it  will  presume 
that  the  statutory  law  of  Kansas  is  like  the 
statutory  law  of  Missouri. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  101 ;  Dec  Dig.  {  80.*] 

10.  Masteb  and  Sebvant  (|  252*) — Injubt 
TO  Sebvant — Statutoby  Liability. 

An  action  under  Gen.  St  Kan.  1009,  | 
6999,  making  every  railroad  cempany  liable  for 
damages  to  any  employe  caused  by  any  negli- 
gence of  other  employ^  provided  notice  of  the 
injury  has  been  given,  unless  an  action  is  com- 
menced within  eight  months,  brought  within 
eight  months  after  the  injury  complained  of,  is 
maintainable  without  the  statutory  notice. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  806 ;    Dec.  Dig.  i  252.*] 
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11.  Appeal  and  BIsbob  (|  216*)  —  Instbuo- 
tions— nowdirection. 

The  defect  in  an  instruction  on  the  measure 
of  damages,  arising. from  the  omission  to  give 
the  legal  elements  on  which  the  jury  must  base 
a  verdict,  is  but  a  nondirection  and  not  a  mis- 
direction; and  defendant,  failing  to  request  an 
instruction,  on  the  subject  may  not  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Blrror,  Dec  IMg.  f  216.*j 

12.  Damages  ({  216*) — ^Pebsonai.  Ihjttbieb— 
Inbtbuctions. 

An  instruction,  in  'an  action  for  personal 
injuries,  on  the  measure  of  damages  is  not' erro- 
neous because  it  states  the  maximum  damages 
the  jury  may  assess,  if  finding  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |{  648-555 ;  Dec  Dig.  §  216.*] 

13.  Appeal  and  Ekbob  (|  1003*) — Vebdiot— 

CONCLtrSIVENESS. 

A  verdict  for  a  party  whose  evidence  is 
Bubstantinl  and  presents  issues  of  fact  will  not 
be  set  aside  as  against  the  weight  of  the  evi- 
dence, though  the  court,  on  appeal,  believes  that 
it  is  against  the  weight  of  the  evidence. 

[ISd.  Note.— Fop  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3038-^943;  Dec  Dig.  I 
1003.*] 

Appeal  from  drcnlt  Court,  Jackson  Oonn- 
ty;  James  H.  Slover,  Judge. 

Action  by  Ralph  Morgan  Madden  against 
Ihe  Missouri  Pacific  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed,  and  cause  certified  to  tbe  Supreme 
Court 

Martin  L.  Clardy,  of  St  Louis,  and  Ed.  J. 
White,  of  Kansas  City,  for  appellant  Hen- 
ry J.  Latsbaw,  of  Kansas  City,  tor  respond- 
ent 

JOHNSON,  J.  Action  by  a  Bervant  to  re- 
cover damages  for  personal  injuries  he  al- 
leges were  caused  by  the  negligence  of  his 
master.  A  trial  of  the  issues  resulted  in  a 
Tcrdict  and  judgment  for  plalutifC  In  the  sum 
of  $7,500,  and  the  cause  is  before  us  on  the 
appeal  of  defendant 

The  evidence  of  plaintiff  tends  to  show 
the  following  state  of  facts:  Plaintiff  was 
employed  in  tbe  yards  and  madiine  shops 
of  defendant  in  Kansas  City,  Kan.,  as  a 
machinist's  helper,  and  worked  under  the  di- 
rection of  the  machinist  He  worked  at  night, 
and  was  injured  during  the  night  of  January 
27,  1910.  A  heavy  metal  brakebeam  had 
been  taken  to  the  blacksmith  shop  to  be  re- 
paired, and  after  it  had  been  repaired  and 
was  still  hot  it  was  loaded  crosswise  on  a 
truck  and  wheeled  by  plaintiff  from  the 
blacksmith  shop  into  the  roundhouse,  where 
it  was  to  be  unloaded  and  placed  under  a 
locomotive.  The  machinist  walked  beside 
tbe  truck,  and,  when  it  stopped  at  the  place 
of  unloading,  directed  plaintiff  to  help  un- 
load. The  two  men  stood  on  opposite  sides 
of  the  truck,  and  the  order  of  tbe  machinist 
contemplated  that  each  should  lift  an  end  of 
tbe  beam,  raise  the  load,  and  carry  it  to  the 
l)lace  where  it  was  to  be  deposited.     Both 


men  wore  heavy  gloves,  and  Just  before  be 
started  to  lift  his  end  the  machinist  took  off 
one  of  his  gloves  to  enable  him  to  light  his 
pipe.  He  did  not  replace  his  glove,  but  seiz- 
ed the  beam  with  both  bands  and  raised  up 
his  end,  when,  being  burned  on  the  bare 
hand  by  the  heated  metal,  he  suddenly  drop- 
ped or  threw  down  the  beam  end  with  such 
force  that  the  truck  was  swung  violently 
around,  and  plaintiff,  who  was  stooping  and 
just  beginning  to  lift  his  end,  was  struck  in 
the  back  by  the  truck  and  received  the  In- 
juries of  which  he  complains. 

The  evidence  of  defendant  contradicts  that 
of  plaintiff  on  all  points,  and  tends  to  show 
that  plaintiff  received  no  injuries,  or.  If  he 
did,  that  they  were  not  received  in  the  manner 
claimed  by  him. 

The  petition  alleges,  in  substance,  that  the 
machinist  was  the  foreman  of  plaintiff,  and 
that  the  Injury  was  caused  by  his  negligence 
in  lifting  the  brakebeam  and  suddenly  drop- 
ping it  while  plaintiff  was  In  a  place  of  dan- 
ger. No  reference  is  made  to  any  statute  of 
Kansas.  The  petition  was  not  attacked  by 
demurrer.  The  answer  contains  a  general 
denial,  an  allegation  that  plaintiff  and  the 
machinist  were  fellow  servants,  and  a  plea 
that  "a  statute  known  and  designated  as 
section  22  of  chapter  341  of  the  Laws  of  said 
state  of  Kansas,  was  enacted  in  the  year 
1905,  which  section  provides  that,  in  case  of 
an  injury  being  sustained  by  an  employ^  of 
8  railway  company,  notice  in  writing  tliat 
such  injury  has  been  sustained,  stating  tbe 
time  and  place  thereof,  shall  be  given  by  or 
on  belialf  of  the  person  injured  to  such  rail- 
road company  within  eight  months  after  the 
occurrence  of  the  injury;  that  the  giving 
of  such  notice  is  a  condition  preced«it  to 
the  maintenance  of  a  suit  for  the  alleged 
injury ;  and  that  no  notice  of  the  alleged  in- 
Jury  claimed  by  plaintiff  to  have  been  sus- 
tained by  him,  such  as  is  required  by  said 
statutes  of  Kansas,  has  ever  been  given  to 
this  defendant ;  and  it  pleads  these  facta  In 
bar  of  plainUfTs  action." 

The  section  of  the  statutes  (to  part  of 
which  reference  is  thus  made  in  the  answer) 
was  enacted  by  the  Legislature  of  Kansas  In 
1905  (Laws  1905,  c.  341),  amended  In  1907, 
and  appears  In  the  General  Statutes  of  1909 
as  section  6999.  It  is  the  fellow  servant 
statute,  and  its  material  parts  are  as  fol- 
lows: "Every  railroad  company  organized 
or  doing  business  in  the  state  of  Kansas 
shall  be  liable  for  all  damages  done  to  any 
employ^  of  said  company  in  oonsequmce  of 
any  negligence  of  its  agents ;  or  by  any  mis- 
management of  its  engineers  or  other  em- 
ployes, to  any  person  sustaining  such  dam- 
age: Provided,  that  notice  in  writing  that  an 
injury  has  been  sustained,  stating  the  time 
and  place  thereof,  shall  have  been  given  by 
or  on  behalf  of  the  person  Injured,  to  such 
railroad  company  within  eight  months  after 
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the  occurrence  of  the  Injury:  Provided,  how- 
ever, that  where  an  action  is  commenced 
within  said  eight  months.  It  shall  not  be  nec- 
essary to  give  said  notice." 

The  statute  was  Introduced  in  evidence  by 
both  parties,  by  defendant  as  section  22,  c. 
341,  Laws  1905,  and  by  plaintifC  as  section 
6999,  Statutes  1909.  Defendant  further  in- 
troduced decisions  of  the  Supreme  Court  of 
Kansas,  to  some  of  which  we  shall  refer  In 
the  opinion.  At  the  close  of  all  the  evidence 
defendant  offered  an  Instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence,  which 
the  court  refused.  Counsel  for  defendant 
contend  that  this  instruction  should  have 
been  given,  and,  first,  we  shall  address  our 
attention  to  the  questions  raised  in  support 
of  this  contention. 

[1]  Though  the  petition  alleges  that  the 
machinist  was  the  foreman  of  plaintiff,  and 
therefore  the  vice  principal  of  defendant,  the 
pleaded  facts  relating  to  the  Injury  which 
find  suppert  In  the  evidence  of  plalntifF  dis- 
close that  the  alleged  cause  of  the  injury  was 
negligence  of  a  fellow  servant,  and  not  of 
a  vice  prlnclj>al.  The  co-operation  of  plain- 
tiff and  the  machinist  In  unloading  the  brake- 
beam  from  the  truck  was  an  act  of  fellow 
service;  and  under  the  dual  capacity  doc- 
trine recognized  In  our  Jurisprudence  the  re- 
lation of  the  colaborers  in  the  performance 
of  such  service  is  to  be  determined  by  the 
nature  of  the  service,  and  not  by  any  differ- 
ence In  rank  between  the  colaborers.  Mc- 
Gowan  v.  Railway,  61  Mo.  528;  Stephens  v. 
Lumber  Co.,  110  Mo.  App.  898,  86  S.  W.  481; 
Bokamp  v.  Railway,  123  Mo.  App.  270,  100 
S.  W.  689. 

[2]  The  machinist  will  be  regarded  as  the 
fellow  servant  of  plaintiff,  and  our  next  sub- 
ject Is  the  question  of  whether  or  not  the 
evidence  of  plaintiff  discloses  that  his  in- 
jury was  caused  by  negligence  of  his  fellow 
servant,  or  by  a  risk  incidental  to  the  em- 
ployment, and  therefore  assumed  by  him  as 
a  part  of  his  contract  with  defendant  Be- 
fore the  enactment  of  the  fellow  servant 
statutes,  the  rale  In  Kansas,  as  in  this  state, 
was  the  common-law  rule  that  the  principle 
of  respondeat  superior  did  not  apply  to  fel- 
low servants;  and  therefore  that  negUgence 
of  a  servant  that  caused  the  injury  to  a 
fellow  servant  could  not  be  Imputed  to  the 
master,  and  that  the  risk  of  Injury  from 
such  cause  was  one  of  the  ordinary  hazards 
of  the  employment  assumed  by  the  injured 
servant.  But  the  fellow  servant  statute  abro- 
gates the  old  rule,  so  far  as  employes  of 
railroad  companies  are  concerned,  and  ex- 
pressly provides  that  such  companies  shall 
be  liable  for  all  damages  done  to  any  em- 
ploye of  such  company  by  the  negligence 
of  a  fellow  employe.  Construing  the  statute, 
the  Supreme  Court  of  Kansas  say,  in  Rail- 
way V.  Green,  75  Kan.  loc.  clt  512,  89  Pac. 
1043:  "Under  this  statute  the  elements  of  a 
cause  of  action  against  a  railway  company 


are:  NegUgence  of  one  employ^  in  some  mat- 
ter connected  with  the  operation  of  the  road 
and  damages  to  another  in  consequence  of 
such  negligence.  If,  after  the  master's  com- 
mon-law duties  are  all  performed,  a  skilled 
employs  negligently  chooses  and  uses  an  in- 
sufficient appliance,  or  makes  a  negligent  use 
of  an  appliance  sufficient  If  properly  handled, 
and  as  a  consequence  another  employe  sus- 
tains damage,  the  master  is  responsible;  and 
the  statute  makes  no  provision  for  notice  to 
the  master,  In  advance  of  the  act,  that  the 
employe  la  about  to  do  a  careless  thing." 

[3]  In  that  case,  as  here,  the  work  being 
done  was  the  repairing  of  a  locomotive,  and 
we  regard  the  decision  as  authority  support- 
ing the  view  we  entertain  that  service  of 
that  character  falls  within  the  purview  of 
the  fellow  servant  statute  of  Kansas,  as  well 
as  of  the  like  statute  of  this  state.  Prash 
V.  Railroad,  151  Mo.  App.  410,  132  S.  W.  67; 
Turner  v.  Railroad,  132  Mo.  App.  43,  111  S. 
W.  841;  Huston  v.  Railroad,  129  Mo.  App. 
583,  107  S.  W.  1045 ;  OrendorfE  v.  Railroad, 
116  Mo.  App.  848.  92  S.  W.  148. 

[4]  That  the  conduct  of  the  machinist  was 
negligent,  and  that  the  injury  was  not  the 
result  of  a  mere  accident  that  ordinary  care 
and  prudence  would  not  have  anticipated,  is 
a  conclusion  well  sustained  by  the  facts  and 
circumstances  of  the  case.  This  is  not  a  case 
where  the  laborer  whose  act  caused  the  in- 
Jury  was  guilty  of  a  mere  error  of  Judgment, 
as,  tor  example,  where  he  overtaxes  his 
strength,  thinking  he  can  lift  or  carry  a  load 
that  turns  out  to  be  too  heavy  for  him  (Pul- 
ley V.  Standard  OU  Co..  136  Mo.  App.  172,  116 
S.  W.  430),  but  belongs  to  the  class  of  cases 
where  one  of  two  or  more  colaborers,  upon 
whose  observance  of  reasonable  care  depends 
the  safety  of  his  fellows,  negligently  fails  to 
exercise  such  care.  Briscoe  v.  Railroad.  130 
Mo.  App.  513,  109  S.  W.  93 ;  White  v.  Rail- 
road, 156  Mo.  App.  663,  137  S.  W.  645. 

The  Jury  were  entitled  to  the  conclusion 
that  a  reasonably  careful  and  prudent  per- 
son in  the  situation  of  the  machinist  would 
have  realized  the  danger  to  plaintiff  If  he 
should  raise  and  then  suddenly  drop  his  end 
of  the  beam  while  plaintiff  was  in  the  act 
of  lifting  his  end,  and  that,  with  knowledge 
that  the  beam  was  hot,  he  would  not  have 
seized  it  with  his  bare  hand,  especially  when 
be  had  gloves  to  use  on  such  occasions. 

[6]  The  Injury  appears  to  have  been  the 
direct  result  of  the  negligence  of  the  machin- 
ist in  falling  reasonably  to  employ  means  at 
hand  for  the  safe  doing  of  the  work.  Since 
the  cause  of  the  Injury  was  negligence  for 
which  defendant  was  liable  under  the  fellow 
servant  rule,  it  follows  that  the  doctrine  of 
assumption  of  risk  can  have  no  application. 
In  this  state  the  rule  is  well  established  that 
the  servant  does  not  and  cannot  assume  risks 
created  by  the  master's  negligence.  In  Kan- 
sas the  rule  appears  to  be  that  if  the  sen*- 
ant,  with  full  knowledge  of  the  nature  and 
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danger  of  a  risk,  contlnnes  in  the  serrloe 
such  risk  will  be  regarded  as  one  assumed 
by  the  servant,  though  It  be  caused  by  the 
negligence  of  the  master.  Railroad  v. 
Schroeder,  47  Kan.  315,  2t  Pac.  965.  Under 
neither  rule  may  the  risk  in  question  be  con- 
sidered one  assumed  by  plaintlCF. 

[6]  But  it  is  argued  by  defendant  that 
plaintiff  cannot  recover  in  this  action,  for 
the  reason  that  his  petition  falls  to  ground 
his  cause  on  the  fellow  servant  statute  of 
Kansas,  and  alleges  only  common-law  negli- 
gence. 

The  petition  does  not  state  a  common-law 
cause  of  action.  The  common  law  afforded  a 
servant  no  cause  of  action  against  his  mas- 
ter for  an  injury  caused  by  the  negllgoice  of 
a  fellow  servant,  and  in  common-law  states 
a  servant  can  have  a  right  of  recovery 
against  his  master  in  such  cases  only  In  vir- 
tue of  some  statute.  In  this  state,  where 
the  common  law  Is  In  force^  the  only  instanc- 
es in  which  a  servant  may  hold  his  master 
liable  for  the  negligence  of  a  fellow  servant 
are  those  falling  within  the  purview  of  sec- 
tion 6434,  Rev.  Stat  1909,  which  applies  only 
to  agents  and  servants  engaged  in  the  work 
of  operating  a  railroad. 

Since  the  petition  pleaded  facts  which  char- 
acterized the  negligent  and  injurious  act  as 
that  of  a  fellow  servant,  it  cannot  be  said 
to  have  pleaded  a  common-law  cause  of  ac- 
tion. We  are  aware  that  this  view  is  not  In 
harmony  with  that  expressed  by  the  Spring- 
field Court  of  Appeals  in  Ham  v.  Railroad, 
149  Mo.  App.  200,  130  S.  W.  407.  In  that 
case  the  petition  alleged  that  the  injury  oc- 
curred in  Arkansas,  and  was  caused  by  the 
negligence  of  the  plaintUTs  fellow  servants, 
who,  with  him,  were  engaged  in  the  work 
of  operating  a  railroad.  Our  learned  Breth- 
ren of  that  court  assumed  that,  since  the 
petition  failed  to  plead  the  Arkansas  fellow 
servant  statute,  it  bottomed  plaintiff's  cause 
of  action  on  a  common-law  foundation,  and 
held  that  the  proof  at  the  trial  of  the  ex- 
istence of  a  fellow  servant  statute  In  Arkan- 
sas disproved  the  pleaded  cause,  "because  the 
common  law  had  been  abolished  by  statute, 
and  plaintiff  could  not  recover  on  the  statute 
because  he  had  not  pleaded  It"  "Having 
pleaded  his  action,"  say  the  court  "on  a  com- 
mon-law foundation,  he  must  stand  or  fall 
by  his  cause  of  action  as  stated,  and  cannot 
be  allowed,  when  he  finds  that  he  cannot 
recover  at  common  law,  to  then  shift  his  posi- 
tion to  the  statutory  liability" — citing  Math- 
ieson  V.  Railroad,  219  Mo.  542,  118  S.  W.  9. 

[7]  Of  course,  our  Brethren  are  right  in 
saying  that  a  plaintiff  cannot  plead  one  cause 
of  action  and  recover  on  another ;  but  In  our 
opinion,  they  fall  Into  a  very  material  error 
In  holding  that  the  petition  stated  a  com- 
mon-law cause  when,  as  we  have  shown,  the 
liability  of  a  master  for  an  Injury  to  his 
servant  Inflicted  by  the  negligence  of  a  fellow 
servant  Is  a  rule  entirely  foreign  to  the  com- 
mon law  and  must  rest  on  statuta    In  that 


case,  as  In  this,  the  petition  pleaded  a  stat- 
utory cause,  and,  had  tiie  cause  aocmed  Id 
this  state,  would  have  been  Invulnerable  to 
attack,  even  by  demurrer.  But  since  the 
cause  arose  In  a  sister  state,  the  duty  de- 
volved on  the  plaintiff  of  alleging  In  his  peti- 
tion the  statute  of  such  state  on  whlcta  his 
right  of  recovery  depended. 

[t]  The  rule  is  well  settled  that  when  one 
relies  <m  the  law  of  a  foreign  country  or  of 
a  sister  state  for  his  cause  of  actliw  he  to 
required  to  state  in  his  pleading  what  that 
law  is,  and  his  failure  to  do  so  will  sub- 
ject the  petition  to  attack  by  demurrer.  But 
where,  as  here,  such  petition  states  a  good 
cause  of  action  under  the  statutory  law  of 
thla  state,  and  the  defendant  failing  to  de- 
mur, files  answer  and  thereby  Invites  Judg- 
ment on  the  facts  as  pleaded,  the  presump- 
tion arises  that  the  law  of  such  sister  state 
is  similar  to  our  own;  and  the  petition,  thus 
aided  by  answer,  will  be  deemed  good,  espe- 
cially after  verdict  Lee  v.  Railway,  195  Mo. 
loc.  (At  415,  92  S.  W.  614;  Flato  t.  Mulball. 
72  Mo.  522;  Burdict  v.  Railroad,  123  Me. 
221,  27  S.  W.  453,  26  I*  R.  A.  384,  45  Am. 
St  Rep.  628;  Biggie  r.  Railroad,  150  Mo. 
App.  350,  140  S.  W.  602;  Coleman  t.  Luch- 
Binger,  224  Ma  1,  123  S.  W.  441,  26  U  R.  A. 
(N.  S.)  934. 

[I]  Since  the  territory  now  occupied  by 
the  state  of  Kansas  was  acquired  from 
France  In  1803,  and  at  no  time  was  an  Eng- 
lish possession,  we  cannot  presume,  in  the 
absence  of  proof  to  the  contrary,  that  the 
common  law  is  part  of  the  Jurispmdence  of 
that  state ;  but  In  the  condition  of  the  plead- 
ings before  us  we  should  begin  with  the  Ini- 
tial presumption  that  Kansas  has  a  fellow 
servant  statute  similar  to  our  own.  Hurley 
r.  Railway,  57  Mo.  App.  loc.  cit  682 ;  Flato 
v.  Mulhall,  supra.  As  is  said  in  Lee  y.  Rail- 
way, supra,  "in  the  absence  of  any  showing 
to  the  contrary,  we  will  presume  that  the 
law  of  Kansas  (a  statutory  law)  Is  like  the 
law  of  Missouri."  In  Flato  v.  Mulhall,  the 
Supreme  Court  refused  to  Indulge  in  any 
such  presumption,  holding  that  In  the  ab- 
sence of  an  exposition  of  the  foreign  law, 
"the  law  of  the  forum  must  govern."  Wheth- 
er we  accept  this  view,  or  that  expressed  lat- 
er in  the  Lee  Case,  the  result  is  the  same. 
A  petition  that  states  facts  that  would  con- 
stitute a  good  cause  of  action  under  our  law 
should  not  be  held  bad  after  answer  to  the 
merits. 

[10]  We  do  not  find  anything  in  the  opin- 
ion in  Mathleson  v.  Railroad,  supra,  greatly 
relied  on  by  defendant  at  variance  with  this 
view,  which  unquestionably  finds  strong  sup- 
port in  Lee  v.  Railroad,  supra.  In  the  Math- 
leson Case  the  fellow  servant  statute  of  BCan- 
sas,  considered  by  the  court  contained  a  pro- 
vision "that  notice  in  writing  of  the  injury 
so  sustained  stating  time  and  place  thereof, 
shall  have  been  given  by  or  on  behalf  of  the 
person  injured  to  such  railroad  company 
within  ninety  days  after  the  occurreace  of 
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the  accident"  Tbe  petition  did  not  allege 
that  proTlslon,  nor  a  compliance  therewith; 
«itd  the  court  held,  that  it  did  not  state  a 
cause  of  action  and  was  fatally  defectlre,  for 
the  reason  that  the  giving  of  the  notice  was 
a  condition  precedent  that  mast  be  satisfied 
before  a  right  to  maintain  an  action  would 
accrue.  If  onr  own  fellow  servant  statute 
contained  such  prorision,  a  plalutifF  would 
t>e' required  to  plead  and  prove  compliance 
with  it,  since  such  compliance  wonld  be  an 
indispensable  element  of  his  catue  of  action. 
Reno  V.  St.  Joseph,  189  Mo.  642,  70  S.  W. 
123;  Strange  ▼.  St  Joseph,  112  Mo.  App. 
629.  87  S.  W.  2. 

The  crucial  question  In  that  case  was  not 
the  one  we  are  considering,  but  was  the 
question  of  the  omission  from  the  averments 
of  the  petition  of  one  of  the  prime  elements 
of  the  right  of  the  plaintiff  to  maintain  an 
action.  The  fellow  servant  statute  of  Kan- 
sas now  before  us  is  an  amendment  of  that 
considered  by  the  Supreme  Court  In  the 
Mathleson  Case.  The  amendment  consists  of 
a  change  in  the  time  for  giving  the  notice 
from  90  days  to  8  months,  and  of  the  fol- 
lowing additional  provision,  viz.:  "That 
where  an  action  Is  commenced  within  said 
^ht  months  It  shall  not  be  necessary  to  give 
said  notice." 

This  suit  .was  commenced  In  less  than  eight 
months  after  the  injury,  and  consequently 
tbe  plaintiff  was  not  required  to  give  any 
notice.  The  decision  In  the  Mathleson  Case 
can  have  no  application  to  the  present  case; 
and,  so  far  as  the  Issues  before  us  are  con- 
cerned, the  Kansas  fellow  servant  statute 
should  be  treated  as  though  it  contained  no 
provision  for  notice.  So  regarded.  It  is 
similar  In  material  features  to  our  statute; 
and,  since  the  petition  states  a  good  cause 
of  action  under  either  statute.  It  should  not 
be  held  fatally  defective  after  verdict  be- 
cause of  the  omission  to  plead  the  statute  of 
Kansas  on  which  the  action  is  founded.  The 
demurrer  to  the  evidence  was  properly  over- 
ruled. 

[11]  The  only  instruction  given  at  the  re- 
quest of  plaintiff  was  on  the  measure  of  dam- 
ages. Defendant  complains  that  the  Instruc- 
tions of  plaintiff,  in  omitting  to  give  the  jury 
the  legal  elements  upon  which  to  base  a  ver- 
dict, left  them  free  to  explore  fields  not  em- 
braced within  the  bounds  of  the  pleadings. 
The  writer's  own  view  of  instructions  of 
such  character  coincides  with  that  of  defend- 
ant; but  the  decisions  of  the  Supreme  Court 
and  Courts  of  Appeals  approve  the  practice, 
and  regard  snch  omission  as  being  only  non- 
dlrectlon,  and  not  as  constituting  a  misdi- 
rection of  the  jury. 

{12]  The  instruction  further  Is  criticised 
by  defendant  because  It  states  the  maximum 
damages  tbe  Jury  may  assess  In  their  ver- 
dict If  It  be  for  plaintiff.  Recently  the  Su- 
inreme  Court  considered  the  question   thus 


presented,  and  decided  it  against  tbe  conten- 
tion of  defendant  Stid  v.  Railway,  236  Mo. 
382,  139  8.  W.  172. 

[13]  Finally,  defendant  argues  with  much 
earnestness  that  the  verdict  is  against  tbe 
weight  of  the  evidence.  We  believe  It  Is, 
and,  If  we  were  authorized  by  law  to  weigh 
the  evidence,  would  not  hesitate  to  reverse 
the  judgment  But  we  are  compelled  to 
admit  the  evidence  of  plaintiff  is  substantial, 
and  presented  Issues  of  fact  for  the  solution 
of  the  triers  of  fact  Finding  the  case  in 
such  situation,  we  could  not  set  aside  the 
verdict  without  assuming  an  authority  the 
law  does  not  bestow  upon  appellate  tri- 
bunals. 

The  Judgment  Is  affirmed;  but  u  what 
we  have  said  is  In  conflict  with  the  decision 
of  the  Springfield  Court  of  Appeals  in  Ham 
V.  Railroad,  supra,  the  cause  is  citified  to 
the  Supreme  Court.    All  concur. 


SHEI/TON  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     MissonrL 

Nov.  11.  1912.    Rehearing  Denied 

Dec.  9,  1912.) 

1.  TBIAL     (I     140*)— QUBSTIONB     FOB     JtlBT— 

Credibility  or  WiTNEsaES. 

Whether  the  testimony  of  witnesses  as  to 
the  appearance,  movements,  and  attitude  of  a 
person  walking  on  an  elevated  railroad  above 
them  as  they  stood  in  the  street  at  twilight,  and 
while  they  conid  see  him  merely  in  silhouette, 
was  entitled  to  credit,  was  a  question  for  tbe 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  334,  335;   Dec  Dig.  |  140.*] 

2.  Stbeet  Railboads  (I  98*)  —  Injttbies  to 
Persons  on  Tbaoks— Contbibtjtobt  Neou- 

OKNCE. 

A  pedestrian  who  at  night  crossed  the 
trestJe  of  a  street  railway  company  on  which 
cars  ran  at  frequent  intervals  Is  guilty  of  con- 
tributory negligence,  where  he  failed  to  keep 
any  lookout  for  approaching  cars. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Si  204-208;  Dec.  Dig.  |  98.*] 

3.  Street  Railroads  (1 103*)— Railboads  ({ 
390*)— Injuries  to  Persons  on  Tbaokb— 
"Humanitarian  Rule." 

Tbe  humanitarian  rule  which  may  be  in- 
voked against  railroads  or  street  railroads  for 
injuries  to  persons  on  their  tracks  applies 
where,  regardless  of  the  cause  of  the  perilous 
condition  of  the  traveler,  the  railroad  s  serv- 
ant in  charge  of  the  engine  or  car,  in  the  prop- 
er performance  of  duty,  could  have  discovered 
the  danger  and  averted  it,  but  negligently  or 
wantonly  failed  to  perform  that  humane  duty. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.-  &  210:  Dec.  Dig.  {  103;* 
Railroads,  Cent  Dig.  {§  1324,  1325;  Dec.  Dig. 
S  390.*] 

4.  Street  Railboads  (i  81*)— Railboads  (S 
370*)— Injuries  to  Pebsons  on  Tback— 
Humanitarian  Rule. 

An  engineer  or  motorman  Is  required  to 
keep  a  eharp  lookout  for  pedestrians  only  at 
places  where  he  has  reason  to  expect  they  may 
be  on  the  track,  bnt,  where  a  trestle  of  a  street 
railway  company  has  been,  used  by  the  public 
as  a  footpath  so  constantly  and  notoriously  as 
to   raise  a   presumption   of  knowledge  on   the 
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part  of  tb«  company,  Its  servants  are  boand  to 
ezerciae  the  same  vigilance  in  looking  for  trav- 
elers in  that  place  as  in  places  where  the  pub- 
lic have  a  right  to  go  on  the  tracks. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  55172-177;  Dec.  Dig,  {  81;* 
Railroads,  Cent.  Dig.  §§  1282-1265;  Dec.  Dig. 
$  370.»] 

5.  Street  Raii,roads  (S  117*)— Injubies  to 
Pebsons  on  Tracks— Dub  to  Stock  Cabs. 

While  the  motorman  of  a  street  car  is  not 
bonnd  upon  seeing  a  pedestrian  upon  tlie  traclc 
to  give  him  warning  or  stop  the  car  until  some- 
thing in  the  appearance  or  attitude  of  the_  trav- 
eler shows  that  he  is  oblivious  to  the  peril,  and 
cannot  save  tumself,  yet,  where  it  appeared  that 
the  traveler  was  oblivious,  and  the  motorman 
could,  in  the  exercise  of  ordinary  care,  have 
avoided  the  injury,  the  question  of  negligence 
is  ona  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  |i  23&-257;  Dec.  Dig.  | 
117.*] 

6.  Death  (|  35*)— Acrioif  Under  Foreign 

IiAWS. 

No  action  for  wrongful  death  occurring  In 
a  foreign  state  can  be  maintained  In  the  do- 
mestic forum,  unless  the  action  is  granted  by 
the  laws  of  the  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  50;   Dec.  Dig.  &  35.»] 

7.  Statutes    (f  281*)  —  Pleading   Foreign 

LiAWS. 

A  foreign  statute  on  which  a  cause  of  ac- 
tion Is  based  must  be  pleaded  and  proven  as  a 
fact 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S§  680,  381;  Dec.  Dig.  ft  281.»] 

8.  Evidence  (S  80*)  —  Peesumptionb  —  Com- 
mon Law  of  Other  State— Huuanitabian 
Doctrine. 

The  humanitarian  rule  is  a  common-law, 
and  not  a  statutory,  rule,  and,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that 
it  is  recognized  in  the  jurisprudence  of  a  com- 
mon-law state,  and  so,  in  an  action  in  the  do- 
mestic court  to  enforce  a  cause  originating  in 
a  common-law  state,  it  is  not  necessary  to  plead 
and  prove  the  existence  of  that  rule  in  such 
state. 

[Ed.  Note.— For  other  cases,  see  Bvldence, 
Cent  Dig.  |  101;   Dec.  Dig.  g  80.*] 

9.  BviDENCB  (§  80*)  —  Pbesumptionb  —  Laws 
of  Other  States— Common  Law. 

The  territory  of  which  the  state  of  Kansas 
is  a  part,  never  having  been  subject  to  Great 
Britain,  but  having  been  a  French  possession 
at  the  time  of  its  purchase  by  the  United 
States,  no  presumption  can  be  indulged  that  the 
common  law  exists  therein,  hence,  one  whose 
cause  of  action  which  depends  on  the  common 
law  and  arose  in  Kansas  has  the  burden,  upon 
seeking  to  recover  in  another  state,  of  pleading 
and  proving  the  existence  of  the  common  law. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  101;  Dea  Dig.  |  80.*] 

10.  Pleading  (|  433*)  —  Dbfbotb  Cured  bt 

Verdict. 

Where  the  petition  in  an  action  depending 
on  a  rule  of  the  common  law,  which  aroee  in 
n  state  in  which  the  common  law  had  never 
been  in  force,  failed  to  allege  the  existence  of 
that  rule  in  the  state,  and  defendant  answered 
over  on  the  merits,  it  will  after  verdict  be  pre- 
sumed that  such  rule  did  exist  in  the  foreign 
state. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  1451-1477;   Dec.  Dig.  {  433.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  J.  Seehorn,  Judge. 


An  action  by  Ruth  Sbelton  against  the 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintlH,  defendant  ap- 
peals    Affirmed. 

John  H.  Lucas  and  James  E.  Nugent,  both 
of  Kansas  City,  for  appellant  Oldham  & 
James,  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  Plaintiff  commenced  this 
suit  In  the  drcoit  court  of  Jackson  county  to 
recover  damages  for  the  death  of  her  husband 
which  she  alleges  was  caused  by  negligence 
of  defendant 

The  cause  of  action,  if  one  exists,  arose  In 
Kansas,  and  the  petition  pleads  statutes  of 
that  state  which,  in  certain  instances,  give 
to  the  widow  of  one  whose  death  is  caused 
by  the  negligence  of  another  the  right  to 
maintain  an  action  in  damages.  Sections 
6319,  5320,  Dassler's  Gen.  Stat  of  Kansas 
1906.  Facts  are  alleged  which  bring  plain- 
tiff within  the  operation  of  those  statutes, 
and  a  cause  of  action  founded  on  what  Is 
knovra  in  this  state  as  the  "humanitarian 
doctrine"  is  pleaded.  The  petition  does  not 
plead  the  laws  of  Kansas  relating  to  tills 
species  of  negligence.  Defendant  did  not  at- 
tack the  petition  by  demurrer  or  motion,  but 
filed  an  answer  tendering  the  general  issue. 
A  trial  to  a  Jury  resulted  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $5,000, 
and,  after  unsuccessfully  moving  for  a  new- 
trial  and  in  arrest  of  Judgment,  defendant 
appealed.  The  death  of  plaintiff's  husband 
occurred  a  few  moments  after  9  o'clock  in 
the  evening  of  June  8,  1909,  in  Kansas  City, 
Kan.,  at  a  place  where  the  double  tracks  of 
one  of  defendant's  street  railway  lines  cross 
Reynolds  avenue.  This  is  a  public  street 
running  east  and  west  which  crosses  Sixth 
street  at  right  angles.  The  two  streets  are 
on  different  levels;  Reynolds  avenue  being 
much  lower  ttuin  Sixth  street  Going  south 
and  east  the  tracks  of  defendant's  railway 
run  on  Sixth  street  to  a  point  just  north  of 
Reynolds  avenue  where  they  deflect  to  tlie 
southeast,  leave  Sixth  street  (which  contin- 
ues on  south),  and  cross  Reynolds  avenue  on 
an  open  trestle  bridge.  The  bridge  on  Sixth 
street  over  Reynolds  avenue  is  a  short  dis- 
tance west  of  this  railroad  bridge,  which  is 
east  of  the  east  line  of  Sixth  street  The 
latter  bridge  is  about  75  feet  long,  and  is 
double  tracked.  South-bound  cars  run  on  the 
west  track,  and  it  was  one  of  such  cars  that 
killed  the  husband  of  plaintiff. 

[1]  There  is  strong  evidence  introduced  by 
plaintiff  which  tends  to  show  that  the  railvray 
tracks  from  Sixth  street  southeastwardly  bad 
become  a  highway  for  pedestrians,  and  that 
such  veer  had  been  so  general  and  contina- 
ous  that  defendant  must  be  held  to  have  Iiad 
knowledge  of  it  and  to  have  acquiesced  in-  it. 
The  husband  of  plaintiff  used  this  pathway. 
He  approached  the  trestie  bridge  from  the 
southeast  along  the  west  track  and  without 
stopping,   and,    apparenUy   without   looking 
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ahead,  sroceedied  to  walk  over  the  bridge. 
He  had  advanced  some  10  or  12  feet  on  the 
bridge,  walking  on   the  cross-tlee,  when  a 
south-bound  electric  street  car  struck  him, 
and  inflicted  fatal  injuries.    The  car  carried 
an    electric   headlight,   the  way   was   unob- 
strncted,  and  there  was  nothing  to  prevent 
the  unfortunate  man  from  seeing  the  car  in 
ample  time  to  e8cai>e  Injury,  nor  to  prevent 
the  motorman  from  seeing  him  in  time  to 
save  him  by  stopping  the  car  or  giving  warn- 
ing signals.     There  is  credible  evidence  to 
the  effect  that  the  deceased  made  no  effort 
to  avoid  the  car,  and  appeared  to  be  oblivi- 
ons of  its  approach  until  an  Instant  before 
the  collision,  and  that  the  motorman  did  not 
sound  the  bell  nor  attempt  to  stop  until  the 
raommt  of  the  collision.    The  speed  of  the 
car  was  six  or  eight  miles  an  hour,  and  under 
the  conditions  obtaining  the  car  could  have 
been  stopped  in  approximately  25  feet    The 
night  was  dark  and  a  rainstorm  was  impend- 
ing, but  there  was  enough  light  cast  by  more 
or  less  distant  street  lam];>9  to  enable  wit* 
neeses  who  lived  on  Reynolds  avenue  to  ob- 
serve the  man  go  on  the  trestle  and  proceed 
in  a  manner  Indicatlre  to  them  of  inattention 
to  his  way.    He  wore  a  broad  brim  soft  hat 
tilted  forward  and  walked  with  downcast 
face.    Counsel  for  defendant  Insist  that  the 
darkness  was  too  great  for  these  witnesses  to 
discern    these   appearances,   and   that   their 
testimony  should  be  discarded  as  wholly  in- 
credible, but  we  think  their  credibility  was 
an  issue  for  the  Jury.   They  were  on  a  much 
lower  plane  than  the  bridge,  in  looking  up  at 
the  man  saw  him  in  silhouette,  and  it  does 
not  seem  impossible  for  his  general  outlines, 
attltade,  and  movements  to  have  been  visible 
to  them.    The  evidence  does  not  show  clearly 
whether  the  headlight  carried  on  the  car  was 
of  16  ox  32  candle  {tower.    It  was  one  or  the 
otta^r,  and  we  think  it  a  fair  Inference  from 
the  evidence  on  this  subject  that  a  32  candle 
power  Ught  was  carried.    The  jury  were  en- 
titled to  iind  from  all  of  the  evidence  that  the 
beedllght  was  strong  enough  and  illuminated 
tbe  track  ahead  a  sufficient  distance  for  the 
motorman  to  have  seen  the  man  on  the  track 
in  ample  time  to  have  stopped  the  car  in  the 
intervening   space.      Had   the   man   bgecome 
aware  of  the  approach  of  the  car  sooner  than 
be  did,  he  had  two  avenues  of  escape  open  to 
Mm,  viz.,  to  retrace  his  steps  over  the  ties 
to  solid  gronnd,  and  then  leave  the  track,  or 
to  cross  over  to  the  other  track  on  the  bridge. 
Kach  track  was  on  a  s^arate  trestle,  but  the 
two  were  divided  by  a  space  that  easily  might 
have  been  crossed  in  a  single  step.    These 
are    the  salient  facts  of  the  case,  and  the 
principal  issues  of  law  we  are  called  upon  to 
tetermine  are  those  raised  by  the  demurrer 
to    tbe   evidence    which    defendant    argues 
sbonld  have  been  sustained. 

[2]  The  first  question  we  shall  consider  Is 
that  of  tbe  sufficiency  of  the  facts  we  have 
stated  t08ups>ort  the  charge  that  the  death  of 
platntUTs  husband  was  caused  by  negligence 


of  defendant  in  failing  to  discharge  a  hu- 
manitarian duty  it  owed  him.  That  the  de- 
ceased was  guilty  of  negligence  that  brought 
him  into  a  perilous  situation  is  a  proposition 
that  cannot  be,  and  is  not,  disputed.  If  be- 
fore going  onto  the  bridge  he  had  but  lifted 
his  eyes,  he  would  have  seen  the  car  ap- 
proaching, and  would  have  realized  that  he 
could  not  cross  the  bridge  in  safety  on  tbe 
west  track.  And,  even  after  he  was  on  the 
birldge,  he  still  could  have  escaped  bad  he 
exercised  reasonable  care,  either  by  turning 
back  or  by  crossing  over  to  the  east  track. 
The  car  was  not  coming  fast,  and  its  head- 
light illuminated  the  track.  He  was  a  vigor- 
ous man  in  the  irassesslon  of  unimpaired  fac- 
ulties, and  the  only  reasonable  explanation 
that  may  be  given  of  his  conduct  in  allowing 
the  car  to  run  him  down  is  that  he  was 
walking,  as  plaintiff's  witnesses  say,  with  his 
attention  diverted  from  the  oncoming  car 
and  apparently  riveted  on  the  way  immedi- 
ately in  front  on  bis  feet  Tbe  darkness  was 
of  a  degree  to  require  the  exercise  of  special 
attention  in  walking  over  separated  crosB- 
ties,  and  doubtless  the  deceased  found  it  a 
difficult  and  absorbing  task  to  walk  the  ties 
In  safety.  No  exculpatory  explanation  can 
be  given  for  his  conduct  in  going  on  tbe 
bridge  with  the  car  visible  and  in  menacing 
proximity.  He  knew  a  car  might  come  at 
any  moment,  and  it  was  his  duty  to  ascertain 
before  going  on  the  bridge  that  none  would 
dispute  his  safe  passage  over  a  place  so  dan- 
gerous. A  railroad  track  is  a  place  of  dan- 
ger and  the  use  of  a  railroad  trestle  bridge 
by  a  pedestrian  Is  especially  dangerous.  In 
view  of  the  proof  of  a  general  and  continu- 
ous use  of  the  bridge  by  pedestrians  both  by 
day  and  by  night  we  shall  not  say  that  any 
attempt  of  a  pedestrian  to  cross  the  bridge  in 
the  night  would  be  negligent  in  law,  but  we  do 
say  that  one  so  using  the  bridge  should  exer- 
cise care  commensurate  with  the  dangers  of 
the  undertaking,  and  that  the  deceased  did  not 
exercise  any  care,  but  negligently  placed  him- 
self in  a  situation  of  extreme  peril.  Such 
negligence  precludes  a  recovery  by  plaintiff 
unless  the  evidence  will  support  a  reasonable 
conclusion  that  the  motorman,  had  he  been 
observing  ordinary  care,  would  have  discov- 
ered the  peril  of  the  deceased  in  time  to 
have  saved  him. 

[3]  The  humanitarian  rule  is  designed  to 
deal  with  instances  where,  regardless  of  the 
cause  of  the  perilous  position  of  the  traveler, 
the  engineer  or  motorman  of  tbe  approaching 
engine  or  car  in  the  proper  performance  of 
his  duty  would  have  observed  the  danger  and 
averted  It,  either  by  stopping  or  giving  warn- 
ing signals,  but  negligently  or  wantonly  fail- 
ed to  perform  such  humane  duty. 

[4]  It  does  not  follow  from  the  mere  fact 
that  a  traveler  is  on  the  track  in  a  dangerous 
place  that  the  engineer  or  motorman  must 
see  him  at  the  first  moment  and  hasten  to 
stop  the  engine  or  car,  or  give  warning  sig- 
nals.   An  engineer  or  motorman  Is  required 
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to  keep  a  sharp  lookout  tor  pedestrians  only 
at  places  where  he  has  reason  to  apprehend 
tlley  may  be  on  the  track,  a:nd  is  not  held 
to  the  exercise  of  watchfulness  at  places 
where  a  pedestrian  could  not  be  present  ex- 
cept as  a  trespasser.  And  the  authorities 
generally  and  properly  say  that  a  railroad 
trestle  bridge  Is  no  place  for  foot  travelers, 
and  that  an  engineer  la  not  required  to  an- 
ticipate the  presence  of  a  traveler  at  such 
places,  and  to  be  on  the  lookout  for  him. 
But  where,  as  in  the  present  case,  a  bridge 
of  this  character  has  been  used  by  the  pub- 
lic as  a  footpath  so  constantly  and  notorious- 
ly as  to  raise  the  presumption  that  the 
company  has  knowledge  of  such  use  and 
by  taking  no  steps  to  prevent  it  has  silently 
acquiesced  in  It,  the  company  is  bound  to 
anticipate  that  the  use  will  be  continued  and 
to  maintain  the  same  vigilance  in  looking 
for  travelers  at  such  place  as  It  would  at 
places  where  people  have  a  right  to  go  upon 
the  track,  such  as  public  crossings.  The 
motorman  in  the  case  in  hand  was  bound  to 
anticipate  the  presence  of  travelers  on  the 
bridge  and  owed  the  deceased  the  duty  of 
reasonable  care  to  discover  him  there. 

[S]  The  evidence  shows  that  the  motorman, 
with  the  aid  of  the  headlight,  could  have  seen 
the  deceased  some  75  feet  away,  and  could 
have  stopped  the  car  in  25  feet  These  facts 
of  themselves  would  not  be  sufficient  to  sup- 
port an  inference  of  negligence  on  the  part 
of  the  motorman.  The  mere  fact  that  a 
traveler  remains  on  the  track  after  the  ap- 
proaching car  Is  in  threatening  proximity 
would  not  indicate  that  he  la  unaware  of 
the  approach  of  the  car,  and  will  not  leave 
the  track  in  time  to  avoid  injury.  The  tra- 
manitarian  rule  does  not  call  for  action  on 
the  part  of  the  motorman  until  something 
in  the  appearance  or  attitude  of  the  traveler 
proclaims  to  the  watchful  eye  and  careful 
mind  that  he  is  oblivious  to  his  peril,  and 
will  not  or  cannot  save  himself.  Veatch  ▼. 
Railroad,  145  Mo.  App.  232,  129  S.  W.  404; 
Bennett  v.  RaUway,  122  Mo.  Ak>.  703,  99  S. 
W.  480.  Travelers  often  stay  on  the  track 
until  the  last  minute,  and  it  would  be  un- 
just to  require  the  operator  of  a  car  to 
stop  or  give  warning  every  time  he  saw  an 
able-bodied  man  on  the  track  ahead.  But  we 
find  facts  and  circumstances  disclosed,  by  the 
evidence  that  do  support  a  reasonable  infer- 
ence that  the  peill  of  the  deceased  and  his 
obliviousness  and  helplessness  were  obvious 
at  a  time  when  the  car  could  and  should 
have  been  stopped.  The  trestle  presented 
obstacles  to  a  hasty  escape  which  were  «a- 
hanced  by  the  darkness.  Whether  he  re- 
treated by  the  way  he  came  or  crossed  over 
to  the  other  track,  the  deceased  had  to  be 
careful  of  his  movements,  and  could  not  pro- 
ceed with  celerity.  In  this  respect  the  case 
is  similar  to  that  of  Williamson  v.  Railroad, 
1."?9  Mo.  App.  481,  122  S.  W.  1113.  And, 
further,  the  forward  bend  of  the  head  of  the 


deceased,  the  position  at  his  hat^e  close 
attention  he  was  giving  his  steps,  and  his 
unaltered  progress  were  suggestive  of  bis 
complete  absorption  by  other  objects  of  at- 
tention than  the  menacing  danger.  In  these 
particulars  the  case  is  analogous  to  that  of 
Smith  V.  Railroad,  129  Mo.  Ak>.  413,  107  S. 
W.  22,  where  we  held  the  engineer  was 
bound  to  take  notice  of  such  suggestive  In- 
dications of  obliviousness  on  the  part  of  the 
endangered  traveler.  We  conclude  the  evi- 
dence of  plaintiff  was  sufficient  to  take  the 
case  to  the  Jury  on  the  issue  of  negligence 
under  the  humanitarian  rule. 

It  is  argued  by  counsel  for  defendant  that 
the  petition  is  fatally  defective,  and  will 
not  support  the  Judgment,  for  the  reason 
that  It  falls  to  allege  facts  showing  that 
plaintiff  had  a  cause  of  action  und»  the 
laws  of  Kansas  for  the  death  of  her  husband. 
This  insufficiency  of  the  petition  was  allow- 
ed to  go  unchallenged  by  defendant  until  the 
motion  in  arrest,  and  the  question  we  must 
decide  Is  whether  or  not  the  defect  la  one 
that  cannot  be  cured  by  verdict 

[6]  Defendant  is  right  In  the  oontoitlon 
that  plaintiff  could  have  no  cauae  of  action 
in  this  state  if  she  had  none  under  the  laws 
of  Kansas.  As  Is  said  by  Lamm,  J.,  in  New- 
lin  V.  Railroad,  222  Mo.  loc.  clt  391,  121  S. 
W.  130:  "No  case  under  the  lex  loci,  then 
no  case  under  the  lex  fori"  We  am>Iied 
this  rule  in  Chandler  t.  Railway,  127  Mo. 
App.  34,  106  S.  W.  553,  and  Rahn  v.  Rail- 
road, 129  Mo.  App.  686,  108  S.  W.  67a 

[7]  Further  we  concede  it  was  the  duty 
of  plaintiff  to  plead  all  of  the  facts  consti- 
tutive of  her  cause  of  action  which  includes 
the  fact  that  she  had  a  cause  of  action  under 
the  laws  of  the  state  where  the  injury  oc- 
curred. "When  one  relies  on  the  law  of  a 
foreign  country  or  of  a  sister  state'  for  his 
right  of  action,  he  is  required  to  state  in  his 
pleading  what  the  law  of  the  foreign  Juris- 
diction is.  Such  a  law  Is  to  be  pleaded  and 
provKi  as  a  fact"  Lee  v.  Railway,  185  Mo. 
loc.  cit  415,  92  S.  W.  616. 

[I]  The  humanitarian  rule  is  a  common- 
law,  not  a  statutory,  rule,  and.  In  the  ab- 
sence of  proof  to  the  contrary,  the  presump- 
tion would  be  indulged  that  it  Is  recognized 
in  the  Jurisprudence  of  a  common-law  state, 
and,  in  an  action  prosecuted  in  our  courts  to 
enforce  a  cause  which  originated  In  a  com- 
mon-law state,  it  would  not  be  necessary  to 
plead  and  prove  that  the  humanitarian  nile 
obtains  in  such  state,  since  we  would  aasume^ 
until  it  otherwise  a];^>eared,  that  the  gener- 
al Jurisprudence  of  a  sister  state  having  the 
common  law  la  the  same  as  our  own. 

[I]  The  territory  of  which  the  state  of 
Kansas  is  a  part  never  was  subject  to  Great 
Britain,  but  was  a  French  possession  at  the 
time  of  Its  purchase  by  the  United  States. 
It  was  a  stranger  to  the  common  law,  and 
no  presumption  can  be  Indulged  that  its 
fundamental  Jurisprudence  la  the  aame  aa 
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oar  own.  Consequently  tbe  burden  devolved 
on  the  plaintiff  whose  cause  depends  on  a 
common-law  rule  to  plead  and  prove  that 
such  rule  belonged  to  the  Jurisprudence  of 
the  state  of  Kansas  and  the  omission  of  such 
averment  from  the  petition  made  it  vulner- 
able to  attack  by  demurrer.  Mathieson  v. 
Railroad,  219  Mo.  642,  118  S.  W.  9. 

[10]  But  in  a  number  of  cases  the  Su- 
preme Court  hold  that  the  defect,  if  allow- 
ed to  pass  unchallenged  before  trial,  will  be 
deemed  cured  by  an  answer  to  the  merits. 
By  80  answering  the  defendant,  in  effect,  con- 
ceded that  the  petition  stated  a  good  cause 
under  the  laws  of  Kansas,  and  will  not  be 
allowed  to  take  a  contrary  position  in  the 
motion  in  arrest  As  is  well  said  in  Lee  v. 
Railway,  supra:  'The  defendant  by  Its  an- 
swer accepted  the  issue  of  fact  tendered 
in  the  petition  in  the  form  as  tendered ;  that 
Is.  without  express  reference  to  the  laws  of 
Kansas,  the  petition  stated  that  the  acci- 
dent was  caused  by  the  negligence  of  defend- 
ant, and  the  answer  expressly  denied  that 
fact.  By  so  joining  issue  the  defendant  unit- 
ed with  the  plaintiff  in  Inviting  judgment  on 
the  facts  as  pleaded."  Though  we  cannot 
presume  that  the  common  law  was  adopted 
in  Kansas,  we  will  presume,  in  the  state  of 
the  pleadings  before  us,  that  the  laws  of 
that  state  are  similar  to  our  own  laws,  and 
and  that  the  humanitarian  rule  is  recognized 
and  applied  there  as  it  is  here.  Lee  v.  Rail- 
way, supra,  195  Mo.  loc.  cit  415",  92  S.  W. 
614;  Bnrdlct  v.  Railway,  123  Mo.  221,  27  S. 
W.  453,  26  L.  R.  A.  384,  45  Am.  St  Rep. 
528;  State  v.  Clay,  100  Mo.  571,  13  S.  W. 
827:  Coleman  v.  Luckslnger,  224  Mo.  1,  123 
S.  W.  441,  26  L.  R.  A.  (N.  S.)  934;  Biggie 
V.  Railroad,  169  Mo.  App.  350,  140  S.  W. 
602. 

The  demurrer  to  the  evidence  was  properly 
overruled.  In  what  we  have  said  we  have 
answered  the  other  points  made  by  counsel 
for  appellant  in  their  brief. 

The  action  was  fairly  tried,  and  the  judg- 
ment is  affirmed.     All  concur. 


HINSHAW  V.  WARREN'S  ESTATE. 

(Springfield  Court  of  Appeals.     Missouri. 

Dec.  2,  1912.) 

1.  Limitation  of  Actions  (J  28*)— C<in- 
TBiDUTioN— Limitations. 

A  surety  on  a  note  who  pays  a  judgment 
thereon  can  recover  from  his  cosurety  one- 
baU  of  the  amount  paid,  provided  he  snes 
therefor  within  the  five  years  fijted  by  the 
statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  134,  135;  Dec.  Dig. 
I  28.*) 

2.  Limitation  of  Actions  (|  83*)- Suspend- 
ing OF  Running  of  Limitations— Death 
OF  Debtob. 

Where  a  surety  on  a  note  paid  a  jiidcment 
thereon,  the  subsequent  death  of  his  cosuret}' 
auspended  the  running  of  limitations  as  to  the 


time  within  which  the  suit  for  contribution 
must  be  brought,  until  letters  of  administra- 
tion were  issued. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  |S  426,  431-438;  Dec. 
Dig.  i  83.*] 

3.  eszkcdtobs  and  adminignsatobs  (f  228*) 
-Establishment  of  Claims  —  Filing  of 
Claims. 

A  claimant  against  a  decedent's  estate  who 
makes  out  the  claim,  and  takes  it  to  the  home 
of  the  clerk  of  the  probate  court  to  have  it 
sworn  to,  without  requesting  the  clerk  to  file 
it,  does  not  thereby  file  the  claim  within  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  642-647; 
Dec.  Dig.  §  228.*] 

4.  Limitation  of  Actions  (J  118*) — Com- 
mencement OF  Actions— Acts  Oonstitdt- 

ING. 

Whether  an  action  has  been  commenced 
within  the  statute  of  limitations  is  determined 
by  whether  plaintiff  complied  with  Rev.  St. 
1909,  i  1756,  providing  that  the  filing  of  a 
petition  in  a  court  of  record  or  a  statement  of 
account  before  a  court  not  of  record,  and  su- 
ing out  of  process  therein,  shall  be  deemed 
the  commencement  of  a  suit 

[Ejd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  627,  528;  Dec.  Dig.  § 
118.*] 

5.  ElxECTrroRS  and  Aoministbators  (i  226*) 

—  PSEBKNTATION      OF      CLAIMS  —  STATVTOBT 

Limitations. 

Rev.  St.  1909,  {{  190-194,  providing  that 
demands  against  decedents'  estates  not  ex- 
hibited within  two  years  after  the  granting  of 
letters  are  barred,  and  prescribine  the  man- 
ner of  exhibiting  demands,  are,  wnen  consid- 
ered together,  a  special  statute  of  limitations, 
without  affecting  the  general  statute  of  limita- 
tions, and  a  surety  on  a  note  who  pays  the 
judgment  thereon  must  file  his  demand  for 
contribution  against  the  estate  of  the  deceased 
cosurety  withm  five  years  from  the  date  of 
payment  of  such  judgment,  after  deducting  the 
time  between  the  cosurety's  death  and  the 
granting  of  letters  on  his  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f  640;  Dec. 
Dig.  I  225.*] 

6.  Limitation  of  Actions  (J  4*)— Time  to 
Sub— Legislative  Atjthobitt. 

The  Legislature  may  fix  arbitrarily  the 
time  in  which  different  actions  may  be  com- 
menced, and  may  fix  the  period  of  five  years 
as  the  time  in  which  a  surety  paying  the  debt 
may  sue  a  cosurety  for  contribution. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  Sf  10,  11;  Dec.  Dig.  $ 
4.*] 

7.  Executobs  and  Aduinistbatobs  (I  232*) 
—Exhibiting  of  Claims— Estoppel. 

An  administrator  who  long  before  the 
running  of  limitations  agreed  to  waive  service 
of  notice  of  claim  against  decedent's  estate  was 
not  thereby  estopped  from  pleading  limitations 
where  claimant  delayed  the  presentation  of  his 
claim  until  limitations  had   run. 

[Ed.  Note. — For  other  cases,  see  Executors 
nnd  Administrators,  Cent  Dig.  f  830;  Dec. 
Dig.   {  232.*] 

8.  Executobs  and  Administbatobs  (§  245*) 
—Allowance  of  Claims  —  Limitations  — 
Pleadings. 

To  invoke  the  bar  of  limitations  to  a  claim 
against  a  decedent's  estate,  it  is  only  necessary 
to  call  the  trial  judge's  attention  to  the  fact, 
and  it  is  not  necessary  to  file  a  written  plead- 


•For  otner  cases  .lee  same  topic  and  lectlaii  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
151S.W.-32 


Digitized  by 


Google 


498 


161  SOUTHWBSTIDRN  RBPORTBB 


(Mo. 


ing  aettiiiK  np  limitations,  either  in  the  pro- 
bate court,  or  in  the  circuit  court  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  867-869; 
Dec  Dig.  {  245.*] 

Error  to  Circuit  Court,  Pulaski  County; 
Lb  B.  Woodside,  Judga 

Action  by  A.  J.  Hinsbaw  against  the  estate 
of  Robert  Warren.  There  was  a  judgment 
for  defendant,  and  plalntifF  brings  error.  Af- 
firmed. 

See,  also,  162  Mo.  App.  280,  144  S.  W.  509. 

Oeo.  M.  Reed,  of  Waynesrille,  for  plain- 
tiS  in  error.  Holmes  &  Holmes,  of  RoUa,  for 
defendant  in  error. 

GRAY,  J.  On  the  6th  day  of  October,  1904, 
a  judgment  was  rendered  In  the  circuit  court 
of  Maries  county  in  faror  of  the  Pulaski 
County  Bank  against  W.  W.  P.  Hinsbaw, 
Robert  Warren,  and  A.  J.  Hinshaw.  On  the 
30th  day  of  December  of  that  year  A.  J. 
Hinshaw  paid  the  Judgment  and  costs  In 
full.  Robert  Warren  died  on  the  22d  day  of 
of  August,  1909,  and  letters  of  administra- 
tion on  his  estate  were  issued  on  the  27th 
day  of  that  month.  On  the  30th  day  of  De- 
cember A.  J.  Hinshaw  prepared  a  demand 
against  the  estate  of  Robert  Warren  for  one- 
half  of  the  anujunt  he  had  paid  on  said  judg- 
ment. This  demand  was  taken  to  the  home 
of  the  clerk  of  the  probate  court,  and  there 
sworn  to  by  Mr.  Hinshaw  before  satd  clerk, 
who  redelivered  it  to  the  representative  of 
Mr.  Hinshaw,  who,  in  turn,  sent  it  to  Edwin 
Long,  the  administrator  of  the  Warren  es- 
tate, who,  by  writing  entered  on  the  back 
of  the  demand,  waived  notice  of  presenta- 
tion of  the  same.  On  the  6th  day  of  Jan- 
uary, 1910,  the  demand  was  filed  in  the  of- 
fice of  the  clerk  of  the  probate  court  On  the 
9th  day  of  May,  1910,  the  probate  court  re- 
fused to  allow  the  demand,  and  assigned  as 
reason  therefor  that  it  was  barred  by  the 
statute  of  limitations.  From  this  judgment 
the  plalntlfr  appealed  to  the  circuit  court, 
and  was  defeated  on  trial  l>efore  the  court 
on  the  25tb  day  of  March,  1911,  and  appealed 
to  this  court,  but  his  appeal  was  dismissed, 
and  he  afterwards  sued  out  a  writ  of  error 
in  this  court 

Was  the  probate  court  justified  In  refusing 
the  demand  on  the  ground  that  it  was  barred 
by  the  statute  of  limitations?  This  is  the 
only  question  In  the  case. 

[1 , 2]  There  was  testimony  tending  to 
prove  that  the  note  on  which  the  judgment 
of  the  Maries  county  circuit  court  was  based 
was  signed  by  A.  J.  Hinshaw  and  Robert 
Warren  as  sureties  for  W.  W.  P.  Hinshaw, 
and  therefore,  when  the  plaintiff  In  error 
paid  that  judgment  on  the  30th  day  of  De- 
cembOT,  1004,  he  was  entiUed  to  recover  from 
Robert  Warren  one-half  of  the  amount  paid, 
provided  he  Instituted  his  suit  within  the 
five-year   statute  of  limitation.     The   death 


I  of  Robert  Warren  on  the  22d  day  of  Angtut, 
1 1909,  stopped  the  running  of  the  statute  un- 
til letters  of  administration  were  issued  on 
the  27th  of  the  same  month.  If  the  delivery 
of  the  claim  to  the  probate  clerk  at  his  home 
on  the  30th  day  of  December,  1909,  was  a 
filing  of  it  with  him  as  clerk  of  the  court 
or,  if  the  acknowledgment  of  service  on  the 
claim  by  the  administrator,  on  the  4th  day 
of  January,  1910,  stopped  the  running  of  the 
five  years  statute  of  limitations,  then  the 
judgment  must  be  reversed. 

[3]  The  evidence  shows  that  the  claim  was 
made  out  but  not  sworn  to,  and  on  the  eve- 
ning of  the  30th,  after  the  clerk  had  gone 
to  his  home  from  his  office,  it  was  delivered 
to  him,  and  that  he  swore  the  plaintiff  to  It 
and  fixed  his  jurat  to  the  oath,  and  deliv- 
ered the  claim  to  plaintiff's  representative 
to  be  sent  to  the  administrator  for  acknowl- 
edgment of  service.  There  was  no  testimony 
that  the  clerk  was  asked  to  file  the  claim, 
and  it  was  not  until  the  6th  day  of  January, 
1910,  that  it  vras  taken  to  the  probate  office, 
and  there  marked  "Filed"  by  the  derk.  If 
the  plaintiff  had  delivered  his  claim  to  the 
clerk  In  the  office  of  the  probate  court  and 
requested  him  to  file  It  and  then  obtained 
possession  of  It  from  the  clerk  for  the 
purpose  of  sending  It  to  tlie  administrator, 
we  would  not  hesitate  to  hold  that  It  was 
really  filed  in  the  office  of  the  clerk  on  the 
30th  day  of  December.  But  to  take  a  paper 
to  the  home  of  the  clerk  for  the  purpose  of 
having  it  sworn  to,  and  with  no  request  for 
the  clerk  to  file  It,  was  not  in  our  judgment 
the  filing  of  the  paper  within  the  meaning 
of  the  law.  Did  the  delivery  of  the  demand 
to  the  administrator  on  the  4th  of  January 
stop  the  running  of  the  general  statute  of 
limitations? 

[4]  Section  1756,  Revised  Statutes,  reads: 
"The  filing  of  a  petition  in  a  court  of  record, 
or  a  statement  or  account  before  a  court  not 
of  record,  and  suing  out  of  process  therein, 
shall  be  taken  and  deemed  the  commence- 
ment of  a  suit"  Our  courts  have  in  several 
cases  measured  the  limitation  statutes  by  this 
section,  and  whether  a  suit  was  commenced 
within  the  statute  of  limitations  has  been 
determined  by  whether  the  plaintiff  institut- 
ed his  suit  velthln  the  meaning  of  this  aec^ 
tion. 

[I]  The  plaintiff  in  error  claims  the  nm- 
nlng  of  the  general  statute  is  arrested  by 
serving  the  claim  upon  the  executor  or  ad- 
ministrator, under  section  194,  Revised  Stat- 
utes 1909,  which  reads:  "Any  person  may 
exhibit  his  demands  against  such  estate  by 
serving  upon  the  executor  or  administrator 
a  notice,  in  writing,  stating  the  amount  and 
nature  of  his  claim,  with  a  copy  of  the  In- 
strument of  writing  or  account  upon  which 
the  claim  is  founded;  and  such  claim  shall 
be  considered  legally  exhibited  from  tbe 
time  of  serving  such  notice,  or   a   waiver 
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of  such  notice,  in  writing,  by  the  execa- 
tor  or  administrator."  In  order  to  prop- 
erly constrne  thlg  section,  preceding  ones 
most  be  considered.  Section  190  deals  with 
the  classiflcation  of  demands,  and  requires 
that  general  demands  be  legally  exhibited 
against  the  estate  within  one  year  after  the 
granting  of  letters  in  order  to  become  fifth 
class  demands;  and  that  all  demands  exhibit- 
ed after  the  end  of  one  year,  bnt  within  two 
years,  shall  be  assigned  to  the  sixth  class. 
Section  101  provides  that  all  demands  not 
thus  exhibited  In  two  years  shall  be  forever 
barred.  Now,  section  104  deals  only  with 
exhibiting  of  demands,  and  provides  that  a 
claim  shall  be  considered  legally  exhibited 
from  the  time  of  serving  the  notice  upon  the 
executor  or  administrator.  The  Legislature 
in  these  sections  was  not  dealing  with  the 
general  statute  of  limitations  at  all,  but 
only  the  special  statute  requiring  claims  to  be 
exhibited  and  presented  within  a  certain 
time.  This  is  made  apparent  by  sections  192 
und  103,  Revised  Statutes  1900.  The  first 
provides  tliat  actions  pending  against  any 
person  at  the  time  of  his  death,  wbidi  by 
law  survive  against  the  representative,  shall 
be  considered  demands  legally  exhibited  from 
the  time  of  the  revival  of  the  action;  and 
section  193  provides  that  all  actions  com- 
ineuced  against  executors  and  administrators 
after  the  death  of  the  deceased  shall  be 
considered  demands  legally  exliibited  against 
.  such  estate  from  the  time  of  serving  the 
original  process  on  the  executor  or  adminis- 
trator. Now  these  two  sections  clearly  pro- 
vide that,  notwithstanding  suits  were  com- 
uoenced  in  courts  of  record  which  would  stop 
the  running  of  the  general  statute  of  limita- 
tion, the  demands  included  in  those  suits 
must  t>e  exhibited  to  the  administrator  in 
order  that  they  may  be  put  in  the  proper 
class;  and  not  barred  by  the  administration 
two  years  statute  of  limitations.  The  exhib- 
iting of  a  demand  to  the  administrator  with- 
in the  first  year  so  as  to  get  it  in  the  fifth 
class,  or  during  the  second  year  to  keep  it 
from  being  absolutely  barred,  and  presenting 
tbe  claim  to  the  court  for  allowance,  are 
ditferent  things.  As  said  in  Waltemar  v. 
Schnlck's  Estate,  102  Mo.  App.  loc.  Cit  130, 
76  S.  W.  1053:  "A  preceding  section  pro- 
vides that  'all  demands  not  exhibited  in  two 
years  from  the  grant  of  letters  shall  be  for- 
ever barred.'  Another  section  provides  that 
'all  demands  exhibited  after  the  end  of  one 
year  and  within  two  years  after  letters  are 
granted  shall  be  placed  in  the  sixth  class.' 
It  seems  to  us  that  the  object  gained  by  an 
exhibition  of  a  demand  under  the  statute  is 
to  stop  tbe  running  of  the  statute  of  limita- 
tions. But  it  is  not  tbe  commencement  of  a 
suit  on  tbe  demand;  It  is  only  the  exhibi- 
tion of  the  founaation  of  a  suit  to  be  there- 
after commenced."  The  statute  of  limita- 
tions referred  to  in  the  above  quotation  is 
the  special  statute  found  la  the  administra- 


tion law.  We  concur  in  this  view,  that  the 
object  gained  by  exhibiting  the  demand  is 
to  stop  the  running  of  the  special  statute, 
and  Is  not  tbe  commencement  of  the  suit  on 
tbe  demand,  but  is  only  the  foundation  for 
a  suit  to  be  afterwards  commenced. 

In  McFaul  v.  Haley,  166  Mo.  56,  65  8.  W. 
095,  it  is  said:  "The  presentation  of  the 
Judgment  to  the  probate  court  in  this  case 
was  In  effect  the  institution  of  a  suit  on  the 
Judgment  against  the  executor,  as  much  so 
as  would  have  been  the  presentation  of  a 
claim  in  the  form  of  a  note  against  the  es- 
tate. Therefore  the  20-year  statute  of  pre- 
sumption ceased  to  run  when  the  claim 
was  presented  to  the  probate  court."  Our 
view  that  section  194  has  reference  only 
to  the  time  when  claims  and  demands  shall 
be  considered  exhibited  within  the  meaning 
of  section  191  is  supported  by  the  decision  of 
the  Supreme  Ckiurt  in  McKee  v.  Allen,  204 
Mo.  655,  103  S.  W.  76.  On  page  676  of  204 
Mo.,  page  82  of  103  S.  W.,  and  in  construing 
section  193,  the  court  said:  "This  section, 
however,  simply  lias  reference  to  the  time 
when  claims  and  demands  shall  be  considered 
exhibited  within  the  meaning  of  section  185, 
Revised  Statutes  1899." 

[6]  The  Legislature  has  tbe  right  to  fix 
arbitrarily  the  time  in  which  different  actions 
may  l>e  commenced,  and  has  fixed,  in  actions 
for  contribution  of  Judgments,  the  period  of 
five  years,  and  has  provided  that  suit  must 
be  commenced  within  that  time  or  the  action 
is  barred.  The  statute  we  ttave  quoted  pro- 
vides tliat  the  filing  of  the  petition  in  the 
court  of  record  shall  be  deemed  tbe  com- 
mencem^it  of  the  suit  According  to  our 
view,  the  section  of  the  statute  found  in 
our  administration  law  providing  that  de- 
mands shall  be  exhibited  within  two  years, 
and  what  shall  be  deemed  a  proper  exhibit 
of  the  demand,  in  no  wise  affects  our  general 
statute  of  limitations,  and  therefore  we  hold 
that  it  was  necessary  for  tbe  plaintiff  to 
file  his  demand  in  the  office  of  the  clerk  of 
tbe  probate  court  within  five  years  from 
the  day  the  plaintiff  paid  the  Judgment,  aft- 
er deducting  the  period  of  time  between  the 
death  of  the  deceased  and  the  granting  of 
letters  on  his  estate. 

[7]  It  is  further  claimed  by  the  plaintiff 
in  error  that  the  administrator  should  be  es- 
topped from  pleading  the  statute  of  limita- 
tions. We  find  nothing  in  the  record  on 
which  to  base  an  estoppeL  It  is  true  several 
weeks  before  the  claim  was  presented  to 
him  be  was  notified  that  plaintiff  had  a 
claim,  and  the  administrator  agreed  to  waive 
seivlce  when  same  was  presented.  This  was 
long  before  the  statute  of  limitations  had  run, 
and  did  not  estop  the  administrator  from 
pleading  the  statute  when  plaintiff  delayed 
in  presenting  bis  claim  until  the  statute  bad 
run. 

[J]  The  plaintiff  also  insists  that  the  stat- 
ute of  Umltations  must  be  pleaded  In  order 
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to  be  available,  and  that  it  was  not  done 
in  this  case.  The  probate  court  refused 
the  demand  on  the  ground  that  it  was  barred 
by  the  statute  of  limitations,  and  the  evi- 
dence shows  that  this  was  an  issue  on  the 
trial  in  the  circuit  court,  and  plaintiff  asked 
Instructions  relating  thereto.  It  was  not  nec- 
essary to  file  a  written  pleading  setting  up 
Uie  statube  of  limitations  either  in  the 
probate  or  circuit  court  The  probate  court 
hears  and  determines  demands  in  a  sum- 
mary way  without  formal  pleadings,  and  on 
appeal  to  the  circuit  court  the  cause  is  tried 
anew,  without  formal  pleadings.  To  invoke 
the  bar  of  limitation,  it  was  only  necessary 
to  bring  that  defense  to  the  attention  of 
the  trial  Judge.  Wencker  v.  Thompson's 
Administrator,  96  Mo.  App.  59,  69  S.  W. 
743. 
The  Judgment  will  be  affirmed.    All  concur. 


WILLIAMSON  V.  HARRIS. 

(Springfield  Court  of  Appeals.    Missouri    Dec 

2.  1912.) 

1.  FsAun  (1 11*) — Fraudolbnt  Repkesemta- 
TioNS— Matters  or  Fact  ob  Opinion. 

Mere    expressions    of    opinion,    as   distin- 
guished from  representations  of  existing  facts, 
cannot  be  made  the  basis  of  an  action  for  fraud. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  IS  12,  13;    Dec  Dig.  |  11.*] 

2.  Fbavd  (§  20*)— Fbaudulent  Rxpbesehta- 
TI0N8— Reliance. 

To  be  actionable,  the  vendor's  false  repre- 
sentations as  to  the  quality  of  land  must  relate 
to  a  material  fact  relied  upon  by  the  purchaser. 
lEd.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  ii  17,  18;   Dec  Dig.  {  20.*] 

3.  Vendor  and  Pxibchaseb  (§  38*)— Fbaudu- 
lent  Representations— Mattebb  of  Fact 
— Quality  ok  Land. 

Where  a  purchaser  of  land  not  acquainted 
with  the  character  of  the  local  soil  told  the 
vendor  that  he  wanted  a  rich  soil  that  would 
not  need  commercial  fertilizer,  that  he  would 
not  buy  a  farm  which  required  such  fertilizer 
at  any  price,  and  that  he  would  have  to  rely 
upon  the  vendor's  honesty  as  to  the  character 
of  the  soil,  the  vendor's  false  reprcsentnt'ons 
that  the  soil  was  rich  and  did  not  require  ferti- 
lizer, when  in  fact  it  was  thin,  and  the  vendor 
bad  used  fertilizer  upon  it  for  a  number  of 
years  and  knew  that  a  good  crop  could  not  be 
produced  without  it,  were  more  than  mere  ex* 
pressions  of  opinion,  and  were  actionable  as 
misrepresentations  as  to  a  material  fact. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  52,  63;  Dec.  Dig.  § 
36.*] 

4.  Vendor  and  Purchaser  (|  45*)- Action 
FOB  Price— Question  fob  Juby— Reliance 
ON  Representations. 

In  an  action  for  the  price  of  land,  defended 
on  the  groimd  of  the  vendor's  fraudulent  mis- 
representations. Iteld  on  the  evidence  that 
whether  the  purchaser  relied  upon  such  rep- 
resentations was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  11,  78;  Dec  Dig.  § 
45.*] 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty;    C.  H.  Sklnker,  Judge. 


Action  by  H.  O.  Williamson  against  G.  W. 
Harris.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed  and  remanded. 

F.  M.  Mansfield,  of  Hartville,  and  Wood- 
ruff &  Luster,  of  Springfield,  for  appellant. 
E.  H.  Famsworth,  of  Mountain  Grove,  and 
Lamar,  Lamar  &  Lamar,  of  Houston,  for  re- 
spondent. 

COX,  J.  Plaintiff  sold  defendant  a  farm 
in  Wright  county,  and  the  parties  entered 
into  a  written  contract  by  which  defendant 
agreed  to  and  did  deposit  $1,000  in  a  bank 
to  await  the  preparation  of  title  papers  and 
the  execution  of  the  deed  by  plaintiff.  It 
was  also  agreed  that  on  the  completion  of 
the  terms  of  sale  the  $1,000  was  to  be  paid 
to  plaintiff  as  a  part  payment  on  the  land: 
but,  if  plaintiff  should  comply  with  the  re- 
quirements of  the  contract  upon  his  part 
and  defendant  should  refuse  to  comply,  the 
$1,000  was  to  be  paid  to  plaintiff  as  liquidat- 
ed damages.  As  appears  from  the  record  be- 
fore us,  no  question  was  made  that  plaintiff 
had  not  complied  with  the  terms  of  the  con- 
tract; but  defendant  refused  to  take  the 
land,  and  alleged  as  reason  therefor  that 
fraud  had  been  practiced  upon  htm  in  the 
sale.  The  plaintiff  brought  suit  for  the  $1,- 
000,  and  defendant  sought  to  justify  his  re- 
fusal to  take  the  land  by  alleging  that  he 
was  induced  to  enter  into  the  contract  by 
fraud  of  the  following  .character: 

That  defendant  was  a  stranger  In  that  sec- 
tion of  the  country  and  wholly  unfamiliar 
with  the  character  or  productiveness  of  the 
soil,  and  that  be  told  plaintiff  and  his  agent 
with  whom  he  dealt  that  he  wanted  a  good 
rich  soil  that  would  produce  a  good  crop 
without  the  use  of  commercial  fertilizer  and 
that  he  would  not  purchase  a  farm  which  re- 
quired the  use  of  such  fertilizer  at  any  price, 
and  ah90  told  plaintiff  that  be  was  not  famil- 
iar with  the  character  of  the  soil  in  that 
locality  but  would  have  to  rely  upon  his 
honesty  to  tell  him  the  truth  in  regard  to  the 
character,  quality,  and  fertility  of  the  soil, 
and  that  plaintiff  and  his  agent  falsely  and 
fraudulently  represented  tliat  this  farm  was 
of  a  good  rich  soil  and  would  produce  good 
crops  without  the  use  of  commercial  fertiliz- 
er, when  in  fact  the  soil  was  thin  and  un- 
productive, and  plaintiff  knew  that  fact  and 
had  used  commercial  fertilizer  on  this  land 
each  year  for  a  number  of  years.  The  evi- 
dence of  defendant  tended  strongly  to  sup- 
IK>rt  the  allegations  of  his  answer,  but  at 
the  close  of  his  testimony  the  court  peremp- 
torily instructed  the  jury  to  And  for  plaintiff, 
and  defendant  has  appealed. 

The  trial  court  held  that  the  burd«i  of 
proof  was  upon  defendant,  and  tlie  only  ques- 
tion for  our  determination  is  whether  his 
proof  was  sufficient  to  take  his  case  to  the 
Jury  on  tlie  question  of  fraud.  The  rules  of 
law  applicable  to  fraudulent  representations 
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generally  are  wdl  settled  and  as  applied  to 
the  facts  of  this  case  present  only  two  ques- 
tions: First  Were  the  representations  of 
such  character  as  to  come  within  the  legal 
definition  of  fraud?  Second.  Did  the  de- 
fendant rely  upon  these  representations  in 
making  the  purchase? 

[1]  If  the  representations  were  mere  ex- 
pressions of  opinion  as  distinguished  from 
representations  as  to  existing  facts,  they 
could  not  be  made  the  basis  of  an  action  for 
fraud.  Brown  y.  Lead  &  Mining  Co.,  194 
Mo.  681,  92  S.  W.  699. 

[2]  To  be  actionable,  the  representations 
must  relate  to  a  material  fact  Inducing  the 
purchase,  and  not  a  mere  expression  of  opin- 
ion. Do  the  alleged  representations  in  this 
case  meet  that  test? 

[3]  Generally,  representations  as  to  wheth- 
er or  not  the  soil  of  certain  land  is  produc- 
tive or  will  produce  a  certdln  amount  of 
grain  to  the  acre,  etc.,  are  regarded  as  mere 
expressions  of  opinion,  and  therefore  not  ac- 
tionable; but  in  this  case  we  have  a  differ- 
ent situation.  This  defendant  was  not  ac- 
quainted with  the  character  of  the  soU  in 
that  locality,  and  hence  could  not  form  an 
opinion  of  his  own  as  to  its  fertility.  Know- 
ing that  fact,  he  fixed  a  test  by  which  to 
judge  it,  which  was  that  it  should  produce 
a  good  crop  without  the  use  of  commercial 
fertilizer,  and  notified  plaintiff  that  he  would 
not  buy  a  farm  that  required  the  use  of  such 
fertilizer,  and  also  notified  him  that  he  (de- 
fendant) was  not  competent  to  judge  the 
produotlveness  of  that  soil  and  would  have 
to  rely  upon  plaintiff  to  tell  him  the  truth 
about  it.  According  to  defendant's  testimony, 
plaintiff  abused  his  confidence  and  Intention- 
ally falsely  represented  to  defendant  that  the 
soil  was  rich  and  fertilizer  not  required, 
when  in  fact  the  soil  was  thin  and  plaintiff 
had  used  fertilizer  upon  It  for  a  number  of 
years  and  plaintiff  knew  that  a  good  crop 
could  not  be  produced  without  the  use  of 
snch  fertilizer.  When  defendant  fixed  a  test 
■  by  which  to  Judge  the  soil  and  notified  plain- 
tiff that  he  could  not  determine  the  question 
of  fertility  but  would  have  to  rely  upon 
plaintiff's  honor  to  tell  him  the  truth  about 
It,  It  would  seem  that  common  honesty  would 
have  required  plaintiff  to  give  defendant  such 
information  as  he  had,  and  the  concealment 
of  the  fact  that  he  had  used  a  commercial 
fertilizer  on  the  land  for  years,  and  the  as- 
sertion that  the  use  of  such  fertilizer  was 
unnecessary,  and  the  fact  that  defendant  had 
notified  him  that  he  would  not  purchase  land 
requiring  the  use  of  such  fertilizer,  in  our 
Judgment  takes  the  representations  out  of 
the  realm  of  mere  expression  of  opinion  and 
brings  them  under  the  rule  of  misrepresenta- 
tion as  to  a  material  fact  and  is  actionable. 
Jndd  V.  Walker,  215  Mo.  312,  114  S.  W.  979. 

[4]  Did  defendant  rely  upon  these  repre- 
sentations? He  testified  that  he  did.  He  al- 
so testified  that  he  sent  his  son  to  examine 


the  land  to  ascertain  whether  or  not  there 
was  hardpan  under  the  soil.  The  son  made 
the  examination  and  reported  that  he  found 
none.  Respondent  contends  that  this  evi- 
dence shows  that  defendant  did  not  rely  up- 
on the  representations  of  plaintiff.  If  made. 
If  the  representations  as  to  character  and 
fertility  of  the  soil  were  true,  yet,  if  there 
was  hardpan  under  it,  this  fact  might,  in 
certain  seasons,  prevent  a  good  crop,  while 
in  other  seasons  it  would  not.  In  the  ab- 
sence of  any  testimony  as  to  the  effect  upon 
the  soil  of  hardpan  under  it,  we  canuot  say 
that  the  presence  or  absence  of  hardpan  had 
any  necessary  connection  with  the  fertility 
of  the  soil,  and  the  fact  that  defendant  made 
an  investigation  as  to  the  presence  or  absence 
of  hardpan  upon  his  own  account  does  not 
necessarily  conflict  with  his  testimony  that 
he  relied  upon  the  representations  of  plaintiff 
as  to  the  fertility  of  the  soIL 

We  are  of  the  opinion  that  the  question 
whether  the  representations  were  mere  ex- 
pressions of  opinion  and  should  have  been  so 
regarded  by  defendant,  or  were  misrepresen- 
tations of  facts,  and  also  the  question  as  to 
whether  defendant  in  fact  relied  upon  the 
representations,  were,  under  the  evidence 
in  this  case,  questions  for  the  Jury,  and  the 
court  erred  in  giving  a  peremptory  Instruc- 
tion to  find  for  plaintiff. 

Judgment  reversed,  and  cause  remanded. 
All  concur. 


WARREN  V.   COWDEN. 


(Springfield  Court  of  Appeals. 
Dec   2,   1912.) 


Missouri. 


1.  Animals  (|  61*) — ^Bunnino   at  Labob— 
Restraining — Notice  to  Owner. 

The  owner  of  a  cow  running  at  large  hav- 
ing been  personally  informed  tnat  it  was  re- 
strained, and  the  parties,  though  discnssing  it, 
not  having  a^eed  on  the  damages.  Rev.  St. 
1909,  §  773,  dispensing  with  the  written  notice, 
provided  by  section  772,  of  the  restraining,  as 
a  condition  to  recovery  of  damages,  where  it 
appears  the  owner  had  actual  notice  and  the 
parties  could  not  agree  on  the  damages,  ap- 
plies. 

[Ed.    Note.— For   other   cases,    see    Animals, 
Cent.  Dig.  |{  15&-171;    Dec.  Dig.  {  51.*] 

2.  Animals    (|   61*>— Bonninq    at    Larob— 
Restraining — Notice   to   Owneb. 

Where  Rev.  St.  1009,  i  773,  dispensing, 
under  certain  circumstances,  with  necessity  of 
giving  written  notice,  under  section  772,  of  the 
restraining  of  a  cow  running  at  large,  applies, 
it  is  immaterial,  as  regards  the  rights  ot  the 
one  restraining  to  recover  damages,  that  he 
gave  an  insufficient  written  notice. 

(E3d.    Note.— For   other    cases,    see    Animals, 
Cent.  Dig.  H  168-171;   Dec.  Dig.  I  61.*] 

3.  New  Trial  ({  40*)— Grantino  on  Coobt'b 
Motion. 

Though  defendant  did  not  except  to  in- 
structions, the  court  may  of  its  own  motion 
notice  error  therein  and  grant  him  a  new  trial 
on  account  thereof. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent.  Dig.  §!  02-66 ;    Dec.  Dig.  {  40.*] 


•Por  otiier  eaaw  ■••  nunc  topic  and  aacUoD  NUMBER  in  Dae.  Dig.  ft  Am.  Dig.  Key-No.  SeriM  ft  Bep'r  Ind«x«a 


Digitized  by 


Cjoogle 


in  SOUTHWBSTBRN  BEPORTBIS 


(Mo. 


4.  AnniAi^  (I  61*)— RuHiawo  at  IiAROE — 
Distraint— Lien— DBP08IT  OF  Amount  Ad- 
mitted Dux. 

Authorizing  recovery  by  plaintiff  in  re- 
plevin for  his  cow,  restrained,  when  running  at 
large,  by  defendant,  without  plidntifF  liaving  de- 
posited the  amount  which,  by  bis  tender,  he 
admitted  to  be  due  defendant  on  account  tliere- 
of,  or  without  an  instruction  to  render  verdict 
for  that  amount,  if  the  jury  found  for  plaintiff 
as  to  the  other  issues,  was  error. 

[EM.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.    §{  158-171 ;    Dec.  Dig.  i  61. •] 

5.  Appeal  and  Erbob  (|  854*)— Revikw— 
Order     fob     New     Tbiai^— Reasons     Aa- 

SIONED. 

An  order  granting  a  new  trial  will  not  be 
reversed,  good  reasons  appearing  on  the  record 
for  granting  a  new  trial,  though  the  reasons 
assigned  by  the  trial  court  were  unsound. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E}rror,  Cent  Dig.  {|  3403,  3404,  3408-^430; 
Dec  Dig.  f  854.*] 

Appeal  from  Circuit  Court,  Polk  Oonnty; 
C.  H.  Sklnker,  Judge. 

Replevin  by  L.  P.  Warren  against  W.  T. 
Cowden.  From  an  order  granting  defendant 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Rechow  &  Pufahl,  of  Bolivar,  for  appel- 
lant B.  J.  Emerson  and  £i.  Cnnnlngbam, 
botb  of  Bolivar,  for  respondent 

NIXON,  P.  J.  This  Is  an  action  in  re- 
plevin originating  In  a  justice's  court  On 
appeal,  plaintiff  obtained  Judgment,  and  tbe 
court,  on  motion,  granted  the  defendant  a 
new  trial.  From  tbis  order  plaintiff  ap- 
pealed. 

On  August  6,  1911,  plaintiff's  cow  enter- 
ed the  premises  of  tbe  defendant  and  dam- 
aged defendant's  com.  The  defendant  re- 
strained her  and  claimed  damages  and  com- 
pensation from  tbe  plaintiff  under  article  6 
of  chapter  6  of  the  Revised  Statutes  of  1U0», 
concerning  "animals  restrained  from  run- 
ning at  large."  The  parties  agreed  that 
this  law  was  in  force  In  Polk  county,  the 
scene  of  the  action.  Section  772  of  this 
article  provides  that  domestic  animals  run- 
ning at  large  may  be  restrained,  and  lays 
down  a  rule  as  to  giving  the  owner  of  the 
animal  written  notice  within  three  days  of 
tbe  taking  up  and  requiring  the  notice  to 
state  the  amount  of  compensation  for  feed- 
ing and  keeping  such  animal  or  animals  and 
damages  claimed.  Section  773  is  as  follows: 
"When  notice  not  necessary. — If  it  shall  ap- 
pear and  be  proven  on  trial  that  the  owner 
or  owners  of  such  domestic  animals,  as  set 
forth  in  section  772,  shall  have  actual  no- 
tice that  his  or  their  said  animals  or  stock 
were  restrained,  and  by  whom,  and  that 
the  parties  interested  could  not  agree  on 
tbe  amount  of  damages  claimed,  then  the 
three  days'  notice  as  required  by  section  772 
shall  not  be  necessary  to  a  recovery." 

The  evidence  in  this  record  shows  that  de- 
fendant restrained  plaintllTs  animal  on  the 
evening  of  August  6,  1911  (Sunday),  and 
personally  notified  plaintiff,  who  resided 
near  by.    We  quote  from  defendant's  testi- 


mony :  "The  weather  was  hot  and  dry,  and 
I  told  him  (plaintiff)  I  would  like  for  bim 
to  come  and  get  the  cow.  Ue  wanted  to 
know  what  tbe  damage  was,  and  I  told  him 
that  I  would  charge  him  a  dollar  or  wtiat 
the  law  allowed  to  putting  her  up  and  for 
the  damages.  I  thought  the  law  allowed  50 
cents  for  putting  one  up,  but  I  found  out 
later  that  it  was  only  25.  He  said,  'Ali 
right'  He  made  no  objection  whatever.  Ue 
said  be  did  not  have  the  money  but  tie 
would  do  whatever  was  light  about  it  1 
said,  'I  have  been  turning  your  stock  over  to 
you,  and  you  have  been  promising  to  pay 
me^  but  you  have  never  paid  me  a  cent'  in 
fact,  X  Iiad  been  turning  his  stock  over  to 
him  time  and  again,  and  I  told  him  that 
He  said  be  did  not  luve  the  money,  but 
would  borrow  it  I  told  bim  that  while  he 
was  doing  that — it  was  only  a  short  time 
before  this  when  I  had  turned  over  to  Iiim 
his  stock  and  he  promised  to  pay  me  and 
he  never  paid  me  a  cent  or  said  a  word 
about  it — couldn't  he  borrow  ttiat  other,  too. 
and  bring  it,  and  then  he  flew  mad  and  said 
he  wouldn't  do  it  He  said  he  was  fixing 
to  go  to  Buffalo  and  would  be  'gone  about 
four  days,  that  he  wanted  me  to  milk  the 
cow  and  take  care  of  her,  and  that  when  be 
came  bac^  be  would  come  and  settle.  1 
said,  'By  that  time  X  don't  know  wliat  might 
happen.'  After  be  got  mad  he  would  not 
give  nve  any  satisfaction,  and  I  came  on 
home  and  allowed  he  would  come  and  get 
the  cow.  If  be  had  come  and  done  the  right 
ththg,  I  would  have  turned  tbe  cow  over  to 
him;  If  he  had  come  with  tbe  money." 

The  plaintifTs  version  is  as  follows:  "On 
Sunday,  August  6tb,  Mr.  Cowden,  the  de- 
fendant, came  and  told  me  that  be  had 
taken  up  my  cow.  •  .♦  •  I  said,  '1  do  not 
want  my  cow  on  my  neighbors,'  and  asked 
bim  if  she  had  damaged  him,  and  be  said 
she  had.  X  said,  'What  is  the  damage?*  He 
said,  'Well,  I  reckon  about  a  dollar  will  pay 
the  damages.'  I  said:  'Well,  that  is  not 
too  much,  but  X  haven't  got  the  money.  1 ' 
will  go  out  and  get  it  and  come  back  and 
get  my  cow.'  He  said,  'When  you  go  to  get 
tliat,  fetch  me  another  $1.60  for  the  damages 
for  the  time  your  cow  was  on  my  oats.'  I 
said,  'I  will  pay  you  the  other  money  like 
I  agreed  to  pay  it  when  I  get  so  that  I  can, 
and  when  you  get  some  men  to  assess  the 
damages,  and  whatever  the  men  say  X  will 
pay  whether  it  is  $1.60  or  ^'  He  said,  'I 
will  hold  your  cow  for  that'  I  said,  'Xou 
cannot  do  It'  He  said,  'I  will  show  you 
whether  I  can  or  not'  Then  I  said,  'Take 
good  care  of  the  cow,  as  she  is  giving  lots 
of  milk.'  He  said,  'X  will  do  Just  as  I  please 
about  it'  And  then  X  went  off  and  never 
talked  to  Mr.  Cowden  any  more  that  time." 

[1]  It  Is  apparent  to  any  one  that  no 
agreement  was  reached  between  these  par- 
ties, and  hence  section  773  is  the  governing 
statute  in  this  case.     This  being  true,  no 
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written  notloe  was  necessary  as  required  by 
section  772. 

Defendant  fed,  watered,  and  milked  tbe 
cow  on  Monday.  On  the  morning  of  tbls 
day  defendant  was  In  Goodson,  a  town  near 
by,  and  a  man  named  Tom  tiladdon  saw 
him  and  told  defendant  be  bad  a  dollar  for 
him  to  settle  tbe  matter,  bat  defendant  re- 
fused to  accept  it  at  that  time  and  said 
plalntur  conld  get  tbe  cow  at  any  time  that 
day  by  paying  ^.  On  Tuesday  morning 
about  7  o'clock  defendant  sent  bis  son  to 
plaintiff  with  the  proposition  that  he  would 
accept  fl.50.  This  was  before  he  fed  and 
milked  the  cow.  Defendant  testified  that 
plalntur  told  tbe  boy  that  he  (plalntUf) 
would  sue  his  father  for  damages.  About  11 
o'clock  tbe  same  morning,  defendant  was 
again  In  town,  and  two  men  acting  for 
plaintiff  offered  defendant  |1.50,  one  of 
them  stating  that  he  had  a  dollar  In  his 
pocket,  and  the  other  stating  that  he  had 
50  cents.  Defendant  refused,  saying  that  he 
bad  kept  the  cow  two  or  three  days,  and 
that  he  would  take  f2  as  bis  damages.  At 
this  stage  of  the  controversy,  defendant,  aft- 
er consulting  a  lawyer  and  a  justice  of  the 
peace,  decided  that  he  should  give  plaintiff 
a  written  notice,  and  on  this  day  Cfnesday) 
he  delivered  the  following  notice  to  plain- 
tiff's wife:  "tioodson,  Missouri,  August  8, 
1911.  Mr.  L.  P.  Warren:  1  herewith  noti- 
fy yon  that  I  hare  got  your  cow  up  and  you 
can  come  and  pay  damages  and  you  can 
take  her.     Tours,  W.  T.  Cowden." 

[21  In  giving  this  notice,  defendant  was 
evidently  attempting  to  comply  vrlth  sec- 
tion 772;  but.  If  that  section  governed  this 
case,  he  would  be  out  of  court  because  he 
did  not  specify  In  the  notice  "the  amount  of 
(x>mpen8atlon  for  feeding  and  keeping  such 
animal  and  damages  claimed."  Of  course,  It 
need  hardly  be  said  that  the  fact  that  he 
attempted  to  give  a  written  notice  as  re- 
qnlred  by  section  772  would  not  change  his 
rights  under  the  law.  Bowles  v.  Abrahams, 
66  Mo.  App.  10.  The  defendant  then  applied 
to  a  Justice  of  the  peace  for  the  appointment 
of  appraisers,  following  section  774,  and  they 
met  on  August  12th,  viewed  the  damage,  and 
made  a  written  report  In  duplicate  assessing 
tbe  sum  of  25  cents  for  taking  up  the 
animal,  50  cents  for  damages,  and  25  cents 
for  each  day  the  cow  was  in  defendant's 
care — a  total  assessment  of  $2.25. 

In  the  meantime,  on  August  8th,  plaintiff 
instltnted  an  action  in  replevin  before  a 
Justice  for  the  recovery  of  the  cow.  Tlie 
verdict  In  the  Justice's  court  was  for  the 
defendant  and  was  signed  by  four  of  the 
jurors.  In  the  circuit  court,  by  agreement, 
tbe  case  was  tried  by  a  Jury  of  six  men, 
and  five  of  them  signed  the  verdict  for  the 
plaintiff.  Kleven  Instructions  were  given  to 
tbe  Jury  and  five  requested  instructions 
were  refused.  The  Jury  were  instructed  that 
tt  was  admitted  that  plaintiff  was  the  owner 
of  tbe  cow  and  that  the  issues  should  be 


found  for  the  plaintiff  nnleas  they  found  and 
believed  from  the  evidence  "that  said  cow 
on  the  6th  day  of  August,  1911,  vras  running 
at  large  outside  the  Inclosnre  of  the  plain- 
tiff and  was  trespassing  upon  the  premises 
of  the  defendant,  and  that  the  defendant 
took  up  said  cow,  and  that  he  (the  defend- 
ant) thereupon  gave  notice  in  writing  to 
plalntur  that  he  had  taken  up  said  cow, 
and  in  said  notice  stated  the  amount  of 
damages  claimed  by  him  and  the  amount  of 
compensation  for  feeding  and  keeping  said 
cow';  or  else  that  the  plaintiff  had  actual 
notice  that  said  cow  was  restrained  and  by 
whom  restrained,  and  that  he  (the  plaintiff) 
and  the  defendant  could  not  agree  upon  the 
amount  of  damages  demanded."  As  we  have 
stated,  the  jury  found  the  Issues  for  the 
plaintiff.  In  its  order  granting  defendant 
a  new  trial  the  court  spedfled  two  grounds, 
vis.:  (1)  Because  the  court  erred  in  giving 
Instructions  1,  2,  3,  and  4  In  favor  of  the 
plaiiftiff.  (2)  Because  the  verdict  of  the  Jury 
is  against  the  law  and  the  weight  of  the 
evidence. 

On  the  state  of  the  evidence  as  to  what 
occurred  between  the  plaintiff  and  the  de- 
fendant on  Tuesday,  August  8,  1911,  the 
court  gave  the  following  instruction:  "If 
the  defendant  sent  tbe  plaintiff  word  by  bis 
son  that  he  would  take  one  dollar  and  a  half 
for  his  damages,  and  the  plaintiff,  on  the 
same  day  and  before  the  defendant  had 
been  to  any  further  expense  or  trouble  In 
caring  for  and  feeding  said  cow,  offered  to 
pay  the  amount  asked  by  the  defendant,  then 
there  was  nothing  to  arbitrate,  and  you  must 
find  the  Issues  for  the  plaintiff." 

We  think  this  instruction  was  too  favor- 
able. If  anything,  for  the  plaintiff,  and  In 
case  of  retrial,  if  the  plaintiff  shall  have 
deposited  with  the  trial  court  the  sum  of 
$1.50,  the  following  Instruction  should  be 
given  in  Its  place:  "If  the  defendant  sent 
the  plaintiff  word  by  his  son  that  he  would 
take  $1.50  for  his  damages  and  compensa- 
tion, and  the  plaintiff  on  the  same  day  and 
within  a  reasonable  time  accepted  the  offer 
and  on  the  same  day  tendered  tbe  $1.50,  the 
amount  asked  by  the  defendant,  then  there 
was  nothing  to  arbitrate,  and  yon  will  find 
the  Issues  for  the  plaintiff." 

[3]  Instructions  1,  2,  and  3  were  given  by 
tbe  court  at  plaintUTs  request,  and  defend- 
ant saved  no  exception.  The  court  gave  in- 
struction 4  of  its  own  motion,  and  defendant 
saved  no  exception.  Defendant  himself  could 
therefore  make  no  complaint  because  of  the 
giving  of  these  instructions,  and  the  ques- 
tion is  raised  whether  the  court  may  notice 
of  its  own  motion  a  supposed  error  in  the 
giving  of  these  instructions  and  grant  a  new 
trial  on  that  account.  That  it  may  is 
established  by  many  authorities.  Head  v. 
Randolph,  S3  Mo.  App.  loc.  dt  287;  Ewart 
V.  Peniston,  233  Mo.,  loc.  dt  707,  136  S.  W. 
422;    Parker  t.  Britton,  133  Mo.  App.  273, 
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118  S.  W.  260;  LoTdl  t.  Davis,  62  Mo.  App. 
342 ;  Baughman  ▼.  National  Waterworks  Co., 
58  Mo.  App.  576;    20  Cyc.  921. 

[4,  S]  Tbe  evidence  In  this  record  does  not 
present  a  case  that  required  tbe  defendant 
to  proceed  under  the  stray  law.  Farther, 
the  reasons  assigned  by  the  court  In  Its 
order  granting  a  new  trial,  under  the  view 
we  have  taken,  were  wholly  insufficient  to 
authorize  the  granting  of  the  same.  We  are 
of  the  opinion,  however,  that  material  error 
was  committed  by  the  trial  court  in  author- 
izing a  recovery  by  the  plaintiff  without  his 
having  first  deposited  $1.50,  the  amount  he 
admitted  to  be  due  the  defendant  by  Us 
tender,  or  without  Instructing  tbe  Jury  to 
return  a  verdict  for  defendant  for  that 
amount  in  case  they  found  for  the  plaintlfT 
as  to  tbe  other  issues.  In  cases  lllce  tbe 
present,  where  an  appeal  has  been  talcen 
from  the  granting  of  a  new  trial  and  rea- 
sons have  been  assigned  by  tbe  trial  court 
for  its  action,  although  these  reasons  are 
found  by  the  appellate  court  to  be  unsound, 
yet.  If  there  be  good  reasons  appearing  on 
the  record  for  granting  a  new  trial,  the 
order  granting  it  will  be  upheld.  Green 
V.  Terminal  Railroad  Ass'n,  211  Mo.  18,  109 
8.  W.  715;  Smart  v.  Kansas  City,  208  Mo. 
162,  105  S.  W.  709,  14  U  R.  A.  (N.  S.) 
565,  123  Am.  St  Rep.  416,  13  Ann.  Cas.  932. 

We  think  tbe  order  granting  a  new  trial 
should  be  affirmed,  and  It  is  so  ordered- 
All  concur. 


STATE  V.  MARTIN. 
(Springfield  Court  of  Appeals.    MiasonrL    Dee. 

2,  1912.) 
Falsk  Pbbtznses  (I  12*)— Elements  of  Or- 

FENSK— OBTAIKINO  PBOPERTY. 

An   essential  of   the   offense   of  obtaining 

Sroperty  under  false  pretenses,  denounced  by 
lev.  St.  1909,  I  4565,  is  that  the  person  de- 
frauded has  parted  with  something  of  value  as 
tbe  result  of  the  false  pretenses ;  and  a  debtor 
who  obtains  a  credit  by  means  of  an  order 
drawn  on  a  third  person,  not  indebted  to  him, 
does  not  obtain  property  or  anything  of  value, 
and  is  not  guilty  of  the  olfense. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  16;    Dec.  Dig.  (  12.*] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty ;  W.  N.  Evans,  Judge. 

A.  B.  Martin  was  indicted  for  obtaining 
property  under  false  pretenses.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  indict- 
ment, tbe  State  appeals.    Affirmed. 

Will  H.  D.  Green,  of  West  Plains,  for  the 
State.  J.  L.  Van  Wormer,  of  West  Plains, 
for  respondent 

COX,  J.  The  prosecuting  attorney  filed  an 
Information  charging  defendant  with  the  of- 
fense of  obtaining  property  under  false  pre- 
tenses. The  trial  court  sustained  a  demurrer 
to  the  information,  and  the  state  appealed. 


The  information  charges  tliat  defmdant 
was  indebted  to  the  Kilpatrlc  Mercantlla 
Company  in  the  sum  of  $109.35,  and  In  or- 
der to  secure  a  credit  of  $20  on  this  account 
he  falsely  represented  that  one  A.  J.  Rhodes 
was  indebted  to  him  in  the  sum  of  $20  and 
defendant  then  gave  to  tbe  Kilpatrlc  Mercan- 
tile Company  an  order  upon  Rhodes  for  $20, 
and  thereby  induced  the  mercantile  company 
to  give  him  a  credit  of  $20  upon  bis  account 
with  them.  Does  this  conduct  on  the  part 
of  defendant  constitute  a  crime  under  tbe 
statute? 

The  statute  (section  4665,  Stat  100^  is 
as  follows:  "Every  person  who  with  intent 
to  cheat  or  defraud  any  other  shall  design- 
edly •  •  •  by  •  *  •  false  pretense 
obtain  •  •  •  from  any  person  any  mon- 
ey, personal  property,  right  in  action  or  oth- 
er valuable  thing  or  effects  whatsoever 
•  •  •  •• — Bhall  be  punished,  etc.  The 
question  for  our  determination  is  whether 
obtaining  credit  on  an  account  is  obtaining 
property  or  thing  of  value.  We  do  not  thlnlc 
so.  The  entry  by  the  mercantile  company  of 
a  credit  of  $20  on  the  account  of  defendant 
with  them  on  their  books  did  not  operate 
as  a  payment;  hence  defendant  obtained 
nothing  by  tbe  transaction,  nor  did  the  mer- 
cantile company  part  with  any  goods  or  prop- 
erty, or  anything  of  valne.  If  Rhodes  was 
not  Indebted  to  defendant,  and  the  order 
upon  him  by  defendant  was  worthless  for 
that  reason,  the  parties  were  left  In  exactly 
the  same  condition  after  the  transaction  as 
before;  and,  while  the  mercantile  company 
got  nothing  out  of  it,  they  lost  nothing,  and 
nothing  of  value  was  obtained  from  them  by 
defendant  One  of  the  essentials  of  this  of- 
fense is  that  the  party  defrauded  must  hare 
parted  with  something  of  value  as  a  result  of 
the  false  pretense  or  representation ;  and, 
since  this  element  is  wanting  in  the  charge 
of  this  information,  the  demurrer  thereto 
was  properly  sustained.  State  v.  Moore,  15 
Iowa,  412;  Moore  v.  Commonwealth,  8  Pa. 
260. 

Judgment  affirmed.    All  concur. 


FRANK  et  aL  v.  ORGAN. 

(Springfield  Court  of  Appeals.    Missouri.    Deeu. 

2,  1912.) 

llmrtation  of  actions  (5  47*)— breach  of 
Covenant  of  Seisin — ^Time  of  Breach. 
Covenant  of  seisin  la  breached  at  date  of 
the  deed,  and  the  statute  then  commences  to 
run;  tbe  covenantor  having  then  no  estate,  ti- 
tle, or  possession,  but  merely  a  tax  deed,  void 
bpcfluse  based  on  a  judgment  against  one  dead 
at  time  of  its  rendition. 

lEd.  Note.— For  other  cases,  see  I/imltation 
of  Actions,  Cent  Dig.  i|  254^-258:  Dec  Dis.  I 
47.*] 

Appeal  from  Circuit  Conrt  D«it  Connty; 
L.  B.  Woodside,  Judge. 
Action  by  E.  S.   Frank  and  J.  H.   Ship 


•For  otltar  cases  sm  mid*  toplo  and  lectlon  NUMBER  In  Dec.  DIs.  *  Am.  DIx.  Key-No.  SulM  *  Rep'r  Iii4« 
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against  John   B.  Organ.     Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Orrhard  ft  Cunningham,  of  Eminence,  for 
appellants.  Dalton  &  Arthur,  of  Salem,  for 
respondent 

NIXON,  P.  J.  The  facts  In  this  case  are 
not  controverted  between  Che  parties.  This 
is  a  suit  instituted  In  the  circuit  court  of 
Dent  county  by  the  appellants  against  the 
respondent  for  breach  of  warranty  and  In 
which  Judgment  was  rendered  against  ap- 
pellants, from  which  they  appeal. 

The  land  involved  is  the  N.  W.  %  and  the 
S.  E.  %  of  the  N.  K.  %  of  section  36,  town- 
ship 31,  range  3  west,  in  Shannon  county. 
Mo.  On  the  2d  day  of  May,  1881,  the  N. 
%  of  the  above-mentioned  section  was  sold 
for  taxes  on  a  Judgment  rendered  in  faror 
of  the  collector  against  Hamilton  Brandon. 
The  said  Brandon  was  dead  at  the  time  of 
the  rendition  of  the  tax  judgment.  On  the 
20th  day  of  August,  1892,  respondent  Organ 
sold  said  lands  to  appellants,  together  with 
other  lands,  for  the  price  and  sum  of  $2.50 
per  acre.  Thereafter  the  heirs  of  Hamilton 
Brandon,  to  wit,  George  Brandon  and  Bell 
Hodges,  instituted  a  suit  in  the  circuit  court 
of  Shannon  county.  Mo.,  agalust  the  appel- 
lants herein  to  test  and  quiet  the  title  to 
said  lands,  and  on  the  14th  day  of  Septem- 
ber, 1907,  Judgment  was  rendered  against 
these  appellants  and  In  favor  of  George 
Brandon  and  Bell  Hodges,  quieting  the  title 
in  them  and  divesting  the  title  out  of  tliese 
appellants.  Then  the  appellants  herein,  on 
the  24th  day  of  October,  1910,  instituted 
suit  in  the  circuit  court  of  Dent  county,  Mo., 
against  respondent  for  breach  of  warranty 
for  the  price  paid  for  tlie  lands,  with  6  per 
cent  per  annum  from  date  of  Qie  purchase 
of  said  lands.  On  trial  thereof.  Judgment 
was  rendered  in  favor  of  respondent  and 
against  these  appellants  on  the  ground  that 
the  breach  of  warranty  occurred  at  the  time 
the  deed  was  made,  and  that  the  cause  of 
action  was  barred  under  the  10-year  statute 
of  limitation.  The  tax  proceedings  were  reg- 
ular on  their  face,  and  the  testimony  of 
Mr.  Ship  was  that  be  had  no  knowledge  or 
Information  that  Hamilton  Brandon,  the  de- 
fendant in  the  tax  suit,  was  dead  until  the 
suit  was  filed  to  test  and  quiet  the  title, 
and  that  that  was  the  first  time  they  knew 
there  was  a  paramount  and  outstanding 
title. 

In  the  case  of  Falk  v.  Organ  et  al.,  160 
Mo.  App.  218,  141  S.  W.  1,  this  court  had 
occasion  to  examine  and  declare  tlie  law  on 
facts  substantially  Identical  with  those  in 
tbe  present  record,  and  the  opinion  in  that 
case  is  adopted  as  the  declaration  of  law 
governing  this  case.  In  that  opinion  we 
said:  "As  we  have  seen,  the  facts  are  undis- 
puted that  on  the  day  the  deed  with  cove- 
nants of  seisin  was  delivered  to  the  plaintiff 
tbe  defendants  had  no  title  whatever  to  the 


land  and  no  possession;  ttiat  It  was  pur- 
chased by  defendants  at  a  tax  sale,  and 
the  deed  was  VQld ;  that  the  defendants  had 
never  had  any  possession ;  and  that  they 
did  not  put  the  plaintiff  in  possession.  This, 
as  we  hare  said,  Is  an  action  by  plaintiff 
(covenantee)  against  the  defendants  (cove- 
nantors) for  the  breach  of  a  covenant  of 
seisin.  Seisin  Is  of  two  klnd»— seisin  in  law 
and  seisin  in  deed.  A  covenant  of  seisin 
implies  that  the  covenantor  is  possessed  of 
both — that  is,  of  the  whole  legal  title — and 
the  covenant  is  broken  once  and  for  all  If 
the  covenantor  has  not  tbe  possession,  the 
right  of  possession,  and  the  right  of  legal 
title.  Coleman  v.  Clark,  80  Mo.  App.  loc. 
cit  342;  Fltzhugh  v.  Oroghan,  2  J.  J.  Marsh. 
(Ky.)  429,  19  Am.  Dec.  139;  2  Wash,  on 
Real  Prop,  side  page  657.  "The  law  In  this 
state  is  undoubtedly  well  settled  that  the 
covenant  of  seisin  of  an  indefeasible  estate 
In  fee  simple  is  a  covenant  In  priesentl,  and 
is  broken  the  moment  of  its  creation,  pro- 
vided the  title  of  the  covenantor  is  totally 
defective,  and  he  has  no  estate  or  possession 
in  the  land,  and  in  such  cases  the  cove- 
nants of  seisin  between  the  parties  are  per- 
sonal and  collateral  to  the  land.  If,  however, 
any  estate  passes  by  the  conveyance,  or  the 
covenantee  takes  actual  possession  of  the 
land,  such  estate  or  possession  will  run  with 
the  land;  and  In  such  case  the  covenants 
would  be  substantially  breached  when  the 
covenantee  was  deprived  of  the  estate  con- 
veyed, or  when  he  was  ousted  from  actual 
possession  'of  the  land  by  the  holder  of  the 
paramount  title.  In  this  case  the  facts  in- 
disputably show  that  the  defendants  were 
not,  at  tbe  time  of  the  execution  of  the 
deed  to  the  plaintiff,  the  owners  of  the  W. 
V4  of  the  N.  W.  %  of  section  17,  township 
32,  range  3,  the  land  conveyed,  and  were  not 
in  possession  thereof,  never  put  tbe  cove- 
nantee In  possession,  and  bad  no  title  or  in- 
terest therein.  Hence  tbe  covenant  of  In- 
defeasible seisin  was  broken  as  soon  as 
made,  and  tbe  plaintiff  was  entitled  to  re- 
cover tbe  purchase  money  with  Interest  from 
tbe  date  of  its  payment  and  tbe  execution  of 
tbe  deed.  Adklns  y.  Tomllnson,  121  Mo. 
loc.  dt  495,  25  S.  W.  573 ;  Evans  v.  Fulton, 
134  Mo.  653,  36  S.  W.  230;  Allen  v.  Ken- 
nedy, 91  Mo.  324,  2  S.  W.  142;  Klrkpatrlck 
v.  Downing,  68  Mo.  32  [17  Am.  Rep.  678]; 
Murphy  v.  Price,  48  Mo.  247;  Webb  v. 
Wheeler  [80  Neb.  438,  114  N.  W.  636]  17  L. 
R.  A.  (N.  S.)  1178.  It  therefore  follows  that 
at  tbe  time  of  the  execution  of  the  deed 
containing  the  covenants  of  warranty  on  the 
seventh  day  of  November,  1885,  the  cove- 
nantors having  no  estate,  title,  or  possession 
of  tbe  land  conveyed,  the  covenantee  re- 
ceived absolutely  nothing  by  bla  purchase, 
and  tbe  covenant  of  seisin  was  breached 
technically  and  substantially  on  that  day. 
and  the  statute  of  limitations  commenced  to 
run  from  that  time." 
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On  reexamination  of  the  law  we  see  no 
reason  to  modify  In  any  respect  the  prin- 
ciples announced  In  that  opinion.  It  there- 
fore follows  that  the  judgment  In  this  case 
should  be  affirmed,  and  It  is  so  ordered.  All 
concur. 


WILLIAMS  et  aL  t.  SCHOOL  DIST.  NO.  5 
et  al. 

(Springfield  Court  of  Appe&ls.    MissourL    Dec. 
2,  1912.) 

1.  SoHooi.8  AND  School  Distbicts  (|  111*)— 
Taxpatebs'  Action — Restbaininq  Kemov- 
AL  or  School  Building  —  Pleading  —  In- 
JUBY  to  Plaintiff. 

Resident  taxpayers  of  a  school  district,  In 
order  to  enjoin  the  district  and  its  directors 
from  removing  a  school  building,  must  allege 
and  prove  that  from  defendant  s  acts  their 
property  rights  are  about  to  suffer  a  lecral  in- 
jury. It  is  not  sufficient  to  merely  allege  injury 
without  stating  the  facts,  and,  where  the  inju- 
ries are  alleged  to  be  irreparable,  the  petition 
must  show  in  what  respects  it  is  Irreparable, 
stating  the  facts  from  which  the  court  can  de- 
termine the  nature  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  »  265-268;  Dec. 
Dig.  i  111.*] 

2.  Injunction  (|  12*)— Gbounds  of  Relief 
— ^Ibbepabablb  Injubt. 

A  court  of  equity  may  enjoin  a  threatened 
irreparable  injury  to  property  righta,  even 
though  no  injury  has  then  occurred. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  12;   Dec  Dig.  {  12.*] 

3.  Schools  and  School  Distbicts  (J  111*)— 
Taxpatebs'  Action- Removal  of  School 
Building. 

Under  Rev.  St  1900,  |  2534,  which  pro- 
vides that  threatened  irreparable  injury  to 
property  may  be  enjoined  when  there  is  no 
adequate  remedy  by  an  action  for  damages, 
taxpajing  residents  of  a  school  district  may 
restrain  the  district  or  its  officers,  from  ex- 
ceeding their  lawful  powers  in  any  way  that 
will  injuriously  aSect  them,  such  as  by  an  un- 
authorized removal  of  a  scnool  building. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Vig.  gj  265-268;  Dec 
Dig.  8  111.*] 

4.  Schools  and  School  Distbicts  ($  111*)— 
Action  to  Enjoin  School  Distbict  and 
Officers— Title  ob  Right  of  Plaintiff- 
Taxpayers. 

An  injunction  will  not  lie  to  restrain  im- 
proper or  unlawful  acts  by  a  school  district  or 
its  officers  at  the  suit  of  a  resident  merely,  but 
it  must  be  averred  that  the  plaintiff  is  also  a 
taxpayer. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districta,  Cent  Dig.  |(  265-268;  Dec. 
Dig.  {  111.*] 

5.  Schools  and  School  Distbicts  (i  111*) 
—Action  to  Enjoin  School  Distbict  and 
Officers— Special  Dauage  to  Plaintiff. 

In  the  absence  of  proof  that  plaintiff,  seek- 
ing to  enjoin  alleged  illegal  acts  of  the  Bchool 
district  or  its  ofScera,  in  removing  a  school 
building,  will  sustain  an  irreparable  or  special 
or  pecuniary  damage  therefrom,  such  act  will 
not  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  265-268;    Dec 

nig.  §  111.*] 


6,  Schools  and  School  Dibtkiots  (I  111*)- 

Taxpatebs'  Action  — Pleadimo— General 

Denial— Matters  in  Issue. 

Allegation,  in  a  petition  to  enjoin  the  re- 
moval of  a  school  building,  that  the  plaintiffs 
were  resident  taxpayers  of  the  district  and 
that  the  removal  of  the  building  was  onau- 
thorized,  would,  if  true,  show  that  plaintiffs 
had  a  special  interest  in  the  subject-matter  en- 
titling them  to  an  injunction,  and  such  allega- 
tion, being  an  essential  one,  would  be  put  in 
issue  by  a  general  deniaL 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  H  265-268;  Dec 
Dig.  S  111.*] 

Cox,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Action  for  injunction  by  Grant  Williams 
and  others  against  School  District  No.  6  and 
H.  F.  Cadwell  and  another,  directors.  From 
an  order  making  a  temporary  Injunction 
perpetual,  defendants  appeal.  Reversed  and 
remanded. 

Bland,  Crltes  &  Mnipby,  of  Rolls,  for  ap- 
pellants. W.  D.  Johnson,  of  Crocker,  F.  H. 
Farris,  of  Bella,  and  O.  W.  Goad,  of  Spring- 
field, for  respondents. 

NIXON,  P.  J.  This  was  an  action  ft»r  an 
Injunction  against  School  District  No.  6  and 
its  school  directors  for  the  purpose  of  en- 
joining and  restraining  them  from  moving 
a  schoolhouse  from  an  old  to  a  new  site.  A 
temporary  injunction  was  Issued  by  the  pro- 
bate court  and  upon  final  bearing  in  the 
circuit  court  was  made  perpetual,  from  whldi 
the  defendants  appealed. 

The  petition  for  the  injunction  states.  In 
substance,  for  plaintifTs'  cause  of  action  that 
the  school  district  was  properly  organized 
under  the  laws  of  the  state  of  Missouri, 
and  that  the  defendants  Cadwell  and  Joiner 
were  the  directors  of  the  district;  that  on 
tlie  IStb  day  of  June,  1911,  Cadwell,  as  one 
of  the  school  directors,  without  authority  of 
law,  called  a  special  election  in  said  school 
district  to  select  a  site  for  the  schoolhouse: 
that  an  election  was  held  pursuant  to  said 
call  on  the  27th  day  of  June  at  which  it  was 
voted  to  move  the  schoolhouse  to  a  new  site 
at  or  near  the  French  road  on  the  Iberia  and 
Crocker  road;  that  there  was  no  notice 
whatever  given  of  said  election;  that  the 
defendants  as  directors  were  threatening 
Illegally  to  move  the  schoolhouse  to  the  pro- 
posed site,  which  was  on  one  side  of  the 
school  district  and  away  from  its  center  and 
a  site  to  which  the  district  had  no  title  or 
interest,  to  the  hindrance  of  the  cblldren 
of  school  age  of  the  plalntlfiFS ;  also,  that  the 
threatened  removal  of  the  schoolhouse  to 
said  site  would  cause  Irreparable  Injury  to 
plaintiffs  who  are  resident  taxpayers  of  said 
school  district;  and  that  said  directors 
threatened  to  remove  said  schoolhouse  and 
pay  for  the  removal  of  the  same  out  of  the 


•For  otber  cases  see  same  topic  and  notion  NXIUBHa  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serlea  A  Bep'r  Indexes 
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sinking  fond  In  direct  vlolatlou  of  law ;  and 
that  the  plaintiffs  are  without  remedy  at 
law.  The  defendants  for  answer  filed  a 
general  denial. 

Appellants  present  to  this  court  only  one 
alleged  error,  namely,  that  the  plaintiffs 
failed  to  show  by  their  evidence  that  they 
were  entitled  to  maintain  the  action. 

It  will  be  seen  from  the  face  of  the  petition 
that  the  plaintiffs  do  not  assume  to  sue  in 
a  special  or  representative  capacity,  but  in 
their  own  individual  right,  so  that  if  the  de- 
fendants had  filed  a  special  demurrer  under 
section  1800,  R.  S.  1909,  on  the  ground  that 
the  petition  did  not  show  that  the  plaintiffs 
bad  any  legal  capacity  to  sue,  it  would  not 
have  raised  an  issue  of  law;  and  If  the 
defendants  had  filed  an  answer  denying 
specially  the  legal  capacity  of  the  plain- 
tiffs to  sue,  under  secUon  1804,  B.  S.  1909, 
it  would  not  have  raised  an  issue  of  fact 
as  to  plaintiffs'  legal  capacity  to  sue.  Under 
the  pleadings  neither  in  the  trial  court  nor 
In  this  court  has  the  legal  capacity  of  the 
plaintiffs  to  sue  been  properly  challenged 
by  the  defendants.  The  defendants  having 
filed  an  answer  denying  the  allegations  of 
plaintiffs'  petition,  the  plaintiffs  were  put 
to  the  proof  of  the  constituent  facts  of  their 
cause  of  action. 

[1,  2]  In  order  to  recover  in  actions  of 
this  kind,  the  plaintiff  must  allege  and  prove 
the  existence  of  his  right,  and  also  must 
aflirm;itlvely  show  that  defendant's  acts 
sought  to  be  restrained  will  be  in  violation 
thereof;  in  other  words,  he  must  show  that 
a  legal  injury  is  about  to  be  inflicted  upon 
bis  property  rights.  So  that  evidence  of  the 
existence  of  a  right  violated  or  threatened 
to  be  violated  is  a  prerequisite  to  the  grant- 
ing of  an  injunction.  And  where  it  is  clear 
that  the  plaintiff  does  not  have  the  right 
that  he  claims,  he  is  not  entitled  to  an  in- 
junction, either  temporary  or  perpetual,  to 
prevent  a  violation  of  such  supposed  right. 
22  Cyc.  749.  Nor  is  it  necessary,  in  or- 
der to  authorize  a  court  of  equity  to  exer- 
cise its  Jurisdiction,  that  the  wrong  should 
actually  have  been  consummated;  such  in- 
junction may  be  obtained  to  prevent  an. Ir- 
reparable injury  upon  a  proper  showing, 
eveu  though  no  such  Injury  has  yet  occurred. 
If  such  injury  is  threatened  or  Impending 
to  property  or  property  rights,  an  injunc- 
tion will  be  granted.  It  is  further  neces- 
sary in  such  cases  that  the  petition  must 
allege  facts  which  clearly  show  that  the 
plaintiff  will  sustain  injury  because  of  the 
acts  complained  of.  It  is  not  sufficient  to 
merely  allege  injury  without  stating  the  facts, 
and,  where  the  injuries  are  alleged  to  be  ir- 
r^arable.  It  must  be  shown  In  the  petition 
In  what  respects  they  are  Irreparable;  the 
facts  must  be  stated  so  the  court  can  de- 
termine the  nature  of  the  injury.  McKlnzle 
V.  Mathews,  69  Mo.  99;  Schuster  r.  Myers, 
148  Mo.  422,  60  a  W.  103. 


[3]  It  has  been  held  that  a  court  of  equity 
may  restrain  public  officers,  school  boards, 
and  municipalities,  when  they  are  acting 
Illegally  or  without  authority  and  in  breach 
of  trust,  and  thereby  causing  irreparable  in- 
Jury.  Our  statute  has  provided  that  the 
remedy  by  writ  of  injunction  shall  exist  in 
cases  where  an  irreparable  Injury  to  real 
or  persona]  property  is  threatened  and  to 
prevent  the  doing  of  any  legal  wrong  what- 
ever when  in  the  opinion  of  the  court  an  . 
adequate  remedy  cannot  be  afforded  by  an 
action  for  damages.  'Section  2534,  R.  S. 
1909.  The  right  of  taxpaylng  citizens  to 
resort  to  equity  to  restrain  municipal  cor- 
porations or  their  officers  from  transcending 
their  lawful  powers  or  violating  their  legal 
duties  in  any  mode  which  will  injuriously 
affect  the  taxpayer,  such  as  making  an  un- 
authorized appropriation  of  the  corporate 
funds  or  an  Illegal  or  wrongful  disposition 
of  the  corporate  property,  is  unquestioned. 
Dillon  on  Mun.  C!orp.  {  914.  The  right  of 
resident  taxpayers  to  Invoke  the  interposi- 
tion of  a  court  of  equity  to  prevent  an  illegal 
disposition  of  the  moneys  of  a  county,  or  the 
illegal  creation  of  a  debt  which  they  in  com- 
mon with  other  property  holders  of  the  coun- 
ty may  be  otherwise  compelled  to  pay,  is 
also  well  settled.  Crampton  v.  Zabrlskle,  101 
U.  S.  601,  25  L.  Ed.  1070.  Our  own  Supreme 
Court,  in  the  case  of  Newmeyer  v.  Railroad, 
52  Mo.  81,  14  Am.  Bep.  894,  held  that 
taxpayers  can  file  bills  in  equity  annul- 
ling illegal  acts  of  county  courts  when  such 
acts  would  increase  their  burdens  of  taxa- 
tion; that  in  such  cases  the  injury  Is  a  pri- 
vate one  to  the  taxpayers,  and  they  are  the 
sufferers  rather  than  the  public  and  are  a 
class  specially  damaged  by  such  unlawful 
acts  which  would  Increase  the  burden  of 
taxation  upon  their  property.  They  there- 
fore have  a  special  interest  In  the  subject- 
matter  of  such  suit  distinct  from  the  general 
public  and  can  maintain  an  action  for  the 
injury. 

In  this  case  the  record  shows  that  the 
plaintiffs  wholly  failed  at  the  trial  to  offer 
evidence  in  any  way  sustaining  the  facts 
constituting  their  cause  of  action  and  that 
they  were  about  to  sustain  irreparable  In- 
Jury.  Their  evidence,  it  is  true,  tended  to 
show  that  one  of  them  was  a  resident  of  the 
school  district  and  that  he  voted  at  the  spe- 
cial school  election.  No  evidence  whatever 
was  offered  showing  or  tending  to  show  that 
the  plaintiffs  or  either  of  them  was  a  tax- 
payer of  the  school  district,  or  had  a  child 
or  children  of  school  age,  or  that  the  re- 
moval of  the  schoolhouse  would  be  more  or 
less  convenient  to  them,  or  that  any  school 
moneys  had  been  expended  or  was  proposed 
or  threatened  to  be  expended  for  the  pur- 
pose of  moving  the  schoolbouse  to  a  new  site. 
On  the  contrary,  It  appeared  that  the  site 
was  given,  and  that  one  French,  a  resident 
of  the  district,  agreed  to  move  the  school- 
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house  at  his  own  expense.  There  was  also 
no  eviSence  showing  that  the  two  directors 
by  any  official  act  had  taken  any  steps  what- 
ever, or  were  threatening  to  take  any  steps, 
to  move  the  schoolhouse  at  the  time  the  in- 
junction was  procured.  The  plaintiffs  intro- 
duced both  of  such  directors  as  their  wit- 
nesses. The  evidence  showed  that  no  rec- 
ord was  made  by  the  clerk  of  the  special 
election  to  move  the  schoolhouse  for  the  rea- 
son such  removal  was  deemed  illegal.  The 
defendant  Cadwell  did  testify  that  he  helped 
to  survey  the  acre  of  ground,  and  that  the 
acre  had  been  cleared  off,  but  that  they  did 
not  intend  to  move  the  schoolhouse  under 
the  illegal  election.  The  defendant  Joiner 
stated  that  it  was  not  their  purpose  to  lo- 
cate the  schoolhouse  on  the  new  site ;  that 
when  they  found  the  election  was  illegal  they 
abandoned  the  idea,  and  nothing  was  there- 
after done  towards  moving  the  schoolhouse 
at  any  time. 

The  trial  court — as  showing  the  theory 
upon  which  the  case  was  tried  and  the 
Judgment  rendered — gave  upon  its  own  mo- 
tion the  following  declaration  of  law  for  the 
plaintiffs:  "The  court  declares  that  the  tes- 
timony in  this  case  is  sufficient  to  show  an 
interest  on  the  part  of  some  of  the  plain- 
tiffs in  the  case  sufficient  to  maintain  this 
action.  If  they  are  residents  of  the  dis- 
trict, that  fact  alone  would  be  sufficient  to 
give  them  an  Interest  in  the  location  of  the 
schoolhouse  to  maintain  an  Injunction,  and 
the  evidence  in  this  case  shows  that  the 
plaintiff  Oldham  was  a  resident  of  the  dis- 
trict, and  also  that  he  participated  In  the 
election  held  by  the  people  of  the  district  to 
determine  the  location  of  the  schoolhouse, 
and  this  testimony  is  sufficient  to  authorize 
an  inference  by  the  court  that  he  was  not 
only  a  resident  of  the  district  but  also  a 
legal  yo*ter  in  said  district" 

[4,  S]  This  seems  to  be  a  misapprehension 
of  the  law,  as  this  is  not  an  action  to  pro- 
tect public  rights,  but  to  prevent  a  threaten- 
ed personal  injury.  In  such  case.  It  is  not 
sufficient  to  sustAin  the  action  that  the  plain- 
tiffs should  show  that  they  were  residents 
of  the  school  district;  they  must  also  show 
that  they  were  taxpayers.  An  injuuction 
will  not  lie  to  restj'ain  improper  or  unlaw- 
ful conduct  on  the  part  of  public  officers  at 
the  suit  of  a  resident  of  the  county  merely. 
It  must  be  averred  and  shown  that  he  is  also 
a  citizen  and  taxpayer,  and  that  he  will  be 
greatjy  and  Irreparably  injured  by  the  acta 
which  he  seeks  to  enjoin.  Caruthers  v.  Har- 
nett, 67  Tex.  127,  2  S.  W.  523.  The  plain- 
tiffs in  this  case  failed  to  show  any  injury 
to  themselves  as  charged  in  the  petition. 
The  petition  by  a  taxpayer  praying  that  the 
disbursement  of  taxes  be  enjoined  because 
illegally  levied  must  state  the  amount  of 
taxes  paid  by  him,  and  to  entitle  him  to  re- 
lief he  must  offer  proof  of  substantial  and 


serious  damages,  and  not  of  a  mere  technical 
and  inconsequential  injory.  Robins  v.  Lath- 
am, 134  Mo.  466,  36  S.  W.  33;  Fugate  v. 
McManama,  60  Mo.  App.  39.  In  the  absence 
of  proof  that  the  plaintiffs  as  taxpayers 
would  suffer  Irreparable  injury  by  reason  of 
the  illegal  appropriation  of  the  school  mon- 
eys of  the  district,  the  petition  cannot  be 
sustained.  Davis  v.  Hartwig,  195  Mo.  loc. 
cit  399,  94  S.  W.  507.  An  injunction  will 
not  lie  to  question  improper  or  unlawful 
conduct  on  the  part  of  a  public  officer  at  the 
suit  of  a  resident  of  a  county  merely;  it 
must  be  averred  and  shown  that  he  (the 
complainant)  is  also  a  citizen  and  taxpayer,, 
and  that  he  will  be  greatly  and  irreparably 
injured  by  tjie  act  which  he  seeks  to  enjoin. 
Spelling  on  Extra.  Rems.  (2d  Ed.)  |  614,  p. 
5()9.  The  authorities  of  a  school  district  will 
not  t>e  enjoined  from  moving  the  schoolhouse 
to  another  site  where  plaintiff  does  not  show 
he  will  sustain  any  special  or  pecuniary  in- 
Jury  different  from  that  of  the  public.  High 
on  Injunctions,  voL  2  (4th  Ed.)  f  1263,  p. 
1280. 

[I]  The  allegation  in  plaintiffs'  petition 
that  they  were  resident  taxpayers  of  the 
school  district  and  that  the  moneys  of  the 
district  were  about  to  be  illegally  appropriat- 
ed by  the  acts  of  the  school  directors  would, 
if  true,  show  tliat  they  bad  a  special  inter- 
est in  the  subject-matter  of  the  suit  and 
were  entitled  to  be  protected  by  the  court. 
The  averment  was  a  substantial  one  and 
was  a  constituent  fact  In  the  cause  of  action 
as  stated  in  their  petition,  and,  like  the 
other  essential  allegations  of  the  petition, 
was  put  in  issue  by  the  general  denial.  Plain- 
tiffs, having  wholly  failed  to  prove  the  sub- 
stantial facts  constituting  their  cause  of 
action,  were  not  entitled  to  the  perpetual 
injunction. 

It  is  therefore  ordered  that  the  Judgment 
be  reversed,  and  the  cause  remanded. 

GRAT,  X,  concurs.    COX,  J.,  dissents. 


GOODE  V.  CENTRA!/  COAL  &  COKB  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  25,  1912.) 

1.  Trial   (§  139*)— Pbovinck  of  Jtjby— Rjt- 
JECTINO  Evidence. 

Evidence  may  be  rejected  by  the  court  as 
unworthy  of  belief  onljr  when  opposed  to  the 
plain,  undisputed  physical  facts;  and  when 
they  are  disputable  it  must  go  to  the  triers  of 
fact. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
DiK.  a  332,  333,  338-4J41,  365;  Dec  Dig.  i 
139.*) 

2.  PUEABIHO  (I  433*)— CONVOBIOTT  TO  P1.KAO- 

iNGB  AND  Evidence. 

In  an  action  for  a  miner's  death,  in  which 
it  was  claimed  that  decedent  assumed  the  risk, 
because  the  rock  fall  occurred  over  his  plare 
of  work,  which  be  was  bound  to  make  Bafe, 
allegations  of  the  petition  that  defendant  negU- 
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gently  permitted  the  entr^  "at  or  near  the 
point  where  defendant  directed  decedent  to 
work  to  be  dangerous,  when  considered  with 
other  allegations  that  decedent,  when  the  rock 
fell  on  him,  had  left  the  place  of  work  and  gone 
westward,  near  the  west  wall  of  the  entry,  to 
eat,  were  sufficient,  in  absence  of  demurrer  or 
motion,  to  austain  a  judgment  for  plaintiff,  bas- 
ed on  proof  that  the  rock  fall  did  not  occur  di- 
rectly over  Uke  v^me*  wher*  decedent  had  been 
working. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  if  1451-1477;    Dec.  Dig.  |  433.*] 

&   PUCADING    ((    84*)— CiONSTBDCTIOH. 

A  pleading  must  be  read  as  a  whole. 
[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  U  66-75;   Dec.  Dig.  8  34.*j 

4.  Pu:ADiNa    (I    34*)— Objections    Aiteb 

Judgment. 

When  first  attacked  after  judgment,  a 
pleading  should  be  construed  favorably  to  the 
pleader,  and  all  doubts  resolved  in  his  favor. 

[Ed.  Note. — For  other  cases,  aee  Pleading, 
Cent  Dig.  iS  66-75;  Dec.  Dig.  |  84.*] 

0.  DBL4TH  (§  14*)— Masteb's  Ljabilitt  — Nich 

UGENCE. 

The  cause  of  action  accruing  to  the  wife 
for  her  husband's  death  while  in  defendant's 
employment  must  be  grounded  on  defendant's 
negligpnce  in  performing  or  omitting  some  duty 
it  owed  to  decedent 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  (  16;  Dec  Dig.  |  14.*] 

6.  Masteb  and  Sbbvant  (i  124*)  —  Inspbo- 

TION. 

Rev.  St  1909,  {  8447,  requiring  a  dally 
inspection  of  the  coal  mines  generating  explos- 
ive gas,  in  which  men  are  employed,  does  not 
require  daily  Inspection  of  mines  not  generat- 
ing explosive  gases. 

[Ed.  Note.— For  other  rases,  see  Master  and 
Servant  Cent  Dig.  K  235-242;  Dec.  Dig.  f 
124.*] 

7.  Master  and  Sebvant  (|i  101,  102*)— Sate 

PUkCE   TO    WOBK. 

An  employer  is  required  to  exercise  rea- 
sonable care  to  provide  his  servants  with  a 
reasonab^  safe  place  of  work. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  135.  171,  172,  178,  179, 
180-184,  192;   Dec  Dig.  {{  101,  102.*] 

8.  Masteb  and  Sbbvant  ({  286*)— Injubibs 
— JuBY  Question— Negligence. 

What  constitutes  reasonable  care  by  an 
employer  generally  depends  on  the  particular 
circumstances;  and  if  they  afford  room  for 
reasonable  difference  of  opinion  the  Issue  of 
negligence  is  for  the  jury. 

[Ed.  Note. — For  other  rases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001,  1006,  1010-1050; 
Dec.  Dig.  §  286.*] 

9.  Masteb  and  Sbbvant  (I  124*)— Masteb's 
DoTT— Inspect  a  Place  of  Wobk. 

A  coal  mine  owner  was  bound  to  inspect 
the  mine  roof  at  reasonable  intervals,  and,  on 
discovering  an  insecure  rock,  to  remove  it  for 
the  protection  of  workmen  required  to  be 
near  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;  Dec  Dig.  { 
124.*] 

10.  TniAL  (g  253*)— In8TBUCTion»— Ionobing 
Issues. 

An  instruction,  in  an  action  for  a  coal 
miner's  death  by  a  rock  fall,  that  the  sole  ques- 
tion was  whether  decedent  was  killed  while 
working  at  his  place  of  work,  and  if  he  was 
killed  in  a  part  of  the  mine  which  was  not  his 
working  place  the  jury  should  find  for  plaintiff, 
was   inapplicable,   as   ignoring   the   question  of 


whether  the  dangerous  charactsr  of  the  work 
would  have  been  discoverable  by  the  employer 
in  the  exercise  of  ordinary  care,  and  whether 
it  did  exercise  ordinary  care  to  discover  it 

[E5d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  613-623;   Dec  Dig.  |  253.*] 

11.  Masteb  and  Servant  (§  265*)— Injuries 
TO  Sebvani— Res  Ipsa  Loquitur  Doctrine. 

The  fact  that  a  rock  fell  upon  a  coal  miner 
was  not  sufficient  proof  of  negligence  by  the 
mineowner  in  not  inspecting  the  roof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-906,  956;  Dec  Dig. 

12.  Master  and  Sebvant  (i  266*)— Negli- 
gence. 

One  suing  for  a  coal  miner's  death  must 
show  that  the  rock  wluch  fell  on  him  should 
have  been  discovered,  by  the  exercise  of  rea- 
sonable care  by  the  employer,  in  time  to  have 
prevented  the  injury. 

[£^.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  877-908,  965;  Dec  Dig. 
I  265.*] 
18.  Trial   ({  296*)— iNBiBucnONS-CuRB  by 

Other  Instructions. 

An  erroneous  instruction,  which  directed  a 
verdict  on  the  hypothesis  stated,  was  not  cured 
by  contrary  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.^ll  706-713,  715,  716.  718;    Dec  Dig.  J 

14.  Death    (I  93*)  —  Damaobs  —  Punitive 

Dauagbs. 

Rev.  St  1906,  I  6427,  providing  that  the 
jury,  in  an  action  for  a  wrongful  death,  may 
give  such  damages  as  they  deem  fair,  with  ref- 
erence to  the  injuries  resulting  to  the  surviving 
parties,  and  "also  having  regard  to  the  mul- 
cting or  aggravating  (urcumstances"  attend- 
ing such  wrongful  act  does  not  authorize  the 
award  of  punitive  damages,  except  where  the 
injury  was  wanton  or  reckless,  so  that  they 
would  be  otherwise  allowable. 

TEd.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  $  98:   Dec  Dig.  |  93.*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty ;   Nat  M.  Shelton,  Judge. 

Action  by  Catherine  Goode  against  the 
Central  Coal  ft  Coke  Company.  E^om  n 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

B.  R.  Dysart  and  Walter  C.  Goodson,  both 
of  Macon  (Massey  Holmes,  of  Kansas  City, 
of  counsel),  for  appellant.  Dan  R.  Hughes, 
of  Macon,  and  Burns,  Burns  ft  Burns,  of 
Brookfleld,  for  respondent. 

JOHNSON,  J.  Plaintiff's  husband,  a  coal 
miner  employed  by  defendant  In  one  of  its 
mines  in  Macon  county,  was  killed  in  the 
mine  by  a  large  rock,  which  fell  from  the 
roof  of  an  entry,  and,  claiming  that  his 
death  was  caused  by  negligence  of  defend- 
ant, plaintiff  brought  this  action  within  si.^ 
months  after  the  death  of  her  husband  to 
recover  the  damages  sustained  by  her  in  con- 
sequence of  the  alleged  negligence. 

The  pleaded  cause  of  action  is  founded 
on  section  5426,  Rev.  Stat.  1909,  and  the 
damages  claimed  are  those  allowed  in  section 
.5427.  The  answer,  in  addition  to  a  general 
denial,  contains  pleas  of  assumed  risk  and 
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contribntory  negligence.  Plaintiff  prevailed 
In  the  circuit  court,  where  she  recovered  a 
Judgment  of  $5,000. 

The  husband  of  plaintiff,  in  company  with 
other  miners,  was  engaged  In  the  work  of 
"drawing  pillars."  In  the  preceding  stages 
of  the  work  in  that  part  of  the  mine,  the 
coal  bad  been  removed  from  entries  and 
rooms,  and  thick  pillars  or  walls  of  coal  liad 
been  left  standing,  for  the  purpose,  in  part, 
of  supporting  the  roof.  Afterward  these 
pillars  were  removed  to  obtain  the  coal  in 
them.  Plaintiff  and  his  fellow  servants  had 
been  working  eight  days  mining  the  coal  in 
one  of  such  pillars,  and  Just  before  the  event 
in  controversy  had  been  loading  coal  loosen- 
ed by  blasts  from  the  pillar  into  tram  cars. 

The  parties  agree  that  it  was  the  duty  of 
miners  thus  employed  to  attend  to  the  safety 
of  the  place  in  which  they  were  working; 
and  the  great  weight  of  the  evidence  is  to 
the  effect  that  defendant  owed  such  miners 
the  duty  of  reasonable  care  to  keep  all  other 
places,  such  as  entries  and  the  like,  in  a  rea- 
sonably safe  condition.  The  death  of  plain- 
tiff's husband  occurred  at  the  noon  hour, 
while  he  and  his  companions  were  at  lunch. 
According  to  the  evidence  of  plaintiff,  the 
men  had  withdrawn  from  the  place  of  their 
work  to  a  place,  perhaps,  20  feet  distant 
therefrom  and  tn  the  entry,  and  were  seat- 
ed eating  their  lunches,  wliich  they  liad 
brought  with  them,  when  a  rock,  12  or  15 
feet  long,  four  feet  wide,  and  2  or  3  feet 
thick,  fell  from  the  roof,  killing  the  husband 
of  plaintiff. 

The  main  dispute  in  the  evidence  is  over 
the  fact  of  the  position  of  this  rock  before 
its  fall.  If,  as  witnesses  for  plaintiff  Insist, 
the  rock  was  not  over  the  place  where  the 
men  were  at  work  before  noon,  there  is  sub- 
stantial support  in  the  evidence  for  the  con- 
clusion that  it  was  in  a  part  of  the  roof  un- 
der the  direct  supervision  and  control  of  de- 
fendant ;  but  if,  on  the  other  hand,  the  rock 
was  over  the  place  where  the  men  were 
working  plaintiff  cannot  recover,  since  the 
death  of  her  husband  should  be  ascribed  to 
his  own  negligence  in  falling  to  perform  one 
of  the  tasks  of  his  employment. 

[1]  Without  going  into  details,  we  content 
ourselves  with  the  declaration  that  the  con- 
tention of  each  disputant  finds  substantial 
support  in  the  evidence.  Counsel  for  defend- 
ant lay  great  stress  on  the  testimony  of  cer- 
tain witnesses,  among  them  the  state  mine 
lnsi)ector  who  examined  the  place  after  the 
casualty,  and  who  stated  that  the  stain  of 
blood  and  brains  left  on  the  floor  showed 
that  the  place  of  the  killing  was  less  than 
five  feet  from  the  pillar,  and  therefore  was 
under  the  part  of  the  roof  which  the  miners 
at  work  on  the  pillar  were  bound  to  keep 
in  a  safe  condition.  Opposed  to  this  testi- 
mony is  that  of  fellow  workmen  of  the  de- 
ceased, who  assert  that  they  and  the  deceas- 
ed were  seated  from  15  to  25  feet  from  the 


pillar,  and  describe  the  fallen  rock  as  being 
in  a  place  where  it  could  not  have  been,  had 
it  fallen  from  a  position  in  the  part  of  the 
roof  that  was  under  the  control  of  the  de- 
ceased and  his  fellow  laborers.  To  hold,  as 
counsel  for  defendant  insist  we  should,  that 
the  evidence  of  plaintiff  is  opposed  to  the 
plain  physical  facts  of  the  situation  wonld 
require  us  to  give  conclusive  effect  to  the  tes- 
timony of  defendant's  witnesses  descriptive 
of  such  facta,  and  to  reject  as  unworthy  of 
beUef  the  contradictory  testimony  of  unim- 
peached  witnesses,  who  give  a  vitally  different 
description  of  them.  It  is  only  where  the  tes- 
timony of  witnesses  la  opposed  to  the  plain, 
undisputed  and  indisputable  physical  facts  of 
the  occurrence  in  question  that  it  will  be  re- 
jected by  the  court  as  unworthy  of  belief. 
Where  the  physical  facts  are  disputed  and 
disputable,  audi  controversy  must  go  to  the 
triers  of  fact  as  one  of  the  iraues  for  them  to 
decide.  In  the  present  case  the  question  of 
whether  the  rock  was  over  the  place  where 
the  men  had  been  at  work,  or  was  in  another 
place  from  15  to  25  feet  distant  therefrom, 
was  a  question  of  fact  for  the  Jury  to  deter- 
mine. The  learned  trial  Judge  committed  no 
error  in  sending  this  issue  to  the  Jury. 

[2]  It  is  argued  by  counsel  for  defendant 
that  the  petition  is  so  fatally  defective  it 
will  not  support  the  Judgment,  and  our  at- 
tention is  called  to  the  allegation  "that  the 
defendant  and  its  officers  and  agents  careless- 
ly and  negligently  left  and  permitted  the 
said  entry  in  said  mine  at  and  near  the  point 
where  defendant  »  «  •  directed  the  said 
James  V.  Goode  to  work  *  *  *  to  be  unsafe 
and  dangerous,"  etc.  Counsel  say  that  in  this 
allegation  plaintiff  has  pleaded  herself  out 
of  court,  since  she  expressly  states  that  the 
unsafe  place  was  the  place  where  the  de- 
ceased was  required  to  work,  and  the  proof 
shows  that  it  was  his  own  duty  to  keep  that 
place  safe.  The  well-known  rule  is  invoked 
that  a  plaintiff  will  not  be  allowed  to  plead 
one  cause  and  recover  on  another,  especially 
on  one  contradictory  of  that  pleaded. 

[1, 4]  A  safiicient  answer  to  this  argument 
is  found  in  other  parts  of  the  petition,  wbicb 
explain   and    give   definite   meaning   to    tbe 
expression  "at  and  near."    These  allegations 
are  to  the  effect  that  the  deceased  had  left 
his  working  place  and  had  gone  "westward 
to  or  near  the  west  wall  of  said  main  entry, 
for  the  purpose  of  eating  his  lunch,"  etc. 
This  position  coincides  with  the  position  tbe 
witnesses  for  plaintiff  say  the  deceased  oc- 
cupied at  the  time  of  his  death.    There  is  no 
substantial  variance  between  allegation  ana 
proof.      The    petition    must    be    read    as     a 
whole,  and,  since  it  was  not  attacked  until 
after  Judgment,  should  be  scanned  with,    a 
friendly  eye,  and  all  doubts  resolved  in    fa- 
vor of  the  pleader.     If  defendant  thoagiit 
the  two  allegations  to  which  we  have    re- 
ferred   were    inconsistent   or   uncertain,     lie 
had  his  remedy,  which,  as  to  all  bat  Catal 
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defects,  mnst  be  invoked  before  answer.  A 
liberal  Interpretation  of  tlie  petition  brings 
it  into  harmony  with  the  Judgment;  and 
therefore  the  objeetion  of  defendant  to  its 
sufficiency  to  support  the  Judgment  is  over- 
ruled. 

[S]  Further,  It  is  argued  by  defendant 
that  the  demurrer  to  the  evidence  of  plain- 
tiff should  have  been  given,  for  the  reason 
that  no  proof  was  adduced  tending  to  show 
that  an  inspection  of  the  rock  by  defendant 
before  its  fall  would  have  disclosed  the  fact 
that  it  was  unsafe  and  likely  to  fall.  The 
cause  of  action,  if  Aaj,  inuring  to  plalntui 
of  necessity  must  be  grounded  on  negligence 
of  defendant  in  the  performance  of,  or  In 
the  omission  to  perform,  some  duty  it  owed 
its  servant 

[1,7]  Since  the  petition  does  not  allege, 
and  the  proof  does  not  show,  that  this  mine 
was  one  "generating  explosive  gas,"  the  du- 
ty of  defendant  towards  its  servant  was  not 
measured  by  the  provisions  of  section  8447, 
Kev.  Stat  1909,  which  require  daily  inspec- 
tion of  mines  "generating  explosive  gas  In 
which  men  are  employed."  Timson  v.  Coal 
Co.,  220  Mo.  580,  119  S.  W.  565.  The  duty 
of  defendant  was  defined  by  the  general 
mie,  requiring  a  master  to  exercise  reason- 
able care  to  provide  his  servant  a  reasonably 
safe  place  in  which  to  work. 

[8, 1]  Just  what  is  reasonable  care  In  a 
given  case  is  a  question  generally  to  be  solv- 
ed in  the  light  of  the  peculiar  facts  and  cir- 
cnmstances  of  the  case;  and  where  they  af- 
ford room  for  a  reasonable  dUference  of 
opinion  about  the  characterization  of  the  act 
alleged  to  have  been  negligent  the  issue  of 
negligence  or  no  negligence  becomes  one  of 
fact  for  the  Jury  to  determine.  The  duty  of 
defendant  towards  its  servant  called  for  the 
exercise  of  reasonable  care  to  discover  dan- 
gerous d^ects  In  the  entry  roof  In  question 
and  to  rectify  snch  defects.  That  is  to  say, 
defendant  was  duty  bound  to  inspect  the 
roof  at  reasonable  interrala,  and.  on  dis- 
covering the  presence  of  an  insecure  rock  or 
other  material,  to  remove  such  menace  to 
the  safety  of  its  servants  whose  service  com- 
pelled them  to  use  the  entry.  There  Is  evi- 
dence tending  to  show  that  defendant  did  not 
Inspect  the  rock  at  reasonable  intervals,  and 
to  support  a  reasonable  inference  that,  ow- 
ing to  its  size,  form,  weight,  position  in  the 
roof,  and  the  character  of  its  surroundings, 
H  reasonable  inspection  would  have  disclos- 
ed the  danger  of  allowing  the  rock  to  remain 
in  Its  overhead  position.  We  think  the  evi- 
dence of  plaintiff  sustains  the  charge  of  neg- 
ligence and  tends  to  show  that  such  negli- 
gence was  the  proximate  cause  of  her  bus- 
band's  death.  The  demurrer  to  the  evidence 
was  properly  overruled. 

Hi]  We  find  prejudicial  error  in  the  in- 
stmctlons  given  at  the  request  of  plaintiff. 
One  of  the  Instructions  is  as  follows :  "The 
Jury  are  Instructed  that  the  sole  question  in 
this  case  for  the  Jury  to  determlue  is  as  to 


whether  or  not  the  deceased,  James  V. 
Ooode,  came  to  his  death  while  at  work  in 
his  working  place;  and  if  the  Jury  believe 
and  find  from  the  evidence  that  the  deceased 
was  killed  by  a  rock  falling  from  the  roof 
of  the  entry  in  a  part  of  the  mine  that  was 
not  his  working  place,  while  In  the  exercise 
of  due  care,  then  It  will  be  your  dntj  to  tind 
for  the  plaintiff." 

[11,12]  It  wUl  he  noticed  that  in  this  in- 
struction, which  assumes  to  cover  the  whole 
case  and  to  direct  a  verdict,  the  Jury  were 
required  to  find  for  plaintiff  on  the  sole  hy- 
pothesis that  her  husband  was  killed  by  a 
rock  falling  from  the  roof  of  the  entry  at  a 
place  that  was  not  his  working  place,  with- 
out reference  to  the  issues  of  whether  or  not 
the  dangerous  character  of  the  ro<^  would 
have  been  discoverable  to  an  ordinarily  care- 
ful and  prudent  master,  in  the  exercise  of 
due  care  towards  his  servant,  and  whether 
or  not  defendant  did  employ  due  care  in  the 
discharge  of  Its  duty  of  mastership.  The 
fact  that  the  rock  fell,  of  itself,  was  not  Sfuf- 
flcient  proof  of  negligence.  Wojtylak  v.  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506.  The  burden 
was  on  plaintiff  to  satisfy  the  Jury  that  the 
rock  not  only  was  in  a  dangerous  condition, 
but  that  such  condition  would  have  been 
discovered  by  defendant,  had  reasonable 
care  been  exercised  in  time  to  have  prevent- 
ed the  injury.  The  instruction  under  con- 
sideration ignored  that  burden  and  lessened 
the  load  the  law  required  plaintiff  to  carry 
to  the  end  of  the  case. 

[13]  The  error  cannot  be  deemed  cured  by 
the  other  instructions  given  at  the  instance 
of  plaintiff.  Assuming  to  cover  the  whole 
case  and  directing  a  verdict,  the  instruction 
offered  a  hypothesis  which  the  Jury  might 
select  to  the  exclusion  of  all  others;  conse- 
quently such  other  hypotheses  should  not  be 
regarded  as  curative,  but  as  contradictory, 
of  that  we  pronounce  erroneous  and  harm- 
ful. 

[14]  In  view  of  the  possibility  of  a  re- 
trial of  the  case,  we  deem  it  necessary  to 
say  that,  since  the  case  involves  no  issues  of 
malice,  wantonness,  or  recklessness,  but  is 
merely  an  action  for  negligence,  the  instruc- 
tion on  the  measure  of  damages  should  not 
present  any  Issue  of  "mitigating  or  aggravat- 
ing circumstances."  These  words,  as  used 
In  the  statute  (section  6427,  Kev.  Stat  li)U9), 
are  Intended  to  apply  only  to  cases  in  which 
It  would  be  proper  to  allow  punitive  dam- 
ages, and  have  no  application  to  other  cases 
grounded  in  tort  Boyd  v.  Railroad,  236  Mo. 
64,  139  8.  W.  661;  Barth  v.  Railway,  142 
Mo.  535,  44  8.  W.  778;  Morgan  v.  Durfee, 
69  Mo.  469,  33  Am.  Rep.  508;  Nichols  v. 
Winfrey,  79  Mo.  544. 

The  court  say,  in  Barth  ▼.  Railway,  su- 
pra: "It  is  now  the  settled  rule  of  deci- 
sion in  this  court  that  where  there  is  neither 
allegation  of  malice,  wickedness,  or  wanton- 
ness, in  the  tort  complained  of,  nor  evidence 
of  any  aggravating  circumstances,  It  Is  im- 
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proper  In  the  instruction  to  Include  tne 
words  'having  due  regard  to  the  mitigating 
■or  aggravating  circumstances.'  These  words 
are  only  proper  in  a  case  In  which  punitive 
damages  or  smart  money  may  be  allow^. 
Stoher  v.  Railroad,  91  Mo.  509  14  S.  W.  38UJ ; 
I'arsoDS  v.  Railroad,  94  Mo.  286  16  S.  W. 
464]." 

Our  decision  in  Ogan  r.  Railroad,  142  Mo. 
App.  248,  128  S.  W.  191,  relied  on  by  plain- 
tiff, Is  not  In  conflict  with  this  ruling. 

The  Judgment  is  reversed,  and  the  cause 
remanded.     All  concur. 


CROWLEY  V.  CROWLBT. 

<EanBa8    City    Court   of   Appeals.      Missouri. 

Nov.  11,  1912.     Rehearing  Denied 

Dec  9,  1912.) 

1.  Husband  and  Wins   (|  144*)— SKPAaAra 
Pbopebtt— Rents. 

Rev.  St.  1909,  f  8309,  provides  that  all 
the  Income,  increase,  and  profits  from  a  mar- 
ried woman's  real  estate  shall  remain  her  sep- 
arate property,  and  not  be  liable  for  her  hus- 
band's debts,  unless  reduced  to  his  possession 
with  her  express  consent,  provided  that  it 
shall  not  be  deemed  to  have  been  reduced  to 
the  husband's  possession  by  his  use  and  care 
thereof,  unless  by  the  terms  of  said  assent 
in  writing  full  authority  be  given  by  the  wife 
to  the  husband  to  dispose  of  the  same  for  his 
own  use,  but  such  property  shall  be  subject 
to  execution  for  any  liability  of  her  husband 
created  for  necessaries  for  the  wife  or  family. 
Held,  that  where  a  husband  and  wife  lived  to- 
gether peaceably  for  a  number  of  years  on  a 
farm  belonging  to  the  wife,  without  any 
thought  of  the  existence  of  the  relation  of 
debtor  and  creditor,  and  the  farm  rents  were 
collected  and  disposed  of  by  the  husband  with- 
out the  wife's  written  consent,  he  supporting 
and  providing  for  the  family,  she  cannot  re- 
cover against  his  estate  for  such  rent  collect- 
ed, on  the  ground  that  she  never  gave  her 
written  consent  to  his  use  thereof. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §S  645-653;  Dec.  Dig. 
i  144.  •] 

2.  Statutes  (f  188*)— Cohbtbuction. 

The  plain  terms  of  a  statute  cannot  be 
frittered  away  by  refined  reasoning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {§  266,  267,  278;   Dec.  Dig.  |  1S8.*] 

3.  SxATtTKs  (I  174*)— Oonstbuction  — Un- 

BEASONAIILE    CONSTRUCTION. 

A  construction  should  not  be  entertained 
which  would  attribute  to  the  Legislature  an 
intention  to  apply  the  statute  to  an  impossible 
situation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §254;  Dec.  Dig.  §  174.*] 

4.  Husband  and  Wife  (J  39*)— Contbacts. 

A  wife  may  now  contract  with  her  hus- 
band  as  if  sole. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |f  220,  221;  Dec.  Dig. 
!  39.*] 

5.  Tenancy  in  Common  (5  28* )— Rents. 

One  cotenant,  who  rents  the  land  and  col- 
Icfts  the  rent,  will  be  liable  therefor  to  the 
olhiT  nitcnant. 

(Kil.  Note. — For  other  cases,  see  Tenancy  in 
Ci.ii.mon,  Cent  Dig.  §§  76-88;  Dec.  Dig.  { 
28.*] 


Appeal  from  Circuit  Court,  Hay  Ooantr; 

Francis  H.  Trimble,  Judge. 

Action  by  Zerelda  A.  Crowley  against  Gen- 
eral B.  Crowley,  administrator.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Frank  P.  Divelbiss  and  Albert  M.  Clark, 
both  of  Richmond,  for  appellant  Lavelock 
&  Kirkpatrlck,  of  Richmond,  for  respondent 

ELLISON,  J.  In  the  year  1899  David 
Crowley  and  plaintiff  were  married.  Two 
years  thereafter  he,  being  Joined  by  plaintiff, 
deeded  a  large  farm,  with  some  other  prop- 
erty, to  plaintiff's  father.  On  the  same  day 
the  father  deeded  the  property  to  plaintiff. 
Each  conveyance  was  the  usual  warranty 
deed,  and  each  for  the  expressed  considera- 
tion of  "one  dollar  and  other  valuable  con- 
siderations." David  and  plaintiff  lived  to- 
gether harmoniously  as  man  and  wife  for 
near  10  years,  when  be  died.  During  tliis 
time  the  farm  was  rented  by  David,  and  the 
rents  collected  by  him.  Just  as  it  Iiad  been 
before  he  caused  its  conveyance  to  plaintiff. 
No  objection  to  this  was  made  by  plaintiff, 
nor  was  any  claim  made  that  the  rents 
should  be  paid  over  to  her;  but  she  never 
gave  her  express  assent  in  writing  that  David 
should  collect  the  rents  for  his  own  use  and 
benefit,  which  she  claims  was  necessary  un- 
der section  8309,  R.  S.  1909,  before  ber  title 
would  be  divested.  After  David's  death 
plaintiff  presented  the  present  claim  to  the 
probate  court  against  his  estate  for  each 
year's  rent,  aggregating  $6,580.  The  probate 
judge  was  disqualified,  and  the  cause  was 
certified  to  the  circuit  court  for  trial,  as  pro- 
vided by  statute  The  Judgmoit  in  the  latter 
conrt  was  for  plaintiff. 

[1]  That  portion  of  section  8309,  B.  8. 1909, 
relied  upon  by  plaintiff,  reads  that  all  "In- 
come, Increase  and  profits"  from  a  married 
woman's  real  estate  shall  "be  and  remain 
her  separate  property  and  under  her  sole 
control,  and  sball  not  be  liable  to  be  taken 
by  any  process  of  law  for  the  debts  of  her 
husband,"  unless  it  be  reduced  to  the  pos- 
session of  the  husband  "with  the  express  as- 
sent of  his  wife:  Provided,  that  said  person- 
al property  shall  not  be  deemed  to  have  been 
reduced  to  possession  by  the  husband  by  his 
use,  occupancy,  care  or  protection  thereof,  but 
the  same  shall  remain  her  separate  property, 
unless  by  the  terms  of  said  assent,  in  writ- 
ing, full  authority  shall  have  been  given  by 
the  wife  to  the  husband  to  sell,  encumber  or 
otherwise  dispose  of  the  same  for  bis  own 
use  and  benefit,  bnt  such  property  shall  be 
subject  to  execution  for  the  payments  of  the 
debts  of  the  wife  contracted  before  or  dur- 
ing marrlai^e,  and  for  any  debt  or  liability 
of  her  husband  created  for  necessaries  for 
the  wife  or  family."  The  literal  reading  of 
the  statute  is  that  the  rents  of  a  marrlo<l 
woman's    real    estate   remain    ber   separate 


*For  otber  cases  see  same  topic  and  section  NUMBER  Id  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexa 
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property,  altfaonj^  med  and  dlspoeed  of  by 
the  husband,  nnlees  she  sball  have  expressly 
consented  ta  writing  tbat  he  might  dispose  of 
it  for  his  own  use  and  benefit  In  this  case 
plaintUTs  deceased  husband,  through  a  se- 
ries of  years,  did  use  and  dispose  of  the  rents 
and  profits  of  her  land  without  her  consent 
in  writing.  And  her  counsel,  in  effect,  says :' 
There  is  the  letter  of  the  statute,  in  which 
it  is  declared  that  her  property  has  been 
taken  from  her  without  her  consent  being 
given  in  the  only  way  the  law  will  permit 
her  to  give  it;  therefore  a  liability  has  nec- 
essarily arisen  to  compensate  her  for  Its  un- 
lawful taking.  Looking  straight  at  the  stat- 
ute, without  a  glance  to  either  side,  counsel 
is  right,  and  our  duty  would  be  done  in  di- 
recting that  the  plaintifF  liave  her  recom- 
pense. 

[2]  Bat  ought  not  tlie  reason  of  the  tiling 
to  bare  its  weight?  It  is  true  that  plain 
terms  of  a  statute  should  not  be  argued  away 
by  logic  or  reason,  for  it  Is  said  that  the  com- 
mand of  a  statute  is  reason  enough  for  those 
to  whom  it  is  addressed.  Yet  we  all  know 
that  unless  there  is  something  on  the  face  of 
tile  law  which  requires  that  reason  should  be 
excluded,  it  necessarily  must  have  Its  weight 
and  Influence  in  determining  the  meaning  of 
the  law. 

[3]  There  are  two  things  which  must  be 
admitted  In  arriving  at  a  correct  determina- 
tion of  this  controversy:  One  is  that  the 
Legislature  ought  not  to  be  said  to  bare  in- 
tended a  law  to  have  application  to  a  situa- 
tion where  it  would  not  be  possible  to  apply 
it;  and  the  other  is  that  literal  effect  cannot 
be  given  to  this  statute  In  all  instances  which 
arise  between  a  husband  and  wife  amicably 
and  Jointly  presiding  over  a  family.  It  reads 
that  the  income  from  her  real  estate  Is  her 
projierty,  and  Its  use  or  disposal  by  the  hus- 
band does  not  make  it  his ;  and  plaintiff  has 
cited  us  many  cases  where  the  husband  has 
attempted  to  convert  the  wife's  note  or  oth- 
er personalty  by  transferring  same  to  others 
without  her  express  written  consent.  In  which 
it  is  held  that  it  would  remain  hers  and 
might  be  recovered  from  the  transferee.  Mc- 
Ouire  y.  Allen,  108  Mo.  403,  18  3.  W.  282 ; 
Hurt  ▼.  Cook,  161  Mo.  416,  52  S.  W.  396; 
McKee  V.  Downing,  224  Mo.  IIS,  124  S.  W. 
7;  Egger  v.  Egger,  225  Mo.  116,  123  S.  W. 
828,  135  Am.  St  Rep.  666 ;  Moeckel  t.  Hefan, 
46  Mo.  App.  340;  Nunn  v.  Carroll,  83  Mo. 
App.  136. 

But  those  cases  do  not  present  the  situa- 
tion of  the  parties  to  this  controversy;  nor 
do  any  others  which  plaintiff  has  cited. 
Here  the  husband  and  wife  lived  together  in 
domestic  peace  and  contentment,  and  the 
rents  of  the  farm  were  collected  and  dispos- 
ed of  by  him ;  he  supporting  and  providing 
for  the  family,  with  no  thought  by  either 
of  a  debtor  and  creditor  relationship.  The 
bread  upon  the  table  may  be  made  of  the 
wheat  or  com  which  the  husband  has  got- 
ten as  rent  from  the  wife's  farm.  He  eats 
151  S.W.-88 


it,  and  thereby  uses  and  coununeB  the  "in- 
come and  profits"  of  her  land.  Must  he  have 
her  express  written  consent  in  writing? 
PlaintUTs  position  is  tbat  no  other  kind  will 
destroy  the  wife's  right  of  property.  Hus- 
band, wife,  and  family,  at  her  verbal  request, 
visit  a  neighboring  town  and  enjoy  its  en- 
tertainments. He  has  used  rent  money  of 
her  land  for  expenses,  including  that  of  him- 
self and  the  children.  Should  he  have  got- 
ten her  written  .consent  expressly  directing 
how  this  was  to  be  done?  Endless  illustra- 
tions could  be  given,  showing  the  literal 
terms  of  the  statute  cannot  be  applied  to  all 
of  the  conditions  which  do  necessarily  attend 
harmonious  marital  life. 

Authorities  in  other  states  support  this 
statement,  though  their  statutes  are  not  in 
all  re8i)ect8,  like  ours.  Most  of  them  secure 
to  the  wife  a  separate  estate,  with  its  In- 
come free  from  the  claim  of  her  husband,  in 
much  the  same  manner  ours  does.  The  only 
one  we  have  been  dted  to,  containing  a  re- 
striction practically  like  ours  on  the  mode 
of  acquisition  of  such  property  by  the  hus- 
band, is  that  at  Pennsylvania.  The  statute 
of  New  York  secured  to  the  wife,  as  her  sep- 
arate property,  her  real  estate  "and  the  rents, 
issues  and  profits  thereof,  In  the  same  man- 
ner and  with  like  effect  as  if  she  were  un- 
married, and  the  same  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts."  In  that  state,  where  the  wife 
without  objection  permitted  the  husband  to 
use  rents  of  her  real  estate  partly,  at  least, 
in  support  of  the  family,  as  if  his  own,  it 
was  held  she  could  not  afterwards  compel 
him  to  account  to  her.  Smith  v.  Smith,  125 
N.  Y.  224,  229,  26  N.  E.  269.  In  Indiana  it 
Is  held  that  where  she  is  living  In  harmony 
with  her  husband,  and  allows  him  to  use  and 
dispose  of  the  income  of  her  property,  as  dis- 
tinguished  from  the  property  Itself,  and 
thereby  encouraging  him  to  live  in  manner 
and  style  more  expensive,  she  cannot,  after 
his  death,  set  up  a  claim  thereto  and  perhaps 
impoverish  his  estate.  Brlstor  v.  Bristor,  83 
Ind.  281. 

[4]  As  stated  above,  our  statute  (section 
8309)  reads  that  the  husband's  use  and  dis- 
posal of  the  rents  and  income  of  his  wife's 
separate  property  is  required  to  be  by  her 
express  written  consent.  At  the  same  time, 
other  parts  of  the  statute  should  have  in- 
fluence In  the  construction  of  that  particular 
part  The  wife  may  now  contract  with  the 
husband  as  if  sole  (Rice  v.  Sally,  176  Mo. 
107,  75  S.  W.  398),  and  the  rents  and  Income 
from  her  separate  estate  are  liable  for  sup- 
port of  the  family  (sections  8308,  8309,  R.  S. 
1909).  If  she,  while  lirhig  amicably  with 
her  husband,  in  Joint  care  of  the  family  and 
Jointly  Interested  in  its  well-being,  foregoes 
her  privilege  of  exacting  a  contract  from 
him  to  repay  her  the  income  of  her  property, 
which  she  knows  he  Is  collecting,  and  which 
she  Is  necessarily  enjoying,  directly  or  indi- 
rectly,   should   she   be   permitted,    after   a 


Digitized  by 


Google 


514 


161  80UTHWESTBBN  BEPORTBB 


(Mo. 


long  series  of  years  of  peaceful  married  life, 
and  after  his  death,,  to  set  up  a  <daim, 
wbldi  no  limitation  could  bar,  it  would  work 
a  great  wrong.  McGlinsey's  Appeal,  14  Serg. 
ft  R.  (Pa.)  64. 

An  Iowa  statute  secures  to  the  wife  ber 
separate  property  and  its  income,  and,  like 
our  statute,  permits  her  to  maintain  an  ac- 
tion against  the  husband  who  has  taken  it 
to  himself.  Another  statute,  like  ours,  makes 
her  property  liable  for  the  support  of  the 
family.  The  Supreme  Court  of  that  state 
disallowed  ber  claim,  presented  after  his 
death,  for  using  a  part  of  tbe  money  arising 
from  the  collection  of  drafts.  After  referring 
to  these  sections  of  tbe  statute,  the  court 
said:  "These  two  sections  are  contained  in 
the  same  chapter  of  tbe  Code,  and  as  they 
relate  to  the  same  subject-matter  they  must 
be  construed  together.  Under  the  latter  sec- 
tion the  property  of  Iwth  husband  and  wife 
can  be  compulsorily  made  liable  for  the  ex- 
penses of  the  famUy  and  tbe  education  of 
tbe  children.  Without  doubt,  we  think,  the 
same  thing  may  be  accomplished  by  volun- 
tary action.  If,  therefore,  a  wife  devotes  her 
property  to  such  purposes,  or  knows  it  is 
being  done  by  her  husband,  and  makes  no 
objection,  she  does  not  thereby  become  the 
(Teditor  of  ber  husband,  because  she  has 
only  discharged  a  legal  obligation  resting  on 
ber,  as  well  as  her  husband,  and  the  latter 
did  not  agree  or  promise  he  would  recom- 
pense ber  for  so  doing.  Broad  as  section 
2204  may  seem  to  be,  it  should  not  be  con- 
strued so  as  to  include  property  which  a 
wife  knows  is  being  applied  from  day  to  day 
through  a  period  of  years  to  the  discbarge 
of  a  legal  obligation  resting  on  ber  equally 
with  ber  husband.  Her  consent  that  it 
should  be  so  applied  must  be  presumed,  and 
if  she  desires  to  hold  her  husband  liable 
for  such  property  at  some  future  day  she 
should  obtain  his  obligation  or  promise  to 
pay.  This  much,  at  least,  is  required  before 
she  can  become  tbe  creditor  of  her  husband 
under  tbe  circumstances  of  this  case."  Oourt- 
rlght  V.  Courtright,  53  Iowa,  57,  4  N.  W.  824. 

Though  our  statute  requires  the  wife's 
written  consent,  we,  with  defendant's  coun- 
sel, have  thought  proper  to  investigate  tbe 
views  of  courts  in  Jurisdictions  which  have 
not  such  restrictive  statute,  with  a  view  to 
a  better  understanding  of  the  decisions  in 
our  own  courts  to  which  we  will  now  refer. 
In  Bank  ▼.  Winn,  132  Mo.  80,  90,  33  S.  W. 
457,  where  creditors  were  claiming  that  a 
conveyance  from  husband  to  wife  to  secure 
her  for  money  used  by  him  with  her  ac- 
quiescence, which  she  had  Inherited,  was 
fraudulent,  there  was  evidence  tending  to 
show  that  the  land  conveyed  was  of  greater 
value  than  his  debt  to  the  wif&  In  order  to 
increase  tbe  debt,  the  wife  contended  she 
was  entitled  to  Interest.  But,  notwithstand- 
ing there  was  no  written  consent,  tbe  court 
held  that,  in  tbe  absence  of  an  agreement 


by  the  husband  to  pay  Intereat,  none  was 
chargeable,  and,  as  was  done  by  the  Supreme 
Oourt  of  Iowa,  dted  the  common  liability  of 
the  wife  with  the  husband  to  aid  in  suroort 
of  tbe  family,  as  provided  by  our  statute 
above  cited. 

Another  case  (Donovan  v.  Orifflth,  216  Mo. 
149,  169,  114  S.  W.  621,  20  L.  R.  A.  [N.  S.] 
825,  128  Am.  St  Rep.  458,  15  Ann.  Gas.  724), 
decided  by  our  Supreme  Court  as  late  as 
1908,  was  where  the  heirs  of  the  deceased 
wife  sought  to  have  the  surviving  husband 
declared  a  trustee  in  certain  lands  tbe  title 
to  which  was  in  his  name,  and  certain  other 
lands  tbe  title  to  which  was  in  tbe  Joint 
names  of  the  husband  and  the  deceased  wife. 
The  question  arose  whether  the  husband 
should  be  charged  with  rents  collected  and 
disposed  of  by  him.  The  court  held  that  he 
should  not  be.  We  cannot  see  how  this  plain- 
tiff can  escape  the  controlling  authority  of 
that  case.  Tbe  court  stated  that  "it  must 
not  be  overlooked  that  he  and  his  wife  were 
living  together,  both  of  whom  doubtless  en- 
Joyed  the  benefits  and  products  of  such  land. 
There  is  an  entire  absence  of  any  dispute 
while  they  were  living  together  as  husband 
and  wife,  up  to  tbe  time  of  her  death,  as  to 
the  control  of  the  premises,  or  as  to  whom 
tbe  rents  should  be  paid."  Tbe  court  thai 
refers  to  the  right  of  the  wife  to  have  con- 
tracted with  the  husband,  if  she  liad  desired 
to  keep  her  claim  on  the  rents  she  knew  be 
was  using,  and  stated  that  the  law  would  not 
favor  the  implication  of  a  contract  where 
they  were  living  together  in  harmony  and  en- 
Joying  the  products  of  the  land  in  a  manner 
satisfactory  to  themselves. 

Besides  these  cases  from  our  Supreme 
Court,  defendant's  counsel  have  cited  a  like 
decision  made  by  us  in  an  opinion  by  Smith, 
P.  J.  Holt  V.  Colyer,  71  Mo.  App.  280.  In  ad- 
dition to  these  cases  from  our  own  courts, 
we  find  that  the  statute  in  Pennsylvania  se- 
cured to  the  wife  her  property  as  her  sep- 
arate estate  and  contained  this  provision, 
viz.:  "Nor  shall  such  property  be  sold,  con- 
veyed, mortgaged,  transferred,  or  in  any 
manner  encumbered  by  ber  husband,  without 
her  written  consent  first  had  and  obtained 
and  duly  acknowledged,"  etc.  It  was  held  in 
Bauer's  Estate,  140  Pa.  420,  21  AU.  445,  23 
Am.  St  Rep.  245,  that  where  the  wife,  living 
in  harmony  with  the  husband,  with  no 
thought  of  debtor  and  creditor  relationship, 
permits  him  to  receive  and  use  as  his  own 
the  rents  of  her  separate  property,  she  can- 
not at  his  death  recover  them,  without  proof 
of  an  understanding  that  he  was  to  account 
for  them.  The  court  distinguished  between 
using  the  principal  or  corpus  of  the  wife's 
property  and  merely  tbe  Interest  or  Income 
of  it 

[6]  PlaintllTs  counsel  have  sought  to  show 
that  Donovan  v.  Griffith,  supra,  was  inap- 
plicable, for  the  reason  stated  that  tbe  bus- 
band  and  wife  were  tenants  in  common  of 
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the  real  estate,  and  by  an  entertaining  arga- 
inoit,  oral  and  written,  it  Is  maintained  that 
one  tenant  In  conunon  is  not  liable  to  his  co- 
tenant  for  rents  collected.  It,  however,  will 
be  observed  that  the  court  does  not  consider 
that  feature  of  the  case  as  in  any  way  in- 
fluencing its  decision.  Besides,  while  where 
there  is  an  occupancy  by  one  tenant  in  com- 
mon, without  demand  of  sharing  by  the  other, 
the  occupying  tenant  cannot  be  called  to  ao- 
count  for  rents  by  the  other,  yet  if  one  ten- 
ant rents  the  land  and  collects  the  rent,  as 
in  the  Donovan  Case,  as  to  a  part  of  the 
land,  be  will  be  held  liable  to  the  other. 
Bates  V.  HamUton,  144  Mo.  1,  45  S.  W.  941, 
06  Am.  St  Bep.  407. 

Again,  counsel  seek  to  distinguish  the 
Donovan  Case  by  the  assertion  that  it  was 
dealing  with  an  equitable  separate  estate,  in- 
stead of  a  statutory  separate  estate  involved 
in  this  case.  We  do  not  see  where  there  is 
any  difference,  so  far  as  conceriis  this  ques- 
tion. Schouler,  in  his  work  on  Domestic  Re- 
lations (section  102),  says  tliat,  in  view  of 
the  sweeping  character  of  the  married  wo- 
man's statutes,  whatever  distinction  there  is 
"becomes  of  comparatively  little  consequence." 
So  a  like  statement  is  made  by  the  court  in 
Bauer's  Estate,  140  Pa.  loc.  dt  427,  21  AU. 
446,  28  Am.  St  Rep.  246. 

The  result  of  the  foregoing  views  is  to  re- 
rvm  the  Judgment    AU  concur. 


HARE  T.  SISTERS  OF  MERCT. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  WiujB  (I  673*) — ^Tbusts— Cbxation. 

A  will  devised  one-half  of  the  testatrix's 
estate  to  certain  Sisters  of  Mercy  "for  the  sup- 
port and  maintenance"  of  a  daughter  of  the 
testatrix  during  her  life,  and  after  the  daugh- 
ter's death  "for  the  purpose  to  educate  poor 
Catholic  children."  Held,  that  the  testatrix  did 
not  incidentally  state  the  motive  which  led  her 
to  make  an  absolute  gift,  bat  created  an  express 
trust  by  imposing  an  obligation  for  the  support 
and  maintenance  of  her  daughter  during  her  life. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  li  1682-1584 ;    Dec.  Dig.  |  673.»] 

2.  Chakitiss  (i  45*) — Caiub  of  Individuals— 

COUFEnSATION — QUANTUM  MeBDIT. 

Where,  under  a  will,  a  charitable  organiza- 
tion was  niade  trustee  of  an  express  trust  for 
the  support  and  maintenance  of  the  testatrix's 
imbedle  daughter,  with  the  right  to  use  all  of 
said  property  not  required  for  such  purpose  at 
its  own  discretion,  and  with  no  requirement 
for  an  accounting,  and  thereafter  accepted  the 
provi^ons  of  the  trust  and  cared  for  the  child 
for  19  years,  it  could  not  thereafter,  without 
offering  to  return  the  trust  moneys  received, 
have  payment  upon  a  quantum  meruit  for  the 
maintenance  of  the  imbecile,  even  though  the 
portion  of  the  testatrix's  estate  devised  them 
was  not  so  productive  as  it  was  expected  to  be, 
on  account  of  the  invalidity  of  the  will  of  the 
bustiand  of  the  testatrix  and  father  of  the  im- 
becile, as  the  parties  cannot  be  placed  in  statu 
quo. 

[Ei.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  H  fiO,  81,  102-1()4;  Dec  Dig.  § 
45.*1 


8.  Tbusts  (I  312*)— Salk  ow  Estatb — ^Rxcov- 
ERT  or  PuacHASK  Fbice  —  iNVAXiniTT  or 
Will. 

Where  a  trustee  had  accepted  the  obliga- 
tions of  an  express  trust  for  the  care  of  an  im- 
becile child,  created  by  will,  and  had  been 
forced  by  the  invalidity  of  the  will  of  the  hus- 
band of  the  testatrix  to  return  the  purchase 
price  of  property  purchased  from  it  which  was 
supposed  to  have  passed  to  the  testatrix,  and 
thence  to  the  trustee  under  the  invalid  will,  it 
may  recover  such  sum  from  the  estate  of  the 
imbecile  whose  custody  was  undertaken. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  431;  Dec.  Dig.  i  312.*] 

McCalloch,  C.  J.,  dissenting. 

Appeal  fromi  Sebastian  Chancery  C!onrt;  3. 
V.  Bourland,  Chancellor. 

Action  by  the  Sisters  of  Mercy  against  Ella 
-Hare.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

This  suit  was  brought  by  appellees  to  re- 
cover on  a  quantum  meruit  for  the  mainte- 
nance and  support  of  Ella  Hare,  for  19 
years,  at  the  rate  of  $100  per  month,  and 
resulted  in  a  judgment  in  their  favor  for 
$41,330.76,  which  the  court  declared  a  lien 
against  her  estate,  and  ordered  the  same  sold 
in  satisfaction  thereof.  From  this  judgment, 
the  appeal  comes.' 

The  mother  of  Ella  Hare,  an  imbecile,  dis- 
posed of  her  estate  in  Sebastian  county  by 
will;  the  clauses  of  same  which  are  neces- 
sary to  be  considered  being  as  follows: 

"I  give,  devise  and  bequeath  to  the  Sisters 
of  Mercy  at  Fort  Smith,  known  as  Saint 
Ann's  Convent  one-half  of  all  my  estate, 
real  and  personal,  after  deducting  the  lega- 
cies and  bequest  mentioned  in  this,  my  last 
will  and  testament,  for  the  support  and' 
maintenance  of  my  daughter  Ella  Harie,  dur- 
ing her  life,  and  after  the  death  of  my  said 
daughter,  Ella  Hare,  I  give,  devise  and  be- 
queath to  the  said  Sisters  of  Mercy,  the  said 
half  of  my  estate,  real  and  personal,  for  the 
purpose  to  educate  poor  Catholic  children. 
I  give,  devise  and  bequeath  to  the  pastor  of 
the  parish  of  the  Church  of  the  Immaculate 
Conception,  at  Fort  Smith,  in  the  county  of 
Sebastian,  state  of  Arkansas,  half  of  all  my 
estate,  real  and  personal,  to  be  used  by  the 
said  pastor  for  the  said  purposes  of  helping 
to  establish  a  school  in  said  parish  for  the 
education  of  Catholic  boys  and  for  helping  to 
educate  young  men  of  the  parish  for  the 
priesthood." 

John  Hare,  the  husband  of  Mary  A.  Hare 
and  the  father  of  the  Imbecile,  E31a  Bare, 
died,  possessed  of  a  considerable  estate,  in 
1883,  making  his  wife  the  sole  beneficiary  In 
his  will,  and  also  his  executrix. 

Appellee,  the  Sisters  of  Mercy,  is  a  corpo- 
ration, a  benevolent  religious  body,  associat- 
ed in  its  work  with  the  Church  of  the  Im- 
maculate Conception  at  Ft  Smith,  Ark.,  and 
has  been  since  its  organization  in  1860. 

John  and  Mary  A.  Hare,  deceased,  were 
both  members  of  said  church.    Mary  A.  Hare 
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administered  the  estate  of  her  said  husband, 
and  the  administration  was  closed  long  be- 
fore'her  death  In  1893;  and  at  the  close 
thereof  the  probate  court  of  Sebastian  coun- 
ty made  an  order  vesting  the  entire  estate 
of  John  Hare  In  her.  The  estate  consisted 
of  real  estate  in  and  near  to  Ft  Smith,  of 
the  value  of  about  $26,000  at  the  time  of 
her  death.  Only  a  small  part  of  it  was  im- 
proved, and  Mary  A.  Hare  had  no  estate  at 
the  time  of  his  death,  but  received  $2,000 
insurance  on  his  life,  erected  some  buildings 
on  the  real  estate  formerly  owned  by  him, 
and  acquired  other  real  estate  of  her  own, 
part  of  which  she  Improved;  and  her  real  es- 
tate, when  she  died,  was  worth  $9,800  and 
her  personal  estate  $1,847.87,  and  the  de- 
mands against  her  estate  amounted  to  $4,- 
276.55.  After  her  death  her  administrator 
was  appointed  executor  of  the  estate  of  Ella 
Hare,  and,  upon  the  court's  finding  that  she 
was  mentally  Incompetent,  directed  the  pay- 
ment to  the  Slstera  of  Mercy  of  $26  per 
month  for  her  care,  which  was  done  as  long 
as  the  administrator  lived.  After  his  death 
Sister  AloysiuB,  now  Mother  Superior  of  ap- 
pellee, was  appointed  guardian,  and  acted  as 
such  until  A.  A.  McDonald  was  appointed. 
Durhig  the  administration  of  her  estate,  ap- 
pellee received  from  the  administrators  funds 
arising  from  the  sale  of  real  estate  which 
belonged  to  John  Hare  at  his  death,  and  oth- 
er sources,  in  all,  the  sum  of  $6,778.66.  The 
settlements  of  the  administrator  of  Mary  A. 
Hare's  estate  show  that  he  paid  appellee,  on 
EUa  Hare's  account  from  1893  to  1904,  the 
sum  of  $3,174.93,  and  that  it  received  from 
the  sale  of  lot  7  block  564,  Reserve  addition 
to  the  city  of  Ft  Smith,  which  belonged  to 
the  estate  of  Mary  A.  Hare,  $9,000.  During 
the  administration  of  the  estate,  all  the  real 
property  owned  by  John  Hare  at  the  time  of 
his  death,  except  that  part  of  same  sold  and 
conveyed  to  TUlman  Shaw,  was  sold  by  Matt 
Gray,  administrator  of  her  estate,  who,  at 
the  time,  received  from  said  estate,  $6,955 
in  addition  to  the  $3,000  for  lands  condemned 
belonging  to  said  estate  of  John  Hare;  and, 
in  addition  to  these  sums,  he  received,  as 
shown  by  annual  statements,  exclusive  of 
the  fourth  annual  statement,  which  was  lost, 
as  such  administrator,  $16,187.63,  rent  on 
the  improved  property  belonging  to  the  es- 
tate of  John  Hare  and  Mary  A.  Hare;  and 
his  accounts  show  the  disposition  of  all  funds 
collected  by  him  from  all  sources.  Appellee, 
claiming  to  be  the  owner  thereof  through 
the  will  of  Mary  A.  Hare,  conveyed  to  Till- 
man Shaw  certain  property  (three  lots  in 
the  city  of  Ft  Smith  and  a  tract  of  land 
known  as  the  Hare  wagon  yard,  which  had 
belonged  to  the  estate  of  John  Hare)  for  $21,- 
000,  one  of  which  lots,  valued  at  $9,000,  was 
the  property  of  Mary  A.  Hare  at  the  time 
of  her  death.  The  $21,000  received  was 
equally  divided  between  appellee  and  the 
pastor  of  the  Church  of  the  Immaculate  Con- 
ception of  Ft  Smith,  in  accordance  with  the 


direction  of  the  will  of  Mary  A.  Hare.  After 
such  conveyance  A.  A.  McDonald  was  ap- 
pointed guardian  of  Ella  Hare,  and  brought 
suit  to  recover  various  pieces  of  land  sold 
by  the  executrix  of  the  estate  of  John  Hare 
and  the  administrator  of  the  estate  of  Mary 
A.  Hare,  and  of  said  property  which  had  be- 
longed to  the  estate  of  said  John  Hare,  which 
was  sold  to  said  Tillman  Shaw,  and  recover- 
ed same;  the  will  of  said  John  Hare  being 
declared  invalid  as  to  Ella  Hare,  his  only 
surviving  child,  whose  name  was  omitted 
therefrom.  McDonald  v.  Shaw,  92  Ark.  15, 
121  S.  W,  936,  28  L.  B.  A.  (N.  S.)  657.  The 
land  recovered  in  said  suits  and  now  own- 
ed by  said  Ella  Hare  is  of  the  reasonable 
value  of  $34,000,  and  consists,  nearly  all,  of 
real  estate  In  the  city  of  Ft  Smith,  a  large 
part  of  which  is  unimproved.  The  Sisters  of 
Mercy  had  to  refund  to  Tillman'  Shaw  $5,600, 
the  half  of  the  purchase  price  of  said  prop- 
erty, belonging  to  the  estate  of  John  Hare^ 
sold  by  them  to  him. 

They  took  charge  of  Ella  Hare  upon  the 
death  of  her  mother,  and  have  cared  for  her 
properly  and  well  until  now.  She  is  an  im- 
becile, about  40  years  of  age  at  tliis  time,  can 
neither  talk  nor  walk,  and  has  about  as 
much  Intelligence  as  a  child  of  three  or  four 
years,  and  has  had  constant  nursing  and  at- 
tention and  been  well  provided  for  during  all 
this  time. 

Upon  the  recovery  of  that  portion  of  said 
estate  which  belonged  to  John  Hare,  they 
brought  this  suit  alleging:  "That  Maiy  A. 
Hare  believed,  at  the  time  of  making  her 
will,  that  she  was  the  owner  of  all  of  the 
property  devised  to  her  by  John  Hare,  and 
intended  by  her  will  to  so  devise  all  of  said 
property,  and  thought  she  had  done  so.  That 
plaintiff,  at  the  time  it  assumed  charge  of 
Ella  Hare,  in  good  faith,  believed  that  un- 
der the  will  of  Mary  A.  Hare,  It  was  to  re- 
ceive not  only  such  property  as  in  fact  be- 
longed to  the  estate  of  Mary  A.  Hare  but  al- 
so such  property  as  belonged  to  the  estate  of 
John  Hare,  and  which  Mary  A.  Hare  Intend- 
ed to  devise  to  plaintiff  under  her  said  will. 
That  acting  upon  such  belief,  it  assumed  the 
charge  of  Ella  Hare,  and  was  wUlIng  to  be 
bound  by  the  terms  of  said  will  as  it  and  the 
said  Mary  A.  Hare  understood  said  will  to 
be,  and  give  the  said  Ella  Hare  such  atten- 
tion as  she  might  need  as  long  as  she  lived." 
That  because  of  the  decree  of  the  court  ad- 
Judging  the  will  of  John  Hare  invalid,  and 
that  Ella  Hare  was  entitled  to  all  of  the  real 
estate  left  by  him  at  his  deatli,  "the  con- 
sideration for  the  maintenance  and  support 
of  said  Ella  Hare  failed,  and  said  plaintiff 
has  not  been  paid  for  the  support  and  mahi- 
tenance  of  said  Ella  Hare  for  the  time  for 
which  she  has  been  taken  care  of,  and  that 
it  was  worth  $150  per  month,  making  a  total 
of  $31,500,  for  which  judgment  with  interest, 
was  prayed." 

The  answer  denied  the  allegations  of  tli« 
complaint  and  that  plaintiff  had  "received 
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no  adequate  compensation  for  the  mainte- 
nance and  care  bestowed  upon  her,  and  says 
tbat  by  its  own  admission  in  its  complaint 
filed  herein  it  has  cared  for  her  mider  and 
by  virtue  of  the  terms  In  the  wlU  of  Mary 
A.  Hare,"  and  alleges,  further,  that  the  es- 
tates of  both  John  Hare  and  Mary  A.  Hare 
have  been  wound  up  and  finally  settled,  the 
administrators  discharged,  and  that  appel- 
lee has  received  "from  the  estate  of  Mary  A. 
Hare  all  it  could  ever  hope  to  receive;  and 
Its  obligation  to  support,  maintain,  and  care 
for  this  defendant  as  long  as  she  lives  was 
Irrevocably  fixed." 

The  court  rendered  Judgment  for  $31,000, 
and  declared  same  a  lien  against  the  prop- 
erty of  Ella  Hare  and  ordered  It  sold  for 
satisfaction  thereof.  From  this  Judgment, 
this  appeal  comes. 

Winchester  ft  Martin,  of  Ft  Smith,  for  ap- 
pellant Bead  ft  McDonough  and  Falconer, 
Youmans  ft  Woods,  all  of  Ft  Smith,  for  ap- 
I>^ee. 

KIRBY,  J.  (after  stating  the  f&cts  as 
above).  It  ia  not  disputed  that  the  estates 
of  both  John  and  Mary  A.  Hare  have  been 
wound  up  and  finally  settled  and  all  the 
property  belonging  to  both  disposed  of,  ex- 
cept the  said  property  sold  to  the  said  Till- 
man Shaw;  nor  can  It  be  disputed  tbat  the 
Sisters  of  Mercy  have  realized  out  of  said 
estate  all  they  would  have  received,  bad  the 
will  of  John  Hare  operated  to  convey  his 
entire  estate  to  Mary  A.  Hare,  as  they 
thought  it  did,  except  the  ^,S00  they  bad 
to  refund  to  Tillman  Shaw,  by  reason  of 
their  not  being  the  owners  of  the  one-lialf 
undivided  interest  they  attempted  to  convey 
to  him;  and  they  say  they  would  have  been 
satisfied  with  this  disposition  of  the  proper- 
ty of  these  estates  and  willing  to  care  for 
the  imbecile,  Ella  Hare,  throughout  her  life 
in  consideration  thereof,  and  took  charge 
of  her  and  the  estate  with  the  expectation 
of  doing  so. 

It  was  the  intention  of  Mary  A.  Hare,  as 
plainly  expressed  In  her  will,  to  leave  one- 
half  of  her  estate,  after  the  payment  of  her 
debts  and  the  small  bequests  and  legacies 
to  appellees,  the  Sisters  of  Mercy,  for  the 
support  and  maintenance  of  her  daughter, 
Ella  Hare,  during  her  life,  and  thereafter 
to  said  Sisters  of  Mercy,  to  be  used  in  edu- 
cating poor  Catholic  chUdren.  It  was, 
doubtless,  also,  John  Hare's  intention  to 
leave  an  of  his  estate  to  his  wife,  Mary  A. 
Hare^  in  accordance  with  his  will,  which 
was  Invalid  under  the, law,  as  against  Klla 
Hare,  his  only  child;  her  name  having  been 
omitted  therefrom.  It  may  be,  and  doubt- 
less is,  true  that  the  Sisters  of  Mercy  be- 
lieved that  the  will  of  Mary  A.  Hare  convey- 
ed, not  only  her  own  estate,  but  also  all  the 
estate  that  had  formerly  belonged  to  her 
husband,  and  was  attempted  by  him  to  be 
devised  to  her,  and,  so  believing,  they  took 
diarge  of  Ella  Hare  under  the  provisions  of 


the  will,  and  have  since  famished  her  care, 
maintenance,  and  support  The  will  of  John 
Hare  was  inoperative  to  convey  his  estate  to 
Mary  A.  Hare,  and  some  of  it  has  been  re- 
covered by  Ella  Hare;  and  the  Sisters  of 
Mercy  have  been  required  to  refund  $5,500, 
that  portion  of  the  purchase  money  received 
by  them  from  the  sale  of  the  one-half  undi- 
vided Interest  of  certain  of  his  said  property 
which  they  sold  and  attempted  to  convey, 
claiming  to  be  the  owner  thereof,  under  the 
will  of  Mary  A.  Hare.  On  that  account  they 
claim  that  the  consideration  for  their  tak- 
ing charge  of  Ella  Hare  and  furnishing  her' 
maintenance  and  support  under  the  provi- 
sions of  her  mother's  will,  has  failed,  and 
that  they  are  entitled  to  pay  for  the  reason- 
aUe  value  of  the  care,  maintenance,  and  sup- 
port so  furnished  to  Ella  Hare  for  the  past 
19  years. 

[1]  It  Is  manifest  from  the  provisions  of 
the  will  that  Mary  A.  Hare  was  not  inci- 
dentally stating  the  motive  which  led  her 
to  make  an  absolute  gift  of  the  property  to 
the  Sisters  of  Mercy,  but  Intended,  as  clear- 
ly expressed,  to  impose  an  obligation  for  the 
support  and  maintenance  of  her  ImbecUe 
daughter  throughout  her  life,  and  an  ex- 
press trust  was  thereby-  created.  Bloom  v. 
Strauss,  78  Ark.  67,  84  S.  W.  511. 

[2]  It  was  a  gift  in  trust  with  the  right 
upon  the  part  of  the  trustee  to  use  all  of 
said  property,  not  required  for  the  mainte- 
nance and  support  of  said  child,  at  their 
own  dispretion,  and  without  accountUig 
therefor;  and  they  accepted  said  trust  It 
is  undisputed  that  they  have  received  from 
the  two  estates  of  the  parents  of  this  im- 
becile ward  the  sum  of  fl6,600,  which  they 
have  not  returned.  It  would  be  manifestly 
unfair  and  unjust  now  to  permit  them  to 
repudiate  the  obligation  and  the  trust  and 
recover  upon  a  quantum  meruit  for  services 
already  rendered  and  maintenance  furnish- 
ed a  sum  more  than  sufficient  to  consume 
the  entire  estate  belonging  to  said  Imbecile, 
with  no  corresponding  obligation  on  their 
part  to  maintain,  support  and  care  for  her 
in  the  future,  as  the  decree  rendered  below 
does,  thhs  defeating  the  obvious  purpose  of 
the  testator  and  leaving  entirely  without 
protection  for  the  remainder  of  her  life  the 
Imbecile  ward,  Ella  Hare,  while  permitting 
the  consumption  of  all  the  remaining  es- 
tates of  both  her  father  and  mother  by  the 
trustee,  who  expected,  on  accepting  the  trust 
and  taking  charge  of  her,  to  care  for,  main- 
tain, and  support  the  said  Ella  Hare 
throughout  her  whole  life  for  the  one-half 
of  said  estates,  which  they  understood  was 
devised  to  them  for  that  purpose.  It  is  true, 
as  urged,  that  the  imbecile  has  been  as  well 
cared  for  by  them  as  she  could  have  been 
by  any  one,  and  that  it  was  the  intention 
of  her  father  to  leave  all  of  his  estate  to  her 
mother,  and  of  her  mother  to  leave  all  of 
her  estate  to  the  diurch  and  appellee,  ex- 
cept the   few  small  legacies  provided  for. 
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for  ber  care  and  support  during  her  life- 
time and  the  church's  benefit  thereafter ;  but 
it  does  not  follow,  as  Insisted,  that  it  would 
be  only  equitable  that  they  should  have  what 
they  thought  they  were  going  to  receive,  and 
what  tbelr  testator  intended  to  give,  and 
that  they  would  receire  nothing  more  if  the 
judgment  of  the  lower  court  was  affirmed. 

[3]  The  parties  cannot  be  placed  in  statu 
quo,  and  the  majority  of  the  court  have  con- 
cluded that,  since  they  have  expressed  a  wil- 
lingness to  carry  out  the  purpose  of  the 
trust  and  care  for  and  maintain  said  Ella 
Hare  for  life,  under  the  provisions  of  the 
will,  If  they  had  received  what  they  tbongbt 
tb^  were  going  to  get,  the  court,  in  tbe 
administration  of  the  principles  of  equity, 
will  i)ermlt  them  to  recover  of  tbe  said  ISIla 
Hare  tbe  ^500  they  have  bad  to  refund  of 
the  purchase  money  of  tbe  lan48  sold  to 
Tillman  Shaw,  afterwards  recovered  by  Klla 
Hare,  and  charge  tbe  same  as  a  Hen  against 
the  property  of  Ella  Hare.  By  so  doing, 
tbey  will  be  placed  in  tbe  position  they 
would  have  occupied  bad  no  suits  been 
brought  by  Ella  Hare  for  tbe  recovery  of 
tbe  lands  of  her  father's  estate,  and  bis 
wUl  had,  In  law,  as  it  attempted  to  do  in 
fiict,  conveyed  same  to  ber  mother. 

Tbey  are  entitled  to  a  judgment  for  that 
amount,  with  interest  from  the  time  of  its 
return,  and  tbe  same  to  be  declared  a  lien 
and  enforced  against  her  property,  leaving 
the  obligation  of  the  trust  created  by  the 
will,  for  her  support  throughout  tbe  remain- 
der of  her  life,  unimpaired. 

The  court  should  have  rendered  such  judg- 
ment, and  for  tbe  error  of  the  decree  as  ren- 
dered the  cause  is  reversed  and  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion. 

Mcculloch,  C.  J.  (dissenting).  I  concur 
fully  in  tbe  conclusion  of  the  majority  that 
tbe  limit  of  appellee's  recovery  must  be  tbe 
sum  of  15,500,  which  is  to  be  refunded  to 
TlUman  Shaw,  being  tbe  price  of  the  proper- 
ty sold  to  him.  This  restores  appellee  to 
tbe  situation  which  it  would  have  occupied 
if  it  had  received  the  expected  benefits  un- 
der the  win  of  Mary  Hare;  and  it  can  justly 
claim  no  more. 

I  do  not,  however,  agree  that  appellee 
ought  to  recover  anything  from  tbe  estate 
of  Ella  Hare.  It  voluntarily  accepted  tbe 
custody  of  the  imbecile  under  the  terms  of 
Mary  Hare's  will,  and  If  less  property  was 
realized  than  expected  that  was  the  mistake 
of  appellee  alone;  and  it  is  my  opinion  that 
no  principle  of  equity  will  Justify  a  claim 
against  the  estate  of  an  imbecile  because  of 
disappointment  in  the  quantity  of  property 
received  under  the  will.  Mary  Hare  did  not 
attempt  to  devise  any  property,  except  that 
which  she  owned,  so  it  cannot  be  said  that 
there  was  a  mutual  mistake.  I  think  there 
Is  no  equity  in  tbe  complaint,  and  that  it 
should  be  dismissed. 


WILKERSON  ▼.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  26,  1912.) 

1.  Cbiminal  Law  (I  447*) — Pabol  Evidence 
—Conviction  of  Cbiue. 

Where  a  judgment  entry,  offered  in  evi- 
dence to  show  that  a  witness  had  been  convicted 
of  petit  larceny,  did  not  show  such  a  conviction, 
it  was  not  error  to  exclude  the  testimony  of  the 

i'ustice  of. tbe  peace  rendering  the  judgment  that 
le  intended  it  as  a  conviction  for  petit  larceny, 
since  the  entry,  to  be  admissible,  should  liave 
been  corrected  and  amended,  upon  proper  no- 
tice, at  a  hearing  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  102&-1031;  Dec.  Dig.  f 
447.») 

2.  Cbiminai.  Law  (f  1036*)— Resebvation  or 
GaovNDS  or  Review— Neokssitt  or  Objec- 
tions. 

Where  accused  neither  objected  to  the  tes- 
timony of  a  witness,  nor  moved  that  it  be  ex- 
cluded from  the  jury,  he  could  not  complain 
thereof  on  appeal,  even  if  the  court  erred  in  ex- 
cluding the  evidence  offered  to  show  the  con- 
viction of  such  witness  for  petit  larceny. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   {f  263&-2641;    Dec.   Dig.   f 

lose.*] 

3.  Homicide  ({  254*)  —  Evidence  —  Stim- 

CIBNOT. 

On  a  trial  for  homicide,  evidence  held  suf- 
ficient to  support  a  conviction  for  murder  in  the 
second  degree.    . 

[Ed.  Note.— For  other  cases,  see  HomRide, 
Cent.  Dig.  St  633-€38;   Dec.  Dig.  |  254.*] 

Appeal  from  Circuit  Conrt^  Lafayette 
County;  Jacob  M.  Carter,  Judge. 

Nick  Wllkerson  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
firmed. 

The  indictment  diarged  appellant  with  the 
crime  of  murd«r  in  the  first  degree,  alleging 
that  he  "did  unlawfully,  willfully,  felonious- 
ly, and  of  his  malice  aforethought,  and  of 
premeditation  and  deliberation,  kUl  and  mur- 
der one  Amanda  Turner  by  Uien  and  there 
striking,  beating,  and  cutting  her  with  a  cer- 
tain axe,"  etc.   The  indictment  was  suflScient 

There  was  proof  tending  to  show  tbat  on 
the  morning  of  the  killing  the  appellant  sold 
Amanda  Turner  a  pocketbook  and  when  she 
placed  her  money  in  the  podcett>ook  the  ap- 
pellant handled  some  of  It  He  had  in  his 
hands  a  $5  gold  piece,  and  said  that  be  used 
to  have  one,  and  if  he  ever  got  another  one 
he  would  keep  It.  Amanda  Turner  also  had 
some  silver  and  greenbacks.  She  took  tbe 
money  out  of  ber  stocking  and  pat  it  in  the 
pocketbook  and  put  the  pocketbook  down  in 
ber  bosom. 

Without  going  into  deteils,  the  testimony 
tended  to  show  tbat  the  ai^Ilant  had  tbe 
opportunity  to  commit  the  crime.  He  was 
seen  in  the  vicinity  of  Amanda  Turner's 
house  the  morning  she  was  killed,  and  was 
also  seen  in  tbe  vicinity  shortly  after  tbe 
killing.  Amanda  Turner  was  murdered  by 
some  one  cutting  her  in  the  head  with  an 
ax&  The  axe  was  found  with  blood  on  It, 
under  the  house,  and  the  cuts  on  her  bead 
and  face  indicated  that  the  killing  was  done 
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with  an  axe.  Wben  she  was  found,  one 
stocking  was  pulled  down.  It  was  abown 
tbat  she  carried  her  pocketbook  In  her  stock- 
ing. 

The  testimony  tended  to  show  that  the 
motive  for  the  crime  was  robbery.  It  was 
shown  that  the  appellant,  on  the  day  of  the 
killing,  and  some  time  afterwards,  in  com- 
pany with  a  companion,  went  to  the  house 
where  Amanda  Turner  was  killed,  and  he 
was  heard  to  remark  that  the  officers  had  a 
writ  for  him,  and  he  was  going  to  leave.  He 
left  the  community,  and  was  arrested,  some 
time  after  the  killing,  in  Texas. 

Tom  Lrucas,  who  was  in  Jail  with  ai^sel- 
lant,  testified  that  appellant  said  he  was 
"sitting  on  the  bed  making  a  cigarette,  and 
told  her  [Amanda  Turner]  to  give  him  the 
poc^etbook,  as  he  wanted  to  put  $5  in  it 
Said  she  finally  laid  down  on  thS  bed,  and 
Bill  brought  him  the  axe,  and  he  hit  the 
woman  and  then  threw  the  axe  under  the 
house,  and  kicked  it  and  cut  his  shoe.  After 
tfakt  he  pulled  my  shoe  one  night  and  woke 
me  and  asked  me  if  I  was  going  to  appear 
against  him,  and  I  told  him  I  didn't  know, 
and  he  fell  over  and  cried  and  prayed." 

It  was  shown  that  appellant's  shoe  had 
holes  cut  in  it  He  said  one  of  the  holes  was 
cot  because  the  lining  hurt  his  foot  The 
other  hole  he  had  not  noticed  before  his  tes- 
timony was  given. 

A  witness  by  the  name  of  Mark  Hanna 
Washington  testified  as  follows:  "The  de- 
ftodant  did  not  sleep  in  the  cell  with  me  and 
Tom  Lucas.  I  saw  him  and  Lucas  talking 
<me  night  and  also  one  day.  They  were 
wblspering.  One  night  defendant  pulled  my 
foot  and  then  pulled  Tom's  and  Tom  went 
down  to  the  cell  and  they  talked.  I  could 
hear  what  they  said,  and  he  told  Tom  he 
did  not  want  hhn  to  go  and  testify  against 
blm  as  to  what  he  told  him  about  the  wo- 
man; and  Tom  said  he  wouldn't" 

In  the  examination  of  this  witness  the  fol- 
lowing occurred:  "Q.  Have  yon  ever  been 
arrested  and  tried  and  convicted  for  steal- 
ing? A.  No,  sir.  Q.  Were  you  ever  arrested 
and  carried  before  Squire  W.  L.  Nance,  Jus- 
tice of  the  peace,  charged  with  having  stolen 
Mr.  Austin's  watch,  and  fined  |5?  A.  Yes, 
sir.  Q.  What  did  yon  say  you  hadn't  been 
arrested  for?  A.  I  had  not  jnst  for  stealing 
—  Q.  Didn't  yon  say  you  was  fined  ^? 
A.  Yes,  sir.  Q.  What  else  did  they  do  to 
yon?  A.  They  never  done  nothing  to  me. 
Q.  Was  there  a  Jail  sentence  against  yon? 
A.  No,  sir.  Q.  Well,  wasn't  you  put  in  Jail? 
A.  They  Just  pat  me  in  Jail,  and  Mamma 
paid  my  fine — $5." 

At  this  Juncture  appellant's  counsel  oflFered 
to  introduce  page  453  of  Justice  W.  L. 
ICanoe's  record.  The  court  stated,  "That 
Jadgmoit  doesn't  show  that  he  was  convicted 


of  petit  larceny."  Appellant's  counsel  then 
asked  permission  to  Introduce  Justice  Nanoe 
and  let  him  amend  his  record  to  show  that 
the  Judgment  was  intended  by  him  to  apply 
as  petit  larceny.  The  court  stated  as  fol- 
lows: "I  don't  think  he  could  amend  it  any 
by  showing  what  it  means.  The  court  Judi- 
cially knows  that  the  lowest  fine  for  petit 
larceny  Is  $10,  and  some  time  in  Jail.  There 
is  no  Judgment  on  that  record  showing  that 
he  was  convicted  of  the  crime  of  petit  lar- 
ceny." The  court  therefore  refused  to  al- 
low the  testimony  to  be  Introduced. 

The  appellant  was  convicted  of  murder  in 
the  second  degree  and  sentenced  to  10  years 
in  the  penitentiary. 

Hal.  L.  Norwood,  Atty.  Gen.,  and  Wm.  H. 
Rector,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  instructions  of  the  court  appli- 
cable to  the  facts  in  evidence  were  correct, 
and  we  deem  it  unnecessary  to  set  them  oat 
and  comment  upon  them,  as  they  only  in- 
volve familiar  principles  of  law  that  have 
been  often  announced  by  this  court 

[1,  2]  There  was  no  error  in  the  ruling  of 
the  court  in  refusing  to  permit  appellant  to 
show  by  the  Justice  of  the  peace  that  he  in- 
tended by  the  page  of  his  record  which  appel- 
lant offered  to  introduce  to  enter  a  Judgment 
against  the  witness  Mark  Hanna  Washington 
for  petit  larceny.  The  record  shows  that 
the  lower  court  examined  the  offered  page 
and  found  that  it  did  not  ebow  tliat  the  wit- 
ness Washington  was  convicted  of  petit  lar- 
ceny. This  being  true,  it  was  not  error  for 
the  court  to  refuse  to  allow  the  appellant  to 
vary  or  contradict  this  record  by  the  testi- 
mony of  the  Justice,  to  the  effect  that  he  in- 
tended the  Judgment  entry  as  a  conviction 
for  petit  larceny.  If  the  Justice  made  a  mis- 
take In  his  Judgment  entry,  it  should  have 
t>een  corrected  and  amended,  upon  proper 
notice^  at  a  hearing  for  that  purpose,  and 
after  being  so  amended  could  then  have  been 
introduced  in  evidence.  Moreover,  the  ap- 
pellant after  exciting  to  the  court's  action 
in  refusing  to  allow  the  docket  to  be  intro- 
duced, permitted  the  witness  Washington  to 
testify  without  further  objection,  and  with- 
out moving  the  court  to  exclude  his  evidence 
from  the  Jury.  Appelant  therefore  cannot 
complain  of  the  testimony  of  the  witness 
Washington. 

[3]  The  testlm<my  shows  a  most  horrible 
murder,  and  ai^)eUant,  if  gnil^  at  all,  was 
guilty  of  murder  in  the  first  degree.  The 
testimony  was  amply  sufficient  to  8ustain*a 
verdict  for  that  degree,  and  he  cannot  com- 
plain because  the  Jury  found  him  guilty  of  a 
lower  offense. 

Affirmed. 
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MITCHELL  T.  CHICAGO,  B.  I.  &  P.  KT.  CO. 
(Sapreme  Court  of  Arkansas.    Not.  25,  1912.) 

1.  Mastek  and  Seevant  (i  278*)— INJUBY  to 
Skevant—Nkoligencb— Evidence. 

A  brakemon  on  a  work  train  was  sent  out 
to  flag  trains,  and  he  crawled  under  a  gondola 
car  on  a  storage  track  while  watching  for  ap- 
proaching trains.  The  work  train  backed  in 
on  the  storage  track  and  struck  the  car,  fatally 
injuring  the  brakeman.  There  was  nothing  to 
show  that  the  trainmen  were  in  a  position  to 
see  the  brakeman  while  under  the  car,  or  that 
any  of  them  did  see  him  prior  to  the  accident. 
Beld,  not  to  show  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  954,  95ft-«58,  96(>-«69, 
9T1,  972,  977;   Dec.  Dig.  §  278.*] 

2.  Masteb  and  Sebvant  (§  240*)-Oohtbibu- 
lOBY  Negligence — Evidence. 

The  brakeman  was  guilty  of  contributory 
negligence  as  a  matter  of  law;  for,  though  he 
could  assume  that  proper  signals  would  be  given 
'when  the  work  train  approached,  he  was  not 
absolved  from  the  duty  of  looking  out  for  ap- 
proaching trains,  in  view  of  the  fact  that  he  had 
put  himself  in  a  position  where  his  peril  could 
not  be  easily  discovered. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  751-756;  Dec.  Dig.  | 
240.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty ;    Eugene  Lankf ord.  Judge. 

Action  by  Laura  H.  Mitchell,  administra- 
trix of  Frank  Mitchell,  deceased,  against 
the  Chicago,  Roc*  Island  &  Padflc  Railway 
Company.  From  a  judgment  for  defendant, 
plalntifC    appeals.     Affirmed. 

J.  H.  Harrod,  of  Little  Rock,  for  appel- 
lant Tboe.  S.  Buzbee  and  John  T.  Hicks, 
twth  of  Little  Rock,  for  appeUee. 

Mcculloch,  G.  J.  Deceased,  Frank 
Mitchell,  was  a  brakeman  In  the  service  of 
appellee,  and  was  run  over  by  a  train  and 
Injured,  from  which  injuries  deatb  ensued; 
and  tbe  administratrix  of  his  estate  insti- 
tuted tbis  action  to  recover  damages  for  the 
benefit  of  tbe  estate  on  account  of  pain  and 
suffering  endured  by  deceased,  and  for  the 
benefit  of  the  next  of  kin  for  damages  which 
resulted  from  tbe  loss  of  contributions. 

Mitchell  was  brakeman  on  a  construction 
train  engaged,  at  tbe  time  of  his  Injury,  In 
cleaning  out  ditches  along  the  track  in  and 
near  Forrest  City,  Ark.  The  Injury  occurred 
shortly  after  the  noon  hour  on  May  25,  1909, 
while  the  train  was  In  the  yards  at  Forrest 
City.  The  work  train  was  on  tbe  main  track 
while  the  crew  of  men  were  at  work  cleaning 
the  ditches,  and  It  was  necessary  to  put  out 
a  fiagman  toward  the  east  to  protect  the 
train  and  crew  from  trains  approaching  from 
that  direction.  This  duty  was  assigned  to 
deceased,  Mitchell,  and  he  proceeded  to  a 
distance  of  about  600  feet  east  of  the  work 
train,  and  remained  there  several  hours. 
On  a  storage  track,  running  parallel  with 
the  main  track  and  on  the  north  side  of  it, 
was  a  loaded  dirt  car,  called  a  gondola  car. 
This  car  bad  been  set  over  on  that  track 


before  that,  probably  the  day  before;  and 
the  testimony  shows  that  Mltchdl  crawled 
under  the  side  of  that  car,  in  order  to  get 
in  the  shade  while  he  was  on  watch  for  ap- 
proaching trains.  When ,  the  time  came  to 
quit  work  at  noon,  the  signal  was  given  for 
moving  the  work  train,  and  it  moved  up  to 
the  switch  and  backed  in  on  the  storage 
track,  striking  tbe  gondola  car  under  whldi 
Mitchell  was  resting,  and  both  of  his  legs 
were  run  over  and  cut  off.  He  was  sitting 
under  the  car  between  the  rails,  facing  the 
south,  with  his  feet  extending  over  the  south 
rail.  His  position  was  lietween  the  front 
and  rear  trucks;  and  tbe  evidence  shows 
that  the  journal  boxes  extended  out  an  un- 
usual distance  on  this  particular  kind  of  car 
and  obscured  his  protruding  legs  more  than 
would  have  been  done  tf  it  had  beoi  a  car 
of  the  ordinary  make.  He  was  seen  in  this 
position  by  a  brakeman  Just  a  few  moments 
before  the  train  backed  in;  but  the  first 
that  was  known  of  his  Injury  was  when  Uie 
car  was  moved  and  his  screams  were  heard 
by  the  men  in  charge  of  the  train.  Several 
loaded  dirt  cars  were  attached  to  tbe  back- 
ing engine;  and  the  testimony  establishes 
the  fact  that  no  lookout  was  kept  from  the 
end  of  these  cars  as  they  were  backed  upon 
the  storage  track. 

The  trial  judge  instructed  the  jury  to  re- 
turn a  verdict  in  favor  of  tlie  defendant, 
and  the  mily  question  on  this  appeal  is 
whether  or  not  there  was  error  in  that  rul- 
ing; it  being  contended  by  appellant  that 
there  was  enough  testimony  to  go  to  the 
jury  on  tbe  question  of  tbe  negligence  of  ap- 
pellee's servants  in  failing  to  give  signals  or 
keep  a  x»'(^>er  lookout,  and  also  on  the  ques- 
tion of  contributory  negligence  on  the  part 
of  deceased.  We  are  of  the  opinion  that  the 
action  of  the  trial  court  in  giving  the  per- 
emptory instruction  was  correct,  and  that 
the  judgment  below  should  be  affirmed. 

[1]  Tbej:e  is  no  evidence  sufficient  to  war- 
rant a  finding  that  the  men  In  charge  of 
the  train  saw  deceased  in  bis  perilous  posl- 
lion.  so  as  to  be  chargeable  with  negligence 
in  failing  to  protect  him  after  obs^rvtng  him 
in  that  position.  No  witness  testified  that 
any  of  tbe  men  on  the  train  were  in  a  posi- 
tion to  have  seen  deceased  while  he  was 
under  the  dirt  car.  There  is  one  witness 
who  testified  that  the  fireman,  immediately 
after  the  injury,  exclaimed,  "I  think  we  have 
pinched  Mitchell  back  there;"  but  that  was 
after  Mitchell's  screams  were  heard;  and 
It  is  not  sufficient  to  establish  the  tact  that 
the  fireman,  or  any  other  man  on  the  train, 
saw  Mitchell  under  the  car  before  It  was 
moved.  Conceding  that  It  was  possible  for 
men  on  the  engine  to  have  seen  Mltdiell's 
legs  protruding  from  underneath  the  car, 
yet  there  is  no  evidence  that  any  of  the  ma> 
did  See  them. 

[2]  Now,  MitcbeU's  conduct  in  crawling 
under   the   car   and   remaining   thM«under 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Serias  a  Rap'r  Index** 


Digitized  by 


Google 


Ark.) 


THOMAS  v.  JACKSON 


521 


wlthont  taking  notice  of  tbe  approadiing 
train  backlog  in  upon  the  sidetrack  is  such 
tliat  different  minds  cannot  draw  different 
conclusions  as  to  it  being  an  act  of  negli- 
gence ;  and  this  bars  a  recovery  of  damages, 
regardless  of  any  negligent  act  of  tbe  train- 
men In  failing  to  give  signals  or  in  failing 
to  keep  a  lookout  Deceased  was  put  there 
for  tbe  purpose  of  guarding  the  train;  but 
he  knew  that  any  position  on  the  track  was 
a  place  of  danger,  and  that  it  was  particu- 
larly dangerous  to  crawl  beneath  a  car. 
While  he  had  a  right  to  assume  that  prop- 
er signals  would  be  given  when  the  train 
approached,  yet  this  did  not  absolve  him 
from  the  duty  of  taking  heed  for  his  own 
safety  and  looking  out  for  the  approach  of  a 
train  on  the  storage  track.  He  was  not 
misled  in  any  way  by  the  circumstances. 
On  the  contrary,  the  course  of  the  work 
there  was  sufficient  to  put  htm  upon  notice 
that  there  was  a  probability  that  when  tbe 
men  ceased  work  at  noon,  and  the  cars  were 
loaded  with  dirt,  they  would  be  backed  onto 
the  storage  track.  Be  that,  however,  as  it 
may,  the  conclusion  Is  irresistible  that  when 
lie  crawled  under  the  car  and  put  himself 
In  a  position  where  his  peril  could  not  be 
easily  discovered,  and  thereafter  failed  to 
look  out  for  approaching  trains  on  that 
track,  he  was  guilty  of  an  act  of  negligence 
which,  notwithstanding  any  negligence  on 
the  part  of  the  other  trainmen,  bars  a  re- 
cov«7  of  damages  on  account  of  the  injury. 
The  judgment  of  the  circuit  court  Is  there- 
fore affirmed. 


THOMAS  V.  JACKSON. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Tbiai,  (j  260*)— IssTBUCTioNS— Requests. 

Defendant  was  not  prejudiced  by  the  de- 
nial of  instmctiona  which  were  covered  by  in- 
structions given. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  651-669;   Dec.  Dig.  I  260.*] 

2.  AFPEAI.  and  BiBROB  (I  801*) — Resebvation 
OF  Gbovrdb  of  Review— Motion  fob  New 
-Tkiai. 

Objections  to  instructions  and  to  the  ad- 
mission and  ezclusioa  of  evidence  are  waived, 
■where  tbe  party  objecting  falls  to  preserve  ex- 
ceptions to  the  rulings  by  assigning  them  as  a 
groond  in'  bis  motion  for  a  new  trial 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1743. 1753-1755;  Dee.  Dig. 
fi  301.*] 

8.  Dakaoks  ({  123*) — Bbbaoh  or  Contbaot— 

StJBSTAHTIAL  PKBFOBUANCX. 

Where  work  has  been  done  snbBtantially  in 
eompUance  with  the  terms  of  a  contract,  or 
'«Hiere  there  has  been  an  acceptance  of  the 
■work  by  tlie  contractee.  a  contractor  may,  not- 
witbBtandinir  defects  therein,  recover  the  con- 
tract price,  less  the  cost  of  correcting  snch  de- 
fects. 

£E<d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  Ii  820-326;    Dec.  Dig.  |  123.*] 

Appeal  from  Circuit  Court  Lawrence 
Ck>Tixity ;  B.  B.  Jeffery,  Judge. 


Action  by  Earl  Thomas  against  W.  T. 
Jackson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Appellee  brought  suit  against  appellant  for 
a  balance  of  $329.21  due  upon  a  contract  for 
the  building  of  a  bungalow  in  Hoxie,  and  for 
foreclosure  of  a  mechanic's  Hen.  Appellant 
filed  answer  and  cross-complaint,  denying  any 
indebtedness,  admitted  the  payment  of  $450 
on  the  contract  price  for  use  in  the  purchase 
of  materials  and  paying  of  laborers,  denied 
that  appellant  complied  with  his  contract 
claimed  damages  for  defective  and  unwork- 
manlike construction  and  bad  materials,  al- 
leged that  it  would  cost  the  sum  of  $600 
more  than  the  balance  claimed  under  the 
contract  to  put  the  house  in  such  condition 
as  appellee  agreed  to  construct  it  and  that 
It  was  not  constructed  in  substantial  compli- 
ance with  the  contract,  and  that  he  was 
damaged  in  the  said  sum  of  $460  already  ex- 
pended thereon.  The  facts  are,  substantial- 
ly, that  the  written  contract  was  entered 
into  between  the  parties  for  the  construction 
of  a  one-story  bungalow  in  the  town  of  Hox- 
le,  appellee  agreeing  to  furnish  materials  and 
build  the  house  for  $743.46 ;  the  house  to  be 
buUt  according  to  a  certain  plan  drawn  by 
appellant  with  the  interior  and  exterior  ar- 
rangements as  shown  in  the  plan  and  certain 
photographs,  the  contract  not  including  the 
canvassing,  i>apering,  and  painting  of  the 
bouse.  "Said  plan  includes  one  fireplace, 
chimney  exposed  inside,  and  is  to  be  built 
outside  of  red  pressed  brl<^."  Appellee  tes- 
tified that  he  was  to  be  paid  certain  amounts 
for  extras,  as  set  out;  the  whole  amount  of 
the  contract  price,  with  extras,  being  $781.- 
46.  He  acknowledged  receipt  of  $460,  and 
also  a  credit  of  $2.25  for  broken  glass,  and 
claimed  a  balance  due  of  $329.21. 

The  appellant  moved  into  the  house  with 
his  family  at  about  the  time  appellee  was 
constructing  the  chimney,  and,  discovering 
that  he  was  not  going  to  use  a  certain  kind 
of  brick  made  in  CoffeyvUle,  refused  to  per- 
mit  him  to  build  the  chimney,  notwithstand- 
ing appellee  was  Insisting  on  doing  so  and 
using  a  red  pressed  brick  purchased  from 
Jonesboro,  which  he  claimed  and  stated  was 
in  accordance  with  the  terms  of  the  con- 
tract and  also  that  he  was  unable  to  get  tbe 
Cofleyville  brick  because  of  the  excessive 
freight  rate.  Appellant  testified  that  the 
house  was  not  placed  upon  a  level  founda- 
tion; that  the  floors  sagged;  that  one  wall 
was  12  inches  lower  than  the  opposite  wall ; 
that  the  window  and  door  casings  were  not 
square;  and  that  one  side  of  the  roof  was 
longer  than  the  other — the  comb  not  being 
in  tbe  center  of  the  bouse — and  that  it  would 
cost  more  to  build  the  house  properly  in  ac- 
cordance with  the  contract  tlian  the  original 
contract  price;  and  that  it  had  cost  him 
$76  to  construct  the  chimney,  which  he  re- 
fused to  let  appellee  build,  because  he  was 
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not  going  to  nse  tbe  CoffeyvlUe  brick  there- 
in. After  the  cwntract  was  entered  Into,  ap- 
pellee showed  appellant  a  brick  made  In 
Coffeyvllle,  which  was  being  used  at  the 
Baptist  Church,  and  told  him  be  thought  he 
could  get  the  bride  to  build  the  chimney 
from  the  church,  and  would  use  that  kind  if 
be  could  procure  it  He  was  unable  to  get 
this  brick  and  was  using  another  red  pressed 
brick,  which  he  claimed  was  in  accordance 
with  the  contract,  when  appellant  refused 
to  permit  him  to  proceed  further  with  the 
construction. 

Many  witnesses  testlfled  as  to  the  kind  and 
character  of  the  work,  and  their  testimony 
is  conflicting  as  to  whether  or  not  it  was 
done  in  a  neat  and  workmanlike  manner. 
They  also  testified  as  to  the  cost  of  remedy- 
ing certain  defects,  and  ai^pellee  testlfled 
that  the  chimney  could  have  been  flnlshed 
with  materials  In  accordance  with  the  terms 
of  the  contract  already  placed  upon  the 
ground  by  him  with  two  or  three  days  more 
worlc 

The  court  refused  to  give  each  of  the  five 
Instructions  requested  by  appellant,  and  gave 
six,  none  of  which  were  objected  or  excepted 
to.  The  Jury  returned  a  verdict  for  appellee 
for  $300,  and  from  the  Judgment  thereon  this 
aroeal  comes. 

Earl  Thomas,  pro  se.  Smith  ft  Blackford, 
of  Walnut  Ridge,  for  aiH>ellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  the  cause 
should  be  reversed  for  the  failure  to  give 
said  requested  Instructions;  but  we  have 
examined  same  carefully,  and  the  tfnly  two 
which  correctly  state  the  law  were  soflBclent- 
ly  covered  by  the  Instructions  given  by  the 
court,  none  of  which  were  excepted  to,  and 
no  prejudice  resulted  from  the  refusal  to 
give  them. 

[2]  Aroelhtnt  objected.  It  is  true,  to  th(> 
giving  of  each  of  said  Instructions  by  the 
court,  but  he  (&Ued  to  preserve  his  excep- 
tions by  carrying  them  into  his  motion  for  a 


new  trial  as  a'  ground  therefor,  and  thereby 
waived  the  right  to  complain  of  error  In  the 
court's  ruling  thereon.  St  L.,  I.  BL  ft  S. 
Ry.  Co.  V.  E^yettevlU^  75  Ark.  534,  8T  S.  W. 
1174 ;  Burrls  v.  State,  73  Ark.  455,  84  S.  W. 
723;  McCarroll  T.Stafford,  24  Ark.  224;  Ray 
V.  Light  34  Ark.  421.  He  likewise  waived 
the  right  to  complain  of  error  In  the  admis- 
sion and  exclusion  of  evidence.  Fourche  Riv- 
er Lbr.  CO.  V.  Bryant  Lbr.  Co.,  97  Ark.  632, 
135  S.  W.  796;  Railway  v.  Goset  70  Ark. 
427,  68  S.  W.  879;  RaUway  v.  Deshong,  63 
Ark.  443,  39  S.  W.  260 ;  Ince  v.  State,  77  Ark. 
418,  88  S.  W.  818;  All«i  v.  State,  70  Ark. 
337,  68  S.  W.  28.  It  is  undisputed  that  ap- 
pellant moved  into  the  building  and  occupied 
it  with  his  family  after  It  was  constructed, 
and  that  he  still  continues  to  do  so. 

[3]  When  work  has  been  done  substantial- 
ly in  compliance  with  the  terms  of  the  con- 
tract or  there  has  been  an  acceptance  of  the 
work  by  the  contractee,  the  contractor  may, 
notwithstanding  defects  therein,  recover  the 
contract  price,  less  the  cost  of  correcting  such 
defects.  A  substantial  performance  is  all 
that  is  required  to  authorize  a  recovery  of 
the  contract  price,  less  the  additional  cost 
of  a  literal  compliance  with  the  contract 
Mitchell  V.  Capllnger,  97  Ark.  281,  133  S. 
W.  1032;  Fitzgerald  v.  La  Forte,  64  Ark. 
34,  40  S.  W.  261;  Aik.-Mo.  Zinc  Oo.  v.  Pat- 
terson, 79  Ark.  506,  96  S.  W.  170 ;  Harris  v. 
Graham,  86  Ark.  570,  111  S.  W.  984. 

Appellee  was  entitled  to  recover  on  the 
contract  upon  a  substantial  performance  of 
It  or  an  acceptance  of  the  work  by  the  con- 
tractee, notwithstanding  defects  therein,  the 
contract  price,  less  the  cost  of  correcting 
such  defects.  The  Jury  only  allowed  $29.21 
credit  to  appellant  upon  his  claim  of  defec- 
tive and  unfinished  work,  but  the  Issues  were 
fairly  submitted  to  them  by  the  instructions 
given,  and  they  have  found  them  In  favor  of 
the  appellee  upon  conflicting  testimony,  and 
their  verdict  will  not  be  disturbed. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 
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FOARD  OODNTT  v.  SANDIFER 

(Supreme  Coart  of  Texas.     Not.   27,  1912.) 

1.  APFXAL    and    EBBOB     (f     1176*)— CONOLU- 

BiORS  or  Fact  or  Codbt  or  Citil  Apfkals 

— Statdtobt  Pbovisionb. 

Where  the  facts  are  imdiBpated,  the  Su- 
preme Court  on  writ  of  error  to  review  a  judg- 
ment of  the  Conrt  of  Civil  Appeals  will  not 
send  the  case  back  on  the  ground  that  the 
Court  of  GiTil  Appeals  failed  to  announce  con- 
clusions of  fact,  as  required  by  Rev.  CiT.  St 
1911,  art  1639. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4258;    Dec  Dig.  f  1175.* J 

2.  CoDNTiM  (I  152*)— CoNTBACTB— "Debt.' 

A  claim  for  commissions  under  a  contract 
by  which  a  county  listed  its  school  land  with  a 
broker  for  sale  for  a  commission  made  payable 
out  of  the  county  funds  is  not  a  debt  within 
Const  art  11,  (  7,  forbidding  the  creation  of 
a  debt  unless  provision  is  made  at  the  time 
for  its  payment,  where  the  claim  becomes  due 
in  the  current  year,  and  the  county  has  ability 
by  taxation  to  raise  the  fund  for  its  payment 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  fl  21fr-217;   Dec.  Dig.  i  152.» 

For  other  definitions,  see  Words  and 
Phrases.  voL  2,  pp.  186*-l886;  toL  8,  p.  7628.] 

3.  CovtnoB  (I  122*)— ScHooi.  Lands— Sale 

BT   BB0KEB--COHFERBATI0N— CONTBACTS. 

A  'contract  by  which  a  county  listed  school 
land  with  a  broker  for  sale  at  $4  per  acre  net, 
with  6  per  cent  interest  from  date  of  sale, 
payable  annually  or  semiannually,  and  the  price 
being  payable  20  years  from  date  of  sale  with 
option  of  the  purchaser  to  pay  after  10  years, 
fixes  the  minimum  price  for  which  a  sale  may 
be  made,  but  does  not  mean  that  the  school 
fund  eliail  receive  no  more  than  that  amount, 
and  provides  tiiat  the  compensation  shall  be 
paid  out  of  county  funds,  and,  so  constracd, 
the  contract  is  valid. 

[Ed.  Note.— For  other  cases,  nee  Counties, 
Cent  Dig.  H  82,  136,  181,  182 ;  Dec.  Dig.  I 
122.*] 

4.  EVIDKNCX     (({     60,    66*)— PBIBOMKnOH*- 

KHOwusDax  or  Iiaw. 

The  conrt  in  construing  a  contract  by 
which  a  county  listed  land  with  a  broker  for 
pale  must  presume  that  the  county  and  the 
broker  knew  the  law,  and  intended  to  obey  it 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fl  81,  85;    Dec.  Dig.  {{  60,  65.*] 

5.  COHTBAOTB     (|     153*)— CONBXBUCTION— VA- 
LIDOT. 

A  contract,  susceptible  of  two  construc- 
tions, one  of  which  will  make  it  illegal  and 
the  other  lawful,  must  be  so  construed  as  to 
make  it  legal. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  784:    Dec.  Dig.  |  153.*] 

Error  to  Court  of  Glvll  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  O.  P.  Sandifer  against  Foard 
county.  There  was  a  judgment  of  the  Court 
at  CirU  Appeals  (134  8.  W.  823)  reversing  a 
Judgment  fOr  defendant,  and  defendant 
brings  error.    AiBnned  and  rendered. 

O.  W.  Walthall,  of  Crowell,  Stephens  ft 
Miller,  of  Ft  Worth,  and  Gregory,  Batts  ft 
Brooks,  of  Austin,  for  plalntllT  In  error. 
W.  D.  Berry  and  F.  P.  McOhee,  both  of  Ver- 
non, and  McGregor  ft  Oalnes,  of  Austin,  for 
defoidant  In  error. 


BROWN,  C.  3.  This  suit  was  Instituted 
In  the  district  court  to  recover  of  said  coun- 
ty reasonable  compensation  for  selling  the 
school  lands  of  said  county  under  this  con- 
tract: "This  order  entered  Into  the  13th  day 
of  February,  1909,  by  and  between  the  com- 
missioners' court  in  and  for  Foard  county, 
Texas,  parties  of  the  first  part,  and  C,  P. 
Sandifer.  of  Foard  county,  Texas,  party  of 
the  second  part,  witnesseth:  That  the  par- 
ties of  the  first  part  have  this  day  listed  for 
exclusive  sale  with  the  party  of  the  second 
part  for  a  term  of  six  months  from  date 
berewith  the  following  described  property, 
to  wit:  17,712  acres  of  land  the  same  being 
Foard  county  school  lying  and  being  situated 
in  Bailey  county,  Texas,  at  and  for  the  sum 
of  14.00  per  acre  with  five  per  cent  Interest 
from  date  payable  annually  or  semiannually, 
said  price  being  net  to  the  county  of  Foard, 
state  of  Texas,  and  payable  twenty  years 
from  date  of  sale  with  option  to  tbe  pur- 
chaser to  pay  any  part  or  all  the  pnincipal 
at  or  ou  any  Interest  paying  period  after  ten 
years  from  date  of  sale.  It  Is  also  under- 
stood and  agreed  that  the  sale  of  the  above 
described  land  is  to  be  made  subject  to  a 
lease  now  on  said  land  which  expires  on  the 
30th  day  of  September,  1918.  The  part?  of 
the  first  part  agrees  to  deed  said  land  In 
BubdlTisions,  provided  the  party  of  the 
second  part  thinks  necessary  to  do  so  in 
disposing  of  the  said  land  to  t3ie  better  ad- 
vantage to  the  county."  The  agreement  was 
entered  upon  the  minutes  of  the  county  court 
of  said  county,  and  signed  by  the  county 
Judge  and  commissioners  and  by  Sandifer. 
There  is  no  complaint  as  to  the  regularity 
of  the  making  of  the  agreement  Within  a 
short  time  Sandifer  sold  the  land  to  O.  T. 
Oliver,  17,712  acres  of  free  school  land,  for 
the  sum  of  1119,556.00,  with  Interest  from 
April  U,  1909.  T^e  sale  was  duly  consum- 
mated, and  the  land  conveyed  to  Oliver. 
Sandifer  cladmed  as  his  commission  6  per 
cent  on  the  amount  the  land  sold  for.  The 
county  resisted  the  recovery  on  two  grounds, 
to  wit:  First  The  contract  created  a  debt 
upon  the  county  and  made  no  provision  for 
its  payment,  which  was  in  violation  of  sec- 
tion 7  of  article  11  of  the  Constitution,  which 
reads:  "But  no  debt  for  any  purpose  shall 
ever  be  Incurred  In  any  manner  by  any  dty 
or  county  unless  provision  Is  made  at  the 
time  of  creating  the  same,  for  levying  and 
collecting  a  sufllci«it  tax.  to  pay  the  interest 
thereon  and  provide  at  least  two  per  cent 
as  a  sinking  fund ;  and  the  condemnation  of 
the  right  of  way  for  the  erection  of  snch 
works  shall  be  fully  provided  for."  Second. 
That  the  contract  provided  for  payment  out 
of  the  proceeds  of  the  school  land,  which  was 
In  violation  of  the  law.  The  district  court 
gave  Judgment  for  the  county,  from  which 
Sandifer  appealed  to  the  Court  of  Civil  Ap- 
peals of  the  Second  Supreme  Judicial  Dls- 
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trlct,  wbldi  reversed  tbe  Judgment  of  the 
district  court,  and  remanded  the  cause  for 
another  trial.  The  county  applied  for  a  writ 
of  error  to  this  court  upon  the  ground  that 
ibe  decision  of  the  Court  of  Civil  Appeals 
practically  settles  the  case,  and  the  writ  was 
granted  upon  that  ground. 

[1]  Judge  Oole  Spe«r,  who  wrote  the  opin- 
ion, correctly  announced  the  law,  but  over- 
looked tbe  requirements  of  article  1639,  Re- 
vised Statutes  1911,  and  announced  no  con- 
clusions of  fttct,  which  is  very  Important  to 
this  court  in  reviewing  the  judgment  We 
will  not  send  this  case  back,  because  the  facts 
are  practically  undisputed.  If  they  were  not. 
It  would  be  necessary  to  return  the  record 
for  a  compliance  with  the  said  article. 

[2]  We  were  inclined  to  hold  that  the 
terms  of  the  order  entered  created  a  debt 
within  the  meaning  of  the  section  of  tbe 
Constitution  above  copied.  But  we  find  In 
tbe  statement  of  facts  this  evidence,  which 
Is  not  contradicted:  "In  making  our  levies 
and  assessments,  we  generally  figure  as  'to 
about  what  amount  we  think  will  be  neces- 
sary to  pay  the  expenses  of  tbe  county,  and 
we  make  tbe  levy  so  as  to  meet  the  expenses 
as  estimated  by  us.  We  have  never  made  a 
levy  at  the  highest  limit  which  we  are  au- 
thorized to  levy.  If  we  were  to  make  the 
levy  at  tbe  limit,  that  would  place  enough 
money  in  the  general  fund  of  tbe  county  to 
pay  aU  the  general  running  expenses  of  the 
county,  and  also  pay' the  amount  of  commis- 
sions claimed  by  Mr.  Sandifer  in  this  suit." 
Tbe  contract  required  tbe  sale  to  be  made 
ta  six  months  by  July  13,  1909.  It  was  con- 
summated before  that  time.  Tbe  claim  could 
have  been  provided  for  during  tbe  current 
year  by  a  levy  of  a  tax  for  that  purpose. 
Tbe  power  of  the  county  to  levy  taxes  bad 
not  been  exhausted.  It  was  necessary  that 
tbe  levy  should  have  been  made,  and  the  test 
is.  Did  the  county  have  suflBcient  power  to 
pay  tbe  claim?  There  Is  no  denial  of  that 
fact,  which  was  proved,  as  was  shown,  by 
tbe  evidence  of  Burk,  the  county  judge  of 
Foard  county.  In  City  of  Corpus  Cbrlsti  ▼. 
Woessner,  58  Tex.  467,  Judge  Stayton  said: 
"We  are  of  the  opinion  that  the  Issuance  of 
warrants  on  current  expenses  of  a  city,  which 
do  not  exceed  ttie  current  revenue  derived 
from  taxatl(m,  permitted  by  law  to  be  levied 
to  meet  current  expenses,  and  such  other  rev- 
enue as  a  city  may  have  from  other  sources 
than  taxatl<H),  cannot  be  said  to  be  tbe  crea- 
tion of  a  debt  prohibited  by  law  unless  a 
special  tax  be  levied  to  meet  the  interest 
end  create  a  sinking  fund.  Tbe  evldenc>« 
shows  that  tbe  revenue  of  tbe  city  for  tbe 
year  1879,  if  It  had  been  applied  to  proper 
municipal  purposes,  would  have  been  more 
than  sufficient  to  meet  the  payment  of  tbe 
warrants  sued  upon,  after  paying  aU  other 
current  and  proper  expenses.  And  it  further 
appears  that  in  addition  to  the  money  raised 
by  taxation,  permitted  by  law  to  meet  cur- 


rent expenses,  the  city  has  an  Income  of  (4,- 
000  per  year  for  many  years  to  come  from 
her  wharf  interests,  and  that  from  these  two 
sources  at  the  time  of  tbe  trial  of  tbls  cause 
there  was  a  surplus  in  the  treasury."  We 
cite  Terrell  v.  Dessalnt,  71  Tex.  770,  9  S.  W. 
593 ;  McNeal  v.  aty  of  Waco,  89  Tex.  83,  33 
S.  W.  322 ;  aty  of  Cleburne  v.  Caebume  Wa- 
tef  Co.,  14  Tex.  av.  App.  229,  37  S.  W.  655. 
In  McNeal  v.  City  of  Waco,  89  Tex.  88,  33 
S.  W.  824,  by  his  IrreslsUble  logic.  Judge  Den- 
man  reaches  this  conclusion:  "We  conclude 
that  the  word  'debt,'  as  used  in  the  constitu- 
tional provisions  above  quoted,  means  any 
pecuniary  obligation  imposed  by  contract,  ex- 
cept such  as  were  at  tbe  date  of  the  contract 
within  the  lawful  and  reasonable  contempla- 
tion of  Qie  parties,  to  be  satisfied  out  of  tbe 
current  revenues  for  tbe  year  or  out  of  some 
fund  then  within  the  inunediate  control  of 
tbe  corporation."  The  commissions  in  tttis 
case  were  by  law  made  payable  out  of  the 
county  fund.  It  became  due  in  the  carroit 
year,  and  there  was  ability  in  tbe  county  by 
taxation  to  raise  the  fund  for  its  payment. 
The  claim  did  not  constitute  a  debt  within 
the  meaning  of  the  Constitution. 

[3]  Plaintiff  in  error  also  asserts  that  tbe 
contract  between  the  county  and  Sandifer 
bound  the  county  to  pay  to  Sandifer  all  of 
the  proceeds  of  the  sale  in  excess  of  $4  per 
acre,  which  was  forbidden  by  law ;  tbe  coun- 
ty being  required  to  pay  tbe  cost  of  sale. 
The  writer  was  Inclined  to  that  view  of  the 
contract,  but  upon  further  consideration  of 
the  facts  and  the  able  argument  of  counsel 
for  defendant  in  error  we  conclude  that  tbe 
effect  of  the  language,  "at  and  for  the  sum 
of  $4.00  per  acre,"  etc.,  is  to  set  the  mini- 
mum price  for  which  sale  might  be  made  at 
$4  per  acre,  and  does  not  mean  that  the 
school  fund  should  receive  no  more  than  that 
amount  per  acre.  Tbe  law  forbids  the  coun- 
ty to  pay  tbe  cost  of  selling  out  of  tbe  school 
fund  either  in  land  or  the  proceeds  of  it 

[4]  We  must  presume  that  both  parties 
knew  tbe  law  and  intended  to  obey  It  Tom- 
linson  T.  Hopkins  County,  67  Tex.  576. 

[C]  It  is  a  well-established  rule  of  con- 
struction that  language  in  a  contract  which 
is  susceptible  of  two  constructions,  one  of 
which  would  render  the  contract  Ulegal,  and 
the  other  would  make  it  lawful,  that  con- 
tract which  would  conform  the  contract  to 
tbe  law  must  be  adopted.  Clark  on  Con- 
tracts, p.  593 ;  Evans  v.  Pike,  118  U.  S.  241. 
6  Sup.  Ct  1090,  30  Lw  Ed.  284;  Hobbs  v. 
McLean,  117  U.  S.  676,  6  Sup.  Gt  870,  29  L. 
Ed.  940.  Tbe  rule  of  construction  is  stated 
by  Clark  thus:  '"Where  a  particular  word, 
or  tbe  contract  as  a  whole.  Is  susceptible  of 
two  meanings,  one  of  which  will  render  the 
contract  valid,  and  the  other  of  which  will 
render  it  Invalid,  the  former  will  be  adopted 
so  as  to  uphold  the  contract  Thus,  where 
a  document  was  expressed  to  be  given  In 
consideration  of  your  being  in  advance'  to  a 
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person,  and  It  was  argued  that  this  showed  a 
past  consideration  which  would  not  support 
the  promise,  the  court  held  that  the  words 
'being  in  advance'  might  mean  a  prospective 
advance,  and  be  equivalent  to  In  considera- 
tion of  your  being  in  advance,'  or  'on  condi- 
tion of  your  being  in  advance.'  So,  also, 
where  a  contract  is  susceptible  of  two  con- 
structions, one  of  which  will  render  it  un- 
lawful as  being  In  violation  of  law  or  con- 
trary to  public  policy,  that  construction 
which  will  render  It  lawful  will  be  adopted." 

The  fact  that  the  land  was  to  be  sold  on 
credit  for  a  time  not  less  than  ten  years, 
and  no  provision  made  for  any  cash  pay- 
ment, excludes  the  construction  that  compen- 
sation was  to  be  made  from  the  proceeds  of 
the  sale.  See  authorities  last  above  cited. 
The  construction  which  makes  the  contract 
legal  is  most  consistent  with  the  facts,  and 
most  be  adopted.  If  the  commissioners'  court 
bad  In  plain  words  agreed  to  pay  Sandlfer 
a  port  of  the  proceeds  of  the  sale  of  school 
land,  that  body  would  have  violated  the  law. 
We  must  presume  that  a  violation  was  not 
intended.  The  decisions  of  this  court  which 
were  made  before  this  contract  was  made 
are  so  plain  that  they  could  not  have  been 
misunderstood,  if  known  to  the  parties,  and 
the  law  conclusively  presumes  that  they  were 
known.  Tomllnson  v.  Hopkins,  supra.  We 
conclude  that  the  contract  between  the  par- 
ties limited  the  minimum  price  to  |4  per 
acre,  and  that  the  compensation  to  be  paid 
was  not  fixed  by  the  terms  of  the  vnritten 
contract  The  compensation  for  maldng  the 
sale  was  fixed  by  law  at  a  reasonable  sum, 
considering  all  of'  the  facts.  Quite  a  num- 
ber of  witnesses  testified  that  6  per  cent  on 
the  gross  sale  was  a  customary  and  reason- 
able consideration  for  services  rendered  by 
Sandlfer  to  Foard  county,  and  there  does  not 
appear  to  be  a  conflict  on  that  issue.  Plain- 
tiff In  error  has  requested  this  court  to  take 
Jurisdiction  because  the  judgment  of  the 
Court  of  Civil  Appeals  practically  settles  the 
case,  which  calls  upon  this  court  to  enter 
final  judgment 

It  is  therefore  ordered  that  the  Judgment 
of  tbe  Cknirt  of  Civil  Appeals  reversing  the 
Judgment  of  tbe  district  court  is  approved; 
and  it  1b  further  ordered  that  the  defendant, 
C.  P.  Sandlfer,  have  and  recover  of  and 
from  Foard  county  tbe  sum  of  $6,877.80^  to- 
gether  wltb  all  costs  of  suit 


ai7sle:t  reai/tt  go.  v.  pops  et  aL 

(Supreme  Court   of   Texas.     Dec.   4,   1912.) 
1.  Snoino  Pkbtobxahcb  (|  32*)— Contracts 

KlTVOBCBABLX. 

An  execntorv  contract  to  sell  land  as  an 
asent  i*  not  subject  to  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  89-99;  Dec  Dig.  I 
32.*  J 


2.  SPBCino  Pebfobmanot  (|  6*)— Natubb  of 

REMXDy— MUTUAUTT. 

The  right  to  specific  performance  is  in 
its  very  nature  mutual,  and  one  party  cannot 
be  entitled  to  that  right  under  a  contract  with- 
out tlie  same  right  extending  to  tbe  other. 

[Ed.    Note.— For    other    cases,    see    Specific 
Performance,   Cent   Dig.   §f  9-11;    Dec   Dig. 
(  6.*] 
8.  Beokebs  (J  52*)— Vendob  and  Pubchaser 

(|  3*)— Right  to  Commission— Nature  of 

Contract  Procured. 

Where  defendants,  owners  of  land,  entered 
into  a  contract  reciting  that  they  gave  to  the 
parties  of  tbe  second  part  the  exclnBive  sale 
of  land  for  90  days,  agreeing  to  deed  any  or 
all  of  it  to  the  parties  of  the  second  part  or  to 
any  person  to  whom  they  might  seU,  and  that 
should  there  be  any  land  remaining  after  the 
expiration  of  the  time  specified,  then  the  par- 
ties of  the  second  part  should  buy  the  same 
for  themselves,  the  agreement  was  one  for  the 
sale  of  land  and  not  for  a  mere  agency;  the 
parties  of  the  second  part  being  bound  at  all 
events  to  take  the  entire  land  u  they  did  not 
sell  it,  and  both  they  and  defendants  being  en- 
titled to  specific  performance,  and  hence  bro- 
kers who  brought  the  parties  together  were 
entitled  to  commissions  as  for  a  sale  of  land. 

[Ed.   Note. — For   other  cases,   see   Brokers. 
Cent  Dig.  i  73;    Dec  Dig.  J  52:*  Vendor  and 
Purchaser,  Cent.  Dig.  §  3;   Dec.  Dig.  §  3.*] 
4.  Appeal  and  Error  (|  1062*)— Revmw- 

Harmless  £^bor. 

In  an  action  by  brokers  to  recover  com- 
pensation for  negotiating  a  sale  of  land,  where 
It  appeared  that  they  introduced  the  parties 
who  consummated  tbe  sale,  the  admission  of 
testimony  by  one  of  such  brokers  that  his  firm 
sold  the  land  in  controversy  was  harmless, 
where  that  issue  was  not  submitted  to  the 
Jury,  and  dia  not  affect  the  right  of  recovery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4171-4177;  Dec  Dig.  g 
10B2.*] 

Error  to  Court  of  Civil  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  the  Ansley  Realty  Company 
against  J.  B.  Pope  and  A.  M.  Smith.  A  Judg- 
ment for  plaintiff  was  reversed  by  the  Court 
of  Civil  Appeals  a35  S.  W.  1103),  and  plain- 
tiff brings  error.  Judgment  of  Court  of  Civil 
Appeals  reversed,  and  that  of  the  district 
court  affirmed. 

H.  B.  White,  of  CTarendon,  W.  B.  Chaun- 
cey,  of  Dalhart,  and  Gregory,  Batts  &  Brooks, 
of  Austin,  for  plaintiff  in  error.  A.  T.  Cole, 
of  Clarendon,  and  Stephens  &  Miller,  of  Ft 
Worth,  for  defendants  in  error. 

BROWN,  C.  J.  Plaintiff  in  error,  hereafter 
called  the  Realty  Company,  sued  J.  B.  Pope 
and  A.  M.  Smith,  hereinafter  called  defend- 
ants, in  tbe  district  court  of  Donley  county, 
seeking  to  recover  commissions  upon  certain 
lands  sold  by  defoidants  to  the  Monarch 
Iiand  ft  Loan  Company,  who  were  procured 
as  purchasers  by  plaintltr  under  a  contract 
with  defendants  for  the  sale  of  the  land.  The 
facts  were  not  stated  by  Judge  Dunklin,  as 
provided  for  by  article  1639  of  the  Revised 
Civil  Statutes  of  1911;  but  we  wUI  be  able 
to  decide  the  case  upon  the  record. 

At  a  date  prior  to  tbe  14tb  day  of  August, 
1907,  by  oral  contract,  defendants  employed 
the  Realty  Company  to  sell  eight  sections  of 
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land  situated  In  Moore  coauty,  four  sections 
of  patented  land  and  four  sections  of  school 
land,  in  the  aggregate  6,120  acres,  at  the 
price  of  $8  per  acre  for  the  patented  land 
and  17.50  per  acre  for  the  school  land,  the 
compensation  to  bje  5  per  cent,  on  the  gross 
sales.  The  Monarch  Land  &  Loan  Company 
were  engaged  in  the  town  of  AmariUo  in  bay- 
ing and  selling  land,  and  had  an  agent  In 
Moore  coonty  who  learned  of  the  fact  that 
the  Ansley  Realty  Company  bad  the  agency 
to  sell  the  lauid  in  question,  and  through  its 
agent,  McFarland,  the  Monarch  Company  and 
the  Realty  Company  were  brought  into  con- 
tact, and  the  sale  of  the  land  and  the  terms 
thereof  were  discussed,  and  the  agent  of  the 
Monarch  Company  concluded  to  buy  the  land, 
but  did  not  close  the  trade,  but  went  to  Pope 
and  Smith  to  try  for  better  terms.  The  price 
was  satisfactory.  The  purchasing  agent  of  the 
Monarch  Company  told  Pope  and  Smith  of 
their  having  applied  to  plaintiff  to  purchase, 
and  what  had  occurred.  After  their  consul- 
tation this  contract  was  entered  into: 
"Die  State  of  Texas,  County  of  Donley. 

"This  contract  made  and  entered  Into  by 
and  between  A.  M.  Smith  and  J.  B.  Pope,  of 
Donley  county,  Texas,  as  parties  of  the  first 
part,  and  the  Monarch  Land  Sc  Loan  CSo.,  of 
Amarillo,  Texas,  as  parties  of  the  second 
part,  witnesseth:  That  the  parties  of  the 
first  part  herein  give  to  the  parties  of  the 
second  part,  the  exclusive  sale  o^  the  follow- 
ing described  land,  to  wit:  Sections  302,  303, 
304,  327,  328,  329,  330,  346,  block  44,  Moore 
coonty,  Texas,  for  ninety  days  from  the 
twenty-first  day  of  August,  providing  a  sale 
now  pending  is  not  closed  on  or  before  that 
date.  The  price  agreed  upon  and  for  which 
the  parties  of  the  first  part  agree  to  sell  is 
$8.00  per  acre,  straight  through,  school  and 
patented,  and  parties  of  the  first  part  further 
agree  to  deed  any  or  all  of  the  above  describ- 
ed land,  not  less  than  160  acres  in  one  deed 
to  the  Monarch  Land  tc  Loan  Co.  or  any  per- 
son or  persons  they  may  sell  to  for  whatever 
price  the  said  Monarch  Land  &  Loan  Co. 
may  sell  for,  and  all  excess  above  the  afore- 
said price  shall  be  retained  by  the  party  of 
the  second  part  as  their  commission.  The 
terms  shall  be  forty  per  cent  cash  payment, 
the  balance  one  and  two  and  three  years  at 
8  per  cent,  interest.  The  deferred  payments 
shall  be  evidenced  by  vendor  lien  notes  on  the 
above  described  land.  The  iiar^  of  the  first 
part  further  agrees  to  furnish  each  purchas- 
er with  a  warranty  deed  and  abstract  show- 
ing good  and  perfect  title.  The  parties  of 
the  second  part  agree  to  sell  all  of  the  eight 
sections  as  per  contract,  but  should  there  be 
any  remaining  after  the  expiration  of  the 
time  spedfled,  then  the  parties  of  the  second 
part  further  agree  to  buy  the  same  them- 
selves. Signed  in  duplicate  this  14th  day  of 
August,  1907.  A.  M.  Smith.  [Seal.]  J.  B. 
Pope.  [Seal.]  Monarch  Land  8c  Loan  Co. 
[Seal.]    &  r.  Hiatt,  Fres.    [Seal.]" 


Upon  the  back  of  the  contract  was  indors- 
ed the  following:  "The  terms  of  the  contract 
on  the  reverse  side  hereof  are  hereby  ex- 
tended as  to  time  to  and  including  January 
21,  1908,  and  it  is  expressly  agreed  that  all 
supposed  claims  or  claims  of  either  party 
hereto  growing  out  of  any  supposed  breach  or 
breach  of  said  contract  by  either  party  up 
to  this  date  are  hereby  waived.  Witness  our 
hands  at  Clarendon,  Texas,  this  18th  day  of 
November,  1907.  Monarch  Land  &  Loan  Co., 
by  S.  F.  Hiatt,  President,  A.  M.  Smith,  J. 
B.  Pope." 

The  Monarch  Company  sold  all  of  the  land 
except  one  tract,  which  was  deeded  to  it  by 
Smith  and  Pope.  Plaintiff  aUeged  that  Smith 
and  Pope  had  employed  it  to  sell  the  same 
land  at  $8  per  acre,  and  that  it  secured  the 
Monarch  Company  as  purchaser  for  all  of 
the  said  land  at  the  price  named,  and  that 
the  said  Monarch  Company  did  purchase 
from  defendants  all  of  the  land  at  $8  per 
acre.  The  defendants  claimed  that  the  trans- 
action between  them  and  the  Monarch  Com- 
pany was  not  a  sale,  but  an  employment  of 
the  Monarch  Company  as  agent  to  sell  the 
same  land. ' 

These  propositions  are  essential  to  the 
right  of  plaintiff  to  recover:  (1)  That  Smith 
and  Pope  sold  the  land  to  the  Monarch  Com- 
pany. (2)  That  the  Monarch  Company  was 
procured  by  the  Realty  Company  as  pur- 
chaser of  the  land. 

[1-3]  Counsel  for  defendants  In  error  state 
the  issues  correctly  thus :  "Everybody  con- 
ceded that  there  was  a  trade  consummated 
between  Poi>e  and  Smith  and  the  Monarch 
Land  &  Loan  Company  on  the  14th  of  Au- 
gust, 1907,  just  aa  Dan  Ansley  stated.  The 
controverted  question  was  as  to  whether  this 
trade  was  one  for  the  sale  of  the  land,  or 
for  the  exclusive  agency  for  its  sale.  If  the 
former,  the  plaintiffs  were  entitled  to  win; 
if  the  latter,  the  defendants  were  entitled  to 
win."  Whether  the  transaction  was  a  sale 
or  the  creation  of  an  agency  most,  In  this 
case,  be  determined  by  the  terms  of  the  con- 
tract itself.  The  character  of  the  instrument 
can  best  be  determined  by  ascertaining  the 
remedy  to  which  each  party  would  be  enti- 
tled in  case  of  refusal  of  the  other  to  com- 
ply. If  it  was  an  executory  contract  of  sale 
of  the  land  by  Pope  and  Smith  to  the  Mon- 
arch Company,  either  party  could  enforc* 
specific  performance  of  it.  If  it  were  an  em- 
ployment of  the  Monarch  Company  as  agent 
to  sell  the  land,  then  specific  performanoe 
could  not  be  had.  CSiinnock  v.  Sainsbury,  30 
L.  J.  (N.  S.)  409.  To  apply  this  teat,  we  wUl 
assume  that  the  Monarch  Company  declin- 
ed to  sell  any  of  the  land  as  agent,  electing 
to  receive  a  deed  for  the  whole  at  9S  per 
acre,  but  Pope  and  Smith  refused  to  convey. 
The  contract  contains  this  language:  "And 
parties  of  the  first  part  farther  agree  to  deed 
any  or  all  of  the  above-described  land,  not 
less  than  160  acres  in  one  deed  to  the  Mon- 
arch Land  &  Loan  Company,  or  any  person 
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or  penons  they  may  sell  to  for  whatever 
price  the  said  Monarch  Land  &  Loan  Co. 
may  sell  for."  Upon  compliance  with  the 
terms  of  the  agreement — that  is,  payment  of 
40  per  cent  cash  and  executing  notes  for 
the  remainder  as  prescribed — the  Monarch 
Company  could  have  maintained  an  action 
for  specific  performance  of  the  contract 
But  to  give  the  Instrument  the  character  of 
a  sale,  the  right  to  specific  performance  must 
be  mutual.  Waterman  on  Specific  Perform- 
ance, pp.  200,  261;  Pomeroy  on  Specific  Per- 
formance, p.  6,  from  which  we  quote,  as  fol- 
lows: "The  right  to  a  specific  performance, 
if  it  exists  at  all.  Is,  and  necessarily  must 
be,  mutual;  in  other  words,  it  is  and  must 
be  held,  and  be  capable  of  being  enjoyed, 
alike  by  both  parties  in  every  agreement  to 
which  the  jurisdiction  extends."  By  the 
terms  quoted  the  Monarch  CJompany  could 
have  demanded  the  conveyance  to  it  of  all 
of  the  land.  In  the  same  contract  this  lan- 
guage occurs:  "The  parties  of  the  second 
part  agree  to  sell  all  of  the  eight  sections  as 
per  contract  but  should  there  be  any  re- 
laalning  after  the  expiration  of  the  time 
specified,  then  the  parties  of  the  second  part 
further  agree  to  buy  the  same  themselves." 
Tills  gave  to  Pope  and  Smith  the  right  at 
the  end  of  the  time  limiting  sale  to  have 
specific  performance  of  the  contract  by  con- 
veying all  of  the  land  unsold  to  the  Mon- 
arch Company  at  the  price  of  $8  per  acre. 
The  mutual  right  of  specific  performance  by 
conveyance  and  payment  was  secured  by  the 
terms  of  the  instrument;  that  is,  each  had 
the  right  upon  performance  of  his  or  its 
agreement  to  compel  performance  by  the 
other  party.  The  plain  meaning  of  the  in- 
stmment  is  that  Pope  and  Smith  sold  to 
tbe  Monarch  Company  the  eight  sections  of 
land  at  $8  per  acre,  with  the  option  to  have 
the  land  conveyed  to  it  direct  at  once,  or  to 
sell  to  others  within  90  days  at  a  price  to 
be  fixed  by  it  and  to  have  the  deeds  made  to 
its  vendees  instead  of  to  the  Monarch  Com- 
pany, but  at  the  expiration  of  90  days  the 
Monarch  Company  was  bound  to  accept  a 
conveyance  from  Pope  and  Smith  of  all  un- 
sold land  and  to  pay  therefor  as  specified. 
Xliere  was  no  contingency  upon  which  the 
Monarch  Company  could  decline  to  accept 
conveyance  to  its  vendees  or  to  Itself.  This, 
as  a  matter  of  law,  constitutes  a  sale  of  the 
land  and  not  the  creation  of  an  agency  to 
sell ;  for,  it  It  were  a  contract  of  agency.  It 
ooold  not  be  spedflcally  enforced  by  either 
party  against  the  other.  Pomeroy,  Specific 
Performance,  1 48;  Chinnock  v.  Sainsbury,  30 
L,.  3.  Ch.  (N.  &)  409.  If  it  had  been  an 
agency,  a  breach  might  have  given  a  right  of 
action  for  damages,  but  not  for  specific  per- 
formance. 

[41  Under  the  charge  given  by  the  court 
l>efore  the  jury  could  find  for  plaintiff  they 
were  required  to  find  that  the  transaction 
was    a  sale  by  defendants  to  the  Monarch 


Company,  that  the  plainttfF  as  agent  of  de- 
fendant procured  the  purchaser,  and  that 
the  sale  to  the  Monarch  Company  resulted 
from  the  service  of  the  plaintiff  in  error. 
The  jury  found  for  the  plaintiff.  Therefore 
we  must  accept  the  verdict  as  a  finding  of 
the  facts  necessary  under  the  charge  to  sus- 
tain It  The  Court  of  Civil  Appeals  reversed 
the  judgment  of  the  district  court  and  re- 
manded the  case,  Mr.  Justice  Dunklin  dis- 
senting. The  Court  of  dlvil  Appeals  stated 
the  ground  of  reversal  thus:  "There  was 
error  whidi  will  require  a  reversal  of  the 
judgment  in  permitting  Ben  T.  Ansley,  one 
of  the  plaintiffs,  to  testify  that  his  firm  sold 
the  land  in  controversy  to  the  Monarch  Land 
&  Loan  Company  about  the  14th  day  of  Au- 
gust 1907,  such  testimony  being  a  conclu- 
sion of  the  witness  upon  one  of  the  vital  is- 
sues in  the  case  to  be  determined  by  the . 
jury."  We  are  of  opinion  that  this  ruling,  if 
error,  was  harmless  because  that  issue  was 
not  submitted  to  the  jury,  and  it  did  not  af- 
fect the  right  of  recovery,  because  the  plain- 
tiff furnished  the  purchaser  who  was  ac- 
cepted by  Pope  and  Smith,  and  conveyance 
made.  Admitting  that  the  Ansley  Realty 
Company  did  not  sell  to  the  Monarch  Com- 
pany, having  furnished  the  purchaser  who 
was  accepted,  the  Realty  Company  was  en- 
titled to  recover. 

It  Is  ordered  that  the  judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  that 
the  judgment  of  the  district  court  be  af- 
firmed. 


RANKIN  et  al.  v.  RANKIN. 
(Supreme  Court  of  Texas.    Dec  11,  1912.) 

1.  Evidence  (§{  121,  230»)— Declabations  or 

GBANToa— ADMISSIBILriT. 

Declarations  by  a  grantor  made  before  or 
after  the  execution  of  a  deed  are  not  competent 
to  prove  fraud  and  undue  influence,  but  if  made 
at  the  time  of  the  execution  of  the  deed,  they 
arc  competent  as  a  part  of  the  res  gests. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  II  303,  307-338, 835-851,  1117, 1119; 
Dec.  Dig.  {{  121,  230.*] 

2.  evidkroe    (i    268*)  —  deci.abati0n8    ov 
Gbaniob— Admissibiltit. 

Declarations  by  a  pantor  made  after  mak- 
ing a  deed  are  not  admissible  to  show  the  gran- 
tor's mental  condition  at  the  time  of  the  execu- 
tion of  the  deed,  unless  made  so  near  to  that 
time  as  to  justify  the  inference  that  such  men< 
tal  condition  existed  at  that  time. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  (f  1061,  1062 ;    Dec.  Dig.  {  268.»] 

S.  Deeds  (§  203*)— Suit  to  Set  Aside— Evi- 
dence—Admissibilitt. 

In  a  suit  by  the  executor  to  set  aside  a 
deed  executed  by  testatrix  to  her  dauxhter-in- 
law  on  the  ground  of  fraud  and  undue  influence, 
evidence  that  defendsint's  attorney  had  offered 
to  give  an  heir  his  part  If  he  would  have  noth- 
ing to  do  with  the  case  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {|  602,  604-611;   Dec  Dig.  {  203.*] 

4.  Deeds  (|  203*)— Suit  to  Set  Aside— Evi- 
dence—ADMissiBrLirv. 

Evidence  that  the  son  of  testatrix  did  not 
object  to  the  placing  of  the  land  In  the  inven- 
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tory  of  the  estate  of  testattix  was_  Inadmissible 
unless  pertinent  in  a  chain  of  circumatantiwl 
evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  602,  604-611;  Dec.  Dig.  f  203.*] 

6.  Dkeds  (J  203*)— Suit  to  Skt  Aside— Evi- 
dence—Admissibilitt. 

Where  a  son  procured  his  mother  to  make 
a  deed  of  her  land  to  his  wife  in  order  that  he 
might  have  the  control  over  it  as  his  own,  all 
evidence  which  would  be  admissible  if  the  deed 
had  been  made  to  the  son  would  be  admissible 
in  a  suit  by  the  mother's  executrix  to  set  aside 
the  deed. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {S  602,  601-611;  De&  Dig.  S  2a3.*] 

Error  to  Court  of  CiTil  Appeals  of  Third 
Sapreme  Judicial  District 

Action  by  J.  T.  Rankin,  executor,  against 
L.  A.  Rankin  and  others.  Tbere  was  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (134  S.  W. 
392)  affirming  a  judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded to  the  District  Court  for  trial. 

A.  J.  Harvey  and  Lipscomb  &  Poole,  all  of 
Hempstead,  and  W.  W.  Searcy,  of  Brenham, 
for  plaintiffs  in  error.  J.  D.  Harvey  and 
Keet  McDade,  both  of  Hempstead,  J.  V.  Meek, 
of  Houston,  and  J.  P.  Bucbanan,  of  Brenbam, 
for  defendant  in  error. 

BROWN,  O.  J.  Wo  copy  tbe  following 
findings  of  fact  by  tbe  Court  of  Civil  Ap- 
peals: 

"From  the  evldoice  in  tbe  record,  we  find 
tbe  following  to  be  tbe  facts  as  bearing  on 
the  issues  made  by  tbe  pleadings : 

"(1)  Mrs.  Charlotte  Rankin,  on  June  23, 
1897,  executed  a  deed  to  Mrs.  L.  A.  Rankin, 
wife  of  Harry  W.  Rankin,  to  100  acres  of 
land  out  of  a  300-acre  tract,  in  Ellis  county, 
Tex.;  tbe  consideration  recited  in  said  deed 
being  $25  cash  and  love  and  affection.  No 
attack  is  made  on  this  deed. 

"(2)  On  November  24,  1898,  the  said  Mrs. 
Charlotte  Rankin  executed  a  deed  to  tbe 
said  Mrs.  To.  A.  Rankin  for  tbe  remaining 
200  acres  of  said  tract  of  land,  for  the 
recited  consideration  of  $60  cash  and  lore 
and  affection.  This  is  the  deed  which  is 
attached  In  this  suit 

"(3)  Each  of  said  deeds  conveyed  title  to 
Mrs.  h.  A.  Rankin  in  her  separate  right 
No  consideration  was  paid  for  the  execution 
of  either  of  said  deeds.  Both  of  said  deeds 
were  in  the  handwriting  of  Harry  Rankin, 
were  executed  at  bis  house,  and  when  the 
last  deed  was  executed  there  was  no  one 
present  besides  the  grantor,  Harry  Rankin, 
and  his  wife,  except  one  J.  T.  Houx,  who 
was  a  particular  friend  of  said  Harry  Rank- 
in, and  who  signed  the  same,  and  also  a 
written  memorandum  attached  thereto,  as 
a  witness.  The  evidence  does  not  fully  de- 
velop the  circumstances  under  which  the 
first  deed  was  executed,  but  does  show  that 
the  same  was  at  the  solicitation  of  said 
Harry  Rankin. 


"(4)  Said  deed  to  the  200-acre  tract  was 
executed  under  the  following  drcamstances : 
Mrs.  Charlotte  Rankin,  being  at  tbe  house 
of  Harry  Rankin,  was  informed  by  Iiim  that 
the  first  deed  Incorrectly  described  the  land 
Intended  to  be  conveyed,  and  presented  her 
the  second  deed.  Informing  her  that  It  was 
a  substitute  for  the  former  deed  and  con- 
veyed tbe  same  land  intended  to  be  conveyed 
by  the  former  deed.  Believing  these  state- 
ments to  be  true,  Mrs.  Rankin  signed  the 
same,  and  also  the  memorandum  attached  to 
the  same.  This  memorandum  recited  that 
Mrs.  Charlotte  Rankin  was  to  retain  posses- 
sion of  said  land  during  her  lifetime  and 
was  to  pay  all  taxes  thereon. 

"(5)  This  deed  was  witnessed  by  said  Houx 
only,  and  was  not  acknowledged  before  any 
officer,  and  was  not  filed  for  record  until 
August  17,  1908,  nearly  ten  years  after  its 
execution,  and  some  nine  months  after  the 
death  of  Mrs.  Charlotte  Rankin.  Neither 
Harry  Rankin  nor  his  wife  ever  set  up  any 
claim  to  said  land  during  the  lifetime  of 
Mrs.  Charlotte  Rankin,  and  the  execution  of 
said  deed,  as  a  deed  containing  200  acres  of 
land,  was  not  known  to  any  of  the  other 
heirs  of  Mrs.  Charlotte  Rankin  until  some 
months  after  her  death.  Some  time  after  the 
execution  of  said  last  deed  they  learned 
that  Mrs.  Charlotte  Rankin  had  executed  -a 
deed  to  the  wife  of  Harry  Rankin  for  100 
acres  of  said  Ellis  county  tract  Hits  deed 
bad  not  been  filed  for  record  when  the  sec- 
ond deed  was  executed,  but  was  filed  for 
record  in  Ellis  county  February  13,  1899. 

"(6)  At  the  time  of  the  execution  of  said 
deeds,  Mrs.  Charlotte  Rankin  was  over  70 
years  old.  She  was,  and  for  some  time  prior 
thereto  had  been,  in  feeble  health  and  weak 
in  mind,  and  on  account  of  the  condition  of 
her  eyes  could  not  see  without  glasses,  and 
then  with  great  difficulty.  This  physical 
and  mental  condition  so  continued  to  the 
time  of  her  death. 

"(7)  Mrs.  Charlotte  Rankin  had  four  sons, 
all  of  whom,  except  T.  J.  Rankin  with  whom 
she  lived,  were  married,  and  all  of  whom 
lived  in  tbe  same  town  with  her.  So  far  aa 
the  record  shows,  none  of  the  parties  ever 
lived  in  Ellis  county. 

"(8)  Mrs.  Charlotte  Rankin  never  knew, 
nor  did  she  have  any  reason  to  suppose,  that 
the  second  deed  was  other  than  It  was  r^re- 
sented  to  her  to  be  at  the  time  she  signed  the 
same. 

"(9)  The  land  conveyed  in  the  second  deed 
was  worth  about  $40  per  acre  when  said 
deed  was  executed,  and  from  $70  to  $75  per 
acre  at  the  time  of  the  trial. 

"(10)  Harry  Rankin  had  great  influence 
with  his  mother. 

"(11)  By  said  deeds  conveyance  was  made 
to  Mrs.  L.  A.  Rankin  in  her  separate  right 
because  there  were  unsatisfied  Judgments 
against  Harry  Rankin  and  he  was  insolvent 
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"(12)  Mrs.  Charlotte  Bankln  executed  a 
will  on  October  21,  1899,  at  which  time  she 
thought  the  said  deeds  executed  by  her  had 
perhaps  been  destroyed,  but  did  not  feel  sure 
that  such  was  the  case.  In  said  will  she 
bequeathed  her  property  equally  to  her  son 
T.  J.  Rankin  and  to  her  three  daughters-in- 
law,  In  trust  for  their  children,  except  that, 
in  addition  to  his  one-fourth,  she  also  be- 
queathed to  her  son  T.  J.  Rankin,  with  whom 
she  had  long  made  her  home,  the  home  in 
which  she  Uved.  She  was  at  the  time  of 
the  execution  of  said  deeds  a  widow,  and 
so  remained  to  the  time  of  her  death.  The 
fifth  clause  in  said  will  was  as  follows:  1 
have  heretofore  given  a  deed  to  Lou  Adell 
Rankin,  to  one  hundred  acres  of  land  in  Ellis 
county,  and  In  the'  event  said  deed  was  not 
destroyed  but  still  exists,  I  value  the  same 
at  $2,500,  and  desire  that  the  same  be  charg- 
ed up  to  the  interest  of  said  Lou  Adell  Rankin 
In  making  division  of  my  said  estate.'  In  ad- 
dition to  the  general  Issue,  the  defendants 
pleaded  the  four-year  statute  of  limitations. 
No  issue  was  raised  by  the  pleadings  as  to 
want  of  proper  parties.  The  jury  returned 
a  verdict  for  the  plaintifT,  appellee  herein, 
and  Judgment  was  entered  canceling  said 
deed,  from  which  judgment  the  defendants 
appealed." 

It  is  admitted  by  attorneys  for  all  par- 
ties and  held  by  the  honorable  Court  of 
Civil  Appeals  that  the  declarations  of  Mrs. 
Rankin  were  not  admissible  to  prove  the 
fraud  charged  to  have  been  practiced  upon 
her  by  H.  W.  Rankin,  nor  to  prove  the  un- 
due influence  claimed  to  have  been  exercis- 
ed over  her  whereby  she  was  Induced  to  ex- 
ecute the  deed  In  question. 

[1]  The  general  rule  on  this  point  Is  ex- 
pressed thus:  "Where  the  execution  of  a 
will  is  proved  in  the  mode  required  by  law, 
the  declarations  of  the  testator,  made  be- 
fore or  after  the  execution  of  the  instrif- 
ment,  are  not  competent  to  prove  fraud, 
duress,  or  forgery,  or  to  disprove  the  execu- 
tion; they  are  hearsay,  merely.  But  such 
declarations,  made  at  the  time  the  Instru- 
ment was  executed,  are  admissible  as  part 
of  the  res  gestae.  The  rule  upon  these  points 
is  the  same  in  the  case  of  wills  that  it  is 
In  the  case  of  deeds." 

[2]  It  is  conceded  by  counsel  for  defend- 
ant in  error,  In  a  candid  and  clear  presenta- 
tion of  his  client's  case,  that  the  declara- 
tions of  Mrs.  Rankin,  made  subsequent  to 
the  making  of  the  deed,  not  in  the  presence 
of  H.  W.  Rankin  nor  his  wife,  are  not  com- 
petent to  prove  the  fraud  or  the  undue  In- 
flnoice  upon  which  this  action  rests.  But 
it  is  claimed  that  the  evidence  was  pertinent 
to  prove  the  "state  of  Mrs.  Rankin's  mind." 
It  must  be  the  condition  of  her  mind  at  the 
time  of  the  transaction  which  Is  permitted 
to  be  proved,  because  such  condition  at  a 
different  date  could  not  throw  any  light  on 
the  transaction.  The  declarations  made  by 
Mrs.  Rankin  that  a  certain  fact  bad  been 
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misrepresented  to  her  at  a  previous  time 
might  be  so  extravagant  as  to  show  a  dis- 
ordered mind  when  she  made  the  declara- 
tion, but  could  not  prove  her  mental  condi- 
tion when  the  deed  was  made,  unless  made 
so  near  to  that  date  as  to  Justify  the  infer- 
ence that  existed  at  that  time.  It  has  gen- 
erally been  held  that  the  truth  or  falsity  of 
the  declaration  is  of  no  importance  except 
as  it  affects  the  question  of  mental  weak- 
ness. 

In  the  case  of  Throckmorton  v.  Holt,  180 
U.  S.  673,  21  Sup.  Ct  482,  45  L.  Ed.  663,  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Judge  Peckham,  said:  "After 
much  reflection  upon  the  subject,  we  are  in- 
clined to  the  opinion  that  not  only  is  the 
weight  of  authority  with  the  cases  which 
exclude  the  evidence  both  before  and  after 
the  execution,  but  the  principles  upon  which 
our  law  of  evidence  is  founded  necessitate 
the  exclusion.  The  declarations  are  purely 
hearsay,  being  merely  unsworn  declarations, 
and  when  no  part  of  the  res  gestse  are  not 
within  any  of  the  recognized  exceptions  ad- 
mitting evidence  of  that  kind.  Although  in 
some  of  the  cases  the  remark  is  made  that 
declarations  are  admissible  which  tend  to 
show  the  state  of  the  affections  of  the  de- 
ceased as  a  mental  condition,  yet  they  are 
generally  stated  in  cases  where  the  mental 
capacity  of  the  deceased  is  the  subject  of 
the  Inquiry,  and  in  those  cases  his  declara- 
tions on  that  subject  are  Just  as  likely  to 
aid  in  answering  the  question  as  to  mental 
capacity  as  those  upon  any  other  subject. 
But  if  the  matter  In  issue  be  not  the  mental 
capacity  of  the  deceased,  then  such  unsworn 
declarations,  as  indicative  of  the  state  of  his 
affections,  are  no  more  admissible  than 
would  be  his  unsworn  declarations  as  to  any 
other  fact  When  they  are  not  a  part  ot 
the  res  gestae,  declarations  of  this  nature 
are  excluded  because  they  are  unsworn,  be- 
ing hearsay  only,  and,  where  they  are  claim- 
ed to  be  admissible  on  the  ground  that  they 
are  said  to  indicate  the  condition  of  mind 
of  the  deceased  with  regard  to  his  affections, 
they  are  still  unsworn  declarations,  and 
they  cannot  be  admitted  If  other  unsworn 
declarations  are  excluded.  In  other  words, 
there  Is  no  ground  for  an  exception  in  favor 
of  the  admissibility  of  declarations  of  a  de- 
ceased person  as  to  the  state  of  his  affec- 
tions, when  the  mental  or  testamentary  ca- 
pacity of  the  deceased  is  not  in  Issue.  When 
such  an  Issue  Is  made,  it  is  one  which  re- 
lates to  a  state  of  mind  which  was  involun- 
tary and  over  which  the  deceased  had  not 
the  control  of  the  sane  individual,  and  his 
declarations  are  admitted,  not  as  any  evi- 
dence of  their  truth,  but  only  because  he 
made  them,  and  that  Is  an  original  fact  from 
which,  among  others,  light  is  sought  to  be 
reflected  upon  the  main  issue  of  testemen- 
tary  capacity.  The  truth  or  falsity  of  such 
declarations  is  not  important  upon  such  an 
issue  (unless  that  for  the  purpose  of  show. 
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Ing  delusion  It  may  be  necessary  to  give  tbe 
evidence  of  their  falsity) ;  but  the  mere  fact 
that  they  were  uttered  may  be  most  ma- 
terial evidence  upon  that  issue.  Tbe  decla- 
rations ■«<  tbe  sane  man  are  under  his  con- 
trol, and  they  may  or  may  not  reflect  his 
true  feelings,  while  the  utterances  of  the 
man  whose  mind  is  impaired  from  disease 
or  old  age  are  not  the  result  of  reflection 
and  judgment,  but  spontaneous  outpourings 
arising  from  mental  weakness  or  derange- 
ment. Tbe  difference  between  the  two,  both 
as  to  the  manner  and  subject  of  the  declara- 
tions, might  be  obvious.  It  is  quite  appar- 
ent therefore  that  declarations  of  the  de- 
ceased are  properly  received  upon  the  ques- 
tion of  his  state  of  mind,  whether  mentally 
strong  and  capable  or  weak  and  incapable, 
and  that  from  all  the  testimony,  including 
his  declarations,  his  mental  capacity  cab 
probably  be  determined  with  considerable 
accuracy.  Whether  the  utterances  are  true 
or  false  cannot  be  determined  from  their 
mere  statement,  and  they  are  without  value 
as  proof  of  their  truth,  whether  made  by 
the  sane  or  Insane,  because  they  are  in  ^- 
ther  case  unsworn  declarations." 

We  first  note  that  there  is  nothing  In  the 
declarations  of  Mrs.  Rankin  concerning  the 
fraud  which  tends  to  prove  that  her  mind 
was  weak  at  the  time  she  made  the  deed. 
According  to  the  evidence  of  the  witness 
her  mind  was  quite  clear  at  the  date  of  her 
detailed  statements.  If  those  statements 
were  correct,  she  remembered  well  the  de- 
tails of  the  transaction,  which  fact  tends  to 
negative  the  claim  of  mental  weakness.  If 
they  were  not  true,  but  simply  the  creatures 
of  a  disordered  mind,  then  they  show  no 
reason  to  disturb  her  conveyance;  but  there 
is  no  proof  of  fraud  or  improper  Inflnence. 
It  follows  that  the  Judge  of  the  district 
court  erred  in  submitting  the  issues  of  fraud 
and  undue  influence  to  the  Jury,  there  be- 
ing no  sufliclent  or  competent  evidence  to 
prove  either  Issue,  and  the  Judgment  must 
be  reversed. 

It  was  the  duty  of  the  district  Judge,  be- 
fore whom  the  trial  was  had,  to  decide 
whether  or  not  the  declarations  of  Mrs. 
Bai^n  tended  to  prove  that  at  the  time  she 
executed  the  deed  in  question  her  mind  was 
In  such  condition  as  to  disqualify  her  to  ex- 
ecute that  Instrument  or  to  render  her  sus- 
ceptible to  undue  inflnence  over  her  will 
power  by  her  son.  We  are  of  the  opinion 
that  the  declarations  were  not  competent  to 
prove  either  fact  and  should  have  been  ex- 
cluded from  the  Jury  and  should  not  be  ad- 
mitted upon  another  trial. 

We  have  hesitated  to  remand  this  case  ui>- 
on  the  record  as  it  is  before  us,  but  we  rea- 
lize that  fraud  is  oftentimes  very  difficult  to 
prove  and  is  peculiarly  a  fact  which  must 
be  established  by  circumstantial  evidence.  It 
is  very  difficult  to  express  in  a  record  the 
full    force   of    evidence   of   tliat   character. 


The  trial  Judge  has  a  better  opportunity  to 
determine  the  admissibility  of  evidence,  that 
Is,  whether  it  tends  to  prove  a  given  tact, 
than  tills  court  has  from  the  record.  Oa 
the  other  hand.  Juries  are  liable  to  give  un- 
due weight  to  circumstances  which  charac- 
terize this  character  of  litigation,  which  fact 
renders  more  imperative  the  exercise  by  tbe 
judge  of  his  Judgment  upon  the  relevancy 
of  the  evidence  upon  issues  of  fraud  or  un- 
fairness in  such  transactions. 

In  submitting  this  case  to  another  Jury 
the  declarations  of  Mrs.  Rankin  as  to  the 
fraud  of  H.  W.  Rankin,  or  as  to  influence 
exercised  or  deception  practiced  upon  her  by 
him,  should  not  be  permitted  to  go  to  the 
Jury,  because  as  a  matter  of  law  sudi  dec- 
larations are  not  competent  to  prove  either 
fact,  and  the  declarations  relied  upon  do  not 
tend  to  prove  mental  condition  at  the  time 
the  deed  was  executed. 

It  is  unnecessary  to  pass  upon  the  objec- 
tion made  to  the  testimony  of  the  witness 
Haney,  as  we  hold  the  declaration  related 
by  him  to  be  Inadmissible. 

[3]  The  evidence  to  the  effect  that  Lipe- 
comb,  the  attorney  for  plaintiff  in  error,  had 
offered  to  give  Gus  Rankin  his  part  If  he 
would  have  nothing  to  do  with  the  case,  was 
improperly  admitted;  it  did  not  tend  to 
prove  or  disprove  any  issue  in  tbJs  case. 

[4]  As  the  record  comes  to  this  court  we 
are  not  prepared  to  say  that  there  was  er- 
ror in  admitting  the  evidence  to  the  effect 
that  H.  W.  Rankin  did  not  object  to  the 
placing  of  the  land  on  the  Inventory  of  his 
mother's  estate.  Of  itself  that  action  could 
prove  nothing,  but  it  might  be  pertinent  in 
a  chain  of  circumstantial  evidence. 

[S]  We  believe  that  we  have  stated  the 
principles  which  should  govern  in  another 
trial  sufficiently  without  discussing  each  as- 
signment If  H.  W.  Rankin  procured  his 
mother  to  make  the  deed  to  the  land  In  the 
name  of  his  wife  in  order  that  he  might 
have  the  control  of  it  as  bis  own,  all  evi- 
dence which  would  be  admissible  if  the  deed 
had  been  to  H.  W.  Rankin  will  be  admis- 
sible in  this  case  on  another  trial. 

It  is  ordered  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  trial  in  accordance  with 
this  opinion. 


STATE  V.  SAVAGE  et  al. 

(Supreme  Conrt  of  Texas.    Dec.  11,  1912.) 

1.  Intoxicating  Liqtt'obs  (8  82*) — ^Locai.  Op- 
tion   BUEOriON — LlABILITT    OK    BOHD— NB- 

OESSITT  OF  Valid  JEIlkction. 

A  valid  local  option  election  resnltiiig  ia 
the  adoption  of  the  law  is  essential  to  any  lia- 
bility on  a  liquor  dealer's  bond  given  onder  the 
local  option  law. 

[Ed.  Note. — For  other  cases,  see  Intoxioatins 
Liquors,  Cent  Dig.  |f  85-85 ;   Dec.  Dig.  {  82.*] 
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2.  Courts  (|  90*)— Dicimons  o*  Couki  of 
Criionai,  Apfeaxs— Conclusitenebs. 

The  Supreme  Court  will  generally  follow 
the  decisioiis  of  the  Court  of  Criminal  Appeals 
upon  questions  inToIving  pmal  laws. 

.f  Ed.  Note.— For  other  c^es,  see  Courts,  Cent 
Dig.  H  3ia-321,  351 ;    Dec.  Dig.  g  OO.'J 

3.  Appeal  and  Error  (i  1108*)— Dehsbmina- 
Tion— Law  Applicable  —  Corclubiveness. 

The  role  that  if,  after  conviction  for  a 
criminal  offense,  it  is  finally  determined  that 
the  law  upon  wnich  the  conTiction  rests  is  in- 
v<tUd,  or  not  in  force,  thr  court  will  decide  the 
case  on  appeal  according  to  the  status  of  law  at 
that  time  is  applicable  to  an  action  on  a  liquor 
dealer's  bond,  and,  where  pending  an  appeal  of 
an  action  on  the  bond,  there  was  a  determina- 
tion, in  a  contest  of  the  election,  that  local 
option  had  never  been  legally  adopted  in  the 
particular  county,  the  court  may  determine 
that  the  bond  was  of  no  force  and  effect,  though 
the  law  provides  that  a  contest  shall  not  sus- 
pend the  enforcement  of  the  law. 

VBii.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4410;  Dec.  Dig.  (  1108.*] 

4.  Eyidenob  (I  43*)  —  Judicial  Moticb  — 
Prior  Decision. 

While  a  court  cannot  consult  the  record  in 
r.ny  other  case  to  ascertain  a  fact  not  shown 
by  the  record  in  the  case  before  it  it  may  go  to 
its  dedsion  in  another  case  for  the  law  that  is 
determinative  of,  or  applicable  to,  a  case  under 
review,  so  that,  on  an  appeal  of  an  action  on  a 
liquor  dealer's  bond,  the  Court  of  Civil  Appeals 
properly  took  jndicial  notice  of  its  prior  deci- 
sion determining  that  the  local  option  election 
in  the  county  in  which  the  bond  was  given 
was  invalid. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  U  «2-65;  Dec.  Dig.  »  43;*  Appeal 
and  Error,  Cent  Dig.  H  2058,  2860.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  the  State  against  Z.  Z.  Savage 
and  others  on  a  liquor  dealer's  bond.  From 
a  Judgment  In  the  Court  of  Civil  Appeals 
(138  S.  W.  211),  reversing  a  Judgment  for 
the  State  and  dismissing  the  cause,  the  State 
brings  error.    Affirmed. 

Henry  S.  Bishop,  of  AmariUo,  and  Theo- 
dore Made,  of  Ft  Worth,  for  the  State. 
Reeder  &  Oraham,  of  Amarillo,  and  Williams 
&  Stedman,  of  Austin,  for  defendant  in  er- 
ror. 

PHILLIPS,  J.  This  was  a  suit  in  which 
the  state  of  Texas  on  March  4,  1910,  recov- 
ered a  Judgment  in  the  district  court  of  Pot- 
ter county  upon  a  liquor  dealer's  bqpd  en- 
tered into  on  September  11,  1908,  by  Z.  Z. 
Savage  as  principal  and  the  other  defendants 
in  error  as  sureties,  to  enable  Savage  to  con- 
duct the  business  of  selling  intoxicating  liq- 
uors on  prescription  as  permitted  by  the  lo- 
cal option  law,  which  had  been  declared  by 
the  proper  authorities  to  be  in  force  in  that 
county  as  the  result  of  a  local  option  elec- 
tion held  on  December  3,  1907.  From  the 
Judgment  in  favor  of  the  state,  the  defend- 
ants ai«>ealed  to  the  honorable  Court  of  Civ- 
il Appeals  for  the  Second  District  The  lo- 
cal option  election  held  in  Potter  count?  on 
December  3,  1807,  was  contested,  and  the  case 
was  likewise  appealed  to  the  same  Court  of 


Civil  Appeaia.  Suboequent  to  the  rendition 
of  the  Judgment  in  the  present  case,  and 
while  its  appeal  was  pending  in  the  Court 
of  Civil  Appeals,  the  court  decided  the  ap- 
peal in  the  election  case,  and,  in  holding  that 
the  election  was  void,  in  efFect  adjudged  that 
the  local  option  law,  which,  as  supposed  at 
the  time,  required  ttie  execution  of  the  bond 
on  which  the  Judgment  here  was  founded, 
had  never  been  in  force  in  Potter  county. 
Savage  v.  Umphres  (Civ.  App.)  131  S.  W. 
291.  In  consequence  of  the  decision  of  the 
court  in  the  election  case,  these  defendants 
thereupon  filed  In  that  court  a  motion  that 
the  present  Judgment  be  reversed  and  the 
cause  dismissed.  The  motion  to  dismiss  was 
sustained  by  a  majority  of  the  court,  and 
Judgment  was  rendered  in  favor  of  the  de- 
fendants upon  the  ground,  as  stated  in  the 
opinion,  that  the  court  took  Judicial  notice 
of  its  decision  in  the  election  case,  and,  as 
it  had  Itself  therein  decided  that  there  was 
no  law  requiring  the  bond,  there  could  be 
no  recovery  for  its  alleged  violation.  Mr. 
Justice  Speer  entered  his  dissent,  holding 
that  the  question  as  to  whether  the  local 
option  law  had  been  adopted  in  Potter  coun- 
ty was  one  of  f&ct  and  so  remained  not- 
withstanding the  Judicial  determination  of  the 
Court  of  Civil  Appeals ;  that  the  court  could 
not  take  cognizance  of  its  own  decision  in 
the  election  case  without  proof  of  such  deci- 
sion in  the  record;  and  as  the  record  did 
not  disclose  it,  and  none  of  the  errors  com- 
plained of  was  reviewable  in  the  state  of  the 
record  in  the  other  respects,  the  Judgment  of 
the  trial  court  should  be  affirmed. 

[1]  The  members  of  the  Court  of  Civil 
Appeals  were  unanimous  in  the  holding  that 
the  provision  of  the  act  of  the  Thirtieth  Leg- 
islature (chapter  8,  p.  447,  Acts  1807),  relat- 
ing to  the  contest  of  a  local  option  election, 
which  declares  that  "pending  such  contest 
the  enforcement  of  the  local  option  law  in 
such  territory  shall  not  be  suspended,"  was 
without  application  to  the  case,  for  the  rea- 
son that,  after  the  court's  decision  of  the 
election  case,  the  contest  of  the  election  was 
no  longer  pending,  and  the  question  of  lia- 
bility upon  the  bond  was  to  be  determined  by 
it  according  to  the  status  of  the  local  option 
law  in  the  county  named  at  the  time  of  its 
decision  of  the  appeal.  To  our  minds  there 
can  be  no  question  as  to  the  soundness  of 
this  position.  A  valid  election  resulting  in 
the  legal  adoption  of  the  law  was  essential 
to  the  accrual  of  any  liability  upon  the  bond 
for,  as  is  said  by  the  court,  if  the  local  op- 
tion law  had  not  been  adopted  in  the  coun- 
ty, there  was  no  law  requiring  the  bond  The 
condition  of  the  bond  was  in  purpose  and 
effect  that  the  principal  would  not  violate 
the  law  by  making  sales  other  than  those 
permitted  by  it — that  is,  upon  prescription 
— and,  if  there  was  no  law  to  violate,  there 
could  be  no  actionable  breach  of  the  bond. 
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The  decision  of  the  Court  of  CMI  Appeals 
In  the  election'  case  was  that  the  local  op- 
tion law  had  never  been  In  force  to  the  coun- 
ty as  the  result  of  the  election  of  Decem- 
ber 3,  1907,  and  there  was  therefore  no  law 
upon  which  the  validity  of  this  bond  as  a  pe- 
nal obligation  might  rest 

[2,  J]  It  is  contended  by  counsel  for  the 
plaintiff  in  error  that  the  judgment  upon  the 
bond  Is  entitled  to  affirmance  by  virtue  of  the 
provision  of  the  act  of  1907,  above  quoted, 
inasmuch  as  the  constitutionality  of  that  pro- 
vision was  upheld  by  the  Court  of  Criminal 
Appeals  In  Ex  parte  McGulre,  57  Tex.  Cr.  R. 
38,  123  S.  W.  425,  In  which  connection  It  Is 
urged  that  we  should  follow  the  decisions  of 
that  court  upon  questions  involving  the  pe- 
nal laws.  Such,  generally,  is  the  duty  and 
habit  of  this  court  State  v.  Schwarz,  103 
Tex.  U9,  124  S.  W.  420.  In  Ex  parte  Mc- 
Ouire,  the  Court  of  Criminal  Appeals,  under 
the  authority  of  the  act  of  1907,  refused, 
while  the  contest  of  the  election  herein  re- 
ferred to  and  involved  In  Savage  v.  TTmphres 
was  still  pending,  to  release  by  habeas  cor- 
pus a  relator  charged  with  the  violation  of 
the  local  option  law  declared  by  the  proper 
authorities  to  have  been  adopted  by  the  elec- 
tion. In  the  later  case,  however,  of  Henry  v. 
State,  61  Tex.  Cr.  B.  187,  135  S.  W.  571, 
that  court  on  the  appeal,  dismissed  the 
prosecution  against  a  defendant  found  guilty 
of  violation  of  the  local  option  law  in  Pot- 
ter county,  while  the  contest  of  this  election 
was  pending,  upon  the  ground  that  since  the 
judgment  of  conviction,  the  decision  to  Sav- 
age V.  Umpbres  had  settled  that  the  law  had 
never  been  to  force  to  the  county,  and  that 
the  prosecution  was  therefore  without  au- 
thority of  law.  In  other  words,  in  that  case 
the  court  applied  the  rule  that  if  after  con- 
viction for  a  criminal  offense  it  is  finally  de- 
termtoed  that  the  law  upon  which  the  con- 
viction rests  Is  tovalld  or  was  not  in  force, 
the  court  will  decide  the  case  on  appeal  ac- 
cording to  the  status  of  the  law  at  that  time. 
Actions  on  penal  bonds  of  this  character  are 
governed  by  the  same  principle.  Olvtog  It 
effect  because  of  its  force  as  a  rule  of  deci- 
sion of  the  Court  of  Crlmtoal  An;)eals  upon 
a  question  tovolvlng  a  penal  law  of  the  state, 
as  we  are  urged  to  do  by  the  platotiff  in  er^ 
ror,  and  l)ecause,  as  well,  of  our  opinion  of 
its  soundness,  it  follows  that  the  holding  of 
the  Court  of  Civil  Appeals  upon  this  feature 
of  the  case  was  correct. 

[4]  The  case  is  therefore  to  be  determto- 
ed,  in  our  opinion,  solely  by  the  law  of  judi- 
cial notice.  The  Courts  of  Civil  Appeals  are 
essentially  appellate  to  their  character,  and 
have  not  the  power  to  ascertain  facts  in  the 
first  instance,  unless  necessary  to  the  proper 
exercise  of  their  jurisdiction  within  the  pur- 
view of  article  998,  Revised  Statutes  of 
1895.  The  question  as  to  whether  tiie  local 
option  law  had  been  legally  adopted  to  Pot- 
ter county  necessarily  affected  the  decision 


by  the  Court  of  Civil  Appeals  of  this  case^ 
whether  considered  as  one  of  fact  or  law, 
but  it  did  not  Involve  "the  proper  exercise 
of  Its  jurisdiction."  It  had  no  beartog  up- 
on the  court's  jurisdiction  of  the  case  as  dis- 
tinguished from  its  decision  of  it,  and  there- 
fore had  no  relation  to  the  exercise  of  Its 
jurisdiction.  But,  to  the  use  of  their  pow- 
ers as  courts  of  review,  the  Courts  of  Civil 
Appeals  are  at  liberty  to  ascertain  the  law 
as  embodied  In  their  own  decisions  or  the 
decisions  of  other  appellate  courts,  and  make 
application  of  It  If  to  their  optoion  it  is  of 
influence  to  the  determination  of  the  case 
under  consideration.  To  deny  to  the  court 
to  its  deliberation  upon  this  case  the  right 
to  consult  Its  own  decision  in  the  election 
case,  to  which  it  had  judicially  determtoed 
and  declared  the  status  of  the  local  option 
law  to  Potter  county,  is  to  say,  it  seems  to 
us,  that  that  decision  is  to  be  regarded  only 
as  a  fact  and  cannot  be  regarded  as  a  dec- 
laration of  law  to  itself  conclusive  of  the 
case  before  it  Because,  ordinarily  to  cases 
Involvtog  the  local  option  law,  it  Is  required 
that  certain  proof  be  adduced  to  establish 
that  the  law  Is  to  force,  is  It  necessary  for 
an  appellate  court  to  Its  consideration  of  a 
case  to  which  the  judgment  depends  upon 
the  existence  of  such  law,  to  be  advised  by 
proof  that  it  had  itself  decided  that  the  law 
had  never  been  to  force,  and,  to  effect  that 
there  was  no  law  to  support  the  judgment? 
In  other  words,  because  ordtoarily  the  ex- 
istence of  the  law  is  a  question  of  fact  Is 
a  oondualve  appellate  court  decision,  which 
declares  the  law  never  existed,  to  be  regard- 
ed also  merely  as  a  fact  to  be  proven  before 
given  effect?  To  so  hold  is  but  to  affirm 
that  an  appellate  court  decision  is  only  a 
piece  of  evidence.  It  is  to  say  that  whether 
it  is  authority,  unless  proven,  depends  upon 
the  character  of  the  legal  question  decided. 
It  confuses  the  mode  by  which  the  local 
adoption  of  a  law  of  this  ktod  is  established 
with  the  Judicial  determination  by  a  court 
of  last  resort  of  the  status  of  the  law  Itself. 
It  confounds  a  status  of  a  law  as  fixed  by 
such  judicial  decMon  with  one  ordtoarily 
the  result  of  proof,  and  denies  to  the  de<.-i- 
slon  so  fixtog  its  status  the  authority  of 
law  because  the  adoption  of  the  law  to  otb- 
er  cases  is  a  matter  of  evidence: 

The  jurisdiction  of  the  Court  of  Civil  Ap- 
peals over  the  election  case  was  final.  By 
the  act  of  the  Thirtieth  Legislature,  Its  de- 
cision in  that  case  conclusively  determtoed 
the  status  of  the  law  to  Potter  county  as  it 
related  to  the  bond  to  this  case.  It  was 
blndtog  not  only  upon  itself,  but  upon  all 
inferior  courts  to  the  subsequent  adjudica- 
tion of  all  cases  affected  by  the  law.  As  the 
decision  of  a  court  of  last  resort  upon  a. 
question  duly  presented  and  passed  upon,  It 
became  a  part  of  the  law  of  the  state,  and 
its  authority,  as  a  holding  that  the  law  in 
Question  had  not  been  adopted  in  Potter 


Digitized  by 


Google 


Tez^ 


HENRT  T.  PHILLIPS 


633 


county,  no  more  depended  upon  Its  proof 
than  would  Its  decision  upon  any  other  ques- 
tion. It  Is  an  accepted  rule  that  an  appel- 
late court  cannot  consult  the  record  In  an- 
other case  to  ascertain  a  fact  not  shown  by 
the  record  in  the  case  before  it  Armendiaz 
y.  Sema,  40  Tex.  291.  But  it  can  go  to  Its 
decision  in  another  case  for  the  law  that  Is 
detennlnatlTe  of,  or  applicable  to,  the  case 
under  review.  Whatever  such  decision  has 
declared  to  be  the  law  upon  the  question 
decided  is  the  law  because  of  the  authority 
of  the  court  to  declare  it,  and  not  because  it 
may  be  established  by  evidence  that  the  de- 
cision was  rendered.  If  the  decision  in- 
volves a  law  of  this  kind  that  is  required  to 
be  proven  before  given  effect,  its  validity,  or 
whether  It  has  been  legally  adopted  that  the 
law  is  of  such  character,  cannot  deprive  the 
decision  of  its  force  as  authority  upon  the 
legal  question  decided,  or  determine  wheth- 
er it  may  be  so  recognized  by  the  court  in 
its  consideration  of  other  cases. 

In  its  decision  in  the  election  case  the 
Coort  of  Civil  Appeals  determined,  as  a 
matter  of  law,  tliat  the  local  option  law  had 
not  been  adopted  in  Potter  county.  The  di- 
rect question  in  the  case  was  the  validity 
of  the  election;  and,  in  holding  that  the 
election  was  invalid,  it  was  necessarily  de- 
termined, as  a  matter  of  law,  that  there  had 
been  no  adoption  of  the  law,  thereby  fixing 
its  legal  status.  It  was  not  merely  proba- 
tive of  the  status  of  the  law,  as  it  must  be 
lield  if  It  was  required  to  be  proven  before 
It  could  be  considered.  It  was  direct  legal 
authority  upon  the  question  as  pronounced 
by  the  tribunal  having  the  ultimate  power 
of  determining  it  No  higher  authority  ex- 
isted, or  could  exist,  upon  the  question.  It 
possessed,  unproven,  all  of  the  authority 
that  it  would  have  had  if  proven;  and,  if  it 
bad  been  possible  for  it  to  be  introduced  in 
evidence  and  incorporated  in  the  record,  it 
would  have  been  serviceable  to  the  court 
not  as  proof,  but  only  as  a  legal  authority. 
The  court  in  our  opinion  had  the  undoubted 
right  to  take  Judicial  notice  of  the  decision 
and  to  decide  the  present  case  In  the  light 
of  its  holding.  It  would  prove  highly  em- 
barrassing to  an  appellate  court  to  be  com- 
pelled to  Ignore  its  own  decisions  upon  ques- 
tions of  like  character,  and  to  give  effect  in 
Its  judgments  to  laws  that  it  had  itself  de- 
clared were  invalid  or  had  not  been  legally 
«uicted  or  adopted,  and  we  do  not  think 
tliat  It  should  be  so  fettered  by  a  technical 
role.  The  same  question  was  so  decided  by 
the  honorable  Ck>urt  of  Civil  Appeals  for  the 
Fifth  District  through  Mr.  Justice  Talbot  in 
Edgar  V.  McDonald  (Civ.  App.)  106  S.  W. 
1135,  and  the  same  rule  was  applied  by  Mr. 
Jnstlce  Neal  in  Avocato  v.  Dell'  Ara  (Civ. 
App.)  84  S.  W.  444.  This  holding  Is  further 
supported  by  the  following  authorities:  But- 
ler r.  lEaton,  141  U.  S.  243,  11  Sup.  Ct  085, 


35  L.  Ed.  713;  Thompson  V.  Maxwell  Land 
Grant  Company,  168  U.  S.  466,  18  Sup.  Ct 
121,  42  U  Ed.  539;  Bienville  Water,  etc., 
Co.  V.  MobUe,  186  U.  S.  217,  22  Sup.  Ct 
820,  46  L.  Ed.  1132;  Alexander  v.  Gish 
(Ky.)  17  S.  W.  287;  CJash  v.  State,  10 
Humph.  (Tenn.)  Ill;  Allen  v.  Swoope,  64 
Ark.  679,  44  S.  W.  78;  Mower  v.  Kemp,  42 
La.  Ann.  1016,  8  South.  830;  Poole  v.  Se- 
ney,  70  Iowa,  275,  24  N.  W.  520,  30  N.  W. 
634;  Town  of  South  Ottawa  v.  Perkins,  94 
U.  S.  268,  24  L.  Ed.  154. 

The  Judgment  of  the  Ck>urt  of  CivU  Ap- 
peals is  aflSrmed. 


HENRY  et  aL  v.  PHILLIPS. 
(Supreme  Court  of  Texas.    Dec.  11,  1912.) 

1.  Dmdb   (I  61*)— DEtivjtBT— Acts  Comsti- 

TDTIBO. 

A  crantor  who  duly  executed  a  deed  to 
his  Btepdanghters,  whom  he  regarded  as  his 
own  children,  and  placed  it  In  an  envelope  con- 
taining an  indorsement  of  his  name  and  the 
names  of  the  grantees,  separated  by  the  word 
"or,"  and  who  delivered  the  same  to  the  cash- 
ier of  a  bank  with  the  statement,  "Here  is  a 
deed  •  •  •  to  Miss  J.  K.  and  Mrs.  P.  H. 
[the  grantees]  that  I  want  to  lay  away  in  the 
vault  for  safe-keeping,  and  the  deed  to  be  de- 
livered after  my  death  to  them,"  thereby  de- 
livered the  deed  to  the  bank  in  escrow  for  de- 
livery to  the  grantees  after  bis  death,  and  title 
I'Sssed  to  the  grantees,  and  it  was  immaterial 
whether  he  did  or  did  not  part  with  the  custody 
of  the  deed,  or  whether,  after  depositing  it  in 
the  bank,  he  retained  control  over  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  140,  141 ;   Dec.  Dig.  S  61.*] 

2.  Deeds   (8  66*)— Delivebt — Intention  of 
Gbaktob. 

The  question  of  delivery  of  a  deed  is  one 
of  intention  of  the  grantor,  and  an  actual  or 
manual  delivery  by  him  in  person  to  the  grantee 
is  not  essential  to  pass  title,  and  where  it  a^ 
pears  that  the  deed  was  duly  executed,  and  it 
was  the  grantor's  purpose  to  deliver  or  have 
it  delivered  to  the  grantee,  the  law  will  aid  the 
intention,  and  give  it  effect  as  if  the  deed  had 
been  actually  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  U7-123,  125;    Dec.  Dig.  |  56.*] 

8.  DBBns  (I  66*)—Delivbbt— Intention  or 
Gbantob-hJdestion  of  Coubt  and  Juby. 
What  constitutes  a  delivery  of  a  deed  es- 
sential to  pass  title  is  one  of  law;  but  whether 
there  has  been  in  fact  a  delivery  Is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  127,  633;   Dec.  Dig.  t  66.*] 

4.  Deeds    ({  66*)— Dkuvkby— Intention   of 

Gbantob. 

Where  a  grantor  executes  a  deed  and  his 
intention  to  deliver  it  is  clear,  title  passes  to 
the  grantee,  though  the  erantor  retains  control 
of  the  deed  during  his  lifetime. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  81  117-123,  125;    Dec.  Dig.  f  56.*] 
6.  Evidence  (8  230») — ^Acrs  or  Gbantob  Im- 

teachino  Titlb— ADiassiBiLrrT. 

That  a  grantor  subsequent  to  the  execu- 
tion of  a  deed  and  delivery  to  a  third  person 
in  escrow  for  delivery  to  the  grantee  after  the 
grantor's  death  listed  the  property  for  sale, 
and  offered  to  sell  the  tract  described  in  the 
deed  and  other  property,  could  not  be  proved 
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after  the  grantor's  death  against  the  grantee, 
since  it  was  in  disparagement  of  his  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  885-851 ;    Dec.  Dig.  f  230.  •] 

6.  Appeal  and  Kbbob  (|  837*)— Admission 
OF  Incompetent  Testiuony  Without  Ob- 
jection— Fin  dings. 

The  court  on  appeal  can  only  base  Its  find- 
ings on  competent  testimony,  and  Incompetent 
testimony  received  without  objection  cannot 
form  the  basis  of  findings  of  facts  in  an  appel- 
late court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  3262-3278;  Dec.  Dig.  I 
837.*J 

7.  Evidence  (|  448*)— Pabol  Evidence— 
Vabyino  Contbactb. 

Parol  evidence  is  inadmissible  to  show  the 
construction  placed  on  a  written  contract  by 
the  parties  thereto,  where  there  is  no  ambi- 
guity In  the  contract  and  tke  intent  of  the  par- 
ties may  be  ascertained  therefrom. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.Dig.  §S  2066-2082.  2084;  Dec.DiR.  |  448.»] 

8.  Evidence  (f  417*)— Paboi.  Evidence — 
Vabyino  Contbactb. 

Where,  on  the  issue  of  delivery  of  a  deed 
to  pass  title  to  the  grantees,  it  appeared  that 
the  grantor  executed  a  deed  to  the  grantees, 
and  placed  it  in  an  envelope  containing  an  in- 
dorsement of  his  name  and  the  names  of  the 
grantees,  separated  by  the  word  "or,"  and  that 
be  delivered  the  same  to  the  cashier  of  a  bank, 
evidence  of  his  statement  to  the  cashier  at  the 
time  that  there  is  a  deed  to  be  placed  in  the 
bank  for  safe-keeping  for  delivery  after  his 
death  to  the  grantees  was  competent  to  show 
the  grantor's  Intent  to  deliver  the  deed  to  the 
grantees,  and  was  not  inadmissible  as  varying 
the  memorandum,  though  given  the  dignity  of 
a  contract  or  a  written  memorandum  of  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1874-1899;   Dec.  Dig.  |  417.*] 

9.  Evidence  (|  466*)— Pabol  Bvidbnob  — 
Abandonment  or  Wbitten  Contbactb. 

It  is  competent  to  show  by  parol  that  a 
written  contract  entered  into  with  the  solem- 
nity required  by  law  has  been  abandoned  by 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2145;   Dec.  Dig.  (  466.*] 

10.  ESCBOWB  (I  13*)— Delivbhy  ^N  ESCBOW— 
KpfkCT. 

Where  a  grantor  delivers  the  deed  to  a 
third  person  In  escrow  for  delivery  to  the  gran- 
tee, after  the  grantor's  death,  a  delivery  by  the 
third  person  after  the  grantor's  death  relates 
back  so  as  to  divest  the  title  of  the  grantor  by 
relation  from  the  first  delivery. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  {  14;    Dec.  Dig.  {  13.*] 

Error  to  Court  of  Civil  Appeals  of  Slztb 
Supreme  Judicial  District 

Action  by  W.  H.  Phillips,  administrator, 
against  Pat  Henry  and  others.  There  was 
a  judgment  of  the  Court  of  Civil  Appeals 
(135  S.  W.  382)  reversing  a  judgment  for 
defendants  and  rendering  a  judgment  for 
plaintiff,  and  defendants  bring  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
judgment  of  trial  court  affirmed. 

Thos.  P.  Steger,  of  Bonham,  J.  U.  Mc- 
Grady,  of  S^  Worth,  and  Mark  McMahon, 
of  Bonham,  for  plaintiff  In  error.  Richard  B. 
Semple  and  S.  F.  Leslie,  both  of  Bonham,  for 
defendant  In  error. 


DIBRELL,  J.  This  snlt  was  begun  in  the 
district  court  of  Fannin  county  on  Janu- 
ary 26,  1907,  by  the  administrator  of  T.  J. 
Patillo,  deceased,  against  Mrs.  Mary  Henry 
and  Josephine  Ridings  and  their  husbands, 
D.  P.  Henry  and  C.  C.  Ridings,  to  cancel  a 
certain  deed  of  date  May  9,  1905,  executed 
by  the  said  Patillo  to  Mrs.  Mary  Henry  and 
Josephine  Keames,  now  Ridings,  and  convey- 
ing about  81  acres  of  land  situate  tai  Fannin 
county,  with  full  and  particular  description 
thereof  by  references  to  the  survey  and 
metes  and  bounds,  and  to  quiet  said  estate 
In  its  title  to  and  possession  of  said  prem- 
ises. 

Plalntltr  alleged  that  on  May  9,  1905,  T. 
J.  Patillo  signed  and  executed  the  deed  to 
question  to  Mrs.  Mary  Henry  and  Josephine 
Keames,  now  Ridings,  purporting  to  convey 
the  land  therein  described,  and  retained  poa^ 
session  of  the  deed  until  bis  death  on  the 
13th  day  of  September,  1906;  that  prior  to 
hla  death  Patillo,  being  undecided  whether 
or  not  he  would  deliver  the  deed  to  the 
grantees  therein,  deposited  the  deed  for  safe- 
keeping with  the  First  National  Bank  of 
Bells,  Grayson  county,  where  it  remained 
undelivered  to  said  grantees  until  after  the 
death  (^  said  PatlUo.  Defendants  in  sub- 
stance alleged  that  the  grantor  in  said  deed, 
T.  J.  Patnio^  bore  great  love  and  affection 
for  the  grantees  In  said  deed,  who  were  the 
daughters  and  Mily  children  of  his  deceased 
wife,  and  felt  under  obligations  to  them, 
which  he  often  expressed,  and  he  Intended 
to  convey  to  them  certain  tracts  of  land; 
that  pursuant  to  such  intention  PatUlo  on 
May  9,  1905,  caused  the  deed  In  question  to 
be  written,  signed,  and  executed,  same  ctm- 
veylng  the  land  therein  described  to  the  de- 
fendants, Mrs.  Mary  Henry  and  Josephine 
Kearnes,  now  Ridings,  and  about  June  1, 
1905,  delivered  said  deed  in  person  to  one  S. 
D.  Simpson,  cashier  of  the  First  National 
Bank  of  Bells,  Texas,  and  Instructed  saia 
Simpson  to  hold  the  deed  until  PatUlo's 
death,  and  then  deliver  it  to  Josephine 
Keames  and  Mary  Henry;  that  the  deed  so 
executed  and  delivered  to  Simpson  In  es- 
crow was  an  absolute  and  unconditional 
deed,  and  conveyed  the  property  therein  de- 
scribed to  the  grantees  named.  Defendants 
further  allege  that  being  the  owners  of  the 
land  In  controversy,  upon  the  death  of  their 
grantor,  T.  J.  Patillo,  which  occurred  on 
September  13,  1906,  they  are  entlUed  to  the 
rents  arising  out  of  the  use  of  said  land, 
and  claim  the  sum  of  $700  as  accrued  rents 
under  appropriate  allegations.  The  cause 
was  tried  with  a  jury,  the  verdict  being  far 
defendants  against  plaintUI  upon  the  Issue 
of  the  delivery  of  the  deed,  and  upon  tbe 
issue  of  rents  the  sum  of  ^69.  Upon  ttie 
second  appeal  of  the  case  the  judgment  or 
the  lower  court  was  reversed  and  rendereO. 
by  the  Court  of  Civil  Appeals  of  the  Sixth. 
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District  In  ftivor  of  the  administrator  of  T. 
J.  PatlUo'8  estate. 

The  case  as  it  comes  to  this  court  presents 
bat  one  question  of  law  for  our  decision. 
The  trial,  so  far  as  is  disclosed  by  the  rec- 
ord, was  had  withont  any  exceptions  to  the 
court's  ruling,  and,  so  far  as  we  are  able 
to  Judge,  there  is  no  conflicting  evidence  up- 
on any  issue  of  fact  in  the  case.  The  ques- 
tion of  law  is  whether  or  not  T.  J.  Patlllo 
after  he  executed  the  deed  to  Mra  Mary 
Henry  and  Josephine  Keames  to  the  land 
therein  described  and  deposited  it  in  the 
bank  for  safe-keeping,  and  for  delivery  to 
the  grantees  after  his  death,  thereby  parted 
with  his  title  to  said  land. 

The  Court  of  Civil  Appeals  makes  the  fol- 
lowing findings  of  fact,  which  for  the  pur- 
pose of  clearness  we  desire  to  quote:  "The 
deed  was  dated  May  9,  1006,  and  Its  execu- 
tion was  dnly  a<Anowledged  by  Patlllo  on 
the  same  day.  It  was  as  follows:  'Know 
all  men  by  these  presents  that  I,  T.  J.  Patll- 
lo, county  of  Fannin,  8tate  of  Texas,  for  and 
In  consideration  of  the  sum  of  (25.00  to 
me  in  hand  paid  by  Mrs.  Mary  Henry,  wife 
of  Pat  Henry,  and  Miss  Josephine  Keames, 
the  receipt  of  which  is  hereby  acknowledged, 
and  the  farth«  consideration  of  the  love  and 
affection  I  have  for  the  said  Mary  Uenry 
and  the  said  Josephine  Keames,  they  being 
my  stepdaughters,  have  granted,  sold  and 
conveyed,  and  by  these  presents  do  grant, 
sell  and  convey  unto  the  said  Mrs.  Mary 
Henry  and  Miss  Josephine  Keames,  of  the 
county  of  Fannin,  State  of  Texas,  all  that 
certain  tract  or  parcel  of  land  situated  on 
the  waters  of  Caney  creek  in  Fannin  county 
about  ten  miles  Northwest  of  Bonham  (and 
further  describing  the  land  in  controversy) ; 
Mrs.  Mary  Henry  is  to  have  an  undivided 
two-thirds  In  the  whole  of  the  above  describ- 
ed land  and  Miss  Josephine  Keames  the 
other  one-third  undivided  interest'  Some 
time  In  the  spring  of  1905,  a  sealed  envelope, 
afterwards  found  to  contain  the  deed,  with 
the  words,  'After  ten  days  retum  to  Pat 
Henry,  County  Clerk,  Fannin  County,  Bon- 
ham, Texas,'  printed  on  the  left  hand  top 
thereof,  and  Indorsed  In  Patlllo's  handwrit- 
ing, 'T.  J.  Patlllo  or  Mary  Henry  and  Miss 
Josephine  Keames,'  was  delivered  by  Patlllo 
to  Simpson,  then  the  cashier  of  a  bank  at 
Bells,  Tex.,  Simpson  was  the  only  witness 
who  testifled  as  to  the  circumstances  accom- 
panying the  delivery  to  him  of  the  deed.  His 
testimony,  so  far  as  material,  was  as  fol- 
lows: 'I  never  saw  the  deed  from  T.  J. 
PatUlo  to  Mrs.  Mary  Henry  and  Miss  Joe 
Keames,  but,  as  I  remember,  Mr.  T.  J.  Pa- 
tlllo handed  me  a  large  envelope,  saying  that 
It  contained  a  deed  of  some  land  to  Miss 
Joe  Keames  and  Mrs.  Pat  Henry.  I  never 
delivered  the  deed  to  anybody.  I  was  ac- 
quainted with  the  said  T.  J.  Patlllo.  I  re- 
ceived the  envelope  in  which  Mr.  T.  J.  Pa- 
tlllo told  me  there  was  a  deed  from  him,  the 
said  Patlllo,  as  cashier  of  the  bank,  for 


safe-keeping.  I  received  the  envelope  from 
Mr.  T.  J.  Patlllo,  in  which  he  said  there  was 
a  deed,  some  time  In  the  spring  of  ltM)5,  but 
I  do  not  remember  the  exact  date.  I  was 
at  that  time  cashier  of  the  First  National 
Bank  at  Bells,  Tex.  There  are  so  many 
papers  put  in  the  bank  for  safe-keeping  it  is 
Impossible  Just  what  each  and  every  one 
person  says  when  they  leave  the  papers.  1 
cannot  state  the  exact  words,  but  I  believe 
I  am  correct  when  I  say  that  he  says: 
"Simpson,  here  Is  a  deed  of  some  land  to 
Miss  Joe  Keames  and  Mrs.  Pat  Uenry  that 
I  want  to  lay  away  in  the  vault  for  safe- 
keeping, and  the  deed  to  be  delivered  after 
my  death  to  them."  I  do  not  remember  that 
he  said  anything  about  reserving  any  right 
to  recall  the  deed.'  In  the  latter  part  of 
August,  1905,  Patlllo  authorized  the  witness 
Springfield,  a  real  estate  agent,  to  sell  the 
land  for  him,  and  frequently  thereafter- 
wards  talked  with  said  Springfield  about  the 
prospect  of  effecting  a  sale  thereof.  In  the 
spring  of  1006  the  witness  Dover  proposed 
to  buy  a  part  of  the  tract  Patlllo  declined 
to  sell  him  a  part  but  offered  to  sell  him 
the  entire  tract  Patlllo  died  September  IS, 
1906.  About  September  16,  1906,  the  envelope 
containing  the  deed  was .  delivered  by  the 
witness  Blanton,  who  had  succeeded  Simp- 
son as  cashier  of  said  bank,  to  Mrs.  Mary 
Henry,  who  had  same  spread  upon  the  rec- 
ords of  Fannin  county,  Tex.  It  was  shown 
that  Patlllo  spoke  of  the  grantees  named  in 
the  deed  as  his  daughters,  and  was  very 
kindly  disposed  toward  them.  It  was  fur- 
ther shown  that  In  the  spring  of  1906  in  re- 
ply to  a  letter  written  to  him  by  a  daughter 
of  Mrs.  Mary  Henry,  in  'which  she  stated 
that  if  she  should  ever  want  to  live  In  the 
country,  she  would  like  to  live  in  the  home 
place  on  the  land  In  controversy,  he  wrote 
to  her,  saying  that  he  was  an  old  man,  and 
did  not  expect  to  live  long  as  his  health  was 
failing  him,  and  that  he  had  arranged  his 
business,  so  that  If  her  father  wanted  to 
live  in  the  country,  they  could  live  there." 

In  addition  to  the  facte  found  by  the  Oourt 
of  Civil  Appeals,  It  was  shown  by  the  witness 
Simpson  that  at  the  time  the  sealed  envelope 
was  delivered  to  him  by  Patlllo  he  did  not 
remember  that  there  was  any  Indorsement 
on  the  envelope  from  which  It  may  be  in- 
ferred his  attention  was  not  called  to  such 
indorsement  by  Patlllo,  and  by  the  witness 
Pat  Henry  that  T.  J.  Patlllo  married  the 
mother  of  Madams  Mary  Henry  and  Jose- 
phine Ridings  when  they  were  of  the  tender 
ages  of  ten  and  three  years,  respectively, 
and  that  Patlllo  had  no  children  of  his  own ; 
that  he  had  never  been  married  before  and 
never  married  after  the  death  of  his  wife, 
which  took  place  In  1891,  and  that  he  seemed 
to  love  the  grantees  as  If  they  were  his 
own  children ;  that  he  lived  at  the  home  of 
Mrs.  Mary  Henry  for  about  four  years,  hav- 
ing there  a  room  famished  by  himself,  and 
which  he  called  his  home ;  that  Mrs.  Patlllo, 
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tbe  mothtf  of  grantees,  died  intestate  and 
left  community  property  of  herself  and  hus- 
band consisting  of  real  estate,  which  was  dis- 
posed of  by  Patlllo  after  his  wife's  death. 

In  the  opinion  rendered  by  the  Court  of 
CItII  Appeals  upon  the  record  as  above  dis- 
closed, It  is  held  that  there  was  no  sufficient 
evidence  to  make  an  issue  to  be  submitted 
to  the  Jury  as  to  whether  or  not  there  was 
such  a  delivery  of  the  deed  executed  by  Pa- 
tlllo to  the  defendants  as  to  pass  to  them 
the  title  to  the  land  in  controversy.  The 
language  of  that  court  la:  "We  are  of  the 
opinion  that  when  the  testimony  recited, 
which  Is  all  there  is  in  the  record  material 
to  the  question.  Is  considered  v/ltb  reference 
to  the  rules  of  law  controlling  such  cases, 
it  must  be  said  that  it  did  not  make  such'  an 
Issue,  and  that  the  trial  court  should  have 
Instructed  the  Jury  to  find  against  the  con- 
tention made  that  the  delivery  of  the  deed 
by  Patlllo  to  Simpson  had  the  effect  to  pass 
the  title  to  the  land  to  the  grantees  named 
In  if ' 

[1]  We  are  not  able  under  any  view  of  the 
law,  as  we  understand  it,  applied  to  the  facts 
of  this  case  to  agree  with  the  conclusion  of 
law  reached  by  the  honorable  Court  of  ClvU 
Appeals,  but,  to  the  contrary,  we  think  that 
under  the  facts,  as  found  by  that  court  and 
herein  set  out,  no  issue  Is  made  against  the 
contention  of  defendants  below  that  Patlllo 
made  and  executed  a  valid  deed  conveying 
to  Madams  Mary  Henry  and  Josephine  Rid- 
ings the  land  in  controversy,  and  that  he  left 
said  deed  in  escrow  with  the  bank  for  safe- 
keeping and  for  delivery  to  said  grantees 
after  his  death.  Stress  seems  to  be  laid  up- 
on, the  Idea  that  Patlllo  did  not  by  any  act 
or  declaration  of  his  lose  control  of  the  deed 
after  he  had  duly  executed  it  and  placed  it 
in  the  bank  for  safe-keeping  and  delivery 
to  the  grantees  after  his  death.  We  do  not 
think  from  the  findings  of  fact  that  there  is 
any  evidence,  or  any  circumstance  proven  by 
any  competent  testimony  In  the  findings  of 
the  appellate  court,  or  In  the  record,  that 
proves,  or  tends  to  prove,  that  Patlllo  did 
not  part  with  all  control  over  the  deed  when 
he  handed  it  to  the  cashier  of  the  bank  with 
the  declaration  that  he  desired  the  deed, 
which  he  said  conveyed  some  land  to  the 
grantees,  deposited  In  the  vault  of  the  bank 
for  safe-keeping  and  delivery  to  them  after 
his  death.  But  why  cavil  over  the  issue 
whether  the  grantor  did  or  not  deposit  the 
deed  with  the  bank  for  safe-keeping  and  sub- 
ject to  his  control,  If  he  executed  the  deed 
conveying  the  land  therein  described  to  the 
grantees  named,  and  declared  his  desire  that 
it  should  be  delivered  to  them  after  his 
death?  His  act  In  executing  the  deed  ac- 
companied with  his  positive  declaration  of 
his  purpose  in  so  executing  it  and  his  desire 
that  it  should  be  delivered  to  the  grantees 
after  his  death  had  the  effect  in  law  to  con- 
vey the  title  in  the  land  to  the  grantees 


in  the  deed  wltb  possession  and  the  usnfmct 
in  the  grantor.  It  had  precisely  the  same 
effect  as  if  he  had  made  and  delivered  the 
deed  to  the  grantees,  conveying  them  the 
fee,  reserving  to  himself  in  the  deed  the  use 
and  enjoyment  of  the  land  for  and  during 
his  natural  life. 

[2]  The  question  of  delivery  of  a  deed  la 
one  of  intention  on  the  part  of  the  grantor, 
and  an  actual  or  manual  delivery  by  the 
grantor  In  i>erson  to  the  grantees  Is  not  es- 
sential to  pass  the  title.'  Brown  v.  Brown. 
61  Tex.  60;  DevUn  on  Deeds,  |  276.  If  it  be 
shown  that  the  deed  was  duly  executed  by 
the  grantor  and  that  it  was  his  purpose  and 
intention  to  deliver,  or  have  delivered  such 
deed  to  the  grantees,  the  law  will  aid  snob 
Intention  and  give  it  like  effect  as  If  the 
deed  had  been  actually  delivered. 

[3]  What  constitutes  a  delivery  of  a  deed 
is  a  question  of  law,  but  whether  there  was 
in  fact  a  delivery  of  the  deed  under  consid- 
eration Is  a  question  of  fact,  to  be  determined 
by  the  Jury.  Towery  v.  Henderson,  60  Tex. 
295.  Suppose  Patlllo,  after  having  executed 
the  deed,  declared  his  purpose  was  to  convey 
the  land  to  the  grantees,  and  that  he  desired 
the  deed  delivered  after  his  death,  had  re- 
tained possession  or  control  of  it  during  the 
remainder  of  his  life,  without  otherwise  hav- 
ing disposed  of  the  land.  Under  the  rale 
well  recognized,  applicable  to  such  cases,  the 
title  to  the  land  would  have  vested  in  the 
grantees  named  In  the  deed,  ^specially 
would  this  seem  to  be  true  when  applied  to 
the  facts  of  this  particular  case.  It  was  un- 
questionably the  Intention  of  Patlllo  to  de- 
liver the  deed  to  the  grantees.  Hubbard  v. 
Cox,  76  Tex.  242,  13  S.  W.  170;  Dill,  on 
Deeds,  i  262 ;  Devlin  oa  Deeds,  H  262,  281. 
283;  18  Cyc.  662  (d);  Belden  v.  Oarter.  4 
Day,  66,  4  Am.  Dec.  185. 

[4]  We  are  aware  that  it  is  a  general  rule 
of  law  recognized  by  the  text-books,  and 
said  to  be  In  accord  with  legal  reasoning, 
that  a  deed  should  not  be  effective  where  the 
grantor  reserves  the  right  to  recall  the  same 
prior  to  his  death,  but  even  the  rule  thus 
stated  with  the  qualification  that  It  be  at- 
tended with  a  reservation  of  the  right  to 
recall  the  deed  is  not  of  universal  adoption. 
It  is  generally  conceded  that  each  case  must 
rest  upon  its  own  peculiar  facts  and  circum- 
stances. Where  the  grantor  executes  the 
deed,  and  his  intention  to  deliver  the  same 
Is  clear,  the  title  passes  to  the  grantee,  ir- 
respective of  the  fact  that  the  grantor  re- 
tains control  of  the  deed  during  his  lifetime. 
In  the  case  of  Belden  v.  Carter,  supra,  the 
court  in  passing  upon  the  immediate  question 
here  under  review  said:  "The  grantor  de- 
livered the  deed  to  Wright,  with  a  reserva- 
tion of  a  power  to  countermand  it,  but  this 
makes  no  difference;  for  it  was  in  the  na- 
ture of  a  testamentary  disposition  of  real 
estate,  and  was  revocable  by  the  grantor 
during  his  life,  without  an  express  reserva- 
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tlon  of  that  power.  The  case,  then,  stands 
upon  the  same  footing  as  If  there  had  been 
no  reservation  of  a  power  to  countermand 
the  deed.  It  was  a  delivery  of  a  writing 
as  a  deed  tQ  the  use  of  the  grantee,  to  take 
effect  at  the  death  of  the  grantor,  deposited 
In  the  hands  of  a  third  person  to  hold  till 
that  event  happened,  and  then  to  deliver  It 
to  the  grantee.  The  legal  operation  of  this 
delivery  Is  that  it  became  the  deed  of  the 
grantor  presently;  that  Wright  held  it  as  a 
trustee  for  the  use  of  the  grantee;  that  the 
title  became  consununate  in  the  grantee  by 
the  death  of  the  grantor ;  and  that  the  deed 
took  effect,  by  relation,  from  the  time  of  the 
first  delivery."  It  is  stated  in  a  note  to  the 
foregoing  decision  that  the  doctrine  there 
announced  has  been  approved  In  the  follow- 
ing cases,  all  of  which  we  have  not  examined, 
but  quote  for  the  benefit  of  those  who  may 
farther  desire  to  investigate  the  subject 
The  rule  seems  to  be  founded  In  sound  rea- 
son. Stewart  v.  Stewart,  5  Conn.  320;  Jones 
▼.  Jones,  6  Conn.  113, 16  Am.  Dec.  35 ;  Alsop 
▼.  Swathel,  7  Conn.  503 ;  Merrills  v.  Swift,  18 
Conn.  262,  46  Am.  Dec.  315;  Church  v.  Gil- 
man,  15  Wend.  (N.  Y.)  661,  30  Am.  Dec.  82 ; 
Tooley  V.  Dibble,  2  Hill  (N.  Y.)  643 ;  Hatha- 
way V.  Payne,  34  N.  Y.  106;  Stanton  v.  Mil- 
ler, 65  Barb.  (N.  Y.)  73;  Stephens  v.  Rine- 
hart,  72  Pa.  440;  Wallace  v.  Harris,  32 
Mich.  380;  Bell  v.  Farmers'  Bank,  11  Bush 
(Ky.)  41,  21  Am.  Rep.  205 ;  Brj-an  v.  Wash,  7 
IlL  (2  Oilman)  565;  Guard  v.  Bradley,  7 
Ind.  605;  Carter  v.  Mills,  30  Mo.  439 ;  Cooper 
V.  Jackson,  4  Wis.  537. 

We  think  it  immaterial,  as  it  relates  to 
the  purpose  and  eftect  of  the  execution  of 
the  deed  by  Patillo,  whether  he  did  or  not 
part  with  its  custody,  or  whether  after  de- 
positing the  deed  in  the  bank  for  safe-keying 
he  retained  control  over  it  In  what  man- 
ner this  f&ct  or  circumstance  might  control 
the  question  as  to  what  Patillo's  purpose  and 
Intent  were  in  executing  and  delivering  the 
deed  we  are  not  able  to  see.  We  have  his 
positive  declaration  that  the  deed  was  for 
land  granted  by  him  to  the  grantees  named 
In  the  instrument,  and  that  he  desired  and 
Intended  that  the  deed  should  be  delivered  to 
them  after  his  death.  This  declaration  evi- 
denced his  purpose  and  Intent  in  executing 
the  deed  to  convey  the  land  to  the  grantees, 
and  to  have  the  deed  delivered  to  them  after 
his  death.  Or  what  was  in  legal  effect  the 
same,  he  had  conveyed  to  tlie  grantees  the 
propwty,  but  desired  to  retain  possession 
and  enjoy  the  fruits  of  the  land  while  he 
lived,  knowing  that  a  deed  takes  effect  only 
from  the  date  of  its  delivery.  Tuttle  v.  Tur- 
ner, 28  Tez.  773;  Devlin  on  Deeds  (2d  Ed.)  { 
204. 

If  the  deed  liad  been  taken  by  PatUlo  dur- 
ing his  lifetime  from  the  bank,  and  found 
among  bis  effects  after  tils  death  and  the 
land  not  otherwise  disposed  of  by  him,  in 
view  of  his  declaration  to  Simpson,  the  gran- 
tees would  unquesticmably  take  the  title  to 


the  land  under  the  deed.  The  avowed  pur- 
pose of  the  grantor  in  executing  the  deed 
that  it  was  to  convey  the  land  to  the  gran- 
tees named  therein,  to  be  delivered  to  them 
after  his  death,  and  the  finding  of  the  deed 
in  his  possession,  as  above  assmned,  not  de- 
stroyed but  held  intact,  and  the  property  not 
otherwise  disposed  of  would  not  only  be  evi- 
dence and  circumstance  sufSclent  to  estab- 
lish the  effectiveness  of  the  deed  in  question 
and  the  grantees'  rights  thereunder,  but  it 
would  do  so  undubitably.  Here  we  find  the 
deed  was  duly  executed,  deposited  in  a  Iwnk 
for  safe-keeping,  and  delivery  upon  the  death 
of  the  grantor.  Whatever  view  might  be 
taken  of  the  grantor's  right  to  control  the 
deed,  we  have  the  declaration  of  Ills  punMse, 
and  the  fact  that  the  grantor  lived  for  many 
months  within  a  short  distance  of  the  bank 
and  never  called  for  the  deed,  or  disposed  of 
the  land.  What  more  may  it  be  thought  was 
necessary  to  be  shown  to  establish  grantees' 
title? 

On  the  other  hand,  let  us  see  what  facts 
there  are  in  the  record  to  rebut  those  of  the 
grantor's  purpose  to  convey  the  property  and 
place  the  deed  in  escrow  to  be  delivered  upon 
the  contingency  of  his  death  to  the  defend- 
ants. The  deed  was  in  the  handwriting  of 
and  acknowledged  before  a  notary  who  had 
his  office  in  the  courthouse  in  Bonham,  in 
Fannin  county,  and  who  was  shown  to  have 
died  before  the  trial  of  the  case.  The  deed 
was  placed  in  a  large  envelope,  upon  which 
was  indorsed  in  the  grantor's  liandwriting: 
"T.  J.  Patillo  or  Mary  Henry  and  Miss  Joe 
Keames."  The  record  is  silent  as  to  when 
tills  indorsement  was  placed  upon  the  en- 
velope, or  for  what  purpose.  The  deed  was 
subsequent  to  its  execution  deposited  in  the 
bank  in  Bells,  in  Grayson  county,  where  it 
remained  until  after  the  death  of  Patillo, 
when  it  was  delivered  by  the  oflacers  of  the 
bank  to  one  of  the  grantees,  and  placed  on 
record. 

[6]  There  is  in  the  record  no  other  fact 
or  circumstance  relative  to  this  subject  es- 
tablished by  any  competent  testimony.  The 
testimony  of  the  witness  to  the  effect  that 
after  the  date  of  the  deed's  execution  by 
Patillo  he  listed  the  property  for  sale,  and 
inquired  often  as  to  whether  It  could  be  sold, 
and  of  another  that  Patillo  refused  to  sell 
him  a  portion  of  the  land,  but  offered  to  sell 
the  entire  tract  was  not  competent  testimony 
to  prove  any  Issue  in  the  case.  The  only  rel- 
evant puriMse  for  which  this  testimony 
could  have  been  offered  was  for  the  purpose 
of  showing  that  PatUlo  did  not  execute  the 
deed  in  question  for  the  puri>ose  of  conveying 
the  land  therein  described.  For  this  purpose 
it  was  not  admissible,  being  hearsay  evidence 
and  in  disparagement  of  the  grantor's  deM 
duly  executed.  Hays  v.  Hays,  66  Tex.  609, 
1  S.  W.  895;  Snow  v.  Starr,  75  Tex.  416,  12 
S.  W.  678;  Gilbert  v.  Odum,  69  Tex.  670,  7  S. 
W.  510;   Devlin- on  Deeds,  {  281a. 

[6]  While  the  admission  of  this  testimony 
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was  not  objected  to  by  counsel  for  defend- 
ants, tbat  fact  wonld  be  Important  only  In 
tbe  event  Its  admission  was  afterwards  com- 
plained of  as  violative  of  a  rigbt  reserved  to 
defendants.  Such  Incompetent  testimony  can 
never  form  tbe  basis  of  a  finding  of  facts  In 
an  appellate  court,  notwithstanding  its  pres- 
ence In  the  record  without  objection.  When 
the  appellate  court  comes  to  apply  the  law 
to  testimony  constituting  Che  tacts  of  the 
case,  It  can  only  base  its  conclusion  upon 
such  testimony  as  is  under  the  law  compe- 
tent. That  which  is  not  competent  testimony 
should  be  given  no  probative  force.  The  ad- 
mission of  such  testimony  la  no  talisman  to 
give  elTect  to  that  which  is  irrelevant  and 
Incompetent  to  sustain  or  deny  a  material 
issue  in  a  case. 

[7]  We  recognize  the  rule  Invoked  by  de* 
fendant  in  error  to  the  effect  that  parol  tes- 
timony is  not  admissible  to  show  the  con- 
struction placed  upon  a  written  contract  by 
the  parties  themselves,  where  there  is  no  am- 
biguity in  the  language  of  the  instrument, 
and  when  the  Intent  of  the  parties  may  be 
ascertained  from  the  contract  as  written. 
SoeU  V.  Hadden,  85  Tex.  187,  19  S.  W.  1087. 

[I]  But  we  do  not  think  tbat  rule  can  in 
any  sense  be  made  applicable  to  the  facts  of 
this  case  The  memorandum  Indorsed  on  the 
back  of  the  envel(4)e  as  heretofore  set  out  is 
meaningless^  unless  its  meaning  may  be  sup- 
plied by  conjecture.  If  the  court  was  author- 
ized to  say  its  meaning  was  that  Patlllo  de- 
sired the  envelope  with  its  contents  delivered 
to  him  or  to  the  grantees  named  in  the  deed, 
the  contention  of  defendant  in  error  to  the 
effect  that  Patlllo's  declaration  to  Simpson 
was  incompetent  because  it  varied  a  written 
contract  would  not  be  maintainable,  for  the 
reason  there  is  nothing  in  the  record  showing 
at  what  time  or  under  what  drcumstances 
the  indorsement  was  made  on  the  envelopa 
Tbe  material  question  is  what  was  the  intent 
or  purpose  of  Patlllo  at  the  very  time  he  de- 
livered the  deed  to  Simpson.  Whatever  pur- 
pose he  may  have  had  before  that  time  in- 
consistent with  tbe  purpose  he  had  at  the 
time  he  deposited  the  deed  with  Simpson  is 
immaterial  to  the  vital  question.  If  the  in- 
dorsement may  be  given  the  dignity  of  a 
written  contract,  or  a  written  memorandum 
of  instruction,  it  certainly  can  have  no  great- 
er dignity  than  Eucb. 

[9]  It  is  competent  to  show  by  parol  that 
a  written  contract  entered  into  with  all  the 
solemnity  of  the  law  has  been  abandoned  by 
the  parties.  Whatever  intention  Patlllo  might 
have  bad  before  he  handed  tbe  sealed  envelope 
with  its  contents  to  Simpson  with  reference  to 
the  disposition  of  the  deed  inconsistent  with 
the  instruction  then  given  him  must  be  treated 
as  abandoned.  The  testimony  was  compe- 
tent, and  Is  conclusive  of  the  Issue  as  to  the 
grantor's  intent  to  deliver. the  deed  to  the 
grantees  therein.     Stefflan  v.  Bank,  69  Tex. 


517,  6  S.  W.  823;  Hubbard  v.  Cox,  76  Tex. 
244,  13  8.  W.  170. 

[ID]  The  questions  considered  by  this 
court  have  been  those  of  law  growing  out  of 
the  facts  as  found  by  the  honorable  Court  of 
Civil  Appeals,  and,  as  we  construe  the  legal 
effect  of  such  facts,  the  deed  in  question  was 
executed  and  delivered  by  the  grantor  to  the 
bank  in  escrow  to  be  delivered  to  tbe  gran- 
tees therein  after  the  death  of  the  grantor, 
and  such  delivery,  having  been  made  upon 
the  happening  of  the  contingency,  related 
back  so  as  to  divest  the  title  of  tbe  grantor 
hy  relation  from  tbe  first  delivery.  Bury  v. 
Young,  88  Cal.  446,  33  Pac.  338,  35  Am.  St. 
Rep.  188.  In  view  of  the  law  applicable  to 
the  facts  of  this  case,  as  we  understand  it, 
and  ns  we  have  herein  declared  It  to  be, 
there  remains  to  us  no  alternative  but  to  re- 
verse the  Judgment  of  the  Court  of  Civil  Ap- 
peals, and  aflirm  that  of  the  trial  court  The 
Issues  were  all  fairly  and  properly  presented 
to  the  Jury  by  the  trial  judge,  and  we  see  no 
reason  why  that  Judgment  should  be  dis- 
turbed. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals will  therefore  be  reversed,  and  that  of 
the  trial  court  afllrmed;  and  it  is  according- 
ly so  ordered. 


BURFORD  y.   STATE. 

(Court  of  Crimfaial  Appeals  of  Texas.     Nov. 

27,  1912.) 

1.  Incest  (S  14*)— Evidenct— Scfficienct. 

Where  accused,  charged  with  incest  with 
hla  stepdaughter,  had  been  married  prior  to  Ms 
marria^  to  the  mother,  of  proaecatrix,  the 
state  should  clearly  show  that  at  the  time  of 
the  second  marriage  his  first  wife  was  dead,  or 
that  the  first  marriage  had  been  annulled. 

[Bd.  Note.— For  other  cases,  see  Incest,  Ont. 
Dig.  I  12;   Dec.  Dig.  |  14.*] 

2.  CanoifAi,  Law  (|  600*)— OoNTiiniAHOB— 
Abbknck  0»  WrrNXSSKS— AOMISSIOH  bt 
Statk. 

The  state,  to  avoid  a  contmuance  on  the 
ground  of  the  absence  of  a  witness  for  accused, 
most  admit,  not  only  that  the  absent  witness 
would,  if  present,  testify  as  stated,  but  must 
admit  tliat  the  testimony  is  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1342-1347,  1604 ;  Dec  Dig. 
I  800.  •] 

3.  Obimiwai,  Law  (§  507*)— Aoooiiplicb— Bv- 

IDENCK— OOBBOBOBATION. 

Where,  on  a  trial  for  incest,  prosecutrix 
testified  tbat  she  submitted  through  fear,  bat 
the  evidence  disclosed  that  the  relations  had  ex- 
isted for  more  than  three  years,  and  that  sh« 
had  voluntarily  taken  trips  to  other  countiea 
with  accused,  and  had  occapied  the  same  room 
with  him  at  hotels,  without  making  any  outcry, 
she  was  an  accomplice,  as  a  matter  of  law, 
and,  to  support  a  conviction,  her  testimony 
must  be  corroborated  in  a  way  tending  to  con- 
nect accused  with  the  offense  on  the  occasion 
alleged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1082-1096,  1098;  Dec  Di«. 
I   507.*] 

Appeal  from  District  Court,  Reeves  Goan- 
ty;  S.  J.  Isaacks,  Judge. 


•For  ethsr  csms  see  same  toplo  and  lecUon  NUMBER  In  Dec.  Dlf.  *  Am.  Die.  Ksr-No.  Series  *  Rep'r  lDd«s«« 
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W.  H.  Borford  was  eonylcted  of  Incest, 
and  he  appeals.    Reversed  and  remanded. 

Gibson  &  Wilson,  of  Pecos,  and  J.  E. 
Starley,  of  Barstow,  for  appellant  O.  K 
I.Ane,  Asst  Atty.  Q^l,  for  tbe  Stat& 

'  HABPER,  3.  App^ant  was  indicted  for 
Incest,  having  carnal  knowledge  of  bis  step- 
daughter. Miss  WlUle  Boyd. 

[1]  One  of  the  serious  questions  raised  in 
the  case  is  that  the  record  contains  no  proof 
that  appellant's  first  wife  was  dead,  or  he 
bad  been  divorced  from  her.  That  he  mar- 
ried bis  second  wife  Is  amply  proven,  he  tes- 
tifying: "I  am  tbe  husband  of  Mrs.  Alice 
Bnrford  [tbe  mother  of  tlie  prosecuting  wit- 
ness]. We  have  been  married  something  like 
17  years.  I  have  six  children,  but  one  of 
them  is  by  my  first  wife.  He  is  a  boy  21 
years  old,  living  in  tbe  Indian  Territory." 
As  the  record  clearly  disclosed  that  appellant 
had  been  married  prior  to  bis  marriage  to 
the  mother  of  the  prosecuting  wltnessi,  on  an- 
other trial  it  should  be  made  clear  that  at 
tbe  time  of  bis  second  marriage  his  first 
wife  was  dead,  or  tbe  marriage  bad  been  an- 
noUed.  McGrew  v.  State,  13  Tex.  App.  342. 
It  might  be  said  that  the  circumstances,  ad- 
mission of  appellant,  etc.,  are  sufiSclent  to 
establish  this  fact;  but,  as  tbe  case  will  be 
reversed  on  other  grounds,  we  call  attention 
to  It,  so  this  evidence  may  be  made  more  full. 

[21  When  tbe  case  was  called  for  trial, 
tbe  aro«llant  moved  to  continue  on  account 
of  tbe  absence  of  the  present  Mrs.  Burford, 
who  bad  been  regularly  summoned.  Some  of 
the  testimony  he  proposed  to  prove  by  this 
witness  was  material.  Tbe  state  sought  to 
avoid  tbe  force  of  tbe  application  by  admit- 
ting, if  she  was  present,  she  would  testify  as 
stated.  This  is  an  insufficient  admission. 
Tbe  state  mnst  admit  that  the  testimony  is 
tme,  or  tbe  continuance  should  be  granted. 

[I]  The  court  charged  the  Jury:  "Where  a 
female  and  a  male  are  prohibited  by  law 
from  carnally  knowing  each  other,  as  given 
you  in  cliarge  in  paragraph  1  hereof,  and  tbe 
female  should  unite  with  the  male  in  having 
an  incestuous  intercourse,  Involuntarily  and 
unwillingly,  and  only  because  of  fear  or  In- 
timidation unite  with  him  in  the  commission 
of  tbe  carnal  act,  then  in  such  Instance  tbe 
fonale  would  not  be  an  accomplice  in  law." 
Tbe  defendant  requested  a  special  instruc- 
tion, which  was  refused.  Instructing  the  Jury 
that  tbe  prosecuting  witnesses  was  an  ac- 
complice, and  before  they  would  be  author- 
ized to  convict  they  must  find,  from  tbe  tes- 
timony, other  testimony  tending  to  prove  the 
act  of  carnal  Intercourse  charged  in  the  in- 
dictment While  it  is  true  that  the  prosecut- 
ing witness  testified  thai  she  submitted 
ttarongh  fear  at  the  time  she  says  the  act  of 
intercourse  took  place  on  which  this  prosecu- 
tion is  based,  yet,  if  her  testimony  is  to  be 
accepted  as  true,  the  relations  had  existed 
for  more  ttian  three  years.    Appellant  had 


taken  her  to  El  Paso  with  him,  had  taken 
her  to  the  Dallas  fair,  had  taken  her  to  Ft 
Worth,  where  they  stopped  at  tbe  Richelieu 
hotel,  both  occupying  the  s&me  room,  and  at 
no  time  had  she  made  an  outcry.  These 
facts,  as  she  had  voluntarily  gone  with  ap- 
pellant on  these  trips,  would,  where  the 
course  of  conduct  had  lasted  for  such  great 
length  of  time,  make  her  an  accomplice  In 
law,  and  the  paragraph  of  the  court's  charge 
complained  of  should  not  have  been  given, 
but  the  jury  should  have  been  instructed  that 
she  was  an  accomplice,  and  her  testimony 
must  be  corroborated  in  a  way  tending  to 
connect  defendant  with  the  ofFense  on  the  oc- 
casion alleged;  for,  even  though  the  evidence 
should  eAiow  he  liad  incestuous  intercourse 
with  her  In  Ft  Worth,  El  Paso,  or  Dallas, 
yet  appellant  could  not  be  Indicted,  prose- 
cuted, and  convicted  of  these  offenses  in 
Reeves  county. 

There  are  other  grounds  stated  in  tbe  mo- 
tion for  new  trial;  but  we  do  not  deem  it 
necessary  to  discuss  them  at  this  time.  On 
account  of  the  above  errors,  this  judgment 
is  reversed,  and  the  cause  remanded. 


C.VRPENTEB  v.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1&12.) 

CanaifAi,  Law  (|  1172*)— Habulsbs  Ebbob— 

EBSONEOTTS  iNSTBTTCnONS. 

Where  accused,  on  trial  for  carrying  a 
pistol,  did  not  have  anv  authority  from  the 
sheriff  to  carry  it,  and  tne  evidence  of  threats 
only  showed  threats  generally,  long  before  the 
date  of  the  offense,  and  the  court  charged  that 
if  accused,  on  the  occasion,  had  reasv>nabie 
ground  for  fearing  an  unlawful  attack,  and  the 
danger  was  so  threatening  as  not  to  admit  of  the 
arrest  of  the  person  about  to  make  the  attack, 
he  should  be  acquitted,  and  that  the  law  per- 
mits one  to  carry  a  i^stol  when  his  life  is 
threatened,  and  he  believes  honestly  that  the 
threats  will  be  executed,  any  error  in  a  charge, 
that  if  accused,  when  he  carried  the  pistol,  had 
not  been  calleo  on  by  any  officer  to  assist  in 
suppressing  an  unlawful  assembly  he  should 
be  convicted,  was  not  prejodicial,  since,  in  view 
of  the  evidence  and  the  other  instmctions,  no 
other  verdict  than  that  of  guilty  could  properly 
be  rendered. 

[Ed.    Note. — For   other   cases,   see    Criminal 
Law,  Cent  Dig.  |f  3128,  3154-3157,  3159-3168, 


t 


3169;  Dec.  Dig.  i  1172.»] 

Appeal  from  Frio  County  Court;  S.  T. 
Dowe,  Judge. 

Frank  P.  Carpenter  was  convicted  for  un- 
lawfully carrying  a  pistol,  and  he  api)eal8. 
Affirmed. 

John  T.  Bivlos  and  Magus  Smith,  both  of 
Pearsall,  for  appellant  O.  E.  Lane^  Asst 
Atty.  Gen.,,  for  tbe  State. 

PKENUKRGAS'r,  J.  AppeUant  was  con- 
victed for  unlawfully  carrying  a  pistol  on 
April  25^  1911,  and  fined  $100,  the  lowest 
penalty. 

The  uncontradicted  evidence  shows  that 
on  April  25,  1911,  appelbint  went  to  tbe  town 
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of  Dllley,  In  Frio  county,  in  hio  bnggy.  Aft- 
er reaching  there,  he  went  to  the  d^ot,  re- 
ceived a  shipment  of  intoxicating  liquors, 
proceeded  to  "tank  np"  on  It,  got  pretty 
drank,  and  then  went  over  to  the  store  of 
Mr.  Crawford,  where  he  and  his  clerk  were, 
and  raised  a  row  with  Mr.  Crawford,  be- 
cause he  claimed  that  Crawford  had  charg- 
ed some  of  the  Mexicans  living  on  his  place 
20  cents  each  too  much  on  three  sacks  of 
flour,  and  then  told  Crawford  that  he  (ap- 
pellant) had  a  pistol,  and  that  Crawford  had 
better  get  his ;  that  he  then  went  from  this 
store  out  to  his  buggy,  where  his  pistol  was, 
got  it,  stuck  It  in  his  pants,  and  proceeded 
to  go  back  Into  the  town  to  the  bank  build- 
ing. Swink,  Crawford's  clerk,  who  was 
present  at  the  time  he  raised  a  row  with 
Crawford  and  told  him  to  get  bis  pistol, 
hearing  later  that  appellant  had  his  pistol 
on,  went  out,  hunted  him  np,  and  asked  him 
if  he  had  a  pistol.  Appellant  replied  he  did, 
and  upon  the  reqnest  of  this  clerk,  who  was 
a  special  friend  of  appellant,  he  gave  the 
pistol  to  him.  As  stated  abore,  this  was  the 
uncontradicted  evidence,  and  was  appellant's 
evidence  on  the  trial. 

Appellant's  claim  and  defense  was  that 
he  had  a  right  to  carry  a  pistol,  had  done  so 
for  years,  and  nobody  had  questioned  his 
right  to  do  so  np  to  tills  time.  There  is  no 
proof  in  the  record  whatever  that  he  was 
ever  seen  by  any  one  at  any  other  time  and 
place  with  a  pistol,  although  appellant  claim- 
ed that  he  had  carried  it  about  his  person 
for  several  years.  He  testified  that  several 
years  before  this,  while  Mr.  Klnsel  was  sher- 
Ut,  Klnsel  gave  liim  a  deputyshlp,  which 
had  expired  several  years  before  this  occur- 
rence, when  that  sherifC  went  out  of  ofifice; 
that  when  Mr.  Riggan,  the  next  sheriff,  came 
in  he'applled  to  him  for  a  deputyshlp,  stat- 
ing to  him  that  Mexicans  in  his  neighbor- 
hood were  stealing  hogs  and  yearlings,  and 
that  they  needed  an  officer  out  there;  that 
this  sheriff  declined  to  appoint  him  as  dep- 
uty, stating  that  he  had  already  the  num- 
ber of  deputies  allowed  by  law  and  could 
not  appoint  him,  and  did  not  appoint  appel- 
lant, but  told  Mm  that  if  he  caught  anybody 
stealing  bogs  or  yearlings  to  arrest  them, 
and  he  would  protect  him ;  that  afterwards, 
when  the  present  sheriff,  Hess,  went  into 
office  on  December  17,  1910,  he  applied  to  him 
for  a  deputyshlp,  stating  substantially  the 
same  thing  to  Mr.  Hess;  that  Mr.  Hess  de- 
clined to  appoint  Mm  for  the  same  reason 
that  his  predecessor  had  declined ;  that  aft- 
er he  got  drunk  and  had  this  row  with  Mr. 
Crawford  and  had  the  pistol  on  bis  person 
in  the  town  of  Dilley,  as  shown  above,  some 
of  his  friends  advised  him  that  he  had  bet- 
ter get  a  written  deputysUp  from  the  pres- 
ent sheriff,  Mr.  Hess,  and  have  it  dated 
back  to  December  17,  1910,  so  as  to  cover 
this  particular  time;  that  be  thereupon 
went  with  his  friend  to  the  county  seat, 
some  17  miles  distant,  applied  to  the  sheriff 


for  snch  deputyshlp,  wanting  it  In  writing 
and  dated  back  as  shown,  not  stating  to  the 
sheriff  anything  about  the  row  and  trouble 
of  the  day  before.  The  sheriff  declined  to 
appoint  him,  but  told  him  that  if  he  found 
any  Mexicans  stealing  hogs  or  cattle  to  ar- 
rest them,  and  he  would  protect  him  in 
making  snch  arrests.  Later  in  the  day  Mr. 
Hess,  having  been  telephoned  about  the  row 
of  the  previous  day,  Immediately  wrote  ap- 
pellant, even  countermanding  what  be  had 
told  him  the  day  before,  tliat  be  would  pro- 
tect him  in  making  arrests.  At  no  time  and 
in  no  way  did  Sheriff  Hess  or  his  predeces- 
sor give  appellant  any  authority  wliatever 
to  carry  a  pistol  on  any  occasion,  as  shown 
by  the  testimony  of  this  sheriff  and  ex-sher- 
iff, and  appellant,  too,  on  this  trial. 

Appellant  also  claimed  and  testified  tbat 
various  persons  had,  some  time  before  this 
row  with  Mr.  Crawford,  told  him  (appellant) 
that  Mexicans  in  his  neighborhood  had  made 
some  serious  threats  against  appellant,  not 
stating  what  they  were  and  in  no  way  iden- 
tifying any  Mexican  or  Mexicans.  All  this 
is  shown  to  tiave  occurred  long  jHior  to 
carrying  a  pistol  on  this  occasion.  The  court 
permitted  him  to  testify  to  this,  and  to  prove 
by  other  witnesses  that  they  had  so  beard 
and  told  appellant  prior  to  this  occurrence: 
but  they  all,  as  well  as  appellant,  stated  that 
they  could  not  Identify  any  Mexican  or  Mex- 
icans who  had  made  any  such  threats,  nor 
what  such  threats  were,  nor  the  occasion  for 
them.  Appellant,  'however,  claimed  that 
the  cause  of  such  matters  was  his  activity, 
long  prior  thereto,  in  prosecuting  Mexicans 
for  theft  of  hogs  and  cattle^  As  stated 
above,  neither  appellant  nor  any  of  hia  wit- 
nesses could  tell  what  Mexican  or  Mexicans 
had  made  any  threats,  nor  what  the  threats 
were;  and  none  of  them  attempted  to  show 
tbat  at^ellant  was  in  any  immediate  or  oth- 
er danger,  on  the  occasicm  on  which  he  car- 
ried the  pistol,  from  any  Mexican  or  Mex- 
icans, except  the  general  statement  above. 

'llie  court,  in  a  correct  charge,  submitted 
all  these  questions  to  the  jury  as  favorably. 
If  not  more  so,  to  appellant  as  the  law  au- 
thorized. In  bis  charge  he  required  the  Jury 
to  believe  all  the  necessary  facts  to  show 
appellant's  violation  of  the  law  before  they 
could  find  him  guilty,  and  submitted  to 
them,  in  substance  and  in  effect,  that  if  ap- 
pellant, on  the  occasion  on  which  he  car- 
ried the  pistol,  had  reasonable  grounds  tor- 
fearing  an  unlawful  attack  upon  his  person, 
and  that  the  danger  therefnnn  was  so 
threatening  and  imminent  as  not  to  admit 
of  the  arrest  of  the  person  about  to  make 
such  attack,  to  find  him  not  guilty.  Again, 
that  if  any  of  tbese  threats  were  to  take 
the  life  of  appellant,  and  were  communicat- 
ed to  him  at  and  prior  to  his  carrying  a  pis- 
tol on  this  occasion,  and  that  there  was  dan- 
ger of  such  threats  being  carried  into  exe- 
cution before  he  could  have  the  parties  ar- 
rested, that  be  would  not  be  guilty,  and  t» 
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find  him  not  g^iilty.  And,  In  addition,  gave 
one  of  appellant's  special  cliarges,  as  re- 
quested by  liim,  to  the  effect  that  the  law 
permits  a  person  to  carry  a  pistol  when  his 
life  is  threatened  by  any  person  or  persons, 
or  great  bodily  harm  to  him  was  threatened 
by  any  person  or  persons,  and  that  If  be 
bellered  honestly  that  the  said  threats  would 
be  executed  that  he  had  a  right  to  carry  a 
pistol  to  defend  himself  until  he  had  an  0]> 
portunity  to  have  such  persons  arrested, 
and  his  right  thus  existed  so  long  as  he  was 
not  out  of  danger  from  such  threats ;  and  If 
the  Jury  believed  that  he  was  threatened  by 
parties  unknown  to  blm  be  would  have  a 
perfect  right  to  carry  arms  on  or  about  his 
person  to  protect  himself  until  he  could  have 
them  arrested;  and  if  the  Jury  so  believed, 
or  had  a  reasonable  doubt  on  that  point,  to 
give  him  the  benefit  of  It  and  acquit  him. 

It  is  unnecessary  to  take  up  and  discuss 
separately  any  of  appellant's  claimed  errors. 
We  lutve  made  above  a  correct  statement 
substantially  embracing  the  facts  and  charge 
of  the  court 

The  court,  at  the  instance  of  the  state,  did 
give  one  special  charge  which  should  not 
have  been  given,  to  the  effect  that  if,  on  the 
occasion  in  which  ai^>ellant  carried  this  pis- 
tol, he  had  not  been  called  upon  by  any  of- 
ficer to  assist  In  sui^resslng  an  unlawful 
assembly  or  disturbance,  to  convict  blm. 
The  evidence  may  not  have  called  for  any 
such  charge;  but,  in  view  of  the  evidence 
and  the  other  charges  of  the  court  correct- 
ly submitting  the  questions  to  the  Jury,  no 
other  verdict  than  that  of  guilty  was  au- 
thorized, or  could  have  been  found  properly 
by  the  Jury.  The  lowest  penalty  having  been 
inflicted,  no  injury  occurred  because  of  the 
court's  giving  this  charge. 

We  have  considered  all  of  appellant's 
claimed  errors,  and  find  that  none  of  them 
would  Justify  this  court  to  reverse  tills  case. 

The  Judgment  is  afiSrmed. 


TATE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1912.) 

CBonNAi.   Law    (|  1131*)  —  Appial  — Dis- 

lUSSAI.. 

Where  defendant,  after  appealing  from  a 
emviction  and  filing  the  transcript,  escapes 
fnia  custody,  the  appeal  will  be  dismissed. 

[Bd.  Note. — For  other  cases,  see  Criminal 
taw.  Cent  Dig.  H  2971-2979,  2985;  Dec.  Dig. 
1 1131.*] 

Appeal  from  District  Court,  Smith  Coun- 
ts; B.  W.  BUnpson,  Judge. 

Tom  Tate  was  convicted  of  murder  in  the 
first  degree,  and  he  appeals.    Dismissed. 

N.  A.  Gentry  and  J.  S.  McUwalne,  both  of 
Tyia,  for  appellant  W.  W.  Sanders,  Dlst 
Atty.,  at  Gilmer,  and  a  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  case  was  appeal- 
ed from  a  conviction  for  murder  In  the  first 
degree,  with  the  death  penalty  assessed. 
Since  filing  the  transcript  or  record  In  this 
court  appellant  has  escaped  from  custody. 
Satisfactory  proof  Is  made  to  api)ear  by  the 
affidavits  of  the  officer  having  him  in  charge. 

On  account  of  said  escape,  the  appeal  here- 
in is  dismissed. 


SERSION  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 

Ckiuinai.  Law   ({  1097*)— AffeaI/— Affirm- 

ANCB— NeCESSITT   OF   BlLLS   OF  EXCEPTION— 

Statement  of  Facts. 

Where  the  motion  for  a  new  trial  raised 
questions  which  could  only  be  considered  In 
connection  with  bills  of  exception  or  state- 
ment of  facts,  the  conviction  must  fie  affirmed 
in  the  absence  of  such  instruments. 

lEd.  Note. — For  other  cases,  see  Criminal 
I,aw,  Cent  Dig.  H  2S62,  2864,  2926,  2934, 
20.38,  2989,  2»1,  2942,  2947;  Dec.  Dig.  S 
1097.*] 

Appeal  from  District  0)urt,  Grayson  Coun- 
ty ;  J.  M.  Pearson,  Judge. 

Marie  Serslon  was  convicted  of  theft  from 
the  person,  and  she  appeals.    Affirmed. 

C  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PREINDERGAST,  J.  The  appellant  was 
convicted  of  the  offense  of  theft  from  the  per- 
son, and  her  punishment  fixed  at  three  years 
in  the  penitentiary.  There  is  no  statement  of 
facts  nor  bill  of  exception.  There  is  no  ques- 
tion raised  or  attempted  to  be  raised  by  the 
motion  for  new  trial  which  we  can  consider 
without  a  statement  of  facts. 

Therefore  the  Judgment  is  affirmed. 


KINCAID  V.  STATE. 
(Court  of  Crimmai  Appeals  of  Texas.     Nov. 
27,  1912.) 

Criminal   Law    (|   1097*)— Appeai/— State- 
ment OF  Facts— Q0KSTIONS  Revjbwable. 
Questions  presented  in  the  iQOtion  for  new 

trial  are   not  reviewable,  where   there   is  no 

statement  of  facts  in  the  record. 
IBd.   Note.— For   other   cases,    see    Criminal 

Law,  Cent  Dig.  H  2862,  2864.  2926,  2934,  2938, 

2939,  2941,  2942,  2947;   Dec  Dig.  {  1097.* J 

Appeal  from  Bed  River  County  Court; 
George  Morrison,  Judge. 

Sam  Klncald  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

a  E.  Lane,  Asst  Atty.  Gen.,  tor  the  State. 

HARPER,  J.  Under  an  Indictment  charg- 
ing him  with  violating  the  local  option  law  ap- 
pellant was  tried  and  convicted.  No  statement 
of  facts  accompany  the  record,  and  under 
such  circumstances  we  are  unable  to  review 
any  question  presented  in  the  motion  for  new 
trial. 

The  Judgment  Is  affirmed. 
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WILLIAMS  V.  STATE. 
(Coart  of  Criminal  Appeals  of  Texas.     Not. 

27,  1912.) 
Criuinai.  Law  (|  1007*)— Appeai^— Rktubai 
OF  Instructions — Record — Review. 

Where  there  is  no  statement  of  facts  in 
the  record,  refusal  of  a  requested  charge  is 
not  reviewable;  and  the  presumption  is  that 
the  court,  in  submitting  the  offense  charged, 
properly  submitted  tlie  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I§  2862,  2864,  2926,  2934, 
2938.  2939,  2941,  2942,  2947 ;  Dec.Dig.  { 1097.*  j 

Appeal  from  Harrison  County  Conrt;  Geo. 
L.  Huffman,  Judge. 

Roy  Williams  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

O.  E.  Lane,  Asst  Atty.  Oen.,  for  tbe  State. 

HARPER,  J.  Appellant  was '  prosecuted 
under  an  Information  and  complaint  charg- 
ing bim  with  unlawfully  carrying  a  pistol, 
and  his  punishment  assessed  at  eight  months' 
confinement  in  jail. 

There  are  neither  a  statement  of  facts  nor 
any  bill  of  exceptions  accompanying  the  rec- 
ord. The  information  charges  an  ofFense, 
and  the  charge  of  the  court  submits  this  of- 
fense to  the  Jury.  A  number  of  special 
charges  were  requested,  but  in  the  absence 
of  a  statement  of  facts  we  are  unable  to  say 
whether  or  not  they  should  have  been  given; 
the  presumption  being  that  the  court  proper- 
ly submitted  the  case  to  the  jury. 

Tbe  Judgment  is  affirmed. 


BELLBW  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

27,  1912.) 

1.  BuBOLABT     (J    41*)  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  support  a  conviction  of 
burglary. 

[Kd.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  H  94-108,  109;   Dec.  Dig.  |  41.*] 

2.  CBiMiNAt  Law    (|  956*)— New  Tkial  — 
Grounds. 

Where  the  record  did  not  show  the  affi- 
davit of  accused,  or  of  a  witness,  that  the  lat- 
ter would  testi^  as  claimed  by  accused  in  his 
motion  for  new  trial,  and  accused,  trying  the 
case  without  the  assistance  of  an  attorney,  did 
not  account  for  his  failure  to  have  the  witness 
80  testify  at  the  trial,  otherwise  than  by  the 
unsworn  statement  in  the  motion  that  he  did 
not  know  how  to  bring  out  his  defense,  a  new 
trial  was  properly  denied,  in  the  absence  of 
any  showing  why  he  was  not  represented  on 
the  trial  by  an  attorney. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2373-2391;  Dec.  Dig.  i 
956.*] 

Appeal  from  District  Court,  Briscoe  Coun- 
ty; R.  C  Joiner,  Special  Judge. 

Halleck  Bellew,  alias  Blue  Boy,  was  con- 
victed of  burglary,  and  he  appeals.    Affirmed. 

J.  E.  Daniel,  of  Silverton,  for  appellant. 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  Stata 


PRE:ndERGAST,  j.  Tbe  appellant  wa» 
Indicted,  convicted,  and  gly&i  tbe  lowest 
penalty  for  nighttime  burglary  of  a  store  be- 
longing to  one  Fawcett 

It  seems  he  had  no  attorney  to  represent 
him  on  the  trial  of  the  case  in  the  court  be- 
low until  after  his  conviction.  Why  this  was 
is  not  disclosed  by  the  record.  It  does  not 
show  that  he  requested  or  desired  an  attor- 
nesy  to  be  appointed  by  the  court  to  repre- 
sent him  on  the  trial  After  bis  conviction 
It  seems  he  succeeded  In  procuring  attorneys 
to  ffle  a  motion  for  new  trial  for  him.  The 
attorneys  who  filed  this  motion  are  different 
from  his  attorn^  who  now  represoits  him  . 
on  this  appeal.  The  motion  for  new  trial 
sets  up  only  three  grounds:  First,  that  the 
paragraph  of  the  court's  charge  on  tbe  law 
of  accomplice  Is  error,  in  that  it  authorized 
bis  conviction  If  the  testimony  tended  to 
prove  the  commission  of  an  offense  and  his 
connection  therewith;  second,  because  the 
evidence  is  insufficient  to  show  he  had  any 
knowledge  that  an  offense  was  about  to  be 
committed  on  the  night  of  the  burglary,  or 
that  one  had  been  committed  until  some  time 
thereafter,  and  was  not  told  by  any  of  the 
guilty  parties  that  an  offense  had  l>een  or 
was  about  to  be  committed,  and  it  does  not 
show  that  he  participated  in  the  commission 
of  the  offense ;  third,  that  he  was  not  repre- 
sented by  counsel,  and  did  not  know  how  to 
bring  out  bis  defense,  and  he  now  tenders 
proof  from  the  accomplice  Tal  Watkins  that 
he  knew  nothing  whatever  about  the  com- 
mission of  the  offense,  and  that  said  Watkins 
would  have  so  testified  if  he  had  been  asked 
to  do  so.  The  record  shows  that  said  Wat- 
kins testified  on  tbe  trial.  The  conrt  spe- 
cifically charged  that  be  was  an  accomplice. 
The  charge  is  in  almost  literal  compliance 
with  that  In  tbe  case  of  Tucker  v.  State,  fiS 
Tex.  Cr.  R.  271,  124  S.  W.  904,  which  was 
specifically  held  correct  In  that  case.  We 
thing  tbe  charge  of  the  court  on  tbe  subject 
is  not  fatally  defective  as  claimed  by  ap- 
pellant, and  is  In  substantial  compliance  with 
the  statute  and  the  decisions  on  the  sabject 

[1]  The  evidence  is  not  very  strong.  The 
case  seems,  for  some  reason,  not  to  have  been 
fully  developed.  We  have  gone  "over  It  sev- 
eral times  carefully,  and  in  our  opinion  it 
was  sufficient  to  Justify  the  verdict,  and  this 
court  would  not  be  Justified  In  holding  other- 
wise. It  sufficiently  shows  that  on  the  night 
charged  tbe  storehouse  of  said  Fawcett  was 
burglarized,  and  several  pairs  of  gloves  stol- 
en out  if  it  by  the  burglars  at  the  time: 
that  tbe  house  was  by  force  actually  ento:^ 
by  said  Watkins  and  Dave  Miller,  they  taking 
the  gloves  out  of  the  house  at  the  time,  and  im- 
mediately taking  them  and  patting  them  in 
appellant's  boggy.  He  (appellant)  had  driv- 
en with  these  two  persons  up  <dose  to  the 
back  of  this  store,  and  waited  there  In  bis 
buggy  until  they  went,  broke  into  the  store, 
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stole  from  and  brougbt  and  put  In  his  buggy 
the  stolen  gloves ;  that  those  two  persons  then 
got  in  the  buggy  with  him,  and  he  drove 
away  from  the  store  and  the  little  town ;  that 
other  boys  on  horseback,  with  whom  these 
three  persons  had  been  more  or  less  dur- 
ing that  night,  also  rode  off  following  the 
buggy;  that,  when  they  got  about  half  a 
mile  from  the  town,  they  all  stopped,  one  of 
the  party  took  the  gloves  out  of  the  buggy, 
distributed  to  each  of  them,  including  appel- 
lant, one  pair  thereof,  and  that  one  of  them 
then  took  all  the  remainder  of  the  gloves, 
and  hid  them  in  the  trunk  of  one  of  the 
boys  along  with  them  that  night.  The  next 
day,  when  the  offense  was  bdng  tnvestigat- 
ed,  he  took  the  gloves  out  of  this  trunk  and 
bid  them  under  cotttm  seed  hulls  in  a  feed 
pen,  where  they  were  afterwards,  together 
with  those  gloves  that  had  been  distributed 
to  the  various  parties.  Including  appellant, 
recovered.  The  owner  of  the  store  and  his 
wife  both  testlfled  that  the  property  which 
was  taken  out  of  thdr  store  was  without 
their  knowledge  and  consent,  and  they  spedfl- 
cally  testified  ttiat  they  did  not  give  the  ap- 
pellant or  either  of  the  persons  who  ac- 
tually entered  the  house  permission  or  au- 
thority to  do  so.  The  evidence  further  shows 
that  for  some  time  that  night  prior  to  the 
actual  burglary  several  other  boys  besides 
appellant  and  his  two  companions  who  went 
around  back  and  forth  and  away  with  him 
in  his  buggy  were  back  and  forth  over  the 
town  to  a  church,  some  of  them  going  in,  oth- 
ers not,  but,  upon  the  whole,  the  evidence 
sufficiently  shows  that  appellant's  immediate 
companions  during  all  this  time  were  the  two 
persons  who  were  shown  to  Iiave  gone  with 
htm  In  his  buggy  to  the  back  of  the  bur- 
glarized store  and  remained  therein  until 
they  committed  the  burglary  and  the  theft, 
and  brought  the  goods  back  and  placed  them 
In  his  buggy,  and  immediately,  upon  their 
doing  BO,  the  three  in  the  buggy  drove  off 
together,  and  stayed  together  until  after  the 
distribution  of  the  gloves  as  shown  above. 
This  is  also  shown  to  have  occurred  on  a 
bright  moonlight  night,  and  we  take  It  the 
Jury  was  Justified  In  concluding  that  he  saw 
and  knew  all  that  was  done  and  being  done, 
and  was  a  party  thereto  at  the  time  of  the 
burglary  and  theft  and  distribution  of  the 
stolen  goods.  The  evidence  was  further  suf- 
ficient to  Justify  the  Jury  to  believe  and  find 
that  the  gloves  that  were  distributed,  and  the 
pair  that  appellant  himself  received  and  got, 
were  identified  by  the  Fawcetts  as  the  goods 
that  were  stolen  out  of  their  house  the  night 
of  the  burglary. 

[2]  The  record  shows  that  said  accomplice, 
Tal  Watkins,  was  the  first  witness  Intro- 
duced by  the  state.  Of  course,  appellant  was 
present,  and  heard  his  testimony.  He  had 
the  right  to  cross-examine  him  if  he  so  de- 
sired.   It  seems  he  did  cross-examine  anoth- 


er witness,  and  that  he  himself  Introduced 
still  another  In  his  own  behalf  after  the 
state  had  rested.  Nowhere  in  the  record  is 
It  shown  or  attempted  to  be  shown  by  either 
the  affidavit  of  the  appellant,  or  of  said  wit- 
ness Watklns,  that  he  would  have  testified  as 
(^imed  by  appellant  In  his  motion  for  new 
trial,  and  he  In  no  way  accounts  for  his  fail- 
ure to  have  him  so  testify.  If  he  would,  oth- 
erwise than  the  unsworn  statement  in  the 
motion,  that  he  was  not  represented  by 
counsel,  and  did  not  know  how  to  bring 
out  his  defense. 

In  our  opinion  no  reversible  error  Is  shown, 
and  the  Judgment  will  be  affirmed. 


STAHA  T.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 

27,  1912.) 

LaBOXNT    (I   32*)— PBOSEOTJnOir— OWNEBSHIP 
— OOSTODT. 

Although  the  keeper  of  an  automobile  gar- 
age had  the  care  of  a  machine  which  was  left 
there  when  not  in  use  by  the  owner,  his  care 
or  custody  of  the  machine  did  not  constitnte 
ownersliip  for  the  purpose  of  the  allegatioD 
of  ownership  and  taking  without  consent  in  a 
prosecutien  for  theft  of  a  part  of  a  machine. 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  H  81-02,  99;    Dec.  Dig.  |  32.*] 

Appeal  from  Lavaca  County  Court;  P.  H. 
Green,  Judge. 

Vail  Staha  was  convicted  of  theft,  and  he 
appeals.    AflHimed. 

C.  B.  Lane,  Aaat  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft;  bis  punishment  being  assessed 
at  a  fine  of  |6  and  20  days'  Imprisonment  in 
the  county  Jail. 

There  are  two  theories  in  the  case,  one 
showing  criminality,  and  the  other  showing 
innocent  possession  of  the  property  appel- 
lant was  charged  with  taking.  We  deem  it 
unnecessary  to  go  Into  the  statement  of 
facts  to  collate  the  evidence  pro  and  con 
on  this  question. 

It  Is  contended  that  the  evidence  does  not 
support  the  alI^;ation  in  the  Information 
that  Ragsdale  was  the  owner  of  the  prop- 
erty. The  property  taken  was  a  generator 
from  an  automobile.  It  was  in-  the  garage 
belonging  to  a  man  whose  name  was  Drozd, 
and  appellaiit  had  an  automobile  In  the 
same  garage,  which  seems  to  have  been  In  a 
bad  condition,  and  was  sold  to  him  as  a 
worn-out  veldde.  It  did  not  have  a  gen- 
erator. Appellant  went  in  the  garage  at 
night  after  Ills  auto,  which  he  had  a  right 
to  do,  and  hauled  It  out  When  In  there  he 
says  he  picked  up  the  generator  lying  on 
the  ground,  thinking  it  belonged  to  his  ma- 
chine. The  evidence  for  the  state,  on  the 
contrary.  Is  tliat  It  belonged  to  Bagsdale's 
machine  and  was  lying  over  on  his  ma- 
chine, and  not  where  appellant  claimed  it 
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was.  There  It  testimony  also  tbat  appellant 
sold  the  generator  to  another  party.  Drozd 
was  in  charge  of  the  garage,  and  it  belonged 
to  him,  and  the  Ragsdale  machine  was  In 
this  garage.  It  seems  that  when  Ragsdale 
was  not  nsing  the  machine  he  kept  it  there. 
The  contention  is  that  this  made  Drozd  the 
owner  of  it,  having  care,  custody,  and  con- 
trol. We  do  not  believe  this  position  Is 
sound  under  the  authorities.  Mere  custody 
as  this  was  does  not  constitute  that  charac- 
ter of  control,  care,  and  management  that 
constitutes  ownership  or  authorizes  the  al- 
legation of  ownership  for  want  of  consent, 
etc.  See  Branch's  CMm.  Laws  of  Texas,  S 
785.  Mere  custody  is  not  possession.  Thom- 
as V.  State,  1  Tex.  App.  289;  Oarllng  v. 
State,  2  Tex.  App.  44;  Bailey  t.  State,  18 
Tex.  App.  426;  Clark  v.  State,  23  Tex.  App. 
614,  6  S.  W.  178;  Hawkins  v.  State,  20  S. 
W.  830;  Graves  v.  State,  42  S.  W.  300; 
WllUs  y.  State,  44  S.  W.  826;  Odell  v. 
State,  44  Tex.  Cr.  R.  310,  70  S.  W.  964; 
Byrd  v.  State,  49  Tex.  Cr.  B.  279,  93  8.  W. 
114;  King  v.  State,  100  S.  W.  387;  Bryan 
V.  State,  54  Tex.  Cr.  R.  59,  111  S.  W.  1035 ; 
Russell  y.  State,  55  Tex.  Cr.  R.  330,  116  S. 
W.  573. 

The  most  that  can  be  said,  we  think,  of 
the  possession  of  the  owner  of  the  garage, 
was  that  he  was  the  custodian  of  the  ma- 
chine; that  he  in  no  sense  had  any  care, 
control,  or  management  of  K  such  as  to 
constitute  blm  the  owner  of  It  in  law  in 
theft  cases.  Neither  be  nor  Mr.  Ragsdale 
testified  to  any  such  ownership.  It  seems 
from  Ragsdale's  testimony  that  when  he 
was  not  using  the  machine  he  kept  it  in 
this  garage  as  protection  against  the  weath- 
er, etc.  There  is  no  fact  indicating  that  he 
ever  turned  over  this  machine  to  be  handled, 
used,  and  controlled  by  the  owner  of  the 
garage.  It  was  Just  there  on  account  of  the 
convenience  and  protection  of  it  for  Mr. 
Ragsdale,  the  owner. 

We  are  of  opinion  there  is  no  such  error 
in  this  record  as  requires  a  reversal  of  the 
Judgment  Therefore  it  is  ordered  to  be 
affirmed. 


FISHER  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1912.) 

Assault  and  Batteey  (|  56*)  —  "Assault 
WITH  Deadly  Weapon"— what  Consti- 
tutes. 

In  a  prosecution  for  assault,  where  the 
weapon  used  was  not  a  deadly  one  In  itself,  the 
question  whether  the  assault  was  one  with  a 
deadly  weapon  depends  on  its  use;  and  an  as- 
sault with  an  ordinary  saw  was  not  an  "assault 
with  a  deadly  weapon,"  where  the  injuries  in- 
flicted were  very  sttght 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  iS  80,  81;  Dec.  Dig.  | 
56.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  540.] 


Appeal  from  Collin  County  Court;  H.  h. 
Davis,  Judge. 

R.  C.  Fisher  was  convicted  of  aggravated 
assault  and  battery,  and  he  appeals.  Re- 
versed and  remanded. 

F.  E.  Wilcox  and  W.  B.  Abemathy,  both 
of  McKinney,  for  appellant  0.  B.  taae, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  AppeUant  was  con- 
victed of  aggravated  assault  and  battery; 
his  punishment  being  assessed  at  a  fine  of  $50. 

The  record  is  rather  extensive  in  detailing 
the  facts;  but  It  discloses,  in  substance, 
that  appellant  had  made  a  purchase  of  some 
hogs  and  carried  them  to  the  depot  for  the 
purpose  of  shipping  them.  The  alleged  as- 
saulted party  was  J.  D.  Killough,  the  deiwt 
agent  Appellant  approached  him  with  ref- 
erence to  obtaining  transportation  for  hla 
hogs.  Killough  was  somewhat  discourteous, 
and  appellant  went  away.  Later  the  same 
evening  appellant  returned,  and  Killough  did 
not  give  him  any  satisfaction  about  the 
matter,  and  some  hot  words  ensued.  Appel- 
lant claims  that  Killough  went  to  the  drawer 
in  the  agent's  office  to  get  a  pistol,  and  did. 
In  fact  set  the  pistol,  and  he  (appellant)  left 
The  state's  evidence  denies  that  Killough  got 
the  pistol,  but  states  that  he  went  to  the 
drawer  and  pulled  it  out  hut  did  not  secure 
a  pistol.  The  matter  went  on  in  this  way 
from  Monday  until  Wednesday,  when  ap- 
pellant went  to  the  stock  pens  at  the  depot 
and  began  preparations  to  ship  hla  hogs. 
At  the  time  Killough  came  upon  him.  or 
went  to  where  he  was,  appellant  was  sawing 
some  planks  about  the,  pens,  with  a  view 
of  making  a  chute  by  which  he  could  get 
his  hogs  Into  a  car.  Killough  came  upon  him 
and  began  to  upbraid  him  about  sawing  the 
lumber.  Appellant  and  Killough  both  tes- 
tified in  the  case.  Their  statements  are  at 
variance.  Killough  says  he  did  not  know 
that  appellant  was  at  the  pen  at  the  time 
he  went  there  to  look  after  his  cow  and 
calf,  which  were  also  about  the  pen,  but  he 
came  upon  appellant  sawing  the  planks  witb 
which  the  pen  was  made  and  upbraided  him 
for  it  and  appellant  after  some  wordy  al- 
tercation, struck  him  on  the  head  with  a 
handsaw  which  he  was  using.  He  denied 
taking  hold  of  appellant  Appellant's  conten- 
tion is — and  he  sustains  it  with  evidence 
of  his  own  and  that  of  another  witness — 
that  he  was  preparing  a  chute  by  which  to 
convey  his  hogs  Into  a  car,  when  Killough 
left  the  depot  and  came  down  and  raised 
trouble  with  him,  and  as  he  approached  him 
he  caught  him  (appellant)  by  the  throat  or 
collar  with  hU  left  hand,  running  hla  right 
hand  in  his  pocket;  whereupon  he  struck 
back  and  hit  Killough,  and  the  blow  fell 
upon  Killough's  head.  He  claims  he  only 
struck  twice.  The  evidence  is  in  conflict, 
however,  at  this  point  as  to  whether  there 
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were  two  or  three  licks  etmck.  When-  the 
combat  ended,  Klllough  bad  a  cut  on  bis 
head  something  like  five  Inches  long,  a  scalp 
wound,  the  bones  not  being  In  any  way  In- 
jured or  hurt;  also  had  a  wound  on  his  left 
band  and  a  slight  one  on  his  right  arm.  The 
doctor  says  the  wound  on  the  right  arm 
amounted  to  nothing.  The  other  wounds 
were  not  serious.  The  physician.  Dr.  Math- 
ers, who  attended  Klllongb,  stated  that  be 
was  up  in  a  couple  of  days  and  about  his 
business.  The  saw  appellant  was  using  saw- 
ing plank  was  what  is  termed  by  the  wit- 
ness an  ordinary  No.  8  saw.  There  is  some 
evidence  going  to  show  that  one  lick  from 
the  saw  produced  the  wound  on  the  bead 
and  the  one  on  the  left  hand.  There  is  also 
evidence  showing  that  the  teeth  or  that  part 
of  the  saw  used  in  sawing  was  the  part  of 
tbe  instrument  that  came  in  contact  with 
Klllough's  head  and  hand. 

There  were  two  counts  in  tbe  lndlctm«it 
The  court  submitted  that  which  charged  the 
assault  was  committed  with  a  deadly  weapon. 
Under  the  authorities,  with  the  proof  In 
this  record,  this  saw  did  not  constitute  a 
deadly  weapon.  Where  a  weapon  is  not  a 
deadly  one  per  se,  that  it  would  depend  upon 
its  use,  etc.,  as  to  whether  it  was  a  deadly 
weapon  or  not.  The  wounds  were  not  se- 
rious, and  there  is  no  evidence  from  any 
witness  that  the  saw  was  a  deadly  weapon; 
and  it  is  not  a  deadly  weapon  per  se.  For 
collation  of  authorities  sustaining  this  con- 
tention, see  Branch's  Crtm.  Law,  |  82.  Many 
cases  are  collated  by  Mr.  Branch,  and  we 
deem  it  unnecessary  to  recite  them  in  tbe 
opinion. 

Tbe  Judgmoit  Is  reversed,  and  the  cause 
Is  remanded. 


YARBROUOH  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 

1.  CnnaNAi.  Law  (|  S52*)— Evideicob— Cn- 

cmcsTAmTAi.  Evidence. 

To  support  a  conviction  on  circumBtontiBl 
evidence,  each  fact  necessary  to  establish  guilt 
must  be  proven,  and  the  facts  and  circum- 
stances must  not  only  be  consistent  with  guilt 
but  inconsistent  with  any  other  reasonable  hy- 
pothesis. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1257, 1269-1262;  Dec.  Dig. 
I  552.*] 

2.  LaSOKTT  (f  56*)— BVIDEWCB— SUOTTCIBNOT. 

In  a  prosecntion  for  theft,  evidence  keM 
insufficient' to  support  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Die.  H  162,  164,  165.  167-169;  Dec. 
Dig.  I  6K*] 

8.  CBimwAi,  Law  (|  652*)— Evidence— Sus- 

PICIOITS   ClItOTTMBTAHCES. 

Suspicions  circumstances  alone  are  not 
sufficient  upon  wUch  to  base  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  "Dig.  {{  1267,  1259-1262;  Dec.  Dig. 
f  552.»] 


Appeal  from  District  Court,  Camp  -Coun- 
ty;   R.  W.  Simpson,  Judge. 

Wilson  Yarbrough  was  convicted  «f  theft, 
and  be  appeals.    Reversed  and  remanded. 

King  &  Bngledow,  of  Pittsburg,  for  appel- 
lant. C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

• 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  theft,  and  his  punishment 
assessed  at  two  years'  confinement  In-  the 
penitentiary. 

[1]  There  is  but  one  serious  qnestion  In 
tbe  case — the  sufficiency  of  the  evidence.  It 
is  a  case  of  circumstantial  evidence,  and  tbe 
rule  of  law  is  in  that  character  of  case  each 
fact  necessary  to  establish  guilt  must  be 
proven,  and  the  facts  and  circumstances  not 
only  consistent  with  his  guilt  but  inconsist- 
ent with  any  other  reasonable  hypothesis. 

[2]  In  this  case  the  facts  show  that  Will 
Thomas  had  his  money  stolen.  He  went  into 
a  tailor  shop,  pulled  out  his  purse,  and  laid 
it  on  the  counter.  He  and  his  cousin  and 
the  proprietor  went  to  the  rear  of  the  store. 
While  In  the  rear  department,  appellant  en- 
tered the  store,  passed  by  tbe  counter  on 
which  the  purse  had  been  placed,  and  sub- 
sequently went  out  of  the  store.  Another 
man  also  entered  the  store  and  passed  the 
counter  where  the  money  had  been  laid 
down.  All  the  witnesses  describe  this  man 
as  a  stranger,  no  witness  knowing  his  name ; 
but  the  state's  witnesses  allplace  him  in  the 
store  as  weU  as  defendant's.  Thus  an  op- 
portunity was  ofTered  for  either  appellant  or 
tbe  stranger  to  take  the  purse.  When  its 
loss  was  discovered,  both  appellant  and  the 
stranger  were  searched ;  but  the  money  and 
purse  were  not  found,  and  had  not  been 
found  when  this  case  was  tried.  Appellant's 
cousin,  who 'also  bad  an  opportunity  to  take 
the  purse,  was  not  searched,  as  he  was  not 
suspicloned.  This  cousin  testified  on  the 
trial  and  says  be  did  not  get  the  money ;  ap- 
pellant also  testified  and  swears  he  did  not 
get  the  money.  But  the  stranger  who  en- 
tered the  store  building  is  not  located  and 
does  not  testify.  Applying  tbe  "rule  of  ex- 
clusion," does  the  evidence  meet  tbe  require- 
ment of  the  law?  It  is  true  appellant  had 
ample  opportunity  to  take  the  purse  and 
money,  but  so  did  the  stranger  and  the  cous- 
in of  appellant  Many  suspicious  circum- 
stances are  also  introduced  in  evidence,  show- 
ing that  appellant  lied  about  tiis  where- 
abouts from  the  time  be  entered  tbe  store 
until  he  was  seai^ebed;  but  be  was  in  no 
way  connected  with  the  money  and  tbe  purse 
further  than  to  show  he  had  an  oi^rtunlty 
to  take  it  as  did  tbe  others.  We  think,  to 
render  sufficient  the  evidence  in  the  absence 
of  finding  any  stolen  property,'  in  a  case  de- 
pending entirely  on  circumstances,  it  would 
have  been  necessary  to  show  that  api>ellant, 
and  appellant  alone,  was  in  such  Juxtaposi- 
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tion  to  the  property  as  that  he,  and  be  alone, 
conld  have  stolen  It,  or  positiTely  to  have 
shown  the  others  did  not  do  so. 

[3]  Suspicious  circumstances  alone  are  not 
sufficient  upon  which  to  base  a  conviction. 
The  drcnmstances  must  unerringly  point  out 
the  defendant  as  the  guilty  person,  when 
circumstantial  evidence  is  relied  on.  Brooks 
V.  State,  56  Tex.  Cr.  H.  613,  120  S.  W.  878 ; 
Johnson  v.  State,  52  Tex.  Or.  R.  510,  lOT  S. 
W.  845;  Green  v.  State,  59  Tex.  Cr.  R.  6, 
127  S.  W.  540;  Hogan  v.  State,  18  Tex.  App. 
319;   section  206,  Branch's  Criminal  Law. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


PUGH  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 

1.  HoincioE  (I  254*)— Second-Deobke  Mur- 
der—Evi  DKNCE. 

Evidence  held  to  snstain  a  conviction  of 
murder  hi  the  second  degree. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  533-638;    Dec.  Dig.  |  254.*] 

2.  CwKiNAL  Law   (|  1090*)  —  Motion   to 
Strike  Tbbtuiony— Bill  of  Exceptions. 

Denial  of  a  motion  to  strike  out  all  the 
testimony  adduced  down  to  the  close  of  the 
state's  case  could  not  be  reviewed,  in  the  ab- 
sence of  a  bill  of  exceptions  reserved  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  11  2658,  2789,  2803-2827,  2927, 
2928,  2948,  3204;    Dec.  Dig.  |  1090.*] 

3.  Cbiminal    Law    (|    666*)— Receptioh   of 
Evidence — ■Witnesses— Dutt  to  Caix. 

Where  defendant  relied  on  certain  eyewit- 
nesses to  prove  that  he  acted  in  self-defense  in 
killing  deceased,  the  state  was  not  required  to 
introduce  and  vouch  for  such  testimony,  but  it 
was  proper  for  the  court  to  call  the  witeesses, 
and  tender  ttiem  both  to  the  state  and  to  de- 
fendant. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1567-1675,  11577-1579;  Dec. 
Dig.  I  666.*] 

4.  Criminai.  Law  (|  829*)— iNBTBtrcxioNB— 
Request  to  Charge— I  nstbuctionb  GmcN. 

It  is  not  error  to  refuse  requested  charge, 
the  substance  of  which  is  covered  by  instruc- 
tions given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;   Dec.  Dig.  |  829.*] 

5.  Criminal  Law  (i  785*)— Trial — iNSTBtro- 

TIONS — IMPEACHIHO  TESTIMONY. 

Where  the  state  in  cross-examining  several 
witaesses  asked  them  if  they  had  not  testified 
Erectly  on  a  former  trial,  but  did  not  follow 
up  the  evidence  by  offering  any  testimony  to 
impeach  them,  the  court  was  not  required  to 
charge  that  such  testimony  could  only  be  con- 
sidered as  bearing  on  the  credibility  of  wit- 
nesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  K  1774,  1776-1781, 1889-1894; 
Dec.  Dig.  {  785.*] 

Aroeal  from  District  Court,  Houston  Coun- 
ty;  B.  H.  Gardner,  Judge. 

John  Pugh  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Affirmed. 


3.  W.  Madden  and  O.  11  SOlls,  botti  of 
Crockett,  for  appellant  O.  B.  Lane^  Asst. 
Atty.  Gen.,  tor  the  State. 

HARPER,  J.  Aivellant  was  Indicted, 
diarged  with  murder,  and  convicted -of  mur- 
der in  the  second  degree,  and  his  punish- 
ment assessed  at  five  years'  confinement  in 
the  Btote  penitentiary.  In  anp^anf  a  first, 
second,  tliird,  fourth,  fifth,  sixth,  twenty-first, 
twenty-second,  and  twenty-third  assignmento 
of  error  is  presented  the  question  of  the  sufll- 
dency  of  the  evidence  to  sustain  the  ver- 
dict, in  some  of  them  it  being  alleged  tliat 
the  evidence  is  insufficient  to  snstoin  the 
verdict,  and  In  others  that  the  verdict  Is 
contrary  to  the  law  as  given  in  charge  to 
the  jury.  '  Appellant  groups  them  In  his  brief, 
and  we  do  so,  for,  If  either  presoit  grounds 
of  reversal,  the  whole  case  must  fall. 

[1]  That  am>ellant  killed  the  deceased  is 
not  denied,  but  It  is  earnestly  insisted  that 
the  killing  was  done  under  such  circum- 
stances that  he  was  justifiable  as  a  matter 
of  law.  It  appears  that  deceased  was  a  con- 
stable of  a  precinct  In  Houston  county,  and 
had  detected  appellant,  witli  otliers,  gam- 
bling, and  reported  them.  On  this  occasion 
appellant  refused  to  submit  to  arrest  Later, 
when  tried,  appellant  had  a  fight  with  the 
deputy  sheriff  about  his  fine.  Between  the 
time  of  appellant's  detection  In  the  gambling 
game  and  this  killing  appellant  was  heard 
to  remark  that  he  had  two  sliells  in  his  gun, 
one  for  deceased  and  the  other  for  the  deputy 
sheritr.  On  the  day  of  the  killing  aK>ellant 
used  very  abusive  language,  and  made  threats 
about  what  be  was  going  to  do  to  deceased. 
Tills,  of  course,  is  ail  from  the  state's  evi- 
dence, and  the  truth  of  which  was  passed  on 
by  the  jury,  and  we  mention  It  solely  on  the 
ground  of  whether  or  not  the  testimony  was 
sufficient  to  sustain  the  verdict,  and  whether 
the  verdict  was  contrary  to  the  charge  of  the 
court 

After  maldng  these  threats,  it  is  shown  by 
John  Bobbitt  that  he  was  present  at  the 
time  of  the  shooting,  and  he  says:  "This 
shooting  was  done  in  Jake  Gregg's  store- 
house in  Weeches,  Houston  county,  Tex.  I 
don't  know  what  time  of  day  it  was,  but  It 
was  late  in  the  evening,  after  the  noon  hoar 
and  before  dark.  I  do  not  know  what  caus- 
ed the  trouble,  and  the  first  I  do  know- 
about  it  I  was  sitting  on  a  counter  in  Jake 
Gregg's  storehouse,  and  I  heard  Jim  Bobbitt, 
my  brother,  tell  Luther  Shaw  to  turn  Ilim 
aloose,  and  I  looked  up  that  way,  and  John 
Pugh  was  coming  down  the  aisle,  and  I  start- 
ed up  there  to  where  Jim  Bobbitt  was,  and 
I  passed  John  Pugh,  and  John  Pugh  wmt  in 
behind  the  counter,  and  I  tak&i  hold  of  Jim, 
and  me  and  him  started  on  to  the  front  door, 
and  just  as  we  got  a  little  passed  the  counter 
I  heard  a  gun  cock,  and  I  looked  l>adr  thaf 
way,  and  seen  the  gun  coming  up  over  the 
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counter  In  that  position,  and  I  Jnst  spoke 
to  Jim  and  said,  'Jim,  look,  out,'  or  'Look 
tbere,'  or  something  to  that  effect,  and  Jim 
kind  o'  turned  his  head  that  way,  and,  as  he 
did  so  the  gun  come  on  up,  and,  as  it  did,  I 
thought  he  was  going  to  shoot  hhn,  and  I 
turned  my  head  away  and  made  a  step,  but 
he  didn't  shoot  him,  and  I  turned  bade,  and, 
as  I  turned  back^  the  gun  shot  and  Jim  was 
falling." 

Harvey  Smith  testified:  "He  [John  Bob- 
bitt]  wasn't  standing  when  I  saw  him,  and 
he  wasn't  sitting  either.  He  was  walking 
right  behind  Jim  Bobbltt,  going  towards  the 
front  door.  I  reckon  they  had  passed  what 
you  would  call  the  middle  of  the  house;  and 
they  were  going  towards  the  front  door. 
Both  of  them  were  facing  me,  and  I  was  on 
the  Inside  of  the  door.  They  were  coming, 
facing  me,  both  of  them.  Jim  Bobbltt  was 
ahead  and  John  Bobbltt  was  behind.  They 
were  on  the  left-hand  side  of  the  house  as 
you  went  in  at  thfe  front  door,  coming  up  the 
aisle  next  to  the  counter  on  the  left-hand 
side  of  the  house  as  you  go  in  the  front  door. 
Then  Jim  Bobbltt  was  killed.  John  Bobbltt 
was  right  behind  Jim  Bobbltt.  Jim  Bobbltt 
was  kind  o'  facing  the  door  when  he  was 
shot,  but  he  looked  around  towards  the  gun 
Just  as  he  was  shot.  I  saw  him  when  he 
looked  around.  I  saw  the  gun  when  it  fired. 
I  don't  know  Just  how  far  he  was  from  the 
gun,  but  I  would  guess  two  or  three  feet 
I  don't  know  how  far  be  was  from  the  front 
door,  but  he  was  something  about  12  feet, 
I  suppose."  If  the  Jury  believed  the  theory 
of  the  state,  based  on  the  testimony  of  these 
two  witnesses  and  other  facts  and  circum- 
stances in  the  case,  appellant  was  not  Jus- 
tifiable in  the  shooting,  and  the  testimony 
would  amply  support  the  verdict  of  the  Jury. 

The  state  Introduced  in  its  original  testi- 
mony only  John  Bobbltt  as  to  the  facts  and 
circumstances  at  the  time  of  and  immediate- 
ly preceding  the  killing.  When  the  state  rest- 
ed, the  defendant  filed  a  motion  asking  that 
the  state  be  required  to  introduce  all  the 
eyewitnesses  to  the  transaction.  This  motion 
was  by  the  court  overruled,  and  of  this  rul- 
ing of  the  court  appellant  complains  in  his 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth  assignments 
of  error.  Under  the  common  law,  as  the 
defendant  could  not  introduce  any  testimony, 
a  rule  of  law  was  sanctioned  where  by  motion 
filed  the  defendant  could  require  the  state  to 
introduce  all  eyewitnesses  to  the  transaction. 
In  this  state  there  has  never  been  any  rea- 
son for  such  rule,  and  It  has  never  prevailed. 
When  the  state  has  closed  its  testimony,  a 
defendant  can  Introduce  such  testimony  as 
be  desires,  and  such  of  the  eyewitnesses  as 
the  state  does  not  Introduce  he  can  call  if 
he  desires  to  do  so. 

In  his  sixteenth,  seventeenth,  and  eigh- 
teenth assignments  of  error  appellant  com- 
plains of  the  action  of  the  court  In  overrul- 


ing Ills  motion  to  strike  out  all  the  testimony 
adduced  down  to  the  time  the  state  closed  its 
case. 

[2]  If  such  motion  was  made,  no  bill  of  ex- 
ceptions was  reserved  to  the  action  of  the 
court  in  refusing  to  do  so,  consequently  the 
matter  Is  not  presented  in  a  way  we  can  re- 
view it  However,  if  it  was  properly  pre- 
sented, under  article  698  of  the  Code  of 
Criminal  Procedure,  this  court  has  held  that 
the  trial  court  has  a  wide  discretion  in  the 
order  of  admitting  testimony. 

[3]  The  testimony  of  the  other  eyewit- 
nesses was  relied  on  by  appellant  to  prove 
that  he  acted  in  self-defense,  and  it  would 
not  have  been  proper  for  the  court  to  have 
required  the  state  to  introduce  this  testimony 
and  vouch  for  It  The  court  in  this  Instance 
stated  to  appellant  he  would  not  require 
the  state  to  place  the  witnesses  on  the  stand, 
but,  if  it  was  desired,  the  court  would  place 
the  eyewitnesses  on  the  stand,  thus. relieving 
the  defendant  of  the  burden  of  vouching  for 
them,  and  the  court  did  place  Shaw  on  the 
stand,  and  tendered  him  to  both  the  state 
and  defendant,  and  this  witness  did  testify, 
being  rigidly  examined  both  by  the  state  and 
defendant  The  court  in  so  doing  evinced 
a  spirit  of  fairness,  and  his  action  is  not 
subject  to  criticism  in  this  respect  Api)el- 
lant  dtles  us  to  the  cases  of  Hunnicutt  v. 
State,  20  Tex.  App.  634,  and  Thompson  v. 
State,  30  Tex.  App.  325,  17  S.  W.  448.  In 
the  Thompson  Cbse  it  was  held  that,  if  the 
state  undertook  to  make  its  case  wholly  by 
circumstantial  evidence,  it  would  be  proper 
to  require  the  state  to  introduce  some  of  the 
eyewitnesses.  In  this  case  the  state  did  not 
rely  wholly  on  circumstantial  evidence,  and 
did  introduce  one  eyewitness,  and  the  way  he 
detailed  events  at  the  time  of  the  killing  is 
wholly  at  variance  with  the  testimony  of 
the  other  eyewitnesses,  and  yet  the  Jury 
seems  to  have  accepted  his  version.  In  the 
Hunnicutt  Case  Judge  White  is  expressing 
his  Individual  opinion  and  so  states,  and  was 
not  speaking  for  the  court  and  the  views 
thus  expressed  never  became  the  law  of  this 
state;  the  reason  for  the  contrary  rule  being 
well  expressed  by  Presiding  Judge  Davidson 
in  the  case  of  Reyons  v.  State,  33  Tex.  Or. 
B.  144,  25  S.  W.  786,  47  Am.  St  Bep.  26. 
See,  also,  McCandless  v.  State,  42  Tex.  Or. 
R.  655,  62  S.  W.  746;  Mayes  v.  State,  33  Tex. 
Cr.  B.  33,  24  S.  W.  421;  KIdweU  v.  State, 
35  Tex.  Or.  R.  264,  33  S.  W.  342;  Darter  v. 
State,  39  Tex.  Cr.  R.  40,  44  S.  W.  850; 
Wheells  T.  State,  23  Tex.  App.  245,  6  S.  W. 
224. 

If  the  evidence  6ffered  on  behalf  of  appel- 
lant had  been  believed  by  the  Jury,  It  would 
have  presented  a  case  of  self-defense.  How- 
ever, the  court  in  his  charge  presets  that 
question  to  the  Jury  very  favorably  to  de- 
fendant and,  in  addition  thereto,  gave  at 
appellant's  instance  the  two  following  q;)ecial 
charges: 
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"Ton  are  Instrncted  tbat  If  you  believe 
from  the  evidence  In  tbls  case  that  the  de- 
fendant and  tbe  deceased,  Jim  Bobbltt,  had 
settled  their  troubles  and  differences  by  mu- 
tual agreement  before  the  said  Bobbltt  was 
shot,  and  that  the  defendant  bad  irat  bis 
gun  away  In  pursuance  of  said  agreement, 
believing  In,  and  acting  upon,  the  good  faith 
of  the  said  Bobbltt  In  making  the  said  agree- 
ment and  that  thereafter  the  said  Bobbltt 
violated  his  said  agreement,  and  brought  on 
further  trouble  between  himself  and  the  de- 
fendant by  attacking  the  defendant  and  chal- 
lenging him  to  further  trouble  by  telling  him 
to  'get  his  gun,'  and  that  he  pursued  the  de- 
fendant to  where  the  defendant  had  put  his 
gun,  with  his  pistol  In  his  hand,  and  that 
the  defendant  then  shot  the  said  Bobbltt 
under  the  belief  that  the  said  Bobbltt  in- 
tended to  kill  him,  or  Inflict  upon  him  serious 
bodily  Injury,  then  and  In  that  case  you  will 
find  the  defendant  not  guilty.  And  in  deter- 
mining this  question  you  will  pass  on  the 
same  from  the  standpoint  of  the  defendant 
as  the  appearance  of  danger  may  have  rea- 
sonably appeared  to  him  at  the  time  of  the 
shooting,  although  you  may  believe  there 
was  no  real  danger  of  such  injury. 

"You  are  instructed  that  if  you  believe 
from  the  evidence  in  this  case  that  at  the 
time  of  the  killing  the  deceased  was  the  ag- 
gressor, and  that  he  brought  on  the  trouble 
between  himself  and  the  defendant  In  the 
house  where  he  was  killed,  and  conducted 
himself  in  such  way  as  to  lead  the  defendant 
to  believe  that  he  meant  to  kill  the  defend- 
ant, or  to  Inflict  upon  him  serious  bodily  in- 
jury, and  that,  under  such  belief,  the  defend- 
ant shot  and  killed  the  deceased,  then  and 
in  that  case  you  will  find  the  defendant  not 
guilty,  and  you  will  so  find  whether  you  be- 
lieve there  was  any  real  danger  or  not,  and 
whether  any  previous  agreement  to  settle 
tbelr  troubles  was  made  or  not,  and  wheth- 
er yon  believe  the  defendant  had  previously 
threatened  the  life  of  the  deceased  or  not" 

Thus  in  two  special  charges  the  court  di- 
rected the  attention  of  the  Jury  to  the  real 
issue  In  the  case  as  made  by  the  testimony 
offered  In  behalf  of  defendant  If,  as  the 
state's  witnesses  testify,  deceased  was  walk- 
ing away  from  appellant  at  the  time  he  was 
shot  defendant  was  not  Justified  in  killing 
him.  On  the  other  hand,  the  defendant's  wit- 
nesses would  have  deceased  raising  the  trou- 
ble at  this  particular  time  and  pursuing  ap- 
pellant and  these  charges  tell  the  Jury,  if 
they  found  these  facts  to  be  true,  or  had 
reasonable  doubt  thereof,  .to  acquit  him. 

[4]  There  was  no  error  in  refusing  special 
charge  No.  3,  as  It  was  covered  In  special 
charges  Nos.  1  and  2,  given  at  appellant's 
Instance.  There  was  no  evidence  calling  for 
or  upon  which  to  base  special  charge  No.  4. 
The  court  had  told  the  Jury,  if  deceased  was 
advancing  on  appellant  with  a  pistol,  to  ac- 
quit him,  and  this  was  the  theory  of  appel- 


lant on  the  trial,  and  there  was  no  reason  to 
Instruct  the  Jury  whether  or  not  deceased 
was  acting  in  bis  official  capacity. 

[{]  In  cross-examining  several  witnesses 
the  state's  attorney  asked  them  if  they  had 
not  testified  differently  on  a  former  trial  in 
this  case,  apparently  laying  a  predicate  to 
Impeach  them,  but  did  not  follow  It  up  by  of- 
fering any  testimony  to  impeach  them.  Ap- 
pellant complains  that  the  court  in  his  charge 
failed  to  limit  the  purposes  for  which  such 
questions  were  asked,  and  testimony  would 
have  been  admissible.  As  no  testimony  was 
offered,  we  fail  to  see  the  necessity  for  the 
court  to  charge  thereon.  Where  certain  tes- 
timony was  admitted  for  impeaching  pur- 
poses, the  court  instructed  the  Jury:  "KJer- 
taln  witnesses  for  the  state  have  been  pa*- 
mitted  to  testify  that  certain  witnesses  for 
the  defendant  made  certain  statements  at 
times  and  places  other  than  on  this  trial. 
Now,  you  are  Instructed  tbat  such  testimony 
cannot  be  considered  by  you  as  proof  of  any 
fact  against  defendant,  but  same  has  been 
admitted  in  evidence  on  the  issue  as  to  the 
credibility  of  said  witnesses  for  the  defense 
and  the  weight  to  be  given  their  evidence, 
respectively,  and  cannot  be  considered  for 
any  other  purpose,"  It  is  thus  seen  that  the 
court  fully  instructed  the  Jury  when  any 
testimony  was  admitted. 

The  appellant  earnestly  insists  that  the 
verdict  is  contrary  to  the  law  as  given  in 
charge  by  the  court;  that  If  the  evidence 
did  not  conclualvdy  show  be  acted  in  self- 
defense,  then  the  evidence  would  show  no 
higher  degree  of  offense  than  manslaughter. 
It  appears  that  deceased  was  an  officer,  and 
as  such  officer  Iiad  detected  appellant  gam- 
bling, and  appellant  was  compelled  to  pay  a 
fine.  This  angered  him,  and  on  several  occa- 
sions thereafter  he  had  used  very  abusive 
language  in  regard  to  deceased,  and  at  all 
times  carried  a  shotgun,  saying  he  had  as 
much  right  to  carry  It  as  the  officers  did  a 
plstoL  It  is  nowhere  suggested  or  shown 
that  the  officer  nurtured  any  animosity  to- 
wards appellant  but  the  animosity  was  whol- 
ly on  bis  side.  On  the  day  of  the  killing 
appellant  had  become  unruly  on  the  baseball 
ground,  and,  when  requested  to  desist  aaed 
very  offensive  language,  and  threatened  to 
take  the  lit'e  of  deceased.  From  his  stand- 
point later  when  the  officer  went  In  the 
store  and  asked  him  if  he  had  his  gun,  and 
he  answered,  "No,"  the  officer  telling  him  to 
get  it  he  made  for  his  gun,  and  shot  the  of- 
ficer. He  exhibited  a  disposition  and  willing- 
ness to  enter  Into  a  deadly  combat  The  tes- 
timony offered  by  him  would  suggest  mutual 
combat  If  his  theory  is  true^  it  Is  remark- 
able that  the  officer  followed  him,  firing  no 
shot,  and  under  such  circumstances  we  can 
readily  see  how  the  Jury  accepted  the  state's 
theory  of  the  homicide — that  when  the  trou- 
ble arose  and  appellant  made  for  his  gun, 
deceased  and  bis  brother,  Instead  of  follow- 
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lug  defendant,  started  ont  of  tbe  store,  and 
deceased  was  killed  when  tbere  was  no  ne- 
cessity or   apparent  necessity  viewed  from 
any  standpoint 
Tbe  Judgment  Is  affirmed. 


BROOKS  V.  STATB. 

(Court  of  Criminal   Appeals  of  Texas.     Nov. 

27,  1912.) 

1.  LaBCENT  ({  55*) — ^PBOSECUTIOS— EVIDKNCT 
— SXJTFICIENCT. 

In  a  prosecution  for  theft  from  tbe  per- 
son, evidence  held  sufficient  to  support  tbe  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  162,  164,  165,  167-169;  Dec.  Dig. 
f55.»] 

2.  Labcewt    (J   71*)— Tbiai^Inbtbuotioks— 
AppucABiUTr  TO  Evidence. 

In  a  prosecution  for  theft  from  the  per- 
son, where  accused  claimed  that  he  had  talcen 
a  watch  from  the  prosecuting  witness  to  compel 
him  to  reimburse  him  for  whisky  which  the 
prosecuting  witness  had  destroyed,  a  charge 
that  if  accused  took  the  watch  with  the  knowl- 
edge of  the  prosecuting  witness  or  took  it 
merely  to  bold  until  he  was  paid  for  the  whis- 
ky, or  if  the  Jnry  bad  reasonable  doubt  on  ei- 
ther of  these  issues,  the  verdict  should  be  not 
guilty  sufficiently  submitted  accused's  conten- 
tion. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  H  191-194;   Dec.  Dig.  I  71.*] 

Appeal  from  District  Court,  Anderson 
County ;  B.  H.  Gardner,  Judge. 

George  Brooks  was  convicted  of  theft  from 
the  person,  and  he  appeals.    Affirmed. 

J.  E.  Rose,  of  Palestine,  for  appellant  O. 
E.  Lane,  Asst  Atty.  G«n.,  for  the  Statfe 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person;  his  ponlsfament 
being  assessed  at  three  years'  confinement  in 
the  penitentiary. 

[1]  l^e  main  contention  Is  that  the  evi- 
dence does  not  sustain  the  conviction.  Brief- 
ly stated,  the  statement  of  facts  discloses 
that  the  alleged  injured  party,  Robinson, 
had  gone  from  his  home  In  Houston  coun- 
ty, 16  miles  dlstaOt,  to  the  town  of  Pales- 
tine, and  there  became  Intoxicated.  Dur- 
ing the  evening,  or  rather  at  night,  while  in 
this  intoxicated  condition,  he  was  In  a  sa- 
loon. There  were  negroes  in  there,  and 
among  them  a  negro  who  worked  on  Robin- 
son's place,  and  who  had  accompanied  him 
to  Palestine.  Tbere  was  also  another  negro 
In  there  named  Brooks  (appellant  In  this 
case).  Boblnson,  following  the  usual  custom 
of  intoxicated  men,  was  graierously  treating 
those  who  drink,  among  them  appellant  and 
one  or  more  other  negroes.  Apt>ellant  bought 
a  bottle  of  whisky  and  had  ofTered  to  treat 
Boblnson,  inasmuch  as  the  barkeeper  had 
refused  to  let  appellant  drink  because  he 
bad  reached  the  limit,  whereupon  appellant 
offered,  perhaps  at  tbe  request  of  Robinson, 
to  open  his  bottle  of  whisky  and  give  Rob- 


inson a  drink  of  it  Appellant  declined  to 
do  so  in  the  saloon  proper  because  It  would 
Interfere  with  the  business  of  the  saloon,  and 
invited  Robinson  into  a  rear  room  to  take  a 
drink.  Robinson  accompanied  him.  The 
bottle  was  opened,  Robinson  took  a  drink, 
and  let  it  drop  on  the  floor,  breaking  it 
Appellant  insisted  that  Robinson  should  buy 
him  another  Iwttle,  which  Robinson  agreed 
to  do.  He  went  to  the  bar,  and  Robinson 
ordered  the  barkeeper  to  let  appellant  have 
a  bottle  of  whisky.  There  arose  a  discus- 
sion about  the  price  of  it;  appellant  claim- 
ing he  had  paid  |1.25  for  the  broken  bottle, 
and  Robinson  did  not  think  he  had  paid  but 
|1.  While  discussing  the  matter,  tbe  negro 
friend  of  Robinson,  whom  he  brought  with 
him  from  his  farm,  reminded  Robinson  of 
the  fact  that  it  was  about  traintlme,  and 
asked  him  to  give  him  the  money  so  he 
might  purchase  tidcets.  Robinson  put  his 
hand  in  his  pocket  to  get  the  money  and  did 
get  it,  and  gave  it  to  his  negro  friend  to 
purchase  tickets.  He  then  missed  his  watch, 
and  stated  that  somebody  had  gotten  his 
watch,  and  tried  to  ascertain  what  had  be- 
come of  it  His  testimony  Indicates  that 
the  watch  was  taken  before  he  and  appellant 
returned  from  the  rear  room  into  the  bar. 
After  missing  the  watch  he  turned  to  Will 
Fisher,  his  negro  friend  he  brought  with 
him  from  the  farm,  and  asked  him  if  he 
bad '  his  watch,  and  he  said,  "No,  sir ;  I 
haven't  got  it,"  and  he  then  turned  to  the 
crowd  and  said,  "Have  aqy  of  you  all  got 
my  watch,"  and  all  of  them  said  "No."  Ap- 
pellant was  in  that  crowd.  This  was  im- 
mediately after  returning  into  the  bar  from 
the  rear  room  where  he  had  taken  a  drink 
Robinson  went  away  to  hunt  an  officer,  and 
finally  informed  the  officers  that  his  watch 
had  been  taken.  Appellant  followed  along 
after  Robinson,  and,  when  he  reached  the 
officers  shortly  after  Robinson  did,  one  of 
the  officers  asked  him  if  he  knew  anything 
about  the  watch,  and  he  replied  that  he  did 
not  The  officer  then  asked  appellant  if  he 
got  the  watch,  and  he  said  "No."'  -  He  then 
asked  him  if  he  Icnew  who  did  get  it  and 
he  said  he  did  not  but  he  knew  Robinson 
had  the  watch  in  the  saloon,  and  about  that 
time  another  negro  came  up  and  motioned 
to  the  officer,  and  he  went  to  where  he  was, 
and  he  told  the  officer  that  he  believed 
George  (appellant)  got  the  watch;  that  he 
had  gone  back  in  the  rear  end  of  the  sa- 
loon with  Mr.  Robinson.  The  officer  then 
walked  back  and  began  questioning  appel- 
lant and  about  that  time  Mr.  Reagan  walk- 
ed up,  but  Robinson  had  then  gone  back  to 
the  saloon.  The  officers  began  searching  the 
parties,  and  among  others  they  searched  ap- 
pellant and  found  the  watch  on  his  person. 
Officer  Dublin  testified  in  this  connection 
that:  "Mr.  Reagan  searched  him  on  one  side 
and  I  searched  him  on  the  other,  and  I  run 
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my  liand  in  hla  pocket  and  pulled  tbe  watch 
out,  and  I  asked  him  whose  was  It,  and  be 
said,  'That  Is  it;  I  was  Just  fixing  to  take 
it  back  to  him' ;  and  so  I  took  him  and  lock- 
ed him  up  and  gare  the  watch  to  Mr.  Rob- 
inson." The  account  given  by  appellant  at 
the  time  as  to  his  possession  of  the  watch 
and  why  he  took  it  is  thus  reported  in  the 
statement  of  facts:  "Yes,  sir;  after  I  tak- 
en it  out  of  his  pocket  he  said  that  he  was 
keeping  it  to  make  the  fellow  pay  him  for 
a  quart  of  whisky."  Appellant's  theory  of 
the  matter,  after  stating  that  he  and  Robin- 
son had  been  back  In  the  saloon  and  had 
taken  a  drink  out  of  his  bottle  of  whisky, 
and  broke  it,  and  the  trouble  arising  after- 
wards as  to  the  value  of  the  bottle  of  whis- 
ky, was,  speaking  of  Robinson:  "He  asked 
me  what  kind  was  it,  and  I  told  him  that 
it  fras  Cascade  and  that  it  cost  $1.26,  and 
he  said,  'Aw,  away  with  Cascade,'  just  that 
way,  and  I  said,  'You  won't  pay  for  it?* 
and  he  said,  'Aw,  that  Is  all  right,'  and  I 
said,  'What  Ume  have  you  got?'  and  he 
pulled  bis  watch  out  and  said,  'It  is  a  lit- 
tle after  eight,'  or  something  like  that,  and 
I  said,  'All  right,  let  me  see,'  and  he  hand- 
ed me  the  watdi  and  I  said,  'I  will  keep 
tills  until  you  replace  my  whisky;  when  you 
replace  my  whisky  I  will  replace  your 
watch,'  and  he  said,  'Give  me  that  watch,' 
and  I  said,  'No,  I  will  replace  your  watch 
when  you  replace  my  whisky,'  and  be  said, 
'That  watch  cost  $25,'  and  I  said.  That  isn't 
anything  if  it  cost  $125;  my  whisky  cost 
$1.26,  and  if  you  will  replace  it  I  will  re- 
place your  watdii,  and,  if  not,  I  will  know 
the  reason  why,'  and  that  was  all  he  said 
to  me  right  there."  He  then  narrates  a  con- 
versation that  occurred  between  himself  and 
Will  Fisher,  the  other  negro  mentioned  as 
being  Robinson's  hired  man.  Appellant's  the- 
ory was  introduced  by  his  own  testimony 
and  his  statement  to  the  officers  at  the  time 
they  took  the  watch  from  him,  and  the  two 
accounts  are  substantially  the  same. 

We  are  of  opinion,  so  far  as  the  facts  are 
concerned,  that  the  jury  was  authorized  to 
take  the  view  of  it  they  did  and  find  appel- 
lant guilty  of  theft  from  the  person.  Rob- 
inson says  that  appellant  got  the  watch  with- 
out his  knowledge  or  consent ;  he  was  drink- 
ing, and  indicates  appellant  got  the  watch  in 
the  rear  room  while  they  were  taking  a 
drink  of  whisky.  Appellant's  theory  of  it 
was  be  got  It,  as  he  stated,  by  inducing  Rob- 
inson to  hand  it  to  him,  and  then  holding 
it  in  order  to  make  Robinson  replace  the 
broken  bottle  of  whisky.  If  Robinson  and 
the  officers  are  correct  in  their  statements, 
then  appellant  took  the  watch  from  Robin- 
son privately  and  surreptitiously  without  his 
knowledge,  and  when  the  officers  asked  him 
about  it  denied  having  it  several  times,  al- 
though Immediately  afterwards  It  was  found 
upon  bis  person.    Be  then  said  he  took  it 


in  order  to  force  Robinson  to  pay  for  tbe 
broken  bottle  of  whisky.  Now  these  two 
theories  were  submitted  to  the  Jury  by  the 
court  in  his  charge.  The  Jury  was  author- 
ized to  find  the  evidence  for  the  state  cor- 
rect and  truthful. 

[2]  There  is  another  contention  to  the  ef- 
fect that  the  court  failed  to  charge  appel- 
lant's theory  of  the  case  as  made  by  his  ex- 
planation. The  court  thus  charged  the  Jury 
in  tills  respect:  "If  defendant  took  the 
watch  from  the  band  of  said  Robinson  with 
the  knowledge  of  said  Robinson,  or  if  de- 
fendant took  it  merely  for  the  purpose  of 
holding  It  till  he  was  paid  for  tbe  quart  of 
whisky  that  had  been  broken,  or  if  yon  have 
a  reasonable  doubt  on  either  of  these  issues, 
you  will  return  a  verdict  of  not  guilty."  We 
are  of  opinion  this  does  submit  appellant's 
side  of-  the  case  fully  and  in  accord  with  his 
testimony  and  bis  explanation  both.  We 
have  commended  heretofore  this  mannu'  of 
charging  a  Jury  with  reference  to  explana- 
tion of  stolen  property  instead  of  giving  the 
lengthier  charge  with  reference  to  reasona- 
ble doubt  and  the  consideration  of  that  and 
all  other  phases,  etc.  The  diarge  given  by 
the  trial  Judge  herein  is  simple,  straight,  un- 
equivocal, and  intelligible.  We  do  not  be- 
lieve any  jury  could  possibly  misunderstand 
this  charge,  and,  if  they  believed  the  tes- 
timony and  the  theory  of  appellant  that  lie 
got  the  watch  from  Robinson  as  indicated 
in  bis  testimony  and  In  his  explanation,  they 
would  have  acquitted  under  this  d^rge. 
They  were  plainly  told  that  if  he  got  the 
watch  from  Robinson  with  bis  knowledge, 
or  if  he  took  it  merely  for  the  purpose  of 
holding  it  until  he  was  paid  for  the  quart 
of  whisky  that  had  been  broken,  he  would 
not  be  guilty  under  the  charge  of  stealing 
from  the  person  of  Robinson,  and  that  the 
Jury  should  acquit  him. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 


SCOTT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1912.) 

1.  iNTOXICATina  LiQUOBB  (|  146*)— Offekses 
— SAtB. 

Where  the  state's  witness  gave  defendant 
60  cents  to  get  some  whisky,  and  when  defend- 
ant returned  with  alcohol  refused  to  taJce  it,  but 
afterwards  followed  defendant  and  took  tne  al- 
cohol from  him  without  his  consent,  there  was 
no  sale ;  but  if  he  took  it  in  payment  of  tbe  60 
cents,  with  defendant's  consent,  it  would  be  a 
sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicatinc 
Liquors,  Cent  Dig.  U  159,  160,  163;  Dec  Die. 
i  146.*] 

2.  INTOXIOATIITO  LiQUOBS  ({  238*>--Pb0BBCU- 

TioN — ^Instbuctioits— Issue  of  Saix. 

Where  the  evidence,  in  a  prosecution  for 
the  sale  of  liquor,  was  that  the  state's  witness 
gave  defendant  50  cents  to  buy  whisky,  and  on 
defendant's  return  with  alcohol  refused  it,  and 
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then  followed  defandant  and  took  it  from  him, 
and  vaa  oonflictiitg  as  to  whetlier  defendant 
consented  to  the  taking,  the  failure  to  submit 
the  qaestion  of  defendant's  consent  was  rever- 
sible  error. 

(Ed.  Note. — For  other  cases,  see  IntozicatinK 
^nora,  Cent  Die.  H  324-330;    Dec.  Di<.  I 

Apjfeal  from  Red  Blver  County  Court; 
George  Morrison,  Jndge. 

Jim  Scott  was  conyicted  of  yiolating  the 
local  option  law,  and  he  appeals.  Reversed 
mnd  remanded. 

O.  BL  liane,  Asst.  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law;  bis 
punishment  being  assessed  at  a  fine  of  $25 
and  20  days'  Imprlsonmoit  In  the  county 
Jaa 

T^  evidence  for  the  state  discloses,  throngh 
the  witness  Baker,  about  as  follows:  On  the 
morning  of  February  20,  1911,  appellant  ap- 
proached the  witness,  where  he  was  work- 
ing In  the  store  for  George  McCulIocb  in 
ClarksviUe,  Tex.,  and  asked  witness  to  let 
him  have  60  cents.  Witness  repUed,  "What 
would  that  be  to  me?"  and  appellant  an- 
swered, "Well,  let  me  have  the  BO  cents," 
to  which  witness  again  replied,  "What  will 
that  be  to  me?*  Appellant  then  replied  that 
he  was  going  to  get  some  whisky,  and  that 
be  would  let  witness  have  some  of  it  for  the 
50  cents.  Witness  then  let  appellant  have 
the  60  cents.  Appellant  took  It  and  went 
away,  and  later  during  the  day,  about  12 
o'clock  noon,  appellant  came  back  with  a 
quart  bottle  half  full  of  alcohol.  Witness 
examined  it  and  knew  it  was  alcohoL  Wit- 
ness tbea  told  appellant  that  he  wanted 
whisky.  Appellant  told  the  witness  he  had 
no  whisky ;  that  the  alcohol  was  all  he  had ; 
and  that  witness  could  have  it  if  he  wanted 
it.  Witness  asked  appellant  for  his  50  cents. 
Appellant  replied  that  he  did  not  have  60 
cents,  but  that  witness  could  have  the  al- 
cohol in  place  of  the  60  cents  if  he  wanted 
it.  Witness  then  told  appellant  to  go  ahead, 
and  that  he  would  see  appellant  later.  Ap- 
pellant then  went  off  down  the  street  and 
Into  a  negro  pool  hall.  Witness  further  tes- 
tiHed  that  he  saw  those  negroes  were  going 
to  get  all  of  defendant's  alcohol,  and  that 
be  (witness)  would  get  nothing  for  his  50 
cents;  that  be  immediately  followed  appel- 
lant and  found  him  in  a  little  store  in  the 
rear  of  the  negro  pool  hall,  in  company  with 
some  other  negroes;  that  be  walked  up  to 
defendant  and  took  the  bottle  of  alcohol  out 
ot  defendant's  pocket;  that  the  defendant 
made  no  resistance,  but  stood  still  ''and 
grinned;  that  one  of  the  negroes,  Arnett 
Jones,  grabbed  for  the  alcohol  and  tried  to 
take  it  away  from  witness,  and  witness  and 
Jones  had  a  scuffle  over  the  alcohol,  but 
witness  finally  got  away  with  it  and  carried 
it  to  Mr.  McCiilloch's  bam,  and  during  that 


evening  and  night  witness  drank  all  of  It 
On  cross-examination  he  stated  the  fticts 
above  are  true;  tlmt -there  was  no  under- 
standing between  witness  and  defendant  that 
the  defendant  should  bring  bim  back  any  par- 
ticular quantity  of  whisky;  that  defendant 
bad  never  iwld  witness  back  the  60  cents; 
that  witness  did  not  expect  him  to  do  so. 

The  state  next  introduced  Bud  Totten, 
who  testified  that  he  did  not  see  Henry  Ba- 
ker get  any  liquor  from  the  defendant  and 
knew  notUng  about  the  transaction.  The 
state  here  closed  its  case,  except  to  prove 
that  local  option  was  in  effect 

Arnett  Jones  was  then  introduced  by  the 
defendant  who  stated  that  on  the  morning 
of  February  20,  1911,  be  was  In  the  negro 
pool  hall  at  ClarksviUe,  In  company  with 
some  other  negroes,  and  that  this  negro 
(the  defendant)  came  in  and  gave  witness 
Arnett  a  pint  t>ottle  full  of  alcohol,  and  that 
witness  and  the  other  negroes  drank  it ;  that 
there  were  present,  besides  himself,  Ben 
Johnson,  Babe  Johnson,  and  the  defendant; 
that  while  they  were  aU  In  the  pool  ball  the 
negro  Henry  Baiter  ran  In  from  the  front 
of  the  house  and  grabbed  a  quart  bottle, 
which  was  about  half  full  of  alcohol,  out  of 
defendant's  pocket;  that  be  (witness)  also 
grabbed  at  it  but  Baker's  hold  on  the  bottle 
was  the  best  and  he  got  away  with  It  and 
ran  out  of  the  back  door,  and  witness  did 
not  see  any  more  of  Baker  that  day;  that 
he  heard  nothing  said  about  any  sale  of 
liquor  by  the  witness  Baker  and  the  defend- 
ant; and  that  be  saw  no  money  imiss  be- 
tween them. 

Ben  and  Babe  Johnson  testified  as  did 
Arnett  Jones,  except  Ben  Johnson  testified, 
in  addition,  tliat  defendant  made  a  grab  for 
the  bottle  ot  alcohol  while  Jones  and  Baker 
were  scuffling  over  it 

Appellant  took  the  stand  in  his  own  behalf, 
and  testified  that  it  was  not  true  that  on 
February  20,  1911,  the  date  set  out  in  the 
information  and  stated  by  Baker,  that  he 
got  50  cents  from  Baker  and  told  him  that 
later  on  in  the  day  he  would  bring  him  back 
some  whisky  for  it;  that  Baker's  whole  tes- 
timony in  Uiis  respect  is  false;  'that  on  the 
day  mentioned  he  was  in  the  pool  hall  with 
Arnett  Jones,  Ben  Johnson,  and  Babe  John- 
son, and  that  he  had  a  quart  bottle,  about 
one-half  full  of  alcohol,  in  bis  overcoat  pock- 
et and  while  be  was  in  there  Henry  Baker 
ran  in  from  the  front  door,  and  back  to 
where  he  and  the  other  negroes  were  stand- 
ing, and  grabbed  the  alcohol  out  of  his  pock- 
et and  at  about  the  same  time  Arnett  Jones 
grabbed  at  it  and  tbat  be  (defendant)  also 
grabbed  at  it,  and  tbat  there  was  a  short 
scuffle  over  it,  but  Henry  Baker's  hold  on 
it  was  the  best,  and  he  got  away  with  it 
and  ran  out  of  the  back  door.  He  also  tes- 
tified: That  about  6  o'clock  that  afternoon, 
while  defendant  was  going  to  the  passenger 
train  to  meet  bis  boss,  who  was  coming  In 
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on  the  train.  Baker  stepped  out  and  went  to 
a  trash  barrel  in  front  of  Mr.  McCullodt's 
store  and  got  the  bottle  of  alcohol  out  of 
the  trash  barrel,  where  It  was  hidden,  and 
returned  it  to  him,  and  said:  "Here  is  your 
alcohol.  I  have  kept  It  for  you  to  keep  tliem 
niggers  from  drinking  it  all  up  from  you." 
It  was  still  in  the  bottle,  and  looked  like 
none  of  it  "had  been  drunk  up."  Ttiat  if 
any  of  it  bad  been  taken  from  the  bottle 
from  the  time  Baker  got  away  from  him 
(defendant),  until  he  returned  it,  it  was  very 
Uttle.  He  further  testified  that  be  did  not 
sell  any  alcohol  to  Henry  Baker,  or  to  any 
one  else,  and  that  be  had  never  at  any  time 
sold  any  liquor  to  any  one,  and  that  this  Is 
the  first  time  be  had  ever  been  accused  of 
so  doing. 

While  tbere  are  some  very  decided  con- 
tradictions in  the  testimony,  we  may  take 
the  state's  evidence  to  the  exclusion  of  ap- 
pellant's testimony;  and  we  are  of  opinion 
that  the  state  has  not  proved  a  sale.  Bak- 
er's testimony  excludes-  such  transaction. 
Take  It  in  its  strongest  light,  he  let  appel- 
lant have  50  cents  with  the  understanding 
he  was  to  get  that  amount  of  whisky  in  re- 
turn. Appellant  brought  htm  some  alcohol, 
which  he  declined  to  have,  and  appellant  went 
away,  taking  the  alcohol  with  him.  That 
Baker  subsequently  went  to  the  pool  hall 
where  the  negroes  were  and  took  the  alcohol 
but  of  appellant's  pocket  does  not  constitute 
«.  sale.  Baker  does  not  intimate  that  appel- 
lant let  him  have  the  alcohol  on  bis  visit 
to  the  pool  hall;  bnt  the  testimony  express- 
ly excludes  that  idea.  Baker  tesUfies  that 
hfr^  hfi.i  a  scuffle  with  Jones  over  it,  who 
tried,  to  take  it  away  from  Urn ;  and  it  is 
also  shown  appellant  tried  to  get  it  after 
Baker  grabbed  it  and  started  away  with  it 
This  testimony  excludes  the  idea  of  a  sale. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

HARPEiB,  J.  [1, 2]  I  agree  to  the  reversal 
of  this  caae,  but  not  on  the  ground  on  which 
it  is  placed.  The  question  of  whether  or  not 
the  defendant  consented  to  the  taking  of  the 
alcohol  should  have  been  submitted  to  the 
jury,  and  on  this  issue  charges  Nos.  1  or  2 
requested  should  have  been  given.  Of  course, 
if  defendant  did  not  consent  to  prosecuting 
witness  taking  the  alcohol.  It  would  not  be 
a.  sale ;  but  if,  after  tendering  it  in  payment 
of  the  60  cents,  and  prosecuting  witness  re- 
fusing it,  prosecuting  witness  subsequently 
changed  his  mind,  as  be  says  he  did,  and 
decided  to  take  the  alcohol,  and  he  did  take 
it  in  payment  of  the  60  cents,  with  the  knowl- 
edge and  consent  of  defendant,  it  would  be 
a  sale;  and  I  agree  to  the  reversal  of  this 
case  solely  on  the  ground  that  this  issue 
was  not  submitted,  after  the  court  was  re- 
quested so  to  do. 

PRENDERGAST,  J.,  concurs. 


HARBISON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 

1.  Obstbuctino  Justice  (|  9»)  —  Bbibino 
Witness— Elements   of   Offense— Pbinci- 

PAI.. 

•*■  party  ia  not  gailty  of  bribery  as  prin- 
cipal, because  be  pays  a  witness  in  a  criminal 
case  to  take  hli  daaghter,  who  is  also  a  witness, 
awajr  from  the  county. 

[Ed.  Note. — For  other  cases,  see  Obstructing 
Justice,  Cent.  Dig.  {  18;   Dec  Dig.  g  9.*] 

2.  Obstbuctino  Justice  (|  11*) — iNnicTMENT 
— SurnciENCY. 

Where  the  indictment  for  bribing  a  witness 
to  avoid  process  of  the  court,  in  a  case  under 
consideration  by  the  grand  jury,  failed  to  Btat« 
the  character-  of  the  process,  it  was  fatally 
defective. 

[Ed.  Note.— For  other  cases,  see  ObstmctinB 
Justice,  Cent  Dig.  ||  19-28;  Dec  Dig.  J  11.* J 

3.  Obstbucting  Jubtick  {%  4*)  —  "Bribing 
Witness  TO  Avoid  Pbocess"— EIlxments  of 
Offen  be— Pbocess. 

To  constitute  the  offense  of  bribing  a  wit- 
ness to  avoid  a  process,  there  most  have  bees 
a  process  either  issued  or  served. 

[Ed.  Note. — For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  i  13 ;   Dec  Dig.  (  4.*J 

4.  CsiiaNAL  Law  (I  5S9*)— Fobmeb  Jeof- 
abdt — Motion  fob  Postponement. 

Where,  in  a  trial  for  bribing  a  witness,  it 
appeared  that  defendant  had  t>een  convicted  as 
an  accessory  and  sentenced  upon  the  same  facts 
and  that  be  bad  aippealed  therefrom,  his  motion 
for  a  postponement  until  the  final  disposiUon  of 
such  case,  in  order  that  he  might  plead  either 
former  conviction  or  former  acquittal,  should 
have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1316,  1319;  Dec.  Dig.  t 
689.»] 

6.  Cbiminai.  Law   (|  1169*)— AoiassioN  of 

Evidence. 

In  a  trial  for  bribing  a  witness  to  leave 
the  county  and  take  with  him  his  daughter  who 
was  also  a  witness,  in  order  that  they  mi.M 
not  appear  against  third  parties  under  investi- 
gation before  the  grand  jory  in  connection  with 
a  seduction  and  an  abortion  with  which  it  was 
not  claimed  that  defendant  had  any  connection, 
the  admission  of  evidence  of  the  details  of  such 
crimes  was  prejudicial 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  3088,  3137-^143 ;  Dec.  Dig. 
I  lite.*]         -  "         '  "» 

Appeal  from  District  Court,  Comanche 
County;    J.  H.  Arnold,  Judge. 

J.  H.  Harrison  was  convicted  of  bribing 
a  witness,  and  he  appeala  Reversed  and 
remanded. 

Smith  Sc  Palmer  and  Ooodson  &  Ctoodaon, 
all  of  Comanche,  for  appellant  O.  BL  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  bribing  a  witness.  Omitting  the  for- 
mal  part  of  the  Indictment,  it  charged  tliat 
appellant  corruptly  offered  to  and  paid  T.  O. 
Waldrip  the  sum  of  |160  in  money,  T.  O. 
Waldrlp  being  a  witness  in  cases  then  and 
there  in  the  district  court  of  Comanche 
county,  said  cases  being  then  and  there  un- 
der consideration  and  Investigation  by  the 
grand  jury  of  the  said  district  court  of  Co- 
manche county,  said  court  being  then  and 
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there  in  session,  and  said  cases  being  cer- 
tain cases,  wbereln  tlie  state  of  Texas  was 
plaintiff  and  Sam  Wimberly,  Sol  Ingram, 
and  J.  G.  Daniel  were  defendants,  and  the 
said  J.  H.  Harrison  did  then  and  then  give 
to  said  witness  T.  G.  Waldrip,  "who  was 
then  and  there  a  material  and  important 
witness  tor  thei  state  In  said  cases,  the  sum 
of  $150  in  money  to  leave  the  county  of 
Comanche,  and  take  with  him  his  daughter, 
Mattie  Waldrip,  who  was  also  an  important 
witness  for  the  state  In  said  cases,  and  to 
keep  out  of  the  way  and  not  appear  at  said 
term  of  the  district  court  of  Comanche  coun- 
ty, Tex.,  against  the  said  Sam  Wimberly, 
Sol  Ingram,  and  3.  O.  Daniel,  and  to  also 
keep  the  said  Mattie  Waldrip  from  appearing 
and  testifying  in  said  cases  at  said  term  of 
the  district  court  of  Comanche  county,  Tex., 
against  the  said  Sol  Ingram,  Sam  Wimber- 
ly, and  J.  G.  Daniel,  the  said  J.  H.  Harri- 
son intending  thereby  to  bribe  the  said  T. 
G.  Waldrip  to  avoid  the  process  of  the  said 
district  court  requiring  him  to  appear  as  a 
witness  in  said  canses." 

[1]  A  motion  was  made  to  onash  this  in- 
dictment on  several  grounds.  Among  oth- 
ers, that  it  was  no  violation  of  the  law  to 
pay  Waldrip  $150  to  take  his  daughter  Mat- 
tie  with  him  and  leave  the  county;  that 
the  statute  denouncing  and  punishing'  for 
bribing  a  witness  means  that  the  bribe  mnst 
be  offered  to  and  for  the  purpose  of  bribing 
the  witness,  and  not  to  take  another  out  of 
a  county  or  away  from  the  court.  The  brib- 
ery denonnced  by  the  statute  applies  to  the 
witness,  and  not  to  somebody  else  to  be  af- 
fected by  that  witness.  If  it  was  intended 
to  charge  Waldrip  with  bribing  his  daughter 
and  appellant  had  furnished  the  money  for 
that  purpose,  then,  if  that  was  an  offense, 
this  indictment  wonld  be  against  appellant 
as  an  accomplice  and  Waldrip  as  principal. 
This  part  of  the  indictment  should  not  have 
been  inserted. 

[2]  Possibly,  If  this  was  the  only  question 
arising  out  of  this  allegation,  it  might  be 
treated  as  suiplnsage;  but  the  remainder 
of  the  indictment  should  state  the  case  by 
its  averments  against  appellant  in  regard  to 
T.  O.  Waldrip.  Again,  it  will  be  noticed 
that  this  indictment  charges  that  appellant 
Intended  to  bribe'  Waldrip  to  avoid  the  pro- 
cess of  the  court.  Passing  upon  this,  we  de- 
sire to  state  that  this  matter  is  brought  up 
in  different  forms.  Of  course,  appellant 
could  be  guilty  if  he  bribed  Waldrip  to 
avoid  the  process  of  the  conrt,  but  he  could 
not  be  gnllty,  under  the  indictment  as 
charged,  of  bribing  Waldrip  to  take  his 
danghtw  away  from  the  conrt  The  indict- 
ment is,  we  think,  deficient  in  that  it  does 
not  allege-  what  character  of  process  from 
the  grand  jury  appellant  sought  to  induce 
Waldrip  to  avoid.  The  statute  provides  sev- 
eral ways  by  which  a  witness  may  be  biib- 
ed  and  for  varloDs  things. 


[3]  Appellant  to  be  guilty  must  be  shown 
to  have  bribed  Waldrip  to  disobey  process 
if  it  had  been  served  on  Waldrip,  or,  if  pro- 
cess had  been  issued  but  not  served,  then 
he  must  be  bribed  to  avoid  service  of  said 
process.  The  indictment  should  allege,  we 
think,  specifically,  under  the  rulings  of  the 
Supreme  Court  and  of  this  court,  what  that 
process  was.  If  It  was  a  subpoena,  the  grand 
Jury  knew  it  was  a  subpoena,  because  they 
issued  it;  they  could  not  therefore  allege 
that  the  character  of  process  was  unknown 
to  them,  or  that  they  could  not  ascertain 
the  character  of  process  by  diligent  inquiry. 
If  a  subpoena  or  other  process  had  been  is- 
sued by  the  grand  Jury,  that  body  knew 
what  character  of  process  it  was.  See  State 
V.  Hughes,  43  Tex.  618 ;  Brown  v.  State^  13 
Tex.  App.  358.  In  the  Hughes  Case  the 
court  held  that  the  indictment  is  defective 
if  it  fails  to  allege  that  the  offer  was  made 
to  either  bribe  a  witness  to  disobey  a  sub- 
poena or  other  legal  process,  or  to  avoid  the 
service  of  the  same.  In  Brown's  Case  It  is 
said,  if  Indictment  charges  that  offer  to 
bribe  was  made  to  Induce  a  witness  to  dis- 
obey subpoena,  it  must  allege  the  existence 
of  a  subpoena,  and  that  the  same  was  Issued 
by  legal  authority.  Tested  by  these  ded- 
slons  and  the  statute,  we  are  of  opinion 
that  this  indictment  is  not  sufiScient 

[4]  2.  Appellant  was  indicted  as  an  acces- 
sory and  convicted  on  the  Identical  facts 
which  form  a  predicate  for  this  prosecution. 
It  is  deemed  unnecessary  to  go  into  a  state- 
ment of  the  evidence  and  the  recitations  in 
the  bills  of  exertions;  but  it  was  agreed 
by  counsel  and  ratified  by  the  court  In  his 
approval  of  the  bills  of  exceptions  that  tiie 
facts  introduced  In  both  cases  were  Identical 
and  the  prosecution  relied  upon  the  Identical 
facts  to  sustain  both  Indictments.  The  bills 
of  exceptions  are  quite  lengthy.  The  appel- 
lant's first  motion  was  to  postpone  the  trial 
of  this  case  until  the  final  disposition  of  the 
other  case,  reciting  that  appellant  had  been 
convicted  as  an  accessory  and  allotted  a 
term  in  the  penitentiary  upon  the  identical 
facts  relied  upon  in  this  case;  that  his  mo- 
tion for  new  trial  had  been  overruled,  sen- 
tence pronounced,  and  notice  of  appeal  giv- 
en to  the  Court  of  Criminal  Appeals.  Upon 
this  motion  he  asked  a  postponement  of  this 
case  until  the  other  case  was  finally  dispos- 
ed of  in  order  that  he  might  plead  either 
former  conviction  or  former  acquittal,  as 
the  facts  and  the  condition  of  the  record 
would  then  Indicate.  He  then  filed  his  plea 
of  former  conviction  setting  up  practically 
the  same  facts  as  in  the  other,  to  wit,  that 
he  had  been  convicted  in  the  other  case,  mo- 
tion for  new  trial  overruled,  and  notice  of 
appeal  given.  This  seems  to  have  been  done 
out  of  an  abundance  of  caution  so  as  to  be 
certain  to  have  the  questions  properly  pre- 
sented to  the  court,  in  order  that  he  might 
not  be  twice  convicted  on  the  mme  facte 
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and  for  the  same  act  Without  discussing 
the  second  motion,  to  wit,  the  plea  of  for- 
mer conviction,  we  say  there  is  no  question 
under  our  law  that  the  first  motion  should 
have  been  granted  and  the  case  should  have 
been  postponed.  Under  the  constitutional 
provision  that  no  man  shall  be  twice  con- 
victed of  the  same  ofTense,  and  the  showing 
made,  approved  by  the  court,  two  convic- 
tions occurred  on  the  same  transactions  and 
on  identically  the  same  facts.  This  plea 
should  have  been  sustained.  See  Maines  v. 
State,  37  Tex.  Cr.  R.  617,  40  8.  W.  490; 
Powell  V.  Stote,  42  Tex.  Cr.  R.  11,  57  8.  W. 
94;  Murray  v.  State,  56  Tex.  Or.  B.  438, 
120  S.  W.  437. 

[5]  3.  The  theory  of  the  state  was  that 
appellant  had  bribed  Waldrip  to  take  his 
daughter  out  of  the  country  and  himself 
leave  the  country  In  order  to  avoid  testify- 
ing In  a  case  against  Wlmberly  for  seducing 
Mattie  Waldrip.  There  is  also  an  Indication 
that  another  case  was  being  Investigated,  to 
wit,  against  Wlml>erly,  Ingl^m,  and  Daniels 
for  producing  an  abortion  upon  Mattie  Wal- 
drip. There  was  testimony,  and  among  oth- 
ers the  testimony  of  Mattie  Waldrip,  that 
Sam  Wlmberly  had  seduced  her,  and  that 
Ingram,  Wlmberly,  and  Dr.  Daniels  produc- 
ed an  abortion  upon  her.  The  fact  that 
there  was  such  a  case  being  examined,  and 
that  Waldrip  was  a  witness  In  it,  was  le- 
gitimate ;  but  the  state  Introduced,  over  ap^ 
pellant's  objections,  all  the  details  of  the 
seduction  and  all  the  fiicts  bearing  upon  It, 
as  well  as  all  the  details  of  the  abortion,  the 
same  as  if  appellant  was  on  trial  for  each 
or  both  of  those  ofTenses.  This  was  clearly 
Inadmissible.  Appellant  was  not  present 
and  had  nothing  to  do  with  either  the  se- 
duction or  the  abortion,  and  there  Is  no 
contention  anywhere  In  the  record  that  be 
was.  The  only  connection  that  he  Is  alleged 
to  have  had  with  these  matters,  or  sought 
to  be  proved,  was  the  fact  that,  while  the 
grand  Jury  was  investigating  these  matters 
against  the  parties  named  above,  he  induced 
Waldrip  to  leave  the  country  and  carry  his 
daughter  Mattie  with  him.  It  would  make 
no  difference,  so  far  as  defendant  was  con- 
cerned In  this  case,  what  the  facts  were  in 
regard  to  the  seduction  or  abortion.  He 
was  charged  with  bribery,  and  the  facts  in 
regard  to  the  seduction  were  totally  imma- 
terlaL  The  fact  that  he  sought  to  Induce 
a  witness  to  leave  to  prevent  the  investiga- 
tion of  the  grand  Jury  was  BUfllcient.  All 
the  facts  on  the  part  of  Wlmberly  In  seduc- 
ing the  woman  or  the  act  on  the  part  of 
Wlmberly,  Dr.  Daniel,  and  Ingram  In  bring- 
ing about  an  abortion,  were  not  only  Irrele- 
vant, but  highly  prejudicial  to  defendant 
and  clearly  inadmissible.  These  questions 
are  presented  to  the  court,  first.  In  objec- 
tions to  testimony ;  second.  In  motion  to 
exclude,  and,  third,  in  charges  to  the  Jury 


— all  of  which  are  timely  and  properly  pre- 
served In  the  record. 

There  are  some  other  matters  that  arose 
during  the  trial  and  presented  here  for  re- 
view, some  of  which  would  be  reversible; 
but  in  the  light  of  this  opinion  we  deem  It 
hardly  necessary  to  review  them.  The  trial 
court  will  understand  from  what  has  been 
said  how  the  case  should  subsequently  be 
tried.  The  Judgment  la  reversed,  and  the 
cause  Is  remanded. 


BUSH  V.  STATE). 

(Coart  of  Griminal  Appeals  of  Texas.    May  29, 

1912.     On  Rehearing,  Nov.  27.  1912.) 

1.  Bail  (|  66*)  —  AfPSAL  —  BxcooiazAiroK  — 
SxTmcixncT. 

A  recognisance  on  appeal  which  fails  to  re- 
cite the  amount  of  punishment  assessed  against 
accused  is  fatally  defective,  and  the  court  on 
appeal  does  not  acquire  jnrudiction. 

[Ed.  Note.— For  other  cases,  see  Boil,  Cent 
Dig.  i  285;    Dec.  Dig.  |  66.*] 

On  Rehearing. 

2.  CanciNAi.  Law  ({  607*)— "Acoompuc*" — 
Who  Is — Cobbobobahon. 

Where  one  receives  money  from  an  officer 
to  bring  about  violations  of  the  law,  and  in  ac- 
cordance with  the  agreement  he  brings  about 
such  violations,  he  is  an  "accomplice,"  and 
when  used  as  a  witness  must  be  corroborated 
to  support  a  conviction;  but,  where  one  who, 
believing  that  a  crime  is  in  contemplation,  takes 
steps  to  detect  it,  or  to  procure  evidence  by 
which  the  guilty  person  may  be  punished,  he  is 
not  an  accompuce  because  his  connection  with 
the  crime  is  after  its  inception. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  ff  1082-1096,  1098;  Dec.  Dig. 
I  607.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  75-79 ;   voL  8i,  p.  7661.] 

ApT^eal  from  Dallas  County  Court,  at  Iaw; 
W.  F.  Wtaitehurst,  Judge. 

Jacob  Bush  was  convicted  of  crime,  and  he 
appeals.    Reversed  and  remanded. 

Lively,  Nelms  &  Adams,  of  Dallas,  for  ap- 
pellant  0.  B.  Lane,  Asst  Atty.  Qen.,  for  the 

State. 

DAVIDSON,  P.  J.  [1]  The  appeal  must  be 
dismissed  because  of  the  insufficiency  of  the 
recognizance.  That  instrument  falls  to  re- 
cite the  amount  of  punishment  assessed 
against  appellant.  This,  under  the  statute 
and  decisions,  renders  that  Instrument  so  de- 
fective that  It  cannot  attach  the  Jurisdiction 
of  this  court 

The  appeal  is  dismissed. 

PREINDBBaAST,  J.,  not  sltUnft 

On  Rehearing. 

DAVIDSON,  P.  J.  The  appeal  was  here- 
tofore dismissed  for  want  of  sufficient  recog- 
nizance. This  has  been  supplied,  wherefore 
the  appeal  is  reinstated. 

The  affidavit  and  information  contain  quite 
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a  number  of  counts  allegliiK  rlolatlons  of  tb« 
liquor  la'WB  In  different  ways. 

The  court  charged  the  Jnry  that  If  appel- 
lant did  sell  directly  or  indirectly  splrltuons 
and  Tlnons  liquors  capable  of  producing  In- 
toxication in  quantities  of  one  gallon  and 
less,  to  -wit,  one  bottle  of  whisky  to  3.  W. 
Gllmore,  without  having  first  applied  for  and 
obtained  a  license  nnder  the  laws  of  the 
state  of  Texas  as  a  retail  liquor  dealer,  and 
did  then  and  there  unlawfully,  in  a  certain 
locality  in  said  county  and  state  where  local 
option  was  not  then  and  there  in  force,  sell 
directly  or  Indirectly  spirituous  and  vinous 
liquors  capable  of  producing  intoxication, 
etc.,  they  would  assess  his  punishment  at  a 
fine  not  less  than  $600  and  not  more  than 
$1,000,  and  by  imprisonment  .In  the  county 
Jail  for  a  term  not  to  exceed  six  months. 
The  court  further  instructed  the  Jnry  that 
one  sale  would  not  constitute  a  liquor  deal- 
er; that  they  must  find  and  believe  from  the 
evidence  that  there  was  more  than  one  sale 
before  they  could  convict  the  defendant. 

[2]  Appellant  requested  a  special  charge 
instructing  the  Jury  that  if  they  find  two  of 
the  state's  witnesses,  Gllmore  and  Hopkins, 
were  accomplices,  they  could  not  convict  up- 
on their  testimony  unless  corroborated,  etc. 
Gllmore  testified  that  he  lived  In  Dallas  coun- 
ty at  Lisbon,  and  saw  appellant  on  the  6th 
of  July  at  his  place  of  business,  which  is  on 
tbe  comer  of  Dexter  avenue  and  Oockrell 
street,  abont  4  o'clock  In  the  afternoon,  and 
bought  from  him  a  half  pint  of  whisky,  pay- 
ing him  36  cents  for  It,  and  recognized  a  bot- 
tle then  handed  him  by  the  county  attorney 
as  the  one  he  bought  He  says  he  also 
bought  another  half-pint  bottle  of  whislty 
from  appdlanti  which  was  also  handed  him 
by  the  county  attpmey,  and  that  he  paid  for 
tbis  bottle  personally  at  the  time  L.  H.  Hop- 
kins was  with  him.  He  also  states  that  Peck 
was  with  him  when  he  bought  the  bottle  of 
whisky  from  tbe  defendant  on  the  8tb  of  Ju- 
ly, but  -Peck  was  not  with  him  when  he 
bought  the  otiier  bottle^  but  that  Hopkins 
was  with  him  both  times;  that  Hopkins 
bought  a  bottle  of  beer  from  the  defendant 
at  the  same  time.  On  cross-examination  he 
says:  "I  am  a  country  boy,  and  live  out  in 
the  country  in  Mr.  Miller's  neighborhood. 
Mr.  Barry  Miller  represented  me  In  a  case 
once.  I  had  no  printed  commission  from  Mr. 
Brandenberg,  and  I  never  took  an  oath  as 
deputy  sheriff.  Mr.  Brandenberg  Just  asked 
me  if  I  would  do  what  he  asked  me  to  do, 
and  be  paid  me  $2  per  day  for  my  services, 
and  I  was  to  go  where  he  told  me  to  go.  I 
was  to  go  oat  In  prohibited  territory  and  not 
to  work  downtown  In  the  saloon  district  I 
bonght  llqaor  with  the  dollar  a  day  expense 
money,  and  paid  street  car  fare  with  it  Mr. 
Brandenberg  did  not  say  what  he  gave  It  to 
me  for,  only  said  It  was  for  expense  money. 
He  said  he  would  allow  me  a  dollar  per  day 
for  expense  mone^*   I  did  not  pay  hotel  bills 


with  It  bat  used  tbe  dollar  a  day  expense 
money  to  buy  this  whisky  and  street  car 
fare,  and  such  things.  In  addition  to  the  one 
dollar  a  day  erpenae  money,  I  got  $2  iter  day 
for  my  work.  I  don't  remember  Just  how 
many  days  I  worked,  as  I  was  at  home  part 
of  the  time;  but  Mr.  Brandenberg  paid  me 
$26  one  time  and  $7  another  time,  not  ex- 
pense money,  but  wages  for  work."  He  says: 
"At  the  time  I  bought  the  whisky  I  saw  de- 
fendant in  the  store  on  tbe  corner  of  Dext» 
and  Cockrell  streets.  It  was  a  small  store, 
and  I  think  maybe  there  were  a  few  canned 
goods  and  tobacco  in  It  I  did  not  notice  any 
name  or  any  sign  on  the  store.  Defendant 
was  in  there  at  the  time,  but  I  don't  know 
whether  he  was  proprietor  of  that  store  or 
not    I  Just  heard  he  was  working  there." 

Hoi^lns  testified  that  he  knew  Oilmore, 
Peck,  and  defendant  Saw  defendant  sell 
Oilmore  a  bottle  of  whisky  on  the  6t)i  of  Ju- 
ly, and  saw  Gllmore  pay  defendant  for  It 
"I  also  saw  defendant  sell  to  Oilmore  a  bot- 
tle of  whisky  on  the  8th  of  July.  1911,  which 
was  a  half  pint  of  whisky,  and  Oilmore  paid 
defendant  35  cents  for  It"  Witness  says  he 
bought  two  bottles  of  beer,  one  on  each  date. 
He  says  when  Gllmore  bought  that  whisky  it 
was  to  be  put  aside  and  kept;  that  they  did 
not  Intend  to  drink  it  The  beer  they  bought 
to  drink.  This  witness  also  testified  he  was 
paid  $2  a  day  for  his  work,  and  knew  that 
the  people  who  sold  them  the  liquor  were  vi- 
olating the  law.  "I  knew  he  would  be  violat- 
ing the  law  to  sell  It  to  me  when  I  asked 
for  It  Both  of  us  knew  that.  Oilmore  and 
I  were  each  getting  $2  per  day  for  our  work, 
and  each  of  us  were  getting  a  dollar  per  day 
for  expense  money.  I  do  not  know  who  was 
the  proprietor  of  the  place  where  we  bought 
the  liquors  from  defendant  Don't  know 
whether  he  was  the  proprietor  of  that  place 
or  not"  It  Is  unnecessary  to  state  Peck's 
testimony.  He  testified  he  was  with  Oilmore 
and  Hopkins  on  the  8th  of  July  when  they 
made  the  purchases,  but  was  not  with  them 
on  the  6th. 

It  seems  from  this  testimony  that  Hopkins 
and  Gllmore  were  working  for  Mr.  Branden- 
berg, the  sheriff,  at  the  rate  of  $3  per  day, 
two  of  which  they  were  to  retain,  and  the 
other  he  gave  them  for  expense  money.  With 
the  expense  money  these  witnesses  purchased 
the  liquor.  They  knew  when  they  went  Into 
it  this  would  bring  about  violations  of  tbe 
law  and  agreed  with  tbe  sheriff  so  to  do. 
Under  this  testimony  we  are  of  opinion  the 
charge  asked  by  appellant  should  have  been 
given  the  Jury  In  regard  to  the  law  of  accom- 
plices testifying  as  witnesses  and  submitting 
that  question  for  the  decision  of  the  Jury. 
The  statute  in  regard  to  purchasers  in  local 
option  territory  provides  that  such  iMirchas- 
er  shall  not  be  an  accomplice.  That  statute, 
however,  only  applies  to  local  option  terri- 
tory, and  it  is  unnecessary  here  to  discuss 
its  provisions  and  effect    There  is  no  stat- 
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ute  tbat  we  bare  be^n  able  to  find  which  re- 
lieves these  parties  from  being  accomplices. 
We  are  of  opinion  that  where  a  party  re- 
ceives money  for  the  purpose  of  ipauguratlng 
and  bringing  about  violations  of  the  law,  and 
in  accordance  with  the  agreement  brings 
about  such  violations,  he  is  and  would  be  an 
accomplice.  Wherever  a  party  deliberately 
or  intentionally  originates  or  succeeds'  in 
bringing  about  a  violation  of  the  law,  he  be- 
comes a  particeps  criminis  of  that  violation, 
and  therefore  when  used  as  a  witness  must 
be  corroborated.  There  is  a  line  of  cases 
which  holds  ttiat  where  an  officer  or  other 
parties  nnderstand  or  are  led  to  believe  that 
a  violation  of  the  law  is  in  contemplation, 
and  take  steps  to  detect  that  crime,  or  get 
evidence  by  which  the  guilty  parties  may  be 
punished,  he  would  not  be  an  accomplice,  but 
in  such  cases  he  is  not  an  original  party  to 
the  bringing  about  the  crime  and  is  not  guilty 
of  originating  or  initiating  it  In  that  char- 
acter of  case  bis  connection  with  It  is  after 
the  inception  of  the  crime  and  after  it  has 
been  determined  upon,  and  he  only  then  gets 
into  it  as  a  detective  or  for  the  purpose  of 
arresting  the  party  and  bringing  him  to  pun- 
ishment There  is  another  line  of  cases 
which  holds  that,  where  the  party  originates 
the  crime  or  is  instrumental  in  its  initiation 
and  brings  it  about  he  then  becomes  a  par- 
ticep  criminis  and  when  testifying  as  a  wit- 
ness in  the  case  is  an  accomplice.  The  lead- 
ing cases  in  tills  state  are  Derer  v.  State,  37 
Tex.  Cr.  R.  396,  30  S.  W.  1071;  Steele  v. 
State,  19  Tex.  App.  42S.  The  opinion  was 
by  Judge  Hurt  and  draws  the  distinction 
above  mentioned  between  parties  who  were 
playing  the  r61e  of  detective  for  the  arrest 
and  pnnishmenit  of  parties,  and  those  who 
originate  the  crime  or  assist  in  originating 
It  in  the  first  instance. 

We  are  of  opinion  therefore  the  charge  re- 
quested by  appellant's  counsel  in  regard  to 
accomplice  testimony  should  liave  been  given. 
Because  it  was  not  the  Judgment  Is  reversed, 
and  the  cause  Is  remanded. 


PTNSON  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1912.) 

1.  Homicide  ({  254*) — Skcond-Dkobex  Mub- 

DKB— EviDENOK. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {$  633-638 ;   Dec.  Dig.  i  264.*] 

2.  Cbiminai,  Law  (|  954*) — New  Tbial — Ob- 
jections TO  Instbuctionb. 

Objections,  in  a  motion  for  new  trial,  to 
paragraphs  of  charge  are  unavailable,  where 
they  do  not  point  out  the  specific  defect  ob- 
jected to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  2363-2367;  Dec.  Dig.  f 
954.*] 


3.  Cbiminal  Law  (|  958*)  — New  Tbial— 
Newly  Discovebed  Etidercb. 

A  new  trial  for  newly  discovered  evidence 
was  properly  denied,  where  the  affidavits  ac- 
companymg  it  indicated  a  lack  of  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2396-2403;  Dec.  Dig.  | 
95a*] 

4.  Cbiuinal  Law  (g  942*)  — New  Tbial — 
Newly  Discovebed  Evidence  —  Impeach- 
ing Evidence. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  which  is  solely  impeaclung 
in  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2331,  2332;  Dec.  Dig.  | 
942.*] 

6.  Cbiminal  Law   (5   1090*) — Appeal— Bill 

OP  Exceptions— Necessity. 

That  the  court  required  accused  in  a  homi- 
cide case  to  go  to  trial  without  a  special  venire 
could  not  be  reviewed.  In  the  absence  of  a  bill 
of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2653,  2789,  2803-2827, 
2927,  2928,  2948,  3204;   Dec  Dig.  {  1090.*] 

6.  Homicide  ({  308*)  —  Irsibuctions  —  Evi- 
dence. 

Where,  in  a  prosecution  for  homicide,  the 
state's  evidence  indicated  that  defendant  shot 
and  killed  deceased  without  provocation,  the 
court  properly  charged  that  if  the  jury  believed, 
beyond  a  reasonable  doubt,  that  defendant  in- 
tentionally shot  and  killed  deceased,  and  at  the 
time  of  the  killing  deceased  was  doing  nothing, 
and  had  done  nothing  by  word  or  act  which  jus- 
tihed  a  reasonable  apprehension  or  fear  of 
death  or  serious  bodily  injury  at  his  hands  to- 
ward defendant  and  if  deceased  had  given  de- 
fendant no  provocation  sufficient  to  rouse  pas- 
sion in  the  mind  of  a  man  of  ordinary  temper, 
sufficient  to  render  his  mind  incapable  of  cool 
reflection,  then  the  law  implied  malice,  and  the 
jury  should  find  defendant  guilty  of  murder  in 
the  second  degree,  no  matter  what  amount  of 
provocation  had  been  given  toward  defendant  by 
some  other  person  or  persons,  and  what  degree 
of  passion  defendant  may  have  labored  nnder 
arising  from  such  provocation,  if  any,  given  by 
others  than  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicidei 
Cent  Dig.  iS  642-648;    Dec.  Dig.  |  308.*] 

7.  Cbiminal  Law   ({  822*)— iHSTBUCTiosa— 

CONSTBUCTION. 

It  is  not  necessary  for  the  court  in  charg- 
ing in  a  criminal  case,  to  give  all  tlte  law  of 
the  case  in  a  single  paragraph;  but  objections 
to  separate  paragraphs  of  the  charge  are  to  be 
considered  in  the  light  of  the  charge  as  a  whole. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1990,  IMl,  1984,  1896, 
3158J   Dec  Dig.  J  822.*] 

Appeal  from  District  Court,  Angelina 
County ;  James  L  PerUna,  Judge. 

J.  v.  Pinson  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

I.  D.  Falrchlid,  of  Lnfkln,  for  appellant. 
C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 


PRENDBRGAST,  J.  Appellant  was  In- 
dicted for  the  murder  of  Isaac  Polk  on  Jan- 
uary 21,  1911.     Before  the  trial  the  state 

conceded  that  murder  In  the  first  degree  was 
not  in  the  case,  and  It  was  tried  only  on  the 
theory  of  murder  in  the  second  degree  or 
manslaughter.    The  ai^Uant  was  convicted 
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of  murder  In  the  second  degree  and  his  pen- 
alt?  fixed  at  seven  years  In  the  penitentiary. 
While  the  statement  of  facts  is  rather 
lengthy,  the  questions  raised  and  submitted 
were  few,  and  the  testimony  on  those  issues 
largely  repetitions.  The  killing  occurred  at 
a  negro  dance,  at  night,  about  the  date 
charged.  At  this  dance  there  was  a  mixed 
crowd  of  men  and  women,  and  much  drink- 
ing of  intoxicating  liquors  by  the  men;  a 
considerable  number  of  them  being  under  the 
Influence  of  liquor,  if  not  drunk.  More  than 
one  row  and  flght  was  had  during  the  night. 
It  is  unnecessary  to  state  all  of  these,  be- 
cause none  of  them  had  anything  to  do  with 
the  facts  of  this  case. 

It  seems  that  some  time  (the  testimony 
ranging  from  a  few  minutes  to,  perhaps,  2 
hours,  but  the  more  reasonable  theory  from 
all  the  evidence,  we  conclude.  Is  that  some 
10  or  16  minutes,  or  a  few  minutes)  before 
the  killing  one  Spence  Bradford  had  a  fight 
with  a  negro  by  the  name  of  McElwee,  in 
which  said  Bradford  knocked  McEIwee 
down,  or  knocked  him  to  his  knees,  about 
the  door,  and  he  then  crawled  or  got  out  at 
the  door  and  theq  went  off.  It  seems  that 
Alex  Plnson,  a  brother  of  appellant,  took  up 
the  said  difficulty  witSi  ^nce  Bradford, 
taking  McElwee's  part,  and  proceeded  to 
draw  his  knife  upon  and  strike  said  Brad- 
ford. They  then  separated.  It  appears  that 
this  Plnson,  appellant's  brother,  thai  went 
back  into  the  dance  hall. 

From  this  point  the  evidence  between  the 
state's  witnesses  and  the  defendant's  is  di- 
rectly   and    pointedly    contradictory.     The 
state's    witnesses,    and    among    them    said 
Spence  Bradford,  all  testified  that  Spence 
Bradford  immediately  left  the  assembly,  and 
went  across  the  street  to  an  old  house  where 
he  had  left  his  gun;  that  when  he  came  to 
the  dance  that  night  he  came  from  a  hunt 
with  his  gun,  and  brought  it  and  placed  it 
In   this  old  house;    that  Immediately  after 
getting  the  gnn  he  went  straight  on  from 
there  to  his  home,  and  did  not  at  any  time 
after  he  left  the  dance  hall  go  back  to  or 
near  it.    The  state's  witnesses,  in  substance, 
testify:     That  soon  after  this  some  one — 
not  Spence  Bradford — appeared  at  the  door 
of  tJie  dance  hall  and  pointed  a  gun  therein, 
and  that  some  one  of  the  crowd  exclaimed: 
"Look  ont,  Alex!    You  will  get  shot"     By 
'*Alex''  Is  meant  the  said  brother  of  appel- 
lant.     That   thereupon   tiiere  was  •&    rush 
made  for  the  door,  and  a  great  many  came 
out:    some  leaving  and  others  lingering.    It 
was  about  time  for  the  dance  to  break  up, 
and  it  did  immediately  afterwards  break  up. 
That  then,  for  the  first  time,  appellant  ap- 
peared on  the  scene  with  a  loaded  pistol. 
That    right  at  the  door  four  persons  were 
standing  practically  in  a  row;  the  deceased 
being  one  of  them.    That  these  four  persons 
had     been    standing   there   for    some   little 
wbUeu    That  appellant  approached  these  per- 


sons, and  when  within  a  few  feet  of  them 
asked  who  It  was  that  tried  to  shoot  his 
brother,  and  that  John  Bradford,  a  brother  of 
said  Spence  Bradford,  replied,  "It  was  not 
me."  Appellant  then  asked  the  deceased, 
and  deceased  said,  "It  was  not  me,  Mr." 
Appellant  replied:  "Yes,  It  was,  you  damn 
son  of  a  bitch,"  and  immediately  shot  him 
in  the  stomach,  from  which  wounds  he  died 
the  next  day.  That  appellant  was  so  close 
to  deceased  when  he  shot  him  that  it  set  his 
clothes  on  fire.  The  evidence  from  aU  sourc- 
es shows  that  deceased  had  not  been  in  any 
of  the  fusses,  and  had  had  nothing  to  do  in 
any  way  with  the  flght  between  Spence 
Bradford  and  McElwee,  nor  between  Spence 
Bradford  and  appellant's  brother;  in  fact, 
was  an  entirely  innocent  bystander,  and  had 
had  nothing  whatever  to  do  or  say  to  appel- 
lant, or  In  his  presence  or  hearing,  other 
than  to  tell  him,  upon  his  inquiry,  as  stated 
above,  that  it  was  not  he  who  had  been  try- 
ing to  shoot  appellant's  brother. 

The  appellant  and  his  witnesses,  by  their 
testimony,  show  that  after  the  flght  between 
apifellant's  brother  and  Spence  Bradford, 
above  shown,  Spence  Bradford  left  and  went 
somewhere  and  got  a  gun,  and  that  he  did 
come  back  to  the  door  of  the  dance  hall  and 
poke  a  gun  therein,  and  when  the  warning 
was  given  for  Alex,  appellant's  brother,  to 
look  out,  he  would  get  shot,  that  said  Spence 
Bradford  then  got  back  with  the  three  oth- 
er persons  who  were  standing  close  to  the 
door,  and  that  It  was  Spenoe  Bradford,  and 
not  bis  brother,  John  Bradford,  who  was 
one  of  the  fonr  standing  in  a  row  at  the 
time  appellant  killed  deceased;  that  when 
appellant  appeared  on  the  scene,  facing  these 
fonr  persons,  and  demanded  to  know  who  it 
was  that  had  been  trying  to  shoot  his  broth- 
er, Sptoce  Bradford  replied,  in  effect,  "What 
Is  that  to  you?"  that  appellant  replied,  "Alex 
is  my  brother,"  and  that  thereupon  Spence 
Bradford  attempted  to  draw  or  throw  his 
gun  down  on  appellant,  and  that  appellant 
shot  with  the  intention  of  shooting  said 
Spence  Bradford  in  self-protection ;  and  that 
he  did  not  intend  to  shoot  the  deceased. 

The  evidence  further  discloses,  on  behalf 
of  the  state,  that  when  appellant  shot  de- 
ceased that  two  of  the  four  persons  who 
were  standing  at  the  time  then  caught  ap- 
pellant and  attempted  to  hold  him,  and  that 
one  of  the  Bradford  boys  ran  In  the  hall, 
and  appellant  said  to  those  holding  him,  or 
attempting  to  hold  him:  "Walt  I  want  to 
shoot  that  damn  son  of  a  bitch."  It  is  un- 
necessary to  give  any  further  detail  of  the 
evidence  at  this  point  to  discuss  appellant's 
complaints. 

[1]  He  contends  that  the  evidence  Is  In- 
sufHcient  to  sustain  the  verdict  of  murder  in 
the  second  degree.  We  have  carefully  gone 
over  it  and  considered  It  all,  and,  in  our 
opinion,  the  evidence  does  clearly  justify  the 
verdict 
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[2]  There  are  eome  general  complaints  In 
the  motion  for  new  trial  to  some  paragraphs 
ot  the  court's  charge;  but  they  are  ao  gen- 
eral that  they  do  not  point  out  or  specify 
any  special  defect  therein.  Appellant  re- 
quested no  charge  at  all.  The  court  submit- 
ted murder  In  the  second  degree,  self-defense, 
and  manslaughter. 

[3, 4]  Among  other  grounds  of  api>ellant'8 
motion,  he  contends  that  a  new  trial  should 
be  granted  because  of  newly  discovered  evi- 
dence. The  motion  itself,  and  the  aflBdavits 
accompanying  it,  in  our  opinion,  do  not 
show  that  appellant  used  any  diligence  to 
discover  it,  or  that  he  could  not  have  dis- 
covered It  by  the  proper  diligence.  But, 
even  if  that  point  was  met,  the  afBdavlts  at- 
tached of  the  purported  newly  discovered  ev- 
idence shows  that  It  was  solely  impeaching 
in  its  character  of  the  testimony  of  one  or 
more  of  the  state's  witnesses.  The  court 
committed  no  error  in  not  granting  a  new 
trial  on  this  ground. 

[S]  Another  complaint  of  appellant,  to  the 
action  of  the  court  in  not  having  a  special 
venire  in  the  case  Is  not  shown  by  bill  of  ex- 
ception. The  court  refused  aiwellant's  bill 
on  that  ground,  and  without  a  bill  we  can- 
not consider  the  question. 

[I]  Appellant  complains  of  this  paragraph 
of  ttie  court's  charge:  "In  this  case,  if  the 
evidence  satisfies  you,  beyond  a  reasonable 
doubt,  that  the  defendant  unlawfully,  pnt^ 
poeely,  and  Intentionally  shot  Isaac  Polk 
with  a  pistol  and  thereby  killed  htm,  and 
that  such  killing  took  place  when  Polk  was 
doing  nothing,  and  had  not  done  anything  by 
word  or  act,  which  Jnstlfled  a  reasonable  ap- 
prehension or  fear  of  death  or  serious  bodily 
injury  at  his  hands  towards  defendant,  and 
when  Polk  had  given  him  no  provocation 
sufficient  to  arouse  passion  in  the  mind  of 
a  man  of  ordinary  temper,  sufficient  to  ren- 
der his  mind  Incapable  of  cool  reflection, 
tbea  the  law  implies  or  infers  the  existence  of 
malice,  and  you  would  find  that  the  offense 
is  murder  in  the  second  degree,  no  matter 
what  amount  of  provocation  had  been  given 
towards  defendant  by  some  other  person  or 
persons,  and  no  matter  what  degree  of  pas- 
sion defendant  may  have  labored  under  aris- 
ing from  such  provocation,  if  any,  given  by 
another  or  others  and  not  by  Polk" — claiming 
that  the  evidence  did  not  justify  the  charge, 
and  that  It  failed  and  omitted  to  distinctly 
instruct  the  jury  upon  all  the  law  applicable 
to  said  cause.  In  that  it  omitted  to  Instruct 
the  jury  that  if  appellant  was  attempting  to 
kill  Bradford  and  unintentionally  killed  de- 
ceased, and  that  he  had  an  adequate  cause 
to  kill  Bradford,  and  if  he  had  killed  Brad- 
ford that  appellant  could  be  convicted  of  no 
higher  degree  of  offense  than  manslaughter, 
and  Ignored  the  defendant's  theory  of  an  at- 
tempt to  kill  Bradford  and  of  his  rights  aris- 
ing out  of  a  cause  to  kill  Bradford. 


[7]  The  evidence  of  the  state,  if  t)eUeTed, 
would  specially  and  clearly  call  for  just  such 
charge  as  was  given  on  this  subject;  and  it 
was  the  duty  of  the  court,  under  the  facts 
of  this  case,  to  have  given  this  charge.  Of 
course,  all  of  the  law  of  a  case  and  of  the 
various  Issues  arising  therein  cannot  be  giv- 
en In  one  paragraph;  but  it  is  elementary 
that  in  considering  objections  to  separate 
paragraphs  of  t&e  court's  charge  all  of  it 
must  be  taken  and  considered  together.  In 
other  and  separate  paragraphs  the  court  did 
properly  submit  the  other  theory  of  the  case 
contended  for  by  appellant  in  his  objection 
to  this  paragraph  of  the  charge. 

The  court  fully  and  correctly  aabmitted 
manslaughter,  and  also  self-defense  by  ap- 
pellant against  the  assault  or  contemplated 
assault  upon  him,  as  claimed  by  him  and 
his  witnesses,  of  Spence  Bradford  and,  in 
effect,  told  the  Jury  that  If  appellant  on 
this  occasion  acted  In  self-defense  of  the  at- 
tack of  Spence  Bradford  ui)on  him,  and  that 
in  shooting  he  Intended  to  kill  Bradford  and 
not  deceased,  and  kUled  deceased  accidental- 
ly, to  acquit  him.  There  is  no  complaint 
anywhere  of  the  court's  charge  on  self-de- 
fense. The  court  also,  in  bis  diarge,  prop- 
erly submitted  the  question  of  manslaughter, 
and  if  appellant  would  not  have  been  guilty 
of  any  higher  offense  than  manslaughter  If 
he  had  killed  Spence  Bradford,  instead  of 
deceased,  that  he  would  be  guilty  of  man- 
slaughter, and  in  such  event  only  find  him 
guilty  of  manslaughter.  The  court  also  charg- 
ed that  If  the  jury  had  any  doubt  as  to 
whether  the  killing  was  manslau^tw  or 
murder  in  the  second  degree  to  give  a^eilant 
the  benefit  of  the  doubt  and  find  him  guilty 
only  of  manslaughter.  Taking  the  charge  as 
a  whole,  it  clearly  and  properly  sulxnltted  the 
state's  theory,  the  defendant's  theory.  Us 
claimed  self-defense,  and  manslaughter,  and 
no  reversible  error  Is  presented. 

The  judgment  will  therefore  be  affirmed. 


BARRETT  et  aL  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Not.  IS, 

1912.    Rehearing  Dented  Dec.  11,  1912.) 

1.  Bail    ^^    93*)— CBiiai»AL    PxOBBOTrrtoK — 

AcnONB      TUBBEON  —  CoBBBBFORDBHCE       OV 

Bond  with  Judouknt. 

Under  Code  Cr.  Proc  1911.  art  321,  whiclt 
piovldes  that  a  bail  bond  must  state  that  the 
defendant  is  charged  with  a  felony,  if  he  ts 
charged  with  such  an  offense,  there  was  ao 
variance  between  a  bond  reciting  that  defend- 
ant was  charged  "with  a  felony'^  and  a  juda;-. 
mcnt  reciting  that  he  was  "charged  vrith  a  fel- 
ony, to  wit,  burglary." 

[Ed.  Note.— For  other  caaea,  see  Kail,  Ce.nt. 
Dig.  H  409,  410,  413-417;    Dec  Dig.  {  93, •j 

2.  Bail    (|  59«)— CaiiaHAL   Pboskcdtioivb 

TlUE  OF  Apfeabance. 

Code  Cr.  Proc.  1911,  art  321,  aubd.  5. 
requires  a  bail  bond  to  state  the  time  and 
place  when  and  where  the  accused  binds    bim- 
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velf  to  appear,  and  the  eonrt  before  whom  he 
is  to  appear."  Article  962  provldeB  that,  in 
cases  of  final  Jndgments  or  forfeited  bail  bonds, 
the  proceedings  shall  be  regulated  by  the  pro- 
ceeduin  that  goTem  in  dvil  actions;.  A  oall 
bond  bonnd  the  defendant  to  appear  at  "the 
next  term  of  court  on  the  11th  day  of  Septem- 
ber, 1911,"  and  the  11th  of  September  felldai^ 
tng  the  same  term  of  court  in  which  the  bond 
was  issued.  HM  that,  as  the  bond  fixed  a  def- 
inite time  for  the  appearance  at  a  time  when 
the  court  was  legally  Id  session,  the  specific 
time  fixed  will  control,  and  render  the  bond 
certain  and  snfflciait  in  spite  of  the  inconsist- 
ent matter  therein. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  U  25e%-282;   Dec.  Dig.  {  59.*J 

Appeal  from  District  Oonrt,  Fannin  Coun- 
ty; Ben.  H.  Denton,  Judge. 

Bob  Barrett  was  Indicted  for  burglary,  and 
gave  bond  for  bla  appearance.  From  a  Judg- 
ment in  a  proceeding  to  forfeit  the  bond,  his 
sureties  appeal.    Affirmed. 

Gnnniugliam  &  McMahon,  of  Bonbam,  for 
appellants.  C  B.  I^ne,  Asst  Atty.  Goi.,  for 
the  State. 


HARPER,  J.  [1]  Bob  Barrett  on  the  30th 
day  of  August,  1911,  court  then  being  In  ses- 
sion, entered  into  bond  for  his  appearance  be- 
fore the  district  court  of  Fannin  county  on 
the  11th  day  of  September,  1911,  the  condition 
of  the  bond  reading:  "That  whereas  the 
above-named  principal.  Bob  Barrett,  stands 
diarged  by  Indictment  duly  presented  in  the 
district  court  of  Fannin  county,  Tex.,  with  the 
offense  of  a  felony,  now  if  the  said  Bob  Bar- 
rett shall  well  and  truly  make  Us  personal 
appearance  before  said  court  at  its  next  reg- 
ular term  to  be  begun  and  holden  at  the 
court  house  of  said  county  in  the  city  of 
Bonhom,  Texas,  on  the  lltb  day  of  Septem- 
ber. 1911,''  etc  Said  defendant  failed  to  ap- 
pear, and  the  bond  was  forfeited,  and  Judg- 
ment nisi  entered,  it  reading  that  the  indict- 
ment charged  him  "with  the  offense  of  a 
felony,  to  wit,  burglary."  ■  Upon  the  final 
trial,  the  sureties  Bi^)eared  and  objected  to 
the  introduction  of  the  nisi  Judgment  In  evi- 
dence on  the  ground  that  a  variance  existed 
between  it  and  the  l>ond,  in  that  the  bond 
only  stated  he  was  charged  with  a  felony, 
while  the  Judgment  recited  that  he  was 
"charged  with  a  felony,  to  wit,  burglary," 
and  the  further  ground  that  burglary  is  not 
an  ofTense  eo  nomine.  Since  the  amendment 
of  the  Code  of  Criminal  Procedure  in  1899 
tbe  law  provides  It  is  only  necessary  that 
tlie  bond  state  he  is  charged  with  a  felony; 
It  now  being  wholly  unnecessary  to  state 
therein  the  elements  of  the  ottoise,  and  add- 
ing the  words,  "to  wit,  burglary,"  did  not 
render  the  Judgment  void.  When  It  stated 
that  he*  was  charged  "with  a  felony,"  that 
was  in  compliance  with  the  law.  Article  321, 
Code  of  Criminal  Procedure;  Nichols  v. 
State,  47  Tex.  Or.  R.  406,  83  S.  W.  1113; 
Hannon  v.  State,  48  Tex.  Cr.  B.  199,  87  S. 


W.  152;  Davla  t.  State,  66  Tex.  Cr.  R.  131, 
119  S.  W.  95. 

[2]  The  sureties  also  objected  to  the  intro- 
duction of  the  ball  bond  in  evidence,  on  the 
ground  that  It  bound  him  to  appear  at  an 
impossible  date;  the  contention  being  that 
as  the  court  was  in  session  at  the  date  of  the 
execution  of  the  bond,  and  the  11th  day  of 
September,  1911,  was  a  day  of  that  term,  it 
was  impossible  for  him  to  appear  at  the  next 
term  of  the  court  on  the  11th  day  of  Septem- 
ber, 1911,  as  the  next  term  of  the  court  would 
not  begin  until  the  first  Monday  in'  February, 
1912,  and  could  continue  in  session  only  nine 
weeks.  Subdivision  6  of  article  321  gives  as 
one  of  the  requisites  of  a  bond  "that  it  must 
state  the  time  and  place,  when  and  where  ' 
the  accused  binds  himself  to  appear,  and  the 
court  before  whom  he  is  to  appear" ;  and 
provides  that  In  stating  the  time  It  is  suffi- 
cient to  specify  the  term  of  court.  There  is 
no  question  in  this  case  but  the  bond  correct- 
ly states  the  place,  and  the  court  before 
whom  the  accused  was  to  appear,  but  it  is 
Insisted  that  the  time  is  not  made  plain  in 
one  instence  stating  the  next  term  of  court, 
which  it  is  contended  would  bind  him  to  ap- 
pear at  the  February  term,  and  in  another 
place  stating  the  time  of  appearance  as  the 
11th  day  of  September,  1911,  a  term  in  ses- 
sion at  the  time  the  bond  was  taken,  and 
that  the  variance  or  duplicity  is  fatal  to  the 
validity  of  the  bond.  The  statute,  It  will  be 
noticed,  requires  only  that  the  time  and  place 
be  stated  In  the  bond,  and  does  not  require 
that  the  term  of  court  be  named;  it  only 
stating  that,  if  the  term  Is  specified,  that  will 
be  a  sufficient  compliance  with  the  requlre- 
mrat  of  stating  time,  In  the  absence  of  a 
8];>eclflc  date  being  stated.  As  the  bond  nam- 
ed, a  specific  date  for  the  appearance  of  de- 
fendant, and  at  a  time  when  the  district 
court  of  Fannin  county  was  in  session,  we 
think  the  bond  a  valid  one.  No  one  could 
be  deceived  or  misled  as  to  the  date  defend- 
ant was  required  to  appear — September  11, 
1911.  Article  962  of  the  Procedure  provides 
that.  In  cases  of  final  Judgment  or  forfeited 
bail  txjnds,  the  proceedings  shall  be  regulated 
by  the  proceedings  that  govern  in  dvll  ac- 
tions, and  In  no  dvll  action  on  a  contract 
would  such  stipulations  be  held  to  render 
the  obligation  void.  It  is  true  that  in  statu- 
tory bonds  they  must  in  all  essential  i>artlc- 
ulars  be  drawn  in  conformity  with  the  re- 
quirementa  of  the  statute,  but,  to  render  a 
bond  of  this  character  absolutely  void,  some 
of  the  essential  requlremente  must  have  been 
omitted  therefrom,  or  It  must  have  been  so 
worded  as  to  mislead  or  deceive.  None  of 
the  essentials  ate  lacking,  and  no  one  we 
think  could  have  been  or  were  deceived  as 
to  the  date  the  accused  was  required  to  ap- 
pear and  answer  the  charge  against  him.  In 
support  of  their  contention  appellanto  dte  us 
to  several  cases:    Thomas  v.  State,  12  Tex. 


•For  other  cases  see  same  topic  and  section  NUMBOB  In  Dee,  Dig.  A  Am.  Dig.  Ker-No.  Serlm  ft  Bep'r  Indezaa 
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Avp.  418 ;  Burnett  v.  State,  18  Tex.  App.  283 ; 
Heath  t.  State,  14  Tex.  App.  213;  Wegner 
▼.  State,  28  Tex.  Am).  419,  13  S.  W.  608.  In 
the  Thomas  Case  It  was  held  that  as  the 
bond  bound  the  accused  to  appear  on  the  9th 
-day  of  May,  and  the  term  of  court  could  not 
begin  until  the  16th  day  of  May,  and  there 
was  nothing  In  the  bond  by  which  this  error 
as  to  time  was  pointed  out  and  corrected, 
the  bond  was  void.  In  this  case  If  It  could 
be  said  that  the  words  "next  term  of  court" 
and  the  words  "September  11,  1911,"  one  or 
the  other  was  an  error,  yet  the  terms  and 
-conditions  and  stipulations  of  the  bond  and 
time  fixed  pointed  out  the  error,  and  fixed 
a  specific  day  when  the  court  was  In  session, 
and  the  defendant  conld  not  have  been  mis- 
led. 

In  the  Burnett  Case  it  was  held  the  bond 
required  the  accused  to  appear  on  the  date 
named  In  the  bond,  and  this  governed,  and 
not  the  words  "next  term  of  court,"  and 
because  at  the  date  fixed  no  term  of  court 
«ould  be  held  the  bond  was  void  for  that 
reason.  This  case  supports  the  Judgment  of 
the  trial  court  in  this  case,  be  holding  that 
the  date  fixed  was  the  time  of  appearance 
and  governed,  and  It  being  during  a  term 
of  court,  the  bond  was  valid,  and  this  is  In 
■accordance  with  the  decision  of  the  court  In 
the  Burnett  Case.  The  Heath  Case  Is  not  in 
point,  for  in  that  case  the  issue  was,  had  the 
time  of  appearance  been  changed  In  the  bond 
after  being  signed  from  July  to  October; 
and  the  court  held  that  this  issue  should 
have  been  submitted  to  the  jury.  In  this 
-case  there  is  no  contention  that  the  bond  has 
been  changed  or  altered  In  any  respect  since 
its  execution  and  delivery.  In  the  Wegner 
Case  it  was  also  held  that  the  bond  was 
void  because  it  was  changed  after  being  ex- 
ecuted, and  because  it  named  a  past  date. 
In  the  case  of  Brite  v.  State,  24  Tex.  223, 
when  the  Supreme  Court  was  composed  of 
Judges  Wheeler,  Roberts,  and  Bell,  and  when 
tt  bad  criminal  Jurisdiction,  that  court  held: 
"If  a  recognizance  is  defective,  its  defects 
cannot  be  supplied  by  parol,  but  only  by  such 
intendments  as  the  court  can  reasonably 
make  by  the  help  of  its  Judicial  knowledge 
of  facts.  But  where  the  recognizance  con- 
tains words  of  certainty,  which  sufficiently 
inform  the  party  where  and  when  he  is  re- 
-qulred  to  appear,  other  erroneous  or  contra- 
•dictory  words  used  in  the  recognizance  may 
be  rejected  as  surplusage.  If,  for  instance, 
In  the  present  case,  the  party  had  entered 
into  recognizance,  to  appear  at  the  next  term 
of  the  district  court  for  Hays  county,  to  be 
bolden  on  the  fourth  Monday  after  the  first 
Monday  in  September,  the  seme  being  the 
10th  day  of  December,  the  latter  words  would 
have  been  plainly  erroneous.  But  the  party 
in  such  case  would  not  be  heard  to  say  that 
the  recognizance  was  void.  There  would  be 
two  truthful  recitals  in  the  recognizance,  and 


one  false  x>ne.  It  would  Inform  the  party 
that  he  was  required  to  make  his  appearance 
at  the  next  term  of  the  district  court  of 
Elays  county,  and  that  the  next  term  would 
be  holden  on  the  fourth  Monday  after  the 
first  Monday  in  September;  and  the  party 
could  not  treat  the  recognizance  as  a  nullity, 
because  it  further  stated  that  the  fourth 
Monday  after  the  first  Monday  In  September 
was  the  10th  day  of  December."  It  is  tme 
this  case  has  been  criticised  and  modified  to 
some  extent  by  some  of  our  decisions  on  ac- 
count of  a  chtmge  in  the  verbiage  of  onr 
procedure,  yet  the  decisions  so  holding  say 
that  the  Code  now  provides  that  the  time 
must  be  stated,  and  are  authority  for  hold- 
ing the  ball  bond  in  this  case  valid.  If  you 
treat  the  date  named  as  surplusage,  it  would 
then  read  "at  the  next  term  of  court,"  which, 
under  the  Brite  decision,  would  raider  it 
valid.  If  you  treat  the  words  "next  term 
of  court"  as  surplusage,  the  date  as  fixed 
was  at  a  time  when  a  term  of  court  could  be 
legally  held,  and  the  later  decisions  hold 
the  bond  valid.  Neither  stipulation  can  be 
construed  to  fix  a  time  when  the  district 
court  would  not  be  legally  in  session,  and 
those  cases  cited  which  hold  a  bond  void 
because  the  time  fixed  was  a  date  when  the 
court  could  not  be  legally  held  are  not  ap- 
plicable to  this  case.  The  bond,  when  read 
and  construed  as  a  whole,  fixed  a  definite 
time  for  the  appearance  of  defendant,  and 
a  time  when  the  district  conrt  was  legally  in 
session  in  Fannin  county,  Tex.,  and  It  is 
not  void,  and  the  court  did  not  err  in  admit- 
ting it  in  evidence.  The  date  fixed  in  the 
bond  governed. 

No  other  questions  are  presented,  and  the 
Judgment  is  affirmed. 


BAGGETT  v.  STAT^. 

(Court  of  Criminal  Appeals  of  Texas.    Nov. 

27,  1912.) 

1.  CsnnNAi,   Law   (|   695*)— Corthtoahcb— 
Matebial  Evidence. 

Where,  In  a  prosecution  for  being  an  ac- 
complice to  arson,  the  defendant  had  a  subpoenal 
issued  for  a  witness  immediately  after  his  ar- 
rest, but  the  sherill  had  not  succeeded  in  sum- 
moning such  witness  at  the  time  of  trial,  a. 
continuance  should  have  been  granted  upon  aja 
application  showing  that  the  absent  witness 
would  have  testified  that  he  was  in  the  defend- 
ant's store  for  46  minutes  before  6  on  a  cer- 
tain day  and  accompanied  the  defendant  when 
be  left,  and  that  me  person  who  committed 
the  arson  did  not  come  into  the  store  at  S 
minutes  to  6  and  arrange  with  the  defendant 
for  its  commission,  as  testified  to  by  such  prin- 
cipaL 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1311,  1323-1827:  I>ec. 
Dig.  I  595.»] 

2.  Gbiminal  Law  (§  829«)— Trial— Irsibttc- 

TION — ^ACCOMPUCE    TeBTIMONT. 

Where,  in  a  prosecution  for  being  an  Ac- 
complice to  arson,  the  state  offered  evidenoe 
corroborative  only  of  the  fact  that  the  aUege<j 
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principal  bnmed  the  house,  and  the  court 
charged  generally  as  to  accomplice  testimony 
and  the  necessity  for  corroboration,  a  refusal 
of  a  requested  charge  that  by  corroboration,  as 
used  in  the  general  charge,  was  meant  that  the 
evidence  must  connect  the  defendant  with  the 
procuring^  and  hiring  of  the  principal  to  bum 
the  building,  as  charged  in  the  indictment,  and 
that  it  was  not  sufficient  if  it  merely  showed 
tliat  such  principal  burned  the  building,  was 
improper,  as  such  a  cliarge  made  clear  the  real 
issue. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  f  2011;  Dec.  Dig.  |  829.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Otis  Baggett  was  convicted  of  being  an  ac- 
complice to  arson,  and  appeals.  Reversed  and 
remanded. 

Odell  &  Johnson,  of  Cleburne,  _  for  appel- 
lant O.  B.  Lane,  Asst  Atty.  Oen.,  for  tbe 
Stat& 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  crime  of  being  an  ac- 
complice to  arson,  and  Ills  pnnisbment  as- 
aessed  at  five  years'  confinement  In  tbe  peni- 
tentiary. 

[1]  When  this  cause  was  called  for  trial  on 
June  Stli,  defendant  moved  to  continue  the 
case  on  account  of  the  absence  of  tbe  witness 
J.  Lk  Harris;  it  b^ng  made  to  appear  that  de- 
fendant was  indicted  on  the  13th  of  May  and 
arrested  thereafter,  and  on  the  17th  day  of 
May  he  had  a  sabpcena  issued  for  tbe  absent 
witness,  but  the  sheriff  had  not  succeeded  in 
sonunoning  him  at  the  time  of  trial.  Broclc, 
tbe  state's  witness,  admitted  he  burned  the 
house,  and  says  that  defendant  employed  him 
to  do  so,  that  he  might  collect  bib  insurance 
on  tlie  stock  in  the  Irause.  He  further  says 
ttiat  tills  conversation  took  place  in  defend- 
ant's place  of  business  about  5  minutes  be- 
fore the  store  was  closed,  and  but  a  short 
time  before  tbe  Are.  Defendant,  in  his  ap- 
plication for  a  continuance,  says  that  Har- 
ris will  testify  that  he  (Harris)  was  In  de- 
fendant's place  of  business  for  about  45  mln- 
ntes  before  the  store  was  closed,  and  was 
there  when  Brock  came  in ;  that  he  heard  all 
the  conversation  that  took  place  between 
Brock  and  appellant  and  no  such  oonversa- 
tUw  took  place  as  Brock  details;  that  he 
(Harris)  remained  untu  the  store  was  closed, 
and  went  with  defendant  to  a  Christmas  tree, 
where  they  were  when  the  fire  occurred. 
Thus  it  is  seen  that  this  testimony,  if  the  wit- 
ness Harris  would  so  swear,  is  very  material; 
for  tbe  allegation  is  that  he  will  swear  that 
be  was  present  when  Brock  came  to  the  store, 
and  remained  there  until  the  store  closed. 
Brock,  of  course,  testifies  Harris  was  not  in 
tbe  store  when  the  trade  was  made  with  him 
to  bom  the  bnildlng,  but  he  says  the  trade 
was  made  only  about  5  minutes  before  the 
store  Closed;  while  it  is  stated  Harris  will 
testier  ttiat  he  was  at  the  store  for  45  min- 
utes before  it  closed,  and  was  there  when 


Brock  came  and  left  It  Is  npon  this  em- 
ployment of  Brock  upon  which  it  is  sought 
to  convict  appellant  as  an  accomplice  of 
Brock.  Their  testimony  would  be  in  direct 
conflict;  and  if  Harris  so  testified,  and  the 
Jury  believed  him,  it  would  necessarily  fol- 
low that  defendant  would  be  acquitted.  The 
alleged  testimony  is  so  material  we  think  the 
court  erred  in  overruling  the  application  and 
in  not  granting  a  new  trial. 

[2]  The  court  charged  the  Jury  as  to  ac- 
complice testimony  and  the  necessity  for  cor- 
roboration in  a  form  frequently  approved  by 
this  court;  but,  as  it  is  not  contended  that 
appellant  aided  in  burning  tbe  house,  or  was 
present  when  it  was  burned,  appellant  in- 
sists tliat  a  more  direct  application  of  the 
law  than  a  general  cliarge  should  have  been 
given,  directing  the  attention  of  the  jury  to 
the  fact  that  the  corrol>oration  should  be  as 
to  whether  defendant  employed  Brock  to 
bum  the  house.  The  state  offered  evidence 
corroborative  of  the  testimony  that  he  (Brock) 
burned  the  house,  and  appellant  insists  tliat 
under  this  general  charge  tbe  jury  was  mis- 
led, and  complains  because  the  court  failed 
to  give  his  special  charge,  which  reads:  "You 
are  Instructed  that  by  corroboration,  as  used 
in  the  general  charge.  Is  meant  that  tbe  evi- 
dence must  connect  ttie  defendant  with  the 
procuring  and  hiring  of  Dick  Brock  to  bum 
the  building,  alleged  in  the  Indictment.  It 
is  not  sufficient  if  it  merdy  shows  that  Dick 
Brock  burned  the  building."  Where  a  spe- 
cial charge  is  requested,  directing  tbe  atten- 
tion of  the  Jury  to  the  real  issue  In  the  case, 
it  should  be  given,  if  the  charge  of  the  court 
does  not  aptly  do  so. 

We  do  not  deem  it  necessary  to  discuss  tbe 
alleged  newly  discovered  testimony,  as  it  will 
not  be  newly  discovered  on  another  trial; 
nor  Is  it  necessary  to  discoss  tbe  other  ques- 
tions raised. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 


BROWN  r.  STATE, 

(Oonrt  of  Criminal  Appeals  of  Tezai.     Nov. 

20,  1912.) 

1.  Banks  and  Banking  (|  85*) — Dbposits— 
oztenses. 

The  Indictment  alleged  that  accused  re- 
ceived and  assented  to  the  reception  of  a  de- 
posit of  money  In  the  bank  of  E.,  "unincor- 
porated," accused  then  and  there  being  presi- 
dent of  said  bank  and  the  bank  being  insolvent 
and  that  accused  then  Imew  that  sucn  bank  and 
the  owner  and  owners  of  said  bank  was  and 
were  insolvent  etc  Pen.  Code  1911,  art.  532 
(Acts  25th  Leg.  c.  100),  provides  that  if  any 
president  or  other  officer  of  any  banking  in- 
stitution, or  "tbe  owner,  agent,  or  manager  of 
any  private  bank,"  or  the  president  etc.,  of 
any  trust  company,  shall  receive  or  assent  to 
tbe  reception  of  any  deposit  of  money  in  such 
bank  or  trust  company  after  he  shall  have  had 
knowledge  of  the  fact  that  such  bank  or  trust 
company,  "or  the  owner  or  owners  of  any  such 
private  ttank,"  is  insolvent  he  shall  be  guilty 
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of  a  felony.  Beld,  that  the  indictment  charged 
that  the  E.  bank  waa  a  private  bank,  and  waa 
bad  for  not  alleging  that  accused  was  its  owner, 
agent,  or  manager,  and  the  names  of  the  own- 
ers, and  that  they  were  insolvent  when  the 
money  was  received. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  212-217;  Dec.  Dig.  I 
86*} 

2.  Barks  and  Banking  ({  84*)— RxcEiTiNa 
Deposits  While  Insolvent— Accomplices. 
One  who  was  the  manager  of  the  bank  of 
which  accused  was  president,  and  had  personal 
charge  of  its  basiness,  receiving  all  moneys  and 
paying  all  checks,  and  knew  that  the  bank  was 
uiBolvent,  was  an  a<x:omplice  to  the  crime  of 
receiving  money  on  deposit  during  the  bank's 
insolvency,  charged  against  accased. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {(  210,  211;  Dec.  Dig.  ^ 
84.»] 

8.  Banks  and  Banking  (S  86*)— Depobitb— 
Defenses  —  Inbtbuctions  Diefining  Sol- 
vency. 

In  a  prosecatlon  of  the  president  of  a  pri- 
vate bank  for  receivii^  money  on  deposit  with 
knowledge  of  its  insolvency,  the  court  should 
charge  the  proper  rule  for  determining  the 
question  of  solvency. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  212-217;  Dec.  Dig.  { 
86.*] 

4.  Banks  and  Banking  ({  85*) — Deposits- 
Insolvent  Banks  —  PRosEcnnoN  —  Admis- 
sion or  Evidence. 

In  a  prosecution  of  a  bank  president  for 
receiving  deposits  on  a  certain  Monday  with 
knowledge  of  the  bank's  insolvency,  evidence 
that  on  Saturday  before  such  Monday,  other 
persons  had  made  deposits,  was  not.  admissible, 
especially  where  accused  waa  not  in  personal 
charge  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  212-217;  Dec  Dig.  i 
86.*] 

-  Appeal  from  District  Court,  Fayette  Coun- 
ty; Frank  S.  Roberts,  Judge. 

E.  F.  Brown  was  convicted  of  unlawfully 
receiving  money  on  deposit  in  a  bank  known 
to  be  insolvent,  while  acting  aa  president, 
and  be  appeals.  Reversed,  and  prosecution 
dismissed. 

W.  O.  Love,  of  Houston,  and  John  T.  Dun- 
can, of  La  Grange,  for  appellant.  C.  E  Lane, 
Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  charging  part  of 
the  Indictment  is  as  follows:  "That  B.  F. 
Brown,"  etc.,  "did  then  and  there  unlawfully 
receive  and  assent  to  the  reception  of  a 
deposit  of  money  into  the  bank  of  the  EI- 
llnger  Banking  Company,  unincorporated,  of 
Elllnger,  Fayette  county,  Texas,  the  said  E. 
F.  Brown  then  and  there  being  the  president 
of  said  Elllnger  Banking  Company,  and  the 
said  Elllnger  Banking  Company  then  and 
there  being  and  was  then  and  there  Insolvent 
and  in  falling  circumstances,  and  the  said 
ES.  F.  Brown  then  and  there  knew  and  had 
knowledge  of  the  fact  that  such  bank  and 
the  owner  and  ovraers  of  said  bank  was  and 
were  insolvent  and  in  falling  circumstances. 
And  the  said  E  F.  Brown  did  then  and  there 


recelTe  and  aaaoit  to  the  receivliig  of  a  de- 

posit  of  money  In  the  sum  of  fifty  ($60.00) 
dollars  from  and  by  Joe  Huboiak,  which  said 
money  was  deposited  to  the  open  deposit  ac- 
count subject  to  check  of  the  said  Joe  Hu- 
benak  In  and  upon  the  books  of  the  Elllnger 
Banking  Company  aa  aforesaid,  against  the 
peace  and  dignity  of  the  state." 

The  first  attack  on  the  indljirtment  Is  that 
it  charges  no  offense  against  the  laws  of  the 
state;  second,  that  It  falls  to  allege  that 
the  Elllnger  Banking  Company  was  a  private 
bank  or  partnership,  and  falls  to  allege 
the  name  or  names  of  the  owner  or  owners 
or  persons  composing  said  private  bank  or 
partnership;  third,  there  Is  no  allegation 
in  said  Indictment  that  said  dtfendant  E.  F. 
Brown  was  the  owner  of  the  said  Elllngw 
Banking  Company;  fourth,  it  does  not  allege 
that  the  defendant  was  the  agent  of  said  El- 
llnger Banking  Company;  fifth.  It  falls  to 
set  out  and  allege  that  defendant  was  then 
and  there  the  manager  of  said  Banking 
Company;  sixth,  it  does  not  allege  that  de- 
fendant. In  receiving  and  assenting  to  the 
reception  of  a  deposit  of  money  In  the  som 
of  $50,  was  acting  aa  agent  or  manager  for 
the  owner  or  owners  of  said  EUlnger  Bank- 
ing Company;  seventh,  there  Is  not  only 
no  allegation  in  said  Indictment  as  to  who 
was  the  owner  or  owners  of  said  Banking 
Company,  but  there  is  no  direct  allegation 
that  said  Banking  Company  had  any  owner 
or  owners;  eighth,  there  is  no  allegation 
in  said  indictment  that  said  Banking  Com- 
pany had  owners,  naming  them,  and  that 
said  owners  were  then  and  there  insolvent, 
whereas  a  private  bank  can  only  be  insolvent 
by  and  through  its  owner  or  owners;  ninth, 
there  Is  no  allegation  to  the  effect  that,  at 
the  time  said  defendant  received  or  assented 
to  the  reception  of  $60  In  money,  he  (defend- 
ant) knew  or  had  knowledge  that  said  bank 
was  then  and  there  insolvent 

[1]  Appellant  was  indicted  under  article 
532  of  the  Revised  Penal  Code.  This  statute 
was  passed  by  the  Twenty-E'ifth  Legisla- 
ture, found  on  page  130  of  the  Acts  of  that 
body,  and  is  as  follows:  "If  any  president, 
director,  manager,  cashier,  or  other  officer, 
of  any  banking  Institution,  or  the  owner, 
agent,  or  manager,  of  any  private  bank  or 
banking  institution,  or  the  president,  vice 
president,  secretary,  treasurer,  director,  or 
agent,  of  any  trust  company  or  institatloD 
doing  business  in  this  state,  shall  receive  or 
assent  to  the  reception  of  any  deposit  of 
money  or  other  valuable  thing  Into  each 
bank  or  banking  institution,  or  trust  compa- 
ny or  institution,  or  If  any  such  officer,  own- 
er, or  agent,  of  snCb  bank  or  banking  Insti- 
tution, or  if  any  president,  vice  president, 
secretary,  treasurer,  director,  or  agoit,  of 
such  trust  company,  or  institution,  shall  cre- 
ate or  assent  to  the  creation  of  any  debt, 
debts,  or  indebtedness.  In  consideration  Ot 
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or  by  reason  of  wblth  indebtedness  any  mon- 
ey or  valuable  property  shall  be  received 
Into  snch  bank  or  banking  Institution,  or 
trust  company  or  institution,  after  he  shall 
have  had  knowledge  of  the  fact  that  such 
bank,  banking  institution,  or  trust  company 
or  institution,  or  the  owner  or  owners  of  any 
such  private  bank,  is  insolvent  or  in  failing 
drcnmstances,  he  shall  be  deemed  guilty  of 
a  felony,  and,  upon  conviction  thereof,  shall 
be  punished  by  confinement  in  the  ];>eniten- 
tiary  for  a  term  of  not  less  than  two  nor 
more  than  ten  years;  provided,  that  the 
failure  of  any  such  bank  or  banking  insti- 
tution, or  trust  company  or  institution,  shall 
be  prima  fade  evidence  of  knowledge  on  the 
part  of  any  such  officer  or  person  that  the 
same  was  Insolvent  or  in  falling  drcum- 
Btances  when  the  money  or  property  was  re- 
ceived on  deposit" 

Under  this  statute  there  are  tliree  charac- 
ters of  banking  institntioiis:  First,  incorpo- 
rated or  chartered  banks;  second,  private 
banks  or  banking  institutions;  and,  third, 
trust  companies  or  institutions.  Appellant 
was  indicted  under  the  second  clause;  tliat 
is,  tliat  clause  of  the  statute  which  relates 
to  private  banking  Institutions,  which  de- 
nounces punishment  against  the  owner,  agent, 
or  manager  of  such  private  bank  or  private 
banking  instttntton.  However,  the  other  two 
clauses  of  the  statute  would  not  refer  to  or 
indnde  tills  indictment  It  rests  solely  and 
alone  upon  th6  second  clause,  whidi  re- 
lates to  private  banks.  Under  the  statutory 
provisions  of  that  clause  the  punishment 
is  denounced  only  against  the  owner,  agent, 
or  manager  of  a  private  bank  or  banking  In- 
stltntion.  This  indictment  charges  that  ap- 
pellant was  the  president  of  an  "unincorpo- 
rated" bank.  It  does  not  undertake  to  charge 
that  it  was  an  incorporated  Institution,  but 
expressly  exdndes  that  idea.  It  also  ex- 
cludes the  idea  that  it  was  a  trust  company. 
In  fact,  the  whole  record  shows  that  it  was, 
If  any  bank  at  all,  a  private  bank;  and  the 
Indictment  so  charges  it  to  be.  In  order  to 
charge  appellant  with  an  offense  under  that 
clause  of  the  statute,  it  was  necessary  to 
charge  him  as  being  the  owner,  agent  or 
manager  of  a  private  bank.  This  is  the 
statutory  requirement  It  was  by  this  means 
that  the  Legislature  sought  to  hold  re- 
sponsible for  criminal  violation  parties  who 
committed  fraud  upon  its  depositors.  This 
statute  does  not  recognize  the  president  of 
the  Instltutton  as  being  responsible  for  re- 
ceiving deposits.  It  was  not  charged  that 
appellant  was  the  agent  or  the  manager  of 
the  Institution,  nor  was  he  charged  as  be- 
ing owner.  It  was  said  In  Eoby  v.  State, 
41  Tex.  Cr.  B.  at  page  164,  61  8.  W.  at  page 
1116:  'TThis  Is  an  attempt  at  combining  two 
classes,  the  first  and  second,  because  that 
whldi  relates  to  the  private  bank  does  not 
set  forth  a  'president'  among  those  against 
whom  the  punishment  is  denounced.    la  or- 


der to  constitute  a  good  indictment  under 
the  first  class,  it  should  have  allied  that 
the  Tyler  Banking  Company  was  a  corpora- 
tion; under  the  second,  that  it  was  a  pri- 
vate bank  or  banking  institution,  and,  if  a 
private  bank  or  partnership,  the  names  of 
the  owners  or  persons  composing  the  partner- 
ship must  be  alleged.  Wherever  a  partner- 
ship la  sued,  it  is  necessary  to  set  out  the 
names  of  the  persons  composing  that  part- 
nership. Such  has  been  the  uniform  ruling 
in  Texas,  since  Bank  v.  Simonton,  2  Tex. 
SSL  This  rule  is  expressly  recognized  in  the 
late  decision  of  Frank  v.  Tatum,  87  Tex.  204, 
26  S.  W.  409.  In  this  latter  decision  this 
language  is  used:  l^e  familiar  rule  that 
all  imrtners  who  are  lointiy  bound  upon  a 
copartnership  contract  must  be  joined  as  de- 
fendants in  a  suit  upon  It  is  not  affected  by 
the  foregoing  articles  of  our  statutes  [refer- 
ring to  arUdes  1224, 1347,  Revised  OivU  Stat- 
utes]. Partnerships  are  not  thereby  Invested 
with  any  of  the  cliaracteristics  of  corpora- 
tions, nor  are  they  expressly  or  impliedly 
authorized  to  sue  or  be  sued  in  their  firm 
names,  Independently  of  their  members.' 
Such  has  been  the  ruling,  as  well,  in  criminal 
cases  in  this  state,  so  far  as  we  are  aware. 
Xasets  V.  State,  32  S.  W.  698;  White  v. 
State,  24  Tex.  App.  231,  6  8.  W.  867,  6  Am. 
St  Rep.  879;  Thurmond  v.  State,  30  Tex. 
App.  639,  17  8.  W.  1098;  Carder  v.  State, 
36  Tex.  Or.  R.  105,  31  8.  W.  678;  Colter 
V.  State,  40  Tex.  Cr.  R.  166,  48  8.  W.  379; 
Crawford  v.  State,  40  Tex.  Cr.  R.  344,  60  S. 
W.  378.  The  fact  that  the  statute  in  ques- 
tion uses  the  expression  'private  bank  or 
banking  institution'  does  not  change  this 
rule;  nor  does  the  fact  that  the  Tyler  Bank- 
ing Company'  did  its  business  under  the 
name  of  the  Tyler  Banking  Company'  make 
that  mere  name  a  legal  entity;  nor  does  it 
endow  it  with  a  iwrsonal  existence  distinct 
from  or  indei)endent  of  the  individuals  who 
compose  that  banking  company.  In  fact  it 
was  simply  a  firm  name,  under  which  the 
individuals  composing  it  did  their  banking 
business.  If  the  individuals  were  solvent 
the  Tyler  Banking  Company  was  solvent;  if 
they  were  insolvent  the  Tyler  Banking  Com- 
pany was  insolvent;  and,  in  order  to  have 
a  good  Indictment  under  the  peculiar  word- 
ing of  this  statute,  it  was  necessary  to  al- 
lege the  names  of  the  persons  composing  the 
Tyler  Banking  Company." 

It  will  be  noticed  ftom  an  Inspection  of 
the  indictment  that  It  does  not  allege  that  ap- 
pellant was  either  the  owner,  agent  or  man- 
ager; nor  does  it  allege  the  names  of  any 
owner  of  the  bank.  The  Indictmefit  evidently 
undertook  to  charge  that  the  Elllnger  Bank- 
ing Company  was  a  private  bank.  If  this  Is 
not  correct  then  the  Indictment  charges  noth- 
ing and  Is  useless.  It  does  not  allege  any  of 
the  facts  which  would  constitute  It  an  incor- 
porated bank,  but  expressly  alleges  it  to  be 
"unincorporated,"  nor  does  it  allege  that  it 
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was  a  trust  Institution.  Tber^ore  tbe  con- 
clusion is  irresistible  tliat  it  was  intended  to 
charge  that  the  EUinger  Banking  Company 
was  a  private  bank.  It  will  readily  be  per- 
c^ved  that  a  president  of  a  private  bank 
may  not  be  one  of  the  owners  of  the  bank; 
he  may  not  have  a  dollar's  Interest  in  tbe 
bank.  The  statute  does  not  hold  him  re- 
sponsible as  president  for  receiving  money 
on  deposit,  where  the  bank  is  insolvent  or 
la  falling  circumstances.  No  such  officer  is 
mentioned  in  connection  with  private  banks. 
In  order  to  so  hold  him.  It  must  allege  and 
prove  that  he  was  either  the  owner,  the 
agent,  or  the  manager.  The  indictment 
should  have  alleged  that  appellant  was  either 
the  owner,  agent,  or  manager,  and,  in  ad- 
dition, It  should  have  alleged  the  owners  of 
the  bank,  and,  further,  that  these  owners 
were  Insolvent  or  in  falling  circumstances  at 
the  time  the  money  was  received  on  deposit, 
and  that  the  accused  knew  those  facts.  In 
a  private  bank  all  parties  are  partners,  and 
the  bank  could  not  be  insolvent,  under  the 
terms  of  this  law,  unless  the  owners  were 
Insolvent.  A  different  rule  obtains  in  char- 
tered institutions.  Rules  with  reference  to 
the  responsibility  of  partners  on  one  hand, 
and  corporators  of  chartered  institutions  on 
the  other,  are  widely  variant.  In  a  partner- 
ship all  parties  are  responsible  for  the  debts 
of  the  concern,  unless  it  be  a  limited  partner- 
ship under  the  statute.  The  Ellinger  Bank 
was  not  a  limited  partnership.  The  evi- 
dence is  to  the  effect  that  there  were  sever- 
al partners  in  this  i>artlcular  institution, 
whose  names  are  set  out  In  the  statement  of 
facts.  These  should  have  been  stated  in  the 
indictment,  and  the  allegation  made  that 
these  owners  were  insolvent  or  in  falling  cir- 
cumstances at  the  time  of  tbe  deposit,  etc. 
As  was  said  in  the  Roby  Case,  supra:  "If 
the  individuals  were  solvent,  the  Tyler  Bank- 
ing Company  was  solvent;  if  they  were  In- 
solvent, the  Tyler  Banking  Company  was  in- 
solvent ;  and.  In  order  to  have  a  good  Indict- 
ment under  the  peculiar  wording  of  this  stat- 
ute. It  was  necessary  to  allege  the  names  of 
the  persons  composing  the  Tyler  Banking 
Company.''  These  names,  as  shown  by  the 
statement  of  facts,  were  readily  ascertain- 
able. The  manager  of  the  concern,  Mr. 
Broesdie,  mentions  the  names  of  these  part- 
ners in  his  testimony.  There  Is  nothing  to 
indicate  In  the  indictment  that  the  grand 
Jury  did  not  know  the  names  of  tbe  owners, 
nor  does  It  charge  that  they  used  any  dili- 
gence to  ascertain  the  names  of  these  par- 
ties, or  that  they  were  unknown  to  that  body. 
We  have  disposed  of  this  indictment  in  a 
general  way,  without  going  more  specifically 
into  a  review  of  the  many  grounds  urged 
against  its  validity.  It  is  clearly  not  in  ac- 
cordance with  the  statute,  and  does  not 
charge  the  offense  therein  denounced.  The 
indictment  should  have  been  quashed  and 


the  Judgment  arrested,  as  urged  by  appe- 
lant 

[2]  There  are  several  other  grounds  urged 
for  reversal  of  the  Judgmait,  which  we  think 
are  well  taken.  One  of  these  wUl  be  no- 
ticed. Mr.  Broesche  was  used  as  a  witness. 
His  testimony,  as  does  the  testimony  of  all 
the  witnesses,  shows  beyond  question  that 
he  was  the  manager  of  the  Ellinger  Banking 
Company,  that  he  attended  to  its  business 
matters,  and  had  personal  direction  and 
charge.  He  received  all  the  money  and  paid 
all  checks,  and  in  fact  had  personal  super- 
vision of  the  concern.  Appellant  was  not  at 
Ellinger,  and  had  not  been  for  tbree  years. 
He  lived  in  Houston,  Harris  county.  An- 
other one  of  the  partners  In  the  concern,  Mr. 
N.  K.  Freeman,  lived  at  another  and  differ- 
ent point  The  residences  of  the  other  part- 
ners in  the  concern  are  not  stated,  but  there 
were  several  of  those.  The  evidence  of  Mr. 
Broesche  further  demonstrates  that  he  knew 
the  business  and  was  intimate  with  it  and 
if  it  was  Insolvent  or  In  failing  circumstanc- 
es at  the  time  of  receiving  the  deposit  no  one 
knew  that  better  then  Mr.  Broesche.  Its  in- 
debtedness, under  his  statement,  was  some- 
thing in  the  neighborhood  of  $25,000  at  tbe 
time  of  the  reception  of  this  money,  and  it 
had  something  like  $1,300  in  cash  on  band. 
In  fact  his  testimony  Indicates  that  the 
concern  was  anything  but  a  solvent  one. 
Under  these  dreumstances,  we  are  of  opin- 
ion that  ai)pellant  was  correct  in  his  conten- 
tion that  the  court  should  have  charged  that 
Mr.  Broesche  was  an  accomplice,  and  appro- 
priately given  the  law  in  regard  to  this  ques- 
tion to  the  Jury. 

[8]  There  is  another  question  It  may  be 
well  enough  to  notice.  The  court  failed  to 
give  the  Jury  any  rule  In  regard  to  the 
question  of  solvency  by  which  they  might  de- 
termine that  question.  Tbe  Jury  were  not 
informed  when  a  banking  Institution  was 
insolvent  or  In  failing  dreumstances.  This 
question  is  urged  in  various  ways  In  the  trial 
court  This  court,  in  Fleming  v.  State,  62 
Tex.  Or.  R.  663,  138  S.  W.  698,  laid  down 
the  rule  that  should  govern  the  trial  courts 
in  charging  this  phase  of  the  law. 

[4]  There  are  other  questions  in  regard  to 
the  admission  and  rejection  of  testimony, 
which  we  think  are  well  taken,  but  not 
necessary  to  be  discussed.  But  one  phase 
of  these  matters  will  be  noticed.  Several 
witnesses  were  permitted  fo  testify  that  on 
Saturday,  before  the  bank  closed  its  doors 
on  the  following  Tuesday,  over  appellant's 
objection,  they  had  made  deposits  in  this 
bank.  Appellant  Is  charged  with  having  re- 
ceived the  deposits  set  out  in  the  Indictment; 
on  Monday  following  the  Saturday  In  ques- 
tion. Upon  another  trial  we  are  of  opinion 
the  evidence  of  the  deposits  received  on. 
Saturday  should  not  be  received  or  permitted 
to  go  to  the  Jury.  It  could  shed  no  light  upon 
the  question,  bad  no  tendoicy  to  show  tba.fe 
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the  bank  was  Insolvent,  or  In  falling  circum- 
stances, and  did  not  undertake  to  connect  the 
defendant  with  this  In  any  manner;  for  the 
evidence  shows  positively  he  was  not  there, 
and  had  not  been  for  three  years,  and  Mr. 
Broesche  was  not  on  trial,  and  so  fftr  as  the 
record  Is  concerned  seems  not  to  have  been 
Indicted.  He,  and  not  appellant,  received  the 
deposits  and  entered  ttaem  to  the  general  ac^ 
count 

Without  going  further  Into  a  discussion  of 
the  questions  set  out  for  reversal,  we  dispose 
of  the  ease  as  above  Indicated,  and  for  the 
reasons  stated  the  Judgment  will  be  reversed, 
and  because  the  Indictment  Is  Insufficient  the 
prosecution  will  be  dismissed. 


GAOB  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1912.) 

1.  Cbikinal  Law   ({  064*)  —  Motions  fob 
New  TaiAii— Objkcttionb  to  Chabob. 

Objections  to  the  charge,  in  a  motion  for 
new  trial,  which  do  not  set  out  the  specific  er- 
ror, are  insnflSclent 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2363-2367;  Dec.  Dig.  { 
954.*] 

2.  Bapb  (I  16*) — "Assault  with  Intent  to 
Commit  jKAPB''—roBCK — "Assault." 

Under  Pen.  Code  1911,  art.  1063,  defining 
"rape"  as  the  carnal  knowledge  of  a  female  per- 
son under  the  age  of  16  years  other  than  the 
wife  of  the  person,  with  or  without  her  con- 
sent, and  article  1008,  defining  "assault"  as  any 
unlawful  violence  on  the  person  of  another  with 
intent  to  injure  him  and  that  any  attempt  to 
commit  a  battery  or  any  threatening  gesture 
showing  an  immediate  intention  coupled  with 
an  ability  to  commit  a  battery,  an  assault  to 
rape  a  child  under  16  may  be  committed  with- 
out force,  and  proof  that  accused  lay  in  wait 
for  prosecutrix,  a  child  under  16,  as  she  was 
going  to  school,  and  after  making  an  indecent 
proposal  to  her  chased  her  until  she  outran  him, 
was  snAcient  to  sustain  a  conviction  of  assault 
with  intmt  to  rape. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  U  16-19 ;   Dec.  Dig.  {  16.* 

For  other  definitions,  see  Words  and  Phrases, 


ToL  1,  pp.  642-644;   vol.  8,  p.  7688;   vol.  1, 
B^-SsS ;    vol.  8,  p.  76r-         •    -  -^ 

6026;    vol  8,  p.  7778.] 


vol.  8,  p.  7682;    vol.  1,  pp. 


I>avld8on,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Hood  County; 
W.  J.  Oxford,  Judge. 

Sam  Gage  was  convicted  of  assault  with 
intent  to  rape,  and  he  appeals.    AArmed. 

Etetes  &  Estes,  Payne  &  Davmport,  and 
Levi  Herring,  all  of  Granbnry,  for  appellant 
John  J.  Hlner,  of  Oranbury,  and  CL  B.  Lane, 
Asst.  Atty.  Got,  for  the  State. 

FBENDBR6AST,  J.  Appellant  was  in- 
dicted, convicted,  and  given  the  lowest  penal- 
ty, two  years,  for  an  assault  upon  a  little 
girl.  Pearl  Martin,  12  years  of  age  with  the 
intent  to  have  carnal  knowledge  of  her,  she 
not  being  Ida  wife,  alleged  to  have  occurred 
on  or  about  March  20,  1912. 


Appellant  did  not  testify.  The  testimony  is 
uncontradicted.  It  shows  this  state  of  fact: 
That  appellant,  whose  age  was  not  given,  but 
the  circumstances  show  was  a  young  man, 
living  with  his  father  In  the  community 
where  the  assault  occurred,  knew  this  little 
girl  and  had  known  her  for  some  time,  and 
went  to  the  same  school  which  she  did  the 
year  before.  That  the  little  girl  lived  with 
her  uncle,  her  mother  being  dead  and  her  fa- 
ther away,  and  had  since  she  was  two  years 
old,  and  lived  about  one  mile  from  the  school- 
house  where  she  was  then  attending  school. 
That  in  going  back  and  forth  to  and  from 
school  she  went  alone  generally  and  most  of 
the  way  along  a  pubUc  road,  but  that  when 
she  got  to  the  place  of  a  Mr.  West  she  went 
into  his  pasture^  thence  along  a  trail  about 
a  quarter  of  a  mile  therein^  to  the  school- 
house.  It  being  situated  In  Mr.  West's  pas- 
ture. That  in  thus  pcmsing  along  through 
this  pasture  she  was  about  200  yards  from 
the  West  residence,  which  fronted  the  op- 
posite direction  from  where  she  was  when 
this  assault  occurred,  and  that  between  the 
residence  and  where  she  was  the  bam,  lots, 
stables,  and  other  outhouses  of  Mr.  West 
were  located,  and  that  also  between  where 
she  was  and  the  West  premises  were  scatter- 
ing trees  and  perhaps  some  undergrowth; 
that  at  the  point  where  she  would  enter  and 
did  enter  this  pasture  of  Mr.  West  on  her 
way  back  and  forth  to  school  was  a  skirt  of 
timber  and  undergrowth.  On  one  side  of  the 
trail  she  traveled,  this  timber  was  thick  or 
heavy,  and  on  the  other  side  between  there 
and  the  West  house  the  timber  was  more  open 
and  scattered.  That  some  few  weeks  before 
this  assault,  one  Pendergrast,  a  state's  wit- 
ness In  this  case,  who  showed  that  he  was  a 
rural  mall  carrier  and  that  he  was  in  the  hab- 
it of  going  along  this  trail  through  this  skirt 
of  timber  to  reach  th$  boxes  to  take  up  and 
deliver  mall  matter,  stated  that  he  knew  both 
the  appellant  and  said  little  girl,  and  knew 
that  the  little  girl  was  in  the  habit  of  going 
back  and  forth  along  this  trail  to  and  from 
school.;  that  he  had  seen  her  repeatedly  do 
so.  This  witness  then  testified,  as  shown  by 
the  statement  of  facts,  this :  "Something  like 
a  month  before  the  date  of  the  matter  in  con- 
troversy I  was  returning  from  my  rural  mall 
box  to  my  home,  and,  having  crossed  the  trail 
along  this  bunch  of  timber,  I  saw  the  defend- 
ant lying^  on  the  ground  In  a  thicket  and  near 
the  trail  or  pathway  used  by  Pearl  Martin. 
At  the  time  I  saw  defendant  he  was  about 
middle  ways  of  the  timber,  and  some  15  or 
20  steps  from  the  trail.  He  got  up  from  the 
ground  as  I  came  up  to  him,  and  we  stood 
there  talking  for  a  few  minutes,  when  the 
girl.  Pearl  Martin,  came  along  the  trail  on 
her  way  from  school.  Just  as  the  girl  passed 
by  us,  defendant  said  to  me,  'I  would  like  to 
have  a  piece  of  that'  I  made  no  reply  or 
comment  on  his  remark,  and  he  then  said 
again,  'Do  you  redcon  I  could  get  it  In  her  7 
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I  told  defendant  I  did  not  know,  and  he  then 
said,  'I  am  going  to  ask  her  for  a  piece  some 
day,  and  if  she  don't  give  It  to  me  I  am  go- 
ing to  take  It  away  from  her.'  I  then  said 
to  defendant  that  he  had  better  not  do  any- 
thing like  that,  and  that  he  was  liable  to  get 
bis  foot  in  it'  Defendant  and  I  then  talked 
there  for  a  few  minutes,  and  I  started  on 
my  way  home,  and  defendant  started  XmA 
and  went  In  the  direction  of  his  home." 

We  think  It  best,  under  the  circumstances, 
to  here  give  in  full  a  copy  of  the  testimony  of 
this  little  girl.  Pearl  Martin,  as  It  is  contain- 
ed in  the  statement  of  facts  before  us:  '7 
live  with  my  uncle,  A.  J.  Robertson,  close  to 
the  town  of  Xolar.  My  mother  is  dead.  I 
do  not  know  where  my  father  is.  I  am  now 
12  years  old  and  have  lived  with  my  uncle 
since  I  was  2  years  old.  I  attend  school  near 
Tolar,  and  have  to  go  something  like  a  mile 
from  my  home  to  the  schoolhouse,  located  on 
the  Owen  West  farm,  first  going  the  road 
through  the  Gage  farm,  and  then  through  the 
fence  Into  Mr.  West's  pasture,  and  along  a 
trallway  by  a  bunch  of  timber  adjoining  the 
West  farm,  and  by  a  fence  inclosing  the  West 
fleld  and  pasture.  It  was  my  custom  to  go 
this  way,  as  the  distance  by  the  public  road 
was  longer.  Along  this  trallway  the  timber 
was  on  my  right  and  the  fence  on  my  left 
as  I  went  south  to  the  schoolhouse,  through 
Mr.  West's  pasture  On  the  day  of  the 
troubid  with  the  defendant,  I  had  gone  in  the 
usual  way  towards  the  sdioolhouse,  and  had 
got  Into  the  pasture,  and  through  the  fence 
and  into  the  trail  by  the  timber,  when  I  saw 
the  defendant  coming  through  the  timber.  I 
do  not  know  the  direction  he  came  from,  as 
I  Just  happened  to  look  up  and  see  him  com- 
ing towards  me  through  the  timber  walking 
as  though  he  was  coming  to  the  trail  where 
I  was,  and  I  then  walked  on  pretty  fast. 
When  he  got  up  to  where  I  was,  he  asked 
me  if  I  had  seen  the  calves.  He  was  then 
near  the  traU  where  I  was.  I  told  defendant 
I  had  not  seen  them."  The  witness  was  then 
interrogated  and  answered  as  follows:  "Q. 
Then  what  did  he  say  to  you?  A,  He  said, 
'Give  me  a  piece.'  Q.  Then  what  did  you  say 
Co  him?  A.  I  didn't  say  anything;  I  Just 
went  on.  Q.  How  did  you  go?  A.  I  run. 
Q.  What  did  yon  run  for?  A.  I  was  afraid 
of  him.  Q.  Wtien  you  ran,  what  did  he  do? 
A.  He  ran  too.  He  ran  after  me  a  distance 
of  about  80  yards.  We  were  running  in  the 
direction  of  Mr.  Owea  West's  house,  and  de- 
fendant stopped  just  before  we  got  to  the 
edge  of  the  timber.  As  we  got  there,  I  told 
him  I  was  going  to  tell  Mr.  West  on  him,  and 
he  stopped  and  went  bnA  towards  his  home 
or  oft  Into  the  woods.  Q.  Did  he  try  to  cateh 
you?  A.  Yes,  sir;  it  looked  like  he  was.  Q. 
What  kei>t  him  from  catching  you?  A.  I  was 
running  down  the  path,  and  he  had  to  go 
around  the  bushes,  and  he  was  trying  to  head 
me  off,  and  I  outran  him.  After  I  had  run 
through  the  timber,  or  after  I  had  got  to  the 
edge  of  It,  I  ran  to  Mr.  West's  house,  where 


my  teacher,  Miss  Beulah  Woodward,  lived, 
and  told  her  what  had  happened.  I  also 
saw  Bfrs.  West,  and  my  teadier  told  her 
wliat  I  had  said,  and  I  then  went  on  back 
home  and  did  not  go  to  sdiool  that  day  ontll 
some  time  later  in  the  day.  I  told  my  folks 
at  home  about  what  the  defendant  had  done. 
All  this  occurred  in  Hood  county,  Tez.  I 
was  not  the  wife  of  the  defendant." 

Cross-examined,  the  witness  said:  "I  am  In 
the  fourth  grade  in  school,  and  study  arith- 
metic^ geography,  grammar,  physiology,  etc 
Defendant  has  also  attended  the  same  school 
where  I  was,  and  was  there  a  portion  of  the 
time  last  winter  and  also  last  summer.    He 
did  not  attend  the  last  term  of  the  schooL    I 
have  been  at  the  defendant's  home  a  number 
of  times,  but  do  not  recall  that  he  has  ever 
been  at  my  borne.    He  had  never  offered  me 
any  insult  before  the  occasion  referred  to,  but 
always  treated  me  nicely,  and  I  was  never 
afraid  of  him  before  this  occasion  as  I  was 
then.     I  usually  went  from  home  through 
this  trail  by  the  timber  in  going  to  my  school, 
but  in  returning  home  I  generally  went  an- 
other route,  unless  defendant's  sister  was  at 
school,  when  I  would  go  back  the  same  trail- 
way  with  her.    I  have  no  recollection  of  see- 
ing defendant  and  Mr.  Pendergrast  in  the 
timber    before    the    occasion    in    question. 
When  the  defendant  was  running  after  me, 
and  we  had  got  to  the  edge  of  the  timber,  I 
could  not  see  anybody  at  Mr.  West's  home; 
I  could  see  the  house,  or  where  the  house 
was;  but  there  was  nobody  that  I  could  see. 
The  bam  was  between  his  house  and  where 
we  were  at  the  time.    I  don't  know  which 
way  defendant  had  come  from  when  I  first 
saw  him  in  the  woods;   he  was  just  coming 
to  where  I  was  walking  towards  the  trail 
and  first  asked  me  If  I  had  seen  his  calves. 
I  don't  know  what  he  had  been  doing.     I 
just  happened  to  look  up  and  saw  him  com- 
ing towards  me.    After  we  had  run  some  dis- 
tance towards  the  edge  of  thei  timber,  I  could 
see  some  other  chlldroi  going  to  school  along 
the  road  the  other  side  of  Mr.  West's  bam. 
I  was  then  running  in  their  direction.    After 
I  began  to  run  defoidant  told  me  to  stop,  and 
I  told  him  I  wouldn't  stop,  and  that  I  would 
go  and  tell  Mr.  West  on  him.    He  did  not 
thai  intimate  to  me  not  to  tell  what  had 
happened  or  what  had  been  said,  but  turned 
back  Into  the  woods  and  went  off.    He  did. 
not  put  his  hands  on  me  because  he  didn't 
have  the  (4iance  to  do  so."    The  witness,  in- 
terrogated, answered  as  follows:    "Q.  How- 
close  did  he  get  to  yon?    A.  About  a  yard. 
Q.  Let's  have  the  distance  now,  as  near  as 
you  can,  call  out  some  object  in  this  room — 
some  distance  across  this  room?    A.  About 
as  far  as  from  me  to  you  (estimated  to  t>e 
eight  to  ten  feet).     Q.  When  you  went  to 
running,  he  never  did  get  any  closer  to  yoa? 
A.  No,  sir.    Q.  Were  there  any  obstructloiis 
between  you    and   him?     A.  Yes,   sir;     the 
bushes  were  between  us.    Q.  When  he  wmt 
to  running  after  you,  did  he  get  in  the  trau 
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where  yon  were,  or  did  he  mn  ont  away  from 
the  trail?  A.  No,  air;  he  never  got  in  the 
trail;  he  just  nm  aronnd  the  trees;  he 
Jnmped  over  some  bushes,  and  said,  'I  want 
to  tell  yon  something.'  Q.  Ton  told  blm  you 
wouldn't  wait,  and  for  him  to  go  away,  and 
he  then  turned  and  left  you?  A.  Tes,  sir.  I 
have  only  guessed  at  the  distance  I  ran  as 
60  yards.  Defendant  didn't  run  as  far  as  I 
did,  as  I  ran  until  I  got  away  from  the 
woods.  I  Just  estimate  the  distance  the  de- 
fendant and  I  ran  together  as  60  yards.  I 
suppose  the  defendant  can  outrun  me,  but  he 
couldn't  catch  me  on  account  of  the  bushes 
tie  was  running  in.  I  would  gain  on  him 
when  he  was  going  around  the  bushes.  I 
don't  know  whether  he  could  hare  caught 
me  or  not,  but  I  was  running  my  best"  Re- 
examined by  the  district  attorney :  "Defend- 
ant did  not  stop  running  after  me  until  I 
told  him  I  was  going  to  tell  Mr.  West,  and 
when  I  did  so  tell  him  he  stopped  and  turned 
back  Into  the  woods.  I  was  running  as  best 
I  could,  and  defendant  seemed  to  be  trying 
to  bead  me  off.  I  only  guess  at  the  distance 
from  tliat  place  to  the  home  of  Mr.  West 
and  do  not  really  know  the  distance,  but  aft- 
er I  got  out  of  this  bunch  of  timber  Mr. 
West's  house  was  in  plain  view  of  me." 

Her  tea<9ier.  Miss  Woodward,  testified 
that  she  first  saw  this  little  girl  on  that 
morning  about  8  o'clock  when  she  (the  wit- 
ness was  preparing  to  go  to  school;  that 
the  girl  on  this  occasion  first  came  to  the 
West  house  in  Mrs.  West's  room  and  then 
to  her  room,  and,  upon  being  asked  bow  she 
was^  she  stated  that  she  was  scared  most 
to  death.  "As  she  told  me  that  she  broke 
down  and  commenced  to  cry,  and  fell  over 
on  my  arm.  I  was  standing  in  front  of  the 
dresser  at  the  time,  and  pulled  her  up  to  me 
and  told  her  to  sit  down  and  calm  herself 
and  tell  me  what  was  the  matter."  The 
state  tbai  introduced  Mr.  West,  and  Mr. 
Bowman,  the  deputy  sheriff,  who,  having 
heard  of  this  matter,  investigated  it  for 
tracks  along  this  traU.  The  effect  of  their 
testimony  is  that  they  describe  the  location 
■nbstantially  as  stated  above;  that  they 
bunted  for  tracks  where  the  little  girl  claim- 
ed to  have  been  chased  by  the  appellant,  and 
found,  on  the  ground  where  she  had  indicat- 
ed appellant  had  run  her,  her  tracks  showing 
tJiat  she  had  run  aa  claimed  by  her,  and  the 
tracks  of  a  man  showing  where  he  had 
Jumped  over  and  run  around  undergrowth 
and  brush  substantially  as  detailed  by  her; 
and  that  those  tracks  showed  that  the  per- 
son was  running  and  Jumping  In  the  direc- 
tion and  for  the  distance  testified  to  by  tlie 
little  girl — In  fact,  in  every  way  confirming 
and  corroborating  her  testimony. 

[1]  There  is  no  bill  of  exception  in  the 
record.  In  the  moil<Hi  for  new  trial  there 
ax«  some  very  gioieral  OMnplaints  of  the 
charge  of  the  court  They  point  out  no 
spedflc  error  whatever  and  are  too  general 
to   tw  considered  by  this  court  under  the 


uniform  holding  and  ruling  thereof.  Byrd 
V.  State,  161  i£  W.  1068,  recenUy  decided: 
Berg  V.  State,  142  &  W.  884;  Byan  v.  State, 
142  S.  W.  87&  However,  the  appellant's 
contention  on  these  complaints  seems  to  be 
that  the  court  did  not  In  its  charge  require 
that  force  and  an  actual  battery  should  be 
committed  upon  this  child  before  a  convic- 
tion was  authorized.  The  court's  diarge, 
as  a  whole.  Is  an  admirable  one  and  prop- 
erly submits  the  questions  to  the  Jury. 

[2]  It  cannot  longer  be  doubted  tliat  the 
law  of  this  state  is  that  in  an  assault  to 
rape  a  child  under  15  years  of  age,  or  in 
committing  the  act  of  rape  upon  such  child, 
the  statute  means  what  It  says,  that  the 
offense  is  complete  and  is  constituted  wheth- 
er It  is  "with  or  without  force."  In  other 
words,  that  neither  the  indictment  has  to 
diarge,  nor  the  proof  to  show,  that  force  was 
used  to  commit  such  an  act  upon  such  child, 
even  though  it  is  when  such  force  Is  charg- 
ed upon  a  woman  over  the  age  of  15  years. 
Hightower  v.  State,  143  S.  W.  1168,  and 
cases  there  cited.  Even  if  it  was  necessary 
to  show  force  in  such  an  assault  upon  a  gtrl 
under  16  years  of  age,  the  evidence  in  tills 
case  abundantly  and  vrithout  contradiction 
shows  that  all  the  force  that  would  be  nec- 
essary in  such  a  case  was  used  by  the  appel- 
lant, conceding  that  he  did  not  actually 
touch  her  person.  He  was  doing  everything 
possible  within  his  power  to  do  so  and  was 
prevented  only  by  the  fact  that  she  outran 
him  and  he  could  not  and  did  not  catch  her 
before  she  came  In  sight  and  hearing  of 
other  persons. 

The  evidence  in  this  case  did  not  call 
for  a  charge  on  ^ther  aggravated  or  simple 
assault,  and  none  such  whatever  was  re- 
quested by  appellant  on  the  trial.  The  evi- 
dence, without  question,  shows  an  assault 
with  intent  to  rape,  or  nothing.  The  in- 
dictment strictly  follows  the  statute  and  is 
In  accordance  therewith  and  the  approved 
forms,  held  many  times  to  be  sufficient  by 
this  court  None  of  the  matters  above  men- 
tioned require  any  discussion  or  further 
statement  The  fact  is,  the  appellant's  sole 
contention  in  Us  brief  and  argument  is  that 
the  evidence  Is  Insufliclent  to  sustain  the  ver- 
dict, and  for  that  reason  insists  that  this 
court  should  reverse  and  remand. 

Our  law  defines  "rape"  on  a  diUd  under 
15  years  of  age,  not  the  wife  of  the  person 
committing  the  rape,  as:  "Rape  Is  the  car- 
nal knowledge  of  a  female  under  the  age  of 
fifteen  years,  other  than  the  wife  of  the 
I>er8on,  with  or  without  her  consent  and 
with  or  without  the  use  of  force,  threats  or 
fraud"  Article  1063,  P.  O.  In  other  words, 
the  mere  act  of  carnal  knowledge  by  a  man 
with  any  child  under  16  years  of  age  is  ipso 
facto  rape.  Also,  by  our  law  an  "assault" 
with  Intmt  to  rape  Is :  "If  any  person  shall 
assault  a  woman  with  Intent  to  commit  the 
offense  of  rape^  he  shall  be  punished,"  etc. 
Article  1029,  P.  a   ▲  'Voman,"  tn  this  stat- 


Digitized  by 


Google 


568 


151  SOUTHWBSTBBN  BEPORTEB 


CTex. 


nte,  means  any  female^  and  indades  a  child 
under  16  years  of  age.  Under  all  the  au- 
thorities, in  cases  charging  an  assault  wlUi 
Intent  to  rape  It  Is  necessary  for  the  court 
to  define  an  "assault"  as  that  is  defined  by 
our  law.  Our  law  in  defining  an  "assault"  al- 
so, at  the  same  time,  defines  an  "assault  and 
battery."  Both  of  these  offenses,  "assault" 
and  "assault  and  battery,"  being  defined  by 
the  same  statute:  "The  use  of  any  unlaw- 
ful violence  upon  the  x)er8on  of  another  with 
Intent  to  injure  him,  whatever  be  the  means 
or  the  degree  of  violence  used.  Is  an  assault 
and  battery.  Any  attempt  to  commit  a  bat- 
tery, or  any  threat«iing  gesture  showing,  in 
Itself  or  by  words  accompanying  it,  an  im- 
mediate intention,  coupled  with  an  ability 
to  commit  a  battery,  is  an  assault"  Article 
1008,  P.  C.  Then  article  1012,  P.  O.  says: 
"Any  means  used  by  the  person  assaulting, 
as  by  spitting  in  the  face,  or  otherwise, 
which  is  capable  of  inflicting  an  injury, 
-comes  within  the  definition  of  an  assault" 
Then  follows  the  next,  article  1013,  defining 
what  Is  meant  by  "coupled  with  ability  to 
commit,"  saying:  "(1)  That  the  person  mak- 
ing the  assault  must  be  In  such  a  position 
that.  If  not  prevented,  he  may  inflict  a  bat- 
tery upon  the  person  assailed.  (2)  That  he 
must  be  within  such  distance  of  the  person 
so  assailed  as  to  make  it  within  his  power 
to  commit  the  battery  by  the  use  of  the 
means  with  which  he  attempts  it  (3)  It  fol- 
lows that  one  who  is,  at  the  time  of  making 
an  attempt  to  commit  a  battery,  under  such 
restraint  as  to  deprive  him  of  the  power  to 
act,  or  who  is  at  so  great  a  distance  from  the 
person  assailed  as  that  he  cannot  reach  his 
person  by  the  use  of  the  mecms  with  which 
he  makes  the  attempt  is  not  guilty  of  an 
assault  But  the  use  of  any  dangerous 
weapon,  or  the  semblance  thereof,  in  an 
angry  or  threatening  manner,  with  Intent 
to  alarm  another,  and  under  drcumstaces 
calculated  to  effect  that  object,  comes  within 
the  meaning  of  an  assault" 

From  these  statutory  enactments  it  is 
clearly  shown  that  an  assault  with  Intent  to 
to  rape  is  committed  when  an  assault  is 
shown,  and  the  intent  in  committing  It  is 
to  have  catnal  knowledge.  That  it  was  ap- 
pellant's Intention  on  this  occasion  to  have 
carnal  knowledge  of  this  child  we  think 
cannot  be  questioned.  As  stated  by  him  to 
the  witness  previously,  he  intended  to  ask 
her  for  it,  and,  if  she  refused,  he  was  by 
force  going  to  take  it  away  from  her.  Just 
what  he  had  recentiy  said  he  was  going  to 
do  he  attempted  with  all  the  power  within 
him  to  execute  on  this  occasion.  The  law 
does  not  require  that  he  shall  commit  a 
'battery  upon  the  child,  but  simply  and  solely 
an  attault.  He  attempted  an  assault  and 
battery  upon  her  with  all  the  means  within 
his  power  at  the  time  and  was  prevented 
from  doing  so  by  the  party  herself  ontrun- 
ning  him  and  thereby  succeeding  In  escap- 
ing from  him.     That  he  could  and  would 


have  at  this  time  committed  a  battery  on 
this  child,  if  lie  Aad  fwt  been  prevented.  Is 
without  doubt,  and  It  cannot  be  doubted, 
from  the  testimony.  That  he  also  alarmed 
her  in  this  assault  cannot  be  doubted  from 
the  testimony.  What  was  said  by  this  court, 
through  Judge  Henderson,  in  Gonn  ▼.  State, 
40  S.  W.  726,  Is  peculiarly  applicable  and  per- 
tinent here.  It  is :  "Prosecutor,  in  fact  may 
not  have  been  alarmed  at  the  drawn  knife, 
but  this  would  not  detract  from  the  intent 
with  which  appellant  may  have  drawn  the 
knife  and  advanced  towards  him.  Nor  is  the 
contention  of  appellant  to  the  effect  that  be 
did  not  make  an  assault  at  all,  because  he 
was  restrained  before  he  made  a  battery,  any 
more  tenable.  The  fact  that  A.  and  B.  have 
a  quarrel,  and  that  A.  draws  his  knife,  and 
starts  towards  B.,  but  before  he  gets  to  him 
C.  catches  and  restrains  him,  so  it  Is  Im- 
possible for  him  to  get  to  B.,  would  not  con- 
stitute an  assault  under  the  statute,  would 
be  a  monstrous  doctrine.  That  Is  not  what 
subdlvlBlon  8  under  article  S92,  Pen.  Code 
1895,  means.  In  this  case  the  assault  was 
made  when  it  was  entirely  possible  for  de- 
fendant to  get  to  the  prosecutor  and  commit 
a  battery  upon  him.  There  was  do  Insu- 
perable difficulty  in  this  matter ;_  bnt,  after 
the  assault  was  made,  and  while'  he  was  at- 
tempting to  consummate  his  purpose  and 
commit  a  battery,  he  was  arrested  by  a  by- 
stander and  restrained.  His  assault  how- 
ever, was  complete  when  he  had  the  aUlity 
to  commit  the  battery.  The  fact  that  he  was 
prevented  from  making  a  battery  did  not 
do  away  with  the  offense  of  an  assault  al- 
ready committed  by  him."  So  it  may  be  well 
said  in  this  case  that  appellant  was  In  posi- 
tion at  the  time  he  made  the  assault  upon 
this  child  to  have  committed  a  battery  upon 
her  and  would  have  done  so  unquestionably 
if  he  had  not  been  prevented.  That  he  «ea« 
prevented  there  can  J>e  no  quettion.  It  does 
not  require  the  intervention  of  some  third 
party  to  prevent  the  battery.  The  statute 
clearly  contemplates  that  anything  which,  or 
any  person  who,  prevents  him  Is  embraced, 
meant  and  Included.  What  prevented  him 
on  this  occasion  from  committing  the  bat- 
tery when  he  began  the  assault?  NotUnr 
but  the  fact  that  the  child  became  alarmed 
and  that  she  outran  him.  That  he  would 
have  committed  the  battery,  if  not  thus  pre- 
vented, cannot  be  doubted.  His  assault  was 
complete.  The  fact  that  he  was  prevented 
from  making  the  battery,  as  said  by  Judge 
Henderson  above,  did  not  do  away  vrith  the 
offense  of  an  assault  already  committed  by 
him.  It  would  also,  as  said  by  Judge  Hen- 
derson, be  a  monstrous  doctrine  to  hold  tttat 
under  the  circumstances  in  this  case  appe- 
lant did  not  commit  an  assault  upon  this 
child,  simply  and  solely  because  he  was  pre- 
vented from  consummating  that  assault  Into 
a  battery,  and  It  cannot  relieve  him  of  the 
penalty  for  the  offense  he  committed.    In  our 


Digitized  by 


Google 


To.) 


PASCHAIi  y.  IKMAN 


569 


i^tlslon,  tbe  evidence  clearly  Jnstlfles,  If  it 
does  not  imperatively  require,  a  finding  that 
he  was  goilty  and  proven  so,  beyond  a  rea- 
sonable doubt,  by  the  testimony  in  this  case. 
The  Jndgment  is  affirmed. 

DAVIDSON,  P.  J.  The  Oann  Case  has  ab- 
aolntely  no  relevancy  to  the  facts  of  this 
case.  The  statute  provides  that  tbe  party 
must  be  within  reach  of  the  party  alleged 
to  be  assaulted  so  as  to  be  able  to  carry  out 
bia  intent  The  state's  evidence  positively 
places  appellant  where  he  could  not  either 
make  an  assault  or  take  hold  of  the  person 
of  the  little  glrL  No  one  prevented  him 
from  doing  so.  He  did  not  get  within  reach- 
ing distance.  This  case  will  stand  alone,  sui 
generis  and  in  violation  of  the  statute. 

I  cannot  concur.  I  dissent  A  party  ought 
at  least  be  brought  within  some  shadow  of 
the  law. 


PASCHAL  V.  INMAN. 

(Court  of  CItU  Appeals  of  Texas.    Dallas. 

Nov.  2, 1912.    Rehearing  Denied  Nov. 

23.  1912.) 

Wkiohtb  and   Mxasubbs    ({   8*)— Pbivate 
Wbiohhabtebs. 

The  statutes  creating  the  office  of  official 
weigher  do  not  prohibit  private  persons  from 
weighing  produce,  but  only  forbid  factors,  com> 
mission  merchants,  etc.,  from  weighing  the 
cotton  of  others  consi^ed  to  them  for  sale; 
nor  is  such  private  weighing  forbidden  by  the 
amendment  of  1906  (Acts  1906,  c.  84,  Rev. 
Civ.  St.  1911,  art  7834),  requiring  private 
weighers,  doing  business  where  there  are  no 
public  weighers,  to  give  bond  for  faithful  per- 
formance of  their  duties  in  lesser  amount  than 
required  of  public  weighers. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Ueasures,  Cent  Dig.  1 10;  Dec.  Dig.  {  8.*] 

Appeal  from  .Wood  County  Court ;  R.  W. 
Simpson,  Judge. 

Suit  by  Sam  Paschal  against  Hugh  Inman. 
From  a  judgment  dissolving  a  temporary  in- 
junction, plaintiff  appeals.     AfSrmed. 

J.  H.  Beavers,  of  Winnsboro,  for  appellant 
Wilkerson  ft  Wilkerson,  of  Mt  Vernon,  for 
appellee. 

BASBURY,  J.  Appellant,  Sam  Paschal, 
the  dnly  elected  and  qualified  public  wdgjier 
of  Jnstice  precinct  No.  4,  of  Wood  county, 
filed  this  suit  against  appellee,  Hugh  Inman, 
to  enjoin  him  from  conducting  the  business 
of  private  weigher  in  that  precinct,  and  to 
recover  damages  in  the  sum  of  |1,000.  The 
agreed  facts  show  the  election  and  qualifica- 
tion of  P&sdial;  that  Inman  is  engaged  in 
same  precinct  as  a  private  weigher;  that 
he  is  not  a  factor  or  commission  mer<diant, 
or  engaged  in  a  like  occupation,  nor  en- 
gaged in  buying  or  selling  cotton  or  other 
produce;  that  appellant.  Paschal,  has  been 


damaged,  as  claimed,  if  appellee  was  nnlaw- 
fuUy  conducting  the  bufsinees  of  private 
weigher.  The  trial  Judge  issued  a  temporary 
restraining  order;  but  upon  motion  fey  ap- 
pellee, and  upon  a  hearing  of  the  evidence, 
the  same  was  dissolved. 

As  indicated,  the  proceeding  assails  the 
right  of  appellee  to  conduct  the  business  of 
private  weigher  in  a  precinct  where  there 
is  a  duly  elected  and  qualified  official  weigh- 
er. The  several  legislative  acts  by  which 
tbe  office  of  official  weigher  was  established 
have  been  often  construed,  and  the  decisions 
of  our  appellate  courts  have  been  uniform, 
with  one  exception.  The  cases  all  hold  that 
owners  of  produce  may  engage  others  than 
official  weighers  to  weigh  same,  which  is  held 
to  Include  the  right  of  private  persons  to 
perform  such  services  for  the  owners.  As 
construed,  the  statutes  forbid  only  factors, 
commission  merchants,  and  persons  pursuing 
similar  occupations  from  weighing  the  cotton 
of  others  consigned  to  them  for  sale,  the 
inhibition  against  that  class  of  persons  being 
made  to  protect  owners  against  false  and 
fraudulent  accounts,  and  decline  to  go  fur- 
ther on  the  ground  that  to  do  so  would  In- 
terfere with  the  owner's  complete  domain 
over  his  property.  Watts  v.  State,  61  Tex. 
184;  Johnson  v.  Martin,  75  Tex.  S3,  12  S. 
W.  821;  Martin  v.  Johnson,  11  Tex.  Civ. 
App.  628,  33  8.  W.  306;  Ex  parte  Hunter, 
34  Tex.  Cr.  R.  114,  29  8.  W.  482;  Smith  v. 
Wilson,  18  Tex.  Civ.  App.  24,  44  S.  W.  656; 
Whitfield  V.  Terrell  Compress  Co.,  26  Tex. 
Civ.  App.  236,  62  S.  W.  117;  Gait  v.  Holder, 
32  Tex.  av.  App.  664,  76  S.  W.  669;  Davis 
V.  Mclnnls,  36  Tex.  Civ.  App.  694,  81  S.  W. 
76;  Oray  v.  Eleazer,  43  Tex.  Civ.  App.  417, 
94  S.  W.  911;  Hedgpeth  v.  Hamilton,  128 
S.  W.  709;  Hedgpeth  v.  Hamilton  (Sup.)  140 
S.   W.  1084. 

The  amendment  of  1906  (Acts  1905,  p.  117; 
article  7834,  R.  S.  1911)  contains  nothing 
Indicating  any  intention  on  the  part  of  the 
Legislature  to  depart  from  the  rule  an- 
nounced by  the  courts.  The  amendment  pro- 
vides, in  substance,  that  In  future  all  pri- 
vate weighers,  doing  business  in  places  where 
there  are  no  public  weighers,  shall  in  effect 
give  the  bond  In  lesser  amotmt  now  required 
by  public  weighers,  conditioned  that  he  w&l 
faithfully  perform  his  duties  and  turn  over 
all  produce  weighed,  etc.  This  amendment, 
as  we  construe  it,  means  nothing  more  than 
to  afford  owners  of  produce  a  bonded  weigh- 
er In  those  places  where  there  is  no  ap- 
pointed or  elected  official  weigher,  and  in  no 
sense  intoided  to  deprive  the  owner  of  em- 
ploying the  private  weigher  to  weigh  ids 
produce,  if  he  chose  to  do  so. 

The  pleading  and  evidence  discloses  no  ma- 
terial difference  between  this  case  and  those 
above  cited,  and  hence  we  feel  it  our  duty  to 
follow  the  settled  rule. 

The  Judgment  is  affirmed. 
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ROBBIB  ▼.   UPSON. 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Oct.  23,  1912.    On  Motion  for 
Rehearing,  Dec.  11,  1912.) 

APFBAI,    and    BbBOB     (I    78*)— APPKAJiABM 
OBOKBS  —  FlNALIPT      OF     DBTBBKIIIA.TIOK  — 

AppEAi    Taxkr    Dxmino    Tkbm  — "Fihai. 

Judgment." 

Although  an  appeal  was  taken  from  a 
Jadgment  pending  in  term,  and  at  a  time  when 
tiie  conrt  still  had  control  thereover,  and  might 
have  granted  a  new  trial,  or  amended  or 
changed  the  same,  It  was  none  the  less  a  "final 
judgment,"  and  the  appeal  was  perfected  by 
the  ending  of  the  term  without  a  change  there- 
in or  the  granting  of  a  new  trial. 

[B3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jl  426-428,  430,  431,  435- 
442;    Dec  Dig.l  T6.» 

For  other  definitions,  see  Words  and  Phraa- 
es,  ToL  3,  pp.  2774-2798;   toL  8,  p.  7763.J 

Appeal  from  Bexar  County  Court;  Oeo. 
W.  Huntress,  Judge. 

Action  between  W.  Robbie  and  James  V. 
Upson.  From  a  Judgment  for  Upson,  Robbie 
anneals.  On  motion  to  dismiss  appeal.  Over- 
ruled. 

VhY,  3.  This  case  was  tried  at  the  Hay 
term  of  the  county  court  of  Bexar  county  for 
civil  cases,  whidi  term  began  on  May  6, 
1912,  and  could  have  held  until  the  first  Mon- 
day in  July,  which  in  this  instance  was  July 
Ist,  a  period  of  exactly  8  weeks.  The  cause 
was  tried  on  May  11, 1912,  by  the  court,  with- 
out a  Jury,  and  Judgment  rendered  in  favor 
of  appellee.  Appellant  gave  notice  of  ap- 
peal, and  on  May  23d  filed  his  appeal  bond, 
which  was  approved  by  the  clerk.  County 
court  did  not  close  until  May  28tb. 

It  is  the  contention  of  appellee  that  the 
bond  was  prematurely  filed,  because  the  court 
had  full  control  over  its  Judgment  until  the 
end  of  the  t«:m,  and  the  Judgment  was  not 
final,  and  could  not  be  appealed  from.  It  is 
true  that  the  county  court  had  control  over 
the  Judgment,  and  migjit  have  granted  a  new 
trial  therein,  or  amended  or  changed  the 
same,  and  the  JorUidlctlon  of  the  appellate 
court  might  not  attach  until  final  adjourn- 
ment of  the  trial  court  Still,  when  that  ad- 
journment took  place,  and  the  court  had  not 
In  any  way  exercised  its  power  and  authority 
over  the  Judgment,  the  Jurisdiction  of  this 
conrt  at  once  attached  under  the  bond.  That 
is  what  is  decided  In  the  cases  of  Blum  v. 
Wettermark,  68  Tex.  1%,  and  Oansa  v.  Bakw, 
58  Tbz.  483,  dted  by  appellee  to  sustain  a 
totally  antagonistic  proposition  to  the  one 
asserted  by  the  Supreme  Court.  In  the  case 
first  dted  aK>ellant  filed  his  appeal  bond 
during  the  term  of  court  at  which  the  Judg- 
ment war  rendered,  and  afterwards,  before 
the  court  adjourned,  the  court  set  aside  its 
Judgment    The  parties  in  whose  favor  the 


Judgment  was  rendered  objected  to  the  ac- 
tion of  the  court  in  granting  the  new  trial 
because  the  appeal  had  been  perfected.  The 
Supreme  Court  overruled  that  contention, 
holding  that  the  Jurisdiction  of  the  Supreme 
Court  would  have  attached  after  adjourn- 
ment if  the  new  trial  had  not  been  granted. 
The  same  ruling  was  made  in  the  last  case 
dted. 

In  the  case  of  Churchill  v.  Martin,  66  Tex. 
387,  it  was  held  that:  "After  the  approval 
of  such  a  bond  the  district  court,  during  the 
term,  still  has  Jurisdiction  to  modify  or  set 
aside  the  Judgment  appealed  from,  but  not 
to  enforce  such  Judgment  When  the  bond 
has  been  filed  and  approved,  the  complaining 
party  has  done,  substantially,  all  required  of 
him  to  give  this  conrt  Jurisdiction  of  the 
case,  and  this  court  may  then,  under  the  Con- 
stitution, to  protect  or  enforce  its  Jurisdic- 
tion, issue  writs  of  injunction,"  eta  This 
was  said  in  regard  to  an  appeal  perfected 
during  the  term  of  the  court  at  whidi  the 
Judgment  was  rendered,  and  the  aroeal  was 
declared  perfected. 

The  law  requires  the  filing  of  an  appeal 
bond  within  20  days  after  notice  of  appeal 
is  given,  which  would  often  cause  it  to  be 
filed  during  the  term  of  the  court  in  cases 
tried  in  a  court  whose  term  may  continue 
more  than  8  weeks,  and  such  procedure  would 
not  be  required  if  the  Judgment  were  not 
such  a  one  as  could  be  appealed  from.  The 
term  of  the  conrt  at  which  this  cause  was 
tried  could  not  continue  more  than  8  we^cs 
and  the  filing  of  the  appeal  bond  during  the 
term  is  not  sustained  on  that  ground,  but 
on  the  ground  that  an  appeal  bond  can  prop- 
erly be  filed  in  any  case  during  the  term  at 
whldi  the  Judgment  was  rendered,  no  matter 
what  the  length  of  the  term  may  be  and  if 
the  Judgment  Is  not  set  aside  before  the  end 
of  the  term  by  the  trial  Judge'  the  appeal  will 
be  perfected.  Ellis  v.  Harrison,  24  Tex.  OLv. 
App.  13,  56  S.  W.  592,  57  S.  W.  984. 

The  motion  to  dismiss  the  appeal  la  OTer- 
ruled. 

On  Motion  for  Rehearing. 

In  the  petition  filed  by  appellee  he  aet  ap 
his  defenses  very  fully,  pleading  the  merits, 
and  the  same  were  denied,  "eadi  and  every 
one  of  them,"  and  this  placed  the  case  on 
its  merits  before  the  conrt  In  the  Judgment 
it  is  redted  that  "the  matters  in  controTersy 
as  well  of  fact  as  of  law  were  submitted  to 
the  court"  and  under  the  pleadings  the  whole 
case  must  have  been  considered.  The  peti- 
tion for  an  injunction  taken  with  the  motion 
to  dissolve  placed  the  case  on  its  merits  be- 
fore the  court  The  second  order  granting 
the  motion  to  dismiss  is  set  aside  and.  the 
first  order  overruling  it  Is  adhered  to. 
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LANZA  T.  ROB  et  aL 

(Court  of  CMl  Appeal*  of  Tezaa.    Dallaa. 

Nov.  16,  1912.) 

1.  PusADiire     (I     214*)— Deitdrkkb— Admis- 
sions. 

A  demurrer  to  a  pleading  admita  the  tkets 
well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent.  Dig.  U  625-634;    Dec  Dig.  {  214.*] 

2.  EiZEcnroBs  and  Adkinistbatobs  ({  66*)— 
Sepabatb  Pbopebtt. 

A  wife's  administrator  was  entitled'  to  th« 
management  and  control  of  separate  property 
left  by  her  to  administer  it  under  the  super- 
yision  of  the  probate  court. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,   Cent.    Dig.   §   806;    Dec. 
Dig.  I  66.*] 
8.  HUBBAHD  AITD  Wm  (|  278*)— OOIOIDNITT 

PROPEBTT— ADMimSTBATIOIl  —  ACTIOWB— IN- 

TBBVEirnoK. 

The  general  creditors  of  the  husband  of 
one  of  two  deceased  married  women,  claimed 
to  have  been  partners  in  a  business  In  their 
own  right,  could  not  intervene  in  a  suit  by  the 
administrator  of  one  of  them  against  the  ad- 
miniatrator  of  the  husband  of  the  other,  claim- 
ing that  defendant  had  wroncfuHy  taken  pos- 
sesion of  the  property  as  Belonging  to  the 
community,  when  it  was  separate  property; 
there  being  no  ibowing  that  the  debts  cannot 
be  paid  out  of  the  husband's  estate  or  that  his 
administrator  is  not  properly  defending  the  suit 
against  him. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wt«,  Cent  Dig.  H  1032-1046;  Dec.  Dig. 
I  276.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Bw  B.  Muse,  Judge. 

Action  by  Lake  Lansa,  administrator, 
against  J.  M.  Roe,  administrator,  and  an- 
other. In  wbldt  McDougal,  Cameron  &  Web- 
ster Intervened.  From  a  judgment  dismiss- 
ing petition,  plaintiff  appealed.  Reversed 
and  remanded. 

Lawtlier  &  Woraham,  of  Dallas,  for  appel- 
lant A.  B.  Flanary  and  Short  ft  Field,  all 
of  Dallas,  for  appellees. 

BAINET,  C.  J.  This  salt  was  Instituted 
by  Luke  Lanza,  administrator  of  the  estate 
of  Mary  Lanza,  deceased,  against  J.  M.  Roe, 
administrator  of  the  estate  of  W.  M.  Mc- 
Masters,  deceased,  and  Mannel  Depuma,  ad- 
ministrator of  the  estate  of  Lena  McMasters, 
deceased.  McDougal,  Cameron  &  Webster, 
claiming  to  be  creditors  of  the  estate  of  W. 
M.  McMasters,  deceased,  intervened. 

Appellant  alleged  in  his  petition  that  Mary 
Lanza  and  Lena  McMasters,  with  the  knowl- 
edge and  consent  of  her  husband,  at  the  time 
of  their  death,  were  engaged  in  the  conduct 
of  a  grocery  store  and  saloon  In  the  city  of 
Dallas  as  a  copartnership ;  that  they  contrib- 
uted equally  of  their  means  to  the  purchase 
of  the  original  stock  in  trade,  and  of  their 
labor  In  the  managem^it  and  conduct  of 
said  business ;  that  the  moneys  advanced  by 
the  said  Lena  McMasters  was  her  separate 
property,  and  that  the  deceased,  W.  M.  Mc- 


Masters, had  In  no  wise  contributed  tbereto ; 
that  under  the  agreement  existing  between 
them  Lena  McMasters  and  Mary  Lanza  were 
to  share  equally  the  profits  and  losses  ac- 
cruing from  said  business,  and  that  on  their 
death  they  and  their  administrators  were, 
and  became,  the  Joint  owners  of  the  goods 
and  fixtures  In  said  store  and  saloon.  Ap- 
pellant farther  alleged  that  on,  to  wit  the 
16th  day  of  August,  1910,  W.  M.  McMasters 
willfully  and  maliciously  killed  Lena  Mc- 
Masters and  Mary  Lanza,  and  then  died  from 
violence  willfully  inflicted  by  his  own  hand ; 
that  on  his  death  the  defendant  J.  M.  Roe 
qualified  as  his  administrator,  and  as  such 
took  charge  and  control  of  said  store,  togeth- 
er with  the  fixtures  and  stock  in  trade,  and 
proceeded  to  administer  upon  it  Vs  property 
belonging  to  his  estate;  that  be  sold  the 
goods  and  fixtures  belonging  to  said  store, 
and  appropriated  the  proceeds  of  said  sale 
to  his  own  use  and  benefit,  and  to  the  bene- 
fit of  the  estate  of  W.  M.  McMasters^  de- 
ceased; tliat  appellant  qualified  as  the  ad- 
ministrator of  the  estate  of  Mary  Lanza,  de- 
ceased, and  the  defendant  Manuel  Depuma 
qualified  as  the  administrator  of  the  estate 
of  Lena  McMasters,  deceased,  and  as  such 
administrators  demanded  of  the  defendant 
the  delivery  of  said  property  and  the  pro- 
ceeds of  said  sale,  which  he  declined  to  do, 
whereupon  this  suit  was  filed.  The  defend- 
ant Manuel  Depuma  answered,  setting  up 
sabstantlally  the  matters  and  things  alleged 
in  appellant's  petition,  and  prayed  fbr  a  dis- 
tribution of  the  proceeds  of  the  sale  of  said 
property  as  between  him  and  the  adminis- 
trator of  the  estate  of  Mary  Lanza  as  ap- 
peared to  be  just  and  equitable  In  the  prem- 
ises. Defendant  Roe  answered  by  general 
demurrer  and  specially.  In  effect,  that  the 
property  held  by  blm  was  the  community 
property  of  W.  M.  McMasters,  deceased,  and 
bis  wife,  Lena  McMasters,  deceased,  and 
was  held  and  controlled  by  him  as  adminis- 
trator, duly  appointed  by  the  probate  court 
of  Dallas  county.  He  further  pleaded  that 
he  took  possession  of  same  as  a  stekebolder 
for  the  benefit  of  the  true  parties  at  inter- 
est, and  same  Is  subject  to  the  orders  of 
the  court 

Interveners'  plea,  ntUx  a  general  demur- 
rer and  general  denial,  charged  as  follows: 
"For  further  special  answer  herein  Inter- 
vener denies  that  the  said  Mary  Lanza  and 
Lena  McMasters  were  engaged  in  the  con- 
duct and  operation  of  a  grocery  store  and 
saloon,  situated  on  Elm  street,  in  the  city 
of  Dallas,  equally  Interested  as  copartners, 
and  that  the  said  W.  M.  McMasters  was  In 
no  wise  Interested  In  said  business,  and  that 
he  contributed  nothing  to  Ite  establishment 
or  maintenance,  but  say  that  the  said  W.  M. 
McMasters  was  interested  in  said  business, 
and  that  he  had  the  sole  charge  and  man* 


•Tor  othsr  eaSM  ms  aamt  topio  and  sactton  NUHBBR  in  Deo.  Dig.  *  Am.  Dig.  IU7-N0.  BerlM  A  Rap'r  Indazo 


Digitized  by 


Cjoogle 


572 


161  SOUTHWESTERN  REPORTBB 


(I«z. 


agement  of  the  same,  and  that  he  contract- 
ed debts  for  goods  purchased  and  placed  on 
sale  therein,  and  that  be  paid  said  debts, 
and  that  all  parties  held  blm  out  to  be  the 
manager  and  owner  of  said  business,  and 
Intervener  further  says  that  the  business 
conducted  by  W.  M.  McMasters  was  the  com- 
munity property  of  himself  and  wife,  Lena 
McMasters,  and  that  the  said  W.  M.  McMas- 
ters purchased  of  Intervener  groceries  and 
goods  from  time  to  time  for  the  purpose  of 
replenishing  his  stock  In  trade,  and  that  at 
the  time  of  his  death  he  was  indebted  to 
intervener  in  the  sum  of  $1(K).71,  and  that 
said  account  has  been  duly  sworn  to,  pre- 
sented to  the  administrator  for  allowance, 
has  been  allowed  by  him,  and  filed  in  the 
probate  court  as  a  claim  against  W.  M.  Mc- 
Masters' estate;  and  that  the  moneys  which 
are  now  shown  to  be  in  the  hands  of  J.  M. 
Roe,  administrator  of  the  estate  of  W.  M.  Mc- 
Masters, are  in  part  the  proceeds  of  the  sale 
of  the  groceries  and  goods  which  the  said 
W.  M.  McMasters  purchased  of  intervener 
for  the  purpose  of  sale  to  customers  of  his 
grocery  store.  Wherefore,  intervener  prays 
■that  plaintiff  take  nothing  by  his  said  suit, 
and  that  the  defendant  J.  M.  Roe  go  hence 
without  day  with  his  costs,  etc.,  and  that  in- 
tervener have  Judgment  for  its  costs,  and 
for  all  such  other  and  farther  relief,  gen- 
eral and  special,  in  law  and  In  equity,  as 
to  the  court  may  seem  Just  and  proper  In 
the  premises;  and  as  in  duty  bound  Inter- 
vener will  ever  pray."  Appellant  excepted 
to  the  plea  of  Intervention  of  McDougal, 
Cameron  &  Webster  on  the  ground  of  mis- 
joinder of  parties,  in  that  they  had  no  such 
interest  in  the  subject-matter  of  the  suit  as 
gave  them  the  right  to  intervene,  and  on  the 
farther  ground  that  the  estate  of  W.  M.  Mc^ 
Masters  was  in  process  of  administration  in 
the  county  court,  and  that  that  court  bad 
exclusive  Jurisdiction  of  any  claim  that  in- 
terveners had  against  said  estate;  and,  like- 
wise, of  any  claim  that  they  had,  or  might 
have,  against  the  estate  of  Lena  McMasters 
and  Mary  Lanza,  whose  estates  were  also 
undergoing  administration  in  the  county 
court.  These  exceptions  were  by  the  court 
overruled.  The  court  then  sustained  the 
general  demurrers  of  defendant  Roe  and  the 
Interveners  to  the  petition  of  plaintiff,  and 
upon  plaintiff's  refusal  to  amend  entered  a 
Judgment  of  dismissal,  from  which  this  ap- 
peal is  taken. 

We  are  of  opinion  that  the  court  erred  in 
suatalning  the  general  demurrers  of  defend- 
ant Roe  and  the  interveners,  McDougal, 
Cameron  &  Webster,  and  dismissing  plain- 
tiff's petition. 

[1, 2]  The  petition  of  Luke  Lanza  and  the 
answer  of  Manuel  Depoma  stated  a  good 
cause  of  action,  in  that,  if  the  property  was 
the  separate  property  of  Lena  McMasters, 


and  In  which  Mary  Lanza  had  an  interest, 
as  stated  by  the  petition  of  Luke  Lanza,  and 
answer  of  Manuel  Depuma,  and  the  danur- 
rers  admitted  such  to  be  the  case,  they  were 
entitled  to  have  the  matter  tested  by  the 
court  in  a  trial  of  the  matter,  and,  if  foond 
true,  they,  as  administrators,  wwe  entitled 
to  the  management  and  contnd  of  the  l)rop- 
erty  ander  the  supervision  of  the  probate 
court. 

(3]  We  are  also  of  the  opinion  that  the 
court  erred  in  overruling  the  exceptions  to 
the  plea  of  intervention.  While  the  plea.  If 
true,  shows  a  right  of  recovery  against  the 
estate  of  W.  M.  McMasters,  and  also  against 
the  estates  of  Loui  McMasters  and  Mary 
Lanza,  still  it  does  not  show  any  right  in 
interveners  to  intervene  in  this  suit.  There 
is  no  allegation  that  there  is  no  other  pro]>- 
erty  of  W.  M.  McMasters'  estate  ont  of 
which  this  debt  can  be  paid,  nor  that  Roe, 
McMasters'  administrator,  is  colluding  witb 
the  other  administrators  and  failing  to  do 
his  duty  as  such  administrator  in  not  mak- 
ing the  proper  defense  to  establish  bis  right 
to  said  property  as  such  administrator.  In- 
terveners' claim  has  never  been  established 
against  the  estates  of  Lena  McMasters  and 
Mary  Lanza,  which  are  being  administered 
by  tiie  probate  court,  wblch  would  be  neces- 
sary to  subject  the  property  to  its  payment, 
if  it  was  decreed  to  be  the  propcOrty  of  Lena 
McMasters  and  Maiy  Lanza.  Under  the 
pleading  in  this  case  the  district  court  has 
no  Jurisdiction  to  establish  appellant's  dalin 
against  either  estate. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 


BOUND  V.  SIMEINa 

(Court  of  Civil  Appeals  of  Texas.    San  Antonle. 
Nov.  6,  1912.    On  Motion  for  Re- 
hearing, Dec.  4, 1912.) 

1.  Bbokbrs  (I  89*)--Coina8siON— LiABiurr 
or  Principal  —  Fdbchabxr  Pbocdxbd  bt 

SUBAGENT. 

Where  an  owner  employed  a  real  estate 
broker  to  sell  his  land  at  a  certain  price  for  an 
agreed  commission,  and  the  broker  listed  the 
same  with  another  broker,  who  procured  a  pur- 
chaser whom  he  caused  to  inspect  the  land  and 
enter  into  negotiations  with  the  owner,  the  own- 
er was  liable  to  bis  agent  for  the  agreed  com- 
mission upon  a  sale  being  made  to  the  purchas- 
er, where  he  knew  at  the  time  of  the  sale  tliat 
such  snbagent  had  written  the  purchaser  about 
the  land. 

(Eid.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  Jl  37,  42,  64;  Dec  Dig.  |  89;* 
Judgment,  Cent  Dig.  1 1234.] 

2.  Bbokebs  (f  56*)— CotoassioN — ^LiABiuTr 
OF  Pbinoipal. 

An  owner  is  liable  for  the  commisrion  oa  a 
sale  of  land  to  a  purchaser  procured  by  his 
broker,  though  he  does  not  know  that  the  pur- 
chaser was  80  procured,  and  makes  the  sale 
himself. 

[Bid.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  if  SRSd;   Dec.  Dig.  {  66.*] 
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8.  Pbikcipai,  and  Aoxrt  (|  IT*)  —  Agent's 

ATTTHOBITT — EupLOTmNT  OF  SUBAOENTS. 

The  rule  that  an  agent  cannot  employ  a 
sabagent  since  the  trust  committed  to  him  is 
personal,  and  cannot  be  delegated,  does  not 
prohibit  an  agent  from  employing  others  to  per- 
form a  service  involring  no  discretion  or  exer- 
cise of  judgment. 

[E!d.  Note.— For  other  cases,  see  Principal 
«nd  Agent,  Cent  Dig.  f  35;  Dec.  Dig.  1 17.*] 

4.  Bbokebs  (I  57*) — Right  to  CouiassioR— 

Deed. 

The  fact  that  the  deed  was  made  jointly  to 
the  purchaser  procured  and  to  a  third  party 
'did  not  deprive  the  broker  of  his  right  to  a  com- 
mission where  the  original  written  contract  of 
sale  was  between  the  principal  and  the  purchas- 
er procured  by  the  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  66,  67,  72;  DecTDig.  |  67.*] 

Appeal  from  District  Conrt,  Dallas  Coun- 
ty; J.  C.  Roberts,  Judge. 

Action  by  B.  B.  Simkins  against  Ed  G. 
Bonnd.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed,  and  rehearing 
denied. 

Read  &  Lowrance,  of  Dallas,  for  appelant 
Slmklns  &  Slmklns,  of  Corsicana,  and  Geo. 
Sargeant,  of  Dallas,  for  appellee. 

FLY,  J.  Appellee  sued  appellant  for  $700, 
alleged  to  be  due  him  as  commissions  on 
the  sale  of  a  certain  tract  of  land  to  Dr. 
J.  A.  Green.  The  defense  pleaded  was  that 
appellant  asked  Green,  when  he  was  about 
to  enter  into  a  contract  of  sale  with  him, 
If  any  agent  or  B.  B.  Slmklns  had  shown 
blm  the  land,  and  Green  replied  in  the  nega- 
tive, and  that  appellee  had  never  offered 
to  sell  the  land  to  him,  and  that  on  that 
representation  he  had  sold  the  land  to  Green. 
It  was  also  alleged  that  appellee  had  not 
secured  a  purchaser  for  the  land.  The  cause 
was  tried  by  jury,  and  resulted  in  a  ver- 
dict and  judgment  for  appellee  in  the  sum  of 
4545.62,  with  6  per  cent  interest  from  Jan- 
nary  2,  1011. 

[1]  It  appeared  from  the  evidence  that  ap- 
pellee had  been  employed  by  appellant  to 
sell  the  land  at  $27.50  an  acre,  and  agreed 
to  pay  api)ellee  6  jpet  cent  commissions. 
Appellee  advertised  the  land,  and  by  his  ef- 
forts interested  other  people  In  an  endeavor 
to  procure  a  purchaser,  and  listed  the  land 
wifh  Mr.  Taylor  of  Corsicana,  and  empow- 
ered him  to  get  a  purchaser  for  It  The  land 
was  afterwards  sold  to  Dr.  J.  A.  Green  by 
appellant.  Taylor  testified  that  he  wrote 
Dr.  J.  A.  Green  at  Blooming  Grove  about 
the  land,  and  stated  it  could  be  bought  at 
$30  an  acre,  and  that  appellee  was  the  agent 
for  it  The  letter  caused  Green  to  inspect 
the  land  and  to  enter  into  negotiations  with 
'appellant  to  buy  the  land.  He  knew  noth- 
ing of  the  land  until  he  received  the  letter, 
and,  whea  he  went  to  see  it,  he  knew  that 
appellee  was  the  agent  for  the  sale  of  the 
land.  At  the  time  that  appellant  sold  the 
land,  he  knew  that  Taylor  had  written  about 


the  land.  The  contract  for  the  sale  of  the 
land  was  made  between  appellant  and  Gre^i, 
although  the  deed  was  afterward  made  to 
Green  and  Hitt 

[2]  Where  a  broker  procures  a  person  to 
buy  the  land  of  his  principal,  and  the  latter 
sells  to  the  purchaser  procured  by  the  broker, 
not  knowing  that  he  had  been  procured  by 
the  broker,  be  is  liable  for  commissions  on 
the  sale.  McDonald  v.  Gablness,  98  S.  W. 
943;  same  case  affirmed,  100  Tex.  615,  102  S. 
W.  721.  This  court,  through  Chief  Justice 
James,  held  in  that  case:  "While  the  own- 
er has  such  an  agent  at  work,  and  himself 
sells  to  some  person  that  comes  along,  he 
does  so  at  the  risk  of  that  person  having 
been  procured  by  the  agent"  So  in  Graves 
v.  Bains,  78  Tex.  92,  14  S.  W.  256,  it  was 
held:  "If  the  agent  be  anthorlzed  to  make 
the  sale  and  a  purchaser  is  procured  by 
him,  it  is  of  no  consequence  that  the  owner 
did  not  know  the  fact  and  made  the  sale 
himself.*'  To  the  same  effect:  West  v.  Thomp- 
son, 48  Tex.  Civ.  App.  362,  106  S.  W.  1134 ; 
Pierce  v.  Nichols,  50  Tex.  Civ.  App.  443,  110 
S.  W.  206;  Ross  v.  Moskowltz,  95  S.  W.  86, 
affirmed  in  100  Tex.  434, 100  S.  W.  768. 

[3]  It  is  a  general  rule  that.  In  the  ab- 
sence of  any  authority  expressed  or  Implied, 
an  agent  has  no  right  to  employ  a  subagent, 
the  trust  committed  to  Mm  being  personal, 
and  he  cannot  delegate  it  to  another  so  as 
to  affect  the  rights  of  the  principal.  East- 
land V.  Maney,  36  Tex.  Civ.  App.  147,  81  S. 
W.  574.  But  there  is  nothing  in  that  rule 
that  would  prohibit  an  agent  from  employing 
others  to  perform  a  service  Involving  no  dis- 
cretion or  exercise  of  judgment  If  appellee 
had  sent  Taylor  to  Green  to  tell  him  about 
the  land,  without  any  authority  to  sell  the 
land.  It  wonld  not  be  contended  that  the  rule 
as  to  subagents  would  apply,  and  neither 
wonld  it  apply  when  Taylor  merely  wrote  a 
letter  to  Green  calling  his  attention  to  the 
land  and  informing  him  of  appellee's  agency. 
No  skill,  judgment,  or  discretion  was  to  be 
exercised,  or  was  exercised,  by  Taylor,  and 
in  such  cases  the  rule  as  to  subagents  does 
not  apply.  "The  subagent  may  be  employed 
where  the  duties  are  of  a  lower  order  and 
of  a  mechanical  or  ministerial  type.  In  which 
there  Is  no  scope  for  Independent  judgment 
or  discretion."  Tynan  v.  Dullnlg,  25  S.  W. 
465,  818.  There  can  be  no  doubt  that  a  land 
agent  can  employ  persons  to  find  some  one 
to  purchase  the  land  and  to  show  it  to  him. 
Williams  V.  Moore,  24  Tex.  Civ.  App.  402, 
58  S.  W.  953;  Renwick  v.  Bancroft,  56  Iowa, 
527,  9  N.  W.  367;  McKlnnon  v,  VoUmar,  75 
Wis.  82,  43  N.  W.  800,  6  I*  B.  A.  121,  17  Am. 
St  Rep.  178;  Mechem  on  Agency,  1 193 ;  Clark 
&  Skyles,  Law  of  Agency,  |  345  (d),  p.  377. 

The  charge  complained  of  in  the  first  as- 
signment Is  not  open  to  the  criticisms  made 
by  appellant.  It  does  not  assume  any  fact 
that  was  controverted.    All  of  the  testimony 
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showed  that  Green  was  the  purchaser,  and 
that  he  was  found  by  appellee. 

The  second,  third,  and  fourth  assignments 
of  error  are  overruled.  The  evidence  com- 
plained of  was  admissible.  Appellee  was 
fully  authorized  to  employ  Taylor  to  obtain 
a  purchaser  under  his  contract  with  appel- 
lant The  authorities  cited  do  not  sustain 
tlie  assignments.  Taylor  did  not  attempt  to 
sell  the  real  estate,  but  merely  to  secure  a 
purchaser  to  whom  appellant  or  appellee 
could  sell  It 

[4]  The  fifth  and  sixth  assignments  of  er- 
ror are  without  merit  The  uncontradicted 
testimony  showed  that  the  land  wag  sold  to 
J.  A.  Green,  and  that  he  may  have  after- 
wards associated  some  one  with  him  in  the 
purchase  of  the  property  did  not  alter  the 
fiict  that  he  was  induced  to  approach  appel- 
lant through  the  efforts  of  appellee  and  that 
he  bought  the  land.  The  name  of  Hitt  did 
not  appear  in  the  written  contract  of  sale. 
The  payment  of  the  just  commission  in  this 
case  cannot  be  evaded  on  such  an  attempted 
defense. 

The  verdl<!t  is  sustained  by  the  evidence, 
and  the  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Dr.  Oreen,  a  witness  for  appellant  testi- 
fied, In  regard  to  the  sale:  "I  bought  this 
land  from  Mr.  Bound  about  the  1st  of  De- 
cember, 1910."  He  stated  that  Hitt  was 
presoit  when  he  was  negotiating  for  the  pur- 
chase over  the  telephone,  but  that  Bound 
did  not  know  that  tact  He  made  all  the  ar- 
rangements for  the  purchase.  When  the 
contract  was  drawn  up  by  the  attorneys  of 
appellant  the  name  of  Hitt  was  not  men- 
tioned therein,  and  appellant  never  heard  of 
Hitt  being  a  party  to  the  contract  until  It 
waa  returned  with  his  name  appended. 
While  he  states  that  Green  mentioned  some- 
thing about  a  partner,  he  did  not  consider 
him  in  the  transaction.  He  swore  he  knew 
nothing  about  the  partner,  and  did  not  name 
him  in  the  contract  He  sold  the  land  to 
Green.  The  name  of  Hitt  was  not  mention- 
ed in  the  contract  although  he  may  have 
signed  it  without  the  knowledge  or  consent 
of  appellant 

Tliere  is  no  merit  in  the  motion  for  re- 
hearing, and  it  is  overruled. 


EXPRESS   PUB.   CO.   t.    ORSBORN. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  6,  1912.    Rehearing  Denied 
Dec.  4,  1912.) 

1.  lilBKL   AND    SLAITDBB    (f    123*)— <}inE8TI0IfB 
rOB  JTTBT— IDENTTTT  OF  FEBSOIt  DEFAICKD. 

Defendant  published  in  Its  newspaper  that 
a  negro  retumea  to  hk  home  at  117  Eda  ave- 
nue to  find  his  sister  chloroformed,  gagged,  and 
the  house  robbed.  In  a  subsequent  issue  it  pub- 
lished that  plaintiff  was  gagged  and  beaten  into 
unconsciouBness  at  the  home  of  her  brother-in- 


law  at  117  N.  Eda  street  Plaintiff  waa  a  wbitfr 
woman.  Eda  street  was  sometimes  called  SSda 
avenue;  and  it  did  not  appear  that  there  waa 
any  such  avenue  as  Elda  avenue,  or  that  anr 
similar  attack  had  been  made  on  a  negress  in- 
a  ne^ro  home  on  such  avenue.  HM  that  con- 
sidering the  two  articles  together,  it  waa  a 
question  for  the  Jury  whether  the  first  artidfr 
referred  to  plaintiff,  although  It  mentioned  no 
names. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  U  356-364;  Dee.  Dig.  f 
123.*] 

2.  LlBKL  AND  SlAROn  (|  21*)— PSBSOHB  BH- 

TITLBD  TO  SCK. 

To  Justify  a  recovery  for  libel,  it  is  not 
necessary  tliat  plaintiff  should  be  named,  if 
pointed  out  by  drcumstances,  or  ascertainable 
from  the  words  used. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  f  103;  Dec.  Dig.  |  21.*] 

8.   LiBKL  AND  SLAUDBB  ({  21*)— PKBSONS  EN- 
TITLED TO  Sub. 

To  justify  a  recovery  for  libel,  it  is  not 
necessary  that  all  the  world  should  understand 
who  the  person  defamed  was,  if  those  tmowing 
plaintiff  can  discern  that  she  waa  meant 

lEd.  Note.— For  other  cases,  see  Libel  and 
sunder.  Cent  Dig.  <  108;  Dec  Dig.  |  21.*] 

4.  Libkl  and  Slakdeb  (I  101*)- BVIDENCn— 
Bubden  of  Pboof. 

The  burden  is  on  a  part7  suing  for  libel 
to  prove  that  the  libel  was  directed  at  him. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  H  273-2S0;  Dec.  Dig.  I 
101.*] 

5.  LIBKI,  AND  SLANDEB    (I  123*)— QUMTIONS 

fob  JUBT— Idbntitt  or  Pbbson  Defamed. 
Whether  a  libel  was  directed  at  plaintiff 
is  a  question  of  fact  to  be  determined  by  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  356-364;  Dec.  Dig.  | 
123.*] 

Appeal  from  District  Court  Dallas  Goon- 
ty;  Kenneth  Foree,  Judge. 

Action  by  Ida  Mae  Orsbom  against  the  Ex- 
press Publishing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

A.  S.  Coke,  of  Dallas,  and  Templeton, 
Brooks,  Napier  &  Ogden,  of  San  Antonio,  for 
appellant  B.  G.  Seuter  and  Garden,  Star- 
ling, Garden  ft  Hemphill,  all  of  Dallas,  for  ap- 
pellee. 

FLT,  J.  This  is  a  suit  for  damages,  al- 
leged to  have  resulted  from  tlie  publication 
of  certain  articles  by  appellant  instituted  by 
N.  G.  Orsbom,  as  next  friend  of  Ida  Mae 
Orsbom,  who,  after  the  suit  was  begun,  mar- 
ried R.  T.  Donaldson,  who  by  amendment 
Joined  his  wife  in  the  suit  A  trial  by  Jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellee  for  $500. 

In  the  issue  of  the  Dally  Express,  a  news- 
paper published  in  the  city  of  San  Antonio, 
of  date  July  7,  1010,  appeared  the  following 
article: 

"Girl  is  Gagged  and  Bobbed. 

"Negress  Claims  Two  Mexicans  Eiuterod  Her 

Home  and  Stole  a  Ring. 

"A  hurry  call  came  to  police  headquarters 

last  night  at  11  o'clock  from  IIT  Eda  avenae. 
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tbe  home  of  a  negro,  who  letnmed  home,  as 
he  said,  to  find  his  sister  chloroformed,  gag- 
ged and  the  house  robbed. 

"Patrolmen  Henderson  and  Harrison  were 
sent  to  the  place.  They  found  the  girl  had 
been  gagged  with  a  towel,  but  there  was  no 
evidence  of  the  use  of  chloroform,  and  the 
only  thing  missing  was  a  finger  ring,  which 
she  asserts  two  Mexicans,  her  assailants,  took 
from  her  linger.' 

"Detectlyes  will  be  put  upon  the  case  this 
morning." 

Following  that  publication,  the  succeeding 
article  was  pnbUshed  In  the  Dally  Express  of 
July  8,  1910,  and  also  in  the  semlweeUy  of 
the  same  paper : 

"Robber*  Very  Bold. 

Enter  House,  Gag  Woman  and  Beat  Her 
to   Insensibility. 
"They  Strike  a  GhUd  to  Silence  Its  Cries 
But  It  Cries  Louder  and  Awakens  Oth- 
er  Members   of  the  Household.     Men 
Escape. 

"Gagged  with  a  pillow  and  beaten  into  un- 
consciousness with  the  butt  end  of  a  revolver 
by  two  men,  said  to  be  Mexicans,  who  later 
ransacked  her  room,  was  the  experience  of 
Miss  Ida  Mae  Orsbom  at  the  home  of  her 
brother-in-law,  J.  L^  Clapp,  ll7  North  Eda 
street,  early  Thursday  morning.  The  police 
are  at  work  on  the  case  but  have  made  no 
arrests.  Mr.  Clapp  gives  tbe  following  ac- 
count of  the  assault: 

"'My  sister-in-law  was  awakened  about 
midnight  Just  as  two  men  entered  her  room 
by  tbe  front  window.  Before  she  could  give 
the  alarm  the  men  caught  and  gagged  her. 
Then  one  of  the  men  dragged  her  by  her  hair 
from  the  bed  and  attempted  to  throw  her  out 
of  the  window,  but  she  resisted  so  vigorously 
that  tbe  man  struck  her  over  tbe  head  with 
a  pistol,  rendering  her  unconBCious,  and  left 
her  lying  right  in  the  open  window. 

"  'My  little  child  about  one  year  old,  who 
was  sleeping  with  my  sister,  was  awakened 
by  the  confusion  and  began  to  cry.  One  of 
the  men  hit  the  litUe  child  to  quiet  it  and 
made  it  cry  louder,  which  awakened  my 
wife  and  me.  We  were  sleeping  in  a  hallway 
not  twe  away.  The  men  evidently  heard  us 
moving  and  Jumped  out  of  tbe  window.  I 
saw  them  leap  over  the  front  fence  as  I  en- 
tered the  room.  Miss  Orsbom  was  lying  un- 
conscious with  her  body  across  the  window 
sill.  I  at  once  summoned  Dr.  Edward  Calvin 
and  notified  the  police.' 

"Examination  showed  that  the  robbers  had 
taken  nothing  but  a  finger  ring,  which  was 
taken  off  Miss  Orsbom's  finger.  The  police 
have  a  good  description  of  the  men,  given 
them  by  Miss  Orsbom,  who  is  positive  she 
can  Identify  her  assailants. 

"Miss  Orsbom  was  so  overcome  by  the 
shodc  and  the  blow  on  her  head  that  she  was 


unable  to  give  a  ooheroit  account  of  tt»  as- 
sault until  the  next  day.  The  physicians  say 
that  she  is  now  out  of  danger.  The  baby  has 
several  bruises  where  it  was  struck." 

The  eridenoe  showed  that  appellee  was 
attacked  in  the  manner  mentioned  in  the  pub- 
lications, on  the  night  of  July  6,  1910,  while 
sleei^g  in  the  home  of  her  sister  and  broth- 
er-in-law at  117  North  Bda  street,  in  San 
Antonio,  Tex.  Appellee  and  her  family  are 
whites,  and  she  was  greatly  mortified  and  hu- 
miliated by  the  publication  that  she  was  a 
negress.  There  was  evidence  tending  to  show 
that  Eda  street  was  also  called  Bda  avenue 

[1]  The  only  contention  by  appellant  is 
that  the  court  should  have  Instructed  a  ver- 
dict for  appellant,  because  it  was  not  shown 
that  the  libelous  article  applied  to  appellee, 
and  could  not  so  have  been  construed  by  the 
readers  of  the  paper.  The  two  articles  were 
properly  considered  together;  and  it  then 
became  a  question  of  fact,  to  be  determined 
by  tbe  Jury,  as  to  whether  the  person  spoken 
of  In  the  first  publication  was  the  one  more 
minutely  and  accurately  described  in  the 
second.  That  issue  was  clearly  presented  to 
the  Jury,  and  was  answered  in  favor  of  ap^ 
pellee.  There  was  evidence  to  sustain  that 
finding.  It  was  testified  that  Eda  street  was 
known  as  Eda  avenue;  that  appellee  was  at- 
tacked and  gagged  at  117  North  Eda  street 
under  similar  circumstances  mentioned  in  the 
first  publication.  There  was  no  evidence  of 
a  similar  attack  having  been  made  on  a  ne> 
gross  in  a  negro  home  on  Eda  avenue,  nor 
that  there  was  such  an  avenue  in  San  Anto- 
nio. The  two  articles,  when  read  together, 
lead  inevitably  and  surely  to  the  conclusion 
that  both  refer  to  the  same  person.  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574,  41  S.  W.  381. 

[2,3]  As  is  well  said  in  the  case  cited: 
"It  was  not  necessary  to  make  the  article 
published  libelous  that  plaintiff  should  have 
been  named,  if  he  was  pointed  out  by  cir- 
cumstances. *  *  *  It  is  only  necessary 
that  the  words  refer  to  some  person  ascer- 
tainable from  tbe  words  used."  It  was  not 
necessary  that  all  the  world  should  under- 
stand who  the  person  defamed  was.  It  is 
suflldent  if  those  who  know  tbe  plaintiff  can 
discern  that  she  was  tbe  person  meant  New- 
ell on  Slander  and  Iiibel,  p.  767. 

[4,  i]  The  case  of  Boone  v.  Herald  News 
Co.,  27  Tex.  Civ.  App.  646,  66  8.  W.  313,  de- 
cided by  this  court  and  cited  by  aroellant, 
holds  that  the  burden  was  on  the  plaintiff  in 
a  libel  suit  to  prove  that  the  libel  was  direct- 
ed at  him,  and  that  It  was  a  question  of  fact 
to  be  determined  by  a  Jury.  So  we  hold  in 
this  case;  and,  as  in  that,  we  hold  that  there 
is  evidence  to  sustain  the  verdict  of  the  Jury, 
and  it  will  not  be  disturbed. 

The  Jndgmoit  la  affirmed. 
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ASMaXRONG  PACKING   CO.  ▼.'  CLEM. 

(Court  o{  Civil  Appeals  of  Texas.     Dallas. 

Not.  9, 1912.    Rehearing  Denied 

Nov.  30,  1912.) 

1.  Nkoliqbncb    (f    27*)  —  Danoeboub   Sub- 
stances—Liabiutt  OF  Manufactubeb. 

The  liability  of  a  manufacturer  of  soap  for 
injuries  to  a  consumer  from  poisonous  sub- 
stances therein  does  not  rest  upon  contract  or 
privity,  bat  ariees  from  its  dut7  to  avoid  acts 
dangerous  to  the  lives  and  persons  of  others, 
and  hence  a  person  injured  may  recover,  al- 
though there  is  no  contract  or  privity  between 
him  and  the  manufacturer. 

[£<d.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  f  26;  Dec.  Dig.  t  27.*] 

2.  NEauGENCE  (J  27*)— Actions— StJFEicntN- 
OT  OF  Evidence. 

Where  a  manufactnrer  of  soap  knowing 
that  poisonous  and  Injurious  snbstances  were 
necessary  in  its  preparation,  and  that,  if  not 
neutralized  in  manufacturing,  injury  was  liable 
to  result  from  its  nse,  placed  it  upon  the  mar- 
ket and  injury  resulted  from  its  use,  these 
facts  sufficiently  showed  failure  to  nse  Ckre  in 
its  manufacture  to  render  it  liable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
CenL  Dig.  {  25;   Dec.  Dig.  t  27.»] 
8.  NeQLIOENCE   (S  66*)— CONTBIBirrOKT  Neq- 

IIQENCE— Anticipated  Danders. 
,       A  purchaser  of  soap  is  not  required   to 
test  it  for  polflonous  substances,  but,  where  he 
is  ignorant  of  defects  .therein,  may  assume  that 
it  is  fit  for  use. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  86-89;   Dec.  Dig.  I  66.*] 

4.  Tbiai.  (&  41*)  — Separation  and  Exclu- 
sion OP  Witnesses. 

It  is  within  the  trial  court's  discretion  to 

permit  particular  witnesses  to  remain  In  the 

courtroom  where  the  rule  is  invoked. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  if  101-106;   Dec.  Dig.  {  41.*] 

6.  Tbiai.  (f  41*)  —  Skfabation  and  Exclu- 
sion OF  Witnesses. 

In  a  husband's  action  for  injuries  to  his 
wife  in  which  the  rule  was  invoked,  the  court 
did  not  abuse  its  discretion  in  permitting  both 
tiie  husband  and  wife  to  remain  in  the  court- 
room; the  husband  being  a  party,  and  bis  wife 
having  a  substantial  interest  in  the  action. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  It  101-106;  Dec.  Dig.  g  41.*] 

8.  Trial  (i  263*)- Instbuctions— Fobm. 

It  was  not  error  for  the  court  after  stat- 
ing the  case,  and  giving  some  principles  of  law 
applicable  thereto,  to  give  such  special  charg- 
es prepared  by  the  parties  as  were  applicable. 

rea.  Note.— For  other  cases,  «ee  Trial,  Cent 
Dig.  U  662,  663;   Dec.  Dig.  |  263.*] 

7.  Evidence  (|  199*)  —  Demonstbative  Evi- 
dence—Experiments  AND  Tests. 

In  an  action  against  a  manufacturer  of  soap 
for  injuries,  where  there  was  testimony  that  a 
poisonous  substance  was  discovered  therein 
causing  it  to  effervesce  when  vinegar  was  pour- 
ed thereon,  it  was  not  error  to  permit  plain- 
tiff to  test  the  soap  by  pouring  vinegar  over 
it  in  the  presence  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  683;   Dec.  Dig.  {  199.*] 

8.  Appeal  and  Error   (i  1033*)— Harmless 
Ebrob — Error  Favorable  to   Appellant. 

If  It  was  error  to  permit  such  experiment 
it  was  not  prejudicial  to  defendant  where  no 
effervescence  was  produced  by  such  test 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4052-4062;  Dec.  Dig.  { 
1033.*] 


9.  New  Tbial  (|  CK2*)— Corduot  ako  Dbub- 

BBATIONS    OF   JUBT— IfANim   OF    ASBIVIHa 

at  Vebdict. 

A  new  trial  becanse  the  Jaroi*  set  down 
the  amonnt  of  damages  each  thought  proper 
and  divided  the  aggregate  by  twelve,  was  prop- 
erly denied  where  it  appeared  that  there  was 
no  prior  agreement  that  the  quotient  should 
constitute  Uieir  verdict  and  It  did  not  appear 
that  such  quotient  was  the  amonnt  finally  re- 
turned. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  tl  101-105;   Dec  Dig.  |  62.*] 

10.  Appeal  and    Gbbob    (|   767*)— Bbixts— 
Contents. 

Assignments  of  error  complaining  of  the 
refusal  of  special  charges  will  not  be  consider- 
ed, where  the  charges  are  not  copied  in  appel- 
lant's brief,  nor  reference  made  to  the  page  of 
the  record  where  they  can  be  found. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3092;   Dec  Dig.  {  757.*] 

Appeal  from  District  Court,  Dallas  Comi- 
ty;   E.  B.  Muse,  Judge. 

Action  by  A.  Clem  against  the  Armstrong 
Packing  Company.  Judgment  for  plalntiif, 
and  defendant  appeals.    Affirmed. 

Flippen,  McCormlck,  Oresham  ft  Freeman, 
of  Dallas,  for  appellant  Gibson  &  Qilloway, 
of  Dallas,  for  appellee. 

RAINEY,  G.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  Injuries  to  ap- 
pellee's wife,  Emma  Clem,  brought  by  appel- 
lee against  appellant,  Armstrong  Packing 
Company,  alleging,  in  effect,  that  appellant 
was  a  manufacturing  company,  manofactur- 
ing,  among  other  things,  a  certain  brand  of 
soap  labeled  "B.  &  B.,"  or  "Biggest  and 
Best,"  which  was  placed  on  the  market  and 
sold,  through  retailers  to  ultimate  consumers, 
the  public  generally ;  that  some  of  this  soap 
was  purchased  by  appellee  from  a  retailer 
for  use,  carried  home,  and  used  in  the  laun- 
dry of  their  family  clothes,  from  the  nse 
of  which  said  soap  appellee's  wife  became 
poisoned  and  injured  ;  that  her  hands,  arms, 
and  other  parts  of  her  body  that  came  In 
contact  with  the  soap,  or  came  In  contact 
with  her  hands  and  arms  after  the  use  of  the 
soap,  became  poisoned  and  inflamed,  causing 
her  great  pain  and  suffering,  rendering  her 
unable  to  perform  her  household  duties,  and 
she  has  become  an  Invalid  and  will  bo  re- 
main the  rest  of  her  life;  that  appellant  was 
negligent  in  the  manufacture  of  said  soap 
and  placing  it  upon  the  market  Appellant 
answered  by  general  and  special  exceptions 
and  general  denial,  and  specially  that  the 
soap  was  manufactured  by  it  exclusively  for 
sale  to  Jobbers,  never  sold  to  retail  dealers, 
nor  did  It  warrant  same  to  them.  "The 
soap  was  not  represented  to  be  for  bathing 
purposes,  but  only  for  laundry  and  ordinary 
cleaning  purposes;  that  the  Ingredients  of 
same  are  purely  Vegetable  products,  and  that 
the  soap  does  not  contain  any  oils  or  animal 
greases,  and  that  the  same  Is  free  from  all 
excessive  poisonous,  injurious,  or  deleterious 
ingredients  and  substances ;  that  the  defend- 
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ant  has  need  and  uses  the  greatest  care  and 
caution  In  seeing  tliat  the  soap  was  made 
only  from  harmless  substances,  and  that 
there  was  excluded  from  it  any  Injurious, 
poisonous,  or  deleterious  substances  whatever 
in  the  finished  product;  that  it  would  have 
been  impossible  for  such  injuries  as  are  claim- 
ed by  plaintiff  to  have  been  sustained  by  his 
wife  from  using  the  brand  of  soap  known  as 
Armstrong's  B.  &  B.  soap,  but  that  such 
injuries,  if  they  occurred  at  all,  were  not 
caused  by  said  soap,  but  were  caused  by  some 
other  agency  to  the  defendant  unknown.  The 
defendant  on  the  trial  filed  a  supplemental  an- 
swer alleging  contributory  negligence  on  the 
part  of  the  plaintiff  and  bis  wife;  that  Mrs. 
Clem  was  performing  her  labor  while  in  a 
delicate  condition,  which  caused  or  aggravat- 
ed her  Injuries ;  that  she  was  guilty  of  negli- 
gence in  not  immediately  ceasing  when  she 
began  to  discover  that  something  was  injur- 
ing her  hands;  *that  the  plaintiff  and  bis 
wife  were  guilty  of  negligence  in  not  at  once 
seeking  the  advice  of  a  physician;  that  the 
plaintiff  and  bis  wife  were  both  guilty  of 
contributory  negUgence  in  using  unsterilized 
scissors  to  open  the  blisters  on  the  different 
parts  of  her  body,  and  that  the  plaintiff  and 
Mrs.  Clem  were  guilty  of  contrlbu^ry  neg- 
ligence in  permitting  the  watery  substances 
from  the  blisters  to  come  in  contact  with 
other  portions  of  her  body."  A  trial  resulted 
in  a  verdict  and  judgment  for  appellee  for 
$1,500,  from  which  the  packing  company  ap- 
peals. 

The  assignments  that  the  court  erred  in 
overruling  the  general  exception  to  plaintiff's 
petition,  and  the  assignment  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict 
and  judgmeut,  raise  practically  the  same 
Issues,  and  therefore  they  will  be  considered 
In  the  same  coimection.  The  evidence,  in 
substance,  substantially  supports  the  allega- 
tions of  plaintiff's  petition,  in  that  it  shows 
that  the  appellant  was  manufacturing  wash- 
ing soap  for  the  market,  selling  same  to  job- 
bers, the  jobbers  selling  to  retailers,  and 
they,  in  turn,  'selling  to  consumers.  A  re- 
tailer sold  some  of  this  soap  to  the  appellee, 
whose  wife  used  It  in  washing  the  clothes  of 
the  family,  and  she  was  injured  by  the  use 
of  the  same  in  the  manner  alleged  by  plain- 
tiff. The  formula  used  by  appellant  for  mak- 
ing the  soap  necessarily  contained  poisonous 
Ingredients,  which  become  harmless  in  the 
proper  preparation  of  the  soap.  In  the  batch 
of  soap  sold  to  plaintiff  the  poison  used  was 
not  neutralized,  but  it  contained  a  sufficient 
quantity  to  injure  plaintUTs  wife  in  the  use 
thereof,  for  which  it  was  intended.  The  evi- 
dence is  sufficient  to  show  that  appellant 
was  negligent  in  preparing  the  particular 
tmtcb  of  soap  sold  to  plaintiff.  This  case,  as 
shown  by  the  record,  was  tried  on  the  theory 
and  supi>orted  by  the  facts  that  appellant 
negligently  manufactured  and  placed  upon 
tbe  market  the  soap  in  question,  which  con- 
151  S.W.-37 


tained  injurious  and  poisonous  substances, 
from  the  use  of  which  the  injuries  sustained 
by  plaintiff's  wife  proximately  resulted. 

Appellant  contends  "that,  under  well-set- 
tled autiiorities,  there  was  no  question  of 
warranty  as  between  Armstrong  Packing 
Company  and  the  plaintiff  in  this  case,  but 
only  that  Armstrong  Packing  Company  rest- 
ed under  the  duty  imposed  upon  a  manu- 
facturer not  to  put  upon  the  market  a  com- 
modity that  was  unsuitable  for  use  by  the 
public,  and  which  the  public  could  not  use 
without  Injury.  Even  in  regard  to  this  duty, 
the  manufacturer  Is  not  an  insurer,  and  is 
held  to  ordinary  care." 

[1]  Tbe  llabiUty  of  appellant  in  this  action 
does  not  rest  upon  any  contract  or  privity 
between  appellant  and  appellee,  but  from  tbe 
duty  which  the  law  imposes  upon  the  manu- 
facturer to  avoid  acts  In  their  nature  danger- 
ous to  the  lives  and  persons  of  others.  Though 
no  contract  or  privity  existed  between  appel- 
lant and  appellee,  yet,  as  appellant  was  man- 
ufacturing and  placing  the  soap  upon  the 
market,  it  is  liable  primarily  to  any  one  buy- 
ing and  using  it  for  the  want  of  care  in  the 
preparation  of  the  soap. 

[2]  That  appellant  failed  to  uiAe  care  In 
its  preparation  is  sufficiently  shown  by  the 
evidence.  It  knew  that  poisonous  and  in- 
jurious substances  were  necessary  in  its  prep- 
aration. It  knew  if  too  much  of  the  poi- 
sonous ingredients  were  used,  and  not  neu- 
tralized in  manufacturing  it,  that  Injury  was 
liable  to  result  from  the  use  thereof.  It 
knew  by  tbe  proper  saponlficatioa  the  poi- 
son would  become  harmless.  The  soap  was 
placed  upon  the  market  and  Injury  resulted 
from  tbe  use  thereof,  which  shows  to  our 
minds  that  appellant  failed  to  use  care  In 
the  manufacture  of  this  particular  soap,  or 
the  Injury  would  not  have  happened,  whl(^ 
fixes  the  liability  of  appellant.  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  466; 
Tomlinson  v.  Armour  Co.,  76  N.  J.  Law,  748, 
70  AU.  314,  19  L.  R.  A.  (N.  S.)  923.  In  tbe 
case  of  Thomas  v.  Winchester,  supra,  it  is 
held  that  a  dealer  in  drugs  and  medicines 
who  carelessly  labels  a  deadly  drug  as  a 
harmless  medicine,  and  places  It  upon  the 
market,  is  liable  to  all  persons  who,  without 
fault  on  their  part,  are  injured  by  using  It 
by  reason  of  such  label.  Such  liability  does 
not  arise  by  reason  of  contract  or  privity 
between  the  dealer  and  the  person  Injured, 
but  out  of  the  duty  imposed  by  law  upon 
the  former  to  avoid  acts  which  by  their  na- 
ture are  dangerous  to  the  lives  of  others.  In 
Tomlinson  v.  Armour,  supra,  a  suit  for  In- 
jury to  a  consumer  caused  by  eating  canned 
meat,  the  following  language  Is  used,  viz.: 
"The  fact  that  the  defradant  was  the  manu- 
facturer, presumably  having  knowledge,  or 
opportunity  for  knowledge,  of  the  contents  of 
Uie  cans  and  of  the  process  of  manufacture; 
that  It  put  the  goods  upon  the  market  for 
sale  by  dealers  to  consumers,  under  circum- 
stances such  that  neither  dealer  nor  consum- 
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er  had  opportanlty  for  knowledge  of  the  con- 
toits;  the  fact  that  the  goods  were  thus 
manufactured  and  marketed  under  circum- 
stances that  Imported  a  representation  to  In- 
tending purchasers  that  they  were  flt  for 
food  and  beneficial  to  the  human  body;  that 
In  the  ordinary  course  of  business  there  was 
a  probability  (it  being,  Indeed,  the  very  ptir- 
pose  of  the  defendant)  that  the  goods  should 
be  purchased,  and  used  by  parties  purchas- 
ing, in  reliance  upon  the  representation;  and 
that  the  defendant  negligently  prepared  the 
food  so  that  it  was  unwholesome  and  unfit 
to  be  eaten,  and  poisonous  to  the  human 
body,  whereby  the  plaintiff  was  injured — 
make  a  case  that  renders  the  defendant  li- 
able for  the  damages  sustained  by  the  plain- 
tiff thereby."  The  cases  cited  we  think  are 
sustained  by  the  weight  of  authority  and 
are  especially  applicable  to  the  case  under 
consideration. 

[3]  There  was  no  occasion  for  plaintiff  to 
test  the  soap  for  poisonous  substances,  nor 
did  he  do  so,  and  he  had  a  right  to  rely  upon 
it  being  fit  for  use.  He  nor  his  wife  did  not 
know  of  its  defect,  but  were  Ignorant  there- 
of, and  its  use  was  without  fault  on  their 
part 

[4, 1]  The  court  did  not  err  in  permitting 
the  plaintiff  and  his  wife  to  remain  in  the 
courtroom  during  the  trial;  the  rule  to  se- 
quester the  witnesses  baring  been  invoked. 
It  is  settled  law  in  this  state  that  such  a 
matter  is  in  the  discretion  of  the  court,  and 
there  was  no  abuse  of  such  discretion  in 
this  Instance.  Plaintiff  was  a  party,  and  bla 
wife  had  a  substantial  interest  therein.  Ck>I- 
bert  T.  Garrett,  67  S.  W.  863;  Gro.  C!o.  v. 
Martin,  67  8.  W.  706. 

[I]  The  court  In  its  charge  stated  the  case 
and  gave  some  principles  of  law  applicable 
to  the  case,  and  then  proceeded  to  give  to 
the  Jury  sudi  special  charges  prepared  by 
the  respective  parties  which  he  considered 
applicable.  Appellant  complains  that  the 
court  erred  in  refusing  its  request  to  charge 
the  Jury  generally  and  fully  as  required  by 
law.  This  manner  of  charging  the  jury  is 
not  contrary  to  law,  and  the  assignment  is 
without  merit. 

[7, 1]  The  court  did  not  err  in  allowing  the 
plaintiff  to  make  a  test  before  the  jury  by 
pouring  vinegar  over  the  soap,  especially  as 
no  harm  resulted  to  appellant  therefrom. 
There  was  testimony  that  a  poisonous  sub- 
stance was  discovered  In  the  soap  used  by  ap- 
pellee's wife  by  pouring  vinegar  thereon, 
which  caused  it  to  ^ervesce.  In  the  test 
made  before  the  Jury  no  effervescence  was 
produced  by  the  vinegar  being  poured  on  the 
soap.  There  was  no  error  in  the  court'b 
overruling  the  eleventh  ground  of  appellant's 
motion  for  new  trial. 

[9]  The  complaint  is  that  the  jury  reached 
their  verdict  by  lot;  that  they  agreed  before- 
hand to  set  down  the  amount  each  thought 
proper,  to  divide  the  aggregate  by  12,  and 


the  quotient  would  constitute  fheir  rerdict. 
We  do  not  think  this  contention  is  sustained 
by  the  record.  The  court  heard  all  the  jurors 
on  this  matter,  and  he  was  justified  from 
the  evidence  to  find  that  each  juror  stated  an 
amount;  that  the  aggregate  was  divided,  but 
that  there  was  no  agreement  beforehand  that 
the  quotient  so  ascertained  should  constitute 
their  verdict,  or  that  the  quotient  so  found 
was  the  amount  finally  returned. 

[10]  The  eleventh  and  twelfth  assignments 
of  error  complain  of  the  giving  of  plalntltTs 
special  charges  Nos.  S  and  4.  Said  8i>eclal 
charges  are  not  copied  in  the  brief  of  appel- 
lant, nor  Is  there  any  reference  to  the  page 
of  the  record  where  same  can  be  found.  Un- 
der such  circumstances,  we  do  not  feel  called 
upon  to  consider  said  assignments. 

All  other  assignments  have  been  consid- 
ered, and,  finding  no  error  In  the  record,  the 
judgment  is  affirmed. 


SCOTT  T.  IdlSSOCRI,  O.  &  G.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Oct  26,  1912.     Rehearme  Denied 

Nov.  80,  1912.) 

1.  Railsoaos  (I  121*)— CouprnKo  ob  Pab- 

AU.EL  Lines. 

The  Missouri,  Oklahoma  &  Gulf  Railway 
Company,  which  runs  sntwtantially  north  from 
Denison,  Tex.,  to  Waggoner,  OkL,  was  not  a 
competing  or  parallel  line,  within  Rev.  St  1896, 
art.  4529,  prohibiting  the  leasing;  of  one  of  such 
lines  by  the  other,  to  the  Deniaon,  Bonham  & 
New  Orleans  Railway  Company. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  381-386;   Dee.  Dig.  f  121.*] 

2.  RAII.B0ADB  (I  82*)— FOBFEITDBB  OB  CHAB- 

TBB— Eminent  Domain. 

The  forfeiture  of  its  charter  by  a  railroad 

for  failure  to  construct  its  road  within  the 
time  required  by  law  did  not  cause  the  right  of 
way  to  revert  to  the  original  owner,  but  such 
easement  remained  subject  to  the  provisions 
of  Rev.  St  1895,  art  4473,  which  provides,  in 
cnse  of  forfeiture  of  a  railroad  charter,  its 
right  of  way  shall  remain  subject  to  an  exten- 
sion of  the  charter,  or  the  grant  of  a  new  char- 
ter over  the  same  way  without  a  new  consid- 
eration, and  it  makes  no  di(ference  whether 
the  right  of  way  la  acquired  directly  from  the 
owner  of  the  fee  or  by  condemnation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  213-219;    Dec  Dig.  |  82.*] 

3.  Railroads  (J  82*)— Right  of  Wat— TJsb 
BT  Abdttino  Ownbe— Effect. 

In  the  absence  of  proof  of  the  adverse  use 
of  a  right  of  way  by  the  abutting  owner,  the 
easement  for  the  road  will  not  be  destroyed. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §S  213-219;   Dec.  Dig.  {  82.*] 

4.  Railroads  ({  82*)— Right  of  Wat — Aban- 
donment. 

A  railroad  which  obtained  a  right  of  way, 
graded  it,  paid  taxes  on  it,  and  never  ceased 
trying  to  ose  it  for  railroad  purposes,  and  final- 
ly succeeded  in  putting-  it  to  such  use,  cannot 
be  held  to  have  abandoned  it  although  when 
the  way  was  first  graded  the  company  put 
gates  in  each  fence,  and  the  abutting  owneiB 
remained  in  possession. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {§  213-219;    Dea  Dig.  }  SZ*J 
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Appeal  from  District  C!ourt,  Urayson 
County;  B.  L.  Jones,  Judge. 

Action  by  the  Missouri,  Oklahoma  ft  Gulf 
Railway  Company  against  J.  U.  Scott 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

N.  H.  li.  Decker  and  R.  M.  Finley,  both 
of  Denlson,  for  appellant  John  T.  Suggs,  of 
Denlson,  for  appellee. 

RAINBX,  a  J.  AppeUee,  claiming  the 
right  of  way  over  certain  land,  sued  out  a 
writ  of  injunction  against  appellant  who 
tlureatened,  by  force  and  violence,  to  prevent 
appellee  from  entering  upon  and  construct- 
ing its  railway  on  and  across  said  land. 

Appellant  claimed  to  have  purchased  the 
land  without  notice  of  appellee's  claim,  and 
pleaded  the  statutes  of  limitation  and  aban- 
donment of  said  right  of  way  by  appellee's 
grantors. 

Upon  a  hearing  judgment  was  rendered 
perpetuating  said  injunction,  except  as  to 
one  tract  of  three  acres,  over  which  appel- 
lee was  awarded  the  right  of  way  upon  the 
payment  of  $100.  From  this  judgment  ap- 
pellant appeals. 

Conclusions  of  Fact 

In  January,  1887,  the  Denlson,  Bonham  ft 
New  Orleans  Railway  Company  was  char- 
tered by  the  state  of  Texas  to  construct  a 
railroad  from  the  city  of  Denlson,  in  Gray- 
son county,  Tex.,  in  and  through  the  coun- 
ties of  Grayson,  Fannin,  Hunt  and  Delta, 
by  way  of  Bonham,  in  Fannin  county.  Said 
railway  company,  in  1888,  graded  its  road- 
bed from  Denlson  to  Bonham;  and  it  pro- 
cured the  right  of  easement  over  the  land  in 
controversy,  except  the  three  acres  from 
one  Turl^,  who  then  owned  the  land.  Aft- 
er grading  the  road.  In  1888  the  Denlson, 
Bonham  ft  New  Orleans  Railway  Company 
became  insolvent  and  did  nothing  further 
toward  constructing  its  road  until  1901, 
when  its  properties,  rights,  and  franchises 
were  sold  under  execution  and  bid  in  by  the 
Denlson,  Bonham  ft  New  Orleans  Railroad 
Company,  which  had  been  incorporated  for 
that  purpose;  and  the  president  directors 
and  stockholders  of  said  railway  company, 
by  deed  in  writing,  conveyed  unto  the  Denl- 
son, Bonham  &  New  Orleans  Railroad  Com- 
pany all  the  right,  title,  and  Interest  of  the 
railway  company  to  said  property.  This 
was  done  March  13,  1901.  The  Denlson, 
Bonham  &  New  Orleans  Railroad  Company 
then  constructed  its  track  over  the  right  of 
way  of  the  old  railway  company  from  Bon- 
ham to  within  five  miles  of  Denlson,  at 
which  point  it  deflected  and  connected  with 
the  track  of  the  Missouri,  Kansas  &  Texas 
BaUway  Company,  over  which  it  operated 
its  road  into  the  city  of  Denlson.  The  right 
of  way  ia  question  is  located  on  that  part 
of  the  line  between  Denlson  and  where  the 
Denison,  Bonliam  ft  New  Orleans  Railroad 


Company's  track  deflects  from  the  old  line 
to  connect  with  the  Katy  Road. 

The  Denlson,  Bonham  ft  New  Orleans 
Railroad  Company  transferred  its  right  to 
the  five-mile  strip  of  right  of  way  to  the 
Missouri,  Oklahoma  ft  Gulf  Railway  Com- 
pany for  a  valuable  consideration,  with  an 
agreement  that  the  Denlson,  Bonham  &  New 
Orleans  Railroad  Company  could  use  appel- 
lee's track  into  Denlson.  The  appellee's  road 
runs  practically  north  from  Denlson,  Tex., 
to  Waggoner,  Okl, 

When  the  Denison,  Bonham  ft  New  Or- 
leans Railway  Company  first  constructed  its 
grade,  gates  were  placed  in  each  fence  where 
the  grade  passed  through,  and  the  owners 
of  the  land  remained  in  possession,  using 
and  cultivating  the  land  on  either  side. 
When  appellant,  Scott  bought  from  Tnrley, 
he  saw  the  grade  that  had  been  constructed ; 
but  he  made  no  inquiry  about  the  easement, 
although  he  could  have  learned  thereof  by 
so  doing.  Turley  remained  in  possession  un- 
til he  sold  to  Scott  without  in  any  way 
repudiating  the  right  of  the  railway  com- 
pany to  its  easement;  and  when  Scott 
bought  he  took  possession,  held  it  in  the 
same  way,  and  never  did  anything  indicat- 
ing that  his  right  was  adverse  to  the  claim 
of  easement  There  was  no  intention  of 
abandonment  of  said  easement  by  the  rail- 
way company;  it  being  the  intention  to  util- 
ize said  right  of  way  as  soon  as  practicable. 

Gonclnslons  of  Law. 

[1]  1.  Article  4529,  R.  S.,  .prohibits  the 
consolidation  of  competing  or  parallel  rail- 
way lines,  and  prohibits  the  purchase  or 
leasing  of  one  of  such  lines  by  the  other. 
The  facts  show  that  the  Missouri,  Oklahoma 
ft  Gulf  Railway  Company's  line  was  not  a 
competing  or  parallel  line,  as  contemplated 
by  law,  to  the  Denlson,  Bonham  &  New  Or- 
leans Railway  Company;  and  therefore  it 
does  not  come  within  the  prohibition,  as 
stated  by  statute. 

[2]  2.  The  forfeiture  of  its  charter  by  the 
Denlson,  Bonham  ft  New  Orleans  Railway 
Company  to  construct  its  road  within  the 
time  required  by  law  did  not  cause  its  right 
of  way  to  revert  to  the  original  owner  of 
the  fee;  but  such  easement  remained  sub- 
ject to  the  provisions  of  article  4473,  Re- 
vised Statutes,  which  provides,  in  case  of 
forfeiture  of  a  railroad  charter,  its  right  of 
way  "shall  remain  subject  to  an  extension 
of  the  charter  or  the  grant  of  a  new  char- 
ter over  the  same  way  without  a  new  con- 
sideration." In  this  connection  we  remark 
that  we  see  no  difference  whether  the  right 
of  way  is  acquired  directly  from  the  owner 
of  the  fee,  or  by  condemnation  proceedings. 

[3]  3.  The  appellant's  plea  of  limitation 
is  not  sustained  by  the  proof.  The  posses- 
sion of  appellant  and  of  his  grantor  was  not 
Inconsistent  with  appellee's  right  of  ease- 
ment; there  being  no  acts  of  either  showing 
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that  they  held  adversely  to  the  railway  com- 
pany's right  of  easement. 

[4]  4.  The  facts  fall  to  show  an  abandon- 
ment of  said  right  of  way.  The  evidence 
shows  no  Intention  of  abandonment  on  the 
part  of  the  railway  companies.  They  trad- 
ed it,  paid  taxes  on  it,  and  never  ceased  try- 
ing to  use  it  for  railroad  purposes,  and  final- 
ly succeeded  in  putting  it  to  the  use  for 
which  it  was  originally  acquired. 

5.  We  find  no  material  error  In  the  rec- 
ord, and,  considering  all  the  circumstances, 
we  think  the  justness  of  the  case  has  been 
reached,  and  the  judgment  is  affirmed. 


FREEMAN  v.  KENNBRLY. 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Oct 

16,    1912.     Rehearint;   Denied   Nov. 

27,  1912.) 

1.  Nbouqencb  (§  136*) —EviDKNCK  — Ques- 
tion FOR  Court  ob  Jubt. 

The  question  of  negligence  is  one  of  law 
only,  when  from  the  undisputed  facts  no  infer- 
ence except  that  of  negligence  can  reasonably 
be  drawn,  or  when  unprejudiced  minds  cannot 
reasonably  disagree  as  to  the  facts. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ||  277-353;  Dec.  Dig.  |  136.*] 

2.  Masteb  and  Sebvant  (§  289*)— Injubt  to 

SeBVANT  —   CONTRIBUTOBT     NBOUOENCE   — 

Question  fob  Jubt. 

Whether  a  brakeman  stumbled  over  a  clink- 
er while  walking  by  a  moving  car,  or  whether 
be  recklessly  placed  his  foot  on  the  coupler  of 
a  car,  or  of  an  engine  and  was  thereby  injured, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1089-1132;  Dec.  Dig.  | 
289.*] 

3.  Triai,  (|  260*)  —  iNSTRUcnoNB  —  RErusAi. 
TO  GiTK  Inbtrtjctions  Coterkd  bt  Chabob 

Given. 

Where,  in  an  action  for  injuries  to  a 
brakeman,  the  issue  was  whether  he  stumbled 
over  a  clinker  while  walking  by  a  moving  car 
in  railroad  yards,  or  whether  he  recklessly  plac- 
ed his  foot  on  the  coupler  of  a  car  or  of  the  en- 
gine, and  the  court  charged  that  if  in  under- 
taking to  make  the  coupling  he  voluntarily 
placed  his  foot  on  the  coupling  apparatus,  and 
thereby  received  the  injury  complained  of,  or 
if  he  received  his  injury  in  any  manner  except 
as  alleged  in  the  petition,'  the  verdict  must  be 
against  him,  the  refusal  to  charge  that  if  he 
placed  his  foot  on  the  car,  or  engine  and  was 
injured  in  so  doini;,  the  verdict  must  be  against 
him,  without  considering  any  other  issue,  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659;   Dec.  Dig.  J  200.*] 

4.  Master  and  Servant  (|  204*)— Ikjurt  to 
Servant— AssuMTTioN  or  Risk. 

Under  Acts  29th  Leg.  c.  163,  providing 
that,  in  an  action  against  a  railroad  for  injury 
of  an  employ^,  the  plea  of  assumed  risk,  where 
the  ground  of  the  plea  is  knowledge  of  the  dan- 
ger causing  the  injury,  shall  not  be  available 
where  the  employer  or  superior  of  the  employ* 
knew  of  the  defect,  or  where  a  person  of  ordi- 
nary care  would  have  continued  in  the  service 
with  knowledge  of  the  defect,  etc.,  a  brakeman 
who  knew  that  clinkers  and  rocks  were  scat- 
tered over  a  railroad  yard  and  along  the  tracks, 
and  that  such  condition  rendered  it  dangerous 
to  make  couplings  in  the  ordinary  manner,  did 
not  assume   the    risk   of  injury  by   stumbling 


over  a  clinker  while  walking  by  a  moving  car, 
where  the  yardmaster,  whose  duty  it  was  to 
keep  the  track  clean,  knew  that  rocks  and 
clinkers  were  scattered  over  the  yard  and 
along  the  track,  and  that  such  condition  ren- 
dered it  dangerous  for  employ^,  and  where  it 
could  reasonably  be  inferred  that  a  person  of 
ordinary  care  would  have  continued  in  the  serv- 
ice, notwithstanding  knowledge  of  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  644-546;  Dec.  Di?.  { 
204.*] 

5.  Master  and  Sebvant  (§  240*)— Injury  to 
Servant— Contributobt  Neolioencr. 

Where  a  brakeman  injured  by  stumbling 
over  a  clinker  while  walking  by  a  moving  car 
to  couple  it  with  an  engine  attempted  to  per- 
form his  duty  in  the  usual  manner,  and  the 
car  was  moving  slowly,  a  recovery  could  not  be 
defeated  on  the  ground  that  he  chose  a  danger- 
ous way,  though  he  might  have  walked  in  the 
center  space  between  the  tracks,  or  over  on 
another  track, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  751-756;  De&  Dig.  ^ 
240.*] 

6.  Tbial  (I  295*)— Instbuotiohs— Pboxuatb 

Cause. 

Where,  in  an  action  for  injories  to  a 
brakeman  stumbling  over  a  clinker  while  walk- 
ing by  a  moving  car  In  a  railroad  yard  to  couple 
the  car  to  an  engine,  the  court  defined  proxi- 
mate cause  as  one  which  in  a  natural  and  con- 
tinuous sequence  produces  an  event  and  that, 
to  warrant  a  finding  that  negligence  is  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  vras  the  natural  and  probable 
sequence  of  the  negligence,  etc.,  an  instruction 
that  if  the  brakeman  while  walking  strudc  a 
clinker,  and  thereby  stumbled  and  feU,  and  sna- 
tained  the  injury  complained  of,  he  could  re- 
cover, was  not  erroneous  for  failing  to  state  that 
the  negligence  of  the  railroad  company  must 
have  been  the  proximate  cause  of  the  injury, 
as  all  parts  of  instructions  must  be  considered 
together  in  determining  their  meaning. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  703-717;   Dec.  Dig.  {  295.*] 

7.  Tbiai  (1 191*)— iNSTBUcnoNB— Assumption 
OF  Fact. 

An  instruction  requested  by  a  party  which 
assumes  a  fact  denied  by  the  adverse  party  in 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  420-431,  435;   Dec.  Dig.  |  191.*] 

8.  Trial  (&253*)— Injuries  to  Servant— In- 
structions—Ionobino  Issues. 

An  instruction  in  an  action  for  injuries  to 
a  railroad  employ^  which  ignores  Acts  31st 
Leg.  (1st  Ex.  Sess.)  c.  10,  providing  that  the 
fact  that  an  employ^  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recov- 
ery, but  the  damages  shall  be  diminished  by 
the  jury  In  proportion  to  the  amount  of  negli- 
gence attributable  to  the  employ^,  is  properly 
refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  613-623;  Dec.  Dig.  i  253.*] 

9.  Master  and  Servant  (§  228*)— Contbibu- 
toby  Negligence — Statutory  Provisions. 

Acts  31st  I^g.  (Ist  Ex.  Sess.)  c  10.  pro- 
viding that  the  fact  that  the  employ^  suing  for 
a  personal  injury  was  guilty  of  contributory 
negllRence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  in  proportion  to 
the  amount  of  negligence  attributable  to  him. 
makes  employers  responsible  for  injuries  to 
tlicir  employ^  incurred  by  reason  of  the  neg- 
ligence of  the  employers,  and  sufficiently  pun- 
ishes an  employ*  for  his  negligence  by  dimin- 
ishing the  amount  of  damages  which  he  would 
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otherwise  be  entitled  to  recover,  and,  so  con- 
strued, the  statute  is  valid. 

[Ed.  Note. — For  otiier  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  670,  671;  Dec.  Dig.  | 
228.*] 

Appeal  from  District  Oonrt,  WiUlamson 
Oounty;    Clias.  A.  WUcoz,  3n6ge. 

Action  by  Charles  B.  Kennerly  against  T. 
jr.  Freeman,  receiver.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fisher  &  Fisher,  of  Austin,  and  Wilson  & 
Dabney,  of  Houston,  for  appellant.  T.  J. 
Lawhon,  of  Taylor,  and  A,  G.  Greenwood 
and  Thos.  B.  Greenwood,  both  of  Palestine, 
for  appellee. 

The  Issues  of  Fact. 

JENKINS,  J.  1.  Plalntlfr  alleged,  In  sub- 
stance, that  on  September  9,  1909,  he  was  a 
switchman  In  the  employ  of  defendant  in  the 
yards  at  Taylor,  Tex. ;  that  defendant  Emd 
his  agents  and  representatives,  whose  duty 
It  was  to  exercise  ordinary  care  to  keep  said 
yards  reasonably  safe  for  the  performance  of 
plaintiff's  duties,  negligently  faUed  to  dis- 
charge such  duty,  but .  permitted  said  yard 
and  roadbed  to  be  and  continue  in  a  danger- 
ona  condition  by  reason  of  the  accumulation 
of  clinkers  and  rocks  thereon,  and  that  plain- 
tiff on  said  date,  in  the  performance  of  his 
duties,  was  walking  by  a  moving  car,  for 
tbe  purpose  of  coupling  same  onto  a  dead 
engine,  when  he  stumbled  over  a  rock  or 
clinker,  and  was  thereby  caused  to  fall,  and 
his  right  leg  was  caught  under  a  moving 
wheel  and  crushed,  necessitating  the  amputa- 
tion of  the  same.  Defendant  alleged  that 
said  injury  was  caused,  not  by  plaintiff's 
stumbling  and  falling,  but  by  his  reckless- 
ly placing  his  foot  on  the  coupler  of  the  car 
or  of  the  engine;  in  other  words,  that  he 
went  between  the  moving  car  and  the  dead 
engine,  and  attempted  to  kick  the  knuckles 
of  the  coupler  either  on  the  car  or  on  the 
engine  into  place,  so  that  the  coupling  would 
be  made  by  the  Impact  The  couplers  were 
automatic,  but  sometimes  the  knuckles  got 
out  of  place,  and  In  such  event  they  had  to 
be  put  in  place  before  the  coupling  could  be 
made.  This  might  be  done  by  a  bar  from 
the  outside,  or  by  the  brakeman  signaling 
tbe  train  to  stop,  and  going  in  and  arranging 
tbe  knuckles  with  his  liands,  either  of  which 
ways  would  have  been  safe,  and  would  have 
been  an  ordinary  way  to  make  such  coupling, 
or  the  switchman  might  have  kicked  the 
knnclde  Into  place,  which  would  not  have 
been  the  ordinary  way,  nor  one  of  the 
methods  provided  by  the  defendant,  but 
would  have  been  a  dangerous  way,  not  jus- 
tified by  ordinary  prudence.  Upon  this  issue 
the  court  instructed  the  Jury  as  follows:  "(9) 
If  you  find  that  in  undertaking  to  make  a 
coupling  between  the  moving  car  and  the 
dead  engine  the  plaintiff  voluntarily  placed 
bis  foot  on  the  coupler  or  coupling  apparatus 


of  the  car  or  engine,  and  that  be  thereby  re- 
ceived the  injury  complained  of,  or  if  you 
believe  that  he  received  his  Injury  In  any 
manner  except  in  the  manner  substantially 
as  alleged  by  bim  In  his  petition,  then  you 
will  find  for  the  defendant."  The  Jury  re- 
turned a  verdict  In  favor  of  plaintiff,  and  as- 
sessed his  damage  at  $8,000.  It  is  not  as- 
signed that  the  verdict  is  excessive. 

[1,2]  2.  Appellant's  first  assignment  of 
error  Is  upon  the  refusal  of  tbe  court  to  In- 
struct a  verdict  for  the  appellant  This  Is 
based  upon  the  assumptions,  first  that  ap- 
pellee was  injured  by  reason  of  his  attempt- 
ing to  kick  the  knuckle  of  the  coupler  into 
place;  and,  second,  that  he  was  guilty  of 
contributory  negligence.  The  question  of 
negligence  becomes  one  of  law  when  from 
the  undisputed  facts  no  inference,  except 
that  of  negligence,  can  reasonably  be  dra^ip, 
or  when  unprejudiced  minds  could  not  rea- 
sonably disagree  as  to  such  facts.  Such  is 
not  the  case  here  as  to  the  manner  In  which 
appellee  was  Injured.  He  testified  that  the 
train  was  backing  in  on  track  No.  2  for  the 
purpose  of  coupling  onto  a  dead  engine;  that 
he  was  tbe  rear  switchman,  and  was  walking 
by  the  side  of  the  moving  car  near  the  eai 
of  the  same,  and  Just  before  said  car  reached 
lihe  engine  that  he  fell  over  a  rock  or  clinker, 
and  his  right  leg  was  caught  under  the  mov- 
ing wheel  and  crushed ;  that  he  was  on  the 
outside  of  the  track  when  he  fell;  that  he 
did  not  go  in  between  the  cars  at  all,  and 
that  he  did  not  kick  or  attempt  to  kick  the 
knudUe,  or  put  his  foot  upon  the  same. 
The  appellant's  testimony  tended  strongly  to 
refute  Gils  evidence,  but  it  was  the  peculiar 
province  of  the  jury  to  decide  upon  the  con- 
tradictory evidence.  This  issue  was  clearly 
submitted  to  them,  as  we  have  seen  from  the 
excerpt  of  the  charge  given  by  the  court  and 
above  set  out  Threadglll  v.  Wells,  143  S.  W. 
343 ;  Raaiway  Co.  v.  Krenek,  138  S.  W.  1155 ; 
Avant  V.  Watson,  57  Tex.  Civ.  App.  304,  122 
S.  W.  587;  Brockerage  Company  v.  Barkley, 
128  S.  W.  432;  Railway  Co.  v.  Holland,  27 
Tex.  Civ.  App.  897,  66  8.  W.  69;  Williams  v. 
Hennefleld,  57  Tex.  Civ.  App.  64,  120  S.  W. 
568;  Railway  Co.  v.  Sinclair,  41  Tex.  Civ. 
App.  519,  93  S.  W.  703;  Railway  Co.  v.  Hall, 
17  Tex.  Civ.  App.  45,  43  S.  W.  26. 

[8]  8.  Appellant  requested  the  foUowlnt 
charge,  wMch  was  refused:  "If  from  the 
evidence  yon  believe  that  the  plaintiff, 
Oharies  R.  Kennerly,  placed  his  right  foot 
on  either  the  dead  engine  or  moving  box  car, 
and  was  injured  in  so  doing,  you  will  re- 
turn a  verdict  for  the  defendant,  without 
considering  any  other  issue  whidi  may  be 
submitted  to  you."  The  court  did  not  err  in 
refusing  to  give  this  charge,  though  it  cor- 
rectly eml)odles  the  law  of  the  case,  for  the 
reason  that  the  same  was  substantially  given 
as  above  set  out 

[4]  4.  Appellant  cites  authority  in  suw>ort 


•For  other  cases  aee  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Cjoogle 


582 


161  SOUTHWESTERN  REPORTSB 


CTez. 


of  Ills  contention  tliat  if  the  employ^  knew 
of  the  danger  or  the  same  was  so  obvious 
that  he  might  hare  learned  It  In  the  ordinary 
discharge  of  bis  duty,  be  assumes  the  rlslc, 
and  the  employer  Is  not  liable.  The  evidence 
in  this  case  shows  that  the  appellee  knew 
that  clinkers  and  rocka  were  scattered  over 
the  yard  and  along  the  track,  and  that  be 
knew  that  such  condition  rendered  It  danger- 
ous to  switchmen  in  attempting  to  make 
couplings  in  the  ordinary  manner  in  which 
they  were  made.  These  authorities  will  not 
avail  appellant,  by  reason  of  Acts  1905,  c. 
163,  p.  386,  which  is  as  follows:  "Section  1. 
That  in  any  suit  against  a  person,  corpora- 
tion or  receiver  operating  a  railroad  or  street 
railway  for  damages  for  the  death  or  person- 
al injury  of  an  employe  or  servant,  caused 
by  the  wrong  or  negligence  of  such  iierson, 
corporation  or  receiver,  the  plea  of  assumed 
risk  of  the  deceased  or  Injured  person,  where 
the  ground  of  the  plea  is  knowledge  or  means 
of  knowledge  of  the  defect  and  danger  which 
caused  the  injury  or  death,  shall  not  be 
available  in  the  following  cases:  First 
Where  such  employe  had  an  opportunity  be- 
fore being  injured  or  killed  to  inform  the 
employer  or  a  superior  entrusted  by  tbe  em- 
idoyer  with  the  authority  to  remedy  or  cause 
to  be  remedied  the  defect,  and  does  notify  or 
cause  to  be  notified  the  employer  or  superior 
thereof  within  a  reasonable  time,  provided 
it  shall  not  t>e  necessary  to  give  such  infor- 
mation where  the  employer  or  such  superior 
thereof  already  knows  of  the  defect  Second. 
Where  a  person  of  ordinary  care  would  have 
continued  in  the  service  with  the  knowledge 
of  the  defect  and  danger  and  in  such  case 
it  shall  not  be  necessary  that  the  servant  or 
employe  gdve  notice  of  the  defect  as  provided 
in  subdivision  1  hereof." 

The  evidence  in  this  case  shows  that  tbe 
yardmaster,  whose  duty  It  was  to  keep  the 
track  clean,  knew  that  rocks  and  clinkers 
were  scattered  over  said  yard  and  along 
the  tra<^,  and  that  such  condition  of  the 
yard  rendered  it  dangerous  for  those  em- 
ployed as  was  tbe  appellee  at  the  time  of 
his  injury.  It  may  reasonably  be  inferred 
from  the  evidence  in  this  case  that  a  person 
of  ordinary  care  would  have  continued  in 
the  service  of  appellant,  notwithstanding  bis 
knowledge  of  such  danger ;  It  appearing  from 
the  testimony  that  a  great  number  of  switch- 
men and  yardmen  had  continued  in  the  serv- 
ice of  appellant  in  the  yard  at  Taylor,  not- 
withstanding said  condition.  Railway  Co. 
V.  Gasscamp,  69  Tex.  546-548,  7  S.  W.  227; 
Railway  Co.  v.  Eiigelhorn,  24  Tex.  Civ.  App. 
324,  62  S.  W.  561,  562 ;  RaUway  Co.  v.  Waller, 
27  Tex.  Civ.  App.  44,  65  S.  W.  212;  Williams 
V.  Hennefleld,  supra.  The  tenth  paragraph 
of  the  court's  charge  Is  as  follows:  "If  you 
believe  from  the  evidence  that  plaintiff's 
Injury  was  the  result  of  a  risk  ordinarily 
incident  to  the  services  in  which  be  was 
engaged,  then  you  will  find  for  the  defend- 


ant on  the  Issue  of  assumed  risk.  Or,  if 
you  believe  from  the  evidence  that  the  in- 
jury to  plaintiff  resulted  from  the  n^ll- 
gence,  if  any  there  was,  of  the  defendant  in 
the  manner  as  alleged  by  plaintiff  In  his 
petition,  but  if  you  further  believe  tliat  such 
negligence,  if  any,  and  tbe  risk  arising  there- 
from, if  any,  was  known  to  plaintiff  or 
I  would  have  been  known  to  blm  by  tbe  exer- 
cise of  ordinary  care  in  tbe  discharge  of 
I  his  duties,  and  that  a  person  of  ordinary 
.  care  would  not  have  continued  in  the  de- 
I  fondant's  service  with  knowledge  of  such 
I  risk,  if  any,  and  that  no  superior,  with  au- 
thority from  defendant  to  cause  the  defects 
in  said  roadbed  and  yard,  if  any,  to  be  rem- 
edied, had  actual  knowledge  of  same,  if  any, 
for  a  reasonable  time  prior  to  plalntUTs  in- 
juries, then  you  will  find  for  the  defendant 
on  the  issue  of  assumed  risk.  But  If  you 
find  that  plaintiff's  injury  was  the  proximate 
result  of  the  negligence,  if  any,  of  defendant 
in  the  manner  as  alleged  by  him,  and  that 
a  person  of  ordinary  care  would  have  con- 
tinued in  the  service  of  the  defendant  with 
knowledge  of  the  negligence,  if  any,  and  the 
danger,  if  any,  arising  therefrom,  or  if  you 
find  that  a  superior  had  been  Intrusted  by 
defendant  with  authority  to  cause  the  de- 
fects in  defendant's  roadbed  and  yards,  if 
any,  to  be  remedied,  and  that  such  superior, 
if  any  there  was,  had  actual  knowledge  of 
the  defects  in  said  roadbed  and  yards,  If  any, 
for  a  reasonable  time  prior  to  the  plaintiff's 
Injury,  then  the  defense  of  assumed  risk 
would  not  be  available  to  the  defendant" 

[f]  5.  There  is  nothing  in  the  contention 
that  appellee  cannot  recover  for  the  reason 
that  he  chose  a  dangerous  way  in  which  to 
perform  bis  duty,  when  be  might  have  per- 
formed It  in  a  safer  way,  and  thereby  as- 
I  sumed  the  risk.    He  was  attempting  to  per- 
i  form  bis  duty  in  the  usual  and  customary 
;  manner ;  that  is  to  say,  he  was  walking  be- 
\  side  tbe  car  and  near  the  end  of  the  same 
where  he  could  see  if  the  cars  made  the 
coupling.    The  cars  were  moving  slowly,  at 
the  rate  of  three  or  four  miles  an  hour.    It 
is  true  that  he  might  have  walked  in  the 
center   space   between   the   tracks,   or   over 
on  another  track,  and  had  he  done  so   he 
would  not,  in  case  he  fell,  have  fallen  un- 
der tbe  cars,  but  in  neither  of  these  posi- 
tions would  he  have  been  discharging   his 
duty  In  the  usual  and  ordinary  manner;  and, 
'  under   such   conditions,   tbe   alternative    of 
i  choosing  a  safer  way  in  which  to  perform 
I  his  duties  was  not  presented.    Railway  Co. 
V.  Keefe,  87  Tex.  Civ.  App.  588,  84  S.  W.  681. 
I     6.  Appellant  complains  of  the  fifth  para- 
graph  of  the  charge  of  the  court,  which  Is 
as  follows:   "An  employe  of  the  receiver  of 
a  railroad  company  is  held  in  law   to   as- 
sume such  risks  as  are  ordinarily  indd^it 
to  the  service  he  is  employed  to  perform. 
,  But  a  risk  which  arises  from  the  negligence 
of  the  receiver  is  not  such  a  risk  as  ia  otdl- 
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narllr  Incident  to  the  service,  and  Is  not 
such  a  risk  as  la  assnmed  by  the  employ^, 
aniess  the  negligence  and  the  risk  arising 
therefrom  be  known  to  him,  or  would  be 
known  to  him  by  the  exercise  of  ordinary 
care  in  the  discharge  of  the  duties  of  his 
service.  And,  where  the  risk  is  known  to 
the  employ^  or  would  be  Imown  to  blm  by 
the  exercise  of  ordinary  care,  the  risk  is 
not  assumed  by  him,  and  is  not  available  as 
a  defense,  where  a  person  of  ordinary  care 
wonld  have  continued  in  the  service  with 
knowledge  of  the  defect  and  danger,  nor 
where  a  superior  Intrusted  by  the  receiver 
with  authority  to  cause  the  defect  to  be 
remedied  has  actual  knowledge  thereof  for 
a  reasonable  time  prior  to  an  injury  caused 
thereby."  This  charge  presents  the  law,  as 
we  understand  it,  under  the  act  of  1905 
above  referred  to.  The  authorities  cited 
by  appellant  to  sustain  lUs  contention  that 
this  charge  is  erroneous  are  cases  decided 
prior  to  the  passage  of  said  act  of  1905. 

[1]  7.  Appellant  complains  of  the  eighth 
paragraph  of  the  charge  of  the  court,  for 
that  it  does  not  instruct  the  Jury  that  ap- 
pellant's negligence  must  have  been  the 
"proximate  cause"  of  appellee's  Injury.  The 
part  of  the  charge  complained  of  is  as  fol- 
lows: "And  that  he  (appellee)  was  walking 
upon  the  portion  of  defendant's  roadbed  and 
yards  provided  for  that  purpose,  and  that 
while  so  engaged  his  feet,  or  one  of  them, 
struck  one  of  said  clinkers  or  rocks,  if  any, 
and  that  plaintiff  was  thereby  caused  to 
stumble  and  .fall  to  the  ground,  and  that 
bis  right  leg  was  caught  and  crushed  be- 
neath the  moving  wheels  of  the  car  next  to 
the  dead  engine,  and  that  he  thereby  sus- 
tained the  injuries  alleged  in  his  petition, 
then  in  such  case  you  will  find  for  the  plain- 
tiff," etc.  We  think  it  immaterial  that  the 
words  "proximate  cause"  are  omitted  from 
said  charge.  The  words,  "that  he  was  there- 
by caused  to  stumble  and  fall"  and  "that  he 
thereby  sustained  the  Injuries  alleged  In  his 
petition,"  must  have  conveyed  the  same  Idea 
to  the  minds  of  the  jury  as  would  the  words 
"proximate  cause."  "It  is  not  always  essen- 
tial to  a  correct  charge  that  the  word 
'proximate'  should  be  used.  It  is  enough  If 
the  Instructions  convey  the  idea  with  suflS- 
clent  deamess  to  impress  upon  the  minds 
of  the  jurors  the  fact  that  the  negligence 
complained  of  was  the  responsible  cause  of 
the  Injury."  Railway  Co.  v.  Reames,  132 
S.  W.  978.  In  this  case  the  evidence  does 
not  suggest  any  cause  other  than  the  condi- 
tion of  the  track,  except  that  the  appellee 
went  in  front  of  the  moving  car  and  at- 
tempted to  kick  the  knuckle;  and  this  issue, 
as  we  have  seen,  was  submitted  to  the  jury 
by  another  paragraph  of  the  charge.  All 
parts  of  the  charge  must  be  considered  to- 
getb^  in  determining  its  meaning.  The 
court  in  the  sixth  paragraph  of  its  charge  de- 
fined "proximate  cause"  as  follows:     "The 


'proximate  cause'  of  an  injury,  as  tlie  term 
is  used  in  this  charge,  is  a  cause  which  in 
a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  an  event  and 
without  which  the  event  would  not  have  oc- 
curred; but,  in  order  to  warrant  a  finding 
that  negligence  is  the  proximate  cause  of 
an  injury,  it  must  appear  from  the  evidence 
that  the  injury  was  the  natural  and  probable 
sequence  of  the  negligence  and  ought  to  have 
been  foreseen  as  likely  to  occur,  by  a  person 
of  ordinary  prudence,  In  the  light  of  the  at- 
tending circumstances."  And  in  the  seventh 
paragraph  of  said  charge  the  court  instruct- 
ed the  Jury  that  the  receiver  would  be  lia- 
ble if  injury  proximately  resulted  from  his 
negligence,  If  any.  If  appellee  was  Injured 
as  he  testified,  by  reason  of  stumbling  on  a 
clinker  or  rock  wUle  In  the  performance  of 
his  duties,  and  appellant  had  permitted  said 
roc^s  or  clinkers  to  accumulate  and  remain 
on  said  road  and  in  doing  so  was  guilty  of 
negligence  (which  issues  were  submitted  by 
the  court  to  the  jury),  there  can  be  no  ques- 
tion as  to  wtiat  was  the  proximate  cause  of 
his  injury. 

[7, 1]  8.  Appellant  complains  of  the  refus- 
al of  the  court  to  give  the  following  special 
instruction:  "If  from  the  evidence  you  be- 
lieve the  plaintiff  sustained  the  injuries  for 
which  he  sues  by  one  of  the  wheels  of  the 
train  of  cars  running  over  or  against  liis 
right  leg,  you  will  nevertheless  return  a  ver- 
dict for  Qie  defendant  if  you  further  find 
that  an  ordinarily  prudent  person  in  the  ex- 
ercise of  ordinary  care  would  not  have  got- 
ten in  front  or  In  the  path  of  the  approach- 
ing train,  but  would  Iiave  remained  a  suffi- 
cient distance  out  of  or  from  same  to  avoid 
being  injured  by  the  moving  train,  and  that 
the  plaintilTs  failure,  if  any.  In  this  re- 
spect, constituted  negligence  as  that  term 
has  been  defined,  which  directly  and  proxi- 
mately caused  plaintiff's  injury.''  The  vice 
in  this  requested  charge  is,  first,  that  It  as- 
sumes that  appellee  got  in  front  or  in  the 
path  of  the  approaching  train,  which  is  de- 
nied by  appellee ;  and,  second,  it  Ignores  Act 
1909,  p.  279,  which  provides  that  "the  fact 
that  the  employ^  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employt" 
The  court  on  this  matter  charged  the  jury 
that  if  appellee  was  guilty  of  contributory 
negligence  In  walking  along  and  near  the 
side  of  the  moving  train,  and  that  such  neg- 
ligence contributed  to  tile  injury  complain- 
ed of,  and  the  jury  should  find  for  the  plain- 
tiff under  other  Instructions,  they  should 
take  into  consideration  the  elements  of  dam- 
ages as  in  said  charge  directed,  but  should 
diminish  the  damages  that  they  might  award 
appellee,  if  any,  in  proportion  to  the  amount 
of  negligence,  if  any,  attributable  to  him. 

[9]  8.  Appellant  assails   the  act  of  1909 


Digitized  by 


Google 


684 


161  SOUTHWESTBBN  BBPOBTBB 


fTez. 


wiUi  reference  to  contrlbntory  negligence  as 
being  unconstitutional.  He  contends  that 
tbls  act  makes  employers  Insurers  of  the 
safety  of  tbeir  employes.  We  do  not  so  un- 
derstand It  It  makes  employers  responsible 
for  Injuries  to  their  employes  Incurred  by 
reason  of  the  negligence  of  such  employers. 
No  recovery  can  be  had  under  said  act  un- 
less the  employer  was  guilty  of  negligence, 
and  such  negligence  is  shown  to  be  the  prox- 
imate cause  of  the  Injury.  It  Is  true  that 
under  the  comdion  law  employers  were  re- 
lieved from  all  responsibility  for  their  negli- 
gence, however  gross,  if  the  employ^  was 
also  guilty  of  negligence,  and  his  negligence 
contributed  to  the  injury;  but  the  statute 
referred  to  has,  as  we  think  wisely  and  Just- 
ly, abolished  this  harsh  rule  of  the  common 
law.  It  sufficiently  punishes  the  employe  in 
such  case  for  his  negligence  by  diminishing 
the  amount  of  damages  which  he  would  oth- 
erwise be  entitled  to  recover.  The  consti- 
tutionality of  this  act  is  not  an  open  ques- 
tion in  this  state.  Railway  Co.  v.  Foth,  101 
Tex.  143,  100  S.  W.  175;  Railway  Co.  v. 
Bailey,  53  Tex.  Civ.  App.  295,  115  S.  W.  607; 
Freeman  v.  Swan,  143  S.  W.  728;  Railway 
Co.  V.  Taylor,  134  S.  W.  820;  Railway  Co. 
V.  Alexander,  117  S.  W.  932;  Railway  Co. 
V.  Matkln,  142  S.  W.  609. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 


JONES  et  aL  v.  LAWRENCa 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Nov.  6,  1912.) 

1.  Chattei,  Mobtoaqes  (I  284*)  —  Fobeclo- 
SUBE — SAX.E— Claim  of  Third  Pebson. 

In  a  pToceeding  to  foreclose  a  chattel  mort- 
gage on  a  horse  sold  by  the  mortifagor  to  two 
partners,  a  partner,  not  made  a  party  to  the 
action  having  intervened,  Is  entitled  to  posses- 
sion  as  against  the  constable  levying  execu- 
tion issued  on  the  judgment 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  573 ;   Dec.  Dig.  i  284.*] 

2.  Execution  (f  181*)— Tbiax  of  Rioht  to 
Pbopebtt — Right  of  Possession. 

A  claimant  in  a  trial  of  the  right  to  prop- 
erty sboald  have  judgment  when  he  was  in  the 
rightful  possession  thereof,  and  was  disturbed 
by  levy  of  the  writ,  or  when  he  was  rightfully 
entitled  to  possession,  and  has  been  deprived  of 
it  by  such  levy. 

[Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  ||  644r-546,  557 ;    Dec.  Dig.  {  181.*] 

Appeal  from  Coleman  County  Court;  T. 
J.  White,  Judge. 

Action  for  trial  of  right  of  property  by  H. 
E.  Jones  and  others,  plaintlCFs,  against  J.  A. 
Lawrence^  claimant  From  a  Judgmoit  of  the 
county  court  for  claimant  on  appeal  from  a 
Justice  court,  plalntltts  appeal.    Affirmed. 

A.  G.  Walker,  of  Brady,  for  appellant 
Crltz  ft  Woodward,  of  Coleman,  for  appel- 
lee. 


JENKINS,  J.  L  Tbls  case  was  a  trial  of 
the  right  of  property  In  the  county  court  on 
appeal  from  Justice's  court  Appellant  mov- 
ed to  dismiss  said  appeal  for  want  of  a 
proper  description  of  the  Judgment  in  the 
appeal  bond,  and  assigns  error  upon  the  re- 
fusal of  the  court  so  to  do.  We  overrule 
this  assignment  upon  the  authority  of  the 
following  cases:  Warren  v.  Marberry,  8B 
Tex.  196,  19  S.  W.  994,  and  authorities  thei» 
cited;  also,  Kusmlerz  v.  Mahula,  77  S.  W. 
966;  DUlard  v.  Allison,  40  S.  W.  1024;  Per- 
ry  V.  CuUffli,  6  Tex.  Civ.  App.  178,  26  S.  W. 
1043;  Ry.  Co.  v.  Lockhart,  39  8.  W.  821; 
Ry.  Co.  v.  Vowel,  34  S.  W.  855. 

[1,  2]  2.  The  mortgaged  property  had  been 
sold  to  Lawrence  &  Lee,  who  were  partners 
in  business  in  Coleman  county.  The  mort- 
gagors were  sued  in  McCuUocb  county,  and 
Lee  was  made  a  party  to  that  suit  Judg- 
ment was  rendered  against  the  mortgagors 
for  the  debt,  and  against  all  parties  as  to 
the  foreclosure  of  the  property.  The  con- 
stable levied  upon  and  took  Into  bis  actual 
possession  the  mortgaged  property,  a  horse. 
Lawrence  filed  his  claimant's  affidavit  and 
bond.  Judgment  in  the  county  court  waa 
rendered  in  his  favor.  We  deem  it  unneces- 
sary to  discuss  the  issues  raised  by  the  nu- 
merous assignments  of  error  further  than 
to  say  that  Lawrence,  as  one  of  the  mem- 
bers of  the  mercantile  firm,  was  entitled  to 
the  possession  of  said  horse  as  against  any 
right  that  could  be  acquired  to  same  by  any 
Judgment  against  Lee.  Lee's  interest  if 
any,  in  the  horse  might  have  been  levied 
upon  in  the  manner  pointed  out  by  the  stat- 
ute. Article  2352,  R.  S.  1895.  A  claimant 
in  the  trial  of  the  right  of  property  is  enti- 
tled to  Judgment,  when  the  evidence  shows 
that  he  was  in  the  rightful  possession  of 
property,  and  that  such  iwssession  has  been 
disturbed  by  the  levy  of  the  writ  or  that 
he  was  rightfully  entitled  to  such  poaaegr 
slon,  and  that  he  has  been  deprived  of  the 
exercise  of  such  right  by  such  levy.  White 
V.  Jacobs,  66  Tex.  463,  464,  1  S.  W.  344; 
Willis  V.  Thompson,  85  Tex.  307,  20  S  W. 
155. 

Finding  no  reversible  error  In  the  lecord, 
the  judgment  la  affirmed. 

Affirmed. 


RUTLIN  T.  TRINirr  OIL  C30. 

(Court  of  Civil  Appeals  of  Texas.     San  A» 

tonio.    Oct  30,  1912.     Rehearing  Denied 

Dec.  4,  1912.) 

Tbial    (I    194*)— Instbuctions— Weight   o» 
Testimont. 

In  an  action  against  a  master,  where  the 
court  fully  charged  on  the  issues  of  contribn- 
tory  negligence  and  assumption  of  risk,  the 
giving  of  four  special  charges  on  contributory 
negligence  and  five  on  assumption  of  risk,  at 
the  request  of  the  master,  was  improper  a« 
a  comment  on  the  weight  of  the  evidence  be- 
cause putting  undue  stress  on  those  issnea, 
and  tending  to  lead  the  jury  to  believe  that  it 
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was  the  opinion  of  the  ooart  that  they  had  been 
proven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  §§  413,  436.  43»-441,  446-454,  456-466; 
Dec.  Dig.  i  184.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  Alex  Rutlin  against  the  Trinity 
Oil  Company.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Parks  &  Patton  and  Tbos.  S.  Plowman,  all 
of  Dallas,  for  appellant  Walter  F.  Seay,  of 
Dallas,  for  appellee. 

FLT,  J.  This  Is  a  suit  Instituted  by  appel- 
lant, a  former  employe  of  appellee,  to  re- 
cover damages  alleged  to  have  accrued  by 
reason  of  a  defective  machine,  designated  a 
"former,"  which  was  used  In  the  manufac- 
ture of  cotton  seed  cake,  whereby  his  hands 
were  mashed  and  lacerated.  Appellee  plead- 
ed contributory  negligence  and  assumed  rl^. 
The  cause  was  tried  by  Jury,  and  resulted  In 
a  verdict  and  Judgment  In  favor  .of  appellee. 

There  is  a  conflict  of  evidence  In  the  case, 
the  evidence  of  appellant  tending  to  show 
that  the  Injury  was  caused  by  a  defect  In  the 
machine  and  without  fault  on  the  part  of  the 
appellant,  and  that  of  appellee  tending  to 
show  assumed  ri^  and  contributory  negli- 
gence on  the  part  of  appellant  It  was  shown 
hy  appellee  that  the  carriage  which  mashed 
aiq;>ellant'8  right  hand  would  not  move  with- 
out a  lever  being  pressed,  but  appellant,  and 
at  least  one  other  witness,  testified  that  he 
did  not  have  his  hand  on  the  lever.  The  evi- 
dence was  sufficient  to  take  the  case  to  the 
Jury,  and  the  court  submitted  it  to  the  Jury 
on  every  Issue  raised  by  the  evidence,  among 
such  Issues  being  assumed  risk  and  contrib- 
utory negligence.  Not  satisfied,  however, 
with  the  charge  given  by  the  court  appellee 
requested  four  special  charges  on  contribu- 
tory negligence  and  five  on  assumed  risfc,  all 
of  which  were  given  by  the  court  This  was 
undue  repetition,  and  gave  such  prominence 
to  the  issues  named  that  it  was  upon  the 
weight  of  the  testimony.  Powell  v.  Messer, 
18  Tex.  401;  Traylor  v.  Townsend,  61  Tex. 
144;  Hays  v.  Hays,  66  Tex.  607,  1  S.  W.  895; 
Pore  V.  Hltson,  70  Tex.  517,  8  S.  W.  292; 
Perez  v.  Everett,  73  Tex.  431,  11  S.  W.  388; 
Kroeger  v.  Railway,  30  Tex.  Civ.  App.  87, 
69  S.  W.  809;  Railway  v.  Condra,  36  Tex. 
Civ.  App.  656,  82  S.  W.  528.  The  special 
charges,  together  with  the  charge  of  the 
court,  undoubtedly  put  undue  stress  upon  the 
Issues  of  contributory  negligence  and  assum- 
ed risk,  and  would  lead  a  Jury  to  believe  that 
it  was  the  opinion  of  the  court  that  those  is- 
sues had  been  proved.  The  issues  were  fully 
presented  by  the  court  and  the  numerous 
charges  requested  by  appellee  should  have 
been  refused. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


SEIBBR  T.  NEWMAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Oct  19,  1912.    Rehearing  Denied  Nov. 

30,  1912.) 

Specific   Pebfobmakok    (|   127*)— Axtkbna- 
TiVE  Relief. 

A  party  may,  in  the  same  suit  on  a  con- 
tract, pray  for  performance  and,  in  the  alter- 
native, for  rescission  without  being  put  to  the 
election  of  either  remedy. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  fi  406-411;  Dec.  Dig.  i 
127.»] 

Appeal  from  District  Court  Hemphill  Coun- 
ty; L.  S.  Kinder,  Judge. 

Action  by  C.  S.  Selber  against  A.  M.  New- 
man and  another.  From  a  Judgment  in  faror 
of  one  defendant  and  for  plaintiff  against 
another  defendant  plaintiff  appeals.  Affirm- 
ed in  part  and  reversed  and  remanded  in 
part 

Willis  &  Willis,  of  Canadian,  for  appel- 
lant Baker  &  Sanders  and  H.  B.  Hoover, 
all  of  Canadian,  for  appellees. 

TTAT.T^  J.  A  peremptory  Instruction  was 
given  the  Jury  by  the  trial  court  and  In  ac- 
cordance therewith  verdict  returned  in  favor 
of  appellee  Canadian  Long  Distance  Tele- 
phone Company,  and  In  favor  of  appellant 
against  A.  M.  Newman,  for  the  amount  of 
the  note  In  suit  The  Judgment  Is  affirmed 
as  against  A.  M.  Newman,  and  is  reversed 
and  remanded  as  to  Canadian  Long  Distance 
Telephone  Company.  In  view  of  another 
trial.  It  is  not  proper  for  us  to  discuss  at 
length  the  evidence,  but  suffice  It  to  say  that 
there  was  sufliclent  testimony  to  have  re- 
quired the  trial  court  to  instruct  the  Jury 
upon  the  Issues,  as  contended  for  by  appel- 
lant under  his  first  second,  third,  fourth, 
and  fifth  assignments  of  error.  Special  ex- 
ception No.  "C,"  urged  by  plaintiff  as 
against  defendant  company's  plea  of  estoppel, 
should  have  been  sustained,  as  contended  un- 
der the  sixth  assignment  Appellant's  sev- 
enth assignment  is  not  briefed  as  required 
by  the  rules,  and  is  disregarded.  What  has 
been  said  disposes  of  the  eighth  assignment 
In  favor  of  appellant  The  ninth  assignment 
Is  that  the  court  erred  In  sustaining  defend- 
ant telephone  company's  exception  to  plain- 
tiff's special  pleading  in  his  first  supplement- 
al petition,  in  which  plaintiff  prayed  In  the 
alternative  for  the  return  of  his  property  In 
the  event  It  appeared  that  the  same  was  ac- 
quired by  the  fraud  of  A.  M.  Newman.  Since, 
under  our  system  of  pleading,  a  party  may, 
in  the  same  suit  upon  a  contract  pray  for 
performance,  and  in  the  alternative  for  re- 
scission, without  being  held  to  have  elected 
either  remedy,  it  follows  that  the  ninth  as- 
signment must  be  sustained. 

Affirmed  in  part  and  reversed  and  remand- 
ed in  part 
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FT.  WORTH  &  D.  C.  RT.  CO.  v.  WININGER. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Oct  26,  1912.     Rehearing  Denied 

Nov.  30,  1912.) 

1.  Raixboads  (§  350*)— Injuries  to  Child 
OH  Tracks— Neoliqence!— Evidence. 

In  an  action  for  injuries  to  a  child  receiv- 
ed while  she  was  crossing  railway  tracks,  evi- 
dence held  auffiuient  to  go  to  the  jury  on  the 
question  of  the  defendant's  liability. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fi  1152-1192;    Dec.  Dig.  {  350.*] 

2.  Railroads  (§  376*)— Injuries  to  Child 
ON  Tracks— Duty  or  Railroad  EaiFLOTts 
— Licensees. 

Railroad  employes  in  charge  of  a  train 
standing  in  a  rallvray  yard  and  cars  moving 
therein,  who  knew  of  the  presence  of  a  child 
and  her  father,  who  were  passing  through  the 
yard  as  licensees,  were  charged  with  the  duty 
of  using  ordinary  care  to  avoid  injuring  them. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1275-1279;   Dec  Dig.  {  376.*] 

3.  Trial  (|  252*)— Injuries  to  Child  ok 
Tracks— Duty  or  E<uplot£s— Instbuotiohs 
— Evidence. 

In  an  action  for  injuries  to  a  child  received 
while  crossing  railroad  tracks  in  a  railroad 
yard,  a  charge  that  it  was  the  duty  of  the  de- 
fendant's employ^  operating  its  trains  to  use 
ordinary  care  to  discover  and  avoid  injuring 
persons  who  might  be  upon  or  near  its  track 
was  properly  given,  where  the  evidence  disclos- 
ed that  the  yards  were  constantly  used  as  a 
passageway  to  get  from  one  side  of  the  track 
to  the  other,  and  the  person  injured  and  her 
father  were  so  using  the  yards  at  the  time  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  505,  596-612;   Dec.  Dig.  (  252.*] 

4.  Trial  ({  244* )— Injuries  to  Child  on 
Railroad  Tracks— Inbtbuctions — Undu^ 
Pbominenok  to  One  Matter. 

In  an  action  for  injuries  to  a  child  receiv- 
ed while  she  was  crossing  railroad  yards,  an 
instruction  which  included  a  definition  of  ordi- 
nary care,  with  the  qualification  that  the  rule 
was  not  applicable  if  the  injured  person  was 
not,  at  the  time  of  her  injury,  possessed  of  suf- 
ficient intelligence  to  know  and  appreciate  the 
danger  of  crossing  under  and  between  the  cars 
while  switching  was  being  done,  together  with 
a  definition  of  the  issue  of  contributory  negli- 
gence containing  a  similar  qualification,  and  a 
submission  of  the  issue  of  contributory  negli- 
gence as  applied  to  an  infant  of  the  years  of 
the  person  injured,  was  not  improper  as  giving 
undue  emphasis  to  the  ezemptiou  from  contrib- 
utory negligence  theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  577-581;    Dec.  Dig.  I  244.*] 

5.  Trial  (§  252*) —Injuries  to  Child  on 
Tracks  —  Conteibutoby  Neolioknck  —  In- 
structions—Evidence. 

In  an  action  for  injuries  to  a  child,  in- 
structions defining  ordinary  care,  with  a  quali- 
fication that  the  rule  is  inapplicable  where  the 
injured  person  is  not  possessed  of  sufBcient  in- 
telligence to  know  and  appreciate  the  danger, 
together  with  a  definition  of  contributory  negli- 
gence and  a  similar  qualification,  and  a  submis- 
sion of  the  issue  of  contributory  negligence  as 
applied  to  an  infant  of  the  years  of  the  person 
injured,  were  properly  given,  where  the  evi- 
dence showed  that  the  plaintiff  was  less  than 
six  years  old,  was  too  small  to  go  to  school 
at  the  time,  and  had  never  more  than  once  or 
twice  made  the  trip  which  she  was  making  at 
the  time  of  her  injury. 

(Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  505,  596-612;   Dec.  Dig.  {  252.*] 


6.  WlTNESSKS  (I  236*)— BXAWNATIOK- RiOHT 

TO  CouFLAiN  OF  Failure  to  EixAxiNE. 
A  defendant  in  an  action  for  injuries  to 
a  child  while  crossing  the  defendant's  railroad 
yard,  cannot  complain  of  the  failure  of  plain- 
tiff's counsel  to  interrogate  he>,  when  she  was 
on  the  witness  stand,  to  test  her  intelligence 
and  ability  to  appreciate  her  danger  at  the 
time  of  the  accident,  as  such  matters  could 
properly  have  been  brought  out  by  the  counsel 
for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  817-826;   Dec.  Dig.  i  236.*] 

7.  Railroads   (|  369*)— iNJimiES  to  Child 
on  Tracks— Duty  to  Persons  in  -Yards. 

Where  a  conductor  in  charge  of  a  train 
standing  in  a  railroad  yard  saw  a  child  and  her 
father  walking  along  the  right  of  way  near 
the  cars  under  his  care,  and  knew  that  a  pub- 
lic crossing  near  by  was  blocked,  he  was  charg- 
ed with  the  knowledge  that  such  person  might 
attempt  to  cross  said  cars  at  the  first  opening 
between  the  same,  and  in  attempting  to  do  so 
wonld  be  in  a  position  of  danger,  and  it  was  his 
inty  to  keep  a  lookout  in  that  direction  before 
giving  a  signal  for  the  movement  of  such  cars. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1259-1262;    Dec.  Dig.  i  369.*] 

8.  Railroads  (|  356*)— Operation— Duty  to 
Pebsons  iK  Yards. 

The  constant  use  of  railroad  yards  as  a 
passageway  from  one  side  of  the  track  to  the 
other  is  sufficient  to  charge  the  railroad  com- 
pany with  notice  thereof  and  to  impose  upon  its 
employes  the  duty  to  use  ordinary  care  to  pre- 
vent injury  to  persons  so  using  the  yards. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1228-1234;  Dec  Dig.  {  356.*] 

9.  Appeal  and  Error  (J  742*)- AsaioNitENTS 
of  Ebbor  —  Fbopobitions  Contained  —  Re- 

QUIBEilENI   FOB   SiNQLENESB. 

A  reviewing  court  under  rules  for  the 
Courts  of  CivU  Appeals  (rule  No.  32  [142  S. 
W.  xiiil),  relating  to  briefs  and  providing  that 
propositions,  if  more  than  one,  under  one 
ground  of  an  assignment  shall  refer  to  it  and 
be  stated  separately,  need  not  consider  an  as- 
signment of  error  containing  three  separate  and 
distinct  propositions  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  i  3000;    Dec  Dig.  |  742.*] 

10.  Damages  (i  216*)— Injuries  to  Ohhj)— 

iNSTBUOnONB — EVIDENCE. 

Where,  in  an  action  for  the  loss  of  a  foot 
while  crossing  railway  tracks,  the  evidence  de- 
veloped that  before  the  injury  the  child  injured 
was  sound,  healthy,  and  weU  developed,  a 
charge  on  her  loss  of  earning  capacity  after 
she  should  arrive  at  the  age  of  21  years  was 
proper,  though  there  was  no  direct  ajod  specif- 
ic proof  thereof. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i{  548-555;   Dec  Dig.  |  216.*) 

11.  Damages  (|  216*)— Injitries  to  Child — 
Physical   and    Mental    Suffebino  —  Iw- 

STKUCTIONS. 

Where  the  evidence  disclosed  that  plain- 
tiff's leg  was  badly  mangled  above  the  ankle, 
and  the  ankle  partly  crushed,  that  an  amputa- 
tion between  the  ankle  and  knee  was  neces- 
sary, that  the  leg,  from  which  the  foot  was  am- 
putated, would  not  develop  to  the  same  size  as 
the  other,  and  that  the  child  was  forced  to 
take  an  anaesthetic  for  the  amputation,  remain- 
ed in  bed  about  a  week  thereafter,  and  was  ex- 
tremely nervous  thereafter,  an  instruction  on 
ph.vsical  and  mental  suffering  was  properly- 
given. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  &18-555;   Dec.  Dig.  {  216.*] 
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12.  Neguokkok    (8    141*)— Imputed    Nkoli- 

GENCE— INJTJBIES  TO  CHILD— NEGLIGENCE  OF 
FATHEB— INSTBUCTIONS. 

In  an  action  for  injuries  to  a  child  while 
crossing  railwf^  tracks,  a  charge  authorizing 
a  finding  for  defendant,  if  the  child  wsb  induc- 
ed to  go  between  or  under  defendant's  cars  by 
her  father,  and  the  accident  would  not  have 
occurred  but  for  her  father's  act,  was  properly 
refused  for  its  failure  to  require  a  finding  that 
the  act  of  the  father  was  die  sole  cause  of  the 
accident,  as  otherwise  contributory  negligence 
of  the '  father  would  be  imputed  to  the  child. 
[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cenfc  Dig.  II  S82-399;   Dec  big.  {  141.»] 

13.  Negligence  (&  141*)— Injueies  to  Child 

—  CONTBIBDTOBY     NEGLIGENCE  —  AGE  —  In- 
BTBUCnORS. 

In  an  action  for  injuries  to  a  child  while 
crossing  railway  yards,  a  requested  instruction 
that  if  there  was  open  to  the  plaintiff,  before 
she  and  her  father  started  to  cross  defendant's 
train,  another  way  which  was  safe,  and  if 
plaintiff  voluntarily  chose  the  unsafe  way,  she 
was  guilty  of  negligence  which,  if  it  contribut- 
ed to  her  injury,  would  preclude  a  recovery, 
was  properly  refused  because  it  would  hold 
such  child  responsible  for  contributory  negli- 
gence notwithstanding  her  tender  years  and 
without  Inquiry  as  to  her  capacity  to  select 
between  a  safe  and  dangerous  way. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  IS  382-399;   Dec.  Dig.  |  14ll*] 

14.  Tbial  (I  191*)— Intdbies  to  Child  ok 
Track— iNSTBTTcnoNB  Aasxiiaiio  Facts. 

The  instruction  was  further  erroneous  in 
assuming  that  the  child  attempted  to  cross  de- 
fendant's train  where  the  evidence  shows  that 
she  was  crossing  through  an  opening  between 
cars  standing  upon  a  side  track,  which  were  no 
part  of  the  train  which  caused  her  injuiy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-431,  43S:   Dec.  Dig.  {  191.*]  . 

15.  Trial  (|  280*)  —Requested  Instbuction 
— Inclusion  in  Genebal  Chasge. 

A  special  charge  requested  was  properly 
refused  where  the  proposition  presented  was 
fully  covered  by  the  general  charge  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  651-659;   Dec.  Dig.  |  260.*) 

16.  Afpkal  aitd  Ebbob  ({  1060*)— Tbtal  ({ 
125*)— Abqument  of  Counsel— Impbopbib- 
TT— Pbejudice. 

In  an  action  for  injuries  to  a  child  while 
crossing  railroad  tracks,  a  statement  of  the 
plaintiO^s  counsel  that  "they  (meaning  the  at- 
torneys for  defendant)  make  me  tired  in  talk- 
ing about  sympathy  for  this  little  girl  (pointing 
to  the  plaintiff).  Oh,  yes,  I  wonder  how  about 
the  bondholders  and  coupon  clippers  that  own 
this  road" — was  improper  as  relating  to  mat- 
ters outside  the  record,  but  will  not  constitute 
reversible  error  where  called  forth  by  expres- 
sions of  sympathy  for  the  plaintiff  by  the  op- 
posing counsel,  and  the  verdict  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135:  Dec.  Dig.  )  1060;* 
Trial,   Cent   Dig.    {{   303-307;    Dea    Dig.   | 

17.  Damaobb  (I  182*)— ExcEBBivs— Loss  or 
Foot. 

Ten  thousand  dollars  is  not  excessive  re- 
covery for  the  crushing  of  a  foot  of  a  child 
five  years  and  eight  months  old,  which  neces- 
sitated amputation  about  halfway  between  the 
foot  and  the  knee. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  11  372-385,  396;   Dec.  Dig.  §  132.*] 


Appeal  from  District  Court,  Donley  Coun- 
ty;    J.  N.  Browning,  Judge. 

Action  by  Halys  Wlnlnger,  by  her  next 
friend,  E.  H.  Wlnlnger,  against  the  Fort 
Worth  &  Denver  City  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appealed  to  the  Conrt  of  Civil  Appeals,  and, 
from  a  judgment  of  reversal  therein,  plain- 
tiff brought  error  to  the  Supreme  Court 
Heard  on  a  reversal  and  remand  to  the 
Court  of  Civil  Appeals.  Judgment  for  plain- 
tiff affirmed. 

See,  also,  141  S.  W.  273,  and  143  S.  W. 
1150. 

Spoonts,  Thompson  &  Barvrise^  of  Ft 
Worth,  H.  B.  White,  of  Clarendon,  and  Tur- 
ner &  Wharton,  of  AmarUlo,  for  appellant 
A.  T.  Cole,  of  CUrendon,  and  D.  W.  Odell,  of 
Ft  Wortli,  for  appellee. 

PRESLER,  J.  In  this  case  appellee, 
Halys  Wlninger,  sues  by  her  next  friend, 
E.  H.  Wininger,  to  recover  damages  on  ac- 
count of  injuries  sustained  by  her  in  tbe 
yards  of  the  Ft  Worth  &  Denver  City  Rail- 
way Company  at  Clarendon,  Tex.,  on  tbe 
26th  day  of  April,  1909,  necessitating  tbe 
amputation  of  her  limb  between  foot  and 
knee.  At  the  time  of  the  injury,  she  was 
about  five  years  and  eight  months  old.  A 
verdict  was  rendered  against  appellant  for 
$10,(X)0,  and  judgment  entered  in  accordance 
therewith.  From  which  said  judgment  ap- 
pellant has  duly  appealed,  and  tbe  case  is 
before  this  court  for  revision.  At  a  former 
day  of  the  last  term,  this  court  (141  S.  W. 
273),  by  an  opinion  handed  down  by  Chief 
Justice  Graham,  reversed  and  rendered  ttiis 
cause,  holding  tiiat  the  evidence,  taken  as  a 
whole,  failed  to  show  such  negligence  as  is 
alleged  in  the  petition  on  the  part  of  ap- 
I>ellant  or  its  employes,  proximately  caus- 
ing the  injury  complained  of,  and  that  the 
charge  requested  by  appellant,  giving  a  per- 
emptory instruction  to  the  Jury  to  return 
a  verdict  for  appellant,  should  have  been 
given.  On  error  brought  by  appellee,  the 
Supreme  Court  (143  S.  W.  1150)  on  Febru- 
ary 21,  1912,  reversed  the  judgment  of  this 
court,  and  remanded  said  cause  to  this  court 
to  be  disposed  of  In  accordance  with  the 
opinion  of  the  Supreme  Court,  stating  the 
evidence  on  the  question  of  appellant's  lia- 
bility, which  statement  we  here  adopt,  as 
follows : 

[1]  "Clarendon  is  the  county  seat  of  Don- 
ley county,  and  the  road  of  the  defendant 
company  passes  through  the  town,  we  will 
say  from  east  to  west,  dividing  the  town  so 
that  hotels  and  some  business  houses  and 
residences  are  north  of  the  tracks;  but  the 
main  business  houses,  churches,  and  school- 
houses  are  on  the  south  of  the  railroad 
tracks.  The  tracks  of  the  railroad  extend- 
ed from  east  to  west,  as  before  stated,  and 
the  side  tracks  and  switches,  in  fact,  the 
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yards  of  the  railroad,  were  located  on  the 
north  side  of  the  track,  embracing  about 
400  feet  north  and  south,  and  3,000  feet 
east  and  west  Three  switch  tracks  were 
located  on  the  north  side  of  the  main  track, 
numbered  1,  2,  and  3,  and  one  switch  track 
on  the  south.  A  water  tank  and  coal  chute 
were  located  in  the  yards. 

"The  company's  said  yards  had  beoi  In- 
closed by  a  post  and  wire  fence  for  many 
years,  but  the  fehce  was  not  In  good  r^alr 
at  the  time  of  the  injury,  and  bad  not  been 
for  some  time  prior  thereto;  there  being 
places  where  the  wire  was  loose  from  the 
posts,  and  in  one  or  two  i51ace8  the  top  wires 
had  been  tied  together  so  as  to  allow  easy 
passage  of  pedestrians  through  the  fence, 
and  those  who  had  occasion  so  to  do  had 
been  for  many  years  going  through  and  over 
said  fence  and  across  said  yards  and  tracks 
to  such  an  extent  as  to  make  reasonably  well- 
beaten  paths  along  and  across  said  yards, 
which  existed  at  the  time  of  the  occurrence. 
Childroi  living  In  the  same  vicinity  with  ap- 
pellee on  the  north  side  of  the  tracks  had 
been  habitually  going  and  coming  across 
said  yards  in  attending  school  on  the  south 
side  thereof.  Garnet  street  is  the  first  open 
street  east  of  the  yards  connecting  the  north 
and  south  sides  of  the  city,  and  it  was  gen- 
erally used  by  persons  in  the  northeast  and 
southeast  portions  of  the  city  in  passing 
from  north  to  south  over  the  line  of  rail- 
road. Appellee  resided  wfEh  her  father  in 
the  southeast  comer  of  block  No.  238,  the 
east  boundary  line  of  which  forms  the  west 
boundary  of  Garnet  street,  and  it  is  the  sec- 
ond block  north  from  the  company's  yards; 
his  residence  being  about  600  or  600  feeb 
a  little  west  of  north  from  where  the  com- 
pany's main  line  crosses  Garnet  street  The 
church  to  which  appellee  and  her  father  had 
started  when  she  received  her  injuries  was 
situated  in  the  northeast  comer  of  block  No. 
42,  being  the  fourth  block  and  about  700  or 
800  feet  south  of  the  company's  main  line, 
and  between  Gorst  and  Kearney  streets. 
It  is  thus  seen  that  appellee  resided  north- 
east of  the  company's  yards,  and  the  church 
to  which  she  was  going  was  southwest  there- 
of. 

"On  Sunday  morning,  about  9  o'clock, 
about  April  25,  1909,  appellee,  in  company 
with  her  father,  left  their  home  to  go  to 
church,  intending  to  cross  the  railroad  on 
Garnet  street;  but,  as  they  came  out  of 
their  residence,  they  saw  that  an  engine 
and  train  attached,  headed  east,  was  stand- 
ing across  Garnet  street  so  they  took  one 
of  the  trails  or  paths  mentioned,  leading 
in  a  southwest  direction,  and  followed  It 
until  after  they  got  into  the  company's 
yards,  passing  onto  the  yards  about  1,000 
ft>et  east  of  the  water  tank,  and  reached 
switch  track  No.  3  at  about  950  feet  east 
of  the  water  tank;  but,  as  there  was  a 
string  of  cars  on  track  No.  3,  they  continued 
in  a  west  course  on  the  north  side  of  the 


track  until  getting  within  aboat  SCO  or  0O& 
feet  of  the  water  tank.    They  came  to  the 
caboose,  which  had  been  cut  loose  from  the 
train,  and  b^e  they  crossed  track  No.  S 
east  of  the  caboose  so  as  to  be  between  it 
and  track  No.  2,  and  continued  their  Jour- 
ney west.     About  the  time  they  were  pass- 
ing the  caboose,  they  passed  also  the  con- 
ductor,  who    was   on   the  ground   between 
tracks  Nos.  2  and  3  and  near  the  west  end 
of  the  caboose;    he  seeing  them,  and  they 
him.    There  then  being  a  string  of  cars  on 
track  No.  2,   they  continued  their  Journey 
west  between  traclss  2  and  3  to  a  point 
slightly  east  of  the  water -tank,  when  they 
tried  to  cross  track  No.  2  by  going  between 
cars,  which  were  separated  a  space  of  six 
to  eight  feet  on  track  No.  2,  and  in  attempt- 
ing to  cross  track  No.  2  at  this  point  ap- 
pellee received  her  injury  by  a  car  which 
was  moving  west  on  track  No.  2;    the  fa- 
ther at  the  time  being  from  one  to  two  steps 
ahead  of  her.    At  the  time  they  passed  the 
conductor    and    brakeman    as    hereinbefore 
mentioned,   the   father   was  slightly   ahead 
of  the  child.    While  appellee  and  her  father 
were  going  west  between  tracks  2  and  3, 
after  they  biad  passed  the  conductor,  they 
saw  the  rear  brakeman  on  top  of  the  train 
th«i  on  track  No.  2,  and  he  saw  them,  and 
they  passed  on  by.    There  was  a  long  string 
of  empty  box  cars  standing  on  track  No.  2, 
extending  from  about  15  to  20  cars  east  of 
the  water  tank  to  20  or  25  cars  west  of  it; 
this  string  of  cars  being  uncoupled  in  two 
or  three  places,  leaving  a  short  space  between 
where  uncoupled.     As  the  crew  were  back- 
ing in  on  track  No.  2  the  second  time  to 
pick  up  the  first  division  of  their  train  left 
there,  while  moving  from  two  to  six  miles 
per  hour,  they  backed  against  it,  causing 
it  to  move  the  string  of  cars  west  and  on 
the  same  track,  and  appellee  was  injured 
about  15  cars  west  of  where  the  crippled  car 
was,  and  by  one  of  the  cars  which  was  on 
the  track  when  the  freight  train  pulled  into 
the  yards,  and  one  not  belonging  to  the  train, 
being  handled   by  the   crew.     At  the  time 
the  injury  was  inflicted,  the  east  end  of  the 
train  was  pointing  south  of  east,  and   the 
west  end  of  it  south  of  west,  so  as  to  place 
the    most    northerly    portion   of   the    train 
about  the  middle  thereof  and  about  opposite 
where  the  caboose  stood,  making  a  curve  in 
the  south  side  of  the  train.    The  condactor, 
at  the  time  of  the  injury,  was  about  31  to 
35  car  lengths  from  the  engine,  and  was  on 
the  north  side,  and  could  have  seen  appellee 
and  her  father  at  all  times  after  they  pass- 
ed Iiim  untU  they  passed  behind  a  car  on 
track  No.  2,  which  caused  the  injury.     The 
train  and  crew  were  under  the  control  and 
direction  of  the  conductor;    the  crew   con- 
sisting of  the  conductor,  the  rear  and  bead 
brakeman,  and  the  fireman  and  engineer." 
"No  bell  was  being  rung  nor  whistle  blown 
during  the  time." 
We  add  to  the  foregoing  statement   the 
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testimony  of  the  plaintiff,  E.  H.  Wlnlnger, 
as  follows:  "Tbat  fence  (Inclosing  railroad 
yards)  has  been  kept  temporarily  up  all  the 
while,  but  has  always  had  gaps  through  the 
wire  admitting  the  passage  of  persons.  The 
wire  is  lowered  and  raised  so  as  to  go 
through  there,  and  people  cross  there  all  the 
time.  There  are  four  well-deflned  passage- 
ways between  Crahart  street  and  Garnet 
street  that  have  been  constantly  used  np 
to  the  time  of  this  accident"  The  witness 
testified  to  walking  between  the  second  and 
third  tracks  until  he  reached  the  first  open- 
ing between  the  cars,  and  said :  "When  we 
got  to  the  open  space  there  between  the 
cars,  and  it  was  the  first  opening  we  came 
to,  there  was  no  signal  of  any  kind  to  indi- 
cate that  the  engine  was  going  to  move  the 
string  of  cars.  There  was  no  ringing  of  the 
bell  or  blowing  of  the  whistle.  There  was 
no  signal  of  any  character  or  kind  given  to 
warn  any  one  that  the  train  was  about  to 
move.  There  was  no  signal  given  up  to  the 
time  of  the  accident.  In  crossing  this  track 
here,  she  and  I  started  across  the  track — 
that  is,  the  little  girl,  Halys,  and  myself^ 
and  she  was  possibly  a  little  behind  me. 
I  had  let  her  go  with  me,  and  had  led  her 
along  up  the  track  there  for  a  while,  and 
her  nature  is  to  want  to  be  free,  and  she 
said,  'Papa,  let  me  go,'  and  I  did  so.  She 
said,  'Papa,  let  me  go.  I  can  get  along  all 
right  without  you  holding  my  hand.'  Just 
before  we  started  across  here — we  started 
across,  and  I  was  possibly  a  step  or  a  step 
and  a  half  ahead  of  her.  She  was  on  my 
left,  and,  expecting  nothing  to  happen,  I  did 
not  liave  my  eye  on  her  directly  all  the  time; 
but  when  this  noise  came  down  the  string 
of  cars — that  is,  the  noise  of  the  cars  being 
bit  by  the  engine — the  noise  of  the  cars 
being  hit  together  by  the  engine  seemed  to 
excite  her,  and  she  stepped  quickly  about 
to  the  south  rail  of  the  middle  siding  and 
started  to  spring  and  slipped  back  over  this 
south  rail  of  the  middle  siding.  She  slipped 
to  the  north  side  of  the  south  rail  of  the 
middle  siding,  and  I  started  to  grab  her, 
but  before  I  could  get  hold  of  her  the  wheel 
had  passed  over  the  foot  and  limb.  I  grab- 
bed the  child,  but  it  was  too  late.  The  ac- 
cident had  already  occurred,  and  her  leg 
and  foot  were  cut  off.  I  took  the  child  in 
my  arms  and  some  way  got  on  the  north 
side  of  the  track.  There  is  a  space  there 
tbat  I  know  nothing  about  There  is  a  little 
space  there  from  the  time  I  grabbed  the 
child.  The  next  thing  I  knew  I  was  on  the 
north  side  of  the  track,  facing  towards 
home,  with  the  child  in  my  arms."  The 
court  then  continues  as  follows:  "We  have 
omitted  all  the  facts  that  are  adverse  to 
plaintiff's  claim,  and  have  stated,  as  we  be- 
lieve, the  view  of  the  evidence  most  favor- 
able to  the  plaintiff." 

In  Tee  V.  Hallroad  Co.,  88  Tex.  583,  36 
8.  W.  63,  this  court  said:  "Negligence, 
wbetber  of   the  plaintiff  or   defendant,  is 


generally  a  question  of  fact  and  becomes  a 
question  of  law  to  be  decided  by  the  court 
only  when  the  act  done  is  a  violation  of 
some  law,  or  when  the  facts  are  undisputed 
and  admit  of  but  one  inference  regarding 
the  care  of  the  party  in  doing  the  act  in 
question;  in  other  words,  to  authorize  the 
court  to  take  the  question  from  the  Jury, 
the  evidence  must  be  of  such  character  that 
there  is  no  room  for  ordinary  minds  to  dif- 
fer as  to  the  conclusion  to  be  drawn  from 
it  RaUway  v.  Kane,  69  Md.  11,  13  AU.  387, 
8  Am.  St  Rep.  385;  Baltimore  &  O.  R.  Co. 
V.  Griffith,  159  U.  S.  603,  16  Sup.  Ct  106,  40 
L.  Ed.  274 ;  Railway  v.  Ives,  144  U.  S.  417, 
12  Sup.  Ct  679,  36  L.  Ed.  485;  RaUway  v. 
Gasscamp,  68  Tex,  547,  7  S.  W.  227;  Chat- 
ham V.  Jones,  69  Tex.  746,  7  S.  W.  600.  The 
test  there  laid  down  has  been  frequently 
approved  and  reiterated  by  this  court  That 
test  must  be  applied  in  determining  whether 
the  Court  of  CivU  Appeals  had  authority  in 
this  case  to  render  this  judgment" 

The  Supreme  Court  then  further  holds: 
"The  evidence  is  amply  sufficient  to  author- 
ize a  concluEdon  that  the  yards  were  con- 
stantly used  by  persons  to  pass  from  one 
side  of  the  tra(^  and  yards  to  the  other,  and 
that  the  school  buildings  and  churches  were 
on  the  south  side.  Such  constant  use  was 
sufficient  to  charge  the  railroad  company 
with  notice  thereof  and  to  impose  on  its  em- 
ployes the  duty  to  use  ordinary  care  to  pre- 
vent injury  to  such  persons  as  might  be 
passing  through  the  yards.  The  evidence 
would  Justify  the  conclusion  that  the  father 
and  cihild  were  in  this  instance  attempting 
to  cross  the  track  on  their  way  to  church  or 
Sunday  school.  They  would  have  crossed  at 
Garnet  street  but  that  was  blocked  by  a 
train.  That  in  passing  over  the  third  (north) 
track  going  south,  the  purpose  to  cross  the 
yards  was  manifested,  and  at  this  point  the 
conductor  of  the  train  which  caused  the  in- 
jury saw  them,  and  must  have  known,  from 
the  direction  in  which  they  were  going,  that 
they  would  probably  cross  the  second  track 
at  the  first  opening.  He  could  have  seen  the 
man  and  child  from  the  time  they  crossed 
the  third  track  until  he  caused  the  cars  to 
move  against  those  standing  on  the  second 
track.  The  jury  were  authorized  to  conclude 
that  he  did  see  them  and  knew  their  purpose, 
and,  without  giving  notice,  he  caused  the 
train  under  his  control  to  move  back  against 
the  car  which  caused  the  injury.  The  evi- 
dence would  support  a  conclusion  that  the 
conductor  was  negligent  in  falling  to  see 
that  no  one  was  in  position  to  be  Injured  by 
the  movement  of  the  cars.  The  evidence 
would  warrant  a  jury  in  finding  that  the 
failure  to  give  any  warning  signal  of  the  in- 
tended movement  of  the  train  constituted 
negligence  on  his  part  which  caused  the  in- 
jury to  the  child.  There  is  evidence  which 
controverts  some  of  the  facts  stated,  from 
which  a  jury  might  draw  different  conclu- 
sions, and  nothing  said  by  us  shall  be  re- 
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garded  as  passing  npon  the  evidence  as  a 
wbole.  The  evidence  showed  such  use  of 
the  yards  in  question  as  required  of  the  em- 
ployes of  the  railroad  company  to  use  ordi- 
nary care  to  discover  any  persons  who  might 
be  using  the  yards,  and  the  conductor,  know- 
ing of  the  presence  of  the  father  and  child 
In  the  yards,  was  required  by  the  law  to  give 
notice  of  the  movement  of  the  cars.  T.  &  P. 
Ry.  Oo.  v.  Watklns,  88  Tex.  26,  2»  S.  W.  232. 
It  would  be  superfluous  to  cite  other  author- 
ities. The  case  of  Blossom  OH  Co.  v.  Poteet 
(Sup.)  136  S.  W.  432  [35  L.  R.  A.  (N.  S.)  449], 
rests  upon  different  fticts,  and  was  controlled 
by  different  principles  of  law.  In  that  case 
there  was  no  act  of  any  employe  of  the  oU 
company  that  caused  the  Injury;  liability 
was  predicated  upon  the  negligence  of  the 
employes  of  the  company  In  permitting  the 
young  child  to  remain  In  the  mill  and  to 
get  into  the  place  of  danger.  This  court  held 
that  the  fact  that  the  child  was  with  the 
father  and  mother  relieved  the  company 
from  any  obligation  to  care  for  the  child.  In 
this  case  the  father  was  caring  for  the  child, 
which  was  not  injured  by  any  act  of  hers, 
but  the  negligent  acts  of  the  servants  of  the 
railroad  company.  If  the  father  had  been 
injured  Instead  of  the  diild,  he  oould  have 
recovered.    The  cases  are  wholly  dissimilar." 

Our  former  opinion  is  therefore  here  va- 
cated and  held  for  naught,  and  appellant's 
said  first  assignment,  complaining  that  the 
trial  court  erred  in  not  giving  appellant's 
requested  peremptory  instruction,  is  here 
disallowed  and  overruled. 

[t]  Appellant,  under  its  second  assignment 
of  error,  complains  of  the  third  paragraph  of 
the  charge  of  the  court,  wherein  the  Jury 
Is  instructed  as  follows:  "It  is  the  du^  of 
the  employes  of  a  railway  company,  operat- 
ing its  trains,  to  use  ordinary  care  to  dis- 
cover and  avoid  Injuring  persona  who  may  be 
upon  or  near  its  track.  The  degree  of  such 
care  being  such  as  a  person  of  ordinary  pru- 
dence and  caution  would  ordinarily  exercise 
under  the  circumstances,  and  varying  as  the 
known  probabilities  of  danger  may  vary 
along  the  different  portions  of  the  route  over 
which  such  trains  are  run,  and  a  failure  to 
use  such  care  by  its  employes,  is  negligence 
on  the  part  of  such  company  for  which  it 
is  liable  in  damages  for  an  injury  resulting 
from  such  negligence,  unless  such  liability  Is 
defeated  by  contributory  negligence  on  the 
part  of  the  person  injured"— contending 
that  it  was  not  the  duty  of  appellant's  em- 
ployes operating  its  train  to  use  any  care  to 
discover  persons  near  Its  tracks  on  the  oc- 
casion in  question,  because  the  accident  did 
not  happen  at  a  place  which  was  public  to 
that  extent  which  would  require  train  opera- 
tives to  keep  a  lookout  for  persons  near  the 
track  end  under  the  conditions  existing  at 
the  time  of  the  accident;  tliat  It  was  not 
the  duty  of  the  employes  of  the  defendant  to 
observe  the  movements  of  plaintiff  and  her 
father  while  they  were  near  the  track,  as 


they  were  then  in  no  danger.  In  this  conten- 
tion we  cannot  concur,  believing  It  was  the 
duty  of  appellant's  employes.  In  charge  of  its 
train  and  cars  moving  upon  the  yards  at  the 
time,  to  use  ordinary  care  to  avoid  injur- 
ing appellee  and  her  fiither,  whose  presence 
the  evidence  shows  was  known  to  said  em- 
ployes, and  that  this  duty  would  obtain, 
even  in  favor  of  a  trespasser,  and  much 
stronger  in  favor  of  appellee  and  her  fatba. 
whom  we  hold,  as  shown  by  the  evidence, 
to  have  been  licensees  on  appellant's  switch- 
yards and  railroad  track.  We  find  no  error 
in  the  charge  complained  of  and  the  assign- 
ment ia  overruled.  Texas  &  Pacific  Railway 
Oo.  V.  PhUllps,  37  S.  W.  620. 

[S]  Nor  do  we  think  there  is  any  error 
shown  under  appellant's  third  assignment  of 
error,  complaining  of  the  third  paragraph  of 
the  court's  charge,  in  instructing  the  Jury 
that  it  was  the  duty  of  appellant's  employfe 
operating  its  trains  to  use  ordinary  care  to 
discover  and  avoid  injuring  persons  who 
might  be  upon  or  near  its  track,  contraiding 
that  no  issue  was  raised  by  the  evidence 
justifying  such  a  charge.  We  think,  however, 
it  being  shown  by  the  evidence  that  the 
yards  and  track  were  constantly  used  by 
persons  to  pass  from  one  side  of  the  track 
and  yards  to  the  other,  that  such  constant 
use  was  sufllclent  to  charge  the  railroad  com- 
pany with  notice  thereof,  and  to  impose  on 
its  employes  the  duty  to  use  ordinary  care 
to  prevent  Injury  to  such  persons  as  might 
be  passing  through  the  yards.  The  evidence 
would  justify  the  conclusion  that  appellee 
and  her  father  were  In  this  instance  attempt- 
ing to  cross  the  tra(±  on  their  way  to  church 
or  'Sunday  school.  We  therefore  conclude 
that  the  charge  complained  of  was  properly 
given,  and  that  the  assignmoit  should  be 
overruled. 

[4]  Appellant's  fourth  assignment  of  error 
complains  of  the  fourth,  fifth,  and  sev^ith 
sections  of  the  court's  charge  on  the  ground 
that  the  court  gave  undue  emphasis  to  the 
instruction  that  the  jury  should  not  find 
plaintiff  guilty  of  contributory  negligence  un- 
less they  should  find  that  she  was  possessed 
of  sufficient  Intelligence  to  know  and  appre- 
ciate the  danger  of  crossing  under  or  be- 
tween the  cars  while  switching  was  being 
done,  by  unduly  and  unnecessarily  repeating 
said  instruction;  it  appearing  from  an  in- 
spection of  the  charge  that  one  ot  the  In- 
structions complained  of  by  appellant  being 
a  definition  of  ordinary  care,  the  other  a 
definition  of  contributory  negligence,  and  the 
third  a  charge  submitting  to  the  Jury  the 
issue  of  contributory  negligence  as  applied 
to  the  facts  of  this  case,  we  are  of  the  opin- 
ion that  the  court  did  not  err  in  each  of  said 
paragraphs  in  instructing  the  Jury  as  com- 
plained of  in  said  assignment,  and  that  such 
instruction  was  not  an  unnecessary  repeti- 
tion of  the  correct  legal  proposition  that  the 
plaintiff  could  not  be  guilty  of  contributory 
negligence  unless  the  Jury  should  find  that 
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she  was  possessed  of  su£9clent  Intelligence 
to  know  and  ai^reclate  her  danger.  The 
said  fouith  paragraph  of  the  court's  charge, 
which  Is  a  deflmtion  of  ordinary  care,  and 
hi  oar  opinion  Is  properly  qualified.  Is  as 
follows:  "This  rule  of  law,  however,  cannot 
be  applied  to  the  acts  and  conduct  of  plaln- 
tur,  Halys  Wlnlnger,  unless  you  believe  from 
the  evidence  that  she  was,  at  the  time  of  her 
Injury,  possessed  of  sufficient  intelligence  to 
know  and  appreciate  the  danger  of  crossing 
under  or  between  the  cars  while  switching 
was  being  done."  In  the  fifth  paragraph  the 
court  defines  contributory  negligence  with  a 
similar  qualification.  In  the  seventh  par- 
agraph the  court  submits  to  the  jury  the 
issue  of  contributory  negligence  on  the  part 
of  tlie  appellee,  and  properly  submits  said 
issue  as  appUed  to  an  infant  of  her  years. 
We  are  further  indlned  to  the  opinion  that. 
In  view  of  the  tender  years  of  appellee  (five 
yean  and  eight  months),  the  court  would 
have  been  Justified  in  instructing  the  Jury, 
as  a  matter  of  law,  that  appeUee  was  not 
guilty  of  contributory  negligence,  and  tliat 
issue  was  not  raised  by  the  evidence.  There 
is  no  merit  in  the  assignment,  and  it  is  over- 
ruled. G.  a  &  S.  F.  Ry.  Co.  v.  Coleman,  61 
Tex.  Glv.  A[v.  41&,  112  8.  W.  683;  Gills  t. 
H.  E>.  &  W.  T.  Ry.  Co.,  31  Tex.  Civ.  App.  601, 
73  8.  W.  30;  Evansich  v.  G.  C.  &  S.  F.  Ry. 
Co.,  67  Ter.  126,  44  Am.  Rep.  686;  H.  4  T. 
C.  Ry.  Go.  V.  Simpson,  60  Tex.  103 ;  Freeman 
V.  Garter,  81  S.  W.  81 ;  Cook  v.  Direct  Nav- 
IgaUon  Go.,  76  Tex.  358,  IS  S.  W.  475,  18 
Am.  St  Rep.  52 ;  T.  &  P.  Ry.  Go.  v.  PhilUps, 
91  Tex.  281,  42  8.  W.  852;  T.  4  P.  Ry.  Co. 
v.  Fletcher,  6  Tex.  Civ.  App.  736,  26  8.  W. 
446;  T,  &  N.  O.  Ry.  Co.  v.  BroulUette,  130 
S.  W.  886;  M.  C.  Ry.  Go.  v.  Rodriguez,  133 
S.  W.  690;  1  Thompson  on  Negligence,  i  310. 
[S]  Appellant,  under  its  fifth  assignment 
of  error,  complains  of  the  same  portion  of 
the  same  instruction  referred  to  in  the  fore- 
going assignment,  and  contained  in  sections 
4,  5,  and  7  of  the  court's  charge,  on  the 
ground  that  the  petition,  upon  its  face,  raised 
the  Issue  of  contributory  negligence,  alleging 
that  appellee  was  a  child  of  tender  years,  be- 
ing only  five  years  of  age,  without  sufiicient 
Judgment  and  discretion  to  understand  the 
danger  and  peril  of  attempting  to  cross  de- 
fendant's said  track,  and  that  the  burden 
was  on  her  to  establish  these  allegations  In 
support  of  which  she  had  offered  no  testi- 
mony, and  further  complains  that,  although 
appellee  was  on  the  witness  stand  for  the 
purpose  of  exhibiting  her  Injured  limb  to  the 
Juty,  her  counsel  did  not  ask  her  any  ques- 
tiong  in  order  to  demonstrate  her  Intelligence 
and  ability  to  appreciate  her  danger  at  the 
time  of  the  accident  We  are  of  the  opinion 
that  the  assignment  is  without  merit;  the 
evidence  showing,  without  contradiction, 
that  appellee  at  the  time  of  her  injury  was 
less  than  six  years  old ;  that  she  had  never 
attended  school,  and  was  too  -small  to  go  to 
school  at  the  time,  and  liad  never  more  than 


once  or  twice  made  the  trip  from  her  home 
to  town  or  town  to  her  home  alone.  In 
the  case  of  H.  EX  &  W.  T.  Ry.  Go.  v.  Adama, 
44  Tex.  Olv.  App.  293,  98  8.  W.  224,  where 
recovery  was  sought  for  Injuries  to  a  seven 
year  old  child.  In  response  to  a  similar  sug- 
gestion as  here  made,  the  court  said:  "In  the 
case  before  us,  if  It  could  not  be  held  that 
Naomi's  tender  age  conclusively  placed  her 
in  the  category  of  those  incapable  of  con- 
tributory negligence,  it  Is  certainly  true  that 
the  issue  was  in  the  case,  and  that  the  pos- 
session of  that  discretion  on  her  part  was 
a  thing  to  be  shown  by  defendant"  Which 
holding  we  here  commend  and  hold  to  be  ap- 
plicable to  the  facts  of  this  case. 

[I]  In  this  connection,  we  note  the  state- 
ment of  appellant  In  its  assignment  to  the 
effect  that  appellee  was  placed  on  the  wit- 
ness stand,  and  that  her  counsel  did  not  ask 
her  any  questions  in  order  to  test  or  demon- 
strate her  Intelligence  and  ability  to  appre- 
ciate her  danger  at  the  time  of  the  accident, 
and  feel  constrained  to  remark  that  this 
omission  on  the  part  of  appellee's  counsel 
could  easily  have  been  remedied  by  counsel 
for  appellant  interrogating  the  witness,  if. 
notwithstanding  her  tender  years,  upon  her 
being  offered  on  the  witness  stand,  he  had 
cause  to  believe  she  Iiad  such  unusual  intel- 
ligence and  ability  to  appreciate  her  danger 
at  the  time  of  the  accident  as  would  make 
her  capable  of  contributory  negligence.  The 
assignment  Is  overruled. 

[7]  Under  Its  sixth  assignment  of  error, 
appellant  complains  of  the  sixth  paragraph 
of  the  court's  charge,  which  is  as  follows: 
"Bearing  in  mind  the  foregoing  definitions 
and  instructions,  if  you  believe,  from  a  pre- 
ponderance of  the  evidence,  that,  before  and 
at  the  time  plaintifl  received  the  injuries 
complained  of  in  her  petition,  it  was  the 
custom  of  the  people  residing  in  the  north- 
eastern part  of  the  town  of  Clarendon  to 
cross  the  tracks  of  the  defendant  at  or  near 
the  point  of  the  accident  and  that  paths  and 
places  of  entry  had  been  made  for  that  pur- 
pose so  as  to  make  the  same  a  common  pas- 
sageway for  pedestrians  across  defendant's 
right  of  way,  tracks,  and  yard  at  said  point, 
and  that  such  custom  and  such  use  of  said 
paths  and  passageways  was  with  the  knowl- 
edge, consent  and  acquiescence  of  the  de- 
fendant company,  and  that,  in  an  attempt  to 
cross  over  defendant's  track  at  an  opening 
between  cars,  the  said  cars  were,  by  de- 
fendant's employes,  and  vrtthout  the  exer- 
cise of  ordinary  care  on  their  part,  suddenly 
moved  backwards  and  towards  the  plaintiff, 
without  a  signal  or  warning  of  any  kind  to 
her,  and  that,  before  she  could  escape  from 
her  then  position  of  peril,  she  received  her 
injuries  in  the  manner  and  form  complained 
of  in  her  petition,  or  If  you  believe  from  the 
evidence  that  the  defendant's  conductor  and 
brakeman,  or  either  of  them,  knew  of  the 
presence  of  plaintiff  and  her  father  before 
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said  accident,  and  knew,  or  bad  reason  to 
believe,  tbat  they  would  probably  undertake 
to  cross  over  said  track  and  between  the 
cars,  and  said  employes  failed  to  exercise 
ordinary  care  In  moving  said  cars,  to  pre- 
vent the  accident,  and  you  further  find  that 
such  act  or  omission  of  defendant's  said  em- 
ployes was  negligence,  as  hereinbefore  defin- 
ed, and  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  then  you 
will  find  for  the  plaintiff,  unless  you  find  that 
she  was  guilty  of  contributory  negligence 
under  the  Instructions  herein  given  you." 
Contending  that  the  language  employed  by 
the  court  indicated  to  the  jury  that  appel- 
lee was  In  a  position  of  peril  at  the  time 
defendant's  employes  started  to  move  the 
train,  and  that  there  la  no  evidence  to  sus- 
tain such  a  charge,  and  no  evidence  to  show 
that  appellant  knew  of  appellee's  being  In  a 
position  of  peril  any  time  until  after  the 
accident,  and  because  said  charge  was  upon 
the  weight  of  the  evidence,  we  are  of  the 
opinion  that  the  charge  complained  of  was 
warranted  by  the  evidence. 

E.  H.  Winlnger  testified,  in  substance,  that, 
at  the  time  he  saw  the  conductor  and  braKe- 
man  and  passed  down  between  the  tracks, 
the  cars  were  not  In  motion,  but  were 
standing  still ;  that  when  they  came  to  the 
opening  in  question,  which  was  six  or  eight 
feet  In  width,  they  started  to  cross  through 
It,  and  that  no  signal  of  any  kind  was  given 
to  indicate  that  the  cars  were  to  be  moved ; 
that,  in  going  across  the  track,  he  was  a 
step  or  two  ahead  of  the  child,  and  that, 
as  the  string  of  cars  started  to  move,  the 
noise  seemed  to  excite  the  appellee,  and  she 
stepped  quickly  about  to  the  south  rail  of 
the  track  and  started  to  spring  and  slipped 
back  over  the  south  rail,  and  that  he  started 
to  grab  her,  but  before  he  could  do  so  her 
leg  and  foot  had  been  cut  off.  And  again 
that  at  the  time  he  and  appellee  Intended  to 
cross  this  track,  the  cars  were  standing  stUl, 
and  there  were  no  engines  attached  to  them 
that  be  knew  of. 

We  are  further  of  the  opinion  that  the 
evidence  conclusively  showed  that  the  em- 
ployes of  appellant  bad  knowledge  of  the 
presence  of  appellee  and  her  father  on  the 
tracks,  and  that  they  were  negligent  in  fail- 
ing to  keep  an  efficient  lookout  and  In  fall- 
ing to  give  signals  of  warning  that  the  cars 
were  about  to  be  moved.  The  evidence  shows 
tbat  the  conductor  was  standing  on  the  north 
side  of  the  string  of  cars  In  controversy, 
superintending  the  movement  of  the  cars. 
He  testified,  in  part,  as  follows:  "I  knew 
the  little  girl  and  her  father  were  on  the 
right  of  way  of  the  Denver  about  four  or 
five  minutes  before  the  accident.  I  saw  them 
coming  along  the  track.  I  was  standing  near 
where  the  coupling  was  being  made  at  the 
time  of  the  accident  I  probably  could  have 
seen  them  start  towards  the  cars  If  I  had 
been  looking  tbat  way,  but  my  duties  were 


in  the  opposite  direction,  and  I  was  looking 
towards  the  engine,  giving  signals  to  make 
the  coupling.  I  was  on  the  north  side  of 
the  train  at  the  time  of  the  accident,  and  I 
was  on  the  same  side  of  the  train  with  the 
girl  and  her  father  when  I  last  saw  them 
walking  along  the  track.  They  walked  along 
the  north  side  of  the  track,  the  same  side 
that  I  was  on.  I  saw  Mr.  Winlnger  and  bis 
two  little  girls  going  In  a  west  or  north  di- 
rection. I  saw  him  and  the  two  little  girls 
in  between  the  passing  track  and  No.  2 
track  and  going  south — no,  north,  I  meant  to 
say  (west  according  to  the  directions  adopted 
by  counsel  for  appellant  and  ourselves). 
That  was  four  or  five  minutes  before  the 
accident  I  think  it  took  them  four  minutes 
to  get  up  to  where  the  accident  happened.  I 
was  there  all  the  time  and  after  they  pass- 
ed me,  and  never  saw  them  until  I  heard 
the  scream.  I  don't  remember  turning 
around  before  that  and  looking  in  their  di- 
rection. When  I  turned  I  saw  Mr.  Winlnger 
in  a  stooped  position  with  the  little  girl  In 
his  arms,  and  the  other  diUd  was  dose  by 
them  Jumping  up  and  down.  At  the  same 
time  (I.  e.,  the  time  the  child  screamed),  I 
saw  a  man  come  out  close  to  her  In  a  stoop- 
ed position  as  'though  he  came  out  from  un- 
der the  car.  I  saw  a  man  moving  very  close 
to  a  car  In  a  stooped  position  with  a  child  In 
his  arms.  I  first  saw  the  appellee  and  her 
father  on  the  right  of  way  close  to  the  ca- 
boose between  track  No.  2  and  No.  S.  The 
little  girl  was  four  or  live  or  six  feet  be- 
hind her  father  when  I  first  saw  them." 
The  evidence  also  showed  that  the  public 
crossing  across  appellant's  track  on  Garnet 
street  was  blocked  by  the  cars  In  controTer- 
sy,  and  that  said  fact  was  known  to  the 
conductor,  who  gave  the  signals  for  the 
movement  of  the  train,  and  who  had  seen  ap- 
pellee and  her  father  walking  along  the  right 
of  way  near  said  cars.  We  are  therefore  of 
the  o^nlon  that  be  was  charged  with  the 
knowledge  and  fact  that  they  might  attempt 
to  cross  said  cars  at  the  first  opening  be- 
tween the  same,  and.  In  attempting  to  do  so, 
would  be  in  a  position  of  danger  and  peril, 
and  that  It  was  his  duty  to  keep  a  lookout 
in  that  direction  before  giving  a  signal  for 
the  movement  of  said  cars.  The  assignment 
is  overruled. 

[8]  Appellant,  under  its  seventh  assign- 
ment of  error,  contends  that  there  was  no 
testimony  whatever  tending  to  show  that  the 
use  of  defendant's  yards  by  the  public  was 
known  to  any  representative  of  the  company 
who  had  authority  to  bind  the  defendant  by 
reason  of  such  knowledge,  and  for  that  rea- 
son objects  to  that  portion  of  section  0  of 
the  court's  charge  to  the  effect  that.  If  the 
jury  believed,  from  a  preponderance  of  the 
evidence,  that,  before  and  at  the  time  the 
plaintiff  received  the  injuries  complalued  ot 
it  was  the  custom  of  the  people  residing  in 
the  northeastern  part  of  the  town  of  Clareo- 


Digitized  by 


Google 


Tez.) 


FT.  WORTH  4  D.  C  BY.  CO.  ▼.  WINDfOER 


don  to  cross  tb^  tracks  of  tbe  defendant  at 
or  nea^  the  place  of  tbe  accident,  and  that 
paths  and  places  of  entry  had  been  made  for 
that  purpose  so  as  to  make  the  same  a  com- 
mon passageway  for  pedestrians  across  de- 
fendant's right  of  way,  tracks,  and  yards  at 
said  point,  and  that  snch  custom  and  such 
use  of  said  paths  and  passageway  was,  with 
the  knowledge  and  consent  and  acquies- 
cence of  the  defendant  company,  etc.,  we  are 
of  the  opinion,  as  held  by  tbe  Supreme  Court 
in  this  case,  that  such  constant  use  was 
sufficient  to  charge  the  railroad  company 
with  notice  thereof,  and  to  impose  on  its  em- 
ployes the  duty  to  use  ordinary  care  to  pre- 
vent injury  to  snch  persons  as  might  be 
passing  through  tbe  yards,  and  that  the  evi- 
dence amply  warranted  giving  tbe  instruc- 
tion objected  to.  Finding  no  merit  in  the 
assignment,  it  is  overruled.' 

[I]  Tbe  proposition  submitted  under  ap- 
jtellant's  eighth  assignment  of  error  contains 
three  separate  and  distinct  propositions  of 
law  and  is  in  violation  of  the  rule  govern- 
ing the  preparation  of  briefs,  prescribed  for 
the  government  of  this  court  The  distinct 
propositions  submitted  in  said  assignment 
are  as  follows:  First  That  there  was  no 
evidence  as  to  appellee's  earning  capacity, 
and  tbe  court  erred  in  submitting  said  is- 
sue to  the  Jury.  Second.  There  was  no  evi- 
dence as  to  appellee's  physical  or  mental 
suffering,  and  tbe  court  erred  in  submit- 
ting this  issue  to  the  Jury.  Third.  That  tbe 
tenth  paragraph  of  the  court's  charge  did  not 
restrict  appellee's  recovery  for  her  losses 
tmtll  after  she  should  arrive  at  the  age  of 
21  years.  Rules  for  tbe  Courts  of  Civil  Ap- 
peals, No.  32  a42  8.  W.  xlU). 

[II]  If  this  assignment,  however,  be  con- 
sidered, we  are  of  the  opinion  that  tbe  same 
does  not  require  a  reversal  of  this  case,  tbe 
evidence  showing  the  appellee  was  an  infant 
of  tender  years,  but  sound,  healthy,  and  a 
wdl  developed  child,  and  to  have  entirely  lost 
ber  right  foot,  and  we  think  the  Jury  were 
entitled  to  consider  the  question  of  her  lost 
earning  capacity,  without  direct  and  specific 
proof  thereof. 

[11]  Again  we  think  the  testimony  was 
abundantly  raffident  to  raise  tbe  issue  of 
mental  and  physical  suffering.  B.  H.  Win- 
Inger  testified  that  tbe  wheel  passed  over 
appellee's  limb  some  distance  above  tbe  an- 
kle, and  that  It  was  very  badly  mangled  and 
the  ankle  partly  crushed ;  that  the  leg  was 
not  cut  squarely  off,  but  there  were  a  few 
strips  of  skin,  and  maybe  some  ligament,  but 
it  was  practically  cut  in  two  and  complete- 
ly crushed;  that  her  limb  was  amputated 
about  halfway  between  her  ankle  and  knee, 
and  that  the  leg  which  bad  been  amputated 
does  not  develop  like  tbe  other,  and  that  as 
tbe  child  grows  older,  that  limb  gets  smaller 
than  the  one  which  was  not  injured  and  on 
which  she  walks  mainly,  and  that  there  was, 
tt  tbe  time  of  the  trial,  a  considerable  dlf- 
IM  S.W.-38 


ference  in  th^  size — a  difference  at  least 
of  one-fourth  as  to  their  comparative  devel- 
opment; that  she  remained  In  bed  some- 
thing like  A  week  after  the  amputation,  and 
that  the  limb  has  caused  ber  considerable 
trouble  after  tbe  amputation,  and  that,  he 
knew  from  her  actions  and  demeanor  that 
she  suffered.  Dr.  B.  F.  Ham,  one  of  tbe  sur- 
geons by  whom  the  foot  was  amputated,  tes- 
tified that  he  found  her  foot  crushed  to 
a  mass,  and  that  it  was  bleeding  and  simply 
crushed  to  a  pulp,  and  that  the  child  was 
suffering  and  cried,  and  that  he  administered 
an  aniesthetic  to  relieve  the  pain  of  the 
amputated  foot,  and  that  after  the  ampu- 
tation, the  child  was  nervous,  and  that  he 
had  noticed  since  she  was  nervous;  that 
the  amputation  would  retard  the  develop- 
ments of  tbe  injured  limb,  and  that  there 
is  always  more  or  less  Inconvenience  in  hav- 
ing to  care  for  a  limb  where  a  part  of  it 
was  gone.  He  also  testified  ttiat  all  per- 
sons with  an  amputated  limb  felt  sensations 
of  pain  tn  the  amputated  member.  The  par- 
agraph of  the  charge  complained  of  express- 
ly limits  appellee's  recovery  for  diminished 
earning  capacity  to  losses  after  she  should 
arrive  at  21  years  of  age.  The  assignment 
is  without  merit  and  is  therefore  overruled. 

[12]  Under  Its  ninth  assignment,  appellant 
complains  of  the  refusal  of  the  court  to  give 
the  following  charge:  "Gentlemen  of  tbe 
Jury,  if  you  believe  from  the  evidence  that 
tbe  act  of  tbe  plaintiff,  Halys  Wininger,  in 
going  between  or  under  the  cars  of  defendant 
In  the  manner  shown  by  the  evidence,  was 
induced  and  caused  by  her  father,  and  that, 
but  for  such  act  of  her  father  in  causing  her 
to  do  so,  tbe  accident  would  not  have  occur- 
red, then  yon  will  find  in  favor  of  the  de- 
fendant." It  is  to  be  noted  that  the  charge 
requested  does  not  require  the  Jury  to  find 
that  the  act  of  her  father  should  be  the  sole 
cause  of  ber  injury,  and  we  are  of  the  opin- 
ion that  the  charge  refused  was  tn  effect  an 
attempt  to  Impute  to  the  appellee  snch  con- 
tributory negligence  as  the  Jury  might  find 
occurred  on  the  part  of  her  father,  which 
the  law  does  not  permit  The  charge  was 
properly  refused. 

[1 3]  Appellant  under  Its  tenth  assignment, 
complains  of  the  action  of  the  court  in  refus- 
ing to  give  its  special  charge  No.  S,  wherein 
tbe  Jury  were  instructed  that,  if  they  believ- 
ed from  the  evidence  that  there  was  open  to 
appellee,  leading  on  in  the  direction  she  and 
her  father  were  going  Just  before  they  start- 
ed to  cross  defendant's  train,  another  way, 
and  that  such  other  way  was  a  safe  way. 
and  that  appellee  voluntarily  chose  the  un 
safe  way,  she  would  be  guilty  of  negligence, 
and  that,  if  such  negligence  contributed  to 
her  injury,  she  could  not  recover.  The  vice 
in  the  charge  in  question,  in  onr  opinion,  is 
that  it  would  have  the  effect  to  bold  appel- 
lee responsible  for  contributory  negligence, 
notbwltbstandlng  her  tender  years  and 
without   inquiry   as   to  her  discretion  and 
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mental  capacity  to  select  between  a  safe  and 
a  dangerous  way. 

[14]  We  think  the  charge  farther  errone- 
ous in  that  it  assumes  that  appellee  attempt- 
ed to  cross  defendant's  train,  when  the  evi- 
dence shows  that  she  was  crossing  through 
an  opening  between  cars  standing  upon  the 
side  track,  which  were  no  part  of  the  train 
which  caused  her  injury.  The  assignment  is 
therefore  overruled.     , 

[IS]  Appellant,  under  its  eleventh  assign- 
ment of  error,  complains  of  the  action  of  the 
court  In  refusing  to  give  itSi  requested  special 
charge  to  the  effect  that  there  was  no  evi- 
dence of  knowledge  on  the  part  of  appellant 
of  Its  yards  and  switch  grounds,  in  particu- 
lar the  place  where  the  accident  occurred, 
being  used  by.  the  public  so  as  to  make  the 
same  a  public  way  by  habitual  use.  We  are 
of  the  opinion  that  this  assignment  is  with- 
out merit,  and  that  the  evidence  is  amply 
BufiSclent  to  authorize  the  conclusion  that  the 
yards  were  constantly  used  by  persons  pass- 
ing over  the  same  within  the  observation  and 
knowledge  of  appellant,  through  its  agents 
and  employes,  and  that  it  was  the  duty  of 
appellant  to  take  notice  of  such  customary 
and  continued  use  of  its  property  by  the  pub- 
lic. We  are  of  the  opinion  that  the  proposi- 
tion requested  to  be  submitted  in  appellant's 
eleventh  special  charge,  the  refusal  of  which 
is  complained  of  under  its  twelfth  assign- 
ment, was  fully  'covered  by  the  general 
charge  of  the  court,  and  that  there  was  no 
error  on  the  part  of  the  court,  in  refusing 
to  give  the  same. 

[16]  Appellant,  under  Its  thirteenth  and 
fourteenth  assignments  of  error,  Insists  that 
this  case  should  be  reversed  because  of  cer- 
tain language  used  by  counsel  for  appellee 
In  making  the  dosing  argument  to  the  Jury. 
The  language  complained  of,  as  shown  by 
the  bill  of  exceptions,  Is  as  follows :  "Gentle- 
men of  the  Jury,  they  (meaning  the  attorneys 
for  defendant)  make  me  tired  in  talking 
about  sympathy  for  this  little  girl  (pointing 
to  the  plaintiff).  Oh,  yes,  I  wonder  how 
about  the  bondholders  and  coupon  clippers 
that  own  this  road."  While  the  language 
thus  used  by  appellee's  counsel  was  Improper 
in  that  it  related  to  matters  outside  of  the 
record,  it  may  find  some  extenuation  in  the 
fact  that,  as  disclosed  in  the  oral  argument 
of  this  phase  of  the  case,  and  by  the  bill  of 
exception,  the  matter  of  sympathy  appears 
to  have  been  Introduced  into  the  discussion 
of  the  case  by  counsel  for  appellant,  who 
may  have  thought  it  incumbent  upon  him  as 
a  kind-hearted  man  to  express  to  the  Jury 
his  feelings  of  sympathy  for  an  unfortunate 
little  girl  (and  the  same  were  no  doubt  cred- 
itable to  him),  but  their  expression  did  not 
relate  to  any  matter  in  the  record,  and  may 
have  been  viewed  by  opposing  counsel  as  in 
a  way  intended  to  conciliate  favor  with  the 
jury  for  counsel's  client,  to  which  he  was  at 
liberty  and  in  a  manner  invited  to  reply. 


whidi  be  appears  to  have  done  by  first  stat- 
ing that  such  expressions,  coming  from  op- 
posfaig  counsel,  made  him  tired,  and  then  by 
indulging  the  inquiry  as  to  the  owners  of 
the  road.  His  description  of  these  gentlemen 
as  "coupon  clippers"  and  "bondholders"  may 
have  been  unfortunate  and  calculated  to  in- 
flame the  minds  of  some  Jurors  in  some  locali- 
ties, but  as  stated  by  Judge  Stayton  in  the 
case  of  I.  &  Q.  N.  Railway  Co.  v.  Irvine,  64 
Tex.  535:  "The  use  of  improper  language 
or  course  of  argument  by  adverse  counsel 
within  Itself  fumlsbes  no  sufficient  reason 
for  reversing  a  Judgmoit,  and  it  Is  only  In 
cases  in  which  a  preponderance  of  the  evi- 
dence seems  to  be  against  the  verdict,  or  In 
cases  in  which  the  verdict  seems  excessive, 
and  there  Is  reason  to  believe  that  the  ver- 
dict may  have  been  affected  by  such  course- 
of  conduct,  that  it  becomes  a  ground  for  re- 
versal." 

[1 7]  And  in  this  Instance  we  are  unable  to 
hold  that  the  verdict  rendered  is  either  ex- 
cessive or  against  the  preponderance  of  the 
evidence  to  the  extent  that  it  can  only  be 
accounted  for  by  assuming  that  the  minds 
of  the  Jury  were  inflamed  and  prejudiced 
against  appellant  by  the  language  complain- 
ed of,  as  in  our  opinion  the  verdict  is  war- 
ranted by  the  evidence,  and  Is  not  excessive 
in  amount  Much  larger  verdicts  have  been 
sustained  by  the  courts  of  this  state  for  sim- 
ilar injuries.  I.  &  G.  N.  Railway  Co.  v. 
Sandim,  57  Tex.  Civ.  App.  151,  122.  8.  W.  flO; 
Houston  B.  &  T.  Ry.  Co.  v.  O'Leary,  136  S. 
W.  601;  M.,  K.  &  T.  By.  Co.  v.  Nesblt,  4S 
Tex.  Civ.  App.  630,  87  S.  W.  825. 

Appellant's  fifteenth  assignment  of  error 
presents  no  new  matter  for  our  considera- 
tion. The  questions  presented  thereunder 
having  been  heretofore  considered,  the  as- 
signment is  overruled. 

Finding  no  reversible  error  presented  un- 
der appellant's  assignments,  or  either  of 
them,  we  conclude  that  there  Is  no  error  In 
the  Judgment  rendered  below,  and  that  the 
same  should  be  in  all  things  affirmed,  and  It 
is  accordingly,  80  ordered. 


LEVBRETTB    v.   BICB. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Nov.  23,  1912.) 

Dismissal  and  Nonsuit  (8   1&*) — lNvor.nw- 

TAET   DlSMISSAI^ CONDITION   OF   CaUBX. 

Under  Bev.  Civ.  St.  1911,  art  1955,  whtdk 
permits  a  plaintitf  to  take  a  nonsuit  as  to  his 
cause  of  action,  if  not  to  the  prcjadice  of  the 
defendant  to  be  heard  on  his  cfaim  for  affirma- 
tive relief,  the  dismissal  of  an  action  for  the 
price  of  land.  In  which  defendant  filed  a  plea 
in  reconvention  for  the  cancellation  of  the 
contract  on  the  ground  of  fraud,  and  for  dam- 
ages for  false  representations,  was  prejudi<aa] 
error. 

IBd.  Note.— For  other  cases,   see  DismisMal 
and  Nonsuit,  Cent  Dig.  H  83-86:   Dee.  Dig.  f 


19.*] 


•For  other  casei  im  Mme  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlei  A  Rep'r  Indaxea 
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Appeal  from  District  Court,  HIU  County; 
C.  M.  Smlthdeal,  Judge. 

Action  bj  E.  J.  Rice  against  J.  C.  Lever^ 
ette,  with  cross-action  by  defendant'  From 
a  Judgment  dismissing  the  entire  action,  de- 
fendant appeals.    Reversed  and  remanded. 

liUther  Nickels,  of  HiUsboro,  for  appellant 

KAINBY,  a  J.  E.  J.  Rice  instituted  this 
suit  against  J.  C.  Leverette,  alleging  substan- 
tially that  on  or  about  April  23,  1911,  J.  O. 
Leverette  purchased  100  acres  of  land  in 
Henderson  county,  Tez.,  from  B.  J.  Rice,  and 
promised  to  pay  E.  J.  Rice  $1,000  in  cash 
and  one  horse  of  the  estimated  value  of 
$700,  and  to  assume  three  notes,  for  $266.66% 
each,  signed  by  H.  A.  Johnson,  and  payable 
to  R.  G.  Bristow,  given  as  original  purchase- 
money  notes  for  said  land;  that  it  was  agreed 
between  Leverette  and  Rice  that  H.  A.  John- 
son was  to  execute  a  deed  to  Leverette,  and 
that  Rice  was  to  have  as  his  profit  the  dif- 
ference between  whatever  sum  he  would  have 
to  pay  said  H.  A.  Johnson  for  said  land 
and  the  sum  of  $2,500,  as  stated  above,  and 
that  Leverette  was  to  pay  this  difference  to 
Rice  upon  the  presentation  of  a  deed  duly 
executed  by  said  Johnson  to  said  Leverette; 
that  Rice  did  purchase  said  land  from  said 
Johnson,  and  agreed  to  pay  said  Johnson 
the  sum  of  $1,600  therefor,  and  that  there- 
upon said  Johnson  executed  a  deed  to  said 
land  to  said  Leverette,  which  deed  was  ten- 
dered to  said  Leverette;  and  that  said  Lev- 
erette failed  and  refused  to  accept  the  deed 
and  to  pay  all  the  consideration,  as  stated 
above,  to  Rice's  damage  in  the  sum  of  $900, 
for  Judgment  of  which  amount  be  prayed. 

Leverette  answered,  among  other  things, 
with  a  general  denial  and  with  special  an- 
swers, in  substance  as  follows:  "That  at 
the  time  the  contract  sued  upon  was  made, 
and  prior  to  and  thereafter,  the  plaintiff  had 
no  authority  to  sell  said  land,  and  was  un- 
able and  unauthorized  to  carry  out  such 
sale  and  contract  That  said  contract,  If 
any,  and  sale,  was  procured  In  fraud  in  the 
following  respects:  The  defendant  desired  to 
purchase  land  upon  which  marketable  timber 
was  standing,  for  the  purpose  of  removing 
the  timber  therefrom  and  transporting  the 
same  by  rail  to  market,  and  to  market  the 
same  for  "profit  and  this  fact  was  well  known 
to  and  stated  to  the  plaintiff  by  the  defend- 
ant prior  to  and  at  the  time  of  the  making 
of  'such  contract  Defendant  further  desired, 
and  it  was  necessary  for  bis  purpose,  that 
such  land  should  be  located  near  to,  and 
not  more  than  1^  miles  from  a  switch  upon 
tbe  line  of  railway  of  the  St  Louis  ft  South- 
western Railway  Company  of  Texas,  and 
this  fact  was  known  to  and  stated  to  the 
plaintiff  by  the  defendant  That  the  country 
along  the  line  of  said  railway  in  the  vicinity 
in  question  is  a  country  whose  soil  is  deep 
sand,  and  that  by  reason  thereof,  as  well 
am  the  general  topography  of  the  country,  it 


Is  very  difficult  to  travel  or  to  haul'  loads 
on  wagons  or  other  vehicles,  and  for  the 
purpose  for  which  defendant  desired  the  land, 
under  the  circumstances,  the  land  would  be 
worthless,  if  located  further  away  from  such 
switch  or  railroad  than  IVi  miles,  and  it 
would  be  Impossible  for  the  timber  located 
on  such  land  to  be  marketed  at  any  profit 
whatever,  if  such  land  were  located  further 
away  from  such  railroad  or  switch  than  1% 
miles;  but  that,  if  such  land  were  located 
within  distance  of  railroad,  such  timber  could 
be  marketed  at  a  great  profit  which  fact  the 
defendant  knew,  and  the  facts  were  known 
to  and  stated  to  the  plaintiff  by  the  defend- 
ant That  the  plaintiff  was  well  acquainted 
with  said  land  and  its  location,  and  the  de- 
fendant had  never  seen  said  land,  and  was 
totally  unacquainted  with  its  location,  etc., 
and  this  fact  was  known  to  and  stated  to  the 
plaintiff  by  the  defendant  and  by  reason  of 
the  limited  time  at  the  command  of  the  de- 
fendant and  by  reason  of  the  facts  herein 
stated,  the  defendant  did  not  examine  said 
land  and  its  location,  and  the  defendant 
stated  such  facts  to  the  plaintiff,  and  told 
the  plaintiff  that  he  (defendant)  would  be 
compelled  to  and  would  rely  entirely  upon 
the  truth  of  the  representation  relative  to 
said  land  and  its  location  made  by  the  plain- 
tiff, to  which  the  plaintiff  replied  that  the 
defendant  might  rely  upon  such  representa- 
tions and  that  he  (plaintiff)  would  guarantee 
the  truthfulness  of  the  same.  That  the  plain- 
tiff represented  said  land  as  being  land  up- 
on which  marketable  timber  suitable  for  the 
purpose  for  which  defendant  desired  said 
laud  was  standing,  and  that  said  land  was 
located  within  1%  miles  of  a  switch  on  the 
line  of  said  railroad,  and  not  further  away 
therefrom,  and  that  by  reason  of  its  location 
said  switch  was  easy  of  access  from  said 
land;  and  upon  the  strength  and  because  of 
such  representations  and  descriptions  rela- 
tive to  said  land  and  its  location,  and  the 
statements  made  by  plaintiff,  the  contract 
was  made,  and  at  the  time  the  defendant 
stated  to  the  plaintiff  that  such  was  his 
reason  and  the  consideration  for  his  enter- 
ing into  sudi  contract  That  each  and  all 
of  the  representations  as  made  by  the  plain- 
tiff with  reference  to  the  land  were  untrue 
and  false,  in  that  the  land  is  located  more 
than  3  miles  away  from  any  switch  or  any 
railroad,  and  tluit  by  reason  of  this  dis- 
tance that  would  have  to  be  traversed  to 
reach  a  railroad  or  switch,  and  by  reason 
of  the  permanent  conditions  of  the  roads 
leading  from  such  land  to  the  railroad  and 
switch,  and  the  character  of  the  soil  and  the 
general  topography  of  the  country,  the  tim- 
ber upon  the  land  cannot  be  marketed  at 
any  profit  at  all,  but  that  such  timber  cannot 
be  transported  over  such  roads  and  market- 
ed, except  at  a  positive  loss,  and  the  land 
therefore  is  worthless  upon  the  market  and 
is  worthless  for  the  purpose  for  which  the 


Digitized  by 


Google 


596 


151  SOUTHWESTERN  RBPORTEB 


(Tex. 


defendant  desired  the  same,  all  of  which 
facts  were  known  to  the  plaintiff  prior  to 
and  at  the  time  of  the  making  of  the  con- 
tract That  If  said  land  had  been  located 
as  represented  the  defendant  could  and  would 
easily  have  made  a  profit  out  of  the  market- 
ing of  snch  timber  to  the  amount  of  $10 
per  acre,  which  fact  was  well  known  to  plain- 
tiff, and  this  ftict  was  the  material  consid- 
eration of  the  contract,  and  it  was  the  only 
Inducement  to  lead  defendant  to  enter  into 
such  contract,  and  this  fact  was  known  to 
the  plaintiff.  That  all  of  the  actual  facts  as 
to  the  location  and  surroundings  of  the 
land,  and  of  the  condition  of  the  same  and 
of  the  roads,  were  actaally  known  to  the 
plaintiff  at  the  time  he  made  such  represen- 
tations, and  that  he  (plaintlfl)  made  such  re]>- 
resentations  wilifully,  intentionally,  deliber- 
ately, and  maliciously,  for  the  puri>ose  of  in- 
ducing defendant  to  make  such  contract,  and 
for  the  purpose  of  defrauding  the  defendant, 
and  he  did  thereby  defraud  the  defendant 
Defendant  alleged  all  of  the  facts  stated  by 
way  of  cross-action  against  the  plaintiff,  as 
well  as  affirmatlTe  differences,  and  prayed 
that  the  contract  entered  into  with  plaintiff 
be  canceled  and  held  for  naught,  and  that 
the  defendant  be  held  free  for  any  responsi- 
bility thereimder,  and  alleged  his  actual  dam- 
age at  $1,600,  and  prayed  for  judgment 
against  the  plaintiff  in  said  amount  by  rea- 
son thereof.  In  addition  the  defendant  ask- 
ed tor  Judgment  against  the  plaintiff  in  the 
sum  of  |1,000  as  vindictiye,  punltiye,  and 
exemplary  damages,  and  asked  for  such  oth- 
er relief  to  which  he  might  be  entitled." 

On  the  23d  day  of  November,  1911,  the  case 
was  called  for  trial  upon  the  pleadings  as 
stated  abOT&  The  plaintiff  presented  his  ap- 
plication for  continuance,  which  was  over- 
ruled, and  the  defendant  announced  ready 
for  trial.  The  plaintiff  thereupon  moved  ttie 
court  for  nonsuit  and  asked  the  court  to 
dismiss  the  case,  which  motion  to  dismiss 
was  contested  and  objected  to  by  the  defend- 
ant The  motion  was  granted,  and  the  oi- 
tlre  case  was  dismissed,  to  all  of  which  the 
defendant  duly  excepted,  and  gave  notice  of 
appeal  therefrom  to  this  court 

Complaint  is  made  by  appellant  that  the 
court  erred  in  allowing  plaintiff  to  take  a 
nonsuit  and  in  dlsmisstaig  the  cause  of  ac- 
tion, when  he  (appellant)  had  filed  a  plea  in 
reconvention  for  the  cancellation  of  the  con- 
tract sued  on,  and  for  recovery  of  damages 
for  false  representationB,  etc.  The  statute 
permits  a  plaintiff  to  take  a  nonsuit  as  to 
his  cause  of  action;  but  such  action  can- 
not be  taken  to  the  prejudice  of  the  defend- 
ant to  be  heard  on  his  claim  for  afflrmative 
relief.  B.  S.  1911,  art  1955.  The  court 
erred  in  dismissing  the  cause  to  the  prej- 
udice of  defendant  and  preventing  a  hearing 
on  defendant's  plea  in  reconvention.  State 
V.  Loan  &  Trust  Co.,  81  Tex.  630,  17  S.  W. 


80;  Jjong  v.  Behan,  19  Tex.  Civ.  Am.  32S, 
48  8.  W.  555. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


JATNES  et  nx.  V.  BURCH  et  aL 

(Court  of  Civil  A])peals  of  Texas.    Dallas. 

Nov.  30,  1912.) 

1.  Affsai,  and  Ebbob  (f  100*)— Afpealablk 
Obdeb»— Refusal  to  Dissolvx  Tekpobabt 
Injunction. 

Under  Acts  31st  Leg.  c.  34,  amending  Acts 
30th  Leg.  c.  107,  authorizing  an  appeal  from 
an  order  granting,  refusing,  or  dissolving  a 
temporary  injuncaon,  no  right  of  appeal  lies 
from  an  order  refusing  to  dissolve  such  an 
injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent    Dig.   »   670-«80:    Dec.    Dig.   { 

2.  Appeal  and  Ebrob  ({  621*) — Beskbvation 
or  Obounds— CEBToriCAiioN— TmB. 

An  a^ipeal  from  an  order  granting  a  tem- 
porary injunction  cannot  be  considered,  where 
the  transcript  was  not  filed  in  the  Court  of 
Civil  Appeals  within  15  days  from  the  entry 
of  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error    Cent  Dig.  i|  2724-2781;    Dec.  Dig.  { 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C.  Roberts,  Judge. 

Petition  by  Mra  Quincy  Hamilton  Burch 
and  another  against  J.  F.  Jaynes  and  wife 
for  a  restraining  order.  From  an  order  over- 
ruling a  motion  to  dissolve,  and  continuing  In 
force,  a  temporary  injunction,  respondents 
appeal.    Appeal  dismissed. 

I.  C.  Underwood  and  C.  F.  Greenwood, 
both  of  Daflas,  for  appellants.  Brooks  & 
Worsham,  of  Dallas,  for  appellees. 

TALBOT,  J.  This  Is  an  appeal  from  an 
order  of  the  distriqt  court  overruling  a  mo- 
tion to  dissolve,  and  continuing  in  force,  a 
temporary  injunction.  The  record  discloses 
that  the  appellee,  Mrs.  Quincy  Hamilton 
Burch,  Joined  by  her  husband,  T.  C.  Burch, 
filed  in  the  district  court  of  Dallas  county,  on 
the  21st  day  of  September,  1912,  a  petiUon 
with  the  following  fiat  of  the  judge  of  said 
court  Indorsed  thereon:  "When  the  plaintiffs 
shall  have  filed  a  properly  conditioned  t>ond  in 
the  sum  of  $250,  the  clerk  yrtil  issue  a  tem- 
porary restraining  order,  prohibiting  the 
transfer  and  negotiation  of  the  notes  de- 
scribed in  tills  petition,  and  will  issue  notice 
to  the  defendants  to  appear  at  9  a.  m.  Sep- 
tember 28,  1912,  and  ebow  why  said  restrain- 
ing order  should  not  be  conttnued  in  force. 
[Signed]  Kenneth  Force,  Judge  14th  Dist 
Tex."  On  September  28,  1912,  the  defend- 
ants, appellants  here,  filed  a  lengthy  answer, 
which  they  claimed  denied  all  the  material 
allegations  of  the  plaintiffs'  petition,  and 
prayed  that  the  injunction  theretofore  grant- 
ed be  dissolved  and  the  cause  dismissed.    On 
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the  5tb  day  of  October,  1912,  a  Judgment  was 
entered  oTerraUng  the  motion  to  dissolve  and 
continuing  the  temporary  Injunction  In  force. 
This  Judgment  recites  that,  the  cause  "com- 
ing on  to  be  heard  •  •  •  np^n  defend- 
ants' motion  to  dissolTe  the  temporary  re- 
straining order  heretofore  granted,  »  •  ♦ 
came  the  plaintiffs  in  person  and  by  attor- 
neys, and  also  came  the  defendants  in  person 
and  by  attorneys,  and  both  sides  announced 
ready  for  trial  npon  the  injunction  feature 
of  the  case.  •  •  •  The  petition  of  plain- 
tiffs being  read,  and  the  exceptions,  motion, 
and  answer  of  defendants  being  read, 
*  *  *  and  the  court,  after  having  beard 
all  the  pleadings,  evidence,  and  argument  of 
counsel,  is  of  opinion  that  the  defendantsT 
motion  to  dissolve  said  restraining  order 
should  be  overruled  and  refused."  The  Judg- 
ment then  expressly  continues  in  force  the 
temporary  injunction  granted  on  September 
21,  1912,  and  concludes  as  follows:  "To  the 
action,  rulings,  order.  Judgment,  and  decree 
of  court  the  defendants  then  and  there  in 
open  court  excepted,  and  in  open  court  the 
defendants  and  each  of  them  gave  notice  of 
appeal  to  the  Court  of  Civil  Appeals,  Fifth 
Supreme  Judicial  District  of  the  state  of 
Texas,  at  Dallas,  Texas." 

[1]  This  is.  In  substance,  the  record  sent 
to  this  court,  and  the  question  arises:  Has 
this  court  Jurisdiction  to  consider  the  ap- 
peal? That  this  question  should  be  answer- 
ed in  the  negative  seems  to  be  well  settled  by 
the  statute  and  decisions  of  the  appellate 
courts  of  this  state.  As  affecting  the  ques- 
tion before  us,  there  is  no  material  difference 
In  the  statute  of  the  Thirtieth  Iieglslatore 
(Acts  1907,  c  107),  which  has  been  several 
times  construed  by  our  courts,  and  the  stat- 
ute of  the  Thir^-Flrst  Legislature  (Acts 
1909,  c  34)  amoidatory  thereof.  Neither  of 
these  statutes  gives  the  right  of  appeal  from 
an  order  refusing  to  dissolve  an  injunction, 
and  the  continuing  of  an  Injunction  previous- 
ly granted  in  force  by  express  language  to 
that  effect  in  the  order  refusing  to  dissolve 
ontil  the  further  order  of  the  court  is  not. 
In  contemplation  of  the  statute,  the  granting 
of  a  writ  of  injunction.  Baumberger  v.  Al- 
len, 101  Tex.  852,  107  S.  W.  526. 

It]  The  record,  we  think,  very  clearly 
■bows  that  the  appeal  is  prosecuted  from  the 
order  entered  refusing  to  dissolve  the  tem- 
porary injunction;  but  if  under  any  sort  of 
construction  it  could  be  said  the  appellants' 
purpose  was  to,  and  that  they  did,  appeal 
from  the  order  of  Judge  Force  granting  said 
temporary  injunction,  then  the  transcript 
was  not  filed  in  this  court  within  the  time 
prescribed  by  the  statute,  and  the  appeal 
cannot  be  entertained  by  this  court  As  has 
been  seen,  the  temporary  injunction  was 
granted  on  the  21st  day  of  September,  1912, 
and  the  transcript  was  not  filed  in  this  court 
nntil  October  20,  1012.  The  statute  requires 
tliat  the  transcript  in  appeals  from  an  inter- 


locutory order  grantlns  a  temporary  Injunc- 
tion shall  be  filed  in  the  Court  of  Civil  Ap- 
peals not  later  than  15  days  after  the  entry 
of  record  of  such  order,  and  the  filing  of  the 
petition  with  the  order  Indorsed  thereon  con- 
stitutes the  "entry  of  record  of  such  order." 
Walsteln  v.  Nicholson,  47  Tex.  Civ.  App.  858, 
105  S.  W.  207;  Baumberger  r.  Allen,  supra. 
Not  having  filed  the  transcript  In  this  court 
within  the  time  prescribed  by  the  statute, 
the  aK)eIlants'  right  of  appeal  from  the  or- 
der of  September  21,  1912,  granting  the  tem- 
porary injunction,  was  lost.  It  was  neces- 
sary, in  order  to  confer  Jurisdiction  on  an  ap- 
peal from  the  order  granting  the  temporary 
injunction  in  this  case  upon  this  court,  for 
the  appellants  to  have  filed  the  transcript 
within  15  days  from  September  21,  1012. 
Baumberger  v.  Allen,  supra;  Powdrlll  v. 
Powdrill,  184  S.  W.  272.  For  other  cases 
holding  that  no  appeal  lies  from  an  order 
overruling  a  motion  to  dissolve  an  injunction, 
see  Dodson  v.  Boger,  130  S.  W.  1021;  Bled- 
soe et  al.  T.  United  Brothers  of  Friendship 
and  Sisters  of  Mysterious  Ten,  131  S.  W.  266. 
This  court  not  having  Jurisdiction  of  the 
appeal,  it  is  dismissed. 


McSHAN  T.  JOHNSON. 
(Court  of  (Mvll  Appeals  of  Texas.     San  An- 
tonio.    Nov.  20,  1012.) 

1.  Pabtition  (I  78*)— Pbocekoinos  to  Makk 
Actual  PABTtnoN— Division  bt  Valub. 

Under  Rev.  Civ.  St  1911,  art  6108,  re- 
quiring the  court  before  entering  a  decree  of 
partition,  to  determine  whether  the  property 
or  any  part  is  Busceptible  of  partition,  and,  if 
so,  to  appoint  commissioners  to  make  such 
partition,  the  duty  of  dividing  the  land  as 
to  value  U  confided  to  the  commissioners,  and 
they  may  divide  it  accoiding  to  value,  although 
the  court  determines  that  eadt  of  the  parties 
is  entitled  to  one-half. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  it  266-278;   Dec.  Dig.  |  78.*) 

2.  Pabtrion  ({  91*)— Pboceedinos  to  Makb 
AcTUAi,  Pabtttioh— Division  bt  VAitrB. 

In  a  partition  suit  the  court  did  not  err 
in  appointmg  new  commissioners  and  surveyor 
to  make  partition,  when  those  first  appointed 
failed  or  refused  to  act 

[Bd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {|  225-264;   Dec.  Dig.  f  91.*] 

3.  Pabtition  ({  91*) — ^Pbookedinos  to  Makk 
Actual  Pabxttion— Division  bt  Valui:. 

A  motion  in  a  partition  suit  for  the  ap- 
pointment of  a  surveyor  and  commissioners  to 
make  partition,  alleging  that  the  court  awarded 
a  writ  of  partition,  and  that  the  commissioners 
and  surveyor  appointed  had  failed  and  refused 
to  carry  out  their  duties,  was  sufficient  although 
it  did  not  state  that  a  writ  of  partition,  accom- 
panied by  a  certified  copy  of  the  decree,  was 
ever  Issued  to  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  225-264;  Dec.  Dig.  |  91.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   B.  B.   Muse,  Judge. 

Action  by  L.  W.  Johnson  against  Tj.  F.  Mc* 
Shan.  From  the  Judgment  defendant  ap- 
peals.   Affirmed. 
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Short  &  Felld  and  Walter  Seay,  all  of 
Dallas,  for  appellant  Etheridge  ft  McCor- 
mlck,  and  iH.  U.  Bromberg,  all  of  Dallas,  for 
appellee. 

FLT,  G.  J.  Appellee  Instituted  a  salt 
against  L.  F.  McSban  to  partition  a  tract  of 
160  acres  of  land,  being  a  part  of  tbe  Wil- 
liam Crabtree  320-acre  survey,  in  DaUas 
county,  claiming  that  each  party  owned  an 
undlTided  one-half  interest  in  tbe  premises. 
Appellee  claimed  to  have  placed  improve- 
ments on  the  south  one-half  of  the  tract,  and 
that  appellant  had  improved  the  north  half 
of  the  land.  Appellant  answered  that  under 
an  adjustment  of  the  business  afTairs  of  ap- 
pellant and  appellee,  who  had  been  partners, 
it  was  ascertained  that  appellee  was  indebt- 
ed to  appellant,  and  that  in  order  to  have 
an  adjustment  of  their  business  afTairs  they 
agreed  that  the  land  should  be  divided,  so 
that  appellant  should  have  all  the  land  lying 
south  of  a  certain  line,  and  appellee  all  lying 
north  therefrom,  and  a  division  fence  was 
constructed  on  said  agreed  line.  The  court 
instructed  tbe  jury  to  return  a  verdict  in 
favor  of  appellee  for  one-half  tbe  land  de- 
scribed in  the  petition,  and  in  favor  of  ap- 
pellant for  the  other  half,  and  the  court  roi- 
dered  Judgment  on  such  verdict,  partitioning 
the  land,  one-half  in  value  to  toch  of  the 
imrtles,  without  considering  the  value  of  the 
resiiectlve  Improvements,  and  commissioners 
were  appointed  to  make  the  imrtltion.  Aft- 
erwards, at  the  instance  of  appellee,  new 
commlsaioners  were  appointed;  the  others 
having  failed  to  act  The  last  commissioners 
reported,  setting  apart  to  appellee  81.9 
acres  of  land,  of  the  value  of  $5,767.60,  ex- 
clusive of  improvements  which  had  been 
made  thereon  by  appellee,  and  to  appellant 
71.9  acres,  of  the  value  of  $5,767.50,  exclusive 
of  Improvements  made  by  him,  and  the  re- 
port was  confirmed  by  tbe  court  and  Judg- 
ment rendered  accordingly. 

The  statement  of  facts  contains  nothing 
bat  the  evidence  heard  on  tbe  confirmation 
of  tbe  report  of  the  commissioners.  That 
statement  shows  that  the  71.9  acres  of  land 
awarded  to  appellant  was  equal  In  value  to 
the  81.9  acres  awarded  to  appellee,  and  that 
each  got  all  of  bis  Improvements.  The  tract 
awarded  to  appellant  was  much  nearer  the 
railroad,  on  which  is  a  siding  and  a  little 
settlement.  The  only  objections  to  tbe  Judg- 
ment are  that  the  verdict  was  for  one-half 
of  the  land  to  each  party,  and  the  court  de- 
creed to  each  one-half  In  value.  Instead  of 
quantity.  The  law  as  embodied  in  title  101. 
c.  1,  Rev.  Civ.  Stat  1911,  was  followed  In 
the  proceedings  of  the  court  below.  It  was 
determined  that  each  of  the  parties  was  en- 
titled to  one-half  the  land,  that  it  was  ca- 
pable of  partition,  that  it  should  be  partition- 
ed in  accordance  with  the  respective  shares 
or  interests  of  each  party,  specifying  the 
share  or  interest  of  eacb  party,  and  three 


disinterested  persons  were  appointed  to  make 
the  partition.  A  surveyor  was  appointed, 
and  the  commissioners  partitioned  the  land, 
"having  due  regard  in  the  division  to  the 
situation,  quantity,  and  advantages  of  eacb 
share,  so 'that  the  sbares  may  be  equal  in 
value  as  nearly  as  may  be,  in  proportion  to 
the  respective  interests  of  the  parties  enti- 
tled." Rev.  av.  Stat  1911,  art  6108  (old 
article  3618).  The  report  of  the  commission- 
ers was  made  in  strict  compliance  with  law. 

[1]  The  amendment  of  1905  gave  to  the 
court  tbe  power  of  determining  whether  the 
land  was  susceptible  of  division  and  to  de- 
cree a  partition  in  accordance  with  the  re- 
spective shares  found  by  the  court  Gorman 
V.  CampbeU,  135  S.  W.  177.  The  duty  of 
dividing  the  land  as  to  value,  however,  is 
confided  to  the  commissioners,  for  the  plain 
reason  that  they  alone  are  in  a  position  to 
make  a  fair  and  equitable  division;  and  al- 
though the  court  may  determine  that  each  of 
two  claimants  is  entitled  to  one-half  tbe  land 
the  commissioners  have  the  authority,  and  it 
Is  their  duty,  to  divide  the  land  according  to 
value  of  the  respectiye  shares.  Any  other 
manner  of  procedure  would  be  unjust  and 
inequitable,  as  In  this  case,  where  appellant 
is  not  contending  that  he  has  not  received 
as  much  in  value  as  appellee,  but  that  he 
should  have  a  certain  half  of  the  land,  re- 
gardless of  value.  Such  a  contention  is  not 
sustained  by  law,  and  will  not  be  tolerated 
In  a  court  of  equity. 

[2, 3]  There  is  no  merit  In  the  sixth  assign- 
ment of  error.  The  court  did  not  err  In 
appointing  new  commissioners  and  surveyor, 
when  the  first  failed  and  refused  to  act  The 
only  objection  urged  to  such  appointment  is 
the  Insufficiency  of  the  motion  asking  for 
the  appointment  in  that  it  did  not  state  that 
a  writ  of  partition,  accompanied  by  a  certi- 
fied copy  of  the  deci'ee,  was  ever  issued  to 
the  sheriff.  No  objection  was  urged  to  the 
motion  in  the  lower  court  when  it  was  pre- 
sented. The  motion  alleged  that  tbe  court 
had  awarded  a  writ  of  partition,  and  had 
appointed  commissioners  and  surveyor,  and 
that  they  "have  failed  and  refused  to  carry 
out  their  duties  under  said  writ  of  parti- 
tion."   The  motion  was  sufficient 

The  Judgment  is  affirmed. 


ROBINSON  V.  BELT. 

(Coort  of  Civil  Appeals  of  Texas.     AmaxOIoL 
Oct  26,  1912.     Rehearing  Denied 
Nov.  30,  1912.) 

VbHDOB  and   PuBCHABEB  (J  277*)— yBWDOB'S 

Lien— FoBEOiX)suBB— JuBiSDiCTiOK. 

Rev.  St  1895,  art  304,  provides  that  the 
holder  of  a  note  may  fix  the  liability  of  any 
indorser,  without  protest  or  notice,  by  soit 
against  the  maker  at  tbe  first  term  of  tha  dis- 
trict or  county  court  after  the  right  of  action 
accrues,  etc.;  and  article  315  provides  that  the 
indorser's  liability  may  be  fixed,  without  etiit. 
by  protest  and  notice.     Held,  that  a  suit  on  a 
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necotiabto  ▼endor'i  Ben  note  against  the  payee 
and  indorser,  which  also  sought  to  foreclose  the 
vendor's  lien,  was  properly  brought  In  the  dis- 
trict court,  which  had  exclusive  jurisdiction  to 
render  Judgment,  both  for  the  debt  and  fore- 
closing the  lien,  under  Const.  1876,  art.  5,  8  8 
(Saylas*  Ann.  Civ.  St  1897,  art  1098,  subd. 
4),  giying  the  district  court  original  jurisdiction 
of  an  aniti  for  the  enforcement  of  liens  on 
land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  774,  775;  Dec.  Dig.  i 
277.*] 

Appeal  from  District  Court,  Lubbock 
County;  W.  K.  Spencer,  Judge. 

Action  by  O.  C.  Belt  against  Jim  Robinson, 
Jr.,  and  another.  From  a  Judgment  for 
plaintiff,  defendant  named  appeala   Affirmed. 

Jas.  R.  Robinson,  of  Lubbock,  for  appel- 
lant W.  D.  Benson,  of  Lubbock,  for  appel- 
lee. 


PRESLER,  J.  This  suit  was  filed  In  the 
district  court  of  Lubbock  county,  Tex.,  on 
the  2d  day  of  November,  1910,  by  O.  C.  Belt, 
as  owner,  against  A.  L  Reed,  the  maker, 
and  appellant,  the  payee  and  Indorser,  of  a 
certain  vendor's  lien  note,  dated  February 
12,  1910,  due  six  months  after  date,  for  the 
sum  of  1330,  interest  and  attorney's  fees. 
Appellant  answered  by  demurrer  and  excep- 
tion, raising  the  question  of  his  liability  by 
reason  of  tbe  fact  that  the  note  was  not 
protested  or  suit  brought  at  the  first  term 
after  maturity  at  which  it  could  be  brought; 
and,  said  demurrer  and  exception  having 
been  overruled,  the  court  rendered  Judgment 
in  favor  of  appellee  for  the  amount  of  the 
debt,  as  sbown  by  said  note,  and  for  fore- 
closure of  the  vendor's  lien  against  both  de- 
fendants, from  which  Judgment  appellant 
duly  apipeals  and  here,  by  proper  assign- 
ment, contends  tbat  the  court  erred  in  ren- 
dering Judgment  against  him,  upon  tbe 
ground  that  he  was  only  an  indorser,  and 
that  the  note  had  not  been  protested,  nor 
suit  brought  at  the  first  term  after  its  ma- 
turity. 

From  the  findings  of  fact  of  the  trial  court, 
we  find  that  the  note  in  question  matured  on 
the  15th  day  of  August,  1910,  and  tbat  the 
first  term  of  the  district  court  of  Lubbock 
county  held  thereafter  met  on  the  2l8t  day 
of  November,  1910,  to  which  this  suit  was 
brought  Also  that  a  regular  term  of  the 
county  court  of  Lubbock  county  for  civil 
business  was  held  on  the  second  Monday  In 
October,  1910,  which  was  the  first  term  of 
said  court  held  after  the  maturity  of  said 
note;  and  appellant  contends  that  to  hold 
blm  as  indorser  on  said  note  the  same  should 
have  either  been  protested  for  nonpayment 
or  suit  brought  thereon  at  the  first  term  of 
the  county  court  and  In  support  of  said  con- 
tention cites  tiB  to  articles  315  and  304,  Re- 
yised  Statutes,  and  Smith  et  al.  v.  OJerholm 
et  at,  61  S.  W.  37,  and  Cruger  v.  Lindheim, 


16  S.  W.  420,  which  authorities  do  not  ^ 
our  opinion,  support  his  contention. 

It  appears  that  appellee  brought  his  suit 
to  tbe  first  term  of  the  district  court  of  Lub- 
bock county,  which  court  bad,  under  the 
Constitution  and  Statutes  of  this  state,  ex- 
clusive Jurisdiction  to  give  appellee  the  full 
redress  provided  by  law;  that  is,  both  Judg- 
ment for  his  debt  and  foreclosure  of  his 
vendor's  lien  on  the  land.  Article  5,  S  8,  of 
the  Constitution  of  1876;  article  1098,  subd. 
4,  Sayles'  Texas  Civil  Statutes;  Handel  v. 
Elliott  60  Tex.  147.  While  the  county  court 
could  only  have  rendered  personal  Judgment 
for  the  debt  sued  on,  and  had  no  authority 
to  foreclose  the  vendor's  lien  on  the  land, 
and  as  it  Is  the  policy  of  the  law  to  avoid 
multiplicity  of  suits,  we  are  of  the  opinion 
that  tbe  district  court  is,  within  the  con- 
templation of  article  304,  R.  S.,  the  proper 
court  in  which  this  character  of  suit  should 
be  brought  and  that  the  Judgment  appealed 
from  should  be  in  all  things  affirmed;  and  it 
is  accordingly  so  ordered. 

GRAHAM,  O.  X,  not  sitting. 


PORTER  et  aL  v.  JOHNSON  et  al. 

(Court  of  Civil   Appeals   of  Texas.     Dallas. 

Nov.  23,  1912.) 

1.  HiOHWATS  (i  7*)— Pbbsobiptivb  Right. 

The  public  may  by  adverse  use  for  the 
prescriptive  period  acquire  right  of  highway 
in  a  road,  though  the  county  authorities  have 
not  recognised  it  as  a  public  road. 

[Ed.  Note. — ^For  other  cases,  see  Highways, 
Cent  Dig.  U  10,  12-14,  16,  18;  Dec.  Dig.  { 
7.»] 

2.  HiOHWATS  (I  77*)— Closino— IwjtrNonoN 
— Plkadino. 

Though  the  road,  the  dosing  of  whidi 
was  sought  to  be  enjoined,  was  not  a  part  of 
the  E.  road  as  actually  laid  out  by  tbe  county 
authorities,  yet  it  being  part  of  "what  is 
known"  as  the  E.  road,  and  this  being  the  al- 
legation of  the  petition,  there  is  no  variance. 
[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  If  263-276;    Dec.  Dig.  f  77.»] 

Appeal  from  District  Court  Hill  County; 
C.  M.  Smithdeal,  Judge.    ' 

Action  by  J.  T.  Johnson  and  otbers  against 
Horton  B.  Porter  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

See,  also,  140  S.  W.  469. 

Wear  &  Frazler  and  Morrow  &  Morrow, 
both  of  HUlsboro,  for  appellants.  W.  B. 
Spell,  of  Waco,  and  Lnther  Nickels  and  R. 
M.  Vaugban,  both  of  Hillsboro,  for  appel- 
lees. 

TALBOT,  J.  This  is  an  action  brought  by 
the  appellees  against  Horton  B.  Porter,  coun- 
ty Judge  of  Hill  county,  Tex.,  J.  I.  Edens, 
W.  E.  Farqubar,  J.  F.  Griffith,  and  G.  W. 
Taylor,  county  commissioners  of  said  county, 
and  Eugene  Edens,  Mrs.  Maggie  Taylor,  Mrs. 
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E.  Parker,  and  Ernest  Parker,  husband  of 
tbe  said  Mrs.  E.  Parker,  to  restrain  tbe  said 
county  Judge  and  commissioners,  as  members 
of  and  composing  the  commissioners'  court 
of  Hill  county,  from  having  an  order,  made 
by  said  court  on  February  17,  1911,  discon- 
tinuing a  public  road  in  commissioners*  pre- 
cinct No.  4  of  said  county,  alleged  to  be 
known  as  part  of  the  Eureka  Tap  road,  ex- 
ecuted and  enforced,  and  to  enjoin  the  other 
named  defendants  from  obstructing  or  clos- 
ing up  said  road.  The  injunction  as  prayed 
for  was  granted,  and  by  an  amended  peti- 
tion sworn  to,  upon  which  the  case  was  tried, 
the  plaintiffs  alleged,  among  other  things, 
that  they  resided  in  Hill  county,  Tex,,  and 
in  commissioners'  precinct  No.  4,  and,  in 
substance  (1)  that  the  road  in  question  had 
been,  upon  petition  and  the  report  of  a  Jury 
of  view,  established  as  a  public  road;  (2) 
that  if  it  bad  been  used  by  the  people  of 
Hill  county  and  by  plaintiffs  as  a  thorough- 
fare and  recognized  by  tbe  county  as  such 
for  a  period  of  more  than  30  years;  (3)  that 
said  road  had  been  opened  and  dedicated  to 
public  use  as  a  public  road;  (4)  that  the 
same  bad  become  a  public  highway  and  the 
right  of  the  public  to  use  it  as  such  had 
been  acquired  by  prescription ;  that  the  com- 
munity public  free  school,  known  as  tbe 
Eureka  district  school,  is  situated  on  said 
road,  and  the  said  road  affords  tbe  nearest 
and  most  convenient  way  for  the  children  of 
plaintiffs  to  reach  the  public  schoolhouse; 
that  to  discontinue  said  road  would,  in  the 
Judgment  of  plaintiffs,  necessitate  the  divid- 
ing of  tbe  Eureka  school  district,  thereby 
rendering  it  impossible  to  have  and  main- 
tain as  good  a  school  as  now  exists,  and 
be  destructive  of  the  school  interest  of  said 
community;  tliat  said  road  is  used  by  the 
people  residing  in  said  Eureka  school  dis- 
trict In  going  to  and  from  church,  Sunday 
school,  and  all  religious  gatherings,  and  in 
going  to  and  from  their  respectlTe  market 
towns;  that  the  portion  of  said  road  sought 
to  be  discontinued  runs  through  farms  own- 
ed by  the  said  Mrs.  Parker,  Mrs.  Taylor,  and 
Eugene  Edens;  that  the  petition  filed,  re- 
questing the  discontinuance,  did  not  comply 
with  the  law,  in  that  only  six  of  the  signers 
of  said  petition  were  freeholders  in  the  pre- 
cinct through  which  that  portion  of  the  road 
sought  to  be  discontinued  runs ;  that  the  or- 
der abolishing  said  road  is  void,  because  no 
notice  was  given  of  the  application  to  dis- 
continue tbe  same  as  required  by  statute; 
that  the  conunissloners'  court  in  attempting 
to  discontinue  and  abolish  said  road  further 
failed  to  comply  with  tjie  statute,  in  that 
said  court  failed  to  open  a  new  road  connect- 
ing that  part  of  the  road  not  discontinued; 
that  plaintiffs,  by  proper  motion,  since  the 
making  of  the  order  discontinuing  said  road, 
and  filed  during  tbe  term  of  the  court  at 
which  said  order  was  entered,  stated  the 
facts  to  tbe  commissioners'  court,  and  re- 


quested that  said  order  be  set  aside  and  a 
bearing  of  the  matter  granted  to  plalntAfs, 
to  the  end  that  they  have  an  opportunity  to 
show  why  said  road  should  not  be  discontin- 
ued, but  that  said  court  arbitrarily  refused 
to  pass  upon  said  motion,  and  arbitrarily  and 
fraudulenOy  refused  to  hear  any  evidence 
which  would  lead  to  a  disclosure  of  the  true 
facts  in  connection  with  the  discontinuance 
of  said  road,  and  which  would  have  shown 
that  it  was  not  to  the  interest  of  the  public 
to  have  said  road  discontinued;  that  tlie  ac- 
tion of  the  commissioners'  court  in  making 
the  order  discontinuing  the  road  was  a  gross 
abuse  of  the  authority  and  discretion  lodged 
in  it  by  the  Constitution  and  laws  of  the 
state,  was  arbitrary,  and  in  total  disregard 
of  the  property  rights  of  the  plaintiffs. 

The  plaintiffs  further  alleged  "that  the  dis- 
continuance of  the  road  in  question  liad  and 
would  cause  each  and  all  of  the  plaintiffs  to 
suffer  special  Injury  thereby,  as  distinguish- 
ed from  the  injury  suffered  by  the  public  in 
general,  in  this:  That  they  were  aU  property 
owners  in  the  neighborhood  of  said  road, 
and  in  tbe  school  district  through  which 
said  road  runs;  that  the  abolition  of  the 
road  would  decrease  the  rental  value  of  their 
land  60  cents  per  acre,  and  would  affect  its 
market  value  60  cents  per  acre  or  more;  that 
It  would  preclude  them  from  securing  good 
tenants  to  cultivate  their  land,  and  would 
make  the  route  to  market,  church,  school, 
post  office,  etc.,  much  longer  and  more  diffi- 
cult, and  would  affect  materially  the  market 
value  of  their  land,  at  least  to  the  extent 
alleged."  They  also  alleged  the  number  of 
acres  owned  by  each  plaintiff.  They  did 
not  allege  specifically  that  either  of  them  liv- 
ed upon  or  owned  land  abutting  on  that  por- 
tion of  the  road  discontinued  by  tbe  order 
of  the  commissioners'  court. 

The  defendants  answered  by  a  general  de- 
murrer and  a  general  denial. 

The  case  was  tried  with  tbe  aid  of  a  Jury, 
and  in  response  to  questions  propounded  by 
the  court  the  Jury  found  (1)  that  the  strip 
of  land  across  the  tract  of  land  owned  by  the 
appellants  Edens,  Taylor,  and  Parker,  which 
was  by  an  order  of  the  commissioners'  court 
of  Hill  county  discontinued  as  a  part  of  tbe 
Eureka  Tap  road,  liad  been  used  by  the  pub- 
lic of  that  community  continuously,  unin- 
terruptedly, and  adversely  as  a  roadway  for 
a  period  of  10  years  consecutively  since  1S89, 
and  prior  to  the  date  of  said  order  closing 
the  same,  and  that  the  road  in  question  was 
a  public  highway  by  prescription;  (2)  that 
the  permanent  closing  of  said  road  would 
cause  a  depreciation  in  the  market  value  of 
tbe  lands  owned  by  plaintiffs,  and  that  it 
would  depreciate  the  value  of  the  lands  of 
certain  named  plaintiffs  more  than  It  would 
the  value  of  the  lands  owned  by  other  plain- 
tiffs, and  cause  them  to  suffer  damages  not 
suffered  by  the  public  generally;  (3)  that 
notice  of  the  application  to  disoontinne  tlie 
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road  was  posted  at  the  conrttaouse  door  of 
Hill  connty  for  about  20  days  and  In  two 
pnbllc  places  In  tbe  vidnity  of  tbe  road  for 
about  10  days ;  (4)  tbat  tbe  distance  between 
tbe  point  of  beginning  and  tbe  point  of  des- 
tination of  tbe  road  In  question  was  not 
shortened  by  tbe  discontinuance  of  that  por- 
tion of  the  road  involTed  in  this  suit  by  the 
order  of  the  commissioners'  court;  (5)  tluit 
the  commissioners'  court  did  not  make  a  full 
investigation  of  the  proposed  change  of  the 
road  before  ordering  the  change,  but  acted 
arbitrarily  and  without  substantial  cause  or 
reason  for  ftmngiTig  the  road;  (6)  that  the 
public  interest  would  not  be  I>etter  served 
by  the  discontinuance  of  the  road;  (7)  that 
seven  of  the  signers  of  the  application  filed 
with  the  commissioners'  court  for  the  dis- 
continuance of  the  road  were  residents  of 
commissioners'  precinct  No.  4  and  twelve  of 
than  owned  land  lying  in  that  precinct  Tbe 
evidence.  It  seems,  was  insnfflcient  to  author- 
ize a  finding  tbat  tbe  road  in  question  had 
been  dedicated  to  public  use,  or  that  tbe 
same  had  been  established  as  a  public  road 
by  action  of  the  commissioners'  court,  and 
these  issues  tendered  by  tjie  plalntifFs'  plead- 
ings were  eliminated  by  the  court's  charge. 
Upon  the  findings  of  the  Jury,  however,  upon 
the  issues  submitted.  Judgment  was  enter^ 
peri>etuatlng  tbe  injunction  theretofore  grant- 
ed and  enjoining  the  members  of  the  com- 
missioners' court  of  Hill  county  from  execut- 
ing and  enforcing  the  order  discontinuing  the 
road  in  question,  and  enjoining  and  restrain- 
ing the  defendants  Edens,  Taylor,  and  Parker 
from  obstructing  or  closing  up  said  road. 
From  the  Judgment  thus  entered  the  defmd- 
ants  appealed. 

[1]  The  first  assignnient  of  error  complains 
of  the  court's  refusal  to  submit  the  follow- 
ing issue  requested  by  appellants:  "Has  the 
county,  or  any  one  acting  for  it,  ever  as- 
serted any  right  to  the  use  of  the  land  in 
question  for  a  public  road  adverse  to  the 
rights  and  title  of  the  owner  of  said  land? 
If  such  right  referred  to  in  tbe  foregoing 
question  was  ever  asserted,  then  answer 
when  it  was  so  asserted."  The  propositions 
contended  for  under  this  assignment,  in  sub- 
stance, are  (1)  that,  unless  Hill  county  or 
some  one  acting  for  it  asserted  the  right  to 
nse  the  land  in  question  for  a  public  road 
adverse  to  the  rights  and  titie  of  the  owner, 
said  land  could  not  be  impressed  with  the 
character  of  a  public  road;  (2)  that  the 
court  having  submitted  the  case  on  special 
issues,  and  having  failed  to  submit  to  the 
Jury  tbe  question  as  to  whether  or  not  the 
public  authorities  of  Hill  county  had  adopt- 
ed the  road  involved  and  the  submission  of 
such  issue  having  been  requested,  it  was  er- 
ror for  the  court  to  refuse  to  submit  It ;  (3) 
tbat  the  aiqptillees,  being  private  parties, 
could  not  force  npon  the  pablic  authorities  a 
road  with  the  incidental  burdens  of  repair 
and  maintenance  yrlthout  the  assent  of  the 


properly  constituted  authorities,  and  snch  as- 
sent could  not  be  inferred  from  long  contin- 
ued use  by  tbe  public.  The  correctness  of 
the  second  and  third  of  the  propositions 
clearly  depends  upon  the  correctness  of  the 
first,  and,  if  the  first  does  not  state  the  law 
correctly,  it  follows  as  a  matter  of  course 
that  tbe  second  and  third  are  without  merit. 
The  question  for  decision  then  is.  Was  it  es- 
sential to  the  right  of  the  plaintiffs  to  main- 
tain this  suit  and  oJi)tain  the  relief  sought,, 
that  it  be  made  to  appear  tbat  the  commis- 
sioners' court  of  Hill  county  had  laid  out 
and  established  the  road  in  question  as  a 
public  road,  or  had  in  some  manner  recogniz- 
ed It  as  a  public  highway?  This  question 
has  been  answered  In  the  negative  by  this 
court  in  the  case  of  Elvans  v.  Scott,  87  Tex. 
Civ.  App.  873,  83  S.  W.  874.  In  tbat  case  it 
is  said:  "Tbe  public's  right  of  prescription 
to  a  highway  Is  not  dependent  upon  the  rec- 
ognition of  tbat  right  by  tbe  municipal  au- 
thorities of  the  county,  but  is  acquired  by  ad- 
verse use  for  tbe  time  and  in  the  manner 
prescribed  by  the  rules  of  law."  This  we 
think  is  the  correct  view  of  the  law.  It  is 
well  settied  that  a  public  highway  may  be 
created  in  three  separate  and  distinct  ways, 
namely,  by  dedication  by  the  owners  of  the 
fee,  either  express  or  Implied,  "by  long  use 
by  the  public,  carried  on  in  such  a  manner 
and  persisted  in  for  such  a  length  of  time  as 
to  give  a  right  by  prescription  or  limitation," 
by  beng  laid  out  and  established  by  the  mu- 
nicipal authorities  in  the  manner  prescribed 
by  statute.  An  implied  dedication  arises  by 
operation  of  law  from  the  acts  of  the  owner, 
and  is  founded  on  the  doctrine  of  equitable 
estoppel,  and  it  is  essential  in  such  case  that 
the  owner  intended  to  set  tbe  land  apart  to 
the  use  and  benefit  of  the  public.  A  right  by 
prescription  rests  upon  the  presumption  that 
the  owner  of  tbe  land  has  granted  the  ease- 
ment, and  that  the  grant  has  been  lost  It  is 
not  necessary  in  the  latter  case  to  show  in- 
tent on  the  part  of  the  owner  of  the  land  to 
set  apart  the  road  to  public  use,  and  the 
element  of  acceptance  is  not  Involved.  Ad- 
verse use  of  the  road  for  tbe  length  of  time 
required  by  the  public  Is  the  foundation  up- 
on which  the  claim  rests.  This  use  must 
have  continued  uninterrupted  under  adverse 
claim  of  right  for  the  full  prescriptive  period, 
which  in  this  state  is  10  years.  Evans  v. 
Scott  supra,  and  authorities  cited.  Again: 
"If  the  public  by  a  prescriptive  use,  has  ac- 
quired the  right  which  may  ripen  into  control 
by  the  county,  it  Inures  to  all  who  may  have 
bad  an  interest  In  maintaining  the  road." 
Hall  V.  City  of  Austin,  20  Tex.  Civ.  App. 
69,  48  S.  W.  53.  Under  appropriate  instruc- 
tions, the  jury  found  tbat  the  road  in  ques- 
tion had  become  a  public  road  by  prescrip- 
tion, and  bad  the  issue  requested  by  appel- 
lants been  submitted,  and,  had  the  Jury  found 
that  tbe  road  had  not  been  recognized  by  the 
commissioners'  court  of  Hill  county  in  any 
way  as  a  public  road,  still  the  plaintiffs.  If 
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otherwise  aittOed  to  recover,  would  have 
been  entitled  to  the  judgment  renderd.  It 
follows  that  neither  of  appellants'  proposi- 
tions can  be  maintained,  and  that  the  assign- 
ment under  consideration  should  be  overruled. 

[2]  The  second  assignment  of  error  com- 
plains of  the  court's  refusal  to  give  the  fol- 
lowing special  charge  requested  by  the  de- 
fendants: "Plaintiffs  by  their  pleading  claim 
that  the  road  In  question  is  a  part  of  the 
Eureka  Tap  road.  Unless  you  believe  from 
a  preponderance  of  the  evidence  that  the 
road  in  question  is  a  part  of  the  Eureka  Tap 
road,  you  cannot  under  any  circumstances 
nnd  it  to  be  a  public  road."  This  charge  was 
properly  refused.  The  proof  was  not  mate- 
rially variant  from  the  allegations.  The  road 
is  described  in  plaintiffs'  petition  as  "what 
Is  known  as  the  Eureka  Tap  road  situated  in 
commissioners'  precinct  No.  4,  *  ♦  •  and 
especially  that  part  extending  from  the 
Grandview  and  Hillsboro  road  to  the  Itasca 
and  Hillsboro  road  running  through  the 
farms  of  Mrs.  E.  Parker  and  Ernest  Parker, 
Mrs.  Maggie  Taylor,  and  Eugene  Edens." 
The  evidence,  as  we  understand  it,  without 
conflict  shows  that  the  road  directed  to  be 
closed  by  the  order  of  the  commissioners' 
court  is  a  part  of  what  is  known  as  the  Ehi- 
reka  Tap  road.  It  was  so  described  by  ap- 
pellant Edens  In  both  his  testimony  and  in 
the  notice  to  close  the  road  which  he  says 
he  posted  before  applying  to  the  commission- 
ers for  an  order  to  close  the  road.  Thus  the 
road  In  question  was  both  in  the  pleadings 
and  in  the  evidence  described  to  be  "what 
is  known  as  a  part  of  the  Eureka  Tap  road," 
running  through  the  farms  of  Mrs.  B.  Parker 
and  Ernest  Parker,  Mrs.  Maggie  Taylor,  and 
Eugene  Edens,  and,  even  though  it  was  not 
In  fact  a  part  of  the  Eureka  Tap  road  as 
actually  laid  out  by  the  commissioners'  court 
of  Hill  county,  yet  it  was  as  alleged,  known 
as  a  part  of  that  road,  and  its  identity  was 
by  both  the  pleadings  and  evidence  suflSdent- 
ly  established.  Echols  v.  Jacobs  Mfg.  Co.,  38 
Tex.  Civ.  App.  65,  84  S.  W.  1082.  It  was  not 
essential,  as  we  have  held,  to  plaintiffs'  right 
to  recover  upon  the  theory  that  the  road  had 
become  a  public  road  by  prescription,  tliat 
the  commissioners'  court  had  recognized  it 
as  such. 

It  is  assigned  that  the  trial  court  erred  in 
refusing  to  instruct  the  Jury  at  defendants' 
request  to  return  a  verdict  in  their  favor. 
The  propositions  advanced  under  this  assign- 
ment are  (1)  "appellees  having  alleged  that 
the  discontinued  road  was  a  part  of  the 
'Eureka  Tap  road,'  and  it  appearing  from 
the  evidence  that  the  'Eureka  Tap  road'  was 
a  second-class  road,  and  that  it  did  not  ex- 
tend to  nor  cover  the  part  of  the  road,  the 
discontinuance  of  which  Is  complained  of, 
but  that  the  east  end  of  the  said  Eureka 
Tap  road  was  at  a  point  about  one-fourth 
of  a  mile  west  of  the  land  through  which  the 


road  in  controversy  ran  and  the  proof  fail- 
ing to  sustain  the  allegations,  a  peremptory 
Instruction  should  have  been  given";  (2) 
"that  it  appearing  that  the  Eureka  Tap  road 
was  a  second-class  road,  and  that  the  road 
in  question  by  reason  of  the  obstructions 
thereon,  gates,  and  fences  across  It,  could  not 
have  been  a  second-class  road,  and,  it  appear- 
ing without  dispute  that  it  had  never  been 
adopted  by  the  county  authorities  as  a  part 
of  the  Eureka  Tap  road  or  otherwise,  the 
evidence  failed  to  sustain  the  allegations, 
and  peremptory  instructions  should  have 
been  given."  Both  of  the  questions  raised 
under  this  assignment  have  been  decided 
adversely  to  appellants'  contention  in  dispos- 
ing of  the  assignments  already  discussed,  and 
need  not  be  further  considered.  What  has 
been  said  disposes  also  of  app^lants'  fourth 
assignment 

Appellants'  fifth  asslgiunent  of  error  will 
also  be  overruled.  The  evidence  was  amply 
sufficient  to  authorize  and  sustain  the  find- 
ings of  the  Jury,  which  have  t>een  stated  in 
a  former  part  of  this  opinion,  and  the  Judg- 
ment based  thereon  is  not  contrary  to  law. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 


MAT  T.  ANTHONY. 

(Court  (rf  cavil  Appeals  of  Texas.    Dallas. 

Nov.  23,  1912.) 

• 

1.  Trial  (J    181*)— Instructions  —  Iwstsdc- 
TiONS  Assuming  Facts. 

Rev.  St.  1911,  art  1971,  directs  that  the 
trial  court  shall  submit  all  issues  of  fact  to 
the  jury.  In  an  action  for  conversion,  where 
the  evidence  was  con&icting  whether  plaintiff 
tendered  the  proper  amount  due  under  an 
aEreement  by  which  defendant  had  possession 
of  the  property,  a  special  instruction  that  if, 
when  plaintiff  tendered  defendant  $40,  the  de- 
fendant had  already  converted  the  property,  so 
that  he  could  not  return  it,  plaintiff  was  en- 
titled to  recover,  was  erroneous  as  withdraw- 
ing from  the  jury  the  issue  whether  plaintiff 
had  tendered  the  amount  required  by  the  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   H  420HI31,  436;    Dec.   Dig.  |  191.*] 

2.  Trial  ({  191*)— iNsraucTioNa— AssniaiTO 
Facts. 

In  an  action  of  conversion,  where  the 
evidence  whether  defendant,  prior  to  plaintiff's 
tender,  had  sold  all  or  some  of  the  property 
was  conflicting,  a  charge  that  if  defendant,  at 
the  time  of  such  tender,  bad  sold  or  converted 
the  property  and  could  not  by  reason  of  his 
acts  return  it  plaintiff  was  entitled  to  dam- 
ages, was  erroneous  in  that  it  assumed  tliat 
defendant  "by  reason  of  his  acts"  was  liable 
for  all  the  property  in  the  event  he  bad  sold 
any  part  of  it,  although  the  amount  tendered 
was  insufficient 

[Ed.  Note.— For  other  case,  see  Trial,  0«at. 
Dig.  81  420-431,  436;    Dec.  big.  |  191>] 

3.  Bailment  (|  16*) — Convebsion  by  Hatlmr. 

Where  defendant  was  hi  lawful  possession 
of  property  and  entitled  to  hold  it  until  a  cer- 
tain   payment   was    made    by    plaintiff,     there 
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could  be  no  conTersioti  until  the  correct  amount 
was  tendered  and  paid. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  H  67-74;    Dec  Dig.  {  16.*] 

4.  Teoveb  and  Convebsion  d  34»)— PutAD- 
ina — ^IssxiKB,  Pboof,  and  Vabiarce. 

Where  the  petition  in  an  action  for  con- 
Teraion  charged  that  plaintiff  was  the  owner 
of  the  property,  and  that  the  defendant  on  or 
about  Sfay  10,  1009,  unlawfully  converted  it 
to  his  own  use,  proof  of  conTersion  in  June, 
1910,  or  August,  1910,  was  a  fatal  variance. 
[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  207-214;  Dec  Dig. 
184.*] 

5.  Pleading  (|  182*) — Suppubmentai,  Peti- 
tion— PUBPOBE. 

The  only  purpose  of  a  supplemental  peti- 
tion is  to  allege  new  facta  in  reply  to  Uiose  al- 
leged by  the  defendant  in  his  pleading. 

[Ed.  Note.— For  other  case,  see  Pleading, 
Dec.  Dig.  I  ie2.*l 

8.  Pudding  {|  1C2*)— Aionded  Pititiok— 

P0BPOSE. 

The  purpose  of  an  amendment  to  a  petition 
is  to  add  something  or  to  withdraw  something 
from  what  has  been  properly  pleaded,  so  as  to 
remedy  a  defect  or  correct  an  erroneous  state- 
ment; and,  where  plaintifT  intended  to  correct 
tlie  date  of  an  alleged  conversion,  it  should  have 
been  done  by  amendment  of  his  original  peti- 
tion and  not  by  supplemental  petition. 
^  [Ed.  Note.— For  other  cases,  see  Pleading, 
t>ec  Dig.  I  l«i.*i 

Appeal  from  HIU  County  Court;  J.  C. 
Lompkliis,  Judge. 

Action  by  F.  Anthony  against  John  May. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed  and  remanded  for  new 
trlaL 

W.  H.  Brown,  of  Ennis,  and  Supple  ft 
Harding,  of  Waxahachle,  for  appellant.  T. 
H.  Collier,  of  Ennis,  and  Will  Hancock  and 
Tom  Whipple,  both  of  Waxaliacble^  for  ap- 
pellee. 


RASBUBT,  J.  AppeUee  sned  appellant  in 
the  trial  court  for  the  conversion  of  certain 
butcher's  tools  and  fixtures,  alleged  to  have 
been  converted  by  appellant  on  or  about 
May  10,  1909,  and  claimed  to  be  of  the  rea- 
sonable fair  cash  market  value  of  1^7.50. 
For  answer  the  appellant,  In  effect,  pleaded 
that  appellee  rented  from  him  a  storehouse 
In  Elnnis  for  the  year  1909,  agreeing  to  pay 
therefor  $25  per  month  In  advance,  to  be 
naed  by  appellee  as  a  butcher's  shop,  who 
went  In  iwssession  of  the  storehouse  under 
said  agreement  and  remained  there  nntli 
April  10,  1909,  at  which  time  he  abandoned 
the  premises  and  commenced  removing  the 
I>roperty  alleged  to  be  converted  therefrom, 
notwitlutanding  he  was  then  due  appellant 
one  month's  rent  and  was  bound  as  well  for 
the  balance  of  the  term,  whereupon  appel- 
lant procured  the  Issuance  of  a  distress  war- 
rant and  levied  same  upon  said  property, 
bat  that  a  few  days  thereafter  the  parties 
agreed  that  appellant  should  withdraw  the 
proceedings  and  appellee  should  pay  the 
rent  then  due  and  appellant  should  retain 


the  property  levied  upon  until  appellee  had 
adjusted  all  rents  due  under  the  lease,  In- 
cluding all  costs  and  expenses  Incident  to 
the  distress  proceedings,  appellant  to  re- 
rent  the  premises  to  the  best  advantage  un- 
til final  adjustment  for  the  benefit  of  appel- 
lee. Appellant  further  alleged  that  he  ob- 
served said  agreement  in  good  faith,  and 
that  at  the  time  he  was  sued  for  conversion 
after  allowing  appellee  for  all  sums  collect- 
ed by  him  as  rents  and  charging  blm  with 
all  expenses  and  costs,  appellee  was  due  ap- 
pellant 9110,  and  until  said  sum  was  paid 
he  was  entitled  to  possession  of  said  prop- 
erty and  had  a  contract  lien  thereon  as  well 
as  the  landlord's  lien.  The  appellee  in  re- 
sponse to  appellant's  answer  by  supplemen- 
tal petition  admitted,  In  effect,  the  agree- 
ment alleged  by  appellant,  except  as  to  pay- 
ment of  costs  and  expenses  Incurred  by  ap- 
pellant, and  charged  that  on  August  1,  1910, 
he  was  due  appellant  only  $40,  which 
amount  was  on  said  date  tendered  to  appel- 
lant and  possession  of  his  property  demand- 
ed, which  sum  of  money  appellant  declined, 
and  at  the  same  time  refused  to  deliver  to 
appellee  his  said  property.  The  foregoing, 
in  our  view  of  the  case,  is  a  sufficient  state- 
ment of  the  pleading,  although  other  Inci- 
dental matters  were  raised  by  the  pleading. 
The  case  was  tried  before  a  Jury,  and  verdict 
was  for  appellee. 

From  an  Inspection  of  the  record  It  ap- 
pears to  be  undisputed  that  appellee  leased 
from  appellant  for  the  year  1909  a  store- 
house In  the  town  of  Ennis, 'and  after  mov- 
ing therein  was  preparing  to  abandon  same 
and  remove  his  property  therefrom,  when 
the  appellant,  on  April  10,  1909,  levied  a 
distress  warrant  upon  the  property,  assert- 
ing against  same  the  landlord's  lien  as  se- 
curity for  the  payment  of  his  rent  for  the 
unexpired  term ;  that  a  few  days  subsequent 
thereto  appellant  and  appellee  agreed  upon 
an  adjustment  of  their  afiTalrs,  whereby  ap- 
pellee delivered  the  property  so  levied  upon 
to  appellant  to  be  held  by  him  until  he  had 
received  the  full  amount  of  rent  agreed  to 
be  paid  by  appellee  for  the  year  1909,  ei- 
ther at  the  hands  of  appellee  or  from  money 
derived  from  re-renting  same  to  other  per- 
sons. 

The  main  issue  In  the  case  on  the  trial 
was  the  fact  of  conversion  and  Incidental- 
ly, the  time  of  the  same.  If  any  there  was. 
As  to  whether  there  was  a  conversion  of 
the  property  by  appellant  or  a  mere  hold- 
ing of  the  same  under  the  agreement  with 
appellee  depended  wholly  upon  the  amount 
actually  due  appellant  by  appellee  upon  his 
rent  contract  at  the  time  he  claims  he  ten- 
dered appellant  all  the  rent  due  him  and 
demanded  his  property  and  at  which  time 
appellant  refused  the  amount  tendered, 
claiming  the  amount  was  Insufficient,  and 
refused  to  deliver  appellee  his  said  property. 

The  material  testimony  bearing  upon  those 
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issueei  Is  as  follows:  Arch  Busby  testllled 
that  on  June  6,  1910,  appellee  tendered  ap- 
pellant $40,  claiming  same  was  all  he  owe<l 
him,  which  was  refused  by  appellant,  who 
claimed  there  was  due  him  $125  for  rent, 
costs,  and  attorney's  fees,  and  refused  to  de- 
liver possession  of  the  property  unless  said 
amount  was  paid.  Charley  Jeffers  testllled 
that  appellant  told  him  on  June  18,  lUlO,  to 
tell  appellee  that  unless  he  removed  the  Ice 
box  from  his  storehouse  he  would  throw 
same  Into  the  street,  etc. ;  that  he  went  with 
appellee  for  said  purpose,  and  they  were 
prevented  from  doing  so  by  appellant  after 
having  loaded  a  portion  of  the  same.  Ap- 
pellee, Anthony,  testified  that  he  expected 
appellant  to  hold  his  property  until  all  the 
rent  for  1909  was  paid;  admitted  removing 
a  portion  of  the  property  In  January,  1910. 
Also  testified  that  In  company  with  the  wit- 
ness Jetfers  he  tendered  appellant  $40,  be- 
ing all  he  owed,  which  was  declined  and 
possession  of  his  property  refused  him.  Ue 
does  not  testily  when  the  tender  was  made, 
unless  It  may  be  inferred  that  he  did  so  on 
the  date  testified  to  by  Jeffers.  Appellant, 
May,  testified  that  under  the  agreement  ap- 
pellee was  to  pay  all  rent,  expenses,  and 
costs  of  suit,  and  that  at  the  time  of  the 
tender  appellee  was  due  him  $110,  of  which 
amount  $86  was  for  rent  and  the  balance 
represented  costs  and  attorney's  fees  incur- 
red in  the  distress  proceeding.  Appellant 
based  his  conclusions  as  to  what  was  due 
largely  upon  bis  books.  Appellee  based  his 
conclusions  upon  what  be  bad  paid  and  in- 
formation secured  as  to  moneys  collected  by 
appellant  from  tenants. 

[1]  The  pleading  and  the  testimony  stand- 
ing as  we  have  Indicated,  the  court  by  its 
main  charge,  after  reciting  the  agreement 
under  which  appellant  held  the  proi>erty, 
told  the  jury :  "And  (If)  you  further  believe 
•  •  •  that  at  any  time  subsequent  there- 
to plaintiff  paid  such  amounts,  if  any,  as 
were  agreed  between  them  was  due  to  de- 
fendant, or  if  you  believe  that  plaintiff  ten- 
dered $40  to  defendant  on  August  10,  1910, 
and  that  same.  If  accepted,  would  have  sat- 
isfied the  indebtedness  then  due  by  plaintiff 
to  defendant  under  their  former  agreements, 
if  any,  •  •  •  and  defendant  failed  and 
refused  to  deliver  the  property  of  plaintiff 
held  by  him,  then  be  would  be  guilty  of  con- 
verting such  property  so  held,  If  any,  and 
you  will  find  for  plaintiff  such  damages.  If 
any,  as  be  may  have  suffered  thereby,"  etc. 

At  the  request  of  the  appellee  the  trial 
court  supplemented  its  main  charge  and  fur- 
ther told  the  Jury:  "If  you  believe  from  the 
evidence  that  defendant,  John  May,  at  the 
time  plaintiff  made  to  him  a  tender  of  $40, 
if  he  did,  had  already  sold  all  or  some  of 
the  property  or  converted  the  same  ♦  ♦  • 
and  conld  not  by  reason  of  his  acts  return 
the  property,  •  •  •  then  you  will  find 
for  the  plaintiff  his  damages  as  shown  by 
the  evidence,  and.  If  such  damages  exceed  the 


amount  due  as  rents,  you  will  find  for  the- 
plaintiff  such  excess.    »    •    * " 

The  giving  of  this  special  charge  is  assign- 
ed as  error.  In  our  opinion  the  charge  was 
probably  misleading  in  that  it  assumed  the 
correctness  of  the  appellee's  version  of  a 
sharply  controverted  tect,  to  wit,  the  amount 
of  rent  due  by  appellee.  A  fair  analysis  of 
the  special  charge  is  that  the  Jury  were  told 
that.  If  the  appellant  bad  converted  some  or 
all  of  the  property  at  the  time  appellee  of- 
fered to  pay  $40,  then  a  Judgment  should  fol- 
low for  the  appellee,  while  under  the  plead- 
ing and  evidence  the  Jury  were  not  entitles 
to  allow  any  sum  in  damages  until  it  had  first 
determined  if  appellee  had  tendered  the  cor- 
rect amount  of  rent,  and  that  question  was- 
In  sharp  confilct;  the  appellee  contending 
that  he  only  owed  $40,  and  the  appellant 
maintaining  be  owed  $110.  The  effect  of  the 
special  charge  was  to  destroy  the  force  and 
effect  of  that  portion  of  the  main  charge  that 
told  the  Jury  there  could  be  no  conversiwi  of 
the  property  unless  the  sum  tendered  by  ap- 
pellee "would  have  satisfied  the  Indebtedness 
then  due  by  plaintiff  under  their  former 
agreement"  Article  1971,  IL  S.  1911,  is  man- 
datory, and,  among  other  matters,  directs- 
that  the  trial  Judge  "shall  submit  all  con- 
troverted questions  of  fact  solely  to  the  deci- 
sion of  the  Jury."  Orange  Lumber  Go.  ▼. 
Thompson,  113  S.  W.  665. 

[2]  We  are  further  of  opinion  that  tbe  sec- 
ond objection  to  said  speda^  charge  Is  cor- 
rect One  of  tbe  incidental  questions  in  the 
case  was  whether  or  not  appellant  had  prior 
to  tbe  tender  of  the  $40  sold  all  or  some  of  ■ 
tbe  property;  the  testimony  in  that  connec- 
tion being  sharply  conflicting  and  tending  to 
show  from  the  appellant's  standpoint  that 
tbe  property  was  intact  except  that  Claimed 
to  have  been  removed  by  tbe  appellee.  As 
applied  to  this  feature  of  tbe  salt  tbe  charge 
clearly  assumes  that  appellant  "by  reaaon  of 
bis  acts"  is  liable  for  all  said  property  in. 
tbe  event  be  has  sold  any  one  of  tbe  artidea 
and  makes  him  liable,  even  tboagh  the 
amount  tendered  was  insufficient 

[3]  Appellant  was  In  lawful  possession  of 
the  property  and  entitled  to  hold  same  until 
his  rent  was  paid,  and  it  seems  to  us  there 
could  not  be  a  conversion  until  the  correct 
amount  of  rent  was  tendered.  In  trnth,  it 
would  seem  that  appellee  could  never  be  in 
a  position  to  sue  for  conversion  under  the 
facts  In  the  record  until  tbe  rent  was  paid, 
and  any  instruction  from  the  court  penult- 
ting  a  recovery  otherwise  would  be  error; 
and  the  Jury  should  have  been  told  that  they 
must  first  find  the  correct  amount  had  been 
tendered  before  considering  other  matters 
which  might  under  a  different  state  of  facta 
alone  constitute  conversion. 

[4]  We  are  also  of  opinion  that  the  court 
erred  in  tnstructtog  tbe  Jury  to  find  for  ap- 
pellee if  In  their  opinion  tbe  appellant  con- 
verted said  property  at  any  time  subseqiuent 
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to  the  agreement  made  between  the  parties, 
-or  at  any  time  appellee  might  be  able  to  show 
he  had  tendered  the  amonnt  of  rent  due. 
While  our  roles  of  pleading  and  practice  are 
almost  as  broad  as  any  occasion  may  demand 
at  the  same  time  for  reasons  that  are  ele- 
mentary, there  must  be  at  least  certainty  and 
deflnlteness.  The  petition  charged  that  ap- 
pellant was  the  owner  of  the  property,  etc., 
and  "that  the  defendant  on  or  about  the  10th 
day  of  May,  1909,  unlawfully  and  willfully 
took  possession  of  said  property"  and  con- 
verted same  to  his  own  use.  It  seems  to  us 
that  proof  of  conrerslon  in  June,  1910,  the 
time  when  Arch  Busby  testified  the  tender 
was  made,  or  in  Angust,  1910,  when  the 
pleading  alleged  the  tender  was  actually 
made,  are  both  too  far  removed  from  "on  or 
about  the  10th  day  of  May,  1909,"  to  afford 
a  basis  for  the  entry  of  a  Judgment  upon  the 
pleading  in  this  case. 

[S,  6]  The  most  we  care  to  say  in  refer- 
«nce  to  the  appellant's  first  assignment  of  er- 
ror is  that  appellant  is,  of  course,  correct  in 
asserting  that  the  only  purpose  of  a  supple- 
mental petition  Is  the  allegation  of  new  facts 
not  before  alleged  in  reply  to  those  alleged 
by  the  defendant  in  his  pleading.  And  in 
that  connection  it  is  not  improper  tor  us  to 
pursue  the  subject  and  say  that  the  pui-pose 
of  an  amendment  to  the  petition  is  to  add 
something  to  or  withdraw  something  from 
that  which  has  been  previously  pleaded,  so 
as  to  perfect  that  which  Is  or  may  be  defl- 
-cient  or  to  correct  that  which  has  been  incor- 
rectly stated.  And  it  would  follow,  under 
these  rules,  that,  If  appellee  intended  to  cor- 
rect the  date  of  the  alleged  conversion,  it 
should  have  been  done  by  an  amendment  of 
his  original  petition  and  would  have  been 
Improper  in  a  supplemental  petition. 

We  have  carefully  examined  the  other  as- 
aignments  of  error,  and  we  find  nothing  com- 
plained of  therein  that  will  not  probably  be 
corrected  on  another  trial. 

Because  of  the  errors  indicated,  the  judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded  for  another  trlaL 


A.  A.  FIELDER  LUMBER  CO.  et  at  r. 
SMITH  et  al. 

(Court   of   Civil   Appeals   of  Texas.     Dallas. 

Oct.  26,  1912.    On  Rehearing,  Nov. 

28,  1912.) 

1.  Schools  and  School  Distbicts  ({  86*)— 
PuBUc  Buildings. 

Const  art.  10,  |  87,  declaring  that  mate- 
rialmen shall  have  a  lien  upon  the  buildings 
for  material  furnished,  and  tne  statutes  enact- 
ed in  panuance  of  it,  fix  the  lien  only  on  the 
land  and  buildings,  and  not  upon  any  money  in 
the  hands  of  the  owner;  the  giving  of  notice 
by  a  materialman  to  the  trustees  of  a  school 
district  of  a  claim  for  materials  for  a  school 
bnilding  gives  no  lien  on  or  priority  of  rights 


In   the  building  fund  remaining  in  the  hands 
of  tiie  trustees. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i|  203-206;  Dec. 
Dig.  I  86.  •] 

2.  Assignments  (|  60*)— Equitable  Absion- 
MSNTS— Sufficiency- F^NDS. 

An  order  by  a  contractor  to  the  supervis- 
ing architect  of  a  school  l>uilding,  upon  whose 
certificate  estimates  under  the  contract  were 
to  be  paid,  to  pay  a  materialman  and  charge 
to  the  contractor's  "account"  was  good  as  be- 
tween the  contractor  and  the  school  trustees 
as  an  equitable  assignment  of  a  part  of  the 
fund  then  in  the  trustees'  hands;  it  being  clear 
what  account  was  referred  to,  and  being  im- 
material to  whom  the  order  was  addressed. 

[Ed.  Note.— For  other  cases,  see  Assim- 
menU,  Cent.  Dig.  H  99-106;    Dec.  Dig.  |  60.*] 

3.  Lost  Instruments  (S  1*) — Evidencb. 

The  fact  that  a  written  transfer  of  a  por- 
tion of  a  fund  was  lost  does  not  affect  its 
validity  or  sufficiency,  being  only  the  evidence 
thereof. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments. Cent  Dig.  g{  1-5 ;    Dec.  Dig.  i  1.*] 

4.  ASSIONMKNTO   (i  86*)— PBIOBITIXS— TBARB- 

FEB  or  Fund. 

Transfers  of  portions  of  a  certain  fund 
will  be  satisfied  in  the  order  of  their  respec- 
tive dates. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  if  149-161;  Dec.  Dig.  f  86.*] 
6.  ASSiaNIOCNTB    (I  84*)— Obal   TBANSrEBS— 

E>QuiTABiJt  Assignment. 

An  oral  transfer  is  as  effective  an  equi- 
table assignment  as  a  written  transfer. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  ff  67-71;    Dec.  Dig.  {  34.*] 

6.  Husband  and  Wife  (|  23*)  —  Agency— 
Contbacts— ABSianMSNTs. 

The  wife  of  a  contractor,  who,  with  his 
consent,  was  in  active  charge  of  the  erection 
of  a  btulding,  was  his  agent  in  all  things  per- 
taining thereto,  and  authorized  to  execute 
transfers  of  money  to  materialmen  from  the 
funds  due. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  if  142-144;  Dec.  Dig.  | 
28.*] 

7.  Chattel  Mobtgaqeb  ({  5*)— Assionkents 
— cohbtbuction. 

An  instrument  which  clearly  shows  a 
transfer  of  money  that  will  l>e  due,  the  last 
clause  of  which  states  the  purpose  to  he  to 
secure  payment  of  a  note,  it  not  appearing 
otherwise  what  the  consideration  is,  will  be 
construed  to  intend  only  to  describe  the  debt 
intended  to  be  paid,  and  will  not  be  held  a 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ff  4-13,  16;  Dec  Dig. 
I  6.*J 

On   Rehearing. 

8.  Appeal  and  E^bob   (|  907*)— Pbesxjiif- 
TTONS  TO  Support  Judgment— Pbiobities. 

Where  the  court  in  determining  the  priori- 
ties between  two  transfers  from  a  fund  of 
the  same  date,  in  its  Judgment  states  that 
one  of  them  should  be  paid  in  full  before  the 
other,  but  made  no  affirmative  finding  as  to 
actual  priority,  there  being  no  statement  of 
facts  in  the  record,  the  judgment  will  be  sus- 
tained; it  being  presumed  that  the  court  had 
facts  before  it  to  support  the  priority  adjudged. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  2911-2916.  2816,  3673, 
3674,  3676,  8678;    Dec.  Dig.  i  907.*] 

Appeal  from  District  Court,  Qrayson  Coun- 
ty; B.  L.  Jones,  Judge. 
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Action  by  the  A.  A.  Fielder  Lumber  Com- 
pasQr  against  Nellie  Snyder  Smith  and  oth- 
ers. From  a  judgment  against  Nellie  Smith 
and  her  husband  declaring  priorities  against 
a  certain  fund,  the  Fielder  Iiumber  Com- 
pany and  others  appeal.  Affirmed  la  part, 
and  reversed  and  rendered  In  part 

Head,  Smith,  Hare  &  Head,  J.  H.  Wood, 
and  J.  T.  Cunnlngh&m,  all  of  Sherman,  and 
HoUoway  &  Holloway,  of  Dallas,  for  appel- 
lants. McBeynoIds  &  Hay  and  Abney  & 
Hassell,  all  of  Sherman,  and  Edward  P. 
Dougherty,  of  Dallas,  for  appellees. 

RASBUBY,  J.  Nellie  Snyder  Smith  and 
her  husband,  B.  L.  Smith,  contracted  with 
the  school  trustees  of  Van  Alstyne  independ- 
ent school  district  of  Grayson  county  to  fur- 
nish all  material  and  labor  necessary  to 
build  and  complete  a  public  school  building 
In  the  town  of  Van  Alstyne  according  to  cer- 
tain plans  and  spedflcations  prepared  by 
John  TuUoch,  architect,  and  under  his  super- 
vision. The  consideration  to  be  paid  the 
contractors  was  $11,000,  payments  upon 
which  amount  were  to  be  made  every  two 
weeks  upon  estimates  of  the  architect,  as 
the  work  progressed.  During  the  progress  of 
the  work  the  appellant  Fielder  Liumber  Com- 
pany filed  suit  In  the  district  court  against 
Nellie  S.  Smith  and  B.  L.  Smith,  and  against 
liessrs.  McKlnney,  Howie,  Henderson,  Um- 
phress,  Cartwrlght,  Sheridan,  and  HcDon- 
ough,  trustees  of  the  public  schools  of  Van 
Alstyne.  The  Van  Alstyne  Lumber  Com- 
pany, W.  F.  Bamett,  Mosher  Manufacturing 
Company,  Continental  State  Bank,  and  Palm- 
er Pressed  Brick  Works  were  also  made  de- 
fendants. J.  G.  Knapple  and  M.  F.  Dough- 
erty &  Son  Intervened  in  the  suit  Appel- 
lant Fielder  Lumber  Company  alleged  that 
It  sold  and  delivered  to  Nellie  S.  Smith  and 
B.  L.  Smith  certain  lumber  and  building  ma- 
terial upon  which  there  was  a  balance  due 
of  $2,335.08,  which  was  used  by  them  In  con- 
structing a  school  building  owned  by  the 
trustees  of  the  public  schools  of  the  town  of 
Van  Alstyne;  also  alleged  that,  within;  the 
time  and  manner  provided  by  law,  it  fixed 
and  secured  the  statutory  materialman's  lien 
on  said  school  building  and  the  lot  of  land 
upon  which  it  stood,  at  which  time  there 
was  In  the  hands  of  the  trustees  $2,200  to 
be  used  li^  the  construction  of  said  build- 
ing, and  sought  appropriate  relief  by  fore- 
closure and  sale  or  a  direction  by  the  court 
to  the  school  trustees  to  pay  the  debt  from 
the  funds  In  their  possession  belonging  to 
said  Smiths,  and  asserted  that,  U  not  en- 
titled to  the  materialman's  lien,  it  was  in 
equity  entitled  to  payment  from  the  funds 
because  of  the  notice  given  and  the  material 
furnished.  The  school  trustees  answered  ad- 
mitting the  contract  with  the  Smiths,  dis- 
puted the  legal  right  of  Fielder  Lumber 
Company  to  fix  a  lien  on  the  school  build- 
ing since  by  law  such   lien  was  void  as 


against  public  policy,  claimed  that  all  mon- 
ey due  on  the  contract  had  been  paid  to 
the  contractors  except  $2,138,  whldb  was  by 
the  contract  reserved  until  final  completion 
and  acceptance  of  the  building  by  the  ardil- 
tect;  that  the  other  defendants  and  the  In- 
terveners were  claiming  prior  and  superior 
rights  to  the  fund,  and  that  th^  were  un- 
able to  determine  to  whom  pfiyment  should 
be  made;  they  tendered  the  money  in  their 
possession  into  court,  and  asked  that  It  be 
paid  to  whomever  was  entitled  thereto.  Ap- 
pellant Palmer  Pressed  Brick  Works,  In  like 
manner  with  appellant  Fielder  Lumber  Com- 
pany, established,  within  the  time  aod  man- 
ner provided  by  law,  the  statutory  material- 
man's lien  on  the  school  building  and  land, 
and  asserted  as  well  a  superior  equitable 
Ilea,  upon  the  funds  In  the  hands  of  the 
trustees  independent  of  the  statutory  lien 
based  upon  notice  to  the  trustees  of  the  fur- 
nishing of  material  with  which  to  construct 
said  building. 

We  shall  not  attempt  to  give  in  detail  the 
pleadings  of  the  other  defendants  and  In- 
terveners for  the  reason  that  ao  issue  is 
made  upon  the  sufficiency  thereof.  Their 
claims  to  the  fund  in  the  hands  of  the  trus- 
tees rest  upon  asBlgnmrnts  from  the  con- 
tractors properly  urged  in  th^r  pleading. 
The  case  was  tried  without  the  Intervention 
of  a  Jury,  and  the  case  is  here  upon  findings 
of  fact  and  conclusions  of  law  prepared  by 
the  trial  judge.  By  Its  decree  the  trial 
court  entered  judgment  in  favor  of  all  par- 
ties to  this  appeal  against  B.  L.  Smith  for 
the  amounts  of  their  respective  claims.  The 
school  trustees  were  directed  to  retain  from 
the  fund  in  their  hands  $202  with  whidi  to 
complete  the  building,  and  to  pay  the  bal- 
ance of  $1,936  Into  the  registry  of  the  court 
The  court  further  decreed  that  appellants 
Fielder  Lumber  Company  and  Palmer  Press- 
ed Brick  Works  acquired  no  lien  either  upon 
the  school  building  and  land  or  the  fund  in 
the  hands  of  the  trustees,  and  that  the  as- 
signment given  Mosher  Manufacturing  Com- 
pany was  insufficient  in  law  to  constitute  a 
transfer  or  assignment  of  part  of  the  fund 
due  the  contractors  or  create  any  interest 
therein.  The  money  tendered  into  court  was 
directed  to  be  paid  as  hereafter  shown  and 
'to  the  exclusion  of  any  participation  therein 
by  appellants,  Fielder  Lumber  Company, 
Palmer  Pressed  Brick  Works,  and  Mosher 
Manufacturing  Company.  From  that  judg- 
ment the  last  three  named  have  appealed. 

It  would  consume  too  much  time  to  con- 
sider separately  the  counter  propositions  of 
each  appellee  to  the  propositions  of  appel- 
lants. Fielder  Lumber  Company,  Palmer 
Pressed  Brick  Works,  and  Mosher  Manufac- 
turing Company,  and  we  shall  not  attempt 
to  do  BO,  but  content  ourselves  by  a  carefol 
consideration  of  each.  This  brings  us  to  a 
consideration  of  the  proposition  asserted  by 
appellant  Fielder  Lumber  Company   nnder 
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its  first  attigtilnait  of  ferror;  and  that  of 
the  Palmer  Pressed  Brick  Works  asserted, 
under  Its  second  asBigmnent  of  error,  that 
giving  notice  of  their  accounts  to  the  school 
trustees  and  filing  same  for  record  with  the 
county  clerk  as  required  by  article  6623, 
Rev.  CHv.  St  1911  (being  the  notice  provided 
to  be  given  as  a  preliminary  to  fixing  the 
statutory  materialman's  lien),  had  the  effect 
to  garnish  the  unincumbered  and  unexpend- 
ed funds  in  the  hands  of  the  school  trustees, 
and  subjected  same  to  the  payment  of  appel- 
lant's debts.  In  the  well-prepared  and  ex- 
cellent brief  of  counsel  for  appellant  Fleld- 
y  Lumber  Company,  It  Is  conceded  that,  by 
statute  and  decision,  liens  for  material,  la- 
bor, etc.,  are  not  permitted  to  be  establish- 
ed against  the  state's  public  buildings.  OThe 
reason  and  policy  of  this  rule  Is  too  well 
known  to  require  a  discussion  of  the  same 
by  us,  and  we  content  ourselves  by  reference 
to  the  authorities  quoted  by  counsel  for  ap- 
pellant Article  284S,  R.  S.  1911;  Atascosa 
County  V.  Angus,  83  Tex.  202,  18  S.  W.  563, 
29  Am.  St  Rep.  637;  Dallas  v.  Loonle,  83 
Tex.  291,  18  S.  W.  726. 

[1]  But  It  Is  contended  by  counsel  that 
section  37,  art  16,  of  the  Constitution, 
which  declares  that  "  •  •  •  materialmen 
of  every  class  shall  have  a  lien  upon  the 
buildings  and  articles  made  or  repaired  by 
them  for  •  •  •  material  furnished,"  ev- 
idences the  intention  of  the  framers  of  the 
Constitution  to  favor  those  creditors  whose 
material  goes  into  the  actual  construction  of 
a  building,  and  that  hence,  while  the  notice 
and  subsequent  proceedings  were  ineffectual 
to  establish  the  statutory  lien,  in  equity 
such  notice  was  a  garnishment  of  the  fund 
and  would  give  appellant's  claim  precedence 
over  subsequent  assignments  by  the  contrac- 
tors in  the  same  maimer  that  service  of  a 
statutory  writ  of  garnishment  would  when 
such  writs  are  available.  We  do  not  believe 
the  statutes  and  decisions  of  our  courts  are 
susceptible  of  such  a  construction.  It  la 
true  that  the  courts,  in  discussing  and  con- 
struing the  statutory  provisions  enacted  un- 
der article  16,  i  37,  of  the  Constitution,  pro- 
viding for  the  speedy  and  efficient  enforce- 
ment of  the  lien  provided  for  by  the  Consti- 
tution, have  used  the  expression  that  such 
liens,  when  established  In  the  manner  pro- 
vided by  law,  operate  to  garnish  any  money 
in  the  hands  of  the  owner  of  the  land  and 
building.  Nothing  more,  however,  could  be 
meant  by  such  expression  than  that  the 
owner  of  the  building,  in  the  event  he  paid 
out  the  money  to  some  subsequent  claimant 
would  be  in  a  similar  attitude  that  a  de- 
fendant In  statutory  garnishment  would  be 
who  paid  out  money  to  a  subsequent  claim- 
ant after  service  of  the  writ  We  are  con- 
firmed in  this  conclusion  by  the  fact  that  the 
mechanic's  lien  law  fixes  a  lien,  not  upon 
any  money  In  the  hands  of  the  owner  of 
the  bollding  and  land,  but  upon  the  land 


and  building,  and  he  may  do  with  the  fund 
aa  he  pleases,  subject  to  the  right  of  the 
Uenholder  to  be  reimbursed  by  the  owner 
to  the  amount  of  his  claim  or  the  extent  of 
the  fund  In  the  hands  of  the  owner  on  a 
foreclosure  of  bis  lien  and  a  sale  of  the 
property.  Texas  Builders'  Supply  Co.  v. 
National  Loan  A  Inv.  Co.,  22  Tex.  Civ.  App. 
349,  54  S.  W.  1059;  PuUenwlder  v.  Long- 
moor,  73  Tex.  480,  11  S.  W.  500.  We  think 
the  most  that  can  be  claimed  under  the 
steps  taken  by  appellants  Fielder  Lumber 
Company  and  Palmer  Pressed  Brick  Works, 
since  a  lien  cannot  be  established  against 
the  school  land  and  buildings,  Is  that  the 
trustees  of  the  school  had  actual  notice  that 
the  contractors  owed  them  for  material 
which  went  Into  the  building  at  a  time 
when  the  trustees  had  funds  in  their  posses- 
sion due  the  contractors.  But  in  our  opin- 
ion such  facts  do  not  establish  any  right  in. 
appellants  whatever  to  the  fund,  legal  or  eq- 
uitable. We  agree  that  In  this  case  the  sit- 
uation Is  difficult  and  unequal  for  appel- 
lants, but  the  correction  lies  with  the  Legis- 
lature rather  than  with  the  courts.  Her- 
ring-Hall-Marvin Co.  V.  Kroeger  et  al.,  23 
Tex.  Civ.  App.  672,  57  S.  W.  980.  What  we 
have  said  above  disposes  of  the  right  of  ap- 
pellants Fielder  Lumber  Company  and  Palm- 
er Pressed  Brick  Company  to  any  priority 
of  right  to  the  fund  in  the  hands  of  the 
trustees.  We  will  discuss  the  other  proposi- 
tions raised  by  these  parties  in  discussing 
the  appeal  of  Mosher  Manufactoring  Com- 
pany. 

[2]  The  trial  court,  after  adversely  dis- 
posing of  the  claims  of  the  appellants  Field- 
er Lumber  Company  and  Palmer  Pressed 
Brick  Company,  found  as  a  fact  that  the 
contractors  had  executed  the  following  as- 
signments against  the  funds  In  the  hands  of 
the  trustees: 

"In  consideration  of  the  sum  of  one  dol- 
lar, the  receipt  of  which  Is  hereby  acknowl- 
edged, and  the  further  consideration  herein- 
after mentioned,  we  have  hereby  assigned, 
transferred  and  set  over,  and  by  these  pres- 
ents do  assign,  transfer  and  set  over  unto 
the  Continental  State  Bank  of  Van  Alstyne, 
Texas,  all  moneys  due  or  to  grow  due  un- 
der and  by  virtue  of  a  certain  contract  or 
contracts  or  agreements  heretofore  made 
and  entered  Into  on  the  sixteenth  day  of 
September,  1909,  by  and  between  Nellie  Sny- 
der Smith  and  B.  L.  Smith  of  Dallas,  Texas, 
of  the  first  part,  and  the  board  of  school 
trustees  of  the  Van  Alstyne  Independent 
schools,  parties  of  the  second  part  for  the 
erection  and  completion  of  a  school  building 
In  the  town  of  Van  Alstyne,  Texas,  under 
the  supervision  of  John  Tulloch  of  Sherman, 
Texas,  by  the  said  party  of  the  first  part 
for  the  sum  of  eleven  thousand  dollars,  on 
original  contract  and  subsequent  contracts 
for  additional  work  and  changes  at  a  cost 
of  sixteen  hundred  and  ninety-five  dollars, 
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making  a  total  of  112,695.00,  to  be  paid  out 
by  the  board  of  trustees  upon  order  of  Jolin 
Tnlloch  according  to  the  terms  of  said  con- 
tracts or  agreements.  Provided  tliat  this 
assignment  shall  be  constructed  to  convey 
onr  final  estimate  or  payment  which  accord- 
ing to  the  terms  of  said  contract  shall  be 
paid  upon  completion  of  the  building  ac- 
cording to  the  terms  thereof  and  shall  be  20 
per  cent  of  the  total  sum  of  $12,695.00,  or 
$2,539.00.  And  we  hereby  make,  constitute 
and  appoint  the  said  Ck>ntinental  State 
Bank,  or  the  president  or  cashier  thereof, 
our  true  and  lawful  attorney,  irrevocable  in 
our  name,  place  and  stead,  but  tor  its  own 
use  to  ask,  demand,  sue,  attach,  levy,  com- 
promise, recover  and  receive  all  such  sum 
or  sums  of  money  that  are  now  or  may 
liereafter  become  due,  owing  or  payable  for 
or  on  account  of  the  debt  and  demands 
above  assigned,  and  due  receipts  thereof  to 
be  given  in  onr  name  or  otherwise.  The 
foregoing  assignment  is  intended  however 
to  secure  the-  Continental  State  Bank  for 
money  advanced  to  Nellie  Snyder  Smith,  to 
meet  pay-roll  expenses,  in  the  sum  of  eight 
hundred  ($800.00)  dollars,  as  evidenced  by 
one  certain  note  bearing  even  date  herewith 
for  said  amount  and  due  in  thirty  days  from 
date  and  for  any  renewals  or  extensions  of 
said  notSk  or  other  moneys  advanced,  wheth- 
er evidenced  by  note^  overdraft  or  otherwise, 
though  not  herein  particularly  mentioned. 
In  witness  whereof  we  have  hereto  set  our 
hands  and  seal  this  29th  day  of  January, 
1910.     Nellie  Snyder  Smith.     B.  Ia  Smith." 

tin.  Nallle  Snyder  Smith  In  Account  with  Moshar 
Manutactnrlng  Company. 
UM. 

Oct.  29.  Mdse. $2S0  00 

Nov.n.HdM.    4  00 

VU. 

"Dallas,  Tema,  Feb.  4,  1910.  Mr.  John 
Tulloch,  Arch't.  Sherman,  Texas — Please 
pay  to  Mosher  Manufacturing  C!o.  the  sum 
of  two  hundred  and  flfty-four  dollars 
($254.00)  account  iron  in  Van  Alstyne  school 
buildings  and  ctiarge  same  to  my  account, 
and  oblige,  Tours  truly,  Mrs.  Nellie  Snyder 
Smith." 

On  February  21,  1910,  said  document  was 
filed  with  O.  T.  McDonough,  secretary  of 
said  school  board,  who  executed  a  receipt 
therefor  in  words  as  follows:  "Van  Alstyne, 
Texas,  Feb.  21,  1910.  Received  of  Mosher 
Manufacturing  Ck>mpany  an  order  for  the 
sum  of  $254.00  to  be  paid  out  of  any  funds 
belonging  to  Nellie  Snyder  Smith  in  the 
hands  of  the  school  board  of  the  Van  Al- 
styne independent  school  district  O.  T. 
McDonough,  Secy.  School  Board." 

As  bearing  on  the  Mosher  order,  the  court 
also  found  as  facts  that  the  school  building 
was  being  constructed  under  supervision  of 
John  Tulloch,  architect,  upon  [dans  and  spec- 
ifications prepared  by  him;  that  the  con- 
tract price  was  to  be  paid  every  two  weeks 
during  progress  of  the  work  for  labor  and 


material  acceptable  to  the  arcbltect  and  upon 
his  estimates;  that  Ndlle  Snyder  Smitli, 
acting  for  herself  and  her  husband,  incurred 
the  Mosher  debt;  and  that  it  was  for  mate- 
rial used  in  the  construction  of  the  school 
building.  The  trial  judge  also  found  from 
the  testimony  in  reference  to  the  claim  of 
J.  O.  Knappie  as  follows:  "On  February  12, 
1910,  said  Nellie  Snyder  Smith  executed  and 
delivered  to  J.  G.  Knappie  an  order,  addressed 
to  O.  T.  McDonough,  directing  and  request- 
ing him  to  pay  said  Knappie  the  sum  of  $275 
out  of  the  amounts  due  or  to  become  due  the 
contractors  in  connection  with  said  contract, 
which  order  was  left  on  the  desk  of  G.  ^ 
McDonough  by  said  J.  O.  Knappie  on  Feb- 
ruary 12,  1910,  but  has  been  lost  Said  Mc- 
Donough did  not  accept  or  agree  to  pay  said 
amount,  and  had  no  authority  to  do  so,  and 
never  saw  it,  and  had  no  knowledge  of  it 
The  defendant  B.  K  Smith  did  not  sign  said 
order  or  have  actual  knowledge  of  its  execu- 
tion." The  findings  of  fact  of  the  trial  Judge 
as  to  the  claim  of  W\  F.  Bamett  is  as  fol- 
lows :  "On  February  12, 1910,  the  defendants 
Nellie  Snyder  Smith  and  B.  L.  Smith  were 
without  funds  and  unable  to  meet  their  pay 
roll  and  pay  laborers  employed  in  the  erec- 
tion of  said  building,  and  on  said  date,  after 
the  attempt  of  the  said  Fielder  Lumber  (Com- 
pany to  establish  a  lien  thereon,  the  defend- 
ant Nellie  Snyder  Smith  entered  into  an 
agreement  with  the  defendant  W.  F.  Bar- 
nett,  whereby  he  agreed  to  advance  and  fur- 
nish money  from  time  to  time  to  pay  for 
labor  employed  on  said  building  and  to  meet 
the  weekly  pay  roll  of  said  contractors,  and 
to  induce  said  Bamett  to  make  such  advance- 
ments. The  said  Nellie  Snyder  Smith  ex- 
pressly agreed  that  he  should  l>e  repaid  and 
reimbursed  for  the  amount  so  advanced  out 
of  the  amount  due  and  to  become  due  said 
contractors  by  said  school  trustees  for  the 
erection  of  said  school  building;  and  the 
defendant  Nellie  Snyder  Smith  then  and 
there  verbally  agreed  that  the  amounts .  so 
advanced  and  to  be  advanced  by  ^id  Bar- 
nett  should  be  repaid  out  of  said  fund.  That 
B.  Ia  Smith  and  Nellie  8.  Smith  are  both 
insolvent  and  were  at  the  time." 

In  relation  to  the  suflBdency  and  priority 
of  the  transfers  and  orders  her^  aet  cot, 
the  court  by  its  judgment  allowed,  first,  the 
claim  of  the  Continental  State  Bank  and  di- 
rected It  should  be  paid  in  full  out  of  the 
fund;  second,  the  claim  of  J.  O.  Knappie, 
and  ordered  It)  paid  in  full  after  the  dalm 
of  the  bank;  third,  the  claim  of  Bamett  and 
ordered  it  paid  in  full  after  payment  of 
claim  of  Knappie.  The  Mosher  claim  was 
not  allowed  for  the  reasons  stated.  It  al- 
lowed, however,  It  would  have  been  the  sec- 
ond order  given  in  point  of  tbne.  The  pay- 
ment of  these  dalms,  as  allowed,  exhausted 
the  fund.  In  discussing  the  issues  between 
those  holding  assignments  of  the  fund,  and 
the  Issues  raised  by  appellants  in  that  r«- 
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Qiect;  tt  is  Impracticable  to  discuss  each  as- 
signment, since  many  similar  assignments 
are  contained  In  the  five  or  stx  briefs  on  file. 
It  may  be  said,  however,  that  the  Issue  Is 
made  (1)  that  the  assignment  to  Continental 
State  Bank  Is  ineffectual  because  it  shows 
that  it  was  given  to  secure  payment  of  a  debt 
and  Is  not  a  transfer  of  part  of  a  partlcniar 
fund,  but  In  the  nature  of  a  chattel  mort- 
gage, and  without  force  unless  registered  as 
such;  (2)  that  Nellie  Snyder  Smith,  being  a 
married  woman,  was  without  authority  to 
make  the  assignments  to  Knappie  and  Mosher 
Manufacturing  Company;  (3)  that  the  al- 
leged oral  assignment  to  Bamett  was  but  a 
promise  to  assign,  and  hence  Ineffectual ;  (4) 
that  the  assignment  to  Mosher  Manufactur- 
ing Company  did  In  law  constitute  an  equi- 
table assignment  and  was  enforceable  as  such. 
Discussing  the  issues  above  outlined  in  re- 
verse order,  we  come  to  the  dalm  of  ap- 
pellant Mosher  Manufacturing  Company, 
which  was  disallowed  by  the  court  for  the 
reason  that  the  same  was  insufficient  in  law; 
meaning,  of  course,  that  the  Mosher  transfer 
or  order  did  not  contain  all  the  elements  or 
the  elements  necessary  to  constitute.  In  law, 
an  equitable  assignment  of  any  Interest  the 
contractors  had  In  the  fund  due  them  by  the 
school  trustees.  The  law  of  equitable  assign- 
ment is  no  longer  an  open  question  In  this 
state,  the  question  having  been  reviewed 
repeatedly  by  our  Courts  of  Civil  Appeals 
and  Supreme  Court;  but  as  a  result  of  vary- 
ing facts  in  nearly  every  case  involving  the 
doctrine,  due  to  the  Impossibility  of  observ- 
ing in  the  hurry  of  business  affairs  the 
niceties  and  formalities  of  contracts  drawn 
by  those  trained  in  legal  matters,  the  ques- 
tion continues  to  arise,  and  the  difficulty  Ues 
rather  in  the  true  construction  to  be  put  upon 
the  order  than  the  legal  principle  applicable 
In  a  given  case.  In  the  leading  case  of 
Harris  County  v.  Campbell,  68  Tex.  27,  8  S. 
W.  246,  2  Am.  St.  Hep.  467,  It  is  said:  "It 
now  seems  to  be  held,  by  the  great  weight 
.of  authority,  that  an  assignment  of  a  part 
of  a  Chose  in  action  for  a  valuable  consider- 
ation is  good  in  equity,  and  that  It  may  be 
made  either  by  direct  transfer  or  by  an  order 
drawn  upon  the  particular  fund."  As  t6 
what  will  constitute  a  sufficient  designation 
of  the  particular  fund,  coupled  with  the  in- 
tention to  appropriate  part  thereof  to  the 
use  of  another,  Is  necessarily  susceptible  of 
no  general  role,  and  In  this  respect  each 
case  must  be  determined  on  the  particular 
facts  developed.  In  the  case  at  bar,  it  is 
maintained  that  the  Mosher  order  Is  insuffi- 
cient because  not  payable  out  of  any  par- 
ticular fund,  and  because  not  addressed  to 
the  proper  custodian  of  the  fund.  We  are 
anable  to  see,  as  between  the  parties,  and 
wrhile  the  fund  is  yet  in  the  hands  of  the 
bolder,  that  It  is  material  to  whom  the  order 
may  be  directed,  if  It  clearly  shows,  as  we 
bare  just  said,  an  Intention  to  appropriate  a 
161  S.W.-39 


part  of  the  particular  fund  to  the  use  Of  an- 
other. Undoubtedly  a  valid  and  enfotceable 
transfer  could  be  made  of  the  fund  Or  a 
portion  thereof,  without  the  necessity  of  di- 
recting the  order  to  any  person.  While  good 
reason  can  be  seen  In  the  case  at  bar  from 
addressing  the  order  to  Tnlloch,  who  was  the 
supervising  architect  of  the  building,  and  in 
a  general  sense  the  agent  of  the  school  trus- 
tees, and  upon  wbosie  certificate  alone  esti- 
mates for  the  work  done  upon  the  building 
were  paid,  yet  conceding,  for  the  sake  of  the 
argument,  that  he  was  not  the  holder  of  the 
fund,  and  that  the  order  was  improperly  ad- 
dressed, it  nevertheless  seems  to  us  that  such 
facts  in  no  sense  invalidated  the  order,  If 
in  other  respects  sufficient;  that  Is  to  say, 
if,  from  the  body  of  the  order  and  the  proven 
circumstances  surrounding  Its  execution,  it 
can  be  definitely  said  -that  the  contractors 
expressly  or  impliedly  Intended  to  appropri- 
ate to  Mosher's  use  $254  of  the  money  due 
them  from  the  school  trustees.  And  In  this 
connection  it  Is  to  be  remembered  that  the 
question  of  notice  Is  not  involved,  nor  is  any 
attempt  made  to  hold  the  trustees  for  any 
greater  amount  than  is  admittedly  due  by 
them,  leaving  It  a  bare  question  of  Intention 
between  Mosher  and  the  contractors  to  be 
gathered  from  the  order  and  the  other  testi- 
mony. The  order  Is  directed  to  Jobin  Tul- 
loch,  supervising  architect  for  the  trustees 
of  the  Van  Alstyne  school  building,  employed 
by  the  trustees  as  such  and  to  prepare  plans 
and  specifications,  and  upon  whose  certificate 
estimates  due  under  the  contract  were  to  be 
paid  to  the  contractors.  It  directed  him  to 
pay  to  Mosher  $254  "account  iron  in  Van 
Alstyne  school  building,"  and  the  court  found 
in  its  conclusions  that  the  Mosher  debt  was 
for  material  used  in  constructing  the  school 
building.  The  order  concludes  with  the  re- 
quest that  same  be  charged  "to  my  account" 
The  account  could  hardly  be  construed  to 
mean  anything  else  than  a  reference  to  the 
account  between  the  contractors  and  the 
school  board,  and  meaning,  of  course,  to 
charge  the  amount  thereof  up  against  the 
sum  due  the  contractors;  for  while  the  rec- 
ord does  show  the  contract  between  the 
school  trustees  and  the  contractors  to  con- 
struct the  school  building,  and  does  show 
that  Tulloch  was  the  architect  to  supervise 
the  work  of  the  contractors  and  certify  esti- 
mates, and  does  show,  also  that  the  iron  for 
which  the  debt  was  due  was  used  by  the 
contractors  in  the  school  buUdlng,  yet  we 
are  unable  to  find  a  single  circumstance  in 
the  record  or  in  the  wording  of  the  order  In- 
dicating a  contrary  intention.  In  view  of 
the  facts  and  circumstances  related  above, 
and  in  deference  to  and  approval  of  the 
decided  tendency  of  our  appellate  court  to 
sustain  this  character  of  transfer  when  it 
can  be  done  without  violence  to  the  settled 
rules  of  evidence,  we  cannot  escape  the  con- 
clusion that  it  was  the  Intention  of  the  con- 
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tracton.  In  giving  said  order,  to  appropriate 
to  tbe  use  of  Mosher  the  sum  named  there- 
in out  of  any  funds  due  the  contractors  by 
tbe  school  trustees,  and  that,  as  between  the 
parties  to  this  suit.  It  bad  that  effect.  Har- 
ris County  V.  Campbell,  68  Tex.  22,  3  S.  W. 
243,  2  Am.  St  Rep.  467;  Clark  t.  Gillespie, 
70  Tex.  513,  8  S.  W.  121;  McBrlde  y.  Am.  E. 
&  I*  Co.,  127  S.  W.  233 ;  StUlson  v.  Stevens, 
23  S.  W.  322;  Bellharz  v  Illlngsworth,  132 
S.  W.  106. 

[3]  What  we  have  said  In  reference  to  tbe 
Mosber  order  meets  the  objection  to  tbe  al* 
lowance  of  the  Knapple  order,  which  we  un- 
derstand Is  attacked  because  Improperly  di- 
rected to  McDonough,  secretary  of  the  school 
board.  In  other  respects  tbe  findings  of  tbe 
trial  Judge  quoted  herein  establish  the  giv- 
ing of  a  sufficient  transfer  by  the  contractors 
to  Knapple  and  its  subsequent  loss  by  Knap- 
ple. Tbe  loss  of  the  transfer  could  in  no 
manner  affect  the  validity  or  sufficiency  of 
same,  since  It  was  but  tbe  evidence  thereof. 

[4]  In  connection  with  our  conclusions  in 
reference  to  the  sufficiency  of  tbe  Mosher 
transfer,  it  has  been  uniformly  held  in  this 
state,  all  questions  of  notice  and  the  legal 
sufficiency  of  the  transfer  aside,  that  such 
transfers  shall  rank  In  the  order  of  their 
respective  dates,  and  be  satisfied  in  full  ac- 
cordingly, by  which  process  the  Mosher  order 
displaces  all  the  other  orders  other  than  the 
transfer  to  Continental  State  Bank.  Olive  v. 
San  Antonio,  B.  S.  Co.,  27  S.  W.  788;  Henke 
&  Pillott  V.  Keller  et  al.,  60  Tex.  dv.  App. 
533,  110  S.  W.  783;  Harris  County  v.  Camp- 
bell, supra. 

As  indicated  In  another  place  in  this  opin- 
ion, and  as  found  by  the  court,  the  contrac- 
tors, during  the  progress  of  the  work,  were 
without  money  with  which  to  pay  their  la- 
bor. They  secured  sufficient  money  from 
Bamett  to  meet  the  expense  of  the  laborers 
on  the  work,  and  in  consideration  thereof 
agreed  orally  that  Bamett  should  be  reim- 
bursed for  same  out  of  the  money  they  were 
to  receive  for  constructing  the  school  build- 
ing. In  evidence  of  such  oral  agreement, 
they  subsequently  executed  a  written  trans- 
fer covering  the  original  transaction.  The 
claim  is  made  that  the  oral  agreement  be- 
tween Bamett  and  the  contractors  was  in 
law  no  more  than  a  promise  to  assign  a  part 
of  the  fund,  and  similar  to  the  attempted  as- 
signment In  Henke  &  Pillott  v.  Keller,  supra. 

[t]  By  tbe  findings  of  the  trial  Judge,  tbe 
contractors  agreed  that  Barnett  should  be 
repaid  and  reimbursed  for  the  money  be 
advanced  out  of  the  amount  due,  and  to  be- 
come due,  from  the  school  trustees,  and  then 
and  there  assigned  to  him  orally  sufficient  of 
said  fond  to  reimburse  him  for  such  ad- 
vances. It  does  seem  to  us  that  tbe  lan- 
guage of  the  court  establishes  and  finds  as 
clear  cut  an  oral  assignment  as  could  be  ex- 
pected. When  all  essentials  necessary  to 
constitute  an  equitable  assignment  are  prov- 


en to  have  been  agreed  to  by  tiie  parties 
orally,  such  agreement  is  quite  as  effective 
as  a  written  agreement,  and  it  has  been 
accordingly  determined.  Clark  v.  Gillespie, 
supra ;  Rolllson  v.  Hope,  18  Tex.  446 ;  John- 
son V.  Amarlllo  Imp.  Co.,  88  Tex.  510,  31 
S.  W.  503;  Campbell  v.  Grant.  36  Tex.  Civ. 
App.  641,  82  S.  W.  794. 

[6]  Nellie  Snyder  Smith,  wife  of  B.  I^ 
Smith,  with  the  knowledge  and  consent  of 
her  husband,  was  in  active  charge  of  the 
work  according  to  the  findings  of  the  trial 
Judge;  the  legal  effect  of  which. was  to  con- 
stitute her  his  agent  in  all  things  pertaining 
thereto.  Hence  we  overrule  all  the  assign- 
ments of  error  raising  her  lack  of  authority 
to  execute  tbe  transfers  of  the  moneys  due 
under  tbe  contract  Richburg  v.  Sherwood, 
101  Tex.  10,  102  S.  W.  905 ;  Wetzel  v.  Simon, 
87  Tex.  403,  28  S.  W.  274,  942. 

[7]  The  claim  urged  by  appellant  Palmer 
Pressed  Brick  Works  that  the  assignment  to 
Continental  State  Bank  is  a  mortgage  rather 
than  an  assignment  is  not  iu  our  opinion,  a 
fair  construction  of  the  Instrument  The 
first  and  second  clauses  of  the  instrument 
clearly  show  a  transfer  of  the  money  that 
win  be  due  the  contractors  on  their  last  es- 
timate for  work  on  the  school  building.  Tbe 
only  language  in  the  transfer  that  could  be 
held  to  create  a  mortgage  is  the  last  clause, 
wherein  it  states  the  purpose  of  the  transfer 
to  be  to  secure  payment  of  a  note  for  $800; 
and,  since  tbe  transfer  at  no  other  place 
states  tbe  actual  consideration  or  purpose  of 
same,  we  conclude  the  last  clause  was  in- 
tended only  to  describe  the  debt  tbe  contrac- 
tors intended  to  pay. 

Tbe  case  as  to  the  appellants  Fielder  Lum- 
ber Company  and  Palmer  Pressed  Brick 
Works  will  be  affirmed,  and  reversed  and 
rendered  as  to  appellant  Mosher  Manufactur- 
ing Company,  with  Instructions  to  the  lower 
court  to  reform  Its  Judgment  so  as  to  satis- 
fy in  full,  out  of  the  fund  deposited  In  court 
by  the  school  trustees,  each  of  the  transfers 
given  by  the  contractors  In  the  order  of  their 
dates,  which  Is  first  the  claim  of  Continental 
State  Bank,  second,  the  claim  of  Mosher 
Manufacturing  Company.  The  claims  of 
Knapple  and  Barnett  so  far  as  the  record 
discloses,  being  given  simultaneously,  tbe 
balance  of  said  fund,  after  paying  the  bank 
and  Mosher,  shall  be  apportioned  between 
them;  each  to  receive  that  portion  or  per- 
centage of  the  remaining  part  of  the  fund 
that  his  Judgment  bears  to  the  whole  thereof, 
based  upon  the  amount  found  to  be  due  by 
the  trial  court  In  all  other  respects  the 
Judgment  of  tbe  court  Is  affirmed. 

Affirmed  in  part ;  reversed  and  rendered  In 
part 

On  Rehearing. 

Appellee  Knapple  in  bla  motion  for  rebear- 
ing  urges  that  we  erred  in  directing  that 
after  payment  in  full  of  the  claims  of  Con- 
tinental State  Bank  and  Mosher  Manufactnr- 
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ing  Company,  the  balance  of  the  fund  In 
controversy  should  be  apportioned  betweoi 
him  and  appellee  Bamett,  and  In  this  con- 
tention we  concede  he  la  correct  The  trial 
court  found  as  a  tact  that  the  transfers  to 
BCnapple  and  Bamett  were  both  executed 
Febmaiy  12,  1910,  as  stated  In  oar  opinion, 
but  made  no  affirmative  finding  as  to  actual 
priority. 

[I]  Ihe  trial  court  did,  however,  direct  in 
the  Judgment  below  that  Knapple  should  be 
first  paid  In  full  before  any  sum  should  be 
paU  to  Bamett  There  Is  no  statement  of 
facts  In  the  record,  and  It  Is  the  well-settled 
role  In  such  cases  that  In  order  to  sustain 
the  Judgmoit  of  the  trial  court  we  shall 
presume  the  court  had  before  it  facts  suffi- 
cient to  support  Its  Judgment  or.  In  the  case 
at  bar,  the  priority  of  the  Knapple  claim, 
although  omitted  from  the  court's  finding. 
ElUa  y.  National  Exchange  Bank,  38  Tex. 
av.  App.  619,  86  S.  W.  776;  Jasrrell  v. 
Spmles,  20  Tex.  av.  App.  387,  49  S.  W.  ^04 ; 
Malone  v.  Fisher,  71  S.  W.  996;  Drake  v. 
Davidson,  28  Tex.  av.  App.  184,  66  S.  W. 
889;    Maes  v.  Thomas,  140  S.  W.  846. 

It  Is  accordingly  ordered  that  the  Judgment 
be  reformed,  and  the  court  below.  In  accord- 
ance with  the  view  here  expressed,  be  di- 
rected that,  after  payment  In  full  of  the 
claims  of  Continental  State  Bank  and  Mosh- 
er  Manufacturing  Company,  the  claim  of  ap- 
pellee Knapple  be  next  paid  in  full,  if  there 
be  BOfllclent  funds ;  any  balance  to  be  applied 
to  the  dalm  of  said  Bamett 


COMMONWEAI/TH  FIBB  INS.  CO.  v.  OBBN- 
CHAIN  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  6,  1912.    Rehearing 
Denied  l)ec  4,  191Z) 

1.  MoBTOACES  (S  480*)— FoBKOLosuBB— Stnr- 

nCIBNOT  OF  EVinEHCK— Pathknt. 

In  as  action  to  foreclose  a  deed  of  trust, 
in  which  defendant  counterclaimed  for  insur- 
ance due  liim  on  aqconnt  of  loss  by  fire,  evi- 
denee  kM  to  present  a  question  for  the  jury 
whether  the  mortgaKee,  a  fire  Insurance  com- 
pany, undertook  and  agreed  to  attend  to  the 
insorance,  and  did  attend  to  it  for  a  time  in 
sach  manner  as  to  give  the  mortgagor  the  right 
to  believe  it  would  continue  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1399;  Dec  Dig.  |  480.*] 

2.  iHSmiANCK  (I  328*)— FOBFBIIUKB— Chanok 

or  Title  of  Intebest. 

A  mortgagee,  a  fire  insurance  company, 
agreed  to  attend  to  the  insurance  on  the  prem- 
ises and  did  for  a  time,  justifying  the  mor^- 
gor  in  believing  that  it  would  continue  to  do 
•0.  The  policies  while  kept  in  force  were  made 
for  only  one  year  at  a  time.  The  form  of  pol- 
icy cnstomaruy  used  by  the  company  contain- 
ed a  provision  that  it  wonld  be  void  if  any 
change  in  the  title  or  possession  of  the  prem- 
ises took  place.  The  mortgagor  conveyed  as 
secnrity  for  a  debt,  but  the  premises  were  re- 
convejed,  and  more  than  two  years  thereafter 
a  logs  occurred.  Held,  that  the  conveyance  did 
not  affect  the  company's  liability,  since  it  was 
fair  to  assnme  that,  if  it  had  continued  to  have 


policies  issued,  they  would  have  been  for  only 
one  year,  and  an  act  avoiding  one  policy  wonld 
not  avoid  subsequent  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  ti  794r-822,  826;   Deo.  Dig.  i  828.*] 

8.  Inbubancb  (I  lis*)— Pbo VISIONS  of  Pol- 

lor— NoTics  TO  Insuxbd. 

Where  a  mortgagee  agreed  to  attend  to 
the  insurance  on  the  mortgaged  premises,  and 
procured  policies  of  insurance  thereon  and  re- 
tained them  in  its  possession,  the  mortgagor 
was  chargeable  with  notice  of  their  provisions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fc  186;  Dec.  Dig.  |  113.*] 

4.  InsVBANCE  (I  362*)— NONPATICBRT  OF  Fbs- 

rnUUS— EiXOTTSK. 

A  mortgagee,  a  fire  insurance  company, 
whose  mortgage  required  the  premises  to  be 
kept  insured,  and  authorized  the  mortgagee  to 
pay  insurance  preminma  and  recover  them 
from  the  mortgagor  with  interest  agreed  to 
attend  to  the  insurance,  and  for  some  time  did 
BO.  There  was  no  evidence  that  the  mortgagor 
had  paid  any  premiums  to  the  local  agents,  and 
the  president  of  the  company  testified  that  the 
insurance  was  dropped,  not  because  of  the  non- 
payment of  premiums,  but  because  by  a  pay- 
ment on  the  loan  the  premises  constituted  suf- 
ficient security  without  insurance.  The  mort- 
gagor was  never  notified  that  the  company 
would  no  longer  attend  to  the  insurance.  Held, 
that  the  mortgagor's  f  alio  re  to  pay  a  premium 
when  notified  by  a  local  agent  that  it  was  doe 
did  not  relieve  the  company  from  liability. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  (|  926-030;   Dec.  Dig.  |  362.*] 

6.  Tbial  (i  192*)— IiTSTBUoriOHB  — Absuiip- 

IION   OF  FAOIB. 

Where  it  appeared  that  the  president  of 
an  insurance  company,  also  named  as  the  trus- 
tee in  a  deed  of  trust  given  to  the  company,  in 
negotiating  the  loan,  insisted  that  the  insurance 
should  be  carried  in  his  company,  the  court  did 
not  err  in  treating  it  as'  undisputed  that  the 
company  selected  itself  to  carry  the  insurance. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ti  432-484;  Dec.  Dig.  |  192.*] 

6.  Afpeai.  and  Bbbob  (|  1066*)— Revixw— 

HABUT.BBB  BBB0»— iNBTBUOnOIfB. 

Where  it  was  claimed  that  an  insurance 
company  had  agreed  to  attend  to  keeping  the 
premises  Insured,  an  instruction  requiring  no- 
tice to,  or  knowledge  by,  "defendants"  that  it 
would  no  longer  attend  to  the  matter  in  order 
to  relieve  it  of  liability  was  not  prejodicial  to 
the  company,  although  It  required  notice  to,  or 
knowledge  by,  insured's  wife  as  well  as  insur- 
ed, where  there  was  no  contention  that  either 
one  had  notice  or  knowledge. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;   Dec.  Dig.  |  1066.*] 

7.  BVIDBNCB  (t  139*)— Aduibsibiijtt— Sim- 

I.AB  TbANSACTIONB. 

Where  defendant  gave  two  deeds  of  trust 
on  different  lots  to  plafntiCF,  an  insurance  com- 
pany, and  a  recovery  for  loss  by  fire  on  one  of 
the  lots  was  sought  on  the  theory  that  the  com- 
pany had  agreed  to  attend  to  the  insurance  on 
the  premises,  the  testimony  of  a  person  pur- 
chasing the  other  lot,  sobject  to  the  deed  of 
trust,  that  the  company  without  any  request 
from  him  issued  a  policy  and  sent  him  a  bill  for 
the  premium,  was  admissible  to  show  its  course 
of  dealing  with  respect  to  the  property  and  to 
show  how  it  construed  its  transaction  with  re- 
spect to  the  insurance  thereon. 

[Ed.   Note.— For  other  cases,  see  Bvidmce. 
Cent  Dig.  i  416;   Dec  Dig.  |  139.*] 

Appeal  from  District  Court  Dallas  Coun- 
ty; J.  C.  Roberts,  Judge.  . 
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Action  by  tbe  GommonwealUi  Fire  Insnr- 
ance  Company  against  H.  L.  Obencbaln  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

Coke,  Miller  &  Coke,  of  Dallas,  for  ap- 
pellant W.  P.  Ellison,  W.  H.  Clark,  Ed. 
Douglierty,  and  Cockrell,  Oray,  Thomas  & 
McBride^  all  of  Dallas,  for  appellees. 

MOURSUND,  J.  This  la  a  suit  by  appel- 
lant against  appellees  for  $1,500,  together 
with  Interest  and  attorneys'  fees,  balance 
due  on  note,  dated  April  1,  1904,  executed 
by  appellees  to  appellant,  and  to  foreclose 
Hen  on  a  part  of  block  625  in  the  dty  of 
Dallas,  existing  by  virtue  of  a  deed  of  trust 
executed  by  appellees  to  I.  Jalonlck,  as  trus- 
tee for  appellant,  to  secure  the  payment  of 
said  note.  Defendants  admitted  plaintiff's 
claim,  but  set  up  a  cross-action  alleging  that 
plaintiff  was  indebted  to  defendants  at  the 
time  of  the  filing  of  the  suit  in  the  sum  of 
$1,600  on  account  of  fire  loss ;  that  on  April 
1,  1904,  plaintiff  made  defendant  H.  L.  Oben- 
chain  a  loan  of  $7,500,  for  which  Obenchaln 
executed  two  notes,  one  for  $5,000,  secured 
by  deed  of  trust  on  a  lot  on  which  was  sit- 
uated a  one-story  brick  house,  and  the  other 
for  $2,500,  secured  by  deed  of  trust  upon 
the  premises  described  in  plaintiff's  i>etitlon, 
on  which  at  that  time  was  situated  a  two- 
story  frame  building;  that  the  debt  sued 
for  by  plaintiff  is  the  balance  due  on  said 
$2,500  note.  It  was  further  alleged  that,  at 
the  time  of  making  said  loan,  the  houses 
above  mentioned  were  insured  in  other  com> 
panies,  but  that  plaintiff  company,  through 
Its  president  and  the  trustee  in  said  deeds 
of  trust,  Isaac  Jalonlck,  required  defendants 
to  gire  the  insurance  upon  said  buildings  to 
plaintiff  company,  insisting  tliat  said  com- 
pany was  in  the  insurance  business  as  well 
as  in  the  loan  business,  and  that  it  must 
have  the  insurance,  and  that  the  loan  would 
not  be  consummated  unless  the  Insuntnce 
was  carried  by  plaintiff  company ;  that  plain- 
tiff then  and  there  agreed  with  defendants 
that  it  would  carry  the  insurance  on  said 
two  buildings  for  their  mutual  benefit  and 
Isaac  Jalonlck,  trustee,  as  his  interest  might 
appear;  that  plaintiff  company  prepared  the 
deeds  of  trust  given  to  secure  said  loan,  and 
the  one  covering  the  premises  described  in 
plaintiff's  petition  contained  the  following 
clause:  "That  we  will  keep  the  buildings  on 
said  premises,  or  that  may  hereafter  be 
erected  thereon,  insured  in  such  company  or 
companies  as  said  trustee  (I.  Jalonlck)  may 
select,  to  the  amount  of  $1,000,  with  loss, 
if  any,  payable  to  the  legal  holder  or  holders 
of  said  note  as  its  Interest  may  appear ;  that 
we  will  keep  all  fences,  buildings,  and  other 
improvements  thweon  In  good  repair  and 
will  do  no  act  by  which  the  value  of  said 
premises  may  be  impaired,  and  that  we  wiU 
on  demand  repay  the  legal  holder  or  holders 
of  said  note,  or  trustee,  all  sums  of  money 
they  may  advance  to  satisfy,  and  pay  taxes. 


assessments,  insurance  premiums,  and  charg- 
es of  whatever  nature  chargeable  against 
said  premises  or  against  said  note  or  this 
deed  of  trust,  with  10  per  cent,  interest  pet 
annum  from  date  of  advancement,  all  said 
advancements  to  be  a  lien  on  the  property 
hereby  conveyed  and  secured  by  this  deed  of 
trust"  It  was  further  alleged  that  the  oth- 
er deed  of  trust  contained  the  same  clause, 
except  that  it  provided  for  a  dittermt  amount 
of  insurance  to  be  carried;  that  the  matter 
of  insurance  was  thereby  taken  out  of  de- 
fendants' hands,  allowing  them  no  option  in 
the  matter,  and  providing  for  paying  Itself 
all  premiums  and  securing  itself  therein; 
that  said  trustee,  who  was,  and  ever  since 
has  been,  the  president  of  plaintiff  company, 
selected  said  company  to  carry  the  insur- 
ance risks,  and  did  insure  said  houses,  and 
led  defendants  to  believe,  and  they  did  be- 
lieve, that  said  houses  were  insured,  the 
brick  building  as  long  as  defendant  H.  L. 
Obenchaln  owned  same,  and  the  frame  build- 
ing on  September  17,  1909,  when  it  was  de- 
stroyed by  fire ;  that  by  reason  of  the  prem- 
ises, plaintiff  company  is  indebted  to  defend- 
ants on  its  policy  to  the  amount  of  $1,000. 
It  was  further  alleged  that  if  said  policy 
on  said  frame  building  had  lapsed,  as  claim- 
ed by  plaintiff,  then  that  plaintiff  undertook 
and  agreed  to  insure  the  same  and  keep  it 
insured  to  the  extent  of  $1,600,  and  to  pro- 
tect Itself  and  the  defendants  to  that  ex- 
tent, and  constituted  itself  the  agent  of  the 
defendants,  protecting  and  securing  itself  in 
the  payment  of  all  insurance  premiums,  and 
required  defendants  to  agree  to  same,  and 
that  the  policies  were  retained  by  plaintiff 
company;  tliat  defendants  were  left  no 
choice,  and  relied  upon  said  undertaking  on 
the  part  of  plaintiff  to  Insure  said  property 
from  year  to  year,  and,  if  it  was  not  insured, 
then  it  was  through  the  negligence,  wrong, 
and  breach  of  agreement  on  the  part  of 
plaintiff  company,  whereby  defendants  have 
suffered  damage  and  loss  to  the  amonnt  of 
$1,600:  that  said  acts  and  agreements  by 
plaintiiff  constituted  an  insurance  by  it  ot 
these  defendants  against  all  loss  by  fire  to 
tbe  extent  of  $1,600,  whether  any  fbrmal 
policy  was  Issued  or  not  Defendants  fur- 
ther alleged  they  had  paid  all  premiums  on 
notice  that  they  were  due ;  that,  as  plaintifl 
kept  tbe  policies,  defendants  had  no  record 
of  expiration  dates,  and  relied  wholly  on 
plaintiff  to  insure  the  property  as  it  bad 
agreed  to  do,  and  plaintiff  at  no  time  gave 
defendants  any  intimation  of  any  change  ot 
plans  or  policy. 

Plaintiff  filed  a  snpplemental  potion  con- 
taining demurrer,  general  denial,  and  plea 
that  on  April  1,  1004,  and  conttnaonaly  elnce 
said  date,  the  form  of  insorance  policy,  cna- 
tomarlly  in  use  by  plaintiff  and  other  com- 
panies, contained,  in  substance,  tbe  followtng 
provisAon:  "That  said  policy,  unless  otfaec^ 
wise  provided  by  an  agreement  Indotaed 
thereon  or  added  thereto,  shall  be  roiA,  \t 
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the  hazard  be  Increased  by  any  means  with- 
in the  control  or  knowledge  of  the  Insured, 
or  If  mechanics  be  employed  In  building,  al- 
tering or  repairing  the  Insured  premises  for 
more  than  15  days  at  any  one  time,  or  If 
the  interest  of  the  Insured  be  other  than  un- 
conditional and  sole  ownership,  or  If  any 
change  other  than  by  the  death  of  the  in- 
sured take  place  In  the  Interest,  title,  or 
possession  of  any  part  of  the  subject  of  In- 
surance, except  change  of  occupants  with- 
out increase  of  hazard,  whether  by  legal 
process,  or  by  judgment,  or  by  voluntary  act 
of  the  insured  or  otherwise,  or  if  the  build- 
ing mentioned  and  describe^  tn  said  policy, 
whether  Intended  for  occupancy  by  owner  or 
tenant,  be  or  become  vacant  and  unoccupied, 
and  so  remain  for  10  days."  It  was  further 
alleged  that  defendant  H.  L.  Obenchaln  ex- 
ecuted and  delivered  to  W.  H.  Fllppen,  as 
trustee  for  J.  B.  Adone,  a  deed  of  trust  on 
the  premises  described  In  plaintiff's  petition, 
dated  July  26,  1904;  that  about  October  1, 
1906,  he  executed  and  delivered  to  J.  T.  M- 
Uott  a  general  warranty  deed  to  the  lot  on 
which  said  two«tory  frame  house  was  sit- 
natedj  that  plalntUf  never  received  any 
notice  of  the  execution  of  either  of  these  two 
Instruments;  that  the  said  two-story  frame 
house  became  vacant  and  so  remained  for 
more  than  10  days  at  a  time  at  various  iwri- 
ods;  that  several  times  between  April  1, 
1904,  and  the  date  of  the  fire  mechanics  were 
employed  in  altering  and  repairing  said 
building  for  more  than  15  days  at  one  time; 
that  plaintiff  was  never  notified  of  said 
vacancies  or  alterations  or  repairs,  and  had 
no  knowledge  thereof,  and.  If  plaintiff  had 
issued  any  polldes  on  said  house,  same 
would  have  contained  the  provision  afore- 
said. Plaintiff  also  pleaded  the  statutes  of 
limitation  of  two  and  four  years.  Defend- 
ants filed  snpplemoital  answer  containing  de- 
murrer and  special  exceptions  to  the  supple- 
mental petition,  a  general  doilal,  a  spe- 
cial plea  setting  up  that  at  the  time  of  the 
fire,  and  fbr  more  than  two  years  prior 
thereto,  the  defendants  were  the  bona  fide 
owners  of  said  property,  and  that  same  was 
unincumbered  except  as  to  plaintiff's  lien. 

Upon  the  trial,  the  Jury  on  June  2,  1911, 
returned  a  verdict  against  plaintiff,  and  in 
favor  of  defendants  on  their  cross-action  for 
945,  with  Interest  tiiereon  from  September 
17,  1900,  to  date.  Judgment  was  entered 
September  13,  1911,  nunc  pro  tunc  as  of  June 
2,  1911,  that  plaintiff  take  nothing  by  Its 
snit,  and  that  defendants  recover  of  plain- 
tiff $45  with  Interest  from  date.  Plaintiff  ap- 
pealed. 

The  first  assignment  of  error  complains  of 
the  refusal  to  Instruct  a  verdict  for  plaintiff 
as  against  defendants'  cross-action.  The 
propositions,  briefly  summarized,  are  that  the 
evidence  was  Insufficient  (1)  because  it  falls 
to  show  it  was  plaintiff's  legal  duty  to  de- 
fendants, or  either  of  them,  to  have  insur- 


ance on  said  bnUdlng  at  the  time  of  the  fire 
to  the  extent  of  $1,600,  or  any  other  sum; 
(2)  because  by  conveyance  made  by  defend- 
ants to  Elliott  in  October,  1906,  the  policy 
then  on  the  proi)erty  was  vitiated,  and  plain- 
tiff was  under  no  obligation  to  renew  same 
upon  its  expiration  or  upon  the  reacqulsitlon 
of  title  by  Obenchaln  and  wife ;  (3)  because, 
when  defendants  reacquired  the  title,  plain- 
tiff was  under  no  obligation  fo'reissue  policy 
until  advised  by  defendants  of  such  reac- 
qulsitlon of  title  by  them,  with  a  request  for 
the  issuance  of  another  policy. 

[1]  The  execution  and  delivery  of  the  two 
deeds  of  trust  and  the  notes  described  In  de< 
fendants'  cross-action  Is  admitted.  The  deeds 
of  trust  contained  the  clause  copied  in  our 
statement  of  defendants'  cross-action.  The 
loans  were  made  on  April  4,  1904.  On  De- 
cember 26,  1905,  there  was  paid  on  the  $2,- 
600  note  the  sum  of  |1,000.  At  Che  time  of 
the  loan,  the  houses  on  the  two  pieces  of 
property  mentioned  in  said  deeds  of  trust 
were  Insured  In  other  companies  than  plain- 
tiff company.  On  January  4,  1905,  Ohas.  L. 
Dexter,  local  agent  for  plaintiff,  insured  the 
two-story  frame  building,  and  upon  the  ex- 
piration of  the  policy  on  January  4,  1906, 
D.  M.  Craddock,  the  successor  of  Dexter  as 
local  agent,  renewed  same  for  another  year; 
the  policy  being  written  In  the  name  of  the 
estate  of  A.  T.  Obenchaln.  Craddock  testi- 
fied the  premium  was  never  paid  to  him, 
and  the  insurance  was  dropped  at  the  ex- 
piration of  said  policy  on  January  4,  1907, 
and  no  subsequent  policy  issued.  That  he 
thought  he  gave  the  policy  to  plaintiff  com- 
pany, and,  according  to  his  recollection,  the 
same  contained  a  reservation  of  lAalntifrs 
Interest  as  the  same  might  appear.  He  did 
not  get  the  order  for  the  insurance  from  de- 
fendant H.  Xj.  Obenchaln  nor  deliver  policy 
to  him.  Defendant  H.  L.  Obenchaln  testi- 
fied that  he  was  the  owner  of  the  premises 
described  in  plalntifTs  petition,  and  that  the 
house  on  same  was  almost  entirely  destroyed 
by  fire  on  September  17,  1900;  the  damage 
amounting  to  over  $2,000.  He  then  testified : 
"At  the  time  I  executed  the  deed  of  trust, 
the  property  vras  Insured  in  one  of  Mr.  Addi- 
son's companies;  I  don't  know  the  name  of 
the  company,  never  did  know.  When  I  made 
this  loan  with  Mr.  Jalonlck,  we  had  a  conver- 
sation about  the  insurance,  and  then,  after 
it  was  consummated  under  his  instructions, 
I  Informed  Mr.  Addison  that  Mr.  Jalonlck 
had  charge  of  my  Insurance  tiiereafter,  and 
he  would  have  to  give  it  up  to  him.  The 
conversation  with  Mr.  JalonlcK  took  place 
after  the  loan  was  all  agreed  to.  He  says, 
'Mr.  Obenchaln,  we  are  In  the  Insurance  busi- 
ness as  well  as  in  the  loan  business,  and  we 
will  have  to  have  the  Insurance  on  that 
property,'  and  I  told  him  I  preferred  to  at- 
tend to  that  myself.  He  says,  "Don't  make 
any  difference;  the  loan  wouldn't  be  made 
unless  we  have  the  Insurance;    we  are  in 
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the  Insoranca  bnsliiess  as  well  as  the  loan 
business,'  and  I  had  arranged  to  use  this 
money  here  In  releasing  the  estate  from 
the  administration,  and  the  conrt  was  ready 
and  I  had  to  put  loans  on  It"  (This  evidence 
appears  to  have  been  limited  by  the  court 
to  be  admitted  only  for  the  purpose  of  show- 
ing the  facts  In  regard  to  the  selection  of  the 
company  In  which  the  insurance  should  be 
placed.)  Again  the  witness  testified:  "I 
agreed  that  Mr.  Jalonlck  should  notify  the 
other  company  that  he  was  to  take  the  in- 
sorance;  that  Is  all.  He  stated,  as  I  said, 
that  they  were  In  the  Insurance  business  as 
well  as  the  loan  business,  and  that  they 
would  have  to  have  the  insurance  on  that 
property.  He  selected  his  own  company;  I 
understood  him  to  select  He  said,  'We 
win  have  to  have  that  Insurance;'  that  is, 
the  Commonwealth  Insurance  Company. 
•  *  •»  Then:  "Mr.  Jalonlck  kept  the 
policies,  *  •  *  had  them  Issued  or  at- 
tended to  the  issuing  of  them,  and  kept  the 
custody  of  them.  I  tdid  him  in  this  conver- 
sation that  I  preferred  to  attend  to  my 
own  business,  but  he  told  me  that  they  had 
to  have  that  Insurance,  and  that  was  all 
there  was  to  It ;  I  never  had  anything  more 
to  say  about  it"  He  also  testified  to  having 
another  conversation  over  the  telephone  with 
I.  Jalonlck,  the  president  of  plalntUt  com- 
pany and  trustee  in  said  deeds  of  trust  after 
the  fire ;  a  portion  of  his  testimony  concern- 
ing said  conversation  being  as  follows:  "I 
'Bays,  'Well,  Mr.  Jalonlck,  you  remember  when 
you  made  me  the  loan  that  you  informed  me 
that  you  were  in  the  insurance  business  as 
well  as  in  the  loan  business,  and  that  you 
would  have  to  have  the  Insurance  on  that 
property?'  He  says,  'Yes,'  I  says,  'Well, 
Is  my  property  insured?'  He  says,  'Wliy, 
yes.'  I  says;  Well,  where  is  my  policy?' 
I  says,  'I  can't  find  it,'  or  something.  He 
says,  'Well,  I  will  find  it  for  you.'  I  says, 
'Well,  I  am  very  pleased  to  hear  that  Mr. 
Jalonlck.'  I  says,  'I  started  to  write  you.' 
He  then  asked  if  I  had  had  a  loss,  and  I 
told  him  'Yes';  that  I  moved  out  of  the 
house  on  the  Ist  day  of  September,  and  it 
burned  up  on  the  17th.  He  asked  how  long 
it  was  vacant  I  told  him  it  was  not  vacant 
a  minute;  tliat  I  moved  out  and  the  other 
people  moved  in.  He  asked  if  the  other 
people  had  any  insurance.  I  told  him  I 
didn't  know;  that  I  heard  they  did.  He 
asked  how  much.  I  told  him  I  understood 
$1,000,  and  he  says,  'All  right'  I  asked 
him  if  he  would  get  my  policy  for  me,  and 
he  replied  he  would."  That  next  day  Jalon- 
lck called  for  him  over  the  telephone  at  bis 
residence.  In  his  absence,  and,  upon  his  re- 
turn, being  informed  of  such  fact  be  rang 
np  Jalonlck  and  told  him  who  he  was. 

We  now  quote  from  Obenchaln's  testimony 
In  regard  to  this  conversation:  "He  said,  'Oh, 
yes,'  and  hesitated  and  hummed  and  hawed 
a  minute,  and  then  says,  'Why,  when  you 


were  speaking  to  me  the  other  day,  I  thought 
you  were  speaking  of  an  investment'  I  told 
him  I  didn't  know  what  he  meant  by  invest- 
ment; that  I  just  wanted  to  know  if  he  had 
my  insurance  as  he  had  agreed  to  carry,  and 
he  said  that  I)  was  not  insured.  I  asked  why 
not,  and  he  replied  that  they  weren't  attend- 
ing to  my  business  for  me.  I  told  him  tliat 
it  looked  like  he  undertook  to  attend  to  it 
when  he  made  me  take  it  away  from  my 
agents  and  turn  it  over  to  him,  and  he  re- 
plied that  I  wasn't  Insured,  and  they  werai't 
going  to  pay  a  dollar  of  it.  I  told  him  that 
It  looked  to  me  like  he  ought  to  settle  np  my 
Insurance,  and  finally  remarked  that  it 
wasn't  any  use  .for  us  arguing  a  lot  He 
said.  We  carried  your  insurance  np  until 
January,  1906,  and  at  that  time  you  made  a 
payment  of  $1,000  on  your  note,  and  we 
didn't  care  for  any  further  security  and  we 
Just  drom>ed  the  Insurance.'  I  told  him  I 
didn't  know  anything  about  that  and  he  said, 
'We  will  see  about  thaf  or  something  of  the 
kind,  and  then  I  told  him  my  wife  had  paid 
him  $1,000,  and  he  wouldn't  say  tb&p  he  had 
ever  taken  the  $1,000;  he  wouldn't  say  that 
he  liad  ever  said  anything  to  my  wife  about 
insurance  orf  anj^hlng  of  that  kind,  and  final- 
ly wound  up  and  told  me  that  he  didn't  owe 
me  a  dollar,  and  wasn't  going  to  pay  me  a 
dollar." 

It  appears  from  the  evidence  of  B.  R. 
Parks,  who  purchased  the  premises  conveyed 
in  the  deed  of  trust  securing  the  $5,000  note, 
that  the  brick  building  thereon  was  insured 
by  plaintiff  company  in  March;  1908,  when  he 
bought  it.  He  assumed  the  paym^it  of  said 
note,  and  aome  months  after  his  purchase 
received  a  notice  from  plaintiff  that  it  bad 
rewritten  his  .insurance,  and  inclosed  bill 
for  premium,  all  without  any  request  from 
him;  that  he  did  not  want  to  carry  insur- 
ance, because  he  wanted  to  tear  down  the 
building,  and,  after  receiving  the  second 
notice,  called  on  Mr.  Jalonlck  and  object- 
ed to  paying  premium.  The  witness  then 
testified  as  foUows:  'Mr.  Jalonlck  said  that 
under  this  loan,  the  contract  or  deed  of 
trust  provided  they  had  the  exclusive  right 
to  keep  this  property  insured;  that  I  had 
always  had  my  own  way  about  things,  and 
now  they  had  the  exclusive  right  and  I 
had  to  pay  the  price,  and  I  think,  If  I  re- 
member correctly,  I  had  the  policy  on  that 
property  canceled  and  tore  down  the  property 
and  rebuilt  and  paid  off  the  loan  in  October, 
1908,  some  tUne." 

I.  Jalonlck  testified,  in  part  as  follows: 
"I    will   tell    you    why    the    policy    lapsed. 

*  *  *  Dexter  wrote  it  and  Craddock  re- 
newed it  In  'December,  1905,  the  policy — 
that  is,  the  loan — was  paid  down  to  $1,500. 

•  ♦  ♦  The  policy  was  written  (I  think 
Craddock)  wrote  it)  hi  1906,  and  expired  1907. 
Well,  I  remember  that  policy  had  expired, 
the  loan  had  been  reduced  to  $1,500,  and  the 
real  estate  was  ample  security  for  $1,500; 
and  that  is  why  I  was  Indifferent  and  didn't 
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tblnk  It  was  ap  to  me  to  contlnae  the  policy 
on  it,  ask  for  that  additional  security,  in  ad- 
dition to  the  land.  The  company  was  pro- 
tected by  the  real  estate,  and  I  have  some- 
thing else  to  do  besides  write  up  renewals  of 
6,000  or  6,000  policies.  We  took  this  con- 
tract from  Harry  Obenchaln  empowering  me 
to  select  the  company  for  renewals  to  protect 
the  loan  as  long  as  the  loan  needed  protec- 
tion. •  •  •  It  was  up  to  Mr.  Obenchaln 
to  protect  his  Insnrance;  that  was  his  afTalr. 
I  represented  the  company;  I  didn't  rep- 
resent Mr.  Obenchaln." 

It  appeared  from  policy  register  of  Mr.  Ad- 
dison, deceased,  tliat  he  Issued  policy  for 
$1,600  on  the  two-story  frame  house  In  favor 
of  estate  of  A.  T.  Obenchaln  for  one  year, 
expiring  January  4,  1906,  with  mortgage 
clause  in  favor  of  Guarantee  Loan  k  Invest- 
ment Company,  and  on  May  30,  1904,  after 
the  deed  of  trust  to  plaintiff  In  April,  rider 
was  attached  showing  satisfaction  of  inter- 
est of  said  Loan  &  Investment  Company,  and 
showing  loss  payable  to  I.  Jalonick  as  his  In- 
terest might  appear.  The  evidence  shows 
that  Obenchaln  on  October  1,  1906,  executed 
to  J.  T.  BUlott  a  warranty  deed  conveying 
said  premises,  reciting  a  consideration  of  $8,- 
000,  of  wlilch  $6,500  was  cash,  and  the  re- 
mainder the  assumption  of  the  balance  of 
$1,500  due  plaintift  on  Its  note.  Jalonick  tes- 
tified h«r  did  not  know  of  said  iustrument  un- 
til after  the  fire.  Obenchaln  made  this  con- 
veyance to  Elliott  partly  for  the  purpose  of 
getting  money  to  pay  his  interest,  and  partly 
to  make  a  prospective  purchaser  more  eager 
to  buy  the  place.  Elliott  let  him  ttave  $260, 
which  he  paid  to  Jalonick.  Obenchaln  testi- 
fied that  he  considered  himself  the  owner  of 
the  proiterty  all  the  time.  Jalonick  testified 
the  blank  form  of  insurance  policy  introduc- 
ed in  evidence  was  the  form  customarily  used 
by  the  plaintifF  for  many  years.  This  form 
contains  the  clause  copied  by  us  in  stating 
the  allegations  of  plaintiff's  supplemental 
petition.  We  tblnk  the  evidence  was  suf- 
ficient to  go  to  the  jury,  and  that„  if  the  jury 
believed  the  testimony  of  defendant  H.  L. 
Obenchaln,  it  was  authorized  to  find  against 
appellant  on  the  ground  that,  through  its 
president,  it  undertook  and  agreed  to  attend 
to  defendants'  Insurance  matters,  and  did  at- 
tend to  same  in  such  manner  as  to  give  him 
the  right  to  believe  they  would  continue  to 
do  so. 

[2]  Nor  do  we  think  the  execution  of  the 
deed  to  Elliott,  which  appears  to  have  been 
Intended  as  a  mortgage,  will  excuse  appellant 
from  liability.  If  the  fire  had  occurred  dur- 
ing the  time  when  this  conveyance  was  in  ef- 
fect, it  might  be  a  serious  question,  but  the 
fire  occurred  in  September,  1909,  about  two 
years  after  the  reconveyance  by  Elliott 
Jalonick  testified  they  insured  the  house  only 
for  one  year  at  a  time;  that  it  was  cheaper 
to  insure  for  three  years,  as  it  would  only 
cost  two  premiums;  and  that  he  supposed  it 
was  not  insured  for  three  years  at  a  time 


"because  Mr.  Ot)enchain  didn't  want  it  tliat 
way— didn't  ask  for  it."  Assuming  that  any 
policies  issued  would  have  been  only  for  one 
year,  as  we  think,  from  the  testimony,  we 
have  a  right  to  do  had  appellant  issued  such 
policies  in  accordance  with  the  agreement 
with  Obenchaln,  the  one  in  force  on  Septem- 
l>er  17, 1909,  would  not  Iiave  been  subject  to 
any  objection  by  reason  of  the  condition  of 
the  title,  and  payment  thereof  could  not  have 
been  refused  because  of  some  act  invalidat- 
ing a  prior  policy,  even  though  the  existence 
of  such  prior  act  was  unlmown  to  appellant. 
Appellant  had  a  lien  on  the  premises  to  se- 
cure the  payment  to  it  of  all  premiums  paid 
by  it,  together  with  10  per  cent  interest, 
which  was  a  greater  rate  of  interest)  than  the 
loan  itself  bore,  and  could  have  recovered 
such  premiums  in  tills  suit  by  pleading  and 
proving  same. 

[3]  While  we  think  Obenchaln  was  charge- 
able with  notice  of  the  provisions  of  the  pol- 
icy, even  though  same  was  not  in  his  pos- 
session, yet  we  do  not  think  that  an  act  by 
4ilm  which  would  avoid  one  policy  should  be 
construed  to  avoid  all  subsequent  policies. 
For  the  reasons  indicated,  we  overrule  the 
first  assignment 

[4]  The  second  assignment  complains  of 
the  refusal  to  give  a  special  charge,  reading 
as  follows:  "If  you  believe  from  the  evi- 
dence that  defendant  H.  L.  Obenchaln  re- 
ceived notice  from  D.  M.  Craddock,  local 
agent  of  plaintiff,  that  a  premium  was  due 
on  the  policy  issued  by  said  Craddock  Janu- 
ary 4, 1906,  and  said  Obenchaln  failed  to  pay 
said  premium  to  plaintiff  or  said  agent  then 
you  will  return  a  verdict  for  plaintiff  on  de- 
fendants' cross-bill  or  counterclaim."  Appel- 
lee contends  the  evidence  falls  to  show  that 
notice  of  accrual  of  the  premium  was  receiv- 
ed by  Obenchaln,  and  for  that  reason  the 
charge  was  correctly  refused.  We  have  rend 
the  statement  of  facts  carefully,  and  conclude 
that  the  evidence  on  such  point  was  sufficient 
to  go  to  thd  jury.  Appellee  also  contends  the 
charge  was  correctly  refused  because  it  was 
immaterial  whether  such  premium  was  paid 
or  not;  that  Obenchaln,  under  the  facte  of 
this  case,  had  the  right  to  depend  upon  plain- 
tiff carrying  his  insurance  until  it  notified 
him  that  It  would  no  longer  do  so. 

It  Is  undisputed  that  Obenchaln  was  nev- 
er notified  that  plaintiff  would  decline  to 
write  further  Insurance  on  either  of  his  two 
properties,  or  that  it  had  declined  to  do  so, 
and  received  no  notice  prior  to  the  fire  that 
the  Insurance  had  been  dropped.  He  did 
nothing  with  respect  to  his  insurance  being 
changed  to  plaintiff  company  from  the  com- 
panies In  which  he  carried  it  at  the  time  of 
the  loan,  except  to  stete  to  Addison,  the 
agent  that  Jalonick  would  look  after  his 
insurance  in  the  future.  The  policies  were 
issued  by  plaintiff  company  evidently  by  in- 
structions from  Jalonick.  Jalonick  reinsur- 
ed on  the  date  of  ite  Issuance  the  policy  is- 
sued by  Craddock  on  January  4,  1906,  as 
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shown  by  certificate  attached  thereto.  Un 
the  next  day  a  change  was  indorsed  on  the 
policy  making  the  name  of  the  insured  read 
H.  L.  Obenchaln  Instead  of  estate  of  A.  T. 
Obenchaln.  This  indorsement  Is  not  signed 
by  Craddock,  nor  did  he  recollect  making 
same.  Craddock  had  no  dealings  with  Oben- 
chaln, and  sent  out  his  bills  on  the  first  of 
the  succeeding  month,  so  it  Is  evident  that 
Obenchaln  knew  nothing  of  this  mistake  un- 
til long  after  it  was  corrected ;  and,  as  Crad- 
dock knew  nothing  about  the  ownership  of 
the  property,  it  is  evident  that  some  one  in 
plaintiff's  home  office  bad  this  change  made, 
and  was  at  that  time  giving  the  matter  su- 
pervision. Neither  Dexter  nor  Craddock  tes- 
tified to  ever  having  received  any  premiums 
on  the  Obenchaln  policies.  Dexter  did  not 
know  who  paid  the  premium  on  the  policy 
issued  by  him  on  the  two-story  frame  build- 
ing, nor  did  he  testify  it  was  paid  to  him. 
JaloDlck  testified  that  Obenchaln  never  paid 
a  cent  on  any  premium  on  any  Insurance 
policy,  and  then  qualifies  by  adding  that  he. 
never  paid  any  to  the  company  direct;  that 
all  premiums  were  collected  through  local 
agenta  Edwards,  who  was  auditor,  cashier, 
and  chief  clerk,  testified  that  no  premiums 
were  paid  to  him  by  Obenchaln  on  said  prop- 
erty to  the  best  of  his  recollection.  Oben- 
chaln testified  positively  that  he  paid  to 
plaintiff's  home  otUce  all  premiums  of  which 
he  received  notice.  It  Is  admitted  that  the 
premium  was  paid  on  the  first  policy  Issued 
on  the  two-story  frame  building;  and,  while 
policies  were  Issued  on  the  brick  building  as 
late  as  1908,  no  one  of  plaintiff's  witnesses, 
who  were  its  officers  or  agents,  admitted  that 
Obenchaln  ever  paid  a  premium  thereon. 
The  $1,000  was  paid  on  the  $2,500  note  in 
December,  1905,  before  Craddock  Issued  the 
policy  on  January  4,  1900,  yet  said  policy 
was  i>ermitted  to  remain  in  force  untu  Jan- 
uary 4,  1907,  although  ho  necessity  existed 
for  doing  so  for  the  protection  of  plaintlit, 
as  shown  by  the  testimony  of  Jalonick,  In 
explaining  why  the  insurance  was  not  re- 
newed, and  although  bUl  was  sent  out  on 
the  first  of  the  following  month,  and,  ac- 
cording to  Craddock'B  testimony,  was  not 
paid  to  him.  If  Obenchaln's  testimony  Is 
true,  Jalonick,  8i)eaklng  for  plaintiff  comi- 
pany,  insisted  on  having  the  insurance  be- 
cause they  were  in  the  Insurance  business, 
and  that  Jalonick  himself  thought  they  had 
been  Insuring  the  property  all  along,  and  as- 
sured Obenchaln  over  the  telephone  after 
the  fire  that  the  policy  was  In  force.  It  ap- 
pears from  Obenchaln's  testimony  that  after 
the  fire  he  went  to  plaintiff's  home  office 
and  saw  Craddock,  and  no  one  could  or 
would  give  him  any  information  about  his 
insurance,  and  he  told  Jalonick,  when  the 
latter  returned  to  Dallas,  that  he  had  made 
such  inquiry  and  asked  him  whether  he  still 
had  Insurance,  and  then  Jalonick  assured 
him  the  policy  was  In  force.  It  also  appears 
that  Jalohicli,  again  speaking  for  plaintiff. 


insisted  upon  keeping  the  policy  upon  the 
brick  building  in  force  after  it  Iiad  beeo 
sold,  claiming  such  right  because  the  deed 
of  trust  gave  it,  and  the  same  was  still  in 
force ;  the  indebtedness  having  been  assumed 
by  the  purchaser. 

We  think  the  evidence  shows  such  a 
course  of  dealing  in  regard  to  this  matter  as 
to  make  plaintiff  liable  to  Obenchaln,  even 
if  the  latter  failed  to  pay  the  premium  on 
the  1906  policy,  and  that  plaintiff  could  only 
have  relieved  Itself  of  furthw  liability  by 
notifying  him  that  it  would  no  longer  un- 
dertake to  write  his  insurance.  Aside  from 
Jalonlck's  testimony  giving  his  reason  for 
dropping  the  insurance,  the  evidence  talis  to 
show  tliat  it  was  dropped  for  nonpayment  of 
premium.  His  testimony  makes  it  certain 
that  it  was  not  the  act  of  a  local  agent  re- 
fusing to  renew  because  of  such  nonpayment, 
but,  speaking  for  the  company  of  which  be 
was  head,  he  gives  an  entirely  different  rea- 
son, and  that  was  that,  after  the  payment  of 
the  $1,000,  they  were  secure  enough  without 
the  insurance,  and  were  not  looking  after 
Obenchata's  business.  After  such  payment, 
plaintiff  was  better  secured  than  ever  in 
the  repayment  to  it  of  premiums,  together 
with  10  per  cent,  interest,  and  had  nothing 
to  lose  by  keeping  same  paid,  especially  as 
the  loan  itself  only  bore  8  per  cent  interest 
Having  selected  itself  as  the  company  to 
carry  the  Insurance,  and  given  Obenchaln  to 
understand  and  believe  it  was  carrying  the 
same,  good  conscience  and  fair  dealing  de- 
manded that  he  be  notified  whenever  plain- 
tiff wished  to  give  up  its  benefits  and  be  re- 
lieved of  Its  liabilities  in  the  matter,  tfor 
the  reasons  given,  we  hold  it  was  not  oror 
to  refuse  said  special  charge,  and  the  as- 
signhient  is  overruled. 

[5]  The  third  assignment  complains  of  the 
charge  of  the  court  because  it  assumes  that 
plaintiff  selected  Itself  as  the  company  in 
which  Obenchaln  should  carry  his  insurance. 
Jalonick,  the  president  of  plaintiff  company, 
was  also  the  trustee  In  the  deed  of  trust. 
and,  in  negotiating  the  loan,  he  insisted  the 
insurance  should  be  carried  in  plaintiff  com- 
pany as  soon  as  the  then  existing  policy  ex> 
plred,  and  there  was  no  error  in  the  court 
treating  it  as  undisputed  that  plaintiff  com- 
pany selected  Itself  to  carry  the  insurance 
after  the  expiration  of  the  policy  then  out- 
standing on  the  properiT'. ' 

[6]  The  fourth  assignment  also  attacks 
the  charge.  The  first  proposition  Is  that 
the  charge  was  erroneous  because  it  uses 
the  word  "defendants"  instead  of  "defend- 
ant," thereby  including  Josephine  Obenchaln. 
The  charge  was  made  more  burdensome  in 
every  respect  upon  defendants  by  using  the 
plural,  except  where  it  speaks  of.  plaintiff 
notifying  defendants,  and  of  defendants  hav- 
ing notice  or  knowledge  that  plaintiff  had 
ceased  to  carry  the  insurance.  It  Is  true 
notice  to  H.  L.  Obenchaln  alone  would  have 
been  suScient,  and.  if  there  was  any  con- 
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tention  that  be  bad  notice  or  knowledge 
that  plaintiff  had  ceased  to  carry  the  tasur- 
ance,  this  charge  would  have  been  erroneous 
as  placing  the  burden  upon  plaintiff  ol 
showing  notice  to  both  or  knowledge'  by 
both.  Howevrar,  it  is  undisputed  that  no  no- 
tice was  given  Obenchaln,  and  no  contention 
is  made  by  plaintiff  that  either  of  the  de- 
fendants had  notice  or  knowledge,  so  we  con- 
sider this  error  in  the  charge  as  harmless. 
The  second  proposition  is  that  there  is  no 
evidence  that  plaintiff,  by  its  course  of  deal- 
ing, undertook  to  attend  to  the  insurance 
and  led  Obenchain  and  wife  to  believe  it 
would  continue  to  do  so.  We  think  the  evi- 
dence was  ample  to  support  the  submission 
of  tliis  issue.  The  third  pnqiKisltton  is  tliat 
the  charge  leaves  out  of  consideration  the 
duty  of  Obenchaln  to  pay  premiums.  We 
have  fully  discussed  this  matter  under  the 
third  assignment.  This  assignment  is  over- 
ruled. 

[7]  By  the  fifth  assignment  appellant  com- 
plains of  the  admission  of  the  evidence  of 
B.  B.  Parks,  which  is  stated  in  our  discus- 
sion of  the  first  assignment  of  error.  We 
think  this  evidence  was  clearly  admissible. 
It  showed  the  course  of  dealing  by  plaintiff 
with  respect  to  property  on  wUch  they  had 
liens,  with  insurance  clauses,  and  showed 
how  plaintiff  construed  its  transaction  with 
Obenchaln  with  respect  to  the  insurance  up- 
on bis  property. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


TEXAS  &  P.  ET.  CO.  et  al.  v.  GOOD. 

(Court  of  Civil  Appeals  of  Texas.    El  Pwto. 

Nov.  7,  1912.    On  Rehearing,  Dec. 

11,  1912.) 

1.  ReUOVAI.   of  CAVBES  (I  75*)— AlfOUNT  IR 
DiSPtJTB. 

Though  one  of  the  defendants  in  an  action 
against  connecting  carriers  for  injury  to  a  ship- 
ment of  cattle  is  a  federal  corporation,  there 
may  not  be  a  removal  to  the  federal  court,  no 

{'oint  liability  being  alleged,  but  the  acts  of  neg- 
Igence  of  each  defendant  being  separately  al- 
leged^  and  the  damage  claimed  of  such  cor- 
poration being  less  than  $2,000,  and  nothing 
In  the  petition  showing  the  damage  occurring 
on  its  fine  exceeded  such  amount,  and  that  a 
leas  amount  was  claimed  to  defeat  the  jurisdic- 
tioa  of  the  federal  court. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Caoses,  Cent  Dig.  {  132;  Dec.  Dig.  &  75.*] 

2.  Cabbikbb  (i  228*)— Injubt  to  Shifuent— 

NiOLIOENCE— EVIDENCX. 

Negligence  in  transportation  of  a  ship- 
ment of  cattle  injured  in  transit  cannot  be 
shown  by  evidence  of  another  shipment  about 
the  same  time  having  made  the  trip  safely;  it 
not  being  shown  the  two  shipments  were  made 
under  the  aame  conditions^ 
_[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  957-960;  Dec.  Dig.  t  228,*] 

&.  BviDXNCB   (I  627*)— Opinions. 

Men  of  experience  in  the  cattle  business, 
qnalified  to  know  the  effect  of  dipping  cattle  in 
anenic  solution,  may  give  their  opinion  as  to 


the  effect  of  such  dipping  of  cattle  after  being 
given  certain  feed. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig,  {{  2334.  2335;   Dec.  Dig.  ft  527.*] 

4.  Witnesses  (J  811*)— Impeachmint.' 

Testimony  that  persons  whose  depositions 
had  been  admitted  were  ne^oes  was  an  at- 
tempt at  impeachment  in  an  improper  way. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1072-1075;   Dec.  Dig.  i  811.*] 

5.  TaiAL  (I  260*)  — iNsisnonoNS— Bbpeti- 

TZON. 

Requested  charges  covered  by  th«  charges 
given  may  be  refused. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  II  661-659;   Dec  Dig.  {  260.*] 

6.  Trial  (J  194*)— Instbuctions— Weight  of 

BVIDBNCE. 

An  instruction  on  the  weight  of  evidence  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (S  413,  439-441,  446-464,  456-466;  Dec. 
I>ig.  (  194.*] 

7.  Tbiai.  (I  296*)— Erbonxoub  Instbuctions 
— Cube  bt  Otrkb  Inbtbuotion. 

The  giving  of  a  confusing  and  misleading 
charge  is  harmless;  numerous  special  charges 
clearly  and  directly  instructing  in  the  matter 
being  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.  il  706-713,  716,  716,  718;    Dea  Big.  | 

8.  TBIAL  (J  234*)- IhSTBUCTIONS— BUBDBN  OF 
PBOOF— CONTBIBUTOBT  NeOUOENCE. 

Instructions  that  defendants  have  the  bur- 
den of  proving  their  respective  plea«  of  con- 
tributory negligence  by  a  preponderance  of  evi- 
dence are  proper. 

pjd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  634-538,  566;   Dec.  Dig.  t  234.*] 

On  Rehearing. 

9.  Appeai,  and  Erbob  (S  1060*)— Habmi.e8S 

EBBOB— ADiaSBION  OF   £>VIDENCE. 

Error  In  admitting  evidence  is  harmless; 
other  evidence  to  substantially  the  same  effect 
having  been  admitted  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4153-4160,  4166;  Dec. 
Dig.  I  1050.*] 

10.  Appeai.  and  Ebbob  (I  1058*)— Habhussb 
E<BB0R— Exclusion  of  Evidence. 

Refusal  to  allow  a  witness  to  answer  a 
question  was  harmless;  he  having  elsewhere 
been  permitted  to  testify  to  substantially  the 
same  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4195,  4200-4206;  Dec. 
Dig.  i  1058.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty;  S.  J.  Isaacs,  Judge. 

Action  by  B.  C.  Good  against  the  Texas  & 
Pacific  Railway  Company  and  others.  Judg- 
ment for  plaintiff  against  two  of  defend- 
ants, and  they  appeal.  Reversed  and  re- 
manded. 

Douthit  ft  Smith,  of  Sweetwater,  W.  L. 
Hall,  of  Dallas,  John  B.  Howard,  of  Mid- 
land, R.  8.  Shapard,  of  Dallas,  and  Baker, 
Botts,  Parker  ft  Garwood,  of  Houston,  for 
appellants.  A.  S.  Hawkins,  of  Phcenlx,  Arlz.» 
and  W.  E.  Allen,  of  Midland,  for  appellee. 

HIOOINS,  J.  This  suit  was  brought  by 
the   appellee  against  the   Texas   ft   Pacific 
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Ballwaj  Company  and  tbe  Honston  Ac  Texas 
Central  Railroad  Company,  and  also  against 
the  Houston  East  ft  West  Texas  Railway 
Company,  to  recoTer  damages  to  848  head  of 
cattle  shipped  from  Humble,  Tex.,  to  Hous- 
ton, over  the  line  of  the  Houston  East  ft 
West  Texas  BaUway,  thence  to  Ft  Worth 
over  tbe  Houston  ft  Texas  Central  Railroad, 
and  thence  over  the  Texas  ft  Pacific  Railway 
to  Sweetwater,  Tex.,  where  they  were  on- 
loaded  and  held  for  several  days  for  the  pur- 
pose of  being  dipped.  In  accordance  with  the 
quarantine  regulations  of  the  state  and  fed- 
eral governments,  then  reloaded  and  shipped 
over  the  Texas  ft  Pacific  Bailway  to  Mona- 
bans,  Tex.  It  was  alleged  that,  by  reason  of 
'delays  in  transportation  and  rough  handling, 
VJ  head  died  between  Ft  Worth  and  Mona- 
hans,  69  head  after  arrival  at  Monahans, 
and  the  rest  upon  arrival  were  badly  crip- 
pled and  in  bad  condition,  and  that  the  Tex- 
as ft  Pacific  Railway  Company  had  damaged 
the  cattle  in  the  sum  of  $1,900,  and  the  Hous- 
ton ft  Texas  Central  Railroad  Company  and 
the  Houston  East  ft  West  Texas  Railway 
Company  in  tbe  sum  of  $5,945.  Cpon  trial 
verdict  and  Judgment  were  rendered  in  favor 
of  appellee  against  the  Texas  ft  Pacific  Rail- 
way Company  in  the  sum  of  $1,000,  and 
against  tbe  Houston  ft  Texas  Central  Rail- 
road Company  In  the  sum  of  $2,000,  and  in 
favor  of  tbe  Houston  East  ft  West  Texas 
Railway  Company. 

[1]  The  defendant  Texas  ft  Pacific  Bailway 
Company  being  a  federal  corporation,  tbe 
defendants  filed  petition  and  bond  praying 
for  the  removal  of  the  cause  to  the  Circuit 
Court  of  tbe  United  States  for  the  Northern 
District  of  Texas,  which  petition  was  by  tbe 
court  refused,  and  to  such  action  error  is 
here  assigned.  Tbe  correctness  of  the  court's 
action  in  this  matter  must  be  tested  by  a  con- 
sideration of  tbe  effect  of  tbe  allegations  in 
the  plaintiff's  petition.  It  Is  well  settled  that 
'^e  matter  in  dispute,"  which  in  cases  of 
this  kind  is  tbe  controlling  factor  in  deter- 
mining tbe  right  to  a  removal  to  the  federal 
court,  is  the  amount  of  damages  claimed  In 
plaintiff's  petition.  Tbe  aggregate  amount 
of  damages  alleged  in  this  case  is  far  in  ex- 
cess of  this  sum,  but  there  is  no  joint  lia- 
bility alleged  on  part  of  tbe  Texas  ft  Pacific 
Bailway  Company  with  Its  codefendants,  nor 
Is  there  any  prayer  for  joint  recovery  against 
such  defendant  with  tbe  others.  Tbe  acts 
of  negligence  on  tbe  part  of  each  company 
were  distinctly  and  separately  alleged,  and 
tbe  damage  alleged  to  have  been  infiicted  by 
tbe  first  two  carriers  was  alleged  and  claim- 
ed jointly,  and  tbe  damage  infiicted  by  tbe 
Texas  ft  Pacific  Bailway  is  separately  al- 
leged and  claimed.  After  having  alleged  tbe 
manner  in  which  the  injuries  were  sustained, 
the  petition  concludes  as  follows:  "Where- 
fore, by  reason  of  tbe  premises,  plaintiff 
says  be  has  been  damaged  as  follows:  By 
tbe  defendant  Texas  ft  Pacific  Bailway  Com- 


pany In  the  sum  of  11,000,  and  he  waives  all 
other  and  further  damages  against  said  Tex- 
as ft  Pacific  Bailway  Company,  and  by  the 
defendants  the  Houston  Ebst  ft  West  Texas 
BaUway  Company  and  the  Honston  ft  Texas 
Coitral  Ballroad  Company  in  tbe  sum  of 
$5,945.  Wherefore,  plaintiff  prays  for  cita- 
tion to  each  of  the  defendants,  and  that  on 
trial  hereof  he  have  judgmoit  against  tbe 
defendant  the  Texas  ft  Pacific  Bailway  Com- 
pany for  the  sum  of  $1,990  and  against  the 
Houston  East  ft  West  Texas  Bailway  Com- 
pany and  the  Honston  ft  Texas  Central  Ball- 
road  Company  for  tbe  sum  of  $5,945  and  6 
per  cent  interest  from  September  25,  1910, 
and  costs  of  suit  and  relief  general  and  spe- 
cial, In  no  event  the  recovery  against  the 
Texas  ft  Pacific  Bailway  Company  to  be  more 
tban  $1,990."  It  is  clearly  apparent  that  ' 
tbe  amount  claimed  against  the  Texas  ft  Pa- 
cific BaUway  Company  does  not  exceed  $2,000, 
and  no  judgment  could  have  been  rendered 
against  it  for  more  tban  that  sum;  and  the 
court  therefore  did  not  err  in  overruling  the 
petition  for  removal.  Bailway  Co.  ▼.  Cosh- 
ny,  64  S.  W.  795;  Railway  Co.  ▼.  Disliman, 
38  Tex.  Civ.  App.  2T7,  85  S.  W.  319. 

In  the  petition  of  appellant  for  removal  it 
was  alleged  "that  the  plaintiff  for  tbe  sole 
purpose  of  defeating  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States  for  tbe 
Northern  District  of  Texas  over  this  cause, 
and  in  fraud  of  tbe  jurisdiction  of  said  court 
attempts  to  waive  all  damages  against  tbe 
Texas  &  Pacific  Railway  Company  over  the 
sum  of  $1,990  as  appears  from  plaintlfrs  pe- 
tition which  is  referred  to  for  a  more  par- 
ticular statemrait  of  the  cause  of  action," 
and  it  is  here  contended  that  the  real  amount 
in  controversy  against  the  Texas  ft  Pacific 
Railway  exceeds  the  sum  of  $2,000,  and  that 
the  effect  of  the  allegations  of  tbe  plaintllTs 
petition  is  an  attempt  to  waive  a  portion  of 
the  damage  infiicted  by  the  Texas  ft  Pacific 
so  as  to  fraudulently  defeat  the  jurisdiction 
of  tbe  Circuit  Court  of  tbe  United  States. 
But  we  do  not  so  construe  the  petition.    It 
is  true  that  practically  all  of  the  cattle  which 
died  did  so  after  reaching  tbe  line  of  the 
Texas  ft  Pacific  Railway  Company,  and.  if 
this   were  the  determining  question  as   to 
where  liability  rested,  it  might  be  that  this 
contention  would  be  well  taken.    Bnt  it  does 
not  necessarily  follow  that  because  tbey  died 
after  reaching  the  Texas  ft  Pacific,  all  of 
their  injuries  were  there  sustained,  and  it  is 
tbe  contention  of  appellee  that  the  manner 
in  which  they  were  handled  by  the  first  two 
carriers  contributed  to  their  death  upon  the 
line  of  tbe  Texas  ft  Pacific;    and  there  is 
nothing  in  the  petition  upon  its  face  to  show 
that  the  damage  occurring  upon  the  line  of 
tbe  Texas  ft  Pacific  exceeded  the  sam    of 
$2,000. 

By  its  second  assignment  appellant  com- 
plains of  the  refusal  of  the  court  to  strike 
out  the  testimony  of  the  plaintiff  Good  rela- 
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tire  to  tbe  market  valne  of  the  cattle  in  con- 
troversy at  Monahans,  because  it  developed 
upon  croes-ezamlnatloD  that  his  knowledge 
was  not  such  as  to  authorize  him  to  testify 
to  such  market  value.  Justice  McKENZIE  is 
of  the  opinion  this  position  is  well  taken,  and 
that  the  assignment  should  be  sustained.  The 
writer  also  has  grave  doubts  as  to  the 
competency  of  Good  to  testify  to  market  val- 
ues, but  is  not  prepared  to  hold  that  he  was 
not  so  qualifled. 

[2]  At  about  the  same  time  appellee  ship- 
ped the  cattle  in  controversy  in  this  suit,  it 
appears  he  also  shipped  from  Navasota,  Tex., 
on  the  line  of  the  Houston  &  Texas  Central 
Railway  Company  to  Ft.  Worth,  and  thence 
to  Sweetwater  and  Monahans  over  the  Texas 
&  Pacific  Railway,  another  herd  of  cattle 
of  the  same  kind  and  grade  as  those  in- 
volved here.  Navasota  ia  about  80  miles 
north  of  Humble,  Tex.,  and  upon  trial  plain- 
tiff Good  was  asked  in  what  condition  the 
Navasota  cattle  reached  Sweetwater  as  com- 
pared with  the  condition  of  the  Humble  cat- 
tle, and  he  testified  they  arrived  at  Sweet- 
water in  fairly  good  condition  and  in  good 
shape.  To  this  question  and  the  answer  of 
the  witness  defendants  objected  for  imma- 
teriality and  irrelevancy,  and  because  it  was 
an  isolated  instance  of  comparison  and  not 
admissible,  in  absence  of  a  showing  that  the 
Navasota  shipment  moved  under  identically 
the  same  conditions.  The  bill  of  exception 
dlscloBes  that  appellee's  counsel  at  the  time 
stated  that  be  offered  the  testimony  for  the 
purpose  of  comparison  to  show  the  relative 
condition  of  the  cattle  when  they  reached 
Sweetwater,  and  that  he  would  follow  it  up 
by  showing  the  relative  condition  when  they 
reached  Monahans.  Counsel  in  their  brief 
concede  that  negligence  in  transportation 
ordinarily  cannot  be  established  by  compari- 
son, and  the  fact  that  one  stiipment  of  cattle 
made  the  trip  safely  while  another  shipment 
arrived  in  an  injured  condition  would  not  be 
a  circumstance  showing  negligence.  They 
seek  to  avoid  this  principle,  however,  by  the 
contention  that  the  testimony  was  admissible 
for  the  pnriKMe  of  showing  that  the  condi- 
tion In  which  the  cattle  arrived  at  Monahans 
was  due  to  the  manner  in  which  they  were 
handled,  rather  than  to  the  dipping  process 
which  tJiey  underwent  at  Sweetwater;  the 
contention  of  the  appellants  being  that  this 
dipping  process  and  the  fftct  that  they  were 
held  in  Sweetwater  without  sufficient  food 
was  responsible  for  their  condition,  rather 
than  any  Improper  handling  In  transporta- 
tion. The  testimony,  we  think,  was  inadmis- 
sible, and  is  not  cured  by  any  special  instruc- 
tion in  regard  to  the  Navasota  shipment,  as 
contended  by  appellee.  It  is  not  contended 
that  the  Navasota  and  Humble  shipments 
were  shown  to  have  been  under  the  same  con- 
ditions 80  as  to  render  a  comparison  of  tbe 
condition  of  the  respective  shipments  upon 
arrival  admissible^  and  we  cannot  see  how  a 


showing  that  the  Navasota  shipment  arrived 
In  good  condition  at  Sweetwater  would  have 
any  bearing  upon  the  question  or  throw  any 
light  on  the  question  of  whether  it  was  the 
dipping  process  or  methods  of  handling  which 
injured  the  Humble  shipment.  It  was  shown 
that  the  Navasota  shipment  was  likewise  dip- 
ped at  the  same  time  and  went  to  Monahans, 
and  they  did  not  die  in  the  manner  in  which 
the  other  shipment  died,  but  the  authorities 
hold  that  negligence  in  transportation  can- 
not be  shown  in  this  way.  Railway  Co.  v. 
Galloway,  140  S.  W.  369;  Railway  Co.  v.  Wil- 
son, 50  S.  W.  156;  Railway  Go.  T.  Smith,  84 
Tex.  348,  19  S.  W.  509;  Railway  Co.  v.  Boy- 
kin,  99  Tex.  259,  89  S.  W.  639;  Railway  Co. 
V.  Harlan,  62  S.  W.  971. 

The  fourth,  fifth  and  sixth  assignments, 
which  complain  of  the'  exclusion  of  certain 
testimony,  we  think  are  without  merit,  and 
are  overruled  without  comment. 

[S]  The  seventh  and  eight  assignments  are 
sustained.  Defendants  offered  to  prove  by 
the  witnesses  T.  L.  Hughes  and  Ben  Van 
Tuyl  that  In  their  opinion  It  would  have  had 
a  bad  effect  upon  cattle,  and  was  calculated 
to  produce  death,  to  hold  the  same  on  pastur> 
age  without  feed  for  seven  or  eight  days,  and 
then  dipping  the  same  in  arsenic  dip  after  a 
feed  on  maize  and  Kaffir  com;  the  objection 
urged  lieing  that  it  was  not  a  matter  calling 
for  expert  opinion,  and  that  the  witnesses 
were  not  qualified.  We  think  that  it  was  a 
matter  peculiarly  calling  for  the  testimony  of 
men  experienced  in  the  cattle  business  and 
who  knew  the  effect  upon  cattle  of  dipping 
in  arsenic  solution,  and  tmth  of  the  witnesses 
were  shown  to  have  been  qualified  to  know 
what  such  effect  would  be. 

The  testimony  of  tbe  witness  Bryant,  the 
exclusion  of  which  is  made  the  ba^  of  the 
ninth  assignment,  was  properly  rejected,  be- 
cause he  was  not  shown  to  have  been  quali- 
fled to  testify  to  the  matter  Inquired  about 

[4]  It  appears  that  upon  the  trial  of  the 
cause  appellants  offered  ta  evidence  the  dep- 
ositions of  Mose  Gamble  and  Jack  Jones,  who 
testified  that  they  helped  to  gather  these  cat- 
tle at  Humble,  and  as  to  the  condition  of  the 
cattle  at  that  point  at  the  time  of  shipment, 
to  the  effect  that  the  cattle  had  stampeded 
Just  before  shipping,  and  that  same  were  thin 
and  In  a  bad  condition  and  tired  from  their 
drive  and  stampede;  thereupon,  in  rebuttal, 
plaintiff  Good  was  placed  upon  the  stand  by 
his  counsel,  and  asked  who  were  the  witness- 
es Gamble  and  Jones,  to  which  he  replied 
they  were  negroes.  The  testimony  was  ad- 
mitted over  the  objection  of  defendants  that 
same  was  immaterial,  irrelevant,  prejudicial, 
and  an  attempt  to  impeach  the  credibility  of 
the  witnesses  in  a  manner  not  permitted  by 
law.  We  think  this  testimony  also  was  in- 
admissible. We  do  not  deem  It  such  an  er- 
ror as  would  require  the  reversal  of  the 
cause,  but,  in  view  of  a  retrial  of  the  cause, 
w«  deem  It  proper  to  say  that  tbe  testimony 
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should  be  ezrlnded;  tbe  objections  urged  be- 
ing well  taken. 

[5]  The  eleventh  assignment,  complaining 
of  the  charge  of  the  court  upon  proximate 
cause,  is  overruled,  as  well  as  the  twelfth 
assignment,  which  complains  of  refusal  of 
the  court  to  give  a  special  charge  upon  proxi- 
mate cause.  This  special  charge  was  fully 
covered  by  the  general  and  special  charges 
given  by  the  court  at  the  request  of  the  ap- 
pellants, and  the  refusal  of  this  one  was  not 
error. 

The  obJectioB  urged  to  the  sixth  para- 
graph of  the  court's  charge  was  not  well  tak- 
en, and  the  thirteenth  assignment  is  over- 
ruled. 

[6]  Special  charge  No.  12  requested  by  de- 
fendants was  ui)on  the  weight  of  the  evi- 
dence, and  was  properly  rOtused.  Special 
charge  No.  S24  was  covered  by  the  main 
charge,  and  was  properly  refused.  The  same 
Is  true  of  the  special  charge  No.  6. 

[7]  The  tenth  paragraph  of  the  court's 
charge  reads  as  follows:  "If  you  find  from 
the  evidence  that  said  cattle  or  any  of  them 
were  injured  by  the  negligence  of  the  de- 
fendants, and  If  you  further  find  that  said 
cattle,  or  any  of  them,  were  injured  by  rea- 
son of  their  inherent  weakness  or  by  plain- 
tiff's failure  to  provide  sufficient  food  or 
pasturage  for  same  at  Sweetwater,  Tex.,  or 
by  said  cattle  being  dipped  by  plaintiff  and 
having  loaded  said  cattle  too  soon  after  said 
dipping  process,  then  yon  will  find  for  the 
plaintiff  against  the  defendants  guilty  of 
such  negligence  for  whatever  damage  plain- 
tiff sustained  as  the  proximate  cause  of  the 
negligence.  If  any,  of  said  defendant  or  de- 
fendants." We  think  this  paragraph  of  the 
charge  confusing  and  misleading,  but  do  not 
regard  the  same  reversible  error,  In  view  of 
the  numerous  special  charges  given  at  the 
request  of  the  defendants  directly  instruct- 
ing the  Jury  not  to  allow  plaintiff  any  dam- 
age by  reason  of  the  inherent  weakness  of 
the  cattle  or  by  plalntifiF's  failure  to  provide 
sufficient  food  and  pasturage  at  Sweetwater, 
or  by  them  being  dipped  or  driven  and  load- 
ed too  soon  after  the  dipping  process. 

[I]  The  court  did  not  err  In  instructing  the 
Jury  that  the  burden  of  proof  was  upon  the 
defendants  to  prove  their  respective  pleas 
of  contributory  negligence  by  a  preponder- 
ance of  the  evidence,  and  the  eighteenth  as- 
signment Is  therefore  overruled. 

Si)eclal  charge  No.  13  was  properly  refus- 
ed, because  the  Issues  here  presented  were 
fully  covered  by  the  main  charge  of  the 
court  and  other  special  charges  given  at  the 
request  of  the  defendants.  Same  is  true  of 
special  charges  No.  14  and  No.  17. 

There  was  no  error  upon  the  part  of  the 
court  is  giving  special  charge  No.  2  requested 
by  plaintiff,  and  complained  of  in  twenty-sec- 
ond assignment 

Those  assignments  which  complain  of  the 


insufficiency  of  the  testimony  to  support  the 
verdict  and  Judgment  are  all  overruled. 

This  cause  was  submitted  prior  to  the  re- 
tirement of  Chief  Justice  PETICOLAS  from 
the  bench.  The  decision,  however,  was  hand- 
ed down  after  his  retirement,  and  after  Chief 
Justice  HARPEXt  had  taken  his  place,  but 
Judge  HARPER  did  not  participate  In  the 
decision,  and  the  decision  rendered  is  by  the 
majority  of  the  court  only,  composed  of  Jus- 
tices Mckenzie  and  higoins. 

Reversed  and  remanded  as  to  the  Texas 
ft  Pacific  Railway  Company  and  the  Houston 
ft  Texas  Central  Railroad  Company.  As  to 
the  Houston  East  &  West  Texas  Ralliray 
Company,  the  Judgment  is  afllrmed. 

HARPER,  a  J.,  not  sitting. 

On  Rehearing. 

HIGOINS,  J.  [I]  In  his  motion  for  re- 
hearing appellee  has  pointed  out  testimony 
of  the  witness  Good  with  reference  to  the 
condition  of  the  Navasota  cattle  upon  their 
arrival  at  Sweetwater,  which  was  admitted 
without  objection  upon  the  part  of  the  ap- 
pellants, and,  in  substance^  ia  the  same  as 
that  complained  of  In  their  third  assignment 
of  error.  In  the  original  opinion  It  was 
held  error  to  admit  testimony  shovrlng  the 
relative  condition  of  the  Navasota  cattle 
when  they  reached  Sweetwater  as  compared 
with  the  condition  of  the  Humble  cattle, 
but,  Inasmuch  as  other  testimony  to  substan- 
tially the  same  effect  appears  to  have  been 
admitted  without  objection,  the  error  was 
therefore  harmless,  and  the  assignment  should 
have  been  overruled.  Railway  Go.  v.  Harlan, 
62  S.  W.  071;  Railway  Co.  v.  Kennedy,  61 
Tex.  Civ.  App.  466,  112  &  W.  339.  Appellee 
in  his  brief  filed  In  the  cause  did  not  call  oar 
attention  to  this  additional  testimony,  and 
It  was  therefore  not  discovered  by  us.  As 
to  the  testimony  of  the  witness  Van  Tnyl, 
our  attention  is  also  called  to  the  fact  that 
be  was  permitted  elsewhere  to  testify  to 
substantially  the  same  facts  which  he  would 
have  testified  to  had  he  been  iiermltted  to 
answer  the  question  referred  to  In  the  bill 
of  exception  upon  which  the  eighth  assign- 
ment la  predicated,  and  this  assignment 
should  also  have  been  overruled.  Williajn- 
Bon  V.  Railway  Co.,  122  S.  W.  897;  Lodge  v. 
Rampy,  45  S.  W.  422.  This  matter  was 
called  to  our  attention  by  appellee  In  bis 
brief,  and  shonld  have  been  noted  by  ns. 

[10]  As  to  the  testimony  of  the  witness 
Hughes,  the  exclusion  of  which  was  made 
the  basis  of  the  seventh  assignment.  It  Is  al- 
so contended  that  he  was  thereafter  i>ermlt- 
ted  to  testify  to  the  same  effect  substantially 
as  he  would  have  testified  in  answer  to  tlia 
question  referred  to  in  the  bill  of  exception. 
However,  we  do  not  concur  in  th^r  contoa- 
tion  that  he  tisewhere  testified  to  substan- 
tlally  the  same  facts  that  he  would  ha.T« 


Digitized  by 


Google 


Itag 


DAiMwooD  V.  dbiscoi;l 


621 


teetlfied  to  had  he  been  permitted  to  answer 
the  question  shown  by  the  bill,  and  we  there- 
fore adhere  to  the  view  that  the  seventh 
assignment  was  properly  sustained,  and  there- 
fore OTerrole  the  motion  for  -rehearing. 


DAIMWOOD  T.  DRISCOLL  et  aL 

(Court  of  CiTlI  Appeals  of  Texas.     San  Anto- 
nio.    Oct.  23,  1912.     On  Motion  for 
Rehearing,  Dec.  11,  1012.) 

1.  EXKCIITOBB  AND  Administratobs  (J  383*) 
—JuBisDicTioN— Sales  of  Land— Coixat- 
ERAi.  Attack. 

Though,  in  order  to  sell  lands  to  pay  debts, 
there  must  be  a  citation  as  directed  by  Rev. 
Rt  1896,  art  2123,  on  collateral  attack  it  will  hp 
presumed  that  due  service  had  been  obtained. 
[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1554;  Dec. 
Dig.  {  383.*] 

2.  EZBOUTOBS  AND  ADiaHIBTRAIOBS  ({  383*) 
— APPUCATION  TO  SBU.  LiANOB— GOIXATsaAL 

Attack. 

An  application  by  an  executor,  in  form  one 
to  sell  lands  to  pay  debts,  which  alleged  that 
there  were  no  debts  against  the  estate,  except 
that  due  the  executor,  that  the  estate  was  not 
capable  of  partition  among  the  heirs  in  a  man- 
ner just  and  profitable  to  them,  or  any  of 
them,  and  that  in  order  to  partition  said  es- 
tate with  any  degree  of  accuracy,  a  sale  was 
necessary,  la  not  one  for  partition,  but  one  for 
the  payment  of  debts;  and,  although  it  does 
not  comply  with  Rev.  St  1895,  art  2123,  pro- 
viding essentials  for  socb  application,  it  is  not 
void,  and  cannot  be  attacked  collaterally. 

[Eld.  Note. — For  other  caees,  see  Executors 
and  Administrators,  Cent  Dig.  |  1554;  Dec. 
Dig.  I  888.*] 

3.  ExEOtlTOBS  AND  Adkinisiraiobs  (I  383*) 
— SaUSB  of  liAND— NVTlCB. 

A  sale  of  land  by  an  executor  by  order  of 

eonrt,  withont  notice,  is  not  void,  but  voidable. 

[Ed.  Note.— For  other  caees,  see  Executors 

and  Administrators,  Cent  Dig.  {  1554;    Dec. 

Dig.  I  383.*] 

4.  EXKODTOBS  AND  Administbaiobs  (|  888*) 
— SaLM  of  liAND— NOTICB. 

Where  the  court,  acting  on  an  application 
by  an  executor,  made  an  order  of  sale  and  con- 
firmed it  a  pordtaser  could  assume  that  the 
order  was  properly  made  upon  notice  and  facts 
that  authorized  it 

[Ed.  Note.— For  other  ca«es,  see  Executors 
and  Administrators,  Cent  Dig.  gS  1573-1582; 
Dec.  Dig.  I  888.*] 

6.  Infants  (|  29*) — Sales  of  Land  bt  E^- 

XCUTOB. 

Where  an  infant  solemnly  ratified  the  sale 
«f  land  of  an  executor  after  reaching  maturity, 
be  cannot  set  it  aside  for  irregularities  after 
the  land  had  greatly  Increased  in  value. 

rE<d.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  it  37-40;    Dec.  Dig.  {  29.*] 

«.  Infants  (S  30*)— Contbaots— Affibmanob 

— Contracts. 

An  infant,  who  did  not  attempt  to  disaffirm 
*  sale  until  three  years  after  his  majority,  will 
be  held  to  have  affirmed  it 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  H  41-49,  54,  66;   Dec.  Dig.  |  30.*] 

On  Motion  for  Rehearing. 

7.  BZBOXJTOBS  AND  Administbatobs  (t  388*) 
— Sales  of  Land— Fobu  of  Application. 

^Rie  failure  to  show  the  expenses  and  claims 
«f  the  executor,  in  an  application  for  sale  of 


land,  as  required  by  Rev.  St.  1895,  art  2128.  ren- 
dered the  sale  only  voidable,  even  though  there 
were  no  debts  due  to  any  one;  and  it  could  not 
be  collaterally  attacked. 

[Ed.  Note.— For  other  casies,  see  Executors 
and  Administrators,  Cent  Dig.  |  1554;  Dec. 
Dig.  S  383.*] 

8.  EXECUTOBS  AND  Aduinibtbatobs  (S  383*) 
—Sales  of  Land — Collatebal  Attack. 
Where  the  application  to  sell  lands  show- 
ed that  debts  were  due  the  executor,  it  will  be 
presumed,  on  collateral  attack,  that  the  law  in 
regard  to  claims  of  an  executor  was  fully  com- 
plied with. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig,  i  1564;  Dec 
Dig.  §  383.*] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

Actioa  by  W.  H.  Daimwood  against  B. 
Drlscoll  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afllrmed. 

Charles  Turner,  of  Corpus  Cbristl,  and  L. 
C.  McBride,  of  Dallas,  for  appellant  6.  R. 
Scott  and  Booue  &  Pope,  all  of  Corpus  Chris- 
ti,  and  Dougherty  &  Dougherty,  of  Beeville, 
for  appellees. 

.  FLT,  J.  This  is  on  actioa  of  trespass  to 
try  title  to  three-fifths  of  1,328.89  acres  of 
laud  in  Nueces  county  out  of  the  Puentid- 
tas  grant,  instituted  by  appellant  against  R. 
Drlscoll,  Samuel  Althaus,  and  Jim  Jacob- 
son.  Appellee  Drlscoll  pleaded  not  guilty, 
and  three,  five,  and  ten  years'  limitation, 
and  further  pleaded  his  title  to  the  land 
through  a  sale  made  by  the  executor  of  the 
estate  of  Mrs.  Ursula  Daimwood  under  au- 
thority of  an  order  of  the  probate  court  of 
Nueces  county,  and  that  each  of  the  heirs 
of  Mrs.  Ursula  Daimwood,  among  the  num- 
ber appellant  and  Ida  Magnenat  and  Amelia 
Augusta  Daimwood,  whose  Interest  in  the 
estate  appellant  claimed,  received  his  or  her 
proiKirtion  of  the  money  received  from  the 
sale  of  the  land,  and  each,  in  all  things, 
fully  ratified  said  sale.  Ttie  suit  was  dis- 
missed as  to  Althaus  and  Jacobson  by  ap- 
pellant, and  the  cause  was  tried  by  the  court 
and  Judgment  rendered  in  favor  of  appellee. 

On  May  14,  1895,  Mrs.  Ursula  Daimwood 
died  in  Corpus  Chrlstl,  Nueces  county,  leav- 
ing a  will  in  which  she  bequeathed  the  land 
in  controversy,  which  she  owned  in  fee  sim- 
ple^ to  her  five  children,  Leila  Belle  Daim- 
wood, now  Henderson,  born  September  18, 
1880,  Maggie  May  Daimwood,  born  Febru- 
ary 14,  1882,  Ida  Gertrude  Daimwood,  now 
Magnenat,  bom  November  1,  1883,  Amelia 
Augusta  Daimwood,  born  January  12,  1885, 
and  appellant  William  Henry  Daimwood, 
bom  June  7,  1886.  Leila  Belle  was  married 
to  Fred  D.  Henderson  December  6,  1906,  and 
Ida  Gertrude  to  Fred  L.  Magnenat  October 
25,  1906. 

It  was  provided  in  the  will  that  Oharles  A. 
Meuly,  the  brother  of  the  testatrix,  should 
be  the  executor  of  the  will,  and  on  March  23, 


'Wvr  other  eaus  SM  lame  topic  and  Bectioii  NUMBBR  In  Dee.  Dig.  A  Am.  Dig.  Key-Iio.  Serlei  &  Rep'r  Indexes 


Digitized  by 


Cjoogle 


Ua  SOUTHWESTERN  REPORTER 


fTez. 


1896,  he  dniy  and  legally  qualified  as  racb, 
and,  together  with  appraisers,  returned  into 
court  an  inventory  and  appraisement  of  the 
estate;  the  land  In  controversy  being  includ- 
■ed  therein.  The  inventory  and  appraisement 
were  duly  approved,  and  on  May  4,  1899,  the 
executor  applied  for  and  obtained  from  the 
probate  court  an  order  of  sale  of  the  land 
in  controversy.  The  application  for  an  or- 
der recited  "that  there  are  now  no  debts 
against  said  estate,  except  what  is  due  your 
executor,  and  that  said  estate  Is  not  capa- 
ble of  partition  among  the  heirs  of  said  es- 
tate in  a  manner  that  would  be  Just  and 
profitable  to  them,  or  any  of  them,  and  that, 
in  order  to  partition  said  estate  with  any 
degree  ot  accuracy,  a  sale  will  be  necessary." 
The  only  citation  of  the  heirs  Indicated  by 
the  record  was  by  posting  notices. 

In  order  to  procure  a  sale  under  the  pro- 
visions of  chapter  22  of  title  39,  Rev.  Stats., 
it  Is  provided  that  an  application  for  an 
ordfflr  of  sale  shall  be  in  writing,  with  a  de- 
scription of  the  real  estate  sought  to  be 
sold,  accompanied  by  an  exhibit  la  writing, 
verified  by  the  affidavit  of  the  executor  or 
administrator,  showing  the  claims  approved 
and  established  by  suit  against  the  estate 
and  the  amount  daimed  on  each,  the  esti- 
mated expenses  of  administration,  and  the 
property  remaining  on  hand  liable  for  the 
payment  of  snch  charges  and  claims.  Arti- 
cle 2123.  The  citation  in  that  case  is  a  gen- 
eral one  to  all  persons  interested  In  the  es- 
tate, describing  the  land  to  be  sold,  and  re- 
quiring such  persons  to  appear  at  the  term 
named  in  such  citation  and  show  cause, 
should  they  so  desire,  why  the  sale  should 
not  be  made.  The  citation  is  to  be  posted 
in  the  manner  provided  for  other  citations 
for  30  days,  and  the  return  made  in  the  usu- 
al manner.  That  kind  of  notice  was  given 
in  this  case. 

[1]  Prolwte  courts  are  courts  of  general 
jurisdiction  in  matters  pertaining  to  estates 
of  deceased  persons.  Murchlson  v.  White, 
64  Tex.  83;  Crawford  v.  McDonald,  88  Tex. 
626,  33  S.  W.  325.  But,  in  order  to  obtain 
the  iK)wer  and  authority  to  sell  the  lands  of 
an  estate  to  pay  debts,  or  to  partition  them, 
there  must  be  citation  as  directed  by  stat- 
ute. In  a  collateral  attack,  however,  as  this 
undoubtedly  Is,  it  will  be  presumed  that  dne 
service  had  been  obtained.  Bouldln  v.  Mil- 
ler, 87  Tex.  359,  28  S.  W.  940:  Hines  v.  Glv- 
ens,  29  Tex.  Civ.  App.  617,  08  S.  W.  295; 
Templeton  v.  Ferguson,  89  Tex.  57,  33  S.  W. 
329;  Moore  v.  Hanscom,  101  Tex.  293,  106 
S.  W.  876,  108  S.  W.  150. 

[2]  The  citation  was  Issued  as  provided 
for  in  case  of  a  sale  of  land  to  pay  debts, 
but  the  application  for  the  sale  does  not 
comply  with  the  law;  but  It  has  been  held 
that,  even  though  the  application  falls  to 
state  the  grounds  given  by  statute,  still  that 
will  not  render  the  sale  void.  Klelnecke  v. 
Woodward,    42   Tex.    814;    Glllenwaters   ▼. 


Scott,  62  Tex.  670;  Jackson  t.  Houston,  84 
Tex.  622,  19  S.  W.  799;  Weems  v.  Master- 
son,  80  Tex.  45,  15  S.  W.  590;  Tafflnder  v. 
Merrell,  95  Tex.  95,  65  S.  W.  177,  93  Am. 
St  Rep.  814.  Not  being  void.  It  could  not 
be  attacked  in  a  collateral  proceeding. 

The  application  for  the  sale  could  not  bare 
been  one  for  partition,  although  it  so  stated 
thereia ;  for  it  had  'none  of  the  essentials  of 
an  application  for  a  partition.  As  an  ap- 
plication for  the  payment  of  debts,  although 
defective,  it  would  form  the  basis  for  an 
order  that  could  not  be  attacked  in  a  col- 
lateral proceeding. 

[3]  If  there  was  no  notice  of  the  sale  gir- 
en  by  the  executor,  it  would  not  follow  that 
the  sale  was  void;  for  It  has  been  held  a 
number  of  times  in.  this  state  that  ordKs  of 
sale  of  real  property,  without  the  notice  pre- 
scribed, are  not  void,  but  merely  Irregular 
and  voidable.  Oeorge  v.  Watson,  19  Tex. 
369;  Hurley  v.  Barnard,  48  Tex.  87;  Heath 
V.  Layne,  62  Tex.  686;  Lyne  v.  Sanford,  82 
Tex.  68,  19  S.  W.  847,  27  Am.  St  Rep.  862; 
Kendrick  v.  Wheeler,  85  Tex.  247,  20  8.  W. 
44;  Halbert  v.  Martin,  30  S.  W.  388;  Hirsh- 
fldd  T.  Brown,  SO  S.  W.  962. 

[4]  When  the  court  acted  upon  the  appli- 
cation and  made  the  order  of  sale  and  then 
confirmed  it,  appellee  was  not  required  to 
look  beyond  those  orders,  and  could  proceed 
upon  the  assumption  that  the  order  was 
properly  made  upon  notice  and  facts  that  au- 
thorized it  Weems  v.  Masterson,  herdn  dt- 
ed;  Robertson  v.  Johnson,  67  Tex.  82;  Ed- 
wards V.  Halbert,  64  Tex.  667;  Butler  v. 
Stephens,  77  Tex.  599,  14  S.  W.  202;  Oor- 
ley  V.  Goll,  8  Tex.  Civ.  App.  184,  27  a  W. 
820;  Stroud  v.  Hawkins,  28  Tex.  Civ.  Ai>p- 
821,  67  S.  W.  634.  As  said  by  our  late 
Chief  Justice  James  in  the  case  of  Oorley 
▼.  Ooll:  "We  are  strongly  inclined  to  the 
opinion  that  where  such  a  sale  1>  brongiit 
Into  question  In  a  collateral  manner  the  de- 
cree of  confirmation  should  protect  the  pur- 
chaser, and  be  preclusive  of  aU  questions, 
save  that  of  Jurisdiction  of  the  court  over 
the  estate,  which,  as  we  have  seen,  the  court 
had  in  this  instance."  Or,  as  said  in  Heath 
V.  Layne,  cited :  "The  purchaser  is  not  re- 
quired to  go  behind  the  order  of  probate 
sale  to  see  that  tUe  administrator  has  been 
duly  appointed  and  continued,  and  that  the 
proceedings  have  all  been  regular."  The  rec- 
ord in  this  case  does  not  show  want  of  jaris- 
diction  In  the  probate  court  If  the  record 
showed  a  failure  to  obtain  service  for  a  par- 
tition, it  did  not  show  it  as  to  a  sale.  Those 
interested  In  the  estate  were  properly  dted 
as  to  a  sale  of  the  property. 

[S]  The  money  arising  from  the  sale  was 
used  for  the  maintenance  and  support  ot 
the  heirs,  and  all  of  them,  having  full  knowl- 
edge of  the  sale,  ratified  and  confirmed  It 
when  they  became  qualified  so  to  do.  All 
the  facts  and  circumstances  tend  to  show- 
that  they  knew  about  the  sale  of  the  land 
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and  settled  with  the  executor  and  gave  him 
a  full  receii>t  for  eTerythlng  for  which  he 
was  Indebted  to  each  of  them.  He  testified 
to  that  fact,  and  none  of  them  denies  It 
The  land  brought  Its  market  value,  and  ap- 
pellant, as  well  as  his  sisters,  received  the 
benefit  of  every  dollar  of  it  It  has  been 
held  that  an  Infant  is  not  permitted,  in  equity, 
to  enjoy  the  proceeds  of  a  sale  of  his  prop- 
erty, and  thtaa  repudiate  the  sale  as  irregu- 
lar or  void,  any  more  than  an  adult,  wheth- 
er the  sale  Is  by  act  of  the  Infant  or  by  au- 
thority of  law.  Ooodman  v.  Winter,  64  Ala. 
410,  38  Am.  Rep.  13;  Commonwealth  v.  Shu- 
man,  18  Pa.  346.  But  If  this  be  not  the  true 
doctrine,  when  he  solemnly  ratifies  the  sale 
of  land  by  accepting  the  proceeds  of  the  sale 
after  reaching  maturity,  he  should  not,  in 
equity  and  good  conscience,  be  allowed  to 
set  it  aside  on  account  of  irregularities  after 
the  land  has  greatly  Increased  in  value.  Fer- 
guson V.  Railway,  73  Tex.  344, 11  S.  W.  847 ; 
Nanny  v.  Allen,  77  Tex.  240,  13  S.  W.  888. 

[I]  Ordinarily  any  words  or  conduct  dear- 
ly and  unequivocally  indicating  an  intention 
to  be  bound  by  the  contract  Is  sufficient 
Mechem  on  Sales,  {  104.  In  Bingham  v. 
Barley,  65  Tex.  281,  40  Am.  Rep.  801,  it  was 
held  that  the  retention  of  the  purchase  mon- 
ey or  property  may  well  be  considered  an  af- 
firmative act  showing  an  intention  to  affirm ; 
and  so  long  silence  and  acquiescence  may  fur- 
nish conclusive  evidence  of  ratification.  In 
this  case,  not  only  did  appellant  settle  with 
the  executor  on  the  basis  of  the  sale  of  the 
property,  but  he  waited  nearly  three  years 
after  attaining  bis  majority  before  he  in- 
stltnted  this  suit  As  said  in  the  last  case 
cited:  "The  doctrine  of  reasonable  time  in 
which  to  disaffirm  commends  Itself  to  onr 
Judgment  It  is  not  the  policy  of  the  laws 
of  this  state  to  extend  favor  and  indulgence 
to  laches.  Boys  here  become  men  owning  and 
capable  of  managing  property,  precociously, 
and  lands  increase  in  value  with  surprising 
rapidity,  and  the  country  is  fast  filling  up 
with  new  settlers  seeking  homes.  Shorter 
periods  of  limitation  are  more  needful  to 
the  welfare  of  the  people  than  in  other  coun- 
tries of  slower  growth.  To  aiH;>ly  the  statute 
as  the  limit  of  time  upon  the  minor's  coming 
of  age  to  avoid  his  deed  would  unsettle  ti- 
tles, stimulate  cupidity,  and  work  only  mis- 
chief. •  •  •  The  silence  or  nondaim  of 
the  minor  for  a  considerable  length  of  time, 
though  less  than  the  period  of  limitation  for 
the  recovery  of  lands,  may  as  effectually 
prove  his  affirmance  or  ratification,  in  connec- 
tion with  the  circumstances  of  the  case,  as 
bis  express  acts  or  declarations  to  that  ef- 
fect" It  has  been  held  that  even  one  year 
was  not  a  reasonable  time  in  which  to  dis- 
affirm a  sale  made  during  minority.  Askey  v. 
Williams,  74  Tex.  294,  11  S.  W.  1101,  6  L.  R. 
A.  176. 

The  application  made  by  the  executor, 
vbile  Imperfect  as  an  application  for  sale 


for  debts,  was  treated  as  one  by  the  court, 
and  all  the  proceedings  were  taken  as  under 
an  application  for  sale,  and  not  for  partition. 
There  was  no  application  for  partition;  but 
It  is  merely  stated  as  an  inducement  to  or 
reason  for  the  sale  that  the  property  was 
not  bringing  interest,  and  was  incapable  of 
partition  among  the  heirs.  The  executor  did 
not  ask  the  court  to  partition  the  land,  but 
only  sought  to  sell ;  and  the  court  did  not  In 
terms  authorize  a  partition,  but  did  grant  the 
authority  to  sell.  That  a  partition  was  not 
desired  is  further  apparent  from  the  fact  that 
only  a  part  of  the  lands  of  the  estate  were 
included  in  the  partition.  In  his  report  of 
sale  the  executor  did  not  mention  a  partition, 
but  merely  reported  a  sale  and  prayed  for 
a  confirmation  of  the  same;  and  in  the  or- 
der of  confirmation  there  is  no  m^ition  of 
a  partition,  but  only  of  a  sale  which  was 
approved  and  confirmed  by  the  court.  There 
was  no  partition  of  the  estate,  or  any  part  of 
It,  by  the  executor  until  the  heirs  had  reach- 
ed their  majority.  The  rules  relating  to  the 
sale  of  property  of  an  estate,  and  not  of 
partition,  must  be  applied  in  this  case.  The 
application  for  sale  was  undoubtedly  de- 
fective, but  it  is  not  subject  to  collateral  at- 
tack. Taffinder  v.  Merrell,  herein  dted; 
Driggs  V.  Grantham,  41  S.  W.  408. 
The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

The  probate  ooart  is  one  of  general  Ju- 
risdiction in  matters  pertaining  to  estates 
of  decedents,  and  -this  attack  on  its  Judgment 
is  a  collateral  one,  subject  to  tbe  rules  that 
prevail  In  regard  to  such  attacks.  Crawford 
V.  McDonald,  88  Tex.  626,  33  S.  W.  325; 
Alexander  v.  Maverick,  18  Tex.  179,  67  Am. 
Dec.  693  r  Guilford  v.  Love,  48  Tex.  735;  Har- 
ris County  T.  Stewart,  91  Tex.  188,  41  S. 
W.  680. 

[7]  The  county  court  of  Nueces  county  un- 
doubtedly had  acquired  Jurisdiction  of  the 
estate  of  Ursula  Dalmwood;  and  the  court 
was  as  certainly  within  the  exerdse  of  its 
ordinary  functions  in  selling  the  land  to  pay 
the  debts  of  the  estate,  whether  they  were 
due  the  executor  or  any  one  else.  The  fail- 
ure to  show  the  expenses  and  claims  of  the 
executor  in  the  application  for  sale  did  not 
render  the  sale  void ;  and,  even  though  there 
were  no  debts  due  to  any  one,  the  sale  would 
be  merdy  voidable,  and  could  not  be  at- 
tacked in  a  collateral  proceeding.  Jackson 
v.  Houston,  84  Tex.  622,  18  S.  W.  798 ;  Tem- 
pleton  V.  Ferguson,  89  Tex.  47,  83  S.  W.  828. 

It  is  earnestly  insisted  that  the  court  at- 
tempted a  partition  of  the  land,  and  yet  no 
partition  is  mentioned  in  the  report  of  sale 
or  order  of  confirmation;  and  in  his  final 
report  it  is  shown  that  there  was 'no  parti- 
tion of  the  proceeds  arising  from  the  sale 
of  the  land.  No  reference  is  made  to  a  par- 
tition after  the  mention  In  the  order  of  sale 
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that  It  was  made  "Yor  the  purpose  of  61a- 
tribatlon  among  the  heirs  of  said  estate." 

[I]  The  application  for  sale  represented 
that  debts  were  due  the  executor;  and  It 
will  be  presumed  that  the  law  In  regard  to 
claims  of  an  executor  or  administrator  was 
fully  compiled  with.  Lyne  v.  Sanford,  82 
Tex.  58,  19  S.  W.  847,  27  Am.  St  Rep.  852; 
Kendrlck  ▼.  Wheeler,  85  Tex.  247,  20  S.  W. 
44;  DIggs  T.  Grantham,  41  S.  W.  409. 

The  order  of  sale  was  not  void,  and  was 
ratified  by  appellant 

The  motion  Is  orerrnled. 


McWHORTDR  ▼.  BBIKSEN. 

(Court  of  Oiyil  Appeals  of  Texas.    M  Paso. 

Nov.  14,  1912.    Rehearing  Denied  Dec 

11,  1912.) 

PUBUO    IMJXDS    (I    173*) — SKTTtBMBMI— SUF- 
nOIENCT. 

Plaintiff  purchased  school  lands  from  a 
purchaser  from  the  state  before  the  expiration 
of  the  three  years'  occupancy  by  such  pur- 
chaser. Plaintiff's  wife  immediately  went  on 
the  land,  made  her  home  thereon,  bat  plaintiff 
did  not  personally  go  thereon  for  over  two 
montlis,  and  was  not  there  continuously  after 
that  time.  Held,  that  there  was  not  a  suffi- 
cient settlement  on  the  land  by  plaintiff  under 
Rev.  St  1895,  art  4218k,  requiring  substitute 
pnrcliasers  to  file  the  conveyance  or  transfer, 
together  with  an  affidavit  that  he  desires  to 
purciiase  the  land  for  a  home,  and  has  in  good 
faith  settled  thereon. 

[EM.  Note.— For  other  cases,  see  Public 
liwds.  Cent  Dig.  if  644-661;  Dec.  Dig.  { 
Xlo.  J 

Appeal  from  District  Court  Midland  Coun- 
ty;   S.  J.  Isaacs,  Judge. 

Trespass  to  try  title  by  Bd  Brlksen  against 
S.  D.  McWhorter.  Judgment  for  defendant 
and  plaintifT  appeala  Reversed  and  ren- 
dered. 

John  B.  Howard,  of  Midland,  for  appellant 
A.  S.  Hawkins,  of  Flusniz,  Ariz.,  for  appel- 
lee. 

McE:BNZIB,  J.  There  have  been  two  for- 
mer appeals  In  this  cause.  See  Erlcksen  t, 
McWhorter,  132  S.  W.  847;  same,  143  S. 
W.  245.  This  is  a  suit  In  the  form  of  tres- 
pass to  try  title  brought  by  appellee  as  plaln- 
tlfF  against  appellant  as  defendant  for  the 
land  in  controversy.  Upon  trial  It  was 
agreed  that  on  March  3,  1908,  appellee,  by 
regular  transfer  and  applications  duly  filed 
and  accepted  in  the  general  land  ofiice  be- 
came the  substitute  purchaser  from  the  state 
of  the  land  in  controversy,  and  that  there- 
after the  Land  Commissioner  canceled  ap- 
pellee's purchase  on  the  ground  of  failure  on 
his  part  to  occupy  and  improve  the  land,  as 
required  by  law.  The  Commissioner  thereaft- 
er awarded  the  land  to  appellant  Upon 
trial,  judgment  was  rendered  In  favor  of  ap- 
pellee, and  the  appellant  appeals  the  case  to 
this  court  In  the  trial  it  was  admitted  as 
a  fact  that  appellee  was  never  upon  the  land 
until  two  months  after  the  transfer  to  him 


by  Donelson,  lila  grantor,  and  abandonment 
by  Donelson  of  said  land.  It  Is  undisputed 
that  the  aflldaylt  of  settlement  made  by  the 
appellee,  which  accompanied  the  transfer  and 
applications  as  filed  in  the  General  Land  Of- 
fice, was  of  the  same  date  as  the  said  trans- 
fer and  applications,  and  was  made  at  Qie 
same  time  and  two  months  prior  to  appel- 
lee's going  upon  the  land.  Donelson's  aban- 
donment of  the  land  occurred  on  or  about 
the  date  of  the  transfer,  and  appellee's  wife, 
immediately  upon  the  abandonment  of  the 
land  by  Donelson,  went  upon  and  took  pos- 
session thereof  and  occupied  same  until  said 
cancellation.  The  appellee  seeks  to  excuse 
his  failure  to  go  and  make  settlement  In  per- 
son upon  the  land  for  two  months  after  the 
transfer  and  abandonment  thereof  by  Donel- 
son upon  the  ground  that  settlement  and  oc- 
cupancy of  the  land  was  made  by  his  wife; 
that  her  settlement  and  occupancy  was  a 
fulfillment  of  the  requirements  of  the  law, 
and  such  as  to  render  unnecessary  his  settle- 
ment upon  said  land. 

The  question  then  is.  Can  the  wife,  for  the 
husband,  make  the  settlement  which  Is  re- 
quired by  the  law  for  substitute  purchasers 
of  land  originally  purchased  from  the  state 
under  the  act  of  1905?  Or,  to  restate  the 
question.  Can  Eriksen,  as  substitate  pur- 
chaser of  Donelson,  recover  the  land  in  con- 
troversy, although  he  did  not  go  upon  the 
land  until  two  months  after  Donelson  had 
transferred  the  land  to  him  and  bad  aban- 
doned it?  The  land  in  controversy  was  pur- 
chased from  the  state  under  the  Act  of  1906, 
c.  103,  section  3  of  which  act  provides  that: 
"Bach  application  shall  contain  the  afladavlt 
of  the  applicant  to  the  effect  that  he  desires 
to  purchase  the  land  for  a  home,  or  as  addi- 
tional to  the  home  applied  for,  or  as  addi- 
tional to  his  own  land  which  lias  been  tliere- 
tofore  purchased  ftom  the  state,  or  as  addi- 
tional to  his  own  private  land,  as  the  case 
may  be,  and  that  he  is  or  will,  as  the  case 
may  be,  in  good  faith  become  In  person  an 
actual  bona  fide  settler  on  some  portion  of 
the  land  he  purdiases,  or  upon  his  other 
land,  as  the  case  may  be,  within  nlne^  days 
from  the  date  his  ai^lication  Is  accepted,  al- 
so that  he  Is  not  acting  in  oollosion  with 
others  for  the  purpose  of  buying  the  land  fSor 
any  other  person  or  corporation,  and  that  no 
other  person  or  corporation  is  directly  or  in- 
directly Interested  in  the  purchase  thereof; 
also  every  application  siiall  be  accompanied 
by  the  obligation  of  the  applicant  in  a  sain 
equal  to  the  amount  of  the  deferred  pay- 
ment offered  for  the  land."  And  section  4 
provides  that:  "All  sales  shall  date  from  Hie 
day  the  successful  applicant's  appUcatfoa. 
was  filed  in  the  land  office.  The  appUcuit 
shall  have  ninety  days  from  the  date  of  the 
acceptance  of  tils  application  within  which 
to  actually  settle  upon  the  land  ao  pnrcliaaed. 
and  he  shall  within  thirty  days  after  the  ex- 
piration of  said  ninety  days  given  within 
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whicb  to  make  settlement,  file  In  the  land 
oflSce  Ills  affidavit  that  he  has  In  good  faith 
actually  In  person  settled  upon  the  land  pur- 
chased by  him.  Should  the  applicant  fall  to 
make  and  file  the  affidavit  and  proof  of  set- 
tlement as  herein  provided  within  the  time 
speclflod,  the  Ck)mniissloner  of  the  General 
Lend  Office  shall  Indorse  that  fact  upon  his 
application,  canceltag  the  same,  and  imme- 
diately place  the  same  upon  the  market  by 
notice  to  the  clerk,  fixing  a  date  not  less 
than  thirty  days  thereafter  when  application 
may  be  filed  for  the  purchase  thereof,  and 
any  sum  which  may  have  been  paid'  upon  a 
former  application,  canceled  as  aforesaid, 
shall  be  forfeited  to  the  fund  to  which  the 
same  belonged." 

In  order  to  arrive  at  the  status  of  the  par- 
ties, it  becomes  necesnary  for  us  to  constme 
the  meaning  of  the  above  language  as  per- 
taining to  settlement  This  language,  we 
think,  is  definite  and  intelligible.  In  plain 
words  the  statute  requires  that  the  original 
purchaser  of  land  from  the  state  shall  make 
actual  settlement  in  person  thereon,  and  fur- 
ther requires  that  such  original  purchaser 
shall  make  affidavit  to  the  fact  that  he  has 
made  actual  settlement  In  person  upon  said 
land.  The  very  terms  of  the  statute  inhibit 
any  other  than,  actual  settlement  In  person 
by  the  purchaser;  else  the  purchaser  would 
be  incompetent  to  make  the  required  statu- 
tory affidavit  of  settlement 

Article  4218k  of  the  Revised  Statutes  of 
1895,  being  in  force  at  the  time  when  Donel- 
son  transferred  the  land  to  the  appellee,  and 
which  controls  transfers  of  school  land  be- 
fore the  three  years'  residence  has  been  com- 
pleted, is  as  follows:  "Purchasers  may  also 
sell  tbelr  lands,  or  a  part  of  the  same,  in 
quantities  of  forty  acres  or  multiples  thereof, 
at  any  time  after  the  sale  is  effected  under 
this  chapter,  and  in  such  cases  the  vendee,  or 
any  snt>sequent  vendee,  or  his  heirs  or  lega- 
tees, shall  file  bis  own  obligation  with  the 
Commissioner  of  the  General  Land  Office, 
together  with  the  duly  authenticated  convey- 
ance or  transfer  from  the  original  purchaser 
and  the  Intermediate  vendee's  conveyance  or 
transfer,  if  any  there  be,  duly  recorded  in 
the  county  where  the  land  lies  or  to  which 
said  county  may  be  attached  for  judicial 
purposes,  together  with  his  affidavit.  In  case 
three  years'  residence  has  not  already  been 
had  upon  said  land  and  proof  made  of  that 
fact  stating  that  he  desires  to  purchase  the 
land  for  a  home,  and  that  he  has  in  good 
faith  settled  thereon,  and  that  he  has  not 
acted  in  collusion  with  others  for  the  pur- 
pose of  buying  the  land  for  any  other  person 
or  corporation,  and  that  no  other  person  or 
corporation  is  interested  in  the  purchase, 
save  himself,  and  thereupon  the  original  ob- 
ligation shall  be  surrendered  or  canceled  or 
properly  credited,  as  the  case  may  be,  and 
the  vendee  shall  become  the  purchaser  direct 
from  tlie  state,  and  be  subject  to  all  the  ob- 
ligations and  penalties  prescribed  by  this 
151  S.W.— 10 


chapter,  and  the  original  purchase  shall  be 
absolved  In  whole  or  in  part  as  the  case  may 
be,  from  further  liability  thereon." 

Our  Supreme  Court,  In  construing  this  stat- 
ute in  the  case  of  Hardman  v.  Crawford,  95 
Tex.  193,  66  S.  W.  206,  says:  "The  statute 
authorizes  the  actual  settler  to  convey  to 
another,  but'  requires  of  the  vendee  to  make 
the  same  character  of  settlement  upon  the 
land  as  was  required  of  the  original  purchas- 
er. In  other  words,  the  state  allows  an 
actual  settler  to  be  substituted  by  another 
with  the  same  qualifications,  and  performing 
the  same  duties,  but  there  is  no  provision  by 
which  land  once  sold  to  and  occupied  bjr  an 
actual  settler  can  be  transferred,  before  the 
expiration  of  three  years'  occupancy,  to  an- 
other person,  unless  the  state  at  the  same 
time  acquires  another  actual  settler  in  place 
of  the  one  that  la  released.  This  is  a  matter 
of  statutory  provision,  and  so  plainly  ex- 
pressed as  to  leave  no  room  for  construction." 

Following  our  Supreme  Court's  construc- 
tion of  article  4218k,'  supra,  E^iksen,  as  sub- 
stitute purchaser,  was  required  to  make  the 
same  character  of  settlement  upon  the  land 
as  was  required  of  the  original  purchaser. 
Eriksen's  settlement  then,  was  required  to 
have  been  made  at  the  same  time  that  Donel- 
son  transferred  the  land  and  made  abandon- 
ment of  his  settlement' so  that  the  continu- 
ity of  settlement  of  both  Donelson  and  Drlk- 
sen  be  maintained.  It  is  evident  too,  that  it 
was  never  intended  by  the  Legislature  that 
the  substitute  purchaser  should  be  relieved 
in  any  manner  of  performing  the  obligaUons 
which  were  required  of  the  original  purchas- 
er. As  said  in  Busk  v.  Lowrie,  86  Tex.  132, 
23  S.  W.  984:  "The  language  stated  was  used 
by  the  Legislature  for  a  definite  purpose, 
which  was  to  secure  real  bona  fide  settlers 
upon  the  land.  The  word  'actual'  is  used  In 
the  sense  of  being  a  real,  and  not  a  construc- 
tive or  virtual,  settlement"  Accordingly  It 
is  our  opinion  that  Eriksen's  settlement  was 
not  such  settlement  as  was  required.  The 
settlement  as  required  of  Eriksen  is  not  such 
as  can  be  made  for  him  by  his  wife,  his 
agent  or  his  proxy;  it  must  be  actual  ind 
In  person.  To  hold  otherwise  would  permit 
the  wife,  for  the  husband,  to  make  the  set- 
tlement and  to  occupy  the  land  without  any 
necessity  of  the  husband's  actual  presence 
thereon  .it  any  time.  If  we  should  construe 
the  statute  as  permitting  the  wife  to  make 
the  settlement  for  the  husband,  should  we 
not  construe  it  as  also  permitting  the  wife 
to  mtike  the  required  affidavit  of  settlement 
for  the  husband?  Then  would  it  not  follow 
with  truth  and  reason  tliat  the  wife,  for 
the  husband,  may  acquire  the  lands  of  the 
state,  though  applied  for  by  the  husband, 
without  the  necessity  of  the  husband  ever 
going  upon  said  land!  Because  of  his  ad- 
mission that  he  did  not  go  upon  the  land  for 
a  period  of  two  months  after  Donelson  had 
made  the  transfer  of  the  land  to  him,  and 
after  the  land  had  been  abandoned  by  Donel- 
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son,  we  are  required  to  hold  that  Erlksen 
failed  to  make  the  settlement  as  required  by 
law. 

We  have  examined  with  much  care  the 
opinion  rendered  In  this  case  on  a  former  ap- 
peaL  143  S.  W.  24S,  supra.  It  Is  our  opinion 
that  the  personal  views  of  the  writer  as 
therein  expressed  are  applicable  to  the  oc- 
cupancy of  land  by  an  actual  settler  only 
after  settlement  has  been  made.  The  ques- 
tion in  the  instant  case  Is  one  of  settlement 
and  not  of  occupancy.  The  cases  cited  by 
the  writer  of  that  opinion  (143  S.  W.  245, 
supra)  dealt  with  the  question  of  occupancy 
only,  unless  it  be  the  case  of  WlUlngham  v. 
Floyd,  32  Tex.  Civ.  App.  161,  73  S.  W.  831. 
In  the  latter  case  the  land  involved  was 
purchased  under  the  law  then  in  force,  which 
required  a  settlement  on  the  land  by  the  ap- 
plicant before  making  application  to  pur- 
chase. Floyd,  the  appellee,  testified  as  fol- 
lows: "After  I  returned  from  having  the 
land  surveyed,  I  hired  a  dray  wagon,  pur- 
chased a  tent,  and  sent  the  wagon,  the  tent, 
a  lot  of  provisions,  and  household  furniture 
to  be  placed  on  section  14,  at  the  spot  I  bad 
selected  for  my  home.  I  also  sent  my  wife 
out  in  a  separate  conveyance,  along  with  B. 
W.  Lee  and  his  family,  who  went  out  the 
same  day  to  take  up  some  land  near  by.  All 
these  went  out  on  the  evening  of  the  29th 
of  July.  I  did  not  go  out  with  my  wife  to 
the  land,  because  there  was  a  great  donand 
and  rush  for  this  land,  and  I  stayed  in  town 
for  the  purpose  of  making  my  applications 
and  getting  same  filed  first ;  and  it  was  my 
intention  to  go  out  to  section  14  as  soon  as  I 
made  my  application,  and  this  I  did.  I  sent 
my  wife  to  this  section  on  said  day,  because 
I  considered  It  my  home  at  that  time,  and 
thought  that  my  wife  should  be  at  her  home." 
This  testimony  shows  that  the  husband  went 
upon  and  surveyed  the  land  and  located  the 
home  site,  whereas,  in  the  Instant  case,  the 
husband,  as  substitute  purchaser,  never  so 
much  as  saw  the  land  for  two  months  after 
his  vendor  had  made  transfer  and  abandon- 
ment. 

Upon  the  trial,  In  due  time  appellant  re- 
quested the  court  to  peremptorily  instruct 
the  Jury  to  return,  a  verdict  for  him,  which 
the  court  refused.  This  ruling  Is  assigned 
as  error,  and  we  are  of  opinion  It  should  be 
sustained.  It  becomes  our  duty,  therefore, 
to  reverse  the  Judgment  of  the  trial  court, 
and  to  now  render  Judgment  for  the  appel- 
lant 

Reversed  and  rendered. 

HARPER,  C.  J.,  did  not  sit  In  this  cause. 

HTOOINS,  J.  I  concur  with  justice  Mc- 
KBXZIE  tn  the  view  that  this  cause  should 
be  reversed  and  here  rendered  for  api>ellant, 
but  I  do  not  fully  concur  in  all  of  the  rea- 
soning of  hla  opinion.  I  think  the  facts 
clearly  disclose  that  Erlksen  made  a  settle- 
ment upon  the  land,  but  that  this  settlement 
was  constructive  rather  than  actual,   and 


that  the  law  requires  a  settlement  of  the  lat- 
ter character.  It  was  undisputed  that  Erlk- 
sen himself  was  never  upon  the  land  until 
two  oi  three  months  after  the  same  was 
transferred  to  him  by  Donelson;  but  It  is 
contended  that  settlement  was  made  by  him 
within  the  meaning  of  the  law  by  the  fact 
that  his  wife  at  once  entered  into  possession 
thereof  and  established  their  home  thereon, 
and  ttiat  this  was  sufficient  The  material 
facts  were  undisputed  upon  this  Issue,  and 
are  as  follows:  Mrs.  Erlksen  testified:  "My 
husband  and  I  acquired  this  land  from  Don- 
elson that  we  might  have  a  home.  My  hus- 
band and  I  had  not  taken  up  any  land  from 
the  state  at  that  time  *  *  *  I  went  out 
there  to  examine  the  land  for  Mr.  Erlksen 
and  myself.  Mr.  Erlksen  was  engaged  in 
blacksmithing  at  the  time  the  trade  for  the 
land  was  finally  made.  After  the  trade  was 
made,  I  went  out  there  and  made  settlement 
on  the  land  and  moved  on  It  as  soon  as  I 
could  get  there.  At  that  time  old  Father 
Donelson,  his  daughter-in-law,  Mrs.  Dond- 
son,  and  my  little  nephew  wait  with  me. 
Old  Father  Donelson  was  the  man  we  got 
the  land  from.  This  was  immediately  after 
the  deal  for  the  land  was  dosed.  I  moved  on 
the  land  and  built  a  house.  Wh«a  I  went 
out  there  the  first  time,  I  took  horse  feed 
and  something  to  eat  and  some  posts  and 
wire  and  some  lumber.  I  took  some  tiedding 
and  household  effects.  I  took  bedding  and 
clothes  for  myself  and  the  little  boy  until  I 
returned.  I  put  the  stuff  on  the  land  that  I 
carried  out  there.  I  sent  baqk  for  other  ma- 
terial and  put  up  a  house  as  quick  as  I  could 
get  it  up.  It  took,  of  course,  a  few  days. 
I  put  up  a  10  by  14  boxed  house.  I  put 
fencing  there.  We  put  something  over  two 
miles  of  fencing  as  quick  as  we  could  get  It 
up.  I  do  not  remember  the  exact  time  it 
took  to  put  it  there.  We  did  not  make  very 
much  clearing  there.  We  dug  out  a  tank 
there.  There  had  been  some  work,  and  we 
put  in  a  couple  of  days  with  a  team  and 
scraper  cleaning  it  oat — Son  and  myself. 
We  did  not  put  in  any  crop  the  first  year. 
We'  did  afterwards.  Mr.  Erlksen  furnished 
the  money  to  buy  the  improvements.  We 
wanted  the  improvements  to  establish  our 
claim  to  the  land  and  make  the  title  good. 
We  thought  the  law  wanted  us  to  put  the 
improvements  there  and  of  course  make  a 
home.  *  *  •  I  think  I  know  why  Mr. 
Erlksen  did  not  go  with  me  when  I  first  wait 
out  on  the  land.  It  was  because  his  business 
required  his  attention — blacksmithing.  He 
stayed  in  town  to  provide  means  to  sustain 
life  and  Improve  the  home  and  pay  the  debts 
that  was  on  it  etc.  He  had  no  other  means 
to  pay  these  notes  against  the  land  but  his 
labor  and  his  Income  from  the  shop.  •  •  • 
M^  husband  and  I  did  not  have  any  other 
home  anywhere  from  the  time  we  made  this 
trade  with  Donelson  up  to  the  time  that  the 
land  was  canceled  and  until  the  three  years' 
occupancy  was  completed." 
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Erlksen  blmself  testlfled  as  follows:  "I 
made  a  trade  with  Donelson  for  this  land.  I 
bought  tlie  land  and  paid  him  a  bonus.  He 
partly  lived  it  out,  and  I  bought  the  four 
sections  and  the  claim  for  a  certain  amount, 
paid  part  down,  and  paid  part  in  small  notes 
along  in  one,  two,  and  three  years,  some- 
where along  there.  I  .got  a  deed  to  the  land 
from  Donelson.  It  shows  the  consideration 
correctly.  *  *  *  I  bought  this  land  to 
have  a  home.  I  thought  it  was  good  time 
to  begin  a  start  to  get  a  little  home  of  my 
own.  When  we  talked  about  making  the 
trade,  we  agreed  for  her  to  go  and  look  at 
the  land  as  I  was  busy  in  the  shop,  to  see 
whether  it  was  what  we  wanted  or  not,  and,  if 
it  was,  we  would  buy  it,  and  when  they  came 
back  they  agreed  the  land  was  all  right  and 
bought  ttae  land  for  a  certain  consideration. 
We  put  in  a  home  we  had  in  Hillsboro,  our 
homestead,  and  some  little  money  and  the 
balance  in  notes— about  $3,000  or  $3,500 — 
something  about  like  that  in  notes.  *  *  • 
I  do  not  remember  how  soon  after  the  deal 
was  closed  it  was  until  I  went  out  on  the 
land.  It  was  not  long  until  I  went  out  there 
and  spent  a  while.  I  can't  get  it  down.  I 
hare  been  trying  to  think  it  up,  but  I  cannot 
remember.  It  was  not  long  because  I  was 
anxious  to  see  it  When  I  went  out  the  first 
time,  I  stayed  somewhere  about  a  couple  of 
weeka  I  did  not  go  on  the  land  sooner  be- 
cause I  did  not  feel  like  I  could  leave  my 
bnsinesB  and  do  ourselves  justice.  It  was 
very  busy  times,  and  I  tried  to  pick  slack 
times  to  go  out  there  whenever  I  could.  I 
made  other  trips  out  there.  I  cannot  re- 
member the  time.  I  was  oat  there  three  or 
four  times — two  or  three  tripe— before  the 
land  was  canceled.  ♦  »  *  When  I  was 
out  tbere  I  worked,  helped  build  fences,  and 
done  some  little  plowing  and  whatever  I 
could  do.  I  considered  that  my  home,  during 
the  meantime,  was  in  Andrews  county  on 
the  four  sections.  I  had  no  means  of  liveli- 
hood but  my  trade.  I  never  learned  any  oth- 
er business." 

Tbe  cases  of  Andrus  v.  Davis,  90  Tex.  303, 
89  S.  W.  773,  and  Bustln  v.  Roblson,  102 
Tex.  526,  119  S.  W.  1140,  to  my  mind  clear- 
ly beld  that  the  occupancy  required  must  be 
actual  rather  than  constructive,  and  it  is 
difficult  to  read  the  Acts  of  1906  relating  to 
tbe  «ale  of  free  school  land  without  reaching 
tbe  conclusion  that  the  Legislature  clearly 
and  definitely  intended  that  actual  settle- 
ment and  occupancy  is  required  rather  than 
constructive.  In  Bustin  v.  Roblson,  supra,  the 
court  beld  tbat  a  temporary  absence  from 
the  land  did  not  oi)erate  as  a  break  In  the 
actual  occupancy  required  by  the  law,  but 
tliere  Is  nothing  In  that  opinion,  as  I  con- 
strue it,  which  militates  against  tbe  view 
clearly'  held  in  the  Andrus  Case  that  actual 
occupancy  is  required.  Personally  I  regard 
this  provision  of  the  statute  requiring  a  con- 
tinuous personal  occupancy  as  most  unfortu- 


nate, and  one  which  has  materially  retarded 
and  delayed  the  development  of  this  portion 
of  our  state,  but  I  think  the  legislative  in- 
tent clear,  and  the  courts  must  observe  it 
In  the  case  at  bar,  I  think  it  clearly  ap- 
pears, as  a  matter  of  law,  that  Erlksen's  set- 
tlement upon  the  land  was  constructive  rath- 
er than  actual,  and  as  such  was  Insufficient 


STANDARD  v.  THURMOND. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  28,  1912.) 

1.  Biixs  AND  Notes  (|  445*)— Accbuai.  or 
Cause  of  Action. 

Where  defendant  by  a  note  agreed  to  pay 
money  October  Ist,  "waiving  peace  and  pro- 
test, the  payee's  cause  of  action  thereon  ac- 
crued October  2d,  and  the  limitation  ran  from 
that  date. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1311-1329;  Dec.  Dig.  { 
445.»] 

2.  Tdib  (t  9*)— Days— ExcLTTDiNO  Fibsi  ob 
Last  Day. 

Where  a  cause  of  action  sabject  to  the 
four-year  limitation  accrued  October  2,  1907, 
the  tune  to  sue  expired  October  1,  1911;  and 
a  suit  commenced  the  following  day  was  barred 
by  limitations. 

[Ed.  Note. — ^For  other  cases,  see  Time,  Cent 
Dig.  {{  11-32;  Dec.  Dig.  {  9.»] 

3.  OhKB  ({  10*)— Computation  o»  Period  or 
Limitation — Sundat. 

The  time  within  which  to  commence  a 
suit  is  not  extended  because  the  last  day  of  tbe 
period  of  limitation  was  Sunday. 

[Ed.  Note. — ^For  other  cases,  see  l^me,  Cent. 
Dig.  IS  34-62;   Dec  Dig.  f  10.»] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  W.  P.  Thurmond  against  W.  J. 
Standard.  Judgment  for  plalntUT,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Cunningham  &  Oliver,  of  Abilene,  for  ap- 
pellant Dallas  Scarborough,  of  Abilene,  for 
appellee. 

WILLS0N»  0.  J.  By  his  promissory  note 
dated  March  28,  1907,  appellant  undertook 
to  pay  to  appellee's  order  October  1,  1907, 
"waiving  grace  and  protest"  $213,  interest 
and  attorney's  fees.  By  his  suit  commenced 
October  2,  1911,  appellee  sought  a  recovery 
on  the  note.  As  a  defense  against  such  a 
recovery  appellant  set  up  the  statute  requir- 
ing a  suit  based  on  such  a  cause  of  action 
to  be  commenced  within  four  years  from 
the  time  the  cause  of  action  accrues.  Sayles' 
Stat  art  3366.  A  Judgment  having  been 
rendered  in  favor  of  appellee  for  the  amount 
of  the  note,  appellant  prosecuted  this  appeal. 

[1-8]  AM>ellant  by  his  contract  having 
waived  the  days  of  grace  he  otherwise  would 
have  been  entitled  to  (Sayles'  Stat  art.  318; 
1  Daniel,  Neg.  Inst  {  633;  Perkins  v.  Bank, 
38  Mass.  [21  Pick.]  485;  Hlrshfleld  v.  Bank, 
83  Tex.  462,  18  S.  W.  743,  15  L.  R.  A.  639,  29 
Am.  St  Rep.  660),  it  Is  clear,  under  the  rules 
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coutrolling  In  audi  cases  (Gelstweldt  v.  Mann, 

37  S.  W.  372;  Watklns  t.  WUlls,  68  Tex. 
523;  Smith  v.  Dickey,  74  Tex.  61,  11  8.  W. 
1049),  tbat  appellee's  cause  of  action  accrned 
October  2,  1907.  To  be  without  the  bar  of 
the  statute,  his  suit  must  have  been  com- 
menced within  four  years  from  that  date.  As 
four  years  from  October  2, 1907,  expired  with 
October  1,  1911,  and  the  suit  was  not  com- 
menced until  the  next  day,  it  Is  plain  that  it 
was  within  the  bar  of  the  statute  and  could 
not  be  maintained.  That  October  1,  1911, 
was  Sunday,  did  not  operate  to  extend  the 
time  within  which  the  suit  otherwise  must 
hare  been  commenced.  Insurance  Co.  t. 
Shrader,  89  Tex.  40,  32  S.  W.  872,  33  S.  W. 
112,  30  L.  R.  A.  498,  59  Am.  St  Rep.  26; 
Allen  T.  Elliott,  67  Ala.  437;  Perkins  t.  Bank, 

38  Mass.  (21  Pick.)  485. 

The  Judgment  will  be  reversed,  and  a  judg- 
ment will  be  here  rendered  that  appellee  take 
nothing  by  bis  suit 


HARtiAN  et   aL   ▼.  GUITAR. 

(Obnrt  of  CSvil  Appeals  of  Texas.    Texarkana. 

Nov.  7,  1912.     Rehearing  Denied  Nov. 

28,  1912.) 

1.  Biixs  AND  Notes  ({  363*)— FaiLUD— Bona 

FiDB  PCBOHASEB. 

One  who  purchased  a  note  before  maturi- 
ty, in  doe  course  of  trade,  for  a  valuable  con- 
sideration, and  without  notice  of  fraud  practic- 
ed on  the  maker,  could  recover  thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {i  700,  791,  960,  962;  Dec. 
Dig.  I  363.  •] 

2.  Bills    and    Notes    (|   625*)— Fbaud— No- 
tick— Bona  Fide  Pubchaseb— ESvidence. 

In  an  action  on  a  note,  evidence  held  to 
warrant  a  finding  that  plaintiff  purchased  the 
note  before  maturity,  in  due  course  of  trade, 
for  value,  and  without  notice  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |{  1832-1839;  Dec.  Dig.  | 
625.  •] 

Appeal  from  District  Court  Taylor  Coun- 
ty ;  Thomas  U.  Blanton,  Judge. 

Action  by  J.  H.  Guitar  against  O.  P.  Har- 
lan and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

H.  H.  Sageblel,  of  SUmford,  and  D.  M. 
Oldham,  Jr.,  of  Abilene,  for  appellanta.  Eu- 
gene De  Bogory,  of  Abilene,  for  appellee. 

WILLSON,  C.  J.  Appellee,  as  the  bolder, 
sued  appellants  O.  P.  Harlan,  G.  C.  Bishop, 
and  one  J.  W.  Kemp,  as  the  makers  of  a 
promissory  note,  dated  September  20,  1907. 
for  the  sum  of  $2,750,  Interest  and  attorney's 
fees,  payable  October  14,  1907,  to  the  order 
of  the  Photo  Print  Manufacturing  Company, 
Incorporated  under  the  laws  of  the  state  of 
Oklahoma.  He  recovered  a  Judgment  against 
appellants  for  the  sum  of  $2,117.50,  being 
one-half  of  the  amount  of  the  note.  Includ- 
ing Interest  accrued  and  attorney's  fees.  The 
appeal  Is  by  appellants  Harlan  and  Bishop 
alone. 


[1,  X]  It  appeared  tbat  Oie  note  was  given 
by  appellants  and  Kemp  to  cover  part  of  the 
purchase  price  of  a  machine  for  copying  pen- 
written  records,  the  right  to  sell  similar  ma- 
chines In  Texas,  and  capital  stock  of  the 
photo  company  of  the  face  value  of  $4,000, 
sold  to  appellants  and  Kemp  by  the  photo 
company  acting  by  Its  president  one  Greg- 
ory. Two  or  three  days  after  the  date  of  the 
execution  of  the  note,  the  photo  company, 
by  an  indorsement  "without  recourse,"  trans- 
ferred the  note  to  appellee  and  appellant 
Harlan  for  a  consideration  of  $2,000  paid  to 
It  $1,000  by  Harlan,  and  the  other  $1,000 
by  appellee.  Appellants  contmded  that  they 
were  induced  to  make  the  note  by  a  fraud 
practiced  on  them  by  Gregory ;  that  the  con- 
sideration therefor  had  failed ;  and  that  ap- 
pellee had  notice  thereof  at  the  time  he  pur- 
chased the  note.  Appellee  contaided  that  If 
It  was  true  that  appellants  were  so  indnced 
to  execute  the  note,  and  that  the  considera- 
tion therefor  had  failed,  he  nevertheless  was 
entitled  to  recover,  because  he  purchased  the 
note  before  its  maturity.  In  due  course  of 
trade,  for  a  valuable  consideration  paid,  and 
without  notice  of  any  vice  In  It  The  Judg- 
ment rendered  Involves  a  finding  In  accord- 
ance with  appellee's  contention,  and  if  there 
was  testimony  authorizing  the  finding  the 
Judgment  should  be  affirmed;  for  If  apiwUee 
was  such  a  purchaser  the  matters  relied 
npon  as  a  defense  ag^alnst  the  recovery 
sought  were  not  available  to  appellants  as 
against  him.  There  is  testimony  in  the  rec- 
ord which,  we  think,  authorized  such  a  find- 
ing. Appellee,  as  a  witness,  testified  that  he 
"knew  what  the  note  was  given  for,"  but 
"did  not  know  that  the  machine  was  not 
giving  good  satisfaction  at  that  time."  He 
further  testified  that  before  he  bought  the 
note  he  told  appellant  Harlan  he  was  "think- 
ing seriously  of  buying  it"  and  asked  Har- 
lan, "How  about  it?"  and  that  Harlan  re- 
plied: "It  Is  ail  right  It  is  going  to  be 
paid."  It  was  after  this  conversation  with 
Harlan  that  appellee  purchased  the  note. 
It  seems  to  us  that  the  testimony  referred 
to  tended  to  show  that  appellee  did  not  have 
notice  of  the  vice  In  the  note,  and  that  we 
should  not  say  tliat  the  finding  to  that  effect 
involved  In  the  Judgment  was  without  evi- 
dence to  support  It  It  appears  from  tes- 
timony in  the  record  tbat  after  appellee 
agreed  with  Gregory  to  purchase  the  note 
he  agreed  tliat  Harlan  might  liare  a  one- 
half  interest  In  It  If  he  would  pay  to  Greg- 
ory one-half  the  purchase  price.  Harlan 
thereupon  paid  to  Gregory  one-half  of  the 
$2,000  appellee  had  agreed  to  pay  for  the 
note.  It  is  insisted  that  the  effect  of  the 
transaction  was  to  make  Harlan  and  appellee 
partners  in  the  purchase  of  the  note,  and 
that,  Harlan  having  knowledge  of  the  victr 
In  the  note,  appellee,  as  his  partner  in  the 
transaction,  was  chargeable  with  such  knowl- 
edge.   It  Is,  perhaps,  a  sufficient  answer  to 


•For  other  cuea  aee  same  topic  and  ■ection  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Seriei  *  Rep'r  Indaxa 


Digitized  by 


Cjoogle 


Tex.) 


WILLIAMS  ▼.  KUTKENOALIi 


Q29 


tbis  contention  to  say  that  the  Judgment  In- 
volves a  finding,  supported  by  testimony,  that 
appellee  pnichased  the  note  on  his  own  ac- 
count, and  then  sold  to  Harlan  a  one-half 
interest  In  It ;  but  we  think  It  also  may  be 
said  that  the  Judgment  involves  a  finding, 
not  without  support  in  the  testimony,  that 
Harlan  himself  at  that  time  did  not  know 
or  have  reason  to  believe  that  the  considera- 
tion for  the  note  had  failed. 

We  condade  as  the  court  below  did  that 
appellee,  as  an  Innocent  purchaser,  was  en- 
titled to  protection  as  against  the  defenses 
asserted  by  appellants.  Therefore  the  Judg- 
ment is  affirmed. 


WILLIAMS  V.  KDTKENDALL. 

(Couit  of  Civil  Appeals  of  Texas.    Austin. 

Nov.  20.  1912.) 

1.  Easembrtb  (I  1*)— Wats— Mamnxb  or  Ao- 

QCIBITION. 

An  easement  of  way  can  only  be  acquired 
by  express  grant  or  by  implied  grant  as  a  way 
of  necessity  or  by  prescription  or  limitation. 

[Ed.  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  H  1,  2,  5-7;   Dec.  Dig.  f  1.*] 

2.  Easbiierts     (I    86*)— Watb— Establish- 

MXNIV- BUBDKN  OT  PBOOF. 

One  claiming  an  easement  of  way  without 
any  express  grant  must  establish  all  of  the 
necessary  facts  by  which  the  right  may  be  pre- 
sumed, such  as  peaceable  possession,  exclusive, 
continued,  and  adverse  to  the  owner,  and  a  fail- 
ure of  proof  of  any  of  such  facts  is  fatal  to 
his  rights. 

lEd.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  ||  7T,  78,  88-93;  Dec.  Dig.  S  36.*] 
8.  Easeuentb  (I  18*)— Ways— Watb  of  N«- 

CE88ITT. 

A  way  of  necessity  arises  where  a  grantor 
conveys  land  not  having  any  outlet  save  over 
the  remaining  land  of  the  grantor,  and,  where 
land  may  be  reached  by  roadways,  there  can 
be  no  way  of  necessity,  since  there  can  be  no 
way  of  necessity  unless  there  is  an  absolute  ne- 
cessity without  which  the  party  claiming  it 
wonld  be  wholly  deprived  of  the  use  of  his  land. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  60-65;   Dec.  Dig.  |  18.*] 
4.  Easxuemts  (I  8*)— Ways— Pbescbiption. 

To  establish  a  way  by  prescription,  there 
mnst  be  an  adverse  user  of  the  same  against 
the  owner,  and,  where  the  way  is  also  used  by 
the  owner,  no  such  adverse  possession  exists, 
nor  does  it  exist  where  the  way  is  merely  used 
by  permission,  or  where  it  is  used  over  unin- 
closed  and  unimproved  lands. 

[£d.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  H  23.  24,  27-83:   Dec.  Dig.  |  a*l 

Appeal  from  District  Court,  Hays  County; 
Frank  S.  Roberts,  Judge. 

Action  by  W.  M.  Kuykendall  against  H. 
G.  Williams.  From  a  Judgment  for  plain- 
tiff, defoidant  appeals.  Reversed  and  ren- 
dered. 

K.  £.  McKie,  of  San  Marcos,  for  appel- 
lant. Thos.  J.  Sannders,  of  San  Marcos,  for 
appellee. 

RICE,  3.  Appellant  and  appellee  owned 
adjoining  tracts  of  land;  appellant's  tract 
abattlng  npon  the  public  road  leading  from 


Kyle  to  Dripping  Springs,  and  situated 
between  said  road  and  appellee's  tract  Ap- 
pellee brought  this  suit  on  the  11th  day  of 
January,  1912,  for  a  mandatory  injunction, 
requiring  appellant  to  unlock  and  leave  open 
a  certain  gate  opening  into  said  public  road 
from  his  inclosure,  alleging  that  there  was, 
and  had  been  for  80  years  prior  thereto,  a 
roadway  leading  from  said  public  road 
through  said  gateway  over  and  through  ap- 
pellant's pasture  to  the  stockpens  upon  bis 
own  tract  of  land.  After  plea  in  abatement, 
setting  up  the  fact  that  prior  to  the  filing 
of  this  suit  be  had  sold  the  land  to  C.  C. 
Waller,  whom  he  claimed  was  a  necessary 
party  to  said  suit,  appellant  filed  a  general 
denial  and  special  answer  denying  the  mat- 
ters set  up  In  appellee's  petition.  A  tempo- 
rary writ  of  injunction  was  granted  wblcb, 
upon  final  trial  before  the  court  without  a 
Jury,  was  perpetuated,  requiring  ^ippellant 
to  unlock  and  keep  open  the  gate  leading 
from  bis  pasture  into  said  public  road,  and 
establishing  said  passway  according  to  ap- 
pellee's contention,  from  wblcb  Judgment  ap>- 
pellant  has  prosecuted  this  appeal,  and  has 
assigned  many  reasons  for  a  reversal  of  the 
Judgment,  some  of  which  present  interesting 
questions;  but,  in  the  view  we  have  taken 
of  this  case,  we  think  it  Is  only  necessary  to 
discuss  the  several  assignments  complaining 
of  the  insulUciency  of  the  evidence  to  sup- 
port the  Judgment.  Appellee  does  not  con- 
tend,' nor  does  the  evidence  sustain  the  the- 
ory, that  the  passway  in  question  ^aa  ever 
a  public  road;  but  his  insistence  is  to  tbe 
effect  that  It  is  either  a  way  by  necessity 
or  by  prescription. 

[1]  The  authorities  bold  that  such  an 
easement  can  only  be  acquired  by  a  grant  in 
one  of  three  ways :  First,  by  express  grant, 
as  by  a  deed;  second,  by  implied  grant,  as  a 
wa7  of  necessity ;  and,  third,  by  prescription 
or  limitation,  which  presumes  a  grant  See 
volume  10,  Am.  ft  Eng.  Ency.  Law,  p.  409; 
Cyc.  vol.  14,  pp.  1145-1166. 

[2]  It  is  also  held  in  Texas  Western  Hall- 
way V.  Wilson,  83  Tex.  156,  18  S.  W.  325, 
tliat  the  burden  of  proof  is  upon  the  party 
claiming  the  easement,  without  any  direct 
or  express  grant,  to  establish  all  of  tbe  nec- 
essary facts  by  which  tbe  right  may  be  pre- 
sumed in  his  favor,  such  as  peaceable  pos- 
session, exclusive,  continued,  and  adverse  to 
the  owner  of  the  land.  A  failure  in  pnxtf 
of  any  of  such  facts  is  fatal  to  the  right  as- 
serted. See,  also,  Cyc.  vol.  14,  p.  1196.  In 
tbe  present  case  there  is  no  express  grant 
claimed. 

[3]  A  way  of  necessity  arises  where  one 
party  has  granted  land  to  another  not  hav- 
ing any  outlet  save  over  tbe  land  of  tbe 
grantor,  in  which  the  grantor,  by  impli^- 
tlon,  grants  a  right  of  way.  Sassman  v.  Col- 
lins. 53  Tex.  Civ.  App.  71,  115  S.  W.  337.  In 
tbe  case  at  bar  the  roadway  in  question  Is 
not  one  of  necessity  for  the  reason  that  the 
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evidence  shows  that  there  are  two  other 
roadways  by  which  appellee  can  reach  the 
same  public  road.  It  Is  tme  that  said  routes 
are  shown  to  be  more  difficult,  and  one  of 
them  farther,  than  the  one  In  dispute.  In 
Hall  V.  City  of  Austin,  20  Tex.  Civ.  App.  59, 
48  S.  W.  6S,  and  Alley  t.  Carleton,  29  Tex. 
74,  94  Am.  Dec.  260,  It  is  held  that  |i  way 
of  necessity  must  be  more  than  a  way  of 
convenience,  but  must  be  an°  absolute  neces- 
sity, without  which  the  party  claiming  it 
would  be  wholly  deprived  of  the  use  of  his 
land;  and  that  it  Is  not  sufficient  In  estab- 
lishing a  way  of  necessity  to  simply  show 
that  It  would  be  expensive  to  obtain  another 
outlet  Besides,  in  the  present  case  it  ap- 
pears that  appellee  did  not  purchase  his 
land  from  appellant,  but  from  one  Rogers, 
through  whose  land  there  is  a  passway  to 
the  public  road. 

[4]  With  reference  to  the  claim  by  pre- 
scription, it  Is  shown  from  the  evidence  that 
appellant  purchased  his  tract  of  land  in 
1876,  and  that  appellee  purchased  his  from 
Rogers  about  eight  years  prior  to  the  insti- 
tution of  this  suit.  It  seems  that  for  some 
time  prior  to  appellant's  purchase,  and  be- 
fore the  lands  in  question  were  Inclosed, 
there  was  a  dim  roadway  leading  from  a 
point  somewhere  in  appellee's  pasture,  near 
his  stockpens,  across  both  of  said  tracts  of 
land  into  the  public  road  at  said  gateway, 
which  had  been  occasionally  traveled;  but 
it  is  shQwn,  however,  that  appellant  Inclosed 
bis  lands  about  25  years  prior  to  the  institu- 
tion of  this  suit,  placing  for  bis  own  con- 
venience a  gate  at  a  point  where  this  old 
roadway  intersected  the  public  road,  and 
that,  passing  after  that  time  through  his  in- 
dosure  by  way  of  said  roadway,  was  per- 
missive only.  Appellee  himself  testified  that 
the  gate  was  only  left  unlocked  at  this  point 
for  about  six  months  after  his  purchase, 
but,  from  that  time  up  until  the  filing  of 
suit,  it  Iiad  been  kept  locked  and  the  pas- 
sage closed  except  for  a  short  time  when  he 
and  bis  tenant  Blocker  enjoyed  the  privilege 
of  a  key,  furnished  blm  by  appellant.  In  or- 
der to  establish  a  roadway  by  prescription, 
there  must  be  an  adverse  user  of  same 
against  the  owner  of  the  land,  without  which 
no  such  right  can  be  established.  Where  the 
way  is  also  used  by  the  owner,  no  such  ad- 
verse possession  exists;  nor  does  It  exist 
where  the  roadway  is  merely  used  by  per- 
mission of  the  owner.  See  Cunningham  v. 
San  Saba  County,  1  Tex.  Civ.  App.  480,  20 
S.  W.  941;  Worthlngton  v.  Wade,  82  Tex. 
26,  17  S.  W.  520;  Sassman  v.  Collins,  supra. 
Prior  to  the  fencing  of  the  land  by  appel- 
lant, no  right  of  way  was  acquired  as 
against  him,  because,  under  the  law  of  this 
state,  merely  traveling  over  unlnclosed  and 
unimproved  lands  is  not  the  adverse  hold- 
ing such  as  contemplated  by  law.  See  Cun- 
ningham V.  San  Saba  County  and  Worthlng- 
ton V.  Wade,  supra. 


We  think  the  evidence  in  this  case  wholly 
fails  to  establish  appellee's  contention  in  ei- 
ther respect ;  and,  It  appearing  that  tlie  case 
has  been  fully  developed.  It  becomes  our  du- 
ty to  render  such  Judgment  as  should  have 
been  rendered  by  the  court  below,  which  is 
to  reverse  and  render  the  Judgment  in  favor 
of  appellant,  and  it  is  accordingly  to  or- 
dered. 

Reversed  and  rendered. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  CARTWRIGHT 

et  al. 

(Coart  of   Civil   Appeals    of  Texas.      Dallas. 

Nov.  16,  191Z     Behearing  Denied 

Dec.  7,  1912.  J 

1.  New  Tbial  (I  71*)— Gboords  — V«BDicr 

OONTBABT   TO    EVIDENCE. 

Where  the  evidence  was  conflicting,  but 
sufficient  to  snstain  the  finding  of  the  joty,  a 
new  trial,  on  the  ground  that  the  verdict  was 
against  the  i>reponderance  of  the  evidence,  was 
properly  denied. 

[Ed.  Note.— For  other  case,  see  New  Trial, 
Cent  Dig.  {{  144,  145;   Dec  Dig.  {  71.*] 

2.  Appkal  and  Ebbob  (|  1002*)— Beview— 
Question  or  Fact. 

Where  the  evidence  was  conflicting,  bat 
snffident  to  sustain  the  finding  of  the  jary, 
the  verdict  will  not  be  disturbed,  as  against 
the  weight  of  the  evidence,   on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937;  Dec  Dig.  I 
1002.  •] 

3.  Appeai.  and   Ebbob   (|  500*)  —  Recobd— 
Mattebs  to  be  shown  bt  becobd. 

Where  there  was  no  jadgment  or  record  en- 
try showing  any  ruling  on  an  exception  to  the 
petition,  such  ruling  cannot  be  reviewed,  al- 
though preserved  by  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2295-2298;    Dec  IMg.  | 

4.  Continuance  (|  31*)— Subpsise  at  Tbial. 

Where  the  petition  In  a  shipper's  action 
contained  general  aUegations  of  unnecessary 
and  unreasonable  delay  and  rough  handling  of 
the  shipment,  surprise  justifying  a  continuance 
cannot  be  predicated  on  the  admission  of  evi- 
dence of  particular  acts  of  delay  and  rough 
handling,  although  defendant  had  excepted  to 
the  petition  as  too  general,  especially  where  de- 
fendant had  taken  depositionB  to  rebut  sach 
evidence,  thus  showing  that  it  was  not  surprised 
thereby. 

[Eld.  Note. — ^For  other  cases,  see  Continuance, 
Cent.  Dig.  |{  96-98;   Dec  Dig.  {  81.*] 

5.  Tbial  (I  251*)— Instructions  —  Appuca- 

TION  TO  ISSUBS. 

The  refusal  of  an  instruction  requested  by 
defendant,  relative  to  an  issue  not  submitted  to 
the  jury  as  a  ground  of  recovery,  was  not  error, 
since  the  failure  to  submit  such  issue  with- 
drew it  from  the  consideration  of  the  jury. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  587-595;   Dec.  Dig.  {  251.*] 

Appeal  from  District  Court  Kaufman 
County;  P.  I*  Hawkins,  Judge. 

Action  by  Matthew  Cartwright  against  the 
St  Louis  &  San  Frandsco  Railroad  Com- 
pany and  others.  From  a  Judgment  tor 
plalntlfr,  the  defendant  named  appeals.  Af- 
firmed. 


•For  other  casei  «ee  same  topic  and  section  NUUBBR  In  I}ee.  Dig.  t  Am  Dig.  Ke7-No.  Sertei  &  Rep'r  Indexes 
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Andrews,  Ball  &  Streetman,  of  Ft.  Worth, 
and  A.  H.  Dashlell,  of  Terrell,  for  appellant. 
Wynne  &  Wynne,  of  Wills  Point,  for  appel- 
lee. 

TAIAOT,  J.  The  appellee  Matthew  Cart- 
wrlgbt  sued  the  appellant,  St  liOuls  &  San 
Francisco  Railroad  Company,  and  the  Paris 
&  Great  Northern  Railroad  Company  and  the 
Texas  Midland  Railroad  for  damages  to 
180  bead  of  beef  cattle,  shipped  on  the  6th 
day  of  Jmte,  1909,  from  Kaufman,  Tex.,  to 
Bast  St  U>nlB,  IlL  The  plaintiff  alleged 
four  grounds  of  negligence,  namely:  (1) 
"That  the  cars  In  which  the  cattle  were  load- 
ed were  not  properly  bedded."  (2)  "That 
they  were  negligently  delayed  on  each  and 
all  the  lines  of  railway  of  said  defendants 
over  which  said  cattle  were  being  transport- 
ed." (3)  "That  the  cars  were  roughly 
handled  and  bnmped  and  Jostled  together, 
knocking  said  cattle  down  and  against  each 
other,  and  against  the  sides  of  the  cars, 
causing  them  to  be  bruised,  torn,  and  scratch- 
ed, and  several  of  them  to  be  crippled ;  that 
the  employes  of  each  of  said  defendants  were 
guilty  of  this  kind  of  handling  of  said  cat- 
tle." (4)  "That  the  cattle  were  unloaded  at 
Newburg  in  muddy  pens,  and  that  the  St 
Louis  te  San  Francisco  Railroad  Company 
was  guilty  of  negligence  in  not  having  suit- 
able pens  for  unloading  stock  for  feed  and 
rest" 

It  was  alleged  that  the  cattle  were  intend- 
ed for  the  St  Louis  market  of  Monday  morn- 
ing, June  7th,  and  arrived  too  late  for  that 
morning's  market  and  had  to  be  held  over 
to  the  market  of  June  8th;  that  by  reason 
of  the  delay  the  cattle  lost  In  weight  40 
pounds  per  head;  that  the  market  declined 
from  the  7th  to  the  8th  10  cents  per  hundred- 
weight; that  on  account  of  the  bruised  and 
muddy  appearance  of  the  cattle,  etc.,  they 
lost  60  cents  per  hundredweight 

All  the  defendants  answered,  specially  ex- 
cepting to  plaintUTa  petition,  because  the  "al- 
legations of  delay  and  rough  handling  do 
xtot  state  the  time  and  places,  and  on  what 
line  of  road,  the  delays  and  rough  handling 
eccnrred."  The  St  Louis  &  San  Francisco 
Railroad  Company  further  answered,  after 
a  general  denial,  (1)  that  the  usual  and  ordi- 
nary time  for  transportation  of  cattle  from 
Kaufman,  Tex.,  to  East  St.  Louis,  111.,  was 
from  42  to  48  hours ;  (2)  that  the  cattle  were 
tec^ved  from  the  codefendant  Texas  Midland 
Railroad  at  Paris,  Tex.,  at  6:16  p.  m.  the 
same  day,  arriving  at  St  Louis  at  9  a.  m.  on 
the  morning  of  June  7th,  carried  through  the 
«lt7  of  St  Louis  and  across  the  river  to  the 
National  Stockyards,  ESast  St  Louis,  and 
there  delivered,  June  7th,  at  11:40  a.  m.; 
(8)  that  on  arrival  at  Newbnrg,  Mo.,  on  June 
6tb,  at  6:30  p.  m.,  the  cattle  had  been  on 
the  cars  31  hours  and  16  minutes;  that  it 
was  impossible  to  mn  the  cattle  from  New- 
t>arg  to  Bast  St  Louis,  111.,  In  the  remaining 


4  hours  and  46  minutes,  and  that  they  were 
compelled  to  unload  said  cattle  in  Newbnrg 
for  rest  feed,  and  water  in  compliance  with 
the  federal  statute  prohibiting  carriers  from 
keeping  cattle  on  board  the  cars  longer  than 
36  hours  without  unloading  for  feed,  rest 
and  water;  (4)  that  if  the  pens  at  New- 
bnrg, Mo.,  were  muddy  it  resulted  from  nat- 
ural causes;  (6)  that  If  any  of  the  steers 
were  crippled  en  route  It  was  caused  by  the 
natural  viciousness  of  the  cattle;  (6)  that 
the  cattle  were  handled  with  ordinary  care 
and  dispatch,  and  transported  in  a  reason- 
able time ;  and  that  it  is  impossible  to  trans- 
port cattle  without  delay  for  numerous 
causes. 

During  the  progress  of  the  trial  plaintiff 
offered  testimony  of  delays  and  rough  han- 
dling of  his  cattle  and  at  certain  points  on 
appellant's  line  of  road,  after  which  the  de- 
fendants moved  that  said  testimony  be  strick- 
en out,  and  the  court  overruled  the  motion. 
Then  the  defendants  filed  a  motion  to  with- 
draw their  announcemait  of  ready,  and  to 
continue  the  case  on  the  ground  of  surprise, 
in  order  that  they  might  secure  testimony  to 
rebut  the  evidence  of  specific  acts  of  rough 
handling  and  delays  offered  by  plaintiff,  and 
this  motion  was  by  the  court  overruled. 

The  case  was  tried  before  a  jury,  and  a 
verdict  returned  for  plaintiff  against  the  de- 
fendant St  Louis  &  San  Francisco  Railroad 
Company  for  the  sum  of  $1,024.06,  and 
against  the  plaintiff,  and  in  favor  of  the  oth- 
er defendants,  Paris  &  Great  Northern  Rail- 
road Company  and  Texas  Midland  Railroad, 
llie  motion  of  the  defendant  St  Louis  & 
San  E^andsco  Railroad  Company  having 
been  overruled,  it  appealed. 

[1,2]  The  first  second,  third,  and  fourth 
assignments  of  error  complain,  respectively, 
of  the  court's  action  in  overruling  appellant's 
motion  for  a  new  trial,  and  for  grounds  of 
this  complaint  assert  in  effect  that  the  ver- 
dict of  the  Jury  is  not  only  against  the  great 
preponderance  of  the  evidence  on  the  ques- 
tions of  unreasonable  delay  in  the  transpor- 
tation of  the  cattle  and  of  rough  handling 
of  the  same,  but  that  there  Is  no  evidence 
showing  either  such  delay  or  such  handling 
on  appellant's  road.  In  this  view  of  the 
evidence  we  do  not  concur.  The  evidence 
was  conflicting,  but  sufficient  to  sustain  the 
finding  of  the  jury  upon  both  of  these  Issues. 
This  being  true,  the  trial  court  was  justified 
in  overruling  the  motion  for  a  new  trial; 
and  under  repeated  decisions  of  the  appellate 
courts  of  this  state  we  would  not  be  war- 
ranted tn  disturbing  the  verdict  ahd  Judg- 
ment on  the  grounds  urged  in  the  assign- 
ments under  consideration.  It  is  the  peculiar 
province  of  the  jury,  under  our  practice,  to 
determine  all  questions  of  fact. 

[3]  The  fifth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  overruling  special 
exception  No.  1,  In  defendant's  first  amended 
answer,  excepting  to  the  allegation  in  plain- 
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tiff's  original  petition,  apou  the  ground  that 
tbe  allegations  of  rough  handling  and  delay 
did  not  state  the  time  and  place,  and  on 
what  Une  of  road,  tbe  delay  and  rough  hand- 
ling occurred."  We  find  no  judgment  or  rec- 
ord entry  showing  any  such  ruling  as  that 
complained  of  in  the  assignment;  and,  in  the 
absence  of  such  a  judgment,  the  ruling,  al- 
though preserved  by  a  bill  of  exception, 
which  Is  contained  In  the  transcript,  cannot 
be  reviewed  on  appeal.  For  a  discussion  of 
the  question  and  citation  of  authorities  sus- 
taining this  view,  see  Daniel  v.  Daniel,  128 
S.  W.  469,  decided  by  this  court,  and  writ  of 
error  denied  by  the  Supreme  Court 

[4]  The  question,  however,  is  Incidentally 
raised  by  api>ellant'8  seventh  assignment  of 
error.  This  assignment  Is  that  the  "court 
erred  In  overruling  and  not  sustaining  the  de- 
fendant's motion  to  withdraw  Its  announce- 
ment of  ready,  and  to  continue  this  case  on  the 
ground  of  surprise  in  the  Introduction  of  the 
evidence  of  the  delays  at  Paris,  Springfield, 
and  Newburg,  and  the  rough  handling  at  or 
near  Springfield  and  Newburg,  so  as  to  enable 
the  defendant  to  obtain  evidence  In  rebuttal  of 
the  specific  acts  of  the  delay  and  rough  hand- 
ling testified  to  by  the  witness."  The  as- 
signment Is  submitted  as  a  proposition,  and, 
in  addition  thereto,  tbe  following  proposi- 
tion: "The  defendant  having  used  proper 
diligence  to  require  tbe  plalntltr  to  disclose 
the  facts  constituting  his  cause  of  action, 
and  being  surprised  by  the  evidence  of  Har- 
den, and  tbe  evidence  being  material,  the  ap- 
plication to  withdraw  the  announcement  of 
ready,  and  to  continue  the  cause,  should  have 
been  granted."  There  was  no  error  In  this 
action  of  the  court  The  general  allegations 
of  unnecessary  and  unreasonable  delay  and 
rough  handling  of  the  cattle  were  sufficient 
to  admit  proof  thereof,  and  surprise  could 
not  be  predicated  upon  its  admission.  Rail- 
way Co.  V.  Jones,  41  Tex.  Civ.  App.  327,  91 
S.  W.  611;  Railway  Co.  v.  Martin  et  al.,  49 
Tex.  Civ.  Am?.  197,  108  S.  W.  981;  RaUway 
Oo.  V.  Cunningham,  61  Tex.  Civ.  App.  868, 118 
S.  W.  767.  Besides,  the  record  discloses  that 
the  appellant  anticipating  that  testimony 
would  be  offered  by  appellee  to  show  delays 
and  rough  handling  of  the  cattle  at  the 
points  mentioned  In  tbe  assignment  had  pre- 
pared itself  to  Introduce  rebutting  testimony 
in  regard  thereto  by  talking  the  depositions 
of  the  several  conductors  in  charge  of  the 
shipment  from  Paris,  Tex.,  to  the  point  of 
destination,  the  deposition  of  the  foreman  of 
tbe  Paris  &  Great  Northern  Railroad  Com- 
pany at  Paris,  Tex.,  tbe  depositions  of  its 
stodcyard  foreman  and  its  assistant  super- 
Intoadent  at  Newburg,  Mo.,  and  also  the  dep- 
ositions of  certain  of  the  employes  of  the 
Terminal  Railroad  Association  and  of  the 
St  Louis  National  Stodcyaxds.    By  the  testi- 


mony of  these  witnesses,  appellant  endeav- 
ored to  meet  the  Issues  pleaded  and  sought  to 
be  proved  by  appellee,  and  this  refutes  tbe 
Idea  that  appellant  was,  in  fact  surprised  at 
tbe  admission  of  testimony  showing  delays 
and  rough  handling  of  appellee's  cattle  at 
Paris,  Springfield,  and  Newburg.  Under  the 
circumstances  disclosed  by  the  record,  the 
court  did  not  err  in  refusing  to  allow  appel- 
lant to  withdraw  its  announconent  and  con- 
tinue the  case. 

[SI  Nor  did  the  court  err  In  refusing  to  in- 
struct the  jury,  as  requested  by  appellant 
that  if  the  cattle  were  delivered  at  the  sto^- 
yards  by  appellant  on  June  7, 1909,  befmre  the 
market  closed  for  that  day,  appellee  oonld 
not  recover  any  damages  by  reason  <^  the 
cattle  having  been  held  over  until  June  8th. 
The .  only  grounds  of  negligence  submitted, 
and  upon  which  the  jury  were  authorised  by 
the  court's  general  charge  to  predicate  a  ver- 
diet  in  favor  of  appellee,  were  delays  in 
transit  rough  handling  of  the  cattle,  and 
placing  them  in  muddy  pens  at  Newburg, 
Mo.,  resulting  In  Injary  to  the  cattle  and 
causing  them  to  shrink  in  weight  Ttie  issue 
tendered  by  the  pleadings  of  the  a]K>^ee,  to 
the  effect  that  be  sustained  damages  on  ac- 
count of  the  n^ligence  of  appellant  in  fail- 
ing to  transport  the  cattle  to  St  Louis  in 
time  to  be  placed  on  the  market  for  sale  on 
the  7th  of  June,  1909,  was  not  submitted  to 
the  jury  as  a  ground  of  recovery;  and  the 
failure  to  sutKuit  such  issue  had  the  effect  to 
withdraw  It  from  the  consideration  of  the 
jury  altogether.  Tbe  refusal  to  give  the  spe- 
cial charge,  therefore,  resulted  In  no  injury 
to  appellant  and  furnishes  no  just  gronnd  of 
complaint 

We  are  further  of  the  opinion  that  the  evi- 
dence was  sufficient  to  justify  the  conclusion 
that  tbe  pens  in  wlilcb  the  cattle  were  placed 
in  Newburg,  Mo.,  were  muddy  and  filthy  as 
a  result  of  the  failure  of  ai^jellant  to  exer- 
cise ordinary  care  to  better  their  condition, 
and  that  appellant  was  guilty  of  negligence 
in  putting  the  cattle  in  these  pens  and  keep- 
ing them  there  for  the  length  of  time  shown 
by  the  evidence,  which  proximately  resulted 
in  a  depredation  In  their  value  and  loss  to 
ai^>eUee.  The  court  did  not  therefore,  err 
in  overruling  appellant's  motion  for  a  new 
trial,  based  on  the  alleged  insufficiency  of  the 
evidence  to  establish  this  issue. 

There  are  several  assignments  of  error 
that  have  not  been  dlscuEsed.  Some  of  these 
assignments  have  been  disposed  of  by  what 
has  already  been  said,  and  none  presents  re- 
versible error.  The  material  allegations  of 
the  plaintlfrs  i>etition  were  sufficiently  es- 
tablished by  the  evidence  to  warrant  the  ver- 
dict rendered,  and  the  Judgment  of  the  dis- 
trict court  based  thereon  will  be  affirmed. 

Affirmed. 
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MORRIS  et  aL  ▼.  SHORT. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nor.  7.  1912.     On  Motion  for  Rehear- 

ins,  Dec.  5,  1912.) 

1.  Deeds    (I    114*)— GoNeRrBUCnoN— Dksouf- 
TlOlf  OF  PnoPEiiTr. 

A  description  of  land  in  a  deed  as  1,000 
acres  of  land  undivided  and  a  part  of  a  larger 
tract,  sitoated  in  certain  counties  on  the  head- 
right  surveys  of  D.  and  others,  for  a  more  full 
description  of  which  reference  was  made  to  a 
recorded  deed,  was  sufficient  to  convey  1,000 
acres  In  whatever  portion  of  such  larger  tract 
belotlKed  to  the  grantor. 

[E]d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  316-822,  826-329;    Dec.  Dig.  {  114.*] 

2.  Afpeai.  and    Ebbob   ({   842*)— Review— 
coxclubiors  ot  iiaw. 

The  trial  court's  construction  of  a  deed  is 
not  binding  on  appeal,  since  it  is  a  conclusion 
of  law  rather  than  a  finding  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  3316-SS30;  Dec.  Dig.  | 
842.*I 

8.  Deeds  (|  96*)— OoRsiBuonon- liAnouAQB 

or  InsisTnatiiT. 

A  deed  which  is  not  attacked  for  fraud, 
accident  or  mistake  should  be  construed  ac- 
cording to  Its  terms. 

lEU.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  U  288,  241-264:   Dec.  Dig.  |  96.*] 

4.  Deeds     (I     120*)  —  Ookwsuotiok  —  Lak- 

OUAOE   OT    INBntXTMBRT. 

A  deed,  absolute  on  its  &ce,  cannot  he 
construed  as  a  contract  for  a  contingent  inter- 
est in  the  land,  in  the  absence  of  evidence  of  a 
contract  different  from  that  imported  by  the 
terms  of  the  dend. 

[Eld.  Note.— l!  or  other  cases,  see  Deeds,  Cent 
Dig.  U  375-398,  401,  407-412,  416-464 ;  Dec. 
Dig.  i  120.*] 

6.  EsTOFFXi.   ({  39*)— Pbopebtt  Convbykd— 
Afteb-Acquibed  Title. 

Where  a  deed  contained  no  express  war- 
ranty nor  any  language  limiting  tlie  warranty 
against  incnmbrancea  Implied  from  the  use  of 
the  words  "grant"  or  "convey"  under  Rev.  St 
1896.  art  683,  and  the  grantor  at  the  time  had 
no  title,  a  title  sobsequently  acquired  by  him 
vested  immediately  in  the  grantee  by  force  of 
the  implied  warranty. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  If  108,  109;  Dec.  Dig.  |  39.*] 

6.  COVEITAITTB      (f     96*)— COVENANT      AOAINST 
InOUMBBANOES— "iNOXnCBBANCE." 

A  paramount  outstanding  title  is  an  "in- 
cnmbrance"  within  the  meaning  of  a  covenant 
against  incumbrances. 

(Bl  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  111-129;   Dec.  big.  |  96.* 

For  other  definitions,  see  Words  and  Phra»- 
es,  voL  4,  pp.  8619-«^.] 

7.  Ebtopfki.  (I  88*)--Pbopbbtt  Cokvbted— 
ArrEB-AcquiBKD  Title. 

For  an  after-acquired  title  to  pass  to  a 
Siantee  under  a  warranty  of  title,  it  is  not 
necessary  that  the  conveyance  should  have  been 
upon  a  valuable  consideration. 
^[B!d.  Note.— For  other  cases,  see  ESstoppel, 
Cent  Dig.  {{  9fr-107 ;   Dec.  IMg.  {  8&*] 

8L  EsTOPPEi,  (I  68*)— ElLEMENTs— Pbejttdicb 
TO  Pkbsou  Swtting  vt. 
Attorneys  were  not  estopped  from  claiming 
uiat  a  deed  to  them  conveyed  an  absolute  title, 
by  tn  answer,  filed  by  them  in  a  prior  action, 
alleging  that  their  client  conveyed  such  land  to 
take  effect  a*  a  valid  deed  only  in  case  he  was 
•occesaful  in  pending  litigation, .  as  against  a 


subsequent  purchaser  who  did  not  rely  thereon 
and  who  paid  nothing  of  value  for  his  convey- 
ance. 

[Bd.  Note.— For  other  cases,  see  Elstoppel, 
Cent  Dig.  f{  144,  146;   Dec.  Dig.  |  58.*] 

On  Motion  for  Rehearing. 
9.  Judgment  ({  266*)— Cokfobmitt  to  Find- 

JNOB. 

A  party  to  an  action  conveyed  an  interest 
in  land,  the  title  to  which  was  in  dispute,  to 
his  attorneys  by  a  deed  absolute  on  its  face. 
It  was  claimed  that  it  was  intended  only  as  a 
contract  to  convey  one-half  of  the  land  re- 
covered by  him  in  that  action.  He  recovered 
nothing  in  that  action,  but  subsequently  ac- 
quired title  to  such  land.  Held,  that  a  finding 
by  the  trial  court  in  a  subsequent  action,  that 
the  attorneys  were  entitled  to  a  part  of  the 
land,  necessarily  involved  a  finding  that  the 
conveyance  was  not  on  the  contingency  claim- 
ed, and  hence  the  court  erred  in  Umituig  their 
recovery  to  one-half  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  H  446-464 ;   Dec.  Dig.  I  2667] 

Appeal  from  District  Court,  Upshur  Coun- 
ty; R.  W.  Simpson,  Judge. 

Trespass  to  try  title  by  U.  F.  Short  against 
M.  L.  Morris  and  anotlier.  From  the  Judg- 
ment, defenSants  appeal,  and  plaintiff  cross- 
appeals.     Reformed  and  rendered. 

JobQ  S.  Barnwell,  of  Gilmer,  and  Morris  & 
Pope  and  A.  U.  Puckitt,  all  of  Dallas,  for 
appellants.  Warren  &  Brlggs,  of  Ullmer,  and 
U.  F.  Short,  of  Dallas,  for  aK)ellee. 

HODGES,  J.  This  suit  was  Instituted  In 
the  court  below  by  U.  F.  Short,  the  appel- 
lee. In  the  form  of  an  action  of  trespass  to 
try  title,  against  Morris  and  Crow,  the  ap- 
pellants, for  the  recovery  of  a  tract  of  621 
acres  of  land  situated  in  Upshur  county. 
The  following  is  a  statement  of  the  substan- 
tial facts  as  we  gather  them  from  the  briefs 
of  counsel  and  from  the  record  filed  In  the 
case: 

Jas.  B.  Simpson  is  the  agreed  common 
source  from  which  all  the  parties  deralgn 
title.  In  1891  Jas.  B.  Simpson  became  in- 
solvent He  was  at  the  time  the  owner  of 
7,680  acres  of  land  situated  In  Camp  and 
Upshur  counties,  of  which  the  land  In  con- 
troversy Is  a  part  In  order  to  place  this 
property  beyond  the  reach  of  his  creditors, 
Simpson,  on  the  21st  day  of  July,  1891,  made 
a  deed  purporting  to  convey  all  of  his  land 
situated  in  those  two  counties  to  one  Ken- 
nett  Cayce.  The  deed  recited  a  consideration 
of  $11,500  paid  in  cash,  and  was  afterwards 
placed  of  record  in  both  counties.  The  facts, 
however,  show  that  Cayce  was  a  fictitious 
person  and  that  no  consideration  In  fact 
passed  to  Simpson.  At  the  time  this  scheme 
was  attempted,  Simpson  was  indebted  to  the 
following  creditors:  Sam  Thurmond,  T.  L. 
Torrans,  the  Bankers'  ft  Merchants'  Na- 
tional Bank  of  Dallas,  and  the  National  Park 
Bank  of  New  York.  None  of  these  claims 
appear  to  have  been  secured  by  liens  at  that 
time. 

On  January  14,  1892,  Thurmond  recovered 
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a  Judgment  against  Simpson  on  his  claim  In 
the  district  court  of  Marion  county  for  the 
sum  of  1924^6.  An  abstract  of  this  Judg- 
ment was  filed  In  the  office  of  the  county 
clerk  of  Camp  county  on  February  26,  1892, 
but  none  was  filed  in  Upshur  county-  On 
the  same  date  that  Thurmond  recovered  his 
Judgment  Torrans  also  recovered  a  Judg- 
ment against  Simpson  for  the  amount  of  his 
'  claim,  which  was  something  less  than  |1,- 
000.  An  abstract  of  this  Judgment  was  filed 
for  record  In  the  office  of  the  county  clerk 
of  Upshur  county  on  February  28,  1892. 

On  February  3,  1892,  a  power  of  attorney 
purporting  to  have  been  executed  by  Cayce 
'  to  M.  L.  Robertson  and  acknowledged  before 
Jas.  B.  Simpson  was  filed  for  record  in  Camp 
county.  Robertson  was  a  son-in-law  of  Simp- 
son. On  May  25,  1892,  Robertson,  claiming 
to  act  by  virtue  of  this  power  of  attorney 
from  Cayce,  executed  a  deed  purporting  to 
convey  all  of  the  lands  described  in  the  deed 
from  Simpson  to  Cayce  to  the  appellee  Short, 
reciting  a  consideration  of  $6,500.  On  the 
same  day  Short  executed  a  deed  conveying 
all  of  the  same  land,  except  200  acres,  to  W. 
D.  Simpson,  a  son  of  Jas.  B.  Simpson.  This 
deed  recited  a  consideration  of  $4,250  paid  in 
cash.  According  to  the  court's  findings,  all 
of  these  transactions  were  for  the  purpose 
of  aiding  Jas.  B.  Simpson  to  hold  his  prop- 
erty beyond  the  reach  of  his  creditors,  and 
no  con^deration  was  in  fact  paid  in  any  of 
them. 

On  March  3,  18^,  William  Kelly  sued 
Kennett  Cayce  in  the  district  court  of  Dal- 
las counfy  on  an  account  amounting  to  |6,- 
208.92,  procured  a  writ  of  attachment,  and 
caused  It  to  be  levied  upon  all  of  the  lands 
described  In  the  deed  from  Simpson  to  Cayce. 
The  levies  were  made  March  6,  1892.  On 
October  10, 1893,  Kelly  recovered  a  Judgment 
in  bis  suit  against  Cayce  and  for  the  fore- 
closure of  his  attachment  liens.  The  lands 
were  subsequently  sold  under  that  Judgment 
and  purchased  by  Kelly,  to  whom  the  sherlfT 
executed  a  deed. 

In  view  of  the  fact  that  the  trial  court 
concluded  that  an  agreement  between  Kelly, 
Short,  and  W.  D.  Simpson  was  entered  into 
for  the  purpose  of  aiding  Jas.  B.  Simpson  to 
defraud  his  creditors,  it  may  be  proper  to 
say  in  this  connection  that  the  various  trans- 
actions between  Simpson,  Short,  and  Kelly, 
and  the  Judgment  recovered  by  Kelly  against 
Cayce,  and  the  sale  thereunder,  are  not  con- 
sidered in  this  case  in  determining  the  right- 
ful owner  of  the  title  to  the  land  in  con- 
troversy. They  are  here  referred  to  sim- 
ply for  the  purpose  of  showing  the  basis  of 
the  claims  which  gave  rise  to  the  litigation 
tliat  arose  thereafter  and  which  is  a  part 
of  the  history  of  the  case. 

On  February  22,  1892,  the  Bankers'  &  Mer- 
chants' National  Bank  of  Dallas  sued  Jas. 
B.  Simpson  on  its  claim  and  procured  a  writ 
of  attachment  to  be  Issued  to  Camp  county, 


which  was  by  the  BheriflC  of  that  county 
levied  upon  the  lands  In  both  Camp  and  Up- 
shur counties.  A  Judgmait  was  thereafter 
rendered  in  the  bank's  fovor  for  $2,154  with 
the  foreclosure  of  the  attachment  lien.  An 
execution  was  Issued  on  this  Judgmoit  and 
placed  in  the  hands  of  the  sheriff  of  Camp 
county,  who,  on  the  7th  day  of  February, 
1894,  sold  the  lands  in  both  counties;  the 
Dallas  bank  becoming  the  purchaser.  Pre- 
vious to  that  time,  on  July  6,  1892,  the  same 
lands  had  been  sold  under  the  Thurmond 
Judgment  and  purchased  by  the  Bankers'  & 
Merchants'  National  Bank  of  Dallas.  Both 
of  the  above-mentioned  sales  are  treated  In 
this  litigation  as  affecting  only  the  lands  in 
Camp  county,  inasmuch  as  the  sheriff  who 
made  the  sales  had  no  authority  to  execute 
process  on  property  in  Upshur  county.  Hence 
it  is  not  contended  that  either  of  the  last- 
mentioned  sales  affected  the  title  to  the 
lands  Involved  in  this  suit 

On  January  16,  1893,  the  National  Park 
Bank  of  New  York  recovered  in  the  district 
court  of  Dallas  county  a  Judgment  against 
Jas.  B.  Simpson  for  something  over  $50,000; 
but  no  process  was  issued  thereon  to  Upshur 
county  tUl  1897. 

Shortly  after  the  sale  made  on  the  2d 
day  of  January,  1894,  under  the  Judgment 
procured  by  Kelly  against  Cayce,  at  whidi 
Kelly  became  the  purchaser,  H.  S.  Hepburn, 
who  had  been  appointed  receiver  for  the 
Bankers'  &  Merchants'  National  Bank  of 
Dallas,  brought  a  suit  in  the  district  court 
of  Camp  county  to  recover  all  of  the  Simp- 
son lands  situated  in  that  county;  the  re- 
ceiver claiming  by  virtue  of  the  sales  made 
under  the  Thurmond  Judgment  as  well  as 
that  in  favor  of  the  Bankers'  &  Merchants' 
National  Bank.  Wm.  KeUy,  U.  F.  Short, 
the  appellee,  and  W.  D.  Simpson  were  made 
parties  defendant  in  that  suit  Kelly  claim- 
ed the  lands  by  virtue  of  the  sherUTs  deed 
under  his  Judgment  against  Cayce.  After 
that  suit  was  instituted,  Wm.  Kelly,  Jas.  B. 
Simpson,  and  Short  entered  into  a  written 
agreement  in  which  they  undertook  to  make 
a  common  defense.  The  agreement  was 
dated  the  5th  day  of  April,  1894.  Jas.  B. 
Simpson  contracted  in  the  name  of  W.  D. 
Simpson,  Jr.,  his  son.  The  writing  recited 
the  fact  that  the  above-mentioned  suit  was 
pending.  The  parties  agreed  to  make  a 
common  cause,  and  it  was  provided  that  if 
they  were  successful  Kelly  should  have  the 
first  2,000  acres.  If  over  2,000  acres  were 
recovered,  then  Short  should  have  200  acres. 
After  Kelly  and  Short  had  received  their  re- 
spective portions,  the  balance,  which  the  {Mr- 
ties  estimated  at  8,000  acres,  should  belong 
to  W.  D.  Simpson,  and  an  equitable  parti- 
tion should  be  made  between  the  parties.  It 
was  further  stipulated  that  eadi  of  the  par- 
ties was  to  furnish  his  own  attorney  at  his 
own  expense,  and  that  the  court  costs  should 
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be  apportioned  between  tbem  In  proportion 
to  their  respective  shares. 

Shortly  afterwards  Wm.  Kelly  entered  into 
a  contract  with  Morris  and  Grow,  the  ap- 
pellants in  this  cause,  by  which  he  engaged 
them  to  represent  him  In  the  litigation  re- 
ferred to  in  the  written  agreement.  Kelly 
«xecuted  the  following  deed  to, Morris  and 
Crow,  dated  the  23d  day  of  May,  1894:  "Know 
all  men  by  these  presents  that  I,  Wm.  Kelly, 
«f  Dallas  county,  Texas,  for  and  In  consider- 
ation of  five  thousand  dollars  to  me  in  hand 
paid  by  Morris  &  Crow  in  certain  services 
rendered  me  in  recovering  a  debt  due  me  by 
Kennett  Cayce,  have  granted,  sold  and  con- 
veyed, and  by  these  presents  do  grant,  sell 
and  convey  to  Morris  8c  Crow,  a  firm  compos- 
«d  of  M.  li.  Morris  and  W.  M.  Crow,  residing 
in  Dallas  county,  Texas,  one  thousand  acres 
of  land,  undivided  and  a  part  of  a  tract  of 
land  containing  7,630»/io  acres  situated  In 
the  counties  of  Camp  and  Upshur,  Texas." 
Then  follows  more  particular  description. 
"To  have  and  to  hold  all  and  singular  the 
premises  together  with  all  and  singular  the 
rights  and  appurtenances  thereto  In  any  wise 
Incident  or  appertaining,  unto  the  said  Mor- 
ris ft  Crow,  their  heirs  or  assigns,  forever  in 
fee  simple." 

This  deed  is  the  beginning  and  the  basis 
of  appellants'  claim  to  an  Interest  In  the  land 
in  controversy.  It  appears  from  the  testi- 
mony that  Morris  and  Crow  had  represented 
Kelly  in  his  suit  In  which  he  recovered  a 
judgment  against  Cayce,  and  that  they  there- 
after represented  him  in  the  future  litigation 
regarding  the  validity  of  Kelly's  claim  to  the 
land  in  controversy  as  well  as  that  in  Camp 
county. 

The  defendants  mentioned  in  the  salt  In- 
stituted by  Hepburn,  receiver.  Sled  a  cross- 
bill asking  for  affirmative  relief.  An  in- 
effective effort  was  thereafter  made  by  the 
receiver  to  dismiss  the  case  and  prosecute 
substantially  the  same  cause  of  action  In  the 
federal  court.  H^buru  afterwards  resigned 
as.  receiver,  and  H.  C.  Weaver  was  appoint- 
«d  to  succeed  him.  On  the  8th  day  of  De- 
'Cember,  1896,  Weaver,  as  receiver,  conveyed 
to  Short,  the  appellee,  all  of  the  Interest 
«iaimed  by  the  Bankers'  ft  Merchants'  Na- 
tional Bank  of  Dallas  to  the  land  there  in 
•controversy. 

On  February  12,  1896,  W.  D.  Simpson,  Jr., 
«zecuted  a  deed  to  Sheppard  ft  Jones,  a  firm 
of  attorneys  composed  of  Jno.  L.  Sheppard 
and  J.  F.  Jones.  Tliat  deed  is  as  follows: 
"Know  all  men  by  these  presents  that  I, 
Wm.  D.  Simpson,  Jr.,  of  the  county  of  Dal- 
las, state  of  Te^s,  in  consideration  of  pro- 
fessional services  rendered  and  to  be  render- 
ed in  the  cases  of  H.  S.  Hepburn,  Receiver, 
r.  U.  F.  Short  and  Others,  pending  in  the 
district  conrt  of  Camp  county,  Texas,  and 
in  the  United  States  Circuit  Court  at  Jef> 
ferson,  Texas,  by  Jno.  L>,  Sh^pard  and  J. 
F.  Jones,  have  granted,  bargained,  sold  and 


conveyed,  and  by  these  presents  do  grant, 
bargain,  sell  and  convey  unto  the  said  Jno. 
Ia  Sheppard  and  J.  F.  Jones  of  the  county  of 
Camp,  state  of.  Texas,  all  that  certain  lot, 
tract  or  parcel  of  land  described  as  follows: 
An  undivided  one-third  Interest  tn  all  lands 
that  this  vendor  may  recover  in  tlie  suit  No. 
1293,  H.  S.  Hepburn,  Receiver,  ▼.  U.  F.  Short 
and  Others,  now  pending  in  the  district  court 
of  Camp  county,  Texas,  or  that  this  vendor 
may  recover  in  the  suit  of  H.  S.  Hepburn 
V.  U.  F.  Short  et  al.,  now  pending  in  the 
United  States  Circuit  Court  at  Jefferson; 
and  special  reference  is  here  made  to  the 
pleadings  in  said  cases  for  a  particular  and 
specific  description  of  said  land.  It  being 
understood,  however,  that  should  the  court 
impose  any  charge  upon  this  vendor's  inter- 
est in  said  lands,  that  the  vendees  herein 
shall  bear  their  one-third  proportion  there- 
of. And  this  vendor  further  covenants  and 
agrees  upon  a  recovery  by  him  finally  in  the 
above  litigation,  that  he  will  make  to  said 
vendees  a  warranty  title  to  the  proportion 
of  lands  herein  conveyed  by  special  warran- 
ty," etc. 

After  these  conveyances  the  suit  pending 
in  the  district  court  of  Camp  county  was 
prosecuted  on  a  cross-bill,  with  Kelly  and 
others  as  the  real  plaintiffs,  against  Short 
as  the  real  defendant  Kelly  and  his  co- 
complainants  abandoned  the  original  form 
of  the  action  and  based  their  claim  for  re- 
lief upon  an  oral  agreement  which  they 
claim  was  entered  into  between  Short,  Kelly, 
and  Simpson,  by  which  Short  undertook  to 
purchase  from  the  receiver  ail  rights  to  the 
property,  for  their  benefit  as  well  as  bis 
own.  Upon  a  trial  of  that  issue  before  the 
court  a  Judgment  was  rendered  in  favor  of 
Short,  and  this  ended  that  litigation.  It 
applied,  however,  only  to  the  lands  situated 
in  Camp  county,  a^  did  not  include  those  in 
controversy. 

On  the  28th  day  of  October,  1895,  the 
Simpson  lands  in  Upshur  county,  and  which 
did  include  the  lands  here  involved,  were 
sold  under  an  execution  issued  on  the  Tor- 
rans  Judgment.  They  were  purchased  by 
R.  T.  Torransi,  and  by  htm  afterwards,  ou 
the  12th  day  of  February,  1896,  sold  and  con- 
veyed to  Thos.  Kelly,  who  later  conveyed 
them  to  Wm.  Kelly.  At  the  time  of  this 
transfer  the  suit  in  Camp  county  was  pend- 
ing as  well  as  one  involving  the  same  is- 
sues in  the  federal  court  at  Jefferson. 

On  May  13,  1897,  an  execution  was  Issued 
out  of  the  district  court  of  Dallas  county  on 
the  Judgment  theretofore  recovered  by  the 
National  Park  Bank  of  New  York  against 
Simpson,  and  levied  on  the  Upshur  county 
lands.  A  sheriff's  sale  was  afterwards  made, 
and  the  lands  purchased  by  F.  M.  Hayes,  as 
receiver  of  the  Ninth  National  Bank  of  Dal- 
las. On  June  8,  1897,  Hayes  filed  suit  in  the 
United  States  Circuit  Court  of  the  North- 
em  District  of  Texas  at  Dallas,  in  which  he 
diarged  that  the  transactlona  and  convey- 
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ances  by  whlcb  Kelly  claimed  to  hare  ob- 
tained tbe  land  through  Kennett  Cayce  were 
fraudulent  and  void  because  tbey  were  the 
result  of  a  consi^racy  entered  into  with  Jas. 
B.  Simpson  to  place  the  property  beyond  the 
reach  of  Simpson's  creditors.  It  was  also 
alleged  that  Kelly's  purchase  of  the  land  In 
Upshur  comity  from  R.  T.  Torrans  was  made 
In  furtherance  of  a  like  conspiracy  with  Jas. 
B.  Simpson  and  for  the  latter's  benefit. 
Upon  those  grounds  the  bill  prayed  for  the 
cancellation  of  all  those  deeds.  Answers 
were  filed  by  Kelly  and  Morris  and  Crow. 
Subsequently  A.  P.  Morey  purchased  from 
Hayes,  the  receiver,  all  of  the  interest  which 
the  bank  owned  by  virtue  of  the  sheriff's 
deed  conveying  to  it  the  lands  In  Upshur 
county.  Mor^  filed  liis  bill,  repeating  in 
substance  the  previous  averments  of  the  re- 
ceiver, and  asked  for  the  same  relief.  While 
this  suit  was  pending,  and  on  the  23d  day 
of  February,  1898,  Kelly  executed  the  fol- 
lowing deed  to  Sbet4)ard  &  Jones:  "Know 
all  men  by  these  presents  that  I,  Wm.  Kelly, 
of  the  county  of  Dallas  and  state  of  Texas, 
for  and  in  consideration  of  the  sum  of  five 
thousand  dollars  to  me  in  hand  i)aid  by 
Sheppard  ft  Jones,  a  law  firm  composed  of 
Jno.  Ia  Sheppard  and  J.  F.  Jones,  in  legal 
services,  have  granted,  sold  and  conveyed, 
and  by  these  presents  do  grant,  sell  and  con- 
vey unto  the  said  Sheppard  ft  Jones,  a  firm 
composed  of  Jno.  L.  Sheppard  and  J.  F. 
Jones,  of  the  county  of  Camp,  state  of  Texas, 
all  that  certain  tract  of  land  containing  one 
thousand  acres,  undivided,  and  a  part  of  the 
following  described  tract  of  land,  to  wit: 
Lying  and  being  situated  In  tbe  counties  of 
Camp  and  Upshur,"  etc.  Then  follows  the 
usual  habendum  clause  with  the  general 
warranty.  On  February  4,  1898,  Kelly  exe- 
cuted a  deed  to  W.  T.  Armlstead,  by  which, 
in  consideration  of  legal  services,  he  sold 
and  conveyed  "all  that  certain  tract  of  land 
containing  200  acres,  undivided,  and  a  part 
of  the  following  tract  of  land,"  etc.  Then 
follows  a  description  of  the  lands  situated  in 
Upshur  county.  This  deed  contained  the 
usual  general  warranty. 

In  March,  1902,  a  Judgment  was  rendered 
in  the  suit  of  F.  M.  Hayes,  Receiver,  v. 
Jas.  B.  Simpson  et  al.,  in  the  federal  court 
at  Dallas,  which  finally  disposed  of  that  liti- 
gation. It  is  conceded  that  Morey,  who  pur- 
chased from  Hayes,  the  receiver,  was  the 
representative  of  Short,  and  that  Short  was 
the  actual  complainant  in  the  suit  The 
court  rendered  rather  a  lengthy  decree, 
reciting  many  of  the  facts  shown  by  the 
evidence.  He  concluded  that  the  transac- 
tions upon  whlcb  Kelly  based  bis  defense, 
and  which  had  been  assailed  In  the  bill, 
were  void,  and  were  subject  to  the  charges 
of  fraud  whlcb  the  complainants  had  made. 
Put  be  also  concluded  that  Inasmuch  as 
Short,  who  was  the  real  party  complaining 
and  to  be  benefited  by  the  decree  sought, 
had  previously  himself  been  connected  with 


collusive  efforts  to  aid  Simpson  In  conceal- 
ing his  property,  and  had  come  into  court 
vdth  "unclean  hands,"  he  was  not  entitled 
to  recover ;  and  upon  that  ground  the  court 
adjudged  that  all  of  the  costs  in  the  case 
which  had  been  incurred  prior  to  the  sale 
by  the  receiver  to  Morey  should  be  against 
the  defendants,  and  all  of  the  costs  which 
had  been  incurred  after  that  time  against 
the  complainant,  and  dismissed  the  com- 
plainant's bill,  leaving  the  parties  Just  where 
they  were  before  the  litigation  commenced. 
This  Judgment  terminated  all  of  the  litiga- 
tion in  which  Short  and  Kelly  and  the  ap- 
iwllants    Morris   and    Crow    were   involved. 

On  the  30tb  day  of  April,  1904,  Kelly  made 
a  deed  to  Short,  in  which  he  quitclaimed 
and  conveyed  all  Interest  he  owned  in  any 
of  the  lands  involved  in  the  various  suits. 
Including  tbe  land  in  controversy.  The  con- 
sideration recited  was  $000  In  cash  paid  by 
Short  By  this  transaction  Short  obtained 
conveyances  from  all  those  who  had  pur- 
chased at  the  sales  under  the  various  exe- 
cutions Issued  and  levied  upon  the  lands  be- 
longing to   Simpson. 

The  case  was  tried  in  the  court  below 
without  a  Jury,  and  a  Judgment  rendered 
awarding  one  half  of  the  land  to  Short  and 
the  oth»  half  to  Morris  and  Crow.  From 
that  Judgment  all  parties  bare  appealed; 
each  side  complaining  of  the  Judgment  ren- 
dered awarding  one-half  of  the  land  to  tbe 
other. 

To  summarize:  Tbe  evidences  of  title 
upon  which  the  appellee  Short  relies  are 
the  following :  Jas.  B.  Simpson  as  the  com- 
mon source;  Torrans'  Judgment  recovered 
January  14,  1892,  and  the  abstract  filed  In 
Upshur  county  February  28,  1892;  the  exe- 
cution and  sale  thereunder,  and  the  aher- 
UTs  deed  to  R.  T.  Torrans  May  6,  1895; 
deed  from  Torrans  to  Thoe.  Kelly  February 
12,  1896;  deed  from  Thos.  Kelly  to  Wm. 
Kelly  May  18,  1897;  and  deed  from  Wm. 
Kelly  to  Short  in  1904.  Short  also  relied  on 
the  following  transfers :  Judgment  In  favor 
of  the  National  Park  Bank  of  New  Tork 
against  Simpson  January  16,  1893;  execu- 
tion and  sheriff's  sale  thereunder  July  6, 
1897,  and  sheriff's  deed  of  same  date  to  F. 
M.  Hayes,  receiver,  of  the  Ninth  National 
Bank  of  Dallas;  deed  from  Hayes  as  re- 
ceiver to  A.  P.  Morey  June  27,  1898;  and 
the  agreement  that  Morey  was  holding  tor 
Short  While  these  transfers  and  muni- 
ments do  not  embrace  all  the  evidence  of- 
fered by  Short,  they  are  all  that  may  be 
considered  material  to  be  here  considered. 

Morris  and  Crow  rely  upon  the  following 
chain  of  title  in  addition  to  some  of  those 
above  mentioned :  Deed  troin  Kelly  to  t^em 
May  23, 1894 ;  deed  from  Kelly  to  Sheppard 
&  Jones  February  14,  1898;  and  the  sab- 
sequent  acquisition  of  this  claim  of  Sbep- 
pard  &  Jones  from  their  heirs,  which  ap. 
pears  to  be  regular.  Under  the  evidoice  and 
findings  of  the  court  it  must  be  conceded 
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that  at  the  time  the  deed  from  Kelly  to 
Morris  and  Crow  was  executed  Kelly  had  no 
▼alid  title  to  any  portion  of  the  land  in  con- 
troversy. He  was  then  basing  his  claim  of 
ownership  solely  upon  the  validity  of  the 
title  acquired  by  virtue  of  his  Judgment  and 
sale  thereunder  against  Cayce.  On  Februa- 
ry 12,  1806,  nearly  two  years  after  Kelly  had 
«zecnted  his  deed  to  Morris  and  Crow,  he 
acquired  the  Torrans  title.  Torrans  was  the 
first  creditor  who  fixed  a  lien  on  the  Upshur 
county  lands.  'Xlils  was  done  by  filing  an 
abstract  of  his  judgment  in  Upshur  county 
on  February  25,  1892.  The  levy  and  sale 
thereafter  made  carried  with  It  a  good  title 
to  the  purchase,  B.  T.  Torrans.  When 
Kelly  afterwards  acquired  this  title  from 
Torrans  it  passed  with  his  deed  to  Short 
In  1904,  unless  it  previously  vested  by  estop- 
pel on  account  of  his  deed  and  Implied  war- 
ranty to  Morris  and  Crow,  or  Ills  deed  to 
Sbeppard"  &  Jobee  in  1898.  Appellants 
Morris  and  Crow  claim  title  through  both  of 
these-  sources,  while  Short  claims  that  both 
are  equally  ineffective  for  that  purpose. 

The  first  question  that  presents  itself  is: 
Did  the  implied  warranty  contained  in  the 
deed  from  Wm.  Kelly  to  Morris  and  Crow 
in  1894  operate  to  vest  in  them  the  title 
afterwards  acquired  by  Kelly  previous  to 
bis  transfer  to  Short?  The  court  below 
held  that  it  did,  but  also  concluded  that  it 
vested  only  a  one-half  of  Kelly's  Interest  in 
the  land.  Upon  that  issue  the  court  found 
and  concluded  as  follows:  "For  the  pur- 
pose of  carrying  out  said  agreement  (the 
written  agreement  between  Short,  Kelly, 
and  Simpson  to.  make  a  common  defense  to 
the  Camp  county  suit).  Wm.  Kelly  engaged 
the  services  of  the  defendants,  M.  L.  Morris 
and  W.  M.  Crow,  practicing  lawyers  of  Dal- 
las, Tex.,  under  the  firm  name  of  Morris  & 
Crow,  agreeing  to  pay  them  for  their  serv- 
ices in  case  the  said  lands  were  recovered 
against  the  receiver  claiming  said  lands  for 
the  creditors  of  Jas.'  B.  Simpson's  one-half 
of  the  land,  which  would  fall  to  the  share 
of  Wm.  Kelly  under  the  terms  of  said  writ- 
ten agreement  in  case  the  title  through  Ken- 
net  Cayce,  or  otherwise,  was  successfully  es- 
tablished in  said  litigation;  the  only  con- 
tract bdng  a  deed  of  Kelly's  to  Morris  and 
Crow  for  1,000  acres,  undivided,  of  said 
land,  dated  May  23,  1894,  which  the  court 
construed  to  be  a  contract  for  a  contingent 
fee  of  one-half  the  land  recovered  for  Kelly. 
That  on  the  23d  day  of  May,  1894,  Wm. 
Kelly  executed  to  M.  Ia.  Morris  and  W.  M. 
Crow  his  said  deed,  so  construed  by  me  to 
be  such  contract  conveying  an  undivided  in- 
terest of  1,000  acres  in  said  lands  described 
In  said  deed  from  J.  B.  Simpson  to  Kennett 
Oayce  for  a  consideration,  as  stated  in  said 
deed,  of  ^,000  paid  in  legal  service.  And 
the  court  concludes  that  said  deed  was  real- 
ly executed  as  a  contract  for  a  contingent 
fee  as  aforesaid  and  upon  the  condition  that 


the  said  Morris  and  Crow  would  be  success- 
ful in  the  recovery  of  said  lands  for  the 
said  Wm.  Kelly  and  bis  associates,  and  that 
the  said  deed  to  Morris  and  Crow  was  to 
take  effect  unless  the  title  claimed  by  said 
Kelly  under  Kennett  Cayce  or  T.  L.  Tor- 
rans was  established  as  the  result  of  such 
litigation,  and  the  Torrans  title  acquired  by 
Kelly  by  the  aid  of  Morris  and  Crow,  his 
attorneys,  Inures  to  their  benefit  under  their 
said  prior  deed  from  Kelly.  The  court  con- 
cludes as  a  matter  of  law  that  Morris  and 
Crow  having  acquired  their  title  frem  Wm. 
Kelly  by  a  deed  In  effect  a  general  warranty 
deed  conveying  an  after-acquired  title,  and 
having  thereby  contracted  with  Wm.  Kelly 
to  receive  for  their  services  one-half  of  any 
lands  recovered  by  the  said  Wm.  Kelly,  and 
that  the  said  Wm.  Kelly  having  afterwards 
acquired  the  title  of  R.  T.  Torrans  to  the 
land  in  controversy  In  this  action  by  Ids 
purchase  with  the  defendant  Morris'  assist- 
ance and  at  his  suggestion  and  advice  as 
his  attorney,  defendants'  rights  attached 
and  vested  the  title  in  them  to  one-half  said 
lands,  and,  said  Wm.  Kelly  having  conveyed 
said  lands  to  the  plaintiff  herein  by  quit- 
claim deed,  the  one-half  Interest  not  passed 
to  defendants  passes  to  plaintiff,  thereby  ena- 
bling the  plaintiff  to  recover  to  this  extent 
Therefore  Morris  and  Crow  are  entitled  un- 
der their  deed  from  Kelly,  construed  as  a 
contract  for  a  contingent  fee  for  one-half 
the  land  recovered,  to  one-half  of  said  lands 
as  against  this  plaintiff." 

Morris  and  Crow  assail  that  part  of  the 
Judgment  which  awarded  half  of  the  land  in 
controversy  to  Short,  and  Short  by  cross- 
assignments  attacks  that  portion  which 
awards  a  half  Interest  to  Morris  and  Crow. 
It  is  manifest  from  the  evidence  that  Mor- 
ris and  Crow  must  rely  for  their  right  to 
recover  any  part  of  the  land  upon  the 
strength  of  their  deed  from  Wm.  Kelly  exe- 
cuted in  1894  and  the  subsequent  acquisi- 
tion of  the  title  by  Kelly  when  he  purchased 
the  Torrans  title  in  1896  or  1897.  It  con- 
clusively appears  that,  when  Torrans  recov- 
ered his  judgment  against  Jas.  B.  Simpson 
and  filed  an  abstract  of  that  judgment  in 
the  office  of  the  county  clerk  of  Upshur 
county,  he  thereby  acquired  a  lien  prior  to 
all  other  claims  upon  the  lands  in  contro- 
versy which  were  then  the  property  of 
Simpson.  Hence  the  sale  thereafter  made 
under  an  execution  from  that  judgment 
passed  to  the  purchaser,  R.  T.  Torrans,  a 
good  title,  and  this  was  afterwards  passed 
to  Wm.  Kelly.  We  find  here  the  qnly  direct 
and  valid  chain  of  transfers  which  affected 
the  title  to  the  Upshur  coxmty  lands  at  that 
time.  The  deed  from  Wm.  Kelly  to  Short, 
made  in  1904,  had  the  effect  to  invest  Short 
with  that  title,  unless  it  had  previously  vest- 
ed in  Morris  and  Crow  by  virtue  of  the  Im- 
plied warranty  contained  in  their  deed  of 
1894. 
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[1]  Short  ob]«cts  to  tbat  deed  upon  the 
ground  tbat  it  Is  void  for  uncertainty  in 
the  description  ol  the  property  sought  to  be 
conveyed.  The  language  of  the  description 
is  as  follows:  "One  thousand  acres  of  land 
undivided  and  a  part  of  a  tract  of  land  con- 
taining 7,630  and  </io  acres,  situated  in  the 
counties  of  Camp  and  Upshur,  Texas,  on  the 
headrigbt  surveys  of  E.  B.  Davis,  Matthew 
Cartwright,  Vincent  Hamilton,  Dexter  Wat- 
son, and  Wm.  BerryhiU;  said  entire  tract 
fully  described  in  a  deed  of  Kennett  Cayce 
by  sherlfr  to  Wm.  Kelly,  of  date  January 
the  2nd,  1894,  and  recorded  in  Book  K,  on 
page  97,  Records  of  Deeds  of  Camp  County, 
Texas,  to  which  deed  and  record  reference 
is  here  made  for  a  full  description  of  said 
land."  Descriptions  equally  as  vague  and 
very  similar  to  the  above  have  been  held 
sufiScient  in  a  ntunber  of  cases  decided  by 
the  courts  of  this  state.  Dohoney  v.  Wo- 
mack,  1  Tex.  Civ.  App.  864,  19  S.   W.  883, 

20  S.  W.  950;  Slack  v.  Dawes,  3  Tex.  Civ. 
App.  620,  22  S.  W.  1063;  Peterson  v.  Mc- 
Cauley,  26  S.  W.  828;  Byrn  v.  Kleas,  16 
Tex.  ClT.  App.  206,  39  S.  W.  983 ;  Fontaine 
V.  Bohn,  40  S.  W.  637;   Hinzle  v.  Robinson, 

21  Tex.  Civ.  App.  9,  60  8.  W.  636.  The  le- 
gal effect  of  the  terms  employed  in  the  deed 
above  referred  to  was  to  conviey  an  interest 
equal  to  1,000  acres  in  whatever  portion  of 
the  lands  might  belong  to  Wm.  Kelly.  Fon- 
taine V.  Bohn  and  Hinzie  v.  Robinson,  su- 
pra. The  trial  court  sustained  the  validity 
of  the  deed,  but  construed  it  as  a  contract 
for  a  half  interest  in  whatever  land  might 
thereafter  be  allotted  to  Wm.  Kelly.  He  ap- 
pears to  have  considered,  in  connection  with 
the  deed,  a  contract  made  before  the  execu- 
tion of  this  deed,  between  Simpson,  Kelly, 
and  Short 

[2]  He  finds  as  a  fact  that  no  other  con-. 
tract  except  that  evidenced  by  this  deed 
was  made  between  Kelly  and  Morris  ft 
Oow,  and  this  finding  is  amply  supported 
by  the  record.  His  construction  of  the  deed 
was  a  conclusion  of  law  rather  than  a  find- 
ing of  fact,  and  for  that  reason  is  not  bind- 
ing upon  this  court  in  the  absence  of  a  spe- 
cific attack  assailing  the  sufllciency  of  the 
evidence  to  support  such  finding. 

[S]  The  general  rule  is  that,  except  when 
attadced  for  fraud,  accident,  or  mistake,  a 
deed  must  be  construed  according  to  its 
terms.  Galveston,  etc.,  Ry.  Co.  v.  Pfeuffer, 
56  Tex.  66;  Caffey  v.  CafFey,  12  Tex.  Civ. 
App.  616,  36  S.  W.  738 ;  I.  &  G.  N.  Ry.  Co. 
r.  Dawson,  62  Tex.  261;  Railway  Co',  t. 
Jones,  £^  Tex.  160,  17  S.  W.  634 ;  9th  Ency. 
of  Ev.  437.  The  deed  here  involved  Is  not 
one  which  properly  falls  within  any  of  the 
exceptions  to  tbat  rule. 

[4]  A  deed  absolute  upon  its  face  cannot 
be  construed  as  a  contract  for  a  contingent 
Interest,  unless  there  is  some  evidence  of  a 
contract  different  from  that  imported  by 
the  terms  of  the  instrument     If  we  must 


depend  upon  the  deed  in  question  as  the 
only  evidence  of  the  contract  between  Kelly 
and  Morris  and  Crow,  we  have  no  grounds 
for  holding  that  it  conveys  an  estate  differ- 
ent from  that  which  its  terms  clearly  imply. 
If  that  be  correct  then  the  deed  of  Kelly  to 
Morris  and  Crow  must  be  construed  as  an 
absolute  conveyance  of  the  fee  to  1,000  acres 
of  land,  a  part  of  tbat  which  was  described 
and  referred  to ;  and  it  had  the  legal  effect 
of  vesting  that  interest  in  tlie  grantees  im- 
mediately upon  its  delivery,  provided  Kelly 
at  that  time  owned  what  he  thus  attempted 
to  convey. 

[E]  Under  the  findings  of  the  trial  Judge, 
which  are  supported  by  the  undisputed  evi- 
dence, it  must  be  admitted  that  when  tbis 
deed  to  Morris  and  Crow  was  executed  in 
May,  1894,  KeUy  in  fact  had  no  title  to  the 
lands  involved  in  this  suit  nor  to  any  other 
land  described  in  the  deed  to  which  refer- 
ence is  there  made.  His  rights  at  that  time 
depended  solely  upon  the  validity  of  Simp- 
son's attempted  transfer  to  Cayce,  a  ficti- 
tious grantee,  and  the  subsequent  acquisi- 
tion by  Kelly  of  whatever  Interest  this  ficti- 
tious individual  may  liave  held  in  the  prop- 
erty. Kelly  never  in  fact  acquired  any 
property  in  the  lands  involved  in  this  suit 
until  be  purchased  from  Torrans  in  1896, 
nearly  two  years  after  this  conveyance  to 
Morris  and  Crow.  At  the  time  he  acquired 
the  Torrans  title,  be  and  Short  were  still 
litigating  over  their  conflicting  claims.  The 
right  of  Morris  and  Crow,  therefore,  must 
now  depend  upon  whether  the  after-acquired 
title  which  Kelly  obtained  in  1896,  when  he 
purchased  from  Torrans,  vested  in  them  by 
virtue  of  the  implied  warranty  contained  in 
their  prior  deed.  It  will  be  observed  that 
the  instrument  contained  no  express  warran- 
ty, nor  did  it  contain  any  language  Indicat- 
ing a  purpose  to  limit  the  warranty  which 
the  statute  says  shall  be  implied  from  the 
use  of  certain  terms.  Article  633  of  the  Re- 
vised Civil  Statutes  of  1895  is  as  foUowa: 
"From  the  use  of  the  word  'grant'  or  'con- 
vey,' in  any  conveyance  by  which  an  estate 
of  inheritance  or  fee  simple  is  to  be  passed, 
the  following  covenants,  and  none  other,  on 
the  part  of  the  grantor  for  himself  and  his 
heirs  to  the  grantee,  his  heirs  and  assigns, 
are  implied,  unless  restrained  by  express 
terms  contained  in  such  conveyance:  (1) 
That  previous  to  the  time  of  the  execution 
of  such  conveyance  the  grantor  has  not  con- 
veyed the  same  estate,  or  any  right  title  or 
interest  therein,  to  any  person  other  than 
the  grantee.  (2)  That  such  estate  is  at  the 
time  of  the  execution  of  such  conveyance 
free  from  incumbrances.  Such  cov^iaQta 
may  be  sued  upon  in  the  same  manner  as  if 
they  had  been  expressly  inserted  in  the  con- 
veyance." 

[I]  A  paramount  outstanding  title  Is  an 
"incumbrance"  within  the  meaning  of  a  cove- 
nant against  incumbrances.     Boos  t.  Xblg- 
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pen,  140  S.  W.  1180;  lindsay  t.  Freeman, 
83  Tex.  259,  18  S.  W.  727;  Garrett  v.  Mc- 
Claln,  18  Tex.  CSv.  App.  246,  44  S.  W.  47; 
Warden  v.  Sablns  et  aL,  36  Kan.  165,  12  Pac. 
520;  3  Wash,  on  Real  Prop.  (3d  Ed.)  393. 
Where  the  grantor  has  at  the  time  of  hlB  con- 
veyance no  title  In  the  property,  the  effect  of 
his  warranty  when  the  title  Is  thereafter 
acquired  Is  to  Immediately  transfer  the  same 
to  his  grantee.  Baldwin  t.  Root,  90  Tex. 
650,  40  S.  W.  3. 

[7]  Nor  Is  It  material,  In  order  that  a 
warranty  may  have  this  effect,  that  a  valu- 
able consideration  should  have  been  paid  by 
the  grantee.  Robinson  v.  Douthit,  64  Tex. 
101.  If  we  give  this  effect  to  Kelly's  deed, 
then  It  follows  that  when  he  acquired  the 
title  from  Torrans  In  1897  It  passed  immedi- 
ately to  Morris  and  Grow,  Kelly's  grantees 
In  the  prior  deed.  That  being  true,  there 
was  nothing  left  for  him  to  thereafter  convey 
to  Short  The  deed  from  KeUy  to  Morris 
and  Crow  was  recorded  in  Upshur  county 
prior  to  Kelly's  deed  to  Short  In  1904. 

[I]  The  appellee  Short  contends  that  Mor- 
ris and  Crow  are  now  estopped  from  assert- 
ing tiUe  to  this  property,  because  of  the  an- 
swer filed  by  them  in  the  suit  of  Hayes,  Re- 
ceiver, ▼.  Kelly  et  aL,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Texas.    No  particular  portion  of  the 
answer  Is  indicated  in  the  argument,  but  we 
assume  that  the  following  is   referred  to: 
"Defendants  say  that  on  or  about  May  28, 
1804,  Wm.  Kelly  conveyed  to  M.  L.  Morris 
and  W.  M.  Crow  1,000  acres,  undivided,  of 
said  land,  as  compensation  for  their  services 
in  representing  him  as  attorneys  in  the  i)end- 
Ing  litigation  In  reference  to  same,  and  to 
take  effect  as  a  valid  deed  in  the  event  the 
said  Wm.  Kelly  was  successful  in  recovering 
said  land."    It  was  after  the  filing  of  this 
answer   that   Short  purchased  from   Kelly. 
Conceding  that  the  statement  made  in  the 
answer  referred  to  was  sufilclent  to  constitute 
the  basis  of  an  equitable  estoppel  had  Short 
relied  thereon,  still,  in  order  for  It  to  be 
made  available  In  Uiis  Instance,  other  facts 
most  appear.    It  must  be  shown  that  Short 
relied  upon  the  facts  stated  In  the  pleading 
referred    to   and    was   thereby   indnced   to 
change  his  position  with  reference  to  the 
property  in  controversy  so  that  it  would  not 
Injnre  him  if  compelled  to  yield  to  a  different 
claim  set  up  by  Morris  and  Crow.  ,  Scoby  v. 
Sweatt,  28  Tex.  713;    Mayer  v.  Ramsey,  46 
Tex.  371;    Bynum  v.  Preston,  69  Tex.  292, 
6    S.   W.  430,  6  Am.   St  Rep.  49;    Page  v. 
Amlm,  29  Tex.  69 ;   Lewis  v.  Brown,  39  Tex. 
Civ.   App.   139,  87   S.   W.  704.     The  record 
contains  no  evidence  that  Short  relied  upon 
the  statements  contained  In  this  answer,  or 


was  induced  thereby  to  make  the  purchase: 
neither  is  there  any  evidence  that  Short  paid 
anything  of  value  to  Kelly  for  the  quitclaim 
deed  which  he  thereafter  procured.  Our  con- 
struction of  the  deed  from  Kelly  to  Morris 
&  Crow  Is  that  It  conveyed  1,000  acres  in 
whatever  lands  Kelly  owned  In  the  tracts 
described,  to  be  selected  by  the  grantees. 
There  is  nothing  in  the  deed  which  indicated 
that  it  was  Intended  to  apply  to  any  less 
quantity.  We  have  concluded  therefore  that 
the  court  erred  In  holding  that  Morris  and 
Crow  were  only  entitled  to  recover  a  one- 
half  interest  in  the  property  in  controversy, 
and  In  awarding  that  half  to  the  appellee 
Short  Accoraing  to  his  construction  and 
findings  of  fact,  ^e  deed  from  Kelly  to  Mor- 
ris and  Crow  was  valid.  If  he  was  correct 
in  that  conclusion,  and  we  think  he  was,  It 
follows  that  the  Instrument  should  be  given 
Its  full  force  and  effect 

The  Judgment  will  therefore  be  reformed 
and  rendered,  awarding  all  of  the  land  In 
controversy  to  the  appellants  Morris  and 
Crow,  and  taxing  all  costs,  both  of  this  court 
and  the  court  below,  against  the  appellee 
Short 

On  Motion  for  Rehearing. 

[I]  The  appellee  Insists  in  this  motion  for 
a  rehearing  that  Morris  and  Crow  show  no 
legal  right  to  the  land  In  controversy,  be- 
cause the  evidence  shows  that  their  deed 
was  to  take  effect  only  in  the  event  that 
Kelly  succeeded  in  establishing  the  validity 
of  his  title  through  the  proceedings  against 
Cayce.  We  may  concede  that  this  is  correct 
as  a  legal  proposition,  but  the  record  does 
not  support  that  construction  of  the  evidence. 
Morris  testified  that  no  such  understanding 
as  that  relied  on  existed.  Even  If  there  was 
evidence  to  the  contrary,  it  merely  presented 
a  case  of  confilct  in  which  the  court  below 
manifestly  accepted  the  testimony  of  Morris 
as  true,  for  the  Judgment  in  favor  of  Morris 
and  Crow  for  any  part  of  the  land  necessa- 
rily involved  a  finding  that  their  deed  was 
not  subject  to  those  conditions.  If  the  deed 
upon  which  Morris  and  Crow  relied  was  in- 
cumbered with  the  conditions  and  agree- 
ments asserted  by  the  appellee,  they  were 
not  entitled  to  any  portion  of  the  land.  A 
finding  in  their  favor  by  the  trial  court  for 
an  undivided  one-half  interest  Is  necessarily 
a  finding  against  the  appellee  as  to  the  exist- 
ence of  all  or  any  of  the  facts  upon  which 
he  now  bases  his  argument  We  not  only 
think  the  facts  disclosed  by  the  record  war- 
ranted that  conclusion,  but  that  it  is  sustain- 
ed by  the  great  preponderance  of  the  evi- 
dence adduced  upon  the  trial. 

The  motion  for  rehearing  Is  therefore  over- 
ruled. 
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TARVIN  ▼.  TEXAS  &  P.  RT.  00. 

(Court  of  Civil  Appeala  of  Texas.    Tezarkana. 

Nov.  25,  1012.     Rehearing  Denied 

Dec.  B,  1912.) 

Oabbiebs  (I  402*)— IwjUBT  to  Passewqebs— 
Baooaok.  ' 

Where  trunks  belonging  to  passengers 
were  loaded  into  a  baggage  car  containing  a 
corpse  and  absorbed  a  stench  therefrom  which 
caused  persons  at  the  place  where  they  were 
unloaded  to  become  suspicious,  and  caused 
them  to  be  unlawfully  searched  for  a  dead 
body,  the  carrier  was  not  liable  for  the  humil- 
iation safFered  therefrom  by  the  owners  of  the 
trunks;  such  injury  not  being  the  proximate 
result  of  the  carrier's  act,  nor  a  result  which 
could  have  been  reasonably  anticipated  by  the 
carrier. 

[E2d.  Note.— For  other  cases,  see  Curlers, 
Cent  Dig.  {  1535 ;  Dec.  Dig.  |  402.*] 

Appeal  from  District  Conrt,  Taylor  Coun- 
ty;  Thomas  L.  Blanton,  Judge. 

Action  by  J.  Tarvln  against  the  Texas  & 
Pacific  Railway  Company.  From  a  Judg- 
ment dismissing  plaintiff's  petition,  be  ap- 
peala   Affirmed, 

T.  A.  Bledsoe  and  Dallas  Scarborough, 
both  of  Abilene,  for  appellant  J.  M.  Wag- 
staff,  of  Abilene,  for  appellee. 

WILLSON,  a  J.  In  his  petition  appellant 
alleged  that  on  July  1,  1911,  he  and  his 
wife  were  passengers  on  ohe  of  appellee's 
trains,  destined  to  Trent,  in  Taylor  county, 
and  that  they  delivered  to  appellee,  and  it 
undertook  to  convey  as  a  part  of  their  bag- 
gage and  deliver  to  them  at  Trent,  two 
trunks.  Appellant  then  alleged  as  follows: 
"The  defendant,  the  Texas  &  Pacific  Rail- 
way Company,  negligently  and  carelessly  and 
In  disregard  to  the  rights  of  this  plaintiff 
and  to  this  plaintiff's  rights  placed  said  bag- 
gage and  trunks  in  a  car  with  a  human  corpse, 
that  was  so  far  advanced  or  in  a  state  of 
decomposition,  or  in  close  proximity  with 
some  other  matter  that  had  far  advanced 
in  a  state  of  decomposition  that  gave  out 
obnoxious  odors,  and  that  said  trunks  were 
contaminated  and  infected  with  the  obnox- 
ious odors  to  such  an  extent  that  trunks 
themselves  smelled  as  though'  they  contain- 
ed a  human  corpse  or  other  matter  far  ad- 
vanced in  a  state  of  decomposition,  and  that 
when  said  trunks  were  unloaded  at  their 
destination,  to  wit,  Trent,  In  Taylor  coun- 
ty, Tex.,  that  said  trunks  gave  off  a  very 
obnoxious  odor  that  smelled  like  a  human 
corpse  far  advanced  in  a  state  of  decomposi-' 
tlon,  and  that  by  reason  of  the  fact  that 
said  trunks  were  unloaded  in  the  obnoxious 
condition  above  described,  that  the  people  at 
the  station  at  Trent,  who  had  assembled  at 
the  station  when  the  train  came,  smelled 
said  stench  and  obnoxious  odor  and  believed 
that  it  contained  a  corpse  of  a  human  body 
far  advanced  in  a  state  of  decomposition, 
and  that  the  conduct  of  the  railway  compa- 
ny In  Infecting  said  trunk  with  said  obnox- 


ious odor  was  the  direct  cause  of  Mid  pe»> 
pie  believing  that  said  trunk  contained  a 
corpse  of  a  human  body  far  advanced  in  a 
state  of  decomposition,  and  that  the  people 
acting  upon  said  obnoxious  odor  notified  the 
proper  authorities  of  said  condition,  and 
that  the  said  officials,  believing  that  said 
trunks  contained  the  corpse  of  a  human  body 
far  advanced  in  a  state  of  decomposition, 
authorized  and  instructed  the  propor  ofDoers 
to  search  and  examine  said  trunk  to  find  out 
whether  or  not  the  trunks  contained  the 
corpse  of  a  humad°  body.  In  truth  and  in 
fact  there  was  nothing  in  said  trunks  that 
gave  off  any  kind  of  an  obnoxious  odor,  but 
that  everything  In  said  trunks  was  in  prop- 
er form  and  was  clean  and  sanitary,  and 
there  was  no  stench  in  said  trunks,  but  that 
the  stench  smelled  was  on  the  outside  of  said 
trunks  and  was  put  there  by  the  defendant, 
the  Texas  &  Pacific  Railway  Company,  and 
that  the  actions  and  conduct  of  defendant 
the  Texas  &  Pacific  Railway  Company,  in 
unloading  said  trunks  In  said  condition,  were 
the  direct  and  proximate  cause  of  said 
trunks  being  searched,  and  that  the  said 
odor  on  said  trunks  created  by  the  conduct 
and  negligence  of  the  defendant,  the  Texas 
&  Pacific  Railway  Company,  was  the  direct 
and  proximate  cause  of  the  officers  search- 
ing said  trunks  and  the  people  in  general  be- 
coming apprised  of  the  condition  of  said 
trunks,  and  that  the  fact  that  said  trunks 
were  unloaded  at  Trent  with  said  stench 
that  the  same  and  the  obnoxious  odor  there- 
on, all  of  which  facts  were  known  to  the 
neighbors  and  friends  and  to  himself  and 
wife  and  to  the  people  of  Trent,  and  the 
conditions  were  very  humiliating  and  morti- 
fying to  the  feelings  of  the  plaintiff  and  bis 
wife.  And  the  said  conduct  of  the  Texas  & 
Pacific  Railway  Company  was  the  direct  and 
proximate  cause  of  said  humiliation  and 
mortification  to  the  feelings  of  this  plaintiff 
and  his  wife,  and  that  said  mortification  and 
humiliation  suffered  by  the  plaintiff  and  his 
wife  damaged  this  plaintiff  and  his  wife  in 
the  sum  of  $1,995,  for  which  be  here  sues. 
Wherefore,  premises  considered,  plaintiff 
prays  that  defendant  be  cited  in  the  terms 
of  the  law  to  answer  this  petition,  and  that 
upon  final  hearing  hereof  he  have  his  Judg- 
ment of  and  from  the  defendant,  the  Texas 
&  Pacific  Railway  Company,  in  the  sam  of 
$1,995  and  for  costs  of  suit  and  for  other 
and  further  relief  to  which  he  may  be  enti- 
tled to  both  In  law  and  equity."  The  court 
below,  being  of  the  opinion  the  petition  did 
not  state  a  cause  of  action,  sustained  a  gen- 
eral demurrer  to  it,  and,  on  the  refusal  of 
appellant  to  amend,  dismissed  his  suit 

It  will  be  noted  that  the  damages  claimed 
were  not  on  account  of  injury  to  the  truAks 
or  to  the  person  of  either  appellant  or  Ids 
wife,  but  solely  on  account  of  humiliation 
they  suffered  because  people  at  the  station 


•For  other  cuss  SM  ume  topic  and  section  NUMBER  In  Dec.  Dls.  It  Am.  Dig.  Key-No.  SerlM  It  Rtp't  Indaxas 


Digitized  by 


Cjoogle 


TexJ 


9UliF,  T.  4  W.  KT.  00.  ▼.  STARK 


Q4.1 


SQspected  tbat  the  trunks  concealed  a  dead 
body  and  caused  same,  without  authority  of 
law,  for  that  reason  (a  C.  P.  art  344),  to 
be  searched.  We  think  the  court  below  cor- 
rectly held  that  the  act  of  appellee  com- 
plained of  was  not  a  proximate  cause  of  the 
hnmlUatlon  suffered  by  appellant  and  bis 
wife  In  Railway  Co.  t.  Blgham,  90  Tex. 
226,  38  S.  W.  163,  the  Supreme  Court  "an- 
nounced the  doctrine  that,  In  order  to  con- 
stitute negligence,  the  act  or  omission  must 
be  the  proximate  cause  of  an  injury,  which. 
In  the  light  of  attending  circumstances, 
ought  to  have  been  foreseen  as  a  natural  and 
probable  consequence  of  such  act  or  omis- 
sion." Railway  Co.  v.  Hayter,  83  Tex.  240, 
S4  S.  W.  944,  47  L.  R.  A.  325,  77  Am.  St 
Rep.  866.  Ip  the  Blgham  Case  the  court 
said:  "It  ought  not  to  be  deemed  negligent 
to  do  or  to  fall  to  do  an  act  which  it  was 
not  anticipated  and  should  not  have  been 
anticipated  that  it  would  result  in  injury  to 
any  one.  To  require  this  is  to  demand  of 
human  nature  a  degree  of  care  incompatible 
with  the  prosecution  of  the  ordinary  avoca- 
tions of  life.  It  would  seem  that  it  is  nei- 
ther a  legal  nor  a  moral  obligation  to  guard 
against  that  which  cannot  be  foreseen."  It 
Is  dear,  we  think,  that  it  reasonably  can- 
Bot  be  said  that  appellee  should  have  antic- 
ipated that  as  a  result  of  the  trunks  absorb- 
ing stench  from  the  corime  people  at  the 
station  where  they  were  unloaded  from  the 
car  would  suspect  they  contained  the  corpse 
of  a  human  being  and  have  same  searched 
In  violation  of  law. 
The  Judgment  is  affirmed. 


0UI/F.  T.  &  W.  BT.  CO.  7.  8TARK. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  20, 1912.    Rehearing  Denied  Dec. 

6,  1912.) 

1.  Bn-iiS  AKD  Notes  (|  66*)— Obde»— Accbpt- 
▲ircK. 

An  order  drawn  by  a  creditor  on  his  debt- 
or, directing  payment  to  a  third  person,  is  not 
binding  on  the  drawee  until  presented  to  and 
accepted  by  it;  the  question  of  priority  as  an 
obligation  over  other  claims  against  the  drawer 
depending  entirely  on  prior  acceptance. 

[Ei.   Note.— For  other   cases,    see   Bills   and 
Notes,  Cent  Dig.  {  107 ;   Dec.  Dig.  {  66.*] 

2.  Sn-OlT     AND     COUNTEBCLAU     ({     20*)  — 

Right  to  Set-Off— Contract. 

Defendant  having  employed  the  O.  Com- 
pany to  do  certain  construction  work  which  it 
procured  to  be  done  by  F.,  it  was  discovered 
that  defendant  had  overpaid  the  company  $425.- 
04.  whereupon  it  was  at^reed  that  F.  had  been 
overpaid  that  much,  and  that  defendant  should 
famish  F.  additional  work  so  as  to  enable  bim 
to  repay  such  overpayment  This  having  been 
doDe-  defendant  claimed  it  was  entitled  to  set 
off  aach  overpayment  against  the  amount  due 
F.  for  snch  additional  work  as  against  his  as- 
signees. Held  that,  in  the  absence  of  any  as- 
signment of  the  construction  company's  claim 
against  F.  for  overpayment,  his  liability  to  de- 
feindant  therefor  depended  exclusively  on  an 
agreement  on  bis  part  that  it  might  be  charged 


against  him,  and,  in  the  absence  of  such  .agree- 
ment, defendant  was  not  entitled  to  set  off  such 
amount  against  F.'s  assignees. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  i  24 ;  Dec  Dig.  | 
20.*]  ••    •       - 

Appeal  from  Jack  Gonnty  Court;  W.  E3. 
Fitzgerald,  Judge. 

Action  by  Sil  Stark  against  the  Onlf,  Tex- 
as &  Western  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Ben  B.  Cain,  of  Dallas,  Sposer  &  McClure, 
of  Jacksboro,  for  appellant  Sil  Stark  and 
E.  W.  Nicholson,  both  of  Jacksboro,  for  ap- 
pellee. 

HODGES,  J.  The  appellee,  Sil  Stark,  sued 
the  appellant  In  the  county  court  of  Jack 
county  to  recover  the  sum  of  |950  which  he 
claimed  was  due  from  the  appellant  to  one 
T«  \f.  Fletcher,  and  which  Fletcher  had  as- 
signed to  the  appellee.  The  items  of  the 
account  as  set  out  in  the  petition  consisted 
of  charges  for  work  and  labor  performed 
for  the  appellant  by  Fletcher  in  building 
dams  and  reservoirs  and  in  moving  dirt  In 
some  way  connected  with  the  construction 
of  its  raUroad.  Appellant  answered  by  a 
general  denial,  and  specially  pleaded  pay- 
ment of  sums  amounting  to  as  much  as  that 
sued  for.  It  also  pleaded  settlement  on  Sep- 
tember 1,  1909,  and  the  payment  of  1311.26 
in  full  of  services  rendered  thereafter.  It 
denied  the  correctness  of  several  of  the 
items  detailed  in  plaintiff's  petition,  and  the 
prices  charged  for  the  services  there  speci- 
fied. It  was  further  pleaded  that  a  number 
of  claims  had  been  paid  by  appellant  at 
the  Instance  and  request  of  Fletcher  prior  to 
the  date  of  the  assignment  of  this  account. 
Among  the  claims  which  appellant  specially 
pleaded  as  having  been  i>aid  at  the  instance 
and  request  of  Fletcher  was  one  for  $142.30 
to  A.  J.  Birdsong  on  an  order  from  Fletcher. 
To  this  answer  the  appellee  filed  a  supple- 
mental petition,  denying  payment  and  set- 
tlement, and  alleging  other  matters  not  neces- 
sary to  here  state  in  detail.  Appellant  filed 
a  supplemental  answer,  in  which,  among 
other  things,  it  was  alleged  that  prior  to 
September  1,  1909,  the  Griggsby  Construction 
Company  had  contracted  to  erect  a  grade 
along  its  line  of  railway ;  that  in  settlement 
with  the  construction  company  for  a  portion 
of  this  work  it  had  by  mistake  overpaid 
that  company  in  the  sum  of  $425.04;  tliat  this 
was  due  to  an  error  In  an  estimate  of  the 
amount  of  work  which  had  been  done  by 
Fletcher,  who  was  then  working  for  the 
Griggsby  Construction  Company.  It  further 
alleged  that  thereafter,  when  the  mistake 
was  discovered,  it  was  understood  by  all  par- 
ties that  Fletcher  had  been  paid  $425.04  more 
than  he  was  entitled  to,  and  that  Fletcher 
agreed  with  appellant's  chief  engineer  that 
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In  order  to  enable  Fletcher  to  repay  the 
same  to  the  Grlggsby  Construction  Company, 
the  appellant  would  give  him  work  to  do  In 
the  construction  of  a  dam  and  reservoir  at 
Jermyn,  and  such  other  work  as  the  com- 
pany should  need,  until  the  ^25.04  had  been 
repaid  as  agreed  on ;  that  Fletcher,  with  the 
full  knowledge  of  all  that  was  done,  and 
with  the  honest  Intention  of  repaying  to  the 
Orlggsby  Construction  Company  and  to  this 
defendant  company  what  they  had  overpaid 
him,  agreed  to  do  the  work  on  that  reservoir 
and  such  other  work  as  appellant  might  em- 
ploy him  to  perform,  and  to  allow  appellant 
credit  thereon  for  the  f425.04.  A  trial  be- 
fore a  jury  resulted  in  a  verdict  for  the 
appellee  for  $5S5.6L  A  number  of  assigned 
errors  are  presented,  but  we  will  only  dis- 
cuss those  which  we  think  are  subject  to 
some  of  the  objections  urged. 

In  the  fifth  paragraph  of  the  main  charge 
the  court  gave  the  Jury  the  following  In- 
struction: "There  is  one  Item  of  payment  by 
defendant  company  over  which  there  is  a 
question  as  to  precedence  or  priority;  and 
that  Is  the  $142.30  payment  to  A.  J.  Bird- 
song.  Now,  if  you  find  that  at  the  time  the 
A.  J.  Blrdsong  account  was  presented  to 
the  company  for  payment  that  said  defend- 
ant at  said  time  accepted  said  order  or 
claim,  and  that  this  was  prior  to  the  notice 
of  the  plaintiff's  assignment,  then  plaintiff 
could  not  recover  for  same;  on  the  other 
hand.  If  yon  find  that  the  defendant  had 
notice  of  the  assignment  by  T.  W.  Fletcher 
to  plaintiff  before  said  defendant  accepted 
or  agreed  to  pay  said  account  of  A.  J.  Bird- 
song,  then  you  will  find  for  plaintiff  on  said 
item."  The  evidence  shows  that  two  days 
prior  to  the  assignment  by  Fletcher  to  ap- 
pellee of  his  claim  against  the  appellant 
Fletcher  had  given  to  Blrdsong  the  follow- 
ing order: 

Oct  28. 
To  Bal.  a'c. $142.30. 

Pay  A.  J.  Blrdsong  the  above  account. 
To  Gulf,  Texas  and  Western  Ry.  Co.,  Jacks- 

boro,  Texas. 

bli 
O.  K,  T.  W.     X    Fletcher, 

mark 

[1]  If  this  order  Is  to  be  treated  as  mere- 
ly a  draft  upon  the  appellant,  drawn  by 
Fletcher  In  favor  of  Blrdsong,  It  was  not 
binding  upon  the  appellant  until  It  had  been 
presented  to  and  accepted  by  It.  House  v. 
Kountze,  17  Tex.  Clv.  App.  402,  43  S.  W.  561. 
Its  priority  as  an  obligation  over  that  of 
the  appellee's  claim  would  depend  upon  its 
previous  acceptance,  unless  appellee  had  con- 
sented that  It  might  be  first  satisfied  out  of 
what  appellant  owed  Fletcher.  There  was 
positive  testimony  tending  to  show  that  ap- 


pellee had  consented  that  this  claim  Should 
have  preference  over  his,  and  had  authorised 
its  payment  by  Witt,  the  chief  engines  of 
the  appellant,  whose  duty  it  was  to  settle 
such  claims.  It  is  unnecessary  to  refer  to 
this  evidence  in  detail.  The  charge  com- 
plained of  Ignored  that  defense,  and  in  that 
respect  misdirected  the  Jury  to  the  appellant's 
prejudice.  The  sixth  paragraph  of  the  conrf  s 
main  charge  was  calculated  to  mislead  the 
Jury,  and  we  suggest  that  upon  another 
trial  it  be  omitted  entirely,  or.  so  modified 
as  to  avoid  the  objections  urged. 

[2]  The  seventh  paragraph  of  the  conrt^s 
main  charge  Is  as  follows:  "As  to  the  item 
of  $425  being  the  alleged  overpayment  on 
mile  112,  you  are  charged  that  whether  or 
not  this  claim  Is  a  Just  claim  in  the  first  in- 
stance you  have  no  concern  and  will  not 
so  consider;  but  all  the  facts  about  which 
you  are  to  determine  is  whether  or  not  T. 
W.  Fletcher  agreed  to  pay  this  claim  out  of 
the  amount  of  money  coming  to  tiim  under 
his  contract  with  defendant,  and,  unless  yon 
find  by  a  preponderance  of  the  evidence  here- 
in that  said  T.  W.  Fletcher  did  agree  to 
pay  said  claim  out  of  this  work,  you  will 
find  for  plaintiff  on  this  item."  According 
to  appellant's  pleading,  the  right  to  this 
credit  arose  under  circumstances  practically 
the  same  as  those  set  out  in  its  pleading  last 
above  referred  to.  It  Is  dear,  we  think, 
from  the  statement  contained  in  the  appel- 
lant's last  supplemental  answer  that  Fl^xher 
could  only  be  held  responsible  for  the  repay- 
ment of  the  $425.04  to  the  appellant  upon  an 
agreement  to  that  effect  If  he  had  been 
overpaid  by  the  Orlggsby  Construction  Com- 
pany, he  was  under  the  duty  of  reimbursing 
that  company,  and  not  the  appellant,  in  the 
absence  of  some  special  undertaking  to  do 
BO.  Had  the  appellant  pleaded  an  assign- 
ment of  that  claim  to  it  by  the  Orlggsby 
Construction  Company,  then  It  might  have 
claimed  the  right  to  charge  it  to  Fletcher 
in  their  general  settlement  without  Ids  con- 
sent ;  but,  in  the  absence  of  satii  an  assign- 
ment, Fletcher's  liability  to  appellant  for 
that  claim  would  depend  exclusively  upon  an 
agreement  upon  his  part  that  It  might  be 
charged  against  him.  We  should  not  feel  In- 
clined to  disturb  the  Judgment  because  of 
that  charge  alone. 

The  court  in  another  portion  of  his  charge 
selected  particular  items  of  the  account  In 
dispute  and  charged  with  reference  to  thena 
In  such  a  manner  as  to  give  them  undue 
prominence.  Upon  another  trial  that  should 
be  avoided. 

Because  of  the  errors  discussed,  the  jndg- 
ment  of  the  court  ia  reversed  and  the  cause 
remanded. 
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FRBEaiAN  ▼.   QUBBBDBAUX  et  al. 

(Ck>ort  of  OtO  Appeals  of  Texas.    Austin. 

Not.  20,  1912.) 

Cabbiebs    (i    123*)— INJDBT    TO    Fbeioht — 

Loss— Pboximatk  Cadw:. 

Where  defendant  carrier  improperly  added 
a  charge  for  Icing  to  the  expense  bill  of  a  car 
of  cabbage,  shipped  by  plaintiffs  to  O.  for  sale, 
bat  this  error  was  not  the  cause  of  the  con- 
signee's refusal  to  accept  the  car  and  pay  a 
draft  attached  to  bill  of  lading,  which  caused 
a  delay  resulting  in  loss  from  Uie  deterioration 
of  the  cabbage,  defendant  was  not  liable  for 
such  losa  because  of  the  addition  of  the  icing 
charge. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  606,  607,  53&-M3;  Dec.  Dig.  I 
123.*] 

Appeal  from  Trarls  County  Court;  R.  B. 
White,  Judge. 

Action  by  W.  Qnebedeanz  and  others 
against  T.  J.  Freeman,  as  receiver,  etc.  Judg- 
ment for  {daintUTs,  and  defendant  appeals. 
Reversed  and  rendered. 

Fisher  &  Fisher,  of  Austin,  and  Wilson 
tt  Dabney,  of  Houston,  for  appellant 

JENKINS,  J.  Appellees  brought  this  suit 
to  recover  damages  to  a  car  load  of  cab- 
bage, shipped  from  Austin,  Tex.,  to  St  liouls. 
The  alleged  cause  of  action  was  that  said 
cabbage  were  shipped  without  being  Iced  by 
appellant,  and  that  when  they  readied  St 
Louis  an  expense  bill  was  rendered  to  the 
consignee.  Including  $55  for  Icing,  and  that 
by  reason  thereof  the  consignee  refused  to 
pay  said  charge  and  accept  the  cabbage,  on 
accotmt  of  which  there  was  a  delay  of  some 
eight  days  before  the  cabbage  were  deliv- 
ered, in  consequence  of  which  it  was  greatly 
damaged.  The  case  was  tried  before  the 
court  without  a  lury,  and  the  court  roidered 
Judgment  for  appellees  for  $236.42. 

Appellees  8hipi)ed  said  cabbage  "to  8hii>- 
per's  order,"  with  instructions  to  deliver  them 
to  h.  Garvy  &  Co.,  wholesale  produce  dealers 
in  St  Louis,  and  at  the  same  time  drew  on 
said  Oarvy  &  Co.  against  said  cabbage  at 
the  rate  of  $1.26  per  hundred.  Garvy  &  Go. 
refused  to  pay  the  draft  and  expense  bill,  by 
reason  of  which  the  railroad  company  re- 
fused to  deliver  the  cabbage.  Appellees  drew 
this  draft  on  the  supposition  that  they  bad 
an  agreement  with  Garvy  &  Co.  to  pay  that 
amount  for  the  cabbage  and  sell  them  for  the 
joint  account  of  said  Garvy  &  Co.  and  ap- 
pellees upon  the  division  of  the  amount  real- 
ized for  said  cabbage,  over  and  above  said 
$1.25  per  hundred  and  the  freight  Appel- 
lees' theory  was  based  upon  the  following 
telegram:  "Austin,  January  6th,  1900.  L, 
Garvy  &  Co.  St  Louis,  Mo.  How  is  the  cab- 
hose  market?  Car  of  bulk  cabbage  ready  on 
Saturday.  Would  yon  advance  $1.25,  han- 
dled Joint  account  [Signed]  W.  Quebedeaux 
A  Son."  To  which  they  received  the  follow- 
ing reply  on  the  same  day:   "New  cabbage 


from  $40  to  $45  a  ton  here;  advise  shipping. 
[Signed]  L.  Garvy  Produce  Company."  On 
January  18th,  appellees  received  the  follow- 
ing telegram:  "Car  cabbage  here;  freight 
and  ice  charges  $163.  Cannot  pay  draft 
Cabbage  worth  $40  ton  here.  Release  bill  of 
lading  and  will  sell  the  best  advantage. 
[Signed]  L.  Garvy  &  Co."  To  which  appel- 
lees on  the  same  day  relied  as  follows:  "Un- 
derstand from  your  telegram  you  will  ad- 
vance $1.24.  Take  care  of  our  draft ;  If  any 
loss  draw  on  us."  To  this  Garvy  &  Co.  on 
same  day  replied:  "Wired  you  cabbage  worth 
$40  to  $45.  Didn't  buy;  will  not  protect 
draft"  On  the  same  day  Garvy  &  Co.  wrote 
appellees  that  they  did  not  buy  the  cabbage 
and  that  they  would  not  pay  the  draft;  In 
reply  to  which,  on  January  16th,  appellees 
wrote  Oarvy  &  Co.  as  follows:  "We  have 
your  favor  13th,  and  note  contents.  We  knew 
you  did  not  buy  the  car  of  cabbage,  and 
while  yon  did  not  say  so  in  so  many  words 
that  yon  would  advance  $1.26,  your  telegram 
led  us  to  think  you  would  do  so,  and  your 
letter  confirms  the  impression  that  you  in- 
tended to  do  so  until  you  were  advised  that 
there  was  an  Icing  charge.  There  should 
not  be  an  icing  charge,  so  we  wired  you  to 
pay  the  draft  and  draw  back  on  us  for  $50, 
and  now  will  ask  you  to  attach  expense  bill 
If  you  have  not  already  drawn,  and  if  so, 
we  will  pay  the  draft,  etc."  On  the  same 
day  appellees  wrote  Garvy  &  Co.  another  let- 
ter, as  follows:  "Both  your  letter  and  wire 
indicated  that  you  would  advance  $1.25  per 
hundred  pounds  on  car  of  cabbage,  and 
the  only  excuse  you  offer  is  that  you  did  not 
think  tiiere  would  be  any  icing  charges,  and 
there  should  not  have  been.  We  feel  that  we 
have  been  badly  treated  In  the  matter,  and 
whatever  loss  we  may  sustain  we  will  place 
In  the  hands  of  our  attorney,  with  Instruc- 
tions to  make  claim  on  the  railroad  company 
and  yourselves  for  it"  Garvy  ft  Co.  were 
not  made  parties  to  this  suit 

On  January  18th,  appellees  sent  the  fol- 
lowing telegram  to  Hauelsen  Bros.,  whole- 
sale produce  dealers  at  >St  Louis:  "This  will 
be  authority  agent  Iron  Mountain  deliver  car 
without  bill  of  lading."  In  the  meantime  the 
railroad  company  had  admitted  that  the 
charge  for  icing  was  error.  Haueisen  Bros, 
disposed  of  the  cabbage  at  from  $20  to  $30 
per  ton. 

L.  Garvy,  of  the  firm  of  Garvy  ft  Co.,  tes- 
tified by  deposition  as  follows:  "I  did  not 
buy  the  cabbage  involved  in  this  suit  in  the 
first  place.  I  had  some  correspondence  with 
Quebedeaux  ft  Co.,  and  they  shipped  this  car 
and  notified  me,  and  when  it  came  here  I 
was  surprised  because  I  did  not  buy  it  I 
said  I  would  handle  it  for  their  account,  be- 
cause cabbage  was  in  damaged  condition. 
Immediately  upon  being  notified,  I  examined 
the  car  and  found  the  cabbage  in  a  damaged 
condition,  and  therefore  I  sent  telegram  t» 
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Quebedeanx  ft  Co.  under  date  of  January 
15,  1909,  which  read  as  foUowB:  'Didn't  bay 
cabbage,  won't  pay  draft  Release  bill  of 
lading;  handle  for  yonr  account  only.'  lly 
firm  did  not  accept  cabbage  upon  arrival  In 
St  Louis;  declined  because  I  did  not  buy  it 
The  reason  I  declined  the  car  was  not  be- 
cause expense  bUl  called  for  idng  diarges, 
which  made  the  total  bill  $163.20  instead  of 
$108,  as  I  did  not  get  the  expense  bill  until 
after  the  car  bad  been  examined  and  found 
to  be  defective." 

There  is  no  evidence  in  the  record  to  con- 
tradict this  statement  of  Garvy  that  he  did 
not  refuse  the  shipment  on  account  of  the  er- 
roneous Icing  charge.  Under  the  undisputed 
evidence,  appellees'  cause  of  action  Is  not 
sustained,  for  which  reason  the  Judgment  of 
the  trial  court  is  reversed,  and  judgment  here 
rendered  In  fttvor  of  appellant 

Reversed  and  rendered. 


FREEMAN  y.  MORALES. 

(Court  of  nvil  Appeals  of  Texas.     Austin. 

Oct  28,  1912.    Rehearing  Denied 

Dec.  4,  1912.) 

1.  Deatb  (I  62*)— Damages— PuEADiira—Sxrr- 

JICIENCT. 

An  allegation  of  the  petition,  in  an  action 
for  the  wrongful  death  of  plaintiff's  father, 
that  the  deceased  would  have  continued  to  ren- 
der pecuniary  aid  to  plaintiff  was  not  objection- 
able as  alleging  damages  which  were  remote, 
argumentative,  and  speculative. 

[Ed.  Note. — For  other  cases,  see  Deatti,  Cent 
Dig.  i  69;    Dec  Dig.  (  62.*] 

Z  DSATH  (I  (B*>— Damaobs— PutADiNO— Sop- 

FICIINCT. 

Where  the  petition,  in  an  action  for  the 
wrongful  death  of  plaintiff's  father,  In  addition 
to  alleging  that  the  decedent  earned  a  certain 
amount  per  month,  of  which  plaintiff  received  a 
large  part  also  alleged  that  plaintiff  was  dam- 
aged in  a  certain  total  sum  by  the  decedent's 
deatb,  an  objection  to  the  former  allegation 
as  too  uncertain  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  69;   Dec.  Dig.  i  62.*] 

3.  Death  (i  31*)— Right  ot  Action. 

Where  plaintiff's  father  rendered  pecuniary 
assistance  to  plaintltTs  family  in  aid  of  plain- 
tiff, and  not  as  a  mere  gift  to  some  member  of 
the  family,  and  there  was  a  reasonable  prob- 
ability that  such  aid  would  have  continued, 
Siainnff  may  recover  damages  for  the  wrongful 
eath  of  his  father,  which  causes  a  discontinu- 
ance of  such  aid. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  35-46,  48;   Dec.  Dig.  |  31.*] 

4.  Dkath   (I  103*)— Action  tob  Dauaqis— 
JuBT  Question. 

In  an  action  for  the  wrongful  death  of 
plaintilTa  father,  which  caused  a  cessation  of 
pecuniary  aid  rendered  to  plaintiff's  family  by 
his  father,  the  question  whether  the  aid  was 
primarily  for  plaintiff's  assistance,  or  as  a  gift 
to  members  of  his  famUy,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  <  141;  Dec.  Dig.  §  103.*] 

B.  Appeal    and    Ebbob    ({     760*>— Assign- 
ments—Verdict. 

An  assignment  of  error  that  the  verdict. 
In  an  action  for  the  wrongful  death  of  plain- 


tiff's father,  was  against  the  preponderance  of 
the  evidence  did  not  present  for  review  the 
question  whether  the  verdict  if  supported  by 
evidence,  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  8074-3083;  Dec.  Dig.  f 
760.*] 

Appeal  from  District  Court,  COmal  Coun- 
ty;  F.  J.  Maier,  Special  Judge. 

Action  by  Manuel  Morales  against  Thomas 
J.  Freeman,  Receiver.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fisher  ft  Fisher,  of  Austin,  and  Wilson  A 
Dabney,  of  Houston,  tor  appellant  T.  O. 
Johnson  and  Will  O.  Barber,  both  of  San 
Marcos,  tor  appellee. 

KEY,  C.  J.  On  the  13th  day  of  July,  1010, 
Rafael  Morales  was  killed  by  a  car  on  the  In- 
ternational &  Great  Northern  Railroad,  oper- 
ated by  T.  J.  Freeman  as  receiver,  and  Manuel 
Morales,  his  son,  and  only  person  entitled  to 
sue,  brought  this  action  against  Freeman  for 
damages,  and  obtained  a  verdict  and  Judg- 
ment for  $1,000,  to  reverse  which  Freeman 
prosecutes  this  appeal. 

The  first  ninth,  and  tenth  assignments  of 
error  complain  because  the  trial  court  over- 
ruled certain  special  exceptions  to  the  plain- 
tiff's petition. 

[1]  One  of  the  exceptions  objected  to  so 
much  of  the  petition  as  sought  to  allege  that 
the  deceased,  Rafael  Morales,  would  have 
continued  to  render  pecuniary  aid  to  tbe 
plaintlfF,  and  that  the  aid  and  assistance  al- 
leged was  remote,  argumentative,  and  specu- 
lative.  Tested  by  the  rule  announced  and  ap- 
plied in  S.  A.  A  A.  P.  Ry.  Co.  v.  Long,  87 
Tex.  162,  27  S.  W.  113,  24  L.  R.  A.  637,  47 
Am.  St  Rep.  87,  we  hold  that  the  petition  la 
not  obnoxious  to  the  objection  urged. 

[2]  One  of  the  exceptions  was  addressed 
to  so  much  of  the  petition  as  sought  to  al- 
lege that  Rafael  Morales  earned  not  less  than 
$40  per  month,  of  which  plaintiff  received 
tbe  benefit  of  a  large  amount;  the  obJectl<m 
being  that  the  allegation  referred  to  was  too 
vague  and  uncertain.  If  that  was  the  only 
allegation  in  the  petition  tending  to  show  lia- 
bility, the  objection  urged  might  be  tenable; 
but  there  were  other  allegations,  one  of  whldi 
was  that  as  a  result  of  the  death  of  Rafael 
Morales  the  plaintiff  was  damaged  in  the  sum 
of  $16,000.  We  hold  that  no  error  was  com- 
mitted in  overruling  the  objection  referred  to. 

[3]  Another  exception  complained  of  a  cer- 
tain paragraph  of  the  petition,  wMdi  reads 
as  follows:  "That  this  plaintiff,  at  tbe  date 
of  such  deatb,  was  a  married  man  with  a 
wife  and  two  small  children;  that  said  Ra- 
fael Morales  made  his  home  with  plaintUTs 
family,  and  devoted  his  earnings  largely  to 
the  support  and  maintenance  of  plaintiff  and 
his  said  family."  The  action  of  the  court 
in  overruling  that  exception  and  in  admitting 
certain  testimony  hereinafter  referred  to  is 
made  the  subject  of  the  first  and  second  as- 
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slghmentB  of  error,  whlcb  are  sabmltted  to- 
gether, and  under  wblcb  assignments  appel- 
lant submits  but  two  propositions,  which  are, 
In  effect,  first,  that  tbe  statute  authorizing 
the  recovery  of  damages  for  Injuries  result- 
ing In  death  limit  such  right  to  the  surviving 
husband,  wife,  children,  and  parents  of  the 
person  killed,  and  that  such  right  cannot  be 
extended  to  any  persons  other  than  those 
specified  In  the  statute;  and,  second,  that 
where  the  person  suing  Is  not  receiving  ac- 
tual pecuniary  aid  from  the  deceased,  or  has 
no  reasonable  exi)ectatlon  of  receiving  such 
aid,  such  person  has  no  right  of  action.  The 
correctness  of  these  propositions  may  be  con- 
ceded; but  It  does  not  follow  from  sucb  con- 
cession that  tbe  plaintiff's  petition  fftiled  to 
state  a  cause  of  action,  or  that  the  court  com- 
Inltted  reversible  error  in  not  striking  out 
the  particular  allegation  referred  to  and 
Quoted  above.  It  will  be  noted  that  the  para- 
graph of  the  petition  excepted  to  alleged  that 
the  deceased  devoted  his  earnings  largely 
to  the  support  and  maintenance  of  the  plain- 
tiff, and  his  family,  and  not  exclusively  to  the 
support  of  bis  family,  as  the  defendant's  ex- 
ception seems  to  Imply.  If  appellant  had  any 
right'  to  have  any  pert  of  tbe  pleading  re- 
ferred to  stricken  out,  it  was  .only  the  last 
four  words  "and  his  said  family."  But  we 
do  not  bold  that  appellant  had  such  right, 
dnd  agree  with  counsel  for  appellee  that  pe- 
cuniary aid  may  be  rendered  to  one  who  has 
a  family  dependent  upon  him,  and  for  whose 
support  and  maintenance  he  Is  legally  bound, 
by  fumlsbing  part  or  all  of  such  support,  and 
thereby  relieving  him  from  so  doing.  The 
true  test  Is  whether  or  not  the  intention  of 
the  donor  was  to  furnish  pecuniary  aid  to 
the  relative  suing,  or  to  make  a  gift  to  some 
member  of  his  family.  If  such  aid  was  ren- 
dered with  the  former  intention,  and  there 
was  reasonable  probability  that  It  would  have 
continued  in  the  future,  the  i>erson  suing  can 
maintain  the  action;  but  if  such  aid  was 
furnished  and  Intended  as  a  gift,  not  to  the 
plaintiff,  but  to  some  member  of  his  family, 
then  the  action  cannot  be  maintained.  Hence 
we  hold  that  no  error  was  committed  In  over- 
ruling the  exception  to  the  plaintlfTs  peti- 
tion as  set  out  above,  and  this  ruling  virtual- 
ly disposes  of  the  objection  Interposed  to  the 
testimony  hereafter  referred  to. 

[4]  Over  appellant's  objection,  the  Irialn- 
tUTs  counsel  was  permitted  to  ask  him  if  his 
father  rendered  him  any  assistance  In  the 
support,  of  his  family,  and  he  answered: 
"What  be  [deceased]  had  over,  he  would  al- 
ways give  to  me."  And  replying  to  another 
anestion  propounded  by  his  counsel,  he  said: 
"He  gave  it  to  me  to  buy  dotbing  for  the 
children."  And  responding  to  a  question  ask- 
ing about  how  much  his  father  contributed 
on  a  weekly  average  to  the  family  support, 
be  answered,  "He  would  give  me  $4  and  keep 
$2  when  he  made  $6  a  week."    For  the  rea- 


sons already  stated,  we  hold  that  this  testi- 
mony was  admissible,  and  tliat  it  was  the 
province  of  the  Jury  to  determine  whether 
the  deceased  intended  the  donations  referred 
to  primarily  as  aid  and  assistance  to  the 
plaintiff,  or  as  gifts  to  members  of  his  family. 

[(]  Several  objections  were  urged  against 
the  court's  charge^  and  rulings  refusing  re- 
quested Instructions.  The  objections  referred 
to  are  not  regarded  as  tenable,  and  the  points 
presented  are  not  of  such  Importance  as  to 
require '  specific  discussion  In  this  opinion. 
Only  two  objections  are  urged  against  the 
verdict,  and  one  is  presented  under  an  as- 
signment complaining  of  the  action  of  the 
court  in  refusing  to  instruct  a  verdict  for  de- 
fendant, and  the  other  charges  that  the  ver- 
dict of  the  Jury  is  excessive,  outrageous,  and 
unconscionable,  "because  the  evidence  indis- 
putably disclosed  that  the  plaintiff  was  an 
adult,  nearly  40  years  of  age,  to  whom  de- 
ceased owed  no  legal  duty  of  maintenance  or 
support;  and  there  was  no  evidence  that 
during  the  life  of  deceased  he  had  actually 
contributed  pecuniary  aid  to  the  plaintiff — 
the  preponderant  weight  of  evidence,  if  not 
the  undisputed  and  uncontroverted  evidence, 
disclosing  that  whatever  pecuniary  aid  was 
contributed  by  deceased  was  not  to  plaintiff, 
but  to  his  grandchildren."  That  assignment 
Is  submitted  as  a  proposition,  and  it  is  not 
followed  up  by  any  other  proposition.  We 
overrule  tbe  assignment,  because  It  is  not 
supported  by  the  record,  which  shows  that 
there  was  evidence  tending  to  prove  that  the 
deceased  had  contributed  some  pecuniary  aid 
to  the  plaintiff. 

Whether  or  not  the  verdict  is  excessive,  be- 
cause it  allowed  the  plaintiff  more  than  the 
deceased  would  probably  have  contributed  as 
pecuniary  aid  to  the  plaintiff,  if  he  bad  not 
been  killed,  is  a  question  that  is  not  present- 
ed for  decision,  and  upon  which  we  express 
no  opinion.  We  merely  bold  that,  in  so  far 
as  it  is  complained  of  in  this  court,  the  ver- 
dict of  the  Jury  is  supported  by  testimony. 

No  reversible  error  has  been  pointed  out, 
and  the  Judgment  is  affirmed. 

Affirmed. 


SWIFT  ft  CO.  V.  ALLEN  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Texarkamu 

Nov.  27,  1912.    Rehearing  Denied 

Dec.  12,  1912.) 

TOBIS   (I   10*)-7-lNTEBFEBKNCE    WITH   EUPLOT- 

MKNT  OB  Occupation— Right  or  AonoN. 
Plaintilf,  an  expreBS  messenger,  in  violation 
of  the  company's  rule  prohibiting  employis  from 
solicitinK  or  handling  commodities  of  any  kind 
forwarded  by  express  on  their  personal  account, 
engaged  in  the  egg  business  at  a  profit  The 
manager  of  defendant  company,  engaged  in  the 
same  bnsiness,  after  urging  plaintiff  to  agree 
to  a  price  for  eggs,  and  without  knowledge  of 
the  express  company's  rule  or  malice  toward 
plaintiff,  Informed  the  express  company,  and  in 
consideration  of  the  bnsiness  it  gave  the  com- 
pany requested  that  plaintiff  discontinue  such 
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buBineBB,  but  in  a  talk  with  plaintiff  said  that 
he  would  not  object  to  fair  competition  at  a 
fixed  place  of  business,  and  at  no  time  interfer- 
ed with  plaintiff's  customers.  The  express  com- 
pany, as  a  result  of  the  letter,  required  plaintiff 
to  discontinue  his  personal  activity,  but  permit- 
ted him  to  be  a  silent  partner  in  a  firm  in  the 
same  business,  from  which  he  had  a  profit,  but 
ijnally  discharged  him.  Plaintiff,  as  messenger, 
had  access  to  papers  enabling  him  to  learn  who 
defendant's  customers  were,  so  that  he  might  be- 
come an  unfair  competitor.  Held,  that  while 
every  one  has  a  right  to  the  advantages  of  hia 
industry  and  enterprise,  and  to  be  free  from 
malicious  or  wanton  interference,  he  cannot  be 
protected  against  competition,  and  that  plain- 
tiff bad  no  action  for  an  interference  with  his 
occupation  in  the  way  of  fair  competition,  as  to 
which  defendant's  rights  as  to  the  express  com- 
pany were  equal  to  those  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  ilO;   Dec.  Dig.  |  10.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

Actloa  by  Jaa.  B.  Allen  and  otbera  for  an 
Injunction  against  Swift  &  Co.  and  the  Pa- 
dflc  Express  Company.  Judgment  for  plaln- 
tilt  against  Swift  &  Co.  and  Judgment  for 
Pacific  Express  Company,  and  Swift  &  Co. 
appeala  Berersed,  and  Judgment  rendered 
for  Swift  &  Co. 

Tlie  suit  was  brought  by  the  appellee  Joint- 
ly against  Swift  &  Co.  and  the  Pacific  Ex- 
press Company  for  damages  claimed  to  liave 
been  occasioned  to  him  by  reason  of  an  al- 
leged wanton  and  malicious  intermeddling 
and  interference  with  his  business,  and  caus- 
ing his  discharge  as  an  employ^  of  the  ex- 
press company.  Am>ellee  was  in  the  employ 
of  the  express  company  as  a  messenger  in 
December,  1906,  and  for  about  eight  years 
prior  tliereto.  His  duties  were  to  handle  ex- 
press on  the  train  between  Texarkana  and 
Whitesboro,  Tex.  Hia  employment  by  the  ex- 
press company  as  messenger  was  by  the  month 
only,  at  a  fixed  salary.  While  and  during  the 
time  appellee  was  employed  as  messenger  of 
the  express  company  be  established  for  him- 
self and  conducted  in  person  a  profitable 
businesB  of  buying  and  selling  eggs  and  tur- 
keys to  supply  the  hotels,  restaurants,  and 
merchants  of  Texarkana.  He  handled  from 
2,000  to  4,000  dozen  eggs  a  month.  TLe  eggs 
and  tuiiceys  were  purchased  by  appellee 
from  the  merchants  and  dealers  at  the  dif- 
temat  stations  along  the  ronte  of  his  express 
service,  and  they  would  ship  to  him  by  ex- 
press to  Texarkana,  paying  the  regular  diarg- 
es  of  the  company.  Hbe  express  company 
had  in  force  the  following  rule,  known  to  ap- 
pellee: "Employes  whose  services  are  engag- 
ed exclusively  by  this  company  are  absolute- 
ly prohibited  from  soliciting  or  handling  for 
their  personal  account  commodities  of  any 
kind  forwarded  by  express  on  commission  or 
speculation."  The  agent  at  Texarkana  and 
the  route  agent  of  the  express  company,  it 
seems,  knew  that  appellee  was  engaged  in 
the  business  contrary  to  the  rules,  but  never 
said  anything  to  him  in  reference  thereto. 
Swift  &  Co.  was  engaged  in  handling  and 


supplying  the  trade  in  Texarkana  with  dif- 
ferent kinds  of  meat  and  cold  storage  eggs 
and  fowls,  and  was  a  patron  of  the  express 
company.  Stating  it  in  the  language  of  the 
aiq;>ellee:  "About  December  1,  1906,  MulUn. 
manager  and  solicitor  of  business  for  Swift 
&  Co.  at  Texarkana,  mentioned  my  boslnefis 
to  me.  He  was  Just  talking  in  regard  to  the 
egg  business  and  about  them  being  a  little 
scarce  along  about  then,  getting  near  Christ- 
mas, and  he  asked  me  at  what  price  I  would 
sell  htm,  and  I  told  him  28  cents  a  dozen. 
He  said  that  was  not  enough;  that  I  ought 
to  get  80  ceota;  and  I  told  him  the  rest  of 
them  were  selling  at  28  cents  and  I  could  af- 
ford to  sell  tor  that  Well,  he  wanted  me 
to  raise  the  price  to  30  cents  to  all  except 
Bussey  Bros.,  who  were  good  patrons,  and 
he  would  continue  to  famish  them  at  2S 
cents.  I  told  him  as  long  as  other  parties 
were  selling  at  28  cents  I  could  not  make  any 
agreement  to  go  higher  on  It  I  think  that 
is  all  that  occurred  at  that  time  until  after 
Mr.  Mullln  had  taken  up  the  matter  with  the 
company,  and  requested  them  to  have  me 
discontinue."  On  December  21, 1908^  the  fol- 
lowing letter  was  written  and  dellTered  to 
the  express  company:  "T.  N.  Edgell,  Supt. 
Pac.  Exp.  Co.,  Dallas,  Tex.— Dear  Sir:  We 
respectfully  Call  your  attention  to  the  fact 
tliat  one  of  your  employes,  SCr.  J.  B.  Allen.  Is 
shipping  in  eggs  to  this  point  and  entering' 
into  competition  with  us.  Inasmuch  as  we 
give  you  the  preference  on  all  business  and 
consequently  do  considerable  Tolume  with 
you,  we  would  ask  that  you  cause  the  above- 
named  party  to  discontinue  his  activity  along 
this  line  that  will  come  in  competition  with 
us.  We  are  taking  this  matter  up  with  yon 
direct  in  preference  to  taking  same  up  with 
our  railroad  department,  as  we  feel  satisfied 
that  you  will  give  the  matter  attention  at 
once.  Thanking  you  in  advance  for  an  early 
reply,  we  are,  Tours  respectfully.  Swift  A 
Company,  per  C.  W.  MuUin,  Manager."  The 
record  admits  the  fact  that  Swift  &  Ca  did 
nothing  more  than  write  this  letter  of  com- 
plaint. The  superintendent  at  once  inclosed 
the  letter  to  the  api>ellee.  The  appellee,  upon 
receiving  this  correaponfience,  went  to  the 
manager  of  Swift  ft  Co.,  and  told  him  of  the 
correspondence,  and  asked  him  if  he  would 
not  withdraw  the  complaint  According  to 
the  t^imony  of  appellee,  the  manager  "re- 
plied that  he  could  not,  as  I  was  competing 
with  them,  and  that  he  understood  I  was 
selling  eggs  at  a  price  for  a  profit  that  they 
could  not  afford  to  handle  eggs  at,  as  I  have 
no  regular  place  of  business  here  he  could 
not  afford  to  withdraw  his  complaint  He 
said  if  I  would  engage  exclusively  in  the 
business  and  go  in  competition  with  them  la 
the  right  kind  of  a  way,  and  get  me  a  house 
and  compete  with  them  openly,  that  he  had 
no  objection,  but  that  he  would  not  withdraw 
hU  complaint  This  was  somewhere  between 
the  1st  and  10th  of  January,  1809."    The  ap- 
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pellee  then  wrote  a  letter  to  the  saperlntend- 
oit,  and  in  r^ly  received  the  following  let- 
ter: "This  Is  to  acknowledge  receipt  of  your 
letter  of  January  10,  and  I  am  inclosing  an 
excerpt  from  monthly  circular  No.  95,  para- 
grai>h  No.  8;  page  648,  also  a  copy  of  the  rec- 
ommoidation  of  the  Interstate  Commerce 
Ck>mmi88ion  to  the  U.  S.  Senate.  While  the 
name  of  messengers  are  not  used,  this  pro- 
hibits the  agents  from  doing  what  you  are 
doing,  and  there  is  no  reason  why  the  agents 
should  be  forbidden  to  do  so,  and  not  the 
mesaengera  I  trust  that  you  will  see  the 
wisdom  of  this,  and  discontinue  the  egg  traf- 
fic or  resign  your  position  as  messenger  and 
go  into  the  egg  business  exclusively.  They 
do  not  go  well  together,  and  in  many  in- 
stances I  have  found  that  It  results  In  a  loss 
of  business  to  ttie  company,  which  I  am  here 
to  prevent"  Upon  rec^pt  of  this  letter  ap- 
pellee then  wrote  the  superintendent,  asking 
him  if  he  had  any  objections  to  his  continu- 
ing the  business,  provided  he  ceased  to  be 
actively  engaged  in  the  business.  The  super- 
Intendrait  then  wrote  the  route  agent  as  fol- 
lows: "There  is  no  objection  whatever  in 
having  Mr.  Allen  interested  in  the  commis- 
sion firm,  but  he  must  not  be  an  active  part- 
ner while  In  the  employ  of  this  company." 
This  reply  was  shown  to  appellee,  and  he 
then  engaged  thereafter  in  the  same  business 
with  C.  W.  Williamson,  under  the  name  of 
O.  W.  Williamson  &  Co.,  and  he  ceased  to 
be  an  active  partner  in  carrying  on  that 
business  while  he  was  a  messenger.  The 
bnsinees  was  thus  carried  on  till  January, 
1910.  Appellee  was  discharged  from  the 
service  of  the  express  company  about  the  4th 
or  Bth  of  January,  ISIO.  It  appears  that  ap- 
pellee made  from  $40  to  $60  a  month  out  of 
the  bnsineas  before  he  went  into  partnership 
with  Williamson.  After  the  partnership,  it 
appears  from  the  record  that  appellee  clear- 
ed $40  only.  Appellee  claims  the  loss  from 
partnership  to  have  been  because  he  could 
not  actively  himself  handle  and  solicit  the 
business.  By  his  petition  appellee  predicates 
liability  for  the  loss  upon  the  following 
grounds:  (1)  That  the  Pacific  Express  Com- 
pany and  Swift  &  Co.  did  "maliciously  and 
wickedly  conspire  together  for  the  express 
purpose  of  preventing  the  plaintiff  from  buy- 
ing and  selling  to  his  said  customers  eggs 
and  poultry,  and  in  consequence  of  such  ma- 
licious and  wicked  conspiracy  between  the 
said  defendants  plaintiff  was  prevented  from 
engaging  in  said  business  and  the  same  was 
rained";  (2)  "that  Swift  ft  Co.  for  the  pur- 
pose of  stifling  competition,  and  in  conspir- 
acy against  trade,  did  maliciously  demand  of 
the  Pacific  Express  Company  that  said  com- 
pany cause  the  plaintiff  to  cease  his  business 
as  a  dealer  and  shipper  and  supi;>lier  of  the 
trade  as  aforesaid,  and  did  demand  that  said 
company  diacharge  plaintiff  from  its  service  if 
he  continued  to  engage  In  the  legitimate  busi- 
neas  aforesaid,  and  that  the  said  Pacific  Ex- 
press Company,  at  the  instigation  and  un- 


lawful Interteronce  on  the  part  of  Swift  & 
Oo.,  did  demand  of  plaintiff  that  he  either 
discontinue  his  business  or  it  would  dis- 
charge him  from  Its  service;"  and  (3)  "that 
the  said  defendant.  Swift  &  Co.,  maliciously 
induced  the  defendant  Pacific  Express  Com- 
pany by  threats  of  withdrawing  its  patron- 
age from  it  to  break  off  this  plaintlfTs  busi- 
ness and  to  finally  discharge  the  plaintiff 
from  Its  service,  to  the  end  tliat  it  might, 
contrary  to  the  laws  of  the  state  of  Texas, 
liave  a  monopoly  of  the  egg  business  in  Tex- 
as and  be  able  to  fix  and  control  the  price 
thereof  to  its,  Swift  &  Oo.'s,  great  benefit" 
The  trial  was  to  a  Jury,  and  the  Jury  return- 
ed a  verdict  in  favor  of  the  plaintiff  against 
Swift  &  Co.  The  court  gave  a  peremptory 
Instruction  in  ftiror  of  the  express  company. 

Glass,  Eetes,  King  ft  Burford,  of  Texar- 
kana,  for  appellant  Smelser  ft  Vaughan,  of 
Texarkana,  for  appellees. 

liBYT,  J.  (after  stating  the  facts  as  above). 
By  the  first  assignment  of  error  the  appel- 
lant Swift  ft  Co.,  predicates  error  upon  the 
rofusal  of  the  court  to  peremptorily  instruct 
a  verdict  in  its  favor.  A  verdict  was  direct- 
ed in  favor  of  the  express  company  and  the 
court  in  his  charge  excluded  any  claim  for 
damages  against  Swift  &  Co.  other  than 
for  the  alleged  ruin  of  appellee's  ^;g  and 
poultry  business.  In  the  absence  of  any 
complaint  as  here,  of  the  court's  ruling  ai»- 
plicable  to  such  peremptory  instructions,  and 
there  being  a  Jury  finding  and  Judgment 
thereon,  we  must  assume  acquiescence  in 
such  rulings  and  the  conclusiveness  of  the 
same  as  to  this  appeal.  Any  question  as  to 
liability  at  all  of  the  express  company,  and 
any  question  of  liability  of  Swift  ft  Co.  for 
alleged  wrongfully  procuring  or  causing  the 
appellee's  discharge  from  service  as  a  mes- 
senger, would  therefore  be  entirely  eliminat- 
ed from  the  appeal.  Consequently  the  ques- 
tion remaining  here  is  as  to  whether  or  not 
the  court  should  have  also  directed  a  verdict 
in  favor  of  Swift  ft  Co.  under  the  alleged 
complaint  that  it  had  effected  and  caused 
the  ruin  of  appellee's  egg  and  poultry  busi- 
ness by  wanton  and  malicious  Interference 
with  it  There  is  no  dispute  In  the  facts,  and 
it  is  not  asserted  by  the  parties  that  there 
is  any  conflict  of  evidence,  unless  it  be  that 
bearing  on  the  question  of  damages. 

Tlie  material  facts  appearing  from  the  evi- 
dence, so  far  as  essential  to  be  stated  for  tine 
purposes  of  the  question  under  review,  are 
that  api>eliee  Allen,  while  under  employment 
as  a  messenger  of  the  Pacific  Express  Com- 
pany, was  personally  engaged  in  buying  up 
turkeys  and  eggs  from  dealers  along  his 
route,  and  having  them  shipped  to  him  by 
express  to  Texarkana,  and  there  selling  them 
to  customers.  Swift  ft  Co.  were  also  engaged 
in  the  poultry  and  egg  business  in  Texar- 
kana, and  were  patrons  of  the  express  com- 
pany.   On  December  21,  1908,  the  manager 
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for  S^Ut  ft  CO.  at  Tezarkana  wrote  a  letter 
to  the  superintendent  of  the  express  company 
calling  attention  to  the  fact  that  Allen,  Its 
messenger,  was  shipping  In  eggs  to  Tezar- 
kana, and  entering  Into  competition  with  It, 
and  to  the  further  fact  that  It  was  a  patron 
of  the  express  company,  and  asked  that  the 
express  company  "cause  the  above-named 
party  to  discontinue  his  activity  along  this 
line  that  will  come  In  competition  with  us." 
The  express  company  referred  the  letter  to 
Allen,  with  the  result  that  Allen  was  requir- 
ed by  the  express  company,  In  order  to  con- 
tinue In  Its  employ  as  messenger,  to  discon- 
tinue personally  handling  or  actively  carry- 
ing on  the  commission  business  while  per- 
'  forming  the  duties  of  a  messenger.  But  the 
express  company  consented  that  he  might 
continue  Interested  tn  the  business  as  a 
silent  partner  of  a  firm,  which  was  done 
thereafter  under  the  name  of  Williamson  & 
Cd.  The  express  company  had  a  rule,  known 
to  appellee,  but  It  does  not  appear  Swift  ft 
Co.  knew  It,  which  reads:  "Employes  ^hose 
services  are  engaged  exclusively  by  this  com- 
pany are  absolutely  prohibited  from  solicit- 
ing or  handling  for  their  personal  account 
commodities  of  any  kind  forwarded  by  ex- 
press on  commission  or  speculation."  Swift 
ft  Co.  did  not  do  or  say  anything  more  to  the 
express  company,  as  the  record  admits,  in 
reference  to  appellee's  business,  or  the  ap- 
pellee himself,  than  to  write  the  letter  of 
December  21,  1908.  Prior  to  writing  the  le^ 
ter  the  manager  for  Swift  ft  Co.  had  a  con- 
versation with  Allen  to  the  effect  of  insisting 
that  appellee  should  sell  eggs  at  SO  cents. 
Instead  of  28  cents,  per  dozen.  After  the 
letter  of  December  2l8t  was  referred  to 
Allen,  he  called  on  the  manager  of  Swift  & 
Co.  to  withdraw  the  complaint  in  the  letter, 
and  the  manager  replied  to  the  effect  that  he 
would  not  withdraw  the  complaint  to  the 
express  company,  unless  appellee  would 
agree  to  engage  exclusively  In  the  egg  and 
poultry  business.  It  is  upon  this  letter  of  De- 
cember 21st  to  the  express  company,  coupled 
with  the  two  conversations  of  Mullln  with 
him,  that  appellee  relies  to  sustain  a  cause 
of  action  for  wanton  and  malldous  Interfer- 
ence with  his  commission  business.  It  may 
be  said  from  the  first  conversation  of  Mullln 
with  appellee,  happening  prior  to  the  letter 
to  the  express  company,  that  it  appears 
clearly  enough  that  the  object  or  motive  on 
Mullln's  part  was  to  have  appellee  agree  to 
raise  the  selling  price  of  eggs  to  what  Mullln 
claimed  was  the  only  price  he  could  afford 
to  sell  them  at  But  the  purpose  to  injure 
appellee  in  his  business  as  such  Is  not  evi- 
dent from  either  the  first  or  second  conversa- 
tion. In  the  second  conversation  it  Is  clear 
that  the  only  purpose  Mullln  had  was  to 
have  appellee  ^ther  follow  the  service  of 
messenger,  or  go  exclusively  Into  the  com- 
mission business.  It  can  be  assumed,  as 
proven,  that  the  letter  written  by  Mullln  to 


the  express  company  caused  the  express  com- 
company  to  enforce  its  rule  heretofore  men- 
tioned against  Allen,  and  that  by  its  enforce- 
ment Allen  lost  an  advantage  to  him  in  his 
business  of  solely  conducting  it  without  part- 
nership, along  with  his  messenger  service, 
that  he  would  have  been  able  to  attain  or 
enjoy  but  for  the  letter  of  complaint,  unless 
sooner  terminated  by  the  express  company 
by  enforcement  of  Its  rule  on  Its  own  motion. 
As  It  is  not  shown  nor  contended  In  the  case 
that  either  the  express  company  or  Swift  ft 
Co.  Induced  any  of  the  customers  or  parties 
selling  to  appellee  to  break  their  contracts 
with  him,  or  not  to  deal  with  him,  neither 
the  case  nor  the  principle  applied  in  the  case 
of  Raymond  v.  Tarrlngton.  96  Tex.  443,  78  8. 
W.  800,  62  L.  R.  A.  962,  97  Am.  St  Eep.  914, 
would  rule  the  question  here.  See  2  Page  on 
Contracts,  p.  2046;  Angle  v.  Railway  Co., 
151  U.  S.  1,  14  Sup.  Ct  240,  38  L.  EM.  65. 
And,  as  there  is  no  pretense  In  the  fttcts  that 
there  were  direct  acts  of  Interference  or 
molestation  In  the  conduct  of  appellee's  busi- 
ness, as  In  the  case  of  Dunshee  v.  Standard 
OU  Co.  162  Iowa,  618,  132  N.  W.  371,  36  U 
R.  A.  (N.  S.)  263,  dted  by  appellee  and  re- 
lied on  by  him,  the  principle  there  applied 
could  not  have  force  and  application  to  the 
fttcts  here.  It  Is  a  significant  Cact  here  that 
the  existence  of  the  appellee's  asserted  rl^t 
to  continue  unmolested  in  his  dual  capacity 
as  messenger  of  a  public  service  conx>ratlon 
and  commission  merchant  was  not  a  matter 
of  contract  with  the  express  company.  On 
the  contrary,  it  was  a  violation  of  the  pro- 
mulgated and  known  rule  of  the  express 
company.  The  defeat  of  the  rlgbt,  If  so,  to 
continue  the  business  and  the  agency  togeth- 
er for  benefit  to  appellee,  could  not  therefore 
be  related  to  any  contract  tight  with  the  ex- 
press company  and  Allen  so  to  do,  so  far 
as  the  pursuit  of  the  commission  buslnesa 
was  concerned.  It  is  the  aim  of  the  law  to 
protect  every  person  against  the  wrongful 
act  of  every  other  person,  and  the  law  has 
provided  an  action  for  injuries  done  by  dis- 
turbing a  person  In  the  enjoyment  of  any 
right  or  privilege  he  has.  The  principle  has 
thus  been  laid  down  in  Walker  v.  Cronin,  107 
Mass.  555:  "Every  one  has  a  rl^t  to  eijoy 
the  fruits  and  advantages  of  his  own  enter- 
prise, industry,  skill,  and  credit  He  has  na 
right  to  be  protected  against  competition; 
but  he  has  a  right  to  be  free  from  malidoua 
and  wanton  Interference,  disturbance  or  an- 
noyance. If  disturbance  or  loss  come  as  a 
result  of  competition  or  the  ezerdae  of  rights 
by  others,  it  is  damnum  absque  injuria  un- 
less some  superior  right  by  contract  or  other- 
wise is  interfered  with.  But,  if  it  comes 
from  the  merely  wanton  or  malidons  acts  of 
others  without  the  Justification  of  competi- 
tion or  the  service  of  any  interest  or  lawfnl 
purpose,  it  then  stands  upon  a  different  foot- 
ing." See,  also,  2  Cooley  on  Torts,  p.  608;  1 
Cyc  660.    Following  this  prindpto^  la  order 
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to  constitnte  the  letter  of  December  21st  an 
actionable  wrong,  there  must  be  a  violation 
of  eome  definite  legal  right  of  the  appellee. 
Allen,  aa  a  messenger  In  a  public  service  cor- 
poration, was  In  a  iwsltlon  to  ezaml&e  all 
the  waybUls,  and  to  learn  who  the  cnstomers 
of  Swift  &  C!o.  were  and  the  amount  of  ex< 
press  it  was  doing  In  Tezarkana ;  and  being 
In  the  same  business  himself,  and  armed 
with  this  Information  obtained  or  obtainable 
by  virtue  of  his  employnient  as  messenger, 
he  could  become  an  unfair  competitor.  The 
policy  requiring  public  service  corporations 
to  treat  all  patrons  alike  and  accord  equal 
advantages  to  all  Shippers  without  discrimi- 
nation would  not  sanction,  we  think,  the  idea 
that  the  express  company  properly  could 
authorise  or  permit  its  employes  to  obtain 
such  information  and  trade  advantages  for 
th^r  own  personal  benefit  by  virtue  of  thdr 
employment  as  would  enable  them  to  use 
such  Information  to  their  personal  advantage 
as  against  patrons  of  the  express  company 
in  the  same  line  of  business.  In  this  view, 
then,  appellee's  right  to  use  his  employment 
In  the  public  service  corporation  In  connec- 
tion with  or  as  a  means  to  assist  him  in 
carrying  on  bis  business  to  his  advantage 
was  not  a  right  so  superior  to  the  appellant's 
right  to  complain  and  protest  as  to  such 
methods  as  to  be  tree  from  molestation  by 
the  appellant  or  the  express  company  Itself. 
If  the  appellant  In  the  facts  had  the  right  In 
the  interest  of  its  business,  as  It  did,  to 
complain  to  the  public  service  corporation 
that  its  employe  was  using  his  employment 
as  he  was  to  further  his  prirate  business  In 
competition  with  appellant,  then  such  let- 
ter of  complaint  written  by  appellant  to  the 
express  company  would  bring  the  act  of  ap- 
pellant in  making  such  complaint  under  the 
shelter  of  the  principle  of  trade  competition, 
and  would  not  be  a  ground  for  action.  Ap- 
pellant In  writing  the  letter  of  complaint  was 
serving,  it  must  be  said  from  the  facts,  a 
purpose  connected  with  its  own  business  and 
founded  on  that  purpose;  and,  being  a  com- 
plaint moving  from  a  disposition  only  to 
protect  its  business,  it  could  not  be  said  that 
the  act  of  appellant  was  done  wantonly  and 
without  interest  or  occasion  to  do  same.  The 
letter  contained  presentation  of  reasons,  not 
In  themselves  unlawful,  why  he  should  not 
continue  as  messenger  and  still  be  In  a 
competitive  bnsinefls  with  a  patron  of  the 
express  company.  The  force  of  the  letter, 
as  seen,  reached  only  to  the  purpose  to  have 
the  express  company  "cause  the  above-named 
party  to  discontinue  his  activity  along  this 
line  that  will  come  in  competition  with  us." 
Aa  under  the  fiicts  the  object  sought,  and 
also  the  means  used  by  a]n*ellant  in  com- 
plaining to  the  express  company,  was  no 
broader  than  Justified,  the  appellant  was  en- 
tttled  to  a  verdict  in  Its  favor.    The  assign- 


ment therefore  should  be  sostalned,  and  the 
Judgihent  here  rendered  which  should  have 
been  rendered  below,  that  the  appellee  have 
and  recover  nothing  of  Swift  &  Co.,  and  that 
appellant  recover  all  costs  of  appeal  and  of 
the  court  below. 

The  Judgment  not  appealed  from  will  re- 
main undisturbed. 


8.  W.  SLAYDEN  &  CO.  t.  PALMO. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  17,  1912.  On  Motion  for  Rehearing, 
Oct.  23,  1912.  Rehearing  Denied  Dec  4, 
1912.) 

On  Rehearing. 

1.  EVIDKITCX  (H  213,  241*>— WiTRKssxa  d 
379*) — ADUI8SI0N& 

In  an  action  on  contract,  evidence  that  de- 
fendant's agent  said  that  be  would  advise  de- 
fendant to  settle  was  admissible  to  disprove  an 
averment  in  the  answer  that  plaintiff  had  aban- 
doned bis  contract,  bnt  not  to  impeach  the  tes- 
timony, of  the  agent  or  to  show  an  offer  to  com- 
promise. 
[Ed.   Note.-^For  other   cases,   see    Evidence, 


Cent.  IMa.  t|  745-761,  758,  887-892;   Dec  Dig. 
18,  241;*  Witnesses,  Cent.  Dig.  H  1209, 
1222,  1247-1256;   Dec.  Dig.  |  379.»] 

2.  Appkai,  and  Ebbob  (I  lOSO*)— BxviEW — 
HAB1CI.ES8  Ebbob— Evidence. 

Where  testimony  substantially  the  same  as 
some  complained  of  was  not  objected  to,  a  case 
will  not  bie  reversed  even  if  the  testimony  com- 
plained of -was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  {  1060.*] 

3.  Appeal  and  Ebbob  ({  1006*) — ^Btidxncx — 
Successive  Veboiotb. 

Where  the  jury  has  given  the  i>Iaintiff  a 
verdict  three  times,  although  the  evidence  in 
support  thereof  is  meager,  the  verdict  will  be 
perioitted  to  stand;  but  the  mere  fact  that 
there  have  been  three  verdicts  for  plaintiff 
should  not  prevent  this  court  from  reviewing 
the  evidence. 

[Ed.  Note. — ^Foi^  other  cases,  See  Appeal  and 
Error,  Cent  Dig.  ||  8951-3964;  Dec  Dig.  f 
1006.*] 

Appeal  from  District'  Court,  McLennan 
County;  Marshall  Snrratt,  Judge. 

Action  by  Mi  Palmd  against  S.  W.  Slay- 
den  &  Co.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  'E.  Yautis,  of  San  Antonio,  and  Clark 
&  Clark,  of  Waco,  for  appellant  O.  L.  Strib- 
ling  and  Downs  &  Webb,  all  of  Waco,  for 
appellee. 


KEY.  0.  J.  This  case  has  been  before  this 
court  several  times,  and  the  nature  of  the 
suit  and  the  mUngs  heretofore  made  can  be 
ascertained  by  examining  90  S.  W.  908,  100 
Tex.  IS,  92  S.  W.  796,  and  53  Tex.  Olr.  App. 
227,  117  S.  W.  1064.  Upon  the  last  appeal 
this  court  held  that  the  contract  purporting 
to  have  been  made  by  S.  W.  Slayden  ft  Co., 
and  for  a  breach  of  which  appellee  is  seek- 
ing to  recover  damages,  was  not  within  the 
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scope  of  the  partnership  business  of  that 
company,  and  was  not  binding  upon  S.  W. 
Slayden,  against  whom  recovery  was  had, 
unless  it  could  be  shown  that  after  It  was 
made  S.  W.  Slayden  had  ratified  the  same. 
The  case  was  reversed  and  that  issue  left 
open  for  trial;  and  at  another  hearing  the 
Jury  decided  It  in  favor  of  Palmo  and  against 
S.  W.  Slayden,  and  the  latter  has  appealed. 

While  a  number  of  other  questions  have 
been  presented  in  appellant's  brief  and  re- 
ceived consideration  at  our  tiands,  we  are  of 
opinion  that  none  of  the  assignments  point 
out  reversible  error,  except  the  nineteenth 
and  twentieth,  and  those  which  challenge 
the  verdict  as  being  contrary  to  the  great 
weight  and  preponderance  of  the  evidence. 
The  bill  of  exception  copied  in  appellant's 
brief  under  the  nineteenth  assignment  of  er- 
ror shows  that,  in  overruling  an  objection 
which  appellants  had  made  to  a  question 
propounded  to  the  plaintiff  while  testifying 
in  his  own  behalf,  the  trial  Judge  used  the 
following  language  in  the  presence  of  the 
jury:  "The  court  is  of  the  opinion  that  all 
the  facts  and  circumstances  surrounding  this 
contract  can  be  proven,  and  surrounding  the 
making  of  the  contract  sued  upon,  and  also 
the  making  of  the  contract  with  Rowland. 
There  was  such  a  trade  relation  existing  be- 
tween Palmo  and  Slayden  or  Slayden  and 
Pjilmo  as  renders  it  necessary,  in  order  for 
the  court  and  Jury  to  understand  and  de- 
termine this  case  according  to  Its  true  mer- 
its, to  understand  all  those  facts,  and  they 
will  be  taken  by  the  Jury  and  considered  by 
them  In  arriving  at  what  were  the  true 
facts  in  regard  to  it,  and  the  court  will  not 
limit  at  all  the  evidence  to  what  is  stated 
simply  In  those  contracts.  All  these  sur- 
rounding circumstances,  the  facts  and  cir- 
cumstances leading  up  to  it,  and  the  pur- 
poses of  the  party  or  parties,  and  with  what 
view  the  Rowland  contract  was  made  and 
was  attempted  to  be  carried  through,  I  think 
can  be  shown.  It  is  one  of  the  Issues  in 
this  case,  and  tliat  very  purpose  is  one  of 
the  issues  in  this  case.  If  It  was  one  way 
the  effect  of  it  would  be  different  than  it 
was  if  it  was  another,  and  it  is  for  the  Jury 
to  determine,  and  without  the  facts  they 
cannot  determine  which  way  it  was." 

The  bill  shows  that  appellant's  counsel 
excepted  to  that  portion  of  the  Judge's  re- 
marks In  which  he  stated  in  the  presence  of 
the  Jury,  that  there  was  "a  trade  relation 
existing  between  the  plaintiff  and  the  de- 
fendant," and  that  exertion  constitutes  the 
basis  of  the  nineteoith  assignment  of  error ; 
and.  Id  view  of  the  long  Une  of  decisions  by 
our  Supreme  Court,  we  feel  constrained  to 
sustain  appellant's  contention,  and  hold  that 
the  statement  referred  to  constitutes  reversi- 
ble error.  We  have  a  statute  which  pro- 
hibits a  trial  Judge  from  commenting  upon 
the  weight  of  testimony   in   charging   the 


Jury;  and,  on  account  of  that  statute,  oar 
Supreme  Ck>urt  has  held  that  it  is  reversible 
error  for  a  trial  Judge  to  in  any  manner 
state  or  Intimate  to  the  Jury  his  opinion  as 
to  how  any  controverted  issue  should  be. de- 
cided, or  the  weight  that  should  be  given  to 
any  testimony  bearing  upon  such  issue.  In 
the  case  at  bar  this  court  had  held  that  ap- 
pellee had  no  case,  unless  he  could  show 
that  appellant  bad  ratified  or  adopted  the 
contract  sued  on,  and  that  be  was  endeavor- 
ing to  do  at  the  last  trial;  and  no  doubt  ap- 
pellant's counsel  were  then  contending  in 
that  court,  as  they  are  now  contending  in 
this  court,  that  the  plaintiff  had  failed  to 
make  such  proof,  and  therefore,  in  view  of 
the  line  of  decisions  referred  to,  we  hold  that 
it  was  error  for  the  trial  court  to  make  the 
statement  complained  of  in  reference  to  a 
trade  relation  existing  between  Palmo  and 
Slayden. 

By  the  twentieth  assignment  appellant  com- 
plains of  the  ruling  of  the  trial  court  in  i)er- 
mlttlng  Judge  Richard  L  Munroe,  while  tes- 
tifying for  appellee,  to  state  that  one  Last- 
inger  had  told  him  that  he  would  advise  ap- 
pellant to  accept  the  witness'  offer  to  set- 
tle the  matter  in  controversy  in  the  manner 
suggested  by  the  witness.  C!onceding  tliat 
Lastinger  was  appellant's  agent  in  many 
other  respects,  the  evidence  falls  to  disclose 
that  he  bad  any  authority  to  ratify  the  con- 
tract here  sued  on,  or  to  accept  the  proposi- 
tion submitted  to  him  by  the  witness,  and 
therefore  the  court  erred  in  permittinc 
Judge  Munroe  to  state  what  he  said  he  would 
advise  appellant  to  do.  The  result  was  that, 
over  the  defendant's  objection,  the  plaintiff 
got  before  the  Jury  evidence  to  the  tfect 
that  the  defendant's  agent  I^astlnger  had  rec- 
ognized the  fact  that  the  plaintiff's  claim 
was  meritorious,  and  had  advised  the  de- 
fendant to  accept  a  proposition  submitted 
by  the  plaintiff's  counsel  for  a  settlement. 
Ratification  results  alone  from  what  has 
been  done  or  said  by  the  person  sought  to  be 
held  liable,  and  not  from  what  has  been 
done  or  said  by  an  agent  of  such  person,  un- 
less, by  the  terms  of  his  agency,  such  agent 
has  authority  to  ratify,  which  was  not  shown 
in  this  case.  Hence  we  hold  that  the  evi- 
dence referred  to  was  not  admissible,  and 
that  it  was  harmful  to  appellant  is  quite  ob- 
vious. In  fact,  it  formed  the  basis  for  an 
appeal  and  argument  to  the  Jury  which  may 
account  for  a  verdict  which  otherwise  ap- 
pears to  be  contrary  to  the  great  weight  of 
the  evidence. 

It  is  insisted  on  behalf  of  appellant  that 
the  verdict  in  appellee's  favor  is  not  sup- 
ported by  the  testimony,  and  that  tbls  ooort 
should  reverse  and  reader  Judgment  fbr  ap- 
pellant The  evidence  tending  to  show  rati- 
fication is  meager  and  uoaaUsfactory,  but  we 
have  reached  the  conclusion  that  the  case 
should  be  reversed  and  remanded  for  an- 
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other  trial  in  the  conrt  below,  and  it  Is  w 
ordered. 
Berersed  and  remanded. 

On  Motion  for  Rehearing. 

This  case  was  reversed  at  the  last  term  of 
this  conrt,  and  appellee's  motion  for  rehear- 
ing was  brought  over  to  this  term ;  and,  aft- 
er careful  consideration,  we  have  reached 
tlie  conclusion  that  the  former  Judgment  of 
this  court  Is  wrong,  and  that  the  case  should 
be  affirmed.  As  shown  by  our  former  opin- 
ion, the  case  was  reversed  upon  two  qnes- 
tlons  of  law,  which  were:  ITlrst,  error  of 
the  trial  Judge  in  stating  in  the  presence  of 
the  Jury,  while  ruling  upon  the  admissibil- 
ity of  certain  testimony,  that  there  was  a 
trade  relation  existing  between  the  plaintia 
and  the  defendant;  and,  second,  in  overrul- 
ing objections  to  testimony  glvoi  by  Judge 
Munroe  to  the  efTect  that  appellant's  agent 
liSstinger  bad  told  him  that  he  would  advise 
appellant  to  accept  Judge  Munroe's  offer  to 
settle  the  matter  in  controversy  in  the  man- 
ner suggested.  Undisputed  testimony  com- 
ing from  witnesses  on  both  sides  shows  that 
at  the  time  of  the  transaction  in  question 
bnsiness  relations  had  existed  between  ap- 
pellee and  appellant  for  a  long  time,  and 
therefore  the  remarks  made  by  the  Judge 
and  complained  of  by  appellant  were  not 
calculated  to  prejudice  the  latter  and  the 
making  of  such  remarks  did  not  constitute 
reversible  error. 

[1]  As  to  the  testimony  of  Judge  Munroe, 
appellant  alleged  in  his  answer  that  appel- 
lee abandoned  tbe  contract,  and  it  may  be 
that  tbe  testimony  was  admissible  for  the 
purpose  of  disproving  that  averment  Ac- 
cording to  the  bill  of  exception,  the  only  ob- 
jection made  in  the  conrt  below  to  the  tes- 
timony was  that  of  Immateriality,  for  tbe 
reason  that  the  expression  of  an  opinion  by 
an  agent  cannot  be  used  for  the  purpose 
of  impeachment,  if  offered  as  contradic- 
tory testimony.  Lastlnger  testified  that  he 
bad  no  recollection  of  making  tbe  statement 
testified  to  by  Judge  Munroe,  but  he  did  not 
deny  that  he  had  made  such  statement,  and 
it  does  not  appear  from  the  record  that  the 
testimony  was  offered  for  the  purpose  of  im- 
peachment If  Lastlnger  was  appellant's 
agent  and  had  plmary  powers  including  au- 
thority to  act  for  appellant  In  the  partlcn- 
lar  matter,  the  testimony  was  admissible 
because  it  tended  to  show  an  admission  by 
an  authorized  agent,  unless  obnoxious  to  the 
objection  that  it  tended  to  prove  an  offer 
or  willingness  to  compromise,  which  objec- 
tion was  not  made.  We  cannot  hold  that 
the  testimony  was  immaterial,  and  that 
seems  to  be  the  only  objection  that  was  urg- 
ed against  It 

[2]  Furthermore,  testimony  substantially 
the  same  as  that  complained  of  was  given 
by  aiqiellee,  Palmo,  and  was  not  objected  to 
by  appellant  and  for  that  reason  the  case 
should  not  be  reversed,  even  if  Judge  Mun- 


roe's testimony  was  not  admissible.  Appel- 
lee testified :  "I  went  to  Mr.  LasUnger  with 
reference  to  this  contract,  and  Judge  Mun- 
roe said,  'Why  don't  you  kinder  get  this  mat- 
ter straight,  Mr.  Lastlnger?"  Mr.  Lastlnger 
spoke  and  said,  'Well,  it  ought  to  be  set- 
tled.' Judge,  he  said,  'Well,  why  don't  you 
settle  it?'  'Well,'  he  said,  'I  don't  know.  I 
am  going  to  write  to  Mr.  Slayden  and  make 
him  settle  it'"  We  perceive  no  difference 
In  substance  between  the  testimony  of  Judge 
Munroe  that  was  objected  to  and  the  testi- 
mony given  by  appellee  that  was  not  object- 
ed to,  and,  as  Lastlnger  did  not  deny  mak- 
ing the  statement,  we  hold  that  the  case 
should  not  be  reversed  on  account  of  the  ad- 
mission of  Judge  Munroe's  testimony, 

[3]  We  have  also  reconsidered  the  testi- 
mony bearing  upon  tbe  merits  of  the  case, 
and  while  that  tending  to  support  the  ver- 
dict is  not  entirely  satisfactory,  as  reflected 
by  the  statement  of  facts,  we  cannot  hold 
that  there  is  no  testimony  to  support  the  ver- 
dict In  order  to  find  for  tbe  plaintiff,  the 
court's  charge  required  the  Jury  to  find  that 
appellant  had  ratified  the  contract  sued  up- 
on. There  was  some  testimony,  and  es- 
pecially that  given  by  the  plaintiff  while  on 
the  stand  as  a  witness,  tending  to  show  that 
the  defendant  Slayden  in  person  had  ratified 
and  adopted  the  contract  There  was  also 
testimony  tending  to  show  that  W.  U.  Last- 
lnger was  Slayden's  agent  with  plenary  pow- 
ers, and  that  acting  as  such  agent  he  bad 
ratified  and  adopted  the  contract  for  Slay- 
den. This  is  the  third  time  that  the  Jury 
has  rendered  a  verdict  in  favor  of  appellee, 
and  therefore,  although  tbe  testimony  in 
support  of  the  verdict  seems  meagw  and  un- 
satisfactory, nevertheless,  being  the  third 
verdict  to  the  same  effect,  and  the  trial 
Judge  having  refused  to  set  it  aside,  we 
think  it  should  be  permitted  to  stand,  and 
thereby  terminate  the  litigation. 

For  tbe  reasons  stated,  and  in  deference 
to  tbe  finding  of  tbe  Jury,  we  hold  that  the 
verdict  Is  supported  by  testimony;  but  be- 
fore leaving  this  subject  we  deem  it  proper 
to  say  that  we  cannot  agree  with  the  ap- 
parent contention  of  appellee's  counsel  that, 
because  this  is  tbe  third  verdict  in  appel- 
lee's favor,  it  should  not  be  reviewed  by 
this  court,  no  matter  what  testimony  may 
or  may  not  have  been  presented  to  the  Jury. 
In  support  of  that  contention,  counsel  for 
appellee  attribute  to  the  Supreme  Court  a 
statement  in  the  syllabus  In  Duggan  v.  Cole, 
2  Tex.  396,  which  reads-:  "A  second  verdict 
will  not  be  set  aside  as  being  contrary  to 
and  unsupported  by  the  evidence  after  a 
motion  for  a  new  trial  upon  that  ground  has 
been  refused  in  the  court  below,  notwith- 
standing this  court  cannot  perceive  upon 
what  evidence  the  Jury  found  their  verdict" 
Tbe  first  opinion  hi  that  case  was  written 
by  Mr.  Justice  Lipscomb,  and  he  stated  that 
if  the  witnesses  did  not  directly  contradict 
each  other  they  swore  to  facts  from  which 
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rery  opposite  conclusions  might  Justly  have 
been  drawn,  and  for  tbat  reason  the  Su- 
preme Court  could  neither  say  the  verdict 
was  without  testimony  or  that  It  was  con- 
trary to  evidence.  The  opinion  on  the  mo- 
tion for  rehearing  was  written  by  Mr.  Jus- 
tice- Wheeler,  and  in  reference  to  the  verdict 
he  said :  "I  confess  my  inability  very  clearly 
to  see  upon  what  evidence  the  Jury  did  ar- 
rive at  the  exact  result  which  constitutes 
their  verdict  But  I  cannot  undertake  to  say 
that  they  found  without  or  against  evidence. 
I  can  only  say  that,  to  my  mind,  the  evidence 
la  unsatisfactory.  Since,  however.  It  has  been 
sufficient  to  satisfy  two  Juries,  and  especial- 
ly since  the  Judge  who  presided  at  the  trial, 
with  means  of  forming  a  correct  Judgment 
very  superior  to  those  which  we  possess, 
was  satisfled  with  the  verdict,  I  cannot  un- 
dertake to  disturb  It" 

Hence  it  appears  from  a  reading  of  the 
(pinions  that  the  Supreme  Court  did  not  go 
to  the  extent  indicated  by  the  syllabus  in 
that  case,  nor  did  the  court  use  the  language 
attributed  to  Judge  Wheeler  by  counsel  for 
appellee  In  their  motion  for  rehearing.  We 
presume  counsel  accepted  the  syllabus  as 
correct,  and  felt  Justified  in  attributing  its 
language  to  Judge  Wheeler;  but  in  that  re- 
spect they  were  mistaken. 

For  the  reasons  above  stated,  the  Judg- 
ment TMidered  by  thia  court  at  its  last  term, 
reversing  the  case.  Is  set  aside,  and  the 
judgment  of  the  court  below  is  atUrmed. 

Rehearing  granted,  and  Judgment  af- 
firmed. 


FIRST  BANK  OF  SPRINGTOWN  v.  HIIyL. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec  2,  1912.     Rehearing  Denied  Dec. 

12,  1912.) 

1.  WmncssEB  (|  379*)— Impbachkewt. 

Where,  in  an  action  by  a  wife  to  recover 
a  note  constitnting  her  separate  property,  the 
issue  was  whether  she  had  consented  to  the 
transfer  of  the  note,  actually  delivered  to  de- 
fendant by  her  husband,  and  the  husband  testi- 
fied to  facts  showing  her  consent  to  the  trans- 
fer, evidence  of  his  confession  that  he  had 
wrongfully  disposed  of  the  note  was  admissible 
to  impeach  his  testimony. 

[Ed.  Xote. — For  other  cases,  see  Witnesses, 
Cent  Dig.  «  1209,  1220-1222,  1247-1256; 
Dec.  Dig.  I  379.*] 

2.  WiTNMSEB    (J    183«)—GoicPETEW(rr— Hus- 
band AND  Wnv. 

Under  Rev.  St  1895,  art  2301,  providing 
that  the  husband  or  wife  of  a  party  to  a  suit, 
or  who  is  interested  in  the  issue,  shall  not  be 
competent  to  testify  as  to  confidential  com- 
munications, communications  between  husband 
and  wife  in  the  presence  of  third  persons  are 
not  generally  confidential. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  fg  740,  741 ;    Dec.  Dig.  |  193. »] 

3.  Witnesses    (g    190*>— Competency— Hus- 
band AND  Wmc 

A  conversation  between  husband  and  wife 
concerning  her  property  rights  and  his  admis- 
sion to  a  wrongful  transfer  of  her  separate 
personalty  are  not  privileged,  within  Rev.   !jt 


1895,  art. 2901,  making  confidential  communi- 
cations between  husband  and  wife  privileged, 
and  the  wife  suing  for  the  property  may  tes- 
tify to  such  conversations. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  g  737 ;  Dec.  Dig.  g  190.  •] 

4.  APPBAI,  AND   EbBOR   (g   1048*)— Habitlesb 
ElBBOB— E}BBONE0US  RULINGS   ON  EVIDENCE. 

The  error,  if  any,  in  overruling  an  objec- 
tion to  a  question,  is  not  prejudicial  where  no 
affirmative  fact  was  elicited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gl  4140-4145,  4151,  4158- 
4160 ;  Dec.  Dig.  g  104&*] 

5.  Witnesses  (g  346*)- Impeachment. 

Where,  in  a  suit  by  a  wife  to  recover  a  note 
constituting  her  separate  property,  the  issue 
was  whether  she  had  consented  to  the  transfer 
actually  made  by  her  husband,  or  whether  be 
had  wrongfully  transferred  it,  and  he  testified 
to  her  consent  to  the  transfer,  proof  that  he 
attempted  to  have  a  material  witness  for  the 
wife  evade  process  was  admissible  to  impeach 
the  hnsband  8  credibility  by  showing  hi*  Inter- 
est in  the  case. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
dent  Dig.  I  1133 ;    Dec.  Dig.  g  346.*] 

6.  Pabtnekship       (g      219*)  —  Pabtnkmhip 
Tbansaction— Judgment    Against    Pabt- 

NEBB. 

Where  the  petition,  in  an  action  against  a 
firm,  was  sufficient  to  support  a  judgment 
against  each  partner  personally,  as  well  as 
against  the  firm,  a  partner  against  whom  a 
personal  judgment  was  rendered  could  not  com- 
plain because  no  such  Judgment  was  rendered 
against   the  copartners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  gg  429-445;  Dec.  Dig.  |  219.*] 

7.  Appeal  and  Ebbob  (g  760*) — Absionvents 
OF  Ebbob— Questions  Pbesentbd. 

An'  assignment  of  error  that  a  petition 
does  not  authorize  a  judgment  does  not  raise 
the  question  of  the  sufficiency  of  service  of 
process. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3074-3083;    Dec.   Dig.  | 

8.  JUDOliBNT       ({       263*)  —  OONFOBMITT       TO 

Pleadings— Pbateb  fob  Relief. 

Where  a  petition  demanded  the  return  of 
a  note,  or  its  value,  and  alleged  the  value  of 
the  note  at  a  specified  sum  and  claimed  dam- 
ages in  such  sum,  a  money  judgment  could  not 
exceed  the  amount  stated  in  the  petition. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  gg  443,  444;    Dec.  Dig.  g  263.*] 

Appeal  from  District  Court,  Parker  Coaxkr- 
ty;  J.  W.  Patterson,  Judge. 

AcUon  by  Mrs.  M.  O.  Hill  against  the  First 
Bank  of  Springtown.  From  a  Judgment  for 
plaintiff,  defendant  aiqieals.  Reformed  anA 
affirmed. 

Stennis  &  Wilson  and  McCall  &  McCall, 
all  of  Weatherford,  for  appellant  Hood.  & 
Shadle,  of  Weatherford,  for  appellee. 

HODGES,  J.  The  appeUee,  Mrs.  M.  O. 
Hill,  Instituted  this  suit  against  the  Btrst 
Bank  of  Springtown,  a  partnership  composed 
of  J.  F.  Ward,  its  president,  J.  D.  Doaebty, 
B.  F.  Ward,  O.  S.  Frazier,  0.  B.  Moody. 
Jim  McDonald,  Walter  Doughty,  and  Bonry 
Ward,  for  the  possession  of  a  promissory  note 
or  Its  value.    The  note  is  described  aa   o^e 
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executed  by  J.  B.  Pn(^  and  wife  to  J.  K.  P. 
Hill  for  tbe  sum  of  $1,000.  with  Interest  at 
the  rate  of  10  per  cent  per  annum  from  date, 
payable  annnally,  and  10  per  cent  attorney's 
fees  If  collected  by  process  of  law.  It  is  dat- 
ed January  1,  1909,  and  due  two  years  after 
datev  and  is  secured  by  a  deed  of  trust  on 
real  estate.  It  is  admitted  that  tbe  note  is 
entitled  to  a  credit  of  |I00  for  interest  paid 
for  the  first  year  after  its  execution.  The 
petition  alleges  that  the  note  was  the  sep- 
arate property  of  the  plaintiff;  that  on  the 
day  of  October,  1910,  It  was  trans- 
ferred and  assigned  to  the  appellant  bank  by 
her  then  husband,  John  Blrdwell,  without 
her  knowledge  or  consent.  From  a  Judgment 
in  her  favor  for  tbe  recovery  of  tbe  note 
and  for  $1,178.08,  its  value  in  case  it  is  not 
produced  and  delivered  in  accordance  with 
the  decree  of  the  court  within  20  days  there- 
after, the  defendants  below  have  prosecuted 
this  appeal. 

[1]  Tbe  facts  show  that  appellee  was  for- 
merly the  widow  of  J.  K.  P.  Hill,  deceased. 
On  September  6,  1910,  she  was  married  to 
John  Blrdwell,  who  was  then  only  about  24 
years  of  age,  20  years  younger  than  the  ap- 
pellee. In  connection  with  this  disparity  in 
their  ages  there  was  some  testimony  tending 
to  show  that  Blrdwell  married  the  appellee 
In  order  to  get  possession  of  her  property; 
she  being  at  the  time  worth  about  $40,000. 
A  part  of  the  property  which  she  owned  con- 
sisted of  tbe  $1,000  note  described  in  the  pe- 
tition. Blrdwell  and  his  wife  lived  together 
only  a  few  weeks,  and  then  permanently  sep- 
arated. According  to  tbe  testimony  offered 
by  the  appellee,  during  the  time  they  were 
living  together,  Blrdwell  surreptitiously  se- 
cured possession  of  the  note  and  without  her 
knowledge  or  consent  transferred  it  to  the 
appellant,  and  then  deserted  her.  Tbe  note 
when  offered  in  evidence  upon  the  trial  bad 
upon  it  a  written  assignment  bearing  tbe  sig- 
nature by  mark  of  Mrs.  BlrdwelL  There 
was  also  attectaed  the  signature  of  John 
Blrdwell,  tbe  husband,  and  of  two  other  per- 
sons purporting  to  be  witnesses.  Blrdwell 
testified  that  after  he  and  his  wife  were  mar- 
ried tbe  subject  of  paying  off  some  of  his 
personal  debts  was  discussed  between  them; 
that  in  order  to  enable  him  to  pay  those 
debts  she  agreed  that  be  might  transfer  to 
the  appellant  bank  tbe  note  in  controversy, 
and  delivered  it  to  him  for  that  purpose; 
tliat,  wben  he  presented  the  note  to  Ward, 
the  president  of  the  bank,  tbe  latter  inform- 
ed blm  that  Mrs.  Blrdwell  would  have  to 
Indorse  it;  that  Ward  wrote  the  assignment 
on  the  back  of  the  note  and  Instructed  wit- 
ness to  have  his  wife  sign  the  instrument  in 
the  manner  described.  Blrdwell  says  that  be 
told  Ward  that  his  wife  could  not  write ;  that 
Ward  thereupon  instructed  him  how  he  could 
Affix  her  signature  by  mark,  and  directed  him 
to  have  two  witnesses  attest  that  fact.  He 
Airther  testified  that  uiran  his  return  home 


he  informed  his  wife  of  what  Ward  bad  to^d 
him,  and  the  next  morning  she,  in  the  pres- 
ence of  two  witnesses  and  Bird  well's  mother, 
affixed  her  mark  to  the  signature  as  shown 
in  tbe  note,  and  that  the  two  witnesses  algnr 
ed. for  the  purpose  of  attesting  the  genuine- 
ness of  that  signature.  As  to  the  fact  that 
Mrs.  Blrdwell  had  affixed  her  mark  under 
tbe  circumstances  detailed  by  John  Blrdwell, 
the  latter  was  corroborated  by  the  two  sub- 
scribing witnesses  and  by  his  mother,  who 
claims  to  have  been  present  at  the  time ;  the 
transaction  having  occurred  at  her  house. 
Ward,  the  president  of  tbe  bank,  testified  that 
when  'Blrdwell  presented  the  note  to  him  be 
knew  that  It  was  the  separate  property  of 
Mrs.  Blrdwell,  and  for  tltat  reason  inform- 
ed Blrdwell  that  his  wife  would  have  to 
sign  the  transfer.  Mrs.  Hill,  the  appellee, 
denied  all  of  those  transactions,  stating  that 
she  had  never  signed  tile  transfer  of  tbe 
note  by  her  mark  or  otherwise;  that  she  nev- 
er consented  for  it  to  be  assigned,  and  did 
not  know  that  it  had  been  assigned  till  aft- 
er her  separation  from  BlrdwelL  There  was 
a  sharp  conflict  between  her  testimony  and 
that  of  Blrdwell,  his  mother,  and  the  sub- 
scribing witnesses  to  the  transfer. 

It  Is  Insisted  by  the  appellant  that  the 
court  erred  In  permitting  the  plaintiff  to  tes- 
tify as  to  what  was  said  in  an  Interview  with 
her  husband  after  their  separation  and  after 
the  note  had  been  transferred  to  the  appel- 
lant bank.  The  language  objected  to  Is  as 
follows:  "X  replied,  'No,  sir;  the  way  yon 
have  treated  me,  stole  my  note,  I  can  never 
live  with  you.'  He  did  not  deny  it  He 
never  made  any  reply;  Just  dropped  his 
head."  Again,  she  says  that  Blrdwell  told 
her:  "I  feel  too  mean  to  live  this  morning. 
Iiinda,  have  mercy  on  me  and  give  me  a  few 
days  to  see  if  X  cannot  get  tbe  note  back." 
According  to  the  testimony  of  Mrs.  Hill,  aft- 
er her  separation  from  Blrdwell,  she  went  to 
visit  her  sister,  Mrs.  De  Spain,  who  lived 
In  that  vicinity.  While  she  was  there  Bird- 
well  sought  and  obtained  an  Interview  with 
her  for  the  purpose  of  persuading  her  to 
again  live  with  him.  It  was  during  that  in- 
terview, and  after  he  had  been  charged  by 
her  with  having  stolen  her  note,  that  the 
language  referred  to  was  used.  Blrdwell 
denies  that  any  such  conversation  ever  took 
place.  This  testimony  was  probably  admitted 
for  the  purpose  of  impeaching  John  Blrdwell, 
who  swore  that  his  former  wife  had  signed 
the  written  transfer  of  the  note  and  had 
consented  to  its  assignment  to  the  appellant 
It  could  have  no  other  relevancy.  Prac- 
tically the  only  Issue  In  the  trial  of  this  case 
In  the  court  below  was  whether  or  not  the 
appellee  had  consented  to  th.e  assignment 
and  had  executed  tbe  written  transfer.  The 
testimony  shows  conclusively  that  the  note 
was  her  separate  property  and  that  Ward 
knew  this  fact  at  the  time  be  took  It  Bird- 
well  having   testified,  as  he  did,  positively 
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tbat  hla  wife  had  signed  tbe  written  trans- 
fer at  the  time  and  under  the  circumstances 
detailed  by  him,  any  legitimate  means  of  Im- 
peaching him  upon  that  Issue  was  permis- 
sible; The  particular  objection  most  strenu- 
ously urged  by  the  appellant  against  the  ad- 
mission of  this  testimony  is  that  the  appel- 
lee was  permitted  to  disclose  confidential 
communications  between  her  and  Birdwell, 
who  was  at  the  time  her  husband ;  and  it  Is 
upon  tbat  ground  that  we  are  asked  to  re- 
vise the  ruling  of  the  court  and  reverse  tbe 
Judgment  There  Is  more  than  one  reason 
for  overruling  that  objection.  Most  of  the 
conversation  set  out  in  the  bills  of  excep- 
tion occurred  in  the  presence  of  a  third  par- 
ty,  Miss  Bertha  De  Spain,  who  Is  shown  to 
have  been  present  at  the  time  and  who  tes- 
tified to  substantially  the  same  facts  without 
objection. 

[I,  8]  Article  2301  of  the  Revised  Civil  Stat- 
utes is  as  follows:  "The  husband  or  wife  of 
a  party  to  a  suit  or  proceeding,  or  who  is 
interested  in  the  issue  to  be  tried,  shall  not 
be  Incompetent  to  testify  therein  except  as 
to  confidential  communications  between  such 
husband  and  wife."  In  order  that  commu- 
nications t)etween  husband  and  wife  shall 
be  held  privileged  under  this  statute,  they 
must  be  such  as  should  be  regarded  as  con- 
fidential. Mitchell  ▼.  Mitchell,  80  Tex.  116, 
15  8.  W.  705;  Eddy  T.  Bosley,  34  Tex.  Civ. 
App.  116,  78  S.  W.  665.  Conversations  which 
take  place  in  the  presence  of  third  parties 
are  not  usually  or  generally  to  be  considered 
confidential  within  the  meaning  of  the  law. 
10  EIncy.  Bv.  193,  and  cases  cited;  4  Wig- 
more  on  Evidence,  |  2336,  and  notes.  Wheth- 
er or  not  the  third  person  was  present  la 
a  qnestlon  for  the  court  in  passing  upon  the 
admissibility  of  the  profCered  testimony.  10 
Ency.  Ev.  196.  From  an  examination  of  the 
statements  objected  to  it  appears  that  the 
only  expression  used  by  Mrs.  Hill  upon  that 
occasion  and  detailed  In  her  testimony,  which 
was  not  made  in  the  presence  of  Miss  De 
Spain,  was,  "Linda,  have  mercy  on  me  and 
give  me  a  few  days  to  see  if  I  cannot  get 
the  note  back."  This  seems  to  have  been 
but  a  continuation  of  the  conversation  pre- 
viously begun  in  the  presence  of  Miss  De 
Spain.  The  testimony  of  both  the  appellee 
and  Miss  De  Spain  shows  a  meeting  between 
the  husband  and  wife  after  separation,  in 
which  it  appears  tbat  the  wife  repelled  his 
advances  and  refused  to  receive  him  again 
as  her  husband.  The  testimony  of  appellee 
upon  this  issue  as  set  out  in  the  record  is 
as  follows:  "After  John  Birdwell  left  me  he 
came  to  the  house  of  my  brother-in-law,  Mr. 
De  Spain,  where  I  was,  and  when  he  first 
came  In  he  asked  me  to  let  him  come  hack 
to  live  with  me,  and  I  replied:  'No,  sir;  the 
way  you  have  treated  me,  stole  my  note,  I 
can  never  live  with  you.'  He  did  not  deny 
it  He  never  made  any  reply;  Just  dropped 
his  head.  Immediately  thereafter  I  asked 
him,   'Johnnie,   don't  you    feel   mean   after 


stealing  my  note?  and  he  answered,  1  teel 
too  mean  to  live  this  morning.'  Immediately 
thereafter  John  Birdwell  went  into  tbe  hall 
and  sat  down  on  a  bed.  I  did  not  stay  there 
but  Just  a  few  minutes.  I  went  there  Just 
because  John  Birdwell  asked  me  to  go  there 
and  sit  down  with  liim.  There  he  said, 
'Linda,  have  mercy  on  me  and  give  me  a 
few  days  to  see  if  I  cannot  get  tlie  note 
back.'  I  then  got  up  and  left  the  room  and 
went  into  the  room  where  my  sister  was 
sick  in  bed,  and  did  not  go  back  to  John 
Birdwell;  and  from  that  time  forward  I 
have  not  spoken  to  him."  It  appears  from 
this  testimony  that  BirdweU's  wife  charged 
him  with  having  wrongfully  appropriated  and 
disposed  of  her  separate  property,  and  that 
he  admitted  it  and  begged  for  mercy.  Such 
a  conversation  concerning  the  wife's  prop- 
erty rights  should  not  we  think,  be  regarded 
as  communications  coming  within  the  rule 
which  makes  them  privileged  under  the  stat- 
ute. In  a  controversy  like  this,  to  ao  ap- 
ply the  rule  would  assist  the  husband  in 
consummating  the  perpetration  of  a  fraud 
against  the  property  rights  of  the  wife.  Ed- 
dy V.  Bosley,  supra;  Edwards  v.  Dlsmukes, 
53  Tex.  611;  10  ESicy.  Bv.  pp.  171-193.  If 
the  appellee  is  correct  in  her  statement  of 
what  took  place  between  her  and  John  Bird- 
well  upon  that  occasion,  it  amounted  to  a 
confession  by  him  that  he  had  wrongfully 
and  unlawfully  disposed  of  her  property. 
Such  an  admission  was  wholly  inconsistent 
with  his  testimony  upon  the  trial  that  bis 
wife  had  consented  to  the  transfer.  Tliat 
confession  was  not  only  material  for  the  par- 
pose  of  contradicting  Birdwell  and  of  im- 
peaching his  credibility  as  a  witness  in  this 
suit,  but  also  tended  to  show  a  transaction 
which  made  tbe  husband  the  wife's  debtor. 
Some  of  the  authorities  referred  to  by  tbe 
ai^)ellant  are  opinions  rendered  in  criminal 
cases  where  the  admissibility  of  the  testi- 
mony was  governed  by  article  774  of  tbe 
Code  of  Criminal  Procedure  of  this  state. 
Such  authorities  are  not  applicable  to  this 
case. 

[4]  Objection  is  also  made  to  tbe  ruling 
of  tbe  court  in  requiring  John  Birdwell  on 
cross-examination  to  answer  as  to  whether 
or  not  he  had  such  conversation  with  his 
wife  as  that  detailed  by  her  and  Miss  De 
Spain.  In  addition  to  the  reasons  which  we 
have  Just  discussed.  It  may  also  be  said  tbat 
no  error  was  here  committed  because  the 
witness  Birdwell  denied  that  any  such  con- 
versation ever  took  place;  hence  no  affirm- 
ative fact  was  elicited  from  him  that  could 
have  injured  the  appellant  in  any  respect 

[S]  The  eleventh  assignment  of  error  Is  as 
follows:  "The  court  erred  in  admitting  the 
testimony  of  plaintllTs  witness  Conrad  Black- 
well  to  testify  In  substance  that  before  tbe 
court  met  six  months  ago,  John  Birdwell 
came  to  him  and  asked  him  if  he  could  not 
go  visiting  and  stay  awhile,  and  that  he 
asked  witness  if  he  could  not  keep  away 
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from  the  offlcera  If  tbey  came  down  to  sab- 
poena  him  nntll  after  court  met.  In  thla,  that 
said  testimony  was  Immaterial  and  an  at- 
tempt to  impeach  a  witness  on  an  immaterial 
point"  It  appears  that  Birdwell  had  been 
asked  If  he  had  not  approached  Blackwell 
for  the  purposes  Indicated  by  Blackwell's  tes- 
timony as  shown  In  this  assignment  Black- 
well  had  testified  that  some  time  during  that 
fall,  after  Birdwell  and  the  appellee  were 
married,  and  while  they  were  living  with 
BlrdweH'f  mother,  Birdwell  came  to  him  in 
the  field  and  exhibited  the  note  in  question, 
and  at  the  time  stated  that  he  had  just 
had  it  fixed;  that  he  came  from  the  direc- 
tion whero  Abe  Birdwell  (one  of  the  sub- 
scribing witnesses)  lived,  and  it  was  abont 
3  o'clock  in  the  evening;  that  Birdwell 
then  left  him,  saying  that  he  was  going 
to  Springtown.  This  evidence  tended  to  con- 
tradict Birdwell  and  three  other  witnesses  aa 
to  the  assignment  having  been  executed  and 
witnessed  at  the  home  of  Blrdwell's  mother. 
Blackwell  might  naturally  be  looked  upon  by 
Birdwell  as  a  hostile  witness,  and  an  effort 
to  have  thla  witness  evade  the  process  tor 
bringing  him  into  court  to  testify  in  this  case 
would  Indicate  more  than  ordinary  interest 
on  the  part  of  Birdwell.  As  tendli^  .to  show 
this  interest  the  testimony  was  properly  ad- 
mitted. 2  Kncy.  Bv.  406;  1  Greenleaf  on 
Ev.  U  ^SO,  460a ;  2  Wigmore  on  Bv.  i  960. 
That  is  one  of  the  methods  of  impeaching 
the  credibility  of  a  witness. 

[I]  It  is  also  claimed  that  the  court  erred 
in  rendering  Judgment  against  John  F.  Ward, 
president  of  the  bank,  individually,  because 
sndt  a  judgment  was  not  warranted  by  the 
pleadings.  While  in  this  respect  the  original 
petition  is  not  as  spedflc  as  it  m^ht  have 
been,  yet  we  think  that  in  substance  it  is 
soffldent  to  support  a  Judgment  against  each 
of  the  partners  personally  as  well  as  against 
tbe  firm.  The  fact  that  Ward  is  the  only 
one  of  those  partners  against  whom  such  a 
personal  Judgment  was  rendered  la  a  matter 
of  which  he  cannot  complain. 

[7]  The  question  of  the  snfiiciency  of  the 
service  is  not  raised  by  this  assignment  The 
complaint  is  that  the  pleadings  did  not  an- 
tborize  the  Judgment.  We  are  not  required 
to  look  any  farther  than  the  pleadings  in 
passing  upon  this  assignment 

[I]  Complaint  is  also  made  that  the 
amount  of  the  Judgment  exceeds  the  amount 
sned  for  and  bears  a  larger  rate  of  interest 
than  the  court  should  have  permitted.  The 
plaintiff  In  her  original  petition  alleged  that 
the  value  of  the  note  was  $1,125,  which  was 
the  principal  and  accrued  interest  at  the 
time  suit  was  filed.  It  is  also  alleged  that 
she  bad  been  damaged  in  that  sum  by  the 
wrongful  transfer  of  the  note;  the  peti- 
tion concluding  with  a  prayer  for  damages 
to  tbat  extent  The  Jury,  under  an  instruc- 
tion ttom  the  court  found  that  the  note  was 
of  the  value  of  11,178.06,  and  a  Judgment 


was  entered  against  the  appellant  for  that 
sum.  While  this  amount  might  have  been 
recovered  under  proper  pleadings,  it  was 
unauthorized  by  those  upon  which  the  case 
was  tried.  We  think  therefore  that  the 
Judgment  should  be  reformed  so  as  to  allow 
a  recovery  only  for  the  amount  sued  for  with 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  the  date  of  the  rendition  of 
that  Jadgmmt  In  the  trial  court 

As  reformed  the  Judgment  is  affirmed,  and 
the  costs  of  this  appeal  are  adjudged  against 
the  appellee. 


WELBORN  V.  COLLIER  et  sL 

CGonrt  of  Civil  Appeals  of  Texas.    El  Paso. 

Nov.  18,  1012.    Rehearing  Denied 

Dec.  11,  1912.) 

Aptkai,  and  Bbbob  (I  100*)— Decisions  Rk- 
TiBWABix— RnrusAi.  TO  DisBoi,vx  Injunc- 
tion. 

Jurisdiction  to  review  an  order  denying  a 
motion  to  dissolve  or  modify  a  temporary  in- 
junction is  not  given  by  Rev.  (Sv.  St  1911,  art 
4644,  authorising  appeal  from  an  order  grant- 
ing, refusing,  or  dissolving  a  temporary  injunc- 
tion. 

[Ed.  Note.— For  otber  cases,  gee  Appeal  and 
Error,   Cent  Dig.   U  670-680;    Dec.   Dig.   | 

Appeiil  from  District  Court,  Reeves  Goan- 
ty;  S.  J.  Isaacs,  Judge. 

Action  by  H.  T.  Collier  and  others  against 
W.  C.  Welbom  and  others.  From  an  order 
refusing  to  dissolve  a  temporary  Injunction, 
defendant  Welbom  appeals.    Dismissed. 

Hefner  A  Cooke,  of  Pecos,  for  appellant 
Hudson  &  Canon,  of  Pecos,  for  appellees. 

HARPER,  a  X  This  appeal  is  by  W.  a 
Welbom  from  an  order  of  the  district  court 
of  Reeves  county,  dated  22d  day  of  June,  1912, 
overruling  his  motion  to  dissolve  a  tempora- 
ry writ  of  injunclion  which  had  been  grant- 
ed on  1st  day  of  June,  1912.  The  trial  court's 
order  is  as  follows:  "H.  T.  Collier  et  al.  v. 
J.  F.  Harbour  et  aL  No.  1010.  On  this  the 
22d  day  of  June,  A.  D.  1912,  came  on  to  be 
heard  the  above-entitled  cause  on  the  motion 
of  defendant  W.  C.  Welbom,  to  dissolve  or 
modify  the  Injunction  heretofore  granted  In 
this  case  on  June  1,  1912,  and  the  plaintiff 
appeared  in  person  and  by  attorney  and  an- 
nounced ready,  and  the  defendant  W.  C. 
Welbom,  appeared  In  person  and  by  attor- 
ney, and  announced  ready.  •  •  •  Then 
came  on  to  be  heard  the  answer  and  motion 
of  defoidant  praying  for  a  dissolution  or 
modification  of  said  injunction.  Whereupon 
the  court  held  that  it  was  incumbent  upon 
the  defendant  to  introduce  evidence  to  sus- 
tain his  motion  to  dissolve,  and  the  court 
requested  defendant  to  offer  evidence  show- 
ing cause  why  said  injunction  should  be 
modified;  and  the  defendant  Welbom  refus- 
ing to  offer  evidence  either  to  sustain  his  mo- 
tion to  dissolve  or  to  modify  said  injunc- 
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tion,  fmd  Btood  nptm  the  bill  and  answer, 
and  the  court,  having  considered  same,  is  of 
the  opinion  that  said  motion  and  prayer 
should  be  Dverruled  and  said  injunction  con- 
tinned  in  force.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  said 
motion  and  prayer  by  the  defendant,  W.  C 
Welbom,  tO'  modify  or  dissolve  the  temporary 
injunction  Issued  in  this  cause  be,  and  the 
same  Is  hereby,  overruled,  to  which  order 
and  Judgment  of  the  court  the  defendant  then 
and  there  In  open  court  excepted  and  gave 
notice  of  appeal  to  the  Court  of  Civil  Ap- 
peals for  the  Eighth  Supreme  Judicial  Dis- 
trict, at  Ea  Paso." 

Article  4044  of  the  Bevlsed  Civil  Statutes 
1911  reads:  "Any  party  or  parties  to  any 
dvll  suit  wherein  a  temporary  injunction 
may  be  granted,  refused  or  dissolved,  under 
any  of  the  provisions  of  this  title,  in  term 
time  or  in  vacation,  may  appeal  from  the 
order  or  Judgment  granting,  refusing  or  dis- 
solving such  injunction,  to  the  Court  of  Civ- 
il Appeals  having  Jurisdiction  of  the  case; 
but  such  appeal  shall  not  have  the  eSTect  to 
suspend  the  enforciement  of  the  order  appeal- 
ed, from,  unless  it  shall  be  so  ordered  by  the 
court  or  Judge  who  enters  the  order ;  provid- 
ed, the  transcript  in  such  case  shall  be  filed 
with  the  clerk  of  the  Court  of  Civil  Appeals 
not  later  tlian  fifteen  days  after  the  entry 
of  record  of  sucb  order  or  Judgment  granting, 
refusing  or  dissolving  such  Injunction."  As 
the  order  appealed  from  was  not  an  order 
granting,  nor  refusing,  nor  dissolving  the 
temporary  injunction  previously  issued,  this 
court  has  no  Jurisdiction  to  determine  the 
appeal,  which  is  therefore  dismissed.  Baum- 
berger  v.  Allen,  101  Tex.  353,  107  S.  W.  526. 
See,  also,  C.  B.  live  Sto<*  Co.  v.  Parrlsh, 
12T  8.  W.  866. 

Appeal  dismissed. 


.     MOON  et  aL  T.  DOZIBB  ««  aL 

(Court  of  Civil  Appeals  of  Texas.    TBI  Pas^ 
Nov.  21,  1912.) 

Apfkal  aitd  Ebbob  (I  773^)  — Failctb  to 

FiLX  Bbikf— Effect. 

Where  plaintiff  in  error  fails  to  file  brief, 
and  no  fundamental  error  appears,  the  judg- 
ment will  be  affirmed. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  JHg.  ||  3104,  810S-8110:  Deo. 
Dig.  i  778,*]      *•    "       '^ 

Error  from  District  Court,  Qarrls  Oonatr; 
Cbas.  E.  Ashe,  Judge. 

Action  by  J.  S;  Dozler  and  aaother  against 
Sarah  Ll  Moon  and  another.  There  was  a 
Judgment  for  defmdants,  and  plalntlfla  brlns 
error.    Affirmed. 

O.  W.  Tharp  and  W.  O.  Love,  both  of 
Houston,  for  plaintiffs  in  error.  D.  H.  Hardy 
and  Ingham  S.  Roberts,  both  of  Houston, 
for  defendants  In  error. 


HI6GINS,  J.  Action  of  trespass  to  try 
title  by  defendants  in  error  against  plain- 
tiffs In  error,  resulting  in  Judgment  In  favor 
of  defendants  In  error. 

This  cause  by  order  of  the  Supreme  Court 
was  transferred  to  this  court  from  the  First 
Supreme  Judicial  District  at  Galveston.  It 
was  here  submitted  on  October  31, 1912,  upon 
brief  filed  by  defendants  in  error.  Plaintiffs 
in  error  having  failed  to  file  brief  In  the 
Galveston  court  and  in  this  court,  and  no 
fundamental  error  appearing,  it  Is  ordered 
that  the  Judgment  be  in  all  things  afiBrmed. 
Cox  y.  Hldcman,  110  S.  W.  649. 

HABPER,  0.  Jn  did.  not  sit  In  tUa  casew 
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BUEKB  HOLLOW  COAL  CO.  v.  LAWSON. 

(Conrt  of  Appeals  of  Kentncky.     Dec.  20| 
1912.) 

L  MiKsa  AND  Minerals  (|  SI*) — ^Tbxspam— 

AOnON — ^KVIDENOK. 

Evidence,  in  an  action  for  damages  for 
mining  coal  from  plaintiirs  land,  held  not  to 
sufficiently  show  the  quantity  of  coal  taken  by 
defendant  to  sustain  a  judt^ent  for  plaintin. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  187-141;  Dec.  Dig.  { 
Bl.»] 

2.  Minks  and  Minkbals  (i  61*)— Xbespass — 
Taking  Coai/— Damaoes— "Rotai-ty." 
The  measure  of  damages  for  coal  taken 
from  another's  land  through  an  honest  mistake 
is  the  value  of  the  coal  taken  as  it  lay  in  the 
mine,  or  the  usual  reasonable  royalty  paid  for 
the  right  of  mining;  the  "royalty"  being  the 
price  paid  for  coai  as  it  lies  in  the  earth. 

[Ei.  Note. — ^For  other  .cases,  see  Mines  and 
Minerals,  Cent  Dig.  |{  1S7-141;  Dec.  Dig.  | 
61.* 

For  other  definitiona,  see  Words  and  Phrases^ 
ToL  7,  p.  6270.] 

8.  Damaoks  (t  106*)— Fair  "Masket  Pbick." 

The  fair  ^'market  price"  of  an  article  is 

the  usual  standard  for  measuring  its  value;   It 

being  worth  what  it  may  be  reasonably  sold  for. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  266-271 ;   Dec.  Dig.  |  106.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4382,  4383.] 

4.  Pleading  (|  406*) — Defects— Cube. 

Defect  in  a  petition,  in  an  action  for  dam- 
ages for  wrongfully  mining  coal  from  land, 
in  only  describing  the  land  as  adjoining  the 
property  where  defendant  was  operating  its  coal 
plant  was  cured  by  evidence  definitely  locating 
the  land  from  which  the  coal  was  taken,  in  the 
absence  of  demurrer  or  motion  to  make  more 
specific. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  406.*] 

Appeal  from  Circuit  Court,  Wliltley  County* 
Action    by    James    Lawson    against    the 
Burke  Hollow  Coal  Company.    From  a  Judg- 
ment for  plaintiff,  defendant  appeals.     Re- 
versed and  remanded  for  new  trial. 

J.  B.  Snyder,  B.  B.  Snyder,  C.  S.  Wilson, 
and  Geo.  P.  Jobnson,  all  of  Williamsburg,  for 
appellant  B.  L.  Pope,  of  Williamsburg,  and 
R.  8.  Rose,  of  Mlddlesboro,  for  appellee. 

HOBSON,  0.  J.  James  Lawscm  brongbt 
this  suit  against  the  Burke  Hollow  Goal 
Company  charging  that  it  Iiad  without  his 
consent  entered  upon  his  land  and  mined 
602  tons  of  his  coal,  and  after  this  had  taken 
from  the  pillars  between  the  rooms  212  tons 
more  of  his  coal,  leaving  his  land  and  coal 
In  such  a  condition  that  the  passage  to  the 
remainder  of  his  coal  was  closed  up,  and  at 
least  600  tons  more  had  been  lost  to  him. 
The  defendant  by  its  answer  denied  mining 
602  tons  of  his  coal,  or  any  coal  in  excess  of 
400  tons,  or  that  it  took  out  from  the  pillars 
212  tons  or  any  coal,  or  closed  up  the  pas- 
sage so  that  any  of  his  coal  could  not  be 
mined.  It  pleaded  that  a  settlement  had 
been  made  with  him  for  the  coal  that  it  took 
In  this  way,  that  it  had  accidentally  gotten 


over  the  line  on  his  land  and,  he  had  acci- 
dentally gotten  over  the  line  on  its  land, 
and  these  claims  had  been  offset  by  agree- 
ment one  against  the  other.  On  a  trial  of 
the  case  there  was  a  verdict  and  Judgment 
against  the  defendant  for  $200.    It  appeals. 

[I]  To  show  that  the  def^dant  had  taken 
from  his  land  the  quantity  of  coal  alleged  In 
the  petition,  the  plaintiff  introduced  Lewis 
Francis,  a  civil  engineer,  who  testified  that 
he  had  run  the  line  between  the  plaintllTs 
and  the  defendant's  property  on  the  top  of 
the  ground,  and  Introduced  in  evidence  a  plot 
showing  bis  survey.  He  had  laid  down  on 
this  plot  the  rooms  which  had  been  mined 
by  the  coal  company  and  testified  to  the  con- 
tents of  these  rooms.  He  testified,  in  sub- 
stance, that  he  had  laid  these  down  frOm  a 
mine  map,  which  be  said  the  mine  foreman 
gave  him,  and,  being  asked  who  made  the 
map,  said  that  the  name  of  L.  A.  Osborne 
was  on  it,  that  Osborne  is  a  civil  engineer, 
and  that  the  map  looked  like  bis  work. 
There  was  no  proof  by  any  one  as  to  the  ac- 
curacy of  the  map,  and  this  was  practically 
ail  the  evidence  introduced  on  the  trial  to 
show  the  amount  of  coal  that  had  been  taken. 
The  evidence  Is  not  sufilclent  to  sustain  the 
Judgment 

[I,  3]  In  Sandy  River  Cannel  Coal  Co.  v. 
Whitehouse  Cannel  Coal  Co.,  125  Ky.  278, 
101  S.  W.  319,  30  Ky.  Law  Rep.  1308,  Id., 
126  Ky.  278,  102  S.  W.  320,  81  Ky.  Law 
Rep.  874,  we  laid  down  the  rule  that,  where 
coal  is  wrongfully  mined  from  another's 
land  but  in  good  faith  and  as  the  result  of 
an  honest  mistake,  the  measure  of  damages 
is  the  value  of  the  coal  taken  as  It  lay  in 
the  mine,  or  the  usual  reasonable  royalty 
paid  for  the  right  of  mining.  The  instruc- 
tions of  the  court  to  tlie  Jury  did  not  define 
the  measure  of  damages  sufficiently  under 
the  rule  adopted  in  that  opinion.  The  "roy- 
alty" is  the  price  paid  for  coal  as  it  lies  in 
the  earth.  This  is  what  it  sells  for.  The 
"fair  market  price"  Is  the  usual  standard  for 
measuring  the  value  of  an  article.  It  is 
worth  what  it  may  be  reasonably  sold  tot. 
If  the  owner  gets  this,  be  is  usually  made 
whole ;  and  he  cannot  ask  more  where  coal 
has  been  taken  Innocently  under  an  honest 
mistake  as  to  the  location  of  the  line.  Law- 
son  was  only  getting  a  royalty  on  the  coal 
taken  out  from  his  land  by  his  authority, 
and  all  he  has  lost  is  the  royalty  on  the 
coal  taken  by  the  defendant  or  that  was  lost 
to  him  by  its  wrong. 

[4]  The  plaintiff's  petition  contains  no  de- 
scription of  his  land  except  the  statement 
that  it  adjoins  the  property  where  the  de- 
fendant is  operating  its  coal  plant  There 
was  no  demurrer  to  the  petition  or  motion 
to  make  It  more  specific,  and  this  defect  in 
the  petition  was  cured  by  the  evidence  which 
located  the  land  from  which  the  coal  was 
said  to  have  been  taken.  But  on  the  re- 
turn of  the  case  to  the  drcnit  court,  that 
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the  Issue  betweoi  the  parties  may  be  more 
clearly  presented,  the  plaintiff  will  be  re- 
quired to  describe  the  land  in  his  petition  If 
the:defendant  asMs  that  this  be  done. 

The  amended  answer  which  the  defmidant 
tendered  on  the  trial  is  not  made  part  of  the 
record  by  bill  of  exceptions  or  by  an  order 
of  court,  and  cannot  be  considered. 

Under  the  evidence  the  verdict  to  for  a 
much  larger  sum  than  should  be  recovered 
under  the  measure  of  damages  we  have  in- 
dicated. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


THOMSON'S  GUARDIAN  et  aL  v.  THOM- 
SON et  al. 

(Court  of  Appeals  of  Kentucky.     Dec.  20, 
1912.) 

Guardian  and  Wabd  (|  102*) — Saxk  or  Land 

GUABDIAN  AD  LiTKIf UEFOBT. 

Where  adversary  proceedinKS  were  brought 
to  sell  land  in  which  a  number  of  infants  had 
a  remainder,  and  the  guardian  ad  litem,  who 
was  appointed  for  three  of  them,  but  who  did 
not.  at  that  time  represent  the  others,  filed  his 
report  in  which,  by  mistake,  the  names  only  of 
those  for  whom  he  was  not  appointed,  appeared, 
the  infants  for  whom  he  acted  were  sutficiently 
represented,  and  the  order  of  sale  should  not 
be  set  aside  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  ||  375,  376;  Dec.  Dig.  f 
102.»] 

Appeal  from  Circuit  Court,  Fayette  County. 

Proceeding  by  Ellis  Thomson  and  others 
against  Edith  Thomson  and  others  to  sell 
land.  From  a  Judgment  overruling  the  mo- 
tion of  the  guardian  ad  litem  of  Edith  Thom- 
son to.  set  aside  an  order  of  aaie^  he  appeala 
Affirmed. 

E.  L.  Hutchinson,  of  Lexington,  for  Sivpel- 
lant  Field  McLeod  and  Wallace  &  Har- 
rlss,  all  of  Versailles,  for  appellee  Howard. 
Geo.  C.  Webb  and  Saml.  M.  WUson,  both  of 
Lexington,  for  appellees  W.  L.  Thomson  and 
wife. 

NUNN,  J.  It  appears  that  Ellis  Thomson, 
the  wife  of  her  coappellee,  W.  L  Thomson, 
owned  a  life  estate  in  about  78  acres  of  land 
near  Lexington  in  Fayette  county,  and  that 
her  eight  children  owned  the  remainder  in- 
terest An  action  was  instituted  in  1905,  un- 
der section  491  of  the  Civil  Code^  for  the  sale 
of  the  land  and  the  reinvestment  of  the  pro- 
ceeds. The  testimony  showed  that  Mrs. 
Thomson  had  an  affliction  which  made  It 
necessary  for  her  to  remove  to  another  dim- 
ate,  and  she  had  selected  California;  that 
real  estate  located  in  the  vicinity  where  the 
78  acres  were  had  reached  its  highest  mar- 
ket value;  that  the  property,  If  rented,  would 
decrease  in  value;  and  that  if  the  land 
should  be  sold  the  proceeds  could  be  Invested 
in  land  in  the  foreign  state  and  the  increase 
in  value  would  be  beneficial  to  all-  the  chil- 
dren.    Summonses  were   served  on   all   the 


children  over  14  years  of  age  by  delivering 
a  copy  thereof  to  them,  and  was  served  upon 
Edith,  Frederick  C,  and  Lee  Thomson,  who 
were  under  14  years  of  age,  by  delivering  a 
copy  thereof  to  B.  L.  Hutchinson,  who  had 
been  appointed  guardian  ad  litem  for  them. 
Hutchinson  filed  a  report  on  September  11, 
1905,  stating  that  he  had  carefully  examined 
the  papers  in  the  case  and  the  authorities, 
and  that  he  was  unable  to  present  any  de- 
fense on  behalf  of  the  infants.  He  Inserted 
in  that  report,  however,  the  names  of  three 
of  Mrs.  Thomson's  children  for  whom  he 
bad  not  been  appointed  guardian  ad  litem 
and  omitted  the  names  of  those  for  whom  he 
had  been  appointed.  On  September  12,  1905, 
Mrs.  Thomson's  husband  made  an  affidavit 
for  the  appointment  of  a  guardian  ad  litem 
for  the  intents  who  were  over  14  years  of 
age,  and  on  September  14,  1905,  B.  L.  Hutch- 
inson was  appointed  as  such.  On  SQ>tember 
18,  1905,  he  filed  his  report  as  guardian  ad 
litem  for  these  children,  but  did  not  mention 
the  names  of  the  three  infants  for  whom  he 
was  first  appointed  guardian  ad  litem,  nie 
land  was  sold  for  the  purpose  of  reinvest- 
ment, and  appellee  C.  A.  Howard  purchased 
it  for  about  $112  an  acre.  Ho  filed  many  ex- 
ceptions to  the  report  of  sale  and  moved  the 
court  to  set  it  aside;  but  the  court  over- 
ruled the  motion,  confirmed  the  sale,  a  deed 
was  made  to  the  purchaser,  and  it  appears 
that  he  paid  for  the  land,  and  the  proceeds 
were  r^nvested.  On  October  12,  1912,  E.  L. 
Hutchinson,  after  giving  notice,  moved  the 
court  to  set  aside  the  order  of  sale,  claiming 
that  it  was  erroneous  because  the  three  in- 
fant children  under  14  years  of  age,  for  wh<na 
he  was  appointed  guardian  ad  litem,  had  not 
been  represented  as  required  by  law,  as  he. 
in  making  his  report  for  the  three  infants 
under  14  years  of  age,  had  inserted  therrin 
the  names  of  the  three  Infants  over  14  years 
of  age  and  omitted  the  names  of  three  under 
14  years  of  age.  The  lower  court  ovarrnled 
the  motion,  and  the  guardian  ad  litem  has 
appealed. 

We  are  of  the  opinion  that  the  lower  court 
did  not  err  in  the  matter.  It  appears  from  a 
reading  of  the  record  that  the  names  of  the 
three  older  children  were  inserted  by  mis- 
take. At  the  time  he  filed  this  retort, 
Hutchinson  was  not  guardian  ad  litem  for 
the  three  older  children,  but  was  only  sncb 
for  the  three  under  14  years  of  age.  He  was 
not  appointed  guardian  ad  litem  for  the 
three  older  children  until  September  14^ 
1905,  and  he  filed  his  report  for  them  aa  the 
18tb  of  that  month.  Further,  the  guardian 
ad  litem  testified  on  the  hearing  of  the  mo- 
tion to  the  facts  above  stated,  and  that  the 
names  of  the  three  infants  under  14  years  of 
age  were  omitted  and  the  names  of  the  other 
three  children  inserted  by  oversight  of  him- 
self or  the  stenographer  who  drafted  his  re- 
port As  stated,  these  facts  are  made  to  ap- 
pear from  the  record  itself,  and  we  are  ot 
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tbe  opinion  that  the  lower  court  did  not  err 
tu  overruling  the  motion,  and  that  Howard 
has  a  clear  title  to  the  land.  This  is  the 
only  question  presented  and  decided  upon 
this  appeal. 

For  these  reasons,  tbe  judgment  of  tbe 
lower  court  Is  affirmed. 


CUMBERLAND  TELEPHONB  &  TELB- 
6RAPH  CO.  T.  CITT  OF  CAL- 
HOUN et  aL 

(Court  of  Appeals  of  Kentucky.     Dec.  17, 
1912.) 

1.  Tklkorafes  and  Telephones  ({  SO*)— Li- 
cense Tajces — Fbanohise. 

Where  a  telephone  company,  having  a 
franchise  for  a  telephone  exchange  and.  to  oc- 
cupy tbe  streets  of  tbe  municipality,  pays  a 
property  tax  to  the  city,  tbe  municipality  can- 
not levy  a  license  tax  or  tax  on  tbe  privilege  of 
conducting  its  business. 

[Ed.  Note.— For  other  cases^  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  19;  Dec.  Dig.  g 
30.*] 

2.  Municipal  Cobposations   (|  691*) — Use 
OF  Stbeets — Tresfabseb. 

A  public  service  corporation  which  uses 
or  occupies  tbe  streets  or  public  ways  of  a  city 
without  having  obtained  the  right  to  do  so  un- 
der tbe  Constitution  is  merely  a  trespasser,  and 
cannot  invoke  in  its  favor  any  of  the  laws  for 
tbe  protection  of  cori>orations  that  have  observ- 
ed the  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1492-1508;  Dec 
Dig.  I  691.*] 

3.  Teleobapub  and  Telephones  ({  80*)  — 
Franchises — Licenses— "Fbanohise." 

A  resolution  of  the  board  of  trustees  of  a 
town  to  let  a  telephone  company  put  up  tele- 
phone poles  on  certain  streets,  though  acted 
upon  by  the  company,  is  not  the  grant  of  a 
franchise  within  Const  |  164,  providing  that 
no  mnsictpality  shall  grant  any  franchise  for 
a  term  exceeding  20  years,  and  that,  before 
granting  such  franchise,  it  shall  first  advertise 
for  bids  therefor,  but  is  a  mere  license,  wbicb 
may  be  withdrawn  at  any  time,  and  hence  a 
license  or  occupation  tax  may  be  imposed  on 
the  company  by  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  19 ;  Dec.  Dig.  | 
30.* 

For  other  definitionB,  see  Words  and  Phrases, 
vol  3.  pp.  2929-2942 ;   voL  8,  p.  7666.] 

4.  Tkleobaphs  and  Telephones  ({  80*) — Op- 
KBATioN — ^License  Taxes. 

As  Const  11  163,  164,  do  not  require  a 
franchise  for  the  maintenance  of  a  telephone 
exchange,  a  license  tax  imposed  on  a  telephone 
company  which  bad  no  franchise,  being  based 
upon  its  maintenance  of  an  exchange,  cannot 
be  defeated  on  tbe  ground  that  it  was  occupying 
die  streets  vritbont  authority;  tbe  tax  not  be- 
ing upon  the  use  of  such  highways. 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  19 ;  Dec  Dig.  | 
30.*1 

5.  Tkleobaphs  and  Telephones  ({  10*)— Li- 
cense Taxes— Right  to  Use  Stbeet. 

Where  the  state  board  of  valuation  and 
assessment  under  Ky.  St  |  4077,  providing 
that  every  telephone  company  shall,  in  addition 
to  other  taxes,  annually  pay  a  tax  on  its  fran- 
chise to  the  state,  and  a  local  tax  thereon  to 
tbe  coun^,  incorporated  city,  town,  or  taxing 
district  where  its  franchise  msy  be  exercised. 


levied  a  franchise  tax  upon  a  telephone  cor- 
poration which  bad  no  municipal  franchise,  the 
receipt  of  the  municipality  of  its  portion  of 
such  taxes  does  not  estop  it  from  imposing  a 
license  tax;  the  imposition  of  such  tax  in  no 
way  giving  the  telephone  company  a  right  to 
use  the  municipality's  streets. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Teleubones.  Cent  Dig.  |  6:  Dec  Dig.  i 
10.*] 

6.  MUNIOIPAI,    COBPOBAHONB     (|     122*)— CON- 
FISCATOBT  Tax — BUBDEN  OIT  PboOF. 

The  biuden  of  showing  that  a  municipal 
occupation  or  license  tax  is  unreasonable,  op- 
pressive, and  confiscatory  is  upon  the  partjjr 
attacking  tBb  tax,  and,  in  the  absence  of  evi- 
dence, cannot  be  held  invalid  on  those  grounds. 
[Ed.  Note — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g|  281-280;  Dec.  Dig. 
I  122.*] 

7.  Licenses  {|  7*)— Oedinances— Validity. 

A  municipal  ordinance  imposing  a  license 
tax  on  a  telephone  company  is  not  invaUd  be- 
cause not  stating  tbe  purposes  for  which  such 
tax  is  levied. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  S§  7-15 ;   Dec  Dig.  {  7.*] 

Appeal  from  Circuit  Court,  McLean  County. 

Action  by  the  Cumberland  Telephone  & 
Telegraph  Company  against  the  City  of  Cal- 
houn and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  W.  Boston  and  Wm.  B.  Noe,  both  of  Cal- 
houn, for  appellant  O.  H.  Cary,  of  Calhoun, 
and  It.  P.  Tanner,  of  Owensboro,  for  appel- 
lees. 

CARROLL,  J.  This  suit  was  instituted  by 
the  appellant  against  the  city  of  Calhoun  and 
the  police  Judge  thereof  for  tbe  purpose  of 
testing  the  validity  of  an  ordinance  that  im- 
posed a  license  tax  of  $100  upon  appellant 
for  the  privilege  of  operating  an  exchange  in 
tbe  dty,  and  with  the  purpose  of  having  the 
ordinance  declared  Invalid. 

Calhoun  Is  a  city  of  the  fifth  class,  and  the 
ordinance  attacked  imposed  upon  "each  tele- 
phone exchange"  a  license  fee  of  $100.  The 
validity  of  the  ordinance  Is  assailed  upon  the 
ground  that  a  telephone  company,  which  pays 
both  an  ad  valorem  and  a  franchise  tax  to 
the  dty  of  Calhoun,  as  it  is  averred  the  tele- 
phone company  did  to  the  dty  of  Calhoun, 
cannot  be  required  to  pay  a  business  or  oc- 
cupation tax  such  as  the  ordinance  provided 
for.  The  ordinance  is  also  assailed  upon  the 
ground  that  the  license  tax  Imposed  is  un- 
reasonable, oppressive,  and  confiscatory. 

No  evidence  was  taken  in  the  case,  bat  It 
appears  from  the  petition,  which  was  dismiss- 
ed by  the  lower  court :  That  the  appellant  is 
a  corporation,  organised  under  the  laws  of 
Kentucky,  and  engaged  in  the  operation  of 
teleirtione  lines  and  telephone  exchanges  in 
the  city  of  Calhoun  and  elsewhere  In  the 
state.  That  in  July,  1894,  the  board  of  trus- 
tees of  the  town  of  Calhoun,  it  being  then  a 
town  of  the  sixth  class,  adopted  the  following 
resolution :  "On  motion  it  was  ordered  to  let 
the  Cumberland  Telephone  Company  put  up 
telephone  poles  on  the  West  side  of  Ferry 
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street  to  Second  street;  tbence  along  Second 
street  to  Poplar  street;  thence  along  Poslan 
street  to  the  river,  without  any  damage  to 
trees  or  property;  said  poles  to  be  thirty 
feet  above  ground  or  over."  That,  under  the 
authority  granted  by  this  resolution,  the  tele- 
phone company  soon  after  proceeded  to  erect 
lines  and  poles  and  to  establish  a  telephone 
exchange  in  Calhoun,  and  has  continued  to 
the  present  time  to  conduct  an  exchange  In 
the  dty  and  occupy  many  streets  of  the  city 
other  than  those  mentioned  In  the  resolution 
with  its  poles  and  wires.  It  further  appears 
that  In  1906,  1907,  1908,  1909,  and  1910  a 
franchise  tax  was  Imposed  upon  appellant  by 
the  state  board  of  valuation  and  assessment, 
which  board  apportioned  to  the  city  of  Cal- 
houn its  proportionate  part  of  the  franchise 
tax  for  each  of  these  years,  and  the  same 
was  paid  by  the  appellant  to  the  dty.  It  Is 
further  shown  that  it  has  paid  for  a  number 
of  years  annually  to  the  city  an  ad  valorem 
or  property  tax  upon  its  property  situated 
therein. 

[1]  If  the  appellant  had,  in  fact,  a  fran- 
chise authorizing  it  to  operate  and  con- 
duct a  telephone  exchange  in  the  city  of  Cal- 
houn, and  to  occupy  the  streets,  and  it  also 
paid  an  ad  valorem  or  property  tax  to  the 
city,  It  was  not  within  the  power  of  the  coun- 
cil to  charge  It,  as  the  ordinance  does,  with 
an  occupation  tax  or  a  taix  for  the  privilege 
of  conducting  its  business  in  the  city.  This 
was  expressly  decided  in  Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Hopkins,  121  Ky. 
860,  90  S.  W.  694,  28  Ky.  Law  Rep.  846,  where 
the  court,  in  holding  invalid  a  license  tax  at- 
tempted to  be  imposed  by  ordinance  upon  the 
Cumberland  Telephone  &  TelegraiA  Company 
for  the  privilege  of  operating  an  exchange 
and  conducting  its  business  in  the  city  of 
Bmlnoice,  after  it  had  purchased,  in  the  man- 
ner iwovlded  in  the  Constitution,  a  franchise 
to  do  business  in  the  dty,  said :  "After  hav- 
ing sold  the  telephone  company  the  privilege 
of  putting  up  and  operating  its  line  and  con^ 
dnctlng  Its  business  In  the  town,  the  munic- 
ipality cannot  afterwards,  without  the  con- 
sent of  the  tel^hone  company.  Impose  an  ad- 
ditional charge  for  the  Identical  privilege. 
This  franchise  sold  by  the  city  to  appellant 
telephone  company  was  the  creature  of  the 
dty.  It  was  not  only  to  occupy  its  streets, 
the  consideration  being  compensation  for  the 
right  of  way,  but  it  was  for  operating  its  ex- 
change in  the  city  and  receiving  tolls  thereat 
upon  its  business.  «  «  *  The  ordinance 
selling  the  franchise  by  Its  terms  went  fur- 
ther than  to  grant  the  right  to  occupy  the 
dty  streets  and  alleys.  It  expressly  dealt 
with  and  sold  for  a  consideration  the  priv- 
ilege of  doing  the  Identical  business  in  the 
dty  that  It  Is  doing."  Again,  In  Adams  Ex- 
press Co.  T.  Boldrick,  141  Ky.  113,  132  S.  W. 
176,  in  considering  a  similar  question,  we 
said:  "To  put  It  in  another  way,  the  gen- 
eral council,  under  this  statute,  has  author- 
ity to  impose  either  a  license  tax  or  a  fran- 


chise tax  upon  all  corporations  or  persons  esi- 
gaged  in  business  in  the  city,  for  the  privilege 
of  doing  business  there,  but  It  cannot  exact, 
for  the  privilege  of  doing  business,  both  a 
franchise  tax  and  a  license  tax  at  the  same 
time  or  for  the  same  period." 

[2]  But  the  prlndple  announced  in  these 
cases  does  not  sustain  appellant  in  its  effort 
to  defeat  the  license  tax,  because  it  never  ob- 
tained, in  the  manner  pointed  out  In  the  Con- 
stitution, a  franchise  from  the  city  authoriz- 
ing it  to  erect  lines  or  poles  or  establish  an 
exchange  in  the  dty.  Section  164  of  the  Con- 
stitution provides  that:  "No  county,  dty, 
town,  taxing  district  or  other  munidpallty 
shall  be  authorized  or  permitted  to  grant  any 
franchise  or  privilege,  or  make  any  contract 
in  reference  thereto,  for  a  term  exceeding 
twenty  years.  Before  granting  such  fran- 
chise or  privilege  for  a  term  of  years,  sudi 
munidpality  shall  first,  after  doe  advertise- 
ment, receive  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best  bid- 
der; but  it  shall  have  the  right  to  reject  any 
or  all  bids.  This  section  shall  not  apply  to  a 
tronk  railway."  And  a  city  Is  not  authoriz- 
ed or  permitted  to  grant  to  any  public  service 
corporation  the  privilege  to  use  or  occupy  the 
streets  or  public  ways  of  the  city  except  as 
provided  in  the  section.  Putting  aside  for 
the  moment  the  consideration  of  the  priv- 
ilege conferred  by  the  resolution,  to  which 
we  will  later  advert,  when  a  public  service 
corporation  uses  or  occupies  the  streets  or 
public  ways  of  a  city  without  having  first  ob- 
tained the  right  to  do  so  nnder  section  164 
of  the  Constitution,  and  in  the  manner  pre- 
scribed by  the  Legislature,  U  legislation  has 
been  enacted  to  carry  into  effect  the  section, 
it  is  nothing  more  than  a  trespasser,  and 
cannot  invoke  in  its  favor  any  of  the  laws 
enacted  for  the  protection  or  boieflt  of  cor- 
porations that  have  observed  the  law,  or 
shield  itself  from  the  consequences  that  may 
be  visited  upon  the  head  of  a  wrongdoer. 
Woodall  V.  South  Covington  it  Cincinnati 
Street  Ry.  Co.,  137  Ky.  612,  124  S.  W.  813; 
Nlcfaolasville  Water  Co.  v.  Board  of  Council- 
men,  86  S.  W.  649,  88  S.  W.  430,  18  Ky.  Law 
Rep.  682 ;  City  of  Somerset  v.  Smith,  105  Ky. 
678,  49  S.  W.  466,  20  Ky.  Law  Bep.  1488; 
City  of  Providence  ▼.  Providence  Electric 
Light  Co.,  122  Ky.  237,  91  S.  W.  664,  28  Ky. 
Law  R^.  1016;  Monarch  v.  Owensboro  City 
Ry.  Co.,  119  Ky.  938,  86  8.  W.  183,  27  Ky. 
Law  Rep.  380;  Keith  v.  Johnson,  108  Kj. 
421,  69  S.  W.  487, 22  Ky.  Law  Rep.  947:  Mer- 
chants' Police  &  Dist  Telegraph  Co.  y.  Cit- 
izens' Telephone  Co.,  123  E:y.  90, 83  S.  W.  642, 
29  Ky.  Lew  Rep.  612;  HUllard  v.  Fetter 
Lighting  &  Heating  Co.,  127  Ky.  86,  105  8. 
W.  116,  31  Ky.  Law  Rep.  1830;  East  Tenn. 
Telephone  Go.  v.  Anderson  County  Tel^rtione 
Co.,  116  Ky.  488,  74  S.  W.  218,  24  Ky.  Law 
Rep.  2368;  Rough  River  Telephone  Go.  v. 
Cumberland  Telegraph  &  Tel^hone  Co.,  118 
Ky.  470,  84  S.  W.  617,  27  Ky.  Law  R^.  32; 
Rural  Home  Telephone  Go.  t.  Ky.  ft  Ind. 
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Telephone  Co.,  128  Ky.  209,  107  S.  W.  787, 
32  Ky.  Law  Bep.  1068. 

[3]  Coming  now  to  consider  the  rights  ac- 
quired by  appellant  under  the  resolution 
adopted  by  the  council  In  1894,  and  under 
authority  of  which  the  ap];>eUant  company 
has  been  conducting  its  business,  the  argu- 
ment is  made  in  its  behalf  that  this  resolu- 
tion In  effect  affords  it  the  same  protection 
tliat  would  have  been  afforded  by  the  pur- 
chase of  a  franchise  in  the  manner  pointed 
out  In  the  Constitution.  But,  for  the  rea- 
sons before  stated,  this  position  cannot  be 
sustained.  The  resolution  does  not  in  any 
manner  or  form  take  the  place  of  a  consti- 
tutional franchise.  At  most,  it  was  only  a 
license  by  the  council  to  do  business  In  the 
dty,  and  merely  protected  the  corporation 
against  summary  ouster. 

Substantially  this  question  was  before  is 
In  East  Tenn.  Telephone  Co.  ▼.  Board  of 
Coundlmen  of  City  of  Frankfort,  141  Ky. 
688,  133  S.  W.  564.  In  that  case  the  East 
Tennessee  Telephone  Company  had  a  license 
to  do  business  in  the  city  of  Frankfort, 
granted  by  the  council  in  the  form  of  a  reso- 
lution very  much  like  the  resolution  adopted 
by  the  conncU  in  this  case,  and  under  the  li- 
cense conferred  by  this  resolution  the  tele- 
phone company  had  been  operating  in  the 
city  tor  many  years.  The  dty  In  1900  adopt- 
ed an  ordinance  the  effect  of  wmch  was  to 
impose  a  heavy  penalty  upon  the  telephone 
company  each  day  that  it  carried  on  busi- 
ness in  the  dty  without  obtaining  in  the  reg- 
ular manner  a  franchise.  Suit  was  brought 
by  the  telephone  company  to  enjoin  the  pros- 
ecution of  a  number  of  warrants  issued  for 
the  violation  of  this  ordinance,  and  in  con- 
sidering the  status  of  the  company  we  said: 
"It  Is  insisted  for  the  telephone  company 
that  the  rights  given  It  by  the  resolution, 
after  being  accepted  and  acted  upon,  can- 
not be  impaired  by  any  subsequent  action 
of  the  council,  and  that  the  franchise  or 
privilege,  being  without  limitation  as  to 
time,  is  perpetual.  It  will  be  observed  that 
the  resolution  of  April  11,  1881,  does  not 
purport  to  grant  a  franchise.  It  only  grants 
permission  to  the  telephone  company  to  use 
the  streets.  A  permission  is  no  more  than 
a  license,  and,  as  a  rule,  a  license  may  be 
withdrawn  by  the  party  who  grants  it 
•  ♦  •  The  coundl  has  not  as  yet  revoked 
their  permission,  and,  until  it  is  revoked,  the 
grantee  is  rightfully  in  possession,  and  can- 
not be  fined  for  doing  business  without  buy- 
ing a  franchise."  The  court  further  held 
that  the  council  should  have  given  the  tele- 
phone company  00  days  in  which  to  obtain  a 
franchise  or  remove  its  property  from  the 
streets,  and  that  in  the  meantime  it  could 
not  be  fined  for  daily  violations  of  the  ordi- 
nance. But  the  prindple  announced  in  that 
case  does  not  afford  the  appellant  any  pro- 
tection against  the  payment  of  the  license 
tax  imposed  by  the  ordinance.  The  dty 
conndl  of  Calhoun  is  not  attempting  to  im- 


pose a  penalty  upon  the  appellant  for  using 
the  streets  without  a  franchise,  as  was  at- 
tempted to  be  done  in  the  Frankfort  Case. 
It  has  only  imposed  a  license  tax  upon  the 
appellant  for  the  privilege  of  conducting  Its 
"exchange"  in  the  city,  and  provided  penal- 
ties if  It  continues  to  operate  its  exchange 
without  the  payment  of  the  license  fee.  The 
city  might  have  given  the  appellant  a  rea- 
sonable time  in  which  to  remove  its  property 
from  the  dty  or  obtain  a  franchise,  but,  in 
place  of  adopting  this  course,  it  has  treated 
the  appellant  as  a  mere  licensee  and  levied 
a  license  tax  upon  its  exchange,  and  this  it 
had  the  right  to  do, 

[4]  We  do  not  hold  that  the  dty  coundl 
could  license  in  this  manner  the  telephone 
company  to  occupy  the  streets  or  public  ways 
of  the  dty  with  its  poles  or  wires;  nor  do 
we  hold  that  the  coundl  could  iimirase  a 
license  tax  upon  the  company  for  using  the 
streets  and  public  ways,  as  this  would  be 
in  effed  a  recognition  of  its  legal  right  to 
use  the  streets  and  public  ways  of  the  dty 
under  the  resolution.  There  is,  however, 
quite  a  difference  between  operating  an  ex- 
change in  the  city  and  using  the  streets  and 
public  ways  of  the  dty.  It  Is  the  use  of  the 
streets  and  public  ways  for  which  a  fran- 
chise must  be  obtained,  and  not  for  the . 
mere  operation  of  a  telephone  exchange.  It 
is  not  necessary  to  obtain  a  franchise,  under 
section  164  of  the  Constitution,  merely  to 
conduct  a  telephone  exchange,  but,  If  the 
streets  or  public  ways  of  the  city  are  used 
in  connection  with  the  exchange,  then  a 
franchise. Is  necessary,  to  acquire  the  rl^t 
to  use  the  streets  and  public  ways. 

As  said  in  Bland  v.  Cumberland  Telephone 
&  Telegraph  Co.,  109  S.  W.  1180,  33  Ky.  Law 
Bep.  309 :  "It  should  be  borne  well  in  mind 
Just  what  the  franchise  is  that  Is  the  sub- 
ject of  sale  as  required  by  the  Constitution. 
It  is  not,  as  sometimes  seems  to  be  thought, 
the  right  to  operate  a  telephone  exchange  in 
a  dty.  That  right  is  not  one  to  be  granted 
or  denied  by  the  munidpality  any  more  than 
it  could  grant  or  refuse  a  franchise  to  con- 
duct a  dry  goods  store  within  the  dty.  The 
franchise  under  discussion  is  the  permission 
to  do  something  which  the  dty  has  the  right 
of  control  over;  that  Is,  the  occupancy  of 
some  part  of  the  public  streets."  Section 
163  of  the  Constitution  provides  in  part: 
"No  telephone  company  within  a  city  or  town 
shall  be  permitted  or  authorized  •  •  • 
to  erect  its  poles,  posts,  or  other  apparatus 
along,  over,  under  or  across  the  streets,  al- 
leys or  public  grounds  of  the  city  or  town 
without  the  consent  of  the  proper  legislative 
bodies  or  boards  of  sudi  dty  or  town  being 
first  obtained."  And  to  obtain  this  right  a 
franchise  must  be  secured  as  provided  in 
section  164.  As  said  in  Rural  Home  Tele- 
phone Co.  V.  Ky.  &  Ind.  Telephone  Co.,  128 
Ky.  209,  107  S.  W.  787,  32  Ky.  Law  Rep. 
1068:  "These  sections  of  the  Constitution 
must  be  read  together,  as  the  right  to  occupy 
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the  streets  anfl  public  ways  conferred  by 
section  163  can  only  be  granted  In  the  man- 
ner provided  in  section  164."  If  the  city 
had  attempted  to  levy  a  license  tax  upon 
the  company  for  Oie  purpose  of  using  the 
streets  and  ways  of  the  dty  with  its  poles 
and  wires,  It  might  well  have  claimed  exemp- 
tion from  the  tax  on  the  ground  that  the 
dty  had  no  authority  to  levy  such  a  tax 
upon  a  corporation  that  bad  not  secured,  in 
the  manner  provided  by  law,  the  right  to  oc- 
cupy the  streets  and  ways.  But,  as  the  city 
Is  seeking  to  charge  the  license  fee  only 
upon  the  business  of  operating  an  exchange, 
the  fact  that  the  company  has  not  secured 
a  franchise  to  occupy  the  streets  and  ways 
does  not  deny  the  city  the  right  to  exercise 
the  power  conferred  upon  It  by  law  to  tax 
trades,  occupations,  and  businesses. 

[t]  Another  contention  of  counsel  for  the 
telephone  company  is  that  as  the  state  board 
of  valuation  and  assessment  has  levied  upon 
its  property  in  this  state  each  year  a  fran- 
chise tax,  and  has  apportioned  each  year  a 
proper  part  of  this  franchise  tax  to  the  city 
of  Calhoun,  which  has  accepted  It,  this  estops 
the  city  from  imposing  a  license  tax  in  addi- 
tion to  this  franchise  tax.  Section  4077  of 
the  Kentucky  Statutes  reads  In  part:  "Every 
telephone  company  *  •  •  shall.  In  addi- 
tion to  the  other  taxes  Imposed  upon  it  by 
law,  annually  pay  a  tax  on  its  franchise 
to  the  state,  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town  or  taxing 
district  where  Its  franchise  may  be  exercis- 
ed. •  •  •  "  Under  this  and  other  sections 
of  the  same  article  of  the  Kentucky  Statutes, 
the  state  board  of  valuation  and  assessment 
assesses  each  year  the  value  of  the  fran- 
chise of  telephone  companies  and  other  pub- 
lic service  corporations,  and  on  the  assess- 
ment so  made  these  corporations  pay  a  tax 
to  the  counties,  cities,  and  towns  in  which 
they  operate  in  proportion  to  the  value  of 
the  franchise  In  each  taxing  district  or  mu- 
nicipality. But  the  state  board  of  valuation 
and  assessment  cannot,  and  does  not,  confer 
upon  any  of  these  corporations  the  right  to 
do  business  in  any  part  of  the  state,  or  in 
any  town  or  city  therein.  It  merely  assess- 
es the  property  of  the  corporation  that  it 
finds  in  the  state.  The  right  to  do  business 
is  obtained  from  other  sonrces,  and  under 
provisions  of  the  Constitution  and  statutes 
entirely  disconnected  from  the  one  creating 
the  state  board  of  valuation  and  assessment, 
which  is  merely  an  assessing  authority.  It 
is  therefore  very  clear  that  the  telephone 
company,  by  the  imposition  of  this  tax  by 
tile  state  board  of  valuation  and  assessment, 
obtained  no  right  whatever  to  conduct  its 
business  in  the  city  of  Calhoun,  or  to  use 
or  occupy  the  streets  of  the  city,  or  operate 
therein  an  exchange. 

[II  It  is  further  insisted  that  the  license 
tax  imposed  is  unreasonable,  oppressive,  and 


confiscatory.  This  contention  was  asserted 
in  an  amended  petition,  all  the  allegations 
of  which  were  controverted  by  an  answer, 
and  the  case  was  then  submitted  upon  the 
pleadings  and  exhibits  alone;  no  evidence  be- 
ing offered  by  either  party,  and  Judgment 
rendered  dismissing  the  petition.  With  the 
record  in  this  condition  we  cannot  say  that 
the  tax  imposed  is  unreasonable,  oppressive, 
or  confiscatory.  When  a  license  tax  is  as- 
sailed upon  this  ground,  the  burden  of  proof 
is  upon  the  party  attacking  the  ordinance, 
and  he  must  show  by  satisfactory  evidence 
tlie  truth  of  Ids  charge.  Bradford  v.  Jones, 
142  Ky.  820,  136  S.  W.  290 ;  Wells  v.  Tovrn 
of  Mt.  Olivet,  126  Ky.  131,  102  S.  W.  1182, 
31  Ky.  Law  Rep.  576,  11  L.  R.  A.  (N.  S.)  1080. 

[7]  It  is  also  urged  that  the  ordinance  is 
invalid,  in  that  it  does  not  state  the  purpose 
or  purposes  for  which  the  license  tax  pre- 
scribed in  the  ordinance  was  levied.  This 
argument  Is  answered  adversely  to  the  con- 
tention of  counsel  for  appellant  by  the  opin- 
ions of  this  court  in  Shugars  v.  Hamilton, 
122  Ky.  606,  02  S.  W.  664,  29  Ky.  Law  Rep. 
127;  Brown-Foreman  v.  Commonwealth,  125 
Ky.  402,  101  S.  W.  821,  30  Ky.  Law  Rep. 
793;  City  of  Mt  Sterling  v.  King,  126  Ky. 
828,  104  S.  W.  322,  31  Ky.  Ulw  Beik.  919. 

The  Judgment  is  affirmed. 


KILLEBREW  et  al.  v.  MURRAY. 

(Court  of  Appeals  of  Kentucky.     Dec  20, 
1912.) 

1.  Pleaoins  (f  412*)  —  Waiver  of  Objec- 
tion. 

Error  in  first  setting  up  matter  fa  reply, 
instead  of  alleging  it  in  the  petition,  is  waived, 
where  defendant  did  not  demur  or  move  to 
strike  the  reply,  but  traversed  it. 

[Ed.   Note. — For  other  cases,   see   Pleading, 
Cent.  Dig.  U  1387-1394;  Dec.  Dig.  {  412.*] 

2.  Mines  and  Minebals  (g  68*)  —  Minino 
Lease  —  CoNSTBucTioN  —  Time  for  Opera- 
tion. 

Plaintiff  leased  to  defendants  the  phos- 
phate mining  rights  in  155  acres  of  land,  val- 
ued at  ¥23,000,  by  a  lease  wliich  recited  a 
consideration  of  $1  and  "the  covenants  herein- 
after contained  on  the  part  of"  lessees,  and 
further  provided  that  the  lease  was  for  a  term 
of  10  years  from  date,  and  so  long  thereafter 
as  phosphate  might  be  found  in  what  shoold 
be  considered  by  the  lessees  as  paying  quanti- 
ties, and  when  they  concluded  that  it  was  not 
found  in  paying  quantities  they  should  notifr 
lessor,  which  notice  should  terminate  the  lease, 
"which,  however,  shall  continue  until  such  no- 
tice," and  that  lessees  agree  to  pay  25  cents  a 
ton  as  royalty  for  the  phosphate  when  mined, 
and  to  pay  a  minimnm  of  ^  a  year,  whether 
the  lands  are  mined  or  not,  such  payment  to 
be  considered  as  an  advance  on  the  royalty  and 
be  deducted  therefrom,  and  that  iesaees  shoald 
have  the  right  to  determine  how  much  of  the 
land  should  be  mined  each  year,  provided  tliat 
the  $5  was  paid.  Held,  that  the  lease  did  not 
permit  the  lessees  to  continue  it  for  the  10- 
year  period  merely  by  paying  ^  annually, 
without  beginning  any  operations  thereon,  bat 
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required  them  to  begin  ndnfait;  operatio&a  with* 
in  a.  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  188-101;  Dec.  Dig.  I 
e8.»] 

3.  Mines  and  Minkbau  ({  62*)— Liabi— Ex- 

KODTOBT   CONTBACT. 

The  lease  was  not  an  ezeooted  contract, 
but  was  executory. 

[Bjd.  Note.— For  other  cases,  see  Mines  and 
Mmerale,  Cent  Dig.  H  173, 176-180;  Dec.  Dig. 
t  62.»1 

4.  CONTBAOTB  (I  10*)— MtJTTJALlTT. 

The  contract  was  unenforceable  as  lack- 
ing in  mutuality,  being  a  unilateral  executory 
contract 

.    [Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  21-40;  Dea  Dig.  {  10.*] 

6.  Mires  and  Minebals    (|  68*)— Miniito 

Leases—  Txue  or  Opebation. 

The  lessees'  failure  to  begin  work  under  a 
gas  or  oil  lease  would  operate  as  an  abandon- 
ment thereof  in  a  shorter  time  than  in  case 
of  a  phosphate  lease,  because  of  the  greater 
danger  of  loss  in  the  former  case  by  reason  of 
the  migratory  character  of  the  minerals. 

[Bid.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  188-191;  Dec.  Dig.  i 
68.*] 

6.  MlMKS    AND    MiNKBAU     ({    63*)— LEASES— 
TXBinNATION. 

A  phosphate  mining  lease,  which  authoriz- 
ed the  lessee  to  terminate  it  at  any  time  by 
written  notice,  will  be  construed  as  also  mak- 
ing it  terminable  at  the  will  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  172;    Dea  Dig.  i  68.*] 

7.  Mines  and  Minebals  (|  58*)— Minino 
Lease— Fbattd—Etidence. 

Evidence  hetd  to  show  that  a  phosphate 
mining  lease  was  procured  by  fraud  on  the 
part  of  the  leasees. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  168,  169;  Dec.  Dig.  f 
68.*] 

5.  Mines  and  Minbbaxs  (|  68*)— Leases- 
Time  or  Opebation. 

In  the  absence  of  a  proTision  in  a  phos- 
phate mining  lease  fixing  the  time  for  begin- 
ning operations.  It  wUl  be  presumed  that  oper- 
ations were  to  begin  within  a  reasonable  time. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerala,  Cent  Dig.  §{  188-191;   Dec.  Dig.  i 

ea*] 

9.  IfliNES  AND  Minebals  (f  68*)— Leases- 
Beoinnins  or  Opebahons. 

Where  a  phosphate  mining  lease  did  not 
fix  any  time  for  beginning  operations,  but  the 
lessees  inferentially  fixed  a  year  or  18  months 
as  the  time  for  beginning  work,  such  period 
must  be  considered  a  reasonable  time. 

[Eld.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {|  188-191;  Dec.  Dig.  i 
68.*] 

10.  Mines  and  Minerals  (f  68*)— Leases- 
Abandonment. 

Where  the  lessees  fixed  a  year  or  18 
months  as  a  reasonable  time  within  which  to 
begin  work  under  a  phosphate  mining  lease, 
the  lessor  conld  properly  treat  the  failure  to 
begin  operations  within  3^^  years  as  an  aban- 
donment ot  the  lease. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H>  188-191;  Dec.  Dig.  { 
68.*1 

Aiveal  from  Circuit  Court,  Woodford 
County. 


Action  by  Margsrflt  H.  Mnzray  against 
Gterge  W.  KlUebrew  and  others.  B^om  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Richard  Godson,  of  Midway,  Brace  &  Bnl- 
lltt,  of  LonlsTlUe,  W.  O.  Davis,  of  Versailles, 
and  Helm  Bruce,  of  Louisville,  for  appel- 
lants. D.  L.  Thornton,  Field  McLeod,  and 
Wallace  &  Harriss,  all  of  Versailles,  for 
appellee. 

SETTLE,  3.  This  is  an  appeal  from  a 
Judgment  of  the  Woodford  circuit  court  de- 
claring Invalid  and  canceling  a  certain  lease 
held  by  appellants  upon  the  land  of  appel- 
lee. Such  parts  of  the  lease  as  are  perti- 
nent to  the  questions  Involved  are  here  cop- 
led:  "This  phosphate  lease  made  this  the 
second  day  of  September,  1908,  by  and  be- 
tween Mrs.  Margaret  Murray  (unmarried), 
party  of  the  first  part,  and  George  W.  Kille- 
brew  of  Mt  Pleasant,  Tennessee,  party  of 
the  second  part,  wltnesseth  as  follows:  The 
party  of  the  first  part  for  and  In  considera- 
tion of  one  dollar  ($1.00),  and  of  the  cove- 
nants hereinafter  contained  on  the  party  of 
the  second  part,  has  leased  unto  the  party  of 
the  second  part,  for  the  sole  and  only  pur- 
pose of  mining  and  excavating  for  phosphate 
and  phosphate-bearing  rock,  all  that  cer- 
tain tract  of  land  situate  in  Woodford  coun- 
ty. In  the  state  of  Kentucky,  containing  one 
hundred  and  fifty-five  (156)  acres,  more  or 
less,  described  as  follows.  •  •  *  To  have 
and  to  hold  said  premises  above  described 
unto  the  party  of  the  second  part  for  and 
during  the  term  of  ten  years  from  the  date 
hereof,  and  so  long  thereafter  as  phosphate 
or  phosphate-bearing  rock  may  be  found  In 
what  shall  be  considered  by  the  party  of  the 
second  part  as  paying  quantities.  When  the 
party  of  the  second  part  shall  conclude  that 
phosphate  or  phosphate  rock  is  not  found 
on  said  premises  In  paying  quantities,  he 
shall  notify  the  party  of  the  first  part  there- 
of In  writing,  and  such  notice  shall  terminate 
this  lease,  which,  however,  shall  continue 
until  such  notice.  The  party  of  the  second 
part  hereby  covenants  and  agrees,  In  con- 
sideration of  this  lease,  to  pay  unto  the  par- 
ty of  the  first  part  25  cents  per  ton  of  2,240 
pounds  as  a  royalty  for  the  i^osphate  when 
mined  and  removed,  and  agrees  to  pay  a 
minimum  of  $5.00  per  annum,  whether  the 
lands  are  mined  or  not,  such  payments  to 
be  considered  an  advance  on  the  royalty  and 
to  be  deducted  from  the  royalty  on  the  first 
phosphate  mined  thereafter.  The  party  of 
the  second  part  shall  have  the  right  to  de- 
termine when  and  how  much  of  said  land 
shall  be  mined  during  each  year  during  the 
continuance  of  this  lease,  provided  always 
that  said  minimum  sum  of  $5.00  per  an' 
num  shall  be  paid  each  year  during  the  con- 
tinuance thereof,  which  amounts,  as  afore- 
said, shall  be  considered  as  advancements 
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and  Bball  be  fleducted  trom  the.  royalty  on 
the  phosphate  thereafter  mined.    •    •    • " 

The  lease  was  signed  by  appellee  alone, 
and  her  attack  upon  it  was  based  on  the 
gronnda:  (1)  That  It  was  wlthont  considera- 
tion, and  80  lacking  In  mutuality  as  to  ren- 
der it  per  se  invalid.  (2)  That  It  was  pro- 
cured by  fraud.  (8)  That  U  appellants  ever 
had  any  intention  of  carrying  out  the  lease 
it  had  been  abandoned  by  them ;  and  that 
their  continuing  to  claim  under  the  lease 
was  not  In  good  faith,  but  for  the  purpose  of 
finding  a  purchaser  of  the  lease  to  whom 
they  could  sell  it  at  a  profit 

[11  It  Is  Insisted  for  appellants  that  the 
ground  of  attack  last  mentioned  should  have 
been  Ignored  by  the  circuit  court,  as  It  was 
set  up  by  appellee's  reply,  when  it  should 
have  been  relied  on  In  the  petition,  or  by  an 
amended  petition.  This  contention  Is  with- 
out force,  in  view  of  the  fact  that  appellants 
did  not  demur  to  that  part  of  the  reply,  or 
more  to  strike  it  out,  but  by  rejoinder  trav- 
ersed Its  affirmative  allegations.  This  was 
a  waiver  of  appellee's  error  and  an  election 
on  appellants'  part  to  treat  that  part  of  the 
reply  as  an  amended  petition;  and,  as  the 
circuit  court  so  held,  its  ruling  thereon  was 
not  error.    Buffner  v.  Kldley,  81  Ky.  166. 

It  must  be  taken  for  granted  that  the  i>nr- 
pose  of  appellee  in  granting  the  lease  was 
to  obtain  an  income  or  profit  In  royalties 
from  appellants'  mining  of  her  land,  in  the 
purchase  of  which  she  had  expended  $23,- 
000.  It  even  appears  trom  the  admissions  of 
some  of  the  appellants  that  they  represented 
to  her  before  the  lease  was  executed  that  the 
mining  of  the  phosphate  on  her  land  would 
pay  her  in  royalties  $600  per  acre.  It  could 
not  have  been  contemplated  by  her  that  she 
would  receive  no  part  of  this  royalty  for  10 
years  after  the  execution  of  the  lease.  On 
the  contrary,  she  was  assured  by  appellants 
before  its  execution  that  they  would  begin 
the  work  of  getting  out  the  phosphate  within 
a  year  or  18  months,  yet,  though  more  than 
3  years  intervened  between  the  date  of  the 
lease  and  the  institution  of  this  action,  noth- 
ing was  done  by  them. 

[2]  It  is,  however,  appellants'  contention 
that  such  nonaction  was  allowed  by  the  con- 
tract, and  that  it  may,  indeed,  continue  for 
10  years,  if  appellee  be  paid  by  them  the  $5 
per  annum  which  the  lease  provides  shall  be 
received  by  her,  whether  the  lands  are  mined 
or  not  Is  this  the  meaning  of  the  contract, 
and,  if  so,  is  the  contract  a  valid  one? 

It  was  alleged  In  the  petition  and  proved  by 
appellee  that  the  consideration  of  fl,  recited 
in  the  lease,  was  never  paid ;  nor  is  its  pay- 
ment acknowledged  in  the  writing.  The  only 
matter  relied  upon  by  appellants  as  showing 
a  consideration  is  the  sum  of  $5,  which  they 
agreed  to  pay  ai^ellee  annually,  whether  the 
land  was  mined  or  not  and  she  only  ac- 
cepted one  such  payment  which  was  made 
one  year  from  the  date  of  the  contract;  oth- 


ers, though  tendered,  being  refused  because 
of  appellants'  failure  to  begin  work  nnder 
the  lease. 

It  is  not  to  be  presumed  that  appellee 
would  have  incumbered  her  farm  with  the 
lease  for  these  annual  payments  of  $5,  In 
view  of  its  insignificance  as  a  return  upon 
her  investment  of  $23,000  in  the  farm.  It  Is 
manifest  therefore,  that  the  real  considera- 
tion or  inducement  for  the  granting  of  the 
lease  was  the  mining  of  the  phosphate  upon 
the  land,  which  she  supposed,  and  was  led 
by  appellants  to  believe,  they  would  com- 
mence within  a  reasonable  time;  and  this 
conclusion  is  sustained  by  the  fact  that  the 
annual  payments  of  $6  were  to  be  regarded 
as  mere  advancements  upon  the  royalty  that 
appellee  would  receive  from .  the  mining  of 
the  land,  to  be  credited  to  appellants  upon 
the  royalty  first  thereafter  due  appellee. 

[3]  We  do  not  concur  in  the  conclusion  of 
appellants'  counsel  that  the  contract  in  ques- 
tion is  an  executed  contract  In  our  opinion 
it  must  be  classed  as  an  executory  contract 
merely.  Under  It  nothing  had  been  done; 
everything  required  by  Its  terms  of  appel- 
lants was  to  be  thereafter  done.  All  that  it 
required  of  appellee  was  that  she  should  fur- 
nish the  land,  and  this  was  done  when  the 
lease  was  executed.  On  the  other  hand, 
what  It  required  of  the  appellants — payment 
of  the  consideration,  mining  of  the  land  for 
phosphates,  accounting  to  the  appellee  for 
the  royalties — was  to  he  thereafter  done  in 
fulfillment  of  the  contract  The  insignificant 
$5  per  year  It  obligates  appellants  to  pay 
appellee,  whether  the  land  Is  mined  or  not 
Is  not  of  itself,  sufficient  to  place  the  lease 
in  that  class  of  contracts  known  as  executed 
contracts. 

[4]  But  Whether  it  be  denominated  an  ex- 
ecuted or  an  executory  contract,  it  is  mani- 
festly lacking  In  mutuality.  It  obligates  the 
lessor,  in  unequivocal  language,  to  continue 
the  lease  for  10  years,  all  the  while  holding 
the  leased  premises  In  readiness  for  the 
lessee's  mining  operations,  but  gives  her  no 
right  to  terminate  the  lease,  to  compel  the 
lessee  to  begin  mining  the  land,  or  to  contin- 
ue .the  work,  if  abandoned,  after  being  com- 
menced. On  the  other  hand,  the  lease  does 
not  bind  the  lessees  to  do  anything.  It  per- 
mits them  to  begin  the  work  of  mining  ^pboa- 
phate  on  the  leased  premises  at  any  time 
within  10  years  that  may  be  selected  by 
them,  to  quit  when  they  choose,  or  not  to  be- 
gin at  all,  and  also  the  right  to  terminate 
the  lease  at  any  time  ui>on  their  mere  ipse 
dixit  that  the  land  does  not  contain  phos- 
phate in  "paying  quantities";  It  being  left 
to  them  alone  to  decide  whether  it  Is  in 
quantity  sufficient  to  make  the  mining  there- 
of profitable  to  them. 

Beduced  to  Its  last  analysis,  this  lease  is 
but  a  unilateral  executory  contract  such  as 
is,  in  Berry  v.  Friable,  etc.,  120  Ky.  337,  88 
S.  W.  668,  27  Kj.  Law  Bep.  724,  declared 
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Toid,  and  In  Toung  t.  MHlbenney,  119  S.  W. 
728,  held  to  be  unenforceable.  In  Berry  y. 
FrlBbie,  eta,  supra,  the  lease,  while  in  some 
respects  dissimilar  to  that  in  the  case  under 
consideration,  was,  in  others,  closely  akin 
to  it  For  instance,  It  contained  the  provi- 
sion: "Should  minerals,  coals,  ores,  oils, 
gases,  etc.,  be  found  on  the  leased  land  >n 
quantities  which  in  the  judgment  of  the  said 
Frlsble  and  Ills  associates  or  assignees  will 
pay  to  work,"  etc.  While  in  the  lease  here 
Inrolyed  a  similar  provision  is  thus .  express- 
ed: "When  the  party  of  the  second  i>art  [les- 
see] shall  conclude  that  phosphate  or  phos- 
phate-bearing rock  is  not  found  on  said 
premises  in  paying  quantities,"  etc.  It  Is 
manifest  that  each  of  these  provisions  put  It 
In  the  power  of  the  lessees  to  begin  or  dis- 
continue mining  opwatlons  npon  the  leased 
premises  as  they  might  elect  The  meaning 
and  effect  of  the  provision  quoted  from  the 
lease  In  the  case  of  Berry  y.  Frlsble,  ete,  is 
explained  In  the  opinion  In  that  case  as  fol- 
lows: "But  If  his  lessees  were  not  bound  in 
fact  to  sink  %  wen  or  wells  npon  the  land  to 
test  Its  mineral  properties,  yet  could  keep  ap- 
pellant and  all  others  from  doing  so,  It  would 
be  In  the  power  of  the  lessees  to  prevent  its 
development  indefinitely  or  forever.  In  that 
way  the  lessor  would  get  nothing  from  his 
lease;  would  get  nothing  from  even  the 
diance  of  finding  minerals  there.  In  this 
view  of  the  contract,  it  does  not  bind  the 
lessees,  either  to  sink  a  well  npon  the  land, 
or  to  work  the  wells,  if  sunk,  and  if  min- 
erals should  be  found  in  paying  quantities. 
They  could  in  that  way,  though  satisfied  that 
the  land  did  contain  oil  and  gas,  and  though 
it  be  a  fact  that  it  did,  get  from  It  these 
properties,  without  paying  anything,  by 
draining  them  off  ttirough  wells  tapping  the 
same  pools  or  veins  on  the  adjacent  lands; 
or  they  could  plug  the  holes  and  Indefinitely 
postpone  working  the  wells.  Such  contracts 
lack  the  mutuality  essential  to  their  validity. 
A  unilateral  executory  contract  is,  In  law, 
a  nudum  pactum,  and  is  unenforceable. 
Where  It  is  left  to  one  of  the  parties  to  an 
agreement  to  choose  whether  he  will  pro- 
ceed or  abandon  it,  neither  can  specifically 
enforce  It  in  equity-  Litz  v.  Goosling,  93 
Ky.  185  [1»  S.  W.  527,  U  Ky.  Law  Rep.  91, 
21  Ia  B.  A.  127] ;  Federal  Oil  Co.  v.  West- 
em  Oil  Ck>.  [(X  C]  112  Fed.  373;  Marble  Co. 
V.  Ripley,  10  Wall.  339  [19  U  Ed.  966].  Nor 
Is  the  recited  consideration  of  $1  sufilcient  to 
uphold  an  action  for  the  specific  enforcement 
of  a  contract  otherwise  unsupported  by  con- 
sideration. As  was  said  in  Federal  Oil  Co. 
v.  Western  Oil  Ca,  supra:  'The  considera- 
tion would  t>e  so  trifling,  compared  with  the 
value  of  the  leasehold  interest,  as  to  shock 
the  moral  sense.' " 

In  Young  V.  Mcllhenney,  supra,  the  lessee 
also  had,  under  the  contract,  the  sole  right 
of  development,  and,  as  In  the  instant  case. 


of  indefinitely  delaying  or  refusing  to  begin 
the  work,  yet  retaining  the  option  of  pro- 
tecting such  right  by  smaQ  annual  payments. 
After  declaring  that  there  was  nothing  in 
the  lease  binding  the  lessee  to  do  anything, 
that  the  right  to  bore  for  oil  or  gas  was 
purely  optional  with  the  lessee,  that  the  les- 
sor, tiiough  bound  by  the  contract  could  not 
compel  the  lessee  to  commence  operations  or 
continue  them,  the  opinion  quoted  as  applica- 
ble to  the  case  the  following  excerpt  from 
Lita  y.  Goosling,  etc.,  93  Ky.  185,  19  S.  W. 
527,  14  Ky.  Law  Rep.  91,  21  L.  R.  A.  127: 
"Reciprocity  of  obligation  is  however,  es- 
sential to  the  validity  of  a  contract;  and  it 
Is  a  general  rule  that  In  order  to  be  binding 
upon  or  enforceable  by  one  party,  it  must  be 
so  as  to  both.  This  is  the  very  essence  of 
It"  And  also  the  following  from  Donahue 
on  Petroleum,  eta,  156:  "Where  the  lessee 
has  a  right  to  surrender  the  lease  at  any 
time,  and  be  released  from  all  liabilities  un- 
der the  lease,  the  lease  Is  void  for  want  of 
mutuality.  •  •  •  Where  an  oU  or  gas 
lease  fails  to  bind  the  lessee  to  prosecute  the 
work  diligently,  and  the  consideration  for  the 
lease  is  part  of  the  oil  or  gas  produced,  the 
lease  Is  void  for  want. of  mutuality.  ♦  •  • 
A  part  of  the  oil  produced  as  a  consideration 
for  the  lease,  and  so  much  per  well  for  gas, 
and.  In  case  no  wells  are  sunk,  the  lease  to 
be  null  and  void,  unless  the  lessee  paid  a 
certain  sum  in  advance  for  each  quarter,  the 
lease  is  but  an  option,  and  does  not  bind  the 
lessee  to  pay  any  sum,  and  may  be  avoided 
by  eithei:  party." 

In  Tennessee  Oil,  etc.,  Co.  y.  Brown,  131 
Fed.  696,  65  C.  C.  A.  524,  the  action  was  one 
to  obtain  the  cancellation  of  a  lease  as  to 
coal  and  timbo:,  as  well  as  oil  and  gas;  the 
lease  containing  a  provision  to  the  effect 
that  the  lessee  should  have  the  right  to 
abandon  the  lease  and  mining  at  any  time, 
and  remove  all  his  buildings  and  fixtures 
from  the  lands.  Judge  Lurton,  in  the  opin- 
ion rendered,  after  ai^ar^itly  holding  that 
the  lease  was  an  executory  contract  said: 
"But  indepoidently  of  any  other  ground, 
the  chief  provision  of  this  lease  authoriz- 
ing the  lessee  to  abandon  whenever  he  should 
see  fit  makes  it  a  lease  at  the  will  of  th» 
lessee.  An  estate  terminable  at  the  will  of 
one  of  the  parties  is  determinable  at  the  will 
of  the  other,  though  it  purports  to  be  ter- 
minable at  the  will  of  only  one." 

[S]  The  fact  that  the  cases  of  Berry  y. 
Frlsble,  etc.,  and  Young  v.  Mcllh^ney  in- 
volve leases  with  respect  to  oil  and  gas, 
which  are  "migratory,"  does  not  make  the 
doctrine  announced  In  those  cases  inapplica- 
ble to  a  lease  as  to  coal  or  phosphate^  al- 
though it  may  be,  and  doubtless  is  true,  that 
the  failure  of  the  lessee  to  proceed  with  the 
work  of  development  would  be  held  to  oper- 
ate as  an  abandonment  of  an  oil  or  gas  lease 
in  a  shorter  time  than  if  such  failure  were 
to  result  in  the  case  of  a  coal  or  phosphate 
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lease,  because  of  tbe  greater  danger  of  loss 
by  delay. 

[I]  No  reason  Is  apparent  for  declaring 
that  this  lease  should  be  held  to  be  dlffa- 
ent  from  any  other  lease  which  Is  deter- 
minable at  the  will  of  one  party,  and  there- 
fore deteimlnable,  in  law,  at  the  wUl  of 
either  party.  We  are  of  opinion  that  It  au- 
thorizes the  lessee  at  any  time,  by  written 
notice,  to  terminate  the  lease;  and,  this  be- 
ing true,  the  general  rule  laid  down  in  Ber- 
ry V.  Frlsble,  etc.,  and  Toung  ▼.  Mcllhenney, 
supra,  and  also  by  the  authorities  upon  the 
law  of  landlord  and  tenant,  makes  it  ter- 
minable at  the  will  of  the  lessor.  1  Wash- 
bum  on  Property,  371;  Taylor's  Landlord 
and  Tenant,  |  14;  18  American  &  English 
Encyclopedia  of  Law,  182. 

Indeed,  regarding  tbe  language  and  mean- 
ing of  the  lease  as  a  whole,  its  obvious  pur- 
pose was  to  bring  about  the  development 
and  sale  of  the  minerals  underlying  the  les- 
sor's lands,  which  purpose  tbe  conduct  of 
the  lessee  has  prevented  from  being  carried 
out.  In  view  of  which  and  the  fact  that  there 
is  no  provision  of  tbe  lease  under  which  the 
lessor  can  require  the  lessee  to  pay,  or  do, 
or  perform.  Its  want  of  mutuality  anthorls- 
ed  its  cancellation,  as  the  circuit  court  ad- 
Judged. 

V  [7]  We  tblnk  it  also  apparent  from  the 
evidence  that  the  lease  was  procured  by 
fraud  on  tbe  part  of  tlie  appellants  and 
their  agent,  Garrett  Such  fraud  ia  shown 
by  positive  and  direct  evidence  Introduced 
In  behalf  of  appellee,  which  was  only  eva- 
sively controverted  by  that  of  appellants. 
In  order  to  Induce  appellee  to  execute  the 
lease,  it  waa,  In  substance,  represented  to 
her  by  the  appellant  Stark,  who  is  admitted- 
ly Interested  with  the  appellant  Klllebrew 
In  the  lease,  and  by  Garrett,  the  immediate 
representative  of  Klllebrew,  that  the  min- 
ing of  tbe  phosphate  on  her  land,  as  they 
proposed  to  conduct  operations  if  she  would 
execute  the  lease,  would  pay  her  at  the  rate 
of  $500  per  acre  "on  all  the  rock  territory 
or  rock  area  where  it  could  be  mined." 
Stark  also  represented  to  appellee  that  she 
would  receive  the  customary  royalty  paid  in 
Tennessee  for  such  phosphate  as  was  mined 
on  her  land,  which  he  claimed  was  16  to  25 
cesits  per  ton.  but  that  more  of  such  leases 
were  obtained  at  15  cents  than  at  25  cents; 
and  he  and  Garrett  further  represented  to 
her  that  mining  for  the  phosphate  on  her 
land  would  I>e  commenced  within  a  year  or, 
at  most,  18  months  following  the  execution 
of  the  lease.  According  to  her  evidence,  ap- 
pellee believed  these  representations,  and 
was  induced  by  them  to  execute  the  lease, 
when  without  them  she  would  not  have  done 
so.  She  seems  to  have  especially  relied  upon 
what  Stark  said  to  her,  as  he  was  related  to 
her  by  marriage  and  fully  possessed  her 
confidence.  He,  however,  concealed  from 
her  the  fact  that  he  was  to  be  Interested 


with  Klllebrew  in  the  lease,  and  informed 
her  that  he  wished  to  see  her  enter  into  the 
lease  only  because  Killebrew  would  take  a 
similar  lease  on  his  land  If  he  could  secure 
the  lease  on  hers. 

It  appears  from  the  wdght  of  the  evi- 
dence tliat  the  above  representations  were 
untrue;  for  the  prevailing  price  or  royalty 
paid  at  that  time  in  Tennessee  to  tbe  lessor 
on  brown  phosphate  rode,  such  as  underlies 
appellee's  land,  was  $1  to  11.10  per  bm. 
which  was  known  to  Stark,  as  he  had  beoi 
to  Tennessee  and  there  ascertained  the  cus- 
tomary royalty. 

The  falsity  of  the  further  representations 
made,  both  by  Stark  and  Garrett,  is  also 
patent,  as  the  mining  of  appdlee's  land  was 
not  commenced  within  a  year  or  18  months 
of  the  execution  of  the  lease,  or  at  all ;  and 
neither  $500  per  acre,  nor  any  other  amount 
in  royalties,  has  been  realised  by  her  from 
the  mining  of  her  land. 

As  previously  stated.  Stark  and  Garrett 
were  evasive  in  testifying  as  to  the  represen- 
tations they  made  appellee  to  procure  tbe 
lease.  This  is  particularly  true  of  Stark's 
deposition;  his  answers  to  questions  as  to 
such  representations  being,  in  the  main,  that 
he  did  not  remember  the  conversation,  or 
did  not  recall  saying  what  was  attributed  to 
him  as  such  representations  by  the  evidence 
In  behalf  of  the  appellee. 

In  view  of  the  foregoing  evidence  as  to 
the  manner  in  wUch  the  lease  was  obtain- 
ed from  appellee,  to  say  nothing  of  the  gross 
inadequacy  of  the  royalty  it  stipalates  she 
shall  receive,  and  the  like  Inadequacy  of  tbe 
$5  per  annum  rental,  by  virtue  of  which  ap- 
pellants seek  to  hold  tbe  land  without  min- 
ing it,  we  are  constrained  to  believe  that  Its 
execution  was  unfairly,  even  frauduloitly, 
procured. 

We  are  also  of  opinion  that  appellee's 
third  contention  is  sustained  by  the  facts 
presented  by  the  record;  that  is,  that  appel- 
lants had  no  intention  of  carrying  out  the 
provisions  of  the  lease,  and  that  their  fail- 
ure to  do  so  was,  in  legal  effect,  an  aban- 
donment of  it,  which  entitled  appellee  to  Its 
cancellation,  as  adjudged  by  the  drcoit 
court 

[I]  As  already  observed,  appellee's  pur- 
pose in  granting  the  lease  was  to  obtain  an 
income  or  profit  by  way  of  royalties,  from 
the  mining  of  phosphate  on  her  land  by  ai>- 
pellants;  and,  in  view  of  their  representa- 
tions as  to  the  abundance  of  the  phospliate, 
and  their  purpose  to  begin  the  work  of  min- 
ing it  within  a  year  or  18  months,  it  cannot 
be  doubted  that  she  expected  a  handsome 
income  In  royalties,  from  year*  to  year,  be- 
ginning with  their  mining  operations,  and 
continuing  throughout  the  entire  term  of  the 
lease.  It  would  be  doing  violence  to  ber 
intelligence,  and  that  of  appellants  as  wtil, 
to  say  that  she  was  induced  to  execute  the 
lease  and  thereby  incumber  her  tann,  which 
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had  cost  her  123,000,  because  of  appellants' 
undertaking  to  pay  her  the  paltry  snm  of 
S5  per  annum  during  the  continuance  of  the 
lease;  nor  It  Is  to  be  presumed  that  she 
would  have  executed  the  lease  If  she  had 
known  that  appellants  had  no  Intention  of 
beginning  work  within  a  reasonable  time^ 
cr  that  It  was  not  their  intention  to  begin 
at  all.  On  the  contrary,  In  the  absence  of  a 
provision  In  the  lease  fixing  the  time  for 
them  to  begin  the  work  of  mining,  the  pre- 
sumption should  be  Indulged  that  it  was  to 
begin  within  a  reasonable  time ;  and  what 
would  be  reasonable  time  Is  a  question  of 
fact  to  be  determined  by  all  the  circum- 
stances of  the  case. 

[1]  Here  the  lease  is  silent  as  to  the  time 
of  appellants  beginning  operatlona,  but  the 
circumstances  attending  Its  execution  un- 
mistakably show  that  they  were  to  begin 
within  a  year  or  18  months;  and,  as  this 
time  was  fixed  by  appellants  themselves,  it 
must  be  considered  a  reasonable  time. 

In  Eastern  Ky.  Mineral  &  Timber  Co.  r. 
Swann-Day  Lumber  Co.,  148  Ky.  82,  146  S. 
W.  438,  we  bad  under  consideration  an  In- 
strument of  writing  conveying  the  fee  to  a 
seven-eighths  interest  in  the  minerals  and 
timber  on  a  tract  of  land.  Certain  of  its 
provisions  read  as  follows:  "The  grantor 
reserves  one-eighth  interest  in  the  mineral 
and  timber  of  said  land,  outside  of  the  seven- 
eighths  conveyed,  and  is  to  share  with  gran- 
tees as  above  mentioned.  That  is  to  say, 
the  grantor  is  to  receive  one-eighth  of  the 
net  profits  of  all  minerals  and  timber  taken 
from  said  tract,  so  soon  as  mining  opera- 
tions commence;  said  grantor  also  reserv- 
ing of  the  timber  herein  conveyed  a  suffi- 
cient quantity  for  mill,  fuel  and  fencing  for 
his  own  use  on  his  farm.  This  deed  is  not 
to  embrace,  or  intended  to  convey,  anything 
but  the  minerals  and  timber  as  stated,  and 
not  to  interfere  with  the  farming  Interest 
of  said  territory,  only  so  far  as  is  necessary 
to  work  and  mine  minerals,  and  getting  out 
timber." 

In  construing  this  writing  we  held  it  to 
be  a  lease,  which,  though  silent  as  to  the 
time  of  beginning  operations  thereunder,  re- 
quired the  grantee  to  do  so  within  a  reason- 
able time,  as  the  condition  of  the  parties 
and  the  circumstances  surrounding  the  exe- 
cution of  the  paper  made  it  necessary  that 
this  be  done  to  protect  the  rights  of  the 
grantor  and  to  effect  the  Intention  of  the 
parties.  Moreover,  that  the  grantee  having 
failed  to  begin  the  contemplated  work  with- 
in a  reasonable  time,  such  failure  was  prop- 
erly treated  by  the  grantor  as  an  abandon- 
ment by  the  grantee  of  the  leased  premises, 
-entitling  him  to  take  possession  thereof. 

An   excellent   statement   of   the   doctrine 
elaborately  discussed  in  the  case,  supra.  Is  j 
contained  In  a  note  to  Cbanvenet  v.  Person,  I 
217  Pa.  464,  66  Atl.  855,  U  L.  B.  A.  (N.  S.)  ! 


417,  wherein  the  editor.  In  a  review  of  nu- 
merous cases  on  the  subject,  says:  "Gener- 
ally, all  leases  of  land  for  the  exploration 
and  development  of  minerals  are  executed 
by  the  lessor  in  the  hope  and  upon  the  con- 
dition, either  express  or  implied,  that  the 
land  shall  be  developed  for  minerals;  and 
It  would  be  unjust  and  nnreosonable,  and 
contravene  the  nature  and  spirit  of  the 
l<!ase^  to  allow  the  lessee  to  continue  to 
bold  under  it  any  considerable  length  of 
time  without  making  any.  effort  at  all  to 
diivelop  it  according  to  the  express  or  im- 
plied purpose  of  the  lease;  and,  in  general, 
Willie  equity  abhors  a  forfeiture,  yet,  when 
such  a  forfeiture  works  equity,  and  is  essen- 
tlnl  to  public  and  private  interests  in  the 
development  of  minerals  in  land,  the  land- 
owner, as  well  as. the  pabllc,  will  be  pro- 
tected from  the  laches  of  the  lessee  and  the 
forfeiture  of  the  lease  allowed,  where  such 
forfeiture  does  not  contravene  plain  and  un- 
ambiguous stipulations  in  the  lease." 

To  the  same  effect  are  the  following  ad- 
ditional authorities:  Shenandoah  Land  & 
Goal  Go.  V.  Hise,  92  Va.  238,  23  S.  E.  303; 
Aye  V.  Philadelphia  Co.,  193  Pa.  451,  44 
AtL  555,  74  Am.  St  Rep.  696;  2  Page  on 
Contracts,  {  1123 ;  Adams  v.  Ore  Knob  Cop- 
per Co.  {C.  G.)  7  Fed.  634;  2  Snyder  on 
Mlne»,  {  1136. 

ThR  rule  laid  down  In  the  foregoing  au- 
thorities must  control  in  the  case  at  bar. 
liOoklug  at  the  lease  in  question,  the  situa- 
tion of  the  parties,  and  the  circumstances 
attending  its  execution,  it  cannot  be  doubted 
that  It,  by  fair  implication,  imposed  upon 
the  leasees  the  duty  to  begin  mining  opera- 
tions within  a  reasonable  time,  in  order  that 
api>elle<^  might  receive  the  real  and  an  ade- 
quate ciinslderation  for  granting  the  lease. 

[11]  A  year  or  18  months  was  fixed  by  ap- 
pdlants  as  a  reasonable  time,  yet  tbey  fail- 
ed to  begin  work  within  that  time,  or  at  all. 
After  waiting  3^  years  for  appellants  to 
begin  operations,  during  which  time  they 
made  no  effort  to  do  so,  appellee  rightfully 
treated  their  Inaction  as  an  abandonment  by 
them  of  the  contract;  therefore  she  had  the 
right  to  bring  suit  for  its  forfeiture  or  can- 
cellation. 

Being  of  the  opinion  that  the  Judgment  of 
the  circuit  court  properly  determined  the 
rights  of  the  imrtics.  It  Is  hereby  affirmed. 
Whole  court  slttiu?. 


BBBA  et  aL  v.  MADISON  et  aL 

(Court  of  Api)eal8  of  Kentucky.     Dec.  17, 
1912.) 

1.  Wiixs  (I  les*)— Contest — Undue  Inixu- 
encb  —  bvtdbncb  —  oonvkbsation  with 
Third  Pibrons. 

In  a  will  contest  on  the  ground  of  undue 
influence  alleged  to  have  been  asserted  by  tes- 
tator's wife,  evidence  of  conversationg  between 
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testator  and  his  friend  indicating  undue  influ- 
ence by  the  wife  ia  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  415-120;    Dec.  Dig.  t  165.*] 

2.  WlIXB    (I    164»)— COKTEST— DNDOT   IKWLV- 
KNCK — EVIDENCI. 

In  a  will  contest  for  alleged  undue  Influ- 
ence by  testator's  third  wife,  evidence  that  the 
balk  of  testator's  estate  was  accumulated  dur- 
ing the  life  of  his  second  wife,  that  he  owed 
the  most  of  his  fortune  to  her  good  manage- 
ment, and  that  one  of  the  contestants  was  a 
daughter  by  testator's  second  wife,  and  was 
practically  disiiiberited  by  the  will,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gf  403-114;   Dec.  Dig.  !  164.*] 

8.  Wiixs  (J  164*)— CoNTicsT— Undue  Ihixu- 

ENCE— PBOPBBTT  OF  PBOPONBNT. 

Where  testator's  will,  leaTing  the  bulk  of 
his  property  to  his  third  wife  and  ner  child,  was 
attacked  on  the  ground  of  her  alleged  undue 
influence,  she  could  not  complain  of  evidence 
that  she  had  little  or  no  property  at  the  time 
she  married  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g§  403-114 ;   Dec.  Dig.  {  164.*] 

4.  Wirxs  ({  166*)— OoHTBsr— Undub  Ihflu- 

KNCB— EVIDXNCB. 

In  a  will  contest,  evidence  held  to  sustain 
a  finding  that  testator's  will  was  the  result  of 
undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  421-137;    Dec.  Dig.  {  166.*] 

Appeal  from  Circnit  Court,  Edmonson 
County. 

Will  contest  by  Minnie  Madison  and  otb- 
ers  against  Eliza  B.  Rhea  and  another. 
Judgment  for  contestants  and  defendants 
appeal.    Affirmed. 

Orlder  &  Liogan,  of  Brownsville,  and  Orl- 
der  &  Harlin,  of  Bowling  Green,  for  ap- 
pellants. Sims  &  Bodes,  of  BowUng  Green, 
and  Logan  ft  Hasellp,  of  Frankfort,  for  ap- 
pellees. 

LASSING,  J.  This  Is  a  contest  ot^  the 
will  of  W.  T.  Rhea.  The  will  was  executed 
on  July  1,  1909.  The  testator  died  in  Oc- 
tober, 1911.  By  the  will  in  question  be  de- 
vised to  Mrs.  Tamer  Hester,  Mrs.  Minnie 
Madison,  and  Mrs.  Lena  Hudson,  daughters 
by  former  marriages,  the  sum  of  $100  each. 
After  the  payment  of  his  debts  and  the  pay- 
ment of  the  special  bequests  to  bis  daugh- 
ters, he  gave  all  bis  personal  property  to  bis 
wife,  Eliza  B.  Rhea.  His  farm  be  gave  to 
bis  wife  for  life,  wltb  remainder  to  bis  only 
son,  W.  Taylor  Btaea,  Jr.  He  further  pro- 
vided tbat  In  the  event  his  wife,  Eliza  B. 
Rbea,  did  not  survive  him  the  farm  should 
go  to  bia  Infant  son,  W.  Taylor  Rhea,  Jr., 
in  fee  simple^  and  that  all  bis  personal 
property,  after  the  payment  of  bis  debts, 
should  be  equally  divided  among  bis  four 
children.  The  contestants  are  the  tliree 
daughters,  who  attacked  the  will  on  the 
ground  of  undue  infinenoe  exercised  over  the 
testator  by  his  wife,  Eliza  B.  Rhea.  The 
contestees  are  Eliza  B.  Rbea  and  the  infant, 
W.  Taylor  Rhea,  Jr.    The  jury  found  against 


the  wiU.    Judgment  was  entered  according' 
ly,  and  the  contestees  appeal. 

The  testator  was  married  three  times.  By 
his  first  wife  he  had  two  childrai,  Mrs. 
Tamer  Hester  and  Mrs.  Minnie  Madison. 
His  first  wife  did  not  live  very  long.  After 
the  death  of  his  first  wife  be  married  Jaos 
Meridetb,  Who  lived  for  a  number  of  years 
and  bore  him  one  daughter,  the  contestant 
Lena  Hudson.  The  testator's  second  wife 
died  in  March,  1905.  In  the  month  of  June 
following  the  testator  married  appellant  Eli- 
za B.  Rhea.  During  the  following  year  Wil- 
liam Taylor  Bhea  was  bom.  The  will  In 
question  was  executed  about  two  years  and 
three  months  before  the  testator's  death. 
During  the  latter  part  of  June,  1900,  the 
testator  was  a  Juryman,  and  in  attendance 
on  the  circuit  court  at  Brownsville.  While 
there,  he  approached  John  A.  Logan,  an  at- 
torney, and  requested  him  to  write  the  will. 
Mr.  Logan  prepared  the  will  in  accordance 
with  the  testator's  directions.  On  July  1, 
1909,  the  testator  came  to  the  bank  at  Bocky 
Hill  and  requested  L.  U.  Cornelius  and  W. 
W.  Saunders  to  witness  the  will.  The  tes- 
tator signed  the  will  in  their  presence^  and 
they  in  his  presence,  and  In  the  presence  of 
each  other,  attested  it  The  will  was  th»t 
turned  over  to  Mr.  Cornelius,  the  cashier  of 
the  bank.  Mr.  Cornelius  placed  it  in  an  en- 
velope, sealed  it  up,  and  put  It  In  a  vault 
of  the  bank,  where  It  remained  until  after 
the  testator's  death. 

On  the  trial  the  will  was  produced  and  Its 
execution  proven  by  Messrs.  Cornelius  and 
Saunders.  After  describing  the  mannor  of 
its  execution,  Mr.  Cornelius  says  that  the 
testator's  mind  at  that  time  was  perfectly 
clear,  and  he  had  never  known  It  to  be  oth- 
erwise. Mr.  Saunders,  after  tesU^ing  to 
the  execution  of  the  will  and  its  attestation 
by  him  and  Mr.  Cornelius,  stated,  on  cross- 
examination,  tbat  he  bad  three  conversa- 
tions with  the  testator  with  reference  to  Ills 
property,  one  about  a  year  before  the  will 
was  made,  one  about  six  weeks  before  he 
died,  and  one  the  night  he  died.  In  the  first 
conversation  the  testator  stated  that  be 
wanted  to  lay  up  1100  a  year  for  his  wife 
and  child,  so  if  anything  happened  to  him 
they  would  have  that  much  advantage  over 
the  others.  In  the  second  conversation  he 
stated  that  he  was  going  to  try  to  make 
money  enough  to  pay  the  girls  their  part 
and  let  the  boy  have  the  farm.  On  the 
night  he  died  he  called  the  witness  to  hla 
bed.  He  stated  to  witness  that  he  had  sold 
some  cattie,  and  wanted  the  witness  to  look 
after  them.  He  also  said  that  his  papers 
were  In  the  bank,  and  he  wanted  witness  to 
see  that  "Sis"  (the  name  he  usually  applied 
to  his  wife)  and  his  boy  got  their  part. 
This  witness  was  permitted,  over  the  objec- 
tion of  appellants,  to  say  that  Jane^  his  aee- 
ond  wife,  had  made  all  he  had;    that  upon 
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going  borne  after  her  death  he  fontid  $150 
that  she  bad  saved,  after  briylng  the  grocer- 
ies, and  which  he  did  not  know  that  she 
bad.  Witness  also  stated  that  Mrs.  Rhea 
had  told  him  that  Mr.  Rhea  had  burned  np 
his  former  will.  Witness  also  testified  that 
Ur.  Rhea  had  fl.OOO  on  time  deposit  in  the 
banlc,  and  one  day  he  asked  the  witness  to 
place  half  of  it  to  the  credit  of  his  wife. 
Witness  also  stated  that  for  a  short  time 
after  his  third  marriage  testator  did  not  at- 
tend church  regularly.  Later  on  he  became 
a  regular  attendant,  and  seemed  to  enjoy 
religion  more  than  be  ever  did. 

J.  S.  Bast  testified  that  the  testator  told 
hhn  that  he  intended  to  put  $1,500  in  the 
bank,  so  his  wife  could  pay  off  the  other 
heirs.  Testator  also  said  that  he  wanted 
his  boy  to  have  the  farm. 

For  the  contestants  the  evidence  Is  as  fol- 
lows: 

Mrs.  Hudson  testified  that  she  and  her 
husband,  at  the  time  her  father  married  the 
third  time,  had  her  father's  farm  rented  for 
the  rest  of  the  year.  About  two  months 
after  the  marriage  she  and  her  husband 
moved  oat  of  her  father's  home  and  moved 
Into  another  place  on  the  land.  There  was 
never  any  trouble  between  her  and  her  fa- 
ther, and  her  father  always  treated  her  In 
a  way  that  showed  that  he  loved  her.  She 
says,  however,  that  they  moved  out  of  her 
father's  house  because  they  became  dissatis- 
fied. The  reason  for  the  dissatisfaction  was 
tliat  things  after  the  marriage  did  not  go 
on  as  they  had  done  before.  She  and  her 
husband  would  do  the  cooking,  and  her  fa- 
ther and  stepmother  took  the  meat  away 
from  them.  Witness  knew  nothing  of  the 
will  in  question,  and  also  stated,  on  exam- 
ination, that  her  relations  with  her  father 
and  stepmother  were  always  friendly.  Her 
father  would  frequently  visit  her,  ana  he 
and  her  stepmother  would  often  come  to- 
gether. Witness  also  visited  her  father  and 
stepmother. 

Mrs.  Madison  testified  that  she  lived  near 
Smith's  Orove  and  on  a  farm  adjoining  her 
father.  There  was  never  anything  wrong  be- 
tween her  and  her  father.  On  the  contrary, 
he  always  acted  in  a  way  to  indicate  that 
he  loved  her.  Witness  frequently  visited  her 
fiither  and  st^motber,  and  they  in  turn 
visited  her.  Witness  was  permitted,  over 
the  objection  of  appellants,  to  say  that  she 
remembered  hearing  her  father  say  that  he 
bad  received  about  $800  from  witness'  moth- 
er, who  was  her  father's  second  wife.  Wit- 
ness also  testified  that  she  was  31  years  of 
age,  and  had  three  boys  and  one  girl. 

Nathan  Merideth  testified  that  testator's 
Carm  was  worth  about  $12,000,  and  that  his 
personal  property  was  worth  about  $4,000. 
He  said  that  the  testator  was  a  member  of 
the  Baptist  C3iurch,  and  attended  regularly 
before  his  last  marriage.  After  that  time 
be  stopped  for  a  while.    Witness  had  a  talk 


with  him,  and  later  on  Mr.  Rhea  became  a 
regnlar  attendant  This  witness  also  stated 
that  he  considered  Mr.  Rhea,  the  testator,  a 
man  who  could  be  easily  infiuenced.  He  said 
that  he  had  persuaded  him  to  come  back  to 
church,  and  it  had  taken  him  a  long  time 
to  do  so. 

Belle  Parish,  a  negro  woman,  who  did 
washing  and  Ironing,  testified  that  she  some- 
times worked  for  Mr.  Rhea's  last  wife.  On 
one  occasion  Mrs.  Rhea  told  her  that  she 
thought  he  (Mr.  Rhea)  ought  to  leave  the 
property  to  her  and  her  child,  as  the  other 
children  had  men  to  support  them.  Mrs. 
Rhea  said  that  Mr.  Rhea  did  not  want  to 
do  that,  and  she  said  she  thought  he  ought 
to  leave  the  property  to  her  and  her  child. 
Mrs.  Rhea  further  said  if  be  did  not  want 
her  to  have  the  property  she  would  fee! 
like  going  home.  This  conversation  took 
place  about  three  years  before  the  witness 
testified. 

John  Whittle  testified  that  on  one  occasion 
he  had  'a  conversation  with  testator,  who 
said  that  he  was  going  to  put  $100  a  year 
In  the  bank  to  his  wife's  credit  until  he  got 
$1,000,  so  that  bis  wife  might  have  it  to 
raise  the  boy  on,  if  anything  -should  happen 
to  him.  He  said  he  meant  for  all  bis  chil- 
dren to  share  equally,  but  he  wanted  to  give 
bis  wife  and  last  child  that  much  over  the 
others.  In  answer  to  a  question  as  to  wheth- 
er or  not  Mr.  Rhea  was  a  man  who  was 
easily  infiuenced  by  bis  friends  or  those 
close  to  him,  witness  said:  "I  think  Mr. 
Rhea  was  a  mighty  fine  man,  but  If  you  come 
at  him  right  you  could  handle  Mr.  Rhea  most 
any  way." 

W.  C  GafTee  testified  that  he  had  three 
different  conversations  with  the  testator.  He 
told  him  on  each  occasion  that  he  wanted  to 
make  money  enough  to  put  $100  in  the  bank 
each  year  for  his  wife  to  raise  the  boy  on. 
In  answer  to  a  question  as  to  whether  or 
not  Mr.  Rhea  was  a  man  who  could  be  easily 
influenced  by  those  who  were  close  to  blm, 
witness  said:  "I  have  always  thought  that 
particular  friends  could  Influence  him.  I 
have  heard  him  say  he  would  not  do  things, 
and  go  ahead  and  do  them.  I  have  seen  him 
get  aggravated  about  church  matters,  and 
say  he  wouldn't  do  things,  and  then  I  have 
seen  him  turn  around  and  do  them."  Wit- 
ness also  stated  that  there  was  a  period  of 
time  after  testator's  marriage  that  he  did 
not  attend  church  as  regularly  as  he  did 
before.  On  cross-examination  witness  stated 
tliat  testator  said  that  be  wanted  bis  boy  to 
have  the  land,  and  that  the  testator  told 
him  that  his  boy's  name  was  WllUam  Taylor 
Rhea,  Jr. 

John  Rhea  testified  that  the  testator  told 
him  that  he  never  would  have  been  worth 
anything  if  It  had  not  been  for  Jane,  his 
second  wife.  Witness  also  stated  that  he 
thought  that  a  man  that  Mr.  Rhea  Uked 
could  persuade  him  to  do  most  anything. 
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witness  also  said,  "I  believe  I  conld  hare 
persuaded  him  to  have  loaned  me  money." 
Witness  also  stated  that  he  himself  was 
easily  Influenced  by  his  friends. 

Porter  Compton  testified  that  the  wire 
fence  running  from  the  chicken  bouse  to  the 
spring  on  the  testator's  place  was  buUt  two 
or  three  years  before  he  testified.  He  also 
said  that  anybody  that  the  testator  thought 
a  right  smart  of  might  Influence  him.  Wit- 
ness further  stated  that  he  guessed  that  be 
himself  could  be  influenced  by  persons  that 
he  liked. 

Mart  Whittle  testified  as  follows :  "I  went 
over  there  one  day  to  buy  some  'ingems.'  I 
did  not  raise  them.  I  could  buy  them  cheap- 
er. We  went  to  see  each  other  often,  good 
neighbors  and  good  friends;  and  we  were 
out  there  in  the  'ingem'  i>atch,  and  I  leaned 
up  against  the  fence  to  talk  awhile,  and  he 
said:  'My  wife  had  been  fretting  at  me  and 
fretting  at  me  to  get  me  to  make  a  will.' 
And  be  said:  'I  finally  said  to  her,  "I  will 
make  it  your  way."'  And  he  said  he  did 
make  it  her  way,  and  took  it  and  said,  Thar 
it  is.'  But  he  said:  'I  am  going  to  tear  It 
up.  I  want  my  children  to  share  equal.' 
I  said :  'Yes,  Tliiylor,  I  would  tear  it  up.  That 
is  her  will.  And  I  would  make  one  of  my 
own,  and  I  would  put  it  In  the  bank  and 
say  nothing  to  her  about  It'  He  said:  'My 
first  children  are  as  good  as  my  last,  and  I 
want  them  to  share  equal.'" 

Witness,  in  answer  to  the  question,  "Did 
be  [testator]  have  an  apple  at  that  time?" 
said:  "Well,  yes.  I  said:  Taylor,  sometimes 
I  go  home  and  I  have  an  apple  in  my  pdcket, 
and  I  have  four  children,  and  when  I  get 
home  I  take  my  knife  and  cot  the  apple  in 
four  pieces  and  give  each  one  a  piece.  I 
want  them  all  equal.'  And  he  laughed  and 
said,  'That  is  right'  I  said  to  him  that  I 
bad  some  children  that  didn't  do  as  I  would 
have  them  do.  I  had  a  boy  that  drinks — " 
(Objected  to  by  attorney  for  defendant)  By 
the  Court:  "Is  he  telling  a  part  of  the  con- 
versation he  bad  with  Mr.  Rhea?  If  so. 
It  is  competent"  Witness  was  then  told  to 
go  ahead.  He  said:  "It  Is  not  necessary  to 
tell  what  I  said  about  my  boy.  There  Is 
no  need  to  tell  about  that"  On  cross-ex- 
amination witness  said  be  could  not  tell 
when  it  was  that  he  went  over  there  to  buy 
onions.  On  being  asked  If  it  was  before 
Mr.  Rhea  married  the  last  time,  he  said: 
"I  Just  don't  know.  I  don't  recollect  I 
paid  no  attention."  Further  on  be  said  It 
had  not  been  four  years.  He  fixed  the  oc- 
casion as  the  one  on  which  Henry  Hudson 
built  the  wire  fence  from  the  henhouse  to 
the  spring.  This  witness  was  subsequently 
recalled  for  the  purpose  of  laying  the  ground 
for  contradiction.  He  was  asked  If  he  bad 
not  told  a  man  by  the  name  of  Ferguson  that 
the  conversation  that  be  had  with  Mr.  Rhea 
occurred  six  or  seven,  years  ago,  and  during 
the  lifetime  of  the  second  wife.  Witness 
said:  "I  might  have  told  him  before  thinking. 


If  I  did,  it  was  nntbon^ted.    I  dlda't  i>ay 
much  attention." 

For  the  contestees  Mrs.  Eliza  B.  Bbea  tes- 
tified that  she  was  married  to  W.  T.  Rhea 
in  June,  1905.  At  that  time  she  lived  close 
to  his  ftirm  at  Rocky  Hill.  She  called  her 
husband  "Papa,"  and  be  called  her  "Sis." 
After  she  moved  to  her  husband's  place,  Mr. 
and  Mrs.  Hudson  moved  out  of  the  house  to 
another  house  on  the  place.  Her  relations 
with  her  husband's  daughters  were  always 
friendly  and  cordial.  They  frequently  ex- 
changed visits.  The  first  time  Mr.  Rhea 
spoke  to  her  about  making  a  will  was  in  the 
month  of  June,  1909.  He  came  home  from 
Brownville,  and  told  her  that  he  had  had  his 
will  written.  He  told  her  that  be  was  going 
to  leave  the  wUl  in  the  bank.  He  went  over 
in  a  day  or  two,  and  told  her  that  be  bad 
left  it  at  the  bank  after  he  had  signed  it 
Her  husband  said  that  be  had  raised  all  the 
others  until  they  were  grown,  and  he  wanted 
Willie  to  have  the  farm.  She  stated  that  the 
wire  fence  that  Mart  Whittle  referred  to  was 
built  during  the  lifetime  of  the  testator's 
second  wife.  Mart  Whittle  was  there  one 
day  and  sat  out  in  the  yard,  but  not  by  the 
fence.  She  never  had  any  conversation  with 
the  negro  named  Belle  Parish  in  reference 
to  her  husband's  property.  After  she  mar- 
ried her  husband  he  showed  her  a  former 
will  which  be  bad  made.  He  said:  "I  will 
bum  it  up.  It  is  no  good;  and  when  I 
know  how  I  will  make  another."  She  never 
told  him  to  bum  it  up.  On  cross-examina- 
tion witness  stated  that  she  was  47,  and  the 
record  showed  that  her  husband  was  64,  at 
the  time  of  his  death.  Over  the  objection 
of  defendants,  she  testified  that  the  first  time 
ber  husband  called  he  told  her  his  business. 
This  was  on  Wednesday.  She  told  him  she 
would  think  it  over  and  pray  over  It  He 
came  for  his  answer  on  Sunday.  She  got 
word  on  Thursday  that  be  wanted  to  come 
to  see  her,  and  he  came  the  following 
Wednesday.  They  were  married  the  following 
Thursday.  All  this  evidence  was  objected 
to.  Witness  also,  over  the  objection  of  ap- 
pellants, stated  that  Mary  Merideth  had  told 
her  that  Mr.  Rhea  would  make  a  new  will; 
that  he  had  made  a  wUl  to  his  last  wife,  and 
would  make  another.  It  was  some  time  after 
their  marriage  before  be  showed  her  the 
will  that  he  had  made  during  the  Ufe  of 
bis  second  wife.  She  thinks  that  he  read  It 
to  her.  After  she  and  her  husband  were  mar- 
ried, he  never  missed  but  one  church  meet- 
ing, and  she  never  tried  to  keep  him  away 
from  church.  When  she  married  ber  hus- 
band, she  had  only  a  yearling  and  a  hog  and 
her  clothes  and  bedclothes.  Mary  Merideth 
said  he  had  made  a  will,  and  would  make  a 
will  to  the  woman  he  married.  When  her  hus- 
band made  the  will  in  controversy,  he  brought 
it  home.  It  was  not  then  signed.  He  told 
her  what  was  In  it  Then  he  read  It  to  her. 
Her  husband  then  took  it  to  Rocky  Hill,  and 
told  ber  that  be  had  signed  it  up  and  left 
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it  at  the  bank.  Her  bnsband  told  her  that 
be  wanted  to  save  $1,500  and  put  It  In  the 
bank,  so  as  to  pay  off  any  debts  he  had,  and 
have  enough  left  to  run  the  farm. 

John  A.  Logan  testified  that  he  drew  the 
will  In  question.  The  testator  was  on  the 
Jury  at  the  time,  and  came  to  witness  In 
Rocky  Hill.  Testator  was  anxious  to  hare 
the  matter  fixed  right,  and  told  witness  to 
be  carefni.  Witness  was  a  stranger  to  the 
family,  and  had  never  done  any  business  for 
the  testator  before.  He  did  not  know  the 
name  of  a  single  chUd.  The  testator  told 
him  how  he  wanted  the  wiU  written,  and 
he  wrote  it  exactly  as  testator  directed.  At 
the  time  the  will  was  written,  the  testator 
was  In  perfect  health,  his  mind  was  good, 
and  he  talked  intelligently.  Mr.  Rhea  was 
not  present  at  the  time  the  will  was  written. 
On  cross-examination  witness  stated  that  Mr. 
Rhea  was  very  cautious,  and  particular  that 
no  one  should  know  that  he  had  made  a 
will.  He  asked  witness  if  it  was  necessary 
for  the  witnesses  to  read  the  will,  and  wit- 
ness told  him  It  was  not  He  told  the  witness 
to  keep  the  matter  private,  and  not  let  any 
one  know  about  the  terms  of  the  will. 

3.  W.  Stlce  testified  that  the  testator  told 
him  he  wanted  his  son  to  have  the  farm, 
because  he  had  his  name,  and  wanted  the 
business  mn  in  his  name,  Just  as  he  had  run 
It     Mrs.  Caffee  testified  that  the  testator 
said  to  her  that  he  wanted  the  farm  for 
WUUe.     W.   F.   Murphy   testified  that  one 
month  before  the  testator  died  he  had  a  con- 
versation with  him,  and  his  little  boy  was 
present  at  the  tima    Testator  told  witness 
that  the  boy's  name  was  W.  T.,  Jr.,  and  that 
after  he  was  dead  he  wanted  his  business 
to  go  on  in  the  same  name.    Al.  Whittle,  a 
neighbor,  80  years  of  age,  testified  that  he 
bad  a  talk  with  the  testator.  In  which  the 
testator  said  that  he  had  willed  his  farm  to 
his  son,  and  he  wanted  to  put  $1,500  In  the 
bank  to  his  wife's  credit  so  she  would  have 
something  to  mn  on.    Testator  said  that  he 
wanted  his  wife  to  have  the  land  during  her 
Ufe^  and  at  her  death  he  wanted  it  to  go  to 
the  boy.     He  further  said  that  Mrs.  Rhea 
tbonght  a  heap  of  Mr.  Rhea,  and  he  thought 
a  beap  of  her.     Mr.  Rhea  was  honest  and 
Just  80  far  as  he  knew.    Irvin  Stlce  testified 
that  he  heard  the  testator  tell  his  father 
that  he  wanted  the  boy  to  have  the  farm; 
that  he  did  not  know  what  might  become  of 
the  boy.     Daniel  Keith  testified  that  about 
a  year  and  two  months  before  the  testator 
died  the  testator  told  him  that  he  had  wUled 
his  property  to  his  wife  and  little  boy ;  and 
W.  B.  Slaughter  testified  that  he  and  testa- 
tor  were  down  at  Brownsville  in  June,  al- 
most two  years  before  be  testified,  and  the 
testator  said  that  he  aimed  for  his  wife  and 
baby  boy  to  have  what  he  had. 

A  reversal  is  sought  upon  two  grounds: 
First,  because  the  verdict  of  the  Jury  finding 
against  the  will  is  flagrantly  against  the 
evidence    and   not   sustained   by   sufilcient 


evidence;  and,  second,  because  the  court 
erred  in  permitting  Incompetent  evidence  to 
go  to  the  Jury. 

We  will  consider  these  objections  in  their 
inverse  order.  The  record  shows  that  the 
court,  in  the  conduct  of  the  trial,  permitted 
the  evidence  to  take  a  range  covering  practi- 
cally the  married  life  of  appellant  with  the 
testator.  Indeed,  some  of  the  witnesses  testl- 
fied  to  facts  and  circumstances  leading  up 
to  their  marriage.  None  of  this  evidence, 
however,  can  properly  be  objected  to. 

[1]  The  ground  upon  which  the  contest 
was  based  was  undue  infiuence,  and  it  was 
sought  by  the  contestants  to  show  that  from 
a  period  prior  to  the  date  of  anpellant's 
marriage  with  testator  she  had  conceived  the 
idea  of  acquiring  all  of  his  property-  With 
this  end  in  view,  they  introduced  evidence  to 
the  efFect  that  appellant  was  advised,  shortly 
before  her  marriage  to  testator,  that  who- 
ever became  his  wife  would  get  his  property. 
It  is  in  rare  instances  only  that  undue  in- 
fluence can  be  established  by  direct  evidence. 
Its  existence  is  shown  usually  by  the  group- 
ing of  certain  facts  and  circumstances  to- 
gether; and  this  frequently  necessitates  the 
introduction  of  evidence  covering  practically 
the  married  life  of  the  parties  concerned. 
It  Involves  the  introduction  of  conversations 
with  the  wife  and  with  the  testator;  and 
when  such  conversations  have  a  bearing  up- 
on the  question  at  issue,  and  tend  In  any 
wise  to  support  or  establish  the  claim  that 
undue  influence  has  been  exercised,  it  Is  but 
proper  that  the  Jury  should  have  the  benefit 
of  the  entire  conversation.  When  viewed 
in  this  light,  It  is  apparent  that  the  evidence 
complained  of,  as  to  the  conversation  be- 
tween the  testator  and  his  £rlend,  Mart 
Whittle,  was  competent 

[2]  Nor  was  it  Improper  for  the  court  to 
permit  the  contestants  to  show  that  the  bulk 
of  the  testator's  estate  was  accumulated 
during  the  life  of  his  second  wife,  and  that 
he  recognized  that  to  her  efforts  BJii  good 
management,  more  than  anything  else,  he 
was  indebted  for  the  fortune  wbidi  he  had 
at  the  time  he  married  appellant  He  had 
reared  a. daughter  by  his  second  wife.  By 
the  will  in  contest  he  had  practically  disin- 
herited her;  and  it  was  not  improper  for 
her  to  show  that  practically  the  entire  estate 
of  her  father,  In  which  she  was  denied  the 
right  to  participate,  was  brought  to  him  or 
saved  through  the  efforts  of  her  mother. 

[3]  Nor  can  appellant  complain  that  ap- 
pellees called  upon  her  to  show  what  prop- 
erty she  had  at  the  time  she  married  their 
father.  The  relation  of  the  parties  and  their 
circumstances  in  life  may  always  be  shown ; 
but  if  It  should  be  held  that  the  court  erred 
in  requiring  appellant  to  testify  as  to  what 
property  she  had  at  the  time  she  married 
the  testator  we  are  of  opinion  that  It  was 
not  prejudicial.  On  the  contrary.  It  would 
rather  be  in  her  favor ;  for,  if  it  created  any 
Impression  at  all  on  the  minds  o<  the  ifof.  It 
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would  be  calculated  to  excite  their  Bym- 
pathy,  Instead  of  tbelr  prejudice  against  her. 
We  find  no  error  In  the  admission  or  rejec- 
tion of  evidence  of  which  appellant  can  com- 
plain. 

[4]  This  brings  as  to  the  complaint  that 
the  verdict  Is  not  supported  by  sufficient 
evidence.  It  Is  conceded  by  counsel  for  ap- 
I)ellant,  In  their  brief,  that  the  evidence  of 
Mart  Whittle  and  Belle  Parish  has  a  direct 
bearing  upon  the  question  of  undue  influence, 
and  that  because  of  this  evidence  the  trial 
court  necessarily  had  to  submit  the  case  to 
the  jury.  No  complaint  is  made  of  the  in- 
structions as  given,  sb  that,  unless  it  can 
be  said  that  the  verdict  is  flagrantly  against 
the  evidence,  we  would  be  unauthorized  in 
setting  it  aside.  It  is  shown  by  the  testi- 
mony of  many  witnesses  that  the  relation 
between  the  testator,  appellant,  and  his  three 
4diildren  by  his  former  wives  was  entirely 
friendly.  They  lived  in  the  same  neighbor- 
hood. So  tan  as  the  record  shows,  there  nev- 
er was  the  slightest  Jar  or  difference  among 
them.  He  was  undoubtedly  very  devoted  to 
the  dilld  of  Ills  old  age,  who  bore  his  name ; 
and  it  is  In  evidence  that  he  said  to  several 
of  his  friends  that  he  wtinted  this  boy  to 
have  the  farm.  He  likewise  said  to  several 
of  his  friends  that  he  was  laying  aside  mon- 
ey annually  for  the  purpose  of  educating  this 
boy  and  of  making  provision  for  talm.  In- 
deed, at  one  time  he  placed  in  the  bank  to 
the  credit  of  his  wife  $500,  and  said,  when 
doing  so,  that  he  wanted  to  enable  appel- 
lant to  take  care  of  the  boy. 

While  there  is  much  evidence  going  to 
{ihow  that  the  will  in  contest  was  the  free 
and  voluntary  act  of  the  testator,  there  is 
also  evidence  to  the  effect  that  it  was  not 
the  character  of  will  which  lie  desired  to 
make.  There  is  evidence  from  which  it 
could  reasonably  be  Inferred  that  it  was  the 
resnit  of  a  determination  on  the  part  of  his 
wife  (appellant)  to  deprive  his  children  by 
his  former  marriages  of  any  participation 
in  his  estate.  When  the  circumstances  un- 
der which  the  will  was  drawn  are  read  in 
the  light  of  the  Information  that  was  con- 
veyed to  appellant  Just  before  she  married 
the  testator,  it  is  not  difficult  to  understand 
what  she  meant  when  she  said  to  her  serv- 
ant, Belle  Parish,  some  time  after  her  child 
was  born,  that  she  thought  he  (referring  to 
her  husband)  ought  to  leave  the  property  to 
her  and  her  child,  and  if  be  did  not  want 
her  to  have  the  property  she  would  feel  like 
going  home.  But  if  the  meaning  of  this  con- 
versation with  the  servant  could  not  be  seen 
to  have  any  direct  bearing  on  the  question 
of  undue  Influence  on  the  part  of  the  wife 
in  the  draft  of  the  will  in  contest,  when 
it  is  read  in  connection  with  the  testimony 
of  Mart  Whittle  as  to  what  the  testator  said 
to  him,  the  force  bjiA  effect  of  this  state- 
ment on  the  part  of  appellant  is  clearly 
brought  out  He  says  that  the  testator  said 
to  bim,  "My  wife  lias  been  fretting  at  me 


and  fretting  at  me  to  make  a  will,"  and  that 
be  finally  yielded  and  told  her  that  he  would 
do  80,  and  that,  in  obedience  to  that  prom- 
ise, he  caused  the  will  to  be  made  as  it  was, 
took  it  home  to  her,  and  told  her,  "Thar  it 
is,"  and  that  thereafter  he  caused  it  to  be 
executed  and  left  at  the  banl£  It  is  a  singu- 
lar circumstance  that,  altbongh  the  testator 
caused  this  will  to  be  drawn  by  a  lawyer 
who  lived  several  mUes  from  his  home,  he 
did  not  execute  it  until  he  had  taken  it 
home,  exhibited  It  to  his  wife,  and  knew 
that  she  was  satisfied  with  it  It  is  al- 
so a  singular  coincidence  that  the  will,  as 
drawn,  disposed  of  his  property  in  exactly 
the  way  in  which  his  wife  said  to  the  serv- 
ant. Belle  Parish,  that  he  should  dispose 
of  it 

It  is  argued  that  there  is  no  direct  evi- 
dence showing  that  appellant  ever  requested 
her  husband  to  make  a  will  of  any  char- 
acter.   It  is  true  there  is  no  direct  evidence, 
but  this  testimony  of  the  servant  as  to  how 
appellant  said  it  should  be  made,  when  read 
in  connection  with  that  of  Mart  Whittle  that 
the  testator  told  him  how  it  came   to  be 
made,  if  true,  is  even  more  convincing;   for 
it  shows  that  appellant  whUe  endeavoring 
to  have  a  wUl  drawn  so  as  to  give  her  and 
her  son  all  of  the  property,  was  at  the  same 
time  trying  to  proceed  in  such  a  way  as  to 
avoid  deduction.     If  these  witnesses  are  to 
be  believed,  tbelr  evidence  shows  that  she 
determined  to  have  the  property  willed  to  her 
and  her  son  in  the  way  and  manner  in  which 
it  was,  and  that  she  kept  at  her  husband 
until  he  complied  with  her  request    Wheth- 
er she  went  so  far  as  to  advise  him  that  it 
her  wish  was  not  complied  with  she  would 
leave  him,  the  evidence  does  not  show.     If 
the  servant's  evidence  is  true,  there  la  no 
doubt  that  she  would  hare  pressed  her  claim 
to  that  extent  had  it  become  necessary.    All 
the  testimony  shows  that  he  loved  all  of  his 
chUdren  equally  well,  and  wanted  to  treat 
them  all  alike.    Under  the  drcumstanoes  we 
are  not  prepared  to  say  that  the  Jury  was 
not  warranted  in  finding  that  the  paper  in 
contest  was  the  result  of  an  undue  influence^ 
and  was  not  the  product  of  the  free   and 
unbiased  mind  of  the  testator.    No  sattsfac- 
tory   explanation  was  offered  by  appelUmt 
for  the  unreasonable  and  unnatural  act  of 
the  testator  in  attempting  practically  to  dis- 
inherit the  appellees.     All  of  the  evidence 
shows  that  he  loved  them.    They  lived  near 
him;    were  constantly  associated  with  Um. 
Aside  from  the  statement  of  the  witnesses 
that  he  visited  them  and  they  visited  him 
frequently,  we  have  his  expressed  desire  to 
treat  them  all  alike  in  the  distribution   ot 
his  estate.    Why,  then,  did  he  fail  to  do  so? 
No  satisfactory  answer  Is  given.     The  only 
explanation  whatever  offered  is  that  to  be 
found  in  the  testimony  of  the  SMrant  B^le 
Parish,  coupled  with   that  of  the  witness 
Mart  Whittle;    and  the  Jury  was  warranted 
In  accepting  their  statements  as  trae^      It 
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ao,  the  testator  was  ondoubtedly  unduly  in- 
fluenced by  Ms  wife  to  give  to  her  and  her 
son  his  property  to  the  exclusion  of  his 
daughters,  who  Were  equally  dear  to  him, 
and  for  whom  he  desired  to  make  the  same 
proTlsion. 

After  a  careful  consideration  of  the  rec- 
ord, we  fail  to  find  any  meritorious  ground 
upon  wlilch  a  reversal  should  be  based.  The 
judgment  Is  therefore  afDrmed. 


OITT  OF  CARLISLE  ▼.  CAMPBE3LL. 

(Court  of  Appeals  of  Kentucky.    Dec  17, 
1912.) 

1,  MUNICIPAI.  OOBPOBATIONS  (Jf  762,  763*) — 

Defkctivb   Streets— LiABiLirr  fob  Injtj- 

BIE8  TO    TBAVELBBS. 

A  city  must  maintain  its  streets  in  a  rea- 
sonably safe  condition,  and,  wheie  it  knows 
that  rock' has  been  placed  in  a  street,  by  an 
abutting  owner,  it  must  see  that  it  is  jjroperly 
guarded  and  is  liable  to  a  traveler  injured  by 
driving  on  the  unguarded  rock,  and  it  Is  no 
defense  that  the  city  had  no  knowledge  that 
the  owner  failed  to  put  lights  on  the  rock. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  JJ  160&-1611,  1612- 
1615;  Dec  Dig,  H  762,  763.*] 

2.  Tbiai.  (I  260*)— IicsTRUorioNS— Refusal 
OF  Instbuctions  Govebko  bt  the  Chabgb 

GiVIK. 

It  is  not  error  to  refuse  instructions  snb- 
gtantially  covered  by  the  charge  given. 

[Bd.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  U  e»l-693;  Dec  Dig.  i  260.*] 

8.  Municipal  Oobforations  ({  762*)  — De- 
ncnvE  Streets— LiABiLiTT  fob  Intxtbies 
TO  Tbavelebs. 

A  city  may  not  shift  the  statutory  burden 
imposed  on  it  to  keep  its  streets  reasonably 
safe  for  public  travel  by  adopting  an  ordinance 
allowing  property  owners,  under  the  direction 
of  the  mayor,  to  use  portions  of  the  streets 
when  erecting  improvements  on  abutting  lots ; 
but  it  is  answerable  to  a  traveler  injured  by 
the  unsafe  condition  of  the  street  by  reason  of 
an  obstruction  placed  thereon  by  an  abutting 
proper!?  owner,  where  It  knowingly  suffers  the 
obstruction  to  remain  without  taJcing  proper 
precaution  for  the  safety  of  the  traveling  pub- 
Uc 

[B!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1605-1611;  Dec. 
Dig.  {  762.'] 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty. 

Action  by  Newell  Campbell  against  the 
City  of  Carlisle.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Holmes  ft  Ross,  of  Carlisle,  for  appellant. 
Wm.  Conley,  of  Carlisle,  and  Jno.  P.  McCart' 
ney,  ot  Fl^nlngsburg,  for  appellee. 

HOBSON,  C.  J.  A  property  owner  In 
September,  1811,  was  making  an  improve- 
ment on  his  lot  fronting  Main  street  in 
Carlisle  and  for  this  purpose  hauled  and 
placed  In  the  street  a  pile  of  rock  10  or  12 
feet  long,  4  or  6  feet  wide,  and  from  1  to  2 
feet  high;  the  pile  of  rock  being  4  or  5  feet 
from  the  curb,  and  there  being  about  25  feet 


of  the  street  left  unobstructed.  The  pile  of 
rock  had  been  there  about  two  weeks  when 
Newell  Campbell,  who  lived  In  the  country, 
while  driving  down  the  street  about  dusk  in 
a  buggy,  drove  over  the  rock  and  was  thrown 
out  of  his  buggy  and  hurt  He  brought  this 
suit  against  the  city  to  recover  for  his  In- 
juries. The  proof  on  the  trial  showed  clear- 
ly that  the  city  authorities  knew  of  the  rock 
pile  in  the  street,  or  should  have  known  of 
It  In  the  exercise  of  ordinary  care.  There 
were  no  lights  upon  the  pile  of  rock,  the 
street  lamps  bad  not  been  turned  on;  but 
there  were  lights  put  up  for  private  purposes 
along  the  street  and  not  far  from  the  rock 
pile.  There  is  much  In  the  evidence  to  show 
that  Campbell  might  have  seen  the  rock,  but 
in  fact  he  did  not  see,  it,  and  whether  he 
was  negligent  was  a  question  for  the  Jury. 
There  was  considerable  evidence  tending  to 
show  that  Campbell  was  under  the  influence 
of  whisky  and  that  this  was  the  cause  of  the 
trouble.  But  all  these  matters  were  fairly 
submitted  to  the  Jury  by  the  instructions  of 
the  court  They  found  a  verdict  for  Camp- 
bell for  1376.  There  was  much  in  the  evi- 
dence to  show  that  he  was  not  much  hurt, 
but  we  cannot  say  under  all  the  proof  that 
the  verdict  is  palpably  against  the  evidence 
or  so  excessive  as  to  warrant  us  in  disturb- 
ing It 

[1]  It  may  be  that  the  property  owner 
was  negligent  in  putting  the  rock  in  the 
street  as  he  did  and  failing  to  put  a  light 
upon  It  to  warn  persons  of  the  danger  at 
night;  but  his  negUgence  does  not  exonerate 
the  city  from  liability.  The  primary  duty 
rests  upon  the  city  to  maintain  Its  streets 
in  a  reasonably  rafe  condition.  When  It 
knew  the  rock  was  In  the  street.  It  was  In- 
cumbent on  it  to  see  that  it  was  properly 
guarded',  and  It  is  liable  to  a  person  In- 
jured by  reason  of  the  street  being  In  a 
dangerous  condition.  It  is  no  defense  to  the 
city  that  it  did  not  know  that  the  property 
owner  had  failed  to  put  lights  on  the  rock. 
When  it  knew  that  the  rock  was  in  the 
street  fuid  that  it  made  the  street  unsafe 
for  public  travel  when  without  lights  at 
night.  It  was  its  duty  to  see  that  its  street 
was  kept  safe.  In  Glasgow  v.  Gillenwaters, 
113  Ky.  143,  67  S.  W.  381,  23  Ky.  Law  Rep. 
2376,  we  sustained  a  recovery  against  the 
city  where  a  person  had  been  injured  by 
falling  In  the  dark  over  a  wire  stretched  In 
the  street  by  a  contractor.  We  do  not  see 
that  this  case  can  be  distinguished  from 
that  See,  also,  Midway  ▼.  Lloyd,  74  S.  W. 
197,  24  BCy.  Law  Rep.  2448;  Carlisle  v.  Se- 
crest,  75  S.  W.  268,  25  Ky.  Law  Rep.  336; 
Paducah  v.  Simmons,  144  Ky.  641,  139  S.  W. 
851;  Campbellsville  v.  Morgan,  150  Ky.  417, 
150  S.  W.  521.  The  case  of  Elam  v.  Mt 
Sterling,  132  Ky.  657,  117  S.  W.  250,  20  L. 
R.  A.  (N.  S.)  612,  la  very  different  from  this 
case.  That  was  a  suit  for  a  horse  taking 
fright  at  some  rock;  and  it  was  held  that 
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there  could  be  no  recovery,  aa  the  rock  was 
not  of  an  nnusual  character  eoid  was  out 
of  the  traveled  way  of  the  street  Here  the 
rock  was  In  the  street,  and  when  the  bnggy 
ran  over  It  the  man  was  thrown  out 

[2]  The  instructions  which  the  court  gave 
were  substantially  the  same  as  those  asked 
by  the  defendant  We  do  not  see  that  the 
jury  could  have  understood  them  differently. 

[3]  The  court  properly  sustained  the  de- 
murrer to  the  second  paragraph  of  the  an- 
swer pleading  that  the  city  had  enacted  an 
ordinance  allowing  property  owners  under 
the  direction  of  the  mayor  to  use  a  portion 
of  the  street  when  erecting  Improvements  on 
the  lots  abutting  on  the  street  and  that 
the  rocks  in  question  had  been  placed  in  the 
street  by  the  property  owner  under  the  or- 
dinance but  without  the  direction  of  the  may- 
or. The  statute  commits  the  streets  to  the 
care  of  the  dty,  and  imposes  on  it  the  bur- 
den of  keeping  them  reasonably  safe  for  pub- 
lic travel.  This  burden  the  city  cannot  by 
its  ordinance  shift  from  itself  to  a  property 
holder.  He  may  be  liable  to  It  but  it  is 
answerable  to  the  person  injured,  by  reason 
of  tlte  unsafe  condition  of  the  street  where 
it  knowingly  suffers  the  obstruction  to  re- 
main in  the  street  without  taking  proper 
precaution  for  the  safety  ot  the  traveling 
public. 

Judgment  affirmed. 


SANDERS  ▼.  STANDARD  WHEBIL  00. 

(Court  of  Appeals  ot  Kentucky.    Dec.  17, 
1912.) 

1.  AxjcoTOAND  SAnsFAcnoiT  (t  11*)— What 

Constitutes. 

To  constitute  an  accord  and  satisfaction, 
it  is  necessary  that  the  sum  less  than  that  de- 
manded be  offered  in  fnll  satisfaction  of  the 
demand  and  be  accompanied  by  such  acts  and 
declarations  as  amonnt  to  a  condition  that  the 
ino^sy,  if  acceptad,  is  accepted  in  satisfaction, 
so  that  the  party  to  whom  the  money  is  offered 
is  bound  to  understand  therefrom  that  if  he 
takes  it  he  acts  subject  to  the  condition. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  75-S3;  Dec.  Dig. 
JIL*] 

2.  Accord  akd  Satisfaction  (|  27*)— Ac- 
CKPTANOE  or  Sum  I^ss  Than  That  Dk- 
kanded— Evidence. 

Plaintiff  sold  a  car  load  of  spokes  to  de- 
fendant for  $1,674.74  subject  to  defendant's  in- 
spection and  acceptance.  After  examination, 
defendant  sent  plaintiff  an  invoice  with  a 
check  for  $1,280.99,  the  inyoice  containing  a 
printed  clause  that  the  check  was  in  full  of 
the  invoice  and  that  the  payee  accepted  it  as 
such  by  indorsement  of  the  check,  and  if  sat- 
isfactory no  acknowledgment  was  necessary. 
Plaintiff  returned  the  check  with  a  statement 
that  it  was  not  accepted,  asked  defendant  to 
return  the  spokes,  and  sent  a  check  to  cover 
return  freight  Defendant  returned  its  original 
check,  stating  that  the  spokes  could  not  be  re- 
turned because  some  of  them  had  been  used ; 
that  if  plaintiff  would  come  to  defendant's 
place  of  business  defendant  could  convince  him 
of  the  correctness  of  its  inspection.  Plaintiff, 
on  receipt  of  that  letter,  cashed  the  check  and 


sued  for  the  balance.  Beid,  that  defendants 
second  letter  was  not  calculated  to  apprise 
plaintiff  of  the  fact  that  it  was  intended  as 
payment  in  full,  and  that  i>laintitfs  acceptance 
of  the  check  did  not  constitute  an  accord  and 
satisfaction,  as  a  matter  of  law. 

[Ed.  Note.— For  other  coses,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  68,  83,  97,  UO,  135, 
160;   Dec  Dig.  J  27.*] 

Appeal  from  Circuit  Court  Madison  County. 

Action  by  Alva  Sanders  against  the  Stand- 
ard Wheel  Company.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Reversed. 

li.  M.  Morancy  and  W.  S.  Moberly,  both 
of  Richmond,  and  J.  S.  Fullerton,  of  Ashland, 
for  appellant  Oreenleaf  ft  Herrlngton,  of 
Richmond,  for  appellee. 

LASSINO,  J.  Alva  Sanders  of  Ashland, 
Ky.,  entered  into  a  contract  with  the  Stand- 
ard Wheel  Company  of  Terre  Haute,  Ind., 
by  the  terms  of  which  he  agreed  to  sell  and 
deliver  to  the  company,  for  the  sum  of 
$1,574.74,  a  car  load  of  dub-turned  spokes, 
delivery  to  be  made  at  the  company's  place 
of  business  in  Terre  Haute,  Ind.,  and  subject 
to  its  inspection  and  acceptance.  Shortly 
thereafter  a  car  load  of  spokes  was  shipped 
to  the  company.  Upon  examination,  tbe- 
spokes,  according  to  the  contention  of  the 
company,  did  not  li>  aU  particulars,  meet 
the  requirements  of  the  contract  After  sncb 
examination  and  inspection,  it  sent  to  San- 
ders an  invoice  of  same,  accompanied  by  Its 
check  for  $1,280.99.  Upon  the  invoice  there 
appeared  the  following  printed  matter :  "Pay- 
ment in  full  of  the  above  Invoices  and  payee 
accepts  it  as  such  by  endorsement  of  check. 
If  satisfactory,  no  acknowledgment  neces- 
sary." Upon  receipt  of  this  invoice  and 
check,  Sanders,  on  March  1,  1911,  wrote  the 
company  the  following  letter:  "March  1, 
1911.  The  Standard  Wheel  Company,  Terre 
Haute,  Ind. — Gentlemen :  I  am  inclosing  here- 
with your  check  for  $1,280.99.  The  same 
will  not  be  accepted  by  me.  Please  return 
my  spokes  to  me  or  send  me  check  for  same 
according  to  my  invoice  price.  I  am  inclosing 
my  check  to  cover  freight  on  8i>okea  if  same 
are  returned  to  me.  In  returning  spokes  be 
sure  you  get  them  all  loaded.  Yours  truly, 
Alva  Sanders."  On  March  10th,  the  Stand- 
ard Wheel  Company  wrote,  in  response,  this 
letter:  "March  10,  191L  Alva  Sanders  Spoke 
Factory,  Ashland,  Ky. — Qentlemen:  Tours  of 
March  Ist  was  received  while  the  writer  was 
in  New  Orleans,  hence  no  reply  sooner.  The 
inclosed  check  Is  In  accordance  with  our  in- 
spection of  the  car  of  spokes  you  shipped  us. 
If  you  will  refer  to  our  letter,  it  provides 
for  our  inspection.  We  do  not  buy  spokes 
for  ornaments,  but  to  put  in  wheels  and 
some  of  the  spokes  you  shipped  us  are  now 
in  wheels,  the  material  being  fkirly  dry 
when  we  received  It  It  Is,  therefore  Im- 
possible to  return  the  spokes  to  you.  How- 
ever, if  you  come  here,  we  can  convince  you 
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and  sbow  yoa  the  percentage  of  D.  &  E. 
tbat  we  got  out  of  this  material  when  It 
came  on  the  sorting  bench.  We  therefore 
return  our  check  as  well  as  the  one  you 
sent  us  for  freight  Very  truly  yours,  Stand- 
ard Wheel  Co.,  President  M.  Inclosures." 
Thereafter  Alva  Sanders  cashed  the  check 
for  $1,280.09  and  brought  suit  against  the 
Standard  Wheel  Company  to  recover  the  bal- 
ance of  the  money  claimed  to  be  due  him 
under  their  agreement  The  defendant  de- 
nied that  it  owed  plaintiff  anything  what- 
ever, and,  in  an  amended  answer,  pleaded  ac- 
cord and  satisfaction  and,  in  support  of  said 
plea,  filed  the  check  and  invoice  referred  to. 
To  this  answer  and  plea,  plaintiff  replied, 
traversing  the  affirmative  matter  therein  and. 
In  addition,  alleged  that  there  was  no  letter 
or  statement  accompanying  the  check  advis- 
ing him  that  It  was  in  full  settlement  of  his 
claim.  With  this  reply  was  filed  the  let- 
ter sent  by  him  to  defendant  referred  to  and 
copied  above.  The  defendant  thereupon  filed 
its  rejoinder,  and  with  It  the  letter  last 
above  referred  to.  To  this  rejoinder,  plain- 
tiff filed  no  responsive  pleading.  The  defend- 
ant thereupon  moved  the  court  to  take  the 
allegations  of  the  rejoinder  as  confessed. 
The  court  upon  consideration,  sustained  this 
motion  and  entered  a  judgment  dismissing 
the  plaintiff's  suit  and  from  that  order  and 
Judgment  he  prosecutes  this  appeal. 

The  sole  question  raised  is  as  to  the  sufll- 
ciency  of  the  plea  of  accord  and  satisfaction. 
Appellant  in  his  reply,  after  denying  the 
afiirmative  matter  of  the  answer  as  amended, 
in  which  the  plea  of  accord  and  satisfaction 
was  set  up,  alleged  that  the  letter  which  ac- 
companied the  check,  when  it  was  returned 
to  him  by  appellee,  failed  to  advise  that  it 
was  Intended  as  a  full  and  complete  settle- 
ment of  his  claim.  The  rejoinder  was,  in 
effect  but  a  restatement  of  the  matter  set  out 
in  the  answer  as  amended.  We  are  of  opin- 
ion that  no  surrejoinder  was  necessary  to 
complete  the  issue^  for  the  answer  and  reply 
perfected  the  issue  on  this  plea. 

The  correctness  of  the  court's  ruling  de- 
I)ends  upon  whether  or  not  the  exhibits,  filed 
with  the  several  pleadings,  support  the  con- 
tention of  appellee  that  the  check  for  |1,- 
280.99  was  tendered  to  and  finally  accepted 
by  appellant  in  satisfaction  of  his  claim.  In 
1  Cyc.  p.  331,  the  author  accurately  states 
the  essentials  necessary  to  constitute  an  ac- 
cord and  satisfaction,  as  follows: 

[1]  "In  order  that  the  payment  of  a  small- 
er sum  than  demanded  shall  operate  as  a 
satisfaction  of  the  claim,  it  must  be  ac- 
cepted as  such.  Where  a  person  accepts  a 
toider,  but  not  in  full  of  all  demands,  this 
acceptance  will  not  conclude  him  from  claim- 
ing more.  The  nature  of  the  offer  or  tender 
by  the  debtor  is  an  important  consideration 
in  determining  whether  there  has  been  an 
.-icceptance  and  satisfaction.  To  constitute 
an  accord  and  satiafaetloa  it  is  necessary 


that  the  money  should  be  offered  In  full  sat- 
isfaction of  the  demand,  and  be  accompanied 
by  such  acts  and  declarations  as  amount  to- 
a  condition  that  the  money.  If  accepted.  Is 
accepted  In  satisfaction ;  and  It  must  be  such 
tbat  the  itarty  to  whom  It  Is  offered  is  bound 
to  understand  therefrom  that  if  he  takes  it 
he  takes  it  subject  to  such  conditlims.'' 

In  Cunningham  v.  Standard  Construction 
Co.,  134  Ky.  198,  119  S.  W.  765,  this  court 
had  under  consideration  a  question  In  many 
respects  similar  to  that  raised  in  the  case  at 
bar.  The  authorities  are^  In  that  opinion, 
reviewed  at  length,  and,  in  their  controlling 
principles,  found  to  be  in  harmony  with  the 
text  above  quoted,  the  court  saying:  "No 
question  is  more  thoroughly  settled  than  that 
where  one  owes  a  fixed  and  definite  sum,  the 
payment  or  tender  of  a  sum  less  than  the 
amount  of  the  debt  even  though  accompanied 
with  a  statement  that  it  is  in  full,  though 
accepted  by  the  creditor,  does  not  operate  to 
defeat  him  from  collecting  the  balance  of  his 
debt  for  the  reason  that  there  is  no  consid- 
eration for  the  surrender  of  the  unpaid  por- 
tion. There  is  nothing  to  support  a  consid- 
eration in  such  a  case;  but  an  entirely  differ- 
ent rule  obtains  in  that  class  of  cases  where 
the  parties  do  not  agree  upon  the  amount  of 
the  Indebtedness,  and  in  such  cases  it  has  uni- 
formly been  held  tbat,  where  a  sum  less  than 
that  claimed  by  the  creditor  Is  offered  by  the 
debtor  in  settlement  or  satisfaction  of  the 
claim,  its  acceptance  and  retention  by  the 
creditor  discharges  the  obligation,  and  in 
such  cases  the  creditor  has  been  denied  the 
right  after  accepting  the  conditional  offer,  to 
collect  the  balance  of  his  debt"  After  cit- 
ing authorities  from  many  states  supporting 
this  view,  the  opinion  continues:  "All  of  the 
authorities  are  in  harmony  with  those  which 
we  have  cited,  and  In  each  particular  case 
where  accord  and  satisfaction  Is  relied  upon 
as  a  defense,  if  It  is  made  to  appear  tbat 
there  is  a  dispute  between  the  parties  as  to 
the  amount  due,  and  that  a  sum  less  than 
the  amount  in  dispute  is  tendered  by  the 
debtor  to  the  creditor  in  satisfaction  of  the 
claim,  and  accepted  by  the  latter,  the  plea 
has  been  upheld.  The  right  to  name  the 
terms  upon  which  the  tender  shall  be  accept- 
ed rests  alone  with  the  debtor.  He  makes 
his  own  terms,  and  the  creditor  must  either 
accept  the  tender  burdened  with  the  condi- 
tions thereto  attached  by  the  debtor  or  else 
reject  It" 

[2]  Applying  these  principles  to  the  case 
under  consideration,  we  find  that  the  invoice 
and  check,  by  which  It  was  accompanied,  must 
be  read  and  considered  together,  and,  when 
so  read,  no  one  of  ordinary  intelligence  could 
fall  to  understand  that.  If  the  check  was  ac- 
cepted, it  would  necessarily  be  in  full  settle- 
ment and  satisfaction  of  the  claim.  Appel- 
lant did  not  accept  this  proposition,  but  ^^ 
Is  evidenced  by  his  letter,  rejected  It,  and 
not  only  returned  the  chedt  to  appellee^  bat 
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also  inclosed  in  the  letter  his  own  check  to 
cover  the  cost  of  reshlpment  of  the  spokes 
to  him,  and  requested  that  appellee  exercise 
care  to  see  to  it  that  all  of  the  spokes  were  re- 
turned. He  was  evidently  not  satisfied  with 
the  invoice,  and  certainly  unwilling  to  ac- 
cept the  amount  tendered  to  him.  After  the 
lapse  of  a  week  or  ten  days,  appellee,  through 
its  president,  wrote  this  second  letter,  and 
with  it  returned  the  same  check  which  had 
been  tendered  in  its  first  letter  to  appellant 
This  letter  does  not  say  that  the  check  must 
be  received  in  settiement  of  the  claim,  if  it 
is  accepted,  nor  is  there  any  reference  in  this 
letter  to  the  invoice  which  accompanied  the 
first  letter.  The  right  to  inspect  is  asserted, 
and  this  right  appellant  had  not  denied. 
There  are  two  significant  statements.  One  is 
to  the  effect  tliat  the  spokes  could  not  be  re- 
turned, for  the  reason  that  some  of  them  had 
been  used;  and  the  second  is  an  invitation 
to  appellant  to  visit  its  plant  to  satis^  him- 
self with  the  Inspection  and  invoice,  as  made 
by  appellee.  Now,  this  letter  is  clearly  open 
to  two  constructions.  It  is  susceptible  to 
the  construction  given  It  by  appellee  and  his 
counseL  This  construction,  however,  can 
only  be  given  it  when  it  is  read  in  connection 
with  the  first  letter,  in  wlilch  the  invoice 
was  inclosed.  It  is  likewise  susceptible  to 
another  construction,  and  that  is  tliat  appel- 
lee was  willing  to  negotiate  with  appellant 
further,  with  the  view  of  adjusting  their  dif- 
ferences, and  it  was  in  ttiis  light  that  appel- 
lant understood  it,  or  else  he  would  not  have 
cashed  the  check.  That  this  letter  is  sus- 
ceptible to  this  construction  is  easily  shown, 
for,  suppose  appellant  had  accepted  appellee's 
Invitation  and  gone  to  its  plant  in  Terre 
Haute,  and,  upon  investigation,  it  was  found 
that  appellant  was  entitled  to  more  money, 
would  the  plea  of  accord  and  satisfaction 
have  been  available,  and  would  be  have  been 
estopped  from  collecting  the  balance  found  to 
be  due  him  over  and  above  what  he  had  re- 
ceived? Certainly  not.  The  tender  of  a  sum 
less  than  the  contract  price,  in  settlement  of 
a  disputed  claim,  must  be  accompanied  with 
a  statement,  not  which  may  be  understood 
by  the  creditor  as  intended  to  be  in  full  set- 
tlement and  satisfaction  of  the  claim,  but 
which  must  be  so  understood  by  him.  That  is, 
the  statement  must  be  so  clear,  full,  and  ex- 
plicit that  it  is  not  susceptible  of  any  other 
interpretation.  To  hold  otherwise  would  put 
It  in  the  power  of  a  sharp,  shrewd  business 
man  frequently  to  take  advantage  of  the  ig- 
norant, uneducated,  or  unwary,  and  open  the 
way,  in  the  business  and  commercial  world, 
to  the  perpetration  of  frauds  rather  than  the 
honest  settlement  of  disputes.  In  our  opin- 
ion, the  letter  In  the  case  at  t>ar  which  ac- 
companied the  check  upon  Its  second  return 
to  appellant  was  not  such  as  was  calculated 
to  apprise  him  of  the  fact  that  it  was  in- 
tended as  a  payment  in  full,  or,  at  least,  it 


was  not  such  a  letter  as  did  not  leave  this 
question  in  doubt  The  minds  of  the  parties 
had  not  met  Where  the  facts  surrounding 
a  transaction  show  that  the  minds  of  the 
parties  tiave  not  met,  a  tender  and  accept- 
ance of  a  sum  less  than  the  full  amount  of 
the  demand  may  not  be  regarded  as  an  ac- 
cord and  satisfaction.  Louisville,  New  Al- 
bany &  Chicago  Ry.  Co.  v.  Helm  ft  Bruce,  109 
Ky.  388,  59  S.  W.  323,  22  Ky.  Law  Rep.  964. 
The  trial  court  erred,  therefore,  in  holding, 
as  a  matter  of  law,  that  the  cashing  of  appel- 
lee's check  by  appellant,  under  the  circum- 
stances disclosed  in  the  exhibits,  constituted 
a  bar  to  the  right  of  appellant  to  prosecute 
his  claim  for  the  balance  due  him  under  Ills 
contract 

For  the  reasons  indicated,  the  Judgment  la 
reversed  for  farther  proceedings  consistent 
herewith. 


SAMITEL  V.   SAMUEL'S  ABITR. 

(Court  of  Appeals  of  Kentucky.    Dec.  17, 
1012.) 

1.  LntiTATiOK    OF    Aenows    (I    167*)— Pabt 
Patmknt— Appuoatiom    of  CtoDrrs— Cok- 

SENT. 

The  holder  of  a  note  cannot  apply  on  the 
note  anything  he  owes  the  maker  without  hi* 
consent,  so  as  to  interrapt  the  running  of  the 
statute  of  limitations. 

[Bd.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  |{  631-634,  636;  Dee. 
Dig.  I  167.«] 

2.  Patmkmt   (J  80*) — ^Appucatior  of  Pat- 

ICKNTS. 

A  holder  of  several  notes,  in  the  absence 
of  a  direction  to  apply  a  payment  on  either 
note,  may  credit  it  on  any  or  all  of  the  notes 
not  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  gee  Payment, 
Cent  Dig.  »  104-114;    Dec.  Dig.  t  89.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  Agnes  B.  Samuel  against  H.  EL 
Samuel's  administrator.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AlBrmed. 

B.  H.  Gaither,  of  Harrodsburg,  for  appel- 
lant  J.  F.  Yanarsdail,  of  Harrodsburg,  for 
appellee. 

CARROLL,  T.  In  July,  1911,  H.  B.  Samuel 
died,  and  the  following  November  a  suit  was 
filed  in  the  Mercer  circuit  court  for  a  settle- 
ment of  his  estate.  In  this  suit  the  appel- 
lant filed  six  claims  against  his  estate, 
amounting  In  the  aggregate  to  13,700.  One 
of  these  claims  was  an  open  account  for 
services  rendered  to  him  as  clerk.  The  oth- 
ers were  five  notes,  one  for  $1,419.68,  dated 
February  6,  1894,  and  due  one  day  after  date, 
one  for  $200,  dated  May  3, 1895,  due  one  day 
after  date,  one  for  $400,  dated  June  19,  1897. 
due  one  day  after  date,  one  for  $200,  dated 
March  30,  1S97,  due  one  day  after  date,  and 
one  for  $892.21,  dated  February  1,  1905,  doe 
one  day  after  date.  The  notes  for  $1,410.68 
and  $200  were  contested  by  the  admlnlstra- 
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tor,  upon  the  gronnd  that  they  were  barred 
by  tbe  15-year  etatute  of  limitation.  From 
the  judgment  of  the  lower  court,  sustaining 
this  defense,  this  appeal  is  prosecuted. 

As  more  than  15  years  bad  elapsed  be- 
tween the  maturity  of  the  notes  and  the 
death  of  H.  B.  Samuel,  the  statute  presented 
a  complete  bar,  unless,  as  contended  by 
counsel  for  appellant,  the  life  of  these  two 
notes  was  extended  by  payments,  which,  it 
is  claimed,  appellant  had  the  right  to  credit 
them  by,  before  the  expiration  of  16  years 
from  their  maturity.  No  credit  is  Indorsed 
on  ^ther  of  the  notes ;  but  it  is  insisted,  on 
behalf  of  appellant,  that  the  amount  of  a 
store  account  and  a  board  bill  due  l)y  ap- 
pellant to  H.  E.  Samuel  should  have  been 
credited  on  these  notes,  and  that  it  was 
agreed  this  should  be  done. 

The  evidence  in  the  case  consists  of  cbectcs 
and  other  written  exhibits,  an  agreed  state- 
ment of  fact,  and  the  deposition  of  Miss 
Mary  Bright  The  appellant  also  gave  her 
deposition;  bnt  objection  was  properly  sus- 
tained to  so  much  of  it  as  related  to  con- 
versations or  transactions  had  with  the  de' 
ceased,  and  the  remainder  of  it  throws  no 
light  on  the  controversy. 

It  appears  that  in  1898  the  deceased  began 
bnsiness  in  Harrodsburg  as  a  druggist,  at 
which  time  the  appellant,  who  was  his  daugh- 
ter-in-law, came  to  live  with  him,  and  so 
continued  until  his  death.  During  tills  time, 
and  beginning  in  January,  1898,  the  appel- 
lant opened  an  account  at  the  drug  store  of 
H.  B.  Samuel,  and  this  account  continued  to 
Febmary  1,  190S,  when  it  amounted,  indad- 
Ing  160  for  Ifiss  Briefs  board,  to  $496.52. 
On  this  date  it  appears  that  the  account  of 
1496.52  was  deducted  from  a  note  for  $1,388.- 
70,  due  to  Mrs.  Samuel,  and  a  new  note  ex- 
ecuted for  $892.21 ;  this  new  note  being  one 
of  the  Ave  heretofore  mentioned.  On  March 
4,  1905,  a  new  account  was  opened,  and  this 
account,  which  was  made  up  of  various  ar- 
ticles of  merchandise,  and  included  a  charge 
of  $100  for  Miss  Bright's  board  from  March 
20,  1905,  to  January  28,  1906,  continued  until 
June  27,  1911,  when  it  amounted  to  $314.91. 

Passing,  for  the  present,  the  evidence  of 
Miss  Bright,  it  appears  from  the  exhibits  and 
agreed  state  of  facts  that  appellant  opened 
an  .account  at  the  store  of  H.  El  Samuel  in 
January,  1898,  and  that  this  account  con- 
tinued to  run  until  February  1,  1905,  at 
which  time  it  was  settled  in  the  manner  be- 
fore stated,  and  in  March,  1905,  a  new  ac- 
count was  opened  by  appellant,  which  con- 
tinued to  run  untU  June  27,  1911,  at  which 
time  it  amounted  to  $314.91.  From  this 
statement  it  will  be  seen  that  virtually  all 
the  time  from  January,  1898,  to  June,  1911, 
appellant  owed  H.  K  Samuel  a  store  ac- 
count, which  included  the  board  of  Miss 
Bright,  and  that  H.  EL  Samuel  owed  appel- 
lant during  all  this  time  the  two  notes  in 
controversy  in  this  case,  dated  1884  and  1895, 


as  well  as  the  two  notes  dated  in  189T,  and, 
for  about  six  years  of  this  time,  the  note 
dated  in  1906.  No  credit  is  indorsed  on  ei- 
ther of  these  notes,  but  it  is  the  contention 
of  appellant  in  her  pleadings  that  it  was 
agreed  that  the  store  account  due  by  her  and 
the  board  of  Miss  Bright  should  be  credited 
on  these  notes  at  stated  intervals;  for  ex- 
ample, in  July  and  January  of  each  year. 

If  this  was  done,  of  course  the  barred 
notes  would  be  taken  out  of  the  statute. 
There  is,  however,  no  evidence  tending  to 
support  this  averment  of  the  pleading,  ex- 
cept the  testimony  of  Miss  Bright,  whose 
board  from  November,  1904,  to  January, 
1906,  was  due  to  H.  EL  Samuel,  and  Miss 
Bright's  testLmony,  so  far  as  pertinent,  is  as 
follows:  "Q.  When  you  came  to  live  with 
her,  were  there  any  arrangements  made 
about  your  board?  A.  Tes,  sir.  Q.  Who 
paid  that  board?  A.  Mr.  Henry  Bright  of 
Danville.  Q.  To  whom  was  it  paid?  A.  It 
was  to  go  on  Mrs.  Samuel's  notes.  Q.  What 
amount  was  paid?  A.  $10  a  month  for  14 
months,  $140.  Q.  When  these  arrangements 
were  made  for  board,  how  did  you  know 
anything  about  it?  A.  My  uncle  told  me 
so.  Q.  Were  yon  present  whm  the  ar- 
rangements were  made?  A.  Yes,  sir;  I  was 
in  the  store.  Q.  When  the  checks  would 
come  in,  they  would  be  payable  to  Mrs.  Sam- 
uel? A.  Yes;  and  she  would  take  them  to 
the  store  and  show  them  to  him  every  month. 
Q.  You  heard  Mr.  Samuel  tell  her  to  let  the 
board  money  go  on  the  notes?  A.  Yes,  sir. 
Q.  And  that  is  all  you  know  about  that?  A. 
Yes,  sir.  Q.  Did  you  know  anything  about 
these  notes,  except  what  die  said?  A.  I 
knew  he  owed  her  money.  Q.  She  told  you 
that?    A.  Yes." 

It  appears  from  this  evidence  that  the 
board  Miss  Bright  paid  was  to  go  as  a 
credit  on  the  notes  appellant  held  against  H. 
B.  Samuel,  but  she  does  not  say  on  which 
of  the  five  notes  appellant  at  that  time  held 
it  was  to  go  as  a  credit  She  only  knew  that 
she  heard  H.  E.  Samuel  tell  appellant  to  "let 
the  board  money  go  on  the  notes."  She  did 
not  know  anything  about  the  notes,  except 
what  appellant  told  her;  and  it  does  not 
appear  that  appellant  told  her  what  notes 
she  held,  or  anything  about  them,  except  that 
H.  B.  Samuel  owed  her  money. 

That  the  parties  did  not  understand  that 
Miss  Bright's  board  was  to  be  put  as  a  credit 
on  the  notes  executed  in  1894  and  1895,  or  on 
any  particular  note,  is  shown  by  the  fact 
that  a  part  of  her  board  was  included  in  the 
settlement  made  on  February  1,  1906,  and 
went  to  reduce  a  note  for  $1,388.70  to  $802.21. 
But  treating  this  circumstance  as  of  no  im- 
portance in  adjudging  the  case,  the  evidence 
of  Miss  Bright  is  not  sufficient  to  save  the 
notes  in  controversy  from  the  statutory  bar. 

At  the  time  Miss  Brighf  s  board  was  paid, 
no  one  of  the  notes  was  barred  by  limita- 
tion ;  and  it  may  be  conceded  that  under  the 
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general  dlrectton  gir«D  by  H.  B.  Samuel  as 
to  the  manner  In  which  he  wanted  Miss 
Brlght's  board  applied  the  appellant  had  the 
right,  at  the  time,  or  in  a  reasonable  time 
thereafter,  to  apply  the  amount  of  the 
board  as  a  credit  on  any  of  the  notes,  or  to 
distribute  It  as  a  credit  on  all  of  them,  and 
that  if  she  had  then  made  this  application  it 
would  have  cut  off  the  antecedent  time  on  all 
of  the  notes  to  which  the  payment  was  ap- 
plied as  a  credit  Brown  t.  Osborne,  136 
Ky.  456,  124  S.  W.  405. 

But  appellant  did  not,  at  the  time  the 
board  was  paid,  or  at  any  time  during  the 
fire  years  that  H.  B.  Samuel  lived  thereafter, 
apply  the  board  money  as  a  credit  on  any 
of  the  notes;  nor  is  there  any  evidence  to 
show  why  she  did  not  do  this,  or  to  excuse 
or  explain  her  failure  to  make  the  applica- 
tion when  the  board  was  paid,  or  within  a  rea- 
sonable time.  This  being  true,  the  case  must 
be  considered  as  if  no  special  direction  was 
given  by  H.  El  Samuti  as  to  the  application 
of  the  l>oard  money,  and  so  we  will  treat  the 
board  money  merely  as  a  part  of  the  ac- 
count that  appellant  owed  H.  EL  Samuel,  and 
deal  with  It  as  a  part  of  that  account 

Indeed,  appellant  In  her  pleading,  does  not 
rely  on  any  special  direction  as  to  the  ap- 
plication of  the  board  money,  but  treats  it  as 
a  part  of  her  general  account  Looking  at 
the  matter  from  this  standpoint,  the  question 
for  decision  is:  Did  appellant  after  the  two 
notes  in  controversy  were  barred  by  limita- 
tion, or  before  that  time,  or  at  any  time, 
have  the  right,  without  the  consent  or  di- 
rection of  H.  B.  Samuel,  to  apply  the  amount 
she  owed  him  on  account  as  a  credit  on  these 
notes  as  of  the  date  when  the  account  be- 
came due — say  at  the  end  of  each  six  months 
beginning  in  1905 — and  by  applying  the  store 
account  as  a  credit  on  the  notes  In  1905, 1906, 
1907,  1906,  1909,  and  1910  save  them  from 
their  being  barred  by  the  statute?  We  think 
not 

[1]  When  the  creditor  owes  a  claim  or  de- 
mand to  the  debtor,  he  cannot,  without  the 
consent  or  direction  of  the  debtor,  apply 
what  he  owes  as  a  credit  on  the  note  or  de- 
mand he  holds  against  the  debtor;  and  If 
he  makes  the  application  without  the  di- 
rection or  consent  of  the  debtor  It  will  not 
interrupt  the  running  of  the  statute  of  lim- 
itation. The  reason  for  this  rule  is  that  the 
debtor,  who  is,  to  the  extent  of  his  demand, 
a  creditor,  has  the  right  to  direct  and  con- 
trol the  disposition  that  sh^all  be  made  of 
his  debt,  and  to  apply,  or  not  apply,  as  he 
pleases,  to  the  payment  of  demands  that  he 
owes;  and  this  privilege  cannot  be  taken  out 
of  Ills  hands,  by  the  mere  act  of  another 
person. 

As  said  in  Brown  y.  Osborne,  136  Ky.  456, 
124  S.  W.  405:  rTbe  mere  putting  of  a 
credit  on  an  open  account  or  note,  unless 
there  Is  evidence  showing  that  the  amouut 
represented  by  the  credit  was  paid  by  the 


debtor  on  the  note  or  account,  will  not  be 
sufBdent,  in  itself,  to  stop  the  statute  from 
running.  Hopkins  v.  Stout,  6  Bush,  375; 
Frazer  v.  Frazer,  13  Bush,  397.  If  the  mere 
entry  of  a  payment  as  a  credit  upon  an  open 
account  or  note  would,  of  itself,  have  this 
effect,  it  would  be  an  easy  matter  for  the 
creditor,  if  he  felt  so  disposed,  to  evade  the 
plea  of  limitation  and  stop  the  statute  from 
running  against  any  account  or  note  that  was 
barred."  To  the  same  effect  are  Anderson 
V.  Baxter,  4  Or.  105 ;  Nash  ▼.  Woodward,  82 
S.  C.  418,  40  S.  E.  895;  Phillips  v.  Mahan, 
52  Mo.  197 ;  Kyger  v.  Byley,  2  Neb.  20.  As 
appellant  could  not  do  this  before  the  notes 
were  barred,  of  course  she  could  not,  after 
some 'of  the  notes  were  barred,  apply,  as  a 
credit  on  these  notes,  the  account  she  owed 
H.  E.  Samuel,  and  thereby  restore  them  to 
life. 

[2]  If  H.  E.  Samuel  during  his  life,  and 
after  some  of  the  notes  had  been  barred,  had 
directed  her  in  a  general  way  to  credit  his 
notes  by  the  amount  of  her  account  she 
could  not  have  applied  any  part  of  the  ac- 
count on  the  barred  notes,  either  in  part 
payment  of  them,  or  as  a  payment  that 
would  arrest  the  running  of  the  statute  as 
to  the  balance  of  the  notes.  As  she  could 
not  have  done  this  if  he  were  living,  neither 
can  she  do  it  after  his  death. 

There  is  some  conflict  in  the  cases  as  to 
the  right  of  a  creditor  to  apply  undirected 
payments  to  barred  notes;  but  we  think  the 
sound  and  correct  rule  is  that  where  a  debt- 
or owes  a  creditor  several  notes,  and  he 
makes  a  payment  without  directing  its  ap- 
plication to  either  of  the  notes,  the  creditor 
may  apply  it  to  whichever  one  he  pleases, 
except  that  he  may  not  apply  It  in  part  pay- 
ment of  or  as  a  credit  on  a  note  that  is 
barred  by  limitation,  and  thereby  restore 
life  to  the  note.  It  will  not  be  presumed  that 
a  debtor,  in  making  a  payment  to  a  creditor 
who  holds  several  notes  against  him,  intend- 
ed. In  making  the  payment,  that  it  should  be 
applied  to  a  nonenforceable  note,  or  to  im- 
part life  into  notes  that  were  then  dead: 
nor  will  the  creditor  be  permitted  to  so  a|v 
ply  the  payment,  unless  with  the  consent  of 
the  debtor.  The  presumption  will  be,  if  no 
direction  la  givoi  by  the  debtor,  that  he  in- 
tended the  payment  to  be  applied  as  a  credit 
on  subsisting,  enforceable  debts  against  him. 
and  so  if  the  creditor  holds  several  subsis- 
ting, enforceable  notes,  none  of  which  are 
barred  by  limitation,  he  will  be  at  liberty 
to  credit  each  of  them  by  a  part  of  the  pay- 
ment, unless  directed  otherwise  to  do  by  the 
debtor,  and  may  thus  prolong  the  life  of  all 
the  notes;  but  the  debtor  has  the  exclusive 
right.  In  making  a  payment,  to  direct  the 
particular  debt  he  desires  it  applied  to, 
and  this  direction  the  creditor  must  ob- 
serve. Anderson  v.  Nystrom,  103  Minn.  168, 
114  N.  W.  742,  13  U  R.  A.  (N.  S.)  1141,  128 
Am.  St  Rep.  320,  14  Ann.  Oas.  54;   WUden 
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▼.  McAlUstar,  »1  Mo.  App.  446 ;  Id.,  178  Mo. 
732,  77  S.  W.  730;  Blake  ▼.  Sawyer,  83  Me. 
129,  21Aa8S4,12Ii.R.A.712,  23  Am.  St 
Bep.  762;  Armour  Packing  Co.  t.  Vinegar 
Bold  Lumber  Co.,  149  Ala.  20S,  42  Soutb. 
866,  IS  Ann.  Gas.  951. 
The  Judgment,  is  affirmed. 


DEPOSIT  ft  SAVINGS  BANK  y.  WRIGHT. 

(Court  of  Appeals  of  Kentucky.     Dec.  17, 
1912.) 

PLBDOKS  (I  30*) — ENFOBOBHXnT  or  MOBTOAQK 
PlXDOKD— DHJOENCB — WAIVES. 

Where  a  bank  assigned  a  note,  secured  by 
mortgage,  to  plaintiff  as  security  for  a  loan, 
agreeing  at  the  time  to  take  up  the  note  as 
Hoon'as  it  could,  such  agreement  constituted  a 
waiver  of  diligence  on  plaintUFs  part  in  en- 
forcing a  judgment  on  tne  security;  nlaintiff 
being  entitled  to  recover  against  the  bank  on  its 
oral  promise  at  any  time  within  the  statute 
of  limitations. 

[Eld.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  75-86;   Dec.  Dig.  t  30.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  D.  W.  Wright,  trustee,  against 
the  Deposit  &  Sayings  Bank.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

John  M.  Galloway  and  Galloway  ft  Mllli- 
ken,  all  of  Bowling  Green,  for  appellant. 
W.  B.  Gaines,  of  Bowling  Great,  for  ap- 
pellee. 

CLAY,  0.  On  July  6,  1906,  P.  E>.  Stiff  be- 
ing Indebted  to  the  Deposit  ft  Savings  Bank 
of  Bowling  Green,  Ky.,  on  an  overdraft,  he 
and  bis  wife,  Clara  B.  Stiff,  executed  and 
delivered  to  the  bank  a  promissory  note  for 
that  amount,  bearing  Interest  at  the  rate  of  6 
per  cent  from  date,  and  due  and  payable  one 
day  after  date.  To  secure  the  payment  of 
this  note,  th^  executed  and  delivered  to  the 
bank  a  mortgage  on  a  house  and  lot  in  Bowl- 
ing Green  belonging  to  Clara  R  Stiff.  Dur- 
ing the  panic  In  the  fail  of  1907,  the  bank 
was  in  need  of  cash,  and  asked  D.  W.  Wright 
if  he  had  any  money  vrblch  be  would  let  the 
bank  have.  Wright,  as  trustee  for  a  client 
of  his,  had  on  hand  the  sum  of  $234.88.  He 
signified  his  willingness  to  let  the  bank  have 
this  sum  provided  the  bank  would  secure 
bim  with  good  paper.  Thereupon  the  bank 
produced  the  Stiff  note.  It  appears  that  both 
Wright  and  the  vice  president  of  the  bank, 
who  was  the  bank's  active  officer,  and  attend- 
ed to  such  matters  for  the  bank,  believed 
that  P.  E>.  Stiff  was  insolvent  The  note 
was  accepted  by  Wright  in  the  belief  and 
apon  the  assurance  of  the  vice  president 
that  the  note  was  good  by  reason  of  the 
mortgage  securing  it  Both  Wright  and  the 
tben  vice  president  of  the  bank  also  testi- 
fied that  the  vice  president  agreed  on  behalf 
of  the  bank  that  If  Wright  would  make  the 
loan,  the  bank  would  take  up  the  note  as 


soon  as  It  could.  On  September  29,  1910, 
Wright  and  the  bank  as  parties  plaintiff 
brought  suit  against  the  Stiffs,  wherein  they 
asked  for  a  personal  Judgment  against  them 
and  the  enforcement  of  the  mortgage  lien. 
Clara  Stiff  pleaded  that  she  was  an  infant 
at  the  time  the  mortgage  was  executed,  and, 
apon  this  fact  being  conclusively  shown,  the 
action  as  to  her  was  dismissed  on  April  11, 
1911.  Prior  to  that  time,  and  on  November 
12, 1910,  personal  Judgment  had  been  render- 
ed against  P.  B.  Stiff.  Execution  was  not 
issued  on  this  Judgment  until  December  11, 
1911.  On  the  same  day  that  it  was  issued  it 
was  returned  no  property  found.  On  Dec^n- 
ber  11,  1911,  D.  W.  Wright  trustee,  brought- 
this  action  to  recover  on  the  note  in  question. 
The  bank  pleaded  want  of  dlllgoice  on  the 
part  of  plaintiff,  not  only  In  bringing  the 
salt  but  In  having  execution  Issued  on  his 
personal  Judgment  against  P.  E  Stiff.  Plain- 
tiff pleaded  that  he  was  excused  from  dili- 
gence In  bringing  the  suit  because  of  the 
bank's  agreement  to  take  up  the  note  as  soon 
as  it  could,  and  because  of  the  other  facts 
above  set  but  The  chancellor  rendered  Judg- 
ment In  favor  of  the  plaintiff,  and  the  bank 
appeals. 

Whether  or  not  want  of  diligence  in  bring- 
ing suit  may  be  relied  upon  to  defeat  a  re- 
covery on  a  note  in  a  case  like  this  is  a  ques- 
tion which  we  deem  it  unnecessary  to  decide. 
There  is  practically  no  dispute  as  to  the  cir- 
cumstances under  which  the  note  in  question 
was  assigned  and  the  loan  by  the  plaintiff  to 
the  bank  was  made.  The  bank  was  in  need 
of  funds.  It  applied  to  plaintiff  for  a  loan. 
It  agreed  not  only  to  give  plaintiff  the  note 
In  question  as  security  for  the  loan,  but  at 
the  same  time  agreed  to  take  the  not^  up  as 
soon  as  it  could.  This  separate  undertaking 
on  the  part  of  the  bank  to  take  up  the  note 
as  soon  as  it  conld  was  sufficient  to  dispense 
with  and  constituted  a  waiver  of  diligence 
in  bringing  suit  and  having  execution  Issued 
on  the  Judgment  even  if  diligence  was  re- 
quired in  order  to  hold  the  bank  liable ;  and. 
suit  having  been  brought  before  the  oral 
promise  of  the  bank  was  barred  by  the  stat- 
ute of  limitations,  we  conclude  that  the  chan- 
cellor properly  adjudged  a  recovery  in  favor 
of  the  plaintiff. 

Judgment  affirmed. 


DOCKINS  et  al.  v.  DUKES. 

(Court  of  Appeals  nf  Kentucky.    Dee.  17, 
1912.) 

1.  Apfeai.  and   Ebbob    ({  597*)— Recobd— 

Requisites. 

Civ.  Code  Prac.  i  787,  prescribing  the 
manner  of  preparing  transcripts  on  appeal,  and 
court  rule  27  (149  S.  W.  viii),  requiring  the 
court  to  presume,  after  submission,  that  the 
record  brought  up  on  schedule,  as  prescribed, 
is  the  complete  record,  contemplate  the  filing 
of  a  schedule,  on  appeal,  of  so  much  of  the 
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record  as  is  material  to  the  appeal;  and  entire 
parts  of  the  record  mast  be  ordered,  and  an 
entire  deposition  of  a  witness,  or  an  entire 
pleading,  must  be  brought  up  if  any  part  of  it 
IS  brought  up. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |8  2627-2638;    Dec.  Dig.  i 
697.*] 
2.  Appbai,  and  Ebbob   (|  907*)  —  Pbesuup- 

TIONS— COBBECTNEeS  OF  DECISION  OF  TBIAI. 
COUBT. 

The  court,  on  appeal,  must  presume  that 
the  trial  court  decided  properly,  in  the  absence 
of  the  evidence  beard  by  it 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2899,  2911-2916.  2916, 
3673,  8674,  8676,  3678;   Dec.  Dig.  {  907.*] 

8.  bodndabies  (t  43*)— jcdokent— aobeed 

Obdeb— Effect. 

An  agreed  order,  in  a  snit  .involving  title 
to  land,  tliat  the  chain  of  title  to  plaintiS's 
boundary,  as  set  out  in  the  petition.  Is  deduc- 
ible  of  record,  that  the  chain  of  title  to  defend- 
ant's boundary,  as  shown  by  the  deed  filed,  is 
deducible  of  record,  and  that  the  boundaries 
filed  are  the  boundaries  as  shown  by  the  sur- 
veyor's boolte  and  deeds,  and  that  any  deeds 
or  records  that  may  be  required  for  a  correct 
determination  are  considered  filed,  and  may  be 
supplied,  merely  avoids  the  introduction  of  evi- 
dence of  dalm  of  titla  on  either  ride,  bnt  does 
not  show  which  title  is  the  older;  and,  though 
plaintiff's  title  from  the  commonwealth  is  su- 
perior, defendant  and  those  under  whom  he 
claims  may  have  acquired  title  by  adverse  pos- 
session, and  judgment  need  not  necessarily  be 
entered  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  I  208;    Dec  Dig.  {  43.*] 

Appeal  from  Clrcnlt  Court,  Mulilenberg 
Comity. 

Action  by  T.  F.  Docklns  and  anothw 
against  J.  W.  Duties.  From  a  Judgment  of 
dismissal,  plaintiffs  appeaL    Afibmed. 

Milton  Clark,  of  Oreenvllle,  and  M.  M. 
Logan  and  Ora  B.  Hazelip,  botb  of  Frank- 
fort, for  appellants.  Newton  Belcher  and 
Belcher  ft  Sparlu,  all  of  Greenville,  for  ap- 
pellee. 

HOBSON,  O.  J.  T.  F.  Docklns  and  L.  F. 
Docklns  brought  this  suit  against  J.  W. 
Dukes,  alleging  In  their  petition  that  they 
were  the  owners  and  in  actual  possession  of 
about  6  acres  of  land  inclosed  by  a  fence 
built  by  them,  and  bounded  on  one  side  by 
other  land  owned  by  them,  on  another  side 
by  the  defendant's  land,  and  on  the  third 
side  by  the  lands  of  one  Qeorge  Foley.  They 
alleged  that  Dukes  had  wrongfully  built  a 
fence  around  their  six-acre  tract  of  land,  so 
as  to  Include  it  in  a  boundary  of  land  fenced 
up  by  him;  that  they  had  removed  a  por- 
tion of  the  fence,  so  as  to  give  them  access 
to  their  land;  and  that  he  was  threatening 
to  rebuild  the  fence.  They  prayed  that  he  be 
enjoined  from  rebuilding  the  fence,  or  inter- 
fering in  any  way  with  them  in  the  posses- 
sion of  the  six  acres  of  land.  He  filed  an 
answer,  in  which  be  traversed  the  allega- 
tions of  the  petition  and  stated,  in  substance, 
that  the  land  "was  and  is  owned  by  said 
defendant"     In  their  reply  to  the  answer 


the  plaintiffs  denied  that  the  fence  removed 
by  the  plaintiffs  was  around  the  land  wUdi 
was  or  is  owned  by  the  defendant,  or  tliat 
when  defendant  built  said  fence  he  built  It 
around  the  land  owned  by  him.  After  the 
pleadings  had  been  made  up,  the  following 
agreed  order  was  entered:  "By  agreement, 
it  Is  ordered  that  the  chain  of  title  to  the 
plaintiffs'  boundary  of  land,  as  set  out  la 
the  petition,  Is  deducible  of  record  from 
the  commonwealth,  and  was  patented  to 
Henry  W.  Hughes;  that  the  chain  of  title 
to  the  defendant's  boundary,  as  shown  by  the 
deed  filed  herein,  is  deducible  of  record  frona 
the  commonwealth,  and  was  patented  to 
Thos.  Dennis.  It  is  further  agreed  that  the 
boundaries  filed  herein  are  the  boundaries 
of  the  John  Dennis  and  Jemlgan  tracts  and 
the  Schafer  tract,  as  shown  by  the  surveyor's 
books  and  the  deeds,  and  that  any  other 
deeds  or  records  tliat  may  be  required  for  a 
correct  determination  of  this  action  are  bero' 
by  considered  filed,  and  may  be  supplied  upon 
request  of  the  court"  Proof  was  taken,  and 
on  final  hearing  the  clrcnlt  court  dismissed 
the  plaintiffs'  petition.     They  appeaL 

[1]  Tliey  filed  in  the  clrcnlt  court  a  sched- 
ule, which  directed  the  clerk  to  copy,  among 
other  things,  the  first  four  pages  of  T.  F. 
Dodiins'  deposition,  and  the  first  page  of 
J.  W.  Dukes'  deposition.  No  other  part  of 
the  proof  heard  by  the  circuit  court  was  In- 
cluded in  tlie  schedule.  Bnle  27  (149  S.  W. 
vill)  of  this  court  was  adopted  some  years 
ago  and  is  as  follows:  "Hereafter  this  court 
will  conclusively  presume,  after  submission, 
that  records  brought  up  to  this  court  on 
schedule  filed  in  the  clerk's  office  of  the  in- 
ferior court,  as  prescribed  by  section  737  of 
the  Code  of  Practice,  is  the  complete  record, 
and  that  all  parties  interested  have  con- 
sented  to  try  the  appeal  on  such  record.  Be- 
fore submission  the  court  will  in  its  discre- 
tion, allow  a  transcript  of  other  parts  of 
the  record  to  be  filed  when  deemed  necesaaxy 
in  furtherance  of  Justice." 

Section  737  of  the  Code,  as  well  as  tbe 
rule,  contemplates  the  filing  of  a  schednle 
ordering  for  the  appeal  as  much  of  the  rec- 
ord as  is  material  to  the  appeaL  Entire 
parts  of  the  record  must  be  ordered,  and  not 
fragments  of  the  different  parts  of  the  rec- 
ord. Neither  tbe  rule  nor  the  statute  con- 
templates that  a  party  may  order  one  qnes- 
tion  and  answer  of  a  d^iosition,  or  one 
page  of  a  pleading.  Tbe  entire  deposition. 
or  the  entire  pleading,  must  lie  brought  np 
if  any  part  of  it  is  brought  up.  The  porpooe 
of  the  rule  is  to  avoid  the  cost  of  copylns 
unnecessary  parts  of  tbe  record.  Bnt  wbiHe 
a  pleading,  or  the  testimony  of  a  witness, 
or  any  other  paper,  is  copied  the  wbole 
paper  must  lie  copied,  and  not  a  portion  of  It. 

[2]  In  the  absence  of  tbe  evidence  hetud 
before  the  circuit  court,  we  must  presome 
that  the  circuit  court  held  properly,  as  we 
cannot  consider,  for  any  purpose,  tbe  fmg- 
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ments  of  the  two  depoeltloiw  contained  In  tbe 
transcript 

[31  But  It  la  Insisted  for  the  plalntlfTs  that, 
under  the  pleadings  and  the  agreed  order, 
judgment  should  have  been  entered  for  them. 
We  do  not  so  understand  the  agreement  It 
Is  agreed  that  the  chain  of  title  to  the  plain- 
tiffs' boundary  of  land,  as  set  out  in  the  pe- 
tition, Is  dedudble  of  record  from  the  com- 
monwealth, and  that  the  chain  of  title  to 
the  defendant's  boundary,  as  shown  by  the 
deed  filed,  Is  dedudble  of  record  from  the 
commonwealth.  This  agreement  seems  to 
have  been  made  simply  to  avoid  the  intro- 
duction of  the  evidence  making  out  the 
chain  of  title  on  either  side.  The  agreement 
does  not  Ebow  which  title  is  the  older;  and, 
even  though  tbe  plaintiffs'  title  from  the 
commonwealth  was  superior,  the  defendant 
and  those  under  whom  he  claims  may  have 
acquired  title  by  adverse  possession.  The 
defendant's  answer  was  certainly  understood 
by  the  plaintiffs  to  assert,  title  in  him  to  the 
land  in  controversy.  Even  if  his  allegations 
were  not  full  enough  on  this  subject  the 
stat^moits  in  the  reply  made  up  the  issue. 
Tbe  agreed  order  was  simply  as  to  the  chain 
of  title  on  both  sides,  and  settled  no  other 
question  in  the  case. 

Judgment  affirmed. 


MADDEN  V.  MEBHAN  et  aL  . 

(Court  of  Appeals  of  Kentucky.     Dec.  13, 
1912.) 

1.  Appeal  and  Ebbob  ({  106*)— Resebvation 
OT  OBounDs—MioBssiiT  or  Objbotion  Be- 
low. 

An  objection  to  the  filing  of  an  amended 
answer  cannot  be  raised  on  appeal,  where  there 
was  no  such  objection  below,  nor  exception 
taken  to  the  order  filing  it 

[Ed.  Note. — For  other  caaesi  see  Appeal  and 
Bnor,  Cent  Dig.  i  1490 ;   Dec.  Dig.  i  195.*] 

2.  Appeal  and  Ebbob  ({{  917,  919*)— Review 
— Pbesomftions. 

Where  it  does  not  appear  from  the  record 
on  appeal  that  the  trial  court  ruled  on  a  de- 
mnrrer  to  an  amended  answer  or  a  written  mo- 
tion to  strike  from  the  answer  certain  indicated 
parts  thereof,  or  that  an  exception  was  taken 
to  its  failare  to  pass  on  them,  it  will  lie  pre- 
sumed that  tbe  motion  and  demurrer  were 
waived  by  the  filing  of  a  reply. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3706-3709,  3713;  Dec. 
Dig.  H  917,  919.*] 

8.  Appeal  and  Ebbob  ({{  648,  671*)— Revibw 

—Condition  of  Recobd. 

Where  on  an  appeal  the  record  does  not 
contain  the  evidence,  and  the  instructions  given 
and  refused,  while  copied  in  the  record,  were 
not  made  a  part  thereof  by  a  proper  bill  of 
exceptions,  the  reviewing  court  can  only  deter- 
mine whether  the  pleadings  support  the  verdict 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2441-2461,  2867-2872; 
Dec.  Dig.  U  649,  671.*] 

4.  Abbest  (f  63*)^ — Police  Oitioxb— Neces- 
8ITT  or  WabbaNt. 

Under  Ky.  St  gf  1309-1311,  which  for- 
bidding the  carrying  of  a  pistol,  require  minis- 
terial officers  to  apprehend  all  persons  guilty 


of  such  offense,  and.  providing  for  the  fining  of 
an  officer  who  willf ally  refuses  so  to  do,  a  po- 
lice officer  who,  while  officially  investigating' a 
charge  of  keeping  a  disorderly  house,  discovered 
that  the  person  charged,  with  whom  he  was 
talking,  had  a  pistol  concealed  on  his  person, 
was  justified  in  immediately  arresting  such 
person,  though  he  had  previously  requested  him 
to  accompany  him  to  the  police  station  and  the 
person  arrested  consented. 

[Ed.  Note. — For  other  cases,  see  Arrest  Gent 
Dig.  IS  145-166;    Dec.  Dlgr$  63.*] 

5.  Appeal   and   Ebbob   ({   916*) — Pbesukp- 
tions— sufwcienct  op  pleading. 

On  appeal,  in  testing  the  sufficiency  of  an 
answer  to  support  a  verdict  for  the  defendant 
the  facts  alleged  therein  must  be  taken  as  true. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3699-3706;  Dec.  Dig.  | 
916.*]. 

6.  Abbest    (f   63*)— Cbiminal   Chaeqe&— Au- 

THOBITT  TO    ABBBST   WITHOUT  WaBBANT. 

Ky.  St  {  2886,  confers  upon  police  officers 
of  a  city  of  the  firat  class  authority  to  arrest 
all  persons  violating  any  law  or  ordinance  for 
the  suppression  of  crimes  or  offenses  "witii  or 
without  a  warrant"  Cr.  Code  Prac.  {  36,  pro- 
vides that  a  ^eace  officer  may  make  an  arrest 
either  in  obedience  to  a  warrant  or  without  a 
warrant  when  a  public  offense  ia  committed  in 
his  presence,  or  when  he  has  reasonable  ground 
for  believing  that  the  person  arrested  has  com- 
mitted a  felony.  Held,  that  a  policeman  caii- 
not  go  beyond  the  restrictions  of  the  Criminal 
Code,  which  is  merely  explanatory  of  tbe  com- 
mon law,  and  section  2886  cannot  therefore  be 
construed  to  authorize  a  policeman  of  a  city  of 
the  class  named  to  make  an  arrest  for  a  crime 
committed  out  of  his  presence  without  a  war- 
rant 

[Ed.  Note. — For  other  cases,  see  Arrest  Cent 
Dig.  iS  146-166;  Dec  Dig.  {  68.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Second  Division. 

Action  by  W.  C.  Madden  against  Pat  Mee- 
han  and  others.  From  a  judgment  for  de- 
fendants and  the  overruling  of  a  motion  for 
new   trial,  plaintiff  appeals.     Affirmed. 

T.  A  McDonald,  of  LoulsviUe,  for  appel- 
lant Joseph  S.  Lawton,  of  IjoulsviUe,  for 
appellees. 

SETTLE,  J.  This  action  was  brought  by 
the  appellant  against  the  appellee  Pat  Mee- 
han,  a  policeman  of  the  city  of  Louisville, 
and  the  sureties  on  his  official  bond,  to  re- 
cover damages  for  his  alleged  false  arrest 
at  the  bands  of  the  officer ;  it  being  averred 
in  the  petition  that  the  arrest  was  malicious- 
ly made,  without  probable  cause  and  with- 
out a  warrant  for  an  alleged  misdemeanor, 
to  wit,  keeping  a  disorderly  honse,  which 
was  not  committed  In  the  officer's  presence 
and  of  which  appellant  was  not  guilty.  On 
the  trial  the  jury  returned  a  verdict  in  favor 
of  appellees,  upon  which  judgment  in  their 
behalf  was  properly  entered.  In  due  course 
appellant  filed  motion  and  grounds  for  a  new 
trial,  but  the  motion  was  overruled,  and  he 
has  appealed. 

His  first  complaint  is  that  the  trial  conrt 
erred  to  his  prejudice  In  permitting  the  fil- 
ing of  appellee's  amended  answer.  The  orig- 
inal answer  merely  traversed  the  averments 


•For  otber  easm  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am  Dig.  Key-No.  Berlei  tt  Rep'r  Indexes 
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of  the  petition.  The  amendment  denied  that 
appellant  was  arrested  for  keeping  a  dis- 
orderly house,  and  alleged  that  the  arrest 
was  made  because  of  his  carrying  concealed 
upon  bis  person  a  deadly  weapon,  a  pistol, 
which  offense,  as  further  alleged,  was  com- 
mitted in  the  presence  of  the  ofiScer,  and  for 
that  reason  that  the  arrest  was  legally  made 
by  the  latter  without  a  warrant. 

[1]  As  the  record  falls  to  show  that  ap- 
pellant objected  to  the  filing  of  the  amend- 
ed answer  or  tliat  he  excepted  to  the  order 
filing  it,  the  objection  will  not  now  be  con- 
sidered by  us,  as  it  cannot  be  raised  for 
the  first  time  on  appeal. 

[2]  It  is  also  insisted  for  appellant  that 
the  trial  court  should  hare  sustained  his 
demurrer  to  the  answer  as  amended,  and  also 
his  written  motion  to  strike  from  the  amend- 
ed answer  certain  parts  thereof  Indicated  in 
the  motion.  As  it  does  not  appear  from  the 
record  that  the  court  ruled  either  on  the 
demurrer  or  motion,  that  it  was  asked  to  do 
80,  or  that  an  exception  was  taken  to  its 
failure  to  pass  on  them,  we  cannot  on  this 
appeal  say  that  its  failure  to  sustain  them 
was  error,  but  will  presume  that  both  were 
waived  by  the  filing  of  appellant's  reply. 
'  Appellant's  most  serious  contention  is  that 
neither  the  answer  as  amended,  nor  the  evi- 
dence introduced  in  appellee's  belialf,  pre- 
sented a  good  defense  to  the  action ;  in  view 
of  which  it  is  claimed  that  the  court,  instead 
of  instructing  the  Jury  as  was  done,  should 
tiave  submitted  the  case  to  them  under  In- 
structions advising  them  that  the  arrest  was 
illegal  and  defining  the  measure  of  damages 
recoverable. 

[3]  The  record  does  not  contain  the  evi- 
dence introduced  on  the  trial,  and,  while  the 
Instructions  that  were  given,  as  well  as  those 
offered  by  appellant  and  refused,  are  copied 
in  the  record,  they  have  not  by  bill  of  excep- 
tions filed  or  approved  by  the  court  below 
been  identified  or  made  a  part  of  the  record. 
This  being  true,  it  only  remains  for  this 
court  to  determine  whether  the  pleadings 
support  the  verdict.  Martin  v.  Richardson, 
«4  Ky.  183,  21  S.  W.  1039,  14  Ky.  Law  Rep. 
847,  19  L.  R.  A.  692,  42  Am.  St  Rep.  363; 
Bibb  r.  Miller,  11  Bush,  306. 

[4]  We  think  the  facts  alleged  In  the 
amended  answer  presented  a  good  defense  to 
the  action.  Stripped  of  certain  redundant 
expressions  and  matters  of  evidence  set  out 
In  the  first' paragraph,  it,  in  substance,  al- 
leges that  the  appellee  Meehan,  accompanied 
by  one  Williams,  went  in  his  official  capaci- 
ty, as  a  policeman,  to  Interview  appellant, 
with  respect  to  a  charge  of  his  maintaining  a 
disorderly  house  in  the  city  of  Louisville, 
made  by  Williams,  which  is  an  offense  under 
an  ordinance  of  that  city;  that,  after  find- 
ing appellant  at  or  near  bis  home,  the  of- 
ficer entered  into  a  conversation  with  him  as 
to  the  offense  charged,  which  conversation 
was  prolonged  until  the  parties  arrived  at  a 
bouse  in  the  neighborhood,  to  which  they  re- 


paired at  the  officer's  reqnest,  for  the  purpose 
of  investigating  a  complaint  made  of  aiwel- 
lant  by  the  resident  thereof;  that  while  at 
this  house  the  discovery  was  made  by  the 
officer  that  appellant  had  concealed  upon 
his  person  a  pistol,  which  caused  bis  im- 
mediate arrest  at  the  hands  of  the  officer. 

It  is  true  that  we  find  it  stated  in  the 
first  paragraph  of  the  amended  answer  that 
the  officer,  before  discovering  appellant's  pos- 
session of  the  pistol,  had  requested  him  to  go 
to  police  headquarters  with  him,  to  which 
the  latter  consented ;  but  it  does  not  appear 
from  any  fact  alleged  that  he  had  placed  him 
under  arrest  before  the  discovery  of  the 
pistol.  On  the  contrary,  it  is  distinctly  al- 
leged that  the  officer  bad  not  done  so,  and 
that  the  discovery  by  him  of  the  pistol  con- 
cealed upon  appellant's  person  was  the  sole 
cause  of  the  arrest 

[t]  As  in  testing  the  sufficiency  of  the 
amended  answer  the  facts  alleged  therein 
should  be  taken  as  true,  we  must  conclude 
that  it  presents  a  good  defense.  Carrying 
concealed  a  pistol  upon  or  at>out  one's  person 
is  an  offense  defined  and  punished  by  section 
1309,  Kentndcy  Statutes.  SecUon  1310,  Ken- 
tucky Statutes,  makes  It  the  duty  of  ministe- 
rial officers  to  apprehend  all  persons  guilty 
of  this  offense,  and  section  1311  provides 
that  any  such  officer  -who  shall  knowingly 
and  willfully  refuse  to  discharge  any  of  the 
duties  required  of  him  by  section  1310  shall, 
upon  Ihdictment  and  conviction,  be  fined  not 
less  than  $100  nor  more  than  $500.  As  ap- 
pellant was  discovered  by  Meehan  in  posses- 
sion of  the  pistol  concealed  upon  bis  per- 
son, the  latter  had  the  right  to  arrest  him 
without  a  warrant  or  other  process,  as  the 
offense  was  committed  in  his  presence;  and, 
in  the  absence  from  the  record  of  a  bill  of 
exceptions  containing  the  evidence,  we  must 
assume  that  it  conduced  to  prove  that  this 
was  the  offense  for  which  he  was  arrested, 
and  that  the  arrest  without  a  warrant  was 
authorized  because  of  its  commissipn  In  the 
presence  of  the  officer.  ■ 

[S]  The  brief  of  appellee's  counsel  claims 
for  the  appellee  Meehan  a  right  not  asserted 
by  the  amended  answer,  that  of  authority  to 
make  an  arrest  for  a  misdemeanor  without  a 
warrant  even  if  the  offense  be  not  committed 
in  his  presence;  such  power.  It  is  Insisted, 
being  conferred  upon  police  officers  of  a  dty 
of  the  first  class,  like  that  of  Louisville,  by 
section  2885,  Kentucky  Statutes,  which,  after 
generally  defining  their  duties,  clothes  them 
with  authority  "to  repress  and  restrain  all 
unlawful  or  disorderly  conduct  or  practices 
therein ;  enforce  or  prevent  the  violation  of 
all  laws  and  ordinances  In  force  in  said  city; 
and  for  these  purposes,  toith  or  u:ittu>ut  a 
wamnt,  to  arrest  ail  persons  guilty  of  violat- 
ing any  law  or  ordinance  for  the  suppression 
of  crimes  or  offenses." 

We  are  far  from  sustaining  this  contention. 
Waiving  consideration  of  the  question,  wheth- 
er such  power  as  is  claimed  for  the  police 
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officer  would  amoont  to  a  violation  of  the 
provisions  of  section  10,  Bill  of  Rights,  Con- 
stitution, or  those  of  subsection  29  of  section 
68  or  section  60  of  that  Instrument,  we  are 
clearly  of  opinion  that  It  Is  not  conferred  by 
the  section  of  the  statute,  supra.  The  au- 
thority It 'gives  to  make  an  arrest,  "vrlth  or 
without  a  warrant,"  is  no  greater  than  that 
which,  from  time  Immemorial,  has  been  exer- 
cised by  peace  officers  under  the  common  law. 
The  expression,  "with  or  without  a  warrant," 
has  no  other  meaning  than  that  a  policeman 
of  the  city  of  LoulSvUIe,  like  other  peace 
officers,  may,  without  a  warrant,  make  an 
arrest  for  a  misdemeanor  if  committed  In 
his  presence,  or  for  a  felony  if  he  has  rea- 
sonable grounds  for  believing  that  the  person 
arrested  has  committed  a  felony.  That  there 
may  be  no  doubt  as  to  the  duties  and  powers 
of  peace  officers,  in  the  matter  of  making 
arrests,  they  are  specifically  set  forth  by 
section  36,  Criminal  Code,  which  provides: 
"A  peace  officer  may  make  an  arrest — (1)  In 
obedience  to  a  warrant  of  arrest  delivered  to 
him.  (2)  Without  a  warrant  when  a  public 
offense  is  committed  in  his  presence,  or  when 
he  has  reasonable  grounds  for  believing  that 
the  person  arrested  has  committed  a  felony." 
The  powers  here  mentioned  are  cumulative 
and  meant  by  the  Code  to  be  merely  ex- 
planatory of  the  common  law;  and,  as  a 
policeman  has  no  more  power  than  any  other 
peace  officer,  he  cannot  go  beyond  the  re- 
strictions they  slmpose. 

In  Jamison  v.  Oaemett,  10  Bush,  221,  we 
had  under  consideration  a  provision  of  the 
then  charter  of  the  city  of  Louisville,  con- 
taining, with  reference  to  the  powers  of  its 
police  officers  In  making  arrests,  the  words 
"with  or  without  a  warrant"  found  In  sec- 
tion 2885,  Kentucky  Statutes ;  but  we  there- 
in held  that  they  were  not  intended  to  give 
the  police  of  that  dty  any  further  power 
than  that  conferred  upon  other  peace  officers 
by  the  general  law.  In  the  opinion  we  said : 
'^e  provision  of  the  charter  referred  to  is 
as  follows:  'Policemen  may,  with  or  with- 
out a  warrant,  arrest  persons  guilty  of  of- 
fenses against  the  laws  or  ordinances  of  the 
dty.'  We  do  not  regard  this  enactment  as 
necessarily  conflicting  with  the  general  law 
which  defines  and  limits  the  power  of  the 
arresting  ofllcer;  but,  if  we  did  so  construe 
It,  we  should  hesitate  to  decide  that  it  was 
not  an  Infringement  of  the  constitutional 
guaranty  of  security  to  the  people,  In  their 
persons,  houses,  papers,  and  possessions 
against  unreasonable  seizures  and  searches." 

In  Weaver  v.  McGovem,  122  Ky.  1,  00 
S.  W.  984,  28  Ky.  Law  Rep.  88S,  the  same 
question  was  again  before  ns,  and  we  again 
held  that  a  police  officer  only  had  the  right 
to  make  an  arrest  for  a  misdemeanor  with- 
out a  warrant  where  the  offense  was  com- 
mitted in  his  presence.  The  facts  were  that 
a  policeman  had  been  detailed  at  a  polling 
place  to  preserve  order,  and  there  was  a 


great  noise  and  confusion  In  the  room,  such 
as  to  indicate  that  a  fight  was  in  progress, 
and  some  one  cried  out  for  help.  On  the 
state  of  case  thus  presented  It  was  held 
that  the  arrest  of  one  of  the  persons  present 
by  the  police  officer  was  Justifiable,  as  there 
was  a  commission  of  a  public  offense,  by  the 
person  arrested.  In  the  presence  of  the  of- 
ficer. It  will  be  found  upon  examination 
that  the  doctrine  announced  in  Jamison  v. 
Oaemett,  and  Weaver  v.  McCiovem,  supra, 
has  been  approved  in  the  following  cases: 
Mockabee  v.  Oommonwealth,  78  Ky.  380; 
Fleetwood  v.  Commonwealth,  80  Ky.  2 ;  Palm- 
er V.  Commonwealth,  6  Ky.  Law  Bep.  510; 
Wright  V.  Commonwealth,  86  Ky.  123,  2  S.  W. 
904,  8  Ky.  Law  Rep.  718:  W1d«  t.  Common- 
wealth, 7  Ky.  Law  Rep.  216 ;  DUger  v.  Com- 
monwealth, 88  Ky.  560,  11  S.  W.  651,  U  Ky. 
Law  Rep.  67;  Curran  v.  Taylor,  92  Ky.  537, 18 
S.  W.  232,  13  Ky.  Law  Rep.  760;  Rlggs  v. 
Oommonwealth,  33  S.  W.  413,  17  Ky.  Law 
Rep.  1015;  Lynam  v.  Oommonwealth,  56 
S.  W.  686;  Hughes  v.  Oommonwealth,  41 
S.  W.  294,  19  Ky.  Law  Rep.  497;  Johnson 
V.  Collins,  89  S.  W.  253,  28  Ky.  Law  Rep. 
375;  Reed  v.  Oommonwealth,  126  Ky.  126, 100 
S.  W.  8S6,  30  Ky.  Law  Rep.  1212;  Myers  v. 
Dunn,  126  Ky.  648,  104  S.  W.  362,  31  Ky. 
Law  Rep.  026,  13  L.  R.  A.  (N.  S.)  881 ;  Com- 
monwealth V.  Robinson,  84  S.  W.  319,  27 
Ky.  Law  Rep.  14;  Helm  v.  Oommonwealth, 
81  S.  W.  270,  26  Ky.  Law  Rep.  165;  Hen- 
drlckson  v.  Commonwealth,  81  S.  W.  266,  26 
Ky.  Law  Rep.  224;  Oommonwealth  v.  Mc- 
Cann,  123  Ky.  247,  94  S.  W.  646,  29  Ky.  Law 
Rep.  707;  Stevens  v.  Conmwnwealth,  124 
Ky.  32,  98  S.  W.  284,  30  Ky.  Law  Rep.  290: 
Franks  v.  Smith,  142  Ky.  232,  134  S.  W.  484. 
The  conclusion  reached  in  Commonwealth 
V.  Marcum,  135  Ky.  1,  122  S.  W.  215,  24 
L.  R.  A.  (N.  S.)  1194,  does  not  confilct  with 
the  doctrine  announced  In  the  cases  supra. 
In  that  case  we  held  that  section  806,  Ken- 
tucky Statutes,  which  authorizes  the  conduc- 
tor of  a  railroad  train  either  to  arrest  or 
put  off  the  train  persons  who  are  disorderly 
and  boisterous  thereon.  In  his  presence,  or 
to  deliver  such  disorderly  person  to  a  peace 
officer  at  the  first  station,  to  be  placed  under 
arrest  by  the  latter  without  a  warrant,  does 
not  violate  the  Constitution,  section  10,  Bill 
of  Rights,  providing  that  the  people  shall 
be  secure  from  unreasonable  searches  and 
seizures.  It  appears  from  the  facts  of  the 
case  that  a  peace  officer  on  the  train,  at  the 
Instigation  of  the  conductor,  attempted  to 
arrest  John  Whittaker,  a  passenger,  for 
drunkenness,  boisterous  conduct,  and  fiourlsh- 
Ing  a  plstoL  Whittaker  resisted  the  arrest 
and  assaulted  the  officer,  who,  in  self-de- 
fense, shot  and  killed  him.  Although  the 
opinion  might  safely  have  Justified  the  action 
of  the  officer  upon  the  ground  of  his  per- 
sonal knowledge  of  the  offense  committed  by 
Whittaker,  It  seems  to  go  further  and  hold 
that  the  statute  is  a  wholly  reasonable  and 
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necessary  enactment,  because  required  for 
the  safety  of  passengers  on  trains,  and  that 
trains  cannot  be  held  at  stations  until  the 
conductor  goes  to  a  peace  officer  and  swears 
out  a  warrant  for  the  arrest  of  ofTenders. 
The  opinion,  however,  distinguishes  the  case 
from  that  of  Jamison  v.  Gaemett,  supra, 
and  expressly  approves  the  doctrine  therein 
announced;  the  opinion  on  that  aspect  of 
the  case  saying :  "The  question  as  to  wheth- 
er a  search  or  seizure  of  the  person  of  a 
citizen  is  reasonable  under  the  Constitution 
is  a  relative  one.  It  might  not  be  reasonable 
'  to  seize  or  search  the  person  of  a  citizen  for 
a  misdemeanor,  where  he  was  at  large  in 
the  city  or  country,  and  where  the  circum- 
stances would  generally  be  such  that  a  war- 
rant could  be  secured  In  advance  of  the 
arrest  But  it  would  not  be  reasonable  to 
require  the  officer  to  wait  for  a  warrant  if 
the  offense  was  a  felony,  because  here  the 
gravity  of  the  ofTense  and  the  importance  to 
the  public  of  the  prompt  seizure  of  the  crim- 
inal overrides  the  unreasonableness  of  the 
search  or  seizure  without  a  warrant  And 
80,  In  the  case  at  bar,  the  circumstances 
which  require  the  arrest  of  an  offender 
against  the  statute  are  such  as  to  make  it 
reasonable  that  a  peace  officer  should  be 
authorized  upon  the  request  of  the  conductor 
of  the  train  to  arrest  the  violator  without  a 
warrant  and  without  the  offense  for  which 
the  arrest  was  to  be  made  being  done  in  the 
presence  of  the  officer." 

We  approve  the  rule  laid  down  in  that 
case,  but  the  case  at  bar  rests  upon  a  wholly 
different  state  of  facts,  as  the  arrest  seems 
to  have  been  made  by  the  officer  on  the  street 
for  an  offense  committed  in  his  presence,  and 
the  pleadings,  fairly  construed,  support  the 
verdict  declaring  that  it  was  so  done,  and 
no  reason  is  presented  for  reversing  the 
Judgment 

It  is  therefore  affirmed. 


SLTJSHBR  V.  WELLER. 

(Court  of  Appeals  of  Kentucky.    Dee.  13, 
1912.i 

1.  Infants  (|  47*) — Contkaots — VALinrrr. 

An  infant  is  not  boond  by  contract  made 
for  bim  b]  anatlier  person  purporting  to  act  for 
him,  unless  Bucli  person  has  been  appointed  as 
guardian  or  next  friend,  or  la  in  some  manner 
authorized  by  law  to  act  for  him. 

TEd.  Note.— For  other  cases,  see  Infanta, 
Gent.  Dig.  ||  99,  101-108,  110;  Dec.  Dig.  | 
47.*} 

2.  ExEcrroBB  AND  AnininsTRATORS  (|  87*>— 
Infants  (8  50*) — Contracts— Necessabikb 
— Protessionai.  Services  of  Attorney. 

An  infant  is  bound  for  necessaries  furnish- 
ed bim,  including  food  and  maintenance,  medi- 
cal attendance  furnished  when  his  hpalth  or 
physical  condition  requires  it,  an  education  suit- 
able to  his  station  In  life,  and  the  professional 
■ervlcea  of  an  attorney  in  enforcing  or  protect- 
ing his  civil  or  property  rights,  or  In  defending 
him  In  a  criminal  prosecution;   but  where  an 


administrator  was  appointed  for  decedent  leav- 
ing an  infant  wife  and  son  and  a  claim  against 
a  railroad  for  wrongful  death,  which  under 
Const.  {  241,  vested  in  the  administrator,  it  was 
not  necessary  that  the  infants  be  advised  as 
to  a  settlement 
[Ed.  Note, — ^For  other  cases,  see  Executors 


and  Administrators,  Cent  Dig.  »  384-392; 
Dec  Dig.  S  87;*  Infants,  Cent  Dig.  |f  114,  116, 
117-12f;    Dec  Dig.  J  SO.*] 

8.  Death  (J  81*) — Employment  ot  Attosnet 
—Persons  AuTHORrzED  to  Employ. 

Under  Const  {  241,  vesting  an  action  for 
wrongful  death  in  the  decedent*  personal  rep- 
resentative, the  distributees  have  no  authority 
to  contract  with  an  attorney  in  relation  thereto. 
[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  SS  36-46;    Dec  Dig.  {  81.»] 

4.  Executobs  and  Aduinistratobs  (I  486*)— 
Compensation- Aitobney  AoriNa  as  Ao- 

laNISTBATOB. 

An  attorney,  after  qualifying  as  adminis- 
trator, cannot  charge  for  services  which  he  ren- 
ders as  attorney  for  himself. 

[Ed.  Note. — For  other  cases,  see  Exeentora 
and  Administrators,  Cent  Dig.  |  2068;  Dec. 
Dig.  {  485.*] 

6.  Executors  and  Adminibtbatobs  ({  406*) 
— Compensation  —  Contbacts  —  Effect  or 
Invalidity. 

Where  an  attorney,  upon  request  of  an  in- 
fant widow,  qualified  as  administrator  for  her 
accommodation,  and  without  the  service  of  any 
other  attorney  and  in  a  fair  and  proper  way 
obtained  $3,000  in  settlement  of  her  claim  for 
the  wrongful  death  of  decedent  be  was,  in  view 
of  the  statute  limiting  an  administrator's  com- 
mission to  6  per  cent,  entitled  to  5  per  cent, 
or  $150,  for  services  as  administrator. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  U  2107,  2109- 
2113,  2115,  2116;   Dec.  Dig.  f  486.*] 

Appeal  from  Circuit  Coart,  Bell  Ooonty. 

Action  by  Sally  Slusher  against  N.  J.  Wei- 
ler.  Judgment  for  defendant  and  plaintiff 
appeals.  Reversed  and  remanded  for  Judg- 
ment 

E.  N.  Ingram  and  N.  R.  Patterson.  boOi 
of  Plneville,  for  appellant .  N.  J.  Weller,  ot 
Pineville,  for  appellee 

HiOBSON,  a  J.  In  August,  1907,  Robot 
Pearce,  a  brakeman  on  the  Louisville  &  Nash- 
villo  Railroad,  was  killed  in  a  tunnel.  Ha 
left  surviving  him  his  widow,  Sally  Pearce, 
who  was  then  20  years  old,  and  an  infant 
child.  Some  propositions  were  made  by  the 
railroad  company  to  settle  the  claim  for  his 
death,  and  $2,000  was  offered.  In  this  con- 
dition of  things,  the  widow,  Sally  Pearce, 
went  with  her  uncle,  Robert  Goodln,  to  the 
office  of  N.  J.  Weller,  an  attorney  at  Pine- 
ville, to  consult  him.  They  proposed  to  Iiave 
Robert  Goodin  qualify  as  administrator,  and 
also  consulted  the  attorney  as  to  what 
amount  they  should  take  from  the  railroad 
company.  He  advised  them  that  they  ought 
not  to  settle  under  any  circumstances  for 
less  than  $3,000,  and  said  he  thought  tliat 
much  more  might  be  recovered.  When  they 
saw  the  county  judge,  he  refused  to  allow 
Goodin  to  qualify  as  administrator,  but  final- 
ly said  that  he  would  allow  Weller  to  quall- 
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ty.  In  tbis  condltton  of  things,  it  beine  Im- 
portant that  some  one  should  qualify  at  once, 
Weller  finally  agreed  to  qualify  as  adminis- 
trator, telling  Goodln  and  Mrs.  Pearce  that 
be  would  charge  only  $10  or  $15  for  making 
the  bond.  After  he  had  qualified,  he  gave 
them  a  letter  to  show  the  railroad  company 
authorizing  them  to  make  a  settlement  with 
the  railroad  company,  the  money  to  be  paid 
him.  They  then  made  a  settlement  with  the 
railroad  company  for  $3,000.  The  money  was 
paid  to  Wdler  as  administrator.  When  he 
came  to  settle  his  account,  he  charged  and 
was  allowed  by  the  county  court  a  fee  of  $300 
for  his  advice  and  services  as  attorney  In  the 
mAtter  before  he  qualified  as  administrator. 
Sally  Pearce,  who  la  now  Sally  Slusher, 
brought  this  suit  to  surcharge  the  settlement, 
and  on  final  hearing  the  circuit  court  dis- 
missed her  petition.    She  appeals. 

[1, 2]  It  is  true  that  both  she  and  her  child 
were  Infants,  and  that  Robert  Goodln  was 
without  authority  to  bind  either  of  the  in- 
fants, the  rule  being  that  an  Infant  Is  not 
bound  by  a  contract  made  for  him  by  an- 
other person  purporting  to  act  for  him,  un- 
less such  person  has  been  appointed  his 
guardian  or  next  friend,  or  is  authorized  in 
some  manner  by  law  to  act  for  him.  22  Cya 
584.  An  infant  is  bound  for  necessaries  fur- 
nished him.  The  rule  aa  to  what  are  neces- 
saries for  an  infant  is  thus  stated  to.  22  Cyc. 
683:  "Necessaries  for  an  infant  Include  sup- 
port and  maintenance^  food,  lodging,  and 
clothing,  medicines,  and  medical  attendance 
furnished  him  when  his  health  or  physical 
condition  require  them,  and  an  education 
suitable  to  his  station  in  life.  The  profes- 
sional services  of  an  attorney  may  be  a  nec- 
essary for  which  an  infant  is  bound,  whether 
such  attorney  be  employed  to  enforce  or  pro- 
tect the  civil  or  property  rights  of  the  in- 
fant, or  to  defend  him  in  a  criminal  action 
or  prosecution."  Many  authorities  are  cited 
In  the  notet/  sustaining  the  text  It  was  nec- 
essary for  the  infants  that  an  administrator 
be  appointed  for  the  decedent,  but  it  was  not 
necessary  for  them  that  they  should  be  ad- 
vised bow  to  obtain  a  settlement  with  the 
railroad  company,  or  what  settlement  they 
should  make.  The  cause  of  action  was  in  the 
administrator  under  the  Constitution.  In 
Hill  ▼.  Johnson,  15  Ky.  Law  Rep.  368,  the 
bnSband  and  wife  employed  attorneys  to  sue 
the  railroad  company  for  the  death  of  the 
wife's  son,  and  agreed  to  pay  them  a  fee 
equal  to  one-half  of  the  recovery;  the  wife 
being  the  sole  distributee.  Afterward  they 
had  an  administrator  appointed  who  settled 
-with  the  railroad  company  for  $2,000.    The 


attorneys  then  brought  suit  for  their  fee.  It 
was  held  that  neither  the  wife  nor  the  hus- 
band nor  the  two  together  had  any  cause  of 
action,  as  the  right  of  action  was  in  the  per- 
sonal representative  by  virtue  of  section  241 
of  the  Constitution,  and  that  there  could  be 
no  recovery  by  the  attorneys.  We  think  the 
principle  announced  is  sound. 

[3]  The  right  of  action  being  vested  by 
the  Constitution  in  the  personal  representa- 
tive, contracts  should  not  be  sustained  made 
by  the  distributees;  for  to  do  this  would 
beget  confusion,  and  the  ];>er8onal  represent- 
ative would  be  unable  to  control  matters  as 
the  Constitution  contemplated  he  should. 

[4]  After  Weller  qualified,  being  the  ad- 
ministrator, he  could'  not  charge  for  services 
which  he  rendered  as  attorney  for  himself. 
This  we  have  held  in  a  number  of  cases. 

[S]  But  in  view  of  all  the  evidence,  we  do 
not  think  he  should  be  left  without  any  com- 
pensation as  administrator.  The  agreement 
that  he  would  only  charge  $10  or  $15  for 
making  the  bond  evidently  contemplated  $10 
or  $15  more  than  he  was  otherwise  to  re- 
ceive; that  la,  the  agreement  was  that  he 
was  not  to  charge  commissions  as  adminis- 
trator in  addition  to  a  lawyer's  fee.  But, 
when  he  is  allowed  no  fee  as  attorney,  he 
should  be  allowed  a  reasonable  commission 
as  administrator.  They  could  not  have  ex- 
pected that  he  should  serve  them  for  nothing 
under  the  circumstances.  He  appears  from 
the  evidence  to  have  treated  them  perfectly 
fairly  and  to  have  acted  with  entire  proprie- 
ty. He  qualified  as  administrator  for  their 
accommodation  and  at  their  request  It  is 
clear  from  all  the  evidence  that  they  went 
to  him  and  employed  him  in  the  usual  man- 
ner as  their  attorney.  He  had  had  no  com- 
munication with  them  before  they  came  to 
his  ofilce,  and  had  never  seen  Mrs.  Pearce 
before.  The  proof  In  the  record  by  a  num- 
ber of  witnesses  Is  to  the  effect  that  $300  is 
a  reasonable  charge  for  his  services.  The 
circuit  court  who  knew  the  witnesses  and 
the  parties  as  well  as  the  scale  of  fees  ob- 
taining in  the  locality  held  the  charge  rea- 
sonable. He  made  no  charge  for  services  as 
administrator.  The  only  allowance  made  to 
him  was  $300  for  his  services  as  attorney  be- 
fore he  qualified  as  administrator.  The 
statute  limits  an  administrator's  commission 
to  5  per  cent.,  and  under  all  the  evidence  we 
conclude  that  he  should  be  allowed  5  per  cent 
on  $3,000,  or  $150  for  his  services  as  ad- 
ministrator. To  the  extent  of  $160  the  settle- 
ment should  be  corrected. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  indicated. 
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BALDWIN'S  BX'B  ▼.  BABBER'S  BX'BS. 

(Court  of  Appeals  of  Kentucky.    Dec.  11, 
1912.) 

1.  Wills  (J  114*)-^Be<iuisite8— Bxecotior— 
Attestation. 

A  vrritioe  of  a  decedent  which  is  not  holo- 
graphic in  character,  and  is  not  attested  by 
witnesses,  could  not  be  probated  as  a  part  of 
her  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  277-279;   Dec  Dig.  {  114.*] 

2.  Gifts  (J  21*)— Inter  Vivos— Necbssitt  or 
Deuvebt— Delivebt  to  Donob'b  Agent. 

The  delivery  of  a  writing  remitting  future 
interest  on  a  portion  of  a  note  to  the  agent 
of  the  person  delivering,  who  had  also  been 
named  as  executor  in  her  will,  and  who  had 
never  represented  the  obligor  on  the  note, 
would  not  pajss  the  writing  from  the  control  of 
its  maker  so  as  to  render  the  act  valid  as  a 
gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  S  36;   Dec.  Dig.  f  21.*] 

3.  Wills   (|  406*) —  Contests  — Attobnkt's 
Fees— Patkent  fbom  Estate. 

Under  Ky.  St  {  489,  which  provides  that, 
in  actionis  for  the  settlement  of  eetates,  the 
court  shall  allow  the  legatees  prosecuting  the 
cause  reasonable  compensation  for  their  trou- 
ble, and  necessary  expenses,  the  portion  of  the 
common  fund  due  a  legatee  whose  share  as  a 
distributee  was  increased  by  a  judgment  ob- 
tained in  an  action  to  have  certain  codicik  set 
aside  as  fraudulent  is  chargeable  with  a  pro 
rata  portion  of  the  burden  of  counsel  fees  and 
expenses,  where  the  legatee  did  not  employ 
bis  own  counsel  to  look  after  his  presumed  in- 
terests. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  879-884;    Dec.  Dig.  j  405.*] 

4.  Wills    (8  402*) 
Final    Ji 
Fees, 


.   ___  ,       Affeai,  —  Bendebinq 
udqment  —  Fixing    Attobnbt's 


A  court  on  appeal  from  a  will  contest  will 
not  fix  counsel  fees;  that  being  a  matter  for 
the  lower  court  upon  evidence  taken. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfe.  I  875;   Dec  Dig.  |  402.*] 

On  petition  for  rebearing.  Beversed  ana 
remanded. 

For  original  opinion,  see  148  Ky.  370,  146 
S.  W.  1124. 

W.  H.  Fulton,  Kelley  &  Cherry,  and  G.  S. 
&  J.  A.  Fulton,  all  of  Bardstown,  for  appel- 
lants. Morgan  lewell  and  Nat  W.  Balstead, 
both  of  Bardstown,  W.  C.  McChord,  of 
Springfield,  Edelen  &  Davis,  of  Frankfort, 
McCandless  &  Larimore,  of  Munfordville, 
and  C.  T.  Atkinson,  of  Bardstown,  for  ap- 
pellee. 

MILLEB,  J.  Tbe  history  of  this  Utigatlon 
may  be  found  in  tbe  original  api)eal  of  Bar- 
ber's Ex'r  v.  Baldwin,  138  Ky.  710,  128  S.  W. 
1092,  and  in  the  opinion  upon  this  appeal 
of  the  settlement  suit  of  Baldwin's  Ex'r  t. 
Barber's  Ex'rs,  148  Ky.  370,  146  S.  W.  1124. 
In  tbe  petition  for  a  rebearing,  our  atten- 
tion is  called  to  the  fact  tbat  in  tbe  opinion 
upon  this  appeal  (148  Ky.  370,  146  S.  W. 
1124)  we  failed  to  pass  upon  tbe  ruling  of 
the  circuit  court  which  failed  to  cbarge  In- 
terest on  tbe  note  of  Lena'  Barber.     Tbat 


question  was  raised  by  the  fifth  exception 
to  tbe  commissioner's  report,  but,  on  ac- 
count of  tbe  many  other  questions  discussed, 
it  was  Inadvertently  overlooked.  We  will 
now  dispose  of  It 

By  codicil  C  No.  3,  Lena  Barber  was  sub- 
stituted as  legatee  in  place  of  ber  husband, 
Pblletus  S.  Barber.  She  owed  CecUia  Bar- 
ber $7,115.11,  evidenced  by  a  note.  CeclUa 
Barber  died  on  May  15,  1908.  About  four 
years  previous  to  ber  death,  however,  Cecilia 
Barber  wrote  the  following  letter  to  W.  C. 
McCbord,  who  was  her  agent,  and  had  been 
named  as  executor  In  ber  will,  to  wit: 
"Springfield,  Ky.,  August  15th,  1904.  Mr.  W. 
C.  McChord,  Springfield,  Ky.— Dear  Sir:  In 
view  of  the  fact  that  my  grandchildren  are 
not  paying  Interest  on  the  advancements 
heretofore  made  by  me,  and  as  tbe  advance- 
ments amount  to  about  half  as  much  as  the 
advancement  to  P.  S.  Barber  and  the  note 
which  I  hold  against  his  wife,  Lena  Barber. 
You  will  therefore  only  collect  from  Lena 
Bart)er  from  this  date  Interest  on  Four  Thou- 
sand Dollars  of  ber  note,  the  residue  of  said 
interest  from  this  date  I  now  remit  to  ber. 
Cecilia  Barber."  Tbe  executors  paid  Lena 
Barber  her  legacy  of  $5,000  on  February  14, 
1911,  with  Interest  to  tbat  date.  In  their 
settlement  the  executors  charged  ber  Inter^ 
est  on  $4,000  from  August  15,  1904,  to  Feb- 
ruary 20,  1911,  tbe  date  of  the  rei)ort,  but 
did  not  charge  or  collect  any  Interest  on 
the  balance  of  her  note,  amounting  to  $3,- 
115.11,  after  August  15,  1904.  They  Justi- 
fied their  failure  to  collect  interest  on  the 
$3,115.11  under  the  letter  above  set  forth. 
Amelia  Baldwin's  executor  contends  (1)  that 
the  letter  of  August  15,  1904,  was  ineffective 
to  absolve  Lena  Barber  from  the  payment 
of  Interest  on  said  $3,115.11,  for  any  period 
of  time;  and  (2)  that  in  any  event,  tbe  re- 
mission of  Interest  thereon  could  not  ex- 
tend further  than  to  tbe  death  of  tbe  payee, 
Cecilia  Barber,  on  May  15,  1908.  By  tbe 
Judgment  of  the  lower  court  of  December  8, 
1909,  which  was  afterwards  affirmed  by  this 
court,  the  executors  of  Cecilia  Barber  were 
directed  to  ipay  the  various  legacies,  with 
interest  thereon  from  May  15,  1909,  which 
was  one  year  after  tbe  testatrix's  death,  as 
is  provided  by  tbe  statute ;  and  In  tbat  Judg- 
ment the  $5,000  legacy  to  Lena  Barber  was 
set  out  When  the  executors  paid  this  leg- 
acy on  February  14,  1911,  it  amounted,  with 
interest,  to  $5,525.  And  the  court  having  re- 
fused to  charge  her  with  Interest  on  the  $3,- 
115.11,  either  before  or  after  tbe  death  of 
the  testatrix,  It  was  Insisted  by  appellants 
that  the  $3,115.11  ahould  be  applied  in 
diminution  of  tbe  legacy,  as  of  the  time  the 
legacy,  under  the  law,  would  begin  to  bear 
interest,  to  wit.  May  15",  1909.  If  this  bad 
been  done,  only  the  excess  of  the  l^aey  over 
tbe  $3,115.11  or  $1,884.89  would  have  con- 
tinued to  bear  Interest  from  May  15,  1909, 
until  its  payment  on  February  14,  1911.    But 
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the  court  not  only  refused  to  do  this,  and 
allowed  Lena  Barber  Interest  upon  her  en- 
tire legacy  from  May  16,  1809,  to  February 
14,  1911,  the  date  of  Its  payment,  but  also 
refused  to  charge  her  with  interest  on  the 
$3416.11  during  that  period.  The  difference 
between  the  interest  on  the  $5,000  for  21 
months,  and  interest  on  the  |1,884.88,  for  the 
same  period,  is  $306.00. 

[1]  Appellant's  exception,  however,  goes 
farther  than  a  mere  setting  off  of  the  $3,115.- 
11  against  the  legacy,  and  insists  that  the 
paper  of  August  15,  1004,  was  not  effective 
to  remit  or  abate  the  interest  on  any  portion 
of  said  note  for  any  time.  This  contention 
Is  based  upon  the  Idea  that,  in  order  tor  this 
paper  to  have  any  effect,  it  must  be  good 
either  as  a  will,  or  as  a  g^tt  inter  vivos,  and 
that  it  is  not  effective  in  either  respect  The 
paper  not  being  holographic,  and  not  having 
been  attested  by  witnesses,  it  could  not  have 
been  probated  as  a  part  of  Cecilia  Barber's 
will,  and  no  attempt  was  made  to  do  so.  It 
is  not  contended  that  it  operated  as  a  will. 

[2]  Did  it  operate  as  a  gift  inter  vivos ;  or, 
•to  put  it  in  another  form,  did  It  operate  as 
a  remission  of  interest  from  that  date,  which 
would  be,  In  fact,  a  gift?  The  test  as  to  the 
sufficiency  of  the  writing  to  effect  a  gift  is 
the  determination  of  its  irrevocability  at  the 
time  the  donor  placed  the  paper  with  her 
agent  and  nominated  executor,  McChord.  If, 
at  that  time,  the  gift  was  an  irrevocable  one, 
and  completely  separated  Mrs.  Barber  from 
the  ownership  and  control  of  the  future  in- 
terest on  this  sum,  and  was  not  merely  am- 
bulatory and  subject  to  recall,  then  the  gift 
of  this  Interest  to  Lena  Barber  was  complete; 
otherwise  not,  and  the  paper  relied  on  by  the 
executors  was  wholly  ineffective  for  any  pur- 
pose. It  is  conceded  that  McGhord  was  act- 
ing for  Gecllla  Barber  throughout  the  trans- 
action. He  In  no  sense  represented  Lena 
Barber,  the  debtor.  It  is  clear,  therefore, 
that  Cecilia  Barber  could  have  withdrawn 
the  paper,  or  its  operation,  at  any  time,  with 
or  without  the  consent  of  Lena  Barber.  If 
Cecilia  Barber,  in  her  lifetime  had  brought 
suit  upon  the  note,  claiming  interest  accord- 
ing to  Its  terms,  and  disregarding  the  paper 
of  August  15,  1904,  could  Lena  Barber,  al- 
though she  might  have  learned  of  the  execu- 
tion of  the  paper,  and  its  delivery  to  Mc- 
Chord, have  relied  upon  It  to  escape  the  pay- 
ment of  interest  on  this  $3,116.11?  We  think 
it  is  clear  that  she  could  not  have  made  such 
a  defense;  and,  if  she  could  not  have  made 
a  defense  against  Cecilia  Barber  in  her  life- 
time, we  do  not  see  how  she  could  make  that 
defense  against  Cecilia  Barber's  executors, 
since  the  effectiveness  of  the  paper  as  a  gift 
did  not  depend  upon  whether  Cecilia  Barber 
actually  revoked  it,  but  whether  it  was  rev- 
ocable.  , 

In  the  leading  case  of  Basket  v.  Hassell,  107 
U.  R  602,  2  Sup.  Ct  416,  27  L.  Ed.  500,  the 
court,  after  reviewing  at  length  the  authori- 


ties bearing  upon  this  Question,  said:  "The 
point  which  is  made  clear  by  this  review  of 
the  decisions  on  the  subject,  as  to  the  nature 
and  effect  of  a  delivery  of  a  chose  In  action, 
is,  as  we  think,  that  the  instrument  or  docu- 
ment must  be  the  evidence  of  a  subsisting 
obligation  and  be  delivered  to  the  donee,  so 
as  to  vest  him  with  an  equitable  title  to  the 
fund  it  represents,  and  to  divest  the  donor  of 
all  present  control  and  dominion  over  it,  ab- 
solutely and  Irrevocably,  in  case  of  a  g^t  in- 
ter vivos,  but  upon  the  recognized  condition^ 
subsequent,  in  case  of  a  gift  mortis  causa, 
and  that  a  delivery  which  does  not  confer  up- 
on the  donee  the  present  right  to  reduce  the 
fund  into  possession  by  enforcing  the  obli- 
gation according  to  its  terms  will  not  suf- 
fice." In  20  Cyc.  1208,  the  rule  as  to  gifts, 
in  so  far  as  it  applies  to  the  forgiveness  of 
the  donee's  debt,  is  thus  stated:  "A  debt  due 
from  the  donor  to  the  donee  may  be  forgiven 
as  a  gift,  and,  when  the  transaction  is  com- 
plete, the  debt  is  extinguished,  and  cannot 
be  enforced  afterward.  A  promise  by  an  ob- 
ligee or  payee  Va  forgive  a  debt,  the  promisor 
being  under  no  legal  obligation  to  do  so,  is 
but  an  executory  gift,  and  so  long  as  the 
transaction  remains  executory,  and  the  prom- 
isor retains  the  evidences  of  Indebtedness, 
the  gift  is  not  a  perfected  one,  and  no  equity 
passes  to  the  promisee  thereby.  The  usual 
method  of  making  a  gift  of  a  debt  is  for  the 
donor  to  cancel  and  deliver  to  his  obligor  the 
evidences  of  bis  indebtedness,  thereby  Indi- 
cating a  forgiveness  thereof,  or  a  destruction 
thereof  by  the  obligee  with  intent  to  release. 
However,  a  gift  of  a  debt  due  by  parol  can 
be  made  only  by  the  creditor's  execution  of 
a  release  in  writing,  or  the  performance  of 
some  act  by  which  the  debt  is  placed  beyond 
his  legal  control."  See,  also,  Knott  v.  Hogan, 
4  Mete.  99,  Brown  v.  Brown,  4  B.  Mon.  635, 
and  Rodemer  v.  Rettig,  114  Ky.  634,  71  S. 
W.  869,  24  Ky.  Law  Rep.  1474.  The  interest 
on  the  whole  note  from  August  15,  1904,  to 
February  20,  1911,  is  $2,782;  while  the  Inter- 
est on  the  $4,000  for  the  same  period  is  $1,- 
564,  showing  a  difference  of  $1,218  which 
Lena  Barber  yet  owes,  if  the  rule  above  an- 
nounced is  to  be  applied.  We  do  not  see  how 
the  application  of  the  rule  under  the  facts 
of  this  case  can  be  avoided.  The  paper  ap- 
plied only  to  future  interest,  and  was  rev- 
ocable at  any  time.  It  never  passed  beyond 
the  donor's  control.  It  was  never  delivered 
to  Lena  Barber,  or  to  any  one  for  her.  In 
our  opinion  the  paper  was  not  effective  for 
any  purpose,  and  the  executors  should  have 
ignored  it  by  collecting  Interest  upon  the 
note  according  to  its  terms. 

[3]  2.  In  the  opinion  we  approved  the  rul- 
ing of  the  chancellor  that  John  R.  Barber 
was  not  individually  liable  by  way  of  con- 
tribution or  otherwise  for  any  portion  of  ap- 
pellants' counsel  fees  or  costs.  148  Ky.  378. 
146  S.  W.  1124.  It  is  urgently  Insisted  by 
the  appellants  In  their  ijetltlon  for  a  rehear- 
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lug  that  that  ruling  in  inconsistent  with  the 
opinion  of  this  court  In  Louisville  Presbyte- 
rian Seminary  v.  Botto,  117  Ky.  962,  80  S.  W. 
1T7,  26  Ky.  Law  Rep.  2137,  and  that,  if  the 
court  intends  to  adhere  to  the  ruling  made 
in  this  case,  it  should  overrule  the  Botto 
Oase.  Under  the  rule  of  the  Botto  Case,  it  Is 
Insisted  tliat  appellants'  attorneys'  fee  in  the 
successful  win  contest,  in  the  construction 
suit,  and  for  the  trial  of  the  exceptions  to  the 
commissioner's  report,  should  be  assessed  pro 
rata  against  John  Barber,  and  paid  out  of 
the  common  or  residuary  fund  of  the  estate. 
John  Barber  was  a  legatee  under  the  original 
will  to  the  extent  of  $9,000.  He  was  not  rep- 
resented by  counsel  in  any  of  the  litigation 
Instituted  by  the  appellants,  but  stood  in- 
different as  to  the  result  The  effect,  how- 
ever, of  that  litigation  was  to  increase  his 
share  of  the  estate  to  an  amount  claimed  by 
appellants,  approximating  $25,000.  Appellees 
insist  that  his  gain  was  not  that  much,  but 
the  precise  amount  of  his  gain  is  not  now 
material.  It  is  further  true  that  the  intei-est 
of  his  cfaOdren  under  the  original  will  was 
lessened  by  the  result  of  the  will  contest,  and 
the  father's  gain  was,  to  some  extent,  their 
los& 

The  pioneer  case  upon  this  subject  in  this 
state  Is  Thirlwell's  Adm'r  v.  Campbell,  Guard- 
Ian,  11  Bush,  163.  That  was  an  action  to  sell 
land  owned  jointly,  and  Involved  the  trial  of 
exceptions  to  the  report  of  settlement  of  a 
personal  representative,  being  in  the  last- 
named  respect  similar  to  the  case  at  bar.  All 
the  parties  to  the  action  desired  a  sale  of  the 
land,  and  three  of  the  defendants  employed 
counsel  of  their  own,  who  represented  them 
throughout  the  litigation,  while  four  of  the 
parties  were  not  represented  by  counsel.  As 
to  the  exceptions  to  the  r^ort  of  settlement, 
all  of  these  parties  were  either  indifferent  or 
opposed  to  ttie  exceptions.  The  court  rested 
its  decision  requiring  contribution  from  those 
not  represented  by  counsel,  upon  the  act  of 
March  1,  1860  (Laws  1869-60.  c  1049),  as 
amended  in  1867  (Laws  1867-68,  e.  679), 
which  related  to  contribution  between  lega- 
tees, devisees,  and  distributees,  where  one 
bad  prosecuted  an  action  for  the  benefit  of 
others.  The  act  of  1860  above  referred  to  is 
substantially  reproduced  as  section  489  of  the 
Kentucky  Statutes,  which  reads  as  follows: 
"In  actions  for  the  settlement  of  estates,  or 
for  the  recovery  of  money  or  property  held 
in  Joint  tenancy,  coparcenary,  or  as  tenants 
In  common,  If  it  shall  be  made  to  appear  that 
one  or  more  of  the  legatees,  devisees,  dis- 
tributees or  parties  in  interest  have  prosecut- 
ed for  the  benefit  of  others  Interested  with 
themselves,  and  have  been  at  trouble  and  ex- 
pense in  conducting  the  same,  it  shall  be  the 
duty  of  the  court  to  allow  such  person  or 
persons  reasonable  compensation  for  such 
trouble,  and  for  necessary  exi>ense8,  in  addi- 
tion to  the  fees  and  costs;  said  allowance  to 
be  paid  out  of  the  funds  recovered  before 


distribution,  the  persons  Interested  having 
notice  of  the  application  for  such  allowance." 
In  the  course  of  its  opinion  In  the  Thirlwell 
Case  the  court  said:  "Appdlee  Insists  that 
under  these  acts  he  has  a  right  to  have  his 
counsel  paid  out  of  the  general  fund;  yet  his 
counsel  in  their  argument  concede  that  sev- 
eral of  the  distributees  thus  sought  to  be 
charged  with  fees  were  indifferent  to  the  re- 
sult, if  Indeed  they  were  not  opposed,  as  some 
of  them  certainly  were,  to  the  ^orts  made 
by  plaintiff  to  surcharge  the  settlement  which 
involved  the  principal  amount  of  labor  done 
by  his  counsel  in  the  case.  We  construe  these 
acts  as  applying  only  to  sudi  parties  as  are 
not  represented  in  the  case  by  attomejrs  se- 
lected and  employed  by  themselves.  •  •  • 
So  far  as  those  parties  are  concerned  who 
were  not  represented  by  attorneys  selected 
by  themselves,  we  think  the  services  rendered 
by  the  counsel  for  the  appellee  In  procuring 
a  sale  of  the  real  estate  and  In  surcharging 
the  settlement  fall  within  the  provisions  of 
the  statutes,  supra,  and  for  such  services 
they  should  be  paid  out  of  the  common  fund." 
In  construing  section  4S9,  In  Taylor  y.  Minor, 
90  Ky.  648,  14  S.  W.  646,  we  said:  "Wberev 
however,  one  person  has  prosecuted  an  action 
at  extra  expense  and  trouble,  and  the  recov- 
ery Inures  equally  to  the  benefit  of  others, 
the  chancellor  may.  In  the  exercise  of  his 
power  to  compel  parties  to  do  equity,  require 
them,  as  a  condition  to  sharing  in  it,  to  con- 
tribute their  proper  proportion  of  the  ex- 
penses, and  may  order  It  paid  out  of  the  com- 
mon fund."  In  other  words,  it  was  held  that 
the  recovery  should  bear  Its  own  expenses, 
and  the  attorney's  fees  of  all  persons  who 
participated  In  the  recovery,  except  those  who 
specially  employed  counsel  to  represent  them, 
should  be  paid  out  of  the  fund  recovered. 

It  is  insisted,  however,  that  since  John  B. 
Barber,  through  bis  children,  will  lose  more 
than  he  will  himself  gain  in  the  will  contest, 
he  is  not  within  the  meaning  of  the  statute, 
and  should  not  be  required  to  contribute. 
We  can  see  no  difference,  however.  In  prin- 
ciple between  the  Botto  Case  and  the  case  at 
bar.     In  the  Botto  Cose,  W.  M.  Botto,  and 
his  mother,  Cloteal  Botto,  were  the  principal 
beneficiaries  of  certain  codicils,  which  w^re 
finally    invalidated,    and    were    represented 
throughout  the  entire  litigation  by  cowaaei 
of  their  selection;  and  they  were  beneficia- 
ries, in  a  smaller  way,  under  the  will  as  It 
was  finally  established.     It  was  contended 
there,  as  here,  that  the  statute  did  not  apply 
to  them,  and  that  they  should  not  be  required 
to  contribute  to   the  fees  of  counsel    who, 
against  their  wish,  had  succeeded  in  setting 
aside  the  fraudulent  codicils,  and  thereby  in- 
creasing the  general  estate.    As  above  stat- 
ed, the  Bottos  were  represented  by  counsel 
in  their  effort  to  sustain  those  codicils.      In 
this  respect  their  case  was  stronger    than 
Barber's  Case.    Nevertheless,  they  were  re- 
quired to  contribute  to  the  payment  of  conn- 
sel  tees  for  the  contestants.   After  revlewlns 
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at  some  lengtli  the  decisions  of  thlB  ooort 
bearing  upon  section  488,  and  the  question 
generally,  the  court  there  said :  "These  cases 
are  not  in  conflict  with  Tbirlwell's  Adm'r, 
etc.,  ▼.  Oampbell's  Guardian,  eta,  74  Ey.  [11 
Bash]  163,  as  in  that  case  all  the  parties  to 
the  litigation  were  represented  by  counsel 
who  participated  therein.  The  court  in  that 
case  simply  held  that  one  Jointly  interested 
in  a  recovery  could  not  be  compelled  to  pay 
counsel  onployed  by  others,  when  he  had 
hiin«aif  employed  counsel  to  represent  what 
appeared  to  be  his  Interest  It  seems  to  us 
that  there  can  be  no  doubt  in  this  case  that 
all  the  colegatees  In  the  original  will  of  Mrs. 
Florence  Irvine  Botto  equally  shared  In  the 
benefits  which  accrued  from  the  litigation 
instituted  by  the  appellants  for  their  com- 
mon benefit  It  is  true  that  the  contest  of 
the  codicils  was  inimical  to  the  pecuniary  in- 
terest of  the  two  Bottos,  W.  M.  and  Colteal 
B.,  who  were  the  principal  beneficiaries  in 
the  fraudulent  codicils,  and  who  were  rep- 
resented in  the  entire  litigation  by  counsel 
of  their  own  selection.  But  we  cannot  shut 
onr  eyes  to  the  fact  that  these  defendants 
occupied  a  dnal  attitude.  They  were  large 
legatees  under  the  original  will,  as  well  as 
the  chief  beneficiaries  of  the  alleged  fraud- 
ulent codicUs,  to  invalidate  which  all  of  the 
costs  and  expenses  were  incurred;  and  we 
are  unable  to  see  any  reason  why  they  should 
be  exempted  from  the  burden  cast  upon  the 
legatees,  especially  as  they  were  the  chief,  if 
not  the  only,  npholders  of  these  fraudulent 
codicUs."  117  Ey.  072,  80  S.  W.  180,  26  Ky. 
Law  Bepi  2137. 

Counsel  for  Barber,  however,  insist  that 
the  dedaion  in  the  Botto  Case  was  rested 
upon  the  fact  that  the  Bottos  were  guilty 
of  fraud,  In  'that  they  were  the  chief,  if  not 
the  only,  boieflelaries  and  upholders  of  the 
fraudulent  codicils,  and  therefore  cast  upon 
the  contestants  the  burden  of  nndolng  their 
fraudulent  acts.  While  there  is  some  lan- 
guage used  in  the  opinion  giving  color  to 
that  claim,  a  careful  reading  of  the  opinion 
will  show  that  the  decision  really  rests  upon 
the  broader  ground  that  the  recovered  fund 
must  pay  Its  own  attorney's  fees,  and,  as 
the  Bottos  were  participants  in  that  recov- 
ery, the  role  applied.  This  is  easUy  appar- 
ent from  the  following  quotation  taken  by 
the  court  from  Weed's  Estate,  Appeal  of  Mc- 
Oinnis,  163  Pa.  695,  30  Ati.  272,  to  wit:  "It 
is  argued,  however,  that  they  were  losers  by 
the  litigation,  and  therefore  they  are  not 
within  the  rule  recognized  and  enforced  in 
Trustees  t.  Oreenough,  106  U.  S.  627,  26  L. 
Ed.  1167,  and  kindred  cases.  But  in  what 
sense  were  they  losers?  In  the  same  that 
be  la  a  loser  who  fails  to  acquire  what  be 
has  no  right  to,  or  who,  having  unlawfully 
obtained  possession  of  the  property  of  an- 
other, is  compelled  to  restore  it  to  the  own- 
ers.   The  eqnlty  which  the  wrongdoer  has 


in  consequence  of  such  a  loss  Is  not  easUy 
discoverable.  If  the  allowance  In  this  case 
was  for  services  in  a  suit  to  recover  the 
trust  property  from  a  stranger  who  had  un- 
lawfully taken  it  into  his  possession,  there 
could  be  no  doubt  that  equity  would  require 
that  it  should  be  paid  from  the  trust  fund. 
The  fact  that  the  wrongdoers  were  creditors 
of  the  estate  ought  not  to  shift  the  burden 
from  the  tmst  fund  to  that  portion  of  it 
which  the  creditors  were  entitled  to  receive 
on  a  pro  rata  distribution  of  it  In  either 
case  the  services  were  for  the  benefit  of  the 
estate,  and  it  should  pay  for  them."  We 
conclude,  therefore,  that  the  case  at  bar 
comes  within  the  principle  announced  in  the 
Botto  Case,  and  that  John  B.  Barber's  share 
of  the  recovery  should  contribute  to  the  pay- 
ment of  appellant's  counsel  fees  for  eftect- 
ing  the  recovery.  So  much  of  the  former 
opinion  found  on  pages  378  and  379  of  148 
Ky.,  on  pages  1127  and  1128  of  146  S.  W., 
as  holds  otherwise,  is  withdrawn,  and  that 
opinion  is  modified  to  the  extent  above  indi- 
cated. 

[4]  It  is  suggested  in  the  briefs  that  tUa 
court  now  fix  the  fees  of  appellant's  counseL 
That  question,  however,  should  be  tried  by 
the  lower  court  upon  preparation  duly  made. 
Counsel  fees  should  be  fixed  upon  evidence 
taken,  as  in  other  cases ;  and,  as  the  fee  in 
this  case  is  to  be  measured  by  the  recovery 
when  considered  In  connection  with  the  serv- 
ices rendered,  the  precise  amount  of  the  re- 
covery should  be  ascertained.  In  the  rec- 
ord before  ns  counsel  vary  widely  in  their 
estimates  as  to  the  result  of  api)ellant's  ex- 
ertions. 

So  much  of  the  Judgment  of  the  drcnlt 
court  as  declined  to  charge  Lena  Barber  with 
interest  upon  any  portion  of  her  note  after 
Angust  16, 1904,  is  reversed,  so  much  of  that 
Judgment  as  declined  to  charge  John  B. 
Barber  with  any  portion  of  appellant's  coun- 
sel fees  is  reversed,  and  the  cause  is  remand- 
ed for  further  proceedings  consistent  with 
this  opinion. 


ICENTUCKT  COAL  &  TIMBE5R  DEVELOP- 
MENT CO.  V.  OARBOLIi  HARD- 
WOOD LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.     Dea  17, 
1912.) 

1.  Appeal  ard  Ebbob  (I  447*)— Injunonon 
Pending    Appbai,— C»ntinuarcs  — Stat- 

T7TES. 

CIt.  Code  Prac.  |  747.  authorizing  an  ap- 
plication to  the  Court  of  Appeals  for  the  con- 
tinuance  of  an  injanctlon  pending  appeal,  con- 
templates that  the  circuit  court  in  tue  first  in- 
stance shall  decide  whether  the  injanctlon  shall 
be  so  contijined  together  with  the  terms  on 
which  it  may  be  continued,  and  then  that  either 
party  dlBsatisfled  with  the  mllng  may  have  the 
action  of  the  circuit  court  or  judge  reviewed 
by  the  Court  of  Appeals  or  a  judge  thereof  In 
vacation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2207;   Dec  Dig.  |  447.*] 
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2.  iO^BAS  AND  "Bkbox  (|  T5»7*)— Iiwukohoh 
PBNDIHO  AFPSAI/— Rbtibw. 

On  an  appUostion  to  the  Court  of  Appeals 
to  review  an  order  continaing  or  refusing  to 
continue  an  Injunction  pending  appeal,  the  par- 
ty applying  for  review  must  bnng  to  the  ap- 
pellate court  a  transcript  of  all  that  part  of 
the  record  appertaining  to  the  injunctton,  so 
as  to  enable  the  court  to  intelligently  ezerciBe 
its  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  2627-2638;    Dec  Dig.  f 

3.  Apfbai.  and  Ebbob  (I  456*)— Injunction 
— CoNTiNTJANCK  Pending  Apfbal. 

Where  an  appeal  In  a  suit  to  enjoin  the 
cutting  of  timber  myolTed  difficult  questions  of 
law,  an  injunction  granted  by  the  trial  court, 
but  dissolTed  as  to  a  part  of  the  land  in  con- 
troTersy,  would  be  continued  pending  appeal; 
it  appearing  that  no  substantial  barm  would 
result  therefrom. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2215;   Dec.  Dig.  |  456. •] 

Appeal  from  Glrcalt  Court,  Breathitt 
County. 

Suit  by  the  Kentucky  Coal  &  Timber  De- 
yelopmentOompany  against  the  Carroll  Hard- 
wood Dumber  Company.  A  Judgment  was 
rendered  in  favor  of  plaintiff  for  part  only 
of  the  relief  demanded,  and  plaintiff  appUes 
for  the  continuance  of  an  Injunction  pending 
appeal.    Granted. 

Hazelrigg  &  Hazelrlgg,  of  Frankfort,  and 
3.  3.  Cl  Bach  and  Grannis  Bach,  both  of 
Jackson,  for  appellant  O'Kear  &  Williams 
and  McQuowa  &  Beckiham,  all  of  Frankfort, 
and  Geo.  Fleenor,  O.  H.  Pollard,  and  Chester 
Gourl^,  all  of  Jackson,  tor  appellee. 

HOBSON,  C.  J.  [1  ]  Section  74T  of  the  Code 
Is  as  follows:  "An  appeal  shall  not  stay  pro- 
ceedings on  the  Judgment  unless  a  super- 
sedeas be  issued.  ^Hie  provisions  of  the  Civil 
Code  concerning  supersedeas  on  appeals  shall 
not  apply  to  Judgments  granting,  modifying, 
perpetuating  or  dlsscdring  injunctions. 
When  an  appeal  eOiaU  be  taken  from  any 
Judgment  granting,  modifying,  peipetuatlng 
or  dissolving  any  injunction,  the  oourt  which 
rendered  the  Judgment  may,  in  its  ddscretion. 
If  the  ends  of  Justice  so  require,  at  the  time 
the  appeal  Is  taken,  make  an  order  suspend- 
ing, modifying  or  continuing  the  injunction 
during  the  pendency  of  the  appeal,  upon 
such  terms  as  to  bond  or  otherwise  as  may 
be  proper  for  the  security  of  the  rights  of 
the  opposite  party.  Either  party,  witfadn 
twenty  days  after  the  oitry  of  sudi  order, 
may  take  a  transcript  of  tiie  record,  or  all 
parts  thereof  appertaining  to  the  injunction, 
and  iipon  reasonable  notice  in  writing  to  the 
opposite  party,  move  the  Court  of  Appeals,  or, 
if  in  vacation,  any  Judge  thereof,  to  revise 
the  order  of  the  lower  court,  and  finally  de- 
termine how  far  the  injunction  shall  be  sus- 
pended, modified  or  continued  pending  the 
appeal.  Pending  such  appUcabion  to  the 
Court  of  Appeals  or  Judge  thereof,  but  not 
longer  than  for  twenty  days,  the  status  ex- 


isting inxnediately  before  tbe  entry  of  the 
Judgment  appealed  from  shall  be  maintain- 
ed, and  the  lower  court  shall  so  provide  in 
the  Judgment  upon  the  reQuest  of  either  par- 
ty. If,  at  any  tlme^  upon  reasonable  nottce 
to  the  party  affected,  it  be  made  to  appear 
that  the  sureties  upon  the  bond  required  in 
the  court  below  are  insufilcient,  the  Court  of 
Appeals,  or  a  Judge  thereof  in  vacation,  may 
set  aside  the  order  Busp&xd\iig,  modifying  or 
continuing  the  injunction  pending  the  appeal, 
unless  sufficient  surety  be  furnished  by  a  day 
fixed  by  the  court  or  Judge." 

The  Kentucky  Coal  &  CDlmber  Development 
OomiMuiy  brought  this  suit  against  the  Car- 
roll Hardwood  Lmnber  Company  and  others, 
enjoining  them  from  cutting  timber  from  cer- 
tain lands  alleged  In  their  petition  to  be  the 
IHToperty  of  the  plaintiff.  An  answer  was 
filed  by  the  Carroll  Hardwood  Lumber  Com- 
pany denying  tbe  plaintiff's  title  to  the  land, 
and  asserting  title  in  it  thereto.  An  injunc- 
tion was  taken  out  by  the  plaintiff.  On  the 
trial  of  the  case  before  a  Jury  there  was  a 
verdict  and  Judgment  in  favor  of  the  plain- 
tiff as  to  a  part  of  the  land  and  in  favor  of 
the  defendant  as  to  the  remainder  of  it,  and 
the  oourt  esiteted  an  order  dissolving  the 
injunction  as  to  the  lands  which  wo'e  ad- 
Judged  to  the  defendant  The  plaintiff  ex- 
cepted and  prayed  an  ai^)eal,  and  on  its  mo- 
tion the  Injimctlon  granted  In  the  action  was 
continued  in  force  for  a  period  of  40  days 
pending  Uie  appeal.  A  motion  has  been  en- 
tered before  us  withdn  20  days  to  continue 
the  injunction  In  force  poiding  the  appeaL 
Wihea  this  motion  was  entered,  only  a  trai>- 
script  of  the  pleadings  and  the  orders  made 
In  the  case  had  been  filed,  and  since  then 
and  within  the  40  days  tbe  appellant  has 
tendered  and  moved  to  file  a  copy  of  the 
transcript  of  the  evidence  heard  on  the  trial. 

The  circuit  court  in  the  order  which  it  en- 
tered did  not  follow  tiie  statute  as  we  con- 
strue it  Under  the  statute,  if  the  ends  of 
Justice  80  require,  the  court  wtilch  makes  the 
Judgment  dissolving  an  Injunction  may  in  its 
discreti&n.  make  an  order  continuing  the  in- 
junction in  force  during  the  p^idency  of  the 
appeal  upon  such  terms  as  to  bond  or  other- 
wise as  may  be  proper,  and  when  the  court 
has  entered  such  an  order,  or  has  refused 
to  so  order,  either  party  within  20  days  Kttiet 
the  entry  of  the  order  which  the  court  makea 
may  take  a  transcript  of  the  record  or  all 
parts  thereof  appertaining  to  the  Injunction, 
and  upon  reasonable  notice  in  writing  to  the 
opposite  party  move  this  court,  or,  in  vaca- 
tion, any  Judge  thereof,  to  revise  the  order 
of  the  lower  court  and  finally  determine  bow 
far  the  Injunction  shall  be  continued  pend- 
ing the  appeal.  In  other  w<Mrd8,  the  intoitlon 
of  tbe  statute  is  that  the  circuit  court  shall 
decide  in  the  first  place  whether  the  injunc- 
tion shall  be  continued  during  the  appeal, 
and  on  what  terms  it  shall  be  contlnaed; 
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and  ttun  elQier  party  dissatisfied  with  tbe 
mUng  of  the  clrcalt  Judge  may  have  his  ac- 
tion revised  by  this  court  or  a  Judge  ib&Kot 
in  vacation.  It  Is  not  the  Intention  of  the 
statute  that  this  court  should  be  called  upon 
In  the  first  Instance  to  pass  on  the  question 
whether  the  Injunction  should  be  continued 
In  force  during  the  airpeal.  The  circuit  Judge 
did  not  follow  the  statute  in  maldng  an  or- 
der continuing  the  injunction  in  force  for  40 
days.  But  this  error  will  not  prejudice  the 
rl^ts  of  the  parties  to  luiTe  a  propw  order 
made  in  this  court;  timely  application  bar- 
Ing  been  made  here. 

[2]  It  will  be  observed  that,  under  the 
statute,  the  party  who  brings  the  appeal  here 
must  bring  "a  transcript  of  the  record  or  all 
parts  thereof  appertaining  to  the  injunction." 
'While  on  a  motion  of  this  sort  the  court  will 
not  try  the  merits  of  the  controversy,  the 
statute  must  be  followed  in  order  that  the 
court  may  intelligently  pass  on  the  motion. 
The  purpose  of  the  statute  is  to  give  the 
court  a  ddscretion  as  to  continuing  the  in- 
junction In  force,  and  it  must  have  enough  of 
the  record  before  it  U>  show  that  the  plain- 
tiff at  least  had  probable  grounds  for  the 
taking  out  of  the  injunction.  It  was  not  the 
intention  of  the  statute  In  a  case  like  this 
that  the  injunction  should  be  continued  in 
force  where  the  appeal  was  prosecuted  sim- 
ply for  delay,  and  the  plaintHTs  case  was 
wholly  without  semblance  of  merit 

[3]  The  plalntilTB  motion  to  file  the  tran- 
script of  the  evidence  is  sustained,  and,  it 
appearing  therefrom  that  the  record  presents 
not  a  few  difficult  qtuestlons  of  law,  the  court 
will  not  on  this  motdon  consider  or  pass  upon 
the  merits  of  the  case,  and,  in  order  that  the 
rights  of  the  parties  may  I>e  preserved  until 
the  final  hearing  of  the  action,  the  injunc- 
tion will  be  continued  in  force  pending  the 
ai^lteaL  No  substantial  harm  can  come  to 
either  of  the  parties  ttom  tills  if  both  of 
them  will  co-operate  with  the  court  in  bring- 
ing the  case  to  a  speedy  conclusion,  and,  If 
this  is  not  done,  the  court  will  make  such 
ftarther  order  as  equity  requires. 

Mloti<m  to  file  the  transcript  and  to  con- 
tinue the  Injimction  In  force  sustained. 


WOBTZ  ▼.  FT.  SMITH  BISCUIT  CO. 
(Supreme  Court  of  Arkansas.    Oct  21,  1912.) 

1.  TBIAI.    (I    139*) — ^DlBKCTBD    VKBDIOT— EVI- 
DENCE. 

A  directed  verdict  for  defendant  is  propSr 
only  when,  under  the  evidence  and  all  reason- 
able Inferences  deducible  therefrom,  the  plain- 
tiff is  not  in  law  entitled  to  recover. 
[Ed.  Note.— For  otlier  cases,  see  Trial,  Cent 
■^  H  332,  833,  338-341,  365;    Dec  Dig,  | 

2.  Mabtkb  and  Skbvant  (|  190*>— Injury  to 
Sbbvant— DzrEcnvK  Appliances. 

Where  a  doty  rests  on  the  manager  of  a 
btctory  to  discover  and  remedy  defects  in  the 
machinery,  and  injnry  results  from  his  failure 


to  exercise  ordinary  cat*  to  perform  such  duty, 
the  master  is  liable,  though  tne  employe  injured 
is  a  foreman. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  449-^74;  Dec.  Dig.  I 
190.*] 

3.  Masibb  and  Skbvant  (|  219*)— Injxtbt  to 
Sebvant — ^AssruPTioN  or  Bisk. 

Where  a  factory  employ^  attempted  to 
place  a  belt  upon  the  pulley  of  a  cracker  mill 
while  the  machinery  was  in  motion,  though  be 
had  been  warned  not  to  do  so  and  the  defects 
which  made  his  action  dangerous  were  obvious 
and  the  danger  fully  'appreciated  by  him,  he 
assumed  the  risk  of  being  injured. 

lEJd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  610^4;    Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Sebastian 
County;   Daniel  Hon,  Judg& 

Action  by  W.  W.  Wortz  against  the  Ft 
Smitb  Biscuit  Company.  From  a  Judgment 
for  defendant  on  a  directed  verdict  plaintiff 
appeals.    Affirmed. 

Read  &  McDonongh,  of  Ft  Smith,  for  ap- 
pellant Ben  Cravens  and  John  H.  Vaughn, 
both  of  Ft  Smith,  O.  B.  Fisher,  and  A.  L, 
Berger,  of  Kansas  City,  for  appellee. 

FRAUENTHAL,  J.  This  is  an  action  in- 
stituted by  Walter  W.  Wortz,  the  plaintiff 
l)elow,  to  recover  damages  for  an  injury 
which  he  received  while  in  defendant's  em- 
ploy, and  which  he  alleged  was  due  to  its 
negligence.  The  defendant  denied  that  the 
Injury  was  due  to  any  negligence  upon  its 
part  and  pleaded  as  a  bar  to  any  recovery 
the  plaintiff's  assumption  of  the  risk  and  his 
own  negligence  contributing  to  its  cause. 
After  the  plaintiff  had  introduced  his  evi- 
dence and  rested  his  case,  the  court  directed 
the  Jury  to  return  a  verdict  in  favor  of  de- 
fendant, which  was  done.  From  this  action 
of  the  court  the  plaintiff  has  prosecuted  this 
appeal. 

[1]  Id  reviewing  this  ruling  of  the  court 
directing  a  verdict  the  evidence  adduced  up- 
on the  pert  of  the  plaintiff  must  be  consider- 
ed in  the  light  most  favorable  to  his  cause 
of  action.  If  under  that  evidence,  however, 
with  every  reasonable  Inference  of  fact  that 
is  deducible  therefrom,  the  plaintiff  is  not 
under  the  law  entitled  to  a  recovery,  then  the 
ruling  made  by  the  court  is  correct 

The  evidoace  adduced  upon  the  part  of 
t^e  plaintiff  consisted  of  the  testimony  of 
two  witnesses,  the  plaintiff  himself  and  a 
witness  who  was  not  present  wbea  the  In- 
Jury  was  received  but  who  had  special  knowl- 
edge as  to  the  character  of  the  niachinery 
at  which  plaintiff  was  injured,  and  as  to 
whether  it  was  in  a  reasonably  safe  condi- 
tion. The  case  thus  made  by  this  testimony 
is  this:  The  defendant  is  a  corporation  lo- 
cated at  Ft  Smith,  and  is  engaged  Hn  the 
manufacture  of  crackers,  fancy  cakes,  crack- 
er meal,  and  other  products  of  like  charac- 
ter. In  this  factory  the  defendant  has  a 
number  of  machines,  amongst  which  is  one 
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known  as  a  "cracker  mdll,"  whldi  Is  used  for 
tbe  purpose  of  grinding  crackers  Into  meal. 
Tills  machine  was  located  on  the  lower  floor 
of  the  building,  and  consisted  of  a  hopper, 
burr,  and  discs,  in  which  the  crackers  were 
crushed.  It  was  situated  upon  a  platform 
about  eight  inches  from  the  floor,  and  was 
driven  by  a  belt  four  inches  in  width,  at- 
tached to  a  pulley  on  said  machine,  and  to 
a  larger  pulley  on  an  overhead  shaft,  about 
eight  feet  above  the  machine.  On  the  occa- 
sion of  the  injury,  the  plaintiff  was  directed 
by  defendant's  manager  to  grind  some  crack- 
er meal,  and  he  proceeded  to  this  machine 
to  perform  that  duty.  He  foond  that  the 
belt  was  off,  and  it  became  necessary,  ta 
order  to  start  the  machine,  to  put  the  belt 
upon  said  pulleys.  To  do  this,  the  plaintiff 
called  to  his  assistance  a  girl  employed  at 
the  factory,  who  held  the  belt  upon  the  low^ 
pulley  while  he  climbed  ujtoa  a  stepladder 
to  put  the  belt  on  the  top  pulley  while  the 
same  was  in  motion.  The  plaintiff  climbed 
up  the  ladder  and  put  the  belt  over  the  top 
pnll^  while  in  motion,  and  then  proceeded 
down  the  ladder  while  the  belt  and  machin- 
ery were  in  motion.  In  making  the  revolu- 
tions, the  I>elt  Jumped  off  the  pulleys,  and 
the  lower  end  was  thereby  whirled  about 
As  plaintiff  was  in  the  act  of  stei^ing  from 
the  ladder  to  the  floor,  this  end  of  the  belt 
caught  him  around  the  arm  and  whirled  Iilm 
around  the  shaft,  breaking  his  right  arm  so 
as  to  necessitate  its  amputation,  and  injuring 
tdm  on  other  parts  of  his  body. 

It  appears  that  the  burr  or  discs  had  be- 
come broken,  probably  a  year  or  more  before 
the  accident,  and  in  order  to  grind  the 
crackers  it  was  necessary  to  tighten  them, 
np  to  an  extent  which  would  somewhat  choke 
the  machine  while  running,  and  thus  tend  to 
throw  the  belt  from  the  pulleys;  that  the 
platform  upon  which  the  machine  stood  had 
become  somewhat  shaky  and,  as  plaintiff  de- 
scribed it,  "wobbly"  to  some  extent,  and 
thereby  also  tended  to  throw  the  belt  off 
the  pulleys.  It  also  appears  that  upon  the 
line  shaft  to  which  the  top  pulley  was  at- 
tached there  was  also  attached  a  smaller 
puUey,  about  two  or  three  inches  from  the 
larger  pulley,  and  that  from  the  Journal  of 
the  larger  pulley  there  extended  some  set 
screws  for  a  distance  of  an  inch  or  more. 

The  plaintiff  was  27  years  old,  and  bad 
been  engaged  for  a  number  of  years  In  work- 
ing with  machinery  similar  to  that  used  in 
defendant's  factory.  His  father  was  presi- 
dent and  manager  of  defendant's  company, 
and  plaintiff  had  been  working  at  its  factory 
for  about  four  years  prior  to  the  injury.  He 
began  as  an  ordinary  employ^,  and  had  been 
advanced  until  he  was  made  foreman,  about 
a  year  and  a  half  before  the  injury,  and 
continued  in  that  ix>sition  up  to  the  time  of 
the  injury.  He  was  not  a  machinist,  but  it 
was  his  duty  as  foreman  to  look  after  the 
machinery  in  a  general  way,  repairing  tlie 


smaller  defects  In  it  blmsdf  and  reporting  to 
the  manager  larger  defects  whidb  be  could 
not  fix  He  had  authority  to  employ  and  dis- 
charge servants  engaged  at  the  factory,  but 
was  himself  subject  to  the  orders  of  the  man- 
ager of  the  company.  He  testlfled  that  he 
had  noticed  for  some  time  prior  to  the  la- 
Jury  the  broken  condition  of  the  turr,  and 
called  the  manager's  attention  to  it,  who  had 
promised  to  repair  it;  but  he  continued  to 
work  at  the  machine  for  a  long  time  after 
that  without  complaint  and,  as  we  think, 
without  any  reliance'  upon  any  iwomise  to 
repair.  It  also  appears  that  he  was  well  ao 
qualnted  with  the  fact  that  the  stand  upon 
which  tbe  machine  was  placed  was  somewhat 
shaky  long  prior  to  the  accident  In  placing 
the  belt  upon  the  top  pulley,  the  i^alntiff 
was  a  foot  or  so  from  it,  and  reached  his 
arm  over  the  smaller  pulley  uipon  the  shaft, 
located  two  or  three  Inches  from  it,  and  tliis 
and  the  obtruding  set  screws  w^«  directly 
In  front  of  him  as  he  faced  them. 

The  expert  witness  introduced  by  {daintlff 
testlfled:  "When  -standing  on  the  floor  I 
could  see  this  line  shaft  and  the  pulleys  and 
the  set  screws;  they  were  open  to  common 
observation.  Anybody  as  a  stranger  looking 
at  it  could  see  It  and  it  was  easUy  discern- 
ible." He  also  testified  that  if  one  had  gone 
up  to  the  place  where  these  pulleys  were 
located  on  the  shaft  as  many  as  stz  times  to 
put  the  belt  on,  with  the  machine  in  motion, 
the  pulley  and  set  screws  were  very  easily 
discovered.  He  said:  "I  caimot  conceive  of 
anybody  going  in  12  inches  of  the  Une  shaft 
and  not  being  able  to  see  the  set  screws  and 
collars;   he  is  bound  to  see  them." 

It  further  appears  from  the  testimony  of 
the  plaintiff  that  he  had  put  the  belt  upon 
the  pulley  in  the  same  manner  as  upon  this 
occasion  at  least  six  times  prior  to  the  ac- 
cident; that  be  had  learned  and  knew  that 
in  placing  the  belt  on  the  pulleys  while  In 
motion  it  was  liable  to  fly  off,  and  had  done 
80  several  times  before  wrapping  Itself 
around  the  shaft  with  Its  lower  end  whirl- 
ing around,  endangering  those  near  it  He 
testified  that  defendant's  manager  had  orders 
ed  him  not  to  put  the  belt  on  the  pulleys 
while  in  motion,  but  to  stop  the  machinery 
and  put  the  belt  on  the  pulleys  while  at 
rest  He  also  testified  that  this  ordv  was 
often  disregarded  with  the  knowledge  of  the 
manager.  He  testified  further,  howevo:,  that 
he  knew  it  was  dangerous  to  put  on  the  bdt 
without  stopping  the  machinery. 

In  his  complaint  the  acts  of  negligence  at- 
tributed by  the  plaintiff  to  the  defendant 
consisted:  (1)  In  permitting  the  cracker  mill 
to  remain  out  of  repair,  and  in  a  defective 
conditlcm,  causing  the  belt  to  be  thrown  from 
the  pulleys;  and  (2)  in  placing  the  two  pul- 
leys upon  the  shaft  so  close  together  witli 
the  set  screws  protruding  therotrom,  so 
that  when  the  belt  which  was  wider  than 
the  distance  between  the  pulleys,  flew  ott.  It 
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caught  between  them  and  thus  became  fast- 
ened, 80  that,  Instead  of  permitting  the  shaft 
to  revolve  beneatb  It,  It  was  whirled  around 
the  shaft,  making  it  dangerous  to  those 
near  it. 

[2]  It  is  contended  by  counsel  for  defend- 
ant that,  if  these  conditions  of  the  machine 
and  pulleys  were  defective,  it  was  attributa- 
ble to  the  negligence  of  the  plaintiff  rather 
than  to  that  of  the  defoidant.  They  urge 
that  plaintifl  was  foreman  at  the  factory, 
and  as  such  foreman  it  was  his  duty  to  dis- 
cover defects  In  the  machinery,  and  to  reme- 
dy sudi  as  were  of  an  ordinary  character, 
and  to  report  those  which  were  of  a  nature 
that  he  could  not  remedy;  and  that  he  fail- 
ed to  perform  this  duty.  The  plaintiff,  how- 
ever, testified  that  he  was  not  a  machinist; 
and  it  might  be  inferred  from  his  testimony 
that  it  was  not  within  the  province  of  his 
duty  to  make  these  repairs,  but  that  this  was 
the  duty  of  the  manager.  If  therefore  this 
duty  was  imposed  upon  the  manager,  and 
plaintiff  was  injured  through  the  failure  on 
the  part  of  the  manager  to  exercise  ordinary 
care  to  perform  that  duty,  such  negligence 
of  the  manager  would  be  the  negligence  of 
the  defendant  for  which  it  would  be  liable 
for  resultant  injuries  to  plaintiff,  regardless 
of  the  grade  of  his  service  as  foreman. 
Bryant  Lumber  Co.  v.  Stastney,  87  Ark.  321, 
112  S.  W,  740;  Oak  Leaf  Mill  Co.  v.  Smith, 
98  Ark.  34,  138  S.  W.  333. 

[31  But  in  the  view  which  we  have  taken 
of  this  case,  we  do  not  find  It  necessary  to 
pass  upon  the  question  as  to  whether  or  not 
the  testimony  was  snfQclent  to  warrant  a 
finding  that  the  injury  was  due  to  an  act  of 
negligence  upon  the  part  of  the  defendant 
We  are  of  the  opinion  that  the  testimony 
clearly  shows  that  the  injury  which  plaintiff 
received  was  due  to  one  of  the  risks  which 
be  assumed  by  reason  of  his  employm^it 

According  to  liis  own  testimony,  the  plain- 
tiff knew  of  any  defect  which  there  was  in 
the  cracker  mill  and  in  the  platform  on  which 
it  stood.  With  this  knowledge  he  had  work- 
ed at  the  machine  while  this  condition  exist- 
ed for  probably  more  than  a  year  prior  to 
the  accident  While  he  called  the  attention 
of  the  manager  to  this  defect,  and  the  man- 
ager promised  to  rei)alr  it,  still  his  testimony 
Clearly  shows  that  he  continued  to  work  at 
the  miU  without  any  reliance  upon  that 
promise,  and  without  any  complaint  of  the 
failure  to  repair  it 

But  we  do  not  think  that  the  defective 
condition  of  the  cracker  mill  or  the  shaky 
condition  of  the  platform  were  the  proxi- 
mate cause  of  the  injury.  The  testimony 
shows  that  the  machine  had  not  been  in 
operation  for  some  days,  and  was  not  choked 
at  the  time  of  the  injury,  and  that  the  belt 
was  placed  upon  the  pulleys.  The  proximate 
cause  of  the  injury  was  the  whirling  of  the 
belt    Counsel  for  plaintiff  concede  that  this 


was  the  proximate  cause  of  the  injury,  but 
they  earnestly  contend  that  it  was  due  to 
the  defendant's  negligence  in  permitting  the 
two  pulleys  on  the  shaft  to  be  placed  so 
close  together,  with  the  set  screws  protrud- 
ing from  one  of  them,  thereby  catching  the 
belt  between  them  and  causing  the  upper 
end  of  it  to  become  fixed,  and  thus  to  wrap 
around  the  shaft  The  undisputed  evidence 
shows,  however,  that  the  pulleys  and  set 
screws  could  be  readily  seen  from  the  floor. 
They  were  plainly  open  to  observation,  and 
they  could  more  certainly  be  seen  when  one 
was  within  a  foot  of  them,  as  plaintiff  had 
been  upon  a  number  of  occasions,  and  was 
upon  the  occasion  of  tliis  injury.  The  expert 
witness  introduced  by  plaintiff  testified  that 
he  coald  not  conceive  of  any  one  going  with- 
in 12  inches  of  this  shaft  and  not  being  able 
to  see  the  set  screws  and  the  position  of 
the  pulleys.  He  said  he  was  bound  to  see 
them.  The  plaintiff  had  placed  this  belt 
upon  the  pulley  at  this  place  under  the  same 
conditions  for  at  least  six  times  prior  to  the 
accident  Under  this  testimony,  therefore, 
we  are  compelled  to  say  that  the  plaintiff 
must  have  seen  the  smaller  pulley  and  set 
screws  upon  the  shaft  and  the  condition  of 
the  machinery.  He  had  been  warned  of  the 
danger  of  putting  the  belt  upon  this  pulley 
while  the  machinery  was  in  motion,  and  him- 
self testified  that  he  appreciated  the  dan- 
gers aristaig  therefrom.  In  fact,  he  had  been 
ordered  not  to  place  the  belt  upon  the  pulleys 
while  the  machinery  was  in  motion.  While 
he  contends  that  this  order  was  abrogated 
by  Ita  violation,  nevertbdess  it  shows  that 
he  fully  appreciated  the  danger  of  performing 
this  duty  in  this  way.  If  the  Injury  was 
due  to  these  defects  of  which  he  now  com- 
plains, the  testimony  shows  that  they  were 
open  and  obvious,  and  that  he  fully  appre- 
ciated the  dangers  arising  tiberefrom.  ^Hie 
risk  of  the  danger  arising  from  putting  the 
belt  upon  the  pulley  under  these  conditions, 
while  the  madiinery  was  in  motion,  was  one 
which  he  necessarily  assumed. 

The  injury  which  plaintiff  received  Is  a 
very  severe  one,  but  under  his  own  testimony 
it  is  one  for  which  under  the  law  the  defend- 
ant is  not  liable. 

The  Judgment  Is,  accordingly,  affirmed. 


JOHNSION-RSnrNOLDS  IiAND  CO.  v. 

FXJQUA. 

(Supreme  Court  of  Arkansas.    Nov.  25,  1912.) 

1.  Bbokkbs  (|  88*)— Cdhhissiors— AonoRs — 

EVinENCE— IHBTBUCTIONB. 

Where,  In  an  action  by  a  broker  tor  com* 
missions  for  procuring  a  purchaser  of  real  es- 
tate, the  undisputed  evidence  showed  that  the 
origmal  contract  of  employment  fixing  a  com- 
mission of  a  sum  per  acre  was  modi&d  by  an 
agreement  that  the  owner,  if  making  a  sale  to 
a  proBpective  purchaser,  would  pay  the  broker 
a  specified  commlsiion,  and  the  broker  testified 
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that  he  agreed  to  accept  such  commission,  pro- 
vided the  sale  was  made  in  a  day  or  two,  and 
that  he  was  notified  of  it,  and  the  owner  testi- 
fied that  the  agreement  did  not  embrace  any 
such  condition,  and  that  the  broker  informed 
the  owner  that  the  contract  expired  on  May 
Slst,  while  it  did  not  expire  until  June  30th, 
and  that  the  owner,  relying  on  the  statement, 
gave  to  a  third  person  an  option  to  take  effect 
on  June  1st,  and  that  during  June  the  third 
person  elected  to  purchase,  and  the  sale  was 
consummated,  instructions  allowing  the  broker 
to  recoyer  the  specified  sum  if  he  agreed  to 
allow  the  owner  to  sell  to  the  prospectlTe  pur- 
chaser, and  the  owner  did  not  agree  to  make 
the  sale  in  any  specified  time,  and  that  the 
broker  was  entitled  to  the  full  amount  of  com- 
missions on  a  sale  made  by  himself,  if  the 
agreement  to  accept  the  specmed  sum  was  lim- 
ited to  a  sale  made  by  the  owner  within  a  day 
or  two  and  immediately  reported  to  him,  suf- 
ficiently submitted  the  issues  and  the  broker 
obtaining  a  verdict  for  the  specified  sum  could 
not  complain. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {f  121-130;   Dec  Dig.  f  88.*] 

2.  BbOEXBS    ({    44*)— Ck)IQa88I0NS— OONTBAOT 
— MODinCATIONS. 

Where  an  owner  gave  to  a  broker  the  ex- 
duslve  right  to  sell  real  estate  for  a  commis- 
sion, and  thereafter  the  parties  made  a  new 
agreement  to  the  elfect  that  the  owner  could 
sell  and  pay  the  broker  a  less  commission,  the 
original  contract  was  modified,  and  the  broker 
did  mot  have  the  exclusive  right  to  sell,  and  a 
sale  subsequently  made  by  the  owner  operated 
as  a  revocation  of  the  broker's  authority  to 
sell,  and  the  broker  subsequently  making  a  sale 
could  not  recover  the  commission. 

[Bd.  Note. — ^Por  other  cases,  see  Brokers, 
Cent  Dig.  I  46;    Dec.  Dig.  |  44.*] 

3.  Appkal  and  Bbbos  ({  1068*) — ^Habiojss 
Ebbob— Ebroneoub  InETTBuonoirs. 

The  error  in  an  Instmction  based  entirely 
on  a  party's  claim,  and  ignoring  the  contention 
of  the  adverse  party,  is  not  prejudicial  to  the 
adverse  party  obtaining  a  verdict  in  his  favor. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4225-4228,  4230;  Dec. 
Dig.  f  106&*} 

4.  Tbial  (I  260*)— BaruBAi,  of  Instbuotiokb 

COVEBED   BY  THK  CHABOB  GIVEN. 

It  is  not  error  to  refuse  requested  instruc- 
ticma  covered  by  instructions  fairly  submitting 
the  Issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  661-669;    Dec  Dig.  |  260.*] 

Appeal  from  Circuit  Court,  Miller  County; 
Jacob  M.  Carter,  Judge.  ' 

Action  by  tbe  Johnston-Reynolds  Land 
Company  against  Joe  Fuqua.  From  a  Judg- 
ment granting  partial'  relief,  plalntUf  ap- 
peals.   Affirmed. 

James  D.  Head,  of  Texarkana,  for  appel- 
lant William  H.  Arnold,  of  Texarkana,  for 
appellee. 

HcCULLOCH,  0.  J.  Appdiants  instituted 
this  action  in  the  circuit  court  of  Miller  coun- 
ty against  appellee  to  recover  the  amount  of 
commissions  alleged  to  have  been  earned  in 
the  sale  of  a  tract  of  land  in  Miller  county 
owned  by  appellee.  The  tract  of  land  In 
question  1b  composed  of  about  2,000  acres,  a 
part  of  wbicb  is  in  cultivation,  and  on  March 
1,  1911,  a  written  contract  was  entered  Into 
between  the  parties  to  this  action,  whereby 


appdlee  granted  to  ai^>ellants  the  exdnsive 
right  to  sell  said  property  during  tbe  period 
of  four  months  thereafter,  and  ttiat  tbey 
should  have  as  their  commission  all  tbe  pur- 
chase price  over  and  above  $7  per  acre.  Ap- 
pellants assert  that  within  the  time  specified 
they  procured  a  purchaser  for  the  land 
"ready,  willing,  and  able"  to  purchase  for  the 
price  of  $8.60  per  acre,  that  they  thereby 
earned  a  profit  or  commission  of  $1.50  per 
acre,  but  that  appellee  Iiad  reused  to  con- 
summate the  sale  and  refused  to  pay  the 
commission.  The  commission,  according  to 
the  contention  of  appellants,  amounted  to  the 
sum  of  $3,075.48,  and  this  is  the  amount  for 
which  they  prayed  Judgment  On  the  trial 
of  the  cause  before  a  Jury,  a  verdict  was 
rendered  in  favor  of  the  appellants  for  the 
sum  of  $600.  They  were  not  satisfied  with 
the  recovery  of  that  amount,  and  have  prose- 
cuted an  appeal  to  this  court,  and  urge  as 
grounds  for  reversal  that  the  court  erred  in 
giving  one  of  the  Instructions  requested  by 
appellee,  and  In  refusing  to  give  two  of  tbe 
instructions'  which  they  requested. 

It  is  undisputed  that  about  the  middle  of 
the  month  of  April,  1911,  the  parties  had  an 
interview,  in  which  appellee  stated  that  he 
had  a  prospective  purchaser  for  the  land, 
and  proposed  to  pay  appellants  a  commission 
of  $600  on  the  sale,  if  made,  and  that  appel- 
lants agreed  to  accept  ttiat  amount  If  the 
sale  should  be  made  by  appellee'  himself. 
There  is,  however,  a  dispute  in  the  testimony 
as  to  one  point  In  this  interview :  Apiiellants 
Insist  that,  when  this  proposal  was  made, 
they  agreed  to  accept  the  commission  of  ^00, 
provided  the  sale  was  made  in  a  day  or  two 
and  that  they  be  notified  of  it;  whereas,  ap- 
pellee testified  that  the  agreement  did  not 
embrace  any  such  condition  as  that  Appel- 
leef  testified  that  on  the  same  occasion  he  ask- 
ed appellants  to  tell  him  when  the  contract 
expired;  that  he  had  lost  his  copy  of  the 
contract,  and  did  not  know  the  date  of  ex- 
piration ;  and  that  appellants  Informed  him 
on  that  occasion  that  the  contract  expired  on 
May  31,  19U.  He  further  states  that  on  the 
faith  of  that  statement  to  him  he  gave  to  one 
Munn  an  option  on  the  place  to  take  ^ect 
on  June  Ist;  that  during  the  month  of  June 
Munn  elected  to  purchase  the  place;  and 
that  he  consummated  the  sale  and  conveyed 
the  property  to  him.  Appellants  testified 
that  on  or  about  June  16th  they  negotiated 
a  sale  of  the  land  to  one  Sanderson,  and  Im- 
mediately requested  appellee  to  furnish  an 
abstract  of  title,  which  he  promised  to  do, 
but  failed  to  comply  with  his  promise.  On 
June  30th,  which  was  the  last  day  of  the 
contract,  they  closed  the  trade  with  Sander- 
son, and  entered  into  a  written  contract  with 
htm  for  the  sale  of  the  property.  It  is  upon 
this  sale  that  they  seek  to  recover  tbe  com- 
mission. But  tbe  Jury  allowed  them  the  sunt 
of  $500  as  a  commission  on  the  sale  made 
by  appellee  himself. 
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Namerom  Instructions  were  given  at  tlie 
reqaest  of  both  sides. 

[1]  The  following  instruction  was  one  of 
those  given  at  the  request  of  appellants:  "If 
you  find  that  plaintiffs  did  in  April,  1911,  agree 
to  allow  defendant  to  sell  the  land  to  the 
party  with  whom  he  was  negotiating  and  did 
agree  to  accept  $500  for  their  commissiona, 
and  that  Fuqna  did  not,  at  the  time,  agree 
to  make  the  sale  in  any  spedfled  time,  and 
that  plalntlfrs  did  not  lead  Fuqua  to  believe 
and  act  upon  the  belief  that  their  contract 
on  said  lands  expired  June  Ist,  then  you  are 
inatmcted  that  plaintiffs,  If  the  contract  of 
sale  was  made  by  Fuqua  on  or  prior  to  June 
30, 1911,  are  entitled  to  recover  in  the  sum  of 
$600."  Now,  this  Is  the  instruction  upon 
whl<A  the  Jury  evidently  based  the  verdict 
In  appellants'  favor  for  the  sum  of  $500.  In 
following  this  instruction  it  is  manifest  that 
the  lory  found  that  appellants  agreed  to  ac- 
cept the  commission  of  $600  without  condl- 
tlcm  as  to  the  time  the  sale  should  be  made, 
and  ttiat  they  did  not  mislead  appellee  by 
any  statement  as  to  the  date  of  the  expira- 
tion of  the  contract. 

Appellants  also  requested  the  court  to  give, 
among  others.  Instructions  numbered  4  and 
5,  whidi  read  as  follows : 

"(4)  If  you  And  that  in  April,  1011,  Fuqua 
did  advise  plaintiffs  that  he  had  a  prospec- 
tive imrchaser,  and  asked  plaintiffs  what 
they  would  charge  as  a  commission  If  he  sold 
the  property  himself  and  they  agreed  to 
charge  $600,  yet  if  you  further  find  that 
Fuqua  represented  at  the  time  that,  if  he 
made  the  sale,  it  would  be  made  In  a  day 
or  two,  and  be  would  immediately  report  it, 
and  failed  to  either  make  the  sale  within  a 
day  or  two,  or,  having  made  It,  failed  to  re- 
port it  to  plaintiffs  within  a  reasonable  time, 
then,  in  either  event  plaintiffs  would  not  be 
estopped  from  claiming  commissions.  If  there- 
after, they,  in  good  faith,  sold  said  property 
In  accordance  with  the  terms  of  the  written 
contract  to  a  responsible  party,  and  within 
the  time  named  in  the  contract 

"(6)  If  you  find  that  about  April  15,  1011, 
plaintiff^  did  agree  to  accept  In  full  payment 
from  defendant  the  sum  of  $500  if  defend- 
ant sold  to  the  party  with  whom  he  was  then 
negotiating,  yet,  if  you  further  And  from  the 
proof  that  defendant  did  make  the  sale  with- 
in the  time  contemplated  and  thereafter  fail- 
ed to  promptly  report  such  sale  wlthtn  the 
time  stipolated  (or,  If  no  time  was  stipulat- 
ed, then  within  a  reasonable  time  thereafter), 
but  withheld  knowledge  of  such  sale  from 
plaintiffs,  and  requested  or  encouraged  them 
or  knowingly  suffered  them  to  continue  their 
efforts  to  sell  same,  and  as  a  result  thereof 
plaintiffs  did,  within  the  time  allowed  by 
the  contract,  effect  a  sale,  on  the  terms  au- 
thorized by  the  contract,  to  a  person  who 
was  able,  ready  and  willing  to  take  same  on 
such  terms,  then  plaintiffs  are  entitled  to 
recover  commissions  as  specified  in  the  con- 
tract.'* 


The  court  gave  No.  4  as  requested,  but 
refused  to  give  No.  5.  The  effect  of  instruc- 
tion No.  4  was  to  tell  the  jury  that  appellants 
would  be  entitled  to  the  full  amount  of  com- 
missions on  the  sale  made  by  themselves  if 
the  agreement  to  accept  $500  was  limited  to 
a  sale  made  by  appellee  within  a  day  or 
two  and  immediately  reported  to  them.  So 
the  Jury  necessarily  found  in  returning  a 
verdict  in  favor  of  appellants  for  only  $500 
that  there  was  no  such  limitation  of  time 
upon  the  sale  made  by  appellee  himself. 

[2]  But  in  refused  Instruction  No.  6  appel- 
lants asked  the  court  to  go  further,  and  tell 
the  Jury  that,  even  tf  appellee  made  a  sale 
of  the  land  within  the  time  limited  by  the 
oral  agreement  and  pursuant  thereto,  yet,  if 
he  failed  to  Inform  them  of  such  sale,  and 
suffered  them  to  continne  their  efforts  to  ef- 
fect a  sale  on  the  terms  authorized  by  the 
original  contract,  they  would  be  entitled  to 
the  faU  commission  on  the  sale  which  they 
thereafter  negotiated.  This  instruction  was 
incorrect,  and  the  court  properly  refused  to 
give  it  If  a  new  agreement  was  made,  to 
the  effect  that  appellee  should  have  the  right 
to  sell  the  land  himself  and  pay  appellants 
a  commission  of  $500,  this  operated  as  a 
modification  of  the  original  contract,  and  It 
thereafter  remained  no  longer  as  a  contract 
giving  appellants  the  "exclusive"  right  to  sell 
the  property,  and  a  sale  made  thereafter  by 
appellee  pursuant  to  the  agreement  would 
operate  as  a  revocation  of  appellants'  au- 
thority. The  effect  of  the  instruction  was  to 
tell  the  jury  that,  unless  appellee  notified  ap- 
pellants of  the  sale  thus  made  by  himself, 
they  could  continue  in  their  efforts  to  find  a 
purchaser,  and  would  be  entitled  to  a  com- 
mission if  they  found  one  "ready,  willing, 
and  able"  to  purchase  the  property.  As  the 
sale  made  by  appellee  under  the  terms  of  the 
modified  agreement  operated  as  a  revocation 
of  appellants'  authority  to  sell,  they  were  not 
entitled  to  notice,  and  could  not  claim  a  com- 
mission on  the  sale  thereafter  made  by  them- 
selves. HUl  V.  Jebb,  65  Ark.  574,  18  S.  W. 
1047. 

[8]  The  next  ground  urged  for  reversal  Is 
that  the  court  erred  in  giving  Instruction  No. 
1  on  request  of  appellee,  which  reads  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
defendant  had  forgotten  the  date  of  the  ex- 
piration of  the  contract  with  plaintiffs,  and 
called  upon  the  plaintiffs  to  inform  him  of 
the  date,  and  that  plaintiff  Johnston  inform- 
ed him  that  the  contract  expired  June  1, 
1911,  and  that  Fuqua  relied  upon  said  infor- 
mation, and,  believing  that  to  be  true,  sold 
the  lands  which  had  t>een  listed  with  plain- 
tiffs, after  said  date,  then  you  will  find  for 
the  defendant"  It  is  contended  that  this 
instruction  was  Incorrect  and  prejudicial  to 
appellants,  for  the  reason  that  it  ignored 
their  contention  that  appellee  during  the 
month  ot  June  encouraged  them  to  continue 
in  their  efforts  to  make  a  sale.  This  in- 
struction is  based  entirely  upon  appellee's 


Digitized  by 


Google 


696 


161  SOUTHWESTERN  BEFOBTEB 


(Arib 


contention  that  appellants  misrepresented  to 
him  the  date  of  the  expiration  of  the  contract, 
and  thereby  induced  him  to  enter  Into  an- 
other contract  for  the  sale  of  the  property. 
The  Jury,  however,  found  against  appellee  on 
that  Issue,  otherwise  they  could  not  have 
found  In  favor  of  appellants  for  the  $500. 
Therefore  the  Instruction  was  not  prejudicial, 
even  If  It  is  open  to  the  objection  urged  by 
appellants  that  it  ignored  one  of  their  con- 
tentions in  the  case. 

[4]  As  to  the  other  refused  Instructions  re- 
qnested  by  appellantB,  we  think  that  they 
were  not  prejudicial,  as  the  other  instruc- 
tions In  the  case  fairly  submitted  the  Issues. 

We  are  of  the  opinion,  upon  the  whole, 
that  the  case  was  properly  submitted  to  the 
jury,  and  that  the  verdict  should  not  be  dis- 
turbed. 

Judgment  aftoned. 


FRIEDMAN  et  aL  r.  SCHLEUTER  et  A 
(Supreme  Court  of  Arkansas.    Nov.  25,  1912.) 

1.  FBATn>s,   Statute  of  (§  48»J— Contracts, 

TO  BB  PKBTOBMED  WITHIN  A  TeAB. 

A  contract  for  the  erection  of  a  bnildinR. 
which  may  be  performed  within  a  year,  ia  not 
prohibited  by  the  statute  of  frauds,  and  may 
be  oraL 

[Ed.    Note.— For    other    cases,    see    Frauds, 
SUtute  of,  Cent  Dig.  f  74;   Dec.  Dig.  I  49.*] 

2.  CoNTSAOis  (I  82*)— Mkbthto  of  Miitd»— 
BEDTTcnon  to  Writinq — Nboebsitt. 

Where  the  terms  of  a  contract  are  actually 
agreed  on,  the  contract  is  effective,  though  it 
is  expected  that  the  contract  shall  be  reduced 
to  writing  as  evidence  of  the  agreement 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  {  1C9 ;   Dec.  Dig.  |  32.*] 

3.  CoNTBAoro  (I  82*) — Building  Contracts 
— AoBBXiaRT  or  Parties— Validity. 

Where  a  contract  for  the  construction  of 
a  building  was  orally  agreed  on,  including  the 
time  for  completion  of  the  building  and  dam- 
aj^s  per  day  for  any  delay,  the  mere  fact  that 
the  contract  was  to  be  reduced  to  writing  as 
evidence  of  its  terms  did  not  prevent  it  from 
being  effective  from  the  date  oi  the  agreement 
of  the  parties. 

[E>L  Note.— For  other  cases,  see  Oontracts, 
Cent  Dig.  |  169;   Dec  Dig.  f  82.*] 

4.  Contracts  ({  212*)— Buildino  Cortbaots 
—Time  roR  F^srOBMANCE. 

Where  a  contract  to  erect  a  building  does 
not  &c  the  time  for  completion,  the  law  Cnplies 
that  a  reasonable  time  for  performance  is  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  If  944-966;   Dec.  Dig.  f  212.*] 

6.  Contracts  (S  212*)- BtJiLWHo  Contracts 

— iHFLiED  Obligations. 

In  the  absence  of  any  provision  In  a  build- 
ing contract  as  to  the  time  of  payment,  the  law 
presumes  that  payment  shall  be  made  on  the 
completion  of  the  work. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  944-9S6 ;   Dec.  Dig.  {  212.*] 

6.  Contbaots  (I  9*)— BuiLDnca  Contracts— 
Vauditt— Ckbtaintt. 

A  contract  for  the  construction  of  a  build- 
ing according  to  plans  prepared  by  an  archi- 
tect, which  nzes  the  time  for  the  completion  of 


the  building  and  damages  per  day  for  any  de- 
lay, and  which  requires  the  contractor  to  im> 
mediately  enter  on  the  work,  is  sufficiently  def- 
inite for  enforcement,  though  it  Is  intended  that 
the  contract  shall  be  reduced  to  writing  as  evi- 
dence of  its  terms. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  10-20:   Dec.  Dig.  |  9.*] 

Appeal  from  Circuit  Court,  Sebastian  Coon- 
ty;  Daniel  Hon,  Judge. 

Action  by  Frederick  J.  Schleuter  and  an- 
other against  Lewis  Friedman  and  another. 
From  a  Judgment  for  plaintiffs,  defoidaiito 
appeaL    AfSrmed. 

Appellees  brouj^t  this  salt  in  the  drcnlt 
court  against  appellants  to  recover  dama<es 
for  an  alleged  breach  in  a  building  contract 
with  them.  Appellees  were  contractors  and. 
house  builders,  and  appellants  were  the  own- 
ers of  certain  lots  In  the  dty  of  Ft  Smltli 
apon  which  they  desired  to  erect  a  three- 
story  business  house.  Appellants  advertised; 
for  bids  for  the  erection  of  the  house  on  the 
lots  according  to  the  plans  and  specifications 
fnmlsbed  by  them.  The-  notice  and  adver- 
tisement for  bids  and  the  plans  and  spedflca- 
tioos  which  accompanied  them  comprised  22 
typewritten  pages  of  legal  size.  Hehce  it  is 
impracticable  to  set  them  out  in  fnll  here. 
We  deem  It  sufficient  to  say  that  the  descrip- 
tion of  the  lots  upon  which  the  house  was 
to  be  built  is  contained  in  the  notice  and  ad- 
vertisement for  bids.  The  plans  and  epecUi- 
cations  were  prepared  by  the  architect  of 
appellants,  and  were  full  and  complete.  Tbey 
contained  a  definite  and  detailed  statement 
of  the  kind  and  quality  of  material  to  be 
used,  the  dimensions  of  the  building  and  the 
various  rooms  to  be  contained  therein,  and 
the  exact  manner  In  which  every  part  of  the 
work  should  be  done.  In  short,  they  were 
as  specific  as  could  be,  and  were  Intoided  as 
a  definite  and  Bi>eciflc  guide  in  the  erection 
of  the  building.  They  provided  for  a  bond 
to  be  executed  by  the  builder,  and  contained 
clauses  relative  to  changes  in  the  contract 
and  disputes  arising  between  the  builder  and 
owner.  They  provided  that  the  work  should 
be  done  by  union  labor,  and  that  the  con- 
tractor should  be  responsible  for  all  damage 
suits  arising  out  of  and  in  connection  with 
the  work.  Another  clause  provided  tliat  the 
details,  drawings,  and  specifications  are  in- 
tended to  describe  the  work,  and  shall  not 
be  deviated  from  without  written  Instructions 
from  the  architect  The  notice  and  adver- 
tisement reserved  to  the  owner  three  days 
to  determine  the  successful  bidder,  and  pro* 
vlded  that  any  and  all  bids  might  be  reject- 
ed after  the  bids  were  opened.  The  bid  of 
the  appellees  was  as  follows: 

"Ft  Smith,  Ark.,  Aug.  9— U. 

"We  propose  to  erect  the  building  for  Fried* 
man-Mincer  according  to  plans  and  spedAca- 
tions  for  the  sum  of  $26,229.00  (twenty-Six 
thousand  two  hundred  and  twenty-nine  dol> 
lars).    This  bid  is  subject  to  the  agreement 
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of  June  16,  ISll,  between  architects  and  con- 
tractors, and  subject  to  three  days'  accept- 
ance." 

The  testlnKnay  on  the  part  of  appellees 
tended  to  show  that  the  bids  were  opened  on 
Thursday,  and  that  appellants,  after  looking 
at  the  bids,  said  they  would  not  need  three 
days  to  determine  who  was  the  successful  bid- 
der, but  that  they  would  decide  the  question 
the  next  morning.  Will  Schleuter,  one  of  the 
appellees,  testified  that  he  met  Mr.  Friedman, 
one  of  the  appellants,  the  next  morning  after 
the  bids  had  been  opened,  and  In  regard  to 
the  acceptance  of  the  bid  of  appellees  by  ap- 
pellant we  quote  from  his  testimony  as  fol- 
lows: "A.  I  met  Mr.  BYledman,  and  asked 
him  whether  he  had  decided  on  who  was  to 
have  the  Job.  Q.  That  was  Friday  morning 
about  what  time?  A.  That  was  between  9 
and  10  o'clock.  Q.  Where  did  you  meet  him? 
A.  Bight  at  Padgett's  caf&  Q.  In  front  of 
where  their  office  had  been?  A.  Xes,  sir.  Q. 
And  he  said,  *Yes,'  they  had  decided  that  yes- 
terday? A.  Yes,  sir;  and  that  we  got  the  Job, 
and  he  was  glad  we  got  It,  and  that  he  bad 
told  Mr.  Strong  to  make  up  the  contract,  and 
that  be  was  working  on  It  then.  I  told  him 
I  was  glad  of  It,  glad  that  we  got  the  Job, 
and  went  on.  That  same  afternoon,  Friday 
afternoon,  I  met  Mr.  Mincer  on  the  car,  and 
he  told  me  the  same  thing;  that  we  had  the 
Job,  and  they  were  fixing  up  the  contract  and 
bond  then.  So  the  next  morning — that  is, 
Saturday  morning — there  was  to  be  another 
Job  let  out  of  Mr.  Strong's  office,  and  I  went 
up  there  to  see  blm  about  It,  and  I  went  up 
and  he  said:  'Here  Is  the  bond.  You  take 
the  bond  and  have  It  fixed  up,  and  come  back 
here  at  10  o'clock,  and  I  will  have  the  c<m- 
tract  ready  for  you.'  So  I  took  the  bond, 
and  was  going  to  give  it  to  Fred,  my  brother, 
and  that  is  all  l  know  about  that  He  took 
It  off  at  that  ttma"  He  testified,  further, 
that  appellees  were  the  lowest  bidders,  and 
that  the  architect,  who  made  the  plans  for 
appellants,  and  whose  business  it  was  to  pre- 
pare the  bond  and  contract,  did  prepare  the 
Iwnd  and  gave  it  to  appellees,  and  also  pre- 
pared a  written  contract  The  testimony 
showed  that  appellees  executed  the  bond, 
with  sureties,  and  that  the  bond  was  sub-, 
mitted  by  them  to  appeUauts,  who  retained 
It.  Later  on  the  aiq;)eUant8  refused  to  sign 
tbe  contract,  and  notified  appellees  that  they 
would  not  be  permitted  to  construct  the 
bonae.  Fred  Schleuter  testified  that  appel- 
lants examined  the  bond  executed  by  appel- 
lees and  accepted  It  He  said  they  told  him 
tbe  bond  was  satisfactory,  and  then  suggest- 
ed that  we  had  not  agreed  on  the  time  limit 
and  the  forfeiture.  After  some  discussion  of 
tbA  matter  we  agreed  to  complete  the  Job  in 
100  working  days,  and  agreed  on  |25  per  day 
tor  damages  for  dday.  He  also  stated  that 
Ifr.  Mincer,  one  of  the  appellants,  said  they 
had  not  signed  the  contract  that  morning; 
tbat  he  wanted  to  see  his  attorney,  and  would 


be  ready  to  sign  the  contract  at  4  o^dodc  that 
afternoon;  that  he  went  to  see  Mr.  Mincer 
about  4  o'clock,  and  after  some  discussion 
about  the  matter  he  declined  to  sign  the  con- 
tract Appellees  also  adduced  evidence  tend- 
ing to  show  the  amount  of  damages  suffered 
by  them. 

The  evidence  on  the  part  of  appellants 
tends  to  show  that  tbey  did  not  accept  the 
bid  of  appellees,  by  exercising  their  right  un- 
der the  notice  and  advertisement  to  reject 
It  They  were  questioned  in  regard  to  the 
conversation  with  Will  Schleuter  and  Fred 
Schleuter,  and  denied  that  they  had  it,  or 
that  they  told  them  that  appellees'  bid  would 
be  accepted.  The  architect  admitted  that  he 
prepared  the  contract,  but  testified  that  he 
wrote  it  at  the  suggestion  of  one  of  the  ap- 
I)ellees,  and  that  neither  one  of  appellants  re- 
quested him  to  prepare  it 

The  Jury  returned  a  yerdlct  for  appellees, 
and  from  the  Judgment  rendered  appellants 
have  duly  prosecuted  ah  appeal  to  this  court 

Read  &  McDonough,  of  Ft  Smith,  for  ap- 
pellants. C.  B.  &  H.  P.  Warner,  of  Ft  Smith, 
for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  Counsel  for  appellants  asked 
the  court  to  direct  a  verdict  for  them,  and 
the  refusal  of  the  court  to  do  so  is  the  only 
ground  upon  which  we  are  asked  to  reverse 
the  Judgment  They  asked  for  a  directed 
verdict  on  the  ground  that  no  agreement 
was  ever  made  between  appellants  and  ap- 
pellees, and  contend,  further,  that,  if  there 
was  an  agreement  entered  into,  it  wais  an 
oral  agreement,  and  not  binding  on  the  par- 
ties, because  it  was  the  understanding  and 
intention  of  the  parties  that  any  agreement 
entered  into  should  be  reduced  to  writing 
before  It  should  become  binding.  The  con- 
tract could  be  performed  within  a  year,  and 
contracts  of  this  character  are  not  prohib- 
ited by  the  statute  of  frauds  in  this  state; 
hence  a  written  contract  was  not  necessary. 
6  Cyc.  10 ;  Sarles  et  aL  y.  Sharlow  et  aL,  5 
Dak.  100,  87  N.  W.  748. 

[2]  In  the  case  of  Etoerson  v.  Stevens 
Grocer  Co.,  96  Ark.  at  page  426,  130  S.  W. 
at  page  643)  the  court  said:  "If  the  contract 
is  actually  entered  into  and  made,  whether 
by  messages,  correspondence,  or  by  word  of 
mouth,  the  agreement  becomes  at  once  ef- 
fective, although  it  was  expected  that  the 
terms  would  afterwards  be  embodied  in  a 
written  Instrument  and  signed.  The  mere 
reference  to  a  future  contract  in  writing 
would  not  negative  a  present  contract,  if 
the  terms  thereof  were  actually  assented  to 
by  both  parties.  The  written  draft  of  the 
contract  would  only  be  a  convenient  record 
of  the  agreement  and  the  evidence  thereof; 
but  it  would  only  constitute  evidence  of  the 
agreement,  and  its  absence  would  not  affect 
the  binding  force  of  the  contract  that  was 
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closed.  Therefore,  if  an  unconditional  offer 
is  made,  and  tbat  ofFer  accepted,  tliis  will 
constitute  an  obligatory  contract,  although 
the  parties  also  understand  that  a  written 
contract  embodying  tlie  terms  should  be 
drawn  and  executed." 

The  principles  of  law  applicable  here  are 
well  stated  in  the  case  of  Rosster  t.  Miller, 
3  App.  Gas.  (Eng.)  at  page  1151,  where  Lord 
Blackburn  said:  "I  quite  agree  with  the 
Lords  Justices  (wholly  independent  of  the 
statute  of  frauds)  it  is  a  necessary  part  of 
the  plaintUTs  case  to  show  that  the  two  par- 
ties tiad  come  to  a  flnal  and  complete  agree- 
ment, for,  if  not,  there  was  no  contract  So 
long  as  they  are  only  in  negotiation,  either 
party  may  retract;  and  though  the  parties 
may  hare  agreed  on  all  the  cardinal  points 
of  the  Intended  contract,  yet,  if  some  par- 
ticulars essential  to  the  agreement  still  re- 
main to  be  settled  afterwards,  there  is  no 
contract  The  parties,  in  such  a  case,  are 
still  only  in  negotiation.  But  the  mere  fact 
that  the  parties  liaTe  expressly  stipulated 
that  there  shall  afterwards  be  a  formal 
agreement  prepared,  embodying  the  terms, 
which  shall  be  signed  by  the  parties,  does 
not  by  itself,  show  that  they  continue  mere- 
ly in  negotiation.  It  is  a  matter  to  be  taken 
Into  account  in  construing  the  evidence  and 
determining  whether  the  parties  have  really 
come  to  a  flnal  agreement  or  not  But  as 
soon  as  the  fact  Is  established  of  the  flnal 
mutual  assent  of  the  parties,  so  that  those 
who  draw  ap  the  formal  agreement  have 
not  the  power  to  vary  the  terms  already  set- 
tled, I  think  the  contract  is  completed."  To 
the  same  effect  see  Western  Rooflng  Tile 
Go.  V.  Jones,  26  Okl.  209,  109  Pac.  225,  Ann. 
Gas.  1912B,  127;  7  A.  &  B.  Bncy.  of  Law, 
140;  Page  on  Gontracts,  vol.  1,  par.  54; 
Boysen  v.  Van  Dorn  Iron  Works,  94  App. 
Div.  95,  87  N.  Y.  Snpp.  995 ;  Lowrey  v.  Dan- 
forth,  95  Mo.  App.  441,  69  S.  W.  39;  Green 
v.  Cole,  103  Mo.  70,  16  8.  W.  317;  Interna- 
tional Harvester  Co.  v.  CampbeU,  43  Tex. 
Glv.  App.  421,  96  S.  W.  93;  Lane  v.  War- 
ren, B3  Tex.  Civ.  App.  122,  116  S.  W.  903; 
IMsken  V.  Herter,  73  App.  Div.  453,  77  N. 
Y.  Supp.  300. 

In  the  application  of  the  principles  above 
announced  to  the  facts  in  the  case  at  bar.  It 
cannot  be  said  that  the  undisputed  evidence 
shows  that  the  agreement  made  was  not  the 
end  of  negotiations  between  appellants  and 
appellees.  Counsel  for  appellants  insist  that 
because  the  contract  was  to  be  reduced  to 
writing  and  a  bond  tendered  accompanying 
it,  and  because  the  notice  and  advertisement 
and  the  plans  and  specifications  did  not  pro- 
vide a  time  of  payment  to  the  builder  and 
a  time  for  the  completion  of  the  contract 
that  no  contract  could  exist  without  sudi 
writing. 

[3]  The  testimony  of  appellees  shows  that 
the  bond  provided  for  in  the  notice  and  ad- 
vertisement was  executed  hy  appellees  and 


accepted  by  appellants,  that  their  bid  was 
accepted  by  appellants,  that  they  subse- 
quently agreed  that  the  time  for  the  com- 
pletion of  the  building  should  be  100  work- 
ing days,  and  that  the  damages  for  delay  in 
the  completion  of  the  building  should  be  |25 
per  day.  It  appears,  then,  from  their  testi- 
mony, that  all  the  terms  of  the  contract 
were  agreed  upon,  and  its  reduction  to  writ- 
ing was  Intended  merely  for  facility  of 
proof  as  to  its  terms.  In  such  cases  the 
provision  for  a  contract  in  writing  is  not 
inconsistent  with  the  present  contract  and 
this  is  especially  true  in  a  case  where  the 
things  to  be  done  are  provided  for  in  writ- 
ten plans  and  spedflcations,  which  are  so 
deflnite  and  detailed  as  to  present  a  perfect 
guide  as  to  the  rights  and  duties  of  the  re- 
spective i>arties  in  the  erection  of  the  pro- 
posed building.  According  to  the  evidence 
for  appellees,  the  minds  of  app^lants  and 
appellees  were  In  accord  as  to  all  the  provi- 
sions of  the  contract  and  the  writing  was 
intended  to  exhibit  and  set  forth  Just  what 
they  had  agreed  upon  and  understood.  Ap- 
pellants did  more  than  telling  appellees  that 
they  were  the  lowest  bidders.  According  to 
the  testimony  of  ai^teUees,  they  told  them 
that  they  had  gotten  the  job,  and  tliat  their 
architect  was  then  working  on  the  contract 
As  we  have  already  seen,  the  terms  of  the 
contract  were  then  as  deflnite  and  certain  as 
they  could  be,  except  as  to  the  time  of  pay- 
ment the  time  of  completion  of  the  work, 
and  the  amount  of  damages  for  delay  in  the 
completion  of  the  work.  The  time  for  com- 
pletion of  the  work  and  the  damages  for 
delay  were  subsequently  agreed  upon. 

[4]  Moreover,  where  a  contract  f&ils  to 
specify  a  time  for  completion  it  will  be  im- 
plied that  a  reasonable  time  for  performance 
was  intended.  6  Cyc.  66;  Long  v.  Clias.  T. 
Abeles  &  Co.,  77  Ark.  150,  91  S.  W.  29. 

[«]  In  regard  to  the  time  of  making  pay- 
ment it  may  be  said  that  in  the  absence 
from  the  contract  of  any  provisions  on  the 
point  the  time  of  making  payment  is  pre- 
sumed to  be  on  completion  of  the  work.  6 
Cya  76;  Wright  v.  Maxwell,  9  Ind.  192; 
Shanks,  v.  Griffen,  14  B.  Hon.  (Ey.)  163. 

16]  The  contract  then,  could  not  be  said 
to  be  too  uncertain  and  Indeflnlte  for  m- 
forcement  Under  the  instructions  of  the 
court  the  Jury  in  effect  found  that  the  con- 
tract was  made  or  entered  into,  that  its  per- 
formance was  to  be  immediately  entered  up- 
on, that  the  preparation  of  the  written  form 
of  the  contract  was  matter  to  be  subse- 
quently attended  to,  and  that  the  written 
contract  was  not  intended  to  be  a  condition 
precedent  to  the  taking  effect  of  the  con- 
tract. The  verdict  of  the  Jury  was  supported 
by  the  evldraice,  and  the  court  did  not  orr 
in  refusing  to  direct  a  verdict  for  appellants. 

No  other  assignments  of  error  are  urged 
for  the  reversal  of  the  Judgment,  and  the 
Judgment  will  be  afElrmed. 
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BLAOQ  et  aL  ▼.  FRY  et  aL 

(Supreme  Goart  of  Arkansas.    Not.  25,  1912.) 

Apfeai.  and  Bkbob  (i  185*)— Pbesemtation 
Below— StTBBTiTDTiON  of  Judoes. 

A  party  who  went  to  trial  when  a  special 
chancellor  was  sabstitnted  cannot  first  object 
on  appeal  that  when  the  regular  chancellor  an- 
nounced his  disqualification,  special  chancellor 
was  elected  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1166-1176,  1876;  Dec. 
Dig.  i  186.«] 

Appeal  from  Clrcnlt  Court,  Yell  County; 
Tom  D.  Patton,  Special  Judge. 

Action  by  H.  N.  Fry  and  others  against 
B.  D.  Blagg  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    A£Brmed. 

Jo  Johnson,  of  Ft  Smith,  for  api)ellant& 
Prlddy  Sc  Chambers,  of  Danrille,  for  appel- 
lees. 

HABT,  J.     Appellees  Instituted  this  salt 
In   the   chanceiy   court   against  appellants. 
The  record  shows  that,  when  the  case  was 
reached  on  the  regular  call  of  the  calendar, 
the  Hon.  J.  O.  Wallace,  the  regular  chancel- 
lor, announced  his  disquaUflcatlon  to  sit  in 
the  cause.    Whereupon  the  clerk  of  the  court 
proceeded  to  hold  an  election  for  a  special 
chancellor  to  hear  said  cause,  which  resulted 
In  the  election  of  Hon.  T.  D.  Patton,  a  mem- 
ber of  the  bar  of  the  court,  as  such  special 
chancellor.    The  regular  chancellor  then  ad- 
ministered to  him  the  oath  required  by  law, 
and  apon  the  regular  chancellor  vacating  the 
bench   the  special   chancellor  assumed   the 
bench,  and  proceeded  to  try  the  cause.     A 
decree  was  rendered  in  favor  of  the  appellees, 
the  plaintiffs  below,  against  appellants,  the 
defendants  below.     The  record  recites  that 
both  the  plaintiffs  and  defendants  were  pres- 
ent at  the  trial.    The  case  is  here  on  appeal. 
It  is  now  insisted  by  counsel  for  appellants 
that  the  regular  chancellor  had  no  right  to 
withdraw  and  to  cause  the  substitution  of  a 
special  chancellor,  and  for  this  reason  the 
decree  should  be  reversed.     In  the  case  of 
Sweeptzer  v.  Gaines  et  aL,  19  Ark.  96^  the 
court  held:    "In  order  to  present  any  qaes- 
tlon  in  the  appellate  court  as  to  the  right  of 
a  special  Judge  to  preside  in  the  trial  of  the 
cause,   his   power   and   authority   must   be 
questioned    in    the    court    below,    and    the 
grounds  of  the  objection  stated  in  the  rec- 
ord."    Both  appellees  and  appellants  were 
present  at  the  trial  of  the  cause  in  the  dian- 
ceiy  court,  and,  so  far  as  the  record  dis- 
doses,  no  objection  was  at  any  time  or  In 
any  manner  made  to  the  special  chancellor 
acting  as  Judge  in  the  case.    This  court  will 
not  now  for  the  first  time  hear  such  an  ob- 
Jectton.    As  held  in  the  case  of  Sweeptzer  t. 
Gaines,  supra,  in  order  to  be  available  here, 
the  power  and  authority  of  a  special  chan- 
cellor must  have  been  questioned  in  the  chan- 
cery court    The  record  shows  that  the  regu- 


lar chancellor  announced  his  disqualification, 
and  that  the  special  chancellor  was  dected 
and  qualified  In  the  manner  provided  by  the 
Constitution.  The  parties  went  to  trial  be- 
fore him  without  objection.  The  proceedings 
were  had  at  a  regular  term  of  the  court  and 
the  usual  presumption  must  be  Indulged  in 
in  favor  of  their  regularity. 
The  decree  will  be  afllrmed. 


ST.  LOUIS,  L  M.  &  8.  B.  CO.  ▼.  BBOGAN. 
(Supreme  Court  of  Arkansas.  Oct  28,  1912.) 
L  Affeai.  and  Ebbob  (|  232*)— Objection  to 

Evidence. 
Objections,  in  an  action  for  injuries,  to 
the  testimony  and  conclusions  arrived  at  "from 
an  examination  made  by  the  witness  of  X-ray 
pictures,  when  the  witness  testified  that  he 
was  no  X-ray  expert"  reserved  in  the  motion 
for  new  trial,  did  not  assign  error  from  the 
admission  of  testimony  showing  a  controversy 
among  the  physicians  as  to  the  nature  of  plain- 
tiff's injuries  and  his  present  and  future  con- 
dition as  a  result  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jl  1851.  1868,  1426,  1430. 
1431;  Dec  Dig.  I  232.«] 

2.  Damages  ({  1S2*)— Febbonai.  tcaxmn»~- 
Excessive  Beoovebt. 

Where  a  locomotive  fireman,  27  years  of 
age,  in  good  health,  earning  from  $125  to. $150 
per  month,  with  prospect  of  an  early^  promo- 
tion to  the  position  of  engineer,  paying  $175 
to  $250,  was  Injured,  and  one  leg  would  have 
to  be  amputated,  the  booe  of  one  shoulder  was 
broken  and  woijd  probably  not  unite,  and  he 
was  permanently  incapacitated  for  performing 
the  duties  of  his  vocation,  and  ajt  tne  time  of 
trial  bad  endured  intense  suffering  for  over 
three  months,  and  been  at  an  expense  of  about 
$600  for  surgical  treatment  a  verdict  for  $25,- 
OOO  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  fi  372-385,  396;   Dec.  JDig.  |  132.*] 

3.  Dauaoeb  (t  187*)— Evidence  of  Life  Ex- 

PEOTANOT. 

Where  there  was  evidence  of  plaintiff's 
age  at  the  time  of  his  injary,  that  he  was  then 
in  good  health,  and  of  his  occupation,  the  jury 
could  estimate  the  probable  duration  of  his 
life,  though  mortuary  tables  were  not  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  509;   Dec.  Dig.  |  187.*] 

4.  TBIAL     (I    296*)— iNBTBUOnONB  — Ebbobs 

Cubed  bt  Otheb  Inbtbuctions. 

An  instruction,  in  a  fireman's  action  for 
injuries  from  his  engine  colliding  with  a  car 
standing  on  a  side  switch,  to  find  for  plaintiff 
if  he  was  injured,  in  the  performance  of  his 
duties,  from  bis  engine  colliding  with  a  car 
which  defendant  in  its  failure  to  exercise  rea- 
sonable care  had  negligently  placed  and  left 
standing,  and  which  caused  the  collision,  was 
not  erroneous,  as  assuming  that  defendant  was 
negligent  when  followed  by  other  instructions 
clearly  showing  the  court's  intention  to  sub- 
mit to  the  jury  the  question  whether  defend- 
ant was  negligent  in  placing  the  car  on  the 
side  switch. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di|.^H  706-713,  715,  716,  718;    Dec.  Dig.  $ 

6.  Mabteb  and  Sebvant  (8  217*) — ^iNJxmT  to 
Sebvant— AssTTUPnoN  OF  Risk. 

Where  a  locomotive  fireman  is  injured 
from  a  collision  between  his  engine  and  a  car 
on  a  side  switch,  and  the  coUision  results  from 


•For  other  cases  see  uma  toplo  and  section  NUMBER  la  Dae.  Dig.  ft  Am,  Dig.  Key-No.  Series  A  Kap'r  Indexes 
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the  railroad  company's  failure  to  exercise  rea- 
sonable care  to  permit  safe  passage  for  the 
engine,  the  fireman  is  not  chargeable  with  hav- 
ing assumed,  as  an  incident  of  nis  employment, 
the  risk  of  being  hurt,  unless  he  actually  knew 
of  the  dangerous  position  of  the  car,  and  real- 
ized the  danger,  and  then  voluntarily  exposed 
himself  to  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  l>ig.  {$  574-000;  Dec.  Dig.  § 
217.*] 

6.  Masteb  and  Sbbvaht  (i  295*)— Injttbt  to 
Servant — Instrtjction.— MoDincATioN. 

The  court  properly  refused  to  modify  in- 
structions dealing  only  with  the  issue  of  as- 
sumed risk,  80  as  to  present  also  the  issue  of 
contributory  negligence;  these  two  defenses 
being  separate  and  independent 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1168-1179;  Dec  Dig.  | 
296.*] 

7.  Masteb  and  Sebvant  (S  203*)— "Abstjuxd 
Risk" — "Contbibutoby  Neqligekce." 

The  defenses  of  "assumed  risk"  and  "con- 
tributory negligence"  are  separate  and  inde- 
pendent; the  former  arising  out  of  contract  re- 
lations, and  the  latter  not. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  53&-543;  Dec.  Dig.  g 
203.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  589-691 ;  voL  8,  pp.  7584,  7585;  voL 
2,  pp.  1540-1547;  voL  8,  p.  7617.] 

a  Abpeai,  and  Ebbob  (I  1066*) — Review- 

Babmless  Ebbob— Instruction. 

An  instruction  submitting  the  issue  of  con- 
tributory negligence.  If  erroneous,  was  harm- 
less as  to  tna  defendant  where  there  was  no 
evidence  from  which  reasonable  minds  could 
have  concluded  plaintiff  was  negligent 

[Ed.  Note.— Fop  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;   Dec.  Dig.  |  1066.»] 

9.  Masteb  and  Sebtant  (f  265*)— Injvbt  to 
Sebvant  —  Contbibutort     .iNeolioence  — 

BiTBDBN  OF   PBOOF. 

In  a  fireman's  action  for  injuries  from 
the  collision  of  his  engine  with  a  car  on  a  side 
switch,  the  burden  was  on  defendant  to  prove 
plfUntlfi's  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Ii  877-908,  956;  Dec.  Dig. 
i  266.*] 

10.  Tbiai.  (I  133*)— ABauKXNT  of  Counsel 
—Action  of  Coubt. 

Statements  of  plaintiff's  oonnsel,  in  argu- 
ment, that  defendant  had  time  before  suit  was 
filed  to  ofter  settlement,  and  none  was  olTered, 
were  not  prejudicial,  where  they  were  imme- 
diately withdrawn,  and  the  court  admonished 
the  jury  not  to  consider  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  316;  Dec.  Dig.  |  133.*] 

11.  Damages  (i  216*)— Injubies  to  Sebvant— 
Measure  of  Dauaqes. 

Where,  in  an  action  for  Injuries,  there  was 
evidence  limiting  definitely  plaintiff's  expense 
to  ft  certain  sum,  an  instruction  that,  in  arriv- 
ing at  the  amount  of  plaintiff's  damages,  the 
jury  could  consider  "the  expense  to  which  he 
is  subjected  as  a  result  of  his  injured  condi- 
tion," was  not  erroneous,  as  permitting  the 
jury  to  speculate. 

[ESd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  648-556;    Dec.  Dig.  §  216. •! 

Appeal  ttom  Circuit  Conrt,  Hot  Springs 
County;  W.  H.  Evans,  Judge. 

Action  by  F.  T.  Brogan  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 


Company.    From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  Instruction  on  the  measure  of  dam- 
ages was  as  follows: 

Instruction  No.  5:  "Tou  are  Instructed 
that  If  yon  find  for  the  plaintiff  yon  will  as- 
sess his  damages  at  such  a  sum  of  money  as 
will  be  a  fair  and  reasonable  compensation 
to  blm  for  the  injuries  he  has  received  as  a 
result  of  the  alleged  accident;  and  in  arriv- 
ing at  the  amount  of  said  sum  of  money  you 
will  take  Into  consideration,  as  you  find  from 
the  evidence,  the  nature  and  extent  of  bis  in- 
juries, wbetber  temporary  or  permanent  in 
character,  results  reasonably  certain  to  fol- 
low, any  disfigurement  of  bis  person  as  a  re- 
sult of  bis  injuries,  the  bodily  pain  and  men- 
tal  suffering  be  ba?  endured,  and  that  he  is 
reasonably  certain  from  the  evidence  to  here- 
after endure,  as  a  result  of  his  physical  In- 
juries, the  loss  of  earnings  from  hla  labor 
since  be  received  bis  Injuries,  and  the  loss  of 
earnings  in  the  future  of  bis  life  by  virtue 
of  bis  decreased  capacity  to  earn  money  be- 
cause of  bis  injured  condition,  bis  age  and 
reasonable  expectancy  of  years  of  llfe^  his 
vocation  and  earning  capacity  prior  to  his 
injury,  witb  his  probable  chance  of  being 
promoted  to  a  position  of  increased  remuner- 
ation of  bis  services  bad  be  not  been  injured, 
bis  condition  of  physical  Etrength  and  health 
prior  to  bis  injuries,  and  the  expenses  to 
which  be  is  subjected  as  a  result  of  bis  in- 
jured condition." 

Ai^>ellee  was  In  the  employ  of  the  appA' 
lent  as  a  locomotive  fireman.  On  October  17, 
1911,  be  was  engaged  in  firing  on  a  locomo- 
tive engine  in  the  Argenta  yards  while 
switching  freight  cars.  He  bad  never  before 
worked  In  that  yard  as  a  switdi  engine  fire- 
man, nor  bad  he  ever  worked  as  a  switch 
engine  fireman  on  any  other  road.  He  was 
not  familiar  witb  the  tracks  In  the  Argenta 
yards.  He  bad  been  firing  on  the  main  line 
of  the  Iron  Mountain  until  be  was  caUed  on 
the  night  of  October  17th  to  fire  on  the 
snvltcb  engine  In  the  Argenta  yards.  He 
went  on  duty  that  night  about  8  o'clock;  bad 
to  keep  firing  right  along  all  the  time  to 
keep  steam  and  water  In  the  engine.  He  bad 
no  time  to  look  out;  had  put  a  fire  in  tbe  en- 
gine, and  got  up  in  tbe  seat,  and  bis  eyes 
were  blinded  from  the  fire  and  heat  E^ve 
cars  were  attached  to  the  bead  of  the  ea- 
glne.  They  were  moving  towards  the  north. 
He  did  not  know  what  kind  of  cars  were 
coupled  in  front  of  the  engine,  other  than 
that  there  was  a  box  car  next  to  the  engine. 
That  car  was  as  high  as  tbe  top  of  the  head- 
light on  tbe  engine  Tbe  distance  between 
tbe  end  of  the  box  car  and  the  headlight  on 
the  engine  was  about  two  feet  The  box 
car,  appellee  says,  caused  the  headlight  to 
reflect  back  in  bis  eyea  He  could  not  have 
seen  tbe  car  standing  out  at  the  side  and 
ahead  of  the  engine  because  of  the  light  re- 
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fleeting  In  his  eyes.  The  signals  for  working 
purposes  were  given  on  the  engineer's  side. 
As  hla  engine  was  propelling,  at  a  slow  speed, 
the  cars  ahead  of  it  along  the  lead  track, 
the  cab  of  the  engine  collided  with  a  car 
standing  on  the  side  track  leading  out  from 
the  lead  track  on  appellee's  side  of  the  en- 
gine. The  cars  ahead  of  the  engine  on  the 
lead  track  had  passed  the  car  standing  on 
the  side  track,  bnt  the  cab  of  the  engine  cor- 
nered with  it.  When  appdlee  heard  the 
crash,  he  endeavored  to  get  out  through  the 
front  window;  bnt  his  leg  was  caught,  and 
he  sustained  serious  injuries,  which  will  be 
hereinafter  described. 

Appellee  did  not  know  that  the  box  car 
with  which  the  engine  collided  was  so  close 
to  the  lead  track  on  which  the  engine  was 
moving.  This  car  had  been  dropped  into  the 
side  track  from  the  lead  track,  and  left  there 
by  the  engine  on  which  the  appellee  was  at 
work.  After  the  box  car  had  been  dropped 
In  on  the  side  track  from  the  lead  track,  the 
engine  had  pulled  back  onto  the  lead  track 
with  the  remaining  five  cars  of  the  string, 
and  as  these  cars  were  pushed  forward  by 
the  end  of  the  side  track  the  collision  occur- 
red by  whl<di  the  appellee  was  injured.  The 
foreman  of  the  switch  crew  directed  the 
movement  of  the  switch  engine  and  the  lo- 
cation of  the  cars.  He  had  placed  the  car 
in  the  position  where  it  was  at  the  time  It 
struck  the  engine.  He  states  that  the  appel- 
lant company  had  rules  covering  the  placing 
of  cars  In  the  clear  on  side  tracks.  The  rule 
required  that  "conductors  must  see  that 
brakes  are  set  on  cars  they  leave  on  sidings, 
and  when  the  siding  is  on  a  grade  they  must, 
when  practicable,  couple  aU  the  cars  togeth- 
er, and.  In  addition  to  setting  the  .brakes, 
the  wheels  must  be  blocked  and  safety 
switches  properly  adjusted.  "When  not  In 
use,  safety  switches  must  be  left  open.  In 
switching,  trainmen  must  know  that  brakes 
are  In  good  order  before  cutting  off  cars." 

The  rule  refers  to  condnctora,  and  In 
switchyards  the  yard  foreman  la  the  same 
as  the  conductor.  There  was  a  downgrade 
there  to  the  east  from  the  south  end.  The 
grade  there  was  snch  as  to  cause  the  cars  to 
go  away  from  the  lead,  and  the  engine  was 
headed  east  when  they  kicked  the  car  in  on 
the  track  where  it  stood  when  the  collision 
occurred.  The  foreman  stated  that  accord- 
ing to  his  Judgment  the  rules  of  the  compa- 
ny were  complied  with  in  placing  the  cars 
there  that  night  The  downgrade  would  be 
to  prevent  the  car  coming  out,  if  moving. 
The  brake  would  not  have  to  be  set  on  that 
'Car.  If  the  brakes  were  set  on  the  cars  be- 
low, tiiey  would  hold  that  car.  He  went 
down  and  got  on  top  of  the  rail,  which  was 
the  custom  and  the  rule,  and  stood  on  top  of 
the  rail  and  held  bis  hand  out,  and  ordina- 
rily, if  it  cleared  his  fingers,  holding  his  arm 
4>at  straight,  as  be  did  that  night,  it  would 
«lear  a  car  or  an  engine.  He  adopted  the 
usual  method  that  they  had  adopted  and 


been  using  for  2T  years  to  see  if  it  would 
pass,  and  In  his  Judgment  he  thought  it 
would.  The  brakes  were  not  set  on  the  box 
car  that  collided  with  the  engine,  nor  was: 
any  block  placed  under  the  wheel  on  the  end 
of  the  car  towards  the  lead  on  which  the 
engine  was  moving.  He  stated  that  it  was 
not  necessary.  He  kicked  the  car  In  on  the 
track,  which  consisted  in  giving  a  cut  of  cars 
a  start,  and  then  cutting  the  car  loose  from 
the  rest,  and  it  rolls  into  the  track.  On  that 
occasion  he  kicked  the  car  in,  and  walked  up 
the  lead,  and  stood  on  the  rail,  and  held  his 
hand  out,  taking  the  precaution  above  men- 
tioned. .  The  witness  testified  that  the  box 
ear  would  "have  no  reflection  on  a  person's- 
eyes  looking  ahead.  If  you  were  looking  di- 
rectly at  the  light  alone,  it  would;  but, 
where  yon  are  looking  at  the  reflection,  it 
does  not" 

AppeUee  brought  this  suit  on  November  6, 
1911,  and  in  his  complaint  he  alleged  that 
"the  cab  in  which  he  was  working  was 
struck  by  a  car  that  had  been  negligently 
left  standing  on  the  side  switch  north  of  the 
one  in  which  plalntlfF's  engine  was  turning, 
and  the  left  side  of  the  cab  was  crushed  in 
upon  the  plaintiff  and  seriously  injured 
him";  that  "said  accident  and  injury  was 
caused  by  the  n^Ugence  of  the  defendant 
and  its  servants  in  placing  and  leaving  on 
the  side  track,  so  near  the  lead  switch,  the 
car  which  struck  the  locomotive  on  which 
plaintiff  was  at  work,  and  in  negligently  di- 
recting the  train  on  which  plaintiff  was 
working  to  move  in  to  the  side  switch."  The 
defendant  answered,  denying  the  material  al- 
legations of  the  complaint,  and  setting  up 
that  the  plaintiff  was  Injured  by  his  own  negli- 
gence in  failing  to  keep  a  lookout,  which  it 
was  his  duty  to  do,  and  also  setting  np  that 
plaintiff  "was  as  well  informed  of  the  dan- 
gers from  cars  being  left  too  close  as  any  of 
defendant's  other  servants,  and  assumed  the 
risk  of  such  injury  as  might  occur  thereby." 

The  above  are  substantially  the  facts  on 
the  issues  of  negligence,  contributory  negli- 
gence, and  assumed  risk.  The  court  granted 
and  refused  requests  for  instructions,  to 
which  appellant  duly  excepted,  and  which  we 
will  comment  upon  in  the  opinion.  The  jury 
returned  a  verdict  for  $25,000,  judgment  was 
entered  for  that  sum  In  favor  of  the  appellee, 
and  this  appeal  has  been  duly  prosecuted. 
Other  facts  are  stated  In  opinion. 

B.  B.  Kinsworthy,  R.  B.  Wiley,  and  W.  G. 
Rlddick,  all  of  Little  Rock,  and  W.  V.  Tomp- 
kins, of  Prescott,  for  appellant  Robertson  & 
De  Mers,  of  Little  Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  appellant  contends  that  the  ver- 
dict was  excessive,  caused  "partially  at  least 
by  the  exploitation"  in  the  testimony  of  a 
"disagreement  amongst  the  doctors  who 
treated  appellee  at  the  hospital  and  those 
treating  him  after  he  left  the  hospital  as  to 
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whether  his  injuries  were  properly  treated  at 
the  hospital,  and  as  to  the  present  and  fu- 
ture results  of  his  Injuries  as  affected  by  that 
treatment"  The  testimony  of  physicians  on 
behalf  of  appellee,  one  of  whom  had  treated 
him  for  12  days  preceding  the  trial,  tended 
to  show  that  when  they  examined  appellee  his 
broken  leg  was  unhealed;  that,  notwithstand- 
ing the  efforts  of  the  physicians  at  the  hos- 
pital to  save  appellee's  foot  from  amputa- 
tion, same  was  now  necessary,  in  order  to 
save  appellee's  life ;  and  that  by  reason  of  a 
failure  to  operate  at  first,  and  on  account  of 
tlie  prolonged  treatment  in  trying  to  save  the 
limb,  the  bone  liad  decayed,  and  the  limb 
had  become  so  Infected  that  it  would  have  to 
be  amputated  above  the  knee,  whereas,  in 
their  opinion,  If  the  limb  bad  been  amputated 
soon  after  the  Injury  occurred,  it  would  have 
heea  only  necessary  to  amputate  betweoi  the 
ankle  and  the  knee.  In  describing  appellee's 
injuries,  the  testimony  of  physicians  in  his 
behalf  tended  to  show  that  he  had  a  broken 
shoulder,  the  bones  of  which,  on  account  of 
the  long  lapse  of  time  since  the  injury,  could 
not  be  knit  together,  because  of  the  decayed 
bone  at  the  fractured  ends.  The  testimony  of 
the  physicians  and  surgeons  on  behalf  of  the 
appellant,  who  treated  appellee  at  the  hos- 
pital where  he  was  taken  immediately  after 
his  injury  occurred,  tended  to  show  that  the 
methods  adopted  by  them  were  the  latest  and 
most  improved  methods  for  the  treatment  of 
injuries  such  as  appellee  had  received,  and 
were  adopted  because  of  the  hope  they  enter- 
tained of  saving  the  appellee's  limb.  They 
gave  appellee  the  same  treatment  that  they 
gave  other  patients,  under  similar  conditions, 
in  order  to  save'  his  leg ;  that  the  progress 
towards  ultimate  recovery  had  been  satisfac- 
tory up  to  the  time  the  patient  was  taken 
out  of  their  charge ;  and  that  there  had  been 
no  indication  of  death  of  the  bone  and  no  in- 
fection, and  they  still  believed  the  bone  could 
be  saved. 

[1]  Appellant  contends  here  that  this  dis- 
putation among  the  doctors,  as  shown  by  the 
testimony,  prejudiced  the  minds  of  the  Jury, 
resulting  in  an  excessive  verdict.  It  is  suf- 
ficient to  say  of  this  contention  that  appel- 
lant did  not  make  any  objection  at  the  trial 
to  the  testimony  of  the  physicians  on  behalf 
of  appellee  describing  the  nature  of  appel- 
lee's injuries.  Appellant  only  objected  to  one 
of  the  physicians  testifying  as  to  the  nature 
of  these  injuries,  and  giving  the  conclusions 
he  arrived  at  as  to  the  condition  of  the  in- 
Jury  from  a»  ewamination  made  by  the  wit- 
ness of  X-ray  pictures,  when  the  witness  tes- 
tified that  he  was  no  X-ray  expert.  This  ob- 
jection, reserved  in  the  motion  for  a  new 
trial,  does  not  assign  any  error  growing  out 
of  the  ruling  of  the  court  in  permitting  tes- 
timony showing  a  controversy  among  the  phy- 
sicians as  to  the  nature  of  appellee's  in- 
juries and  his  presoit  and  future  mental  and 
physical  condition  as  a  result  thereof. 


[2]  Moreover,  the  verdict  was  not  excea- 
slv&  Appellee,  at  the  time  of  his  injury,  was 
27  years  of  age  and  in  good  health.  His 
wages  were  from  $126  to  $160  per  month,  and 
he  was  in  line  of  promotion,  after  three 
years'  service,  to  the  position  of  engineer, 
whose  average  monthly  wage  was  $175  t» 
$260.  The  Jury  were  warranted  in  the  con- 
clusion that  appellee  would  be  permanoiay 
incapacitated  for  performing  the  duties  of 
the  vocation  that  he  had  selected  and  for 
which  he  was  qualified.  In  fact,  it  was  prac- 
tically certain  from  the  testimony  that  ap- 
pellee, by  reason  of  his  injuries,  had  lost  his 
earning  power.  His  left  leg  was  so  badly 
crushed  as  to  necessitate  amputation  of  same 
above  the  knee,  and  the  bone  of  the  left 
shoulder,  that  helps  to  support  and  gives  mo- 
tion to  the  arm,  was  broken ;  and  one  of  the 
physicians  testified  that  it  had  been  brokoi 
so  long  that  "it  would  be  very  difficult  to 
get  down  in  tber6  and  wire  it  together."  It 
was  a  question,  says  he,  "whether  the  bone 
could  ever  be  brought  up  together  and  kept 
in  place."  "The  effect  of  the  failure  of  the 
broken  bone  to  reunite  would  cause  the 
shoulder  to  drop  down  and  the  bone  to  come 
up.  As  a  consequence  he  could  not  use  the 
left  arm  without  a  good  deal  of  pain,  as  the 
fragments  would  be  rubbing  together  all  the 
time,  and  it  would  be  impossible  for  him  to 
get  around  on  a  crutch  at  all."  There  was  a 
severe  injury  to  the  back,  that  would  give 
appellee  "trouble  with  his  spinal  column  and 
spinal  cord  for  a  good  many  years,  and  cause 
him  to  suffer  with  a  nervous  condition."  Ap- 
pellee at  the  time  of  the  trial  had  endured 
intense  suffering  for  a  littie  over  three 
month^.  He  described  his  suffering  as  fol- 
lows: "I  suffered  pain,  and  didn't  sleep  much 
of  the  time.  I  was  awake  most  of  the  time 
at  night  I  couldn't  sleep.  My  back  hurt  me. 
My  leg  and  my  heel  hurt  me  so  bad  that  they 
had  to  take  the  wrapping  off  of  the  bottom 
part  of  my  foot,  and  my  heel  hurt  so  bad  I 
couldn't  stand  it,  and  it  worked  independent 
of  the  front  part  Bvery  time  I  would  move^ 
I  could  feel  the  bone.  It  hurt  me  every  time 
I  moved,  and  every  time  I  moved  my  ba(^ 
hurt  My  shoulder  hurt  all  the  way  up  In 
the  back  of  my  neck.  I  suffered  all  kinds 
of  pain  and  everything." 

The  testimony  showed  that  for  aurglcal 
treatment  appellee  would  be  at  an  ezpotse 
of  $500.  Appellee  at  the  time  of  his  injury 
was  receiving  an  average  of  $1,650  per  annnm 
for  his  work.  It  would  require  nearly  $22,- 
000  to  purchase  an  annuity  amounting  to 
$1,650  for  one  during  appellee's  expectancy 
of  life.  It  at  the  end  of  3  years  he  had  been 
promoted  to  the  position  of  engineer,  then  his 
yearly  income  for  his  work  would  have  been 
$2,550,  and  it  would  have  required  over  $30,- 
000  to  have  purchased  an  annuitr  for  appel- 
lee with  his  expectancy  of  life  at  the  age  of 
30  years.  In  Railway  Co.  v.  Sweet,  60  Ark. 
550,  31  S.  W.  571,  this  court,  having  under 
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conslderatloii  the  damages  resulting  to  the 
family  of  Sweet  ttom  his  death,  said:  "He 
'tras  d4  years  of  age.  In  good  health,  a  ro- 
bust man.  He  bad  an  expectancy,  as  shown 
by  the  Carlisle  Life  Tables,  of  26  years. 
The  Jory  doubtless  weighed  all  the  pioba- 
unties  of  loss  from  sickness  and  other  ts- 
rlons  contingencies,  likely  to  arise  in  the 
conrse  of  a  man's  life,  and  balanced  these 
against  the  probabUltles,  also,  of  an  Increase 
of  efficiency  in  money-making  i>ower.  They 
might  lucre  found  from  the  evidence  that 
Sweef s  life  was  worth  at  least  $800  per  an- 
num to  his  wife  and  children;  •  *  •  and, 
according  to  the  Carlisle  Tables  (which  were 
in  efvidence),  estimating  money  at  the  legal 
rate,  it  would  require  over  $10,000  to  pur- 
chase an  annuity  of  $800  for  one  of  Sweet's 
age." 

[S]  So  we  say  here  that  the  jury,  weighing 
all  the  iux>babllitles  of  loss  from  various  con- 
tingencies, and  also  the  probabilities  of  an 
Increase  in  money-making  power,  might  have 
well  reached  the  conclusion  that  appellee 
would  have  earned  for  the  term  of  his  ex- 
pectancy In  life  at  least  the  sum  of  $1,650 
per  annum,  and  that  he  lost  the  power  to 
produce  this  by  reason  of  the  injury,  and 
that  it  was  a  total  loss  to  him.  It  would 
have  taken  about  $22,000  to  have  compoisat- 
ed  him  for  this  loss  alone.  When  to  this  Is 
added  the  expense  of  his  surgical  and  medi- 
cal treatment  and  damages  for  the  mental 
anguish  which  he  has  endured  on  account 
of  his  personal  disfigurement  and  the  pain 
and  sufTerlng  which  he  has  undergone  and 
must  continue  to  undergo  by  reason  of  his 
bodily  injuries  and  infirmities,  we  cannot 
say  that  the  verdict  is  excessive.  While 
mortuary  tables  were  not  In  evidence,  it  was 
shown  that  appellee  at  the  time  of  his  injury 
was  in  good  health,  and  the  Jury  could  Judge 
from  the  character  of  the  work  in  which  he 
was  engaged  as  to  his  power  of  physical  en- 
durance. In  St  Louis,  I.  11  &  S.  R.  Co.  v. 
Olossup,  88  Ark.  226,  114  S.  W.  247,  we  said: 
"Introduction  of  mortuary  tables  is  not  the 
only  method  of  proving  life  expectancy.  The 
question  may  be  submitted  to  the  Jury  upon 
testimony  showing  the  age,  health,  habits, 
physical  condition,  etc.,  of  the  individual,  so 
that  the  Jury  may  estimate  the  probable  du- 
ration of  life." 

[41  II.  App^ant  objected  to  an  instruc- 
tion, given  at  the  instance  of  appellee,  where- 
in the  court  told  the  Jury:  "If  you  find  that, 
while  be  was  engaged  In  the  performance  of 
his  duties  as  fireman,  the  cab  of  the  engine 
on  which  he  was  working  collided  with  a 
car  which  defendant,  in  its  failure  to  exer- 
cise reasonable  care  and  precaution  for  the 
safe  passage  of  plaintiff's  engine  over  its 
trades,  had  negligently  placed  and  left  stand- 
ing on  a  side  switch  so  close  to  the  lead 
switch,  on  which  plalntUTs  engine  was  run- 
ning at  the  time  of  the  accident,  as  to  ob- 
struct its  free  passage,  and  caused  the  col- 


lision, and  as  a  result  thereof  plalntUF  was 
injured,  then  the  defendant  is  liable,"  etc. 
Appellant  contends  that  the  above  Instruction 
assumed  that  there  was  negligence  on  the 
part  of  the  appellant  In  Brinkley  Car 
Works  &  Mfg.  Co.  V.  Cooper,  T6  Ark.  325,  87 
S.  W.  645,  the  court  had  under  consideration 
an  Instruction  reading  as  follows:  "If  the 
Jury  find  from  the  evidence  that  the  Brinkley 
Car  Works  had  notice  that  children  did 
frequent  the  place  of  this  pool,  or  were 
from  the  nature  of  the  surroundings  likely 
to  do  so,  and  that  It  carelessly  left  a  pool  of 
hot  water  there  concealed  in  such  a  way 
that  one  would  reasonably  expect  it  to  oc- 
casion injury  to  such  children,  the  company 
would  be  liable  for  damages  to  the  plaintiff, 
who,  by  reason  of  its  concealed  nature,  walk- 
ed into  the  pool  of  hot  water  and  was  burn- 
ed." Tlie  court  said:  "Counsel  for  appel- 
lant insist  that  the  instruction  Is  erroneous, 
in  that  it  assumes  the  -existence  of  facts 
which  were  disputed,  viz.,  that  the  plaintiff 
walked  Into  the  pool  of  hot  water  on  account 
of  Its  being  concealed,  and  that  he  was  not 
aware  of  the  presence  of  the  water,  or  that 
It  was  hot  The  instruction,  standing  alone, 
might  be  open  to  that  construction,  and 
would  be  objectionable;  but  not  so  when 
read  with  the  other  instructions,  given  at 
appellant's  request,  submitting  to  the  jury 
the  question  as  to  whether  the  plaintiff 
knew  at  the  time  that  the  water  was  hot  and 
that  it  was  concealed." 

In  other  instructions,  following  the  one 
under  consideration  here,  the  court  made  it 
clear  that  it  did  not  intend  to  assume  as  an 
established  fact  that  appellant  was  negligent 
in  placing  the  box  car  on  the  switch  track, 
but  submitted  that'  question  to  the  Jury. 
For  instance,  in  an  instruction  given  at  the 
request  of  the  appellant  the  court  told  the 
Jury  as  follows:  "It  devolves  ujpon  the  plain- 
tiff to  show,  by  the  greater  weight  of  the 
evidence,  that  the  defendant  was  negligent 
in  the  manner  alleged.  If  the  proof  shows 
that  the  defendant's  servants  exercised  ordi- 
nary care  in  the  use  of  the  precautions  taken 
to  prevent  the  cab  and  cars  coming  In  con- 
tact," etc.  And  in  an  instruction  on  behalf 
of  the  appellee  the  court  told  the  Jury:  "If 
you  find  that  the  alleged  collision  between 
plaintiff's  engine  and  the  car  on  the  side 
switch  was  the  result  of  the  faUure  of  the 
defendant  railway  company  to  exercise  rea- 
sonable care  and  precaution  to  place  said 
car  on  said  side  switch,"  etc.  If  the  Instruc- 
tion, standing  alone,  is  susceptible  of  the  con- 
struction for  which  appellant  contends,  it 
could  not  be  so  construed  when  taken  in 
connection  with  the  instructions  following  it, 
under  the  doctrine  of  the  above  case;  and, 
when  all  are  considered  together.  It  Is  mani- 
fest that  the  court  did  not  assume  negligence 
on  the  part  of  appellant  but  submitted  that 
issue  to  be  determined  by  the  jury.  There 
is  no  conflict  in  the  instructions. 
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[6]  The  app^ant  objects  to  the  following 
Instructions: 

"(2)  Ton  are  instructed  that  if  you  find 
that  the  alleged  coIUslon  between  plaintiff's 
engine  and  the  car  on  the  side  switch  was 
the  result  of  the  failure  of  the  defendant 
railway  company  to  exercise  reasonable  care 
-and  precaution  to  place  said  car  on  said  side 
switch  and  to  maintain  it  in  such  position  as 
to  provide  a  safe  passageway  for  plaintiff's 
engine,  then  plaintiff  cannot  be  charged  with 
having  assumed  the  risk  of  being  hurt  by 
said  collision  as  one  of  the  ordinary  risks 
incident  to  his  employment 

"(3)  Ton  are  instructed  that  plaintiff  had 
the  right  to  presume  that  the  defendant  rail- 
way company  had  discharged  its  duty  to- 
wards Mm  by  the  exercise  of  reasonable  care 
and  precaution  for  Iiis  safety,  by  so  placing 
the  car  niwn  the  side  switch  and  so  main- 
taining it  in  a  position  that  would  provide  a 
safe  passageway  for  his  engine,  and  that  be 
cannot  be  ctiarged  with  having  assumed  the 
risk  of  being  hurt  by  the  coUlsioa  with  said 
car,  unless  yon  find  that  iHlor  to  the  time 
of  the  alleged  collision  lie  actually  knew  of 
the  dangerous  position  of  the  car  on  the  side 
track,  and  realized  the  danger  of  being  hurt 
by  a  collision  between  said  car  and  his  en- 
gtoe,  and  that  with  such  knowledge  and  ap- 
preciation of  danger  he  voluntarily  exposed 
himself  to  It" 

The  appelant  oontenda  that  these  instruc- 
tions, as  well  as  that  part  of  instruction  No. 
1  already  quoted,  absolved  the  appellee  from 
any  duty  to  exercise  ordinary  care  for  his 
own  protection.  In  instructions  Nos.  2  and 
8,  and  that  part  of  instruction  No.  1  set 
out  above,  the  court  was  declaring  the  rule 
under  the  statute  in  regard  to  the  assump- 
tion of  risk.  The  court  announced  that  doc- 
trine correctly  according  to  many  decisions 
of  this  court  since  the  passage  of  the  act  of 
March  8,  1907  (Laws  1007,  p.  182),  making 
railway  companies  and  other  companies  and 
corporations  liable  in  damages  caused  by  the 
negligence  of  a  fellow  servant  St  li.  8.  W. 
R.  Co.  V.  Burdg,  93  Ark.  88,  124  8.  W.  239; 
St  L.,  L  M.  &  S.  B.  Co.  V.  Ledford.  90  Ark. 
643, 119  S.  W.  1123;  Aluminum  C!o.  of  North 
America  v.  Ramsey,  89  Ark.  622,  117  S.  W. 
668;  Ozan  Lumber  Co.  t.  Biddie,  87  Ark. 
587,  118  S.  W.  796.  The  doctrine  of  the 
above  cases  is  that  a  servant  has  the  right  to 
assume  that  a  feUow  servant  will  exercise 
due  care  in  the  performance  of  the  duties  im- 
posed upon  him,  and  if  a  servant  is  injured, 
while  exercising  ordinary  care  for  his  own 
safety,  through  the  negligence  of  a  fellow 
servant  the  master  will  be  liable  for  the 
damages  resulting  from  such  negligence. 
While  the  servant  does  not  assume  any  risk 
or  danger  arising  from  the  negligence  of  the 
master  or  of  a  fellow  servant  of  which  he 
has  no  knowledge  and  does  not  appreciate^ 
be  is  not  under  the  act  of  March  8,  1907, 
supra,  relieved  of  the  duty  of  exerdsiag  ordi- 


nary care  for  his  own  protection.    See  cases 
supra. 

[6, 1]  The  Instructioiu  criticised  correctly 
declared  the  law  under  the  statute  on  the 
issue  of  assumed  risk,  and  they  were  direct- 
ed solely  to  that  issue.  The  court  in  other 
instructions,  given  at  the  instance  both  of 
the  appellant  and  the  appellee,  presented  tlie 
issue  of  contributory  negligence.  Tlie  in- 
structions set  out  above  are  not  obnoxious  to 
criticism  because  they  do  not  embrace  the 
defense  of  contributory  negligoice.  The  da- 
fenses  of  assumed  risk  and  contributory  neg- 
ligence are  separate  and  independent  The 
former  arises  out  of  contract  relations,  while 
the  latter  does  not  St  Lw,  L  M.  &  S.  R.  Co. 
V.  Gorman,  92  Ark.  102,  122  8.  W.  116;  St 
L.,  I.  M.  &  S.  R.  Co.  V.  Holman,  90  Ark.  555, 
120  S.  W.  146;  Johnson  v.  Mammoth  Vein 
Coal  Co.,  88  Ark.  243,  114  S.  W.  722,  123  S. 
W.  1180,  19  L.  R.  A.  (N.  S.)  646;  Southern 
Cotton  Oil  Co.  V.  Spotts,  77  Ark.  468,  92  S. 
W.  249 ;  C,  O.  &  a.  R.  Co.  v.  Jones,  77  Ark. 
367,  92  S.  W.  244,  4  U  R.  A.  (N.  &)  837,  7 
Ann.  Cas.  430.  The  court  did  not  err,  on  the 
specific  objection  of  appellant  In  reusing 
to  modify  these  instructions,  so  as  to  em- 
body therein  the  issue  of  contributory  negli- 
gence. 

[8]  in.  The  appellant  contends  that  the 
court  erred  in  the  latter. part  of  the  first  in- 
structi<m,  in  whidi  it  undertook  to  present 
the  doctrine  of  comparative  n^llgence  under 
the  act  of  1911,  which  modifies  the  doctrine 
of  contributory  negligence  theretofore  exist- 
ing in  this  state.  We  will  not  pass  upon 
that  statute,  and  the  court's  Instruction  un- 
der it  for  the  reason  that  the  undisputed 
evidence  in  this  record  shows  that  there  was 
no  negligence  on  the  part,  of  the  app^ee 
causing  or  contributing  to  his  injury,  and 
ttierefore  the  instruction  of  the  court,  even 
if  erroneous,  could  not  have  prejudiced  the 
rights  of  appellant  The  court,  in  our  opin- 
ion, might  have  very  well  declared  as  a  mat- 
ter of  law  that  the  appellee,  under  the  un- 
controverted  evidence,  was  free  from  negli- 
gence. Therefore  the  instructions  submltUng 
that  issue  to  the  Jury,  even  if  erroneous, 
were  favorable  to  appelant  and  it  could  not 
complain. 

[9]  The  app^ee  testified  that  he  was  not 
familiar  with  (flie  switch  tracks  of  the  yard 
where  he  was  injured ;  tliat  he  was  called  to 
the  service  about  9  o'dodc  tliat  night  <md 
was  injured  the  next  morning  about  1:90 
o'  clock ;  that  he  did  not  know  the  position  of 
the  car  on  the  switxb  track  with  which  tlie 
engine  collided;  that  while  it  might  have  been 
his  duty  to  look  for  cars  on  the  switch  track, 
he  could  not  have  seen  the  car,  had  he  look- 
ed, for  his  eyes  were  at  the  time  so  blinded 
by  the  heat  and  bright  glare  of  the  fire,  that 
he  had  Just  replenished,  that  he  could  not 
have  seen  had  he  looked;  that  he  Iiad  no 
time  to  look  out ;  that  he  was  very  busy  fir- 
ing the  engine — had  Just  got  up  on  the  seat 
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box  and  was  putting  on  the  injector  wlien 
the  crash  came.  If  aiipellee,  while  discluirg- 
Ing  his  duties  as  fireman,  had  no  time  to 
look  oat,  as  this  testimony  shows,  then  it 
was  wholly  immaterial  whetlier  the  reflec- 
tion from  the  car  would  have  blinded  bis 
eyes  or  not.  Appellee's  testimony  shows  he 
was  so  busy  he  could  not  look  for  the  car 
when  the  collision  took  place.  The  appellant 
offered  no  testimony  to  the  contrary,  and  the 
burden  was  on  it  to  do  so.  His  testimony  is 
reasonable  and  consistent,  and  there  is  no 
evidence  in  the  record  to  the  contrary. 
Therefore  it  was  the  duty  of  the  Jury  to  con- 
sider It,  and  reasonable  minds  could  have 
reached  no  other  conclusion  than  that  the 
appellee  himself  was  diligent  in  discharging 
his  duties. 

The  issue  of  appellant's .  negligence  was 
correctly  submitted  to  the  jury,  and  there 
was  evidence  to  support  the  verdict  There 
was  testimony  tending  to  show  that  the  fore- 
man, who  acted  as  conductor  of  the  switch 
engine.  Ignored  the  rule,  introduced  In  evi- 
dence, adopted  by  the  company  for  the  pro- 
tection of  the  employes  while  switching.  No 
brakes  were  set  on  this  car.  It  was  not 
coupled  to  the  other  cars.  The  wheels  were 
not  blocked.  The  foreman,  having  the  plac- 
ing of  the  care  in  charge,  only  endeavored 
to  see  that  the  lead  trade  was  clear  by  plac- 
ing his  hand  out  to  ascertain  if  there  was 
space  sufficient  for  cara  on  the  lead  track  to 
pass  the  car  on  the  Edde  track.  He  said,  If 
It  cleared  his  fingers,  holding  his  hand  out 
straight,  it  would  clear  a  car  or  engine,  and 
he  had  adopted  that  method  and  used  it  for 
27  yeare;  that  It  was  the  usual  method.  But 
the  jury  would  have  been  warranted  in  find- 
ing that  this  method  Itself  was  negligent,  or 
the  Jury  might  not  have  accepted  his  testi- 
mony; for  the  fact  remained  that  the  box 
car  was  too  near  the  lead  track.  Either  the 
foreman  did  not  take  the  precaution  he  says 
he  did,  or  else  the  car  ran  down  too  close 
to  the  lead  track  after  he  had  held  out  his 
hand,  showing  that  It  bad  no  brakes  or 
Modes  to  che<^  it.  The  rule  required  these. 
Had  the  foreman  bnt  observed  the  require- 
ments of  the  rule  to  keep  the  lead  track  free 
and  safe  from  collisions,  the  unfortunate  ac- 
cident would  not  have  happened.  The  slight- 
est dellgence  on  his  part  would  have  prevent- 
ed the  occurrence  of  the  accident 

[16]  rv.  The  record  shows  that  in  the  ar- 
gument to  the  jury  Mr.  A.  N.  De  Mers,  of 
counsel  for  appellee,  stated:  "Now,  gentle- 
men, I  wont  to  be  fair  about  this  matter.  I 
will  ask  yon  to  place  yonrselves  in  tjbe  place 
of  the  Iron  Mountain  Railroad,  and  see  what 
yon  would  do  under  the  circumstances  in  this 
case ;  then  put  yourselves  in  the  place  of  Mr. 
Brogan,  and  see  what  Is  fair  and  just  to 
both  of  these  parties."  Mr.  W.  Y.  Tompkins, 
151  S.W.— 46 


counsel  for  appellant  In  his  argument  said 
to  the  Jury:  "Oentlemen,  as  counsel  ask  you 
to  put  yourselves  In  tiie  place  of  the  parties, 
if  you  are  going  to  do  this,  then  I  will  ask 
you  to  consider  how  It  would  appear  to  you, 
if  you  had  accidentally  injured  a  man  on 
the  17th  of  October,  and  had  sent  him  to  a 
hospital  and  was  caring  for  him  as  best  you 
could,  and  he  should  sue  you  on  the  6th  of 
November,  as  Mr.  Brogan  has  done  in  this 
case?  Mr.  T.  N.  Robertson,  counsel  for  ap- 
pellee, in  bis  closing  argument  said:  "Mr. 
Tompkins  has  said  to  you  to  put  youreelves 
in  the  place  of  the  railroad  comiiany,  and 
seems  to  criticise  plaintiff  for  suing  on  the 
6th  of  November,  when  the  Injury  occurred  on 
the  17th  of  October.  They  had  all  that  time 
to  offer  a  settlement  and  none  had  been  of- 
fered." Appellant  objected  to  the  argument 
that  appellant  should  have  offered  a  settle- 
ment Counsel  for  appellee  thereupon  said: 
"Well,  I  will  withdraw  the  argum«it  since 
he  objects  to  it"  Appellant's  counsel  then 
said:  "I  object  to  these  wrongful  state- 
ments, and  then,  when  an  objection  is  made, 
letting  counsel  say  he  withdraws  them. 
They  have  already  had  their  ill  effect"  The 
court  said  to  the  jury:  "Well,  gentlemen,  It 
Is  withdrawn.  Do  not  consider  t3iat  state- 
ment." 

Appellant  saved  Its  exception  to  the  action 
of  the  court  in  permitting  counsel  for  appel- 
lee to  make  such  argument  and  in  refusing 
to  rebuke  him  for  making  sudi  argument 
There  was  no  prejudicial  error  in  the  ruling 
of  the  court.  The  Improper  argument  of 
counsel  for  appellee  was  not  so  flagrant  In 
character  as  to  create  a  prejudice  in  the 
minds  of  the  jury  against  appellant,  especial- 
ly after  counsel  had  withdrawn  the  remaps 
and  the  court  had  admonished  the  jury  not 
to  consider  them.  This  action  of  the  court 
and  counsel  was  sufficient  in  our  opinion, 
to  remove  any  possible  prejudice  that  the 
objectionable  argument  was  calculated  to 
produce. 

[11]  v.  Appellant  complains  of  the  ruling 
of  the  court  in  giving  the  instruction  on  the 
measure  of  damages.  (See  statement  of  the 
case.)  There  is  no  error  In  the  instruction. 
It  Is  not  open  to  the  criticism  which  appel- 
lant's counsel  makes.  The  Instruction  is  not 
argumentative,  but  only  mentioned  elements 
of  damage  proper  for  the  jury  to  consider  in 
the  event  that  they  find,  from  the  evidence, 
such  elements  to  exist  There  was  evidence 
in  the  record  limiting  definitely  the  expense 
to  which  appellee  had  been  and  would  be 
subjected,  by  reason  of  his  Injured  condition, 
to  the  sum  of  $000.  The  jury,  therefore, 
were  not  allowed  to  speculate  as  to  the 
amount  of  such  expense. 

There  is  no  error  in  the  record,  and  the 
judgment  Is  therefore  affirmed. 
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ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  JACKS. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Death    (j    99*)  —  Damaqeb  — Pbcuniabt 

Loss    TO    BENBFICIART  —  EXCESSIVE    DAM- 
AGES. 

A  bright,  healthy,  industrious  boy,  16  years 
old,  of  good  habits  and  affectionate  disposition 
towards  his  parents,  was  Icilled.  His  father 
had  an  expectancy  of  a  little  over  14  years, 
and  his  mother  had  an  expectancy  of  a  little  over 
17  years.  The  boy,  at  the  time  of  his  death, 
earned  $55  per  month,  and  was  in  line  of  pro- 
motion. He  contributed  the  whole  of  his  earn- 
ings to  bis  own  and  his  parents'  support.  He 
had  stated  that  he  would  stand  by  his  par- 
ents as  long  as  he  lived.  Held,  that  a  verdict 
for  the  benefit  of  the  parents  for  $5,000  was 
not  excessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  H  125-130;  Dec.  Dig.  ft  99.*] 

2.  Death  (|  72*)— Action  fob  Death— Bvi- 

DENCB— ADiaSSIBIUTT. 

In  an  action  for  the  negligent  death  of  an 
infant,  brought  for  the  benefit  of  his  parents, 
evidence  of  the  father's  deafness  and  inability 
to  obtain  work  was  admissible  only  to  show 
why  the  father  waa  unemployed  and  needed  his 
son's  assistance. 

rSd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  91;   Dec.  Dig.  {  72.*] 

3.  Mabteb  and  Servant  (|{  295,  296*)— In- 
jury to  Servant  —  Contbibutobt  Neoli- 
gence— AsstJMPTiON  OF  Risk. 

.  In  an  action  for  the  death  of  a  boy  16 
years  old,  employed  as  clerk  to  a  railroad 
storekeeper,  caused  by  a  collision  with  cars 
used  as  a  storeroom,  an  instruction  that,  in 
passing  on  the  questions  of  contributory  negli- 
gence and  assumed  risk,  the  Jury  must  consid- 
er decedent's  ^e,  experience,  intelligence,  and 
means  of  knowledge,  and  if  ne,  on  account  of 
his  youth  or  inexperience,  did  not  know  or  ap- 
predate  the  danger  of  doing  what  he  did  at 
the  time  of  the  accident  and  under  the  circum- 
stances then  existing,  he  was  not  guilty  of  con- 
tributory negligence  and  did  not  assume  the 
risk,  unless  the  danger  was  obvious  to  a  per- 
son of  his  age,  intelligence,  and  experience,  waa 
correct 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-1179;  Dec.  Dig.  H 
295,  296.*] 

4.  Trial  (S  .260*)— lNSTBUonoN&— Befcsai, 
TO  Give  Instructions  Covered  bt  Chakgb 
Given. 

It  is  not  error  to  refnae  a  requested  in- 
struction fully  covered  by  the  Instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-650;  Dec.  Dig.  {  260.*) 

5.  Master  and  Sbbvant  (g  288*)— Injury  to 
Servant— Assumption  of  Risk. 

Though  the  jury  may  have  found  that  de- 
cedent, at  the  time  of  his  death,  while  in  cars 
on  a  track  used  as  a  storeroom,  engaged  in 
the  performance  of  his  duties,  was  in  a  danger- 
ous and  unnecessary  position,  the  question 
whether  he  assumed  the  risk  was  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |g  1005,  1068-1088;  Dec. 
Dig.  I  288.*] 

6.  Master  and  Servant  (|  289*)— Injury  to 

8EBVANX>— CONTBIBUTORY    NEGLIGENCE. 

Whether  decedent  was  gnllty  of  contribu- 
tory negligence  held  for  the  jury. 
■  [Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1080-1132;   Dec.  Dig.  i 
280.*] 


At^eal  from  Circuit  Court,  Desba  County; 
Antonio  B.  Grace,  Judge. 

Action  by  J.  J.  Jacks,  administrator  of 
ElUns  Jacks,  deceased,  against  the  St  Lonls, 
Iron  Mountain  &  Sontbem  BaUway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  following  Is  instruction  No.  7  given 
by  the  court :  "In  passing  upon  the  ques- 
tion of  contrlbntory  negligence  on  the  part 
of  the  deceased,  and  of  assumed  risk,  yoa 
must  take  Into  consideration  his  age,  expe- 
rience. Intelligence,  and  means  of  knowledge ; 
and  after  considering  these  matters.  If  yoa 
believe  from  the  evidence  that  the  deceased, 
on  account  of  his  youth  or  Inexperience,  did 
not  know  or  fully  realize  and  appreciate  the 
danger  incident  to  the  act  or  employment  In 
which  he  was  engaged  at  the  time  of  the 
Injury  complained  of,  then  you  cannot  hold 
him  guilty  of  contributory  negligence,  nor 
can  he  be  held  to  have  assumed  the  risk,, 
unless  the  danger  of  doing  whatever  be  Is 
shown  to  have  done  was,  at  the  time  and 
under  all  the  circumstances  then  existing,, 
obvious  and  apparent  to  a  person  of  his  age^ 
Intelligence,  and  experience." 

The  court  refused  defendant's  requested 
Instructions  2  and  3,  which  merely  request- 
ed the  court  to  Instruct  the  Jury  that  the 
burden  of  proof  In  this  case  was  upon  the 
plaintiff  to  establish  each  and  every  mate- 
rial allegation  of  his  complaint 

The  court  also  refused  defendant's  request- 
ed Instruction  7,  as  follows:  "If  you  find 
from  the  evidence  that  the  Injury  and  death 
of  plaintiff's  Intestate  was  due  to  a  danger- 
ous position  assumed  by  him,  and  which  was 
wholly  unnecessary  In  the  discharge  of  his 
duties  connected  with  his  employment,  then 
plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant" 

The  court  also  refused  defendant's  request- 
ed Instruction  10,  as  follows:  '"X'he  court 
Instructs  the  jury  that  the  law  does  not  pre- 
sume negligence  from  the  mere  happening 
of  the  accident" 

Elklns  Jacks,  a  boy  a  llttie  ovor  16  years 
of  age,  was  in  the  employ  of  the  appellant 
as  clerk  to  Its  storekeeper  at  McGehee  The- 
appellant  was  handling  its  supplies  trom 
two  box  cars.  They  were  placed  oa  Its 
coach  track,  at  McGehee  station.  The  cars 
were  In  bad  condition;  one  of  them  having 
the  drawbar  out,  permitting  the  cars  to  come 
within  six  or  eight  Inches  of  eadi  other. 
There  were  doors  In  the  ends  of  the  two 
cars,  so  that  one  could  pass  from  one  car 
to  the  other.  It  was  Jacks'  duty  to  go  in 
these  cars  and  get  out  supplies  for  the  em- 
ployes who  asked  for  them.  It  was  his  duty 
to  go  from  one  car  to  the  other,  and  to  stay 
around  these  cars.  The  appellant  had  been 
using  these  cars  as  a  storeroom  for  four  or 
five  days,  while  Its  regular  storeroom  was 
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being  repaired.  Jacks  had  been  working 
there  In  the  store  one  or  two  months.  There 
was  nothing  between  these  storeroom  cars 
and  the  end  of  the  track.  The  way  to  pro- 
tect them  from  b^ng  bumped  Into  by  other 
cars  on  the  track  was  to  place  a  bine  flag  in 
the  center  of  the  track  some  distance  above 
them.  The  rule  required  that  no  train 
should  go  over  the  flag.  The  servant  whose 
duty  It  was  to  place  the  flag  did  not  look 
to  see  that  morning  whether  the  flag  was 
there.  There  was  no  reason  to  suppose  that 
the  cars  would  be  moved.  They  were  plac- 
ed on  the  coach  track  for  the  special  pur- 
pose  of  a   storeroom. 

While  the  switch  crew  was  making  cou- 
plings at  McOehee  on  the  morning  of  Sep- 
tember 12,  1910,  the  switch  engine  caused 
a  collision  to  take  place  with  the  cars  where 
young  Jacks  was  engaged  In  the  discharge 
of  his  duties,  which  caused  his  death.  Aft- 
er the  collision  occurred.  Jacks  was  observed 
with  one  foot  in  one  car  and  the  other  foot 
in  the  otbn'  car,  standing  up.  tie  had  his 
head  between  the  two  cars.  When  the  en- 
gine released  the  pressure  from  the  cars,  he 
fell  forward  Into  the  car.  There  was  a  bolt 
projecting  out  of  the  end  of  one  of  the  cars, 
about  as  high  as  a  man's  head,  if  be  had 
been  between  the  cars.  This  bolt  was  four 
or  five  Inches  from  the  door,  and  projected 
out  about  one  inch.  There  was  blood  on 
the  bolt  The  base  of  Jacks'  skull  was  frac- 
tnre^  and  both  of  his  ears  were  bleeding. 
The  blow  against  bis  ears  on  both  sides  kill- 
ed him,  causing  concussion  of  the  brain. 
He  died  Instantly. 

His  administrator  brought  suit  against 
the  aiypellant,  alleging  that  it  negligently 
permitted  and  caused  Its  engine  to  go  upon 
the  track  upon  which  the  cars  were  standing 
and  collide  with  the  cars  while  Jacks  was 
at  work,  without  any  kind  of  warning  to 
Jacks  of  their  approach,  with  such  violence 
that  be  was  thrown  about  and  knocked 
against  the  said  car,  or  some  object  or  ob- 
jects thereon  or  thereto  attached,  and  there- 
by injured  him  in  such  manner  tliat  he  soon 
thereafter  died  from  the  effect  of  such  In- 
juries. The  suit  was  brought  for  the  beneflt 
of  Jacks'  father  and  mother.  Appellee  al- 
leged that  they  were  entitled  to  his  earnings 
nntU  he  reached  his  majority,  and  that  he 
would  have  continued  to  have  contributed  to 
their  Support  thereaft^.  The  appellant 
denied  the  allegations  of  the  complaint,  and 
pleaded  contributory  negligence  and  as- 
sumption of  risk  on  the  part  of  Jacks. 

A  witness  was  permitted,  over  the  objec- 
tfam  of  appellant,  to  state  that  Jacks'  father, 
on  account  of  deafness,  often  did  not  have 
any  employment  The  Jury  returned  a  ver- 
dict in  favor  of  the  appellee  for  $5,000. 
Judgment  was  rendered  for  this  sum,  and 
the  antellant  brings  this  appeaL  Other 
facts  will  be  stated  in  the  opinion. 


J.  C.  Knox,  of  MonticeUo,  and  Thos.  B. 
Pryor,  of  Ft  Smith,  for  appellant  Danaher 
&  I>anaher,  of  Pine  Bluff,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  contends  that  the 
verdict  was  excessive.  Jacks  had  an  ex- 
pectancy of  44  years,  his  mother  an  ex- 
pectancy of  17.41  years,  and  his  father  an 
expectancy  of  14.09  years,  as  shown  by  the 
mortuary  tables.  Young  Jacks  was  earning 
at  the  time  of  his  death  a  salary  of  $56  per 
month,  and  was  in  line  of  promotion.  He 
was  industrious  and  intelligent  He  con- 
tributed the  whole  of  his  earnings  to  his 
own  and  his  father's  and  mother's  support 
He  had  stated  that  he  would  "stand  by 
them  [his  father  and  mother]  as  long  as  he 
lived"— said  they  "could  depend  on  him."  At 
the  time  of  his  death  his  yearly  salary,  less 
his  expenses  for  food  and  clothing,  would 
have  been  $540.  During  the  expectancy  of 
his  mother  this  income  would  have  amount- 
ed to  $9,396.  That  amount  reduced  to  its 
present  value,  according  to  the  Carlisle  Ta- 
bles, would  be  $5305.11. 

In  Railway  v.  Bobbins,  57  Ark.  377,  21  S. 
W.  886,  this  court  said :  "The  amount  of  the 
contributions,  calculated  upon  ihe  basis  that 
they  would  continue  without  interruption  for 
the  term  of  his  exi>ectancy  of  life,  should 
have  been  discounted  on  account  of  the  con- 
tingencies to  which  they  were  subject"  But 
while  this  is  true,  it  is  also  true  that  the 
Jury  were  warranted  in  taking  into  consider- 
ation the  fact  that  Jacks  was  In  line  of  pro- 
motion, as  shown  by  the  evidence,  and  the 
reasonable  probability  that  he  would  have 
been  promoted  and  his  earning  power  there- 
by increased.  As  was  said  by  us  in  the 
recent  case  of  Railway  Co.  v.  Brogan,  151 
S.  W.  699,  quoting  from  Ballway  Co.  v. 
Sweet  60  Ark.  550,  31  S.  W.  671:  "The  Jury 
doubtless  weighed  all  tiie  probabilities  of 
loss  from  sickness  and  other  various  con- 
tingencies likely  to  arise  during  the  course 
of  a  man's  life,  and  balanced  these  against 
the  probabilities,  also,  of  an  Increase  of 
efficiency  in  money-making  power." 

There  is  nothing  In  the  amount  of  the  ver- 
dict to  indicate  that  the  Jury  pursued  any 
improper  method  in  arriving  at  the  same, 
and  there  is  nothing  in  the  record  to  war- 
rant us  in  saying  that  they  were  actuated  by 
passion,  prejudice,  or  sympathy.  Their  ver- 
dict was  responsive  to  the  evidence,  and 
while  the  verdict  in  the  absence  of  pain  and 
suffering,  reached  the  limit  perhaps,  of  the 
amount  that  should  have  been  allowed  under 
the  circumstances,  yet  we  are  of  the  opin- 
ion that  Jacks'  father  and  mother  were  not 
more  than  fully  compensated  for  his  death. 
Jacks  was  a  bright  healthy,  Industrious  boy, 
of  good  habits  and  affectionate  disposition 
towards  his  parents.  The  proof  makes  it 
reasonably  certain  that  be  would  have  con- 
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tinned  to  oontrlbnte  Ills  earnings  to  their 
support  as  long  as  tbey  lived.  With  the 
disposition  and  ability  that  he  possessed, 
according  to  the  proof,  It  Is  reasonably  cer- 
tain that  he  would  have  contributed  to 
them,  had  he  lived,  during  the  course  of 
their  lives  as  much  as  the  Jury  awarded  by 
their  verdict 

[2]  Appellant  contends  that  the  court  erred 
in  admitting  evidence  of  the  father's  afflic- 
tion (and  Inability  to  obtain  work  on  that 
account)  to  go  to  the  Jury.  We  are  of  the 
opinion  that  this  evidence  was  proper.  It 
tended  to  show  that  young  Jacks'  father 
was  dependent  The  court  was  careful  to 
tell  the  Jury  that  the  affliction  of  the  father 
was  not  an  element  of  damage  in  the  case, 
bat  was  only  for  the  purpose  of  showing 
why  his  father  was  unemployed,  and  there- 
fore needed  his  son's  a^stance.  The  in- 
struction given  on  the  measure  of  damages 
excluded  any  affliction  of  the  father  as  an 
element  of  damages.  Testimony  showing  the 
pecuniary  circumstances  of  the  next  of  kin, 
calling  for  help  from  those  upon  whom  they 
are  dependent,  is  certainly  relevant  and 
proper  to  be  considered.  It  Is  relevant  to 
the  issue  as  to  whether  or  not,  by  reason 
of  the  injury  and  death,  the  next  of  kin 
have  suffered  any  i)ecunlary  loss.  See  Coop- 
er T.  BaUway  Oo.,  60  Mich.  201,  83  N.  W. 


300,  11  Am.  St  Bep.  482,  and  cases  there 
dted. 

The  instructions  of  the  court  on  the  issues 
of  negligence,  contributory  negligence,  and 
assumed  risk  covered  every  phase  of  the 
evidence  and  were  exceptionally  free  from 
error.  The  charge  was  in  accord  with  the 
doctrine  on  these  subjects  often  announced 
by  this  court,  and  it  is  unnecessary  to  dis- 
cuss them  here. 

[S]  Of  the  instructions  given  appellant  only 
criticises  No.  7.  (See  statement  of  the  case.) 
This  instruction  was  based  upon  the  evi- 
dence and  was  correct 

[4-6]  The  court  refused  several  prayers 
for  instructions  offered  by  appellant  (See 
statement  of  the  cas&)  Of  these  2,  8,  and 
10  were  correct,  but  they  were  fully  covered 
by  instructions  which  the  court  gave.  In- 
struction No.  7  was  erroneous.  It  did  not 
follow  as  a  matter  of  law  that,  if  Jacks 
assumed  a  dangerous  and  wholly  uonecessary 
position,  appellant  was  not  liable;  for,  al- 
though the  Jury  may  have  found  that  Jacks 
at  the  tlm^  of  his  death  was  In  a  dangerous 
and  unnecessary  position,  it  was  still  a 
question  for  them  to  determine  as  to  wheth- 
er or  not  in  so  doing  he  assumed  the  risk  or 
was  guilty  of  contributory  negligence. 

Finding  no  error,  the  Judgment  la  af- 
firmed. 
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CRUMP  T.  WAUKUP  et  td. 

(Supreme  CSourt  of  Missoarl,  Division  No.  1. 
Not.  30,  1912.) 

1.  Pbauduxjent  .  Conveyances     (|     278*)  — 

TBANSACnoNS      BtaWEEN      HUBBAND      AND 

WXFH— Pbksumptionb. 

The  common  law  governing  hosbond  and 
wife,  giving  rise  to  the  presumption  that  prop- 
erty purchased  during  coverature,  title  to  which 
was  taken  in  the  name  of  the  wife,  was  paid 
for  b?  the  husband,  has  been  abolished  by  Rev. 
St  1909,  H  8304,  8309,  empowering  a  married 
woman  to  contract  and  carry  on  business  In 
ber  own  name,  and  providing  that  all  realty 
and  personalty  belonging  to  any  woman  at  the 
time  of  her  marriage,  or  which  may  come  to 
her  daring  coverture  by  gift  or  inheritance,  or 
by  purchaise  with  her  separate  money,  sball  be 
her  separate  property,  and  the  presumption  is 
entitled  to  but  little  weight  m  determining 
whether  conveyances  made  to  a  wife  by  third 
persons  are  fraudulent  as  against  the  husband's 
creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  {{  801,  802 ;  Dec.  Dig. 
S  278.*] 

2.  HUBBAND    AND    WlFB    (f    121*)— SEPARATE 

Pbopebtt    of    Wife  —  Statotobt    Peovi- 

8I0NS. 

Under  Rev.  St  1909,  {{  8304,  8309,  em- 
powering a  married  woman  to  contract'  and 
carry  on  business  in  her  own  name,  and  pro- 
viding that  all  property  belonging  to  ber  at  the 
time  of  her  marriage,  or  which  may  subsequent- 
ly come  to  her,  shall  be  her  separate  property, 
real  and  personal  estate  purchased  by  a  wife,  by 
a  donation  given  her  by  a  third  person,  and  by 
the  fruits  of  her  labor,  and  by  the  proceeds  of 
the  sales  of  her  personalty,  are  her  separate 
property,  and  cannot  be  taken  to  satisfy  her 
husband's  debts. 

[XJd.  Note. — For  other  cases,  see  Husband 
and  Wife,  OeiH.  Dig.  {|  436-441;   Dec.  Dig.  | 

3.  FBATJDmXNT  Oonvetanceb  (S  300*)  — 
TsANaAcnoNB    Between    Hubbard    and 

WlKC— EJVIDBNCB— SUITIOIBNOT. 

In  a  suit  by  a  creditor  of  a  husband  to 
set  aside  conveyances  by  a  third  person  to  the 
wife,  evidence  held  to  show  that  the  wife  pur- 
chased the  property  by  means  of  her  separate 
estate,  so  that  the  conveyances  were  not  in 
fraud  of  the  husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  880-903 ;   Dec  Dig. 

4.  Fbattduixrt  Convbtances  (g  300*)  — 
TBANBAcnoNB  Between  Husband  and 
Wife— Evidence — Sufficienct. 

That  a  husband  without  his  wife's  knowl- 
edge mortgaged  her  separate  chattels  is  not 
evidence  that  he  owned  the  chattels,  and  that 
the  wife's  claim  thereto  is  in  fraud  of  his  cred- 
itors. 

[EH.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  896-903 ;  Dec.  IMg. 
f  800.*} 

6.  fbauduijtnt  gontetanceb  (|  800*)  — 
Transactions  Between  Husband  and 
Wife — Evidence — Suffioienoy. 

Tliat  a  husband  gave  to  the  assessors,  for 
awesamest,  a  list  of  personalty,  claimed  by  the 
wife,  as  his  own,  is  not  conclusive  evidence 
that  the  wife's  claim  of  ownership  is  in  fraud 
of  his  creditors ;  but  the  question  of  ownership 
is  for  the  court  on  all  the  evidence,  in  a  suit 

•For  other 


by  a  creditor  of  the  husband  to  subject  the 
chattels  to  his  claims. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  896-903 ;  Dec.  Dig. 
i  300.*] 

Appeal  from  drcnlt  Court,  Monroe  Coun- 
ty; D.  H.  Eby,  Judge. 

Action  by  Robert  H.  Cnunp  against  Emma 
W.  Walkap  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

This  Is  a  snlt  In  equity,  Instituted  In  the 
circuit  court  of  Monroe  county,  by  the  plain- 
tiff against  the  defendants,  seeking  to  set 
aside  and  for  naught  hold  six  certain  deeds, 
executed  by  various  persons,  conveying  as 
many  tracts  of  land  situate  in  said  county 
to  defendant  Emma  W.  Walkup,  wife  of 
defendant  John  H.  Walkup,  and  to  subject 
said  lands  to  the  payment  of  a  certain  Judg- 
ment for  $958.20,  dated  October  29,  1898, 
based  upon  two  promissory  notes,  one  dated 
May  22,  1891,  for  $32,  due  one  day  after  date, 
bearing  8  per  cent  interest,  and  the  other 
dated  August  9,  1892,  for  the  sum  of  $700, 
bearing  the  same  rate  of  Interest  In  favor 
of  the  plaintiff  against  the  defendant  John 
H.  Walkup,  upon  the  alleged  ground  that  the 
purchase  price  of  said  lands  was  owned  and 
paid  for  by  John  H.  Walkup,  the  husband, 
and  the  title  thereto  was  taken  in  the  name 
of  Emma  W.  Walkup,  his  wife,  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
bis  creditors.  The  record  in  the  case  is 
quite  voluminous,  covering  about  250  print- 
ed pages.  To  state  even  the  substance  of  the 
testimony  of  the  various  witnesses  would  un- 
necessarily prolong  the  statement  of  the  case, 
and  the  opinion  which  Is  to  follow.  We  will, 
therefore,  do  the  next  best  thing  which  the 
nature  of  the  case  will  permit,  and  that  is 
to  briefly  state  what  the  evidence  tends  to 
prove,  and  then  emphasize  the  weak  and 
strong  points  in  the  case,  and  point  out  the 
evidence  which  tends  to  corroborate  or  dis- 
prove the  same.  In  {Msslng,  however,  we 
might  add,  that  the  evidence  In  this  case, 
like  that  in  most  of  its  kind.  Is  largely 
drawn  from  the  lips  of  the  defendants,  and 
consequently  there  is  not  much  conflict  in  the 
testimony;  but  the  deductions  to  be  drawn 
therefrom,  and  the  rules  of  equity  governing 
the  same,  greatly  vary,  and  constitute  the 
real  grounds  ujwn  which  the  respective  par- 
ties to  the  action  stand,  and  upon  which  they 
wage  the  legal  battle. 

The  following  tracts  of  real  estate  consti- 
tute the  land  in  controversy,  and  were  ac- 
quired by  defendant  and  Emma  W.  Walkup 
from  the  following  named  persons,  upon  the 
following  dates,  and  In  consideration  of  the 
following  sums,  to  wit:  Eighty  acres  from 
Julia  B.  Mudd,  by  deed  dated  April  10,  1902, 
in  consideration  of  $350  paid  and  a  pair  of 
old  mules  valued  at  $50 ;  4.7  acres  from  Ed- 
ward H.  O'Danlel,  by  deed  dated  February 
8,  1906,  In  consideration  of  $47;  40  acres 
from  WilUam  M.  McCreery  et  al,  by  deed 
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dated  November  10,  1006,  in  consideration  of 
$510;  113  acres  from  John  W.  Young,  by 
deed  dated  March  7,  1907,  in  consideration 
of  $3,390;  40  acres  from  Samnel  M.  Locke, 
by  deed  dated  June  20, 1907,  in  consideration 
of  $200 ;  and  40  acres  from  Thomas  F.  Hurd 
et  aL,  by  deed  dated  July  1,  1907,  In  consid- 
eration of  $275.  Emma  W.  Walknp  never 
inherited  any  property  from  her  father,  nor 
any  one  else,  nor  did  she  own  any  property 
at  the  time  of  her  marriage  to  John  H. 
Walknp,  nor  at  the  time  they  moved  to  the 
farm  of  John  W.  Young,  to  be  presently 
noted.  All  of  this  land,  except  the  113  acres, 
was  very  rough  and  broken,  covered  with 
small  timber  and  brush,  and  was  unfit  for 
cultivation,  only  valuable  for  grazing  pur- 
poses. At  the  time  of  the  trial  the  113  acres 
were  worth  $30  per  acre,  and  all  the  re- 
mainder was  worth  about  $10  per  acre.  Mrs. 
Walkup  borrowed  the  entire  $350  from  a 
Mrs.  Glenn,  with  which  she  paid  for  the 
Mudd  tract,  and  secured  the  loan  by  deed  of 
trust  on  the  land.  She  paid  Mrs.  Glenn  said 
$350  on  November  10,  1906.  The  entire  pur- 
chase price  of  the  113  acres,  $3,390,  was  bor- 
rowed by  Mrs.  Walkup  from  the  Bank  of 
Stoutsville,  and  she  secured  the  same  by  a 
deed  of  trust  on  that  and  all  the  other  land 
mentioned,  which  cost  her  about  .  $1,600. 
None  of  the  $3,390  so  loaned  had  been  paid 
at  the  date  ot  the  trial. 

Prior  to  July,  1893,  John  H.  Walkup  had 
been  engaged  in  the  live  stock  and  livery 
business  in  the  little  town  of  Florida,  Mon- 
roe county,  at  which  time  he  failed  and  prac- 
tically all  of  his  property  was  taken  by  his 
creditors  and  sold  to  pay  his  debts,  leaving 
about  $3,500  of  indebtedness  unpaid.  In 
July,  1893,  defendants  moved  to  the  farm 
of  John  W.  Young,  an  uncle  of  John  H. 
Walknp.  At  that  time  his  entire  possessions 
consisted  of  a  cow,  an  old  pony,  a  second- 
hand wagon,  a  set  of  buggy  harness,  the 
family  household  and  kitchen  furniture,  and 
18  head  of  mules,  which  were  mortgaged 
to  said  John  W.  Young  for  more  than  they 
were  worth,  and  afterwards  sold  for  several 
hundred  dollars  less  than  the  amount  of  the 
mortgage.  The  cow  died  shortly  after  they 
moved  to  Young's  farm.  The  household  and 
kitchen  furniture  was  worth  about  $50,  the 
harness  $20,  and  the  pony  $15.  John  W. 
Young  was  an  old  bachelor,  and  lived  alone 
when  defendants  moved  to  bis  farm.  Emma 
W.  Walkup,  after  moving  there,  kept  house 
for  him,  and  did  his  cooking  and  all  other 
duties  pertaining  to  the  household.  In  other 
words,  all  of  them  lived  together  as  one 
family;  defendants  paying  no  rent  and  Mr. 
Young  paid  no  board.  When  defendants 
went  to  live  with  Mr.  Young,  he  turned  over 
to  Mrs.  Walkup  all  the  poultry  which  was 
then  on  the  farm,  and  gave  her  the  use  of 
nine  good  milk  cows.  The  next  year  Mrs. 
Walkup  added  to  the  poultry  some  turk^s, 
geese,  and  ducks,  but  just  how  many  is  not 
shown.    John  H.  Walkup  had, nothing  to  do 


with  the  poultry  except  at  times,  to  assist 
his  wife  in  marketing  the  same.  She  used 
a  part  of  the  proceeds  of  the  sales  of  poultry 
in  supporting  the  family,  and  a  part  of  the 
proceeds  were  deposited  in  her  name  in  the 
Bank  of  Stoutsville.  At  one  time  Mrs.  Walk- 
up  exchanged  some  ducks  to  Lon  Hughes  for 
a  pig,  which,  with  its  increase,  was  kept  on 
the  farm  for  several  years.  From  those 
came  the  stock  of  hogs  which  was  on  the 
farm  at  the  date  of  the  trial,  which  at  all 
times  belonged  to  Mrs.  Walkup.  A  few  years 
prior  to  the  date  of  the  trial,  John  H.  Walk- 
up,  as  the  agent  of  Mrs.  Walkup,  traded 
some  of  the  hogs  to  a  man  by  the  name  of  « 
Green  for  a  small  bunch  of  sheep,  and  from 
this  start  the  sheep  on  the  farm  at  the  date 
of  the  trial  sprang.  None  of  the  sheep  ever 
belonged  to  her  husband.  About  this  same 
time  Mrs.  Walkup,  out  of  the  proceeds  of 
the  sales  of  poultry,  eggs,  and  butter,  pur- 
chased a  small  bunch  of  black  heifer  calves, 
the  number  not  stated. 

From  the  time  defendants  moved  up<Hi 
the  farm  of  Mr.  Young,  up  to  April  10,  1902, 
the  date  of  the  purchase  of  the  first  piece  of 
land  by  Mrs.  Walkup,  John  H.  Walkup,  her 
husband,  was  doing  general  farm  work  upon 
the  farm.  The  farm  was  largely  in  grass, 
except  a  small  piece  of  timber.  Neither  of 
the  defendants  cultivated  any  of  his  land, 
but  John  H.  Walkup  rented  and  cultivated  a 
piece  of  ground  adjoining,  and  raised  small 
crops  thereon  for  a  year  or  two.  Mr.  Young 
permitted  John  H.  Walkup  to  cut  some  wood 
from  the  piece  of  timber  on  his  land,  which 
from  time  to  time  he  hauled  to  Stoutsville 
and  sold  for  $1.60  per  cord.  The  proceeds  of 
those  sales  were  expended  for  living  necessi- 
ties. Some  time  prior  to  April  10,  1902,  a 
man  by  the  name  of  Turnbaugh  owed  Mrs. 
Walkup  a  board  bill,  and  In  settlement  there- 
of he  gave  her  a  maie  "pretty  badly  crip- 
pled." LAter  she  traded  the  mare  to  a  Mr. 
Gaston  for  a  mnle,  and  gave  him  $10  "to 
boot"  The  $10  was  hers,  the  proceeds  of 
sales  of  turkeys  and  chickens ;  and  lat»  she 
sold  more  turkeys  and  chickens,  from  which 
she  realized  $25,  and  purchased  therewlQi 
another  mule.  In  the  spring  of  1902  Mrs. 
Walkup  purchased  the  first  tract  of  land. 
80  acres,  from  Mrs.  Mudd,  and  paid  for  the 
same  with  the  $350  she  borrowed  from  Mrs. 
Glenn  and  the  two  mules  last  before  men- 
tioned. This  land  was  covered  with  small 
timber;  the  big  timber  having  been  cut  off 
years  before.  Shortly  after  purchasing  it 
she  began  to  fence  and  clear  the  land.  She 
cut  therefrom  between  800  and  900  cords  of 
wood  and  sold  most  of  it  at  $3.50  per  cord. 
John  H.  Walkup  did  part  of  the  chopping 
and  hauling  of  the  wood  to  market,  but  the 
greater  part  thereof  was  done  by  hired  la- 
bor, and  the  cost  thereof  was  paM  from  the 
proceeds  of  the  sale  of  the  wood.  This  wood 
was  cut  and  sold  between  the  years  1902  and 
1907.  Part  of  the  proceeds  of  the  sale  of 
this  wood  and  the  aalea  of  poultry,  eggs,  and. 
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butter  provided  the  largest  part  of  the  living 
exi>enses  for  the  family.  Most  of  the  live 
stock  and  its  Increase  were  kept  on  the  farm, 
but  occasionally  a  few  bogs  were  sold  on  the 
market. 

For  some  time  prior  to  1002,  down  to  the 
date  of  the  trial,  Mrs.  Walkup  had  an  ac- 
count with  the  Bank  of  StoutsvlUe.  All  the 
land  purchased  by  Mr&  Walkup  was  paid 
for  by  checks  drawn  on  her  account  in  said 
bank,  signed  by  her.  She  testified  that  all 
the  m(H>ey  received  from  the  sales  of  her 
poultry,  eggs,  butter,  live  stock,  and  wood, 
except  what  was  paid  out  for  family  ex- 
penses, etc,  was  deposited,  either  by  herself 
or  by  her  husband,  to  her  credit  in  said  bank. 
This  testimony  of  Mrs.  Walkup  is  contradict- 
ed by  the  books  of  the  bank,  oniey  show 
that  there  was  another  account  kept  in  said 
bank  under  the  name  of  "J.  W.  Toung  by  J. 
H.  W."  The  deposits  in  this  account  were 
rather  frequent,  and  were  for  considerable 
amounts,  and  were  made  by  John  H.  Walkup, 
and  the  checks  against  this  account  were 
usually  drawn  by  him,  John  H.  Walkup  fre- 
quently, without  the  knowledge  of  his  wife, 
deposited  money  arising  from  the  sale  of 
poultry,  stock,  and  cordwood,  belonging  to 
her.  In  the  account  of  "J.  W.  Toung  by  J.  H. 
W.,"  and  that,  whenever  Mrs.  Walkup  pur- 
chased a  piece  of  land,  John  H.  Walkup 
would,  without  her  knowledge,  draw  a  check 
against  the  account  standing  in  the  name 
of  "J.  W.  Young  by  J.  H.  W.,"  and  deposit 
it  in  said  bank  to  the  credit  of  Mrs.  Walkup, 
and  she  would  draw  a  check  against  her  ac- 
count in  said  bank  in  favor  of  the  person 
from  whom  she  had  purchased  the  land,  in 
payment  thereof.  In  other  words,  John  H. 
Walkup,  without  the  knowledge  of  his  wife, 
would,  when  selling  her  property,  collect  the 
proceeds  of  the  sales  and  deposit  them  to 
the  account  "J.  W.  Toung  by  J.  H.  W.,"  and 
that  whenever  she  purchased  a  piece  of 
ground  he  would  draw  a  check  against  said 
account  and  deposit  it  in  said  bank  to  the 
credit  of  his  wife,  and  then  she  would  draw 
her  check  against  her  account  in  favor  of  the 
person  from  whom  she  had  purchased  the 
land.  She  had  no  knowledge  of  this  shifting 
of  accounts  made  by  her  husband.  There 
was  at  no  time  any  money  deposited  to  the 
account  of  "J.  W.  Young  by  J.  H.  W."  which 
was  not  the  proceeds  of  sales  of  property 
belonging  to  Mrs.  Walkup.  Nor  Is  there  any 
evidence  which  tends  to  show  that  she  had 
any  knowledge  of  the  existence  of  said  ac- 
count, or  that  her  money  was  being  deposit- 
ed In  that  or  any  other  account  than  her 
ovrn.  She  understood  and  believed  that  the 
proceeds  of  the  sales  of  all  her  property, 
made  by  her  husband,  were  being  deposited 
by  him  in  her  name;  and,  so  believing,  she 
drew  Checks  against  her  own  account  in  pay- 
ment of  land  purchased  by  her,  or  in  pay- 
ment of  any  other  of  her  Indebtedness.  J.  W. 
Young  had  an  account  of  his  own  in  said 
lank.  In  which  be  deposited  his  own  money. 


The  plalntur  in  this  case  was,  for  several 
years  prior  to  the  year  1902  and  down  to 
the  date  of  the  trial,  a  member  of  the  board 
of  directors  of  the  Bank  of  Stoutsvilie,  the 
bank  in  which  all  these  accounts  were  kept, 
and  for  a  year  or  two  Just  preceding  the 
trial  he  was  the  president  of  said  bank. 
John  H.  Walkup  was  shown  to  have  had 
some  horses,  mules,  and  a  few  head  of  cattle 
on  the  farm  of  John  W.  Young,  or  at  least 
he  claimed  he  owned  them ;  but  whether  they 
were  the  same  as  those  claimed  by  Mrs. 
Walkup  is  not  made  clear  by  the  evidence. 
But  the  evidence  is  clear  that  on  several  oc- 
casions he  borrowed  money  and  gave  chat- 
tel mortgages  on  Mrs.  Walkup's  live  stock  to 
secure  the  loan,  sometimes  with  her  consent, 
and  at  other  times  without  her  knowledge; 
that  the  money  thus  borrowed  was  general- 
ly used  in  purchasing  other  live  stock;  that 
from  the  date  of  the  failure  of  John  H. 
Walkup  to  the  date  of  the  trial  he  had  paid 
off  and  discharged  more  than  ^,000  of  his 
old  indebtedness,  and  that  the  greater  part 
thereof  was  paid  ofT  with  money  belonging 
to  his  wife,  the  proceeds  of  sales  of  her  live 
stock  and  from  the  products  of  her  real  es- 
tate, the  exact  amount  thereof  not  appear- 
ing, but  he  testified  that  it  was  considerably 
more  than  she  had  used  in  the  purchase  of 
real  estate ;  that  respondent  John  H.  Walkup 
assisted  in  the  care  of  the  real  estate,  that 
he  attended  to  and  fed  the  stock,  that  he 
assisted  in  cutting  and  hauling  the  cordwood 
and  in  clearing  and  fencing  the  land,  and 
that  he  acted  as  re^wndent  Emma  W.  Walk- 
up's  agent  in  the  transaction  of  most  of  the 
business,  buying,  selling,  and  trading  stock, 
marketing  the  poultry,  stock,  and  cordwood, 
and  collecting  the  proceeds  for  her;  that 
respondent  John  H.  Walkup  on  several  occa- 
sions gave  in  to  the  county  assessor  for  tax- 
ation in  his  own  name  all  the  personal  prop- 
erty on  the  premises,  including  that  of  re- 
spondent Emma  W.  Walkup,  and  also  some- 
times the  property  of  John  W.  Young.  It 
does  not  appear  from  the  evidence  that  Mrs. 
Walkup  knew  anything  about  the  property 
being  listed  by  the  assessor  in  the  name  of 
John  H.  Walkup,  or  that  she  In  any  way  con- 
sented to  it 

It  was  not  shown,  and  it  Is  not  claimed 
by  appellant,  that  respondent  Emma  W. 
Walkup  at  any  time  gave  her  husband,  re- 
spondent John  H.  Walkup,  authority  or  as- 
sent In  writing  to  sell,  incumber,  or  In  any 
manner  dispose  of  any  of  her  personal  prop- 
erty. It  is  not  shown,  and  plaintiff  made  no 
effort  to  show,  that  respondent  John  H. 
Walkup  had  any  means  of  his  own,  or  that 
he  received  money  from  any  source  prior 
to  the  purchase  of  the  first  piece  of  real  es- 
tate, which  was  July  1,  1907,  except  from 
the  sales  of  stock  or  other  products  of  real 
estate  Involved  in  this  suit,  which  Emma  W. 
Walkup  claims  as  her  separate  property. 
It  appears  In  evidence  that  respondent  Em- 
ma W.  Walkup  had  no  knowledge  of  plain- 
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tiff's  Judgment  against  respondent  John  H. 
Walkup  until  the  bringing  of  this  action,  and 
that  she  thought  his  Indebtedness  to  plain- 
tiff had  been  paid  long  before  the  year  1902. 
Upon  the  evidence  Introduced  the  trial 
court  found  Issues  In  favor  of  the  defend- 
ants, and  rendered  Judgment  accordingly  for 
them,  and  denied  the  relief  asked  by  the 
plaintiff.  After  the  motion  for  a  new  trial 
was  overruled,  the  plaintiff  duly  appealed 
the  cause  to  this  court  Numerous  errors 
are  assigned,  but  we  will  only  consider  those 
bearing  upon  the  merits  of  the  case. 

K  T.  Fuller  and  J.  P.  Boyd,  both  of  Paris, 
for  appellant  Whltecotton  &  Grimes  and  F. 
W.  McAllster,  all  of  Paris,  for  respondents. 

WOODSON,  3.  (after  stating  the  facts  as 
above).  It  Is  not  contended  by  counsel  for 
appellant  that  their  case  is  made  out  and 
supported  by  the  weight  of  the  direct  and 
Itoeltlve  evidence  in  the  case;  but,  if  we  cor- 
rectly nnderstand  their  position  in  that  re- 
spect they  tacitly,  at  least  concede  that  the 
direct  and  positive  testimony  In  the  case  la 
against  their  theory  of  the  case.  But  be 
that  true  or  false,  counsel  for  appellant  plant 
their  case  squarely  upon  a  presumption  of 
law,  presently  to  be  noted,  supported  and 
strengthened,  as  they  contend,  by  certain  un- 
disputed facts  in  the  case,  which  they  state 
In  connection  with  said  presumption. 

[1]  The  contention  of  counsel  for  appellant 
is  clearly  stated  In  the  following  language, 
viz.:  "The  ftict  that  the  respondents  John 
H.  Walkiq>  and  Emma  W.  Walkup  were  hus- 
band and  wife  at  and  prior  to  the  date  of 
the  'Obtaining  of  the  original  Judgment  by 
the  appellant  herein  against  the  said  John 
H.  Walkup,  and  that  the  land  in  contro- 
versy was  purchased  during  coverture,  being 
admitted,  or,  at  least  uncontradicted  by  the 
evidence  In  this  case,  the  presumption  is  that 
each  and  every  tract  of  land  in  controversy 
was  paid  for  by  respondent  John  H.  Walkup, 
the  husband."  Counsel  for  appellant  In  va- 
rious ways  and  In  difTerent  language  restate 
the  foregoing  legal  proposition,  as  well  as 
certain  well-known  rules  of  evidence,  which, 
if  resorted  to  by  the  court,  would,  as  they 
contend,  lead  to  the  conclusion  above  stated. 
For  convenience  and  brevity,  we  will  consider 
all  of  those  matters  under  the  one  proposi- 
tion before  stated. 

Before  going  directly  to  the  consideration 
of  the  presumption  above  stated,  and  relied 
upon  by  counsel  for  appellant  to  make  out 
their  case.  It  may  not  be  out  of  place  in  this 
connection  to  state  that  said  presiuuptlon 
grew  out  of  and  originated  under  the  com- 
mon law  governing  domestic  relations.  Brief- 
ly, under  that  law,  the  husband  and  wife 
were  considered  one — that  is,  one  person ;  and 
the  law  gave  to  the  husband  an  estate  by 
chrtesy  In  all  of  the  real  estate  of  wbldi 
the  wife  was  seised  during  coverture.  It 
also  gave  to  him  all  of  her  personal  proper- 


ty, and  so  much  of  her  cbosee  in  action  as 
he  reduced  to  possession  during  the  marital 
relation  (which  was  generally  all  of  them), 
and  under  the  common  law  the  wife  liad  no 
cai>aclty  to  contract  Consequently,  the  law 
having  divested  her  of  all  property  she  had 
at  the  time  of  her  marriage^  and  she  having 
no  capacity  to  contract  for  or  purchase  oth- 
er property,  and  even  though  she  bad  in  any 
manner  acquired  other  property,  real,  per- 
sonal, or  mixed,  barring  uses  and  trusts.  It 
would  under  that  law  have  passed  to  and 
become  the  property  of  the  husband  In  the 
same  manner  that  her  original  estate  passed 
to  him  at  the  date  of  the  marriage;  therefore 
very  naturally  the  law  raised  a  presumption 
that  where  the  wife  held  the  title  to  real 
estate  or  personal  property  during  cover- 
ture, the  husband  paid  for  the  same,  and 
took  the  title  thereto  in  her  name,  for  the 
reason  that  as  a  rule  she  had  no  other  way 
to  acquire  it  That  presumption  has  beea 
recognized  and  enforced  by  the  courts  of  this 
state  and  most  of  the  other  states  of  the 
Union,  as  well  as  by  the  courts  of  the  United 
States.  Llns  v.  Lenhardt  127  Mo.  271,  29  S. 
W.  1026;  Sloan  v.  Torry,  78  Mo.  623 ;  Pattoa 
V.  Bragg,  113  Mo.  601,  20  S.  W.  1059,  35 
Am.  St  Rep.  730;  Seltz  v.  Mitchell,  94  U.  S. 
680,  24  L.  Ed.  179. 

The  conditions  that  existed  under  the  com- 
mon law  and  which  gave  birth  to  that  pre- 
sumption no  longer  exist  in  this  or  In  any  of 
the  other  states,  in  so  far  as  my  knowledge 
extends.  By  section  8304,  R.  S.  1909,  a  mar- 
ried woman  is  empowered  to  contract,  car- 
ry on  business  In  her  own.  name,  and  to 
sue  and  be  sued,  as  a  feme  sole ;  and  by  sec- 
tion 8809,  R.  S.  1909,  It  Is  provided  that  all 
real  estate  and  personal  property.  Including 
rights  in  action,  belonging  to  any  woman  at 
the  time  of  her  marriage,  or  which  may  have 
come  to  her  during  coverture,  by  gift  be- 
quest, or  inheritance,  or  by  purchase  with 
her  separate  money  or  means,  or  be  due  as 
the  wages  of  her  separate  labor,  or  grow 
out  of  any  violation  of  her  personal  rights, 
shall,  together  with  all  Income,  Increase,  and 
proflts  thereof,  be  her  separate  property  and 
not  liable  for  her  husband's  debts.  The  en- 
actment of  both  of  these  statutes  antedate 
the  matters  and  things  Involved  in  this  litiga- 
tion. 

If  we  adhere  to  the  wise  maxim  that  the 
reason  of  the  law  is  the  soul  of  the  law,  and 
that  when  the  reason  of  the  law  ceases  then 
the  law  itself  ceases,  we  should  attach  but 
little.  If  any,  importance  to  the  presumption 
before  stated.  Invoked,  and  relied  upon  by 
counsel  for  appellant  to  make  out  and  sns- 
tain  his  case.  But  give  to  that  veteran  pre- 
sumption, which  has  served  a  good  and  use- 
ful purpose  in  the  past  but  which  has  been 
practically,  if  not  totally,  abolished  by  nec- 
essary implication  throng  the  enactment  of 
the  wise  and  Just  statutes  governing  married 
women,  in  this  and  other  states,  all   the 
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weight  It  Is  entitled  to,  nevertbeless  we  are 
of  tbe  opinion  that  appellant  has  wholly 
failed  to  make  out  and  support  his  case,  for 
the  reason  that  this  record  shows  afflrmatlTe- 
ly  that  the  respondent  John  H.  Walkup  was 
himself  totally  Insolvent,  and  bad  no  money 
or  means  with  which  he  conld  have  pur- 
chased and  paid  for  the  lands,  or  any  part 
thereof,  Involved  In  this  litigation;  nor  does 
the  evidence  show  that  be  earned,  accumulat- 
ed. Inherited,  or  otherwise  acquired  the  mon- 
ey or  means  with  which  it  was  paid  for. 

[2]  But,  upon  the  contrary,  the  only  di- 
rect and  positive  evidence  In  the  case  bear- 
ing upon  that  point  shows  that  Emma  W. 
Walkup,  the  wife  of  John  H.,  "was  the  be^ 
ter  man  of  tbe  two,"  and  that  by  the  exer- 
cise of  good  Judgment,  hard  labor,  and  strict 
frugality  she  was  enabled  to  support  the 
family  and  save  and  add  to  the  small  dona- 
tion given  to  her  by  Mr.  Young,  when  she 
and  her  husband  went  upon  his  farm  to  live. 
Elverythlng  she  put  her  hands  to  turned  Into 
gold;  and  after  a  few  years  she  had  acquired 
several  small  pieces  of  real  estate,  worth, 
less  the  incumbrances  thereon,  about  $1,600. 
She  also  accumulated  considerable  live  stock, 
poultry,  and  other  personal  property,  about 
the  farm,  besides  paying  off  about  $3,000  of 
her  husband's  old  debts,  incurred  by  blm 
while  he  steered  their  ship  of  fortune.  Not 
only  that,  but  the  uncontradicted  evidoice 
shows  that  Mrs.  Walkup  purchased  and  paid 
for  the  Mudd  tract  of  land  with  her  own 
means,  and  from  that  she  sold  some  800  or 
900  cords  of  wood  at  $3.50  per  cord,  which 
amounted  to  somewhere  between  $2,800  and 
$3,200.  This  was  the  only  money  of  any  con- 
sequence that  the  evidence  shows  either  of 
them  ever  had,  and  clearly  this  was  the 
foundation  of  all  their  subeequoitly  acquir- 
ed property.  The  proceeds  of  the  sales  of 
poultry,  eggs,  butter,  etc.,  went  largely  to 
buy  calves,  lambs,  pigs,  and  other  poultry, 
and  what  was  not  expended  In  that  way  was 
expended  for  the  necessities  of  life.  And  I 
might  add  that  there  is  not  a  scintilla  of 
evidence  to  be  found  in  this  record  which 
tends  to  show  tliat  any  of  said  poultry  ever 
at  any  time  belonged  to  John  H.  Walkup; 
but,  upon  the  other  hand,  the  evidence  Is  un- 
contradicted that  John  W.  Toung  gave  to 
Mrs.  Walkup  the  first  lot  of  poultry  she 
ever  bad,  and  all  that  which  was  subsequent- 
ly found  on  tbe  premises  was  the  issue  of 
the  original  stock  given  to  her  by  Mr. 
Young.  Under  the  statutes  before  mention- 
ed, all  tbe  real  estate  and  personal  proper- 
ty, as  well  as  the  Issues,  rents,  and  profits 
thereof,  which  Mrs.  Walkup  earned  during 
coverture,  belongs  to  her,  and  it  cannot  be 
taken  to  satisfy  her  husband's  debts. 

[3]  Ck>unsel  for  appellant  lay  much  stress 
upon  the  fact  that  John  W.  Young  had  an 
account  of  his  own  in  bis  own  name  in  the 
Bank  of  Stoutsville,  that  John  H.  Walkup 
bad  one  in  his  own  name,  and  one  in  the 


name  of  "John  W.  Young  by  J.  H.  W.,"  and 
that  Emma  Walkup  had  one  in  her  name, 
and  tbe  fact  that  John  H.  Walkup  frequent- 
ly deposited  money  to  the  account  of  "John 
W.  Young  by  J.  H.  W.,"  and  would,  whea- 
ever  bis  wife  purchased  a  piece  of  land  and 
go  to  pay  for  It,  draw  a  check  upon  tbe 
"John  W.  Young  by  J.  H.  W."  account,  and 
deposit  It  to  the  account  of  Emma  W.  Walk- 
up,  his  wife,  and  that  she  would  then  draw 
her  check  on  her  own  account  in  payment  of 
the  purchase  price  thereof.  This  Juggling  of 
accounts  between  them  it  is  Insisted  is  evi- 
dence of  fraud  on  tbe  part  of  both  Mr.  and 
Mrs.  Walkup;  that  is,  that  by  depositing  the 
money  in  tbe  account  of  "John  W.  Young  by 
J.  H.  W."  they  would  conceal  (be  fact  that 
either  of  tbem  had  any  money  in  the  bank, 
and  that  the  transfer  of  the  money  from  the 
"John  W.  Young  by  J.  H.  W."  account  to 
the  Emma  Walkup  account,  and  the  drawing 
of  tbe  check  by  her  on  the  latter  account  in 
favor  of  the  vendor  of  the  land  would  con- 
ceal tbe  fact  that  John  H.  Walkup  was  pay- 
ing the  purchase  price,  and  at  the  same  time 
make  it  appear  to  the  outside  world  that 
Mrs.  Walkup  was  paying  for  it  with  her  own 
money. 

This  evidence,  if  standing  alone  and  unex- 
plained, would  carry  considerable  probative 
force;  but,  explained  as  it  is,  we  attach  but 
little  importance  to  it  In  the  first  places 
Mrs.  Walkup  testifies  that  she  never  knew 
or  beard  that  there  existed  in  the  bank  the 
"John  W.  Young  by  J.  H.  W."  account,  or 
that  her  husband  had  ever  deposited  ber 
money  In  that  account  She  testified  that 
she  directed  him  to  deposit  her  money  in  her 
own  account,  that  she  supposed  up  to  tbe  day 
of  the  trial 'ot  this  cause  that  he  had  always 
done  so,  and,  so  believing,  whenever  she  pur- 
chased land  or  wished  to  pay  for  anything 
else,  when  she  did  not  have  tbe  money,  she 
always  drew  a  check  on  the  bank  against  her 
own  account.  This  testimony  of  hers  Is  not 
contradicted  by  any  of  the  bank  officers,  who 
bad  charge  of  the  books  and  accounts  of  the 
bank,  and  who  are  presumed  to  know  their 
customers,  and  to  whom  the  funds  deposited 
in  the  bank  belong. 

But,  indei)endent  of  that,  it  Is  undisputed 
that  the  appellant  had  been  for  a  number  of 
years  a  member  of  the  board  of  directors  of 
this  bank,  and  for  ft  year  or  two  Just  before  the 
institution  of  this  suit  he  was  the  president 
thereof,  and  presumably  was  perfectly  famil- 
iar with  the  condition  of  its  accounts;  but 
whether  he  was  actually  familiar  with  them 
or  not  is  wholly  Immaterial,  for  the  reason 
that  no  person,  man  or  woman,  who  has  any 
sense  whatever,  who  wanted  to  perpetrate  a 
fraud  upon  a  person,  would  go  to  the  bank  of 
that  person  and  open  up  a  series  of  accounts 
therein  which  would  expose  and  lay  bare  the 
fraudulent  scheme  by  which  the  fraud  was  to 
be  perpetrated.  The  mere  statement  of  such 
a  proposition  condemns  its  sanity. 
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[4]  Cotmsel  also  lay  much  etress  upon  the 
fact  that  John  H.  Walkup  upon  one  or  two 
occasions  mortgaged  some  of  hla  wife's  live 
stock.  The  evidence  shows  that  he  did  so 
once  or  twice  without  her  knowledge,  and  at 
other  times  with  her  consent.  He  should  not 
have  done  so  without  her  knowledge  and  per- 
mission; but  the  fact  that  he  did  so,  with  or 
without  her  knowledge  or  consent,  did  not 
Injure  appellant  Nor  does  be  so  contend, 
but  he  Insists  that  the  mere  fact  that  he 
mortgaged  them  is  evidence  of  the  fact  that 
he  owned  the  stock  so  mortgaged.  How  can 
that  be?  Certainly  not,  If  he  got  her  per- 
mission to  mortgage  them,  and  equally  true, 
if  she  had  no  knowledge  of  the  fact  that  he 
had  done  so.  That  might  be  evidence  against 
him,  but  not  against  her.  That  still  left  the 
Question  of  ownership  of  the  property  open, 
to  be  proven  or  established  by  competent  evi- 
dence. 

15]  Counsel  lastly  insist  that  the  fact  that 
John  H.  Walkup  gave  to  the  assessor  for  as- 
sessment a  list  of  the  personal  property 
claimed  by  the  wife  as  his  own  is  evidence  of 
fraud.  Concede  that  said  act  Is  an  admission 
of  ownership  as  against  him.  It  Is  no  evi- 
dence against  her  whatever,  without  it  was 
shown  that  she  had  knowledge  of  the  fact, 
and  the  record  in  this  case  tails  to  disclose 
that  knowledge.  But  concede  that  she  had 
knowledge  thereof,  and  that  it  was  evidence 
of  fraud,  nevertheless  It  was  not  conclusive 
evidence  of  fraud.  The  question  of  the  own- 
ership of  the  ptoperty  In  this  class  of  cases 
is  still  a  question  of  fact,  for  the  court  to 
determine  upon  all  the  evidence  in  the  case, 
and  not  one  of  estoppel.  It  is  not  an  uncom- 
.  mon  thing  for  a  husband,  with  or  without 
the  knowledge  of  the  wife,  to  give  in  her 
property  in  his  own  name  for  taxation.  I 
dare  say  that  it  Is  given  In  that  way  more 
frequently  than  it  is  given  in  In  her  own 
name.  And  it  Is  a  well-known  fact  that  in 
the  great  majority  of  cases  it  is  done  In 
that  way  for  convenience  or  thoughtlessly. 
The  husband,  wishing  to  pay  the  taxes  on  his 
wife's  personal  property,  never  thinks  of 
making  out  a  separate  list  of  her  property; 
nor,  as  a  rule,  does  the  question  of  fraud  en- 
ter his  mind.  From  a  sense  of  duty  and  a 
spirit  of  generosity  toward  bis  wife  springs 
the  desire  to  pay  her  taxes  and  other  obli- 
gations, and  for  convenience  merely  be  in- 
cludes her  property  In  his  list. 

This  Is  common  knowledge,  and  to  hold  as 
a  matter  of  law  that  such  conduct  is  fraud- 
ulent in  this  class  of  cases  would  stamp  the 
seal  of  disapproval  upon  one  of  the  noblest 
and  most  generous  spirits  that  abides  in  the 
human  heart  I  am  not  saying  that  such  con- 
duct may  not  be  the  result  of  a  fraudulent 
design,  or  that  It  may  not  be '  evidence  of 
fraud  where  credit  has  been  extended  upon 
it;  but  what  I  do  say  is  this:  That  It  is 
but  one  fact  or  drcumstauce  which  tends  to 


show  fraud,  but  standing  alone,  and  uncor- 
roborated by  other  facts  and  circumstances 
indicating  a  fraudulent  Intent,  is  Itself  insuf- 
ficient for  that  purpose.  Evidently  this  was 
the  view  the  trial  court  took  of  the  matter, 
and  caused  him  to  find  for  the  respondents. 
In  our  opinion  that  finding  was  right,  and 
that  the  evidence  in  this  case  was  insufficient 
to  sustain  the  allegations  of  the  petition. 

So  believing,  we  are  of  the  opinion  that 
the  Judgment  should  be  affirmed.  It  Is  so 
ordered.    All  concur. 


HUNTER  et  aL  v.  PEMISCX)T  I/AND  ft 

COOPERAGE    CO. 

(Supreme  Caurt  of  Missouri,  Division  No.  1. 

Nov.  30,  1912.) 

1.  QuiETiNQ  Title  (§  22*)— Titub  of  Plaiw- 
TiFF— Sufficiency— Common  Source. 

In  an  action  under  Bev.  St  18&9,  {  660. 
to  quiet  title,  where  there  was  no  assumed  or 
agreed  common  source  of  title  in  the  pleadings, 
but  plaintiff  undertook  to  deraign  a  record  title 
from  one  P.,  and  defendant  relied  upon  a  deed 
from  P.  and  another,  a  common  source  of  title 
In  P.  was  not  shown,  and  plaintiff,  claiming 
only  a  paper  title,  was  thereby  forced  to  show 
a  good  paper  title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f  64 ;   Dec  Dig.  |  22.*] 

2.  PUBUO   LA.IIDB    (I  61*)— Swamp   liAHDS— 
Oebtificate  of  Bntbt — Operation. 

A  mere  certificate  of  #utry  on  swamp  lands 
is  insufficient  to  pass  title,  although  a  receiv- 
er's receipt,  showing  ttiat  the  purchase  price 
has  been  paid,  gives  the  person  making  the  pay- 
ment an  equitable  interest  in  the  land  descru- 
ed  in  the  receipt 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  K  102-213;  Dec.  Dig.  i 
61.*] 

3.  Becobdb  (i  17*)— Supplying  Lost  Becokd 
— Ab  stbactb — EJffect. 

Act  March  28,  1901  (Iaws  1901,  p.  251). 
making  Carleton's  Abstract  Books,  or  certified 
copies  of  the  entries  therein,  prima  fade  evi- 
dence of  the  matter  and  entrieis  tlierein  con- 
tained as  taken  from  the  records  of  Pemiscot 
county  prior  to  their  destruction,  has  no  refer- 
ence to  entries  in  a  register's  l>ook  of  locations 
on  public  swamp  land^  as  such  register  is  not 
a  public  record  required  by  law  to  be  kept  and 
hence  the  entries  from  such  abstract  book  axe 
not  admissible  as  prima  facie  evidence  of  en- 
tries in  such  register. 

[Ed.  Note. — ^For  ether  cases,  see  Records, 
Cent  Dig.  H  25.  26,  28-35 ;   Dec.  Dig.  {  liJ] 

Appeal  from  Circuit  Court,  Pemiscot 
County;    Henry  C.  Blley,  Judge. 

Action  by  Sterling  P.  Hunter  and  others 
against  the  Pemiscot  Land  &  Cooperage 
Company.  Judgment  for  defendant  and 
plahitiffs  appeal.    AfBrmed. 

Action  under  old  section  650  to  quiet  title. 
Petition  is  short  but  in  the  usual  form.  By 
a  supplemental  abstract,  filed  by  respondent, 
appears  a  lengthy  answer.  This  additional 
and  supplemental  abstract  is  not  attacked 
by  the  appellants,  and  hence  the  answer 
therein  set  out  must  be  taken  as  the  proper 
pleading  in  the  case,  although  It  differs  from 
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tbe  answer  set  oat  In  appellants'  abstract. 
By  tbe  Bupplemental  abstract,  respondent 
challenged  the  correctness  of  appellants'  ab- 
stract By  this  answer,  the  defendant,  now 
respondent,  says:  (1)  That  It  Is  the  owner 
of  the  lands  In  dispute  and  denies  that 
plaintiffs  have  any  title  or  interest  therein ; 
<2)  it  pleads  the  10-year  statute  of  limita- 
tions, averring  that  it  and  its  grantors  have 
been  In  the  open,  notorious,  and  peaceable 
possession  of  said  lands  for  more  than  10 
years;  (3)  It  Invokes  the  30-year  statute  of 
limitations ;  and  (4)  the  answer  then  con- 
cludes with  the  Invocation  of  the  10-year 
statnte  of  limitations  from  another  angle  in 
this  language:  "And  defendant,  for  its  oth- 
er and  farther  answer  and  defense  herein, 
avers  that  under  the  provisions  of  section  1 
of  an  act  entitled  'An  act  to  enlarge  the  Ju- 
risdiction of  courts  of  record  in  suits  to  de- 
termine and  quiet  the  title  to  real  estate,' 
approved  March  15,  1897  (Laws  1897,  p.  74), 
plaintiffs  were  at  said  last-mentioned  date 
empowered  to  institute  this  action ;  that  the 
time  in  said  act  and  In  section  €60  of  the 
Revised  Statutes  of  1899,  under  and  by  vir- 
tue of  which  plaintiffs  were  empowered  to 
sue,  expired  on  March  15,  1907,  and  that 
plaintiff  did  not  commence  this  action  until 
June  14,  1907,  more  than  10  years  after  he 
was  by  said  statute  empowered  to  do  so, 
and  that  by  reason  of  said  facts  and  of  said 
statute  plaintiff  is  now  barred  from  prose- 
cuting or  maintaining  this  action;  and  de- 
fendant pleads  these  facts  and  the  above 
statute  of  limitations,  and  all  of  them,  in 
bar  of  this  suit  And  defendant  again  prays 
Judgment,  and  for  his  costs  in  this  behalf 
sustained.  And  defendant,  having  fully  an- 
swered, now  again  prays  judgment,  and  let 
it  go  hence  with  Its  costs." 

After  a  finding  of  facts,  the  Judgment  en- 
tered is  In  this  language:  "It  Is  therefore 
considered,  ordered,  adjudged,  and  decreed 
that  the  plaintiffs.  Sterling  C.  Hunter  and 
Leila  Hunter,  nor  either  of  them,  have  no 
right,  title,  or  Interest  in  and  to  the  lands 
in  controversy,  and  that  the  defendant,  so 
far  as  plaintiffs  are  concerned,  have  the  ti- 
tle in  and  to  said  land  in  fee;  that  plain- 
tiffs take  nothing  by  their  suit  herein,  and 
that  defendant  recover  of  and  from  plain- 
tiffs its  costs  expended  herein  and  have  exe- 
cution therefor."  From  such  adverse  Judg- 
ment, the  plaintiffs  have  appealed. 

Pierce^  Beeves  &  Brewer,  of  Caruthers- 
vllle,  for  appellants.  Farls  &  Oliver,  of 
Caruthersville,  for  respondent 

OBAVES,  P.  J.  (after  stating  tbe  facts  as 
above).  [1]  From  the  pleadings  it  will  be 
observed  that  there  Is  no  assumed  or  agreed 
common  source  of  title.  Nor  does  the  rec- 
ord, other  than  the  pleadings,  show  an 
agreed  or  assumed  common  source  of  title. 
Neither  does  the  record  show  a  proven  com- 
mon source  of  title.    Going  to  the  evidence, 


the  plaintiffs  by  a  record  title  showing  un- 
dertake to  deraign  title  through  one  Thomas 
O.  Powell.  They  attempt  to  show  that 
Thomas  C.  Powell  bought  the  land  from 
Pemiscot  county,  and  that  by  sheriff's  deed 
It  passed  to  John  E.  Powell,  and  that  they 
succeeded  to  John  E.  Powell's  title.  Defend- 
ant relies  upon  a  deed  from  Thomas  C. 
Powell  and  John  H.  Powell,  so  far  as  they 
rely  at  all  upon  a  record  title.  This  deed, 
however,  was  subsequent  in  date  to  the  al- 
leged sheriff's  deed,  mentioned  supra.  Had  de- 
fendant undertaken  to  deraign  title  through 
Thomas  C.  Powell  alone,  and  offered  In  evi- 
dence such  an  instrument,  It  might  be  well 
said  that  by  tbe  proof  a  common  source  of 
title  was  shown,  but  such  is  not  this  case. 
There  is  a  vast  difference  between  a  deed 
from  Thomas  G.  Powell  alone,  and  one  from 
Thomas  C.  Powell  and  John  H.  PowelL  We 
had  a  very  similar  question  up  in  the  case 
of  Nail  V.  Conover,  223  Mo.  loc.  clt  492,  122 
S.  W.  1039.  In  that  case  there  was  a  title 
bond  by  Thomas  C.  Powell  and  John  H. 
Powell  shown,  and  we  held  under  the  facts 
and  pleadings  in  that  case  that  we  could  not 
proceed  with  the  case  upon  the  theory  of  a 
common  source  of  title.  The  reasoning 
there  meets  the  situation  here,  and  the  con- 
tention of  the  plaintiffs,  to  the  effect  that 
there  was  shown  a  common  source  of  title  in 
Thomas  G.  J*oweIl,  must  be  ruled  against 
them  on  the  strength  of  the  Conover  Case, 
supra.  With  this  question  to  the  side,  there 
is  but  little  left  to  the  case.  PlaintlffB  were 
thereby  forced  to  show  a  good  paper  title, 
for  they  claimed  title  in  no  other  way.  Nail 
V.  Conover,  supra.  If  there  was  a  link  out 
of  their  tltle^  tbe  Judgment  must  be  against 
them. 

[2,  3]  These  lands  were  swamp  Jands,  and 
the  law  relating  thereto  was  fully  reviewed 
in  the  Nall-Conover  Case.  We  there  held 
that  a  mere  certificate  of  entry  was  insuffi- 
cient to  pass  any  title.  We  then  said,  and 
now  Say,  that  if  there  was  a  receiver's  re- 
ceipt in  evidence,  showing  that  such  land 
had  been  paid  for,  it  would  give  the  payor 
an  equitable  interest  in  the  lands  described 
in  such  receipt  But  this  holding  cannot 
avail  the  plaintiffs  In  this  case.  The  only 
thing  offered  in  evidence  to  show  the  trans- 
fer of  the  title  to  Thomas  C.  Powell  from 
Pemiscot  county  Is  Carleton's  abstract  of  a 
registry  entry  in  Register's  Book  1,  page  62. 
This  record  we  held  In  the  Nall-Conover 
Case  was  not  a  public  record  required  by 
law  to  be  kept,  and  for  that  reason  Carle- 
ton's  abstract  thereof  did  not  make  it  evi- 
dence imder  the  act  of  1901.  We  further 
hold  that  even  If  It  was  properly  admitted 
as  evidence.  It  would  show  no  title  In  Thos. 
C.  Powell.  The  whole  matter  is  fully  dis- 
cussed in  the  Nall-Conover  Case,  supra,  and 
we  sliall  not  go  further.  Under  the  ruling 
made  in  that  case,  and  in  the  subsequent 
case  of  Whitman  v.  Glesing,  224  Mo.  loc  dt 
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615,  123  S.  W.  1062,  tbe  plaintiffs  In  tills 
case  failed  to  make  out  a  case. 

Other  questions  urged  need  not  be  discuss- 
ed. The  Nall-Conorer  Case,  supra,  should  be 
read  In  connection  with  this  opinion. 

The  Judgment  nisi  Is  affirmed.    All  concur. 


STATE  ex  reL  GRAHAM  et  aL  T.  SBEHOBN, 
Judge. 

(Supreme  Court  of  Missouri.     Nov.  26,  1912. 

Motion  for  Rehearing  Denied 

Dec.  10,  1912.) 

1.  COUBTS     (I    188*)  —  MUHICIPAL    COTJBTB  — 

Eminent  Douain. 

Kansas  City  Charter,  art.  6,  conferring  ju- 
risdiction on  the  municipal  court  in  proceed- 
ings by  the  city  to  condemn  private  property 
for  street  purposes,  is  valid  under  Const,  art. 
9,  I  16,  authorizing  cities  of  over  100,000  in- 
habitants to  adopt  charters  for  their  own  gov- 
ernment consistent  with  the  Constitution  and 
laws  of  the  state,  and  article  6,  S  1,  providing 
for  municipal  corporation  courts,  but  not  fixing 
their  jurisdiction,  since  the  condemnation  of 
ptopertf  for  public  streets  is  purely  a  mat- 
ter of  municipal  concern. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  |i  487-468;   Dec.  Dig.  i  188.*  ] 

2.  CoxiiPrs  (I  472*)— BxoLDSivB  ob  Coroub- 
BBNT  JuBiSDiOTiON— Eminent  Domain. 

Circuit  courts  have  not  exclusive  original 
jurisdiction  of  prooeedings  to  condemn  proper- 
ty for  street  purposes  in  Kansas  City  under 
Const,  art  6,  |  22,  giving^  them  exclusive  orig- 
inal jurisdiction  In  ail  civil  cases  hot  otherwise 
provided  for,  since  such  cases  are  otherwise 
provided  for  by  Kansas  City  Charter,  art.  6, 
conferring  concurrent  jurisdiction  on  the  mu- 
nicipal court  of  that  city. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  i|  1189-1224,  1247-1259;  Dec  Dig. 
f  472.*] 

3.  Pbohibition   (I  11*)— Gbounds  tob  Ri- 

UEF— EXCBKDINQ    JUBISDICTION. 

On  an  appeal  in  a  proceeding  by  a  city  to 
acquire  prftperty  for  street  purposes,  the  va- 
lidity of  the  ordinance  upon  which  the  proceed- 
ing rests  or  the  fact  that  parties  are  not  reg- 
ularly before  the  court  in  the  manner  prescrib- 
ed by  the  city  charter  do  not  affect  tbe  court's 
jurisdiction,  and  It  will  not  therefore  be  pre- 
vented by  prohibition  from  acting  in  the  mat- 
ter. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  %  36;   Dec.  Dig.  {  11.*] 

Graves  and  Woodson,  JJ.,  dissenting. 

In  Banc.  Original  prohibition  proceeding 
by  the  State,  on  the  relation  of  George  S. 
Graham  and  others,  against  Thomas  J.  See- 
horn,  Judge  of  the  Circuit  Court  of  Jackson 
County.  On  demurrer  to  the  return.  Pre- 
liminary rule  qnashed  and  writ  denied. 

Douglass  &  Watson,  Ball  &  Ryland,  and  E. 
J.  WTilte,  all  of  Kansas  City,  for  relators.  A. 
P.  Evans,  John  Q.  Schalch,  Hunt  C.  Moore, 
A.  F.  Smith,  John  G.  Park,  and  Jay  M.  Lee, 
all  ol  Kansas  City,  for  respondent.  C.  S.  Mc- 
Lane,  W.  C.  Culbertson,  and  R.  W.  Crlmm,  all 
of  Kansas  City,  amid  curls. 

KENNISH,  J.  This  is  an  original  proceed- 
ing by  prohibition.    The  relators  are  owners 


of  real  estate  in  a  proposed  benefit  district 
In  a  certain  condemnation  proceeding  in  Kan- 
sas City.  Respondent  is  Judge  of  division 
No.  3  of  the  circuit  court  of  Jackson  county, 
in  which  division  the  said  condemnation  pro- 
ceeding is  now  pending.  Tbe  purpose  of  this 
suit  is  that  respondent,  as  Judge  of  said 
court,  may  be  prohibited  by  the  writ  of  this 
court  from  further  holding  cognizance  of  said 
condemnation  proceeding.  A  preliminary 
rule  in  prohibition  was  granted  upon  the  fil- 
ing of  the  petition.  In  due  time  respondent 
filed  his  return  thereto,  and  relators  filed  a 
demurrer  to  the  return.  Upon  the  issues  of 
law  thus  presented  the  case  stands  before  ns 
for  decision. 

There  is  a  companion  case  to  the  case  in 
hand,  entitled  State  ex  rel.  Tnller  et  aL  r. 
Seehom,  151  S.  W.  724,  now  under  submission 
in  this  court  It  was  brought  at  the  same 
time,  arises  out  of  the  same  litigation  nisi, 
and  is  against  the  same  respondent ;  but  the 
relators  therein  are  tbe  owners  of  the  pnv 
erty  sought  to  be  taken  for  public  nse  in 
said  condemnation  proceedings,  and  tbey  ask 
this  court  to  issue  its  writ  of  prohlUtian 
against  the  respondent  upon  grounds  different 
from  and  antagonistic  to  those  relied  upon 
by  relators  in  this  case. 

The  facts  admitted  by  the  pleadings  herein, 
and  as  gathered  from  the  petition  and  retom, 
are  substantially  as  follows: 

In  June,  1909,  ordinance  3,200  was  enact- 
ed by  the  common  council  of  Kansas  City,  for 
the  purpose  of  widening  and  improving  Sixth 
street  between  Broadway  and  Bluff  streets, 
and  to  that  end  providing  for  the  condemna- 
tion of  the  necessary  adjacent  property;  al- 
so creating  a  benefit  district  and  fixing  the 
limits  thereof,  in  which,  for  benefits  received, 
the  property  should  be  subject  to  the  pay- 
ment of  special  tax  assessments  to  meet  tbe 
cost  of  the  proposed  improvement  The  mu- 
nicipal court,  after  a  plat  of  the  property  to 
be  taken  had  been  delivered  to  the  clerk 
thereof,  made  an  order  directed  to  "all  per- 
sons whom  it  may  concern,"  appointing  a 
day  and  place  for  Impaneling  a  Jury  to  as- 
certain the  compensation  for  the  property  to 
be  taken  and  to  make  assessments  to  pay  the 
same,  as  required  by  section  2  of  article  6 
of  the  charter  of  said  city.  A  copy  of  the 
order  was  published  in  the  proper  newspa- 
per, and  the  parties  owning  real  estate  pro- 
posed to  be  taken  were  duly  served  with  a 
copy  of  said  order.  In  accordance  with  tbe 
order  and  notice  a  Jury  was  impaneled,  and, 
after  hearing  the  evidence  and  viewing  tliA 
property.  It  returned  a  verdict  fixing  and  al- 
lowing tbe  compensation  for  tbe  property  to 
be  taken,  assessing  against  the  city  Qie 
amount  of  tbe  benefits  to  the  dty  and  to  (he 
public,  and  assessing  against  the  several  lots 
and  parcels  of  property  within  the  benefit 
district  the  balance  of  said  compensation,  as 
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a  special  tax  and  assessment,  according  to 
the  benefits  received.  Tbe  verdict  was  con- 
firmed by  the  common  council,  judgment  ren- 
dered thereon  by  the  municipal  court,  and, 
no  appeal  having  been  taken  therefrom,  the 
verdict  was  sent  to  the  office  of  the  city 
treasurer  for  the  collection  of  such  special 
assessments,  and  more  than  one-half  of  the 
total  amount  so  assessed  was  paid. 

Some  of  the  owners  of  property  in  the  ben- 
efit district  refused  to  pay  their  assessments 
and  brought  an  Injunction  suit  against  the 
city  to  restrain  and  enjoin  the  collection  of 
said  assessments,  upon  the  ground  that  the 
notice  of  tbe  order  for  the  impaneling  of  the 
jury  by  the  municipal  court  had  not  been 
published  as  required  by  the  provisions  of 
the  charter,  and  upon  the  further  ground 
that  the  mimicipal  court  was  without  ju- 
risdiction to  proceed  under  ordinance  3,209, 
and  tbat  tbe  proceedings  in  said  municipal 
court  were  null  and  void.  Upon  the  assump- 
tion that  the  publication  of  said  order  was 
defective  and  the  subsequent  proceedings  In- 
valid, another  ordinance,  6,686,  was  intro- 
duced in  the  common  council  for  the  purpose 
of  repealing  ordinance  3,209  and  beginning 
the  proceedings  for  tbe  proiwsed  improve- 
ment anew.  Thereupon  the  owners  of  the 
property  to  be  taken,  and  for  which  com- 
pensation had  been  allowed  pursuant  to  or- 
dinance 3,209,  and  which  was  also  proposed 
to  be  taken  under  ordinance  fifi86,  brought 
an  Injunction  suit  against  the  dty  to  re- 
strain and  enjoin  the  oflScers  thereof  trom 
rQ>eallug  said  ordinance  3,209,  npon  the 
ground  that  compensation  bad  been  awarded 
for  the  property  so  taken  and  that,  as  tbe 
verdict  and  judgment  therefor  was  unap- 
pealed  from,  the  same  had  become  a  final 
judgment  under  which  rights  had  become 
vested  and  which  could  not  be  set  aside  or 
annulled  by  enactment  of  the  common  coim- 
cU.  Both  injunction  suits  were  heard  before 
respondent  at  tbe  same  time,  and  the  issues 
were  found  in  favor  of  the  plaintiffs  in  each 
case.  In  tbe  Injunction  suit  brought  by  the 
property  owners  of  tbe  benefit  district  who 
bad  rinsed  to  pay  their  assessments  (re- 
liit<n8  herein),  the  court  in  its  decree,  after 
finding  that  "said  proceedings,  verdict,  con- 
firmation thereof,  and  Judgment  is,  as  to 
tbese  plalntiflTs  and  each  of  them  and  as  to 
tlielr  respective  properties,  null  and  void," 
proceeded  as  follows:  "It  is  therefore  con- 
sidered, ordered,  adjudged,  and  decreed  that 
said  verdict,  judgment,  and  proceedings,  in 
so  &r  as  they  affect  or  purport  to  affect 
plaintiffs  or  any  of  them  or  any  of  their 
said  several  properties,  be  and  the  same  are 
bereby  annnlled  and  for  naught  held;  that 
tbe  several  assessments  against  the  respec- 
tive properties  aforesaid  of  the  plaintiffs  and 
each  of  them  be  and  the  same  are  hereby  set 
aside  and  annulled;  that  defendants  Kansas 
City,  M.  A.  Fljaa,  dty  clerit,  D.  S.  Weary, 


clerk  of  said  municipal  court,  and  the  of- 
ficers and  agents  of  said  city,  be  and  they 
are  each  of  them  perpetually  restrained  and 
enjoined  from  making  out,  certifying,  or  at- 
testing any  tax  bills  against  the  several  prop- 
erties of  the  plaintiffs  or  any  of  them  under 
and  by  virtue  of  said  assessments ;  and  that 
plaintiffs  have  and  recover  of  and  from  de- 
fendant Kansas  City  the  costs  herein  expend- 
ed and  have  execution  therefor."  No  appeal 
was  taken  from  the  Judgment  and  decree  in 
either  of  said  injunction  suits. 

Section  23  of  article  6  of  the  charter  of 
Kansas  City,  under  which  said  condemna- 
tion proceedings  were  being  prosecuted,  is  as 
follows:  "When  by  reason  of  any  error,  de- 
fect or  omission  in  any  proceedings,  or  in 
tbe  verdict  or  judgment  therein  that  may  be 
Instituted  under  tbe  provisions  of  this  ar- 
ticle, a  portion  of  the  private  property  sought 
to  be  taken,  or  some  Interest  therein,  cannot 
be  acquired,  or  an  assessment  is  made  against 
private  property  which  cannot  be  enforced 
or  collected,  or  when,  by  reason  of  any  such 
defect,  private  property  in  the  benefit  district 
is  omitted,  the  city  may,  by  ordinance,  in- 
stitute, carry  on  and  maintain  supplemental 
proceedings  to  acquire  the  right  and  title  to 
such  property  or  Interest  therein  intended  to 
be  taken  by  the  first  proceeding,  but  which 
cannot  on  account  of  such  defect,  error  or 
omission,  be  acquired  thereunder,  or  to  prop- 
erly assess  against  any  piece  or  parcel  of 
private  property  against  which  an  assess- 
ment was  In  the  first  proceeding  erroneously 
made  or  omitted  to  be  made,  the  proper 
amount  such  private  property,  exclusive  of 
tbe  Improvemente  thereon,  is  benefited  by 
the  proposed  improvement  to  be  determined 
by  the  verdict  of  the  Jury  in  such  supple- 
mental proceedings;  and  the  original  assess- 
ment may  be  revived,  corrected,  increased  or 
diminished  as  may  be  necessary  or  equitable 
under  tbe  provisions  of  this  article  for  the 
original  proceedings.  Such  supplemental  pro- 
ceedings shall  be  instituted  and  conducted 
as  to  the  particular  piece  or  pieces  of  pri- 
vate property  sought  to  be  acquired  or  as- 
sessed in  like  manner  and  with  like  effect  as 
in  tbe  original  proceedings,  and  shall  be 
known  and  described  as  supplemental  pro- 
ceedings for  the  purposes  specified  in  the 
original  ordinance;  and  a  supplemental  ver- 
dict and  assessment  shall  be  made,  confirm- 
ed and  copies  of  the  original  verdict  cer- 
tified in  every  particular  as  in  the  original 
proceedings;  and  the  assessments  as  estab- 
lished and  corrected  by  such  supplemental 
verdict  shall  be  collected  by  the  City  Treas- 
urer in  the  same  manner  and  under  like  con- 
ditions and  restrictions,  powers  and  duties 
as  in  tbe  case  of  original  proceedings." 

In  tbe  month  of  February,  1911,  after  the 
injunction  against  the  dty  had  been  made 
perpetual,  restraining  the  enforcement  of  the 
special  assessments  in  the  benefit  district  un- 
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der  ordinance  8,200,  tbe  common  council 
passed,  and  tbe  mayor  approved,  ordinance 
7,538,  which  is  as  follows: 

"An  ordinance  providing  for,  authorising  and 
directing  the  Institution,  carrying  on  and 
maintaining  of  supplemental  proceedings 
to  properly  assess  benefits  against  certain 
pieces  and  parcels  of  land  included  within 
tbe  benefit  district  prescribed  by  ordi- 
nance Mo.  3,209,  approved  October  19, 
1909. 

"Whereas  the  common  council  of  Kansas 
City,  Missouri,  passed  an  ordinance  entitled 
'An  ordinance  to  open  and  widen  Sixth  street 
from  the  east  line  of  Blbfl'  street  to  tiie 
west  line  of  Broadway,'  apprpved  July  14, 
1909,  which  said  ordinance  was  numbered 
34209  and  was  duly  approved  October  19, 
1909,  and  whereas  proceedings  were  Institut- 
ed under  said  ordinance  in  the  municipal 
court  of  Kansas  City  to  condemn  the  land 
In  said  ordinance  described  and'  a  verdict 
was  rendered  in  said  municipal  court,  and 
whereas  by  reason  of  certain  errors,  defects 
and  omissions  certain  assessments  were  made 
against  land  In  the  benefit  district  prescrib- 
ed by  said  ordinance  which  cannot  be  en- 
forced or  collected  and  certain  pieces  of  pri- 
vate property  in  the  benefit  district  were 
omitted  and  not  assessed  by  said  verdict,  and 
whereas  in  order  to  pay  the  total  amount  of 
damages  awarded  for  land  taken  and  dam- 
aged by  said  condemnation  it  was  and  is  nec- 
essary and  required  that  said  certain  pieces 
and  parcels  of  land  shall  be  assessed  If  they 
are  deemed  benefited  by  the  jury:  Now  there- 
fore be  it  ordained  by  the  common  council  of 
Kansas  City: 

"Section  1.  That  the  mayor  and  city  coun- 
selor are  hereby  authorized  and  directed  to 
institute,  carry  on  and  maintain  supplemen- 
tal proceedings  to  properly  assess  against 
any  piece  or  parcel  of  private  property  with- 
in the  benefit  district  prescribed  in  ordinance 
No.  3,209,  approved  October  19,  1909,  against 
which  an  assessment  was  In  the  first  pro- 
ceeding wrongfully  made  or  which  was  omit- 
ted to  be  made  the  proper  amount  such  pri- 
vate property,  exclusive  of  the  Improvements 
thereon,  Is.  benefited  by  the  proposed  im- 
provement, such  amount  to  be  determined  by 
the  verdict  of  a  jury  in  such  supplemental 
proceedings  as  provided  by  article  6  of  the 
Charter  of  Kansas  City. 

"Sec.  2.  Nothing  in  this  ordinance  contain- 
ed shall  be  held  to  limit  the  scope  of  such 
supplemental  proceedings  but  such  proceed- 
ings shall  be  deemed  to  be  for  all  purposes 
authorized  by  article  6  of  the  Charter  of 
Kansas  City. 

"Sec.  8.  Such  supplemental  proceedings 
shall  be  begun  in  division  No.  1  of  the  mu- 
nicipal court  of  Kansas  City  and  shall  be 
known  and  designated  as  supplemental  pro- 
ceedings for  the  purposes  specified  in  said 
ordinance  numbered  3,209. 

'Sea  4.  All  ordinances  or  parts  of  ordi- 


nances In  conflict  with  this  ordinance  are 
In  so  far  as  they  conflict  witb  this  ordi- 
nance hereby  repealed." 

The  preliminary  steps  having  been  prop- 
erly taken  under  said  ordinance  7,539,  an 
order  was  made  by  the  municipal  court  and 
due  notice  published  of  the  time  and  place 
fixed  "for  impaneling  a  Jury  to  properly  as- 
sess against  any  piece  or  parcel  of  private 
proi)erty  within  the  benefit  district  above  de- 
scribed, against  which  an  assessment  in  the 
original  proceedings  was  wrongfully  made  or 
which  assessment  was  omitted  to  be  made, 
the  proper  amount  such  private  property,  ex- 
clusive of  the  Improvements  thereon,  is  ben- 
efited by  the  proposed  Improvement"  On  the 
31st  day  of  May,  1911,  the  jury  impaneled 
under  said  ordinance  7,639,  as  stated  by  rela- 
tors, "returned  into  said  municipal  court 
their  verdict  purporting  to  assess  tbe  sum 
of  $168,001.57  (being  the  amount  of  compen- 
sation found  by  the  jury  In  the  aforesaid 
proceedings  under  ordinance  No.  3,209  to  be 
paid  to  the  owners  of  property  taken  or  dam- 
aged) against  the  dty  and  the  property  in 
said  benefit  district,  Including  the  property 
of  the  relators;  that  there  are  over  13,000 
lots  and  parcels  of  land  within  the  benefit 
district  prescribed  by  said  ordinance  No. 
3,209;  that  the  jury's  verdict  in  said  so- 
called  supplemental  proceedings  was  in  all 
respects  precisely  the  same  as  to  the  amount 
of  benefits  as  the  verdict  returned  in  the 
original  proceedings."  Tbe  verdict  thus  re- 
turned was  duly  confirmed  by  ordinance  and 
judgment  rendered  thereon  by  the  municipal 
court,  as  in  the  former  proceedings.  An  ap- 
peal was  then  taken  to  the  circuit  court  of 
Jackson  county,  by  the  owners  of  the  prop- 
erty in  the  benefit  district  whose  prop»ty 
bad  been  assessed  with  benefits  in  the  sup- 
plemental proceedings  and  who  had  not  paid 
the  assessments  theretofore  made  pursuant 
to  the  provisions  of  ordinance  3,209.  In  tbe 
circuit  court  the  cause  was  assigned  to  divi- 
sion No.  3,  over  which  division  respondent 
presides.  When  the  trial  was  about  to  be 
commenced  in  said  division,  respondent  an- 
nounced it  as  his  opinion  that  tbe  case 
should  be  tried  de  novo,  "as  though  it  were 
a  trial  of  proceedings  under  ordinance  Na 
3,209,  and  that  there  should  be  ascertained 
before  him.  Independent  of  previous  proceed- 
ings, the  amount  of  damages  to  be  allowed  for 
property  taken  or  damaged,  and  the  amount 
of  assessments  to  be  levied  against  prop- 
erty in  the  benefit  district  as  benefits  from 
the  opening  and  widening  of  said  street." 
Thereupon  relators  gave  notice  of  an  api>ll- 
cation  to  this  court  for  a  writ  of  prohibition, 
and  further  proceedings  before  respondent 
were  suspended. 

Upon  the  foregoing  facts,  relators  contend: 
"(a)  That  they  have  the  right  of  appeal  from 
tbe  municipal  court  after  the  conclusion  of 
tbe  so-called  supplemental  proceedings,  (b) 
That  the  municipal  court  never  had  any  ]a- 
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risdlctlon  of  the  original  proceedlnga  under 
ordinance  No.  8,209,  or  of  the  supplemental 
proceedings  under  ordinance  No.  7,639 ;  that 
the  municipal  court  never  had  any  power  or 
authority  to  hear  and  determine  said  cause 
In  either  proceeding,  or  to  Impanel  a  jury  for 
that  purpose,  or  to  render  any  judgment  at 
any  time  In  said  cause ;  that  all  of  the  pro- 
ceedings In  said  municipal  court  were  null 
and  void  and  without  jurisdiction,  and  con- 
sequently the  circuit  court  on  appeal  is  with- 
out jurisdiction;  and  that  said  proceedings 
should  be  dismissed  by  the  respondent" 

It  should  be  stated  In  explanation  of  rela- 
tors' proposition  "a,"  which  seemingly  has  no 
place  in  a  proceeding  challenging  the  juris- 
diction of  respondent  In  the  case  sought  to 
be  prohibited,  that  relators,  in  the  compan- 
ion case  heretofore  referred  to,  make  the  con- 
tention that  no  apipeal  is  authorized  by  the 
charter  of  Kansas  City  from  supplemental 
proceedings  under  said  section  23  of  article 
6.  But  whether  that  contention  be  well 
founded  or  not.  It  is  obvious  that  the  suc- 
cessful affirmance  of  the  proposition  that  an 
appeal  was  authorized  from  the  municipal 
court  to  the  drcolt  court  in  the  supplemen- 
tal proceedings  under  ordinance  7,S39  would 
not  tend  to  show  want  of  jurisdiction  or  ex- 
cess of  Jurisdiction  in  respondent  to  bear 
the  condemnation  proceedings  on  appeal,  and 
therefore  affords  no  ground  for  relief  by 
prohibition. 

Relators  have  set  forth  in  their  brief  eight 
separate  points  or  propositions  which  they 
learnedly  argue  in  support  of  their  right  to 
the  relief  prayed  for.    In  the  view  we  take 
of  the  case,  we  think  their  contentions  may 
be  disposed  of  under  two  heads,  as  follows: 
First.  "The  charter  of  Kansas  City  could  not 
confer  original  dvU  jurisdiction  on  the  mu- 
nicipal court,  and  so  much  of  sections  1  and 
2  of  article  6,  and  section  10  of  article  4, 
of  the  charter  of  1008,  as  purports  to  do 
so,  is  violative  of  sections  1,  22,  34,  86,  and 
37,  article  6,  of  the  Constitution  of  Missouri, 
and  section  15  of  the  Schedule  of  the  Con- 
stitution, conferring  Jurisdiction  exclusively 
on   circuit  courts,  except  as  otherwise  pro- 
vided, and  of  section  16  of  article  9  of  said 
Constitution,    authorizing    Kansas    City    to 
frame  and  adopt  a  charter,  and  Is  inconsist- 
ent with  the  Constitution  and  laws  of  the 
state."     Second.  That  the  proceedings  and 
Judgments  of  the  municipal  court  under  or- 
dinance 3,209  and  also  under  ordinance  7,639 
are  void  for  noncompliance  with  the  charter. 
[1]  I.  The  first  proposition  demanding  con- 
sideration is  that  of  the  jurisdiction  of  the 
nionicipal  court  in  condemnation  proceedings, 
as  provided  for  by  article  6  of  the  charter. 
If   tbat  court  was  without  Jurisdiction,  it 
follows  that  the  circuit  court  acquired  none 
on    appeal,   and  relators  In  such  case  are 
entitled  to  reUef. 

Article  6  of  the  charter  of  Kansas  Qlty 
pnrportB  to  confer  Jurisdiction  upon  the  mu- 


nicipal court,  in  proceedings  to  condemn  pri- 
vate property  "for  straightening,  opening, 
widening,  extending  or  altering,  for  public 
use,  any  street,  avenue,  alley,"  etc.,  and  also 
jurisdiction  in  supplemental  proceedings  for 
the  same  purposes  In  case  of  an  error  or 
defect  in  original  proceedings.  The  same- 
article  provides  for  an  appeal  in  condemna- 
tion proceedings  from  the  municipal  court  to 
the  circuit  court  of  Jackson  county,  where 
the  cause  shall  be  tried  de  novo.  By  section 
10  of  article  4  of  the  charter  the  municipal 
court  Is  created  and  its  Jurisdiction  and 
powers  prescribed.  It  is  there  provided  that : 
"The  municipal  court  and  each  division  there- 
of shall  have  Jurisdiction  of  all  cases  arislng^ 
under  any  provision  of  this  charter  or  any 
ordinance  of  the  city  and  shall  likewise  exer- 
cise such  Jurisdiction  as  may  be  delegated 
to  it  by  the  general  law  of  the  state  of 
Missouri."  Section  1  of  article  6  of  the  Con- 
stitution of  this  state  is  as  follows:  "The 
Judicial  power  of  the  state,  as  to  matters  of 
law  and  equity,  except  as  In  this  Constitu- 
tion otherwise  provided,  shall  be  vested  in 
a  Supreme  Court,  the  St.  Louis  Court  of 
Appeals,  circuit  courts,  criminal  courts,  pro- 
bate .courts,  county  courts  and  municipal  cor- 
poration courts."  Section  16  of  article  9^ 
of  the  same  Instrument  vests  in  cities  of 
over  100,000  inhabitants  power  to  adopt  a 
Charter  for  its  own  government  "consistent 
with  the  Constitution  and  laws  of  this  state." 
In  the  exercise  of  that  power,  the  qualified 
voters  of  Kansas  City,  In  the  year  1908, 
adopted  the  present  charter,  which  created' 
the  municipal  court  and  clothed  It  with  ap- 
parent jurisdiction  in  condemnation  proceed- 
ings in  the  taking  of  property  for  public  use 
and  providing  for  the  payment  of  compen- 
sation therefor. 

Upon  the  foregoing  provisions  of  th^  Con- 
stitution and  the  charter  respondent  rests 
his  jurisdiction  In  the  case  pending  before 
him.  It  cannot  be  doubted  that  the  framers 
of  the  charter  Intended  to  confer  upon  the 
municipal  court  the  Jurisdiction  challenged 
In  this  proceeding.  The  charter  provisions 
upon  tbat  subject  are  clear  and  explicit. 
The  sole  question  Is  as  to  the  power  of  the 
people  of  Kansas  City  to  lodge  such  Judicial 
authority  In  a  municipal  court  Relators 
do  not  deny  that  municipal  courts  form  a 
part  of  the  Judicial  system  of  this  state. 
The  Constitution  expressly  makes  them  such, 
but  the  Constitution  does  not  prescribe  the 
bounds  of  their  jurisdiction;  neither  does 
It  prescribe  the  authority  under  which  such 
courts  shall  be  established  and  their  juris- 
diction fixed,  and  therein  lies  the  root  of  the 
relators'  contention.  Doubtless,  if  the  In- 
habitants of  Kansas  City  had  not  availed 
themselves  of  the  right  to  adopt  a  charter, 
the  General  Assembly  of  the  state,  as  the 
repository  of  general  legislative  power,  would 
have  had  full  constitutional  warrant  to  pro- 
vide a  charter  for  the  city,  to  create  a  mu- 
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nldpal  conrt,  and  to  define  its  Jurisdiction, 
even  over  sudi  subjects  as  tlie  relators  dis- 
pute in  the  present  proceeding.  Indeed,  tliat 
was  the  recognized  source  of  the  authority 
of  this  municipality  in  such  matters  prior 
to  the  adoption  of  the  Constitution  of  1875 
and  long  thereafter. 

Respondent  maintains  that  the  condemna- 
tion of  property  for  public  streets  is  purely 
a  matter  of  municipal  concern,  and  that  as 
the  Constitution,  by  section  16  of  article  0, 
conferred  upon  the  qualified  voters  of  the 
city  full  power  and  control  over  such  mat- 
ters, by  the  adoption  of  a  charter  and  making 
provisions  therefor,  the  voters  may  thus 
speak  with  authority  equal  to  that  of  the 
General  Assembly  in  the  absence  of  such 
charter.  It  wUl  be  observed  that  the  power 
thus  vested  in  the  voters  of  the  city  is  not 
conditioned  upon  any  action  to  be  taken  by 
the  General  Assembly,  but  Is  absolute  and 
direct  from  the  source  of  all  governmental 
power,  subject  only  to  the  condition  that 
such  charter  shall  be  consistent  with  the 
Constitution  and  laws  of  the  state. 

That  the  jurisdiction  thus  conferred  upon 
the  municipal  court  is  not  Inconsistent  with 
the  Constitution  and  laws  of  this  state  is 
further  afiSrmed  upon  the  fact  that  the 
Enabling  Act,  enacted  by  the  General  As- 
sembly in  the  year  1887  (Laws  1887,  p.  42), 
and  made  applicable  to  Kansas  City,  provid- 
ed that  the  charter  adopted  by  the  dty 
should  "constitute  the  entire  organic  law  of 
the  city  and  should  supersede  all  laws  then 
in  force  not  otherwise  governing  or  appertain- 
ing to  cities  having  one  hundred  thousand 
inhabitants  or  more,"  and  that  by  a  further 
provision  of  said  act  the  dty  is  expressly 
given  "exduslve  control  over  its  public  high- 
ways, streets,"  eta 

On  the  other  hand,  it  is  urged  by  relators 
that  -as  the  (Constitution  does  not  define 
the  jurisdiction  of  "munidpal  corporation 
courts,"  and  that  as  section  22  of  article  6 
thereof  confers  upon  drcult  courts  "exclu- 
sive original  jurisdiction  in  all  dvil  cases  not 
otherwise  provided  for,"  the  circuit  conrt 
alone  has  Jurisdiction  over  such  dvll  pro- 
ceedings as  the  condemnation  of  real  estate 
for  public  use.  We  are  not  favorably  im- 
pressed with  this  argument.  Under  repeated 
decisions  of  this  court  it  is  settled  beyond 
question  that  the  condemnation  of  property 
in  municipalities,  for  use  as  public  streets, 
is  a  matter  pertaining  to  local  munidpal 
government  as  contradistinguished  from  such 
as  belong  to  the  domain  of  general  state  con- 
trol; and,  further,  that  the  procedure  pre- 
scribed by  the  charter  in  such  condemnation 
cases,  "not  inimical  to  the  general  scope  of 
the  i>ollcy  of  our  Constitution  and  laws," 
will  prevail  as  against  provisions  of  the 
general  law  upon  the  same  subject.  The 
language  last  quoted  was  used  by  Lamm,  J., 
In  the  case  of  Brunn  v.  Kansas  City,  216 
Mo.,  loc.  clt  117,  115  S.  W.  449,  and,  dis- 


cussing the  procedure  prescribed  by  the 
charter  in  the  exerdse  of  the  right  of  emi- 
nent domain,  it  Is  further  said:  "Such 
special  provisions  may  be  likened  to  excep- 
tions read  Into  and  grafted  on  the  general 
law."  These  propositions  are  fully  supported 
by  the  following  authorities :  Brunn  v.  Kan- 
sas City,  216  Mo.  108,  115  S.  W.  446;  State 
ex  rel.  v.  Telephone  C!o.,  189  Mo.  83,  88  S.  W. 
41;  Kansas  (3ity  v.  Bacon,  147  Mo.  259, 
48  8.  W.  S60;  State  ex  rel.  v.  Field,  90 
Mo.  362,  12  S.  W.  802;  Kansas  aty  v.  Oil 
Oo.,  140  Mo.  458,  41  S.  W.  943;  Kansas  C»ty 
V.  Ward,  134  Mo.  172,  35  S.  W.  600;  Kansas 
City  ex  rel.  v.  Scarritt,  127  Mo.  642,  29 
S.  W.  846,  30  S.  W.  111. 

From  the  foregoing  it  follows  that,  as  the 
proceedings  sought  to  be  prohibited  involved 
a  subject  of  purely  local  concern,  it  was 
within  the  power  of  the  dty  to  confer  Jorls- 
diction  thereof  upon  the  munidpal  court, 
as  provided  in  its  charter.  That  jurisdiction 
rests  upon  the  same  well-recognized  basis 
as  the  jurisdiction  of  munidpal  or  police 
courts  in  prosecutions  for  violations  of  dty 
ordinances,  enacted  for  the  good  order  and 
health  of  the  people.  Proceedings  under 
ordinances  of  the  class  last  mentioned  have 
always  been  held  by  this  court  to  be  dvil 
cases,  and  therefore  any  argument  based 
upon  the  exclusive  jurisdiction  of  the  drcult 
court  in  dvll  cases  is  equally  as  valid  against 
the  exercise  of  Jurisdiction  by  a  munidpal 
court  for  the  violation  of  any  dty  ordinance^ 
as  in  case  of  a  proceeding  to  condemn  real 
estate  for  a  public  street. 

[2]  By  the  adoption  of  the  charter  creating 
the  munidpal  court  and  conferring  Jurisdic- 
tion thereon  In  condemnation  proceedings, 
and  by  authority  of  the  Enabling  Act,  if 
such  were  necessary,  we  are  of  the  opinion 
that  the  circuit  court  was  deprived  of  ex- 
clusive original  Jurisdiction  in  such  dvll 
cases,  for  the  reason  that  Jurisdiction  waa 
otherwise  provided  for  within  the  meaning 
of  said  section  22  of  article  6  of  the  Consti- 
tutloa 

[3]  XL  The  question  remains  as  to  the  in- 
validity of  ordinances  8,209  and  7,539  and 
the  Judgments  and  proceedings  of  the  mo- 
nlclpal  court  thereunder,  for  noncompliance 
with  the  provisions  of  the  charter. 

We  have  held  that  the  munidpal  court 
had  Jurisdiction  of  condemnation  proceed- 
ings, and  also  that  respondent,  as  Judge  of 
the  circuit  court,  had  'Jurisdiction  on  appeal 
from  the  municipal  court  That  jurisdiction 
over  the  persons  of  the  relators  was  obtained 
in  the  cause  sought  to  be  prohibited  la  shown 
by  the  facts  alleged  in  the  return  and  adnxlt- 
ted  by  the  demurrer.  These  propositions 
being  conceded,  it  follows  that  the  drcoit 
court,  being  possessed  of  the  cause  on  ap- 
peal from  the  munidpal  court,  was  clothed 
with  Judicial  power  to  determine  the  va- 
lidity of  the  ordinance  or  ordinances  upon 
which  the  condemnation  proceedings  rested; 
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to  determine  the  question  whether  the  par- 
ties in  interest  were  legally  before  the  conrt 
in  the  manner  prescribed  by  the  charter,  as 
well  as  any  other  question  arising  in  the 
course  of  the  triaL  Such  questions  did  not 
strike  at  the  Jurisdiction  of  the  court,  but 
at  the  regularity  and  validity  of  the  pro- 
ceedings up  to  that  stage,  and  when  the  re- 
spondent decided,  or  was  about  to  decide, 
adversely  to  the  contention  of  the  relators, 
be  was  acting  neither  without  Jurisdiction 
nor  in  excess  of  Jurisdiction,  but  deciding 
such  issues  as  arose  in  a  cause  rightfully 
before  him  and  which  that  court  alone  was 
clothed  with  authority  to  decide.  It  is  well- 
settled  law  that,  80  long  as  a  court  is  pro- 
ceeding within  the  sphere  of  its  Judicial  au- 
thority, it  is  not  amenable  to  the  writ  of 
prohibition.  Delaney  y.  Police  Court,  167 
Mo.  667,  67  S.  W.  680,  and  authorities  cit- 
ed; State  ex  rel.  r.  Tracy,  237  Mo.  109,  140 
S.  W.  888,  37  L.  B.  A.  (N.  S.)  448,  and  au- 
thorities dted;  Stete  ex  rel.  t.  Shannon,  130 
Mo.  App.  90,  108  S.  W.  1097. 

In  the  Delaney  Case,  supra  (167  Mo.,  loc. 
dt  679,  67  8.  W.  592),  this  court  said:  "The 
Jnrisdictloa  of  the  police  court  to  try  cases 
for  violation  of  municipal  police  regulations, 
leveled  at  disorderly  conduct  and  drunken- 
ness on  the  streets,  is  exclusive.  Its  pro- 
cedure in  the  exercise  of  its  Jurisdiction 
may  or  may  not  be  erroneous,  but  so  long 
as  it  has  Jurisdiction,  and  acts  within  its 
Jurisdiction,  its  rulings  and  proceedings  can- 
not be  reviewed  or  corrected  by  means  of  a 
writ  of  prohibition,  no  matter  how  errone- 
ous such  rulings  and  proceedings  may  be. 
Mere  error  or  irregularity  or  mistake,  be  it 
ever  so  manifest,  which  does  not  amount  to 
an  excess  of  Jurisdiction,  will  not  be  ground 
for  a  prohibition.  Llbyd  on  Prohibition,  !>. 
48;  Shortt  on  Mand.  &  Prohib.  marg.  p.  436: 
19  Am.  &  Eng.  Ency.  Law  (1st  Bd.)  p.  263. 
A  writ  of  prohibition  'cannot  be  made  to 
perform  the  functions  of  an  appeal,  a  writ 
of  error  or  a  certiorari,  its  purpose  being, 
not  to  correct  errors,  but  to  prevent  a  usurpa- 
tion of  Jurisdiction.' " 

And  in  the  Tracy  Case,  supra  (237  Mo.,  loc. 
dt  126,  140  &  W.  893,  37  Ll  R.  A.  [N.  S.] 
448),  this  court  said:  "There  Is  no  fact 
alleged  tending  to  show  the  exercise  or 
threatened  exerdse  of  Jurisdiction  in  excess 
of  his  Judicial  power  and  authority,  or  that 
be  has  assumed  or  is  about  to  assume  any 
power  other  than  that  conferred  upon  him 
by  the  charter  of  the  dty  and  required  of 
him  by  his  oath  of  office.  While  so  acting 
in  the  line  of  his  duty  and  within  the  scope 
of  his  Judicial  power  as  prescribed  by  the 
charter,  it  cannot  be  maintained,  in  the  light 
of  the  authorities  heretofore  cited,  that  he 
should  be  restrained  and  prohibited  by  the 
extraordinary  writ  of  prohibition  which  is- 
sues only  to  prevent  the  usurpation  of  Judi- 
dal  yower." 

Under  the  law  governing  the  issuance  of 
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writs  of  prohibition,  we  are  of  the  opinion 
that  the  respondent,  in  the  matters  complain- 
ed of,  was  not  guilty  of  usurpation  of  Judi- 
cial authority,  and  that  therefore  the  prelim- 
inary rule  should  be  quashed  and  the  writ 
denied.    It  is  so  ordered. 

LAMM  and  BROWN,  JX,  concur.  VAL- 
LIANT,  C.  J.,  and  FERRISS,  J.,  concur  in 
separate  opinion  by  VALLIANT,  0.  J. 
GRAVES  and  WOODSON,  JJ.,  dissent  in 
opinion  filed  by  GRAVES,  J. 

VALLIANT,  0.  3.  It  the  question  of  Ju- 
risdiction in  the  munidpal  conrt  of  cases  of 
this  kind  were  one  of  first  impression,  I 
would  concur  In  the  dissenting  opinion  filed 
by  my  Brother  GRAVES.  But  on  looking 
bade  over  the  cases  that  have  been  dedded 
by  this  court  I  have  come  to  the  conclusion 
that,  whilst  the  question  has  not  been  direct- 
ly dedded  by  this  court,  yet  cases  have  beai 
here  in  which  the  question  might  have  been 
raised  but  was  not,  and  the  subject  was 
passed  over  in  silence,  the  Jurisdiction  ap- 
parently acquiesced  in  by  the  parties  and 
not  questioned  by  the  court  In  its  first  char- 
ter adopted  in  1889  by  Kansas  City,  under 
section  16,  art  9,  there  was  created  a  mayor's 
court,  upon  which  was  conferred  Jurisdiction 
In  cases  of  this  kind,  and  which  the  charter 
of  1909  now  confers  on  the  munidpal  court 
Thus  for  more  than  20  years  the  dty  has 
acted  on  the  assumption  that  it  had  author- 
ity to  create  such  a  court  and  confer  on  it 
such  Jurisdiction.  In  that  period,  doubtless, 
property  rights  have  been  acquired  to  a  great 
extent  and  I  believe  it  would  now  be  unwise 
to  declare  that  rights  which  have  arisen  out 
of  the  exercise  of  such  Jurisdiction  by  such 
courts  cannot  be  upheld. 

For  this  reason  I  concur  in  the  opinion 
of  Brother  KENNISH  in  this  case. 

FERRISS,  J.,  concurs  in  these  views. 

GRAVES,  X  I  dissent  from  the  majority 
opinion  in  this  case.  I  sliall  not  take  the 
time  to  block  out  my  views  in  my  own  lan- 
guage, because  they  have  been  elegantly  ex- 
pressed by  our  Chief  Justice,  in  a  dissenting 
opinion,  which  he  prepared,  and  which  at  one 
time  was  indorsed  by  a  majority  of  this 
bench.  Owing  to  imagined  disastrous  re- 
sults, some  of  my  Brothers  have  concurred 
In  a  modified  way  in  the  present  majority 
opinion.  For  myself,  I  prefer  to  stand  upon 
the  law  and  the  state  Constitution,  irre- 
spective of  results.  It  is  for  the  people  to 
rewrite  the  Constitution  and  not  for  the 
courts.  For  the  court  to  rewrite  it  in  this 
instance  only  fumishes  a  precedent  to  fur- 
ther discard  the  organic  law. 

As  expressive  of  my  views  of  this  case, 
I  therefore  adopt  the  disisentlng  opinion  pre- 
pared by  our  Chief  Justice  VALLIANT,  as 
follows: 

"I  cannot  concur  in  the  Judgment  denying 
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the  writ  of  prohibition  because  In  my  opin- 
ion the  municipal  court  of  Kansas  C3ty  had 
no  Jurisdiction  of  this  cause  or  of  suits  of 
this  kind,  although  the  cit7  charter  ossays  to 
confer  such  Jurisdiction. 

"Section  16,  art  9.  of  onr  state  Cionstlta- 
tlon  says:  'Any  city  having  a  population  of 
more  than  one  hundred  Uiousand  Inhabitants 
may  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to  the  Consti- 
tution and  laws  of  this  state.'  That  clause 
of  the  Constitution  was  designed  to  give  the 
city  power  to  make  a  charter  for  Itself  which 
would  be  beyond  the  power  of  the  General 
Assembly  to  repeal  or  amend.  But  the  char- 
ter BO  authorized  is  restricted  by  the  term 
of  the  grant  to  be  for  the  city's  'own  gov- 
ernment,' and  it  must  be  'consistent  with  and 
subject  to  the  Constitution  and  laws  of  this 
state.'  It  is  for  dty  government,  not  state 
government,  that  the  Constitution  confers 
this  power  on  the  dty.  The  words  'consist- 
ent with  and  subject  to  the  Constitution 
and  laws  of  this  state'  show  an  express  pur- 
pose to  withhold  from  the  dty  the  power 
to  include  in  its  charter  governmental  sub- 
jects that  belong  to  the  state  as  distinguish- 
ed from  subjects  of  mere  munidpal  govern- 
ment. A  charter  adopted  by  tlie  dty  In  com- 
pliance with  the  terms  of  that  clause  of  the 
Constitution  can  be  amended  only  by  a  vote 
of  the  people  in  the  dty,  not  by  the  General 
Assembly.  There  have  been  numerous  ded- 
sions  by  this  court  construing  this  clause  of 
the  Constitution  as  well  as  a  somewhat  sim- 
ilar clause  relating  to  the  dty  of  St  JLouls. 
I  will  not  lengthen  this  opinion  by  review- 
ing those  cases,  they  will  be  found  in  the 
annotations  in  the  Revised  Statutes  1900  at 
pages  113-115.  What  I  have  above  said  is, 
in  my  opinion.  In  conformity  with  those  de- 
dslons. 

"Kansas  City,  under  authority  of  section 
16,  art.  9,  has  adopted  a  charter,  and  in  the 
charter  it  has  created  a  covaX  called  the 
munidpal  conrt  of  Kansas  City,  and  has  at- 
tempted to  confer  on  that  court,  besides  the 
Jurisdiction  that  usually  belongs  to  a  dty 
police  court,  Jurisdiction  in  suits  to  collect 
taxes,  suits  for  the  enforcement  of  spedal 
tax  bills,  proceedings  for  taking  and  damag- 
ing private  property,  for  ascertaining  dam- 
ages caused  by  diange  of  grade  or  other 
exerdse  of  the  i>ower  of  eminent  domain. 
Those  are  subjects  which  in  my  opinion  be- 
long to  the  Jurisdiction  of  the  state  courts, 
not  to  the  dty  courts. 

"The  munidpal  court  of  Kansas  City  is 
merely  a  dty  court  The  charter  (section  10, 
art  4)  says:  Tliere  is  hereby  created  a 
court  not  of  record  to  be  known  as  the 
munidpal  conrt  of  Kansas  City.'  It  is  a 
court  'not  of  record.'  It  has  no  origin  except 
the  dty  charter.  The  charter  provides  that 
the  Judge  shall  be  elected  by  the  people  of 
the  dty,  but  it  could  as  well,  without  chang- 
ing the  character  of  the  court,  have  provid- 


ed that  he  be  appointed  by  tlie  mayor.  It 
does  provide  that  if  a  vacancy  occurs  in  the 
office,  it  is  to  be  filled  by  election  by  tlie 
common  council,  and  until  the  common  conn- 
cil  elects,  the  mayor  may  appoint  to  fill  the 
vacancy.  The  charter  also  declares  that  the 
Judge  of  the  munidpal  court  shall  be  ex 
ofildo  a  Justice  of  the  peace  and  exercise  the 
Jurisdiction  and  powers  conferred  by  law 
on  Justices  of  the  peace. 

"The  right  of  eminent  domain  Is  a  sover- 
eign right  It  can  be  exerdsed  only  by  the 
state  or  by  permission  or  grant  of  authority 
from  the  state.  The  state  has  granted  to 
Kansas  City  the  power  of  eminent  domain 
In  the  matter  of  oi>enlng,  widening,  and  grad- 
ing its  streets,  the  taking  and  damaging  of 
private  property  for  public  use;  bnt  it  has 
not  granted  to  the  dty  the  ri^t  to  create 
Its  own  conrt  for  that  purpose,  and  nowhere 
in  the  state  except  Kansas  City  is  that  right 
claimed.  The  right  to  exerdse  the  power  of 
eminent  domain  is  one  thing,  it  is  a  right 
essential  to  the  dty  government  therefore 
properly  covered  in  the  charter  adopted  by 
the  dty  under  section  16,  art  9,  'for  its  own 
government';  but  the  court  In  whldi  that 
right  is  to  be  enforced  or  litigated  Is  quite 
another  thing.  The  grant  of  the  right  does 
not  carry  with  it  the  power  to  create  the 
court  nor  is  such  power  to  be  implied  ex 
necessitate  because  the  state  has  already  es- 
tablished its  courts  to  try  such  cases.  Sec- 
tion 22,  art  6,  of  the  Constitution  confers  on 
the  drcuit  court  'exclusive  original  JnrlBdic- 
tion  in  all  dvil  cases  not  otherwise  provided 
for.'  This  is  a  law  not  local  In  its  diaracter, 
bnt  applicable  to  the  whole  state,  and  tbe 
term  'not  otherwise  provided  for'  means  not 
otherwise  provided  for  by  a  state  law ;  until 
a  state  law  otherwise  provides,  the  charter 
must  be  'consistent  with  and  subject  to  that 
law.'  In  every  county  in  the  state,  Jackson 
county  not  excepted,  there  was  at  the  time 
this  charter  was  adopted,  and  still  is,  a  cir- 
cuit court  having  Jurisdiction  to  try  causes 
involving  rights  claimed  by  tbe  dty  under  the 
power  of  eminent  domain  as  also  suits  to 
collect  taxes,  and  suits  on  spedal  tax  bills, 
and  therefore,  when  the  dty  undertook  by  Its 
charter  to  confer  Jurisdiction  in  such  mat- 
ters on  its  munidpal  court  It  did  not  con- 
form 'to  the  constitutional  laws  of  this  state,' 
but  It  undertook  In  effect  to  repeal  the  state 
law  as  to  the  excluslveness  of  the  Jurisdic- 
tion of  the  state  court 

"It  is  true  the  charter  says  that  the  mu- 
nidpal court  shall  exerdse  Jurisdiction  In 
such  cases  concurrent  with  the  circuit  court 
but  that  does  not  alter  the  case.  Tlie  ques- 
tion is  not  whether  the  charter  could  conf^ 
on  the  munidpal  court  exclusive  Jurisdiction, 
but  whether  It  could  confer  such  Jurisdiction 
at  all.  The  Jurisdiction  attempted  to  be 
conferred  is  full  and  complete,  tiiongh  not 
exclusive.  If  the  court  Is  given  Jurisdic- 
tion to  try  sudi  cases,  its  Jurisdiction  In  any 
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such  case  that  Is  brought  before  it  wonid 
not  be  Impaired  Igr  the  suggestion  that  the 
suit  might  have  been  brought  In  another  court 
which  has  concurrent  Jurisdiction.  In  the 
Tery  section  of  the  charter  (section  10,  art 
4)  wlilch  attempts  to  confer  jurisdiction  in 
such  cases  on  the  municipal  conrt,  the  Juris- 
diction of  the  drcnlt  conrt  also  is  recognised. 
The  diarter  seems  to  proceed  on  the  idea 
that  because  it  does  not  repeal  the  state  law 
wliich  gives  the  circuit  court  Jurisdiction, 
but  only  creates  a  dty  conrt  giving  it  con- 
current Jurisdiction,  it  is  'consistent  with 
and  subject  to  the  Constitution  and  laws  of 
this  state.'  The  diarter  does  not  in  so  many 
words  attempt  to  repeal  the  state  law  which 
gives  the  circuit  court  Jurisdiction,  but  it 
does  attempt  in  effect  to  repeal  so  much  of 
the  state  law  as  gives  that  court  exclusive 
Jurisdiction. 

"The  charter  undertakes  to  make  the  Judge 
of  the  municipal  court  ex  oflSdo  a  Justice  of 
the  peace  and  to  confer  on  him  all  the  pow- 
ers and  Jurisdiction  of  a  Justice  of  the  peace. 
The  framers  of  the  charter  mi{^t  Just  as 
well  have  said  that  the  Judge  of  the  munld- 
I>al  court  should  be  ez  officio  a  circuit  Judge. 
A  Justice  of  the  peace  is  as  much  a  state 
officer  as  a  circuit  Judge,  be  is  an  officer 
created  by  the  Constitution,  and  his  elec- 
tion Is  a  matter  regulated  by  state  law. 

"I  have  before  me  a  volume  entitled  'Char- 
ter and  Revised  Ordinances  of  Kansas  dty 
1910,'  which  purports  to  be  'Printed  and  Pab* 
lished  by  authority  of  Kansas  City.'  It 
bears  on  ite  title  page  the  names  of  a  number 
of  distinguished  members  of  the  bar  of  Kan- 
sas City  who  have  prefaced  the  work  with 
an  'Introductory  Note'  very  learned  in  ite 
character,  and  it  is  so  apt  to  the  subject  un- 
der discuiaslon  that  I  am  tempted  to  quote 
from  it:  'But  it  is  not  every  power  that  may 
be  essayed  to  be  conferred  on  the  dty  by 
such  a  dtiarter  that  is  of  the  same  force  and 
effect  as  if  It  were  conferred  by  an  act  of 
the  General  Assembly,  because  the  Constitu- 
tion does  not  confer  on  the  dty  the  right,  In 
framing  Ite  diarter,  to  assume  all  the  powers 
Inddent  to  ite  munldpallty,  yet  toe  Legisla- 
ture may,  if  it  should  see  fit,  ctinfer  on  the 
dty  powers  not  necessary  or  inddent  to  the 
dty  government.  There  are  governmental 
IKiwers  the  ezerdse  of  whldi  is  essential  to 
the  happiness  and  well-being  of  the  people  of 
a  particular  dty,  yet  which  are  not  of  a 
character  essentially  appertaining  to  the  dty 
government  Such  powers  the  state  may  re- 
serve to  be  exerdsed  by  itself,  or  it  may 
delegate  them  to  the  dty,  but  until  so  dele- 
gated they  are  reserved.  Nor  does  the  Con- 
stitution confer  unlimited  power  on  the  dty 
to  T^^ulate,  by  ite  charter,  all  matters  that 
are  strictly  local,  for  there  are  many  matters 
local  to  the  dty,  requiring  governmental  reg- 
ulations, which  are  foreign  to  the  scope  of 
munidpal  government' 

"The  point  Is  made  that  under  an  act  of 


the  General  Assembly  called  tiie  Bnabllng 
Act  approved  March  10,  1887  (Laws  1887,  p. 
42),  the  purpose  of  which  act  was  to  provide 
the  means  by  which  a  dty  entitled  to  frame 
ite  own  charter  under  section  16,  art  0, 
could  do  so,  it  is  declared  that  such  a  char- 
ter, when  so  adopted,  'shall  be  and  constitute 
the  entire  organic  law  of  such  dty,  and 
shall  supersede  all  laws  of  this  state  then  in 
force  In  terms  governing  or  appertaining  to 
dties  having  one  thousand  inhabitante  or 
more.' 

"At  the  time  of  the  passage  of  that  act 
there  was  existing  a  general  statute  provid- 
ing a  charter  for  all  dtles  having  a  popula- 
tion of  more  than  100,000,  and  the  purpose  of 
the  clause  In  the  Enabling  Act  Just  quoted 
was  to  declare  that  the  charter  adopted  by 
the  city  under  the  terms  of  that  act  was  to 
take  the  place  of  the  charter  prescribed  for 
dtiea  of  100,000  Inhabitante  by  the  general 
statute.  The  clause  in  the  Ehiabling  Act  does 
not  say  that  the  charter  so  adopted  'shall 
supersede  all  laws  of  this  state  then  in  force,' 
but  the  language  Is  it  'shall  supersede  all 
laws  of  the  state  then  in  force  in  terms  gov- 
erning or  appertaining  to  cities  having  one 
hundred  thousand  inhabitante  or  more.'  It 
Is  only  laws  of  the  general  statutes  express- 
ly designed  for  the  government  of  dties  of 
100,000  inhabitante  that  the  charter  is  to  su- 
persede. 

"I  refer  again  to  the  language  of  the  'In- 
troductory Note'  from  which  I  have  already 
quoted:  'There  are  governmental  powers  the 
Just  ezerdse  of  which  Is  essential  to  the 
happiness  and  well-being  of  the  people  of  a 
particular  dty,  yet  which  are  not  of  a  char- 
acter essentially  appertaining  to  the  dty 
government  Such  powers  the  state  may  re- 
serve to  be  ezerclsed  by  itself,  or  it  may  dele- 
gate them  to  the  dty ;  but  until  so  delegated 
they  are  reserved.'  And  again,  it  Is  said:  'Nor 
does  the  Constitution  confer  unlimited  power 
on  the  dty  to  regulate^  by  ite  charter,  all 
matters  that  are  strictly  local,  for  there  are 
many  matters  local  to  the  city,  requiring 
governmental  regulations  which  are  foreign 
to  the  scope  of  municipal  government' 

"The  creating  and  famishing  courta  to  try 
important  law  suite  is  a  right  of  the  state; 
it  is  a  consplclous  feature  of  state  sovereign- 
ty; it  does  not  natually  belong  to  a  city. 
We  have  statotes  conferring  on  police  courts, 
mayor's  courts,  ete.,  of  certain  dtles.  Juris- 
diction of  the  character  attempted  to  be 
conferred  by  the  Kansas  City  charter  on 
ite  municipal  court;  but  those  statutes  are 
acta  of  the  state,  not  of  the  dty.  Such  Juris- 
diction was  conferred  on  the  mayor's  court 
of  Kansas  City  under  the  charter  granted  by 
the  General  Assembly  in  1888,  bnt  the  may- 
or's court  under  the  charter  of  1888  is  not 
the  munidpal  we  are  now  considering. 

"A  charter  framed  stridly  within  the  au- 
thority of  this  clause  of  the  Constitution 
cannot  be  repealed  or  amended  by  an  act  of 
the  General  Assembly,  yet  powers  not  natu- 
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rally  appertaining  to  a  city  govemnaent,  but 
appropriate  thereto,  may  be  conferred  on 
tbe  dty  by  an  act  of  tbe  General  Assembly, 
but  BQCb  an  act  would  not  be  an  amend- 
ment of  the  city  charter;  It  would  be  an  act 
delegating  state  powers  which  the  city  other- 
wise did  not  possess.  Suppose,  in  framing 
the  charter,  now  under  discussion,  there  had 
been  no  attempt  to  confer  such  Jurisdiction 
on  the  city  court,  and  the  Legislature  bad 
thereafter  passed  an  act  conferring  such  Ju- 
risdiction on  such  court  It  tbe  conferring  of 
such  Jurisdiction  was  within  the  scope  of 
the  authority  glren  the  city  under  section 
le^  art  9,  then  the  act  of  the  General  As- 
sembly would  be  an  intrusion  Into  that  au- 
thority, an  amendment  of  the  charter  adding 
something  to  the  charter  which  tbe  dty 
might  hare  added  but  chose  not  to  add.  But 
tbe  General  Assembly  cannot  amend  a  char- 
ter framed  within  that  constitutional  scope. 
Therefore  the  act  would  be  void.  If  such  an 
act  could  be  deemed  valid,  it  could  be  so 
only  on  tbe  ground  that  it  was  a  power  be- 
longing to  tbe  state  not  within  the  scope  of 
the  constitutional  authority  conferred  on  the 
city. 

"I  am  therefore  of  tbe  opinion  that  the 
writ  of  prohibition  should  issue." 

WOODSON,  J.,  concurs  with  me  in  these 
views. 


STATE  ex  reL  TDU>ER  et  aL  t.  SEBHOBN, 

Judge. 
(Supreme  Court  of  Missouri.     Nor.  26,  1012.) 

1.  Eminent  Doicain  ({  266*)— Pboceedinos 
—Right  to  Appeal. 

Under  Kansas  City  Charter,  art  6,  {  6, 
providing  that,  in  proceedings  to  acquire  prop- 
erty for  street  punposes,  any  person  interested 
in  tbe  property  taken  or  assessed  for  benefits 
may  appeal  from  the  municipal  court  to  the 
circuit  conrt  and  section  23,  anthorizing  sup- 
plemental proceedings  to  assess  property 
against  whicli  an  assessment  was  erroneously 
made  or  omitted  in  the  original  proceedings, 
and  providing  that  the  supplemental  proceeding 
shall  be  instituted  and  conducted  as  to  the 
piece  or  pieces  of  property  sought  to  be  ac- 

anired  or  assessed  in  like  manner  and  with 
ke  effect  as  in  tbe  original  proceedings,  a 
person  interested  hae  a  right  of  appeal  in  a 
supplemental  proceeding  the  same  as  in  the 
ori^nal  proceeding. 

[Ed.    Note.— For   other  cases,    see   Eminent 
Domain,  Cent  Dig.  |  667;   Dec.  Dig.  i  256.*] 

2.  Statutes  ({  181*)— Constbuction— Inten- 
tion OF  LxoiaLATtmE. 

Tbe  primary  rule  in  construing  statutes 
is  to  ascertain  and  give  effect  to  the  intent. 

[Ed.    Note.— For  other  cases,  see   Statutes, 
Cent  Dig.  fi  259,  263;   Dec.  Dig.  i  181.*) 

8.  Municipal  Cobporationb  (I  495*)— Pub- 
lic Improvements— Assessment  of  Bene- 
fits—J  ubisdiction. 

Under  Kansae  City  Charter,  art.  6,  |  23, 
authorizing  supplemental  proceedings  to  assess 
property  benefited  by  a  public  improvement 
agamst  which  an  assessment  was  erroneously 
nuide  or  omitted  in  tbe  original  proceeding,  and 
section  6,  authorizing  an  appeal  to  tbe  circuit 
court  where  the  cause  shaU  be  tried  de  novo, 
neither    tbe    municipal   court   nor    tbe    circuit 


court  in  the  supplemental  proceeding  has  any 
jurisdiction  over  benefits  or  damages  to  prop- 
erty, properly  included  in  the  verdict  in  the 
original  proceeding,  when  that  verdict  and  the 
judgment  thereon  nad  not  been  appealed  from, 
in  view  of  the  provision  of  the  cliarter  tiiat 
the  common  council  may  repeal  the  ordinance 
for  an  improvement  at  any  time  before  any 
of  the  parties  assessed  With  benefits  have  paid 
the  amount  assessed,  which  excludes  tbe  right 
to  repeal  the  ordinance  after  such  payment 
article  6,  i  4,  providing  that  no  assessment 
shall  be  affected  or  interfered  with  because 
any  other  asscesments  are  invalid  in  whole  or 
In  part  and  also  providing  for  a  reduction  of 
the  assessments  wbere  they  exceed  the  com- 
pensation allowed,  section  8,  authorizing  the 
board  of  public  works  to  pay  the  damages 
awarded  and  take  posseseion  of  the  property 
before  collecting  the  assessments  for  benefits, 
section  5,  providing  that,  if  the  property  to  be 
taken  is  owned  by  a  corporation.  It  may  file 
a  petition  for  a  jury  trial,  in  which  event  the 
case  must  be  transferred  to  the  circuit  conrt 
and  section  13,  providing  for  payment  out  of 
the  city  treasury  of  any  deficiency  through  a 
failure  to  collect  assessments,  especially  as 
those  whose  property  ia  properly  included  in 
the  first  verdict  are  not  required  to  be  notified 
to  appear  in  tbe  supplemental  proceeding. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1166;  Dec.  Dig.  { 
495.*] 

4.  Eminent    Domain    (i    177*)— Necessabt 

Pabties. 

The  owners  of  property  benefited  by  a 
proposed  public  improvement  are  not  necessary 
parties  to  a  proceeding  by  the  city  to  acquire 
tlie  property  necessary  for  such  improvement: 
the  only  necessary  parties  being  the  city  and 
the  owner  of  the  property  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  if  478,  480,  481,  483,  485; 
Dec  Dig.  {  177.*) 

6.  Pbohibitior  (1 10*)— Grounds— J  ubisdic- 
tion. 

Prohibition  will  lie  to  prevent  the  exerdse 
of  judidal  power  by  a  court  having  no  juris- 
diction to  exerdse  any  authority  or  where  the 
court  is  exceeding  Us  jurisdiction  in  a  case 
rightfully  before  it 

[Ed.  Note. — For  other  cases,  see  Proliibition, 
Cent  Dig.  H  37-56;   Dec.  Dig.  {  10.*] 

6.  PbOHIBITION  ({  10*)— O  BOUNDS— J  UBISDIC- 
TION. 

Where  the  circuit  court  on  appeal  in  a 
supplemental  proceeding  to  assess  property 
benefited  by  a  public  improvement,  was  about 
to  assume  jurisdiction  over  the  assessment  on 
property  properly  included  in  the  verdict  in  the 
original  proceedmg,'  the  owner  of  which  ap- 
peared specially  for  the  purpose  of  challeng- 
mg  its  jurisdiction,  the  judge  of  that  court 
would  be  restrained  by  prohibition  from  exer- 
cising jurisdiction  thereover. 

[Ed.  Note.— For  other  cases,  see  Prolubition, 
Cent  Dig.  f{  37-06;  Dec  Dig.  {  10.*] 

In  Banc.  Original  prohibition  proceeding 
by  the  State,  on  the  relation  of  Bert  H.  Tul- 
ler  and  others,  against  Thomas  J.  Seehom, 
Judge  of  tbe  Circuit  Court  of  Jackson  Coun- 
ty. On  demurrer  to  the  return.  Preliminary 
rule  made  absolute, 

C.  S.  McLane,  W.  C.  Culbertson,  and  K. 
W.  Crimm,  all  of  Kansas  City,  for  relators. 
A.  F.  Evans,  John  G.  Park,  Hunt  C.  Moore, 
John  G.  Schalch,  Jay  M.  Lee,  and  A.  F. 
Smith,  all  of  Kansas  City,  for  respondent 
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KENMISH,  J.  Rdaton  filed  th^  peti- 
tion in  this  court  praying  tbe  Iseoance  of  a 
writ  of  prohibition  against  the  respondent  as 
Judge  of  division  No.  3  of  the  circuit  court 
of  Jackson  counts^.  The  cause  sought  to  be 
prohibited  Is  a  condemnation  proceeding  now 
pending  in  said  division  No.  3,  In  which  the 
property  of  relators  Is  proposed  to  be  taken 
for  public  use  In  widening  Sixth  street,  be- 
tween Broadway  and  Bluff  streets,  in  Kan- 
sas City.  A  preliminary  writ  was  issued 
upon  the  filing  of  the  petition,  and  in  due 
time  respondent  filed  his  return.  Relators 
filed  a  demurrer  to  the  return,  and  'Opon  the 
Issues  of  law  thus  raised  the  case  was  ar- 
gued and  submitted  for  decision. 

The  case  of  Stale  ex  rel.  Graham  et  al.  v. 
Seehom,  Respondent,  151  S.  W.  716,  decided 
at  the  present  term  of  this  court,  but  not 
yet  ofildally  publleAied,  is  a  companion  case 
■  and  almost  identical  in  its  facts  with  the 
facts  pleaded  and  admitted  in  this  case.  A 
full  statement  of  the  facts  will  be  found  in 
the  Graham  Oase,  and  it  Is  not  deemed  nec- 
essary to  repeat  them  at  length  herein. 

Briefly,  the  Important  facts  necessary  to 
an  understanding  of  this  case  are  the  fol- 
lowing: A  condemnation  proceeding  was  In- 
stituted by  ordinance  3,200,  rassed  l^  the 
common  council  of  Kansas  Caty,  In  which  the 
property  of  the  relators  was  proposed  to  be 
taken  for  the  widening  of  a  public  street, 
and  a  benefit  district  created  for  the  purpose 
of  providing  the  necessary  compensation  to 
be  paid  for  the  property  so  taken,  by  making 
the  several  tracts  and  parcels  of  property 
therein  subject  to  tax  assessments  for  special 
benefits  received  by  reason  of  the  proposed 
Improvement  The  proceedings  regularly  pro- 
gressed until,  under  the  provisions  of  the 
charter,  an  order  was  required  to  be  made 
by  the  municipal  court,  giving  notice  of  the 
pendency  of  the  proceedings,  and  of  the  im- 
paneling of  a  Jury,  at  the  time  and  place 
named,  to  fix  the  compensation  for  the  prop- 
erty to  be  taken  and  to  assess  benefits 
against  the  property  within  the  benefit  dis- 
trict. The  order  was  duly  made  and  pub- 
lished In  the  proper  newspaper  and  a  copy 
thereof  served  upon  each  of  the  owners  of 
the  property  to  be  taken.  Personal  service 
of  the  order  was  not  required  upon  the  own- 
ers of  the  property  within  the  benefit  dis- 
trict 

In  compliance  with  the  order  and  the  pro- 
visions of  the  charter,  the  jury  returned  their 
verdict,  in  which  compensation  for  the  prop- 
erty condemned  was  awarded  in  the  total 
sum  of  over  |168,000.  The  city  was  assessed 
with  its  proportional  part  of  the  benefits  re- 
ceived, and  each  tract  of  property  in  the 
benefit  district  was  also  assessed  its  propor- 
tional part,  according  to  the  benefits  re* 
ceived.  The  verdict  was  confirmed  by  the 
council  and  judgment  thereon  rendered  by 
the  municipal  court  No  appeal  having  been 
taken  within  the  time  allowed,  a  copy  of 
the  verdict  was  delivered  to  the  dty  treas- 


urer, and  more  than  half  of  the  benefits  as- 
sessed were  paid  before  any  question  was 
raised  as  to  the  validity  of  the  proceedings. 
It  was  then  discovered  that  the  order  of  the 
munidital  court  for  the  Impaneling  of  the 
Jury  was  not  published  as  required  by  the 
charter,  and  that  by  reason  of  such  d^ect 
the  collection  of  the  impaid  assessments 
could  not  be  enforced.  An  Injunction  suit, 
brought  by  the  property  owners  who  refused 
to  pay  tbdr  assessments,  was  tried,  and  with 
the  result  that  the  municipal  officers  were 
enjoined  from  enforcing  the  collection  of 
such  assessments.  Thereupon  an  ordinance 
was  Introduced  in  the  common  council  for 
the  purpose  of  repealing  the  original  ordi- 
nance under  which  the  proceedings  had  thus 
far  been  conducted,  with  a  view  of  beginning 
new  looceedings  for  the  proposed  improve- 
ment Relators  herein,  owners  of  the  prop- 
erty proposed  to  be  taken,  brought  an  in- 
junction  suit  to  enjoin  the  passage  of  said 
ordinance,  upon  the  ground  that  a  final  judg- 
moit  had  been  rendered,  fixing  the  damages 
for  the  property  to  be  taken,  which  Judgment 
was  unappealed  from  and  under  which  rights 
had  become  vested.  This  suit  was  tried,  and 
the  injunction  was  granted  as  prayed  for. 

Section  23  of  article  6  of  the  charter  of 
said  dty  provides  that  the  dty  may  car- 
ry on  and  maintain  sui^Iemental  proceed- 
ings to  properly  assess  any  property  in 
the  benefit  district  "against  which  an  as- 
sessment was  in  the  first  proceeding  errone- 
ously made  or  omitted  to  be  made,"  and 
that  "such  supplemental  proceedings  shall  be 
instituted  and  conducted  as  to  the  particular 
piece  or  pieces  of  private  property  sought  to 
be  included  or  assessed.  In  like  manner  and 
with  like  effect  as  in  the  original  proceed- 
ings, and  shall  l>e  known  and  described  as 
9um>lemental  proceedings  for  the  purposes 
specified  in  the  original  ordinance."  Pursu- 
ant to  the  provisions  of  said  section  23,  or- 
dinance 7,539  was  introduced  in  the  common 
council  for  the  purpose  of  levying  assess- 
ments of  benefits  against  property  within 
the  benefit  district,  as  fixed  by  the  original 
ordinance,  and  "against  which  an  assess- 
ment was  in  the  first  proceeding  erroneously 
made  or  which  was  omitted  to  be  made." 
Due  notice  was  given,  a  jury  impaneled,  and 
a  verdict  returned  to  the  municipal  court 
This  verdict  .purported  to  assess  the  total 
amount  of  compensation  as  found  by  the  jury 
in  the  original  proceedings  to  be  paid  to  the 
o^mers  of  the  property  to  be  taken  or  dam- 
aged, and  also  assessed  benefits  against  all 
of  the  tracts  or  parcels  of  land  in  the  bene- 
fit district,  including  as  well  the  tracts  and 
parcels,  the  assessments  upon  which,  under 
the  original  proceedings,  had  been  paid  to 
the  city  treasurer,  as  the  tracts  and  i>arcel3 
upon  which  payment  of  the  assessments  had 
been  refused.  The  verdict  was  confirmed  by 
the  council  and  Judgment  r«)dered  thereon 
by  the  municipal  court  Within  the  time  al- 
lowed an  appeal  was  taken  to  the  circuit 
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court  of  Jackson  county  and  the  cause  regu- 
larly assigned  to  division  No.  3,  presided  over 
by  respondent  In  the  circuit  court  the  re- 
lators filed  a  plea  to  the  Jurisdiction,  chal- 
lenging the  Jurisdiction  of  the  court  to  pro- 
ceed against  relators,  upon  a  number  of 
grounds  therein  stated.  The  plea  to  the  ju- 
risdiction was  overruled  and  the  cause  called 
for  hearing.  Respondent  gave  it  as  his  opin- 
ion that  the  cause  would  then  be  tried  de 
novo,  both  as  to  compensation  for  property 
taken  and  as  to  the  assessment  of  benefits 
upon  all  of  the  property  within  the  benefit 
district,  as  though  the  ai^)eal  was  from  the 
proceedings  under  the  original  ordinance. 
Upon  the  foregoing  intimation  of  the  court, 
relators  gave  notice  that  a  writ  of  prohibi- 
tion against  respondent  would  be  applied  for 
in  this  court,  and  thereupon  further  proceed- 
ings were  susi>«ided. 

Relators  base  their  right  to  a  writ  of  pro- 
hibition against  respondent  upon  the  three 
grounds  following:  "(1)  The  charter  of  Kan- 
sas City  does  not  provide  for  an  appeal  In 
a  supplemental  proceeding  begun  in  the  mu- 
nicipal court  of  Kansas  City  from  that  court 
to  the  circuit  court,  and  the  respondent  has 
no  Jurisdiction  over  the  supplemental  pro- 
ceeding over  which  he  has  assumed  Juris- 
diction. (2)  The  respondent  has  no  Jurisdic- 
tion to  award  damages  for  land  taken  for  a 
street  because  the  ordinance  under  which  he 
Is  assuming  to  act  does  not  ask  to  have  such 
damages  awarded.  (3)  Prohibition  will  lie 
if  the  supplemental  proceeding  cannot  be 
taken  to  the  circuit  court  by  appeal,  and 
will  also  lie  if  there  is  a  right  of  appeal,  to 
'prevent  the  respondent  from  exercising  any 
Jurisdiction  over  matters  not  brought  before 
the  court  by  supplemental  ordinance." 

[1]  I.  The  first  proposition  urged  by  rela- 
tors is  that  no  appeal  is  allowed  by  the  char- 
ter from  the  verdict  and  Judgment  in  a  sup- 
plemental proceeding  in  the  municipal  court 
to  the  circuit  court,  and  that,  as  the  case 
against  which  prohibition  Is  ae^ed  is  such  an 
alleged  appeal,  respondent  is  without  Juris- 
diction to  proceed  therein. 

The  general  provision  of  the  charter,  sec- 
tion 6  of  article  6,  as  to  the  right  to  an  ap- 
peal, is:  "In  case  the  city,  or  any  person 
afTected  by  the  proceedings,  either  as  the 
owner  thereof  or  interested  in  any  of  the 
property  taken  or  damaged,  or  as  the  owner 
of,  or  interested  in  any  of  the  property  as- 
sessed, shall  feel  aggrieved  by  the  verdict  of 
the  Jury,  such  party  so  aggrieved  may,  with- 
in twenty  days  from  the  time  the  verdict  of 
the  Jury  Is  confirmed,  appeal  to  the  circuit 
court  of  Jackson  county,  Missouri,  at  Kansas 
City."  Section  23  of  article  6,  authorizing 
supplemental  "proceedings,  provides  that: 
"Such  supplemental  proceedings  shall  be  in- 
stituted and  conducted  as  to  the  particular 
piece  or  pieces  of  private  property  sought  to 
be  acquired  or  assessed,  in  like  manner  and 
with  like  effect  as  in  the  orig^inal  proceed- 
ings, and  shall  be  known  and  described  as 


supplemental  proceedings  for  the  pnrpoaes 
specified  In  the  original  ordinance."  The 
language  thus  used  as  to  the  procedure  In 
supplemental  proceedings,  when  considered 
in  the  light  of  the  large  number  of  tracts  of 
real  estate  and  of  owners  thereof  to  be  af- 
fected, and  the  correspondingly  increased  li- 
ability to  mistake,  leaves  little  doubt  that  the 
Intention  of  the  framers  of  the  charter  was 
to  provide  a  remedy  by  which  sudi  mistakes 
could  be  corrected,  while  permitting  the  orig- 
inal prooeedlngs,  so  far  as  regular,  to  re- 
main in  force  and  effect,  and  that  in  sni^le- 
mental  proceedings  brought  for  that  purpose 
the  property  owners  should  be  entitled  to  all 
the  rights  accorded  to  those  whose  property 
was  assessed  or  taken  in  the  original  pro- 
ceedings. Any  other  construction  is  unrea- 
sonable and  would  render  such  provision  of 
the  charter  invalid,  upon  the  ground  that  it 
would  deny  to  some  owners  of  property- 
rights  conferred  upon  others  of  the  same 
class. 

[2]  In  construing  a  statute  the  rule  is: 
"The  intent  is  the  vital  part,  the  ess^ice  of 
the  law,  and  the  primary  rule  of  construc- 
tion is  to  ascertain  and  give  effect  to  the  In- 
tent." 2  Lewis'  Sutherland  on  Statutory 
Construction  (2d  Ed.)  363.  Applying  this 
rule  to  the  clause  of  the  charter  that  sup- 
plemental proceedings  shall  be  "instituted 
and  conducted  •  *  *  in  like  manner  and 
with  like  effect  as  In  the  original  proceed- 
ings," we  are  of  the  opinion  that  the  same 
course  of  procedure  should  be  followed  in. 
both  cases,  so  far  as  practicable,  and  that 
the  right  of  am)eal  was  intended  to  be  open 
to  any  party  In  interest  in  a  supplemental 
proceeding. 

[3]  II.  Relators'  second  contention  in  as 
follows:  "The  respondent  has  no  Jurisdiction 
to  award  damages  for  land  taken  for  a  street, 
because  the  ordinance  under  which  he  is  as- 
suming to  act  does  not  ask  to  have  such  dam- 
ages awarded."  The  foregoing  too  narrowly 
states  respondent's  position  as  to  the  effect  of 
the  appeal  from  the  verdict  in  the  munidp&l 
court  That  position,  as  set  forth  in  the  re- 
turn, is:  "That  said  appeal  so  taken  operates 
to  carry  the  entire  proceedings  to  the  circuit 
court  for  rehearing  and  trial  de  novo;  that 
when  said  cause  has  reached  the  circuit  court 
of  Jackson  county.  Mo.,  in  said  manner  and 
method,  it  was  there  as  though  it  had  been 
appealed  (by  a  party  interested)  from  the 
first  proceeding  had  in  the  municipal  court 
under  ordinance  3,209,  and  there  should  be 
ascertained  de  novo  the  amount  of  damages 
to  be  allowed  for  the  property  taken  and  the 
amount  of  assessments  to  be  levied  against 
property  in  the  benefit  district  as  benefits 
from  the  opening  and  widening  of  said 
street" 

Relators  maintain  that,  although  the  pub- 
lication of  the  order  of  the  municipal  court 
under  ordinance  3,209  was  defective,  yet  the 
court  had  Jurisdiction  of  the  subject-matter 
and  of  all  property  owners,  both  of  the  bene- 
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fit  district  and  of  tbe  property  to  be  oon- 
demned,  who  appeared  and  participated  In 
tbe  proceedings;  that  as  to  them,  when  the 
verdict  and  Judgment  in  the  municipal  court 
waa  unappealed  from,  was  delivered  to  the 
dty  treasurer  for  collection,  and  a  large 
amount  of  the  assessments  paid,  it  became 
res  adjudlcata,  the  subject-matter  of  which 
respondent  had  no  iwwer  to  readjudicate  In 
a  supplemental  proceeding  brought  to  assess 
other  property  omitted  by  mistake  In  the 
first  Both  relators  andi  respondent  stand 
committed  to  the  theory  that  the  original  pro- 
ceeding was  regular  and  binding  upon  the 
parties  appearing  thereto,  up  to  some  point 
in  tbe  progress  thereof  in  the  municipal 
court;  otherwise  there  would  be  no  basis 
for  a  supplemental  proceeding,  nor  for  the 
injunction  against  the  city  when  it  sought  to 
begin  the  proceedings  anew. 

In  elucidation  of  respondent's  contention 
upon  this  point,  we  quote  from  bis  brief  as 
follows:  "It  is  undoubtedly  true  that  if  an 
error  had  been  committed  in  the  proceedings 
in  the  municipal  court,  and  that  error  had 
been  discovered  In  the  proceedings  in  that 
court,  a  supplemental  proceeding  In  that 
court  would  have  been  necessary  to  cure  the 
defect  thus  discovered,  and  the  Judgment  of 
the  municipal  court  would  be  affected  only 
in  so  far  as  it  was  necessary  to  correct  tbe 
same  in  curing  the  defect  Thus,  for  ex- 
ample, if  proceedings  had  been  regular  In 
tbe  municipal  court  with  reference  to  ascer- 
tainment of  damages  for  property  taken,  and 
irregular  with  referoice  to  the  assessments 
of  benefits  against  property  in  the  benefit 
district,  the  supplemental  proceeding  would 
have  been  directed  solely  to  the  correction  of 
tbe  error  in  the  assessing  of  benefits.  And 
tbe  Judgment  in  the  original  proceeding 
would  be  cured  by  tbe  correction  of  that 
Judgment  in  tbe  supplemental  proceeding. 
Tbe  original  Judgment  in  such  a  case  would, 
in  a  sense,  be  an  interlocutory  Judgment,  to 
be  perfected  and  ripened  into  a  final  Judg- 
ment upon  the  conclusion  of  the  supplemen- 
tal proceeding.  If  there  had  been  no  appeal, 
either  from  the  judgment  In  the  original  pro- 
ceeding or  from  the  Judgment  In  the  supple- 
mental proceeding,  in  the  mayor's  court  the 
corrected  Judgment  in  that  court  would  be 
final  and  would  be  one  entire  judgment  A 
condemnation  proceeding  under  the  Kansas 
Olty  ctiarter  is  'one  proceeding,  not  many; 
one  Judgment  and  not  several.'  " 

Tbe  position  of  the  respondent  as  shown 
by  the  above  excerpt  is  that  if  an  appeal 
bad  not  been  taken  in  the  supplemental  pro- 
ceedings, then  the  verdict  in  tbe  original  pro- 
ceedings should  be  corrected  by  the  verdict 
in  tbe  supplemental  proceedings,  so  as  to  In- 
dnde  all  property  affected,  and  then,  aa  cor- 
rected, to  be  delivered  to  the  city  treasurer, 
or,  in  case  of  an  appeal,  to  be  transferred  to 
tbe  circuit  court  where  the  entire  case  would 
be  reopened  for  trial  de  novo.    This  view  is 


not  in  accord  with  tbe  conne  pursued  by  the 
city  in  the  municipal  court  for,  as  shown  by 
the  record,  the  jury  in  tbe  supplemental  pro- 
ceedings assessed  all  of  tbe  property  in  tbe 
benefit  district  and  also  allowed  compensa- 
tion for  all  of  the  property  to  be  taken,  and 
tills,  notwithstanding  the  fact  that  tbe,  ordi- 
nance and  the  order  of  the  municipal  court 
purported  to  be  for  the  sole  purpose  of  mak- 
ing assessments  as  to  property  "against  which 
an  assessment  was  in  tbe  original  proceed- 
ing wrongfully  made  or  which  was  omitted 
to  be  mada"  It  seems  obvious  that  the  Jury 
in  tbe  supplemental  proceeding  would  have 
no  authority  to  Include  in  their  verdict  tbe 
estimate  of  damages  and  benefits  as  found 
by  the  former  jury,  in  regard  to  property  not 
Included  in  the  supplemental  proceeding^,  for, 
as  only  those  whose  property  was  omitted  in 
the  original  proceedings  were  notified  to  ap- 
pear in  the  supplemental  proceedings,  the 
scope  of  the  verdict  couid  not  extend  beyond 
such  persons  and  their  property.  We  are 
satisfied  ttiat  the  Jury  in  the  supplemental 
proceedings  were  without  authority  to  in- 
clude in  their  verdict  assessments  of  benefits 
and  damages  upon  property  properly  indod- 
ed  in  tbe  first  verdict 

If  the  verdict  in  the  original  proceedings 
was  valid  as  to  those  who  appeared  and  who 
accepted  it  wiiy  should  it  become  "interlocu- 
tory" mer^y  because  suiq;)lemental  proceed- 
ings were  necessary  as  to  other  property,  and 
be  entirely  vacated  because  an  appeal  was 
taken  in  such  supplemental  proceedings?  We 
are  of  tbe  opinion  that  the  original  proceed- 
ings, when  unappealed  from,  became  res  ad- 
judlcata and  not  subject  to  trial  de  novo  in 
the  supplemental  proceedings,  and  for  the 
following  reasons: 

(a)  The  charter  makes  no  provision  for  va- 
cating the  original  proceedings  or  treating 
them  as  Interlocutory  in  case  of  supplemental 
proceedings.  On  the  contrary,  it  is  expressly 
provided  that  the  common  council  may  re- 
peal the  ordinance  for  tbe  proposed  improve- 
ment "at  any  time  betoie  any  of  the  parties 
assessed  with  benefits  shall  have  paid  the 
amount  so  assessed,  •  •  •  and  in  such 
event  tbe  judgment  for  compensation  and 
benefits  shall  be  void."  Under  a  well-recog- 
nized principle  of  construction,  the  right  of 
the  city  to  avoid  the  proceedings  and  Judg- 
ment before  the  payment  of  any  benefits  ex- 
cludes such  a  right  after  benefits  have  been 
paid. 

(b)  It  Is  provided  by  section  4  of  article  6 
of  the  charter  that  "no  assessment  shall  be  af- 
fected or  interfered  with  for  the  reason  that 
any  other  assessment  or  assessments  made  in 
tbe  same  proceeding  may  be  invalid  in  whole 
or  in  part"  This  provision  would  preclude,  as 
a  valid  defense  to  the  enforcement  of  the  as- 
sessment the  fact  that  other  property  benefit- 
ed was  not  also  legally  assessed.  If  tbe  city 
can  enforce  the  collection  of  assessments  in 
such  cases.  It  must  be  for  the  reason  that  the 


Digitized  by 


Google 


728 


151  SOUTHWESTBBM  RBPORIBB 


(Mo. 


judgment  la  final  and  not  merely  interlocn- 
tory,  and.  If  final  as  to  the  city,  it  Is  also 
final  as  to  the  property  owner.  The  reason 
nnderlylng  this  proTlsion  of  the  charter  is 
apparent,  namely,  that  as  the  dty  Is  given 
power  to  subject  property,  omitted  by  mis- 
take, to  its  proportional  part  of  the  cost  of 
the  improvement,  by  a  supplemental  proceed- 
ing, there  Is  no  reason  why  the  assessment  of 
other  property  should  not  be  paid  if ,  as  to  It, 
the  assessment  was  regular. 

<c)  By  section  8  of  article  0  it  Is  provided 
that,  when  recommended  by  the  board  of  pub- 
lic works,  the  city  may  pay  the  damages 
awarded  for  the  property  taken  and  have 
possession  thereof  before  the  assessments  for 
benefits  are  collected.  In  such  case  the  as- 
sessments, when  collected,  are  credited  to  a 
fund  to  reimburse  the  city.  It,  after  the  city 
had  thus  acquired  the  property,  A  defect 
.should  be  discovered  in  the  proceedings  as  to 
some  of  the  property  assessed  with  benefits, 
and  there  was  a  refusal  to  pay  for  that  rea- 
son, as  was  done  in  this  case,  would  a  sup- 
plemental proceeding  to  remedy  such  defect, 
and  an  appeal  therefrom  to  the  circuit  court, 
take  up  the  entire  case  for  trial  de  novo,  in- 
cluding the  ascertainment  of  compensation 
for  the  property  taken?  Clearly  it  would 
not,  for  the  owners  would  have  received  the 
amount  awarded  as  damages,  either  in  the 
municipal  court  or  <m  appeal  in  the  circuit 
court,  and  would  have  no  further  interest  in 
the  proceedings;  and,  besides,  the  city  con- 
ducting the  condemnation  proceedings  would 
itself  own  and  be  possessed  of  the  property 
taken. 

(d)  By  section  5  of  article  6  of  the  charter 
It  Is  provided  that,  if  the  property  to  be  tak- 
en is  owned  by  an  incorporated  company, 
such  company  may  file  in  the  municipal  court 
a  petition  demanding  a  trial  by  a  common- 
law  Jury.  This  petition  must  be  filed  ttetote 
the  Jury  is  Impaneled,  and  the  entire  case, 
without  further  action  in  the  municipal  court, 
must  then  be  transferred  to  the  circuit  court 
If  supplemental  proceedings  should  be  made 
necessary  because  of  a  defect  In  the  taking 
of  property  belonging  to  such  a  company  and 
a  petition  as  above  should  be  filed  in  the  mu- 
nicipal coutt,  where,  in  such  case,  would  the 
supplemental  proceeding,  as  stated  by  re- 
spondent, begin  to  "ride  with  the  original 
proceeding  and  accompany  It  through  its 
course"  ?  If  at  the  stage  in  which  the  petition 
is  so  filed,  then  it  would  be  before  the  mu- 
nicipal court  acquired  Jurisdiction  of  those 
property  owners  who  were  not  legally  served 
but  voluntarily  appeared. 

Many  other  Illustrations  could  doubtless  be 
given  from  the  several  provisions  of  the 
charter,  to  show  the  unsoundness  of  the 
construction  that  iin  appeal  to  the  circuit 
court  In  a  supplemental  proceeding  necessi- 
tates a  retrial  of  the  entire  case  Intended  to 
be  included  in  the  original  proceeding. 

We  shall  now  consider  the  main  objections 


urged  by  respondoit  In  oppoBltlon  to  tiie  con- 
struction of  the  diarter  as  herein  adopted. 

It  is  contended  that  a  condemnation  iwo- 
oeedlng  is  an  entirety;  that  there  Is  the 
compensation  to  be  allowed  on  the  one  hand 
and  the  assessments  of  benefits  on  the  other, 
the  benefits  to  correspond  exactly  in  amount 
with  the  compensation;  and  that  such  re- 
sult could  not  be  secured  if  the  compensa- 
tion and  benefits  were  not  determined  by- 
the  same 'jury.  There  are  two  sufficient  an- 
swers to  that  contention:  First  As  only  the 
property  not  legally  assessed  in  the  original 
proceeding,  and  the  owners  thereof,  are  In- 
cluded within  the  provisions  of  the  ordinance 
authorizing  the  supplemental  proceeding,  and 
such  owners  only  are  notified  of  the  inq)anel- 
ing  of  the  jury  In  the  municipal  court,  it 
cannot  be  maintained  that  the  jury  so  im- 
paneled in  the  supplemental  proceeding  is 
clothed  with  authority  to  balance  damages 
and  benefits,  when  in  so  doing  it  wbuld  neces- 
sarily require  an  exercise  of  authority  over 
persons  and  property  not  in  court  Second. 
The  charter  recognizes  that  conditions  may 
arise  in  which  the  assessments  may  exceed 
or  may  not  equal  the  compensation  allowed,, 
by  providing  for  a  reduction  of  assessments 
in  the  one  case  (section  4,  art  6)  and  for 
paying  out  of  the  city  treasury  the  defidencr, 
by  reason  of  a  failure  to  collect  assessment, 
in  the  other  (section  13,  art  6). 

[4]  It  is  also  urged  that  the  charter  con- 
templates "that  the  property  owners  in  the 
benefit  district  shall  have  their  day  in  court 
on  the  question  of  the  amount  of  the  al- 
lowance to  be  made  for  the  property  taken 
and  damaged."  It  Is  plausibly  argued  in 
support  of  the  foregoing  that  as  the  proper- 
ty owners  of  the  benefit  district  and  the  dty 
must  pay  the  damages  awarded  for  property 
taken,  they  should  have  their  day  in  court 
as  to  the  amount  of  damages  for  which  their 
property  shall  become  charged. 

In  the  exercise  of  the  right  of  eminent 
domain  in  the  taking  of  private  property,  as 
In  the  case  in  hand,  the  necessary  parties 
are  the  city  as  the  plaintiff,  on  the  one  side. 
and  the  property  owner  as  the  defendant  on 
the  other.  And  while  It  would  be  entirely 
proper  as  a  matter  of  grace  to  permit  the 
owner  of  property  in  the  proposed  benefit 
district  to  aid  the  city  in  preventing  an  un- 
duly high  valuation  of  the  property  con- 
demned, yet  such  owner  would  have  no  stand- 
ing in  court  as  a  necessary  party.  St  Louis 
V.  Ranken,  96  Mo.  497,  9  S.  W.  910;  St  Loula 
V.  Brinckwlrth,  204  Mo.  280,  102  S.  W.  1091; 
St  Louis  V.  Oalhoun,  222  Mo.  44.  120  S.  W. 
1162;  Pleadwell  et  aL  ▼.  Glass  €k>.,  151  Mo. 
App.  61,  131  S.  W.  941:  Kansas  Caty  v. 
Smart,  128  Mo.  272,  .10  S.  W.  773;  1  Page  & 
Jones  on  Taxation  by  Assessment  218;  Good- 
rich V.  Detroit  184  D.  &  432,  22  Sup.  Ct. 
397,  46  L.  Ed.  627.  In  the  case  of  Kansas 
City  V.  Smart  supra,  a  proceeding  under 
charter  provisions  similar  to  those  involved 
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In  this  case,  In  answer  to  Qnestions  raised 
by  owners  of  property  in  the  benefit  district 
as  to  a  denial  of  the  rights  of  owners  of 
property  to  be  taken,  this  conrt  (128  Mo.  loc. 
cit  292,  30  S.  W.  778)  said:  "No  person  Is 
interested  in  the  oompetuatUm  to  be  awarded 
these  inconwrated  companies,  except  the  city 
and  the  companies."  The  same  subject  la 
dlscnssed  in  the  case  of  Goodrich  ▼.  Detroit, 
snpra.  The  contention  of  the  owners  of  the 
property  to  be  assessed,  and  the  answer 
thereto,  are  stated  by  the  conrt  (184  V.  S. 
loc.  cit  437,  22  Sup.  Ct  899,  46  li.  Ed.  627), 
as  follows:  "The  argument  of  the  plaintiffs 
is  that  the  owners  of  the  property  liable  to 
be  assessed  for  the  benefits  are  Just  as  much 
interested  in  the  question  as  to  the  necessity 
of  making  the  improvement  and  the  amount 
of  compensation  as  are  the  owners  of  land 
to  be  taken  for  such  improvement,  and  the 
same  reasons  for  notice  apply  In  the  one 
case  as  in  the  other.  The  law  In  this  court 
is  too  well  settled  to  be  now  disturbed  that 
the  interest  of  neighboring  property  owners, 
who  may  possibly  thereafter  be  assessed  for 
the  benefit  to  their  property  accruing  from 
opening  a  street,  is  too  remote  and  indeter- 
minate to  require  notice  to  them  of  the  tak- 
ing of  lands  for  such  improvement  in  which 
they  have  no  direct  interest.  The  position 
of  plalntUfs  in  this  particular  would  require 
a  readjustment  of  the  entire  proceedings,  and 
a  determination  of  the  property  incidentally 
benefited,  before  any  proceedings  are  taken 
for  the  condemnation  of  the  land  directly 
taken  or  damaged  by  such  improvement  It 
might  be  argued  upon  the  same  lines  that 
whenever  the  dty  contemplated  a  public  im- 
provement of  any  description,  personal  no- 
tice should  be  given  to  the  taxpayers,  since 
all  such  are  Interested  in  such  improvements 
and  are  liable  to  have  their  taxes  Increased 
thereby.  It  might  easily  happen  that  a 
whole  district  or  ward  of  a  particular  city 
would  be  incidentally  benefited  by  a  proposed 
Improvement  as,  for  Instance,  a  public  school, 
yet  to  require  personal  notice  to  be  given  to 
all  the  taxpayers  of  such  ward  would  be  an 
Intolerable  burden.  Hence  It  has  been  held 
by  this  conrt  that  it  Is  only  those  whose 
property  is  proposed  to  be  taken  for  a  public 
Improvement  that  due  process  of  law  requires 
shall  have  prior  notice." 

The  foregoing  authorities  fully  answer 
respondent's  complaint  as  to  the  right  of  the 
property  owners  in  the  benefit  district  to  a 
hearing  on  the  question  of  the  compensation 
to  be  allowed  for  property  taken,  and  m^ke 
further  discussion  uimecessary. 

III.  The  question  remains:  Are  relators  en- 
titled to  relief  by  prohibition? 

[C]  It  is  the  recognized  law  ot  prohibition 
that  the  writ  will  lie  to  prevent  the  exer- 
cise of  Judicial  power  In  a  case  where  there 
is  a  want  of  Jurisdiction  In  the  conrt  to  ex- 
ercise any  Judicial  authority,  or  where  the 


court  is  acting  in  excess  of  Its  Jurisdiction 
in  a  case  rightfully  before  it  State  ex  rel. 
v.  Tracy,  237  Mo.  109,  140  S.  W.  888,  and  au- 
thorities cited;  State  ex  rel.  v.  Fort,  210  Mo. 
512,  109  S.  W.  737,  and  anthorities  cited; 
State  ex  rel.  v.  Bradley,  193  Mo.  33,  91  S. 
W.  483;  State  ex  rel.  v.  Sale,  188  Mo.  493, 
87  S.  W.  967;  State  ex  rel.  v.  Fort  178  Mo. 
518,  77  8.  W.  741.  In  State  ex  reL  v.  Port 
210  Mo.,  loc.  dt  625,  109  S.  W,  739,  this 
court  stated  the  law  as  follows:  "It  cannot 
be  doubted  that  (subject  to  a  Judicial  dis- 
cretion to  be  exercised  in  issuing  all  discre- 
tionary writs) -the  writ  of  prohibition  may  go 
to  confine  a  court  within  the  limits  of  its 
Jurisdiction  whether  such  court  has  no  Juris- 
diction at  all  or  is  exercising  powers  in  ex- 
cess of  its  rightful  Jurisdiction.  So  mnch  Is 
elementary.  The  writ  may  go  whenever  Ju- 
dicial functions  are  assumed,  not  rightfully 
belonging  to  the  person  or  court  assuming 
them.  Generally  speaking,  it  is  available  to 
keep  a  court  within  the  limits  of  its  powers 
in  any  particular  matter  as  well  as  to  pre- 
vent the  exercise  of  Jurisdiction  in  a  cause 
not  given  to  it  by  law.  State  ex  rel.  ▼.  Fos- 
ter, Judge,  187  Mo.  590  [86  S.  W.  245];  State 
ex  rel.  v.  Elkin  et  al..  County  Judges,  130 
Mo.  90  [30  S.  W.  333,  81  S.  W.  1037];  State 
ex  rd.  v.  Bby,  Judge,  170  Mo.  497  [71  S.  W. 
52] ;  State  ex  rel.  v.  Bradley,  Judge,  193  Mo. 
33  [91  S.  W.  483];  State  ex  reL  ▼.  Fort 
Judge,  178  Mo.  618  [77  S.  W.  741]." 

[6]  We  have  held  that  neither  the  mu- 
nicipal court  In  the  supplemental  proceedings, 
nor  the  circuit  court  on  appeal,  had  Jurisdic- 
tion over  relators'  property.  As  relators 
limited  their  appearance  in  the  circuit  court 
specially  for  the  purpose  of  challenging  the 
court's  Jurisdiction,  there  was  a  want  of 
Jurisdiction  both  as  to  the  subject-matter  and 
the  persons,  and,  as  respondent  as  Judge  of 
said  court  was  about  to  exercise  Judicial 
power  in  a  matter  in  which  the  court  was 
without  Jurisdiction,  relators  have  shown 
themselves  entitled  to  the  relief  prayed  for. 

It  follows  that  the  preliminary  rule  should 
be  made  absolute.    It  is  so  ordered. 

YALLIANT,  O.  J.,  and  LAMM,  FERRISS, 
and  BROWN,  JJ.,  concur.  GRAVES,  J.  con- 
curs in  the  result  WOODSON,  J.,  not  sit- 
ting. 


STATE  ex  reL  MILLION  v.  GRAHAM  et  al. 

(Supreme  <3ourt  of  Missonri,   Division  No.   1. 

Nov.    30,   1012.) 

1.  Statutes  (I  114*)— Bxpbession  oi-  Sttb- 
JEOT  IN  Ttelb. 

The  title  of  the  local  option  law  (Laws 
1887,  p.  179)  iB  "An  act  to  provide  for  the 
preventing  of  the  evils  of  intemperance  by  local 
option  in  any  county  in  this  state,  and  In 
cities,  •  •  *  by  submitting  tlie  question  of 
prohimting  the  sale  of  intoxicating  liquors  to 
the  qualified  electors  of  such  county  or  city; 


•For  otlMT  easM  ■••  uune  topic  uid  section  NUMBER  in  DM.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


730 


161  SOUTHWESTERN  BBFORTEB 


(Mo. 


to  proTide  penalties  for  its  violation,  and  for 
other  purposes."  The  act  provides  for  a  pe- 
tition for  an  election,  signed  by  one-tenth  of 
the  qualified  voters  of  the  county  or  city,  and 
addressed  to  the  city  council;  that  the  city 
shall  order,  conduct,  record  the  result,' and  pay 
the  expense,  of  such  election.  It  also  provides 
for  the  taking  of  a  census  of  a  city  and  a  meth- 
od for  the  giving  of  notice.  Held,  that  all  such 
provisions  are  not  only  germane  to  the  title, 
but  are  of  its  very  essence;*  and  the  statute 
does  not  violate  Const  art  4,  {  28,  providing 
for  a  singleness  of  subject-matter  and  its  ex- 
pression in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  145,  147-149 ;  Dec.  Dig.  $  114.*] 

2.  Intoxicatino  Ijquobs  (g  29*)— IiOCal  Op- 
tion—Blbctions—Statotobt  Pbovision— 
TiiiK  OF  HoLDino— "Genebal  EJuicnoN." 
Local  Option  I^aw  (Laws  1887,  p.  179)  | 
1,  provides  for  the  submission  of  the  question 
whether  intoxicating  liquors  shall  be  sold  to 
the  qualified  voters  residing  outside  of  certain 
cities  and  towns,  provided  that  no  such  election 
shall  take  place  on  "any  general  election  day 
or  within  60  days  of  any  general  election." 
Section  2  provides  for  the  submission  of  the 
same  question  in  such  cities  and  towns,  but 
not  "within  60  days  of  any  municipal  or  state 
election."  The  statutory  rule  of  construction 
(Rev.  St  1889,  |  6670)  that  the  term  "general 
election"  refers  to  the  ordinary  biennial  No- 
vember election  has  existed  since  before  the 
passage  of  the  local  option  law,  and  is  made 
controlling,  unless  plainly  repugnant  to  the  in- 
tent of  the  Legislature  or  of  the  context  The 
original  law  dealing  with  primaries  (Rev.  St 
1889,  If  479&-479S)  was  merely  extended  for 
the  protection  of  political  parties  who  might 
choose  *BUch  method  of  selecting  candidates; 
and  the  primary  feature  was  made  a  part  of 
the  election  system  by  Laws  1907,  p.  263,  in 
which  the  word  "election"  is  used  but  once, 
and  in  an  amendment  to  a  section  of  the  act 
The  primary  authorized  thereby  is  simply  a 
part  of  the  machinerr  provided  for  the  holding 
of  general  state  elections.  Held,  that  such  pri- 
mary is  not  a  "general  election,"  within  the 
meaning  of  the  local  option  law ;  and  the  hold- 
ing of  a  local  option  election  within  60  days 
thereof  is  not  prohibited. 

[£3d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  37;   Dec.  Dig.  |  29.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3062,  3063 ;   vol.  8,  p.  7669.] 

Appeal  from  Olrcait  Court,  Audrain  (boun- 
ty;  J.  D.  Bamett,  Judge. 

Mandamus  by  tiie  State,  on  the  relation  of 
John  W.  Million,  against  E.  D.  Graham  and 
others,  the  Mayor  and  Members  of  the  City 
Council  of  the  City  of  Mexico,  to  compel  the 
calling  of  h  meeting  of  the  council  and  the 
ordering  of  an  election  under  the  local  op- 
tion law.  From  a  Judgment  awarding  a 
peremptory  writ,  the  defendants  appeal.  Af- 
firmed. 

Robertson  &  Robertson,  of  Mexico,  Mo.,  for 
appellants.  Barclay,  Fauntleroy  &  CuUen,  of 
St  Louis,  and  F.  R.  Jesse,  S.  D.  Stocks,  and 
E.  A.  Shannon,  all  of  Mexico,  Mo.,  for  re- 
spondent 

BROWN,  C.  This  Is  an  appeal  from  the 
judgmoit  of  the  Audrain  circuit  court  award- 
iitg  a  ];>eremptory  writ  of  mandamus  against 
the  mayor  and  members  of  the  dty  cotmcll 
of  the  dty  of  Mexico,  a  dty  of  the  third  class 


having  more  than  2,500  InliabitantB,  command- 
ing them  to  call  a  meeting  of  the  council  and 
order  an  election  under  the  local  option  law 
(chapter  22,  art  3,  R.  S.  1899),  upon  a  suffident 
petition  presented  May  11, 1908.  The  coundl 
had  denied  the  petition,  on  the  ground  that 
an  election  ordered  In  pursuance  of  the  terms 
of  that  law  must  necessarily  be  held  wltbln 
the  60  days  next  preceding  the  August  prim- 
ary to  be  held  on  the  4th  day  of  the  succeed- 
ing August  Whether  this  is  a  state  Section, 
within  the  meaning  of  that  term  as  It  Is  used 
in  section  3028  of  the  Revised  Statutes  of 
1899,  is  the  prlndpal  question  In  the  case 
It  was  also  Insisted  In  the  return  of  the  ap- 
plicants to  the  alternative  writ  that  the  local 
option  statute  conflicts  with  section  28  of  ar- 
tlde  4  of  the  state  Constitution,  because  it 
contains  various  subjects  vitally  necessary 
to  sustain  any  proceeding  under  Its  authority, 
which  are  not  expressed  In  its  title. 

[1]  1.  The  constitutional  provision.  In  as 
far  as  It  relates  to  the  questions  raised  In 
this  case,  is  as  follows:  "No  bill  •  •  • 
shall  contain  more  than  one  subject,  which 
shall  be  dearly  expressed  in  Its  title."  The 
title  of  the  local  option  law  (Laws  1887,  p.  179) 
is  as  follows :  "An  act  to  provide  fof  the  pre- 
venting of  the  evUs  of  Intemperance  by  local 
option  in  any  county  In  this  state,  and  in 
dtles  of  twenty-five  hundred  Inhabitants  or 
more,  by  submitting  the  question  of  prohibit- 
ing the  sale  of  Intoxicating  liquors  to  the 
qualified  voters  of  such  county  or  dty;  to 
provide  penalties  for  Its  violation,  and  for 
other  purposes."  In  support  to  their  position 
the  appellants.  In  their  brief,  make  the  fol- 
lowing points :  "Lying  outside  of  the  purview 
of  the  title,  the  act  provides  for  the  petition 
to  be  signed  by  one-tenth  of  the  qnallfled  vot- 
ers of  the  county  or  dty ;  second,  such  peti- 
tion shall  be  addressed  to  the  dty  council  of 
the  dty;  third,  such  dty  shall  order  such 
election;  fourth,  the  dty  shall  conduct  such 
election;  fifth,  It  shall  record  sudi  election 
and  the  result  thereof ;  sixth,  it  shall  pay  the 
expenses  of  such  election;  seventh,  it  shall 
take  the  census  of  such  city.  In  another  sec- 
tion It  provides  for  the  giving  of  notice  of 
snch  elections,  etc.  All  of  these  things  lie 
outside  of  the  submission  of  the  question  of 
prohibiting  the  sale  of  intoxicating  liquors 
to  the  qualified  voters  of  any  dty  or  county." 

The  provisions  are  not  only  germane  to  the 
title,  but  are  all  of  its  very  essence.  The  sub- 
ject is  the  submission  of  the  question  to  the 
qualified  voters  of  the  county  or  dty.  This 
implies  the  permission  to  elect  by  vote  what 
course  they  will  piursue  in  the  matter,  and  in- 
dudes  every  detail  which,  in  the  leglalatlre 
discretion,  is  proper  to  take  a  fair  vote  and 
to  ascertain  and  express  the  result  There  is 
nothing  in  this  act  not  designed  for  this  pur- 
pose and  clearly  expressed  in  its  title. 

[2]  2.  Section  1  of  the  act,  the  title  to 
which  we  have  already  quoted,  and  the  In- 
terpretation of  which  presents  the  real  qoes- 
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tloa  raised  In  this  appeal,  provides  for  the 
submission  to  the  quallfled  voters  of  any 
«ounty,  who  shall  reside  outside  the  corpo- 
rate limits  of  any  city  or  town  having  a 
population  of  2,500  Inhabitants  or  more,  the 
-question  whether  or  not  siHrltuous  and  in- 
toxicating liquors,  including  wine  and  beer, 
shall  be  sold  In  such  county  outside  such 
-city  or  town.  This  section  contains  the  fol- 
lowing proviso:  "Provided,  that  no  such 
«lectlon,  held  under  the  provisions  of  this 
act,  shall  take  place  on  any  general  election 
day,  or  within  sixty  days  of  any  general 
election  held  under  the  Constitution  and 
laws  of  this  state,  so  that  elections  as  are 
held  under  this  act  shall  be  special  elections 
and  shall  be  separate  and  distinct  from  any 
other  election  whatever."  At  the  time  these 
words  were  used,  there  existed  In  this  state, 
as  there  has  been  ever  since,  a  statutory 
rule  of  construction  (R.  S.  1889,  |  6570),  as 
follows:  "The  term  'general  election'  refers 
to  the  election  required  to  be  held  on  the 
Tuesday  succeeding  the  first  Monday  of  No- 
vember, biennially,"  which  should  control, 
unless  such  construction  be  plainly  repugnant 
to  the  intent  of  the  Legislature,  or  of  the 
context  of  the  same  statute.  This  name 
had  been  conferred  by  the  Constitution  of 
the  state  upon  the  regular  biennial  election 
for  officers  of  the  state  and  its  political  sub- 
divisions, had  been  accepted  and  used  by  the 
Legislature  in  many  enactments,  and  was 
expressly  defined  in  the  statute  last  quoted, 
and  there  is  nothing  in  its  use  in  this  act 
repugnant  to  the  definition  so  established; 
and  we  have  no  doubt  it  was  used  delib- 
erately for  the  purpose  of  expressing  that 
meaning.  It  made  it  impossible  to  submit 
tlie  question  of  local  option  during  the  period 
of  political  excitement  preceding  and  suc- 
ceeding the  important  event  that  determines 
the  political  complexion  of  the  state  and 
country  at  large;  and  it  used  the  words 
which  follow  to  Impress  more  strongly  upon 
the  act  that,  in  addition  to  the  exclusion  of 
this  consldM^ble  portion  of  the  year  from 
tlie  period  during  which  It  might  bb  held, 
the  election  is  to  be  a  special  one,  devoted 
to  the  submission  of  that  proposition  sep- 
arate and  distinct  from  all  others. 

nie  second  section  of  the  act  provides  for 
the  snbmlssion  of  the  same  question  in  cities 
and  towns  having  2,500  Inhabitants  or  more. 
It  provides  that  such  election  shall  not  be 
held  "within  sixty  days  of  any  municipal  or 
state  election  held  In  such  city."  This  clause 
was  evidently  intended  to  add  to  the  de- 
scription used  in  the  proviso  of  the  first  sec- 
tion the  municipal  election,  and  for  no  other 
purpose.  The  general  election  is  the  one  in 
which  the  officers  of  the  state  and  its  poli- 
tical subdivisions  are  chosen — the  state  elec- 
tion; the  municipal  election  is  the  one  in 
which  municipal  officers  are  elected.  Al- 
though the  word  has  many  meanings,  in  the 
connection  in  which  it  is  here  used,  it  im- 


plies a  vote  for  the  dioice  of  public  officers. 

The  Idea  of  a  "primary"  or  primary  elec- 
tion was  not  in  the  mind  of  the  Legislature, 
because  at  the  time  of  the  passage  of  the  act 
there  was  no  such  thing  authorized  by  the 
laws  of  the  state.  In  1889  (R.  S.  1889,  c.  60, 
art  4)  the  arm  of  the  state  was  extended 
for  the  protection  of  political  parties  who 
might  choose  this  method  of  selecting  per- 
sons to  be  presented  as  the  candidates  of 
such  parties  for  the  suffrages  of  the  quali- 
fied voters,  or  for  delegates  to  their  nominat- 
ing conventions.  This  statute  simply  pro- 
vided for  the  prevention  and  punislunent  of 
fraud,  as  the  public  laws  frequently  provide 
for  the  protection  of  purely  private  property 
and  private  rights  and  contracts.  The  pri- 
mary was  only  made  a  feature  of  the  public 
election  system  by  the  act  of  March  18,  1907, 
which  Is  the  law  now  invoked  by  the  appel- 
lant for  the  purpose  of  avoiding  this  elec- 
tion. Its  title  (Laws  1907,  p.  263)  Is  "An 
act  to  provide  for  party  nominations  by  di- 
rect votfc"  One  is  struck  by  the  care  with 
which  the  word  "election"  is  excluded  from 
this  act  and  its  title  as  a  designation  of  the 
plan  or  method  of  nomination  for  which  it 
provides.  It  gets  in,  however,  by  an  amend- 
ment to  section  31,  to  which  it  is  attached 
as  "section  31a,"  and  its  Incongruity  seems 
to  emphasize  the  general  plan  of  exclusion 
which  pervades  the  act  It  does  not  apply 
to  special  elections  to  fill  vacancies,  nor  to 
county  superintendents  of  schools,  to  city  of- 
ficers not  elected  at  a  general  state  election, 
nor  to  town,  village,  or  sdtool  district  offi- 
cers. Instead  of  being  an  election,  within 
the  ordinary  political  meaning  of  that  term, 
it  is  a  part  of  the  machinery  provided  by 
the  Legislature  for  holding  the  general  state 
election;  Its  office  being  the  qualification  of 
the  candidates  from  which  officers  are  to  be 
selected  in  that  final  fimction. 

It  follows  that  the  August  primary  of  1908 
was  not  a  state  election,  within  the  meaning 
of  section  2  of  the  local  option  act  of  1887, 
and  that  the  Judgmoit  of  the  circuit  conrt 
should  be  affirmed;  and  it  is  so  ordered. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C.,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


HILGEDICK  V.  GRUEBBEI* 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  30,  1912.) 

1.  BOUNDABIKS    (I    46*)— AOBEKMENT   TO    PAB- 
TIES— VaLIDITT. 

A  boundary  may  be  established  by  agree- 
ment of  parties. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent  mg.  H  212-226,  249-261;  Dec.  Dig.  | 
46.*] 

2.  BouNDABiss  (I  35*)— AninssiBiLirr  or  Ev- 
idence— Agbeements. 

In  ejectment  where  it  was  In  issue  wheth- 
er previous  owners  of  the  respective  tracts  had 
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agreed  upon  a  boundary  line,  crosa-ezamination 
of  a  witness  for  plaintiff  to  show  ttiat  a  survey 
establishing  such  boundary  line,  upon  which  a 
rail  fence  was  constructed,  was  incorrect  and 
did  not  locate  the  true  line  was  admissible,  in 
view  of  the  fact  that  such  witness  was  the  only 
person  who  had  ever  heard  of  such  agreement, 
and  the  only  witness  testifying  that  such  agree- 
ment was  ever  made,  that  plaintiff  had  never 
heard  of  such  agreement,  and  that  the  uncon- 
tradicted evidence  practically  showed  that  the 
fence  was  not  straight,  but  ran  along  in  an  ir- 
regular line. 

VBd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  IS  163-155,  157-159,  163,  165,  177- 
183 ;  Dec.  Dig.  g  35.*] 

3.  WiTNESSBs  (I  406*)  — Cbjcdibiutt  — Con- 
tra DICTION. 

Upon  such  facts,  the  testimony  of  such 
witness  on  cross-examination  tending  to  show 
that  a  boundary  line  claimed  to  have  been 
agreed  upon  by  previous  owners  and  on  which 
a  fence  bad  been  built  was  not  the  true  line 
was  admissible  in  contradiction  of  the  witness. 
[E3d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1276-1279;    Dec.   Dig.  |  406.»] 

4.  BorNDABiEs  (I  37*)— SirmciKNCY  of  Evi- 
dence—Aobeed  BOUNDABT. 

Evidence  held  to  show  that  the  prior  own- 
ers of  the  respective  tracts  had  not  agreed  up- 
on a  boundary  line. 

[Bd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  |g  184-194 ;   Dec.  Dig.  f  37.*] 

5.  BOUNDABIES    (I    41*) INSTB0CTIONS. 

Instructions  given  for  plaintiff  in  eject- 
ment, involving  a  disputed  boundary,  held  to 
present  the  issue  as  favorably  for  plaintiff  as 
be  was  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  ii  205-207;   Dec.  Dig.  g  41.»] 

6.  Tbiai.    (I    252*)— Instructions— Appuca- 
BiLiTr  TO  Issues. 

In  ejectment  involving  a  boundary  line, 
where  there  was  evidence  of  a  fence  built  by 
the  prior  owners  of  the  respective  tracts,  but 
no  evidence  or  issue  as  to  the  purpose  for 
which  it  was  erected,  other  than  for  the  use 
and  convenience  of  the  parties  in  inclosing  the 
premises,  an  instruction  tliat,  if  such  prior 
owners  had  a  line  surveyed  to  erect  a  fence  be- 
tween the  tracts  "for  their  convenience,"  which 
was  so  erected,  such  line  would  not  be  consid- 
ered as  establishing  an  agreed  boundary  unless 
such  owners  agreed  that  the  line  should  there- 
after be  the  boundary  between  their  lands  was 
not  objectionable  on  the  ground  that  there  was 
no  evidence  to  show  that  such  owners  had 
erected  the  fence  "for  their  convenience." 

[EM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  fi  505,  697-612;   Dec.  Dig.  |  252.*] 

Appeal  from  Olrcnlt  Court,  Warren  Coun- 
ty ;  James  D.  Bamett,  Judge. 

Ejection  by  William  R.  Hllgedick  against 
Gustave  A.  Gruebbel.  Judgment  for  defend- 
ant, and  plaintlft  appeals.    Affirmed. 

This  is  a  suit  In  ejectment  instituted  in 
the  circuit  court  of  Warren  county  by  the 
plaintiff  against  the  defendant  to  recover  the 
possession  of  two  small  V-shaped  tracts  of 
land  in  United  States  survey  numbered  768, 
situate  In  township  46,  range  1,  Warren 
county.  Mo.,  particularly  described  In  the  pe- 
tition. Said  tracts  of  land  are  situate  along 
the  boundary  line,  separating  the  lands  of 
plaintiff  and  defendant  The  petition  is  in 
conventional  form,  and  the  answer  Is  a 
general  denial.    A  trial  was  had  before  the 


court  and  jury,  which  resulted  In  a  verdict 
and  judgment  for  the  defendant,  and  the 
plaintiff  duly  appealed  to  this  court  The 
respondent  Is  not  represented  here,  and  the 
record  presented  to  this  court  is  so  poorly 
gotten  up  and  so  Indefinite  that  It  la  almost 
Impossible  for  us  to  find  heads  or  talis  of 
the  case.  The  appellant  does  not  claim  that 
be  has  the  paper  tttte  to  the  land  in  con- 
troversy, but  bases  his  right  to  a  recovery, 
first,  upon  an  agreed  boundary  line  estab- 
lished by  the  grantors  of  both  appellant  and 
respondent  In  the  year  1879;  and,  second, 
adverse  possession  under  color  of  OOe.  The 
respondent  Interposed  three  defenses :  First, 
that  he  had  the  paper  title  to  the  land  In 
controversy;  second,  a  denial  of  adverse  pos- 
session; and,  third,  a  denial  of  the  agreed 
iMundary  line. 

In  order  to  establish  the  appellant's  case, 
he, offered  as  a  witness  J.  A.  Ulfers,  who  tes- 
tified. In  substance,  that  be  was  68  years  of 
age;  that  he  was  reared  In  Warren  county, 
and  lived  on  land  of  appellant  with  bis  fa- 
ther, from  1847  to  1884,  Hyronimona  Ulfers, 
who  died  about  the  year  1895 ;  that  he  was 
familiar  with  the  tract  of  land  immediately 
east  of  appellant's;  that  ever  since  1870 
Rudolph  Dennert,  Sr.,  owned  and  occupied 
the  latter  tract,  which  now  belongs  to  the 
appellant;  that  Rudolph  Dennert,  Sr.,  died 
about  the  year  1886 ;  that  In  the  year  1878  or 
1879  Hyronlmous  Ulfers,  the  father  of  the 
witness  and  Rudolph  Dennert,  Sr.,  wishing  to 
build  a  fence  between  their  farms,  and  not 
knowing  the  exact  boundary  line,  agreed  to 
hare  a  survey  made  thereof  and  agreed  upon 
James  Blglow,  a  surveyor  of  St  Charles 
county,  to  make  the  survey,  and  agreed  to 
build  the  fence  on  the  line  to  be  establldied 
by  the  Blglow  survey ;  that  the  wltneaa  was 
present  and  assisted  in  making  the  snrvey, 
carried  the  flag,  and  Dennert's  son  carried 
one  end  of  the  chain;  that  the  survey  was 
made,  and  the  stakes  driven  and  comers  set 
as  the  surveyor  went  along,  and  that,  when 
he  had  gone  around  the  tracts,  the  survey 
was  satisfactory  to  both  parties;  that  they 
then  built  a  fence  along  the  line  established 
by  the  survey;  that  the  witness  built  the 
fence,  and  Dennert,  Sr.,  furnished  part  of 
the  material,  and  his  father  furnished  the 
remainder;  that  Dennert  and  his  son  were 
present  when  the  survey  was  made;  that 
the  land  on  each  side  of  the  line  was  culti- 
vated by  Ulfers  and  Dennert,  respectively, 
until  1884,  when  the  witness  left  the  place; 
that  the  fei}ce  remained  there  all  the  time 
while  he  lived  there ;  that,  after  leaving  the 
house  of  his  father,  he  visited  him  off  and 
on  until  1893  or  1894,  when  his  father  moved 
from  there.  That  during  all  the  time  while 
he  lived  there,  and  during  all  his  visits,  he 
never  noticed  any  change  In  the  line  or  Uie 
fence  built  thereon.  That  after  his  father 
left  the  place,  the  appellant  moved  on  it,  and 
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has  occupied  It  ever  since.  Tliat  be  saw  ttie 
premises  just  previous  to  the  trial  in  April, 
1909,  and  he  noticed  that  most  of  the  old 
fence  had  been  torn  down,  and  that  a  new 
wire  foice  had  been  placed  there,  some  10 
feet  over  on  the  land  formerly  occupied  by  his 
father.  That  the  north  aid  of  the  old  fence 
was  still  standing.  Tliat  the  old  fence  was  a 
straight  worm  fence  btdlt  of  rails,  and  the 
comers  of  the  fence  were  placed  on  his  fa- 
ther's land  by  agreement  between  him  and 
Dennert  That  when  he  was  last  there  he' 
saw  the  marks  of  the  old  fence  on  the 
ground,  and  new  stakes  put  there  by  a  sur- 
veyor in  the  line  of  the  old  fence.  That  he 
did  not  know  who  called  Biglow  to  make  the 
survey,  whether  it  was  his  father  or  Den- 
nert That  Biglow  had  some  deeds  there 
while  making  the  survey.  That  the  survey 
be  made  began  on  the  north  end  at  the  north- 
east comer  of  his  father's  land  and  ran  down 
to  a  rock  in  the  creek.  He  then  went  back 
and  surveyed  this  fraction  where  the  comer 
is  supi)08ed  to  be.  Biglow,  in  surveying  the 
property,  ran  aronnd  the  fraction  and  sur- 
veyed the  line  in  dispute ;  that  is,  the  frac- 
tion of  three  acres  and  something,  sold  out  of 
original  TJlfer's  place.  He  also  testified  that 
his  father  and  Dennert  agreed  that  the  line 
surveyed  by  Biglow  should  be  their  dividing 
Une.  The  agreement  was  not  in  writing. 
That  there  was  an  old  fence  there  prior  to 
and  at  the  time  when  this  agreement  was 
made ;  "it  was  there  when  we  moved  on  the 
place."  There  was  a  number  of  other  wit- 
nesses introduced  by  appellant,  whose  testi- 
mony corroborated  much  of  the  testimony 
of  J.  A.  nifers. 

The  respondent.  In  order  to  sustain  the 
defense^  testified  in  his  own  behalf  substan- 
tially as  follows:  That  he  purchased  the 
Rudolph  Dennert  place  in  the  year  1903  and 
received  a  warranty  deed,  and  went  into  pos- 
session of  it  on  July  1,  1903.  That  at  the 
time  he  moved  there  he  found  an  old  rail 
fence  on  the  western  boundary  of  the  land. 
That  about  a  month  afterwards  be  met  the 
appellant,  and  the  latter  said  to  him,  "I 
onderstand  you  want  your  land  surveyed." 
"Why,"  I  says,  "I  haven't  thought  about  it 
yet"  I  says,  "I  don't  know ;  ain't  the  line 
all  right  the  corners?  Do  you  know  the 
lines  or  the  comers?"  He  said,  "No,  sir ;  I 
don't  know  no  comers  on  my  land."  I  told 
him,  "I  don't  know  the  lines  because  I  ain't 
acquainted.  I  Just  bought  It  and  I  am  sort 
of  new  In  this  country,  and  if  you  don't  know 
the  line  and  I  don't  know  the  line,  I  think 
it  would  be  right  well  to  survey  It."  He 
said,  "I  wish  you  would  survey  it,  because  I 
would  like  to  find  out  where  the  true  line  Is." 
"Well,"  I  says,  "if  that  is  your  intenUon,  1 
am  satisfied  with  that"  Proceeding,  he  tes- 
tified fnrtber  that  they  dropped  the  subject 
there,  and  that  about  two  weeks  later  they 
met  again  and  appellant  asked  the  witness 
If  he  had  engaged  Wehmeyer  to  survey  his 


land.  The  answer  was  "No."  He  then  said, 
"I  wish  you  would  have  the  land  surveyed  so 
that  we  can  find  the  true  line  between  your 
land  and  mine."  Witness  replied  that  he 
would  get  Mr.  Wehmeyer  and  let  him  survey 
the  land  and  rnn  the  Itue  between  them. 
That  Wehmeyer  is  the  county  surveyor.  That 
he  requested  all  the  parties  who  were  in- 
terested in  the  lands  to  bring  their  deeds  so 
the  surveyor  would  know  how  to  survey  the 
lands.  That  he  wrote  to  Wehmeyer  some 
time  in  October,  1903,  to  come  np  and  make 
the  survey ;  tliat  he  promised  to  come  in  No- 
vember, but  did  not  do  so  until  March,  1904. 
That,  when  the  surveyor  came,  they  went 
to  the  home  of  appellant  and  requested  him 
to  come  over  the  next  day  to  make  the  sur- 
vey; that  they  got  their  chalnmen,  and 
the  next  morning  appellant  and  the  other 
landowners  further  up  the  line  appeared. 
That  Wehmeyer  surveyed  the  land  of  both 
the  witness  and  that  of  the  appellant,  also 
that  of  Peters  and  Meyer.  That  he  surveyed 
all  of  those  places,  ran  entirely  around  tbem. 
That  he  had  appellant's  deed  there  and  used 
it  in  making  his  survey.  That  he  saw  the 
lines  run  and  staked  off;  that  he  placed  his 
new  wire  fence  on  the  Une  established  by  the 
surveyor  between  his  land  and  that  of  appel- 
lant. That  after  the  surveys  were  com- 
pleted, he  and  appellant  agreed  to  build  a 
new  fence  along  the  line  established  between 
tbem ;  that  the  witness  was  to  pay  for  saw- 
ing the  lumber  and  making  the  posts  for  the 
entire  fence,  and  api)ellant  was  to  haul  the 
lumber  and  posts  and  build  the  entire  fence. 
That  In  pursuance  to  that  agreement,  appel- 
lant hauled  the  logs  to  the  sawmill  of  Mr. 
Mutert,  and  witness  hired  Fritz  Oarde  to 
split  the  posts;  that  Oarde  split  150  posts 
on  his  land,  and  be  paid  him  for  his  work; 
that  he  paid  Mr.  Mutert  for  sawing  the  lum- 
ber and  had  the  receipts  from  both  him  and 
Garde.  Tliat  appellant  tore  down  the  north 
end  of  the  old  fence.  That  there  were  two 
small  tracts  of  land  in  controversy.  The 
north  one  was  about  120  feet  long  and  6  or 
8  feet  wide  at  one  end  and  runs  to  a  point  at 
the  other,  while  the  south  tract  was  about 
SOO  feet  long  and  12  feet  wide  at  one  end 
and  ran  to  a  point  at  the  other  end.  That 
the  old  rail  fence  which  was  there  when  he 
purchased  the  place  was  crooked — that  is,  it 
did  not  run  on  a  straight  line,  it  had  bends, 
and  was  very  crooked.  That  this  old  fence 
disappeared  in  the  latter  part  of  March,  1905, 
and  that  he  did  not  know  who  moved  It 
That  this  was  almost  two  years  after  appel- 
lant agreed  to  build  the  new  fence.  That 
appellant  seemed  to  be  pleased  with  the  sur- 
veys when  first  made,  bat  when  he  saw 
where  the  fence  was  to  be  built  be  seemed 
to  get  out  of  humor  and  would  say  but  little. 
Appellant  never  built  the  fence  he  agreed  to. 
That  they  had  several  conversations  about  it 
and  appellant  suggested  additional  proposi- 
tions looking  to  a  settlement  of  the  matter, 
but  witness  wonld  not  agree  to  that  without 
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the  agreement  sbould  be  reduced  to  writing, 
and  that  each  party  should  execute  a  bond 
In  the  sum  of  $1,000,  conditioned  that  each 
should  abide  by  the  agreement  That  on 
May  17, 1906,  in  the  presence  of  Mr.  Peters  and 
Mr.  Knlpker,  he  said  to  appellant  that  he 
would  agree  to  abide  by  the  survey  made  by 
"any  competent  surveyor  of  St.  Charles,  Mont- 
gomery, or  Franklin  counties."  "Yes,  sir; 
county  surveyor  or  government  surveyor,  if 
there  was  one,  it  would  suit  me  better,  and 
I  bad  to  be  satlsfled  with  the  surveyor,  and 
that  it  had  to  be  In  writing  and  a  $1,000 
bond  on  top  of  it"  That  the  appellant  refus- 
ed this  proposition,  and  the  negotiations  there 
stopped.  That  the  posts  he  hired  Oarde  to 
split  disappeared  also,  and  that  he  does  not 
know  what  became  of  them.  That  after 
appellant  refused  to  build  the  fence  as  per 
agreement  he  (the  witness)  bad  the  wire 
fence,  mentioned  in  the  evidence,  built  along 
the  line  established  by  the  Wehmeyer  survey, 
whith  consisted  of  two  smooth  galvanized 
wires  stretched  along  on  posts  set  right  on 
the  line ;  that  this  fence  of  bis  has  been  cut 
to  pieces  about  a  dozen  times.  That  the 
new  wire  fence  was  on  the  line  established 
by  the  Wehmeyer  survey  and  was  perfectly 
straight  but  the  old  raU  fence  was  not;  It 
was  very  crooked  and  varied  from  the  line 
of  the  wire  fence.  At  the  north  end  the 
wire  fence  runs  right  into  the  middle  of  the 
old  rail  fence,  and,  as  you  go  south,  it  leaves 
the 'old  fence  and  the  space  between  widens 
most  all  the  way  down  to  the  south  end 
where  they  are  10  or  12  feet  apart  How- 
ever, at  one  point  near  the  center  of  the  wire 
fence,  the  old  rail  fence  almost  touches  the 
wire  fence.  That  he  built  the  wire  fence  on 
July  2  and  3,  1906.  Appellant  came  over 
after  his  cows  which  he  had  put  up  and  saw 
him  building  the  wire  fence  and  asked  if  he 
was  putting  it  on  the  line,  and,  when  Inform- 
ed that  he  was,  the  appellant  said  that  was 
all  that  he  wanted,  and  turned  away  and 
drove  his  cows  home.  That  he  had  only  one 
survey  made,  and  that  was  on  March  S  and 
4,  1904,  by  Mr.  Wehmeyer.  That  he  did  not 
have  another  agreement  with  the  appellant 
to  build  the  fence  in  the  year  1906,  but  of- 
fered to  enter  into  another  agreement  in 
that  r^rard  about  that  time,  but  appellant 
declined  to  enter  into  It  That  at  the  time 
Wehmeyer  made  the  surveys  for  them,  they 
were  on  the  best  of  terms ;  both  he  and  Weh- 
meyer dined,  and  they  stayed  with  appellant 
while  the  survey  was  being  made,  at  the  re- 
quest of  the  latter.  That  appellant  set  some 
of  the  posts  In  pursuance  of  agreement  to 
build  the  party  fence,  but  subsequently  he 
or  some  one  else  removed  them ;  that  at^tel- 
lant  never  completed  the  fence,  so  in  1906 
the  witness  built  the  wire  fence  before  men- 
tioned. That  at  this  time  the  feeling  between 
him  and  appellant  was  not  friendly;  that 
be  did  not  know  what  offended  the  latter, 
without  he  became  so  when  be  saw  where  the 
new  fence  would  run. 


On  direct  examination  witness  testified  that 
the  original  agreement  was  that  he  was  to 
furnish  the  material  for  the  party  fence,  and 
api)ellant  was  to  furnish  the  labor  necessary 
to  construct  it  on  the  line  of  the  Wehmeyer 
survey,  and  that  there  was  never  any  modifi- 
cation of  that  agreem«it  made  by  them. 
That  he  simply  waited  for  appellant  to  build 
the  fence,  and,  when  he  saw  appelant  was 
not  going  to  do  so,  he  buUt  ttie  wire  fence 
on  the  line  where  appellant  had  agreed  to 
build  it  and  that  appellant  thai  Instituted 
this  suit  That  he  did  not  use  the  posts  made 
by  Oarde  in  building  the  w4re  fence,  be- 
cause he  did  not  want  to  haul  them.  I^ter 
they  disappeared,  but  he  did  not  know  what 
became  of  them. 

On  recross-examinatlon  witness  testified 
that  appellant  came  to  him  three  or  four  dif- 
ferent times  and  requested  him  to  have  the 
surveys  made,  and  maybe  oftener,  before  be 
wrote  to  Mr.  Wehmeyer  to  come  and  make 
them. 

John  Mntert  the  sawmill  man,  Fritz  Glarde. 
the  man  who  split  the  posts,  William  Peters 
and  Frank  Meyer,  two  of  the  adjoining  land- 
owners, William  Riske,  John  D.  Waller,  farm- 
ers. Dr.  A.  O.  Bentnlck,  A.  H.  Wehmeyer, 
county  surveyor,  and  many  others,  testified 
on  behalf  of  respondent  who  fully  corrobo- 
rated respondent's  testimony  in  almost  every 
particular.  Both  appellant  and  respondent 
Introduced  many  deeds,  plats,  and  other  ex- 
hibits in  evidence.  The  plats  are  poorly 
drawn  and  Incomplete,  and  some  of  them 
give  no  comers  or  directions  whatever.  For 
those  reasons  we  have  been  compelled  to 
largely  put  aside  the  idats  and  gather  the 
t&cta  of  the  case  as  beet  we  can  from  the 
oral  testimony  of  the  witnesses  and  the  deeds 
introduced  in  evidence.  The  deeds  show  that 
the  legal  paper  title  to  the  land  in  controver- 
sy is  In  the  respondent;  In  fact  that  Is  not 
disputed  by  counsel  for  appellant 

Kurt  Von  Reppert  and  Henry  Higglnbo- 
tham,  both  of  St  Louis,  for  appellant 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  at  some  length 
state  at  the  outset  of  their  brief,  and 
cite  in  support  thereof,  many  authorities, 
certain  academic  propositions  of  law,  whidi 
we  need  not  here  stop  to  consider.  Connset 
for  appellant  first  assign  as  error  the  action 
of  the  trial  court  in  admitting  in  evidence, 
on  cross-examination,  certain  parts  of  the 
testimony  of  J.  A.  Clfers,  one  of  the  wit- 
nesses offered  by  appellant.  That  testimony 
was  elicited  for  the  purpose  of  showing  that 
the  survey  made  by  Biglow,  establishing  the 
boundary  line  as  contended  for  by  counari 
for  appellant  upon  which  the  old  rail  fmce 
between  Hyronimous  Ulfer's  and  Rudolph 
Dennert's  land  was  constructed,  vras  Incor- 
rect and  did  not  properly  establish  or  ac- 
curately locate  that  true  line  between  them. 

[1]  Counsel  contend  that  said  testimony 
was  Irrelevant  and  Immaterial  for  the  rea- 
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son  that,  if  Ulfers  and  Dennert  agreed  upon 
tbe  line  upon  wblcb  the  old  fence  was  con- 
structed as  the  trae  line,  then  It  was  wholly 
immaterial  whether  that  line  was  correctly 
located  by  Blglow  or  not  Many  anthorltles 
are  cited  in  support  of  that  contention,  and, 
because  of  its  soundness,  we  presume  it  is 
not  controverted  by  counsel  for  respondent. 
However,  counsel  for  him  insist,  that  said 
testimony  of  Ulfers  was  admissible  in  this 
case  notwithstanding  the  soimdnees  of  tbe 
legal  proposition  previonsly  stated. 

[2-4]  Their  position  is  that,  if  it  be  con- 
ceded that  Clfers  and  Dennert  agreed  upon 
a  flxed  boundary  line  between  them,  then  ap- 
pellant's contention  wonld  be  sound;  but, 
contending,  as  counsel  for  respondent  do, 
that  no  such  agreement  was  ever  entered  in- 
to, a  question  of  fact  is  thereby  presented  to 
the  Jury  for  determination,  and  that  any  evi- 
dence which  tends  to  show  that  no  such 
agreement  was  ever  m&ie,  or  which  contra- 
dicts the  testimony  of  J.  A.  Ulfers  upon  that 
question,  is  admissible  in  evidence;.  That  be- 
ing true,  clearly  the  testimony  complained  of 
was  admissible  fOr  both  of  said  purposes, 
especially  in  the  light  of  the  facts  disclosed 
by  this  record,  namely:  (a)  That  he  (J.  A. 
Dlfers)  was  the  only  human  being  on  earth 
who  ever  heard  of  that  agreement,  and  was 
the  only  witness  who  testified  that  any  such 
an  agreement  was  ever  entered  into  between 
them,  notwithstanding  the  fact  that  young 
Dennert  was  living  and  assisted  in  making 
the  Blglow  survey,  and  presumably  would 
know  as  mnch  about  the  agreement  as  young 
Ulfers  did.  (b)  -That  the  appellant  himself, 
the  purchaser  of  the  land  from  Hyronimous 
Ulfers,  never  heard  of  said  agreement  His 
words  and  whole  conduct  for  years  regarding 
tbe  Wehmeyer  survey,  and  the  agreement  be- 
tween him  and  the  respondent  to  build  a 
party  fence  npon  the  lines  established  by 
that  survey,  shows  conclusively  that  he  never 
beard  of  any  such  agreement  Common  pru- 
dence wonld  have  suggested  to  appellant,  be- 
fore or  at  the  time  he  purchased  the  land 
from  Vltaes,  that  he  should  have  made  in- 
quiry of  the  latter  as  to  the  location  of 
the  boundary  lines  thereof,  and  common 
knowledge  and  experience  teach  us  that 
such  inquiry  is  usually,  if  not  universal- 
ly, made,  by  all  purchasers  of  land,  when 
present,  as  the  appellant  was  in  this  case. 
Presumably  for  this  reason,  if  for  none 
other,  he  was  more  likely  than  any  one  else 
to  have  heard  of  the  agreement,  if  in  fact  it 
was  ever  entered  into,  and,  having  'never 
heard  of  it,  is  evidence  that  it  never  existed, 
(c)  Practically  the  imcontradicted  evidence 
shows  that  the  old  raU  fence  which  witness 
Ulfers  said  was  located  upon  the  Blglow  sur- 
vey was  not  strai^t,  but  was  crooked,  me- 
andering in  and  out,  and  at  one  point  near 
the  middle  thereof  the  fence  came  almost  to 
the  line  established  by  the  Wehmeyer  survey, 
which  all  the  evidence  shows  was  a  straight 


line,  and  from  there  meandered  along  an 
Irregular  line  north  and  south,  varying  in 
places,  In  and  out,  from  a  straight  line  many 
feet,  which,  if  we  correctly  understand  the 
record  and  plats  Introduced  in  evidence, 
caused  the  narrow  strips  of  land  Involved  in 
this  controversy  to  be  located  upon  the  ap- 
pellant's side  of  the  old  rail  fence. 

This  evidence  tends  strangely  to  show  that 
the  old  rail  fence  was  not  put  upon  the  line 
of  the  Blglow  survey  or  upon  any  other  sur- 
vey, for  that  matter,  for  the  reason  that  the 
witness  Ulfers  himself  testified  that  the  Blg- 
low survey  was  a  straight  line,  which  pre- 
sumably is  true,  for  a  surveyor  generally  runs 
a  straight  line  and  not  a  crooked  one  like  a 
snake,  even  though  it  should  vary  from  the 
true  course.  Therefore,  if  the  Blglow  survey 
located  a  straight  line,  as  Ulfers  testified  that 
it  did,  then  his  testimony  to  the  effect  that  the 
old  rail  fence  was  built  upon  that  line  is  un- 
questionably untrue — that  is,  provided  the 
testimony  of  many  of  the  other  witnesses 
who  testified  that  the  fence  was  crooked  is 
true — but,  be  that  as  it  may,  that  was  a 
question  for  the  Jury  to  determine,  and  the 
evidence  complained  of  was  admissible  for 
the  purpose  of  showing  that  fact  and  to  con- 
tradict said  witness.  It  necessarily  follows 
that,  if  the  Blglow  snrvey  located  a  straight 
line  between  the  farms  of  Hyronimous  Ulfers 
and  Rudolph  Denneit,  and  that  the  old  rail 
fence  mentioned  was  crooked,  meandering 
in  and  out  many  feet  in  places,  and  not 
straight,  then  the  testimony  of  J.  A.  Ulfers 
to  the  ^ect  that  they  agreed  npon  the  Big- 
low  survey  as  the  true  line  between  them, 
and  that,  in  pursuance  of  said  agreement 
they  built  said  fence  npon  tliat  line,  is  un- 
true. At  any  rate,  that  evidence  was  admis- 
sible in  evidence,  tending  to  prove  that  no 
such  agreement  was  ever  entered  into.  It 
also  follows  from  the  foregoing  facts,  if  the 
Jury  found  them  to  be  facts,  that  there  was 
no  agreement  made  and  entered  into  by  and 
between  said  Ulfers  and  Dennert  fixing  a 
boundary  line  between  than,  or  that  they 
built  a  fence  upon  that  line  for  the  purposes 
claimed  by  appellant 

[(]  On  behalf  of  and  at  the  request  of 
counsel  for  appellant  the  court  Instructed 
the  Jury  as  follows:  "(1)  The  court  instructs 
the  Jury  that  if  they  believe  and  find  from 
the  evidence  that  Rudolph  Dennert,  which 
owner  of  the  land  east  of  the  line  in  con- 
troversy, about  the  year  1878  agreed  with 
Hyronimous  Ulfers  on  the -line  run  by  Blglow 
mentioned  in  tbe  evidence  as  the  division  line 
between  their  respective  tracts  of  land,  and 
that  afterwards  the  said  Dennert  and  the 
said  Ulfers  built  their  division  fence  on  such 
division  line  so  agreed  upon,  and  that  the 
fence  so  built  is  the  old  fence  mentioned  in 
evidence,  and  if  the  Jury  further  believe  and 
find  from  the  evidence  that  plalntUf  and 
said  Ulfers,  under  whom  said  plaintiff  claims, 
have  ever  since  occupied  the  land  on  their 
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side  of  snch  division  line  and  up  to  the  same 
to  tbe  time  of  tlie  entry,  U  any,  of  tbe  de- 
fendant on  tbe  west  tdde  of  said  division 
line  and  said  fence,  then  it  is  vrholly  im- 
material where  the  survey  would  put  the 
line;  and  the  said  Rudolph  Dennert  and  all 
persons  deriving  title  to  the  land  east  of  said 
division  line  and  fence  under  him  (said  Den- 
nert), Including  the  defendant  Gruebbel,  are 
bound  by  said  agreed  division  line  and  fence, 
and  are  not  entitled  to  any  land  west  of  said 
division  land  and  old  fence.  And  if  tbe  Jury 
further  believe  and  And  from  the  evidence 
t^t  the  defendant  at  the  time  of  the  insti- 
tution of  this  suit,  September  — ,  1908,  was  and 
is  now  in  possession  of  said  land  sued  for, 
their  verdict  must  be  for  the  plaintiff  for 
tbe  possession  of  the  land  sued  for  and  de- 
scribed in  the  evidence.  (2)  If  the  Jury  be- 
lieve and  find  from  the  evidence  that  the 
plaintiff  Wm.  R.  Hilgediek  and  those  under 
whom  he  claims,  who  in  this  case  is  Hyroni- 
mous  nifers,  have  been  in  the  open,  noto- 
rious, peaceable,  continuous,  uninterrupted, 
exclusive,  and  adverse  possession  of  the  strips 
of  land  in  controversy,  and  up  to  the  old  fence 
mentioned  in  the  evidence  for  a  period  of 
10  years  preceding  tbe  entry,  if  any,  of  the 
defendant  on  said  land,  and  that  the  de- 
fendant at  tbe  time  of  the  institution  of 
this  suit  was  and  is  not  in  possession  of 
said  land,  their  verdict  must  be  for  tbe 
plaintiff  for  the  possession  of  said  land. 
(3)  The  court  Instructs  tbe  Jury  that  the 
plaintiff  is  not  bound  to  prove  both  an  agreed 
division  line  and  adverse  possession  for  10 
years,  as  defined  by  the  other  instructions 
boein,  In  order  to  entitle  plaintiff  to  recover 
herein.  But  the  plalntUf  may  recover  on 
proof  of  either  such  agreed  division  line  or 
such  adverse  possession.  (4)  Tbe  court  In- 
structa  tbe  jury  that,  U  they  believe  and  find 
from  the  evidence  that  tbe  plaintiff  or  tbe 
plaintiff  and  bis  grantor,  Hyronlmous  Ulfers, 
for 'a  period  of  10  years  preceding  and  up  to 
tbe  time  when  tbe  defendant  altered  into 
tbe  possession  of  the  land  sued  for,  have 
beem.  continuously  in  the  actual  possession  of 
said  land  up  to  the  old  fence  mentioned  in 
the  evidence,  daimlng  the  land  up  to  said  old 
fence  as  their  own,  then  such  possession  Is 
adverse  possession  within  the  meaning  of 
these  instructions,  unless  the  Jury  further  be- 
lieve and  find  from  the  evidence  that  the 
plaintiff  or  bis  grantor  Ulfers  did  not  claim 
the  land  up  to  said  old  fence  unconditionally 
as  the  true  division  line.  In  the  event  you 
find  from  the  evidence  that  the  plaintiff  or 
his  grantor  Ulfers  did  daim  the  land  up  to 
the  said  old  fence  unconditionally  as  the 
true  division  line  as  hereinbefore  explain- 
ed. It  makes  no  difference  that  the  plaintiff 
or  said  Ulfers  was  mistaken  as  to  tbe  loca- 
tion of  tbe  true  division  line,  nor  that  said 
old  fence  line  may  not  have  been  the  true 
division  line,  nor  that  plaintiff  or  the  said 
Ulfers  may  not  have  intended  to  take  any  of 


the  land  east  of  the  true  division  line.  (9 
The  court  Instructs  tbe  Jury  that.  If  tbey 
believe  and  find  from  the  evidence  that  Ru- 
dolph Dennert,  while  owner  of  the  land  east 
of  the  line  in  controversy,  and  Hyronlmous 
Ulfers,  while  owner  of  the  land  west  of  the 
line  in  controversy,  did  establish  an  agreed 
division  line  between  their  respective  tracts 
of  land,  and  that  afterwards  the  said  Ulfers 
and  the  said  Dennert  built  their  division 
fence  on  such  division  line  so  agreed  upon, 
and  if  the  jury  further  believe  and  find  from 
tbe  evidence  that  said  Ulfers  thereafter  oc- 
cupied the  land  on  his  side  of  such  agreed 
division  line  and  up  to  the  fence  so  built  for 
tbe  period  of  10  years,  and  ttiat  said  fence 
is  tbe  old  fence  mentioned  in  tbe  evidence, 
and  that  said  Ulfers  claimed  to  own  said 
land  up  to  such  division  line,  then  tbe  said 
Ulfers  owned  the  land  on  the  west  of  and  up 
to  said  division  line  and  old  fence  as  fully 
as  if  bis  deed  called  for  and  described  tbe 
said  line  and  old  fence  as  the  western  bound- 
ary line  of  bis  said  land,  and  in  such  case 
tbe  deed  to  Gruebbel,  tbe  defendant,  could 
not  ana  did  not  convey  to  said  Gruebbel  any 
of  tbe  land  west  of  sucb  agreed  division 
line  and  old  fence."  These  instructions  pre- 
sented tbe  law  of  the  case  to  the  jury  in  as 
favorable  a  lig'ht  as  tbe  appellant  was  en- 
titled to  have  It,  and  of  course  they  do  not 
complain  of  the  action  of  tbe  court  In  giving 
them. 

The  converse  of  the  legal  propositions  stat- 
ed In  the  foregoing  Instructions  were  sub- 
mitted to  the  Jury,  In  instructions  asked  by 
counsel  for  respondent  The  principal  ob- 
jection urged  against  respondent's  Instruc- 
tions is  that  there  was  no  evidence  upon 
which  to  predicate  them.  This  objection  Is 
not  well  grounded  as  previously  shown. 

We  have  set  out  at  some  length  the  sub- 
stance of  the  testimony  for  the  purpose  of 
showing  that  there  was  evidence  tending  to 
show  that  there  was  no  agreement  made  and 
entered  Into  by  and  between  Ulfers  and 
Dennert  fixing  the  boundary  Une  between 
their  tracts  of  land,,  etc.,  and  alao  tending 
to  show  that  Dennert  nor  the  appellant 
claimed  adversely  to  Ulfers  and  the  respond- 
ent. We  therefore  rule  this  point  against  the 
appellant. 

[6]  In  addition  to  giving  the  Instructions 
for  respondent  before  mentioned,  negativing 
tbe  propositions  submitted  to  the  jury  by 
instructions  on  belialf  of  appellant,  counsd 
requested,  and  the  court  gave,  the  following 
instruction  for  respondent,  viz.:  "The  court 
Instructs  the  jury  that.  If  they  believe  and 
find  from  the  evidence  that  one  Ulfers  and 
one  Dennert  were  tbe  adjoining  owners  of 
the  lands  in  dispute  in  this  case  about  tbe 
year  1878  or  1879,  and  that  they  about  that 
time  procured  one  Surveyor  Biglow  to  run  a 
line  between  said  adjoining  tracts  of  land 
for  the  purpose  of  erecting  a  fence  for  their 
coavoiience  between  tbeir  said  tracts  of  land. 
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and  that  on  aald  Blglow  line  a  rail  fence 
waa  erected,  then  tbe  line  marked  by  the 
rail  fence  will  not  be  regarded  by  the  Jury 
as  establishing  an  agreed  boundary  line  be- 
tween their  Bald  tracts  of  land,  unless  you 
further  find  from  the  evidence  that  said 
Ulfen  and  Dennert  agreed  that  said  line 
marked  by  said  rail  fence  should  be  there- 
after the  boundary  line  betweea  their  land, 
and  that  each  of  them  thereafter  claimed 
to  own  to  the  said  line  marked  by  the  said 
rail  fence  and  no  farther."  Counsel  for  ap- 
pellant complain  of  this  Instruction  for  the 
reason  stated  that  there  was  no  evidence 
Introduced  to  show  that  Ulfers  and  Dennert 
erected  the  old  rail  "fence  for  their  conven- 
ience." 

It  is  true  there  was  no  evidence  Introduced 
for  the  purpose  of  showing  that  the  fence 
was  erected  for  the  convenience  of  the  par- 
ties, nor  for  any  other  purpose  for  that  mat- 
ter, but  the  supposition  Is  that  it,  as  well  as 
all  other  fences,  are  erected  for  the  use 
and  convenience  of  the  parties  who  build 
them.  Nor  was  there  any  evidence  tending 
to  show  ttiat  the  fence  was  erected  for  the 
purpose  of  establishing  the  boundary  line 
between  Ulfers  and  Dennert.  But  the  evi- 
dence for  the  appellant  tended  to  show  the 
line  was  established  by  the  Biglow  survey, 
and  that  Ulfers  and  Dennert  agreed  upon 
that  line  as  the  true  dividing  line,  and  In 
pursuance  to  that  agreement  tbe  fence  was 
erected  thereupon,  not  for  tlie  purpose  of 
establishing  the  line  (for  that  had  already 
been  done  by  tbe  surrey,  and  the  stakes  and 
comers  had  been  previously  set  by  the  sur- 
veyor), but  for  the  uses  and  purposes  ttiat 
all  farm  fences  are  erected,  namely,  to  in- 
dose  the  premises,  and  excluding  thraefrom 
man  and  beast,  and  dearly  this  is  the  sense 
In  which  the  word  "convenience"  in  the  in- 
struction was  used.  No  other  meaning  could 
have  been  drawn  from  the  word,  nor  could 
It  have  misled  tbe  Jury  or  injured  tbe  appel- 
lant in  the  least,  for  the  simple  reason  that 
'tbe  purpose  for  wblcb  tbe  fence  was  erect- 
ed was  not  an  issue  in  the  case  in  any  sense 
of  the  word.  There  are  other  minor  ques- 
tions presented  and  briefed  by  counsel,  and, 
after  a  careful  consideration  of  them,  we 
are  of  the  opinion  that  none  of  them  cut  so 
deep  into  the  merits  of  the  case  as  to  change 
the  result  before  indicated.  We  will  not, 
therefore,  prolong  this  opinion  by  discussing 
tbem. 

There  was  sufflclent  evidence  Introduced  to 
Justify  the  court's  action  in  submitting  the 
case  to  the  Jury  upon  the  theory  of  the  re- 
spective parties,  and  the  Jury  under  proper 
Instructions  having  found  the  Issues  for  tbe 
respondent,  we  are  of  tlie  opinion  that  the 
Judgment  should  be  affirmed.  It  is  so  or- 
dered.   All  concur. 


COUSINS  V.  WHITE  et  aL 

(Supreme  Cbuit  of  Missonrl.    Division  No.  1. 
Nov.  80,  1912.) 

1.  Advbbsb  Possession  (g  81*)— Knowlkdoe 
or  Rbcobd  Title— £lrrBCT. 

Where  for  more  than  10  years  prior  to  tbe 
filing  of  suit  defendant  held  the  open  and  es- 
clusfve  posBesaion  of  the  land  in  dispute,  claim- 
ing title,  her  possession  had  ripened  into  title, 
although  she  may  have  known  the  record  title 
was  in  another. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.   {{  488-600;    Dec.   Dig.  § 

2.  Advebsx    Possession    (|    110*)— Instbuc- 

nOHS— EiVIDENCE. 

In  a  suit  tor  the  recovery  of  land,  where 
title  by  limitation  was  set  up,  and  there  was 
evidence  that  defendant,  who  was  in  possession, 
found  it  included  in  the  tract  which  she  pur- 
chased more  than  10  years  before,  that  she 
was  assured  that  her  grantor  liad  perfect  title 
thereto,  and  that  she  had  held  the  exclusive 
possession  dispossessing  one  who  claimed  ad- 
versely to  her,  it  was  sufficient  evidence  of 
holding  under  color  of  title  to  authorize  an  in- 
struction that  10  years  adverse  possession  un- 
der claim  of  ownership  ripens  into  title. 

[Ed.  Note. — ^For  other  cases,  see  Advene  Pos- 
session, Cent  EHg.  I  66;   Dec.  Dig.  |  116.*] 

3.  Tbux  (I  386*)— TaiAi.  to  Coubt— Deoi.a- 
BATions  or  Law. 

In  a  case  tried  before  the  court  without  a 
jury,  the  rules  of  law  governing  the  giving  and. 
refusing  of  instructions  are  not  changed. 

[Ed.  Note — For  other  cases,  see  Trial,  Cent 
Dig.  S;  001,  002;   Dec.  DigTl  386.*] 

4.  AiPBAi.  AND  Ebbob  (I  887*)— Review— Lo- 
OAi.  Cases. 

While  the  appellate  court  may,  in  an  equi- 
ty case,  review  and  weigh  the  evidence,  it  has 
no  such  power  to  review  on  appeals  in  actions 
at  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3883-3886;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Oregon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  Lee  Cousins  against  B.  F.  White 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Reversed  and  re- 
manded. 

This  suit  was  Instituted  in  tbe  circuit 
court  of  Oregon,  county  by  the  plaintiff 
against  tbe  defoidant  to  quiet  the  title  to 
tbe  S.  W.  %  of  section  21,  township  22, 
range  5,  under  old  section  650,  B.  8.  1898. 
Tbe  defendant  answered,  denying  any  claim 
to  said  quarter  section,  except  to  about  five 
acres  lying  in  the  southwest  comer  thereof, 
described  as  follows:  "Beginning  at  the 
southwest  comer  of  section  21,  running  thence 
north  to  a  point  where  the  public  road  in- 
tersects tbe  section  line  between  sections  20 
and  21,  the  same  being  a  distance  of  564 
feet;  thence  in  a  southeasterly  direction 
along  said  public  road  to  and  intersecting 
tbe  section  line  between  sections  21  and  28; 
thence  west  a  distance  of  six  hundred  feet 
to  the  point  of  beginning." 

Said  answer  was  as  follows:    "Now  come 


•For  otber  cases  see  aame  tople  and  section  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  SerlM  A  Rap'r  Indexes 
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defendants  In  tbe  above-entitled  canse,  and 
for  their  answer  to  the  petition  of  plaintiff 
deny  each  and  every  allegation  in  said  peti- 
tion contained.  Defendants,  further  answer- 
ing, say  that  they  are  in  possession  of  and 
have  within  their  inclosure  a  portion  of  the 
land  described  in  plaintiff's  petition;  that 
they  and  their  grantors  tiave  for  twenty-six 
(26)  years  last  past  maintained  an  Inclosure 
around  said  portion  of  land,  have  been  In 
the  open,  continued,  exclusive,  and  adverse 
possession  of  the  same  for  the  whole  of  said 
period  of  26  years,  claiming  title  thereto  and 
have  made  valuable  Improvements  thereon; 
that  the  portion  of  said  land  so  held  by  de- 
fendants and  their  gri^ntors  more  particular- 
ly described  is  as  follows:  [Then  follows 
the  description  as  above  set  forth.]  Defend- 
ants further  say  by  reason  of  tbe  open,  no- 
torious, exclusive,  and  adverse  possession  of 
the  above-described  land  under  claim  of  own- 
ership by  them  and  their  grantors  for  a 
period  of  more  than  10  years  as  aforesaid 
they  are  vested  with  tbe  full  title  to  said 
land,  both  legal  and  equitable.  Wherefore, 
defendants  pray  that  the  court  may  by  Its 
Judgment  and  decree  adjudge  that  the  de- 
fendants are  the  owners  of  the  above  describ- 
ed land;  that  defendants  be  vested  with  full 
.title  thereto,  both  legal  and  equitable,  by  the 
Judgment  and  decree  of  the  court;  and  that 
plaintiff  be  divested  of  any  title  or  Interest 
he  may  hold  to  the  same,  and  that  the  same 
may  be  vested  in  these  defendants,  and  for 
such  other  orders  and  judgments  as  to  the 
court  may  appear  meet  and  proper." 

At  the  trial  all  defenses,  except  the  stat- 
utes of  limitations,  were  abandoned. 

The  following  facts  are  undisputed:  The 
record  title  to  the  land  la  In  the  plaintiff, 
he  having  acquired  it  from  one  O'Neal,  who 
through  mesne  conveyances  acquired  It  from 
WUliam  H.  Taylor,  about  the  year  1880.  The 
defendant,  Margaret  White,  purchased  lands 
adjoining  that  In  controversy  from  Amos 
Huffstedler  In  the  year  1894.  She  testified 
that  at  tbe  time  she  purchased  said  lands 
she  purchased  all  the  lands  which  were  with- 
in the  Huffstedler  inclosure,  which  it  is  con- 
ceded included  this  five  acres.  She  testitled 
that  she  had  Huffstedler  point  out  the  lines 
to  her,  which  Included  the  land  sued  for; 
that  he  told  her  that  all  the  lands  In  that 
country  were  sold  as  farms,  and  that  this 
farm  Included  all  the  lands  inclosed  by  the 
fences  which  he  pointed  out  to  her;  that  he 
told  her  that  he  had  been  In  the  possession 
of  this  five  acres  for  thirteen  years,  and  had 
cultivated  It  all  that  time ;  that  she  took  pos- 
session of  said  five  acres  along  with  the  oth- 
er land  which  was  inclosed  by  the  same  fence, 
and  had  the  actual,  exclusive,  adverse,  and 
notorious  possession  of  It  from  that  time 
down  to  July,  1909,  about  16  years,  when 
this  suit  was  Instituted,  cultivating  it  each 
and  every  year,  and  receiving  all  the  rents, 
issues,  and  profits  thereof  during  all  that 
time,   and   that   during  all   that   time   she 


claimed  title  thereto,  \rtilcb  was  not  ques- 
tioned nor  was  her  possession  ever  disturbed, 
except  upon  one  occasion,  about  a  year  after 
she  purchased  the  land,  namely,  in  the  year 
1894,  and  that  was  by  William  H.  Taylor, 
who  at  that  time  claimed  to  have  had  tbe 
record  title  thereto;  that  upon  that  occasion 
Taylor  made  claim  to  the  five  acres,  and  took 
possession  thereof,  and  set  some  posts  near 
the  present  controverted  line;  that  she  ro 
vigorously  protested  against  his  claim  of  ti- 
tle and  wrongful  possession  that  he  palled 
up  and  left  the  place,  and  never  again  claim- 
ed title  thereto  or  disturbed  her  possession 
thereafter,  which  was  about  12  or  14  years 
prior  to  the  institntlon  of  this  suit. 

Amos  Huffstedler  testified  for  plaintiff, 
but  did  not  contradict  the  testimony  of  Mrs. 
White,  except  in  this  manner:  He  testified 
that  at  the  time  he  made  the  contract  of  sale 
with. Mrs.  White  be  stated  to  Mr.  Trlbble, 
the  attorney  who  drew  the  deed,  in  the  pres- 
ence of  Mrs.  White,  that  there  was  some 
agricultural  land  that  cornered  down  in  tbe 
field  (this  five  acres)  he  was  not  selling  to  de- 
fendant 

Mrs.  White  testified  that  she  never  heard 
Huffstedler  make  that  statement  to  Tribble, 
but  that  after  she  had  contracted  for  tbe 
land,  and  "bad  made  the  payment"  thereon, 
Huffstedler  for  the  first  time  said  to  ber 
that  there  was  some  agriculture  land  that 
cornered  down  in  the  field,  and  that  he  as- 
sured her  that  she  would  never  be  bothered 
about  It,  that  he  had  held  it  for  13  years, 
had  cultivated  it  all  those  years,  and  had 
never  been  bothered  about  It,  and  that  he 
deemed  the  title  to  the  same  to  be  safe  for 
her.  (The  record  is  not  clear  upon  this 
point,  but  from  this  remark  I  suppose  tbe 
land  was  purchased  upon  the  installment 
plan,  and  that  the  payment  referred  to  was 
the  first  payment  made  under  the  contract 
of  purchase.) 

Huffstedler  also  testified  that  he  held  tbe 
actual,  exclusive,  and  notorious  possession  of 
said  five  acres  of  land  for  13  years  prior 
to  making  the  deed  to  Mrs.  White,  and  caltl- 
vated  it  all  that  time,  and  received  all  tbe 
issues,  rents,  and  profits  thereof,  but  that 
be  never  claimed  the  land  adversely.  The 
record  is  silent  as  to  the  reason  and  as  to 
tbe  conditions  that  existed  under  which  he 
took  possession  of  said  five  acres,  or  why  It 
was  Inclosed  with  his  lands. 

Mrs.  White  was  recalled,  and  testified  that 
she  took  possession  of  all  the  land  in  ques- 
tion, under  the  deed,  believing  that  sbe 
had  a  good  title  to  all  of  it  as  Huffstedler 
had  told  her  she  had. 

The  only  evidence  introduced  tending  to 
contradict  the  evidence  of  Mrs.  White  to  the 
effect  that  she  claimed  the  five  acres  of  land 
adversely  under  order  of  title  was  that  of 
the.  plaintiff  and  his  attorney,  S.  M.  Meeks, 
regarding  a  conversation  which  took  place 
in  the  latter's  office  a  few  days  prior  to  the 
Institution  of  this  suit 
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Plaintiff  testifled  as  follows:  "I  Iiad  a 
conyersatlon  witb  Mrs.  White  abont  this 
piece  of  land  In  Mr.  Meek's  office,  after  I 
bought  It  from  Michael.  She  came  In,  and 
said  she  wonld  buy  It  from  me,  if  I  would 
sell  it,  and  I  told  ber  I  would,  and  she 
asked  me  bow  much  I  wanted,  and  I  said 
$75  an  acre;  she,  'Tliat  is  too  much.'  She 
asked  me  bow  much  I  gave,  and  I  said  $9.25 
per  acre,  and  she  said  she  would  give  me 
twice  as  much  as  it  cost  me.  She  said  there 
was  something  like  fire  acres,  and  she  would 
giro  me  $100  for  it"  Cross-Examination: 
"Don't  know  that  she  said  who  was  the  own- 
er of  that  land.  Nothing  was  said  aboat 
the  ownership  of  it  The  best  I  remember 
she  came  in  and  asked  me  if  I  would  sell 
that  piece  of  land.  I  didn't  talk  with  her 
much." 

The  following  was  Mr.  Meek's  testimony: 
"I  heard  the  conyersatlon  between  Mr.  Cous- 
ins and  Mrs.  White.  I  couldn't  tell  all  of  It 
Mrs.  White  came  in.  I  think  Mrs.  White  and 
I  came  in  together,  and  went  in  and  sat 
down,  and  Mr.  Cousins  came  in  directly  from 
another  room.  They  were  talking  about  this 
land,  and  he  told  her  that  he  would  draw  a 
line  from  that  section  comer  to  Mr.  Shaver's 
fence  and  set  a  price  and  give  or  take,  if  I 
remember  right,  and  she  told  htm  she 
wouldn't  do  it;  she  had  none  to  sell.  She 
asked  him  what  be  gave  for  it  and  he  said 
$9.25,  and  she  told  him  she  would  give  him 
twice  that  for  what  was  In  the  field  and 
considered  that  a  reasonable  offer,  or  some- 
thing to  that  effect  She  said,  'You  say  there 
Is  five  acres,'  and  she  would  give  him  $20  or 
$100  for  what  was  there.  That  was  a  few 
days  before  this  suit  was  filed."  Cross-Exam- 
inatlon:  "Mrs.  White  came  down  to  my  of- 
fice to  see  me  about  this  land.  She  under- 
stood that  Cousins  was  making  a  claim  to  It 
She  came  and  talked  to  me  about  it  when 
Bill  Payne  was  making  some  claim  to  it 
about  a  dozen  years  ago.  I  don't  remember 
whether  I  advised  ber  she  could  hold  that 
land.  I  think  Mr.  Kenner  was  mixed  up  in 
It,  and  Mr.  Payne  and  Mrs.  White.  It  was 
tbree-comered  controversy.  I  heard  that  Mr. 
Payne  had  got  it  and  set  some  posts.  I  might 
have  advised  her  she  could  take  those  posts 
ont  I  don't  remember  whether  I  advised 
her  to  that  effect  or  whether  I  told  her  that 
the  land  belonged  to  her  by  right  of  iMjsses- 
sion."  Bedlrect  examlnaUon:  "I  had  no 
Ixnowledge  of  the  facts,  and,  if  I  gave  her 
any  advice,  it  was  upon  her  own  statements." 

William  Miller  testified  for  defendants  as 
follows:  "I  have  known  the  land  in  contro- 
versy for  29  years  I  would  say.  I  remember 
Bill  Payne  claiming  it  I  don't  recollect  how 
long  it  has  been,  probably  a  dozen  years  ago. 
I  heard  him  making  some  claims  to  that  cor- 
ner down  in  Mrs.  White's  field  there.  I 
beard  him  say  something  about  it  in  the 
court  here  to  Judge  Evans,  something  about 
wanting  possession  of  it    I  don't  know  what 


steps  were-  taken,  but  I  understood  Judge 
Evans  to  state  they  wonld  hold  it  by  statute 
of  limitations.  I  had  put  his  poles  in  there 
to  build  a  fence,  and  then  he  didn't  build  it 
I  don't  know  what  year  that  was.  Q.  Ton 
never  knew  or  beard  of  him  making  any  fur- 
ther claims  to  tliat  land?  A.  That  is  the  last 
I  heard  said  about  it"  Cross-examination: 
"I  don't  know  wliat  he  claimed.  I  don't 
know  what  kind  of  matter  or  proceeding  it 
was  I  heard  in  court  I  don't  know  exactly 
— I  beard  Payne  name  something  about  want- 
ing possession  of  this  land,  or  something  of 
the  kind,  to  Judge  Evans.  It  was  after 
Payne  was  out  of  office  here,  10  or  12  years 
ago.  I  couldn't  tell  bow  long  it  has  been. 
I  don't  know  what  the  general  knowledge 
and  understanding  was  out  in  this  neighbor- 
hood, as  to  whether  this  comer  out  of  diet 
quarter  section  run  down  into  the  field.  I 
don't  know  what  the  general  knowledge, 
but  I  knew  it  I  don't  know  how  the  gener- 
al <^lnIon  is  about  It  being  part  of  that 
White  farm,  but  I  would  consider  it  a  part 
of  the  farm.    It  belonged  to  the  field." 

Joseph  Rlzenour,  being  Introdured  on  the 
part  of  defendant  testified,  in  substance,  as 
follows:  "I  am  the  tenant  cultivating  the 
Wahit  farm,  and  rented  it  from  Mr.  White, 
through  my  son.  It  included  the  piece  of 
land  in  controversy  here.  I  have  luown  this 
place  about  29  years.  This  land  in  dispute 
has  been  held  under  the  inclosure  of  the 
White  farm  ever  since  I  knew  the  farm.  The 
fence  has  been  set  back  a  little  this  year,  a 
new  fence  put  in  tbere  this  year.  It  may 
have  be^n  set  out  a  little,  but  it  follows  the 
road.  For  the  last  five  years  I  have  known 
Mr.  White  to  have  control  of  it  As  far  as 
I  know,  Mrs.  White's  renters  have  occupied 
It  from  the  time  she  bought  it  on  down.  The 
new  fence  was  set  up  against  the  old  fence 
in  places,  and  out  six  feet  north  of  it  in 
places." 

Mrs.  White  upon  recall  further  testified 
that:  "Mr.  Hnffstedler  told  me  when  we  were 
trj'ing  to  make  the  deal  that  all  the  land 
was  sold  in  farms.  That  is  the  way  be  told 
it  He  didn't  tell  me  anything  about  this 
piece  until  he  told  me  about  the  lines;  that 
about  telling  me  before  Mr.  Tribble.  I 
wasn't  tbere,  and  don't  know  anything  about 
that  He  said  I  could  hold  the  land  all  right 
that  be  had  held  it  18  years,  and  never  been 
bothered.  Mr.  Nettleton  bought  it  in  1882. 
Q.  About  this  conversation  that  took  place 
in  Mr.  Meek's  office — state  why  you  went 
A.  The  reason  I  went  there  I  beard  tiee  Cous- 
ins bought  it  and  I  beard  that  he  was  going 
to  take  forcible  possession  of  it  and  when 
I  went  up  to  Mr.  Meek's  office  and  asked 
bim  what  I  should  do,  and  he  said  he  wouldn't 
do  that  Before  that  the  surveyor  came  to 
the  house  and  I  thought  it  was  the  county 
surveyor,  and,  instead  of  that,  it  was  Mr. 
Haskell.  And  then  I  came  down  and  Lee 
came  while  I  was  there,  and  be  said  be  was 
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going  to  survey,  and  I  said  I  didn't  want  any 
trouble.  I  said,  'How  much  did  you  pay  for 
the  land?  And  I  offered  him  |100  for  his 
claim,  and  be  said  he  would  have  to  have  |75 
per  acre,  and  was  going  to  law  to  get  I 
made  that  offer  to  get  the  matter  settled 
without  a  suit  Q.  About  how  long  after 
you  bought  this  land  was  It  that  Mr.  Pajme 
made  this  claim?  A.  When  he  put  them 
holes  In  was  about  three  years.  I  owned  It 
I  guess  eight  or  nine  months  when  they  had 
It  surveyed.  Mr.  Huffstedler  told  me  there 
was  nothing  to  It  I  claimed  np  to  the  fence. 
When  he  went  to  show  me  the  line  fence 
and  the  comer,  be  said  that  was  a  piece  of 
this  land  got  from  another  comer  in  there. 
This  was  known  as  railroad  land.  Nettleton 
bought  it  In  1882."  Cross-examination:  "Mr. 
Meeks  didn't  tell  me  he  was  Cousins'  attor- 
ney the  day  I  was  in  there.  He  said  he 
wouldn't  represent  either  of  us  on  account 
of  being  a  friend  of  both  of  us.  I  didn't  tell 
Mr.  Meeks  in  that  conversation  that  Huff- 
Btedler  told  me  he  Wasn't  selling  this  land 
because  be  didn't  tell  me  so." 

Plaintiff  admitted  that  the  land  in  dis- 
pute had  been  in  cultivation  for  about  29 
years.  Whereupon  defendants  rest  There- 
upon plaintiff  recalled  S.  M.  Meeks,  and  in- 
quired whether  Mrs.  White  said  that  Amos 
Huffstedler  told  her  he  was  selling  the  land 
in  controversy  when  he  made  the  deed.  Wit- 
ness said:  "She  stated  he  told  her  there  was 
a  corner  of  this  other  section  run  down  In 
to  it  *  *  *  She  didn't  state  wh^  he 
told  her  diat" 

Defendant  asked  the  following  instructlonB, 
numbered  1  and  2. 

"No.  1.  If  the  defendant  Margaret  White 
understood  and  believed  at  the  time  she  pur- 
chased the  farm  adjoining  the  land  in  ques- 
tion that  said  land  went  with  said  farm  and 
was  a  part  of  the  same,  that  she  went  into 
possession  of  the  disputed  land,  maintained 
an  Inclosure  around  the  same,  and  contln- 
ned  in  the  open,  adverse,  and  exclusive  pos- 
session of  the  same  for  a  period  of  10  years, 
claiming  title  thereto,  then  the  finding  should 
be  for  defendants,  although  defendant  may 
have  afterwards  learned  that  the  title  to 
said  lands  was  in  dilute. 

"No.  2.  If  the  defendant  Margaret  White 
had  the  land  in  dispute  within  her  inclosure 
for  a  period  of  more  than  10  years  consecu- 
tively prior  to  the  filing  of  this  suit  and 
during  all  that  time  held  the  open,  exclusive, 
and  adverse  possession  of  the  same,  claiming 
title  thereto,  then  such  possession  has  ripen- 
ed into  a  title  In  the  defendants,  although 
she  may  have  known  that  the  record  title 
to  such  land  was  In  other  persons,  and  that 
her  title  to  said  land  was  in  dispute." 

The  court  gave  the  first  instruction,  bnt 
refused  the  second,  to  which  action  of  the 
court  the  defendant  duly  excepted.  The 
plaintiff  asked  no  instractlon. 

The  court  sitting  without  the  assistance 


of  a  Jnry  found  the  Issues  tor  the  plaintiff; 
and  the  defendants,  after  moving  unsuccess- 
fully for  a  new  trial,  aH>ealed  the  cause  to 
this  court 

J.  N.  Burroughs,  of  Westplains,  for  appel- 
lants. S.  M.  Meeks  and  O.  M.  Miley,  both  of 
Thayer,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  1.  There  are  but  two  errors  as- 
signed: First  that  the  court  erred  in  r»- 
fusing  to  give  instruction  numbered  2,  re- 
quested by  defendants:  and,  second,  that 
upon  tibe  whole  record  the  findings  and  Judg- 
ment were  erroneous,  and  should  have  been 
for  the  defendants,  and  not  for  the  idalntlff. 
We  will  dispose  of  those  questions  In  the 
order  stated. 

As  to  the  first  U  this  case  bad  been  tried 
as  an  action  at  law,  which  unquestionably 
it  was,  as  the  only  defense  was  the  statute 
of  limitations  (Lee  v.  Ck>nran,  213  Mo.  404, 
111  S.  W.  1161),  Instruction  numbered  2 
should  have  been  given,  for  the  reason  that 
it  correctly  announces  the  principle  of  law 
governing  the  statute  of  limitations  pleaded 
in  the  answer. 

[2]  The  only  excuse  offered  by  counsel  for 
appellant  for  the  action  of  the  court  in  re- 
fusing said  Instruction  Is  that  there  was  no 
evidence  introduced  tending  to  show  that 
the  defendants  were  claiming  adversely  un- 
der color  of  title.  Counsel  for  respcmdait 
have  either  overlooked  some  of  the  evidence 
or  have  misconceived  its  import  Mrs. 
White,  one  of  the  defendants,  testified  that 
die  purchased  the  land  from  Amos  Huffsted- 
ler, and  that  he  pointed  out  the  lines  to  ber 
which  inclosed  this  five-acre  tract;  also,  that 
after  she  had  entered  tato  the  contract  of 
purchase,  and  had  paid  the  first  payment 
he  for  the  first  time  mentioned  this  five 
acres,  and  then  only  remarked  that  he  bad 
been  in  the  uninterrupted  possession  thereof 
for  thirteen  years,  and  had  never  been  dia- 
tur'bed  therein,  and  that  be  was  saUsfled  that 
she  had  a  perfect  title  thereto.  And  Huff- 
stedler does  not  contradict  her  in  that  re- 
gard except  what  he  says  he  told  Trlbble  In 
her  presence  regarding  this  five  acres;  and 
it  should  be  observed  that  he  did  not  state 
that  she  heard,  or  had  the  opportunity  of 
hearing,  what  he  said  upon  that  occasion. 
She  testified  that  If  he  made  any  such  state- 
ment to  Trlbble,  she  never  heard  it  But  be 
that  true  or  false,  It  cannot  be  said  she  was 
not  in  the  actual,  exclusive,  notorious,  and 
adverse  possession  of  this  land  for  some  12 
or  14  years  before  the  Institution  of  this  suit 
nor  do  I  think  it  can  seriously  be  contended 
but  what  she  was  claiming  under  color  of 
title  when  we  consider  her  testimony  In 
connection  with  that  of  Medcs,  respondoit's 
attorney,  Huffstedler,  a  witness  for  respond- 
ent, and  that  of  William  Miller  and  Joseph 
Rlzeman,  witnesses  for  appellants.  In  ftict, 
their  evidence  shows  conclusively  that  die 
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was  dolmlxiK  title  thereto,^  and  actually  dis- 
possessed Payne,  ttie  real  owner,  a  year  or 
so  after  she  purchased  the  land  from  Huff- 
stedler.  Moreover,  the  uncontradicted  evi- 
dence shows  that  she  was  claiming  title  to 
the  land  all  this  time,  not  only  by  disposses- 
sing Payne,  but  there  was  some  kind  of  a 
proceeding  had 'in  court  touching  this  land, 
in  which  it  was  shown  that  she  was  th«i 
claiming  the  title  thereto,  and  that  the  re- 
marks of  Judge  Evans  made  during  the  trial 
of  that  case  shows  that  he  not  only  knew  she 
was  claiming  the  title,  but  also  that  he 
thought  her  claim  was  well  founded.  She 
also  consulted  Mr.  Meeks,  the  attorney  for 
respondent,  about  this  claim,  and,  while  he 
Is  not  clear  Just  what  his  advice  was,  never- 
theless it  shows  she  was  claiming  title  there- 
to. So,  under  this  evidence,  we  are  satisfied 
that  there  was  an  abundance  of  evidence 
tending  to  show  that  defendants  were,  dur- 
ing all  the  years  they  were  in  possession  of 
the  land,  claiming  adversely  under  color  of 
tlUe. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  instruction  should  have  been 
given. 

[3]  And  the  fact  that  the  case  was  tried 
before  the  court  without  a  Jury  does  not 
change  the  rules  of  law  governing  the  giving 
and  refusing  instructions  In  actions  at  law. 
Crossett  v.  Ferrlll,  209  Mo.  704,  loc.  cit  707, 
108  S.  W.  52.  We  are  therefore  of  the  opin- 
ion that  the  court  erred  in  refusing  to  give 
Instruction  numbered  2. 

[4]  2.  This  brings  us  to  the  c<Aislderation 
of  the  second  error  assigned  by  counsel  for 
defendants,  namely,  that  upon  all  the  evi- 
dence the  findings  and  Judgment  of  the  court 
should  have  been  for  the  appellants.  If  this 
had  been  a  case  in  equity,  there  might  have 
been  much  force  in  this  contention,  for  the 
reason  that  then  we  would  have  had  the 
right  to  review  and  weigh  the  evidence,  and 
r^i^er  such  Judgment  or  decree  here  as  Jus- 
tice and  equity  might  d^nand.  Olbbs  v. 
Haughowout,  207  Mo.  384,  105  B.  W.  1067. 
But,  this  being  an  action  at  law,  we  have  no 
such  authority.  The  facts  in  such  a  case 
are  triable  before  a  Jury,  who  are  the  sole 
Judges  of  the  credibility  of  the  witnesses, 
and  the  weight  to  be  given  to  their  testimony. 

Because  of  the  error  before  mentioned,  the 
Judgment  is  reversed  and  the  cause  remand- 
ed to  be  proceeded  with  In  conformity  to  the 
views  herein  expressed.    All  concur. 


HT7NTBB  v.  OARANFLO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov,  30,  1912.) 

1.   COBFOBATIONB  (I  376*)— PUBCHASB  OW  OOB- 

PORATx  Stock — ^Powkb  of  Cobporation. 
In  view  of  Const,  art  12,  ft  7,  8,  respec- 
tively  providing  that  no  corporation  shall  issue 
Stock  except  for  money,  labor  done,  or  property 


actually  received,  and  tiiat  it  shall  engage  in 
no  bnsinesa  other  than  that  ezpressly  author- 
ized, and  Rev.  St  1900,  H  8339,  3354,  pro- 
viding that  at  least  one-half  of  the  funds  rep- 
resented by  the  capital  stock  of  a  business  cor- 
poration shall  consist  of  lawfol  money  and 
that  It  can  only  be  diminished  by  certam  for- 
malities, a  busmeas  corporation  whose  capital 
was  4K20,000  ia  without  authority  to  purchase 
one-half  of  its  shares  at  a  premium,  and  hence 
a  deed  of  trust  given  for  that  purpose  is  void. 

[Ed.  Note. — For  other  ca^ea,  see  Corporations, 
Cent.  Dig.  |  1630;    Dec  Dig.  |  376.»] 

2.   COBPOBATIONB    (I    484») — POWKBS    OF    COB- 
POBATIONS — ACTINO  AS   SUBJTIT. 

As  business  corporations  are  expressly  for- 
bidden by  Const  art  12,  |  7,  to  engage  in  bnsl- 
neas  other  than  that  authorized  by  their  char- 
ters, such  a  corporation  baa  no  power  to  act 
aa  surety  of  its  stockholder  and  pledge  its 
credit  for  his  purchase  of  its  stock,  and  there- 
fore a  deed  of  trust  executed  by  it  in  pursu- 
ance of  such  a  plan  Is  void  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1815;   Dec.  Dig.  |  484.*] 

Appeal  from  Circuit  Court,  Ste.  Genevieve 
County ;  Chas.  A.  Killlan,  Judge. 

Action  by  Lee  Hunter  against  W.  H  Gar- 
anflo,  as  assignee.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

John  A.  Hope,  of  St  Louis,  for  appellant 
W.  H.  MiUor,  of  Cai>e  Girardeau,  for  re- 
spondent 

BROWN,  C.  This  is  a  suit  by  appellant 
against  the  respondent  as  assignee  under  the 
Insolvent  laws  of  the  stat«  of  Missouri  of 
the  Matbewson  Mercantile  Company,  a  Mis- 
souri business  corporation,  engaged  in  the 
business  indicated  by  its  name.  Its  object  is 
to  enforce  the  lien  of  a  mortgage  executed  by 
the  corporation  February  17,  1902,  in  wUch 
A.  6.  Matbewson,  Lizzie  Mathewson,  and 
Mabel  Mathewson  Join,  conveying  the  real  es- 
tate of  the  corporation  to  secure  the  payment 
to  the  plaintiff  of  three  notes  aggregating 
$11,700,  of  the  same  date  and  signed  by  the 
same  parties,  and  also  other  notes  of  t&e 
same  parties  to  the  People's  Bank,  aggre- 
gating $5,947.28.  This  bank  was  a  private 
bank  owned  by  plaintiff  and  one  Albert  Hun- 
ter. This  suit  involves  the  tliree  Hunter 
notes  only. 

[1]  The  Mercantile  Company  was  incorpo- 
rated in  1001  with  a  capital  stock  of  $20,000, 
$10,000  of  which  was  subscribed  by  the  plain- 
tiff, $9,000  by  A.  O.  Mathewson,  and  $1,000 
by  his  wife,  who  is  one  of  the  makers  of  the 
notes  and  mortgage  in  question.  The  gran- 
tors in  the  mortgage,  other  than  the  corpora- 
tion, are  described  as  "all  the  stockholders 
of  the  said  corporation."  The  Hunter  notes 
were  given  in  payment  for  the  $10,000  of 
stock  subscribed  and  owned  by  Hunter,  and 
which  were  in  this  transaction  transferred  to 
A.  6.  Matbewson.  Although  other  questions 
of  interest  were  raised  upon  the  trial,  the 
case  is  submitted  here  upon  the  sole  question 
as  to  whether  or  not  the  mortgagee  constitutes 
a  valid  lien  upon  the  real  estate  of  the  corpo- 
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ration  for  the  secnrity  of  tbe  Hunter  notes, 
80  that,  if  that  question  can  be  answered  in 
tbe  affirmative,  this  judgment  should  be  re- 
versed, and  such  judgment  entered  here  as 
should  have  been  entered  in  tbe  trial  court, 
or  the  cause  remanded  for  further  proceed- 
ings. If  it  be  answered  in  the  negative,  the 
judgment  should  be  affirmed. 

The  object  and  .effect  of  the  Constitution 
and  laws  of  this  state  with  reference  to  cor- 
porations seem  to  be  to  permit  and  encourage 
the  investment  of  the  money  of  the  people 
in  business  enterprises  under  corporate  man- 
agement, without  the  incurring  of  any  per- 
sonal liability  beyond  the  full  payment  for 
the  stock  subscribed  or  otherwise  owned  by 
the  members  of  the  association.  That  this 
plan  has  been  of  great  benefit  to  the  state, 
permitting  as  it  does  the  free  employment 
of  the  private  means  of  all,  Inclnding  tbe 
helpless  classes,  in  active  business  opera- 
tions without  the  danger  of  other  loss  than 
of  the  capital  Invested,  will  be  disputed  by 
none.  That  the  state  should  carefully  safe- 
guard such  investments  made  with  its  en- 
couragement, so  that  the  fund  which  it  per- 
mits to  be  substituted  for  personal  liability, 
will  be  carefully  preserved  and  scrupulously 
devoted  to  that  purpose  is  equally  evid^it 
To  ttiia  end,  it  is  provided  by  tbe  Consti- 
tution that  "no  corporation  shall  issue  stock 
or  bonds,  except  for  money,  labor  done  or 
property  actually  received"  (article  12,  {  8), 
and  that  "no  corporation  shall  engage  in 
business  other  than  that  expressly  authoriz- 
ed In  its  charter  or  the  law  under  which  it 
may  have  been  or  hereafter  may  be  organiz- 
ed" (Id.  I  7).  It  Is  futile  to  say  that  these 
provisions  are  for  the  benefit  of  stockholders 
exclusively.  They  are  both  directed  against 
the  stockholders  and  are  primarily  intended 
for  the  benefit  of  the  public  by  securing,  as 
^r  as  possible,  tbe  Integrity  of  the  fund  for 
tbe  protection  of  those  who  may  deal  with  it, 
as  well  as  those  who  may  become  the  pur- 
chasers of  its  stock  upon  the  faith  of  the 
representations  made  in  the  act  of  its  incor- 
poration. The  withdrawal  of  this  fund,  or 
any  part  of  it,  by  the  stockholders,  other- 
wise than  under  the  sanction  of  the  law  in 
conformity  with  which  it  is  created,  or  its 
application  to  other  uses  than  those  author- 
ized by  the  laws  under  which  the  corpora- 
tion exists,  is  a  clear  violation  of  the  policy 
of  the  state  as  expressed  in  its  Constitution. 
In  this  case  the  plaintiff  is  asking  the  aid 
of  tbe  court  to  enable  him  to  appropriate  to 
himself  more  than  half  the  entire  property  of 
an  Insolvent  mercantile  corporation  under  a 
mortgage  given  by  it  to  secure  its  note  for 
$11,700,  given  him  in  consideration  of  the 
purchase  of  half  its  own  capital  stock  of  the 
par  value  of  $10,000.  This  note  and  the 
mortgage  securing  it  are  signed  by  the  stock- 
holders owning  the  other  half,  and  the  evi- 
dence seems  to  indicate  that  one  of  them  is 
the  real  purchaser. 


The  laws  enacted  in  pursuance  of  the  con- 
stitutional provisions  we  have  qnoted  require 
that  the  fund  represented  by  tbe  capital 
stock  of  tbe  business  corporation  shall  have 
been  provided  at  the  time  of  its  incorpora- 
tion, and  that  at  least  one-half  of  it  shall 
consist  of  lawful  money  of  the  United  States 
in  the  custody  of  the  persons  constituting 
its  first  board  of  directors.  Revised  Stat- 
utes 1909,  S  3339.  This  may  only  be  dimin- 
ished in  the  manner  prescribed  (Id.  g  3354), 
which  describes  definitely  the  precautions 
which  shall  be  taken  to  preserve  the  integ- 
rity and  sufficiency  of  the  remaining  capital, 
and  the  publicity  to  attend  the  change.  Tbe 
condition  of  its  capital  at  the  time  of  such 
change  must  be  spread  upon  the  public  rec- 
ords as  fully  as  in  the  original  organization 
and  incorporation.  If  tbe  corporation  was 
the  purchaser  in  this  case,  tbe  effect  of  tbe 
transaction  will  be  not  only  to  reduce  the 
capital  stock  of  the  company  by  one  half, 
but  to  withdraw  from  It  property  greater 
in  value  than  one-half  its  original  capital. 
If  the  plaintiff's  Hen  should  be  enforced. 
This  would  be  In  violation  of  both  the  letter 
and  the  spirit  of  the  provisions  of  the  Con- 
stitution and  statutes  to  which  we  have  re- 
ferred, and  is  contrary  to  the  sound  public 
policy  clearly  Indicated  by  these  laws.  An 
executory  contract  of  such  a  character  ought 
not  to  find  favor  in  our  courts.  The  ques- 
tion is  not  now  before  us  as  to  whether  a 
corporation  may  not,  under  some  circum- 
stances, la^ully  become  the  owner  of  shares 
of  its  own  capital  stock,  but  no  such  circum- 
stance enters  into  this  case.  This  general 
question  has  been  frequently  presented  to 
the  courts  for  adjudication,  both  In  this 
country  and  in  England,  and  Its  decision 
has  most  frequently  turned  upon  the  force 
and  effect  of  controlling  statutory  provisions 
In  the  several  jurisdictions.  Much  learning 
has  been  collected  upon  the  subject  in  a  note 
to  the  Alabama  case  of  Hall  y.  Henderson, 
126  Ala.  449,  28  South.  531,  61  L.  R.  A.  621, 
85  Am.  St.  Rep.  63,  as  well  as  in  the  briefs 
of  tbe  several  counsel  in  tbe  principal  case, 
which  tbe  writer  has  read  with  much  interest 
and  profit,  and  the  general  tendency  of  which 
is  in  accordance  with  the  conclusion  to  which 
we  have  arrived;  but  we  are  controlled 
alone  by  the  terms  of  our  own  Constitution 
and  statutes  which  it  is  our  peculiar  duty 
to  enforce. 

[2]  'ibe  plaintiff  Is  in  no  better  situation 
if,  as  indicated  by  some  of  the  evidence,  Mr. 
A.  G.  Mathewson,  its  president,  was  the  pur- 
chaser of  the  stock  for  which  the  cori>oratiou 
is  called  upon  to  pay.  It  was  forbidden  by 
the  Constitution  to  engage  in  any  buslnes-s 
not  expressly  authorized  by  the  law  under 
which  it  was  organized,  and  the  purchase 
of  its  own  stock  under  the  circumstancee 
of  this  case  was  not  expressly  authorized 
by  the  law  of  its  existence,  but  was  express- 
ly forbidden;  so  tltat  the  contracts  in  contro- 
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reray  would  constitute  an  attempt  to  pledge 
the  assets  of  tbe  corporation  in  a  transaction 
entirely  beyond  its  corporate  powers.  If  It 
be  said  that  the  power  of  the  corporation 
in  such  a  case  does  not  depend  upon  its  pow- 
er to  do  the  thing  which  is  the  ultimate  ob- 
ject of  the  transaction,  but  upon  its  power 
to  become  a  surety  for  its  stockholder,  re- 
gardless of  the  nature  of  the  transaction 
wliich  is  the  subject  of  the  suretyship,  we 
find  it  equally  well  settled  that  it  has  no 
authority  to  so  use  its  credit  for  the  benefit 
of  others.  2  Beach  on  Private  Corporations, 
S  391. 

The  mortgage  which  constitutes  the  founda- 
tion of  this  proceeding  being  ultra  vires  the 
corporatioii  and  void,  it  results  that  the 
Judgment  of  tbe  New  Madrid  circuit  court 
should  be  afllrmed,  and  it  is  so  adjudged. 

PER  OUBIAM.  The  foregoing  opinion  of 
BROWN,  Cn  Is  adopted  as  the  opinion  of 
tbe  court    All  concur. 


In  re  SEIiLECK. 

(St  liOois  Court  of  Appeals.    Missouri.    Dea 

3,  1912.    Rehearing  Denied  Dec.  14,  1912.) 

1.  Attobjtst  and  CuBin-  (I  57*)— Pbocebd* 

IROS    rOB    DlSBABlfENI>— E^NDINOS    OF    COU- 

lassioNEBs — Conclusiveness. 

Where,  in  proceedings  to  disbar  an  attor- 
ney, the  evidence  is  conflicting,  the  court  will 
defer  to  the  findings  of  the  special  commission- 
ers appointed  to  hear  the  testimony,  and  report 
findings  of  fact  and  conclusions  of  law. 

[E!d.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  gf  81,  82;   Dec  Dig.  g  57.*) 

2.  ATrOBNKT    AHD    CUBRT     (g    45*)— DlSBAB- 

MENT— Misconduct  of  Attobnet. 

An  attorney  who  devised  a  scheme  result- 
ing In  the  execution  of  a  false  bill  of  sale  and 
notes,  and  who  directed  a  party  thereto  to  give 
perjured  testimony  in  litigation  involving  the 
validity  of  the  instruments,  and  who  unlawfuiiy 
obtained  possession  of  papers  of  a  decedent  and 
converted  them  to  his  own  use  with  the  inten- 
tion of  depriving  the  true  owners  of  their  prop- 
erty, was  guilty  of  misconduct  Justifying  dis- 
barment 

[EM.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  g  63;   Dec.  Dig.  g  45.*] 

Proceedings  for  the  distwrment  of  Ellroy 
V.  Selleck,  an  attorney.  Judgment  of  disbar- 
ment 

Walter  H.  Saonders,  Thomas  B.  Harvey, 
and  McDonald  A  Tayjor,  all  of  St  Louis,-  for 
relator.  John  Talty,  of  St  Louis,  for  re- 
spondent 

NORTONI,  J.  This  Is  an  original  proceed- 
ing for  dMxmnait  of  the  respondent,  Ellroy 
V.  Selleck,  Esq.,  instituted  in  this  court  at 
tbe  instance  of  the  St  Louis  Bar  Association, 
acting  tttrough  its  committee  on  grievances. 
Cpon  the  respondent's  ai^iearing  at  the  bar 
In  person  and  by  counsel,  after  notice  and 
citation  were  duly  served  upon  him,  the  court 
apiK>inted    Cliarles    W.    Bates,    Esq.,    and 


Oeorge  B.  Smith,  Esq.,  members  of  tbe  St. 
Louis  bar  in  good  standing,  as  special  com- 
missioners to  sit  together,  hear  the  testi- 
mony, and  make  report  of  their  findings  of 
fact  and  conclusions  of  law  thereon  with  re- 
spect to  the  several  charges  preferred.  The 
commissioners  were  duly  sworn  and  quali- 
fied to  act  in  that  behalf,  and  in  due  time 
proceeded  upon  the  discliarge  of  the  duties 
as  such. 

It  appears  that  all  parties  interested  ap- 
peared before  the  special  commisslouers  in 
person  and  by  counsel  and  introduced  vol- 
umes of  evidence,  Ixith  oral  and  documentary. 
The  special  commissioners  sat  18  days  hear- 
ing testimony,  and  there  were  examined  be- 
fore them  in  all  85  witnesses.  The  record  ac- 
companying their  report  to  this  court  con- 
sists of  4  volumes,  containing  in  all  1,843 
pages,  besides  an  additional  volume  of  docu- 
mentary evidence  alone  in  the  form  of  ex- 
hibits introduced  at  the  bearing.  Together 
with  this  voluminous  record  the  special  com- 
missioners filed  here  the  following  report, 
setting  fortli  their  findings  of  fact  and  con- 
clusions of  law : 

"State  of  Missouri,  City  of  St  Loui»— ss.: 

"In  the  St  Louis  Court  of  Appeals,  Mardi 
Term,  1912. 

"In  the  Matter  of  Ellroy  V.  Selleck. 

No.  13,200. 

"Special  Commissioners'  Report 

"George  E.  Smith  and  Charles  W.  Bates; 
special  commissioners  appointed  by  this  hon- 
orable court  on  November  20,  1911,  to  Joint- 
ly take  the  testimony  oCTered  by  the  parties, 
relator  and  respondent  and  to  r^;>ort  the 
same,  together  with  findings  of  fact  and  con- 
clusions of  law,  as  more  fully  BLPQe&ia  by 
the  copy  of  the  order  of  appointment  hereto 
attached  and  made  a  part  hereof,  after  duly 
taking  tbe  oath  of  office  on  said  day,  which 
oath  is  hereto  attached  and  made  a  part 
hereof,  did  by  consent  of  parties,  Messrs. 
Thomas  B.  Harvey  and  Walter  N.  Saunders 
appearing  for  relators,  and  Mr.  John  A.  Tal- 
ty  appearing  for  respondent  Selleck,  after 
due  notice  and  by  consent  of  parties,  begin 
the  hearing  of  said  cause  on  the  27th  ,day  of 
December,  1911,  and  continued  to  hear  the 
same  from  time  to  time  and  from  adjourn- 
ment to  adJoumm«it  as  by  consent  of  all 
parties  until  the  5th  day  of  July,  1912,  when 
both  parties  concluded  the  testimony  desired 
to  be  heard  by  them,  respectively.  That 
your  commissioners  held 'sixteen  (16)  sessions 
of  entire  days  and  two  (2)  sessions  of  half 
days,  and  heard  the  testimony  of  eighty-five 
(85)  witnesses. 

"Your  commissioners  further  report  tliat 
they  file  herewith  and  make  a  part  hereof 
transcript  of  the  proceedings  liad  before 
them,  the  testimony  appearing  in  eighteen 
hundred  and  forty-three  (1,843)  pages,  and 
the   written  documents  in  evidence  as   ex- 
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hlblts  appearing  In  a  large  separate  Tolume. 
After  hearing  counsel,  Messrs.  Harvey  and 
Saunders  on  beliaU  of  relators,  and  Mr.  Tal- 
ty  on  behalf  of  respondent,  your  commission- 
ers report  as  follows: 

"The  charges  against  respondent  Ellroy  V. 
Selleck  are  presented  by  the  Bar  Association 
of  the  dty  of  St  Louis,  seeking  the  dl^)ar- 
ment  of  said  SeUe<±.  These  charges  are  five 
In  number,  as  appears  from  the  charges  filed 
in  this  court  on  the  80th  day  of  September, 
leil. 

"Charge  First 

"Your  comml^oners  find  the  issues  in  fa- 
vor of  respondent,  Ellroy  V.  Selleck,  upon 
this  charge. 

"Ciharge  Second. 
"Your  oommlsBloners  find  the  issues  in  fa- 
vor of  respondent  Ellroy  V.  Selleck,  upon 
this  charge. 

"Charge  Third. 

•Your  commissioners  find  the  Issues  in  fa- 
vor of  respondent,  Ellroy  V.  Selleck,  on  this 
charge. 

"Charge  Fourth. 

"Your  commissioners  find  the  Issues  against 
Ellroy  V.  Selleck  on  this  charge,  and  find 
him  guilty  as  charged.  Further  ui>on  this 
charge  your  commissioners  find:  That  said 
Ellroy  v.  Selleck  was  in  the  year  1906  duly 
admitted  to  practice  law  and  licensed  to 
practice  law  in  the  courts  of  the  state  of  Mls; 
souri  by  the  Supreme  Court  of  Missouri,  and 
from  that  time  continuously  up  to  the  pres- 
ent time  be  has  been  engaged  in  the  practice 
of  law  as  an  attorney  and  counsellor.  That 
in  the  months  of  November  and  December, 
1906,  one  Charles  Mathew  Kotzaurek  was 
conducting  two  hat  stores  in  the  dty  of  St 
Louis,  one  at  608  Pine  street  and  one  at  007 
Pine  street  and  that  the  said  Kotzaurek  was 
indebted  to  various  persons  for  rent  of  the 
said  stores  and  for  hats  purchased  and  con- 
tracted for.  That  in  his  employ  at  that 
time  was  one  Bertha  Henkel.  That  at  that 
time  and  prior  thereto  the  said  Ellroy  V. 
Selleck  was  and  had  been  the  attorney  and 
counsel  for  said  Bertha  Henkel.  That  some 
time  in  the  month  of  November  or  December, 
1908,  said  Bertha  Henkel  introduced  the  said 
Kotzaurek  to  her  attorney,  the  said  Ellroy 
v.  Sdleck.  That,  under  the  advice  and  di- 
rection of  said  Selleck,  he  conspiring  with 
the  said  Kotzaurek  and  the  said  Henkel,  a 
scheme  was  devised  by  said  Selleck  for  this 
purpose,  and  said  Kotzaurek  and  said  Henkel 
directed  by  the  said  Selleck  in  his  capacity 
as  their  counsellor  and  attorney  to  execute 
falsely  bills  of  sale  and  promissory  notes, 
and  to  authorize  the  said  Selleck  to  execute 
certain  checks  to  apparently  consummate  a 
sale  of  the  stock  of  hats  by  said  Kotzaurek 
to  said  Henkel.  That  said  papers  were  exe- 
cuted and  delivered,  although  in  truth  and  in 
fact  no  such  transaction  took  place  as  pur- 
ported to  be  set  forth  by  said  papers.    Tb&t 


litigation  ensued.  Involving  tbooe  traosae- 
tions,  and  as  a  part  of  the  conaplracy  and 
plan  devised  by  said  Selleck  to  carry  out 
said  fraudulent  scheme  he,  the  said  Selleck, 
directed  and  instructed  the  said  Henkri  to 
give  false  and  perjured  testimony,  in  pur- 
suance of  which  plan  and  scheme  said  Hen- 
kel did  knowingly,  vrlllfully,  and  Intention- 
ally in  the  trial  of  said  litigation  give  false 
and  perjured  testimony  under  the  direction 
and  at  the  suggestion  of  said  Selleck,  and 
the  said  Selleck,  in  said  litigation,  did  know- 
ingly, vrillfully,  and  intentionally  give  false 
and  perjured  testimony. 

"Charge  Fifth. 

"Your  oommissloners  find  agalnat  flie  re- 
spondent Ellroy  v.  Selleck  on  this  charge, 
and  find  that  the  allegations  in  said  charge 
are  true :  Further,  your  commissioners  find : 
That  said  Selleck,  being  a  licensed  attorney 
as  heretofore  stated,  and  practicing  his  pro- 
fession in  the  city  of  St  Louis,  was  for 
some  months  prior  to  July  20,  1910,  employ- 
ed by  one  John  Link  as  attorney  and  legal 
advisor.  That  said  John  Link  died  on  the 
20th  day  of  July,  1910,  and  that  letters  tes- 
tamentary were  Issued  by  the  probate  court 
of  the  d^  of  St  Louis  to  his  widow,  Minna 
Link,  on  July  23,  1910.  That  during  his 
lifetime  the  said  John  Link  was  the  owner, 
among  other  things,  of  the  following  notes, 
secured  by  deeds  of  trust,  to  wit :  One  prin- 
cipal promissory  note,  dated  April  1,  1906, 
executed  by  one  John  Schmlttel  for  the  sum 
of  13,500,  which  note,  prior  to  the  times 
hereinafter  referred  to,  had  been  reduced  by 
payments  to  |2,750,  said  note  was  payable  to 
B.  C  Stephens  of  Clayton,  Mo.,  three  years 
after  its  date,  and  by  him  indorsed  without 
recourse.  Said  note  had  been  purchased  by 
said  John  Link,  and  time  had  been  extended 
on  said  note  and  new  Interest  notes  for  $130 
each  given  therefor.  Said  notes  were  secured 
by  deed  of  trust  on  lot  No.  2  of  Human  place, 
being  a  subdivision  of  the  W.  ^  of  the  W.  ^ 
of  the  N.  W.  %  of  section  eight  (8).  town- 
ship forty-five  (46)  N.,  range  six  (6)  E.,  in 
St  Louis  county.  Mo.  Also  a  prlndpal  prom- 
issory note  for  $4,600,  executed  by  one  Ellen 
A,  Manlon,  dated  April  1,  1910,  payable  three 
years  after  date  to  August  J.  Knlia,  Jr., 
and  by  him  indorsed;  also  six  (6)  Interest 
notes  accompanying  the  same,  each  for  the 
sum  of  $128.76,  all  secured  by  deed  of  troat 
on  lot  eighty-two  (82)  of  Tower  Qrove 
Heights  amended  subdivision,  in  block  4114 
of  the  dty  of  St  Louis,  Mo.  That  after  the 
death  of  John  Unk  said  Ellroy -V.  S^eck 
was  employed  by  Mrs.  I£Uma  Unk  aa  her 
attorney  to  represent  her  and  the  estate  of 
John  Link,  upon  which  she  was  administer- 
ing. That  shortly  after  the  death  of  John 
Link,  and  before  letters  teatamoitary  were 
issued  on  John  Link's  estate,  the  said  EOlroy 
V.  Selleck,  either  by  impersonating  John 
link  or  otherwise,  unlawfully  obtained  ac- 
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cess  to  the  safety  deposit  box  of  the  said 
Jotm  Link  in  the  Mercantile  Trust  Company, 
where  the  said  LJnk  kept  his  papers,  among 
others  the  said  notes  and  deeds  of  trust 
That  the  said  Ellroy  V.  Selleck  obtained  pos- 
session of  said  notes  and  deeds  of  trust, 
and  unlawfully,  willfully,  and  knowingly, 
with  the  Intention  of  deprlring  the  true  own- 
ers thereof  of  their  property,  converted  the 
same  to  his  own  use.  That  he  has  refused 
to  account  for  same  or  their  value  to  the 
said  estate  of  John  Link,  deceased,  or  to 
the  executrix  of  said  estate  or  to  the  at- 
torneys employed  by  the  executrix  after  she 
discharged  from  employment  the  said  Sel- 
leck. That  the  said  Selleck  falsely  pretended 
that  John  Link  in  his  lifetime  had  entered 
into  a  written  contract  with  him  as  attorney 
for  said  John  Unk  and  one  McGregor,  where- 
by the  said  Schmlttel  notes  and  deed  of  trust 
were  transferred  to  said  Selleck,  and  false- 
ly pretended  that  said  contract  was  stolen 
from  his  (the  said  Selleck's)  desk,  whereas 
your  commissioners  find  the  fact  to  be  that 
no  such  contract  was  ever  executed,  nor  was 
any  such  contract  ever  stolen  from  said  Sel- 
leck's desk  or  otherwise. 

"Your  commissioners  find  as  a  matter  of 
law,  upon  the  facts  so  found  as  above,  that 
said  Ellroy  V.  Selleck  is  not  a  fit  or  proper 
person  to  practice  law  in  the  state  of  Missou- 
ri, and  that  his  license  so  to  practice  should 
be  revoked. 

"Beqiecttally  submitted, 

"Charles  W.  (Bates, 

"George  E.  Smith. 

"Special  Commlsslonera." 

From  the  report  of  the  apodal  commission- 
ers above  copied  It  appears  that  the  finding 
was  for  respondent  on  the  first,  second,  and 
third  charges  laid  against  him,  but  against 
him  on  the  fourth  and  fifth  charges  therein 
set  forth  and  described.  To  this  report  the 
respondent  filed  exceptions,  and  those  excep- 
tions have  beoi  extensively  argued  by  coun- 
sel at  the  bar,  and  the  case  duly  submitted 
for  determination.  The  two  sitting  members 
of  the  court  have  devoted  more  than  a  week's 
time  in  reading  and  comparing  the  mass  of 
testimony  and  numerous  documents  contain- 
ed in  the  record  and  considering  the  argu- 
ments in  support  of  the  respondent's  excep- 
tions. Having  given  the  case  most  thought- 
fnl  and  careful  consideration,  upon  review- 
ing all  of  the  evidence,  we  incline  to  the 
view  expressed  in  the  special  commissioners' 
report  above  set  forth.  It  is  true  that  there 
is  considerable  testimony  In  the  record  tend- 
ing to  prove  the  Innocence  of  defendant  on 
both  of  the  charges  which  the  special  com- 
missioners found  against  him,  but  upon  com- 
paring this  testimony  with  that  of  other 
wltnesMs  and  Irrefutable  dates  and  docu- 
ments introduced,  and  the  revelations  made 
in  some  of  the  cross-examinations,  we  are 
fully  persuaded  that  the  special  commission- 


ers ascertained  the  truth  with  respect  to  the 
whole  matter. 

[1]  Furthermore,  when  the  evidence  is  con- 
flicting, as  it  is  here.  It  is  proper  for  the 
court  to  defer  to  the  finding  of  the  special 
commissioners  who  have  the  witnesses  before 
them  face  to  face,  and  are  thus  afforded  an 
opportunity  through  observing  their  demean- 
or on  the  stand  to  form  a  more  accurate 
conclusion  touching  the  matter  of  credibility 
and  as  to  what  testimony  Is  and  what  is  not 
true  than  is  the  reviewing  court  which  sees 
only  the  cold  record  in  print  See  State  of 
Mo.  ex  rel.  Gay  v.  Jones,  158  Mo.  App.  170, 
138  S.  W.  81. 

[2]  The  evidence  abundantly  supports  the 
findings  of  fact  above  set  forth  in  the  report 
of  the  special  commissioners,  and  if  the 
facts  are  properly  found,  as  they  appear  to 
be,  no  one  can  doubt  the  soundness  of  the 
conclusions  of  law  announced  by  the  special 
conunlssloners  thereon  in  their  report  In 
this  view  the  respondent's  exceptions  filed 
to  the  report  should  be  overruled  and  the 
report  of  the  special  commissioners  adopted 
in  toto.  It  is  so  ordered.  It  is  therefore 
the  Judgment  of  the  court  that  the  respon- 
dent Ellroy  V.  Selleck,  Esq.,  who,  as  ap- 
pears from  the  records  of  this  court  is  an 
enrolled  member  of  Its  bar,  be  and  he  is 
hereby  debarred  from  the  further  practice 
of  the  profession  of  an  attorney  and  counsel- 
lor at  law  under  the  laws  of  this  state  in 
any  of  the  courts  thereof  and  especially  from 
the  bar  of  this  court;  that  his  license  to 
practice  law  and  as  a  member  of  the  bar 
of  this  state  be  and  the  same  is  hereby  can- 
celed and  annulled,  and  to  be  henceforth  held 
as  naught  Furthermore,  that  the  relators 
have  and  recover  the  cost  of  this  proceeding 
to  be  taxed  by  the  clerk  according  to  law 
of  and  from  the  respondent  Bllroy  Y.  Se- 
leck,  and  that  execution  issue.  It  Is  so 
ordered  and  adjudged. 

CAULFIELD,  J.,  concurs.  RESNOLDS, 
P.  J.,  not  sitting. 


MULLINAX  et  aL  v.  LOWRY  et  sL 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  9.   1912.) 

1.  TBIAI.     (i     2S2*)— lN81BU0TIOn»— Appuca- 
BIUIT  TO  EvinENOK. 

Where  the  evidence  showed  that  defend- 
ants knew  that  com  purchased  from  plaintiffs 
was  wet  and  had  been  trampled  on  bj  cattle, 
and  that  there  was  nothing  to  prevent  them 
from  ascertaining  the  extent  of  the  damage, 
althooirti  they  claimed  that  it  was  so  piled  oy 
plaintiffs  as  to  conceal  its  extent  and  they 
also  saw  its  condition  when  delivered,  and  be- 
fore shipment  to  market  an  Instruction  that 
they  conld  not  recover  on  their  counterclaim  for 
the  damages  caused  by  being  compelled  to  sell 
It  at  a  reduced  price,  if  they  knew  of  its  dam- 
aged   condition,    was    not    erroneous,    on    the 
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grouDd  that  there  was  no  evidence  that  they 
knew  of  such  condition. 

[Ed.  Note.— For  other  cases,  see  Xrial,  Cent 
Dig.  U  1^06,  69e-«12;    Dec.  Dig.  |  252.*] 

2.  Appeal  and  Ebbob  (i  1066*)— Rbvibw— 
HAB1ILE88  Ebbob. 

It  was  not  prejudicial  error  to  charge  tiuit 
a  fact  concerning  which  there  was  no  dispute 
was  admitted  by  defendants,  although  they  had 
not  in  fact  admitted  it 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;    Dec.  Dig.  |  1066.*] 

3.  Appbal  and  Erbob  (f  1033*)— Rkview— 
HABULE88  Ebbob  — Ebbob  Fatobablk  to 
Appbixaht.  ' 

Where  the  evidence  did  not  show  that  a 
person  suing  for  the  purchase  price  of  hay 
guaranteed  it,  an  instruction  that  he  did  not 
guarantee  that  it  was  of  any  particular  market- 
able grade,  but  only  that  it  was  of  some  value 
in  some  grade,  was  not  prejudicial  to  defendant. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-10^:  Dec  Dig.  | 
1033.*] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; Geo.  W.  Wanamaker,  Judge. 

Action  by  George  T.  Mullinax  and  others 
against  W.  H.  Loviry  and  others.  Judgment 
for  plalntlfrs,  and  defendants  appeal.  Af- 
firmed. 

Wm.  a  Forsee,  of  Kansas  City,  and  J.  0. 
Wilson,  of  Bethany,  for  appellants.  A.  G. 
Knight,  of  Trenton,  and  Orton  *  Orton,  of 
Princeton,  for  respondents. 

BUilSON,  3.  Plalnturs'  action  is  for  the 
price  of  bay  sold  to  defendants.  They  re- 
covered Judgment  In  the  circuit  court  for 
$27.79. 

TUB  is  the  second  appeal.  140  Mo.  App. 
42,  124  S.  W.  672.  It  is  alleged  in  the  peti- 
tion tliat  plaintiffs  sold  to  defendants  tbree- 
fiftbs  of  a  certain  crop  of  hay  at  f9  per  ton, 
baled  and  delivered  on  railway  cars;  that 
they  delivered  60  tons  and  419  pounds,  on 
which  defendants  paid  $226.21,  leaving  a 
balance  of  $227.79  due  on  such  delivery. 
It  is  then  ctkarged  that  there  remained  of 
the  whole  lot  sold  61  tons  and  245  pounds, 
which  defendants  refused  to  receive;  that 
at  the  date  of  refusal  the  bay  (having  fallen 
in  price)  was  worth  only  $5.60  per  ton.  by 
reason  of  which  plaintiffs  were  damaged  In 
the  sum  of  $170.76.  The  prayer  was  for 
judgment  in  the  sum  of  $398.54. 

The  answer,  in  the  first  count,  alleges  that 
they  bought  the  hay,  as  well  as  2,500  bushels 
of  com,  of  plaintiffs  as  agents  of  one  Fox, 
and  tbat  plaintiffs  knew  it,  and  therefore 
they  did  not  Incur  any  individual  liability 
to  plaintiffs.  The  further  answer  was  in  the 
nature  of  a  counterclaim,  and  alleges  that 
at  the  time  of  the  purchase  of  the  hay  they 
also  bought  the  corn  at  50  cents  per  bushel, 
to  be  delivered  by  plaintiffs ;  that  Fox,  their 
principal,  became  a  bankrupt,  and  that  they 
entered  Into  a  new  contract  individually, 
whereby  they  purchased  the  corn  for  the  re- 
duced price  of  45  cents  per  bushel,  on  ac- 


count of  it  having  been  piled  on  the  ground 
and  become  wet  and  trampled  on  by  cattle. 
But,  as  we  understand  the  pleading,  it  is 
cliarged  that  plaintiffs  so  piled  the  com  as 
to  greatly  conceal  the  extent  and  nature  of 
the  damage,  and  that  after  the  purchase, 
and  before  the  delivery  by  plalntifte,  the  lat- 
ter allowed  it  to  remain  on  the  ground  and 
become  further  injured;  that  when  plaintiffs 
delivered  it  on  the  cars  It  was  mixed  with 
dirt  and  rubbish,  but  that  defendants,  rely- 
ing upon  it  bdng  in  the  same  condition  as 
when  they  bought,  shipped  to  the  market, 
and  were  compelled  to  sell  at  a  greatly  re- 
duced price,  whereby  tbey  were  damaged  in 
the  sum  of  $400. 

[1]  We  do  not  see  bow  ttae  verdict,  in  view 
of  defendants'  testimony  in  tbelr  own  behalf, 
could  have  l>een  different  We  will  consider 
it  as  determining  all  matters  of  fact,  and 
look  only  to  the  action  of  the  court  at  the 
triaL  The  first  instruction  was  tliat  If  de- 
fendants knew  of  the  damaged  condition  of 
the  com  by  the  cattle,  etc.,  when  they  pur- 
chased tbey  should  not  be  allowed  damages 
on  tbat  account.  The  objection  Is  tbat  there 
is  no  evidence  of  such  knowledge.  An  exam- 
ination of  the  evidence  of  one  of  the  defend- 
ants Bbows  tbey  did  know  it— tiiat  la,  tli^ 
saw  it  was  in  a  damaged  condition — and 
nothing  hindered  them  from  ascertaining  the 
exact  extent  of  the  damage.  In  addition, 
they  further  saw  its  condition  before  it  was 
sent  to  market,  and  yet  they  shipped  it 
So  the  same  may  be  said  of  objection  to  in- 
struction No.  7.  The  testimony  of  defendant 
Lowry  himself  is  enough  to  authorize  the 
jury  to  believe  that  his  present  daim  is  not 
just 

Instruction  No.  4  was  to  the  effect  that 
there  could  be  no  assignment  of  tlie  $200 
paid  to  plaintiffs  by  Fox,  and  we  see  no  ob- 
jection to  it 

[2]  Instraction  No.  6  was  objected  to  on 
the  ground  tbat  it  states  it  was  "admitted'' 
by  defendants  tliat  tbey  received  hay  at  $9 
per  ton,  amounting  to  $227.29.  It  would 
have  been  better  not  to  have  stated  tbat 
defendants  bad  admitted  it  But  we  do  not 
see,  in  view  of  the  patent  fact,  how  any 
liarm  could  have  resulted. 

[8]  Instructions  8  and  9  were  to  the  effect 
tbat  plaintiffs  did  not  guarantee  tbat  the 
hay  was  of  any  particular  marketable  grade, 
and  they  were  not  bound  further  than  tbat 
It  was  of  some  value  in  some  graue.  Wbat- 
ever  bearing  these  instructions  may  liave  bad 
was  against  plaintiffs,  since,  under  the  cir- 
cumstances disclosed  in  evidence,  we  do  not 
see  how  plaintiffs  were  to  be  held  to  have 
guaranteed  anything. 

There  is  a  lengthy  criticism  of  instruction 
No.  10,  .whereby  the  attempt  Is  made  to 
show  where,  as  a  whole,  and  in  aeiMirate 
parts,  it  was  prejudicial  to  defendants.  We 
do  not  tluBK  it  was.    Other  objectloos.  un- 
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tenable  we  think,  are  made  to  otber  Instruc- 
tions. 

But  when  all,  in  connection  with  those 
given  for  defendants,  are  considered  as  a 
series,  we  think  the  Jury  could  not  have 
been  misled.  The  only  hurtful  tend^icy  we 
have  discovered  is  their  extreme  length. 
Combined,  they  cover  19  printed  pages;  de- 
fendants harlng  the  greater  part.  We  can- 
not discover  a  criticism  to  be  made  upon 
those  for  plaintUfs  which  could  not  be  offset 
by  a  like  offense  committed  by  defendants. 
No  error  was  made  in  the  ruling  upon  the 
evidence.  Considering  the  contest  is  over  a 
verdict  for  |27.79,  great  effort  has  been  dis- 
played— zeal  worthy  of  a  better  cause. 
There  is  no  reason  for  further  protracting 
the  case. 

No  error  has  been  shown  us  wtdch  we  can 
say  substantially  affected  the  merits  of  the 
cause;  and  hence  we  affirm  the  Judgment. 
All  concur. 


TRACT  T.  BUCHANAN. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec  9,  1912.) 

1.  ElVIDBNCB  (I  78*)  — Pbesdmptions— SOP- 
PBESSION  AND  SPOUATION  OF  DOCUMKNTA- 
BT  E>7IDENCK. 

In  an  action  for  breach  of  a  contract  to 
sell  corporate  stock,  defendant  claimed  that  b« 
merely  acted  as  plaintiff's  agent  to  procure  the 
stock  from  other  persons.  It  appeared  that 
plaintiff  executed  a  check  for  the  down  pay- 
ment and  notes  for  the  deferred  payments,  to- 
gether with  a  chattel  mortgage,  and  delivered 
them  to  a  third  person,  to  be  delivered  to  de- 
fendant upon  receipt  of  the  stock;  and  it  was 
claimed  by  plaintiff  that  a  bill  of  sale  of  the 
stock  by  defendant  was  also  delivered  to  such 
third  person.  Defendant  obtained  posseBBion 
of  the  papers  from  the  third  person,  and  de- 
stroyed the  chattel  mortgage.  Bcld,  every  pre- 
sumption being  against  the  despoiler  of  docu- 
mentary evidence,  that  it  ^ould  be  presumed 
that  a  bill  of  sale  was  delivered  as  claimed  by 
plaintiff,  and  that  if  the  papers  had  not  been 
destroyed  they  would  have  shown  a  contract 
of  sale  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  98,  100;   Dec.  Dig.  i  7a*] 

2.  Dauaoes    (I    9*)— Nominal    Dauaqeb  — 

AWABD   IBBESPECTIVE   OF  ACTUAI.    DaMAOB. 

The  breach  of  a  contract  is  an  actionable 
injury,  giving  an  absolute  right  to  at  least  nom- 
inal dJsmages;  and  hence  an  instruction  that, 
unless  defendant's  breach  caused  plaintiff  sub- 
stantial damage,  the  jury  should  find  for  de- 
fendant was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  U  7-15;    Dec.  Dig.  |  9.*] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty;   R.  A.  Breuer,  Special  Judge. 

Action  by  W.  W.  Tracy  against  Thomas  3. 
Buchanan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

B.  M.  Embry,  of  OaUfomia,  Mo.,  for  ap- 
pellant Moore  &  Williams,  Harry  J.  Libby, 
and  B.  T.  Hockaday,  of  Shelblna,  Mo.,  for 
respondoit 


JOHNSON,  J.  Phiintiir  sued  to  recover 
damages  for  the  breach  by  defendant  of  a 
contract  for  the  sale  and  delivery  of  shares 
of  stock  in  a  telephone  corporation.  The 
answer  Is  a  general  denial.  A  trial  resulted 
In  a  verdict  for  defendant,  but,  on  motion  of 
plaintiff,  the  court  set  aside  the  verdict  and 
granted  a  new  trial,  on  the  ground,  stated 
in  the  order,  of  error  in  giving  instructions 
B  and  C,  asked  by  defendant  Dissatisfied 
with  this  action  of  the  court  defendant 
brought  the  case  here  by  appeal. 

Defendant  was  the  president  and  manager 
of  the  Oallfomia  Telephone  Company,  a  cor- 
poration owning  and  operating  a  telephone 
exchange  In  the  city  of  California.  The  cap- 
ital stodc  of  the  company  was  $9,000,  divid- 
ed into  90  shares  of  the  par  value  of  $100 
each.  Defendant  owned  20  shares,  and  the 
remaining  stock  was  held  by  various  per- 
sons residing  in  Caltfomla.  Plaintiff  lived 
in  Shelblna,  and  was  oigaged  in  the  business 
of  buying  and  selling  telephone  exchanges. 
In  July,  1910,  the  parties  began  negotia- 
tions for  the  purchase  by  plaintiff  of  a  con- 
trolling Interest  in  the  stock  of  the  com- 
pany. The  negotiations  were  conducted  chief- 
ly by  correspondence,  and  the  letters  writ- 
ten by  plaintiff  were  not  preserved  by  de- 
fendant and,  as  no  copies  of  them  were  kept 
by  plaintiff,  their  contents  were  the  subject 
of  a  sharp  dispute  at  the  trial.  Plaintiff 
testified  that  the  proposals  he  made  In  them 
were  for  the  purchase  of  the  stock  from  de- 
fendant; while  defendant  testified  that  In 
the  purchase  of  the  stock  it  was  understood 
he  was  acting  as  the  agent  of  idalntiff  as  to 
all  the  shares  except  those  owned  by  him, 
which  were  to  be  Included  In  the  sale. 

It  Is  conceded  plaintiff  did  not  offer  to  pay 
the  full  purchase  price  of  the  stock  at  the 
time  of  delivery.  At  first  he  offered  to  make 
a  down  payment  of  $2,000,  and  to  give  de- 
fendant his  notes  for  the  remainder,  secured 
by  a  chattel  mortgage  on  all  of  the  stock  to 
be  purchased.  Later  he  found  It  would  be  in- 
convenient for  him  to  pay  more  than  $1,500 
on  the  purchase  price,  and  he  wrote  defend- 
ant to  that  effect,  and  further  objected  to 
going  into  debt  so  deeply.  Under  date  of 
July  16,  1910,  defendant  wrote  plaintiff  as 
follows:  "Yours  of  the  15th  Inst  reed.  Con- 
tents noted.  Tou  say  you  do  not  want  to  go 
In  debt  so  much.  Now  if  you  want  the  ex- 
change I  will  make  you  a  proposition  that 
you  cannot  afford  to  pass  up  for  any  trade. 
I  will  retain  $2,000.00  instead  of  $1,000.00. 
You  will  have  $9,000.00  only  invested.  As  to 
terms  you  can  pay  $1,500  down  and  balance 
as  you  want  to.  Now  if  you  want  the  chance 
of  your  life  come  at  once  as  I  am  going  to 
make  a  deal  in  a  few  days.  In  regard  to 
your  farm  you  can  trade  It  for  real  estate 
here  I  think  without  any  trouble.  Let  me 
hear  at  once." 

On  August  11,  1910,  plaintiff,  according  to 
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bis  tesUmony,  mailed  an  offer  to  defendant 
to  purchase  70  shares  for  $8,500,  to  pay  down 
$1,500,  and  to  discharge  the  remainder  of 
the  purchase  price  In  deferred  payments. 
Defendant  replied  by  letter,  but  his  reply  Is 
not  in  the  record,  and  we  do  not  know  Its 
contents.  Evidently  it  was  favorable  to  the 
continuance  of  the  negotiations,  and  evolved 
a  response  from  plaintiff  to  the  effect  that 
he  would  go  to  California  to  close  the  deal 
in  person.  The  record  relating  to  the  cor- 
respondence preceding  plaintiff's  visit  to  Cal- 
ifornia, which  occurred  August  22,  1010,  Is 
very  unsatisfactory,  bat  we  are  able  to  say 
with  certainty  that  the  letters  do  not  evi- 
dence a  binding  contract  between  the  par- 
ties. Plaintiff  himself  testified  that  there 
were  some  "variations"  between  the  terms  of 
sale  agreed  upon  in  the  letters  and  those  In 
the  contract  finally  made  by  the  parties  at 
the  end  of  their  personal  negotiations.  One 
of  the  conceded  changes  was  an  Increase  of 
the  purchase  price  of  the  70  shares  from 
$8,600  to  $8,554.  The  contract  that  was 
finally  entered  into  was  made  at  California, 
and  the  terms  of  that  contract  are  a  matter 
of  controversy. 

[1]  We  shall  not  go  into  the  details  of  the 
evidence  bearing  on  this  subject.  The  evi- 
dence of  plaintiff,  t«  the  effect  that  defendant 
undertook  the  sale-  and  delivery  on  the  first 
day  of  the  following  month  of  70  shares  of 
stock  at  the  agreed  price,  Is  not  only  sub- 
stantial, but,  as  we  shall  show,  must  be  treat- 
ed as  conduslva  The  day  after  the  contract 
had  been  made,  and  after  plaintiff  had  re- 
turned home,  defendant  telephoned  blm  that 
the  contract  could  not  be  carried  out,  and 
also  wrote  him  a  letter,  in  which  defendant 
said:  '^Complications  have  arisen  which  can- 
not be  adjusted.  I  am  returning  you  papers 
as  per  agreement."  The  papers  referred  to 
were  plaintiff's  check  of  $1,500  for  the  down 
{Kiyment  and  notes  he  had  executed  for  the 
deferred  iwyments.  These  papers,  together 
with  a  chattel  mortgage  executed  by  plaintiff 
to  secure  the  deferred  payments,  and  which 
covered  the  stock  to  be  transferred,  had  been 
placed  by  the  parties  In  the  hands  of  a  bank- 
er at  California,  with  the  understanding  that 
the  check,  notes,  and  mortgage  were  to  be 
delivered  to  defendant  on  delivery  by  him 
to  the  banker  for  plaintiff  of  the  70  shares 
of  stock.  These  deliveries  were  to  be  made 
on  the  first  day  of  the  following  month,  and 
the  papers  were  to  remain  In  the  banker's 
hands  until  that  time.  But,  finding  that  he 
could  not  procure  the  stock  necessary  to  con- 
summate the  sale,  defendant  obtained  the 
papers  from  the  banker,  destroyed  the  chat- 
tel mortgage,  and  sent  the  other  papers  to 
plaintiff.  Plaintiff  states  that  a  bill  of  sale 
executed  by  defendant,  conveying  to  him 
the  70  shares  of  stock,  was  placed  in  the 
hands  of  the  banker  with  the  other  papers; 
but  this  statement  is  denied  by  defendant 
The  excuses  offered  by  defendant  for  procur- 


ing these  papers  from  th^  custodian  and 
destroying  at  least  one  of  them  are  too  flimsy 
to  merit  serious  consideration.  His  conduct 
was  high-handed  and  InexcnsaUe;  and,  as 
It  resulted  in  the  destruction  of  Important 
documentary  evidence,  we  shall  accept  as 
proved  the  statement  of  plaintiff  that  there 
was  a  bill  of  sale  among  the  papers  deposit- 
ed with  the  banker  which.  In  form  and  sub- 
stance, bound  defendant,  as  vendor,  to  de- 
liver the  shares  of  stock  to  the  banker  for 
plaintiff's  benefit  Every  presumption  is 
against  the  despoller  of  documentary  evi- 
dence. "His  conduct  Is  attributed  to  his  sup- 
posed knowledge  that  the  truth  would  have 
operated  against  him."  1  Greenleaf  on  Bv. 
I  37.  It  is  said  by  our  own  Supreme  Court, 
In  Pomeroy  v.  Benton,  77  Mo.  loc.  dt  87: 
"Numerous  Instances  are  given  in  the  books 
of  the  like  application  of  the  rule,  where  It 
Is  held  that  spoliation  of  documentary  evi- 
dence being  proved  against  a  defendant  that 
thereby  he  is  held  to  admit  the  truth  of  the 
plalntUt's  allegations;  and  this  upon  the 
ground  that  the  law,  in  consequence  of  the 
fraud  practiced,  in  consequence  of  the  spolia- 
tion, will  presume  that  the  evidence  destroy- 
ed would  establish  the  plaintiff's  demand  to 
be  just" 

To  permit  the  despoller  to  dispute  his  ad- 
versary's statement  of  the  contents  of  the 
destroyed  document  would  be  to  permit  him 
to  profit  by  his  own  wrong — to  gain  the 
very  advantage  his  lawless  act  was  designed 
to  secure.  Applying  this  role,  we  must  hold 
that  inasmuch  as  defendant  admits  the  de- 
struction of  certain  papers  having  an  im- 
portant bearing  on  the  relation  existing  be- 
tween him  and  plaintiff,  we  should  assume, 
as  a  matter  of  law,  that  the  papers  deposit- 
ed with  the  banker  evidenced  a  contract  of 
sale  In  which  defendant  was  the  vendor  and 
plaintlfl  the  vendee,  and  disproved  the  as- 
sertion of  defendant  that  he  was  merely  the 
agent  of  plaintiff. 

With  the  case  in  such  posture,  L  e.,  with 
the  contract  of  sale  admitted,  and  with  th» 
breach  of  defendant  indubitably  estaUisbed, 
there  was  only  one  issue  of  fact  to  go  to  tbfr 
jury,  viz.,  the  quantum  of  plaintiff's  damages. 
We  find  in  the  instructions  given  at  the  re- 
quest of  defendant  that  he  was  allowed  the 
benefit  of  the  defense  of  agency.  This  was 
prejudicial  error  for  which  a  new  trial  should 
have  been  granted. 

[2]  The  instructions  of  defendant  whldbi 
the  court  concluded  were  erroneous  related 
to  the  measure  of  damages,  and  directed  a 
verdict  for  defendant  unless  the  jury  should 
find  that  plaintiff  had  suffered  substantial 
damages  from  the  breach.  Begardless  of 
whether  or  not  he  sustained  actual  damages, 
plaintiff  was  entitled  to  maintain  an  action 
for  the  wrong  inflicted  upon  him.  A  breacb 
of  contract  Is  a  wrong,  an  Injury,  and  the 
rale  is  fundamental  that  for  every  actionable 
Injury  there  is  an  absolute  right  to  damages. 
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If  no  actual  damages  are  proved,  tbe  legal 
Implication  of  damages  remains,  and  nominal 
damages  sboald  be  allowed.  Fulkerson  y. 
Eads,  19  Mo.  App.  loc.  cit  623;  Lamport  v. 
Drag  Go.,  U9  Mo.  App.  loc.  dt  6»3,  100  S. 
W.  668.  Tbe  instmctlons  were  erroneous, 
«nd  tbe  error  was  smBcient  to  warrant  tbe 
order  allowing  a  new  trial. 

Tbe  point,  made  by  platntlfF,  of  error  In 
the  ruling  of  the  court  that  tbe  wife  of  de- 
fendant was  disqualifled  from  giving  testi- 
mony relating  to  certain  issues  in  the  case 
Is  not  well  takea.  See  Flsbback  v.  Harrison, 
137  Ma  App.  664,  110  S.  W.  465,  In  which 
will  be  found  an  answer  to  the  argument  of 
'Counsel  for  plaintiff  on  this  point 

We  find  no  other  error  In  the  record.  The 
Judgment  la  affirmed.    All  ooncnr. 


DODOE  V.  CBOLDBRS. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  9.  1912.) 

1.  Pabtnebshif  (I  5*)— ExiBTBRcx  or  BML^' 

TION. 

Where  defendant,  who  had  employed  his 
brother,  a  lawyer,  as  agent,  to  procure  a  pur- 
chaser of  his  farm,  employed  plamtiS  to  adver- 
tise the  property  for  a  commission  if  a  pur- 
chaser was  procured,  but  the  agency  of  the 
brother  was  not  revoked,  and  it  was  agreed 
that  plaintiff  should  turn  over  to  him  the  an- 
swers received  to  the  advertisements,  and  that 
the  brother  should  thereafter  conduct  the  nego- 
tiations with  prospective  purchasers,  for  which 
services  he  should  receive  a  commission  from 
defendant  equal  to  that  of  plaintifC  in  the  event 
their  combined  efforts  produced  a  purchaser, 
plaintiff  and  defendant's  brother  were  not  part- 
ners in  the  transaction,  but  plalntifF  was  mere- 
ly employed  to  render  individual  service,  and 
he  could  sue  in  his  own  name  for  the  agreed 
compensation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  15,  16;   Dec.  Dig.  |  B.*] 

2.  BBOKXBS    (I    7*)— COKTBACTB-^OIKT    COK- 
TBACT8. 

The  testimony  of  defendant  in  an  action  to 
recover  a  commission  for  services  performed 
by  plaintiff  In  the  sale  of  a  farm'  of  defendant 
that  the  obligation  of  defendant  who  had  pre- 
viously employed  his  brother  to  procure  a  pur- 
chaser was  not  to  pay  the  commission  to  the 
two  jointly,  but  to  his  brother  alone,  with  the 
understanding  that  his  brother  would  employ 

Slaintlff,  and  divide  the  commission  with  him 
'.  he  procured  a  purchaser,  did  not  prove  a 
joint  obligation,  though  It  disproved  plaintiff's 
cause  of  action,  and  did  not  show  that  plain- 
tiff and  defendant's  brother  were  joint  con- 
tractors, but  plaintiff  could  sue  alone  for  the 
services  rendered. 

[Ed.    Note.— For  other   cases,   see   Brokers, 
Cent  Dig.  ff  5-8;    Dec.  Dig.  |  7.*] 

a.   BROKKBS     (I    9*)— CONTBACT    OF     Bmplot- 

HENT — Revocation  or  Agency. 

Where  a  contract  employing  a  broker  to 
procure  a  purchaser  of  real  estate  contained 
no  provision  limiting  the  duration  of  the  agen- 
cy, the  law  implied  an  agreement  for  tbe  per- 
formance of  the  service  within  a  reasonable 
time,  after  the  lapse  of  which  either  party 
could  terminate  the  contract  on  notice. 

lEd.-  Note. — For   other  cases,    see   Brokers, 
Cent  Dig.  |  10;   Dec.  Dig.  |  9.*] 


4.  BboKEBS  (I  88*)— BlfPLOnaNT-^AABIUTT 
FOB    OOIOCISSION— EVIDKNCS— iNSIBUOnONS. 

Where,  in  an  action  by  a  broker  for  com- 
missions for  procuring  a  purchaser  of  real  es- 
tate, the  evidence  showed  that  the  contract  of 
employment  did  not  limit  the  duration  of  the 
agency,  and  it  showed  that  prior  to  a  sale  he 
bad  revoked  the  agency,  and  plaintiff  testified 
that  he  received  no  notice,  and  showed  that 
the  purchaser  at  first  abandoning  the  idea  ot 
purchasing  the  property  subsequently  decided 
to  purchase  and  actual^  purchased  the  prop- 
erty, instructions  that  defendant  could  revoke 
the  agency  If  he  acted  In  good  faith,  and  not 
in  furtherance  of  a  purpose  to  deprive  pl^tiff 
of  a  fairly  earned  commission,  fairly  submitted 
the  issue  of  revocation. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  K  121-130;   Dec.  Dig.  |  88.*] 

6.  Bbokebs  (I  44*)— EiiFix>Ti[Bi«T— Right  to 

ComassioNS. 

Where  an  owner  employing  a  broker  to 
procure  a  purchaser  mailed  his  notice  of  rev- 
ocation after  receiving  a  proposal  from  a  pur- 
chaser procured  by  the  broker,  the  act  of  the 
owner  was  in  bad  faith,  and  did  not  deprive  tbe 
broker  of  his  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  |  45;  Dec.  Dig.  |  44.*] 

6.  BboKXBS    (I  44*)— ElCFLOTUCNT— RlOHT  TO 

CoMiasaioNa. 

Where  an  owner  employing  a  broker  to 
procure  a  purchaser  of  real  estate  mailed  a 
notice  of  revocation  before  receiving  the  pro- 
posal of  a  purchaser  procured  by  the  broker, 
or  knowledge  of  the  proposal,  he  was  not  re- 
lieved of  the  imputation  of  bad  faith,  but  his 
subsequent  acceptance  of  the  purchaser's  offer 
entitled  the  brolcer  to  receive  his  commission 
on  the  theory  that  he  had  performed  the  con- 
tract while  unrevoked. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
CenL.  Dig.  |  46;    Dec.  Dig.  i  44.*] 

Appeal  from  Circuit  Court,  SulUvan  Coun- 
ty ;    Fred  Lamb,  Judge. 

Action  by  Tbomas  A.  Dodge  against  Ste- 
phen Ik  Chllders.  From  a  judgment  grant- 
ing a  new  trial  after  verdict  for  defendant, 
he  appeals.    Affirmed. 

John  W.  Bingham,  Earl  F.  Nelson,  and 
W.  H.  Chllders,  all  of  Milan,  for  appellant 
D.  M.  Wilson  and  John  W.  Claiw,  both  uf 
Milan,  for  respondent 

JOHNSON,  J.  Plalntlflr  sued  to  recover 
a  commission  for  services  performed  in  the 
sale  of  a  ftirm  owned  by  defendant  In  Sul- 
livan county.  The  petition  states  that  in  the 
month  of  October,  1910,  defendant  "placed 
the  said  farm  in  plaintiff's  hands  to  sell  or 
exchange  for  him  at  and  for  the  sum  of  not 
less  tban  $47.60  per  acre,  and  agreed  to  pay 
plalntifT  the  sum  of  60  cents  per  acre  for 
selling  or  trading  the  same  at  that  price  per 
acre,  and  agreed,  In  addition,  to  pay  him 
the  one-half  of  all  that  said  land  brought 
over  and  above  $47.60  per  acre;  that  the 
plaintiff  found  a  purchaser  In  one  W.  O. 
Swearengen  of  said  county,  and  that  said 
farm  of  700  acres  was  sold  to  said  Swearen- 
gen for  $48  an  acre,  and  that  a  deed  was 
made  by  said  defendant  and  his  wife  on  the 
eth  day  of  March,  1911,  for  said  700  acres, 
and  that  the  said  Swearengen  is  now  the 


*For  other  cam  sm  same  topic  and  ■action  MOUBBR  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serial  *  Rep'r  Indezai 
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owner  and  In  the  possession  thereof;  that 
thereby  the  defendant  became  Indebted  to 
plaintiff  In  the  sum  of  $525,  and  that  the 
said  sum  was  and  Is  Justly  due  from  defend- 
ant to  plaintiff;  but  that,  although  the 
plaintiff  has  demanded  of  defendant  the 
sum  of  $525,  the  defendant  has  refused, 
and  still  refuses,  to  pay  plaintiff  the  said 
sum  of  $525  or  any  part  thereof."  The 
principal  defenses  interposed  by  the  answer 
are,  first,  that  plaintiff  is  not  entitled  to 
maintain  the  action  as  an  individual  plain- 
tiff, for  the  reason  that  he  was  not  employed 
In  that  capacity  but  as  a  member  of  a  part- 
nership; and,  second,  that  defendant  re- 
voked the  agency  of  the  partnership  before 
a  purchaser  ready,  willing,  and  able  to  pur- 
chase the  farm  on  the  terms  proposed  had 
been  procured.  A  reply  In  the  nature  of  a 
general  traverse  of  these  affirmative  defenses 
was  filed  by  plaintiff,  and  the  issues  raised 
by  the  pleadings  were  tried  and  submitted 
to  a  Jury.  A  verdict  for  defendant  was  re- 
turned, and  in  due  time  plaintiff  filed  a 
motion  for  a  new  trial  which  alleged  errors 
in  the  rulings  on  questions  of  evidence  and 
In  the  InstmctlonB  given  the  Jury,  and  fur- 
ther alleged  that  the  vordlct  was  against 
the  weight  of  the  evidence.  The  court  sus- 
tained the  motion  and  granted  a  new  trial, 
but  failed  to  state  the  ground  of  the  ruling 
in  the  order.    Defendant  ai^)ealed. 

Plaintiff  is  the  owner  and  publisher  of  a 
newspaper  in  Milan,  the  county  seat  of  Sul- 
livan county.  Defendant  owned  a  farm  of 
700  acres  6  or  7  miles  from  Milan.  Some 
time  before  the  evoits  in  controversy,  be 
bad  removed  to  Oklahoma,  and  resided  on 
a  farm  in  the  vldnlty  of  Helena,  in  Alfalfa 
county.  He  wished  to  sell  his  farm  in  Sulli- 
van county,  and  visited  Milan  in  October, 
1910,  partly  for  the  purpose  of  effecting  a 
sale.  He  had  employed  his  brother,  W.  H. 
Chllders,  a  lawyer  in  Milan,  as  his  agent, 
but  no  purchaser  had  been  found.  During 
the  visit  to  Milan  he  had  an  interview  with 
plaintiff,  in  which,  according  to  the  testi- 
mony of  the  latter,  he  agreed  to  employ 
plaintiff  to  advertise  the  farm,  and  agreed 
tliat  If  a  purchaser  should  be  procured  by 
such  means  who  would  buy  the  farm  at 
$47.50  per  acre  to  pay  plaintiff  a  commis- 
sion of  50  cents  per  acre,  and,  if  a  higher 
price  should  be  obtained,  to  pay  an  addition- 
al commission  equal  to  one-half  the  excess 
of  the  purchase  price  over  $47.60  per  acre. 
The  agency  of  W.  H.  Chllders  was  not  re- 
voked, and  it  was  agreed  that  plaintiff 
should  turn  over  to  him  the  answers  received 
by  plaintiff  to  the  advertisements,  and  Child- 
era  should,  thereafter,  conduct  the  negotia- 
tions with  prospective  buyers,  for  which 
service  he  should  receive  a  commission  from 
defendant  equal  to  tliat  of  plaintiff  in  the 
event  their  combined  efforts  produced  a  pur- 
chaser. 

The  evidence  of  defendant  contradicts  that 
of  plaintiff  only  as  to  the  details  of  the 


employmmt  of  the  lattor.  The  fact  that 
plaintitTs  services  were  enlisted  is  not  dis- 
puted, but  defendant  says  he  employed  bis 
brother  to  sell  the  farm  at  the  price  stated, 
agreed  to  give  him  a  commission  of  $1  per 
acre  if  he  procured  a  purchaser  on  the  terms 
proposed,  and  that  plaintiff  was  employed  to 
assist  his  brother,  and  was  to  share  bis 
brother's  commission  in  case  th^r  Joint  ef- 
forts proved  successful.  Neither  party  claims 
that  plaintiff  was  to  receive  a  commission  If 
his  services  in  advertising  the  farm  did  not 
procure  a  purchaser,  and,  as  we  understand 
defendant's  version  of  the  tripartite  agree- 
ment, W.  H.  Chllders  wonld  have  been  en- 
titled to  receive  the  full  commission  had  be 
procured  a  purchaser  without  the  aid  of 
plaintiff's  services  in  advertising  the  fitrm, 
and  was  required  to  share  the  commission 
with  plaintiff  only  in  the  event  of  the  par- 
chaser  being  procured  through  the  medlnm 
of  plaintiff's  services. 

[1]  Before  proceeding  further  with  the 
statement  of  the  facts  of  the  case,  we  shall 
pause  to  dispose  of  the  contention  of  de- 
fendant that  plaintiff  was  a  partner  of  W. 
H.  Chllders,  and  therefore  cannot  maintain 
this  action  which  is  prosecuted  for  the  en- 
forcement of  an  individual  demand.  In  the 
instructions  to  the  Jury  given  at  the  re- 
quest of  defendant,  the  learned  trial  Judge 
treated  the  question  of  partnership  or  no 
partnership  as  involving  an  issue  of  fact 
and  authorized  the  Jury  to  return  a  verdict 
for  defendant  on  the  hypothesis  presented 
by  defendant's  evidence  relating  to  that  is- 
sue. We  think  this  was  an  erroneous  view 
to  take  of  the  evidence,  'i.'he  m^e  tact,  if 
it  be  a  fact,  that  plaintiff  (if  his  servioes 
proved  effective  was  to  share  the  commis- 
sion with  W.  H.  Chllders,  is  not  conclusive 
evidence  of  a  partnership  agreement  Plain- 
tiff was  employed  to  render  a  special  ser- 
vice, and  his  employment  was  merely  anzilla- 
ry  to  that  of  Chllders.  The  agency  of  the 
latter  was  more  general,  of  a  wider  scope, 
and  was  accorded  rights  in  which  tlie  les- 
ser agency  had  no  participation.  There  was 
no  mutual  agreement  between  plaintiff  and 
Chllders  to  share  all  the  profits  that  might 
be  realized  from  the  Bubject-matt»  of  the 
agency  of  the  latter,  bnt  only  such  profits 
as  might  accrue  from  plaintUTs  service. 
Without  an  agreement  to  share  the  profits 
derived  from  both  sources  the  contract  lack- 
ed a  fundamental  element  of  a  partno^blp 
agreement  Plaintiff  was  employed  to  rai- 
der Individual  service,  and  the  question  of 
partnership  or  no  partnership  raised  by  the 
pleadings  involves  no  issue  of  fact 

[2]  It  is  suggested  that,  if  plahitlfl  and 
Chllders  were  not  partners,  nevertheless, 
they  were  Joint  contractors  with  defendant. 
We  do  not  think  so.  The  obligation  of  defend- 
ant, as  stated  by  himself,  was  not  to  pay 
the  commission  to  the  two  agoits  Jointly, 
but  to  his  brother  alone,  with  the  under- 
standing   that   ills    brother    would   employ 
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Idaintlff  and  divide  the  commissioa  with 
him  If  he  procured  a  purchaser.  Defendant 
testified  that  In  reply  to  plalnUfTs  appli- 
cation for  employment  he  said:  "I  wUl 
make  arrangements  with  Hez  (W.  H.  Chll- 
ders)  to  sell  the  place,  and  anything  that 
yoQ  and  him  does  Is  all  right  with  me." 
This  tends  to  disprove  the  cause  of  action 
pleaded  In  the  petition  founded  on  the  al- 
leged employment  of  plalntlfT  by  defendant 
on  terms  Including  a  direct  obligation  of 
defendant  to  pay  plaintiff  a  stated  commis- 
sion, but  it  does  not  tend  to  prove  the  ex- 
istence of  a  Joint  obligation  of  the  promisor 
to  two  or  more  promisees  which  Is  an  es- 
sential element  of  a  Joint  contract 

The  evidence  discloses  that  plaintiff  ad- 
vffltlsed  the  farm  in  each  issue  of  his  paper, 
and  turned  over  to  W.  H.  Chllders  the  an- 
swers received  by  him.  Prompted  by  one  of 
these  advertlsemetnts,  a  Mr.  Swearengen 
called  on  W.  H.  Chllders  In  December,  1910, 
and  inquired  about  the  terms  of  sale  On 
being  Informed  that  the  price  was  $60  per 
acre,  Swearengen  refused  to  buy  at  that 
price,  and  exhibited  no  further  interest  in 
the  subject  until  February  25,  1911,  when 
he  again  called  on  Chllders,  and  offered  |48 
Tpev  acre  for  the  farm  on  condition  that  a 
farm  of  160  acres  owned  by  him  be  accepted 
as  part  payment  of  the  purchase  price. 
Chllders  told  him  to  put  his  offer  In  writ- 
ing and  mall  it  to  defendant  Swearengen 
did  so,  and  mailed  the  letter  that  evening  to 
defendant  at  Helena,  Okl.  Two  days  later 
— i.  e.,  February  27th — defendant  mailed 
letters  at  Helena,  addressed,  respectively, 
to  plaintiff  and  W.  H.  Chllders,  revoking  the 
employmoit  of  each,  and  withdrawing  the 
farm  from  the  market  There  is  a  sharp 
dispute  between  the  parties  over  the  fact  of 
whether  defendant  mailed  these  letters  be- 
fore or  after  he  received  Swearengen's  letter. 
Defendant  says  he  had  no  knowledge  of 
Swearengoi's  proposal  at  that  time,  and  that 
he  was  prompted  to  withdraw  the  farm  from 
sale  on  account  of  the  near  approach  of  an- 
other crop  season  and  his  decision  to  work 
the  farm  himself.  In  a  day  or  two  after  he 
mailed  the  letters  he  went  to  Milan,  and 
vrithln  a  week  after  Swearengen  had  mailed 
his  offer  defendant  accepted  it  In  person, 
and  afterward  the  sale  was  consummated. 

[8, 4]  The  Instructions  given  the  Jury  at  the 
request  of  defendant  express  the  idea  that 
defendant  had  the  right  to  revoke  the  agency 
if  he  acted  In  good  faith,  and  not  in  further- 
ance of  a  purpose  to  deprive  plaintiff  of  a 
fairly  earned  commission.  These  Instructions 
correctly  state  the  rule  applicable  to  one  of 
the  controverted  issues  of  fact  There  is  evl 
dence  introduced  by  defendant  to  the  effect 
that  in  the  early  part  of  February,  perhaps 
two  weeks  before  the  reappearance  of  Swear- 
engen with  his  offer,  defendant  mailed  a 
letter  to  W.  H.  Chllders,  in  which  he  with- 
drew the  farm  from  the  market  and  dismiss- 


ed his  agents.  Chllders  tesUfled  that  imme- 
diately after  receiving  that  letter  he  advised 
plaintiff  of  its  contents.  Plaintiff  denies  this 
statement  and  says  he  received  no  such  no- 
tice of  the  termination  of  the  agency.  It 
was  proper  to  send  this  issue  of  fact  to  the 
Jury,  with  the  direction  to  return  a  verdict 
for  defendant  on  the  acceptsince  of  defend- 
ant's version  of  such  notice  of  revocation. 
The  contract  of  employment  contained  no 
provision  limiting  the  duration  of  the  agency, 
and  therefore  the  law  would  imply  an  agree- 
ment for  the  performance  of  tiie  service 
within  a  reasonable  time  after  the  lapse  of 
which  either  party  would  have  a  right  to 
terminate  the  relation  by  giving  notice  to  the 
other.  The  rule  recognized  in  this  state  thus 
is  stated  in  La  Force  v.  University,  106  Mo. 
App.  loc.  dt  623,  81  S.  W.  211 :  "The  law  is 
that  even  where  there  is  no  specific  time 
named  as  limiting  the  agency,  and  a  rea- 
sonable time  elapses  without  a  sale  (circum- 
stances considered),  the  owner  may,  in  good 
faith,  without  design  to  avoid  payment  of 
commission,  revoke  the  agency  and  sell  to  the 
party  with  whom  the  agent  had  been  negoti- 
ating"— citing  casea  To  the  same  effect  is 
the  decision  of  the  Supreme  Court  In  Loving 
V.  Cattle  Co.,  176  Mo.  loc.  dt  351,  76  8.  W. 
1096.  At  the  time  in  question,  Swearengen, 
though  moved  to  inquire  of  Chllders  about 
the  farm  by  the  efforts  of  plaintiff,  had  ap- 
parently abandoned  the  idea  of  purchasing, 
and,  when  the  notice  of  revocation  was  com- 
municated to  plaintiff,  it  could  not  be  said 
that  bis  services  had  been  fruitful.  He  had 
not  procured  a  customer  ready,  willing,  and 
able  to  buy  the  farm  on  the  terms  proposed, 
or  on  terms  acceptable  to  defendant  And 
a  reasonable  time  for  the  performance  of  the 
contract  having  elapsed  defendant  had  the 
right  to  revoke  the  agency,  and  thereafter, 
without  Incurring  liability  to  his  discharged, 
agents,  might  sell  the  farm  to  any  purchaser 
he  could  find,  including  Swearengen. 

[S]  But  we  think  the  instructions  deal  In 
an  erroneous  and  prejudicial  manner  with 
the  attempt  of  defendant  to  revoke  the  agen- 
cy by  his  letter  to  plaintiff  mailed  at  Helena 
on  February  27,  1911,  two  days  after  Swear- 
engen had  mailed  his  proposal  to  buy  the 
farm.  On  the  hypothesis  of  plaintiff's  evi- 
dence that  this  letter  of  defendant  was  his 
first  expression  of  a  purpose  to  terminate  the 
agency,  we  do  not  perceive  any  Just  ground 
on  which  the  notice  contained  in  the  letter 
may  be  used  to  defeat  plaintiffs  claim  to  a 
commission.  If  defendant  mailed  the  letter 
after  receiving  Swearengen's  proposal,  such 
attempt  to  discharge  his  agent  In  the  face  of 
negotiations  initiated  by  the  agent  and  "about 
to  be  successfully  concluded  could  not  be  re- 
garded otherwise  than  as  an  act  of  bad  faith 
towards  the  agent,  and,  as  such,  would  not  be 
suffered  to  deprive  the  agent  of  his  Just  re- 
ward. 

[I]  Oh  the  other  hand,  if  defendant's  letter 
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was  mailed  before  he  received  Swearengen's 
letter  or  had  knowledge  of  Its  contents,  he 
would  be  relieved  of  the  Imputation  of  bad 
faith,  bat  his  subsequent  acc^tance  of 
Swearengen's  -offer  entitled  plalntUt  to  re- 
ceive his  commission  on  the  ground  that  he 
had  fully  performed  the  contract  of  agency 
at  a  time  when  it  stood  unrevoked  and  in  full 
force.  The  transaction  of  the  sale  of  the 
farm  had  Its  t)eginnlng  in  the  offer  of  Swear- 
engen  to  purchase  on  terms  acceptable  to  de- 
fendant, and  the  acceptance  of  that  offer  by 
defendant  marked  the  successful  culmination 
of  the  transaction.  The  task  plaintiff  was  em- 
ployed to  perform  was  to  procure  a  purchaser 
ready,  able,  and  willing  to  boy  the  land  on 
the  terms  proposed  or  on  other  terms  satis- 
factory to  defendant  He  had  performed 
that  task  before  the  attempted  revocation  of 
the  agency,  and  defendant  will  not  be  per- 
mitted to  accept  the  fruits  of  the  agency 
contract,  and  then  to  repudiate  its  burdens. 

The  errors  In  the  instructions  we  have 
discussed  justified  the  ruling  sustaining  the 
motion  for  a  new  trial,  and  we  shall  assume 
that  the  ruling  was  prompted  by  the  con- 
stderattona  to  which  we  have  given  expres- 
sion. We  deem  it  our  duty  to  remind  the 
court  that  in  falling  to  comply  with  the  re- 
quest of  counsel  for  defendant  to  state  In 
the  order  the  ground  on  which  the  new  trial 
was  granted  the  court  disobeyed  the  ex- 
press command  of  the  statute  (section  2023, 
Rev.  Stat  1909)  that  "every  order  allowing 
a  new  trial  shall  specify  of  record  the 
ground  or  grounds  on  which  said  new  trial 
Is  granted." 

The  judgment  Is  affirmed.   All  concur. 


OARSOM  V.  ST.  JOSBPH  STOCKTARDS 

OO.  et  aL 

(Kansas    Olty    Court    of   Appeals.      Muiouri. 

Dec.  9.  1912.) 

Dtidenci  a  244*)— AniossiBiUTr— Declaka- 

noNs  or  Aqeht. 

In  an  action  for  false  Imprisonment,  the 
declarations  of  defendants'  agent,  the  day  after 
the  arrest,  that  defendant  had  plaintiff  arrest- 
ed, was  Incompetent,  not  being  a  part  of  the 
res  gestae,  but  merely  on  account  of  a  past 
event 

[B^.  Note.— For  other  cases,  see  Evidenoe, 
Cent  Dig.  H  916-036;  Dec.  Dig.  |  244.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Wm.  D.  Rusk,  Judge. 

Action  for  false  lmprisonm«it  by  B.  F. 
Carson  against  the  St  Joseph  Stockyards 
Company  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

John  E.  Dolman,  of  St  Joseph,  for  appel- 
lants. Charles  C.  Crow,  of  St  Joseph,  for  re- 
spondent 

ELLISON,  J.  This  action  It  based  upon 
a  charge  of  false  Imprisonment    There  was 


a  judgment  for  plaintiff  in  the  trial  court 
There  was  evidence  tending  to  show  that 
plaintiff  was  arrested  by  a  policeman  and 
detained  for  near  six  hours,  charged  by  the 
policeman  with  stealing  halters  belonging  to 
defendant  company.  Defendant  Slack  is  the 
superintendent  for  defendant  company;  but 
there  was  no  evidence  that  he  instigated  or 
caused  the  arrest,  or  that  he  ratified  or  adopt- 
ed the  act  after  It  became  known  to  him. 
The  demurrer  to  the  evidence;,  which  was 
offered  in  his  behalf,  should  have  been  sus- 
tained. 

Plaintiff  testified  that,  on  the  day  fbllow- 
Ing  his  arrest  and  release.  Slack  was  talking 
vrith  him  about  the  halters,  and  stated  to 
him  that  the  defendant  company  had  bad 
him  arrested,  not  that  he  had  had  anything 
to  do  with  it  This  was  suflldent  to  support 
a  verdict  against  the  company  if  competent 
Slack  was  the  company's  agent  What  he 
said  was  next  day  after  the  arrest,  and  was 
therefore  not  a  part  of  the  res  gestee,  and 
was  therefore  not  competent  on  that  ground. 
Neither  was  it  competent  on  the  ground  ot 
Slack  being  the  company's  agent,  since,  be- 
ing spoken  the  next  day,  It  was  not  a  part  of 
the  res  gestse.  It  was  an  account  of  a  past 
affair,  and,  being  past,  his  agency,  as  to  It, 
ceased  so  far  as  to  disable  Iilm  to  bind  his 
principal  by  admission,  or  by  an  account  of 
the  transaction.  Adams  v.  Hannibal  ft  St 
Jos.  R.  R.  Co.,  74  Mo.  653,  556,  41  Am.  R^ 
333;  Bargeman  T.  Railway  CX>.,  104  Mo.  7T, 
86,  15  S.  W.  992;  Bedmon  v.  Railway  Co., 
185  Mo.  1,  12,  84  S.  W.  26,  105  Am.  St  Rep. 
668;  Prye  v.  RaUway  Ck>.,  200  Mo.  3T7,  406, 
98  S.  W|.  666,  8  L.  R.  A.  (N.  S.)  1069,  Roberts 
V.  RaUway  Co..  153  Mo.  App.  638,  644,  134  & 
W.  89. 

The  judgment  li  reversed.   AH  concoi; 


STATE  ▼.  LASLET. 

(Kansas    City    Court    of    Appeals.     Mbaouii 
Dec.  7,  1912.) 

1.  HiTSBAirn  AiTD  Win  (|  304*>-A3AinM»- 

MBHT— NaTXTBK    or   OrFENSB. 

A  husband  cannot  be  convicted  of  abonaon- 
ing  his  wife  and  refusing  to  support  her,  when, 
although  he  has  abandoned  her,  he  has  fniniah- 
ed  means  for  her  support 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1102 ;  Dec.  Dig.  |  SKA.*] 

2.  HuBBAiro  AND  Wm  (I  804*)— AbahdoR- 
MENT— Intent. 

Where  a  husband,  who  had  abandoned  U* 
wife,  made  arrangements  for  her  support  ia 
which  she  had  flist  acquiesced,  the  fact  that 
she  later  became  dissatisfied  with  the  amnct- 
ment  was  not  evidence  of  criminal  intent  M 
the  part  of  the  husband,  necessary  4o  tite  of- 
fense of  abandoning  his  wife  and  refnihif  to 
support  her. 

[Ed.  Note. — ^For  other  eases,  see  Husband 
and  Wife,  Cent  Dig.  {  1102;  Dec.  Dig.  { 
304.*] 
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8.  HuBBAirs  Airo  Wm  ({  818*)— Abardoit- 

MEN1>— BVIDKRCB. 

Where  it  was  nndiaputed  that  a  hoaband, 
prosecuted  for  abandoning  bis  wife  and  refus- 
ing to  support  her,  had  made  arrangements,  in 
which  the  wife  at  first  acquiesced,  that  she 
might  Uye  with  her  husband  s  brother  and  bis 
wife,  and  pardiase  necessaries  on  the  husband's 
credit,  and  that  with  the  husband's  permission 
she  received  money  from  persons  indebted  to 
the  husband,  a  verdict  for  defendant  should 
have  been  directed,  although  the  wife  had  be- 
come dissatisfied  and  left  the  brother's  home. 
[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  1110;  Dec.  Dig.  | 
813.*]  •»    .  .  us    1 

Appeal  from  Ctrcnlt  Conrt,  Nodaway 
County;   William  C.  Ellison,  Judge. 

Clarence  Lasley  was  convicted  of  aban- 
doning his  wife,  and  be  appeals.  Reversed, 
and  defendant  discharged. 

Cook,  Cummins  &  Dawson,  of  MaryvlUe^ 
for  appellant  Oeorge  Pat  Wright  and  Mar- 
shall E.  Ford,  botb  of  Maryvllle,  for  the 
State. 

BROADDUS,  P.  J.  The  defendant  was 
prosecuted  and  convicted  of  the  offense  of 
abandoning  his  wife.  W\a  punishment  was 
assessed  at  one  year's  Imprisonment  in  the 
county  Jail  and  a  fine  of  $500.  After  taking 
the  necessary  steps  to  obtain  a  new  trial,  he 
bas  appealed  to  this  court  The  Issue  raised 
by  the  appeal  is  that  the  verdict  is  not  sup- 
ported by  the  evidence. 

The  defendant  and  prosecutrix  were  mar- 
ried on  the  27th  day  of  December,  1910,  In 
Kodaway  county,  Mo.  They  went  to  house- 
keeping soon  thereafter.  Defendant's  moth- 
er lived  with  them  for  a  short  time,  after 
wblcb  William  Lasley,  defendant's  unde, 
made  his  home  with  them.  About  the  Ist 
day  of  July,  1911,  the  wife  made  a  visit  to 
ber  people,  near  Brookfleld,  Mo.  She  went 
away  with  the  understanding  that  she  would 
be  gone  two  we^s,  but  returned  In  about 
one  week,  arriving  at  night  She  did  not 
find  defendant  at  home,  and  sent  him  word 
to  come  home.  He  did  so,  and  seemed  to  be 
mad.  and  did  not  speak  to  ber  for  a  while, 
but  that  when  be  did  speak  he  said  be  did 
not  aim  for  ber  to  come  back  at  all;  that 
be  was  going  to  Dakota.  It  seems  that  be 
only  furnished  bis  wife  with  sufficient  funds 
to  make  the  visit  to  Brookfleld,  and  she  had 
to  borrow  money  on  which  to  come  home. 

In  a  few  days  after  his  wife  returned 
from  ber  visit,  defendant  announced  that  he 
was  going  in  search  of  work  and  according- 
ly left.  This  was  on  Tuesday.  On  tbe  fol- 
lowing Friday  be  returned  and  said  he  was 
going  to  work  on  the  railroad.  On  Monday 
following  bis  wife  went  to  Maryville  and 
fonnd  defendant  there.  She  asked  bim  "If 
lie  aimed  for  ber  to  stay  up  there  [their 
borne]  with  Uncle  William  all  the  time;" 
that  be  answered  that  she  could  either  stay 
tbere  "or  go  to  Grandma's  and  stay."  From 
tbat  time  on  until  August  the  wife  stayed 


part  of  the  time  at  borne  with  the  nncle  of 
defendant  and  partly  with  friends,  during 
which  period  the  defendant  and  uncle  fur- 
nished the  means  for  living.  On  the  11th 
day  of  August  defendant  removed  his  trunk 
and  clothing  from  his  home.  At  this  time 
his  wife  was  staying  with  Roland  Lasley, 
defendant's  brother.  On  the  following  day 
she  went  to  Maryvllle  and  found  defendabt, 
who  was  employed  there;  but  she  testified 
that  be  would  not  speak  to  ber.  The  next 
day  she  went  to  the  borne  of  her  sister,  Mrs. 
Baker.  In  two  or  three  days  she  left  and 
went  to  the  home  of  Roland  Lasley  and  ro- 
mained  there  a  while. 

About  the  1st  of  September  she  came  back 
to  her  borne.  .Roland  Lasley  and  wife  were 
tbere  at  the  time.  Defendant  came  during 
the  night,  but  he  did  not  see  bis  wife  until 
the  next  morning.  At  this  time  an  arrange- 
ment was  made  between  defendant  and  his 
brother  Roland  that  the  wife  might  go  and 
live  with  the  latter  for  a  period  of  one  year. 
As  a  consideration  for  the  agreement,  de- 
fendant turned  over  to  his  brother  his  fur- 
niture and  paid,  or  was  to  pay,  him  in  addi- 
tion $60.  The  wife  acquiesced  in  the  ar- 
rangement and  went  to  the  home  of  Roland 
Lasley,  and  remained  tbere  until  she  gave 
blrtb  to  a  child.  She  was  not  required  to 
perform  any  service,  and  had  a  separate 
room  for  herself.  The  defendant  further  di- 
rected bis  wife  to  purchase  necessaries  for 
the  child,  and  have  them  charged  to  blm. 
She  made  some  such  purchases,  and  defend- 
ant paid  for  them.  Wltb  defendant's  per- 
mission, she  was  paid  small  sums  of  money 
by  persons  who  were  Indebted  to  him.  The 
wife  became  dissatisfied  with  the  treatment 
she  received  at  the  hands  of  Mrs.  Roland 
Lasley  and  left  them,  and  since  has  been 
living  wltb  friends  and  relatives.  She  says 
that  Mrs.  Lasley  treated  her  so  contemptu- 
ously that  she  could  not  stand  it,  and  for 
that  cause  left 

The  evidence  was  to  the  effect  that  de- 
foidant  was  a  hard-working,  poor  man,  and 
wltb  little  or  no  means  after  paying  his 
debts.  The  Information  was  filed  the  7tb 
day  of  February,  1912,  and  the  conviction 
was  bad  on  March  7,  1912. 

[1]  Although  the  evidence  showed  that  de- 
fendant did  abandon  his  wife,  yet  it  Is  very 
positive  to  the  effect  that  he  did  not  fall  or 
refuse  her  support  During  the  year  within 
which  defendant  had  made  arrangements 
with  his  brother  to  keep  and  support  his 
wife,  this  prosecution  was  begun,  and  he 
was  convicted  of  the  charge  of  abandoning 
his  wife  and  refusing  to  support  her.  Per- 
haps the  'provisions  defendant  made  for  the 
supi>ort  of  his  wife  were  not  as  ample  as 
they  might  have  been,  yet,  when  we  consid- 
er his  means  for  doing  so,  we  are  satisfied 
that  be  practically  made  reasonable  provi- 
sions for  that  purpose. 
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The  criminal  intent  which  the  statute  ire- 
quires  in  order  to  constitute  the  offense  is 
wholly  lacking.  State  v.  Doyle,  68  Mo.  App. 
219.  It  Is  said  tliat:  "In  a  prosecution  for 
wife  abandonment,  there  can  be  no  convic- 
tion where  the  evidence  for  the  prosecution 
shows  that  at  the  date  of  the  information 
the  wife,  although  abandoned  by  defendant, 
was  living  upon  his  means."  State  v.  Fuchs, 
17  Mo.  App.  458.  This  case  and  the  one  un- 
der consideration  are  exactly  alike  in  prin- 
ciple. 

[2]  This  prosecution  was  instituted  during 
the  year  within  which  defendant  had  made 
arrangements  for  the  wife's  support.  That 
she  became  dissatisfied  with  the  arrange- 
ment has  no  bearing  whatever  as  evidence 
of  a  criminal  intent  upon  the  part  of  de- 
fendant 

[3]  We  think  there  was  no  question  what- 
ever, upon  the  undisputed  evidence,  that  de- 
fendant was  not  guilty  of  the  crime  charged, 
and  that  the  court  should  have  directed  the 
jury  to  return  a  verdict  for  the  defendant, 
as  asked. 

Reversed.  Defendant  discharged.  All  con- 
cur. 


HODSON   T.  McANERNEY   et  ti. 

(Kansas  City  Court  of  Appeals.     MissourL 

Dec.  9,  1912.) 

1.  Appkal   ahu   Ebbob    (I   611*)— Record- 
Bill  OF  BXOKPTIONB. 

Where  the  record  proper  does  not  show  the 
filing  of  the  bill  of  exceptions,  the  bill  cannot 
be  reviewed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2319-2321;  Dec.  Dig.  I 
611.*] 

2.  Appeal  and  Erbob  (i  601*)— Bill  of  Ex- 
ceptions—Nkcessitt— Motion    FOB    Judo- 

lOCNT  OS  PLEADINOS. 

A  motion  for  judgment  on  the  pleadings 
can  only  be  reviewed  when  there  is  an  excep- 
tion thereto  duly  preserved  in  a  bill  of  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-2305;  Dec.  Dig.  i 
601.*] 

Appeal  from  Circuit  Court,  Buchanan  Conn- 
ty;  William  D.  Rusk,  Judge. 

Action  by  William  S.  Hodson  against  John 
J.  McAnerney  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

A.  Bowers,  of  St  Joseph,  for  appellant 
Mytton  &  Parkinson,  of  St  Joseph,  for  re- 
spondents. 

JOHNSON,  X  This  Is  a  suit  in  equity  to 
enforce  the  specific  performance  of  a  con- 
tract for  the  sale  and  exchange  of  real  es- 
tate. The  petition  states  a  good  cause  of  ac- 
tion, the  answer  pleads  affirmative  defenses 
which  need  not  be  stated  in  the  view  we 
take  of  the  case,  and  the  reply  traverses  all 
of  the  facts  relating  to  the  affirmative  de- 
fenses save  one,  the  truth  of  which  is  ad- 


mitted. On  the  theory  that  this  admission 
precluded  a  recovery  defendant  filed  a  mo- 
tion for  Judgment  on  the  pleadings.  The 
court  sustained  the  motion  and  rendered 
judgment  for  defendant    Plaintiff  appealed. 

[1]  The  abstract  of  the  record  filed  by 
appellant  contains  what  purports  to  be  a  bill 
of  exceptions,  but  in  that  part  devoted  to 
the  record  proper  omits  all  reference  to  the 
record  entries  relating  to  the  filing  of  the 
bill.  It  has  been  ruled  time  and  again  that 
a  bill  of  exceptions  cannot  be  allowed  to 
prove  Itself  by  its  own  recitals,  but  must  be 
authenticated  by  record  entries  Which,  in 
turn,  must  be  shown  in  the  abstract  of  the 
record  proi)er.  Hutton  v.  Clark,  145  Mo. 
App.  188,  129  S.  W.  1050;  Redd  v.  Railroad, 
122  Mo.  App.  93,  98  S.  W.  80;  Woodward  v. 
Insurance  Co.,  166  Mo.  App.  244,  137  S.  W. 
638;  Thorp  v.  Railroad,  167  Mo.  App.  495, 
138  S.  W.  100;  Harding  v.  BedoU,  202  Mo. 
625,  100  S.  W.  638. 

[2]  We  cannot  consider  the  bill  of  excep- 
tions, and  therefore  cannot  review  the  action 
of  the  circuit  court  in  sustaining  the  motion 
for  Judgment  on  the  pleadings.  A  motion  of 
this  character  and  ruling  thereon  can  only  be 
brought  to  the  attention  of  an  appellate 
court  by  an  exception  to  the  ruling  dnly 
preserved  in  a  bill  of  exceptions.  In  Godfrey 
V.  Godfrey,  228  Mo.  loc.  dt  513,  128  8.  W.  971, 
it  is  held:  "Such  motion  is  no  part  of  the 
record,  unless  made  so  by  the  bill  of  excep- 
tions." Mechanics'  Bank  v.  Klein,  33  Mo. 
569 ;  Sternberg  v.  Levy,  159  Mo.  loc.  dt  629, 
60  S.  W.  1117,  63  L.  R.  A.  438.  In  the  lat- 
ter case  we  said:  "A  motion  for  Judgment 
on  the  pleadings  is  not  a  demurrer.  It  par- 
takes of  some  of  the  qualities  of  a  demurrer, 
but  It  is  not  a  demurrer,  and  bence  It  is 
not  a  part  of  the  record.  It  is  a  matter  of 
exception,  and  can  only  be  made  a  part  of 
the  record  by  a  bill  of  exceptions.  Tbe 
question  therefore  raised  by  this  motion  is 
not  before  the  court" 

Finding  no  error  In  the  record  properly 
before  us,  the  Judgment  is  affirmed.  All  con- 
cur. 


WARRINGTON  v.  BIRD. 

(St  Louis  Court  of  Appeals.     Missouri.    Dec. 
3,  1912.) 

1.  Tbial  (i  191*) — Instbuctionb— AssuMisa 
Facts. 

In  an  action  for  injuries  from  an  autamo- 
bile,  where  the  only  issue  was  as  to  ownenbip 
and  control  of  the  auto,  and  the  evidence  npon 
this  issue  was  conflicting,  an  instructioD  de- 
claring the  rule  of  care  with  respect  to  tbe  op- 
eration of  automobiles  in  public  stieets,  aod 
directing  that  if  "the  defendant  or  his  agent, 
in  operating  said  automobile  *  *  *  at  tbe 
intersection  of  said  streets,  on  tbe  day  alleged 
in  plaintlfTs  petition,  operated  the  said  car 
without  ol»erving  the  highest  degree  of  caie," 
and  collided  with  plaintifPs  horse  and  buggy, 
plaintiff  could  recover,  vras  error,  as  assaming 
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defendant's  ownership  or  control  of  the  auto- 
mobile. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Pig.  M  420-431,  435;   Dec  Dlff.  »  191. 'i 

2.   MtTNlCIPAI,     COBPOBATIONS     (f     706*)~USB 

OF    Streets — ^Reckless    Dbivinq— Actiows 

FOB  iRJTTBIEfl — IN8TBUCTI0N8. 

In  an  action  for  injuries  from  an  automo- 
bile, where  the  main  issue  was  as  to  its  owner- 
ship and  control,  and  the  evidence  on  that  is- 
sue was  conflicting,  an  instruction  that  if  "de- 
fendant or  liis  agent,  in  operating  said  automo- 
bile, *  *  *  on  the  day  alleged  in  plaintiff's 
petition,  operated  said  car  without  obserring 
the  highest  degree  of  care,"  and  collided  with 
plaintiff's  horse  and  buggj,  plaintiff  could  re- 
cover, was  erroneous,  as  i)ermitting  the  jury  to 
affix  liability  against  defendant  if  it  found  that 
his  agent  was  operating  the  machine  at  the  time, 
without  requiring  a  finding  that  the  agent  was 
operating  it  for  him,  or  In  the  conise  of  his 
employment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1615-1517;  Dec. 
Dig.  f  T06.»] 

Appeal  from  St  Louis  Circuit  Uoort; 
George  H.  Shields,  Judge. 

Action  by  Noah  Warrington  against  J.  H. 
Bird.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Bates  H.  McFarland  and  Jeftries  &  Conim, 
all  of  St  Lonis,  for  appellant  Crittenden 
Clark,  of  St  Louis,  for  respondent 

NORTONI,  J.  This  Is  a  salt  for  damages 
accrued  to  plaintifF  throngh  the  alleged  neg- 
ligence of  defendant  Plaintiff  recovered,  and 
defoidant  prosecutes  the  appeal. 

[1]  It  appears  plaintiff  was  driving  in  a 
buggy  north  on  Garrison  avenne,  in  the  city 
of  St  Lonls,  when  an  antomobile,  at  the 
crossing  on  Locust  street,  collided  with  bis 
horse  and  Inflicted  serious  injuries  thereto. 
The  buggy  was  slightly  injured  as  well.  The 
driver  of  the  automobile  did  not  hesitate,  but 
went  on  with  increased  speed,  supposedly  for 
the  purpose  of  concealing  the  Identity  of 
himself  and  the  ownership  of  the  machine. 
There  is  no  controversy  in  the  case  with  re- 
sjiect  to  the  negligence  of  the  driver  of  the 
automobile.  The  evidence  all  tends  to  prove 
that  the  machine  was  being  operated  at  about 
25  miles  vcr  hour,  and  no  one  contradicts 
it;  whereas  the  8i)eed  ordinance  prescribes 
a  limit  of  10  miles  per  hour.  Neither  Is 
there  a  serious  question  in  the  case  as  it  now 
appears  touching  the  negligence  of  the  plain- 
tiff. In  fact,  the  only  issue  pertained  to  the 
ownership  or  control  of  the  automobile  and 
the  person  operating  it  at  the  time  of  the  in- 
jury. The  evidence  tends  to  prove  that  de- 
fendant owned  the  automobile  on  and  before 
the  16th  day  of  April.  Indeed,  so  much  is 
admitted.  However,  the  collision  occurred  ou 
July  24tb  of  the  same  year,  and  defendant 
insists  ttiat  he  had  sold  the  automobile  there- 
tofore on  April  15tb,  and  no  longer  owned  or 
controlled  it,  and  that  he  bad  no  knowledge 
of  the  collision  "whatever.    The  only  evidence 


introduced  by  plaintiff  tending  to  prove  the 
ownership  of  the  automobile  of  defendant  at 
the  time  of  the  Injury  is  that  it  bore  a  li- 
cense plate  on  the  rear,  ntimbered  2839,  and 
the  public  records  in  evidence  revealed  that 
the  license  of  this  number  was  issued  to  de- 
fendant on  the  14th  day  of  April,  or,  as  de- 
fendant says,  one  day  before  he  sold  the  ma- 
chine. The  statute  provides  such  license  may 
not  be  transferred  to  another.  Other  than 
the  fact  the  number  on  the  license  plate  was 
Identical  with  that  issued  to  defendant  sev- 
eral months  before,  and  the  admitted  fact 
that  defendant  owned  the  machine  until 
AprU  15th,  there  is  naught  In  the  record  to 
suggest  that  either  he  or  his  chauffeur  was 
operating  it  at  the  time  of  the  injury.  From 
what  has  been  said.  It  appears  that  the  only 
issue  in  the  case  pertained  to  the  ovrnershlp 
or  control  of  the  automobile  and  the  identity 
of  the  person  operating  It 

For  plaintiff  the  court  gave  the  following 
Instruction,  over  defendant's  objection  and 
exception:  "It  is  the  duty  of  persons  owning 
and  operating  automobiles  upon  the  public 
streets  to  use  the  highest  degree  of  care  pos- 
sible to  avoid  Injurylng  other  persons  found 
on  such  streets;  and  If  you  belieye  and  find 
from  the  evidence  In  this  case  that  the  de- 
fendant or  hie  agent,  in  operating  $aid  auto- 
molrile  in  and  upon  the  ttreett  of  Oarri»on 
and  Locittt,  and  at  the  intersection  of  said 
streets,  on  the  day  alleged  in  plaintiff's  pe- 
tition, operated  the  said  car  without  observ- 
ing the  highest  degree  of  care,  and  that  while 
so  operating  said  automobile  the  said  auto- 
mobile ran  Into  and  against  plaintlfTs  horse 
and  buggy  and  Injured  plaintiff's  horse  and 
buggy,  and  that  the  plaintiff  at  the  time  was 
exercising  ordinary  care,  then  you  will  find  a 
verdict  for  the  plaintiff."    (Italics  are  ours.) 

It  Is  argued  that  this  instruction  Is  erro- 
neous, in  that,  rather  than  submitting  to  the 
jury  the  question  as  to  whether  defendant  or 
his  agent  was  operating  the  automobile,  it 
assumes  such  to  be  the  fact  and  proceeds 
accordingly.  The  words  italicized  in  the  in- 
struction above  copied  are  those  complained 
of.  Under  prior  controlling  decisions,  the 
argument  seems  to  I>e  sound,  and  should  con- 
trol the  disposition  of  the  appeal.  The  in- 
struction first  declares  the  rule  of  high  care 
which  obtains  under  our  statute  with  re- 
spect to  the  operation  of  automobiles,  and 
then  tells  the  jury  that  if  it  believed  from 
the  evidence  that  the  defendant  or  his  agent, 
in  operating  said  automobile,  operated  the 
same  without  observing  high  care,  etc.,  plain- 
tiff was  entitled  to  recover,  provided  he  was 
exercising  ordinary  care  on  his  part  The 
words  in  italics,  as  employed  in  the  context 
of  the  Instruction  with  respect  to  the  sub- 
ject-matter of  high  care,  seem  to  assume  that 
defendant  or  his  agent  was  operating  the  au- 
tomobile at  the  time,  and  suggest  to  the  jury 
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that  sacfa  was  the  Idea  of  the  oonrt.  In  view 
of  the  tact  that  the  only  lasne  In  the  case 
pertained  to  the  ownership  or  control  of  the 
machine  and  the  Identity  of  the  persons  op- 
erating It,  for  upon  this  question  the  evi- 
dence was  pro  and  con,  this  instruction  is 
erroneous,  in  that  it  seems  to  remove  that 
question  from  the  province  of  the  Jury  en- 
tirely. The  court  may,  in  its  Instructions 
to  the  Jury,  assume  the  truth  of  a  proposi- 
tion which  is  established  by  the  nndlspated 
testimony  and  appears  not  to  be  controvert- 
ed; but  it  is  manifestly  improper  to  do  so 
where  there  is  a  conflict  in  the  evidence, 
and  the  Issue  is  a  vital  one  in  the  case,  as 
here.  See  FuUerton  v.  Fordyce,  121  Mo.  1, 
13,  25  S.  W.  587,  42  Am.  St.  Rep.  516.  See, 
also,  Linn  r.  MassUlon  Bridge  Co.,  78  Mo. 
App.  111.  As  the  liability  of  defendant  de- 
pended entirely  upon  the  fact  that  he,  or  his 
agent  for  him,  was  operating  the  automobile 
at  the  time,  this  question  should  have  been 
submitted  in  plain  terms,  and  not  tacitly 
assumed,  as  the  instruction  reveals. 

12]  This  instruction  is  criticised,  too,  for 
the  reason  that  It  permits  the  jury  to  affix 
liability  against  defendant  if  it  found  that 
defendant's  agent  was  operating  the  auto- 
mobile at  the  time,  without  requiring  a  find- 
ing that  the  agent  was  operating  it  for  him, 
or  in  the  course  of  his  employment  Ob- 
viously, the  criticism  is  a  Just  one;  for, 
though  the  automobile  was  being  operated 
by  defendant's  agent,  his  liability  does  not 
depend  upon  the  mere  fact  of  agency  alone, 
but  depends  as  well  upon  as  to  whether  plaln- 
tifTs  injury  was  received  while  defendant's 
agent  was  acting  about  the  master's  busi- 
ness, or  within  the  scope  of  his  employment 
Especially  is  this  true  in  view  of  the  evi- 
dence and  the  particular  issue  in  this  case; 
for  defendant  denied  the  ownership  of  the 
automobile  and  the  control  of  it  through  him- 
self or  his  servant  and,  indeed,  denied  any 
knowledge  of  the  collision  whatever. 

For  the  reasons  above  stated,  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded.    It  is  so  ordered. 

REYNOLDS,  P.  X,  and  CAULFIELD,  J., 
concur. 


STATE  ex  rel.   VHiBlCK  et  al.  ▼.   ALLEN, 

Circuit  Jadge. 

(St  Louis  Court  of  Appeals.     MissoarL    Dec. 

3,  1012.) 

1.  EbccEFTioNS,  Bill  of  (|  51*)— Sionatttbes 
— Refusal— Gbounds. 

That  a  bill  of  exceptions  is  not  tme  is 
Bufficient  to  justify  a  judge  in  not  signing  It 

FEd.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent  Dig.  H  74,  78;  Dec  Dig.  §  51.*] 

2.  Exceptions,    Bill   of   (|   6*)— Motions— 

Contents. 

When  an  appeal  is  taken  from  the  over- 
ruling of  a  motion  to  set  aside  a  default  judg- 


ment matters  that  occurred  at  the  time  of  th« 
default  are  immaterial,  and  have  no  place  in 
the  bill  of  ezceptiona. 

[Ed.  Note.— For  other  cases,  see  Elceeptions. 
BUI  of,  (^t  Dig.  if  8,  12 ;    Dec  Dig.  i  6.*] 

3.   BZCXFTIORS,    BlU,   OF    (i    6*)— OOHTEKTS— 

Jddiciai.  NoncB. 

Matters  of  which  the  trial  court  took  jo- 
didal  notice  are  properly  incorporated  in  a  bill 
of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Bkceptions, 
Bill  of,  (3ent  Dig.  f|  a  12 ;  Dec  Dig.  f  &•] 

Original  application  for  mandamus  by  tbe 
State,  on  the  relation  of  O.  F.  Elrick  and 
another,  against  Charles  Clafflin  Allen,  Judge 
of  the  St  Louis  Circuit  Court    Writ  granted. 

Earl  M.  Pirkey,  of  St  Louis,  for  rdators. 
H.  A.  Loevy,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  On  application  of  re- 
lators an  alternative  writ  of  mandamus  was 
issued  against  the  Honorable  Charles  Claf- 
flin Allen,  ono  of  the  Judges  of  the  circuit 
court  of  the  city  of  St.  Louis,  requiring  him 
to  sign  a  certain  bUl  of  exceptions  in  a  cause 
in  which  one  G.  E.  Armstrong  was  plaintiff 
and  the  relator  Elrlck  and  one  Rankin  wen 
defendants,  or  to  show  cause  on  a  day  nam- 
ed why  he  should  not  do  so.  Accompanyins 
the  petition  for  the  writ  of  mandamus  Is  a 
copy  of  the  proposed  bill  of  exceptions  which 
had  heea  tendered  to  the  honorable  Judge  of 
the  circuit  court  within  due  time  and  which 
he  had  been  requested  to  sign  but  which,  as 
was  averred,  he  had  dedlned  to  sign.  In 
due  course  respondent  filed  his  return  to  the 
alternative  writ  admitting  that  he  bad  re- 
fused to  sign  the  bill  of  exceptions  which  had 
been  tendered.  Something  like  eleven  rea- 
sons are  given  for  this  refusal.  The  first 
reason  is  that  he,  as  judge,  had  refused  to 
sign  the  bill  of  exceptions  because  it  was 
untrue.  Summarizing  the  reasons  which  fol- 
low this  general  denial  of  the  truthfulness 
of  the  return,  it  appears  that  the  honorable 
circuit  Judge  refused  to  sign  this  bill  of  ex- 
ceptions because,  first  it  omitted  to  set  out 
matters  that  had  occurred  at  the  time  ot  the 
trial  of  the  cause  in  the  circuit  court  i°°^ 
accurately,  at  the  time  when  default  was 
taken  against  the  defendants,  and  because  It 
included  matters  of  which  the  learned  trial 
Judge  claimed  that  tbe  court  took  Judicial 
notice. 

The  action  which  is  at  the  foundation  of 
this  controversy  was  instituted  by  Armstrong 
against  Elrlck  and  Rankin  before  a  Justice 
of  the  peace  of  the  city  of  St  Louis.  It  ap- 
pears that  on  the  trial  before  the  justice 
there  was  a  judgment  against  tbe  defendants 
there,  from  which  judgment  the  d^endant 
Elrlck  appealed  to  the  circuit  court,  giving 
the  usual  appeal  bond,  with  Kldwdl,  the 
other  relator  here,  as  surety.  This  cause,  os 
appeal,  was  docketed  for  trial  in  the  circuit 
court  In  due  course  and  being  called  for 
trial  and  the  appellant  Elrlck  not  appearing, 
as  is  recited  In  the  judgment  Judgment  went 


•For  otber  eases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  DIt.  Ker-No.  Series  ft  Rap'r  lodozss 


Digitized  by 


Google 


Ittt^ 


BTAtK  y.  WHITB 


757 


against  him  and  his  surety,  it  being  set  out 
in  the  judgment  that  appellant  Elrl(^,  al- 
though duly  called,  failed  to  appear  to  prose- 
cute his  appeal,  and  that  thereupon  on  mo- 
tion of  plaintiff  the  judgment  of  the  justice 
was  affirmed.  It  was  thereupon  adjudged 
that  the  plaintiff  recover  of  the  defendant 
Elrick  and  of  Kldwell,  the  surety  on  his  ap- 
peal bond,  the  amount  sued  for,  with  Interest 
and  costs  and  that  execution  issue  therefor. 
In  due  time  the  relators  here  appeared  in 
the  circuit  court  and  filed  a  motion  to  set 
aside  the  judgment  and  for  a  trial  thereon, 
accompanying  the  motion  with  aflldavits.  The 
motion  was  resisted,  Armstrong,  the  plain- 
tiff in  the  cause  filing  counter-affidavits.  All 
of  these  are  set  out  in  the  bill  of  exceptions 
which  was  tendered.  After  the  consideration 
of  the  motion  to  set  aside  the  judgment  and 
for  trial  it  was  overruled  by  the  trial  court. 
Whereupon  Blrick  and  his  surety  against 
whom  the  judgment  had  been  rendered  in  the 
circuit  court  prayed  for  an  appeal  to  this 
court,  paying  the  docket  fee  and  filing  an 
appeal  bond,  which  was  duly  approved  by^  the 
court  and  the  appeal  granted,  the  trial  court 
at  the  same  time  granting  an  extension  of 
time  within  which  to  tender  a  bill  of  excep- 
tions. Within  the  time  limited  by  the  sev- 
eral extensions  the  relators  tendered  their 
bill  of  exceptions  and  asked  that  it  be  signed 
and  filed  in  the  cause.  The  honorable  circuit 
judge  declining  to  sign  It,  as  before  stated, 
the  alternative  writ  was  issued  out  of  this 
court 

[1,  2]  As  before  stated,  the  first  reason  as- 
signed by  the  honorable  circuit  judge  for  re- 
fusing to  sign  the  bill  of  exceptions  is  that 
It  was  nntrue.  This  in  itself  is  a  sufficient 
reason,  justifying  a  circuit  judge  in  his  re- 
fnsal  to  sign  a  bill'  of  exceptions  tendered.  If 
tbe  return  had  ended  wltii  this  statement  it 
might  have  ended  the  matter.  Bat  the  learned 
trial  judge,  with  great  frankness  and  pro- 
priety sets  out  wherein  he  deems  it  to  be  un- 
true, and  sets  out  the  matters  omitted,  and 
designates  those  which  he  claims  are  improp- 
erly embodied  in  the  bill,  and  it  was  conced- 
ed at  the  argument  of  the  cause  that  this 
denial  of  the  truth  of  the  bill  was  a  general 
statement,  more  in  the  nature  of  a  conclu- 
sion, and  that  the  real  reasons  for  tlie  re- 
fusal of  the  h<morabIe  circuit  judge  to  sign 
tlte  bill  of  exceptions  were,  first,  that  it  neg- 
lected to  set  out  matters  which  had  trans- 
I^red  in  his  court  at  the  time  of  the  rendi- 
tion of  the  judgment  by  default  against  the 
relators,  the  honorable  circuit  judge  con- 
tending that  it  was  necessary  to  set  these 
matters  out  in  order  to  present  a  complete 
history  of  the  case;  second,  that  it  set  out 
matters  of  which  the  court  took  judicial  no- 
tice. The  question  for  our  determination 
most  therefore  be,  whether  these  reasons  are 
good  and  sufficient  in  law. 

Constd^ring  the  first  reason,  we  are  nnatde 
to  bold  It  valid.    The  sole  matter  presented 


for  the  det^minatlon  of  the  trial  court  was 
the  motion  of  relators  to  set  aside  the  judg- 
ment which  had  been  rendered  against  them, 
and  it  was  from  the  action  of  the  court  on 
this  motion  that  the  appeal  was  taken,  not 
from  the  judgment  which  had  been  rendered 
in  the  cause.  What  occurred  at  the  time  the 
judgment  by  default  was  rendered  was  there- 
fore, for  the  consideration  of  this  motion. 
Immaterial,  and  it  was  unnecessary  matter 
to  incorporate  in  the  bill  of  exceptions  seek- 
ing to  review  the  action  of  the  trial  court 
on  the  motion. 

[3]  The  other  group  of  objections  to  the 
signing  of  the  bill  of  exceptions  which  the 
honorable  circoit  judge  makes  is,  that  the 
bill  tendered  incorporates  matters  of  which 
it  is  claimed  the  trial  court  took  judicial  no- 
tice. However  that  might  be  and  however 
far  the  trial  court  might  take  judicial  notice 
of  matters  occurring  before  it,  as  the  case 
which  was  to  be  presented  to  the  appellate 
court,  we  are  unable  to  see  how  this  latter 
court  can  take  judicial  notice  of  matters 
which  are  not  In  any  manner  presented  to  it 
and  which  did  not  occur  before  it  but  which 
occurred  before  the  trial  court,  unless  set 
out  in  the  bill  of  exceptions. 

Our  consideration  of  the  whole)  case  is  that 
the  reasons  given  by  the  honorable  circuit 
judge  for  his  refusal  to  sign  the  bill  of  ex- 
ertions tendered,  and  a  copy  of  which  is  at- 
tached to  the  petition  for  the  mandamus  in 
this  case,  are  insufficient  In  law. 

The  alternative  writ  heretofore 'issued  is 
made  final  and  it  is  ordered  that  the  Honor- 
able Charles  Clafflin  Allen,  as  judge  of  the 
circuit  court  of  the  city  of  St  Louis,  sign 
the  bill  of  exceptions  as  prepared  and  ten- 
dered by  counsel  for  relators  and  as  set  out 
in  the  petition  herein,  changing  however,  the 
date  of  his  signing  thereof  from  July,  1911, 
to  the  date  at  which  he  actually  signs  it 

NORTONI  and  CAULFIELD,  JJ.,  concur. 


STATE  V.  WHITB. 

(St  Louis  Court  of  Appeals.     MlssoiirL    Dec. 

S,  1912.) 

1.  LiBKL  ANn  St-ANnxB  (|  141*)— CsnaHAL 

Offensks— Elements. 

Under  Bev.  8t  1909,  |  4817,  providing 
that  every  person  falsely  or  maliciously  charg- 
ing or  accusing  any  female  of  adultery  or 
whoredom  by  fiusely  speaking  concerning  her 
in  the  presence  of  others  any  false  words  im- 
puting any  such  olfense  shall  be  guilty  of  a  mis- 
demeanor, the  words  must  impute  lack  of 
chastity,  and  if  it  appears  from  the  circum- 
stances under  which  they  were  uttered  tliat  they 
were  not  intended  or  to  l>e  understood  as  im- 
puting lack  of  chastity,  but  were  intended  and 
to  be  understood  as  terms  of  abuse  or  vitupera- 
tion, the  uttering  of  them  does  not  constitute 
the  offense,  and  hence,  where  the  evidence  tend- 
ed strongly  to  show  that  they  were  used  as 
terms  of  abuse,  an  instruction  to  this  effect  was 
improperly  denied. 

[Ed.   Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  402 ;   Dec.  Dig.  |  141.*] 
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2.  LiBKt  AND    Slaitdeb   (I   143*)— Obiminai. 

OrFKNSEB — BlEUEKTB. 

In  cases  of  criminal  dander,  the  gist  of 
the  action  ia  defendant's  intention  in  uttering 
the  words. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
SUnder,  Cent  Dig.  f  406;   Dec.  Dig.  f  143.*] 

Appeal  from  Clrcait  Court,  Mississippi 
County ;   Henry  C.  Riley,  Judge. 

Mary  E.  White  was  convicted  of  crime, 
and  she  appeals.    Reversed  and  remanded. 

Boone  &  Lee  and  H.  C.  O'Bryan,  all  of 
Charleston,  Gresham  &  Moore,  of  Sikeston, 
and  Lather  Ely  Smith,  of  St  Louis,  for  ap- 
pellant J.  M.  Haw,  of  Charleston,  and  Geo. 
H.  Traylor,  of  New  Madrid,  for  the  State. 

CAULFIELD,  J.  [1]  The  defendant  ap- 
peals from  a  conviction  and  fine  of  $500 
under  section  4817  of  the  Revised  Statutes 
of  Missouri  1909,  which  provides  that  "every 
person  who  shall  falsely  and  maliciously 
charge  or  accuse  any  female  of  *  *  * 
adultery  or  whoredom,  by  falsely  speaking 
of  and  concerning  such  female.  In  the  pres- 
ence and  hearing  of  any  other  person  or  per- 
sons, any  false  and  slanderous  words  which 
shall  impute  to  her  any  such  offense,  *  *  • 
shall  be  deemed  guilty  of  a  misdemeanor." 
The  evidence  tended  to  prove  that  the  de- 
fendant and  Mrs.  Walker  occupied  adjoining 
farms,  and  on  several  occasions  the  latter's 
cattle  had  gotten  Into  defendant's  wheat 
field.  On  the  last  one  defendant's  father 
and  hired  man  undertook  to  put  the  tres- 
passing cattle  into  defendant's  lot  near  her 
house,  Mrs.  Walker,  with  her  little  10  year 
old  girl,  arrived  on  ttte  scene  about  the  time 
the  men  were  driving  the  cattle  Into  defend- 
ant's back  lot  This  back  lot  had  three  gates, 
one  from  the  field,  another  into  another  lot 
called  the  front  lot  and  another  out  into  the 
public  road.  Mrs.  Walker  stood  at  the  gate- 
way leading  Into  the  road,  and  asked  defend- 
ant's father  to  turn  the  cattle  out,  and  let 
her  take  them  home.  This  he  refused  to  do, 
and  proceeded  to  drive  them  on  through  the 
back  lot  into  the  front  lot  About  this  time 
Mrs.  Traylor,  the  other  prosecuting  witness, 
came  along  with  her  little  girl,  and,  ascer- 
taining the  trouble,  advised  Mrs.  Walker 
to  go  in  and  get  her  cattle.  Both  the  women 
and  Mrs.  Walker's  little  girl  then  went  into 
the  defendant's  back  lot,  and  Mrs.  Walker 
opened  the  gate  leading  into  the  defendant's 
front  lot  where  the  cattle  were.  Then  Mrs. 
Walker  and  her  little  girl  went  Into  the 
front  lot,  and  commenced  to  drive  the  cattle 
out  while  Mrs.  Traylor  stood  at  the  gate. 
Mrs.  Walker's  version,  on  direct  examina- 
tion, of  what  happened  about  this  time,  is 
as  follows:  "A.  Mrs.  White  said:  'Don't  open 
that  gate.'  I  said:  'AH  right.  Come  on 
Sarah,  we  will  let  them  alone.'  Q.  Sarah, 
who  is  that?  A.  My  girl.  So  Sarah  start- 
ed, and  Mrs.  White  came  running  to  the 
door^-came   running  out  of  the  door,   say- 


Ing,  'Don't  open  that  gate;  don't  yon  open 
that  gate;  I  will  shoot  you.  I  will  set  my 
dogs  on  you,  you  dirty  whoring—'  Q.  State 
the  very  words.  A.  'You  dirty,  whoring 
bitches  you.  I  will  shoot  you.  I  will  set 
my  dogs  on  you.'  Hair  flying,  and  she  came 
running  towards  us.  She  stooped  on  her 
right  side  and  pulled  up  her  clothes  some- 
thing near  her  knee,  and  pulled  a  pistol  from 
her  clothes,  and  came  running,  and,  when 
she  put  her  hand  to  the  gate.  Is  when  I  saw 
It  was  a  pistol;  and  I  was  waiting  for  my 
girl  to  come  out  and  get  in  front  of  me 
before  I  started.  She  said,  'Get  out  of  here.' 
I  said,  'AU  right,  Mrs.  White.'  My  girl  runs, 
crying,  saying,  'Run,  Mama—'  Judge  O'Bry- 
an: Object  to  her  telling  about  what  the 
girl  did.  A.  She  said,  'Yes,  sir;  you  get 
run.'  I  said:  'Mrs.  White,  give  me  time. 
I  am  going.*  And  she  said,  'Get'  and  was 
hissing  the  dog,  calling  us  bad  names  every 
few  T^ords  she  spoke,  saying,  'Yon  dirty 
whoring  bitches.'  She  said  she  would  shoot 
the  hair  off  of  onr  head.  She  would  call  as 
'You  dirty,  whoring  bitches.'"  On  cross-ex- 
amination she  said  that  defendant  had  called 
her  and  Mrs.  Traylor  "whoring  bitches"  as 
many  as  seven  or  eight  times;  that  defend- 
ant talked  so  fast  witness  could  not  say  how 
many  times;  that  witness  was  badly  fright- 
ened; that  defendant  said,  pointing  her 
finger,  "I  mean  you,  Mrs.  Walker,  and  Mrs. 
Traylor,  both  of  you,"  and  also  said  that  the 
Walkers,  Foresters,  and  Traylors  had  been 
running  over  her;  that  defendant  talked  and 
fussed  80  much  that  witness  could  not  tell 
all  she  said.  Mrs.  Traylor  added  that  de- 
fendant also  called  them  "dirty  low  down 
dogs,"  and  said  that  the  Foresters  and  Tray- 
lors "had  run  over  her,  and  now  the  Traylors 
and  Walkers  were  trying  to  run  over  her, 
but  they  couldn't  do  It" 

We  think  the  foregoing  is  fairly  indicative 
of  the  dreumstances  and  manner  In  whldi 
the  alleged  slander  occurred  according  to  the 
state's  theory.  Mrs.  Walker  was  corroborat- 
ed by  Mrs.  Traylor  and  the  two  little  girls. 
The  defendant  and  her  hired  man,  Ben 
Chandler,  the  latter  by  deposition,  testified 
in  her  behalf  as  to  the  particular  Inddoit 
in  question.  Their  testimony  tended  to  prove 
that  the  defendant  did  not  have  a  pistol  or 
urge  the  dog  on  the  two  women  and  chlldroi, 
and  did  not  use  the  language  attributed  to 
her.  According  to  Chandler:  "Mrs.  White 
said,  'Get  oat  of  the  lot  and  let  the  cattle 
alone.'  Mrs.  Walker  made  the  remark  that 
she  was  going  to  take  the  cattle.  Mis. 
White  told  her  she  wouldn't  get  them  and 
said,  'Get  out  of  the  lot  and  stay  out'  Mrs. 
Walker  said,  'All  right,  Mrs.  White,'  and  she 
went  out;  and  Mrs.  White  said,  'Yon  had 
better  be  at  home  tending  to  your  own  busi- 
ness and  cleaning  np  your  filthy  house,  In- 
stead of  being  np  here  trying  to  attend 
to  mine;'   and  they  went  off."    The  defend- 
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ant's  testimony  is  to  much  the  same  effect. 
There  was  also  considerable  uncontradicted 
testimony  to  the  effect  that  four  or  five 
years  before  defendant  had  suffered  such  a 
serious  mental  derangement  as  to  necessitate 
her  removal  to  the  state  insane  asylum.  A 
physician  testified  that  her  mental  derange- 
ment was  of  the  periodical  type;  that  Is, 
was  liable  to  recur  from  time  to  time. 

The  defendant  was  refused  an  Instruction 
to  the  effect  that  "If  the  Jury  from  the  evi- 
dence and  circumstances  ta  evidence  believe 
that  the  words  spoken  by  the  defendant  were 
uttered  by  her  In  anger,  as  terms  of  abuse 
and  reproach  to  the  said  Susie  Walter  and 
Sadie  Tray  lor,  and  was  not  Intended  as  the 
truth,  and  was  understood  by  the  hearers 
as  being  mere  terms  of  abuse  and  uttered  in 
anger,  and  not  Intended  tq  charge  them  with 
whoredom,  then  the  Jury  should  find  for  the 
defendant"  In  our  opinion  such  instruc- 
tion should  have  been  given. 

[2]  In  cases  of  criminal  slander  the  gist 
of  the  action  is  the  intention  of  the  defend- 
ant in  uttering  the  words.  State  v.  Boos, 
6&  Mo.  App.  637.  The  words  used  must 
have  imputed  lack  of  chastity  to  the  woman 
or  women  mentioned.  State  v.  Ciolllns,  117 
Mo.  App.  658,  83  S.  W.  325.  If  it  is  appar- 
ent from  the  circumstances  under  which  the 
words  were  uttered  that  they  were  not  In- 
tended or  to  be  understood  as  imputing  such 
lack  of  chastity,  but  were  intended  and  to  be 
understood  only  as  mere  terms  of  abuse  or 
vituperation,  then  the  uttering  of  them 
does  not  constitute  criminal  slander.  See 
Brldgman  v.  Armer,  S7  Mo.  App.  528. 
Though  we  are  not  quite  prepared  to  say 
that  the  evidence  on  the  part  of  the  state 
showed  conclusively  that  the  words  com- 
plained of  were  used  as  mere  terms  of  abuse 
and  not  to  Impute  lack  of  chastity,  it  liad, 
to  say  the  least,  a  strong  tendency  in  that 
direction,  and  amply  Justified  the  giving  of 
the  instruction  asked. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

EBYNODDS,  P.  J.,  and  NORTONI,  J.,  con- 
car. 


CUSTER  et  al  v.  CITT  OF  SPRINGFIELD 

et  al. 

(Springfield  Court  of  Appeals.    MisaourL    Dee. 
2,  1912.) 

1,   MURICIPAI,    CORPOBATIONB    (|    330*) — PUB- 
LIC ImPBOVEMENTB  —  CONTBAOTS  —  USK   OF 

Patented  Articles. 

Where  a  city  charter  provides  that  pub- 
lic work  and  material  purchased  therefor  shall 
be  let  to  the  lowest  and  best  bidder,  there  must 
as  a  general  rule  be  an  opportunity  for  active 
competition;  but  where  a  patented  article,  or 
one  held  in  monopoly,  is  in  the  bona  fide  opin- 
ion of  the  public  authorities  of  such  exception- 


al superiority  that  it  would  he  a  public  injury 
not  to  use  it  it  may  be  required  to  be  used. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Goniorations,  Cent  Dig.  H  864,  865;   Dec.  Dig. 

2.  PuiADiNO  (I  8*) — CoNOLrmoNS. 

In  a  proceeding  to  enjoin  municipal  officers 
from  entering  into  a  contract  for  paving  on 
the  ground  of  its  illegality,  the  facts  constitut- 
ing such  illegality  must  be  pleaded;  and  an 
allegation  that  the  patenting  of  a  paving  mate- 
rial was  a  Bubterfuge  to  prevent  competitive 
bidding  is  more  a  general  expression  than  an 
allegation  of  fact 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gi  12-28% ;   Dec  Dig.  i  8.*] 

3.  Mdnicipai.  Cobfobations   (|  294*)— Pdb- 

UG    IMFBOVEUENTS PBELIMINABT    RSBOLn- 

TiON — Descbiption  or  Matkbialb. 

Cities  of  the  third  class  are  required  to 
publish  a  resolution  as  a  preliminary  to  a  pub- 
lic improvement  which  snail  state,  directly  or 
by  reference,  the  nature  and  character  of  the 
improvement  a  patented  article  furnishing  its 
own  standard  in  such  case;  otherwise  the  pro- 
ceedings are  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  776-788,  791;  Dec 
Dig.  i  294.*] 

4.  Municipal  Cobpobatiohb  (|  297*)  — Pub- 
lic Iupbovementb — Rekonstrance. 

Property  owners,  upon  notice  of  a  proposed 

Eublic  improvement  by  publication  of  the  pre- 
minary  resolution,  may  prevent  the  improve- 
ment by  filing  remonstrance  within  a  certain 
time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.H  797,  798;  Dec  Dig. 
I  297.*] 

5.  Municipal  Cokpobationb  (|  823*)— Pub- 
lic Impbovements— Pbeliminaby  Pboceisd- 
iNOS— Specification  as  to  Matebialb. 

A  city  council  acting  in  good  faith  in  se- 
lecting a  patented  paving  material  not  shown 
to  be  fraudulent  or  mferior  to  other  paving  ma- 
terials in  common  use  and  less  expensive  will 
not  be  restrained  in  a  suit  by  property  owners 
who  have  made  no  preliminary  remonstrance, 
since  that  would  be  to  substitute  the  judgment 
of  the  court  for  the  discretion  of  the  council. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  842-846;  Dec  Dig. 
§  323.*] 

Appeal  from  Circuit  Court  Greene  Coun- 
ty; Guy  D.  Klrby,  Judge. 

Injunction  by  Sallie  R.  Custer  and  others 
against  the  City  of  Springfield,  James  H. 
Langston,  city  clerk,  and  Harry  G.  Horton, 
city  engineer.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Wright  Bros.,  of  Springfield,  for  appel- 
lants. Leonard  Walker,  Fred  Moon,  and 
Frank  Bl  Williams,  amlcl  cnrlie,  all  of  Spring- 
field, for  respondents. 

GRAY,  3.  This  Is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  of  Greene  county 
sustaining  a  demurrer  to  the  plaintiffs'  peti- 
tion. The  suit  is  one  in  equity  against  the 
city  of  Springfield,  James  H.  Langston,  city 
clerk  of  said  city,  and  Harry  G.  Horton, 
city  engineer.  The  plaintltFs  are  the  own- 
ers of  real  estate  on  Center  street,  in  said 
city,  and  seek  to  enjoin  the  defendants  from 
entering  into  any  contract  for  the  construc- 
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tlon  of  a  payement  qn  said  street,  and  to 
have  a  certain  ordinance  authorizing  the 
paving  adjudged  null  and  void.  On  the  17th 
day  of  October,  1911,  the  city  council  passed 
an  order  directing  the  dty  engineer  to  pre- 
pare and  file  spedflcatlons  for  the  construc- 
tion of  "Hassam  pavement,  patented  (class 
B),  on  Center  street  from  Benton  avenue  to 
the  National  boulevard."  Having  adopted 
the  preliminary  statutory  resolution  and  no 
remonstrance  having  been  flled,  the  council 
on  the  2d  day  of  January,  1912,  passed  an 
ordinance  for  the  Improvement.  Section  1 
of  that  ordinance  reads:  "That  there  Is 
hereby  ordered  constructed  on  Center  street 
from  the  center  line  of  Benton  boulevard  to 
the  west  curb  line  of  the  National  boulevard 
Hassam  pavement,  patented  (class  B)."  The 
petition  alleges:  "Plaintiffs  state  that  by 
the  terms  of  said  ordinance  Hassam  pave- 
ment, patented  (class  B),  is  designated  as 
the  pavement  required  to  be  constructed  on 
said  Center  street  and  plaintiffs  say  that 
the  method  of  application  of  the  material  In 
the  construction  of  said  pavement  Is  patent- 
ed and  the  patentee  or  his  assigns  owns  and 
controls  the  patent  and  the  said  method  of 
construction.  Plaintiffs  aver  and  say  that 
such  patent  Is  e  subterfuge  created  for  the 
purpose  of  endeavoring  to  prevent  competi- 
tive bidding  for  the  construction  of  street 
paving  as  required  by  the  statutes  of  the 
state  of  Missouri  and  charter  of  said  dty, 
and  thereby  cause  a  fraud  to  be  wrought  up- 
on the  plaintiffs  and  the  owners  of  property 
abutting  on  said  street  Plaintiffs  aver  that 
the  arbitrary  selection  of  said  Hassam  pave- 
ment, patented  (class  B),  by  the  city  coun- 
cil, will  prevent  and  stifle  competitive  bid- 
ding as  required  by  the  statutes  of  the  state 
of  Missouri  and  the  charter  of  said  city, 
and  the  plaintiffs  say  that  In  the  said  city 
of  Springfield  streets  have  been  paved  with 
material  of  as  equally  good  quality  as  the 
Hassam  pavement,  patented  (class  B),  and 
of  the  same  general  character  and  equal  in 
all  respects  thereto  and  such  material  is  now 
so  used  in  constructing  pavements  In  said 
city  and  are  known  as  'concrete  paving,'  'as- 
phaltlc  concrete  paving,'  and  other  kinds, 
and  said  concrete  paving  is  composed  of 
practically  the  same  material  as  the  said 
Hassam  pavement,  patented  (class  B),  and 
composed  of  the  same  kind  of  material  and 
of  the  same  general  character  and  value. 
Plaintiffs  aver  there  Is  no  good  or  sufficient 
reason  for  the  city  of  Springfield  by  ordi- 
nance or  otherwise  to  direct  the  construction 
of  the  pavement  on  said  Center  street  with 
Hassam  pavement,  patented  (class  B),  to  the 
exclusion  of  other  material  of  an  equally 
good  quality,  and  of  the  same  general  char- 
acter and  value  and  to  the  exclusion  of  said 
pavement  known  as  'concrete  paving,'  'as-- 
phaltlc  concrete  paving,'  and  other  kinds,  all 
of  which  are  of  an  equally  good  quality  as 
the  said  Hassam  pavement,  patented  (class 
B),  and  of  the  same  general  character  and 


value,  and,  when  constructed,  the  pavement 
Is  of  the  same  general  character  as  said 
Hassam  pavement,  and  makes  an  equally 
good  pavement  and  la  less  expensive  to  con- 
struct By  so  limiting  the  construction  of 
the  pavement  on  said  Center  street  to  the 
said  Hassam  pavement,  patented  (class  B), 
the  constructing  of  said  pavement  will  be 
placed  In  the  hands  of  the  patentee  or  his 
agents  in  said  dty  which  will  result  In  the 
plaintiffs  and  the  other  property  owners  be- 
ing required  to  pay  a  larger  price  for  such 
construction  than  they  would  be  required  to 
pay  tf  the  pavement  required  to  be  used 
were  not  limited  to  said  Hassam  pavement 
patented  (class  B),  and  would  enable  the 
contractor  to  obtain  an  excessive  and  exorbi- 
tant price  and  compensation  for  the  con- 
struction of  said  pavement  Plaintiffs  say 
that  said  ordinance  is  null  and  void,  because 
repugnant  to  the  provision  of  the  charter  of 
said  city  and  the  statutes  of  the  state  of  Mis- 
souri which  require  that  contracts  shall  be 
awarded  to  the  lowest  and  best  bidder,  and 
because  it  arbitrarily  precludes  the  use  of 
any  material  or  pavement  other  than  Has- 
sam pavement  patented  (class  B),  although 
other  material  and  pavement  exists  as  here- 
inbefore stated,  and  arbitrarily  deprives  the 
landowners  of  whom  plaintiffs  are  a  portion 
of  the  benefits  of  full  and  fair  ocMnpetltlon." 

[1]  It  Is  well  settled  by  the  authorities  of 
this  state  that  as  a  general  rule,  where  the 
charter  of  a  dty  provides  that  public  work 
and  material  purchased  therefor  shall  be  let 
to  the  lowest  and  best  bidder,  there  must  be 
an  opportunity  for  active  competition.  Shoen- 
berg  V.  Field,  95  Mo.  App.  241,  68  S.  W.  945^, 
Curtice  ▼.  Schmidt  202  Mo.  708,  101  S.  W. 
61,  10  Ann.  Cas.  702;  Swift  v.  City  of  St 
Louis,  180  Mo.  80,  79  S.  W.  172.  There  is 
an  exception  to  this  general  rule  based  on 
the  supposed  necessity  of  the  situation.  This 
exception  is  that  where  there  is  a  patoited 
artide,  or  one  held  In  monopoly,  which  in 
the  eye  of  the  authorities  is  of  such  excep- 
tional superiority  that  it  would  be  a  public 
Injury  to  be  deprived  of  it  it  may  be  re- 
quired to  be  used.  Barber  Asphalt  Par.  Co. 
V.  Hunt  100  Mo.  22,  13  S.  W.  98.  8  I..  R.  A. 
110,  18  Am.  St  Rep.  530;  Verdln  v.  City  of 
St  Louis,  131  Mo.  26,  S3  S.  W.  480,  36  S. 
W.  62;  Swift  v.  City  of  St  Louis,  supra; 
Paving  Co.  V.  Field,  188  Mo.  182,  86  S.  W. 
860;  Cleveland  Trinidad  Paving  Ca  v.  Mc- 
Lord,  145  Mo.  App.  141,  130  8.  W.  371. 
From  these  cases  the  rule  is  firmly  announced 
that  the  dty  council,  acting  In  good  faith, 
has  the  right  to  designate  a  patented  article 
to  be  used  for  the  improvement  of  its  streeta 
It  therefore  necessarily  follows  that  the  or- 
dinance In  question  Is  not  void  simply  be- 
cause it  designates  a  certain  patented  ar- 
ticle, and,  if  It  Is  void.  It  must  be  because 
of  certain  other  allegations  In  plaintiffs'  pe- 
tition relating  thereto. 

We  will  now  examine  these  allegations. 
The  first  one  Is  that  the  pavement  Is  pat«it> 
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ed  and  the  patentee  or  hts  assigns  owns  and 
controls  the  patent  and  the  method  of  con- 
struction. This  Is  true  of  every  patented  ar- 
ticle, and  the  prime  reason  for  secnrlng  a 
patent  Is  to  secure  to  the  patentee  a  priv- 
ilege and  exclusive  right 

[2]  It  is  next  alleged  that  said  patoit  Is  a 
subterfuge  created  for  the  purpose  of  en- 
deavoring to  prevent  competitive  bidding. 
This  can  hardly  be  said  to  be  an  allegation 
of  f&ct,  but  rather  a  general  expression  and 
insinuation.  In  Paving  Co.  v.  Field,  188  Mo. 
loc.  dt  203, 86  S-  W.  865,  our  Supreme  Court 
says:  "It  is  absolutely  essential  to  a  valid 
charge  of  this  character  to  plead  the  acts 
which  constitute  the  fraud."  The  only  al- 
legation regarding  the  bad  faith  of  the  pat- 
entee tn  secnrlng  a  patent  for  his  pavement 
la  that  it  was  secured  for  the  purpose  of  pre- 
venting competition.  We  have  just  said  this 
Is  the  purpose  of  all  patentees.  This  leaves 
for  consideration  the  only  other  allegation, 
stating  that  at  the  time  the  ordinance  was 
passed,  and  for  some  time  prior  thereto, 
tliere  was  in  general  nse  in  the  city,  certain 
other  material  used  in  constructing  pave- 
ments, known  as  "concrete  paving,"  "asphal- 
tlc  concrete  paving,"  and  other  kinds  of  con- 
crete paving,  composed  of  practically  the 
same  kind  of  material  as  the  Hassam  pave- 
ment, and  of  the  same  general  character  and 
class,  and  making  equally  as  good  pavement, 
but  lees  expensive  to  construct;  that  by  so 
limiting  the  construction  of  the  pavement  to 
said  patented  article  the  plaintiffs  and  other 
property  owners  would  be  required  to  i>ay 
an  exorbitant  price  and  compensation  for 
the  improvement  It  is  not  alleged  tlut  the 
council  acted  in  bad  faith  in  selecting  the  pat- 
ented article,  nor  is  there  any  direct  charge 
that  the  ooundl  acted  arbitrarily.  It  is  a 
matter  of  common  knowledge  that  there  is 
much  difference  of  opinion  regarding  the 
kind  and  character  of  material  to  be  need 
in  paving  public  streets,  and  much  discretion 
must  be  left  to  the  dty  council  of  the  cities 
In  selecting  the  material,  and  wh«^  they 
have  acted  in  good  faith,  courts  are  gener- 
ally Blow,  indeed,  to  interfere  with  their  dis- 
cretion. The  veto  power  is  given  to  the  prop- 
erty owners,  and  they  can  defeat  the  im- 
provement no  matter  how  much  it  may  be 
needed,  by  filing  the  required  remonstrance. 

[3]  Under  the  laws  governing  cities  of 
tbe  third  class,  the  municipal  authorities 
are  required  to  publish  a  resolution  as  a  pre- 
liminary to  the  public  improvement  In  City 
of  Poplar  Bluff  v.  Bacon,  144  Mo.  App.  476, 
129  S.  W.  466,  we  said:  "It  has  been  decided 
several  times  in  this  state  that  tbe  resolu- 
tion should  state  directly  or  by  reference 
tlie  nature  and  character  of  the  improve- 
ments; otherwise  the  proceedings  are  witb- 
oat  Jurisdiction.  The  resolution,  declaratory 
of  the  necessity  of  the  Improvement  provided 
by  the  statute  to  be  published  in  the  official 
paper,  is  for  the  information  and  benefit  of 


owners  whose  property  is  to  be  taxed  to  pay 
for  the  proposed  improvement  When  this 
notice  Is  published,  property  owners  are  sup- 
posed to  be  notified  thereby  of  what  the 
council  propose  to  do."  And  in  Webb  City 
V.  Aylor,  163  Mo.  App.  166,  147  S.  W.  214, 
Judge  Cox  says :  "The  property  owner  must 
look  to  the  resolution  and  to  the  sources  of 
information  therein  pointed  ont,  in  order  to 
ascertain  what  the  city  council  proposes  to 
do.  Since  tbe  publication  of  this  resolution 
is  the  only  provision  of  the  statute  for  noti- 
fying the  property  owner  of  what  the  council 
proposes  to  do,  It  should  either  be  explicit  In 
Itself,  or  Inform  the  property  owner  where 
he  can  ascertain  exactly  what  Is  proposed." 

[4]  As  above  stated,  the  law  provides  that 
the  property  owners  may  prevent  the  im- 
provement by  filing  a  certain  remonstrance 
within  a  certain  time  after  the  publication 
of  the  resolution. 

From  these  provisions  it  is  apparent  that 
tbe  council  in  its  resolution  should  notify 
the  property  owner  exactly  what  is  proposed 
to  be  done.  If  the  council  should  specify 
several  different  kinds  of  paving  in  one  res- 
olution, how  are  the  property  owners  to 
know  exactly  what  the  council  proposes  to 
do?  Of  course,  where  the  article  is  not  pat- 
ented, the  council  can  designate  a  standard, 
but  the  patented  article  fotnisbes  its  own 
standard.  As  we  read  the  decisions  of  this 
state,  they  hold  that  the  city  councils,  acting 
In  good  faith,  tiave  the  right  to  designate 
a  patented  article  for  paving  streets,  and 
also  the  right  to  select  any  article  not  pat- 
ented, providing  it  appears  that  there  are  no 
other  materials  of  the  same  general  char- 
acter which  can  be  brought  Into  competition. 
In  Taylor  v.  Schroeder,  130  Mo.  App.  483, 
110  S.  W.  26,  and  in  construing  Swift  v.  St 
Louis,  ISO  Mo.  80,  79  S.  W.  172,  the  Kansas 
City  Court  of  Appeals  said:  "Under  the 
authority  of  the  case  last  referred  to,  in 
order  to  Justify  the  selection  of  any  article 
not  patented  for  paving  streets.  It  must  ap- 
pear that  there  are  no  other  material  of  the 
same  general  character  which  can  be  brought 
Into  competition." 

[5]  We  do  not  wish  to  be  understood  as 
holding  that  city  councils  have  the  unlimi- 
ted power  to  designate  a  patented  article 
for  public  improvement  We  are  only  pass- 
ing upon  the  soffldency  of  plaintiffs'  petition 
relating  thereto.  If  plaintiffs  liad  alleged 
facts  tending  to  show  that  the  patent  was  a 
fraud  and  not  superior  to  paving  material  in 
common  nse,  and  tliat  the  dty  council  had 
acted  arbitrarily,  or  in  bad  faith,  in  sdectlng 
it,  then  the  petition  would  have  stated  a  cause 
of  action,  but  as  we  read  the  petition,  it  sim- 
ply alleges  that  the  city  council  has  seleded 
a  certain  patented  article,  and  that  there  are 
other  kinds  of  pavements  equally  as  good 
that  can  be  constructed  for  less  money.  In 
other  words,  It  simply  asks  the  court  to  sub- 
stitute its  Judgment  for  the  Judgment  of  the 
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city  council,  acquiesced  In  by  the  property 
owner  as  to  the  character  of  the  pavement 
to  be  constructed  on  Center  street. 
The  Judgment  will  be  afiSrmed.  All  concur. 


ALLEN  T.  ST.  LOUIS  *  S.  F.  B.  CO. 
(Springfield  C!onrt  of  Appeals.    Missouri,    Dec. 
2,  1912.)    . 

1.  Appeai.  and  Ebbob  (8  977*) — New  Tbiax 

(I  0*)— DiaCBETlON    OF    LiOWEB   COUBT. 

Trial  judges  hare  a  wide  discretion  in 
granting  new  trials  to  accomplish  justice;  and 
their  order  will  not  be  reversed,  unless  an 
abuse  qf  discretion  plainly  appears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3866;  Dec  Dig.  f 
977:*  New  Trial,  Cent  Dig.  ii  9,  10;  Dec.  Dig. 
16.*] 

2.  Appeal  and  Ebbob  ({  977*)— Retibw— Ob- 
debs  Respecting  New  Tbial. 

Appellate  courts  are  less  disposed  to  re- 
verse orders  granting  new  trials  than  orders 
refusing  them. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cient  Dig.  ||  3860-3S65;  Dec.  Dig.  { 
977.*] 

3.  Net*  Tbiai-  (I  103*) — Nkwit  Discovebed 
Evidence  —  Discbetion  or  Coubt  —  Evi- 
dence. 

In  an  action  for  personal  injury  alleged  to 
have  been  received  by  the  sudden  stopping  of  a 
train,  a  grant  of  defendant's  motion  for  new 
trial  on  the  ground  of  newly  discovered  evidence 
was  proper,  where  the  evidence  of  defendant 
tended  to  establish  that  there  was  no  sudden 
stop,  as  contended  by  the  plaintiff,  and  the  new 
evidence  was  that  of  the  sister  of  the  plaintiff, 
and  tended  to  show  tbat  the  plaintiff  took  the 
trip  on  which  she  was  injured  with  intention 
of  getting  hurt,  and  afterwards  feigned  injury. 
as  such  evidence  was  material;  and  because  of 
the  relation  of  the  witness  to  the  plaintiff  it 
cannot  be  considered  that  there  was  lack  of  dili- 
gence in  its  procurement 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  216-217;  Dec.  Dig.  1 103.*] 

Appeal  from  Circuit  Court,  Oregon  County ; 
W.  N.  Evans,  Judge. 

Action  by  Ollie  Allen  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  From 
an  order  granting  the  defendant  a  new  trial 
on  a  judgment  for  plaintiff,  plaintiff  appeals. 
Affirmed. 

El  P.  Dorrls,  of  Alton,  and  Orchard  &  Cnn- 
ulngham,  of  Eminence,  for  appellant  W.  F. 
Evans  and  W.  J.  Orr,  both  of  St  Louis,  Oreen 
&  Wayland,  of  West  Plains,  and  George  Ml- 
ley,  of  Thayer,  for  respondent 

NIXON,  P.  3.  This  is  an  action  to  recover 
damages  for  personal  Injuries,  which  the  ap- 
pellant claims  to  have  suffered  by  reason 
of  the  negligence  of  the  agents  and  servants 
of  the  defendant  railroad  company  while  she 
was  about  to  leave  defendant's  passenger 
train  at  the  town  of  Koshkonong,  Mo. 

The  portion  of  the  petition  charging  negli- 
gence Is  as  follows:  "Tbat  on  said  3d  day 
of  December,  1911,  this  plaintiff  purchased 
a  ticket  from  the  station  agent  at  Tbayer, 
Missouri,  good  for  one  passage  from  Tbayer, 


Missouri,  to  Koshkonong,  Missouri;  that  on 
said  date  she  boarded  defendant's  passenger 
train  at  the  city  of  Thayer  to  ride  to  the 
town  of  Koshkonong ;  tbat  the  porter  of  said 
train,  who  was  employed  by  said  defendant 
company,  came  into  the  car  in  which  plain- 
tiff was  seated  and  riding  therein  as  such 
passenger,  as  aforesaid,  and  called  out  the 
station  of  Koshkonong  and  picked  up  the  step 
which  is  set  down  in  front  of  the  steps  of 
the  car  and  started  out  with  it;  that  soon 
thereafter  the  said  train  stopped,  and  quite  a 
number  of  passengers  who  were  riding  there- 
on started  towards  the  door  to  alight  from 
said  train,  and  went  as  far  as  the  platform ; 
that  this  plaintiff,  believing  said  train  had 
stopped  for  the  station,  and  plaintiff,  acting 
on  the  information  given  by  said  porter,  as 
aforesaid,  and  believing  said  train  had  stop- 
ped at  the  platform  at  the  station  of  Kosh- 
konong, went  out  on  the  platform  of  the  pas- 
senger coach  in  which  she  was  riding,  as 
aforesaid,  for  the  purpose  of  alighting  there- 
from ;  that  several  parties  were  in  front  of 
her  on  the  platform,  and  she  was  unable  to 
aUght  at  that  time;  that  while  she  was 
standing  on  said  platform,  waiting  for  an 
opportunity  to  alight  from  said  train,  said 
train  started  to  move,  either  backward  or 
forward  (and  plaintiff  is  not  sure  which), 
with  a  sudden  and  violent  jerk,  without  any 
warning  whatever  from  any  source  to  tills 
plaintiff  that  said  train  was  about  to  move, 
tbe  force  of  which  caused  this  plaintiff  to  be 
thrown  violently  backward  into  the  door  of 
the  passenger  coach,  her  bead  striking  the 
door  a  violent  blow,  and  ber  body  being 
thrown  violently  to  and  upon  the  floor  of  the 
passenger  coach,  whereby  and  by  reason 
thereof  she  received  serious  Injuries  in  her 
bead,  back,  spine,  side,  and  breast;  that  the 
Injuries  suffered  by  this  plaintiff,  received  in 
tbe  manner  aforesaid,  were  caused  solely  by 
the  gross  neglect  of  the  defendant  company 
in  calling  out  tbe  station  by  its  said  porter 
in  the  manner  and  at  the  time  aforesaid, 
and  in  failing  to  warn  plaintiff  of  the  danger 
in  attempting  to  alight  at  the  time  and  place 
aforesaid,  and  in  starting  said  train  back- 
ward or  forward,  as  tbe  case  may  be,  with  a 
violent  and  sudden  jerk,  without  warning 
to  this  plaintiff." 

Immediately  after  the  accident  (on  Decem- 
ber 3,  1911,  at  about  2  or  3  o'clock  a.  m.) 
plaintiff  was  removed  to  her  home  at  her 
father's  bouse  in  Koshkonong,  where  her  sla- 
ter, Mrs.  J.  B.  Dewberry,  also  resided. 

At  the  trial  plaintiff  stated  as  a  witness 
that  as  a  result  of  tbe  fall  she  received  in- 
juries to  her  head,  and  back  in  her  spine, 
and  tbat  there  was  a  contusion  or  bruised 
place  on  her  bead;  tbat  about  8  o'dodc  a. 
m.  after  the  accident  she  called  a  physician 
(Dr.  Barnes)  to  wait  on  her  on  account  of 
the  injuries  she  had  received.  She  testifled 
he  did  not  examine  her  very  much.  On  cross- 
examination,  this  question  was  asked,  "You 


•For  otber  csws  see  same  topic  and  sacUon  NUUBBR  m  Dec.  Dig.  A  Am.  Dig-  Key-No.  Series  ft  Rep'r  Index** 


Digitized  by 


Google 


Ido.) 


ALLEN  T.  ST.  LOUIS  &  S.  F.  R.  CO. 


763 


did  not  call  bis  attention  to  tbis  bruised 
place?"  Tbe  answer  was:  "I  said  I  don't 
know  wbetber  I  did  or  not.  I  was  sick." 
About  a  montb  later  sbe  called  anotber  pbysl- 
>clan  on  account  of  ber  injuries,  named  J. 
K.  Cantrell,  and  sbe  testified  tbat  sbe  sbow- 
ed  tbe  bruised  place  to  blm,  and  tbat  at  tbat 
time  it  bad  not  bealed.  Sbe  testified  tbat 
sbe  could  not  state  tbat  It  left  a  scar,  as  it 
was  in  ber  hair.  Dr.  Barnes  was  not  called 
as  a  witness  In  bebalf  of  tbe  plaintiff.  Dr. 
Cantrell  testified  for  tbe  plaintiff  tbat  be 
made  a  pbysical  examination  of  ber  person 
about  the  5tb  day  of  January,  some  30  days 
after  tbe  accident,  and  for  that  purpose  re- 
moved her  clothing;  tbat  in  this  examina- 
tion he  found  no  abrasion  or  bruise  about 
ber  bead ;  tbat  be  found  only  a  Uttle  bruise 
on  the  left  side  of  ber  back;  tbat  sbe  com- 
plained of  a  pain  or  pressure  of  tbe  spine  In 
tbe  muscles  of  her  back  when  be  pressed  her 
lumbar  muscles;  tbat  sbe  also  complained 
about  her  bead;  tbat  when  under  pressure  It 
produced  pain. 

Plaintiff  also  Introduced  three  witnesses 
who  were  on  the  train  or  at  the  depot  at 
the  time  tbe  accident  is  alleged  to  have  oc- 
curred. None  of  these  corroborated  her  ver- 
sion of  the  accident  as  to  the  train  having 
stopped  and  then  started  again  with  a  Jerk. 
Anse  Owens  testified  that  be  was  on  tbe 
train  the  night  she  fell;  that  at  tbe  time 
she  was  back  of  blm,  and  be  did  not  see  tbe 
fall,  bat  heard  it,  and  that  sbe  was  at  that 
time  about  halfway  out ;  that  she  "Just  Mnda 
slipped  down  again  when  be  saw  her,  and  it 
seemed  like  she  fainted."  He  did  not  see  ber 
lying  on  the  floor.  Be  stated  that  when  they 
arrived  at  Kosbkonong  he  did  not  notice  any 
Jerking  of  tbe  train;  tbat  the  train  may 
have  given  a  jerk  and  tbe  witness  not  have 
noticed  it  Charles  Thoman  testified  for  the 
plaintiff  that  be  was  at  tbe  depot  at  tbe 
time  tbe  accident  la  said  to  have  happened. 
He  stated  that  tbe  chair  car  of  that  train 
usually  stopped  at  tbe  end  of  the  station,  but 
that  on  this  night  they  ran  down  to  the  other 
end  of  the  depot  and  stopped  very  suddenly, 
but  that  after  the  train  stopped  it  did  not 
start  up  until  It  pulled  out  He  testified,  In 
part,  as  follows:  "At  the  time  I  saw  the 
woman,  she  was  lying  down  In  the  car,  with 
ber  limbs  out  on  tbe  platform  and  her  body 
back  In  the  car.  I  could  not  see  her  face; 
but  I  did  see  ber  after  they  took  ber  off  the 
train,  at  which  time  sbe  acted  as  though 
sbe  was  hurt  Sbe  did  not  seem  to  be  con- 
scious, but  kind  of  dazed,  and  complained 
about  ber  head.  I  first  thought  she  was  un- 
■der  the  Influence  of  liquor  until  she  com- 
plained about  ber  bead."  Adam  Bledsoe  tes- 
tified for  the  plahitiff  tbat  be  was  up  at  the 
baggage  car  at  work,  and  when  he  got  down 
they  were  helping  tbe  plaintiff  out  of  the 
waiting  room,  at  which  time  sbe  was  com- 
plaining about  ber  head ;  that  be  helped  take 
:  her  home,  and  tbat  when  he  left  ber  she  was 


complaining  about  her  head;  tbat  he  did  not 
know  whether  the  train  stopped  more  than 
once  or  not 

The  plaintiff  also  introduced  evidence  tend- 
ing to  show  that  she  was  kept  In  her  bed 
some  fonr  or  five  weeks,  and  had  been  un- 
der treatment  and  unable  to  do  any  work  by 
reason  of  the  Injuries  she  bad  received.  Sev- 
eral witnesses  testified  in  ber  behalf  tbat 
during  this  time  sbe  was  complaining  of  In- 
juries In  ber  neck  and  back ;  but  these  per- 
sons saw  no  Injuries,  and  knew  nothing  as 
to  her  having  been  Injured  except  what  sbe 
stated. 

The  defendant  Introduced  several  witness- 
es, who  testified  tbat  they  were  on  the  train 
at  tbe  time  the  injury  took  place,  and  tbat 
tbe  train  made  the  usual  stop  In  the  usual 
manner,  and  tbat  there  was  no  sudden  jerk- 
ing, either  in  stopping  or  starting  the  train. 
R.  J.  Capshaw  and  Sherman  TolUver  were 
tbe  only  ones  who  saw  the  plaintiff  on  the 
train  at  tbe  time  she  fell,  and  they  testified 
tbat  they  saw  her  tall,  and  that  there  was 
anotber  passenger  behind  her  named  Hosea 
Pate,  and  that  plaintiff,  at  tbe  time  the  train 
came  to  a  stop,  staggered  against  Hosea 
Pate,  and  her  head  struck  against  the  man, 
and  sbe  went  to  the  floor,  and  tbat  there 
was  no  jerking  of  the  train. 

The  defendant  also  put  In  evidence  tbe 
plaintiff's  general  reputation  for  virtue,  and 
no  effort  was  made  by  the  plaintiff  to  con- 
tradict the  evidence  of  these  witnesses  that 
her  reputation  for  virtue  was  bad. 

Tbe  verdict  of  the  jury  was  for  the  plain- 
tiff in  the  sum  of  $600. 

The  defendant  moved  for  a  new  trial  and, 
among  other  grounds,  set  up  tbe  newly  dis- 
covered testimony  of  Mrs.  J.  E.  Dewberry, 
tbe  plaintiff's  sister.  Her  affidavit  was  pro- 
duced and  flled  with  tbe  motion  for  a  new 
trial,  in  which  affiant  stated  tbat  about  a 
year  prior  to  the  time  plaintiff  claims  to 
have  been  Injured  a  Mrs.  Ai-nold,  who  resid- 
ed near  tbe  place  where  tbe  plaintiff  resided 
at  tbat  time,  got  hurt  on  one  of  the  trains 
of  tbe  defendant  and  was  paid  damages  by 
the  defendant  company;  that  tbe  plaintiff, 
upon  learning  tbat  Mrs.  Arnold  had  received 
some  money  from  the  railroad  company,  said 
tbat  sbe  (tbe  plaintiff)  was  going  to  get  hurt 
on  tbe  train  and  sue  the  defendant  for  big 
damages ;  that  on  Friday  prior  to  December 
3,  1911,  the  plaintiff  went  to  Thayer  to  visit 
Mrs.  Llna  Allen,  and  before  plaintiff  left 
Kosbkonong  sbe  told  her  sister  (the  said 
Mrs.  Dewberry)  to  write  to  ber  (the  plaintiff) 
the  next  day,  telling  her  to  come  home  at 
once,  and  to  use  as  a  reason  that  tbe  son  of 
the  plaintiff,  named  Willie,  was  sick  and  was 
worse,  when,  as  a  matter  of  fact,  said  boy 
Willie  was  not  and  had  not  been  sick  at 
tbat  time,  and  that  before  plaintiff  left  the 
town  of  Kosbkonong  to  go  to  Thayer  at  ttiat 
time  she  gave  to  said  witness  (Mrs.  Dewber- 
ry) a  stamped  postal  card  on  which  to  write 
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said  message;  tbat  said  Mrs.  Dewberry  did 
write  said  postal  card  the  next  day,  saying, 
in  substance,  what  the  plaintiff  had  directed 
her  to  say,  and  said  witness  requested  said 
son  of  plaintiff  to  mall  said  card  to  bis  mo- 
ther, but  said  boy  refused  to  do  so,  and  that 
the  father  of  plaintiff  did  mail  said  postal 
card ;  that  plaintiff  told  said  witness  to  have 
said  card  mailed  as  aforesaid ;  that  plaintiff 
was  brought  home  on  the  morning  of  Decem- 
ber 3,  1911,  at  2  or  3  o'clock,  by  Isaac  Am- 
merman,  who  is  married  to  a  cousin  of  plain- 
tiff, and  Ollle  Bledsoe,  who  is  a  second  coasin 
of  plaintiff;  that  after  they  had  left  plain- 
tiff at  the  house  plaintiff  sat  by  the  stove  a 
while  talking  to  said  witness,  and  that  plain- 
tiff told  said  witness  about  what  a  good  time 
she  had  at  Thayer  on  that  trip,  and  that 
after  talking  for  a  considerable  time  plain- 
tiff took  off  her  clothes  and  went  to  bed 
without  any  assistance,  and  did  not  com- 
plain of  any  injury;  that  said  witness  at 
that  time  remarked  to  plaintiff,  "You  are 
not  hurt,"  and  that  plaintiff  laughingly  re- 
plied, "You  cannot  always  tell;"  that  the 
next  morning  plaintiff  said  to  witness,  "I 
guess  I  had  better  stay  in  bed  and  send  for 
Dr.  Barnes;"  that  after  Dr.  Barnes  had 
come  and  gone  plaintiff  did  not  return  to  bed 
again;  and  tbat  plaintiff  said  to  witness 
at  that  time  tliat  she  wanted  witness  to  wait 
on  her,  and  she  would  fix  her  up  all  right 
for  it,  saying,  "If  there  Is  a  chance  to  get 
a  stake,  let  me  go  to  it"  The  said  witness 
will  testify  (so  the  afDdavit  reads)  that  plain- 
tiff was  not  hurt  by  the  alleged  accident, 
but  was  only  pretending  to  be  hurt,  for  the 
purpose  of  getting  money  or  damages  from 
the  railroad  company;  that  plaintiff  stayed 
at  home  for  two  weeks  after  the  alleged  ac- 
cident, during  which  time  she  stayed  up 
around  the  house  as  well  as  she  ever  did, 
excepting  when  visitors  would  come  to  the 
bouse,  and  then  she  would  get  in  bed  and 
complain  of  pain,  but  would  get  out  of  bed 
again  as  soon  as  such  visitors  were  gone. 

It  Is  apparent  from  reading  her  afDdavit 
that  the  testimony  of  Mrs.  Dewberry  is  ma- 
terial evidence  for  the  defense.  The  only 
serious  objection  urged  is  that  no  diligence 
is  shown  by  the  defendant  in  obtaining  the 
evidence  of  tills  witness.  In  Its  affidavit  ac- 
companying the  motion  for  a  new  trial,  de- 
fendant stated  that  no  knowledge  of  the 
facts  referred  to  in  the  affidavit  of  Mrs. 
Dewberry  came  to  the  knowledge  of  the  de- 
fendant or  any  of  its  agents  or  attorneys 
or  officers  until  since  the  trial  of  the  case, 
and  that  it  was  not  due  to  any  lack  of  dili- 
gence on  the  part  of  the  defendant  that  it 
was  not  learned  sooner.  When  It  is  consid- 
ered that  this  newly  discovered  evidence 
came  from  the  plaintiff's  own  sister,  a  reason 
is  apparent  why  the  defendant  should  not 
have  sooner  discovered  it;  and  it  may  be 
said  that  the  defendant  would  not  be  exped> 


ed  to  Invade  the  plaintiff's  own  home  and  to 
interview  the  members  of  her  own  household 
to  procure  evidence  against  her. 

[1,  2]  The  rule  has  been  announced  in  Bfls- 
sourl  with  wearisome  repetition  tliat  trial 
Judges  have  a  wide  discretion  In  granting^ 
new  trials,  la  order  to  accomplish  Justice; 
that  the  duty  of  granting  a  new  trial  rests 
peculiarly  and  specially  within  the  sound  dis- 
cretion of  the  trial  Judge;  and  that  when  a 
new  trial  has  been  granted  the  appellate- 
court  will  reluctantly  interfere,  unless  it  is- 
manifest  and  apparent  that  the  Judicial  dis- 
cretion of  the  trial  Judge  has  been  abused,, 
or  that  injustice  has  been  done.  Parker  v. 
Britton,  133  Mo.  App.  loc.  cit.  274,  113  S. 
W.  259 ;  Lee  V.  Enapp  &  Co.,  137  Mo.  385,  38- 
S.  W.  1107;  Kuenzel  v.  Stevens,  165  Mo. 
280,  56  S.  W.  1076 ;  Itoa  Mountain  Bank  v. 
Armstrong,  92  Mo.  265,  4  S.  W.  720;  Ensor 
V.  Smith,  57  Mo.  App.  584.  Where  a  new 
trial  Is  granted  by  the  court  below,  an  ap- 
pellate court  vplU  look  at  it  with  less  scru- 
tiny then  if  it  had  been  refused.  Bloch 
Queensware  Co.  v.  Smith,  Saxton  &  Co.,  107 
Mo.  App.  13,  80  S.  W.  692;  tJdden  t.  O'BeU- 
ly,  180  Mo.  650,  79  8.  W.  691. 

[3]  After  an  examination  of  the  whole  rec- 
ord in  this  case,  we  are  unable  to  say  that 
the  learned  trial  judge  who  saw  the  witness- 
es, and  who  knew  all  the  circumstances  lead- 
ing up  to  and  surrounding  the  trial,  abused 
his  discretion  in  granting  a  new  trial. 

The  order  granting  a  new  trial  la  accord^ 
Ingly  affirmed.    All  concur. 


OBIG6S  ▼.  BRIDGWATEB. 

(Springfield  Court  of  Appeals.    MisBourL     Dea. 

2,  1912.) 

1.  Appkai,  anh  Ebbob  ({  lOU*)— RKvntw 

Findings— Tbial  Without  Jubt. 

A  Judgment  for  a  defendant  in  unlawful 
detauier  given  by  a  court  without  a  Jury  upon 
conflicting  evidence  as  to  whether  the  rights 
of  the  defendant  under  a  lease  extended  to  the 
whole  or  only  a  part  of  a  tract  is  concluBive  as 
to  such  question  on  appeal,  unless,  under  tiie 
law  and  the  facts,  the  defendant  could  not  ac- 
quire such  an  interest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  i|  8983-3989;    Ded  Dig.  I 

2.  Z^NDLOBD    AND    TENANT   (|    76*)— ABBIOH- 

MBNT  OF  Lease — Tebm. 
,,^^_A  lease  which  was  executed  September  23, 
1909,  provided  tEat  all  land  cleared  by  the 
lessee  in  the  year  1908  and  1909  should  be  de- 
Uvered  to  the  lessor  in  1912,  free  of  sprouts, 
and  all  land  cleared  in  1910  and  1911  should  be 
delivered  on  January  1,  1913,  free  of  sprouts. 
Eev.  St  1909,  i  7880,  provides  that  no  tenant 
for  a  term  not  exceeding  two  years  or  at  will 
or  by  sufferance  shall  assign  or  transfer  hU 
term  or  interest  or  any  part  thereof  without  the 
written  assent  of  the  landlord.  Beld  that  as 
the  lease  extends  for  a  period  of  more  than  two 
years,  the  statute  is  inapplicable,  and  an  as- 
signment was  valid. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  222-224,  229;  Dec.  Dig. 
i  75.*]  ^ 


•For  other  cases  sm  same  topic  and  section  NUMBER  In  Dec  Dlt.  *  Am.  Dig.  Ker-No.  8«rin  *  RapT  In4a« 


Digitized  by 


Google 


Mo.) 


ROENinOKE  T.  ESSia 


765 


8.  Landlobd  and  Tsrart  (I  7B*)— AssiSN- 
iiBNT  or  Lease — ^Btfect  of  Death  ov  As- 

BIOHOB — TtEBBEK. 

The  rights  of  an  assignee  of  an  interest  in 
a  lease  would  not  be  affected  by  the  subsequent 
death  of  the  assignor-lessee,  even  though  the 
personal  repreaentatiTe  of  such  assignor  refused 
to  take  charge  of  the  lease,  and  for  that  reason 
It  became  the  duty  and  the  right  of  the  lessor 
to  take  it 

[E^  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  235,  244-253;  Dec.  Dig. 
i  79.*] 

4.  LAHDI.OBD  AND  Tenant  (|  291*)— Unlaw- 
Fui,  Detainee — Petition— Confobmitt  to 
Notice  to  Quit. 

The  fact  that  the  notice  and  demand  for 

possession  in  unlawful  detainer  embraced  more 

land  than  the  amended  petition  on  which  the 

cause  was  tried  would  not  justify  a  finding  in 

favor  of  the  defendant. 
[£d.  Note.— For  other  cases,  see  Landlord  and 

Tenant,  Cent  Dig.  H  1217-1241,  1243-1269; 

Dec  Dig.  I  291.*J 

C  Appeal  and  Bbbob  (J  854*)— Beview — 
FiNDiKtis  OF  Oot;bt  Without  jtjbt. 

The  finding  of  a  court  sitting  without  a 
jury  must  be  upheld  on  appeal  if  justified  on 
any  ground,  where  there  was  no  finding  of  facts 
and  no  declarations  of  law  given  or  refused, 
and  the  record  does  not  otherwise  indicate  the 
ground  on  which  the  court  based  its  finding. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3403,  3404,  3408-3424, 
3427-8^;    Dec.  Dig.  {  854.*] 

Appeal  from  Clrcolt  Coort,  Sbannon  Coun- 
ty;  W.  N.  ETan8,  Judg& 

Unlawful  detainer  by  Edson  Orlggs 
Against  Charles  Bridgwater,  commenced  be- 
fore a  Justice.  From  a  Judgment  of  tbe  cir- 
cuit court  for  defendant  on  an  appeal,  plain- 
tiff appeals.    Affirmed. 

Orchard  &  Cunningham,  of  Emln«ice,  for 
appellant  L.  B.  Shuck,  of  Eminence,  for 
lespondoit. 

COX,  X  Action  <tf  unlawful  detainer  be- 
gnn  before  a  Jnstloe  of  the  peace,  appealed  to 
the  circuit  court,  and  there  tried  by  the  court 
and  Issues  found  for  defendant  Plaintiff 
lias  aivealed. 

[1]  Plalntifl  leased  14  acres  of  land  to  one 
Horle  Hardcastla  By  the  terms  of  the 
lease  Hardcastle  was  required  to  clear  and 
cultivate  the  land.  Afterward  Hardcastle, 
with  the  consent  of  idalntiff,  made  an  agree- 
ment with  this  defendant  by  which  defendant 
acquired  some  interest  in  the  lease  of  the 
land,  and  on  the  extent  of  that  Interest  this 
controversy  bangs.  Plaintiff  contends  that 
defendant  only  acquired  the  right  to  occupy 
and  cnltivate  a  part  of  the  tract  covered  by 
the  lease,  while  defendant  contends  that  hia 
rights  extend  to  the  whole  tract  The  testi- 
mony was  conflicting  as  to  that  question, 
and,  the  court  sitting  as  a  Jury  having  found 
in  defendant's  favor,  the  Judgment  of  the 
trial  court  is  final,  unless,  under  the  law  and 
the  facts,  defendant  could  not  acquire  an  in- 
terest in  the  whole  tract  Nickey  v.  Leader, 
235  Mo.  30,  138  S.  W.  18  loc.  dt  4L 

[2]  The  first  point  made  by  appellant  is 


that  Hardcastle  could  not  assign  the  lease  or 
any  part  of  it  without  the  written  assent  of 
plaintiff  under  section  7880,  Stat  1909.  That 
statute  by  Its  terms  only  applies  to  leases  not 
exceeding  two  years  or  tenancies  at  will  or 
by  sufferance.  This  lease  was  executed  Sep- 
tember 23,  1900,  and  contained  the  following 
provision:  "All  land  cleared  by  Hardcastle 
In  the  year  1908  and  1909  Is  to  be  delivered 
to  Griggs  in  the  year  1912  free  of  sprouts  and 
all  land  cleared  by  Hardcastle  In  1910  and 
1911  is  to  be  delivered  to  Origgs  January  1, 
1913,  free  of  sprouts."  It  will  thus  be  seen 
that  the  lease  extended  from  September  23, 
1909,  to  January  1,  1913,  a  period  of  more 
than  two  years;  hence  the  statute  does  not 
apply. 

[3]  Hardcastle,  the  lessee,  died  tn  Septem- 
ber or  October,  1910,  and  appellant  contends 
that  the  lease  then  went  to  his  personal  rep- 
resoitative,  but  the  administrator  of  Hard- 
castle refused  to  tal^e  charge  of  It  and,  for 
that  reason.  It  became  the  duty  and  the  right 
of  plaintiff  to  take  It  However  this  may  be, 
no  one  could  interfere  with  the  rights  of  de- 
fendant, and,  since  his  rights  were  acquired 
before  the  death  of  Hardcastle,  he  la  not  af- 
fected thereby. 

[4,  SJ  The  suggestion  is  made  in  brief  of 
counsel  for  appellant  that  the  trial  court  bas- 
ed his  finding  upon  the  ground  that  the  no- 
tice and  demand  for  possession  served  by 
plaintiff  on  defendant  covered  more  land 
than  the  amended  petition  on  which  the  case 
was  tried,  and,  that  being  true,  the  finding 
was  wrong.  There  was  no  finding  of  facts 
and  no  declarations  of  law  given  or  refused, 
and  there  is  nothing  In  the  record  before  ua 
to  Indicate  the  ground  upon  which  the  court 
found  for  defendant;  hence,  if  the  finding  is 
Justified  upon  any  ground,  we  must  uphold  it 

As  we  view  this  record,  the  only  question 
for  the  trial  court  to  pass  upon  was  a  ques- 
tion of  fact,  and,  there  being  evidence  on 
both  sides  of  that  issue,  his  finding  is  bind- 
ing upon  us,  and  the  Judgment  must  there- 
fore be  afl^med.    All  concur. 


BOENNIGKB  ▼.  BSSIO. 

(St  Louis  Court  of  Appeals.     Missouri.    Dec. 
8,  1912.) 

1.  Mechanics'    Liens    (f    813*)— Indemnitt 
Bond — Sueett's  Liability  on  Bond. 

Where  a  builder's  contract  appeared  on 
one  side  of  a  printed  sheet  and  the  bond  for 
performance  on  the  other,  each  instrument  apt- 
ly referring  to  the  other,  and  contemplating 
that  the  contract  by  its  terms  should  be  parcel 
of  the  bond,  but  the  principal,  who  signed  the 
contract,  did  not  sign  the  bond,  the  surety, 
signing  the  bond,  was  bound  thereby,  since  the 
principal  was  bound  in  the  first  instance  by 
the  contract  and  the  bond  showed  that  it  was 
a  complete  instrument  when  executed  by  the 
surety  alone. 

[E<d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  656 ;   Dec.  Dig.  i  313.*] 
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2.  Pbincipai.  ahd   Subett  (|  112*)— Boild- 
EB's  Bonds— Discharge  of  Sxjbety. 

Where  a  building  contract  stipulates  that 
the  owner  shall  withhold  from  the  contractor  a 
percentage  of  the  price  as  a  security  against 
possible  liens,  and,  until  such  lien  claims  are 
settled,  the  surety  is  discharged  if  the  owner 
surrenders  this  security  without  his  consent, 
but  where  a  contract  containing  such  stipula- 
tion was,  in  all  its  terms,  made  part  of  the 
contractor's  bond,  and  the  owner  made  the 
final  payment  10  days  after  completion  as  he 
was  also  required  to  do  by  the  contract,  the  sure- 
ty was  not  thereby  discharged,  since,  in  effect, 
he  had  consented  to  such  payment. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Oent.  Dig.  $|  226-234;  Dec.  Dig. 
S  112.»] 

Appeal  from  St  Louis  Clrcnit  Court; 
George  H.  Williams,  Judge. 

Action  by  Edward  Roennlgke  against  Lou- 
Is  Esslg  and  another.  Judgment  for  plain- 
tiff, and  defendant  Etelg  appeals.    Affirmed. 

Eugene  Buder,  of  St  Louis,  for  appellant 
Carl  Otto,  of  St  Louis,  for  respondent 

NORTONI,  J.  This  Is  a  suit  on  a  builder's 
bond.  The  finding  and  Judgment  were  for 
plaintiff,  and  defendant  surety  on  the  bond 
alone  prosecutes  the  appeal. 

Henry  A.  Cbrlstophd  and  W.  H.  Pearson 
contracted  In  writing  with  plaintiff  to  fur- 
nish the  materials  and  erect  a  building  for 
him  at  the  agreed  price  of  $6,200.  Among 
other  things,  the  contract  stipulated  the 
building  was  to  be  completed  and  dellTered 
to  plaintiff  free  of  all  Hens,  etc.  In  con- 
nection with  this  contract  and  In  assurance 
of  Its  fulfillment,  defendant  Essig,  as  surety, 
executed  the  bond  in  suit  in  the  amount  of 
$6,200,  whereby  he  bound  himself  to  answer 
for  the  default  of  Chrlstophel  and  Pearson 
In  respect  of  any  matter  stipulated  for  In 
the  contract  After  settling  with  the  con- 
tractors on  the  certificate  of  the  architect, 
plaintiff  was  required  to  expend  $516.87  in 
liquidation  of  lien  claims  against  the  build- 
ing and  prosecutes  this  suit  upon  the  bond 
to  recover  theretor.' 

[1]  It  Is  first  argued  the  court  should  have 
directed  a  verdict  for  defendant  Esslg,  the 
surety,  for  the  reason  that  the  names  of 
Chrlstophel  and  Pearson,  principals,  were 
not  affixed  to  the  bond.  It  awears  the  build- 
ing contract  and  the  bond  in  suit  were  ex- 
ecuted by  the  use  of  printed  forms  both  on 
the  same  sheet  of  paper.  In  other  words, 
the  builder's  contract  Is  printed  on  one  side 
of  a  sheet  of  paper  and  the  bond  for  the 
faithful  fulfillment  of  the  contract  on  the  re- 
verse side  thereof.  Each  of  these  documents 
In  apt  terms  refers  to  the  other.  Chrlstophel 
and  Pearson,  the  contractors,  together  with 
the  plaintiff,  signed  and  executed  the  con- 
tract The  bond  on  the  reverse  side  of  the 
sheet,  however,  is  not  signed  by  Chrlstophel 
and  Pearsoh,  but  they  are  referred  to  In  the 
body  thereof  as  the  contractors  and  as  the 
principals  who  signed  the  above  contract  the 


provisions  of  which  the  bond  undertakes  to 
assure.  However,  it  is  obvious  from  the- 
form  of  the  bond  that  it  was  not  contemplat- 
ed that  the  contractors,  Chrlstophel  and 
Pearson,  should  do  more  than  sign  the  con- 
tract which  by  the  terms  of  the  two  writings- 
became  parcel  of  the  bond.  In  other  words, 
it  appears  from  the  papers  themselves  that 
It  was  no't  contemplated  the  principals  should 
affix  their  signatures  to  the  bond,  provided 
they  signed,  as  they  did,  the  builder's  con- 
tract on  the  reverse  side  of  the  sheet.  Some 
of  the  authorities  declare  that,  where  the 
principal  omitted  to  sign  a  common-law  bond 
when  it  clearly  appeared  that  the  parties 
contemplated  that  he  should  so  sign  it,  the- 
sureties  are  not  bound,  though  they  liad  af- 
fixed their  signatures  thereto.  The  theory 
with  respect  to  such  cases  is  that  as  the 
contract  of  suretyship  is  secondary  in  Its. 
nature,  there  Is  no  obligation  entailed  against 
the  surety,  unless  the  principal  la  bound  in 
the  first  instance.  But  the  rule  Is  without 
force  here,  for  It  Is  obvious  that  the  prin- 
cipals, Chrlstophel  and  Pearson,  were  bound 
to  the  faithful  execution  of  the  contract  and 
the  contract  is  itarcel  of  the  bond.  This  con- 
tract stipulates  the  full  and  identical  obliga- 
tion which  the  surety  undertook  to  assure. 
From  this  it  appears  the  principals,  Chrls- 
tophel and  Pearson,  were  bound  In  the  first 
Instance,  and  therefore  Esslg,  the  surety, 
was  bound  by  signing  the  bond  to  the  sec- 
ondary obligation.  The  bond,  printed  on  the 
same  sheet  with  the  contract,  reveals  that  It 
was  a  completed  instrument  when  executed 
by  the  surety  alone. 

The  precise  point  has  been  heretofore  de- 
termined in  a  case  Involving  a  like  contract^ 
as  will  appear  by  reference  to  North  St 
Louis  Planing  Mill  v.  Essex,  167  Mo.  App. 
18,  137  S.  W.  295.  There  can  be  no  doubt 
that  on  the  face  of  the  bond  the  surety's  ob- 
ligation was  valid  and  complete. 

[2]  The  builder's  contract  provides,  among 
other  things,  that  the  plaintiff  should  pay 
during  the  course  of  construction  to  the 
builders  not  to  exceed  75  per  cent  of  the 
contract  price  and  retain  a  balance  of  26 
per  cent  thereof  as  security  against  possible 
liens,  etc.,  and  ttiat  the  final  payment  of  this 
25  per  cent  should  be  made  10  days  after 
the  building  was  completed  and  on  Its  ac- 
ceptance by  plaintiff.  All  payments  were  to 
be  made  on  the  certificate  of  J.  L.  Wees, 
architect  and  superintendent  of  the  buUding. 
It  appears  that  plaintiff  made  payments  on 
the  contract  in  accordance  with  this  agree- 
ment on  the  certificate  of  the  architect  and 
retained  25  per  cent  of  the  contract  price 
until  10  days  after  the  building  was  complet- 
ed, when,  upon  its  acceptance,  the  remaining 
25  per  cent  of  the  contract  price  was  paid 
to  the  contractors  on  the  certificate  of  the 
architect    It  Is  argued  the  court  should  have 
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directed  a  verdict  for  defendant  surety  on 
the  grounds  tbat  plaintiff  released  the  se- 
curity In  hla  bands  by  inying  out  tlie  re- 
maining 25  per  cent,  of  tbe  contract  price 
without  regard  to  the  probable  Hens  that 
might  be  run  upon  tbe  building.  There  can 
be  no  doubt  that,  when  the  contract  stip- 
ulates the  owner  shall  withhold  from  the 
contractor  a  percentage  of  the  contract  price 
as  a  security  against  probable  Uens  and  un- 
til such  lien  claims  are  settled  without  more, 
the  surety  is  discharged  if  the  owner  sur- 
renders this  security  without  the  consent  of 
the  surety  on  the  bond.  Such  is  tbe  doc- 
trine of  Evans  v.  Qraden,  125  Mo.  72,  28  & 
W.  439;  Harris  ▼.  Taylor,  160  Mo.  App. 
291,  129  S.  W.  995.  But  the  nile  Invoked  is 
wholly  without  influence  here,  for  it  appears 
conclusively  that  the  surety  consented  to 
the  payments  being  made  by  plaintiff,  for  the 
contract  stipulates  the  course  to  be  pursued. 
It  cannot  be  said  that  the  surety,  Esslg,  did 
not  consent  to  the  payment  of  Qie  final  25 
per  cent,  of  the  contract  price  10  days  after 
the  completion  of  the  building  upon  the  cer- 
tificate of  the  architect.  Wees,  for  the  con- 
tract In  plain  and  pointed  terms  stipulates 
tfatft  tbe  final  payment  should  be  made  upon 
such  certificate,  and  that  such  payment  was 
authorized  when  such  certificate  was  given. 
Obviously  the  surety  consented  to  this,  for 
the  contract.  In  all  its  terms,  is  parcel  of  the 
obligation  between  the  parties,  and  it  was 
the  course  pre8crit>ed  for  plaintiff  to  pay 
the  balance  of  the  contract  price  in  accord- 
ance with  the  contract  on  the  certificate  of 
tbe  architect  as  he  did.  Though  by  so  do- 
ing plaintiff  released  a  security  in  his  hands, 
It  is  entirely  clear  that  this  security  was  re- 
leased with  the  consent  of  tbe  surety  and  In 
full  accord  with  the  terms  of  the  contract 
and  bond,  for  he  was  authorized  to  pay  out 
this  fund  upon  the  certificate  of  the  archi- 
tect 

The  judgment  should  be  affirmed.    It  is  so 
ordered. 

RBTNOLDS,  P.  X,  and  OAULFIBLD,  J., 
concur. 


McDonnell  t.  Columbia  taxicab  co. 

(St.  LouU  Court  of  Appeals.    Missouri.     Dec. 
8,  1912.) 

1.  Municipal  CoBPOBATioita  (|  706*) — ^Inju- 
BiES  in  Stbxxtb  —  iNSTBucnoNB  —  Nkqli- 

OENCB. 

In  an  action  for  injuries  by  being  struck 
t>T  defendant's  taxicab  m  a  street,  in  which 
plaintiff  alleged  specific  acta  of  negligence,  such 
as  excessive  speed  and  approaching  without 
warning,  it  was  error  to  instruct  tbat  the  jury 
should  fii^  for  plaintiff  if  the  taxicab  driver 
was  running  at  greater  than  a  reasonable  speed, 
or  "was  not  uslni;  the  highest  degree  of  care 
that  a  very  careful  or  prudent  person  would  use 
under  like  circumstances,  •  *  *  and  that  by 
reason  thereof  the  plaintiff  was  struck ;"  it  be- 
ing necessary  for  the  InstructionB  to  submit  the 


specific  acts  of  negligence  charged,  and  not  the 
qaestion  of  negligence  in  geneniL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dea  Dig.  | 
706.*] 

2.   ApFXAL    and    BBBOB    (i    lOM*) — HABMT.BflB 
EBBOB— INSTBUCTIONS. 

Such  error  in  the  instruction  was  reversi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  421».  4221-4224;  Dec. 
Dig.  f  1004.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Williams,  Judge. 

Action  by  Edward  McDonnell  against  the 
Columbia  Taxicab  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

Tills  is  a  suit  for  damages  accrued  to 
plaintiff  on  account  of  personal  injuries  re- 
ceived tlirough  the  alleged  negligence  of  de- 
fendant Plaintiff  recovered,  and  defendant 
prosecutes  this  appeal.  Tbe  place  of  the  in- 
jury was  at  the  crossing  over  Broadway  on 
tbe  north  side  of  Chouteau  avenue,  in  the 
dty  of  St  Louis ;  the  time  about  8 :25  o'clock 
p.  m.,  after  dark.  Plaintiff's  evidence  tend- 
ed to  prove  that  the  place  was  one  where 
street  car  passengers  transferred  from  one 
car  line  to  another;  that  there  was  a  great 
deal  of  traffic  there;  that  it  was  customary 
tor  the  Broadway  cars  to  stop  at  that  partic- 
ular crossing  to  let  passengers  off ;  that  there 
was  an  electric  street  lamp  near ;  that  while 
plaintiff  was  attempting  to  pass  from  the 
front  end  of  a  south-bound  Broadway  street 
car,  wlilch  had  stopped  to  let  him  off,  to  the 
west  curb  of  Broadway,  lie  was  run  down 
and  injured  by  defendant's  automobile,  which 
was  then  being  driven  by  defendant's  em- 
ploye acting  within  the  scope  of  his  employ- 
ment Plaintiff  testified  that  after  alight- 
ing, and  before  starting  toward  the  curb,  he 
took  tbe  precaution  to  glance  to  the  north 
(whence  the  automobile  came),  and  saw  no 
vehicle  coming,  though  there  was  nothing  to 
obstruct  his  view.  The  first  plaintiff  knew 
of  the  automobile  was  when  it  struck  mm; 
there  having  been  no  warning  sound  of  its 
approach,  though  it  seems  to  have  bad  its 
lights  burning.  It  was  coming  south  in  the 
same  direction  with  tbe  car,  and  attempted 
to  pass  along  between  the  car  and  the  curb, 
a  space  some  18  feet  in  width,  and  was  run- 
ning along  within  2  feet  of  the  side  of  the 
car,  when  It  struck  plaintiff.  As  to  the  speed 
of  tbe  taxicab,  the  motorman  on  the  street 
car  testified  tbat  it  was  running  at  a  "pret- 
ty good  speed";  and  another  witness  for 
plaintiff  estimated  its  speed  at  15  miles  an 
hour.  The  testimony  of  other  witnesses 
tended  to  prove  that  plaintiff  was  paying  no 
attention  to  vehicles,  but  looked  straight 
ahead  of  him  as  he  went  toward  tbe  west 
curb.  The  driver  of  the  automobile  testified 
tbat  before  he  neared  the  crossing  he  was 
going  about  12  miles  an  hour,  and  that  when 
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be  got  to  the  car  he  was  only  trarellng  be- 
tween 8  and  4  miles  an  boor;  that  It  was 
customary  for  soutb-bound  cars  to  stop  on 
the  south  side,  and  not  on  the  north  side, 
of  cross  streets,  and  that  be  bad  no  idea, 
and  there  was  notblng  to  indicate  to  blm, 
that  anybody  was  going  to  get  off  of  that 
<»r  at  that  place  at  that  time;  that,  seeing 
plaintiff  step  off  the  front  platform  of  the 
street  car,  he  tried  to  stop  the  automobile 
by  shutting  off  the  power  and  putting  on 
the  brakes,  but  that  it  was  then  too  late  to 
avoid  Injuring  plaintiff. 

The  portions  of  plaintiff's  petition  relied 
upon  as  charging  defendant  with  negligence 
are,  in  substance,  as  follows:  It  first  states 
that  "one  of  the  defendant's  said  Tehlcles, 
going  at  a  great  rate  of  speed,  to  wit,  at  a 
speed  of  15  miles  per  hour,  •  •  •  was 
negligently  and  carelessly,  and  without  warn- 
ing, run  against  and  over  the  plaintiff,  knocit- 
Ing  him  down."  It  then  states  "that  the  said 
Broadway  and  Chouteau  avenue  are,  and 
have  been  for  many  years  last  and  past,  pub- 
lic streets  and  thoroughfares  In  the  dty  of 
St  Louis;  that  the  said  Broadway  runs  in 
A  southerly  direction,  and  that  the  said  Chou- 
teau avenue  runs  east  and  west,  and  crosses 
said  Broadway  at  right  angles,  and  at  the 
intersection  of  said  Broadway  and  Chouteau 
avenue  is  a  public  bnsiness  place,  where 
numerous  people  pass  and  repass,  especially 
during  the  evening  hours  at  about  the  hour 
when  the  plaintiff  was  injured."  The  peti- 
tion then  pleads  that  there  were  then  in  full 
force  and  effect  in  the  state  of  Missouri  cer- 
tain statntory  provisions,  sections  8519  and 
8523  of  the  Bevlsed  Statutes  of  Missouri, 
1909: 

Section  8519  provided,  in  pertinent  part, 
that:  "No  person  shall  operate  a  motor  ve- 
hicle on  any  pubUc  highway  at  a  greater 
rate  of  speed  than  is  reasonable,  having  re- 
gard to  the  trafiSc  and  use  of  the  lilghway, 
or  so  as  to  endanger  the  life  and  limb  of 
any  person,  or  the  safety  of  any  property, 
and  shall  not  in  any  event,  while  upon  any 
public  highway,  run  at  a  greater  rate  of 
speed  than  fifteen  miles  an  hour;  •  •  • 
and  within  the  limits  of  all  cities,  towns  and 
villages  the  rate  of  speed  sliall  not  be  great- 
er ttian  eight  miles  per  hour  In  the  bnsi- 
ness portion  of  any  city,  town  or  village,  and 
not  greater  tlian  ten  miles  per  hour  in  all 
other  portions  thereof." 

Section  8523  provided  that:  "All  persons 
owning,  operating  or  controlling  an  automo- 
bile running  on,  upon,  along  or  across  public 
roads,  streets,  avenues,  alleys,  highways  or 
places  mnch  used  for  travel,  shall  use  the 
highest  degree  of  care  that  a  very  careful 
person  would  use  under  like  or  similar  dr- 
cumstances  to  prevent  injury  or  death  to 
persons  on,  or  traveling  over,  upon  or  across 
such  public  roads,  streets,  avenues,  alleys, 
highways  or  places  much  used  for  travel. 
Any  owner,  operator  or  person  in  control  of 


an  antomobile,  falling  to  use  sach  degree  of 
care,  sliall  l>e  liable  in  damages  to  a  per- 
son or  property  injured  by  the  failure  of  the 
owner,  operator  or  person  in  control  of  an 
automobile  to  use  such  degree  of  care, 
•  •  *  unless  the  Injury  or  death  Is  caus- 
ed by  the  direct  negligence  of  the  injured 
or  deceased  person  contribntlnx  directly 
thereto." 

The  petition  then  proceeds  as  follows: 
"Plahitiff  further  states  that  said  striking, 
running  over,  and  injuring  liim  by  said  anto- 
mobile or  taxicab  of  the  defendant  was  di- 
rectly due  to  and  caused  by  the  negligence  on 
the  part  of  the  employe  of  the  defendant  op- 
erating and  running  said  velilcle,  and  was 
a  direct  violation  of  said  act,  while  running 
said  velilcle  upon,  along,  and  across  said 
public  streets  in  the  dty  of  St  Loois,  Mo., 
which  public  streets  were  at  said  time,  and 
for  years  bad  been,  highways  and  places 
much  used  for  travel;  and  the  defendant, 
through  its  said  employe,  failed  to  use  tlie 
highest  degree  of  care  that  a  very  careful 
person  would  use  under  like  drcmnstances 
to  prevent  injuring  all  persons  on  or  travel- 
ing over,  upon,  or  across  said  public  streets 
in  the  following  particulars,  to  wit :  (1)  That 
the  defendant,  through  its  said  employe,  did 
negligently  operate  said  automobile  or  taxi- 
cab  along  said  Broadway,  going  south,  and 
at  the  time  it  struck  the  plaintiff,  in  a  rein- 
less manner  and  at  a  dangerous  rate  of  speed. 
(2)  That  defendant,  through  its  said  employe, 
did  negligently  operate  said  motor  vehicle  on 
said  Broadway,  going  south,  at  and  before 
the  time  It  struck  the  plaintiff,  In  a  reckless 
manner  and  at  a  rate  of  speed  exceeding  15 
miles  an  hour,  and  when  approaching  this 
said  crossing  on  Broadway  north  of  Chou- 
teau avenue  failed  to  cbeck  the  speed  of  the 
tazicab  or  give  warning  of  its  approach 
whatsoever,  and  by  reason  thereof  plaintUI 
was  run  over  by  the  defendant's  said  taxi- 
cab,  receiving  the  injuries  herein  complained 
of." 

The  answer,  in  addition  to  a  general  denial, 
contains  a  plea  of  contributory  negligence;. 
The  reply  was  a  general  denial.  The  only 
reference  to  the  question  whether  the  colli- 
sion occurred  in  the  "business  portion"  of 
the  city  occurs  in  the  cross-examination  of 
plaintiff,  as  follows:  "Mr.  Morrow  (Defend- 
ant's Counsel) :  Q.  Mr.  McDonnell,  that  point 
there  Isn't  what  is  known  as  a  business  point, 
I  understand — business  part  of  the  dty — not 
like  downtown  here;  ttiat  is  just  simply  a 
point  where  the  people  transfer  there?  A 
Well,  go  ahead.  Mr.  Toung  (Plaintiff's  Coun- 
sel): Answer  the  question.  A.  Well,  yes; 
yes." 

At  the  Instance  of  the  plalntiflt  the  coart 
gave  an  instruction  to  the  Jury,  as  follows: 
"(1)  The  court  instructs  the  Jury  that  if  they 
believe  and  find  from  the  evidence  that  on 
the  5th  day  of  March,  1910,  at  about  the 
time  charged  In  the  petition,  tb«  plaintlfl. 
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while  passing  from  a  street  car  at  the  north 
crossing  of  Broadway  and  Ohonteau  avenue, 
in  the  city  of  St  Lonls,  was  run  against  and 
over  by  one  of  thq  defendant's  taxlcabs,  driv- 
en by  one  of  Its  employte,  going  at  the  time 
at  a  greatw  rate  of  speed  than  eight  miles 
per  hour,  or  that  the  driver  of  said  tazlcab 
was  running  the  same  at  a  greater  ftite  of 
speed  than  was  reasonable,  having  regard  to 
the  trafBc  and  use  of  said  streets  at  said 
point,  or  that  said  driver  of  said  taxlcab  at 
said  time  was  not  using  the  lilghest  degree 
of  care  that  a  very  careful  person  would  use 
under  like  or  similar  circumstances  In  run- 
ning said  taxlcab,  and  that  by  reason  there- 
of the  plalntur  was  struck  and  injured  by 
said  tazicab,  thrai  the  Jury  will  find  for  the 
plaintiff." 

There  were  other  instructions;  but,  as 
they  do  not  liave  any  tendency  to  cure  the 
alleged  errors  in  the  foregoing  one  of  which 
defendant  complains,  we  will  not  tncnmbor 
this  opinion  by  setting  them  forth.    • 

Morrow  ft  Kelley,  of  St  Louis  (Charles 
E.  Morrow,  of  St  Louis,  of  counsel),  for  ap- 
pellant Johnson  &  Toung,  of  St  Louis,  for 
respondent 

CAULFIELD,  X  (after  stating  the  facts  as 
above),  [t]  The  defendant  contends  that  the 
giving  of  plaintiff's  instruction  No.  1  was  re- 
versible error,  and  we  are  constrained  to 
hold  such  contention  good.  Though  in  his 
petition  plaintiff  relies  on  specific  acts  of 
negligence  to  entitle  him  to  recover,  this 
instruction  omits  to  hyixithesize  the  facts 
with  resi>ect  to  the  alleged  negligence  of  the 
driver  of  the  taxlcab,  and  leaves  the  Jury 
to  find  for  the  plaintiff  if  they  find  "that 
said  driver  of  said  taxlcab  at  said  time 
was  not  nsing  the  highest  degree  of  care 
that  a  very  careful  person  would  use  under 
like  or  similar  circumstances  in  running  said 
taxlcab."  It  is  true  that  in  the  prior  jMirt 
of  the  instruction  the  question  of  the  speed 
of  the  automobile  Is  specifically  sabmltted  to 
the  Jury;  but  the  portion  we  are  consider- 
ing is  stated  In  the  alternative,  to  the  end 
that,  even  though  the  Jury  might  have  found 
the  driver  guiltless  In  the  matter  of  unlaw- 
Ail  or  negligent  speed.  It  might  still  find 
for  plaintiff  If  the  driver  failed  in  any  man- 
ner wliatever  to  use  the  highest  degree  of 
care  in  running  the  taxlcab.  As  the  Su- 
preme Ciourt  said  in  condemning  a  similar 
Instruction,  this  one  was  "equivalent  to  au- 
thorizing the  Jury  to  return  a  verdict  for 
the  plaintiff  under  any  theory  of  negligence 
which  they  could  construct  or  evolve  out  of 
their  own  minds."  Allen  v.  St  Louis  Tran- 
sit Co..  183  Mo.  411,  432,  81  S.  W.  1142. 

[2]  In  this  respect  the  giving  of  this  In- 
■traction  constitnted  reversible  error.  Where, 
as  here,  specific  acts  of  negligence  are  re- 
lied upon,  the  instructions  should  require 
the    Jury    to    find    whether   the    defendant 


was  guilty  in  the  respect  charged,  and  iiot 
submit  the  question  in  such  g^eral  terms. 
See  Miller  v.  United  Railways  Co.,  155  Mo. 
App.  628,  134  S.  W.  1046.  Another  objection 
made  to  this  instruction  is  that  it,  in  effect 
declares  the  defendant  guilty  of  negligence, 
as  matter  of  law,  if  the  automobile  was  go- 
ing at  "a  greater  rate  of  speed  than  eight 
miles  an  hour,"  without  requiring  a  finding 
that  the  place  was  In  the  "business  portion" 
of  the  dty,  as  the  statute  invoked  contem- 
plates (R.  S.  Mo.  1909,  {  8619),  or  that  that 
rate  of  speed  was  negligent  under  the  dr- 
comstanoes.  As  the  Judgment  must  be  re- 
versed and  a  new  trial  had  for  the  reason 
first  above  mentioned,  we  need  not  pass 
upon  this  second  objection,  wliich  is  one  that 
can  easily  be  avoided  upon  a  retriaL  For 
the  same  reason  we  do  not  now  notice  other 
matters  of  alleged  error. 

The  Judgment  is  reversed  and  the  cause 
renumded. 

BBXNOLDS,   P,   J.,   and   NOBTONI,  J., 
concur. 


BARTH  V.  BABTtt 

(St  Lools  Court  of  Appeals.    B^issontl.    Dec. 
8.  1912.) 

L  DivoBCX  (1 184*)  —  Apfeai.  —  Bwiiw  — 

Finding  or  FAora 

The  Supreme  Court  in  divorce  cases  will 
review  the  evidence  and  come  to  its  own  conclu- 
bIod  as  to  the  facts,  to  see  that  a  union  was 
not  diisolved  on  slignt  testimony  nor  for  trivial 
cause,  although  great  deference  will  be  paid  to 
the  conclusions  of  the  trial  judge. 

[Ed._  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  670-678;  Dec.  Dig.  f  184.»] 

2.  DlTOBCOC  (i  66*) — CONSTBUOnON   o*  Stat- 

utm  —  coupabativx  faxjvt  —  "iwjubbd 

Pabtt." 

Rev.  St  1909,  H  2370,  2372,  aUowibg  a  di- 
vorce to  the  "injured  party,"  are  given  the  same 
construction  as  Rev.  St  1845,  c  1^,  allowing 
the  "innocent  and  injured  party"  a  divorce; 
and  where  both  parties  are  in  fault  the  court 
will  not  attempt  to  find  which  is  the  most  in 
fault  but  will  award  neither  the  relief  sought 

[Ed.  Note.— For  other  cases,  see  Divorce. 
CJent  Dig.  I  197;    Dec  Dig.  |  66.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  p.  3614.] 

8.  DivoBcs    <f   ISO*)— EviDENCs — ^Faiii.t   or 

Both  Pabtikb. 

In  an  action  by  a  husband  for  divorce  on 
the  ground  of  indignities  rendering  his  condi- 
tion intolerable,  evidence  held  to  show  that  he 
was  not  an  injured  party,  as  required  by  Rev. 
St  1909,  II  2370,  2372,  aUowing  such  a  party 
a  divorce;  he  having  been  also  guilty  of  im- 
proper treatment.  '' 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  il  442-446;   Dec.  Dig.  |  ISO.*] 

Appeal  from  St  Louis  Circuit  Court:  Ed- 
win W.  Lee,  Judge. 

Action  by  John  Barth  against  Katie  Barth. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals   Reversed  and  dismissed. 
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John  B.  Dempaey,  of  St  Louis,  for  appel- 
lant EJdward  W.  Forlstel,  of  St  LoaiB,  for 
respondent 

RBYN0I;DS,  p.  J.  The  respondent  here 
Instituted  an  action  for  divorce  against  his 
wife,  the  appellant  on  the  19th  of  May, 
1910.  It  Is  alleged  in  the  petition  that  the 
parties  were  married  In  the  dty  of  St  Louis, 
In  May,  189S,  and  Uved  together  as  hnsband 
and  wife  until  April,  1910.  Fbllowing  the 
nsnal  averment  that  daring  all  of  the  time 
plaintiir  had  treated  defendant  with  kind- 
ness and  affection,  plaintiff  charges  that  de- 
fendant offered  him  such  indignities  as  to 
render  his  condition  intolerable.  The  indig- 
nities set  ont  are  that  after  the  first  year 
of  the  marriage  defendant  developed  a  vio- 
lently Jealous  disposition  and  on  divers  oc- 
casions accused  plaintiff  of  infidelity;  that 
after  the  third  year  of  the  marriage  on 
numerous  occasions,  "the  exact  dates  of 
which  are  unknown  to  this  plaintiff,  which 
plaintiff  beUeves  to  have  been  about  once 
each  month,"  defendant  quarrelled  with 
plaintiff  and  during  the  quarrel  used  foul 
and  profane  language  toward  him,  on  numer- 
ous occasions  breaking  various  articles  about 
the  house  and  throwing  dishes  at  plain- 
tiff. Averring  that  plaintiff  was  a  merchant 
engaged  in  the  retail  meat  and  provision 
business,  it  is  charged  that  on  divers  occa- 
sions too  numerous  to  mention,  defendant 
would  appear  at  plaintiff's  place  of  business 
and  without  reasonable  cause  abuse  the  wo- 
men patrons  who  happened  to  be  present  in 
plaintiff's  place  of  business  at  the  time  and 
would  accuse  them  of  being  intimate  with 
plaintiff;  that  daring  the  second  year  of 
the  marriage,  "the  exact  date  being  un- 
known to  plaintiff,"  defendant  without  rea- 
sonable cause  and  while  in  a  violent  fit  of 
temper,  threw  a  meat  axe  through  the  front 
window  of  plalntUTs  place  of  business ;  that 
thereafter  during  the  year  1904  plaintiff 
was  compelled  to  dispose  of  his  business  by 
reason  of  the  habits,  acts  and  practices  of 
defendant  as  aforesaid.  It  Is  further  aver- 
red that  during  the  year  1909,  a  sister  of 
defendant  came  to  live  with  plaintiff  and 
defendant  and  defendant,  without  reasonable 
cause,  accused  plaintiff  of  being  intimate 
with  the  sister;  that  for  a  period  of  three 
years  next  before  the  filing  of  the  petition, 
"on  occasions  too  numerous  to  mention," 
defendant  in  the  presence  of  others,  threat- 
ened to  kill  plaintiff,  on  one  occasion  tlireat- 
enlng  to  cut  plaintUTs  throat  while  asleep; 
that  during  the  month  of  March,  1910,  de- 
fendant was  continually  quarrelling  with  an 
employ^  of  plaintiff  and  on  one  occasion 
threatened  to  throw  cartwlic  acid  in  his 
face;  that  on  the  15th  of  March,  1910,  de- 
fendant at  the  breakfast  table  and  in  the 
presence  of  the  children  of  plaintiff  and  de- 
fendant without  reasonable  cause,  accused 
plaintiff  of  being  intimate  with  some  Spanish 


ladles  who  Uved  in  the  neighborhood;  that 
thereafter,  on  or  about  the  1st  of  April, 
1910,  defendant  "forbids  the  women  patrons 
of  plaintiff  to  talk  to  plaintiff  or  to  come 
into  bis  place  of  business  on  any  purpose." 
Stating  that  by  reason  of  the  habits,  acts  and 
practices  of  defendant  as  before  set  out  he 
has  suffered  great  anguish  of  mind  and  can- 
not Uve  in  peace  and  happiness  with  defend- 
ant and  that  there  were  bom  of  the  mar- 
riage two  children,  John  aged  fourteen,  and 
Harry  aged  twelve,  and  that  the  defendant 
is  an  unfit  person  to  have  the  care  and  cus- 
tody of  the  children,  plaintiff  prays  for  di- 
vorce and  that  he  be  awarded  the  care  and 
custody  of  the  children,  the  petition  contain- 
ing the  proper  averment  of  residence  in  this 
dty  and  state. 

Admitting  the  marriage  and  birth  of  the 
children,  defendant  by  her  answer  dmies 
every  other  allegation  in  the  petition. 

Hie  trial  of  the  cause  was  quite  lengthy 
and  terminated  in  a  finding  and  Judgment  in 
favor  of  plaintiff,  the  court  also  awarding 
him  the  custody  and  control  of  the  children 
and  adjudging  the  costs  of  the  proceeding 
against  defendant 

[1]  We  have  read  all  the  testimony  as  pre- 
sented by  the  abstract  of  the  appelant  with 
very  great  care.  While  conceding  that  very 
great  deference  is  to  be  paid  to  the  conclu- 
sions of  the  learned  trial  Judge  on  the  evi- 
dence in  a  case  of  this  character,  he  having 
the  witnesses  l)efore  blm  and  hearing  their 
testimony  and  being  able  to  determine  from 
the  manner  of  giving  the  testimony  and  ap- 
pearance of  the  parties  and  witnesses,  the 
weight  to  be  given  to  it  the  duty  is  imposed 
upon  us  by  the  law  to  pass  on  the  evidence 
and  to  determine  the  case  on  our  own  view 
of  that  evidence  as  presented  to  us  by  the 
record,  a  duty  which  we  cannot  shirk,  even 
if  we  had  the  disposition  to  do  so.  This 
rule  of  decision  was  very  distinctly  announc- 
ed by  our  court  lit  Tor  lotting  v.  Torlotting, 
82  Mo.  App.  192,  and,  while  stating  the  mle 
with  great  distinctness  the  decision  of  the 
trial  court  was  not  there  followed,  a  divorce 
which  it  had  adjudged  in  favor  of  the  hus- 
band as  against  the  wife  being  set  aside  and 
the  case  dismissed.  It  is  true  that  that 
was  done  more  on  the  application  of  the 
principles  of  law  to  the  facts  than  on  the 
facts  themselves.  Nevertheless  it  is  a  very 
clear  example  of  the  appellate  court  refus- 
ing to  follow  the  conclusion  of  the  trial 
court  on  the  facts.  That  this  has  always 
been  the  rule  of  decision  in  this  state  is 
shown  by  the  many  cases  cited  in  the  Tor- 
lotting  Case. 

[2]  It  may  appear  somewhat  banal  to  call 
attention  to  the  importance  of  the  marriage 
contract  a  civil  contract  it  is  true,  under 
our  constitution  and  laws,  but  a  contract  ttiat 
lies  at  the  very  foundation  of  society  andl, 
in  a  measure,  of  goremment  Itself.  When 
it  becomes  apparent  that  the  true  aims  of 
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the  union  of  a  man  and  woman  can  no  lon- 
ger be  achieved  by  continuing  the  marital  tlie, 
It  can  hardly  be  that  the  Interests  of  society 
demand  that  the  union  be  preserved  by  mere 
force  of  law ;  but  It  Is  for  the  courts  to  see 
to  It  that  tiiat  union  Is  not  dissolved  on 
slight  testimony,  nor  for  either  light  or  triv- 
ial causes.  Nor  Is  it  to  be  dissolved,  bow- 
ever  galling  Its  bonds  may  have  become,  if 
nether  of  the  parties  to  it  come  Into  court 
with  clean  hands.  It  Is  of  the  very  essence 
of  our  statute  governing  divorce  that  the 
party  to  whom  it  is  awarded  Is  the  Innocent 
and  injured  party.  Where  both  parties  are 
In  fault  the  court,  not  attempting  to  weigh 
with  nicely  adjusted  scales  which  of  the  two 
is  the  most  or  the  least  In  fault,  will  award 
to  neither  the  relief  sought 

Section  2370,  R.  S.  1909,  the  section  which 
'enumerates  the  causes  for  divorce,  concludes 
thus:  "The  injured  party,  for  any  of  the 
causes  above  enumerated,  may  obtain  a  di- 
vorce from  the  bonds  of  matrimony."  This 
rule,  that  the  divorce  is  only  to  be  granted 
to  the  injured  party  is  further  emphasized 
by  the  provisions  of  section  2372,  authorizing 
a  divorce  in  favor  of  the  defendant,  it  being 
there  provided  that  "Upon  the  hearing  of 
the  cause,  if  the  court  shall  be  satisfied  that 
the  defendant  Is  the  injured  party,  it  shall 
enter  Judgment  divorcing  the  defendant  from 
the  said  plaintiff,  as  prayed  in  the  answer." 
These  provisions  have  not  always  l>een  in 
our  statutes  regulating  the  matter  of  divorce 
in  their  present  wording.  Prior  to  the  Act 
of  March,  12,  1849,  (Session  Acts  1849,  p. 
49;  chapter  65,  1  B.  S.  1855,  P-  662,  i  1), 
our  law  provided  that  "the  innocent  and  in- 
jured party"  may  obtain  a  divorce.  B.  S. 
1845,  c.  53,  p.  426.  But  our  Supreme  Court 
in  Hoffman  ▼.  Hoffman,  43  Mo.  547,  held 
Ooc.  dt  649),  referring  to  the  Change  in 
the  wording  of  the  law,  that  "the  statute 
should  recrive  the  same  construction  in  this 
respect  as  before  the  change;  at  least  no 
better  character  should  be  required  of  a  par- 
ty seeking  a  divorce,  and  we  are  not  inclined 
to  allow  it  to  a  person  sustaining  a  worse 
one."  One  of  the  earlier,  if  not  the  first,  of 
the  cases  on  our  statute  relating  to  divorce 
Is  Ryan  v.  Byan,  9  Mo.  539,  decided  in  1845. 
Ryan  v.,  Ryan  is  referred  to  with  approval 
in  Nagel  v.  Nagel,  12  Mo.  53,  decided  in 
1848.  In  this  latter  case,  referring  to  the 
statute,  it  is  said  (loc.  dt  55):  "Thus  it  is 
seen  that  a  party  applying  for  a  divorce 
mast  show  that  he  or  she  is  the  innocent 
and  injured  party;  otherwise  the  court 
should  not  grant  the  divorce."  l^s  con- 
struction of  the  statute,  a  construction  plac- 
ed upon  it  at  a  very  early  period  in  our 
history  as  a  state,  has  been  adhered  to  by 
our  courts  from  that  day  to  this,  notwith- 
standing the  change  in  its  phraseology,  as 
we  have  seen.  It  has  always  been  held,  as 
said  by  the  court  in  Hoffman  v.  Hoffman, 
supra,  loc  dt  649,  that  "the  least  that  can 


be  required,  •  •  •  wpuld  be  to  compel 
parties  to  oome  into  court  with  hands  so 
far  dean,  at  least,  that  the  opposite  party 
Is  not  entitled  to  the  same  redress  from 
them." 

[3]  Reviewing  the  testimony  in  this  case, 
we  have  no  hesitancy  in  saying  that  we  agree 
with  the  finding  of  the  trial  court  tliat  the 
defendant  in  this  case  is  guilty  of  the  t>er- 
petratlon  of  sufficient  of  the  acts  cliarged  by 
plaintiff  in  his  petition  to  have  entitled  plain- 
tiff to  a  divorce,  provided  he  was  without 
fault  himself.  We  are  not  to  be  understood 
as  finding  that  plaintiff  has  sustained  all  of 
his  charges;  we  do  not  think  he  has  sus- 
tained the  most  serious  of  them.  That  de- 
fendant used  violent  language  toward  plain- 
tiff, was  quarrelsome  on  occasions,  is  fairly 
well  proven ;  so  also  there  is  evidence  tending 
to  show  that  on  at  least  one  occasion  she 
charged  him  with  too  much  familiarity  with 
other  women.  These  facts  appear  in  evi- 
dence, although  it  must  be  said  the  evidence 
as  to  them  is  slight 

But  there  is  Just  as  much^evidence  present- 
ed in  this  record  before  us  of  unjustifiable 
acts  by  the  plaintiff  during  the  married  life 
of  the  parties  as  of  like  acts  by  defendant 
There  is  no  substantial  evidence  that  defendr 
ant's  acts  caused  plaintiff  to  dose  up  his 
business.  On  the  contrary  the  evidence 
tends  to  prove  that  defendant  had  always 
helped  plaintiff  in  his  business  and  that  with- 
out any  apparent  cause  to  do  so  plaintiff 
dosed  up  his  business  as  a  merchant  and 
practically  without  any  notice  whatever  to 
ills  wife  of  his  intention  so  to  do,  left  her  and 
the  two  children  bom  of  the  marriage,  alone 
in  St  Louis,  and  visited  his  native  land,  leav- 
ing with  his  wife,  for  the  support  of  herself 
and  children  during  his  absence  of  some  two 
months,  the  sum  of  $100.  He  did  not  inform 
his  wife,  according  to  her  testimony,  and  it 
is  uncontradicted,  of  his  intention  to  leave 
her  and  the  family  and  make  this  long  visit 
to  a  foreign  land,  until  the  very  morning 
that  he  left.  When  he  did  leave  he  did  not 
kiss  either  his  wife  or  his  children  good-bye, 
and  at  five  o'dock  of  the  morning  of  the  day 
he  left,  he  for  the  first  time  told  his  wife  of 
his  intended  departure.  When  he  returned 
from  bis  visit  to  his  native  land,  it  appears, 
according  to  his  own  testimony,  that  it  was 
three  days  after  his  return  before  he  entered 
the  home.  He  testifies  that  when  he  came 
back  from  Germany  he  went  home  and  there 
was  no  one  about  the  house;  that  the  shut- 
ters were  shut,  the  doors  locked  and  he  went 
back  to  a  friend  of  his  and  stayed  there  for 
another  day;  went  back  home  again  and  it 
was  still  closed  and  it  was  the  third  day 
after  his  return  when,  as  he  says,  he  went  to 
work  and  broke  in  the  door  and  went  inside, 
and  his  wife  was  not  there.  He  is  without 
any  corroboration  as  to  this.  His  wife's  tes- 
timony as  to  the  matter,  and  in  this  she  is 
corroborated  by  other  witnesses,  is,  that  dur- 
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lug  these  three  days  when  he  was  in  the  dty 
8he  was  occupying  the  house  with  her  chil- 
dren and  that  on  the  third  day,  that  is  the 
day  ui)on  which  plaintill  br9ke  into  the  house 
as  he  said,  she  Iiad  been  staying  for  part  of 
the  day  with  her  children  at  her  mother's, 
a  short  distance  away  from  the  home  and 
when  she  returned  to  her  home  she  found  her 
husband  sitting  on  the  doorstep.  In  all  ma- 
terial matters  connected  with  the  relations 
between  them  the  wife  emphatically  denied 
every  one  of  the  accusations  contained  in  the 
petition  or  teetifled  to  and  in  a  very  great 
many  of  them  she  Is  corroborated  in  her  de- 
nial by  the  testimony  of  others.  According 
to  his  own  testimony  the  quarrelling  between 
these  parties  commenced  a  year  after  their 
marriage.  They  were  married  in  May,  1895, 
and  the  plalntifC  testifies  that  within  a  year 
after  that  and  continually  from  then  on  the 
differences  commenced  between  them  and 
that  they  had  heen  kept  up  ever  since.  But 
they  lived  together  from  May,  1895,  to  Iday, 
1910 — were  even  at  the  time  of  the  trial  liv- 
ing lu  the  same  house.  Two  sons  were  born 
to  them  of  the  marriage.  That  they  quar- 
relled Is  beyond  question ;  that  he  was  sullen 
and  sulky  when  at  home  with  his  wife  and 
family  is  testified  to,  not  only  by  his  wife 
but  by  his  own  witnesses.  Viewing  this  case 
throughout  and  considering  all  of  the  testi- 
mony in  it,  we  have  concluded  that  plaintiff 
is  not  an  Innocent  iwrty  within  the  meaning 
of  the  statute  and  Is  not  entitled  to  a  de- 
cree. Moreover,  we  see  no  reason  to  prevent 
them  renewing  their  marital  relations  and 
uniting  In  the  nprearlng  of  the  two  sons, 
both  young,  bom  to  them  of  the  marriage. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  direc- 
tions to  that  court  to  dismiss  it  at  the  cost 
of  the  plaintiff 

NORTONI  and  OAVXJTiELD,  JTJ.,  concur, 
the  latter  only  In  the  result 


MARKBL  V.  PECK  et  aL 

(St  Loais  Court  of  Appeals.     Miasouri     Dec. 
8,  1912.) 

1.  Execution   (J   41*)  —  RsACHiNa  Tbtjst 
Pbofebtt— Rehedt  Available. 

Trust  property  cannot  be  reached  in  an 
action  at  law  for  damages  for  breach  of  an  ex- 
ecutory contract  and  it  can  only  be  reached  in 
equity. 

{Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  |i  89-«l,  94;  Dec  Dig.  |  41.*] 

2.  Tbusts  (I  266*) — LiABiLiTT  of  Tbustekb— 
Personal  Liabilitt. 

The  only  judgment  which  may  be  rendered 
in  an  action  at  law  against  defendants  as  trus- 
tees under  a  testamentary  trust  is  one  based  on 
their  personal  liability. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  {  374;    Dec  Dig.  i  265.*] 


8.  TBUSTB  (I  240*)— LlABILITr  O*  TBtrSTEES— 

Pebsonal  Liabilitt. 

A  minority  trustee  is  not  personally  liable 
on  a  contract  which  he  did  not  personally  make 
merely  because  a  majori^  of  the  trustees  au- 
thorised it 

[Ed.  Note<— For  other  cases,  see  Trusts,  Cent 
Dig.  I  347;    Dec.  Dig.  |  240.*] 

4.  Tbdsts  (f  240*)  —  PowKB  or  Tbustee  — 

Management  of  Estate. 

The  provision  in  a  wiU  creating  a  trust 
and  giving  trustees  power  to  sell  or  lease  the 
property  that  a  majority  of  the  trustees  shall 
govern  concerns  only  the  matter  of  bindine  the 
estate,  and  does  not  render  the  minority  per- 
sonally liable  on  contracts  made  or  authorised 
only  by  the  majority. 

[Ed.  Note. — £'or  other  cases,  see  Trusts, 
Cent  Dig.  i  847;   Dec  Dig.  {  240.*] 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  Louis  Markel  against  Stephen 
Peck  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

The  appeal  in  this  case  was  prosecuted  to 
the  Supreme  Court  by  which  it  was  trans- 
ferred to  this  court  Thereafter  It  was 
transferred  by  this  court  to  the  Springfield 
Court  of  Appeals,  where  an  opinion  was  ren- 
dered therein.  See  Markel  v.  Peck  et  aL, 
144  Mo.  App.  701,  129  S.  W.  243.  Subse- 
quently the  Supreme  Court  declared  the  leg- 
islative act  which  purported  to  autborlxe  the 
transfer  of  cases  from  this  court  to  the 
Springfield  court  to  be  unconstitutional,  and 
the  cause  was  transferred  back  to  this  court 
on  the  theory  that  the  Jurisdiction  of  the  ap- 
peal continued  to  reside  here  and  the  pro- 
ceedings in  the  Springfield  court  were  coram 
non  Judice.  The  case  has  been  argued  and 
submitted  here,  and  upon  due  consideration 
we  prefer  to  dispose  of  it  upon  the  same  the- 
ory as  did  the  trial  court;  the  parties  by 
their  counsel,  in  the  argument  before  us, 
seeming  to  concede  that  our  decision  should 
depend  upon  the  correctness  or  incorrectness 
of  that  theory. 

This  is  an  action  at  law  against  certain 
persons  as  trustees  under  the  last  will  ot 
Charles  H.  Peck,  deceased,  wherein  the  plain- 
tiff seeks  to  recover  damages  for  breach  of 
an  executory  contract  for  future  leases  of 
real  property  forming  part  of  the  trust  es- 
Jtate.  Under  the  wUl  the  trustees  are  given 
"full  power  subject  to  the  exertions  and 
limitations  hereinafter  named,  to  manage, 
rent  lease,  sell  and  dispose  of  the  property 
belonging  to  the  trust  estate.  The  exceptions 
and  limitations  named  do  not  pertain  to  the 
renting  or  leasing  of  property.  The  will  pro- 
vides that  "in  all  cases  where  said  trustees 
are  by  this  will,  empowered  or  required  to  do 
anything,  the  majority  of  them,  except  where 
otherwise  specified  shall  govern,  and  the  act 
of  such  majority  shall  be  valid,"  etc.  The 
trust  is  limited  to  continue  until  the  expini- 
tion  of  16  years  next  after  the  death  of  th« 
last  surviving  one  of  the  testator's  descend- 
ants living  at  the  time  of  his  death,  at  which 


*Por  otber  cases  ■««  lam*  topic  and  section  NUMDUR  la  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  A  Rep'r  ladexas 


Digitized  by 


Google 


Mo.) 


MARKEIi  ▼.  PECK 


773 


time  the  corpus  Is  to  be  divided  eqnally  per 
capita  between  tbe  testator's  descendants 
then  UvtDg.  In  the  meantime  tbe  tmstees 
are  to  pay  the  Income  In  divers  parts  and 
proportiona  to  some  twenty-two  or  more  p»- 
sona,  including  the  defendants,  and  th^r  de- 
Bcendanta.  The  contract  In  suit  was  made 
and  entered  into  under  date  of  March  6, 
1903.  It  was  not  signed  by  the  defendants, 
but  by  "Stephen  Peck  &  Bro.,  Agents."  By 
Its  terma  said  Stephen  Peck  &  Bro.,  purport- 
ing to  act  "as  agents  of  the  estate  of  Chas. 
H.  Peck,  deceased,"  agreed  to  deliver  to  plain- 
tiff two  leases,  one  for  a  term  to  begin  April 
1,  1903,  and  the  other  for  a  term  to  begin 
September  l,  1907.  The  petition  alleges  that 
defendants  entered  Into  said  agreement 
"through  their  lawfully  authorized  agents, 
Stephen  Peck  &  Brother."  The  defendants 
denied  the  execution  of  tbe  contract  by  an- 
swer, verified  by  aflSdavlt  It  is  conceded 
that  Stephen  Pe<%  who  is  one  of  tbe  trustees 
and  a  member  of  tbe  firm  of  St^ben  Peck 
&  Bro.,  signed  the  contract  In  the  name  of 
said  firm,  and  there  was  evidence  pro  and 
con  as  to  whether  tbe  other  three  tmstees 
authorized  him  or  his  said  firm  to  do  so.  An 
instruction  given  at  the  Instance  of  plaintiff 
permitted  a  verdict  for  tbe  plaintiff  If  the 
defendants,  or  "a  majority  of  them,"  author- 
ized the  firm  of  Stephen  Peck  &  Bro.,  to  exe- 
cute the  contract  Tbe  verdict  was  In  favor 
of  the  plaintiff  and  against  all  of  the  de- 
fendants. The  trial  court  sustained  defend- 
ants' motion  for  a  new  trial  on  tbe  ground 
that  the  giving  of  said  instruction  was  error. 
Tbe  plaintiff  has  appealed,  assigning  as  error 
the  action  of  the  court  In  granting  a  new 
trial. 

Taylor  R  Young,  Frank  H.  Hasklns,  and 
B^amln  Schnurmacber,  all  of  St  Louis, 
for  appellant  S.  T.  G.  Smith  and  Thos.  S. 
Meng,  both  of  St  Louis,  for  respondents 

GADLFIBLD,  J.  (after  stating  the  facts  as 
above).  At  the  time  of  sustaining  the  motion 
for  a  new  trial  the  learned  trial  Judge,  In 
a  memorandum  filed,  stated  the  legal  theory 
Influencing  bis  action,  as  follows:  "This  Is 
an  action  at  law  against  certain  persons  as 
trustees  under  the  last  will  of  Charles  H. 
Peck,  deceased.  Though  the  case  was  tried 
on  the  theory  that  a  Judgment  was  sought 
against  the  tmstees  as  such,  yet  neither  the 
petition  nor  the  Judgment  so  limit  the  case. 
In  both  the  petition  and  the  Judgment  the 
word  'tmstees,'  wtten  used  as  descriptive  of 
the  parties,  la  properly  to  be  taken  as  merely 
designatio  personse.  That  no  recovery  could 
be  had  In  this  action  against  tbe  tmst  estate 
Is,  I  think,  unquestionable.  The  plaintiffs 
case  is  a^lnst  the  individuals  who  wronged 
Mm.  If  he  be  unable  to  obtain  satisfaction 
tiom  them,  after  obtaining  a  Judgment  he 
may  in  a  proper  proceeding  and  upon  a  ftap- 


er  showing  have  his  Judgment  made  a  cbarge 
against  the  trust  property.  Notwithstanding 
the  fact  that  tbe  parties  may  have  had  in 
tbeir  minds  an  erroneous  theory  of  the  case, 
if  the  pleadings,  instructions,  and  Judgment 
make  a  case  when  tested  by  the  proper  the- 
ory, the  judgment  should  stand.  As  I  have 
stated  above,  there  is  nothing  in  the  plead- 
ings or  the  Judgment  which  would  Justify 
tbe  claim  that  this  action,  or  its  result  in 
any  way  exceeded  the  power  of  tbe  court 
A  judgment  in  effect  against  tbe  trust  prop- 
erty would  exceed  that  power.  Proceeding 
to  an  examination  of  the  instmctlons,  I  find 
that  the  first  Instmctlon  tells  the  Jury  that 
all  of  the  defendants  are  bound  by  the  acts 
of  a  majority  of  them.  The  pleadings  show 
no  relation  between  these  defendants  other 
than  that  of  cotrustees.  There  is  no  law 
which  authorizes  tbe  majority  of  a  set  of 
trustees  to  bind  the  minority  in  such  a  way 
as  to  render  them  or  him  liable  de  bonis 
propriis  In  a  case  such  as  this.  This  in- 
struction, therefore,  must  necessarily  be  bas- 
ed upon  the  theory  that  the  act  of  tbe  major- 
ity was  binding  upon  tbe  trust  fund  in  this 
action.  That  theory  being  clearly  erroneous, 
tbe  court  erred  in  giving  the  instruction 
marked  1,  and  because  of  such  error  the  de- 
fendants' motion  for  a  new  trial  must  be  sus- 
tained." 

[1]  We  agree  with  tbe  conclusions  so  stat- 
ed by  the  learned  trial  judge.  Trust  prop- 
erty cannot  be  reached  in  an  action  at  law  to 
recover  damages  for  breach  of  an  executory 
contract  It  can  be  reached  solely  in  equity. 
Moore  V.  Stemmons,  119  Mo.  App.  162,  96 
S.  Vf.  818. 

[2,  3]  This  being  so,  the  only  judgment  if 
any,  which  could  be  rendered  in  this  action, 
would  be  one  based  on  the  personal  liability 
of  tbe  trustees,  and,  of  course,  a  minority 
trustee  or  trustees  could  not  be  rendered 
posonally  liable  on  a  contract  which  he  or 
they  did  not  personally  make,  authorize,  or 
adopt  merely  because  others,  composing  a 
majority  of  the  trustees,  did  authorize  it 

[4]  The  provision  of  the  will  that  a  major- 
ity shall  govern,  etc.,  clearly  concerns  only 
the  matter  of  binding  the  estate,  and  cannot 
be  given  the  effect  of  rendering  the  minority 
personally  liable  on  contracts  made  or  au- 
thorized only  by  the  majority.  Whether 
then  this  Instruction  allows  recovery  against 
the  trustees  solely  In  their  representative 
capacity,  or  allows  a  recovery  against  ail  If 
a  mere  majority  authorized  the  contract  sued 
upon.  In  either  evoit  it  was  erroneous,  and 
the  trial  court  was  right  in  granting  a  new 
trial  on  that  account 

The  Judgment  is  affirmed  and  tiie  cause  re- 
manded. 

BBTNOLDS,  P.  J„  and  NOBOONI,  J., 
ooncnr. 
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POLLACK  T.  NATIONAL  BANK  OF  COM 
MBRCE  IN  ST.  LOUIS. 

(St  Louis  Court  of  Appeals.    MisgonrL    Dec. 

3,  1912.     RehearinK  Denied 

Dec.  14,  1912.) 

1.  Banks  and  Banking   (§  140*)— Patvsnt 
OF  Chkck. 

A  check  is  payable  on  demand,  and  where 
nothing  more  appears  the  bank  on  which  it  is 
drawn  must  either  pay  or  reject  it  on  present- 
ment. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  380^^,  394-397;  Dec. 
Dig.  {  140.»] 

2.  Banks  and  Bankino  (f  126*)— Checks— 

PATHENT— AOBEKUENT  OF  PaBTIEB. 

Where  a  depositor  presented  to  the  bank 
a  check  for  deposit,  he  and  the  bank  could 
agree  that  payment  should  be  deferred  for  a 
reasonable  time  until  the  bank  ascertained 
whether  there  were  sufficient  funds  of  the 
drawer  to  pay  it. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  306,  309;   Dec.  Dig.  i 

3.  Banks  and  Banking   (i  126*)— Deposit 
OF  Checks— CusTOX. 

Where  a  depositor  of  a  bank  presented  to 
it  a  check  for  deposit,  with  knowledge  of  the 
custom  of  the  bank  to  take  checks  and  defer 
payment  for  a  reasonable  time  until  the  bank 
ascertained  whether  there  were  sufficient  funds 
of  the  drawer  to  pay  it,  the  depositor  was  es- 
topped from  asserting  that  the  bank  giving 
him  credit  for  the  deposit  could  not  on  find- 
ing insufficient  funds  to  pay  the  check,  charge 
the  depositor's  account .  with  the  amount 
thereof. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  305,  309;  Dec  Dig.  t 
12t^*] 

Appeal  from  St  Louis  C^cuit  Court; 
James  E.  Withrow,  Judge. 

Action  by  Phil  Pollack  against  the  National 
Bank  of  Commerce  in  St  Loals.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

George  B.  Smith  and  PMl  PoUack,  both  of 
St  Louis,  for  appellant  Edward  D'Arcy,  of 
St.  Louis,  for  r.espondent 


NORTONI,  J.  This  Is  a  suit  to  recover 
the  amount  of  a  deposit  made  by  plaintiff  in 
defendant  bank.  Upon  the  court  overruling 
a  demurrer  to  defendant's  answer,  plaintiff 
declined  to  proceed  further  and  suffered  a 
Judgment  of  dismissal  to  go  against  him. 
From  this  Judgment  he  prosecutes  the  appeal. 

It  is  alleged  In  the  petition  that  on  Sep- 
tember 30,  1910,  and  for  a  long  time  prior 
thereto,  plaintiff  was  a  depositor  in  the  de- 
fendant bank,  the  National  Bank  of  Com- 
merce in  St.  Louis;  that  on  said  day  be 
indorsed  and  deposited  in  defendant  bank  a 
check  on  said  bank,  drawn  by  the  Noonan 
Real  Estate  Company  to  his  order,  directing 
it  to  pay  blm  1427.12;  that  the  defendant 
bank  received  the  check  and  entered  the 
amount  therefor  in  bis  passtiook  as  a  deposit 
and  stamped  the  check  with  the  receiving 


stamp,  marked  it  "O.  Z.,"  and  passed  it  to 
its  bookkeeper,  who  thereupon  eatered  the 
same  to  bis  credit  in  the  boolts  of  tbe  bank; 
that  on  the  next  day  defendant  requested 
plaintiff  to  reimburse  it  for  tbe  amount  of 
the  check,  as  the  drawer  thereof,  Noonan 
Real  E>Btate  Company,  did  not  have  sufficient 
funds  In  the  defendant  bank  to  cover  the 
same;  and  that  this  the  plaintiff  refused  to 
do.  Thereupon  defendant,  against  plaintiff's 
objection,  wrongfully  charged  plaintiff's  ac- 
count with  said  sum  of  $427.12.  On  tbis 
state  of  facts,  plaintiff  seeks  Judgmsit,  on 
the  theory  that  defendant  bank  became  his 
debtor  upon  receiving  the  check  and  credit- 
ing it  in  his  passbook  and  the  books  of  tbe 
bank  as  though  the  same  were  a  cash  trans- 
action. 

Defendant  bank,  by  its  answer,  denies  the 
demand  for  reimbursement  and  the  charging 
back  were  made  on  the  day  following  tbe 
alleged  deposit,  but  admits  that  both  plain- 
tiff and  tbe  Noonan  Real  Estate  Company, 
drawer  of  the  check,  were  Its  customers,  and 
had  for  a  long  time  theretofore  each  kept 
checking  accounts'  therewith.  It  Curtber 
pleads  that  there  then  was,  and  for  many 
years  theretofore  had  been,  a  usage  and  cus- 
tom In  the  defendant  bank,  and  in  all  of 
the  banks  of  the  city  of  St  Louis,  wbldi  Is 
and  was  weU  known  by  their  depositors 
and  to  plaintiff,  Pollack,  to  the  effect  tiiat, 
notwithstanding  checks  may  be  received  by 
the  bank  and  credited  in  tbe  passbook  of  tlie 
customer  and  tbe  books  of  the  t>ank  upon 
piesentation,  whether  drawn  on  that  or  any 
other  bank,  the  transaction  is  in  everr  in- 
stance subject  to  tbe  right  of  the  bank  to 
reject  the  deposit  and  charge  the  amount 
back  to  the  depositor  at  any  time  during  tbe 
same  day,  if  the  bank  discovers  the  drawer 
of  the  check  has  not  sufficient  funds  on  de- 
posit to  pay  the  same.  In  other  words,  it 
Is  alleged  in  the  answer  that  all  transactions 
of  this  character  are  had  between  tbe  bank 
and  its  customers  subject  to  this  custom  and 
usage,  which  obtains  in  defendant  bank  and 
in  all  of  the  banks  of  tbe  dty  of  St.  Louis, 
and  is  and  was  at  tbe  time  well  known  to 
depositors  of  each  bank,  and  is  and  was  at 
the  time  well  known  to  plaintiff.  The  an- 
swer further  sets  forth  that  the  Noonan  Real 
Estate  Company  was  without  funds  on  de- 
posit in  defendant  bank  at  the  time  of  the 
presentment  of  the  check,  and  that  this  fact 
was  discovered  during  the  same  day;  that 
upon  the  discovery  of  the  want  of  funds  of 
tbe  drawer  of  tbe  check  the  bank  immedi- 
ately notified  plaintiff  thereof  and  charged 
the  amount  of  the  check  back  to  him,  under 
tbe  custom  and  usage  above  mentioned.' 

Plaintiff  interposed  a  demurrer  to  that 
portion  of  defendant's  answer  setting  forth 
tbe  custom  and  usage  referred  to,  on  the 
theory  that,  though  such  custom  and  usage 
obtained,    and    that,    notwithstanding    hl^ 
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knowledge  of  the  fact  at  the  time  the  deposit 
was  made,  It  constituted  no  defense  at  law. 
The  court  entertained  a  different  view  of 
the  question,  however,  and  overruled  the  de- 
murrer as  If  such  custom  or  usage,  so  known 
to  plaintitr  at  and  before  the  time  of  the 
transaction,  Justified  the  course  of  the  bank 
In  charging  the  amount  of  the  chedc  back 
to  plaintiff  during  the  same  day. 

[1]  It  Is  argued  defendant  ought  not  to  be 
permitted  to  introduce  evidence  tending  to 
prove  such  custom  and  usage  and  plaintiff's 
knowledge  thereof,  for  the  reason  that,  if 
established  In  the  proof,  such  custom  or 
usage  would  Infringe  the  law  of  commercial 
paper,  which  renders  checks  payable  on  de- 
mand. No  one  can  doubt  the  essential  char- 
acteristic of  a  check  is  that  It  shall  be  in- 
stantly payable  on  demand.  In  this  respect 
a  check  Is  distinguishable  from  a  bill  of 
exchange;  for  the  drawee  of  a  bill  is  enti- 
tled to  a  reasonable  time,  at  least  one  day, 
to  determine  whether  he  will  pay  or  accept 
It.  But,  as  before  said,  a  check  is  payable 
on  demand,  and  if  nothing  more  appears 
the  bank  upon  which  it  is  drawn  should 
either  pay  or  reject  it  upon  presentment 
See  Morse,  Banks  and  Banking  (4th  Ed.)  i 
369;  Obltty  ou  BiUs  and  Notes  (11th  Ed.) 
i  1,  c.  21,  p.  353;  2  Daniel,  Negotiable  In- 
struments (5th  Ed.)  {  1566:  Mcintosh  v. 
Lytle,  26  Minn.  336,  3  N.  W.  983,  37  Am. 
Rep.  410;  State  v.  Vincent,  91  Mo.  662,  666, 
667,  4  8.  W.  430. 

[2]  But,  be  this  as  It  may,  no  one  will 
contend  for  a  moment  that  it  is  not  within 
the  province  of  the  depositor  presenting  the 
check  and  the  bank  on  which  the  check  Is 
drawn  to  expressly  agree  that  the  payment 
shall  be  deferred  for  a  reasonable  time  until 
the  bank  may  ascertain  whether  or  not  there 
are  sufficient  funds  of  the  drawer  of  the 
check  In  its  hands  to  pay  it.  Such  an  agree- 
ment. Instead  of  operating  an  infringement  of 
the  established  rule  of  law  above  stated, 
amounts  to  no  more  than  a  reasonable  modi- 
fication of  Its  application  in  the  interests  of 
Justice.  If  It  were  competent  for  the  par- 
ties to  thus  expressly  agree  with  respect  to 
the  matter,  it  would  seem  to  be  competent, 
too,  for  them  to  tadtly  do  so  under  the  es- 
tablished custom,  well  known  to  both,  which 
obtained,  in  good  faith,  throughout  an  ex- 
tended course  of  dealing.  It  is  unnecessary 
to  determine  the  force  and  effect  of  the 
usage  or  custom  set  forth,  generally  speak- 
ing ;  for  the  allegation  of  the  answer  is  that 
plaintiff  well  knew  It. 

[S]  The  precise  question  with  which  the 
court  Is  concerned  and  In  judgment  here, 
therefore,  Is  this  custom  and  usage,  which 
was  well  known  to  plaintiff  and  necessarily 
acted  upon  by  him  In  dealing  with  the  bank. 
If,  at  the  time  the  check  was  presented, 
plaintiff  knew  of  this  custom,  as  alleged  in 


the  answer,  and  notwithstanding  presented 
the  check  for  deposit  in  the  usual  course, 
it  would  seem  that  the  precepts  of  natural 
justice  alone  suggest  that  he  should  be  bound 
thereby  as  If  an  express  agreement  to  that 
effect  were  entered  Into;  for  otherwise 
grievous  loss  might  be  entailed  upon  the 
bank  dealing  with  him  on  the  faith  of  the 
usage  and  his  knowledge  of  it  In  such  cir- 
cumstances the  principle  of  estoppel  inter- 
venes to  preclude  plaintiff  and  save  harmless 
the  bank  dealing  with  him  In  the  utmost 
good  faith;  and  this  is  true  though  the 
check  presented  for  deposit  Is  drawn  upon 
the  same  or  depository  bank,  as  Is  the  case 
here.  Touching  tiie  question  of  an  express 
agreement  or  usage  in  such  cases,  Mr.  Morse, 
in  his  work  on  Banks  and  Banking  (4th  Ed.) 
vol.  2,  f  569,  says  as  follows:  "When  a 
check  iB  presented  for  deposit  drawn  on  the 
depository  bank,  the  bank  may  refuse  to 
pay  it,  or  take  tt  oonditionallv  tv  exprett 
agreement,  or  by  usage.  If  such  a  one  exists, 
as  In  Oalifornla;  but  otherwise,  if  It  pays 
the  money,  or  gives  credit  to  the  depositor, 
the  transaction  is  closed  between  the  bank 
and  the  depositor,  unless  the  paper  proves 
not  to  be  gennlne,  or  there  Is  fraud  on  the 
part  of  the  depositor.  The  giving  of  credit 
is  practically  and  legally  the  same  as  paying 
the  money  to  the  d^>o8ltor  and  receiving  the 
cash  again  on  deposit  The  intent  of  the  par- 
ties must  govern,  and  presenting  a  check  on 
the  bank,  with  a  passbook  in  which  the  re- 
ceiving teller  notes  the  amount  of  the  check. 
Is  sufficient  Indication  of  Intent  to  deposit 
and  to  receive  as  cash."  (The  italics  are 
onr  own.)  See,  also.  State  v.  Salmon,  216 
Mo.  466,  522,  523,  116  S.  W.  1106.  From 
what  Is  said  by  Mr.  Morse,  it  is  obvious  that 
an  express  agreement  between  the  parties 
should  prevail,  and  that  the  intent  of  the  par- 
ties must  govern  in  every  instance.  As  be- 
fore said.  It  Is  unnecessary  to  rule  here  with 
respect  to  a  general  custom  in  the  banks  of 
St  Louis;  for  the  case  presents  more  than 
that.  In  that  the  answer  avers  plaintiff  was 
fully  Informed  as  to  such  custom.  This 
being  true,  the  matter  of  the  intention  of 
the  parties  is  one  for  the  Jury  to  determine ; 
and  If  It  were  found  as  a  fact  that  plaintiff 
knew  of  the  custom  at  the  time  the  check 
was  presented  for  deposit  It  Is  competent 
to  find,  too,  from  this  fact  that  an  agree- 
ment accordingly,  equivalent  to  an  express 
one,  existed  between  the  parties  at  the  time. 
Touching  this  matter,  the  answer  tendered  a 
question  of  fact,  which.  If  established,  would 
constitute  a  valid  defense,  and  the  demurrer 
was  properly  overruled. 

Tke  Judgment  should  be  affirmed.     It  is 
so  ordered. 

REYNOLDS,  P.  X,  and  C5AULFIELD,  J., 
concur. 
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HIGHT  T.  AMERICAN  BAKERY  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec. 

3,  1912.) 

1.  Appeai,  ahd  Erbob  (i  171*)— Thiobt  of 
Cause— Conclusive  NEBS. 

Where  complainant  constructed  his  peti- 
tion on  the  turntable  doctrine  of  negligence, 
and  so  tried  and  submitted  the  case  to  the  jury, 
he  was  bound  by  such  theory  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1053-1660,  10«e,  1067, 
1161-1166;  Dec.  Dig.  i  171.*] 

2.  Negligehcb  (i  28*)— Injuries  to  Ohii.- 

DKEN— "TUENTABLE    DOCTBIHK." 

In  order  that  an  action  for  injuries  to  a 
child  may  be  maintained  under  the  "turntable 
doctrine,"  it  is  necessary  that  the  machinery 
or  appliance,  the  operation  of  which  was  the 
direct  cause  of  the  injury,  shall  be  a  dangerous 
appliance  in  itself  when  set  in  motion,  or  that 
it  shall  be  of  a  kind  liable  to  become  danger- 
ous from  the  position  or  condition  in  which  it 
was  left  if  set  in  motion,  and  defendant  must 
have  been  negligent  in  leaving  tha  appliance  or 
thing  causing  the  injury  unguarded,  unsecured, 
or  unattended  in  an  open  place  frequented  by 
children,  so  as  to  allow  of  the  appliance  being 
put  in  motion  by  the  children  who  had  access 
thereto. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  83.  84,  12&;   Dec.  Dig.  i  23.*] 

8.  Neouoencb  (i  1*)— "AcnoKABUt  Neqli- 

qence"— Duty  to  use  Care. 

"Negligence"  and  "actionable  negligence," 
even  under  the  turntable  doctrine,  are  distin- 
guishable terms,  since  carelessness  does  not 
always  involve  liability,  which  attaches  only 
when  there  has  been  a  violation  of  duty  by 
the  party  charged  toward  the  party  injured. 

[Ed.  Note. — For  other  cases,  see  Negligeace, 
Cent  Dig.  f  1;    Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  148,  149;  vol.  8,  p.  7563;  yoL  6, 
pp.  4743-4763;  vol.  8,  pp.  772&-7731.] 

4.  Pleading  (|  418*)  —  Couplaini  — Con- 
BiBUCTioN  After  Verdict. 

Where  defendant  pleaded  over  after  the 
overruling  of  a  demurrer,  the  fact  that  the  pe- 
'  tition  did  not  state  a  cause  of  action  would  not 
be  ground  for  setting  aside  a  verdict,  or  arrest- 
ing judgment,  if  it  was  supported  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  f{  1399,  1403-1406;  Dec  Dig.  { 
4ia*] 

5.  Neougxncb  (S  23*)— Injuries  to  Chil- 
dren —  Wagon  —  Danoebous  Appliance  — 
Evidence — Tubntable  Rule. 

Defendant  caused  one  of  its  wagons  to  be 
driven  through  a  city  street  at  a  walk,  from 
which  wagon  its  servants  discharged  certain 
advertising  whirligig  toys,  or  aeroplanes. 
Plaintiff,  a  boy  of  10,  and  other  children,  fol- 
lowed the  wagon  in  an  attempt  to  procure  the 
toys  when  they  fell  to  the  earth  after  their 
power  was  spent  One  of  the  toys  falling  un- 
der the  wagon,  plaintiff  reached  between  the 
wheels  for  it;  but,  before  he  could  escape,  the 
hind  wheel  passed  over  his  arm,  causing  the 
injury  complained  of.  Held  that,  there  being 
no  proof  that  the  wagon  was  driven  negligent- 
ly, er  that  defendant's  servants  had  knowledge 
of  plaintiff's  dangerous  position,  and  plaintiff 
never  having  been  in  front  of  the  team,  they 
owed  no  duty  to  him  to  keep  a  lookout  to  see 
that  he  did  not  get  under  the  bind  wheels,  and, 
there  being  no  evidence  of  actionable  negli- 
gence on  defendant's  part,  plaintiff  was  not  en- 
titled to  recover  under  the  turntable  doctrine. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  U  33,  84,  129;  Dec.  Dig.  i  23.*] 


6.  Negligence  (|  85*)— Iitjubixb  to  Ceil- 
DBEN— Contributory  Negligence. 

Where  a  boy  of  10  placed  his  arm  between 
the  wheels  of  a  moving  wagon  to  seize  a  toy 
that  bad  fallen  under  the  wagon,  knowing  that 
if  the  wagon  did  not  atop,  and  ne  did  not  get 
his  arm  out  in  time,  he  would  be  hurt  by  the 
wheel  passing  over  it,  and  he  was  so  injured, 
he  was  guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-128:   Dec  Dig.  {  85.*] 

7.  Negligence  ({  82*)—  Injuries  to  Chil- 
dren—Proximati:  Cause. 

Where  a  child  placed  his  arm  between  the 
wheels  of  a  slowly  moving  wagon,  from  which 
a  toy  had  been  thrown  by  defendant's  servants 
in  the  wagon,  in  order  that  he  might  seise  the 
toy,  but  before  he  could  do  so  the  wheel  caught 
his  arm  and  he  was  injured,  the  placing  of  bis 
arm  between  the  wheels,  and  not  the  attrac- 
tiveness of  the  toy,  was  the  proximate  cause  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {|  112-114;  Dec.  Dig.  i  82.*] 

Appeal  from  St  Louis  Girctiit  Court ;  Hu- 
go Mnench,  Judge. 

Action  by  Alex  Hight,  by  bis  father  and 
next  friend.  Max  Hight,  against  the  Ameri- 
can Bakery  Company.  Judgment  for  plaln- 
tlfl,  and  defendant  appeals.    Reversed. 

Actlpn  by  an  Infant  for  damages  alleged 
to  have  been  sustained  by  him  by  reason 
of  a  wagon  of  the  defendant,  appellant  here, 
running  over  and  Injuring  his  arm,  the  in- 
fant suing  by  his  father  as  next  friend.  The 
action  was  brought  against  the  American 
Bakery  Company  and  the  Heydt  Bakery, 
alleged  to  be  a  branch  of  the  company.  Aft- 
er a  recital  of  the  minority  of  plaintiff  and 
the  appointment  of  his  father  aa  his  next 
friend,  the  amended  petition  upon  which  the 
cause  was  tried  avers  that  plaintiff,  then  be- 
ing a  minor  under  the  age  of  ten  years,  on 
Saturday,  the  ninth  of  July,  1910,  was  play- 
ing with  other  boys,  mostly  older  than  him- 
self, on  Dickson  street  in  the  city  of  St 
Louis  near  his  home,  and  while  so  playing 
the  defendants  caused  a  large  wagon,  sim- 
ilar to  a  transfer  wagon,  to  be  driven  through 
Dickson  street  In  the  locality  where  plain- 
tiff was  playing,  from  which  wagon  defend- 
ants caused  to  be  thrown  into  the  air,  large 
numbers  of  toys  consisting  of  whlrliglga,  on 
which  defendant  advertised  certain  of  the 
commodities  It  had  for  sale;  that  said 
whirligigs  were  whirled  Into  the  air  and 
would  come  down  in  different  directions  as 
they  were  carried  by  currents  of  the  air; 
that  it  was  the  purpose  of  defendants  In 
causing  the  large  wagon  to  pass  through 
Dickson  street  and  causing  the  whirligigs  to 
be  thrown  Into  the  air  to  attract  the  atten- 
tion of  children  thereto,  and  that  the  whirl- 
igigs were  exceedingly  attractive  to  children 
and  In  this  way  defendants  sought  to  adver- 
tise and  did  advertise  their  conunodltiea ; 
that  on  the  occasion  mentioned  while  numer- 
ous children  were  attracted  to  the  place 
where  defendants'  employes  were  driving  the 
wagon  and  whirling  the  whirligigs  Into  the 
air,  many  boys  were  attracted  thereto  and 
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stmgKled  wttb  each  otber  to  obtain  tbe  wblrl- 
Igiga  as  they  fell  through  the  air  to  the 
street  and  around  and  under  the  heavy  wag- 
on; that  plaintiff  being  a  child  under  ten 
years  of  age  and  not  having  the  discretion  of 
a  larger  boy  or  adult,  saw  one  of  these  whirl- 
igigs fall  under  the  wagon  and  rushed  to  ob- 
tain It,  placing  his  hand  and  arm  under  the 
wagon  to  get  the  whirligig,  and  defendants' 
employte  who  were  driving  the  wagon  then 
and  there  carelessly  and  negligently  caused 
the  hind  wheel  of  the  wagon  to  pass  over 
plalntUTs  right  arm,  crushing  the  bone  and 
flesh  above  the  elbow  so  as  to  maim  and 
cripple  plaintiff  for  life.  It  is  further  aver- 
red that  the  defendants  and  their  employes 
In  driving  the  wagon  and  throwing  the  whirl- 
igigs Into  the  air  knew  or  by  the  exercise 
of  ordinary  care  could  have  known  that  these 
toys  would  attract  plaintiff  and  other  chil- 
dren of  immature  understanding  into  a  place 
of  danger  of  being  injured  by  the  wagon 
and  cause  them  to  rush  to  obtain  such  of 
the  whirligigs  as  would  fall  under  the  wagon 
and  that  in  doing  so  they- were  likely  to  maim 
or  kill  such  children  by  running  over  them; 
'^hat  the  act  of  so  driving  over  the  streets 
with  such  heavy  wagon,  throwing  such  whirl- 
igigs into  the  air,  as  aforesaid,  and  thereby 
enticing  children  to  struggle  to  obtain  the 
whirligigs,  and  to  place  their  bands  and 
arms  under  the  wagon  to  obtain  the  same, 
and  driving  heedlessly,  without  noticing  a 
Child  who  had  put  his  hand  and  arm  un- 
der the  wagon  to  obtain  such  whirligig,  and 
passing  over  and  crushing  and  breaking  his 
arm,  was  an  act  of  negligence  on  the  part 
of  defendants."  Averring  that  in  conse- 
quence of  the  injuries  plaintiff  had  suffered 
great  physical  pain  and  mental  anguish  and 
will  continue  to  suffer  the  same  for  many 
years  and  that  he  is  injured,  crippled  and 
maimed  for.  life  and  bis  earning  capacity, 
after  be  attains  the  age  of  twenty-one  years, 
will  be  greatly  diminished  in  consequence  of 
his  injury,  plaintiff  prays  judgment  for  $7,- 
600,  with  interest  and  costs. 

The  American  Bakery  Company,  in  its  an- 
swer, after  denying  each  and  every  allegation 
In  the  amended  petition,  sets  up  a  plea  of 
contributory  negligence  on  tbe  part  of  plain- 
tiff, the  contributory  negligence  alleged  be- 
ing that  plaintiff  had  carelessly  and  negli- 
gently crawled  under  the  wagon  and  between 
the  front  and  rear  wheels  thereof  while  the 
wagon  was  in  motion  and  proceeding  along 
the  street,  and  In  so  doing  carelessly  and  neg- 
ligently allowed  his  right  arm  to  get  under 
the  rear  wheel  of  the  wagon. 

A  reply  denying  this  was  filed. 

The  trial  coming  on  before  the  court  and  a 
jury,  plaintiff  dismissed  as  to  the  defendant 
Heydt  Bakery  and  thereafter  the  trial  pro- 
ceeded against  the  American  Bakery  Com- 
pany alone  and  resulted  in  a  verdict  and 
judgment  In  favor  of  plaintiff  and  against 
that  defendant  In  the  sum  of  $600,  from 


which  after  interposing  a  motion  for  new 
trial  as  well  as  a  motion  in  arrest  of  Judg- 
ment and  saving  exception  to  the  overruling 
of  these  motions,  the  American  Bakery  Com- 
pany duly  perfected  its  appeal  to  this  court 

The  learned  counsel  for  appellant,  in  their 
printed  argument  upon  which  the  cause  Is 
submitted,  state  that  errors  are  assigned  in 
only  two  respects  in  this  case,  aimed  at  the 
foundation  of  respondent's  right  to  recover, 
and  that  question,  counsel  frankly  state,  is 
the  only  one  they  present  for  the  considera- 
tion of  tbe  court;  and  whether  error  exists 
in  the  matter  of  giving  or  refusing  instruc- 
tions, save  as  to  the  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  is  a  question 
which  counsel  say  they  will  not  discuss  "for 
the  reason  that  If  respondent  is  entitled  to 
recover  under  the  theory  pleaded  and  the 
evidence  offered,  we  have  no  fault  to  find 
with  the  verdict  and  we  see  nothing  to  be 
gained  by  another  trial."  This  very  frank 
statement  of  counsel  leaves  as  the  only  mat- 
ters for  our  consideration  the  evidence  and 
the  action  of  the  trial  court  In  overruling 
the  demurrer  thereto.  It  is  the  contention 
of  counsel  for  appellant  that  there  is  an  en- 
tire failure  of  proof  in  the  case  entitling 
plaintiff  to  a  recovery,  and  that  the  evidence 
in  the  case  proves  that  under  tbe  law,  plain- 
tiff cannot  recover. 

The  determination  of  these  points  involves 
a  careful  consideration  of  the  testimony  in 
the  case. 

Preliminary  to  taking  up  tbe  testimony 
as  to  the  accident,  it  is  as  well  to  say  that 
the  appliance  referred  to  as  a  whirligig  In 
the  petition  was  also  called  an  aeroplane 
by  those  who  testified.  One  of  these  whirl- 
igigs was  in  evidence  and  a  photograph  of  It 
Is  in  the  abstract  We  shall  hereafter  des- 
ignate it  as  the  toy.  Without  reproducing 
the  photograph,  it  is  sufficient  to  say  of  the 
toy  that  It  appears  to  have  been  composed 
of  a  pasteboard  stem  about  eight  Inches  long 
and  about  five-sixteenths  of  an  inch  in  di- 
ameter. The  stem  is  about  the  size  of  an 
ordinary  lead  pendL  It  Is  hollow  in  the  cen- 
ter. At  either  end  two  small  wires  about 
as  large  In  thickness  as  a  very  small  pin 
extend  out  at  right  angles  from  the  stem 
for  a  distance  of  four  Inches  and  then  each 
wire  bends,  forming  practically  a  right  angle 
with  the  balance  of  the  wire,  and  extends 
then  about  two  inches.  On  each  of  these 
wires  thus  shaped  a  piece  of  very  thin  glased 
paper  is  pasted  so  that  each  piece  of  ];>aper 
is  triangular  in  shape.  These  pieces  of  pa- 
per constitute  what  may  be  called  "wings." 
By  taking  hold  of  the  stem  and  holding  it 
stationary  and  winding  the  two  wings  at  tbe 
bottom,  and  then  letting  go  of  the  stem, 
this  toy  will  sail  through  the  air  until  the 
two  wings,  thus  wound  up,  unwind,  when  the 
toy  will  drop  to  the  ground.  Small  rubber 
bands  extend  from  the  wires,  through  the 
hollow  part  of  the  stem,  and  the  winding 
process  consists  of  simply  twisting  these  rub- 
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ber  bands  around  each  other  until  they  are 
tight,  the  unwinding  of  these  bands  causing 
the  wings  of  the  toy  to  revolye,  thus  keeping 
the  toy  In  the  air  as  long  as  that  continues, 
dependent  also  on  the  velocity  of  the  wind. 
There  was  no  controversy  over  the  fact  that 
this  toy  was  an  advertising  device,  having 
printed  on  the  wings  matter  calling  attention 
to  defendant's  products.  When  sent  up  from 
the  wagon  by  whoever  was  manipulating  it 
in  the  manner  before  descrlhed,  the  toy 
wlU  sail  In  whatever  direction  the  wind  hap- 
pens to  carry  It 

Tarn  now  to  the  testimony  as  to  the  hap- 
pening of  the  accident 

Alexander  Hight  the  plaintiff,  offered  as  a 
witness,  was  questioned  by  the  court  as  to 
tds  conception  of  the  obligation  of  an  oath. 
Plaintiff,  being  accepted  as  a  competent 
witness,  said  he  was  ten  years  old ;  had  been 
going  to  school  for  four  years.  He  testified 
that  he  was  ten  years  of  age  in  August  fol- 
lowing the  accident  which  had  occurred  on 
Saturday,  July  0,  1910;  that  about  eight 
o'clo<&  on  the  momlag  of  the  day  of  the  ac- 
cident he  was  on  the  comer  of  Dickson  street 
and  Garrison  avenue,  playing  with  three 
other  boys;  saw  the  wagon  around  the  cor- 
ner. The  people  on  the  wagon  threw  out  one 
of  these  toys  and  tibe  boys  ran  after  it  and 
it  flew  under,  the  wagon.  He  (plaintiff) 
thought  the  wagon  was  stopping.  He  stuck 
his  hand  nnder  the  wagon  to  get  the  toy 
which  had  fallen  there  or  which  had  been 
carried  tiiere.  The  wagon  then  began  to  go 
faster  and  ran  over  his  band,  or  more  prop- 
erly, the  arm,  and  crushed  it  He  did  not 
remember  how  many  of  these  toys  had  been 
thrown  out  before  he  was  hurt.  One  of  the 
t>oy8  on  the  wagon  took  the  toy  from  under 
the  seat  and  wound  It  up  and  it  began  fly- 
ing around  the  wagon.  After  it  flew  under 
the  wagon  he  (plalatlff)  went  to  get  It 
When  he  undertook  to  do  that  be  did  not 
think  of  the  wagon  going  over  his  arm; 
that  when  one  of  these  toys  had  been  thrown 
up  before,  the  boys  all  began  running  after 
It  Plaintiff  exhibited  his  injured  arm  to  the 
jury. 

On  cross-examination  plaintiff  testified  that 
his  home  was  on  the  north  side  of  Dickson 
street,  about  eight  houses  east  of  Garrison 
avenue;  had  lived  In  that  house  about  four 
years,  during  all  of  which  time  he  had  at- 
tended the  DlvoU  School,  which  is  about  a 
block  south  of  where  plaintiff  lived.  On  the 
morning  of  the  accident  he  was  playing  on 
the  comer  of  DlclcBon  street  and  Garrison 
avenue;  was  playing  on  the  south  side  of 
Dickson  street  in  front  of  the  house  in  which 
one  Charles  Barnett  lived;  was  on  the  south 
side  of  Dickson  street  when  he  first  saw  the 
wagon.  He  and  the  other  boys  were  playing 
with  some  pictures  and  after  awhile  the 
wagon  came  around  the  comer  and  they  were 
throwing  out  these  toys  and  he  and  the 
other  boys  all  ran  after  them  and  one  of  the 
toys  flew  under  the  wagon  and  began  whirl- 


ing around.  He  did  not  rem«nber  Iiow  many 
toys  he  saw  thrown  out  that  morning;  had 
seen  some  others  thrown  out  but  did  not  know 
where  they  went  When  the  one  was  thrown 
out  which  he  tried  to  get  the  wagon  and 
team  were  two  or  three  houses  east  of  Garri- 
son avenue;  that  before  the  wagon  got 
around  the  comer  he  (plalntifC)  was  in  front 
of  Charles  Harnett's  house;  when  the  whirl- 
igig was  thrown  out  he  (plaintiff)  went  far- 
ther down  the  street  all  the  time  on  the 
south  side  of  the  street  The  people  on  the 
wagon  threw  out  the  toy  on  the  north  side 
and  It  began  going  around  on  the  north  Bid& 
He  ran  around  the  ba<^  end  of  the  wagon  to 
the  north  side  of  it  got  on  his  knees  and 
reached  between  the  front  and  rear  wheels 
on  the  north  side  of  the  wagon.  When  he 
got  on  the  north  side  of  the  wagon  he  was 
within  fifteen  or  twenty  feet  from  the  car 
track.  During  all  this  time  the  team  was 
moving,  the  driver  of  it  sitting  on  the  south 
side  of  the  wagon.  There  were  milk  cans  on 
the  wagon,  piled  up  about  two  feet  or  more, 
the  highest  -part  of  the  load  being  in  the 
middle  of  the  wagon.  The  top  of  the  row 
of  cans  in  the  center  of  tlie  wagon  came 
above  the  top  of  the  seat  about  a  foot  The 
driver  was  sitting  on  the  south  side  of  this 
row  of  cans,  sitting  on  the  seat  of  the  wagon. 
After  the  wagon  ran  over  his  arm  it  went 
about  four  houses  and  then  stopped.  The 
team  was  walking  all  the  time,  going  very 
slowly.  When  plaintiff  started  for  the  south 
side  of  the  street  to  run  around  the  rear  end 
of  the  wagon,  he  did  not  notice  what  the 
driver  was  doing.  The  remainder  of  his  tes- 
timony related  to  the  extent  of  Ills  Injury. 
On  being  recalled  for  further  cross-examina- 
tion, plaintiff  testified  that  the  wagon  re- 
ferred to  was  a  large  wagon  and  that  he  did 
not  tlilnk  at  the  time  that  if  he  got  bis  arm 
under  the  wheel  he  would  be  hurt;  be 
thought  the  wagon  had  stoiH>ed ;  he  knew  If 
he  got  in  front  of  a  moving  wagon  or  got  his 
hand  under  the  wheel  and  the  wheel  ran 
over  It  he  would  be  hurt  but  he  "thought 
this  wagon  would  stop  and  wouldn't  go  for 
a  long  time."  This  is  substantially  all  the 
testimony  of  plaintiff  himself  relating  to  hl5 
injury. 

A  witness  named  Blum,  testifying  for 
plaintiff,  said  in  direct  examination  that  he 
was  a  shoemaker  by  trade,  living  at  2983 
Dickson  street  He  was  on  the  front  stair- 
way of  his  house  on  the  day  of  the  accident 
examining  his  mail.  He  saw  a  team  and 
wagon,  the  latter  loaded  with  fancy  milk 
cans  and  one  man  standing  In  the  center  of 
the  wagon  throwing  off  some  toys  and  two 
men  sitting  on  the  wagon;  that  the  toys 
that  he  saw  were  similar  to  one  shown  at 
the  trial;  saw  one  of  them  fly  around  the 
wagon  and  around  the  horses  and  eight  or 
ten  boys  were  running  after  it  to  get  hold 
of  it  Witness  looked  back  at  his  mail  and 
in  half  a  minute  heard  something  and  look- 
ing again  saw  plaintiff  being  polled  from 
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under  the  wheels  of  the  wagon;  saw  the  diU- 
dren  running  to  get  these  toys ;  after  the 
accident,  had  assisted  In  carrying  plaintiff 
to  his  home,  he  living  In  the  same  ai^rt- 
ment  with  plaintiff  and  knowing  him  before 
he  was  hurt  On  cross-examination  he  testi- 
fied that  he  saw  the  team  come  from  the 
south  side  of  Oarrison  avenue  and  turn  east 
on  Dickson  street,  keeping  on  the  south  side 
of  that  street  There  was  a  single  car  track 
on  Dickson  street  and  the  wagon  was  on  the 
south  side  of  the  car  track  and  going  east 
It  was  about  three  doors  away  from  the  cor- 
ner of  Garrison  avenue  on  Dickson  street 
that  he  saw  them  take  plaintiff  from  under 
the  wagon.  When  the  accident  occurred 
witness  was  three  or  four  houses  east  of 
where  the  accident  occurred  and  when  It  oc- 
curred the  wagon  was  going  toward  the  east 
The  horses  were  proceeding  at  a  walk.  The 
boys  were  taking  plaintiff  from  back  of  the 
rear  wheel;  the  rear  wheel  had  gone  over 
plaintiff.  They  were  taking  him  out  on  the 
north  side  of  the  wagon;  that  he  (witness) 
"Is  not  quite  sure  whether  there  were  three 
people  on  the  wagon  because  he  got  excited"; 
that  the  wagon  was  loaded  with  some  new 
milk  cans  piled  like  steps,  tlie  row  In  the 
center  being  the  highest  They  were  about 
four  and  a  half  feet  high  from  the  bed  of  the 
wagon  and  eight  or  ten  inches  higher  than 
the  seat  on  which  the  driver  was  sitting.  Aft- 
er the  accident  happened  the  wagon  and  team 
continued  on  east  on  Dickson  street  The 
accident  happened  about  8:30  o'clock  in  the 
morning  and  he  saw  plaintiff  before  the 
wagon  came  along.  Plaintiff  was  then  on 
the  comer  of  Oarrison  avenue,  playing  with 
some  other  boys  on  the  sidewalk  on  the  north 
side  of  the  street  He  saw  plaintiff  when 
be  left  to  go  toward  the  wagon.  Plaintiff 
and  six  other  boys  ran  out  when  they  saw 
the  team  coming  and  started  to  run  after 
the  toys;  that  there  were  one  or  two  toys 
sent  np  before  the  wagon  passed  the  boys 
and  then  the  wagon  turned  in  on  to  Dickson 
street  and  some  more  were  thrown  out  The 
wagon  was  some  ten  or  twelve  feet  from  the 
comer  before  plaintiff  ran  out  from  the  side- 
walk, he  being  on  the  north  side  of  Dickson 
street  and  on  the  east  side  of  Garrison  ave- 
nue, on  the  northeast  corner  of  Garrison  and 
Dickson.  On  re-direct  examination  this  wit- 
ness testified  that  he  thought  there  were 
three  persons  on  the  wagon ;  could  not  tell 
how  large  they  were;  they  were  the  men  or 
boys  who  were  managing  the  wagon. 

Charles  Barnett  sixteen  years  old,  a  wit- 
ness on  behalf  of  plaintiff,  testified  that  at 
the  time  plaintiff  was  Injured  he  (witness) 
was  standing  on  the  steps  of  his  home,  which 
was  the  comer  house  on  the  southeast  cor- 
ner of  Dickson  and  Garrison;  saw  four  or 
five  boys  there  on  the  street;  saw  defend- 
ant's wagon  coming  down  Dickson  street; 
that  when  it  was  in  front  of  his  house  the 
people  on  the  wagon  let  one  of  the  toys  go' 
and  it  -went  in  the  street    A  little  fiurther 


down  they  let  out  another  one  of  these  toys 
which  went  to  the  north  of  the  wagon  and 
then  between  the  front  and  back  wheels. 
"The  boys  were  out  there  trying  to  get  this 
whirligig."  Plaintiff  got  down  on  his  knees 
and  reached  under  the  wagon,  which  was 
going  slow  and  reached  between  the  two 
wheels  and  the  back  wheel  passed  over  plain- 
tiff's arm.  The  people  on  the  wagon  liad 
thrown  out  one  of  these  toys  before  they 
threw  the  one  out  which  plaintiff  was  try- 
ing to  get  when  he  was  Injured;  that  this 
latter  toy  did  not  go"  up  very  far,  went  about 
fifteen  feet  and  he  "guessed"  the  wind  car- 
ried it  between  the  two  wheels.  These  were 
two  men  on  the  wagon.  Plaintiff  had  been 
playing  around  there  for  some  fifteen  min- 
utes. The  wagon  was  going  pretty  slow  and 
the  horses  were  In  a  slow  walk.  On  cross- 
examination  this  witness  repeated  that  when 
the  wagon  passed  witness  and  when  the 
accident  happened  the  horses  were  going  la 
a  walk.  There  were  two  boys  or  men  on 
the  seat  of  the  wagon.  The  seat  was  on  the 
front  part  of  the  wagon  and  one  of  these 
people  was  driving  and  one  of  them  was 
giving  out  these  toys;  that  the  one  driving 
was  on  the  right  hand  or  sonth  side  of  the 
seat  and  the  one  throwing  out  the  toys  was 
sitting  on  the  north  side  of  the  seat  Wit- 
ness saw  plaintiff  run  out  to  get  the  toy 
and  get  down  on  his  knees  on  the  north 
side  of  the  wagon  between  the  front  wheel 
and  the  rear  wheel  of  the  wagon  and  reach 
under  the  wagon  and  between  the  wheels  to 
get  the  toy  and  while  reaching  in  there  the 
rear  wheel  on  the  north  side  of  the  wagon 
ran  over  his  arm.  Some  man  came  along 
the  street  and  called  to  those  In  the  wagon, 
"Stop,  yon  have  hurt  a  boy."  They  immedi- 
ately stopped.  Those  on  the  wagon  had  been 
looking  ahead  of  them;  did  not  notice  either 
of  them  turning  around  at  any  time.  Plain- 
tiff ran  out  from  the  sidewalk  from  behind 
the  wagon.  The  team  and  part  of  the  wagon 
had  gone  on  by  plaintiff.  Three  boys  started 
out  toward  the  wagon  with  plaintiff;  they 
all  seemed  to  be  in  a  hurry  but  witness  had 
not  noticed  whether  they  were  running  or 
not;  they  were  all  together  ready  to  get  the 
toy,  but  they  didn't  get  down  after  it 

Julian  Hight,  an  older  brother  of  plaintiff, 
'testified  that  he  was  with  plaintiff  at  the 
time  of  the  accident  Before  it  happened  he 
and  plaintiff  had  been  playing  on  the  side- 
walk on  Dickson  street  They  saw  the  wag- 
on coming  over  and  one  man  was  wind- 
ing up  the  toy  which  was  thrown  into  th<> 
air  and  they  all  ran  after  it  Plaintiff  ran 
after  It  and  it  went  under  the  wagon  and 
plaintiff  stuck  Ills  hand  under  between  the 
two  wheels  and  went  to  Jerk  his  hand  out 
when  the  wheel  went  over  his  arm.  The 
wagon  was  going  very  slow.  There  were 
two  persons  on  U,  one  of  them  driving  and 
the  other  throwing  out  the  toys.  When  the 
toys  were  thrown  out  the  children  ran  after 
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tbem.  All  the  boys  ran  after  them  and  tried 
to  get  tbem. 

On  cross-examination  this  witness  testified 
that  they  were  all  playing  on  the  south  side 
of  Dickson  street:  that  they  started  from 
that  side  when  they  ran  after  the  toy;  they 
saw  the  wagon  and  ran  across  the  street 
and  stopped  and  ran  toward  the  west  to 
come  np  with  it;  ran  across  the  street  in 
front  of  the  wagon,  running  on  the  north 
side  of  Dickson  street,  then  turned  and  ran 
back  on  Dickson  street;  whep  the  toy  was 
thrown  out  they  (the  'boys)  were  on  the 
south  side  of  the  street  and  the  toy  went 
toward  the  north  and  then  south  under  the 
wagon;  the  boys  all  chased  it  from  the 
south  side  across  to  the  north  side  and  until 
it  went  under  the  wagon  between  the  front 
and  rear  wheels  on  the  north  side.  The 
wagon  was  going  all  the  time.  His  brother 
reached  under  the  wagon  to  get  the  toy  from 
between  the  front  and  rear  wheels.  There 
were  milk  cans  on  the  wagon  and  banners 
on  the  side  of  it  with  the  nume  of  the  brand 
of  bread  manufactured  by  defendant. 

Beyond  the  testimony  of  the  surgeon  and 
of  a  sister-la-law  of  plaintiff  as  to  the  ex- 
tent of  plaintiff's  injury  and  his  suffering, 
this  was  all  the  testimony  in  chief  for  plain- 
tiff. 

Defendant  at  the  close  of  the  testimony  In 
chief  asked  an  Instruction  that  under  the 
pleadings  and  evidence  plaintiff  was  not  en- 
titled to  recover.  This  was  refused  and  ex- 
ceptions saved. 

Defendant  put  on  a  witness  who  testified 
tliat  he  lived  on  Dickson  street  at  the  time 
of  the  accident;  was  on  the  comer  of  Dick- 
son and  Garrison  waltlpg  for  a  car.  Defend- 
ant's wagon  turned  the  corner  to  gu  east 
on  Dicksw  street;  as  the  wagon  came  down 
a  hundred  feet  from  the  comer  a  man  on  it 
threw  out  one  of  these  toys.  The  boys  were 
near  the  northeast  corner  of  Garrison  and 
Dickson.  They  ran  toward  the  back  of  the 
wagon  and  one  little  boy  ran  ahead  of  the 
rest  of  them,  laid  on  his  stomach,  reached 
his  arm  under  the  wagon  between  the  first 
and  second  wheel  and  his  arm  was  run  over. 
A  street  car  coming  along,  witness  got  on  it 
and  as  the  car  caught  up  to  the  wagon, 
witness  called  to  the  driver  to  stop  that  he 
had  ran  over  a  boy.  The  driver  had  not 
known  it  There  were  two  people  on  the 
wagon  on  the  front  seat  The  wagon  was 
loaded  with  milk  cans,  three  rows  high,  the 
highest  part  of  the  load  of  cans  being  in  the 
center.  The  person  driving  the  team  was 
a  young  man  between  twenty-two  and  twenty- 
five  years  old.  He  was  sitting  on  the  right 
hand  side  of  the  wagon  to  the  south  of  the 
row  of  cans  that  was  highest  Witness  saw 
plaintiff  before  he  ran  out  Into  the  street 
He  (witness)  was  then  standing  at  the  sec- 
ond door  from  the  comer  of  Dickson  and 
Garrison  on  the  north.  The  team  was  going 
very  slowly;  It  went  about  fifty  feet  after 


nmnlng  over  plaintiff  before  It  stopped. 
Plaintiff  bad  left  the  sidewalk  aa  soon  as  this 
advertising  toy  was  thrown  out  and  was 
about  ten  feet  from  the  rear  end  of  the 
wagon  before  he  started  to  crawl  under. 
On  cross-examination  this  witness  testified 
ttiat  he  stood  four  or  five  minues  waiting  for 
a  car;  that  in  the  meantime  this  wagon 
had  gone  about  a  hundred  or  a  hundred  and 
fifty  feet  east  of  where  he  was  standing;  tjiat 
nobody  picked  plaintiff  up.  That  after  it 
ran  over  the  plaintiff's  arm,  the  wagon  went 
on  about  fifty  feet,  when  witness  called  to 
the  people  on  the  wagon  to  stop.  He  did 
that  because  the  driver  had  not  seen  the 
accident  Plaintiff  was  about  seventy-five 
feet  from  witness  when  he  was  run  over; 
he  was  run  over  about  a  hundred  feet  from 
the  comer  and  witness  was  about  twenty-five 
feet  from  the  comer,  which  he  deemed  about 
seventy-five  feet  between  him  and  plaintiff, 
when  plaintiff  was  run  over.  This  is  all  tlie 
evidence  offered  by  defendant 

This  is  substantially  all  the  testimony  in 
the  case  as  before  stated,  except  that  relating 
to  the  extent  of  the  Injury  and  the  length  of 
confinement  of  the  plaintiff.  As  counsel 
make  no  point  on  the  amount  of  the  verdict 
provided  one  is  to  be  returned  at  all,  it  is 
unnecessary  to  set  out  this  part  of  it 

Merritt  U.  Hayden  and  H.  H.  Scott,  both 
of  St  Louis,  for  appellant  Seneca  N.  Tay- 
lor, of  St  Louis,  for  respondent 

RETNOLDS,  P.  J.  (after  stating  the  &icta 
as  above).  Beyond  all  question  this  case  was 
pleaded  by  plaintiff  and  tried  on  the  theory 
that  it  was  one  involving  what  Is  sometimes 
called  "the  turntable,"  or  "attractive  nui- 
sance," or  "attractive  appUance"  law. 

Referring  to  that  doctrine  as  applied  to 
cases  of  injuries  to  children  sustained  by 
playing  around  or  resorting  to  such  appli- 
ances, and  without  any  desire  to  go  Into  a 
full  discussion  of  it  or  pedantically  to  go 
over  its  history,  it  is  not  improper  to  say 
that  it  is  generally  conceded  to  have  had  its 
origin  in  the  decision  by  the  Court  of 
Queen's  Bench  in  the  case  of  Lynch  v.  Nnz^ 
din,  1  Adolphns  &  EUis  (N.  S.)  422,  also 
reported  41  E.  G  L.  422.  It  is  rather  curious 
to  note  the  various  constructions  that  liave 
been  placed  upon  Lynch  v.  Nurdln,  a  de- 
cision announced  by  Lord  Denman,  Chief 
Justice  of  the  Court  of  Queen's  Bench,  In 
1841,  by  the  several  courts,  not  only  of  our 
country  but  of  Great  Britain.  Great  di- 
versity of  opinion  has  been  shown  as  to  the 
exact  meaning  and  scope  of  that  deciaiou.  A 
very  full  citation  and  careful  analysis  of  tlie 
decisions  of  the  various  courts  on  this  mudi 
vexed  question  is  in  Bottum's  Adm'r  v. 
Hawks,  84  Vt  870,  79  AU.  858,  35  L.  R.  A. 
(N.  S.)  440.  We  refer  those  desirous  of  go- 
ing into  this  question  to  the  opinion  of  Judge 
Powers  in  that  case. 

Whatever  diversity  of  opinion  tbeie  may 
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have  been  In  the  courts  of  Great  Britain  as 
to  what  was  really  decided  in  Lyncli  ▼.  Nnc- 
dln,  so  far  as  the  courts  of  that  country  are 
concerned  its  interpretation  seems  to  have 
been  definitely  settled  by  the  decision  of  the 
House  of  Lords  in  Cooke  v.  Midland  Great 
Western  Railway  of  Ireland,  L.  R.  App.  Cas- 
es (1900)  229,  In  which  latter  case  Lynch  t. 
Nnrdln  is  expressly  approved  and  applied  in 
a  turntable  case. 

Sioux  aty  &  P.  R.  B.  Go.  T.  Stoat.  17 
WaU.  6B7,  21  L.  Ed.  745,  is  the  first  case 
In  tile  United  States  Supreme  Court  in  which 
the  turntable  question  arose  and  in  which  it 
was  recognized  in  connection  with  injury  to 
•  child,  who  had  played  about  it  It  reached 
the  Supreme  Court  on  error  to  the  Circuit 
Court  of  the  District  of  Nebraslca,  in  which 
court  the  case  had  been  tried  before  Judges 
DlUon  and  Dundy.  See  2  Dill.  294,  Fed.  Cas. 
Mos.  18,608  and  13,604.  Mr.  Justice  Hunt, 
who  delivered  the  opinion,  ot  the  Supreme 
Court,  an  opinion  concurred  In  by  all  the 
Justices,  cites  Lynch'  v.  Nurdin  as  authority 
In  support  of  the  claim  of  liability  for  in- 
juries to  a  child  sustained  while  playing  with 
a  turntable.  There  has  been  very  great  dis- 
cussion of  and  disagreement  ifh  to  the  Stout 
Case  in  the  decisions  of  the  state  courts 
which  followed  after  that  case  had  been  de- 
termined, the  applicability  of  Lynch  v.  Nur- 1 
din  to  a  turntable  case  lieing  sharply  chal- 
lenged. That  Its  principle  was  to  be  ap- 
Idied  to  such  cases  in  the  national  courts 
was  finally  and  definitely  determined  by 
the  Supreme  Court  of  the  United  States 
in  Union  Pacific  Railroad  Co.  v.  McDonald, 
152  U.  S.  262,  14  Sup.  Ct  610,  88  U  Ed. 
434. 

Turning  to  the  dedslona  in  our  own  state. 
It  will  be  found  that  the  rule  invoked  in  the 
turntable  cases  has  been  under  consideration 
by  our  court  as  well  as  by  the  Supreme  Court 
In  several  cases.  As  said  by  Judge  Lamm 
in  Kelly  v.  Benas,  217  Mo.  1,  loc.  dt  11, 116 
S.  W.  667,  20  L.  B.  A.  (N.  S.)  003,  referring 
to  the  turntable  rule:  "It  is  established  in 
our  law,  and  doubtless  on  principle  ought  to 
be  applied  (in  those  Jurisdictions  asserting 
the  doctrine)  to  other  cases  coming  strictly 
within  the  limits  of  the  doctrine  and  present- 
ing every  ear-marking  element  upon  which 
liability  iB  predicated  in  the  principal  case. 
While  this  is  80,  the  manifest  distress  and 
injustice  flowing  from  unnecessarily  extend- 
ing the  doctrine^  or  loosely  applying  It  to 
many  conceivable  cases,  has  caused  those 
courts  accepting  it  to  restrict  its  application 
to  the  narrowest  bounds."  Citations  of  nu- 
merous cases  from  our  Supreme  Court  Illus- 
trating this  follow.  See  particularly  Wltte 
▼.  SUfel,  126  Mo.  296,  28  S.  W.  891,  47  Am. 
St  Rep.  668;  Barney  v.  H.  &  St  J.  Ry.  Co., 
126  Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847. 
The  last  reported  decision  of  our  Supreme 
Court  on  the  question  to  which  our  attention 
has  been  called  or  which  has  come  under 


our  observation  is  the  case  of  O'Hara  v. 
Laclede  Gas  Light  Co.,  not  yet  officially  re- 
ported but  to  be  found  In  148  S.  W.  884.  In 
this  latter  case  Judge  Grav^,  who  delivered 
the  opinion  of  the  court  quotes  at  length 
from  the  decision  in  Brown  v.  Salt  Lake 
City,  33  Utah,  222,  lot  dt  286,  03  Pac  670, 
14  L.  R.  A.  (N.  S.)  619,  126  Am.  St  Rep. 
828,  14  Ann.  Cas.  1004,  and  following,  as 
stating  the  position  of  the  several  courts 
throughout  the  country  on  this  rule.  We  re- 
fer to  that  case  and  to  the  quotation  from 
It  mad6  hy  Judge  Graves.  Among  other 
cases  dted  in  Brown  v.  Salt  Lake  City  is 
the  case  of  Overholt  v.  Vieths,  93  Mo.  422, 
6  S.  W.  74,  3  Am.  St  Sep.  667.  FoUowlng 
the  quotation  above  mentlonea.  Judge  Graves 
refers  for  a  full  review  of  all  the  cases  of 
our  Supreme  Court  beginning  with'  Overholt 
V.  Vieths,  supra,  to  the  recent  case  of  Kelly 
V.  Benas,  supra,  quoting  at  length  from  that 
case.  Discussing  the  facts  In  O'Hara  v.  La- 
clede Gas  Li{^t  Company,  supra,  Judge 
Graves  says:  "In  fact  the  turntable  cases 
are  anomalous,  and  It  is  the  practice  of  the 
courts  to  carry  their  doctrine  no  further 
than  the  previous  decisions  comiteL"  So  it 
is  held  by  our  court  in  Houck  v.  Chicago  & 
A.  R.  Co.,  116  Mo.  App.  660,  loc  dt  668,  02 
S.  W.  738;  Marcheck  t.  Klute,  133  Mo.  App. 
280,  loc.  dt  291,  113  S.  W.  664.  The  con- 
clusion in  the  O'Hara  Case  Is  that  the  theory 
of  the  turntable  or  attractive  nuisance  cases 
was  not  applicable  to  such  a  case  as  the  one 
then  before  the  court 

[1-3]  It  is  further  said  by  the  court  in  that 
case  that  the  plaintiff  had  constructed  her 
petition  on  the  turntable  doctrine  of  negli- 
gence and  that  so  constructing  It  and  submit- 
ting the  case  to  the  Jury  on  that  construc- 
tion of  it  it  was  unnecessary  for  the  court 
to  concern  itself  in  an  endeavor  to  arrive  at 
the  proper  construction  to  be  given  to  the  pe- 
tition; that  "by  the  theory  adopted  bdow 
she  (plaintUF)  is  bound  here."  This  applies 
to  the  case  now  before  us.  That  this  case 
is  distinctly  presented  by  the  petition  and  by 
the  evidence  as  one  in  which  the  doctrine  of 
the  turntable,  attractive  nuisance  or  attract- 
ive appliance  cases  is  sought  to  be  Invoked, 
is  dear.  Whatever  diversity  of  views  may 
be  hdd  by  the  courts  as  to  the  application 
of  the  doctrine,  or  even  as  to  whether  it 
can  be  sustained  at  all,  it  Is  fairly  dear  that 
these  fadors  are  held  by  all  the  courts  rec- 
ognizing the  doctrine  as  necessary  to  its  ap- 
plication: First  the  machinery  or  appliance, 
the  operation  of  which  was  the  direct  cause 
of  the  Injury,  must  have  been  a  dangerous 
appliance  In  Itself  when  set  in  motion,  as  is 
a  turntable;  or  it  Was  of  a  kind  liable  to 
become  dangerous  from  the  position  or  con- 
dition in  which  it  is  left  if  set  in  motion, 
this  latter  seeming  to  t&U  in  with  Lynch  v. 
Nnrdln.  There  the  dangerous  appliance,  If 
we  may  call  it  so,  was  a  horse  and  cart  ar- 
ticles ndther  in  themselves  or  In  combination 
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dangerona.  Second,  negligence  by  the  de- 
fendant In  leaving  these  appliances  or  things 
80  unguarded,  unsecured  or  unattended.  In 
an  open  place  frequented  by  children,  as  to 
allow  of  their  being  put  In  motion  by  the 
chUdren  who  obtain  access  to  them.  It  is 
to  be  noted  that  the  doctrine  is  applied  only 
in  those  cases  in  which  the  person  Injured 
Is  a  child,  one  of  tender  age;  on  the  border- 
land, as  to  years,  between  the  irresponsibili- 
ty of  ddldhood  and  the  responsibility  of 
those  of  mature  years.  No  case  assumes  to 
apply  the  doctrine  to  an  adult  It  Is  clear 
from  all  the  cases,  that  at  the  very  founda- 
tion of  liability  for  the  Injury  Is  the  negli- 
gence of  the  defendant  Unless  that  is  prov- 
en, the  doctrine,  the  benefit  of  the  rule,  can- 
not be  invoked.  It  seems  pretty  well  settled, 
on  analyzing  the  cases,  that  the  rule  is  to  be 
Invoked,  not  as  a  foundation  for  the  liability 
of  the  defendant,  but  to  meet  the  defense 
of  contributory  negligence  on  the  part  of  the 
plaintiff,  a  child,  injured.  It  is  applied,  not 
as  a  weapon  of  atta<£  or  as  a  ground  for 
liability,  but  as  a  defense  on  the  part  of  the 
plaintiff,  a  minor,  one  of  tender  years, 
against  liability  for  his  own  acts  of  negli- 
gence, carelessness  or  even  trespass  in  going 
upon  the  premises  where  the  appliance  is 
maintained.  This  is  made  very  clear  by  Bot- 
tum's  Adm'r  t.  Hawks,  supra,  even  though 
Judge  Powers,  speaking  for  the  Supreme 
Court  of  Vermont  In  that  case,  says  that  it 
seems  "from  a  patient  consideration  of  the 
whole  subject  In  the  light  of  all  the  cases  at 
hand,  that  it  Is  impossible  to  Justify  the 
doctrine  on  common-law  principles."  As  Is 
well  argued  In  that  case,  while  suffering  a 
dangerous  appliance,  which  in  itself  or  In 
Its  position  was  a  menace  to  children  to  re- 
main unguarded,  was  an  act  of  deliberate 
carelessness,  "it  does  not  necessarily  follow 
that  this  action  will  lie.  'Negligence'  and 
'actionable  negligence'  are  distinguishable 
terms;  carelessness  does  not  always  involve 
liability.  Before  liability  attaches,  a  duty 
must  arise — a  duty  on  the  part  of  the  parl7 
charged  toward  the  i>arty  Injured.  So,"  says 
Judge  Powers,  "our  discussion  begins  with  the 
question:  Did  the  defendant  owe  the  intes- 
tate a  duty,  and,  If  so,  was  it  the  duty  of 
active  care?  If  the  answer  to  both  branches 
of  this  question  is  affirmative,  then,  so  far 
as  the  main  question  is  concerned,  liability 
is  stated  in  this  declaration." 

[4]  In  the  case  at  bar  we  do  not  think  It 
necessary  to  place  our  decision  upon  the  con- 
struction of  the  petition  to  determine  wheth- 
er it  states  any  cause  of  action.  There  la  a 
verdict  and  Judgment  in  this  case,  so  that  If 
a  cause  of  action  is  stated,  although  imper- 
fectly, the  defendant  having  pleaded  over  aft- 
er demurrer,  there  would  be  no  cause  for  set- 
ting aside  the  verdict  or  arresting  the  Judg- 
ment That  the  petition  in  this  case  states  a 
cause  of  action  is  not  challenged.  That  it 
distinctly  proceeds  upon  the  theory  of  an  at- 


tractive apidiance  and  is  distinctly  bottomed 
on  the  doctrine  of  the  turntable  cases  and 
that  the  case  was  tried  upon  that  theory  in 
the  circuit  court  admits  of  no  doubt  as  we 
have  before  remarked.  What  is  claimed  by 
counsel  for  appellant  is  a  failure  of  proof  of 
the  material  averments  of  the  petition. 

Returning  to  a  consideration  of  the  evi- 
dence in  the  case,  substantially  all  of  whldi 
we  have  set  out  we  are  confronted  with  the 
question  as  to  whether  that  evidence  entitled 
the  plaintiff  to  go  to  the  Jury:  whether  It 
shows  actionable  negligence  on  the  part  at 
defoadant 

[S]  It  is  averred  that  plaintiff,  a  child,  saw 
one  of  these  toys  fall  under  a  wagon  being 
driven  by  employes  of  defendant  and  rushed 
out  to  obtain  it  placing  his  hand  and  arm 
under  the  wagon  to  get  it  The  actionable 
negligence  then  here  charged  is  that  defend- 
ant's employes  driving  the  wagon  "did  then 
and  there  carelessly  and  negligently  cause 
the  hind  wheel  of  said  wagon  to  pass  over 
plaintiff's  right  arm."  Again  it  la  averred, 
that  defendants  and  their  employes  "in  driv- 
ing said  wagon,  and  throwing  said  whirligigs 
into  the  air,  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known  that  said  toys 
would  attract  plaintiff  and  other  children  of 
Immature  understanding  into  a  place  of  dan- 
ger of  being  Injured  by  said  wagon,  and 
cause  them  to  rush  to  obtain  such  whirligigs 
as  would  fall  under  the  wagon,  and  that  in 
doing  so  they  were  likely  to  malm  or  klU 
such  children  by  running  over  them,''  and  it 
is  charged  "that  the  act  of  so  driving  over 
the  streets  and  with  such  heavy  wagon, 
throwing  such  whirligigs  Into  the  air,  as  afore- 
said, and  thereby  enticing  children  to  strag- 
gle to  obtain  said  whirligigs,  and  to  idace 
their  bands  and  arms  under  the  wagon  to 
obtain  the  same,  and  driving  heedlessly, 
without  noticing  a  child  who  had  put  his 
hand  and  arm  under  the  wagon  to  obtain 
such  whirligig,  and  passing  over  and  crushing 
and  breaking  his  arm,  was  an  act  of  negli- 
gence on  the  part  of  the  defendants."  It  is 
furthermore  averred  in'  the  petition  tlutt  **lt 
was  the  purpose  of  the  defendants  in  causing 
said  large  wagon  to  pass  through  said  Dick- 
son street,  and  In  causing  said  whirliglga  to 
be  thrown  into  the  air,  to  attract  the  atten- 
tion of  children  thereto,  and  that  said  whirl- 
igigs were  exceedingly  attractive  to  children, 
and  in  this  way  defendants  sought  to  adver- 
tise, and  did  advertise  their  commodities." 

Taking  up  this  last  assignment  first  It  Is 
to  be  said  of  it  that  it  is  entirely  unsustain- 
ed  by  any  evidence  in  the  case.  There  Is 
not  a  syllable  or  line  of  testimony  tending  to 
show  that  it  was  the  purpose  of  defendant 
to  attract  the  attention  of  children  to  the 
whirligigs,  the  wagon  or  the  products  of  the 
defendant  Nor  is  ther«  any  evidence  In  the 
case  from  which  any  such  purpose  may  be 
said  to  have  been  proven.  It  is  not  to  be 
Inferred  that  the  children  residing  on   the 
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streets  along  which  this  wagon  was  driven 
and  the  toys  tamed  loose  were  prospective 
customers.  The  advertising  of  the  product 
nndonbtedly  was  intended  to  reach  house- 
keepers ;  the  toys  and  the  piled  up  cans,  the 
hanner  on  the  wagon,  were  all  parts  of  an 
advertising  scheme.  But  It  is  a  far  cry  to 
say  that  by  attracting  the  attention  of  the 
diQdren  to  the  toys  the  attention  of  the  con- 
smners  would  be  attracted  to  the  product 
Zet  this  is  the  argument  that  must  be  relied 
on  to  snstaln  this  averment  of  the  petition. 
It  is  argued  by  counsel  for  appellant  that 
this  Is  a  material  averment  in  this  petition. 
Those  connsel  argne  that  if  the  purpose  of 
sending  up  these  whirligigs  or  toys  was  to 
invite  the  attention  of  children  and  to  cause 
them  to  congregate  around  the  wagon  of  the 
defendant  for  the  purpose  of  increasing  the 
businesB  of  defendant,  it  would  seem  that  de- 
foidant  owed  respondent  a  very  different 
duty  from  that  which  it  owed  him  if  he  got 
in  tlie  way  of  the  wagon  through  some  im- 
pulse of  his  own  and  without  aiq[>ellant's 
knowledge  or  consent  We  think  this  is  a 
sound  argument  We  further  agree  that  the 
burden  of  proof  of  this  averment  was  on  the 
plaintiff,  respondent  here.  We  hold  he  has 
failed  to  make  any  proof  of  it 

Recurring  to  the  other  allegations  of  negli- 
gence, careful  consideration  of  the  testimony 
in  the  case  forces  us  to  the  conclusion  that 
it  fails  to  establish  any  actionable  negligraice 
on  the  part  of  defendant's  employ^.  It  ap- 
pears by  the  evidence  that  defendani^s  em- 
ployes were  driving  the  team  and  wagon 
through  the  public  streets  of  the  city  of  St 
Louis.  This  they  had  an  undoubted  right 
to  do;  the  right  of  access  to  and  user  of 
those  streets.  That  the  team  was  belug  driven 
at  a  slow  walk,  is  the  unvarying  and  uncon- 
tradicted testimony  of  every  witness  in  the 
case,  witnesses  produced  and  introduced  by 
plaintiff.  Even  {he  plaintiff  himself  so  testi- 
fied. There  were  two  persons  on  that  wag- 
on in  charge  of  the  team  and  of  the  appli- 
ances, one  of  tketn,  the  driver,  the  other  a 
young  man  who  was  turning  loose  these  toys. 
It  is  true  that  one  of  plaintHTs  witnesses 
testifies  that  he  thought  he  saw  three  people 
there,  one  of  them  standing  in  the  center  of 
the  wagon  throwing  out  these  toys.  This 
witness  did  not  state  that  as  a  positive  fact 
but  stated  it  as  a  matter  of  opinion  about 
which  he  admitted  he  was  not  certain.  He  is 
contradicted  in  this  by  every  other  witness 
of  the  plaintiff,  all  of  whom  were  much  near- 
er to  the  wagon  at  the  time  the  accident 
happened  ttian  that  witness.  He  was  some 
distance  from  it  and  at  the  time,  as  he  him- 
self testiiles,  was  engaged  in  opening  and  ex- 
amining Ilia  mail,  which  he  had  in  his  hand. 
Re  says  he  looked  up  in  a  very  casual  way 
at  the  wagon  as  it  passed  him.  Obviously 
he  paid  no  jnrtlcalar  attentioiv  to  it  or  as 
to  who  was  on  it,  until  he  saw  his  neigh- 
bor, the  plaintiff,  being  picked  up  after  the 


wagon  had  passed  over'  his  arm.  He  is  con- 
tradicted in  his  assertion  of  there  being  three 
people  in  this  wagon  by  material  facts  In 
the  case.  He  says  that  he  thought  this  third 
jPerson  was  standing  in  the  crater  of  the 
'wagon,  while  the  evidence  of  every  other 
witness  in  the  case  is  that  the  coiter  of  the 
wagon,  the  bed  back  of  the  seat,  was  filled 
by  tin  cans  which  were  piled  up  in  the  shape 
of  a  pyramid  or  steps,  the  apex  of  the  pyra- 
mid directly  over  the  center  of  the  wagon 
and  above  the  seat  upon  which  the  two  oc- 
cupants in 'Charge  of  the  wagon  were  seated. 
We  can  assume  that  there,  were  two  itersons 
In  charge  of  this  wagon  and  seated  at  the 
proper  place  in  the  wagon  on  the  seat  The 
driver  was  attending  to  the  team,  the  other 
person,  apparently  a  boy  or  young  man,  In 
front  of  this  pyramid  ot  pile  of  tin  cans 
and  of  the  seat  taking  these  toys  from  un- 
der the  seat  winding  them  up  and  throwing 
them  into  the  air.  Both  were  looking  to  the 
front  Beyond  question  these  were  guilty  of 
no  actionable  negligence  in  driving  this  wag- 
on. They  did  not  know  that  they  had  run 
over  any  one  until  after  the  wagon  had  gone 
some  distance  and  were  then  told  of  it  by  a 
bystander.  It  would  be  a  hard  rule  to  say 
that  those  in  charge  of  a  team  were  required' 
to  look  behind  them  to  see  if  any  accident 
was  liable  to  happen  after  their  vehicle  had 
passed.  All  of  our  courts  which  have  pass- 
ed on  the  fiuestion  of  the  duty  of  those  driv- 
I  ing  a  team  or  an  engine,  have,  so  far  as  we 
have  read,  confined  the  duty  of  the  driver 
to  "'looking  ahead,"  according  to  whether  he 
was  advancing  or  backing  with  his  vehicle. 
We  know  of  no  case  laying  down  any  duty 
upon  these  to  look  behind  and  watch  to  see 
what  has  happened  after  the  veliicle  has 
passed.  There  Is  an  exception  to  this  rule, 
in  so  far  as  automobiles  are  concerned.  See 
section  12,  p.  329,  Acts  1911.  Their  at- 
tention is  and  must  be  to  the  front  They 
were  liable  if  they  run  over  any  one  who 
was  in  front  or  could  be  seen  in  front  of 
them,  or  were  going  at  such  speed  as  to  en- 
danger those  who  might  also  be  using  the 
public  ways. 

The  evidence  is  without  contradiction  that 
these  toys  were  thrown  out  toward  the  front 
of  the  wagon,  or  toward  the  side.  If  any 
of  them  passed  behind  the  wagon  they,  and 
any  one  running  after  them,  were  out  of  the 
vision  of  the  persons  in  charge  of  the  wagon 
and  who  were  sending  the  toys  into  the  air. 
Nor  can  it  be  said  to  be  an  act  of  negligence 
on  the  part  of  these  persons  that  they  did 
not  watch  the  fiight  of  these  toys  to  see 
what  happened  in  connection  with  loosening 
them  on  the  public  street  There  is  not  a 
particle  of  evidence  tending  to  show  that 
any  boys  followed  any  one  of  these  teys  ex- 
cept the  boys  who  followed  tbla  particular 
toy  and  which  this  plaintiff  endeavored  to 
secure.  Plaintiff  and  these  boys  did  not  go 
in  front  of  the  team,    lliey  went  l>elilnd  it 
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There  Is  evidence  tbat  otber  of  tbeee  toys 
were  set  flying,  but  as  to  where  they  flew, 
what  became  of  them,  is  without  any  evi- 
dence. Nor  is  there  any  evidence  in  the 
case  that  any  children,  or  any  other  person 
for  that  matter,  attempted  to  secure  them 
or  ran  out  Into  the  street  to  get  hold  of 
them.  Tbat  the  toys  were  attractive  to  clill- 
dren  Is  beyond  question.  But  conceding  that, 
is  far  from  admitting  that  it  proved  or  even 
tended  to  prove  that  those  setting  them  off 
had  any  reason  to  apprehend  that  children 
would  foUow  them  under  the  wagon,  es- 
pecially go  between  the  wheels  of  the  wagon 
while  It  was  in  motion  for  the  purpose  of 
getting  one.  In  fact  plaintiff  was  the  only 
boy  who  did  reach  under  the  wagon.  It  can- 
not be  held  that  the  law  would  require  those 
tn  charge  of  this  wagon,  wh«i  they  threw 
out  one  of  these  toys,  to  watch  its  flight, 
and  to  stop  the  team  until  they  saw  what 
had  become  of  it;  such  requirement  would 
be  unreasonable.  There  was  nothing  there- 
fore about  the  manner  in  which  these  toys 
were  set  free  by  the  employes  of  defendant, 
or  from  the  actions  of  the  boys  on  the  street, 
to  warn  them  that  setting  the  toys  free  was 
liable  to  inflict  any  injury  whatever  upon 
'anybody.  It  was  not  actionable  negligence, 
as  we  hold,  to  set  loose  these  toys. 

[6]  As  every  witness  testifies,  even  as  this 
plaintiff  himself  testifies,  when  the  boy,  the 
plaintiff  here,  put  his  arm  under  the  wagon 
to  get  hold  of  this  toy,  to  reach  It,  he  knew 
that  the  wagon  was  moving,  that  the  wheels 
were  turning.  He  was  old  enough  to  know 
that  if  be  put  his  arm  in  front  of  a  moving 
wheel  and  left  it  there,  that  he  was  going 
to  be  hurt;  he  was  of  sufficient  discretion 
to  know  that;  he  says  he  did  know  it  His 
excuse  is  that  he  thought  the  wagon  had 
stopped  or  was  going  to  stop.  It  Is  not 
likely,  from  the  facts  In  evidence  in  the  case 
that  he  thought  anything  about  this.  like 
any  other  boy  of  his  age,  the  chances  all  are 
that  at  the  time,  if  he  thought  at  all,  be 
thought  he  would  be  quick  enou^  to  get  the 
toy  from  under  the  wagon  before  the  wheel 
would  reach  him.  He  took  that  chance  and 
lost  The  doctrine  of  attractive  appliances, 
of  tbe  turntable  cases,  is  therefore  Inap- 
plicable here  and  cannot  relieve  plaintiff  of 
the  charge  of  contributory  negligence;  can- 
not be  used  to  put  the  responsibility  for  the 
injury,  which  he  undoubtedly  .sustained  upon 
this  defendant 

[7]  Furthermore,  the  alleged  attractive- 
ness of  the  toy  was  not  the  causa  causans 
of  the  injury.  That  was  a  remote  cause. 
The  immediate  cause  was  plaintiff  placing 
his  arm  between  the  front  and  rear  wheels 
of  a  moving  vehicle;  one  that  he  knew  was 
moving  and  which  be  had  no  reason  to  be- 
lieve would  stop. 

For  all  these  reasons,  we  are  of  the  opin- 
ion that  plaintiff  cannot  recover  and  tiiat 


the  learned  trial  court  erred  in  sending 
the  case  to  the  Jury.  The  Judgment  of  the 
circuit  court  is  accordingly  reversed. 

NOBTONI  and  GADIiFIBLD,  JJ.,  concnr. 


BIRCH  TREE  STATE  BANK  r,  DOWLBR. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

7,  1912.) 

1.  Trial   ({  253*)— Inbtbuoiionb— Ionobins 
Issues. 

Where,  in  an  action  on  a  note  given  by 
defendant  for  kitchen  cabinets  for  resale  in 
a  designated  coonty,  defendant  pleaded  failure 
of  consideration  and  fraud,  and  testified  that 
before  giving  the  note  the  payee  informed  him 
that  he  had  never  sold  kitchen  cabinets  In  the 
coonty,  while  in  fact  he  had  canvassed  part  of 
the  county  with  a  Bimilar,  bnt  cheaper,  cabinet, 
and  had  sold  about  65,  an  inatrnction  that, 
if  the  payee  falsely  and  fraudulently  represent- 
ed to  defendant  that  the  connty  had  not  been 
canvassed,  and  defendant,  relying  on  the  rep- 
resentation, gave  his  note,  and  the  connty  had 
been  worked  by  the  payee  and  others,  the  rep- 
resentation was  false,  defeating  a  recovery, 
was  erroneous,  because  declaring  as  a  mat- 
ter of  law  that  the  representation  was  action- 
able, leaving  out  of  consideration  the  qnestion 
of  its  materiality  or  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  613-^23;  Dec.  Dig.  {  253.*] 

2.  Cancixlation  or  iNBiBtnairrs   (|  4*)— 
GaonNDS— FBAun. 

One  seeking  to  annul  an  instrument,  on 
the  ground  that  it  was  obtained  by  frand,  most 
show  that  the  representations  were  as  to  a  ma- 
terial fact,  and  that  they  contributed  to  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent  Dig.  f  1;  Dee.  Dig. 
I  4.*] 

3.  FBA0D    (I  18*)— AonOKB   lOB   DAMAaK»- 
EVIDBNCB. 

One  suing  for  damages  from  fraudulent 
representations,  inducing  the  execution  of  an 
Instrument  must  show  that  the  representa- 
tions were  as  to  a  material  fact,  and  that  they 
contributed  to  the  injury. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  10;    Dec.  Dig.  |  18.*] 

4.  Fbaud   (I  20*)— Actions  tob  Damaob&- 
Btidbncb. 

A  representation,  to  be  actionable  as  a 
fraudulent  representation,  must  be  one  on 
which  the  complaining  party  relied,  and  by 
which  he  was  actually  misled,  to  his  injun; 
but  the  party  complaining  need  not  testify  di- 
rectly tluit  he  was  influenced  by  and  relied  on 
the  representation,  but  such  fact  may  be  es- 
tablished by  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Fraii4 
Cent  Dig.  Si  17,  18;   Dec  Dig.  |  20.*] 

Appeal  from  Circuit  Court,  Shannon  Comi- 
ty;  W.  N.  Evans,  Judge. 

Action  by  the  Biicfa  Tree  State  Bank 
against  T.  H.  Dowler.  BVom  a  Judgment  for 
defendant,  plaintiff  appeals.  Beversed  and 
remanded. 

See,  also,  163  Mo.  App.  65,  145  S.  W.  84a 

Lew  B.  Thomason,  of  Poplar  Bluff,  and  I«. 
B.  Shuck,  of  Eminence,  for  appellant  Green 
&  Wayland,  of  West  Plains,  and  Orchard  & 
Cunningham,  of  Eminence,  for  respondent. 


•For  other  caset  M«  lame  topic  and  aecUon  NUMBEB  In  Dec  Dls.  ft  Am.  Die.  Ker-No.  Series  ft  Rap'r  Indazoa 
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GBAY,  J.  TUs  waa  an  action  by  the  plain- 
tiff. Birch  Tree  State  Bank,  a  corporation, 
against  the  defendant,  upon  hla  negotiable 
promissory  note,  which  was  drawn  in  the 
nsnal  form  for  the  payment  of  the  sum  of 
$225.  The  note  was  originally  executed  by 
defendant  T.  H.  Dowler,  to  W.  H.  Hurt  for 
112%  kitchen  cabinets.  The  note  was  subse- 
quently assigned  for  value  to  the  Birch  Tree 
State  Bank,  and,  not  being  honored  when  it 
became  due,  the  present  suit  was  brought  by 
the  assignee. 

The  note  was  executed  under  the  following 
drcnmstances:  W.  H.  Hurt  was  the  agent 
for  the  Mound  City  kitchen  cabinets,  and 
sold  to  the  defendant,  as  we  have  stated, 
112)^  of  these  cabUiets,  for  which  the  de- 
fendant was  to  pay  him  $12  each,  upon  the 
following  terms:  Four  dollars  was  to  be 
I>aid  by  note  for  each  of  the  cabinets,  and  the 
balance  of  the  purchase  price,  $8,  for  each  of 
the  cabinets  f.  o.  b.  St.  Louis,  was  to  be  paid 
when  they  were  ordered,  and  the  defendant 
was  to  have  the  option  of  ordering  as  many 
of  the  cabinets  as  he  chose  upon  payment  of 
this  additional  $8,  but  by  the  contract  of  the 
parties  the  sale  was  restricted  to  Howell 
county,  and  all  sales  were  to  be  made  within 
one  year  from  the  date  of  the  contract  tfn- 
der  the  agreement  the  defendant  executed  to 
W.  H.  Hurt  these  two  promissory  notes,  each 
for  $225.  Subsequently  the  defendant  order- 
ed under  his  contract  4  of  these  kitchen  cab- 
inets, which  he  sold.  He  thereafter  sent  an 
order  for  more  cabinets,  but  for  some  reason 
the  order  was  not  delivered,  but  returned. 

Owing  to  the  condition  of  the  record  in 
this  case,  we  do  not  feel  justified  in  passing 
on  all  the  issues  that  are  really  presented  by 
the  evidence.  While  both  parties  have  filed 
what  they  style  "abstract  of  the  record,"  the 
pleadings  are  not  set  out  in  either.  In  the 
appellant's  abstract,  it  is  said:  "Petition  of 
the  plaintiff  in  the  usual  form ;  action  on  the 
following  promissory  note."  As  to  what  Is 
contained  in  the  answer,  only  the  following 
appears  in  the  abstract:  "The  answer  admits 
the  execution  of  the  note,  and  pleads,  in  de- 
fense of  plaintiff's  action,  failure  of  consid- 
eration, and  fraud  in  the  procurement  of  the 
note  by  the  payee,  and  a  knowledge  of  said 
fraud  by  the  plaintiff."  But  there  is  enough 
in  the  record,  however,  properly  preserved 
by  appellant,  to  convince  us  that  appellant's 
complaint  against  respondent's  instruction 
No.  1  is  meritorious. 

[1]  Tbe  defendant  testified  that,  prior  to 
the  time  he  gave  the  note  sued  on,  he  in- 
quired of  the  payee  if  he  had  ever  sold 
kitchen  cabinets  in  Howell  county,  and  that 
the  payee  said  he  had  not,  and  that  he  bad 
never  been  west  of  the  Mississippi  river. 
The  evidence  shows  that  in  1901  the  payee 
had  canvassed  a  part  of  Howell  county  with 
a  similar,  but  cheaper,  cabtaet,  and  had  sold 
about  86  in  the  county.  The  defendant  gave 
the  foUowing  testimony:    "Q.  Did  yoa  tiy 
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to  sell  these  kitchen  cabinets  in  Howell  coun- 
ty? A.  Yes ;  but  I  found  they  had  sold  some- 
thing up  there  about  the  same.  Q.  And  you 
tried  to  sell  these  kitchen  cabinets  there? 
A.  Yes,  sir.  Q.  Why  couldn't  you  sell  them? 
A.  They  said  that  was  more  than  they  were 
worth." 

Defendant's  instruction  No.  1  reads:  "The 
court  instructs  the  Jury  that  if  you  find  and 
believe,  from  the  evidence,  that  W.  H.  Hurt 
sold  kitchen  cabinets  to  the  defendant,  T.  H. 
Dowler,  and  gave  htm  the  exclusive  right  to 
sell  such  kitchen  cabinets  in  Howell  county, 
Mo.,  for  one  year  or  less,  and  falsely  and 
fraudulently  represented  to  him  that  Howell 
county  had  never  been  worked,  and  that  the 
defendant,  relying  on  said  representations, 
gave  his  two  notes  to  W.  H.  Hurt  for  $225 
each,  and  that  he,  the  defendant,  relied  on 
said  representations  made  by  Hurt,  and  that 
said  county  had  been  worked  by  Hurt  and 
others,  or  by  Hurt  alone,  in  the  sale  of 
such  kitchen  cabinet,  then  such  representa- 
tions would  be  false;  and  if  yon  find  that 
said  false  and  fraudulent  representations 
were  made  as  above  stated,  then  and  in  such 
event,  before  the  plaintiff  would  be  entitled 
to  recover,  it  must  show  by  a  greater  weight 
of  the  evidence  the  following  facts:  (1)  That 
it  is  the  bona  fide  owner  of  the  note  in  suit 
(2)  That  it  purchased  said  note  for  value  be- 
fore maturity.  (3)  That  It  had  no  knowledge 
of  any  fraud  perpetrated  by  W.  H.  Hurt,  as 
an  inducement  to  the  defendant  to  sign  said 
note."  There  was  not  a  word  of  teetimony 
that  the  kitchen  cabinet  had  ever  been  sold 
in  Howell  county.  As  we  have  stated,  there 
was  testimony  that  several  years  before  a 
cheaper,  but  somewhat  similar,  cabinet  had 
been  sold  in  West  Plains,  Howell  county; 
but  there  was  no  testimony  that  the  cabinet 
defendant  had  purchased  had  ever  been  sold 
in  that  coimty. 

[2,  3]  The  instruction  Is  highly  prejudicial, 
under  the  testimony, 'for  another  reason:  By 
it  the  Jurors  were  told  that  if  Hurt  falsely 
and  fraudulently  represented  to  defendant 
that  Howell  county  had  not  been  canvassed, 
and  that  the  defendant,  relying  on  said  rep- 
resentation, gave  his  notes,  and  that  said 
county  had  been  worked  by  Hurt  and  oth- 
ers, then  such  representation  would  be  false, 
etc.  This  instruction  declares  as  a  matter 
of  law,  that  such  a  representation  is  action- 
able, and  leaves  out  of  consideration  entirely 
the  question  whether  it  was  material  or  In- 
jurious. The  law  ia  well  settled  that  where 
It  is  sought  to  annul  an  instrument,  the  ex- 
ecution of  which  was  obtained  by  false  and 
fraudulent  representations,  or  where  it  is 
sought  to  recover  damages  for  such  repre- 
sentations, it  must  be  shown  that  the  repre- 
sentations were  as  to  a  material  fact,  and 
that  they  contributed  to  injury.  Brownlee  v. 
Hewitt,  1  Mo.  App.  360;  Smith  v.  Dye,  88 
Mo.  581;  Feller  v.  McKllUp,  100  Mo.  App. 
660,  76  S.  W.  379;  Thompson  t.  Newell.  118 
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Mo.  App.  405,  94  S.  W.  557 ;  Champion  Fund- 
ing &  F.  Go.  V.  Heskett,  125  Mo.  App.  616, 
102  S.  W.  1050. 

[4]  Since  the  case  is  to  be  retried,  we  call 
attention  to  tbe  fact  that  the  evidence  does 
not  show  that  tbe  defendant  relied  on  the 
statement  of  Hurt  ttiat  Howell  county  had 
not  been  worked,  and  that  he  would  not  have 
entered  into  tbe  contract,  bad  he  known  that 
fact  In  order  to  make  a  misrepresentation 
fraudulent,  it  must  be  one  upon  which  the 
complaining  party  relied,  and  by  which  he 
was  actually  misled  to  bis  injury,  and  in  a 
legal  sense  a  person  is  not  damaged  by  a 
false  representation  by  which  he  Is  not  influ- 
enced, and  it  is  Incumbent  upon  the  party, 
attempting  to  recover  for  fraud  or  deceit 
found  upon  false  representations,  to  show 
that  he  was  Influenced  by  them,  and  in  all 
cases  It  is  a  fact  which  should  be  averred 
and  must  be  maintained  by  evidence.  Wan- 
nell  V.  Kem  et  al.,  57  Mo.  478;  Noble  v. 
Buddy  et  al.,  160  Mo.  App.  318,  142  S.  W. 
438;  Bailey  v.  Smock,  61  Mo.  213;  Webb 
V.  Bockefeller,  195  Mo.  loc.  clt  74,  93  S.  W. 
772,  6  L.  B.  A.  (N.  S.)  872 ;  Slour  Banking 
Co.  V.  Kendall,  6  S.  D.  543,  62  N.  W.  377,  and 
cases  therein  cited ;  Halllwell  Cement  Co.  v. 
Stewart,  103  Mo.  App.  182,  77  S.  W.  124. 

It  is  not  necessary  for  the  complaining 
party  to  testify  directly  that  he  was  influ- 
enced by  and  made  tbe  contract  relying  on 
the  representation  as  such  fact  may  be  estab- 
lished by  other  facts  and  circumstances  In 
tbe  case.  Chilson  v.  Houston,  9  N.  D.  498, 
84  N.  W.  354.  In  a  case  where  a  person  was 
induced  to  trade  for  land,  and  the  seller  rep- 
resented that  the  tract  contained  a  certain 
number  of  acres,  which  was  false,  it  may 
well  be  said  that,  when  the  complaining  par- 
ty has  proven  that  there  was  a  material  differ- 
ence between  tbe  number  of  acres  represent- 
ed and  the  number  actually  contained  In  tbe 
tract,  and  that  be  paid  a  valuable  considera- 
tion for  tbe  property,  be  has  made  a  question 
for  tbe  Jury  on  the  issue  as  to  whether  be 
relied  on  the  false  statements  concerning  the 
number  of  acres,  and  that  proof  of  any  short- 
age In  the  number  of  acres  would  be  proof 
of  Injury  and  damage  by  tbe  representation. 
But  In  this  case,  the  misrepresentation  was 
that  Howell  county  had  not  been  worked, 
and  the  evidence  shows  that  several  years 
before  a  part  of  the  county  had  been  can- 
vassed for  a  similar,  but  cheaper  and  In- 
ferior, article.  From  the  proof  of  these  facts 
alone,  how  can  a  court  or  Jury  say  that  tbe 
defendant  would  not  have  entered  into  the 
contract,  bad  Hurt  told  him  that  10  years 
before  he  bad,  In  a  part  of  tbe  county,  sold 
an  Inferior  and  cheaper  article.  In  Bailey 
v.  Smock,  supra,  It  Is  said:  "The  court 
should  be  satisfied  by  the  clearest  evidence 
of  tbe  fraudulent  representations  and  that 
they  were  made  under  such  circumstances  as 
to   show   tbe   contract   was   founded   upon 


tbem."  The  defendant  did  not  testi^  that 
he  believed  the  statements  of  Hurt,  or  that 
he  was  induced  by  them  to  enter  into  tbe 
contract,  and,  even  when  he  was  asked  why 
he  could  not  sell  the  cabinets  In  Howell  coun- 
ty, he  said  that  the  persons  to  whom  he 
tried  to  sell  said  the  price  was  too  high. 
What  we  have  said  regarding  the  Issnef 
will  depend  upon  the  allegations  of  tbe  an- 
swer and  reply  thereto.  The  Judgment  will 
be  reversed,  and  the  cause  remanded. 

NIXON,  P.  J.  Under  the  evidence  in  this 
case,  I  am  of  the  opinion  that  the  plaintiff*a 
requested  Instruction,  In  the  nature  of  a  di- 
rected verdict,  should  have  been  givoi  by  tbe 
trial  court 


WAIiD  V.  WALD. 

(St  Louis  Court  of  Appeals.     Missoori.    Dec 
8.  1912.) 

1.  Divorce  (|i  245, 808*)— Cdbtodt  or  Cmi.- 

DBBN  OF  PABTIEa— JTDBISOIOTION    OF   COUBT. 

Under  Bev.  St  1909,  f  2381,  authorising 
the  court  at  any  time  to  review  any  order 
awarding  alimony  and  the  custody  of  chitdren 
of  the  parties,  the  court  grantins  a  divorce  re- 
tains jorisdiction  as  to  tbe  moaifieati<m  of  a 
judgment  touching  the  custody  of  the  children, 
and  the  same  may  be  brought  to  the  attention 
of  the  court  by  motion  in  the  original  cause  as 
a  proceeding  constitnting  only  a  continuance  of 
the  original  jurisdiction  of  the  court 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  M  891-695,  793-795;  Dec  Dig.  » 
245,  303.*] 

2.  DivoBCK  (I  300*)— Custody  of  Caii.DsxiT 

OF  PaBTIKS— JUBISDIcnOR  OF  COTJICT. 

Where  the  custody  of  a  cliild  is  awarded  in 
divorce  proceedings,  tlie  child  becomes  a  ward 
of  the  court,  and  uie  court  should  not  permit 
its  removal  into  another  jurisdiction,  unless  its 
best  interests  require  it 

(£2d.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  789;    Dec  Dig.  {  300.*] 

3.  DlVOBOl    (I  803.*) CUBTODT   OF   CHXLDmXlS 

OF  PABTISft— JUBISDIOriON  OF  CoDBT. 

Where  a  wife  obtained  a  divorce  from  her 
husband,  and  the  court  awarded  to  her  the  cus- 
tody of  the  child,  and  she  was  alx>nt  to  remove 
it  from  the  Jurisdiction  of  the  court  the  hus- 
band, on  motion  for  a  modification  of  the  jadg- 
ment,  was  entitled  to  a  hearing  to  determine 
whether  the  best  interests  of  the  child  required 
its  retention  within  the  jurisdiction  of  the 
court,  or  whether  the  removal  would  best  sub- 
serve its  interests. 

fEd.  Note. — For  other  cases,  see  Divorce. 
Cent  Dig.  it  793-795;  Dec.  Dig.  f  303.*] 

Appeal  from  St  Louis  Circuit  Court;  Cba& 
Glaflln  Allen,  Judge. 

Action  by  Cad  S.  Wald  against  Bmlle  M. 
Wald.  From  a  Judgment  denying  the  aH>U- 
cation  of  defendant  to  mo<U^  the  ordu 
awarding  the  custody  of  a  child  of  the  par- 
ties, he  appeals.    Beversed  and  remanded. 

This  is  an  appeal  from  tbe  Judgment  of 
tbe  court  denying  defendant  tlie  right  to 
Introduce  testimony  on  his  motion  to  modi- 
fy a  decree  of  divorce  entered  against  him 
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In  favor  of  plaintiff  several  years  thereto- 
fore wltb  respect  to  tbe  custody  of  the  minor 
child  of  the  parties.  We  adopt  from  defend- 
ant's (appellant's)  brief  the  following  state- 
ment of  facts  which  reveals  the  question  in 
fontroversy  and  the  ruling  of  the  court 
thereon; 

"On  October  S,  1904,  the  plaintiff  in  this 
proceeding  recovered  a  decree  of  divorce  from 
defendant  and  was  awarded  alimony  and  the 
custody  of  their  minor  child,  Locile,  then 
aged  six  years;  and  on  October  31,  1904,  the 
decree  was  modified,  allowing  defendant  to 
visit  the  child  on  Tuesday  and  Thursday 
evenings  of  each  week,  and  allowing  him  to 
take  her  out  on  Saturday  and  Sunday  of  each 
week.  In  February,  1911,  the  defendant  filed 
his  motion  in  said  cause,  under  section  2381, 
R.  S.  1909,  to  modify  the  said  decree  touching 
alimony  and  touching  the  custody  of  said 
minor,  in  which  motion  the  defendant,  after 
reciting  the  then  state  of  the  record,  alleged 
that  he  has  at  all  times  since  the  decree 
paid  to  plaintiff  the  alimony  as  in  the  decree 
provided ;  that  he  has  at  all  times  recognized 
and  respected  her  right  to  the  custody  of 
said  child,  as  in  the  decree  provided;  also 
that  he  has  at  all  times  since  the  decree  tak- 
en advantage  of  the  privilege  granted  to  him 
of  visiting  the  child  on  Tuesday  and  Thurs- 
day evenings,  and  of  visiting  or  taking  her 
out  on  Saturday  and  Sunday,  of  each  week ; 
that  said  dilld  is  now  13  years  of  age,  and 
the  relations  between  her  and  her  father,  the 
defendant,  have  been  most  filial  and  affec- 
tionate, and  that,  besides  paying  the  alimony 
to  the  mother,  the  defendant  has  also  from 
time  to  time,  when  occasion  made  it  proper 
to  do  so,  provided  the  child  with  such  neces- 
saries and  luxuries  as  his  means  permitted; 
that  since  the  decree  plaintiff  has  been  resid- 
ing with  her  mother  and  sister  at  6460  Clem- 
ens avenue,  St.  Louis,  Mo.,  and  the  child  has 
been  residing  with  her;  and  that  defendant 
has  always  been  permitted  to  visit  her  at  the 
said  abode. 

"It  is  also  alleged  that  plaintiff  contem- 
plates becoming  married  in  the  near  future 
to  a  man  residing  at  Seattle,  Wash.;  that 
her  future  husband  Is  well  able  to  provide 
for  her  support,  and  after  the  marriage  she 
will  no  longer  need  alimony  from  the  defend- 
ant to  provide  for  her  support;  that  plaintiff 
Intends  to  remove  said  child  to  Seattle  as 
her  future  home,  and  to  permanently  take 
the  child  from  St  Louis,  and  beyond  the  Ju- 
risdiction of  this  court,  and  thus  deprive  the 
defendant  of  his  right  to  visit  and  take  out 
the  child,  as  In  the  decree  provided.  It  is 
also  alleged  that  the  best  Interests  and  wel- 
fare of  the  child  demand  that  she  be  not 
taken  away  from  the  city  of  St  Louis,  and 
beyond  the  jurisdiction  of  this  court,  and 
thna  be  deprived  of  the  advantage  of  the 
superintending  control  of  this  court,  in  case 
her  mother,  through  her  conduct  or  through 


the  conduct  of  her  future  husband,  forfeits 
her  right  of  custody  of  said  child ;  thafr  the 
welfare  of  said  child  also  demands  that  she 
be  not  taken  into  the  home  of  a  stepfather; 
also  that  she  be  not  taken  away  from  the 
school  where  she  is  now  being  educated,  and 
from  the  companionship  of  her  playmates 
and  relatives,  aU  of  whom  reside  in  the  city 
of  St  Louis;  also  that  she  be  not  taken 
away,  so  that  she  will  lose  the  companion- 
ship, advice,  and  assistance  of  her  father,  the 
defendant,  as  assured  to  her  under  the  de- 
cree. 

"It  Is  also  alleged  that  defendant  is  In  the 
employ  of  the  Ferguson-McKlnuey  Dry  Gtoods 
Company,  in  St  Louis,  and  is  in  charge  of 
their  claim  department;  that  he  is  earning 
$100  per  month ;  that  he  resides  at  6017  Del- 
mar  avenue,  is  of  good  moral  character,  and 
enjoys  good  assodates  and  good  repute  and 
standing;  that  he  is  well  able  to  provide  a  prop- 
er and  comfortable  home  for  his  said  dilld,  un- 
der proper  superintendence,  and  to  properly 
provide  for  her  education  and  support  and 
for  her  welfare;  that  he  is  able  to  have  her 
make  her  home  at  his  sister's  house,  where 
she  will  also  have  the  benefit  of  the  supervi- 
sion and  care  of  his  sister,  who  is  a  widow 
and  well  qualified  to  look  after  the  wants 
and  needs  of  the  child ;  or,  if  the  court  deems 
it  more  advantageous  for  the  welfare  of  the 
child,  defendant  is  willing  to  make  any  ar- 
rangement which  the  court  may  deem  proper 
for  the  child  to  remabi  at  the  home  of  her 
maternal  grandmother,  with  whom  the  Child 
has  resided  and  now  resides;  but.  If  such 
an  arrangement  be  insisted  upon.  It  should 
be  made  under  such  safeguards  as  may  be 
necessary  to  guarantee  that  the  said  child 
will  not  be  taken  away  or  permitted  to  go 
beyond  the  Jurisdiction  of  this  court 

"Defendant  prayed  the  court  to  review, 
modify,  and  change  the  decree  touching  ali- 
mony, and  touching  the  custody  of  said  child, 
in  the  following  respects:  That  the  order 
touching  alimony,  under  which  defendant  Is 
now  obligated  to  pay  plaintiff  the  sum  of  |30 
per  month,  be  so  modified  that  It  is  to  ter- 
minate upon  and  in  the  event  of  plalntlfTs 
remaiTlage;  that  the  order  touching  the 
custody  of  the  child  be  so  modified  that  in 
the  future  the  defendant  alone  be  awarded 
the  care,  custody,  and  maintenance  of  the 
child,  giving,  however,  to  the  plaintiff  the 
right  to  visit  the  child  at  such  times  and  un- 
der such  conditions  as  the  court  may  deem 
reasonable,  the  custody  of  the  child  to  be 
awarded  to  the  defendant  under  such  condi- 
tions, if  any,  as  the  court  may  see  fit  to 
impost;  and  defendant  also  prayed  for  a  re- 
straining order,  restraining  plaintiff  fromi 
taking  the  child  out  of  the  city  of  St  Louis, 
or  beyond  the  Jurisdiction  of  the  court,  untlh 
otherwise  ordered  by  the  court  and  that  she 
be  notified  of  the  making  of  such  restraining 
order  and  of  the  time  when  the  hearing  will 
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be  Idtd  by  tbe  eonrt  apon  the  motion,  and 
tbat  she  be  required  to  produce  tbe  child  In 
court  upon  the  said  hearing  and  to  await 
the  farther  orders  of  the  court  The  court 
set  the  motion  for  hearing,  and  Issued  a 
temporary  restraining  order,  as  prayed. 

"On  February  24,  1911,  tbe  parties  appear- 
ed, and  the  motion  came  on  for  hearing.  On 
an  objection  by  plaintiff  to  tbe  Introduction 
of  any  evidence  to  he  offered  by  defendant 
in  support  of  the  motion,  the  court  took  the 
Ti-otlon  and  objection  under  adrisement,  and 
un  March  2,  1912,  entered  an  order  sustain- 
ing the  objection  to  the  Introduction  of 
evidence  vacating  the  restraining  order  pre- 
viously issued,  and  overruling  the  motion  of 
February  17,  1911,  to  modify  tbe  decree,  and 
in  BO  far  as  said  motion  asks  for  a  change 
of  the  care,  custody,  and  control  of  the  child, 
the  motion  was  denied.  The  court  reserved 
Jorlsdlction  over  the  cause  and  the  parties, 
for  the  purpose  of  making  such  furtber  or- 
ders with  reference  to  the  Judgment  for  ali- 
mony as  may  hereafter  be  deemed  meet  and 
proper. 

"In  due  time  defendant  filed  bis  motion  for 
a  new  trial.  Defendant  also  offered  to  dis- 
miss tbe  specification  as  to  alimony,  and  up- 
on tbe  court's  refusal  to  permit  the  dismissal 
to  be  entered,  defendant  filed  a  motion,  pray- 
ing for  leave  to  amend  by  dismissing  the 
said  specification.  The  latter  motion,  as  well 
as  the  motion  for  a  new  trial,  was  overruled 
by  the  court,  and  defendant  In  due  time  per- 
fected his  appeal  to  this  court  Defendant 
bad  also  duly  saved  his  exception  to  the  or- 
ders of  the  court  above  complained  of,  and  to 
the  sustaining  of  the  objection  to  the  Intro- 
duction of  evidence,  and  to  tbe  order  over- 
ruling defendant's  motion  for  new  trial. 

"In  view  of  the  subsequent  action  of  the 
court  in  vacating  the  order  for  alimony,  when 
proof  was  subsequently  submitted  of  the  re- 
marriage of  the  plaintiff,  tbe  defendant  does 
not  wish  to  raise,  on  this  appeal,  any  ques- 
tion as  to  tbe  propriety  of  the  action  of  the 
court  in  refusing  to  vacate  the  order  for  ali- 
mony upon  bis  original  motion,  nor  to  com- 
plain of  tbe  action  of  the  court  in  refusing 
to  permit  defendant  to  dismiss  the  specifica- 
tion respecting  alimony.  Appellant  assigns 
as  error:  First,  tbe  error  of  the  court  In  en- 
tering tbe  order  of  March  2,  1911,  aforesaid, 
in  sustaining  plalntifTs  objection  to  the  ad- 
mission of  testimony  offered  by  defendant  in 
support  of  the  motion,  in  vacating  the  re- 
straining order  which  had  theretofore  been 
made,  In  overruling  defendant's  motion  to 
modify  the  decree  in  so  far  as  It  related  to 
the  custody  of  the  child,  and  in  denying  to 
the  defendant  the  custody  of  the  child,  all  of 
which  matters  were  set  out  In  the  motion  for 
a  new  trial ;  second,  the  error  of  the  court  In 
overruling  defendant's  motion  for  a  new 
trial." 


Schnurmacfaer  &  Rassleur,  of  St  Loula, 
for  appellant  Henderson,  Marshall  ft  Beck- 
er, of  St  Louis,  for  respondent 

NORTONI,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  statute  provides  there  may 
be  a  review  of  any  order  or  judgment  touch- 
ing tbe  alimony  and  maintenance  of  the 
wife,  and  tbe  care,  custody,  and  mainte- 
nance of  the  children,  or  any  of  them,  as  in 
other  cases.  Section  2381,  R.  S.  1909.  There 
can  be  no  doubt  that  under  this  statute  the 
court  granting  the  divorce  retains  Jurisdic- 
tion as  to  the  modification  of  the  Judgment 
or  decree  touching  the  maintenance  of  tbe 
wife  and  the  custody  of  the  children.  These 
matters  may  be  brought  to  the  attention  of 
the  court  by  motion  in  tbe  original  cauae, 
as  here,  at  a  subsequent  term,  for  tbe  pro- 
ceeding Is  but  a  continuation  of  the  original 
Jurisdiction  concerning  tbe  custody  of  tbe 
children.  See  Oole  v.  (3ole,  89  Ho.  App.  228; 
Meyers  ▼.  Meyers,  91  Mo.  App.  151. 

[2]  But  though  defendant  filed  a  proper 
motion  la  the  case,  setting  forth  tbe  facts 
upon  which  the  modification  of  the  decree 
concerning  the  custody  of  tbe  child  was 
sought,  tbe  court  refused  him  the  right  to 
Introduce  testimony  in  support  thereof,  and 
denied  the  application  upon  a  mere  ore  ten- 
us  objection  thereto,  as  if  it  appeared  on 
tbe  facts  stated  in  the  motion  no  prima  fa- 
cie right  to  the  relief  prayed  appeared.  It 
would  seem  the  court  treated  the  oral  ob- 
jection to  tbe  introduction  of  evldenoe  in 
support  of  the  motion  as  a  demurrer  there- 
to, and  by  the  Judgment  given  declared 
plaintiff  bad  a  right  to  remove  the  child  out 
of  the  jurisdiction  of  the  court  into  a  for- 
eign state  and  into  a  new  home,  amid  other 
surroundings,  notwithstanding  the  decree  es- 
tablishing defendant's  right  to  frequently 
visit  his  offspring  and  take  her  out  on  Sat- 
urdays and  Sundays  in  St  Louis.  Obvious- 
ly, this  was  error,  for  the  decree  of  divorce 
established  a  right  prima  facie  in  defendant 
to  visit  the  child  and  take  her  out  in  St 
Louis;  and  this  is  true,  though  it  appears 
the  divorce  was  granted  for  his  fault  It  Is 
true  that  tbe  motion  for  a  modification  of 
the  decree  sets  forth  no  facts  suggesting  un- 
fitness of  plaintiff,  the  mother,  as  a  proper 
person  to  retain  custody  of  tbe  little  girl; 
but  it  does  reveal  that  she  was  about  to  re- 
move it  from  tbe  Jurisdiction  of  the  court 
here  and  into  a  foreign  state.  Where  the 
custody  of  children  is  awarded  in  divorce 
proceedings,  as  was  done  in  the  instant  case, 
the  child  becomes  the  ward  of  the  court, 
and  the  court  thereby  assumes  a  position  of 
guardianship  with  respect  to  its  person  and 
future  well-being.  In  this  view,  it  is  said  to 
be  against  tbe  policy  of  the  law  to  permit 
the  child  to  be  removed  into  another  Juris- 
diction and  from  within  tbe  province  of  the 
court  first  awarding  the  custody,  unless  the 


Digitized  by 


Google 


M<h) 


HAWKINS  T.  WIEST 


789 


well-being  and  tbe  fntnre  of  the  cblld  wonid 
be  better  subserred  thereby.  See  Miner  y. 
Iflner,  11  IlL  43,  51 ;  Chase  v.  Chase,  70  lU. 
Anp.  572;  Campbell  v.  Campbell,  37  Wis. 
206,  221,  222,  223 ;  Jennings  t.  Jennings,  85 
Mo.  App.  290:  Edwards  v.  Edwards,  84  Mo. 
App,  662. 

[S]  It  appearing  by  tbe  motion  that  the 
plaintiff,  tbe  mother,  was  about  to  remove 
tbe  child  from  within  the  Jurisdiction  of  tbe 
court,  defendant  was  entitled  to  a  hearing 
thereon,  and  should  Iiave  been  permitted  to 
show  that  the  interests  of  tbe  cliild  would 
not  be  bettered  by  the  removal.  Although 
no  one  can  doubt  that  the  policy  of  the  law 
forbids  the  removal  of  tbe  child  from  within 
the  Jurisdiction  of  which  it  is  a  ward,  the 
best  Interests  and  tbe  future  welfare  of  tbe 
ward  should  in  every  Instance  be  weighed 
in  the  balance  and  determine  the  final  order 
of  the  court  touching  its  custody.  While  it 
is  important  to  retain  tbe  child  within  the 
Jurisdiction  of  the  court,  to  the  end  of  exer- 
cising its  guardianship  and  power  in  mak- 
ing future  orders  for  tbe  custody,  care,  and 
maintenance,  it  appears  that  tbe  controlling 
thought  influencing  prior  decisions  on  the 
■abject  makes  for  tbe  welfare  of  the  child, 
and  a  considerable  discretion  is  allowed  on 
this  score.  In  other  words,  unless  it  appears 
the  Interests  of  the  cliild  would  be  best  sub- 
served by  the  removal,  she  should  be  retain- 
ed here  within  the  power  of  the  court  Jen- 
nings ▼.  Jennings,  85  Mo.  App.  200;  Camp- 
bell V.  Campbell,  37  Wis.  206,  221. 

The  Judgment  should  be  reversed,  and  the 
canae  remanded    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  OAUlAriBIiD,  J„ 
concur. 


HAWKINS  ▼.  WIEST. 

(Kansas  Cil7  Court  of  Appeals.     Missouri. 

Dec.  9, 1912.) 

1.  Bills  ANn  Notes    (|  440*)  —  Ibstte  bt 
Payee  After  Judomert  Against  Makeb. 

Under  B«v.  St  1909,  i  9978,  providing  that 
a  note  indorsed  after  due  oecomes  a  note  pay- 
able on  demand,  and  section  10035,  declaring 
that  one  negotiating  a  note  warrants  it  to  be 
what  it  purports  to  be,  and  that  he  has  no 
knowledge  of  any  fact  Impairing  its  validity,  a 
note  indorsed  by  its  payee,  and  reissued  alter 
be  has  obtained  judgment  on  it,  is  as  to  him  a 
▼alid  note.> 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1223-1^;    Dec  Dig.  i 

2.  Biixa  AKD  Notes  (|  396*)— Deharu  aho 
Notice. 

Demand  on  the  maker  of  a  note,  and  no- 
tice to  tbe  payee  thereof  and  of  nonpayment, 
is  not  necessary  for  liability  of  tbe  payee  to 
one  to  whom  he  indoMed  it,  not  only  when  due, 
bnt  after  Jgdgment  on  it  against  the  maker,  so 
that  as  to  him  it  was  no  longer  an  obligation. 
[JM.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent  Dig.  H  1022-1028;    Dec.  Dig.  | 


Error  to  Gircnlt  Court,  Morgan  County; 
John  M.  Williams,  Judge. 

Action  by  J.  A.  Hawkins  against  Charles 
A.  Wlest  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

R.  M.  liivesay,  Forman  ft  Hubbard,  and 
J.  W.  McClelland,  all  of  Versailles,  foe  plain- 
tiff in  error.  A.  L.  Ross,  of  Versailles,  and 
Sangree  ft  Bobling,  of  Sedalla,  for  defendant 
in  error. 

ELLISON,  J.  Plaintifrs  action  is  founded 
on  a  promissory  note.  The  Judgment  in  the 
trial  court  was  for  defendant 

It  appears  that  the  note  was  executed  to 
defendant  by  John  and  Martha  Bircbfleld, 
that  It  was  negotiable  in  form,  was  for  $350 
with  interest  and  was  dated  the  6th  of 
March,  1907,  due  one  year  after  date.  On  the 
bade  is  a  credit  of  124.72,  and  the  blank  in- 
dorsement of  defendant  and  also  tbe  blank 
indorsement  of  R.  M.  Johnson,  "Without  re- 
course." The  evidence  disclosed  tliat  defend- 
ant as  payee,  brought  suit  against  tbe  Birch- 
flelds  on  the  note  in  the  Budianan  county 
circuit  court,  and  on  February  3,  1909,  near- 
ly a  year  after  it  became  due,  obtained  Judg- 
ment Tbe  note  was  obtained  from  tbe  files 
of  tbe  circuit  court  by  defendant,  and  on 
January  5,  1910,  he  Indorsed  It  for  value  by 
the  blank  indorsement  appearing  thereon  to 
R.  M.  Johnson,  and  the  latter  thereafter  in- 
dorsed it  by  the  above  indorsement  on  the 
back  thereof  to  plaintiff  without  recourse. 

The  petition  alleges  that  the  Judgment  was 
unknown  to  plaintiff  when  he  purchased  the 
note,  and  "that  by  reason  of  the  Judgment 
the  note  as  against  the  makers  thereof  merg- 
ed Into  tbe  Judgment,  and  for  that  reason 
no  presentment  to  tbe  makers  for  payment 
was  made  by  i^alntiff,  and  no  notice  of  txe- 
sentment,  demand,  and  nonpayment  given 
to  defendant" 

[1]  The  foregoing  shows  that  defendant, 
the  payee  of  the  notCi  after  recovering  Judg- 
ment upon  it  against  the  makers,  and  after 
it  was  due,  started  it  out  afresh  by  negoti- 
ating it  to  Johnson,  who  indorsed  to  plaintiff. 
It  is  true  that  an  Indorsee  of  an  overdue 
negotiable  note  takes  it  subject  to  all  proper 
defenses  as  between  the  original  parties  to 
it,  the  maker  and  the  payee.  But  it  should 
not  be  overlooked  that  a  note,  negotiable  in 
form,  being  overdue,  does  not  destroy  its 
negotiability.  A  bill  Indorsed  after  due  be- 
comes a  new  bill  at  sight  (Davis  v.  Francisco, 
11  Mo.  572,  49  Am.  Dec.  98;  Kelly  v.  Steed. 
136  Mo.  430,  87  S.  W.  1110,  58  Am.  St  Rep^ 
648),  or,  as  expressed  in  our  present  statute, 
becomes  a  note  payable  on  demand  (section 
9078,  R.  S.  1909).  And  ordinarily  there  must 
be  demand,  notice,  and  protest  Therefore 
when  defendant,  after  obteining  Judgment 
upon  tbe  note  against  tbe  makers,  took  pos- 
session of  It  and  reissued  it,  though  after 
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dne.  It  becaitae  a  new  instrument  payable  on 
demand. 

Defendant,  however,  Insists  that  the  note 
became  extinct  by  merger  Into  the  Judgment 
So  does  It  lose  vitality,  as  to  the  maker,  by 
payment,  yet  if  It  be  reissued  by  the  payee, 
as  to  Mm  it  becomes  a  legal  obligation,  a  new 
bill  at  sight.  Kelly  v.  Staed,  supra.  It  seems 
to  us  it  would  be  moat  unjust  and  unreason- 
able to  permit  defendant,'  who  reissued  the 
note  after  obtaining  Judgment  upon  it,  to 
escape  liability  for  his  acC  to  his  indorsees 
on  the  plea  that  there  was  no  note,  that  It 
liad  t>ecome  void  by  being  merged  in  the  judg- 
ment To  do  80  would  be  in  the  face  of  tbe 
statute  itself  (section  10035,  B.  S.  1909), 
which  dedares  that  every  person  negotiating 
a  note  warrants  "tliat  it  is  in  all  respects 
what  it  purports  to  be,"  and  "that  he  has  no 
knowledge  of  any  fact  which  would  impair 
tbe  validity  of  the  instrument,  or  render  It 
valueless." 

[2]  We  think  from  tbe  fact  that  defendant 
himself  had  put  the  note  into  a  jadgmoit 
against  the  makers  it  became  functus  officio 
as  to  them,  and  as  to  them  became  merged 
in  the  Judgment  and  there  remained  no  right 
to  pursue  them  on  the  note;  tbeir  liability 
being  transferred  to  the  Judgment  Tour- 
vllle  V.  Wabash  Ry.  Co.,  148  Mo.  614,  623,  60 
S.  W.  300,  71  Am.  St  Rep.  660;  Freeman  on 
Judgments,  i  216.  There  was  therefore  no 
right  to  present  the  note  to  the  makers  for 
payment,  and  no  right  in  any  one  to  expect 
it  would  be  paid,  If  presented.  It  was  no 
longer  an  obligation  against  tliem.  In  such 
circumstances  defendant  has  no  right  to  re- 
quire demand  and  notice  as  a  prerequisite 
to  his  liability  as  indorser. 

Tbe  Judgment  should  have  been  for  tbe 
plaintiff,  and  it  is  accordingly  reversed  and 
the  cause  remanded.    All  concur. 


KORACH  V.  LOEFFEL. 

(St  Lonls  Court  of  Appeals.    MissonrL    Dec. 
8,  1912.    Rehearing  Denied  Dec  14,  1912.) 

1.  FtxADiNO  ({  252*)— Dkuitbbeb— Pleadiro 
OvKB— Effect. 

Where,  after  a  demurrer  has  been  sns> 
tained,  plaintiS  files  a  new  petition,  the  orig- 
inal petition  is  abandoned,  and  goes  out  of  the 
record. 

[EU,   Note.— For    other   cases,    see   Pleading, 
Cent  Dig.  {|  736-743;   Dec.  Dig.  |  262.*] 

2.  Plsadiho    (I    8*)—PBTiTioif  — Conclu- 
sions. 

In  on  action  against  a  landlord  for  in- 
juries to  the  tenant's  minor  child  from  the 
falling  of  a  mantel  in  the  demised  premises,  an 
averment  in  the  petition  tliat  it  was  tbe  duty 
of  the  landlord  to  have  tbe  premises  in  a  safe 
condition  for  the  use  of  plaintiff  is  a  mere  con- 
clusion, and  is  not  equivalent  to  an  allegation 
of  an  express  covenant  to  repair. 

[Ed.  Note.— For  other  cases,   see   Pleadiuz, 
Cent  Dig.  H  12-28%;   Dec.  Dig.  {  8.*] 


8.  Laitdlobd  and  TKnant  (|  164*)— Pkeios- 
Ks  —  Injtibies  fbou  Danokbous  Condition 

— DDTT    of    IjANDLOBD. 

While  a  landlord,  who  demises  parts  of 
premises  to  a  number  of  tenants,  is  bound  to 
maintain  in  reasonable  repair  a  common  pas- 
sageway, he  is  not  bound  to  maintain  or  keep 
in  repair  premises  demised  as  a  dwelling,  there 
being  no  Implied  warranty  in  the  contract  of 
letting  that  the  premises  are  tenantable  or 
suitable  for  the  purposes  for  which  they  are 
leased;  and  hence,  though  the  demised  prem- 
ises were  a  ramshackle  house,  the  tenant  s  mi- 
nor child,  who  was  injured  by  the  falling  of 
a  mantel,  cannot  recover. 

[Ed.  Note. — For  other  cases,  see  Ijandlord 
and  Tenant  Cent  Dig.  H  630-641;  Dec.  Dig. 
I  164.*] 

4.  Landlobd'and  Tenant  (|  150*)— Pbeios- 

ES— Repaibs— Entbt. 

Where  a  single  dwelling  was  demised  to 
one  person,  without  any  covenant  as  to  re- 
pairs, no  one,  not  even  the  landlord,  could 
enter,  without  defendant's  consent  to  make  re- 
pairs. 

[Eld.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  536-557;  Dea  Dig. 
I  160.*] 

6.  Landlobd  and  Tenant   (|  164*)— Injtt- 

BIES   FBOK    DaNOBBOCS    CONDITION  —  COVE- 
NANT TO  Make  Repaibs. 

Though  it  was  agreed  that  the  landlord 
should  repair  the  demised  premises  and  make 
them  reasonably  safe,  a  breach  of  that  cov- 
enant will  not  support  an  action  for  personal 
injuries  due  to  failure  to  make  such  repairs. 
those  injuries  being  deemed  too  remote  to  have 
been  contemplated  by  the  parties  when  the 
covenant  was  given. 

[Ed.  Note.— For  other  cases,  see  lAndlord 
and  Tenant  Cent  Dig.  H  630-641;  Dec.  Dig. 
{  164.*] 

Ap];)eal  from  St  Louis  Circuit  Ciourt: 
Chas.  O.  Allen,  Judge.  * 

Action  by  Irene  Korach  by  L.  F.  Korach, 
her  next  friend,  against  Anna  M.  LoeCFel. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

G.  Porter  Johnson  and  W.  Blodgett  Priest, 
both  of  St  Louis,  for  appellant  Jnlios  T. 
Muench,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  In  this  case  plaintiff, 
after  filing  an  original  and  two  amended  pe- 
titions, to  each  of  which  demurrers  were 
snccessfnlly  interi>08ed  on  the  ground  that 
they  stated  no  cause  of  action,  filed  her  third 
amended  petition.  In  this  she  avers  that 
she  is  an  infant  under  the  age  of  two  years, 
that  her  father  has  been  duly  appointed  her 
next  friend,  has  duly  qualified  as  such,  and 
that  she  brings  this  action  by  that  father 
as  her  next  friend.  It  is  then  averred  that 
on  a  day  named  her  father,  by  a  verbal  con- 
tract, leased  certain  premises  in  the  city  of 
St  Louis  of  the  defendant  then  the  owner 
and  in  possession  of  them,  for  the  puri>ose 
of  residing  therein  with  his  family,  includ- 
ing plaintiff;  that  afterwards  Korach  with 
bis  family,  including  plaintiff,  took  posses- 
sion of  and  moved  into  and  l>egan  the  occu- 
pancy of  the  premises  as  a  residence,  "and 
plaintiff  then  and  there  became  a  tenant  of 
this  defendant"    It  is  further  averred  that 
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it  was  the  duty  of  defendant  by  the  terms 
and  condltlonB  of  the  verbal  lease,  to  have 
the  premises  in  a  safe  and  proper  condition 
for  the  use  and  occupancy  of  plaintiff  so 
that  plaintiff  could  occupy  them  with  safety, 
but  it  is  alleged  that  the  premises  were  not, 
at  the  time  of  the  renting,  and  for  a  long 
time  prior  thereto  had  not  been.  In  a  safe 
condition;  that  there  was  located  in  one  of 
the  rooms  a  large  fireplace  or  grate,  over 
which  was  a  large  and  heavy  metal  plate  or 
metal  sheet  covering,  so  adjusted  and  placed 
that  plaintiff  could  not  see  or  know  by  the 
exercise  of  ordinary  care  that  it  was  Inse- 
curely and  Improperly  fastened  and  could 
not  see  or  know  that  It  was  dangerous  and 
unsafe  and  liable  to  give  way  and  fall. 
Plaintiff  avers  that  defendant  negligently  and 
carelessly  permitted  this  metal' sheet  cover- 
ing over  the  grate  to  be  so  placed,  adjusted 
and  maintained  that  at  the  time  of  the  leas- 
ing it  was  dangerous  to  the  occupants  of  the 
premises  including  plaintiff,  and  that  de- 
fendant knew  or  could  have  known  by  the 
exercise  of  ordinary  care  and  prudence  that 
it  was  dangerous  and  unsafe;  that  defendant 
could  have  repaired  the  same  and  prevented 
the  happening  of  the  injuries  complained  of 
but  that  defendant  negligently  and  carelessly 
permitted  this  grate  or  plate  to  be  and  re- 
main In  the  unsafe  and  dangerous  condition 
thereby  directly  causing  the  injuries  to  plain- 
tiff of  which  she  complains.  That  on  a  day 
named  and  while  plaintiff  was  occupying  the 
premises  and  was  on  the  floor  of  the  parlor 
or  sitting  room  In  which  this  grtite  was  lo- 
cated and  while  she  was  within  about  three 
feet  of  the  fireplace,  the  metal  sheet,  plate, 
or  covering  over  the  gr&te,  by  reason  of  Its 
unsafe,  Insecure  and  dangerous  condition,  as 
before  mentioned,  fell  from  its  place  onto 
and  upon  plaintiff,  crushing  and  bruising 
her  left  hand,  breaking  and  fracturing  the 
second  and  third  fingers  of  that  hand  and 
causing  plaintiff  severe  pain  and  anguish. 
Charging  that  her  injuries  are  serious  and 
permanent  and  that  she  has  suffered  great 
pain  of  body  and  mind,  she  demands  Judg- 
ment for  $5,000. 

A  demurrer  was  filed  to  this  petition  on 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
demurrer  was  sustained  and  plaintiff  electing 
to  stand  upon  the  petition  and  declining  to 
plead  further,  Judgment  followed  in  favor 
of  defendant,  from  which  plaintiff  has  duly 
perfected  her  appeal  to  this  court. 

The  error  here  assigned  is  to  the  action  of 
the  court  in  sustaining  the  demurrer,  it  be- 
ing argued  that  this  third  amended  petition 
does  state  facts  sufficient  to  constitute  a 
cause  of  action. 

[1]  Counsel  for  appellant  make  some  ref- 
erence to  the  abandoned  petitions.  It  is  a 
settled  rule  of  practice  in  our  state  that  by 
pleading  over,  as  was  done  here,  those  aban- 
doned petitions  disappeared  from  the  case 


and  are  not,  so  far  as  concerns  the  present 
case,  open  to  consideration.  No  pretense  Is 
made  that  the  demurrers  to  the  abandoned 
petitions  were  Improperly  sustained. 

[2-4]  The  Question  here  presented  is  on  the 
liability  of  the  landlord  in  damages  to  a 
member  of  the  tenant's  family,  the  tenant 
being  in  the  occupancy  of  the  whole  of  the 
premises,  under  a  verbal  lease.  It  wUl  be 
noted  that  there  Is  no  charge  of  misrepre- 
sentation, misfeasance  or  concealment  of  fact 
by  the  landlord. 

Accepted  writers  on  the  law  of  landlord 
and  tenant  lay  It  down  as  the  rule  establish- 
ed by  the  great  weight  of  authority,  that  the 
lessee  cannot  assert  a  claim  for  damages 
against  the  lessor  on  the  ground  that  owing 
to  the  condition  of  the  premises  at  the  time 
of  the  leasing,  he  or  a  member  of  his  family 
suffered  physical  injury  by  reason  or  In  con- 
sequence of  the  c<mdltlon  of  the  leased  prop-  - 
erty  at  the  time  of  the  letting;  that  there 
is  no  implied  warranty  In  the  contract  of 
letting  that  the  premises  are  tenantable  or 
suitable  for  the  purposes  for  which  they  were 
leased,  or,  in  the  case  of  a  dwelling  house, 
that  It  is  either  safe  or  convenient,  and  that 
where  the  landlord  has  created  no  nuisance 
and  Is  guilty  of  no  willful  wrong  or  fraud 
or  culpable  negligence,  he  is  not  liable  for 
any  injury  suffered  by  any  person  occupying 
or  coming  upon  the  premises  during  the  term 
of  the  leasa  See  1  Tiffany  on  Landlord  and 
Tenant,  I  86,  pp.  65&-559;  1  McAdam  on 
Landlord  and  Tenant  (4th  Ed.),  p.  373 ;  2  Id. 
pp.  1313-1310.  Our  Supreme  Court  In  Ward 
V.  Fagln,  101  Mo.  669,  674,  14  S.  W.  738,  739, 
has  said:  "Of  course,  if  the  landlord  is  not 
bound  to  repair  unless  upon  a  covenant  so 
to  do,  It  must  logically  follow  that  any  in- 
juries arising  from  a  failure  on  his  part  to 
repair  can  give  no  cause  of  action  to  the  ten- 
ant, whether  resulting  to  the  tenant's  goods 
or  to  his  person.  If  the  landlord  owes  no 
duty  to  his  tenant  in  this  regard,  then  cer- 
tainly negligence  cannot  be  Imputed  to  him; 
for  negligence  can  only  spring  from  unper- 
formed duty.  Cooley  on  Torts  (2d  Ed.)  791; 
HalUhan  v.  Railroad,  71  Mo.  113.  •  •  • 
And,  if  It  be  conceded,  as  it  must  (be)  from 
the  authorities,  that  the  landlord  is  not  bound 
to  keep  the  leased  premises  in  repair,  the 
same  principle  will  apply  whether  the  tenant 
be  lessee  of  the  whole  premises  or  of  only 
a  portion  thereof;  for  what  is  true  of  the 
integer  of  non-llabiUty  must  be  equally  true 
of  each  of  its  component  fractions." 

The  averment  is  that  "it  was  the  duty  of 
the  defendant,  by  the  terms  and  conditions 
of  the  verbal  lease  aforesaid,  to  have  said 
premises  in  a  safe  and  proper  condition  tot 
the  use  and  occupancy  of  plaintiff  so  that, 
plaintiff  could  occupy  said  premises  with 
safety."  This  can  hardly  be  construed  into 
an  averment  that  there  was  a  covenant  to 
repair — at  most  it  is  a  conclusion  drawn  by 
the  pleader  on  the  verbal  contract  of  letting. 
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In  Glenn  ▼.  HiU,  210  Mo.  291,  loc.  dt  290, 
109  S.  W.  27,  28,  16  L.  R.  A.  (N.  S.)  699, 
our  Supreme  Court  has  stated  the  rule  as 
follows:  "There  Is  no  averment  In  the  peti- 
tion that  under  the  contract  of  leasing  the 
defendants  agreed  to  repair,  and  in  the  ab- 
sence of  an  agreement  in  the  lease  binding 
the  landlord  to  put  or  keep  the  premises  in 
repair,  be  is  not  liable  in  damages  for  fail- 
ure to  do  so  or  for  Injuries  sustained  by  the 
tenant  by  reason  thereof." 

The  rule  is  very  concisely  stated  In  Robins 
V.  Jones,  16  O.  B.  (N.  S.)  221,  loc.  cit  239, 
that  "fraud  apart,  there  Is  no  law  against 
letting  a  tumble-down  house."  The  same  rule 
is  announced  and  fully  discussed  by  the 
Kansas  City  Court  of  Appeals  in  Graff  v. 
Brewing  Company,  130  Mo.  App.  618,  109  & 
W.  1044. 

In  Marcheck  ▼.  Klute,  188  Ma  App.  280, 
loc.  dt  290,  113  S.  W.  664,  658,  it  is  said, 
referring  to  the  fact  that  a  child  of  plain- 
tiff had  been  killed  by  falling  through  an 
open  chute  in  a  building  in  which  he  was 
playing:  "Conceding  plaintiff's  children  were 
licensed  to  play  in  the  loft,  defendants  were 
under  no  duty  to  keep  the  floor  safe  for  their 
use  In  that  manner,  and  unless  guilty  of  mis- 
feasance, were  not  liable  for  an  accident  re- 
ceived by  them." 

This  is  not  the  case  of  a  commdn  passage- 
way, the  possession  of  which  is  in  the  land- 
lord. In  such  a  case  "there  is  an  implied 
obligation  Imposed  by  the  law  upon  the 
landlord  to  exercise  ordinary  care  to  keep 
such  common  portion  of  the  premises  in  a 
reasonably  safe  condition  for  such  puriwses 
as  may  reasonably  be  anticipated  to  be  a 
proper  use  of  the  property  tor  which  it  is 
let"  Karp  v.  Barton,  164  Mo.  App.  889, 
loc.  dt  396,  144  S.  W.  1111,  U12;  Mar- 
check  V.  Klute,  supra,  188  Mo.  App.  L  c. 
287,  118  S.  W.  664.  See,  also,  McGhiley  t. 
Alliance  Trust  Ca,  168  Mo.  267,  66  S.  W. 


153,  66  L.  R.  A.  334.  These  are  all  cases  in 
which  the  Injured  party  was  a  member  of 
the  family  of  the  tenant  and  in  which  the 
injury  was  sustained  from  defects  in  those 
parts  of  the  premises  which  were  in  control 
of  the- landlord. 

Here  the  father  of  plaintiff,  the  lessee,  was 
in  possession  of  the  whole  premises,  a  single 
dwelling,  and  without  his  i>ermission,  no  one, 
not  even  the  landlord,  could  enter  to  make 
repairs.  McGinley  v.  Alliance  Trust  Co., 
supra,  168  Mo.  loc  dt  263,  66  S.  W.  163, 
56  L.  B.  A.  334. 

[C]  But  if  it  be  said  that  the  petition  avers 
a  contract  to  repair,  and  recovery  can  be  bad 
for  damages  suffered  by  reason  of  the  fail- 
ure to  repair,  it  is  to  be  observed  that  the 
contract  is  averred  to  be  with  the  father,  not 
with  plaintiff.  Conceding  that  the  contract 
inures  to  plaintiff  as  a  member  of  the  family 
of  the  lessee,  she  certainly  can  have  no  high- 
er right  than  the  lessee  under  the  contract 
As  to  that  right  It  is  said  in  the  Marcheck 
Case,  supra,  133  Mo.  App.  1.  c.  291,  113  S. 
W.  659 :  "The  wdght  of  authority  is  that  a 
lessor's  covenant  to  repair  will  not  support 
an  action  for  a  personal  injury  due  to  fail- 
ure to  make  repairs,  because  those  Injuries 
are  deemed  too  remote  to  have  been  contem- 
plated by  the  parties  when  the  covenant  was 
given,"  dting  cases.  That  rule  was  not  ap- 
plied in  the  Marcheck  Case — ^f  or  reasons  there 
given — but  it  does  apply  her&  No  promise  is 
alleged  to  have  been  made  by  the  lessor  look- 
ing to  special  provision  for  guarding  the 
children  of  the  lessee,  as  was  in  evidence  in 
the  Marcheck  Case,  but  a  mere  general  prom- 
ise to  repair  is  averred. 

Our  conclusion  upon  the  case  is  that  the 
demurrer  to  the  third  amended  petition  was 
properly  sustained.  The  Judgment  of  the 
drcnlt  court  is  afllrmed. 

NORTONI  and  CAULFIBLD,  JJ„  ooncnr. 
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TDBNBB  T.  GIBSON. 
(Snpreme  Gonrt  of  Texas.     Dec.   18,  1012.) 

1.  GaBNIBHKKNT    (I    60*)— MONKT    SUBJIOT— 

Monet  in  Oustodt  o»  IiAW. 

In  view  of  Rev.  Ciy.  St.  1011,  art.  8778, 
proTiding,  if  on  the  sale  of  property  more  mon- 
ey is  received  than  is  sufficient  to  pay  the 
amonnt  of  the  execution  in  the  officer's  hands, 
the  surplus  shall  be  paid  over  to  defendant, 
the  excess  of  the  proceeds  of  a  aalo  under  ex- 
ecution, remaining  in  the  sheriff's  hands  after 
satisfying  the  execution,  is  subject  to  garnish- 
ment by  another  creditor  of  the  judgment 
debtor. 

[Ed.  Note.— For  other  cases,  see  Oamish- 
ment.  Cent  Dig.  |i  IIB,  116;  Dec.  Dig.  i  60.*] 

2.  Gabnishmknt  (J  58*)— Pbopbbtt  Subject 
— Pbopebtt  in  lboal  Custody. 

The  principle  underlying  the  rule  that 
property  in  cuatodia  legis  is  not  subject  to  gar- 
nishment, etc.,  ia  to  protect  the  jurisdiction  of 
the  court  from  invasion  by  another  tribunal 
or  officer,  and  not  to  protect  the  debtor's  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Oamish- 
ment.  Cent.  Dig.  |  113;   Dec.  Dig.  |  58.*] 

Certified  Qnestimi  ilrom  Oonrt  of  Civil  Ap- 
peals of  First  Snpreme  Judicial  District 

Action  by  B.  L.  Turner  against  N.  M.  Gib- 
son. From  a  Judgment  for  defendant,  plain- 
tiff appealed  to  the  Court  of  Civil  AiH>eal8, 
which  court  certified  a  certain  question  to 
the  Snpreme  Court.  Question  answered  as 
stated. 

Jacob  C.  Baldwin  and  Obarles  H.  Taylor, 
both  of  Houston^  for  appellant  Woods  ft 
Graham,  of  Houston,  for  appellee. 

BROWN,  0.  J.  Certified  question  from 
the  Oonrt  of  Civil  Appeals  of  the  First  Su- 
jHreme  Judicial  District  as  follows: 

"In  the  above-styled  cause,  pending  In  this 
court  on  an>eal  from  the  county  court  of 
Harris  county,  the  appellant  seeks  to  sub- 
ject to  a  writ  of  garnishment  money  In  the 
hands  of  appellee,  Gibson,  who  Is  sheriff  of 
Brazoria  county.  This  money  is  the  excess 
of  the  proceeds  of  a  sale  by  Gibson  under  ex- 
ecution of  property  of  appellant's  debtor,  re- 
maining In  his  hands  after  satisfying  the 
writ  of  execution  nnder  which  the  property 
was  sold.  The  trial  court  held  that  the  mon- 
ey, having  come  Into  the  hands  of  the  sher- 
iff by  virtue  of  his  office,  is  in  custodia  legis 
and  for  that  reason  not  subject  to  garnish- 
ment Upon  consideratlMi  of  this  question 
at  a  former  day  of  this  term,  this  court 
readied  the  conclusion  that  the  rule  an- 
nounced in  Pace  v.  Smith,  67  Tex.  665,  and 
In  Loftos  ▼.  Williams,  24  Tex.  Civ.  App.  393, 
60  S.  W.  291,  does  not  require  a  holding  that 
the  snrplns  in  the  hands  of  appellee  Is  not 
snbject  to  garnishment  and  reversed  the 
jndgmeat  of  the  conrf  below,  and  rendered 
jndgment  for  appellant  Appellee  has  filed 
a  motion  for  rehearing,  and  being  In  doubt 
as  to  the  correctness  of  our  holding,  and  the 
question  being  of  general  Importance,  and 
the  case  not  being  pne  In  which  a  writ  of 


error  will  He,  we  deem  it  advisable  to  cer- 
tify for  your  decision  the  following  qnestion : 

"Upon  the  facts  stated,  did  the  trial  court 
err  In  holding  that  the  money  In  the  hands 
of  the  sheriff  was  not  snbject  to  garnish- 
ment?" 

[1]  We  answer:  The  trial  court  erred  In 
holding  that  the  money  In  the  hands  of  the 
sheriff  was  exempted  from  the  writ  of  gar- 
nishment The  opinion  of  the  Chief  Justice 
of  the  Court  of  ClvU  Appeals  In  this  case 
correctly  disposes  of  the  question  of  law  In- 
volved, and  is  approved.  Our  Supreme  Court 
has  gone  quite  far  on  the  question  of  pro- 
tection to  property  from  legal  process  in  the 
hands  of  officers  of  the  law,  but  no  decided 
case  by  this  court  will  sustain  the  action  of 
the  district  court  Article  3778,  Revised 
ClvU  Statutes  of  1911,  reads:  "If,  on  the 
sale  of  property,  more  money  Is  received 
than  is  sufficient  to  pay  the  amount  of  the 
execution  or  executions  In  the  hands  of  the 
officer,  the  surplus  shall  be  immediately  paid 
over  to  the  defendant  his  agent  or  attor- 
ney." Clearly  the  surplus  of  the  sale  be- 
comes the  property  of  the  Judgment  debtor, 
and  he  is  entitled  to  receive  It  at  once.  If, 
however,  the  sheriff  should  have  another  ex- 
ecution in  his  hands  against  that  party,  he 
would  be  required  by  law  to  levy  upon  that 
surplus,  and  could  be  held  responsible  If  he 
failed  to  do  sa  Hamilton  v.  Ward,  4  Tex. 
856 ;  Walton  v.  Compton,  28  Tex.  669;  Mann 
T.  Kelsey,  71  Tex.  609,  12  S.  W.  43,  10  Am; 
St  Bep.  800.  It  would  be  peculiar  logic 
which  would  hold  that  the  sheriff  must  con- 
demn the  money  in  his  possession  to  the 
payment  of  another  execution  against  the 
same  party,  yet  a  court  could  not  do  the 
same  by  regular  proceeding  of  garnishment 

[2]  The  principle  which  underlies  the  doc- 
trine of  "custodia  legis"  does  not  look  to  the 
protection  of  the  debtor's  property,  but  pro- 
tects the  Jurisdiction  which  has  attached 
from  invasion  by  another  tribunal  or  officer. 
There  is  apparent  conflict  in  cases  decided  by 
this  court;  but  we  believe  that  they  have  dis- 
tinguishing features,  although  they  may  not 
be  reconcilable  on  principle.  We  are  of  opin- 
ion that  the  statute  which  requires  the  sheriff 
to  immediately  pay  the  surplus  to  the  de- 
fendant has  the  effect  to  fix  the  right  in  him 
to  possession  of  it  and,  being  so  entitled  to 
possession,  it  is  subject  to  seizure  for  his 
debt  by  execution  In  the  bands  of  the  same 
officer,  or  by  gamishment  from  a  court 
Drake  on  Attachments,  §  251.  After  stating 
the  rule  which  would  deny  the  right  to  ap- 
propriate the  surplus  created  by  execution 
sale  by  other  process,  Mr.  Drake,  In  his  work 
on  Attachments,  says:  "This  rule,  however, 
applies  only  where  the  sheriff  Is  bound,  vlr- 
tute  officii,  to  have  the  money  In  hand  to 
pay  to  the  execution  sheriff,  and  not  to  cases 
In  which  he  has  in  his  possession,  after  sat- 
isfying the  execution,  a  surplus  of  money 
raised  by  the  sale  of  property.    Such  surplus 
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Is  the  property  at  the  execntlon  defendant, 
and,  being  held  by  t&e  sheriff  In  a  private, 
and  not  In  his  oflSdal,  capacity,  It  may  be 
attached  In  his  hands."  This  proposition  is 
sunported  by  these  cases :  Bnrleson  v.  Milan, 
66  Miss.  899;  Jacgnett  ▼.  Palmer,  2  Har. 
(Del.)  144. 

We  find  no  case  In  any  state,  where  the 
sheriff  was  authorized  to  levy  upon  money  in 
his  own  hands,  that  denies  the  right  to  gar- 
nish such  fands.  The  distinction  made  in 
many  of  the  cases  Is  exceedingly  technical, 
and,  believing  that  our  rule  is  just  and  con- 
sistent, we  will  adhere  to  It 


OAR  et  ux.  ▼.  DAVIS  et  aL 
(Supreme  Court  of  Texas.     Dec.  18,   1912.) 

1.  AFPEAL  AMD   EbBOB  ({  719*)— ASSIGNMENT 

— "Appabbwt  on  the  Face  of  the  Rkc- 

OBD." 

In  Kev.  ClT.  St.  1911,  arts.  1607,  1612, 
requiring  that  errors  at  law  not  "apparent  on 
the  face  of  the  record"  be  presented  by  timely 
assignments  of  error,  the  phrase  quoted  refers 
to  such  manifest  error  as  when  removed  de- 
stroys the  foundation  of  the  judgment 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2968-2982;  Dec.  Dig.  | 
719.*] 

2.  Appeal  and  Ebbob  (i  719*)— Absionuent 
OF  Ebbob— Ebbob  Appabent  on  the  Face 
OF  the  Becobd. 

Where,  in  bn  action  to  cancel  deeds  con- 
veying certain  land,  one  defendant's  one-third 
life  estate  in  such  land  was  not  put  in  issue 
either  by  the  pleadings  or  evidence,  and  such 
defendant  joined  with  her  husband  in  his  claim 
for  the  entire  interest  of  plaintiffs  in  the  land 
under  the  deeds  or  the  homestead  laws,  the 
refusal  of  the  Court  of  Appeals  to  reverse  or 
reform  the  judgment  of  the  district  court  par- 
titioning the  land  and  divesting  such  defend- 
ant of  her  life  estate  did  not  present  error 
apparent  upon  the  face  of  the  record,  such  as 
could  be  considered  on  writ  of  error  in  the 
absence  of  a  timely  assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2968-2982;  Dec.  Dig.  | 
719.*] 

3.  acknowxedohknt  (|  68*)  —  pla^diho — 
Deed  of  Habbikd  Wohen. 

Where,  in  an  action  to  set  aside  deeds 
executed  by  married  women,  on  the  ground 
that  defendant,  their  stepfather,  had  fraud- 
ulently included  therein  a  l(X>-acre  tract  not 
agreed  upon,  and  through  their  confidence  in 
him  had  induced  them  to  sign  the  deeds  with- 
out reading  them  or  discovering  the  fraud,  the 
proper  execution  of  the  deeds  was  not  ques- 
tioned, it  was  not  necessary  for  the  petition 
to  allege  that  the  notary,  through  fraud  or  im- 
position, failed  to  explam  the  deeds  to  them; 
the  rule  that  the  notary's  certificate  is  con- 
clusive of  the  facts  therein  stated,  unless  fraud 
or  imposition  is  alleged,  not  applying  where  the 
proper  execution  of  the  deed  is  admitted. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  ||  316,  317;  Dec.  Dig.  i 
6&*J 

4.  Estoppel  (|  22*)— Deeds  bt  AIabbied 
Woven. 

Where  a  married  woman  is  imposed  upon 
by  one  in  whom  she  has  confidence,  and  in- 
duced to  sign  and  acknowledge  a  deed  cover- 
ing land  which  she  has  not  bargained  to  sell, 
she  is   not  estopped,  in  an  action  to  set  the 


deed  aside,  to  allege  her  want  of  knowledge  of 
what  land  was  covered  by  the  deed. 

[Ed.   Note.— For  other  cases,  see   Estoppel, 
Cent.  Dig.  ||  27-51;   Dec.  Dig.  i  22.*] 
5.  Deeds   (|  203*)  —  Validitt  — Evidbncb— 

Cebtificatb  of  Notabt. 

In  an  action  to  set  aside  a  deed  executed 
by  a  married  woman,  the  certificate  of  the 
notary  to  her  acknowledgment  is  not  compe- 
tent as  testimony  to  show  that  she  knew  what 
land  was  covered  by  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |{  602,  604-611;   Dec.  Dig.  |  203.*] 

Error  to  Court  of  ClvU  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  J.  C^  Davis,  Myrtle  Davis,  and 
others  against  R.  V.  Oar. and  wife.  Judg- 
ment for  plaintiffs  was  aflSrmed  by  the  Court 
of  i^yH  Appeals  (136  S.  W.  710),  and  defend- 
ants bring  error.    Affirmed. 

J.  P.  Yates  and  T.  D.  Stames,  both  of 
Greenville,  for  plaintiffs  in  error.  Sberrill, 
Mulkey  &  Hamilton,  of  Oreenvllie,  for  de- 
fendants in  error. 

DIBBELL,  3.  Ilils  was  a  suit  beguo  in 
the  district  court  of  Hunt  county  by  J.  C. 
Davis  and  Myrtle  and  Ella  Davis,  Joined 
by  their  huslxuids,  Lee  and  J.  F.  Davis, 
against  R.  V.  Oar  and  wife,  M.  A.  Oar,  to 
cancel  so  much  of  three  deeds  as  conveyed 
a  certain  tract  of  100  acrea  of  land  out  of 
the  Donelly  survey.  In  Hunt  county;  said 
deeds  having  been  executed  by  plaintiffs  to 
the  defendant  R.  V.  Oar.  These  deeds  con- 
veyed other  lands  against  which  no  relief  is 
sought  Earl  C.  Davis  Intervened,  claiming 
an  Interest  In  the  property  tbe  subject  of 
the  litigation,  and  about  his  dalm  there  was 
no  controversy.. 

The  plaintiffs  J.  C  Myrtle,  and  EUa  Davis 
and  the  intervener.  Earl  Davis,  were  the 
children  of  the  defendant  Mrs.  M.  A.  Oar, 
and  her  former  husband,  J.  A.  Davla  At 
the  time  of  the  death  of  J.  A.  Davis,  the 
father  of  plaintiffs  and  busiMind  of  the  de- 
fendant Mrs.  M.  A.  Oar,  he  held  in  his  name 
four  tracts  of  land,  100  acres  In  tbe  Sallie 
Owen  survey  In  Hunt  county,  SO  acres  in 
the  Elam  survey  in  Hunt  county,  110  acres 
in  the  John  Mason  survey  In  Hunt  and  Hop- 
kins counties,  and  100  acres  In  the  DoneUy 
survey  In  Hunt  county.  The  three  first  tracts 
mentioned  were  the  community  property  of 
J.  A.  Davis,  deceased,  and  his  surviving  wife, 
Mrs.  M.  A.  Oar.  The  last  tract  mentioned, 
which  is  the  subject  of  this  controversy,  was 
the  separate  property  of  J.  A.  Davis,  de- 
ceased, the  father  of  plaintiffs  and  the  In- 
tervener. On  November  26, 1904,  J.  Q.  Davis 
and  Myrtle  and  EUa  Davis,  Joined  by  their 
busl>ands,  Lee  and  J.  F.  Davis,  ^ecnted 
deeds  to  R.  V.  Oar  conveying  eadi  th^r  one- 
eighth  Interest  in  the  ttiree  tracts  of  land,  the 
community  property  of  J.  A.  Davia,  deceaaed, 
and  his  surviving  wife,  Mrs.  M.  A.  Oar,  and 
also  their  one-fourth  Interest  each  In  the 
100  acres  out  of  the  DoneUy  survey,  Uiat  was 
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the  separate  property  of  th^r  deceased  fa- 
ther, J.  A.  Davla.  The  100  acres  of  land  in 
controversy,  the  separate  property  of  J.  A. 
DrtIs,  deceased,  was  located  contlgnons  to 
the  100  acres  out  of  the  SalUe  Owen  survey, 
and  the  two  tracts  thus  contiguous  were  oc- 
cupied by  J.  A  Davis  and  his  wife  during 
bis  lifetime,  and  after  his  death  by  the  de- 
fendants R.  V.  and  M.  A.  Oar  as  theii  home- 
stead. The  defendants  in  1906  moved  from 
said  lands  so  occupied  as  their  homestead  to 
Cumby,  where  they  purchased  a  borne,  and 
where  they  were  residing  at  the  time  of  this 
suit 

Flalnttffs  seek  to  cancel  said  three  deeds 
In  so  far  as  they  convey  their  Interest  in  the 
100  acres  of  land  out  of  the  Donelly  survey, 
but  not  otherwise.  The  ground  upon  which 
plaintiffs  seek  to  cancel  said  deeds  in  so  far 
as  they  convey  their  interest  in  the  100  acres, 
the  separate  property  of  their  father,  is  that 
some  time  prior  to  November,  1904,  the  de- 
fendant R.  V.  Oar  proposed  to  buy  the  re- 
spective interests  of  plaintiffs  in  the  three 
tracts  of  land  that  formed  a  part  of  the 
community  estate  of  their  father  and  moth- 
er, and  after  some  trading  and  agreement 
was  reached,  whereby  plalntUTs  agreed  to 
sell  their  respective  Interests  in  said  three 
tracts  of  land  for  the  stipulated  price  of 
$550  to  be  paid  each  of  them  by  the  defend- 
ant R.  y.  Oar,  th^r  stepfather,  aggregating 
the  sum  of  $1,650.  They  did  not  agree  to 
sell  the  defendant  Oar  any  part  of  their  in- 
terest in  the  100  acres  of  land  in  controver- 
sy, and  it  was  understood  by  all  parties  that 
the  100  acres  in  controversy,  wlilch  was 
known  as  the  home  place,  was  not  to  be  con- 
veyed. The  defendant  R.  V.  Oar  agreed  to 
have  the  deeds  drawn  in  accordance  with  the 
agreement  and  understanding  of  the  parties 
as  above  Indicated,  and  plaintifFs,  having 
been  reared  by  said  defendant  from  their 
early  cbildhood,  reposed  great  confidence  in 
th^r  said  stepfather,  and  did  not  think  he 
would  impose  upon  them  or  attempt  to  cheat 
and  defraud  them  out -of  any  of  their  prop- 
erty. By  reason  of  th^r  close  relationship 
to  the  defendant  R.  V.  Oar,  and  confidence  In 
him,  they  did  not  read  or  have  read  to  them 
the  deed  before  its  execution  and  delivery, 
and  that  said  Oar,  for  the  purpose  of  cheat- 
ing and  defrauding  plalntifTs  out  of  the  land 
in  controversy,  embraced  said  100  acres  in 
the  deed  and  procured  a  notary  to  take  the 
acknowledgment,  and  said  notary  failed  to 
explain  the  same  to  plaintiffs,  or  to  any  one 
of  them,  and  plaintiffs  did  not  know  that  the 
land  in  controversy  was  embraced  in  the  de- 
scription of  the  lands  in  the  deeds.  But 
that  the  defendant  Oar  did  know  that  said 
land  was  included  in  the  description  of  the 
lands  in  said  deeds  and  accepted  same  with 
sncfa  knowledge.  No  consideration  was  paid 
by  said  Oar  for  said  land,  but  he  paid  only 
the  amount  agreed  upon  for  the  three  tracts 
they  agreed  to  sell  him,  which  amount  was 


adequate  compensation  tor  plaintlflt^  inter- 
est in  those  tracts,  but  grossly  Inadequate 
as  a  consideration  for  aU  the  land  embraced 
in  the  deeds.  Plaintiffs  did  not  discover  that 
the  land  in  controversy  was  included  In  said 
deed  until  In  the  year  1908,  when  they  learn- 
ed throng  tb^r  mother  that  defendant  R. 
v.  Oar  was  claiming  the  land  in  his  own 
right  Soon  after  this  discovery  suit  was 
brought  to  cancel  the  deeds  in  so  far  as  they 
conveyed  the  100  acres  in  Question.  Aban- 
donment of  the  land  in  controversly  as  a 
homestead  was  alleged,  and  there  was  a 
prayer  that  the  deeds  "described  be  canceled 
and  held  for  naught,  in  so  far  as  they  at- 
tempt to  convey  the  interest  of  plaintiffs  in 
the  saia  100  acres  of  the  Donelly  survey, 
and  that  plaintiffs  have  judgment  against  R. 
V.  Oar  and  M.  A.  Oar  for  their  one-fourth 
Interest  each  in  said  land,  and  that  same  be 
partitioned." 

Defendants  answered  by  general  demurrer, 
special  exceptions,  a  general  denial,  plea  of 
homestead,  and  a  community  interest  in  said 
100  acres  of  land  to  the  extent  of  certain 
improvements  placed  thereon  since  thMr  in- 
termarriage. They  pleaded  specially  that  the 
deeds  were  executed  by  plaintiffs  with  full 
knowledge  that  they  contained  the  100  acres 
of  land  in  controversy,  and  that  the  plain- 
tiffs Ella  and  Myrtle  Davis  were  married 
women,  and  that  the  notary  taking  their  ac- 
knowledgments fully  explained  said  deeds  to 
them  as  reaulred  by  law ;  that  plaintiffs  ei- 
ther read  or  had  read  to  them  said  deeds; 
and  that  they  are  estopped  from  claiming 
the  land  sued  for  or  any  part  thereof.  The 
court  overruled  defendants'  general  demur- 
rer to  plaintiffs'  petition,  but  sustained  the 
second  special  exception  to  said  petition, 
which  exception  was  in  substance  that  be- 
cause the  plaintiffs  Myrtle  and  Ella  Davis, 
being  married  women,  conveying  th^r  sep- 
arate property,  had  the  deeds  fully  explained 
to  them  by  the  notary,  as  required  by  law, 
and  because  said  petition  failed  to  show  that 
the  certificate  of  the  notary  certlfjring  these 
facts  was  obtained  by  fraud,  the  certificate 
of  the  notary  was  conclusive  of  the  facts 
therein  certified.  This  objection  was  met  by 
a  supplemental  petition.  The  issues  of  fraud 
in  the  procurement  of  the  deed  and  of  home- 
stead were  submitted  to  the  Jury,  which  re- 
turned a  verdict  for  plaintiffs  on  both  Issues, 
and  Judgment  for  plaintiffs  and  intervener 
for  the  land  In  suit,  and  its  partition  was 
duly  entered. 

[1]  The  first  question  raised  In  the  ap- 
plication for  writ  of  error  Is  one  of  prac- 
tice. The  assignment  presenting  this  ques- 
tion was  not  made  in  the  court  below,  or  in 
the  Court  of  Civil  Appeals,  until  upon  mo- 
tion for  rehearing,  and  Is  as  follows:  "The 
Court  of  Civil  Appeals  erred  in  not  revers- 
ing or  reforming  the  Judgment  of  the  dis- 
trict court,  ordering  partition  of  the  land  in 
controversy  t>etwe«>  the  plaintiffs  and  inter- 
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Tener,  because  the  Jndgment  divested  the 
defendant  Mrs.  M.  A.  Oar  of  her  one-third 
life  estate  in  said  land."  The  Court  of  Civ- 
il Ajqpeals  refused  to  consider  the  assign* 
ment,  and  that  court's  action,  as  well  as 
that  of  this  court  here  exercised,  depend  In 
a  measure  upon  the  issue  whether  or  not  the 
assignment  presents  "an  error  of  law,  ap- 
paroit  upon  the  face  of  the  record."  Such 
Is  the  contention  of  plaintiffs  in  error,  and 
upon  the  face  of  the  application  we  were  of 
the  opinion,  wlien  the  writ  was  granted, 
that  such  an  error  appeared.  However,  upon 
a  more  careful  examination  of  the  entire 
record,  we  have  concluded  that  we  were  mis- 
taken in  our  first  Impression. 

[2]  The  adjudications  of  tUs  court  have 
glvea  to  the  expression,  "an  error  of  law, 
apparent  upon  the  face  of  the  record,"  the 
meaning  of  such  error  as  is  fundamental  In 
character  or  one  determining  a  question  up- 
on which  the  very  right  of  the  case  depends, 
or  such  an  error  as  being  readily  seen  lies 
at  the  base  and  foundation  of  the  proceeding, 
and  necessarily  affects  the  judgment  Wil- 
son V.  Johnson,  94  Tex.  276,  60  S.  W.  242; 
Houston  Oil  Co.  of  Texas  ▼.  Kimball,  103 
Tex.  103,  122  S.  W.  633,  124  S.  W.  85.  Un- 
less the  error  presented  for  the  first  time 
In  a  motion  for  a  rehearing  in  the  Court  of 
Civil  Appeals,  or  in  the  application  for  writ 
of  error  In  the  Supreme  Court  for  the  first 
time,  is  such  an  error  as  meets  the  provision 
above  quoted  as  its  meaning  has  been  con- 
strued to  be  as  above  stated,  it  will  be  treat- 
ed as  waived  and  cannot  be  considered. 

In  announcing  the  rule  and  construing  the 
meaning  of  articles  1607  and  1612  of  the  Re- 
vised Statutes  of  1011,  being  articles  1014 
and  1018  of  the  Revised  Statutes  of  1895, 
relating  to  assignments  of  error.  In  the  case 
of  Wilson  V.  Johnson,  above  dted.  Judge 
Gaines  said:  "Since  every  error  must  in 
one  sense  appear  upon  the  face  of  the  tran- 
script, it  Is  difficult  to  tell  what  Is  meant 
by  this  language,  but  we  incline  to  think 
it  intended  to  signify  a  prominent  error, 
either  fundam^ital  in  character  or  one  de- 
termining a  question  upon  which  the  very 
right  of  the  case  depends."  One  of  the 
latest  utterances  upon  this  subject  will  be 
found  in  the  case  of  the  Houston  Oil  Co.  of 
Texas  v.  Kimball,  103  Tex.  103,  122  S.  W. 
633,  124  S.  W.  86,  in  whl(A  Judge  Brown 
gives  a  clear  and  more  definite  construction 
of  the  meaning  of  these  articles  of  the  stat- 
ute above  referred  to  in  the  following  lan- 
guage: "Webster  deOnes  the  word,  'appar- 
ent', thus:  'clear;  manifest  to  the  under- 
standing; plain;  evident;  obvious;  aK>ear- 
ing  to  the  eye  or  mind.'  This  does  not  mean 
that  an  error  which  can  be  ascertained  by 
looking  into  the  record  and  considering  the 
evidence  may  be  considered  without  an  as- 
signment, for  that  would  include  every  er- 
ror that  can  be  considered  at  all.  Nothing 
can  be  considered  as  an  error  which  cannot 
be  made  apparent  by  an  examination  of  the 


record;  therefore,  the  language  oft  the  stat- 
ute must  be  given  that  construction  which 
wUl  make  it  consistent  with  its  requirements 
In  other  respects.  The  language,  'apparent 
upon  the  face  of  the  record,'  indicates  that 
it  is  to  be  seen  upon  looking  at  the  face  of 
the  record — that  Is,  the  assignment  Itself — 
the  fact  pointed  out  by  it  must  show  a  good 
and  sufficient  ground  for  the  court  to  inter- 
fere to  prevent  injustice  being  done  to  one 
of  the  parties.  Perhaps  the  best  expression 
Is  that  It  must  be  a  fundamental  error,  sndi 
error  as  being  readily  seen  lies  at  the  base 
and  foundation  of  the  proceeding  and  affects 
the  Judgment  necessarily." 

It  Is  evident  that  the  meaning  of  the  two 
articles  of  the  Revised  Statutes  of  1911, 
arts.  1607,  1612,  and  articles  1014  and  lOlS 
of  the  Revised.  Statutes  of  1895,  when  taken 
one  In  connection  with  the  other,  which  must 
be  done,  is  that  all  errors  of  law  whldi  are 
not  "apparent  upon  the  face  of  the  record" 
must  be  presented  by  assignments  of  error 
distinctly  specifying  the  grounds  on  whidi 
a  reliance  Is  bad  for  a  revision  of  such  er- 
ror, and  a  failure  to  make  such  assignment 
of  error  must  be  treated  as  a  waiver  there- 
of, It  seems  to  us  there  is  no  more  accurate 
and  comprehensive  summing  up  of  the  whole 
matter  than  is  contained  in  the  last  sentence 
in  the  excerpt  taken  from  the  opinion  of 
Judge  Brown  In  the  Houston  Oil  Case  dted 
above,  "that  It  must  be  a  fundam^ital  error, 
such  error  as  being  readily  seen  lies  at  the 
base  and  foundation  of  the  proceeding  and 
affects  the  judgment  necessarily."  At  the 
risk  at  being  thought  to  have  added  per- 
fume to  the  violet  or  color  to  the  rose,  we 
suggest  that  the  error  contemplated  by  the 
ivovlsion  of  the  law  under  discussion  was 
intended  such  manifest  error  as  whoi  re- 
moved destroys  the  foundation  of  the  Judg- 
ment 

In  the  case  of  Pendleton  v.  ColvlUe,  49  Tex. 
626,  a  number  of  defendants  were  nonresi- 
dents, and  were  dted  by  publication,  the 
suit  being  for  land,  and  upon  the  day  of  trial 
an  amendment  was  filed  setting  up  a  new 
cause  of  action  and  judgment  was  founded  on 
the  matters  alleged  in  the  amended  pleading, 
without  notice  to  the  parties  actual  or  con- 
structive. In  reversing  that  judgment  the 
court  said:  "The  assignment  of  errors  fails 
to  spedfy  this  as  a  ground  of  error,  but  it 
is  one  which  is  apparent  on  the  record,  and 
is  80  fundamental  that  the  court  will  act 
upon  it  though  not  assigned."  It  la  evident 
that  the  error  of  law  there  considered  lay  ftt 
the  base  and  foundation  of  the  proceeding 
and  affected  the  judgment  necessarily,  and 
destroyed  its  foundation. 

In  l^e  case  of  Dean  v.  Lyons,  47  Tex.  20. 
the  suit  was  for  a  tract  of  land  in  the  form 
of  trespass  to  try  title.  The  issue  made  by 
the  pleading  was  whether  or  not  one  John  P. 
Lyons  had  conveyed  the  land  in  question  to 
his  son  John  T.  I^yons,  through  whom  plain- 
tiffs in  that  case  claimed,  "the  court,  how- 
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ever,  after  charging  upon  this  issue,  present- 
ing to  the  Jury  other  and  different  Issues 
that  were  not  embraced  In  the  pleadings  of 
the  parties,  and  the  Jury  found  upon  them, 
and  upon  their  finding  the  court  proceeded 
to  render  a  farther  Judgment  tliat  the  land 
was  bound  for  the  support  of  John  T.  and 
Caroline  Lyons  to  the  extent  of  |175  annually 
each,  daring  their  respectlre  lives,  to  be  paid 
in  semiannual  payments  to  eadh  of  them; 
that  the  rental  value  of  the  land  was  of  the 
value  of  1350;  that,  if  the  land  faUed  to 
ivodace  said  amounts  thus  to  te  paid  to 
them,  the  deficit  should  be  supplied  by  a 
sale  of  so  much  of  the  land  as  might  be 
necessary  for  that  support"  In  reversing 
that  case  upon  the  ground  of  fundamental 
error  Chief  Justice  Roberts  said:  "There 
was  no  pleading  in  the  case  designed  to  pro- 
duce, or  capable  of  producing,  these  results, 
nor  was  the  evidence  adduced  upon  the  trial 
sufficient  to  establish  such  results,  had  It 
been  offered  for  such  purpose,  which  was 
certainly  not  Justlfled  by  the  pleading."  So 
in  that  case  it  may  be  said  the  error  of  law 
considered  by  the  court  lay  at  the  base  and 
foundation  of  the  proceeding  and  affected 
the  Judgment  necessarily,  and  destroyed  its 
foundation. 

In  the  case  of  Fuqua  et  al.  v.  Pabst  Brew- 
ing Co.,  90  Tex.  301,  38  S.  W.  29,  760,  36 
L.  R.  A.  241,  the  question  presented  arose 
out  of  a  general  demurrer,  which  In  effect 
challenged  the  validity  of  a  contract  set  out 
in  the  petition,  and  upon  which  the  cause 
of  action  was  based.  The  Court  of  Civil  Ap- 
peals considered  the  question  in  the  absence 
of  an  assignment,  and  their  right  to  do  so 
was  Diade  the  basis  of  an  assignment  in  this 
court.  In  rendering  the  decision  of  the  court 
In  that  case  Judge  Denman  said:  "We  are 
of  opinion  that  this  objection  is  not  well  tak- 
en (1)  because  the  general  demurrer  urged  in 
tile  trial  court  necessarily  raised  the  ques- 
tion of  the  validity  of  the  contract  sued  on. 
It  being  the  settied  i«actice  to  disregard  the 
reason  given  in  an  assignment  and  to  treat 
the  same  as  if  sudi  reasons  had  been  omit- 
ted; and  (2)  because,  if  the  contract  be  con- 
trolled by  and  is  violative  of  said  statute, 
the  same  is  thereby  declared  to  be  void  (T. 
&  P.  Coal  Co.  V.  Lawson,  89  Tex.  394,  32  S. 
W.  871,  34  S.  W.  919),  and  it  was  the  du^ 
of  the  Court  of  Civil  Appeals,  notwithstand- 
ing the  absence  of  an  assignment,  to  set 
aside  the  Judgment  rendered  thereon,  as  its 
rendition  was  'an  error  in  law  •  •  •  ap- 
parent on  the  face  of  the  record.' "  This  is 
another  Instance  where  the  error  lay  at  the 
tMse  and  foundation  of  the  proceeding  and 
affected  the  Judgment  necessarily  and  de- 
stroyed its  foundation.  We  think  no  case 
will  be  found  decided  by  this  court  where 
the  assignment  was  presented  for  the  first 
time  in  the  appellate  court  and  considered 
apon  the  ground  of  "an  error  of  law,  ap- 
jwrent  on  the  face  of  the  record,"  tliat  is  not 


based  upon  the  ground  that  such  error  goes 
to  the  foundation  of  the  cause  of  action  up- 
on which  the  Judgment  Is  based,  and  there- 
by destroys  the  validity  of  such  Judgment 

Let  us  determine  whether  the  error  here 
complained  of  is  one  that  meets  the  require- 
ment of  the  law  as  it  has  been  construed  by 
this  court  as  above  indicated.  It  must  tie 
conceded  that  neither  by  pleadings  of  the 
parties  nor  by  any  testimony  presented  In  the 
court  below  was  the  subject  of  Mrs.  Oar's 
one-third  life  interest  In  the  land  in  con- 
troversy, made  an  issue.  She  Joined  her 
husband  In  his  claim  for  the  entire  interest 
of  plaintiffs  in  the  land  under  the  deeds  from 
plaintiffs,  and,  in  the  event  tliat  the  land 
could  not  be  held  under  said  deeds,  then  the 
right  in  the  whole  tract  of  land  was  claim- 
ed by  virtue  of  the  homestead  laws.  Plain- 
tiffs and  Intervener  In  their  prayer  for  re- 
lief asked  Judgment  against  the  def^tdants 
for  the  entire  tract  of  land  and  Its  parti- 
tion. It  was  thus  well  said  by  Judge  Talbot  in 
his  opinion  overruling  the  motion  for  reliear- 
ing:  "Not  having  pleaded  this  matter,  or  in 
any  way  Invoked  the  aid  or  action  of  the  court 
below  to  protect  the  Interest  of  Mrs.  Oar  In 
a  life  estate  of  one-third  of  the  land,  appel- 
lants cannot  be  heattl  to  complain  for  the 
first  time  In  the  manner  attempted  here. 
Had  an  Issue  been  made  in  the  trial  court, 
as  to  whether  or  not  Mrs.  Oar  was  entitled 
to  have  set  apart  to  her,  for  and  during  her 
life,  one-third  of  the  land  in  controversy,  in 
the  event  plaintiffs  should  recover,  it  mljght 
have  been  shown,  If  such  was  the  fact,  that 
Mrs.  Oar  had,  by  deed  or  otherwise,  parted 
with  her  Ufe  estate  in  said  land."  If  the 
error  complained  of  is  one  of  law.  It  neither 
lies  at  the  base  and  foundation  of  plaintiff^' 
cause  of  action,  nor  is  It  such  an  error  of 
law  as  is  apparent  upon  the  face  of  the  rec- 
ord. To  determine  whether  It  be  an  error 
of  law  at  all  depends  upon  the  issue  of  titie 
made  by  the  pleadings  and  the  evidence  ad- 
duced to  sustain  or  deny  the  respective  rights 
of  the  parties.  In  the  absence  of  any  claim 
on  the  part  of  Mrs.  Oar  in  her  pleadhigs,  or 
in  the  presentation  of  her  claim  to  any  pert 
of  the  land  in  controversy,  other  than  that 
claimed  through  the  deed  to  her  husband  and 
the  right  of  the  homestead,  which  claims 
were  litigated,  the  court  might  well  presume 
that,  if  she  was  entitled  to  a  one-third  life 
Interest  in  the  land,  she  bad  waived  such 
claim.  Whether  this  view  be  sound  or  not, 
there  is  no  phase  of  the  law  under  which  we 
can  treat  the  supposed  error  of  law  as  one 
of  a  fundamental  character.  As  suggested 
by  Judge  Talbot,  If  a  claim  had  been  made 
by  Mrs.  Oar  to  the  land  by  virtue  of  inherit- 
ance, plaintiffs  might  have  shown  by  reason 
of  some  conveyance  or  other  arrangement  she 
had  parted  with  such'interest  We  therefore 
think  the  Court  of  Civil  Appeals  was  right 
under  the  circumstances  In  refusing  tu  con- 
sider the  assignment  of  error. 
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[3]  In  their  second,  third,  and  fourth  as- 
slgnments  of  error  in  this  court  plaintifb  in 
error  seek  to  raise  the  question  whether  or 
not  the  certificate  of  an  officer  taking  the  ac- 
knowledgment of  a  married  woman  to  a  deed 
conveying  land,  her  separate  property,  may  be 
impeached  by  an  allegation  and  proof  that 
soch  Instrument  was  not  in  fact  explained  to 
her  in  contradiction  to  such  certificate  that 
it  was  80  explained.  This  question  was  first 
raised  In  the  trial  court  when  the  defend- 
ants presented  a  special  exception  to  plain- 
tiffs' petition  that  it  was  defective  in  not  al- 
leging that  the  deeds  sought  to  be  canceled 
were  not  explained  to  those  plaintiffs  who 
were  married  women,  and  that  such  failure 
on  the  part  of  the  notary  to  so  explain  such 
deeds  to  the  grantors  who  were  married  wo- 
men was  the  result  of  fraud  or  Imposition  on 
the  part  of  the  notary.  This  special  ei.cep- 
tion  was  sustained,  and  plaintiffs.  In  order  to 
meet  the  oojection,  filed  a  supplemental  peti- 
tion In  which  fraud  was  alleged,  and  the 
question  presented  by  plaintiffs  In  error  Is  as 
to  the  sufficiency  of  the  allegation  in  the  sup- 
plemental petition  to  constitute  fraud  on  the 
part  of  the  notary. 

We  think  it  unnecessary  to  discuss  the 
question  as  to  whether  or  not  the  allega- 
tions of  the  supplemental  petition  were  suf- 
ficient to  constitute  fraud  on  the  part  of  the 
notary  In  tbiling  to  explain  the  deeds  of 
conveyance  to  the  grantors  who  were  married 
women,  for  the  reason  the  question  may  be 
more  appropriately  settled  by  determining 
whether  or  not  the  trial  court  committed  er- 
ror In  the  first  place  by  sustaining  the  spe- 
cial exception  that  produced  the  necessity  of 
the  allegations  in  the  supplemental  petition 
to  meet  the  views  of  the  trial  Judge.  If  it 
was  error  to  sustain  the  special  exception  to 
plaintiffs'  petition,  then  It  becomes  imma- 
terial that  the  trial  court  refused  to  sustain 
special  exceptions  to  the  allegations  of  fraud 
on  the  part  of  the  notary  as  contained  in  the 
supplemental  petition.  It  la  the  well-settled 
rule  of  law  In  this  state  that  the  certificate 
of  the  officer  taking  the  acknowledgment  of  a 
married  woman  Is  conclusive  of  the  facts 
therein  stated,  unless  fraud  or  imposition 
is  alleged.  Hartley  v.  Frosh,  6  Tex.  208,  55 
Am.  Dec.  772;  Brand  v.  Colorado  Salt  Co., 
30  Tex.  Civ.  App.  458,  TO  S.  W.  578;  Waltee 
V.  Weaver,  57  Tex.  571;  1  Oyc.  619.  But, 
while  the  rule  above  stated  Is  well  and  defi- 
nitely settled  In  this  state,  It  has  application 
only  in  those  cases  where  the  proper  execu- 
tion of  the  deed  Itself  la  questioned.  In  the 
case  at  bar  the  proper  execution  of  the  deeds 
is  not  questioned,  or  In  any  manner  made  an 
issue  In  the  cause  of  action  as  stated  In  the 
pleadings  first  excepted  to.  The  trial  court 
erred  in  sustaining  the  special  exception  ad- 


dressed to  such  pleading,  because  It  failed  to 
allege  that  the  deeds  Were  not  explained  to 
the  grantors,  who  were  married  women,  by 
the  notary,  and  that  sudi  failure  was  the 
result  of  fraud  on  the  part  of  the  notary. 
The  action  was  to  cancel  certain  deeds  in  so 
far  as  they  conveyed  a  certain  tract  of  100 
acres  of  land  that  defendant  Oar  fraudulent- 
ly had  inserted  In  the  deeds  executed  by 
plaintiffs.  In  no  manner  did  this  action  call 
into  question  the  proper  execution  of  the 
deeds.  That  was  admitted,  but  it  waa  alleg- 
ed that  plaintiffs  did  not  sell  or  agree  to 
sell  the  100  acres  of  land  in  controveray,  and 
that  plaintiffs  on  account  of  their  dose  le- 
latlonsbip  to  the  defendant  R.  V.  Oar,  who 
was  their  stepfather  and  who,  having  reared 
them  from  early  childhood,  stood  in  relation 
to  them  as  parent,  and  in  whom  they  repos- 
ed great  confidence,  did  not  read  the  deeds  or 
have  them  read  or  explained,  and  that  said 
defendant  took  advantage  of  their  confidence, 
and  knowingly  had  the  description  of  tbe 
land  in  controversy  embraced  in  said  deeds 
for  the  purpose  of  defrauding  plaintiffs. 

[4]  It  cannot  be  said  that,  when  a  married 
woman  .has  thus  been  Imposed  upon,  she  is 
estopped  to  allege  her  want  of  knowledge  of 
the  fact  that  the  deed  embraced  property 
she  never  sold  or  contracted  to  sell  the 
grantee, 

[S]  In  audi  a  proceeding,  the  certificate  of 
the  notary  is  not  competent  as  testimony  to 
show  that  the  grantor  knew  the  land  claimed 
not  to  have  t)een  sold  was  in  tact  embraced 
in  the  deed.  That  fact  might  be  shown  by 
the  testimony  of  the  notary  himself,  bnt  his 
statement  to  one  state  of  fact  would  not  pre- 
clude the  grantor  from  denying  the  correct- 
ness of  such  statement  This  suit,  not  in  any 
manner  Involving  the  validity  of  the  eteeu- 
tion  of  the  deeds  sought  to  be  canceled,  did 
not  and  could  not  permit  the  application  of 
the  doctrine  that  the  certificate  of  tbe  officer 
taking  the  acknowledgment  speaks  verity  and 
Is  nonassallable  as  to  the  facts  It  certified. 
In  the  absence  of  allegations  of  fraud  or  im- 
position on  the  part  of  the  notary.  It  fol- 
lows, therefore,  that  the  trial  court  erred  in 
sustaining  the  special  exception  urged  by  de- 
fendants to  plaintiffs'  second  amended  origi- 
nal petition,  and  that  it  did  not  err  hi  re- 
fusing to  sustain  the  special  exceptions  nrg- 
ed  by  defendants  to  the  first  supplemental 
petition. 

We  think  all  other  questions  presented  in 
the  petition  for  writ  of  error  have  been  prop- 
erly disposed  of  by  the  Court  of  Civil  Ap- 
peals, and  there  is  no  error  in  the  Judgment 
of  that  court 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  accordingly  affirmed. 
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MOIiLENKOPF  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Dec 
4,   1012.) 

1.  Intoxicating  Liquobs  (i  239*)— Wbong- 
TVL  Salb  —  PuBSUiire  Business  in  Pbo- 
HiBiTioN  TKbbitobt— Intent. 

Pen.  Code  1911,  arU.  46,  47,  proTide  that 
no  act  done  bj  accident  is  an  oiiense  except 
where  there  has  been  a  degree  'of  carelessness 
or  negligence  which  the  law  remrds  as  crim- 
inal, but  that  the  mistake  of  laet  which  will 
excuse  must  be  snch  that  the  person  so  act- 
ing under  a  mistake  would  have  been  excusable 
had  his  conjecture  as  to  the  fact  been  cor- 
rect and  that  it  must  also  be  such  a  mistake 
as  does  not  arise  from  a  want  of  proper  care 
on  the  part  of  the  person  committing  the  of- 
fense. Hetd,  that  mere  evidence  in  a  prosecn- 
tiou  for  engaging  in  the  business  of  selling  in- 
toxicating uquors  that  accused  did  not  know 
that  the  substance  she  sold  was  intoxicating 
was  insufficient  to  raise  the  issue  that  she  act- 
ed by  accident,  in  tbt  absence  of  further  proof 
that  she  had  used  care  to  ascertain  whether 
it  was  intoxicating  or  not  before  offering  to 
sell  it 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
I^ors,  Cent  Dig.  U.  831-847;    Dec.  Dig.  1 

2.  iNTOnOATINO  lilQUOBS    (|  239*)— Wbong- 

rm.  Saix  —  Bnoaoino  in  Business  — De- 

IBNBES— InbTBUCTIONS. 

Where,  in  a  prosecution  for  engaging  in 
the  business  of  selling  intoxicating  liquor  in 
prohibition  territory,  the  state's  witnesses  tes- 
tified that  they  bought  intoxicating  wine  from 
accused,  while  she  claimed  that  the  beverage 
was  grape  juice  made  by  boiling  the  juice  of 
the  grape,  and  was  not  intoxicating,  she  was 
entitled  to>  an  affirmatiTe  instruction  that  if 
the  jury  believed  from  the  evidence  that  the 
beverage  was  grape  juice,  and  would  not  in- 
toxicate, or  if  they  had  a  reasonable  doubt  of 
that  fact,  they  must  acquit. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ingUquora,  Cent.  Dig.  ff  831-347;    Dec  Dig. 

3.  Intoxicating  Liquobs  (<  239*)— Wbong- 
rui.  Sale— Engaging  in  Business— Busi- 
ness AND  Occupation. 

In  a  prosecution  for  engaging  in  the  busi- 
ness of  selling  intoxicating  Uquors  in  prohibi- 
tion territory,  the  court  cnarged  that,  to  con- 
stitute the  engaging  in  the  occupation  or  busi- 
ness of  selling  intoxicating  Uquors,  it  was 
necessary  to  prove  that  accused  made  at  least 
two  sales  of  intoxicating  liquor  during  De- 
cember, 1910,  and  that  by  the  term  "business 
and  occupation"  was  meant  a  calling,  trade,  or 
vocation  which  one  engages  in  to  make  a  liv- 
ing or  obtain  wealth.  Held,  that  such  instruc- 
tion was  misleading,  in  that  it  authorized  an 
inference  that  proof  of  two  sales  in  and  of 
itself  would  constitnte  a  business  or  occupa- 
tion, and  that  the  latter  part  of  the  charge 
was  a  definition  more  burdensome  on  the  state 
and  more  favorable  to  axxused  than  required 
by  the  statute  creating  the  offense,  it  oeing 
only  essential,  to  establish  engaging  in  the 
business  or  pursuing  the  occupation  of  selling 
whisky,  that  the  state  prove  that  accused 
kept  in  her  possession  wnisky  for  sale,  and 
that  she  actnially  made  two  sales  within  the 
time  specified  in  the  statute. 

(E<d.  Note.— For  other  cases,  see  Intoxicat- 
ingLiquors,  Cent  Dig.  U  331-347;   Dec  Dig. 

Aitpeal    from    District    Ctoort,    Bostland 
Oonnty ;  Thomas  U  Blanton,  Judge. 
Mai7  MoUenkopf  was  convicted  of  pursu- 


ing the  occupation  of  sellinf  IntozlaBtlnc  Uq- 
nor  in  prohibition  territory,  and  she  appeals. 
Reversed  and  rouanded. 

J.  B.  StnbUefleld,  of  Eastland,  for  appel- 
lant G.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HABPER, '  1.  Appellant  was  prosecuted 
and  convicted  of  pursuing  the  occupation  or 
business  of  selling  intoxicating  liquor  In  pro- 
hibition territory,  and  her  jmnlsbment  assess- 
ed at  two  years'  confinement  in  the  state 
penitentiary. 

Ed  Houston  testifled:  "On  or  about  the 
18tb  day  of  December,  1910,  I  t>ou(^t  some 
wine  from  Mary  Mollenkopf.  1  pronounced 
that  wine  Intoxicating.  I  bought  about  two 
or  three  gallons,  paying  her  $2  a  gallon.  I 
drank  the  wine,  and  it  lntoxi<»ted  me." 

O.  P.  Houston  testifled:  "On  or  about  the 
20th  day  of  December,  1010,  I  bought  some 
wine  from  Mary  Mollenkopf.  I  bought  a 
gallon,  and  paid  her  $2  for  it  I  also  bought 
some  wine  from  her  about  December  a6th, 
getting  a  gallon  and  paying  her  $2  for  it  I 
think  the  wine  I  bought  from  her  was  intox- 
icating. I  drank  some  of  it  It  seemed  to 
intoxicate  me  to  some  extent  About  the  best 
I  could  express  it,  it  made  me  dizzy." 

This  was  all  the  testimony  offered  in  be- 
half of  the  state,  and,  if  the  defendant  had 
also  rested  her  case,  we  would  feel  Inclined 
to  sustain  ber  contention  ttiat  the  evidence 
would  not  sustain  the  conviction — that  it  did 
not  show  she  was  engaged  In  the  business  or 
occupation  of  selling  intoxicating  Uquors. 
However,  defendant  herself  took  the  stand, 
and  on  cross-examination  admitted  she  had 
sold  considerable  (luantlties  of  the  vrine  or 
grape  Juice  as  she  called  it,  and  taking  her 
testimony,  in  connection  with  that  offered  by 
the  state,  the  testimony  would  support  a  ver- 
dict tbat  she  was  engaged  in  the  business  of 
selling  this  liquor  for  profit  Among  other 
things,  she  testifled:  "Mary  Mollenkopf  is 
my  name.  I  live  seven  miles  south  of  Cisco. 
I  was  bom  In  Germany.  I  am  45  years  old. 
I  have  been  in  this  country  21  years.  I  am 
now,  at  this  time,  engaged  in  farming.  I 
have  been  farming  here  in  Eastland  county 
about  five  years.  Along  about  December  of 
1910,  at  that  time,  I  was  engaged  in  picking 
cotton.  I  was  farming,  gathering  my  crop. 
At  that  time  I  made  a  living  farming.  I 
raised  com  and  cotton,  and  bad  a  little  vine- 
yard, and  I  sold  some  grapes.  At  that  time 
I  had  to  do  the  f&rm  work  myself.  I  didn't 
iiave  anybody  else  to  do  it  I  picked  cotton 
and  hoed  the  cotton  and  everything.  I  can't 
do  the  plowing.  I  am  too  old.  Along  about 
that  time,  I  did  some  of  the  plowing.  I  help- 
ed to  haul  off  and  market  my  cotton  and 
things  of  tbat  kind.  The  farming  out  there 
was  my  dependence  for  making  a  living.  I 
had  no  other  means  of  getting  a  living.  I  did 
not  sell  any  Intoxicating  liquors.     Ed  Hous- 
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ton  came  to  me  along  tn  July,  and  asked  me 
If  I  could  make  Mm  some  grape  Jnlce.  I 
told  him  I  could  make  It,  and  that  he  could 
get  It  If  he  would  come  after  it  I  let  him 
have  It  He  paid  me  $2  a-  gallon  for  it 
Grape  Juice  Is  made  by  heating.  It  is  not 
intoxicating.  When  I  let  him  have  this,  it 
was  not  Intoxicating.  I  remember  the  Cap 
Houston  transaction.  It  was  the  same  like 
Mr.  £>d.  Cap  Houston  came  to  me  and  told 
me  to  make  him  some  grape  Juice,  so  many 
gallons,  and  he  came  after  it  and  he  didn't 
pay  me  for  It  I  didn't  let  him  have  tihe 
next  one.  I  let  him  hare  it  two  times.  He 
paid  me  $2  for  one  gallon,  and  the  next 
time  he  came  I  didn't  let  him  have  it  He 
didn't  pay  me  that  next  one.  When  I  let 
him  have  that  grape  Juice,  it  was  not  intox- 
icating, because  heated  Juice  cannot  be  in- 
toxicating; that  is,  the  heated  stuff.  I  did 
not  Intend  to  riolate  tihe  law  in  any  respect 
I  did  not  Intend  to  violate  the  laws  of  my 
country."  Tbns  the  Issue  was  square  pre- 
sented whether  it  was  wine  she  sold  or  grape 
Juice;  whether  or  not  tt  was  intoxicating. 
The  state's  witnesses  said  it  was  wine  and 
would  intoxicate.  She  said  it  was  grape 
Juice,  and  would  not  intoxicate. 

The  record  bdng  in  this  condition,  appel- 
lant asked  the  court  to  give  a  number  of 
special  charges,  but  we  do  not  deem  it  nec- 
essary to  take  up  and  discuss  each  of  them, 
but  rather  treat  the  issues  th^  seek  to  have 
presented. 

[1  ]  In  the  first  instance  appellant  asked  the 
court  to  instruct  the  Jury  that  even  thotigh 
thQT  believe  the  beverage  she  sold  was  intox- 
icating, yet  if  they  btileved,  or  had  a  rea- 
sonable doubt  of  the  tajet,  she  did  not  know 
it  was  intoxicating,  to  acquit  her,  and  cites 
us  to  articles  4S  and  47  of  the  Penal  Code, 
in  which  it  Is  provided  that  "no  act  done  by 
accident  is  an  ofTense  except  where  there  has 
beoi  a  degree  of  carelessness  or  negligence 
which  the  law  regards  as  criminal.  •  •  • 
The  mistake  as  to  fact  which  will  excuse 
most  be  such  that  the  person  so  acting  under 
a  misteke  would  have  been  excusable  had  his 
conjecture  as  to  the  fact  been  correct;  and 
it  also  must  be  such  a  mistake  as  does  not 
arise  from  a  want  of  proper  care  on  the 
part  of  the  person  committing  the  offense." 
We  do  not  think  the  evidence  brings  this 
case  within  the  purview  of  the  meaning  of 
those  articles  of  the  Oode.  Appellant  made 
a  sale  of  the  article  she  intended  to  s^, 
and  the  fact  ^e  states  that  she  did  not 
believe  tt  would  intoxicate  is  not  in  and  of 
itself  enough  to  miggest  this  Issue.  She  knew 
it  was  an  offense  to  sell  intoxicating  liquor 
in  Eastland  county,  and  the  evidence,  to 
raise  this  question,  should  have  gone  further, 
and  shown  that  she  had  used  "proper  care" 
to  ascertain  whether  or  not  it  was  Intoxicat- 
ing before  offering  to  sell  it  It  should  show 
she  made  proper  investigation,  and  not  mere- 
ly relied  on  her  belief  in  the  matter.    Cole- 


man V.  Stete,  64  Tez.  Or.  B.  402,  112  S.  W. 
1049,  180  Am.  St  B^.  896. 

[2]  T^te  oHier  issue  raised  by  the  ettedal 
charges  is  one  of  more  doubt  Ai^iellant  tes- 
tified that  the  beverage  was  grape  Juice,  was 
made  by  boiling  the  Juice  of  the  grape,  and 
that  It  would  not  intoxicate.  It  la  a  matter 
of  common  knowledge  that  in  all  parte  of 
our  stete  there  Is  an  article  of  commerce  sold 
as  a  beverage  known  as  grape  Juice  that  has 
no  Intoxicating  qualities.  As  to  ite  ingredi- 
ents, or  the  mode  and  manner  of  Ito  manu- 
facture, we  have  no  information.  The  stete's 
witnesses  swore  this  was  wine  and  would 
intoxicate.  Appellant  testified  positivdy  it 
was  not  wine,  but  grape  Juice,  and  manu- 
factured by  boiling  the  Juice  of  grapes,  and 
would  not  intoxicate.  We  are  inclined  to  the 
opinion  that  she  had  a  right  to  have  this  de- 
fense affirmatively  presented  to  the  Jury  for 
their  determination.  The  court  did  not  do 
so,  and  refused  the  special  instructions  pre- 
senting this  issue.  Ilie  Jury  should  have 
been  told  that  if  they  believed  from  the  evi- 
dence that  the  beverage  sold  was  grape  Juice 
and  that  it  wpuld  not  produce  intoxication, 
or  they  had  a  reasonable  doubt  of  that  fact 
to  acquit  her.  The  issue  in  the  case  was 
whether  or  not  the  beverage  was  intoxicat- 
ing. She  admitted  maldng  the  sales  as  al- 
leged, but  contested  this  issue,  and  it  should 
have  been  pertinently  presented  to  the  Jury 
for  their  determination,  and  a  failure  to  do 
80  will  necessitete  a  reversal  of  the  caaa 
And,  as  the  case  will  be  reversed  on  this  is- 
sue, we  would  call  attention  of  the  court  to 
another  part  of  his  charge  whereby  the  Jury 
may  have  been  misled. 

[S]  In  defining  "buslaess''  or  "occupation," 
the  court  Instructed  the  Jury:  "In  order  to 
constitute  the  engaging  in  or  pursuing  the 
occupation  or  business  of  selling  Intoxicating 
liquors,  within  the  meaning  of  the  law.  It 
Is  necessary  to  prove  that  the  defendant 
made  at  least  two  sales  of  intoxicating  liquor 
in  Bastland  county,  Tex.,  during  the  month 
of  Deconber,  1910.  By  the  term  'business? 
and  'occupation'  is  meant  a  calling,  trade, 
or  vocation  which  one  engages  in  for  the  pur- 
pose of  making  a  living  or  obtelning  wealth." 
It  is  Insisted  that  this  charge  Is  confusing 
and  misleading,  and  the  Jury  would  infer 
that  proof  of  two  sales  would  in  and  of  it- 
self constitute  a  business  or  occupatlMi.  nie 
latter  part  of  this  charge  is  a  definition  more 
burdensome  upon  the  stete  and  more  favor- 
able to  defendant  than  required  under  this 
act  of  the  Legislature.  Fitch  v.  Stete,  127 
a  W.  104a  In  the  Fitch  Case  the  question 
is  discussed  at  length  ably,  and  the  charge^ 
if  it  thus  defined  "business"  or  "oocuitation.'* 
and  then  followed  it  up  by  an  instruction 
that  if  the  Jury  believed  one  engaged  in  the 
business  and  made  ttoo  laleM,  etc.,  would  not 
be  subject  to  criticism.  On  another  trial  a 
proper  definition  of  "occupation"  or  "bosl- 
neas"  should  be  given  without  lefweace  to 
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the  number  of  sales  it  would  take  to  consti- 
tute one  engaging  In  tlie  occupation,  and  the 
Jury  told  if  a  person  engaged  in  this  buslnees 
or  occupation,  and  made  two  sales,  they 
would  be  guilty.  In  other  words,  the  bur- 
den is  upon  the  state  to  prove,  first,  that  the 
person  charged  with  the  offense  is  engaged 
in  the  business  and  occupation  of  selling  in- 
toxicating liquors,  and  this  may  be  proven 
by  facts  or  circumstances  the  same  as  prov- 
ing that  a  person  was  engaged  in  any  other 
character  of  business,  and  then  prove.  In  ad- 
dition to  this,  that  two  sales  of  intoxicating 
liquor  had  been  made  to  persons  named  in 
the  Indlctmoit  There  are  two  facts  to  be 
proven  under  the  law  defining  this  offense, 
and  that  Is  a  person  is  engaged  in  the  busi- 
ness, and  the  other  is  that  such  person  made 
two  sales  while  engaged  in  such  business. 
They  may  be  isolated  sales,  if  one  Is  proven 
to  be  engaged  in  that  business  or  occupation 
by  other  facts  and  circumstances.  The  law 
BO  provides.  In  some  cases  two  sales,  with 
other  facts  and  circumstances  in  the  case, 
may  authorize  a  Jury  to  find  that  a  person 
was  engaged  in  that  business,  while  in  an- 
other case  two  sales,  with  no  other  facts  or 
circumstances  in  the  case,  may  not  Justify 
such  a  finding.  Each  case  must  stand  upon 
the  evidence  in  tliat  case.  The  evldoice  in 
this  case  would  support  a  finding  that,  if  the 
beverage  sold  was  intoxicating,  the  appellant 
made  many  sales  and  was  engaged  in  the 
business  of  selling  it,  and  this  instruction, 
although  subject  to  criticism,  would  not 
alone  present  reversible  error,  but,  Inasmuch 
as  the  case  will  be  reversed  on  other  grounds, 
we  call  attention  to  it  that  it  may  be  elimi- 
nated on  another  trIaL 

We  do  not  deem  it  necessary  to  discuss  the 
other  questions  raised,  as  the  opinion  herein 
rendered  will  Indicate  the  proper  disposition 
of  them. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 


BROCK  V.   STATBJ. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1912.    Rehearing  Denied  Dec  18,  1012.) 

1.  Homicide  ({  168*)— AniassiBiUTT  or  Evi- 

DBRCB— THXKATS   BT   AOOTTBIED. 

In  a  prosecution  for  homicide,  threats  by 
accused  to  kill  deceased  were  admissible. 

[Ed-^Note. — For  other  cases,   see  Homicide, 
Cent.  me.  H  293-296 ;    Dec  Dig.  f  158.*] 

2.  CsnanAL  Law  (||  763,  764*)— Tbiai/— Ist- 
STBUcnoif— Pbovince  of  Ooxjbt  ahd  Jubt— 

WeTOHT  of  E^ntDBRCE. 

Where  the  state,  in  a  prosecution  for 
homicide^  introduced  threats  by  defendant  to 
kill  deceased,  his  requested  instruction  that  if 
•ucb  threats  were  made  with  no  intention  of 
taking  the  life  of  deceased,  or  were  made  In  a 
jocular  manner,  they  should  not  be  considered 
In  reaching  the  veidict,  was  /  properly  refused, 
as  invading  the  province  of  the  jury   as   the 


Judge  of  the  credibility  of  witnesses  and  the 
weight  of  the  evidence. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731-1748,  17JB,  1768, 
1770;   Dec  Dig.  H  763,  764.*] 

8.  CanciNAi.  Law  ({  673*)— Obkdibujtt  op 
Witnesses— Dkfendart's  Testiuont  Beab- 
INS  ON  MonvE. 

Where  defendant's  testimony,  introduced 
without  objection,  tended  strongly  to  show  his 
motive  in  killing  deceased,  a  refusal  to  limit 
such  testimony  to  the  question  of  his  credit  as 
a  witness  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
hnw,  Ctent  Dig.  if  1697,  1872-1876;   Dec  Dig. 

4.  Gbiuinai.  Law  fl  1086*) — ^AfpeaIt-Necbs- 

siTT  or  Objection. 

Alleged  error  in  the  admission  of  certain 
evidence  cannot  be  considered,  where  the  rec- 
ord does  not  show  that  it  was  objected  to  at 
the  time  of  its  introduction,  or  that  there  was 
any  motion  made  to  exclude  it. 

[EkI.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2736-27eB,  2772,  2794; 
Dec.  Dig.  I  1086.*" 

6.  HomCIDE  (I  250*)  —  E)VIDBNCE  —  SUFFI- 
CIENCT. 

Evidence  iu  a  prosecution  for  homicide 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cbnt  Dig.  II  615-617;   Dec  Dig.  |  260.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; George  Calhoun,  Judge. 

Henry  Brock  was  convicted  of  murder, 
end  he  aweals.    Affirmed. 

0.  C.  Parker  and  Henry  Faulk,  both  of 
Austin,  for  appellant  O.  B.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  3.  Appellant  was  prosecuted 
and  convicted  of  murder,  and  his  pimlshment 
assessed  at  death. 

Hie  facts  would  disclose:  That  appellant 
and  deceased  had  been  criminally  intimate 
for  a  number  of  years.  That  deceased  was 
of  a  Jealous  nature,  and  if  appellant  paid 
attention  to  other  women  she  would  become 
very  angry.  Just  a  short  time  before  the 
killing,  appellant,  being  away  from  home, 
wrote  deceased  to  send  him  money  to  return 
on,  and  she  did  so,  when  they  renewed  their 
association.  Tliey  spent  the  night  before  the 
homicide  together,  and  were  seen  walking 
down  a  street  or  alley  early  in  the  morning. 
A  shot  was  heard,  and  those  going  to  the 
body  found  the  woman  shot  In  the  back  of 
the  head  or  neck;  the  pistol  having  been 
held  close  enough  to  powder-bum  the  skin. 
Appellant  was  cut  in  the  face,  and  he  says 
deceased  became  angry  with  him  and  cut 
him ;  that  he  did  not  intend  to  kill  her,  but 
In  attempting  to  push  or  drive  her  off  the 
pistol  was  accidentally  discharged.  The 
killing  took  place  on  April  24th,  and  Police- 
man Allen  says  Just  one  week  before  he  had 
a  talk  with  appellant,  and  appellant  told 
him  he  was  having  a  lot  of  trouble  with 
deceased.  Said  she  had  telephoned  his  (ap- 
pellant's) wife,  and  told  her  about  sending 
him  the  money  to  come  home  on,  and  he  was 
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staying  away  fiom  home  on  tbat  acooont 
That  he  was  afraid  deceased  was  going  to 
his  home,  and  said  he  was  going  to  kill  her. 
Seme  other  threats  are  also  testified  to  by 
witnesses.  Naomi  Lnck  says  the  morning 
before  the  killing  appellant  told  her  that  he 
and  deceased  "were  having  hell  all  the  time, 
and  he  could  not  get  rid  of  the  damn  bitch, 
unless  he  killed  her."  Edgar  East  testified 
that  the  night  before  the  killing  he  heard 
appellant  say,  "I'll  kill  the  God  damn  bitch 
before  the  sun  rises."  Appellant  denies  mak- 
ing the  threat  East  testified  to,  and  says  if 
he  made  the  threats  testified  to  by  Mr.  Allen 
and  Naomi  Luck  he  was  drunk,  and  had  no 
Intention  of  carrying  them  out;  that  he  and 
the  woman  often  quarreled,  would  make  up, 
and  it  was  nothing  unusual  for  people  in 
that  strata  of  society  to  speak  harshly  and 
abusively  of  one  another,  and  no  one  took  it 
seriously. 

[1,2]  Appellant  requested  the  court  to  in- 
struct the  jury:  ''Gentlemen  of  the  Jury, 
you  are  instructed  that  if  you  find  from  the 
evidence  that  defendant  made  threats  against 
the  deceased,  bat  that  same  were  made  with 
no  intoition  of  taking  the  life  of  deceased, 
or  were  made  In  a  Jocular  manner  with  no 
purpose  of  execution,  yon  are  instructed  not 
to  consider  same  against  defendant  in  ar- 
riving at  your  verdict."  This  testimony  was 
admissible  in  evidence;  and,  while  it  was 
permissible  for  appellant's  counsel  to  argue 
to  the  Jury  that  they  should  give  the  re- 
marks but  little  weight,  and  doubtless  coun- 
sel did  do  so,  yet  it  would  have  been  improp- 
er for  the  court  to  so  have  instructed  the 
jury.  Under  our  law  the  jury  is  the  Judge 
of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  testimony.  Under  the 
state's  contention  the  threats  were  seriously 
made;  and  It  would  have  been  Just  as  per- 
missible for  the  court  to  have  told  the  Jury, 
If  they  believed  they  were  seriously  made, 
to  give  weight  to  them,  aa  for  him  to  tell 
them,  if  not  seriously  made,  to  not  consider 
the  threats.  Kirk  v.  State,  35  Tex.  Or.  R. 
224,  32  S.  W.  1045,  and  cases  cited  in  section 
809,  White's  Ann.  Procedure. 

[3]  All  testimony  of  intimacy  between  ap- 
pellant and  deceased  was  Introduced  vrithout 
objection,  and  it  tended  strongly  to  prove 
the  motive  of  appellant  in  killing  deceased, 
if  he  did  so  intentionally;  and  the  court  did 
not  err  in  failing  to  limit  such  testimony  to 
affecting  the  credit  of  defendant  as  a  witr 
ness. 

[4]  The  grounds  in  the  motion  complaining 
of  the  admissibility  of  certain  testimony  can- 
not be  considered,  as  the  record  before  us 
does  not  disclose  that  It  was  objected  to  at 
the  time  of  its  introduction;  nor  was  there 
any  motion  made  to  exclude  it 

[i]  After  a '  careful  review  of  the  entire 
record,  we  are  of  the  opinion  that  the  evi- 
dence supports  the  verdict  of  the  jury,  and 


they  were  authorized  under  it  to  condude 
that  it  was  a  willful,  intentional  killing. 
The  point  of  entrance  of  the  bullet  and  its 
range  do  not  give  support  to  the  aoddental 
theory. 
The  Judgment  is  affirmed. 


MACKEY  et  aL  v.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     Nov. 

20,  1912.    On  Motion  for  Rehearing, 

Dee.  18k  1912.) 

1.  JuBT  (I  29*)— Right  of  Tkial  bt  Jt»t— 
Waivkb— GannRAi.  Gases. 

The  statute  which  provides  that  defendant 
in  a  misdemeanor  case  may  waive  a  jury  alto- 
gether carries  with  it  the  farther  right  to 
agree  to  a  trial  by  a  Jury  composed  of  less  than 
six  men. 

lEU.  Note. — For  other  cases,  see  Jury,  Oat. 
Dig.  II  197-203 ;  Dec.  Dig.  f  29.*] 

2.  JUBT  (I  29*)— NUMBEBr-OBJEOnOH— WaIV- 

XB. 

Where  defendants,  on  trial  for  a  misde- 
meanor, agreed  to  try  the  case  before  a  Jury  of 
five,  which  was  done  without  objection  pending 
the  trial,  an  objection  by  themselves,  after  con- 
viction, that  they  were  tried  by  a  jury  of  five 
men  only,  was  too  late. 

[Ed.  Note. — For  other  cases,  see  Jnry,  Cent 
Dig.  II  197-203 ;   Dec.  Dig.  |  29.*] 

3.  CanaRAi.  liAW   (I  871*)— TmaIt— Vxedict. 

The  verdict  of  the  jury  does  not  have  to 
be  signed  by  the  foreman  or  any  others  of  the 
jury,  even  in  a  felony  case. 

[BM.  Note. — For  other  caaes,  see  Criminal 
Law,  Gent  Dig.  U  2079-2081;  Dee.  Dig.  i 
871.<] 

4.  OanaNAi.  Law  (|  1090*)— Apfxai.— Nxcis- 
atrr  of  Exokftions. 

Unless  defendants,  in  a  misdemeanor  case, 
take  a  bill  of  exceptions  to  the  admission  of  evi- 
dence, and  so  preserve  the  point  the  qnestioa 
of  its  admissibility  cannot  be  held  reversible 
error  on  appeaL 

[Ed.    Note.— For    other   cases,    see    Oriminal 
Law,   Cent    Dig.    It   2780,   2803-2827.   2927, 
2928,  2948,  3204 ;    Dec.  Dig.  |  1000.*] 
6.  Adtotxet    (I   11*)— Tkial  — EvmEHCx- 
InKfTiTT  OF  PABTIXa 

In  a  prosecution  for  adultery,  where  the 
state  necessarily  depended  somewhat  upon  cir- 
cumstantial evidence,  evidence  tending  to  show 
that  persons  seen  by  witness  under  circum- 
stances indicating  the  offense  were  the  defend- 
ants was  admissible  as  a  circumstance  bearing 
upon  the  identity  of  the  parties. 

[EA.  Note.— For  other  cases,  see  Adultery. 
Cent  Dig.  II  20-23;   Dec  Dig.  |  11.*] 

Appeal  from  Taylor  County  Court;  Thom- 
as A.  Bledsoe,  Judge. 

J.  P.  Mackey  and  Minnie  Grice  were  con- 
victed of  adultery,  and  they  appeal.  Af- 
firmed. 

M.  W.  Shdley,  Jr.,  of  Abilene,  for  appd- 
lants.  C.  E.  Lane,  Asst  Atty.  Gen.,  tot  the 
SUte. 

PRENDERGAST,  J.  The  appellants  were 
jointly  indicted  for  adultery.  They  were 
tried  together  jointly,  and  in  the  trial  r^>- 
resented  by  the  same  attorney.  Elach  was 
convicted,  Mackey  fined  |325  and  Grice  ^00. 
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Tbey  botb  appealed,  each  entering  Into  a 
recognizance  separately. 

[1,2]  Tbe  record  showB  that  In  tbe  or- 
ganization of  the  Jury,  when  t)oth  sides  got 
through  with  their  challenges,  only  five  jn- 
rors  were  left  Thereupon  both  sides  agreed 
In  open  court,  both  appellants  being  present, 
to  try  tbe  case  before  a  Jury  of  five,  which 
was  done.  No  objection  was  made  by  the 
appellants,  or  either  of  them,  by  their  attor- 
ney, or  any  other  way,  pending  the  trial. 
After  the  verdict  of  conylction,  on  motion 
for  .new  trial,  for  the  first  time  appellants 
claim  that  the  case  was  tried  before  a  Jury 
of  five  men  only,  instead  of  six,  and  that 
they  personally  did  not  agree  to  this  at  the 
time.  The  verdict,  as  rendered,  was  signed 
by  one  man  as  foreman,  and  not  by  the  oth- 
er four.  We  think  the  record  clearly  shows 
that  each  of  tbe  appellants  did  agree  to  try 
the  case  before  a  Jury  of  five  men;  but, 
whether  they  did  or  not,  they  knew  all  the 
time  during  the  trial  and  until  after  its 
conclusion  that  they  were  being  tried  by  a 
Jury  of  five  men,  and  made  no  objection 
thereto.  The  charge  against  them  was  a 
misdemeanor.  Our  statute  provides  that  an 
appellant  in  a  misdemeanor  case  can  waive 
a  Jury  altogether.  This  would  carry  with  it 
tbe  further  right  to  agree  to  a  trial  by  a 
Jury  composed  of  less  than  six  men.  Stell 
V.  State,  14  Tex.  App.  69.  And  It  was  too 
late  for  appellants  to  make  said  objection 
to  wait  till  after  the  verdict  of  the  Jury  be- 
fore making  any  complaint  West  v.  State, 
54  Tex.  Or.  B.  607,  114  S.  W,  142;  Munson 
V.  SUte,  84  Tex.  Cr.  B.  498,  81  S.  W.  887; 
C.  C.  P.  art  938. 

[3]  The  verdict  of  the  Jury  does  not  have 
to  be  signed  by  the  foreman  or  any  other  dr 
others  of  the  Jury,  even  in  a  felony  case. 
Petty  V.  State,  59  Tex.  Cr.  R.  588,  129  S. 
W.  616. 

[4]  By  several  bills  appellants  complain 
that  the  court  admitted  certain  admissions 
and  statements  by  each  of  the  parties  when 
the  other  was  npt  present,  and  complain  that 
the  court  did  not  charge  that  such  testimony 
should  be  considered  only  against  the  one 
so  making  such  statements  or  admissions, 
and  omitted  to  charge  that  it  should  not  be 
considered  against  the  other.  As  the  evi- 
dence on  tbe  trial  of  both  persons  was  clear- 
ly admissible  In  the  case,  it  was  the  duty  of 
tbe  respective  appellants,  if  tbey  desired  it, 
to  request  written  charges  limiting  the  con- 
sideration of  snch  evidence  to  the  party 
making  such  statement  or  admission.  And, 
if  such  charge  were  refused,  it  was  his  duty 
to  take  a  bill  of  exceptions  thereto,  and  thus 
preserve  his  point.  It  Is  only  when  such 
course  is  pursued  that  this  court  can  con- 
sider any  such  question  on  appeal  in  a  mis- 
demeanor case.  This  clearly  not  having 
been  done  does  not  present  reversible  error. 
This  has  always  been  the  established  law 
of  this  state,  and  decided  so  many  times 
that  it  Is  unnecessary  to  collate  or  cite  the 


authorities;  but  see  Giles  v.  State,  148  S. 
W.  320;  Perkins  v.  Stote,  144  S.  W.  244  ? 
Golden  v.  State,  146  S.  W.  946;  Lutrall  v. 
State,  142  S.  W.  589;  Melear  t.  State,  145 
S.  W.  854.  This  applies  also  to  appellanta' 
complaint  of  the  refusal  of  the  court  to  give 
their  special  charge. 

[I]  The  state,  being  under  the  necessity  of 
securing  a  conviction  somewhat  upon  cir- 
cumstantial evidence,  and  the  court  having 
given  a  correct  charge  on  that  subject,  did 
not  commit  any  error  in  admitting  the  tes- 
timony of  Tom  Newman  as  complained  by 
appellant,  as  his  testimony  was  admissible 
as  a  circumstance,  among  others,  tending  to 
show  that  the  parties  he  saw  were  the  ap- 
pellanta, and  under  such  circumstances  as 
clearly  showed  they  had  sexual  intercourse 
on  that  occasion.  Neither  did  the  court  err 
in  permitting  the  witness  Horace  Holt,  a 
boy  13  years  of  age,  to  testify,  as  the  bill 
does  not  show  that  he  was  incompetent  so 
to  do.  Neither  does  the  bill  to  the  objec- 
tion of  the  testimony  of  the  deputy  sheriff 
show  any  error.  Nor  that  of  the  sheriff  to 
the  fact  that  ai^>ellant  Minnie  Grlce  told 
him  that  she  was  16  years  old. 

We  have  considered  all  of  appellanta'  as- 
signmenta  and  none  of  them  show  any  re- 
versible error. 

The  only  other  question  raised  is  appel- 
lanta' contention  that  the  evidence  is  insuf- 
ficient to  Justify  the  verdict  We  have  care- 
fully read  the  statement  of  facte,  and  In 
our  opinion  the  evidence  was  suthcient  to 
authorize  the  Jury  to  convict  the  appellanta. 
It  shoWs  such  a  state  of  fact  extending  over 
such  a  period  of  time  sufficient  to  convince 
the  Jury,  as  it  did,  beyond  a  reasonable 
doubt,  that  the  sexual  interconrse  between 
the  appellanta  was  habitual.  She  was  an 
unmarried  girl  15  years  old.  Appellant 
Mackey  was  a  married  man.  It  Is  unneces- 
sary to  detail  the  evidence. 

The  Judgment  is  affirmed. 

On  Motion  for  Behearlng. 

Appellant  in  his  motion  for  rehearing 
complains  that  we  did  not  consider  nor  pass 
upon  his  bill  of  exception,  wherein  he  ob- 
jected to  the  county  attorney  testifying  to 
what  Minnie  Grlce,  one  of  the  appellant^ 
testified  before  the  grand  Jury,  claiming  that 
what  was  testified  before  the  grand  Jury  was 
secret  and  could  not  be  disclosed,  and  refers 
US  only  to  the  case  of  Gntgesell  t.  State,  48 
S.  W.  1016. 

He  is  mistaken  in  claiming  that  we  did 
not  consider  nor  pass  on  this  question.  We 
stated  in  the  opinion :  "We  have  considered 
all  of  appellant's  assignments,  and  none  of 
them  show  any  reversible  error."  The  Gnt- 
gesell Case,  referred  to  and  relied  upon  by 
appellant  has  been  so  many  times  expressly 
overruled,  and  conceded  to  be  by  so  many  de- 
cisions, we  thought  It  altogether  unnecessary 
to  say  anything  specially  about  his  bill.  Tbe 
question  has  been  so  thoroughly  considered 
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and  the  authorities  collated  in  several  cases, 
'and  decided  against  appellant,  we  deem  it 
unnecessary  to  again  discuss  the  question. 
Wisdom  V.  State,  42  Tex.  Cr.  B.  B84,  61  S. 
W.  926 ;  Grimsinger  t.  State,  44  Tex.  Cr.  B. 
18,  26,  29,  69  S.  W.  683 ;  Wooley  v.  State,  64 
S.  W.  1055;  Pierce  v.  State,  64  Tex.  Cr.  B. 
425,  113  S.  W.  148;  Giles  ▼.  State,  43  Tex. 
Cr.  B.  663,  67  S.  W.  411;  Smith  v.  State,  48 
Tex.  Or.  B.  610,  90  8.  W.  37. 
The  motion  for  rehearing  is  orerruled. 


WILSON  V.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Not.  20, 
1912.    Behearing  Denied  Dec.  18,  1912.) 

Weapons  (i  U*)— Oasbyiwo  Wbajpons— Jus- 

THIOATIOW. 

AccDsed  who  had  won  at  gaming,  and  who 
was  then  robbed  and  made  to  give  the  mon^y 
back  to  the  loser,  and  who  knew  that  a  police 
office  was  within  calling  distance  or  within  as 
easy  reach  as  his  own  arms,  was  not  Justified 
in  going  700  yards  to  his  residence  returning 
with  a  pistol  and  himself  attempting  to  arrest 
the  robber,  and  was  guilty  of  unlawfully  carry- 
ing a  pistoL 

[Bid.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  H  10-14;   Dec.  Dig.  i  ll.»] 

Appeal  from  San  Augustine  County  Court ; 
W.  C.  Bamsey,  Judge. 

Jeff  Wilson  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

Foster  &  Davis,  of  San  Augustine,  for  ap- 
pellant O.  B.  Lane,  Asst  Atty.  Oen.,  for 
the  State. 

HABPEB,  J.    In  this  case  the  undisputed 

tc-etimony  shows  that  appellant  and  one  Will 
Woods  engaged  in  gambling  in  a  barn  about 
700  yards  from  appellant's  residence;  that 
appellant  won  the  money  of  Woods,  when 
Woods  took  a  scantling,  and  compelled  ap- 
pellant to  give  him  back  his  money ;  that 
appellant  then  left  the  bam,  went  to  his  home, 
armed  himself  with  a  pistol,  and  returned  to 
the  bam.  Woods  having  left  the  barn,  ap- 
pellant pursued  him,  and  shot  at  him  with 
a  pistol.  He  was  convicted  of  unlawfully 
carrying  a  pistol,  and  his  punishment  assess- 
ed at  a  fine  of  1100. 

Appellant  offered  to  testify  that  he  went 
to  his  home  to  get  a  pistol  to  arrest  Woods, 
and  turn  him  over  to  the  ofiBcers  for  rob- 
bing him,  as  he  claimed,  and  whether  or  not 
this  testimony  was  admissible  presents  the 
sole  question  in  the  case;  for.  If  the  testi- 
mony was  admissible,  then  the  special  charge 
should  have  been  given.  If  the  court  did 
not  err  In  excluding  the  testimony,  then  no 
error  Is  assigned  which  would  present  re- 
versible error.  Tlie  testimony  shows  that 
the  transaction  took  place  in  the  town  of 
San  Augustine;  that,  when  appellant  fired 
at  Woods,  an  ofhcer  immediately  appeared  on 
the  scene.    Then  the  question  presented  is: 


Even  if  Woods  robbed  appellant,  and  he, 
knowing  that  an  officer  of  the  law  was  in 
immediate  reach,  was  he  authorized  to  go 
700  yards  to  his  residence,  secure  a  pistol, 
return  the  same  distance,  and  himself  at- 
tempt to  make  the  arrest?  Each  case  of  this 
kind  must  be  decided  from  the  facts  in  that 
case,  and  the  evidence  convincing  us  that 
appellant  knew  that  an .  officer  of  the  law 
cculd  be  reached  at  once,  he  was  not  au- 
thorised to  go  to  his  home,  secure  a  weapon, 
and  himself  undertake  to  make  the  arrest.- 
Of  course,  the  state's  testimony  would  raise 
the  issue  tliat  appellant  had  not  such  pur- 
pose and  object,  but  we  are  not  passing  on 
that  question,  but  solely  upon  the  question 
that  when  an  officer  of  the  law  is  in  calling 
distance,  or  is  in  as  easy  reach  as  the  arms 
of  appellant,  is  he  authorised  to  go  after  his 
arms  and  make  the  arrest,  or  should  he 
go  to  an  officer?  Under  such  circumstances, 
we  think  it  the  duty  of  one  to  appeal  to 
the  officers  of  the  law,  and  not  himself  take 
the  law  into  his  own  hands,  and,  having 
reached  this  conclusion,  the  judgment  is  af- 
firmed. The  law  aids  no  one  in  a  gambling 
transaction. 
The  Judgment  is  affirmed. 


CBAIO  V.  STATU 

(Court  of  Criminal  Appeals  of  Texas.    Cot.  18k 

1912.    Behearhig  Denied  Dec  18, 

1912.) 

CsnaRAi,  Law  (|  1166%*)— Appkai/— Pbu- 

UDICK— RUUITOB  ON  JlTBOBS. 

At  the  commencement  of  the  trial  of  accus- 
ed for  perjury,  his  counsel  asked  the  jurors 
whether  they  heard  comments  of  the  court,  be- 
fore the  case  was  called  for  trial,  with  refer- 
ence to  perjury  while  sentencing  another  per^ 
son  con^cted  of  a  different  crime.  A  number 
of  the  jurors,  having  answered  in  the  aCBrraa- 
tive,  also  stated,  in  answer  to  a  question  of  the 
district  attorney,  that  the  court's  remarks 
would  have  no  effect  on  them  in  giving  defend- 
ant a  fair  trial.  The  court  overruled  defend- 
ant's objection  to  the  jurors,  and  he  was  re- 
quired, after  exhausting  his  peremptory  chal- 
lenges, to  accept  three  of  them  as  membera  of 
the  jury.  Held  that,  no  prejudice  having  been 
shown,  such  facts  were  Insufficient  to  consti- 
tute reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8t  3114-3125;  Dec.  Dig.  | 
1166%.*] 

Appeal  from  District  Court,  Hunt  Ooanty; 
B.  L.  Porter,  Judge. 

Dabney  Craig  was  convicted  of  perjury, 
and  he  aiq>ealB.    Affirmed. 

8.  D.  Stinson  and  Evans  &  Carpenter,  all 
of  Greenville,  for  appellant  G.  E.  LAne, 
Asst  Atty.  Gen.,  for  the  Stata 

PRENDEROAST,  X  Appellant  was  con- 
victed of  perjury  and  given  the  lowest  pen- 
alty— two  years  in  the  penitentiary. 

This  is  a  companion  case  to  that  of  Moore 
V.  State,  144  S.  W.  698.    Tbiat  case  and  this 
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all  grew  ont  of  the  same  transaction,  at  tiie 
same  time,  between  the  same  parties.  Prao 
tlcally  the  only  difference  between  the  two 
Is  that  one  Is  a  charge  against  Moore  and 
the  other  against  appellant  Brery  ques- 
tion that  Is  raised,  or  attempted  to  be  raised, 
In  this  case,  was  substantially  raised,  or  at- 
tempted' to  be  raised,  in  said  Moore  Case, 
supra,  except  one  whicA  will  hereafter  be 
noticeia.  Therefore,  Instead  of  taking  up  the 
several  questions  and  again  discnssing  or  de- 
ciding them,  we  refer  to  the  said  Moore  Case, 
supra. 

The  only  question  that  is  raised  In  this 
case  wlilch  was  not  raised  In  the  Moore  Case 
is  this:  By  appellant's  bill  No.  1  It  Is  shown 
that,  after  both  parties  announced  ready  and 
they  were  engaged  In  questioning  the  Jurors 
of  the  panel  for  the  week,  the  appellant 
asked  them  this  question:  "Were  you  present 
in  court  on  the  day  that  the  court  was  sen- 
tencing a  young  man,  who  had  been  con- 
victed of  breaking  a  house  to  steal  whisky, 
this  week,  and  beard  the  court  make  the  fol- 
lowing remarks: .  'Toung  men  very  often  en- 
gage in  violations  of  law,  and  then  go  be- 
fore the  grand  jury  and  swear  fals^  about 
it  When  a  man  has  no  regard  for  his  hc«or 
and  oath,  he  is  mighty  near  a  lost  proposi- 
tion, and  that  worries  me  to  see  young  man 
after  young  man  go  before  the  grand  Jury 
and  iierjure  himself.' "  To  which  question 
the  jurors,  18  in  number,  whose  names  are 
given,  answered  that  they  were  present  and 
remembered  hearing  said  remarks  of  tlie 
court  The  district  attorney  then  asked 
them:  "Would  said  remarks  of  the  court 
affect  yon  in  passing  on  this  case,  or  can  you 
give  the  defendant  a  fair  and  impartial 
trial,  as  if  you  had  never  heard  said  re- 
marks?" To  which  question  each  of  the 
jurors  answered  that  such  remarks  would 
not  affect  him,  and  that  they  would  give  the 
defendant  a  fair  trial.  The  defendant  ob- 
jected to  the  quall&cation  of  each  of  these 
jurors  on  account  of  the  above  and  moved 
the  court  to  excuse  them  from  the  panel  and 
not  require  him  to  exhaust  his  peremptory 
challenges.  The  court  overruled  this,  and 
the  defendant  then  challenged  peremptorily 
only  three  of  these  Jurors,  leaving  him  bat 
seven  peremptory  challenges  remaining,  which 
he  was  compelled  to  and  did  exhaust  on 
talesmen  summoned  and  tendered  him  on 
said  panel,  and  that  there  was  thus  left  on 
said  iMinel  three  of  the  said  eighteen,  nam- 
ing them,  who  were  Impaneled  and  served  as 
jurors  in  the  trial  of  the  case.  The  court 
qualified  this  bill  by  stating  this:  "The  re- 
mains complained  of  in  the  bill  are  frag- 
ments of  a  talk  I  gave  a  young  man  2  or  3 
days  before  this  case  was  called,  in  passing 
sentence  upon  him  for  breaking  a  house  to 
steal  whisky.  The  talk  I  made  the  young 
man  had  no  reference  whatever  to  this  case 
or  any  other  case  on  the  docket,  and  was 


made  for  the  purpose  of  admonishing  him, 
when  he  served  out  his  time,  to  -  shun  bad 
habits  and  company,  such  as  gambling  and 
whisky  drinking,  and  to  try  to  make  a  use- 
ful and  honorable  dtlzeni  Each  of  the 
jurors  on  the  panel  stated  very  positively 
that  said  remarks  would  have  no  effect  or 
bearing  whatever  upon  them  in  passing  upon 
the  guilt  or  innocence  of  this  defendant,  and 
that  they  could  and  would  try  the  case  as 
though  they  had  not  beard  the  remarks.  I 
felt  satisfied  at  the  time  tliat  said  Jurors 
would  not  be  influenced  by  said  remarks, 
and  I  still  believe  that  they  were  not  Un- 
derstanding the  matter  as  I  do,  I  cannot  see 
how  counsel  could  seriously  insist  upon  this 
bill." 

This  bill  does  not  show,  or  attempt  to 
show,  tliat  appellant  was  in  any  way  in- 
jured by  having  to  take  as  jurors  the  said 
three  who  heard  said  remarks  of  the  court 
Clearly  they  are  not  shown  to  in  any  way  be 
disqualified  to  serve,  but  on  the  contrary, 
so  far  as  this  bill  shows,  they  were  each 
qualified  to  serve.  The  court  did  not  err  in 
refusing  to  sustain  appellant's  objections  to 
said  Jurors. 

The  evidence  in  every  way  clearly  and  un- 
questionably showed  the  guilt  of  appellant 
and  the  charge  of  the  court  correctly  and 
aptly  submits  every  question  necessary  or 
proper  to  be  submitted  under  the  law  and 
evidence. 

The  judgment  will  be  affirmed. 


HOOUB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov 
6,  1912.    Rehearing  Denied  Dec  18,  1912.) 

1.  CRnfiiTAi.  Law  (|  1144*)— OoirnNUANOt— 
Absknck  or  Witnesses — Pbesuiiftions. 

The  court,  on  leviewing  the  denial  of  an 
application  for  a  continuance  on  the  ground 
of  the  absence  of  witnesses,  must  in  the  ab- 
sence of  a  contrary  sbowinj;,  presume  that  ac- 
cused was  arrested  on  the  day  the  indictment 
was  returned,  and  cause  transferred  to  the 
county  court,  or  within  a  day  or  two  thereafter, 
so  that,  to  snow  dilitrence,  accused  must  show 
that  he  procured  process  for  bis  witnesses  at 
once,  or  at  least  within  a  very  few  days,  re- 
quiring them  to  attend  court  at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  273&-278i,  2901,  801&- 
303T;  Dec  Dig.  f  ll44.*] 

2.  CbnnRAi.  Law    (|   698*>— Continuance— 
Abbencb  of  Witnesses— Pbxbuxftions. 

Where  accused  was  indicted  in  the  crimi- 
nal district  court  of  a  county  on  March  30th, 
and  the  cause  was  transferred  on  the  same 
day  to  the  county  court,  the  next  term  of  which 
began  on  May  6th,  accused  was  not  entitled  to 
a  continuance  on  the  ground  of  the  absence  of 
witnesses,  where  no  process  was  procured,  and 
none  placed  in  the  proper  officer's  liands  until 
May  10th,  returnable  on  May  17th,  the  day 
the  cause  was  set  for  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ((  1335-1341;  Dec  Dig.  { 
698.*] 
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8.  CBuanAi.  IjAW   (|  IIBO*)— Vbbdiot— Cok- 

OLUaiTEBESa. 

The  JDiT  are  the  ezclusive  Jaigea  of  the 
credibility^  of  the  witnesses  and  the  wei{;ht  of 
their  testimony,  and  the  court  on  appeal  will 
consider  only  whether  the  evidence  is  sufficient 
as  a  matter  of  law  if  lielieved  to  snstain  a 
conviction. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  3074-3083;  Dec.  Dig.  | 
1169.*]  . 

4.  DlSOBDEBLT    HOUSK    (|     17*)— E^VIDKITCB— 

SumciKNCY. 

Evidence  held  to  support  a  conviction  for 
keeping  a  disorderly  house. 

lEH.  Note.— For  other  cases,  see  Disorderly 
Hooae,  Cent  Dig.  K  26-29 ;   Dec.  Dig.  i  17.*] 

Appeal  from  Dallas  County  Court,  at  Law; 
W.  F.  Wbitehurst,  Judge. 

Nannie  Dee  Hogue  was  convicted  of  crime, 
and  she  appeals.    Affirmed. 

Currie  McCutcbeon,  of  Dallas,  for  appel- 
lant C.  EX  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  in- 
dicted for  unlawfully  keeping,  and  being  con- 
cerned In  keeping,  a  certain  house  in  Dallas 
county  as  a  house  where  prostitutes  were 
permitted  to  resort  and  reside  for  the  purpose 
of  plying  their  vocation,  and  as  a  bouse  k^t 
for.  the  purpose  of  prostitution.  She  was 
found  guilty,  and  her  punishment  assessed  at 
a  fine  of  $200  and  20  days  in  jail. 

Appellant,  by  bis  brief,  presents  but  two 
questions:  First,  that  the  court  erred  in 
overruling  his  motion  for  continuance;  and, 
second,  the  evidence  is  insufficient  to  sustain 
tbe  verdict  There  are  some  other  bills  of 
exceptions  in  tbe  record  which  are  not  pre- 
sented by  appellant,  but  which  we  have  con- 
sidered and  find  that  they  present  no  error. 
We  will  therefore  discuss  only  tbe  said  two 
questions  presented. 

Tbe  record  shows  that  the  appellant  was 
duly  indicted  by  the  grand  Jury  of  Dallas 
county  on  March  30,  1912,  and  the  case  prop- 
erly transferred  from  tbe  criminal  district 
court  of  Dallas  county  to  the  county  court 
at  law  and  filed  in  said  county  court  on  the 
same  day. 

[1]  It  further  shows  that  the  term  at  whicb 
appellant  was  tried  began  on  May  6,  1912, 
and  ended  June  29, 1912.  Tbe  application  for 
continuance  not  showing  otherwise,  under 
the  law,  we  must  presume  that  tbe  appellant 
was  arrested  at  once,  either  on  March  30, 
1912,  or  within  a  day  or  two  tbweafter.  In 
order  to  show  diligence,  the  appellant  must 
have  procured  process  for  her  witnesses  at 
once,  or,  at  least,  within  a  very  few  days, 
requiring  them  to  attend  court  at  its  next 
sitting  on  May  6,  1912,  but  this  was  not  done. 

[2]  Doubtless,  if  it  bad  been  done,  as  the 
claimed  absent  witnesses  were  both  alleged 
and  shown  to  be  residents  of  tbe  city  of 
Dallas  where  the  court  was  held,  they  could 
have  been  found  within  tbe  five  weeks  from 


tbe  arrest  of  the  appellant  before  the  oowt 
convened.  Instead  of  doing  this,  no  prooesa 
wlutever  for  them  was  procured  and  none 
placed  in  tbe  proper  officer's  liands  nntU  May 
10,  1912,  returnable  on  the  17tb  day  of  May, 
the  day  the  case  was  set  for  trial.  So  that 
we  bold,  imder  tbe  antboritles,  that  no  dili- 
gence" is  shown.  Giles  v.  State,  148  S.  W. 
317,  and  cases  therein  dted ;  Walker  v.  State, 
13  Tex.  App.  618,  44  Am.  Rep.  716,  note; 
Massie  v.  State,  30  Tex.  Ah>.  67,  16  S.  W. 
770;  Long  v.  State,  17  Tex.  App.  129;  Skip- 
worth  V.  State,  8  Tex.  App.  139. 

•  [3]  There  was  amply  sufficient  evidence.  If 
believed  by  the  Jury,  to  liave  authorized  them 
to  acquit  the  appellant  The  law  makes  them 
the  exclusive  Judges  of  the  credibility  of  tbe 
witnesses,  and  tbe  weight  to  be  given  to  tbeir 
testimony.  This  court  cannot  take  tliat  ques- 
tion from  them.  Therefore,  when  tills  court 
is  called  upon  to  determine  whether  or  not 
the  evidence  is  sufficient  to  authorize  the  oon- 
vlction,  tbis  court  should  proi>erIy  consider 
only  the  question  of  whether  the  evidence 
was  sufficient  as  a  matter  of  law,  if  believed 
by  the  Jury,  to  sustain  tbe  conviction,  not 
upon  the  whole  testimony  of  whether  or  not 
this  court  would  have  found  a  different  ver- 
dict from  tliat  of  the  Jury. 

[4]  It  is  unnecessary  to  state  all  of  the  evi- 
dence, and,  of  course,  unnecessary  to  state 
any  of  that  of  the  appellant  which  tbe  Jury 
bad  the  right  to  disbelieve  and  give  no  cre- 
dence to  If  in  their  Judgment  and  opinion  they 
ought  not.  The  evidence  conclusively  Aows 
that  the  appellant  was  in  charge  as  tenant  of 
the  hotel  which  it  is  claimed  was  used  by  her 
for  the  purpose  charged  in  the  Indictment  and 
at  tbe  time  charged  therein.  Two  witnesses  on 
the  police  force  of  the  city  of  Dallas  testified 
that  tbe  hotel  run  by  appellant  at  tbe  time 
charged  In  tbe  Indictment  bad  the  reputa- 
tion of  being  a  place  where  prostitutes  were 
permitted  to  resort  and  reside  for  the  pur- 
pose of  plying  their  vocation.  Each  of  than 
also  testified  that  they  bad  visited  the  place 
repeatedly  along  about  tbe  time  charged  in 
the  indictment  and  shortly  prior  thereto, 
and  that  appellant  was  present  each  time  in 
charge  of  the  house;  that  on  one  occasion 
about  March  2, 1912,  they  saw  that  two  women 
liad  registered  there;  that  they  at  once  went 
up  to  the  room  assigned  to  these  women, 
were  invited  in  by  them,  and  the  women  pro- 
posed to  have  sexual  intercourse  with  then 
for  tbe  price  of  $10;  tliat  they  declined  this 
proposition,  and  at  once  Informed  the  appel- 
lant, and  she  thereupon  required  these  wo- 
men to  leave  her  bouse.  Both  of  these  wo- 
men were  shown  to  have  been  common  pros- 
titutes and  went  direct  from  the  appellanf s 
house  to  a  house  of  prostitution,  and  re- 
mained therein  as  such  up  to  the  time  of  this 
trial  some  two  months  and  a  half  later. 
Both  of  these  women  testified  on  tbis  trial 
substantially  as  the  said  policemen  bad  tes- 
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tlfied.  They  claim,  and  so  did  apjjellant, 
that  they  reached  Dallas  and  went  to  this 
hotel  from  the  train  with  their  grips,  mod- 
estly attired.  One  of  them  testified  she  did 
not  know  whether  tbey  could  have  gotten  a 
room  In  said  hotel  for  the  purpose  of  having 
Intercourse  with  these  men  or  not  On  an- 
other occasion  one  of  these  officers  went  In- 
to this  hotel  about  8  o'clock  In  the  morning, 
went  to  one  of  the  rooms,  and  found  a  man 
In  bed  with  Mattle  Nichols,  whom  he  tes- 
tified was  a  common  prostitute,  and  another 
Woman  named  Lula  Washington,  whom  he 
testified  was  a  common  prostitute.  In  another 
bed  with  another  man.  The  exact  time  whoi 
this  occurred  is  not  shown,  but  we  take  It 
from  the  whole  of  the  circumstances  detail- 
ed by  the  witnesses  that  It  was  along  about 
the  same  time  charged  In  the  Indictment 
The  two  men  who  were  caught  In  bed  with 
these  two  women  as  testified  by  the  police 
officer  also  testified  and  confirmed  the  testi- 
mony of  the  police  officer.  They  claim,  how- 
ever, that  appellant  knew  nothing  of  this,  and 
they  thought  she  would  not  have  permitted  It 
If  she  had  known  It 

It  was  further  clearly  shown  that  the  wo- 
man, Mattle  Nichols,  was  an  employ^  In  ap- 
pellant's house,  and  bad  been  continuously 
for  some  time,  and  that  Lula  Washington  had 
a  room  therein  for  some  time;  her  husband 
being  a  night  employ^  at  another  and  dif- 
ferent hotel. 

Another '  officer,  a  deputy  sherUf  of  Dal- 
las county,  tested  that  on  one  occasion  he 
visited  this  hotel,  and  while  there  saw  Mat- 
tie  Nichols  therein,  that  he  had  known  her 
for  35  years,  and  she  bad  a  bad  reputation 
for  chastity.  Another  very  significant  fact 
and  one  doubtless  of  considerable  weight  with 
the  jury  was  testified  to  by  appellant  her- 
self, and  that  is  that  said  Mattte  Nldiols' 
name  an>eared  on  the  register  of  her  hotel 
each  day,  the  register  showing  "pd."  after 
her  name  whldi  was  her  custom  in  keeping 
the  reenter,  and  once  her  name  so  appeared 
twice  the  same  date. 

We  think  th6  evidence  was  amply  sufficient 
to  sustain  the  verdict. 

The  judgment  is  therefore  affirmed. 


ALEXANDER  v.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1§I2.) 

1.  WiTNESass    (i    380*)  —  Cbedibiutt  —  Ik- 
PKACHiNo  OwR  Witness. 

Under  Code  Or.  Proc.  1911,  art  815,  which 
modifies  the  rule  forbidding  a  party  to  attack 
his  own  witness'  testimony,  by  permitting  sncb 
attack  when  facts  and  testimony  are  injurions 
to  his  cause,  bat  not  by  impeacbing  his  char- 
acter, the  prosecuting  attorney,  after  a  wit- 
ness for  defendant,  on  trial  for  murder,  had 
testified  that  deceased  bad  an  open  knife  in 
his  hand,  and  had  said  that  he  was  going  to 
kill  some  one  thereabouts  that  night,  and  aft- 
er  asking    the    witness   on    cross-examination 


what  defendant  was  doing  and  saying,  without 
eliciting  desired  responses,  was  entitled  to  ask 
a  witness  if  he  did  not  testify  to  a  certain  state 
of  facts  before  the  grand  jury,  and  npon  his  de- 
nial to  prove  by  a  witness  that  he  had  so  stat- 
ed before  the  grand  jury,  since  the  witness, 
even  if  considered  as  a  state's  witness,  had  tes- 
tified injuriously. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  tf  1210-1219;   Dec.  Dig.  {  380.*] 

2.  CBiiaRAi,  Law  (J  1090*)  —  Appbai  — Nk- 
CESsiTT  or  Bii.1.  OF  Exceptions. 

Where  no  bills  of  exceptions  are  reserved, 
matters  complaining  of  the  admission  of  cer- 
tain testimony  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  2789,  2803-2827,  2927,  2928, 
2948,  8204;  Dec  Dig.  ^  1090.*] 

3.  HoiaoiDE  ({  340*)— Appeai,— Habmubs 
Ebbob— Issues  and  Evidence. 

Where  the  court  submitted  the  issue  of 
manslaoghter,  and  the  jnry  convicted  defendant 
of  that  offense  only,  error,  14  any,  in  falling 
to  submit  that  issuer  in  conformity  with  the 
evidence,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  Hr  716-720;    Dec.  Dig.  |  340.*] 

4.  Criminal  Law   (|  1129*)— Appeal— Sot- 

HCIENCT  or  ASSIONUSNT  OF  Ebbob. 

An  assignment  of  error,  on  the  ground 
that  "the  court  erred  In  his  charge  to  the 
jury  In  defining  manslanghter,"  is  too  general 
to  require  attention. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2954-2964;  Dec.  Dig.  i 
1129.*] 

Appeal  from  District  Court  Collin  Oonn- 
ty;  J.  M.  Pearson,  Judge. 

Qarence  Alexander  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Q&l,  for  the  State. 

HABPBB,  J.  Appellant  was  indicted, 
charged  wlQi  murder,  and,  when  tried  was 
convicted  of  manslaughter.  There  was  no 
error  in  overruling  the  application  for  a  con- 
tinuance, as  it  was  wholly  lacUng  in  dili- 
gence. 

[1]  The  defendant  placed  upon  the  witness 
stand  one  Joe  Nichols,  and  proved  by  him 
that  deceased  had  an  open  knife  in  his  hand 
and  said  "he  was  going  to  kill  some  son  of 
a  bitch  on  Eleven  Row  to-night"  On  cross- 
examination  the  state  asked  him  what  de- 
fendant was  doing  and  saying  at  that  time, 
and,  not  eliciting  desired  responses,  asked 
lilm  if  he  did  not  testify  to  a  certain  state 
of  facts  before  the  grand  jury,  and,  when 
he  denied  doing  so,  proved  by  a  witness  that 
he  had  so  stated  when  testifying  before  the 
grand  jury.  The  defendant  objected,  on 
the  ground  that  when  the  state  inquired  of 
the  witness  about  matters  not  drawn  out 
by  him,  the  state  made  the  witness  its  wit- 
ness, and  should  not  be  allowed  to  Impeach 
him.  Article  815  of  the  Code  of  Criminal 
Procedure  provides  that  "the  rule  that  a 
party  introducing  a  witness  shall  not  attack 
his  testimony  is  so  far  modified  as  that  any 
party,  when  facts  stated  by  the  witness  are 
injurious  to  his  cause,  may  attack  his  testi- 
mony in  any  other  manner,  except  by  prov- 
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Ing  the  bad  character  of  tbe  witness."  See, 
also,  Erwln  y.  State,  32  Tex.  Cr.  R.  619,  24 
S.  W.  904,  and  cases  there  dted.  The  an- 
swers of  the  witness  to  the  qaestlons  pro- 
pounded were  of  an  Injurious  nature,  and,  if 
It  should  be  held  he  became  the  state's  wit- 
ness on  this  phase  of  the  case,  this  would 
present  no  error.  We  hardly  think  tbe  wit- 
ness became  a  state's  witness,  however.  He 
had  testified  for  the  defendant  In  regard  to 
the  origin  of  the  difficulty,  and  the  state  was 
only  cross-examining  on  this  phase  of  the 
case. 

[2]  Those  grounds  In  tbe  motion  complain- 
ing of  the  action  of  the  court  In  admitting 
certain  testimony,  to  whldi  no  bills  of  excep- 
tion were  reserved,  cannot  be  considered 
by  u& 

[3,4]  The  court  submitted  the  Issue  of 
manslaughter,  and  the  Jury  convicted  appel- 
lant of  that  offense  only;  consequently  it 
could  not  be  said,  if  the  court  failed  to  sub- 
mit that  Issue  In  conformity  with  the  evi- 
dence, any  Injury  resulted  to  appellant,  and 
in  the  motion  It  is  not  assigned  in  a  way 
we  could  consider  It— the  ground  reading: 
"The  court  erred  in  his  charge  to  the  Jury 
in  defining  manslaughter."  This  is  too  g«i- 
eral  to  call  our  attention  to  any  error  In  the 
cliarge,  if  error  there  be.  However,  we  will 
add  that  the  court's  charge  was  a  fair  sub- 
mission of  that  Issue. 

Tbe  Judgment  is  affirmed. 


STANTON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1912.) 

1.  CsiiaNAi.  Law  ({  59e*)— Continuancb— 
Gbounds— Absence  of  witness. 

Accused  went  to  tbe  bouse  where  his  wife 
was  working  to  induce  her  to  return  to  him. 
This  sbe  dedined  to  do,  wberenpon  be  secured  a 
batchet  and  struck  her  several  blows  on  the 
head  with  it,  from  which  she  did  not  recover 
for  considerable  time.  There  was  nothing  said 
at  the  time  that  would  indicate  that  he  intend- 
ed to  attack  her,  or  concerning  her  alleged  un- 
faithfulness to  him.  Eeld,  that  tbe  denial  of 
accused's  appUcation  for  a  continnance  because 
of  an  absent  witness,  who  would  testify  to  the 
wife's  nnfaitlifulness,  but  whose  testimony  was 
unknown  to  accused  until  the  morning  the  ap- 
plication was  filed,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1323-1327;  Dec.  Dig.  ( 
695.*) 

2.  HomciDS  (I  267*)  —  "Daroebous  Weap- 
on"—Hatchet. 

Where  accused  struck  his  wife  several 
times  on  the  head  with  a  hatcbet,  causing 
wounds  from  which  she  did  not  recover  for 
considerable  time,  and  a  physician  testified  that 
the  wounds  were  all  senous,  and  that  the 
hatchet  In  the  bands  of  a  strong  man  like  ac- 
cused was  a  weapon  with  which  a  person  could 
be  killed,  it  was  sufficiently  shown  to  be  a 
"dangerous  weapon." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.   U  543-552;    Dec.  Dig.  |  257.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1828-1829.] 


3.  HoiaciDB   ({  267*)— AsBAOLT  TO  Knx— 

EviDtlNCE. 

Evidence  held  to  sustain  a  conviction  of 
assault  with  intent  to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {|  643-652;    Dec.  Dig.  |  257.*] 

Appeal  from  District  Court,  Kaufman 
County;  F.  L.  Hawkins,  Judges 

Floyd  Stanton  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Woods  &  Morrow,  of  Kaufman,  for  appel- 
lant C.  B.  Lane,  Asst  Atty.  Oen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  con▼ic^ 
ed  of  an  assault  with  intent  to  murder  his 
wife. 

[1]  When  the  case  was  called  for  trial,  he 
applied  for  a  continuance  on  account  of  tlie 
absence  of  Marcia  Stanton.  The  facts  al- 
leged to  have  been  known  by  the  absoit  wit- 
ness were  nnlmown  to  appellant  until  the 
morning  the  application  was  filed.  At  this 
time  he  had  been  in  Jail  about  a  month  and 
had  DO  opportunity  to  communicate  with  his 
friends  on  the  outside  to  ascertain  the  ma- 
teriality of  the  witness  named  above;  fliat 
tf  the  absent  witness  was  present  he  would 
swear  that  his  (appellant's)  wife  Iiad  been 
untrue  to  him,  and  that  in  Iiis  absence  from 
home  when  at  work  she  was  seoi  to  receive 
other  male  persons  at  Ills  •  (appellant's) 
home;  that  the  difficulty  between  his  wife 
and  himself  grew  out  of  tbe  fa6t  that  she 
bad  been  untrue  to  blm  as  a  wife,  lec^v- 
ing  otluor  male  persons,  etc.  Tliis  applica- 
tion was  overruled,  and  a  bill  of  exceptions 
taken.  On  the  trial  of  tlie  case  it  developed 
that  appellant  had  become  Jealous  of  his 
wife  on  account  of  another  negro  at  Terrell, 
where  the  difficulty  occurred.  Prior,  to  the 
time  of  the  attack  he  made  on  Us  wife,  he 
and  his  wife  and  her  sister  were  in  a  store 
where  another  negro  was  clerking,  and  his 
wife  did  not  introduce  him  to  the  negro  to 
whom  she  spoke  and  with  whom  she  liad 
some  conversation.  When  they  were  leaving 
the  store,  he  (appellant)  reminded  her  of 
that  fact  and  she  then  proposed  to  take  him 
back  and  introduce  him  to  the  other  negro. 
This,  however,  was  finally  declined,  and 
they  went  away.  Subsequently,  appellant 
went  to  the  house  of  a  Mr.  Franks,  where 
his  wife  was  employed  as  cook,  and,  after 
spending  the  morning  with  her,  knocked  her 
down  by  striking  her  on  the  back  of  the 
head  with  a  hatdiet,  and  after  she  was 
down  he  repeated  these  licks  several  times, 
inflicting  serious  wounds.  On  the  trial  of 
the  case  the  evidence  disclosed,  substantial- 
ly, that  appellant  went  to  the  house  of  Mr. 
Franks,  where  his  wife  was  employed  as 
servant  and  cook,  spent  the  morning  with 
her,  trying  to  induce  her  to  return  and  live 
with  him.  This  she  declined  to  do.  Under 
the    state's    case,    appellant,    without    any 
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warning  so  far  as  bis  'wife  was  concerned, 
secured  a  hatchet  weighing  about  a  ponnd 
and  a  quarter  to  a  pound  and  a  half,  from 
a  little  gallery  on  the  ontdde  of  the  kitchen, 
came  in  the  kitchen  where  his  wife  was, 
and  while  the  white  family  were  at  dinner, 
his  wife  being  en  route  from  the  kitchen  In- 
to the  dining  room,  he  struck  her  on  the 
back  of  the  head  with  the  hatchet  She  fell 
from  the  force  of  the  blow.  In  the  dining 
room  near  where  Mrs.  Franks  Was  sitting. 
Appellant  continued  to  strike  her  on  the 
back  or  side  of  the  head  several  blows.  He 
then  ran  away  and  was  finally  captured. 
There  seems  to  have  been  nothing  said  at 
the  time  that  would  indicate  that  he  intend- 
ed to  attack  her,  nor  was  anything  said 
about  her  Intimacy  with  anybody  other  than 
taw  husband,  unless  it  was  in  referoice  to 
the  negro  mentioned  above  found  at  the 
■tore  in  Terrell.  We  are  of  opinion.  In  the 
light  of  th^se  facts,  that  the  court  did  not 
err  In  refusing  a  continuance.  The  testi- 
mony, as  stated  in  the  application,  was  un- 
known to  defendant,  and  did  not,  therefore^ 
enter  into  the  case. 

[2]  One  other  question  worthy  of  notice  is 
appellant's  contention  that  the  evidence  is 
not  sufficient  to  support  the  conviction,  and 
under  the  circumstances  the  conviction 
should  not  have  been  for  a  higher  ofFense 
than  aggravated  assault  Appellant  made  a 
statement,  which  was  introduced  in  evidence 
against  Um,  which  may  be  termed  a  "con- 
fession," in  which  he  admits  striking  his 
wife,  but  said  at  the  time  he  had  no  intent 
to  kill  her.  The  evidence  shows,  as  above 
stated,  that  he  struck  her  several  times. 
Tlie  witnesses  vary,  some  of  them  stating 
that  he  strudc  her  as  many  as  six  times 
with  the  hatchet,  and  the  blows  were  all 
confined  except  one  to  the  head.  The  doc- 
tor stated  there  was  a  bruise  or  wound  on 
one  of  her  wrists.  The  doctor  testified  the 
wounds  were  all  serious,  and  that  either 
from  the  force  of  the  blow  or  falling  on  the 
floor  she  bled  freely  from  the  ears,  which 
perhaps  saved  her  life.  This  blood  was 
from  the  Inside  of  the  head  and  came  out 
through  the  ears.  The  evidence  does  not 
show  definitely  the  weapon  was  a  deadly 
one,  but  the  doctor  and  Mr.  Franks  testified 
that  it  was  one  with  which  a  person  could 
be  killed,  esi)eclally  in  the  hands  of  r  strong 
vigorous  man  like  the  defendant 

[S]  There  is  enough,  we  think,  in  the' rec- 
ord from  which  the  jury  could  Infer  and 
conclude  that  appellant  made  an  assault 
with  Intent  to  kilL  The  witnesses  testified 
the  instrument  was  an  ordinary  hatchet 
and  Mr.  Franks  stated  it  would  weigh  from 
a  pound  and  a  quarter  to  a  pound  and  a 
half  and  was  made  of  iron  or  steeL  Appel- 
lant's wife  was  confined  to  her  bed  for 
quite  a  length  of  time.  The  sharp  issue 
and  appellant's  contoition  from  this  view- 


point is  whether  it  was  done  with  Intent  to 
murder  or  only  to  make  a  serious  assault 
The  court  submitted  the  issue  closely  and 
sharply  as  between  the  two  grades  of  the 
offense,  and  the  appellant  requested  spedal 
instructions  on  the  same  point  and  these 
were  given.  We  are  of  opinion  that  there 
is  enough  evidence  to  authorize  the  Jury  to 
reach  the  conclusion  that  the  assault  was 
made  with  intent  to  kill,  and  that  there  is 
evidence  enough  for  the  jury  to  infer  that 
the  weapon  as  used,  and  under  the  circum- 
stances of  the  case,  was  used  as  a  deadly 
weapon,  and  that  it  was  used  under  the  cir- 
cumstances as  a  deadly  weapon.  Witnesses 
testified  that  a  party  could  be  killed  with 
the  instrument  in  the  hands  of  a  man  like 
the  defendant  and  that  he  made  a  vicious 
assault  upon  bex  is  unquestioned,  knocking 
her  down  and  striking  her  several  times 
with  It  after  she  was  down,  and  each  time 
on  the  back  or  side  of  the  head.  Sometimes 
these  questions  are  close;  but  the  facts  are 
sufficient  in  this  case,  we  think,  to  justify 
the  conclusion  of  the  jury  that  the  assault 
was  made  for  the  purpose  and  with  the  In- 
tent to  kiU.  They  could  have  solved  the 
question  the  other  way  and  given  appellant 
only  the  punishment  of  aggravated  assault; 
but  under  the  facts  developed,  we  are  of 
opinion  tbis  court  would  not  be  justified  or 
authorized  to  Interfere  and  hold  that  the 
evidence  was  not  sufficient 

Therefore  we  think  the  Judgment  ought  to 
be  affirmed,  and  It  is,  accordingly,  so  or- 
dered. 


HOBBS  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  4, 
1912. 

1.  HomciDE  a  96*)— DxrxNSX  of  Attack— 
Sbootino  Thibo  PxBSon — Sklf-Dkfcksb. 

Where  accused  aeddentaUy  shot  his  wife 
as  be  was  defending  himself  against  another, 
who  was  in  hla  wife's  company,  be  was  enti- 
tled to  defend  on  the  ground  of  self-defense. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  124^127;    Dec.  Dig.  i  96. •] 

2.  HomciDK  (i  89*)— Shooting  Tkibd  Pkr- 
BON  —  Sudden  Passion  —  Aoobavatxd  As- 
sault. 

Where  accused  was  seized  with  sudden 
passion  on  seeing  his  wife  caressed  by  another, 
and  shot  at  him.  but  struck  bis  wife,  he  would 
be  guilty  of  no  higher  offense  than  aggravated 
assault;  the  insult  to  the  wife  being  adequate 
cause. 

[Bd.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  {i  11&-118;   Dec.  Dig.  {  89.*] 

3.  HoiaciDK  (I  810* )— Adequate  Cause- 
Insult  TO   WIFE— Instructions. 

Where  accused's  theory  was  that  be  shot 
bis  wife,  intending  to  sboot  another,  whom  he 
discovered  caressing  her,  such  insult  to  her 
being  a  statutory  adequate  cause,  accused  was 
entitled  to  an  affirmative  charge  that  if  the 
shooting  oecnrred  on  account  of  tbis  conduct 
of  the  person  at  whom  be  shot  toward  his  wife, 
and  the  passion  was  thus  engendered,  be  would 
be   guilty    of   no   greater   offense   than   man- 
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slaughter,  had  death  occarred,  and,  death  not 
haying  resulted,  his  offense  could  not  be  great- 
er than  aggravated  assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |i  657-661;   Dec.  Dig.  |  810.»] 

Appeal  from  IMstrlct  C!oart,  Qalveston 
County;  Clay  S.  Briggs,  Judge. 

Frank  Hobbs  was  convicted  ot  assault 
with  Intent  to  murder,  and  he  appeals.  Be- 
versed  and  remanded. 

T.  C.  Tumley,  of  Galveston,  for  appellant 
O.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  X  Appellant  was  convlct- 
«d  of  assault  with  Intent  to  murder;  bis 
punishment  being  assessed  at  two  years'  con- 
finement in  the  penitentiary. 

The  evidence,  briefly  stated,  will  disclose 
that  appellant  was  jealous  of  a  man  named 
Prince  Helm;  that  his  wife  and  a  sister  of 
Helm  left  appellant's  residence  to  go  to  a 
certain  point  in  the  city  of  Galveston;  that 
later  he  followed  them,  and,  overtaking  them 
further  down  the  street,  he  found  his  wife 
«nd  the  woman  Helm  and  Prince  Helm 
walking  along  the  street  together,  Prince 
Helm  holding  the  hand  of  his  wife  while  so 
walking.  Enraged  by  this,  he  made  an  as- 
sault upon  Prince  Helm  and  shot  at  him,  and 
in  shooting  at  Helm  struck  his  wife. 

The  court  charged  the  Jury  on  this  theory 
of  the  case  that,  if  they  were  satisfied  the 
defendant  did  assault  his  wife  with  intent 
then  and  there  to  kill  and  murder  her  by 
the  means  charged  in  the  indictment,  and  if 
further  satisfied  by  the  evidence,  beyond  a 
reasonable  doubt,  that  the  assault  was  not 
made  under  the  immediate  influence  of  sud- 
den passion,  etc.,  that  they  would  find  him 
guilty  of  an  assault  with  intent  to  murder, 
stating  the  punishment;  or  if  they  were  sat- 
isfied beyond  a  reasonable  doubt  that  the  de- 
fendant did  assault  Prince  Helm  with  intent 
then  and  there  to  kill  and  murder  him,  by 
means  charged  in  the  indictment,  and  they 
were  further  satisfied  by  the  evidence  beyond 
a  reasonable  doubt  that  the  assault  was  not 
made  under  the  immediate  influence  of  sud- 
den passion,  etc.,  and  if  they  were  further 
satisfied  that,  in  the  act  of  preparing  for  or 
executing  the  same,  the  defendant  through 
accident  shot  his  wife,  and  that  the  assault, 
if  any,  upon  his  wife,  If  voluntarUy  done, 
that  it  would  then  be  an  assault  to  murder 
his  wife,  and  they  would  find  him  gnilty  of 
an  assault  to  murder. 

The  court  then  charged  the  Jury,  if  they 
should  not  so  believe  that  the  assault,  if  any, 
upon  his  wife,  if  voluntarily  done,  would 
constitute  assault  with  intent  to  murder,  or 
have  a  reasonable  doubt  thereof,  but  believed 
beyond  a  reasonable  doubt  that  such  assault 
upon  his  wife  would  constitute  agg^ravated 
assault  as  hereinafter  defined,   they  would 


find  him  gnilty  of  aggravated  assault  The 
court  then  charged  the  Jury,  if  they  had  a 
doubt  as  to  the  degree,  whether  he  was 
guilty  of  aggravated  assault  or  assault  with 
intent  to  murder,  to  give  him  the  benefit  of 
that  doubt  Then  a  charge  was  g^ven  sub- 
mitting the  issue  of  aggravated  assault  in 
a  general  way. 

The  Jury  was  then  charged  that  "any  con- 
dition or  circumstance  capable  of  creating' 
and  which  does  create  sudden  passion,  such 
as  anger,  rage,  sudden  resentment  or  terror, 
rendering  the  mind  for  the  time  incapable  of 
cool  reflection,  whether  accompanied  by  bod- 
ily pain  or  not  inay  be  adequate  cause;  and 
whether  such  adequate  cause  existed  for 
such  sudden  passion.  If  any  there  was,  it  is 
for  you  to  determine,  and  In  determining  this 
question,  as  well  as  all  other  matters  before 
you,  you  will  consider  all  the  facts  and  cir- 
cumstances in  evidence  in  this  case.'' 

The  court  then  charged  the  jury  upon  the 
issue  of  self-defense,  upon  the  theory,  if  from 
the  acts  of  the  said  Prince  Helm,  or  from 
his  words  coupled  with  his  acts,  there  was 
created  in  the  mind  of  the  defendant  a  rea- 
sonable apprehension  that  he  was  in  danger 
of  losing  his  life  or  of  suffering  serious  bodi- 
ly injury  at  the  hands  of  said  Prince  Helm, 
then  the  defendant  had  the  right  to  defaid 
himself  from  such  danger  or  apparent  dan- 
ger; and  it  is  not  necessary  to  the  right  of 
self-defense  that  the  danger  should  in  fact 
exist  but  if  it  reasonably  appeared  to  the 
defendant  at  the  time,  viewed  from  bis  stand- 
point at  the  time  of  the  shooting,  that  sucb. 
danger  existed,  he  would  have  the  same  right 
to  defend  against  it  that  he  would  have  were 
the  danger  real. 

The  court  then  submitted  this  Issue  to  the 
Jury:  "If  yon  believe  that  the  defendant 
committed  an  assault  upon  Prince  Helm  as  a 
means  of  defense,  believing  at  the  time  he 
did  so  (If  he  did  do  so)  that  he  was  in  dan- 
ger of  losing  his  life  or  of  serious  bodily 
injury  at  the  hands  of  said  Prince  Helm,  and 
that  In  so  acting  the  defendant  accidentally 
shot  the  said  Ida  Hobbs,  or  It  you  have  a 
reasonable  doubt  thereof,  then  you  will  ac- 
quit the  defendant" 

They  found  him  guilty,  and  sent  hijn  to  the 
penitentiary  for  assault  to  murder. 

[1 1  It  will  be  observed  that  the  court  sub- 
mitted the  right  of  self-defense  against  Prince 
Helm,  and  if  he  accidentally  shot  his  wife 
they  would  find  him  not  guilty.  We  under- 
stand the  law  to  be  that  if  be  was  defend- 
ing himself  against  an  attack  of  Prince 
Helm,  and  the  testimony  suggests  the  theory, 
and  in  shooting  at  Helm  he  shot  his  wife^ 
that  it  would  be  a  case  of  self-def^ise. 

[2]  We  also  further  understand  the  law  to 
be  that  if,  In  shooting  at  Helm  undo:  the  im< 
mediate  Influence  of  sudden  passion,  he  shot 
his  wife,  he  could  be  guilty  of  no  highw  of- 
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fense  than  aggravated  assanlt.  If  Helm  had 
Insulted  his  wife,  or  was  in  such  position 
with  her  as  the  law  considers  it  adequate 
cause,  and  he  shot  at  Helm  under  sudden 
passion  produced  by  the  cause,  then,  If  he 
shot  Helm,  he  could  not  be  guilty  of  any 
higher  offense  than  aggravated  assault,  death 
not  resulting.  He  therefore  could  not  be 
guilty  of  any  higher  offense  in  shooting  his 
wife  than  he  would  be  guilty  of  in  shooting 
Helm.  It  is  objected  to  the  charge  that  this 
theory  was  not  presented  to  the  Jury  by  the 
charge.  It  should  have  been  given.  Appel- 
lant could  be  guilty  of  no  higher  offense  In 
shooting  his  wife  under  the  circumstances 
than  he  would  in  shooting  at  Helm,  if  the 
jury  should  find  that  the  shot  received  by 
his  wife  was  intended  for  Prince  Helm. 
■  [3]  Another  exception  is  urged  to  the 
charge  in  this:  That  the  court  charged  the 
jury,  as  stated  above,  in  a  general  way,  that 
any  circumstance  or  set  of  drcumstancea 
that  would  produce  adequate  cause  would  be 
suflScient  to  reduce  the  homicide,  had  a  kill- 
ing occurred,  to  manslaughter;  the  sudden 
passion  being  present.  The  contention  here 
Is,  as  it  was  below,  that  this  was  a  statutory 
adequate  cause,  to  wit,  the  Insulting  conduct 
to  the  wife,  and  the  criticism  below  and  here 
Is  that  the  charge  is  not  sufficient,  in  that  It 
fails  to  inform  the  Jni7  directly  and  affirma- 
tively that  if  the  shooting  occurred  on  account 
of  this  conduct  on  the  part  of  Helm  towards 
appellant's  wife,  and  the  passion  was  there- 
by engendered,  he  would  not  be  guilty  of  a 
greater  offense  than  manslaughter,  had  the 
killing  occnrred,  and,  the  killing  not  having 
occurred,  that  his  offense  would  not  be  high- 
er than  aggravated  assault 

We  are  of  opinion  that  this  contention  is 
correct  Wherever  the  statute  names,  as  it 
does  In  this  Instance,  that  insulting  conduct 
about  or  towards  a  female  relative  consti- 
tutes adequate  cause,  it  must  be  expressly 
ineAtloned  in  the  charge  to  the  Jury  as  a 
predicate  for  the  submission  of  the  law  in 
that  respect  This  the  court  did  not  do.  The 
'Court  should  have  informed  the  jury  that  in- 
salting  conduct  towards  the  wife  would  be 
adequate  cause,  but  that  the  jury  should 
-therefore  find,  if  adequate  cause  existed  and 
the  mind  of  the  defendant  became  thereby 
Inflamed  to  sudi  a  degree  as  to  render  it  In- 
capable of  cool  reflection,  appellant  could  be 
guilty  of  no  higher  grade  of  offense  than 
aggravated  assault,  and  this  being  the  law,  in 
shooting  his  wife  he  would  be  guilty  of  no 
blgtaer  offense  than  if  fie  had  shot  Helm; 
that  is,  he  could  be  guilty  of  no  higher  of- 
fense than  aggravated  assault  This  conten- 
tion of  appellant  and  criticism  of  the  court's 
diarge  Is  correct,  and  aptly  presents  the 
question. 

For  the  reasons  Indicated,  the  judgm^t  is 
reversed,  and  the  cause  is  remanded. 


RAINES  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Deo.  4, 

Cbikinai.  Law  (J  1081»)—Appbai<— Notice— 
Bkcobd  Bntst. 

A  recitation,  at  the  close  of  a  sentence, 
that  as  defendant  had  given  notice  of  appeal 
the  judgment  woald  be  suspended,  waa  insuffi- 
cient as  an  entry  of  notice  of  appeaL 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law.  Gent  Dig.  H  2722-2724,  2962;  Dec.  Dig. 
f  1081.*J 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt  B.  Seay,  Judga 

Son  Raines  was  convicted  of  burglary,  and 
he  appeals.    Dismissed. 

,    C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVroSON,  P.  J.  Appellant  was  con- 
victed of  burglary;  his  punishment  being  as- 
sessed at  10  years'  conflnement  in  the  pen- 
itentiary. 

This  record  is  before  us  without  a  state- 
ment of  facts,  bills  of  exception,  or  motion 
for  new  trial.  The  record  does  not  show 
that  notice  of  appeal  was  given  and  entered 
in  the  court  below.  There  is  a  recitation,  at 
the  close  of  the  sentence,  that  inasmuch  as 
defendant  has  given  notice  of  appeal  the 
judgment  will  be  suspended;  but  under  the 
decisions  this  is  held  not  to  be  sufficient  en- 
try of  notice  of  appeal. 

In  any  event,  in  the  oondltioni  the  record 
is  presented,  there  is  nothing  the  court  can 
review,  and  the  judgment  would  be  affirmed, 
if  Jurisdiction  had  attached;  but,  because  of 
want  of  notice  of  appeal,  as  required  by  the 
statute^  the  appeal  is  dismissed. 


STONE  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1912.) 

OBIMINAI,  Law   (|  1090*)— APFBAIr-SBVISW— 

Recobd. 

Grounds  of  a  motion  for  new  trial  relat- 
ing to  the  admission  and  exclusion  of  evidence 
cannot  be  reviewed,  in  the  absence  of  bills  of 
exception. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law.  Cent  Dig.  M  2653.  2789,  2803-2822. 
2825-2827,  2928,  2948,  3204;  bee  Dig.  i 
1090.*] 

Appeal  from  District  Court,  Collin  Coun- 
ty; J.  M.  Pearson,  Judge. 

Pearl  Stone  was  convicted  of.  pursuing  the 
occupation  of  selling  intoxicating  liquors  in 
prohibition  territory,  and  she  appeals.  Af- 
firmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  X  Appellant  was  indicted, 
prosecuted,  and  convicted  of  unlawfully  pur- 
suing the  occupation  of  selling  intoxicating 
liquors  In  prohibition  territory,  and  her  pnn- 
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Ishment  assessed  at  two  years'  conflnement 
In  the  penitentiary. 

The  two  grounds  in  the  motion,  complain- 
ing that  the  court  erred  in  admitting  testi- 
mony, and  in  excluding  testimony,  cannot  be 
considered  by  us,  as  there  are  no  bills  of 
exception  In  the  record. 

There  was  no  error  in  the  court  refusing 
the  special  charges  requested.  There  was  no 
evidence  calling  for  the  first  special  charge; 
the  record  not  even  suggesting  that  she,  in 
making  the  sales  and  pursuing  the  occupa- 
tion, was  acting  under  the  direction  of  her 
husband. 

The  statutes  provide  that  the  purchaser  of 
Intoxicating  liquor  in  prohibition  territory 
is  not  an  accomplice;  consequently  the  court 
did  not  err  in  refusing  the  instruction  pre-' 
senting  this  issue. 

The  only  ground  in  the  motion  complaining 
of  the  cliarge  of  the  court  is  too  general  to 
be  considered. 

The  judgment  is  affirmed. 


LODGE  V.  STATE. 
(Court  of  Crimiaal  Aopeals  of  Texas.    Dec  4, 

CBiiaRAi.  Law  (|  1090*)  —  Rkcobd— Statb- 
MENT  OF  Facts— Biix  or  i>xcEPTioN8. 
Where  there  la  neither  a  statement  of 
facts  nor  bill  of  exceptions  in  the  record,  as- 
signments in  the  motion  for  new  trial  are  not 
reviewable. 

[Ed.  Note.— For  other  caiaeg,  gee  Criminal 
Law,  Cent  Dig.  M  2789,  2803-2827,  2927, 
2928,  2948,  3204;    Dec.  Dig.  i  1090.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Bobt  B.  Seay,  Judge. 

Arthur  Lodge  was  convicted  of  robbery, 
and  he  appeals    Affirmed. 

O.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  3.  AiH^ellant  was  Indicted, 
prosecuted,  and  convicted  of  the  ofCense  of 

robbery. 

There  Is  neither  a  statement  of  facts  nor 
bills  of  exception  accompanying  the  record, 
and  under  these  circumstances  there  is  no 
assignment  in  the  motion  for  a  new  trial  we 
can  review. 

The  judgment  Is  affirmed. 


McCRART  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1912.) 

1.  Cbimikai.  Law    ({  1O01*)  —  Appeal  and 

EBBOB— BUBDEN    OF   ShOWINO    ERBOB. 

On  appeal  from  a  conviction,  for  unlaw- 
fully carrymg  a  pistol,  a  bill  of  exceptions 
stated  that  a  witness  for  the  state  testified 
that  he  saw  a  pistol  in  accused's  pocket  and 
told  him  be  had  better  behave  himself  or  he 
would  fet  into  trouble.  Appellant  denied  this, 
and  objected  to  the  testimony,  on  the  ground 
that  it  wag  immaterial,  irrelevant,  and  cal- 
culated to  prejudice  the  jury  against  him,  since 


he  was  not  being  prosecuted  for  misbehaving 
himself  or  disturbing  the  peace,  bat  had  plead- 
ed guilty  to  that  offense.  The  court  qualified 
the  bill  by  stating  that  accused  had  denied 
such  statement,  and  that  It  was  admitted  as 
a  part  of  the  res  gegts.  Beli,  that  the  bill 
was  so  meager  in  stating  the  statns  of  the 
case  as  not  to  ghow  any  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J{  2803,  2815,  2816,  2818, 
2819,  2823,  2824,  282§-2883,  2843.  2931-2933, 
2943;    Dec  Dig.  |  1091.*] 

2.  Gbiiunai.  Law    ((  1172*)  —  Affkai.  and 

Ebbob— ELabmlksb  Ebbob. 

In  a  prosecution  for  carrying  a  pistol, 
where  the  court  properly  stated  the  law  as  to 
unlawfully  carryvng  a  pistol,  an  instruction 
that,  if  accused  did  unlavrfully  "have"  on  or 
about  bis  person  a  pistol  as  charged,  he  should 
be  found  guilty,  did  not  prejudice  accused,  be- 
cause of  the  use  of  the  word  "have,"  Instead 
of  "carry." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  3128.  3154-3157,  3150- 
3163,  3169;    Dec  Dig.  {  1172.*] 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

Oscar  McCrary  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  be  appeals.  Af- 
firmed. 

O.  E.  Lane,  Asst  Atty.  Gen.,  for  the  Stata 

PREKDESIGAST,  J.  The  appellant  was 
convicted  for  ctLTTjing  a  pistol  and  fined 
$100,  the  lowest  penalty.  The  evidence  by 
the  state  Is  clearly  sufficient  to  sustain  the 
conviction.  That  by  the  defendant,  if  believ- 
ed, would  have  justified  an  acquittal.  The 
jury  must  have  believed  the  state's  evidence^ 
and  disbelieved  appellant's.  We  cannot  dis- 
turb the  verdict 

[1]  By  one  bill  of  exceptions  It  is  stated 
that  one  of  the  state's  witnesses,  Jim  Rush- 
ing, testified  that  when  appellant  was  in  his 
store  in  the  afternoon  of  July  11,  1911,  at 
which  time  he  saw  in  the  inside  coat  pocket 
of  appellant  what  he  took  to  be  the  handle 
of  a  pistol,  he  said  to  him,  "You  had  better 
behave  yourself,  or  you  will  get  Into  trou- 
ble." Appellant  testified,  and  denied  making 
any  such  statement  Appellant's  objection 
to  this  was  that  It  was  Immaterial,  irrele- 
vant and  calculated  to  prejudice  the  jury 
against  him.  The  objection  further  la  that 
he  was  not  then  being  prosecuted  for  misbe- 
having himself,  or  disturbing  the  peace,  but 
had  pleaded  guilty  to  that  offense,  It  seems, 
on  the  same  occasion,  and  had  paid  his  line 
therefor.  The  court  qualified  this  bill  by 
stating  that  appellant  had  testified,  denying 
making  such  statement  and  that  this  state- 
ment by  Rushing  was  made  to  him  at  the 
time  he  saw  what  he  took  to  be  a  pistol  in 
appellant's  pocket  and  was  admitted  as  a 
part  of  the  res  gests;  that  appellant  had 
pleaded  guilty  to  disturbing  the  peace  there 
on  that  same  day ;  that  this  testimony  could 
not  have  In  any  way  Injured  appellant's 
rights,  especially  as  the  jury  gave  him  the 
minimum  penal^.    The  bill  is  so  meager  in 
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stating  the  statns  of  the  case  as  not  to 
specifically  show  that  there  was  any  error  In 
the  admission  of  this  testimony.  His  ob- 
jections thereto  were  very  general.  It  seems 
the  evidence  was  admitted  to  Impeach  appel- 
lant's testimony.  This  bill  shows  no  reversi- 
ble error. 

[2]  By  another  bill  appellant  objects  to 
that  part  of  the  court's  charge  wherein  he 
uses  this  language:  "Now,  if  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did,  In  Smith  county,  Tex- 
as, on  or  about  the  11th  day  of  July,  1911, 
unlawfully  have  on  or  about  his  person  a 
pistol,  as  charged,  yon  will  find  him  guilty," 
etc.  The  objection  to  this  charge  is  the  use 
of  the  word  "have,"  underscored  above. 
This  objection  la  hypercritical.  The  com- 
plaint and  information  diarged  that  on  said 
date  appellant  did  then  and  there  unlawful- 
ly carry  on  or  about  his  person  a  pistol,  and 
the  proof  by  the  state  is  that  he  did  so  carry 
a  pistol.  The  court.  In  his  charge,  properly 
stated  the  law  that.  If  any  person  shall  un- 
lawfully carry  on  or  about  his  person  a  pis- 
tol, etc.  Taking  the  charge  as  a  whole,  no 
possible  injury  could  have  occurred  to  the 
appellant  by  the  use  of  the  word  "have," 
instead  of  "carry,"  under  the  circumstances. 

The  Judgment  is  affirmed. 


MONTGOMERY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  80, 
1912.    Behearing  Denied  Dec  18,  1,912.) 

1.  HOMICIDK   (i  882»)— IHSANITT— EyiDENCB— 

Evidence  held  to  sustam  a  jury's  findmg, 
sustained  by  the  trial  court,  that  accused  waa 
not  so  insane  when  he  killed  deceased  as  to 
take  away  criminal  responsibility. 

[E^  Note.— For  other   cases,   see   Homicide, 
Cenfc  Dig.  H  699-704;    Dec  Dig.  i  332.»] 

2.  CknanAL  Law  ((  421»)— Evidkhob— Hkab- 

SAT. 

On  the  issue  of  insanity,  a  witness  was 
not  entitle4  to  testify  over  objection  to  what 
third  persons  had  told  him  respecting  defend- 
ant's acts  or  conduct. 

[Bd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  ft  976-983 ;  Dec.  I>ig.  |  421.*] 

8.  CaiitiHAi,  Law   ({  439*) — Insanut— Evi- 

DBRCB— MBDIOAI.  BOOKS. 

On  an  issne  of  defendant's  insanity,  he' 
was  not  entitled  to  introduce  in  evidence  a 
chapter  in  a  standard  medical  work  on  mental 
and  nervous  diseases. 

[£2d.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i  1025 ;  Dec  Dig.  i  439.*] 

4.  Cbihiiiai.   Law    ({   683*)— Rbceftiok    or 

EVIDERCB— BBBDTTAU 

Code  Cr.  Proc.  1805,  art.  608,  providing 
tiiat  the  court  shall  allow  testimony  to  be  in- 
troduced at  any  time  before  the  argument  is 
concluded,  if  it  apipears  necessary  in  the  due 
administration  of  justice,  abolished  the  com- 
mon-law rule  as  to  matters  in  rebuttal,  and 
hence  it  was  not  error  for  the  court  to  permit 
the  state  in  rebuttal  to  introduce  eyewitnesses 


of  the  crime  and  to  permit  them  to  testify  as 
to  the  homicide  generally. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.   H  161&-1617;    Dec  Dig.   f 

6.   HoiaOIDB    (j    300*)— ISBCBS— iNSTBTTOnONS 

— Trbeats— Sklf-Defbnse. 

Where  defendant,  notwithstanding  his  sole 
plea  of  insanity,  introduced  evidence  of  prior 
communicated  threats  by  deceased,  and  also 
that  but  a  short  time  prior  to  the  difficulty  de- 
ceased had  given  defendant  a  severe  whipping 
and  had  threatened  to  take  his  life,  the  court 
did  not  err  in  charging  on  threats  and  self-de- 
fense 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  a  614-632 ;  Dec  Dig.  i  800.*] 

6.  HOMIdOE    ({   204*)— iRSTBUOnOHS— INSAK- 
ITT— MlRO   AND    MEICOBT. 

Where,  in  a  prosecution  for  murder,  de- 
fendant pleaded  insanity,  an  instruction  that 
every  person  with  a  sound  memory  and  discre- 
tion, who  unlawfully  kills,  etc.,  with  malice 
aforethought  shall  be  guilty  of  murder,  etc., 
was  not  defective  for  &ilure  to  use  the  word 
"mind"  instead  of  "memory." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  t  605 ;    Dec.  Dig.  i  294.*] 

7.  HoiaCIDE       (I      294*)— iNBANmr— IR8TB0O- 
TT01I»— PBOOr— BEASORABUB  DOITBT. 

Defendant,  in  a  prosecution  for  homicide, 
having  pleaded  insanity,  the  court  charged  that 
if  defendant's  guilt  had  been  established  beyond 
a  reasonable  doubt  it  devolved  on  him  to  es- 
tablish his  insanity  at  the  time  of  the  killing 
in  order  to  excuse  himself  from  legal  responsi- 
bility ;  that,  if  the  state  had  prov^  the  offense, 
the  jury's  next  inquiry  would  be  whether  de- 
fendant established  his  plea  of  insanity  with 
reference  to  the  act  cbajrafed  and  the  time  of 
the  commission  of  the  offense;  that  the  law 
did  not  hold  a  man  for  an  act  committed  when 
insane ;  and  that  it  was  not  necessary  that  the 
the  insanity  should  be  permanent  or  the  per- 
son charged  should  be  a  raving  maniac,  but 
was  sufficient  if  he  was  insane  at  the  time  the 
act  was  committed  though  he  was  sane  at 
other  times.  Held,  that  such  instruction  was 
not  objectionable  as  requiring  defendant  to 
prove  insanity  beyond  reasonable  doubt,  nor 
for  failure  to  inform  the  jury  that  the  diseas- 
ed condition  must  be  such  that  defendant  did 
not  know  the  nature  and  quality  of  his  acts, 
or,  if  he  did,  that  he  did  not  know  he  waa 
doing  wrong. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  rMg.  {  605;   Dec.  Dig.  {  294.*] 

8.  CBiiaNAL  Law   (|  800*)— iRsrauonoRS— 

DEriNITIOR  OF  Tbbms. 

An  instruction  on  insanity,  in  a  prosecu- 
tion for  homicide,  was  not  objectionable  for 
failure  to  define  the  words  "lucid  interval"; 
they  being  words  of  generally  well-understood 
meaning. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (|  1808-1810,  1812;  Dec. 
Dig.  (  800.*] 

9.  Homicide    (|    294*)— Irsanitt— Fobh    of 
Insanitt. 

Where  the  court  charged  that  defendant 
was  entitled  to  an  acquittal  if  he  was  a  par- 
anoiac, or  was  suffering  from  delusion  of  per- 
secution, or  from  a  homicidal  mania,  or  from 
some  other  form  of  insanity,  the  instruction 
was  not  objectionable  as  limiting  the  jury  to 
the  form  of  insanity  Imown  as  paranoia. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  605 ;   Dec.  Dig.  {  294.*] 

10.  HouiciDE    (J    294*) — Insarity— "Natobe 
OF  Act"— "QuAUTT  OF  Act." 

An  instruction  on  insanity,  in  a  prosecu- 
tion for  homicide,  that  if  accused  was  suffi- 
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ciently  Bane  to  know  tte  nature  and  quality  of 
hi8  act,  he  was  then  legally  responsible  there- 
for, was  not  objectionable  for  failure  to  also 
require  that  he  was  sufficiently  sane  to  know 
that  his  act  in  killing  deceased  was  wrong; 
the  term  "nature  of  act"  being  defined  to  mean 
the  attributes  which  constitute  the  thing  and 
distinguish  it  from  all  others,  while  "quality 
of  act"  is  the  power  to  clearly  and  distinctly 
apprehend  its  nature,  so  .that,  if  a  person  has 
suincient  mental  power  to  fully  appreciate  and 
know  what  he  is  doing,  be  must  necessarily 
know  that  the  killing  of  a  human  being  is 
wrong. 

[Ei.  Note.— For  other  cases,  see  Homicide,. 
Cent.  Dig.  {  606 ;   Dec.  Dig.  |  294.*] 

11.  CbIHINAX,    liAW    ((   806*)— IHSTBUCTI0H8— 

Hkpbtition. 

Where,  in  a  prosecution  for  homicide,  ac- 
cused pleaded  insanity,  the  law  of  which  was 
fully  presented  in  the  charge,  it  was  not  neces- 
sary for  the  court  to  qualify  the  paragraphs  of 
the  charge  dealing  with  murder  in  the  first  and 
second  degree  by  referring  to  the  cliaTge  on  in- 
sanity. 

[Ei.  Note.— For  other  cases,  see  Oriminal 
I^w,  Cent  Dig.  f(  1973,  1991;  Dec.  Dig.  g 
806.*] 

12.  Chiminai.  Law  (|  824*)— Evidencb— liiM- 
itation—Inktbitctions— Necessity  of  Bb- 
VOJsaft. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant introduced  evidence  of  other  assaults 
made  by  appellant  on  other  persons,  and  the 
attending  circumstances  as  bearing  on  the  plea 
of  insanity,  it  was  not  error  for  the  court,  in 
the  absence  of  a  request,  to  omit  to  limit  the 
purpose  and  effect  of  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  JJ  1996-2004 ;  Dec.  Dig.  | 
824  ;*  Homicide,  Onit  Dig.  H  615,  661.] 

Appeal  from  District  Court,  Jones  County, 
Jno.  B.  Ttiomas,  Judge. 

J.  J,  Montgomery  was  couTlcted  of  mur- 
der In  the  first  degree,  and  he  appeals.  Af- 
firmed. 

W.  S.  Payne,  of  Snyder,  L.  H.  McCrea,  ot 
Boby,  and  Chapman  &  Coombes,  of  Anson, 
for  aK)ellant  C.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State 

HABPEB,  J.  Appellant  was  Indicted  for 
and  convicted  of  murder  in  the  first  degree, 
and  his  punishment  assessed  at  imprlson- 
meat  In  the  penitentiary  for  life. 

[1]  It  is  not  Insisted  by  appellant  that  the 
evidence  does  not  support  the  verdict.  If  the 
evidence  would  Jnsti^  the  Jury  In  finding 
that  he  was  sane  at  the  time  of  the  com- 
mission of  the  offense;  but  It  is  earnestly 
insisted  that  the  evidence  would  not  Justify 
such  a  finding.  The  evidence  conclusively 
shows  that  appellant  was  a  man  who  trans- 
acted his  own  business,  had  been  a  mer- 
chant, owned  rrat  houses,  and  was  fully 
competent  and  capable  of  transacting  all 
business  in  connection  therewith;  but  It 
was  insisted  by  appellant  that  he  had  de- 
lusions on  the  question  of  being  persecuted, 
that  there  were  certain  people  and  orders 
who  desired  to  run  him  out  of  town,  and 
desired  to  take  his  life.  It  Is  further  shown 
that  twice  prior  to  this  trial  appellant  had 


been  tried.  It  being  sought  to  adjudge  blm 
an  Insane  person,  but  In  both  Instances  the 
Juries  had  adjudged  him  of  sound  mind. 
However,  based  on  these  illusions  or  delu- 
sions testified  to  by  witnesses,  appellant  con- 
tends that  he  was  suffering  from  "paranoia," 
a  form  of  delusional  insanity — and  such  con- 
tention has  support  In  the  testimony, — and 
he  was  therefore  Incapable  of  knowbig  and 
appreciating  the  fact  that  the  act  was  a 
wrongful  act,  and  that  under  the  peculiar 
form  of  Insanity  from  which  he  was  suffer- 
ing, under  the  "delusions"  to  which  he  was 
subject,  he  might  conceive  a  condition  In  his 
mind  (not  existent)  which  would  Justify  his 
act,  and,  while  laboring  under  this  condition 
of  mind,  he  would  not  appreciate  and  know 
that  it  was  wrong  to  kill  a  man.  While 
there  is  much  evidence  In  the  record  to  sus- 
tain the  contention  that  if  appellant  con- 
ceived the  idea,  rightfully  or  wrongfully, 
that  a  glvoi  person  held  animosity  towards 
him  and  intoided  to  do  him  harm,  in  re- 
gard to  such  person,  owing  to  such  delusion, 
appellant  would  be  in  such  state  of  mind 
that  he  should  not  l>e  held  criminally  re- 
sponsible for  his  acts  under  such  conditions. 
Xet,  as  said  in  the  'I'ubbs  Case,  65  Tex.  Cr. 
R.  606,  117  S.  W.  858,  the  appellant  may  be 
a  singular  and  strange  man,  and  that  he 
may,  in  the  light  of  the  record,  possibly  be 
an  Insane  man,  yet  this  issue  was  submitted 
to  the  triers  of  fact  under  our  law,  and  the 
Jury  have  affirmed  their  solemn  conviction 
that  at  the  time  he  shot  and  killed  tlie  de- 
ceased he  was  lalwrlng  under  no  such  in- 
firmity of  mind  as  would  excuse  him  for  bis 
crime.  And  whatever  our  view  individually 
may  be,  we  have  no  right  to  disturb  their 
verdict  where  there  is  evidence  to  sustain 
It,  and  in  this  case,  taking  the  state's  view, 
there  Is  ample  testimony  to  support  their 
finding.  The  trial  Judge,  in  overruling  the 
motion  for  new  trial,  lias  affirmed  his  l>e- 
Uef  in  the  sanity  of  appellant,  and  we  would 
not  feel  authorized  to  grant  a  rehearing  on 
this  ground.  And  under  these  circumstanc- 
es we  will  take  up  and  review  each  assign- 
ment of  error. 

[2]  In  the  first  and  second  bills  of  excep- 
tion it  is  shown  that  Madison  Morgan  had 
testified  that  In  his  opinion  he  did  not  think 
appellant  capable  of  knowing  the  nature  and 
quality  of  tJie  offense  alleged  against  him, 
and  had  recited  an  instance  wherein  ai^iel- 
lant  had  made  a  seemingly  unprovoked  as- 
sault on  Mr.  Tackett,  and  recited  other  mat- 
ters upon  which  he  based  his  opinion,  and  be 
was  asked  if  he  bad  heard  of  others,  among 
them  an  attack  on  John  A.  Wood,  and  what 
he  heard.  This  witness  was  permitted  to 
detail  everything  happening  within  his  view, 
and  all  Incidents  within  his  knowledge,  but 
on  objection  was  not  permitted  to  detail 
what  third  persons  had  told  him  as  to  acts 
or  conduct  of  ai^iellaut     In  this  we  do  not 
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think  the  court  erred,  especially  as  It  Is 
shown  that  In  one  Instance  be  was  request- 
ed to  state  what  he  had  heard  In  regard  to 
a  difficulty  between  appellant  and  Mr.  Wood. 
The  record  discloses  that  Mr.  Wood  was  In 
attendance  on  court,  and  was  excused  by 
appellant  T^thout  being  placed  on  the  wit- 
ness stand. 

[S]  In  the  third  bill  it  is  shown  that  ap- 
pellant offered  In  evidence  chapter  No.  14, 
extending  from  page  843  to  867,  of  Church  & 
Peterson's  work  on  Mental  and  Nervous 
Diseases.  There  was  no  error  in  sustaining 
the  objection  to  the  introduction  of  this 
chapter  of  a  medldal  work.  It  may  be  that 
the  authors  were  gifted  and  learned  men, 
and  had  ably  expressed  their  views  on  men- 
tal dlsefasee  and  disorders,  yet  this  court 
has  always  held  such  evidence  Inadmissible. 
Burt  v.  State,  38  Tex.  Cr.  R.  436,  40  S.  W. 
1000,  43  S.  W.  344,  39  L.  R.  A.  305,  330;  and 
for  am  extensive  list  of  authorities,  see 
Wharton's  Crlm.  law,  |  538. 

[4]  After  the  state  had  made  its  case  in 
chief,  and  the  defendant,  had  Introduced  his 
testimony  and  rested,  the  state  then  intro- 
duced Dr.  G.  J.  Hubbert  and  W.  A.  McKen- 
zie,  both  of  whom  were  eyewitnesses  to  the 
tragedy.  The  defendant  objected  to  them 
being  permitted  to  testify,  claiming  their 
testimony  was  not  in  rebuttal  of  any  tes- 
timony offered  in  behalf  of  defendant,  as  be 
relied  on  the  plea  of  insanity,  and  did  not 
attempt  to  Justify  bis  act  While  article 
697  of  the  Code  of  Criminal  Procedure  pre- 
scribes the  order  of  a  trial,  yet  article  698 
provides  that  the  court  shall  allow  testimony 
to  be  introduced  at  any  time  before  the  ar- 
gument of  a  case  is  concluded,  if  it  appears 
necessary  to  the  due  administration  of  Jus- 
tice, and  in  Morris  v.  State,  30  Tex.  App. 
85,  16  S.  W.  757,  this  court  said  the  rule 
of  the  common  law  which  confines  cross-ex- 
amination of  a  witness  to  matters  inquired 
about  on  bis  examination  in  chief,  or  to 
matters  in  rebuttal,  does  not  obtain  in  this 
state;  that  the  common-law  rule  is  practi- 
cally abrogated  by  the  provision  of  our  Code 
of  Criminal  Procedure  which  authorizes  the 
court  to  admit  testimony  at  any  time  before 
argnmoit  is  concluded,  if  it  aiqpear  that  it  is 
necessary  to  a  due  administration  of  jus- 
tice, and,  if  necessary  for  that  purpose,  it  is 
admissible  whether  in  rebuttal  or  not  See, 
also,  Upton  v.  State,  33  Tex.  Cr.  B.  231,  26 
S.  W.  197,  and  Wentworth  v.  Crawford,  11 
Tex.  127.  In  this  case  it  was  iiermissible 
for  these  witnesses  to  describe  appellant's 
acts  on  that  occasion;  bis  demeanor  and 
appearance  as  bearing  on  the  issue  of  wheth- 
er he  was  sane  or  Insane  at  the  time  of 
the  fatal  shots,  as  well  as  the  remark  made 
by  appellant  shortly  after  he  fired  the  shots, 
when  he  inquired  as  to  bow  many  times  he 
struck  deceased,  and  when  told  only  once, 
bis  remark,  "that  he  was  getting  old  and 
his  eyesight  bad."    All  these  incidents  would 


aid  the  jury  in  passing  on  bis  plea  of  delu- 
sive insanity,  and  whether  he  was  in  that 
state  of  mind  at  the  time  of  the  killing  as  to 
comprehend  the  nature  of  bis  act 

[6]  The  appellant  earnestly  insists  that 
the  court  erred  in  this  case  In  charging  on 
threats  and  self-defense,  contending  that 
his  sole  defense  was  a  plea  of  insanity,  and 
be  did  not  rely  on  the  threats  nor  self-de- 
fense in  mitigation  nor  justification  of  his 
act  The  state  introduced  no  evidence  on 
these  Issues,  but  the  defendant  on  cross- 
examination  of  the  state's  witnesses  proved 
that  immediately  after  appellant  had  fired 
the  fatal  shots  and  advanced  and  struck  de- 
ceased over  the  head,  when  caught  and  dis- 
armed, appellant  exclaimed,  "I  had  to  do 
this,"  and  Just  before  making  this  remark, 
and  after  firing  the  shots,  had  asked,  "Are 
you  satisfied?"  In  addition  to  this,  defend- 
ant developed  that  but  a  short  time  prior  to 
the  fatal  encounter  deceased  had  given  ap- 
pellant a  severe  whlK>ing,  and  had  threat- 
ened to  take  the  life  of  appellant,  and  these 
threats  had  been  communicated  to  appel- 
lant before  be  shot  and  killed  deceased,  and 
when  these  threats  were  communicated  to 
him,  and  he  was  told  that  deceased  had  call- 
ed him  a  "G — d  d — ^n  one-eyed  s — ^n  of  a 
b — b,  and  that  he  would  put  the  other  eye 
out  if  he  got  a  chance,"  appellant  had  only 
remarked,  "A  man  is  a  darned  fool  to  make 
any  such  threats."  Appellant  also  develop- 
ed that  deceased  was  a  man  who  went  arm- 
ed, brought  witnesses  to  prove  that  they  had 
seen  deceased  with  a  shotgim  on  different 
occasions  about  this  time,  and  had  placed  it 
in  the  witnesses'  place  of  business.  And 
proved  that  witnesses  had  seen  deceased 
with  a  pistol  on  frequent  occasions  just  be- 
fore the  killing.  Appellant  introduced  other 
facts  and  circumstances  bearing  on  this 
issue,  and  what  his  object  and  purpose  was 
in  so  doing  we  fail  to  see,  if  it  was  not  to 
raise  the  Issues  that  he  now  complains  of  the 
action  of  the  court  in  submitting  to  the  Jury. 
None  of  these  facts  or  circumstances  would 
tend  to  show  whether  appellant  was  sane  or 
insane,  and,  having  developed  them  and  in- 
troduced witnesses  to  prove  these  facts,  ap- 
pellant cannot  be  heard  now  to  complain  of 
the  action  of  the  court  in  submitting  these 
Issues  to  the  Jury,  and  that  they  were  prop- 
erly submitted,  if  called  for,  appellant  does 
not  question.  In  addition  to  this,  appellant 
requested  a  charge  on  one  phase  of  self- 
defense,  which  was  given  by  the  court 

[6]  Appellant  complains  of  the  following 
paragraph  of  the  court's  charge:  "Every 
person  with  a  sound  memory  and  discretion, 
who  shall  unlawfully  kiU  any  reasonable 
creature  in  being  within  this  state,  with 
malice  aforethought,  either  express  or  im- 
plied, shall  be  deemed  guilty  of  murder. 
Murder  is  distinguishable  from  every  other 
species  of  homicide  by  the  absence  of  cir- 
cumstances which  reduce  the  offense  to  neg- 
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llgent  bomldde  or  manslaughter,  or  which 
excuse  or  Justify  the  homicide."  Appellant's 
criticism  is  that  the  court  should  hare  used 
the  word  "mind"  where  "mpmory"  is  used. 
The  court  submitted  the  issue  of  Insanity  in 
its  proper  place.  The  other  criticisms  of  the 
definitions  of  murder  and  In  submitting  that 
issue  are  likewise  Ii7X>ercritlcal,  and  the  lan- 
guage of  the  court  in  submitting  the  oltense 
of  murder  has  been  so  frequently  approved 
by  this  court  we  do  not  deem  it  necessary 
to  discuss  it  For  authorities,  see  section 
418  et  seq.,  Branch's  Crim.  Law. 

[7]  On  the  issue  of  insanity  the  court 
charged  the  Jury:  "Among  the  defenses  re- 
lied upon  by  the  defendant  in  this  case  is 
that  of  insanity.  No  act  done  in  a  state  of 
Insanity  can  be  punished  as  an  offense.  E^- 
ery  person  charged  wfth  crime  is  presumed 
to  be  sane — ^tbat  is,  of  sound  memory  and 
discretion — ^until  the  contrary  is  shown  by 
proof.  If,  under  the  law  as  herein  given 
yon  in  charge,  and  the  testimony  of  the 
vTltnesses,  the  guilt  of  the  defendant  has 
been  established  beyond  a  reasonable  doubt, 
it  devolves  on  the  defendant  to  establish  his 
insanity  at  the  time  of  committing  the  act, 
in  oTiLet  to  excuse  tiimself  from  legal  re- 
sponsiblUty;  that  is  to  say,  the  burden  of 
proof  to  establish  his  plea  of  Insanity  de- 
volves upon  the  defendant  If  the  state  has, 
as  before  explained,  proved  the  facts  which 
constitnte  the  offense  charged  in  the  bill  of 
indictment,  your  next  Inquiry  will  be;  Has 
the  defendant  established  by  proof  his  plea 
of  insanity,  or  has  It  been  established  by 
proof  from  any  source?  If  it  has,  the  law 
excuses  him  from  criminal  liability,  and 
you  should  acquit  him.  The  question  of  the 
Insanity  of  the  defendant  has  exclusive  ref- 
erence to  the  act  with  which  he  is  diarged, 
and  the  time  of  the  commission  of  the  same. 
If  he  was  sane  at  ttie  time  of  the  commis- 
sion of  the  crime,  he  is  amenable  to  the  law. 
As  to  his  mental  condition  at  the  time,  with 
reference  to  the  crime  alleged,  it  is  peculiar- 
ly a  question  of  fact  to  be  decided  by  you 
from  all  the  evidence  in  the  case,  before  the 
act,  at  the  time,  and  after.  The  law  does 
not  bold  a  man  for  an  act  committed  by 
him  when  insane,  and  it  is  not  necessary 
that  the  insanity  'should  be  permanent,  or 
that  the  person  charged  should  have  been 
a  raving  maniac  at  the  time  of  the  commis- 
sion of  Oie  act,  In  order  to  absolve  the  per- 
son from  punishment  prescribed  by  law.  It 
is  sufficient  to  absolve  such  person  if  it  is 
shown  that  he  was  insane  at  the  time  of  the 
commission  of  the  act,  though  It  be  shown 
that  such  person  at  other  times  was  sane. 
On  the  other  band,  the  fact  that  such  person 
may  have  been  at  other  times  insane,  or 
may  have  been  of  impaired  mind,  is  not 
sufficient  to  absolve  such  person  from  pun- 
ishment prescribed  by  law  from  the  commis- 
sion of  the  act,  if  it  was  committed  by  him 
during  a  Indd  IntervaL    A  person  can  dis- 


charge himself  from  recqponslbillty  only  by 
proving  that  his  intellect  was  so  disordered 
at  the  time  he  committed  the  act  that  he 
did  not  know  the  nature  and  quality  of  the 
act  he  was  doing.  If  you  believe  from  the 
evidence  that  the  defendant  killed  Blley 
Newton,  but  at  the  time  he  did  so  that  he 
was  what  is  called  a  'paranoiac,'  or  was 
suffering  from  delusion  of  persecution,  or 
from  a  homicidal  mania,  though  yon  might 
believe  he  was  sane  on  any  and.  all  othra 
of  the  affairs  or  transactions  of  life,  or  that 
he  was  suffering  from  some  other  form  of 
insanity,  and  that  at  the  time  of  the  killing 
by  reason  of  such  insanity,  delusion,  or 
mania,  the  defendant's  mind  was  in  an  im- 
paired and  unsound  state  so  that  for  the 
time  being  it  overruled  bis  reason  or  judg- 
ment, or  conscience,  or  that  his  delusion  or 
mania  was  such  that  it  deprived  him  of  a 
knowledge  of  the  right  and  wrong  of  the 
killing  so  that  he  did  not  know  the  nature 
and  quality  of  the  act,  then  you  will  ac- 
quit him  on  the  ground  of  insanity  and  so 
say  by  your  verdict;  and  if  you  acquit  the 
defendant  on  this  ground  your  verdict  will 
read,  'We  the  Jury,  acquit  the  defendant  on 
the  ground  of  insanity.'" 

The  first  criticism  of  tills  diarge  la  that 
it  required  appellant  to  prove  bis  insanity 
"beyond  a  reasonable  doubt"  A  reading  of 
the  charge  will  disclose  that  this  criticism 
is  not  well  founded.  The  next  criticism  la 
that  the  charge  "did  not  inform  the  jury 
the  diseased  condition  must  be  such  that  the 
defendant  did  not  know  the  nature  and  qual- 
ity of  bis  acts,  or,  if  he  did,  he  did  not  know 
that  be  was  doing  wrong."  In  tbe  first 
paragraph  above  copied,  which  is  thus  criti- 
cised by  appellant  all  these  words  do  not 
occur ;  but  they  will  be  found  in  the  second 
paragraph  where  the  court  applied  the  law. 
One  must  read  the  entire  charge,  and  its 
connection,  and,  if  It  as  a  whole  presents 
the  issue  fairly,  no  error  would  be  apparent 

[I]  The  third  complaint  is  that  the  court 
did  not  explain  the  meaning  of  the  words 
"lucid  interval."  These  words  have  a  weH- 
understood  meaning;  but,  if  appellant  de- 
sired a  definition  of  them  to  be  givoi,  be 
should  have  requested  an  instruction.  It  is 
never  incumbent  upon  the  court  to  explain 
themeanlng  of  words  whose  meaning  is  as 
well  understood  by  all  mankind  as  is  the 
meaning  of  these  words,  unless  requested  so 
to  do. 

[I]  The  second  paragraph  of  the  above 
charge  is  crittdaed  because  it  limits  the  con- 
sideration of  the  Jury  to  the  form  of  insani- 
ty termed  "paranoiac  insanity."  As  all  the 
evidence  tended  to  show  this  form  of  in- 
sanity. If  any  existed,  this  would  not  presoit 
error  if  the  criticism  was  authorized;  but 
if  one  reads  the  charge  herein  copied,  it 
will  be  seen  that  this  criticism  la  also  un- 
founded, for  the  court  instructs  the  Jury,  "if 
be  was  what  is  called  a  paranoiac,  or  was 
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snffering  from  ddnslon  of  persecution,  or 
from  a  homicidal  mania,  or  that  he  was 
suffering  from  some  other  form  of  insanity," 
etc.  Thus  it  is  seen  that  if  he  was  sufler- 
Ing  from  any  form  of  insanity  was  sub- 
mitted  to  the  Jury. 

[18]  Another  criticism  is  that  the  court 
should  have  Instructed  the  Jury  that,  even 
if  appellant  was  sufficiently  sane  as  to  "know 
the  nature  and  quality  of  the  act,"  yet  if 
the  jury  in  their  Judgment  find  appellant 
did  not  know  it  was  wrong  he  should  be  ac- 
quitted. It  is  almost  inconceivable  that  a 
man  could  be  sane  enough  to  fully  appreci- 
ate and  know  the  nature  and  quality  of  an 
act,  and  yet  not  know  whether  it  was  right 
or  wrong  to  commit  such  an  act  The  "na- 
ture of  an  act,"  as  defined  in  the  Century 
Dictionary,  is  "the  attributes  which  consti- 
tute the  thing,  and  distinguish  it  from  all 
others,"  while  "the  quality  of  an  act"  is 
defined  to  be  the  power  to  clearly  and  dis- 
tinctly apprehend  its  nature,  and,  If  a  per- 
son has  sufficient  mental  power  to  fully  ap- 
preciate and  know  what  he  is  doing,  we 
cannot  concur  in  an  opinion  that  he  would 
not  be  criminally  liable  for  such  an  act 
Many  of  us  do  not  commend  all  the  provi- 
sions of  our  criminal  law.  Some  think  some 
of  its  provisions  wrong,  and  are  edncere  in 
that  belief,  yet  they  would  not  be  Justified 
in  violating  such  provisions.  Of  course,  a 
man  must  be  sane  enough  and  Iiave  suffi- 
cient comprehension  to  appreciate  and  know 
that  such  an  act  Is  a  violation  or  law,  yet 
there  Is  no  sane  person  but  who  knows  it 
is  wrong  to  take  human  life,  and,  where 
one  is  sane  Plough  to  comprehend  the  na- 
ture and  quaUty  of  the  act  committed,  it  is 
not  incumbent  on  the  court  to  charge  that, 
even  though  one  comprehended  the  nature 
and  quality  of  the  offense,  yet  they  must 
further  find  beyond  a  reasonable  doubt  that 
he  knew  such  act  was  wrong.  The  court  in- 
structed the  Jury,  if  appellant's  mental  con- 
dition was  such  as  to  "deprive  him  of  a 
knowledge  of  the  right  and  wrong  of  the 
killing,  so  that  be  did  not  know  the  nature 
and  quality  of  the  act"  be  should  be  ac- 
quitted, and  this,  we  think,  a  sufficient  pres- 
entation of  that  question.  At  least  the 
Jury  could  not  have  been  misled,  for  by  the 
language  used  they  would  know  that  if  ap- 
pellant was  in  such  mental  condition  as  not 
to  appreciate  the  gravity  of  the  offense  and 
know  it  was  wrong,  they  should  acquit  In 
addition  to  the  above-copied  charge,  at  the  re- 
quest of  appellant  the  court  gave  the  following 
special  charge:  "If  you  find  from  a  pre- 
ponderance of  the  evidence  in  this  case  that, 
at  the  time  of  the  homldde,  the  defendant 
X  J.  Montgomery,  under  the  Influence  of  his 
delusion  supposed  Riley  Newton  to  be  in  the 
act  of  attempting  to  take  away  his  life,  and 
he,  the  said  defendant  killed  the  said  Riley 
Newton  as  he  supposed  in  self-defense,  and 
ttiat  sadi  delusion  was  the  result  of  a  de- 


fective  reasoning  from  such  a  disease  of  the 
mind  as  that  he  did  not  know  the  nature 
and  quality  of  the  act  that  is,  that  be  was 
not  in  fact  acting  in  his  own  self-defense 
viewed  from  his  standpoint  and  therefore 
did  not  know  that  he  was  doing  wrong,  then 
you  wUl  acquit  the  defendant  on  the  ground 
of  Insanity."  Thus  it  is  seen  that  taking  the 
charge  as  a  whole,  together  with  the  spe- 
cial charge  given,  it  is  not  subject  to  the  crit- 
idsms  contained  in  appellant's  motion  for 
new  trial. 

[11]  It  was  not  necessary  for  the  court  in 
bis  charge  on  murder  in  the  first  and  second 
degree  to  qualify  these  paragraphs  by  refer- 
ring to  the  Charge  on  insanity.  In  Its  proper 
place  this  Issue  was  fully  presented. 

[12]  The  defendant  introduced  evidence  of 
assaults  made  by  appellant  on  other  persons 
and  the  attendant  circumstances,  as  he  says, 
for  the  purpose  of  showing  a  peculiar  form 
of  insanity.  The  court  in  his  charge  did  not 
refer  to  nor  limit  the  purpose  or  effect  of 
this  testimony,  and  appellant  complains  of 
the  action  of  the  court  In  not  limiting  it  It 
appellant  desired  such  instructions,  he 
should  have  made  a  request  that  such  be 
done  when  he  himself  Introduced  the  tes- 
timony. Inasmuch  as  he  brought  this  testi- 
mony into  the  record,  and  under  no  conceiva- 
ble theory  could  the  Jury  tkave  been  misled 
into  convicting  him  of  one  of  those  offenses, 
the  failure  of  the  court  to  limit  this  testimo- 
ny does  not  present  reversible  error. 

This  is  a  case  In  which  we  frankly  admit 
that  the  evidence  offered  on  behalf  of  defend- 
ant would  have  authorized  the  Jury  to  find 
that  he  was  suffering  from  a  form  of  delu- 
sive Insanity,  and,  taking  the  life  and  history 
of  appellant  some  of  the  attending  physi- 
cians pronounce  it  paranoia  in  its  secondary 
stage,  and,  if  suffering  from  this  disease, 
their  opinion  Is  he  would  be  mentally  unbal- 
anced to  the  extent  ttiat  he  should  not  be 
held  responsible  for  taking  the  life  of  any 
human  being.  Yet  as  herelnl>efore  stated, 
this  issue  has  been  three  times  submitted  to 
juries,  who  heard  the  testimony,  and  in  many 
instances  knew  the  witnesses,  and  each  time 
they  find  appellant  sane.  The  state's  testi- 
mony would  make  him  a  man  capable  of 
tranaactlng  all  the  business  affairs  of  Ilfo 
and  protecting  his  Interests;  a  nervous,  irri- 
table man,  quick  to  become  angry,  and  when 
angry  commit  acts  of  violence.  A  witness 
for  defendant  Judge  Montgomery,  introduc- 
ed to  detail  some  drcamstances,  and  who 
testified  he  had  known  appellant  for  many 
years,  and  had  dealings  with  him,  when  ask- 
ed as  to  his  sanity,  testified  that  appellant 
was  of  such  a  depraved  nature  that  be  did  not 
care  what  he  did,  but  that  he  was  a  sane 
man  and  knew  right  from  wrong.  Mr.  Mc- 
Brlde,  another  witness  for  defendant  said 
that  "he  was  sane  except  when  mad,  but 
when  he  gets  mad  he  wants  revenge."  A 
number  of  other  witnesses  for  defendant 
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when  cross-examined,  expressed  the  opinion 
that,  While  appellant  was  at  times  "queer  in 
bis  actions  and  remarks,"  yet  they  believed 
he  knew  right  from  wrong  and  was  a  sane 
man.  All  the  witnesses  both  for  the  state 
and  defoidant  agree  that  appellant  was  a 
capable  basiness  man,  served  as  connty  com- 
missioner of  his  county,  and  his  erratic  way  of 
imagining  that  people  had  it  in  for  him  was 
the  only  thing  on  which  he  was  not  a  nor- 
mal man;  this  being  virtually  the  sole  basis 
of  his  plea  of  insanity.  The  evidence  shows 
appellant  approached  deceased  once  before, 
when  they  quarreled,  and  deceased  had  given 
him  a  severe  whipping.  Shortly  after  he  re- 
covered from  the  injuries  received,  in  passing 
deceased,  he  pulled  a  pistol,  shot  and  killed 
him,  remarking,  after  he  shot  him  down, 
"Are  you  satisfied?" 

The  witnesses  who  witnessed  the  difficulty 
virtually  all  give  to  appellant  a  look,  and 
state  his  acts  were  those,  of  a  rational,  sane 
man,  and,  nnder  such  cincnmstances,  the 
judgment  must  be  affirmed. 


WASHINGTON  v.  STATB. 

(Coart  of  Crimhial  Appeals  of  Texas.    Dec.  4^ 
1912.) 

1.  Homicide  (i  295»)— Ihstbuctioms— Apfu- 
CATioK  to  Oabk. 

On  a  trial  for  homicide,  where  accused's 
evidence  showed  that  he  was  told  by  his  wife 
that  deceased  had  asked  her  to  have  sexual  in- 
tercourse  with  him,  and  that,  when  he  spoke  to 
bim  about  it,  deceased  said,  "Yes;  God  damn 
you,  what  are  you  goinz  to  do  about  it?  I 
will  cut  your  God  damned  guts  out."  and  com- 
menced  cutting  accused  with  a  knife,  the  court 
in  its  charge  on  manalaugbter  sbonl^  have  sub- 
mitted as  adequate  cause  the  repetition  and  r«- 
newal  of  tiie  insult,  as  well  as  communicated 
insults. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  li  60ft-«0»;   Dec.  Dig.  i  2»5.»] 

2.  HoxiciDE  (t  340*) — Appeal  —  Beverbibue 

BlBBO»— iNSTBnCTIONB. 

Where  the  jury  convicted  for  murder  in 
the  second  degree  and  assessed  the  punish- 
ment at  20  years'  imprisonment  the  failure  of 
the  court  in  charging  on  manslaughter  to  sub- 
mit as  adequate  cause  insults  shown  by  the 
evidence  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  715-717,  720;   Dec.  Dig.  {  340.  •] 

3.  Cbiminai.  Law  (SS  1165,  1172*)— Appeal 
— Reversible  Ebiiob. 

An  erroneous  charge  or  ruling  which  ac- 
tually or  probably  led  to  a  higher  punishment 
than  the  minimum  is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  U  3085,  3086.  3088,  3089,  3128, 
3154-3157.  3159-3163,  31(»;  Dec.  Dig.  J| 
1165,  117l»] 

4.  Criminal  Law  (J  1090*)— Appeal— Bill 
OP  Exceptions— Necessity. 

The  denial  of  an  application  for  a  contin- 
uance will  not  be  reviewed  in  the  absence  of  a 
bill  of  exceptions,  especially  where  other  er- 
rors necessitate  a  new  trial  at  which  the  at- 


tendance of  the  absent  iritnesses  may  be  ob- 
tained. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  y  2653,  2789,  2803-2822, 
2825-2827,  2927,  2£e8,  2948,  3204;  De&  Dig. 
I  1090.*] 

6.  Criminal  Law   ({  829*)— iNsrauonoKS— 

Cure  bt  Other  Inbtbuctions. 

The  refusal  of  instructions  was  not  er- 
roneous where  the  court  charged  in  practically 
the  same  language,  or  sufficiently  presented 
the  issue  in  the  general  charge. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  i  2011;   Dec.  Dig.  I  829.*] 

Appeal  from  District  Court,  Kaotman 
County;  F.  L.  Hawkins,  Judge. 

Sam  Washington  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  He- 
versed  and  remanded. 

Joel  B.  Bond,  of  Terrell,  for  appellant. 
O.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree;  his  pun- 
ishment being  assessed  at  20  years'  confine- 
ment in  the  penitentiary. 

[1]  The  serious  question  in  the  case  Is 
raised  on  the  charge  of  manslaughter.  The 
court  cliarged  upon  communicated  insnlts 
and  all  the  environments  of  the  case  in  a 
general  way  as  shedding  light  on  the  condi- 
tion of  the  mind  of  appellant  at  the  time  be 
shot  and  killed  the  deceased.  Without  go- 
ing Into  a  detailed  statement  of  the  evidence, 
we  deem  it  sufficient  to  state  that  appellant 
and  deceased  were  brothers-in-law.  and  had 
been  on  amicable  terms.  Appellant  came 
home  on  the  day  before  the  homicide,  and 
Informed  his  wife  that  be  felt  happy,  that 
he  had  finished  gathering  his  crop,  and  that 
he  was  going  the  next  day  to  a  nearby  town, 
and  wanted  herself  and  children  to  go  over 
and  assist  the  brother-in-law,  deceased.  In 
gathering  his  cotton.  This  was  late  In  the 
evening,  and  aboat  24  hours  after  the  al- 
leged insulting  conduct  on  the  part  of  de- 
ceased towards  appellant's  wife.  She  de- 
clined to  go,  and  finally  told  her  husband 
the  reason,  and  it  was  this:  Deceased  bad 
been  to  the  home  of  appellant  and  his  wife 
the  day  before,  late  In  the  evening,  and,  aft- 
er talking  with  her  a  little  while.  Invited 
her  in  an  adjoining  room,  with  the  request 
substantially  that  she  have  sexual  inter- 
course with  him.  This  she  declined,  and 
told  deceased  that  she  purposed  informing 
her  husband.  After  receiving  this  Informa- 
tion, appellant  went  to  bis  trunk,  got  his 
Masonic  apron,  and  at  the  same  time  took 
from  the  trunk  a  pistol,  and  put  it  In  his 
pocket.  A  doctor  had  been  phoned  to  come 
to  appellant's  residence  to  see  a  sick  child. 
As  appellant  left  the  house  and  abont  the 
time  he  reached  his  front  gate,  the  doctor 
drove  up.  He  returned  to  the  house  with  the 
doctor,  and  went  Into  the  room  where  the 
sick  child  was,  and,  while  li|  there  with  his 
wife  and  the  doctor,  deceased  and  hia  wife 
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made  ttadr  appearance  and  entered  the  room. 
The  doctor,  after  diagnosing  the  case,  gave 
appellant  a  couple  of  prescriptions  to  have 
filled.  He  walked  ont  of  the  house  Into  the 
yard,  where  he  found  hie  stepson,  and  gave 
the  prescriptions  to  blm,  with  the  request 
that  he  go  to  the  drug  store  and  have  them 
filled.  About  this  time  deceased  came  from 
the  house,  and  was  walking  towards  the 
gate,  and  appellant  informed  him  he  wanted 
to  talk  with  him.  They  walked  for  some 
75  yards  up  the  road,  and  appellant  re- 
minded him  of  what  he  had  said,  and  told 
him  be  wanted  to  have  a  friendly  talk  with 
blm  about  the  matter  and  sever  their  friend- 
ly relations;  that  he  desired  to  know  why 
he  had  treated  his  wife  the  way  be  had  the 
day  before,  and  that  he  had  already  in  oth- 
er matters,  to  use  his  expression,  been  giving 
him  "dirt"  The  deceased  replied  in  regard 
to  insulting  appellant's  wife  the  day  before, 
"Yes;  Ood  damn  yon,  what  are  you  going 
to  do  about  it?  I  will  cut  your  tied  damned 
guts  out;"  and  Immediately  rushed  at  blm, 
and  began  cutting  at  blm  with  a  knife,  and 
succeeded  in  cutting  two  or  three  boles  In 
bis  coat.  Inflicting  no  Injury  upon  his  per- 
son, whereupon  appellant  shot  and  killed 
him.  This  Is  as  favorable  as  the  testimony 
could  be  to  the  defendant.  The  state's  case 
Is  to  the  effect  that  the  parties  walked  out 
of  the  gate  and  up  the  road  about  75  yards, 
and  while  standing  talking  appellant  remark- 
ed to  deceased,  "Look,  look  Link,  your  hors- 
es are  about  to  run  away,"  and  as  he  turned 
his  head  to  look  In  the  direction  where  his 
wagon  was  appellant  shot  and  killed  blm. 
So  far  as  the  state's  evidence  is  concerned, 
It  Is  made  to  appear  that  the  deceased  had 
no  knife;  not  only  so,  but  that  one  of  the 
boys  in  the  wagon  had  borrowed  deceased's 
knife  for  the  purixjse  of  pealing  an  apple, 
and  that  be  bad  the  knife  at  the  time  of  the 
homicide  in  his  pocket 

Appellant  contends  under  these  drcom- 
stances  that  the  court's  charge  on  man- 
slaughter was  too  restricted,  in  that  he  only 
submitted  the  issue  of  manslaughter  from 
the  standpoint  of  communicated  Insults,  con- 
tending further  that  Inasmuch  as  the  de- 
ceased bad  repeated  to  appellant  when  he 
talked  with  him  about  the  matter,  "Yes; 
God  damn  you,  what  are  you  going  to  do 
about  it?  I  will  cut  your  guts  out,"  that 
that  was  an  admission  to  him  at  the  time 
of  the  insult,  and  therefore  a  renewal  of  the 
insult  This  being  true,  the  contention  is 
tbat  the  court  should  have  submitted  that 
insult  as  an  adequate  cause,  as  It  was  a  re- 
affirmance  of  It,  and  that  the  court's  charge 
was  too  restrictive  In  limiting  to  commu- 
nicated insults,  when,  in  fact,  deceased  at 
tlie  time  of  the  homicide  had  repeated  the 
insalts,  and  deceased  challenged  the  defend- 
ant to  accept  the  situation,  or  to  do  what 


he  pleased  about  it  We  are  of  opinion  tbat 
appellant's  contention  is  correct,  and  tbat 
the  charge  on  manslaughter  is  too  restric- 
tive. The  charge  on  manslaughter  should 
have  been  submitted  in  the  light  of  the 
statement  at  the  time  of  the  homicide,  view- 
ed in  the  light  of  the  communicated  Insults 
by  the  wife  to  appellant 

[2]  Had  the  jury  given  appellant  man- 
slaughter *with  the  minimum  punishment  It 
would  not  have  been  reversible  error,  but 
the  Jury  did  not  do  this.  They  gave  him  20 
years  for  murder  In  the  second  degree. 

[3]  The  unbroken  Hue  of  decisions,  as  we 
understand  them  in  Texas,  is  that  where 
the  charge  or  the  ruling  of  the  court  is  er- 
roneous, and  may  or  probably  led,  or  did 
lead,  to  a  higher  punishment  than  the  mini- 
mum, it  would  be  error.  If  the  Jury  had 
been  properly  charged  on  the  facts  of  the 
case,  and  afforded  an  opportunity  to  have 
decided  the  case  on  the  Issues  of  manslaugh- 
ter as  the  facts  presented  them,  this  verdict 
may  have  been  mnch  more  favorable  than 
as  found  by  the  Jury.  If  the  ruling  of  the 
court  being  erroneous,  leads  or  probably 
leads  to  either  a  conviction  when  it  would 
not  otherwise  have  occurred,  or,  conceding 
the  guilt  of  the  appellant  led  to  a  higher 
punishment  than  it  would  had  the  law  been 
properly  given,  then  In  either  case  the  error 
Is  fatal,  and  the  Judgment  should  be  revers- 
ed. This  we  understand  to  be  the  settled 
law  in  Texas,  and  we  are  not  prepared  to 
say  that  had  the  court  charged  the  law  of 
manslaughter,  in  the  light  of  the  statements 
made  by  deceased  at  the  time  of  the  homi- 
cide, the  Jury  might  have  given  appellant  a 
much  more  favorable  verdict  than  they  did 
give  him.  They  could  have  given  him  five 
years.  Tbey  could  have  given  him  five  years 
for  murder  in  the  second  degree.  They  could 
have  given  him  manslaughter  with  the  mini- 
mum punishment  of  two  years,  but  this  they 
did  not  do.  We  are  of  opinion  that  this  Is 
not  only  error,  but  of  such  a  nature  as  re- 
quires this  court  to  reverse  the  Judgment. 

[4]  In  regard  to  the  application  for  a  con- 
tinuance, we  dispose  of  it  by  saying,  in  the 
first  place,  a  bill  of  exceptions  was  not  re- 
served to  the  ruling  of  the  court  and,  in 
the  second  place,  upon  another  trial  they 
may  obtain  the  absent  witnesses. 

[6]  Brror  is  assigned  on  the  refusal  of 
the  court  to  give  special  instructions  request- 
ed by  appellant  on  the  Issue  of  self-defense. 
We  do  not  believe  there  was  any  error  in 
this  action  of  the  court,  for  the  reason  that 
the  court  gave  the  same  charge  in  practical- 
ly the  same  language,  or  sufficiently  and  ful- 
ly presented  that  Issne  to  the  Jury  in  the 
general  charge. 

Because  of  the  error  in  the  court's  Charge^ 
on  manslaughter,  the  Judgment  is  reversed, 
and  the  cause  is  remanded. 
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COONS  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa.    Dee.  4, 
1&12.) 

Abbaxjui  and   Battery    (|  96»)  —  Selt-Dk- 

FBNSB— InSTBUCTIONS. 

Where  accuBed  testified  that,  to  protect 
his  son  from  nnlawfnl  violence  sought  to  be  in- 
flicted by  prosecutor  and  his  sister,  he  strack 
prosecutor  with  a  scantling,  the  failure  to 
submit  the  right  of  accused  to  defend  hia  son 
was  reyersible  error,  though  the  requested 
charge  on  the  subject  was  not  accurate. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Ceat  Di«.  H  142-150;  Dec.  Dig.  { 
96.»] 

Appeal  from  Jones  County  Conrt;  Joe  G. 
Bandel,  Judge. 

J.  OL  Coous  was  convicted  of  aggravated 
assault,  and  be  appeals.  Reversed  and  re- 
manded. 

Brooks  '&  Brooks,  of  Anson,  for  appellant 
O.  E.  Lane,  Asst  Atty.  OeiL,  for  the  State. 

PRENDERGAST,  J.  The  appellant  was 
prosecuted  and  convicted  of  an  aggravated 
assault,  and  flned  $25. 

'   The  evidence  by  the  state  was  amply  suf- 
ficient to  sustain  the  verdict. 

Tbere  is  but  one  question  In  the  case  neces- 
sary to  be  decided,  and  tbat  Is  a  complaint  of 
tbe  charge  of  the  conrt  and  the  refusal  of 
appellant's  special  charge  on  the  same  sub- 
ject— ^tbat  of  self-defense.  A  day  or  two  be- 
fore July  9,  1911,  Bert  Coons,  the  son  of  ap- 
pellant, and  Bert's  wife,  had  some  trouble. 
Her  complaint  to  her  husband  was  tbat  her 
husband  permitted  his  father  and  mother 
and  their  children  to  remain  at  his  house, 
and  that  his  father's  children  were  disre- 
spectful and  quite  offensive  to  her  In  their 
treatment  of  her  and  manner  towards  her, 
and  that,  as  her  parents  lived  in  the  same 
town,  she  would  take  their  young  child  with 
her  and  stay  with  her  parents  until  his  t&- 
ther's  family  left  her  home.  She  thereupon 
took  their  child,  left  their  home,  and  went 
to  that  of  her  father.  On  July  9th  said  Bert 
Coons  passed  her  father's  house,  and,  seeing 
his  child  in  the  yard,  proceeded  to  take  it  in  his 
buggy,  and  rapidly  drive  with  it  to  his  home. 
His  wife  saw  him,  and  immediately  followed. 
Arriving  at  their  home,  some  wrangle  and 
struggle  occurred  between  them,  she  endeav- 
oring to  get  possession  of  her  child  and  re- 
turn to  her  father's  with  it,  and  her  husband 
resisting  and  refusing  this.  Hot  words  and 
some  scuffling  occurred  between  them.  Ap- 
pellant appeared  on  the  scene  while  this  was 
going  on  between  his  son  and  his  wlfe^  he 
having  in  his  hand  at  the  time  a  butcher 
,  knife,  and  told  his  son,  so  some  of  the  wit- 
nesses say,  that  he  would  slap  hell  out  of 
her,  and  then  went  out  of  the  room  where  the 
wrangling  and  scuffling  occurred.  Bert's  wife 
claimed  that  she  was  only  temporarily  leav- 
ing her  husband,  and  she  wanted  to  keep  her 


child  with  her  during  that  time,  while  her 
husband  claimed  that  she  intended  to  take 
th^  child  and  permanently  abandon  him. 
Just  at  this  point  Mrs.  Goon's  young  brother, 
upon  whom  the  assault  and  battery  is  alleg- 
ed to  have  l>een  committed,  appeared,  when 
his  sister,  Mrs.  Coons,  called  him  to  come 
to  where  she  and  her  husband  were,  and  ver- 
ify her  purpose  and  intent  in  going  to  her 
father's  with  the  child.  Her  brother  started 
into  the  house.  Appellant's  son  Bert  there- 
upon cursed  him  and  called  him  opprobrious 
epithets,  ordered  him  not  to  come  Into  the 
house,  immediately  got  his  target  rifle,  and 
presented  it  towards  his  brother-in-law,  but 
bis  brother-in-law  stated  that,  as  his  sister 
had  called  for  him,  he  was  going  in  and  did 
proceed  to  go  in;  that  her  brother,  upon 
reaching  them,  to  keep  from  being  shot,  seiz- 
ed the'  gun,  and  Bert's  wife  also  seized  It, 
the  three  struggling  for  the  possession  of  tbe 
gun.  Appellant  claims  that  he  saw,  heard, 
and  knew  nothing  of  this,  but  that  his  little 
girl,  13  years  of  age,  thereupon  Informed  him 
that  they  were  about  to  kill  Bert,  and  to  run 
and  help  him;  that  he  at  once  ran  around 
the  house,  and  in  going  picked  up  what  the 
witnesses  show  to  have  been  a  scantling  two 
by  four  Inches,  some  three  or  four  feet  long, 
and  ran  up  and  struck  Mrs.  Coon's  brother, 
Mllner,  whom  be  Is  charged  to  hare  com- 
mltted  this  aggravated  assault  upon.  He  tes- 
tified that  he  struck  said  Milner  with  this 
scantling  only  one  lick,  and  did  so  to  protect 
his  son  from  what  he  thought  was  an  as- 
sault upon  him  to  either  kill  him  or  to  se- 
riously Injure  him,  and  to  make  MUner,  the 
assaulted  party,  turn  loose  the  gun. 

The  evidence  further  shows  that,  immedi- 
ately after  Milner  was  struck  this  Uck,  It 
caused  him  to  sink  down,  and  that  he  im- 
mediately left,  went  out  of  the  yard.  Appel- 
lant went  around  the  house,  and  then  they 
had  some  wordy  altercation  and  perhaps 
cursing.  Proper  objection  was  made  to  the 
court's  charge  In  submitting  appellant's  claim- 
ed act  in  defense  of  his  son,  and  his  special 
charge,  which  he  asked  and  which  was  re- 
fused on  tbat  subject  In  tbe  courf  s  charge, 
excepted  to,  he  stated  that  every  person  was 
permitted  by  law  to  defend  himself  against 
any  act  of  unlawful  violence  offered  to  his 
person,  but  did  not  in  that  portion  of  the 
charge  state.  Instead  of  having  a  right  to  de- 
fend himself,  that  he  also  had  the  right  to 
defend  another,  in  this  instance  his  eon,  from 
such  unlawful  violence.  Tbe  evidence  did 
not  raise  tbe  question  of  the  defoiae  of  ap- 
pellant himself,  but  it  did  raise  the  questl<Hi 
of  an  assault  and  battery  being  committed 
in  defense  of  his  son.  The  charge  requested 
on  this  point  while  It  is  not  a  model  tor  such 
charge,  did  state  that  the  law  Justified  an- 
other to  act  in  defense  of  another,  and  re- 
quired, before  conviction,  the  Jury  to  believe 
beyond  a  reasonable  doubt  that  when  appel- 
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lant  struck  MUner,  If  they  believed  be  strack 
Urn,  wbfle  Ub  aon,  bla  daagtater-ln-law,  and 
MUner  were  struggling  orer  tlie  possession 
of  the  gon  for  the  purpose  of  making  MUner 
release  said  gnn,  and  at  the  time  be  struck 
him  appellant  believed  that  his  son  was  about 
to  be  unlawfully  assaulted  by  MUner,  or  that 
hlB  son  was  In  danger  of  serious  bodily  In- 
Jury  from  Mllner,  then  to  acquit  appellant 
This  feature  of  the  court's  charge  was  not 
submitted  In  the  charge  complained  of,  but 
was  substantially  so  In  that  requested  by  ap- 
peUant  and  refused. 

It  may  be  that,  under  the  testimony  in  the 
case,  the  jury  would  not  have  believed  ap- 
pelant under  aU  the  circumstances,  yet  the 
testimony  made  It  necessary  for  the  court  to 
properly  submit  that  question  to  the  Jury  for 
them  to  find,  and  the  court  could  not  take  It 
away  from  the  Jury.  For  this  error  of  the 
court  In  its  main  charge  and  the  refusal  to 
submit  the  question  substantially  as  appel- 
lant requested.  It  will  be  necessary  to  reverse 
the  judgment  and  remand  the  cause. 


BISHOP  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1912.) 

1.  Cbiminai.   Law   (|  442*)— Btidxnck— Ad- 
KissiONS— Lettkbb. 

In  a  prosecution  for  seduction,  evidence 
by  the  proeecutrlz  that  certain  letters  were 
written  by  defendant  to  her  rendered  them  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1027;   Dec.  Dig.  f  442.*] 

2.  SEDucnoir  (|  46*)— Cobbobobatior— Let- 

TEBS. 

In  a  prosecution  for  seduction,  where 
prosecntriz  alone  testified  that  certain  letters 
offered  in  evidence  at  the  trial  had  been  writ- 
ten to  ber  by  defendant,  such  letters  could  not 
furnish  corroborative  evidence,  since  she  could 
not  corroborate  herself. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  {|  8a-86;   Dec  Dig.  |  46.*] 

8.  Cbiminal  Law  (|  722%*)— CBOss-BzAia- 

KATion— Qtncsnoirs. 

In  a  criminal  prosecution,  questions  by  the 
state's  attorney,  on  cross-examination  of  a 
witness,  whether  he  came  to  testify  in  the 
case  nntil  he  found  out  that  defendant  had 
been  convicted  and  sentenced  to  the  peniten- 
tiary on  a  former  trial,  and  whether  he  knew 
tliat  defendant  was  convicted  and  sentenced  at 
a  former  trial,  were  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1675;  Dec.  Dig.  i  722Vi.*] 

Appeal  from  District  Cburt,  Comanche 
County;   J.  H.  Arnold,  Judge. 

WiUie  Blsliop  was  convicted  of  seduction, 
and  he  appeals.    Reversed  and  remanded. 

Callaway  &  Callaway,  of  Comanche,  and 

3.  B.  Stubblefleld,  of  Eastland,  for  appellant 
C  S2.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  AppeUant  was  prosecuted 
and  convicted  of  the  offense  of  seduction,  and 
his  punishment  assessed  at  three  years'  con- 


finement In  the  state  penitentiary.  This  Is 
the  second  appeal  In  this  case;  the  opinion 
of  the  court  on  the  former  appeal  being  re- 
ported in  144  8.  W.  278. 

The  testimony  of  the  prosecuting  witness. 
Miss  Ethel  Harrison,  would  support  a  ver- 
dict that  appeUant  was  guilty  of  seduction, 
if  her  testimony  was  corroborated  as  requir- 
ed by  law ;  but  one  of  the  serious  questions 
In  the  case.  Does  the  testimony  corroborate 
her  sufilciently,  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense? 
Miss  Harrison  testifies  that  the  first  act  of 
intercourse  took  place  at  her  father's  resi- 
dence Just  before  Christmas;  that  she  was 
in  the  room  with  her  father,  mother,  and 
sister,  and  Frank  Brooks;  that  appellant 
came  by  and  touched  her  shoulder  and  asked 
her  to  go  out  on  the  front  gallery,  when  by 
his  promises  and  assurances  she  was  Induced 
to  jrleld  her  person  to  him.  The  father,  moth- 
er, sister,  nor  Frank  Brooks  were  not  called 
to  corroborate  this  circumstance.  Had  they 
been,  or  either  of  them,  and  they  corroborat- 
ed h»  in  ber  testimony  that  appeUant  was 
present  on  that  occasion,  and  they  went  out 
on  the  gallery  together,  with  the  testimony 
of  Miss  Flora  Roscoe,  the  testimony  would 
be  ample  to  support  the  conviction.  Why 
the  prosecuting  attorney  did  not  call  the 
ftatber,  mother,  sister,  nor  Frank  Brooks  Is 
not  apparent  of  record,  although  the  record 
discloses  a  portion  of  them  were  in  attend- 
ance on  court 

[1, 2]  The  prosecuting  officers  evidently  re- 
lied on  the  letters  said  to  have  been  written 
by  appeUant  and  introduced  in  evidence. 
Miss  Harrison  testified  that  the  letters  were 
written  by  appellant,  and  this  rendered  them 
admissible  in  evidence;  but  could  they  be 
used  to  corroborate  her,  when  she  alone  tes- 
tified they  were  written  by  appeUant?  Elim- 
inate ber  testimony,  and  the  letters  go  with 
it  If  It  was  desired  to  use  the  letters  as 
corroborative  testimony,  some  evidence,  other 
than  that  of  Miss  Harrison,  should  have 
been  Introduced  tending  to  show  that  appel- 
lant wrote  the  letters.  An  accomplice  cannot 
corroborate  herself,  and  no  testimony  she 
gives  can  be  so  used.  If  the  state  had  in- 
troduced any  testimony,  other  than  that  of 
Mlas  Harrison,  that  the  letters  were  written 
by  appeUant,  or  were  in  his  handwriting, 
they  might  be  corroborative  of  her  testimony ; 
but  no  such  evidence  was  Introduced,  and 
appellant  asked  a^  special  charge  which  should 
have  been  given.  The  charge  reads  as  fol- 
lows: "Should  you  find  from  the  evidence 
that  the  prosecuting  witness,  Ethel  Harrison, 
testified  that  she  received  from  the  defend- 
ant certain  letters,  which  have  been  introduc- 
ed in  evidence  before  you,  and  you  should 
further  find  that  no  other  witness  testified 
that  the  defendant  wrote  and  maUed  said 
letters,  and  that  the  state  must  rely  alone 
upon  the  testimony  of  said  Ethel  Harrison 
for  the  purpose  of  showing  the  defendant 
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wrote  Bald  letters,  tbm  and  In  that  event  yon 
are  Instmcted  that  said  letters  would  not  be 
saffldent  within  themselves  and  alone  to  cor- 
roborate the  testimony  of  said  Ethel  Har- 
rison and  to  warrant  a  conviction  of  the 
defendant  In  other  words,  the  law  requires 
that  the  prosecuting  witness,  Ethel  Harrison, 
shall  be  corroborated  by  other  testimony  than 
her  own  and  by  such  testimony  as  tends  to 
connect  the  defendant  with  the  commission 
of  the  crime  with  which  he  is  charged,  and. 
If  no  other  witness  in  the  case  testified  that 
the  defendant  either  wrote  or  mailed  said 
letters  than  the  said  Ethel  Harrison,  then 
and  In  such  event  the  said  letters  within 
themselves  and  alone  would  not  furnish  the 
corroboration  which  the  law  requires  In  or- 
der to  warrant  a  conviction  of  the  defend- 
ant" 

This  charge  should  have  been  given  when 
the  state  offered  no  evidence  other  than  that 
of  Miss  Harrison  that  appellant  wrote  the 
letters.  She  could  not  corroborate  herself. 
Smith  V.  State,  58  Tex.  Cr.  R.  106,  124  S. 
W.  919. 

[8]  It  Is  shown  by  bill  of  exceptions  No.  1 
that,  on  cross-examination  of  the  witness  Mrs. 
Vlnle  Stanfleld,  the  district  attorney  asked 
her:  "You  never  came  here  to  testify  in  this 
cause  until  yon  found  out  that  the  defendant 
had  been  convicted  and  sentenced  to  the 
penitentiary  on  a  former  trial?"  And  on 
cross-examination  of  the  witness  John  Chat- 
man  the  district  attorney  asked  him:  "You 
know  that  the  defendant  was  convicted  at 
a  former  trial  In  this  court  and  given  a 
term  of  three  years  In  the  penitentiary?" 
Such  questions  were  highly  improper  and 
should  not  have  been  asked.  Wyatt  v.  State, 
58  Tex.  Cr.  R.  116,  124  S.  W.  929,  137  Am. 
St  Rep.  926,  and  cases  there  cited.  The 
court  excluded  the  testimony  when  his  atten- 
tion was  called  to  It  but  we  call  attention 
to  this  error  that  prosecuting  attorneys  may 
avoid  It  in  the  futnre. 

We  do  not  deem  It  necessary  to  discuss  the 
other  questions  raised  In  the  motion  for  new 
trial,  but  on  account  of  the  above  errors 
the  case  must  be  reversed.  Jlllminate  the 
letters,  and  the  corroboration  Is  not  suflSclent 
to  sustain  the  verdict  and  these  letters  were 
only  proven  up  by  the  testimony  of  the  al- 
leged seduced  person,  who  In  law  was  an  ac- 
complice. 

Reversed  and  remanded. 


WALKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 
27,  1912.) 

L  BTJBOLABT     (I    41*)— EVIDKNCE. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  if  94^103,  109;  Dec  Dig.  |  41. •] 


2.  Cbiiunai,   Law    (|    1166%*)  —  Appkai.— 
PsEJanicB— Objections  to  Jubobs. 

Where  accused  did  not  exhaust  bis  per- 
emptory challenges,  he  was  not  prejudiced  by 
the  overruling  of  challenges  of  certain  jurors 
for  cause,  whom  accused  thereupon  challenged 
peremptorily. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3114-3123;  Dec.  Dig.  i 
1166%.»] 

3.  BUBOLABT    ({  34*)— EvinENCE— WEIOBT. 

In  a  prosecution  for  burglary  of  a  dothing 
store,  evidence  of  the  manager  of  the  store 
concerning  the  suit  case  and  dothing  claimed 
to  have  been  stolen  was  not  objectionable,  on 
the  ground  that  the  {;oods  j>roduced  and  ex- 
hibited were  not  sufficiently  identified  as  those 
stolen;  the  objection  going  to  the  weight  and 
not  to  the  admissibili^',  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Burglaiy, 
Cent  Dig.  |  86;   Dec.  Dig.  |  34.*] 

4.  CBiinNAi,  Law  <H  419,  420,  650*)— Evi- 

DKNCB— HeABSAT. 

Where  a  clerk  of  the  store  alleged  to  have 
been  burglarized,  on  discovering  the  burglary, 
showed  -tne  owner  as  soon  as  he  arrived  how 
the  door  had  been  unfastened  and  an  entry 
effected,  the  owner  was  entitled  to  illustrate 
with  a  stick  the  condition  of  the  bar  with 
which  the  door  had  been  fastened,  and  the 
door,  but  was  not  entitled  to  state  what  was 
told  him  by  his  clerk. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  973-983,  1457;  Dec.  Dig. 
If  419,  420,  6».*T 

5.  Cbiminal  Law  (f  369*)— Evidkrce— Oth- 
EB  Offenses. 

Where,  in  a  prosecution  for  burglary,  de- 
fendant denied  that  he  bad  committed  it  bat 
claimed  he  had  purchased  the  stolen  property 
from  6.,  while  the  state  claimed  defendant  and 
G.  acted  together  in  commltthig  the  burglary, 
evidence  that  G.  had  previously  committed  oth- 
er burglaries  in  the  same  town,  with  which 
defendant  had  nothing  to  do,  was  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  822-824;  Dec.  Dig.  f  860.*] 

6.  Cbiminai,  Law  (f  844*)— iNarBtrcnoRS- 
Objectionb. 

An  objection  to  a  part  of  the  diarge  on 
circumstantial  evidence,  that  it  did  not  cor- 
rectly define  circumstantial  evidence,  nor  ap- 
ply it  to  the  facts  of  the  case,  without  point- 
mg  out  specifically  wherein  it  was  defective, 
was  insnffident. 

[Ed.  Note.— For  other  cases,  see  Crimiosl 
Law,  Cent  Dig.  f  2026;  Dec.  Dig.  f  844.*] 

7.  Cbiunal  Law   (f  792*)— Instbucttors— 

PBINCIFALS  ANn  ACCESSOBIES. 

Where  the  state  claimed  that  if  accused 
himself  did  not  commit  the  burglary  in  ques- 
tion, he  nevertheless  participated  therein  as  a 
principal  with  another,  and  defendant's  own 
evidence  indicated  such  participation,  the  coort 
did  not  err  in  charging  on  principals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  ff  1818-1820;  Dec.  Dig.  f 
792,*] 

Appeal  from  District  Court,  Comaiudw 
Cotmty;   3.  H.  Arnold,  Judge. 

Rowe  Walker  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Callaway  &  Callaway,  of  Comanche,  for 
appellant  C.  E.  Lane,  Asst  Atty.  Gen,  for 
the  State. 

PRENDEROAST,  J.  The  appellant  was 
Indicted  and  convicted  of  burglary,  and  his 


•Tor  other  oases  §••  same  topic  and  section  NUMBER  In  0«c.  Dig.  *  Am.  Dig.  Kej-No.  SerlM  *  Rep'r  Indaxes 


Digitized  by 


Google 


TexJ 


WALKER  T.  STATB 


823 


penalty  fixed  at  two  years,  wbicb  te  the  low* 
est  penalty  prescribed  by  law. 

[1]  It  la  nnnecessary  to  glre  a  detailed 
statement  of  the  evidence.  It  was  clearly 
safBclent  to  authorize  the  jury  to  find  that 
on  or  about  June  19,  1011,  the  stpre  of  the 
Farmers'  Union  at  De  Leon  in  Comanche 
county,  in  charge  of  and  under  the  control  of 
one  Morton,  was  burglarized,  and  a  suit  case, 
a  suit  of  dothes,  and  other  clothing  were 
stolen  therefrom.  This  suit  case  and  the 
clothing  were  soon  afterwards  recovered  and 
snfBciently  identlfled  to  show  that  it  was 
the  property  stolen  from  said  store  at  said 
time.  Appellant  was  shown  to  have  lived  In 
said  town  of  De  Leon  since  early  boyhood. 
He  was  about  17  years  old  at  the  time  of  this 
burglary.  He  was  shown  to  be  reasonably 
familiar  with  the  store,  and  in  it  the  evening 
of  the  burglary,  and  was  also  In  It  the  next 
morning  after  the  burglary.  He  left  De  Leon 
the  evening  after  the  burglary  on  a  freight 
train  about  3  o'clock  in  the  evening.  By  his 
own  testimony  he  claimed  that  he  bought  this 
salt  case  and  clothing  from  one  Ed  Gray 
about  2  o'clodc  the  night  of  the  burglary,  pay- 
ing him  $4.15  therefor;  that  be  and  Gray 
were  at  the  depot  at  that  time  of  night,  and 
that  Gray  left  on  the  train  a  few  minutes 
after  his  (appellant's)  claimed  purchase  of 
the  suit  case  and  clothing;  that  he  hid  the 
suit  case  and  Its  contents  under  a  house  that 
night,  and  himself  slept  In  an  open  park — 
not  at  his  grandfather's,  where  he  la  shown 
to  have  lived,  If  be  could  be  said  to  have  a 
place  of  habitation.  On  the  freight  train  In 
the  evening  after  he  left  De  Leon  going 
north,  be  Is  shown  to  have  had  this  suit  case 
filled  with  these  clothes-  In  effect,  on  this 
occasion,  he  told  the  brakeman,  to  whom  be 
tried  to  sell  some  of  the  clothes,  and  did 
sell  a  pair  of  pants,  that  he  bought  the  goods 
on  a  credit  and  was  leaving  the  country,  not 
stating  to  that  witness  from  whom  he  bad 
bought  the  clothes  and  suit  case,  although, 
in  effect,  asked  about  It  He,  on  the  next 
day.  Is  shown  to  have  had  the  said  suit  case 
filled  with  said  clothes  In  Cisco,  some  30 
miles  north  from  De  Leon,  and  that  on  that 
day  he  sold  some  two  suits  of  the  clothes. 
The  first  person  to  whom  be  sold  some  of 
these  clothes  on  that  day  inquired  where  be 
got  so  many  clothes,  and  he  stated  that  he 
bad  been  working  on  the  railroad,  and  want- 
ed to  quit  his  Job,  and  could  not  get  his 
money,  and  that  he  traded  his  time  check 
for  the  clothes,  and  got  them  from  said 
Farmers'  Union  store  in  De  Leon.  Later, 
on  the  same  day,  when  he  sold  another  suit 
of  the  clothes  to  another  witness  and  was 
asked  where  he  got  them,  he  claimed  that 
he  bought  them  at  De  Leon  from  a  clerk  In 
said  Union  store.  This  witness  could  not 
tell  for  certain  whether  be  said  Ed  Gray,  or 
Ed  Morton,  or  £ld  somebody  else.  To  an- 
other witness,  the  same  day  or  the  day  later, 
to  whom  he  sold  some  more  of  the  clothes, 
be  claimed  that  he  was  broke,  and  trying 


to  get  some  money  to  go  off  and  get  a  job, 
and  did  not  tell  this  witness  from  whom  or 
where  be  got  the  clothes.  It  was  clearly 
shown  that  be  did  not  buy  the  clothes,  or  any 
of  them,  or  suit  case,  from  either  of  the 
clerics  In  said  store,  there  being  only  two 
clerks  or  employte  In  said  store. 

After  he  had  made  the  disposition  of  the 
different  suits  and  pieces  of  clothes  above 
mentioned.  It  seems,  the  officers,  upon  in- 
vestigation, began  to  hunt  him  to  arrest  him 
for  said  burglary.  He  heard  of  this,  and  be- 
gan to,  undertake  to  evade  arrest,  and  skipped 
about  from  first  one  place  to  another  to 
various  towns  on  the  Texas  Central  and 
Texas  &  Pacific  Railroads,  but  was  ultimate- 
ly arrested  when  fleeing  and  attempting  to 
get  out  of  the  country.  Later,  after  arrest 
for  this  burglary,  when  the  county  attorney 
and  justice  of  the  peace  were  investigating 
the  question,  he  made  a  written  statement. 
At  first  he  stated,  and  had  it  written  down, 
that  be  bought  the  clothes  from  EA  Gray  at 
Cisco,  and  that  they  were  delivered  to  talm 
at  Cisco,  some  SO  to  85  miles  from  De  Leon. 
After  having  so  stated,  and  having  that  so 
written  dovni,  the  county  attorney  and  jus- 
tice of  the  peace  told  him  that  they  knew 
that  was  not  true,  because  they  bad  found 
from  others  that  they  saw  him  hide  the  suit 
case  under  some  coal  in  a  coal  tinder  in  De 
Leon.  Then  he  had  that  statement  erased, 
and  stated  that  be  bought  and  received  the 
suit  case  and  clothes  from  Ed  Gray,  and  that 
Ed  Gray  delivered  to  him  in  De  Leon,  be 
paying  Ed  Gray  $4.15  therefor.  The  property 
was  shown  to  have  been  worth  many  times 
more  than  $4.15.  He  sold  part  of  the  prop- 
erty at  what  he  stated  at  the  time  was  much 
less  than  the  goods  were  worth,  and  got 
something  like  $10  to  $15.  It  was  shown  on 
the  trial  that  the  state  had  made  repeated 
efforts  to  get  Gray  as  a  witness  for  the  state 
and  that  appellant  made  none.  The  state 
failed  to  get  him;  that  Gray  had  been  ar- 
rested at  first  for  this  offense,  but  upon  In- 
vestigation discharged;  that  afterwards  be 
was  arrested  and  placed  In  jail  for  other 
offenses,  broke  jail,  and  bad  not  been  ap- 
prehended since.  Upon  the  whole,  the  evl- 
Aence  was  amply  sufficient  to  sustain  the , 
conviction.  It  was  largely  upon  circum- 
stantial evidence.  The  court  gave  a  correct 
and  proper  charge  on  circumstantial  evi- 
dence. 

Appellant  has  several  bills  of  exception, 
not  one  of  which  Is  sufficient  under  the  rules 
to  require  this  court  to  consider  the  point 
attempted  to  be  raised.  Section  867,  p.  657, 
and  section  1123,  p.  732,  of  White's  Ann. 
Code  Cr.  Proc.  However,  we  have  gone  over 
every  one  of  his  bills,  and,  as  explained  and 
qualified  by  the  court,  no  reversible  error 
whatever  is  shown. 

[2]  By  bis  first  bill  he  claims  that  the 
court  erred  in  refusing  to  sustain  bis  chal- 
lenge for  caude  to  several  of  the  Jurors,  not 
one  of  whom  served  ou  the  Jury.    The  court. 
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In  allowing  this  bill,  shows  that  the  voir  dire 
examination  of  the  Jurors  did  not  disqualify, 
them  from  serving.  Notwithstanding  this, 
appellant  peremptorily  challenged  them,  and 
did  not  exhaust  his  challenges,  and  no  ob- 
jectionable Juror  sat  upon  the  Jury,  and  no 
Injury  whatever  Is  shown,  even  If  It  were 
conceded  that  the  court  should  have  sus- 
tained his  challenges. 

[3]  There  are  several  bills  complaining  of 
the  action  of  the  court  in  permitting  Morton, 
the  manager  of  the  store,  to  produce,  iden- 
tify, and  testify  about  the  suit  case  and 
clothing  claimed  to  have  been  stoloi  from 
said  store  at  the  time  of  the  burglary.  Ap- 
pellant's objection  to  this  character  of  testi- 
mony was  that  the  goods  produced  and  ex- 
hibited were  not  sufficiently  identified  as 
those  which  were  so  stolen.  This  would  go 
to  the  weighty  and  not  to  the  admissibility, 
of  the  evidence.  The  testimony  by  the  state's 
witnesses  suffldently,  and  we  think  clearly. 
Identified  the  suit  case  and  some  of  the 
clothes  stolen  from  said  store.  The  court. 
In  qnaliCylng  these  bills,  showed  that  this 
testimony  objected  to  was  only  a  part  of  the 
state's  testimony  as  to  the  identification  of 
the  stolen  goods  at  the  time  of  the  burglary. 

[4]  It  was  shown  that  Mr.  Stover,  one  of 
the  two  clerks  in  said  store,  reached  the 
store  next  morning  after  the  burglary  before 
Mr.  Morton,  the  other  clerk  and  manager 
thereof,  did.  Upon  discovering  that  the 
house  had  been  burglarised,  as  soon  as  Mor- 
ton arrived,  he  showed  him  the  situation  of 
things,  and  how  the  door  had  been  unfas- 
tened and  an  entry  effected,  and  then  an  at^ 
tempted  reclosing  of  the  door  after  the 
burglary.  Both  of  these  witnesses  testified, 
and  Stover,  on  the  trial,  illustrated  and 
showed  to  the  jury  bow  the  door  had  been 
opened,  the  entrance  effected,  and  an  at- 
tempted reclosing  and  refastening  of  the 
door  had  been  made.  Appellant's  objection 
to  Morton's  testimony  was  that  what  Stover 
had  told  him  about  how  the  door  had  been 
opened,  etc.,  was  Inadmissible  as  hearsay. 
The  court,  In  qualifying  the  bills,  states  that 
he  allowed  the  witness  to  Illustrate  before 
the  Jury  with  a  stick  the  condition  of  the 
bar  and  door  in  question,  but  did  not 
permit  him  to  state  a  word  the  witness 
Stover  had  said  to  him.  No  error  Is  shown 
In  this. 

[6]  By  another  bill  appellant  claims  that 
the  court  would  not  permit  him  to  prove  by 
several  witnesses' named  that  said  Ed  Oray 
had  stolen  a  lot  of  goods  from  various  stores 
and  i)erson8  In  De  Leon  prior  to  said  bur- 
glary, and  had  secreted  them  under  the 
Baptist  Church  in  De  Leon,  and  had  sold 
various  of  these  stolen  articles  some  time 
before  this  burglary,  and  that  appellant  had 
nothing  to  do  with  those  thefts.  The  court, 
In  effect,  refused  to  approve  this  bill,  stating 
that  he  did  not  agree  that  it  correctly  stated 
the  tacts;    bat  he  further   explained  and 


qualified  It  by  stating  that  appellant  did 
offer  to  prove  prior  to  this  burglary  on  dis- 
tinct and  different  occasions  that  some  other 
boys,  Including  Ed  Oray,  Iiad  stoloi  goods, 
and  perhaps  burglarized  a  store  or  stores. 
In  De  Leon,  that  he  would  not  i)ermlt  the 
time  of  the  court  In  this  trial  to  be  taken  up 
by  Inguii-ing  into  extraneous  crimes,  and 
sought  to  confine  the  testimony  to  the  case 
on  trial,  that  while  It  was  the  theory  of  the 
state  that  Gray  and  appellant  acted  together 
In  the  burglary  In  question,  he  did  not  think 
It  proper  to  go  into  the  proof  of  these  spedfie 
extraneous  crimes  by  Oray,  if  any.  The 
testimony  was  Inaidmissible  In  this  case,  and 
especially  so  as  explained  by  the  court. 

[I]  There  are  some  complaints  of  various 
paragraphs  of  the  court's  charge.  We  have 
carefully  gone  over  the  whole  charge,  and 
find  that,  taken  as  a  whole,  It  is  an  admi- 
rable one,  and  presents  all  of  the  varioos 
questions  arising  In  the  case  properly  to  the 
Jury  for  a  finding  therein.  None  of  his 
criticisms  show  any  reversible  error  at  alL 
Some  of  his  complaints  of  the  cliarge  are 
too  general,  and  do  not  point  out  any  apedt- 
Ic  error.  For  Instance,  he  qnotes  only  a  part 
of  the  diarge  of  the  court  on  circumstantial 
evidence,  and  then  says  that  particnlar 
paragraph  was  error.  In  that  It  did  not  cor- 
rectly define  circumstantial  evidence^  and 
does  not  correctly  apply  it  to  the  facts  of 
the  case,  not  pointing  out  wherein  It  did 
not  correctly  define  circumstantial  evidence, 
and  not  pointing  out  wherein  It  did  not  cor- 
rectly apply  to  the  facts  of  the  case.  We 
have  considered  It  In  connection  with  the 
case  and  the  whole  charge,  and  can  find  no 
error  therein. 

[7]  He  also  complains  that  the  court 
charged  on  principals,  claiming  that  such 
charge  was  not  called  for,  and  there  was  no 
allegation  in  the  Indictment  that  aH>ellant 
acted  with  any  other  In  committing  the  of- 
fense, If  any  was  committed.  The  theory  of 
the  state,  as  stated  by  the  court,  was  that,  if 
appellant  himself  did  not  commit  the  burgla- 
ry, he  participated  therein  as  a  principal 
with  said  Bd  Oray;  and  appellant's  own  evi- 
dence on  this  point  raised  such  question,  and 
made  it  proper  for  the  court  to  so  charge, 
and  the  charge  on  the  subject,  taken  as  a 
whole,  correctly  applies  the  law  to  the  facts. 

The  court  gave  a  full,  fair,  and  correct 
charge  on  the  subject  of  appellant  being 
found  In  possession  of  the  recently  stolen 
property  from  said  burglarized  house  at  the 
time  of  the  burglary.  This  charge  is  strictly 
In  conformity  to  charges  on  the  subject  uni- 
formly approved  as  correct  by  this  court. 
Section  1518,  White's  Ann.  P.  O.  p.  624. 

We  have  considered  all  of  appeUanlfa 
assigned  errors  in  this  case,  and  find  that 
none  of  them  are  sufficient  to  authorize  thia 
court  to  reverse  the  Judgment  In  this 

The  Judgment  la  affirmed. 
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ZINN  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     Nov. 

18,  1912.    On  Motion  for  Rehearing, 

Dec.  4,  1012.) 

iRDICTUEirr  AND  INTOBIUTIOR   (|  70*)— SXTF- 

FiciENOT  or  AoovsAXioR  —  Chaboiro  Of- 
fense. 

An  Information  by  a  connty  attorney,  ap- 
on  aifidavit  attached,  presenting  that  defend- 
ant unlawfully  bet  at  a  game  of  cards  at  a 
place  not  then  and  there  a  private  residence 
occupied  by  a  family,  and  that  affiant  had  rea- 
son to  beUeve  and  did  believe  that  defendant 
then  played  at  cards  at  a  place  no(  then  and 
there  a  private  residence,  is  defective,  in  that 
it  does  not  present  to  the  conrt  that  accused 
had  violated  a  law,  but  only  that  some  affiant 
charged  him  with  committing  the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  192;  Dec.  Dig. 
I  70.»1 

Appeal  from  Hamilton  County  Court;  R. 
Q.  Morpbree,  Judge. 

Ollie  Zlim  was  convicted  of  a  violation  of 
the  gaming  laws,  and  he  appeals.  Reversed, 
and  prosecution  dismissed. 

S.  B.  Allen,  of  Hamilton,  for  aiq?ellant  C. 
B.  Lane,  Asst  Atty.  Oen.,  for  tlie  Stata 

DAVIDSON,  P.  J.  This  Is  a  conviction 
for  a  violation  of  tlie  gaming  laws. 

The  statement  of  facts  and  bills  of  ex- 
ception were  filed  after  the  adjournment  of 
conrt  The  case  being  appealed  from  the 
county  court,  there  must  be  an  order,  en- 
tered of  record,  authorizing  the  filing  of  these 
papers  after  term  time,  in  order  to  author- 
ize tills  court  to  consider  and  review  them. 
In  the  absence  of  these  matters,  there  is 
nothing  whldi  the  conrt  can  tutelllgently  re- 
vise. 

Tbe  judgment  Is  ordered  to  be  affirmed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  the  term  the  appeal 
herein  was  affirmed,  without  reference  to  the 
statement  of  facts.  It  Is  shown  now  the 
statement  of  facts  was  filed  within  the  20 
days  allowed  by  the  court,  and  will  be  con- 
sidered. 

The  motion  for  rehearing  calls  our  atten- 
tion to  the  fact  that  we  overlooked  the  mo- 
tion to  quash  and  in  arrest  of  judgment,  con- 
tending that  the  information  is  not  sufficient. 
The  information  diarges  as  follows:  "In  the 
name  and  by  the  authority  of  the  state  of 
Texas,  now  comes  P.  M.  Rice,  county  attor- 
ney of  Hamilton  county,  Texas,  upon  affida- 
vit of  J.  E.  Beck,  hereto  attached  and  made 
a  part  hereof  and  in  behalf  of  said  state 
presents  in  the  county  court  of  Hamilton 
county,  Texas,  at  tbe  April  term,  1912,  of 
said  court,  that  heretofore  to  wit,  on  or 
abont  the  13th  day  of  November,  1911,  in 
said  county  of  Hamilton  and  state  of  Texas, 
.one  Ollle  Zinn  did  then  and  there  unlawfully 
bet  at  a  game  of  cards  at  a  place  not  then 
and  there  a  private  residence  occupied  by 
a   family.    •    •    •    And  the  affiant  afore- 


said upon  his  oath  aforesaid  farther  deposes 
and  says  that  he  has  reason  to  believe  and 
does  believe  that  heretofore,  to  wit,  on  or 
about  the  13th  day  of  November,  1911,  in 
said  connty  of  Hamilton,  state  of  Texas,  one 
Ollie  Zlnn  did  then  and  there  play  at  a  game 
of  cards  at  a  place  not  then  and  there  a 
private  residence  occupied  by  a  family,  con- 
trary," etc.  The  contention  Is  made  that  the 
information  does  not  present  In  the  court, 
under  the  last  count  mentioned  and  quoted, 
that  appellant  bad  violated  the  law;  that 
it  only  presents  to  the  court  that  the  afitont 
further  deposes  and  says: 

This  is  not  sufficient  The  Information 
may  allege  that  the  affidavit  was  filed,  but 
it  must  allege  that  the  county  attorney  pre- 
sented in  the  court  that  appellant  did  the 
prohibited  thing.  It  is  not  sufficient  to  pre- 
sent that  there  was  an  affidavit  filed  to  the 
effect  that  appellant  committed  the  offense, 
but  the  county  attorney  must  directly  present 
the  fact  that  he  charges  and  presents  in  the 
court  that  appellant  did  the  act  of  which 
complaint  ia  made.  The  first  count  In  tbe 
information  was  propoiy  pteBeateA;  but  It 
does  not  present  that  appellant,  on  ^tber  of 
the  subsequent  counts  in  the  information, 
committed  the  offense.  It  only  states  the 
fact  that  the  afllant  whoever  he  may  have 
been,  charged  aiqpellant  with  committing  the 
offense.  It  nowhere,  in  connection  with  the 
third  coimt  presents  that  appellant  violated 
the  law  as  charged  in  that  count 

For  this  reason,  the  judgment  is  reversed, 
and  the  prosecution  is  ordered  dismissed. 


TATE  V.  STATB.t 
(Court  of  Criminal  Appeals  of  Texas.     Nov. 

20,  1912.) 
CaiiaNAi.  Law  (|  786*)- Aoooicfuoks— Who 

ABB. 

Where  the  evidence  In  no  way  connected 
a  witness  with  the  crime  charged,  he  was  not 
an  accomplice,  so  as  to  authorise  or  require 
the  submission  to  the  jury  of  the  question 
whether  he  was  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1219,  1220,  1701,  1702, 
1705,  1716;   Dec.  Dig.  |  736.  •] 

Appeal  from  District  Oourt  Cottle  Coun- 
ty; Jo.  A  P.  Dickson,  Jndge. 

Burrell  Tate  was  convicted  of  theft  and 
he  appeals.    Affirmed. 

M.  J.  Hathaway,  of  Childress,  for  appel- 
lant OL  EL  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGA8T,  J.  Appellant  was  con- 
victed of  cow  theft  aud  given  the  lowest 
penalty. 

As  stated  by  appellant  in  his  brief,  the  sole 
question  in  this  case  was  whether  or  not  the 
evidence  showed  or  tended  to  show  that  the 
state's  witness  Hobbs  was  an  accomplice  in 
the  theft,  so  as  to  require  the  court  to  sub- 


•ror  other  earn  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kex-No.  Series  *  Rep'r  Indexes 

t  Rebearlng  deoled  December  18,  1912. 


Digitized  by 


Google 


826 


101  SOUTHWESTERN  REPORTBB 


(tsz. 


mlt  that  question  to  the  Jury.  The  court 
charged  that  Stanfleld  was  an  accomplice, 
and  gave  a  correct  diarge  as  to  the  necessity 
of  the  corroboration  of  his  testimony.  No 
complaint  Is  made  of  this. 

We  have  carefully  studied  the  evidence  in 
this  case,  and  In  onr  opinion  the  evidence 
does  not  show  or  tend  to  show  that  Hobbs 
was  an  accomplice,  so  as  to  authorize  or 
require  the  court  to  submit  tliat  question  to 
the  Jury,  and  the  court  did  not  err  in  not 
submitting  it  to  the  Jury.  It  Is  unneces- 
sary to  recite  the  evidence.  It  in  no  way 
connects  Hobbs  with  the  theft,  so  as  to  show 
or  tend  to  show  that  he  had  anything  to  do 
therewith,  or  was  in  any  way  an  accomplice 
In  the  theft. 

The  Judgment  is  affirmed. 


WHITE  V.  STATBi 

(Ooort  of  Criminal  Appeals  of  Texas.    Nor.  ISt, 

1912.    On  Sfiotion  for  RehearinK, 

Dec.  4,  1912.) 

1.  Bah,  (I  57»)— Recoonizancs— Rbcitalb. 

W%ere  a  recognizance  does  not  state  the 
pnnishment  assessed  against  accused  in  com- 
pliance with  Code  Cr.  Proc.  1911,  arts.  900- 
903,  his  appeal  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
EKg.  {{  232-286;  Dec.  Dig.  |  57.*] 

On  Bebearing. 

2.  Cbiuinai.  Law  (|  1131*)— Appbai>-R«iw- 

8TATBMXNT  OF  AFPKAI.. 

Where  accused  flies  a  proper  recognisance, 
his  appeal  wiQ  on  motion  be  reinstated,  al- 
though the  fliat  recognizance  was  not  in  ac- 
cordance with  the  statute. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  2971-2979,  2985;  Dec.  Dig. 

f  iiiJi.*] 

3.  WoBDS  AND  PaBAsxs— "Man"  and  "Bot." 

The  word  "boy"  is  applied  to  a  male  per- 
son under  IKL  years  of  age.  "Man"  is  a  noun 
used  to  designate  one  over  21  years  of  age. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  p.  866;  vol.  6,  pp.  4316- 
4316.] 

4.  CbIXINAI.  IjAW  (I  1144*>-AOOBATA'IBD  AS- 
SAULT. 

In  a  prosecution  for  aggravated  assault  on 
a  female,  where  there  was  no  evidence  to  show 
the  age  of  accused,  it  cannot  be  presumed  that 
he  was  ab  adult  over  the  age  of  21  years. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  II  2736-2781,  2901,  3016- 
3037;  Dec.   Dig.   i  1144.*] 

Appeal  from  District  Court,  HlII  County; 
C.  M.  Smithdeal,  Judge. 

Ed  White  was  convicted  of  aggravated  as- 
sault, and  he  appeals.  Reversed  and  re- 
manded. 

J.  B.  Clarke^  of  Hillslwro,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  [1]  Appellant  was  prosecut- 
ed, charged  with  assault  with  intent  to  rape, 
and,  when  tried,  was  convicted  of  an  ag- 
gravated assault. 

The  recognizance  entered  into  is  not  In 


compliance  with  articles  000  and  908,  and 
the  case  must  be  dismissed  because  of  said 
defects.     It  does  not  state  the  pnnishmait 
assessed  against  him,  etc 
The  appeal  is  dismissed. 

On  Motion  for  Rehearing. 

[2]  At  a  former  day  of  this  term  this  case 
was  dismissed  on  account  of  a  defective  re- 
cognizance. Appellant  files  a  motion  to  re- 
instate, and  accompanies  his  motion  with  a 
recognizance  in  conformity  with  law  and  the 
rules  of  this  court  as  announced  in  Burton 
V.  State,  48  Tex.  Cr.  R.  644,  90  S.  W.  498, 
and  the  motion  is  granted.  Appellant  was 
prosecuted,  charged  with  assault  with  intent 
to  rape,  and,  when  tried,  was  convicted  of 
an  aggravated  assault,  and  his  punislunent 
assessed  at  18  months  confinement  in  the 
county  Jail. 

[3,4]  The  court  Instructed  the  Joiy  that 
"an  assault  becomes  aggravated  when  com- 
mitted by  an  adult  male  upon  the  person  of 
a  female."  And  the  charge  on  aggravated 
assault  is  predicated  on  this  subdivision  of 
the  provision  of  the  Code  defining  aggravat- 
ed assault  alone.  Appellant  earnestly  insists 
that  there  Is  no  testimony  in  the  record  that 
appellant  is  21  years  of  age,  or  was  of  ttiat 
age  when  the  ofFense  was  alleged  to  have 
been  committed.  The  evidence  would  sup- 
port the  verdict  that  he  is  guilty  of  an  as- 
sault, but  whether  aggravated  or  simple  as- 
sault would  depend  upon  bis  age.  If  he  is 
less  than  21  years  of  age,  he  would  be  guilty 
of  simple  assault  only.  We  have  searched 
the  record  in  vain  for  some  evidence  upon 
which  to  base  a  conclusion  that  he  is  21 
years  old,  and  we  find  none.  The  unvarying 
rule  in  this  court  appears  to  have  been  an- 
nounced In  Hartsell  v.  State,  66  Tex.  Cr.  R. 
389,  116  S.  W.  1169,  Judge  Brooks  rendering 
the  opinion.  He  says:  "Appellant's  only  con- 
tention is  that  the  evidence  falls  to  show 
that  he  Is  an  adult  male;  the  assault  allied 
being  made  upon  a  female.  The  prosecutrix, 
in  her  testimony.  In  speaking  of  appellant, 
uses  this  language:  'I  know  John  Hartsell, 
the  defendant,  like  any  other  boy,  in  pass- 
ing.' Then,  in  another  portion  of  her  testi- 
mony, in  speaking  of  the  appellant,  she  uses 
this  language:  'I  saw  the  defendant  the  next 
day.  I  identified  him  as  the  man  who  as- 
saulted me  that  night'  In  the  case  of  Davis 
V.  State,  76  S.  W.  467,  In  passing  upon  a 
similar  question,  will  be  found  the  following 
language:  'We  are  not  authorized  to  in- 
dulge any  presumption  against  appellant 
If  he  Is  convicted  of  any  offense,  it  must  be 
upon  evidence ;  and  here  we  find  no  evidence 
to  sustain  the  fact  that  he  was  an  adult 
male,  either  of  a  positive  or  circumstan- 
tial character.'  In  this  case  we  Iiave  tlie 
prosecuting  witness  speaking  of  appelant 
as  a  boy  in  one  place  and  a  man  in  another 
place.  The  word  'boy'  is  always  applied  to 
a  male  person  under  21  years  of  age.    'Man' 
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Is  a  noun  used  to  designate  one  orer  21 
years  of  age.  For  a  discussion  of  similar 
qnestlons,  see  Davis  r.  State,  6  Tex.  App. 
133;  Gaston  v.  State,  11  Tex.  App.  143; 
Tucker  ▼.  State,  43  S.  W.  106.  From  the 
,  record  before  ns  we  cannot  tell  whether  ap- 
pellant Is  a  boy  or  man.  By  the  record 
alone  we  are  goyemed.  If  appellant  is  a 
boy,  then  It  could  not  be  aggravated  assault 
If  he  la  a  man,  It  could.  The  record  on  this 
question  ought  to  have  been  made  more  ex- 
plicit We  are  not  authorized  to  Indulge 
presumptions  against  api>ellant,  but  must 
pass  upon  the  case  on  the  record  as  made." 
We  do  not  deem  It  necessary  to  discuss 
the  other  qnestlons,  but,  on  account  of  the 
above  error,  this  case  is  reversed  and  the 
cause  Is  remanded. 


KEAR8B  V.  STATEL 

(Court  of  Criminal  Appeals  of  Texas,     Nov. 
13,  1912.    Rehearing  Denied 
Dec  18,  19120 

1.  CanaNAi,  liAW  (|  1109*)— Vebdiot— Con- 

OLtJSIVSNESS. 

The  jar;  are  the  ezcluBive  judges  of  the 
facts  proved,  and  of  the  weight  of  the  testi- 
mony, and  the  court  on  appeal  from  a  verdict 
attacked  on  the  ground  of  the  insufficiency  of 
Ihe  testimony  to  gustain  it  may  only  determine 
whetlier  there  is  aufficient  evidence,  if  believed, 
to  sustain  it. 

[Eld.  Notev— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec.  Dig.  | 
1169.»] 

2.  CsnCINAI.  liAW    (I  783*)— iNffTBUOnOIl  — 
IiiPEACHicKNT  or  WrrNBBS. 

Where  the  state  on  the  cross-examination 
of  a  witness  for  accused  produced  the  testi- 
mony of  the  witness  before  the  grand  jury  to 
contradict  the  testimony  on  the  trial,  a  charge 
that  the  testimony  given  before  the  grand  jury 
was  not  admitted  to  prove  the  guilt  of  accused, 
but  solely  as  impeaching  the  credibility  of  the 
witness,  was  proper. 

[Ed.   Note. — For   other   cases,    lee  -Criminal 
Law,    Cent    Dig.    H   1734,    1735,    1872-1876; 
Dec  Dig.  I  783.*] 
t.  CaiinNAi,  Law  ({  1172*)— AppeaI/— Habm- 

IXSS  BBBOB— EBBONBOUa  iNSTBUCnONB. 

An  instruction  erroneously  permitting  the 
jury  to  consider  the  testimony  of  a  witness  be- 
fore the  grand  jury  to  impeach  a  witness  for 
the  state,  arising  from  the  fact  that  the  state's 
witness  could  not  be  impeached  by  such  char- 
acter of  testimony,  was  in  accused's  favor,  and 
he  could  not  complain  thereof. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  3154^163,  3169;  Dec  Dig. 
f  llfe»] 

4.  Cbiminat  Law    ({  406*)— Bvidenob— Ad- 
missions. 

Accused  on  trial  for  rape  of  a  girl  under 
15  years  of  age  may  admit  that  prosecutrix 
was  not  15  years  of  age  at  the  time  of  the  al- 
leged offense,  and  be  bound  by  such  admission. 
[Ed.  Note.— For  other  cases,  see  CriminsI 
Law,  Cent  Dig.  il  785,  894-927;  Dec  Dig.  | 
406.*] 

5.  Rafb   (I   38*)  —  Statutobt  Rafb  — Evi- 

DKNCE— ADiasSIBIUTT. 

Where  accused  on  a  trial  for  rape  on  a 
girl  under  15  years  of  age  contended  that  the 
different  members  of  the  family  of  prosecu- 


trix were  about  the  premises  at  the  time  of 
the  alleged  offense,  so  that  they  would  have 
known  what  was  being  done,  the  court  prop- 
erly permitted  the  state  to  prove  the  member- 
ship of  the  family  of  prosecutrix,  and  to  show 
their  whereabouts  at  the  time  of  the  slieged 
offense,  and  that  the  members  of  the  family 
were  not  in  sight  or  hearing  at  such  time,  and 
to  show  that  the  mother  of  prosecutrix  was 
dead. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  II  4^-50;   Dec  Dig.  |  38.*] 

6.  CBiiaRAL  Law  (|  1169*)— Appkal— Haem- 
LB88  Ebbob— AniassioN  or  Testimony. 

The  admission  of  improper  testimony  is  not 
reversible  error  unless  some  injury  is  shown  or 
reasonably  made  to  appear,  and  the  mere  fact 
that  the  state  on  the  trial  for  statntotv  rape 
was  permitted  to  prove  that  the  mother  of 
prosecutrix  was  dead  at  the  time  of  the  alleged 
offense  was  not  reversible  error,  in  the  ab- 
sence of  any  improper  use  of  the  testimony  in 
argument  before  the  jury  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3137-314S;  Dec  Dig.  | 
1169.*] 

7.  Rape  (|  40*) —Statutobt  Raps— Evi- 
dence. 

Under  Pen.  Code  1911,  art  1063,  defining 
"rape"  with  a  girl  under  15  years  of  age  with 
her  consent,  evidence  that  prosecutrix  under 
15  years  of  age  was  a  lewd  woman  at  the  time 
of  the  alleged  offense  vras  inadmissible  to  af- 
fect her  credibility. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  11  55-69,  64;    Dec  Dig.  |  40.*] 

8.  CBiinNAL  Law  (|  1170*)— ApfeaIt-Habh- 
less  Ebbob— ADiqssioK  or  Evidence. 

Error  in  excluding  on  a  trial  for  statutory 
rape  evidence  of  the  Bad  reputation  of  prose-; 
cutrix  for  virtue  and  chastity  is  harmless, 
where  It  is  conceded  that  she  was  a'  lewd 
woman  at  the  time  of  the  alleged  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.  M  3145-3153;    Dec   Dig.    § 

9.  Cbiminal  Law  (|  1114*)— Appkai^-Queb- 
TiONS  Rbvikwable— Bill  or  Bxceptionb. 

The  court  on  appeal  may  only  look  to  the 
authenticated  record  in  considering  the  case 
on  appeal,  or  any  question  raised  or  presented 
therein,  and  it  may  not  look  to  the  oral  as- 
sertions of  accnsed  or  his  attorney  in  oral  argu- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2918,  2921;    Dec  Dig.  | 

10.  Cbiionai.  Law  (|  1064*) —Appeal — 
Questions  Review  able— Motion  fob  New 
Tbial. 

Where  a  motion  for  new  trial  on  a  trial 
for  statutory  rape  alleged  that  the  court  sus- 
tained an  objection  to  evidence,  and  stated 
that  it  did  not  want  to  hear  the  theory  of  ac- 
cused's counsel  on  which  the  evidence  would 
be  admissible,  accnsed  on  appeal  could  not 
nrge  that  the  court  erred  in  refusing  to  permit 
his  attorney  to  state  at  the  time  what  he  ex- 
pected to  prove. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2676-2684;  Dec  Dig.  i 
1064.*] 

11.  Rape  (|  38*)  —  Statutobt  Rape— Evi- 

DBKCK— ADMISSIBIUTT. 

On  a  trial  of  statutory  rape,  evidence  that 
a  third  person  charged  wth  having  raped  pros- 
ecutrix had  been  acquitted  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  II  48-50;  Dec.  Dig.  {  38.*] 
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12.  CBiiaNAL  Law  (i  1092*)— Appxal— Biix 
OF  Exceptions. 

Under  Code  Cr.  Proc.  1911,  art  744,  a«- 

thorizinr  a  bill  of  exceptions,  and  Rev.  Civ. 
St.  1911.  arts.  2058  et  sec).,  providing  for  the 
preparation,  allowance,  ana  signature  of  bills 
of  exceptions,  and  providing  that,  on  the  judge 
finding  a  proposed  bill  incorrect,  he  may  pre- 
pare a  bill  of  exceptions  presenting  the  ruling 
of  the  court,  and  providing  for  bills  by  by- 
standers, the  court  may  prepare  a  bill  of  ex- 
ceptions where  the  bill  presented  is  erroneous, 
and,  where  the  bill  as  prepared  by  the  judge  is 
not  qnestioned,  the  court  on  appeal  is  bound 
thereby. 

[E^d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2829,  2834-2861,  2919; 
Dec.  Dig.  I  1092.*] 

13.  Ckiuinal  Law   ({  1166%*)  —  Appxat  — 
Biu.  or  Exceptions— BCabulebs  Ebbob. 

Though  the  statute  makes  it  proper  for 
the  court  when  an  objection  is  made  and  a  bill 
of  exceptions  la  taken  to  stop  the  trial  a  suf- 
ficient length  of  time  to  then  and  there  pre- 
pare, sign,  and  approve  the  bill,  the  refusal 
to  suspend  the  trial  for  that  purpose  is  not 
reversiole  error,  where  the  party  complaining 
la  subsequently  given  his  bill  in  fulL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8U4-8125;  Dec.  Dig.  { 
1166%.*] 

Appeal  from  District  Court,  Flsber  Coun- 
ty;   John  B.  Thomas,  Judge. 

Knox  Kearse  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

M.  E.  Rosser  and  Wilmeth  &  Boyd,  all  of 
Snyder,  L.  H.  McCrea,  of  Roby,  and  Hig- 
glns,  Hamilton  &  Taylor,  of  Snyder,  for  ap- 
pellant G.  E.  Lone,  Asst  Atty.  Gen,,  Cor 
the  S,tate. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  rape  of  a  girl  under  15  years  of 
age,  and  his  penalty  fixed  at  10  years  In  the 
penitentiary. 

[1]  Appellant  contends  that  the  evidence  Is 
Insofflcient  to  sustain  the  verdict  The  con- 
tention Is  based  largely  on  the  fact  that  the 
girl  alleged  to  have  been  raped  by  appellant 
contradicted  herself  In  her  testimony  and 
.  was  contradicted  by  the  testimony  of  other 
witnesses  and  by  some  circumstances.  There 
Is  hardly  any  contested  case  that  comes  to 
this  court  but  what  there  are  contradictions 
In  the  testimony,  and  frequently  a  principal 
witness  may  contradict  himself  in  material 
matters.  In  snch  cases,  when  It  Is  contend- 
ed that  the  evidence  Is  insufficient  to  sustain 
the  verdict,  this  court  cannot  legally  take 
the  place  of  the  jury,  and  determine  whether 
or  not  It  will  believe  any  witness  or  witness- 
es, and  from  all  of  the  testimony,  as  put  down 
on  paper  and  sent  to  this  court.  It  would 
have  found  a  different  verdict  from  that  of 
the  Jury,  and.  If  so.  reverse  the  case  on  that 
account  The  only  question  this  court  can 
determine  is  whether  there  Is  sufficient  evi- 
dence, if  believed  by  the  Jury,  to  sustain  the 
conviction.  This  court  passes  upon  that  ques- 
tion as  a  question  of  law  which  is  all  It  can 
legally  do  under  such  circumstances.  Our 
law  expressly  provides  that  the  Jury  In  all 


cases  are  the  exclusive  Judges  of  the  facts 
proved  and  of  the  weight  to  be  given  to  the 
testimony.  This  court  therefore  canuof  take 
that  question  from  the  Jury  without  usun^lng 
authority  that  was  never  given  or  Intended 
to  be  given  to  it  The  Jury  In  a  felony  case 
is  made  up  of  12  fair,  disinterested,  impar-  ' 
tial,  unprejudiced,  unbiased,  and  competent 
Jurors  selected  from  different  portions  of  the 
county,  each  one  of  whom  hears  all  the  wit- 
nesses, looks  them  in  the  face  when  testify- 
ing, observes  their  manner  and  the  method 
of  their  examination  by  the  respective  attor- 
neys, then  hears  the  argument  of  the  attor- 
neys ifor  each  side,  one  side  imdertaklng  to 
break  down  the  testimony  of  the  witness  and 
calling  attention  to  every  contradiction  In  the 
testimony  of  such  witness  and  the  contradic- 
tion by  others  of  him,  the  other  explaining 
such  matters,  and  seeking  to  sustain  snch 
witness,  then  bear  and  take  with  them  in 
their  retirement  the  charge  of  the  court 
Then  the  twelve  men  discuss  and  consider  in 
private  between  themselves  all  snch  matters, 
and,  after  weighing  It  all  and  all  the  argu- 
ments against  it  and  In  support  of  it,  come 
to  the  conclusion  that  the  testimony  of  a 
certain  witness,  or  witnesses,  althoogh  contra- 
dicted and  although  there  are  contradictions 
In  the  testimony  of  such  witness,  that  It 
Is  true  and  they  believe  It  The  Jury  is 
made  up  of  men  of  different  ages,  from 
young  to  comparatively  old  men,  and  they 
pursue  different  occupations  and  bosiness- 
es.  With  all  these  surroundings  they  are 
much  more  competent  to  arrive  at  the 
truth  than  are  the  Judges  of  this  court  who 
must  look  solely  to  the  testimony  as  written 
down  on  paper.  It  cannot  portray  the  man- 
ner, the  looks,  and  the  deportment  of  the 
witness,  nor  the  manner  of  his  examination 
and  cross-examination  by  the  attorneys.  Be- 
sides this,  the  presiding  Judge  hears  and 
sees  and  ot>serves  all  that  the  Jury  does  in 
the  trial  of  the  case  and  he  then  sustains 
the  verdict  of  the  Jury.  Therefore,  when 
the  evidence  taken  In  its  favorable  light  sus- 
tains the  verdict  this  court  cannot  legally 
set  It  aside.  We  have  carefully  read  and 
studied  all  the  evidence  in  this  case.  It  is 
amply  sufficient,  If  believed  by  the  Jnry  as 
it  was,  to  sustain  the  verdict  We  are  not 
authorized  to  set  It  aside.  It  Is  unnecessary 
to  recite  the  evidence. 

[2,  S]  Among  others,  the  appellant  intro- 
duced the  witness  Clarence  Thrash,  whose 
testimony,  in  some  particulars,  tended  to 
break  down  the  state's  case,  as  made  by  its 
evidence,  and  in  some  particulars  In  favor 
of  the  defendant  On  cross-examination  of 
this  witness  the  state  by  him  showed  or  trad- 
ed to  show  some  inconsistencies,  if  not  con- 
tradictions, of  his  own  testimony,  damaging 
to  the  state,  given  in  his  direct  examination. 
Thai  the  district  attorney  produced  the  writ- 
ten and  signed  testimony  of  this  witness  be- 
fore the  grand  Jury  when  they  wer«  investl- 
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gating  the  caae  and  found  tbe  Indictment 
berein.  iHe  admitted  that  that  was  his  sign- 
ed statement  of  hla  testimony  before  the 
grand  Jury,  and  that  he  had  so  testified  be- 
fore the  grand  Jnry ;  that,  before  he  testified 
before  the  grand  Jury,  be  was  duly  and  prop- 
erly sworn.  The  district  attorney,  who  was 
present  tn  the  grand  Jury  room  and  who 
wrote  down  this  statement  before  It  was 
signed  by  this  witness,  as  well  as  one  of 
the  grand  Jurors,  testified  positively  that  this 
statement  of  the  witness  of  his  testimony  be- 
fore the  grand  Jury  was  written  down  at  the 
time  he  gave  it,  read  over  to  him,  and  signed 
by  him.  There  is  no  doubt,  and  cannot  be, 
from  tbe  testimony  that  this  statement  was 
signed  by  the  witness  and  his  testimony  be- 
fore the  grand  Jury  as  therein  written  down 
and  signed  by  him.  This  testimony  In  some 
particulars  was  in  direct  contradiction  of 
some  of  bis  testimony  in  favor  of  the  appel- 
lant given  on  this  trial. 

Tbe  state  thereupon,  without  any  objection 
whatever  by  appellant^  introduced  the  fol- 
lowing portion  of  said  statement:  "My  name 
is  Clarence  Thrash.  I  know  Essie  Moore  and 
Etta  Moore.  Am  a  rural  route  mail  carrier. 
Etta  Moore  told  me  she  was  17  years  old, 
and  asked  me  to  hold  her  mall.  Have  been 
to  Moore's  house  two  times.  The  first  time 
was  there  was  to  get  R  L.  Moore  to  sign 
ft  petition  to  the  government  for  a  dally  mall 
route.  This  was  In  1911.  I  cannot  tell  what 
month  or  the  day  of  the  month.  Nobody  but 
the  Moore  family  was  there  that  day.  I 
was  back  there  some  time  before  any  arrest 
was  made.  Nobody  was  there  that  day  ex- 
cept the  two  girls.  It  was  on  Friday  or  Friday 
a  week  before  anybody  was  arrested.  Can't 
say  for  certain.  I  went  with  Knox  Kearse. 
Knox  Kearse  and  I  went  there  about  the  mid- 
dle of  the  afternoon.  Just  the  two  girls  were 
there.  Two  McCullough  boys  passed  around 
there  while  we  were  there.  We  stayed  there 
about  20  minutes.  I  talked  to  both  of  thp 
girls.  I  have  had  sexual  intercoursp  with 
Essie  Moore.  I  never  did  have  Intercourse 
with  Etta  Moore.  [Some  omitted.]  At  the 
time  Knox  Kearse  and  I  were  at  Moore's 
bouse  as  above  stated,  Knox  Kearse  went  in- 
to the  Moore  house.  I  did  not  use  my  watch 
to  tell  the  length  of  time  that  he  was  in  the 
house.  Knox  Kearse  was  with  the  younger 
girl.  We  went  to  the  bouse  a  second  time 
to  get  a  drink  of  water,  and  Kearse  went  In- 
to tbe  bouse  with  the  younger  girl,  Etta 
Moore,  the  second  time  that  we  were  that 
day.  This  day  was  not  a  regular  mall  day 
with  m&  Kearse  and  the  girl  remained  in 
the  house  three  or  four  minutes.  I  was  with 
Essie  Moore  during  this  time.  Me  and  Essie 
bad  gotten  to  my  motor  cycle  about  100  yards 
from  tbe  house,  when  Kearse  and  Etta  Moore 
came  out  of  the  house.  Kearse  and  Etta 
Moore  come  on  to  the  motor  cycle  where  me 
and  Essie  were.  I  did  not  see  any  children 
at  tbe  house  that  day.  E.  L.  Moore,  the 
fattier  of  tbe  girls,  was  out  in  the  field  about 


a  half  mile.  I  have  guyed  Khox  Kearse,  and 
oflTered  to  bet  him  a  dollar  that  he  has  bad  in- 
tercourse with  Etta  Moore,  but  he  never 
would  say  whether  he  had  or  not  He  would 
not  say  anything.  That  day  Knox  Kearse 
told  me  that  he  had  been  out  to  Moore's  be- 
fore then.  One  night  In  town,  when  Kearse 
was  with  Lon  Smith,  Smith  was  drunk,  and 
Kearse  took  him  home  in  an  auto.  Kearse 
afterwards  told  me  that  he  had  been  out  to 
Moore's  that  night,  in  the  car  be  took  Smith 
home  in,  that  night     Clarenee  Tlirasb." 

In  the  Introduction  of  it  by  the  state, 
where  the  words  In  about  the  middle  of  tbe 
body  of  the  statement  above  copied  says  In 
parenthesis  "some  omitted,"  the  state  omit- 
ted and  did  not  introduce  that  part  of  the 
statement  Thereupon  the  appellant  announc- 
ed that  he  would  introduce  that  part  of  the 
statemoit  which  was  omitted  by  the  state, 
which  part  is  as  follows:  "Charles  Jones 
told  me  that  he  had  been  to  Moore's  house. 
He  told  me  this  about  one  week  before  he 
was  arrested.  He  said  the  Moore  girls  were 
warm  members.  Jones  and  I  were  standing 
In  a  crowd  when  be  made  this  statement. 
He  said  he  had  been  out  there,  and  aAced  me 
if  I  had  seen  him  out  at  Moore's  house.  It 
was  about  a  week  before  Jones  was  arrested 
that  he  made  this  statement  Hugh  Scarbor> 
ough  told  me  that  he  had  been  out  to  Moore's. 
I  think  it  was  about  a  week  after  the  boys 
were  arrested  that  he  had  been  out  there. 
Have  seen  Curtis  Teeter  and  another  boy 
out  there  at  Moore's,"  announcing  at  the  time 
that  they  desired  to  introduce  it  for  the 
purpose  of  impeaching  tbe  prosecutrix  and 
for  whatever  the  Jnry  might  think  it  worth. 

Tbe  court  on  this  subject  gave  to  the  Jury 
this  charge:  "Fourth.  The  written  state- 
ment of  the  witness  CSarenoe  Thrash  made 
before  the  grand  Jury  of  Scurry  county,  Tex., 
from  the  beginning  of  said  statement  up  to 
and  including  that  part  of  said  statement 
ending  with  the  words,  'I  never  did  have 
sexual  Intercourse  with  Etta  Moore,'  and 
also  that  part  of  said  statement  beginning 
with  the  words,  'At  the  time  Knox  Kearse 
and  I  were  at  Moore's  house  as  above  stated 
Knox  Kearse  went  into  the  Moore  house,'  and 
ending  with  the  end  of  said  statement  was 
not  admitted  before  you  for  the  purpose  of 
proving  the  guilt  of  the  defendant  in  this 
case,  but  was  admitted  before  you  solely  for 
tbe  purpose  for  you  to  consider,  if  you  do 
consider  it  for  wliatever  right  (weight)  you 
may  give  it  if  any,  or  for  whatever  you 
may  consider  It  worth.  If  anything,  as  im- 
peaching the  credibility  of  the  witness  Clar- 
ence Thrash,  and  you  will  consider  it  for  no 
other  purpose.  The  balance  of  said  state- 
ment beginning  with  the  words,  'Charles 
Jones  told  me  that  be  had  been  to  Moore's 
house,'  and  ending  with  the  words,  'have 
seen  Curtis  Teeter  and  another  boy  out  there 
at  Moore's,'  offered  In  evidence  before  you  by 
the  defendant,  was  admitted  before  yoa  aole- 
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ly  for  tlie  purpose  for  yon  to  consider,  if 
you  do  consider  it,  for  whatever  you  may 
think  It  entitled  to,  if  anything,  as  impeach- 
ing the  credibility  of  the  witness  Etta  Moore, 
and  for  no  other  purpose."  Appellant  ob- 
jected to  this  diarge  on  various  grounds. 
In  our  opinion  the  first  part  of  this  cliarge 
about  the  Jury  considering  It  to  impeach  the 
credibility  of  Thrash  was  proper,  and  in  no 
way  objectionable.  The  latter  part  of  the 
charge,  telUng  the  Jary  they  might  consider 
the  portion  of  it  introduced  by  the  appellant 
to  impeach  the  witness  Etta  Moore,  should 
not  have  been  given,  and  that  part  of  the 
statement  should  not  have  been  admitted  in 
evidence  for  that  purpose.  The  witness  Etta 
Moore  could  not  be  Impeached  by  this  char- 
acter of  statement  made  at  the  time  and  un- 
der the  circumstances  when  this  was  by  the 
witness  Thrash,  but  this  portion  of  this 
charge  is  clearly  in  appellant's  favor,  and  not 
against  him,  and  he  has  no  cause  of  com- 
plaint on  that  account  Clanton  v.  State, 
13  Tex.  App.  153 ;  Wooley  v.  State,  64  8.  W. 
1055;  Turner  v.  State,  61  S.  W.  367;  Gntge- 
sell  V.  State,  43  S.  W.  1016;  Scott  v.  State, 
23  Tex.  App.  566,  6  S.  W.  142;  Blpgey  V. 
State,  29  Tex.  App.  43,  14  S.  W.  448;  Gib- 
son V.  State,  45  Tex.  C3r.  B.  313,  77  S.  W. 
812;  Wyatt  v.  State,  88  Tex.  Or.  R.  256,  42 
S.  W.  598;  OaUegos  v.  State,  48  Tex.  Or. 
R.  61,  85  S.  W.  1150.  We  think  the  author- 
ities cited  by  appellant  on  this  subject  are 
inai^llcable. 

[4,  E]  By  one  bill  of  exceptions  it  is  shown 
tliat  when  the  state's  witnesses  E.  h.  Moore 
and  Mrs.  May  Cross,  father  and  sister,  re- 
spectively, of  the  prosecuting  witness  Etta 
Moore,  were  on  the  stand  as  witnesses  for 
the  state,  tlie  stete  was  permitted  to  prove 
by  them  that  the  mother  of  Etta  Moore  was 
dead;  that  before  this  evidence  was  in- 
troduced the  appellant,  in  open  court,  in  the 
presence  of  the  Jury,  admitted  that  Etta 
Moore  was  15  years  of  age  on  January  6, 
1912,  and  that  she  was  not  15  years  of  age 
at  the  time  of  the  alleged  offense  (the  of- 
fense was  alleged  to  have  been  committed  on 
April  20,  1911,  and  the  proof  showed,  if 
commltteil,  it  was  on  or  about  the  same  date). 
By  another  bill  that  when  said  state's  wit- 
ness E.  £«,  Moore,  father  of  Etta,  was  upon 
the  stand  as  a  state's  witness,  the  state 
asked  him  who  composed  his  family  in  the 
spring  of  1911,  and  during  April  of  that 
year.  He  answered:  "I  had  three  little 
girls  and  two  little  boys  at  that  time.  The 
names  of  the  three  little  girls  were  Essie,  Etta, 
and  Llnnle."  Then  the  state's  counsel  asked 
him  whether  or  not  his  wife  was  dead'  at 
that  time.  Be  answered :  "At  that  time  my 
wife  was  dead."  State's  counsel  then  asked 
him  when  his  wife  died,  to  which  he  replied: 
"My  wife  died  four  years  ago  last  fall,  the 
fall  of  1911."  The  appellant  objected  to  the 
said  questions  by  the  state,  asking  whether 
or  not  his  wife  was  dead  at  that  time  and 


his  answers  thereto,  and  tbe  state's  fnrtber 
question  of  him  when  she  died  and  his  an- 
swer thereto,  "for  the  reason  that  same  was 
Immaterial,  Irrelevant,  and  calculated  to  In- 
flame the  minds  of  the  Jury,  and  to  prejudice 
the  righto  of  the  defendant  before  the  Jury." 
The  court  overruled  these  objections,  and 
permitted  the  questions  and  answers  abore 
objected  to.  The  court  in  approving  the 
bills  qualified  them  by  stating  the  court  did 
not  believe  the  defendant  could  waive  or  the 
state  dispense  with  the  proof  of  prosecatrix's 
age,  and  he  admitted  the  proof  to  account 
for  the  absence  of  the  mother  as  a  witness 
to  the  age  of  the  prosecutrix.  We  think  the 
appellant  could  admit  and  be  bonnd  thereby; 
that  the  prosecutrix  was  not  15  years  of  age 
at  the  time  of  the  alleged  offense  upon  her; 
and  that  the  court  In  assigning  this  as  bis 
reason  for  admitting  said  testimony  may 
have  been  Incorrect,  but  even  his  assigning 
an  incorrect  reason  would  not  make  the 
evidence  inadmissible^  if  It  otherwise  was 
admissible.  If  the  evidence  was  admissible 
for  any  legitimate  purpose,  neither  the  bill 
nor  the  record  anywhere  shows,  or  tends  to 
show,  that  any  improper  use  was  made  there- 
of, nor  how  Ita  Introduction  was  calculated 
to  Inflame  the  minds  of  the  Jury,  or  prejudice 
appellant's  rights,  are  shown  or  attempted  to 
be  shown. 

Evidently  the  contention  of  the  appellant 
before  the  Jury,  among  other  things,  was 
that  the  different  members  of  the  Moore 
family  were  about  the  premises  or  in  or 
about  the  house  at  the  time  of  the  alleged  of- 
fense so  that  they  could  and  would  have 
known  what  was  being  done,  or  that  the 
testimony  of  the  prosecutrix  was  not  to  be 
believed,  because  different  members  of  the 
family  were  about  in  such  way  as  that  the 
offense  would  not  have  been  committed  at 
the  time  and  place  the  prosecutrix  testified 
it  was.  The  record,  as  the  bill,  shows  that 
it  was  proven  without  objection  who  con- 
stituted the  other  members  of  the  family, 
the  father  and  the  six  children,  and  the 
whereabouta  of  each  at  this  particular  time 
was  fully  shown  so  as  to  account  for  their 
not  being  present  or  In  proximity  at  the  time 
where  the  offense  was  alleged  and  shown  to 
have  been  committed.  Upon  a  thorough  in- 
vestigation and  consideration  of  this  char- 
acter of  question  in  the  case  of  Sweeney  v. 
State,  146  S.  W.  888,  this  court  held:  "The 
rule,  without  question,  is  tliat  either  side 
can  introduce  any  pertinent  testimony  tend- 
ing to  prove  any  pertinent  issue  in  the  case, 
or  which  may  do  away  with,  or  lessen,  the 
adverse  effect  of  any  proper  deduction  that 
may  be  made  from  evidence  that  is  introduc- 
ed against  him.  In  the  recent  work  of  Stand- 
ard Ency.  of  Law  &  Proc.  (vol.  2,  p.  773),  the 
correct  doctrine  is  thus  laid  down:  'On  the 
trial  of  a  criminal  case  the  failure  to  produce 
available  witnesses,  the  absence  of  any  eri- 
denoe  willfully  omitted,  forms  a  predicate  for 
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any  legittnuite  dednction  for  or  against  the 
defendant,  where  the  materiality  and  com- 
petency of  anch  evidence  appears  *  •  •> 
— dtlng  many  authorities  sustaining  this  role. 
Among  them  are  cases  from  the  United 
States  (Supreme  Court),  Alabama,  Georgia, 
Iowa,  Kansas,  Kentucky,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  North  Car- 
olina, Oregon,  Texas,  and  Wisconsin.  This 
same  doctrine  is  also  laid  down  in  the  recent 
work  of  5  Am.  ft  Eng.  Ency.  of  Law  &  Prac- 
tice, p.  383,  In  this  language:  The  rule  pre- 
railing  in  dvll  cases,  under  which  counsel 
may  comment  on  the  failure  of  the  adverse 
party  to  produce  evidence  apparently  ac- 
cessible to  him  or  witnesses  having  knowl- 
edge of  the  facts  in  issue,  is  likewise  appll- 
caUe  in  criminal  cases.  Counsel  may  com- 
ment on  the  failure  of  the  state  or  defendant 
to  produce  such  witnesses  or  evidence'— dtlng 
substantially  the  authorities  as  the  other  work 
quoted  above  cites.  In  the  case  of  Graves 
V.  United  States,  150  U.  S.  118,  14  Sup.  Ct 
40,  37  L.  Ed.  1021,  the  Supreme  Court  of  the 
United  States,  through  Mr.  Justice  Brown, 
said:  'The  rule,  even  In  criminal  cases.  Is 
that,  If  a  party  has  It  peculiarly  within  his 
power  to  produce  witnesses  whose  testimony 
would  elucidate  the  transaction,  the  fact  that 
he  does  not  do  It  creates  the  presumption 
that  the  testimony.  If  produced,  would  be  un- 
favorable.' " 

The  record  In  this  case,  we  think,  demon- 
strates the  application  of  the  above  rules 
thereto.  As  stated  above,  the  state's  theory 
was  to  accoont  for  the  whereabouts  of  each 
member  of  prosecutrix's  family  at  the  time 
the  alleged  offense  was  committed  for  the 
purpose  of  showing  that  they  were  not  In 
sight  or  hearing  so  as  to  have  known,  or 
seen,  what  was  being  done,  and  thereby  tend 
to  prevent  a  successful  attack  of  the  testi- 
mony of  the  prosecutrix  on  that  theory.  It 
was  therefore  very  Important,  we  think,  for 
the  state  to  show  where  the  mother  was ;  for, 
of  all  members  of  the  family,  the  most  nat- 
ural and  reasonable  thing  was.  If  she  was 
living,  for  her  to  have  been  in  or  about  the 
bouse  and  the  premises,  so  that,  If  the  of- 
fense was  even  attempted  to  have  been  com- 
mitted, she  would  have  known  or  heard  of 
It  at  the  time,  and  by  her  mere  presence, 
If  not  otherwise,  have  prevented  it  As  a 
farther  Ulustration  of  this,  the  appellant 
bad  the  state  to  admit  that  Essie  Moore,  one 
of  {he  prosecutrix's  sisters,  had  been  duly 
snbpcenaed  to  attend  the  trial  of  this  case 
and  that  she  was  not  present  and  In  attend- 
ance thereon;  that  the  state  then  showed  it 
did  not  know  why  sbe  was  not  In  attendance; 
that  she  had  been  present  at  the  former  tri- 
als in  Scurry  and  Haskell  counties  of  other 
parties  charged  with  rape  upon  this  same 
girl.  IMdently  this  was  for  the  purpose  of 
having  the  Jury  to  consider,  and  it  was  doubt- 
less commented  upon  by  appellant's  attorney 
In  argument  to  the  Jury  that  the  state  had 


another  witness  who  was  not  present  at  the 
trial  who  would  and  doubtless  could  have 
shed  some  light  upon  the  case  for  the  state, 
and,  by  not  having  her  present,  the  Jury 
should  and  would  consider  is  as  a  cir- 
cumstance against  the  state.  So,  doubtless, 
if  the  state  had  not  accounted  for  the  mother 
of  the  prosecutrix  at  the  time  by  showing 
that  she  was  dead,  the  same  use  of  her  ab- 
sence would  hare  been  made  by  appellant's 
attorneys,  and  could  have  been  made  by  the 
Jury.  Of  all  memb^s  of  the  family,  under 
the  circumstances,  it  was  more  necessary  to 
account  for  the  absence  of  the  mother  than 
any  other  member.  In  our  opinion  the  evi- 
dence was  admissible,  aJid  the  court  did  not 
commit  error  In  permitting  the  proof  to  be 
made.  Sweeney  v.  State^  146  S.  W.  883; 
subdivision  8,  White's  C  O.  P.  p.  659,  and 
cases  there  dted. 

[I]  Doubtless,  if  any  improper  use  of  the 
testimony  had  been  attempted  by  the  state 
in  argument  before  the  Jury,  or  otherwise, 
the  court  with,  or  perhaps  without,  any  ob- 
jection would  have  stopped  and  prevented 
this.  Neither  the  bUl  nor  record  shows  .that 
any  improper  use  was  attempted  of  it,  nor  is^ 
it  shown  that  it  in  any  way  inflamed  the 
minds  of  the  Jury  or  prejudiced  the  rights 
of  appellant  Even  "the  admission  of  ille- 
gal testimony  will  not  constitute  reversible 
error,  unless  some  injury  is  shown  or  rea- 
sonably made  to  appear."  Hooper  v.  State, 
29  Tex.  App.  616,  16  S.  W.  655;  Coyle  r. 
State,  31  Tex.  Or.  R.  607,  21  S.  W.  765; 
Tweedle  v.  State,  20  Tex.  App.  590,  16  S. 
W.  644. 

[7, 1]  By  another  bill  it  Is  shown  that  the 
court  limited  the  defendant  to  three  wit- 
nesses for  the  purpose  of  proving  that  the 
reputation  of  prosecutrix  In  the  community 
in  which  she  lived  was  bad  for  virtue  and 
chastity,  he  offering  to  place  ten  additional 
witnesses  on  the  stand  to  make  that  proof; 
that  the  state's  counsel  contended  before  the 
court  in  the  presence  of  the  Jury  that  such 
evidence  was  no  defense,  because  the  pros- 
ecutrix had  already  stated  that  sbe  had  oth- 
er acts  of  sexual  intercourse,  which  posi- 
tion of  the  state's  counsel  was  sustained  by 
the  court  The  court  In  allowing  this  bill 
qualified  It  by  stating  that  he  permitted  four 
witnesses  to  the  general  reputation  of  the 
prosecutrix  to  be  placed  on  the  stand,  one 
failing  to  qualify ;  tiiat  the  court  thought  this 
sufficient.  In  view  of  the  fact  that  prosecutrix 
admitted  that  sbe  had  carnal  Intercourse 
with  four  different  men  before  this  act  with 
appellant  This  shows  no  revonible  error 
by  the  court.  The  only  purpose  for  which 
such  testimony  is  admissible  in  a  rape  case 
is  where  the  alleged  raped  person  Is  a  wo- 
man more  than  15  years  of  age  at  the  time, 
and  solely  for  the  purpose  of  consideration 
by  the  Jury  to  determine  whether  or  not  she 
consented  to  the  act  Our  statute  on  the 
subject  makes  It  rape  for  a  man  to  have 
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Bexual  Intercourse  with  a  girl  tinder  15  years 
of  age  wltb  her  express  consent,  and  the 
decisions  bold  that  even  where  she  has  so- 
licited and  brought  abont  the  act  P.  O. 
art  1063;  Robertson  v.  State,  51  Tex.  Gr. 
R.  494,  102  S.  W.  1130,  and  many  other  cases 
might  be  cited,  but  we  deem  it  unnecessary. 
So  that  the  evidence  In  this  case  that  the 
reputation  of  the  prosecutrix  was  that  of 
a  lewd  person,  when  It  Is  conclusively  shown 
that  she  was  under  15  years  of  age  at  the 
time  the  act  occurred,  was  not  admissible  for 
the  purpose  of  affecting  her  credibility ;  but 
even  if  it  was,  it  was  a  conceded  fact  and 
not  contested  by  the  state,  in  fact  apparent- 
ly asserted  by  the  state,  that  she  was  this 
character  of  woman,  and  the  additional  evi- 
dence of  other  witnesses  could  not  have  made 
the  ftict  clearer  or  more  certain.  Hence, 
in  any  event  the  court  did  not  err  In  this 
inrticalar. 

The  only  other  question  necessary  to  dis- 
cuss and  decide  is  what  Is  raised  by  the 
third  bill  of  exceptions.  We  quote  that  in 
full,  omitting  solely  the  style  of  the  case  and 
court  at  the  head,  and  the  signature  of  the 
judge  at  the  end.  It  is:  "Be  it  ranembered 
that  on  this  the  SOth  day  of  March,  A.  D. 
1912,  the  defendant  In  the  above  entitled 
and  numbered  cause  presented  to  this  court 
his  bill  of  exceptions  Na  8,  which  in  the 
opinion  of  the  court  not  being  a  correct  bill 
and  not  fairly  presenting  the  matters  there- 
in set  forth,  the  court  herewith  prepares  and 
files  this  bUl  of  exceptions,  setting  forth  the 
matters  and  things  as  they  occurred,  in  lieu 
of  said  bill  of  exceptions  No.  3  presented  to 
him  by  the  defendant  as  aforesaid,  the  court 
bill  of  exceptions  being  as  follows:  Be  It 
remembered  that  on  the  trial  of  the  above 
styled  and  numbered  cause  in  said  court  on 
the  7th  and  8th  days  of  March,  A.  D.  1912, 
the  following  proceedings  were  had,  to  wit: 
On  said  8th  day  of  March,  A.  I>.  1912,  while 
the  defendant's  witness  H.  P.  Welbom  was 
on  the  stand,  counsel  for  the  defendant  M. 
E.  Bosser,  Bsq.,  propounded  to  said  witness 
in  substance  the  following  question:  'Were 
you  present  at  Haskell,  Texas,  in  December, 
1911,  at  the  trial  of  Charley  Jones  for  the 
offense  of  rape  on  the  prosecutrtx,  Etta 
Moore,  in  which  he  was  acquitted?'  To 
which  counsel  for  the  state  objected,  and 
made  the  remark  'that  if  counsel  for  the 
defendant  Is  Ignorant  of  the  law,  he  did  not 
wish  him  to  be  fined,'  and  ask  that  he  be 
required  to  stay  within  the  law,  and  the 
court  sustained  the  objection  of  the  counsel 
for  the  state  to  said  question,  for  the  reason 
that  in  the  trial  of  the  state  of  Texas  ▼. 
Charley  Jones  tried  at  Haskell,  Tex.,  in 
which  the  said  Charley  Jones  was  tried  for 
rape  upon  the  prosecutrix  in  this  case,  the 
said  Charley  Jones  was  acquitted.  There 
were  four  several  indictments  presented  in 
the  district  court  of  Scurry  county,  Texas, 
charging  different  parties  with  rape  upon 


said  prosecutrix,  Etta  Moore,  an  diarged  to 
have  been  by  different  persons  and  on  dUfer- 
ent  occasions,  one  of  the  defendants  undar 
said  indictments  being  the  said  Charley 
Jones,  and  one  being  Knox  Eearse,  the  de- 
fendant in  this  case,  and  tlie  said  cases  hav- 
ing no  relation  to  each  other,  and  the  court 
being  of  the  opinion  that  counsel  for  the  de- 
fense in  this  case  was  merely  trying  to  get 
before  the  Jury  the  fact  that  in  the  trial  of 
the  case  of  the  State  of  Texas  versus  Char- 
ley Jones  at  Haskell  for  v&Tpe  upon  the  said 
prosecuting  witness  in  this  case,  that  the 
said  Charley  Jones  was  acquitted,  and  that 
the  same  was  not  admissible  for  any  pur- 
pose, and  shed  no  light  upon  the  facts  in 
this  case  and  had  no  bearing  upon  the  facts 
in  this  case,  sustained  said  objection  of  the 
state.  That,  after  the  court  had  sostained 
said  objection  of  the  state,  a  colloquy  ensued 
between  counsel  for  the  defense  and  counsel 
for  the  state,  and  counsel  for  the  defense, 
there  being  four  of  them,  insisted  os  asking 
the  question  again,  whereupon  the  court  re- 
marked that  if  counsel  asked  the  question 
again  that  he  would  fine  him  in  the  sum  of 
$50.  The  counsel  for  the  defense  then  asked 
the  rourt  to  withdraw  the  Jury  that  he 
might  make  his  objections  and  take  bis  ex- 
ceptions to  the  ruling  of  the  court  as  afore- 
said, which  the  court  declined  to  do  as  such 
matters  would  necessarily  delay  the  trial, 
the  court  at  that  time  stating  to  counsel  for 
the  defense  that  they  could  put  any  objec- 
tions they  wanted  to  in  their  bill  of  exer- 
tions; and  afterward,  during  an  intomis- 
Blon  or  recess  in  the  trial  of  the  caae^  the 
court  told  Ia  H.  McCrea,  one  of  the  counsel 
for  the  defense,  that  he  could  put  any  ob- 
jection in  his  bill  that  he  wished,  which  the 
said  Ia.  H.  McCrea  stated  was  all  right  and 
all  that  they  wanted,  but  that  he  believed 
the  testimony  was  admissible.  And  after- 
ward, to  wit  at  Snyder,  Tex.,  when  the  said 
bill  of  exceptions  of  the  defendant  was  pre- 
sented to  the  court  by  Hardy  Boyd,  one  of 
the  counsel  for  the  defense,  the  court  then 
told  the  said  Hardy  Boyd  that  he  could  not 
approve  the  said  bill  of  exceptions  In  the 
shape  it  was  in,  or  the  form  in  whidi  ha 
had  it  and  refused  to  approve  same^  but 
that  if  he  would  prepare  same  and  pat  in 
any  objections  to  the  ruling  of  the  court  that 
he  wished  to  in  said  case,  he  could  do  so, 
and  that  he  could  set  out  any  objections 
that  he  wished  to  the  ruling  of  the  court 
which  said  counsel  declined  to  do.  Hiere- 
upon,  the  court  refused  to  approve  said  bill 
of  excepOooa,  and  herewith  filed  this  his 
bill  of  exceptions  as  the  true  and  correct 
bill  of  exceptions  in  this  case,  and  the  same 
is  ordered  filed  by  the  district  derk  of  Fish- 
er county,  Tex.,  as  part  of  the  record  in  this 
cause."  On  oral  argument  before  this  court 
in  the  submlasfam  of  this  case,  it  was  stated 
by  appellant's  counsel,  as  we  understood 
him,  that  the  court  refused  to  permit  Kppel- 
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lant  to  state  what  be  wanted  to  ptme  t>y 
this  witness  Welborn  which  was  the  testi- 
mony of  Oie  prosecntrix  in  the  trial  of  the 
Charley  Jones  case,  which  had  occnrred  pri- 
or to  this  trial.  It  Is  due  to  the  attorney 
who  made  this  statement  In  oral  argnment 
to  state  he  did  not  represent  appellant  In 
the  conrt  below  and  doubtless  was  not  pres- 
ent and  did  not  hear  what  then  occurred. 

[9]  It  is,  and  must  necessarily  be,  the  law 
that  this  court  can  look  only  to  the  authen- 
ticated record  before  it  in  considering  any 
case  on  appeal,  or  any  question  raised  or 
presented  therein.  We  cannot  under  any 
circumstances  look  to  the  oral  assertions  of 
appellants  or  their  attorneys  tn  oral  argu- 
ment before  this  court  If  this  was  not 
true,  this  court  would-  in  many  cases  be 
flooded  by  oral  statements  of  attorneys  and 
the  parties  for  both  sides  of  what  occurred 
and  what  didn't  occur,  and  what  was  said 
and  what  was  not  said  in  the  trial  court 
If  such  were  the  case,  this  court  would  be 
converted  Into  a  trial  court  and  have  to 
have  witnesses  summoned,  hear  testimony, 
and  pass  upon  the  weight  to  be  given  there- 
to, and  the  credibility  of  the  witnesses.  And 
it  would  not  be  a  Court  of  Appeals,  as  It  ex- 
clusively Is,  and  so  fixed  by  the  law. 

We  do  not  mean  to  be  understood  to  imply 
a  lack  of  faith  in  such  statements  by  coun- 
sel in  this  case  or  any  other.  We  are  mere- 
ly discussing  what  this  court  is  confined  to 
in  considering  the  cases  on  appeal  before  It, 
and  questions  raised  and  presented  by  the 
record  therein. 

[10]  The  only  reference  to  this  matter,  in 
any  ground  of  the  motion  for  new  trial  Is 
the  following:  "(7)  The  conrt  erred  upon  the 
trial  of  this  cause  wherein  the  defendant 
had  placed  the  witness  H.  P.  Welborn  on 
the  stand  as*  a  witness  in  his  behalf  when 
letting  counsel  11  B.  Rosser  propound  to 
witness  the  following  question:  'Were  yon 
present  at  Haskell,  Tex.,  on  December,  1911, 
and  heard  the  trial  of  Ctuurley  Jones  for  the 
offense  of  rape  with  the  prosecutrix,  Etta 
Moore,  in  which  he  waa  aequitted,'  In  which 
private  prosecutor,  C.  P.  Woodruff,  objected. 
In  snbstence,  that,  if  counsel  for  the  de- 
fendant is  ignorant  of  the  law,  we  do  not 
wish  him  fined,  otherwise  we  ask  the  court 
to  fine  him  and  which  the  court  remarked 
and  reprimanded  counsel  that,  if  such  a 
question  was  propounded  again,  he  would 
fine  counsel  $50,'  and  whereupon  co-counsel 
for  defendant  I^  H.  McCrea,  endeavored  to 
present  to  the  court  the  theory  upon  which 
»aid  evidence  tpould  he  admiuihle  and  in 
whldi  the  court  refused  to  hear,  and  order- 
ed counsel  to  be  seated,  which  remarks  and 
action  of  the  court  were  calculated  to  mis- 
lead the  jury  in  t>elievlng  that  the  court 
might  be  biased  or  leaning  to  the  state  and 
to  give  undue  prominence  to  the  remarks  of 
private  prosecutor,  and  to  belittle  the  attor- 
n^s  for  the  defendant  in  the  eyes  of  the 
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jury,  as  shown  by  bill  of  exceptions  No.  3, 
filed  in  the  records  of  this  cause."  As  we 
understood  appellant's  counsel  in  oral  argu- 
ment he  contended  that  the  court  below  re- 
fused to  permit  appellant's  attorney  to  tell 
the  court  at  the  time  what  they  ewpeoted  to 
prove  by  the  witness  Welborn  as  to  what 
the  prosecuting  witness,  Ette  Moore,  had 
testified  on  the  trial  of  the  Charley  Jones 
case.  This  bUl  does  not  so  stete  and  no- 
where so  Intimates,  and  neither  does  the 
motion  for  new  trial.  Neither  is  it  any- 
where so  made  to  appear  either  directly  or 
Indirectly  by  the  record  elsewhere  or  any- 
where. The  bill  expressly  states  that  when 
the  quettion  was  asked,  and  the  court  sus- 
tained the  objection  thereto,  the  appellant's 
attorneys  attempted  to  ask  It  again,  and  the 
court  refused  to  even  permit  them  to  do 
that  The  bill  then  shows  that  the  appel- 
lant's attorneys  asked  the  court  to  with- 
draw the  jury,  not  that  be  might  stete  what 
the  testimony  he  expected  to  prove  would 
be,  but  "that  he  might  make  his  objectiont 
and  take  hit  exception*  to  the  ruling  of  the 
court"  Die  court  declined  to  do  this,  then 
stating  to  the  counsel  that  they  could  put 
any  objectUma  which  they  wanted  to'  In 
their  bill  of  exceptions,  and  that  afterwards, 
during  an  Intermission  or  recess  of  the  trial, 
the  court  told  one  of  appellant's  counsel  that 
he  could  put  any  objection  in  his  bill  that 
he  wished,  and  that  the  counsel  steted  In 
reply  that  it  "was  all  right"  and  all  they 
wanted;  that  again,  when  another  one  of 
appellant's  counsel  presented  his  bill  cover- 
ing this  matter  to  him,  he  was  Informed  by 
the  court  that  he  could  not  approve  It  In 
the  shape  It  was  and  refused  to  approve  It 
"but  that  If  be  would  prepare  same  and  put 
In  any  objections  to  the  ruling  of  the  court 
that  he  wished  to  in  said  case,  he  could  do 
so,  and  that  he  could  set  up  any  objectiona 
that  he  wished  to  the  ruling  of  the  court 
which  said  counsel  declined  to  do.  There- 
upon, the  court  prepared  this  bill  and  filed 
it  in  lien  of  the  one  which  had  been  pre- 
sented to  blm,  instead  of  the  Incorrect  one 
which  had  been  presented  to  blm  and  which 
he  refused.  Again,  we  find  In  the  record, 
stetement  of  facte,  that  the  official  court 
stenographer  who  took  down  on  the  trial 
all  of  the  testimony  In  the  said  Charley 
Jones  case  was  present  on  this  trial,  and, 
Introduced  by  appellant  testified  tliat  he 
was  such  official  stenographer;  that  be  did 
as  such  take  down  all  the  testimony  in  the 
Jones  case,  and  had  his  notes  with  him, 
produced  and  identified  them  and  then,  with- 
out any  objection  whatever,  by  the  state, 
reproduced  such  part  of  the  testimony  of 
Etta  Moore  In  the  Jones  case,  and  read  It  In 
this,  at  the  instance  of  the  appellant  herein, 
as  be  called  for,  reading  it  In  full  by  ques- 
tion and  answer. 

So  that  we  conclude  fh>m  all  this  and  the 
record  as  a  whole  that  ai^llant's  attorneys 
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must  have  been  In  error  In  contending  oral- 
ly before  this  court  that  tlie  lower  court  re- 
fused to  permit  appellant  to  tell  what  be 
expected  to  prore  by  the  witness  Welborn  as 
to  what  said  state's  witness  Etta  Moore  te^ 
tifled  on  the  trial  of  the  Charley  Jones  case. 

[11]  But,  instead,  that  what  appellant's  at- 
torneys sought  to  get  before  the  Jury  In  put- 
ting Welborn  on  the  stand  was  to  inject  into 
the  evidence,  as  shown  by  Iiis  questions  and 
the  attempted  repetition  thereof,  that  Jones 
was  acquitted  by  the  Jury  in  his  case.  That 
mdh  could  be  done  no  one  could  contend,  and 
the  court  was  correct  In  suppressing  the  in- 
jection of  such  testimony  in  this  case^  even 
if  some  temper  and  tlireat  of  a  flue  for  so 
doing  was  shown  and  made. 

[12]  Art  744,  C  C.  P.,  prescribes  that  on 
the  trial  of  any  criminal  action  the  defend- 
ant, by  himself  or  counsel,  may  tender  tiia 
bill  of  exceptions  to  any  decision,  opinion,  or- 
der, or  charge  of  the  court  or  other  proceed- 
ings in  the  case;  and  the  Judge  shall  sign 
such  bUI  of  exceptions,  under  the  rules  pre- 
scribed in  civil  suits^  in  order  that  such  de- 
cision, opinion,  order,  or  charge  may  be  re- 
vised upon  appeal.  There  is  no  other  statu- 
tory provision  in  our  Criminal  Codes,  on  this 
subject,  so  that  we  go  to  the  Civil  Code  to 
determine  what  shall  be  done  in  cases  aris- 
ing as  did  this  case.  B.  S.  art  2068  a360), 
prescribes:  "Whenever,  in  the  progress  of  a 
cause,  either  party  is  dissatisfled  with  any 
ruling,  opinion,  or  other  action  of  the  court, 
he  may  except  thereto  at  the  time  the  same 
is  made,  or  announced,  and  at  his  request, 
time  shall  be  given  to  embody  such  exception 
in  a  written  bUl."  B.  S.  art  2063  (1365), 
makes  It  the  duty  of  the  party  taking  any 
such  bill  to  reduce  it  to  writing  and  present 
it  to  the  Judge  for  his  allowance  and  signa- 
ture. Tile  next  article  requires  the  Judge  to 
submit  such  bill  to  the  adverse  party  or  his 
counsel,  if  in  attendance  on  the  court,  and, 
if  found  to  be  correct,  to  sign  it  without  de- 
lay, and  file  it  with  the  clerk.  Then  the  suc- 
ceeding articles  of  the  statute  are  as  follows: 

"Art  2066  (1367).  If  found  incorrect 
Should  the  Judge  find  such  bill  of  exceptions 
to  be  incorrect  he  shall  suggest  to  the  party, 
or  his  counsel  who  drew  it,  such  corrections 
as  he  may  deem  necessary  therein;  and  if 
they  are  agreed  to,  he  shall  make  such  cor- 
rections and  sign  the  same  and  file  it  with 
the  clerk. 

"Art  2066.  (1368)  On  disagreement,  judge 
to  make  out  bill,  etc. — Should  the  party  not 
agree  to  such  corrections,  the  Judge  shall 
return  the  bill  of  exceptions  to  him  with  his 
refusal  indorsed  thereon,  and  shall  make  out 
and  sign  and  flle  with  the  clerk  such  a  biU 
of  exertions  as  will,  in  his  opinion,  present 
the  ruling  of  the  court  in  that  behalf  as  It 
actually  occurred. 

"Art  2067.  (1369)  fiSystanders  bill,  how  ob- 
tained. Should  the  party  be  dissatisfied 
with  the  bUl  of  exceptions  filed  by  the  Judge, 
as  provided  in  the  preceding  article,  he  may, 


upon  procuring  tbe  signatures  of  three  re- 
spectable bystanders;  citizens  of  this  state, 
attesting  the  correctness  of  tbe  bill  of  ex- 
ceptions as  presented  by  him,  have  the  same 
filed  as  part  of  the  record  of  the  cause;  and 
the  truth  of  the  matter  in  retexence  thereto 
may  be  controverted  and  maintained  by  af- 
fidavits, not  exceeding  five  In  number  on  eadi 
side,  to  be  filed  with  the  papers  of  the  cause, 
within  ten  days  after  the  filing  of  such  bill 
of  exceptions,  and  to  be  considered  as  a  part 
of  the  record  relating  thereto.  When  tbe 
court  refuses  to  sign  a  correct  bill  of  excep- 
tions, such  proceedings  may  be  had  In  tbe 
court  of  dvU  appeals;  as  Is  pre8cril>ed  in  ar- 
ticle 1607." 

In  our  opinion  the  said  bill  No.  3,  above 
quoted,  shows  that  the  judge  substantially,  If 
not  literally,  complied  with  tikis  law  and  bis 
duty.  The  appellant  in  no  way  shown  bj 
the  record  contested  by  affidavit  or  other- 
wise the  correctness  of  the  Judge's  bill,  or  of 
any  of  the  facts  and  circumstances  stated  br 
him  as  Iiaving  occurred.  But  on  the  con- 
trary, as  we  take  it,  his  counsel  were  satis- 
fied with  tbe  bill  as  prepared  by  the  judga 
Under  the  circumstances,  it  will  not  meet  the 
question  to  say  that  the  bystanders  wonld 
not  have  known,  and  could  not  have  known, 
what  they  expected  to  prove  by  the  witness. 
They,  the  attorneys,  could,  at  least,  have 
made  their  aflSdavlts  of  what  this  was,  if  it 
was  other  or  different  from  wlsat  the  judge 
states  in  the  bill.  Again  (B.  S.  art  1607 
[1014])  the  statute  referred  to  In  article  2067, 
above  quoted,  expressly  states:  "And  the 
court  (appellate  court)  shall  admit  as  part  of 
the  record  to  be  examined  by  them  in  the 
trial  of  a  cause,  every  bill  of  exceptions  not 
signed  by  the  judge  trying  the  cause  below, 
upon  its  appearing  to  tiie  saUsfactton  of  the 
court  (appellate  court)  that  the  facts  are 
fairly  stated  therein;  that  said  bill  was  pre- 
pared in  accordance  with  the  law  governing 
the  preparation  of  such  bills  and  that  the 
judge  trying  the  cause  refused  to  sign  the 
same;  and  the  truth  of  any  such  bill  of  ex- 
ceptions shall  be  determined  by  the  court 
(appellate  court)  on  tbe  copies  of  the  afiida- 
vits  required  by  law  to  be  made  in  such  case, 
such  copies  to  be  copied  in,  and  to  form  a 
part  of  the  record  transmitted  to  the  0>art 
of  Civil  AiH>eals  (or  Criminal  Appeals)." 
The  record  nowhere  and  in  no  way  eAowb 
that  any  such  affidavit  was  filed  in  the  lowor 
court,  and  none  such  is  contained  in  the 
record  t>ef  ore  ua. 

[13]  It  ha»  always  been  held  by  this  and 
the  civil  courts  that,  as  the  statute  requires, 
it  would  be  proper  for  the  court,  when  an  ob- 
jection is  made  and  a  bill  of  exceptions  is 
taken,  to  stop  the  trial  a  sufficient  length  of 
time  to  then  and  there  prepare,  sign,  and 
approve  such  bill.  The  general  practice, 
however,  in  the  trial  courts  is  not  to  do  thls- 
But  it  has  also  always  been  held  that  even 
when  this  is  not  done  and  the  party  is  after- 
wards given  his  bill  In  full,  the  mere  fact  that 
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the  CQnrt  did  not  suspend  the  trial  and  give 
it  to  him  when  first  taken  would  not  be  re- 
versible error,  and  no  case  has  been  reversed, 
so  far  as  we  Icnow,  because  the  court  did  not 
stop  the  trial,  and  then  and  there  give  the 
party  a  bill  of  exceptions. 

We  therefore  hold  as  this  matter  is  pre- 
sented to  us  tliat  the  appellant  has  no  causie 
of  complaint  that  would  justify  this  court  to 
reverse  this  cause. 

Tbe  Judgment  is  therefore  affirmed. 


LITTLE  T.  JAMBS  McCORD  CO. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Nov.  28,  1912.     On  Motion  for  Re- 
hearing, Dec.  12,   1912.) 

1.  Nbouobrcs  (I  23*)— Dargkboub  Prkxises 
— AiTKAcnvz  TO  Cbtldben. 

One  who  leaves  unguarded  dangerous  ma- 
dlinery  usually  attractive  to  children  is  liable 
for 'injuries  to  a  diUd  attracted  to  the  macbic- 
enr,  though  he  is  there  without  express  per- 
mission. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  11  S3,  84;  Dec.  Dig.  |  23.*] 

2.  Eqcplobivks  (I  8*)— Nbougbncx  —  Qnxs- 
noNS  xoa  Jubt. 

Where  an  owner  of  explosives,  consisting 
of  Roman  candles,  skyrockets,  and  ottier  ex- 
plosives made  to  amuse  children  on  holiday  oc- 
caslons,  placed  tbem  on  the  premises  of  a  third 
person  to  wbich  children,  either  as  licensees  or 
trespassers,  had  for  a  long  time  resorted,  be 
owed  to  such  children  the  legal  duty  of  guard- 
ing the  explosives,  and  where  he  failed  to  do 
so,  and  a  child  was  injured  by  an  explosion 
wltile  playing  with  one  of  the  explosives,  the 
question  of  liis  guilt  of  actionable  negligence 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Gent  Dig.  ({  4,  6;   Dec.  Dig.  i  &*] 

3.  BXPLoaiVKS   (|  8*)— INJXJMKS  TO  Childbkh 

— Pboxmiate  Caubb— Question  fob  Jubt. 
Whether  the  negligence  of  an  owner  of  ex< 
plosives,  who  placed  them  on  the  premises  of 
a  third  person  to  which  children  resorted,  was 
the  proximate  cause  of  an  injury  to  a  child, 
caused  bv  an  explosive  exploding  while  tbe  child 
bandied  it;  held  under  the  evidence  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  H  4,  5;   Dec.  Dig.  {  8.*} 

4.  Nkgligknce  (I  136*)— Danqebous  Pbbm- 
isKs— Contbibutoby  Nequoence  —  QUKS- 
TJON  FOB  Jubt. 

Whether  a  child,  injured  by  an  explosion 
cf  an  explosive  left  by  tbe  owner  on  the  prem- 
ises of  a  tliird  person,  was  gxiilty  of  contribu- 
tory negligence  in  handling  the  explosive  at 
the  time  of  the  explosion,  neld  under  the  evi- 
dence for  the  jury.  , 

[Ed.  Note.— For  other  cases,  sec  Negligence, 
Cent  Dig.  II  277-353;   Dec.  Dig.  |  136.*] 

On  Motion  for  Rehearing. 

5.  ExpLonvKS  (I  8*) — Danokbous  Pbeiubks 
— LiABmrr. 

Where  an  owner  of  explosives  placed  them 
on  the  premises  of  a  tliird  person,  and  children 
visited  tbe  premises  in  search  of  pecans  with- 
out permission  from  any  one,  and  while  on  the 
premises  for  that  purpose  discovered  tbe  ex- 
plosives and  then  left  and  subsequently  return- 
ed for  the  sole  purpose  of  examining  and  play- 
ing with  the  explodves,  and  a  child  was  injured 
in  consequence  of  an  explosion,  the  owner  of 


the  explosives  could  not  escape  liability  on  the 
ground  that  the  pecans  furnished  the  cliief  at- 
traction wliich  induced  the  cliiidren  to  visit 
the  premises. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  ||  4,  6;  Dec.  Dig.  |  &*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Jas.  W.  Swayne,  Judge. 

Action  by  Fred  Little,  by  next  friend, 
against  the  James  McCord  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

McLean  &  Carlock,  of  Ft  Worth,  for  ax>- 
pellant  Slay,  Simon  &  Wynn,  of  Ft  Worth, 
for  appellee. 

HODGES,  J.  Fred  Uttle,  a  minor,  by  his 
next  friend  sued  the  James  McCord  Com- 
pany for  personal  injuries.  Tbe  petition  al- 
leges that  the  James  McCord  Company  Is  a 
private  corporation  and  owns  a  building  call- 
ed a  "magazine"  situated  on  a  lot  in  the  city 
of  Ft  Worth,  In  which  are  stored  skyrockets, 
firecrackers,  Roman  candles,  dynamite  caps, 
and  other  explosives;  that  In  November, 
1910,  defendant  carried  from  Its  magazine 
and  deposited  in  an  open  lot  a  large  quantity 
of  those  explosives;  that  the  lot  where  this 
material  was  deposited  was  a  pecan  grove 
near  a  public  highway  and  possessed  peculiar 
attractions  to  clilldren  of  tender  years  and 
was  a  place  where  such  children  were  ac- 
customed to  resort  It  was  further  alleged 
that  the  plaintiff  was  a  boy  12  years  of  age, 
and  was  attracted  to  tbe  place  where  those 
explosives  had  been  left  scattered  upon  the 
ground,  and  was  prompted  by  his  childish  im- 
pulses to  appropriate  some  of  them;  that  In 
attempting  to  break  one  of  the  pieces  on  a 
rock  it  exploded  with  great  violence  and 
blew  off  his  right  hand.  It  is  claimed  that 
appellee  was  negligent  in  depositing  danger- 
ous and  attractive  explosives  at  a  place 
where  young  children  were  accustomed  to  re- 
sort In  addition  to  a  general  denial,  the 
defendant  pleaded  that  the  premises  where 
the  explosives  were  deposited  were  private 
property,  and  thatj  the  plaintiff  was  trespass- 
ing at  the  time  he  entered  thereon  and  car- 
ried away  tbe  material  which  caused  his  In- 
Jury.  It  Is  further  alleged  that  he  failed  to 
exercise  ordinary  care  in  handling  the  ex- 
plosive. Both  the  plaintiff  and  the  defendant 
introduced  testimony,  and  at  the  conclusion 
the  jury  were  peremptorily  Instructed  to  re- 
turn a  verdict  for  the  defendant.  From  the 
judgment  rendered  in  accordance  with  that 
verdict  this  appeal  is  prosecuted. 

The  only  assignment  of  error  is  one  which 
assails  the  action  of  the  court  in  directing 
the  verdict  for  the  defendant  There  ap- 
pears to  he  no  dispute  in  the  testimonyl  abottt 
the  fact  tliat  appellant  was  injured  in  the 
manner  and  by  the  agency  alleged;  neither  is 
there  any  controversy  as  to  the  fact  that  the 
appellee  owned  the  magazine  and  the  explo- 
sives, and  that  Its  agents  had  previously  car- 
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rled  them  out  of  the  building  and  deposited 
the  box  In  which  ther  were  contained  In  an 
open  lot  where  they  were  accessible  to  any 
one  who  might  wish  to  appropriate  them. 
The  evidence  showed  that  the  lot  upon  which 
the  magazine  was  situated  belonged  to  the 
Collins  estate  and  was  under  the  management 
and  control  of  Judge  O.  K.  Bell,  the  admin- 
istrator of  that  estate.  It  also  appears  that 
the  lot  was  a  strip  of  land  about  180  feet 
wide  and  much  longer,  lying  adjacent  to  one 
of  the  highways  of  the  city  and  in  a  vicinity 
containing  some  private  residences.  The  ap- 
pellee did  not  have  any  interest  in  the  lot, 
and  its  magazine  was  kept  there  by  permis- 
sion of  the  administrator.  A  negro  named 
William  Gowen  occupied  a  residence  upon 
the  lot,  with  his  family,  and  was  charged 
with  the  duty  of  looking  after  the  property 
and  keeping  off  trespassers.  There  were 
quite  a  number  of  pecan  trees  situated  on 
this  lot,  and  it  required  some  effort  to  pre- 
vent trespassers  from  depredating  thereon 
during  the  season  when  pecans  were  falling. 
The  premises  were  Inclosed  with  a  wire 
fence,  and  were  entered  through  a  gate  situ- 
ated near  the  house  occupied  by  Cowen.  No- 
tices showing  that  the  premises  were  posted 
were  to  be  seen  at  different  points  over  the 
fence  and  near  the  gate.  Under  one  of  the 
large  pecan  trees  was  a  swing  such  as  are 
used  by  children  at  play,  which  had  been 
placed  there  some  time  during  the  year  pre- 
ceding appellant's  injury.  In  November, 
1910,  and  prior  to  the  day  when  the  appel- 
lant was  Injured,  the  appellee  had  its  maga- 
zine cleared  of  old  material  which  was  con- 
sidered worthless  for  the  market  One  of 
the  employ^  testified  that  in  cleaning  out 
the  magazine  a  large  wooden  box  filled  with 
this  rubbish  was  carried  out  about  a  hun- 
dred feet  and  dumped  upon  the  ground  near 
one  of  those  pecan  trees.  Another  of  appel- 
lee's employes  testified  that  on  previous  oc- 
casions when  the  magazine  was  cleaned  out 
It  was  the  practice  to  bum  the  old  material 
but  that  was  not  done  on  this  occasion  be- 
cause of  the  high  wind  prevailing  at  the  time 
and  the  danger  of  communicating  fire  to  oth- 
er objects.  The  appellant,  Fred  Little,  tes- 
ttfled  in  substance  that  the  accident  occurred 
on  Monday,  November  28,  1910,  and  that  he 
was  12  years  old  in  the  preceding  September. 
On  the  Sunday  before  the  accident  he,  in 
company  with  some  other  boys  near  his  age, 
went  to  this  lot  for  the  purpose  of  getting 
pecans.  They  were  standing  on  the  outside 
of  the  fence  when  Jess  Cowen,  the  son  of 
William  Cowen,  invited  them  to  come  inside. 
They  entered  through  the  gate,  which  at  the 
time  was  partly  open,  and  after  gathering 
pecans  started  home.  The  Oowen  boy  then 
called  their  attention  to  this  material,  which 
had  been  placed  near  one  of  the  pecan  trees 
by  the  agents  of  the  appellee.  He  testified 
that  this  rubbish  was  about  SO  feet  from  the 
gate  and  within  about  25  feet  of  the  swing 
previously  mentioned.  The  box  was  open, 
and  the  material  was  scattered  around  upon 


tlie  ground.  There  was  quite  s  lot  of  it. 
They  took  a  few  articles  which  they  called 
"sparklers,"  something  attached  to  a  piece 
of  wire  which  when  ignited  would  emit 
sparks  but  made  no  noise.  Some  of  these  ha 
carried  home  with  liim.  He  returned  about 
2  o'clock  the  same  afternoon.  His  father, 
mother,  unde,  and  aunt  were  with  him.  On 
the  following  Monday  he  attended  school,  and 
while  there  he  and  several  other  boys  agreed 
to  again  visit  this  pile  of  explosives  and  get 
some  of  them.  They  were  dismissed  from 
school  about  3  o'clock,  and  immediately  re- 
paired to  the  grove  for  that  j>urpos&  They 
picked  up  some  of  the  material  and  started 
home.  Appellant  says  that  he  carried  some 
in  his  cap — had  about  10  or  12  boxes  of  what 
he  called  "dynamite  caps."  He  had  never 
seen  anything  like  that  before.  They  had 
melted  and  run  together.  He  bad  eeea  the 
little  ones,  but  not  those  which  had  coagulat- 
ed. They  all  started  home; .  and  after  reach- 
ing a  point  about  a  quarter  of  a  mile  distant 
he  undertook  to  break  one  of  tliose  which 
had  melted  and  run  together,  for  the  purpose 
of  giving  a  ple{»  of  it  to  one  of  the  other 
boys,  when  it  exploded  with  great  force  and 
blew  off  his  ri^t  hand.  He  undertook  to 
break  it  upon  a  rock,  and  stated  that  he  had 
no  idea  that  there  was  any  danger  in  doing 
80.  He  admitted  that  he  knew  the  grounds 
were  posted,  and  that  he  had  seen  the  rign. 
A  chemist  who  testified  upon  the  trial  stated 
that  he  had  examined  the  explosives  which 
were  shown  to  be  similar  to  the  one  tliat 
caused  the  injury,  and  found  that  they  con- 
tained a  mixture  of  potassium  chlorate  and 
sulphur  mixed  with  sand;  that  when  the 
sand  is  struck  there  Is  a  certain  amount  of 
friction,  or  heat,  generated,  causing  the  snl- 
phur  to  unite  with  the  oxygen,  producing 
combustion;  that  It  was  the  friction  and  strik- 
ing that  caused  the  explosion.  It  appears  from 
other  portions  of  the  testimony  tliat  these 
explosives  had  previously  been  a  part  of  the 
appellee's  stock  of  goods,  and  for  some  rea- 
son had  become  melted,  or  partially  dissolved 
by  water,  and  had  run  together,  so  that  num- 
bers of  them  were  sometimes  coagulated  into 
a  single  mass.  There  was  other  testimony 
suffldeht  to  show  that  boys  In  large  numbers 
frequented  this  lot  In  search  of  pecans;  that 
sometimes  they  were  ordered  out  by  Cowen 
or  members  of  his  family,  and  at  other  times 
they  were  no£  molested.  Cowen's  testimony 
justified  the  inference  that  he  was  vrilUng  for 
some  of  the  boys  who  resided  in  the  neigh- 
borhood to  come  on  the  premises  and  gather 
pecans  after  he  had  supplied  Judge  Bell  and 
himself.  In  one  portion  of  his  testimony 
Cowen  stated  thiat  it  was  impossible  to  keep 
the  boys  away;  that  they  "came  there  in 
droves." 

[1, 2]  In  order  to  establish  a  legal  liability 
in  a  case  like  this,  it  is  necessary  that  the 
evidence  be  sufficient  to  support  a  finding 
by  the  jury  that  the  defendant  owed  the 
plaintiff  a  legal  duty  and  had  negligsatly 
failed  to  perform  it.    In  the  case  of  Dob- 
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bins  V.  RaUway  Co.,  91  Tex.  60,  41  S.  W. 
62,  38  L.  R.  A.  573,  66  Am.  St  Rep.  8S6,  an 
effort  was  made  to  bold  tbe  defendant  liable 
for  tbe  deatb  of  a  small  cbUd  tbat  was 
drowned  In  a  pond  of  water  caused  by  tbe 
construction  of  tbe  railroad.  Tbe  facts  were 
beld  Insufficient;  tbe  court  concluding  as  a 
matter  of  law  tbat  an  ordinary  pond  of  wa- 
ter was  not  80  unusually  attractive  to  cbil- 
dren  as  to  impose  upon  tbe  owner  of  tbe 
premises  any  duty  to  guard  against  its 
use  by  them.  In  disposing  of  tbe  case, 
Judge  Denman  used  tbe  following  lan- 
guage: "Tbe  common  law  imposes  no  duty 
upon  tbe  owner  to  use  care  to  keep  bis  prop- 
erty in  sucb  condition  tbat  persons  going 
tbereon  witbout  bis  invitation  may  not  be 
Injured.  In  considering  tbe  question  as  to 
whetber  a  duty  exists,  tbere  is  no  distinc- 
tion between  a  case  wbere  an  infant  la  in- 
jured and  one  where  tbe  Injury  Is  to  an 
adult,  though  where  the  duty  is  imposed  the 
law  may  exact  more  vigilance  in  its  dis- 
cbarge as  to  tbe  former."  But  in  tbe  well- 
known  "turntable  cases"  It  Is  beld  tbat  tbe 
owner  cannot  escape  liability  for  a  resulting 
Injury  if  be  places  on  his  premises  and 
leaves  unguarded  dangerous  machinery  un- 
utuattv  attractive  to  children,  even  though 
tbe  Injured  child  was  there  without  express 
permission.  RaUway  Co.  v.  Morgan,  92  Tex. 
102,  46  S.  W.  28.  There  is  no  sound  reason 
for  restricting  that  rule  to  injuries  resulting 
from  unguarded  turntables.  It  is  not  because 
tbe  object  which  furnished  tbe  attraction 
and  caused  tbe  injury  is  a  turntable,  and 
tbe  owner  of  tbe  premises  a  railroad  cor- 
poration, tbat  tbe  duty  of  exercising  due 
care  to  save  children  from  their  own  indis- 
cretion is  Imposed  in  such  cases;  but  the 
mle  is  regarded  as  a  salutary  requirement 
which  should  be  enforced  for  tbe  protection 
of  tbe  lives  and  limbs  of  those  too  young 
to  be  held  responsible,  under  all  conditions, 
for  tbelr  own  lack  of  judgment  Human 
life  and  personal  safety  are  tbe  most  im- 
portant objects  of  governmental  protection, 
and  tbe  policy  of  imposing  civil  liability 
npon  those  whose  carelessness  or  indifference 
may  cause  the  loss  of  either  is  one  of  tbe 
most  effective  means  of  Inspiring  a  proper 
degree  of  diligence  to  avoid  Injurious  or 
fatal  accidents  resulting  from  exposure  to 
dangerous  agencies  and  hazardous  situations. 
There  was  evidence  offered  upon  tbe  trial  of 
this  case  sufficient  to  warrant  the  jury  in 
finding  the  following  facts:  Tbat  a  box  con- 
taining dangerous  explosives  was  taken  by 
agents  of  tbe  appellee  from  its  magazine  and 
dumped  upon  tbe  ground  in  a  lot  which  was 
at  the  time  under  tbe  management  and  con- 
trol of  a  third  party ;  that  this  lot  though 
Inclosed  and  posted,  was  frequently  visited 
by  children,  some  of  whom  went  tbere  by 
invitation  from  tbe  occupants,  and  a  large 
number  of  others  either  as  licensees  or  tres- 
passers; tbat  tbe  chief  attraction  which 
caused  children  to  resort  to  that  place  was 
tbe  large  number  of  pecan  trees  growing 


tbereon,  and  a  desire  to  gather  nuts  during 
the  pecan  season;  tbat  this  attraction  was 
so  strong  tbat  those  in  charge  of  tbe  prem- 
ises were  unable  to  keep  children  away.  If 
an  ordinary  turntable  may  be  looked  upon 
as  sucb  an  unusually  attractive  object  as  to 
impose  npon  owners  tbe  duty  of  guarding 
against  its  use  by  children,  we  see  no  good 
reason  why  Roman  candles,  skyrockets  and 
other  explosives  made  for  the  purpose  of 
amusing  children  at  Christmas  times  and  on, 
holiday  occasions  should  not  also  be  so  re- 
garded. Hence  the  Jury  would  have  been 
justified  in  this  case  in  concluding  that  the 
defendant  had  placed  upon  this  lot  to  which 
large  numbers  of  children  resorted,  danger- 
ous explosives  unusually  attractive  to  them. 
It  would  seem  tbat  these  facts  are  sufficient 
to  show  the  existence  of  tbe  legal  duty  be- 
fore referred  to,  and  a  failure  in  Its  perform- 
ance. Whether  or  not  this  failure  was  tbe 
result  of  negligence  on  tbe  part  of  tbe  de- 
fendant is  an  Issue  of  fact  which  might  un- 
der tbe  evidence,  have  been  determined 
against  the  appellee. 

We  have  so  far  inquired  into  tbe  suffi- 
ciency of  the  evidence  to  support  a  finding 
In  favor  of  tbe  plaintiff  npon  the  byipothesis 
tbat  tbe  defendant  was  either  the  owner  of 
the  premises  or  bad  tbe  legal  right  to  use 
them  as  a  dumping  ground  for  Its  waste  ma- 
terial. The  facts  do  not  entirely  justify  that 
Inference.  Tbe  evidence  shows  that  tbe 
James  McCord  Company  bad  merely  tbe  per- 
missive right  to  maintain  a  magazine  for 
the  storage  of  such  explosives  upon  those 
premises,  and  the  Incidental  right  of  ingress 
and  egress.  While  tbere  was  no  objection 
made  to  leaving  this  rubbish  upon  the  prem- 
ises, the  evidence  shows  that  no  opportunity 
was  given  for  any ;  that  tbe  owner  and  man- 
ager bad  no  notice  tbat  it  was  done  until 
after  tbe  accident  occurred.  By  discarding 
this  rubbish  in  tbe  manner  shown  by  the 
evidence,  tbe  appellee  extended  to  all  chil- 
dren who  might  go  upon  those  premises  an 
implied  invitation  to  appropriate  as  much 
of  it  as  they  saw  fit  Whether  the  children 
were  rightfully  there,  or  were  there  as  tres- 
passers, they  violated  no  rights  of  tbe  de- 
fendant in  availing  themselves  of  tbat  priv- 
ilege. 

[3, 4]  It  is  also  contended  that  even  if 
tbe  defeddant  be  held  negligent  in  leaving 
the  explosive  material  wbere  it  was,  its  neg- 
ligence was  not  tbe  proximate  cause  of  tbe 
Injury.  Tbat  issue  and  the  defense  of  con- 
tributory negligence  were  questions  which 
should,  under  proper  Instructions,  have  been 
submitted  for  determination  by  the  Jury. 

Our  conclusion  is  tbat  tbe  trial  court  erred 
in  instructing  a  peremptory  verdict  for  the 
defendant  The  Judgment  will  therefore  be 
reversed,  and  tbe  cause  remanded. 

On  Motion  for  Rehearing. 
[I]  Counsel  for  appellee  insist  in  their  mo- 
tion for  a  rehearing  that,  inasmuch  as  tbe 
evidence  conclusively  shows  that  tbe  pecans 
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furnished  tbe  chief  attraction  which  Induced 
children  to  visit  that  incloaure,  there  should 
be  no  liability  attached  to  tbe  conduct  of 
the  appellee  in  placing  other  objects  there- 
on -which  did  not  famish  any  attraction  for 
children  to  resort  to  that  place.  The  argu- 
mrat  is  based  upon  a  misconception  of  what 
we  think  is  the  underlying  principle  upon 
which  the  liability  of  the  appellee  in  this 
case  must  rest  It  Is  true  that  the  evidence 
does  show  that  up  to  tbe  time  of  the  appel- 
lant's first  visit  to  that  place  the  pecans 
were  the  only  attraction,  and  that  on  that 
occasion  be  went  inside  only  in  response  to 
an  invitation  from  Cowen's  boy.  But  It  Is 
also  true  that  large  numbers  of  children  did 
visit  that  grove  in  search  of  pecans,  and 
did  so  without  any  permission  from  any  one. 
This  created  a  condition  which  even  the  own- 
er of  the  premises  could  not  wholly  ignore 
in  casting  away  or  depositing  thereon  dan- 
gerous objects  possessing  special  or  nnusual 
attractions  to  such  children.  Certainly  the 
right  to  so  incumber  tbe  premises  with  such 
dangerous  and  attractive  objects  would  be 
still  less  available  to  one  who  had  no  legal 
right  to  so  use  snch  premises.  The  proof 
in  this  case  does  show  that,  on  the  occasion 
when  those  explosives  were  obtained  and 
carried  away  by  the  appellant  and  his  com- 
panions, they  were  attracted  to  that  place 
by  these  objects  alone.  If  the  conduct  of 
the  appellee  in  depositing  them  in  that  par- 
ticular place  should  not  here  be  held  as  tan- 
tamount to  an  Implied  invitation  to  enter 
the  inclosure,  it  must  be  due  to  the  fact  that 
appellee  had  no  authority  to  extend  such  an 
invitation.  It  did,  however,  extend  an  In- 
vitation, in  so  far  as  one  may  be  implied 
from  casting  away  such  toys  and  playthings, 
to  all  children  who  might  be  upon  those 
premises  from  any  motive  or  purpose.  There 
can  be  no  hard  and  fast  rule  laid  down  by 
the  courts  for  determining  common-law  lia- 
bility resulting  from  personal  negligence. 
ESacb  case  must  be  determined  by  its  own 
facts.  The  question  presented  Is:  Would  a 
person  of  ordinary  prudence  have  deposited 
such  objects  at  such  a  place  under  the  cir- 
cumstances detailed  by  the  evidence  in  this 
case?  We  adhere  to  the  holding  that  the 
evidence  presented  a  question  which '  the 
court  should  have  submitted  to  the  Jury,  and 
the  motion  is  overruled. 


SULLIVAN  et  al.  v.  HOUSTON  ft 
T.  C.  R.  CO. 

(Court  of  CSvil  Appeals  of  Texas.    Bl  Paso. 
Nov.  21,  1912.) 

1.  Affkai,  ARn  Ebbob  (S  732*)— Assignments 

or     BlBBOB— SPECIFIOAVIONS— SUFFICIENCT. 

An  assignment  of  error  that  the  court  err- 
ed in  denying  a  new  trial  for  tbe  reasons  in 
the  bill  of  exceptions,  based  on  errors  in  the 
charge,  and  in  granting  special  charges,  cannot 
be   considered,  because  it  fails   to  specify  the 


gronnds  of  error  relied  on,  as  required  by  Rev. 
St  1806,  art  1018,  and  court  rdes  24-26  (142 
S.  W.  xU). 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  3022-3024;  Dec.  Dig.  { 
732.*] 

2.  Appeai,  and  Ebbob  (|  742*) — ^Absionments 
or  Ebbob— PBOPOsrnoNs—RxquisiTEa. 

A  proposition  following  an  assignment  of 
error,  which  only  refers  to  propositions  under 
other  assignments  of  error,  violates  court  rules 
30,  33  (142  S.  W-  xiU),  providing  that  each 
point  under  each  assignment  shall  be  stated  as 
a  proposition,  which  shall  refer  to  the  particn- 
lar  grounds  relied  on. 

[Ed.  Note. — ^For  -other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000 ;   Dec.  DigTS  742.*] 

3.  Afpkai,  and  Ebbob  (|  742*)— Asbiqnmbnts 
or  Ebbob— PBOPosmoNS. 

Where  the  proposition  subjoined  to  an  as- 
signment of  error  complaining  of  a  paragraph 
of  the  charge  copied  m  the  assignment  com- 
plains of  the  charge  for  failure  to  instruct  on 
matters  raised  by  the  evidence,  but  fails  to  dis- 
close the  evidence^  and  the  only  statement  fol- 
lowing the  proposition  is  a  quotation  from  the 
petition,  the  assignment  cannot  be  considered, 
in  view  of  court  rule  31  (142  S.  W.  xiii),  pro- 
viding that  to  each  proposition  there  sliair  be 
subjoined  a  statement  of  the  proceedings  in  the 
record  necessary  to  snpport  the  proposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000 ;   Dec  Dig.  |  742.*] 

4.  Appeal  and  Ebbob  (|  742*)— AssiaNiiZNTS 
OF  Ebbob— PBOPOsmoNB. 

Where  the  propositions  following  an  as- 
signment of  error  complaining  of  the  giving  of 
a  special  requested  charge  do  not  point  oat 
wherein  the  charge  is  erroneous,  and  tbe  sub- 
joined statements  to  the  propositions  do  not 
disclose  error,  the  assignment  will  not  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec  Dig.  J  742.*] 

Appeal  from  District  Court,  Orimea  Coun- 
ty;   S.  W.  Dean,  Judge. 

Action  by  Mrs.  Anna  SuIUvan  and  others 
against  the  Houston  ft  Texas  Central  RaU- 
road  Company.  From  a  Judgment  for  defend- 
ant plaintifTs  appeal.     Affirmed. 

T.  C.  Bumngton  and  T.  P.Bufflngton,  both 
of  Navasota,  for  appellants.  Baker,  Botts, 
Parker  ft  Garwood  and  Jno.  T.  Garrison,  all 
of  Houston,  and  Geo.  D.  Neal,  of  Navasota. 
for  appellee. 

McKBNZIE,  J.  Mrs.  Anna  Sullivan,  for 
herself  and  minor  children,  sued  the  Houston 
ft  Texas  Central  Railroad  Company,  in  the 
district  court  of  Grimes  county,  to  recover 
damages  for  the  death  of  her  husband,  W.  A. 
Sullivan,  alleging  that  the  accident  occurred 
at  a  bridge,  which  bridge  was  constructed 
over  a  bar  pit  at  or  near  the  railroad  cross- 
ing upon  the  defendant's  right  of  way.  The 
deceased  was  in  his  boggy,  driving  across 
said  bridge,  and  while  crossing  tbe  horse 
which  be  was  driving  backed,  with  the  buggy, 
oft  of  the  bridge ;  the  horse  falling  upon  the 
deceased  and  inflicting  injuries  which  caused 
his  death.  The  negligence  alleged  was  that 
the  said  bridge,  which  was  constructed  by 
the  railroad  company  on  its  right  of  way 
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leading  to  the  crossing,  was  constnicted  so 
that  the  floor  formed  a  steep  Incline,  and 
tbat  tbe  bridge  was  without  banisters ;  that 
both  the  inclhie  of  the  bridge  and  the  lack  of 
banisters  rendered  said  bridge  unsafe  for 
trayelers  In  going  over  same  ,to  reach  the 
crossing. 

Appellee  urges  objection  to  the  considera- 
tion of  each  of  tbe  appellants'  assignments  of 
error.  We  will  treat  of  these  objections  in 
their  order,  as  we  consider  tbe  respectlTO 
assignments  of  error. 

[1, 2]  Appellants'  first  assignment  of  error 
is  as  follows:  "The  court  erred  in  refusing 
to  grant  plaintiffs'  motion  for  a  new  trial, 
filed  by  plaintiffs  herein  on  the  16tb  day  of 
June,  A.  D.  1911,  and  in  refusing  to  set  aside 
the  verdict  and  Judgment  Altered  In  this 
case.  Said  motion  for  a  new  trial  should 
hare  been  granted,  because  of  the  reasons 
set  forth  in  plaintiffs'  bills  of  exceptions  from 
1  to  6,  being  errors  In  the  general  charge  of 
the  court,  and  In  granting  cert6dn  special 
charges  asked  by  the  defendant;  and  be- 
cause of  the  errors  so  committed  plaintiffs 
did  not  hare  a  fair  and  impartial  trial  of 
this  case — the  errors  so  committed  being 
prejudicial  to  plaintiffs'  rights  before  the 
Jury."  To  this  assignment  Is  the  following 
proposition:  "Same  proposition,  statement, 
and  authorities  as  under  third,  fifth,  sixth, 
seventh,  and  eighth  assignments  of  error." 
This  proposition  Is  not  followed  by  any 
statement  The  assignment  of  error  cannot 
be  considered  by  tbe  court,  because  it  does 
not  distinctly  specify  the  grounds  relied  up- 
on, as  required  by  article  1018,  Revised  Stat- 
ute of  1895.  It  appears  that  the  assignment, 
as  well  as  the  proposition,  also  violates  the 
rules  which  govern  this  court  See  Rules,  102 
Tex.  xii,  67  S.  W.  xl.  Rule  24  (102  Tex. 
xxvlll,  67  S.  W.  XV)  requires  that  the  assign- 
ment shall  distinctly  specify  the  ground  re- 
lied upon ;  and  it  is  provided  by  rule  26  (102 
Tex.  xxTiil,  67  S.  W.  xv)  that,  "to  be  a  dis- 
tinct specification  of  error,  it  must  point  out 
that  part  of  the  proceedings  contained  in  the 
record  in  which  the  error  is  complained  of. 
In  a  particular  manner,  so  as  to  identify  it 
•  •  *  "  And  role  26  (102  Tex.  xxvUl,  67  S. 
W.  XV)  provides  that  "assignments  of  error 
which  are  expressed  only  in  such  general 
terms  as  that  the  court  erred  In  its  rulings 
npon  the  pleadings,  when  there  are  more 
than  one,  or  In  Its  charge,  when  there  are 
a  number  of  charges,  or  the  verdict  is  con- 
trary to  law,  or  to  the  charge  of  the  court, 
and  tbe  like,  without  referring  to  and  Iden- 
tifying the  proceeding,  will  not  be  regarded 
by  the  court  as  a  compliance  with  the  stat- 
ute requiring  the  grounds  to  be  distinctly 
specified,  and  will  be  considered  as  a  waiver 
of  errors,  the  same  as  if  no  assignment  of 
errors  had  been  attempted  to  be  filed."  As 
to  the  kind  of  proposition  required,  It  Is 
provided  In  rule  30  (102  Tex.  xxix,  67  S.  W. 
xvl)  tbat  "each  point  under  each  assignment 


shall  be  stated  as  a  proposition,  unless  the 
assignment  itself  may  sufficiently  disclose 
the  point  in  which  event  It  may  be  sufficient 
to  copy  the  assignment"  Rule  33  (102  Tex. 
xxvlll,  67  8.  W.  xvl)  provides  that  'In  a 
prtqxwltion  relating  to  error  of  the  court  in 
overruling  a  motion  for  a  new  trial  or  to  ar- 
rest the  Judgment  In  whidi  there  are  several 
grounds,  the  particular  ground  or  grounds 
should  be  referred  to  with  the  appropriate 
explanation.  *  *  *"  As  to  the  required 
statement  which  must  be  subjoined  to  the 
proposition,  rule  81  (102  Tex.  xxvlll,  67  S.  W. 
xvl)  requires  that  "to  each  of  said  proposi- 
tions there  shall  be  subjoined  a  brief  state- 
ment in  substance,  of  such  proceedings,  or 
part  thereof,  contained  in  the  record,  as  will 
be  necessary  and  sufficient  to  explain  and 
support  the  proposition,  with  a  reference  to 
the  pages  of  the  record.    •    •    •  " 

It  will  be  observed  from  the  foregoing  that 
ai^)ellants  have  flagrantly  disregarded  the 
statute  and  tbe  rules  of  the  court  In  prepais 
Ing  their  cause  for  submission:  First  The 
assignment  is  not  sufficient.  In  that  it  fUis 
to  distinctly  specify  the  grounds,  as  required 
by  article  1018,  supra,  and  rules  24,  26,  and 
26,  supra.  Second.  The  proposition  follow- 
ing the  assignment  violates  rules  80  and  83, 
supra,  and  is  insufficient,  also,  because  it 
only  refers  the  court  to  propositions  to  be 
found  under  other  assignmoits  of  error, 
which  is  not  permissible.  San  Antonio  Foun- 
dry C!o.  V.  Drish,  38  Tex,  Civ.  App.  214,  85 
S.  W.  440.  By  reference,  however,  to  the 
propositions  under  said  assignments,  we  find 
as  many  separate  propositions  as  Qiere  are 
assignments  of  error,  dealing  with  different 
subjects.  This  Is  not  permissible.  McAllen 
V.  Raphael,  96  S.  W.  760. 

We  overrule  appellants'  third  assignment 
of  error.  The  charge  of  the  court  as  com- 
plained of,  when  taken  in  cminection  with 
tbe  other  part  of  tbe  charge,  is  quite  suffi- 
cient and  certainly  tbe  jury  was  not  misled 
thereby. 

[3]  'The  fifth  assignment  of  error  com- 
plains of  the  eighth  paragraph  of  the  general 
charge  of  the  court,  which  paragraph  la 
copied  In  the  assignment  Tbe  proposition 
following  the  assignment  does  not  complain 
that  the  charge  of  tbe  court  is  incorrect,  but 
rather  as  omitting  to  charge  npon  matters 
which  appellants  contend  were  raised  by  the 
evidence.  The  proposition  subjoined  to  the 
assignment  falls  to  disclose  what  this  evi- 
dence Is;  and  the  only  statement  following 
tbe  proposition  and  assignment  appears  to 
be  a  quotation  from  idalntUfs'  i>etItlon.  Cer- 
tainly the  allegations  in  the  itetltlon  cannot 
be  considered  by  this  court  as  evidence.  The 
statement  falls  to  explain  and  suiq[)ort  tbe 
proposition  as  made,  and  is  therefore  In  vio- 
lation of  the  requirements  of  rule  81,  supra. 
Nothing  is  stated  under  the  assignment  and 
proposition  in  appellants'  brief  which  dis- 
closes any  error,  or  that  appellants  were  In- 
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Jnred  In  the  manner  by  the  charge;  nor  does 
It  show  that  the  charge  as  given  did  not 
cover  fully  all  the'  Issues  as  raised  by  the 
evidence.  We  are  not  warranted,  therefore, 
In  considering  further  this  asEdgnment 
WJrtB  T.  O.,  H.  &  S.  A.  Ry.  Co.,  182  S.  W.  613. 

[4]  Under  the  sixth  assignment  complaint 
is  made  to  a  special  charge  requested  by  the 
defendant  and  given  by  the  court  to  the  Jury. 
We  have  examined  the  two  propositions  in 
appellants'  brief  following  the  assignment, 
and  neither  of  said  propositions  points  out 
wherein  the  charge  is  erroneous;  nor  do  the 
subjoined  statements  to  the  propositions  dis- 
close error,  so  far  as  we  are  able  to  detet^ 
mine.  The  evidence  set  out  in  the  statement 
under  the  second  proposition  faUs  to  disclose 
harmful  error  in  the  charge;  and  certainly 
we  would  not  be  required  to  go  to  the  record 
and  there  search  for  some  proof  which  would 
render  the  charge  complained  of  inaiH>licable. 
We  are  of  opinion,  for  the  reasons  as  given, 
that  this  assignm«it  should  not  be  further 
considered. 

The  eighth  assignment  of  error,  complain- 
ing of  a  special  charge  given  by  the  court 
to  the  jury,  is  not  considered,  because  the 
appellants  merely  refer  us  to  "same  proposi- 
tion as  under  the  sixth  assignment  of  error." 
This  Is  not  permissible.  San  Antonio  Foun- 
dry Co.  V.  Drlsh,  supra.  The  statement  sub- 
Joined  fails  to  disclose  wherein  the  charge, 
as  submitted  by  the  court  to  the  Jury,  was 
not  wholly  Justified. 

Having  considered  the  assignments  of  error 
as  presented  in  appellants'  brief,  and  finding 
no  error  wlilch  would  require  a  reversal  of 
this  cause,  we  are  of  opinion  that  the  case 
should  be,  in  all  things,  affirmed. 

Affirmed. 


CONTINENTAL  LUMBER  ft  TIE  CO.  t. 
WILROY. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Oct  22,  1912.    On  Motion  for  Re- 
hearing, Nov.  21, 1912.) 

1.  ConTIRUAKCS    (I    26*)    — .  DlBCBKTION    OF 
COtTBT. 

Defendant  caused  depositions  to  be  taken, 
which  were  duly  returned  to  the  district  clerk 
on  November  16,  1910,  daring  the  November 
term  of  court.  About  May  8,  1911,  defendant's 
counsel  discovered  that  the  depositions  could  not 
be  found  in  the  district  clerk's  office,  and  wired 
to  the  notary  taking  them,  who  informed  coun- 
sel that  the  depositions  bad  been  mailed  to  the 
clerk  as  instructed,  whereupon  defendant  ap- 
plied for  a  continuance  for  want  of  such  deposi- 
tions, stating  the  facts.  A  previous  continu- 
ance had  been  granted  for  another  cause.  The 
depositions  were  merely  cumulative  of  evidence 
given  somewhat  fully  at  trial.  Held,  in  view  of 
counsel's  delay  in  not  inquiring  whether  the 
depositions  had  been  returned,  that  there  was 
no  abuse  of  discretion  in  overruling  the  appli- 
cation for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  74-03;    Dec  Dig.  |  26.»] 


2.  OOKTinUANCk   (H  01*)  —  SlCORD   Afplioa> 

now. 

It  is  within  the  sound  discretion  of  die 
court  to  grant  or  refuse  a  second  application 
for  a  continuance,  which  ia  not  strictly  a  stat- 
utory appUcation. 

f  Ed.  Note. — ^For  other  cases,  see  Continuance, 
Cent  Dig.  M  69,  79,  86,  87.  8&  118.  128,  130, 
132,  18S,  111,  l47;   Dec.  DigTi  6L*1 

On  Motion  for  T^^^frlng. 

3.  COUBTfl  (I  116*)— RecOBDB— JUBIBDIOIIOir^ 

In  Vaoatioit. 

An  order  of  the  judge,  made  in  vacatioui 
after  trial  and  adjournment  of  court,  incorpo- 
rating certain  depositions  in  the  record,  was 
without  authority  and  ineffectual  for  that  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Courts  Cent 
Dig.  §1  369-373;    Dec  Dig.  i  116.*] 

4.  CONTINUARCB  (S  26*)— DlLIOENCS. 

If  defendant's  counsel  were  advised  by 
letter  in  November,  1010,  from  the  notarr  pub- 
lic, who  took  depositions  for  use  at  trial,  that 
the  depositions  had  been  taken  and  maUed  to 
the  clerk  of  court  counsel  could  assume  tliat 
the  depositions  were  on  file,  and  were  not  guilty 
of  a  lack  of  diligence  in  not  inquiring  until  the 
time  of  trial,  ia  May,  1011,  as  to  whether  the 
depositions  were  on  file,  so  as  to  preclude  them 
from  moving  for  a  continuance  bManse  of  their 
loss,  first  discovered  at  the  triaL 

[Ed.  Note. — For  other  cases,  see  ContiiiwaiM^ 
Cent  Dig.  H  74r-93 ;  Dec  Dig.  S  26.*] 

5.  Appkai.  and  Esbob  (i  671*)  —  PsKSSinA- 
TioN  Below. 

An  appellate  court  is  only  required  to  pais 
upon  the  action  of  the  trial  court  as  shown  by 
the  record,  so  that,  in  determininc  whether  aa 
application  for  a  continuance  was  properly 
overruled,  it  can  only  consider  the  facts  stated 
in  the  application,  as  shown  by  the  trial  court's 
record. 

[Ed.  Note. — For  other  cases!  see  Appeal  and 
Error,  Cent  Dig.  ||  2867-2872;  Dec  Dig.  { 
671.*] 

Appeal  from  District  Court,  Angelina 
County. 

Action  by  Joe  WUroy  against  the  Conti- 
nental Lumber  &  Tie  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Mantooth  ft  Collins,  of  Ltifkln,  and  Lansb 
Welters  &  Storey,  of  Houston,  for  appellant 
W.  J.  Townsend,  Jr.,  of  Lufkln,  for  appellee. 

REESE,  J.  This  suit  was  Instltnted  In 
the  district  court  by  Joe  Wllroy  against  the 
Continental  Lumber  ft  Tie  Company  to  re- 
cover a  debt  alleged  to  be  owing  to  plalntlfl 
by  defendant,  being  the  contract  price  for  « 
lot  of  ties  sold  by  plaintiff  to  defendant 
The  defense  was  that  a  large  portion  of  the 
ties  were  not  first-class  ties,  as  were  con- 
tracted for.  A  trial  with  a  jury  resulted  in 
a  judgment  for  plaintiff  for  $1,121.97,  from 
which  this  appeal  is  prosecuted. 

[1]  There  are  three  assignments  of  error 
In  the  brief  of  appellant,  all  presentiiig  the 
same  question,  to  wit,  the  error  In  overmllng 
appellant's  application  for  continuance.  No 
question  is  raised  on  the  facts  by  the  asslgo- 
ments.  As  appears  from  the  bill  of  excep- 
tions, the  application  for  contlnnanoe  was 
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tbe' second  application  made  by  appellant. 
Tbe  facts  pertinent  to  the  question,  as  shown 
by  the  bill  of  exceptions  and  the  record,  are 
as  follows :  The  suit  was  Instituted  by  filing 
the  original  petition  on  the  19tb  day  of  Feb- 
ruary, 1910.  It  does  not  appear  when  serv- 
ice was  had  on  defendant;  bat  it  filed  its 
original  answer,  presenting  a  valid  and  mer- 
itorious defense,  on  May  6,  1010.  The  terms 
of  court  in  the  county  began  on  the  first 
Mondays  in  May  and  November,  respective- 
ly. It  does  not  appear  why  the  case  was 
continued  at  either  the  first  or  second  terms; 
but  at  one  or  tbe  other  of  them  tbe  case 
was  continued  on  the  application  of  tbe  de- 
fendant, as  shown  by  the  fact  that  the  ap- 
plication for  continuance  under  considera- 
tion, made  at  the  May  term,  1011,  was  Its 
second  application.  In  June,  1010,  appellant 
had  an  inspection  made  of  tbe  ties  by  Wil- 
liam Blair  and  A.  T.  Thompson  at  Clifton, 
Ariz.,  to  which  point  they  had  been  shipped, 
and  in  June,  1910,  at  the  same  time,  it  bad 
certain  photographs  taken  of  some  of  the 
ties.  About  tbe  12th  of  November,  1910,  ap- 
pellant filed  interrogatories  to  Blair,  Thomp- 
son, and  Dunlap,  and  had  their  depositions 
taken  in  answer  thereto.  The  depositions 
were  duly  returned  to  the  district  clerk  on 
November  16,  1910,  which  must  have  been 
during  the  November  term  of  the  court. 
About  May  8,  1911,  counsel  for  appellant 
discovered  that  these  depositions  could  not 
be  found  In  the  district  clerk's  office,  and 
on  that  day  they  wired  to  the  officer  to 
whom  the  commission  had  been  sent,  in- 
quiring whether  the  depositions  had  been 
returned.  The  telegram  states  that  the  case 
was  then  on  call.  In  reply  to  this  message 
the  officer  wired  that  the  depositions  had 
been  mailed  as  instructed.  The  case  being 
called  for  trial,  appellant  made  application 
in  the  usual  form  for  continuance  for  want 
of  these  depositions,  stating  the  facts  about 
their  taking  and  return,  and  attaching  to 
the  application,  as  part  thereof,  a  copy  of 
tbe  answers,  which  we  presume  had  been 
procured  from  the  officer,  who  stated  in  his 
message  that  he  had  such  copy.  The  tes- 
timony was  material  to  the  defense  set  up 
in  tbe  answer.  The  photographs  were-  at- 
tached to  Dnnlap's  deposition.  The  appli- 
cation was  made  and  overruled  on  May  12, 
1911.  After  the  adjournment  of  the  May 
term  of  court  tbe  depositions  were  found  in 
a  box  in  the  district  clerk's  office,  unopen- 
ed. After  stating  the  fiicts  with  regard  to 
tbe  taking,  return,  and  loss  of  the  deposi- 
tions, the  application  states  in  the  usual 
form  tliat  it  was  not  made  for  delay,  and 
that  the  testimony  could  not  be  procured 
from  any  other  source.  It  is  shown  by  the 
depositions  of  these  witnesses  that  George 
A.  Wagstaff  and  George  M.  Coale  were  pres- 
ent when  the  inspection  referred  to  in  Ari- 
zona was  made,  and  participated  therein; 
Coale  being  an  officer  of  appellant,  and  Wag- 
staff  a  tie  inspector  for  the  railway  company 


to  whom  ^the  ties  had  been  contracted  to  be 
sold.  On 'the  trial  Wagstaft  testified  by  dep- 
ositions; his  testimony  being  substantially 
the  same  as  that  of  Blair  and  Thompson. 
Dunlap  seems  to  have  testified  only  as  to 
the  photographs  taken  by  him.  Coale  ap- 
peared in  person  and  testified  for  appellant 
on  tbe  trial,  at  considerable  length  and  very 
fully,  and  in  substance  to  the  same  effect  as 
Blair  and  Thompson. 

[2]  The  above  are  the  material  i^cts  to  be 
gathered  from  the  record.  The  application 
being  the  second  one,  and  not  strictly  a  stat- 
utory application,  it  was  within  the  sound 
discretion  of  the  court  to  grant  or  refuse  it. 
We  think  the  record  shows  such  want  of 
diligence  on  the  part  of  appellant  as  justi- 
fies the  action  of  the  court.  At  least,  we 
cannot  say  that  his  action  was  such  an 
abuse  of  his  discretion  as  would  authorize 
this  court  to  reverse  the  Judgment,  in  the 
circumstances  stated.  It  will  be  seen  that 
appellant  made  no  inquiry  as  to  the  return 
of  the  deposition  from  November  16th,  when 
they  were  returned  and  filed,  until  the  case 
was  called  for  trial  on  May  8,  1911.  They 
bad  not  even  been  opened.  It  seems  to  v» 
that  the  most  ordinary  diligence,  in  the  cir- 
cumstances, the  case  having  been  once  con- 
tinued on  its  application,  required  appellant 
to  learn  whether  these  depositions  had  been 
taken  and  returned,  at  least  after  the  lapse 
of  a  reasonable  time  for  doing  so.  If  such 
inquiry  had  been  seasonably  made,  It  would 
have  disclosed  the  loss  of  the  depositions  in 
ample  time  for  appellant  to  have  again  filed 
interrogatories  and  taken  the  depositions. 
If  it  be  urged  that  the  missing  photographs 
could  not  have  been  again  procured,  that  is 
DO  answer,  because  the  continuance,  if  grant- 
ed, could  not  enable  appellant  to  do  so. 
While  we  cannot  agree  with  appellee  that 
the  mere  fact  that  the  testimony  is  merely 
cumulative  of  that  of  Wagstaff  and  Coale, 
and  several  other  witnesses  who  testified  for 
appellant  as  to  the  character  of  the  ties, 
would  of  itself  justify  the  overruling  of  the 
application,  in  case  proper  diligence  had 
been  shown,  still  this  fact  must  also  be  tak- 
en into  consideration  in  determining  wheth- 
er there  has  been  an  abuse,  or  a  proper  ex- 
ercise, of  discretion  on  the  part  of  the  trial 
court 

We  are  of  the  opinion  that  the  assign- 
ments of  error  present  no  grounds  for  rever- 
sal, and  the  Judgment  is  therefore  affirmed. 

On  Motion  for  Sehearing. 

[3]  On  motion  for  rehearing  appellant  in- 
sists strenuously  that  the  opinion  in  this  case 
Imposes  upon  attorneys  duties  entirely  too 
onerous,  and  that  it  would  require  of  them,  in 
tbe  exercise  of  proper  diligence,  to  keep 
track,  by  dally  Inquiry  of  the  clerk,  of  im- 
portant papers  filed  in  the  case.  If  this  be 
the  effect  of  the  opinion,  it  is  clearly  wrong ; 
and  if  we  thought  that  It  was  susceptible  of 
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sach  construction,  It  would  be  promptly  with- 
drawn, and  this  motion  granted.  It  Is  not 
necessary  here  to  restate  the  facts  as  they 
.were  made  to  appear  to  the  trial  court  In 
the  motion  for  a  continuance.'  We  may  say 
here  that,  as  the  depositions  were  not  found 
until  after  the  notice  for  continuance  had 
been  overruled,  tiie  case  tried,  and  the  court 
adjonmed,  there  is  no  way  that  we  know  of 
by  which  this  fact  could  be  incorporated  In 
the  record  or  considered  by  us  on  this  ap- 
peal. The  order  of  the  Judge,  made  in  va- 
cation, directing  the  depositions,  together 
with  the  fact  with  regard  to  their  having 
been  found,  to  be  incorporated  In  the  rec- 
ord, was  made  without  authority.  It  is  not 
an  order  of  the  court 

[4]  But,  aside  from  this,  counsel  for  ap- 
pellant, in  this  motion  for  a  rehearing,  show 
tliat  In  fact  the  notaiy  who  took  these  dep- 
ositions advised  them  by  a  letter  of  date 
November  12,  1910,  wlilch  was  the  day  the 
depositions  were  taken,  and  which  letter  was 
promptly  received  by  them,  that  the  deposi- 
tions had  been  taken,  and  had  been  that  day 
mailed  to  the  clerk.  The  letter,  which  Is  ap- 
pended to  the  motion,  also  states  tliat  copies 
of  the  answers  are  Inclosed.  This  puts  an 
entirely  different  aspect  upon  the  question 
of  the  diligence  of  counsel.  Having  been  ad- 
vised tliat  the  depositions  liad  been  taken 
and  returned,  and  having  copies  of  the  an- 
swers, counsel  for  appellant  could  safely 
assume  tliat  they  were  on  file  with  the  pa- 
pers of  the  case,  and  their  failure  to  inquire 
for  them,  in  these  circumstances,  until  they- 
were  needed  on  the  trial,  was  the  exercise 
of  proper  diligence.  Certainly  an  attorney, 
who  baa  once  informed  himself  that  deposi- 
tions have  been  taken  and  filed,  has  a  right 
to  assume  that  tltey  will  he  safely  kept  by 
the  clerk,  and  is  not  required  by  subsequent 
inquiry  to  keep  himself  Informed  whether 
the  papers  have  been  lost  or  mislaid,  unless 
there  t>e  some  special  circumstance,  not  pres- 
ent in  this  case,  to  call  for  such  inquiry. 
Now  this  Is  the  case  made  by  the  motion  for 
rehearing.  Appellants  had  a  copy  of  the 
answers,  and  therefore  did  not  need  to  cause 
the  depositions  to  be  opened  until  needed  at 
the  trial,  unless  there  was  some  informality 
In  their  taking  and  return,  which  could  only 
be  discovered  by  inspection.  But  no  such 
thing  appears  to  be  present  here. 

[6]  But  can  these  facts,  now  shown  for  the 
first  time,  avail  appellants?  We  are  called 
upon  to  pass  upon  the  action  of  the  trial 
court.  The  appellee  is  required  to  respond 
to  such  errors  as  are  assigned,  upon  the  rec- 
ord as  presented.  If  the  trial  court  erred 
In  overruling  the  application  for  continuance, 
a  new  trial  should  be  granted.  But  how  can 
we  say  that  the  trial  court  erred,  unless  suc^ 
error  is  shown  by  the  record  in  that  court. 
The  case  presented  by  the  application  for 
continuance  is  shown  by  the  opinion.  No 
reference  is  made  to  the  fact  that  appel- 


lant's counsel  had  been  advised  liy  the  no- 
tary on  November  12th  that  the  depositions 
had  been  taken  and  returned,  and  that  a 
copy  of  the  answers  had  been  then  sent  to 
them;  bnt,  on  the  contrary,  the  application 
has  attached  to  It  the  telegram  received  from 
the  notary  on  May  8th,  when  the  case  was 
on  call,  in  reply  to  a  telegram  from  counsel 
to  the  notary,  making  Inquiry  as  to  wheth- 
er the  depositions  had  ever  been  taken  and 
retnmed.  It  is  stated  In  the  motion  filed 
May  12,  1911,  that  "defendant  has  reason  to 
believe  and  does  believe  that  the  depositions 
of  said  witnesses  were  taken  on  the  12tfa 
day  of  November,  1910,  at  Clifton,  Ariz.,  and 
duly  returned  into  this  court"  There  is  at- 
tached to  the  motion  the  following  tele- 
grams: 

"May  8,  1911. 

"To  T.  B.  Inglls,  Clifton,  Aris.:  Did  you 
return  depositions  to  Lufkin,  Texas,  in  case 
Joe  Wilroy  v.  Continental  Lumber  &  Tie 
Company.  Attorneys  there  report  they  have 
not  tteen  received.  Case  on  call.  Please  an- 
swer immediately." 

"Tour  wire  received  depositions  in  case  of 
Wilroy  versos  Continental  Company  mailed 
to  Iiufkin,  Texas,  as  you  instructed  have  du- 
plicate on  file  if  you  want  it 

•rr.  B.  Inglls." 

There  Is  no  reference  in  the  application  to 
the  most  important  fact,  as  showing  dili- 
gence on  the  part  of  appellant's  counsel,  that 
they  were  relying  upon  the  Information  con- 
veyed to  them  by  the  letter  of  November  12, 

1910,  that  depositions  had  been  taken  and 
returned,  and  a  copy  of  the  answers  then 
received  by  them.  There  was  sufficient  time 
from  the  date  of  the  telegrams  of  May  8, 

1911,  to  the  date  of  tlie  application.  May  12, 
1911,  for  the  notary  to  have  sent  to  appel- 
lant's counsel  the  copy  of  the  answers  which 
he  then  advised  them  he  had. 

It  was  a  reasonable  conclusion — In  fact, 
the  only  reasonable  conclusion — to  t>e  drawn 
from  tile  facts  stated  In  the  application  for 
continuance  that  after  mailing  the  interrog- 
atories and  commission  to  the  notary,  about 
November  12,  1910,  appellant  made  no  fur- 
ther inquiry  even  to  learn  whether  the  Inter- 
rogatories had  been  received  by  the  notary, 
or  whether  they  tiad  been  taken  and  return- 
ed, until  six  montlis  later,  when  the  case 
was  actually  on  call  for  trial.  This  Is  the 
case  presented  to  the  trial  court  and  to  this 
court  by  the  record  on  submission,  and  by 
the  briefs.  Tlie  actual  fticts,  as  presented  by 
the  motion  for  rehearing,  may — In  fact  they 
do,  in  our  opinion — exonerate  appellanft 
counsel  from  any  charge  of  negligence,  or 
want  of  diligence,  in  their  failure  to  sooner 
learn  of  the  loss  of  the  depositions  in  the 
clerk's  office.  But  these  facts  are  presented 
for  the  first  time  on  this  motion  for  rehear- 
ing. How  can  we  say  that  in  the  light  of 
these  facts,  the  trial  court  erred  in  overrul- 
ing the  application  for  oontlnoanoe^  or  tliat 
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this  court  erred  In  its  former  holding?  It  is 
not  fair  to  the  trial  court,  nor  to  appellee. 
If  these  fticts  had  been  properly  urged  in 
the  motion  for  continuance,  we  must  assume 
that  the  continuance  would  have  been  grant- 
ed, which  would  have  resulted  In  a  delay  of 
six  months  In  the  trial.  Is  It  fair  to  appel- 
lee that  be  should  be  made  to  bear  the  ad- 
ditional burden  of  a  further  delay  of  18 
months,  occasioned  by  the  failure  of  appel- 
lant to  set  up  these  facts,  now  urged.  In  the 
Application  for  continuance?  We  think  not 
We  have  gone  Into  this  matter  at  whaf  may 
appear  to  be  unnecessary  length,  in  view  of 
the  entirely  erroneous  construction  placed 
npon  our  opinion  by  counsel  for  appellant. 
The  motion  for  rehearing  Is  overruled. 


CHANCE  V.  PACE  et  aL 

<Couit  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  9,  1912.) 

1.  Justices  or  the  Pxacx  (|  135*)— Jurisdic- 
tion—Amount  IN  CONTROVEBST— PLKADING. 

A  petition  in  a  suit  to  restrain  an  execu- 
tion sale  under  a  justice's  indgment,  which  al- 
leged that  the  amount  in  controversy  was  be- 
yond the  juritNliction  of  the  justice,  in  that  the 
suit  was  baaed  on  20  notes  of  $10  each  and  10 
per  cent,  on  the  principal  and  interest  as  attor- 
ney's fees,  and  which  averred  that  a  credit  of 
$45  had  been  allowed,  but-  which  did  not  state 
the  date  of  the  credit,  or  when  the  debtor  was 
entitled  to 'it,  did  not  show  that  the  justice  was 
without  jurisdiction,  where,  If  the  credit  accrued 
near  the  time  of  the  filing  of  the  suit,  the  prin- 
cipal and  attorney's  fees  exceeded  the  jurisdic- 
tion of  the  justice;  while  If  the  ri^ht  to  the 
«redit  accrued  and  was  allowed  at  the  date  of 
the  notes,  or  within  a  year  thereafter,  the 
amount  due,  excludintr  interest,  was  witbin  the 
jurisdiction  of  the  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  426-447;   Dec.  Dig.  { 

2.  JusnoBs  o»  THE  Peace  ({  135*) — Ebbone- 
0U8  Judgment — Remedy. 

Where  a  defendant  in  justice's  court  made 
no  defense,  thoofrh  be  knew  for  more  than  a 
year  before  the  judgment  that  the  action  was 
pending,  and  he  did  not  show  any  excuse  for 
tailing  to  appeal  or  obtain  relief  by  certiorari, 
injunction  did  not  lie  to  restrain  an  execution 
sale  under  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i{  42C-447;  Dec.  Dig.  | 
135.*] 

3.  Justices  of  the  Peace  <t  84*)— Waiveb  of 
Want  of  Service  of  Summons— Appeab- 

ANCE. 

An  appearance  by  defendant  in  Justice's 
«oart  for  the  purpose  of  obtaining  a  continu- 
ance, and  actually  obtaining  a  continuance,  is 
a  waiver  of  the  issuance  and  service  of  citation 
on  him. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  If  266-278;  Dec.  Dig.  I 
84.*] 

4.  Justices  of  the  Peace  ({|  73,  74*)— Ju- 
BisDionoN — ^Absence  of  Reoulab  Justice. 

Where  the  regular  justice  of  the  peace  was 
sick,  a  justice  of  the  peace  in  the  same  pre- 
cinct could,  as  authorised  by  Sayles'  Ann.  Civ. 


St  1897,  art  1566,  perform  the  duties  of  the 
office,  provided  he  was  the  nearest  justice. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |f  236-242 ;  Dec.  Dig.  || 
73,  74.*] 

6.  Justices  of  the  Peace  ({  135*) — Execu- 
tion—Issuance— Dibectionb  FOB  Return. 
Under  Sayles'  Ann.  Civ.  St  1897,  art. 
1657-1659t  providing  that  writs  of  execution 
issued  on  justice's  judgment  shall  be  returnable 
in  60  days  from  date  of  issuance,  a  writ  of  exe- 
cution, after  the  lapse  of  time  in  which  it  is 
made  returnable  by  law,  is  of  no  force;  and 
the  right  of  an  officer,  by  virtue  of  the  writ  to 
take  and  sell  property  ceases  from  the  date  the 
writ  is  returnable. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  if  426^7;  Dec.  Dig.  { 
136.*] 

6.  Pleading  (|  214*)  —  Demubbebs  —  Admis- 
sions. 

A  petition   tested  by  a  general  demurrer 

must  be  taken  as  true. 
[Ed.   Note. — For   other  cases,   see  Pleading, 

Cent  Dig.  H  525-634;  Dec  Dig.  i  214.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; W.  H.  Pope^  Judge. 

Action  by  S.  D.  Chance  against  W.  I* 
Pace  and  another.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.  Reversed  and  re- 
manded. 

O'Fiel  &  O'Fiel,  of  Beaumont,  for  appel- 
lant. J.  D.  Campbell,  of  Beaumont,  for  ap- 
pellees. 

• 

McMEANS,  J.  Appellant  presented  to  Hon. 
W.  H.  Pope,  Judge  of  the  district  court 
of  Jefferson  county,  his  petition  for  a  writ 
of  injunction  to  restrain  the  appellees  from 
making  sale  of  a  piano  belonging  to  him  un- 
der an  order  of  sale  issued  out  of  the  Jus- 
tice court  of  said  county.  The  court  grant- 
ed a  temporary  restraining  order,  and  set 
the  case  down  for  hearing  at  a  future  date. 
On  the  hearing  the  Judge  sustained  appel- 
lees' general  demurrer  to  plaintiff's  petition 
and  dismissed  his  suit,  and  from  the  judg- 
m^t  of  dismissal  plaintiff  has  appealed. 

Plaintiff  alleged  the  following  grounds  for 
the  Issuance  of  the  writ:  (1)  That  the  court 
of  H.  E.  Showers,  Justice  of  the  peace,  in 
which  the  Judgment  under  which  the  order 
of  sale  was  Issued,  was  rendered,  was  with- 
out Jurisdiction,  because  the  amount  of  the 
notes  sued  on  was  beyond  the  Jurisdiction 
of  the  Justice  court,  and  the  value  of  the 
piano  foreclosed  upon  was  greater  than  $200 
at  the  date  of  the  Judgment,  and  that  there- 
fore the  Judgment  was  void;  (2)  that  plain- 
tiff Iiad  not  l>een  served  with  citation  and 
had  no  notice  of  the  pendency  of  the  suit 
against  him,  but  that  if  he  bad  been  served 
or  had  such  notice  the  Justice  of  the  peace 
had  promised  him  to  continue  the  case  from 
term  to  term,  in  order  that  plaintiff  might 
pr^are  his  defenses,  and  that  Judgment  was 
finally  rendered  against  him  by  default,  with- 
out his  being  notified  tlmt  such  a  Judgment 
would  be  asked;  (3)  that  tlie  Judgment  of 
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the  justice  court  was  not  rendered  bj  H.  B. 
Showers,  the  regular  justice  of  the  peace  of 
the  court  In  which  Oxe  suit  was  filed,  i)ut 
by  another  justice  of  the  peace  who  was 
holding  court  for  said  Showers  at  the  time 
of  the  latter's  siclmess  and  Inability  to  pre- 
side over  his  court ;  and  (4)  that  the  order  of 
sale  by  virtue  of  wUcb  the  piano  was  seized 
by  the  constable  was  at  the  time  of  the  sei- 
zure functus  officio. 

It  appears  from  the  allegations  of  the  pe- 
tition that  appellee,  W.  L.  Pace,  on  April  T, 
1909,  filed  suit  In  the  court  of  H.  B.  Showers, 
justice  of  the  peace  of  precinct  No.  1  of 
Jefferson  county,  against  appellant  on  20 
promissory  notes  for  $10  each,  bearing  inter- 
est at  the  rate  of  10  per  cent  per  annum 
from  date,  viz.,  August  17,  1905,  and  10 
per  cent,  additional  on  the  prlncipial  and  In- 
terest as  attorney's  fees,  less  a  credit  of 
$45.  Just  when  this  credit  was  entered  does 
not  appear.  The  case  was  continued  from 
term  to  term  until  the  17th  day  of  May,  1910, 
when  judgment  by  default  was  rendered  in 
plaintiff's  fsTor  for  the  amount  of  his  debt, 
and  for  foreclosure  of  his  mortgage  lien  on 
a  piano,  by  G.  M.  Oliver,  who  was  also  a 
justice  of  the  peace  of  precinct  No.  1,  and 
who  was  sitting  in  Justice  Showers'  court 
during  the  time  the  latter  was  sick  and  un- 
able to  dlschargre  the  duties  of  bis  office. 
On  April  28,  1911,  nearly  a  year  after  ren- 
dition of  the  judgment,  the  plaintiff  In  the 
justice  court  suit  sued  out  an  order  of  sale, 
which  was  placed  in  the  hands  of  James 
Evius,  a  constable  of  Hardin  county,  where 
the  piano  then  was,  and  this  writ  was  not 
levied  nor  the  piano  seized  under  it  untU 
alK>ut  the  29th  day  of  September,  1911,  about 
five  months  after  the  Issuance  of  the  order 
of  sale. 

[1]  We  think  the  allegations  of  the  petition 
are  not  sufficient  to  show  that  the  justice 
court  did  not  have  jurisdiction  to  render 
judgment  for  the  amount  of  the  notes  and 
attorney's  fees.  True  it  is  alleged  in  gen- 
eral terms  that  the  amount  was  beyond  its 
jurisdiction,  but  in  alleging  the  specific  facts 
upon  which  appellant  relies  to  show  this  the 
facts  stated  do  not  bear  out  the  general  al- 
legation that  the  justice  court  was  without 
jurisdiction.  Had  the  pleader  stopped  after 
alleging  that  plalntifTs  suit  was  upon  20 
notes  of  $10  each,  and  10  per  cent  on  the 
principal  and  interest  as  attorney's  fees,  his 
petition  would  have  shown,  prima  facie,  that 
the  amount  sued  for  was  beyond  the  juris- 
diction of  the  justice  court  But  he  alleged, 
further,  that  a  credit  of  $45  bad  been  al- 
lowed, without  stating  the  date  when  appel- 
lant became  entitled  to  the  credit,  or  when 
it  was  in  fact  given.  It  will  be  noted  tliat 
the  notes  were  dated  August  17,  1905,  and 
at  the  time  of  the  judgment  nearly  five  years' 
interest  liad  accrued.  A  simple  calculation 
will  prove  that,  U  the  right  to  the  credit 


accrued  at  or  near  the  time  the  suit  was 
ffied,  then  the  principal  and  attorney's  fees 
together  amounted  to  a  sum  beyond  the  ju- 
risdiction of  the  court;  but  if  the  right  to 
the  credit  accrued  and  was  allowed  at  the 
date  of  the  notes,  or  within  a  year  there- 
after, the  amount  then  due,  occluding  tlie 
interest  would  be  within  the  jurisdiction  of 
the  justice  court  In  the  al>sence,  then,  of 
an  allegation  showing  when  the  payment  was 
made  which  entitled  the  appellant  to  the  cred- 
it we  think  the  petition  is  insufficient  to 
show  that  the  amount  sued  for  was  beyond 
the  jurisdiction  of  the  court 

[2]  But  regardless  of  the  matter  above  dis- 
cussed, we  think  the  court  did  not  err  in 
refusing  to  grant  the  writ  of  injunction,  on 
the  ground  that  the  justice  court  was  with- 
out jurisdiction,  either  because  the  amount 
of  plaintiff's  demand,  or  the  value  of  the 
piano '  foreclosed  upon,  was  beyond  its  ju- 
risdiction. There  was  no  allegation  in  the 
petition  for  injunction  to  show  tliat  from  the 
record  in  the  justice  court  it  affirmatively 
appeared  that  the  subject-matter  of  the  liti- 
gation was  not  within  the  jurisdiction  of  tltat 
court,  but  it  does  so  appear  tliat  the  appel> 
lant  failed  to  make  any  defense  to  aKiel- 
lee's  demand,  although  he  knew  for  more 
tlian  12  months  before  the  judgment  was  ren- 
dered that  the  suit  was  poading,  and  at  his 
instance  liad  been  continued  from  term  to 
term,  and  the  petition  la  silent  in  the  matter 
of  showing  any  excuse  whatever  for  failing 
to  avail  himself  of  the  legal  remedy  of  ap- 
peal or  certiorari  to  vacate  it  True  he  al- 
leges thnt  at  the  time  of  applying  for  the 
injunction  he  had  no  remedy  at  law,  ^ther 
by  way  of  appeal  or  certiorari,  but  this  al- 
legation falls  far  short  of  a  legal  excuse  for 
not  having  availed  himself  of  his  legal  rem- 
edy within  the  time  provided  by  law.  We 
understand  the  law  to  be  that  even  If  the 
judgment  was  void  because  of  mattes  aris- 
ing dehors  the  record,  an  Injunction  wUl  not 
lie  if  the  party  complaining  has  not  availed 
himself  of  his  legal  remedy  to  vacate  tlie 
judgment  by  appeal  or  certiorari.  Railway  v. 
Ware,  74  Tex.  49,  11  S.  W.  918;  Tucker  ▼. 
Williams,  66  S.  W.  686.    ' 

[3]  The  allegation  that  appellant  had  not 
been  served  with  citation  and  did  not  know 
of  the  pendency  of  the  suit  against  him  is 
contradicted  by  the  further  allegation  that 
he  did  know  of  the  p^idency  of  the  suit  and 
that  the  suit  had  been  continued  from  term 
to  term  by  the  justice  of  the  peace  at  liis 
special  instance  and  request  Even  if  he  had 
not  been  served  with  citation,  we  tttink  his 
frequent  appearance  for  the  purpose  of  ob- 
taining the  continuance  was  a  waiver  of  the 
Issuance  and  service  of  citation  upon  him. 

[4]  There  Is  no  merit  in  the  allegation  that 
the  judgment  was  void  because  rendered  by 
a  justice  of  the  peace  other  than  the  regular 
justice  of  the  court  in  which  the  suit  was 
filed.    The  petition  shows  that  the  regular 
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justice  of  the  peace  was  sick  and  nnable  to 
discbarge  the  dntles  of  bis  oflSce,  and  that 
O.  M.  Oliver,  a  justice  of  the  peace  In  the 
same  prednct,  held  court  for  him  and  ren- 
dered the  judgment  In  question.  Article  1606, 
Sayles*  Civil  Statutes,  provides:  '••  •  • 
Whenever  the  justice  of  the  peace  of  any 
precinct  shall  be  absent,  or  nnable  or  unwill- 
ing to  perform  the  duties  of  his  office,  the 
nearest  justice  of  the  peace  In  the  county 
may  perform  the  duties  of  the  office  until 
such  •  *  •  absence,  Inability  or  unwill- 
ingness shall  cease."  There  was  no  allegation 
that  O.  M.  Oliver  was  not  the  nearest  jus- 
tice of  the  peace. 

[I]  But  we  think  that  the  court  erred  In. 
sustaining  the  general  demurrer,  because  the 
petition  sufficiently  alleged  that  the  writ  un- 
der and  by  virtue  of  whldi  the  piano  was 
seized  was  at  the  time  of  the  seizure  functus 
officio.  It  was  alleged  that  the  writ  was  Is- 
sued on  April  28,  1911,  and  the  levy  thereof 
and  the  seizure  of  the  piano  was  on  the  29th 
day  of  September,  1911,  five  months  after 
the  date  of  Its  Issuance.  The  statute  re- 
quires all  such  writs  to  be  retumaible  In  60 
days  from  date  of  Issuance.  Sayles'  Civil 
Statutes,  articles  1667,  1668,  1669.  It  Is 
well  settled  that  such  writs,  after  the  lapse 
of  the  time  In  which  they  are  made  return- 
able by  law,  are  of  no  force  and  elTect  (Bea- 
gan  V.  Bvans,  2  Tex.  CSv.  App.  36,  21  S.  W. 
429),  and  that  the  right  of  the  constable,  by 
virtue  of  such  a  writ,  to  take  and  sell  prop- 
erty ceases  from  the  date  the  writ  was  re- 
turnable. Harris  V.  Ellis,  SO  Tex.  6,  04  Am. 
Dec.  296;  Hester  v.  Duprey,  46  Tex.  62T; 
Young  V.  Smith,  23  Tex.  600,  76  Am.  Dec  81. 

[I]  It  follows  that  from  the  allegations  of 
the  petition,  which,  being  tested  by  a  general 
demurrer,  must  be  taken  as  true,  that  at  the 
date  of  the  levy  upon  and  seizure  of  the 
piano  by  the  constable  the  writ  upon  which 
be  assumed  to  act  was  of  no  force  and  ef- 
fect, and  his  acts  In  the  premises  were  un- 
authorized, and  that  a  sale  of  the  piano 
thereunder  would  be  void.  We  think,  there- 
fore^  that  the  sale  of  the  piano  under  such 
void  writ  should  have  been  enjoined,  and 
that  the  court  erred  in  sustaining  tbe  gen- 
eral demurrer  to  this  ground  for  relief.  For 
the  error  Indicated,  the  judgmoit  of  the 
court  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


HICKS  V.  MURPHT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  20,  1912.     Rehearing  Denied 

Dec.  18,  1912.) 

1.  PLBAniiro  ({  409*)— Answbb  — FoBic— Ho- 
noN  TO  Dissolve  Injunction. 

A  verified  pleading  containing  allegations 
Intended  as  denials  and  a  prayer  for  dissolution 
of  the  Injonction  and  general  relief,  in  the  ab- 
sence of  objection  below,  as  to  form,  will  be 


held  sufficient  as  an  answer,  although  styled  a 
"motion  to  dissolve  Injunction." 

[Ed.  Note.— EV>r  other  cases,  see  Pleading, 
C«Dt  Dig.  H  1376-1383,  1383;  Dec.  Dig.  { 
400.*J 

2.  Injunction  (|  118*)— Injunction  Against 
Sauj— Pbthtion. 

A  petition  to  enjoin  a  substituted  trustee 
from  selling  land  which  states  that  such  trus- 
tee did  not  have  authority  under  the  trust  deed, 
which  was  a  conclusion,  and  pleads  no  facts 
from  which  it  could  be  determined  whether  the 
deed  of  trust  gave  him  anthorlir,  was  insuffi- 
cient ;  a  power  to  sell  being  strictly  construed. 

[Bid.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  223-242 ;    Dec.  Dig.  {  IIS.'J 

3.  Affbal  and  Ebbob  (I  1039*)— Pleadino— 
Insufficiknct. 

A  plaintiS  is  not  entitled  to  a  reversal  for 
insufficiency  of  the  answer  where  the  petition 
did  not  state  a  cause  of  action,  and  the  an- 
swer did  not  supply  Its  defects. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4076-4088;  Dec  Dig.  i 
1030.*] 

4.  Injunction  ((  148*)  —  "Oollkction  or 
Money"— Refunding  Bonds. 

An  injunction  restraining  a  substituted  trus- 
tee under  a  deed  of  trust  from  selling  the  land, 
but' saving  nothing  about  the  collection  of  the 
notes  for  which  the  deed  of  trust  was  security, 
was  not  one  restraining  the  "collection  of  mon- 
ey" within  Sayles'  Ann.  Civ.  St  1897,  art 
3008,  requiring  a  refunding  bond-  in  such  cases. 
[Eld.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  If  323-^34;  Dec  Dig.  f  148.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   J.  L.  Camp,  Judge. 

Action  by  E.  O.  Hicks  against  J.  E.  Mur- 
phy and  another.  From  an  order  dissolving 
a  temporary  Injunction,  the  plaintiff  iftp- 
peals.    Affirmed. 

See,  also,  160  S.  W.  9&S. 

MOURSUND,  J.  This  Is  an  appeal  from 
an  Interlocutory  order  dissolving  a  tempora- 
ry Injunction,  which  restrained  C.  W.  Kuy- 
kendall  from  selling  certain  lands  as  sub- 
stitute trustee  under  a  deed  of  trust  There 
is  no  statement  of  facts  in  the  record,  and 
we  are  confined  to  the  consideration  of  ques- 
tions arising  upon  the  pleading. 

Appellant's  first  contention  Is  that  the 
court  had  no  authority  to  dissolve  the  tem- 
porary Injunction  because  no  answer  was 
filed,  but  merely  a  motion  to  dissolve.  The 
instrument  is  styled,  "Motion  to  Dissolve  In- 
junction," and  is  so  referred  to  by  the  court 
It  begins  as  follows:  "Now  come  J.  E.  Mur- 
phy and  C.  W.  Knykendall,  the  defendants 
herein,  and,  moving  the  court  to  dissolve  and 
vacate  the  injunction  Issued  upon  the  de- 
fendants herein,  would  show  to  the  court" 
Then  follow  the  allegations  Intended  as  de- 
nials of  the  material  allegations  of  the  pe- 
tition, and  the  prayer  for  dissolution  of 
the  injunction  and  for  general  relief.  It 
is  verified  by  the  oath  of  one  of  the  defend- 
ants. No  exceptions  were  filed  to  the  form 
of  this  instrument,  nor  any  question  raised 
in  the  lower  court  in  regard  to  its  sufficien- 
cy as  an  answer,  but  issue  was  joined  and 
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evidence  Introduced  as  shown  by  the  Judg- 
ment of  the  court. 

[1]  In  the  case  of  Smith  t.  Palo  Pinto 
County,  128  S.  W.  1193,  the  court  held  it 
was  unnecessary  to  file  a  separate  motion  to 
dissolve  the  Injunction ;  that  the  prayer  in 
the  answer  for  such  relief  was  sufficient. 
In  that  case  the  pleading  was  styled  an  an- 
swer. In  this  case  it  was  styled  a  motion 
to  dissolve,  but  there  was  no  difference  in 
substance,  and,  in  the  absence  of  objection  In 
the  lower  court,  we  hold  the  Instrument  filed 
in  this  case  sufficient  as  an  answer.  Nor 
do  we  agree  with  appellant's  contention  that 
the  case  of  Dawson  v.  Baldridge,  55  Tex. 
Civ.  App.  124,  118  S.  W.  593,  is  authority 
for  a  contrary  holding.  In  that  case  the 
court  considered  a  verified  motion  to  dissolve 
as  an  answer,  but  held  that  it  was  not  an 
an.swer  such  as  equity  requires,  in  that  It 
did  not  contain  a  full  and  unequivocal  denial 
of  all  the  material  allegations  of  plaintiffs' 
petition. 

[2]  Appellant's  second  contention  is  tliat,  if 
the  motion  to  dissolve  be  considered  as  an 
answer,  then  that  same  does  not  deny  all 
the  material  allegations  of  the  petition,  and 
leaves  sufficient  uncontroverted  to  entitle  ap- 
pellant to  the  injunction.  He  says  the  peti- 
tion alleges  that  Mrs.  Herriott,  who  held  the 
two  notes  payable  to  defendant  Murphy,  as 
collateral  to  secure  the  payment  of  his  note 
to  her  for  |1,600,  did  not  join  said  Murphy 
in  the  selection  and  designation  of  Kuyken- 
dall  as  substitute  trustee,  and  that  the  deed 
of  trast  under  which  the  sale  was  sought  to 
be  made  by  Kuykendall  contained  the  usual 
power  of  sale,  and  the  usual  stipulation  pro- 
viding for  the  substitution  of  trustees  in 
case  the  original  trustee  should  die,  become 
disqualified,  or  be  unable  to  act,  etc.  We 
find  the  petition  alleges  that  the  two  notes 
payable  to  defendant  Murphy,  one  for  |4,500 
and  the  other  for  $4,477,  secured  by  a  deed 
of  trust  on  the  land  in  McMuUen  county, 
Tex.,  sought  to  be  sold  by  Kuykendall,  are 
held  by  Mrs.  Herriott  as  collateral  to  secure 
the  payment  of  Murphy's  note  to  her  for 
11,600;  that  neither  she  nor  any  authorized 
agent  of  hers  ever  made  any  request  for  the 
sale  of  the  land  under  the  deed  of  trust; 
and  that  Murphy  acted  wholly  without  right 
or  authority  under  the  terms  of  the  deed 
of  trust  when  he  attempted  to  appoint  Kuy- 
kendall as  a  substitute  trustee  under  the 
terms  of  said  instrument,  and  when  he  re- 
quested Kuykendall  to  advertise  and  sell  the 
land  to  satisfy  said  two  notes,  and  for  said 
reasons  the  attempt  of  said  Kuykendall  to 
sell  said  land  was  in  violation  of  law  and 
of  plaintiff's  rights  as  the  owner  of  the  land. 
We  find  no  allegation  setting  out  or  describ- 
ing the  provision,  if  any,  contained  in  said 
deed  of  trust  with  respect  to  the  appointment 
of  a  substitute  trustee.  We  do  not  know 
from  the  perusal  of  the  petition  whether 
any  request  by  Mrs.  Herriott  was  required 


before  the  original  trustee  could  sell,  nor 
do  we  know  what  provision  was  made  for 
the  appointment  of  a  substitute  trustee. 
True,  the  petition  sets  out  the  conclusion 
of  the  pleader  that  Murphy  acted  wholly 
without  authority  or  right  under  the  terms 
of  said  deed  of  trust  when  he  attempted  to 
appoint  Kuykendall  as  substitute  trustee,  and 
requested  him  to  sell  the  land.  "The  petition 
for  an  injunction  should  state  all  and  neg- 
ative all,  which  is  necessary  to  establish 
a  right"  Moss  ▼.  Whltson,  130  S.  W.  1035; 
Gillls  T.  Rosenheimer,  64  Tex.  243;  City  of 
Paris  v.  Sturgeon,  50  Tex.  Civ.  App.  522. 
110  a  W.  459;  Cotnlla  v.  Burswell,  22  Tex. 
Civ.  App.  329,  54  S.  W.  614.  It  is  necessary 
to  allege  such  facts  as  show  a  want  of  au- 
thority. The  conclusion  of  the  pleader  is 
not  sufficient  Moss  v.  Whltson,  supra.  There 
are  no  facts  pleaded  b^  plaintiff  from  which 
we  can  determine  whether  or  not  the  deed  of 
trust  authorized  Murphy,  even  though  he 
had  parted  with  the  title  to  the  notes,  to 
appoint  a  substitute  trustee,  and  request  him 
to  proceed  with  the  discharge  of  his  duties 
as  such  trustee.  Our  law  prescribes  no  form 
for  deeds  of  trust  nor  does  it  stipulate  that 
a  sale  of  notes  secured  by  such  an  instru- 
ment carries  with  It  the  power  to  appoint 
a  substitute  trustee.  The  power  to  sell  is 
strictly  construed,  and  the  deed  of  trust 
might  give  the  power  to  appoint  a  substitute 
trustee  solely  to  the  payee  of  the  notes.  We 
conclude  that  the  allegations  of  the  petition 
are  insufficient  to  authorize  an  injunction 
on  the  ground  of  the  failure  of  Mrs.  Her- 
riott to  appoint  or  join  in  the  appointment 
of  the  substitute  trustee  and  to  request  him 
to  sell.  It  is  therefore  only  necessary  to 
determine  whether  the  allegations  of  the  an- 
swer aid  those  of  the  petition  so  as  to  make 
a  case  for  plaintiff. 

[3]  The  answer  denies  that  the  defendant 
Murphy  had  no  right  to  foreclose  the  notes 
and  deed  of  trust,  or  that  Mrs.  Herriott  did 
not  know  of  his  foreclosure  of  said  notes, 
and  says  he  had  an  arrangement  with  her 
through  her  authorized  agent  C.  P.  Staf- 
ford, allowing  and  permitting  him  to  fore- 
close upon  said  land  for  the  notes  described 
in  plaintiffs'  petition,  and  that  he  had  an 
agreement  in  writing,  placed  of  record  in 
McMullen  county,  Tex.,  on  April  20,  1912. 
showing  his  right  to  proceed  and  foreclose 
said  notes,  and  that  for  all  the  purposes  of 
this  foreclosure  he  is  the  owner  and  holder 
of  said  notes,  the  same  having  been  turned 
over  to  his  attorney,  C.  A.  Davies,  by  C.  P. 
Stafford,  agent  of  Mrs.  Herriott,  and  the 
said  C.  P.  Stafford  having  authorised  C.  A. 
Davies  to  act  for  and  in  his  behalf  in  pro- 
tecting him  in  the  said  foreclosure.  We  find 
no  admission  in  tills  answer  that  the  deed 
of  trust  required  Mrs.  Herriott  to  appoint 
a  substitute  trustee,  nor  that  it  required  her 
to  make  request  for  sale  before  such  sale- 
could  be  made.    It  denies  that  Murphy  had 
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no  right  to  foreclose  the  notes  and  deed  of 
trust,  then  sets  np  an  agreement,  concern- 
ing the  terms  of  which  we  ore  left  In  the 
dark,  and  states  the  conclusion  of  the  plead- 
er that  said  agreement  is  sufficient  to  vest 
the  title  to  the  notes  in  Murphy  for  the 
purpose  of  foreclosure.  This  answer  in  our 
opinion  would  not  be  sufficient  if  the  peti- 
tion showed  the  provisions  of  the  deed  of 
trust  to  be  sach  that  the  legal  holder  of  the 
notes  had  to  appoint  the  substitute  trustee 
and  that  such  appointment  had  to  be  made 
in  writing,  because  such  power  is  strictly 
construed,  and  api)ellant  would  be  entitled 
to  have  the  sale  made  in  strict  compliance 
with  the  terms  of  the  deed  of  trust  The 
answer,  however,  is  not  such  an  admission 
as  supplies  the  allegations  wanting  in  the 
petition,  and  we  hold  that  appellant  is  not 
entitled  to  a  reversal  npon  his  second  con- 
tention. 

[4]  Appellant's  third  contention  is  that  the 
temporary  injunction  dissolved  below  was  one 
restraining  the  collection  of  money  within  the 
meaning  of  article  3008,  Sayles'  Civ.  Stat, 
and  a  refunding  bond  should  have  been  re- 
quired of  appellees.  The  prayer  was  for  an 
injunction  restraining  each  of  the  defendants 
from  selling  or  further  attempting  to  sell 
under  the  terms  of  said  deed  of  trust  any 
part  of  the  lands  described.  The  writ  of 
injunction  copied  in  the  record  was  strict- 
ly in  accordance  with  the  prayer,  except 
that  it  was  directed  only  to  defendant  Euy< 
kendalL  Appellant  failed  to  ask  that  the  de- 
fendants be  restrained  from  negotiating  or 
collecting  the  notes,  and  the  injunction  grant- 
ed does  not  prohibit  Murphy  from  suing 
Womack;  the  maker  of  the  notes,  to  collect 
same,  nor,  if  Mrs.  Herriott  is  the  legal  owner 
and  holder  as  contended  by  appellant,  would 
it  prevent  her  from  appointing  a  substitute 
trustee,  and  having  the  land  sold  under  the 
deed  of  trust  to  satisfy  the  notes.  The  re- 
funding bond  required  by  statute  is  required 
to  be  in  double  the  sum  enjoined,  and  the 
same  cannot  be  required  unless  the  collection 
of  some  sum  is  enjoined,  and  the  same  is 
stated  with  such  certainty  that  the  amount 
of  the  bond  can  be  fixed. 

We  conclude  the  court  did  not  err  in  fail- 
ing to  exact  a  refunding  bond  as  a  condition 
precedent  to  dissolving  the  injunction. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


KIBBT  IiUMBBE  CO.  v.  GRESHAM. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  1,   1912.     Rehearing  Denied 

Dec.  6,  1912.) 

1.  Nkouoenok  (S  82*) — Cabk  Rbquirbd  ab 
TO  Licensee. 

A  periton  riding  on  another's  log  train 
without  any  express  or  Implied  invitation  or 
contract,  and  wlthoot  his  consent  or  acqaies- 
cenoe,  was  a  mere  licensee  to  whom  the  owner 


owed  the  duty  only  of  nsing  ordinary  care  in 
the  management  and  mnning  of  the  train,  and 
to  whom  It  was  not  liable  for  negligence  caus- 
ed by  the  defective  condition  of  its  track,  since 
a  licensee  must  accept  the  premises  or  prop- 
erty of  another  upon  which  he  enters  for  his 
own  purposes  as  they  are. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  «{  42-44;    Dec.  Dig.  i  82.*j 

2.  Masteb  and  Servant  (|  224*)— Gabe  Re- 

qt7ibbd  as  to  licensee. 

Where  there  was  no  evidence  that  an  em- 
ployer derived  any  benefit  or  advantage  from 
his  employes  riding  on  one  of  its  log  trains,  or 
that  it  was  under  any  obligation  to  carry  them 
thereon,  but,  on  the  contrary,  it  appeared  that 
an  employ^  rode  thereon  in  order  to  reach 
home  earlier,  and  solely  for  his  own  benefit, 
he  Was  a  mere  licensee  and  had  no  implied 
invitation  to  so  ride. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  654;   Dec.  Dig.  i  224.*) 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;   L.  B.  Hightower,  Jr.,  Judge. 

Action  by  Phil  Gresham  against  the  Kirby 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  ren- 
dered. 

Oliver  J.  Todd,  of  Beaumont,  and  Andrews, 
Ball  &  Streetman,  of  Houston,  for  appellant. 
Blain  &  Howth'  and  M.  O.  Adams,  all  of 
Beaumont,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  appellant  Plain- 
tiff's petition  alleges,  in  substance,  that  on 
or  abont  the  26th  of  March,  1910,  plaintiff 
was  in  the  employment  of  defendant  as  a 
woodcutter  or  savryer;  that  he  was  employ- 
ed to  cut  or  saw  logs  in  the  woods  several 
miles  from  the  town  of  Buna  where  the  de- 
fendant operates  a  lumber  mill;  that  it  was 
at  the  date  mentioned,  and  had  long  been, 
the  custom  of  defendant's  employes  who 
worked  in  the  woods  to  ride  to  and  from 
their  work  on  defendant's  trains  and  cars; 
that  such  custom  was  known  to  and  acqui- 
esced in  by  the  defendant  and  was  for  the 
mutual  benefit  and  profit  of  defendant  and 
its  said  employes;  that  in  pursuance  of  said 
custom,  and  with  the  consent  and  under  the 
direction  of  defendant  and  its  authorized 
agents,  plaintiff,  on  the  date  before  mention- 
ed, after  having  finished  his  day's  work  in 
the  woods,  got  upon  a  flat  car  or  trailer  of 
a  train  composed  of  an  engine,  flatcar  or 
trailer,  and  log  cars  loaded  with  logs,  for  the 
purpose  of  returning  to  his  home  at  Buna, 
and  while  riding  npon  said  train  it  was  negli- 
gently derailed  and  wrecked  and  plaintiff 
was  thereby  injured. 

The  acts  of  negligence  charged  in  the  peti- 
tion are  as  follows :  (a)  A  failure  to  provide 
a  reasonably  safe  track,  in  that  (1)  the  rails 
thereof  were  not  spiked  and  attached  and 
fastened  in  any  manner  to  the  ties,  or  were 
not  spiked  and  fastened  with  reasonable  se- 
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cnrity  for  a  distance  of  several  feet  or  about 
Ave  ties,  and  (2)  tbe  track  and  roadbed 
were  curved  and  rested  on  a  wet,  boggy,  and 
muddy  foundation,  which  caused  and  permit- 
ted the  track  to  sink  and  to  be  low  and  de- 
pressed, especially  on  one  side;  (b)  the  ran- 
nlng  and  use  of  said  engine,  which  was  too 
heavy  and  dangerous  under  all  the  circum- 
stances for  said  defective  and  curved  part 
of  the  track;  (c)  the  running  of  said  engine 
without  air  or  other  brakes  with  which  to 
control  the  speed  thereof  down  a  steep  hill 
immediately  before  passing  said  defective 
part  of  the  track,  by  reason  of  which  incline 
and  bill,  the  said  engine  and  cars  attained  a 
speed  high  and  dangerous,  under  all  the 
circumstances  and  conditions. 

The  defendant's  answer  consisted  of:  (a) 
A  general  demurrer;  (b)  a  general  denial; 
(c)  pleas  of  contributory  negligence  and  as- 
sumed risk ;  (d)  a  special  plea,  in  substance, 
that  the  log  train  was  not  provided  or  fitted 
up  for  plaintiff  or  other  employes  to  ride 
upon,  but  that  the  defendant  had  provided 
regular  trains  for  the  purpose,  and  that  plain- 
tiff was  not  expected,  required,  or  invited 
to  ride  upon  it,  nor  was  it  necessary  for  him 
80  to  do,  and  that  It  was  against  the  rules, 
order,  and  wishes  of  the  defendant  for  him 
so  to  do,  and  that  he  was  riding  upon  it 
solely  for  his  own  convenience  and  pleasure, 
and  that  the  defendant  owed  him  no  duty 
with  respect  to  the  matters  complained  of 
by  him;  (e)  a  special  plea,  in  substance, 
that  the  defendant  had  made  and  promulgat- 
ed rules  prohibiting  riding  on  its  log  trains, 
and  that  the  plaintiff  was  riding  on  the  log 
train  In  violation  of  said  rules ;  and  (f)  a  spe- 
cial plea,  in  substance^  that  the  plaintiff  volun- 
tarily and  without  necessity  selected  the 
log  train  as  a  means  of  returning  from  his 
work,  which  train,  while  being  run  over  the 
temporary  switch  track  upon  which  the  acci- 
dent- occurred,  was  a  notoriously  dangerous 
means  of  transportation,  for  the  sole  pur- 
pose of  convenience  to  himself  in  getting  to 
his  destination  earlier,  in  preference  to  wait- 
ing until  later  in  the  afternoon  and  riding 
in  on  the  regular  train  provided  by  the  de- 
fendant to  carry  employes  from  their  work, 
wtiich  regular  train  was  run  only  over  the 
permanent  main  line  track  and  was  a  safe 
means  of  transportation,  and  by  such  volun- 
tary choice  on  his  part  was  precluded  from 
recovering. 

The  trial  in  the  court  below  with  a  Jury 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  the  sum  of  $9,500. 

The  evidence  shows  that  plaintiff  was  in- 
jured at  the  time  and  place  alleged  in  his 
petition  as  a  result  of  the  derailment  of 
a  log  train  ovmed  and  operated  by  appel- 
lant and  upon  which  he  was  riding  in  from 
his  work  in  the  woods  to  his  home  in  the 
town  of  Buna.  At  the  time  of  his  injury  he 
was  employed  by  appellant  to  saw  logs  in 
the  forest    He  furnished  his  own  tools  and  I 


was  paid  according  to  the  number  of  feet 
of  logs  sawed  by  him.  He  was  not  required 
to  work  any  specific  time.  He  and  the  other 
employes  who  composed  the  sawing  crew 
were  only  expected  to  saw  enough  logs  to 
keep  the  loading  crew  engaged,  and  they 
quit  work  at  any  hour  in  the  day  that  they 
found  they  bad  sawed  the  logs  that  were 
necessary  to  keep  the  loaders  busy. 

The  appellant  company  is  organized  and 
chartered  for  the  purpose  of  manufacturing 
lumber  and  is  not  a  common  carrier  or  rail- 
road company.    It  operates  a  lumber  mill  at 
Buna  and  owns  and  maintains  a  tram  rail- 
road which  it  .operates  in  connection  with 
said  mill  for  the  purpose  of  hauling  logs 
from  the  woods  or  forest  to  the  mill.    The 
main  line  of  this  road  extends  from  Buna 
to  a  point  In  the  woods  called  the  corral, 
a  distance  of  about  four  miles.     Near  the 
corral  a  switch  track  branches  off  to  the 
right  of  the  main  track  and  extoids  into  the 
woods  for  a  distance  of  a  mile  and  one  half. 
This  switch  track  Is  known  as  the  "loading 
switch."     Another  switch  track,  known  as 
the  "skidder  switcli,"  branches  off  to  the 
left  of  the  main  track  from  a  point  near  the 
corral.     These  switch  tracks  are  Intended 
for  temporary  use  only  and  are  rouoved 
from  time  to  time  as  the  timber  is  cut  from 
along  their  line.    The  loading  switch,  upon 
wtdch  the  injury  to  plaintiff  occurred,  had 
been  in  use  a  month  or  two.    This  track  was 
poorly  constructed,  in  that  tlie  rails  were 
not  securely  fastened  to  the  ties,  and  the 
foundation  or  bed  of  the  track  upon  which 
the  ties  rested  was  soft  and  boggy.    Tlieee 
defects  in  the  track  caused  the  derailm«it 
of  the  train  and  the  consequent  injury  to 
plaintiff.    The  appellant  company  fnmisbed 
and  ran  a  train  every  working  day  consisting 
of  an  engine  and  cat>oose,  or  an  engine  and 
a  flat  car,  from  Buna  to  the  corral  and  bade 
The  employes  of  the  company  who  worked 
in  tlie  woods  were  carried  back  and  forth 
on  this  train  which  left  Buna  at  a  certain 
hour  every  morning  and  returned  from  the 
corral  every  evening  about  6  o'clock.     The 
hands  quit  work  in  the  woods  usually  about 
6:30  p.  m.    The  engine  which  was  used  on 
the  loading  switch  for  the  purpose  of  hauling 
in  the  cars  of  logs  whenever  a  suffldent 
number  of  cars  were  loaded  also  had  a  flat 
car  or  trailer  attached  thereto.     A  trailer 
was  used  in  all  log  trains  and  was  necessary 
to  connect  the  engine  with  the  loaded  log 
cars  because  of  the  projection  of  the  logs 
over  the  ends  of  log  cars.    The  traUers  gen- 
erally used  for  this  purpose  were  skeleton 
flat  cars  without  flooring.    The  startliig  of 
the  log  trains  from   where  the  loga    were 
loaded  waa  at  no  regular  time.     Whenever 
a  sufilcient  number  of  cars  were  loaded,  the 
engine  and  trailer  which  did  the  switching 
on  this  track  would  couple  onto  them  and 
take  them  out  to  the  main  line  or  on  to  the 
mill  at  Buna.     Because  of  the  danger  in 
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riding  apon  these  trains  of  loaded  log  cars, 
appellant  promulgated  a  rale  forbidding  Its 
employte,  other  than  those  engaged  in  the 
operation  of  such  trains,  from  riding  thereon. 
There  is  much  testimony  tending  to  show 
that  the  appellant  made  reasonable  efTorts 
to  enforce  this  rule;  but  there  is  sufficient 
testimony  to  sustain  the  finding  of  the  jnry 
that  appellant  did  not  use  ordinary  care  in 
this  respect,  that  the  rule  was  habitually 
violated  with  the  knowledge  and  acquies- 
cence of  appellant,  and  its  enforcement,  in 
effect,  alMindoned.  All  the  evidence  shows 
that  these  log  trains  were  not  provided  or 
intended  for  the  transportation  of  the  em- 
ployM  from  the  woods,  and  appellant  was 
under  no  contract  or  agreement,  either  ex- 
press or  Implied,  to  transport  its  employes 
thereon.  It  was  In  no  way  to  the  benefit  or 
advantage  of  appellant  for  its  employes  to 
ride  upon  said  trains,  but  employes  rode 
thereon  solely  for  their  own  convenience 
and  to  save  walking  the  distance  from  the 
place  they  were  at  work  along  the  switch 
track  back  to  the  corral  at  the  end  of  the 
main  track,  from  which  place  appellant,  as 
before  stated,  had  provided  a  train  to  carry 
them  to  Buna  which  train  left  the  corral 
regnlarly  every  evening  about  6  o'clock. 
When  the  log  train  did  not  stop  at  the  cor- 
ral, the  employes  by  riding  on  said  train 
reached  Buna  some  time  earlier  in  the  even- 
ing than  the  regular  train  from  the  corral 
reached  that  place,  and  for  this  reason  they 
frequently  rode  on  the  log  train. 

The  evidence  sustains  the  finding  of  the 
Jury  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  and  did  not  assume  the 
risk  of  injury,  if  such  injury  was  caused  by 
the  negligence  of  defendant  in  the  perform- 
ance of  any  duty  it  owed  the  plalntifT.  The 
only  grounds  of  negligence  submitted  to  the 
Jury  were  the  alleged  defects  in  the  construc- 
tion and  maintenance  of  appellant's  track. 
The  undisputed  evidence  shows  that  the 
track  was  in  the  condition  alleged  in  the 
petition,  and  this  was  the  proximate  cause 
of  the  derailment  of  the  train  and  the  con- 
sequent injury  to  plaintiff.  The  evidence 
also  sustains  the  verdict  of  the  Jury  as  to 
the  amount  of  damages  sustained  by  the 
plaintiff. 

Under  an  appropriate  assignment  of  error, 
the  appellant  complains  of  the  refusal  of  the 
trial  court  to  instruct  the  Jury  to  find  a  ver- 
dict in  its  favor  as  requested  by  it  It  is 
contended  by  appellant  that  this  instraetlon 
should  have  been  given  because  the  imdls- 
puted  evidence  shows  that  the  log  train  upon 
which  appellee  was  riding  at  the  time  he  re- 
ceived bis  injuries  was  not  provided  by  the 
appellant  for  its  employes  to  ride  on  either 
to  or  from  their  work,  and  plaintiff  in  rid- 
ing thereon  upon  the  occasion  in  question 
was  so  riding  solely  for  his  own  convenience 
and  benefit,  and  not  for  the  convenience  or 
benefit  of  appellant;  that  it  was  wholly  un- 
161  8.W.-64 


necessary  for  him  to  ride  on  said  train,  and 
he  was  not  required  or  invited  either  ex- 
pressly or  Impliedly  so  to  do;  that  plain- 
tiff was  at  most  only  a  licensee  upon  said 
train,  and  as  such  the  defendant  owed  him 
no  duty  to  keep  its  track  or  roadbed  or  other 
premises  in  a  reasonably  safe  condition,  and 
the  only  negligence  alleged  or  proven  against 
appellant  was  Its  failure  to  use  ordinary  care 
to  properly  construct  and  maintain  its  track 
and  roadbed  in  a  reasonably  safe  condition, 
no  active  negligence  on  appellant's  part  being 
either  alleged  or  proven. 

[1]  If  appellee  was  riding  upon  appellant's 
log  train  without  any  invitation  or  any  con- 
tract on  the  part  of  appellant,  either  ex- 
pressed or  implied,  but  with  the  consent  or 
acquiescence  of  appellant,  he  was  a  mere  li- 
censee, and  the  only  duty  which  apitellant 
owed  him  was  to  use  ordinary  care  in  the 
management  and  running  of  the  train,  and 
it  was  not  liable  for  any  injury  caused  bim 
by  the  defective  condition  of  its  track.  In 
the  case  of  Railway  Co.  v.  Spivey,  97  Tex. 
143,  76  S.  W.  748,  our  Supreme  Court,  in 
stating  the  duty  of  a  railway  company  to  a 
licensee  riding  upon  its  cars,  says:  "If  he 
used  the  cars  as  a  licensee,  it  was  at  his  own 
risk,  for  he  must  accept  them  and  the  tra<^ 
over  which  they  pass  in  the  condition  in 
which  he  found  them.  The  company  was 
under  no  obligation  to  arrange  its  yards, 
tracks,  and  schedules  to  suit  his  convenience, 
or  to  secure  his  safety  while  riding  on  its 
freight  trains." 

The  general  rule  that  a  licensee  must  ac- 
cept the  premises  or  property  of  another 
upon  which  he  enters  for  purposes  of  his 
own  and  without  being  invited  thereon  by 
the  owner  is  sustained  by  all  the  authorities. 
Oil  Co.  V.  Morton,  70  Tex.  400,  7  S.  W.  756, 
8  Am.  St  Rep.  611. 

It  is  sometimes  difficult  to  determine  from 
the  facts  of  the  particular  case  whether  the 
person  injured  upon  the  premises  of  another 
is  there  by  the  implied  Invitation  of  the 
owner  or  Is  a  mere  licensee.  Mr.  White,  in 
his  book.  Personal  Injuries  on  Railroads, 
says:  "In  ascertaining  the  relation  which 
an  injured  person  bears  to  the  owner  of 
premises  where  the  Injury  was  received,  it 
is  generally  held  to  be  a  reliable  test,  in  de- 
termining the  duty  owing  by  the  owner,  to 
inquire  wlietber  or  not  the  injured  person 
at  the  time  of  the  injury  had  business  rela- 
tions with  the  owner  of  tlie  premises  which 
would  render  his  presence  of  mutual  aid  to 
the  two,  or  whether  his  presence-  was  for 
his  own  convenience  or  on  business  with 
others  than  the  owner  of  the  premises.  In' 
the  absence  of  some  relation  which  inures 
to  the  mutual  benefit  of  the  owner  of  the 
premises  and  the  Injured  person,  or  to  the 
former  alone,  there  is  generally  held  to  be 
no  implied  invitation  on  the  part  of  the  own- 
er. Benson  v.  Traction  Co.  [77  Md.  535]  26 
Atl.  073  [20  L.  a  A  714,  39  Am.  St  Bep. 
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436];  Plummer  ▼.  Dill  [166  Mass.  426]  31  N. 
E.  128  [32  Am.  St.  Rep.  463)." 

In  the  case  of  Bennett  v.  Railway  Co.,  102 
U.  S.  577,  26  L.  Ed.  235,  the  Supreme  Court 
of  the  United  States,  si^eaklng  through  Mr. 
Justice  Harlan,  says:  "It  is  sometimes  dif- 
flcolt  to  determine  whether  the  circumstances 
mdke  a  case  of  'Inyltatlon'  in  the  technical 
sense  of  that  word,  as  used  In  a  large  num- 
ber of  adjudged  cases,  or  only  a  case  of  mere 
license.  'The  principle,'  says  Mr.  Campbell, 
In  his  treatise  on  Negligence,  'appears  to  be 
that  Invitation  is  inferred  where  there  Is  a 
common  Interest  or  mutual  aid,  while  a 
license  is  Inferred  where  the  object  Is  the 
mere  pleasure  or  benefit  of  the  person  using 
it'" 

[2]  Under  this  test  the  undisputed  evidence 
In  this  case  shows  that  appellee  was  only  a 
licensee  on  appellant's  train  at  the  time  be 
was  injured.  There  was  no  possible  beneflt 
or  advantage  to  appellant  In  his  riding  In  on 
the  log  train,  and  appellee  in  his  testimony 
says,  in  effect,  that  be  took  the  log  train  be- 
cause by  so  doing  he  could  reach  home 
earlier.  On  the  evening  of  his  Injury  he  and 
a  number  of  other  sawyers  got  on  this  train 
at  the  suggestion  of  their  foreman,  and  ap- 
pellee says  that  he  did  not  know  that  the 
employes  had  been  forbidden  to  ride  thereon; 
but  he  must  have  known  from  the  character 
of  the  train  and  the  fact  that  it  did  not  run 
on  any  regular  time  that  it  was  not  provided 
by  appellant  for  the  purpose  of  taking  the 
bands  In  from  the  woods.  He  testifies  that 
he  could  not  tell  how  many  times  be  walked 
from  bis  place  of  work  to  the  corral  and 
took  the  regular  train  there,  or  how  many 
times  he  rode  In  on  the  log  train.  There  is 
no  testimony  tending  to  show  that  appellant 
derived  any  benefit  or  advantage  from  its 
employes  riding  on  the  log  train,  or  that  it 
was  under  any  obligation,  express  or  implied, 
to  carry  them  on  said  train. 

We  think  it  clear  from  the  undisputed  evi- 
dence that  appellee  was  only  a  licensee  on 
the  train,  and,  under  the  authorities  before 
cited,  appellant  owed  him  no  duty  In  respect 
to  the  condition  of  Its  track  and  roadbed. 
This  was  the  only  ground  of  negligence  8ut>- 
mitted  to  the  Jury,  and  there  is  no  evidrace 
showing  any  negligence  in  operation  of  the 
train.  It  follows  that  appellant  Is  not  liable 
for  the  injury  to  appellee,  and  the  trial  court 
should  have  so  instructed  the  Jury. 

Such  being  our  conclusion,  it  is  unneces- 
sary for  us  to  pass  upon  the  remaining  as- 
signments of  error  presented  in  appellant's 
'brief. 

For  the  reason  indicated,  we  are  of  opin- 
ion that  the  Judgment  of  the  court  below 
should  be  reversed,  and  Judgment  here  ren- 
dered in  favor  of  appellant,  and  it  has  been 
so  ordered. 

Reversed  and  rendered. 


FT.  WORTH  ft  D.  O.  RT.  CO.  t.  SOUTHERN 

KANSAS   RY.   CO.  OF  TEXAS 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  2,  1912.     Rehearing  Denied 

Nov.  23.  1912.) 

1.  Appeal  and  Error   (|  742*)  —  BBiEfs— 
Propositions— Joint  Propositions. 

Appellee's  brief,  in  submitting  four  "coun- 
terproposltions  to  all  of  appellant's  assi^- 
m eats''  of  error,  violated  the  Court  of  Civil 
Appeals  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;  Dec  Dig.  |  742.*J 

2.  Public      Lands     (|    172*)  —   Railway 
Grants— Description  of  Land — Certainty'. 

The  grant  of  land  to  the  Ft  Worth  ft 
Denver  City  Railway  Company,  by  its  special 
charter  in  1873  (Sp.  Laws  1873,  c.  208),  pro- 
viding "the  right  of  way,  to  be  held  to  the  ex- 
tent of  200  feet  in  width,  is  hereby  granted  to 
said  railway  company  through  the  public  lands 
of  Texas,"  sufficiently  designated  the  right  of 
way  granted,  and  was  not  void  for  uncertain- 
ty; Rev.  Civ.  St  1911,  art  6482  (Sayles'  Ann. 
Civ.  St  1897.  art.  4423),  giving  every  railroad 
corporation  a  right  of  way  for  its  line  of  road 
over  any  state  lands,  and  Rev.  Civ.  St  1911, 
art  6484  (Sayles'  Ann.  Civ.  St.  1897,  art 
4425),  giving  to  such  corporation  the  right  to 
lay  out  its  road,  not  exceeding  200  feet  in 
width. 

[Ed.  Note.— For  oither  case«,  see  Public 
Lands,  Cent  Dig.  {{  523-543;  Dec.  Dig.  I 
172.*] 

3.  Public  IjAndb  (§  172*)— Railroad  Land 
Grant— Time  EFFEcnvi. 

The  grant  of  a  right  of  way  through  the 

EubUc  lands,  by  special  charter  in  1873  (Sp. 
aws  1873,  c.  208),  to  the  Ft  Worth  &  Den- 
ver City_  Railway  Company  became  effective  in 
pra?genti,  and  not  after  the  first  25  miles  were 
built,  if  completed  within  three  years,  and  the 
completion  of  30  miles  every  two  years  there- 
after until  completed,  as  provided  by  section 
12  of  the  act 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  523-543;  Dec.  Dig.  f 
172.*] 

4.  Railroads  (J  82*)— Right  or  Wat— Abas- 

DONMEKT— BVIDESCB. 

In  trespass  to  try  title  to  a  strip  granted 
to  plaintiff  as  a  railroad  right  of  way,  evidence 
as  to  the  necessity  of  nsing  the  land  for  switch- 
es was  admissible  for  plamtiff  on  the  issue  of 
abandonment 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  213-219;   Dec.  Dig.  |  82.*] 

5.  Evidence    (§    318*)— Declaratiohs— I«t- 

TERS. 

In  trespass  to  try  title  between  two  rail- 
road companies,  letters  passing  between  de- 
fendant's officials,  relating  to  the  land  in  con- 
troversy, were  not  admissible,  not  binding 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1193-1200;   Dec  Dig.  {  818.*] 

6.  Evidence    (I  244*)  —  Admissions  —  Bt 
Agents. 

Agreements  or  concessions  by  plalntUTs 
superintendents  with  reference  to  another  pari 
of  its  right  of  way  than  that  in  controversy, 
though  a  part  of  the  same  section,  would  not 
bind  plaintiff,  so  as  to  be  admissible  in  evi- 
dence in  trespass  to  try  title  between  it  and 
another  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  916-936;   Dec  Dig.  f  244.*] 
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7.  ETIDBnOK  (I  317*)— Adhibsibiutt. 

It  was  error  to  permit  a  witness  to  testi- 
ty  to  the  contents  of  a  letter  which  was  not 
itself  admissible  in  eyidence,  as  not  binding  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174r-1192;  Dec.  Dig.  |  317.*] 

a  TBK8PABS  TO  Tbt  TiTLK  (|  89*)— BVIDENCK 

—Other  Tbanbactiorb. 

Eyidence  relatinc  to  an  interlocking  agree- 
ment between  plaintiff  and  defendant  railroad 
companies  as  to  a  crossing  not  touching  the 
land  in  controversy  was  not  admissible  in  tres- 
pass to  try  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  TlUe,  Cent  Dig.  |  64;  Dec  Dig.  |  39.*] 

9.  ESTOPPBI,    (f  93*)— KNOWLEDaS. 

Evidence  that  plaintiff  railroad  company 
did  not  object  when  defendant's  track  was  laid 
across  the  land  in  controvert^  was  not  admis- 
sible to  create  an  estoppel  by  silence  against 
plaintiff  in  trespass  to  try  title,  if  plaintlfPs  of- 
ficials did  not  know  at  the  time  that  it  owned 
the  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  264-275:  Dec  Dig.  |  93.*] 

10.  Etidenck    (I    66*)  —  Pbesuvphons  — 
Knowijcdse  or  Special  Statutes. 

A  special  statute  granting  a  right  of  way 
to  a  railroad  company  through  the  public  lands 
of  the  state  is  a  public  law,  so  as  to  be  con- 
structive notice  to  another  railrobd  company 
of  the  extent  of  the  rights  of  the  grantee; 
every  one  being  presumed  to  know  the  law. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  86;  Dec  Dig.  f  65.*] 

11.  Evidence    (H    65*)   —  Presumptions  — 
Knowledge  of  Iiaw. 

There  is  a  pseudo-presumption  that  every 
one  is  presumed  to  know  the  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  86;   Dec  Dig.  |  66.*] 

12.  Estoppei,  (I  97*)— Estoppel  et  Deed— 

PBBSONS  BOTIRD— PaBTIES. 

Any  act  by  plaintiff,  pursuant  to  an  agree- 
ment between  itself  and  another  railroad  com- 
pany, could  not  be  taken  advantage  of  as  an 
vstoppel  by  defendant  railroad  company,  which 
was  not  a  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f  289;   Dec.  Dig.  |  fe?.*] 

13.  Trespass  to  Tbt  Title  (|  40*)— Aduib- 

BiON  or  EVlbSNCE. 

In  trespass  to  try  title  to  a  tract  claimed 
by  plaintiff  railroad  company  as  a  part  of  its 
right  of  way,  a' deed  from  plaintiff  to  defend- 
ant company,  transferring  another  part  of  its 
right  of  wsy,  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.   if,  55-61;    Dec  Dig.  | 

14.  Public  Lands  (i  172*)— Railroad  Land 
Gbants— Forfeiture. 

The  failure  of  the  Ft.  Worth  &  Denver 
Cil7  Railvray  Company,  which  was  granted  a 
right  of  way  over  the  public  lands  by  its  spe- 
cial charter  in  1873  (Sp.  Laws  1873,  c  208), 
to  file  maps  of  its  right  of  way  irith  the  Com- 
missioner of  the  General  Land  OfBce  within 
six  months  after  organization,  as  required  by 
section  15  of  the  charter,  was  not  a  forfeiture 
of  its  rights;  the  diarter  containing  no  con- 
ditions of  forfeiture,  and  the  state  not  having 
sought  to  compel  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Public 
liands.  Cent  Dig.  U  523-543;  Dec  Dig.  | 
172,*] 

Appeal  from  District  Court,  Potter  Coun- 
ty;   J.  N.  Browning,  Judge. 


Action  by  the  Ft  Worth  &  Denver  City 
Railway  Company  against  the  Sontbetn  Kan- 
sas Railway  CoaH>aDy  of  Texas  and  anoth- 
er. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed  and  remanded. 

Spoonts,  Thompson  ft  Barwise,  of  Ft 
Worth,  and  Turner  ft  Wharton,  of  AmariUo, 
for  appellant  Madden,  Trnlove  ft  Kim- 
brough,  of  Amarillo,  and  Terry,  Cbvin  ft 
Mills,  of  Galveston,  for  appellees. 

HALL,  3.  This  suit  was  Instituted  by  the 
Ft  Worth  ft  Denver  City  Railway  Company, 
in  the  district  court  of  Potter  county,  against 
the  Southern  Kansas  Railway  Company  of 
Texas  and  the  Pecos  ft  Northern  Texas  Rail- 
way Company  to  recover  a  strip  of  land  ly- 
ing Immediately  south  of  plaintifTs  main 
track  across  section  156,  block,  2,  A.  B.  ft  M. 
surveys.  In  Potter  county,  Tex.  The  strip 
of  land  in  question  is  60  feet  wide  and  750 
feet  long;  the  northern  line  there<tf  being 
60  feet  south  of  and  parallel  with  the  center 
of  plaintiff's  main  track,  and  its  southern 
line  being  100  feet  south  of  the  center  of 
said  track.  Plaintiff's  petition  is  in  the  form 
or  trespass  to  try  title^  and  this  is  followed 
by  a  second  count  pleading  specially  Its  title, 
in  which  it  set  forth  a  history  of  the  granting 
of  its  special  charter  in  1873  (Sp.  Laws  1873, 
c.  208),  its  compliance  with  the  requirements 
of  its  charter,  and  further  alleging  that  since 
the  completion  of  its  road  the  town  of  Ama- 
riUo had  grown  to  be  a  city  of  over  10,000 
inhabitants,  and  that  the  land  in  controversy, 
which  is  a  part  of  the  town  of  AmarUlo,  is 
now  needed  for  the  construction  of  switch 
and  storage  tracks,  and  for  the  proper  con- 
duct of  plaintiff's  business  as  a  common  car- 
rier. 

The  defendants  answered  by  general  de- 
murrer, general  denial,  plea  of  not  ^Ity,  and 
pleaded  the  statutes  of  limitation  of  three, 
four,  five,  and  ten  years,  set  up  valuable  Im- 
provements, and  by  special  answer  attacked 
plaintifTs  right  to  the  land  in  controversy, 
because  of  plaintifTs  failure  to  comply  with 
the  requirements  of  its  charter.  Plaintiff  filed 
a  supplemental  petition,  attacking  the  spe- 
cial answer  of  the  defendants,  and  a  special 
exception,  which  was  overruled.  There  was 
a  trial  before  a  Jury,  and  after  the  evidence 
was  all  In  the  court  peremptorily  instructed 
the  Jury  to  find  in  favor  of  defendants,  and 
this  appeal  is  prosecuted  from  the  Judgment 
rendered  upon  such  findings. 

Plaintiff's  assignments  of  error  do  not  com- 
ply with  rules  24  and  25  for  the  Courts  of 
Civil  Appeals  (142  S.  W.  xll) ;  but  by  reason 
of  the  fact  that  at  the  time  the  appeal  herein 
was  perfected  said  rules  had  not  been  printed 
and  generally  distributed,  we  are  not  Inclin- 
ed to  heed  the  objections  of  appellees  to  the 
sufficiency  of  the  assignments  as  heretofore 
announced  by  us  In  the  case  of  Davidson  v. 
Patton,  149  S.  W.  757. 
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[1]  Onr  attention  Is  also  directed  to  the 
form  of  appellees'  brief,  wherein  they  first 
submit  fonr  "connterpropositlons  to  all  of 
aiqpellant's  assignments."  This  Is  manifest- 
ly a  ylolation  of  the  mies,  bnt  we  waive  the 
informality  and  give  both  briefs  full  con- 
sideration. The  principal  questions  presented 
for  our  consideration  are  these:  (1)  Does 
the  grant  contained  in  appellant's  charter  In 
the  following  words,  "That  the  right  of  way, 
to  be  held  to  the  extent  of  200  feet  in  width, 
Is  hereby  granted  to  said  railway  company, 
through  the  public  lands  of  Texas,"  etc.,  suf- 
ficiently designate  the  property  therein  sought 
to  be  granted,  or  Is  it  void  for  uncertainty? 
(2)  If  sufficiently  certain,  was  ^he  grant  ef- 
fective In  preesentl,  or  was  It  Intended  to 
take  effect  In  the  future,  after  the  first. sec- 
tion of  25  miles  of  the  road  was  built,  if 
completed  within  three  years  from  the  pas- 
sage of  the  act,  and  an  additional  30  miles 
every  two  years  thereafter  until  completed 
through  the  state,  as  provided  in  section  12 
of  the  act,  and  did  the  effectiveness  of  the 
grant  further  depend  upon  compliance  with 
section  15  of  the  act,  which  Is:  "That  with- 
in six  months  after  the  organization  of  the 
company  incorporated  by  this  act,  it  shall  be 
the  duty  of  said  company  to  file  with  the 
Ck>mmissloner  of  the  General  Land  Office  of 
the  stnte  plans  and  maps,  showing  the  line 
upon  which  it  is  intended  to  construct  said 
road." 

[2, 3]  We  are  cited  to  numerous  authorities 
in  the  briefs  bearing  upon  these  Issues,  and 
after  a  careful  review  of  them  all  we  have 
concluded  that  the  grant  of  the  right  of  way 
was  sufficiently  certain  In  Its  terms,  and  that 
it  took  effect  in  preesentl,  and  in  support  of 
our  conclusion  quote  as  follows:  "It  Is  claim- 
ed that  the  deed  to  the  right  of  way  was 
void  because  of  the  Indeflnlteness  of  the  de- 
scription. The  road,  at  the  date  of  the  deed, 
had  been  located  across  the  Pearson  survey, 
and  was  a  thing  in  existence.  The  convey- 
ance of  the  right  of  way  evidently  had  ref- 
erence to  the  road  as  It  existed,  and  convey- 
ed the  right  to  occupy  a  strip  of  land  200 
feet  wide  along  its  liqe.  But,  had  the  gitua- 
tion  been  othertcise,  the  deed  wat  aufflcient, 
and  would  have  authorized  the  raOtcav  com- 
pany to  cross  the  land  tcith  its  road,  selecting 
its  own  route.  The  easement  conveyed  Is  the 
right  of  way  200  feet  wide  across  the  James 
Pearson  survey,  and  it  is  contended  that  this 
entitled  the  company  to  occupy  and  use  for 
its  purposes,  not  necessarily  all  of  the  strip 
200  feet  wide,  but  only  so  much  thereof  as 
was  essential  to  the  purposes  for  which  the 
right  was  obtained,  I.  e.,  a  convenient  pas- 
sage across  the  land  in  a  proper  performance 
of  Its  duties  by  the  company.  But  the  con- 
veyance is  of  a  right  of  way  200  feet  wide 
over  a  larger  tract,  and  not  simply  a  right  of 
way  over  a  strip  of  land  200  feet  wide.  The 
grant  defines  the  extent  of  the  right  of  way, 
and  the  court  cannot  restrict  It  to  narrower 
limits,  though  it  should  be  of  the  opinion 


that  so  much  was  not  needed  for  the  purpos- 
es intended.  The  right  of  the  railway  com- 
pany, such  as  it  is.  Is,  as  between  it  and  its 
grantor,  the  same  over  every  part  of  the 
land  designated  In  the  grant"  Olive  t.  Sa- 
bin  9c  E.  T.  Railway  Co.,  11  Tex.  Civ.  App. 
208,  33  S.  W.  139.  The  deed  conveying  the 
right  of  way  in  the  above-quoted  case  con- 
veyed the  "right  of  way  200  feet  wide  over 
and  upon"  the  said  Pearson  survey. 

As  further  bearing  upon  the  question  of 
the  necessity  of  Identifying  the  land  upon  the 
ground  at  the  date  of  the  charter  and  the 
partlcularlfiy  of  Its  designation,  we  call  at- 
tention   to   article   6482,    Rer.    Stat,   1911 
(Sayles'  CI7.   Stat  art  4423):    "Every  such 
corporation  shall  have  the  right  of  way  for 
Ite  line  of  road  through  and  over  any  lands 
belonging  to  this  state."     And  it  is  further 
provided   in  article   6484,   Rev.    Stat   1911 
(Sayles'  Civ.  Stat  4426):   "Such  corporaOon 
shall  have  the  right  to  lay  out  ite  road  not 
exceeding  200  feet  in  width  and  to  construct 
the  sam&"    This  is  a  general  grant  to  any 
and    all    railway    corporations    desiring    to 
construct  a  railway  through  any  public  do- 
main of  the  state.    Prior  to  ite  enactment  as 
said  by  GUI,  J.,  In  Ayres  v.  G.,  C.  &  S.  F. 
Ry.  Co.,  39  Tex.  CTv.  App.  561,  88  S.  W.  436: 
"A  grant  of  a  charter  to  construct  a  rail- 
road carries  with  It  either  directly  or  in- 
ferentlally,  a  grant  of  right  of  way  through 
and  over  such  tracte  on  ite  route  as  were 
yet  a  part  of  the  public  domain."    Further 
quoting  from  T.  C.  Ry.  Co.  v.  Bowman,  97 
Tex.  420,  79  S.  W.  296,  GUI,  J.,  said:    "The 
general  laws  which  had  been  enacted  regu- 
lating railways  theretofore  seem  to  have  as- 
sumed, rather  than  to  have  expressly  de- 
clared, the  existence  of  the  right  over  the 
lands  of  the  state ;  for  the  provisions  for  the 
acquisition  of  such  right  by  purchase  or  con- 
demnation apply  only  to  private  property. 
The  general  law  passed  in  1876  [Laws  1876, 
c.  97]  for  the  chartering  of  railway  corpora- 
tions  omitted   any   express   provision   as  to 
right  of  way  upon  lands   belonging  to   the 
state,  but  as  before,  regulated  the  acquisi- 
tion of  such  rlghta  over  private  property  by 
agreement  or  condemnation."     Justice  WU- 
Uams,  after  this  comment  upon  the  state  of 
the  law,  proceeds  to  show  that  the  absence 
of  any  provision  for  the  acquisition  of  right 
of  way  over  public  properties  pervaded  aU 
general  legislation  on  the  subject  untU  the 
Revision  of  1879.    Rev.  St  1879,  c  a    While 
It  is  not  expressly  held,  nor  was  it  necessary 
to  be  decided  in  the  case  cited,  it  is  inferen- 
tlaUy  held  that  prior  to  the  passage  of  the 
act  a  charter,  authorizing  the  constmction 
of  a  railway  through  a  country  held  In  part 
by  private  ownership  and  In  part  by  the 
state,  the  general  laws  providing  for  acquisi- 
tion of  right  of  way  was  from  private  own- 
ers,   but    leaving    the    company    powerless 
against   the   lands   of   the  state,   impliedly 
granted  the  right  to  construct  through  and 
over  the  public  domain.     The  grant  la  so 
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necessary  to  the  exercise  of  the  general  pow- 
ers conferred.  It  Is  Inevitably  carried  by  the 
general  terms  of  the  grant.  This  is  in  ac- 
cord with  the  elementary  rule  of  construction 
that  a  power  necessary  to  the  exercise  of  a 
power  already  granted  will  be  implied.  We 
are  of  the  opinion,  therefore,  that  by  its  char- 
ter the  Great  Northern  Company  acquired 
the  right  to  enter  upon  and  appropriate  so 
much  of  the  pnbllc  domain  over  which  its 
route  was  projected  as  was  necessary  for  Its 
right  of  way,  not  to  exceed  the  prescribed 
width,  and  that  having  done  so  the  width 
actually  appropriated  was  not  affected  by  the 
subsequent  grant  and  by  the  state  of  the 
Jjang  survey.  By  the  description  in  the  grant 
the  grantees  had  actual  notice  of  the  rail- 
way company's  existence  and  its  powers  and 
the  fact  that  the  Wilson  Lang  grant  bad  been 
located  along  its  line.  They  took  subject  to 
the  rights  acquired  by  the  company.  A 
land  certificate  Issued  by  the  Commissioner 
of  the  General  Land  Office  for  640  or  any 
number  of  acres  of  land,  as  a  general  rule, 
authorizes  the  holder  thereof  to  locate  the 
same  wherever  the  holder  thereof  can  find 
unappropriated  pnbllc  domain  of  the  class 
designated  In  the  certificate,  and,  although 
the  cases  are  numerous  where  land  certifi- 
cates and  the  two  articles  quoted  above  from 
the  general  railway  law  of  the  state  have 
been  considered  by  the  courts,  in  none  of 
the  cases  are  we  able  to  find  where  the  ar- 
ticles of  the  statutes  relating  to  railroads  or 
special  acts  of  the  Legislature  granting  lands 
have  been  questioned  by  reason  of  uncertain- 
ty; nor  are  we  dted  to  any  case  declaring 
any  railroad  right  of  way,  under  such  stat- 
utes, void  by  reason  of  such  uncertainty. 

In  Bybee  v.  O.  ft  C.  R.  Co.,  139  U.  S.  963, 
11  Snp.  Ct  641,  8S  L.  Ed.  305,  the  question 
was  considered  which  is  raised  by  the  appel- 
lees in  this  case,  and  it  was  there  held  that 
lands  granted  by  Congress  to  aid  In  the  con- 
stmction  of  railroads  do  not  revert,  after 
condition  broken,  until  a  forfeiture  has  been 
asserted  by  the  United  States,  and  that  a 
person  subsequently  acquiring  any  part  of 
tbe  public  lands  over  which  a  railway  com- 
pany had  been  granted  a  right  of  way  by 
Congress  took  such  land  subject  to  the  prior 
right  of  the  railway  company,  and  used  this 
language:  "The  distinction  between  a  right 
of  way  over  the  public  lands  and  lands  grant- 
ed in  aid  of  construction  of  the  road  Is  Im- 
portant in  this  connection.  As  to  the  latter, 
tbe  rights  of  settlers  or  others,  who  acquire 
lands  by  purchase  or  occupation  between  the 
passage  of  the  act  and  the  actual  location 
and  identification  of  the  lands,  are  preserv- 
ed unimpaired,  while  the  grant  of  the  right 
of  way  Is  subject  to  no  such  condition ;  and 
In  the  construction  given  by  this  court  to  a 
similar  grant,  in  St.  Joseph  &  D.  C.  By.  Co. 
V.  Baldwin,  103  U.  S.  426,  at  page  430  [26 
L.  Ed.  678],  a  ];>erson  subsequently  acquiring 
any  part  of  sudii  right  of  way  takes  It  sub- 
ject to  the  prior  right  of  the  railroad  com- 


pany. As  remarked  by  the  conrt  In  that 
case:  'If  the  company  could  be  compelled  to 
purchase  Its  way  over  any  section  that  might 
be  occupied  In  advance  of  its  location,  very 
serious  obstacles  would  be  often  Imposed  to 
the  progress  of  the  road.  For  any  such  loss 
of  lands  by  settlement  or  reservation,  other 
lands  are  given ;  but  for  the  loss  of  the  right 
of  way  by  this  means,  no  compensation  is 
provided,  nor  could  any  be  given  by  the  sub- 
stitution of  another  route.'"  In  that  case, 
by  section  3  of  the  act  of  Congress  (Act  July 
23,  1866,  c  212,  14  Stat  210),  there  was 
granted  to  the  O.  &  C.  Ball  road  Company 
the  right  of  way  through  the  public  lands  to 
the  extent  of  100  feet  In  width  on  each  side 
of  said  railroad  where  It  might  pass  over 
public  lands,  including  all  necessary  grounds 
for  stations,  etc. ;  and  by  section  6  of  the  act 
the  companies  were  required  to  file  their  as- 
sent to  the  act  within  one  year,  and  to  com- 
plete the  first  20  miles  within  two  years, 
etc.  Jones  v.  Erie  &  W.  V.  By.  Co.,  144  Pa. 
628,  23  Atl.  251,  is  authority  for  our  holding 
In  this  case  that.  In  the  absence  of  any  desig- 
nation of  the  boundaries  of  the  plaintlfTs 
right  Oif  way,  the  presumption  is  that  it  ex- 
tends 100  feet  on  each  side  of  the  center  of 
the  main  line  of  appellant's  track  as  It  has 
been  constructed  since  tbe  date  of  Its  grant 
In  1873,  and  that  it  is  presumed  to  take  the 
full  width  granted.  To  the  same  effect  Is 
CampbeU  v.  Ind.  &  V.  By.  Co.,  110  Ind.  490, 
11  N.  E.  482 ;  Gaston  v.  Gainesville  &  D.  Elec. 
By.  Co.,  120  Qa.  616,  48  S.  E.  188 ;  Kindred 
V.  U.  P.  B,  B.  Co.,  168  Fed.  648,  94  G  C.  A. 
112 ;  P.  &  B.  By.  CO.  v.  Obert,  109  Pa.  193, 
1  Atl.  398 ;  Prather  v.  W.  U.  Telegraph  Co., 
89  Ind.  501;  N.  P.  By.  Co.  v.  Smith,  171  U. 
S.  261,  18  Sup.  Ct  794,  43  L.  Ed.  157.  While 
the  evidence  is  not  perfectly  clear  upon  the 
point,  we  think  the  record  shows  that  plaln- 
tlfTs  line  of  road  had  been  surveyed  and 
staked  across  section  156  prior  to  the  time 
the  section  was  awarded  to  Lester,  under 
whom  appellees  claim.  This,  however,  be- 
comes a  matter  of  secondary  Importance  un- 
der the  view  we  take  of  the  case. 

[4]  The  preposition  under  appellant's  first 
assignment  of  error  is  that  the  land  in  con- 
troversy belonged  to  the  plaintiff,  and  by 
reason  of  the  growth  of  Amarillo  It  has  be- 
come necessary  to  use  this  land  for  switch- 
es and  storage  tracks,  and  consequently  the 
court  erred  in  refusing  to  permit  plaintiff  to 
prove  the  necessity  existing  for  the  use  of 
said  land.  This  assignment  is  sustained,  as 
t1>e  evidence  was  admissible  upon  the  issue 
of  abandonment 

The  second,  third,  fourth,  fifth,  sixth,  and 
seventh  assignments  of  error  are  based  upon 
the  action  of  the  court  in  admitting  in  evi- 
dence a  statement  of  facts  agreed  to,  togeth- 
er with  certain  letters  attached  thereto,  and 
win  be  considered  together.  Counsel  for 
appellant  and  appellees  entered  Into  an  agreed 
statement  of  facts  in  order  to  save  time  and 
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expense  of  establishing  the  facta^  which 
statemoit  it  was  understood  should  not  be 
introduced,  unless  objections  made  thereto 
by  appellant  should  be  overruled  by  the  trial 
judge.  This  agreement  related  to  a  dlffwent 
tract  of  land  lying  west  of  the  tract  In  con- 
troversy, but  which  was  also  50  feet  in 
width,  and  the  northerly  line  of  which  was 
50  feet  south  of  the  center  of  plalntlCTs  main 
track.  It  appears  that  plaintiff  and  its  attor- 
neys and  officials  had  no  knowledge  of  the 
extent  of  plain  tUTs  right  of  way,  but  were 
laboring  under  the  impression  that  said  right 
of  way  across  section  156  was  only  100  feet 
in  width,  and  that  during  this  time,  on  the 
16th  day  of  April,  1S98,  appellees  secured  a 
deed  from  the  then  owners  of  that  particular 
portion  of  section  166  abutting  upon  plain- 
tUTs  right  of  way,  which  conveyed  the  par- 
ticular strip  of  land  referred  to  in  the  agree- 
ment in  question.  This  is  esqtressed  in  the 
agreement;  and  it  is  further  sho>wn  that 
plaintiff,  in  1897,  constructed  a  siding,  the 
south  rail  of  which  is  along  the  north  line 
of,  and  a  few  inches  over  on,  the  particular 
strip  referred  to  in  the  agreement,  and  in 
rearranging  its  telegraph  poles  around  its 
new  depot,  in  1807,  a  few  posts  were  placed 
about  eight  feet  over  on  said  strip,  where 
they  remained  until  after  appellee  the  Pecos 
ft  Northern  Texas  Railway  Company  secured 
its  deed  thereto  on  the  16th  day  of  April, 
1898.  After  securing  the  deed  the  said  Pecos 
&  Northern  Texas  Railway  Company  con- 
structed its  track  along  said  strip,  when,  for 
the  first  time,  the  question  as  to  the  owner- 
ship thereof  and  the  location  of  the  true  di- 
viding line  between  plalntltF  and  said  strip 
was  raised.  That  the  matter  was  brought 
to  the  attention  of  J.  V.  Goode,  the  then  su- 
perintendent of  appellant,  who  had  a  con- 
ference with  one  Faulkner,  the  general  man- 
ager of  tlie  Pecos  ft  Northern  Texas  Rail- 
way Company,  when  it  was  by  them  dis- 
cussed. After  which  the  work  of  the  Pecos 
&  Northern  Texas  In  the  construction  of 
its  track  and  sidings  along  said  strip  pro- 
ceeded. The  Pecos  ft  Northern  Texas  Rail- 
way Company  also  constructed  on  said  strip 
toolhouse,  coalhouse,  and  express  office,  as 
well  as  a  platform  and  passageway  across 
the  strip  to  appellant's  depot,  and  held 
peaceable  and  undisputed  possession  there- 
of, without  any  knowledge  upon  Its  part,  ex- 
cept such  as  may  be  imputed  by  law,  until 
abont  the  15th  day  of  August,  1902,  when  Its 
agent  observed  that  the  Waters  Pierce  Oil 
Company  had  begun  to  place  storage  tanks 
on  the  north  edge  of  said  strip,  and  upon 
inquiry  was  informed  by  the  agent  of  the  oil 
company  that  the  then  superintendent  of 
an>ellant,  Mr.  Scott,  had  given  his  permis- 
sion for  such  construction,  which  resulted 
in  another  conference  between  the  officials 
of  appellant  and  appellee  the  Pecos  &  North- 
em  Texas  Railway  Company  as  to  their  re- 
spective   rlgbta     Said    agreement    farther 


states  that  in  April,  1S98,  A.  B.  Spencer,  the 
station  agent  of  aiH>ellant  at  Amarillo,  sug- 
gested the  purchase  of  said  strip,  which  was 
done  on  the  15th  day  of  Jane,  1901.  The 
letters  referred  to  are  dated  May  26,  1906, 
written  by  Faulkner,  the  general  manager 
of  appellee,  to  J.  W.  Terry,  its  general  at- 
torney, and  from  said  Faulkner  to  a  Mr. 
Mudge,  another  official  of  appellee  railway 
company.  Appellant  insists  that  the  letters 
and  the  agreement  should  not  hare  been  ad- 
mitted in  evidence,  because  they  related  to 
a  wholly  distinct  and  separate  tract  of  laud 
from  that  involved  in  the  suit,  and  there- 
fore no  action  on  the  part  of  tlie  plaintiff 
with  reference  to  said  former  controversy 
could  be  bindhig  in  this  suit 

Appellant  further  insists  that  the  agreed 
statemrat  is  inadmissible  as  an  estoppel,  be- 
cause none  of  the  representations  or  admis- 
sions claimed  to  have  been  made  by  plain- 
tiff's officials  could  have  been  relied  upon  by 
appellees,  or  could  have  Induced  any  action 
on  the  part  of  defendants  with  reference  to 
the  land  involved  In  this  suit,  causing  them 
to  change  their  position  for  the  worse;  that 
the  law  of  estoppel  does  not  apply  because 
appellant's  superintendents  were  Ignorant  of 
the  true  location  of  the  boundary  lines  of 
plaintitTs  right  of  way,  and  any  representa- 
tions or  admissions  made  by  them  were 
through  mistake,  even  though  they  had  been 
authorized  to  make  such  admissions.  It 
further  insists  that  no  authority  was  shown 
on  the  part  of  its  superintendents  to  make 
any  admissions  or  statements,  and,  as  such 
action  was  not  within  the  apparent  scope  of 
their  authority,  appellant  should  not  be 
bound  thereby.  It  farther  insists,  under  these 
assignments,  tliat  appellant  is  not  estopped 
from  asserting  title  to  the  tract  in  question 
In  this  suit,  as  neither  of  the  superintendents 
were  apprised  of  the  true  state  of  tlie  title. 
Appellant  further  insists  that  appellee's  gen- 
eral manager,  Faulkner,  had  equal  means 
with  appellant's  superintendent,  Goode,  of 
ascertaining  the  true  state  of  the  title  whlcb 
plaintiff  had  to  the  land  under  considera- 
tion at  that  time,  because  plaintiff's  charter 
containing  the  grant  was  a  public  law,  of 
which,  every  one  must  take  notice;  conse- 
quently, even  though  it  be  held  that  Super- 
intendent Goode  was  charged  with  notice  by 
reason  of  this  being  a  public  law,  the  same 
rule  charged  Faulkner  with  notice,  and  the 
law  of  estoppel  does  not  apply. 

[B,  8]  The  letters,  being  correspondence  be- 
tween appellee's  officials,  were  clearly  not 
admissible  and  could  not  bind  the  appel- 
lant, who  had  no  notice  of  them,  even  thougli 
they  related  to  the  tract  of  land  in  issue  in 
this  suit;  and  we  think  it  Is  equally  clear 
that  any  representations,  agreements,  or  coo- 
cessions  made  by  appellant's  superintendent!!. 
Goode  and  Scott,  with  reference  to  another 
and  different  part  of  its  right  of  way,  could 
not  be  extended  so  as  to  bind  appellant  rali- 
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way  company  with  reference  to  any  other 
portion  of  its  right  of  way  obtained  under 
Its  charter,  even  though  it  should  be  a  part 
of  the  same  section  of  land.  The  agreement 
In  question  should  not  have  been  admitted  In 
evidence. 

[7, 1]  The  eighth  assignment  of  error  com- 
plains of  the  action  of  the  court  In  permit- 
ting the  witness  Avery  Turner,  an  official  of 
defendants,  to  detail  the  contmts  of  a  letter 
written  by  one  Cotter,  still  another  superin- 
tendent of  appellant  railway.  The  letter  it- 
self was  not  admissible,  and  to  permit  the 
witness  to  state:  "His  letter  of  June  27th 
was  bis  permission  for  the  crossing.  We  es- 
tablished the  i)oint  of  crossing  by  the  loca- 
tion of  the  line  after  I  received  Mr.  Cotter's 
letter  and  his  permission" — ^was  stating,  In 
etTect,  the  contents  of  the  letter  itself,  and 
this  assignment  is  sustained.  The  testimony 
and  letter  were  further  Inadmissible,  for 
the  reason  that  it  related  to  an  interlocking 
agreement  made  between  the  superintendents 
of  the  two  roads,  and  that  the  crossing  in  no 
way  touched  the  land  in  controversy. 

[I]  Under  the  ninth  assignment  of  error, 
appellant  insists  that  the  court  erred  in  ad- 
mitting, over  the  objection  of  plaintiff,  the 
testimony  of  the  witness  Avery  Turner  to  the 
effect  that  plaintiff  made  no  objection  when 
the  appellee  Pecos  &  Northern  Te.Yas  Rail- 
way Company's  track  was  laid  across  the 
land  in  controversy.  The  evident  purpose  of 
this  testimony  was  to  create  an  estoppel 
against  plaintiff  by  silence  on  its  part  when 
it  was  its  duty  to  speak.  It  is  plain  from 
the  record  that  at  the  time  of  the  construc- 
tion of  the  track  by  the  Pecos  &  Northern 
Texas  Railway  Company  across  the  land  in 
question  appellant's  officials  had  no  actual 
knowledge  of  the  fact  that  appellant  owned 
the  land,  and  under  such  conditions  estoppel 
by  silence  does  not  apply.  Bums  v.  TVue, 
5  Tex.  Cav.  App.  74,  24  S.  W.  338 ;  Stanley 
v.  Sdiwalby,  85  Tex.  348, 19  S.  W.  264 ;  Pierce 
V.Texas  Rice  Development  Co.,  62  Tex.  Civ. 
App.  205,  114  S.  W.  857. 

[11,11]  It  U  true  that  the  right  of  way 
was  granted  by  special  act  of  the  Legisla- 
ture, but  the  act  is  also  a  public  law,  and 
was  notice  to  the  Pecos  ft  Northern  Texas 
Railway  Company  of  the  extent  of  appellant's 
rlghta  As  a  matter  of  fact,  the  officials  of 
all  the  roads  were  ignorant  of  the  provisions 
of  the  charter  granting  a  right  of  way  200 
feet  In  width  across  the  section;  but,  since 
there  Is  a  pseudo-presumption  that  "every 
one  is  presumed  to  know  the  law,"  when  the 
Pecos  &  Northern  Texas  Railway  Company 
built  Its  siding  across  the  land.  It  must  be 
held  to  have  done  so  with  full  knowledge 
of  the  special  act,  and  must  be  governed  by 
the  rules  aH>licable  to  such  condition.  So 
appellant  is  not  estopped  by  its  failure  to  oI>- 
)ect  to  appellees  doing  something  which  both 
constructively  and  presumptively  knew  could 


not  legally  be  done.  In  Preston  et  al.  v.  S. 
ft  B.  T.  Ry.  Co.,  70  Tex.  375,  7  S.  W.  823, 
it  Is  held  that  where  a  railroad  company  en- 
ters on  land  and  constructs  Its  road  over  it, 
without  acquiring  a  legal  right  so  to  do,  the 
materials  used  in  Its  construction  do  not  be- 
come the  property  of  the  landowner,  but  the 
company  may  remove  them,  and  will  not  be 
liable  as  for  a  conversion. 

[1 2]  The  Pecos  ft  Northern  Texas  Railway 
Company  was  not  a  party  to  the  interlocking 
switch  agreement,  but  it  seems  from  the  rec- 
ord that  this  agreement  was  made  by  ap- 
pellant and  the  Southern  ECansas  Railway 
Company  of  Texas ;  and  therefore  any  act  on 
the  part  of  appellant  with  reference  to  tliat 
agreement  could  not  be  taken  advantage  of 
as  an  estoppel  by  the  Pecos  &  Northern  Tex- 
as Railway  Company.  It  follows  that  the  tes- 
timony of  the  witness  Avery  Turner  on  this 
point  should  have  been  excluded,  and  this 
assignment  Is  sustained. 

For  the  reasons  stated  in  passing  upon  the 
ninth  assignment,  the  tenth  assignment  is 
also  sustained,  and  the  testimony  should  have 
been  excluded. 

[IS]  The  court  admitted  in  evidence^  over 
the  objection  of  plaintiff,  the  deed  from  plain- 
tiff to  the  Pecos  ft  Northern  Texas  Rail- 
way Company,  dated  the  7th  day  of  August, 
1908,  transferring  a  part  of  its  right  of  way 
beginning  on  the  western  I>oundary  of  section 
No.  156  and  which  was  no  part  of  the  land 
involved  in  this  suit  This  was  error,  and  the 
eleventh  assignment  is  sustained. 

[14]  It  is  insisted  by  the  twelfth  assign- 
ment that  the  court  erred  in  refusing  to 
g^ive  the  peremptory  instruction  requested 
by  plaintiff,  requiring  the  Jury  to  return  a 
a  verdict  in  favor  of  plaintiff.  This  assign- 
ment is  overruled.  In  our  opinion,  as  here- 
tofore stated,  the  right  of  the  appellant  rail- 
way company  to  its  right  of  way  across  sec- 
tion 156  was  not  lost  by  Its  failure  to  locate 
and  build  Its  road  across  said  section  until 
1887,  and  to  file  its  map  with  the  Commis- 
sioner of  the  General  Land  Office,  in  compli- 
ance with  section  15  of  the  charter.  The 
special  ctiarter  granted  by  the  Legislature 
contains  no  condition  of  forfeiture,  and  no 
suit  had  been  filed  by  the  state  to  enforce 
a  forfeiture  by  reason  of  appellant's  failure 
to  comply  with  its  above-named  conditions. 
Houston  ft  T.  0.  Ry.  Co.  v.  State  of  Texas, 
170  U.  S.  243.  18  Sup.  Ct.  610,  42  L.  Ed. 
1023;  Bybee  v.  O.  ft  C.  Ry.  Co.,  139  U.  S. 
663,  11  Sup.  Ct  641,  35  L.  Ed.  305;  McAdam 
V.  Lumber  Co.,  57  Wash.  407,  107  Pac.  187. 

The  thirteenth  and  fourteenth  assignments 
are  overruled,  as,  in  our  opinion,  the  issues 
of  fact  should  have  been  submitted  to  the 
Jury. 

The  fifteenth  assignment  is  sustained, 
since  the  evidence  shows  that  the  Southern 
Kansas  Railway  Company  of  Texas  was  not 
entitled  to  judgment  for  any  part  of  the  land 
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in  controversy;  that  its  line  of  road  ter- 
minated at  the  northern  ^boundary  of  tbe  land 
In  controTersy ;  and  that  it  could  not  be  held 
to  be  in  possession  of  any  part  thereof. 

The  sixteenth  and  seventeenth  assignments 
are  overruled. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed  and  the  cause  remanded. 

HUFF^  a  J.,  not  sitting. 


CASET  et  al.  v.  TEXABEANA  ft  FT. 

S.  BT.  CO. 

(Oonrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  14,  1912.     Rehearing  Denied  Nov. 

28,  1912.) 

1.  Appeal  and  Ebbob  ({  374*)— Appeal  Bond' 
— Nkcbssitt. 

If  one  brings  action  in  her  individual  ca- 
pacity and  as  administratrix,  while  she  cannot 
appeal  in  her  individual  capacity  without  giv- 
ing a  bond,  she  by  express  provision  of  Sayies' 
Ann.  CSV.  St  1897,  art  1408,  does  not  have  to 
give  bond  on  appeal  in  her  capacity  as  admin- 
istratrix. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  f{  200S-2010;    Dec.  Dig.  | 

2.  Apfbai,   and    Ebbob    (|   242*>— Rzvixw— 
Oapacitt  to  Sub— Waiveb. 

The  question  of  plaintiff,  suing  as  adminis- 
tratrix, not  having  executed  a  bond  as  such, 
and  so  not  having  capacity  to  sne  as  such,  re- 
quired by  Sayles'  Ann.  Civ.  St  1897,  art.  1265, 
to.  be  raised  by  plea  verified  by  affidavit  is 
waived  by  defendant,  so  that  it  cannot  have  it 
considered  on  appeal ;  it  having  failed  to  have 
it  determined  by  the  trial  court,  and  to  assign 
error  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  1417-lS26;  Dec.  Dig.  | 
242.*] 

8.  Masteb  and  Sebvart  (t  286*)— Injubt  to 

Sxbvant— Nbguobnce— Evidxnob. 

Whether  a  switching  crew  which  pushed 
cars  against  others  to  make  a  coupling,  and 
not  succeeding,  repeated  this,  killing  a  car  in- 
spector, who  in  the  meantime  had  gone  between 
those  first  on  the  track  to  inspect  them,  was 
guilty  of  negligence,  in  not  giving  him  warn- 
ing of  tbe  second  attempt,  held  under  the  evi- 
dence a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001,  1006,  1010-1050; 
Dec.  Dig.  i  286.*r 
4.  MAffTEB  AND  Sebvant  ({  288*)— Injubt  to 

Servant— Assumption  of  Risk- Evidence. 
Whether  a  car  inspector,  who,  after  cars 
had  been  pushed  against  others  to  make  a 
coupling,  went  between  those  first  there  to  in- 
spect them,  assumed  the  risk  of  the  switching 
crew  repeating  this  without  notice  to  him, 
tbe  first  attempt  having  been  unsuccessful,  held 
under  the  evidence  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i{  1006,  1068-1088 ;  Dec. 
Dig.  i  ^88.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty;  P.  A.  Turner,  Judge. 

Action  by  Mrs.  LiUie  B.  Casey,  individually 
and  as  administratrix,  against  the  Texar- 
kana &  Ft  Smith  Railway  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed and  remanded  for  new  trial. 


Between  5  and  6  o'clock  on  the  morning  of 
December  23,  1909,  Ben  F.  Casey,  while  en- 
gaged in  the  discharge  of  duties  be  owed  to 
appellee  as  one  of  its  car  Inspectors,  suffered 
injuries  resulting  in  his  death  a  few  hours 
thereafterwards.  He  left  surviving  him  his 
wife  and  several  children.  On  the  theory 
that  the  injuries  were  caused  by  the  negli- 
gence of  other  employte  of  appellee,  this  suit 
was  brought  to  recover  damages  occasioned 
by  his  death.  At  the  time  Casey  was  in- 
jured, appellee  was  engaged  in  Interstate 
commerce,  and  Casey  was  employed  by  it  in 
such  commerce;  and  It  is  conceded  that 
whether  appellee  is  liable  or  not  for  the  dam- 
ages sought  to  be  recovered  must  be  deter- 
mined with  reference  to  the  provisions  of  the 
act  of  Congress  of  April  22,  1908,  usually  re- 
ferred to  as  the  "Federal  Employer's  Lia- 
bility Act"  (Act  April  22,  1908,  a  149,  35 
Stat  65  [U.  S.  Comp.  St  Suppu  1911^  p. 
1322]).  By  the  terms  of  that  act,  in  a  case 
like  this  one  is,  the  right  of  action  for  dam- 
ages recoverable  is  exclusively  in  the  per- 
sonal representative  of  the  deceased,  for  the 
benefit  of  bis  surviving  widow  and  children. 
It  appears  from  .the  allegations  in  tlie  pe- 
tition that  this  suit  was  prosecuted  by  Mrs. 
Llllie  B.  Casey,  deceased's  widow,  In  her 
own  right  and  as  temporary  administratrix 
of  his  estate.  She  alleged  that  "on  the  17tb 
day  of  May,  1911,  shel  was  duly  appointed  by 
the  county  court  of  Bowie  county,  Tex.,  ad- 
ministratrix of  the  estate  of  Ben  F.  Casey, 
deceased,  without  bond,  and  was  granted  by 
said  court  the  power  to  prosecute  any  and 
all  suits  for  the  recovery  of  damages  for 
the  death  of  the  said  Ben  F.  Oaaey,"  and 
further  alleged  as  follows:  "That  up  nntll 
the  17th  day  of  May,  1911,  there  had  aev» 
been  any  administration  upon  the  estate  of 
the  said  Ben  F.  Casey,  deceased,  and  that 
there  had  never  been  any  necessity  for  any 
administration  upon  the  estate  of  the  said 
Ben  F.  Casey,  onless  such  administration  Is 
necessary  to  the  prosecution  of  the  suit  for 
damages  which  are  entitled  to  be  recovered 
for  the  benefit  of  his  surviving  widow  and 
chUdren.  Plaintiff  alleges  that  ever  since 
the  death  of  the  said  Ben  F.  Casey  she  has 
been  acting  as  bis  personal  representative 
in  tbe  capacity  of  surviving  wife  until  May 
17,  1911;  that  on  May  17,  1911,  plaintift, 
Llllie  B.  Casey,  was  duly  appointed  and 
duly  qualified  as  temporary  administratrix 
of  the  estate  of  said  Ben  F.  Casey  by  tbe 
county  Judge  of  Bowie  county,  Tex.,  and 
such  temporary  administration  has  been  duly 
continued  ever  since,  and  plaintiff  now  and 
ever  since  has  been  such  < administratrix; 
that  the  said  Casey  left  no  will,  and  tbe 
debts,  if  any,  owing  by  him  at  the  time  of  his 
death,  did  not  make  an  administration  upon 
his  estate  necessary."  In  its  answer  to  tbe 
suit  appellee,  among  other  things,  alleged 
that  Mrs.  Casey  "has  no  legal  capacity  to 
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maintain  this  suit  as  the  administratrix  or 
personal  representative  of  the  estate  of  Ben 
F.  Casey,  deceased;  that  the  alleged  ap- 
pointment of  the  said  Mrs.  LUlle  B.  Oasey 
as  snch  administratrix  by  the  county  court 
of  Bowie  county  was  and  is  Told;  but  that, 
if  mistaken  as  to  this,  said  appointment  has 
long  since  expired;  and  that  she  is  not  now. 
either  the  administratrix  of  said  estate  or 
the  personal  representative  of  the  said  Ben 
F.  Casey,  deceased."  Tbia  plea  was  verified 
by  the  affidavit  of  one  of  appellee's  counsel, 
to  the  effect  "that  the  facts  set  forth  In  the 
above  and  foregoing  plea  are  true  to  the 
best  of  my  knowledge  and  belief."  It  does 
not  appear  from  the  record  that  any  effort 
was  made  by  appellee  to  have  the  Issue  it  at- 
tempted to  make  by  this  plea  determined, 
nor  that  it  was  determined,  by  the  court 
After  the  testimony  had  been  heard,  the 
conrt  peremptorily  instructed  the  Jury  to  find 
for  appellee.  In  accordance  with  such  a 
finding,  a  Judgment  was  rendered  "that  the 
plaintiff,  Mrs.  Llllie  B.  Casey,  prosecuting 
this  action  in  her  own  right  and  as  personal 
representative  of  Ben  F.  Oasey,  deceased, 
that  is,  as  administratrix  of  the  estate  of 
Bea  F.  Casey,  deceased,  for  the  benefit  of 
herself  and  also  for  the  benefit  of  *  *  * 
the  children  of  said  Ben  F.  Casey,  deceased, 
take  nothing  by  reason  of  said  cause  of  ac- 
tion alleged,  and  that  the  defendant,  the 
Texarkana  &  Ft  Smith  Ballway  Company, 
be  and  is  hereby  discharged,  to  go  hence 
without  day,  and  that  said  defendant  do 
have  and  recover  of  and  from  the  plaintiffs 
in  the  caiwclty  in  which  their  action  Is  and 
has  been  prosecuted  by  them,  as  aforesaid, 
all  costs  herein  incurred."  It  appears  that 
"the  plaintiff,  Mrs.  Llllie  B.  Casey  et  al.," 
excited  to  the  Judgment  and  gave  notice  of 
an  appeal  to  this  court 

Smelser  ft  Yanghan,  of  Texarkana,  for  ap- 
pellant Glass,  Estes,  King  &  Burford,  of 
Texarkana,  for  appellee. 

WILLSON,  0.  J.  (after  stating  the  &cts 
as  above).  [1,2]  Before  determining  the  ap- 
peal on  its  merits,  we  will  dispose  of  the 
motion  made  by  appellee  to  dismiss  it,  on 
the  ground,  supported  by  the  record,  that  It 
Is  being  prosecuted  without  an  appeal  bond. 
So  far  as  it  should  be  construed  to  be  an 
appeal  by  Mrs.  Oasey  in  her  capacity  as  an 
individual,  the  motion  should  be  sustained, 
for  In  that  capacity  she  is  not  entitled,  with- 
ont  first  malting  and  filing  a  Iwnd,  to  prose- 
cnte  an  appeal;  but  bo  far  as  it  is  an  ap- 
peal by  her  as  administratrix,  the  motion 
should  be  overruled,  for  in  that  capacity  she 
is  entitled,  without  making  a  bond,  to  pros- 
ecute an  appeal.  Sayles'  Stat  art  1408. 
From  the  allegations  in  the  petition  and  recit- 
als in  the  Judgment  set  out  in  the  statement 
we  think  it  appears  that  she  prosecuted  the 
suit  as  administratrix  and  as  such  is  prose- 


cuting the  appeal.  It  may  be  that  she  had 
not  executed  a  bond  as  temporary  adminis- 
tratrix, and  therefore  bad  not  so  qualified  as 
to  be  authorized  to  act  as  such  in  the  prose- 
cution of  the  salt  Whether  she  had  execut- 
ed a  bond  or  not  was  a  question  of  fact  to 
be  determined  in  the  first  instance  by  the 
court  below.  It  was  not  determined  there. 
In  the  attitude  the  matter  is  presented  to 
us,  if  the  question  should  be  said  ever  to 
have  been  made,  as  It  must  have  been,  if  at 
all,  by  a  plea  verified  by  affidavit  (Sayles'  Stat 
art  1265;  Graliam  v.  McCarty,  68  Tex.  323, 
7  S.  W.  342),  we  think  it  should  be  treated 
here  as  having  been  waived  by  the  failure  of 
appellee  to  have  it  determined  by  the  court 
below  and  to  assign  error  on  it  (Grand  Lodge 
V.  Stumpf,  24  Tex.  Ov.  App.  309,  68  S.  W. 
840;  Blum  v.  Strong,  71  Tex.  329,  6  S.  W. 
167 ;  RaUway  Co.  v.  Harlan,  62  S.  W.  972). 

The  motion  will  be  overruled  so  far  as  it 
applies  to  the  appeal  of  Mrs.  Casey  as  ad- 
ministratrix, and  will  be  sustained  so  far  as 
it  applies  to  an  appeal  by  her  in  her  indi- 
vidual capacity. 

[S,  4]  Beferring  now  to  the  merits  of  the 
appeal,  we  are  of  the  opinion  that  the  court 
below  erred  in  peremptorily  instructing  the 
jury  to  find  for  appellee.  The  main  track  in 
appellee's  yards  in  Texarkana,  Tex.,  extend- 
ed north  and  south.  A  short  distance  east 
of  and  parallel  with  that  track  was  another, 
known  as  "track  No.  1,"  and  a  short  dis- 
tance west  of  and  parallel  with  said  main 
track  was  another,  known  as  "long  house 
track."  Both  No.  1  and  long  house  tracks 
were  connected  by  switches  to  the  main 
track.  Between  5  and  6  o'clock,  and  when 
it  was  still  dark,  on  the  morning  of  Decem- 
ber 23, 1908,  freight  train  No.  74,  from  points 
in  Louisiana,  destined  to  points  in  Arkansas, 
reached  appellee's  said  yards  and  was  placed 
on  tra<&  Na  1.  Immediately  thereafter- 
wards  Casey  and  an  asdstant  began  to  in- 
spect the  cars  constituting  that  train.  On 
completing  the  Inspection  thereof  Casey,  hav- 
ing in  the  meantime  been  Informed  by  Hams, 
foreman  of  the  switching  crew,  that  12  emp- 
ty coal  cars  then  on  long  house  track  were 
to  be  carried  on  as  a  part  of  train  No.  74, 
soon  to  proceed  north,  in  the  discharge  of 
his  duty  went  to  and  commenced  Inspecting 
said  coal  cars.  While  he  was  engaged  in  this 
work,  the  switching  crew  cut  the  train  on 
track  No.  1,  carrying  16  cars  forming  a  part 
of  same  north  on  the  main  track,  "kicked" 
two  of  the  number  south  on  said  main  track, 
and  then  pushed  the  other  fourteen  onto 
long  house  track,  propelling  them  against  the 
coal  cars  for  the  purpose  of  coupling  thereto. 
The  cars  failed  to  couple  when  the  attempt 
was  first  made.  As  a  result  of  the  collision, 
the  coal  cars  rolled  south  about  16  feet  on 
long  house  track,  where  they  stopped.  The 
fourteen  cars  out  of  train  No.  74  were  then 
again  shoved  south,  against  the  coal  cars, 
colliding  with  and  pushing  the  latter  sev- 
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eral  car  lengths  further  south.  Between  the 
time  when  the  collision  occurred  between  the 
coal  cars  and  the  cars  ont  of  train  No.  74,  In 
the  effort  flrst  made  to  effect  the  coupling, 
and  the  time  when  the  second  collision  oc- 
curred, Casey,  In  the  discharge  of  his  dnty, 
had  gone  between  two  of  the  coal  car&  As 
a  result  of  the  second  collision  be  was  bit 
by  the  cars,  and  knodced  down,  and  suffered 
the  Injuries  which  caused  his  death.  Negli- 
gence on  the  part  of  Casey  contributing  to 
the  injury  be  suffered  not  being  a  bar  to  a 
right  In  his  administratrix  to  recover  dam- 
ages for  his  death,  the  questions  controlling 
on  the  issue  as  to  liability  on  the  part  of 
appellee  were:  (1)  Did  the  testimony  make 
a  question  for  the  Jury  as  to  whether  the 
switching  crew  were  guilty  of  negligence  or 
not  in  shoving  the  cars  out  of  train  No.  74 
against  the  coal  cars  in  the  second  attempt 
to  make  a  coupling,  without  flrst  warning 
Casey  of  their  intention  to  do  so?  (2)  Did 
the  testimony  make  a  question  for  the  Jury 
as  to  whether  Oasey  had  assumed  the  risk 
of  such  conduct  on  the  part  of  the  switching 
crew  or  not?  We  think  both  questions 
should  be  answered  In  the  affirmative.  There 
was  testimony  showing  that  appellee  had 
promulgated  a  rule  requiring  car  Inspectors, 
If  they  did  not  wish  cars  they  were  inspect- 
ing to  be  moved  while  they  were  inspecting 
same,  to  place  blue  lights  at  the  ends  there- 
of, and  prohibiting  other  employes  from  re- 
moving lights  so  placed  and  from  coupling  to 
or  moving  cars  so  protected.  There  also  was 
evidence  from  which  a  Jury  might  have  found 
that  the  rule  was  not  construed  by  appellee's 
employes  as  applying  to  cars  designated,  as 
the  Coal  cars  were,  as  "pick  ups,"  meaning 
thereby,  it  seems,  cars  temporarily  placed  on 
a  side  track  to  be  carried  out  by  incoming 
trains,  and  that  it  was  never  observed  as  to 
such. cars.  There  was  Cestimony  authorizing 
a  Jury  to  find  that  the  switching  crew  knew, 
or  should  have  known,  that  Casey  was  en- 
gaged in  inspecting  the  coal  cars  at  the  time 
they  pushed  the  other  cars  against  them, 
and  authorizing  a  finding  that  they  knew, 
or  should  have  known,  that  in  inspecting  the 
coal  cars  Casey  might  go  between  them. 
There  was  testimony  which  would  have  au- 
thorized a  finding  by  the  Jury  that  it  was 
not  customary  for  the  switching  crew  to  pro- 
pel other  cars  against  cars  which  they  knew 
to  be  undergoing  inspection.  Sturdevant,  a 
member  of  the  switching  crew,  testified:  "As 
to  our  custom  to  couple  onto  cars  In  that 
yard  while  all  Inspector  was  doing  the  work 
of  inspection,  we  do  not  do  it  if  we  know  the 
inspector  is  around  it.  *  •  •  I  never 
coupled  into  any  cars  that  had  to  be  inspect- 
ed to  become  part  of  a  train,  while  inspec- 
tors were  performing  the  work  of  inspec- 
tion. It  wasn't  customary  to  my  knowledge. 
*  •  •  It  Is  customary  to  wait  until  the  in- 
spector had  finished  the  work  of  inspectlba 


when  we  were  notified  by  the  inspector,  or 
when  we  knew  he  was  doing  the  work  of 
inspection.  I  never  knew  of  a  blue  light  on 
a  car  unless  an  inspector  was  doing  soma 
work  on  it"  While  the  testimony  of  Hams, 
foreman  of  the  swltdiing  crew,  and  of  Bent- 
ly,  a  member  of  that  crew,  Indicated  that 
Casey  was  advised  by  liams,  before  he  (Cas- 
ey) began  the  inspection  of  the  coal  cars, 
that  cars  ont  of  train  No.  74  would  be  pushed 
onto  long  house  track  against  the  coal  cars, 
and  that  the  latter  would  be  shoved  south 
thereon  fourteen  car  lengths,  Sturdevant  tes- 
tified, with  reference  to  what  liams  said  to 
Casey:  "I  heard  liams  tell  him  (Casey)  that 
we  were  going  to  throw  two  bad  orders — 
going  to  pull  those  sixteen  out  and  throw 
two  bad  orders  on  the  main  line  and  shove 
the  balance  of  the  cut  in  on  top  of  the  coal 
cars  on  long  house.  I  can't  say  whether  he 
said  anything  about  doubling  over."  From 
this  testimony  we  think  a  Jury  might  have 
found  that  the  switching  crew,  having  shov- 
ed "the  balance  of  the  cut  in  on  top  of  the 
coal  cars,"  should  have  anticipated  that  Cas- 
ey might  believe,  as  bis  declaration  made 
after  he  received  the  injuries,  testified  to  by 
Bently,  that  he  "thought  the  boys  were 
through,"  indicated  he  did,  that  the  coal  cars 
would  not  be  further  moved  while  he  vras 
inspecting  them.  If  a  Jury  might  have  found 
that  reasonably  prudent  persons  engaged  In 
the  work  the  switching  crew  were  engaged 
in  should  have  anticiimted  that  Casey  might 
so  conclude  and  go  between  the  coal  cars  as 
he  did,  we  see  no  reason  why  they  might 
not  have  further  found  that,  in  making  the 
second  attempt  to  couple  the  cars,  the  switch- 
ing crew  were  guilty  of  negligence.  And  on 
the  same  testimony  we  see  no  reason  why  a 
Jury  might  not  have  found  that  the  risk  re- 
sulting from  their  negligence  was  not  assum- 
ed by  Casey.  We  thluk  the  testimony  pre- 
sented issues  for  determination  by  the  Jury, 
and  that  the  court  erred  in  refusing  to  sub- 
mit the  case  to  them.  Therefore  the  Judg- 
ment is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


COHBBTT  et  «L  v.  SWEENEIT  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveaton. 

Nov.  9,  1012.     Rehearing  Denied 

Nov.  27,  1912.) 

1.  MOBTOAGES  ({  330*)— FOBECLOSURE  BT  E^X- 
EBCI6E     OF     POWEB     OF     SALE  —  NOTICE     TO 

MoBTOAOOB— Statutes. 

Acts  1889,  c.  118  (Bev.  St.  1896,  art. 
2369),  provided  that  notice  of  a  sale  of  real 
estate  under  a  trust  deed  should  be  given  "aa 
now  required  in  judicial  sales."  The  statute 
as  to  judicial  sales  in  force  at  the  time  when 
the  act  of  1889  was  enacted  did  not  require 
personal  service  of  notice  on  the  defendant  in 
execution.  The  act  adopting  the  Revised  Stat- 
utes in  1895  (Elnal  Title,  |  19).  and  also  tiie 
act  adopting  the  Revised  Statutes  in  1911 
(Final  lltle,  J  16),  provided  that  the  provi- 
sions of  the  Revised  Statutes,  so  far  as  they 
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are  substantially  the  same  as  the  statutes  in 
force  at  the  time  when  the  Revised  Statutes 
shall  fo  into  effect,  shall  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enactments. 
Tbe  Revised  Statutes  of  1911  continued  aa 
article  3759  article  2369  of  tbe  Revised  Stat- 
utes of  1896  in  its  exact  lanxuage.  Held,  that 
a  sale  by  a  trustee  in  a  deed  of  trust  made  in 
1911  is  to  be  governed  by  the  act  of  1889, 
rather  than  b^  a  subsequent  statute  requiring 
service  of  notice  on  tbe  defendant  in  execution, 
and  hence  no  service  on  the  mortgagor  is 
necessary,  especially  in  view  of  Acts  1903,  c. 
77  (artide  3757,  Rev.  Civ.  St  1911),  relating 
to  sales  under  execution,  and  providing  that 
nothing  therein  contained  shall  affect  tbe  meth- 
od of  advertising  land  under  powers  conferred 
by  any  deed  of  trust  or  other  contract  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  t  1014;    Dec.  Dig.  {  330.*] 

2.  Bills  and  Notbs  (§  139*)— Contraotb— 
OoNsiDEKATiON— Extensions. 

▲  payment  of  part  of  the  interest  due  on 
a  note  la  no  consideration  for  an  extension  of 
time. 

[Ed.  Note.-^For  other  cases,  see  Bills  and 
Notes,   Cent   Dig.    H   340-354;    Dec   Dig.    | 

3.  Estoppel  (I  78*)— Invalid  Contract  — 
Default  in  Payment  of  Interest— Option 
TO  Declare  Entire  Note  Due. 

Though  a  payment  of  a  portion  of  the  in- 
terest due  on  a  note  was  no  consideration  for 
an  agreement  to  extend  time  of  payment  if 
such  agreement  induced  the  maker  to  relax  bis 
efforts  to  procure  money,  which  he  could  oth- 
erwise have  procured,  and  thus  avoided  tbe 
exercise  of  an  option  by  the  holder  to  declare 
the  note  due  for  nonpayment  of  interest,  the 
holder  would  be  estopped  to  exercise  such  op- 
tion at  that  time. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  204-210;   Dec  Dig.  {  78.*] 

4.  Injunction  (J  172*)— Dissolution— Dis- 
cretion OF  Court. 

Where  tbe  answer  is  a  complete  denial,  the 
dissolution  of  a  temporary  injunction  against 
the  sale  of  land  under  a  trust  deed  rests  large- 
ly in  the  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  374-384;    Dec.  Dig.  {  172.*] 

6.  MoRTOAOES  ({  338*)— Restraining  Sals- 
Extortionate  Fees. 

A  maker  of  notes  secured  by  a  trust  deed 
cannot  enjoin  a  sale  thereunder  for  tbe  en- 
tire debt  on  the  ground  that  attorney's  fees 
and  commissions  are  extortionate. 

[Ejd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1026-1035;    Dec.  Dig.  i  33a*] 

Appeal  from  District  Court,  Harris  Coan- 
tj;   Cliarles  Bi  Ashe,  Judge. 

Suit  by  W.  O.  Corbett  and  anotlier  to  en- 
join J.  J.  Sweeney  and  others  from  selling 
lands.  From  an  order  dissolving  a  tempora- 
ry Injunction,  the  plalntifls  appeal.    AfBrmed. 

Woods,  Graham  &  Harris,  of  Houston,  for 
appellants.  Fisher,  Sears  &  Campbell,  of 
Houston,  for  appellees. 

REESE,  J.  This  is  an  appeal  from  an  or- 
der of  Hon.  Cbas.  E.  Ashe,  district  Judge, 
dissolving  a  temporary  writ  of  injunction 
theretofore  Issued  at  tbe  snit  of  W.  G.  Cor- 
bett and  wife,  Ella  Corbett,  enjoining  the  de- 
fendants J.  J.  Sweeney,  WUliam  Giles,  and 
George    J.    Melllnger    from    selling    certain 


lands  under  a  deed  of  trust  executed  by  said 
Corbett  to  secure  the  payment  of  a  promis- 
sory note  executed  by  him  to  Sweeney  fbr 
122,500.  Temporary  injunction  was  issued 
upon  tbe  order  of  tbe  district  Judge  Septem- 
ber 5,  1912.  Defendants  filed  motion  to  dis- 
solve, and  afterwards  a  further  amended  mo- 
tion setting  out  in  fnll  thdr  grounds  there- 
for, which  is,  in  fact,  an  answer  to  plaintiffs' 
petition,  and  is  sworn  to.  Upon  bearing  of 
the  motion  to  dissolve  evidence  was  intro- 
duced by  both  parties,  and  upon  the  conclu- 
sion the  motion  to  dissolve  was  granted. 
From  tbe  order  dissolving  tlie  injunction  this 
appeal  is  prosecuted.  It  appears  that  tbe 
Union  Land  Company,  claiming  to  be  owner 
of  the  land,  filed  a  plea  in  intervention  and 
also  prayed  for  injunction.  In  so  far  as  tbe 
order  dissolving  the  temporary  Injunction  af- 
fects sucta  Intervener,  there  is  no  appeal  by 
It,  and  it  will  not  be  necessary  to  refer  far- 
ther to  tills  branch  of  the  case. 

Tbe  undisputed  facts  as  they  ar6  shown  by 
tbe  pleadings  and  evidence  are  as  follows: 

On  May  30,  1911,  W.  C.  Corbett  executed 
to  J.  J.  Sweeney  bis  certain  promissory  note 
for  $22,500  for  money  borrowed  by  him  from 
Sweeney,  being  a  consolidation  of  several 
smaller  loans  previously  made.  The  note 
was  payable  to  Sweeney  or  order  three  years 
after  date,  with  interest  at  the  rate  of  9  per 
cent,  per  annum  payable  semiannually,  and 
contained  a  provision  that  upon  failure  to 
pay  any  Installment  of  interest  when  due,  or 
to  pay  tbe  taxes  on  the  land  embraced  In  the 
deed  of  trust  given  to  secure  the  same,  the 
bolder  of  tbe  note  at  his  option  might  declare 
tbe  same  due,  principal  and  interest,  and 
proceed  to  oiforce  collection  by  sale  under 
the  deed  of  trust  The  note  also  provided  for 
attorney's  fees  of  $3,000  in  case  it  was  not 
paid  at  maturity,  and  was  placed  In  tbe 
hands  of  an  attorney  for  collection.  At  the 
same  time  Corbett  executed  a  deed  of  trust 
upon  the  lands  described  in  tbe  petition  to 
secure  the  note  referred  to,  naming  Wllliain 
Giles  as  trustee,  and  containing  a  provision 
that,  upon  failure,  refusal,  or  inability  to  act 
as  sncb,  the  legal  owner  and  bolder  of  the 
note  was  authorized  to  appoint  a  substitute 
with  tbe  same  powers  conferred  upon  the 
original  trustee.  The  deed  of  trust  author- 
ized a  sale  of  tbe  land,  if  the  note  was  not 
paid  when  due,  either  upon  its  face  or  by 
reason  of  tbe  failure  to  pay  any  installment 
of  interest  or  the  taxes  on  the  land  as  they 
accrued.  This  note  was  for  value  and  before 
due  regularly  transferred  by  Sweeney  to  Wil- 
liam Giles.  Giles  declined  and  refused  to  act 
as  trustee  in  tbe  deed  of  trust,  and,  as  legal 
owner  and  bolder  of  the  note,  regularly  ap- 
pointed George  J.  Melllnger  substitute  trus- 
tee, in  accordance  with  the  provisions  of  the 

trust  deed,  and  on  or  about  the day 

of  July,  1912,  there  being  then  two  semi- 
annual installments  of  interest  due  and  un- 
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paid,  amonntlng  to  $2,025,  except  the  sum  of 
$500  paid  thereon,  and  the  taxes  for  1911, 
the  said  Giles  declared  the  note  due,  In  ac- 
cordance with  Its  terms,  and  called  upon  the 
substitute  trustee  to  sell  the  property  em- 
braced In  the  deed  of  trust  for  the  satisfac- 
tion thereof,  whereupon  the  said  MeUlnger 
duly  proceeded  to  advertise  the  property  for 
sale  on  the  first  Monday  In  August,  1912,  at 
the  courthouse  door  of  Harris  county;  the 
land  being  located  in  said  county.  Notice 
was  given  of  such  sale  by  publication  In  a 
newspaper  published  in  Harris  county,  as 
provided  In  the  deed  of  trust,  for  the  length 
of  time  provided,  but  such  sale  was  stopped 
by  this  Injunction.  No  personal  notice  was 
given  to  Gorbett  as  provided  for  sales  of  real 
estate  under  execution. 

The  grounds  for  injunction  set  up  In  the 
petition,  and  relied  upon  by  appellant  on 
this  SLifpeal,  are  substantially  as  follows: 
(D  That  written  notice  of  such  sale  had  not 
been  given  to  appellant  as  required  In  case 
of  sales  under  execution.  (2)  That  the  land 
covered  by  the  deed  of  trust  is  the  separate 
estate  of  Mrs.  Ella  Oorbett,  wife  of  W.  C. 
Gorbett,  and  one  of  the  plaintiffs,  and  that 
this  fact  was  known  to  Sweeney  before  he 
took  the  deed  of  trust,  and  to  Giles  before 
the  transfer  of  the  notes  and  trust  deed  to 
him.  (3)  That  200  acres  of  the  land  is  and 
was  at  the  time  of  the  execution  of  the  trust 
deed  the  homestead  of  plaintiffs,  which  fact 
was  also  known  to  Sweeney  and  Giles.  (4) 
That  on  June  5th  Oorbett  had  paid  to  Giles 
$500  In  consideration  of  which  Giles  had 
agreed  and  promised  to  extend  the  time  of 
payment  of  the  Interest  due  on  the  note  for 
ninety  days.  (5)  That  defendants  are  claim- 
ing $3,000  as  attorney's  fees  and  $3,000  as 
trustee's  commissions  for  making  such  sale, 
and  that  said  attorney's  fees  are  an  outra- 
geous and  extortionate  charge. 

It  was  alleged  that  the  property  was  of  the 
value  of  $90,000,  and  that  It  would  be  sacri- 
ficed at  such  sale  If  it  was  allowed  to  be 
sold,  and  that  said  W.  O.  Oorbett  bad  ten- 
dered the  Interest  due  on  the  note,  which  de- 
fendants refused  to  receive.  Defendants  by 
their  sworn  answer  denied  specifically  and 
In  detail  each  of  the  material  allegations  of 
fact  of  the  petition.  They  denied  that  the 
$500  was  paid  by  Oorbett  to  Giles  upon  any 
agreement  for  extension,  but  alleged  that  It 
was  simply  paid  upon  the  interest  on  May 
30th,  when  the  second  installment  was  due, 
with  a  promise  by  Oorbett  to  pay  the  balance 
In  a  few  days.  The  answer  denies  that  the 
property  is  the  separate  property  of  Mrs. 
Oorbett,  or  that  any  part  thereof  Is  the 
homestead  of  plaintiffs,  alleging  that  the  land 
stood  upon  the  public  records  In  the  name  of 
W.  O.  Oorbett  and  was  acquired  by  him  dur- 
ing the  marriage,  and  denying  that  It  was 
paid  for  with  the  separate  means  of  Mrs. 
Oorbett,  alleged  that  If  It  was,  neither  Swee- 


ney, when  he  took  the  deed  of  trust,  nor 
Giles,  when  he  acquired  the  note,  had  any 
notice  or  knowledge  of  any  claim  or  inter- 
est of  Mrs.  Oorbett  therein  as  her  separate 
estate.  The  facts  going  to  show  that  no  part 
of  the  land  was  the  homestead  of  plalntlffSr 
but  that  their  homestead  was  upon  certauk 
lots  In  the  city  of  Houston,  were  fully  set 
out.  In  connection  with  the  specific  denial  of 
the  homestead  claim.  It  was  allied  that 
the  note  provided  for  the  payment  of  $3,000 
attorney's  fees,  that  the  same  had  been  plac- 
ed In  the  hands  of  an  attorney  for  collec- 
tion, and  that  defendants  had  agreed  to  pay 
them  said  amount  and  that  the  amount  was- 
reasonable.  The  case  was  heard  upon  th» 
pleadings  and  evidence,  which  Is  very  fall, 
filling  128  pages  of  a  statement  of  facts. 
There  Is  no  specific  assignment  of  error,  nor 
briefs,  but  since  the  oral  argument  upon  sub- 
mission, on  the  suggestion  of  the  court,  eacb 
party  has  filed  a  brief  written  statemeat. 
That  of  appellants  is  confined  to  the  first 
ground  for  the  injunction,  as  above  set  out,, 
to  wit,  that  written  notice  of  such  sale  was 
not  given  by  the  trustee  as  required  In  case 
of  sales  uuder  execution.  We  think  this 
question  is  settled  by  the  decision  of  the  Su- 
preme Court  in  Fischer  t.  Simon,  96  Tex. 
234,  66  S.  W.  447. 

[1]  It  is  Insisted  by  appellant  that  ataee 
the  adoption  of  the  Revised  Statutes  of  1911 
a  different  construction  of  the  particular  pro- 
vision in  question  In  article  3759  of  that  re- 
vision Is  required,  and  that  Fischer  v.  Simon 
Is  not  applicable.  Article  3759  in  the  revision 
of  1911  is  in  the  exact  language  of  article 
2369  of  the  revision  of  1895,  and  of  the  orig- 
inal act  of  March  21,  1889.  The  Revised 
Statutes  of  1911  contain  the  same  provision 
as  that  contained  in  section  19,  General  Pro- 
visions of  Revised  Statutes  of  1895  (section 
16,  General  Provision,  R.  S.  1911),  to  wit: 
"The  provisions  of  the  Revised  Statutes,  so 
far  as  they  are  substantially  the  same  as 
the  statutes  of  this  state  In  force  at  the  time 
when  the  Revised  Statutes  shall  go  Into  ef- 
fect, or  of  the  common  law  in  force  at  said 
time,  shall  be  construed  as  continuations 
thereof,  and  not  as  new  enactments  of  the 
same."  What  is  said  by  the  Supreme  Oonrt 
In  the  case  dted  Is  exactly  applicable  to  a 
case  arising  since  the  adoption  of  the  Re- 
vised Statutes  of  1911.  It  was  not  necessary 
that  the  trustee  give  to  appellant  (Torbett 
written  notice  of  the  sale,  as  Is  required  In 
case  of  sale  under  execntion.  This  Is,  we 
think,  further  emphasized  by  the  provisions 
of  the  act  of  1903,  c  77,  relating  to  sales  un- 
der execution,  which  is  as  follows:  "But 
nothing  herein  shall  affect  the  method  of  ad- 
vertising land  under  powers  conferred  by  any 
deed  of  trust  or  other  contract  lien."  Article 
3757,  R.  S.  1911. 

[2,  S]  In  addition  to  the  specific  denial  by 
appellee  Giles  of  the  allegations  of  the  pe- 
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tltloD,  as  to  the  agreement,  npon  payment  of 
the  $500,  to  extend  the  time  of  payment  then 
due  for  90  days.  It  Is  urged  by  appellee  that 
«uch  agreement,  if  made,  was  without  consid- 
eration as  appears  from  plaintiff's  petition, 
and  was  nudum  pactum — citing  Helms  t. 
Crane,  4  Tex.  Cly.  App.  89,  23  S.  W.  392; 
Teary  r.  Smith,  45  Tex.  71.  Inasmuch  as 
two  installments  of  interest  were  due,  the 
payment  of  a  i>art  thereof  furnished  no  con- 
sideration for  the  promise.  Still,  if,  relying 
upon  such  promise,  appellant  Corbett  relaxed 
his  efforts  to  procure  the  money,  which  oth- 
erwise he  could  and  would  have  procured  in 
time  to  have  avoided  the  exercise  of  the 
option  by  appellee  Giles  to  declare  the  notes 
-due,  we  are  inclined  to  think  that  such  ac- 
tion would  have  worked  an  equitable  estoppel 
upon  Giles  to  declare  the  notes  due  at  that 
time.  This,  however,  is  not  material  in  view 
of  the  specific  denial 

[4]  As  to  the  other  grounds  for  the  injunc- 
tion, the  specific  denial  by  the  answer,  es- 
pecially as  it  was  supported  by  abundance  of 
evidence  on  the  hearing,  left  It  largely  in  the 
-discretion  of  the  trial  court  whether  the 
temporary  injunction  should  be  dissolved  or 
continued  to  the  hearing.  1  Joyce  on  In- 
junctions, SI  307,  808.  It  is  not  necessary 
to  refer  to  the  voluminous  testimony  on 
the  hearing  further  than  to  say  that  while 
there  are  sharp  conflicts  upon  the  material 
facts,  the  judge  hearing  the  motion  had  the 
witnesses  before  him,  and  was  In  a  better 
position  than  this  court  to  judge  of  their 
credibility,  and  the  weight  of  their  testi- 
mony. It  was  amply  sufficient  to  authorize 
the  conclosion  that  there  is  no  merit  In  the 
application  for  the  temporary  Injunction. 
As  we  have  seen,  he  is  vested  In  such  cases 
with  a  large  discretion,  and  we  cannot  say 
that  he  erred  in  granting  the  motion  to  dis- 
solve. If  in  fact  the  property  is  the  sepa- 
rate estate  of  Mrs.  Corbett,  or  if  200  acres 
thereof  was  at  the  date  of  the  execution  of 
the  deed  of  trust  the  homestead  of  appel- 
lants, the  sale  under  the  trust  deed  will  not 
affect  their  rights  growing  out  of  these  facts. 

[S]  In  the  matter  of  attorney's  fees  and 
commissions  of  the  trustee,  if  they  are  not  a 
proper  charge,  the  law  affords  appellants  am- 
ple protection  without  enjoining  the  entire 
sale.  Appellants  would  have  occupied  a  bet- 
ter position  in  a  court  of  equity  if  they  had 
paid  or  offered  to  pay  the  debt  and  Interest 
and  sought  only  relief  against  a  sale  for 
these  alleged  extortionate  fees  and  commis- 
sions. They  have  no  right  to  stop  the  sale 
for  the  entire  debt  on  the  ground  that  part 
of  it  is  not  due.  Railway  Co.  v.  Presidio 
County,  53  Tex.  522;  Rosenborg  v.  Weeks, 
67  Tex.  684,  4  S.  W.  899. 

We  conclude  that  the  Judge  did  not  err 
in  granting  the  motion  to  dissolve,  and  the 
Judgment  is  affirmed. 

Affirmed. 


ARMOUR  &  CO.  T.  MORGAN. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  14,  1912.    Rehearing  Denied 

Nov.  28.  1912.) 

1.  Mastob   and    Sekvant    (J   286*)— Action 

FOB    INJUBIES — QTJKSTION    FOB    JlTBT— FaII.- 
CBE  TO  GUABD  DANOKBOnS  MAOHIIIBBT. 

Id  an  action  by  a  minor  servant  for  per- 
sonal injuries,  helA,  that  the  question  of  de- 
fendant's negligence  in  failing  to  guard  danger- 
ous machinery  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t|  1001,  1006,  1008,  1010- 
1015,  1017-1033,  l<^e^042,  1044,  10&-1050; 
Dec.  Dig.  I  286.*] 

2.  Mastkb  ano  Sebvant  ({  201*)— Feixow 
Sebvants  —  Concubbent  NEOLiaxNOE  or 
Masteb  and  Fellow  Sebvant. 

Where  the  master's  negligence  in  failing 
to  guard  dangerous  machinery  is  the  proxi- 
mate cause  of  injury,  he  is  not  relieved  from 
liability  by  the  fact  uat  plaintiff's  fellow  serv- 
ant was  negligent  in  operating  the  machine. 

[E!d.  Note. — For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  Sl  615-634;    Dec  Dig.  { 

3.  TbiAL  (I  260*)  —  RSQTTXSTS  TOB  INSTBUC- 
TI0N8— Instbuction  Ownkb  Gavs. 

Where  the  main  charge  in  a  servant's  ac- 
tion for  injuries  affirmatively  required  the  Jury 
to  find  both  that  the  failure  to  provide  safe- 
guards was  negligence  and  that  such  failure 
was  the  proximate  cause  of  the  plaintiflrs  in- 
jury, the  court  was  not  required  to  further 
present  the  issue  of  proximate  cause  by  a  spe- 
cial charge. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  {{  651-659;    Dec  Dig.  i  260.*] 

4.  TbiAL  (I  252*)— INSIBUOTIONB— CONFOBM- 
ITT  TO   PbOOF. 

There  must  be  some  proof  that  rules  were 
promulgated  to  promote  the  safety  of  an  inex- 
perienced minor  employ^,  or  a  specific  order 
given  as  to  the  manner  in  which  his  work 
should  be  carried  on,  before  It  Is  error  to  re- 
fuse to  submit  an  instruction  based  on  contrib- 
utory negligence  for  violating  such  known  rules 
or  specific  order. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  \i  605,  596-612;    Dec  Dig.  t  252.*] 

5.  Masteb  and  Sebvant  (f  270*)— Unouabd- 
ED  Machinebt— Evidence. 

In  an  action  for  injuries  from  dangerous 
unguarded  machinery,  where  a  question  as  to 
whether  it  could  have  been  guarded  without 
interfering  with  its  operation  was  in  issue, 
evidence  that  a  guard  was  placed  over  part  of 
it  to  show  that  It  was  practicable  to  hare  it 
so  guarded,  and  that  such  guard  did  not  inter- 
fere with  its  operation,  was  competent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f{  913-927,  932;  Dec  Dig. 
f  270.*] 

6.  Master  and  Sebvant  ({  208*)— Gontbib- 

iraOBT  NEOLiaENCE— ASSUUED  RISK. 

The  defenses  of  assumption  of  risk  and 
contributory  negligence  are  fundamentally  in- 
consistent with  each  other,  and  the  existence 
of  one  necessarily  excludes  the  other. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  538-543;  Dec  Dig.  f 
203.*] 

7.  Appeal  and  Ebbob  (8  1066*)— Habmless 
Ebbob—Instbuctions— Issues  and  Pboof. 

Where  the  evidence  in  a  servant's  action 
for  injuries  raised  the  issue  of  contributory 
negligence,  but  did  not  warrant  an  Issue  of  his 
assumption  of  risk,  error  in  submitting  that 
issue  conjunctively  with  the  inconsistent  issue 
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of  contributor;  negligence  was  harmless  to  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;    Dec.  Dig.  {  1066.*] 

Appeal  from  District  C!ourt,  Tarrant 
CJoonty. 

Action  by  Eddie  Moi^n,  by  next  friend, 
against  Armonr  &  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Eddie  Morgan,  a  boy  about  16  years  of 
age,  had  the  entire  forefinger  of  his  left 
hand  severed,  and  the  thumb  on  that  hand 
mashed  and  broliLen,  causing  it  to  be  crook- 
ed and  Btlfr,  by  being  caught  in  the  "litter" 
of  a  machine  being  operated  by  appellant  in 
a  department  of  its  packing  plant  at  North 
Ft  Worth.  The  machine  is  used  te  place 
and  brad  round  pieces  of  tin,  called  "ears," 
on  tin  buckets,  and  is  described  as  l>elng 
constructed  of  a  metal  frame  and  in  shape 
like  a  table.  The  top  Is  flat  and  is  24 
inches  wide,  5  feet  long,  and  31  inches  from 
the  floor.  Immediately  underneath  the  top 
of  the  frame  is  a  board  of  iron  6  inches 
wide;  otherwise  it  is  open  underneath.  The 
legs  are  bolted  to  the  floor  of  the  room,  and 
also  from  eadi  comer  of  the  frame  rods  are 
run  to  the  Joists  of  the  flooring  and  securely 
bolted.  There  is  located  a  slot,  or  feeder, 
in  which  the  pieces  of  tin,  or  "ears,"  are 
placed,  17  inches  higher  than  the  top  of  the 
frame  and  12  inches  outside  of  it,  and  on 
the  top  and  about  the  center  are  located  two 
sets  of  dies.  The  machinery  which  operates 
the  driving  part  of  the  machine  is  located 
underneath  tlie  frame.  A  portion  of  this 
machinery  underneath  is  called  a  "lifter." 
It  is  operated  by  a  pedal.  The  operator 
presses  the  pedal  with  his  right  foot,  and 
the  lifter  falls  down  about  4^  inches  and 
comes  up  and  permits  the  two  dies  to  come 
together  and  brad  the  ears  to  the  bucket 
Four  boys  are  employed  to  operate  the  ma- 
chine; one  to  press  the  pedal,  one  to  :feed 
the  slot,  or  ear  chute,  one  to  bring  buckets 
to  the  machine  to  be  eared,  and  one  to  carry 
away  and  stack  same  after  they  are  eared. 
In  the  course  of  feeding  the  ears  in  the 
slot,  or  chute,  it  is  usual  for  a  number  of 
the  ears  to  fall  on  the  floor  near  and  by 
the  machine,  and  it  is  required  of  and  made 
a  jmrt  of  the  duties  of  the  feeder  of  the 
slot,  or  ear  chute,  to  pick  the  ears  from  the 
floor.  Eddie  Morgan  was  employed  by  ap- 
pellant as  feeder  of  the  slot,  or  ear  chute. 
According  to  the  proof  made  by  appellee, 
the  operator  of  the  pedal  shut  off  the  motive 
power  from  the  machine  and  brought  It  to 
a  standstill  and  went  to  get  a  drink  of  wa- 
ter in  the  other  end  of  the  building,  telling 
Kddie  that  was  what  he  was  going  to  do. 
While  the  operator  was  away  and  the  ma- 
chinery was  not  in  motion,  £)ddie  got  off 
his  stool  and  knelt  on  the  floor,  using  his 
right  band  to  pick  up  the  ears  that  tiad  All- 
ien on  the  floor;   his  left  hand  partly  rest- 


ing on  the  top  of  the  machine.  Tlie  opera- 
tor got  a  drink  of  water,  came  back,  and 
suddenly  and  without  warning  pressed  bis 
foot  against  the  pedal,  and  the  machinery 
started  up.  The  vibration  of  the  machine 
in  operation  immediately  Jarred  Eddie's  left 
hand  off  the  table  downward,  and  it  was 
caught  in  the  stroke  of  the  lifter  and  in- 
jured. There  was  evidence  offered  by  appel- 
lant that  Eddie  Morgan  was  sitting  on  a 
stool,  stooping  over  picking  up  ears  from  the 
floor  while  the  machine  was  in  motion,  and 
the  stool  slipped  out  from  under  him,  and 
in  his  effort  to  catch  he  iuTolnntarlly  threw 
his  left  hand  under  the  machine,  and  the 
lifter  caught  it.  The  Jury  settled  this  con- 
flict against  appellant's  contention.  Tlie  ma- 
chinery underneath  the  frame  had  no  fender 
around  it  and  was  not  guarded.  It  was 
shown  that  it  was  practicable  and  feasible 
to  operate  the  lifter  and  machine  with  a 
guard  or  fender. 

Appellee  pleaded  three  grounds  of  negli- 
gence, but  the  court  did  not  submit  to  the 
Jury  but  one  of  the  grounds  for  recovery, 
which  was  the  second  ground  in  the  peti- 
tion, and  that  was  the  failure  to  safeguard 
the  cogwheels  and  other  machinery  under 
the  table.  The  appellant  answered  by  gen- 
eral denial,  and  specially  pleaded  that  Elddie 
Morgan  assumed  the  risks  incident  to  hi« 
employment,  and  that  he  was  injured  by 
reason  of  his  own  contributory  negligence 
and  by  reason  of  the  negligence  of  a  fellow 
servant 

The  evidence  warrants  the  conclusion  that 
the  appellant  was  guilty  of  negligence  in 
failing  to  provide  guards  or  fenders  to  dan- 
gerous machinery  as  pleaded,  proximately 
causing  the  injury  to  the  minor,  and  that 
the  minor  did  not  assume  the  risk  and  was 
not  guilty  of  contributory  negligence.  The 
evidence  warrants  the  amount  of  the  ver- 
dict 

Cappe,  Cantey,  Hanger  &  Short  and  Wm. 
L.  Evans,  all  of  Ft  Worth,  for  appellant 
A.  J.  Clendenen  and  Ben  M.  Terrell,  both 
of  Ft  Worth,  for  appellee. 

LEVI,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  predicates 
error  upon  the  refusal  of  the  court  to  give 
a  peremptory  instruction  in  favor  of  the 
appellant  The  evidence  was  sufficient  to 
make  ar  issue,  and  require  tne  court  to  sub- 
mit it  to  the  Jury,  of  negligence  vel  non  In 
the  company  in  failing  to  safeguard  the 
dangerous  piece  of  machinery  under  the 
frame.  The  "lifter"  was  a  device  made  of 
iron,  and  in  operation  rose  up  and  came 
down  in  a  4^-inch  stroke,  and  was  without 
guard  or  fender.  Only  boys  were  employed 
to  work  at  the  machine.  For  the  want  of  a 
fender,  or  guard,  the  band  of  the  boy  Eddie 
Morgan  was  caught  and  mangled  in  the 
"lifter"  while  he  was  in  the  discharge  of  his 
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duties  In  its  Immediate  vicinity.  Tlte  per- 
sonal negligence  of  the  company  wag  tbe 
only  ground  of  n^Ilgence  tbat  was  submit- 
ted to  the  Jnry.  Tlie  assignment  Is  over- 
mled. 

[2]  Tlie  third  and  fourth  assignments 
predicate  error  upon  tbe  refusal  of  the 
conrt  to  give  the  special  charge  authorizing 
a  verdict  for  appellant  upon  tbe  finding  tbat 
the  negligence  of  Tom  DriscoU,  a  fellow 
servant  of  EJddle  Morgan,  occasioned  the 
injury.  It  was  not  error  to  refuse  the 
charge,  for  the  fellow-servant  doctrine  re- 
lieving a  master  from  liability  for  injuries 
inflicted  was  not  applicable  to  the  ground 
that  the  liability  of  the  company  was  made 
to  depend  by  the  charge  of  tbe  court  to  the 
Jury  and  under  the  evidence.  The  cliarge 
of  the  court  only  authorized  a  recovery  of 
damages  from  appellant  upon  the  finding  by 
the  Jury  of  personal  negligence  of  the  com- 
pany In  failing  to  safeguard  dangerous  ma- 
chinery, and  such  negligence  being  the  prox- 
imate cause  of  tbe  Injury.  The  pleaded 
ground  of  liability  predicated  upon  the  neg- 
ligent performance  of  duties  by  the  cowork- 
er Drlscoll  was  not  submitted  to  the  Jury, 
and  therefore  was  not  an  issue  of  Ilabili^ 
before  the  Jury.  So  If  the  injury  to  Eddie 
Morgan  was  traceable  to  the  personal  negli- 
gence of  the  company  in  failing  to  safeguard 
the  machinery,  as  the  evidence  amply  went 
to  show,  then  tbe  farther  fact  that  Driscoll, 
a  coworker  in  the  same  common  employ- 
ment, was  also  negligent  in  operating  the 
pedal,  would  not  relieve  the  company  of  lia- 
bility. It  is  the  rule  that.  If  the  negligence 
of  the  master  mingles  with  that  of  a  fel- 
low servant  of  the  injured  worker,  tbe  mas- 
ter is  liable.  Railway  Co.  v.  Jones,  133  S. 
W.  744,  and  authorities  there  cited. 

[3]  The  special  charge  was  not  required 
to  further  present  the  issue  of  "proximate 
cause,"  for  tbe  main  charge  affirmatively  re- 
quired the  Jury  to  find  both  that  the  failure 
to  provide  safeguards  or  fenders  was  neg- 
ligence on  the  part  of  tbe  company,  and 
"that  such  failure  was  the  proximate  cause 
of  the  plaintiff's  injury."  Before  the  Jury 
could  return  a  verdict  for  appellee  under 
this  charge,  they  were  required  to  find  under 
all  the  evidence  that  tbe  proximate  cause 
of  the  injury  was  the  personal  negligence  of 
the  company. 

The  refusal  by  the  court  to  give  the  spe- 
cial charge  as  written,  complained  of  in  the 
fifth  assignment,  does  not  furnish  a  reason 
for  the  reversal  of  the  Judgment  Tbe 
charge  precluded  a  recovery  by  the  appellee 
upon  the  finding  that  it  was  a  negligent  dis- 
obedience of  the  rules  of  the  shop  and  the 
instructions  given  him  for  Morgan  to  lean 
his  l)ody  over  from  the  stool  he  was  sitting 
on  in  order  to  i^ck  up  the  "ears"  from  the 
floor  while  the  machine  was  running,  if  by 
reason  of  so  doing  he  was  injured.  Tbe 
charge^  as  seen,  grouped  together  the  two 


facts  of  violating  tbe  rules  of  the  shop  and 
the  instructions  given  Morgan.  The  testi- 
mony in  the  record  bearing  at  all  upon 
"mles"  or  upon  "instructions  given"  was 
that  by  Eddie  Morgan  and  appellant's  fore- 
man. The  evidence  of  Eddie  Morgan  was 
that  the  foreman  had  previously  directed 
him  to  pick  up  from  tbe  floor  the  "ears" 
that  had  fallen,  but  tbat  he  was  to  perform 
this  duty  when  the  machine  was  not  In  mo- 
tion, because  if  he  stopped  his  work  of  feed- 
ing the  ear  chute  the  machine  thereby  stop- 
ped earing  buckets.  The  evidence  of  the 
foreman  is  substantially  to  the  same  effect. 
The  foreman  testified:  "I  gave  the  boy  in- 
structions when  he  went  to  work  there.  I 
told  him  to  feed  those  ears  In  the  chute,  that 
was  his  work,  that  la  all  be  has  to  do,  to 
keep  those  ears  in  the  chute  so  as  to  sup- 
ply the  machine  as  they  were  used  up.  I 
had  him  on  a  stool  while  be  was  doing  that 
*  *  *  They  do  drop  ears  on  the  floor, 
they  drop  -lots  of  them,  and  they  are  left 
there  until  we  get  through.  After  we  get 
through  running  the  machine,  we  clean  up 
and  pidE  up  those  ears,  but  not  while  we  are 
in  operation.  Tbe  reason  we  do  not  do  It 
when  it  is  in  operation  Is  because  it  would 
stop  the  machine  and  all  the  rest  of  tbe  ma- 
chines. It  takes  three  or  four  persons  to 
keep  the  machine  going.  That  boy  is  sup- 
posed to  stay  there  and  feed  the  ears  while 
tbe  machine  Is  going;  I  instructed  him  to 
that  effect"  Eddie  Morgan  further  testi- 
fied that  he  did  not  know  of  tbe  danger  of 
operation  of  tbe  machinery,  and  had  received 
no  warning  of  any  danger  Incident  to  his 
work.  The  only  reasonable  conclusion  from 
the  testimony  is  tbat  an  economical  rule  of 
work  was  devised  that  an  employe  was  di- 
rected to  follow.  The  evidence  would  not 
warrant  tbe  finding  that  a  specific  order 
was  given  the  boy  as  to  tbq  manner  in  which 
the  work  should  be  carried  on.  There  is  no 
proof  of  any  "rule  of  shop"  of  instructions 
as  to  danger  of  the  work  devised  and  promul- 
gated for  the  safety  of  the  minor  employes 
operating  the  machine. 

[4]  It  is  bellered  tbat  there  must  be  some 
proof  that  rules  were  devised  and  promulgat- 
ed by  the  master  to  promote  the  safety  of 
an  inexperienced  minor  employ^,  or  a  specific 
order  given  as  to  tbe  manner  in  which  the 
work  shall  be  carried  on,  before  there  would 
be  error  in  refusing  to  submit  to  tbe  Jury  an 
Instruction  based  on  contributory  negligeace 
for  violating  such  kfiowu  rules  or  specific  or- 
der. Tbe  court  submitted  a  question  of  con- 
tributory negligence  in  the  main  charge. 

[f]  Assignments  Nos.  6  to  16,  Inclusive, 
predicate  error  upon  the  admission  of  cer- 
tain evidence.  After  the  injury  to  Eddie 
Morgan,  a  guard,  or  fotder,  was  placed  by  ap- 
pellant over  tbe  part  of  the  macbiuery  which 
caused  the  injury.  Tbe  appellee  proved  the 
fact  that  a  fender,  or  guard,  was  placed  over 
tbat  part  of  the  machinery  for  the  purpose 
of  showing  that  it  was  practicable  and  prop- 
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er  to  have  a  guard  around  Bucfa  part  of  the 
machine  to  make  it  safe  from  the  dangers  of 
its  operation,  and  that  the  guard,  or  fen- 
der, did  not  interfere  with  the  operation  of 
the  machine  or  any  portion  of  it.  Appellant 
contends  that  it  was  error  to  allow  such 
proof  to  be  made,  and  cites  the  McGowan 
(73  Tes.  356,  11  S.  W.  336),  and  like  cases 
In  support  of  the  point  The  role  making 
Incompetent  evidence  of  snbsequent  changes 
or  repairs  in  the  machinery,  as  laid  down 
in  the  McOowan  Case,  was  differentiated  in 
the  later  case  of  Railway  Co.  v.  Johnston,  78 
Tex.  536,  15  S.  W.  104.  See,  also,  Railway 
CJo.  T.  Gay,  88  Tex.  Ill,  30  S.  W.  643. 
In  the  Johnston  Case,  supra,  the  testimony 
there  was  held  competent  for  the  purpose 
for  which  it  was  offered  and  admitted.  In 
the  instant  case  appellees  alleged  that  a 
guard,  or  fender,  could  have  been  placed 
over  the  "lifter"  so  as  to  render  Injury 
therefrom  Impossible  to  the  operatives  of  the 
machine,  without  In  any  way  interfering 
with  the  operation  of  the  machine  or  any 
part  of  it  Appellant  pleaded  that  the  ma- 
chine In  question  was  of  the  most  approved 
design,  and  that  it  was  not  practicable,  safe, 
nor  proper  to  have  other  guards  or  appli- 
ances around  it  than  were  on  It  at  the  time 
of  the  accident  Appellant  proved  by  its 
foreman  that  the  machine  was  a  new  ma- 
chine of  the  latest  design,  modem  in  every 
particular,  and  exactly  like  those  in  the 
most  up-to-date  tinshops  In  the  country.  As 
there  was  no  allegation,  or  recovery  sought 
thereupon,  that  the  machinery  was  defec- 
tive or  out  of  repair,  in  view  of  the  record 
it  is  believed  that  the  rule  laid  down  in  the 
Johnston  Case,  supra,  proves  the  question 
here  and  makes  the  testimony  competent 
for  the  purpose  for  which  It  was  offered  and 
admitted.  The  court  excluded  from  its  con- 
sideration by  the  ]ury  that  part  of  the  evi- 
dence In  the  fifteenth  assignment  relating  to 
a  prior  injury  of  an  employe.  The  assign- 
ments are  overruled. 

The  second,  sixteenth,  eighteenth,  nine- 
teenth, twentieth,  twentieth-first,  and  twen- 
ty-second assignments  are  overruled  as  be- 
ing without  injury  authorizing  a  reversal  of 
the  Judgment 

[6,  7]  By  the  seventeenth  assignment  error 
is  predicated  In  the  ninth  paragraph  of  the 
court's  charge,  which  was  to  the  effect  that 
the  Jury  would  return  a  verdict  for  appel- 
lant If  Eddie  Morgan  knew,  or  In  the  per- 
formance of  his  duties  about  the  earing  ma- 
chine would  have  discovered,  the  dangers  to 
which  he  was  exposed,  and  that  he  failed 
to  exercise  ordinary  care  for  his  own  safety 
and  was  injured  by  reason  thereof.  The 
precise  point  made  Is  that  both  the  Issue  of 
assumed  risk  and  of  contributory  negligence 
was  raised  by  the  evidence  and  should  have 
been  submitted  as  separate  defenses,  and 
that  It  was  error  to  connect  the  two  defenses 
by  "and"   as  the  court  did.     The  case  of' 


Railway  Co.  ▼.  Conroy,  83  Tex.  214,  18  S. 
W.  609,  is  dted  by  appellant  as  ruling  the 
point  In  the  instant  case,  though,  it  could 
not  be  said  that  that  case  rules  this  one,  for 
both  defenses  claimed  were  not  raised  by  the 
evidence,  and  as  a  consequence  the  objection 
to  the  court's  charge  would  afford  no  ground 
for  reversal,  for  no  injury  resulted  to  ap- 
pellant According  to  the  testimony  relied 
on  by  appellant  the  Injury  was  occasioned 
by  Eddie  Morgan  stooping  partly  over  from 
the  stool  to  the  floor  to  pick  up  the  "ears," 
and  the  stool  overturning  under  blm  over- 
balanced him,  and  in  the  effort  to  prevent 
bis  falling  Morgan  involuntarily  thrust  his 
hand  into  the  dpening  of  the  "lifter"  while 
the  same  was  in  motion,  causing  bis  hand 
to  be  caught  and  injured.  Therefore^  if  true 
that  Morgan  in  the  course  of  his  employ- 
ment negligently  assumed  such  a  position  on 
the  stool  as  to  cause  It  to  turn  over,  and 
such  negligence  led  directly  or  contributed 
to  the  Injury,  then  the  issue  made  by  the 
testimony  for  the  Jury  was  one  of  contribu- 
tory negligence  rather  than  assumed  risk. 
But  If  the  stool  turning  under  lilm  wliile 
performing  the  duty  of  picking  up  "ears"  led 
to  his  Injury  and  was  a  risk  involved  In  the 
performance  of  his .  duties,  and  assuming 
that  he  had  been  Instructed  and  cautioned 
as  to  the  danger,  and  the  risk  was  under- 
stood, then  rather  should  Eddie  Morgan  be 
charged  with  having  assumed  the  risk.  We 
think,  though,  the  evidence  presented  the  Is- 
sue of  contributory  negligence  rather  than 
assumed  risk.  In  another  paragraph  the 
court  submitted  the  issue  of  contributory 
negligence.  However,  from  a  consideration 
of  all  evidence  of  both  appellee  and  appel- 
lant we  do  not  think  both  defenses  exist 
The  defenses  of  assumption  of  risk  and  con- 
tributory negligence  are  fundamentally  in- 
consistent with  eadi  other,  and  the  existence 
of  one  of  them  necessarily  excludes  the  oth- 
er. As  the  mtire  testimony  in  the  record 
does  not  we  think,  warrant  an  issue  of  the 
minor  in  this  case  assuming  the  risk,  tlie 
error  In  the  charge  Is  harmless. 
The  Judgment  is  affirmed. 


CHAMBEBS  v.  WTATT. 

(Court  of  Civil  Appeals  of  Texas.     El  Paao. 

Nov.  14,  1912.    Behearing  Denied 

Dec  18,  1912.) 

1,  Cancellation  or  Inbtbvhkntb  (f  68*>— 
Fraud— luPBovEMENTS. 

Where  a  grantee  obtained  a  oonveyanoe  by 
fraud,  and  entered  into  possession  and  made 
improvements  while  wrongfully  in  possession, 
he  could  not  recover  the  value  of  the  improve- 
ments on  the  setting  aside  of  the  deed. 

{Ed.  Note. — ^Eor  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  Ii  119-125;  Dec 
Dig.  I  69.*] 

2.  Estoppel    (§   69*)— Suj*io»— PEBurrmro 

IMFBOVEMSNTS. 

A  grantee  who  obtained  his  deed  by  fraud 
cannot  rely  on  an  estoppel  against  the  gnntor 
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to  deny  hia  title,  based  on  her  ailence  while  he 
waa  making  improTements. 

[Ed.  Note. — For  other  caaes,  aee  Estoppel, 
Cent  Dig.  H  146,  147;    Dec.  Dig.  i  09.*] 

5.  Canckixation  or  Inbtbdments  (|  24*)— 
CONDJTJonS  Pbeoxdknt— Fbaud. 

An  administrator  of  a  deceased  grantor, 
who  sues  to  set  adde  a  deed  as  having  been 
procu;red  by  fraud  of  the  »antee,  need  not  of- 
fer to  return  the  taxes  paid  on  the  property  by 
the  grantee. 

[Ed.  Note. — ^For  other  cases,  see  CanciellatioB 
of  In8tra]nent^  Cent.  Dig.  H  33-38;  Dec.  Dig. 
I  a4.*J 

4.  Deeds  d  165*) — CANCEi.i.A'noii— Obottndb. 
Where  a  deed  is  absolute  on  its  face,  agree- 
ments by  the  grantee  to  support  the  grantor  for 
life  and  pay  her  a  specified  sum  are  covenants 
only,  and  a  failure  to  perform  them  will  not 
alone  authorize  the  cancellation  of  the  deed; 
but  an  action  lies  for  sum  unpaid,  secured  by 
an  implied  lien  on  the  premises. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {  521;    Dec  Dig.  {  16o.*] 

6.  Deeds  (|  70*) — Cancellation— Gbourds— 
Fbaud. 

The  rule  that  the  failure  of  a  grantee  to 
perform  covenants  binding  him  to  support  the 
grantor  for  life  and  pay  to  her  a  speciiied  sum, 
in  consideration  of  which  a  deed  was  executed, 
is  not  fraud  justifying  the  cancellation  of  the 
deed  does  not  apply  where  the  promises  are 
made  to  defraud  and  without  any  intent  at  the 
time  of  performing  them ;  but  an  instruction 
authorizing  a  finding  of  fraud  on  such  theory  is 
fatally  defective,  where  it  ignores  the  element 
that,  when  made,  the  promises  were  fraudulent 
and  without  any  intent  of  performing  them. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  165-182;  Dec.  Dig.  |  70.*] 

6.  Cancellation  of  Instruments  (|  56*) — 
Cancellation — Grounds— Fbaud. 

Where  a  grantee  in  a  deed  of  a  lot  pro- 
cured by  fraud  the  insertion  of  a  provision  con- 
veying also  another  lot,  a  recovery  on  the 
ground  of  fraud  waa  limited  to  a  cancellation  of 
the  deed  as  to  the  latter  lot. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  ||  112,  113;  Dec 
Dig.  I  SO.*] 

7.  Witnesses  (i  350*)--1mpeachm;ent — PBOor 
or  Conviction  of  Felony. 

In  the  absence  of  proper  objection,  the  fact 
that  a  witness  has  been  convicted  of  felony 
may  be  shown  by  paroL 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  li  1161,  1162;   Dec.  Dig.  i  359.*] 

8.  Appeal  and  Error  (|  742*)— Assignments 
or  Ebbob— Requisites. 

Where  assignments  of  error  are  submitted 
as  propositions,  and  as  such  they  are  multifari- 
ous, they  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000;   Dec  Dig.  I  742.*] 

9.  WoBK  and  Labor  ({  22*)— Recotebt  fob 
Services  Rendbbed  —  Petition  —  Sxrvn- 

CIENCT. 

A  petition,  in  a  suit  for  the  cancellation  of 
a  deed  and  for  recovery  for  services  rendered  by 
the  grantor  to  the  grantee,  which  alleges  that 
after  the  conveyance  and  until  a  short  time 
prior  to  the  grantor's  death  she  worked  for  the 
grantee  as  a  servant,  and  that  the  reasonable 
value  of  her  services  was  a  specified  sum  per 
week,  for  which  amount  a  recovery  was  de- 
manded, stated  facts  supporting  a  finding  for 
wages  due  for  services  performed. 

[E!d.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  41;    Dec  Dig.  {  22.*] 


Appeal  from  District  Court,  Harris  Coun- 
ty;   Wm.  Masterson,   Judge. 

Action  by  P.  B.  Wyatt,  administrator  of 
Catherine  Williams,  deceased,  against  W.  J. 
Chambers.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

W.  H.  Ward,  of  Houston,  tor  appellant 
A.  0.  Van  Velzer  and  Fred  R.  Switzer,  both 
of  Houston,  for  appellee. 

HI66INS,  J.  Catherine  Williams,  an  aged 
and  ignorant  negress,  owned  and  resided 
upon  lots  4  and  5,  in  block  49,  In  the  Baker 
addition  to  the  city  of  Houston,  and  by  gen- 
eral warranty  deed,  dated  October  3,  1907, 
she  conveyed  the  same  to  appellant,  reciting 
a  consideration  of  $10  in  cash,  the  payment 
by  Chambers  of  taxes  due  the  city  of  Hous- 
ton, the  county  of  Harris,  and  the  state  of 
Texas,  and  other  valuable  considerations  In 
hand  paid,  the  receipt  of  which  was  ac- 
knowledged. Chambers  at  once  went  into 
possession  of  the  premises,  built  a  residence 
upon  lot  5,  in  which  he  and  his  family  lived, 
and  made  other  Improvements.  The  house 
In  which  the  negress  had  Uved  for  many 
years  was  moved  upon  lot  4  and  repaired 
by  Chambers,  and  she  continued  to  live  there- 
in until  a  few  days  before  her  death,  when 
she  was  removed  to  another  place  in  the 
city  by  a  niece.  She  died  during  the  month 
of  July,  1910,  and  on  August  2d  of  that  year 
this  suit  was  filed  to  recover  said  premises 
by  the  appellee,  as  administrator  of  her  es- 
tate. A  recovery  of  the  premises  is  sought 
upon  two  theories:  First,  that  Catherine 
Williams  only  intended  to  convey  lot  5,  and 
that  lot  4  had  been  inserted  in  the  deed  with- 
out her  knowledge  or  consent,  and  she  had 
executed  the  same  upon  the  fraudulent  repre- 
sentation and  under  the  belief  that  lot  5  only 
was  conveyed  by  the  deed ;  second,  that  the 
conveyance  was  made  in  consideration  of 
representations  and  promises  by  Chambers 
that  he  would  pay  the  back  taxes  due  upon 
the  premises,  would  support  and  care  for  the 
grantor  during  her  lifetime,  and  would  pay 
her  the  further  sum  of  $700  in  cash;  and 
there  is  a  general  allegation  that  these  rep- 
resentations and  promises  were  fraudulent, 
without  particularizing  in  what  the  fraud 
consisted.  In  the  petition  it  was  further 
alleged  that  after  the  conveyance,  and  until 
a  short  time  prior  to  her  death,  Catherine 
Williams  bad  worked  for  Chambers  as  a 
servant,  and  the  reasonable  value  of  her 
service  was  $3  per  week,  for  which  amount 
a  recovery  was  also  sought  Defendant  an- 
swered by  general  demurrer,  general  denial, 
plea  of  estoppel  predicated  upon  the  theory 
that  Immediately  after  the  execution  of  the 
deed  be  went  into  possession  with  the  full 
knowledge  and  consent  of  Catherine  Wil- 
liams, made  permanent  and  valuable  improve- 
ments upon  the  land,  exercised  control  of 
and  asserted  bis  ownership  thereof  without 
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protest  on  her  part;  wherefore  he  pleaded 
an  estoppel  to  deny  his  ownership  of  the 
premises.  He  also  pleaded  permanent  and 
valuable  Improvements  made  upon  the  prem- 
ises In  good  faith,  and  prayed  that  he  be 
allowed  the  value  thereof,  in  the  event  of 
a  recovery  by  plaintiff  of  the  land. 

[1,2]  As  to  those  assignments  relating  to 
the  plea  of  estoppel  and  the  claim  for  the 
value  of  the  improvements,  It  is  sufficient 
to  say  that  if  the  plaintiff  was  entitled  to 
recover  it  was  by  virtue  of  fraud  practiced 
by  the  defendant  in  obtaining  a  conveyance 
of  the  premises ;  and,  his  possession  and  ai>- 
parent  title  being  based  upon  his  own  fraud, 
the  fact  that  he  went  into  possession  as  a 
result  of  that  fraud,  and  while  wrongfully 
In  possession  thereof  made  such  improve- 
ments and  asserted  such  ownership,  would 
give  him  no  right  to  claim  the  value  of  his 
Improvements,  nor  to  assert  an  estoppel. 
Neither  estoppel,  nor  a  'claim  for  valuable 
Improvements  made  In  good  faith,  could  pos- 
sibly be  predicated  upon  rights  which  orig- 
inated in  fraud. 

[3]  Error  is  assigned  to  the  action  of  the 
court  in  overruling  the  general  demurrer,  the 
proposition  advanced  being  that  the  petition 
was  insufficient,  because  appellee  did  not  of- 
fer to  return  the  taxes  paid  upon  the  prop- 
erty by  the  appellant  As  above  stated,  ap- 
pellee was  asserting  a  legal  right  to  recover 
the  premises  predicated  upon  fraud  alleged 
to  have  been  i)erpetrated  by  the  grantee  In 
obtaining  the  deed,  and,  under  such  circum- 
stances, no  equitable  right  of  reimbursement 
for  taxes  paid  existed  in  favor  of  appellant. 

Error  is  assigned  to  the  refusal  of  the 
court  to  give  a  special  charge  to  the  effect 
that  a  failure  upon  part  of  defendant  to  pay 
the  cash  consideration  of  $700,  in  accord- 
ance with  his  agreement,  would  not  alone  be 
sufficient  to  authorize  a  recovery;  and  ap- 
pellant also  complains  of  paragraph  5  of  the 
court's  charge,  wherein  the  jury,  in  effect, 
are  Instructed  to  find  for  the  plaintiff  If 
they  believe  from  the  evidence  that  it  was 
agreed  between  Catherine  Williams  and  ap- 
pellant that  appellant  was  to  pay  the  sum 
of  $700  in  cash,  the  back  taxes  on  the  prem- 
ises, and  to  provide  her  with  the  necessaries 
of  life  as  long  as  she  lived,  and  that  the  said 
Chambers  had  failed  to  keep  such  prom- 
ises. These  assignments  relate  to  what  we 
conceive  to  be  the  controlling  question  In  the 
case,  and  will  be  considered  together. 

[4]  In  the  paragraph  of  the  court's  charge 
above  referred  to,  the  court  proceeded  upon 
the  theory,  and  the  Jury  were,  in  effect, 
charged,  that  mere  failure  upon  the  part  of 
Chambers  to  comply  with  the  promises  made 
by  him,  and  in  consideration  of  which  the 
deed  was  executed,  was  sufficient  to  author- 
ize a  cancellation  of  the  deed  and  recovery 
of  the  premises.  The  deed,  however,  was  ab- 
solute uiK>n  its  face,  and  such  agreements 
were  covenants  only  upon  the  part  of  Cham- 
bera,  and  hia  failure  to  perform  the  same 


would  not  alone  authorize  the  cancellation  of 
the  deed  and  recovery  of  the  premises.  Odom 
V.  Odom,  139  S.  W.  900;  Mayer  v.  Swift,  73 
Tex.  369,  11  S.  W.  378;  Byars  v.  Byars,  11 
Tex.  Civ.  App.  565,  32  S.  W.  929;  Selari 
V.  Selari,  124  S.  W.  997;  Rainey  v.  Cham- 
bers, 66  Tex.  17;  Beaumont  Carriage  Co.  v. 
Price,  104  S.  W.  499.  We  do  not  desire, 
however,  to  be  construed  as  holding  that  ap- 
pellant was  entirely  absolved  from  comply- 
ing with  his  contract;  upon  the  contrary. 
It  Is  well  settled  that  he  could  be  forced 
to  comply  with  his  promisee.  He  is,  of 
course,  relieved  by  the  death  of  Catherine 
Williams  from  any  further  obligation  to  sup- 
port her,  and  it  is  undisputed  that  he  has 
paid  the  taxes  which  he  contracted  to  pay; 
but  as  to  the  $700,  if  it  remahis  unpaid,  a 
recovery  therefor  could  be  had.  Mayer  v. 
Swift,  supra;  Bainey  v.  Chambers,  supra. 
And  while  there  exists  no  express  lien  to  se- 
cure its  payment,  yet  he  has  an  implied  lien 
upon  the  premises,  securing  the  same. 

[B]  From  the  authorities  cited  above,  it 
wiU  be  noted  that  failure  to  keep  a  promise 
to  perform  some  act  In  the  future  will  not 
be  regarded  as  fraud  In  its  legal  acceptation, 
although  the  failure  to  keep  the  promise  is 
wholly  without  excuse;  otherwise  every 
breach  of  contract  would  amount  to  fraud, 
and  the  practical  effect  of  the  portion  of  the 
court's  charge  above  referred  to  was  to  treat 
the  failure  of  the  defendant  to  keep  his 
promises  such  fraud  as  would  vitiate  the 
conveyance.  There  is  a  well-recognized  ex- 
ception, however,  to  this  rule,  where  the  rep- 
resentations and  promises  are  made  for  the 
purpose  of  defrauding  and  deceiving,  and 
without  any  intention,  at  the  time  the  same 
are  made,  of  performing  the  same.  Rail- 
way Co.  V.  TItterington,  84  Tex.  218,  19  S. 
W.  472,  31  Am.  St  Rep.  39;  Hallway  Co.  v. 
Smith,  98  Tex.  653,  86  S.  W.  322 ;  Mays  v. 
Cearley,  138  S.  W.  165;  Ins.  Co.  v.  Seldel, 
52  Tex.  Civ.  App.  278,  113  S.  W.  945.  If  ap- 
pellee was  entitled  to  recover  upon  the  alle- 
gation that  fraudulent  representations  and 
promises  made  by  Chambers  were  the  consid- 
eration for  which  the  deed  was  executed,  it 
Is  by  virtue  of  this  exception  to  the  general 
rule,  and  the  court  evidently  predicated  his 
charge  upon  the  principle  enunciated  In  the 
cases  last  cited;  but  it  Is  fatally  defective 
in  entirely  ignoring  the  essential  element 
constituting  fraud  under  such  circumstances, 
which  is  that  at  the  time  the  promises  were 
made  they  must  have  been  fraudulently  made 
for  the  purpose  of  deceiving,  and  without 
any  intention  at  the  time  of  performing  the 
same. 

[S]  The  second,  ninth,  tenth,  and  elevoith 
assignments  question  the  sufficiency  of  the 
testimony  to  authorize  a  verdict  in  favor  of 
the  plaintiff,  and  in  view  of  a  retrial  we 
refrain  from  a  discussion  thereof.  In  this 
connection,  however,  it  may  be  said  appellee 
seems  to  be  contending  that.  If  lot  No.  4 
was  fraudulently  inserted  in  the  deed,  it 
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wonld  anthorlse  a  recovery  of  both  lota  In 
this  view,  however,  we  do  not  concur,  and 
are  of  the  opinion  tbat  It  wonld  only  author- 
ize a  reeov^y  of  4.  It  may  be  well,  also, 
in  considering  the  evidence  bearing  upon  the 
allegation  that  the  deed  for  the  premises  was 
obtained  by  fraudulent  representations  and 
promises  made  by  the  appellant,  to  call  at- 
tention to  the  case  of  Beaumont  Carriage  Go. 
V.  Price,  supra,  from  which  we  quote  with 
approval  the  following:  "It  must,  however, 
be  made  to  api;>ear  by  some  testimony,  direct 
or  circumstantial,  that  at  the  time  the  party 
gave  the  promise  there  was  no  intention  on 
Ills  part  to  perform  it  It  is  clearly  not 
enough  to  prove  the  nonperformance ;  and  It 
will  not  do  to  say  that  from  the  bare  t&ct 
of  nonperformance  it  could  be  inferred  that 
the  intent  not  to  perform  originally  existed, 
because.  If  this  were  allowed,  any  contempo- 
raneous agreement  could  be  attached  to  a 
writing  by  parol,  and  the  rule  of  law  on 
this  subject  would  be  useless." 

[7]  The  defendant's  witness  Robert  Clark 
was  shown  to  have  been  convicted  of  a  felony 
by  his  own  testimony  and  admissions,  and 
In  the  absence  of  proper  objection  this  can 
be  shown  by  parol,  and  we  therefore  over- 
rule the  seventh  and  eighth,  assignments. 

[t]  The  fifteenth  and  sixteenth  assignments 
are  submitted  as  propositions.  As  such  they 
are  multifarions,  and  are  not  entitled  to  con- 
sideration, and  are  not  considered. 

[I]  The  seventeenth  assignment  Is  overrul- 
ed, as  we  are  of  the  opinion  that  the  plead- 
ings are  sufficient  to  support  a  finding  in 
favor  of  appellee  for  wages  alleged  to  be  due 
Catherine  Williams  for  services  performed. 

For  the  errors  indicated,  the  cause  is  re- 
versed and  remanded. 

HABPEB,  0.  J.,  did  not  sit  in  this  case. 


GORDON  et  al.  v.  STATE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  23,  1012.     Rehearing  Denied 

Dec.  12,  1912.) 

1.  Appeal  and  Ebror  (S  719*)— Pundambr- 
TAr  Ekbob— Amendsients  to  Pleadinqs. 

The  error  in  allowing  an  amendment  to  a 
pleading  is  not  error  apparent  of  record,  which 
moat  be  considered  without  assignment  of  er- 
ror, where  the  amendment  is  only  made  to 
appear  by  motion  to  correct  the  record  and 
proceedings  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2968-2982;  Dec.  Dig.  { 
719.»1 

2.  Appbai.  and  Ebbob  (I  778*)— Failube  to 
File  Appellant's  Brief. 

The  court  may  dismiss  an  appeal  for  want 
of  prosecution  without  loolcing  into  the  record, 
where  appellant's  brief  is  not  filed  in  time, 
and  there  is  no  agreement  waiving  the  statu- 
tory requirement  as  to  filing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §«  3104,  3108-3110;  Dec. 
Dig.  I  773.*] 


3.  Taxation  ({  595*)— Recovebt  op  Taxes— 
LiABiuTT  OF  Vbndob— Judgment  Over. 
Where  a  defendant  in  an  action  for  delin- 
quent taxes  prayed  that  its  vendors  should  be 
made  parties,  and  that,  if  plaintiff  should  re- 
cover taxes,  penalties,  and  costs  or  any  part 
thereof,  the  defendant  should  recover  judgment 
over  against  the  vendors  for  such  amount  un- 
der their  warranty,  judgment  could  be  ren- 
dered against  the  vendors  for  taxes,  penalties, 
and  costs. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent  Dig.  {  1218;   Dec.  Dig.  |  595.*] 

Error  from  District  Court,  Sabine  County; 
W.  B.  Powell,  Judge. 

Action  by  the  State  of  Texas  against  the 
Angelina  County  Lumber  Company,  and  it 
made  W.  D.  Gordon  and  another  parties. 
From  a  Judgment  for  plaintiff  against  de- 
fendant and  In  its  favor  against  W.  D.  Gor- 
don and  another,  the  latter  bring  error.  Af- 
firmed. 

W.  D.  Gordon  and  Thos.  J.  Baten,  both  of 
Beaumont  for  plaintiffs  in  error.  Man- 
tooth  &  Collins,  of  Lufkin,  for  defendants  In 
error. 

REESE,  J.  The  state  of  l^exas  brought 
suit  in  the  district  court  of  Sabine  county 
against  the  Angelina  County  Lumber  Com- 
pany to  recover  siBte  and  county  taxes  de- 
linquent for  many  years  on  a  certain  tract 
of  land  in  Sabine  county  then  owned  by  the 
Lumber  Company,  and  to  establish  and  fore- 
close the  tax  lien.  The  taxes  and  penalties 
amounted  to  $444.13,  which,  with  the  interest 
due  thereon,  was  sued  for.  The  entire 
amount  due,  including  interest  to  the  date  of 
trial  and  charges  allowed  by  law,  was  $789.-  - 
54,  for  which  amount  Judgment  was  render- 
ed. The  defendant  filed  its  answer,  alleging 
that  it  had  bought  the  land  from  W.  D.  Gor- 
don and  B.  A.  Perry,  paying  therefor  the  sum 
of  $11,025  and  that  its  said  vendors  had  con- 
veyed the  land  to  It  with  convenants  of  gen- 
eral warranty.  It  was  prayed  "tbat  the  said 
Gordon  and  Perry  be  made  parties,  that  serv- 
ice be  bad  upon  them,  and  tbat,  In  case  the 
plaintiff  should  recover  against  this  defend- 
ant for  the  said  taxes,  penalties,  and  costs, 
or  any  part  thereof,  this  defendant  the  An- 
gelina County  Lumber  Company  recover 
Judgment  over  against  said  W.  D.  Gordon 
and  E.  A  Perry  for  such  amount  as  may  be 
recovered  against  it  by  plaintiff  herein,  for 
all  costs  of  suit  and  for  such  other  and  fur- 
ther relief,  general  and  special,  as  your  de- 
fendant may  be  entitled  to."  Copies  of  this 
answer  and  of  plalntifTs  petition  were  served 
upon  the  said  Gordon  and  Perry,  who  ap- 
peared and  answered  by  general  demurrer 
and  general  denial.  Judgment  was  rendered 
in  favor  of  the  state  against  the  Angelina 
County  Lumber  Company  for  taxes,  interest 
penalties,  and  costs,  amounting  to  $789.54, 
with  foreclosure  of  tax  lien.  Judgment  was 
also  rendered  in  favor  of  the  lumber  com- 
pany against  Gordon  and  Mrs.  Perry  for  the 
same  amount     There  is  no   statement  of 
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facts,  conclusions  of  fact  and  law,  nor  bills 
of  exceptions  In  the  record.  Tbe  court  filed 
conclusions  of  fact  and  law  upon  hearing  the 
motion  of  Gordon  and  Afrs.  Perry  to  correct 
tbe  record  as  hereinafter  set  out 

Before  the  judgment  was  rendered,  coun- 
sel for  all  of  the  parties  except  Gordon  ap- 
peared, and  agreed  that  the  cross-petition  of 
the  Lumber  Company  might  be  amended  by 
interlining  after  the  figures  $444.13,  where 
they  occurred  in  the  cross-petition  against 
Gordon  and  Mrs.  Perry,  the  words  "with  in- 
terest and  penalty."  The  court  supposed 
that  these  attorneys  also  represented  Gordon, 
but  upon  the  hearing  of  his  motion  to  correct 
tbe  record  by  erasing  these  words  found  as  a 
fact  that  the  interlineation  was  made  with- 
out Gordon's  knowledge  or  consent,  and  was, 
as  to  him.  Improper.  The  court  further 
found,  however,  that  this  amendment  by  In- 
terlineation of  the  words  referred  to  was 
immaterial,  and  refused  to  disturb  tbe  Judg- 
ment. 

[1  ]  Prior  to  tbe  submission  of  the  case,  on 
motion  of  appellee,  the  briefs  filed  for  appel- 
lants Gordon  ,and  Perry  were  stricken  out 
The  case  was  set  for  submission  on  tbe  14th 
of  November,  and  the  briefs  were  not  filed 
until  November  9th.  Xh^e  was  no  agree- 
ment waiving  any  of  tbe  requirements  of  the 
statute  with  regard  to  filing  of  briefs.  Niday 
V.  Cochran,  48  Tex.  Civ.  App.  259,  106  S.  W. 
462.  Nothwitbstanding  tbe  absence  of  briefs, 
appellant  In  oral  argument  contends  that 
tbe  action  of  the  court  in  allowing  tbe 
amendment  of  the  cross-petition  referred  to, 
particularly  as  to  appellant  Gordon,  was 
fundamental  error  apparent  on  tbe  face  of 
the  record  which  this  court  is  required  to 
consider  without  briefs.  This  amendment  is 
only  made  to  appear  by  tbe  motion  to  cor- 
rect the  record  and  the  proceedings  thereon. 
Of  course,  this  pleading  as  it  is  copied  In  the 
record  does  not  in  any  way  inform  us  that 
any  amendment  was  made.  It  is  only  by 
examination  of  tbe  motion  to  correct  and  tbe 
court's  conclusion  thereon  that  the  error  can 
be  discovered,  if  in  fact  there  was  any  error. 
If  tbe  proceedings  in  question  in  fact  con- 
stituted error,  certainly  it  is  not  such  error 
apparent  of  record  as  we  are  required  to  con- 
sider without  assignment.  Houston  Oil  Co.  v. 
Kimball,  103  Tex.  94,  122  S.  W.  533,  124  S. 
W.  85.  We  are  not  certain  tbat  we  are  re- 
quired to  notice  even  fundamental  error,  if 
tbe  Judgment  was  such  as  the  court  was 
empowered  to  render,  in  the  absence  of  briefs 
for  appellants,  in  view  of  rule  34  (142  S.  W. 
xiil). 

[2]  We  might  properly  have  dismissed  the 
appeal  for  lack  of  prosecution  without  look- 
ing into  the  record  at  all.  We  will  say,  bow- 
ever,  tbat  an  exauilnatlon  of  the  record 
shows  tbat  in  fact  uo  error  apparent  upon 
the  record,  or  otherwise,  was  coumiitted  in 
the  matter  complained  of. 

[3]  Appellants  complain  that  without  this 


amendment  of  the  cross-petition  Judgment 
could  not  be  rendered  against  them  for  more 
than  the  taxes  without  penalty  or  interest 
We  have  examined  this  pleading  carefully, 
and  our  conclusion  Is  tbat  the  allegations 
are  sufficient  without  tbe  insertion  of  tbe 
words  referred  to  by  way  of  amendment  to 
authorize  tbe  judgment  especially  under  the 
prayer  for  general  relief  in  addition  to  the 
prayer  for  specific  relief. 

We  conclude  that  first  there  is  no  error; 
and,  second,  that  if  there  is,  it  is  not  such 
fundamental  error  apparent  on  the  face  of 
the  record  as  would  authorize  a  reversal  of 
the  judgment  in  the  absence  of  briefs  for  ap- 
pellants. 

The  appeal  is  without  merit  No  question 
Is  made  as  to  the  liability  of  appellante  for 
the  full  amount  of  the  judgment  They  pre- 
sented no  defense  to  the  action,  and  do  mot 
pretend  that  they  have  any. 

The  judgment  is  affirmed. 

Affirmed. 


LEE  et  aL  v.  SIMMONS. 

(Court   of  Civil  Appeals  of  Texas.     Austin. 

Oct  30,  1912.     Rehearing  DeiJed 

Dec.  11.  1912.) 

1.  Appeai.   and   Ebbob    (I   742*)— Revi«W- 
Bbiefs— Rulings  on  Evidercb— Rbvikw. 

Rulings  on  evidence  will  not  be  reviewed 
on  appeal,  where  appellant's  brief  fails  to  dis- 
close tbe  grounds  of  objection  made  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3000;  Dec  Dig.  f  T42.*l 

2.  Trespass  to  Tbt  TItlb   (f  41*)— Fihb- 

INOS.    •  ,     . 

In  trespass  to  try  title,  evidence  Ktld  to 
sustain  findings  that  the  numbers  of  certain 
surveys  in  controversy  were  changed  in  the 
L,and  Office  by  the  commissionpr,  and  tbat  di- 
rection was  given  by  him  to  the  surveyor  to 
make  similar  changes  in  the  field  notes  to  con- 
form them  to  the  land  office  record. 

[Ed.  Note.— For  other  cases,  see  Trespass 
to  Try  Title,  Cent  Dig.  U  62,  63;  Dec.  Hit.  I 
41.»] 

3.  Appeal  and  Ebbob  (§  1029*)— REvntw— 

I'BEJUDICE. 

Errors  of  law  alleged  to  have  been  com- 
mitted at  the  trial  of  an  action  of  trespass  to 
try  title  would  not  justify  a  reversal  of  the 
judgment  for  defendant,  where  tbe  record  fail- 
ed to  show  tbat  plaintiff  had  any  title  to  the 
land. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4035,  4036;  Dec  Dig.  1 
1029.»] 

Error  from  District  Court  Brown  County; 
P.  M.  Newman,  Special  Judg^e. 

Trespass  to  try  title  by  Cumi  Lee  and  others 
against  T.  N.  Simmons.  Judgment  for  de- 
fendant and  plalutifTs  bring  error.     AflOrmed. 

C.  L.  McCartney,  of  Brownwood,  for  plaln- 
tlfr  in  error.  T.  C.  Wilkinson,  of  Brownwood, 
for  defendant  iu  error. 

RICE,  J.  Plaintiffs  in  error  brought  this 
suit  against  defendant  in  error  In  trespass!  to 
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try  title  to  recover  320  acres  of  land  described 
as  follows:  About  nine  miles  southwest  from 
Brownwood,  surrey  No.  4  In  the  name  of  the 
Oulf,  Colorado  &  Santa  F£  Railway  Com- 
pany, surveyed  for  the  state  of  Texas,  by 
virtue  of  certificate  No.  3,152,  beginning  384 
varas  S.  48°  W.  from  the  west  corner  of  the 
F.  M.  Wilson  pre-emption  survey;  thence  N. 
46°  B.,  1,066  varas,  to  the  north  corner  of 
same ;  thence  W.  369  varas,  to  the  northeast 
comer  of  survey  No.  287;  thence  8.  40^" 
W.,  3,144  varas,  to  the  north  corner  of  J. 
George  survey ;  thence  N.  45°  E.,  950  varas, 
to  the  north  corner  of  W.  J.  Lee's  pre-emp- 
tion; thence  S.  45°  E.,  950  varas;  thence 
N.  46°  E.,  1,388  varas ;  thence  N.  45°  W.,  950 
varasi,  to  the  beginning.  Defendant  In  error 
answered  by  general  denial,  pleas  of  not 
guilty.  Us  pendens,  and  res  adjudicata.  The 
case  was  tried  by  the  court  wlUiout  the  inter- 
vention of  a  Jury,  and  Judgment  rendered  In 
behalf  of  defendant  In  error,  from  which 
plaintiffs  in  error  have  appealed. 

The  court  filed  the  following  conclusions  of 
fact  and  law: 

"Findings  of  Fact 

"(1)  On  March  30,  1881,  the  Commissioner 
of  the  General  Lend  Office  Issued  to  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  cer- 
tificate No.  3,152  for  640  acres  of  land.  The 
certificate  provides  that  lands  granted  should 
be  located  in  alternate  sections  and  survey- 
ed in  two  sections  of  adjoining  and  connect- 
ing land,  one  for  the  state  and  the  other  for 
the  company,  and  that  for  convenience  the 
surveyor  should  number  the  surveys  in  pen- 
cil temporarily,  but,  when  field  notes  were 
returned  to  the  land  office,  the  commissioner 
.should  number  the  surveys  and  report  the 
result  to  the  surveyor,  who  would  fill  up 
blanks  in  his  recora  for  that  purpose,  and 
that  in  dividing  surveys  fractions  of  over 
320  acres  should  be  counted  as  a  whole  sec- 
tion, and  that  two  fractions  of  less  than  320 
acres  should  be  regarded  as  a  whole  section, 
and  that  the  even  numbers  should  be  reserv- 
ed for  the  state  and  the  odd  numbers  to  the 
company.  The  following  indorsements  ap- 
pear on  the  face  of  the  certificate:  '320  acres 
patented  Nov.  16/83.  D.  N.  Robinson,  Chief 
Clk.'  '320  acres  patented  Dec.  4/84.  D.  N. 
Robinson,  Clk.' 

"(2)  By  deed  dated  April  16,  1881,  the 
railway  company  conveyed  the  said  certifi- 
cate to  Robert  iX)w,  which  deed  was  filed  in 
land  office  April  9,  1883. 

"(3)  March  26,  1883,  Robt  Low  made  a 
quitclaim  deed  to  W.  B.  Cross  'of  all  my 
right,  title  and  interest  in  and  to  a  certain 
tract  or  parcel  of  land  situated  in  Brown 
county,  and  this  day  filed  on  by  me  by  vir- 
tue of  certificate  No.  3,152,  issued  to  the  G. 
0.  &  S.  F.  R.  R.  Company  and  more  par- 
ticularly described  as  beginning  at  the  N. 
comer  of  W.  J.  Lee's  pre-emption ;  thence 
S.  45°  B. ;  thence  N.  45°  B. ;  thence  with  the 


lines  of  the  surrounding  surveys  so  as  to 
include  all  the  vacancy;  one-half  of  said 
land  to  be  located  for  the  state  of  Texas  and 
one-half  for  the  said  Robert  Low.'  This  deed 
was  filed  for  record  in  Brown  county  March 
8,  1884. 

"(4)  On  March  26,  1883,  the  surveyor  of 
Brown  county  surveyed  the  body  of  land  em- 
braced in  the  description  in  the  deed  to 
Cross  into  two  sur\-eys,  reciting  each  to  con- 
tain 320  acres,  each  numbered,  one  (the 
land  in  controversy  In  tUs  suit)  as  sur- 
vey No.  3,  and  the  other  as  survey  No.  4. 
The  field  notes  for  the  survey  so  numbered 
3  were  filed  in  land  office  April  9,  1883,  and 
show  to  have  been  recorded  in  surveyor's  of- 
fice of  Brown  county  in  vol.  B,  p.  399,  on 
March  29,  1883.  The  field  notes  in  land  of- 
fice are  Indorsed,  'corrected  on  map  of  Brown 
county  Septbr.  8/83,'  and  the  survey  number 
was  changed  In  land  office  to  4,  and  same 
change  was  made  in  surveyor's  records  of 
Brown  county.  The  surveyor's  records  of 
Brown  county  show  that  the  survey  number 
for  the  other  survey  (No.  4  as  originally 
numbered  by  the  surveyor)  was  also  changed 
to  3.  The  tract  that  was  changed  from  4  to 
S  by  land  office  was  patented  to  Robert  Low, 
assignee  of  the  Railway  Company,  on  Novem- 
ber 15,  1883.  The  tract  that  was  changed 
from  3  to  4  (the  land  in  controversy)  has 
never  been  patented. 

"(5)  By  deed  dated  ,  W.  B.  Cross 

conveyed  said  patented  land,  survey  3,  to 
W.  J.  Lee. 

"(6)  By  special  warranty  deed,  dated  June 
28,  1883,  W.  B.  Cross  conveyed  said  survey 
No.  4  (the  land  in  controversy)  to  W.  J. 
Lee,  which  deed  was  filed  for  record  in 
Brown  county  June  30,  1883. 

"(7)  By  special  warranty  deed  dated  Nov- 
ember 28,  1893,  W.  J.  Lee  conveyed  the  laud 
in  controversy  to  plaintiffs  In  this  case. 
This  deed  was  not  filed  for  record  till  Au- 
gust 22,  1904,  and  there  was  no  evidence  to 
show  that  any  one  except  W.  J.  Lee.  who 
was  ever  in  any  way  connected  with  the 
land,  had  any  knowledge  or  notice  of  this 
deed  prior  to  time  It  was  filed  for  record. 

"(8)  On  bis  application  to  purchase  the 
laud  In  controversy  as  public  school  laud, 
dated  May  10,  1886.  sworn  to  May  13,  1886. 
filed  In  land  office  June  8,  1886,  the  land  ^as 
sold  by  the  state  land  board  to  W.  J.  Lee 
May  20,  1886.  This  purchase  was  forfeited 
June  26,  1889,  for  nonpayment  of  Interest 
for  year  1886.  The  land  was  sold  by  the 
state  as  public  school  land  to  S.  H.  Hart 
May  12,  1S90,  on  his  application  dated  March 
14,  1899,  filed  in  land  office  March  15,  1899, 
at  which  time  the  land  appeared  on  the  rec- 
ords of  land  office  classified  as  dry  agricul- 
tural. By  deed  dated  January  1,  1900,  Ilart 
conveyed  to  T.  L.  Hickson  and  the  deed  with 
HIckson's  substitute  obligation  and  applica- 
tion was  filed  In  land  office  November  23, 
1900.     On  June  27,  1900,  the  Hart  sale  was 
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canceled  for  abandonment  and  land  awarded 
to  W.  J.  Lee  June  28,  1900,  on  his  applica- 
tion dated  June  27,  1900.  On  November  6, 
1900,  tbe  said  sale  to  Lee  was  canceled  as 
erroneous,  and  tbe  former  sale  to  Hart  re- 
Instated. 

"(9)  Hlckson  conveyed  100  acres  of  tbe 
land  to  Q.  N.  Harrison  by  deed  dated  De- 
cember 27,  1907,  and  conveyed  balance  to 
King  by  deed  dated  November  26,  1904,  and 
Harrison  afterwards  conveyed  bis  Interest 
to  King,  and  King  conveyed  tbe  wbole  to  de- 
fendant 

"(10)  I  find  In  accordance  with  defendant's 
plea  of  lis  pendens  and  res  adjudicata  in 
this  cause  that  on  November  20,  1900,  W. 
J.  Lee  filed  a  suit  in  his  own  name  in  the 
district  court  of  Brown  county,  Tex.,  against 
T.  L.  Hlckson,  which  suit  was  for  the  Iden- 
tical land  involved  In  this  suit;  that  said 
suit  was  In  the  usual  form  of  trespass  to  try 
title,  and  was  styled  'No.  1763,  W.  J.  Lee  v. 
T.  L.  Hlckson';  that  upon  a  trial  of  said 
cause  before  a  Jury  on  January  3,  1903,  a 
verdict  was  r^idered  for  the  defendant  T. 
L.  Hlckson,  upon  which  Judgment  was  duly 
rendered  and  entered,  which  Judgment  is 
now  in  full  force  and  effect;  that  W.  J.  Lee 
is  the  father  of  the  plaintiffs  herein,  Clara 
Carey  and  Cuml  Baygent;  that  the  deed 
from  said  W.  J.  Lee  to  Clara  Lee  (now  Car- 
ey) and  Oomi  Lee  (now  Baygent)  the  said 
plaintiffs  herein,  of  date  November  28, 
1893,  under  and  by  which  they  claim  title  to 
said  land  from  him  has  at  all  times  since 
its  date  been  In  the  actual  possession  and 
custody  of  said  W.  J.  Lee,  and  was  in  his 
possession  and  custody,  and  unrecorded,  dur- 
ing the  entire  time  of  the  pendency  of  said 
suit,  and  Its  prosecution  by  him  In  his  own 
name;  that  there  is  nothing  to  show  that 
said  T.  lu  Hlckson  ever  knew  of  the  exist- 
ence of  said  deed,  and  that  same  was  not  fil- 
ed for  record  until  August  22,  1904,  after  the 
rendition  of  final  Judgment  in  said  cause; 
that  the  defendant  herein  T.  N.  Simmons  had 
no  actual  knowledge  of  said  deed,  and  of 
plalntUTs  claim  to  said  land,  at  the  time  ef 
his  purchase  of  same. 

"Condusions  of  Law. 

"(1)  The  land  In  controversy  became  school 
land,  bnt  title  to  same  did  not  pass  to  W.  J. 
Lee  by  the  deed  from  Cross  to  Lee. 

"(2)  The  W.  J.  Lee  purchase  from  the  state 
in  1886,  having  beoi  forfeited,  and  land  sold 
to  Hart  and  that  purchase  being  now  In  good 
standing,  and  bAi  by  defendant,  he  is  en- 
tiUed  to  the  land. 

"(3)  If  the  claim  of  plaintiffs  under  the  W. 
J.  Lee  1886  purchase  from  the  state  was  not 
legally  canceled  by  the  forfeiture  of  said 
sale,  then  plaintiffs  are  bound  by  the  Judg- 
ment in  the  case  of  Lee  against  Hlckson, 


and  cannot  now  claim  tinder  the  said  Lee 
purchase." 

We  adopt  and  aM>rove  tbe  foregoing  con- 
clusions, with  the  exception  that  we  do  not 
concur  In  the  third  conclusion  of  law  reach- 
ed by  the  trial  court,  whldi,  however,  we 
hold  In  no  way  affects  the  result  reached. 

Various  assignments  question  the  action  of 
the  trial  court  with  reference  to  the  introduc- 
tion of  certain  evldenca. 

[1]  A  careful  examination  of  the  brief, 
however,  falls  to  dlsdose  what  grounds  of 
objection  are  made  thereto,  for  whidi  rea- 
son, imder  tbe  rules  prescribed  for  the  prep- 
aration of  briefs,  we  are  not  called  upon  to 
pass  upon  the  error  assigned.  See  rules  29 
to  31  inclusive.  To  meet  these  requirements, 
the  point'  of  objection  to  the  introduction  or 
exclusion  of  evidence  should  be  fully  shown 
in  the  brief  by  the  statement 

[2]  The  fifth,  sixth,  and  seventh  assign- 
ments, respectively,  orge^  first,  that  the  court 
erred  in  his  fourth  finding  of  fact,  to  the  ef- 
fect that  surveys  3  and  4  were  changed,  in 
that  there  was  no  legal  evidence  to  show  that 
the  numbers  of  surveys  8  and  4  were  chang- 
ed, and  further  that  there  was  no  support  in 
the  evidence  for  the  fourth  finding  that  the 
land  patented  to  Low  was  originally  num- 
bered 4  and  changed  to  3,  and  the  sixth  find- 
ing to  the  effect  that  the  land  conveyed  to 
Cross  by  W.  J.  Lee  was  survey  4,  Instead  of 
survey  No.  3.  We  differ  with  counsel  In  this 
view,  because  we  think  the  evidence  does 
show  that  the  changes  were  made  in  the  land 
office  by  tbe  commissioner,  and  that  direction 
was  given  by  him  to  the  surveyor  to  make 
similar  changes  in  the  field  notes  of  the  re- 
spective surveys,  thereby  conforming  same  to 
the  changes  made  in  the  land  office,  which 
appears  to  have  been  done ;  and  the  evidence 
amply  supported  the  other  finding  complain- 
ed of,  for  which  reason  we  overrule  these  as- 
signments. 

[3]  Without  discussing  the  remaining  as- 
signments seriatim,  we  think  It  sufficient  to 
say  that  if  there  be  any  error  the  same  in 
our  Judgment  is  harmless,  for  the  reason  that 
the  record  falls  to  show  any  title  whatever 
In  plaintiffs  to  the  land  In  controversy,  and 
therefore  no  other  Judgment  than  the  one  en- 
tered could  properly  have  been  rendered. 
This  being  true,  the  Judgment  of  the  court  be- 
low must  be  sustained.  See  Tucker  v.  Smith, 
68  Tex.  473,  3  S.  W.  671;  I.  &  G.  N.  R.  H. 
Co.  V.  Moody,  71  Tex.  614,  9  S.  W.  465; 
RaUway  Co.  v.  Milmo,  79  Tex.  628,  15  S. 
W.  475 ;  La  Vega  v.  League,  2  Tex.  Civ.  App. 
252,  21  S.  W.  565. 

Finding  no  error  in  the  proceedings  of  the 
trial  court.  Its  Judgmoit  Is  affirmed. 

Affirmed. 

JENKINS,  J.,  not  Sitting. 
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RUCEEB  ▼.  BARKER. . 

(Court  of  Civil  Appeals   of   Texaa.     Anatin. 

Oct  23,  1912.     Rehearing  Denied 

Dec.  4.  1912.) 

1.  False  Impbisonuent  ({  15*)— Abbbst  bt 

OfFICEB  —  ElCPLOTlIENT    BT   PBIVATE    INDI- 
TIDUAI.. 

Where  plaintiff  was  illegally  arrested  by 
a  peace  officer,  who  was  also  employed  to  pre- 
serve the  peace  by  defendant,  who  was  run- 
ning a  tent  show,  the  fact  ttiat  the  person  mak- 
ing the  arrest  was  an  officer  was  not  sufficient 
in  itself  to  show  that  he  made  the  arrest  in 
his  official  capacity,  nor  was  the  fact  that  the 
officer  was  in  defendant's  employ  sufficient  in 
itself  to  show  that  he  made  the  arrest  as  de- 
fendant's servant. 

fEd.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  ||  6-67;    Dec   Dig.  { 

2.  Falsb  Impbisonment  (1 15*)— Fdbuo  Op- 
PiCEK  DoiNO  Fbivatb  Dotx— Iaabjutx  of 
Biipix)teb. 

Defendant,  while  operating  a  show  and 
selling  medicine  In  a  city,  employed  a  peace 
officer  to  keep  the  peace  in  and  about  the 
show  tent  A  dispute  arising  as  to  a  seat 
plaintiff  was  occupying,  the  officer  was  re- 
quested by  defendant's  wife  to  "settle  it  in  a 
nice  way.  The  officer  asked  plaintiff  to  va- 
cate the  seat  and,  on  his  refusing,  had  a  con- 
versation with  defendant  who  instructed  him 
to  go  and  settle  the  dispute,  whereupon  the 
officer  pulled  plaintiff  out  of  the  seat,  arrested, 
and  incarcerated  him  for  disorderly  conduct 
BM.  that  the  officer's  act  in  so  doing  was  not 
in  his  official  capacity,  but  in  the  prosecution' 
of  defendant's  business,  and  that  defendant 
was  therefore  liable  for  the  consequences. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  |i  6-67;    Dec.  Dig.  { 

3.  Tbial   (I  262*)— RsquKBT  to  Ohabob  — 

ABSTBAOI    IRSTBU0TION8. 

Where  an  officer,  while  doing  private  duty 
at  defendant's  show,  arrested  and  Incarcerated 
plaintiff  as  the  result  of  a  dispute  over  a  seat, 
acting  entirely  in  defendant's  service,  and  not 
as  a  peace  officer,  the  court,  in  an  action  for 
false  imprisonment,  properly  refused,  as  ab- 
stract, an  instruction  that  it  was  the  duty  of 
every  peace  officer  to  preserve  the  peace  with- 
in lus  jurisdiction,  and  that  to  effect  such 
purpose,  he  could  use  all  lawful  means. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  506,  696-612;    Dec.  Dig.  |  252.*] 

4.  False  Impbisonuent  ({  36*) — Coupensa- 
tion— excessiveness. 

Plaintiff,  a  young  unmarried  man  of  good 
habits,  paid  for  a  reserved  seat  ticket  at  de- 
fendant^ tent  show,  and,  on  refusing  to  sur- 
render it  to  another  patron,  was  dragged  out 
of  the  tent  by  a  peace  officer,  arrested  for 
disorderly  conduct,  struck  over  the  eye  with  a 
pistol  or  other  hard  substance,  causing  a 
wound,  which  did  not  heal  for  two  weeks  aft- 
erwards, was  thrown  down  by  the  officer,  his 
clothes  torn,  taken  to  the  police  station  in  the 
hoodlum  wagon,  and  locked  up  with  negroes 
and  Mexicans  for  about  two  hours.  His  ar- 
rest occurred  in  the  presence  of  a  crowd,  a 
number  of  whom  were  iriends  and  acquaintanc- 
es, and  also  in  the  presence  of  a  young  lady 
to  whom  he  was  talking.  Held,  that  a  ver- 
dict allowing  $1,000  compensatory  damages 
was  not  excessive. 

(Ed.  Note.— For  other  cases,  see  False  Im- 
nrisonment  Cent  Dig.  H  113-115;  Dec.  Dig. 
I  36.*] 


S.  False  luPBisoNMEirr  (|  86*)— Dahaqes— 

BXEMPLABT  DaKAOES. 

Where,  in  an  action  for  false  imprison- 
ment in  causing  plaintiffs  arrest  for  disorder- 
ly conduct  at  a  tent  show,  there  was  evidence 
of  actual  malice  on  defendant's  part  in  that 
he  thought  he  recognized  plaintiff  at  the  time 
of  his  arrest  as  a  person  who  had  previously 
stolen  a  seat,  it  was  not  error  to  allow  $250 
as  punitive  damages. 

(Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  If  113-116;   Dec  Dig. 

Appeal  from  District  Court,  McLeniiau 
County;  Marshall  Surratt,  Judge. 

Action  by  Jno.  Dyer,  by  his  next  friend, 
A.  M.  Barker,  against  H.  D.  Rucker.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

O.  li.  Stribling,  of  Waco,  for  appellant 
Hamilton  ft  Kibler,  of  Waco,  tor  appellee. 

FlndlngB  of  Fact 

JE;NKINS,  J.  John  Dyer,  by  his  next 
friend,  A.  M.  Barker,  brought  suit  against 
appellant  for  damages  on  account  of  alleged 
false  Imprisonment  Appellant  was  running 
a  tent  show  and  selling  medicine  in  the  city 
of  Waco.  Appellee,  a  resident  of  Waco,  18 
years  of  age,  and  an  electrician,  attended 
appellant's  show,  and  purchased  a  reserved 
seat  The  price  of  admission  was  10  cents, 
and  reserved  seats  were  20  cents.  The  hold- 
er of  a  reserved  seat  was  entitled  to  sit  in 
a  chair  in  the  central  portion  of  the  tent,  but 
was  not  entitled  to  any  particular  seat.  The 
appellee  took  a  seat  by  Mrs.  Graves,  who 
told  him  that  she  had  a  friend  who  wished  to 
occupy  that  seat,  and  asked  him  to  move.  He 
did  so,  moving  Into  the  adjoining  vacant  seat. 
About  this  time  Mr.  Graves  appeared  with 
Mrs.  Cates,  the  friend  referred  to,  who  took 
the  seat  vacated  by  appellee.  Graves  stated  to 
appellee  that  be  was  occupying  his  seat,  and 
asked  him  to  move.  Appellee  replied  that 
the  seat  was  his.  Graves  said  that  he  had 
bought  It  and  paid  for  it  Appellee  replied 
that  he  had  also  bought  it  and  paid  for  it 
Appellee  was  unacquainted  with  either 
Graves  or  his  wife.  Some  words  passed  be- 
tween Mrs.  Graves  and  appellee  with  refer- 
ence to  appellee's  moving,  and  Mrs.  Graves 
told  him  she  had  a  notion  to  slap  blm  in 
the  mouth.  Appellee  replied  that  that  was 
all  right;  that  be  was  too  much  of  a  gentle- 
man to  do  anything  to  a  lady.  Graves  said 
to  bis  wife,  "Don't  talk  to  the  fool,"  and  said 
he  would  have  the  seat  He  went  and  in- 
formed appellant  that  appellee  was  In  his 
seat,  and  would  not  give  it  up.  Appellant's 
wife  sent  for  J.  J.  Roberts,  a  deputy  con- 
stable, who  had  been  employed  by  appellant 
to  keep  the  peace  while  the  show  was  going 
on,  and  had  been  In  such  employment  for 
about  two  months.  Roberts  went  with 
Graves  to  appellee,  and  requested  appellee  to 
move  and  give  Graves  the  seat    Appellee  re- 
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fused  to  do  bo.  Roberts  tben  went  to  appel- 
lant, who  was  some  25  or  30  feet  away,  and 
had  a  talk  with  him,  and  summoned  one  C. 
M.  Crawford  to  assist  him,  and  they  returned 
to  appellee,  and  Roberts  caught  him  by  the 
collar  and  pulled  him  out  of  the  seat.  Rob- 
erts and  Crawford  dragged  appellee  to  the 
door,  he  struggling  and  protesting,  took  him 
through  the  door,  passing  within  two  feet  of 
appellant,  and  to  the  outside  of  the  tent, 
where  they  threw  him  down  and  then  took 
him  to  a  bam,  phoned  for  the  hoodlum  wag- 
on, turned  him  over  to  the  police  with  In- 
structions to  lock  him  up,  and  make  com- 
plaint against  him  for  disturbing  the  peace. 

Appellant  defended  upon  the  ground  that 
what  Roberts  did  was  done  in  his  official  ca- 
pacity, and  not  by  any  order  or  direction  of 
his,  and  that  appellee  was  arrested  by  Rob- 
erts for  disturbing  the  peace  by  swearing, 
cursing,  and  using  loud  language.  The  court 
submitted  the  case  to  the  jury  upon  special 
Issues;  the  first  and  second  of  which  are  as 
follows:  "(1)  Did  the  plaintiff  immediately 
before  he  was  arrested  by  J.  J.  Roberts  on 
the  occasion  in  question  swear  or  curse  or 
use  loud  language  In  the  presence  of,  and  In 
a  manner  calculated  to  disturb,  the  people, 
or  any  of  them,  who  were  assembled  on  that 
occasion?  If  you  'should  answer  the  forego- 
ing Issue  in  the  affirmative,  then  you  need  not 
answer  any  of  the  following  special  Issues, 
but  return  your  verdict  without  looking  fur- 
ther. If  you  should  answer  the  foregoing  is- 
sue in  the  negative,  then  yon  will  find  from 
the  evidence  and  answer  the  following  issues: 

"(2)  Did  Roberts  arrest  plaintiff  at  the  re- 
quest of  or  under  the  direction  and  instruc- 
tion of  the  defendant,  or  was  he  when  making 
said  arrest  acting  within  the  scope  of  his 
duties  under  any  employment  of  him  by  the 
defendant  In  making  such  arrest,  or  did  he 
make  such  arrest  of  his  own  volition  as  a 
peace  officer  In  what  be  conceived  to  be  the 
discharge  of  his  duties  as  a  peace  officer? 
If  you  should  find  in  answer  to  the  foregoing 
issue  that  Roberts  arrested  plaintiff  of  his 
own  volition  In  the  discharge  of  bis  duties  as 
a  peace  officer,  then  you  need  not  find  any 
answers  to  the  following  issues;  but  If  you 
should  find  that  he  made  such  arrest  at  the 
request  of  or  under  the  direction  or  instruc- 
tion of  defendant,  or  while  acting  within  the 
scope  of  his  duties  under  any  employment 
by  the  defendant,  and  that  plaintiff  did  not 
curse  or  swear  or  use  loud  language  as  sub- 
mitted in  issue  No.  1  above,  then  in  that 
event  you  will  answer  the  following  issues." 

The  Jury  in  reply  to  special  issue  No.  1 
answered,  "No."  In  reply  to  special  issue 
No.  2,  answered:  "Yes ;  we  find  that  Roberts 
made  the  arrest  by  instruction  of  defendant." 
The  evidence,  which  will  be  further  discuss- 
ed in  the  opinion,  is  sufficient  to  sustain  these 
findings  of  the  Jury. 

Upon  the  issue  of  actual  damages  the  Jury 
found  for  appellee  la  tba  aom  of  |1,000,  and 


upon  the  Issue  of  punitory  damages,  found 
for  him  «25a 

Opinion. 

1.  Appellant  requested  the  court  to  instruct 
the  Jury  to  peremptorily  return  a  verdict  In 
his  favor,  and  assigns  error  upon  the  refusal 
of  the  court  so  to  do,  and  also  upon  the  re- 
fusal of  the  court  to  set  aside  the  verdict  on 
motion  for  a  new  trial  for  the  reason  that 
the  same  was  not  sustained  by  the  evidence. 

[1]  The  fact  that  Roberts  was  an  officer  is 
not  sufficient  in  itself  to  show  that  be  made 
the  arrest  in  his  official  capacity;  nor  is  the 
fact  that  he  was  in  the  employment  of  ap- 
pellant sufficient  in  itself  to  show  that  be 
made  such  arrest  as  the  servant  of  appellant. 
As  an  officer  It  was  his  duty  to  preserve  the 
peace,  and  it  is  immaterial  that  be  was  paid 
for  his  services  by  appellant  The  facts  lo 
reference  to  his  employment  are  that  appel- 
lant, when  he  first  opened  bis  show,  phoned 
to  the  chief  of  police  to  send  an  officer  to 
his  show  to  preserve  the  peace.  Tbe  chief 
of  police  replied  that  he  would  not  require 
an  officer  to  be  at  bis  show  at  nigbt  unless 
appellant  would  pay  for  such  services,  and 
thereupon  appellant  agreed  to  and  did  pay 
$10  a  week,  and  Roberts  was  assigned  to  du- 
ty at  appellant's  tent 

[2]  As  such  officer  it  was  bis  right  and  bis 
duty  to  arrest  any  one  who  committed  a 
breach  of  tbe  peace,  but  It  was  not  bis  duty 
as  such  officer  to  determine  who  were  en- 
titled to  seats,  or  to  any  particular  seat 
Such  may  have  been  his  duty  as  tbe  servant 
or  employ^  of  appellant.  Both  Roberts  and 
appellant  testified  that  appellant  did  not  in- 
struct him  to  arrest  appellee.  When  Roberts 
first  appeared  at  the  summons  of  appellant's 
wife,  appellant  told  bim  tbat  there  was  a  dis- 
pute over  there  as  to  a  seat,  and  for  blm  to 
go  and  settle  it  in  a  nice  way.  After  Rob- 
erts had  gone  to  appellee  and  appellee  refused 
to  vacate  tbe  seat  Roberts  returned  to  appel- 
lant and  they  had  a  talk.  The  details  of 
this  conversation  are  not  given,  further  than 
that  appellant  told  Roberts  to  go  and  settle 
tbe  dispute.  Now,  It  was  no  part  of  Roberts' 
duty  as  an  officer  to  settle  this  dispute,  and 
the  only  authority  which  he  bad  to  do  so  was 
that  which  be  derived  from  appellant  How 
did  appellant  expect  him  to  settle  tbe  dis- 
pute? Appellee  had  positively  refused  to  va- 
cate the  seat.  There  would  seem  to  be  but 
one  way  for  Roberts  to  settle  it  and  that 
was  the  way  in  which  be  did  settle  It,  name- 
ly, by  taking  appellee  by  the  collar  and  drag- 
ging him  out  of  the  seat;  and  appellant  must 
reasonably  have  anticipated  that  Roberta 
would  forcibly  remove  appellee.  If  he  de- 
cided tbat  he  was  not  entitled  to  tbe  seat 
Under  such  circumstances,  it  is  not  material 
tbat  appellant  did  not  Instruct  Roberts  to 
forcibly  remove  appellee.  Wood,  In  speak- 
ing of  tbe  liability  of  tbe  master  for  tbe  acts 
of  tbe  servant,  lays  down  the  rule  as  fol- 


Digitized  by 


Google 


Tex.) 


FRESKAIili  T.  STOCKYARDS  NAT.  BANK 


873 


lows;  "The  simple  test  Is  whether  they  were 
acts  within  the  scope  of  his  employment,  not 
whether  they  were  done  while  prosecuting 
the  master's  business,  but  whether  they  were 
done  by  the  servant  in  furtherance  thereof, 
and  were  such  as  may  fairly  be  said  to  have 
been  authorized  by  him.  By  'authorized'  is 
not  meant  authority  expressly  conferred,  but 
whether  the  acts  were  such  as  were  incident  to 
the  performance  of  the  duties  intrusted  to  him 
by  the  master,  even  though  in  opposition  to 
his  express  and  positive  orders."  Wood  on 
Master  and  Servant,  g  307.  Here  the  act 
was  done  while  prosecuting  the  master's  busi- 
ness— that  Is  to  say,  in  settling  the  dispute 
as  to  who  was  entitled  to  the  seat — and  for- 
cibly removing-  appellee  from  the  seat  was 
Incident  to  the  performance  of  the  duty  in- 
trusted to  him  by  appellant.  "The  master  can 
never  escape  liability  for  the  abuse  of  au- 
thority by  the  servant.  Therefore  the  ques- 
tion always  is  whether  there  was  any  author- 
ity, express  or  implied,  on  the  part  of  the 
servant  to  do  the  act"  Id.  S  309;  Railway 
Co.  V.  Warner,  19  Tex.  Civ.  App.  463,  49  8. 
W.  254;  Railway  Co.  v.  Dean,  98  Tex.  517, 
86  S.  W.  113&-1137;  Railway  Co.  v.  Parsons, 
102  Tex.  157,  113  S.  W.  914,  132  Am.  St.  Kep. 
857;  Eicheugreen  v.  Railway  Co.,  96  Tenn. 
229,  34  S.  W.  221,  31  L.  R.  A.  702,  64  Am. 
St.  Rep.  833. 

[>]  2.  The  court  did  not  err  In  refusing  the 
following  special  Instruction:  "It  is  the  duty 
of  every  peace  officer  to  preserve  the  peace 
within  his  jurisdiction,  and  to  effect  this  pur- 
pose he  shall  use  all  lawful  means.  He  shall. 
In  every  case  where  he  is  authorized  by  the 
provisions  of  the  Penal  Code,  interfere,  with- 
out warrant,  to  prevent  or  suppress  crime." 
This  Is  a  mere  abstract  proposition  of  the  is- 
sue submitted  to  the  Jury  in  special  Instruc- 
tions above  set  out  No  point  was  made  In 
the  case  that  the  arrest  was  without  warrant 
Nor  did  the  court  err  in  refusing  to  give  oth- 
er special  Instructions  requested  by  appellant 
for  like  reasons.  Moore  v.  Pierson,  93  S.  W. 
1009;  Coal  Co.  v.  Coal  Co.,  44  Tex.  Civ.  App. 
369,  99  S.  W.  411. 

[4]  3.  Appellant  assigns  error  on  the  over- 
ruling of  his  motion  for  a  new  trial  on  the 
ground  that  the  actual  damages  found  by  the 
Jury  were  excessive.  Appellee's  testimony 
fully  sustains  the  amount  of  actual  damages 
found  by  the  Jury.  It  appears  that  he  was 
a  young  man  of  good  habits,  had  never  been 
arrested  before;  that  he  was  arrested  in  the 
presence  of  a  crowd,  a  number  of  whom  were 
friends  and  acquaintances,  and  in  the  pres- 
ence of  a  young  lady  to  whom  he  was  talk- 
ing at  the  time,  and  who  the  testimony 
strongly  indicates  was  his  sweetheart.  He 
testified  that  he  was  dragged  to  the  door,  a 
distance  of  80  or. 40  feet,  by  Roberts  and 
Crawford,  whom  Roberts  bad  summoned  to 
assist  him;  that  he  was  struck  over  the  eye 
with  a  pistol  or  some  hard  substance,  making 


a  contused  wound  on  his  forehead  which 
could  be  seen  for  two  weeks  afterwards;  that 
he  was  thrown  down  on  the  outside,  and 
Roberts'  knee  placed  on  his  chest  and  his 
clothes  torn,  and  that  he  was  put  In  the  hood- 
lum wagon  and  carried  to  the  police  station, 
and  locked  up  with  negroes  and  Mexicans 
for  about  two  hours;  that,  when  he  was  first 
seized  by  Roberts,  he  asked  the  privilege  of 
explaining  the  situation,  and  that  Roberts 
said,  "Explain  nothing." 

[S]  4.  Appellant  contends  that  the  testi- 
mony is  wholly  Insufficient  to  warrant  a  ver- 
dict and  judgment  for  exemplary  damages, 
It  appears  from  the  evidence  that  all  that 
occurred  in  the  tent  occurred  in  the  presence 
of  appellant;  that  he  made  no  objection  and 
made  no  inquiry  as  to  the  merits  of  the  case, 
from  which  facts  the  jury  might  be  justified 
In  inferring  legal  malice.  Gold  v.  Campbell, 
54  Tex.  Civ.  App.  289,  117  S.  W.  468.  There 
is  one  portion  of  appellant's  testimony  which 
tends  to  show  actual  malice.  In  reply  to  the 
question  as  to  why  he  did  not  Interfere  in 
the  treatment  of  appellee,  he  stated  that 
Roberts  was  protecting  his  patrons.  He  was 
then  asked  if  appellee  was  not  one  of  his 
patrons.  He  said  yes,  but  that  there  were 
good  patrons  and  bad  patrons,  and  that  he 
considered  appellee  a  bad  patron,  for  the  rea- 
son that  on  the  night  before  a  stranger  had 
approached  him  and  told  him  that  there  was 
a  young  man  there  who  had  bought  a  circus 
ticket  (a  ten  cent  ticket)  and  was  occupying 
a  reserved  seat,  and  that  he  pointed  out  ap- 
pellee as  the  party,  and  that  he  approached 
appellee  and  asked  him  if  he  had  paid  for 
bis  seat  and  that  he  said  that  he  had,  and 
that,  if  appellant  was  not  satisfied,  he  would 
pay  for  it  again,  from  which  he  inferred  that 
appellee  was  stealing  a  seat  and  that  he  rec- 
ognized appellee  at  the  time  of  his  arrest  as 
the  party  referred  to.  While  appellee  denied 
this  occurrence,  yet  it  might  fairly  be  in- 
ferred that  appellant  thought  that  he  was 
the  man  who  had  stolen  the  seat,  and  that 
he  had  actual  ill  will  against  him.  We  do 
not  think  that  the  remarks  of  appellee's  coun- 
sel in  his  closing  speech  require  a  reversal  of 
this  case. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


PRESNAIili  et  aL  v.   STOCKYARDS  NAT. 
BANK. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  21,  1912.    Rehearing  Denied 

Dec.  6,  1912.) 

1.  Banks  and  Banking  (|  134*)— Bank  De- 
posit—Bank's Right  of  Set-Off. 
.Where,  at  the  time  a  garnishment  was 
served  on  defendant  bank,  it  held  for  the  debtor 
a  balance  of  1777.89  to  the  credit  of  his  gen- 
eral account  the  fact  that  the  debtor  was  a 
nonresident  of  the  state  and  was  indebted   to 
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the  bank  on  notes  not  due  did  not  authorize  the 
bank  to  credit  such  balance  on  the  indebtedness 
as  against  the  plaintiff  in  garnishment. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  353-374;  Dec.  Dig.  { 
134.*] 

2.  Oabnishmeht  (S  29*)— Pbofebtt  Subject 
— Pebsonal  Pbofebtt— EQuiry  of  Redemp- 
tion. 

Where  a  debtor's  equity  of  redemption  in 
mortgaged  cattle  was  pledged  to  a  bank  for  a 
loan,  and  such  equity  when  liquidated  by  a 
sale  of  the  cattle  amounted  to  less  than  the 
amount  due  the  bank,  it  was  not  subject  to  a 
prior  garnishment  against  the  bank. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §§  47,  50,  74,  98,  100;  Dec.  Dig. 
I  29.*] 

S.   COBPOBATIONS     ({     174*)     —     "SHABKS     OF 

Stock." 

"Shares  of  stock"  in  a  corporation  are  the 
aliquot  parts  of  the  corporation's  capital,  and 
merely  give  to  the  owner  the  right  to  a  share 
of  the  profits  of  the  corporation  while  a  going 
concern  and  in  its  assets  in  case  of  dissolution. 
They  give  the  owners  no  right  in  the  property 
of  the  company  as  such,  and  the  share  certifi- 
cates are  a  mere  symbol  or  evidence  of  prop- 
erty, standing  on  the  same  footing  as  other 
muniments  of  title. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  ft  649-652 ;   Dec.  Dig.  i  174.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6477-6480.] 

4.  Qabnishjixnt  ({  27*) — Cobforatb  Stock— 
Sebvice. 

Bev.  Civ.  St.  1911,  art  3745,  provides  that 
the  shares  of  stock  in  a  corporation  are  subject 
to  levy  and  sale  under  execution.  Article  3742 
provides  that  the  levy  is  made  by  leaving  a  no- 
tice with  any  ofiicer  of  the  company,  and  arti- 
cle 296  declares  that  the  "share  or  interest  of 
the  defendant"  in  a  corporation  shall  be  subject 
to  garnishment  Heldr  that  the  interest  of  the 
stockholder  subject  to  garnishment  was  his 
rights  in  the  corporation  as  distinguished  from 
his  share  certificate,  and  hence,  where  a  stock- 
holder assigned  bis  certificate  to  a  bank  as  se- 
curity for  a  loan,  bis  corporate  interest  could 
not  be  subjected  to  garnishment  by  serving  gar- 
nishment notice  on  an  officer  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  S§  45,  46;    Dec.  Dig.  f  27.*] 

5.  Gabnishment  (J  191*)  —  Qabkishee  — 
Heabino— Costs  and  Attobrxt's  Fees. 

Where  a  garnishee  answered  setting  up 
title  in  itself  to  property  of  the  debtor  in  its 
hands,  it  became  a  party  litigant  and,  on  be- 
ing cast,  was  not  entitled  to  costs  and  attorney's 
fees. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  f{  372-379;   Dec.  Dig.  %  191.*] 

Appeal  from  District  Court,  Tarrant 
County. 

Gamlsbment  proceedings  by  P.  A.  Presnall 
and  others  against  the  Stockyards  National 
Bank,  garnishee.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Reversed. 

The  appellants,  P.  A.  Presnall  and  S.  B. 
Mossner,  obtained  a  Judgment  In  the  district 
court  of  Nueces  county  against  Hugh  Rogers 
for  the  sum  of  $1,921.90  with  10  per  cent 
Interest  An  execution  was  issued  on  May 
28, 1908,  and  returned  nulla  bona.  Thereafter 
on  January  16,  1909,  the  appellants  applied 
for  a  writ  of  garnishment,  which  was  issued 
and  served  on  the  Stockyards  National  Bank 


of  Ft.  Worth  on  January  20,  1909.  The  gar- 
nishee made  answer  on  July  5,  1909,  in  which 
the  garnishee  denied  any  Indebtedness  to 
Hugh  Rogers,  but  allied  that  Hng^  Sog- 
ers owed  it  two  notes;  one  note  b^ng  for 
$2,500,  on  which  $900  bad  been  paid,  and 
which  wfis  secured  by  certificate  of  shares  of 
stock  of  the  Barse  Commission  Company  of 
the  value  of  $2,000,  and  the  other  note  being 
for  $2,000,  on  which  had  been  paid  $777,  and 
which  was  secured  by  a  transfer  to  the  bank 
of  Rogers'  eqtilty  of  redemption  in  certain 
live  stock  owned  by  Nails  &  Rogers  on  Boy- 
er  Banch  in  Murray  county,  Okl.  Appellants 
filed  a  controverting  affidavit  charging  that 
Bogers  had  on  deposit  in  the  bank  at  the 
time  the  writ  of  garnishment  was  served 
the  sum  ot  $777.89,  and  that  the  bank  held 
as  collateral  security  certificate  of  shares  of 
stock  in  the  Barse  Commission  Company 
owned  by  Rogers  of  the  value  of  $2,000  and 
an  assignment  of  Rogers'  equity  ot  redemp- 
tion in  a  mortgage  on  2,000  head  of  cattle 
and  130  bead  of  horses;  and  alleging  that 
Bogers,  since  the  writ  of  garnishment  was 
served,  liad  fully  paid  off  and  discharged  the 
garnishee's  notes  without  the  application  of 
the  collateral  security  to  the  payment  of  the 
debt,  and  that  the  garnishee  had  voluntarily 
released  and  surrendered  and  delivered  to 
Rogers,  after  service  of  the  writ,  bis  certifi- 
cate of  shares  ot  stock  In  the  Barse  Commis- 
sion Company,  and  that  the  garnishee  had 
permitted  the  cattle  to  be  sold  by  Rogers; 
and  praying  that  the  garnishee  be  made  li- 
able to  appellants  for  the  cash  deposit  and 
the  value  of  the  certificate  of  shares  of  stock 
In  the  Barse  Commission  Company,  or  so 
much  as  was  necessary  to  satisfy  the  appel- 
lants' debt  The  garnishee  in  reply  admitted 
that  at  the  time  the  writ  of  garnishment  was 
served  Bogers  had  on  deposit  in  the  bank 
the  sum  of  $777.89,  but  alleged  that  Bogers 
was  indebted  to  the  bank  at  the  time  of  the 
service  of  the  writ  on  a  $2,000  note,  and  tbat 
he  was  a  nonresident  of  the  state  and  bad 
no  property  in  Texas  except  that  deposited 
with  the  bank,  and  that,  as  a  consequence, 
and  after  the  writ  was  served,  the  sum  ot 
the  deposit  was  by  the  garnishee  applied  on 
the  note  as  a  credit;  and  further  tbat  Rog- 
ers had  refused  to  pay  his  indebtedness  un- 
less the  garnishee  would  first  surrender  the 
certificate  of  shares  ot  stock  held  as  collater- 
al, and  that  by  agreement  with  Bogers  to  pay 
bis  debt  to  the  bank  It  surrendered  to  him 
the  certificate  ot  shares  of  stock  in  tbe  Barse 
Commission  Company.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  Judgment 
was  entered  in  favor  ot  the  garnialiee  and 
also  allowing  it  to  recover  ot  appellants  $250 
as  attorney's  tees. 

The  testimony  in  the  record  admits  tbat 
when  the  writ  of  garnishment  was  served 
Bogers  had  a  general  deposit  In  the  Stock- 
yards National  Bank  of  $777.89.    Bogers  was 


*Far  other  esses  see  lune  toplo  and  saotlen  NUHBBS  In  Dsc.  Ols.  A  Am.  Dls.  Key-Mo.  Ssrlss  ft  Bap'r  ladaxn 
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Indebted  to  the  bank  In  the  two  notes  men- 
tioned In  the  pleading,  neither  of  which  bad 
matured  when  the  writ  was  served.  One 
note  was  secured  by  an  assignment  of  Rog- 
ers' equity  of  redemption  in  certain  mortgag- 
ed live  stock  in  the  possession  of  Ilogers  in 
Oklahoma,  and  the  other  by  a  certiflcate  for 
20  shares  of  stock  in  the  Barse  Commission 
Company  indorsed  In  blank.  At  the  time  the 
writ  of  garnishment  was  served,  Rogers  was 
a  citizen  of  Oklahoma,  and  without  property 
In  Texas  save  that  mentioned  In  tb^  posses- 
sion of  the  garnishee.  The  Barse  Commis- 
sion Company  was  a  Missouri  corporation, 
but  had  secured  a  permit  under  the  laws  of 
Texas  to  do  business  in  Texas,  and  was  at 
the  time  and  has  since  been  doing  business 
in  Texas.  The  certificate  of  shares  of  stock 
in  the  commission  company  held  by  the  bank 
as  collateral  belonged  to  Rogers,  and  was, 
It  was  agreed,  at  the  time  of  the  delivery  to 
the  garnishee,  and  has  been  ever  since,  of 
the  value  of  f  2,000.  Rogers  was  not  due  the 
bank  anything  except  the  notes.  Immediate- 
ly after  the  service  of  the  writ  the  bank  ap- 
plied the  $777.89,  without  Rogers'  authority, 
as  a  iiayment  on  the  $2,000  note.  After  serv- 
ice of  the  writ,  and  after  maturity  of  both 
notes,  Rogers  paid  to  the  bank  the  balances 
due  on  both  of  the  notes,  upon  condition  that 
the  bank  deliver  to  him  the  certificate  of 
shares  of  stock  of  the  Barse  Commission 
Company  held  by  it ;  and  the  bank  agreed  to, 
and  did,  release  and  deliver  the  certificate 
of  shares  of  stock,  together  with  the  can- 
celed notes  to  Rogers.  At  the  time  the  bank 
took  the  assignment  of  the  equity  of  Rogers 
in  the  live  stock  in  Oklahoma,  the  live  stock 
was  heavily  mortgaged  in  Oklahoma.  Rogers 
himself  sold  the  live  stock,  and  after  paying 
the  mortgage  there  was  left  from  the  pro- 
ceeds of  the  sale  of  the  same  the  sum  of 
$501.75.  This  sum  of  $501.75  was  the  value 
of  his  assigned  equity,  and  was  applied  by 
Rogers  on  the  note  held  by  the  Stockyards 
National  Bank. 

Slay,  Simon  &  Wynn,  of  Ft  Worth,  for  ap- 
pellants. Wm.  J.  Berne,  of  Ft  Worth,  for  ap- 
pellee. 

IJBYY,  3.  (after  stating  the  facts  as  above). 
[1]  By  proper  assignments  of  error  the  appel- 
lants contend  that  the  court  erred  in  render- 
ing Judgment  for  the  garnishee,  for  the  ^r- 
nlshee  admitted  that  it  held  money  and  ef- 
fects of  the  defendant  Rogers  at  the  time  the 
writ  was  served,  and  by  the  undisputed  evi- 
dence not  showing  any  legal  or  equitable  de- 
fense which  oitltled  It  as  against  the  api>el- 
lants  to  bold  such  money  and  efTects.  The 
several  matters  of  contest  were  a  general  de- 
posit in  the  bank  of  $777.80,  an  assignment 
of  an  equity  of  redemption  In  mortgaged  cat- 
tle, and  a  certificate  for  20  shares  of  stock 
in  the  Barse  Commission  Company,  a  private 
corporation.  It  Is  an  admitted  fact  that, 
when  the  writ  of  garnishment  was  served 


Hugh  Rogers,  the  defendant  in  the  original 
judgment  theretofore  obtained  by  plalntUCs 
had  standing  to  tils  credit  In  the  garnishee 
bank  on  general  deposit  the  sum  of  $777.88. 
As  against  the  right  of  the  appellants  to  sub- 
ject the  deposit  to  garnishment,  the  garnishee 
set  up  and  made  the  claim  that  it  had  the 
right  to  apply,  and  did  so,  the  deposit  as  a 
credit  payment  on  a  note  for  $2,000  previous- 
ly executed  to  it  by  Rogers,  because  Rogers 
was  a  nonresident  of  Texas  and  without 
property  in  this  state  save  that  in  the  posses- 
sion of  the  bank.  Rogers'  note  to  the  bank 
was  not  due  at  the  time  the  writ  was  served 
nor  at  the  time  of  the  answer.  Immediately 
upon  the  service  of  the  writ  of  garnishment 
the  bank,  through  its  president,  transferred 
and  applied,  without  authority  of  Rogers,  the 
deposit  as  a  credit  on  the  Rogers  note.  It 
being  an  admitted  fact  that  the  defendant 
Rogers  had  on  general  deposit  In  the  bank 
when  the  writ  was  served  the  sum  of  $777.- 
89,  it  would  appear  tliat  the  bank  was  In- 
debted to  the  defendant  in  that  sum  at  the 
time  of  the  service  of  the  writ  The  appel- 
lants' garnishment  lien  attached  when  the 
garnishment  writ  was  served  on  the  bank, 
and  as  a  consequence  the  appellants  would 
be  entitled  to  have  the  sum  paid  to  them, 
unless  the  garnishee  had  a  superior  right  or 
claim  to  it.  As  against  the  appellants'  lien, 
the  garnishee  only  predicates  the  right  to 
hold  the  deposit  debt  to  partly  satisfy  its  un- 
matured note  upon  equitable  grounds.  The 
garnishee  relies,  as  the  record  admits,  on  the 
bare  fact  that  the  defendant  was  a  nonresi- 
dent of  this  state.  Rogers  was,  it  appears,  a 
nonresident  of  tills  state,  and  was  at  the  time 
the  note  was  made  to  the  bank.  The  bare 
fact  that  the  defendant  was  a  nonresident  of 
this  state  would  not  of  Itself  atFord  a  valid 
equitable  ground  for  subordinating  the  ap- 
pellants' legal  lien  to  the  garnishee's  claim 
for  set-off  of  the  deposit  as  a  credit  on  its 
note  not  due.  If  the  garnishee's  debt  had 
been  due  and  Rogers  had  been  insolvent,  or 
if  Rogers  had  been  insolvent  in  connection 
with  the  fact  of  nonresidence,  such  special 
circumstances  might  have  formed  the  basis 
for  invoking  equity;  but  no  such  equity  is 
relied  on  in  the  pleading  or  proof.  Appel- 
lants' contention  should  be  sustained  that 
they  were  entitled  to  have  judgment  for  the 
debt  of  $777.89. 

[2]  As  to  the  equity  of  Rogers  in  the  mort- 
gaged cattle  assigned  to  the  bank  as  collater- 
al security  to  the  $2,000  note,  the  court  we 
think,  correctly  rendered  judgment  for  the 
garnishee;  and  the  ruling  Is  sustained.  It 
is  an  admitted  fact  that  the  assignment  was 
subject  to  prior  liens,  and  tliAt  the  cattle 
were  sold  by  Rogers,  and  that  out  of  the 
proceeds  of  the  sale  of  the  cattle  there  was 
coming  to  Rogers,  over  and  above  the  mort- 
gage debt,  the  sum  of  $501.75  which  was 
shown  to  be  the  value  of  the  equity.  Rogers 
testified,  and  it  appears  an  admitted  fact. 
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that  he  ai>plled  this  $501.75  on  June  4,  1909, 
whldi  date  was  prior  to  the  garnishee's  an- 
Bwer,  on  the  note  as  a  credit  payment,  and 
the  banlc  received  It  as  such.  Assuming  for 
the  moment  that  the  assignment  of  the  equi- 
ty to  the  ban^  as  security  for  the  note  was 
a  subject-matter  of  garnishment,  the  garnish- 
ment would  hold  to  appeiiants  only  the  bal- 
ance or  surplus  of  the  value  of  t!he  equity 
after  the  debt  of  the  banlc  it  was  pledged  to 
secure  was  paid  out  of  it  Carter  v.  Bush, 
79  Ter.  31,  15  S.  W.  187;  Menslng  v.  En- 
gelke,  67  Tex.  537,  4  S.  W.  202.  It  being  an 
admitted  fact  that  there  tiad  been  a  sale  of 
the  cattle,  and  the  equity  reduced  to  money 
and  applied  as  a  credit  on  the  note,  and 
there  was  no  surplus  remainiug,  before  the 
answer  of  the  garnishee,  the  garnishee  was 
entitled  to  judgment,  for  it  was  conclusively 
shown  that  there  was  no  excess  in  the  value 
of  the  property  over  the  amount  it  was  pledg- 
ed to  secure  to  he  subjected  to  garnishment 

The  next  point  involves  the  liability  of  the 
bank  as  the  possessor  at  the  time  of  the 
garnishment  of  the  certificate  for  20  shares 
in  the  Barse  Commission  Company  assigned 
and  deposited  with  it  by  Rogers  as  security 
for  the  $2,500  note.  In  the  determination  of 
tbe  question  it  is  merely  assumed,  without 
deciding  the  point,  that  the  Barse  Commis- 
sion Company,  the  corporation  issuing  the 
certificate,  has  become  so  completely  a  resi- 
dent of  this  state  by  coming  Into  this  state 
under  Its  laws  to  do  business,  as  that  its 
stock  may  be  garnished  or  levied  upon  in 
the  mode  prescribed  by  the  statute.  The 
question  as  to  what  classes  of  property  or 
indebtedness  may  be  reached  by  garnishment 
necessarily  must  depend  upon  tbe  statute 
auttiorlzlng  the  issuance  of  the  writ,  as  the 
remedy  by  garnishment  is  statutory.  The 
statute  makes  shares  of  stock  in  any  Joint- 
stod(  or  incorporated  company  a  subject- 
matter  of  levy  and  sale  under  execution. 
Article  3745,  R.  S.  Tbe  levy  Is  made  by 
leaving  a  notice  with  any  officer  of  the  com- 
pany. Article  3742,  R.  S.  With  respect  to 
shares  In  a  corporation,  under  tbe  garnish- 
ment statute  it  is  the  "share  or  interest  of 
the  defendant  in  such  company"  that  is  made 
of  a  gamishable  character  and  subjected  to 
sale  under  execution.    Article  206,  R.  S. 

[3]  It  is  generally  agreed  that  shares  in 
an  incorporated  company  are  the  aliquot 
parts  of  the  capital  stock,  and  merely  give 
to  the  owner  a  right  to  his  share  of  the 
profits  of  the  corporation  while  it  is  a  going 
concern  and  to  a  share  of  the  proceeds  of 
its  assets  when  sold  for  distribution  In  case 
of  Its  dissolution  and  winding  up.  The 
shares  do  not  give  to  their  owners  any  right 
in  the  property  Itself  of  the  company.  That 
remains  In  the  artificial  body  called  the  cor- 
poration. The  right  of  the  individual  share- 
holder, according  to  the  amount  put  into  the 
fund  of  the  corporation,  is  therefore  of  an 
incorporeal  natnrei  though  of  Talue*  not  ca- 


pable of  manual  delivery.  Considering  that 
the  share,  or  interest,  of  the  owner  in  tlift 
corporation,  is  an  Incorporeal  right  then  tbe 
nature  of  a  share  certificate  issued  by  the 
corporation,  as  here  in  controversy,  is  merely 
the  symbol,  or  paper  evidence,  of  property, 
and  stands  on  a  similar  footing  with  that 
of  other  muniments  of  title.  2  Thompson  on 
Corp.  (  2348 ;  Burrall  v.  Railway  Co.,  75  N. 
y.  211. 

[4]  Following  tbe  principle  that  a  share 
certificate  is  merely  the  written  evidence  of 
tbe  existence  of  shares  and  the  ownership 
of  them,  then  a  levy  of  execution  upon  the 
certificate  would  not  be,  it  is  evident  equiva- 
lent to  a  levy  on  the  share  or  interest  of  the 
owner  in  the  corporation,  any  more  than  tbe 
levy  on  a  bill  of  lading  would  be  a  levy  on 
the  goods  therein  described,  or  a  levy  on  a 
chattel  mortgage  Instrument  itself  wonld  be 
a  levy  on  the  chattels  mortgaged.    It  would 
be  a  xalld  levy  only  to  the  extent  that  sncb 
naked  paper  has  a  commercial  value,  and  no 
further.     Bearing  in   mind,   therefore,   that 
by  a  "share  of  sto<*"  and  "share"  in  a  cor- 
poration, as  used  in  the  statute,  is  meant 
an  intangible  interest  or  right,  in  legal  con- 
templation, of  the  owner  in  the  corporation 
property  or  fund,  and  that  a  share  certUcate 
Is  merely  written  evidence  of  the  existence 
and  ownershit>  of  the  share  or  interest  of 
such  owner,  it  Is  believed  that  the  owner's 
BtocSi  or  share   in   the  corporation  is  not 
reached  under  the  statute  by  either  a  levy 
of  execution  or  garnishment  upon  a  tsban 
certificate  as  sudi  Issued  by  tbe  corporation. 
It  Is  especially  provided  by  the  statute  tliat, 
in  order  for  the  creditor  to  reach  the  sharw 
or  interest  of  any  owner  of  shares  or  inter- 
est in  any  corporation  by  garnishment  tbe 
garnishment  shall  be  served  upon  the  incor- 
porated company   Itself.     Article  296,  B.  S. 
Under  this  mode  of  procedure  given  by  stat- 
ute, It  was  intended,  we  think,  to  regard  tbe 
stock,  for  the  purpose  of  garnishment  pro- 
ceeding, as  being  in  the  possession  of  tbe 
corporation  Itself.    So  it  would  follow  that, 
if  the  corporation  Itself  is  deemed  and  re- 
garded in  law  as  being  in  possession  of  tbe 
share  or  right  of  the  owner,  the  bank  here 
could  not  be  held  to  have  any  property  or 
eflTects,  beyond  the  value  of  the  naked  paper, 
of  Rogers  in  the  corporation,  in  its  posses- 
sion.   There  is  no  claim  by  pleading  or  proof 
here  that  the  certificate  itself  as  a  naked 
piece  of  paper  was  of  value:    therefore  no 
liability  on  that  point  is  here  involved.    Ac- 
cording to  many  authorities,  it  is  announced 
that  certificates  of  stock  in  the  hands  of  a 
third  person  cannot  be  subjected  to  tbe  debts 
of  the  owner  by  garnishment  served  on  such 
third  person.     See  Winslow  t.  Fletcher.  Si 
Oonn.   390,   4  Atl.   260,   56   AnL   R^».   122: 
Cooke  V.   HoUett  119  Mass.  148;    Armour 
Bros.  V.  Bank,  113  Mo.  12,  20  S.  W.  690,  33 
Am.   8t  Rep.  691;    Bank  y.   Williams,  112 
Mich.  664,  71  N.  W.  160;  Price  r.  Brady,  21 
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Tex.  614 ;  2  Cook  on  Corp.  S  491.  Coming  to 
the  coDclnslon,  as  we  bave,  tbat  the  bank 
-conld  not  be  here  held  liable  la  gramishment, 
Jadgment  was  properly  rendered  for  it,  we 
think,  by  the  court  on  this  particular  con- 
troversy. 

It  la  quite  common  to  deal  with  a  certifi- 
cate of  stock  as  did  Rogers  and  the  bank 
here.  In  such  transactions  a  purchaser  un- 
-der  foreclosure  undoubtedly  acquires  the 
equitable  title  to  the  stock  in  the  corpora- 
tion by  reason  of  the  assignment  and  power 
-of  sale,  and  such  purchaser  has  a  right  to 
-call  upon  the  corporation  to  clothe  him  also 
with  the  legal  title  by  permitting  a  transfer 
to  himself  on  its  books,  and  to  demand  a  new 
certificate  in  bis  own  name.  2  Thompson 
on  Coipw  I  2394.  But  it  must  be  understood 
that  the  question  here  involved  is  not  wheth- 
er the  bank  or  its  assign  is  clothed  in  equity 
with  all  the  rights  of  Rogers  as  against 
Rogers,  but  whether  the  garnishment  of  the 
-certificate  for  shares  as  such  was  a  valid 
seizure  of  the  shares  or  stock  of  Rogers  in 
the  corporation. 

As  the  court  erred  in  not  rendering  Judg- 
ment for  appellants  for  the  $777.89,  the  judg- 
ment must  be  reversed,  and,  as  the  facts  are 
admitted,  be  here  rendered  for  appellants 
Against  the  garnishee  for  that  sum  with 
legal  interest  from  the  date  of  the  trial  be- 
low. 

[I]  As  the  garnishee  by  its  answer  became 
itself  a  litigant  with  appellants,  the  attor- 
ney's fees  must  be  denied,  and  as  well  the 
costs  of  the  court  below  and  of  appeal  will 
be  taxed  against  the'  garnishee.  Moursund 
T.  Preiss,  84  Tex.  554,  19  S.  W.  T76;  article 
307,  B.  S. 


OONLBT  et  aL  t.  DAnGHTBRS  OF  THE 
REFUBI/IC  OF  TEXAS. 

<Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  13,  1912.    On  Motion  for  Re- 
hearing, Dec.  11,  1912.) 

1.  Statkb   (I    88*)  — Peopebtt— Statdtes  — 
"Cabx  ano  OnsTonr." 

Acts  Jan.  26.  1906  (Acts  29th  Leg.  c.  7), 
which  provided  that  upon  the  state's  receipt 
of  title  to  the  so-called  "Alamo  property"  the 
Oovemor  should  deliver  it,  together  with  the 
Alamo  charch  property  already  owned  by  the 
state,  to  the  custody  and  care  of  the  Daughters 
of  the  Republic  of  Texas,  a  private  corpora- 
tion, to  be  maintained  by  them  in  good  order 
and  repair  wittiout  cliarge  to  the  state,  and  to 
be  remodeled  only  upon  plans  adopted  by  the 
corporation  and  approved  by  the  Governor, 
and  tbat  all  the  property  should  be  subject  to 
future  legislation,  by  the  use  of  the  words 
"care  and  custody"  placed  the  corporation  in 
the  exclusive  and  absolute  control  within  the 
conditions  prescribed  by  the  act;  the  "care 
and  custody"  of  persons  or  property  carrying 
the  idea  of  exclusive  possession. 
[Ed.  Note.— For  other  cases,  see  States,  Dec. 

Dig.  {  sa*] 

2.  Statutes  (J  159*)— Repeai^Impucahon. 

Repeals  by  implication  are  not  favored  by 
the  courts,  and  a  statute  will  not  be  held  to 


repeal  an  existing  one  unless  there  is  irrecon- 
cilable repugnancy  between  them,  or  unless 
there  is  an  evident  design  on  the  part  of  the 
Legislature  to  supersede  all  prior  legislation  in 
connection  with  the  subject-matter  and  to  en- 
act a  complete  law  in  regard  to  it 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  (  229;    Dec.  Dig.  |  159.*] 

3.  States  {§  88*)— Disposition  of  Pbopkbt; 
— Statutes— Repeal. 

Act  Jan.  26,  1905  (Acts  29th  Leg.  c.  7), 
which  gave  to  the  Daughters  of  the  Republic 
of  Texas,  a  private  corporation,  the  exclusive 
care  and  custody  of  the  Alamo  property  owned 
by  the  state,  cliarged  with  its  repair  and  main- 
tenance, was  not  repealed  by  an  item  in  the 
appropriation  act  of  1911  (Acts  32d  I/eg.  c. 
3),  which  provided  "for  the  improvement  of 
the  Alamo  property  belonging  to  the  state  of 
Texas,  •  •  •  to  be  expended  under  the  di- 
rection of  the  superintendent  of  public  build- 
ings and  grounds  upon  the  approval  of  the  Gov- 
ernor, $5,000,"  the  latter  provision  being  in 
harmony  with  the  existing  law  and  merely 
supplementary  thereto,  so  that  before  the  appro- 
priation could  be  used  the  plans  therefor  ought 
to  l>e  made  by  the  corporation  and  approved  by 
the  Governor. 

[Ed.  Note.— For  otlier  cases,  see  States,  Dec. 
Dig.  I  8&*] 

4.  Injunction  (i  S5*)— Tbesfass  to  Pboper- 
TT— BiOHT  or  Action— TiTUB  op  Plaintiff. 

A  private  corporation  given  the  exclusive 
care,  custody,  and  possession  of  the  so-called 
"Alamo  property,"  owned  by  the  state,  by  leg- 
islative consent,  charged  with  its  repair  and 
maintenance,  had  the  right  and  duty  to  protect 
its  possession  from  a  trespasser  by  action  to 
enjoin  the  trespass. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  77 ;   Dec.  Dig.  g  35.*] 

6.  OoNBTirunONAL    Law    (|    26*)— Leoisla- 
TITS  Dbpabthbnt— Scope  of  Powers. 
'Within  constitutional  limits  the  power  of 
the  Legislature  in  the  enactment  of  laws  is 
supreme. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  30;    Dec.  Dig.  {  26.*] 

6.  States   (J   88*)— CusTonT  or  Pbopebty — 

CONSTITUTIONALITr  OF  STATUTE. 

The  superintendency  of  public  buildings  is 
a  legislative  o£Sce  which  may  have  ite  powers 
increased  or  restricted  or  be  abolished  by  the 
Legislature,  and  Act  Jan.  26,  1005  (Acts  29^h 
Leg.  e.  7),  which  gave  the  Daughters  of  the 
Republic  of  Texas,  a  private  corporation,  the 
exclusive  care  and  custody  of  the  so-called 
"Alamo  property,"  charged  with  its  care  and 
maintenance  for  historical  and  patriotic  pur- 
poses, was  constitutional. 

[EM.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  88.»] 

7.  States  (|  191*)— Actions— Eight  of  "Suit 
Against  State." 

State  officers,  who  without  legislative  au- 
thority or  sanction  trespass  upon  state  proper- 
ty given  by  express  enactment  into  the  exclu- 
sive possession  of  a  private  corporation,  do  not 
represent  the  state,  and  may  be  sued  as  any 
other  trespassers  upon  the  rights  of  possession 
would  be  sued;  a  suit  against  them  not  being 
a  suit  against  the  state. 

[Bid.  Note.— For  other  cases,  see  States,  Cent 
Dig.  H  179-184;    Dec.  Dig.  §  191.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6778;    vol.  8,  p.  7809.] 

8.  Ooepokations  (I  499*)— CoBPORATE  Pow- 
ers—CAPACirr  TO  Sue  AND  BE  Sued. 

A  private  corporation,  in  the  absence  of 
cliarter  or  statutory  provisions  to  the  contrary. 
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has  the  same  capacity  to  sue  and  he  sued  as 
a  natural  person;  the  power  to  sue  and  be 
sued  are  among  its  incidental  and  implied  pow- 
ers which  need  not  be  expressly  conferred. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  tS  1910,  1911,  1913-1919,  2030; 
Dec.  Dig.  I  499.*] 

9.  Injunction  (S  35*)— Prevention  of  Tres- 
pass—Suit BY  Corporation— CoNDiTioNB 
Precedent. 

A  private  corporation,  vested  by  the  Legis- 
lature with  the  exclusive  possession  and  con- 
trol of  property  belonging  to  the  state,  to  sus- 
tain a  suit  to  enjoin  a  trespass  need  not  show 
express  statutory  authority,  since  the  statute 
carried  with  it  the  grant  of  every  power  need- 
ed to  carry  its  purpose  into  effect. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  77;   Dec.  Dig.  §  35.*] 

10.  Corporations  (§  519*)— Civii.  Action— 
Presumption- Suit  Authorized  by  Corpo- 
ration. 

A  suit  by  a  corporation  sanctioned  by  its 
president  and  other  officers  will  be  presumed 
to  have  been  authorized  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {§  2085,  2068-2093;  Dec. 
Dig,  i  519.»] 

11.  States  (|  88*)— Control  of  Pubuo 
Property — Execution  of  Corporate  Pur- 
poses. 

It  was  not  a  condition  precedent  to  suit 
to  enjoin  a  trespass  to  real  property  owned  by 
the  state  and  given  by  it  into  the  exclusive  pos- 
session and  control  of  plaintiff,  a  private  cor- 
poration, that  plaintiff  should  allege  or  prove 
that  it  was  executing  the  charge  reposed  in  it; 
that  being  a  matter  only  between  it  and  the 
state,  to  be  inquired  into  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  §  88.*] 

12.  PEBPETinTiEs  (I  4*)  —  Constitutional 
AND  Statutory  Provisions— Custody  of 
State  Property. 

Act  Jan.  26,  1905  (Acts  29th  Leg.  c.  7), 
which  gave  to  a  private  corporation  the  exclu- 
sive possession  and  control  of  the  so-called 
"Alamo  property,"  belonging  to  the  state, 
charged  with  its  repair  and  maintenance  for 
historical  and  patriotic  purposes,  and  provided 
that  "all  of  said  property  being  subject  to  fu- 
ture legislation  of  the  state  of  Texas,"  did  not 
violate  Const  art  1,  {  26,  which  declares  that 
perpetuities  are  contrary  to  the  genius  of  free 
government  and  shall  never  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  il  4-44 ;  Dec.  Dig.  g  4.»] 

13.  Monopolies  (i  3*)— Constitutional  and 
Statutory  Provisions— Custody  or  Pub- 
lic Property. 

A  "monopoly,"  in  the  sense  forbidden  by 
Const  art  1,  8  26,  consists  in  the  ownership  or 
control  of  so  large  a  part  of  the  market  supply 
of  a  given  commodity  as  to  stifle  competition, 
restrict  the  freedom  of  commerce,  and  give  the 
monopolies  control  over  prices ;  and  hence  Act 
Jan.  26,  1905  (Acts  29th  Leg.  c.  7),  which 
granted  ^to  a  private  corporation  property  own- 
ed by  the  state  charged  with  its  repair  and 
maintenance   for  historical  and  patriotic  pur- 

f loses,  subject  to  future  legislation,  did  not  vio- 
ate  the  constitutional  provision,  since  it  was 
but  the  assumption  of  a  burden  which  deprived 
no  citizen  of  any  privilege  or  right  and  brought 
no  financial  gain  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4570-4574.] 


14.  Corporations  (|  28*)— Ircobporatiok 
AND  Organization— "Db  Faoio  Oosfora- 
tion." 

Although  a  private  corporation  may  not 
have  complied  with  all  the  statntory  require- 
ments, it  is  a  "de  facto  corporation.'' 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i|  26,  70;   Dec.  Dig.  {  28.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1841-1843.] 

15.  Corporations  (J  29*)  —  Incorporation 
AND  Organization— Vauditt— Collater- 
al Attack. 

The  corporate  existence  of  a  private  cor- 
poration cannot  be  attacked  in  a  collateral  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  77-79,  2504:   Dec  Dig.  f  29.»] 

16.  Corporations  (|  513*)— Actions— Neces- 
sity for  Alleging  Authority  to  Bring 
Suit. 

It  is  not  necessary  in  a  suit  b^  a  private 
corporation  to  allege  that  the  suit  is  authoris- 
ed by  the  board  of  directors. 

[E^.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  M  2017-2027,  2031-2034,  2036- 
2045;  Dec  Dig.  |  613.*] 

17.  Injunction  (§  46*)— Trespass  to  Real 
Property— Groun  ds. 

A  private  corporation  vested  by  legislative 
enactment  with  tne  exclusive  possession  and 
control  of  property  belonging  to  the  state, 
charged  with  its  care  and  maintenance,  on 
showing  that  its  possession  had  been  invaded 
and  injured  by  state  officers,  was  entitled  to 
an  injunction  restraining  the  trespass. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  $|  98,  99,  107 ;    Dec.  Dig.  S  46.*] 

On  Motion  for  Rehearing. 

1&  Statutes  (§  150,  New,  vol.  2  Key-No.  Se- 
ries) —  Repeal  —  Oonstitutionai.  Provi- 
sions. 

Const  art  3,  (  35,  which  provides  that 
"no  bill  (except  general  appropriation  bills, 
which  may  embrace  the  various  subjects  and 
accounts  for  and  on  which  moneys  are  appro- 
priated) shall  contain  more  than  one  subject 
which  shall  be  expressed  in  its  title,"  does  not 
authorize  the  passage  of  new  laws  or  the  re- 
peal of  old  ones  by  a  general  appropriation  bilL 

19.  Statutes  (|  154*)— Repeal— Consittu- 
tional  Provisions — Re-enactment. 

An  item  in  a  general  appropriation  act 
which  makes  no  reference  by  title  or  otherwise 
to  a  previous  legislative  act  could  not  amend 
such  act,  since  Const  art  3,  §  36,  provides 
that  no  law  shall  be  amended  by  reference  to 
its  title,  but  that  in  such  case  the  act  review- 
ed or  the  section  or  sections  amended  shall 
be  re-enacted  and  published  at  length. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  221 ;   Dec  Dig.  §  154.*] 

20.  States  (J  88*)— CiviL  AcnONS— Deniai. 
OF  Corporation's  Good  Faith. 

In  an  action  by  a  private  corporation  vest- 
ed by  the  Legislature  with  the  exclusive  pos- 
session and  control  of  public  property  belong- 
ing to  the  state,  charged  with  its  care  and 
maintenance  for  historical  and  patriotic  pur- 
poses, to  enjoin  a  trespass,  the  objection  that 
the  corporation  has  not  acted  in  good  faith 
with  the  state  cannot  be  considered;  that  be- 
ing a  matter  to  l>e  addressed  to  the  Legisla- 
ture. 

[Bd.  Note.- For  other  cases,  see  States,  Dec 
Dig.  I  88.*] 

Appeal  from  District  Court,  Bexar  Coontj' : 
J.  L.  Camp,  Judge. 
iDJunction  by  the  Daughters  of  the  Repub- 
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Uc  of  Texas  against  A.  B.  Conley  and  oth- 
ers. From  an  order  perpetuating  a  tempo- 
rary injunction,  defendants  appeal.  Af- 
firmed. 

J.  F.  Carl,  of  San  Antonio,  for  appellants. 
Webb  &  Goeth  and  Deiiman,  Franklin  & 
McGown,  all  of  San  Antonio,  for  appellee. 

FLY,  C  J.  Appellee,  a  private  corpora- 
tion duly  Incorporated  under  the  laws  of 
Texas,  instituted  this  suit  to  enjoin  Dr.  A. 
B.  Cionley,  individually  and  as  superintend- 
ent of  public  buildings  and  grounds,  J.  B. 
Nitschke,  individually  and  as  state  inspec- 
tor of  masonry,  and  X  M.  English,  individ- 
ually and  as  foreman  of  the  workmen  en- 
gaged in  trespassing  upon  certain  property, 
from  so  trespassing.  It  was  alleged  that,  by 
an  act  of  the  Legislature  of  Texas  dated 
January  26,  1905  (Acts  29th  Leg.  c.  7),  the 
Governor  was  authorized  to  purchase  the 
property  known  as  the  Hugo-Schmelt«er 
property,  formerly  a  part  of  the  .Alamo  Mis- 
sion and  adjoining  the  Alamo  Church,  which 
was  the  property  of  the  state;  that  the 
Governor  bought  the  property,  and  by  the 
act  of  the  Legislature  of  1905  he  was  re- 
quired to  deliver  the  property,  known  as  the 
Hugo-Schmeltzer  property,  as  well  as  the 
Alamo  Church  property,  to  the  custody  and 
care  of  the  Daughters  of  the  Republic  of 
Texas,  and  under  the  provisions  of  the  act 
the  custody,  care,  and  possession  of  the  prop- 
erty were  duly  delivered  by  the  state  of 
Texas  to  appellee;  that  appellants  wrong- 
fully and  unlawfully,  and  without  the  con- 
sent of  appellee,  had  entered  upon  the  prop- 
erty and  were  engaged  in  tearing  down  the 
improvements  and  were  threatening  to  remod- 
el the  same  and  erect  improvements  thereon 
without  the  consent  of  appellee  and  without 
the  authority  of  law.  A  temporary  writ  of 
injunction  was  granted  against  appellants, 
which,  on  a  final  hearing,  was  perpetuated. 

The  court  filed  the  following  findings  of 
fact,  which  are  adopted  by  this  court,  with 
the  emendation  of  a  few  unnecessary  words: 

"(1)  The  Daughters  of  the  Republic  of 
Texas  is  a  private  corporation,  duly  incor- 
porated under  the  laws  of  the  state  of  Tex- 
as, for  the  purpose  set  forth  and  alleged  in 
plaintiff's  petition  herein. 

"(2)  Under  the  act  of  the  Legislature  of 
the  state  of  Texas,  approved  January  26, 
1905,  as  averred  in  plaintiff's  petition  herein, 
the  state  of  Texas  through  its  Governor  pur- 
chased the  property  known  as  the  Old  Hugo 
&  Schmeltzer  Building  in  plaintiff's  petition 
fully  described,  and  being  a  part  of  what  is 
commonly  known  as  the  'Alamo  property,' 
and  previous  to  such  purchase,  the  state  of 
Texas  had  acquired  what  Is  known  as  the 
'Alamo  Mission'  property  proper  in  said  city 
of  San  Antonio ;  the  two  properties  together 
constituting  what  is  commonly  known  as  the 
Alamo  property  in  the  city  of  San  Antonio. 

"(3)  In  accordance  with  the  provisions  of 


said  act  of  the  Legislature,  said  two  prop- 
erties were  delivered  by  the  state  of  Texas 
into  the  custody  and  care  of  plaintiff  prior 
to  any  of  the  trespasses  alleged  in  plaintifCs 
petition,  and  at  the  time  of  the  said  alleged 
trespasses  said  plaintiff  was  in  possession  of 
said  property,  holding  the  care  and  custody 
of  same  under  the  terms  of  the  act  of  the 
Legislature  above  referred  to. 

"(4)  No  plan  for  any  changes  or  altera- 
tions or  remodeling  of  any  of  the  buildings 
upon  said  property  has  been  made  or  adopt- 
ed by  plaintiff  and  approved  by  the  Governor 
of  the  state  of  Texas. 

"(5)  No  plan  or  any  alteration  or  changes 
or  remodeling  of  any  of  said  buildings  had 
been  prepared  by  the  Governor  of  the  state 
of  Texas  and  submitted  to  plaintiff  for  con- 
sideration by  plaintiff. 

"(6)  Plaintiff  has  never  surrendered  said 
property  nor  the  care  or  custody  of  same  to 
any  one,  but  has  retained  such  possession, 
care,  and  custody  ever  since  the  delivery  of 
the  property  to  plaintiff. 

"(7)  The  defendants  in  their  official  capac- 
ities alleged  in  plaintlfTs  petition  entered 
upon  the  said  property  prior  to  the  filing  of 
plaintiff's  petition,  and  without  the  consent 
of  plaintiff  were  at  the  time  of  the  filing  of 
said  petition  engaged  in  tearing  down  cer- 
tain of  the  improvements  upon  said  property, 
making  excavations  thereon  for  rebuilding 
certain  of  the  improvements  thereon  and  for 
the  erection  of  new  improvements  thereon, 
and  were  rebuilding  certain  of  the  Improve- 
ments thereon  and  remodeling  certain  of  the 
improvements  thereon. 

"(8)  This  work  was  being  done  without 
any  plan  as  to  what  future  improvements 
would  be  made  upon  the  property  or  what 
remodeling  of  the  property  would  be  done, 
the  evidence  showing  that  the  work  was  be- 
ing done  without  any  fixed  or  definite  plan, 
and  the  defendants  were  unable  to  inform 
the  court  what  remodeling  of  any  improve- 
ments was  contemplated,  nor  what  improve- 
ments were  contemplated,  nor  what  changes 
in  the  present  building  were  contemplated 
by  them  or  by  the  Governor  of  the  state." 

Appellee  was  incorporated  for  the  purpos- 
es, and  given  the  authority,  as  follows: 
"First,  to  perpetuate  the  memory  and  spirit 
of  the  men  and  women  who  have  achieved 
and  maintained  the  independence  of  Texas. 
Second,  to  encourage  historical  research  into 
the  earliest  records  of  Texas,  especially  those 
relating  to  the  Revolution  of  1835,  and  the 
events  which  followed;  to  foster  the  preser- 
vation of  documents  and  relics,  and  to  en- 
courage the  publication  of  records  of  Indi- 
vidual service  of  soldiers  and  patriots  of  the 
Republic.  Third,  to  promote  the  celebration 
of  March  2d  (Independence  Day),  and  April 
21st  (San  Jacinto  Day) ;  to  secure  and  hal- 
low historic  spots  by  erecting  monuments 
thereon;  and  to  cherish  and  preserve  unity 
of  Texas,  as  achieved  and  established  by  the 
fathers  and  mothers  of  the  Texas  Revolu- 
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tlon.  This  association  may  bare  and  bold, 
by  purchase,  grant,  gift,  or  otherwise,  real 
estate  on  which  battles  for  the  independence 
of  Texas  were  fought;  such  monument  or 
monuments  as  may  be  erected  thereon;  and 
burial  grounds  where  the  dead,  who  fought 
and  died  for  Texas  Independence,  are  bur- 
led; and  personal  property,  consisting  of 
books,  manuscripts,  and  other  historical  rec- 
ords, relating  to  the  early  history  of  Texas ; 
and  relics." 

[1]  After  providing  for  the  purchase  of  the 
land  causing  this  controversy,  the  act  of  Jan- 
uary 26,  1905,  provided:  "Upon  the  receipt 
of  the  title  to  said  land,  the  Governor  shall 
deliver  the  property  thus  acquired,  together 
with  the  Alamo  Church  property  already 
owned  by  the  state,  to  the  custody  and  care 
of  the  Daughters  of  the  Republic  of  Texas, 
to  be  maintained  by  them  In  good  order  and 
repair,  without  charge  to  the  state,  as  a  me- 
morial to  the  heroes  who  Immolated  them- 
selves upon  that  hallowed  ground;-  and  by 
the  Daughters  of  the  Republic  of  Texas  to  be 
maintained  or  remodeled  upon  plans  adopted 
by  the  Daughters  of  the  Republic  of  Texas, 
and  approved  by  the  Governor  of  Texas; 
provided  that  no  alterations  shall  be  made  in 
the  Alamo  Church  proper,  as  it  now  stands, 
except  snch  as  are  absolutely  necessary  for 
its  preservation.  All  of  said  property  being 
subject  to  future  legislation  by  the  Legisla- 
ture of  the  state  of  Texas."  Undoubtedly, 
that  law,  in  plain  and  unequivocal  terms, 
gave  appellee  the  custody  of  the  property  in 
question  and  imposed  upon  it  the  duty  and 
burden  of  keeping  it  in  good  order  and  re- 
pair without  expense  to  the  state,  and  under 
that  law  appellee  took  possession  of  the  prop- 
erty and  assumed  the  responsibility  of  main- 
taining it  in  good  order  and  repair.  It  is  ap- 
parent that  by  "care  and  custody"  the  state 
intended  to  place  appellee  In  possession  and 
give  it  exclusive  and  absolute  control,  within 
the  limitations  prescribed  In  the  law,  over 
the  property.  The  state  intended  to  and  did 
lift  the  responsibility  from  itself  of  caring 
for  and  maintaining  the  property  and  placed 
those  burdens  upon  appellee.  No  other  rea- 
sonable intendment  can  be  deduced  from  the 
language  of  the  act  No  limitations  of  the 
powers  granted  to  appellee  were  made  except 
tltat  its  manner  of  maintenance  or  remodel- 
ing of  the  property  or  its  improvements 
should  meet  with  the  approval  of  the  Gov- 
ernor, and  that  the  Mission  Church  should 
not  be  changed  or  altered  unless  it  was  abso- 
lutely necessary  for  its  preservation.  With- 
in those  limitations  the  possession  and  au- 
thority over  the  property  were  exclusive  and 
supreme.  Those  statutory  checks  and  limita- 
tions of  the  power  of  the  custodian  of  the 
Alamo  property  were  enacted  to  prevent  any 
ill-considered  change  being  made  In  the  prop- 
erty which  the  state  desired  to  be  preserved 
and  cherished  "as  a  sacred  memorial  to  he- 
roes who  immolated  themselves  upon  that 
hallowed  ground." 


[2,  t]  Under  the  act  of  190S,  appellee  bad 
the  right  of  possession,  custody,  care  and 
control  of  the  Alamo  property,  and  has  to 
this  day,  unless  the  authority  has  been  can- 
celed  and  destroyed  by  subsequent  legisla- 
tion, and  that  is  the  contention  of  appellants. 
The  law  relied  on  as  a  repealing  act  is  an 
item  in  the  appropriation  act  of  1911  (Laws 
1911,  p.  6)  which  la:  "For  the  improvement 
of  the  Alamo  property  belonging  to  the  state 
of  Texas,  in  the  city  of  San  Antonio,  to  be 
expended  under  the  direction  of  the  super- 
intendent of  public  buildings  and  grounds, 
upon  the  approval  of  the  Governor,  $5,000.- 
00."  There  is  no  mention  of  the  statute  of 
1905  giving  the  Daughters  of  the  Republic 
of  Texas  control  of  the  property,  and  tite 
contention  is  that  by  implication  It  deprives 
it  of  the  custody  given  to  it  by  the  former 
law. 

Repeals  by  Implication  are  not  favored  by 
tlie  courts  of  the  country,  and  a  statute  will 
not  be  held  to  repeal  an  existing  one  unless 
there  is  an  irreconcilable  repugnancy  l>e- 
tween  them,  or  unless  there  is  an  evident  de- 
sign upon  the  part  of  the  Legislature  to  su- 
persede all  prior  legislation  in  connection 
with  the  subject-matter  and  to  enact  a  com- 
plete law  in  regard  to  it  The  item  from 
the  appropriation  bill  will  not  stand  snch  a 
test;  but,  on  the  other  hand,  it  is  in  per- 
fect harmony  with  the  existing  law  and  Is 
merely  supplementary  thereto.  There  is  not 
one  word  in  It  that  Indicates  any  desire  or 
intention  to  take  the  custody  of  the  Alamo 
property  from  the  hands  of  the  association 
of  Texas  women  which  had  accepted  the  bur- 
dens imposed  upon  it  by  the  state,  but,  on 
the  other  hand,  it  merely  loosened  the  purse 
strings  of  the  state  in  order  to  assist  in  the 
belated  work  of  preserving  these  relics  of 
our  heroic  dead. 

The  only  change,  if  any,  made  by  the  ap- 
propriation Item  of  1911,  was  to  give  the  su- 
perintendent of  public  buildings  the  right  to 
enter  the  Alamo  property  for  a  specific  pur- 
pose, that  of  directing  the  expenditure  of 
the  money  appropriated.  The  general  cus- 
tody of  the  property  was  not  disturbed.  The 
right  of  maintenance  and  remodeling  the  im- 
provements remained  the  same.  Before  the 
appropriation  could  be  used,  and  before  the 
state  officer  could  direct  its  disbursement, 
appellee  bad  to  make  plans  for  remodeling; 
and  those  plans  bad  to  be  approved  by  the 
Governor.  No  one  had  the  power  and  ao- 
thorlty  to  provide  plans  or  to  have  them  ex- 
ecuted but  the  Daughters  of  the  Republic  of 
Texas.  To  the  amount  of  |5,000  the  super- 
intendent of  public  buildings,  with  the  ap- 
proval of  the  Governor,  could  superintend 
the  disbursement  of  the  money  in  making 
changes  or  improvements  in  the  property. 
His  authority  began  and  ended  with  the  dl- 
rectfon  of  the  disbursement  of  the  $5,000. 

[4]  Appellee  being  undoubtedly  in  exclu- 
sive possession  and  having  the  care  and  cus- 
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tody  of  the  Alamo  property,  by  the  consent 
of  the  state  of  Texas,  expressed  through  Its 
legislatlYe  department,  had  the  right  and 
authority  to  repel  the  invasion  of  the  proper- 
ty by  any  trespasser.  It  stood  In  the  same 
relation  to  the  property  tliat  any  other  ac- 
tual, exclusive  possessor  of  land  does  against 
any  mere  stranger  or  wrongdoer,  who  has 
neither  title  to  the  possession,  nor  authority 
from  the  owner.  No  one  but  the  state  of 
Texas,  the  owner  of  the  land,  could  oust  it 
of  its  rightful  possession,  and  It  was  not 
only  the  privilege,  but  the  duty,  of  the  cus- 
todian of  the  property  to  defend  its  posses- 
sion against  any  trespasser.  Linard  v. 
Crossland,  10  Tex.  462,  60  Am.  Dec.  213; 
Wilson  V.  Palmer,  18  Tex.  692;  Bonner  v. 
Wiggins,  62  Tex.  125;  Park»  t.  BaUway, 
71  Tex.  182,  8  S.  W.  541;  Pacific  Express 
Oo.  y.  Dunn,  81  Tex.  85,  16  S.  W.  792;  Na- 
tional Bank  v.  Brown,  85  Tex.  80,  23  S.  W. 
862;  Watkins  v.  Smith,  91  Tex.  589,  45  S. 
W.  560. 

The  title  to  the  Alamo  property  is  in  the 
state  of  Texas,  and  it  alone  has  the  right 
and  authority  to  place  the  possession,  con- 
trol, and  custody  of  it  in  the  hands  of  anoth- 
er; sudi  permission  to  control  and  possess 
being  expressed  through  its  only  medium  of 
expression,  in  such  case,  the  legislative 
branch  of  the  government  It  alone  can 
legislate,  and  to  it  and  the  Clonstltution  of 
the  state  the  other  branches  of  the  govern- 
ment must  look  for  power,  guidance,  and 
authority. 

[S]  Within  constitutional  limits  its  power 
In  the  enactment  of  laws  is  supreme. 

[i]  It  had  the  power  and  authority  to  cre- 
ate the  office  of  superintendent  of  public 
buildings  and  grounds,  and  to  clothe  him 
with  authority  to  take  charge  and  control  of 
all  public  buildings,  grounds,  and  property, 
and  it  seems  clear  that  it  could  'take  the 
charge  and  control  of  any  public  property 
away  from  him  and  place  such  custody  in 
the  keeping  of  some  other  agency.  The  su- 
perintendent of  public  buildings  is  a  legis- 
lative office,  which  may  have  Its  powers  in- 
creased or  restricted,  or  the  office  altogether 
abolished,  by  the  liCglslature,  and  the  Leg- 
islature was  acting  within  Its  constitutional 
powen  when  It  placed  the  custody  of  the 
Alamo  property  in  other  hands  than  those  of 
the  superintendent  of  public  buildings.  This 
is  what  the  Legislature  Intended  to  do  by 
the  act  of  1905,  and  this  is  clearly  evidenced 
by  Its  adoption  of  the  Revised  Civil  Statutes, 
at  the  regular  session  of  1911,  containing  the 
law  of  1906  as  to  the  Alamo  property,  which 
Is  made  article  6394,  In  title  113,  relating  to 
public  buildings,  grounds,  and  parks,  wherein 
Is  found  the  only  authority  for  the  appoint- 
ment of  the  superintendent  of  public  build- 
ings. Under  that  same  title  are  provisions 
for  tb.e  appointment  of  Ban  Jacinto  park 
conunlsslonerB,  who  are  not  given  the  care 
and  custody  of  the  park,  but  who  are  an- 
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thorized  "to  advise  with  and  assist  the  su- 
perintendent of  public  grounds  in  the  im- 
provement, care,  and  preservation  of  the 
lauds  now  owned  and  hereafter  acquired  by 
the  state,  known  as  the  San  Jacinto  Battle- 
field." No  such  divided  or  concurrent  au- 
thority is  given  by  article  6394,  relating  to 
the  Alamo. 

We  do  not  think  that  the  contention  that, 
although  the  Alamo  property  was  "delivered 
to  the  care  and  custody  of  the  Daughters  of 
the  Kepubllc  of  Texas,"  the  custody  was  not 
exclusive,  can  be  sustained.  The  care  and 
custody  of  person  or  property  carries  with 
it  the  Idea  of  exclusive  possession.  This 
may  be  illustrated  by  our  divorce  laws, 
which  authorize  district  courts  to  "give  the 
custody  and  edncation  of  the  children  to 
either  father  or  mother,"  and  which,  every 
one  is  constrained  to  admit,  carries  with  It 
authority  to  one  of  the  spouses  not  confer- 
red on  the  other.  It  means  a  custody  ex- 
clusive of  the  other.  We  cannot  conceive  of 
one  person  having  the  "care  and  custody" 
of  property,  charged  with  repairing  and 
maintaining  It,  and  another  without  a  grant 
of  authority  taking  possession  and  making 
changes  and  Improvements  In  the  property. 
This  could  not  be  done  even  by  the  owner 
of  the  property  who  had  placed  his  property 
indefinitely  in  the  hands  of  another,  to  care 
for  it,  unless  done  in  a  legal  way  to  protect 
the  property.  The  state  of  Texas  had  rec- 
ognized the  exclusive  possession  of  the  prop- 
erty by  the  Daughters  of  the  Bepubllc  of 
Texas  ever  since  the  passage  of  the  law  of 
1906,  and  the  officers  sued  only  claim  the 
right  to  disturb  that  possession  by  authority 
of  the  quoted  clause  in  the  appropriation  bill 
of  1911. 

[7]  The  state  has  not  attempted  by  legisla- 
tive action  to  resume  possession  of  the  Ala- 
mo property,  and  has  not  authorized  appel- 
lants to  interfere  In  any  manner  with  the 
possession  and  custody  of  the  property  un- 
less appellee  should  invoke  such  interference 
by  Inviting  the  expenditure  of  the  money  ap- 
propriated by  the  Legislature.  It  has  not 
done  this,  and  the  officers  sued,  acting  with- 
out legislative  sanction  or  authority,  can 
be  sued  as  any  other  trespasser  upon  the 
rights  of  possession  would  be  sued.  They 
are  in  no  sense  representing  the  state  of 
Texas,  and  a  suit  against  them  is  not  a  suit 
against  the  state.  United  States  v.  Schwal- 
by,  8  Tex.  Civ.  App.  679,  29  8.  W.  90;  Id., 
87  Tex.  604,  30  S.  W.  436.  In  that  case 
Oen.  Stanley  and  other  military  officers  of 
the  United  States  were  trespassers  upon 
land  owned  by  Mrs.  Schwalby  and  they  were 
sued  by  her.  This  court  held  that  the  Unit- 
ed States  was  not  sued,  but  that  the  officers 
were  sued  as  trespassers.  The  Supreme 
Court  of  Texas  refused  a  writ  of  error,  and 
in  its  opinion  on  the  application  it  was  held : 
"The  proposition  that  Stanley  and  his  co- 
defendants,  although  officers  of  the  United 
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States,  and  In  possession  of  the  lot  nnder 
and  by  virtue  of  the  authority  of  the  Unit- 
ed States,  could  not  be  sued  for  the  property 
and  rents,  is  no  longer  open  to  contention." 
That  cause  was  taken  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States  (147 
U.  S.  608,  13  Sup.  Ct  418,  37  L.  Ed.  269; 
162  U.  S.  255,  16  Sup.  Ct  754,  40  Ij.  Ed.  960), 
and  that  tribunal  agreed  with  this  court 
that  the  ofiScers  could  be  sued  as  trespassers, 
but  held  that  the  title  of  the  United  States 
to  the  land-  was  good,  and  that  Judgment 
should  have  been  rendered  in  favor  of  the 
oflScers.  There  are  other  points  discussed 
in  that  case,  but  none,  except  that  mention- 
ed, is  applicable  to  this  case. 

The  noted  case  of  United  States  ▼.  Lee, 
106  U.  8.  196,  1  Sup,  Ct  240,  27  L  Ed.  171, 
involving  Arlington,  the  estate  of  Gen.  Rob- 
ert E.  Lee,  fully  sustains  the  Judgment  of 
this  court  In  the  Schwalby  Case,  and  that 
court  quoted  this  strong  presentation  of  the 
matter  raised  in  this  case,  from  Chief  Jus- 
tice Marshall  in  Osbom  v.  D.  S.  Bank,  9 
Wheat  738,  6  L.  Ed.  204:  "If  the  state  Of 
Ohio  could  have  been  made  a  party  defend- 
ant It  can  scarcely  be  denied  that  this 
would  be  a  strong  case  tor  an  injunction. 
The  objection  is  that  as  the  real  party  can- 
not be  brought  before  the  court  a  suit  can- 
not be  sustained  against  agents  of  that  par- 
ty; and  cases  have  been  cited  to  show  that 
a  court  of  chancery  will  not  make  a  decree, 
unless  all  those  who  are  substantially  inter- 
ested be  made  parties  to  the  suit  This  is 
certainly  true  where  it  is  In  the  power  of 
the  plaintiff  to  make  them  parties,  but  if 
the  person  who  is  the  real  principal,  the 
person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advan- 
tage it  is  done,  be  himself  above  the  law, 
be  exempt  from  all  Judicial  process,  it  would 
be  subversive  of  the  best-established  prtn- 
clpltis  to  say  that  the  laws  could  not  afford 
the  same  remedies  against  the  agent  em- 
ployed in  doing  the  wrong,  which  they 
would  afford  against  him  could  his  principal 
be  Joined  In  the  suit"  We  need  not  go  to 
that  extent  in  this  case,  because  no  author- 
ity was  shown  to  have  been  given  by  the 
state  of  Texas  to  appellants  to  invade  the 
rightful  possession  of  the  property  by  appel- 
lee. Again,  In  the  Osbom  Case  the  Supreme 
Court  said:  "In  deciding  who  are  parties 
to  the  suit  the  court  will  not  look  beyond 
the  record.  Making  a  state  officer  a  party 
does  not  make  the  state  a  party,  although 
her  law  may  have  prompted  his  action,  and 
the  state  may  stand  behind  him,  as  a  real 
party  In  Interest  A  state  can  be  made  a 
party  only  by  shaping  the  bill  expressly  with 
that  view,  as  where  individuals  or  corpora- 
tions are  intended  to  be  put  in  that  relation 
to  the  case." 

In  the  Lee  Case  Mr.  Justice  Miller  said: 
"In  the  case  supposed,  the  court  has  before 
It  a  plaintiff  capable  of  suing,  a  defendant 
who  has  no  personal  exemption  from  suit 


and  a  cause  of  action  cognizable  in  the 
court;  a  case  within  the  meaning  of  that 
term,  as  employed  in  the  Constitution  and 
defined  by  the  decisions  of  this  cotirt  •  •  • 
What  is  the  right  as  established  in  this 
case?  It  Is  the  right  to  the  possession  of 
the  homestead  of  plaintiff,  a  right  to  recover 
that  which  has  been  taken  from  him  by  force 
and  violence  and  detained  by  the  strong 
hand.  This  right  being  clearly  established, 
we  are  told  that  the  court  can  proceed  no 
further,  because  it  appears  that  certain  mili- 
tary officers,  acting  under  the  orders  of  the 
President  have  seized  this  estate,  and  con- 
verted one  part  of  it  into  a  military  fort  and 
another  Into  a  cemetery.  It  is  not  pretend- 
ed, as  the  case  now  stands,  that  the  Presi- 
dent had  any  lawful  authority  to  do  this, 
nor  that  the  legislative  body  could  give  him 
such  authority,  except  upon  payment  of  Just 
compensation.  The  defense  stands  here  sole- 
ly upon  the  absolute  immunity  from  Judicial 
Inquiry  of  every  one  who  asserts  authority 
from  the  executive  branch  of  the  govern- 
ment however  clear  It  may  be  made  that 
the  executive  possessed  no  such  power." 
The  suit  was  sustained  by  that  court 

[I]  Appellee  is  a  private  corporation  char- 
tered by  the  state  of  Texas,  and.  In  the  ab- 
sence of  charter  or  statutory  provisions  to 
the  contrary,  has  the  same  capacity  to  sue 
and  be  sued  as  a  natural  person.  The  pow- 
ers to  sue  and  be  sued  are  among  the  in- 
cidental and  Implied  powers,  from  the  ear- 
liest period  attributed  to  corporations,  and 
need  never  be  expressly  conferred.  Clark  & 
Marshall,  Prlv.  Corp.  f  26a  Having  a  pos- 
sessory right  in  the  property,  the  corpora- 
tion had  the  authorl^  to  prosecute  a  suit 
against  a  trespasser  on  the  property  as  bere- 
inbefore  Indicated. 

[I]  It  was  not  necessary,  in  order  to  sus- 
tain a  suit  to  prevent  a  trespass,  that  an- 
thority  should  be  given  by  the  statute  giv- 
ing the  corporation  the  custody  of  the  prop- 
erty. That  statute  carried  with  it  the  grant 
of  every  power  needed  to  carry  into  effect 
the  purposes  of  the  statute.  Such  iwwer 
was  Incidental  to  powers  granted.  The  case 
of  Charles  River  Bridge  v.  Warren  Bridge. 
11  Pet  420,  9  L.  Ed.  773,  has  no  appUcation 
to  the  facts  of  this  case. 

[II]  It  will  be  presumed  that  the  suit 
was  authorized  by  the  corporation,  as  it  was 
sanctioned  by  its  president  and  other  otD- 
cers.  Olcott  v.  Gabert  86  Tex.  121,  23  S. 
W.  985.  Appellants  had  no  right  to  Inquire 
into  such  authority  and  did  not  <>»  tbe 
trial,  attempt  to  do  so. 

[11]  It  was  not  a  condition  precedent  to 
instituting  the  suit  that  appellee  should  al- 
lege or  prove  that  it  was  executing  the  trust 
reposed  in  It  If  it  is  not  performing  the 
trust  that  is  a  matter  between  It  and  tl>« 
state  of  Texas,  to  be  inquired  Into  and  met 
by  the  Legislature.  No  power  has  been  vest- 
ed in  any  officer  of  the  state  government  to 
set  aside  the  law  and  take  possession    or 
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the  property  becanse  the  corporation  Is  not 
living  np  to  its  agreement  The  state  has  the 
authority  to  legislate  farther  in  regard  to 
the  matter,  bnt  it  has  not  done  so  in  a  way 
to  interfere  with  the  law  of  1905. 

[12, 13]  The  claim  that  the  act  of  1905  is 
contrary  to  and  In  violation  of  article  1,  I 
28,  of  the  Constitution  of  Texas,  in  regard 
to  perpetuities  and  monopolies,  cannot  be 
sustained.  That  section  Is:  "Perpetuities 
and  monopolies  are  contrary  to  the  genius  of 
a  free  goremment,  and  shall  never  be  al- 
lowed." The  power  granted  to  the  Daugh- 
ters of  the  Republic  of  Texas  was  not  a 
perpetuity,  because  appellants  are  contend- 
ing that  they  could  put  an  end  to  it,  and 
the  law  itself  states  "all  of  said  property 
being  subject  to  future  legislation  of  the 
state  of  Texas."  The  definition  of  a  monop- 
oly precludes  it  from  being  applied  to  a 
grant  of  power  to  an  association  to  assume 
the  burden  of  caring  for,  preserving,  and  re- 
pairing a  piece  of  property  belonging  to  the 
state.  "A  monopoly  consists  in  the  owner- 
ship or  control  of  ao  large  a  part  of  the 
market  supply  or  output  of  a  given  com- 
modity as  to  stifle  competition,  restrict  the 
freedom  of  commerce,  and  give  the  monopo- 
list control  over  prices."  Black's  Law  Dic- 
tionary: Queen  Ins.  C!o.  t.  State,  86  Tex. 
250,  24  S.  W.  397,  22  L.  R.  A  483.  That  is 
the  monopoly  the  Constitution  condemns, 
and  not  the  assumption  of  a  burden  which 
deprives  no  citizen  of  any  privilege  or  right, 
and  brings  no  financial  gain  to  the  person 
granted  certain  authority.  The  cases  dted 
have  no  application  to  a  case  of  this  char- 
acter. No  credit  or  aid  was  given  by  the 
state  to  the  corporation.  If  the  property 
was,  or  is,  revenue  producing,  the  revenue 
belongs  to  the  state  of  Texas,  for  the  simple 
and  plain  reason  that  no  revenues  have  been 
granted  to  appellee.  That  is  a  matter  which 
can  have  no  bearing  on  this  suit. 

The  act  of  1905  is  a  general  and  not  a 
special  act  It  applies  to  the  whole  state, 
and  not  any  particular  community  or  par- 
ticular persons.  This  question  is  not  raised 
by  any  proper  assignment  of  error,  but  is 
sought  to  be  presented  by  a  proposition  un- 
der an  assignment  which  refers  to  an  entire- 
ly different  matter. 

The  eighteenth  assignment  cannot  be  sus- 
tained. The  evidence  failed  to  show  that 
any  plan  had  been  proposed  by  the  Governor 
for  the  improvement  of  the  property,  and 
therefore  there  could  have  been  no  ratifica- 
tion of  the  same.  The  matter  ratified  was 
the  tearing  away  of  the  woodwork  and  other 
rubbish  but  the  record  fails  to  indicate  any 
ratification  of  any  plans  for  improvement 
or  repairs. 

[1 4, 1 S]  No  attempt  was  made  to  prove 
that  appellee  had  not  elected  a  board  of  di- 
rectors; bnt,  If  the  testimony  had  shown 
that  fact,  it  would  not  have  deprived  appel- 
lee of  the  right  to  prosecute  the  suit.  Al- 
though   appellee    may    not   liave   complied 


with  all  the  statutory  requirements,  it 
would  still  be  a  de  facto  corporation,  and 
its  corporate  existence  cannot  be  attacked 
In  a  collateral  proceeding.  Clark  ft  Mar- 
shall, Prlv.  Corp.  I  80,  pp.  226,  227.  The 
corporate  existence  of  appellee  has  been  ful- 
ly recognised  by  the  state.  The  facts  show 
a  board  of  directors  was  in  existence  under 
the  name  of  executive  committee. 

[II]  This  has  been  fully  recognized  in  De 
Zavala  v.  Daughters  of  the  Republic,  124  S. 
W.  160,  and  writ  of  error  denied  by  the -Su- 
preme Court  As  held  in  that  case,  it  was 
not  necessary  to  allege  nor  prove  that  the 
suit  was  authorized  by  the  board  of  direc- 
tors. 

[17]  Appellee  did  show  that  the  plans  be- 
ing followed  by  appellants  were  injurious, 
and  that  its  lawful  possession  had  been  in- 
vaded, and  that  was  a  sufficient  basis  for  a 
restraining  order.  Burnley  v.  Cook,  13  Tex. 
586,  65  Am.  Dec  79;  Buskirk  v.  King,  72 
Fed.  22,  18  C.  C.  A  418. 

We  have  given  all  of  the  assignments  care- 
ful attention,  and  have  arrived  at  the  con- 
clusion that  the  exclusive  custody  and  care 
of  the  Alamo  property  has  been  given  to  ap- 
pellee by  the  state;  that  it  alone  can  make 
plans,  which,  to  be  effective,  must  be  approv- 
ed by  the  Governor;  that  the  appropriation 
item  of  1911  did  not  repeal  any  part  of  the 
law  of  1905;  that  the  custody  and  care  of 
the  Alamo  property  is  still  confided  to  the 
Daughters  of  the  Republic  of  Texas;  and 
that  appellants  were  trespassers  thereon. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Appellants  pretermit  all  other  questions 
raised  in  the  brief  by  stating:  "The  sole 
question  to  be  determined  Is:  Did  the  court 
err  In  holding  that  the  act  of  the  Thirty-Sec- 
ond Legislature  of  Texas  did  not  repeal  the 
entire  act  of  January  26,  1905?" 

[II]  In  article  3,  i  35,  of  the  ConsUtutlon 
of  Texas,  It  Is  provided  that  "no  bill  (except 
general  appropriation  bills,  which  may  em- 
brace the  various  subjects  and  accounts  for 
and  on  which  moneys  are  appropriated)  shall 
contain  more  than  one  subject,  which  shall 
be  expressed  in  its  title."  That  section  does 
not  give  any  authority  to  pass  new  laws  or 
repeal  old  ones  through  the  medium  of  a  gen- 
eral appropriation  bill,  and  even  if  the  Leg- 
islature bad  Intended  to  repeal  the  act  of 
1905,  by  an  item  in  the  appropriation  bill,  it 
would  be  invalid  and  unconstitutional,  for 
such  bills  are  excepted  from  the  general  rule 
only  for  the  reason  that  they  might  appro- 
priate money  for  the  various  purposes  of  gov- 
ernment, without  naming  each  item  in  the 
title,  which  would  render  them  cumbersome 
and  very  onerous.  It  was  never  contem- 
plated that  a  valid  existing  law  should  be 
repealed  by  an  appropriation  of  money,  even 
though,  as  is  not  the  case  in  this  Instance, 
it  be  totally  inconsistent  with  the  terms  of 
the  existing  law.    No  case  has  been  dted,  or 
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has  come  to  onr  notice,  wbere  an  existing 
law  has  been  repealed  by  the  appropriation  of 
money  In  connection  with  the  subject-matter 
of  the  existing  law.  A  statute  might  be 
brought  Into  a  state  of  "innocuous  desue- 
tude," BO  that  It  might  languish,  and,  lan- 
guishing, perchance  might  die  of  inanition  by 
a  failure  to  appropriate  funds  necessary  to 
put  It  Into  operation,  but  the  Iicgislature  at- 
tempted a  novel  performance  tf  it  endeavored 
to  destroy  a  law  by  the  appropriation  of 
money  to  carry  it  into  effect. 

Admitting  that  a  repealing  act  mlgbt  be 
sandwiched  among  the  various  and  sundry 
items  of  a  general  appropriation  act,  still 
such  an  act  would  not  be  a  subject  or  ac- 
count for  and  on  which  moneys  are  appro- 
priated, and  should  be  expressed  in  the  title. 
It  was  never  contemplated  that  an  act  should 
be  repealed  by  an  Item  In  an  appropriation 
bill,  and  there  is  nothing  in  the  item  appro- 
priating the  $5,000  to  improve  the  Alamo 
property  that  evinces  any  desire  upon  the 
part  of  the  Legislature  to  take  the  custody 
of  the  property  from  those  to  whom  it  had 
been  intrusted  by  law.  We  must  presume 
that,  if  the  Legislature  desired  to  relieve  the 
association  of  Texas  women  of  the  custody 
and  care  of  the  Alamo  property,  it  would 
have  met  the  question  in  an  open,  manly 
way,  and  would  not,  at  a  called  session,  con- 
vened for  certain  purposes,  have  slipped  an 
item  into  a  general  appropriation  bill,  in 
order  to  repeal  one  of  the  statutes  of  the 
state. 

[11]  Even  if  the  Item,  which  is  dignified 
by  appellants  by  being  called  a  "repealing 
act,"  had  been  Intended  as  an  amendment  of 
the  act  of  1905,  it  would  not  be  In  harmony 
with  article  3,  i  36,  of  the  Constitution, 
which  provides  that  no  law  shall  be  amended 
by  reference  to  its  title,  "but  in  such  case 
the  act  reviewed  or  the  section  or  sections 
amended  shall  be  re-enacted  and  published  at 
length."  No  reference  whatever  is  made  In 
the  appropriation  Item  to  the  act  of  1905, 
by  title  or  otherwise.  The  sole  object  of  the 
appropriation  of  1911  was  to  assist  the  trus- 
tees and  custodians  of  the  Alamo  in  caring 
for  and  improving  the  property. 

[20]  As  to  the  charge  that  the  Daughters 
of  the  Republic  of  Texas  have  not  made  any 
efforts  to  Improve  the  property,  and  have  not 
acted  in  good  faith  with  the  state,  this  court 
has  nothing  to  do;  but  that  matter,  if  de- 
serving of  presentation  to  any  branch  of 
the  state  government,  must  be  addressed  to 
the  Legislature,  which  gave  appellee  its  au- 
thority and  alone  can  take  It  away. 

This  court  has  not  held,  as  so  zealously,  If 
not  Intemperately,  asserted  by  appellanta  in 
their  motion,  that  the  money  appropriated 
should  be  distributed  by  the  Daughters  of 
the  Republic  of  Texas,  but  have  held  that  uo 
officer  of  the  state  government  has  the  au- 
thority to  dispossess  that  organization  of  the 


custody  of  property  confided  to  it  by  the  Leg- 
islature. This  court  has  nothing  to  do  with 
the  question  of  the  expenditure  of  the  mon- 
ey appropriated,  and  does  not  propose  to  be 
led  off  into  the  consideration  of  such  ques- 
tions, which  have  no  bearing  whatever  upon 
the  law  and  merita  of  this  case. 
The  motion  for  rehearing  Is  overruled. 


COMPTON  T.  AHRENS  &  OTT  MFG.  CO. 

(Conrt  of  Civil  Appeals  of  Texas,    Galveston. 

Nov.  22,  1912.) 

1.  Payment  (I  89»)— Application— Righi  op 
Obeditobs. 

Where  a  debtor  making  a  payment  gives 
no  direction  as  to  the  application  thereof,  the 
creditor  may  generally  do  so;  and  the  appli- 
cation need  not  be  made  by  him  at  the  time 
of  payment,  provided  it  is  done  within  a  rea- 
sonable  time   thereafter. 

[Ejd.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  H  101-114:   Dec.  Dig.  I  39.  •] 

2.  Patmknt     (I     76*)— Application  — Evi- 
dence. 

The  application  by  a  creditor  of  a  pay- 
ment, where  the  debtor  gives  no  directions  as 
to  application,  may  be  establlahed  by  drcnm- 
stances. 

lEd.   Note. — For  other  cases,  see   Payment, 
Cent  Dig.  239;   Dec.  Dig.  {  75.*] 
8.  Payment    (|    76*) —•  Application  —  Evi- 
dence. 

A  goarantT.  covered  $1,200  of  an  account 
of  $1,450.53.  The  debtor  made  a  partial  pay- 
ment of  $600,  without  direction  as  to  its  ap- 
plication. The  guarantor  was  advised  of  the 
payment  and  three  months  thereafter  the 
creditor  demanded  payment  of  the  balance  doe 
on  the  account,  and  the  guarantor  replied  that 
a  remittance  would  be  made  about  a  designat- 
ed future  date.  Held,  that  the  creditor  first 
applied  the  partial  payment  to  the  amount  in 
excess  of  the  guaranty,  and  the  balance  on 
the  guaranty,  so  that  the  guarantor  was  liable 
for  Uie  balance. 

[Eld.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  S  239;    Dec  Dig.  i  75.*] 

Error  from  Galveston  County  Court;  James 
B.  Stubbs,  Special  Judge. 

Action  by  the  Ahrens  ft  Ott  Manofactnrlng 
Company  against  E.  H.  Compton  and  anoth- 
er. There  was  a  judgment  for  plaintiff,  and 
defendant  named  brings  error.    Affirmed. 

Geo.  G.  Clougb,  of  Galveston,  for  plaintiff 
in  error. 

REESE,  J.  This  is  an  appeal  from  t 
Judgment  of  the  county  court  E.  H.  Comp- 
ton was  sued,  along  with  his  principals,  by 
Ahrens  &  Ott  Manufacturing  Company  as 
guarantor  of  a  certain  account  for  goods  and 
merchandise  sold  by  appellee  Ahrens  &  Ott 
Company  to  the  Compton  Plumbing  Compa- 
ny, or  Compton  &  Athey.  The  entire  account 
amounted  to  $1,450.53.  The  guaranty  of  ap- 
pellant covered  $1,200  of  the  account  The 
principal  debtors  made,  at  three  different 
times,  paymente  amounting  in  the  aggregate 
to  $940,  which  appellees  claimed  should  be 
applied,  or  had  been  applied  by  tliQm,  to  tQit 
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part  of  the  account  not  covered  by  the  guar- 
anty, leaving  the  guarantor  liable  for  the  en- 
tire balance  of  $510.  On  the  other  hand, 
appellant  contends  tliat  the  amounts  paid 
should  be  applied  to  that  part  of  the  account 
secured  by  the  guaranty,  which  would  have 
left  only  $260  for  which  he  would  be  liable. 
The  case  was  tried  without  a  Jury,  and  the 
court  held  with  appellees,  and  rendered  Judg- 
ment against  the  principal  debtor,  appellant 
(the  guarantor),  for  $i510.53,  from  which 
judgment  he  appeals  by  writ  of  error.  We 
nse  the  terms  of  appellant  and  appellees  for 
brevity. 

The  debtor  gave  no  directions  as  to  the 
application  of  the  several  payments.  So  far 
as  the  books  of  appellees  show,  they  were 
credited  generally  upon  the  account  of  $1,- 
450.53.  It  this  were  all  that  there  was  on 
this  point,  we  would  be  confronted  with  the 
vexations  question,  upon  which  there  Is  so 
much  conflict  in  the  authorities,  at  least  in 
the  practical  application  of  principles  to  the 
concrete  facts  of  particular  cases,  of  the 
application  of  payments  by  the  court,  as  be- 
tween several  Items  of  indebtedness,  when  no 
application  has  been  made  by  either  debtor 
or  creditor  before  suit  brought 

[1]  The  debtor  having  made  no  application, 
the  creditor  had  the  right,  generally,  to  do 
so;  and  It  Is  not  necessary  that  such  appli- 
cation should  have  been  made  by  him  at  the 
time  of  payment,  provided  it  be  done  within 
a  reasonable  time  thereafter.  Stone  v.  Pet- 
tus,  47  Tex.  Olv.  App.  14,  103  S.  W.  416;  80 
Cyc.  1238. 

[2]  Such  application  may  also  be  establish- 
ed by  drcnmstances.  Bray  v.  Grain,  69  Tex. 
652 ;  30  Cyc.  1237. 

[S]  Three  months  after  the  first  payment 
of  $500  had  heea  made,  and  of  which  appel- 
lant had  been  advised,  reducing  the  entire 
account  to  $974.43  (Interest  Included),  appel- 
lees wrote  to  appellant  as  follows:  "As  you 
have  not  seen  fit  to  reply  to  our  recent  com- 
munication relative  to  the  account  of  Athey 
&  Compton  of  $974.43,  which  was  guaranteed 
by  you,  we  are  surprised  at  yotur  ignoring 
our  letter,  and  we  take  this  means  of  ad- 
vising that  unless  we  receive  some  assurance 
from  you  that  this  account  will  be  paid  with- 
in a  short  time  It  Is  our  Intention  to  place 
same  In  the  hands  of  our  attorney.  We  hope 
that  you  will  not  permit  matters  to  be 
brought  to  this  Issue  but  that  yon  will  ar- 
range to  see  that  check  is  forthcoming  with- 
out delay."  Appellant  replied  to  this  letter 
as  follows:  "Tours  of  the  30th  Inst  Is  at 
hand,  and  I  have  written  you  on  different  oc- 
casions in  regard  to  Athey  ds  Compton's  ac- 
count and  I  assure  you  that  everything  is  all 
O.  K.  Their  collections  have  been  very  slow 
in  the  past  month.  I  think  they  will  be  able 
to  make  a  remittance  about  the  20th  of  this 
month.  Hoping  this  is  satisfactory,  I  re- 
main." 


Appellant  knew  that  $500  had  been  paid  on 
the  entire  account  If  this  had  been  applied 
to  that  part  secured  by  his  guaranty.  It 
would  have  reduced  the  amount  for  which  be 
was  liable  to  $700.  This  letter  Is  a  demand 
upon  appellant  for  $974,  and  Indicates  that 
so  much  of  the  $500  as  was  required  for  that 
purpose  bad  been  applied  to  the  payment  of 
the  unsecured  part  of  the  account  and  the 
balance  applied  to  that  iMrt  secured  by  the 
guaranty.  In  no  other  way  would  appel- 
lant's liability  be  the  amount  for  which  de- 
mand was  made  on  him  by  appellees.  We 
think  It  a  reasonable  inference  or  deduction  ' 
from  this  drcnmstanoe  that  appellees  had  at 
the  time  of,  or  previous  to,  the  date  of  this 
letter  made  such  application  of  the  $500. 
The  letter  was  certainly  sufficient  to  so  in- 
form appellant  who  In  bis  reply  made  no 
objection  thereto,  but  apparently  acquiesced 
therein.  The  trial  court  so  construed  this 
correspondence,  and  found  that  there  bad 
been  such  application  of  this  payment  We 
think  this  conclusion  was  correct.  This  left 
the  entire  balance  of  $974  then  due  secured 
by  the  guaranty.  Subsequent  payment  reduc- 
ed this  amount  to  the  amount  for  which 
Judgment  was  rendered  against  appellant,  as 
guarantor.  We  find  no  error,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


ROYAL  NEIGHBORS  OP  AMERICA  v. 
BRATCHER. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  17,  1912.     Rehearing  Denied 

Dec.  19,  1912.) 

1.  INSUBANCK    (I  723*)— Benefit  CMmn- 

OATB— "AbOBTION"— "MlSCABBlAOE." 

Decedent  having  applied  for  insurance  in 
a  mutual  benefit  society,  answered  that  she 
had  never  had  any  local  disease,  personal  in- 
inry,  or  illness  of  any  kind,  but  in  answer  to  the 
medical  qnestionB  stated  that  her  last  confine- 
ment was  in  1908,  and  that  she  had  had  two 
miscarriages  from  overexertion.  In  an  action 
on  the  certificate,  it  was  shown  that  in  1903, 
about  seven  years  prior  to  decedent's  death,  she 
suffered  an  abortion  when  she  was  about  three 
months  advanced  in  pregnancy,  and  that  about 
three  years  later  another  occurred  at  about 
the  same  stage.  Held,  that  since  the  words 
"abortion"  and  "miscarriage"  are  synonymous, 
both  meaning  prematnre  parturition,  there  was 
no  breach  of  warranty  or  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1859-1865;    Dec  Dig.  |  723.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  20,  21;    voL  6,  pp.  4630,  4531.] 

2.  irsubarcb   ({  723*)— misbepbeskntatiok 
— Matebiautt. 

Where  insured  denied  that  she  had  had 
any  illness  within  seven  years  prior  to  her 
application,  proof  that  her  physicians  treated 
her  for  headache  three  years  prior  to  the  date 
of  the  policy  did  not  necessarily  defeat  plain- 
tiff's right  to  recover,  the  Jury  being  anthor- 
iied  to  find  that  such  illness,  if  any,  was  not 
material  to  the  risk  assumed  within  Acts  31st 
Leg.   (2d  Ex.  Seas.)   c.  22. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  i|  1869-1866;   Dec.  Dig.  (  723.*] 
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Appeal  from  District  Court,  Cooke  Coun- 
ty; dem  B.  Potter,  Judge. 

Action  by  Andy  Bratcber  against  the 
Royal  Nelgbbors  of  America.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Stuart,  Bell  &  Moore,  of  GalnesriUe,  for 
appellant  Davis  &  Davis,  of  Gainesville, 
for  appellee. 

HODOES,  J.  The  appellant  is  a  fraternal 
benefit  insurance  society,  of  which  Mrs.  Car- 
rie Bratcber,  the  deceased  wife  of  the  ap- 
pellee, was  a  member  in  good  standing  at 
the  time  of  her  death.  This  suit  is  to  re- 
cover the  amount  due  upon  a  iMUcy  of  in- 
surance Issued  on  the  life  of  Mrs.  Bratcher, 
payable  to  the  appellee.  A  trial  before  a 
Jury  resulted  in  a  verdict  against  the  appel- 
lant for  the  full  sum  sued  for. 

[1]  The  first  error  assigned  Is  the  refusal 
of  the  court  to  grant  the  motion  for  a  new 
trial,  based  upon  the  ground  that  the  ver- 
dict was  against  the  great  weight  and  pre- 
ponderance of  the  evidence.  The  principal 
defense  urged  in  the  trial  court  was  the 
falsity  of  answers  made  by  the  deceased  in 
her  application  for  the  Insurance.  The  par- 
ticular questions  referred  to  and  discussed 
in  appellant's  brief  are  the  following:  "Have 
you  within  the  last  seven  years  consulted 
any  person,  physician,  or  physicians  in  re- 
gard to  a  personal  ailment?  Have  you  ever 
had  any  local  disease,  personal  injury,  ill- 
ness of  any  kind  or  nature,  serious  or  other- 
wise?" To  both  of  these  questions  the  ap- 
plicant answered,  "No."  It  is  claimed  that 
these  answers  were  false,  and  for  that  rea- 
son the  policy  was  void  under  the  terms  of 
the  conditiqps  npon  which  it  was  issued. 

The  evidence  shows  that  in  1903,  about 
seven  years  prior  to  her  death,  Mrs.  Bratcb- 
er suffered  an  abortion  when  she  was  about 
three  months  advanced  tn  pregnancy,  and 
that  about  three  yean  later  another  occur- 
red at  about  the  same  stage.  Neither  of 
these  appears  to  have  been  attended  with  any 
consequences  which  affected  her  health.  Some 
time  after  the  last  miscarriage  a  physician 
was  called  in  upon  one  occasion  to  treat  her 
for  sick  headache  from  which  she  also  fully 
recovered.  The  record  does  not  inform  us 
whether  she  called  in  the  physician,  or  thut 
it  was  done  by  her  husband.  The  testimo- 
ny all  indicates  that  at  the  time  this  pol- 
icy was  issued  Mrs.  Bratcher  had  fully  re- 
covered from  the  effects  of  her  previous  ail- 
ments, and  was  in  good  health,  ller  deiitli 
was  due  to  ulceration  of  the  stomach,  ac- 
cording to  the  testimony  of  the  physician 
who  attended  her.  On  the  reverse  side  of 
her  application  for  insurance  appears  a  list 
of  questions  under  this  heading:  "Camp 
physician  to  fill  in  this  page."  In  a  subdi- 
vision of  the  questions  which  follow  is  a 
group  to  be  answered  by  female  applicants. 
The  record  there  shows  the  following  ques- 


tions and  answers:  "Oive  date  of  last  con- 
finement— 1908;  How  many  miscarriages — 2 
times;  Olve  cause  of  miscarriages— overex- 
ertion." Tlie  camp  physidan  who  inserted 
those  answers  testified  as  follows:  "At  the 
time  I  examined  her  she  was  in  good  health. 
I  was  fairly  positive  she  was  in  good  health. 
These  answers  on  this  application  •  •  * 
are  in  my  handwriting.  She  told  me  about 
the  two  miscarriages  she  had.  I  did  not 
give  the  date  at  the  time.  They  sent  the  pa- 
per back  for  correction,  and  I  got  the  paper 
and  corrected  it  I  got  that  from  the  fam- 
ily physician,  Dr.  Seagraves."  Unless  there 
is  a  substantial  and  generally  recognized  dis- 
tinction between  the  meaning  of  the  words 
"abortion"  and  "miscarriage,"  appellant  was 
fully  and  truthfully  informed  of  the  two 
abortions  relied  on  to  prove  falsity  in  the 
answers  made.  In  the  standard  dictionaries 
one  is  treated  as  a  synonym  of  the  other. 
Both  mean  premature  [larturitlon.  As  to 
these  ailments  there  was  no  ground  for  hold- 
ing the  policy  void  because  of  incorrect  an- 
swers. Supreme  Lodge  t.  Jones,  143  S.  W. 
247. 

[2]  The  Jury  might  easily  have  concluded 
that  the  calling  in  of  a  physician  to  treat 
her  for  headache  three  years  prior  to  the 
date  of  the  policy  was,  even  if  incorrect,  not 
"material  to  the  risk  assumed."  Acts  Slst 
Leg.  (2d  Ex.  Sess.)  p.  443.  The  Jury  was 
charged  in  accordance  with  the  provisions  of 
the  statuta  United  N.  B.  A.  v.  Baker,  141 
S.  W.  541.  There  was  no  error  in  giving 
the  charge  complained  of,  nor  In  refusing  the 
special  charges  presented. 

The  Judgment  is  affirmed. 


ALBRECIIT  et  al.  v.  LIONOSKI. 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.     Dec.   4,    1912.) 

Appeal  and  Ebbob  (§  560*) — Statkmert  of 

Facts— Pbepabatior— Form. 

Where  a  statement  of  facts  consisting  of 
50  pages,  6  of  which  contained  documentary 
evidence,  and  of  the  remaining  53  over  30 
contained  questions  and  answers,  and  about  20 
consisted  entirely  of  questions  and  answers. 
objections  and  mlings,  apparently  copied  from 
the  stenographer's  transcript,  two  pages  being 
taken  up  by  a  single  controven^  between  ooon- 
sel  with  reference  to  the  admissibility  oC  cer- 
tain evidence,  interspersed  with  quesaons  and 
remarks  by  the  court,  instead  of  the  whole  be- 
ing reduced  to  a  distinct  statement  in  narra- 
tive form,  it  was  a  violation  of  district  court 
rules  72-78  (142  S.  W.  zzii)  and  Acts  32d  Leg. 
c.  110,  (  6,  and  was  subject  to  a  motion  to 
strike. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2490-2403;  Dec.  Dig.  i 
560.»] 

Appeal  from  District  Court,  Dimmit  Oiron- 
ty;  J.  F.  MuUally,  Judge. 

Action  between  O.  A.  Albredit  and  others 
and  Charles  Llguoskl.  From  a  Judgment  in 
favor  of  Lignoskl,  Albreoht  and  others  ap- 
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IMaL    On  motion  to  strike  the  statement  of 
facts.    Oranted. 

Wm.  H.  DaviB,  ot  Crystal  City,  Colon 
Schott,  of  Cincinnati,  Vanderroort  &  Jolin- 
Bon,  of  Carrlzo  Springs,  and  Magus  Smith,  of 
Pearsall,  fcr  appellants. 

MOUBSUND,  3.  Pursuant  to  ajniellee's 
motion  to  strike  out  the  statement  of  facts 
filed  in  this  cause,  we  have  examined  tha 
same,  and  find  that  it  does  not  comply  with 
the  rules.  In  that  much  of  it  consists  of  ques- 
tions and  answers,  interspersed  with  objec- 
tions by  counsel  and  ralings  by  the  court 
Abont  6  pages  contain  docnmentary  evidence. 
Ont  of  the  remaining  S3  pages,  over  30  con- 
tain questions  and  answers,  and  about  20 
consist  entirely  of  questions  and  answers, 
objections  and  ralings,  apparently  copied 
from  the  stenographer's  transcript  Abont  2 
pages  are  entirely  taken  up  by  a  single  con- 
troTcrsy  between  counsel  in  regard  to  the 
admissibility  of  certain  evidence,  interspers- 
ed with  questions  and  remarks  by  the  court 
We  cannot  agree  with  appellants'  contention 
that  questions  and  answers  were  only  copied 
when  necessary  to  an  understanding  of  the 
testimony  of  the  witnesses.  In  our  opinion, 
practically  all  the  questions  and  answers 
could  have  been  reduced  to  a  succinct  state- 
ment in  narrative  form. 

We  conclude  that  the  rules  have  been  fla- 
grantly violated  In  the  preparation  of  this 
statement  of  facts,  and  that  it  f&  our  duty  to 
grant  the  motion  to  strike  same  from  the 
record.  Bules  72  to  78  of  the  district  court 
(142  8.  W.  xxll);  Acts  82d  Leg.  c.  119,  S 
6 ;  Brown  t.  Vizcaya,  54  S.  W.  686 ;  Caswell 
V.  Hopson,  43  S.  W.  640 ;  Wentwortb  ▼.  EUig, 
49  S.  W.  696;  Heldenhelmer  v.  Tannen- 
baum,  23  Tex.  Civ.  App.  567,  56  S.  W.  776; 
Albers  v.  Boberts,  150  S.-  W.  596. 

Motion  granted. 


HOUSTON  OIL  CO.   OF  TEXAS  ▼. 

POWELL,  District  Judge. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  9,  1912.) 

1.  Affbai.  and  Ebbob  ({  655*)— Becobd — CoB- 

BECTION — JCBISDICnON. 

The  district  court  has  jurisdiction  to  correct 
on  motion  the  record  on  appeal,  by  striking 
therefrom  conclusions  of  fact  and  law  not  sign- 
ed and  filed  within  the  time  allowed  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2823-2825;  Dec.  Dig.  { 
656.*] 

2.  Mardakus  ({  57*)— CouPELLino  Oobbbo- 

nON  OF  BKCOBD  on  AFPBAI. — ^BBIfXDT. 

Mandamus  lies  to  compel  the  district  court 
to  correct  the  record  on  appeal,  when  necessary 
to  have  the  error  corrected. 

[Ed.  Note.— For  other'  cases,  see  Mandamus, 
Cent  Dig.  if  68,  114-120;    Dec  Dig.  |  57.»] 

3.  llANDAMXTS    (i    16*) — COUPELUNO    CoBBXO- 

TION  OF  Becobd  ow  Appkai,— Bemedt. 
Where  the   record   on  appeal  conclusively 
shows  that  the  conclusions  of  fact  and  law  were 


not  filed  within  the  statutory  time,  and  that  the 
indorsement  of  filing  within  the  time  was  pur- 
suant to  an  order  of  the  court  made  under  the 
belief  of  the  existence  of  an  agreement  of  the 
parties,  mandamus  does  not  lie  to  compel  the 
district  court  to  correct  the  record  by  striking 
therefrom  the  condasions  of  fact  and  law. 

[Eid.  Note. — ^For  other  cases,  see  Mandamus, 
CJent  Dig.  H  48,  59,  60;   Dec.  Dig.  S  16.*J 

Appeal  from  District  Court,  Sabine  Ck>an- 
ty;  W.  B.  Powell,  Judge. 

Mandamus  by  the  Houston  Oil  Company  of 
Texas  agahist  W.  B.  Powell,  District  Judge, 
to  compel  the  judge  to  hear  and  determine 
the  question  of  the  correctness  of  the  record 
on  appeal.    Denied. 

Hightower,  Orgain  ft  Butler  and  W.  H. 
Davidson,  all  of  Beaumont  for  relator.  3. 
S.  Whelees,  of  Beaumont  for  respondent 

BEE8E,  J.  The  record,  on  appeal  in  tliis 
case  contains  conclusions  of  fact  and  law 
signed  by  Hon.  W.  B.  PoweU,  District  Judge. 
The  file  mark  of  t^  district  clerk  shows  that 
tills  paper  was  filed  on  April  6,  1912.  The 
term  of  ttie  court  at  whidi  the  case  was  tried 
adjourned  March  28,  1912.  Claiming  that 
this  paper  was  not  in  fiict  filed  until  after 
April  16,  1912,  being  after  the  expiration  of 
the  10  days  after  adjournment  of  the  court 
allowed  by  law,  and  that  by  order  of  the  dis- 
trict judge  the  same  was  Indorsed  by  the  dis- 
trict clerk  filed  on  April  6th,  and  should 
therefore  be  stricken  from  the  record,  appel- 
lant presented  an  application  to  the  district 
judge,  then  holding  a  term  of  his  court  in 
Jasper  county,  setting  out  the  facts  as  claim- 
ed by  it  and  praying  that  the  record  be  cor- 
rected, and  the  document  stricken  from  the 
record.  The  judge  sustained  a  general  de- 
murrer by  appellee  to  the  application,  holding 
that  he  tiad  no  jurisdiction,  sitting  In  Jas- 
per county,  to  hear  and  determine  the  ques- 
tion presented.  Afterwards  appellant  pre^ 
sented  another  application  to  the  district 
court  of  Sabine  county,  where  the  case  was 
tried,  to-  the  same  effect  and  subsequently 
still  another  to  the  district  judge,  holding 
court  in  Newton  county,  in  the  same  district 
both  of  which  the  district  judge  refused  to 
bear  and  determine,  whereupon  appellant  pre- 
sents to  this  couri:  its  application  for  a  writ 
of  mandamus,  setting  up  the  facts  stated, 
and  praying  for  a  writ  of  mandamus  requir- 
ing the  respondent  to  hear  and  determine  the 
question  presented  with  regard  to  the  date  of 
the  filing  of  the  conclusions  of  fact  and  law 
in  this  cause. 

[1j  We  have  no  doubt  ot  the  right  of  ap- 
pellant to  take  this  course  to  have  the  rec- 
ord corrected.  That  it  is  the  only  course, 
and  certainly  the  proper  course,  has  been 
settled  by  the  decisions  of  the  Supreme  Court 
and  Courts  of  Civil  Api)eals.  Ballway  Co.  v. 
Walker,  39  Tex.  Civ.  App.  58,  87  S.  W.  194, 
citing  cases ;  Harris  v.  Stark,  101  Tex.  687, 
110  S.  W.  737 ;  Maxson  v.  Jennhigs,  10  Tex. 


•Tor  otbar  csmb  sm  uim*  topic  tad  ■ecfion  NUUBBR  In  Ose.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


161  SOUTHWESTERN  REPORTER 


(Tex. 


ClT.  App.  700,  48  S.  W.  781;  Boggesa  v.  Har- 
rla,  90  Tex.  476,  39  S.  W.  665;  WlUte  Bros. 
V.  Smith,  90  Tex.  636,  40  S.  W.  401. 

[2]  We  think  that  a  proceeding  of  this 
kind  would  have  to  be  Instituted  in  the  conrt 
In  which  the  case  was  tried,  and  if  it  were 
necessary,  In  order  to  have  the  error  here 
alleged  corrected,  that  it  be  done  by  snch 
proceedings,  the  mandamus  would  be  ordered. 

[3]  The  record  before  us,  however,  consist- 
ing of  the  answer  of  respondent  to  this  ap- 
plication for  mandamus,  the  bill  of  excep- 
tions approved  by  the  respondent  to  bis  ac- 
tion upon  the  application  presented  to  him 
in  Jasper  county,  with  the  afQdavlt  of  aiK- 
pellee's  counsel,  a  part  of  the  record  in  that 
proceeding  and  Incorporated  in  this  applica- 
tion. In  fact,  the  entire  record,  contains  such 
indubitable  proof  that  the  conclusions  of 
fact  and  law  were  not  filed  on  the  day  shown 
by  the  indorsement  of  the  clerk,  but  were  in 
fact  filed  more  than  10  days  after  the  ad- 
journment of  the  court,  end  that  the  date  of 
flUng  was,  by  order  of  the  Judge  to  the  dis- 
trict clerk,  made  to  appear  as  of  the  6th 
of  April,  in  accordance  with  what  he  was 
led  to  beUere  was  an  agreement  of  counsel 
for. both  parties,  that  it  appears  to  us  that 
it  would  be  altogether  unnecessary  to  have 
the  fact  finally  adjudicated  by  the  conrt 
below.  To  do  so  would  be  a  mere  idle  form, 
entailing  an  unnecessary  consumption  of  time, 
labor,  and  expense,  for  no  useful  purpose. 
We  baTe,  in  the  record,  substantially  an  ad- 
mission of  all  parties  that  the  conclusions 
were  not  in  fact  prepared  or  filed  imtU  more 
than  10  days  after  the  adjournment,  and 
that  the  filing  was  dated  back  by  the  clerk, 
by  order  of  the  judge.  In  accordance  with  a 
supposed  agreement  of  counsel.  Counsel  for 
the  parties  are  at  serious  issue  as  to  such 
agreement,  an  issue  which  we  do  not  pass 
upon,  as  it  la  unnecessary  to  do  so  in  this 
proceeding. 

In  this  state  of  the  record,  we  must  re- 
fuse the  writ  of  mandamus;  and  it  Is  so  or- 
dered. 


THOMPSON  BROS.  LUMBER  CO.  ▼,  LONG- 
INI  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  21,  1912.    Rehearing  Denied 

Dec.  12,  1912.) 

1.  Appcai.  and  Ebrob  (§  750*)— AssiomaitTB 

OF    ERBOB— SCOPB   AND    EfFXOT    OF    ASSIGN- 
HENTS. 

On  appeal.  In  an  action  for  cutting  timber, 
an  assignment  of  error  that  the  testimony  con- 
clusively established  that  the  timber  was  cat 
more  than  two  years  before  the  commence- 
ment of  the  action,  and  that,  there  being  no 
evidence  to  the  contrary,  the  verdict  and  judg- 
ment for  plaintiff  was  not  supported  by  it,  and 
was  against  preponderance  of  the  evidence, 
raised  only  the  gnestion  whether  the  undis- 
puted evidence  showed  that  the  timber  was  cut 
more  than  two  years  before  the  commence- 
ment of  the  action,   especially  where   defend- 


ant in  its  brief  waived  all  questions,  except 
that  whether  the  cause  of  action  was  barred 
by  limitations  "as  shown  by  tiie  undisputed 
evidence." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3074-3083;    Dec.  Dig.  | 

2.  Appeal   and    Ebbob    (i   742*)  —  AssiON* 

MENTS    OF    EbBOB— PBOPOBITIONS. 

Where  an  assignment  of  error  only  raised 
the  question  that  there  was  no  evidence  to 
support  the  verdict,  a  proposition,  if  intend- 
ed to  attack  the  verdict  as  against  the  prepon- 
derance of  the  evidence,  was  not  germane  to 
the  assignment,  and  would  not  be  considered. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3000;   Dec.  Dig.  |  742.*] 

8.  LnnTATioN  OF  AonoNB   (f   199*)— Bvi- 
DXNCK— Weioht  and  Sufficienct. 

In  an  action  for  cutting  timber  on  anoth- 
er's land,  in  which  defendant  pleaded  limita- 
tions, evidence  held  to  jjresent  a  qaestion  for 
the  JU17  whether  the  timber  was  cut  within 
two  years  before  the  commencement  of  the 
action. 

[Ed.  Note.^For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  727-730;  Dec.  Dig.  | 
199.*] 

Appeal  from  District  Court,  Tyler  OoontT; 
W.  B.  Powell,  Judge. 

Action  by  E.  Longini  and  others  against 
the  Thompson  Bros.  Lumber  Company  and 
otliers.  Judgment  for  plalntlils,  and  the  de- 
fendant named  appeals.    Afllrmed. 

J.  A.  Mooney  and  J.  J.  Goodwin,  both  of 
Woodville,  and  Lane,  Wolters  &  Storey  and 
Wm.  A.  Vinson,  all  of  Houston,  for  appellant. 
W.  A.  Johnson  and  Joe  W.  Thomas,  both  of 
Woodville,  for  appellees. 

McMEANS,  3.  This  is  a  stdt  ot  trespass 
to  try  title  for  the  recovery  of  lot  No.  2 
of  the  E).  T.  Hanks  league,  in  Tyler  county, 
brought  on  July  9,  1909,  in  the  district 
court  ot  l^ler  county,  by  EL  Longini,  Fred- 
erick Mllhelser,  and  W.  H.  Howard,  against 
Thompson  Bros.  Lumber  Company,  Cave- 
Johnson,  W.  G.  F«inlngton,  Mrs.  Annie- 
Cruse,  and  Ruth  and  John  Kni^t  Cruse. 
PlalntUts  alleged  that  Thompson  Broa  Lnm* 
her  Company  had  cut  and  removed  tbe  tim- 
ber from  said  land,  and  sought  by  appropri- 
ate allegations  to  recover  from  said  companx 
tbe  manufactured  value  tliereof,  or,  in  tbe- 
altematlTe,  the  stumpage  value.  Tbe  Cruse* 
disclaimed,  and  went  out  on  their  disclaim- 
er. The  plaintifrs  admitted  that  d^endants 
Pennington  and  Johnson  were  entitled  to  the 
iwrtion  of  the  land  sued  for  described  in 
their  answers,  and  judgment  was  according- 
ly awarded  them  therefor.  Defendant 
Thompson  Bros.  Lumber  Company  pleaded 
not  guilty,  and  interposed  a  plea  of  the  stat- 
ute of  limitations  of  two  years  to  the  plain- 
tiffs' claim  for  damages.  The  case  was  tried 
ttefore  a  jury,  and  resulted  In  a  verdict  tuid 
Judgment  for  plaintiffs  against  UtompaoB 
Bros.  Lumber  Company  for  113  acres  of  Uie 
land  sued  for  and  for  the  sum  of  |S,958^ 
damages,  being  tbe  manufactured  value  of 
the  timber  cut  from  said  113  acres.     From 
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this  judgment  the  defendant,  after  Its  mo- 
tion for  a  new  trial  had  been  oyermled,  bas 
appealed. 

[1]  The  only  question  presented  by  appel- 
lant for  onr  consideration  is  embraced  In  Its 
first  assignment  of  error.  Tbe  assignment 
is  as  follows:  "The  defendant  pleaded  the 
statnte  of  limitation  of  two  years,  and  the 
testimony  established  conduslTely  that  all 
the  timber  cnt  by  defendant  bad  been  cut 
for  more  than  two  years  prior  to  July  9, 
1909.  There  being  no  evidence  to  tbe  con- 
trary, tbe  yerdlct  and  Judgment  is  not  sup- 
ported by  it,  and  is  against  a  preponderance 
of  the  OTldoice."  Under  this  assignment  ap- 
pelant urges  tbe  following  proposition: 
"The  undisputed  evidence,  or  at  least  the 
great  preponderance  of  the  evidaice,  shows 
that  the  plaintiffs'  claim  for  damages  for 
cutting  tbe  timber  was  barred  by  tbe  stat- 
nte of  limitations  of  two  years  Interposed 
by  tbe  defendant"  As  we  understand  the 
assignment  of  error,  it  assails  the  verdict 
on  the  sole  ground  that  there  is  no  evidence 
to  support  it 

[2]  There  is  a  further  proposition,  advanc- 
ed in  tbe  assignment  that  the  verdict  and 
judgment  are  against  the  preponderance  of 
the  evidence ;  but  it  is  clear  that  the  reason 
given  for  this  is  that  the  evidence  conclusive- 
ly established  that  the  timber  was  cut  by 
defendant  more  than  two  years  prior  to 
July  9,  1909  (the  date  whea  the  suit  was 
filed),  and  that  there  is  no  evidence  to  tbe 
contrary.  We  think,  then,  that  tbe  only 
question  presented  by  the  assignment  for 
our  consideration  is  this:  Does  the  undis- 
puted evidence  show  that  the  timber  was 
cut  by  defendant  prior  to  two  years  before 
July  9,  1909?  That  it  was  the  intention  of 
appellant  to  present  this  question  only  is 
manifest  from  a  statement  in  its  brief  im- 
mediately preceding  tbe  page  on  which  tbe 
isslgnmrat  is  copied,  wherein  it  says:  "In 
the  presentation  of  this  case  to  this  court 
we  will  waive  all  other  matters,  and  will 
present  this  single  question,  viz. :  The  plain- 
tiffs' cause  of  action  for  damages  for  cutting 
the  timber  was  barred  by  the  statnte  of  lim- 
itations of  two  years,  as  shown  by  the  un- 
disputed evidenoe."  If  by  the  proposition 
following  the  assignment  it  is  intended  to 
attack  the  verdict  and  judgment  as  being 
against  tbe  great  preponderance  of  tbe  tes- 
timony, it  is  not  germane  to  the  assignment 
and  wiU  not  be  considered. 

[S]  As  before  stated,  this  suit  was  filed 
July  9,  1909.  Appellant  does  not  deny  that 
It  cnt  and  removed  the  timber,  and  the  tes- 
timony clearly  shows  that  it  did  so.  Its 
only  contention  is  that  tbe  undisputed  proof 
shows  it  cut  and  appropriated  the  timber 
prior  to  two  years  before  the  filing  of  tbe 
mit  If,  therefore,  there  is  any  testimony 
In  the  record  sufficient  to  Justify  the  Jury 
In  concluding  that  the  timber  was  taken 
within  two  yean  prior  to  July  9, 1909,  their 


verdict  should  be  upheld.  Under  the  assign- 
ment of  error  presented,  we  are  not  concern- 
ed with  or  called  upon  to  settle  any  con- 
flict of  tbe  evidence  on  this  point 

Much  of  the  testimony  relied  upon  by 
plaintiffs  is  confusing  and  unsattsftictory ; 
but  we  think  the  clearest  is  that  given  by 
tbe  witness  W.  O.  Pennington,  and  we  here 
copy  bis  testimony  in  full :  "I  am  acquaint- 
ed with  the  E.  F.  Hanks  league  of  land.  I 
live  on  some  of  it  I  own  some  of  the  league 
of  land.  *  *  *  I  am  acquainted  with  the 
strip  there  west  of  me,  the  wbole  tract 
Thompson  Bros.  Lumber  Company  cat  that 
timber.  I  could  not  say  just  exactly  what 
time  that  timber  was  cut  really.  Tbe  best 
I  remember  it  was  cut  either  in  the  spring 
of  1907  or  in  tbe  fall  of  1907;  that  Is  as 
near  as  I  could  come  at  it  but  I  think  it 
was  in  the  fall  of  1907.  They  crossed  my 
land  in  the  fall  of  the  year,  and  they  bad  to 
cross  my  land  before  they  entered  tbe  land 
sued  for.  They  passed  my  land  some  time 
between  October  and  December.  I  could 
not  say  which,  niey  built  a  tram.  They 
put  tbe  tramroad  there,  and  crossed  my 
land.  I  believe  it  Was  in  1907,  either  in 
OctobOT,  November,  or  December.  They  cut 
that  Umber  after  they  cut  mine.  I  could 
not  say  how  long  afterwards,  but  it  was 
after  they  cut  my  timber.  I  don't  know 
whether  they  ran  a  tramroad  up  north  there, 
and  cut  some  timber  before  they  came  back 
down  there,  and  cut  that  timber  west  and 
entered  onto  tbe  Blount  league.  I  was  not 
working  in  the  woods,  and  really  don't  know 
which  tram  they  ran  first  outside  of  the  main 
line.  Whether  they  ran  south  of  me,  or 
north,  right  or  left  I  don't  know  which  tram 
they  run  first  They  cut  this  particular  tim- 
ber on  this  113-acre  strip  west  of  me  when 
they  ran  south.  It  was  south  of  tbe  main 
line.  They  crossed  my  land,  tbe  south  part 
of  that  tract  of  land.  This  tract  in  the  suit 
is  about  one  and  a  half  miles  west  of  Du- 
cette." 

On  cross-examination  he  testified:  "I  do 
not  remember  when  the  Thompson  Bros. 
Lumber  Company  tramroad  crossed  the  Tex- 
as &  New  Orleans  Railway.  I  am  not  sure, 
but  I  think  it  was  in  tbe  fall  of  1907.  If 
I  am  correct  about  that  time,  then  I  am 
correct  with  reference  to  the  date  on  which 
this  timber  was  cut  I  merely  know  they 
cut  this  other  timber  on  the  Hanks  league. 
If  the  tramroad  crossed  the  Texas  ds  New 
Orleans  Railway  in  1907,  as  to  whether  1 
am  correct  then,  with  reference  to  when 
tbe  timber  on  tbe  113  acres  was  cut  will 
say  that  I  don't  know  what  time  it  was  cut 
I  think  it  was  cut  the  same  year  the  tram- 
road  crossed,  but  I  don't  know  how  long 
afterwards.  As  to  whether  it  is  a  fact  that 
the  tramroad  crossed  there  in  1906,  will  say 
that  I  probably  might  be  mistaken.  I  don't  ° 
know  what  year.  If  it  did  cross  in  1906, 
then  tbe  timber  was  not  cat  in  tbe  fall  of 
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1907,  not  unless  they  were  there  a  year  in 
there  on  that  land.  I  wasn't  in  the  woods, 
and  had  no  occasion  to  be  there  when  they 
were  working  at  It  I  have  nothing  to  fix 
the  date  exactly.  As  to  whether  I  mean  to 
tell  this  Jnry  I  don't  know  when  it  was, 
and  told  Mr.  Thomas  a  while  ago,  will  say 
I  said  I  thought,  to  the  best  of  my  knowl- 
edge, it  was  in  the  fall  of  1907,  or  spring 
of  1008.  I  think  I  said  I  knew  it  was  cut 
after  they  cut  mine;  that  is  what  I  said. 
They  went  from  my  land  onto  the  113  acres 
sued  for.  I  am  not  posltiTe  what  year.  If 
the  tramroad  crossed  the  Texas  &  New  Or- 
leans in  1906,  then  this  timber  would  have 
to  hare  been  cut  along  about  the  spring  of 
1907.  Since  I  liaTe  been  studying  about  it, 
I  really  believe  it  was  1907  that  the  tram- 
road  crossed  Oie  Texas  &  New  Orleans  Rail- 
way. If  it  crossed  in  1906,  then  the  cutting 
was  done  in  the  fall  of  1906  and  the  spring 
of  1907 ;  If  it  crossed  in  1907,  it  was  done 
in  the  fall  of  1907  and  spring  of  1908 ;  that 
is  my  belief 

On  redirect  examination  he  testified:  "It 
is  my  best  recollectlpn  about  it  that  the 
tramroad  passed  through  my  land  October, 
November,  or  December  of  1907.  Since  I 
studied  about  it  the  last  two  or  three  days, 
it  appears  to  me  it  was  in  the  ftiU  of  1907. 
This  timber  that  is  under  investigation  was 
cut  some  time  after  that,  some  part  of  it 
The  balance  of  the  Hanks  survey  was  cut 
after  mine  was  cut  They  built  the  tram- 
road  right  oft  of  mine  onto  that  Mine  was 
cut  first,  and  this  timber  was  cut  after  that, 
which  was  cut  after  October,  November,  or 
December,  1907.  That  is  my  best  recollec- 
tion about  it  I  think  I  am  correct  about 
that  after  studying  over  the  matter  thor- 
oughly." 

On  recross-examination  he  testified:  "As 
to  what  timber  was  cut  when  tlie  tramroad 
crossed  the  Texas  &  New  Orleans  Railway 
track,  will  say  they  cut  mine,  some  I  had 
sold  to  S.  F.  Carter,  the  party  that  owned  it 
before  the  Thompson  Bros.  liumber  Company 
came  there.  They  got  that  by  purchase  from 
the  Carters  after  they  got  mine.  Mine  was 
the  first  timber  they  cut  after  they  crossed 
the  Texas  &  New  Orleans  Railway  track. 
They  cut  the  right  of  way  timber  first  They 
cut  this  timber  immediately  after  they  got 
throng  cutting  mine.  That  was  the  first 
cutting  they  done  immediately  after  they 
got  through  cutting  mine." 

From  the  foregoing  testimony  it  will  be 
seen  that  the  witness  testified  that  accord- 
Itg  to  his  best  recollection  appellants'  tram- 
road  was  constructed  through  his  land  in 
October,  November,  or  December,  1907,  and 
that  the  timber  in  question  was  taken  after 
the  road  was  bnilt,  and  that  after  studying 
over  the  matter  thoroughly  he  thinks  he  is 
correct  in  this  statement  If  he  was  correct 
then  the  timber  was  taken  within  two  years 


next  before  the  filing  of  the  salt,  and  the 
l>ar  of  the  statute  was  not  complete.  It 
was  the  province  of  the  Jury  to  weijji  his 
testimony  and  judge  of  its  accnracy  and 
reliability,  and  their  verdict  tutsed  upon  it 
cannot  be  said  to  be  without  evidence  to 
support  it  W««  we  authorized,  under  any 
assignment  of  error  properly  raising  the 
point,  to  consider  ^lether  the  verdict  and 
Judgment  are  contrary  to  the  great  wei^t 
and  preponderance  of  the  testimony,  we  might 
feel  constrained  to  hold  in  the  aflirmatlve: 
bat,  as  before  shown,  the  only  question  pre- 
sented for  our  determination  is  whether 
there  is  any  evidence  to  warrant  the  verdict 
Believing  that  the  verdict  and  Judgment 
were  supported  by  the  evld«ice,  we  can  only 
affirm  the  Judgment;  and  it  has  accordingly 
so  been  affirmed. 
Affirmed. 


CONTINENTAL  OIL  &  COTTON  CO.  ▼. 
GILLIAM. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  22,  1912.    On  Motion  for  Be- 

hearing,  Dec.  6,  1912.) 

1.  Mastbb  and  Sbbvant  ({  288*)— Irjttbies 
TO  Sebvaitt^— Minobs— AssuiiBD  Risk. 

Plaintifl,  a  boy  19  yean  of  age,  while  en- 
deayorioK  to  oil  certtun  cogs  connected  with  a 
line  shaft,  slipped  from  a  conveyer  box,  where- 
upon bis  hand  was  caught  in  the  cogs  and 
crushed.  The  situation  was  obvious,  and  he 
had  oiled  the  machinery  in  the  same  way  be- 
fore, and  knew  that  the  cogs  were  unprotect- 
ed, and  that  if  his  hand  should  be  caught 
therein,  he  would  be  injured.  He  had  never 
been  warned,  however,  of  the  dangers  of  such 
work,  nor  instructed  as  to  a  safer  way  to  do 
the  work,  and  he  testified  that  he  did  not  know 
of  any  safer  way.  Beld  that  since  it  did  not 
appear  that  his  mind  was  snmciently  developed 
to  appreciate  the  risk,  he  did  not  therefore  as- 
sume the  risk  as  a  matter  of  law. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1068-1088;  Dec.  Dig. 
t  28&*]  '    "         « 

2.  Master  aro  Sebvart  ({  289*)— Irjoies 

TO    SeBVANT — CONTBIBUTOBT    NBOUOKHCK. 

Where  a  minor  servant  was  injured  while 
oiling  a  bearing  the  same  as  he  had  done  many 
times  before  In  the  presence  of  defendant's 
superintendent,  and,  though  the  method  adopt- 
ed was  dangerous,  he  had  never  been  told  of 
any  other  way,  the  fact  that  he  adopted  such 
method  of  his  own  volition  did  not  render  him 
negligent  as  a  matter  of  law. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1089,  1090,  1092-1132; 
Dec  Dig.l  289.*] 

3.  Appeai,  and  Ebbob  ({  1066*)— Haxvless 

EBBOS— INSTBUOTIONS. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  negligence  claimed  was  in  failing  to 
instruct  the  servant  as  to  a  safe  way  of  oUing 
certain  machinery,  and  in  failing  to  warn  liim 
of  the  danger  of  the  method  he  adopted,  an 
instruction  that  a  servant  could  assume  that 
the  machinery,  tools,  and  appliances  with  which 
he  is  called  upon  to  work  were  reasonably 
safe,  and  that  the  business  was  conducted  ia 
a  reasonably  safe  manner,  that  he  need  not 
exercise  ordinary  care  to  see  whether  this 
had  been  done,  bat  that  the  master  must  nse 
reasonable   care  to  furnish  a  reasonably  safe 
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place  in  which  the  serrant  may  perform  the 
contemplated  services,  while  erroneons  as  not 
applicable  to  the  issues,  was  harmless;  the 
jnry  having  been  otherwise  fully  instructed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;   Dec.  Dig.  f  1066.*] 

4.  HASTrat  AND   SEKVART    (I    293*)— INJUBIEB 

TO  Servant— INSTBUCTIONS — Constkdction. 
In  an  action  for  injuries  to  a  servant  by 
his  hand  being  crushed  in  a  shaft  bearing,  the 
court  charged  that  if  plaintiff  was  directed  to 
oil  the  bearing,  and  was  given  no  directions 
as  to  how  he  should  place  himself  while  so  doing, 
and  it  reasonably  appeared  to  him  necessary  to 
stand  on  a  conveyer  box,  and  reach  between 
the  bearing  and  ue  pinion  on  a  cooker  shaft, 
and,  if  in  doing  so  plaintiff's  foot  slipped  and 
his  hand  was  caught  in  the  machinery  and  in- 
jured, and  if  in  doing  so  he  was  not  negligent, 
he  did  not  assume  the  risk,  and  if  in  direct- 
ing plaintiff  to  perform  the  service  defendant 
was  negligent,  and  the  injury  was  the  proxi- 
mate result  of  such  negligence;  then  the  jury 
should  find  for  plaintiff,  etc.  Held,  that  such 
instruction  was  not  erroneous  as  in  effect  an- 
thorizing  the  jnr^  to  find  that  defendant  was 
negligent  in  requiring  plaintiff  to  oil  the  ma- 
chinery, the  duty  he  was  employed  to  perform. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1148-1156.  115&-1160: 
Dec.  Dig.  I  298.  •] 

5.  Daiiaoes  ({  210*)— Pebsonal  Injvbies— 

iNSTBUOnONB. 

In  an  action  for  injuries  to  a  servant  an 
inatmction  that  U  the  jury  found  for  plaintiff, 
they  should  allow  him  such  a  sum  as  in  their 
judgment  would  fairly  compensate  him  in  mon- 
ey for  the  physical  and  mental  pain,  if  any, 
from  the  injuries,  and  if  they  believed  the  in- 
juries  were  permanent,  and  would  diminish  his 
earning  capacity  in  the  future,  then,  in  addi- 
tion, they  should  allow  such  sum  as  would  rea- 
sonably compensate  him  for  the  diminution,  if 
any,  in  his  capadty  to  labor  and  earn  money 
consequent  on  snch  permanent  injuries,  if  any, 
from  the  time  when  nia  disabilities  of  minority 
were  removed  to  the  end  of  his  life.  Btid,  that 
such  instruction  waa  not  objectionable  as  au- 
thorizing the  jury  to  calculate  the  amount 
plaintiff  would  lose  annually  during  life,  and 
allow  him  that  sum,  instead  of  a  sum  which, 
if  paid,  at  once  would  reasonably  compensate 
him  for  the  injuries  received. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {{  648-555;   Dec.  Dig.  {  216.*] 

6.  Daiiaoes  (S  132*)  —  Exoesbivenebb- Feb- 
sonal  injubies. 

Plaintiff,  19  years  of  age  and  employed  as 
an  oiler  in  defendant's  oil  mill,  lost  his  left 
band  by  having  it  caught  in  the  hearing  of  a 
shaft  Had,  that  a  verdict  for  $8,000  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f!  372-385,  396;  Dec.  Dig.  <  132.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Action  by  W.  H.  Gilliam  against  the  Con- 
tinental Oil  &  Cotton  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

J.  M.  Wagstafl  and  Hardwlcke  &  Hard- 
wlcke,  all  of  Abilene,  for  appellant  Cun- 
ningham &  Sewell,  of  Abilene,  for  appellee. 


WILLSON,  C.  J.  At  about  5:30  o'clock 
of  the  afternoon  of  October  26,  1910,  appel- 
lee, then  19  years  of  age,  in  an  effort,  in  the 


discharge  of  bis  duty  as  an  employ^  of  ap- 
pellant, to  oil  machinery  In  appellant's  oil- 
mill  at  Abilene,  had  his  left  hand  caught 
by  parts  of  the  machinery,  and  thereby  so 
crushed  and  injured  as  to  necessitate  its 
amputation.  He  contended  that  the  Injury 
he  had  suffered  was  caused  by  negligence 
on  the  part  of  appellant,  and  as  his  damages 
recovered  the  judgment  for  $8,000,  from 
which  this  appeal  is'  prosecuted. 

[1, 1]  Appellant  requested  the  trial  court 
to  Instruct  the  Jury  to  return  a  verdict  in 
its  favor,  and  complains  of  the  refusal  of 
the  court  to  grant  its  request  It  is  insisted 
that  It  conclusively  appeared  from  the  testi- 
mony that  the  risk  Incurred  by  appellee  in 
his  effort  to  oU  the  machinery  was  one  he 
had  assumed,  and,  further,  that  it  conclu- 
sively appeared  that  In  making  the  effort  as 
he  made  It  he  was  guilty  of  negligence  which 
was  a  proximate  cause  of  the  accident  which 
occasioned  the  injury  he  sustained.  From 
testimony  in  the  record  It  appeared  that  in 
appellant's  mill  was  a  conveyer  box  used  to 
carry  meaL  The  box  extended  north  and 
south,  and  was  situated  about  twelve  feet 
above  the  floor.  It  was  made  of  boards  two 
inches  thick,  and  was  about  twelve  Inches 
wide  and  twelve  inches  deep.  It  was  not 
covered.  Two  or  three  feet  above  and  about 
a  foot  east  of  this  box  was  another  like  it 
Still  farther  east,  and  at  about  the  same 
height  was  the  "line  shaft"  used  in  operat- 
ing a  meal  cooker  situated  thereunder;  and 
still  further  east  and  about  the  same  height 
was  the  "countershaft."  On  the  line  shaft 
were  some  uncovered  cogs.  At  a  time  when 
the  machinery  was  in  operation  appellee, 
for  the  purpose  of  oiling  same,  by  means  of 
a  ladder,  climbed  to  the  top  of  the  lower 
one  of  the  two  conveyer  boxes,  and,  stand- 
ing with  the  tips  of  his  toes  on  the  east  side 
thereof,  with  his  right  arm  resting  on  the 
cooker  and  his  body  against  the  other  con- 
veyer box,  attempted,  with  an  oil  can  hav- 
ing a  spout  about  two  feet  long,  held  in  his 
left  hand,  to  oil  a  bearing  on  the  counter- 
shaft The  spout  of  the  can  came  in  contact 
with  and  was  caught  by  the  cogs  on  the  line 
shaft  As  a  result  appellee's  feet  were  caus- 
ed to  slip  forward  on  the  box  he  was  stand- 
ing on,  and,  as  he  fell  or  leaned  east  over 
the  other  box  as  a  consequence  of  his  feet 
slipping,  his  hand  was  caught  and  crushed 
by  the  cogs.  There  was  nothing  to  prevent 
appellee  from  seeing  the  situation  and  con- 
dition of  the  machinery  as  described,  and 
it  conclusively  appeared  he  did  see  same. 
He  bad  oiled  the  machinery  as  many  as 
twelve  times  before  the  time  of  the  acci- 
dent and  each  time  had  oiled  it  as  he  was 
then  attempting  to.  It  may  be  said,  there- 
fore^  to  have  conclusively  appeared  that  he 
knew  the  conveyer  boxes  were  uncovered 
and  the  cogs  unprotected.  It  further  may 
be  said  to  have  conclusively  appeared  that 
he  knew  if  his  hand  should  be  caught  by  the 
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cogs  as  they  revolved  he  would  be  Injured. 
If  It  had  further  appeared  that  appellee  was 
an  adult  at  the  time  of  the  accident,  we 
would  be  of  the  opinion  that  appellant's  con- 
tention that  the  risk  he  incurred  was  one 
he  had  assumed  should  be  sustained.  But 
It  conclusively  appeared  that  be  was  then 
under  21  years  of  age,  and  had  never  been 
warned  of  the  dangers  of  the  work  he  was 
engaged  in,  and  had  never  been  instructed 
how  to  avoid  those  dangers.  Therefore,  not- 
withstanding he  knew  the  situation  and  con- 
dition of  the  machinery,  and  that,  if  his 
hand  should  be  caught  by  the  cogs,  he  would 
suffer  injury,  it  cannot  be  said  as  a  matter 
of  law  that  he  assumed  the  risk  of  the  ac- 
cident. That  he  may  have  known  the  work 
was  dangerous  was  not  sufficient  to  put  him 
In  the  attitude  of  having  assumed  the  risk 
incurred  in  doing  it  His  discretion  must 
have  been  saffidently  developed  to  enable 
him  to  know  and  appreciate  the  nature  and 
extent  of  the  risk  he  incurred.  Whether  his 
Judgment  was  so  developed  or  not  was  a 
question  for  the  jury  to  determine  with  ref- 
erence to  all  the  facts  of  the  case,  and  we 
think  the  court  below  did  not  err  in  refus- 
ing to  treat  and  determine  it  as  a  question 
of  law.  T.  &  P.  By.  Co.  v.  Brick,  83  Tex. 
688,  20  S.  W.  611.  Nor  do  we  think  the 
court  erred  In  refusing  to  instruct  a  ver- 
dict for  appellant  on  the  ground  that  it  con- 
clusively appeared  that  appellee  was  guilty 
of  negligence  which  contributed  to  cause 
the  accident.  While  there  was  another  and 
safe  way  to  oil  the  bearing,  appellee  testi- 
fied he  knew  of  no  other  way  than  the  one 
he  pursued — that  he  had  oiled  it  that  way 
before,  in  the  presence  of  the  superintendent 
of  the  mill,  and  had  never  been  told  there 
was  another  way.  Whether  under  all  the 
circumstances  shown  by  the  testimony  he 
acted  as  a  reasonably  prudent  person  of  his 
age  should  have  acted  we  think  was  a  ques- 
tion about  wliich  reasonable  minds  might 
well  have  dUTered,  and  that  the  court  prop- 
erly submitted  it  to  the  jury. 

We  think  the  testimony  was  sufficient  to 
support  the  findings  involved  in  the  verdict 

(1)  that  appellant,  in  directing  appellee  to 
oil  the  machinery  without  first  warning  him 
of  the  danger  he  would  incur  and  instruct- 
ing him  how  to  avoid  it,  was  guilty  of  neg- 
ligence which  was  a  proximate  cause  of  the 
accident  resulting  in  the  Injury  he  suffered ; 

(2)  that  the  risk  of  the  accident  was  not  one 
appellee  liad  assumed;  and  (3)  that  appellee 
was  not  guilty  of  negligence  wUch  was  a 
proximate  cause  of  the  accident,  and  we  find 
the  facts  so  to  be. 

[3]  The  court  Instructed  the  jury  as  fol- 
lows: "When  a  servant  enters  the  employ- 
ment of  the  master,  he  has  the  right  to  re- 
ly upon  the  assumption  that  the  machinery, 
tools,  and  appliances  with  which  he  is  called 
upon  to  work  are  reasonably  safe,  and  that 
the  business  is  conducted  in  a  reasonably 
safe  manner.     The  servant  la  not  required 


to  use  ordinary  care  to  see  whether  this  has 
been  done  or  not,  but  the  master  is  required 
only  to  use  ordinary  care  in  furnishing  to 
such  servant  machinery,  tools,  and  appll- 
ances  which  are  reasonably  safe,  and  in 
furnishing  such  servant  with  a  reasonably 
safe  place  in  which  to  perform  the  contem- 
plated services."  The  instruction  is  attack- 
ed as  erroneous,  because,  it  is  contended, 
"the  evidence  and  pleadings  do  not  raise  tlie 
question  of  safe  machinery,  tools  and  appli- 
ances," and  because  it  was.  It  is  contended, 
"in  effect  a  charge  to  the  Jury  that  the 
plaintiff  had  a  right  to  believe  and  to  as- 
sume that  the  machinery  with  which  he  was 
called  to  work  would  not  Injure  him  and 
that  it  was  not  dangerous."  We  think  the 
instruction  was  inapplicable  to  the  case  made 
by  the  testimony,  and  should  not  have  been 
given.  But  the  error,  for  that  reason,  in  giv- 
ing it,  we  think  should  be  held  to  have  been 
harmless.  It  was  an  abstract  statement— 
whether  an  accurate  one  or  not  need  not  be 
determined — of  rules  of  law  inapplicable  to 
the  facts,  which,  in  view  of  the  other  in- 
structions given  to  the  jury,  we  think  could 
not  have  misled  them,  to  the  prejudice  of 
rights  of  the  appellant 

In  his  charge  the  trial  court  Instructed  the 
jury  as  to  Qie  meaning  of  the  words  "ordi- 
nary care,"  "negligence,"  "contributory  neg- 
ligence," "assumed  risk,"  and  "proximate 
cause,"  used  therein,  as  to  the  duty  of  a 
master  to  warn  and  instruct  a  young  and  In- 
experienced servant  assigned  to  a  laazardous 
service,  as  to  the  duty  of  the  servant  to 
use  care  to  avoid  injury  to  himself  wlille 
engaged  in  such  service,  and  then  farther 
instructed  them  as  follows: 

[4]  "Now  if  you  should  believe  and  find 
from  the  evidence  that  the  plaintiff  was 
employed  by  the  defendant's  superintend- 
ent, John  Sorrells,  in  the  capacity  of  an  oil- 
er in  a  mill,  and  that  said  plaintiff  was  di- 
rected by  said  John  Sorrells  to  oil  a  certain 
bearing  on  what  Is  termed  the  'Vnuntei^ 
shaft"  located  east  of  what  is  termed  the- 
shaft  on  the  "meal  cooker,"  and  that  said 
plaintiff  was  given  no  directions  with  re- 
gard to  the  manner  in  which  he  should  place 
himself  when  oiling  said  bearing,  and  that 
in  performing  said  duty  it  then  reasonably 
appeared  to  said  plaintiff  that  it  was  necee- 
sary  for  him  to  stand  ujton  what  Is  known 
as  the  lower  conveyer,  and  by  reaching  be- 
tween a  bearing  and  a  pinion  on  said  meal 
cooker  shaft  thus  oil  the  said  bearing  on  said 
countershaft,  and  that  in  so  doing  the  plain- 
tiff's foot  slipped  and  his  hand  was  caught 
in  the  machinery  and  thereby  injured,  and 
as  a  proximate  result  of  such  Injuries  tbe- 
same  had  to  be  amputated,  and  you  further 
believe  that  in  so  doing,  if  he  did  so,  the 
plaintiff  was  not  himself  guilty  of  negli- 
gence, and  that  the  risk  incident  to  such 
accident  was  not  assumed  by  plaintiff,  and 
you  should  further  believe  that  In  directing 
the  said  plaintiff  to  perform  aaid  aervloe 
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the  said  defendant  was  gnllty  of  negligence. 
If  It  were  so  guilty,  and  that  tbe  injuries,  If 
any,  of  the  plaintiff  were  the  proximate  re- 
salt  of  the  negligence  of  said  defendant,  then 
in  such  events  you  will  find  for  the  plain- 
tiff, and  in  such  events  would  allow  blm 
damages  In  such  sum  as  in  your  Judgment 
would  reasonably  and  fairly  compensate 
blm  In  money  for  the  physical  and  mental 
X>ain,  if  any,  consequent  upon  his  injuries 
received,  and  if  from  the  Evidence  you  be- 
lieve from  the  testimony  that  plaintiff's  In- 
juries, if  any,  are  permanent,  and  will  di- 
minish his  ability  to  labor  and  earn  money 
in  the  future,  then,  in  addition  to  the  above, 
Allow  blnf  such  a  sum  as  will  reasonably  and 
fairly  cpmpensate  him  for  the  diminution, 
if  any.  In  his  capacity  to  labor  and  earn 
money,  consequent  upon  such  permanent  in- 
juries. If  any,  from  September  1,  1911,  the 
time  when  his  disabilities  of  minority  were 
removed,  until  the  end  of  bis  life." 

It  Is  insisted  that  the  portion  of  the 
charge  copied  is  erroneous,  "In  that  It  au- 
thorized the  Jury  to  find  defendant  was  neg- 
ligent In  requiring  plaintiff  to  do  the  work 
of  oiling  the  machinery,  a  duty  which  he 
was  employed  to  perform  and  which  he 
agreed  to  perform." 

We  do  not  so  onderstand  the  instruction. 
As  we  understand  it,  the  Jury  were  not  au- 
thorised to  find  for  appellee,  unless  they  be- 
lieved that  In  doing  the  work  as  he  attempt- 
ed to  do  It  he  did  not  assume  the  risk  he 
thereby  Incurred  and  was  not  himself  neg- 
ligent, and  further  believed  that  appellant 
was  guilty  of  negligence  in  directing  him  to 
do  same  without  first  Instructing  him  as  "to 
the  manner  In  which  he  should  place  him- 
self when  oiling  said  bearing."  In  a  para- 
graph of  the  charge  immediately  following 
the  one  in  question  the  Jury  were  told:  "Yon 
nre  further  Instructed  that  if  yon  believe 
from  the  evidence  that  tbe  plaintiff  knew, 
or  bad  the  same  means  of  knowing  as  bis 
employer,  of  the  danger  to  which  he  would 
be  exposed  in  performing  services  at  said 
place,  and  farther  belleye  from  the  evidence 
that  the  plaintiff  failed  to  exercise  that  de- 
gree of  care  that  a  man  of  ordinary  prudence 
would  have  used  under  the  circumstances  to 
avoid  injuries  from  such  danger.  If  any,  and 
that  by  reason  of  the  omission  to  observe 
that  measure  of  caution  he  was  Injured,  he 
cannot  recover  unless  you  believe  from  the 
evidence  that  at  the  time  plaintiff  was  hurt 
be  was  a  young  man  of  Immature  Judgment 
and  experience  In  such  business  In  which 
he  was  employed,  and  that  the  perils  of 
his  undertaking  were  not  communicated  or 
known  to  him,  and  that,  by  reason  of  such 
Immaturity  of  Judgment,  inexperience,  and 
want  of  Information  as  to  the  perils  of  his 
employment  he  was  incapable  of  understand- 
ing the  nature  and  extent  of  the  hazards  to 
which  he  was  subjected,  and  that  his  em- 


ployer knew  or  by  the  exercise  of  ordinary 
care  should  have  known  of  these  facts,  then. 
In  such  events.  In  order  to  prevent  a  recov- 
ery, you  must  believe  that  he  failed  to  exer- 
cise that  degree  of  care  that  persons  of  bis 
age,  undeveloped  Judgment,  and  want  of  In- 
formation (if  his  Judgment  were  undeveloped 
and  if  he  did  labor  under  a  want  of  Infor- 
mation) would  ordinarily  use  under  such  cir- 
cumstances, and  that  bis  Injuries,  if  any, 
were  the  proximate  result  of  negligence  of 
the  defendant,  if  any.  It  is  not  merely  the 
fact  of  plaintiff's  minority  at  the  time  he  was 
hurt  that  you  relieve  from  the  care  demand- 
ed of  an  adult,  but  such  Immaturity  of  Judg- 
ment, lnexi>erieuce,  and  lack  of  Information 
as  has  been  defined  to  you  would  be  neces- 
sary to  relieve'  him  from  that  degree  of 
care."  And  in  succeeding  portions  of  the 
charge  they  were  told  to  find  for  appellant 
If  they  believed  appellee  was  himself  guilty 
of  negligence  which  "proximately  caused  or 
contributed  to  his  Injury,"  or  If  they  believed 
he  "assumed  the  risk  Incident  to  his  employ- 
ment," or  If  they  believed  he  had  been  warn- 
ed of  the  "danger  of  oiling  said  machinery  In 
the  way  and  manner  that  he  attempted  to 
oil  same."  At  the  request  of  appellant,  the 
Jury  were  further  specially  Instructed  to 
find  for  It  If  they  believed  appellee  "was  a 
minor,  but  knew  of  the  danger  of  oiling  the 
machinery  In  the  way  and  manner  he  oiled 
It,"  or  If  they  believed  he  "was  injured  In 
some  way  or  manner  not  alleged  In  his  peti- 
tion and  not  testified  to  by  him."  When  the 
instructions  referred  to  are  construed  togeth- 
er, we  do  not  think  the  Jury  could  have  un- 
derstood the  court  to  have  meant  that  they 
were  authorized  to  find  appellant  to  have 
been  negligent  merely  because  they  believed 
appellee  had  been  required  to  do  work  he 
had  engaged  to  do. 

The  objection  to  the  portion  of  the  charge 
In  question,  that  it  was  "on  the  weight  of 
the  evidence,  in  that  the  effect  thereof  is  to 
tell  the  Jury  that  the  defendant  was  guilty 
of  negligence  in  not  directing  the  plaintiff  to 
oil  the  bearing  In  some  other  way  than  the 
w^y  he  did  oil  it,"  we  think  Is  also  without 
merit.  The  theory,  and  only  theory  as  we 
understand  the  charge,  upon  which  the  Jury 
were  authorized  to  find  that  appellant  had 
been  guilty  of  negligence,  was  that  it  direct- 
ed him  to  oil  the  machinery,  without  dis- 
charging a  duty  It  owed  him  to  Instruct 
him  as  "to  the  manner  in  which  he  shonld 
place  himself  while  performing  the  service. 
Plainly,  so  instructing  the  Jury  was  not 
equivalent  to  telling  them  appellant  was 
guilty  of  negligence  in  not  dlrecttng  appellee 
to  oil  the  bearing  in  some  way  other  than 
the  way  he  attempted  to  oil  it 

[S]  It  Is  next  Insisted  that  the  court  erred 
In  the  portion  of  the  charge  In  question  in 
his  statement  as  to  the  measure  of  the  dam- 
ages recoverable  by  appellee — ^the  specific 
complaint  being  that  the  effect  of  the  In- 
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structlon  "was  to  authorize  the  Jury  to  cal- 
culate the  amount  the  plaintiff  would  lose 
annually  for  the  period  of  bis  natural  life, 
and  allow  him  this  sum  of  money,"  whereas 
"the  rule  la  that  plaintiff  should  have  been 
allowed  such  sum  of  money  as,  if  paid  now, 
would  reasonably  and  fairly  compensate  him 
for  Injuries  received."  We  think  the  Jury 
as  reasonable  men  must  have  contemplated 
that  the  damages  recoverable  by  appellee 
when  lawfully  ascertained  would  be  paid,  and 
could  not  have  been  so  misled  as  to  base 
their  finding  as  to  the  amount  thereof  on  any 
other  theory.  Railway  Co.  v.  Lester,  84  S. 
W.  404. 

[6]  The  verdict  and  Judgment  are  attacked 
as  excessive.  There  Is  nothing  In  the  record 
indicating  that  the  Jury  in  determining  the 
amount  thereof  may  have  been  improperly 
influenced.  The  amount  found  represents, 
it  seems,  the  unbiased  Judgment  of  the  Jury. 
If,  therefore,  we  regarded  the  sum  found  by 
them  as  excessive,  we  would  not  feel  war- 
ranted In  setting  aside  their  finding  and 
substituting  one  of  our  own  for  It 

The  Judgment  Is  affirmed. 

On  Motion  to  Correct  a  Finding  Made,  Make 
Other  Findings,  and  for  a  Rehearing. 

In  the  opinion  la  this  statement:  "The 
spout  of  the  can  came  in  contact  with  and 
was  caught  by  the  cogs  on  the  line  shaft,  as 
a  result  appellee's  feet  were  caused  to  slip 
forward  on  the  box  he  was  standing  on,  and 
as  he  fell  or  leaned  east  over  the  other 
box,  as  a  consequence  of  his  feet  slipping, 
his  hand  was  caught  and  crushed  by  the 
cogs."  So  far  as  the  statement  is  to  the  ef- 
fect that  appellee  was  caused  to  slip  on  the 
conveyer  because  the  spout  of  the  oil  can 
was  caught  by  the  cogs  it  is  erroneous.  The 
testimony  showed,  instead,  that  the  spout  was 
caught  by  the  cogs  because  appellee  slipped 
on  the  conveyer. 

Of  findings  requested  we  make  the  follow- 
ing: (1)  That  on  his  application  therefor  the 
district  court  of  Taylor  county  on  April  6, 
1911,  rendered  a  judgment  removing  appel- 
lee's disabilities  as  a  minor.  (2)  That  ap- 
pellee in  the  fall  ot  1908  and  spring  of  1909 
worked  at  a  packer  In  a  gin,  and  in  the 
spring  of  1910  worked  In  the  linter  room  of 
a  gin,  where  there  was  machinery.  (3)  That 
appellee  knew  if  his  feet  should  slip  into 
the  conveyer  he  was  standing  on  at  the  time 
he  had  his  hand  crushed,  they  would  be 
injured  by  an  iron  shaft  which  revolved 
therein. 

The  correction  as  specified  of  a  finding 
made  when  the  record  was  first  before  us, 
and  the  additional  findings  now  made  do  not, 
we  think,  furnish  a  reason  for  setting  aside 
the  Judgment  rendered  here.  Therefore,  the 
motion  for  a  rehearing  is  overruled. 


HAMH/rON  V.  D.  &  GAGE  ft  CO. 
(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Dec.  6,  1912.) 
Appeal  and  Bbbob   (|  80*)— Fihai.  Judo- 

IfENT. 

Where  the  judgment,  in  an  action  where- 
in one  defendant  by  a  cross-action  sought  to 
recover  on  a  claim  against  Us  codefendants, 
failed  to  dispose  of  such  defendants'  cross-ac- 
tion, it  was  not  a  final  judgment,  from  wliicb 
be  could  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Diz.  U  428,  4a2.  488,  '&0.  456, 
457,  494-609;    Dec.  Dig.  {  80.*] 

Appeal  from  District  Court,  Harris  Ooon- 
ty;   Norman  G.  Kittrell,  Judge. 

Action  by  D.  8.  Cage  &  Co.  against  L.  G. 
Hamilton  and  others.  From  Judgment  for 
plaintiff,  Hamilton  appeals.  Appeal  dis- 
missed. 

Terry,  Gavin  &  Mills,  of  Galveston,  for 
appellant  L.  B.  Moody,  of  Houston,  for  ap- 
pellees. 

HIGGINS,  J.  Appellees  filed  suit  against 
R.  E.  Grotkass,  H.  W.  Schwartz,  and  L. 
O.  HamUton,  alleging  that  Grotkass  and 
Schwartz  were  indebted  to  th«n  In  the  sum 
of  $10,384.80  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  the  paymmt  of 
which  was  secured  by  chattel  mortgage  on 
certain  personal  property  not  necessary  here 
to  particularly  mention,  and  also  on  the  en- 
tire crop  of  rice  raised  on  section  121,  T.  & 
N.  O.  Ry.  Co.  survey,  in  Chambers  county: 
that  350  sacks  of  rice  raised  on  said  prem- 
ises, on  October  26,  1910,  were  delivered  to 
the  defendant  Hamilton,  who  was  a  com- 
mon carrier  operating  a  line  of  boats  to  Hous- 
ton, Tex.;  that  said  rice  was  delivoed  to 
Hamilton  as  such  common  carri^',  to  be  de- 
livered to  the  plaintiffs  at  Houston,  Tex.,  and 
Hamilton  accepted  and  promised  to  so  de- 
liver the  same;  but,  instead  of  so  doing,  he 
retained  the  same  In  his  possession  and  re- 
fused to  deliver  the  same  to  plaintUCs.  Judg- 
ment was  prayed  against  Grotkass  and 
Schwartz  for  said  sum  of  |10,384.80,  and  for 
foreclosure  of  lioi  on  all  of  the  property 
covered  by  said  mortgage.  Including  said  350 
sacks  of  rice.  Judgment  against  Hamilton 
was  sought  for  the  possession  of  said  350 
sacks  of  rice  and  for  the  sum  of  $200,  the 
same  being  the  difference  between  the  mar- 
ket price  thereof  when  delivered  to  Ham- 
ilton and  the  market  price  at  that  date;  and. 
In  the  alternative,  judgment  was  prayed 
against  Hamilton  for  the  sum  of  $1,000,  the 
same  being  the  market  price  of  the  rice. 

Defendant  Hamilton  answered,  denying 
that  be  was  a  common  carrier  for  hire,  or 
that  said  rice  bad  been  delivered  to  him  by 
Grotkass  and  Schwartz  for  transportatitHi 
and  delivery  to  plaintiffs.  He  averred  that 
on  December  1,  1909,  he  was  part  owner  ot 


•For  otber  cuei  Bee  samo  topic  and  Mcttoo  NUMBER  la  Ooc.  Dig.  A  Am.  Dig.  Key-No.  Bsriei  A  Rep'r  Indcxc* 


Digitized  by 


Google 


TexJ 


HOIJX)WAY  T.  HAXX 


895 


the  premises  described  in  the  plaintiffs'  peti- 
tion, and  as  such  part  owner  and  as  agent 
for  the  other  owners  he  contracted  and 
agreed  with  Grotkass  and  Schwarts,  where- 
by the  said  Orotkass  and  Schwartz  were  to 
cultivate  a  rice  crop  upon  said  premises, 
which  agreement  was  In  writing,  and  a  copy 
thereof  was  attached  to  the  answer  and  made 
a  part  thereof.  It  was  farther  alleged: 
"This  defendant '  further  alleges  that,  dur- 
ing the  term  of  the  aforesaid  lease,  he  ad- 
vanced to  and  paid  out  for  and  on  behalf  of 
his  codefendants  various  sums  of  money  In 
the  total  amount  of  1834.42,  for  uses  and  pur- 
poses necessary  for  the  said  codefendants  for 
the  proper  farming  and  harrestlng  of  their 
said  rice  crop,  and  that  the  said  sums  of 
money  paid  out  and  advanced  as  aforesaid 
are  more  specifically  shown  In  a  certain  Item- 
ized statement,  attached  hereto,  marked  'Bz- 
hibit  B,'  and  speciflcally  made  a  part  hereof ; 
that  on  or  abont  October  26,  1910,  the  said 
defendants  Grotkass  and  Schwartz  delivered 
to  this  defendant  350  sacks  of  rice,  with 
the  distinct  understanding  and  agreement 
that  this  said  defendant  was  to  hold  the 
said  850  sacks  of  rice  as  security  for  the 
said  advances  above  moitloned,  which  were 
thereafter  made  by  this  said  defendant ;  that 
the  market  value  of  the  said  350  sacks  of 
rice  was  $803.10,  and  that  that  sum  was  In- 
sufficient to  reimburse  this  defendant  for  the 
amounts  advanced  to  his  codefendants  as 
above  set  out;  tliat  by  reason  of  the  above 
facts  and  circumstances  there  remains  due 
to  this  defendant  from  his  said  codefendants, 
Grotkass  and  Schwartz,  the  'sum  of  131.32, 
all  as  more  partlcniarly  made  to  appear  in 
the  Itemized  statement  attached  hereto  and 
marked  'Exhibit  B.'  Further  pleading  here- 
in, this  defendant  respectfully  shows  to  the 
court  that  the  said  above  advances  made  by 
him  to  his  codefendants  were  made  In  the 
due  course  of  relafionshlp  between  them  as 
landlord  and  tenant;  that  the  said  defend- 
ant herein,  by  reason  of  the  aforesaid  facts, 
hath  a  landlord's  lien  upon  the  said  2,250 
sacks  of  rice  now  in  the  possession  of  the 
plaintiff  herein  to  secure  to  this  defendant 
the  sum  of  $31.82  due  him  by  reason  of  the 
aforesaid  advances.  Wherefore  defendant, 
having  fully  answered  herein,  prays  that  up- 
on a  hearing  hereof  the  plaintiff  take  nothing 
In  this  suit  as  against  this  defendant,  and 
that  this  defendant  have  Judgment  against 
his  said  two  codefendants,  Grotkass  and 
Schwartz,  in  the  sum  of  $31.32,  together  with 
a  foreclosure  of  this  defendant's  said  land- 
lord's lien  upon  the  said  2,250  sacks  of  rice 
now  in  the  plaintiff's  possession.  But  if  it 
be  held  by  the  court  that  the  lien  of  plain- 
tiff herein  was  superior  to  the  right  of  this 
defendant  to  appropriate  the  said  above-men- 
tioned 350  sacks  of  rice,  this  defendant  prays 
that  he  have  Judgment  against  said  codefend- 


ants, Grotkass  and  Schwartz,  for  any  and  all 
sums  or  amounts  of  money  which  may  be 
adjudged  to  be  due  by  this  defendant  to  the 
plaintiff  herein.  Th^  defendant  prays  for 
all  such  other  and  further  orders  and  de- 
crees, general  and  special,  in  law  and  In 
equity,  as  the  facts  may  warrant" 

Supplemental  pleadings  filed  by  the  par- 
ties relate  to  matters  not  material  to  a  con- 
sideration of  this  appeal.  Upon  trial  be- 
fore the  court,  without  a  Jury,  Judgment 
was  rendered  In  favor  of  plaintiff  against 
Grotkass  and  Schwartz  for  the  sum  of  $5,- 
629.04,  with  Interest  from  date  of  Judgment 
at  the  rate  of  6  per  cent  per  annum,  fore- 
closing their  chattel  mortgage  lien  as  against 
all  of  the  defendants  upon  the  350  sacks  of 
rice  In  possession  of  the  defendant  Hamil- 
ton, and  an  order  of  sale  therefor  directed 
to  be  Issued,  and,  if  the  said  350  sacks  of 
rice  could  not  be  foimd,  then  that  the  plain- 
tiffs have  Judgment  against  the  said  Hamil- 
ton for  the  sum  of  $997.50,  with  Interest 
from  October  26,  1910,  at  the  rate  of  6  per 
cent  per  annum,  amounting  in  the  aggregate 
to  the  sum  of  $1,037.40. 

It  will  be  noted,  from  the  statement  made 
of  the  pleading  of  the  appellant,  that  an  in- 
debtedness Is  asserted  by  him  against  his 
codefendants,  Grotkass  and  Schwartz,  and 
Judgment  therefor  is  prayed,  together  with 
lien  foreclosure.  It  will  likewise  be  noted 
that  the  Judgment  In  no  wise  disposes  of  this 
cross-action,  and,  since  it  falls  to  dispose  of 
this  Issue,  it  Is  not  a  final  Judgment  from 
which  an  appeal  could  be  prosecuted.  It  Is 
therefore  ordered  that  this  appeal  be,  and 
the  same  Is  hereby,  dismissed.  Williams  v. 
Bell,  58  Tex.  CJiv.  App.  474,  116  S.  W.  837, 
on  rehearing;  Bushong  v.  Alderson,  143  S. 
W.  200;  Daugherty  v.  Daugherty,  145  S.  W. 
642. 


HOLLOWAT  et  aL  v.  HALti  «t  al. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  20,  1912.     Rehearing  Denied 

Dec.  6.  1912.) 

1.  Appxai,  and  Bsbor  (I  654*)— FiifDiNas  or 
Pact — Conclusivknsbs. 

The  findings  of  fact  are  In  the  absence  of 
a  statement  of  facts  conclnrive. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent  Dig.  {|  2472-2477;  Dec.  Di«.  | 
554.*] 

2.  PABTinoif    (I   86*)  —  IlfPBOVBlfENTS  —  Br- 
FKOT. 

A  tenant  In  common  who  has  improved  the 
land,  not  to  embarrass  his  cotenant  is  entitled 
to  have  the  improvements  set  apart  to  him  if  it 
can  be  done  without  injury  to  the  cotenant  and. 
If  it  cannot  be  done,  he  la  entitled  to  compensa- 
tion from  the  cotenant  In  the  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  II  236-245;   Dec  Dig.  |  86.*] 

3.  Appeal  and  Ebbob  ({  884*)  —  Pbesuup- 
TioNS — Judgment — Recobd. 

In  the  absence  from  the  record  of  the  plead- 
ings, the  court  on  appeal  will  presume  in  sup- 
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port  of  the  judgment  that  the  pleadings  on  file 
authorised  the  judgment 

[Bd.  Note.— For  other  ca«e»,  »ee  Appeal  and 
Error,  Cent   Dig.  U  8777-3781,  8782;    Dec. 
Dig.  i  934,»1 
4.  ^Vppeai,  and  Bbbob  (I  1028*)— HABiBxas 

Ebbor — Infobmaltty  or  Pbocbdube. 

Where  the  unchallenged  findings  attain  jus- 
tice, the  judgment  thereon  will  not  be  reversed 
merely  because  of  informality  of  procedure,  not 
aifecting  the  merits  or  the  substantial  rights  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4034;  Dec  Dig.  |  1028.*] 

Appeal  from  District  Court,  Tyler  County ; 
W.  B.  Powell,  Judge. 

Action  by  llrs.  O.  I«  HoUoway  and  another 
against  EL  L.  Hall  and  others  for  partition. 
From  a  judgment  oTerrullng  objections  to 
tlie  rQ)ort  of  commissioners  partitioning  the 
land  and  approving  the  partition  made  by 
them,  plaintiffs  appeaL    Affirmed. 

Crow  &  PtailUps,  of  Groveton,  for  appel- 
lants. Joe  W.  Thomas,  of  WoodvUlek  tor  ap- 
pellees. 

McMEANS,  3.  This  Is  the  second  appeal 
of  this  case.  See  Holloway  v.  Hall,  136  S. 
W.  488.  On  the  former  aK>eal  it  was  decid- 
ed on  the  undisputed  facts  that  the  appel- 
lants Holloway  were  entitled  to  five-eighths 
of  the  land  tn  controversy  and  the  appellees 
Klrkland  to  three-eighths  thereof,  and  the 
Judgment  of  the  trial  court  was  reversed,  and 
the  cause  remanded,  with  Instructions  to  the 
district  court  to  render  judgment  according- 
ly, and  to  cause  the  land  to  be  partitioned 
between  the  parties  according  to  law.  Upon 
the  filing  in  the  court  below  of  the  mandate 
of  this  court,  the  district  court  entered  its 
decree  In  accordance  with  such  instructions, 
and  appointed  commissioners  of  partition, 
ordering  them  "^  make  a  fair,  just.  Impar- 
tial, and  equitable  division  of  said  tract  of 
land  In  accordance  with  the  provisions  of 
said  decree  and  the  law— that  is  to  say,  that 
jrou  are  to  apportion  said  land  as  above  in- 
structed, five-eighths  to  the  plaintiffs  and 
three-eighths  to  the  defendants — and  this  you 
shall  do  equitably."  The  commissioners  of 
fiartltion,  after  b^g  dnly  commissioned,  en- 
tered upon  the  land,  surveyed  It  to  ascer- 
tain the  exact  number  of  acres  in  the  tract, 
made  partition  thereof,  and  then  made  their 
report  to  the  court  They  reported  that  the 
tract  contained  41%  acres,  that  the  land 
wlthoot  the  Improvements  was  of  the  uni- 
form value  of  $7  per  acre,  and  they  appor- 
tioned to  the  Holloways  26  acres,  and  to 
the  Klrklands  15%  acres  thereof.  They  fur- 
ther r^wrted  that  the  defeudants  Klrkland 
occupied  and  had  made  permanent  and  valu- 
able Improvements  on  a  part  of  the  land, 
which  they  held  as  tenants  in  common  with 
the  Holloways,  of  the  value  of  $200,  and  that 
In  making  partition  they  had  set  aside  and 
apportioned  to  the  Klrklands  the  land  upon 
which  such  improvements  had  been  erected 


by  them.  After  the  commissioners  had  made 
their  report,  and  before  It  had  been  acted 
upon  by  the  court,  the  plaintiffs  Holloway 
filed  their  objections  thereto,  the  objection 
in  the  main  being,  substantially,  that,  as  the 
commissioners  found  that  the  lmi»ovement8 
on  the  land  were  worth  $200,  this  added  that 
much  to  the  value  of  the  land  as  a  whole; 
and  that  the  commissioners  should  have  con- 
sidered the  value  of  both-  the  land  and  im- 
provements in  making  a  fair  and  equitable 
partition  and  not  the  value  of  the  land  alona 
Their  contention,  in  other  words,  is  that  they 
were  entitled  to  a  greater  number  of  acres 
than  were  apportioned  to  them  to  otbet  the 
tract,  made  more  valuable  by  the  improve- 
ments, which  was  set  apart  to  the  Klrklands. 
In  answer  to  this  contention,  the  Klrklands 
filed  a  plea  in  which  they  set  up  that,  being 
tenants  in  common  with  the  Holloways,  they 
entered  upon  the  land  and  placed  Improve- 
ments thereon,  and  that  such  improvements 
were  made  In  good  faith,  and  not  with  the 
Intent  to  embarrass  their  cotenants,  and 
that  the  same  in  no  way  affected  the  rights 
of  the  Holloways,  and  that  the  latter  had 
in  no  wise  be«i  prejudiced  by  reason  of  the 
making  of  said  improvements,  and  that  sndi 
improvements  do  not  extend  over,  affect,  or 
interfere  with  the  Holloways  In  the  use  and 
enjoyment  of  the  land  set  apart  to  them  by 
the  commissioners  of  partition:  and  th^ 
prayed  that  the  report  allotting  to  them  the 
16%  acres.  Including  tlie  value  of  their  im- 
provements, be  confirmed.  The  pleadings  of 
the  parties,  other  than  those  filed  subse- 
quently to  the  filing  of  the  report  of  the  com- 
missioners  of  partition,  are  not  Incorporated 
in  the  record.  The  court,  after  hearing  the 
exceptions  and  objections  of  the  plaintiffs, 
and  the  evidence  adduced  thereon,  overroled 
the  same,  and  entered  judgment  approving 
the  report  of  the  commissioners  of  partition, 
and  vesting  in  the  parties  title  to  the  land 
apportioned  to  them  respectively.  From  this 
Judgment  the  plalutiffs  Holloway  have  ap- 
pealed. 

No  statement  of  facts  accompanies  the  rec- 
ord, but  upon  proper  request  the  trial  Judge 
filed  his  findings  of  fact  and  conclusions  of 
law,  from  which  we  copy  so  much  as  we 
think  essential  to  an  understanding  of  tha 
grounds  upon  which  this  decision  Is  based: 

"(4)  I  find  that  on  July  25,  19U,  this  cause 
being  reached  for  trial,  this  court  entered  its 
judgment  in  obedience  to  said  order  and  de- 
cree of  the  Court  of  Civil  Appeals,  adjudging 
and  decreeing  to  Mrs.  G.  L.  Holloway  and 
R.  R.  Holloway  a  five-eighths  of  the  land  in 
controversy  and  to  the  defendants  Ed  Klrk- 
land and  Alta  Klrkland  three-elghtlu  of  said 
land,  etc. 

"(6)  I  find  that  also  at  the  same  time,  to 
wit,  July  25,  1911,  this  court  also  by  Its  or- 
der and  decree,  In  obedience  to  said  order  of 
the  Court  of  Civil  Appeals,  ordered  that  the 
land  In  controversy  be  partitioned  I)etween 
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the  parties  In  the  proportionate  shares,  to 
wit,  to  said  idaintlSs  flve-eighths,  and  to 
said  defendants  three-eighths  of  the  land  in 
controversy,  and  this  to  be  done  equitably, 
and  at  the  same  time  appointed  E.  H.  Hop- 
son,  Wm.  McOready,  and  T.  M.  Hyde  as  com- 
missioners to  go  upon  the  land  and  partition 
same  in  accordance  with  this  court's  decree. 

"(6)  I  find  that  said  commissioners  did  en- 
ter upon  said  land,  and,  after  viewing  same, 
partitioned  the  land,  setting  apart  to  the 
plaintiffs  Mrs.  O.  L.'Holloway  and  R.  R.  Hol- 
loway  26  acres  of  land  olt  the  east,  and  to 
the  defendants  Ed  Kirkland  and  wife,  Alta 
Klrkland,  15^  acres  of  the  land  off  the  west 
portion  of  said  land  in  controversy. 

"(7)  I  find  that  the  said  partition  by  said 
commissioners,  upon  a  hearing  of  the  excep- 
tions filed  by  plaintiffs  thereto,  is  a  fair, 
just,  and  equitable  division  of  the  land. 

"(S)  I  find  that  the  isyci  acres  set  apart 
and  partitioned  to  said  defendants,  includ- 
ing a  dwelling  house,  one  acre  of  land  under 
fence,  and  some  other  small  improvements, 
are  of  the  value  of  $200,  and  I  find  that  said 
ln4>rovement8  were  placed  thereon  by  said 
defendants  and  paid  for  by  them,  and  that 
said  improvements  were  not  placed  thereon 
by  the  defendants  for  the  purpose  of  embar- 
rassing the  plaintiffs  or  the  plalntUfs'  rights, 
and  I  find  that  said  improvements  do  not 
diminish  the  value  of  the  other  land  In  con- 
troversy nor  affect  the  property  set  apart  to 
the  plaintiffs. 

"(9)  I  find  that  the  26  acres  set  apart  and 
partitioned  to  the  plaintiffs  has  no  improve- 
ments thereon,  and  said  land  is  unaffected 
by  any  acts  of  the  defendants  or  improve- 
ments placed  on  the  other  parts  of  the  land 
by  the  defendants. 

"(10)  I  find  that  said  partition  by  said  com- 
missioners of  said  land  was  a  fair,  just,  and 
equitable  division  of  the  land  in  controversy 
and  in  accordance  with  the  decree  of  the 
court,  and  the  land  set  apart  to  the  respec- 
tive parties  is  of  equal  value  per  acre,  in- 
dependent of  the  improvements. 

"(11)  I  find  that  the  15%  acres  awarded  to 
the  defendants  is  the  homestead  of  the  de- 
fendants, and  I  find  that  by  actual  survey 
there  are  41%  acres  of  land  in  controversy." 

Upon  the  facts  found  the  court  based  the 
following  conclusions  of  law: 

"(1)  I  conclude  tliat  the  land  in  contro- 
versy is  susceptible  of  division  and  partition 
betweoi  the  parties  herein. 

"(2)  I  conclude  that  the  commissioners 
fairly,  justly,  and  equitably  partitioned  the 
land  in  controversy  between  the  parties  here- 
in, and  that  the  15%  acres  set  apart  to  the 
defendants  and  the  26  acres  set  apart  to  the 
plaintiffs  is  a  fair  and  equitable  division  be- 
tween said  parties,  and  that  the  said  report 
should  be  In  all  things  approved  and  affirm- 
ed and  entered  of  record  by  the  clerk  of  this 
court,  and  that  the  title  to  such  proportional 
shares  and  the  land  so  set  apart  to  the  re- 
101&W,i-«7 


spectlve  parties  be  vested  In  them  respec- 
tively. 

"(3)  I  conclude  that  the  improvements 
placed  on  the  15%  acres  allotted  to  defend- 
ants properly  go  with  the  land  to  the  de- 
fendants, being  placed  thereon  by  the  de- 
fendants, not  for  the  purpose  of  embarrass- 
ing plaintiffs  and  without  prejudice  or  in- 
jury to  plaintiffs." 

[1 , 2]  We  will  not  discuss  appellants'  as- 
sl^uneuts  of  error  in  detalL  The  facts,  as 
we  understand  them,  are  simply  these:  The 
Holloways  and  the  Kirklands  were  the  own- 
ers, as  tenants  in  common,  of  a  tract  of  41% 
acres  of  land,  the  former  owning  %  and  the 
latter  %.  The  Kirklands,  without  any  pur- 
pose of  embarrassing  their  cotenants,  moved 
upon  the  tract  and  made  improvements  there- 
on of  the  value  of  $200.  The  land  which 
they  thus  occupied  and  improved  was  wholly 
within  the  15%  acres  set  apart  to  them  in 
the  partition.  The  findings  of  fact  of  the 
court,  which,  in  the  absence  of  a  statement 
of  facts,  are  conclusive,  are  that  the  parti- 
tion made  by  the  commissioners  was  a  fair, 
just,  and  equitable  division  of  the  land  and 
In  accordance  with  the  decree  of  the  court 
The  court  concluded  as  a  matter  of  law  that 
the  improvements  placed  on  the  15%  acres 
allotted  to  the  Kirklands,  go  to  them  with 
the  land,  having  been  placed  thereon  by 
them,  not  for  the  purpose  of  embarrassing 
their  cotenants,  and  without  prejudice  or 
tojury  to  them.  That  this  is  the  law  is  not 
an  open  question  in  this  state.  In  Whltmire 
V.  Powell,  103  Tex.  236,  125  S.  W.  889,  our 
Supreme  Court,  in  passing  npon  a  similar 
question,  says:  "But  as  tenant  in  common 
of  the  tract  he  (Whltmire)  had  a  right  rea- 
sonably to  improve  it  and  to  be  reimbursed 
for  the  expense  in  partition,  provided  the  im- 
provements were  not  placed  upon  It  for  the 
purpose  of  embarrassing  his  cotenants  in  the 
assertion  of  their  righta.  A  tenant  in  com- 
mon who  has  improved  the  land,  not  for  the 
purpose  of  embarrassing  his  cotenants,  is 
entitled  to  have  them  set  apart  to  him,  pro- 
viding it  can  be  done  in  justice  to  his  coten- 
ants. If  this  cannot  be  done,  then  he  is  en- 
titled to  compensation  for  them  in  tile  par- 
tition." To  the  same  effect  are  Bums  v. 
Parker,  137  S.  W.  707 ;  Robinson  v.  McDon- 
ald, 11  Tex.  385,  62  Am.  Dec.  480;  Lewis  v. 
Sellick,  69  Tex.  383,  7  S.  W.  673;  Johnson 
V.  Bryan,  62  Tex.  627.  We  think  that  un- 
der the  facts  found  by  the  court  and  under 
the  foregoing  authorities  the  judgment  set- 
ting apart  to  the  Kirklands  the  portion  of 
the  land  Improved  by  them  was  in  all  things 
correct 

[3]  But  appellants  contend  that  there  were 
no  pleadings  in  the  case  to  authorize  the  jury 
or  the  court  to  take  Into  consideration  the 
question  of  Improvements  made  by  appellees 
in  making  the  partition,  or  In  entering  the 
decree.  As  we  have  before  stated,  none  of 
the  pleadings  filed  anterior  to  the  filing  of 
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the  report  of  the  commissioners  of  ilartition 
Is  Incorporated  In  the  record,  and  we  cannot 
say,  therefore,  that  no  such  pleadings  ■w&ce 
filed.  In  the  absence  from  the  record  of  the 
pleadings  in  the  case,  it  will  be  presumed, 
in  support  of  the  Judgment,  that  the  plead- 
ings on  file  at  the  time  of  the  appointment 
of  the  commissioners  authorized  the  rendi- 
tion by  the  court  of  the  judgment  appealed 
from. 

[4]  However  that  may  be,  we  think  that 
in  view  of  the  fact  findings  of  the  court, 
which  are  unchallenged,  the  justice  of  the 
case  has  been  attained,  and  that  the  judg- 
ment should  not  in  such  case  be  reversed 
and  a  new  trial  ordered  because  of  some  In- 
formality of  procedure  which  cannot  afTect 
the  merits  of  the  controversy  or  the  sub- 
stantial rights  of  the  parties.  We  have  ex- 
amined all  of  appellants'  assignments  of  er- 
ror, and  are  of  the  opinion  that  none  of  them 
presents  reversible  error,  and  they  are  sev- 
erally overruled.  The  judgment  of  the  court 
below  Is  affirmed. 

Affirmed. 


GARRISON  V.  STOKES  et  aL 

(Court  of  C3vil  Appeals  of  Texas.     Amarillo. 
Nov.  30,  1912.) 

1.  Vbitox  (§  41*) — Ohanob  o»  Vbnub— Plba 
OF  Pbivileob— BrracT. 

Whei«  plaintiff  Joined  as  defendant  a  par- 
ty who  was  clearly  entitled  to  a  change  of 
venue  to  another  county,  and  did  not  dismiss 
as  to  such  party,  the  court,  having  no  power 
to  dlamiss  as  a^inst  that  party,  proi>erly 
transferred  the  suit  as  to  all  parties,  especially 
where  the  other  parties  defendants  had  pleaded 
privilege  to  be  sued  in  such  other  county. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent 
Dig.  §{  62,  63 ;  Dec  Dig.  |  41.*] 

2.  Vknde  (J  6*>— Natobb  or  Subject  of  Ac- 
tion—Action    REU.TiNa    TO    Real    Pbop- 

XBT7. 

Tested  bv  the  averments  of  a  petition  to 
the  «ffect  that  defendants  contracted  with 
plaintiff  to  convey  to  him  certain  lands,  the 
breach  by  defendants,  that  defendant  banic  was 
instrumental  in  delaying  the  completion  of  the 
contract,  and  in  causing  its  final  breach  by  the 
other  defendants,  with  a  claim,  usual  in  tres- 
pass to  try  title,  of  the  legal  and  equitable 
ownership  of  the  land  described,  and  a  prayer 
for  specific  performance,  and,  in  the  alternative.- 
for  title  and  possession,  for  rent,  damages  ana 
costs,  the  suit  was  for  specific  performance  of 
a  contract  to  convey  land,  and  not  an  action 
in  the  alternative  to  recover  land,  and,  as 
such,  required  the  court  to  sustain  a  defend- 
ant's plea  of  privilege  to  be  sued  in  the  county 
of  his  residence. 

[Ed.  Note.— -For  other  cases,  see  Venue,  Gent 

g.  H4-U;  DeaDig.  I  5.*] 


[E< 
Dig. 


Appeal  from  District  Court,  Floyd  Coun- 
ty; L.  S.  Kinder,  Judge. 

Action  by  X  M.  Garrison  against  D.  R. 
Stokes  et  aL  From  an  order  transferring 
the  suit  to-the  district  court  of  Motley  coun- 
ty, Texas,  for  trial,  plaintiff  appeals.  Af- 
firmed. 


Houghton  &  Hall,  of  Floydada,  for  appel- 
lant T.  T.  Bouldin,  of  Matador,  and  Ran- 
dolph &  Randolph,  of  Plainvlew,  for  appel- 
lees. 

PRESIiER,  J.  This  suit  was  filed  by  ap- 
pellant (plaintiff  below)  against  appellees 
(defendants  below),  alleging,  in  substance, 
that  on  or  about  the  1st  day  of  November, 
A.  V.  1911,  appellees,  D.  R.  Stokes,  Miss 
Petie  Stokes,  and  Mrs.  Mary  I.  Stokes,  ot- 
tered into  a  contract  with  appellant  in 
which  appellees  agreed  to  convey  certain 
lands  located  in  Floyd  county,  Tex.,  as  de- 
scribed in  appellant's  petition,  alleging  spe- 
cifically said  contract  and  the  breach  there- 
of by  said  appellees,  and  further  alleging 
that  appellee  the  First  State  Bank  of  Mata- 
dor was  instrumental  in  "procuring"  said 
contract  on  the  part  of  the  other  appellees 
by  phoning  to  Floydada,  Tex.,  and  hindering 
and  delaying  the  completion  of  the  contract 
and  causing  the  same  to  be  finally  breached 
by  the  other  appellees,  and  sought  damages 
against  said  appellee  by  reason  thereof. 
Later  in  his  petition,  by  general  allegations, 
usual  in  an  action  of  trespass  to  try  title, 
appellant  claimed  to  be  the  legal  and  equi- 
table owner  of  the  land  described  in  the 
first  part  of  his  petition,  prayed  for  specific 
performance  of  the  contract  of  sale  and 
Judgment  for  his  damages,  and,  in  the  al- 
ternative, prayed  Judgment  for  title  and 
possession  of  the  land  referred  to,  for  rent 
and  damages  and  costs  of  suit 

[1]  Appellees  below  filed  their  pleas  of 
privilege  (the  First  State  Bank  of  Matador 
filing  its  plea  separate  from  the  other  three 
named  appellees),  each  setting  up  the  fact 
that  they  resided  in  Motley  county,  Tex., 
and  the  First  State  Bank  of  Matador  fur- 
ther alleging  in  said  plea  that  it  had  no 
agent  or  local  representative  in  Eloyd  coun- 
ty, Tex.,  said  pleas  of  privilege  In  all  re- 
spects complying  with  the  statute,  and  the 
court,  after  considering  the  same,  sustained 
said  pleas,  and  ordered  said  suit  transfer- 
red to  the  district  court  of  Motley  county, 
Tex.,  for  trial.  From  this  order  appellant 
duly  appeals  to  this  court  We  are  of  the 
opinion  that  there  was  no  error  In  the  ac- 
tion of  the  court  complained  of.  It  clearly 
appears  from  the  record  that  the  appellee 
the  First  State  Bank  of  Matador  resided  in 
Motley  county,  Tex.,  and  that  there  was  no 
exception  under  the  statute  that  would  give 
the  district  court  of  Floyd  county  Jurisdic- 
tion of  said  bank,  appellant's  petition  clear- 
ly showing  that  said  appellee  bank  owned 
no  Interest  in  said  land,  was  not  a  parly  to 
the  contract,  the  specific  performance  of 
which  is  the  primary  purpose  of  this  suit 
and  was  neither  a  necessary  nor  proper  par- 
ty to  this  suit  and  the  appellant  having 
Joined  this  appellee  with  the  others  and 
having  failed  to  dismiss  bis  suit  as  to  said 
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appellee  vbo  clearly  bad  the  right  as 
against  appellant  to  have  the  snlt  tried  in 
the  county  of  Its  residence^  and  the  court 
having  no  authority  under  the  statute  to 
dismiss  said  suit  against  said  appellee,  ap- 
pellant te  in  no  attitude  to  complain  of  the 
action  of  the  court  in  transferring  the  case 
as  against  all  of  the  appellees  to  Motley 
county.  If  its  action  had  been  based  upon 
the  plea  of  the  appellee  bank  alone.  As 
stated  by  the  court  in  the  case  of  Luter  t. 
Ihnken,  143  S.  W.  676:  "Both  of  the  parties 
sued  in  this  case  live  in  Medina  county,  and 
appellant  deemed  It  necessary  to  join  them 
in  his  action  for  specific  performance,  and, 
when  the  plea  of  privilege  was  sustained  as 
to  one  of  them,  it  had  the  efFect  of  changing 
the  venue  to  Medina  county.  No  provision 
Is  made  in  the  law  of  1907  for  tlie  dismissal 
as  to  one  of  the  parties  in  whose  favor  the 
plea  of  privilege  is  granted,  but  the  statute 
was  passed  to  prevent  dismissals  for  it  Is 
mandatory  that  'the  cause  shall  not  be  dis- 
missed on  that  account'  The  court,  acting 
under  that  statute,  had  no  right  or  authority 
to  dismiss  the  cause  as  to  one  of  the  parties, 
and  neither  does  it  seem  that  be  had  the 
authority  to  change  the  venue  as  to  one 
party  and  refuse  it  as  to  another,  especially 
when  that  other  does  not  object  to  such 
action.  The  law  has  provided  for  no  such 
contingency  as  arises  in  this  case,  but  Im- 
peratively demands  that,  whenever  a  plea  of 
privilege  to  a  venue  Is  sustained,  the  venue 
must  be  changed." 

[2]  We  are  further  of  the  opinion  that  ap- 
pellant's contention  that  said  pleas  of  priv- 
ilege should  have  been  overruled  by  the 
court  because  his  action  In  the  alternative 
is  one  to  recover  the  land  with  the  usual  al- 
legations and  indorsements  of  an  action  of 
trespass  to  try  title  cannot  be  sustained  up- 
on the  record  in  this  case.  Tested  by  the 
averments  of  the  petition,  we  think  that  the 
primary  and  manifest  purpose  of  the  suit 
was  to  compel  the  appellees  to  specifically 
I)erform  the  contract  to  convey  the  land  in 
question  and  to  transfer  a  lease  to  certain 
other  lands  referred  to.  Such  salt  should 
be  brought  in  the  county  of  appellee's  resi- 
dence (Hearst  v.  Kuykendall,  16  Tex.  327; 
Mixan  V.  Orove,  G9  Tex.  673),  unless  appel- 
lees had  agreed  in  writing  to  perform  the 
contract  in  some  other  county,  which  is  not 
alleged.  As  is  stated  in  the  opinion  of  the 
court,  in  Cavln  et  al.  v.  HUl,  83  Tex.  76,  18 
S.  W.  324:  "The  prayer  is  for  a  judgment 
for  the  possession  of  the  land  and  for  a 
specific  performance  of  the  contract  before 
described.  It  is  an  elementary  rule  of  plead- 
ing that  specific  allegations  will  control 
those  of  general  character.  It  is  also  well 
settled  that  if  the  other  party  pleads,  even 
when  not  bound  to  do  so,  his  right  or  title 
gpedally,  he  '  will  be  bound  thereby,  and 
mnst  be  confined  to  the  proof  of  the  facts 


thus  specifically  alleged,  for  the  reason  that 
he  has  thus  notified  his  adversary  of  the 
exact  nature  and  extent  of  his  claim.  It  is 
likewise  the  established  doctrine  In  this 
state  that,  under  the  general  averments  of  a 
petition  in  trespass  to  try  title,  the  plalntifT 
cannot  have  special  equitable  relief,  such  as 
the  reformation  of  a  deed, .  on  the  ground 
of  mistake,  etc.,  without  distinctly  alleging 
the  facts  upon  whidi  be  relies  in  addition  to 
the  usual  averments  in  a  Judgment."  And 
here,  as  in  the  case  above  referred  to,  it  is 
apparent  from  the  petition  Itself  that  the 
only  right  or  title  to  the  land  In  question 
which  appellant  claims  is  such  as  he  de- 
rives through  the  contract  of  sale  which  is 
made  the  basis  of  his  action,  and  that  to  es- 
tablish and  have  performed  that  contract  is 
the  real  and  sole  purpose  of  the  suit.  We 
regard  the  allegations  of  appellant's  seizure 
and  title  otherwise  and  of  the  trespass  by 
the  appellees  as  mere  surplusage.  The  char- 
acter of  the  suit  is  determined  as  a  matter 
of  law  by  the  facts  stated  in  the  petition, 
and  not  by  the  indorsements  thereon.  Any 
otitet  view  of  this  petition  would  place  the 
appellant  in  an  inconsistent  and  untenable 
position;  for,  if  he  already  owns  the  land 
in  fee  simple,  the  appellee  could  not  be  com- 
pelled in  equity  to  specifically  pettorm  the 
contract  for  the  conveyance  of  the  land. 

We  are  therefore  of  the  opinion  that  the 
jurisdiction  of  the  court  cannot  be  maintain- 
ed upon  the  ground  that  appellant's  suit  Is 
one  for  the  recovery  of  the  land,  and  that 
the  judgment  appealed  from  should  be  in  all 
things  afBrmed,  and  it  is  so  ordered. 


PHILADELPHIA  UNDERWRITERS  AGBN- 
CI  OF  FIRE  ASS'N  OF  PHILA- 
DELPHIA V.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  21,  1912.) 

1.  Pleadino  (I  360»)— Motion  to  Stbikb— 
DETEKiaNATiON— Taking  Ali.eoations  as 
Tbuk. 

In  passing  upon  a  defense  upon  a  motion 
to  strike,  the  trial  court  was  required  to  look 
alone  to  the  facta  alleged,  and  to  take  them  as 
true  in  determining  its  legal  sufficiency. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  IS  1129-1146;  Dec  Dig.  {  360.*] 

2.  Abbitbation  and  Awabd  (§  8*)— Submis- 
sion—PowKB  or  CouBT  to  Revoke. 

Though  Sayles'  Ann.  Civ.  St  1887,  art 
61,  in  the  chapter  relating  to  arbitration  in 
general,  provides  that  nothing  therein  shall  be 
construed  as  affecting  the  right  of  parties  to 
arbitrate  in  such  way  as  they  may  select  an 
agreement  that  a  majority  of  the  jurors  im- 
paneled at  the  trial  sbould  return  a  verdict, 
and  that  the  court  should  render  the  usual 
judgment  thereon  to  have  the  force  of  a  reg- 
ular verdict  and  judgment  does  not  oondude 
the  court,  and  it  has  power  to  set  aside  the 
verdict  rendered  and  grant  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  I  29;  Dec.  Dig.  |  &•] 
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3.  Appeal  awd  Ebsob   (|  113*)— Decisions 
Rkviewablb— Setting  Aside  judomknt. 

An  order  settiiig  aside  a  jadgment  enter- 
ed at  the  same  term  under  a  verdict  render- 
ed in  pursuance  of  an  agreement  of  the  par- 
ties that  a  verdict  might  be  returned  by  a  ma- 
jority of  the  jurors  on  which  judgment  might 
be  entered,  and  granting  a  new  trial,  is  not 
appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  H  758-786;  Dec.  Dig.  | 
113.»] 

4.  Abbftbation  and  Awabd  ({  8*)— Oustinq 
Jdbisdiction  of  Coubt. 

In  the  absence  of  clear  and  specific  aver- 
ments showing  that  the  effect  of  an  agreement 
of  the  parties  that  a  majority  of  the  jurors 
might  return  a  verdict,  on  which  judgment 
should  be  entered  was  to  oust  the  jurisdiction 
of  the  court,  it  will  not  be  assumed  that  the 
court  and  jury  abdicated  their  ofiSclal  position 
and  assumed  the  rOle  of  private  arbitrators, 
so  as  to  deprive  the  court  of  jurisdiction  to 
set  aside  the  judgment  entered,  and  grant  a 
new  trial,  and  one  relying  on  such  a  state  of 
facts  as  a  defense  must  show  it  beyond  rea- 
sonable doubt. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  {  29;   Dec  Dig.  {  8.*] 

5.  Pleading  (S  183*)—  Supplementabt  Ah- 

BWEB— PnBPOSE. 

Supplementary  answers  are  permitted  (or 
the  purpose  of  meeting  matters  appearing  for 
the  first  time  In  a  supplemental  pleading  filed 
by  the  opposite  party,  and  facts  pleaded  in 
defense  for  the  first  time  should  not  be  incor^ 
porated  in  a  supplemental  answer. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |i  389-396;    Dec  Dig.  |  183.*] 

6.  Evidence  (J  159* )— Best  Evidence— Con- 
IBAOT  OF  Inbubance— Other  Insubance. 

In  an  action  on  a  policy  of  fire  insurance, 
where  defendant  pleaded  avoidance  of  the  pol- 
icy by  breach  of  a  provision  against  other  in- 
surance, the  execution  of  other  policies  was 
only  collaterally  involved,  and  parol  Evidence 
offered  not  to  show  the  contents  of  such  pol- 
icies, but  that  other  policies  had  been  issoed, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  471,  474;   Dec  Dig.  |  169.*] 

7.  Evidence  (|  222*)— Admissions  by  Pabtt 
Iniehested. 

In  an  action  on  a  policy  of  insurance,  de- 
fended on  the  ground  oi  its  avoidance  by  breach 
of  a  condition  against  other  insurance,  an  ad- 
mission by  plaintiff  that  he  had  obtahied  other 
insurance  was  competent  as  original  evidence. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  11  786-800,  803^806;  D«c  Dig.  i 
222*1 

8.  iNStTBANCE  ((  663*)— iNCENDiABiaic— Evi- 
dence— Motive. 

In  an  action  on  a  policy  of  fire  insurance, 
where  the  evidence  strongly  tended  to  show 
that  loss  was  occasioned  by  Incendiarism  com- 
mitted by  plaintiff  or  at  his  instance,  evidence 
as  to  the  existence  of  a  mortgage  on  the  prop- 
erty was  admissible  as  tending  to  show  a  mo- 
tive. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1678,  1679;   Dec  Dig.  |  653.*] 

Appeal  from  Wise  Oonnty  Court;  E,  M. 
Allison,  Judge. 

Action  by  J.  B.  Brown  against  the  Phila- 
delphia Underwriters  Agency  of  the  Fire  As- 
sociation of  Philadelphia.  From  an  order 
sustaining  a  motion  to  strike  out  an  answer, 
defendant  appeals.    Reversed  and  remanded. 


CCirswell  &  Carswell,  of  Decatur,  and 
Crane  &  Crane,  of  Dallas,  for  appellant  Ho- 
Ifurray  &  Oettys,  of  Decatur,  for  appeUeeu 

HODOES,  J.  Tills  suit  was  Instituted  tj 
the  appellee  against  the  appellant  in  tbe  coun- 
ty court  of  Wise  county  upon  two  policies  of 
insurance,  one  for  $560  and  the  other  for 
$250.  By  the  terms  of  these  poUdes  tbe  ap- 
pellant insured  the  aM>ellee  in  an  amount 
not  exceeding  the  sums  therein  stated  agaln'-t 
loss  or  damage  by  fire  to  a  certain  two-story 
shlngle-roof  store  building  situated  in  Boyd. 
Tex.  About  the  2d  of  December,  1909,  and 
during  tbe  period  covered  by  the  policies,  tbe 
property  was  totally  destroyed  by  fire.  Upon 
a  refusal  of  the  company  to  pay  tbe  amount 
of  the  insurance,  tbe  appellee  instituted  this 
suit  Appellant  answered  by  a  general  de- 
murrer and  a  general  denial,  and  by  special 
answer  averred  that  each  of  tbe  contracts 
sued  on  contained  tbe  following  stipulation: 
"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  if  tbe  insured  now  has 
or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
on  property  covered  In  whole  or  in  part  by 
this  policy."  It  was  further  alleged  that 
plalntlH  bad  another  contract  of  insurance 
on  the  property  in  tbe  sum  of  $400;  that  de- 
fendant was  Informed  and  believed  that  this 
other  policy  was  issued  by  tbe  Texas  Fire 
Insurance  Company  of  Ft  Worth;  and  that 
this  insurance  was  issued  either  prior  or 
subsequent  to  tbe  issuance  of  the  policies 
sued  on,  and  for  that  reason  the  policies  here 
involved  were  null  and  void.  It  was  also 
charged  that  the  fire  originated  by  tbe  act, 
design,  or  procurement  of  the  plaintiff  for 
tbe  purpose  of  collecting  tbe  insurance.  Ap- 
pellee filed  a  supplemental  petition  wherein 
be  denied  generally  all  of  tbe  allegations  con- 
tained in  defendant's  answer,  and  further 
pleaded  a  waiver  by  the  Insurance  company 
of  the  provisions  in  the  contract  sued  on 
with  reference  to  other  insurance,  alleging 
that  appellant's  local  agent  knew  of  •■he  exis- 
tence of  this  additional  insurance  and  consent 
ed  thereto.  On  April  27,  1911,  which  ap- 
pears to  bave  been  tbe  term  at  wbtcb  this 
case  was  tried,  the  appellant  filed  a  supple- 
mental answer  wherein  it  alleged  that  on 
the  20th  of  January  preceding  this  suit  was 
called  for  trial  the  parties  appeared  and  an- 
nounced ready,  tbe  Jury  vras  impaneled,  the 
evidence  presented,  and  the  argumoit  at 
counsel  beard,  and  tbe  Jury  was  <d)arged  and 
retired  to  consider  its  verdict;  that,  after 
the  Jurors  had  been  d^berating  tar  some 
time,  they-  returned  into  open  court,  and  re- 
ported that  it  was  impossible  to  agree  upon 
a  verdict;  that,  the  court  b^ng  on  the  point 
of  discharging  the  Jury  without  a  verdict 
counsel  for  plaintifr  and  defendant  then  and 
there  mutually  agreed,  the  plaintiff  being 
presNit  and  assenting  thereto,  that  tbe  Jury 
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retire  and  a  majorltj-  bring  In  a  verdict,  by 
which  each  party  would  abide,  and  a  judg- 
ment sbould  be  rendered  upon  the  same 
which  would  be  conclusive  between  the  par- 
ties as  to  matters  Involved  In  that  suit;  that 
In  pursuance  with  that  agreement  the  Jury 
retired,  and  a  majority  thereof  brought  Into 
court  a  verdict  for  the  defendant;  that  this 
verdict  was  received  and  filed,  and  a  Judg- 
ment thereon  was  duly  entered  on  the  min- 
utes of  the  court  for  the  defendant  It  Is 
further  allied  that  the  Judgment  rendered 
thereon  was  binding  upon  the  parties  to  this 
suit,  and  that  the  action  of  the  court  In  set- 
ting aside  said  verdict  and  Judgment  and 
granting  a  new  trial  after  the  verdict  had 
been  returned  and  received  and  the  Judgment 
rendered  and  entered  upon  the  minutes  of 
the  court,  over  the  objection  of  defendant 
and  without  its  consent,  was  coram  non  Ju- 
dlce  and  void.  The  appellee  filed  a  motion 
to  strike  this  answer  out  (1)  because  it  was 
not  a  proper  pleading  and  did  not  constitute 
a  supplemental  answer,  it  not  being  In  repiy 
to  anything  set  up  by  plaintiff  In  his  supple- 
mental pleadings;  and  (2)  because  the  allega- 
tions set  forth  In  this  supplemental  answer 
were  not  true  In  fact  The  motion  then  pro- 
ceeds to  set  out  in  detail  what  it  is  claimed 
the  facts  really  were.  The  court  sustained 
the  motion  without  hearing  any  evidence, 
and  that  ruling  is  assigned  as  error. 

Appellant  contends  that  the  facts  allied 
in  its  supplemental  answer,  If  true,  constitut- 
ed a  common-law  arbitration  in  which  an 
award  had  been  made  according  to  the  agree- 
m«>t  of  the  parties;  that  this,  having  been 
done  and  entered  by  the  court,  was  binding 
on  the  parties,  and  the  court  had  no  power 
to  set  It  aside;  that,  by  reason  of  that  fact, 
the  award  still  subsists  as  a  final  settlement 
of  this  controversy,  and  is  now  an  effectual 
bar  to  a  prosecution  of  this  suit  It  is  not 
claimed  that  this  answer  sets  up  a  statutory 
arbitration  of  the  subject-matter  in  contro- 
versy. If  it  describes  an  arbitration  at  all. 
It  is  one  of  the  parties  own  selection,  and 
one  which  the  statute  permits  but  does  not 
prescribe.    Revised  Oivll  Statutes,  art  61. 

[1-4]  In  passing  upon  this  defense,  the  tri- 
al court  was  required  to  look  alone  to  the 
facts  alleged,  and  fhey  sbould  have  been 
taken  as  true  in  determining  the  legal  sufil- 
ciency  of  the  answer.  If  In  construing  the 
averments  of  this  answer  the  court  was  Jus- 
tified In  concluding  that  It  set  forth  an  agree- 
ment between  the  parties  at  a  former  term 
of  the  court  and  at  a  time  when  it  was  ai>- 
parent  that  there  would  be  a  disagreement 
among  the  Jurors — that  a  majority  of  the 
Jurors  might  render  a  verdict  In  the  case  and 
a  Judgment  be  entered  thereon  which  should 
have  the  binding  force  of  a  Judgment  regu- 
lar in  all  respects — ^he  was  fully  warranted 
In  his  actloiL  Conceding  it  to  be  true  that 
SDch  a  verdict  was  rendered  and  a  Judgment 
for  the  defendant  entered  in  accordance 
therewith,  the  conrt  at  the  same  teim  would 


have  the  Judicial  power  to  set  that  Judgment 
aside  and  grant  a  new  trial,  and  from  such 
a  ruling,  though  it  may  have  been  erroneous, 
there  would  be  no  appeal.  The  only  view  of 
the  case  which  could  deny  the  court  that 
power  would  be  one  regarding  the  Jurors  and 
the  judge  as  merely  actors  In  a  private  arbi- 
tration, and  the  Judgment  as  simply  a  pri- 
vate record  of  an  award  made.  In  the  ab- 
sence of  clear  and  specific  averments  show- 
ing that  such  was  the  effect  of  what  was 
done,  It  will  not  be  assumed  that  the  court 
and  jury  in  the  midst  of  a  public  trial  abdi- 
cated their  ofllclal  positions  and  assumed  the 
role  of  private  arbitrators.  One  relying  upon 
such  a  state  of  facts  as  a  defense  should 
lurge  it  with  such  certainty  and  clearness  as 
to  leave  no  reasonable  ground  for  a  contrary 
construction.  From  an  examination  of  the 
f&cts  alleged  In  the  supplemental  answer, 
we  think  they  might  have  been  construed  as 
alleging  an  agreement  that  the  finding  of  a 
majorl^  of  the  Jurors  impaneled  upon  that 
occasion  should  return  a  verdict,  and  that 
the  court  might  render  the  usual  Judgment 
thereon,  and  that  such  verdict  and  Judgment 
Ediould  have  the  effect  which  usually  attaches 
to  verdicts  and  Judgments  in  all  respects  reg- 
ular and  In  conformity  with  law. 

[g]  Another  reason  suflldent  to  sustain  the 
action  of  the  court  in  strllOng  out  this  sup- 
plemental answer  is  this:  Even  if  the  facts 
pleaded  constituted  a  defense,  they  should 
have  been  incorporated  in  an  amraided  origi- 
nal answer,  and  not  in  a  supplemental  plead- 
ing. Th^  could  only  operate  as  a  defense 
to  the  action  as  stated  in  the  plalntUTs  orig- 
inal petition,  and  were  available,  if  at  all, 
as  a  plea  in  bar  to  the  cause  of  action  there 
set  forth.  Supplemental  answers  are  permit- 
ted for  the  purpose  of  meeting  matter  ap- 
pearing for  the  first  time  In  a  supplemental 
pleading  filed  by  the  opposite  party.  Townes' 
Texas  Plead,  pp.  307,  308,  321;  rule  8,  142 
S.  W.  xvU.  Admitting  that  a  good  defeuse 
was  stated,  the  irregularity  of  its  introduc- 
tion Justified  the  court  in  striking  it  from 
that  position. 

[I,  7]  Upon  the  trial  the  defendant  offered 
to  prove  by  its  witness  G.  P.  Gooke,  the  agent 
who  Issued  the  policies  sued  on,  that  on  the 
night  of  the  fire  he  was  present  and  heard 
the  plaintiff  make  the  statement  that  he 
(plaintiff)  had  other  insurance  upon  this 
property  besides  the  two  policies  sued  on, 
and  that  this  was  the  first  notice  that  Cooke, 
the  agent,  had  of  such  additional  Insurance. 
On  cross-examination  defendant  himself  was 
asked  if  he  did  not  at  the  time  of  the  fire 
have  additional  insurance  upon  this  property. 
In  both  instances  objections  were  made  and 
sustained  by  the  court  The  grounds  upon 
which  the  objections  were  based  were  that 
the  policies  of  Insurance  were  themselves 
the  beet  evidence.  The  bills  of  exceptions  re- 
served by  the  appellant  showed  that  after  the 
fire  one  of  the  policies  referred  to  had  been 
delivered  to  the  compan;   from  which   it 
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emanated,  and  the  other  had  been  sued  on 
and  was  in  the  possession  of  the  district 
clerk,  and  within  easy  reach  of  the  parties 
at  the  time  this  trial  was  in  progress.  That 
provision  of  the  policies  specially  pleaded 
which  provided  for  the  avoidance  of  these 
policies  in  case  any  other  insurance  was  held 
at  that  time  or  thereafter  procured  upon  the 
property  made  the  evidence  of  such  outstand- 
ing policies  material.  We  think  the  court 
erred  in  excluding  the  testimony  offered. 
The  existence  of  other  insurance  was  only 
collaterally  involved,  and  might  have  been 
proven  by  paroL  This  was  not  an  effort  to 
show  the  contents  of  other  written  policies, 
but  merely  to  establish  that  such  policies  had 
been  issued  and  were  In  existence.  An  ad- 
mission by  the  plaintiff  that  he  had  this  ad- 
ditional insurance  would  be  original  evidence. 
Dooley  v.  McEwlng,  8  Tex.  307;  Hoefllng  v. 
Hambleton,  81  Tex.  517,  19  8.  W.  689;  Oaks 
V.  West,  64  S.  W.  1033;  2  BJncy.  Bv.  305,  and 
cases  referred  to  in  notes.  The  court  erred 
in  sustaining  the  objections. 

[t]  We  think  there  was  also  error  in  re- 
fusing to  permit  the  plaintiff  to  be  interro- 
gated on  cross-examination  as  to  the  exist- 
ence of  a  mortgage  on  the  property.  There 
was  strong  evidence  upon  the  trial  that  this 
loss  was  occasioned  by  incendiariam,  and  ap- 
pellant had  charged  in  its  pleadings  that  this 
was  committed  by  the  plaintiff  or  at  his  in- 
stance. The  existence  of  any  fact  or  condi- 
tion tending  to  show  a  motive  for  the  burn- 
ing, if  not  otherwise  objectionable,  would  be 
admissible  in  determining  that  issue. 

For  the  errors  discussed,  the  judgment  la 
reversed,  and  the  cause  remanded. 


ST.  UOmS  ft  8.  F.  KT.  OO.  t.  KNOX. 

(Oonrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  16, 1912.    Rehearing  Denied  Nov. 

28,  1912.) 

1.  BviMNCK  ({|  638,  644»)  —  Opinion  Evi- 

DKNCB— BXFICBTS. 

Cattlemen,  who  for  a  nnmber  of  years  had 
been  engaged  in  shipping  and  marketing  stock 
to  a  given  point,  and  were  aconainted  with  the 
market  reports  and  prices  at  nie  time  the  ship- 
ment was  made,  are  competent  to  testier  as  ex- 
perts whether  or  not  it  was  necessary  to  feed 
and  water  cattle  at  a  given  point,  and  whether 
depredation  in  price  and  loss  in  weight  was 
due  to  rough  handling  and  delay. 

[Eld.   Note. — For    other   cases,   see   Evidence, 
CctttlMg.  H  2348, 2356;  Dec.  Dig.  {{  538,  544.*] 

2.  Trial  (|  194*) — Instbuctions— Wdqht  of 
E^riDBNCK. 

In  an  action  against  a  railroad  company 
for  injaries  to  a  shipment  of  cattle  from  delay, 
a  charge  that  if  the  cattle  were  fed  and  wa- 
tered at  a  certain  point,  and  it  was  made  neces- 
sary by  the  negligence  of  defendant  in  delaying 
the  cattle,  if  it  did  delay  them,  then  plaintiff, 
if  he  paid  for  feeding  the  cattle,  would  be 
entitled  to  recover  the  sum  paid,  is  not  er- 
roneous as  on  the  weight  of  the  evidence  in 
telling  the  Jury  that  the  delay  in  transporta- 


tion was  caused  by  the  negligence  of  the  de- 
fendant. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  413,  439-441,  446-164,  456-466;  Dec. 
Dig.  I  194.*] 

3.  Cabbiebs    (I    229*)  —  Oabbiaoe    of    Livb 
Stock— Injuby  to   Anikals— Measubk  of 

DAUAGEa 

Where  a  common  carrier  of  live  stock  de- 
layed a  shipment  so  as  to  injure  them,  the 
shipper's  measure  of  damages  is  the  difference 
between  the  market  value  of  the  stock  at  the 
time  they  arrived  at  the  point  of  consignment 
and  what  would  have  been  their  market  value 
had  they  arrived  without  delay. 

[Ed.  Note. — For  other  cases,  see  Qtrriers, 
Cent  Dig.  H  930,  963,  964 ;  Dec.  Dig.  |  229.*] 

4.  Tbial  (I  191*)— iNSTBUOnoNB— Wkigbt  op 
Evidence. 

In  an  action  against  a  railroad  company 
for  negligent  delay  in  shipment  of  cattle,  an 
instrnction  that,  if  there  was  a  finding  for  the 
shipper  then  the  measure  of  his  damages  is 
the  difference  between  the  market  value,  if 
any,  of  .the  cattle  at  the  time  of  arrival  in  the 
condition  they  were  in  and  what  would  have 
been  their  market  value,  had  there  been  no  de- 
lay or  negligence,  is  not  erroneous  as  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  413.  489-441,  446-454,  456-466 ;  Dec. 
Dig.  I  194.*] 

5.  Tbial   (|   260*) — Instbuctions— Rxqncarrs 

COVEBED  BT  CHABOES  GiVEN. 

In  an  action  against  a  railroad  company 
for  damages  to  cattle  in  shipment,  occasioned 
by  its  negligent  delay,  where  the  court  repeat- 
edly told  the  jary  that  plaintiff  could  not  re- 
cover anything,  unless  the  company  had  been 
guilty  of  negligence,  a  request  that  the  plain- 
tiff cannot  recover,  unless  defendant  was  negli- 
gent, and  that  such  negligence  was  the  proxi- 
mate cause  of  the  injurv  to  the  cattle^  being 
covered  by  the  charges  given,  was  properly  re- 
fused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  661-659 ;   Dec.  Dig.  {  260.*] 

Appeal  from  District  Court,  Jack  County; 
J.  W.  Patterson.  Judge. 

Action  by  S.  W.  Knox  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    A£Srmed. 

Stark  &  Sta,rk,  of  Jac^sboro,  and  Andrews, 
Ball  ft  Streeman,  of  Ft  Worth,  for  appel- 
lant Sporer  ft  McGIure,  of  Jacksboro,  for 
appellee. 

WILLSON,  C.  J.  January  29,  1909,  appd- 
lee  delivered  to  the  Chicago,  Rock  Island  ft 
Gulf  Railway  Company  141  head  of  steers, 
to  be  transported  by  said  company  and  Its 
connecting  lines  from  Jacksboro,  Tex.,  to  the 
National  Stockyards  in  East  St  Louis,  lU. 
Appellee  accompanied  the  cattle,  and  at  the 
time  he  delivered  them  to  said  railway  com- 
pany, tn  a  writing  separate  from  the  bill  of 
lading  covering  them,  waived  the  require- 
ment of  the  federal  statute  (Act  June  29, 
1906,  c.  3594,  {  1,  84  Stat  607  [U.  S.  Gbmp. 
St.  Supp.  1911,  p.  13411)  that  they  should  not 
be  confined  in  the  cars  for  a  longer  period 
than  28  hours  without  unloading,  feeding,  and 
watering  them,  and  agreed  that  such  time  of 
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oonflnement  might  be  extended  to  86  hours. 
The  cattle  left  Jacksboro  over  said  rail- 
way company's  line  at  4:30  p.  m.  of  said 
January  29th,  and  reached  Chlckasha,  where 
they  were  delivered  to  appellant  for  trans- 
portation to  their  destination  over  its  line  of 
railway,  at  4:30  o'clock  of  the  morning  of 
January  30th.  At  Ohickasha  appellee  sar- 
rendered  to  appellant  the  bill  of  lading  is- 
sued to  him  by  the  Chicago,  Rock  Island  & 
Gulf  Railway  Company,  and  the  waiver  re- 
ferred to,  and  received  from  appellant  its  bill 
of  lading  covering  the  transportation  of  the 
cattle  on  to  St.  Louis.  The  cattle  left  Chlck- 
asha, over  appellant's  line  of  railway,  at 
about  6:10  o'clock  of  said  morning  of  Janu- 
ary 30th,  and  reached  Sapulpa  at  3:50  o'clo<& 
of  the  afternoon  of  that  day.  At  Sapnipa  they 
were  detained  about  11  hours,  during  which 
time  they  were  unloaded,  fed,  and  watered. 
There  was  testimony  authorizing  a  finding 
that  the  cattle  were  roughly  handled  at  this 
point,  and  that  because  of  negligence  on  the 
part  of  appellant  they  were  delayed  there 
longer  than  was  necessary  to  comply  with 
the  requirements  of  the  federal  statute  re- 
ferred to.  The  cattle  left  Sapulpa  at  2-.30 
o'clock  of  the  morning  of  January  31st,  were 
thai  carried  to  Afton,  where  they  were  de- 
tained 2H  hours,  when  they  were  carried  to 
Monett,  where  tiiey  were  detained  1  hour, 
then  to  Springfield,  where  they  were  detain- 
ed 1  hour  and  16  minutes,  and  then  to  Nefw- 
berg,  a  point  117  miles  south  of  St.  Louis. 
They  reached  Newberg  at  2:10  o'clock  on  the 
morning  of  February  Ist,  having  then  been 
oonflned  in  the  cars,  after  leaving  Sapnipa, 
28  hours  and  40  minutes.  At  Newberg,  over 
appellee's  protest,  they  were  detained  7 
hours  and  20  minutes,  during  which  time 
they  were  unloaded,  fed,  and  watered.  For 
the  feeding  and  watering  of  the  cattle  at 
that  point,  appellee  was  compelled  to  iwy 
$21.  There  was  testimony  authorizing  a  find- 
ing by  the  Jury  that  the  pens  into  whidi  the 
cattle  were  unloaded  at  Newberg  were  in 
such  a  condition  as  to  cause  injury  to  them. 
The  cattle  left  Newberg  at  9.-30  o'clock  of  the 
morning  of  February  Ist,  reached  St  Louis 
at  4:30  o'clock  of  the  afternoon  of  that  day, 
and  the  National  Stoc^ards  in  Bast  St 
Louis  at  6:30  o'clock  of  the  same  afternoon. 
It  was  shown  that  the  usual  running  time  of 
trains  carrying  live  stock  between  Newberg 
and  St  Louis  was  from  30.  to  40  miles  an 
hoar.  Appellee's  contention,  supported,  we 
think,  by  testimony,  was  that  the  delays 
mentioned  were  due  to  negligence  on  the 
port  of  appellant;  that  as  a  result  thereof 
the  cattle  did  not  reach  their  destination  in 
time  to  be  sold  on  February  Ist  but  had  to 
be  sold  on  February  2d,  when  the  market 
price  had  dedlned;  that  the  maricet  price 
of  the  cattle  was  injuriously  affected  by  the 
condition  the  cattle  were  In  on  account  of 
negligence  of  appellant  In  handling  them; 
and  that  they  had  lost  in  weight  on  account 
of  >Dch  delays  and  rough  handling,  about  70 


pounds  each  more  than  they  otherwise  would 
have  lost  He  sued  for  $1,465.96  as  his 
damages,  and  recovered  a  Judgment  for  $950. 

[1]  In  the  first  18  assignments  complaint 
is  made  of  the  action  of  the  court  in  admit- 
ting, over  appellant's  objection  thereto  on  the 
ground,  in  some  instances,  that  the  witness- 
es had  not  qualified  as  experts,  and  in  others 
that  same  was  their  opinions  on  mixed  ques- 
tions of  law  and  fact,  testimony  that  it  was 
not  necessary  to  feed  and  water  the  cattle  at 
Newberg ;  that  but  for  the  delays  and  rough 
handling  the  cattle  would  have  reached  their 
destination  In  good  condition  for  the  market 
of  February  Ist;  that  on  that  day  they 
could  have  been  sold  for  6  cents  a  pound, 
whereas  on  February  2d  the  market  had  de- 
clined, and  they  could  be  sold  for  only  5.54^ 
cents  a  pound;  that  the  cattle  had  lost  in 
weight  about  70  pounds  each  more  than  they 
would  have  lost  but  for  the  delays  and  rough 
handling  they  were  subjected  to;  that  the 
cattle  would  have  sold  for  from  25  to  45 
cents  a  hundred  pounds  more  than  they  did 
sell  for  if  they  had  been  In  good  condition, 
etc.  It  appeared  that  the  witnesses  who 
gave  the  testimony  objected  to  were  expe- 
rienced cattlemen,  and  for  a  number  of  years 
had  engaged  in  shipping  and  marketing  such 
stodc;  that  they  accompanied  the  cattle 
while  they  were  being  transported  from 
Jacksboro  to  the  National  Stockyards,  and 
from  inquiries  made  and  market  reports  ex- 
amined were  acquainted  with  the  prices  of 
such  cattle  on  that  market  at  that  time.  We 
think  the  admission  of  the  testimony  does 
not  furnish  a  reason  for  reversing  the  Judg- 
ment Railway  Co.  v.  Allen,  117  S.  W.  923 ; 
Railway  Co.  v.  Henson,  56  Tex.  Civ.  App. 
468,  121  S.  W.  1128;  Railway  Co.  v.  Irvine, 
73  8.  W.  540;  Railway  Co.  v.  Scoggln,  67 
Tex.  Civ.  App.  349,  123  S.  W.  229 ;  Railway 
Co.  V.  Crowley,  86  S.  W.  342 ;  Railway  Co.  v, 
Gober,  125  S.  W.  383;  Railway  Co.  v.  Hal- 
sell,  35  Tex.  ClT.  App.  126,  80  S.  W.  140; 
RaUway  Co.  v.  White,  35  Tex.  Civ.  Ai«.  521* 
80  S.  W.  641 ;  Railway  Co.  v.  Gray,  145  S. 
W.  729;  Railway  Co.  v.  Saunders,  141  S.  W. 
829;  Railway  Co.  v.  Jones,  118  8.  W.  759; 
Lay  v.  RaUway  Oo.,  167  Mo.  App.  467,  138 
S.  W.  884. 

[2]  It  is  Insisted  that  the  trial  court  In 
the  third  paragraph  of  his  charge,  told  the 
Jury  that  the  delay  in  the  transportation  of 
the  cattle  shown  to  have  occurred  was  due 
to  negligence  on  the  part  of  appellant  and 
that  therefore  that  portion  of  the  charge  was 
erroneous  because  on  the  weight  of  the  evl- 
denca  As  we  understand  the  language  used, 
the  coort  did  not  so  instruct  the  jury.  On 
the  contrary,  he  told  them  appellee  was  not 
entitled  to  recover  the  sum  he  paid  on  ac- 
count of  the  feeding  and  watering  of  the  cat- 
tle at  Newberg,  unless  such  feeding  and  wa- 
tering "was  made  necessary  by  the  negli- 
gence of  defendant  in  delaying  the  cattle  aft- 
er it  received  them,  if  It  did  so  delay  them." 
Said  paragraph  of  the  charge  was  as  fol: 
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lows:  "If  you  believe  and  find  from  the  evi- 
dence tbat  the  cattle  were  fed  and  watered 
at  Newberg,  Missouri,  and  if  you  believe 
said  watering  and  feeding  was  necessary,  as 
hereinafter  explained,  and  if  you  believe 
that  said  feeding  and  watering  was  made  nec- 
essary by  the  negligence  of  the  defendant 
in  delaying  said  cattle  after  it  received  them, 
if  it  did  BO  delay  said  cattle,  and  if  you  be- 
lieve plalntitr  paid  for  feeding  said  cattle, 
and  if  you  believe  it  was  necessary  for  him 
to  pay  for  same  under  liis  contract,  be  would 
be  entitled  to  recover  the  sum  he  so  paid, 
provided  you  believe  the  sum  was  reason- 
able ;  or  if  you  find  It  was  not  necessary  or 
required  to  so  feed  and  water  said  cattle  at 
Newberg,  and  that  same  was  done  without 
the  consent  of  plalntltT,  and  that  the  plain- 
tiff was  compelled  to  pay  therefor,  be  would 
be  entitled  to  recover  therefor  the  reason- 
able value  thereof." 

[3, 4]  The  eighth  paragraph  of  the  diarge 
also  Is  attained  as  erroneous  because  on  the 
weight  of  the  evidence,  and  on  the  ground 
that  it  "did  not  correctly  state  the  law  of  the 
case."  While  not  as  clear  as  It  should  have 
been  In  the  statement  of  the  measure  of  the 
damages'  recoverable,  we  think  the  measure 
was  not  incorrectly  stated ;  and  certainly  the 
instruction  was  not  on  the  weight  of  the 
evidence.  It  was  as  follows:  "If  yon  find 
for  the  plaintiff  by  reason  of  injury  to  his 
cattle,  then  the  measure  of  his  damages  is 
the  difference  between  the  market  value,  if 
any,  of  the  cattle  at  the  time  tbey  arrived  at 
the  National  Stockyards  in  Illinois  fn  the 
condition  they  were  in  and  what  would  have 
been  their  market  value  at  the  time  they 
should  have  arrived  there,  had  there  been 
no  delay  caused  by  the  negligence  of  said  de- 
fendant, if  there  was  such  delay  and  negli- 
gence, and  the  condition  tbey  should  and 
would  have  been  In  had  there  been  no  Buch 
delay  or  negligence." 

•  Appellant  next  insists  that  "there  was  no 
evidence  that  plaintiff's  cattle  sold  for  less, 
nor  that  their  market  value  was  less,  when 
they  reached  their  destination  in  the  con- 
dition they  were  then  in  than  it  would  have 
been  bad  they  reached  the  market  or  destina- 
tion in  ordinary  time  and  condition,"  and 
complains  of  the  action  of  the  court  in  re- 
fusing to  give  to  the  Jury  a  special  charge  to 
that  effect  requested  by  it  The  testimony 
was  tbat  the  market  value  of  such  cattle  on 
February  1st,  when  the  steers  should  have 
reached  said  National  Stockyards,  was  6 
cents  a  pound,  and  that  on  February  2d, 
when  they  reached  said  stockyards  and  were 
sold,  the  market  had  declined  to  5.54^ 
cents  a  jtound.  The  testimony,  further,  was 
that  on  account  of  the  rough  handling  the 
cattle  were  subjected  to  and  the  delay  in 
transporting  them  each  of  the  steers  had 
lost  70  pounds  more  In  weight  than  it  other- 
wise would  have  lost. 


[t]  Finally,  it  Is  Insisted  that  the  court 
erred  In  refusing  a  charge  requested  by  ap- 
pellant as  follows:  "Before  the  plaintiff  can 
recover  In  this  case,  you  must  find  and  be- 
lieve from  the  evidence  that  the  defendant 
was  negligent  in  the  said  shipment ;  that  the 
plaintiff  received  some  injury  to  Ills  cattle; 
that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  such  Injury;  and  the 
evidence  must  show  that  the  n^ligence  of 
the  defendant  was  the  direct  and  proximate 
cause  of  such  injury."  The  contention  is 
that  it  was  error  to  refuse  this  charge,  be- 
cause In  his  main  charge  the  court  "omitted 
to  instruct  the  Jury  upon  proximate  cause. " 
The  court  was  careful  to  repeatedly  tell  the 
Jury  that  appellee  was  not  entitled  to  recover 
anything,  unless  appellant  had  been  guilty 
of  negligence  in  transporting  the  steers,  and 
that  he  was  entitled  to  recover,  if  at  all, 
only  such  damages  as  were  caused  to  him 
by  appellant's  negligence.  We  tliink  tbe  con- 
tention should  be  overruled. 

There  is  no  error  in  tbe  Judgment;  and  It 
l8  afilrmed. 


WESTERN    UNION   TELEGRAPH    00.   t. 

VANCE. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  28,  1912.     On  Motion  for  Beheiuriog, 

Nov.  27,  1912.) 

1.  Teleor^ths  and  Telefhonks  (%  66*)— 
Delay  in  Dbuvebt — ^AcrroNS— Sufticies- 
CT  or  Evidence— Nbouoencb. 

Ehridence  in  an  action  for  negligent  delay 
in  deliverintp  a  telegram  held  to  sustain  a  find- 
ing of  negligence  in  transmitting  and  deliver- 
ing tbe  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ff  61-63;  Dec. 
Dig.  I  6a»] 

2.  Telegbafhs  and  Tbuepbones  ({  66*)— De- 
lay IN  Dbliveky— Cause  of  Injitby. 

Evidence  In  an  action  for  negligent  delay 
In  delivering  a  telegram  announcing  the  prob- 
able death  of  plaintiff's  daughter  held  to  show 
that  plaintiff's  inability  to  reach  his  daughter's 
bedside  before  her  death  was  proximately  caus- 
ed by  the  negligent  transmission  and  delivery. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ||  61-63;  Dec 
Dig.  I  66.*] 

3.  Teleobaphs  and  Telxfhoneb  (|  88*>— 
Delay  in  Deliveby— Nsoliqence— Duxns- 

ES. 

That  the  sender  of  a  telegram  did  not  ad- 
vise tbe  company  that  tbe  sendee  lived  beyond 
tbe  free  delivery  limits,  nor  offer  to  pay  the  ex- 
tra charges  for  service,  was  no  defense  to  an 
action  for  negligent  delay  in  delivery. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  33;  Dec  Dig.  | 
38.*] 

4.  AfPEAi.  and  Ebbob  (I  1078*)— Pbssenta- 
TiON  Below— ExcEFnoNS  to  Plradinq. 

In  absence  of  any  ruling  shown  by  the 
record  upon  a  special  exception  to  the  answer, 
it  will  be  presumed  that  such  exception  was 
waived,   since    the   record   must  show   tbat    a 
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rnling  upon  an  czeeption  was  made  in  oidw  to 
anthorice  the  appellate  court  to  review  it. 

[Ed.  Note.— For  other  caaei,  see  Appeal  and 
Error,  Cent  Dig.  H  4266-4261;  Dec  Dig.  i 
107&*] 

5.  Apfiai.  and  E>bbob  (|  1050*)— Habmums 
E^BBOB— ADiasBioiT  or  Etidenok. 

Any  error  in  admitting  evidence  was  harm- 
less to  defendant,  where  a  witneM  for  defend- 
ant testified  to  substantially  the  same  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4168-4160,  4166;  Dec. 
Dig.  i  1060.*] 

a.  APFBAI.  AND  Ebbob  (|  728*)— Bbibm— An- 

SWEB8  TO  Quxsnona 

Error  in  overruling  oMections  to  questions 
cannot  be  held  prejudicial,  where  appellant's 
brief  and  asaigniaents  of  error  do  not  show 
what  answers  were  made. 

lEH.  Note.— For  other  cases,  see  Appeal  and 
E^or,  Cent  Dig.  «  3010-^12;  Dec.  Dig.  i 
72a»] 

7.  Appux  and  Brbob  (I  728*)— Rkoobd. 

The  exclusion  of  a  question  cannot  be  held 
prejudicial  to  appellant,  where  the  asBignment 
of  error  does  not  show  what  witness'  answer 
would  have  been. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  3010-3012 ;  Dec.  Dig.  | 
72a*i 

8.  TKUlL  a  266*)— INBTBUCTIONS— RJSQUKSTS— 

"Obdinabt  Cabb"— "Rkasonabix  Cark." 
An  instruction,  in  an  action  for  negligent 
delay  In  transmission  and  delivery,  on  the 
measure  of  the  telegraph  company's  duty  in 
delivering,  was  not  erroneous  for  requiring  it 
to  transmit  in  "due  time  (that  is,  such  time  as 
it  would  have  been  delivered  by  the  exercise  of 
reasonable  care  and  diligence  in  getting  it 
through  and  delivered),"  on  the  ground  that  it 
was  only  required  to  use  "ordinary  care,"  in 
absence  of  a  request  for  a  more  spedfic  charge; 
the  terms  "reasonable  care"  and  "ordinary 
care"  having  substantially  the  same  meaning 
(citing  7  Words  and  Phrases,  6966). 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  628-641;    Dec.  Dig.  {  266.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6029-6042;  voL  8,  pp.  77S9-7740, 
7779.] 

9.  Appeal  and   Ebbob  ({  1064*)— Rbtixw— 
HABia.E8a  Ebbob — lN8TBT7onoN& 

An  Instruction,  in  an  action  for  negligent 
delay  in  transmitting  and  delivering  a  tele- 
gram announcing  the  probable  death  of  plaln- 
tUTs  daughter,  lliat  if  plaintiif  could,  after  the 
receipt  of  the  message,  "by  the  usual  and  reg- 
ular means  of  travel,"  have  reached  his  daugh- 
ter's bedside  before  her  death,  and  failed  to 
malM  use  of  such  means  as  he  could  or  should 
have  done,  he  could  not  recover,  was  not  af- 
firmative  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

10.  TXUEOBAPHS    AND    TBUPHONBB    (|    87*)— 

Messages— Dbuvkbt. 

If  the  recipient's  residence  beyond  the  free 
delivery  limits  was  not  Icnown  to  the  sender 
of  a  telegram  at  the  time  of  its  delivery  to  the 
telegraph  company's  agent  for  transmission, 
the  agent  at  the  receiving  office  should  notify 
the  sender  of  such  fact,  so  that  be  might 
have  an  opportunity  to  pay  the  extra  charges. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  EHg.  |S  24,  29,  32 ;  Dec. 
Dig.  i  87.*] 


11.  Tbleobafhb  and  Teubfhones  (I  87*)— 
Delivbbt— Beyond  Fbee  Deuveby  Iimrra 

A  telegraph  comi>any  was  not  Justified  in 
abandoning  all  effort  to  deliver  a  telegram 
merely  because  the  recipient  was  not  found  at 
the  address  stated,  and  his  actual  address  was 
beyond  the  free  delivery  limits. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |i  24,  29,  82 ;  Dec. 
Dig.  I  S7.*J 

12.  Teleobaphs  and  Telephones  (f  71*)— 
Dahages— Neouoent  Deuvebt. 

A    verdict    for    $947.60    for    failure    to 

Sromptly  deliver  a  telegram  announcing  the 
eath  of  plaintifTs  17  year  old  married  daugh- 
ter between  whom  and  plaintiff  the  deepest 
affection  existed  was  not  excessive,  though  the 
daughter  was  unconscious  from  the  sending  of 
the  message  until  she  died,'  and  could  not  nave 
recognised  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  .Telephones,  Cent  Dig.  i  74 ;  Dec.  Dig.  f 
71.*] 

13.  ntLBGBAPHS    AND    XELEPHONES    ({    70*>— 

Damages— Mental  Anothbh— DiscbbiioN 

OP  JUEY. 

The  jury  has  a  large  discretion  in  estimat- 
ing damages  to  be  awarded  for  mental  anguish, 
as  from  the  negligent  delivery  of  a  telegram. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent'  Dig.  il  72,  73;  Dec 
Dig.   i  70.*] 

14.  Appeal  and  Ebbob  (|  742*)— Becobd. 

Error  in  admitting  evidence  cannot  he  re- 
viewed, where  there  is  no  showing  in  the  as- 
signments of  error  that  witness  gave  the  ob- 
jectionable testimony,  except  certain  statements 
from  the  motion  fw  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000 ;  Dec.  Dig.  {  742.*] 

On  Motion  for  Rehearing. 

16.  Appeal  and  Ebbob  (t  742*)— Bbieps— As- 
BiQNifENis  or  Ebbob— Pboposition. 

The  office  of  a  proposition  under  an  as- 
signment of  error  is  to  specifically  present  the 
question  of  law  intended  to  be  covered  by  the 
assignment,  and  the  Appellate  Court  cannot 
consider  any  question  not  suggested  by  a  prop- 
osition if  the  assignment  is  not  relied  on  as 
such,  nor  need  appellee  answer  such  questions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  i  742.*] 

Appeal  from  District  Oonrt,  Orange  Cotin- 
ty;  W.  B.  Powell,  Judge. 

Action  by  F.  Vance  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Holland  &  Holland,  of  Orange,  and  F.  J. 
&  C.  T.  Duff,  of  Beaumont,  for  appellant 
Blsland,  Adams  &  Bruce,  of  Orange,  for  ap- 
pellee. 

REESE,  J.  F.  Vance  instituted  this  ac- 
tion against  the  Western  Union  Telegraph 
Company  in  the  district  court  of  Orange 
county  to  recover  damages  alleged  to  have 
been  caused  by  the  negligent  failure  of  de- 
fendant promptly  to  transmit  and  deliver  a 
telegraphic  message  sent  to  htm  at  Orange 
by  his  son-in-law.  Will  Langston,  from  Cool- 
edge,  Tex.,  informing  blm  that  his,  plaintiff's, 
daughter  was  not  expected  to  live,  and  noti- 
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fylng  him  to  come  to  Cooledge  at  once.  The 
damages  were  laid  at  $1,995.  A  trial  with  a 
Jury  resulted  In  a  verdict  and  Judgment  for 
plaintiff  for  $947.50,  from  which  defendant 
prosecutes  this  appeal. 

WUl  Langston,  the  husband  of  the  "Ollle" 
named  In  the  message,  who  lived  at  the  town 
of  Cooledge,  Tex.,  about  12  o'clock  noon  on 
January  2,  1911,  delivered  to  the  agent  of 
the  appellant  at  Cooledge  for  transmission 
and  delivery  to  appellee,  who  lived  at  Orange, 
Tex.,  the  following  message:  "Ctooledge,  Tex- 
as, Jan.  2nd,  1911.  F.  Vance,  c/o  Orange 
Power  Co.,  Orange,  Texas.  Come  to  Cool- 
edge at  once.  Ollie  is  not  expected  to  live. 
[Signed]  Win  Langston." 

Appellee  was  the  father  of  the  said  Ol- 
lle. It  Is  not  shown  exactly  when  the  mes- 
sage was  put  upon  the  wire  at  Cooledge,  but, 
when  It  reached  Houston,  it  had  to  be  trans- 
mitted from  that  point  to  New  Orleans  and 
back  to  Orange  on  accoimt  of  the  wires  be- 
ing "grounded"  between  Houston  and  Orange. 
It  appears  from  the  evidence  that  the  wire 
from  Houston  to  Beaumont  between  Houston 
and  Orange  was  grounded  east  of  Beaumont 
between  4  o'clock  and  6  o'clock  p.  m.,  on  the 
2d  of  January.  At  4:16  p.  m.  and  at  5 
o'clock  p.  m.  it  was  grounded ,  east  of  the 
Southern  Pacific  depot  at  Beaumont  and  west 
of  Beaumont  The  circuit  was  thus  cat  off, 
and  messages  could  not  be  transmitted  from 
Honston  to  Orange.  The  wire  was  broken 
and  down,  caused  by  the  cold  weather.  The 
message  reached  Orange  at  6:10  o'clock  p.  m. 
on  January  2d,  and  was  not  delivered  to  ap- 
pellee until  some  time  between  9  and  10 
o'clock  the  next  morning.  Appellee  lived  in 
Orange  at  a  place  called  the  Gove,  three- 
fourths  of  a  mile  from  the  telegraph  office, 
and  outside  of  the  established  free  delivery 
limits.  There  was  a  train  leaving  Orange 
for  Honston  at  8:46  o'dock  p.  m.  on  January 
2d,  and,  if  appellee  bad  received  tbe  mes- 
sage before  8  o'clock  p.  m.,  be  could  and 
would  have,  by  taking  this  train,  been  able 
to  leave  Houston  at  8:15  the  next  morning 
for  Cooledge,  and  to  have  reached  the  bed- 
side of  his  dying  daughter  between  3  and  4 
o'clock  p.  m.  tbe  same  day,  and  about  24 
hours  before  her  death,  which  occurred  at 
4  o'clock  on  January  4th.  There  was  a  train 
leaving  Orange  for  Houston  at  12  o'clock 
noon  on  the  day  the  .message  was  received, 
but  tbe  evidence  shows  that,  if  appellee  had 
taken  this  train,  he  could  not  have  left 
Houston  or  reached  Cooledge  any  sooner  than 
he  did  do  by  taking  tbe  train  leaving  Orange 
between  6  and  6  o'clock  tn  the  afternoon. 
Appellee  did  not  take  this  train  leaving  at 
12  o'clock  noon;  the  reason  being  that  he 
did  not  have,  and  was  not  able  to  procure, 
money  sufficient  to  pay  his  expenses  in  time. 
He,  in  fact,  reached  Cooledge  as  soon  as  he 
could  after  the  receipt  of  the  message.  His 
daughter  was  dead  when  he  reached  her. 
She  was  unconsdons  for  at  least  24  hoora 


before  her  death,  and  so  remained  nntU  her 
death. 

[1,  2]  We  find  that  appellant  was  guilty  of 
negligence  In  the  transmission  and  delivery 
of  the  message  as  found  by  the  Jury,  and 
that  as  a  proximate  consequence  appdlee 
was  unable  to  reach  tbe  bedside  of  his  daugh- 
ter before  her  death,  and  to  be  with  her  in 
her  last  moments.  Tbe  evld^ice  is  saffici^it 
to  sni^Mrt  the  verdict  of  the  Jury  as  to  tbe 
amount  of  damages  recovered. 

By  the  first  assignment  of  error  appellant 
complains  of  the  ruling  of  the  court  In  sus- 
taining plaintiff's  special  exception  to  the 
eighth  paragraph  of  appellant's  answer.  It 
ia  stated  In  the  assignment:  That  "said  spe- 
cial exception  and  the  el^th  paragraph  of 
the  defendant's  second  amended  original  an- 
swer being  in  regard  to  the  defendant's  plea 
that  at  the  time  the  message  In  question  was 
delivered  to  it  for  transmission  to  the  plain- 
tiff it  was  given  a  certain  address  where 
plaintiff  could  be  found.  That  said  address 
was  a  place  within  the  free  delivery  limits 
fixed  by  the  defendant  company  for  the  city 
of  Orange.  That  said  address  was  incor- 
rect, and  that  the  plaintiff  could  not  be  lo- 
cated there,  but  that  he  was  at  a  point  out- 
side of  the  free  delivery  limits  of  the  city  of 
Orange,  and  that  tbe  defendant  was  not  un- 
der any  duty  or  obligation  to  deliver  the  tel- 
egram sued  on  to  the  plaintiff  at  such  place. 
That,  after  the  defendant  found  that  the 
plaintiff  Uved  beyond  the  free  delivery  limits. 
It  did  not  have  oKMrtunity  and  could  not 
demand  imyment  of  the  extra  charges  requir- 
ed by  the  rules  of  the  company  for  the  de- 
livery of  messages  to  such  places,  and  that 
after  it,  the  defendant,  had  delivered  or  at- 
tempted to  deliver  the  message  at  the  ad- 
dress given,  and  it  found  out  that  the  plain- 
tiff was  outside  of  tbe  free  delivery  limits 
of  the  city  of  Orange,  that  it  had  then  dis- 
charged its  contract,  and  was  no  further  lia- 
ble to  the  plaintiff." 

The  first  and  second  propositions  under 
the  assignment  are  as  follows: 

"Where  a  message  Is  delivered  to  a  tele- 
graph company  for  transmission  at  a  place 
within  the  free  delivery  limits  of  the  point 
of  destination  and  the  addressee  is  not  found 
at  the  address  given,  but  resides  'beyond  the 
free  delivery  limits,  before  delivering  the 
message,  the  company  Is  entitled  to  reason- 
able time  after  ascertaining  the  correct  ad- 
dress to  demand  Its  proper  charge  for  such 
delivery  beyond  the  free  limits. 

"It  Is  not  negligence  for  a  telegraph  com- 
pany to  fail  In  the  delivery  of  a  message 
where  the  addressee  resides  and  is  found  at 
a  different  point  from  the  address  given  In 
the  message,  and  where  a  delivery  at  sucii 
different  point  is  upon  a  different  charge  and 
for  a  dlfferoit  and  greater  rate  from  the 
charge  for  a  delivery  at  tbe  place  addressed.*' 

The  third  presents  substantially  the  same 
proposition  a«  tbe  second. 
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The  special  exception  referred  to  Is  as  fol- 
lows, as  stated  in  appellant's  brief:  "Plain- 
tiff excepts  to  said  answer,  the  last  para- 
graph thereof,  whereby  and  wherein  the  de- 
fendant alleges  that  Will  LanjEston  did  not 
advise  this  defendant  that  the  plaintiff  lived 
beyond  the  limits  for  the  free  delivery  of 
such  messages,  and  did  not  pay  or  offer  or 
promise  to  pay  to  this  defendant  any  sum, 
etc.,  because  plaintiff's  suit  herein  is  upon  a 
contract  for  the  transmission  and  delivery 
of  a  telegraph  message,  and  said  petition 
contains  no  allegations  that  the  defendant 
required  or  demanded  any  sum  whatever 
from  the  sender  of  said  message,  to  wit. 
Will  Langston,  for  the  trouble  and  expense, 
If  any.  In  sending  said  message  beyond  the 
fall  delivery  limits,  if  any,  of  the  dty  of 
Orange." 

[3]  It  will  be  seen  that  the  exceptloa  was 
directed  solely  to  the  allegations  of  the  an- 
swer, setting  up  as  a  defense  that  the  send- 
«r  of  the  message  did  not  advise  the  defend- 
ant that  the  addressee  lived  beyond  the  free 
delivery  limits,  nor  pay,  nor  offer  to  pay,  the 
«xtra  charges  for  such  service.  This  was  in 
fact  no  defense  to  the  charge  of  negligence. 
Telegraph  Co.  v.  Harris,  132  S.  W.  878.  It 
-will  be  seen  that  the  exception  does  not,  by 
any  means,  go  to  the  extent  set  out  in  the  as- 
signment and  propositions.  If  it  did,  it  would 
he  a  sufficient  answer  to  the  assignment  that 
It  is  nowhere  shown  In  the  record  that  the 
-court  did,  in  fact,  make  the  ruling  complain- 
ed of. 

[4]  It  lias  been  too  often  decided  to  re- 
quire citation  of  authority  that,  in  order  to 
have  the  appellate  court  revise  the  ruling 
of  the  trial  court  in  passing  upon  exceptions 
In  pleadings  it  must  be  shown  by  some  Judg- 
ment or  order  of  the  court  that  the  ruling 
complained  of  was  in  fact  made.  This  Is  not 
'done  with  regard  to  the  error  complained 
of  in  the  statement  The  rule  would  be  dif- 
ferent in  case  of  a  general  demurrer  which 
was  improperly  overruled.  In  the  absence 
of  any  ruling  shown  by  the  record  upon  this 
special  exception,  it  will  lie  presumed  that 
it  was  waived.  The  assignment  is  over- 
ruled. 

[5]  If  there  was  any  error  in  allowing  ap- 
ipellee  to  testify,  over  appellant's  objection, 
as  set  out  In  the  second  assignment  of  er- 
ror, as  to  what  the  agent  at  Houston  told 
him  with  regard  to  the  time  of  departure  of 
trains  by  which  he  could  reach  Ck>oledge,  the 
error  was  not  prejudicial  in  view  of  the  tes- 
timony of  the  witness  Kossbiel,  Joint  agent 
of  the  railroad  company  and  appellant  at 
Gooledge,  as  to  such  fact,  his  testimony  be- 
ing. In  substance,  identical  with  what  the 
agent  at  Houston  told  appellee.  The  assign- 
ment is  without  merit,  and  is  overruled. 

[6]  The  third  and  fourth  assignments  of 

'  error  complain  of  the  action  of  the  court  In 

overruling  objections  of  appellant  to  gues- 

ztions  propounded  by  appellee  to  certain  wit- 


nesses. It  does  not  appear  anywhere  In  the 
brief,  either  in  the  bill  of  exceptions  set  out 
in  the  assignments  of  error,  or  elsewhere  In 
the  statements  under  the  propositions,  wliat 
answers  the  witnesses  made  to  the  ques- 
tions. Obviously  we  cannot  say  that  the  tes- 
timony was  preJudidaL  It  only  inferentially 
appears  from  the  bill  of  exceptions,  set  out 
in  the  assignments,  that  the  witnesses  an- 
swered at  all.  We  cannot  be  required  to  ex- 
amine the  statement  of  facts  to  determine, 
first,  whether  the  witnesses  answered  the 
questions  objected  to,  and,  second,  what  the 
testimony  was.  ^e  as^gnments  must  be 
overruled  with  the  several  proi>ositions  there- 
under. 

[7]  As  to  the  fifth  assignment,  it  is  no- 
where shown  what  the  witness'  testimony 
would  have  been  if  he  had  been  permitted  to 
answer  the  question  objected  to.  We  cannot 
assume  that  his  answer  would  have  been  ma- 
terial, or  of  such  a  nature  that  Its  exclusion 
was  prejudicial  to  appellant  The  assign- 
meat  is  overruled. 

The  sixth  assignment  of  error  is  without 
merit,  and  is  overruled  without  discussion. 

There  Is  nothing  in  the  charge  referred  to 
in  the  seventh  assignment  of  error  which 
could  be  construed  as  assuming  that  de- 
fendant had  admitted  Its  llabUity. 

[8]  By  the  eighth  assignment  of  error  ap- 
pellant complains  of  the  tenth  iMragraph  of 
the  court's  charge,  on  the  ground  that  in 
Instructing  the  jury  as  to  the  measure  of 
appellant's  duty  in  the  transmission  and  de- 
livery of  the  message  the  court  uses  the  lan- 
guage "due  time  (that  Is,  such  time  as  it 
would  have  been  delivered  by  the  exercise 
of  reasonable  care  and  dlligmoe  in  getting 
it  through  and  deliyered)."  The  groimd  of 
objection  is  that  appellant  was  required  by 
law  to  transmit  and  deliver  the  message  In 
such  time  as  it  coidd  be  done  in  the  exercise 
of  ordinary  care,  under  all  the  drcnmstances 
and  conditions  existing  at  the  tima  We 
thinlc  the  terms  "reasonable  care"  and  "ordi- 
nary care"  have  substantially  the  same 
meaning.  Black  v.  Railway  C!o.,  30  Neb.  197, 
46  N.  W.  430;  Railway  Ck).  v.  Faith,  175  111.' 
68,  61  N.  El  807;  7  Words  and  Phrases, 
6966.  If  it  was  desired  that  the  jury  be  more 
fully  Instructed  as  to  the  effect  of  the  ex- 
traordinary conditions  prevailing  as  affect- 
ing such  ordinary  care,  a  special  charge 
should  have  been  requested.  The  court  else- 
where in  the  charge  properly  defines  negli- 
gence to  be  the  want  of  ordinary  care,  and 
properly  defines  ordinary  care,  and  In  that 
connection  instructs  the  jury  that,  if  it  found 
that  defendant  was  not  negligent  in  the 
transmission  and  delivery  of  the  message, 
the  plaintiff  could  not  recover. 

[I]  It  was  not  error  prejudicial  to  appel- 
lant to  tell  the  jury  that  if  appellee  could, 
after  the  receipt  of  the  message  "by  the 
usual  and  regular  means  of  travel,"  have 
readied  the  bedside  of  his  daughter  in  time 


Digitized  by 


Google 


908 


151  SOUTHWESTERN  REPORTER 


(Tex. 


to  have  reacbed  ber  before  her  death,  and 
fails  to  make  use  of  such  means  as  he  could 
or  should  have  done,  he  could  not  recover, 
as  set  out  in  the  ninth  assignment  Certain- 
ly it  was  not  affirmative  error.  The  assign- 
ment is  overruled. 

The  tenth,  eleventh,  and  twelfth  assign- 
ments are  addressed  to  certain  portions  of 
the  charge  of  the  court  and  present  no  error. 
That  portion  of  the  charge  complained  of  in 
the  twelfth  assignment  is  not  susceptible  of 
the  construction  sought  to  be  given  to  it. 
The  copy  of  the  charge  as  given  in  the  brief 
Is  entirely  misleading.  The  charge,  as  shown 
by  the  record,  Instructs  the  Jury  that,  under 
the  facts  indicated,  the  law  presumes  that 
plaintitr  "suftered  mental  anguish  and  be 
would  be  entitled  to  damages  therefor,  if 
yon  should  find  for  the  plaintifF  under  the 
Instructions  hereinafter  given  you,"  etc.  As 
given  in  the  brief,  this  portion  of  the  charge 
is  so  punctuated  (incorrectly)  as  to  wholly 
distort  its  meaning. 

We  might  very  well  refuse  to  consider  the 
thirteenth  assignment  for  want  of  a  suflBcient 
statement  of  the  evidence  upon  which  it  is 
predicated.  The  assignment  complains  of  the 
refusal,  upon  request  of  appellant,  to  charge 
the  Jury  to  return  a  verdict  for  the  defend- 
ant The  evidence  clearly  raises  the  issue 
of  negligence  on  the  part  of  appellant  in  the 
fliilure  both  to  transmit  the  message  to 
Orange,  and  In  its  delivery  to  appellee  after 
its  receipt  by  the  agent  there.  At  least  four 
hours  elapsed  after  the  delivery  of  the  mes- 
sage to  the  agent  at  Oooledge  before  the 
transmission  of  messages  direct  from  Hous- 
ton to  Orange  was  interrupted  by  the  ground- 
ing of  the  wires  l>etween  those  points,  so  far 
as  is  shown  l^  the  evidence.  It  was  deliv- 
ered at  Ck>oledge  about  noon,  and  did  not 
reach  Orange  until  6:10  p.  m.  It  is  true  that 
it  was  found  that  appellee  could  not  be  found 
at  the  place  which  the  agent  at  Orange  took  to 
be  the  "power  house,"  and  that  he  lived  out- 
side of  the  free  delivery  limits  at  a  place 
known  as  the  Gove,  but  this  place  was  only 
three-fourths  of  a  mile  from  the  telegraph 
'o£Bce.  Admitting  tliat  on  account  of  tbe  2d 
of  January  being  authorized  by  orders  of  ap- 
pellant to  its  employes  to  be  taken  as  a  legal 
holiday,  on  account  of  the  1st  of  January  fall- 
ing on  a  Sunday,  and  the  change  in  the  office 
hours,  appellant's  agent  testified  that  he 
was  informed  before  he  closed  the  office  at  7 
o'clock  that  appellee  lived  in  the  Cove,  and 
that  be  so  informed  the  messenger  boy.  If 
inquiry  had  been  made  in  that  section  of  tbe 
town,  the  evidence  leaves  no  doubt  that  appel- 
lee could  have  been  very  easily  found,  and  the 
telegram  delivered,  in  ample  time  for  him  to 
have  taken  the  8:45  train  that  night  It  is 
true  that  this  was  outside  of  the  free  deliv- 
ery limits,  and,  admitting  that  this  entitled 
appellant  to  demand  an  additional  charge 
for  the  delivery  of  the  message,  it  is  not 
shown  that  by  the  terms  ot  the  contract  or 


by  any  rule  of  the  comi>any  known  to  appd- 
lee  or  his  agent,  the  sender,  at  the  time,  this 
additional  charge  had  to  l>e  paid  before  de- 
livery of  the  message. 

[iO]  Nor  was  any  such  contract  alleged. 
Telegraph  Co.  v.  Harris,  supra.  Even  if 
such  contract  had  been  alleged  and  proven, 
we  think  that  it  is  tbe  law  that,  if  the  fact 
of  the  residence  of  the  addressee  of  the  mes- 
sage beyond  the  free  delivery  limits  is  not 
shown  to  have  been  known  to  the  sender  of 
the  message  at  the  time  of  its  delivery  to  the 
agent  for  transmission,  it  would  be  the  duty 
of  the  agent  at  the  receiving  office  to  noti- 
fy the  sender  of  such  fact  so  that,  he  might 
have  opportimity  to  pay  the  increased  charge, 
and  if  there  is  not  time  to  do  so,  in  case  of 
such  a  message  as  this,  we  are  inclined  to 
think  that  the  residence  of  the  addressee,  so 
short  a  distance  beyond  tbe  free  delivery 
limits,  would  not  excuse  the  agent  from  mak- 
ing any  effort  to  deliver  the  message.  It 
does  not  appear  that  the  fact  tliat  apptilee 
lived  beyond  such  ftee  delivery  limits.  In 
fact,  had  anything  to  do  with  the  delay,  for 
the  messenger  boy  was  Instructed  to  deliver 
the  message  that  night  abont  6:30  o'clock, 
before  the  agent  left  at  7  o'clock,  and  after 
the  agent  was  informed  that  appellee  lived 
at  the  Cove,'  and  the  next  morning  (but  too 
late)  the  agent  took  steps  to  apprise  appellee 
of  the  rectipt  of  the  message  so  that  he 
might  get  it  The  evidence,  we  think,  was 
sufficient  to  raise  the  issue  of  negligence,  and 
tbe  court  did  not  err  in  so  holding  and  in 
refusing  the  requested  charge.  It  would 
not  have  enabled  appellee  to  reach  Cooledge 
any  sooner  if  he  had  taken  the  train  leaving 
at  12  o'clock  noon,  as  we  have  shown,  and 
there  was  no  error  in  refusing  the  requested 
charge  referred  to  in  the  fourteenth  assign- 
ment 

There  was  no  prejudicial  error  in  giving 
the  charge  referred  to  in  the  fifteenth  as- 
signment, nor  in  refusing  to  give  the  cliarges 
requested,  the  refusal  of  which  is  oomploin- 
ed  of  by  the  sixteenth  assignment  Whether 
or  not  the  office  at  Orange  should  have  been 
kept  open,  as  on  ordinary  business  days,  un- 
til 8  o'clock  p.  m.,  or  might  have  been  closed 
at  6  o'clock,  it  was  undisputed  that  it  was 
kept  open  imtll  7  o'clock,  that  this  message 
was  received  at  6:10,  was  given  to  the  mes- 
senger boy  for  delivery,  and  that  before  clos- 
ing and  leaving  the  office  the  agent  was  In- 
formed that  appellee  lived  at  the  Cove,  and. 
so  informed  the  messenger  boy.  It  does  not 
appear  that  tliis  difference  in  office  hours, 
whether  or  not  it  would  liave  excused  the 
delay,  liad  anything  to  do  therewith.  Aivel- 
lant  requested  the  court  to  charge  the  Jury, 
in  substance,  that,  if  they  believed  tliat  ap- 
pellee lived  beyond  the  free  delivery  limits 
in  Orange,  their  verdict  should  be  for  defend- 
ant We  do  not  think  this  cliarge  is  a  correct 
measure  of  appellant's  liability  onder  tlie 
facts  of  this  case^  and  It  was  not  uror  t» 
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refuse  It  Telegraph  Co.  y.  Ayres,  47  Tex. 
cay.  Ai^.  567, 105  S.  W.  1166.  It  Is  not  shown 
tbat  any  effort  was  made  to  dellyer  the  mes- 
sage on  the  evening  of  Its  receipt,  further 
than  to  Inquire  for  appellee  at  the  Ice  plant, 
and  at  the  light  plant,  where  he  was  not 
known,  but  it  is  undisputed  that  it  was 
known  to  the  agent  before  he  closed  his  of- 
fice at  7  o'clock,  in  fact  at  6:30,  when  the 
messenger  boy  returned  after  going  to  the 
two  places  referred  to,  and  that  be  told  the 
messenger  boy  that  appellee  lived  at  the  Cove, 
which  was  not  about  a  mile  beyond  the  free 
delivery  limits,  as  stated  in  appellant's  brief, 
but  only  about  three-quarters  of  a  mile  from 
the  telegraph  ofBce.  It  does  not  appear  but 
that  any  sort  of  inquiry  at  the  Cove  that 
evening  would  have  disclosed  the  exact  place 
where  appellee  conld  b9  found  and  resulted 
in  prompt  delivery  of  the  message. 

[11]  As  we  have  said,  appellant's  agent  was 
not  Justified  In  abandoning  all  eftorts  to  de- 
liver the  telegram  merely  because  appellee 
was  not  found  at  the  address  given,  and  his 
address  when  learned,  was  found  to  be  be- 
yond the  free  delivery  limits.  The  court 
did  not  err  in  refusing  to  give  the  special 
charge  requested,  as  set  out  in  the  eighteenth 
and  nineteenth  assignments  of  error. 

[121  Appellant  complains  that  the  verdict 
is  excessive  in  view  of  the  fact  that  appel- 
lee's daughter  was  unconscious  from  the  time 
the  message  was  sent  until  she  died,  and 
conld  not  have  recognized  nor  communicated 
with  liim.  We  do  not  think  the  assignment 
can  be  sustained.  A  verdict  for  $1,000  was 
allowed  by  the  court  to  stand  in  the  case 
of  Telephone  Co.  v.  Gehring,  187  S.  W. 
764,  the  writer  dissenting,  in  which  the 
facts  were  similar.  Telegraph  Co.  v.  Sloss, 
46  Tex.  Civ.  App.  153,  100  S.  W.  354.  The 
deceased  Mrs.  Langston,  although  married, 
was  a  mere  child  of  17  years  of  age.  There 
was  shovm  to  have  existed  the  deepest  af- 
fection between  appellee  and  his  children. 

[13]  As  long  as  damages  are  allowed  to 
be  recovered  for  mental  anguish  alone  in 
this  class  of  cases.  Juries  must  be  allowed  a 
large  latitude  in  estimating  the  damages. 
The  assignment  is  overruled. 

[14]  What  we  have  already  said  renders  a 
discussion  of  the  twenty-first  assignment  of 
error  unnecessary,  if  we  were  required  to 
consider  it  as  it  is  presented.  There  is  no 
statement  showing  that  the  witness  gave  the 
testimony  objected  to,  save  certain  state- 
ments from  the  motion  for  a  new  trial.  This 
Is  not  sufficient 

We  have  considered  all  of  the  assignments 
Cf  error  and  the  several  propositions  there- 
under, and  have  concluded  that  none  of  them 
presents  any  ground  for  reversing  the  Judg- 
ment 

Finding  no  error  in  the  record  the  Judg- 
ment is  affirmed. 

Affirmed. 


On  Motion  for  Rehearing. 
It  is  urged  on  motion  for  rehearing  that 
this  court  erred  in  overruling  appellant's 
eleventh,  fifteenth,  and  sixteenth  assignments 
of  error.  These  assignments  relate  to  the 
cliarge  of  the  court  and  the  refusal  of  spe- 
cial charges  as  to  the  effect  of  the  order  of 
appellant  authorizing  employte  to  treat  Jan- 
uary 2d,  the  day  the  message  was  sent  ss 
a  legal  holiday,  the  first  falling  on  a  Sun- 
day, and  to  keep  the  office  of  appellant  open 
only  from  8  o'clock  to  10  o'clock  a.  m.,  and 
from  4  o'clock  to  6  o'clock  p.  m.  on  that  day. 
It  will  be  seen  from  the  opinion  that  the 
message  in  question  was  received  at  6:10  p. 
m.,  when  it  was  delivered  to  the  messenger, 
and  that  the  office  at  Orange  was  then  open 
and  remained  open  until  7  o'clock  p.  m.  It 
was  further  shown,  which  is  however  not 
stated  in  the  opinion,  that  the  messenger 
was  engaged  in  delivering  messages  at  least 
up  to  7  o'clock.  .The  point  now  urged  in 
this  motion  for  a  rehearing  is  that  any  serv- 
ice performed  by  the  agent  after  6  o'clock 
p.  m.  was  a  gratuitous  service  on  his  part 
which  appellant  was  not  obligated  to  per- 
form, and  that  it  is  therefore  not  liable  for 
any  negligence  of  Its  agents  in  the  perform- 
ance of  this  service  The  following  cases 
are  cited  in  the  motion  in  support  of  this 
contention:  Telegraph  Co.  v.  Rawls,  62  iS. 
W.  136 ;  Telegraph  Co.  v.  Weeks,  128  S.  W. 
674;  Telegraph  Co.  y.  May,  8  Tex.  Civ.  App. 
176,  27  S.  W.  760;  Telegraph  Co.  y.  Neel, 
86  Tex.  368,  '2S  S.  W.  15,  40  Am.  St  Rep. 
847.  By  referring  to  appellant's  brief,  it 
vrill  be  seen  that  none  of  the  propositions 
stated  under  the  several  assignments  refer- 
red to  even  suggest  the  question  here  pre- 
sented. They  refer  only  to  the  duty  of  the 
appellant  to  keep  its  office  open  after  6 
o'clock  p.  m.,  and  none  of  the  authorities  cit- 
ed in  the  motion  for  rehearing  are  cited  in 
the  brief,  nor  any  authorities.  In  fact  bear- 
ing upon  this  question.  Of  the  cases  cited 
the  strongest  Is  Telegraph  Co.  v.  Neel,  supra, 
which  arose  upon  a  certified  question.  Aft- 
er reviewing  the  cases  and  referring  to  the 
conflict  of  authorities,  the  Supreme  Court 
concludes  its  opinion  as  follows:  "In  the  ap- 
plication of  the  principles  of  law  to  new  cas- 
es, we  should  proceed  with  caution,  and 
therefore  we  deem  it  proper  to  say  that  our 
ruling  is  restricted  to  the  question  submit- 
ted. Whether  the  rule  we  have  announced 
should  be  applied  to  other  regulations  by  tel- 
egraph companies  we  leave  for  decision  when 
the  question  may  arise."  The  question  sub- 
mitted and  answered  can  only  be  intelligent- 
ly applied  by  reference  to  the  state  of  facts 
upon  which  it  was  based,  which  were  as  fol- 
lows, as  correctly  stated  in  the  syllabus:  "A 
telegram  was  sent  from  Yoakum  to  Caere, 
Tex.,  July  29,  1891,  at  4  o'clock  a.  m.  The 
message  reached  Cuero  at  4:50.  The  office 
hours  at  Ouero  were  from  7  a.  m.  to  7  p.  m. 
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The  carrier  boy  did  not  reach  the  office  be^ 
fore  7  a.  m.,  and  the  message  was  promptly 
delivered  after  the  oi)enlng  of  the  office." 
In  the  present  case  It  appears  from  the  un- 
disputed evidence  that  the  office  at  Orange 
was  kept  open  until  7  o'clock.  The  message 
was  not  received  until  6:10.  The  messenger 
boy  was  on  hand,  and,  as  stated  by  the 
agent,  had  other  messages,  some  of  which 
the  agent  telephoned  to  the  addresses.  In 
short,  it  appears  that  the  office  was  open  and 
the  usual  work  of  a  telegraph  office  was  be- 
ing done  until  7  o'clock.  There  is  nothing 
to  Indicate  that  the  order  of  the  appellant 
with  regard  to  office  hours,  differing  from 
those  on  ordinary  business  days,  on  Janu- 
ary 2d,  was  anything  more  than  to  authorize 
agents  to  observe  these  hours.  The  rule 
was  for  their  benefit,  and  did  not  require 
the  office  to  be  closed,  except  between  the 
hours  named.  In  the  Neel  Case  the  messen- 
ger boy  did  not  come  to  the  office  until  the 
time  for  opening,  when  the  message  was 
promptly  delivered.  The  telegraph  company 
was  without  means  of  such  delivery  until 
the  office  actually  opened  in  accordance  with 
the  established  rule.  The  facts,  we  think, 
distinguish  this  case  from  the  Neel  Case  and 
others  cited,  even  conceding  that  appellee 
was  bound  by  the  rule  authorizing  employes 
to  treat  the  2d  of  January  as  a  legal  holi- 
day. It  is  true  that  the  evidence  would  have 
authorized  a  finding  of  negligent  delay  In 
the  transmission  of  the  message  from  Cool- 
edge  to  Orange,  but  we  do  not  think  that  it 
required  such  finding  as  a  matter  of  law, 
and  therefore  we  cannot  say  that  the  Jury 
did  not  base  their  verdict  on  the  negligent 
delay  in  delivering  the  message  after  it 
reached  Orange.  In  such  case,  if  this  case 
falls  under  the  rule  laid  down  in  the  Neel 
Case,  and  is  not  distinguishable,  some  of  the 
assignments  of  error  referred  to  should  have 
been  sustained,  if  the  question  had  been 
properly  presented  in  the  briet  But  we 
doubt  very  much  whether  this  question  can 
be  raised  for  the  first  time  In  a  motion  for 
a  rehearing. 

[16]  The  office  of  a  proposition  under  an 
assignment  is  to  specifically  present  the  ques- 
tion of  law  Intended  to  be  embraced  by  the 
assignment,  and  where  an  assignment  is  not 
relied  upon  as  in  itself  a  proposition,  but 
the  pleader  undertakes  to  state  propositions 
thereunder,  we  think  that  this  court  is  not 
authorized  to  consider  any  question  not  sug- 
gested by  such  propositions,  nor  is  the  appel- 
lee expected  to  make  answer  to  them.  Rule 
30  (142  S.  W.  zlil).  Any  other  rule  would 
not  be  fair  to  appellee,  who  is  only  required 
to  answer  the  question  presented  by  sncb 
propositions. 

We  conclude  that  the  motion  for  rehearing 
Khould  be  ovdrmled,  and  it  is  so  ordered. 


BLEDSOE  et  aL  v.  THOMPSON  BROS. 
LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  16,  1912.    Rehearing  Denied 

Dec.  12.  1912.) 

L  Mabikb  ano  Skbvant  (|  278*)— Injitst  to- 
SKBVANT^SaFE  PUkOB  TO  WoBK — EvinsifCB. 
An  employ^  in  a  sawmill  handled  the  lever 
controlling  rollers  carrying  from  a  saw  planks- 
as  fast  as  sawed  to  an  edger,  and  afterwards 
they  were  placed  on  a  transfer  chain  and  car- 
ried pat  into  the  yard.  The  transfer  chain 
brokei  and  a  coemploye,  who  was  not  able  to- 
take  the  planka  off  as  fast  as  they  came,  <m 
seeing  a  plank  about  to  pass  blm  on  the  roliera,. 
Beized  the  lever  and  reversed  the  rollers,  ao 
that  they  revolved  toward  the  saw,  and  the 
plank  was  rapidly  carried  toward  the  saw  and 
struck  the  employe,  killing  him.  Held,  that 
the  employer  was  not,  as  a  matter  of  law,  neg- 
ligent in  operating  the  mill  while  the  transfer 
chain  was  broken,  and  in  failing  to  furnish 
the  employ^  a  safe  place  to  work,  but  the  ac- 
cident was  directly  caused  by  the  negligence  of 
the  coemploye  in  reversing  the  rollers. 

[Ed.  Note. — For  other  cases,  see  Master  ani 
Servant,  Cent.  Dig.  U  964,  956-868,  960-068. 
971,  972,  877;   Dec.  Dig.  |  27a*] 

2.  Mastkb  and  Suvant  (|  197*)— Fxuxtw 
Sbbvants — ^Who  Asb. 

Employes  in  a  sawmill,  engaged  In  remov- 
ing planks  from  a  saw  as  fast  as  they  are  saw- 
ed, are  fellow  servants. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |}  488,  490;    Dec  Dig-  I 

3.  Apfbal  and  ETbbob  (|  1001*)— Vbbdici— 
conclusivbnbss. 

A  verdict  sustained  by  evidence  is  conda- 
■ive  on  appeal. 

[EZd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ||  3822,  3928-38S4;  Dec. 
Dig.  i  1001.*] 

4.  Appbal  aitd   EanoR  (S   1029*)— Habmucss 
Bbbob— Ebsoks  Not  Affectino  Re8ui.t. 

Where,  under  the  facts,  plaintiff  conid  not 
recover,  any  error  of  procedure  on  the  trial  was 
not  prejudicial   to  hhn. 

[EZd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  4036^  4036;  Dea  Dig-  I 
1028.*] 

5.  Dauagbs  (1 14*) — Right  of  Action— Stat- 

uras.  ,  .       ^ 

An  action  against  an  onployer,  for  the 
death  of  an  employe,  caused  by_  the  negUgence 
of  a  fellow  employe,  not  occup^^  the  position 
of  vice  principal,  is  not  mamtainable  under 
Sayles'  Ann.  Civ.  St  1887,  art  3017,  snbd. 
2,  authorising  an  action  for  death  caused  by 
the  negligence  of  another. 

[Ed.  Note. — For  other  cases,  see  Damage*, 
Cent  Dig.  I  356;    Dec.  Dig.  |  14.*! 

Appeal  from  District  Court,  l^ler  Ooonty; 
W.  B.  Powell,  Judge. 

Action  by  Mrs.  F.  A.  Bledsoe  and  otheta 
against  the  Thompson  Bros.  Lumber  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

I.  D.  FairdiUd,  of  Lnfkln,  and  Joe  W. 
Thomas  and  J.  A.  Harper,  both  of  Wood- 
viUe,  for  apptilants.  J.  A.  Mooney,  of  Wood- 
vlUe,  and  Crook,  Lord,  Lawhon  &  Ney,  of 
Beaumont,  for  an^ellee. 


*Por  otlisr  easw  ss*  «am«  twto  and  ssctlon  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key-No.  8«ri«  *  Rap'r  Indczas 
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McMEANS,  J.  The  appellee,  a  private  cor- 
poratlon,  was  engaged  In  operating  a  saw- 
mill, and  Felix  A.  Bledsoe,  the  husband  of  F. 
A.  Bledsoe  and  the  father  of  the  other  ap- 
pellants, was,  on  the  18th  day  of  January, 
1010,  In  the  employment  of  said  corporation, 
and  on  the  date  last  named,  while  engaged  in 
the  services  for  which  he  was  employed,  re- 
ceived injuries  which  resulted  In  his  death. 
This  suit  was  instituted  in  the  district  court 
of  Tyler  county  against  the  appellee  to  re- 
cover damages  for  the  death  of  said  Bledsoe. 
A  trial  before  a  Jury  resulted  in  a  verdict  and 
Judgment  for  the  defendant,  and  the  plain- 
tiffs have  appealed. 

The  grounds  of  negligence  charged  agatost 
the  appellee  are  substantially:  (1)  In  operat- 
ing the  sawmill  at  a  time  when  the  transfer 
chains  were  brokoi;  (2)  in  failing  to  fur- 
nish the  deceased,  Bledsoe,  a  safe  place  in 
which  to  work;  and  (8)  in  employing  one 
Griffin,  a  negro  boy  of  about  the  age  of  18 
years,  whose  negligence  is  alleged  to  have 
been  the  immediate  cause  of  Bledsoe's  injury, 
and  who,  it  is  alleged,  was  incompetent  to 
perform  the  duties  assigned  to  Idm  on  that 
occasion. 

[1]  The  facts,  as  we  gather  them  from  the 
record,  in  substance  are:  Bledsoe  was  en- 
gaged in  tailing  the  saw.  By  this  is  meant 
that  he  received  the  planks  as  fast  as  they 
were  sawed  and  placed  them  on  the  live 
rollers,  which  carried  them  away  from  the 
saw.  The  live  rollers  consisted  of  a  succes- 
sion of  rollers,  all  of  which  revolved  at  the 
same  time  and  in  the  same  direction  from 
the  saw,  so  that  planks  placed  upon  them  are 
carried  by  their  action  away  from  the  saw 
and  to  the  "edger."  After  the  planks  are 
carried  through  the  edger,  they  are  placed 
upon  what  is  called  a  "transfer  chain,"  and 
are  carried  by  this  chain  out  into  the  yard, 
where  the  lumber  is  to  be  stacked.  When 
this  chain  becomes  broken,  the  planks  are 
not  i)ermitted  to  reach  the  edger,  but  are 
taken  from  the  live  rollers,  in  order  that 
the  latter  may  not  become  blocked  by  the 
sawed  lumber.  The  motion  of  the  live  roll- 
ers is  controlled  by  a  lever,  and  by  its  prop- 
er use  the  rollers  may  be  started  and  stop- 
ped, or  made  to  revolve  towards  the  saw. 
In  Bledsoe's  work  of  tailing  the  saw,  it  was 
bis  duty  to  handle  this  lever,  and  not  the 
duty  of  the  person  to  whom  was  assigned  the 
task  of  removing  the  planks  from  the  live 
rollers  at  times  when  the  transfer  chain  was 
broken.  Oriffln's  usual  duties  consisted  of 
tailing  the  "trimmer,"  but  on  the  occasion 
when  the  transfer  chain  was  broken  it  was 
his  duty  to  remove  the  planks  from  the  live 
rollers  as  fast  as  they  came  from  the  saw. 
On  January  18,  1910,  while  Bledsoe  was  en- 
gaged in  tailing  the  saw,  the  transfer  chain 
broken  and  GrlflSn,  as  was  his  duty,  began  to 
remove  the  planks  from  the  live  rollers  be- 
fore they  reached  the  edger,  and  pile  them 
upon  the  floor.    He  was  not  able,  however. 


to  take  the  planks  off  as  fast  as  they  came, 
and  seeing  a  plank  about  to  pass  by  him  on 
the  live  rollers  he  negligently  seized  the 
lever  and  reversed  the  rollers,  so  that  they 
revolved  toward  the  saw,  and  the  plank  was 
thus  carried  rapidly  toward  the  saw  and  to- 
ward Bledsoe,  and  the  end  of  It  strudc  Bled- 
soe and  so  injured  him  that  he  afterwards 
died. 

It  la  substantially  upon  these  facts  that 
the  appellants  base  the  alleged  negligence  of 
appellee  in  operating  the  mill  while  the 
transfer  chain  was  broken,  and  in  falling  to 
furnish  the  deceased  a  safe  place  In  which 
to  work.  The  court  refused  to  submit  these 
grounds  of  negligence  to  the  Jury,  and  In 
this,  we  think,  there  was  no  error.  The 
other  ground  of  negligence  charged,  vis., 
the  negligent  employment  and  retention  of 
the  boy.  Griffin,  in  its  service  by  appellee, 
was  submitted  to  the  Jury  by  an  appropriate 
charge,  and  by  their  verdict  in  favor  of  the 
defendant  the  Jury  must  have  found  that 
there  was  no  negligence  in  this  regard,  and 
the  evidence  in  the  record  warranted  them 
in  so  finding.  We  also  find  that  the  negli- 
gence, and  only  negligence,  which  proximate- 
ly resulted  in  the  injury  and  death  of  Bled- 
soe was  that  of  the  boy,  GrifBn,  in  reversing 
the  lever  and  causing  the  plank  to  be  carried 
by  the  live  rollers  back  to  and  striking  Bled- 
soe, and  that  the  proof  shows  that  the  cor- 
poration was  not  negligent  in  failing  to  fur- 
nish Bledsoe  a  safe  place  in  which  to  work, 
nor  in  operating  its  sawmill  at  a  time  when 
the  transfer  chain  was  broken. 

[2, 3]  We  further  conclude  that  Griffin  was 
a  fellow  servant  of  Bledsoe,  and  that  for  an 
injury  to  the  latter  through  the  negligence 
of  the  former  the  appellee  would  not  be  lia- 
ble in  damages,  unless  it  be  further  shown 
that  Griffin  was  incompetent  to  perform  the 
duties  assigned  to  him,  and  that  appellee- 
was  negligent  in  employing  and  retaining 
him  in  its  service.  As  we  have  before  stated, 
the  Jury  upon  sufficient  evidence,  found  that 
appellee  was  not  negligent  In  this  regard, 
and  its  finding  is  conclusive  of  that  ques- 
tion. This  leaves  to  be  settled  only  the  ques- 
tion of  whether  the  court  should  have  sub- 
mitted to  the  Jury  the  issues  of  negligence- 
of  appellee  in  operating  its  sawmill  at  a 
time  when  tlie  transfer  chain  was  broken, 
and  in  not  using  ordinary  care  to  fumish> 
Bledsoe  a  safe  place  in  which  to  work. 

The  submission  of  these  issues  was  re- 
quested by  appellants  by  several  special 
charges,  all  of  which  the  court  refused  to 
give  to  the  Juryt  and  in  this  we  think  there- 
was  no  error.  The  evidence  leaves  us  no 
doubt  that  the  alleged  negligence  of  defmd- 
ant  in  the  regards  stated  was  remote  in  its 
relation  to  the  injury  and  death  of  Bledsoe, 
and  upon  wliich  no  cause  of  action  could  be- 
based. 

14,  f]  But  Independently  of  all  the  alleged 
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errors  complained  of  by  appellants  In  tbelr 
brief,  we  think  that,  under  the  facts  of  this 
case,  a];^>ellant8  could  sustain  no  recovery; 
and  therefore,  If  any  error  of  procedure  was 
committed  on  the  trial,  a  reversal  of  the 
Judgment  would  not  be  required.  The  In- 
Jury  to  Bledsoe  resulted  In  his  death,  and 
was  directly  caused  by  the  negligence  of 
Griffln  in  reversing  the  live  rollers  and  there- 
by running  a  plank  back  and  striking  him. 
Whether  or  not  Griffin  was  a  fellow  servant 
of  Bledsoe  is  not  material  in  this  connection; 
for  the  testimony  shows  that  Griffin  was  not 
the  vice  principal  of  appellee.  All  actions 
for  Injuries  resulting  In  death  must  be 
brought  under  article  3017,  Sayles'  Civil  Stat- 
utes, which  reads  as  follows:  "An  action  for 
actual  damages  on  account  of  injuries  caus- 
ing death  of  any  person  may  be  brought  in 
the  following  cases:  1.  When  the  death  of 
any  person  is  caused  by  the  negligence  or 
carelessness  of  the  proprietor,  ovnier,  char- 
terer, (or)  hirer  of  any  railroad,  steamboat, 
stage-coach,  or  other  vehicle  for  the  convey- 
ance of  goods  or  passengers,  or  by  the  unfit- 
ness, negligence  or  carelessness  of  their  serv- 
ants or  agents ;  when  the  death  of  any  per- 
son is  caused  by  the  negligence  or  careless- 
ness of  the  receiver  or  receivers  or  other 
person  or  persons  in  charge  or  control  of  any 
railroad,  their  servants  or  agents,  and  the 
liability  of  receivers  shall  extend  to  cases  In 
which  the  death  may  be  caused  by  reason  of 
the  bad  or  unsafe  condition  of  the  railroad 
or  machinery  or  other  reason  or  cause  by 
which  an  action  may  be  brought  ft>r  damages 


on  account  of  Injuries,  the  same  as  If  said 
railroad  were  being  operated  by  the  railroad 
company.  (2)  When  the  death  of  any  per- 
son is  caused  by  the  wrongful  act,  negligence, 
unskillfulness  or  default  of  another." 

It  la  dear  that  appellants  could  not  base 
their  cause  of  action  upon  the  first  subdivi- 
sion of  the  article ;  the  appellee  belonging  to 
none  of  that  class  of  corporations  or  persons 
to  which  it  is  amtlicable.  It  Is  also  dear 
that,  the  cause  of  action  being  based  upon 
the  second  subdivision,  and  the  negligence 
which  resulted  in  the  death  of  Bledsoe  being 
the  negligence  of  Griffin,  who  was  not  a  vice 
principal  of  the  corporation,  and  as  to  whom 
the  rule  respondeat  superior  does  not  apply, 
there  could  be  no  recovery  In  favor  of  ap- 
pellants, who  sue  as  the  surviving  wife  and 
children  of  the  deceased,  Bledsoe.  We  will 
not  in  this  opinion  undertake  to  give  the 
reasons  for  this  conclusion,  bat  content  our- 
selves with  a  reference  to  the  case  of  Sulli- 
van-Sandford  Lumber  Co.  v.  Cooper  et  al., 
142  S.  W.  lies,  a  case  very  similar  in  Its 
facts  to  this,  wherein  Ohlef  Justice  Brown 
of  our  Supreme  Court,  in  a  well-considered 
opinion,  goes  elaborately  into  the  subject 
and  reaches  the  conclusion  np<H>  which  we 
base  our  decision  of  this  case.  We  have, 
however,  examined  all  the  assignments  of 
error  presented  by  appellants  in  their  brief, 
and  are  of  the  opinion  that  none  of  them 
points  out  errors  which  require  a  reversal; 
and  the  Judgment  of  the  court  below  will  be 
in  all  things  afflimed. 

Affirmed. 
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CROPPBB  et  aL  t.  GAAR'S  EX'B  et  aL 
(Court  of  Appeals  of  Kentncky.    Dec.  20, 1912.) 

1.  CONTKBSION   (i  16*) — PBOYISIONB   OF  WUX 

— Effect. 

Where  a  testator  devised  his  entire  estate, 
real  and  personal,  to  his  wife  for  life,  and  di- 
rected that  at  her  death  it  should  all  be  sold 
and  the  proceeds  equally  divided  among  his 
children,  each  child  while  taking  a  vested  re- 
mainder, subject  to  the  life  estate  of  the  widow, 
received  no  title  to  the  real  and  personal  prop- 
erty of  the  testator  as  such,  the  direction  to 
■ell  and  distribute  the  proceeds  working  an 
equitable  conversion. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  i|  28-^7,  62;  Dec.  Dig.  |  16.*1 

2.  Execution  (|  45*>— Intebebt  Subject. 

The  interest  of  a  legatee  in  the  proceeds  of 
property  which  is  directed  to  be  converted  into 
money  and  distributed  is  not  subject  to  levy 
under  an  ordinary  execution,  and  a  judgment 
against  the  legatee  does  not  create  any  lien  on 
his  interest  in  the  land. 

FEM.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  II  141,  142 ;    Dec.  Dig.  |  45.*] 

8.  jTmoHxirr  (|  86S*)— Dobuart  Jooomkitt. 

A  lapse  of  more  than  15  years  from  the  is- 
suance of  an  execution  will  bar  any  to  subject 
the  debtor's  property  to  the  judgment 

[Ed.  Note. — For  other'  cases,  see  Judgment 
Cent  Dig,  ||  1566-1670;   Dec.  Dig.  |  853.«] 

4.  EsTOPFXL  (I  91*) — Eqititabuc  Estoppel. 
Where  a  will  gave  a  legatee  an  interest  in 
the  proceeds  of  property  wliicb  was  to  be  con- 
verted into  moD^y,  the  failure  of  the  legatee  to 
object  to  the  attempted  levy  of  an  execution  on 
bis  share  in  the  property,  which  share  was  not 
subject  to  that  process,  will  not  estop  him  or 
his  successors  from  denying  the  validity  of  the 
execution* 

[Ed.  Note. — ^For  other  cases,  see  Estoppel, 
Cent  Dig.  II  267-258;    Dec.  Dig.  i  91.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  First  Division. 

Action  by  John  C.  Miller,  as  administra- 
tor, etc  of  Raleigh  Kendall,  against  Lorena 
Kendall  Cropper  and  another,  and  S.  A 
Gaar's  executor.  From  a  Judgment  for  the 
last-named  defendant  on  their  cross-petition, 
the  first-named  defendants  appeal.  Revers- 
ed and  remanded,  with  directions. 

Wm.  McKee  Duncan,  of  Louisville,  for  ap- 
pellants. Arthur  M.  Wallace,  of  Louisville, 
for  appellees. 

SEITLE,  J.  Raleigh  Kendall,  a  resident 
of  Jefferson  county,  Ky.,  died  in  1870,  tes- 
tate, and  on  February  13,  1871,  his  will  was 
duly  probated  In  the  Jefferson  county  court 

The  will  is  as  follows:  "I,  Raleigh  Ken- 
dall, being  sound  In  mind  at  this  time  make 
this  my  last  will  for  the  better  disposition 
of  my  property  for  the  benefit  of  my  family. 
I  will  all  my  real  estate  and  personal  prop- 
erty to  my  wife,  Luclnda  Kendall  to  have 
and  to  bold  the  same  for  ber  use  and  my 
minor  children  during  her  life,  and  after  her 
death  the  whole  property,  real  and  personal 
is  to  be  sold  and  equally  divided  among  my 
children,  except  the  house  and  lot  on  the 
south  side  of  Walnut  Street,  between  Center 
and  Slztb  Street,  which  I  will  to  my  young- 


est daughter  Anns  Bell  Kendall  for  her 
share  of  my  estate.  I  appoint  my  son  Ed- 
ward Kendall  as  executor  for  the  better 
purpose  of  executing  this  my  wllL" 

On  the  same  day  that  the  will  was  admit- 
ted to  probate,  the  testator's  son,  Edward' 
Kendall,  named  in  the  will  as  executor,  duly 
qualified  as  such.  On  June  9,.  1879,  Edward 
Kendall  was  by  an  order  of  the  Jefferson 
county  court  removed  as  executor  and  H.  S. 
Irvln  appointed  administrator  de  b(Hiia  non 
with  the  will  annexed  of  the  testator's  es- 
tate^  who  duly  qualified  as  such  and  con- 
tinued to  act  until  May  28,  1907,  when  he 
resigned,  and  John  C.  Miller  was  by  the 
same  court  appointed  administrator  de  bonis 
non  with  will  annexed  of  the  estate.  Ed- 
ward Kendall  died  In  1806,  intestate,  sur- 
vived by  two  children,  the  appellants  Lorena 
Cropper  and  Lou  Kendall  Stevens.  His 
mother,  the  widow  of  the  testator,  died  in 
1906.  Shortly  after  the  appointment  and 
qualification  of  John  C.  Miller  as  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  Raleigh  Kendall's  estate,  he,  In  his  fidu- 
ciary capacity,  sold  the  devised  real  and  per- 
sonal estate  as  directed  by  the  will  and 
brought  this  action  for  a  settlement  of  his 
accounts  and  for  the  purpose  of  distributing 
the  proceeds  thereof  among  the  testator's 
children,  according  to  the  provisions  of  the 
vrllL  All  the  devisees  were  made  parties, 
as  were  the  children  of  Edward  Kendall,  de- 
ceased. 

It  was  alleged  In  the  petition  that  the 
heirs  at  law  of  S.  A.  Gaar  were  setting  np 
some  sort  of  claim  to  whatever  interest  Ed- 
ward Kendall,  deceased,  had  he  lived,  would 
have  been  entitled  to  receive  from  the  estate 
as  a  devisee  under  the  will.  Hence,  they,  to- 
gether with  the  executor  of  the  will  of  S.  A. 
Gaar,  were  also  made  defendants  and  called 
upon  to  assert  their  alleged  claim,  which 
they  did  by  filing  an  answer  that  was  made 
a  cross-petition  against  the  heirs  at  law  of 
Edward  Kendall,  the  devisees  under  the  will 
of  Raleigh  Kendall,  deceased,  and  the  admin- 
istrator de  bonis  non  with  the  will  annexed 
of  the  estate.  It  was  alleged  in  the  answer 
and  cross-petition  that  Edward  Kendall  in 
1878  executed  a  note  to  one  Early  Smith  for 
$600,  upon  which  S.  A  Gaar  became  his  sure- 
ty ;  that,  when  this  note  became  due,  Edward 
Kendall,  the  principal,  falling  to  pay  It,  suit 
was  brought  thereon  by  Smith,  the  payee, 
and  judgment  obtained  against  Kendall  and 
Gaar,  the  surety ;  that  soon  thereafter  execu- 
tion Issued  upon  the  judgment  which  the 
sheriff  of  Jefferson  county  levied  upon  what 
In  the  ezecatlon  return  was  called  the  one- 
seventh  undivided  Interest  of  Edward  Ken- 
dall in  the  real  estate  left  by  his  father,  Ra- 
leigh Kendall,  deceased,  and  at  a  sale,  July 
1,  1878,  under  the  execution,  of  such  sup- 
posed Interest,  S.  A.  Gaar  became  the  pur- 
chaser thereof  at  the  price  of  $450,  for  which 
he  executed  bond  payable  to  Smith,  and.  In 
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addition,  paid  him  the  lesidae  of  the  Indg- 
ment  amonntliigr  to  $383;  that  Smith  there- 
upon assigned  him  that  much  of  the  Judg- 
ment; and  that  snbsequently,  on  February 
27,  1885,  S.  A.  Gaar  caused  the  sheriff  of 
Jefferson  county  to  execute  to  him  a  deed 
conveying  what  was  therein  represented  to 
be  the  one-seventh  nndlvided  interest  of  Bd- 
ward  Kendall  In  the  real  estate  in  question 
sold  under  the  execution,  and  this  deed  was 
put  to  record  In  the  office  of  the  cleric  of  the 
Jefferson  county  court 

It  was  farther  alleged  In  the  answer  and 
cross-petition  that  S.  A.  Gaar,  by  his  pur- 
chase at  the  execution  sale  and  the  deed 
snbsequently  executed  to  him  by  the  sheriff, 
became  the  owner  of  EMward  Kendall's  In- 
terest In  the  real  estate  left  by  bis  father, 
Raleigh  Kendall,  deceased,  and  that  the  fee- 
simple  title  thereto  upon  the  death  of  S.  A. 
Oaar,  passed  to  his  .children  and  heirs  at 
law,  which  entitled  them  to  a  one-seventh 
part  of  the  proceeds  realized  from  the  sale  of 
the  Raleigh  Kendall  lands.  It  was  asked  in 
the  answer  and  cross-petition  that,  if  the 
court  should  be  of  opinion  that  no  title 
passed  to  S.  A.  Gaar  by  the  execution  sale 
and  sheriff's  deed,  It  be  adjudged  that  a 
lien  was  acquired  by  virtue  of  the  levy  of 
the  execution,  which  would  entitle  his  heirs 
to  have  applied  to  the  payment  of  the  execu- 
tion debt  one-seventh  of  the  proceeds  arising 
from  the  sale  of  the  Raleigh  Kendall  lands. 
The  appellants,  children  of  Edward  Kendall, 
by  answer  to  the  petition  of  the  administra- 
tor de  bonis  non,  with  the  will  annexed,  of 
Raleigh  Kendall's  estate,  and  the  cross-peti- 
tion of  the  heirs  at  law  and  executor  of 
S.  A.  Gaar,  attacked  the  validity  of  the 
execution  levy  and  sale,  and  also  the  deed 
from  the  sheriff  to  S.  A.  Gaar,  alleging  that 
each  was  void,  and  that  no  lien  was  ac- 
quired by  virtue  of  the  execution  levy  or 
sale  upon  any  part  of  the  proceeds  of  the 
real  estate  left  by  Raleigh  Kendall,  deceased, 
and  asking  that  the  sheriff's  deed  be  can- 
celed. To  this  end  the  answer  was  made 
a  cross-petition  against  the  executor  of  the 
will  of  S.  A.  Gaar,  his  heirs  at  law,  the 
administrator  de  bonis  non,  with  the  will 
annexed,  of  Raleigh  Kendall  and  his  devisees. 
It  was  further  alleged  in  their  answer  and 
cross-petition  that  Edward  Kendall  during 
his  lifetime  owned  no  Interest  in  the  real 
estate  left  by  his  father,  Raleigh  Kendall, 
which  could  be  levied  upon  or  sold  under 
execution;  that,  under  the  will  of  the  father, 
he  took  no  interest  in  the  real  estate  de- 
vised, but  only  a  vested  remainder  In  an 
undivided  seventh  of  the  proceeds  thereof, 
the  enjoyment  of  which  was  postponed  by 
the  will  until  the  death  of  the  testator's 
widow,  which  was  fixed  as  the  time  of  the 
sale  of  the  real  estate  for  a  division  of  the 
proceeds  among  the  devisees;  and  that  the 
widow's  death  did  not  take  place  until  after 
his  death.    Therefore,  his  Interest  was  never 


such  an  Interest  as  could  be  levied  upon  or 
sold  under  execution.  The  aimwer  also  re- 
lied upon  the  statute  of  limitations,  which 
was  pleaded  in  bar  of  the  claim  asserted 
by  the  Gaar  heirs. 

The  court  below  overruled  a  demurrer  filed 
by  appellants  to  the  answer  and  cross-petition 
of  the  appellees,  S.  A.  Oaar,  executors  and 
heirs  at  law,  and  sustained  a  demurrer  filed 
by  the  latter  to  the  answer  and  cross-petition 
of  the  appellants.  Appellants  excepted  to 
these  rulings  and  refused  to  plead  further, 
whereupon  the  court  rendered  Judgment  dis- 
missing their  cross-petition,  declaring  that 
Edward  Kendall  at  the  time  of  the  levy  of 
the  execution  in  favor  of  Early  Smith  owned 
an  undivided  one-seventh  Interest  in  the  real 
estate  devised  by  Raleigh  Kendall,  subject 
to  the  widow's  life  estate;  that  S.  A.  Gaar, 
by  virtue  of  his  purchase  at  the  execution 
sale,  acquired  a  lieu  on  such  Interest  for 
what  was  due  him  of  the  execution  debt, 
which  entitled  appellees  to  receive  a  seventh 
part  of  the  proceeds  of  the  real  estate  de- 
vised, and  this  seventh  the  administrator, 
with  the  will  annexed,  was  ordered  to  pay 
them.  From  that  judgment  this  appeal  Is 
prosecuted. 

[1,2]  In  our  opinion  the  Judgment  appeal- 
ed from  did  not  properly  determine  the  rights 
of  the  parties.  The  will  of  Raleigh  Kendall 
devised  his  entire  estate,  real  and  personal, 
except  a  house  and  lot  in  the  dty  of  Louis- 
ville given  his  youngest  daughter  as  Iier  share 
of  his  estate,  to  his  widow  for  life,  and  di- 
rected that  at  or  after  her  death  It  should  all 
be  sold  and  the  proceeds  equally  divided 
among  the  testator's  children,  exclusive  of  the 
youngest  daughter  mentioned,  whose  share 
was  given  her  In  the  dty  house  and  lot  The 
will  appointed  the  testator's  son,  Edward 
Kendall,  executor,  and  by  clear  Implication 
conferred  on  him  the  {rawer  to  sell  the  devis- 
ed estate  for  a  division  of  the  proceeds  as  by 
the  will  directed. 

It  is  clear  that  Edward  Kendall  was  one 
of  the  seven  children  to  share  In  the  proceeds 
of  the  estate  devised,  after  the  death  of  the 
testator's  widow.  He  therefore  took  under 
the  will  a  vested  remainder,  subject  to  the 
life  estate  of  the  widow,  not  in  the  teal  or 
personal  estate  as  such,  but  in  its  proceeds; 
henoa  his  right  to  receive  his  one-seventh 
part  of  the  estate  devised  was  by  the  wUl 
postponed  until  there  could  be  a  sale  made 
of  the  property  after  the  death  of  the  widow, 
and,  as  his  death  occurred  before  that  of  the 
widow  and  consequently  before  the  time 
when  the  property  devised  could  be  sirid  and 
divided,  as  directed  by  the  will,  his  undivid- 
ed one-seventh  interest  therein  descended  un- 
der the  statute  of  descent  and  dlstrlbutton 
to  his  two  daughters,  the  appellants,  Lorena 
Cropper  and  Lou  Kendall  Stevens. 

It  Is  a  well-settled  rule  In  the  constmetloii 
of  wills  that,  when  land  Is  directed  to  be 
sold  and  turned  into  money,  courta  ot  equity 
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In  dealing  with  the  sabject  will  consider  It  a 
personalty,  and,  to  that  end,  treat  Its  con- 
version Into  money  as  having  taken  place  im- 
mediately following  the  death  of  the  testator. 
An  excellent  illnstratlon  of  our  meaning  may 
be  found  in  the  case  of  Hocker  et  al.  t.  Gent- 
ry et  al.,  3  Mete.  463,  wherein  it  was  held 
that,  if  a  direction  to  an  executor  to  sell 
land  or  slaves  is  positive,  the  right  of  the 
legatee  will  in  equity  be  regarded  as  a  right 
to  money  from  the  time  of  the  testator's 
death,  though  the  time  of  sale  is  remote,  and 
the  conversion  cannot,  In  fact,  be  made  un- 
til the  time  of  sale  arrives.  In  that  case 
there  was  a  devise  "to  the  children  of  my 
said  son  Thomas  J.  Gentry  the  following 
slaves,  (naming  them).  These  slaves  and 
their  income  I  direct  my  executor  to  hire  out 
until  the  youngest  of  said  children  attain  the 
age  of  twenty  one  years;  then  I  direct  my 
executor  to  sell  all  of  said  slaves,  and  divide 
the  proceeds  equally  among  said  children." 
There  were  four  legatees,  one  of  them  being 
a  daughter,  who  married  after  the  death  of 
the  testator  and  died,  before  the  youngest 
child  attained  the  age  of  21  years,  survived 
by  her  husband.  It  was  held  that  the  lega- 
tees took  a  vested  interest  in  the  proceeds  of 
the  slaves  which,  in  equity,  was  to  be  re- 
garded as  a  right  to  money  from  the  time  of 
the  testator's  death,  and  that  the  husband  of 
the  legatee  who  died  was  entitled  in  her  right 
to  one-fourth  of  the  proceeds,  the  division  to 
take  place  at  the  time  mentioned  in  the  wUl 
at  which  the  legatees  were  also  entitled  to 
the  hire  of  the  slaves. 

The  same  doctrine  was  announced  in  Gedg- 
es  V.  Western  Baptist  Theo.  Ins.,  13  B.  Mon. 
530,  the  opinion  declaring,  in  substance,  tbat, 
where  a  will  peremptorily  directs  the  sale  of 
land,  a  court  of  equity  regards  the  land  as 
converted  into  money  even  before  the  sale; 
moreover,  that  a  gift  of  the  proceeds  of  land 
directed  to  be  sold  is  a  legacy,  and  its  trans- 
misslbility  determined  by  the  rules  appli- 
cable to  legacies  of  money  or  other  peraonalty. 
In  Porter  v.  Porter,  eta,  135  Ky.  813,  123  8. 
W.  302,  a  more  recent  statement  of  the  rule 
referred  to  la  to  be  found.  In  that  case  the 
testator  directed  in  his  will  that  at  the  death 
of  his  wife  his  land  be  sold  and  the  proceeds 
equally  divided  between  all  of  his  children. 
By  another  clause  of  the  will  the  executor 
was  given  power  to  sell  the  land  and  divide 
the  proceeds  between  the  children  equally. 
The  action  was  instituted  by  the  children 
after  the  death  of  their  mother  to  obtain  a 
sale  of  the  land  and  division  of  the  proceeds 
as  directed  by  the  will.  In  the  opinion  it  is 
said:  "The  doctrine  that  land  directed  to  be 
converted  into  money  by  a  testator  Is  to  be 
regarded  as  a  money  legacy  Is  well  establish- 
ed and  has  been  long  recognized  by  the  courts 
of  tbla  state,  subject  it  is  true  to  an  election 
by  the  devisees  whether  to  treat  it  as  realty 
or  pmonalty ;  but  in  the  absence  of  an  elec- 
tion to  regard  U  as  realty  the  law  stamps  it 


as  a  mcHiey  bequest  Jarmon  on  Wills,  756; 
Arnold's  Ex'rs  v.  Arnold's  Adm'r,  11  B.  Mon. 
89;  Williams  on  Executors,  767;  Bowling's 
Heirs  V.  Dobyns'  Adm'rs,  5  Dana,  434 ;  Fields' 
Heirs  T.  HaUowell.  12  B.  Mon.  517;  Hocker 
et  aL  T.  Gentry  et  al.,  3  Mete.  473." 

After  commenting  at  length  ui>on  the  ease 
of  Rawllngs'  Bx'r  v.  Landes,  2  Bush,  168> 
and  Holeman  v.  Landes,  2  Bush,  158,  and  dem- 
onstratlng  their  applicability  to  the  case  In 
hand,  the  court  In  the  opinion  further  said: 
"Appellee's  counsel  admit  the  correctness  of 
the  rule  above  stated,  but  claim  there  has 
been  a  reconversion  by  the  devisees;  that 
they  elected  to  take  the  land,  instead  of  the 
proceeds  thereof.  It  Is  true  that  It  is  a  well- 
established  rule  that  the  devisees  may  elect 
to  do  so,  but  the  facts  do  not  support  the 
contention  of  appellee's  counsel  in  this  case. 
The  authorities  seem  to  consider  it  necessary, 
in  order  to  create  a  reconversion  of  property, 
for  all  the  devisees  to  Join  in  the  election, 
which  was  not  done  In  this  case.  On  the 
contrary,  this  action  was  brought  to  carry 
out  the  intention  of  the  testator  by  selling 
the  land  and  dividing  the  proceeds  as  direct- 
ed by  the  will.  It  is  true  Sam  (Porter)  re- 
ceived many  deeds  or  writings  from  his 
brothers  and  sisters  which  had  the  effect  to 
convey  or  transfer  to  him  their  Interests  in 
the  land  or  the  proceeds  thereof,  but  this  fact 
does  not  show  an  election  to  change  the  de- 
vise from  one  of  personalty  to  one  of  realty. 
Some  of  the  heirs  did  not  convey  their  in- 
terest to  any  one,  but  held  it  under  the  will 
until  thdr  mother's  death." 

The  same  question  arose  in  Miller's  Ex'r 
V.  Sageser,  09  S.  W.  913,  30  Ky.  Law  Eep. 
837.  F.  S.  Miller's  will  devised  the  250-acre 
farm  on  which  he  lived  to  his  wife  for  life. 
Another  clause  of  the  will  disposed  of  the 
farm  after  the  widow's  death  as  follows: 
"After  the  death  of  my  wife,  I  will  and  di- 
rect that  the  farm  on  which  we  reside  shall 
be  sold,  and  the  proceeds  divided  among  my 
children  so  as  to  make  them  all  equal,  and 
I  authorize  my  said  executor  to  convey  the 
same  to  the  purchaser."  Nannie  Rosa  Miller, 
a  daughter  of  the  testator,  after  the  death  of 
the  latter,  Intermarried  with  A.  J.  Sageser. 
She,  however,  died  intestate  while  her  mothr 
er,  the  testator's  widow,  was  still  living,  but 
left  surviving  her  a  son  and  her  husband. 
Within  a  few  months  of  her  death  the  son 
also  died,  and  his  death  was  followed  by  that 
of  F.  S.  Miller's  widow.  After  her  death  A. 
J.  Sageser,  In  his  own  right  and  as  ad- 
ministrator of  his  deceased  wife  and  son, 
brought  suit  against  F.  8.  Miller's  executor 
and  the  legatees  under  his  will  for  a  settle- 
ment of  the  executor's  accounts  and  a  sale 
of  the  farm,  which  had  been  devised  the  tes- 
tator's widow  for  life,  and  also  for  a  Judg- 
ment in  his  own  right,  or  In  his  fiduciary 
capacity,  for  that  proportion  of  the  proceeds 
of  the  farm  which  would  have  gone  to  his 
wife  had  she  been  living  at  the  time  the 


Digitized  by 


Google 


919 


151  SOUTHWBSTBRN  BBPORTEa 


(Ky. 


suit  was  brongbt  The  execntor  resisted  the 
claim  of  Sageser,  but  the  ctrcnlt  court  sus- 
tained It,  and  the  executor  appealed.  On  the 
appeal  this  court  affirmed  the  Judgment  up- 
on the  ground  that  the  Interest  of  Sageser's 
wife  In  the  farm  referred  to  was,  under  the 
will  of  her  father,  an  Interest  in  the  pro- 
ceeds of  the  land,  and  that  the  land.  In  so 
far  as  it  related  to  the  testator's  children, 
was,  under  the  doctrine  of  equitable  conver- 
sion, changed  from  realty  to  X)ersonalty  at 
the  date  of  the  death  of  the  testator,  when 
the  will  became  effectlva  The  opinion,  after 
citing  Bawllngs  t.  Landes,  Hocker  t.  Grentry, 
supra,  and  numerous  other  authorities,  clos- 
es with  the  following  statement:  "Under 
these  authorities,  there  is  no  doubt  about 
the  principle  of  equitable  conversion.  This 
250  acres  of  land  was  changed  from  real  es- 
tate to  personal  property  when  the  will  of 
I.  S.  Miller  became  effective.  At  the  death 
of  her  father  Nannie  Rosa  Sageser  took  a 
vested  interest  in  the  proceeds  of  the  home 
farm  under  her  father's  will,  which,  by  the 
win,  and  under  the  authorities  cited,  was 
converted  into  personalty.  When  she  died 
Intestate,  It  passed  to  her  surviving  husband 
and  child  under  the  statute;  and  when  this 
child  died,  leaving  no  issue,  the  whole  of  the 
interest  passed  to  the  appellee  A.  J.  Sages- 
er." The  above  case,  and  the  several  other 
authorities  to  which  we  have  referred,  are 
conclusive  of  the  Instant  case,  as  the  doe- 
trine  of  equitable  conversion  they  announce 
estabUfihes  beyond  doubt  appellants'  conten- 
tion, that  Edward  Kendall's  Interest  in  the 
estate  devised  by  his  father's  will  was  not  an 
interest  in  the  tangible  property  Itself,  wheth- 
er real  or  personal,  but  an  interest  in  its 
proceeds — that  is,  the  money  for  which  it 
might  be  sold — and,  this  being  so,  it  is  equal- 
ly certain  that  such  interest  was  not  sub- 
ject to  levy  or  sale  under  an  execution  in 
favor  of  Smith  or  his  assignee,  S.  A.  Gaar, 
the  appellee's  ancestor.  Therefore  both  the 
levy  and  sale  were  void.  Mudd  v.  Durham, 
33  S.  W.  1116,  17  Ky.  Law  Rep.  1202 ;  Rob- 
erts' Ex'rs  V.  Brinker,  4  Dana,  570.  It  is 
also  well-settled  that  "where  land  has  been 
equitably  converted  Into  money  a  Judgment 
against  the  beneficiary  does  not  create  any 
lien  upon  his  Interest  In  the  land,  nor  is 
his  interest  subject  to  sale  on  execution." 
7  American  &  English  Encyclopedia  of  Law, 
476. 

[S]  Whether  Smith  or  Gaar  could  by  at- 
tachment have  subjected  Edward  ivendall's 
interest  in  the  devised  estate  to  the  payment 
of  the  Judgment  obtained  by  Smith  against 
blm  it  is  unnecessary  to  decide,  as  that  ques- 
tion is  not  before  us.  Such  interest  cannot 
now  be  subjected  to  the  satisfaction  of  the 
appellees'  judgment,  for,  more  than  15  years 
having  elapsed  since  execution  was  issued 
upon  it,  it  is  barred  by  the  statute  of  limita- 
tions. 


[4]  There  is  no  merit  In  t&e  estoppel  plead- 
ed by  appellees.  The  fact  that  Edward  Ken- 
dall made  no  objection  to  the  attempted  levy 
of  the  Smith  execution,  or  the  sale  thereun- 
der, or  that  be  thereafter  took  no  steps  to 
have  the  levy  and  sale  quashed,  gave  no 
validity  to  the  void  levy  or  sale;  nor  was 
there  any  act  upon  bis  part  which  can  be 
said  to  have  constituted  an  election  to  take 
his  interest  under  the  will  in  land.  Instead 
of  Its  proceeds.  Indeed,  in  view  of  the  con- 
clusion expressed  in  Porter  v.  Porter,  supra, 
an  Section  to  do  so  could  not  have  been 
made  by  him,  without  a  like  election  on  the 
part  of  the  other  devisees  under  the  wilL 
It  follows  from  what  we  have  said  that  as 
Edward  Kendall  died  before  there  could  be, 
under  the  provisions  of  his  father's  will,  a 
sale  of  the  property  therein  devised,  appel- 
lants, as  his  only  heirs  at  law,  became  at  bla 
death  entitled  under  the  statute  to  the  un- 
divided one-seventh  interest  in  the  proceeds 
of  the  devised  estate,  of  which  be  would 
have  been  the  beneficiary  had  be  lived. 

For  the  reasons  indicated,  the  Judgment 
is  reversed  and  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  Judgment 
in  conformity  to  the  concluslona  expressed  In 
the  opinion. 


CARROLL  T.  BOSWORTH,  State  Anditor, 

(Court  of  Appeals  of  Kentucky.     Dec.  2(^ 
1912.) 

1.  Statxttes  (I  107»)— TiTia  of  Act  — Va- 

LIDITT. 

Under  Const  |  51,  providing  that  no  law 
shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  la  its  title,  an  act  entitled 
"An  act  permitting  C.  C.  to  sae  the  state  for 
a  fee  for  legal  services  performed"  la  not  in- 
valid, though  it  provides  not  only  for  the  main- 
tenance of  the  suit,  but  validates  a  contract 
between  the  plaintiff  and  the  Attorney  Gen- 
eral providing  the  fee  for  such  services,  the 
inhibition  of  the  statute  being  leveled  against 
the  inclusion  in  one  act  of  unrelated  matters, 
and  not  preventing  the  enactment  under  one 
title  of  several  remedies  which  all  apply  to  the 
same  sabject-matter. 

[Ed.   Note.— For   other  cases,   see  Statutes, 
Cent  Dig.  H  121-184;   Dec  Dig.  f  107.»] 

2.  Statutes  (f  104*)— Special  Leoiblation. 

A  special  act  in  favor  of  an  attorney,  val- 
idating a  contract  made  between  him  and  the 
state  for  rendition  of  services,  is  not  invalid 
under  Const.  §  59,  subsec.  13,  providing  that 
the  Legislature  shall  pass  no  local  or  special 
acts  to  legalize,  except  as  against  the  common- 
wealth, the  unlawful  or  tmauthorized  act  of 
any  officer  of  the  same:  the  constitutional 
provision  itself  inferentially  giving  the  Legisla- 
ture the  power  to  enact  a  1ck»1  law  to  legalise 
the  contract 

[Ed.   Note.— For  other  cases,   see   Statutes. 
Cent  Dig.  §  116;   Dec.  Dig.  |  104. •] 

3.  Statutes  (|  104*)— Auditino  or  Culthb. 

While  Const  i  58,  prohibits  an  act  to 
andit  or  allow  private  claims  against  the  com- 
monwealth, a  special  act  validating  a  contract 
made  b^  plaintiff  with  the  state  officers,  and 

giving  him  permission  te  sue  the  State  Auditor, 
oes  not   fall   within   its   inhibitions,   because 
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showing  on  its  face  that  the  clahn  must  be  an- 
dited  by  the  Auditor  himself. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  {  U6;  Dec.  Dig.  1 104.*] 

Aroeal  from  Glrcnlt  Court,  Franklin 
Connty. 

Action  by  Charles  Carroll  against  H.  M. 
Boswortb,  as  State  Auditor.  From  a  judg- 
ment for  defendant,  plaintlfl  appeals.  Re- 
versed, with  directions  to  enter  Judgment  for 
plaintur. 

D.  L.  Haselrigg,  of  Frankfort,  and  T.  C. 
Carroll,  of  LouisTllle,  for  appellant  Jas. 
Oarnett,  Atty.  Gen.,  and  O.  S.  Hogan,  Asst 
Atty.  Cten.,  for  appellee. 

TURNER,  J.  During  the  1904  session  of 
the  Legislature  an  investigation  was  institut- 
ed as  to  certain  alleged  overpayments  to 
one  Henry  Bacon,  who  was  at  the  Ume  a  con- 
tractor with  the  state  as  to  a  certain  class 
of  printing.  Appellant  was  then  a  state  sen- 
ator. He  was  a  member  of  that  investigating 
committee,  and,  as  such,  became  very  fa- 
miliar with  the  transactions  between  Bacon 
and  ihe  commonwealth.  As  a  result  of  that 
investigation  the  Attorney  General  of  Ken- 
tucky, N.  B.  Hays,  thereafter  determined  to 
institute  an  action  against  Bacon  and  his 
sureties,  seeking  to  have  paid  back  to  the 
state  certain  moneys  improperly  collected 
by  Bacon.  By  reason  of  appellant's  familiar- 
ity with  the  transactions,  acquired  through 
the  legislative  investigation,  the  Attorney 
General  sought  to  employ  him  as  an  assist- 
ant in  the  proposed  litigation;  but  it  being 
the  opinion  of  both  the  Attorney  General  and 
appellant  at  the  time  that,  under  the  exist- 
ing statutes,  the  Attorney  General  had  no 
right  to  employ  him  in  such  way  as  to  bind 
the  state,  and  possibly  for  other  reasons,  tbe 
appellant  at  the  time  declined  the  employ- 
ment But  subsequently  some  parties  In 
Louisville  sought  also  to  employ  appellant  to 
assist  the  Attorney  General,  proposing  to  pay 
bim  a  fee  of  $S00  to  aid  in  the  prosecution 
of  the  suit  He  accepted  the  employment  up- 
on condition  that  tbe  Attorney  General  was 
still  willing  to  employ  him  for  the  state,  and 
at  once  notified  the  Attorney  General  of  his 
employment  by  these  Louisville  parties,  and 
Indicated  to  bim  that  he  was  then  willing 
to  accept  an  employment  from  the  Attorney 
General  upon  behalf  of  the  state,  as  had 
been  previously  proposed,  and  fully  acquaint- 
ing tbe  Attorney  General  with  tbe  nature  of 
his  agreement  witb  tbe  Louisville  parties. 
Shortly  thereafter  tbe  suit  was  instituted 
against  Bacon  and  bis  sureties,  and  was  vig- 
orously prosecuted,  both  in  the  circuit  court 
and  in  this  court;  the  appellant  apparently 
t^  reason  of  his  detailed  knowledge  of  the 
transactions,  taking  the  leading  part  Tbe 
final  Judgment  of  the  court  was  that  the 
state  recover  of  Bacon  about  $24,000,  but  re- 
leased his  sureties  from  liability.    The  Louis- 


ville parties  paid  appellant  the  fee  which 
they  agreed  to  pay  him ;  and  at  the  1912  ses- 
sion of  tbe  Legislature  the  following  act  was 
passed,  authorizing  bim  to  aae  tbe  state,  to 
wit: 

"An  act  permitting  Charles  Carroll  to  sne  the 
state  for  a  fee  not  exceeding  $500.00  for 
legal  services  performed. 

"Whereas,  in  December,  1004,  the  Attorney 
General  of  the  state  employed  Charles  Car- 
roll to  assist  in  the  prosecution  of  a  suit 
against  Henry  Bacon,  accepted  bidder  for  the 
second-class  printing  and  binding  for  the 
state  for  two  years  from  January,  1002,  said 
suit  being  in  the  name  of  the  commonwealth 
of  Kentucky  on  the  relation  of  the  Attorney 
General  against  said  Bacon  and  his  sureties, 
and  in  said  suit  it  was  sought  to  construe 
the  printing  laws  of  tbe  state,  and  to  recover 
of  Bacon  an  alleged  overcharge  against  the 
state,  which  was  paid  to  bim  by  reason  of 
his  claim  for  said  printing.  Said  Carroll  ac- 
c^ted  said  employment  and  assisted  In  said 
suit  from  its  inception  in  the  Franklin  cir- 
cuit court  to  its  final  determination  in  tbe 
Court  of  Appeals,  covering  a  period  of  nearly 
four  years,  and  in  said  litigation  said  Carroll 
assisted  in  the  preparation  of  the  pleadings, 
and  took  an  active  part  in  tbe  examination 
of  tbe  witnesses  and  orally  argued  tbe  case 
In  tbe  Franklin  circuit  court,  and  orally  ar- 
gued and  briefed  it  in  the  Court  of  Appeals, 
which  on  the  20th  of  June,  1908,  in  an  opin- 
ion which  win  be  found  in  111  Southwestern. 
beginning  on  page  387,  reversed  the  Judgment 
of  tbe  Franklin  circuit  court  and  sustained 
the  contention  of  the  commonwealth  and  or- 
dered Judgment  against  Bacon  for  money 
collected  from  the  state  without  warrant  of 
law  for  $23,902.60  with  interest  from  August 
29,  1902,  and  the  result  of  said  litigation  was 
of  great  benefit  to  the  state.  Said  suit  was 
prosecuted  under  section  840a,  Kentucky 
Statutes,  and  whereas,  it  was  agreed  between 
tbe  Attorney  General  and  said  Charles  Car- 
roll at  tbe  time  of  the  employment  of  said 
Carroll  that  he  should  receive  for  his  serv- 
ices in  said  litigation  the  sum  of  $500.00,  but 
there  being  some  question  whether  under 
said  section  340a  of  Kentucky  Statutes,  the 
contract  between  the  Attorney  General  and 
said  Charles  Carroll  Is  binding  upon  the 
state,  and  it  appearing  in  equity  and  good 
conscience  that  said  Charles  Carroll  Is  en- 
titled to  the  fee  agreed  upon  between  him 
and  tbe  Attorney  General  in  said  litigation 
and  having  rendered  services  to  the  st^te  in 
same  to  amount  greater  in  value  than  said 
amount  of  $600.00,  therefore, 

"Be  it  enacted  by  tbe  General  Assembly 
of  the  commonwealth  of  Kentucky: 

"That  said  Charles  CarroU  is  hereby  per- 
mitted to  sue  the  commonwealth  of  Ken- 
tucky in  the  EVanklln  circuit  court  under 
the  style  of  Charles  Carroll,  Plaintiff,  v.  Hen- 
ry M.  Bosworth,  Auditor,  Defendant,  In  order 
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that  said  court  may  determine  and  allow 
iifter  hearing  the  proof  as  to  the  value  of 
said  services  a  reasonable  fee  to  said  Carroll 
not  exceeding  $500.00  for  bis  services  in  the 
above  mentioned  litigation,  and  when  said 
Judgment  becomes  final  the  Auditor  is  di- 
rected to  issue  to  said  Charles  Carroll  his 
warrant  upon  the  treasurer  of  the  state  for 
the  amount  of  said  Judgment,  and  said  treas- 
urer is  directed  to  pay  said  warrant  out  of 
any  funds  in  his  bands  not  otherwise  ap- 
propriated. 

"Approved  by  the  Governor,  March  12, 
1912."    Laws  1912.  c.  37. 

oniereafter  the  appellant  instituted  this 
action  in  the  Franklin  circuit  court,  and,  his 
petition  having  been  dismissed,  be  appeals. 

There  is  no  doubt  of  the  reasonableness 
of  the  fee  in  this  case  under  the  evidence, 
and  it  appears  that  the  services  of  appellant 
have  resulted  in  great  benefit  to  the  state  by 
reason  of  the  fact  that  in  the  action  against 
Bacon  the  printing  laws  of  the  state  were 
construed  in  such  way  as  to  reduce  the  print- 
ing expense  since  that  time,  although  it  ap- 
pears that  the  judgment  against  Bacon  has 
never  been  collected.  We  are  therefore  con- 
fronted with  these  questions,  to  wit: 

(1)  Was  the  title  of  the  act  sufficient,  under 
the  provisions  of  section  51  of  our  Constitu- 
tion, to  authorize  the  Legislature  in  the 
body  of  the  act  to  validate  an  invalid  con- 
tract between  the  Attorney  General  and  ap- 
pellant? 

(2)  Under  the  provisions  of  section  69  of 
the  Constitution,  did  the  Legislature  have 
the  power  by  special  enactment  to  validate 
the  invalid  contract  between  the  Attorney 
General  and  appellant,  and  did  the  act  In 
f&ct  have  that  effect? 

(3)  Was  the  effect  of  the  legislative  act  to 
audit  or  allow  appellant's  claim  against  the 
commonwealth  as  Is  prohibited  by  section  58 
of  the  Constitution? 

We  will  discuss  these  questions  in  the  or- 
der named. 

[1]  1.  Section  61  of  the  Constitution  is  as 
follows:  "No  law  enacted  by  the  General 
Assembly  shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title. 
»  •  • "  The  proper  interpretation  of  this 
section  has  frequently  been  before  this  court 
The  section  is  in  exactly  the  same  language 
as  section  37,  art  2,  of  the  Constitution  of 
1850.  In  the  case  of  PhiUlps  v.  Gov.  &  Cln. 
Bridge  Co.,  2  Mete  219,  this  court  had  be- 
fore it  the  same  question  which  we  here 
have,  and  the  determination  of  the  question 
in  that  case  has  been  uniformly  followed 
since.  There  the  act  was  entitled  "An  act 
to  amend  the  charter  of  the  Covington  & 
Cincinnati  Bridge  Company."  Laws  1855- 
56,  a  185.  Section  1  of  the  act  Increased  the 
capital  stock  of  that  company  to  $700,000. 
The  second  section  of  the  act  authorized  the 
company  to  sell,  and  the  city  of  Covington  to 
buy,  $100,000  of  the  capital  stock,  and  in 


payment  thereof  authorized  the  city  to  sell 
her  bonds  to  that  amount  for  that  purpose. 
And  It  was  urged  that  the  act,  in  so  far  as 
it  related  to  the  city  of  Covington,  was  en- 
tirely foreign  to  the  subject-matter  of  the 
title,  and  therefore  invalid.  The  court  in 
discussing  the  history  of  this  constitutional 
provision  said :  "A  practice  had  become  prev- 
alent of  uniting  in  the  same  act  of  the  IiCg- 
islature  subjects  which  had  no  relation  to 
each  other,  and  which  were  wholly  dissimilar 
and  unconnected.  Hence  it  not  unfrequently 
happened  that  the  title  of  an  act  gave  no  in- 
dication whatever  of  some  of  the  subjects  to 
which  its  provisions  related.  And  by  per- 
mitting amendments  to  be  made  to  a  bill,  by 
which  distinct  and  unconnected  matters 
might  be  introduced  into  and  made  a  part  of 
it,  an  improper  Influence  was  sometimes 
brought  to  aid  In  its  final  passage.  To  rem- 
edy this  evil,  the  constitutional  provision 
under  consideration  was  adopted.  Such  a 
construction  EAiould  therefore  be  g^iven  to  It 
as  is  necessary  to  render  it  effectual  in  ac- 
complishing the  object  for  which  it  was  de- 
signed. But  it  should  not  be  so  construed  as 
to  restrict  legislation  to  such  an  extent  as 
to  render  different  acts  necessary  where  the 
whole  subject-matter  is  connected,  and  may 
be  properly  embraced  in  the  same  act  It  Is 
not  necessary  for  the  accomplishment  of  the 
purpose  contemplated  to  go  from  one  ex- 
treme to  the  other,  nor  would  such  a  course 
be  consistent  with  the  intention  of  the  fram- 
ers  of  the  Constitution.  This  prohibition 
should  receive  a  reasonable,  and  not  a  techni- 
cal construction;  and,  looking  to  the  evil 
intended  to  be  remedied,  it  should  be  applied 
to  such  acts  of  the  Legislature  alone  as  are 
obviously  within  its  spirit  and  meaning. 
None  of  the  provisions  of  a  statute  should  be 
regarded  as  unconstitutional  where  they  all 
relate  directly  or  Indirectly  to  the  same  8ul>- 
Ject  have  a  natural  connection,  and  not  for- 
eign to  the  subject  expressed  in  Its  title." 
And  again  in  the  same  case  the  court  said: 
"The  power  to  sdl  stock  to  the  city  of  Cov- 
ington necessarily  requires  that  a  pow^ 
should  be  conferred  on  the  latter  to  subscri]>e 
and  pay  for  it;  for  without  such  power  the 
power  to  sell  would  be  nugatory.  The  sub- 
ject is  the  same,  although  it  relates  to  a 
transaction  to  which  two  corporations  are 
parties,  one  of  whom  only  is  named  in  the 
title  of  the  act  If  by  the  act  a  power  had 
been  conferred  on  the  city  of  Covington  to 
subscribe  for  the  stock  of  any  other  corpora- 
tion but  the  one  named  in  the  title  of  the 
act,  then  the  provlMon  would  fall  within  the 
constitutional  prohibition,  and  be  clearly  null 
and  void.  But  as  it  is  restricted  in  its  opera- 
tion to  matters  pertaining  to  the  bridge  com- 
pany, and  the  provisions  of  the  act  so  far  as 
they  relate  to  the  dty  of  Covington,  are  ap- 
posite to  the  purpose  which  was  intended  to 
be  effected  by  its  passage,  and  are  sufficient- 
ly indicated  In  its  title,  it  is  not  liable  to  this 
constitutional  objection.   It  was  certainly  not 
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necessary  for  the  Leglslatare  to  pass  two 
separate  acta  to  effect  the  object  It  had  in 
view — one  to  enable  the  company  to  sell  the 
stock  to  the  dty,  and  another  to  enable  the 
dty  to  subscribe  and  pay  for  It  The  con- 
stltntlonal  provision  relied  upon  must  re- 
ceive a  rational  construction,  and  not  one 
that  would  lead  to  such  an  unnecessary  and 
absurd  result" 

That  is  the  leading  case  in  Kentucky  in- 
terpreting that  provision  of  the  Constitution, 
and  the  broad  rule  laid  down  therdn  has 
never  been  departed  from,  and  has  been  fol- 
lowed and  upheld  in  the  fbllowing  cases: 
Johnson  V.  Higglns,  8  Mete.  668;  O'Bannon 
V.  Railroad  Co.,  8  Bush,  353;  *McReynold8 
V.  Smallhouse,  8  Bush,  453;  Howland  O.  & 
I.  Works  V.  Brown,  13  Bush,  685;  Hoke  v. 
Commonwealth,  79  Ky.  573;  City  of  Coving- 
ton V.  Voskotter,  80  Ey.  221 ;  Citizens'  Gas- 
light Company  v.  Louisville  Gaslight  Com- 
pany, 81  Ky.  270;  Gayle  v.  Owen  County 
Court,  83  B^.  67;  Wulftange  v.  McCoUom, 
83  Ky.  364;  Ky.  Union  R.  Oo.  v.  Bourbon 
County,  86  Ky.  112,  2  8.  W.  687,  8  Ky.  Law 
Bep.  881 ;  BnmEdde  v.  lincoln  County  Court, 
86  ECy.  426,  6  S.  W.  276,  9  Ky.  Law  Rep.  635 ; 
Rogers  v.  Jacob,  88  Ky.  608,  11  S.  W.  613, 
11  Ky.  Law  Rep.  46;  Board  of  Trustees  v. 
Maysville,  ete.,  R.  Co.,  97  Ky.  160,  30  B.  W. 
1,  16  Ky.  Law  Rep.  890;  Conley  v.  Com- 
monwealth, 98  Ky.  130,  32  S.  W.  285,  17 
Ky.  Iaw  Rep.  678 ;  Smith  v.  Commonwealth, 
8  Bush,  112;  Bierley  v.  T.  P.  Co.,  29  S.  W. 
874,  17  Ky.  law  Rep.  36;  White  v.  Com- 
monwealth, 50  S.  W.  67a  20  Ky.  Law  Rep. 
1944;  Henderson  Bridge  Co.  v.  Alves,  122 
Ky.  46,  90  S.  W.  995,  28  Ky.  Iaw  Bep.  996. 
In  tiUs  case  the  title  to  ttie  act  Indicates 
that  the  Goieral  Ass^ubly  is  dealing  with 
the  general  subject  of  authorizing  appellant 
to  sue  the  state  for  a  fee  which  he  claims 
against  it  and  there  is  in  the  body  of  the 
act  not  only  an  authority  to  sue,  but  in  ad- 
dition thereto  a  provision  directing  the  court 
in  which  he  is  authorized  to  enter  suit  to 
ascertain  merely  the  amount  of  the  claim, 
not  to  exceed  |600,  and  to  render  Judgment 
therefor;  and  a  further  provision  directing 
the  Auditor  upon  the  rendition  of  the  Judg- 
ment to  issue  his  warrant  The  act  through- 
out is  dealing  with  the  single  subject  of 
permitting  appellant  to  get  from  the  com- 
monwealth a  fee  to  which  in  Justice  he  is 
entitled,  and  the  mere  fact  that  the  act  in 
addition  to  authorizing  him  to  sue  went 
furtber  and  validated  an  incomplete  contract 
between  him  and  the  state  is  not  in  violation 
of  either  the  letter  or  spirit  of  section  61. 
It  is  merely  dealing  with  two  aspecte  of  the 
same  general  subject  namely,  the  authority 
to  sue,  and  the  validating  of  a  contract 
which  is  an  incident  to  the  authority  to  sue. 


We  cannot  assume  that  the  Legislature 
meant  to  do  a  vain  thing,  viz.,  to  authorize 
appellant  to  sue  the  state  on  a  contract 
which  was  by  all  the  parties  connected  with 
it  recognized  as  invalid,  unless  at  the  same 
time  it  took  some  action  to  validate  the  in- 
complete contract  The  enforcement  of  the 
invalid  contract  beween  appellant  and  the 
commonwealth  was*  the  subject  of  that  act; 
and  it  was  permissible  for  the  Legislature, 
under  the  general  title,  to  deal  with  all 
phases  of  it 

[2]  2.  Section  69  of  the  Constitution  pro- 
vides: "The  GenerU  Assembly  shall  not  pass 
local  or  special  acta  concerning  any  of  the 
following  subjects,  or  for  any  of  the  follow- 
ing purposes,  namely:  *  •  •  Subsea  13. 
To  legalize,  except  as  against  the  common- 
wealth, the  unauthorized  or  invalid  act  of 
any  officer  or  public  agent  of  the  common- 
wealtli.  •  •  *"  We  have  here  by  in- 
ference express  autliority  for  the  Legislature 
to  legalize  or  validate  as  against  the  com- 
monwealth the  unauthorized  or  invalid  acta 
of  ita  officers  or  agente ;  and  the  act  in  this 
case,  taken  and  read  as  a  whole,  cannot  be 
interpreted  in  any  other  way  than  to  legalize 
the  unauthorized  contract  between  the  At- 
torney General  and  appellant  The  preamble 
of  the  act  refers  to  the  drcnmstances  under 
wliich  the  agreement  between  the  Attorney 
General  and  appellant  was  made,  and  also 
to  the  fact  that  under  the  then  existing 
statutes  there  was  a  doubt  as  to  whether  it 
was  binding  upon  the  state ;  and  in  the  body 
of  the  act  the  court  in  which  appellant  is 
authorized  to  sue  is  left  only  the  duty  of 
hearing  proof  as  to  the  value  of  his  serv- 
ices, and  it  is  in  effect  directed  to  render 
Judgment  for  a  reasonable  fee,  not  to  exceed 
$500.  There  can  be  no  doubt  of  the  legis- 
lative purpose  to  legalize  the  contract  be- 
tween the  Attorney  General  and  appellant 
so  as  to  allow  him  to  recover  against  the 
commonwealth. 

[3]  8.  nie  claim  that  this  act  undertakes 
to  audit  or  allow  a  private  claim  against 
the  commonwealth,  which  is  prohibited  by 
section  68  of  the  Constitution,  cannot  be 
maintained.  As  we  have  said,  the  purpose 
of  the  act  was  to  permit  appellant  to  sue  the 
state  and  to  validate  his  incomplete  contract 
with  the  Attorney  General;  and  the  act  on 
Ite  face  shows  that  after  the  allowance  of 
the  fee  by  the  circuit  court  the  same  was 
to  be  audited  and  warrant  issued  by  the 
Auditor. 

The  Judgment  is  reversed,  wltn  directions 
to  enter  a  Judgment  for  appellant  in  the 
sum  of  9500,  with  interest  from  the  date 
of  the  Judgment 

CARROLL^  J.,  not  aittinc 
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VIOLET  T.  PTJRDY  et  aL 

(Conrt  of  Appeals  of  Kentucky.    Dee.  20, 
1912.) 

DkEDB  (i  12S*)  —  OONSTBUCTIOR  —  ESTATES 
CbkATSD— RKUAINDBBr— COKDrnONAI.  LUO- 
TATI0N8. 

Grantees  under  a  deed  conveying  real 
property  to  them  and  their  helra  forever,  sub- 
ject to  a  life  estate  reserved  by  the  grantor, 
and  proTidine  that,  on  the  death  of  either  with- 
out bodily  hSrs  or  issue,  her  share  should  be- 
come the  absolute  property  of  the  survivor, 
took  a  remainder  subject  to  defeasance  upon 
their  death  within  the  lifetime  of  the  grantor, 
but,  on  surviving  the  grantor,  the  defeasible 
estate  ripened  into  a  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  356:  Dec.  Dig.  1 125.*] 

Appeal  from  Orcnit  Court,  Marlon  County. 

Action  between  Lige  Violet  and  Edna  Dan- 
iel Purdy  and  others.  Judgment  for  Edna 
Daniel  Purdy  and  others,  and  Violet  appeals. 
Affirmed. 

8.  A.  Russell,  of  Lebanon,  for  appellant 
WnUam  W.  Spalding,  of  Lebanon,  for  appel- 
lees. 

HTJNN,  J.  The  question  Involved  upon 
this  Appeal  is:  What  character  of  estate  did 
appellees  receive  under  the  following  deed: 
"This  deed  made  out  and  entered  into  by  and 
between  R,  C.  Daniel  of  Marion  county,  Ken- 
tucky, party  of  the  first  part,  and  Miss  Edna 
Daniel  and  Mrs.  Setta  Putnam  of  the  same 
county  and  state,  parties  of  the  second  part, 
witnesseth:  That  for  and  in  consideration  of 
one  dollar,  cash  in  hand  paid,  the  receipt 
whereof  is  hereby  aclcnowledged,  and  the 
further  consideration  of  the  natural  love  and 
affection  I,  R.  O.  Daniel,  bear  for.  the  second 
parties,  my  granddaughters,  the  party  of 
the  first  part,  said  R.  G.  Daniel,  by  these 
presents  sells,  aliens  and  conveys  unto  the 
said  Edna  Daniels  and  Mrs.  Setta  Putnam 
the  following  real  estate,  to  wit:  [Here  fol- 
lows description.}  To  have  and  to  hold  unto 
said  parties  of  the  second  part  and  their 
bodily  heirs,  forever,  with  covenant  of  gen- 
eral warranty.  This  conveyance  is  subject 
to  the  following  stipulation  and  conditions: 
First,  the  first  party,  R.  C.  Daniel,  resoves 
in  said  property  a  life  estate  and  the  use, 
management,  control  and  products  of  said 
land  so  long  as  he  lives.  Possession  to  be 
surrendered  to  second  party  at  the  death  of 
the  first  party.  Secondly,  should  either  of 
the  second  parties  die  without  leaving  tiodl- 
ly  heirs  or  issue,  then  in  such  event  the 
share  of  the  one  so  dying  shall  pass  to  and 
become  the  absolute  property  of  the  survivor. 
Said  second  parties  are  hereby  vested  with 
title  to  said  property  jointly  and  equally. 
Thirdly,  should  twth  the  second  parties  die 
without  bodily  heirs  or  issue,  in  such  event 
said  property  shall  pass  to  and  become  the 
property  of  my  grandson  R.  M.  Bannister 
and  his  bodily  heirs;  and  if  said  Bannister 
shall  be  dead  on  the  happening  of  such  con- 


tlngoicy,  then  said  property  sball  pass  to 
and  vest  in  his  said  R.  M.  Bannister'a  bod- 
ily heirs  or  issue  of  his  body,"  etc. 

It  will  be  observed  that  appellees  alone 
were  named  as  the  second  parties  in  the 
caption  and  granting  clause,  but  the  haben- 
dum clause  Is  restricted  by  the  following 
conditions:  First,  the  grantor  reserved  a 
life  estate  and  the  management,  use,  con- 
trol, and  products  of  the  land  so  long  as 
he  lived;  second,  he  provides  that,  if  "ei- 
ther of  the  second  parties  should  die  with- 
out leaving  bodily  heirs  or  issue,  then  in 
such  event  the  share  of  the  one  so  dying 
shall  pass  to  and  become  the  absolute  prop- 
erty of  the  survivor";  third,  he  provides 
that,  In  case  both  the  second  parties  should 
die  without  issue,  then  the  property  should 
go  to  his  grandson,  R.  M.  Bannister,  etc: 
The  real  and  only  question  is:  What  did 
the.  grantor  mean  by  the  expression  "should 
both  the  second  parties  die  without  leaving 
bodily  heirs  or  issue,"  as  used  in  the  third 
condition  referred  to?  Did  the  grantor  have 
reference  to  them  dying  during  his  lifetime, 
or  did  he  mean,  if  they  should  die  at  any 
time  without  bodily  heirs  or  issue,  the  prop- 
erty should  pass  to  his  grandson,  R  BC  Ban- 
nister, or  to  his  hodlly  heirs  or  issue  If  he 
t>e  dead?  In  the  case  of  Gibson  v.' Thomp- 
son, 83  S.  W.  138,  26  Ky.  Law  Rep.  1085, 
this  court  conclusively  settled  this  question 
in  construing  the  deed  under  consideration 
therein.  The  part  of  the  deed  construed  in 
that  case,  as  copied  in  the  opinion,  is  as 
follows:  "'And  it  is  distinctly  understood 
that  she  reserves  to  herself  a  life  estate  in 
both  aforesaid  tracts  of  land.  To  have  and 
to  hold  said  undivided  two-thlrda  (that  is 
to  say,  the  undivided  one-third  to  eftch  of 
them)  to  the  said  William  Gibson  and  the 
said  Fanny  Goodwin  and  their  heirs  and  as- 
signs forever  after  the  death  of  the  party  of 
the  first  part,  and  not  before^  It  is  berd)y 
understood  that  in  the  event  tliat  the  said 
Fanny  Goodwin,  her  said  granddan^ter, 
dies  without  children,  then  the  said  interest 
of  said  Fanny  Goodwin  shall  vest  In  tlie 
survivors,  that  is  to  say,  one-half  of  the  un- 
divided one-third  of  said  tracts  of  land 
hereby  conveyed  to  said  Fanny  Goodwin  shall 
vest  in  said  William  Glttson  and  his  heirs 
and  the  other  half  of  said  one-third  shall 
vest  In  my  grandchildren,  Fanny  Gaines  and 
Bernard  Gaines,  and  their  heirs.'"  The 
question  in  that  case  was  whether  tlie  gran- 
tor in  referring  to  Fanny  Goodwin's  death 
meant  ber  death  at  any  time  or  within  the 
lifetime  of  the  grantor,  and  the  court  nld: 
"The  rule  is  that  If  a  vested  remainder  be 
limited  by  deed  or  will  on  a  particular  es- 
tate, with  the  condition  that,  if  the  remain- 
derman die  without  heirs  (or  other  words 
of  like  Import),  then  his  estate  shall  vest  in 
a  third  person  or  class,  such  remainderman 
takes  a  defeasible  fee,  conditioned  njion  tils 
dying  without  heirs  during  the  oontinnance 
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of  the  particulai  estate;  and,  after  the  fall- 
ing In  of  the  latter,  be  snrrlTlng,  his  defeas- 
ible fee  ripens  into  a  fee-simple  title."  Fan- 
ny Gk)odwin  did  not  die  'without  heirs  dur- 
ing the  life  of  her  grandmother,  the  grantor, 
and  upon  the  death  of  her  grandmother 
that  which  had  been  a  defeasible  fee  in  Fan- 
ny Goodwin  ripened  into  a  fee-simple  title, 
and  in  support  of  this  conclusion  the  court 
cited  a  dozen  or  more  cases.  That  case  is  a 
facsimile  of  the  case  at  bar. 

Appellees  surTlved  their  grandfather,  the 
grantor,  and  their  title,  which  was  a  de- 
feasible fee  so  long  as  he  lived,  ripened  into 
a  fee  simple  upon  his  death.  Therefore  their 
sale  and  conveyance  to  appellant  of  the  land 
conveyed  to  them  by  the  deed  of  their  grand- 
father passed  to  appellant  a  fee-simple  title, 
and  the  lower  court  did  not  err  in  so  ad- 
judging. 

Judgment  afllrmed. 


MARPI/E  V.  BANISTER  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 
1912.) 

Appeal  from  Circuit  Court,  Marion  County. 

Action  between  J.  M.  Marple  and  R.  M.  Ban- 
ister and  another.  From  a  judgment  for  the 
latter,  the  former  appeals.     Affirmed. 

H.  W.  Rives,  of  Lebanon,  for  appellant  H. 
S.  McElroy  and  W.  W.  Spalding,  both  of  Leb- 
anon, for  appellees. 

TURNER,  J.  In  the  case  of  Violet  v.  Pur- 
dy,  etc.,  151  S.  W.  920,  in  an  opinion  this  day 
rendered  by  Judge  Nunn,  the  precise  question 
involved  in  thVs  appeal  is  determined.  The  two 
appeals  are  from  the  same  court,  and  the  deed 
construed  in  that  opinion  is  a  companion  one 
to  the  deed  involved  herein,  having  been  itaade 
by  the  same  grantor,  at  the  same  time,  and 
in  each  case  made  by  him  to  his  grandchildren. 
For'  the  reasons  given  therein,  the  appellee 
Banister  took  a  defeasible  fee  under  die  deed 
from  his  grandfather,  which  upon  the  death 
of  the  grandfather  ripened  into  a  fee  simple; 
and  therefore  he  had  a  good  title  to  the  land 
involved,  and  appellant  should  be  required  to 
accept  the  deed  tendered  therefor. 

Judgment  a£Srmed. 


ANDONIQUBl  v.  CARMEN. 

(Court  of  Appeals  of  Kentucky.    Dec  17, 1912.) 

1.  FBOCSSS    (I    68*) — SlBVIO»— AOKNOT— "Hh- 
OAOSn    IN   BUSINESS  IN  THB  STATK." 

A  nonresident  owner  of  real  estate  in  a 
city,  who  employs  a  resident  as  agent  in  charge 
of  the  property  to  rent  the  same  and  collect 
rtnts,  is  engaged  in  the  business  in  the  state  of 
renting  real  estate  within  Civ.  Code  Prac.  | 
51,  snbaec.  6,  providing  that,  in  actions  against 
a  nonresident  engaged  in  business  in  the  state. 
the  summons  may  oe  served  on  the  agent,  and 
in  an  action  against  her  for  damages  to  a  ten- 
ant by  defects  In  the  premises  process  is  prop- 
erly served  on  the  agent. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dtg.  !«».• 

For  other  definitions,  see  Words  and  Phrases, 
•vol  8,  pp.  2392-2394;    vol  8,  pp.  7649-765lIl 


2.  Apfeai.  and  Ebbox  ({  204*)— RuuNos  on 
Evidence — Pabtt  Entitled  to  Complain. 
A  party  who,  on  the  cross-examination  of 
a  witness,  brings  out  Incompetent  testimony, 
and  who  does  not  object  or  except  to  it  nor 
move  to  exclude  it,  may  not  complain  on  appeal 
of  the  admission  of  the  testimony. 

[E^.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |J  1268-1280;    Dec.  Dig.  § 

8.  Lanulobd  and  Tenant  (|  189*)— Injubt 
TO  Tenant— MiBLEADiNG  Inbtboctions. 
An  instruction  in  an  action  against  a  land- 
lord for  injuries  to  a  tenant  by  defects  in  the' 
premises  that  if  the  landlord  or  her  agent  "had 
actual  knowledge  or  such  notice  as  would  cause 
a  reasonable  person  to  act  upon  it  of  the  defec- 
tive condition"  of  the  premises,  and  concealed 
the  defective  condition  from  the  tenant  the 
tenant  could  recover,  was  misleading,  as  im- 
posing on  the  landlord  the  duty  of  exercising 
ordinary  care  to  discover  defects. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  644-646,  663-667, 
681-684;   Dec  Dig.  I  169.*] 

4.  Landlobd  AND  Tenant  (|  164*)— iNJmuBS 
TO  Tenant— LiABiLiTT  o»  Landlobd. 

Where  a  landlord  or  his  agent  Is  notified 
that  the  premises  are  in  a  dangerous  condition, 
and  the  notice  is  sufficient  to  apprise  a  person 
of  ordinary  prudence  that  the  premises  are  in  a 
dangerous  condition,  such  notice  will  be  deemed 
knowledge  rendering  the  landlord  liable  for  in- 
juries to  a  tenant  from  whom  the  condition  of 
the  premises  is  concealed. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  630-641 ;   Dec  Dig.  { 

5.  Landlobd  and  Tenant  (1 164*) — ^Injubix^ 
TO  Tenant— Liabilitt  op  Landlord. 

A  tenant  who  knows  of  the  defective  condi- 
tion of  the  premises,  or  who  may  have  Imown 
thereof  by  a  reasonable  inspection,  may  not  re- 
cover from  the  landlord  for  injuries  sustained 
in  consequence  thereof,  since  the  liability  cj 
the  landlord  rests  on  the  element  of  deceit 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  630-641;  Dec  Dig. 
I  164.*] 

6.  Landlobd  and  Tenant  (J  169*) — iNJtmiES 
TO  Tenant  —  Knowledge  o»  Defective 
Pbemibes- Question  roB  Jubt. 

Whether  a  tenant  injured  by  a  defect  in 
the  premises,  knew  of  the  defect  or  oonld  have 
discovered  it  by  reasonable  inspection,  Md,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  644-«4e,  663-667, 
681-684;    Dec  Dig.  i  169.*] 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Ida  Carmen  against  Annie  L. 
Andonique.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Burwell  K.  Marshall  and  John  L.  Wood- 
bury, both  of  Louisville,  for  appellant 
Flexner  &  Gordon  and  J.  L.  Richardson,  all 
of  Louisville,  for  appellee. 

GLAT,  C.  Plaintiff,  Ida  Carmen,  fell  In- 
to a  privy  on  premises  which  she  rented 
from  defendant,  Annie  I^  Andonique,  and 
was  injured.  She  brought  this  action  against 
defendants,  Annie  I*.  Andonique  and  the 
Fidelity  Trust  Company,  to  recover  damages. 


•ror  etusr  cases  sm  Mm*  topl«  and  secUon  NUMBER  Id  Dec.  Dig.  ft  Am.  Dig.  Ksy-No.  Serias  ft  Rsp'r  Indazw 
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The  cause  of  action  la  predicated  on  the 
fact  that  tbe  flooring,  sills,  and  platform  of 
the  privy  gave  away  by  reason  of  their  dan- 
gerous and  defective  condition,  and  precipi- 
tated her  into  the  vault;  that  she  did  not 
know  of  snch  dangerous  and  defective  con- 
dition, and  could  not  have  discovered  same 
by  the  exercise  of  ordinary  care;  that  such 
dangerous  and  defective  condition  was  known 
to  the  defendant  and  her  agent,  the  Fidelity 
Trust  Company,  and  its  servants,  agents,  of- 
ficers, and  employes,  prior  to  the  time  plain- 
tiff leased  the  premises;  and  that  they  con- 
cealed such  dangerous  and  defective  condi- 
tion from  her.  At  the  time  the  action  was 
instituted  Annie  L.  Andonlque  was  a  non- 
resident, and  process  was  served  on  the 
Fidelity  Trust  Company,  which  company  it 
is  conceded  was  defendant's  agent  for  the 
purpose  of  leasing  the  property,  collecting 
the  rents,  and  looking  after  the  property. 
The  defendant  Annie  L.  Andonlque,  without 
entering  her  appearance  -to  the  action,  moved 
to  quash  the  service  of  summons  on  the 
ground  that  the  Fidelity  Trust  Company  was 
not  her  agent  for  the  service  of  process,  but 
was  only  her  agent  for  the  purpose  of  rent- 
ing out  and  taking  charge  of  the  real  es- 
tate owned  by  her  In  the  city  of  Louisville. 
At  the  same  time  she  filed  a  special  demurrer 
to  the  jurisdiction  of  the  court.  Both  the 
motion  to  quash  and  the  special  demurrer 
were  overruled.  The  action  was  dismissed 
as  to  the  Fidelity  Trust  Company.  The  de- 
fendant Annie  L.  Andonlque  filed  an  answer, 
denying  che  allegations  of  the  petition,  and 
pleading  contributory  negligence  on  the  part 
of  the  plaintiff.  The  plea  of  contributory 
negligence  was  denied  by  reply.  Trial  was 
had,  which  resulted  in  a  verdict  and  judg- 
ment In  favor  of  plaintiff  in  the  sum  of 
$1,999.09.     Defendant  appeals. 

l%e  property  in  question  is  a  small  cot- 
tage, and  is  located  at  the  southwest  corner 
of  Twentieth  and  Chestnut  streets  In  the  city 
of  Louisville.  The  defendant,  Annie  L.  An- 
donlque, lived  In  St  Louis.  The  Fidelity 
Trust  Company  was  her  agent  in  charge  of 
her  property,  and  as  such  agent  rented  the 
property  to  the  plaintiff  by  written  lease  dat- 
ed January  23,  1910.  The  privy  Is  located 
at  the  extreme  rear  of  the  property.  The  ac- 
cident occurred  on  July  19,  1910.  Plaintiff 
testifies  that  she  had  no  knowledge,  either 
at  the  time  the  lease  was  executed  or  at  the 
time  of  the  accident,  of  the  dangerous  and 
defective  condition  of  the  privy,  and  that 
there  was  nothing  in  the  appearance  of  the 
privy  to  Indicate  that  it  might  be  dangerous 
or  defective.  The  wood  underneath  the  floor 
was  decayed,  but  this  conditloa  was  not  ap- 
parent from  an  Inspection  of  the  floor.  This 
condition  was  concealed  from  her.  On  the 
day  of  the  accident  she  went  into  the  closet, 
and  the  whole  floor  gave  away,  precipitating 
her  into  the  vault  She  fell  a  distance  of 
12  or  14  feet  into  the  fecal  matter.    It  got 


all  over  her  clothing  and  person.  She  re- 
mained In  the  vault  about  20  or  30  minutes, 
when  she  was  rescued  by  one  of  the  mot  con- 
nected n-lth  the  fire  department  Her  left 
arm  and  right  side  were  injured,  and  her 
eyes  were  affected  for  a  while.  The  prin- 
cipal Injury  was  to  her  spine  and  head. 
Since  the  Injury  she  has  been  unable  to  do 
her  household  work.  After  the  accident  the 
joist  or  sleeper,  was  brought  to  her,  and  it 
was  decayed.  There  was  nothing  In  the 
looks  of  the  flooring  to  Indicate  that  there 
was  any  danger  there.  Daniel  Leahan,  a 
member  of  the  fire  department,  testified  that 
he  rescued  plaintiff  from  the  vault  in  ques- 
tion. The  vault  had  caved  In  from  what  he 
judged  to  be  rotten  joists.  Dr.  Robert  B. 
Gatz  testified  to  the  extent  of  her  injuries, 
and  gave  it  as  his  opinion  that  the  injury  to 
her  spine  was  permanent  Mrs.  Maggie  Car- 
men, a  sister-in-law  of  plaintiff,  and  Mamie 
Mitchell,  a  domestic,  testified  to  plaintlfTs 
suffering  and  her  inability  to  do  her  house- 
hold work  after  the  injury.  Emmett  B. 
Jeffries  testified  that  he  occupied  the  prem- 
ises in  question  during  the'  year  1908,  ana 
during  the  year  1900  up  until  a  day  or  two 
before  Christmas.  He  says  that  prior  to  the 
time  be  left  the  premises  he  complained  to 
the  emiAoyte  of  the  Trust  Company  that 
the  privy  was  dangerous.  The  person  he 
made  (he  complaint  to  was  KUiaer,  the  col- 
lector. Thereafter  he  made  a  second  com- 
plaint of  the  dangerous  condition  of  the 
privy.  On  cross-examination  he  stated  that 
the  privy  needed  everything  new.  It  was 
all  rotted  down,  and  there  was  no  top  on  it 
and  the  sides  were  all  off.  He  told  the  m&n 
at  the  Trust  Company  that  the  privy  was 
liable  to  fall  In  and  cause  trouble.  Upon  be- 
ing asked  if  anybody  bad  gone  there  If  the 
condition  was  such  that  they  could  have 
seen  it,  he  replied:  "Anybody  that  didn't 
understand  it  would  not  I  redion."  On  re- 
direct examination  he  testified  that  -there 
was  no  evidence  on  the  top  covering  of  the 
vault  to  Indicate  that  it  was  rotten  under- 
neath, but  that  the  shaky  condition  was  what 
alarmed  him.  Plaintiff  was  then  recalled, 
and  testified  that  none  of  the  officers  or 
agents  of  the  Fidelity  Trust  Company  ever 
Informed  her  of  the  dangerous  condltlcm  of 
the  privy.  On  cross-examination  she  was 
asked  how  she  got  into  communication  with 
Mr.  Jeffries.  She  replied  that  one  of  the 
young  gentlemen  who  collected  the  rent  for 
the  Fidelity  Trust  Company  came  to  her 
house  just  after  she  got  hurt  and  said:  "Mr. 
Jeffries  told  me  yesterday :  'I  told  you  some 
one  was  going  to  get  hurt  there.* "  The 
young  man  who  made  this  statement  was  not 
Mr.  Klnser,  but  was  the  boy  who  collected 
for  him. 

For  the  defendant  D.  F.  Murphy,  tlie 
manager  of  the  real  estate  departmmt  of 
the  Fidelity  Trust  Company,  William  New- 
hall,  the  assistant  manager,  William  H.  WIs- 
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er,  who  bad  cbarge  of  the  repairs  for  that 
company,  and  N.  R.  Klnaer,  the  collector,  all 
testified  either  that  no  complaint  was  made 
to  them  of  the  dangerous  condition  of  the 
vault  in  question,  or  that  they  had  no  recol- 
lection of  a  complaint  being  made.  They 
further  testified  that  all  complaints  for 
necessary  repairs  were  registered  by  the  com- 
pany and  Immediately  acted  upon.  Had  a 
complaint  been  made,  it  would  have  been  at- 
tended to  promptly.  J.  H.  Miller,  a  carpoi- 
ter,  who  was  sent  to  examine  the  privy  Just 
after  the  accident,  testified  that  the  flooring 
was  sound,  but  the  Joists  underneath  the 
floor  were  decayed. 

[1]  The  first  question  to  be  determined  is: 
Was  the  defendant  propwly  before  the  court? 
Subsection  6  of  section  61,  Civil  Code,  pro- 
vides: "In  actions  against  an  Individual  re- 
siding In  another  state,  •  •  •  engaged 
in  business  in  this  state,  the  summons  may 
be  served  on  the  manager  or  agent  of  or 
person  in  charge  of  said  business  in  this 
state,  in  the  county  where  the  business  is 
carried  on  or  in  the  county  where  the  cause 
of  action  accrues."  In  the  case  of  Nelson, 
Morris  &  Co.  v.  Rehkopf  &  Sons,  75  S.  W. 
203,  26  Ky.  Law  Hep.  352,  it  was  held  that 
where  the  defendants,  Nelson,  Morris  &  Co., 
nonresidents,  had,  through  an  agent  at  Pa- 
dncab,  made  a  sale  of  certain  goods,  wares, 
and  merchandise,  there  <>eing  only  one  trans- 
action, the  service  upon  their  agent  was  au- 
thorized under  the  provision  of  the  Code, 
supra,  and  such  service  brought  the  defend- 
ants personally  before  the  court  In  the 
case  of  Commonwealth  t.  Bullock,  68  S.  W. 
429,  22  Ky.  Law  Bep.  628,  the  defendants 
were  residents  of  the  state  of  Ohio,  and  were 
Indicted  In  the  Kenton  circuit  court  for 
maintaining  a  nuisance  by  renting  and  .leas- 
ing certain  property  for  improper  purposes. 
Summons  was  served  on  their  agent  in  charge 
of  the  property.  This  court  held  that  the 
defendants  were  engaged  In  business  in  this 
state  within  the  contemplation  of  the  code 
provision,  and  that  the  service  upon  their 
agent  in  charge  of  the  property  was  sufficient. 

In  this  case  the  defendant  lives  in  St 
Louis.  She  owned  the  property  in  question 
and  other  property  in  the  city  of  Louisville. 
.  The  Fidelity  Trust  Compady,  as  her  agent 
has  charge  of  the  property,  and  rents  it 
and  collects  the  rents  as  they  accrue.  The 
defendant  being  engaged  in  the  business  of 
renting  real  estate  in  this  state,  and  the 
cause  of  action  growing  out  of  the  danger- 
ous and  defective  condition  of  property  thus 
rented,  we  conclude  that  she  was  engaged  in 
business  in  this  state  within  the  meaning  of 
the  code  provision,  and  that  service  of  pro- 
cess on  her  agent  the  Fidelity  Trust  Company, 
was  sufficient  to  bring  her  before  the  court 
It  follows  that  the  trial  court  did  not  err 
in  overruling  the  special  demurrer  to  the  Ju- 
risdiction of  the  court  and  the  motion  to 
quash  the  process. 


in  It  is  next  insisted  that  the  court  erred 
in  permitting  plaintiff  to  testify  to  the  state- 
ment made  by  the  collector  for  the  Trust 
Company  to  the  effect  that  "Mr.  Jeffries  told 
me  yesterday:  'I  told  you  some  one  was 
going  to  get  hurt  there.' "  This  evidence  was 
not  an  admission  of  the  fact  that  Jeffries  told 
the  collector  that  some  one  was  going  to  get 
hurt  ther&  It  was  simply  the  statement  of 
the  collector  that  Jeffries  said  that  be  had 
told  him  that  some  one  was  going  to  get 
hurt  there.  While  this  evidence  was  not  ad- 
missible, it  appears  that  it  was  brought  out 
by  defendant  on  cross-examination,  and  was 
not  objected  or  excepted  to,  nor  did  defend- 
ant more  to  exclude  the  evidence  from  the 
Jury.  Under  these  circumstances,  defendant 
cannot  complain  of  the  fact  that  the  evidence 
was  Improperly  admitted. 

[3]  At  the  conclusion  of  the  evidence,  the 
defendant  requested  the  court  to  give  the 
following  instruction :  "Unless  the  Jury  shall 
believe  from  the  evidence  that  at  the  time 
the  premises  were  rented  to  the  plaintiff 
that  the  defendant  the  landlord,  had  actual, 
knowledge  of  the  defective  condition  of  the 
floor,  or  seat  or  timbers  supporting  them,  of 
the  privy  on  said  premises,  and  having  such 
knowledge  concealed  said  defective  condition 
from  the  tenant  the  plaintiff  herein,  the  law 
is  for  the  defendant  and  the  Jury  should 
BO  find."  This  instruction  was  refused,  and 
the  court  in  addition  to  an  instruction  on 
the  measure  of  damages,  gave  the  following 
instruction:  "If  you  believe  from  the  evi- 
dence that  at  the  time  the  premises  were 
rented  to  the  plaintiff  that  the  defendant 
the  landlord  or  her  agent  the  Fidelity  Trust 
Company,  had  actual  knowledge  (or  such 
notice  as  would  cause  a  reasonable  person 
to  act  upon  It),  of  the  defective  condition 
of  the  fioor,  or  seat  or  timbers  supporting 
them,  of  the  privy  on  the  premises  in  regard 
to  which  you  have  heard  testimony  and 
having  such  notice  or  knowledge  concealed 
said  defective  condition  from  the  tenant  the 
plaintiff  herein,  the  law  of  the  case  is  for 
the  plaintiff  and  you  will  so  find.  But  un- 
less you  believe  from  the  evidence  that  at 
the  time  the  premises  were  rented  to  the 
plaintiff  the  defendant  the  landlord,  or 
her  agent  the  Fidelity  Trust  Company,  had 
actual  knowledge  or  such  notice  as  would 
cause  a  reasonable  person  to  act  upon  it  of 
the  defective  condition  of  the  floor,  or  seat  or 
timbers  supporting  them,  of  the  privy  on  said 
premises,  and  having  such  notice  or  knowl- 
edge concealed  said  defective  condition  from 
the  tenant  the  plaintiff  herein,  the  law  of  the 
case  is  for  the  defendant  and  yon  should  so 
find."  The  first  complaint  of  the  instructions 
is  the  insertion  of  the  words,  "or  such  notice 
as  would  cause  a  reasonable  x)er8on  to  act 
upon  it"  In  this  connection  it  Is  earnestly 
insisted  that,  under  the  rule  laid  down  in 
Franklin  v.  Tracy,  117  Ky.  267,  77  S.  W. 
1113,  78  S.  W.  1112,  25  Ky.  Law  Bep.  1409, 
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1909,  6S  L.  R.  A.  649,  and  the  cases  therein 
cited,  the  landlord  Is  under  no  obligation  to 
exercise  ordinary  diligence  to  discover  defects 
in  the  premises  which  he  lets,  and  In  no  event 
can  he  be  held  liable  unless  he  has  knowl- 
edge of  the  defective  condition,  and  conceals 
It  from  the  tenant,  and  that  the  words  com- 
plained of,  fairly  construed.  Impose  upon 
the  defendant  the  duty  of  exercising  ordi- 
nary diligence  to  discover  defects  In  the 
premises.  On  the  other  hand,  counsel  for 
plaintiff  Insist  that  notice  should  be  regarded 
as  knowledge,  and  that  the  words,  "or  such 
notice  as  would  cause  a  reasonable  person 
to  act  upon  it,"  refer  to  action  on  the  part 
of  the  def^dant  in  giving  to  the  plaintiff 
the  information  brought  home  to  her  by  such 
notice.  In  view  of  the  fact  that  the  words  com- 
plained of  are  of  doubtful  meaning,  and  are 
fairly  susceptible  of  the  construction  that 
It  was  the  duty  of  the  defendant  to  act  upon 
the  notice  received  by  making  an  Inspection 
of  the  premises,  we  conclude  that  they  are 
misleading,  and  should  not  have  been  In- 
corporated In  the  Instruction. 

[4]  We  do  not  mean  to  hold,  however, 
that  the  knowledge  of  the  landlord  must  be 
limited  to  such  knowledge  as  he  acquires  by 
the  use  of  his  senses  alone.  On  the  contrary, 
If  the  landlord  or  his  agent  is  notified  that 
the  premises  are  In  a  dangerous  condition, 
and  the  notice  which  he  receives  Is  sufiSclent 
under  all  the  circumstances  to  apprise  a 
person  of  ordinary  prudence  that  the  prem- 
ises are  in  a  dangerous  condition,  then 
such  notice  wlU  be  regarded  as  knowledge. 
Having  this  view  of  the  law,  the  court,  on 
another  trial,  will  omit  the  words  complained 
of  above,  as  well  as  the  word  "actual"  and 
give  the  following  additional  Instruction: 
"No.  2.  If  you  believe  from  the  evidence 
that  defendant's  agent,  prior  to  the  time 
of  the  renting,  was  notified  that  the  privy 
was  In  a  dangerous  condition,  and  that  such 
notice,  if  any,  was  sufficient,  under  all  the 
circumstances,  to  apprise  a  person  of  ordinary 
prudence  that  the  privy  was  in  a  dangerous 
condition,  then  such  agent  had  knowledge  of 
such  dangerous  condition  within  the  mean- 
ing of  Instruction  No.  1." 

[6]  The  instruction  is  erroneous  for  an- 
other reason.  It  will  be  observed  that  a  re- 
covery is  authorized  notwithstanding  the 
fact  that  plaintiff  may  have  known  of  the 
defective  condition  of  the  premises,  or  could 
have  discovered  such  defective  condition  by 
a  reasonable  inspection.  In  the  case  of 
Franklin  v.  Tracy,  supra,  the  court  quoted 
with  approval  from  the  following  language 
of  Shearman  &  Redfleld  on  Negligence  (&th 
Ed.)  I  709:  "Where,  however,  there  is  some 
latent  defect— e.  g.,  an  original  structoral 
weakness  or  decay,  or  the  presence  of  an 
infections  disease,  or  other  Injurious  thing 
rendering  the  occupation  of  the  premises 
dangerous — ^wbich  were  known  to  the  lessor 
and  were  not  known  to  the  lessee  or  discov- 


erable by  him  -  on  a  reasonable  Inspection, 
then  it  was  the  duty  of  the  lessor  to  dis- 
close the  defect;  and,  if  an  injury  results 
therefrom,  he  Is  liable  as  for  negligence." 
And  In  the  more  recent  case  of  Holzhaner 
V.  Sheoiy,  127  Ky.  28,  104  S.  W.  1034,  31 
Ky.  Law  Rep.  1238,  the  court  said:  "If  the 
landlord  knovra  that  the  premises  are  de- 
fective or  dangerous,  and  such  defect  is  not 
discoverable  by  the  tenant  by  ordinary  care, 
and  the  landlord  conceals  or  falls  to  disclose 
the  dangerous  condition,  he  is  liable  to  the 
tenant,  his  family  and  servants,  and  even 
his  guests,  for  injuries  sustained  therefrom." 
Coke  v.-  Gutkese,  80  Ky,  598,  44  Am.  Rep. 
499;  l^ranklln  v.  Tracy,  supra.  The  reason 
for  the  rule  is  that  the  liability  of  the  land- 
lord In  audi  cases  rests  entirely  np<m  the 
notion  of  deceit;  that  is,  knowledge  on  the 
part  of  the  landlord  of  the  d^ective  condi- 
tion, and  fraudulent  concealment  from  the 
tenant  Manifestly,  If  the  tenant  knows  of 
the  defective  conditions,  or  could  discover 
them  by  a  reasonable  inspection,  the  element 
of  deceit  Is  lacking,  and  there  can  be  no  re- 
covery. 

[6]  The  witness  Jeffries  tesUfled  in  one 
place  that  the  floor  was  all  rotten.  Subse- 
quently he  said  that  the  shaky  condition  of 
the  privy  was  what  alarmed  him.  Plaintiff 
occupied  the  premises  for  six  months  before 
she  was  injured.  Manifestly,  on  this  evi- 
dence, the  question  whether  or  not  plaintiff 
knew  of  the  defective  condition  of  the  privy, 
or  could  have  discovered  same  by  a  reason- 
able inspection,  was  for  the  jury.  On  the 
return  of  the  case,  the  court  will  qualify  the 
Instructions  so  as  to  present  this  phase  of 
the  case,  which,  under  the  facts,  is  just  as 
essential  to  a  recovery  as  knowledge  on  the 
part  of  the  landlord  of  the  defective  condi- 
tion and  his  concealment  thereof  from  the 
plaintiff. 

This  conclusion  makes  It  unnecessary  for 
us  to  consider  other  questions  that  are  urged 
as  grounds  for  reversal. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


GAMBLE  T.  COMMONWBAI/ra 

(Court  of  Appeals  of  Kentocky.    Dec  20l 
1912.) 

L  Crivirai.  Law   (S  1137*)— Admibsioh  or 

EVIDBNOB— RiOHT  TO   COKPI^AIK. 

Accnsed  may  not  complain  of  evidence 
brought  out  on  the  cross-examination  of  a 
state  B  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  8007-3010;  Dec.  Difr  i 
1137.»] 

2.  CBnaNAi,    Law    (|    369*)— EviDBitoa    or 
Otheb  Offbrses — AninssiBiuTT. 

On  a  trial  for  rape  on  a  female  14  yean 
old,  the  admission  of  testimony  that  accused 
bad  committed  a  second  offense  a  few  weeks 
after  the  commission  of  the  offense  for  which 
he  was  tried,  and  that  prosecutrix  complained 
of  the  second  assault  shortly  after  its  commis- 
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sion,  was  admlaaible,  tia  against  th«  objection 
tbat  It  was  error  to  admit  evidence  that  accus- 
ed had  committed  the  second  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  369.*] 

3.  Criiunal    Law    (|    814*)— Bvidencb— In- 
structions—Issues. 

Where  prosecutrix,  14  years  old,  insisted 
that  accused  raped  her,  while  he  insisted  tbat 
he  had  had  nothing  to  do  with  her  beyond  mak- 
ing an  improper  proposal,  instructions  that, 
if  accused  bad  intercourse  with  her  with  her 
consent,  he  should  be  acquitted,  and  that,  U  lie 
nnlawfuUy  detained  her  with  a  felonious  intent 
to  have  intercourse  with  her,  be  should  be  found 
guilty  of  tbat  offense,  were  properly  refused 
because  presenting  issues  not  ndsed  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  814.*] 

4.  ClBniiNAL  Law  (J  1173*)— Appeal — Habu- 
ij:s8  Ebbor— Refusal  or  Instbuotions. 

Where  accused,  convicted  of  raping  a  fe- 
male under  the  age  of  14  years,  was  sentenced 
to  the  penitentiary  from  10  to  20  years,  he 
could  not  complain  of  the  refusal  of  an  instruc- 
tion that,  if  he  was  found  guilty  of  unlawfully 
-detaining  prosecutrix  with  intent  to  have 
intercourse  with  her,  he  should  be  found  guilty 
of  that  offense,  and  sentenced  to  the  peniten- 
tiary, since  the  verdict  found  conformed  to  the 
verdict  which  he  asked  if  he  was  found  guilty 
«f  the  lesser  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3164-3168;  Dec.  Dig.  | 
1173.*] 

a.  Rape  (|  52*)— Bvidenob— SumciENOT. 

Evidence  held  to  justify  a  conviction  of 
rape  on  a  female  14  years  of  age. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  71-74,  76;    Dec.  Dig.  |  52.  •] 

Appeal  from  Circuit  Court,  Marion  County. 
Harry  Gamble  was  convicted  of  crime,  and 
tie  appeals.     Affirmed. 

S.  A  Russell,  of  Lebanon,  for  appellant. 
James  Gamett,  Atty.  Gen.,  and  D.  O.  Myatt, 
Asst  Atty.  Gen.,  for  the  Commonwealtb. 

MILLER,  J.  The  appellant,  Harry  Gam- 
ble, was  convicted  of  rape,  committed  on  his 
stepdaughter  Catherine  Smith,  aged  14,  and 
given  an  indeterminate  sentence  of  confine- 
ment in  the  penitentiary  from  10  to  20  years 
at  hard  labor.  He  appeals,  and  alleges  four 
pounds  for  reversal. 

[1,  2]  L  He  insists  that  incompetent  testi- 
mony was  admitted  over  his  objection.  The 
crime  of  which  appellant  was  convicted  is  al- 
leged to  have  been  committed  In  February, 
1912,  in  the  t>am  of  John  W.  Mouser,  where 
appellant  and  Catherine  Smith  were  bulking 
tobacco.  She  did  not  tell  any  one  at  the 
time,  but,  when  she  was  asked  upon  cross- 
examination  by  ai^>ellant'8  attorney  as  to 
when  she  told  her  mother  of  the  assault,  she 
answered  that  she  told  her  mother  immedi- 
ately after  Gamble  had  committed  a  second 
assault  upon  her  a  fow  weeks  later.  Appel- 
lant Insists  that  the  latter  part  of  this  an- 
swer was  not  responsive  to  the  question,  and 
•boold  have  been  excluded.  Upon  the  di- 
rect examination  the  commonwealth  offered 
to  prove  the  second  assault,  but  the  court 


excluded  the  testimony,  but,  wh«i  appel- 
lant's counsel  asked  the  question  upon  cross- 
examination,  the  court  overruled  the  objec- 
tion and  permitted  the  witness  to  answer; 
and  it  is  insisted  that  this  ruling  constituted 
a  reversible  error,  since  appellant  was  charg- 
ed with  one  crime,  and  evidence  was  admit- 
ted showing  that  he  had  also  committed  an- 
other crime.  This  answer,  however,  was 
brought  out  by  the  appellant's  cross-exami- 
nation ;  and,  that  being  true,  he  cannot  com- 
plain. Moreover,  It  is  almost  impossible  at 
times  to  keep  from  the  attention  of  the  Jury 
at  all  stages  of  the  trial  evidence  of  offenses 
which  were  so  closely  connected  as  they  were 
In  this  case.  Under  the  circumstances,  we 
do  not  think  the  court  erred  in  allowing  the 
question  to  be  answered.  Miracle  v.  Com- 
monwealth, 148  Ky.  453,  146  S.  W.  1146; 
Gross  V.  Cbnuuonwealth,  161  Ky.  89,  161  S. 
W.  36. 

[3]  2.  It  Is  further  contended  that  the 
court  erred  in  not  giving  Instructions  C  and 
D,  asked  by  the  appellant,  which  read  as 
follows : 

"(O  Although  you  may  believe  that  de- 
fendant had  carnal  knowledge  of  Catherine 
Smith,  yet.  If  you  further  believe  that  de- 
fendant bad  such  carnal  knowledge  of  her 
with  her  consent,  you  should  find  defradant 
not  guilty. 

"(D)  Although  yon  may  not  find  defendant 
guilty  as  set  out  In  instruction  No.  1,  yet, 
if  you  do  believe  to  the  exdnslon  of  a  rea- 
sonable doubb  that  defendant  in  Marlon 
county  before  the  finding  of  this  indictment 
herein  did  unlawfully  detain  Catherine 
Smith  with  the  intent  to  have  carnal  knowl- 
edge of  her  against  her  will,  you  will  find 
him,  defendant,  guilty,  and,  so  finding,  you 
shall  say  in  your  verdict:  'We,  the  Jury, 
find  defendant  guilty  of  detaining  Catherine 
Smith  against  her  will  with  the  intent  to 
have  carnal  knowledge  of  her,  and  fix  his 
punishment  at  confinement  In  tlie  peniten- 
tiary." " 

Instruction  "C"  was  properly  refused,  be- 
cause there  was  no  evidence  whatever  that 
Catherine  Smith  consented  to  the  act  of  ap- 
I)ellant  She  Insists  that  he  raped  her,  while 
appellant  insists  that  he  had  nothing  what- 
ever to  do  with  her  beyond  making  an  Im- 
proper proposal  to  her.  He  denies  all  car- 
nal knowledge  of  Catherine  Smith;  and, 
that  being  true,  the  only  question  to  be  pre- 
soited  to  the  Jury  was  that  of  rape.  For 
the  same  reason,  instruction  "D"  was  prop- 
erly  refused,  since  the  evidence  Clearly 
shows  ttiat  appellant  was  eitlier  guilty  of 
rape,  or  he  was  not  guilty  at  all.  It  Is  a 
well-settled  rule  of  practice  that  the  court 
should  not  give  an  instruction  upon  a  theory 
of  the  case  that  Is  without  evidence  to  sus- 
tain It 

[4]  Furthermore,  by  the  rejected  instruc- 
tion "D,"  appellant  asked  the  court  to  in- 
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stract  the  Jury  that,  if  they  should  find  him 
guilty  of  detaining  Catherine  Smith  against 
her  will,  with  Intent  to  have  carnal  knowl- 
edge of  her,  it  should  fix  his  punishment  at 
conflnemoit  in  the  penitentiary,  and  not  at 
deaths  which  they  were  authorized  to  do  in 
case  they  should  find  him  gull^  of  rape. 
Appellant  cannot,  therefore,  complain  of  the 
court's  refusal  to  give  this  instruction,  sinoe 
the  verdict  actually  found  conformed  to  the 
Terdlct  which  he  asked  In  case  they  should 
find  him  guilty  of  the  lesser  offense.  'I'he 
six  instructions  given  by  the  court  properly 
covered  the  law  of  the  case,  and  there  is  no 
substantial  criticism  made  against  them. 
It  is  only  claimed  that  the  court  refused  to 
give  Instructions  "C"  and  "D"  above  set  out, 
and  that  the  court  improperly  overruled  ap- 
pellant's motion  for  a  peremptory  Instruc- 
.tion  OA  his  behalf.  The  latter  question,  how- 
ever, will  be  considered  later. 

[<]  8.  It  is  again  insisted  that  the  verdict 
and  Judgment  are  not  sustained  by  the  evi- 
dence. The  evidence  concerning  the  act 
charged  was  confined  to  the  testimony  of 
Catherine  Smith  and  John  W.  Mouser  for  the 
commonwealth,  and  that  of  the  appellant  In 
his  own  behalf.  Catharine  Smith  testified 
unequivocally  that  appellant  raped  her  as 
laid  in  the  indictment  Mouser,  after  testify- 
ing to  an  earlier  conversation  with  appellant, 
relates  a  subsequent  conversation  with  him  as 
follows:  "A.  An  hour  after  that  conversation 
I  saw  this  girl  he  had  been  talking  about 
here  going  down  through  the  bottom,  about 
400  yards  away,  and  I  looked  up  and  seen 
her  going  the  way  he  had  gone.  I  was  fixing 
to  go  to  Veech'B  blacksmith  shop.  I  weat 
and  got  my  mare,  and  I  had  to  go  by  Mr. 
Gamble's  house.  I  looked  down  in  the  field, 
and  seen  the  girl  in  there.  Just  as  I  passed 
the  gate  and  got  up  beside  the  gate  that  goes 
into  the  lot  I  heard  Harry  remark.  He 
says,  'Oh,  Mr.  Mouser,  I  want  to  see  you.' 
I  looked  around.  I  couldn't  tell  where  the 
voice  was  coming  from.  I  couldn't  see  him, 
and  I  seen  the  top  of  a  cedar  tree  shaking, 
and  he  come  down  out  of  the  tree,  and  he 
come  out  in  the  road,  and  I  says,  'What  are 
yon  doing  up  in  that  tree?'  He  says,  'Damn 
it,  don't  you  know  I  got  that  girl  and  sent 
her  over  here  through  the  field,  and  I  guess 
idle  got  with  her  mother  when  she  got  here. 
I  stopped  to  talk  to  Grant  Hays,  and  they 
beat  me  here,  and  she  has  gone;  and,  God 
damn  her,  I  will  have  her  or  die.'  I  says, 
'Harry,  you  hare  asked  me  for  advice^  and 
I  tried  to  give  it  to  you  the  best  I  knew  how.' 
I  says,  'Yon  had  better  let  that  girl  alone. 
Yon  have  no  business  with  her.'  I  says, 
'Her  mother  has  got  her,  and  you  had  bet- 
ter not  try  to  get  her.  If  she  gets  a  writ 
out  for  you,  you  will  be  In  serious  trouble^' 
He  says,  'I  am  not  afraid  of  her  getting  out 
a  writ;  but,  Ood  damn  Ann  [that  is  his 
wife]!    Ood  damn  her!    She  is  mean  enou^ 


to  do  most  anything;  but  I  am  not  afraid  of 
the  girl's  swearing  out  a  writ' " 

Mouser  further  says  that  appellant  admit- 
ted to  him  in  the  conversation  referred  to 
that  he  had  been  intimate  with  his  step- 
daughter. The  only  other  testimony  upon 
this  subject  is  that  of  appellant  He  denies 
that  he  made  the  statement  related  by  Mou- 
ser, and  denies  that  he  ever  had  carnal 
knowledge  of  Catherine  Sndth.  He  admits, 
however,  that  on  the  second  occasion  on 
which  Oatherlne  claims  he  outraged  her  he 
made  an  improper  proposal  to  her,  and  that 
she  declined  to  yield.  Not  only  was  there 
ample  testimony  to  take  the  case  to  the  jury, 
but  in  our  opbilon  it  sustains  rather  than 
discredits  the  verdict  The  motion  of  appel- 
lant for  a  peremptory  instruction  was  prop- 
erly overruled. 

4.  Finally,  appellant  contends  that  the  con- 
duct of  the  attorney  for  the  commonwealth 
in  his  closing  argument  to  the  jury  was  prej- 
udicial to  appellant's  rights.  Upon  this  sub- 
ject it  is  sufficient  to  say  that  the  language 
in  question  did  not  transcend  the  bounds  of 
legitimate  argument 

Judgment  affirmed. 


McCIiAIN  V.  McCLAIN  et  aL 

(Oourt  of  Appeals  of  Kentucky.    Dec.  20, 
1912.) 

Descent  ard  Distbibution  (|  9*>— Rcai.  Es- 
tate—Sai,e  Undeb  Osdxb  of  Ooubiv— Pbo- 

OKKDB   AS    RBAL   EiBTATB. 

Under  the  Btatute  piovidinf  that  a  wife 
may  have  dower  out  of  the  surplus  of  the  pro- 
ceeds of  land  sold  to  satisfy  a  mortgage  in 
which  she  joined,  and  independent  thereof;  the 
proceeds  on  the  sale  of  real  estate  of  a  lonatic. 
imder  order  of  court,  to  satisfy  mortgages 
thereon  in  which  the  wife  joined  are,  on  his 
death,  real  estate,  and  she  is  entitled  only  to 
a  third  thereof  for  life;  and  that  he  became 
sane  after  the  sale,  and  so  remained  for  a  short 
time,  when  he  became  insane  again,  and  died 
while  insane,  does  not  change  the  rule,  though 
while  sane  he  asked  that  the  proceeds  be  turn- 
ed over  to  him,  but  no  order  granting  such 
relief  was  made. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |i  7-8;    Dec.  Dig.   f 

Appeal  from  Orcnlt  Court  Montgomery 
County. 

Proceedings  by  J.  Will  Clay  as  administra- 
tor of  Jotm  McClaln,  deceased,  for  the  dis- 
tribution of  the  assets  of  the  estate  between 
Mamie  L.  McClain,  widow,  and  Fay  C.  Mc- 
Claln and  others,  dilldren.  From  a  decree 
of  distribution,  Mamie  Lb  McCIain  appeals. 
Affirmed. 

Jolm  A.  Judy,  of  Mt  Sterling,  for  appel- 
lant Lewis  Apperson,  of  Mt  Sterling;  ft>r 
appellees. 

CLAY,  C.  John  McOlain  was  the  owner  of 
a  farm  in  Montgomery  county,  Ky.  On  De- 
cember 10,  1908,  be  was  adjudged  insane  by 
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the  Montgomery  oonnty  court,  and  J.  Will 
Olay  was  appointed  bis  committee;^  Prior  to 
the  time  that  be  was  adjudged  insane,  he 
had  ezecated  and  delivared  three  mortgages 
on  hla  farm,  one  for  $6,000  to  the  Nortbwest- 
am  Mataal  Life  Insurance  Company,  one  for 
11,600  to  H.  Clay  Turner,  and  one  for  $600  to 
the  Exchange  Bank  of  Kentucky.  His  wife, 
Mamie  L.  McClain,  united  In  these  mortgages. 

On  December  28,  1008,  J.  WUl  Clay,  as 
committee  for  John  McCIain,  brought  tbis 
action  against  John  McCIain  and  the  wife 
and  creditors  of  John  McCIain  for  the  pur- 
pose of  selling  the  fbrm  in  question,  In  or- 
der to  pay  the  debts  of  Jobn  McCIain,  and 
to  provide  for  the  maintenance  and  support 
of  bis  wife  and  children.  The  petition  al- 
leged and  the  proof  showed  that  the  land 
could  not  be  divided  without  materially  im- 
pairing Its  value.  The  case  was  referred  to 
the  master  commissioner  of  the  Montgomery 
circuit  court,  and  after  proper  steps  had  been 
takoi  before  him  the  land  was  ordered  sold 
as  a  wbole,  and  so  much  of  the  proceeds  as 
was  necessary  was  applied  to  the  payment  of 
John  McClain's  debts.  To  tbis  action  Mamie 
Ia,  McCIain,  the  wife,  filed  answer,  relln- 
qolshlng  her  potential  right  of  dower,  and 
asking  that  the  funds  remaining  after  the 
payment  of  the  debts  of  John  McCIain  be 
invested  for  the  support  of  herself  and  the 
Infant  children  of  Jobn  McCIain. 

On  February  12,  1910,  John  McCIain  was 
adjudged  of  sound  mind.  At  the  April  term, 
1910,  of  the  Montgomery  circuit  court,  John 
McOain  appeared  and  filed  in  this  action  bis 
petition  and  answer,  setting  forth  the  fact 
that  be  had  been  adjudged  of  sound  mind, 
and  asking  that  the  balance  of  the  proceeds 
of  bis  property  be  turned  over  to  him.  There- 
upon the  court  entered  an  order,  directing 
the  funds  In  the  hands  of  the  committee  to 
be  turned  over  to  Jobn  McCIain.  This  was 
done.  At  that  time  the  last  bond  executed 
for  the  purchase  of  the  farm  was  not  due, 
and  McGlaln  never  collected  any  of  Its  pro- 
ceeds. 

On  September  15,  1910,  John  McCIain  was 
again  adjudged  Insane  by  the  Montgomery 
circuit  court,  and  M.  OL  Clay  was  appointed 
his  committee.  Thereupon  M.  C.  Clay  qual- 
ified and  filed  his  petition  in  this  action,  ask- 
ing to  be  made  a  party.  An  order  was  en- 
tered making  blm  a  party,  and  be  then  pro- 
ceeded, under  the  order  of  the  court,  to 
collect  the  last  sale  bond  due  on  the  farm  In 
question. 

John  McCIain  died  In  November,  1011,  and 
J.  Will  Clay  qualified  as  his  administrator. 
Thereupon  J.  Will  Clay,  as  such  administra- 
tor, filed  lito  petition  and  answer  in  this  ac- 
tion, setting  out  the  fact  that  there  were 
no  assets  belonging  to  John  McCIain,  except 
the  funds  in  the  hands  of  his  committee,  and 
asking  that  the  court  disburse  the  sum  to 
the  widow  and  children  of  John  McCIain, 
according  to  their  respective  rights.  The 
ctaanceUor  adjudged  that  the  widow,  Mamie 


Ij.  McCIain,  was  entitled  to  one-third  of  the 
proceeds  for  life,  and  tbis  sum  be  ordered  in- 
vested in  real  estate  for  the  use  and  benefit 
of  the  widow  for  and  during  her  natural  life, 
with  remainder  to  the  five  children  of  Jobn 
McCIain.  The  balance  of  the  proceeds  he 
ordered  divided  equally  between  the  children. 
From  that  Judgment  the  widow,  Mamie  L. 
McCIain,  prosecutes  this  appeal. 

The  sole  question  to  be  determined  is 
whether  or  not  the  proceeds  of  the  last  sale 
bond  should  be  treated  as  realty  or  person- 
alty. It  the  former,  Mamie  L.  McCIain  Is 
entitled  to  one-tblrd  thereof  for  life,  as  pro- 
vided in  the  Judgment  of  the  chancellor.  If 
the  latter,  she  is  entitled  to  one-half  thereof 
absolutely. 

Where  real  estate  of  a  lunatic  is  sold  by 
his  committee  under  the  statute  or  by  order 
of  court,  the  better  doctrine  is  that  the  pro- 
ceeds of  such  sale  remain  realty  for  the  pur- 
pose of  distribution  upon  the  death  of  the 
lunatic.  0  Cyc.  848 ;  Holmes'  Appeal,  63  Pa. 
339;  Lloyd  v.  Hart,  2  Fa.  473,  45  Am.  Dec. 
ai2;  In  re  Tugwel,  27  Ch.  D.  309;  In  re 
Barker,  17  Ch.  D.  241.  Counsel  for  appel- 
lant insist  that  the  above  rule  should  not 
apply  in  this  case,  for  the  reason  that  after 
the  sale  was  ordered  by  the  chancellor  Jobn 
McCIain  was  adjudged  of  sobnd  mind,  and 
filed  an  answer,  asking  that  the  proceeds  of 
the  sale  be  turned  over  to  him.  In  this  way 
It  is  insisted  that  he  ratified  and  approved 
the  sale,  and  virtually  consented  to  the  con- 
version of  the  realty  into  personalty.  While 
this  may  be  true  as  to  the  funds  which  were 
actually  turned  over  to  him,  we  do  not  think 
it  is  true  as  to  the  proceeds  of  the  last  sale 
bond,  which  were  not  turned  over  to  him, 
and  over  which  he  never  had  any  control. 
The  sale  was  made  while  John  McCIain 
was  incompetent  It  was  made  without  bis 
consent.  It  was  valid,  whether  he  assented 
to  it  or  not  The  sale  being  valid,  be  was 
in  a  position  where  be  could  only  lay  claim 
to  the  proceeds.  He  r^nained  sane  but  a 
short  time.  The  last  sale  bond  not  being 
due,  and  no  order  having  been  made  giving 
him  control  over  it,  it  remained  In  the  hands 
of  the  court;  and  it  was  impossible  for  him 
to  dispose  of  it  or  Invest  it  in  a  way  that 
would  determine  its  character.  His  mere 
act  in  asking  that  the  proceeds  be  turned 
over  to  him  was  not  sufficient  to  convert 
the  proceeds  from  realty  into  personalty. 
We  are  led  to  this  conclusion  not  only  for 
the  reasons  given,  but  for  the  reason  that 
we  have  in  force  In  this  state  the  following 
statute:  "The  wife  shall  not  be  endowed 
of  land  sold,  but  not  conveyed  by  the  hus- 
band b^ore  marriage,  nor  of  land  sold,  in 
good  fUtb,  after  marriage,  to  satisfy  a  lien 
or  incumbrance  created  before  marriage,  or 
created  by  deed  in  which  she  Joined,  or  to 
satisfy  a  lien  for  the  purchase  money;  but 
if  there  is  a  surplus  of  the  land  or  proceeds 
of  sale  after  satisfying  the  lien,  she  may 
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have  dower  out  of  snch  snrplns  of  tbe  land 
or  compensation  out  of  such  surplus  of  the 
proceeds,  unless  they'  were  received  or  dis- 
posed of  by  the  husband  in  his  lifetime." 

It  will  be  observed  that  the  statute  pro- 
vides that  the  wife  shall  not  be  endowed  of 
land  sold  to  satisfy  a  lien  or  incumbrance 
created  before  marriage,  or  created  by  deed 
In  which  she  Joins. 

In  Interpreting  this  statute  it  has  been 
held  that  tbe  wife  was  not  entitled  to  dower 
In  the  land  sold  to  satisfy  a  lien  created  by 
mortgage  in  which  she  joined;  the  mort- 
gage being  a  "deed,"  within  the  meaning  of 
the  statute.  Schweitzer  v.  Wagner,  94  Ky. 
468,  22  8.  W.  883,  15  Ky.  Law  Rep.  229.  In 
this  case  tbe  land  was  sold  to  satisfy  three 
mortgages  in  which  the  wife  Joined.  The 
statute,  however,  provides  that  if  there  is  a 
surplus  of  land  or  proceeds  of  sale,  after 
satisfying  the  lien,  she  may  have  dower  out 
of  the  surplus  of  the  land,  or  compensation 
out  of  such  surplus  of  proceeds,  unless  they 
were  received  and  disposed  of  by  the  hus- 
band in  his  lifetime.  Here  the  land  was 
sold  to  discharge  the  mortgages  In  which  the 
wife  had  united.  Under  this  statute,  wheth- 
er John  M'cCSain  was  sane  or  Insane,  she  is 
entitled  to  do^er  out  of  the  surplus  of  such 
proceeds  as  were  not  received  or  disposed 
of  by  him  in  his  lifetime.  Aa  tbe  proceeds 
of  the  last  sale  bond  were  not  received  or 
disposed  of  by  him  in  his  lifetime,  It  fol- 
lows that  the  statute  applies,  and  that  Ma- 
mie L.  McClain,  the  widow  of  John  McClaln, 
Is  entitled  only  to  dower  In  such  proceeds. 
By  giving  the  widow  dower  out  of  the  sur- 
plus of  such  proceeds,  it  is  plain  that  the 
Legislature  Intended  that  the  surplus  of 
such  proceeds  should  retain  the  character 
of  realty.  That  being  true,  she  is  not  enti- 
tled to  one-half  thereof  absolutely,  as  in  the 
case  of  personalty. 

Judgment  aflBrmed. 


WEST  KEINTUCKY  COAL  CX).  et  aL  v. 

KUYKENDALL'S    AD-VI'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 
^^     1912.) 

1.  MaBTBK    and    SeRVAHT    (I    276»)— INJTJBIES 
TO   SEBVANT— AcnONB — EVIDENCB. 

In  an  action  againat  a  master  for  the 
wrongful  death  of  a  servant,  evidence  held  to 
show  that  the  proximate  cause  of  the  servant's 
death  was  a  disobedience  of  orders. 

[Ed.  Note.— Vor  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  950-952,  954,  959,  970, 
976;    Dec  Dig.  i  276.*J 

2.  Mastbb  and  Sebvart  (|  248*)— Injubixs 
TO  Sesv ART— Disobedience  or  Obdebs— Eip- 

IXCT. 

Where  a  servant  of  an  electric  Ught  com- 
pany was  Icilled  by  a  high  tension  wire  be- 
cause of  his  disobedience  of  orders  the  master 
was  not  liable  where  it  did  not  learn  of  the 
danger  in  which  the  servant  had  placed  himself 
by  his  negligence  in  time  to  avoid  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.Dig.H  801-804;  DecDig.  |248.*] 


3.  Masteb  and  Sebvant  If  243*)— Ikjubies 
TO  Servant— Dnrr  or  Sbbvart  to  Bxxb- 
oisE  Oabe. 

In  handling  so  dangeroni  an  instmmental- 
ity  as  a  high  tension  electric  wire  the  ntmost 
care  must  be  nsed,  not  only  by  the  master,  bnt 
by  the  servant,  and  the  servant  or  his  personal 
representative  cannot  recover  where  his  negU- 
Rent  disobedience  of  orders  caused  personal 
injury  or  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f {  682,  'n»-775 ;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Union  Connty. 

Action  by  W.  M.  KuykendalFs  administra- 
tor against  the  West  Kentucky  Coal  Com- 
pany and  the  Sturgis  Electric  Light  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

Allen  ft  Miller,  of  Morganfield,  and  Clay 
&  Clay,  of  Hendeiaon,  for  appellants.  George 
S.  Wilson,  of  Owensboro,  and  Morton  &  Mor- 
ton, of  Morganfield,  for  appellee. 

HOBSON,  C  J.  The  West  Kentucky  Coal 
Company  and  the  Sturgis  Electric  Iiight  Com- 
pany operate  an  ^electric  light  plant  in  Stur- 
gis, Ky.  They  had  a  crew  of  men  consist- 
ing of  Otis  Hoover,  as  foreman,  William  Kny- 
kendall  and  Byers  Nunn,  who  for  two  or 
three  months  had  been  engaged  in  wiring  and 
installing  electric  light  fixtures  in  dwelling 
houses  in  Sturgis,  and  on  March  28,  X9U, 
were  so  engaged  in  the  residence  of  a  Mr. 
Simpson.  On  that  afternoon  Hoover  directed 
Kuykendall  and  Nunn  to  attach  some  wires 
which  were  to  lead  out  of  the  Simpson  house 
to  the  electric  light  wires  leading  into  Dr. 
Humphrey's  house.  They  went  out  to  make 
the  attachment  The  wires  leading  Into  the 
Humphrey  house  were  low  toision  wires 
carrying  110  volts  of  electricity,  and  there 
were  along  the  street  high  tension  wires  car- 
rying 2,200  volts  of  electricity.  Tbey  did  not 
attach  the  wires  leading  from  the  Simpsoo 
house  to  the  wires  leading  to  Dr.  Humphrey's 
house,  but  attached  them  to  one  of  the  high 
tension  wires  carrying  2,200  volts  of  electric- 
ity. Tbe  next  morning  after  they  came  bade 
to  work,  and  when  tbey  were  getting  ready 
to  make  some  attachmoits  In  the  Simpson 
house,  Kuykendall  picked  up  the  two  wires 
which  he  and  Nunn  bad  attached  the  evening 
before,  holding  one  in  eadi  hand,  and  was 
Instantly  killed  by  tbe  electricity.  This  suit 
was  brought  against  the  company  to  recover 
for  his  death.  On  the  first  trial  of  the  case 
there  was  a  verdict  in  favor  of  the  plalntllT 
for  $15,000.  The  court  granted  a  new  trial, 
and  on  the  next  trial  a  verdict  was  rendered 
and  Judgment  entered  for  |12,000.  The  de- 
fendants appeal. 

[1]  The  only  question  we  deem  it  neces- 
sary to  consider  on  the  appeal  is  whether 
the  court  should  have  Instructed  the  Jury 
peremptorily  to  find  for  the  defendants.  The 
foreman.  Hoover,  was  sworn  as  a  witness  by 
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the  plalntlir,  and  hla  testimony  Is  practically 
the  only  evidence  offered  by  the  plaintiff  to 
make  out  his  case.  Hoover'a  testimony,  so 
far  as  material,  put  In  narrative  form,  is 
as  follows:  "As  near  as  I  can  remember, 
I  told  Will  Kuykendall,  I  am  not  sure  wheth- 
er Nunn  was  in  there  or  not,  but  I  told  him 
to  go  out  and  connect  the  wires  ttiat  go  into 
Dr.  Humphrey's  residence.  I  had  no  con- 
Tersatlon  with  him,  only  simply  the  direc- 
tions I  gave  him.  He  did  connect  the  wires 
at  the  point  where  he  was  directed  to  connect 
them.  I  knew  there  were  three  wires  com- 
ing up  that  lead,  and  one  of  them  was  an 
arc  light  one.  The  wire  that  they  connected 
to  did  not  run  into  Dr.  Humphrey's  house.  I 
never  gave  a  thought  about  it  at  the  time. 
I  knew  tliat  Dr.  Humphrey's  house  wires 
came  up  that  lead,  but  I  never  thought  but 
that  these  other  vrlres  went  in  there  at  the 
time.  Taking  the  usual  arrangement,  it 
would  look  like  the  wire  they  connected  to 
was  a  secondary  wire  or  low  voltage  wire.  I 
saw  Mr.  Nunn  out  on  the  pole  while  he  was 
on  the  pole.  I  don't  think  they  bad  time  to 
make  the  connection  to  the  wires  up  at  Dr. 
Humphrey's  residence  while  they  were  gone. 
When  I  left  the  Simpson  house  that  evening, 
I  passed  under  the  pole  where  they  had 
made  the  connection  and  passed  under  it  the 
next  morning.  When  Kuykendall  came  back 
to  the  house  while  Nunn  was  still  up  on 
the  pole,  he  came  in  where  I  was,  laughing, 
and  said:  'I  have  got  Sandy  scared.  I  told 
him  he  was  working  on  2,200.'  I  said  he 
ougjit  to  know  better;  we  never  run  2,200 
into  a  house.  He  went  to  the  window  and 
said  to  Nunn:  'All  right,  go  ahead.  You 
are  only  working  on  110.'  Kuykendall  and 
I  about  a  month  prior  to  this  accident,  or 
six  or  eight  weeks,  did  some  work  on  the 
pole  near  Dr.  Humphrey's  house;  changed 
a  cross-arm,  and  the  wires  ran  the  same  then 
as  at  the  time  Mr.  Kuykendall  was  killed. 
At  that  time  the  wires  were  attached  there 
and  came  directly  from  that  into  Dr.  Hum- 
phrey's residence.  In  working  there  we  were 
bound  to  see  where  the  wires  went  I  in- 
structed Kuykendall  to  connect  with  the 
wires  that  went  into  the  Humphrey  resi- 
dence, and  if  he  had  gone  there  he  could  have 
seen  the  wires.  I  did  not  discover  that  the 
connection  had  been  made  to  the  high  tension 
wire  until  after  the  accident  He  knew  that 
low  voltage  wires  were  used  in  electric  light 
wiring  and  furnished  current  to  the  resi- 
dences, and  that  high  voltage  was  reduced 
by  means  of  a  transformer." 

Nunn  testified.  In  substance,  that  he  was 
not  present  when  Hoover  talked  to  Kuyken- 
dall; that  Hoover  simply  told  him  to  go  with 
KnykendalL  There  was  a  pole  back  of  the 
Simpson  hotise,  also  another  pole  at  Main 
street  about  150  feet  away,  and  a  pole  near 
the  Humphrey  residence  about  the  same 
distance  away.  Nunn  said  that  when  they 
got  out  to  the  pole  back  of  Simpson's  house 
161  S.W.-6e 


Kuykendall  went  down  to  Main  street,  and 

when  he  came  back  told  him  to  connect  with 
the  wire  there — that  is,  the  wire  on  each 
side  of  the  pole,  and  he  did  this — that  be 
went  up  on  the  pole  and  did  the  work  while 
Kuykendall  stood  on  the  pavement  below, 
and  that  he  worked  under  Kuykendall's  di- 
rections. 

It  Kuykendall,  Instead  of  going  to  Main 
street,  had  gone  to  the  other  pole  which  was 
about  the  same  distance  away,  he  would 
have  seen  the  wires  leading  into  the  Hum- 
phrey house,  and  could  have  made  the  connec- 
tion as  he  was  directed  to  do  by  Hoover.  If 
the  connection  had  been  made  tbua*  there 
would  have  been  no  danger  in  tlie  wires  the 
next  morning,  and  he  would  not  have  been 
killed.  He  bad  worked  on  the  pole  next  to 
the  Humphrey  residence  with  Hoover  about 
six  weeks  before,  and  knew  that  the  wires 
went  from  this  pole  Into  the  Humphrey 
house.  He  seems  to  have  assumed  that 
these  wires  came  from  Main  street  and 
for  that  reason  directed  Nunn  to  make  the 
connection  as  he  did,  when  as  a  matter  of 
fact  the  wires  that  lighted  the  Humphrey 
house  came  from  Adams  street,  and  the  wires 
that  came  from  Main  street  were  all  high 
tension  wires.  The  proof  leaves  no  doubt 
that  Kuykendall  knew  the  difference  be- 
tween high  tension  and  low  tension  wires, 
and  that  the  entire  cause  of  the  trouble  was 
his  not  making  the  connection  to  the  wires 
which  led  into  Dr.  Humphrey's  house.  It 
is  also  evident  that  he  would  not  have  made 
the  mistake  if  he  had  gone  to  the  pole  where 
he  had  worked  a  few  weeks  before  and  look- 
ed at  the  wires  there.  It  is  therefore  insist- 
ed for  the  defendants  that  his  death  was 
due  to  his  own  failure  to  obey  his  instruc- 
tions and  his  own  want  of  care  in  falling  to 
make  the  connection  to  the  wires  to  which 
he  was  told  to  make  it  But  it  is  Insisted 
for  the  plaintiff  that  the  foreman,  Hoover, 
knew  that  he  had  made  the  connection  at 
the  pole  back  of  the  Simpson  house,  and 
that  this  was  notice  to  him  that  the  con- 
nection had  not  been  made  to  the  right  wires. 
These  facts  also  appear:  The  night  after 
this  connection  was  made,  the  lights  went 
out  on  that  lead.  The  superintendent  the 
foreman.  Hoover,  Kuykendall,  and  Nunn, 
were  all  out  looking  for  the  trouble.  They 
found  the  trouble  to  be  In  the  cut-out  block 
just  across  the  street  from  this  pole.  They 
re-fused  this  cut-out  block  and  put  the  plug 
back  in  the  block  and  the  trouble  disappear- 
ed. It  is  insisted  that  these  facts,  aa  well 
as  some  things  that  happened  at  the  Simp- 
son house  the  next  morning,  were  sufficient 
to  put  Hoover  on  notice  that  the  connection 
had  not  been  made  right  But  as  a  matter 
of  fact  he  did  not  so  conclude  at  the  time. 
All  the  things  that  happened  might  have 
come  from  one  of  two  different  causes,  and 
it  was  only  after  the  accident  that  they  were 
ascribed  to  the  true  cause.  So  summing  the 
whole  case  up,  we  think  the  proximate  cause 
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of  the  unfortunate  man's  death  was  his 
making  the  connection  to  the  wrong  wire, 
and  the  proximate  cause  of  this  was  his  dis- 
obeying his  instructions.  It  is  insisted  that 
there  was  negligence  on  the  part  of  appel- 
lants In  that  Kuykendall  was  not  warned  or 
instructed  as  to  the  danger  in  handling  the 
wires.  But  his  own  declaration  shows  he  un- 
derstood the  danger.  The  thing  he  did  not 
know  was  what  wires  ran  into  the  Hum- 
phrey house,  and  this  he  should  have  learn- 
ed before  making  the  connection.  They  all 
knew  there  were  high  tension  wires  on  this 
lead.  They  all  knew  that  there  was  danger 
from  these  high  tension  wires.  Kuykendall 
Imew  the  Humphrey  house  very  welL  He 
had  worked  only  a  few  weeks  before  on  the 
wires  leading  into  that  house,  and,  when  he 
was  told  to  make  the  connection  to  the  wires 
leading  into  the  Humphrey  house,  he  un- 
derstood perfectly  what  he  was  told  to  do. 
His  death  was  due  to  his  assuming  that  the 
wires  which  came  from  Ifaln  street  went  In- 
to the  Humphrey  house,  without  going  to  the 
other  pole  and  looking  and  learning  for  him- 
self what  wires  went  into  the  Hmnphrey 
house.  It  is  true  Hoover  knew  he  had  made 
the  connection  back  of  the  Simpson  house, 
but  Hoover  at  the  time  did  not  have  in  his 
mind  how  the  wires  which  went  into  Dr. 
Humphrey's  house  ran. 

[2]  The  rule  is  that  if  a  servant  disobeys 
his  orders,  and  by  his  disobedience  brings  a' 
peril  upon  himself  which  he  would  not  oth- 
erwise have  encountered,  the  master  in  a 
case  like  this  Is  not  liable,  unless  he  learns 
of  the  danger  in  which  bis  negligence  has 
placed  him  in  time  to  avoid  injury  to  him. 
Cleveland,  etc.,  R.  B.  Co.  v.  Workman,  66 
Ohio  St  609,  64  N.  E.  682,  90  Am.  St  Rep. 
602;  Bunlans  v.  KeUer,  etc.,  141  Ky.  827, 183 
S.  W.  860;  Straight  Creek  Coal  Co.  v.  Ha- 
n^s  Adm'r,  87  S.  W.  1114,  27  Ky.  Law  Rep. 
1117;  Cincinnati,  etc.,  R.  R.  Co.  v.  Yocum's 
Adm'r,  137  Ky.  117,  123  S.  W.  247,  1200;  Id., 
143  Ky.  700,  137  S.  W.  217. 

[S]  In  handling  so  dangerous  an  instru- 
mentality as  currents  of  electricity  of  2,200 
volts,  the  utmost  care  must  be  used  by  those 
having  charge  of  it,  and  a  corresponding  de- 
gree of  care  should  be  used  by  the  servants 
for  their  own  safety  in  handling  it  A  dis- 
obedience of  orders  not  only  endangers  them- 
selves, but  endangers  the  lives  of  others. 
By  the  act  of  Kuykendall  in  making  the  con- 
nection to  the  wrong  wire,  the  lives  of  a 
number  of  other  persons  were  placed  in 
imminent  peril.  His  personal  representa- 
tive stands  in  no  better  position  than  he 
would  if  he  had  survived  and  brought  an 
action  for  his  injuries;  and  certainly  one 
who  puts  others  in  such  danger  by  disobedi- 
ence of  orders  should  not  be  allowed  to  re- 
cover for  an  injury  which  he  himself  receiv- 
ed simply  by  reason  of  his  failure  to  obey 
his  orders,  and  make  the  connection  to  the 
wires  leading  Into  the  Humphrey  residence — 


a  thing  be  would  have  had  no  dllBcuIty  is 
doing  if  he  had  walked  down  to  the  other 
place  and  looked  at  the  wires  before  making 
the  connection  at  the  pole  back  of  the  Simp- 
son house.  We  therefore  conclude  that  un- 
der the  evidence  the  court  should  have  in- 
structed the  Jury  peremi>torlly  to  find  for 
the  defendant 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


MTTRPHT  et  aL  v.  NBWINOHAM  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 
1912.) 

1.  Advebsk  Poqskssion  (g  64*)— Paboi:.  Oift 
— Occupation  bt  Pebkissior. 

An  unconditional  parol  gift  of  a  well-de- 
fined body  of  land,  accompanied  by  actual  pos- 
session for  15  years  or  over,  with  claim  of 
ownership,  tranafera  the  title  aa  against  the 
donor;  but  if  the  occupant  enters  under  the 
owner's  peimiasion,  expecting  only  that  the 
owner  will  give  the  land  to  him,  then  hia  poa- 
seaaion  ia  not  hostile  and  will  not  ripen  into 
title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
seasion,  Cent  Dig.  ||  868-364;  Dec.  Dig.  | 
64.*] 

2.  Advebsk  Possession   (|  85*)— Pebmissiv* 
Occupancy- B)viDKNCK. 

Evidence  held  to  auatain  a  chancellor's 
finding  that  plaintiil  occupied  the  land  in  qoea- 
tion  by  defendant's  permission  only,  and  not 
under  an  unconditional  parol  gift 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ff  408-503,  656,  660,  668; 
Dec.  Dig.  i  85.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Alex  Murphy  and  others  against 
W.  J.  Newlngham  and  others.  Judgment  for 
defendants,  and  plalntifb  appeaL    Affirmed. 

O'Rear  &  Williams,  of  Frankfort,  and  F. 
W.  Stowers,  of  Plkeville,  for  appellants.  But- 
ler &  Moore,  of  Plkeville,  and  B.  F.  Combs, 
of  Prestonburg,  for  appellees. 

CLAT,  C.  John  Rutherford  owned  a  large 
body  of  land  in  Pike  county,  Ky.,  on  Pigeon 
Roost  fork  of  Pond  creek.  He  had  several 
children.  As  each  of  these  children  became 
of  age,  or  was  married,  he  settled  them  on 
dlfTerent  portions  of  his  farm.  Alex  Mur- 
phy married  Polly  Rutherford,  daughter  of 
John  Rutherford,  In  the  year  1878^  Mne 
children  were  bom  to  them.  Soon  after  their 
marriage,  Alex  Murphy  and  his  wife,  Polly, 
settled  on  the  tract  in  controversy,  which 
consists  of  about  202  acres  of  land.  In 
the  year  1903  John  Rutherford  gave  to  W. 
J.  Newlngham,  Charles  S.  Thorn,  and  A.  J. 
King  an  option  on  the  coal  lying  on  his  farm. 
Including  the  land  in  controversy.  He  exe- 
cuted a  deed  on  August  12th  to  the  persons 
holding  the  option.  In  October  of  the  same 
year,  the  vendees  in  the  deed  sold  and  con- 
veyed the  coal  to  the  Williamson  Coal  Com- 
pany. Alleging  that  the  land  was  given 
equally  to  Alex  Murphy  and  Polly  Murphy 
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by  John  Butberford,  tbat  Polly  Murphy  died 
in  the  year  1893,  and  her  interest  descend- 
ed to  their  children,  snbject  to  Alex  Mur- 
phy's curtesy  therein,  and  tbat  Alex  Murphy 
and  his  children  were  the  joint  owners  of 
the  tract  in  controversy,  this  action  was 
brought  against  W.  J.  Newingham  and  oth- 
ers to  quiet  plaintUIs'  title.  It  was  further 
alleged  that,  at  the  time  defendants  acqnired 
title,  plalntiffB  were  in  adverse  possession 
of  same,  and  that  the  deed  to  defendants  was 
champertous.  By  answer,  defendants  denied 
-Qie  allegations  of  the  petition  and  pleaded 
title  in  themselves.  They  also  set  up  cer- 
tain facts  in  estoppel  of  plaintifFs'  claim  and 
alleged  that  they  acqnired  title  without  no- 
tice or  knowledge  of  plaintifrs'  claim.  On 
final  hearing,  plaintiffs'  petition  was  dis- 
missed, and  they  appeal. 

The  evidence  for  plaintifTs  shows  that, 
soon  after  the  marriage  of  Alex  and  Polly 
Murphy,  in  the  year  1878,  they  settled  on  the 
land  In  dispute.  John  Rutherford  marked 
the  lines  for  them.  In  1884  John  Rutherford 
gave  the  lands  to  Alex  and  Polly  Murphy. 
Since  that  time  they  had  paid  the  taxes  on 
the  land.  After  taking  possession  of  the 
land,  they  built  a  dwelling  house,  which  they 
added  to  from  time  to  time.  They  also  built 
tenant  houses,  bams,  and  outhouses.  They 
planted  a  fruit  orchard  and  cleared  and 
fenced  about  75  acres  of  land.  They  also  cut 
and  sold  timber  from  the  land  in  quantities 
for  sawlog  purposes.  These  acts  of  posses- 
sion were  known  to  John  Rutherford.  John 
Rutherford  had  other  children,  to  whom  he 
deeded  the  lands  upon  which  they  had  set- 
Ued.  When  Alex  and  Polly  Murphy  settled 
on  the  land,  he  stated  that  he  intended  to 
give  it  to  them.  Subsequently  he  pointed  out 
their  lines,  and  said  the  land  was  Alex's  and 
Polly's,  and  not  his.  The  foregoing  facts 
appear  from  the  testimony  of  Alex  Murphy 
and  other  witnesses:  On  cross-examination, 
Alex  Murphy  stated  that  he  knew  that  John 
Rutherford  had  optioned  and  sold  the  land 
in  question  to  Newingham  and  others  in  1903, 
and  understood  that  he  got  $10  per  acre  for 
it  He  saw  Dr.  Deaton  make  a  surrey  of 
the  land  at  that  tima  Upon  being  asked, 
"Did  you  object  to  Mr.  Rutherford,  or  make 
any  complaint  to  Mr.  Rutherford's  selling 
this  land  to  Mr.  Newingham?"  he  answered: 
"Te8,.sir;  I  told  him  to  make  a  reserve  of 
the  property  around  my  house  and  property, 
that  Is,  of  the  surface.  Mr.  Rutherford  told 
me  he  intended  to  put  me  on  level  land." 
On  redirect  examination,  he  was  asked, 
"What  caused  you  to  ask  Mr.  Rutherford  to 
reserve  you  a  boundary  around  your  house 
in  the  sale  to  defendants?"  He  answered: 
"Because  he  tried  to  make  me  believe  that 
I  conldnt  hold  the  land  without  a  deed,  and 
I  was  Ignorant  of  the  law.  I  claimed  the 
land  then  as  I  do  now." 

For  defendants,  John  Rutherford  testified 
that  he  never  gave  anything  to  Alex  Murphy. 


He  settled  Alex's  wife  on  the  land,  telling 
them  to  go  live  on  it  and  have  what  they 
could  make  on  it  So  far  as  he  was  con- 
cerned, he  did  not  intend  to  make  a  title 
until  he  got  ready.  He  intended  to  let  them 
live  on  it  until  he  got  ready  to  dispose  of 
his  estate.  He  also  said  that,  at  the  time 
Alex  and  his  wife  were  put  on  the  land,  he 
did  not  marlc  any  boundary.  For  a  while 
he  paid  the  taxes  for  his  children,  but  aft- 
erwards concluded  that,  as  they  were  getting 
the  benefit  of  the  land,  they  ought  to  pay 
the  taxes.  He  Intended  the  title  to  pass  to 
his  children  whenever  be  got  ready  to  make 
it  He  first  made  a  will,  but  afterwards 
got  dissatisfied  and  tore  the  will  up.  He 
then  turned  in  and  made  deeds  to  some  of 
his  children.  In  1903  he  gave  defendants 
an  option  on  the  land  and  afterwards  deed- 
ed the  land  to  them.  He  received  for  the 
coal  on  the  land  in  controversy  $2,000.  He 
took  $1,600  of  this  sum  and  paid  for  a  tract 
of  25  acres  of  land  which  plaintiffs  had 
purchased  from  W.  A.  Rutherford.  Of  the 
balance  he  gave  $450  to  Alex  Murphy,  who 
distributed  it  among  his  nine  children,  giving 
them  $50  apiece.  Witness  retained  $60  of 
the  amount  of  the  purchase  price,  because  he 
felt  like  he  was  entitled  to  that  much.  The 
deed  from  W.  A.  Rutherford  and  wife  was 
made  to  plaintiffs  and  put  to  record.  Wit- 
ness also  conveyed  the  surface  of  the  land  In 
controversy  to  the  children  of  Polly  Murphy. 
He  knew  that  Alex  Murphy  was  selling  tim- 
ber off  the  land,  and  also  knew  that  in  the 
year  1881  Alex  Murphy  and  W.  A.  Ruther- 
ford exchanged  tracts.  He  permitted  them 
to  trade  among  each  other,  and  permitted 
Alex  Murphy  to  use  the  timber  from  the 
land  for  the  purpose  of  raising  his  children. 
While  he  could  not  say  for  certain  that 
plaintiffs  knew  of  the  option  he  gave  to  de- 
fendants, it  was  talked  about  at  the  time, 
and  was  generally  understood  by  everybody. 
The  surveyors  boarded  with  him  at  the  time 
the  land  was  surveyed,  and  were  there  for 
a  week  or  10  days,  and  passed  by  Alex  Mur- 
phy's house  in  making  the  survey.  On  cross- 
examination,  witness  stated  that  he  bought 
a  farm  on  Blackberry  and  gave  it  to  his 
daughter  Jane  Hatfield.  He  deeded  to  Wil- 
liam A.  Rutherford  the  home  place.  He  fur- 
ther gave  to  Parlee  Riddle  a  portion  of  the 
land.  He  also  gave  to  Floyd  Rutherford's 
heirs  a  portion  of  his^  land.  Witness  said 
that  at  one  time  Alex  Murphy  and  W.  A. 
Rutherford  swapped  places  for  a  while.  Cer- 
tain of  the  defendants  also  testified  that  they 
had  no  notice  or  knowledge  of  plaintiff's 
claim;  that  the  title  to  the  land  was  in 
John  Rutherford. 

A  number  of  Alex  Murphy's  children  testi- 
fied to  their  acts  of  possession,  and  to  the 
fact  that  they  never  made  the  trade  with  W. 
A.  Rutherford  for  the  25  acres  of  land,  and 
did  not  know  what  the  $50  apiece  was  paid 
to  them  for.    The  husband  of  one  of  the 
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girls  testified  that  the  26-acre  tract  conveyed 
by  W.  A.  Rutherford  was  worth  only  about 
$300. 

[1]  It  Is  well  settled  that  where  there  Is 
an  unconditional  parol  gift  of  a  well-defined 
body  of  land,  accompanied  by  an  actual  pos- 
session for  15  years  or  over,  with  claim  of 
ownership,  such  possession  ripens  into  title, 
and  the  donor  cannot  recover  the  land.  If, 
however,  one  enters  upon  land  by  the  own- 
er's permission,  expecting  that  the  owner 
will  give  it  to  him,  then  such  possession  Is 
not  a  hostile  holding.  Commonwealth  v. 
Gibson,  85  Ky.  666,  4  S.  W.  453,  9  Ky.  Law 
Bep.  205;  Thompson  v.  Thomson,  93  Ky. 
435,  20  S.  W.  373,  14  Ky.  law  Rep.  513; 
Owsley  V.  Owsley,  117  Ky.  47,  77  S.  W.  397, 
25  Ky.  Law  Rep.  1186. 

[2]  The  main  question  in  this  case  is: 
Was  there  an  unconditional  parol  gift  of 
the  land,  or  did  Alex  Murphy  and  his  wife 
and  children  hold  merely  by  permission  of 
John  Rutherford?  Alex  Murphy  does  not 
contend  that  John  Rutherford  gave  him  and 
his  wife  the  lands  at  the  time  they  took 
possession.  He  does  say,  however,  that 
John  Rutherford  marked  out  the  boundary, 
and  that  in  the  year  1884  John  Rutherford 
made  a  gift  of  the  lands  to  him  and  his  wife. 
If  the  gift  was  made  at  that  time,  then  the 
holding  of  the  plaintiffs  was  adverse  from 
that  moment,  and,  having  held  the  land  for 
more  than  16  years,  their  possession  ripened 
into  title.  It  appears  that  prior  to  his  wife's 
death  Alex  Murphy  controlled  the  lands,  and 
that  after  his  wife's  death  he  controlled  and 
managed  the  lands  for  the  benefit  of  his 
children.  Alex  Murphy  himself  testifies  that 
at  the  time  of  the  sale  of  the  coal  to  de- 
fendants he  told  John  Rutherford  to  make  a 
reserve  of  the  property  around  his  house — 
that  is,  of  the  surface — and  that  Mr.  Ruther- 
ford told  him  be  intended  to  put  him  on 
level  ground.  It  is  true  that  he  afterwards 
stated  that  the  reason  he  asked  Mr.  Ruther- 
ford to  reserve  the  boundary  around  the 
house  was  that  Mr.  Rutherford  tried  to  make 
him  believe  that  he  could  not  bold  the  land 
without  a  deed;  that  he  was  ignorant  ot 
the  law,  and  claimed  the  land  then  as  he 
did  when  he  testified.  Notwithstanding  this 
explanation,  however,  his  conduct  on  the  oc- 
casion when  the  mineral  was  sold  Is  certainly 
a  circumstance  going  to  show  that  his  and  his 
children's  holding  was  merely  by  permission 
of  John  Rutherford,  and  was  not  adverse  to 
blm.  In  addition  to  this,  we  have  John 
Rutherford's  sworn  statement  that  he  never 
gave  anything  to  Alex  Murphy ;  that  he 
placed  him  and  his  wife  on  the  land,  and 
gave  them  permission  to  occupy  and  use  it 
for  the  purpose  of  supporting  themselves 
and  their  children.  He  first  intended  to  will 
it  to  them,  but  afterwards  changed  his  mind. 
He  did  make  deeds  to  those  children  to 
whom  he  gave  title.  He  never  made  any 
deed  to  Alex  Murphy  or  his  children. 


The  evidence  upon  ttie  question  ot  a  parol 
gift  being  equiponderant,  and  the  circum- 
stances and  relations  of  the  parties  being 
such  as  to  indicate  a  permissive  rather  than 
an  adverse  holding,  we  see  no  reason  to  dis- 
turb the  finding  of  the  chancellor. 

Judgment  afllrmed. 


SPEEBT  ft  HUTCHINSON  00.  ▼.  CITT 
Oil'  OWE3NSBORO  et  aX 

(Court  of  Appeals  of  Kentucky.    Dec.  20. 
1912.) 

1.  LiCKRSES  (I  7*)— BUSIRKSS  IjCKNBK— ImFO- 

siTioir — ^R£quisiTBS. 

Under  Ky.  St  ^  3290,  robsec.  12,  author- 
izing cities  to  impose  license  fees  on  franchises, 
trades,  occupations,  and  professions,  and  pro- 
viding for  the  collection  thereof,  a  city  is  aa- 
tborized  to  classify  different  kinds  of  business, 
provided  a  reasonable  basis  for  classification 
exists,  and  to  levy  the  tax  on  business  aa  classi- 
fied. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent  Dig.  g{  7-16,  19 ;  Dec.  Dig.  S  7.*] 

2.  liiCKNSES    ({    7*>—BnBiRXS8— Classifica- 
tion—Tbadinq  Staup  Concebns. 

The  business  of  a  concern  engaged  in  fur- 
nishing trading  stamps  to  merchants  to  be  re- 
deemed with  goods  bemg  entirely  different  from 
that  of  an  ordinary  merchant,  there  was  a 
proper  basis  for  classification  by  a  city  in  fix- 
ing the  amount  of  license  tax  on  such  business. 
(E)d.  Note. — ^For  other  cases,  see  Licenses, 
Cent  Dig.  fj  7-15,  19 ;  Dec.  Dig.  |  7.*] 

3.  LlCKNSKS  (S   15>— BUSINKSS— REaTn.ATION— 
POUOK    POWEB. 

A  concern  engaged  In  furnishing  trading 
stamps  to  merchants  is  engaged  in  a  lawful 
business,  and  cannot  be  taxed  by  a  city  onJer 
the  exercise  of  the  police  power,  but  may  be 
taxed  a  reasonable  amount,  as  any  other  law- 
ful business  is  taxed  under  the  ci^'s  power  to 
tax  franchises,  trades,  occupations,  and  pro- 
fessions. 

[Ed.  Note. — For  other  cases,  see  Ldcenses, 
Cent  Dig.  {{  30-35;  Dec  Dig.  |  15.*] 

4.  LlCZNSBS   (I   7*)— BUBIKMS  TAX— Rbasos- 
ABLSNESS. 

An  ordinance  imposing  a  business  tax  in 
a  city  provided  that  a  breweiy  should  be  taxed 
$60,  a  bottling  establishment  $25,  soda  fountain 
$10,  restaurant  $10,  butcher  shop,  comniissi<w 
merchants,  secondhand  dealers,  pawnbrokers, 
and  auctioneers  $25  each,  and  ionerant  mer- 
chants, stockbrokers,  private  scales,  and  trad- 
ing stamp  concerns  $300.  Complainant  did  a 
trading  stamp  business  in  the  city  amounting 
to  $5,000  per  annum,  with  a  net  profit  of 
about  $500.  Held,  that  the  license  was  in- 
valid as  unreasonable,  oppressive,  and  prohib- 
itory. 

[Ed.  Note.— For  other  cases,  see  Ucensei, 
Cent  Dig.  H  7-15,  19;   Dec.  Dig.  i  7.»] 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  by  the  Sperry  &  Hutchinson  Company 
against  the  City  of  Owensboro  and  others 
to  enjoin  the  enforcement  of  an  ordinance 
imiMslng  a  license  tax  on  persons  engaged  in 
the  business  of  selling  trading  stamps.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Beversed  and  remanded. 

Blrkhead  ft  Wilson,  of  Owensboro,  and 
John  Uall  Jones,  for  aK)ellant  B.  8.  Todd, 
of  Owensboro,  for  appellees. 
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HOBSON,  C.  J.     The  common  council  of 
the  dty  of  Owensboro  enacted  an  ordinance, 
which  was  approved  by  the  mayor,  levying 
license  taxes  on  trades,  professions,  and  oc- 
cupations In  the  city  of  Owensboro  dnrlng 
the  year  commencing  on  May  1,  1010,  and 
ending  April  30,  1911.     Section  26  of  the 
ordinance  is  in  these  words:   "To  engage  in 
the   business   of  selling  or  giving   stamps, 
known  as  trading  stamps,   to   be   used  in 
connection  with  the  sale  of  goods,  wares  or 
merchandise,  $300.00."   The  Sperry  &  Hutch- 
inson Company  brought  this  suit  against  the 
city  of  Owensboro  and  its  oflBcers  to  enjoin 
the  collection  of  the  tax  on  the  ground  that 
the  ordinance  is  void,  in  that  It  Is  discrim- 
inatory, and  the  amount  fixed  to  be  paid  Is 
unreasonable,    oppressive,    and    prohibitory. 
The  appellant  is  a  corporation  formed  un- 
der the  laws  of  the  state  of  New  Jersey, 
and  has  complied  with  the  laws  of  the  state 
of  Kentucky  relating  to  foreign  corporations 
doing  business  here.    It  is  authorized  to  buy, 
sell,  and  exchange  merchandise,  to  do  a  gen- 
eral  advertising   business,   to   contract   and 
be  contracted  with.     It  is  carrying  on  busi- 
ness in   the  city  of  Owensboro,   where   it 
maintains  a  store  similar  to  other  housefur- 
nishing  stores,  stocked  with  goods,   wares, 
and  merchandise  for  household  use  and  or- 
namentation, and  it  disposes  of  Its  goods  In 
the  following  manner:     It  enters  into  con- 
tracts with  various  merchants  in  the  city 
of  Owensboro  called  subscribers,  who  desire 
to  give  tbelr  customers  attractive  articles 
of  merchandise  as  an  inducement  for  cash 
trade.     Under  these  contracts,  it  famishes 
its  subscribers  stamps  which  they  agree  to 
deliver  to  their  customers  at  the  rate  of  one 
stamp  for  each  10  cents  represented  in  a 
cash  purchase.     It  agrees  with  its  subscrib- 
ers that  it  will  give  in  exchange  for  these 
stamps  in  certain  specified  numbers  the  ar- 
ticles of  merchandise  carried  by  it  in  its 
store.    The  subscribers  pay  for  the  stamps 
at  so  much  a  thousand ;  and  it  also  delivers 
to  them  books  in  which  the  stamps  are  to 
be  placed  by  the  customers  of  the  subscrib- 
ers, and,  when  a  book  is  filled,  the  book  may 
be  presented  to  it  and  an  article  of  merchan- 
dise obtained.    The  subscribers  are  furnished 
with   metal  and  card  advertising  signs  to 
display  in  their  stores  to  inform  the  public 
that  they  are  offering  this  inducement  for 
cash  trade.    For  a  number  of  years  It  has 
not  been  uncommon  for  a  men^nt  to  give 
conpons  to  his  customers  making  cash  pur- 
chases, and  agreeing  when  a  certain  number 
of  these  coupons  are  presented  to  deliver  to 
the  purchaser  free  of  charge  some  household 
article  kept  in  the  store.    The  business  of 
the  plaintiff  seems  to  have  taken  its  origin 
ftom  this  custom.    It  relieves  the  merchant 
of  keeping  the  articles  in  stock  to  be  deliv- 
ered to  his  customers,  and  it  offers  the  cus- 
tomers a  wider  range  of  choice  In  the  arti- 
cles to  be  obtained.     In  addition  to  this 


under  the  old  system,  the  coupons  Issued  at 
each  store  could  only  be  redeemed  at  that 
store,  but,  under  the  plaintiff's  plan.  It  fur- 
nishes its  stamps  to  grocers,  batchers,  bak- 
ers, dry  goods  merchants,  druggists,  and  all 
other  trades,  and  the  stamps  obtained  In 
any  of  these  stores  can  be  put  in  the  same 
book,  and  presented  to  the  plaintiff  for  re- 
demption. In  this  way  a  book  can  be  filled 
out  very  much  more  quickly,  and  all  the 
stamps  received  by  a  customer  anywhere 
may  be  used. 

Section  4224,  Ky.  St,  provides:  "All  resi- 
dent or  foreign  trading  stamp  companies  or 
corporations  doing  business  in  this  state 
shall  annually  pay  a  license  tax  to  the  coun- 
ty court  clerk  of  each  county  wherein  such 
business  is  conducted,  ten  dollars."  We  had 
this  statute  before  us  in  Commonwealth  v. 
Gibson,  125  Ky.  440,  101  S.  W.  385,  31  Ky. 
Law  Kep.  61,  and  it  was  there  held  that  a 
company  conducting  a  general  retail  mer- 
chandise baslness  that  gave  to  a  cash  pur- 
chaser a  check  representing  4  per  cent  of 
his  purchase,  which  could  be  exchanged  for 
articles  in  the  store  or  for  cash,  did  not 
come  within  the  statute;  and  in  that  case 
the  difference  between  a  merchant  and  a 
company  like  the  plaintiff  was  pointed  out, 
it  being  held  that  the  statute  was  intended 
to  cover  such  a  business  as  is  done  by  the 
plaintiff.  The  circuit  court  dismissed  the 
plaintiff's  petition,  and  it  appeals. 

[1,2]  Under  subsection  12  of  section  3290, 
Ky.  St.,  pursuant  to  section  181  of  the  Con- 
stitution, the  city  may  impose  license  fees 
"on  franchises,  trades,  occupations,  and  pro- 
fessions, and  provide  for  the  collection  there- 
of." The  business  of  the  appellant  is  sub- 
stantially different  from  that  of  an  ordinary 
merchant.  The  city  may  classify  business 
and  levy  the  tax  on  business  as  classified. 
There  must  be  a  reasonable  basis  for  the 
classifications;  but,  as  appellant's  business 
is  entirely  different  from  that  of  an  ordinary 
merchant,  we  agree  with  the  drcnit  court 
that  there  is  a  reasonable  basis  for  the  clas- 
sification, and  that  the  ordinance  is  not  void 
on  the  ground  that  It  is  discriminatory.  In 
Covington  v.  Dalheim,  126  Ky.  26,  102  S.  W. 
829,  31  Ky.  Law  Rep.  466,  and  in  Read  v. 
Graham,  102  S.  W.  860,  31  Ky.  Law  Rep. 
569,  it  was  held  that  an  ordinance  taxing 
grocers  or  milk  vendors  using  a  delivery 
wagon,  and  not  taxing  those  who  did  not 
use  a  wagon,  was  void  because  based  on  no 
reasonable  ground  of  classification.  But  that 
is  not  this  case.  Plaintiff  Is  not  a  merchant 
selling  goods  as  other  merdiants^.  It  sells 
trading  stamps  to  Its  customers,  and  redeems 
these  stamps  from  their  customers,  under 
certain  conditions,  in  merchandise.  Stamps 
not  presented  for  redemption  are  clear  prof- 
it Stripped  of  all  drcumlocution,  it  simply 
maintains  a  system  by  which  purchasers  for 
cash  from  its  subscribers  get  a  discount  on 
their  purchases'    Its  baslness  is  as  distinct 
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from  that  of  a  merchant  as  the  business  of  a 
pawnbroker  or  factor. 

[3]  The  objection  that  the  tax  is  unreason- 
able, oppressire,  and  prohibitory  presents  a 
more  difficult  question.  The  taxing  of  trad- 
ing stamp  companies  has  led  to  a  consid- 
erable amount  of  litigation.  It  Is  generally 
held  that  the  business  Is  a  lawful  busi- 
nesa,  and  that  it  may  not  be  taxed  un- 
der the  exercise  of  the  police  power.  State 
T.  Sbugart,  138  Ala.  86,  35  South.  28,  100 
Am.  St.  Rep.  17;  Drexel  v.  Holland,  147 
Cal.  763,  82  Paa  429,  2  L.  R.  A.  (N.  S.)  688, 
3  Ann.  Cas.  878;  liong  y.  State,  74  Md.  665, 
22  Atl.  4,  12  U  R.  A.  425,  28  Am.  St  Rep. 
268;  CyKeefTe  r.  SomerviUe,  190  Mass.  110, 
76  N.  B.  457,  112  Am.  St  Rep.  316,  5  Ann. 
Cas.  684;  State  t.  Ramseyer,  73  N.  H.  31, 
58  AtL  958,  6  Ann.  Cas.  445;  People  v.  GUI- 
son,  109  N.  T.  389,  17  N.  E.  343,  4  Am.  St 
Rep.  465;  State  v.  Dalton.  22  R.  I.  77,  46 
Atl.  234,  48  Ia  R.  A.  775,  84  Am.  St  Rep. 
818,  and  cases  dted.  But  while  plalntlfiTs 
business  may  not  be  taxed  under  the  police 
power,  It  may  be  taxed  as  any  other  law- 
ful business  is  taxed  under  the  power  to  tax 
franchises,  trades,  occupations,  and  profes- 
sions. But  an  unreasonable  or  prohibitory 
tax  under  this  power  will  not  be  sustained. 

[4]  In  Fiscal  Court  v.  Cox  Co.,  132  Ky.  738, 
117  S.  W.  296,  21  I*  R.  A.  (N.  S.)  83,  we 
said:  "It  may  be  conceded  that  ordinarily 
the  reasonableness  of  a  license  fee  Imposed 
as  a  tax  Is  a  question  for  the  taxing  pow- 
er, and  the  courts  will  not  interfere  with 
Its  discretion.  Hall  t.  Commonwealth,  101 
Ky.  382  [41  S.  W.  2,  19  Ky.  Law  Rep.  678]. 
This  rule  we  think,  however,  is  subject  to 
the  limitation  that  the  tax  imposed  shall  not 
amount  to  a  prohibition  of  any  useful  or 
legitimate  occupation.  [Citing  authorities.] 
While  there  are  numerous  authorities  to  the 
contrary,  it  will  be  found  that  the  license 
fee  involved  in  those  cases  was  not  prohibi- 
tive, and  the  courts  simply  declared  the  gen- 
eral rule  that  the  reasonableness  of  the  tax 
was  a  matter  within  the  discretion  of  the 
taxing  power."  See,  also,  Hager  v.  Walker, 
128  Ky.  1,  107  S.  W.  254,  32  Ky.  Law  Rep. 
748,  15  I*  R.  A.  (N.  S.)  195,  129  Am.  St  Rep. 
238;  Chicago  v.  Netcher,  183  lU.  104,  55  N. 
E.  707,  48  L.  R.  A.  261,  75  Am.  St  Rep.  93. 
In  Ex  parte  Hutchinson  (C.  C.)  137  Fed.  949, 
the  court  had  before  It  the  validity  of  a 
franchise  ordinance,  which  imposed  an  an- 
nual tax  of  $100  on  pawnbrokers,  and  $700 
on  trading  stamp  companies  in  Seattle.  The 
ordinance  was  held  invalid  as  to  trading 
stamp  companies  on  the  ground  that  It  was 
prohibitive.  In  view  of  the  size  of  the  two 
cities,  a  tax  of  $300  in  Owensboro,  a  city  of 
third  class  of  this  state,  is  more  oppressive 
than  a  tax  of  $700  in  a  city  the  size  of  Seattle. 
In  Humes  v.  LltUe  Rock  (C.  C.)  138  Fed.  929, 
a  license  tax  of  $50  a  week  on  all  persons 
engaged  In  the  business  of  selling  or  giving 
away  premium  stamps  was  held  void  as  pro- 


hibitive. While  this  is  an  extreme  case.  It 
illustrates  the  principle  that  the  courts  will 
not  sustain  prohibitive  regulations  made  un- 
der the  guise  of  taxation.  The  plaintifTs 
business  is  not  unlawfuL  It  is  a  business 
which  the  state  itseU  licenses.  And.  while 
the  city  may  also  tax  it,  the  tax  must  be 
imposed  in  good  faith  under  the  taxing'  pow- 
er, and  not  for  the  purpose  of  prohibiting  the 
business.  When  we  read  the  ordinance  as  a 
whole,  it  is  hard  to  escape  the  conclusion 
that  it  was  intended  to  prohibit  the  business. 
To  Illustrate,  to  construct  or  operate  a  brew- 
ery in  the  city  is  taxed  $50 ;  to  conduct  the 
business  of  putting  up  in  bottles  beer,  wine, 
elder,  pop,  or  other  soft  drinks  Is  taxed  $25; 
to  maintain  a  soda  fountain  $10;  to  keep  a 
restaurant  $10;  butcher  shop  $25;  commis- 
sion merchants  $25 ;  secondhand  dealers  $25 ; 
pawnbrokers  $25;  auctioneers  $25.  Eixcept- 
ing  licenses  for  selUng  intoxicants,  which 
may  be  regulated  under  the  police  power, 
the  only  thing  we  find  in  the  ordinance  high 
as  $300  are  itinerant  merchants,  stockbro- 
kers, receiving  orders  for  the  purchase  for 
a  future  delivery  In  margins,  and  private 
scales.  We  think  it  evident  from  the  ordi- 
nance as  a  whole  that  the  tax  of  $300  on 
stamp  companies  was  Intended  to  be  prohib- 
itive and  break  up  the  business.  Appellantfs 
gross  business  per  annum  under  the  evid«ice 
amounts  to  about  $6,000,  and  its  net  profits 
amount  to  about  $500  per  aimum.  To  tax 
such  a  business  $300  per  annum  must  have 
been  intended  to  break  it  up,  and  it  Is  not 
difficult  to  understand  why  this  sentiment 
existed  (Ml  the  part  of  the  merchants  In  the 
city  who  did  not  handle  the  stamps.  It  Is 
true  the  business  may  increase,  and  there 
may  be  more  profit  in  it  than  is  shown  by 
the  evidence;  but  the  ordinance  was  evident- 
ly aimed  at  it  as  it  is,  and  no  T&cta  being 
shown.  Justifying  such  a  tax  on  it,  it  most 
be  presumed  that  the  intention  was  to  burden 
and  so  break  up  the  business.  We  there- 
fore conclude  that  the  ordinance  is  void  as 
Imposing  an  oppressive  and  prohibitory  tax. 
Judgment  reversed,  and  cause  remanded 
tor  a  judgment  aa  above  indicated. 


LOUISVIMJD  ft  N.  R.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Dec  20,  1912.) 

1.  CoBPOBATioNS  (g  434*) — Reai.  Pbopbbtt — 
Right  to  Vote — CoNSTrrnxrowAi.  Pbovi- 
BioNS — Construction. 
.Const  §  192,  prohibiting  any  corporatkm 
from  holding  any  real  estate,  except  such  as 
may  be  proper  or  necessary  for  the  carrying  on 
of  its  legitimate  business,  for  a  longer  period 
than  five  years  under  penalty  of  escheat  was 
not  intended  to  deny  to  a  corporation  the  right 
in  good  faith  to  acquire  real  estate  for  a  proper 
and  necessary  future  use,  and  to  hold  the  same 
longer  ttian  five  years.  It  ii  not  so  much  the 
time  for  which  real  estate  ia  held,  as  the  pur- 
pose for  which  it  is  acquired,  the  intention 
with  which  it  is  held,  the  use  to  which  it  is  to 
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be  pnt,  and  the  necessity  therefor,  that  deter- 
mine the  right  of  such  corporation  to  hold  it. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  IS  1763-1771;   Dec.  Dig.  f  484.*] 

2.  Escheat  (|  3*)— Pbopebtt  Subject  to  Bs- 
OHBAT— Sailboad  Pkofebtt  —  Reasorablb 
AKD  Pbopeb  Use. 

In  a  proceeding  to  escheat  a  numl>er  of  lots 
of  land  because  held  in  violation  of  Const.  S 
192,  prohibiting  any  corporation  from  holding 
real  estate  for  more  tlian  five  years,  except  snch 
as  may  be  proper  or  i^cessary  for  carrying  on 
its  legitimate  business,' lota  lying  along  and  near 
defendant  railroad's  right  of  way  at  an  im- 
portant and  growing  railroad  point,  including 
the  only  available  site  for  a  needed  passenger 
depot,  Iota  occupied  by  a  section  foreman  and 
his  garden  nnder  a  custom  of  the  company  to 
famish  houses  and  gardens  for  section  foremen, 
lots  need  for  storing  cross-ties,  lota  near  its 
freight  station,  leased,  until  necessary  for  rail- 
road use,  to  a  lumber  and  coal  dealer  who  was 
an  extensive  shipper  and  which  accommodated 
business  which  otherwise  would  be  a  greater  ex- 
pense to  the  road,  a  lot  on  which  there  were 
name  buildings  occupied  by  section  foremen  and 
sectionmen,  a  lot  originally  acquired  as  a  bor- 
row pit  in  constructing  a  cut-otE,  on  the  top 
surface  of  which  the  railroad  liad  planted  locust 
trees  to  be  used  for  ties,  a')ot,  partly  covering 
the  right  of  way,  and  occupied  by  an  embank- 
ment, an  oil  depot,  and  locust  trees,  and  narrow 
strips  of  land  adjoining  its  right  of  way,  plant- 
ed with  locust  trees  or  occupied  by  section  fore- 
men, were  necessary  or  proper  for  carrying  on 
the  company's  legitimate  business,  and  hence  not 
subject  to  escheat,  but  a  lot  conveyed  by  the 
railrtMd  reserving  a  lien  on  the  purchase  price 
to  a  company  whose  stock  was  originally  held 
by  the  rulroad,  but  which  was  afterwards  dis- 
tributed among  sucii  stockholders,  not  held  for 
any  present  or  reasonably  necessary  future  use, 
was  subject  to  escheat. 

[Ed.  Note. — For  other  cases,  see  Escheat, 
Cent  Dig.  II  8-6;   Dec.  DigTia.*] 

3.  Escheat  (|  6»)  — •  Pktitiow  —  NiOATiTiHa 
Reasonable  Neoessitt. 

A  petition  by  the  state  to  escheat  property 
h«3d  by  a  corporation  for  over  five  years,  and 
not  propw  or  necessanr  for  carrying  on  its  busi- 
ness, in  violation  of  Const  |  1k2,  need  only  de- 
scribe the  property,  and  allege  that  it  has  been 
held  for  more  than  five  years,  and  that  it  is  not 
proper  or  necessary  for  carrying  on  Its  legiti- 
mate business,  and  need  not  negative  the  idea 
of  a  reasonable  necessity  for  future  use;  that 
being  a  matter  of  defense. 

(Ed.  Note. — ^For  other  eases,  see  Escheat, 
Cent.  Dig.  H  7-17,  24 ;  Dee.  Dig.  I  8.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  the  Commonwealth  of  Kentucky, 
by,  etc.,  against  the  Loulsyille  &  Nashville 
Railroad  Company  and  another.  From  the 
judgment,  the  Commonwealth  and  the  Louis- 
ville &  Nashville  Railroad  Company  appeal. 
Reversed  on  original  and  cross  appeals,  and 
cause  remanded,  with  directions. 

Latbor  a  Willis,  of  Shelbyrllle,  and  Ben- 
Jamlm  D.  Warfleld,  of  Loulsyille,  for  appel- 
lant Geo.  It.  Pickett,  Pickett  &  Barrick- 
num,  and  Beard  &  Marshall,  all  of  Shelby- 
vllle,  for  appellee. 

CLAY,  C.  This  Is  an  action  by  the  com- 
monwealth against  the  Louisville  &  Nash- 
ville Railroad  Company  to  escheat  nomerona 
parcels  of  land  on  the  ground  that  they 


were  held  contrary  to  section  102  of  the 
Constitution,  providing  that  no  corporation 
shall  "hold  any  real  estate  except  such  as 
may  be  proper  or  necessary  for  carrying  on 
its  legitimate  business  for  a  longer  period 
than  five  years,  under  penalty  of  escheat" 
Several  of  the  tracts  are  town  lots  located 
In  the  city  of  Shelbyvllle.  They  are  desig- 
nated In  the  petition  and  discussed  In  the 
evidence  as  lots  Nos.  1,  2,  3,  4,  5,  6,  7,  8, 
and  9.  By  amended  petition  It  was  sought 
to  escheat  certain  narrow  strips  of  land  ly- 
ing out  in  the  country  and  adjoining  the 
railroad  right  of  way ;  also  a  lot  in  Bagdad, 
Ky.  The  original  suit,  which  was  filed  in 
1907,  was  against  the  railroad  company.  On 
February  17,  1909,  an  amended  petition  was 
filed  making  the  Louisville  Property  Com- 
pany a  party  defendant  In  the  amended 
petition  It  was  charged  that  the  LoulsTllle 
Property  Company  was  organized  by  the 
stockholders  of  the  Lonlsville  &  Nashville 
Railroad  Company,  and  was  created,  organ- 
ized, and  existed  for  the  sole  and  only  pur- 
pose of  a  buying  and  holding  company  for 
the  Louisville  &  Nashville  Railroad  Com- 
pany ;  that  the  only  purpose  of  its  organiza- 
tion and  existence  was  that  the  Louisville 
&  Nashville  Railroad  Company  might  own 
and  hold  real  estate  contrary  to  the  laws  of 
the  state  of  Kentucky,  and  not  necessary 
for  carrying  on  Its  legitimate  business,  and 
the  said  corporation,  Louisville  Property 
Company,  was  organized  and  existed  for  the 
purpose  of  enabling  the  Louisville  &  Nash- 
ville Railroad  Company  by  that  devlce^^, 
cany  on  Its  legitimate  business  (^{mtnty  to 
the  laws  of  the  state  of  Kentucky.  On  final 
bearing  the  court  escheated  all  of  lot  No.  1 
ezc^t  a  strip  11%  feet  wide  adjoining  its 
passenger  station,  and  all  of  lots  Nos.  4  and 
6,  and  refused  to  escheat  all  the  other  lots 
and  tracts  involved.  From  the  Judgment  es- 
cheating lots  Nos.  1,  4,  and  6,  the  railroad 
company  appeals.  From  that  part  of  the 
judgment  dismissing  the  petition  as  to  the 
other  lots  and  tracts  involved,  the  common- 
wealth prosecutes  a  cross-appeaL 

[11  In  the  recent  case  of  German  Insur- 
ance Co.  V.  Commonwealth,  141  Ky.  806,  183 
S.  W.  793,  where  a  question  of  escheat  was 
involved,  the  court  used  the  following  lan- 
guage: "We  do  not  think  that  a  corporation 
la  In  all  cases  to  be  deprived  of  Its  real 
proi)erty  merely  because  it  has  owned  it  for 
more  than  five  years,  without  applying  It  to 
some  proper  or  necessary  use  in  connection 
with  its  business.  The  purpose  of  its  ac- 
quisition, the  intention  with  which  It  Is  held, 
and  the  use  to  which  It  may  be  and  Is  de- 
signed to  be  put  are  to  be  considered  In  con- 
nection with  the  time  of  the  holding  in  de- 
termining whether  or  not  the  provision  of 
the  Constitution  has  been  violated.  •  •  • 
A  corporation  organized  for  businesa  purpos- 
es, and  with  the  power  to  carry  on  business 
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enterprises,  should  be  allowed  the  same  lib- 
erty within  the  scope  of  its  charter  rights 
and  subject  to  the  limitations  imposed  by 
law  as  would  be  permitted  to  an  individual 
engaged  In  a  similar  business.  It  is  not  the 
purpose  of  the  Constitution  or  the  law  to 
place  in  the  way  of  the  success  of  corpora- 
tions unreasonable  obstacles,  or  to  hinder 
them  from  acting  as  prudent  business  men 
would  act  under  like  or  similar  circumstanc- 
es. Having  this  view  of  the  privileges  that 
corporations  should  enjoy,  we  do  not  think 
the  Oonstitution  should  be  so  construed  as 
to  deny  a  corporation  the  opportunity  to  look 
forward  to  the  time  when  its  needs  In  the 
conduct  of  its  business  will  be  greater  than 
at  present  or  to  deprive  It  of  the  right  to 
prepare  In  advance  for  conditions  that  It 
may  reasonably  expect  will  come  up  in  the 
future.  If  a  corporation  was  not  allowed 
to  carry  into  execution  plans  that  the  good 
judgment  of  its  oflBcers  believe  to  be  essen- 
tial to  its  growth  and  prosperity,  it  would 
discourage  people  from  investing  their  mon- 
ey in  these  agents  that  are  so  indispensable 
to  the  business  of  the  state  and  country. 
From  these  considerations  and  others  that 
might  be  mentioned  we  conclude  that  the 
time  limitation  imposed  by  the  Constitution 
was  not  intended  to  deny  a  corporation  the 
right  in  good  faith  to  acquire  real  estate  for 
a  proper  and  necessary  future  use  in  the 
transaction  of  its  legitimate  business,  and 
hold  the  same  for  a  longer  period  than  five 
years,  if  it  is  so  held  with  the  intention  in 
good  faith  of  devoting  it  to  a  proper  and 
necessary  use,  and  it  will  be  necessary  for 
such  purpose  when  so  used.  It  is  not  so 
much  the  time  for  which  real  estate  is  held, 
but  the  purpose  for  which  it  was  acquired, 
the  intention  with  which  it  is  held,  and  the 
use  to  which  it  is  to  be  put  and  the  neces- 
sity for  this  use,  that  determines  the  right 
of  the  corporation  to  hold  it"  The  rule 
above  announced  was  subsequently  adhered 
to  and  applied  In  the  case  of  the  Louisville 
Property  Ca  v.  Commonwealth,  146  Ky.  827, 
143  S.  W.  412,  38  U  R.  A.  (N.  S.)  830. 

[2]  With  these  principles  in  mind,  let  as 
consider  the  various  lots  and  tracts  of  land 
involved.  In  the  first  place,  It  is  proper  to 
say  that  Shelbyville  is  a  prosperous  and 
growing  town,  and  an  Important  railroad 
point  The  traffic,  both  freight  and  passen- 
ger, to  and  from  that  point  is  large  and  is 
growing  larger.  The  Louisville  &  Nashville 
Railroad  Company  has  three  railroads  enter- 
ing Shelbyville,  to  wU,  the  Shelby  Branch, 
the  Bloomfield  Branch,  and  the  Shelby  Cut- 
Ott.  Having  three  sections  of  track  at  that 
point,  It  employs  three  foremen  and  three 
separate  gangs  of  men.  We  shall  consider 
the  lots  in  their  order. 

Lot  No.  1.  T%is  lot  fronts  on  Main  street 
98%  feet,  end  is  234  feet  in  depth.  The  last- 
mentioned  distance  it  lies  on  Eleventh  street, 
and  along  the  side  of  the  Bloomfield  Branch 


of  the  defendant's  right  of  way.  All  of  de- 
fendant's trains  stop  at  Eleventh  street,  and 
at  this  point  defendant  maintains  only  a 
platform  as  a  passenger  station.  In  order 
to  avoid  driving  upon  the  railroad  track, 
11%  feet  of  lot  No.  1  are  necessarily  used  by 
the  patrons  of  the  railroad  to  reach  the  sta- 
tion.  Defendant's  superintendent  and  sec- 
tion foreman  gave  it  as  their  opinion  that 
the  railroad  ought  to  have  a  regular  depot 
building  at  that  point  instead  of  a  platform, 
and  lot  No.  1  was  the  only  available  site  for 
that  purpose.  If  such  a  depot  was  erected, 
it  would  be  necessary  to  use  all  or  a  larger 
part  of  lot  No.  1.  There  is  no  evidence  to 
the  contrary.  On  these  facts,  we  conclude 
that  the  defendant  showed  a  reasonable  ne- 
cessity for  a  future  use  of  the  property,  and 
that  the  court  erred  in  escheating  any  por- 
tion of  this  lot 

Lota  Nos.  2  and  3.  Lot  No.  2  fronts  SO 
feet  on  Main  street,  and  extends  back  along 
Eleventh  street  for  a  distance  of  178  feet  It 
adjoins  the  Bloomfield  Branch  of  defendant's 
right  of  way.  This  lot  is  occupied  by  de- 
fendant's section  foreman  on  the  Bloomfldd 
section.  It  was  occupied  by  him  before  suit 
was  brought,  and  has  been  continuously  oc- 
cupied by  hliu  since  that  time.  Lot  No.  3 
lies  near  lot  No.  2,  and  a  portion  of  it  is 
used  as  a  garden  for  the  section  foreman, 
and  the  other  portion  of  it  is  used  as  a  place 
for  storing  cross-ties  and  ballast  The  evi* 
dence  shows  that  it  was  customary  for  the 
railroad  company  to  furnish  its  section  fore- 
men with  houses  and  gardens  wherever 
practicable  to  do  so.  Def aidant's  witnesses 
testified  that  both  these  lots  were  absolutely  - 
necessary  to  the  conduct  of  defendant's  busi- 
ness at  that  point  There  is  no  evidence  to 
the  contrary.  We  think  the  evidence  sufB- 
dently  shows  a  past  present,  and  necessary 
legitimate  use  of  these  two  lots.  The  trial 
court  therefore,  did  not  err  In  refusing  to 
escheat  them. 

Lots  Nos.  4  and  6.  Lot  No.  4,  consisting  of 
a  little  over  a  quarter  of  an  acre,  adjoins  the 
Shelby  Branch  of  defendant's  right  of  way. 
It  lies  only  a  few  feet  from  defendant's 
freight  depot  At  present  it  is  under  lease 
to  Hall  &  Sons,  who  use  it  in  connection  with 
land  of  their  own  In  carrying  on  a  lumber 
yard.  Lot  No.  5  also  adjoins  the  Shelby 
Branch  of  defendant's  right  of  way,  and  is 
leased  to  Hall  &  Sons  for  the  purpose  of  car- 
rying on  a  coaly  ard.  The  evidence  shows 
that  Hall  &  Sons  are  extensive  shippers,  and 
that  the  defendant  leased  lots  Nos.  4  and  5 
to  Hall  &  Sons  until  it  should  become  nec- 
essary for  the  railroad  to  use  them.  It  also 
appears  that  the  lumber  and  coal  were  haul- 
ed In  carload  lots,  and  that  the  presence  of 
the  lumber  and  coalyards  near  defeadant's 
tracks  was  not  only  a  convenience  to  Hall 
&  Sons,  but  enabled  defendant  to  handle  the 
traffic  more  conveniently  and  at -less  expenae, 
thus  contributing  to  the  successful  operation 
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of  the  road.  The  evidence  also  shows  that 
there  are  tracks  rmmii]£  to  lots  Nob.  4  and 
6  rented  by  Hall  &  Sons.  If  the  defendant 
did  not  have  tracks  to  these  lots  from  which 
to  onload  coal  and  lumber.  It  would  hare  to 
provide  other  facilities  at  ShelbyvOIe  for 
that  purpose,  and.  In  order  to  do  so,  would 
either  have  to  use  the  Identical  lots  leased  to 
Hall  &  Sons,  or  purchase  for  snch  purpose 
other  land  less  favorably  situated,  for  which 
It  would  have  probably  to  pay  an  exorbi- 
tant price.  Defendant's  superintendent  tes- 
tifies that  in  the  event  of  the  double  tracking 
of  the  Shelby  Cut-OfF,  or  the  extension  of 
the  defendant's  yards  at  Shelbyvllle,  which 
the  Increased  traffic  and  railroad  develop- 
ment wUI  require,  both  lots  4  and  5  would 
become  necessary  for  the  tracks  and  yards 
of  the  railroad  company.  The  evidence  be- 
ing sufficient  to  show  a  reasonable  necessity 
for  the  future  use  of  lots  4  and  5,  we  do 
not  think  they  should  be  escheated  merely 
because  the  railroad  In  the  meantime  is  leas- 
ing them  to  Its  shippers,  in  order  not  only 
to  encourage  the  business  of  Its  patrons,  but 
to  enable  It  to  handle  the  business  more  con- 
veniently and  at  less  exi>ense.  We  conclude 
that  the  court  erred  In  escheating  lots  4  and 
6. 

Lot  No.  6.  On  this  lot  there  are  six  frame 
dwellings,  occupied  by  section  foremen  and 
sectlonmen.  Here  we  have  a  past,  present, 
necessary,  and  legitimate  use  of  this  lot,  and 
the  trial  court  properly  adjudged  that  it  was 
not  subject  to  escheat 

Lot  No.  7.  This  lot  was  originally  ac- 
quired as  a  borrow  pit  to  enable  defendant 
to  make  a  large  embankment  in  constructing 
the  Shelby  Cut-OfT.  After  the  top  surface 
was  removed,  defendant  planted  that  part 
of  the  lot  not  embraced  in  its  right  of  way 
in  locust  trees.  The  trees  numbered  about 
2,000.  The  evidence  shows  a  necessity  on 
the  part  of  railroad  companies  to  grow  their 
own  trees  for  cross-ties,  because  of  the  in- 
creasing scarcity  of  timber,  and  the  great 
difficulty  of  supplying  their  wants  in  the 
market  The  evidence  also  shows  that  the 
defendant  would  need  In  Its  own  business  all 
the  cross-tlee  that  It  could  get  out  of  the 
locust  trees  thus  planted.  As  a  reasonable 
and  proper  use  has  been,  and  is  now  being, 
made  of  this  lot  and  as  the  evidence  shows 
there  is  a  reasonable  probability  that  It  wUl 
again  come  into  use  as  a  borrow  pit,  we  con- 
clude that  the  court  properly  refused  to  es- 
cheat It 

Lots  Nob.  8  and  9.  The  title  to  these  lots 
a.vpea.n  to  be  in  the  Louisville  Property 
Company,  a  corporation  originally  organized 
by  the  officers  and  stockholders  of  the  Louis- 
ville &  Nashville  Ballroad  Company.  The 
Louisville  &  Nashville  Ballroad  Company 
conveyed  to  it  certain  real  estate  owned  by  it 
in  Kentucky,  and  certain  real  estate  located 
elsewhere.  In  the  conveyance  a  lien  was  re- 
served In  favor  of  the  railroad  company  to 


secure  the  purchase  price.  Tlie  Indebtedness 
of  the  Louisville  Property  Company  to  the 
Louisville  &  Nashville  Railroad  Company  on 
December  1,  1910,  was  $1,721,11L67.  When 
the  Louisville  Property  Company  was  first 
formed,  and  for  some  time  thereafter,  all  Its 
stock  was  held  by  the  Louisville  &  Nashville 
Ballroad  Company  and  its  officers.  In  the 
year  1908  the  stock  of  the  Louisville  Prop- 
erty Company  was  distributed  among  the 
stockholders  of  the  Louisville  &  Nashville 
Railroad  Company,  in  accordance  with  their 
respective  holdings  of  Louisville  &  Nashville 
Railroad  Company  stock.  The  trial  court 
was  of  the  opinion  that  the  distribution  of 
the  Louisville  Pro];>erty  Company's  stock 
among  the  stockholders  of  the  Louisville  & 
Nashville  Railroad  Company  was  lawful  and 
proper,  and  that  neither  before  nor  after 
that  time  was  the  Property  Company  a  hold- 
ing comimny  for  the  use  and  benefit  of  the 
Louisville  te  Nashville  Ballroad  Company. 
As  to  the  eCCect  of  such  distribution  of  the 
Louisville  Property  Company's  stock  on  suits 
brought  thereafter  we  express  no  opinion. 
It  is  sufficient  In  this  case  to  say  that  suit 
was  filed  in  the  year  1907.  At  that  time 
the  Louisville  &  Nashville  Railroad  Company 
owned  all  the  stock  of  the  Louisville  Proper- 
ty Company,  and  must  be  regarded  for  the 
purpose  of  this  case  as  the  real  owner  of 
the  property  conveyed  by  It  to  the  Louisville 
Property  Company.  Being  the  real  owner 
of  the  property  In  question  at  the  time  suit 
was  brought,  the  subsequent  distribution  of 
the  Louisville  Property  Company's  stock 
among  the  stockholders  of  the  Louisville  & 
Nashville  Railroad  Company  cannot  defeat 
a  recovery  In  this  action  if  the  lots  in  con- 
troversy were  subject  to  escheat  at  the  time 
the  suit  was  brought  With  this  view  of  the 
case,  it  becomes  necessary  to  consider  lots 
8  and  9  from  the  same  standpoint  as  the  oth- 
er lots  and  tracts  In  controversy. 

It  is  shown  that  lot  No.  8  extends  both 
north  and  south  of  defendant's  right  of  way, 
and  perhaps  one-fourth  of  It  covers  the  right 
of  way.  One-fourth  of  the  lot  is  taken  up 
by  the  embankment  of  the  railroad.  A  por- 
tion of  this  lot  is  used  by  the  Standard  Oil 
Company  as  its  oil  depot  in  Shelbyvllle,  in 
connection  with  the  oil  hauled  by  that  com- 
pany to  that  place,  and  was  and  Is  necessary 
for  the  defendant  for  that  purpose.  The 
evidence  also  shows  that  this  lot  adjoins  de- 
fradant's  right  of  way,  and,  In  the  event  of 
double  tracking,  will  necessarily  be  used  for 
that  purpose.  A  portion  of  the  lot  is  also 
planted  in  locust  trees  for  the  puTi)ose  of 
getting  timber  for  cross-ties.  We  conclude 
that  a  legitimate  past  and  present  use  of 
this  lot  la  shown,  and  a  reasonable  necessity 
for  its  future  use.  For  these  reasons  this 
lot  should  not  have  been  escheated. 

No  present  or  reasonably  necessary  future 
use  of  lot  No.  9  being  shown,  it  follows  that 
this  lot  should  have  been  escheated. 
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Addltlona]  Tracts.  Ab  to  tine  narrow  strips 
of  land  adjoining  defendant's  right  of  way, 
and  described  in  the  amended  petition,  the 
«rldence  shows  that  they  are  planted  in  lo- 
«ast  trees  for  the  purpose  of  raising  timber 
for  ties.  As  passing  or  side  tracks  are  re- 
quired, they  will  be  necessary  for  tliat  par- 
pose.  The  evidence  shows  that  the  lot  In 
Bagdad  is  occnpied  by  a  section  foreman. 
It  was  proper  to  refuse  to  escheat  those  lots. 

[3]  The  petition  is  not  defectlTe  becanse 
it  fails  to  negative  the  idea  of  a  reasonable 
necessity  tor  the  future  use  of  the  propwty 
for  railroad  purposes.  In  such  an  action,  all 
that  is  necessary  is  to  describe  the  property 
and  to  allege  that  it  had  been  held  for  a  lon- 
ger period  than  five  years,  and  was  not  prop- 
er or  necessary  for  carrying  on  the  legiti- 
mate business  of  the  corporation.  The  rea- 
sonable necessity  for  Its  future  use  la  a  mat- 
ter of  defense. 

Judgment  reversed,  both  on  original  and 
-cross  appeals,  and  cause  remanded,  with  di- 
rections to  enter  Judgment  escheating  lot 
No.  9. 


PROVIDENT  SAV.  LIFE  ASSTTR.  SOO.  OB" 
NEW  TOBK  V.  SHEARER. 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 
1912.) 

1.  QVIDENCK     (SI     432,     434*)— DOOUMKNTABT 

EMdence — Pabol  Evidence — Rui,e. 

Despite  the  treneral  rule  rejecting  parol 
evidence  to  vary  a  written  contract,  such  evi- 
dence in  an  action  to  cover  premiums  paid 
under  an  Insurance  policy  is  admissible  to  snow 
want  of  consideration  and  fraud,  and  thus  vary 
the  terms  of  the  written  policy  and  a  note  ex- 
ecuted by  plaintiff. 

[ESd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  1881-1980,  2005-2020;  Dec  Dig. 
U  432,  ik.*] 

2.  Evidence  (JJ  432,  434*)— Application  «>b 

INBOBANCE— -CONTKADICTION    OF  TEBHS. 

While  Ky.  St  |  679,  provides  that  every 
policy  of  insurance  shall  nave  attached  to  it  a 
correct  copy  of  the  application,  and  unless  so 
attached  the  application  shall  not  be  received 
as  evidence  in  any  controversy  between  the 
parties,  the  application,  when  made  a  part  of 
the  policy,  is  part  of  the  contract,  and,  if  the 
eontract  la  assailed  upon  the  ground  of  fraud 
and  want  of  consideration,  the  application  must 
go  with  it,  and  hence  in  such  case  it  is  not 
improper  to  admit  parol  evidence  to  contradict 
the  terms  of  the  application. 
[E>d._Note.— For  other  jrases^  see   EWidenoe, 


Cent  Dig.  11  1981-1988,  2005-2020;  Dec.  Dig. 
li  432,  434"l 

3.  InsCRANOB     a    198*)— E^BAUD— EjQTTITABrx 
EBTOPPXI. 

Where,  throu^  the  false  representations 
of  an  insurance  agent  plaintiff  was  induced  to 
accept  a  policy  and  pay  premiums  thereon,  bis 
acceptance  and  retention  of  the  policy  which 
correctly  stated  the  terms  of  the  contract  will 
not  estop  him  from  maintaining  an  action  to 
recover  snch  premiums. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  457-467;    Dec  Dig.  |  198.*] 

4.  Insubance  (I  198*)— AcnONB  to  Recoveb 
Pbeiouiis — Fbaud. 

In  an  action  to  recover  premiums  paid  on 
immrance  on  the  ground  that  it  was  without 


consideration  and  induced  by  frandolent  rep- 
resentations, evidence  Md  insufficient  to  sup- 
port the  verdict  for  plaintiff, 

[S)d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  457-467 ;   Dec.  Dig.  |  198.*] 

6.  Evidence  (S  696*)— Weight  and  Svyti- 
ciENOT  —  Paboi.  Evidence  Ovkbtxtbihno 
Wbitibn  Contract. 

Parol  evidence  sufficient  to  overturn  a 
written  contract  should  be  clear  and  convincing, 
especially  where  it  destroys  the  written  con- 
tract or  gives  to  the  attacking  parbr  advantag- 
es that  he  could  not  have  obtained  unless  tiie 
conditions  and  stipulations  of  the  writing  con- 
stituted the  real  contract  between  the  parties. 
[Ed.  Note. — For  other  cases,  see  E>ridence, 
Cent  Dig.  |S  2446-2448;    Dec  Dig.   |  596.*] 

6.  Insubanck  (S  198*>— Actions  to  Rboovxb 

PsEiatrMS. 

In  an  action  against  an  insurance  company 
to  recover  premiums  paid  on  a  life  policy  al- 
leged to  have  been  induced  by  fraudulent  rep- 
resentations, defendant  whidi  carried  insur- 
ance on  plaintiff's  life  for  five  years,  is  entitled 
to  compensation  therefor  on  recovery  by  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  II  457-467;   Dec  Dig.  |  196.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Conunon  Law,  and  Equity  Di- 
vision. 

Action  by  Patrick  H  Shearer  against  the 
Provident  Savings  Life  Assurance  Society  of 
New  Tork.  From  a  judgment  for  plaintllt, 
defendant  appeals.    Reversed  and  remanded. 

Wm.  Marshall  BulUtt  and  Alexander  O. 
Barret,  both  of  Louisville,  for  appellant  Hall 
&  Adams,  of  Covington,  for  appellee. 

OABROUU  X    In  Biarcb,  1896,  Oie  app^ 

lee.  Shearer,  procured  from  the  appellant 
company  a  10.year  term  policy  for  $5,000  in 
which  the  company  obligated  Itself  to  pay 
the  amount  of  the  insurance  only  to.  the 
event  the  insured  died  before  the  expiration 
of  the  10  yeara  In  October,  1906,  a  few 
months  before  this  poUcy  expired,  the  appe- 
lant company  proposed  to  issue  to  Shearer 
a  new  form  of  Insurance  for  $5,000  imder  the 
20-payment  life  plan,  the  policy  to  be  dated 
back  to  March,  1886,  in  order  that  Shear«' 
might  have  the  beneidt  of  the  premium  rate 
based  on  his  age  in  1886  In  place  of  the  high- 
er rate  he  would  be  required  to  pay  if  his 
policy  was  dated  in  1906.  As  a  result  of 
conferences  between  Sprout,  the  agent  of  ap- 
pellant, and  Shearer,  the  latter  on  October 

26,  19(^,  made  a  writt^i  application  to  sur- 
render his  old  policy  and  take  out  the  new 
20-payment  life,  which  was  to  be  dated  March 

27,  1806,  to  correspond  with  the  date  of  the 
old  policy.  Soon  after  this  the  application 
was  accepted  and  the  new  policy  issued.  As 
a  part  of  the  plan  by  which  the  old  policy 
was  surrendered  and  the  new  one  issued. 
Shearer  executed  bis  note  to  the  company 
for  $1,826;  this  amount  repres^iting  the  re- 
serve against  the  policy,  which  under  the 
law  the  company  was  required  to  have  ei- 
ther in  money  or  in  a  secured  note.    The  ap- 
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plication  made  by  Shearer  for  tbe  new  policy 
contained  among  others  this  clause:  "The 
Provident  Savings  Life  Assurance  Society  of 
New  York  agrees  to  loan  to  the  assured  the 
sum  of  $1,828  upon  the  security  of  said  pol- 
icy, and  the  said  amount  shall  be  a  Hen 
upon  said  policy  when  Issued  until  the  same 
is  paid,  and  it  Is  also  understood  and  agreed 
that  the  said  assured  Is  hereby  authorized  to 
sign  a  collatersd  loan  note  to  secure  the  re- 
payment of  said  sum  In  the  form  In  use  by 
said  society."  The  note  Shearer  signed  was 
^ted  October  26,  1905,  and  reads  In  part: 
"For  value  received,  I  promise  to  pay  to  the 
Provident  Savings  Life  Assurance  Society  of 
New  lork,  or  order,  $1,826,  with  Interest  at 
the  rate  of  5%  per  annum,  payable  on  the 
27th  day  of  March  in  each  year.  •  •  • 
The  policy  and  all  amounts  payable  thereon 
are  hereby  assigned,  pledged  and  hypothe- 
■cated  to  said  society.  •  •  ♦  The  assured 
has  the  privilege  of  paying  this  loan  at  any 
time  prior  to  tbe  termination  of  the  policy. 
Should  the  policy  become  payable  while  this 
note  is  outstanding,  the  amount  of  the  note, 
with  any  additional  loans,  and  all  Interest 
due  thereon,  shall  be  deducted  by  said  so- 
ciety from  tbe  amount  due  on  thU  policy." 

The  new  policy  issued  to  Shearer  ob- 
ligated liim  to  pay  on  the  27th  day  of  March 
in  each  year  an  annual  premium  of  $287.- 
60,  and  Shearer  paid  these  premiums  for 
four  years,  which  carried  ttiis  policy  up 
unto  March  27,  1910,  at  which  tbne  the  fifth 
premium  became  due.  On  March  7,  1910, 
Shearer  wrote  to  the  company  a  letter  in 
which  he  said.  In  substance,  that  he  under- 
stood the  value  of  the  policy  at  the  expira- 
tion of  the  20  years  would  be  $5,000  less  the 
amount  of  the  note  he  liad  executed  for 
$1,826,  and  requested  the  company  to  advise 
lilm  what  the  total  amount  of  the  indebt- 
edness against  the  policy  at  that  time  was, 
and  what  it  would  be  on  each  succeeding 
year  until  the  expiration  of  the  20  years.  In 
answer  to  this  the  company  on  March  16tb 
wrote  him  and  gave  him  the  Information  he 
Inquired  for.  On  March  22d  Shearer  paid 
to  tbe  comiiany  $71.90  in  cash,  and  execut- 
ed his  note  for  $215.70,  the  remainder  of 
the  premium  due  on  March  27,  1910.  This 
note  was  due  on  June  27,  1910,  and  on  June 
25th  Shearer  advised  the  company  that  he 
had  concluded  not  to  carry  the  insurance 
any  longer,  and  did  not  pay  the  note.  In 
January,  1911,  he  brought  tills  suit  against 
the  company  to  recover  from  It  $1,222.30,  the 
full  amount  of  the  premiums  he  had  paid 
each  year  from  1906  to  1910,  inclusive,  with 
Interest  thereon  from  the  date  of  each  pay- 
ment, and  In  addition  thereto  $750  which  he 
alleged  was  the  value  to  him  of  the  old  pol- 
icy which  ha  surrendered  to  the  company. 
His  action  was  based  on  the  ground  that 
the  company  by  false  and  fraudulent  repre- 
.sentatlons  Induced  him  to  surrender  his  old 
policy  and  accept  in  place  of  it  the  new  one. 
He  avsrred  tliat  it  was  represented  to  him 


that  the  note  he  executed  would  not  be  a 
lien  against  the  policy  or  an  Indebtedness 
against  him,  and  that  It  was  only  required 
that  he  execute  It  to  go  through  tbe  form 
of  complying  with  certain  laws  of  tbe  state 
of  New  York.  He  further  averred  that  it 
was  represented  to  him  that  the  new  policy 
In  20  years  from  Its  date,  or  in  March,  1916, 
would  become  a  paid-up  policy  for  tbe  face 
value  of  $5,000,  with  a  cash  surrender  value 
of  $3,620,  and  that  he  was  Induced  by  these 
representations  to  surrender  his  old  policy 
and  accept  the  new  one,  and  did  not  learn 
of  tbe  deception  and  fraud  that  had  been 
practiced  on  him  until  1910  when  he  received 
the  letter  before  mentioned  from  the  com- 
pany advising  him  that  the  note  he  execut- 
ed was  a  Hen  against  the  policy  and  would 
be  deducted  from  It  To  this  suit  the  com- 
pany made  a  number  of  defenses,  and  upon 
a  trial  before  a  jury  a  verdict  was  return- 
ed in  favor  of  Shearer  for  the  premliuus  paid 
by  him  in  1906,  1907,  1908,  1909,  and  1910, 
with  interest  on  each  from  tbe  date  of  Its 
payment.  A  reversal  is  asked  on  several 
grounds,  but  wo  will  only  notice  two — one 
that  the  request  of  appellant  for  a  peremp- 
tory instruction  should  have  been  granted, 
and  the  other  that  the  verdict  is  flagrantly 
against  the  evidence. 

[1]  In  support  of  the  proposition  that  a 
verdict  should  have  been  directed  In  Its 
favor,  the  argument  Is  made  by  counsel  for 
appellant  that  it  was  not  competent  to  con- 
tradict, by  parol  evidence,  the  stipulations 
in  the  note  of  $1,826,  or  the  conditions  of  the 
application  made  by  Shearer,  liecause  It  Is 
said  the  terms  of  a  written  contract  cannot 
be  impeached  by  parol  evidence.  Tbe  rule  is 
elementary  tliat  the  terms  or  conditions  of 
a  written  contract,  in  tbe  absence  of  fraud 
or  mutual  mistake  in  its  execution,  cannot 
be  varied,  or  contradicted,  or  added  to,  or 
subtracted  from,  by  prior  or  contemporane- 
ous parol  agreements  or  arrangements  be- 
tween the  parties  to  the  written  memorial. 
Farmers*  Bank  of  WdckUffe  v.  WlcklifTe,  131 
Ky.  787,  116  S.  W.  249 ;  Anthony  v.  Hudson, 
131  Ky.  185,  114  S.  W.  782,  133  Am.  St  Rep. 
231 ;  Salyer  v.  Salyer.  141  Ky.  648,  133  S.  W. 
656;  Sackett  v.  Maggard,  142  Ky.  600,  134  S. 
W.  888. 

But  the  broadest  application  of  this  rule 
does  not  deny  to  a  party  the  right  to  attack, 
in  its  entirety,  with  parol  evidence,  a  con- 
tract for  fnaud  or  want  of  consideration. 
Any  written  contract  without  reference  to 
what  form  it  may  be  put  in,  and  without  re- 
gard to  tbe  circumstances  attending  Its  ex- 
ecution, can  be  assailed  as  a  whole  with 
parol  evidence  tor  fraud  or  for  want  of  con- 
sideration. If  this  were  not  true,  a  written 
contract  however  fraudulent  or  destitute  of 
consideration,  could  be  enforced,  and  the 
party  who  signed  a  written  obligation  would 
be  helpless  to  protect  or  defend  himself 
against  Its  enforcement  ajthongb  he  might 
be  able  to  diow,  by  the  most  convincing  parol 
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evideDce^  that  It  was  procnred  by  fraud  or 
that  there  was  no  consideration  for  its  exe- 
cution. The  exception  that  we  have  stat- 
ed to  the  general  rule  rejecting  parol  evi- 
dence to  vary  a  written  contract  Is  too  well 
settled  to  need  more  than  the  mere  citation 
of  authorities.  Stone  v.  Ramsey,  4  T.  B. 
Mon.  236 ;  Tribble  t.  Oldham,  5  J.  J.  Marsh. 
137;  Doyle  v.  Offutt,  135  Ky.  296,  122  S.  W. 
156;  GummlngB  y.  Cass,  52  N.  J.  Law,  77, 
18  Atl.  972;  Page  on  Contracts,  |  1207; 
Greenleaf  on  EMdence,  {  284;  Layalleur  y. 
Hahn,  152  Iowa,  649,  132  N.  W.  877. 

[2]  E}quall7  untenable  is  the  proposition 
that  the  admitted  evidence  was  made  Incom- 
petent by  section  679  of  the  Kentucky  Stat- 
utes providing,  in  substance,  that  every  pol- 
icy of  Insurance  shall  have  attached  to  it  a 
correct  copy  of  the  application,  and,  unless 
so  attached,  such  application  shall  not  be  re- 
ceived as  evidence  In  any  controversy  be- 
tween the  parties.  The  argument  upon  this 
point  is  that,  as  the  application  signed  by 
Shearer  stipulated  that  this  note  should  be 
a  Um  ui)on  the  poUcy,  it  was  not  competent 
to  contradict  by  parol  19ils  condition.  Gen- 
erally speaking,  this  is  true,  but  when  the 
entire  contract  of  which  the  application  is 
a  part  is  attacked  for  fraud,  as  may  be  done, 
and  the  contract  set  aside  upon  this  ground  by 
parol  evidence.  If  It  be  sufficient  In  quantity 
and  quality,  the  application,  being  a  part  of 
the  contract,  must  go  with  it,  and  the  rule 
laid  down  In  Southern  States  Mutual  Life 
Ins.  Co.  y.  Herllhy,  138  Ky.  359,  128  S  W. 
91,  and  Prov.  Savings  Co.  v.  Withers,  132  Ky. 
541,  116  8.  W.  850,  has  no  application.  The 
court,  therefore,  did  not  commit  error  In'  re- 
fusing, at  the  instance  of  appellant,  to  take 
the  case  from  the  Jury,  as  of  course  should 
have  been  done  U  the  parol  evidence  offered 
by  Shearer  was  incompetent 

[3]  Nor  should  Shearer  be  estopped  to 
seek  a  cancellation  on  the  ground  that  he 
elected  to  keep  the  policy  after  notice  of 
its  conditions  as  the  facts  do  not  bring  the 
case  within  the  principle  laid  down  in  Hart- 
ford Life  Ins.  Co.  v.  Hanlon,  139  Ky.  346, 
104  S.  W.  729.    ' 

[4]  The  contention  that  the  verdict  was 
flagrantly  against  the  evidence  is  more  mer- 
itorious. The  case  for  Shearer  Is  put  upon 
the  ground  that  he  was  induced  to  surrender 
his  old  contract  of  insurance  and  accept  the 
new  by  the  false  and  fraudulent  representa- 
tions of  the  agent  of  appellant — and  upon 
which  he  relied— that  the  note  for  $1,826, 
executed  by  him,  would  not  be  a  lien  upon 
the  new  irallcy  or  an  obligation  that  he 
would  be  required  to  pay.  The  only  evi- 
dence introduced  to  support  this  contention 
was  the  testimony  of  Shearer  and  his  son, 
both  of  whom  stated  that  the  agent  said 
that  the  only  reason  for  requiring  the  note 
was  to  enable  the  insurance  company  to  com- 
ply with  certain  laws  of  the  state  of  Ne* 
York,  and  that  the  note  would  not  be  a  lien 


upon  the  policy  or  an  obligation  that  the 
maker  would  be  expected  to  pay.  In  contra- 
diction to  this  evidence  there  is  the  written 
application  signed  by  Shearer  in  which  it  is 
expressly  stipulated  that  the  note  (describ- 
ing it)  shall  be  a  lien  upon  the  policy  until 
paid,  and  the  note  Itself  sets  out  that  Shear- 
er agrees  to  pay  the  amount  of  it,  with  in- 
terest at  the  rate  of  6  per  cent.,  and  that 
the  policy  is  assigned  and  pledged  to  secure 
it  In  addition  to  this,  the  evidence  shows 
that  each  year  before  the  annual  premium 
became  due  the  company  sent  Shearer  a  no- 
tice Informing  him  when  his  premium  would 
be  due,  as  well  as  the  interest  on  the  note. 
The  interest  however,  was  never  paid.  The 
agent  who  negotiated  the  transaction  also 
flatly  contradicts  Shearer  and  his  son  and 
testifles  that  both  of  them  fully  understood 
the  terms  and  effect  of  the  writings,  and 
that  he  made  no  statement  whatever  in  con- 
flict with  these  papers.  As  a  circumstance 
tending  strongly  to  support  the  testimony  of 
the  agent,  it  appears  that  If  Shearer's  un- 
derstanding of  the  contract  was  correct  he 
would  have  Insurance  when  he  was  the  age 
of  57  at  the  same  rate  that  insurance  was  Is- 
sued to  persons  47  years  of  age^  and  In  ad- 
dition to  this  the  policy  would  have  a  loan, 
as  well  as  a  cash  surrender  value,  much 
larger  than  such  policy  would  ordinarily 
have. 

[t]  The  parol  evidence  sufllclent  to  over- 
turn a  written  contract  should  be  clear  and 
convincing,  and  especially  should  this  be  so 
when  the  parol  evidence  not  only  destroys 
the  written  contract  but  gives  to  the  party 
attacking  it  advantages  that  he  conld  not 
have  obtained  unless  the  conditions  aqd 
stipulations  of  the  writing  constituted  the 
real  contract  between  the  parties.  Our  opin- 
ion Is  that  the  parol  evidence  in  behalf  of 
Shearer,  an  intelligent  educated  man,  was 
not  sufficient  under  the  circumstances  of 
this  case,  to  overcome  the  written  evidences 
of  the  contract  deliberately  executed  by  him. 
The  contract  made  by  Shearer  was  not 
harsh  or  unreasonable.  There  was  no  hur- 
ry, or  overreaching,  or  other  badge  of  fraud 
in  its  execution.  Shearer  continued  for 
about  flve  years  to  receive  protection  under 
it  and  annually,  during  this  time,  paid  bis 
premiums,  and  paid  the  last  one  in  part  aft- 
er he  had  become  dissatisfied  with  the  pol- 
icy, if  he  did  not  actually  know  aU  its  con- 
ditions and  terms.  Written  contracts  would 
be  virtually  as  insecure  as  parol  contracts 
if  they  might  be  set  aside  under  circum- 
stances and  facts  such  as  appear  in  this 
case.  We  think  the  verdict  was  flagrantly 
against  the  evidence,  and  that  the  lower 
court  should  have  granted  a^new  trial  on 
this  ground. 

[6]  There  is  another  feature  of  this  case 
that  needs  to  be  noticed.  If  the  Judgment 
appealed  from  should  be  allowed  to  stand 
and  the  company  be  required  to  return  t» 
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Shearer  the  premlmns  be  paid,  w^tb  Interest 
thereon,  the  necessary  effect  would  be  to 
give  Shearer  the  full  benefit  of  the  policy 
during  the  time  it  was  in  force  without  any 
cojBt  to  l>lm.  Daring  this  time  Shearer  was 
protected  by  the  policy,  and  if  he  bad  died 
the  company  would  have  been  compelled  to 
have  paid  the  amount  it  agreed  to  pay  In  the 
contract  of  insurance.  It  is  therefore  very 
plain  that.  If  this  contract  is  to  be  canceled 
and  rescinded.  It  sbonld  be  done  upon  equi- 
table terms.  The  insurance  company  should 
not  l>e  required  to  carry  Insurance  upon  the 
life  of  Shearjsr  for  nearly  five  years  without 
receiving  any  premium  therefor,  nor  should 
Shearer  be  allowed  to  recover  the  premuims 
and  yet  not  pay  the  insurance  company  any- 
thing for  the  insnrance  he  had  upon  his  life 
daring  the  period  covered  by  these  premi- 
nma.  Therefore,  if,  upon  another  trial  of 
the  case,  there  is  a  verdict  against  the  in- 
surance company,  as  there  was  on  the  last 
trial,  the  lower  court,  before  entering  a 
judgment  on  this  verdict,  should  ascertain 
from  the  pleadings  and  evidence  the  amount 
that  Shearer  should  pay  the  company  for 
the  Insurance  he  had  during  the  time  the 
policy  was  in  force,  and  deduct  this  amount 
from  the  finding  of  the  Jury,  and  enter  Judg- 
ment for  the  remainder.  He  may  also  as- 
certain and  give  Shearer  credit  by  the  value 
of  his  old  policy,  if  it  had  any,  when  he 
sorrendered  It  The  parties,  on  a  return  of 
the  case^  may  file  such  additional  pleadings, 
and  take,  at  the  proper  time,  such  evidence 
as  may  be  necessary  to  enable  the  court,  if 
the  contract  is  rescinded,  to  rescind  It  upon 
equitable  terms. 

The  judgment  is  reversed,  wiib  directions 
for  a  new  trial  in  conformity  with  this  opin- 
ion. 


MHrarHR  T.  UNION  LIGHT,  HEAT  & 
POWER  CO. 

(Oourt  of  Appeals  of  Kentucky.    Dec.  20, 
1912.) 

1.  NSOUGKNCX      ({      23*)— "TCRNTABLX     DOC- 

laiNK"— Knowledge  of  Owner. 

Tlie  "tnnitable  doctrine"  is  based  upon 
the  idea  that  a  dangeroas  instrumentality  has 
been  constmcted  where  children  were  in  the 
habit  of  congregating,  or  at  a  place  inviting 
to  children,  to  the  owner's  knowledge,  so  that 
he  onght  to  have  anticipated  that  they  would 
be  attracted  to  it 

[Bid.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  33,  34;   Dec.  Dig.  i  23.*] 

2.  NlGUOBNCB         A        24*)    —    li^NDOWNXa's 

KROWLxnas  ov  Danobb. 

Plaintiff,  a  boy  10  years  of  age,  while 
playing  near  a  church  lot  climbed  over  the 
brick  wall  snrrounding  it  to  get  a  ball,  and 
accidentally  caught  hold  of  electrical  apparatus 

Jtlaced  in  the  yard  by  defendant,  which  in- 
Qied  hint.  Plaintiff  was  enabled  to  climb  over 
the  brick  wall,  which  was  7  feet  8  inches  high, 
by  first  climbing  upon  some  rock  piled  against 
it,  and  thence  upon  a  board  fence  close  to  the 
wall,  and  thence  over  the  wall ;   but  defendant 


had  no  knowledge  that  the  rock  was  piled 
against  the  wall,  or  that  a  boy  could  climb  over 
it,  or  that  boys  were  in  the  habit  of  entering 
the  churchyard  from  the  adjacent  lot  Held, 
that  defendant  was  not  liable  for  plaintiff's 
injuries,  having  no  reason  to  anticipate  that 
children  would  go  into  the  churchyard  and  be 
injured. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  5  24 ;   Dec.  Dig.  {  24.*] 

Appeal  from  CHrcnlt  Oourt,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action-  by  B.  A.  Meyer,  Jr.,  by  his  next 
friend,  against  the  Union  Light  Heat,  & 
Power  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Afllrmed. 

Myers  &  Howard,  of  Covington,  for  appel- 
lant Robert  C.  Simmons,  of  Covington,  for 
appellee. 

NUNN,  J.  Appellee  was  paid  for  lighting 
a  church  on  Fifth  street  In  the  city  of  Cov- 
ington, and  for  the  purpose  of  doing  this  It 
suspended  Its  electric  light  wires  from  near 
the  top  of  the  building,  down  the  east  wall 
thereof,  through  a  transformer  which  was 
located  within  about  1%  feet  of  the  ground, 
and  then  Into  the  basement  of  the  building 
through  a  window  directly  under  the  trans- 
former. This  transformer,  as  we  understand 
it,  was  for  the  purpose  of  regulating  the 
electric  current  going  into  the  bailding.  There 
was  built  we  presume  by  the  church  people, 
on  the  east  side  of  the  church  building  a 
brick  wall,  about  7  feet  8  Inches  high.  This 
wall  began  at  the  northeast  comer  of  the 
building,  extended  east  several  feet  to  a 
board  fence;  thence  ran  south  to  a  point 
where  it  connected  with  another  wall  of  the 
church  building,  thus  inclosing  a  small  yard 
wherein  appellee's  electric  wires  and  trans- 
former were  located.  The  board  fence,  which 
was  .about  3  feet  lower  than  the  brick  wall, 
connected  with  the  northeast  comer  thereof, 
and  continued  on  the  same  .line  as  the  north 
wall  of  the  small  Inclosure.  It  appears  that 
for  about  two  years  prior  to  the  injury  herein 
complained  of  loose  rock  had  been  piled  up 
against  the  rear  of  this  brick  wall  and  board 
fence  to  a  depth  of  al>oat  8  feet;  that  by 
going  upon  this  rock,  then  to  the  top  of  the 
board  fence,  then  to  the  top  of  the  brick 
wall,  an  entrance  could  be  easily  had  into 
this  yard  by  going  down  a  plank,  one  end 
of  which  was  resting  upon  the  ground  with- 
in the  yard,  and  the  other  against  and  near 
the  top  of  the  wall.  Appellant  who  was 
about  10  years  of  age  at  the  time,  and  an- 
other little  boy  were  playing  ball  in  the 
vacant  lot  which  was  immediately  back  of 
the  wall  and  board  fence.  One  of  them 
threw  the  ball,  and  It  fell  into  the  church- 
yard and  stopped  at  a  point  near  appellee's 
wires  and  transformer.  Both  of  the  boys 
started  after  the  ball,  but  am)ellant  reached 
It  first,  picked  it  up,  started  to  return  to 
his  play,  but  stumbled  in  some  way,  lost  his 


•For  otber  cases  see  same  topio  and  section  NDUBER  in  Dae.  Dig.  *  Am.  Dig.  Kay-No.  Sarlas  *  Rep'r  Indexas 
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balance,  and  In  an  attempt  to  save  himself 
from  falling  caught  hold  of  the  electric  wires 
with  his  right  hand,  and  the  electric  current 
burned  his  fingers,  thumb,  and  arm,  rendered 
him  unconscious  for  a  time,  and  crippled  him 
for  life. 

Appellant  instituted  this  action  by  his  next 
friend  to  recover  for  his  Injuries,  which  he 
alleged  were  caused  by  ai^ellant  in  negli- 
gently placing  its  wires  and  in  leaTlng  them 
unguarded,  as  they  were  dangerous,  and 
further  in  allowing  the  insulation  on  the 
wires  to  become  so  decayed  that  it  dropped 
off,  leaTlng  the  wires  exposed,  thus  roidering 
them  more  dangerous. 

The  testimony,  without  contradiction,  show- 
ed the  facts  above  stated,  and  that  a  number 
of  children,  before  and  after  school  hours 
and  on  Saturdays,  used  this  vacant  lot  foi 
a  i>Iaygroand;  that  they  would  frequently 
enter  the  churchyard  in  playing  their  games; 
that  this  had  been  going  on  for  at  least  two 
yean  prior  to  appellant's  injury;  and  that 
none  of  them  knew,  especially  appellant,  that 
there  was  any  danger  In  touching  appellee's 
wires  or  transformer.  Appellant's  testimony 
showed  that  the  transformer  should  have 
been  placed  12  or  14  feet  above  the  ground, 
instead  of  within  1V&  feet  thereof;  that  the 
wires  should  have  been  incased  in  a  pipe  of 
some  kind,  or  guarded  by  a  netting  in  some 
way,  so  that  a  person  could  not  come  in  con- 
tact with  them;  and  that  the  Insulation  on 
the  wires  should  have  been  kept  in  reiialr. 

At  the  conclusion  of  the  testimony,  upon 
appellee's  motion,  the  court  gave  the  Jury  a 
I>eremptor7  instruction  to  find  for  aroellee. 
This  instruction  was  given  upon  the  idea,  as 
we  understand  it,  that  there  was  not  the 
slightest  proof  showing  that  any  one  con- 
nected with  appellee,  or  any  of  the  church 
people,  for  that  matter,  had  any  knowledge 
or  information  that  appellant,  or  any  of  the 
children  mentioned,  had  been  in  the  habit  of 
entering  this  churchyard  or  that  they  had 
entered  It  at  all  for  any  purpose. 

Appellant's  counsel  contends  that  the  case 
should  have  been  submitted  to  the  jury,  as 
the  boy's  testimony  showed  that  appellant 
had  80  placed  and  left  its  wires  and  trans- 
former as  to  render  them  dangerous ;  that 
the  court  had  a  right  to  assume  that  appel- 
lee knew  of,  or  at  least  bad  a  right  to  an- 
ticipate, the  use  of  the  yard  by  the  boys, 
as  the  proof  showed  that  It  had  been  so 
used,  without  objection  from  any  one,  for 
the  past  two  years.  He  further  contends 
that  the  placing  and  leaving  of  the  wires 
and  transformer  for  more  than  two  years, 
as  heretofore  described,  was,  of  itself,  ac- 
tionable negligence  on  the  part  of  appellee, 
and  that  if  appellee  had  given  them  the  at- 
tention required  by  ordinary  care  it  would 
or  must  have  known  of  the  passway  into 
the  yard,  and  that  the  children  were  using 
the  yard  for  play.  For  these  reasons  he 
claims  be  was  entitled  to  an  instruction  au- 


thorizing the  Jury  to  find  for  him.  If  appel- 
lee knew  of  or  had  reasons  to  anticipate 
that  the  boys  were  in  the  habit  of  using  the 
churchyard.  This  is  the  real  question  in  the 
case,  and  It  Is  one  not  easy  of  solution. 

As  stated,  there  is  not  the  slightest  testi- 
mony showing  that  appellee  bad  any  knowl- 
edge or  information  that  the  boys  were  is 
the  habit  of  entering  the  churchyard  from 
the  adjacent  lot  when  playing  there;  nor 
had  it  any  reasons  to  anticipate  tibeir  going^ 
into  the  yard,  except  that  boys  of  th^r  age 
might  be  expected  to  go  into  any  Incloaure 
they  could  enter. 

[1]  The  rule  of  law  governing  sudi  cases 
has  not  been  extended  as  far  as  dalmed  by 
appellant's  counsel.  The  "turntable  doctrine" 
was  established  upon  the  idea  that  some- 
thing dangerous  to  children  had  been  con- 
structed at  a  place  where  children  were  in 
the  habit  of  passing  or  congregating,  or  at 
a  place  easy  of  access  and  inviting  to  chil- 
dren, and  that  these  facts  were  known  to 
the  owner  of  the  dangerous  structure;  In 
the  case  of  Bransom's  Adm'r  v.  lAbrot,  eta, 
81  Ky.  638,  60  Am.  Rep.  103,  the  adminis- 
trator was  allowed  to  recover  for  the  death 
of  a  child,  which  was  caused  by  the  over- 
turning of  a  lumber  pile,  and  the  court  quot- 
ed with  approval,  in  that  case,  from  Har- 
greaves  v.  Deacon,  26  Mich.  1,  the  follow- 
ing: "The  owner  of  private  grounds  Is  un- 
der no  obligation  to  ke^  them  in  a  safe 
condition  for  the  benefit  of  trespassers,  idlos, 
bare  licmsees,  or  others  who  may  come 
upon  them,  not  by  invitation  express  or  Im- 
plied, but  for  pleasure  or  to  gratify  their 
curiosity  however  Innocent  or  laudable  their 
purpose  may  be."  That  opinion  proceeded, 
however,  by  saying  that  the  rule  quoted  did 
not  apply  to  that  case,  as  the  lumber  pile 
had  been  situated  on  the  lot  for  many  years, 
and,  by  license  of  the  owner,  the  lot  was 
used  by  the  public  as  a  passway  and  by 
the  children  as  a  playground,  meaning,  of 
course,  if  the  lot  where  the  lumber  was  piled 
had  not  been  so  used  with  the  knowledge 
of  the  owner  of  the  lumber,  the  rule  quoted 
would  have  ai^Iled.  The  cases  announcing 
this  doctrine  do  it  upon  the  idea  that  the 
dangerous  instrument  is  attractive  and  in- 
viting to  children,  and  that  the  owner  there- 
of, for  these  reasons,  might  have  reasons  to 
anticipate  that  childr«i  would  congregate  at 
the  place  the  thing  is  located  and  receive 
injuries.  That  rule  cannot  be  applied  in  the 
case  at  bar,  as  there  was  nothing  attractive 
about  the  place  where  the  boy  was  injured. 
He  went  there  for  the  purpose  only  of  se- 
curing his  balL  The  Inclosure  was  simply 
a  yard  by  the  side  of  the  church  building 
and  was  inclosed,  as  heretofore  described, 
without  any  doors,  gates,  or  other  opening 
to  permit  ingress.  It  was  not  shown  that 
appellee,  or  any  person  in  charge  of  tb« 
church  and  yard,  had  any  knowledge  or  in- 
formation of  the  stone  or  rode  being  piled 
up  against  the  teace  and  bride  wall,  or  that 
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there  was  a  plank  placed  on  the  Inside  of 
the  Inclosure,  so  that  the  boy  conid  go  from 
the  top  of  the  wall  to  the  groimd  Inside  the 
yard. 

The  case  of  Graves  t.  Washington  Wato: 
Power  Co.,  44  Wash.  675,  87  Pac.  956^  U 
L.  R.  A.  (N.  8.)  452,  Is  very  similar  to  the 
one  at  bar.  In  that  case  a  boy,  15  years  of 
age,  climbed  up  a  pier  of  a  bridge,  a  dis- 
tance of  about  SO  feet,  where  he  was  injur- 
ed by  coming  in  contact  with  a  wire  charg- 
ed with  electricity.  The  claim  was  made 
that  the  braces  on  the  pier  formed  a  kind 
of  a  lattice  work,  which  served  as  a  ladder 
and  made  the  structure  an  attractive  one  to 
the  boy,  who,  it  is  asserted,  went  up  to  a 
point  where  pigeons  nested  and  received  his 
injury  as  stated.  In  that  case  the  court 
refused  to  allow  the  boy  to  recover,  and 
said:  "The  things  which  constituted  the  at- 
traction which,  It  Is  claimed,  drew  him  to 
this  place  were  features  connected  with  the 
river,  the  bridge,  and  the  pigeons,  and  were 
matters  for  the  existence  of  which  appellant 
was  not  responsible."  In  the  case  at  bar 
the  boy's  only  attraction  to  the  place  where 
he  was  injured  was  the  recovery  of  his  ball. 

The  case  of  Mayfleld  Water  &  Light  Co.  v. 
Webb's  Adm'r,  120  Ky.  895,  Ul  8.  W.  712, 
33  Ky.  Lew  Rep.  909,  18  L.  R.  A.  (N.  8.) 
179,  130  Am.  St  Rep.  460,  Is  also  very  much 
like  the  case  under  consideration.  In  that 
case  a  little  boy  was  killed  by  coming  In 
contact  with  an  electric  wire  strung  on  poles 
18  feet  above  the  ground.  He  reached  the 
wire  by  going  up  the  guy  wires  and  the 
pole.  This  court  said  the  owner  need  not 
anticipate  that  children  will  reach  such 
wires  by  climbing  poles  or  walking  up  guy 
wires.  In  that  case  the  wire,  at  the  point 
where  the  boy  was  injured,  was  defective, 
and  this  makes  the  case  peculiarly  applica- 
ble to  the  case  at  bar. 

[2]  It  follows  that  the  lower  court  did  not 
err  in  giving  the  peremptory  instruction,  as 
appellee's  transformer  and  wires  were  lo- 
cated inside  the  yard,  which  was  inclosed 
by  a  solid  brick  wall  7  feet  8  Inches  high; 
and  it  bad  neither  actual  nor  constructive 
notice  of  any  use  of  the  premises  by  any 
one. 

Judgment  afBrmed. 


COOMBS  BROS.  T.  0RIG8BY  ft  00.  et  aL 

(Court  of  Appeals  of  Kentneky.    Dec.  20, 
1012.) 

1.   PlIATTBTIiaRT  CORVXTANCn  (f  295*)— SUF- 
'    nCTENOT    0»   EVIOKNCX. 

Evidence  held  not  to  sustain  a  finding  that 
certain  males  and  bogs  were  ever  the  property 
of  defendants,  or  were  transferred  by  them  to 
their  mother  to  defraud  their  creditors. 

[Bd.  Note. — ^For  other  cases,  see  Fraudulent 
Oonveyances,  Cent  Dig.  K  867-875 ;  Dec.  Dig. 
I  296.*] 


2.   APPBAL  and    EBBOB  (i  lOOO*)— FiNDIHOS— 

CoNCLusiviNKSs— Eqttut  Cask. 

While  the  Court  of  Appeals  gives  consider- 
able weUht  to  a  chancellor  8  fitct  findings,  and 
it  will  not  reverse  where  the  evidence  conflicts 
on  a  mere  question  of  credibility,  still,  when  on 
the  face  of  the  record  his  judgment  Is  not  sup- 
ported by  the  weight  of  the  evidence,  it  will  be 
reversed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978;  Dec  Dig.  { 
1009.*] 

8.  Appeal  and  Ebbob  (i  1009*)— Findings— 

GONCLnSIVKNESa 

While  a  verdict  will  not  be  disturbed  un- 
less palpably  against  the  evidence,  a  chancel- 
lor's findings  have  not  the  same  weight  as  he 
does  not  hear  and  see  the  witnesses. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Bh-ror^  Cent  Dig.  H  3970-3078;    Dec.  Dig.  | 

Appeal  from  Circuit  Court  Nelson  County. 

Action  by  Grigsby  &  Company  and  others 
against  Coomes  Brothers.  From  a  Judgment 
for  plaintiffs,  defendants  appeal  Reversed 
and  remanded  for  a  Judgment  dismissing  pe- 
Ution. 

Nat  W.  Halstead,  B.  B.  McKay,  and  8.  W. 
Bskew,  all  of  Bardstown,  for  appellants, 
a  T.  Atkinson  and  J.  Smith  Barlow,  both 
of  Bardstown,  for  appellees. 

HOBSON,  O.  J.  The  firm  of  Ooomea  Broa. 
made  an  assignment  on  November  10,  1010, 
to  W.  T.  Spalding  for  the  benefit  of  their 
creditors.  The  firm  was  composed  of  three 
brothers.  Bowman,  William,  and  Floyd 
Coomes;  the  latter  being  an  infant  At  the 
time  of  the  assignment  the  firm  owed  Grigs- 
by &  Co.  a  debt  of  about  $500  which  was  un- 
secured. Grigsby  &  Co.  brought  this  actloi^ 
against  the  Coomes  brothers,  their  mother, 
Annie  B.  Coomes,  and  the  assignee,  W.  T. 
Spalding,  charging  in  their  petition  that  the 
firm  owned  two  mules  worth  $325  and  ten 
hogs  worth  194.95,  which  they  had  not  includ- 
ed in  their  schedule  or  turned  over  to  the  as- 
signee, and  had  fraudulently  turned  over  to 
their  mother,  Annie  E.  Coomes.  Answers 
were  filed  controverting  the  allegations  of 
the  petition,  and  on  final  hearing  the  circuit 
court  adjudged  the  plaintiff  the  relief  sought 
in  their  petition,  directing  the  assignee  to 
take  charge  of  the  property  and  hold  it  for 
the  benefit  of  the  creditors  of  Coomes  Bros. 
From  this  Judgment  the  mother,  Annie  E. 
Coomes,  and  Coomes  Bros.,  appeal. 

Jeff  D.  Coomes,  the  father  of  the  Coomes 
brothers,  and  the  husband  of  Annie  B.  Coomes, 
died  in  the  spring  of  the  year  1910,  largely 
indebted.  After  his  death  the  exemptions 
allowed  to  the  widow  and  the  Infant  chil- 
dren under  the  statute  were  set  apart  There 
were  six  boys  and  two  girls,  and,  as  we  un- 
derstand the  evidence,  only  two  of  the  boys 
were  of  age.  Bowman,  WUliam,  and  Floyd 
were  cultivating  a  farm  which  they  liad  rent- 
ed and  on  which  they  lived  not  far  from 
their  father's,  and  were  also  doing  business 
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as  Coomes  Broa.  In  bailing  hay  and  tbe  like. 
The  father  bad  bought  his  farm,  but  he  had 
not  paid  for  it,  and  the  widow  and  the  in- 
fant children  remained  on  this.  The  proof 
for  the  defendants  by  Mrs.  Coomes  and  her 
sons  is,  in  effect,  that  she  desired  to  pat 
in  a  considerable  crop  of  wheat  on  the  farm, 
and,  not  having  teams  enough  to  put  the  crop 
In,  desired  to  buy  two  mules  to  be  used  in 
putting  in  the  wheat  crop;  that  she  bad 
her  two  sons  to  buy  the  two  mules  for  her, 
they  and  she  executing  the  note  for  tbe  pur- 
chase money.  The  mules  were  brought  to 
her  place,  and  used  in  putting  in  the  wheat 
crop  by  the  younger  boys,  and  were  kept  on 
her  place.  They  were  never  used  by  CJoomes 
Bros.,  and  were  in  her  possession  at  tbe 
time  of  the  assignment  G.  R.  Barnes,  from 
whom  they  bought  the  mules,  states  prac- 
tically the  same  facts  as  they  do  as  to  what 
tbe  trade  was,  testifying  that  they  told  him 
.their  mother  was  purchasing  the  mules  and 
that  they  asked  permission  to  take  the  mules 
to  her  place  so  that  she  might, see  them  be- 
fore the  trade  was  concluded. 

The  proof  as  to  the  hogs  by  the  defendants 
is  that  Mrs.  Coomes,  at  the  suggestion  of 
her  sons,  concluded  in  August  that  she  ought 
to  get  some  hogs  to  make  her  meat  for  an- 
other year;  that  Coomes  Bros,  owed  her 
about  $40,  and  at  her  suggestion  one  of  them 
bought  the  ten  hogs  from  a  neighbor,  paying 
thereon  $44,  and  agreeing  to  pay  tbe  balance, 
$50.  Her  son  testifies  that  he  told  the  per- 
son from  whom  he  bonght  the  hogs  that  they 
were  for  his  mother.  He  testifies  that  noth- 
ing of  the  sort  was  said.  The  remainder  of 
the  price  of  the  hogs  was  not  paid  or  secured 
until  after  the  assignment,  wheaa  Mrs.  Coomes 
and  W.  T.  Spalding,  as  her  surety,  gave  her 
note  for  it  The  hogs,  like  the  mules,  were 
taken  to  Mrs.  Coomes'  place  and  were  there 
In  her  possession  from  the  time  of  her  par- 
chase  until  this  controversy  arose. 

On  the  other  hand,  the  plaintiff  proved  by 
two  witnesses  that,  on  the  day  of  the  as- 
signment, the  elder  Grlgsby  asked  C.  R. 
Barnes  if  the  Coomes  brothers  owed  him  any- 
thing, and  Barnes  said  they  owed  him  a 
note  for  $326  for  a  pair  of  mules;  that  he 
was  safe,  as  he  had  their  mother  on  the  note 
as  security.  Barnes  says  that  he  said:  "I 
sold  them  a  pair  of  mules  out  there  a  few 
weeks  ago,  but  look  to  Mrs.  Coomee  for 
that;  Mr.  Grlgsby  asked  me  If  she  was  on 
the  note,  and  I  said  'Yea.'"  He  also  testi- 
fies that  a  day  or  two  after  this,  when  Grlgs- 
by called  his  attention  to  the  mules  not 
being  in  the  schedule,  he  said,  "Well,  I  sup- 
pose not  because  they  said  they  bou^t  them 
for  their  mother,  and  wouldn't  suppose  they 
would  list  them  as  a  part  of  their  assets." 
Frank  Coomes  testified  that  he  had  a  talk 
vrlth  tbe  Coomes  brothers  about  the  pair  of 
mules,  and  asked  them  what  they  gave  for 
them,  and  they  said  $325,  and  he  asked  them 
why  they  were  not  working  them,  and  they 


said  they  did  not  care  to  butcher  them ;  they 
were  young  mules.  P.  B.  Crume,  the  man 
from  whom  the  bogs  were  bought,  also  tea- 
tified  that,  at  or  about  tbe  time  of  the  as- 
signment, some  of  the  Coomes  brothers  had 
a  conversation  with  him  in  which  they  said, 
if  he  said  nothing  about  them  buying  the 
hogs  from  him,  that  nobody  would  know  th^ 
had  bonght  them,  and  they  would  turn  the 
hogs  over  to  their  mother,  or  give  them  to 
their  mother;  that  they  said  the  hogs  would 
not  have  to  go  into  the  assignment  He  also 
testified  that  when  he  went  over  to  see  about 
the  hogs  after  the  assignment  they  claimed 
that  the  hogs  were  bought  for  their  mother, 
and  that  she  said  that  they  had  not  ful- 
filled their  contract  by  giving  him  the  note, 
and  whatever  the  boys  did  about  the  hogs 
would  be  all  right  with  her.  He  was  then 
proposing  to  take  back  part  of  the  hogs  in- 
asmuch as  he  had  not  been  paid  all  the  pur- 
chase money.  He  also  testified  that  in 
speaking  about  the  mules,  Mrs.  Coomes  said 
she  thought  they  would  be  thrown  into  the 
assignment  She  referred  to  them  in  that 
way,  while  she  seemed  to  think  the  mules 
ought  to  belong  to  her.  "She  said,  'I  expect 
the  mules  will  have  to  go  Into  the  assign- 
ment' and  that  the  mules  were  bought  for 
her,  and  'why  they  would  have  to  go  In  I 
don't  know.'"  R.  W.  Havelan  testified  that 
he  had  a  conversation  with  William  or  Bow- 
man Coomes  on  the  day  of  tbe  administra- 
tor's sale  of  his  father's  proi)erty,  and  that 
he  said  If  there  was  a  crowd  enough  there 
be  was  going  to  sell  his  mules,  and  that  aft- 
er the  sale  he  told  blm  there  were  no  mule 
buyers  there,  and  he  did  not  sell  any  mules. 
[1]  This  Is,  in  substance,  the  evidence 
heard  on  the  triaL  We  think  it  is  totally 
insufficient  to  show  that  the  mules  or  hogs 
were  the  property  of  Coomes  Bros,  or  were 
fraudulently  transferred  to  their  mother  by 
them.  The  testimony  as  to  what  Barnes 
said  about  the  mules  is  only  competent  to 
contradict  his  testimony,  and  his  testimony 
is  confirmed  by  the  testimony  of  Mrs.  Coomes 
and  her  two  sons  and  a  number  of  circum- 
stances. That  Mrs.  Coomes  in  fact  used 
the  mules,  and  that  she  claimed  them  as  her 
mules  long  before  there  was  any  Idea  of  an 
assignment  Is  proved  by  a  witness  who  lived 
on  the  place.  Tbe  statements  of  Coomes 
Bros,  shown  by  the  plaintiffs  are  at  best 
very  uncertain  evidence,  and,  when  all  the 
facta  and  circumstances  are  considered,  the 
great  weight  of  the  evidence  Is  in  favor  of 
Mrs.  Coomes.  It  is  undoubtedly  true  that 
both  Mrs.  Coomes  and  her  sons,  not  knowing 
tbe  law  applicable  or  their  rights  nnder  the 
law,  were  in  doubt  where  they  stood  after 
the  assignment  was  made*  and  that  thdr 
Ignorance  and  apprehension  led  them  to  say 
tbe  things  tliat  were  proved  by  the  plain- 
tiffs. But  these  utterances  are  not  sutti- 
dent  to  overcome  the  undoubted  fact  that 
both  the  hogs  and  the  mules  were  taken  to 
Mrs.  Coomes'  place  when  they  were  bought 
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and  put  In  her  possession  and  kept  In  her 
possession  and  control;  tbat  she  .needed 
them,  and,  so  far  as  the  evidence  shows,  the 
boys  did  not  need  them.  It  was  not  unnatu- 
ral that  the  mother  so  lately  widowed  should 
have  ber  boys  do  the  trading  for  her,  and  It 
was  not  unnatural  that  they  should  speak 
of  the  property  as  the  mules  and  the  hogs 
they  had  bought  The  erldence  as  to  the 
hogs  Is  not  as  clear  as  that  as  to  the  mules ; 
but,  summing  It  all  up,  we  are  satisfied  the 
transaction  was  In  good  faith  and  was  not 
made  with  any  view  of  defrauding  or  af- 
fecting In  any  way  the  creditors  of  Coomes 
Bros.  At  that  time  they  were  doing  con- 
siderable business,  and  no  thought  of  an  as- 
signment was  in  their  minds. 

[2]  It  Is  true  that  in  an  equity  case  we 
give  considerable  weight  to  the  finding  of 
the  chancellor  on  a  question  of  fact,  and 
that  we  will  not  reverbe  his  Judgment  on  a 
mere  question  of  the  credibility  of  the  wit- 
nesses where  the  evidence  Is  conflicting. 
But  as  we  have  held  in  many  cases,  we 
read  the  record  for  ourselves,  and,  when 
on  the  face  of  the  record  the  chancellor's 
Judgmoit  is  not  supported  by  the  weight  of 
the  evidence,  it  will  not  be  affirmed.  Deatley 
V.  ToUe,  96  S.  W.  920,  29  Ky.  Law  Rep. 
1111;  Howell  v.  Union  Grocery  Co.,  118  S. 
W.  912;  Northmps  v.  Summers,  132  Ky.  156, 
lia  S.  W.  699;  Sommer  v.  Ross,  116  B.  W. 
1181;  Quigley  v.  Beam,  187  Ky.  325,  125  S. 
W.  727;  Prewltt  v.  Glasscock,  13T  Ky.  T79, 
127  S.  W.  145;  Fairbanks,  Morse  &  Co.  v. 
Madlsonville  Savings  Bank,  141  Ky.  874.  182 
&  W.  54a 

[S]  The  verdict  of  a  properly  instructed 
lury  will  not  be  disturbed  unless  it  is  pal- 
pably against  the  evidence.  The  judgment 
of  the  chancellor  Is  given  considerable 
weight,  but  it  is  not  treated  as  the  verdict 
of  a  properly  Instructed  Jury,  for  the  rea- 
son that  he  does  not  see  and  hear  the  wit- 
nesses and  must  simply  determine  the  case 
frpm  the  record,  and  when  his  Judgment  is 
not  in  accord  with  the  weight  of  the  evi- 
dence It  wHl  be  reversed. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  dismissing  the  petition. 


CROSTHWAITE  v.  CBOSTHWAITB  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  20,  1912.) 

1.  Wills    (|   65*)— PB0BATE^— Hkabiho — Bvi- 

DKNCE— COMPETENCT  OF  TkSTATOB, 

Evidence  held  snfficient  to  show  that  testa- 
tor was  not  competent  to  make  a  will. 

[Ed.  Note.— For  other  cases,  see  WllU,  Cent 
Dig.  H  137-161;   Dec.  Dig.  {  55.»] 

2.  Appbai,  and  Ebboh  (g  1043*) — Harulxss 
Ebbor — Refusal  or  Continuance. 

Where  a  hearing  in  a  will  contest  was  on 
November  14th  set  for  November  20th,  and  the 
contestee  moved  for  a  continuance  on  the 
ground  that  she  was  in  a  nervous  condition, 
incapable  of  advising  her  connsel  or  appearing 
as  a  witness,  and  on  the  ground  of  the  absence 


of  a  material  witness,  and  the  court  refused  a 
general  continuance,  but  postponed  tile  trial  four 
oays,  at  which  time  both  sides  announced  ready, 
and  all  of  the  witnessea  desir^  by  contestee 
were  present  and  testified  in  her  behalf,  and 
she  was  able  to  testify  and  advise  ber  counsel, 
the  refusal  to  grant  a  general  continuance  was 
not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4116-41^1;  Dec.  Dig.  { 
1043.'] 

3.  JUBT  (i  142*)— ESTOPPBL  TO  OBJECT— CHAL- 
LENGE or  JuBOB  FOB  Cause. 

A  juror  summoned  in  a  will  contest  where 
the  mental  capacity  of  the  testator  was  in  is- 
sue, was  challenged  for  cause,  and  stated  that 
he  knew  testator  well  and  bad  read  of  the  con- 
test on  the  ground  of  his  mental  incapacity, 
and  that  whether  he  had  an  opinion  as  to  such 
Incapacity  would  depend  on  when  the  will  was 
made,  the  date  of  which  he  did  not  then  know, 
and  counsel  for  appellant  did  not  then  inform 
him  as  to  the  date  of  the  will,  so  that  he  might 
question  him  as  to  bis  capacity  at  that  date. 
Held  that  after  an  adverse  verdict  the  appel- 
lant was  estopped  from  complaining  of  the  er- 
ror, if  any,  in  overruling  the  chiUlenge  for 
cause. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent' 
Dig.  li  500,  630;   Dec.  Dig.  i  142.*] 

4.  Evidence   (|   601*)— Opinions — ^Examina- 
tion OT  Witness. 

Where  witnesses  in  a  will  contest  were  ex- 
amined In  detail  as  to  their  qualifications  to 
have  an  opinion  on  the  mental  capacity  of  testa- 
tor, and  were  permitted  to  state  that  he  knew 
the  objects  of  his  bounty  and  the  value  of  his 
estate  and  had  a  disposing  mind,  the  refusal  to 
permit  them  to  say  whether  testator  was  of 
sotmd  or  unsound  mind  was  not  error,  since  the 
question  had  been  fully  answered. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  2292-2305;  Dec.  Dig.  {  601.*] 

Appeal  from  Clrcnlt  Court,  Fayette  Coun- 
ty. 

Will  contest  between  Matt  Crosthwaite 
and  others  and  Lula  D.  Crosthwaite.  Judg- 
ment for  contestants,  and  Lola  D.  Cios- 
thwaite,  contestee,  appeals.    Affirmed. 

A.  F.  Byrd  and  J.  F.  Wallace,  both  of  Lex- 
ington, for  appellant  T.  T.  Forman,  For- 
man  &  Forman,  W.  C.  G.  Hobbs,  and  Nat 
Hobbs,  all  of  Lexington,  for  appellees. 

CARROLL,  J.  This  is  a  contest  over  the 
will  of  Perry  Crosthwaite,  who  died  in  Lex- 
ington in  April,  1911,  leaving  an  estate  worth 
between  $23,000  and  $25,000.  In,  March, 
1910,  at  the  time  he  made  the  will  In  contro- 
versy, be  was  86  years  old.  In  his  will,  aft- 
er directing  the  payment  of  his  debts  and 
funeral  expenses,  and  nominating  his  ex- 
ecutor, he  gave  to  his  daughter,  Lula  D. 
Crosthwaite,  the  appellant  here,  $10,000.  To 
his  daughter  Jennie  R.  Hobbs  be  gave  $1,- 
000.  To  his  wife,  Mary,  he  gave  the  sum 
of  $100.  The  balance  of  his  estate  he  de- 
vised equally  to  his  six  children,  Matt  Lula 
D.,  Sam  H.,  Harry  M.,  and  William  Cros- 
thwaite, and  Jennie  R.  Hobbs,  sliare  and 
share  alike.  He  also  gave  to  his  daughter 
Lula  D.  Crosthwaite  all  of  his  household  and 
kitchen  furniture  that  she  might  desire  to 
hare.     In  the  will  he  assigned  as  a  reason 
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for  giving  to  bis  dangbter  Lnla  D.  $10,000, 
in  addition  to  her  sbare  of  the  residuary 
estate,  "her  years  of  tender  affection  In 
nursing  and  caring  for  me,  and  for  her  great 
sacrifice  la  caring  for  me  during  my  years 
of  sickness  and  health."  As  a  reason  for 
only  giving  his  wife  $100  he  said  in  his  will : 
"I  have  been  a  kind  and  loving  husband  to 
her,  and  during  our  married  life  have  deed- 
ed to  her  real  estate  and  personal  property. 
I  have  advanced  her  money  and  kept  up  her 
property  in  repair  and  given  her  all  the 
money  she  desired  during  our  married  life, 
and  she  has  an  abundance  of  property  tn 
her  own  name  to  keep  her  comfortable  the 
rest  of  her  days."  The  will,  when  offered 
for  probate  In  the  county  court,  was  reject- 
ed, and  from  the  order  rejecting  the  will 
Lula  D.  Crosthwaite  prosecuted  an  appeal  to 
the  circuit  court  Upon  a  trial  In  the  circuit 
court  before  a  Jury  a  verdict  was  returned, 
finding  that  the  paper  offered  was  not  the 
wUl  of  Perry  Crosthwaite,  and  from  -the 
Judgment  on  this  verdict  Lula  D.  Cros- 
thwaite prosecutes  this  appeal. 

Four  grounds  are  relied  on  for  reversal: 
(1)  Because  the  verdict  of  the  Jury  was  fla- 
grantly against  the  evidence,  and  a  new  trial 
should  have  been  granted  by  the  lower 
court ;  (2)  because  the  court  erred  In  refusing 
a  continuance  of  the  case  on  request  of  ap- 
pellant; (3)  because  the  court  failed  to  sus- 
tain the  challenge  of  the  appellant  to  one 
of  the  Jurors  for  cause;  (4)  because  the  court 
erred  In  falling  to  permit  Burgln,  Miller,  and 
other  witnesses  in  behalf  of  appellant  to  tes- 
tify as  to  the  soundness  of  mind  of  the 
testator. 

11]  Taking  up  these  assigned  errors  In 
the  order  in  which  they  have  been  stated, 
the  first  one  makes  it  necessary  that  we 
should  state  briefly  the  evidence  Introduced 
by  the  parties  to  the  contest  The  testator, 
as  before  stated,  made  the  will  in  contest 
about  a  year  before  he  died,  and  when  he 
was  86  years  of  age.  He  had  been  married 
twice,  and  his  six  surviving  children  were 
the  issue  of  his  first  wife,  who  died  some 
30  years  before  he  did.  He  was  married  to 
his  second  wife,  who  survived  him,  20  years 
or  more  before  his  death;  but  no  children 
were  bom  of  this  marriage. 

The  appellant  is  a  maiden  lady,  and  was 
about  55  years  old  when  the  will  was  writ- 
ten. For  many  years  she  had  suffered  se- 
verely from  a  nervous  ailment  and  is  shown 
by  the  evidence  to  have  rather  an  excitable, 
nervous  disposition,  and  little  or  no  capacity 
for  earning  her  own  living.  She  had  always 
made  her  home  with  her  father,  who  made 
comfortable  provision  for  her  support  fur- 
nislilng  her  not  only  with  the  necessities  but 
with  some  of  the  luxuries  of  life,  and  if  the 
testator  had  been  of  disposing  mind  the  pro- 
vision made  for  her  could  not  be  considered 
either  unnatural  or  unreasonable. 

All  tiie  witnesses  agree  that  the  last  wife 


of  the  testator,  who  has  a  comfortable  estate 
in  her  own  right,  is  a  most  estimable  lady, 
and  was  at  all  times  kind  and  attentive  to 
her  husband,  and  especially  faithful  in  Qie 
performance  of  her  wifely  duties  in  the  lat- 
ter years  of  his  liffe.  It  is  also  conceded 
that  the  testator,  until  about  four  years 
before  the  will  was  executed,  was  an  active, 
capable  business  man;  but  that  abont  1907 
he  commenced  falling  mentally  as  well  as 
physically,  and  continued  to  decline  until  bis 
death. 

The  paper  In  controversy  was  the  only 
will  the  testator  ever  made,  and  several  wit- 
nesses testified  that  he  often  said  that  the 
law  made  as  good  a  will  as  he  wanted,  al- 
though there  is  evidence  that  he  expressed 
his  intention  on  more  than  one  occasion,  be- 
fore the  paper  in  Issue  was  executed,  of 
making  suitable  provision  for  the  appellant 
and  it  is  also  shown  that  after  the  execution 
of  this  paper  he  said  he  had  made  provi- 
sion for  her.  It  is,  however,  quite  evldmt 
that  the  testator  never  seriously  contem- 
plated making  a  will,  and  this  theory  is 
abundantly  supported  by  the  uncontroverted 
tact  that  be  never  attempted  to  make  one 
until  he  was  86  years  of  age.  It  appears 
from  the  evidence  that  the  appellant  In 
December,  1009,  drafted,  as  she  testifies,  at 
his  request  a  paper  intended  to  be  a  will, 
in  which  he  made  the  same  provision  for  her 
that  was  made  in  the  paper  offered  as  his 
wUI.  This  paper,  written  by  appellant  was 
some  time  afterward  taken  to  her  attorney, 
J.  Franklin  Wallace,  and  he,  after  consult- 
ing with  the  testatbr,  wrote  the  paper  in 
issue  and  gave  It  to  appellant  who  retained 
it  until  it  was  signed  by  the  testator,  in 
March,  1010.  On  the  day  the  paper  was  sign- 
ed by  the  testator,  his  wife  was  absent  from 
home,  as  appellant  knew,  and  she  testified 
she  selected  this  date  because  she  was  ab- 
sent 

One  of  the  attesting  witnesses,  Dr.  F.  O. 
Young,  had  been  for  25  years  the  family 
physician  of  the  testator,  and  was  intimately 
acquainted  with  him,  both  personally  and 
in  a  professional  capacity.  He  states  that 
he  was  telephoned  by  tiie  appellant  to  come 
to  the  house  of  the  testator,  and  that  when 
he  arrived  there  he  saw  for  the  first  time 
the  will,  which  was  in  the  possession  of  ap- 
pellaSit  Asked  to  relate  what  transpired  and 
to  describe  the  condition  of  the  testator,  he 
said:  "I  do  not  know  that  I  can  teU  every- 
thing about  it  I  read  the  will  over  to 
him.  At  first  >flss  Lula  said  there  wasn't 
any  use  to  read  it  to  him ;  Just  let  him  sign 
it  and  I  said,  'No,  I  will  read  it  to  him,' 
and  I  read  it  to  him,  and  he  sat  there  in 
a  daned  kind  of  condition.  After  I  got 
through,  I  don't  remember  who  asked  bim  to 
sign  it  Anyhow,  it  was  pushed  over  to  him. 
and  a  bottle  of  ink  passed  to  him,  and  be. 
in  a  very  trembling  condition,  signed  it"    He 
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further  testified  that  the  testator  at  the  time 
was  suffering  from  senile  dementia  and  was 
in  a  very  feeble  condition,  both  mentally  and 
physlcaUy;  that  he  did  not  malie  any  com- 
ment whatever  when  he  signed  the  paper 
and  did  not  request  any  person  to  witness  it, 
and  did  not  recognise  him  at  first  when  he 
went  Into  the  room.  He  also  testified  that, 
in  his  opinion,  the  testator  did  not  have 
sufficient  mind  to  know  the  meaning  of  the 
paper,  and  that  he  knew  when  he  attested 
the  will  as  a  witness  that  the  testator  was 
not  capable  of  making  a  will;  that  after  it 
was  written  and  signed  he  took  possession 
of  the  pai)er  at  the  request  of  appellant,  the 
testator  not  giving  any  direction  about  It 
Asked  why  he  signed  the  paper  believing 
at  the  time  that  the  testator  did  not  have 
sufficient  mental  capacity  to  execute  a  will, 
he  said :  "I  don't  know  why  I  did.  I  wish- 
ed often  I  had  not"  He  further  said  that 
he  did  not  know  the  importance  of  his  sig- 
nature, or  that  it  would  be  necessary  to 
prove  that  the  testator  was  of  sound  mind 
before  the  paper  could  be  probated  as  bis 
last  wUI. 

The  other  attesting  witness,  Thresa  Hor- 
ine,  testifies  in  subst&nce  that  she  was  a 
servant  in  the  house  of  the  testator  and  was 
called  on,  in  connection  with  Dr.  Young,  to 
witness  the  will ;  that  at  the  time  she  had 
been  employed  in  the  family  for  nearly  a 
year.  She  said  that  she  had  never  had  any 
business  conversation  or  transaction  with 
the  testator,  and  that  on  more  than  one  oc- 
casion she  noticed  he  failed  to  recognize 
members  of  his  family,  and  particularly  his 
son,  Sam  Crosthwalte,  who  lived  in  the  house 
with  him.  This  witness  further  said  that  at 
the  time  the  will  was  edgned  the  testator 
was  quite  feeble,  but  was  sitting  up  in  a 
chair  by  the  bed,  and  that  during  the  time 
die  was  there  it  was  his  habit  to  get  up 
about  9  o'clock  in  the  morning  and  then  go 
to  bed  at  11  and  get  up  again  about  2  in 
the  afternoon  and  again  retire  between  4 
and  6. 

A  number  of  other  witnesses,  business  and 
professional  men,  who  were  intimately  ac- 
quainted with  the  testator,  gave  convincing 
evidence  as  to  his  mental  and  physical  fall- 
ing for  three  or  four  years  before  his  death. 
Some  of  them  testified  that  he  would  get 
lost  on  the  streets  of  Lexington  where  he 
had  lived  for  many  years,  and  others  said 
that  he  often  failed  to  recognize  his  nearest 
and  t>est  friends,  and  yet  others  Uiat  he 
did  not  know  what  estate  he  owned. 

On  the  other  hand,  several  witnesses  of 
IntelUgence  and  character,  who  were  well 
acquainted  with  the  testator,  testified  that 
he  was  competent  to  make  a  wlU;  but  we 
think  the  evidence  shows  that  he  was  not, 
and  so  we  cannot  direct  a  new  trial  on  the 
ground  that  the  verdict  is  not  sustained  by 
the  evidence. 

[2]  The  next  assigned  error  is  the  failure 


of  the  trial  court  to  grant  a  eontlnnance  of 
the  case.  It  appears  from  the  record  that 
on  the  14th  of  November,  1911,  the  case 
was  set  down  for  trial  on  November  20th. 
On  this  date  the  appellant  moved  for  a  con- 
tinuance, and,  in  sui^)ort  of  this  motion, 
filed  her  own  affidavit  and  the  affidavit  of 
her  counsel  and  her  physician.  One  of  the 
grounds  for  continuance  was  that  appellant 
was  in  a  nervous,  delicate  condition  and  in- 
capable of  giving  to  her  counsel  the  advice 
and  assistance  they  needed  in  the  trial  of 
the  case,  and  unfit,  on  account  of  her  tem- 
porary mental  and  physical  condition,  to  ap- 
pear as  a  witness.  Another  ground  was  the 
absence  of  material  witnesses.  Upon  con- 
sidering this  motion  the  court  refused  a  gen- 
eral continuance  of  the  case,  but  postponed 
the  trial  four  days.  When  it  was  again 
called  for  trial,  both  sides  announced  ready ; 
all  of  the  witnesses  appellant  desired  were 
present  in  person  and  testified  in  her  belialf, 
except  one,  whose  deposition  was  read,  and 
the  appellant  was  present  in  court  and 
Judging  from  her  evidence,  which  we  have 
carefully  read,  was  fully  competent  and 
qualified,  not  only  to  make  a  good  witness 
in  her  own  behalf,  but  to  give  to  her  coun- 
sel such  advice  and  assistance  as  an  intel- 
ligent client  could.  The  court  did  not  com- 
mit any  error  in  overruling  the  motion  for 
a  general  continuance. 

[3]  The  next  alleged  error  is  the  failure  of 
the  trial  judge  to  sustain  a  challenge  for 
cause  to  Cliarles  QaitskUl,  who  was  sum- 
moned as  a  Juror.  It  appears  from  the  rec- 
ord that  this  Juror  was  challenged  for  cause, 
but  the  court  overruled  the  motion  to  ex- 
cuse bim  for  cause,  and,  when  a  panel  of 
18  qualified  Jurors  was  offered  to  counsel  on 
both  sides,  this  Juror  was  not  stridcen  from 
the  panel  by  either  side,  although  each  side, 
peremptorily  and  as  a  matter  of  right,  ex- 
cused three  of  the  Jurors.  What  occurred, 
when  this  Juror  was  examined  and  ctialleng- 
ed  for  cause,  appears  in  the  bill  of  excep- 
tions signed  by  the  trial  Judge,  and  also  to 
a  bystanders'  bill,  made  up  at  the  Instance 
of  counsel  for  appellant  In  the  bill  of  ex- 
ceptions signed  by  the  Judge  it  is  recited 
that:  "In  selecting  and  impaneling  a  jury 
for  the  trial  of  this  case,  Charles  Gaitskill, 
one  of  the  Jurors  who  tiled  this  case,  stated 
under  oath  when  being  examined  by  the  at- 
torneys and  by  the  court,  touching  his  qual- 
ifications as  a  Juror  to  try  the  case,  that 
he  was  acquainted  with  Perry  Crosthwalte 
during  his  lifetime,  and  knew  him  well,  and 
that  he  had  read  in  the  papers  published  in 
Lexington  an  account  of  the  making  of  the 
will  in  contest  and  that  there  was  a  con- 
test over  his  will  as  to  his  mental  capacity. 
When  asked  by  counsel  for  appellant  as  to 
whether  he  had  an  opinion  aa  to  the  mental 
capacity  of  said  Perry  Crosthwalte  to  make 
a  will  and  dispose  of  his  property,  he  an- 
swered that  it  would  depend  upon  when  the 
will  was  made.    Now,  the  Juror  was  not  in- 
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formed  as  to  tbe  date  of  the  making  of  the 
will,  and  made  no  further  answer  as  to 
whether  he  at  the  time  had  an  opinion  as 
to  that  subject  When  asked  by  the  court 
as  to  whether  he  had  any  opinion  that 
would  Interfere  with  an  unbiased  verdict, 
after  be  had  heard  the  evidence  and  the  in- 
structions of  the  court,  he  replied  that  he 
had  not,  and  the  court  thereupon  overruled 
the  challenge  for  cause."  In  the  bystanders' 
bill  It  is  set  out  that  this  juror  said  be  bad 
formed  an  opinion  as  to  the  merits  of  the 
cabe  from  what  be  had  beard  and  read  of 
it,  and  also  from  his  personal  acquaintance 
with  tbe  testator,  but  did  not  know  wbeih- 
er  he  had  ever  expressed  the  opinion.  Tbe 
bystanders'  bill  also  recites  that  this  ^ror, 
when  asked  by  counsel  for  appellant  as  to 
whether  he  bad  an  opinion  as  to  tbe  ca- 
pacity of  tbe  testator  to  make  a  will,  an- 
swered tbat  it  would  depend  on  when  the 
will  was  made,  but  that  he  was  not  Inform- 
ed as  to  the  date  of  the  making  of  the  will. 

It  would  seem  from  this  that  counsel  for 
appellant  were  not  at  the  time  very  desirous 
of  removing  this  Juror  from  the  panel,  be- 
cause they  could  easily  have  informed  him 
as  to  tbe  date  of  the  will,  and  the  juror 
ooold  then  have  readily  said  whether  he  had 
an  opinion  as  to  the  capacity  of  the  testa- 
tor to  make  a  will  at  that  date.  If  this  In- 
formation had  been  given  to  the  juror  by 
counsel  for  appellant  and  he  had  said  that, 
in  bis  opinion,  the  testator  was  not  compe- 
tent to  make  a  will  in  March,  1910,  we  have  no 
doubt  that  the  trial  judge  would,  on  his  own 
motion,  have  excused  the  juror,  and  certain- 
ly be  would  have  done  so  npon  tbe  request 
of  counsel  for  appellant 

It  is,  of  course,  of  tbe  highest  importance 
to  parties  to  litigation,  as  well  as  to  the  cor- 
rect administration  of  justice,  that  jurors 
selected  to  try  a  case  should  be  without  bias 
or  prejudice  for  or  against  either  of  the  par- 
ties, and  be  entir^  free  from  any  fixed  opin- 
ion that  might  lean  thdr  judgment  to  one 
side  or  the  other.  But  counsel  for  tbe  un- 
succesBful  part7  will  not  be  heard  to  com- 
plain, after  they  have  lost  the  case,  tbat  a 
juror  was  disqualified  for  service,  when  they 
accepted  him  with  knowledge  of  bis  disquali- 
fication or  failed  to  show  his  disqualification 
by  asking  such  questions  as  they  at  the  time 
knew  would  develop  it 

If  a  party  knows  that  a  juror  Is  disquali- 
fied, or  knows,  from  answers  made  by  a  ju- 
ror when  examined  touching  his  qualifica- 
tions, that  he  can  be  disqualified  by  giving 
him  information  as  to  some  material  fact 
that  tbe  juror  to  at  the  time  ignorant  of, 
but  tbat  will  certainly  be  developed  on  the 
trial,  and  he  fails  to  challenge  the  juror  or 
refrains  from  asking  him  questions  tbat  he 
knows  will  disqualify  him,  be  will  be  estop- 
ped, after  an  adverse  verdict,  to  obtain  a  new 
trial  on  tbe  ground  that  tbe  juror  was  dis- 
qualified to  sit  in  the  case.    When  a  party 


knowingly  and  freely  takes  the  risk  of  ae- 
c^tlng  as  favorable  to  him  a  juror  that  he 
could  have  removed,  he  must  take  the  conse- 
quences, and,  if  it  develops  that  the  juror 
had  some  bias  or  leaning,  he  cannot  com- 
plain. If  this  were  not  true,  it  is  manifest 
that  the  party  who  saw  proper  to  take  his 
chances  on  getting  a  verdict  with  the  juror 
that  he  might  have  removed  would  be  given 
an  unfair  advantage  over  his  opponent  Tbe 
record  does  not  show  appellant  entitled  to 
complain  of  the  error,  if  there  was  one,  In 
overruling  tbe  motion  to  challenge  this  ju- 
ror for  cause. 

14]  Another  ground  urged  for  reversal  Is 
tbat  the  trial  court  refused  to  permit  several 
witnesses  offered  by  appellant  to  answer  the 
question  whether  in  the  opinion  of  tbe  wit- 
ness tbe  testator  was  of  sound  or  unsound 
mind.  All  of  the  witnesses  who  were  asAxed 
this  question  were  examined  in  detail  as  to 
their  qualifications  to  have  an  (pinion  toudi- 
Ing  the  mental  capacity  of  the  testator,  and 
they  were  permitted  to  say  that  in  their 
opinion  he  had  mind  and  memory  suflSclent 
to  know  the  objects  of  his  bounty,  the  value 
and  character  of  his  estate,  and  to  dispose 
of  ft  according  to  a  fixed  purpose  of  his  own. 
After  being  permitted  to  answer  every  perti- 
nent question  that  could  throw  light  on  the 
knowledge  of  the  witness  as  to  the  compe- 
tency of  the  testator,  and  allowed  to  express 
an  opinion  favorable  to  his  ability  to  make 
a  will,  it  was  not  error  to  refuse  to  permit 
witnesses  to  say  whether  the  testator  was  of 
sound  or  unsound  mind,  as  this  question  was 
fully  answered  In  the  other  answers  given  by 
them. 

Upon  the  whole  case  we  do  not  find  any  er- 
ror that  would  justify  us  in  disturbing  the 
Judgment  of  the  lower  court,  and  It  Is  af- 
firmed. 


TURNER  et  aL  t.  J.  M.  BSOOKS  ft  SONS 

et  aL 

(Court  of  Appeals  of  Kentucky.    E>ec  20,  1912.) 

Judgment  (§  606*)  —  Obstbuctioks  —  Biohtb 
OF  Action— Febmanent  Injttbixs. 

Where  the  builders  of  a  railroad  wrongtol- 
ly  blasted  rock  into  a  river  so  as  to  divert  iti 
cDannel  and  in  case!  of  high  water  cause  a  ripa- 
rian owner's  land  to  be  overflowed,  seoarete 
actions  may  be  recovered  for  each  of  the  re- 
curring iniuries,  and  a  recovery  by  the  land- 
owner will  not  bar  his  grantees. 

[Ed.  Note. — For  other  cases,  see  Jndgmentt 
Cent  Pig.  I  1120;   Dec  Dig.  {  60S.*] 

Appeal  from  Circuit  Court  Harlan 
County. 

Action  by  John  L.  Turner  and  another 
against  J.  M.  Brooks  &  Sons  and  others. 
From  a  judgment  for  defendants,  plaintU^ 
appeal.    Reversed  and  remanded. 

W.  F.  Hall,  of  Harlan,  for  appellants. 
Acree  &  Stewart  of  Harlan,  for  appellees. 


*For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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CLAT,  a  In  the  year  1910  and  1911  the 
Wasioto  &  Black  Mountain  Railroad  Compa- 
ny, a  corporation  organized  ander  the  laws 
of  the  state  of  Kentucky,  was  engaged  In 
constructing  a  railroad  along  the  Poor  fork 
of  the  Cumberland  river.  The  contract  for 
doing  the  work  of  grading,  excavating,  etc, 
was  let  to  the  Callahan  Construction  Com- 
pany, which  In  turn  contracted  with  J.  M. 
Brooks  &  Sons  to  do  the  work.  John  L.  Tur- 
ner and  Kenton  Comett  owned  a  small  tract 
of  land  on  the  opposite  side  of  the  river  from 
where  the  grading,  blasting,  and  excavation 
were  being  done.  Upon  this  property  are 
situated  an  ordinary  storehouse,  a  bam,  and 
a  gristmill  and  suitable  mlllrace.  Charging 
that  the  raUroad  company,  the  contractor, 
Callahan  Constmction  Company,  and  the 
subcontractor,  J.  M.  Brooks  &  Sons,  blasted 
rock  out  Into  the  river  and  so  diverted  the 
flow  of  the  stream  as  to  cause  it  to  run 
over  their  land  and  injure  their  mill  and 
other  property,  plaintiffs,  John  L.  Turner 
and  Kenton  Comett,  brought  this  action  to 
recover  damages.  At  the  conclusion  of  the 
plaintiffs'  evidence,  the  court  directed  a  ver- 
dict In  favor  of  the  defendants.  Judgment 
was  entered  accordingly,  and  plaintiffs  ap- 
peal. 

It  appears  that  the  property  in  question 
was  purchased  by  plaintiffs  from  J.  J.  Huff 
by  deed  dated  January  23,  1911.  Prior  to 
that  time  the  construction  of  the  railroad 
at  a  point  just  opposite  the  property  had 
been  begun.  At  this  point  there  was  a  cliff 
of  solid  stone  formation.  To  reduce  the 
cliff  to  the  required  grade  it  was  necessary 
to  do  considerable  blasting.  In  doing  this 
large  quantities  of  stone  were  thrown  into 
the  river  just  opposite  the  mQI  property. 
The  stone  fell  out  into  the  river  for  a  con- 
siderable distance.  The  defendants  made 
no  effort  to  remove  it  The  result  was  that 
the  natural  flow  and  current  of  the  river 
was  changed,  and  the  water  so  diverted 
that  it  ran  over  the  land  of  plaintiffs  and 
Injured  both  the  land  and  the  mill.  Whether 
or  not  any  blasting  was  done  after  plain- 
tiffs purchased  the  property  in  question  does 
not  satisfactorily  ai^>ear.  It  does  appear, 
however,  that  nearly  all  of  the  blasting  had 
been  done  prior  to  that  time.  After  that 
time  there  was  a  high  tide  in  the  river,  and 
considerable  damage  was  done  to  the  mill 
property. 

After  Huff  sold  to  the  plaintiffs,  and  on 
May  3,  1911,  he  himself  brought  suit  against 
J.  M.  Brooks  ft  Sons  and  the  Callahan  Con- 
struction Company  to  recover  for  damages 
to  the  property.  He  compromised  the '  suit 
for  the  sum  of  |5S.  The  receipt  which  he 
gave  recited  that  the  sum  given  him  was  in 
foil  settlement  and  compromise  of  all  dam- 
age done  to  his  property  by  J.  M,  Brooks  & 
Sons  or  the  Callahan  Construction  Company 
on  account  of  J.  M.  Brooks  &  Sons'  blasting 
and  building  the  Wasioto  ft  Black  Mountain 


Railroad  through  his  premises,  and  in  full 
settlement  of  the  damage  suit  brought  by 
him  against  J.  M.  Brooks  &  Sons  and  the 
Callahan  Construction  Company  In  the  Har- 
lan circuit  court  on  May  3,  1911. 

Defendants  insist  that  as  the  blasting  was 
all  done,  and  the  property  permanently  in- 
jured, prior  to  the  time  of  its  purchase  by 
plaintiffs,  the  right  of  action  for  such  Injury 
was  in  Huff  alone,  and  that,  as  plaintiffs 
ptirchased  the  property  in  its  depreciated 
condition,  they  are  not  entitled  to  recover. 
If  this  were  a  case  of  a  permanent  stractnre, 
lawfully  and  properly  built,  the  contention 
of  the  defendants  would  be  sound,  for  in 
that  event  there  could  be  only  one  recovery 
for  all  damages,  past,  present,  and  future, 
and  the  vendor,  Huff,  alone  would  be  entitled 
to  recover.  L.  ft  N.  R.  R.  Co.  v.  Lambert, 
110  S.  W.  805,  83  Ky.  Law  Rep.  199;  L.  & 
N.  R.  R.  Co.  V.  Orr,  91  Ky.  109,  15  S.  W. 
8,  12  Ky.  Law  Rep.  756;  Hay  v.  City  of 
Lexington,  114  Ky.  669,  71  S.  W.  867,  24  Ky. 
Law  Rep.  1495;  Richmond  v.  Gentry,  136 
Ky.  319,  124  S.  W.  337,  136  Am.  St  Rep. 
255;  Stickley  v.  C.  &  O.  By.  Co.,  93  Ky.  323, 
20  S.  W.  261,  14  Ky.  Law  Rep.  417.  But 
even  in  the  case  of  a  permanent  structure, 
if  the  structure  be  unlawfully  or  negligently 
built,  and  by  reason  thereof  injury  is  in- 
flict^ from  time  to  time,  there  may  be  re- 
curring recoveries.  City  of  Louisville  v. 
Coleburae,  108  Ky.  420,  56  S.  W.  681,  22  Ky. 
Law  Rep.  64;  Klosterman  v.  C.  ft  O.  R.  Co., 
56  S.  W.  820,  22  Ky.  Law  Rep.  192;  Flnley 
V.  WUIiamsburg,  71  S.  W.  502,  24  Ky.  Law 
Rep.  1338;  Madison viUe,  Hartford  &  Eastern 
R.  Co.  et  al.  v.  Qraham,  147  Ky.  604,  144  S 
W.  737.  This  Is  not  a  case  of  a  structure 
The  act  of  the  defendants  in  blasting  the 
stone  into  the  river,  and  permitting  it  to 
remain  there  to  the  injury  of  others,  was  not 
based  on  any  semblance  of  right  Being  un- 
lawful and  wrongful  froni  the  very  outset, 
we  see  no  way  in  which  it  may  become  right- 
ful as  to  the  owners  of  the  land,  so  long . 
as  any  recurring  injury  occurs,  unless  by 
release  or  grant  or  the  payment  of  a  sum 
covering  all  damages,  past  present,  and  fu- 
ture. Until  this  be  done,  or  the  nuisance 
be  abated,  recoveries  may  be  had  for  eack 
recurring  Injury.  As  recoveries  may  be  had 
for  each  recurring  injury,  It  follows  that  the 
right  of  action  for  each  recurring  injury  Is 
in  the  owner  of  the  premises  at  the  time  the 
injury  results,  and  a  payment  to  a  former 
owner  after  he  has  parted  with  title  for  in- 
juries resulting  to  the  property  while  owned 
by  him  is  no  defense  to  an  action  by  a  subse- 
quent owner  for  injuries  to  the  premises  oc- 
curring after  his  purchase.  As  there  was 
evidence  tending  to  show  an  injuiy  to  the 
property  after  its  purchase  by  the  plaintiffs, 
and  that  this  injury  resulted  from  an  un- 
lawful act  of  the  defendants  in  blasting  the 
stones  into  the  river  and  diverting  its  flow. 
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It  follows  that  the  trial  court  erred  in  gtvintr 
a  peremptory  In  favor  of  defendants. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


CHICAGO,  ST.  L.  &  N.  O.  R.  CO.  et  aL  v. 
ROWELL. 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 1912.) 

1.  Cabbibbs  ({  316*) — Injuries  to  Pasber- 

QEBS— PjLEADINa. 

In  an  action  by  a  passenger  injured  by  the 
sudden  stopping  of  the  car  on  which  she  was 
riding,  the  fact  tbat  it  was  not  derailed  will 
not  warrant  a  peremptory  instruction  because 
of  variance,  though  her  itetition  alleged  tbat  her 
injuries  were  caused  by  the  carelessness  of  de- 
fendants in  the  construction  and  operation  of 
the  tracks  and  trains,  and  that  the  coach  in 
which  plaintiff  was  riding  was  wrecked,  derail- 
ed, and  thrown  off  the  track ;  the  negligence 
counted  on  not  being  the  derailinent. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  Si  1270,  1281,  12^;  Dec.  Dig.  | 
315.*] 

2.  Casbieks  ({  320*)— Injuries  to  Passen- 
gers— Question  for  Jubt. 

In  an  action  by  a  passenger  injured  by 
the  sudden  stopping  of  a  train,  part  of  the  cars 
of  which  were  derailed  by  the  opening  of  a 
switch,  evidence  on  tbat  issue  of  negligence  Aeld 
sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dif.  U  1118,  1126.  1149,  1153,  1100, 
HOT,  U79,  1190,  1217,  izi3,  12«,  1248.  131&- 
1325;   Dec.  Dig.  |  820.*] 

3.  Carbikbs  (I  306*) — Injubies  to  Passbk- 

0EB8 IiIABILITX  FOB  AOTS  OF  SeBVANTS. 

Where  the  trains  of  one  railroad  company 
were  run  over  tracks  leased  from  a  second, 
which  were  jointly  used  by  it  and  a  third,  all 
three  companies  are  liable  as  principals  to  pas- 
sengers injured  by  the  act  ol!  a  switchman  of 
the  third  company  who  opened  a  switch,  under 
a  train  of  the  first 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if  1249-1251;    Dec.  Dig.  {  306.*] 

4.  Oabbibrs  ({  317*)— Injuries  to   Passkn- 
OEBa— Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  caused  by  jolting  resulting  from  a 
quick,  sudden  stop,  where  it  appeared  that 
plaintiff  did  not  tell  the  railroad  company's 
servants  that  she  was  injured,  evidence  that 
they  did  not  assist  her  from  the  coach  was  im- 
properly admitted. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1295-1306;    Dec.  Dig.  |  317.*] 

5.  Evidence    (i    548*)— EDcpebt  Testimony— 

PHTSICIANa 

Where  a  physician  examines  one  to  qualify 
himself  as  a  witness,  he  cannot  state  what  the 
party  detailed  as  the  history  of  her  case,  al- 
though the  rule  is  otherwise  where  the  physi- 
cian is  called  to  administer  treatment. 

[^.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2365;    Dec  Dig.  i  548.*] 

6.  Evidence    (i   601*)— Expebt    Evidence- 
Opinion  Evidence. 

One,  not  a  medical  expert  cannot  testify 
that  prior  to  the  alleged  injuries  plaintiff  was 
a  well  woman,  but  should  be  required  to  state 
the  facts  snd  the  difference  in  appearance  of 
plaintiff  before  and  after  the  accident 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  2292-2305 ;   Dec.  Dig.  i  501.*] 


T.  Carriers  (f  317*) — ^Injubus  to  Passe  n- 

OSBS — Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  caused  plaintiff  by  the  sudden  jolt 
or  jar  of  a  train  in  stopping,  evidence  by  omer 
passengers  that  there  was  no  such  jolt  or  jar 
as  would  throw  a  person  about  in  a  seat  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  1295-1306;   Dec  Dig.  f  317.*] 

8.  Dauaqes  (J  132*) — Personal  Injuries — 
Excessive  DAiLAaEa 

In  an  action  by  a  female  plaintiff  to  re- 
cover damages  for  injuries  claimed  to  have 
been  caused  by  the  sudden  stopping  of  the  rail- 
road train  on  which  she  was  a  passenger,  an 
award  of  $7,500  is  excessive,  where  it  appeared 
that  her  present  condition  might  well  be  the 
result  of  previous  trouble  with  her  genitive 
organs,  and  the  medical  testimony  tended  to 
show  that  her  claim  of  injuries  from  jolt  or  jar 
causing  hemorrhages  from  the  bowels  was  un- 
founded. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  f{  372-385,  396;    Dec  Dig.  i  132.»J 

9.  Carriers  (f  319*)- Injuries  to   Passbn- 
OER — Punitive  DAMAasa. 

Where  the  servant  of  a  railroad  company 
turned  a  switch  under  a  passenger  train  which 
was  in  motion,  causing  a  derailment,  punitive 
damages  are  properly  allowed;  the  conduct  of 
the  servant  showing  a  wanton  and  reckless 
disregard  for  human  life. 

[E3d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1338-1345;    Dec.  Dig.  f  319.*] 

10.  TBIAT  ({  125*)— AROUIIENT  of  GoUNSEIr— 

Scope  or  Abquksnt. 

In  their  arguments  to  the  jury,  counsel 
should  confine  tnemselves  to  the  law  and  the 
evidence,  and  it  is  highly  improper  for  them  to 
go  without  the  record  for  Uie  purpose  of  ap- 
pealing to  the  passion  and  prejudice  of  the 
jurors. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  303-307;   Dec  Dig.  |  125.*] 

Appeal  from  Circuit  Court,  Grayson 
County. 

Action  by  Loula  Rowell  against  the  Chica- 
go, St  Louis  &  New  Orleans  Railroad  Com- 
pany and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Louis  A.  Faurest,  of  Elizabethtown,  M.  A. 
Arnold,  of  Leltcbfield,  a  L-  Sivley,  of  Chica- 
go, III.,  Trabue,  Doolan  &  Cox,  Bemjamia  D. 
Warfl^,  and  Ghas.  tL  Moorman,  all  of 
Looiarllle,  for  appellants.  John  0.  Graham 
and  John  Campbell,  both  of  Leltcbfield,  and 
Chapeze  &  Crawford,  of  Louisville,  for  ap- 
pellee. 

CLAY,  C.  Plaintiff  Lonla  Rowell,  brought 
this  action  against  the  Chicago,  St  Louis  & 
New  Orleans  Railroad  Company,  the  lUlnots 
Central  Railroad  Company,  and  the  Louis- 
ville &  NasbvlUe  Railroad  Company  to  recov- 
er damages  for  personal  Injuries  alleged  to 
have  been  caused  by  the  joint  and  concurrent 
negligence  of  defendants.  The  Jury  return- 
ed a  verdict  in  favor  of  plaintiff  for  $7,500. 
Judgment  was  entered  accordingly,  and  the 
railroad  companies  appeal. 

On  the  afternoon  of  December  23,  1910, 
plaintiff,    after   purchasing    a    ticket    trma 
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Ldtehfleld  to  LouisTllle,  boarded  one  of  tbe 
Illlnola  Central  Ballroad  trains  at  Leitcbfleld. 
She  waa  accompanied  by  her  young  son.  She 
first  got  Into  the  coach  next  to  the  rear  coach, 
which  was  a  chair  car.  later  on  she  took  a 
seat  In  the  chair  car,  near  the  front  on  the 
right-hand  side.  When  it  reached  a  point 
near  Fourteenth  and  Magnolia  streets  In 
Louisville,  the  train,  which,  according  to  her 
evidence,  was  running  rapidly,  suddenly  lung- 
ed forward  and  then  backward.  Slie  was 
sitting  in  a  chair  putting  on  her  cloak,  and 
had  her  arms  up.  The  Jerk  of  the  train 
caused  her  right  side,  near  the  waistline,  and 
her  arm  to  strike  the  chair  or  the  wludow — 
she  did  not  know  which.  The  blow  made 
her  sick  and  dizzy,  and  gave  her  a  pain  In 
her  head,  back,  and  side.  She  remained  in 
the  coach  until  every  one  had  left  except  an 
old  man.  Upon  leaving  the  coach,  she  walk- 
ed to  Twelfth  street,  where  she  took  a  car 
for  her  sister's  home  at  Eighteenth  and  Du- 
mesnll  streets.  She  reached  her  sister's  home 
about  8 :20.  She  drank  a  little  coffee,  sat  up 
tor  about  20  minutes,  and  then  retired  for 
the  night  She  slept  badly  during  the  night, 
and  next  morning  suffered  from  a  hemor- 
rhage of  the  bowels.  After  that  she  had  con- 
tinuous hemorrhages  from  the  bowels  up  un- 
til about  a  month  before  the  trial.  On  Sat- 
urday, the  day  after  the  alleged  accident,  she 
was  stUl  weak  and  nervous,  and  suffered 
pain  from  her  back  and  side.  She  had  four 
or  five  hemorrhages  that  day.  On  Sunday 
her  condition  was  about  the  same.  She  had 
several  hemorrhages  that  day.  On  Sunday 
afternoon  she  and  her  sister  walked  ap  to 
see  Mrs.  Talklngton,  who  lived  a  few  squares 
away.  On  Monday  they  spent  the  day  with 
Mrs.  Talklngton.  While  there,  she  had  a 
hemorrhage  from  the  bowels.  On  Tuesday 
she  returned  to  her  home  at  Leitchfleld  be- 
cause she  was  not  feeling  well.  She  did  not 
call  a  physician  until  December  30th,  when 
Dr.  dark  was  sent  for.  She  went  back  to 
Louisville  on  January  23,  1911,  to  be  treated 
by  Dr.  Woody,  and  remained  there  until  Feb- 
ruary 12th.  In  May  she  again  returned  to 
Louisville,  and  went  from  there  to  Frankfort 
to  see  her  mother.  In  November,  1910,  she 
weighed  100  pounds,  Iiad  a  good  appetite  and 
good  health.  She  was  able  to  perform  all 
her  household  duties,  work  in  her  yard  and 
garden,  and  ride  horseback.  Since  the  ac- 
cident she  had  suffered  severe  i>ain,  and 
was  unable  to  work.  At  the  time  of  the  tri- 
al, slie  weighed  about  128  pounds.  Plaintiff 
admitted  that  she  suffered  greatly  from  sup- 
pressed menstruation,  but  claimed  that  she 
never  stayed  in  bed  over  two  or  three  hours 
4it  a  time:  She  admitted  that  the  physicians 
had  to  give  her  somettilng  to  relieve  her  con- 
dition. 

Cbarlie  Taylor,  ^^o  formerly  had  been  a 
irel^t  brakeman  in  the  employ  of  the 
Illinois  Central  Railroad  Company,  testi- 
fied that  on  the  day  of  the  alleged  accident 
lie  was  on  the  east  side  of  the  Illinois  Cen- 


tral Railroad  track  at  Fourteenth  street,  up 
near  what  is  called  Magnolia  street,  when 
the  train  came  into  Louisville,  and  only  a 
short  distance  from  the  place  of  derail- 
meat  A  switchman,  or  Louisville  &  Nash- 
ville man  of  some  kind,  ran  up  to  the  switch, 
and  was  fooling  with  it  The  switch  was 
thrown  between  the  baggage  car  and  the 
first  day  coach.  One  car  went  on  the  main 
track,  and  one  went  down  the  siding  where 
the  Louisville  &  Nashville  crew  wa&  There 
was  a  smash-up,  like  a  mess.  The  passenger 
train  stopped  on  tiie  other  side  of  the  cross- 
ing about  20  or  30  feet  The  train  was  run- 
ning about  15  or  18  miles  an  hour.  The 
first  day  coach  went  down  the  siding  and 
knocked  some  bars  off  of  a  Louisville  ft  Nash- 
ville engine,  and  damaged  the  engine  seme — 
slde-swlped  it  It  was  a  severe  crash.  The 
air  hose  came  apart  The  stop  was  sudden 
and  unusual.  On  cross-examination  he  stat- 
ed that  from  the  Southern  crossing  to  the 
switch  that  was  thrown,  the  distance  was 
about  40  feet  He  did  not  examine  the  hose 
to  see  if  it  had  been  broken,  but  thinks  it 
must  have  been.  The  switch  was  a  Louis- 
ville &  Nashville  switch,  and  the  track  was 
a  Louisville  ft  NashvUie  track  on  which  the 
switch  engine  was  standing.  Did  not  know 
who  the  man  that  threw  the  switch  was. 
He  was  there  with  the  Louisville  ft  Nash- 
ville crew.  Hie  first  coach  and  the  baggage 
car  left  the  track,  but  the  two  rear  coaches 
never  left  the  track. 

Jacob  Rlcketts  stated  that  he  was  a  car 
Inspector  of  the  Louisville  ft  Nashville  Rail- 
road Company.  He  inspected  the  cars  on 
Fourteenth  street  near  the  Southern  cross- 
ing about  one  hour  after  the  accident  The 
front  trucks  of  the  baggage  car  were  on  the 
main  track,  and  the  rear  trucks  were  on  the 
siding.  An  equalizer  bar  on  the  baggage  car 
was  broken,  and  10  siding  boards  on  the 
baggage  car  were  raked.  Hie  air  hose  was 
not  broken.  He  examined  the  hose.  The 
two  rear  coaches  never  left  the  rails.  The 
rear  coach  was  still  on  the  main  track.  The 
Inside  rail  under  the  combination  car  had 
turned  over,  leaving  it  sitting  on  the  ground. 

Dr.  A.  D.  Willmoth,  a  Louisville  physician 
who  had  been  practicing  for  16  years,  and 
who  made  a  specialty  of  surgery  and  diseas- 
es of  women,  testified  that  he  examined 
plaintiff  on  about  April  1,  1911.  She  was 
suffering  from  a  hemorrhage  from  her  womb, 
which  was  turned  back  slightly.  The  tubes 
and  ovaries  on  either  side  were  congested. 
The  womb  itself  was  movable,  with  the  ex- 
ception of  a  all^t  fixation,  and  the  ap- 
pendages were  all^tty  congested.  She  was 
very  toider  over  the  right  kidney,  and  was 
nervous  and  very  weak.  The  womb  was 
larger  than  it  ought  to  be,  and  must  have 
been  painful  while  plaintiff  was  standing  on 
her  feet  as  it  had  a  tendency  to  produce  a 
lagging  sensation.    The  condition  of  the  kid- 
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ney  was  probably  dne  to  contusion.  Plaln- 
tUTs  pulse  would  go  up  when  he  touched 
ttiere,  and  it  gave  her  pain,  showing  that  she 
really  suffered  pain  in  that  region.  In  his 
opinion,  her  condition  was  permanent  unless 
she  was  operated  on.  On  cross-examination 
he  stated  that  hemorrhages  irom  the  bowels 
might  be  caused  by  many  things,  snch  as 
severe  dysentery  or  irritation.  Any  blow 
sufficiently -hard  to  produce  a  hemorrhage  of 
the  bowels  would  most  probably  produce  a 
rapture.  Such  an  injury  is  either  fatal  very 
quickly,  or  the  patient  recovers  in  a  short 
time.  When  he  saw  the  plaintiff  there  was 
no  evidence  of  Injury  of  this  kind.  He  found 
evidence  of  injury  to  the  uterus  only.  It 
was  doubtful  if  the  blow  received  on  the 
back  in  December  would  produce  a  tender- 
ness In  the  kidney  in  the  April  following 
without  displacing  the  kidney.  Never  knew 
of  a  case  where  a  person  sitting  in  a  chair 
rectived  an  injury  that  resulted  in  displace- 
moit  of  the  womb.  This  was  usually  caus- 
ed by  falling  on  the  buttocks  or  feet  Didn't 
think  the  stopping  of  a  passenger  train  twice 
as  hard  as  usual  would  have  produced  the 
condition  in  which  he  found  plaintiff. 

Plaintiff's  sister,  Mrs.  Houtchens,  testified 
that  plaintiff  reached  her  house  about  8 
o'clock.  Plaintiff  seemed  awful  tired,  worn 
ontr  and  nervous.  Did  not  eat  much  supper. 
Remained  up  about  20  minutes  after  arriv- 
ing. She  had  a  hemorrhage  of  the  bowels 
Saturday  morning.  Went  to  Mrs.  Talking- 
ton's  on  Sunday.  Could  then  walk  natural- 
ly. From  her  facial  expression,  she  seemed 
to  suffer  pain.  When  she  woke  up,  she  ap- 
peared restless  and  nervous.  Plaintiff  re- 
turned to  her  home  in  January  and  remain- 
ed about  three  weeks.  She  was  then  poorly, 
lying  down  mpst  of  the  time,  nervous,  and 
having  hemori^ages  of  the  bowels.  Plain- 
tiff had  lost  flesh  and  was  not  able  to  get 
around  much.  When  she  returned  in  May, 
her  condition  was  about  the  same  as  in  Jan- 
uary. 

Dr.  F.  L.  Wilholt  testified  that  he  exam- 
ined plaintiff  and  found  her  suffering  from 
traumatic  neurasthenia.  She  had  a  number 
of  symptoms  of  that  condition,  such  as  ir- 
ritability, headache,  backache,  inability  to 
concentrate  her  thoughts  and  to  read,  strain- 
ing of  the  eyes,  and  vasomotor  disturbances. 
Her  heart  beating  was  very  rapid;  In  the 
neighborhood  of  98,  when  72  was  normal. 
Her  respiration  was  fast  and  shallow.  She 
had  a  tenderness  over  her  right  kidney  and 
spine,  and  a  good  deal  of  congestion  of  the 
nterus,  ovaries,  and  tubes,  entailing  a  good 
deal  of  tronble  at  the  menstrual  periods,  and 
lasting  longer  than  it  should  last  She  had 
lost  some  weight  since  he  examined  her  In 
April.  When  examination  was  made  she  suf- 
fered pain,  and  was  easily  excited.  She  got 
out  of  breath  from  the  least  exertion.  Was 
not  able  to  take  walks  for  any  distance. 
Pain  would  necessarily  accompany  conditions 


which  wete  fotind.  Hw  condition  oh  her 
last  examination  was  worse  than  when  be 
examined  her  nine  months  prior  thereto.  In 
his  opinion,  her  condition  was  permanent 
He  testified  also  that  plaintiff  gave  him  a 
history  of  some  hemorrhages  at  the  time  fol- 
lowing the  accident,  and  of  the  fact  that  she 
had  suffered  pain  at  various  times,  and  had 
lost  weight  On  cross-examination  he  testi- 
fied that  he  examined  plaintiff  for  the  pur- 
imse  of  qualifying  himself  as  a  witness. 
Anything  that  would  deplete  the  system 
would  render  person  subject  to  neurasthenia. 
He  made  no  examination  of  the  bowels,  and 
found  no  evidence  of  hemorrhage  of  the  bow- 
els. 

Five  or  six  of  plaintiff's  neighbors  testified 
that  she  was  stouter  before  the  injury,  and 
was  able  to  do  all  of  her  work  then,  but 
since  the  injury  had  not  been  able  to  do  so. 
Two  or  three  of  them  admitted  on  cross- 
examination  that  plaintiff,  prior  to  the  al- 
leged injury,  had  an  occasional  sick  spell 
which  would  confine  her  to  the  house,  but 
not  over  a  day  at  a  time. 

Dr.  F.  C.  Woody  testified  that  he  examined 
plaintiff  on  January  25,  1911,  in  L>oai8vUI& 
He  found  her  a  tall,  well-developed,  healthy- 
looking  young  woman,  iapparently  weighing 
in  the  neighborhood  of  150  pounds.  She 
looked  worn  and  anxious,  and  was  nerv- 
ous. Her  hands  and  arms  trembled,  which 
condition  she  said  had  come  on  her  since  the 
railroad  accident  Her  bladder  was  disturb- 
ed, and  she  was  unable  to  hold  her  urine. 
She  had  cramps  of  the  bowels  between  ac- 
tions, and  hemorrhages  of  the  bowels  at  ev- 
ery action.  Her  appetite  was  bad,  her  tongue 
coated,  and  her  digestion  impaired.  Looked 
worn  from  loss  of  sleep  because  she  bad  had 
a  headache  that  kept  her  awake.  There  was 
tenderness  down  the  side  of  the  neck,  and 
especially  in  the  back  of  the  head.  Her 
heart  was  normal,  and  there  was  nothing  the 
matter  with  her  left  lung.  Her  respiration 
was  a  litUe  shallow  and  catchy,  which  he 
found  due  to  a  tenderness  in  her  right  lung. 
Her  right  side  was  quite  tender  from  the 
collar  bone  down.  Her  liver  and  abdomen 
were  also  tender,  and  the  tenderness  extend- 
ed around  to  the  back.  On  listening,  he- 
found  a  dullness  and  a  sound  of  congestion 
in  her  lungs,  showing  that  she  had  some 
pneumonia.  Her  ribs  were  very  tender  to  the 
touch.  Could  not  determine  whether  there 
was  a  fracture  or  not  She  complained  of 
great  pain  all  up  and  down  her  sjdne,  and 
pain  in  the  lower  part  of  the  abdomoi.  She 
was  menstruating  at  the  time  so  yon  coold 
not  examine  her  to  see  what  injury  wa» 
there;  During  the  early  part  of  May  he^  Dt. 
Eoonts,  and  Dr.  McMurtry  made  an  enmi- 
nation.  Found  the  womb  tamed  backwardr 
showing  some  injury  or  infection.  She  was 
still  having  pain  In  her  bowels  and  occa- 
sional hemorrhages,  which  he  thoaght  might 
be  doe  to  the  position  of  the  womb.    What 
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caused  it,  he  did  not  know.  Had  thouglit 
that  she  would  improve,  bat  was  disappoint- 
ed at  finding  her  looking  so  thin  and  worn. 
Her  spine  was  very  tender  to  the  touch,  and 
her  condition  never  improved.  Thought  that 
her  health  would  be  permanently  impaired. 
On  croas-ezamlnatlon  stated  that  the  con- 
gested condition  of  the  lungs  had  disap- 
peared. 

Dr.  W.  S.  dark  stated  that  he  had  known 
plaintiff  for  three* or  four  years,  had  been 
her  family  physician.  Prior  to  her  alleg- 
ed injuries,  she  was  a  stout,  healthy  wo- 
man. When  he  was  first  called  to  treat  her 
on  December  80, 1010,  she  was  suffering  with 
a  pain  in  her  back  and  in  her  side.  Her 
tempnature  was  102.  Found  her  sixth  or 
seventh  rib  on  the  right  side  broken  near  the 
spine.  She  was  very  tender  along  the  spine, 
and  very  nervous.  Saw  her  various  times 
thereafter.  Examined  her  during  the  month 
of  April,  1911.  Site  was  still  tender  along 
the  spine  near  the  broken  rib,  but  had  no 
fever.  Made  a  vaginal  examination,  but  was 
unable  to  discover  anything  wrong  there. 
She  claimed  to  have  had  hemorrhages  from 
the  bowels,  but  he  knew  nothing  as  to  this 
except  what  she  said.  When  he  first  exam- 
ined her,  he  thought  she  would  recover,  but 
she  had  not  done  so.  She  had  lost  a  good 
deal  of  flesh,  her  appetite  was  bad,  and  she 
frequently  had  to  take  a  narcotic  before  she 
could  sleep.  On  cross-examination  he  stated 
that  there  was  nothing  wrong  with  her  womb 
or  female  organs  when  the  examination  was 
made  In  April.  He  visited  her  frequently  be- 
fore the  alleged  injury.  She  had  painful 
menstruation.  Frequently  he  bad  to  give 
her  something  to  relax  her.  As  soon  as  the 
period  was  established,  she  would  be  up. 
This  condition  rarely  ever  lasted  over  12  or 
14  hours.  When  he  first  saw  her,  in  Decem- 
ber, 1910,  she  probably  had  a  slight  attack 
of  pneumonia.  He  gave  her  medicine  ordi- 
narily given  to  relieve  a  severe  cold,  and  the 
congestion  of  the  lungs  cleared  up  in  eight  or 
nine  daya 

H.  0.  Houtchens,  plaintiff's  brother-in-law, 
testified  that  she  came  to  his  house  about 
9  o'clock.  She  looked  tired  and  worn  out. 
She  retired  in  about  an  hour.  On  Sunday 
she  seemed  worse,  and  got  worse  all  the  time 
she  was  there.  Then  she  came  back  to  his 
home  in  about  six'  months.  Did  not  recall 
any  visit  in  January,  191L 

The  evidence  for  tiie  defoidants  is  as  fol- 
lows: Miss  Sallie  Heiner  and  Miss  Ada  May 
Meredith,  who  were  seated  just  across  the 
aisle  from  the  plaintiff,  testified  that  the 
train  was  going  slowly  at  the  time  it  stop- 
ped, and  that  there  was  no  unusual  jerk  or 
Jar  of  the  train.  Neither  of  these  witnesses 
knew  that  the  train  was  derailed  untU  some 
one  came  tato  the  train  and  Informed  tbem 
of  this  fact  They  both  say  that  the  plain- 
tiff was  not  thrown  or  Jerked  In  any  way. 

Miss  Bertha  Morgan,  a  school-teacher,  X. 


E.  Sanders,  a  concrete  contractor,  W.  C. 
Hager,  a  journalist,  Harry  Jack,  a  Journalist, 
and  his  wife,  W.  O.  Lee,  who  travels  for  the 
Courier-Jonmal  Company,  0.  M.  Brame,  who 
travels  for  the  Bowling  Green  Nursery  Com- 
pany, and  W.  P.  Yancleave,  a  farmer  resid- 
ing at  Hodgensvine,  all  testified  that  they 
were  on  the  train  in  question,  and  that  the 
train  was  moving  slowly  and  stopped  in  the 
ordinary  way,  without  any  unusual  Jar  or 
jerk. 

Mrs.  Talkhigton  testified  that  plaintiff  vis- 
ited her  on  Sunday  afternoon  and  Monday 
following  the  derailment  Plaintiff  told  her 
of  the  derailment  but  made  no  complaint 
of  having  been  injured  in  any  way,  or  of 
being  unwell.  Plaintiff  had  no  hemorrhages 
at  her  house. 

Dr.  Lewis  S.  McMurtry,  a  specialist  In  the 
diseases  of  women  and  abdominal  surgery, 
testified  that  he  examined  plaintiff  under 
order  of  court  on  April  12,  1911.  When  he 
made  the  examination,  Drs.  Clark,  Wood,  and 
Willmoth  'were  present  He  found  nothing 
the  matter  with  her  lungs,  spine,  bowels,  or 
womb.  There  was  no  evidoice  of  any  injury 
to  the  bowels.  He  Itad  never  known,  in  a 
practice  of  30  years,  an  instance  of  h^nor- 
rhage  of  the  bowels  from  a  blow  on  the 
surface  of  the  body.  Could  not  understand 
how  a  blow  on  the  surface  of  th6  abdomen 
could  produce  a  hemorrhage  from  the  alimen- 
tary canaL  If  it  were  possible  to  give  a 
blow  causing  such  injury,  It  would  be  in  the 
abdomen,  and  the  plaintiff  could  not  sit  up 
or  walk.  Found  plaintiff's  uterus  In  its  nat- 
ural condition,  and  her  ovaries  and  tubes 
normal  and  free  from  diseases  and  adhesions. 
Found  no  trouble  with  the  kidneys.  Never 
beard  of  such  a  thing  as  falling  of  the  womb 
being  caused  by  a  blow  to  the  womb  while 
sitting  down.  Plaintiff,  however,  was  not 
well.  Her  nutrition  was  not  good.  Her  gen- 
eral nervous  tone  was  below  par.  This  may 
be  due  to  a  variety  of  causes,  and  Is  not  an 
organic  disease.  Great  pains  during  the  men- 
strual period  are  often  associated  with  neu- 
rasthenia. The  duration  of  pneumonia  from 
traumatism  is  from  12  to  14  days. 

Dr.  L.  Eoontz  testified  that  he  was  a  sur- 
geon and  examined  plaintiff  in  connection 
with  Dr.  McMurtry  on  April  12,  1911.  The 
examination  was  thorough.  Found  no  evi- 
dence of  any  injury  to  the  spine.  Never 
knew  of  a  hemorrhage  of  the  bowels  being 
caused  by  a  blow  on  the  outside  of  the  body. 
We  do  find  hemorrhages  of  the  bowels  from 
other  causes.  Plaintiff's  uterus  and  tubes 
were  in  normal  condition.  There  was  no 
trouble  with  the  lungs,  spine,  or  kidneys. 
The  reflexes  were  normaL  Plaintiff  had 
neurasthenia,  and  this  was  not  caused  by  any 
organic  trouble.  The  painful  conditions  dur- 
ing menstruation  are  evidence  of  neurasthe- 
nia. 

[1]  The  defendants  were  not  entiUed  to  a 
per^nptoiy  instruction  because  the  petition 
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charged  tbat  the  coach  In  which  plaintiff  was 
riding  waa  derailed,  while  the  proof  showed 
that,  as  a  matter  of  fact.  It  was  not  derailed, 
but  remained  on  the  track.  The  negligence 
specified  in  the  petition  is  "the  carelessness 
of  the  defendants  and  each  of  them  in  the 
construction,  maintenance,  and  operation  of 
the  tracks,  roadbeds,  switches,  and  turn- 
outs and  the  operation  of  said  trains  and  de- 
fects in  said  locomotlTes  and  cars"  by  which' 
plaintiff's  said  Injuries  were  produced  and  in- 
flicted. It  is  true  that  the  petition  does  al- 
lege that,  by  the  Joint  and  concurrent  negli- 
gence and  culpable  carelessness  of  defendants, 
and  each  of  them,  the  coach  in  which  plain- 
tiff was  riding  was  wrecked,  derailed,  and 
thrown  off  the  track,  thereby  seriously,  per- 
manently, and  painfully  injuring  the  plaintiff, 
etc.  The  derailment  of  the  coach  is  not  the 
ground  of  negligence  relied  on,  but  merely 
the  result  The  fact  that  the  plaintiff  al- 
leged too  much  will  not  defeat  a  recovery. 

[2,  t]  There  was  evidence  tending  to  show 
that  the  switch  was  turned  under  the  train 
while  In  motion  by  a  Louisville  &  Nashville 
switchman,  and  that  the  train  itself  was 
wrecked.  If  the  train  was  wrecked  by  the 
negligence  of  the  defendants,  and  plaintiff 
was  thereby  injured,  she  is  entitled  to  re- 
cover, even  though  the  coach  in  which  she 
was  riding  was  not  derailed. 

The  railroads  did  not  introduce  any  evi- 
dence to  the  effect  that  it  was  not  a  Louis- 
ville &  Naahville  switchman  that  ttirew  the 
switch,  or  that  the  accident  did  not  happen 
upon  the  Louisville  &  Nashville  track.  In 
the  absence  of  such  evidence,  we  think  the 
testimony  of  Charlie  Taylor  was  sufficient 
to  take  the  case  to  the  Jury  on  that  ques- 
tion. If  It  be  true  that  the  accident  hap- 
pened on  an  Illinois  Central  train,  and  that 
the  switch  was  turned  by  a  Louisville  & 
Nashville  switchman,  and  the  tracks  were 
leased  by  the  Chicago,  St.  Louis  &  New  Or- 
leans Ballroad  Company  to  the  Illinois  Cen- 
tral Railroad  Company,  and  Jointly  used  by 
the  Illinois  Central  Railroad  Company  and 
the  Louisville  &  Nashville  Railroad  Com- 
pany, a  fact  which  seems  to  be  admitted  by 
the  pleadings^  then  we  conclude  that,  for  the 
negligence  of  the  switchman,  all  three  of 
the  railroad  companies  are  liable.  McCabe's 
Adm'z  V.  Maysville  &  B.  S.  R.  Co.,  112  Ky. 
861,  66  S.  W.  1054,  23  Ky.  Law  Rep.  2328; 
I.  C.  B.  Co.  V.  Sheegog's  Adm'r,  126  Ky. 
254,  103  S.  W.  323,  31  Ky.  Law  Rep.  691; 
L.,  H.  &  St  L.  R.  Co.  V.  Kessee,  103  S.  W. 
261,  31  Ky.  Law  Rep.  617. 

[4]  The  court  improperly  permitted  the 
plaintiff  to  testify  that  no  one  of  the  em- 
ployes on  tile  train  on  which  she  was  rid- 
ing assisted  her  off  the  train.  She  states 
that  she  did  not  inform  any  one  that  she 
was  injured.  Unless  they  knew  that  she 
was  injured,  there  was  no  necessity  for  of- 
fering her  any  assistance. 

[(]  The  court  erred  in  permitting  Dr.  Wll- 


holt  to  detail  in  part  the  history  of  ber  case 
as  given  by  plaintiff.  Where  a  physician  ex- 
amines a  witness  for  the  purpose  of  treat- 
ment he  may  testify  to  what  the  patient 
said.  Where,  however,  he  examines  a  pa- 
tient for  tlie  purpose  of  qualUying  Wmaelf 
as  a  witness,  he  will  not  be  i)ermltted  to 
do  so.  Dr.  Wilholt  admits  that  he  examined 
plaintiff  for  the  purjiose  of  testifying.  That 
l>eing  true,  what  the  plaintiff  said  to  him 
was  not  admissible  as  evidence.  C.  &  O.  R. 
Co.  V.  Wiley,  134  Ky.  461,  121  S.  W.  402. 

[I]  It  was  likewise  Improper  to  permit 
Mrs.  Harrison  Roberts,  over  defendants'  ob- 
jection, to  pronounce  the  plaintiff  "a  well 
woman  prior  to  the  allied  injuries."  She 
was  not  an  expert  and  should  not  have 
been  permitted  to  give  an  opinion  on  such 
matters.  She  had  a  right  to  describe  the 
appearance  of  plaintiff,  before  and  after  the 
accident,  and  to  tell  any  facts  she  knew  In 
connection  with  the  plaintiff's  ability  or  lack 
of  ability  to  move  about  and  perform  her 
usual  household  duties,  thus  leaving  to  the 
Jury  to  determine  the  conditions  from  the 
facts  so  testified  to.  Illinois  Life  Insurance 
Co.  V.  De  Lang,  124  Ky.  560,  99  S.  W.  616, 
30  Ky.  Law  Rep.  753. 

[7]  When  counsel  tor  defendants  asked 
Miss  Bertha  Morgan  if  there  was  any  such 
Jolt  or  Jar  as  would  throw  a  person  about 
in  the  seat,  the  court  should  have  permitted 
the  witness  to  answer.  The  same  ruling 
should  have  been  made  when  the  witness  T. 
E.  Sanders  was  asked,  "Did  that  stop  of  the 
train  Jerk  you  or  anybody  there  In  your 
view,  Mr.  Sanders?" 

[I]  The  weight  of  the  evidence  Is  to  the 
effect  that  no  unusual  Jar  or  Jerk  attended 
the  stopping  of  the  train  on  which  plaintiff 
was  riding,  and  that  plaintiff  was  not  Jerked 
or  thrown  at  the  time  the  train  stopped. 
Conceding,  however,  that  she  was,  the  evi- 
dence is  by  no  means  satisfactory  that  the 
injuries  which  she  claims  to  have  suffered 
were  caused  by  any  Jar  or  Jerk  which  she 
received  on  the  occasion  in  question.  Prior 
to  the  time  of  the  alleged  injury,  plaintiff 
suffered  greatly  from  suppressed  menstrua- 
tion ;  so  much  so  that  her  own  witness  and 
physician  testified  tliat  it  was  frequently 
necessary  to  give  her  medicine  to  relieve 
this  condition.  This  of  Itself  was  sufficient 
to  account  for  the  congested  condition  of  the 
uterus,  and  it  is  altogether  Improbable  that 
this  condition  was  in  any  wise  contributed 
to  by  any  shock  that  she  received  on  the 
train.  Nor  is  there  any  definite  testimony 
tending  to  show  that  the  hemorrhages  of  the 
bowels  from  which  she  claims  to  have  suf- 
fered were  probably  produced  by  a  blow. 
Old  and  prominent  .pliysiclans  testified  that 
in  a  number  of  years  of  practice,  they  never 
knew  of  such  a  thing.  To  have  caused  tlUs 
condition,  the  blow  must  have  been  a  very 
severe  one,  and  It  is  hardly  probable  that 
the  plaintiff,  liad  she  received  such  a  blow. 
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woold  hare  failed  to  call  the  attention  of 
some  one  on  the  train  to  the  fact,  or  would 
have  failed  to  mention  It  to  her  friend,  Mrs. 
TalUngton,  with  whom  she  spent  the  day. 
If  it  be  tme  that  she  suffered  greatly  from 
suppressed  menstruation,  as  shp  herself  ad- 
mits, and  as  Dr.  Hall  testifies,  and  if  it  be 
true,  as  Dr.  Woody  says,  that  she  was  sub- 
ject to  great  flooding  when  her  periods 
came.  It  is  much  more  probable  that  the 
neurasthenia  from  which  she  is  suffering  is 
due  to  this  condition  rather  than  to  any 
blow  that  she  received  on  the  occasion  of 
the  wreck.  The  congested  condition  of  her 
InngB  has  passed  away.  Her  rib,  if  It  was 
fractured,  has  grown  together.  Her  kidney 
is  not  shown  to  bare  been  permanently  in- 
jured. We  therefore  conclude  that  a  verdict 
of  $7,500,  under  these  circumstances,  la  ex- 
cessive. 

Instruction  Xo.  1  Is  not  subject  to  the  crit- 
icism that  It  assumes  that  the  switchman 
operating  the  switch  was  the  agent  of  the 
three  railroad  companies.  The  court  told 
the  Jury  that  he  was  the  agent  or  employe 
of  the  three  defendants  only  in  the  event 
that  the  Jury  believed  from  the  evidence  that 
he  was  the  employ^  of  the  Louisville  A 
Nashville  Railroad  Company.  On  another 
trial  the  court,  in  submitting  the  questions 
set  forth  in  instruction  No.  2,  will  also  sub- 
mit the  question  whether  or  not  plaintiff 
was  thereby  Injured. 

[S]  It  was  not  error  to  give  an  instruction 
authorizing  the  recovery  of  punitive  damages 
agalnat  the  IiOUlsvUle  &  Nashville  Railroad 


Company.  If,  as  a  matter  of  fact,  the  per- 
son turning  the  switch  was  the  employ^ 
of  that  company  and  turned  the  switch  un- 
der the  moving  train,  his  conduct  showed 
such  a  wanton  and  reckless  disregard,  for 
human  life  as  to  authorize  the  infliction  of 
exemplary  damages.  Louisville  &  Nashville 
R.  R.  Co.  T.  Smith,  135  Ky.  462,  122  8.  W. 
806. 

[1 0]  Our  attention  has  been  called  to  sev- 
eral instances  where  counsel  for  plaintiff 
went  outside  of  the  record  la  arguing  the 
case  to  the  Jury.  We  have  uniformly  held 
that  counsel,  in  making  their  arguments  to 
the  Jury,  should  confine  themselves  to  the 
law  and  the  evidence,  and  should  not  go  out- 
side of  the  record  for  the  purpose  of  bring- 
ing to  the  attrition  of  the  jury  matters 
which  have  no  bearing  whatever  on  the 
questions  at  issue,  and  which  are  conveyed 
to  the  jury  for  the  sole  purpose  of  Inflaming 
their  passions  and  exciting  their  prejudice. 
L.  4  N.  R.  Co.  V,  Crow,  107  S.  W.  808,  82 
Ky.  Law  Rep.  1145 ;  Ky.  Wagon  Mfg.  Co.  v. 
Duganlcs,  113  S.  W.  129;  I.  C.  Ry.  Co.  y. 
Proctor,  122  Ky.  92,  89  8.  W.  714,  28  ECy. 
Law  Rep.  698;  It.  &  N.  R.  Co.  v.  Payne, 
138  Ky.  274,  127  8.  W.  993,  Ann.  Cas.  1912A, 
1291.  We  deem  it  unnecessary  to  take  up 
and  consider  the  alleged  Instances  of  mis- 
conduct, but  wUl  content  ourselves  with  call- 
ing the  attention  of  counsel  for  the  necessity 
of  confining  their  arguments  within  the  lim- 
its indicated. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 
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DOLPHIN  ▼.  KLANN. 

(Saprem«  Court  of  Miseonri,  DiTlsion  Mo.  2. 

Not.  18,  1912.    B«bearing  Denied 

Dec.  10,  1912.) 

1.  Appeal  and  Ebbob  (|  1010*)— Fihdiros— 
Conclusive  NK88. 

A  finding  by  the  court,  rendered  without 
the  giving  of  any  declarations  of  law,  will  not 
be  disturbed  where  there  ia  any  evidence  to 
support  It. 

['EH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  8979-3982,  4024;  Dec. 
Dig.  i  1010.»] 

2.  BOURDABIES        (I      83*)— PBSSmiPTIOIfS  — 

Plats. 

Under  Rev.  St  1009,  {  10290,  requiring  one 
laying  out  an  addition  to  cause  to  be  made  an 
accurate  plat  particularly  describing  lota  by 
nombera  and  their  precise  length  ana  width,  the 
law  preanmes  that  an  accurate  survey  and 
marking  on  the  ground  formed  the  basis  for 
a  plat  ao  that  the  lots  may  be  identified. 

[Ed.  Note.— For  other  casea,  see  Boundanea, 
Cent  Dig.  Si  146-152;   Dec.  Dig.  I  33.*] 

8.  BouKDABixB  (I  33*)— Plats— SuBTBTB. 

A  idat  of  an  addition  comprising  land  bor- 
dering on  a  railroad  right  of  way  ahowed  that 
the  course  of  the  raifroad  was  not  straight 
The  lengths  of  the  lines  running  east  and  west 
as  boundaries  of  the  lots  were  marked  on  the 
plat  The  lots  bordering  on  the  railroad  were 
irregular  in  shape,  and  the  lengths  of  their 
boundaries  were  marked  accordingly.  An  old 
fence  waa  placed  in  accordance  with  courses 
and  distances  called  for.  Held  to  justify  a  find- 
ing that  a  survey  was  actually  made  before  the 
making  of  the  plat,  and  a  surveyor  seeking  to 
establish  dllferent  Imea  most  ahow  good  grounds 
therefor. 

[Ed.  Note.^For  other  caaea,  aee  Boundaries, 
Cent  Dig.  i|  146-152;   Dec.  1%.  |  33.*] 

4.  BOUNDABIBB     ({    8*)— Moi(uiaEN<is-GALi.a 
roB  Distances. 

An  unmarked  line  ia  not  a  natural  or  arti- 
ficial monument  and  does  not,  when  called  for 
in  a  deed,  overcome  a  call  for  distance;  but 
the  latter  will  prevaiL 

[Ed.  Note.— For  other  casea,  aee  Boundarlea, 
Cent  Dig.  {{  8-41;   Deo.  Dig.  I  3.*] 

6.  BOURDABIES  (i  8*)— SuBVETs— Calls  pob 

Distances. 

Where  a  surveyor  waa  not  the  county 
aurveyor  when  he  made  a  resurvey  of  a  plat- 
ted addition,  and  be  did  not  give  any  data  from 
which  he  made  the  survey,  such  as  his  starting 
points,  the  survey  did  not  overcome  the  calls 
for  distances  in  the  plat 

[Bid.  Note.— For  other  casea,  see  Boundaries, 
Cent  Dig.  li  8^1;  Dec.  Dig.  8  8.*] 

6.  BouNDABiEB  (I  55*)— Ilxeoal  StnVETS. 

A  survey  which  violates  the  act  of  Con- 
gress requiring  that,  in  subdividing  fractional 
sections  on  the  west  side  of  a  township,  the 
surplus  over  40  chains  in  width  shall  go  to 
the  west  side  of  the  section,  is  illegal. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  278,  279;   Dec.  Dig.  {  65.*] 

7.  Ejectment  (|  86*) -Possession  or  De- 
fendant—Title OF  Plaintiff. 

Where,  in  ejectment,  defendant  waa  in 
poasession  claiming  under  a  plat  of  an  addi- 
tion as  actually  laid  out  on  the  ground,  plain- 
tiff could  not  recover  except  by  affirmatively 
showing  a  better  right 

[Ed.  Note. — For  other  cases,  aee  Ejectment, 
Cent  Dig.  §S  238-245;   Dec.  Dig.  f  86.*] 


8.  BOUNDABIEB  ({  58*)— PSBBUXPnOm— 8UB- 

VETS. 

Where  a  anrvey  la  Qlegal  in  a  matter 
which  the  court  knowa  about  it  will  not  pre- 
sume that  It  is  correct  in  those  particulars  as 
to  which  It  ia  not  informed. 

[Ed.  Note. — For  other  cases,  see  Boundariea. 
Cent  Dig.  11  264-267;    Dec.  Dig.  {  53.*] 

9.  BouNDABiES  ({  10*)— Additions— Platb. 

A  plat  of  an  addition  must  be  taken  as  a 
whole,  and  a  corner  will  not  be  ao  changed  aa 
to  cause  a  shifting  of  the  position  of  all  the 
lots  in  the  addition. 

[Ed.  Note. — For  other  cases,  see  Boundariea, 
Cent  Dig.  {{  90,  91;   Dec.  Dig.  |  la*] 

Blair,  C,  dissenting. 

Appeal  from  Circuit  Coort,  Greene  Goim- 
ty;  Jas.  T.  Neville,  Judge. 

Action  by  John  Dolpbin  against  Bertha 
Klann.  From  a  Judgment  for  plaintlfl,  de- 
fendant appeals.  Beversed  and  remanded 
for  new  trial. 

This  Is  an  ejectment  snlt  to  recover  i>08- 
session  of  a  strip  12%  feet  wide,  which  the 
plaintlfr  alleges  is  the  east  part  of  lot  20  In 
blo<^  2  of  Chamberlain's  addition  to  Spring- 
field. The  defendant  claims  that  the  strip 
conatltates  the  west  part  of  lot  21  In  said 
block.  It  is  agreed  that  plaintiff  owns  lots 
19  and  20  and  that  the  defendant  owns  lots 
21  and  22,  and  the  dispnte  is  as  to  the  bound- 
ary line.  The  case  was  tried  wlthont  a 
jury.  On  the  written  request  of  defendant, 
the  court  made  a  special  finding  of  the  facta 
and  found  for  plaintiff.  The  defendant  has 
appealed. 

On  March  21,  1887,  one  McCann  conveyed 
to  Chamberlain  a  tract  of  land  deacrlbed  aa 
follows:  "Beginning  In  the  center  ot  Wal- 
nut street  aa  laid  down  In  Robberson'B  addi- 
tion to  the  city  of  Springfield,  Mo.,  eleven 
bnndred  and  twenty-three  (1,123)  feet  east 
of  the  range  line  dividing  range  twenty-one 
(21)  and  twenty-two  (22);  thence  east  along 
center  of  Walnut  street  projected  four  hun- 
dred ninety-six  and  three-tenths  (496.3)  feet 
to  the  west  line  of  the  right  of  way  of  the 
Springfield  &  Southern  Hallway;  tbence 
south  and  east  on  and  along  said  west  line 
of  the  right  of  way  nine  hundred  fifty-four 
(954)  feet  to  a  point  on  the  east  line  of  the 
west  half  of  the  southwest  quarter  of  the 
northeast  quarter  of  section  nineteen  (19), 
township  twenty^nlne  (20)  north,  range 
twenty-one  west  of  the  fifth  (6tb)  P.  M.; 
thence  south  on  said  line  one  hundred  and 
seventy  (170)  feet  to  the  center  of  Cherry 
street  projected;  thence  west  on  and  along 
said  center  of  Cherry  atreet  projected  six 
hundred  and  sixty-two  (662)  feet  to  the 
center  of  said  section  nineteen  (19);  thence 
north  and  along  the  line  dividing  the  east 
and  west  halves  of  section  nineteen  (19) 
four  hundred  and  seventy-two  (472)  feet  to 
the  center  of  Elm  street  projected;  thoice 
west  on  and  along  the  center  of  said  Elm 
street  projected  three  hundred  and  thirty 
(330)  feet;  tbence  north  five  hundred  and 
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nineteen  feet  to  the  center  of  Walnnt  street 
projected;  the  place  of  beginning.  Reserving 
for  the  ordinary  purposes  of  roads  and  high- 
ways a  strip  of  thirty  (80)  feet  off  the  north 
and  sonth  side  and  sixty  feet  through  the 
center  portion  mnnlng  from  the  point  where 
Elm  street  projected  Joins  this  tract  of  land 
to  the  right  of  way  of  the  Springfield  & 
Southern  Railway." 

On  April  6,  1887,  Chamberlain  filed  a  duly 
-executed  and  acknowledged  plat  of  said  ad- 
■dltlon  In  the  office  of  the  recorder  of  deeds, 
In  which  the  land  Indnded  was  described 
Just  as  in  the  deed  to  hloL  The  plat  1>  as 
XoUows; 


where  defendant  claims  that  It  Is,  and  that 
on  a  part  of  that  line  as  claimed  by  the  de- 
fendant there  was,  shortly  before  the  trial, 
an  old  fence  which  had  Indtosed  defendant's 
garden. 

The  plalntur  claims  that  the  east  bound- 
ary of  the  W.  %  of  the  S.  W.  ^  of  the  N.  E. 
^  of  the  section  la  18  feet  further  east  than 
is  called  for  by  the  distance  of  854  feet 
along  the  right  of  way,  and  that  the  descrip- 
tion In  the  plat  should  be  so  construed  as  to 
hold  that  such  line  is  the  east  boundary  of 
the  addition.  Plaintiff  also  claims  that  the 
center  of  the  section  is  12Vi  feet  further  east 
than  is  called  for  by  such  meaanrements. 


dmCII  OF StenoN  l7-}g-r-r-TT 


It  la  conceded  by  the  evidence  on  both 
-sides  that  the  starting  point  and  the  dis- 
tance along  the  north  boundary  of  the  addi- 
tion are  correct,  and  that  by  following  the 
right  of  way  of  the  railroad  southeestward- 
ly  the  distance  of  Just  954  feet  called  for, 
and  running  thence  south  170  feet  Just  reach- 
es the  center  of  Cherry  street,  and  that  run- 
ning thence  west  with  Cherry  street  662  feet 
Just  reaches  an  old  post  and  wire  fence, 
which  runs  a  short  distance  north  and  is 
tiience  continued  by  a  hedge  fence;  and 
«acb  evidence  of  both  sides  shows  that,  with 
the  boundaries  of  the  addition  thus  run,  the 
line  between  the  plaintiff  and  defendant  Is 


Mr  Culler,  who  had  been  county  surveyor 
for  3%  years,  made  a  survey  by  which  he 
located  the  line  between  the  parties  at  the 
place  contended  for  by  the  defendant 

Mr.  Phillips,  who  had  been  county  survey- 
or and  city  engineer  and-  surveyor  under  the 
government,  testified  as  follows:  "Q.  Now 
I  will  ask  you.  In  accordance  with  that, 
where  the  west  line  of  Mr.  Dolphin's  lot 
No.  19  would  be,  according  to  Mr.  Culler's 
survey  there?  Where  would  it  be  In  refer- 
ence to  the  poles  of  the  street  railroad  com- 
pany In  the  street  there?  A.  It  would  be  in 
the  neighborhood  of  12  feet  west  Q.  In  the 
street?    A.  Yes,  sir.    Q.  Now  It  would  come 
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Clear  outside  of  the  poles  of  the  street  rail- 
way there?  A.  I  think  so.  Q.  What  lot  was 
taken  for  that  street?  Ai  Eighteen.  Q.  Now 
Mr.  Schmook  asked  you  about  the  west  line, 
Is  it?  A.  For  a  short  distance  it  Is  an  old 
I>08t  and  wire  fence  running  north,  and 
then —  Q.  Well,  next  to  Cherry  street,  what 
sort  of  a  fence  is  It?  A.  At  the  soatbweet 
comer  of  the  addition?  Q.  Tes.  A.  It  is 
an  old  wire  fence,  and  then  mns  into  a 
hedge  fence.  Q.  Where  is  that  fence  in  ref- 
erence to  the  center  line  of  the  addition 
there,  the  line  mentioned  in  the  description 
in  the  plat  here?  A.  It  is  12  feet  further 
west  Q.  I  will  aslc  you  if  you  know  wheth- 
er on  the  east  of  that  addition  if  there  is 
a  tract  of  land,  according  to  Mr.  Culler's 
surrey  if  he  is  correct.  If  there  Is  any  land 
not  claimed  by  anybody  in  the  addition 
there?  Is  there  a  strip  over  there  on  the 
east?  A.  There  would  be;  yea,  sir.  Q.  Of 
how  much?  A.  It  would  leave  18  feet  over 
there.  Q.  Now  take  this  fence  on  the  west 
which  you  say — the  hedge  fence  which  you 
say  is  12  feet  west  of  the  center  line;  how 
does  that  correspond  with  the  line  of  the 
tract  south  of  that,  with  the  west  line  of 
Pickwick  place?  A.  It  would  correspond 
very  closely.  Q.  That  fence  or  that  line  as 
you  claim  it  does  that  correspond  with  the 
west  line  of  Pickwick  place?  A.  Yes,  sir;  it 
is  on  the  line  with  those  old  trees,  an  old 
fence  before  the  old  fence  was  taken  down. 
Q.  The  line  thron^^  the  center  of  the  section 
as  you  found  it  there  corresponds  with  the 
west  line  of  Pickwick  place?  A.  Yes,  sir;  it 
corresponds  with  the  line  of  trees.  Q.  Have 
you  surveyed  that  section  19  pretty  general- 
ly? A.  Yes,  sir.  Q.  You  know  where  the 
section  lines  are?    A.  Yes,  sir." 

He  also  tesUfled:  "Q.  Now  did  you  and 
Mr.  Culler  make  that  survey  In  the  center 
of  Walnut  street  along  the  railroad  right 
of  way  954  feet?  A.  We  did.  Q.  Now  when 
you  came  to  the  954  feet  were  you  to  the 
center  of  Cherry  street?  A.  Not  anit&  It 
don't  quite  reach  the  intersection  of  Cherry 
street  Q.  Now  when  you  got  954  feet  you 
got  to  the  section  line,  or  the  half  section 
line,  which  is  It?  A.  It  is  a  quarter  quarter 
line.  But  It  don't  reach  it  Q.  How  many 
feet  east  or  west  of  that  quarter  quarter 
line  is  itJ?  A.  About  18  feet  Q.  Which 
way?  A.  This  954  feet  stops  short  of  it 
Q.  Now  what  section  is  that  In?  A.  Nine- 
teen. Q.  That  is  in  section  19.  Is  section 
19  a  section  that  contains  lots?  A.  Yes,  sir. 
Q.  On  the  west?  A.  Yes,  sir;  fractional 
section.  Q.  The  consequence  Is  that  they 
measured  what  would  be  to  the  section  line 
if  the  forties  were  exact  forties?  A.  Yes, 
except  two  feet  Q.  Are  the  lots  there  full? 
A  They  are  more  than  full.  They  are 
S  feet  full.  They  have  allowed  2  feet 
Q.  So  this  964  feet  caU  lacks  about  18  feet 
is  It  18  feet  west?  A.  The  954  feet  strikes 
a  point  18  feet  west  of  this  quarter  quarter 


line.  Then,  if  we  run  straight  south,  we 
would  run  parallel  with  this  line  18  feet  from 
it  Q.  So  that  is  18  feet  west  of  this  quarter 
quarter  line?  A.  Yes,  sir.  But  if  we  stop 
at  the  954  feet  and  proceeded  from  there, 
as  we  did,  there  is  where  we  located  the 
Iron  pin.  Q.  If  yon  go  on  to  where  you 
strike  the  quarter  quarter  line  before  yon 
turn  south — well  now  the  way  yon  did,  going 
the  954  feet  then  the  next  call  south  is  170 
feet?  A  Yes,  sir."  Also:  "Q.  Then  run- 
ning southeast  along  the  west  line  of  the 
right  of  way  954  feet,  and  from  there  south 
to  the  center  line  on  Cherry  street  and  from 
there  west  to  the  old  fence,  allows  for  all  of 
the  lots  in  this  addition  according  to  the 
plat  fronting  on  the  north  side  of  Cherry 
street?  A.  Yes,  sir.  Q.  And  it  was  based 
upon  that  that  you  and  Mr.  Culler  agreed 
and  set  this  iron  pin?  A.  We  supposed 
that  was  the  way  it  was  surveyed.  The 
Court:  Q.  If  you  go  to  the  range  line  on 
Walnut  street  and  then  survey  east  1,123 
feet  to  the  beginning  point  and  then  make 
all  the  calls  in  this  plat  to  the  southwest 
comer  of  the  addition,  you  will  be  in  the 
center  of  Cherry  street  on  the  line  of  that 
old  fmce?  A.  Yes,  sir.  Q.  You  don't  know 
whether  it  is  west  of  the  center  of  the  section 
12  feet  or  not?  A.  That  is  according  to  the 
distances  given  in  the  calls.  Q.  If  you  go  the 
distances  given  in  the  calls,  you  will  wind 
up  on  Cherry  street  on  that  line?  A.  Yes, 
sir.  Q.  But  yon  will  never,  strike  the  east 
line  as  called  for  as  one  of  the  calls?  A 
Possibly,  not  quite.  Q.  Did  you  survey  that 
to  see  that  the  center  of  the  section  would 
be  12%  feet  east  of  the  old  hedge  fence? 
A.  Yes,  sir.  Yes,  I  run  both  section  lines 
through  there."  There  is  no  evidence  show- 
ing that  there  was  ever  at  any  time  any 
monument  or  object  marking  Uie  location 
of  the  center  line  of  the  section  or  of  the 
east  line  of  the  W.  %  of  the  S.  W.  ^  of 
the  N.  E.  Vk  of  the  section  at  the  places 
where  the  plalntifT  claims  that  such  Unes 
are;  and  there  is  no  evidence  that  such 
lines  were  ever  so  located  by  a  survey  exc^>t 
the  evidence  of  Surveyor  Phillips  as  above 
set  out 

Plaintiff's  evidence  showed  that  the  18-foot 
strip  on  the  east  is  not  claimed  by  any  one 
adversely  to  the  owner  of  the  adjacent  lot 
and  there  is  no  evidence  that  the  12%-foot 
strip  on  the  west  of  the  addition  is  ao 
daimed.  Prior  to  the  filing  of  the  plat 
Cherry  street  was  laid  out  and  opened  along 
the  south  line  of  the  addition  at  the  place 
called  for  by  the  plat 

John  Schmook,  of  Springfield,  for  aK>eI- 
lant  3.  T.  White,  of  Springfield,  for  re- 
spondent 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  The  verdict  and  finding  having  been  for 
the  plaintiff,  and  'there,  being  no  declarations 
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of  law,  the  verdict  should  not  be  disturbed 
It  there  Is  evidence  to  support  the  finding. 
We  hold  there  la  no  such  evidence  for  the 
following  reasons: 

[2]  I.  Section  0608,  B.  S.  1879,  now  section 
10,290,  R.  S.,  required  that  any  one  laying 
out  an  addition  should  "cause  to  be  made 
out  an  accurate  map  or  plat  thereof  partic- 
ularly setting  forth  and  descrlUng;  •  *  • 
all  lots  for  sale,  by  numbers,  and  their  pre- 
cise length  and  width."  There  are  two 
strong  reasons  for  finding  that  the  lots  and 
streets  and  their  location  were  accurately 
surveyed  and  marked  out  on  the  ground  as  a 
basis  for  the  plat  The  first  reason  Is  that 
the  law  presumes  that  such  survey  and  mark- 
ing were  made.  We  have  no  case  In  this 
state  expressly  so  holding;  but  In  Burke  v. 
McCowen,  116  Cal.,  loc.  clt  485,  47  Pac.  868, 
it  is  said:  "The  making  and  filing  of  the  plat 
or  map  of  the  Uklab  North  addition  Implies 
that  said  addition  bad  been  surveyed,  and 
that  the  map  or  plat  thereof  filed  S^tember 
18,  1889,  was  based  on  said  survey,  and  that 
said  survey  was  marked  upon  the  ground  so 
that  the  streets,  blocks,  and  lots  could  be 
identified."  That  court  then  dtes  on  the 
point  McDanlel  v.  Mace,  47  Iowa,  510;  Bank- 
er V.  Caldwell,  3  Minn.  103  (611.  46) ;  Jackson 
V.  Freer,  17  Johns.  (N.  Y.)  29,  31 ;  Jackson  v. 
Cole,  16  Johns.  (N.  T.)  261.  Those  cases  are 
not  all  directly  In  point,  but  they  support  the 
general  proposition. 

[S]  II.  The  plat  bears  on  its  face  fitcts 
which,  taken  In  connection  with  the  conceded 
extrinsic  facts,  show  that  the  plat  was  based 
on  a  survey  not  only  of  the  boundaries  of  the 
addition  but  of  the  Interior  lot  lines.  The 
plat  shows  that  the  course  of  the  railroad  la 
not  straight,  but  that  It  curves  to  the  east- 
ward as  It  goes  southward.  The  lengths  of 
the  lines  running  east  and  west  as  bounda- 
ries of  the  lots  are  marked  on  the  plat.  The 
lots  twrderlng  on  the  right  of  way  of  the 
railroad  are  Irregular  in  shape,  and  the 
lengths  of  their  boundaries  are  marked  ac- 
cordingly. It  would  have  been  difiicult.  If 
not  Impossible,  to  correctly  Indicate  such  dis- 
tances without  such  survey.  We  have  a 
right  to  take  notice  of  the  historical  fact  that 
on  the  invention  of  wire  fencing  hedges  were 
no  longer  planted  in  this  state,  and  that  the 
hedge  fence  at  or  near  the  southwest  corner 
of  the  addition  was  there  when  the  addition 
was  platted.  We  have  a  right  to  draw  the 
inference  that  such  fence  was  adopted  by  the 
maker  of  the  plat  as  the  west  boundary ;  in 
other  words,  ks  the  center  line  of  the  sec- 
tion. It  was  right  on  the  line  called  for  by 
the  courses  and  distances.  The  old  fence 
inclosing  a  part  of  defendant's  premises 
shows  that  it  was  placed  there  in  accordance 
w^itb  such  courses  and  distances  disregarding 
the  two  lines  as  now  claimed  by  plalntifF  for 
the  east  and  west  boundaries  of  the  addition. 
In  Whitwell  T.  Spikw,  238  Mo.,  loc.  dt  638, 


142  S.  W.  251,  it  was  said  by  Brown,  J., 
speaking  of  government  monuments  and  sur- 
veys: "These  in  tbi<&ly  settled  communities, 
and  especially  in  cities,  become  obliterated, 
and  their  places  are  supplied  by  houses, 
fences,  and  other  visible  things  that  have 
been  planted  or  adopted  for  that  purpose. 
When  this  has  been  done,  they  may  be  used 
as  landmarks  for  all,  and  their  removal  does 
not,  of  course,  remove  the  land  which  has 
been  bought  and  sold  with  reference  to 
them."  Any  surveyor  who  undertakes  to  es- 
tablish a  dlfTerent  line  should  be  required 
to  diow  "good  grounds  for  the  faith  that  is 
in  him." 

[41  III.  Even  If  It  were  true,  as  contended 
for  by  the  plaintiff,  that  the  east  boundary 
of  the  addition  running  south  from  the  rail- 
road is  18  feet  further  east  than  called  for 
by  the  distance  given  along  the  right  of  way, 
that  boundary  would  not,  in  such  case,  be 
the  east  boundary  of  the  addition.  That 
line  was  never  marked  by  any  monument 
or  object  of  any  kind.  Such  an  unmarked 
line  does  not  constitute  either  a  "natural 
monument"  or  "artificial  mark,"  and  does 
not,  when  called  for  in  a  deed,  overcome  the 
call  for  distance.  It  was  so  held  by  Valliant, 
J.,  in  Guitar  v.  St  Clair,  238  Moi,  loc.  clt 
627,  142  S.  W.  291,  and  in  Koch  v.  Gordon, 
231  Mo.,  loc.  dt  652,  133  S.  W.  609.  The 
same  rule  holds  good  as  to  plaintllTs  claim 
that  the  center  of  the  section  Is  12^^  feet 
east  of  the  fence.  We  hold  that  the  call  for 
954  feet  from  the  center  of  Walnut  street 
along  the  right  of  way  prevails  over  the  call 
for  an  unmarked  subdivlslonal  line  of  the 
section,  and  that  the  courses  and  distances 
around  to  the  southwest  comer  of  the  addi- 
tion prevail  over  the  unmarked  line  which 
plaintiff  claims  to  be  the  center  line  of  the 
section,  and  that  would  be  the  case  even 
though  it  were  the  true  Une. 

[i]  IV.  We  hold  that  there  is  no  evidence 
sustaining  plalntUTs  claim  as  to  the  location 
of  the  boundaries  of  the  addition.  The  wit- 
ness Phillips,  on  whose  sole  testimony  the 
contention  of  plaintiff  is  based,  was  not  the 
county  surveyor  for  3^  years  at  least  before 
the  trial.  There  is  no  evidence  that  he  ever, 
while  such  county  surveyor,  located  those 
lines.  It  was  said  by  Gantt,  J.,  in  Granby 
Mining  Co.  v.  Davis,  156  Mo.  422,  57  S.  W. 
126,  that,  where  the  interior  corners  of  sec- 
tions liave  been  fixed  by  county  surveyors, 
such  comers  as  thus  fixed  will  be  binding  in 
the  absence  of  proof  that  such  surveyor  has 
violated  the  law  in  his  methods.  The  survey 
or  ^rveys  alleged  to  have  been  made  by 
Phillips  are  not  shown  to  have  been  made  by 
him  while  such  surveyor.  He  does  not  give 
any  data  from  which  he  made  such  surreys, 
such  as  his  starting  points,  etc.  In  Jones  v. 
Lee,  77  Mich.  42,  43,  43  N.  W.  865,  it  was  held 
that  the  testimony  of  surveyors  as  to  their 
surveys  where  the  data  from  which  the  sur- 
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veys  were  mn  were  not  glvea  has  no  force  or 
effect,  and  that  plats  so  made  and  In  evidence 
did  not  glTe  tbe  data  necessary  to  measure 
the  rights  of  the  parties. 

[6-1]  v.  The  surveyor  Phillips  did  not  ex- 
plain how,  in  finding  the  center  of  the  sec- 
tion, he  allowed  7%  feet  surplus  in  the 
width  of  the  west  half  of  the  S.  W.  %  of  the 
N.  E.  %  of  the  section.  That  makes  a  sur- 
plus of  30  feet  in  the  width  of  the  R  %  of 
the  section.  That  is  a  violation  of  the  act 
of  Congress  which  requires  that,  in  subdivid- 
ing fractional  sections  on  the  west  side  of 
the  township,  the  surplus  over  40  chains  in 
width  shall  all  go  to  the  west  side  of  the 
section.  Vaughn  v.  Tate^  64  Mo.  401 ;  Knight 
V.  Elliott,  57  Mo.  817.  It  thus  appears  af- 
firmatively that  the  Phillips  surveys  were  not 
legaL  If  It  be  said  that  the  plat  gives  a 
surplus  of  two  feet  in  the  south  boundary 
of  the  W.  %  of  the  &  W.  %  of  the  N.  E}.  ^, 
which  is  equal  to  8  feet  surplus  In  the  width 
of  the  E.  V&  of  the  section,  we  answer  that 
such  fact  does  not  help  the  plaintiff.  The 
defendant  Is  in  possession  claiming;  under 
the  plat  as  actually  laid  out  on  the  ground, 
and  the  plaintiff  cannot  displace  her  except 
by  affirmatively  showing  a  better  right  We 
have  not  overlooked  the  fact  that,  if  the  Phil- 
lips surveys  were  otherwise  correct,  the  al- 
lowance of  a  surplus  by  Phllliiw  was  favor- 
able to  the  defendant  and  threw  the  center 
of  the  section  further  west  than  It  would 
otherwise  have  been.  It  should,  howevw, 
suffice  to  say,  that  those  surveys  being  ille- 
gal in  the  matters  which  we  know  about 
them,  we  will  not  presume  that  they  were 
correct  in  those  particulars  as  to  which  we 
are  not  informed. 

[•]  VI.  Finally,  moving  the  aonthwest  cor- 
ner of  the  addition  12^  feet  east  of  that 
fence  will  change  the  direction  of  the  west 
boundaries  of  every  lot  in  block  2.  It  will 
shift  the  position  of  every  one  of  those  lots 
to  the  eastward.  It  will  change  the  width 
and  contour  of  the  fractional  lots.  It  was 
said  by  ValUant,  J.,  In  Guitar  v.  St  Clair, 
supra:  "The  plat  is  not  to  be  taken  to  pieces, 
it  is  to  be  takoi  as  a  whole,  and  the  rights 
of  the  city  and  of  individuals,  in  so  far  as 
they  are  derived  from  the  plat  date  from 
Its  filing."  We  hold  that  the  plat  cannot  be 
warped  to  the  right  or  left  To  do  so  in 
this  case  would  be  to  destroy  the  addition  as 
laid  out  and  substitute  another  and  a  dif- 
ferent one  therefor. 

The  Judgment  is  reversed. 

BLAIB,  C  dissenta. 

PER  CURIAM.  The  foregoing  is  adc^ted 
as  the  opinion  of  the  court 

Note. — On  motion  for  rehearing,  cause  is 
remanded  for  new  trial. 


STBOTHBB  et  aL  v.  BARROW. 

(Supl«ine  Court  of  Missoari,  Division  No.  1. 

Nov.  80.  1912.) 

1.  Appeal  ahd  Ebbob  (|  843*)— Questions 
Reviewable  —  Bulub  on  Dbicdbbeb  to 
Evidence. 

An  assignment  complaining  of  the  over- 
ruling  of  a  demurrer  to  the  evidence  raising 
questions  specified  in  other  assignments  of  er- 
ror fills  no  separate  function  on  appeal,  and  will 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8331-3341;  Dec.  Dis.  f 
843.  •]  , 

2.  CoHifON  LiAW  CI  7*)— CiTARTrnM  <|  10*) — 
English  Statutes— Adopiion. 

The  statute  of  chariuble  uses  (St  43  Elis. 
c.  4)  is  a  part  of  the  conimon  law  of  the  state, 
but  its  enumeration  of  charities  is  not  exclu- 
sive, and  there  are  other  ohjecta  deemed  chari- 
table In  a  legal  sense. 

[Ed.  Note. — ^For  other  cases,  see  Common 
Law,  Cent  Dig.  |  7;  Dec  Dig.  17;*  Charities, 
Cent  Dig.  I  34;    Dee.  Dig.  {  10.*] 

3.  Advebse  Possession  (|  4*)  —  Aoairst 
Whok  CLAiiun— Chabities— "Chabitaalb 
Use." 

A  irrant  to  trustees  of  a  church  to  hold 
the  premises  in  trust  for  the  use  of  the  congre- 
gation of  the  church,  and  in  trust  to  control  the 
use  and  occupancy  of  a  building  in  process  of 
erection  on  Uie  land  described  for  a  place  of 
worship,  is  a  grant  for  a  charitable  use  within 
Rev.  St  1906,  f  1886,  providing  that  Umitadona 
shall  not  extend  to  lands  granted  to  any  pious 
or  charitable  use. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  U  7-10,  12-57;    Dec  Dig. 

i   4. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  p.  1074.] 

4.  Chabities  (i  80*)— Abandonhbnt— Bn- 

DENCE. 

The  evidence  to  establish  abandonment  of 
a  charitable  use  created  by  deed  must  be  clear 
and  conclusive. 

[Ed.  Note. — ^For  other  cases,  see  Oharitiea^ 
Cent  Dig.  {  61;  Dec  Dig.  {  30.*] 

6.  Chabities    (i  30*)   —   Abandonicxnt   or 

Charitable  Use— Elements. 

Abandonment  of  a  charitable  ose  involves 
the  elements  of  intent  to  abandon  permanently 
and  the  physical  fact  of  nonuser  for  the  char* 
itable  purpose,  and  the  two  must  conjoin  and 
operate  at  the  same  time. 

[Ed.  Note. — ^For  other  cases,  see  Charitiei^ 
Cent  Dig.  i  61 ;   Dec.  IMgTia).*] 

6.  Chabities   (t   30*)  —   Abandonment   of 


Chabitable  Use— Bvidbnob— Sutfioiknct. 
Evidence  held  to  support  a  finding  that  a 
charitable  use  created  by  a  deed  conveying  land 
in  trust  for  religions  purposes  was  not  abiuidon- 
ed,  and  limitations  did  not  run  against  the 
land  conveyed. 

[Ed.  Note. — For  other  cases,  see  Charities 
Cent  Dig.  (  61;   Dec.  DigTlSO.*] 

7.  Appeal  and  Ebbob  ({  1010*)— FiirDiMoa— 
Conclusiveness. 

A  finding  sustained  by  testimony  Is  conclu- 
sive on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3S79-3982,  4024;  Dec 
Dig.  i  1010.*] 

8.  Chabities  (||  10,  36*)— Convetanceb  tvb. 
Religious  Purposes  —  GoNSTBUonoir  — 
"Ohabitt." 

A  trust '  created  by  a  deed  conveying  land 
to  trustees  of  a  Presbyterian  church  in  trust 


•For  other  cues  see  same  toplo  and  section  NUUBBB  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


MoO 


8TROTHEB  t.  BARROW 


961 


for  the  use  of  the  congregation  of  the  church 

as  a  place  of  worship  is  not  violated  by  a 
transfer  to  a  Univergalist  church ;  any  gift  not 
inconsistent  with  law  and  promotive  of  the 
amelioration  of  the  condition  of  mankind,  or  the 
diffusion  of  useful  knowledge,  being  a  "char- 
ity." 

[EM.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  {  34;    Dec.  Dig.  {{  10,  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1074-1088;   voL  8,  p.  7600.] 

0.  Ejectment  (J  95*) — Title  of  Plaintmt— 

Evidence — Sufficiency. 

In  ejectment  by  a  senior  grantee  against 
a  junior  grantee  of  the  same  grantor  for  a  strip 
of  land  claimed  by  defendant,  evidence  held  to 
justify  a  finding  that  the  strip  passed  to  the 
senior  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  280-295 ;   Dec.  Dig.  {  95.*] 

10.  Appeal  and  e:beob  ({  695*)— Questions 
Reviewable — SumciENcr  of  EyiDEROE — 
Rbcobd. 

Where  the  testimony  of  a  surveyor  who 
made  a  survey  is  meaningless  without  a  plat 
to  which  he  referred,  and  the  plat  is  not  in  the 
record,  the  sufficiency  of  his  testimony  to  sup- 
port the  finding  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2911-2914;  Dec.  Dig.  | 
696.*] 

11.  Charities  (J  36*) — Convetanceb— Vaud- 

ITT— PbEBUMPTIORS. 

Where  land  conveyed  to  the  trustees  of  a 
Presbyterian  church  in  trust  for  the  use  of  the 
congregation  for  religious  purposes  was  con- 
veyed to  "the  Univergalist  general  convention, 
a  corporation  existing  under  the  laws  of  the 
state  of  New  York,"  and  the  deed  was  silent  as 
.  to  the  business  character  of  the  corporation,  the 
presumption  was  that  the  conveyance  was  for 
a  religious  use,  so  that  it  and  one  claiming  ti- 
tle under  it  acquired  title. 

[Kd.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  J  66;   Dec.  Dig.  g  36.*] 

12.  ACKNOWLEDOUSNT  (§  38*) — COBPORATIONS 
(I  444*) — ESXBCUTION  —  Acknowledguent— 

Sufficiency. 

Under  Rev.  St  1909,  |§  2790.  2799,  3001, 
authorizing  a  corporation  to  convey  teal  estate 
by  deed,  sealed  with  its  seal,  and  signed  by  the 
president,  and  authorizing  the  use  of  a  form  of 
certificate  of  acknowledgment  prescribed,  etc.,  a 
deed  executed  by  a  corporation  reciting  in  the 
testimonium  clause  that  in  witness  thereof  the 
chairman  of  the  board  of  trustees  of  the  cor- 
poration and  the  secretary  thereof  have  set  their 
hands  and  seal  of  the  corporation,  followed  by 
their  signatures  and  the  corporate  seal,  and  ac- 
knowledged before  a  notary  certifying  that  the 
officers  were  known  to  him,  and  that  they  ac- 
knowledged that  they  signed  the  deed  on  behalf 
of  the  corporation  as  officers  for  the  purposes 
therein  mentioned,  was  sufficiently  executed  and 
acknowledged, 

(Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  ft  217-220;  Dec.  Dig.  {  38;* 
Corporations,  Cent  Dig.  H  1779-1781;  Dec. 
Dig.  I  444.*] 

Appeal  from  CircTilt  Court,  Pike  County; 
D.  B.  Eby,  Judge. 

Action  by  Louis  A.  Strother  and  others 
against  Franklin  M.  Barrow.  From  a  judg- 
ment for  plalntilfB,  defendant  appeals.  Af- 
firmed. 


Hostetter  ft  Haley,  of  Bowling  Green,  and 
J.  O.  Barrow,  of  Vandalla,  for  appellant  T. 
B.  McUlnnls,  of  Bowling  Green,  I.  O.  Demp- 
sy,  of  Ea  Paso,  Tex.,  and  Tapley  &  Fitzger- 
rell,  of  Bowling  Green,  for  respondents. 

LAMM,  J.  Ejectment  Defendant  appeals 
from  a  judgment  in  favor  of  plaintiffs  for 
an  undivided  two-sixths  Interest  In  a  tract, 
situate  In  the  hamlet  of  Ashley,  Pike  county. 

Ashley  was  not  laid  out  true  to  the  cardi- 
nal points  of  the  compass.  Its  subdivisions 
run  from  the  northeast  to  the  southwest 
Among  them  is  a  square  acre  once  belongfng 
to  Boyd,  the  common  source  of  title.  Boyd 
deeded  7&  feet  In  rectangular  shape  off  the 
southwest  end  of  his  acre  to  the  Old  School 
Presbyterian  Church,  putting  the  titie  in 
named  trustees.  The  residue  he  deeded  to 
his  daughter,  Mrs.  Dorsey,  and  she  conveyed 
to  defendant  The  church  70  feet  passed  by 
mesne  conveyances  (so  plaintiffs  claimed)  to 
plaintiffs  as  trustees  of  the  Ashley  Church 
of  the  Methodist  Episcopal  Cburch  South. 
It  will  be  observed  that  plaintiffs,  who  sued 
for  all,  were  awarded  possession  of  an  un- 
divided two-sixths  interest  only,  and  abided 
the  judgment  One  phase  of  the  dispute  Is 
over  the  boundary  line  between  the  church's 
70  feet  and  Barrow's  residue.  Another  is 
adverse  possession.  The  parcel  in  controver- 
sy is  a  strip  11  feet  wide  8t  one  end,  6  feet 
10  Inches  at  the  other,  and  3.16  chains  long. 

A  map  furnished  by  appellant  is,  so  far 
as  It  goes,  accurate  enough  to  aid  In  grasi>- 
lug  tbe  Bituation,  viz. : 


The  petition  was  conventtonaL  Tbe  an- 
swer was  a  general  denial  coupled  with  two 
affirmative  pleas  (one  the  10-year  and  the 
other  the  30-year  statute  of  limitations). 
The  reply  was  conventional.  At  the  close  of 
plaintiffs'  case  and  again  at  the  close  of  the 
whole  case,  defendant  Interposed  a  demturrer 
to  plaintiffs'  evidence,  which  was  overruled. 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  he  saved  the  point.  No  other  instruc- 
tions were  asked  on  either  side.  The  trial 
was  to  the  court  without  the  aid  of  a  Jury, 
and,  at  defendant's  request,  the  court  made 
a  finding  of  facts.  Facts  essential  to  the 
determination  of  questions  raised  will  ap- 
pear in  connection  with  rulings  thereon. 

The  assignments  of  error  are:  "(1)  The 
court  erred  in  refusing  defendant's  instruc- 
tions In  the  nature  of  a  demurrer  to  the  evi- 
dence offered  at  the  close  of  plalntifls'  tes- 
timony and  at  the  close  of  all  the  testimony. 
(2)  The  court  erred  in  refusing  to  give  effect 
to  defendant's  adverse  possession,  which  he 
affirmatively  found  to  have  continued  from 
1890  down  to  the  date  of  the  Institution  of 
the  suit  (3)  The  court  erred  In  finding  that 
the  strip  of  ground  in  controversy  was  not 
conveyed  by  the  deed  from  Gary  A.  Boyd  to 
Elizabeth  Dorsey  and  by  the  deed  from 
Elizabeth  Dorsey  to  the  defendant  Barrow. 

(4)  The  court  erred  in  interpreting  the  deed 
from  the  alleged  officers  of  the  Old  School 
Presbyterian  Church  to  the  Universalist  Gen- 
eral Convention,   a   New  York  corporation. 

(5)  The  deed  purporting  to  be  from  the  Uni- 
versalist General  Convention,  a  corporation, 
to  the  trustees  of  the  Methodist  Episcopal 
Church  South,  dated  October  26,  1806,  was 
ineffective  to  convey  any  title  and  the  ac- 
knowledgment thereto  was  fatally  defec- 
tive."   Of  these  in  th^  order. 

[1]  1.  Of  the  demurrers. 

In  effect,  the  demurrers  search,  under 
guise  of  a  general  form,  errors  specified  in 
assignments  2,  3,  4,  and  6.  Hence  a  disposi- 
tion of  those  specifications  will  be  tanta- 
mount to  an  appellate  ruling  on  the  demur- 
rers. Accordingly  we  pass  by  that  assign- 
ment eo  nomine,  as  filling  no  separate  func- 
tion on  appeal. 

[2,  S]  2.  Of  adverse  possession. 

The  court  found  that  defendant  bad  been 
In  possession  under  claim  of  title  uninter- 
ruptedly and  adversely  since  the  year  1890 
up  to  the  date  of  the  suit,  1908.  To  break 
the  force  of  that  finding,  it  also  found  that 
the  statute  of  limitations  could  not  be  in- 
voked as  a  bar  to  plaintiffs'  claim  or  to 
create  title  in  defendant  Contra,  that  sec- 
tion 1886,  R.  S.  1909,  applied  to  the  facts— 
that  section  reading:  "Nothing  contained  in 
any  statute  of  limitation  shall  extend  to  any 
lands  given,  granted,  sequestered  or  appro- 
priated to  any  public,  pious  or  charitable 
use,  or  to  any  lands  belonging  to  this  state." 
To  break  the  force  of  that  ruling,  defendant 
contends  that,  assuming  the  original  grant 
to  the  trustees  of  the  Old  School  Presbyte- 
rian (Aurch  to  be  for  a  "pious  and  charita- 
ble use,"  yet  on  the  facts  here  that  use  was 
abandoned;  whereat  (on  such  abandonment) 
the  statute  began  to  run  and  continued  to 
run,  although  a  pious  use  of  the  property 
was  subsequently  resumed.  In  outline  such 
is  the  controversy  imder  this  head. 


We  are  of  oidnlon  the  ruling  nisi  was  cor- 
rect   This,  because: 

(a)  For  present  purposes  It  will  be  assum- 
ed that  the  strip  in  dispute  passed  by  the 
deeds  In  plaintiffs'  chain  of  title,  and  not  by 
the  deeds  In  defendant's.  Whether  that  as- 
sumption be  correct  will  be  looked  to  pres- 
ently. On  that  assumption,  out  of  abundant 
caution,  we  reserve  the  question  whether  a 
stranger  to  conveyances  creating  a  pions  or 
charitable  use  can,  in  aid  of  his  claim  of  ad- 
verse possession  by  limitation,  raise  the  point 
of  its  abandonment  Whether  the  grantor 
who  conveyed  to  the  use  or  bis  descendants 
under  the  notion  of  a  reverter  may  make  the 
point,  or  whether  some  proper  party  suing  In 
equity  to  regulate  the  use  may  assert  rights 
under  a  nonuser  or  abandonment  we  need 
in  no  wise  consider.  In  this  discussion  we 
take  the  point  as  we  find  it,  and  shall  as- 
sume, without  deciding,  that  defendant  can 
make  It 

(b)  From  ancient  times  a  pious  use  has 
been  considered  a  charitable  use.  The  quot- 
ed statute  speaks  of  both,  but  in  a  broad 
sense  the  one  Includes  the  other.  The  prin- 
ciples of  law  governing  one  govern  the  oth- 
er. Under  the  old  English  act,  known  as 
the  "Statute  of  Charitable  Uses  (St  43  Eliz. 
c.  4)"  money  and  lands  granted  for  the  re- 
pair of  churches  created  a  charitable  use. 
That  act  is  part  of  our  common  law,  but  it 
has  been  held  that  Its  enumeration  of  char- 
ities Is  not  preclusivfe  There  are  other  ob- 
jects deemed  charitable  in  a  legal  sense 
(Buchanan  v.  Kennard,  234  Mo.  117,  136  8. 
W.  415,  37  L.  R.  A.  [N.  S.]  993),  and  a  grant 
for  the  building  of  a  church  has  always  been 
considered  as  raising  a  charitable  use ;  religion 
being  but  part  and  parcel  of  charity  for  pur- 
poses of  Jurisprudence.  Indeed,  defendant's 
counsel  concede  impliedly  that  the  original 
grant  from  Boyd  was  to  a  pious  use  within  the 
meaning  of  section  1886,  supra.  The  deed 
from  the  common  source  of  title,  Boyd,  passed 
the  title  in  1870  to  named  trustees,  elders  of 
the  Old  School  Presbyterian  Church  in  the 
town  of  Ashley,  In  consideration  of  $1,  and 
the  further  consideration  of  grantor's  '"love, 
regard,  reverence,  attachment  and  affection 
for  said  Old  School  Presbyterian  Church." 
The  grant  ran  to  said  elders  and  their  le- 
gal successors  in  office.    In  ordinary  warran- 

'ty  form  Its  habendum  clause  reads:  "^o 
have  and  to  hold  the  premises  aforesaid  with 
all  and  singular  the  rights,  privileges,  immu- 
nities and  appurtenances  thereto  belonging  or 
in  any  wise  appertaining  unto  the  said  par- 
ties of  the  second  part  and  unto  their  legal 
successors  to  be  elected  as  aforesaid  forever, 
in  trust,  for  the  use  of  the  congregation  of 
said  Old  School  Presbyterian  Church,  and 
in  trust,  that  the  said  parties  of  the  second 
part  and  their  successors  to  be  elected,  as 
aforesaid,  shall  have  the  control  and  direc- 
tion of  the  use  ond  occupancy  of  the  build- 
ing now  being  erected  on  said  described  lot. 
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when  erected,  for  the  worship  of  God  and 
the  transaction  of  any  business  that  has  for 
its  object  the  promotion  of  the  Redeemed 
Kingdom." 

Now,  it  is  hornbook  doctrine  that  grants 
for  a  pious  or  charitable  use  (as  this  evi- 
dently was)  are  favored  by  the  law.  The 
legal  maxim  is:  The  law  favoreth  charity. 
Wing.  144.  Another  is:  The  church  is  to 
be  more  favored  than  a  person.  "£]cclesi{e 
magis  favendum  est  quam  pemonse."  So, 
too,  the  idea  of  perpetuity  is  of  the  very 
essence  of  such  grant  "If  the  court  consid- 
ered that  it  was  for  the  public  benefit  that 
the  property  in  question  should  be  devoted 
forever  to  fulfilling  the  purpose  named,  it 
held  that  purpose  good.  Thus  it  held  good 
all  trusts  for  promoting  the  established  re- 
ligion, also  all  trusts  for  keeping  up  schools 
and  hospitals,  and  many  other  trusts.  These 
trusts,  for  purposes  which  the  law  considers 
it  for  the  public  benefit  to  perpetuate  for- 
ever, are  called  charitable  trusts.  This  is 
the  only  general  definition  which  can  be 
given  of  the  word  charity."  Tyssen  on  Char- 
itable Bequests,  p.  5. 

[4]  In  judicially  approaching,  then,  the 
question  of  abandonment,  the  right  doctrine 
needs  must  be  that  the  law  looks  with  dis- 
favor on  the  abandonment  of  a  pious  or  char- 
itable use.  Therefore  on  a  priori  principles 
the  evidence'  required  to  establish  abandon- 
ment should  be  of  a  stringent  and  conclusive 
character,  leaving  no  reasonable  loophole  for 
escape  from  the  conclusion. 

[S,  t]  Abandonment  of  a  pious  use  involves 
two  elements,  to  wit:  (1)  The  intent  to  aban- 
don permanently;  and  (2)  the  physical  fact 
of  nonuser  for  religious  purposes.  These  two 
elements  must  conjoin,  and  both  be  opera- 
tive at  the  same  time,  or  there  can  be,  in 
the  very  nature  of  things,  no  abandonment 
After  a  careful  study  of  the  record,  we  are 
of  opinion  the  evidence  did  not  satisfactori- 
ly show  the  presence  of  either  elepient  The 
most  that  can  be  said  for  that  evidence  was 
that  religious  services  at  times  languished, 
at  spells  was  discontinued,  and  was  then  re- 
sumed. The  fact  of  resumption  itself  suffo- 
cates the  idea  of  an  intent  to  abandon. 
There  was  some  testimony  that  defendant 
used  the  back  yard  of  the  church  premises 
to  garden  for  a  season  or  so,  and  one  season 
stored  potatoes  in  the  church.  He  was  Jan- 
itor while  the  Universallsts  were  in  control, 
bad  the  key,  and  what  he  did  on  his  own 
initiative  in  making  a  wareroom  of  the  edi- 
fice may  tend  to  show  desecration  by  him, 
but  does  not  show  abandonment  of  the  pious 
use  by  owners.  Shortly  before  the  TJni- 
versalists  sold  to  tbe  Methodists,  they  moved 
the  Bible,  organ,  pulpit,  bell,  and  most  of 
the  benches  to  a  church  they  controlled  in 
a  neighboring  village.  On  the  heels  of  that 
denuding  act  they  conveyed  to  the  Metho- 
dists by  a  deed  couched  in  terms  not  only 
precluding  the  idea  of  abandonment,  but  re- 
consecrated tlie  church  to  religious  services. 


Witness  the  following  dause:  "In  trust  that 
said  premises  shall  be  used,  kept  and  main- 
tained and  disposed  of  as  a  place  for  divine 
worship,"  etc.  The  trial  court  found  against 
defendant  on  the  question  of  abandonment 
There  was  testimony  sustaining  that  finding. 

[7]  With  a  law  case  in  that  fix,  we  are 
bound  by  his  finding  on  the  fact  Donald- 
son Bond  &  Stock  Co.  v.  Houck,  213  Mo.  loc. 
cit  426,  427,  112  S.  W.  242.  With  abandon- 
ment eliminated,  there  can  be  no  question 
but  what  section  1886,  supra,  avoids  the  ap- 
plication of  any  statute  of  limitations.  The 
trial  court  rightly  so  ruled. 

[81  (c)  It  is  faintly  argued  (or  enggested) 
that  the  Boyd  deed  to'  the  Presbyterians 
should  be  construed  to  mean  that  the  prop- 
erty must  always  be  used  by  that  particular 
congregation  of  the  Old  School  Presbyterian 
Church,  and  that  any  use  of  the  premises  by 
some  other  congregation  would  be  a  violation 
of  the  trust  imposed  by  the  deed.  But  is 
not  titat  an  exceedingly  narrow  and  sour 
view?  No  authority  Is  cited  to  sustain  it 
and,  if  there  had  been,  we  would  hesitate 
long  before  following  it  In  what  Just  sense 
would  it  be  an  abandonment  of  a  pious  use 
to  have  one  religious  denomination  take  over 
by  purchase  the  church  edifice  of  another? 
Are  not  all  Christian  churches;  whatever 
their  peculiar  tenets  of  mere  creed,  at  bot- 
tom devoted  to  the  same  pious  use — the  cure 
of  souls?  Mr.  Binney's  definition  of  a  chari- 
table use  which  courts  are  fond  of  using, 
used  by  him  in  his  argument  in  Yidal  v. 
Philadelphia,  2  How.  (U.  S.)  127,  11  L.  Ed. 
205,  is:  "And  whatever  is  given  for  the  love 
of  God  or  for  the  love  of  a  neighbor  in  the 
Catholic  and  universal  sense,  given  from 
those  motives  and  to  these  ends,  free  from 
the  stain  and  taint  of  every  condition  that 
is  personal,  private  or  selfish,  is  a  gift  for 
charitable  uses."  There  are  cases  in  which 
that  definition  lias  been  held  too  restrictive, 
but  we  know  of  none  holding  that  a  grant 
coming  within  that  definition  would  not 
raise  a  charitable  use.  This  court  has  given 
a  broader  definition  (Missouri  Historical  So- 
ciety V.  Academy  of  Science,  94  Mo.  loc.  cit 
466,  8  S.  W.  348),  viz.:  "Any  gift  not  incon- 
sistent with  existing  laws,  which  is  promo- 
tive of  science,  or  tends  to  the  education,  en- 
lightenment, benefit,  or  amelioration  of  the 
condition  of  mankind,  or  the  diffusion  of  use- 
ful knowledge  or  is  a  public  convenience,  is  a 
charity."  In  the  light  of  the  scope  and  in- 
tendment of  such  definitions,  how  could  it  be 
Justly  ruled  that  the  mere  transfer  of  title 
and  the  custody  of  a  church  of  one  Christian 
denomination  to  another  is  an  abandonment 
of  a  pious  use?  Any  Christian  church  is  but 
a  hospital  for  souls.  A  curate  is  but  a  physi- 
cian to  souls  (a  cure).  So  far  as  this  court 
can  see,  all  churches  have  that  end  in  view 
as  their  raison  d'etre. 

Finally,  we  recur  to  the  question  whether 
this  defendant  can  make  the  point  at  all. 
Mark,  those  wh9  made  the  grant  do  not 
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complain.  Those  wbo  received  it  are  stand- 
ing on  it,  and  rest  content  Vide  St  Louis 
Public  Schools  V.  Risley,  28  Mo.  loc.  cit  419, 
75  Am.  Dec.  131,  ar^endo.  This  Is  not  a 
proceeding  in  equity  to  regulate  the  misuse 
of  a  charity;  and  by  what  right  does  a  stran- 
ger to  the  grant  suggest  its  invalidity?  Is 
that  question  not  res  inter  alios  acta  as  to 
him?  So,  under  the  proof,  as  a  member  of 
the  Unlversallst  Church  he  enjoyed  the  char- 
itable benefits  of  the  grant,  and  It  comes 
with  ill  grace  from  him  to  now  Impugn  It 
None  of  these  suggested  questions  are  argued 
in  briefs,  and  consequently  they  are  reserved. 

[9]  3.  Did  the  court  err  in  finding  that  the 
strip  in  dispute  was  not  conveyed  by,  nor 
was  it  within  the  calls  of,  the  deeds  in  de- 
fendant's chain  of  title? 

We  think  not  In  the  first  place,  the  con- 
veyances under  which  defendant  holds  are 
junior  conveyances  to  the  original  grant  to 
the  Presbyterians.  Defendant  purchased 
what  remained  of  the  Boyd  acre  after  the  70 
feet  were  conveyed  off  of  the  southwest  end, 
and  the  conveyances  in  his  chain  refer  to 
the  Presbyterian  deed,  and,  in  terms,  ex- 
cepted the  church  tract  therefrom.  In  the 
next  place,  the  chief  (if  not  the  whole)  force 
of  defendant's  claim  rests  on  the  statute  of 
limitations  and  not  on  a  grant  by  deed. 
Moreover,  on  defendant's  theory  the  side  of 
the  church  building  is  on  the  division  line 
between  the  70  feet  and  the  residue  of  the 
acre.  On  plaintiffs'  theory  the  little  strip  in 
dispute  lies  between  the  church  building  and 
defendant's  grant  In  this  condition  of 
things  the  surveyor  of  Pike  county.  Beau- 
champ,  made  a  survey.  The  deeds  In  both 
chains  of  title  call  for  corner  stones,  courses, 
distances,  etc.  He  testified  he  found  those 
stones  and  ran  his  lines  in  accordance  with 
the  calls  of  the  deeds.  He  testified  his  survey 
was  correct  and  based  on  plats,  conveyances, 
cornerstones  of  former  surveys^  etc.  He 
fouhd,  and  so  testified,  that  the  disputed 
strip  lies  within  the  description  in  plaintiffs' 
chain  of  title,  and  not  within  that  of  defend- 
ant's. He  was  examined  In  connection  with 
a  plat  which  is  not  reproduced  In  this  rec- 
ord. His  testimony  relates  to  a  lettering  on 
that  plat  indicating  the  distances,  courses, 
cornerstones,  beginnings,  endings,  etc.,  men- 
tioned by  him.  It  is  now  insisted  that  his 
cross-examination  established  the  inaccuracy 
of  his  survey. 

[101  The  laboring  oar  was  on  defendant  to 
Impugn  the  ofllclal  survey.  Carter  v.  Sprack- 
lin,  151  S.  W.  451,  Just  handed  down.  But 
absent  the  plat  concerning  which  he  testi- 
fied and  the  lettering  to  which  he  referred, 
It  is  impossible  to  say  that  defendant's  con- 
tention is  correct,  for  much  of  the  testimony 
is  meaningless  without  the  plat  and  letters. 
As  the  Impossible  excuses  persons,  so  it  ex- 
cuses Judges.  Some  of  the  precepts  of  the 
law  (of  Its  very  bones  and  framework)  are: 
-\o  one  is  bound  to  do  what  Is  impossible. 


2Bou.  IIB.  Impossibility  Is  an  excuse  In  law. 
"Impotentla  excusat  legem."  Coke,  Litt  29a. 
We  have  enough  to  do,  to  do  what  we  can, 
not  what  we  can't  The  point  is  ruled  against 
defendant 

[11]  4.  Of  error  in  interpreting  the  deed 
from  the  Presbyterians  to  the  Universalists. 

As  developed  in  appellant's  brief  and  ar- 
gument error  in  this  assignment  hinges  on 
the  proposition  that  under  that  deed  there 
was  a  break  in  the  pious  use.  The  idea 
seems  to  be  that  the  grant  in  the  Presbyte- 
rian deed  was  to  "The  Unlversallst  General 
Convention,  a  corporation  existing  under  the 
laws  of  the  state  of  New  York."  The  deed 
being  silent  on  the  business  character  of  that 
corporation,  and  there  being  no  reference  in 
it  whereby  It  can  be  seen  on  Its  face  that  the 
grant  was  for  a  pious  use,  we  are  asked  to 
hold  as  a  matter  of  law  that  It  was  a  grant 
to  a  use  not  pious.  The  inference  being  that 
with  such  a  break  in  the  use,  the  title  itself 
fails,  and  plaintiffs  must  be  cast  in  a  strictly 
legal  action  of  ejectment  But  we  shall  not 
so  hold.  When  the  Unlversallst  General 
Ck>nventlon  subsequently  conveyed  title  to 
the  Methodists,  it  at  the  first  chance  It  had 
to  speak  on  the  point,  described  itself  as  a 
religious  coriraration.  We  take  its  word  for 
it,  absent  counterralUng  proot  So  the  proof 
is  that  the  Universalists  when  they  acquired 
title  actually  used  the  edifice  for  church 
purposes,  and  that  defendant  had  charge  of 
It  on  behalf  of  that  denomination  of  Chris- 
tians. Do  not  acts  interpret  words?  Not 
only  so,  but  absent  proof  to  the  contrary, 
as  here,  we  would  not  be  willing  to  hold 
(against  the  indications  in  the  name  of  the 
corporation)  that  it  was  not  an  instrumen- 
tality of  the  Unlversallst  Church,  ai)d  was 
seised  of  the  property  to  the  use  of  that  de- 
nomination. The  presnmptlon  would  be  in 
the  first  instance  that  the  Presbyterians 
would  not  Intend  to  break  the  pious  use  by 
their  conveyance.  Surely  defendant  does  not 
want  us  to  rule  (as  a  matter  of  law  and 
without  any  proof)  that  the  fUth  of  that 
branch  of  the  Christian  Church  is  not  a 
Christian  or  pious  faith,  or  that  their  churqh- 
es  are  not  dedicated  to  a  pious  use.  Learned 
counsel,  taking  us  into  their  confidence,  as- 
sure us  that  the  Unlversallst  faith  "is  a 
beautiful  faith."  If  necessary,  we  would  be 
willing  to  rule  that  it  was  a  comfortable 
faith,  and,  if  we  were  permitted  to  express 
a  Judicial  hope,  it  would  be  the  hope  that  it 
may  turn  out  to  be  a  true  one  in  the  great 
day  of  final  accounts;  for  does  not  a  very 
good  book  say  we  are  all  miserable  sinners? 

We  pause  to  ask:  May  a  mere  earthly 
court  (the  which  we  admit  we  are)  go  out  of 
Its  way  to  repudiate  the  sunny  theological 
dogma,  much  doubted  by  some  stout  iwlemics, 
viz.,  that  every  man  will  be  finally  saved  and 
dwell  forever  with  the  felicitous?  No!  Em- 
phatically, no!  Angels  and  ministers  o( 
grace,  defend  us  I    So  the  melancholj  Dane 
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exclaimed  (when  startled  by  a  well-known 
apparition)  and  so  say  we.  We  say  It  In  the 
form  of  a  pious  exclamation,  because  some- 
times an  exclamation  Is  as  good  as  a  dls- 
conrse,  and  let  it  go  at  that  Why  should 
we  decide  the  point  when  we  have  no  Juris- 
diction of  the  subject-matter?  Says  Coke 
soberly  (Ck)ke,  Lltt.  232b):  "There  be  three 
kind  of  unhappy  men.  He  that  hath  knowl- 
edge, and  teacheth  not  He  that  teacheth, 
and  Uveth  not  thereafter.  He  that  knoweth 
not,  and  doth  not  Inquire  to  know."  But 
that  pronouncement  is  too  broad  as  a  rule 
regulating  Judicial  discourse.  Indeed,  get- 
ting unanimity  of  opinion  in  questions  of  re- 
ligious faith  in  the  decision  of  cases  has 
not  been  so  easy  as  to  invite  a  wide  play 
of  unnecessary  exposition  In  ghostly  mat- 
ters. Agreeable  thereto  the  inquisitive  schol- 
ar may  find  abundant  grounds  in  Boyles  v. 
Roberts,  222  Mo.  613,  121  S.  W.  805,  and 
State  T.  Railway  Cio..  239  Mo.  196, 143  S.  W. 
785  (q.   v.) 

[12]  5.  Of  the  deed  from  the  Universallsts 
to  the  Methodists. 

The  substance  of  the  objection  made  to 
tliat  deed  (split  into  specifications  in  appel- 
lant's brief)  is  that  its  acknowledgment  Is 
bad,  reading:  "State  of  Minnesota,  County 
of  Hennepin — ss.:  On  this  25th  day  of  Oc- 
tober, 1905,  personally  came  before  me  a  no- 
tary public  in  and  for  the  county  and  state 
aforesaid  the  above  named  Henry  W.  Rugg 
and  G.  L.  Demarest,  personally  known  to 
me  to  be  respectively  the  chairman  of  the 
board  of  trustees  of  the  Unlversalist  Gen- 
eral Convention,  and  the  secretary  thereof, 
and  the  ofilcers  they  represent  themselves  to 
be  and  acknowledge  to  me  that  they  signed 
the  foregoing  instrument  in  behalf  of  the  Unl- 
versalist General  Convention  and  as  chair- 
man of  the  board  of  trustees  and  secretary 
for  the  usee  and  purposes  therein  mentioned. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  day  and  year  written." 
The  testlmonlnm  clause  of  the  deed  and  the 
signatures  thereto  run  thus:  "In  witness 
whereof  the  chairman  of  the  board  of  trus- 
tees of  the  said  Universallst  General  Conven- 
tion and  the  secretary  thereof,  have  here- 
unto set  their  hands  and  seal  of  said  corpo- 
ration, the  25th  day  of  October,  1905.  Hen- 
ry W.  Rugg,  Chairman  of  Board  of  Trus- 
tees. G.  L.  Demarest,  Secretary.  [Corporate 
Seal.]" 

To  that  deed  the  corporation  seal  was  af- 
fixed, as  indicated.  A  mere  glance  shows 
that  the  certificate  of  acknowledgment  does 
not  conform  to  the  form  the  statutes  say 
"may  be  used"  in  acknowledging  corporate 
deeds.  R.  S.  1909,  !  2799.  But  he  has  read 
that  statute  to  little  purpose  who  concludes 
that  the  statutory  form  is  necessary  to  a 
good  acknowledgment  The  language  of  the 
section  in  that  particular  is  not  mandatory, 
but  permissive.  It  does  not  say  the  form 
must  or  shall  be  used,  but  that  it  "may  be 


used."  In  the  exposition  of  that  statute  it 
has  been  held  that  the  acknowledgment  to 
a  coriwrate  deed,  if  good  before  the  statute 
was  passed,  would  be  good  after  it  was  pass- ' 
ed.  Huse  v.  Ames,  104  Mo.  loc.  cit  102,  103, 
15  S.  W.  965.  We  look,  then,  to  all  related 
statutes,  and  to  the  exposition  given  them 
by  appellate  courts.  There  are  cognate  sec- 
tions prescribing  how  a  corporation  may  hold 
and  can  convey  real  estate,  and  what  the  cer- 
tificate of  acknowledgment  must  show.  Com- 
paring the  mandatory  requirements  of  sec- 
tion 2799  with  sections  2790  and  3001— all 
strictly  in  pari  materia — it  will  be  seen  that 
the  certificate  of  acknowledgment  complies 
substantially  with  the  requirements  of  those 
sections.  In  St  Louis  Public  Schools  v. 
Risley,  28  Mo.  loc.  cit  410,  75  Am.  Dec.  131, 
It  was  ruled  that,  when  the  common  seal  of 
a  corporation  appears  to  be  affixed  to  an  in- 
strument and  the  signatures  of  the  proper 
officers  are  proved,  courts  are  to  presume 
that  the  officers  did  not  exceed  their  author- 
ity, and  that  when  an  act  is  within  the  pow- 
ers of  a  corporation,  and  its  existence  is  wit- 
nessed by  an  instrument  clothed  with  the 
formalities  requisite  to  bind  it,  there  is  no 
hardship  in  the  rule  which  imposes  on  one 
objecting  to  its  validity  the  necessity  of 
showing  that  it  was  without  the  assent 
necessary  to  its  existence.  The  logic  of  that 
holding  precludes  the .  necessity  of  showing 
corporate  assent,  or  the  order  of  a  board  of 
directors,  In  the  first  instance.  In  Terry  v. 
Price,  1  Mo.  loc.  cit  649,  it  Is  ruled  that 
a  corporation  being  an  invisible  body,  it 
cannot  manifest  its  Intention  in  its  deed  by 
any  personal  act  or  oral  discourse,  and 
speaks  only  by  its  common  seal.  The  logic 
of  that  ruling  stresses  the  use  of  the  corpo- 
rate seal.  Though  private  seals  are  abolish- 
ed, yet  the  use  of  a  corporate  seal  on  a  cor- 
porate deed  remains  an  essential.  R.  S. 
1909,  8  2773.  In  City  of  Kansas  v.  Railroad, 
77  Mo.  loc.  cit  185,  a  doctrine  of  the  Risley 
Case,  supra,  was  reaffirmed  to  the  effect 
that  in  aid  of  a  certificate  of  acknowledg- 
ment reference  may  be  had  to  the  instrument 
itself  or  any  part  of  it;  and  that  it  was 
the  policy  of  the  law  to  uphold  certificates 
when  substance  is  found  and  not  to  suffer 
conveyances,  or  the  proof  of  them,  to  be  de- 
feated by  technical  or  unsubstantial  objec- 
tions. In  Epprigbt  T.  Nickerson,  78  Mo.  loc. 
cit  485  et  seq.,  wUl  be  found  an  acknowl- 
edgment of  a  corporate  deed,  less  substantial 
than  the  one  in  this  case,  which  was  held 
good.  In  Railroad  v.  City  of  St  Louis,  66 
Mo.  loc.  cit  247,  may  he  found  an  apposite 
pronouncement,  viz.:  "As  the  one  company 
had  the  right  to  sell,  and  the  other  to  pur- 
chase, it  follows  that  the  deed,  under  the 
seal  of  the  corporation  and  signed  by  the 
proper  officers  of  the  company,  is  prima  fa- 
cie evidence  that  the  officers  <Ud  not  exceed 
their  authority,  and,  if  the  assent  of  the 
stockholders  to  such  conveyance  was  not  had. 
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It  devolved  npon  the  defendants  to  show  tbat 
fact"  The  logic  of  that  ruling  is  to  sim- 
ply invoke  the  cardinal  maxim  that  things 
are  presumed  to  be  rightly  done.  Hartwell 
V.  Parks,  240  Mo.  loc.  dt.  546,  144  S.  W. 
793.  So  Thompson,  J.,  in  Missouri  Fire 
Clay  Works  v.  Ellison,  30  Mo.  App.  loc.  dt 
72,  lays  down  this  proposition:  '••  •  » 
Authority  on  the  part  of  the  president  and 
secretary  to  execute  a  deed  for  the  corpo- 
ration need  not  be  affirmatively  shown  by 
a  party  claiming  under  the  deed,  but  ^ 
the  absence  of  evidence  to  the  contrary,  such 
authority  is  presumed."  See  Musser  v.  John- 
son, 42  Mo.  74,  97  Am.  Dec.  S16,  and  She- 
waiter  V.  Pimer,  65  Mo.  218,  arguendo.  The 
signatures  of  the  officers  are  sufficiently  at- 
tested by  the  certlflcate  in  question.  The 
assent  of  the  directors  will  be  assumed  un- 
der the  doctrine  of  the  cases  cited,  and  a 
corporate  seal  attached  to  the  deed  is  of 
substance  in  determining  the  sufficiency  of 
the  acknowledgment  as  to  corporate  intent 
We  have  not  undertaken  to  state  the  speci- 
fications of  the  objections  to  this  acknowl- 
edgment seriatim.  It  is  sufficient  to  say 
that  all  of  them  are  disposed  of  against 
appellant  in  the  foregoing  discussion.  The 
point  Is  ruled  against  defendant 

With  this  ruling,  the  cause  is  determined 
in  favor  of  plaintiffs.  Let  the  Judgment  be 
affirmed.  All  concur;  GRAVES,  P.  J.,  in 
result 


JEWELL  V.  STUR6ES  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  14,  1912.    On  Rehearing  Nov. 

20  and  SO,  1912.) 

1.  Mabtkb  and  Sebvant    (I  88*)— In'ubies 

TO     SiBVART— iBfDKPBNDENT     CONTBACTOB— 

Defective  PtACE  to  Woek. 

Plaintiff,  an  iron  roller,  was  injured  while 
working  in  defendant's  plant  by  being  caught 
in  the  loop  of  a  hot  bar  of  iron,  due  to  the 
absence  ol  an  iron  post  intended  to  be  set 
in  the  floor  to  prevent  such  an  injury.  De- 
fendant company  furnished  all  the  instrumen- 
talities for  the  manufacturing  operations. 
Beld,  that  defendant  was  liable  for  plaintiff's 
injuries,  whether  plaintiff  was  an  employe  of 
defendant  or  of  the  head  roller  who,  nnder  a 
contract  dictated  by  a  labor  union,  did  all  the 
actual  work  of  manufacture  in  the  mill  ac- 
cording to  a  certain  piece  work  schedule,  and 
employed,  discharged,  and  jpaid  plaintiff  and 
the  other  workmen  under  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (i  144-152;    Dec  Dig.  | 

2.  Masteb  and  Sebvant  (|  88*)— Natdbb  or 
Relation — Servant  or  Independent  Con- 

TEAOTOB— INJDBIES — LIABILITY    OF    OWNEB. 

Where  an  owner  undertakes  to  furnish 
the  place  and  the  appliances  with  which  an  in- 
dependent contractor  is  to  perform  his  con- 
tract and  retains  poBsession  and  control  over 
the  place  and  appliances,  the  owner  will  be 
liable  for  injuries  to  the  servants  of  a  con- 
tractor by  reason  of  the  unsafe  character  of 
the  place;  the  contractor  and  his  employes  un- 
der such  circumstances  having  the  same  right 


that  an  ordinary  employ^  has  to  demand  of  the 
owner  a  reasonably   safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  144-152;  Dec.  Dif.  | 
88.*] 

Graves,  P.  J.,  and  Lamm  and  Ferriss,  JJ., 

dissenting. 

In  Banc.  Appeal  from  Circuit  Court  Jack- 
son County;  Jos.  E.  Guthrie,  Judge. 

Action  by  Jesse  Jewell  against  Benjamin 
Sturges  and  the  Kansas  City  Bolt  &  Nut  Com- 
pany. Judgment  for  plaintiff  against  the 
Kansas  City  Bolt  &  Nut  Company,  and  it 
appeals.    Affirmed. 

Because  of  a  dissent  in  division,  the  case 
was  transferred  to  the  court  in  banc,  and 
after  a  rehearing  the  latter  adopted  the  divi- 
sional opinion  of  WOODSON,  J.,  as  the  opin- 
ion of  the  court  in  banc,  which  is  as  follows: 

"This  case  was  here  on  a  former  appeal, 
and  the  opinion  affirming  an  order  of  the  cir- 
cuit court  granting  the  plaintiff  a  new  trial, 
is  r^orted  in  231  Mo.  176,  132  S.  W.  708, 
140  Am.  St  Rep.  515.  The  facts  of  the  case 
were  fully  stated  in  detail  by  the  court  in 
the  opinion  before  mentioned,  and  for  that 
reason  they  will  be  but  briefly  stated  here; 
reference  is  made  to  that  case  for  a  state- 
ment of  the  facts  as  they  appear  by  the  rec- 
ord in  this  appeal. 

"Briefly  stated,  the  defendant  was  a  large 
manufacturing  concern  which  manufactured 
various  products  made  of  iron  and  steel,  and 
among  other  things  it  made  rods,  bolts,  and 
nuts.  A  part  of  the  work  necessary  to  pro- 
duce those  articles  was  to  heat  and  roll  large 
bodies  of  iron  through  the  rolling  mill,  which 
constituted  one  of  the  departments  of  the  de- 
fendant company's  plant  That  was  accom- 
plished in  the  following  manner:  'Scrap  iron 
was  bundled  up,  bound  together,  and  heated 
to  a  white  heat  in  a  furnace.  It  was  then 
run  through  a  set  of  rolls  by  other  employes, 
called  "roughers,"  and  thus  formed  into  bil- 
lets some  three  feet  in  length  and  three  Inch- 
es thick ;  it  was  then  passed  to  anothor  set 
of  employes,  called  "strainers  and  catchers," 
of  which  plaintiff  was  one,  who  passed  it 
through  other  sets  of  rollers  several  times, 
reducing  it  each  time  in  thickness  and  in- 
creasing its  length  until  it  reached  the  de- 
sired dimensions.  The  rolls  at  whidi  pUln- 
tlff  was  engaged  stood  in  an  east  and  west 
direction,  containing  several  sets  of  rolls 
about  15  feet  in  length.  The  plaintiff  occu- 
pied the  north  side  of  the  string  of  roUs. 
Those  working  with  him  were  on  the  sonth 
side  of  the  string  of  rolls.  Those  on  the 
south  side  would  take  a  billet  from  tbe 
roughers  and  place  the  end  of  it  in  the  rolls: 
the  rotary  motion  of  which  would  convey  It 
to  the  north  side,  where  the  plaintiff  would 
catch  it  with  a  piilr  of  iron  tongs,  and  place 
the  end  of  it  in  another  set  of  rolls  beneath 
the  ones  from  which  it  had  Just  passed,  and 
It  would  be  carried  back  to  the  south  side 
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by  the  sama  means  and  reduced  in  tblckneBs 
and  extended  In  length,  as  previously  stated. 
This  method  was  continued  until  the  bar  was 
some  80  or  40  teet  in  length,  when  the  process 
of  "repeating"  was  begun ;  that  is,  the  plain- 
tiff would  catch  the  end  of  the  bar  with  a 
pair  of  tongs  as  it  came  through  at  the  east 
'  end  of  the  rolls  and  carry  it  around  north  in 
a  semicircle  and  place  the  front  end  in  the 
rolls  at  the  west  end  of  the  string  which  so 
ran  as  to  carry  the  bar  back  to  the  south 
side.  By  this  process  the  bar  would  be  com- 
ing through  at  the  east  end  of  the  string  of 
rolls  to  the  north  side,  and  at  the  same  time 
it  would  be  going  through  the  rolls  to  the 
south  side  at  the  west  end  of  the  rolls.'  The 
foregoing  quotation  is  taken  from  the  state- 
ment of  the  case  in  the  former  opinion. 

"The  evidence  showed  that  some  8  or  10 
feet  back  from  the  set  of  rollers  there  was  a 
hole  made  in  the  floor  of  the  mill  in  which 
an  iron  post  was  designed  to  be  inserted, 
when  the  'repeating*  process,  before  men- 
tioned, was  being  carried  on.  This  was  in- 
tended to  prevent  the  catcher  from  being 
caught  in  the  loop  of  the  bar  and  drawn  np 
to  and  crushed  by  it  against  the  rollers  in 
case  the  rear  end  thereof  -  should  for  any 
reason  hang  in  the  roller.  That,  at  the  time 
of  the  plaintiff's  injury,  said  post  was  not 
in  position,  but  in  lieu  thereof  an  iron  spindle 
and  some  other  materials  were  placed  on  the 
floor  near  said  hole.  That  while  the  plain- 
tiff was  engaged  in  the  performance  of  his 
duties  as  a  catcher,  the  rear  end  of  a  rod 
caught  in  '  the  roller,  and  the  loop  thereof 
surrounded  and  knocked  said  iron  spindle 
and  other  materials  aside  and  caught  the 
plaintiff  Just  above  the  ankle  of  the  foot  and 
drew  it  up  against  a  tub  of  water,  which  was 
setting  hetween  him  and  the  rollers,  and  so 
burned,  bruised,  and  mangled  his  leg  that, 
after  suffering  excruciating  pain  and  mental 
anguish  for  a  year  or  more,  it  became  neces- 
sary for  his  limb  to  be  amputated  Just  above 
the  ankle  The  second  trial  resulted  in  a 
verdict  for  the  plaintiff  for  $18,000,  of  which 
he  remitted  $3,000,  leaving  $15,000,  for  which 
Judgment  was  entered,  and  in  due  time  the 
defendant  appealed. 

"All  of  the  questions  except  one  present- 
ed by  the  record  on  the  former  appeal  were 
carefully  and  fully  considered  and  disposed 
of  by  this  court  in  the  opinion  before  men- 
tioned. Counsel  for  the  defendant  at  the 
second  trial,  retried  in  the  circuit  court  all 
the  questions  passed  on  by  this  court  on  the 
former  appeal,  and  have  rethrashed  them  out 
here  on  this  appeal,  and  request  us  to  recon- 
sider them  at  this  time.  After  a  careful  re- 
examination of  the  questions  of  fact  and  law 
presented  by  this  record,  we  are  satisfied  that 
the  conclusions  reached,  when  the  case  was 
here  before,  were  correct,  and  no  good  would 
t>e  accomplished  by  restating  or  passing  upon 
them  again. 


"We  will  content  ourselves  at  this  time  by 
first  restating  the  question  not  passed  upon 
in  the  former  opinion,  and,  second,  the  sub- 
stance of  the  evidence  beaming  upon  it,  all 
of  which  was  not  introduced  at  the  former 
trial,  namely,  that  the  plaintiff  was  not  work- 
ing for  the  defendant  at  the  time  he  was  in- 
jured, but  was  employed  by  and  was  working 
for  the  Bine  Valley  Lodge  No.  2  of  the  Na- 
tional Amalgamated  Association  of  Iron,  Steel 
&  Tin  Workers,  and  that  in  consequence 
thereof  defendant  company  was  not  liable  to 
the  plaintiff  for  the  injuries  received  by  him. 

"The  evidence  in  this  case  covers  more 
than  400  pages  of  printed  matter,  and  a 
large  portion  of  it  relates  to  this  question, 
and  we  wUl  therefore  only  be  able  to  set 
out  the  substance  of  part  of  it  and  the  ef- 
fect of  other  portions,  which  is  as  follows: 
A  contract  between  the  defendant  company 
and  said  Association  of  Workers,  which  is 
as  follows:  The  portions  of  said  document 
introduced  in  evidence  being  in  the  words 
and  figures  following: 


"  'Page  No.  3.    Ex.  1— A. 

"'SheflJeld,  Mo. 

"'Western  Scale. 


a  P. 


"'Memorandnm  of  Agreement 

"  'We,  Kansas  City  Bolt  &  Nut  Co.,  of  the 
first  part,  and  Blue  Valley  Lodge  No.  2, 
State  of  Missouri,  National  Amalgamated  As- 
sociation of  Iron,  Steel  &  Tin  Workers,  of  the 
second  part,  do  hereby  agree  that  the  fol- 
lowing scales  of  prices,  based  upon  the  ac- 
tual sales  and  shipments  of  iron  or  steel, 
as  arranged  for  in  conferences,  shall  govern 
the  wages  of  the  several  departments  as 
herein  stated,  commencing  July  1,  1902,  and 
ending  June  SO,  1903. 

"'It  is  further  agreed  that  no  scale  sliall 
go  below  the  base  price  named  on  the  rate 
selected. 

"'It  is  understood:  First  That  iron  mills 
(except  sheet  mills)  working  steel  shall  pay 
price  and  one-half  price  for  steel,  but  this 
shall  not  apply  to  mild  steel,  that  is,  working 
that  steel  of  which  the  output  of  the  mill 
shall  be  as  great  as  when  working  iron  of 
the  same  sizes;  but  when  the  output  of 
steel  Is  but  three-fourths  (%)  of  the  output 
of  iron,  the  rule  price  and  one-half  shall 
apply. 

"  'Second.  On  all  mills  working  iron  or 
steel  weighing  one  hundred  and  thirty  (130) 
pounds,  or  over,  extra  help  shall  be  furnished 
to  the  heater,  the  same  to  be  paid  by  the 
company. 

"  'Third.  The  time  4n  scrapping  and  bush- 
ellng,  also  flnishlng  departments,  shall  in  no 
case  exceed  nine  hours  and  fifteen  minutes 
from  the  r^nilar  time  the  mill  begins  to  roll 
until  the  first  furnace  commences  to  charge 
the  last  heat  This  shall  not  apply  to  mills 
working  shorter  charging  hours;  this  not  to 
apply  to  boiling  departments  (except  scrap- 
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ping  and  buehellng) ;  also  otber  departments 
working  under  the  three-turn  systein.  The 
time  for  meals  on  following-up  mills  shall  not 
be  counted  tn. 

"•Page  No.  4.    ESr,  1— B.    E.  P. 

"'Fourth.  Wherever  deviations  from  the 
Western  Iron  Scale,  signed  for  by  any  man- 
ufacturer and  the  Amalgamated  Association, 
are  made  and  evidence  is  produced  to  prove 
It,  the  Amalgamated  Association  and  man- 
ufacturers agree  to  make  every  effort  to  cor- 
rect the  same,  provided  the  trains  and  fur- 
naces are  similar,  but  if  the  deviations  con- 
tinue to  l(e  tolerated  by  the  Amalgamated 
Association,  all  other  mills  shall  receive 
the  same.  All  manufacturers  and  workmen 
governed  by  this  scale  hereby  agree  not  to 
make  any  deviation  from  the  scale  agreed  to. 

"  'Fifth.  Finishing  mills  will  be  allowed  to 
work  three  turns  when  practicable.  On  fin- 
ishing mills  working  or  desiring  to  work 
three  turns,  eight  hours  shall  constitute  a 
day's  work.  Rolling  shall  not  start  earlier 
than  5  a.  m.  Monday  morning,  and  first  fur- 
nace shall  cease  charging  at  11:30  a.  m.  on 
Saturday.  The  last  furnace  shall  not  charge 
later  than  one  (1)  hour  after  the  first  fur- 
nace, and  close  the  week's  work.  On  all 
mills  working  three  turns  a  third  roller  shall 
be  employed. 

"  'Sixth.  All  ten-inch  guide  and  hook  mills 
with  one  furnace  averaging  $35.00  per  turn 
or  more,  or  with  two  furnaces  $65.00,  per 
turn  or  more  on  a  9^  hour  system,  based  on 
a  1-cent  card  rate,  the  eight-hour  system  shall 
be  adopted.  On  bar  and  twelve-inch  mills 
averaging  60,000  pounds  on  one  (1)  furnace, 
and  85,000  pounds  on  two  (2)  furnaces  per 
turn  on  the  9%-hour  system,  the  eight-hour 
system  shall  be  adopted.' 

"(Signatures  omitted.) 

"It  was  agreed  that  the  base  price  at  a  one 
(1)  cent  card  rate,  based  on  actual  sales  of 
bar  iron,  as  per  conference  agreement,  with 
extras,  shall  be  the  straight  one  dollar  and 
twenty-one  cents  ($1.21)  per  ton  for  rolling, 
sixty-one  and  seven-tenths  (Ol'/io)  cents  for 
heating,  thirty-two  and  three-fourths  (32%) 
cents  per  ton  each  for  roughing,  and 
catching  on  guide,  10-inch,  hoop  and  cotton 
tie  mills  with  two  (2)  per  cent  additional  for 
each  one-tenth  (i/io)  advance  or  decline  on 
said  card  from  one  (1)  to  two  (2)  cent  card 
rate. 

"The  rollers,  heaters,  roughers  and  catch- 
ers shall  each  be  paid  by  the  company.  It  is 
understood,  however,  that  this  arrangement 
shall  In  no  way  detract  from  the  authority 
of  the  roller  in  controlling  all  hands  on  mill, 
including  hiring  and  discharging,  and,  as 
heretofore,  the  roller  shall  be  held  responsi- 
ble for  the  work  done.  Bar  mill  heating 
price  to  govern  base  sizes  alone. 

"Arthur  Palmer,  the  night  boss  roller,  tes- 
tified that:    'Q.  Now  this  book  speaks  of  the 


authority  of  the  roller  In  controlling  all 
hands  in  the  mill.  Now  what  is  It  you  call 
the  mill?  A.  That  Is  the  train  of  rolls,  and 
all  the  furnace  men,  and  so  forth.  Q.  That 
means  the  working  part  of  It  that  Is  done 
from  this  furnace?  A.  Yes,  sir.  There  were 
two  furnaces  on  the  mill,  and  the  roller  has 
charge  of  the  beaters  and  all  liands  on  the  - 
mill.  Q.  All  hands  engaged  in  rolling  iron? 
A.  Tes,  sir.  Q.  When  Jesse  Jewell,  the 
plaintiff,  was  injured  there?  A.  Tes  sir.  Q. 
In  what  capacity?  A.  As  roller — ^foreman, 
rather.  Q.  Who  employed  you?  A.  Mr. 
Sturges.  Q.  Mr.  Benjamin  Sturges,  the  de- 
fendant here?  A.  Tes,  sir.  Q.  By  "roller" 
you  mean  a  sabroUer  under  Mr.  Sturges?  A. 
Tes,  sir.  Q.  How  long  had  you  been  working 
under  Mr.  Sturges?  A.  Well,  about,  pos- 
sibly, eight  years.  Q.  At  this  same  plant? 
A.  Tes,  sir.  Q.  Were  yon  a  member  oit  Blue 
Valley  Lodge  No.  2,  National  Amalgamated 
Association  of  Iron,  Steel  &  Tin  Workers? 
A.  Tes,  sir.  Q.  Was  Mr.  Sturges  also  a 
member?  A.  Yes,  sir.  Q.  And  were  yon  the 
roller  on  the  shift  on  which  Mr.  Jewell  was 
engaged  at  the  time  he  was  injured?  A. 
Tes,  sir.  Q.  Who  paid  Mr.  Jewell?  A.  Mr. 
Sturges.  Q.  State  whether  or  not  there  was 
an  Inspector  employed  by  the  company  to 
inspect  this  Iron?  A.  Tes,  sir.  Q.  Where 
did  he  work?  Where  did  he  inspect  it? 
Where  was  the  inspection  made?  A.  Well, 
it  was  after  It  got  cold — after  it  got  sheared 
and  cold — it  was  taken  to  the  scales  and 
unloaded,  and  as  It  was  unloaded  it  was  in- 
spected. I  presume  that  Is  the  way  they  in- 
spected it  Q.  Now,  do  you  know  whether  this 
rolling  work  was  done  under  this  kind  of 
an  agreement,  from  year  to  year,  from  1896 
— 1895  and  '96 — on  down  to  the  time  Jewell 
was  hurt?  A.  Tea,  air.  I  believe  the  agree- 
ment has  always  been  there,  the  same — 
about  the  same.  Q.  And  they  were  made  be- 
fore the  expiration  of  the  year;  the  one  for 
the  succeeding  year  would  be  made  before 
the  expiration  of  the  one  for  the  present 
year?  A.  Tes,  sir.  Q.  So  they  were  con- 
tinuously working  under  the  scale?  A.  Tes, 
sir.' 

"John  P.  McLaughlin  testified:  'Q.  What 
position.  If  you  know,  did  defendant  Ben- 
jamin Sturges  on  December  9,  1902,  and  for 
a  nuniher  of  months  previous  thereto,  hold 
In  the  rolling  mill  of  defendant?  A.  He  was 
the  man  that  had  the  whole  charge  of  the 
mill.  Q.  Whose  duty,  if  you  know,  was  It 
to  inspect  the  machinery,  appliances,  tools, 
and  safeguards,  if  any,  furnished  the  em- 
ployes? A.  Now,  in  regard  to  that  question, 
I  would  like  to  make  a  little  explanation. 
Q.  Answer  It  In  whatever  way  you  believe  to 
be  true.  A.  It  Is  customary,  when  a  roller 
gets  a  position  as  a  roller  on  a  mill,  he  has 
full  charge  of  that  mill;  the  mill  Is  under 
bis  care;  everything  Is  under  bis  care;  and. 
as  a  rule,  whatever  appliances  be  recom- 
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mends,  whatever  aroUances  be  needs,  will  be 
given  to  him.' 

"Benjamin  Sturges,  one  of  the  defendants, 
who  had  been  employed  In  this  mill  for  two 
years  prior  to  the  date  of  the  Injury,  tes- 
tified: 'Q.  Some  of  the  men,  I  believe  the 
evidence  showed,  were  paid  by  the  company 
direct?  A.  Yes,  the  heaters  and  roughers. 
Q.  Who  would  employ  them — hire  them?  A. 
I  did.  Q.  Did  you  have  the  right  of  dis- 
charging too?  A.  Yes,  sir.  Q.  Superintend- 
ent of  them,  while  they  were  doing  their 
work?  A.  That  is,  these  rollers  and —  Q. 
Which?  The  heaters  and  roughers,  and 
men  that  were  paid  by  the  company,  did 
you  direct  them  in  their  work  too?  A.  Ob, 
yes;  yes,  sir.  Q.  Now  you  received  so  much 
a  ton  for  the  finished  product  of  iron  rolled 
in  that  mill?  A.  Yes,  sir.  Q.  Whether  It 
was  rolled  by  your  shift  or  any  other  shift? 
A.  Any  other.  Q.  Did  you  have  three  shifts 
when  you  first  started  in?  A.  No,  sir.  Q. 
And  then  you  paid  the  strainers,  scrapers, 
finishers— tiiese  men  were  paid  by  the  scale 
— and  then  you  employed  some  laborers  who 
were  not  paid  by  any  scale?  A.  Yes.  There 
was  some  of  them  not  in  a  scale  at  that  time. 
Q.  You  employed  several  men  of  that  kind? 
A.  Yes.  Q.  You  went  and  came  as  you 
thought  the  business  demanded?  A.  Yes. 
Q.  Did  you  leave  any  record  in  the  office  of 
the  time  you  spent  there?  A.  Well,  I  think 
they  have  a  record  They  used  to  have  a 
man  at  the  gate.  Q.  You  didn't  make  any 
record?  A.  No,  sir.  Q.  And  didn't  pass  In  at 
the  gate  and  check  in?  A.  I  passed  through 
the  gate.  Q.  You  did  not  check  In?  A.  No, 
sir.  Q.  When  you  came  In  or  when  you  went 
out?  A.  No,  sir;  none  of  the  mill  men  did. 
Q.  None  of  the  men  yon  paid?  A.  None  of 
the  rolling  mill  men.  Q.  Mr.  Stnrges,  I  be- 
lieve you  stated  this ;  I  want  to  be  perfectly 
sure  about  It  You  collected  the  money  from 
the  company  for  the  entire  output  of  the 
three  shifts,  based  on  the  ton?  A.  Yes,  sir. 
Q.  And  you  paid  out  to  the  men  their  money 
for  the  three  shifts,  whether  you  worked  on 
the  shift  or  not?  A.  Except  the  heaters  and 
roughers.  Q.  What  men  were  under  your 
pay — ^you  paid  that  way?    A.  Yes,  sir.' 

"S.  Y.  High  testified:  'Q.  Now,  Mr.  Stur- 
ges  got  a  profit  off  of  the  work  of  all  three 
shifts,  did  he  not,  of  the  rolls?  A.  I  don't 
know  what  Mr.  Sturges  made  on  his  rolls. 
Q.  Well,  you  paid  Mr.  Sturges  a  certain 
amount?  A.  He  was  paid  a  certain  amount, 
per  ton;  yes.  Q.  And  then  he  paid  for  hav- 
ing the  work  done  out  of  that?  A.  Part  of 
it;  yes.  <J.  And  what  he  had  left,  after 
paying  that,  he  kept?  A.  Why,  sure.  Q.  Do 
yon  know  how  much  was  paid  to  Mr.  Sturges 
in  any  one  year  for  the  amount  of  work 
that  he  did?  Do  you  know?  A.  No,  sir;  I 
do  not  Q.  Who  paid  him?  A.  He  was  paid 
from  the  office;  Q.  Did  you  know  anything 
about  how  much  his  compensation  was?  A. 
I  did  not     Q.  Did  you  ever  Inquire  into 


how  much  he  was  getting  for  that  work? 
A.  No,  sir.  Q.  And  how  much  his  profits 
were  over  and  above  what  he  paid  his  roll- 
ers and  strainers  and  finishers,  and  all  those 
people  he  had  to  pay?  A.  I  could  answer  In 
this  way  that  they  tried  to  find  out  how 
much  he  did  make,  and  nobody  could  find 
out.    That's  all  I  know  about  it' 

"Jacob  Knapp  testified:  'Q.  Yes,  yon  were 
employed  by  the  company  as  a  weigher  tor 
the  company?  A.  Yes.  Q.  To  receive  this  iron 
from  the  rollers,  and  weigh  It?  A.  Yes,  sir. 
Q.  And  there  were  two  of  you  worked  there 
—two  shifts  of  weighers?  A.  Yes,  one  for 
day  and  one  for  night  Q.  And  there  were 
three  shifts  of  rollers,  catchers,  and  strain- 
ers and  so  forth?  A.  Yes.  Q.  And  then  this 
iron  was  brought  up  to  yon,  and  you  kept 
the  weighing  of  each  one  of  these  shifts  sep- 
arate? A.  Yes,  sir.  Q.  Did  you  keep  each 
heat  separate?  A.  Yes.  Q.  And  then  you 
marked  that  up  on  a  board,  as  required  by 
the  rules  of  the  union?    A.  Yes,  sir.' 

"The  uncontradicted  evidence  also  showed 
appellant,  the  Kansas  City  Bolt  &  Nut  Com- 
pany, owned  the  entire  plant  and  every- 
thing connected  therewith  where  respondent 
was  working  at  the  time  of  his  Injury.  They 
owned  the  plant  and  furnished  their  own 
machinist  to  keep  the  same  In  repair,  and 
furnished  all  the  material  that  went  into  the 
output.  The  company  also  furnished  every- 
thing In  the  way  of  tools  and  Implements  In 
use,  and  kept  them  In  repair;  also  furnished 
the  engineer,  fireman,  and  all  others  who 
were  necessary  to  furnish  power  with  which 
to  run  the  entire  plant;  also  the  appliances 
with  which  all  the  employes  worked,  and 
made  all  repairs  in  all  departments,  when 
called  xrpoa  to  do  so.  Sturges,  the  codefend- 
ant,  occupied  the  iMsltlon  of  head  roller, 
who  employed  respondent  to  work  in  the  mill 
after  consultation  with  Superintendent  High. 
The  mill  at  the  time  In  question  was  being 
operaj:ed  under  a  contract  made  between  the 
Kansas  City  Bolt  ft  Nut  Company  and  the 
'Blue  Valley  Lodge,'  a  labor  organization  of 
men  employed  or  engaged  in  working  in  the 
rolling  mills.  There  Is  no  evidence  in  the 
case  that  Jewell  belonged  to  Blue  Valley 
Lodge.  He  states  that  he  did  not  remember 
whether  he  had  deposited  his  card  in  the 
Blue  Valley  Lodge  after  he  came  from  Chi- 
cago where  he  had  worked,  but  that  he  was  a 
member  of  the  Amalgamated  Association,  and 
Bine  Valley  Lodge  was  a  branch  of  that 
association." 

Bees  Turpin  and  A.  P.  Woodson,  both  of 
Kansas  City,  for  appellant  Ralph  S.  Lat- 
shaw.  Reed  ft  Harvey,  and  Yates  ft  Mastin, 
all  of  Kansas  City,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Upon  the  evidence  before  stated, 
counsel  for  appellant  Insisted  below  and 
requested  the  court  to  declare,  as  a  matter 
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of  law,  that  the  relation  of  master  and  serv- 
ant did  not  exist  between  it  and  the  respond- 
ent at  the  time  of  his  injury,  and  for  that 
reason,  among  others,  he  was  not  entitled  to 
a  recovery  In  this  case.  In  oth«:  words,  the 
appellant  Insists  that  the  Blue  Valley  Lodge 
No.  2  of  the  National  Amalgamated  Associa- 
tion of  Iron,  Steel  &  Tin  Workers,  and  Ben- 
jamin Sturges,  the  head  roller,  were,  at  the 
time  of  the  Injury,  Independent  contractors, 
and  that  the  respondent  was  an  employ^  of 
It,  and  not  of  appellant,  and  consequently  the 
relation  of  master  and  servant  at  said  time 
did  not  exist  betweoi  the  appellant  and  the 
respondent,  and  for  that  reason  the  former 
was  not  liable  to  the  latter  for  the  Injuries 
sustained  by  him.  The  court  refused  that  in- 
struction, and  submitted  that  question,  by 
proper  instructions,  to  the  Jury,  who  found 
it  In  favor  of  the  respondent 

When  the  case  was  here  .before.  It  was 
decided  that  the  question  of  the  relation- 
ship existing  between  the  appellant  and  the 
respondent  was  one  of  fact  which  should 
be  submitted  to  the  Jury  under  proper  in- 
structions from  the  court,  provided  the  evi- 
dence upon  that  question  was  conflicting, 
which  at  that  time  we  were  unable  to  de- 
cide, for  the  reason  that  the  contract  under 
which  Sturges,  the  head  roller,  was  work- 
ing in  the  rolling  mill  was  not  before  the 
court  The  same  question  is  urged  upon  our 
attention  again,  and,  if  we  correctly  under- 
stand counsel  for  appellant  they  do  not 
challenge  the  correctness  of  the  instructions 
submitting  that  question  to  the  Jury,  except 
for  the  reason  assigned  that  there  Is  no 
evidence  upon  which  to  base  it  At  the 
second  trial  the  contract  between  said  as- 
sociation and  the  appellant  was  Introduced 
in  evidence  and  Is  preserved  In  the  record 
which  may  be  found  set  out  in  the  state- 
ment of  this  case. 

[1]  Conceding  without  deciding  the  ques- 
tion that  the  contract  means  what  counsel 
for  appellant  contends,  namely,  that  the 
Blue  Valley  No.  2  Lodge  of  the  Na- 
tional Amalgamated  Association  of  Iron, 
Steel  &  Tin  Workers,  was  an  Independent 
contractor  for  the  production  of  the  rods, 
bolts,  and  nuts  mentioned  in  said  contract 
and  that  respondent  was  employed  by  and 
was  working  for  the  latter,  and  not  for  the 
former,  at  the  time  of  his  Injury,  neverthe- 
less the  trial  court,  under  the  evidence, 
properly  refused  said  Instruction  for  the 
reason  that  the  uncontradicted  evidence 
shows  that  the  appellant  company  owned 
the  entire  plant,  including  the  roller  mill  in 
question,  furnished  the  place  where  the  re- 
spondent worked,  that  it  furnished  the  ma- 
chinists to  make  the  repairs,  and  that  it 
was  its  duty  to  keep  the  place  and  the  in- 
strumentalities with  which  he  worked  In 
repair,  and  tbnt  It  furnished  the  engineers, 
firemen,  and  all  others  who  were  necessary 
to  generate  the  heat  and  power  for  the  en- 
tire plant  the  mill  Included.    The  uncontra- 


dicted evidence  showed  that  the  direct  cause 
of  the  respondent's  injury  was  the  negligMit 
failure  of  the  appellant  to  furnish  the 
stanchion  post  mentioned  In  the  evidence, 
and  not  from  any  negligence  of  Sturges  or 
any  one  whom  he  represented. 

[2]  In  discussing  this  question  in  the 
former  appeal  in  tbfe  case  (231  Mo.  loc. 
cit  196,  132  S.  W.  707,  140  Am.  St  Hep. 
515),  the  court  said:  "In  the  .case  at  bar, 
what  was  the  proximate  cause  of  the  in- 
Jury?  Clearly  it  was  the  failure  of  the 
company  to  maintain  the  iron  post  described 
in  the  petition.  If  it  had  been'  there  it 
would  have  been  a  physical  ImpoBslblllty 
for  respondent  to  have  sustained  the  in- 
juries of  which  he  complains.  That  being 
true,  then  the  question  presents  itself:  Was 
the  company  negligent  in  falling  to  maintain 
the  post  at  the  place  and  in  the  manner 
stated  in  the  petition?  In  order  to  prop- 
erly determine  this  question,  we  must  con- 
sult the  evidence  bearing  upon  that  question. 
It  is  undisputed  that  the  appellant  comi>any 
owned  the  entire  plant  in  question  and  had 
exclusive  control  over  every  department 
thereof,  including  the  rolling  mills;  that  is 
(whatever  may  have  been  the  relation  that 
existed  between  the  appellant  company  and 
Sturges,  whether  that  of  contractor  or  vice 
principal),  the  company  had  possession  of 
and  control  over  the  building  in  which  the 
mill  was  located,  as  well  as  the  mill  itself, 
including  the  engines,  boilers,  and  machinery 
connected  therewitli.  The  company  also 
operated  the  entire  plant,. Including  the  mill, 
and  made  all  necessary  repairs  throughout 
all  of  the  departments  of  the  plant  Sturges 
and  his  assistants  had 'nothing  to  do  with 
those  matters,  except  to  manufacture  the 
Iron  bars  mentioned  in  the  evidence  In  the 
building  and  on  the  mill  which  was  thus 
owned,  controlled,  and  operated  by  the  com- 
pany; hut  as  previously  stated,  this  record 
does  not  disclose  whether  Sturges  was  an 
independent  contractor  In  doing  that  work 
or  whether  he  was  an  employ^  and  foreman 
of  the  company  in  charge  of  that  work. 
Under  this  view  of  the  case,  the  company 
undertakiag  to  furnish  and  furnishing  the 
place  where,  and  the  Instrumentalities  with 
which,  the  work  was  to  be  performed,  the 
law  Imposed  upon  it  the  duty  to  exercise 
ordinary  care  in  seeing  that  the  place  where 
Sturges  and  his  assistants  were  to  work, 
and  that  the  instrumentalities  with  which 
they  were  to  labor,  were  reasonably  safe 
for  that  purpose,  even  though  It  be  conceded 
that  Sturges  was  an  independent  contractor. 
This  is  true  for  the  reason  that  If  the 
owner  undertakes  to  furnish  the  place  and 
the  appliances  with  which  an  Independent 
contractor  is  to  perform  his  contract  and 
retains  possession  and  control  over  said 
place  and  appliances,  then  the  contractor 
and  his  employes  have  the  same  right  that 
an  ordinary  employe  has  to  demand  of  the 
owner  that  they  be  reasonably  safe  for  the 
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purpose  for  wblcb  they  were  furnished. 
Gelsmann  v.  Missouri  KdlBon  El.  Co.,  173 
Mo.  651,  73  S.  W.  C54;  Ryan  T.  Railroad, 
100  Mo.  621,  89  S.  W.  865,  2  U  R.  A  (N. 
S.)  777;  Clark  v.  St  Louis  &  Suburban  Ry. 
Co.,  234  Mo.  306,  137  S.  W.  583:  Clark  v. 
Union  Iron  &  Foundry  Co.,  234  Mo.  436, 
137  8.  W.  677.  The  last  two  cases  are  just 
handed  down  by  this  division  of  the  court, 
and  are  now  pending  In  court  in  banc.  The 
precise  auestlon  now  under  consideration 
was  fully  considered  In  the  Clark  Case,  and 
for  that  reason  It  Is  useless  to  further  ex- 
tend this  discussion  along  that  line.  The 
only  reason  why  the  owner  is  not  liable  In 
damages  for  injuries  sustained  by  an  em- 
ployC  of  an  independent  character  is  be- 
cause the'  owner  has  no  control  over  the  ac- 
tions of  the  contractor,  whether  they  be  neg- 
ligent or  not  But  In  the  case  at  bar,  as 
before  stated,  Sturges  had  no  control  over 
the  place  in  which,  or  the  instrumentalities 
with  which,  he  was  manufacturing  the  bars. 
And,  since  it  is  practically  undisputed  tbat 
respondent  was  injured  in  consequence  of 
the  absence  of  the  post,  we  may  drop  the 
question  of  Independent  contractor  and  pro- 
ceed to  the  consideration  of  the  question. 
Was  it  negligence  on  the  part  of  the  com- 
pany to  have  failed  to  furnish  and  maintain 
the  post  in  question?  The  petition  alleged, 
and  the  evidence  of  respondent  tended  to 
prove,  tbat  the  ordinary,  usual,  and  safe 
way  to  operate  rolling  mills  of  this  class 
while  the  process  of  'repeating*  was  going 
on  was  to  have  an  iron  post  firmly  set  and 
maintained  in  the  floor  of  the  building  In 
which  the  mill  is  located  some  10  or  12  feet 
from  the  string  of  rolls,  around  which  the 
bar  was  to  pass  in  a  semicircle,  of  suffi- 
cient strength  to  stop  the  movement  of  the 
bar  whenever  the  end  thereof  should  for 
any  cause  become  caught  in  the  rolls,  and 
thereby  prevent  the  loop  of  the  bar  from 
catching  the  employes  by  the  feet  or  legs 
and  drawing  them  up  against  the  frame- 
work of  the  rollers." 

By  reading  the  contract  before  set  oat  in 
the  statement  of  the  case,  it  will  be  seen 
that  it  does  not  materially  change  the  na- 
ture of  the  case  from  what  it  was  when 
previously  here,  for  the  evidence  at  the  first 
trial  showed,  as  it  does  here,  that  the  ap- 
pellant retained  absolute  possession  and  con- 
trol of  the  entire  plant,  the  rolling  mill  in- 
duded;  tbat  it  furnished  the  place  for  and 
the  instrumentalities  with  which  Sturges 
and  his  employes  performed  their  duties; 
and  that  the  appellant  made  all  necessary 
repairs  of  every  kind  and  description  about 
the  entire  plant,  the  mill  Included,  and  also 
furnished  the  heat  and  power  which  was 
necessary  to  produce  the  manufactured  ar- 
ticles mentioned  In  said  contract.  Sturges 
and  those  whom  he  represented,  if  any  one, 
liad  nothing  to  do  with,  nor  was  he  under 
any  obligation  to  furnish  the  place  where, 


or  the  instrumentalities  with  which,  his  em- 
ployes did  their  work;  nor  was  he  or  they 
under  any  legal  obligation  to  keep  tbose 
matters  in  repair.  The  evidence  coududvely 
shows  that  those  duties  were  reserved  to  the 
appellant  and  were  not  Imposed  by  contract 
or  otherwise  upon  Sturges,  except  when  he 
might  be  guilty  of  misfeasance;  but  in  this 
case  the  Jury  found  he  was  not  guUty  of 
misfeasance,  but,  had  he  been,  that  fact 
would  not  have  relieved  the  appellant  of 
liability  if  its  negligence  had  contributed 
with  that  of  Sturges  In  producing  the  in- 
Jury,  much  less  can  it  escape  liability  where 
its  negligence  as  the  evidence  shows,  was 
the  sole  cause  of  the  injury. 

The  second' trial  of  the  case  was  conduct- 
ed in  harmony  with  the  views  of  this  court 
expressed  In  the  former  opinion. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed.  All 
concur,  except  GRAVES,  P.  J.,  and  FBR- 
RISS  and  liAMM,  JJ.,  dissenting. 

On  Rehearing. 

PER  CURIAM.  Now  at  this  day  the 
court,  having  seen  and  fully  understood  the 
appellant's  motion  for  a  rehearing  herein, 
doth  order  that  said  motion  be,  and  the 
same  is  hereby,  overruled  on  condition  tbat 
plalnUtr  within  10  days  remit  $5,000  of  his 
judgment  as  of  the  date  of  the  verdict,  oth- 
erwise the  motion  will  be  sustained. 

WOODSON  and   KENNISH.  JJ.,  dissent 

November  30,  1912. 
PER  CURIAM.  Pursuant  to  the  order  of 
this  court  made  on  the  26th  day  of  Novem- 
ber, 1912,  conditionally  overruling  the  appel- 
lant's motion  for  a  rehearing  herein,  comes 
tbe  said  respondent  this  day,  by  attorney, 
and  enters  a  remittitur  herein  in  tbe  sum  of 
$5,000  as  of  the  date  of  the  original  verdict, 
part  and  parcel  of  a  judgment  heretofore 
entered  in  this  cause  tn  the  circuit  court  of 
Jackson  county.  Now,  therefore,  the  court 
doth  order  that  the  appellant's  motion  for  a 
rehearing  herein  be,  and  the  same  is  hereby, 
overruled. 


STATE  T.  STAPP. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
.      Dec.  10,  1912.) 

1.  CRnaNAL   Law    ({   494*)— Evidencb— Eh:- 
FEBTB — ^Weight  and  Sofficienct. 

The  jury  had  a  right  to  find  that  an  abor- 
tion four  weeks  after  tbe  use  of  instruments  on 
the  womb  of  prosecutrix  was  caused  thereby, 
notwithstanding  uncontradicted  expert  testi- 
mony tbnt  it  could  not  have  been  so  caused. 

[Ed.    Note. — For    other    cases,    see   Criminal 
Law,  Cent  Dig.  i  1081;    Dec.  Dig.  |  494.»] 

2.  Abobtior    ({    11*) — ^Evidence— "Admims- 

TEB." 

Evidence  that  accused  delivered  pills  to  a 
pregnant  womau  with  instructions  to  take  them 
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the  following  day,  without  any  evidence  ttiat 
she  ever  swallowed  any  of  them,  was  insuffi- 
cient to  support  a  conviction  for  administering 
a  drug  with  intent  to  produce  an  abortion, 
since  to  "administer"  a  poison  or  other  thing  i^ 
to  canse  it  to  be  taken  by  compelling  a  iierson 
by  violence  to  swallow  it,  or  by  delivering  it 
to  one  receiving  it  voluntarily  into  her  system. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  {  22 ;    Dec  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  105-197.] 

3.  Abortion  (I  13*)— Trial— Instbuctionb— 
"Adminibteh"- "Give." 

Where  the  evidence  showed  that  a  person 
accused  of  administering  a  drug  with  intent  to 
produce  an  abortion  gave  pills  to  the  prosecu- 
trix with  directions  to  take  them  the  next  day, 
an  instruction  that  to  "administer"  drugs  to  a 
person  meant  to  "give"  them  to  such  person 
was  erroneous,  since  while  to  "give"  drugs  to 
a  person  may  in  some  cases  include  the  idea 
that  the  drugs  are  taken  into  the  stomach,  it 
could  not  have  that  meaning  in  view  of  the 
evidence. 

[£}d.  Note.— For  other  cases,  see  Abortion, 
Cent.  Dig.  {  23 ;  Dec.  Dig.  |  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3094-309&] 

4.  Criminal  Law  ({  1172*) — ^Appkal— Pbeju- 
OICIAL  Rbbor. 

Where  accused  was  charged  with  using 
Instruments  and  administering  drugs  to  pro- 
duce an  aliortion,  and  expert  testimony  tliat 
the  abortion  could  not  have  been  caused  by  the 
use  of  the  instruments  was  uncontradicted,  the 
erroneous  submission  of  the  issue  relative  to 
the  administration  of  drxigs  was  prejudicial, 
Mince  the  jury  probably  convicted  on  that  ground. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  K  3128,  8154-3157,  3159- 
3163,  3160;    Dec.  Dig.   §  1172.»] 

6.  Crikinal   Law    (§  785»)— Ikstbuotions— 

Credibility  of  Witnkssbb. 

Even  if  an  instruction,  on  a  trial  for 
abortion,  that  the  fact  that  the  prosecutrix 
was  implicated,  may  be  taken  into  considera- 
tion in  determining  her  credibility  is  proper, 
its  refusal  is  not  error,  since  it  contains  no 
legal  proposition,  but  is  purely  a  comment  on 
the  evidence. 

(E!d.  Note. — For  other  rases,  see  Criminal 
Law,  Cent  Dig.  |{  1774,  1776-1781,  1889-1804 ; 
Dec.  Dig.  i  785.'] 

6.  Indictment   and    Information    (|   60*)— 
Particulars  of  Offense. 

An  indictment  charging  accused  with  ad- 
ministering drugs  to  a  pregnant  woman  and 
using  iustruments  on  her  body  to  produce  an 
abortion,  but  not  alleging  whether  or  not  either 
the  woman  or  a  quick  child  died,  is  insufficient, 
since  it  does  not  show  whether  the  offense  is 
abortion  or  manslaughter. 

[Bid.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  $|  182,  266,  267; 
Dec.  Dig.  f  60.*] 

7.  Indictment  and  Information  (|  125*)  — 
Elements  of  Offenses. 

The  administration  of  drugs  and  the  use 
of  instruments  to  produce  an  abortion  are 
separate  offenses,  and  hence  _  should  not  be 
charged  in  one  count  of  an  indictment 

[Ed  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f|  334-400;  Dec. 
Dig.  {  125.*] 

Appeal  from  Circuit  Court,  Ray  County; 
F.  H.  Trimble,  Judge. 

Josopli  Stapp  was  convicted  of  crime,  and 
he  api)eals.     Reversed  and  remanded. 


Appellant  la  a  physician  and  waa  conylct* 
ed  under  an  Indictment  charging  him  in  one 
count  with  having  administered  drugs  to  a 
pregnant  woman,  and  also  with  having  used 
instruments  upon  her  body,  all  with  the  In- 
tent to  produce  an  abortion.  There  Is  no 
allegation  In  the  Indictment  as  to  whether 
the  death  of  the  woman  or  of  a  quick  child 
was  caused  by  the  abortion.  Elizabeth 
Bales  testified  that  she,  being  about  four 
months  pregnant,  went.  In  company  with 
Reed  Taylor,  the  author  of  her  trouble,  to 
the  office  of  the  defendant  about  10  o'clock 
at  night  on  Jane  26,  1010;  that  Taylor  first 
had  a  talk  with  the  defendant  out  of  hear- 
ing of  the  witness;  that  the  witness  then 
entered  defendant's  office,  and  defendant  told 
her  that  he  had  learned  from  Taylor  that 
they  (witness  and  Taylor)  were  In  trouble 
and  that  he  bad  told  Taylor  that  he  (defend- 
ant) had  helped  others  and  would  help  them ; 
that  defendant  used  instruments  In  her 
womb,  and  gave  her  some  pills  with  Instruc- 
tions to  take  them  the  next  day.  There  was 
no  evidence  that  she  ever  took  (swallowed) 
the  pills.  No  Inquiry  was  made  of  her  at 
the  trial  as  to  whether  she  ever  took  the 
pills  into  her  stomach.  The  abortion  oc- 
curred on  July  24,  1910.  She  was  not  con- 
fined to  her  bed  until  the  day  on  which  the 
abortion  occurred,  but  stated  In  her  testi- 
mony that  she  could  "hardly  go."  Several 
physicians  testified  as  experts  that  an  abor- 
tion would  not  occur  from  the  use  of  In- 
stmments  so  long  after  such  use,  and  there 
was  no  medical  evidence  to  the  contrary. 
Reed  Taylor  corroborated  the  evidence  of 
Miss  Bales  as  to  the  visit  to  defendant's 
office  and  the  purpose  of  such  visit  The 
defendant  testified  and  denied  the  charge  in 
toto.  The  court  refused  a  demurrer  to  the 
evidence  asked  by  the  defendant,  and  also 
refused  the  following  instruction  asked  by 
him:  "The  jury  are  instructed  that  the 
prosecuting  witness  Is  a  competent  witness, 
but  the  fact  that  she  was  Implicated  in  the 
alleged  transaction  may  be  taken  into  con- 
sideration by  the  jury  In  determining  the 
credibility  to  be  given  to  her  testimony." 
The  jury  were  Instructed  to  find  the  defend- 
ant guilty  if  they  found  that  he,  under  the 
circumstances  and  with  the  Intent  mention- 
ed In  the  instructions,  administered  to  ber 
any  drugs  or  used  upon  her  any  Instruments 
by  inserting  them  In  her  womb.  By  Instruc- 
tion 3  the  jury  were  told  that  the  word  "ad- 
ministered" meant  the  giving  to  her  any 
drugs  for  the  purpose  of  producing  an  abor- 
tion. 

Lavelock  &  Kirkpatrlck,  of  Rldimond,  for 
appellant  Elliott  W.  Major,  Atty.  Geo, 
and  John  M.  Dawson,  Asst  Atty.  Gen.,  for 
the  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  We  are  confronted  with  the  fact  that 
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tbe  abortion  did  not  occur  until  four  weeks 
after  the  alleged  use  of  the  inatmments. 
Tbe  expert  testimony  was  all  to  the  effect 
that  such  result  would  not  follow  after  so 
long  a  time.  The  jury  were  not  necessarily 
bound  by  the  expert  evidence,  and  had  the 
right  to  find  that  the  abortion  was  caused  by 
the  use  of  the  Instruments  notwithstanding 
such  expert  evidence.  But  on  this  record 
we  cannot  say  that  they  did  so  And.  They 
may  have  found  tbat  the  abortion  was  caus- 
ed by  the  drugs.  Tet  there  is  no  evidence 
that  she  took  the  drugs  into  her  stomach. 

[2]  Instruction  No.  2  authorized  them  to 
And  the  defendant  guilty  if  be  administered 
the  drugs  with  such  an  Intent  There  was 
no  evidence  on  which  to  base  it 

[3]  Instruction  No.  3  told  the  Jury  that 
to  "administer"  drugs  to  a  person  meant  to 
"give"  them  to  such  person.  To  "give"  drugs 
to  a  person  under  some  circumstances  may 
possibly  include  the  idea  tliat  such  drugs 
are  taken  into  tbe  stomach.  It  could  not 
have  any  such  meaning  in  this  case,  because 
tbe  evidence  was  that  defendant  gave  her 
tbe  pills  with  directions  to  take  them  the 
next  day.  The  Jury  may  have  failed  to  find 
that  any  Instruments  were  used ;  and,  under 
those  InstmctloDs,  may  have  found  the  de- 
fendant guilty  because  he  had  delivered  to 
her  tbe  pills  regardless  of  whether  she  ever 
swallowed  them.  We  cannot  presume  that 
she  swallowed  any  of  the  pills.  She  was  on 
the  stand,  and  counsel  for  the  state  did  not 
ask  her  whether  she  swallowed  them,  and 
she  made  no  statement  on  tbe  subject  Bish- 
op on  Statutory  Crimes,  §  747,  says:  "To 
administer  tbe  poison  or  other  thing  is  to 
cause  it  to  be  taken.  It  may  be  by  forcing 
It  down  tbe  woman's  throat,  or  by  violence 
compelling  her  to  swallow  it  Of  it  may  be 
by  delivering  it  to  one  who  receives  It  into 
her  system  voluntarily,  having,  or  not,  ask- 
ed for  it"  We  hold  tliat  there  was  no  evi- 
dence on  which  tbe  defendant  could  be  con- 
victed of  administering  drugs  to  tbe  prose- 
cuting witness. 

[4]  From  the  circumstances  of  tbe  case, 
we  think  it  more  than  probable  that  the  Jury 
convicted  tbe  defendant  on  that  ground. 
Xtie  error  was  directly  prejudicial  to  the 
right  of  the  accused. 

[i]  II.  As  to  whether  Instruction  F  asked 
by  defendant  sbonld  have  been  given,  Bish- 
op says:  Vl'he  woman  is  admissible  as  a 
witness  witliin  principles  explained  in  an- 
other connection.  We  have  seen  that  gen- 
erally, in  our  states,  she  is  not  technically 
an  accomplice,  whose  evidence,  therefore, 
is  within  the  special  rule  requiring  confirma- 
tion. But  it  is  by  some  deemed  that,  'inas- 
much as  she  was  in  a  moral  point  of  view 
implicated  in  the  transaction,  it  would  be 
proper  for  the  jury  to  consider  tbat  circum- 
stance in  its  bearing  upon  her  credibility,' 
rendering  a  caution  from  the  court,  to  this 


efl^ect.  Judicious  and  proper,  and  evidence 
confirmatory  particularly  appropriate.  And 
some  tribunals  appear  to  regard  her,  as  to 
confirmation,  substantially  the  same  as  a 
technical  accomplice.  Yet,  in  reason,  the  dif- 
ference is  wide;  for  an  accomplice  swears 
under  the  temptation  of  earning  thereby  his 
own  immunity,  while  she  does  not  She  dis- 
closes her  own  disgrace;  and,  where  no  evil 
motive  appears  for  it  this  fact  may,  in  rea- 
son, strengthen  her  credibility.  Yet  plainly 
the  special  temptations  of  the  particular  case 
should  be  taken  into  the  account  and  the  at- 
tention of  the  jury  may  well  be  directed  to 
them."  It  will  be  noticed  that  the  writer 
says  that  the  attention  of  the  Jury  "may 
well  be  directed  to  them."  He  does  not 
state  that  such  instruction  must  be  given. 
None  of  tbe  cases  cited  by  that  writer  re- 
quire that  such  an  instruction  should  be  giv- 
en. We  consider  such  an  instruction  useless. 
It  contains  no  legal  proposition  and  is  pure- 
ly a  comment  on  the  evidence. 

[6]  III.  Tbe  ladlctment  does  not  charge 
the  commission  of  any  offense.  Manslaugh- 
ter, under  the  terms  of  section  4458,  occurs 
only  in  case  of  the  death  of  the  woman  or 
of  the  quick  child.  The  offense  of  abortion 
is  committed  only  when  such  death  does  not 
occur.  There  is  no  allegation  that  such 
death  did  or  did  not  occur. 

[7]  It  is  well  to  call  attention  to  tbe  fact 
that  administering  drugs  with  such  intent 
is  an  offense,  and  that  the  use  of  Instru- 
ments with  such  an  intent  is  also  an  offense, 
and  that  tbe  Indictment  attempts  to  charge 
both  such  offenses  in  tbe  same  count. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 

BLAIR,  C,  concurs. 

PER  CURIAM.  Tbe  foregoing  opinion  is 
adopted  as  tbe  opinion  of  the  court'  All 
concur. 


McCOLLIN  V.  JAMES  BLACK  MASONRY 
&  CONSTRUCTION  CO. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Nov.  30,  1912.     Rehearing  Denied 

Dec.  24,  1912.) 

MaBTEB    and    SEBVANT    ({    149*)— INJUBT    TO 
SkBVART — NkGLIOKNCB— "RlGQlNO." 

Tbe  foreman  in  charge  of  the  construction 
of  a  building  directed  emplojes  who  bad  just 
raised  a  column  from  the  first  floor  to  the  sec- 
ond to  bring  to  tbe  first  floor  all  the  rigging, 
consisting  of  roi>e8  and  blocks  and  chains.  The 
rigging  bung  above  a  rope  supporting  a  scaffold 
in  use.  The  employes  not  only  removed  the 
rigging,  but  untied  the  rope,  causing  the  scaf- 
fold to  fall,  injuring  an  employ^  working  there- 
on. Held,  that  the  foreman  was  not  guilty  of 
actionable  negligence  in  giving  the  order,  since 
the  word  "rigging,"  when  applied  to  the  han- 
dling of  heavy  loads  of  timber,  metal,  or  stone, 
means  the  tackle,  lines,  and  fastenings  with 
which  tbe  work  ia  accomplished,  and  tbe  order 
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did  not  refer  to  the  rope  supporting  the  scaf- 
fold. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  291-296;  Dec.  Dig.  I 
149.*] 

Appeal  from  St  Louis  Circuit  Court;  0. 
C.  Alien,  Judge. 

Action  by  John  E.  McCoIlin  against  the 
James  Black  Masonry  &  Construction  Com- 
pany. From  a  Judgment  for  defendant, 
plaintlfr  appeals.    Affirmed. 

Henry  A.  Baker  and  Campbell  Allison,  both 
of  St  Louis,  for  appellant  Jones,  Jones, 
Hocker  &  Davis,  of  St  Louis,  for  respondent 

BBOWN,  0.  The  petition  states  that  the 
defendant  is  a  Missouri  corporation  engaged 
in  the  general  contracting  business,  and  one 
Anton  Pape  was  its  foreman ;  that  the  plain- 
tlfr is  a  bridge  and  structural  iron  worker, 
and  was  on  December  19,  1905,  employed  by 
defendant  in  that  capacity  in  erecting  a 
building  in  St  Louis  under  the  direction  of 
said  Pape  as  foreman.  The  petition  then 
proceeds  as  follows:  "That  while  plaintHf 
was  at  work  as  aforesaid,  on  said  day,  he, 
in  obedience  to  the  order  of  said  foreman, 
was  on  a  piank  scatCold,  suspended  below  the 
second  floor  of  said  building,  one  end  of 
which  plank  scaffold  was  resting  on  and  sup- 
ported by  an  X  brace,  and  the  other  end 
was  resting  on  and  suspended  by  a  rope, 
which  rope  was  passed  through  a  girder 
above  the  said  plank  scaffold  and  was  wound 
three  times  around  a  floor  beam  or  girder 
of  the  second  floor,  and  then  securely  tied 
by  two  "half-hitches"  to  a  wire  cable  just 
above  the  said  second  floor;  that  while 
plaintiff  was  thus  on  said  plank  scaffold  and 
at  work  as  aforesaid,  without  any  knowl- 
edge, fault,  or  negligence  on  plaintiff's  part, 
said  foreman,  Anton  Pape,  although  he  well 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  plaintiff  was  at 
work  on  said  scaffold,  as  aforesaid,  careless- 
ly and  negligently  ordered  and  directed  two 
of  the  employes  of  the  defendant  then  at 
work  on  the  said  building  under  the  dlrec^ 
tlon  of  the  said  Pape,  to  take  up  the  rigging 
(which  rigging  Included  the  said  rope  sup- 
porting the  plank  scaffold  on  which  the 
plaintiff  sat  as  aforesaid),  thereby  ordering 
and  directing  the  said  workmen  to  take  up 
and  remove  the  said  rope  supporting  the 
plank  scaffold  on  which  the  plaintiff  sat  as 
aforesaid,  and  that  the  said  workmen.  In 
obedience  to  the  said  order  and  direction, 
and  in  execution  thereof,  untied  the  said 
rope  tied  to  the  wire  cable  as  aforesaid,  and 
uncoiled  the  same,  or  permitted  it  to  uncoil, 
from  around  the  said  girder,  whereby  the 
end  of  said  scaffold  which  was  being  sup- 
ported by  said  rope,  as  aforesaid,  suddenly 
and  without  warning  of  any  kind  to  plaintiff, 
was  permitted  and  caused  to  drop,  In  conse- 
quence of  which  said  negligence,  plaintiff  fell 


to  the  floor  below."  He  then  proceeds  to  de- 
scribe his  injuries,  and  asks  $10,000  for  dam- 
ages. The  answer  contains  a  general  denial. 
The  plaintiff  proved  that  at  the  time  of 
the  accident  he  was  engaged  with  others  un- 
der the  direction  of  Mr.  Pajpe,  in  the  work 
of  reconstructing  a  building  in  St  Louis  by 
substituting  a  heavy  steel  girder,  three  feet 
in  depth,  to  support  the  second  floor,  in  place 
of  a  wooden  floor  beam  in  use  for  that  pur- 
pose, so  that  all  supports  might  be  removed 
and  the  entire  room  left  in  the  clear.  The 
supports  had  already  been  removed  from  be- 
neath the  wooden  beam,  and  it  was  suroort- 
ed  at  the  end  near  the  place  where  the  acci- 
dent occurred  by  a  wire  cable  wrapped 
around  it  extending  up  through  the  second 
floor  and  fastened  at  the  next  floor.  The 
steel  girder  consisted  of  two  members  placed 
side  by  side  separated  by  pieces  of  metal 
between  them,  called  "separators."  These 
had  already  been  placed  In  position,  sup- 
ported In  some  manner  not  clearly  described, 
underneath  and  parallel  to  the  wooden  beam, 
and  were  ready  to  have  the  separators  in- 
serted, and  be  bolted  together.  This  was  to 
be  done  by  the  plaintiff  and  Mr.  Connelly, 
members  of  the  force  at  work  on  the  build- 
ing under  the  direction  of  Mr.  Pape,  who  told 
them  to  construct  a  scaffold  from  which  to 
do  the  work.  Mr.  McCollin  got  a  yellow  pine 
plank  about  2  inches  thick,  10  inches  wide, 
and  16  to  18  feet  long,  and  laid  on  the  floor 
directly  under  and  parallel  to  the  girder, 
while  Connelly  went  up  to  the  second  floor 
with  a  rope,  wliich  he  passed  through  the 
space  between  the  memliers  of  the  girder. 
Mr.  McCoIlln  then  took  it  and  tied  It  secure- 
ly to  the  north  end  of  bis  plank,  placed  the 
south  end  in  an  X  brace  about  three  feet  be- 
low the  bottom  of  the  girder,  and  then 
swung  up  the  other  end  by  the  rope  so  as  to 
level  it  Mr.  Connelly  then  wrapped  bis  end 
of  the  rope  three  times  around  the  wooden 
beam  at  a  point  near  the  wire  cable  that 
supported  it  from  the  floor  above,  and  then 
made  two  half-hitches  around  the  cable,  fas- 
tening it  securely.  Mr.  McCollin  then  sat 
upon  the  scaffold,  the  bottom  of  the  girder 
just  clearing  his  head,  to  put  In  and  tighten 
the  bolts  in  the  lower  half  of  the  girder, 
while  Mr.  Connelly  did  the  same  work  on 
the  other  half  from  above.  They  completed 
the  scaffold  and  got  to  work  at  about  3 
o'clock  in  the  afternoon,  stopping  for  the 
evening  about  halt  i>ast  4.  They  went  to 
work  the  next  morning  at  8  o'clock,  and 
about  a  quarter  before  10,  while  Mr.  McCol- 
lin was  pulling  the  wrench  to  tighten  a  bolt 
the  scaffold  went  from  under  lilm  and  he 
fell;  his  foot  going  through  a  hole  in  the 
floor,  and  fracturing  his  leg  badly  above  the 
ankle.  His  first  look  was  at  the  scaffold. 
The  scaffold  knot  still  held  around  the  plank 
and  the  knot  consisting  of  half-hltches 
around  the  wire  cable  was  untied,  the  tarns 
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taken  off  tbe  beam,  and  tbe  weight  of  the 
rope  over  the  steel  girder  held  it  suspended 
about  a  foot  from  the  floor.  The  evidence 
tended  strongly  to  show  that  the  rope  was 
well  fastened  and  would  not  have  become 
untied  without  manual  Interference;  that 
two  men  named  Jones  and  McVey  were 
working  on  the  second  floor;  that  between  9 
and  10  o'clock  the  morning  of  the  accident 
they  raised  a  column  from  the  first  to  the 
second  floor  and  put  it  in  place.  Mr.  Pape 
then  ordered  them  "to  take  down  all  the 
rigging  that  was  up  there  and  go  down  on 
the  first  floor."  The  rigging  consisted  of 
ropes  and  blocks  and  chains.  There  were 
several  pieces  of  colls,  and  one  rope  was  rig- 
ged up  In  a  set  of  falls  and  tackle  blocks 
directly  over  the  place  where  the  rope  which 
supported  the  scaffold  was  tied.  There  were 
also  some  lashings  or  short  pieces  of  rope 
used  to  tie  on.  to  anything  to  hook  the  falls 
into,  and  other  pieces  of  rope  that  were  used 
as  hand  lines.  Mr.  Jones,  who  testified,  saw 
the  rope  that  was  tied  to  the  cable  that  sup- 
ported tbe  wooden  girder  with  two  half- 
hitches.  The  plaintiff  asked  questions  cal- 
culated to  elicit  testimony  that  the  rope  sup- 
porting the  scaffold  was  "rigging"  within  the 
meaning  of  this  order,  which  was  excluded 
by  the  court  and  exceptions  taken  by  the 
plaintiff.  When  the  order  was  given,  Mr. 
Pape,  Mr.  Jones,  and  Mr.  McVey  were  all 
standing  on  the  second  floor;  both  Mr.  Mc- 
Vey and  Mr.  Jones  being  near  the  rope  that 
supported  the  scaffold.  This  was  five  or  ten 
minutes  before  the  accident  Mr.  Jones,  up- 
on his  cross-examination,  testified  that  he 
did  not  untie  this  rope.  He  was  not  asked, 
either  on  direct  or  cross  examination,  wheth- 
er he  saw  Mr.  McVey  untie  It,  and  Mr.  Mc- 
Vey was  not  Introduced  by  either  party. 

At  tbe  close  of  plaintiff's  evidence,  the 
court,  at  the  request  of  defendant,  instructed 
the  Jury  to  find  for  tbe  defendant,  and  the 
correctness  of  this  ruling  constitutes  the  only 
question  here  for  review.  It  will  be  ob- 
.served  that  the  only  negligence  charged  in 
the  petition  is  that  of  Mr.  Pape,  the  foreman. 
In  giving  the  order  "to  take  up  the  rigging." 
One  thing  is  therefore  evident:  That,  unless 
the  order  given  by  Mr.  Pape  constituted  neg- 
ligence, the  court  was  right  in  holding  that 
there  could  be  no  recovery.  The  order  as 
proved  was  in  the  following  words:  "Bring 
down  all  the  rigging  that  there  is  up  here 
and  come  down  on  the  first  floor." 

Like  most  language,  this  expression  is  to 
be  construed  with  respect  to  the  circum- 
stances in  which  it  was  used.  The  man  to 
whom  It  was  addressed  had  just  been  raising 
a  column  from  the  first  floor  to  the  second. 
The  fall,  or  movable  pulley  of  the  tackle, 
with  Its  hook,  hung  above  the  same  knot 
that  became  untied.  This  tackle,  with  the 
lashings  by  which  it  was  fastened  to  its  sup- 
port or  took  hold  upon  its  load,  and  the  hand 


lines  with  which  the  column  had  been  stead- 
led  and  swayed  to  its  place  when  the  time 
came  to  set  It  down,  were  all  there,  and  con- 
stituted the  rigging  used  by  the  men  who 
did  the  work.  Having  accomplished  their 
task,  nothing  Is  more  natural  than  that  they 
should  have  been  directed  to  remove  it  to 
some  other  place  for  use  or  storage.  The 
word  "rigging"  Is  a  common  English  one, 
and  when  appUed  to  the  handUng  of  heavy 
loads,  whether  of  timber,  metal,  or  stone,  or 
other  similar  material,  means  the  tackle, 
lines,  and  fastenings  with  which  the  task  Is 
accomplished,  without  regard  to  the  mate- 
rial, whether  metal  or  vegetable,  from  which 
they  are  fabricated.  In  this  case  It  would 
be  an  absurdity  to  hold  that  it  referred  to 
the  ropes  In  use  to  support  the  building  or 
structures  in  use  at  the  time.  Had  the  men 
to  whom  the  order  was  given  proceeded  to 
unfasten  the  wire  rope  which  supported  the 
wooden  floor  beam  so  as  to  let  the  second 
floor  down  Into  the  room  below,  it  would  not 
have  shown  a  more  fundamental  misconcep- 
tion of  a  plain  order  than  did  tbe  unfasten- 
ing of  the  rope  which  was  tied  to  it  and  sup- 
ported the  scaffold  In  use  below. 

Although  in  our  opinion  the  evidence  tends 
strongly  to  show  that  the  rope  supporting 
the  scaffold  was  untied  and  cast  off  by  the 
workmen  on  the  second  floor  of  the  building, 
there  Is  no  evidence  of  negligence  of  the 
foreman  In  giving  the  order  in  evidence.  It 
follows  that  the  Judgment  of  the  trial  court 
must  be  afiirmed,  and  it  la  so  ordered. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  V.  DONNINGTON. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Dec.  10,  1912.) 

1.  Cbiminal   Law    (|    406*)— Evidenob— Ad- 
missions. 

Where  a  person  accused  of  defiling  a  female 
child  confided  to  his  care  testified  that  he  was 
impotent,  the  testimony  of  a  witness  that  ac- 
cused told  him  that  he  visited  the  house  of  a 
woman  of  ill  repute  was  competent  as  an  admis- 
sion on  the  issue  of  imiratency,  even  if  it  was 
not  competent  for  purpose  of  impeachment 
because  a  proper  foundation  was  not  laid. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  785,  894-927;  Dec.  Dig.  f 
406.*] 

2.  Witnesses   (8  277*) — Cboss-Bxamination 
OF  Accused  in  CsnaNAL  PsoBEcnxioNs. 

Cross-examination  of  a  person  accused  of 
defiling  a  female  child  concerning  a  visit  by 
him  to  the  house  of  a  woman  of  ill  repute  was 

E roper  as  tending  to  discredit  bis  testimony  that 
e  was  impotent. 
[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  H  925,  979-984;   Dec.  Dig.  f  277.*] 

3.  Cbiminal   Law    (|   480*) — Opinion    Evi- 
dence— Competency  of  Expeets. 

The  sustaining  of  an  objection,  unless  the 
witness  further  qualified  himself,  to  a  question 
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asked  a  doctor  u  to  whether  in  his  opinion 
accused  conld  have  had  sexual  intercourse  with 
the  prosecutriz,  was  proper  where  the  witness 
had  stated  that  he  had  paid  but  little  attention 
to  the  girl  and  was  hardly  qualified  to  answer. 
[Eld.  Note. — For  other  cases,  see  Criminal 
I^aw,  Cent  Dig.  {  1069;    Dec,  Dig.  §  480.*] 

4.  Cbiminai,  Law  (|  1159*)  —  Appeal  —  Re- 
view—Questions OF  Fact. 

While  it  is  the  province  of  the  jui^  to 
weigh  the  testimony  and  determine  the  &cta, 
when  the  question  of  the  suffici%ncy  of  the  evi- 
dence is  properly  presented,  an  appellate  court 
must  determine  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3074-3083;    Dec.  Dig.  | 

5.  Rape  (|  62*)— Weight  and  Sufuciknot 
or  Evidence. 

Accnsed  was  charged  with  rape  on  a  female 
under  14  years  of  age,  and  with  defiling  a 
female  under  18  years  of  age  confided  to  his 
care.  He  was  convicted  on'  the  second  charge. 
The  only  evidence  on  the  issue  of  rape  tended 
to  show  a  ravishment  by  force,  and  on  this  the- 
ory evidence  was  admitted  that  the  prosecutriz 
made  complaint  promptly  after  the  commission 
of  the  crime.  Held  that,  although  the  convic- 
tion was  not  for  rape,  the  sufficiency  of  the 
evidence  to  support  it  should  be  tested  by  the 
rules  applicable  in  cases  of  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  U  78-82;   Dec  Dig.  §  si.*] 

6.  Rape  (|  54*)  —  Evidence  —  Weight  and 
Sufficiency. 

A  conviction  for  rape  may  be  had  on  the 
uncorroborated  testimony  of  the  prosecutriz; 
but  if  her  testimony  is  contradictory,  or  not 
convincing,  or  leaves  the  mind  clouded  with 
doubts,  it  must  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §S  83,  84;    Dec  Dig.  §  54.*] 

7.  Rape  (|  52*)  —  Evidence  —  Weight  and 
sufficienot. 

Where  the  testimony  of  the  prosecutriz 
was  not  corroborated  and  was  contradictory  and 
improbable,  her  reputation  for  truth,  veracity, 
and  morality  was  seriously  impeached,  and  no 
testimony  was  offered  to  sustain  it  the  evi- 
dence did  not  support  a  conviction  for  defiling 
a  female  child. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  fS  71-74,  76;    Dec.  Dig.  |  52.*] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  A.  Calvird,  Judge. 

F.  H.  Douuiugton  was  convicted  of  crime, 
and  be  appeals.    Reversed  and  remanded. 

W.  O.  Jackson,  of  Butler,  and  Silvers  & 
Silvers,  of  Kansas  City,  for  appellant  El- 
liott W.  Major,  Atty.  Gen.,  and  John  M.  At- 
kinson, Asst  Atty.  Gen.,  for  the  State. 


KENNISH,  J.  The  defendant  was  tried  in 
the  circuit  court  of  Bates  county,  at  the  Feb- 
ruary term,  1911,  under  an  Indictment  con- 
taining two  counts.  The  first  count  charged 
him  with  carnally  knowing  Esther  Crouk- 
hite,  a  female  child  under  the  age  of  14 
years,  and  the  second  charged  him  with  de- 
filing Esther  Cronkhite,  a  female  under  18 
years  of  age,  who  had  been  confided  to  his 
care.  The  Jury  returned  a  verdict  of  not 
guilty  on  the  first  count  and  a  verdict  of 
guilty  on  the  second.     Defendant  was  sen- 1 


tenced  to  four  years  In  the  penitentiary  and 
appealed  to  this  court 

The  evidence  for  the  state  tended  to  show 
the  following  facts:  At  the  time  of  the  al- 
leged offense  the  defendant  was  37  or  38 
years  of  age  and  weighed  over  200  pounds. 
He  was  a  hard  working  man,  had  been  mar- 
ried three  times,  and  had  a  daughter  18  years 
of  age.  His  second  wife  died  in  March,  1901 
and  in  May  of  that  year  be  married  her  sis- 
ter, who  had  been  making  her  borne  at  bis 
house  prior  to  the  death  of  his  second  wife. 
In  August,  1909,  defendant  and  his  wife 
went  to  Kansas  City  and  procured,  through 
the  mediation  of  the  Detention  Home,  three 
children  of  one  R.  T.  Cronkhite,  a  laborer, 
whose  wife  was  dead.  The  children  were 
Esther,  the  prosecutriz,  who  was  12  years  of 
age  on  January  2,  1909,  Forest,  a  boy  aged 
10,  and  Alice  aged  2.  The  arrangement  made 
with  the  father  of  the  children  waa  tliat  de- 
fendant and  liis  wife  were  to  take  them  and 
care  for  them  as  their  own.  The  chiidroi 
were  taken  to  defendant's  home  on  a  farm 
in  Bates  county  and  all  three  remained  there 
untU  Christmas,  1909,  when  the  father  went 
to  visit  them  and  insisted  on  taking  the 
youngest  back  home  with  him.  A  few  days 
later  he  did  take  the  baby  to  his  home  hi 
Kansas  City,  and  did  not  see  Esther  or 
Forest  again  until  after  the  indictment  here- 
in was  returned. 

The  testlniony  of  the  prosecutrix  waa  to 
the  following  effect:  The  defendant  "took 
advantage"  of  her  five  times  during  February 
and  March,  1910 ;  once  during  the  first  week 
In  February,  three  times  in  the  latter  part 
of  that  month,  and  once  on  the  1st  day  of 
March.  On  each  of  these  occasions  her 
brother  Forest,  the  defendant's  wife,  and 
Maban,  a  farm  hand  employed  by  defendant 
were  all  away  from  defendant's  home,  leav- 
ing defendant  and  her  alone  in  the  house. 
The  first  three  times  defendant's  wife  bad 
gone  to  town,  and  the  last  two  times  she 
was  visiting  a  neighbor.  When  the  second 
offense  was  committed,  which  was  in  the 
latter  part  of  February,  Mahan  was  in  the 
field  plowing  com.  The  first  time  detend- 
ant  "took  advantage"  of  her  he  called  her 
upstairs,  in  the  daytime,  caught  her  by  the 
hands,  laid  her  on  the  bed,  and  attempted  to 
ravish  her.  She  screamed,  fought,  and  re- 
sisted in  every  way  she  could,  and  he  did 
not  accomplish  his  purpose.  When,  about 
three  weeks  later,  he  did  succeed  In  deflllng 
her,  and  also  on  three  subsequent  occasions 
when  he  forced  her  to  yield  to  him,  the  cir- 
cumstances were  precisely  the  same  as  at 
the  time  of  the  first  assault;  defendant 
either  called  or  seat  her  upstairs  to  the 
same  room,  in  the  daytime,  caught  her  by 
the  hands,  laid  her  on  the  bed,  and  forcibly 
ravished  her,  while  she  resisted  in  Just  the 
same  manner  as  at  the  time  of  the  first  at- 
tempt.    In  the  first  attempt  there  was  no 
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penetration  whatever,  but  she  bled  a  few 
drops.  Tbe  second  time  there  was  penetra- 
tion, from  which  she  sufT ered  pain ;  bnt  she  did 
not  bleed.  Defendant  warned  her  If  she  told 
what  he  had  done  It  would  mean  sudden  death, 
and  she  never  Informed  any  person  of  what 
bad  happened  or  complained  to  any  person 
of  the  treatment  she  had  received,  except  her 
brother  Forest.  She  told  him  of  each  offense 
on  the  road  to  school.  In  each  Instance  that 
was  the  first  opportunity  she  had  to  tell 
him,  although  three  of  tbe  offenses  were 
committed  on  Saturdays  when  there  was  no 
school  and  would  be  none  until  the  following 
Monday.  She  remained  at  defendant's  home 
until  she  and  Forest  were  taken  away  by 
the  sheriff  on  June  18,  1910,  which  was  the 
day  before  the  grand  jury  returned  the  in- 
dictment against  the  defendant,  and  between 
March  1st  and  June  13th  defendant  made 
no  attempt  to  violate  her  person.  After  tbe 
commission  of  the  third  offense  and  before 
the  commission  of  the  last  one,  defendant's 
wife  went  to  the  town  of  Adrian  and  re- 
mained from  Friday  until  Sunday,  and  dur- 
ing that  time  defendant  did  not  molest  her. 
On  cross-examination  she  testified  that, 
after  defendant  defiled  her,  he  whipped  her 
and  her  brother  for  stealing  money  from  the 
hired  man  and  lying  about  it  and  for  playing 
truant  from  school.  She  denied  that  she 
stole  the  money,  but  testified  that  Forest 
confessed  it,  and  then'  defendant  whipped 
both  of  them  for  stealing  and  lying  and  for 
truancy.  In  a  deposition  taken  eight  months 
before  the  trial,  she  denied  that  defendant 
whipped  her.  She  admitted  that  both  she 
and  Forest  wanted  to  get  away  from  defend- 
ant's home  because  of  "the  mistreatment" 
In  her  deposition  she  testified  that  both  she 
and  the  boy  wanted  to  leave  defendant's 
place  because  his  wife  beat  them,  and  in  that 
connection  the  following  questions  and  an- 
swers appear  in  her  deposition:  "Q.  Did 
you  and  your  brother  Forest  talk  about  try- 
ing to  get  away  from  Mrs.  Donnlngton?  A. 
Yes.  Q.  Did  you  both  agree  that  if  yon 
could  tell  about  Mr.  Donnlngton  this  would 
help  you  get  away?  A.  Forest  told.  Q.  Did 
he  tell  this  so  you  could  get  away?  A.  1 
don't  know."  She  admitted  that  while  living 
in  Kansas  City  she  shot  at  a  man,  but  her 
testimony  does  not  disclose  tbe  circumstances 
of  the  shooting.  In  the  course  of  her  cross- 
examination,  the  following  occurred:  "Now, 
do  yon  remember  an  old  Swede  named  Swan- 
son?  A.  Yes,  sir.  Q.  You  used  to  visit  him 
occasionally?  A.  I  visited  his  wife.  Q.  His 
wife?  Wl^,  he  was  a  widower.  A.  I  did 
bis  washing  for  him.  My  oldest  brother  al- 
ways took  the  clothes  to  him."  She  admit- 
ted that  in  a  conversation  with  defendant's 
mother  soon  after  he  was  arrested  she  was 
asked  why  she  did  not  tell  the  mother  about 
defendant's  misconduct  when  the  mother 
visited  his  home,  and  that  she  answered  by 
saying:  "Oh,  I  forgot  It  I  didn't  think 
about  it." 
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In  her  deposition,  taken  two  months  after 
defendant  was  arrested,  she  stated  that 
when  the  first  assault  took  place  the  defend- 
ant told  her  to  He  down  upon  the  bed,  and 
she  refused  to  do  so;  that  he  threatened  to 
whip  her  unless  she  did  as  he  told  her,  and 
she  then  lay  down  upon  the  bed.  At  the 
trial  her  testimony  was  that  on  that  occasion 
he  placed  her  upon  the  bed  by  force.  In  the 
deposition  she  said  that  when  the  first  as- 
sault was  made  she  did  not  know  that  there 
was  any  blood  upon  her  garments  until  she 
went  to  bed  that  night  At  the  trial  she 
testified  that  the  defendant  noticed  the 
blood  on  her  garments  and  made  her  go 
downstairs  and  wash  them  immediately  aft- 
er the  assault  took  place.  Asked  to  explain 
this  discrepancy  in  ber  testimony,  she  said: 
"I  Just  got  it  wrong  the  other  time."  In  the 
deposition  she  testified  that  she  did  not 
know  in  what  month  defendant  first  assault- 
ed her;  that  he  "took  advantage"  of  her 
five  times,  but  she  could  not  tell  when  either 
assault  occurred.  At  the  trial,  eight  months 
later,  she  fixed  the  time  of  each  offense  posi- 
tively; one  during  the  first  week  of  Febru- 
ary, three  in  the  latter  part  of  that  month, 
and  the  last  one  on  the  1st  day  of  March. 
After  prosecutrix  left  the  witness  ^tand,  she 
was  recalled  by  the  state  and  explained  that, 
when  she  said  Mahan  was  plowing  corn  in 
February,  she  meant  he  was  plowing  up 
cornstalks.  Being  cross-examined,  she  ad- 
mitted that  the  prosecuting  attorney  had 
asked  her  in  the  meantime  if  It  was  not  corn- 
stalks Instead  of  com  that  the  man  was 
plowing  in  February.  She  was  then  asked 
on  what  part  of  the  farm  he  was  plowing, 
and  answered,  "The  south  end."  Asked  if 
she  did  not  know  there  were  no  cornstalks 
on  the  south  end  of  the  farm  at  that  time, 
she  answered,  "He  was  in  the  west  end." 

No  evidence  whatever  was  introduced  by 
the  state  tending  to  corroborate  the  prosecut- 
ing witness,  it  does  not  appear  that  she  be- 
came pregnant,  or  that  a  medical  examina- 
tion was  ever  made  to  ascertain  whether  or 
not  she  had  been  deflowered.  It  was  not 
shown  by  any  other  witness  that  she  suffer- 
ed any  pain  or  shock  as  a  result  of  the  al- 
leged r^)eated  outrages,  or  that  she  made 
complaint  to  any  person,  although  she  was 
attending  school  during  the  month  of  Febru- 
ary, 1910.  Her  brother  Forest,  to  whom  she 
testified  she  made  prompt  complaint  each 
time  the  offense  was  committed,  and  who 
was  eleven  years  old  at  tbe  time  of  the  trial, 
was  not  called  as  a  witness. 

The  defense  was  a  denial  by  defendant, 
and  testimony  contradicting  prosecutrix  as 
to  many  circumstances  in  connection  with 
her  version  of  the  commission  of  the  differ- 
ent offenses;  that  prosecutrix  was  a  slen- 
der, undeveloped  girl — had  not  reached  the 
age  of  phberty;  that  it  would  have  been  im- 
possible for  defendant  to  bave  defiled  her 
without  so  Injurying  her  as  to  cause  Intense 
pain  and  suffering ;  that  defendant  had  been 


Digitized  by 


Google 


978 


151  SOUTHWESTERM  BEFOBTOB 


(Ma 


completdy  Impotent  since  tbe  montb  of 
April,  1908;  also,  that  tbe  reputation  of 
prosecutrix  for  trutb  and  veracity  and  for 
morality  was  bad. 

Defendant's  wife  and  Mahan,  the  hired 
man,  testified  that  Mrs.  Donnlngton  was 
away  from  home  but  twice  in  February, 
1910,  and  but  once  In  March.  One  of  the 
times  to  which  they  testified  she  was  away 
from  home  was  in  the  latter  part  of  Febru- 
ary, when  she  went  to  Adrian  on  Friday  and 
remained  until  Sunday.  Prosecutrix  testi- 
fied that  defendant  was  guilty  of  no  Improp- 
er conduct  while  his  wife  was  away  on  that 
trip.  Defendant's  wife  corroborated  him  as 
to  his  impotency  subsequent  to  April,  1906. 
He  was  also  corroborated  in  this  respect  by 
Dr.  Hall  of  Adrian  and  by  Dr.  Dawson  of 
Kansas  City,  both  of  whom  testified  that  an 
injury  of  the  scrotum  received  by  defendant 
several  years  before,  and  an  operation  that 
was  performed  therefor,  would  tend  to  ren- 
der him  partially  or  completely  Impotent. 
Mahan  testified  that  neither  he  nor  any  oth- 
er person  did  any  plowing  on  defendant's 
farm  during  the  month  of  February,  1910. 
He  further  testified  that,  after  defendant 
whipped  prosecutrix  and  the  boy  for  lying 
and  stealing,  prosecutrix  said  to  the  witness 
that  she  would  "get  even  with  defendant  for 
whipping  her."  Three  witnesses  from  Kan- 
sas City,  who  had  known  prosecutrix  when 
she  lived  there  with  her  father,  testified  to 
her  bad  reputation  for  truth  and  veracity 
and  morality.  Two  of  them,  Mrs.  Miller  and 
Mrs.  Bnrch,  were  engaged  In  dty  mission 
work  for  the  Dunkard  Church  in  Kansas 
City,  and  prosecutrix  came  under  their  ob- 
servation in  their  mission  work.  They  bas- 
ed their  testimony  on  what  they  heard  from 
people  living  in  the  vldnlty  of  her  father's 
home.  The  other  witness,  Mrs.  Hagen,  lived 
In  the  Immediate  vldnlty  of  the  Cronkhlte 
home  in  Kansas  City.  The  defendant  called 
a  number  of  witnesses  who  testified  to  his 
good  reputation,  and  the  state.  In  rebuttal, 
produced  several  who  testified  to  the  con- 
trary on  that  issue.  Other  material  facts 
will  be  stated  in  connection  with  the  points 
decided. 

[1]  I.  The  defendant  was  asked  on  cross- 
examination  if,  returning  from  Butler  to  his 
home  in  1910,  be  did  not  state  to  Paul  Jen- 
kins that  he  had  visited  the  house  of  Clara 
Hussy,  a  woman  of  ill  repute,  and  that  be 
was  going  to  "get  some  from  her."  He  de- 
nied making  the  statement,  and  in  rebuttal 
Paul  Jenkins  was  asked  by  the  prosecuting 
attorney  If  the  defendant  made  the  forego- 
ing statement  to  him,  under  the  circumstanc- 
es mentioned.  The  witness  answered  affirma- 
tively, but  fixed  the  date  in  1909.  The  de- 
fendant moved  that  the  testimony  of  Jen- 
kins be  stricken  out  for  the  reason  that  the 
time  fixed  by  the  impeaching  witness  was  a 
different  date  from   that  named  la  laying 


the  foundation  for  impeadunent  The  court 
overruled  the  motion,  and  error  is  assigned 
upon  snch  ruling.  Tbe  testimony  aaugbt  to 
be  stricken  out  was  competent  as  an  admis- 
sion against  the  defendant  upon  the  Issue  of 
impotency,  even  though  not  for  the  purpose 
of  impeachment,  and  we  think  the  court 
properly  overruled  the  defendant's  motion. 

[2]  Neither  was  It  error  to  prove  by  cross- 
examination  of  defendant  tliat  he  had  vis- 
ited the  house  of  Clara  Hussy.  He  had  tes- 
tified that  he  was  impotent,  and  relative  to 
that  question  it  was  the  right  of  the  state 
to  prove  bis  behavior  In  that  respect  by 
cross-examination.  That  he  visited  snch  a 
place,  in  connection  with  bis  admission  to 
Jenkins  as  to  his  Intentions,  was  proper 
cross-examination,  as  a  circumstance  tend- 
ing to  discredit  his  testimony  as  to  his  im- 
potency at  the  time  of  the  alleged  offense. 

[3]  II.  Dr.  Hall,  as  a  witness  for  the  de- 
fendant, was  asked  to  state  whether  in  bis 
opinion  the  defendant  could  have  had  sexual 
Intercourse  with  the  prosecuting  witness. 
An  objection  to  this  question  was  sustained 
by  the  court,  and  defendant  complains  of 
such  ruling  as  error.  The  court  gave  as  a 
reason  for  tbe  mling  that  the  Doctor  bad 
stated  that  he  had  paid  but  little  attention 
to  tbe  girl,  and  was  hardly  qualified  to  an- 
swer tbe  question,  adding,  "Unless  he  fur- 
ther qualifies  himself,  the  objection  will  be 
sustained."  The  witness  did  not  further 
qualify,  as  suggested  by  tbe  court,  and  we 
think  the  court  correctty  sustained  tbe  ob- 
jection. 

[4]  III.  One  ground  of  the  motion  for  a 
new  trial  is  that  the  verdict  is  against  the 
weight  of  the  evidence  and  is  not  supported 
by  the  evidence.  This  assignment  calls  for 
a  consideration  of  the  testimony  upon  wlilcb 
tbe  verdict  of  guilty  rests.  In  the  dlscliarge 
of  this  duty  we  are  not  unmindful  of  the  set- 
tled rule  of  appellate  procedure  that  It  Is  the 
province  of  the  Jury  to  weigh  the  testimony 
and  to  determine  the  facts.  Neverthdess, 
when  the  question  of  the  soffldency  of  the 
testimony  is  properly  presented,  an  appel- 
late court  cannot  escape  responsibility  by 
shifting  It  to  the  Jury.  Tbe  heinousness  of 
the  crime  charged  herein  and  the  strong 
feeling  against  one  accused  of  sudi  crime, 
under  the  surrounding  facts  of  this  case.  In- 
dependent of  the  question  of  guilt  or  inno- 
cence, have  such  an  influence  against  the 
person  on  trial  that  courts.  In  a  spirit  of 
caution  bom  of  experience,  closely  examine 
and  scrutinize  the  testimony  upon  \rtilcfa  a 
conviction  has  been  secured. 

[f]  The  defendant  was  charged  with  and 
put  upon  his  trial  for  two  offenses,  namely, 
rape,  and  defiling  a  female  under  bis  care 
and  protection.  While  the  former,  on  ac- 
count of  the  age  of  the  prosecutrix,  did  not 
require  proof  of  force,  yet  the  only  testimo- 
ny for  the  state  upon  that  Issue  tended  to 
show  a  ravishment  by  force,  and  therefore 
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any  testimony  competent  in  corroboration  of 
the  prosecutrix  in  forcible  rape  was  compe- 
tent in  this  case.  Upon  this  theory  alone  tlie 
state  was  permitted  to  introduce  evidence 
tending  to  prove  that  the  prosecutrix  made 
complaint  promptly  after  the  commission  of 
the  crime.  And  although  the  conviction  was 
not  apon  the  count  charging  rape,  both  oftens- 
es  were  submitted  to  the  Jury  upon  the  tes- 
timony, and  we  think  its  sufficiency  to  sus- 
tain the  verdict  should  be  Judged  by  the 
rules  applicable  in  rape  cases. 

[I]  In  the  recent  case  of  State  t.  Tevis, 
234  Mo.,  loc.  dt  284,  136  S.  W.  341,  this 
court,  speaking  through  Brown,  J.,  announc- 
ed the  law  upon  the  question  of  corrobora- 
tion of  the  prosecutrix  in  such  cases,  as  fol- 
lows: "A  conviction  in  cases  of  either  Incest 
or  rape  may  be  had  upon  the  uncorroborated 
evidence  of ,  the  prosecutrix,  but  when  the  ev- 
idence of  such  prosecutrix  is  of  a  contradic- 
tory nature,  or,  when  applied  to  the  admit- 
ted facts  in  the  case,  her  testimony  is  not 
convincing,  but  leaves  the  mind  of  the  court 
clouded  with  doubts,  she  must  be  corrobo- 
rated, or  the  Judgment  cannot  be  sustained. 
State  T.  Goodale,  210  Mo.  275,  loc.  dt  290 
[109  S.  W.  9] ;  State  T.  Brown,  209  Mo.  413 
[107  S.  W.  1068]." 

The  same  subject  la  discussed,  and  the 
rules  by  whldi  courts  should  be  guided  are 
set  forth,  in  Kelley's  Crlm.  Law  &  Prac  | 
541,  in  the  language  following:  "The  cred- 
ibility of  the  witness,  and  whether  her  state- 
ments be  true  or  not,  most  be  left  with  the 
jnry.  If  her  reputation  for  chastity  and 
morality  be  good,  and  she  made  complaint 
at  her  first  opportunity,  or  shortly  after  the 
fact,  and  the  accused  fled,  any  such  facts 
would  go  to  strengthen  her  testimony.  On 
the  other  hand,  if  her  reputation  for  truth, 
morality,  or  chastity  be  bad;  if  she  con- 
cealed the  injury  for  any  considerable  time ; 
if  she  might  have  been  heard,  and  yet  made 
no  outcry — these  facts  would  tend  to  show 
that  her  testimony  is  false  or  feigned.  So, 
if  she  voluntarily  continue  friendly  inter- 
coTirse  with  the  accused  after  the  fact  virlth- 
out  complaining  against  him,  this  would  tend 
to  render  her  story  improbable.  The  state 
may  not  only  show  any  marks  of  violence 
seen  upon  her  person  to  corroborate  her  sto- 
ry, but  may  prove  that  she  made  complaint 
recently  after  the  alleged  offense." 

[7]  There  is  such  an  utter  absence  of  tes- 
timony corroborative  of  the  prosecuting  wit- 
ness, in  the  record  before  us;  so  many  con- 
tradictory statements  in  her  testimony  given 
at  the  trial,  as  compared  with  that  given  in 
her  deposition;  such  improbability  in  her 
version  of  the  crime ;  and  her  reputation  for 
truth  and  veracity  and  for  morality  was  so 
seriously  Impeached  by  women  who  well 
knew  her  and  her  reputation  in  Kansas  City, 
while  no  testimony  was  offered  to  sustain  it 
— that  we  are  not  willing  to  let  a  verdict 


stand  for  so  grave  a  crime,  upon  such  unsat- 
isfactory evidence.  We  shall  not  dwell  upon 
the  weakness  of  the  case  against  the  defend- 
ant by  going  over  the  testimony  in  detail. 
We  think  it  sufficient  to  say  at  this  time  that 
the  decision  of  the  case  has  been  withheld 
because  of  the  thorough  and  most  careful 
examination  and  re-examlnatlon  we  have 
made  of  the  testimony.  We  are  not  disposed 
to  end  the  case  by  reversing  the  Judgment 
and  discharging  the  defendant,  for  the  rea- 
son that  upon  a  retrial  the  state  may  be  able 
to  Introduce  testimony  in  corroboration  of 
the  prosecutrix;  but  we  do  not  hesitate  to 
say  that,  unless  a  stronger  case  is  made 
against  the  defendant  upon  a  second  trial,  an 
instruction  directing  a  verdict  should  be 
given. 

Other  errors  are  assigned,  which  we  have 
examined  and  found  to  be  without  merit; 
but,  in  view  of  the  disposition  made  of  the 
case,  we  do  not  deem  it  necessary  to  discuss 
them. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BROWN,  P.  J.,  and  FERRISS,  J.,  concur. 


FARRIS  ▼.  ST.  LOUIS  &  S.  F.  E.  CO. 

(Sprinirfield  Court  of  Apppals.    Missouri.    Dec. 

23,   1912.     Rehearing  Denied   Dec. 

23,  1912.) 

1.  Ratlboads  ({  327*)— Gbossino  Accidents 
—Duty  to  Look  and  Listsh. 

The  duty  to  look  and  listen  for  approach- 
ing trains,  including  the  obligation  to  see  and 
hear,  before  attempting  to  cross  a  highway 
crossing,  la  absolute;  ffQlure  to  do  so,  if  there 
be  opportunity,  being  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1043-1056;   Dec.  Dig.  f  327. •] 

2.  Railboads  ({  327*)— Cbobsino  Accidents 
— Dtjtt  to  look  and  Listen. 

The  duty  to  look  and  listen  before  cross- 
ing a  highway  crossing,  and  to  see  and  bear  ap- 
proaching trains,  is  particularly  applicable  to 
pedestrians;  the  danger  zone  being  smaller  in 
their  case. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  1043-1056;    Dec  Dig.  %  327.*] 

8.  Rahaoads  ({  328*)— Cbossino  Aooidentb 
— Ddtt  to  Look. 

The  fact  that  the  view  was  obstructed  in 
approaching  a  railroad  crossing  on  a  highway 
made  it  more  obligatory  upon  a  pedestrian  to 
look  for  approaching  trains  before  attempting 
to  cross. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1067-1070;   Dec.  Dig.  {  32a*] 

4.  Railboads  (&  335*)— Cbossino  Acoidrntb 

— Neguoenck. 

One  injured  at  a  railroad  crossing,  by 
showing  that  he  went  upon  the  track  without 
seeing  the  train,  when  he  could  have  done  so 
by  looking,  destroys  his  prima  facie  case,  made 
by  showing  failure  to  give  the  signals  and  the 
resulting  collision. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent.  Dig.  fS  1028,  1084,  1086-1088;  Dec.  Dig. 
I  335.*] 
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5.  Railboads  ((  334*)— Gbossino  Accidents 

— CONTBIBUTOBT  NEOUOENCE. 

A  traTeler,  who  wlthont  his  own  fanlt  is 
placed  in  a  position  of  imminent  peril  at  a 
railroad  crossing,  will  not  be  guilty  of  contrib- 
utory negligence,  though  he  did  not  select  the 
wisest  course  in  extricating  himself,  espedalljr 
where  placed  therein  by  the  company  s  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  g  1027;   Dec  Dig.  |  334.*] 

6.  Railboads  ({  327*)— CRossiNa  Accidents 

— CONTBIBDTOBT   NeOLIOENCE. 

Tliough  a  pedestrian  knows  that  a  cer- 
tain train  is  due  to  stop  at  a  nearby  station  at 
a  certain  time,  and  sees  a  train  approaching 
at  that  time,  he  cannot  assume  that  it  is  the 
local  train,  which  will  stop,  so  as  to  excuse 
himself  from  ascertaining  whether  it  is  the 
expected   train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1043-1056;   Dec  Dig.  {  327.*] 

Appeal  from  Circuit  Court,  Crawford  Coon- 
ty;  L.  B.  Woodslde,  Judge. 

Action  by  Frank  H.  Farrls,  administrator 
of  the  estate  of  J.  H.  Calvin,  against  tbe  St. 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ai>- 
peals.    Reversed. 

W.  F.  Evans,  of  St  Louis,  and  Mann, 
Todd  ft  Mann,  of  Springfield,  for  appellant 
Frank  H.  Farris  and  O.  O.  Bland,  both  of 
RoUa,  for  respondent 

GRAY,  J.  This  is  an  action  by  the  pUln- 
tlff,  administrator  of  the  estate  of  J.  H.  Cal- 
vin, deceased,  to  recover  damages  for  his 
death  alleged  to  have  been  caused  by  defend- 
ant's negligence.  The  answer  denied  negli- 
gence on  defendant's  part,  and  alleged  that 
Calvin's  death  was  due  to,  and  was  the  direct 
result  of,  his  own  negligence.  The  Issues 
were  submitted  to  a  Jury,  and  a  verdict  for 
$2,000  returned. 

It  is  conceded  that  Calvin  was  killed  by 
being  struck  by  a  passenger  train  of  defend- 
ant at  a  crossing  in  the  village  of  Moselle, 
this  state,  on  the  29th  day  of  March,  1911. 
Moselle  has  a  population  of  about  250.  De- 
fendant's track  runs  from  the  southwest  to 
the  northeast  through  the  village.  The  de- 
pot is  situated  on  the  north  side  of  tbe  track. 
At  a  point  about  120  feet  east  of  the  depot 
is  a  public  crossing.  The  railroad  track  di- 
vides the  village,  and  residences  and  business 
houses  are  situated  on  either  side  of  the 
track,  and  there  is,  at  a  point  about  60  feet 
east  of  the  depot  a  crossing  for  footmen, 
which  bad  been  used  as  such  for  a  long  time 
prior  to  the  death  of  the  deceased.  At  a 
point  a  few  feet  northeast  of  this  crossing, 
a  sidetrack  left  the  main  line  and  extended 
parallel  therewith  by  the  station  to  the  south- 
west and  at  a  point  where  the  footpath 
crossed  the  track  the  south  rail  of  the  main 
track  was  about  6  feet  from  the  north  raU  of 
the  side  track.  At  a  point  southeast  of  the 
depot  and  Just  south  of  the  side  track  there 
was  a  granary,  and  on  tbe  side  track  opposite 
the  granary  and  Just  to  the  southwest  of  the 


footpath,  were  two  box  cars.  The  east  end 
of  the  east  car  was  a  few  feet  northeast  of 
the  east  end  of  the  granary  and  about  20  feet 
southwest  of  the  foot  path  at  the  point  where 
the  same  crossed  the  tracks.  The  defendant 
had  two  east-bound  morning  passenger  trains, 
each  of  which  had  a  fixed  schedule  of  time. 
Train  No.  6  was  a  fast  train,  due  at  6  o'clock 
a.  m.,  and  did  not  stop  at  Moselle.  Train 
No.  14  was  due  to  arrive  at  7:39  a.  m.,  and 
was  a  local  train,  always  stopping  at  Moselle. 
No.  6  was  late,  and  arrived  at  Moselle  on  the 
time  of  No.  14. 

The  evidence  discloses  that  tbe  deceased, 
who  had  been  in  and  about  the  village  for 
several  months,  started  to  cross  from  a  sa- 
loon on  the  south  side  of  the  village  to  the 
north  side,  by  way  of  the  footpath,  and,  as 
be  was  passing  over  the  main  track,  was 
struck  by  the  fast  east-bound  No.  6,  and  kill- 
ed. Tbe  evidence  further  discloses  that  sev- 
eral people  were  at  the  station,  waiting  to 
become  passengers  on  No.  14,  when  No.  6 
passed  through  without  stopping;  and  at  a 
rate  of  about  60  miles  an  hour.  There  Is  a 
sharp  conflict  in  the  record  as  to  whether  tbe 
signals  were  given  for  tbe  station  and  the 
crossing.  The  plaintifTs  witnesses  testified 
that  signals  were  not  given,  and  the  defend- 
ant's witnesses  tliat  they  were.  The  verdict 
of  the  Jury  settled  this  question  in  favor  of 
plaintiff. 

The  petition  alleged  that  the  distance  be- 
tween the  side  track  and  the  main  trade 
was  8  feet  and  all  the  witnesses  practically 
agreed  ttiat  at  the  northeast  comer  of  the 
east  box  car  the  distance  was  7  feet  and  8 
inches,  and  at  the  path  about  6  feet  The 
witnesses  also  agreed  that  when  the  deceas- 
ed had  reached  a  point  where  his  view  was 
no  longer  obstructed  by  the  east  end  of  the 
box  car,  he  could  have  seen,  had  he  looked, 
the  approaching  train  for  some  distance  down 
the  track.  This  distance  had  been  measured 
by  one  witness  for  the  plaintiff  and  two  for 
the  defendant  and  they  agreed  that  It  was 
from  1,400  to  1,500  feet  Other  witnesses 
testified  that  It  was  about  a  quarter  of  a 
mile.  One  witness  for  the  plaintiff,  howeV' 
er,  testified  he  had  never  measured  It  but 
he  thought  the  track  was  straight  for  about 
600  feet  and  that  a  train  could  have  been 
seen  coming  that  distance  at  least  There 
was  other  testimony  that  the  train  conld 
have  been  seen  beyond  the  point  where  the 
curve  commenced  in  the  track.  It  can  hard- 
ly be  said  there  Is  any  conflict  on  this  point 
as  the  witness  who  testified  the  track  was 
straight  for  600  feet  said  he  was  only  ap- 
proximating it  and  It  might  have  been 
straight  for  a  greater  distance,  and  did  not 
undertake  to  say  a  train  conld  not  have  been 
seen  at  a  greater  distance  than  600  feet 

The  evidence  showed  that  the  side  of  tbe 
box  car  extended  2  feet  north  of  the  south 
rail  of  the  side  track,  and  this  distance,  de- 
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ducted  from  the  distance  between  the  rails, 
left  a  space  of  5  feet  and  8  inches  between 
the  northeast  comer  of  the  box  car  and  the 
south  rail  of  the  main  track.  In  determin- 
ing the  distance  the  deceased  was  from  the 
main  track  when  he  could  have  seen  the  ap- 
proaching train,  the  distance  the  side  track 
was  from  the  main  track  at  the  point  where 
the  path  crossed  the  same  is  immaterial. 
The  issue  would  be  the  same  If-  the  side  track 
had  not  extended  east  of  the  box  cars  at  alL 
Tlie  deceased  could  have  seen  the  approach- 
ing train  when  his  vision  was  no  longer  ob- 
structed by  the  box  car,  and,  as  heretofore 
stated,  the  witnesses  agreed  that  this  was 
when  he  was  at  least  6  feet  and  8  inches 
from  the  main  track,  and  tliat  the  train 
would  liave  remained  in  full  view  from  the 
time  when  it  first  could  have  been  seen  un- 
til it  had  crossed  the  path.  It  is  upon  this 
proof  that  the  appellant  claims  the  court 
should  have  given  its  demurrer  to  the  evi- 
dence. 

[1,2]  The  duty  to  look  and  listen  for  an 
approaching  train  before  attempting  to  cross 
a  railroad  track  is  absolute,  and  the  failure 
to  do  so  when  there  is  opportunity  therefor  is 
want  of  ordinary  care  as  a  matter  of  law. 
Surge  V.  RaUroad  (Sup.)  148  S.  W.  825; 
Green  v.  Railway,  192  Mo.  131,  90  S.  W.  805. 
This  duty  to  look  and  listen  before  attempt- 
ing to  cross  the  track  includes  the  obligation 
to  see  and  hear  a  train,  and  where  the  undis- 
puted evidence  shows  that  the  deceased,  by 
looking,  had  an  opportunity  to  see  the  ap- 
proaching train  before  the  time  of  the  acci- 
dent, and  tliat  bis  opportunity  was  such  that 
he  could  not  have  faUed  to  Iiave  seen  or 
heard  the  train  In  time  to  avoid  the  injury, 
if  he  had  used  ordinary  care  in  looking,  then 
under  the  law  he  will  be  deemed  to  have 
seen  and  heard  the  train,  although  there  was 
no  testimony  that  he  did  see  it.  Under  such 
circumstances,  the  traveler  is  deemed  to  have 
seen  what  was  plainly  to  be  seen.  This  doc- 
trine is  applied  in  cases  where  It  was  day- 
light, and  the  engine  or  train  in  plain  view, 
and  could  unquestionably  have  been  seen  if 
the  traveler  had  looked  in  the  direction  from 
whence  it  came.  This  rule  is  particularly  ap- 
plicable to  persons  traveling  on  foot,  "since 
the  danger  zone  in  such  a  case  is  so  narrow, 
and  it  may  t>e  avoided  with  so  little  effort" 

[8]  Granting  that,  on  account  of  the  ob- 
structions, the  deceased  could  not  have  seen 
the  approaching  train  from  the  time  he  left 
the  saloon  until  he  had  reached  the  north- 
east corner  of  tlie  box  car,  it  does  not  help 
the  plaintifTs  case.  On  the  contrary,  the 
very  fact  that  the  view  was  obstructed  until 
be  reached  this  point  made  it  all  the  more 
necessary  for  him,  when  he  had  reached  that 
point,  to  look  for  the  approaching  train  be- 
fore attempting  to  pass  over  the  track.  Phil- 
adelphia, B.  &  W.  R.  Co.  V.  Buchanan  (Del.) 
78  Atl.  776;  L.  &  N.  R.  Co.  v.  Gardner's 
Adm'r,  140  Ky.  772,  131  S.  W.  787;  Coleman 


V.  Atlantic  Coast  L.  R.  Co.,  153  N.  C.  322,  69 
S.  B.  251;  Elliott  v.  Railroad,  84  Conn.  444, 
80  Ati.  283;  Beech  v.  RaUway,  85  Kan.  90, 
lie  Pac.  213;  Wise  v.  Railroad,  81  N.  J. 
Law,  397,  80  AU.  459. 

[4]  The  respondent  claims  that  he  made  a 
prima  &cle  case  when  he  showed  that  the 
deceased  was  killed  at  a  public  crossing  by  a 
train  colliding  with  him,  and  that  the  statu- 
tory signals-  were  not  given,  and  the  burden 
of  proving  nonliability  was  then  shifted  to 
the  defendant  This  is  the  general  rule;  but 
when  the  plaintiff's  own  testimony  shows 
that  the  injured  person  was  guUty  of  negli- 
gence that  directly  contributed  to  the  result, 
there  is  nothing  left  for  the  defendant  to 
prove.  Green  v.  Railroad,  192  Ma  131,  90 
S.  W.  805.  In  other  words,  the  rule  is  that 
where  the  plaintiff.  In  making  out  his  case, 
shows  that  be  went  upon  the  track  without 
seeing  the  train,  when  he  could  have  seen  it 
by  looking,  he  thereby  overcomes  and  de- 
stroys his  own  prima  facie  case,  made  by 
the  showing  of  the  failure  to  give  the  signals 
and  the  collision. 

[5]  It  is  next  claimed  j>y  the  respondent 
that  the  deceased  could  not  see  the  approach- 
ing train  until  he  had  reacdied  the  danger 
point,  and  that  he  passed  to  the  dangen  point 
because  the  defendant  failed  to  give  any  sig- 
nal of  tlie  approaching  train,  and,  had  the 
signal  been  given,  the  deceased  would  have 
stopped  before  he  got  so  close  to  the  track 
as  to  be  in  a  place  of  danger,  and  that  he 
was  killed  wliile  attempting  to  escape.  When 
a  traveler  upon  a  highway,  without  fault  on 
bis  part,  is  placed  in  a  position  of  imminent 
peril  at  a  railroad  crossing,  the  law  will  not 
hold  him  guUty  of  negligence,  though  he  did 
not  select  the  very  safest  course;  and  this 
rule  is  especially  applicable  where  the  person 
was  placed  in  such  perilous  position  by  'the 
railroad  company's  negligence,  as  in  falling 
to  give  proper  signals.  Dickinson  v.  RaU- 
road Co.,  81  N.  J.  Law,  464,  81  Atl.  104,  87 
li.  R.  A.  (N.  S.)  150. 

Do  the  facts  justify  the  respondent  in  in- 
voicing tliis  rule?  We  think  not  The  east 
end  of  the  box  car  was  west  of  the  path, 
and  therefore  there  was  nothing  for  at  least 
30  feet  south  of  the  main  track,  and  all  the 
deceased  had  to  do,  when  he  arrived  with- 
in 6  feet  of  the  main  track,  was  to  look  to 
the  southwest  and  be  would  have  seen  the 
approaching  train,  and  could  have  stepped 
back  until  it  had  passed.     * 

[6]  It  is  next  claimed  that  the  fast  train 
came  through  on  the  time  of  the  local  train, 
and  that  the  deceased  was  justified  in  be- 
lieving It  was  the  local  train,  and  would  stop 
at  the  station,  and  tlierefore  he  would  have 
plenty  time  to  pass  over  the  track  ahead  of 
it.  In  the  first  place,  there  is  no  evidence 
that  the  deceased  believed  the  approacliing 
train  was  the  local  or  slow  train,  or  that  he 
did  not  know  the  fast  train  had  not  passed. 
In  fact,  it  is  not  even  alleged  in  the  petition 
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that  he  relied  on  any  such  facts.  But,  waiv- 
ing all  pleading  and  proof,  the  point  must  be 
decided  against  the  respondent  as  a  matter 
of  law.  In  Boyd  v.  Railway  Co.,  105  Mo.  371, 
16  S.  W.  909,  the  deceased,  husband  of  plaln- 
ticr,  was  a  hotel  keeper  In  the  town  of  Ren- 
Ick.  His  hotel  was  situated  about  100  feet 
from  the  depot,  and  the  tracks  of  the  defend- 
ant were  betwe^i  the  hotel  and  the  depot 
The  deceased,  in  the  prosecution  of  his  busi- 
ness, was  in  the  habit  of  going  to  the  depot 
upon  the  incoming  of  all  passengers  stopping 
at  the  station.  One  of  the  defendant's  regu- 
lar trains  was  due  at  12:30  p.  m.  On  the  day 
plalntifTs  husband  was  killed,  an  excursion 
train  approached  the  station  on  the  time  of 
the  other  trtiin,  and  was  running  about  40 
or  46  miles  an  hour.  When  the  deceased 
beard  the  train,  be  Immediately  came  out 
of  the  hotel  and  started  to  the  depot,  and 
entered  upon  the  track  immediately  in  front 
of  the  approaching  engine,  and  was  killed. 
In  passing  on  the  case,  the  Supreme  Court 
said:  "The  train  was  In  plain  view.  That 
he  both  heard  the  train  and  saw  it,  in  a 
general  way,  there  is  no  question;  but  he 
did  not  stop  a  moment  in  his  course  to  ob- 
serve its  movement,  to  ascertain  whether  It 
was  the  regular  train  be  was  expecting,  and 
whidi  would  stop  at  the  depot,  and  whose 
speed,  as  It  slowed  up  for  that  purpose,  he 
could  accurately  gauge  from  his  long  and 
frequent  experience,  or,  as  it  proved  to  be, 
a  special  going  at  a  high  rate  of  speed  and 
showing  no  evidence  of  an  intention  to  stop. 
Dominated,  perhaps,  by  the  flrst  impression, 
received  in  the  bouse  when  he  heard  the 
whistle,  that  this  was  the  regular  mail,  he 
hastened  towards  the  depot  and  onto  the 
track  without  stopping  for  a  moment  to  test 
by  sense  of  sight  or  sound  the  correctness  of 
his  first  Impression,  and  as  the  result  of  his 
heedlessness  lost  his  life." 

This  decision  is  controlling  on  us,  and  un- 
doubtedly holds  that  the  pedestrian,  even 
though  he  knows  that  a  certain  train  Is  due 
to  stop  at  a  station  at  a  certain  time,  and 
he  sees  a  train  coming  at  such  time,  he  can- 
not assume  that  it  Is  the  r^ular  train  and 
will  stop,  but  must  watch  Its  movements  and 
ascertain  for  himself  whether  it  is  the  ex- 
pected train.  In  Moody  v.  Railroad,  68  Mo. 
470,  the  plaintiff's  husband  was  postmaster 
at  Webster,  and  was  In  the  habit  of  deliv- 
ering the  mail  to  a  certain  passenger  train. 
His  post  office 'was  on  the  opposite  side  of 
the  railroad  to  that  where  the  depot  was, 
and  from  which  the  mail  hags  had  to  be  de- 
livered to  the  train.  On  the  night  of  the 
accident  be  heard  a  train  about  the  time 
the  mail  train  was  expected  and  usually 
passed,  and  he  picked  up  his  mall  bags,  saw 
the  approaching  train,  but,  supposing  It 
would  stop,  attempted  to  cross  over  in  front 
of  the  locomotive  and  was  killed.  There 
was  much  testimony  that  the  statutory  sig- 
nals were  not  given.    In  passing  on  the  case 


Judge  Napton  said:  "As  to  ringing  the  bell 
or  sounding  the  whistle,  it  was  clearly  of 
no  importance,  so  far  as  Moody  was  concern- 
ed, since  it  is  conceded  that  he  heard  and 
saw  the  train,  and  was  simply  misled  by 
supposing  it  was  the  mail  train;  and  the 
only  question  is,  who  Is  to  be  responsible  for 
the  mistake  and  his  recklessness  in  deter- 
mining to  cross  over  tn  front  of  the  cars, 
which  be  could  see  were  going  at  a  rapid 
rate?  Our  opinion  is  that  the  instruction 
asked  by  the  defendant,  applicable  as  it  was 
to  the  facts  tn  evidence,  should  have  been 
given."  It  makes  no  difference,  in  the  Moody 
and  Boyd  Cases,  that  the  deceased  actually 
saw  the  train  coming,  and  that  there  ia  no 
evidence  in  the  present  case  that  Calvin  did 
see  the  train,  as  all  the  evidence  shows  that 
Calvin  could  have  seen  the  train,  had  he 
looked,  and  therefore  the  law  says  he  did 
see  it 

The  case  is  very  similar  to  Oiardina  v. 
Railroad,  185  Mo.  330,  84  S.  W.  92&  In  that 
case  the  defendant  had  a  double-track  street 
railroad  In  the  city  of  St  Louis.  An  east- 
bound  car  had  stopped  at  a  street  crossing 
to  receive  passengers.  While  the  car  was 
thus  standing,  the  plaintiff  came  running  to 
deliver  a  key  to  a  person  on  the  car.  The 
car  was  on  the  south  track,  and  the  plaintiff 
came  to  the  rear  end  of  the  car  and  deliv- 
ered the  key,  then  turned  to  go  back  across 
the  north  track,  and,  as  he  did  so,  he  was 
struck  by-  a  west-bound  car  on  that  track 
and  received  bis  injuries.  The  plaintUI  tes- 
tified that  he  knew  it  was  the  custom  of 
the  company  to  have  the  motorman  of  a 
car,  which  was  approaching  a  car  that  bad 
stopped,  sound  his  gong  and  go  slowly,  and, 
knowing  this  custom,  he,  before  attempting 
to  cross  the  north  track,  paused  bebind  the 
east-bound  car  and  listened,  but,  bearing 
no  gong,  concluded  there  was  no  car  coming. 
The  evidence  showed  that,  with  the  east- 
bound  car  out  of  the  way,  the  plainUff  could 
have  seen  the  car  on  the  north  track  for 
1,000  feet  In  passing  on  the  case.  Judge 
Valliant  said:  "It  may  be  conceded  tbat  the 
defendant  was  negligent  in  running  its  car  at 
a  high  rate  of  speed  and  without  sounding 
the  gong  past  a  standing  car,  from  the  rear 
of  which  the  motorman  ought  to  have  known 
that  people  were  liable  to  pass.  It  is  not 
likely  that  the  peremptory  instruction  was 
given  on  the  theory  that  no  negligence  of  the 
defendant  was  shown,  but  rather  that  the 
plaintiff  failed  to  observe  that  degree  of  care 
that  was  to  be  expected  of  a  man  of  ordi- 
nary prudence.  •  •  •  From  where  be 
stood  the  body  of  the  east-bound  car  shut 
off  his  view  to  the  east;  but  one  who  was 
as  familiar  with  the  movements  of  the  cars 
as  he  said  he  was,  in  fact  any  man  of 
common  experience  in  the  plaintiff's  place, 
should  have  known  that  in  a  moment  the 
east-bound  car  would  have  gone,  and  the  ob- 
struction to  his  vision  would  have  been  re- 
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moved.  Bat,  evea  if  be  bad  not  bad  tbat 
moment  to  spare,  be  could  have  leaned  for- 
ward, beyond  the  line  of  the  standing  car  in 
perfect  safety,  and  bave  seen  the  west-bound 
car  coming.  The  measured  distance  between 
the  tracks  was  6  feet  10  Inches.  •  •  • 
His  act  in  stepping  on  or  near  the  north 
track  without  looking  for  the  west-bound 
car  was  negligence,  and  it  contributed  to 
cause  the  accident" 

If  we  adopt  the  theory  tliat  the  deceased 
knew  the  time  of  the  trains,  and  saw  the  ap- 
proaching train,  but  believed  it  was  the  lo- 
cal or  slow  train,  and  relied  on  its  stopping, 
and  tried  to  pass  In  front  of  it,  then  we 
have  nothing  to  do  but  to  follow  the  Boyd 
and  Moody  Cases,  and  bold  tbat  the  defend- 
ant is  not  liable  for  bis  mistake;  and,  on 
the  other  band.  If  we  proceed  on  the  theory 
tbat  be  bad  no  sucb  knowledge,  then  be 
passed  from  a  point  of  safety  to  danger 
without  looking  to  see  an  approaching  train, 
tbat  be  could  bave  seen,  bad  be  looked,  and 
our  Judgment  Is  controlled  by  a  long  line  of 
decisions  of  the  Supreme  Ckiurt,  holding  In 
such  case  defendant  is  not  liable. 

The  judgment  is  reversed.    All  concur. 


SILBERBBRO  v.   GITENSTEIN. 

<St.  Louis  Court  of  Appeals.    Missouri.    Dec. 
8,   1912.) 

1.  Appeai.  akd  Erbos  (I  632*)— Bizx  of  Ex- 
ceptions— Necessity—Motions. 

The  ruling  on  a  motion  to  affirm  the  judg- 
ment of  a  justice  of  the  peace  for  (allure  to 
give  notice  of  the  appeal  cannot  be  reviewed, 
unless  the  motion  and  an  exception  to  the 
ruling  thereon  is  preserved  by  a  bill  of  ex- 
ceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2399-2401;  Dec.  Dig.  { 
532.*] 

2.  Appeal  and   Ebbob   (|  297*)— Rbvibw- 

Motion  fob  New  Trial. 

An  adverse  ruling  on  a  motion  to  affirm 
the  justice's  judgment  cannot  be  reviewed,  un- 
less a  motion  for  new  trial  or  a  rehearing  ap- 
pears in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  1722,  1723;  Dec.  Dig.  I 
297.*] 

3.  Appeal  and  Ebbob  (|  806*)— Exception 
Below — Necessitt. 

Even  where  there  has  been  a  motion  for 
new  trial  or  rehearing,  the  denial  thereof  is 
not  open  to  review,  unless  there  has  been  an 
exception  to  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1$  1769-1764;  Dec.  Dig.  i 
306.*] 

Appeal  from  St.  Louis  Circuit  Court;  James 
B.  Wlthrow,  Judge. 

Action  by  M.  Sllberberg  against  Israel  Glt- 
enstein.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Felix  Comltus,  of  St  Louis,  for  appellant 
Henry  H.  Forth,  of  St  Louis,  for  respondent 


NORTONI,  J.  Tbla  canae  -originated  be- 
fore a  justice  of  the  peace,  and  defendant 
prosecuted  an  appeal  from  the  judgment 
there  rendered  against  him  to  the  circuit 
court  Two  terms  of  court  having  elapsed 
after  appeal .  was  perfected,  plaintifC  moved 
an  affirmance  of  the  judgment  of  the  justice 
for  want  of  notice  of  the  appeal,  as  it  is 
said  no  such  notice  was  given.  On  bearing 
the  court,  sustained  this  motion,  and  gave 
Judgment  for  the  plaintiff  affirming  the  judg- 
ment of  the  justice.  It  Is  from  this  judgment 
of  the  circuit  court  on  plaintifTs  motion  for 
an  affirmance  because  of  the  failure  to  give 
notice  of  the  appeal  from  the  justice  that 
the  present  appeal  is  prosecuted. 

[1]  The  record  here  is  in  sucb  condition  as 
precludes  our  right  of  review.  Though  a  bill 
of  exceptions  was  made  and  filed  in  due  time 
and  appears  to  be  allowed  and  signed  by  tbe 
Judge,  there  is  no  exception  whatever  to  be 
found  therein.  Tbe  question  which  It  is 
sought  to  have  reviewed  here  arises  wholly 
on  tbe  motion  to  affirm  tbe  judgment  of  tbe 
justice,  and  there  appears  to  bave  been  no 
exception  saved  to  the  ruling  of  tbe  court  on 
that  motion.  Mere  motions  filed  In  a  cause 
are  not  i>art  of  tbe  record  proper,  but  are 
matters  of  exception  which  themselves,  to- 
gether with  an  exception  to  the  ruling  of  tbe 
court  thereon,  must  be  preserved  in  tbe  bill 
of  exceptions  in  order  to  bave  tbe  ruling  on 
such  motions  reviewed  on  appeal.  See  Stark 
V.  Zehnder,  204  Mo.  442,  102  8.  W.  992.  It 
is  true  tbe  motion  Itself  Is  Incorporated  in 
tbe  bill  of  exceptions  here.  However  this 
may  be,  no  exception  to  tbe  action  of  tbe 
court  thereon  appears. 

[2]  Furthermore,  we  are  precluded  from 
reviewing  tbe  ruling  of  tbe  trial  court  on  this 
motion,  and  In  affirming  the  judgment  of  tbe 
justice  for  the  reason  that  no  motion  for  a 
rehearing  or  new  trial  of  that  question  ap- 
pears in  the  bill  of  exceptions.  Matters  of 
exception  which  occur  in  the  trial  court  must 
be  brought  to  tbe  attention  of  the  trial  court 
by  a  motion  for  a  new  trial  or  rehearing,  and 
that  tribunal  afforded  an  opportunity  to  re- 
view tbe  ruling  thereon  or  else  no  review  of 
tbe  same  question  may  be  bad  here.  It  may 
be  that  had  this  question  been  presented  to 
the  trial  court  by  a  motion  for  a  new  trial 
or  rehearing  this  appeal  would  have  been 
unnecessary,  for,  perchance,  tbe  trial  court 
would  bave  corrected  the  ruling  complained 
of  if  It  is,  in  fact,  an  erroneous  one.  At  any 
rate,  it  is  well  settled  that  rulings  on  motions 
interposed  before  final  judgment  and  excep- 
tions thereon  wUl  not  be  reviewed  in  tbe  ap- 
pellate court  in  the  absence  of  a  motion  for 
a  new  trial  or  rehearing  first  inviting  tbe  at- 
tention of  the  trial  court  thereto.  When 
there  is  no  motion  for  a  new  trial  in  the  bill 
of  exceptions,  tbe  matter  of  exception  is  not 
open  for  review  on  appeal.  See  Coy  v.  Lan- 
ders, 146  Mo.  App.  413,  126  S.  W.  789;   Sim- 
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coe  Realty  Co.  t.  Wm.  J.  Lemp  Brewing  (3©., 
152  S.  W.  31. 

[3]  Moreover,  even  where  there  Is  a  motion 
for  a  new  trial  or  rehearing  and  sncb  mo- 
tion haa  been  overruled,  matters  of  excep- 
tion will  not  be  reviewed  here  unless  there 
appears,  too,  an  exception  to  the  action  of 
the  trial  court  In  overruling  the  motion  for 
a  new  trial.  See  Wllbrandt  v.  Laclede  Gas- 
light Co.,  135  Mo.  App.  220, 115  S.  W.  497. 

For  the  reasons  given,  the  Judgment  should 
be  affirmed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  CAULFIELD,  J., 

concur. 


MARTIN  T.  BUNKBRr-CULLER  LUMBER 
CO. 

(Springfield  Court  of  Appeals.    MissonrL    Dec. 

2,  1912.    Rehearing  Denied 

Dec.  19,  ld&.) 

1.  Saixs  (i  418*)  —  Bbbach  of  Contbaot  — 
Damages. 

The  damages  for  breach  of  defendant's 
contract  to  sell  plaintiff  timber  for  wagon  hubs 
are  not  limited  to  the  difference  between  the 
contract  price  and  the  market  value,  but  In- 
clude loss  of  profits,  it  being  understood  plain- 
tiff was  buying  the  timber  to  manufacture  into 
bnbs  to  sell,  and  plaintiff  being  unable  else- 
where to  obtain  such  timber. 

[Eid.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  U  1174^1201;   Dec  Dig.  |  4ia»] 

2.  EviDENCs    (I  113*)— Loss  OF  Pbofitb  — 
Market  VALtTB. 

As  regards  damages  from  loss  of  profits 
through  defendant's  breach  of  contract  to  fur- 
nish timber  for  plaintiff  to  manufacture  into 
bubs  to  sell,  the  price  at  which  another  had 
contracted  to  buy  the  hubs  of  plaintiff  is  some 
evidence  of  their  market  value. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i§  259-296;   Dec.  Dig.  i  US.*] 

3.  Sales  (IJ  411,  418*)— Bbeach  or  Contbact 
—Petition. 

The  petition  showing  the  agreement  that 
plaintiff  should  erect  a  mill  on  defendant's  land 
for  manufacture  of  bubs,  and  that  defendant 
should  furnish  plaintiff  timber  to  manufacture 
into  hubs,  that  plaintiff  erected  the  mill  at  a 
certain  cost,  and  defendant  failed  and  refused 
to  furnish  the  timber,  authorizes  recovery  of 
nominal  damages;  and  so  states  a  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  IS  1161-1164,  1174-1201;  Dec.  Dig.  $f 
411,  4ia*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  George  R.  Martin  against  the 
Bunker-Culler  Lumber  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

A;  W.  Lincoln,  of  Springfield,  Wm.  P.  El- 
mer, of  Salem,  and  Orchard  ft  Cunningham, 
of  Eminence,  for  appellant  Hunger  &  Lind- 
say, of  Piedmont,  and  Lin  Shuck,  of  Emi- 
nence, for  respondent 

GRAY,  J.  This  appeal  presents  the  vexed 
and  difficult  problem  as  to  when  the  profits 
lost  by  the  party  defeated  of  his  contract 
by  the  wrongful  act  of  the  other  contracting 


party  can  be  recovered  In  a  suit  for  dam- 
ages based  on  a  breach  of  the  contract 

The  defendant  in  March,  1909,  owned  a 
sawmill  at  Bunker,  Ho.,  and  also  a  large 
body  of  timber  in  that  vldnlty.  On  the  9th 
of  March  the  plaintiil  and  defendant  entered 
Into  a  contract  in  writing,  by  the  terms  of 
which  the  defendant  was  to  furnish  plaln- 
tifr,  free  of  rent  for  five  years,  a  snitable 
sight  at  Bunker  for  a  hub  manufacturing 
plant;  also  agreed  to  sell  and  deliver  to 
the  plaintlflF  on  cars  at  the  hub  yard  during 
the  said  term  of  five  years  sufficient  oak  tim- 
ber to  make  600,000  wagon  bubs,  and  to  de- 
liver one-fifth,  or  120,000,  of  said  bubs  during 
each  year  of  the  contract  The  delivery  was 
to  be  made  at  the  rate  of  10,000  per  month, 
with  a  proviso  that  the  number  might  be  ex- 
ceeded during  the  months  of  September,  Oc- 
tober, November,  and  December  of  each  year, 
during  which  four  months  a  total  delivery 
of  80,000  hubs  was  authorized.  The  con- 
tract contained  the  further  provlslMi  that 
in  case  the  80,000  hubs  were  delivered  in 
said  four  months  the  delivery  during  the 
months  of  April,  May,  June,  and  July  fol- 
lowing might  be  reduced  accordingly,  and 
that,  if  an  average  of  20,000  bubs  had  been 
delivered  during  said  fall  months,  the  de- 
livery during  the  other  months  should  not 
exceed  5,000  per  month.  The  plaintiff  agreed 
to  erect  at  his  own  cost  upon  the  ground  so 
furnished  by  the  defendant,  a  hub  manu- 
facturing plant,  with  all  necessary  ware- 
house buildings,  and  hare  the  same  ready 
for  operation  not  later  than  November  1, 
1909,  and  to  pay  the  defendant  10  cents  per 
hub  for  all  timber  delivered  to  hUn  ondw 
the  contract  The  contract  also  provided 
that  all  timber  to  be  delivered  was  subject 
to  inspection  by  the  plaintiff  before  loaded 
on  the  cars,  and  that  the  defendant  was 
to  be  released  of  his  obligation  to  furnish 
the  bubs  in  case  it  became  impossible  to 
make  delivery  of  them  owing  to  defend- 
ant's Inability  to  obtain  said  hub  timber 
along  with  Its  regular  logging  operations. 

The  evld^ice  on  the  part  of  the  plaintiff 
tended  to  prove  that,  after  the  execution  of 
the  contract,  the  plaintiff  went  to  Chicago, 
and  there  made  a  contract  for  the  sale  of 
all  of  his  hubs,  and  that  be  purchased  In 
Ohio  all  the  machinery  for  his  plant  and 
caused  the  same  to  be  shipped  and  erected 
on  the  land  of  the  defendant,  and  was  ready 
to  receive  hub  timber  on  November  1,  1909, 
and  so  notified  the  defendant;  that  the  de- 
fendant did  not  furnish  him  any  hubs  until 
the  latter  part  of  January,  1910,  and  thea 
only  about  2,500,  and  to  August  1,  1910,  only 
furnished  timber  for  about  10,000  bubs ;  that 
the  plaintiff  repeatedly  made  demands  on 
defendant  for  the  hub  timber,  and  kept  ex- 
pert mlllmen  ready  to  operate  the  hub  mill 
until  the  1st  of  August,  1910,  at  which  time 
he  let  them  go.    The  plaintiff  offered  further 
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testimony  tending  to  prove  that  he  had  In- 
spected bub  timber  for  about  140,000  hubs, 
and  that  defendant  shipped  snch  timber  to 
Its  sawmill,  and  did  not  deliver  the  same 
to  plaintiff's  hnbmlU.  The  defendant  ad- 
mitted it  furnished  no  bnb  timber  until  in 
January,  and  that  to  the  1st  of  August,  1910, 
It  bad  delivered  less  than  10,000  hubs;  that 
during  said  time  it  was  cutting,  in  its  regu- 
lar logging  operations,  but  little  timber  that 
met  the  reqtiirements  for  hubs,  and  that 
much  of  it  that  really  did  meet  the  require- 
ments was  rejected  by  the  plaintllTs  in- 
spector ;  that,  If  plaintiff  had  not  abandoned 
bis  contract,  defendant  would  have  been 
able  in  the  future  to  have  supplied  him  with 
the  amount  of  hub  timber  called  for  in  the 
contract.  The  case  was  tried  before  a  Jury 
in  Shannon  county,  where  It  had  been  taken 
on  change  of  venue  from  Dent  county,  re- 
sulting in  a  verdict  in  favor  of  the  plaintiff 
for  11,317.27,  which  amount  was  reduced  by 
a  set-off  claim  of  the  defendant  of  I67J27, 
leaving  a  balance  of  $1,250,  for  which  a 
Judgment  was  rendered  against  the  defend- 
ant. In  due  time  the  defendant  perfected 
its  appeal  to  this  court  The  defendant  has 
seen  fit  to  limit  tne  issues  in  this  court  to 
three,  and  we  will  limit  our  investigation  ac- 
cordinidy. 

[1]  It  is  appellant's  first  contention  that 
the  proper  measure  of  damages  is  the  differ- 
ence between  the  market  value  of  the  bub 
timber  at  the  place  of  delivery  and  the  con- 
tract price.  The  recognized  leading  case  is 
that  of  Badley  ▼.  Baxendale,  9  Ezch.  354, 
and  it  has  been  approved  by  most  of  the 
American  courts  and  by  the  Supreme  Court 
of  this  state  in  Mark  v.  Cooperage  Co.,  204 
Mo.  loc.  dt.  265,  103  S.  W.  20.  The  rale  as 
stated  in  that  case  Is  that  where  two  par- 
ties have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising 
naturally — 1.  e.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it— 
and  that  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated,  and  thus  known  to  both  par- 
ties, the  damages  resulting  from  the  breach 
of  such  a  contract,  which  they  would  rea- 
sonably contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  cir- 
cumstances so  known  and  communicated, 
but,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the 
party  breaking  the  contract,  he  at  the  most 
.  could  only  be  supposed  ,to  have  had  in  con- 
tonplatlon  the  amount  of  injury  which  would 


arise  generally,  and  in  the  great  multitude 
of  cases  not  affected  by  any  special  circum- 
stances from  such  a  breach  of  contract.  In 
Hammond  v.  Beeson,  112  Mo.  190,  20  S. ' 
W.  474,  Judge  MacFarlane  said:  "It  is 
impossible  to  lay  down  any  rule  of  damages 
for  breach  of  contract  that  can  be  Justly 
applied  to  all  cases  of  any  particular  class. 
E^ch  case  must  in  a  great  measure  be  deter- 
mined upon  equitable  principles  upon  the 
particular  facts  by  which  it  is  attended,  the 
controlling  principle  being  that  the  one  suf- 
fering from  the  breach  should  be  fully  com- 
pensated for  all  losses  sustained.  Other 
rules  are  merely  aids  to  that  end." 

The  evidence  discloses  that  there  was  no 
other  hub  timber  that  plaintiff  could  have 
purchased  to  keep  his  mUl  running,  and 
therefore  he  was  at  the  mercy  of  the  defend- 
ant for  such  timber.  He  had  erected  on  the 
land  of  the  defendant  a  hubmill  for  the  pur- 
pose of  manufacturing  into  hubs,  timber  then 
growing  on  defendant's  land,  to  be  sold  oa 
the  market.  It  must  have  been  the  contem- 
plation of  both  parties  that  plaintiff  intended 
to  manufacture  and  sell  the  hubs  at  a  profit, 
and  thereby  reimburse  him  for  his  expendi- 
tures and  his  equipment  and  the  cost  of  man- 
ufacturing the  hubs.  That  it  was  a  special 
contract  with  the  defendant  is  evidenced  by 
the  fact  tliat  the  hubmill  was  to  be  erected 
on  defendant's  premises,  and  the  defendant 
was  to  furnish  water  necessary  for  the  op- 
eration of  the  sama  Under  these  circum- 
stances, it  cannot  be  said  that  plaintiffs  dam- 
ages are  the  difference  between  what  he  paid 
for  the  hub  timber  and  the  market  value  of 
such  hub  timber.  In  Hammond  v.  Beeson, 
supra,  the  plaintiff  sued  for  special  damages 
for  breach  of  a  contract  to  grade  five  miles 
of  railroad  for  the  defendant.  In  discussing- 
the  plaintiff's  damages  the  court  said:  "It 
is  a  clear  proposition,  and  one  well  settled 
by  the  authorities,  that,  where  there  is  an 
express  contract,  the  contract  itself  should 
furnish  the  basis  for  estimating  the  damages, 
if  they  can  be  ascertained  thereunder  with 
sufficient  certainty.  The  contract  price,  in 
a  contract  of  this  character,  wonld  not  be 
the  reasonable  measure  of  the  damage,  but 
the  benefits  plaintiff  could  have  obtained,  had 
be  been  permitted  to  perform  the  work  at 
the  contract  price.  The  profits  plaintiff  ex- 
pected to  realize  out  of  the  contract  were 
the  real  consideration  that  Induced  him  to 
make  it  These  became  a  part  and  parcel 
of  the  contract  Itself,  and  to  these  he  ought 
to  be  entitled.  If  the  contract  was  terminat- 
ed or  performance  prevented  by  the  defend- 
ants, whether  through  Inabili^  or  design, 
the  purposes  of  plaintiff  were  defeated,  and 
the  loss  of  profits  sustained.  The  profit  was 
the  full  measure  of  his  possible  gain,  if  he 
had  been  permitted  to  complete  this  contract, 
without  unreasonable  delay  or  interference. 
If  he  performed  no  pert  of  it  and  incurred 
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no  expense,  all  the  damages  he  conid  Justly 
demand  would  be  the  loss  of  tbe  profits  he 
•could  have  realized.  •  •  •  This  rule  Is 
equitable  and  Just,  and  furnishes  full  and 
adequate  compensation  for  all  injury  sus- 
tained." Tbe  evidence  shows  that  plaintiff 
was  compelled  to  rely  on  defendant  for  his 
hub  timber,  and  could  not  have  secured  the 
same  at  any  other  place.  If  defendant's 
theory  is  correct,  then  notwithstanding  the 
parties  entered  into  the  contract  by  which 
the  plaintiff  was  to,  and  did,  expend  about 
^6,000  equipping  his  hubmiU  on  the  land  of 
the  defendant,  in  order  to  manufacture  the 
timber  furnished  by  defendant,  and  although 
the  defradant  had  not  famished  a  single 
piece  of  timber  for  a  hub,  yet.  If  the  value  of 
tbe  hub  timber  was  no  greater  than  plaintiff 
had  agreed  to  pay  defendant  for  it,  the  plain- 
tiff could  not  be  allowed  any  damages.  In 
Jordan  v.  Patterson,  67  CJonn.  473,  35  Atl. 
521,  the  Supreme  Court  of  Connecticut,  In  a 
similar  suit,  said:  "In  the  present  case  the 
plaintiffs  claimed  that  at  the  time  of  deliv- 
ery there  was  no  market  in  which  they  could 
procure  such  goods  as  the  defendants  were 
to  deliver  to  them.  This  was  a  t&ct  which 
might  be  proved  by  the  testimony  of  any 
person  who  had  knowledge  on  the  subject.. 
*  *  *  The  defendants  had  knowledge  that 
the  plaintiffs  contracted  for  these  garments 
in  order  to  resell  them  to  others.  They  were 
chargeable  with  Icnowledge  that  the  plaintiffs 
would  make  such  profits  as  the  market  price 
of  such  goods  would  give  them.  •  •  •  In 
respect  to  this  item  of  damage  the  rule  above 
stated  furnished  the  proper  test  In  restor- 
ing an  Injured  party  to  the  same  position  he 
would  have  be«i  in  if  the  contract  had  not 
been  broken,  it  Is  necessary  to  take  into  tbe 
account  losses  suffered,  as  much  as  profits 
prevented.  And  whenever  the  loss  suffered, 
or  the  gain  prevented  results  directly  from 
a  circumstance  which  may  reasonably  be 
considered  to  have  been  in  tbe  contemplation 
of  the  parties  when  entering  into  the  con- 
tract, the  plaintiff  should  be  allowed  to  prove 
«uch  loss." 

Tbe  rule  allowing  plaintiff  to  recover 
damages  for  loss  of  profits,  where  the  de- 
fendant has  agreed  to  sell  him  an  article, 
which.  In  turn,  the  plaintiff  is  to  manufac- 
ture into  another  article,  and  to  make  his 
profit  on  resale  of  the  manufactured  ar- 
ticle is  generally  recognized  by  the  authori- 
ties, when  the  evidence  shows  that  the  par- 
ties contemplated  the  manufacture  and  re- 
sale of  the  article  at  the  time  tbe  contract 
was  made.  Jordan  v.  Patterson,  supra ;  Ford 
Hardwood  Lnmber  Co.  v.  Olemoit,  97  Ark. 
■522,  135  S.  W.  843;  Uggett  Spring  &  Axle 
<!o.  v.  Michigan  Buggy  Co.,  106  Mich.  445, 
-64  N.  W.  466;  Trego  ▼.  Arave,  20  Idaho,  38, 
116  Pac.  119,  35  li.  R.  A.  (N.  S.)  1021 ;  Wake- 
man  V.  Whetier  ft  W.  Mfg.  Co.,  101  N.  Y. 
206,  4  N.  B.  264,  54  Am.  Rep.  676;  Cloe  T. 
Rogers,  81  Okl.  255,  121  Pac.  201,  38  U  R.  A. 


(N.  S.)  866.  Tbe  cam  of  Wilson  ft  Son  r. 
Russler  et  al.,  91  Mo.  App.  275,  is  not  in 
conflict  with  the  rule  we  have  Just  announc- 
ed. In  that  case  there  was  a  sale  of  a  saw- 
mill and  200,000  feet  of  saw  logs  th«i  cut 
and  lying  on  the  banks  of  the  Osage  river, 
within  a  short  distance  of  the  sawmilL  The 
seller  did  not  driver  the  logs,  apd  In  an 
action  on  the  contract  the  court  told  the  Jury 
that.  In  estimating  the  damages  by  reason  of 
the  failure  to  deliver  the  logs,  the  Jury  should 
take  into  consideration  the  net  profit  which 
defendants  conld  have  made  had  said  logs 
been  delivered  and  sawed  into  lumber.  The 
Kansas  City  Court  of  Appeals  reversed  the 
case,  and  held  that  such  damages  were  not 
recoverable  under  the  issues.  Altex  dting 
the  authorities,  the  court  said:  "It  Is  thus 
seen  that  the  foregoing  authorities  make  it 
plain  that  the  defendants'  instructions  now 
in  question  go  too  far.  They  authorized  the 
Jury  to  find  for  defendants  the  kind  of  dam- 
ages which  the  law  forbids  tohen  the  gener- 
al alleffaUon  of  the  antwer  in  respect  to  the 
covntercMm  U  Uke  that  in  thia  case.  When 
anything  beyond  the  difference  between  the 
agreed  and  the  market  price  of  the  thing 
sold  is  sought  to  be  recovered,  some  special 
drcumstance  under  which  the  contract  was 
made  must  be  alleged  and  shown.  'Now,  if 
the  special  drcuuistances  under  which  the 
contract  was  actually  made  were  communi- 
cated and  were  thut  Icnotcn  to  Imth  partiet, 
tbe  damages  resulting  from  the  breacfli  of 
such  a  contract  which  they  would  reason^ 
ably  contemplate  would  be  the  amount  of  the 
Injury  which  would  ordinarily  follow  from 
such  breach  of  the  contract  under  the  cir- 
oumstancet  so  ghoum  and  communicated.'" 
Instead  of  being  In  confilct  with  our  position, 
this  case  sustains  It  There  were  no  special 
circumstances  shown  in  that  case,  but  tbe 
question  was  submitted  solely  on  a  contract 
of  sale.  Not  so  here,  however,  as  the  peti- 
tion in  this  case  alleges  the  special  circom- 
stances  under  which  the  contract  was  enter- 
ed into,- and  clearly  showing  that  both  par- 
ties contemplated  that  the  whole  purpose  and 
object  of  plaintiff  in  entering  into  the  con- 
tract was  to  secure  the  bub  timber  and  man- 
ufacture the  same  into  hubs  and  to  sell  the 
same  at  a  profit 

[2]  It  is  next  claimed  that  the  plaintiff's 
testimony  was  Insufficient  to  authorize  tbe 
recovery  of  loss  of  profits.  The  plaintiff  tes- 
tified that  it  cost  him  30  cents  to  make  a  set 
of  hubs,  and  the  timber  cost  him  40  cents, 
and  that  he  sold  the  hubs  for  $1.10  to  $1.75 
a  set;  that  he  had  a  contract  for  the  sale 
of  the  bubs  at  Chicago,  by  which  he  receiv- 
ed 90  cents  for  8-lnch  hubs,  (1.10  for  9-inch 
hubs,  $1.55  for  9H-lnch,  and  $1.75  for  10V6- 
Inch,  per  set  of  four  hobs;  that  these 
prices  were  f.  o.  b.  Bunker.  It  was  not  al- 
leged in  the  petition,  or  shown  by  the  evi- 
dence, that  the  defendant  was  notified  be- 
fore the  contract  was  entered  Into  or  any 
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time  thereafter  that  plaintiff  had  a  special 
contract  for  the  sale  of  bis  hubs,  and  there- 
fore it  may  well  be  said  that  plaintiff  was 
not  entitled  to  recover  for  the  difference  be- 
tween what  It  cost  to  manufacture  his  bubs, 
and  the  contract  price  for  which  he  bad  sold 
them.  The  court,  however,  did  not  submit 
that  Issue  to  the  Jury,  and  therefore  the 
question  needs  no  farther  consideration. 
The  testimony  was  admissible,  however,  for 
the  purpose  of  showing  the  contract  price, 
as  the  rule  seems  to  be  that  the  contract 
price  is  competent  evidence  tending  to  prove 
the  value-  Abbit  v.  St  Louis  Transit  Co., 
104  Mo.  App.  534,  79  S.  W.  496;  State  ex  rel. 
V.  Steele  &  Co.,  108  Mo.  App.  363,  83  S.  W. 
1023 ;  Jordan  v.  Patterson,  supra.  In  Jordan 
T.  Patterson,  supra,  the  plaintiff  offered  tes- 
timony of  the  prices  he  was  to  obtain  on  a 
resale,  and  the  court  said:  "If  proof  of  the 
terms  of  these  last-mentioned  subsales  was 
offered  for  the  purpose  of  showing  what  the 
market  price  of  such  goods  was  at  the  time 
they  were  to  be  delivered,  then  the  evidence 
should  have  been  received.  The  market  val- 
ue of  any  goods  may  be  shown  by  actual 
sales  in  the  way  of  ordinary  business."  The 
plaintiff's  testimony  stood  absolutely  uncon- 
tradicted, and  therefore  we  most  hold  that 
it  was  some  evidence  of  the  market  value 
of  the  manufactured  product,  and  authorized 
the  court  to  submit  that  Issue  to  the  jury. 
The  court  did  not  submit  to  the  Jury  any 
loss  that  the  plaintiff  sustained  by  reason  of 
hla  mill  standing  Idle;  thus  causing  expense 
for  hired  help,  etc.  And  to  this  extent  the 
instruction  was  really  more  favorable  to  the 
defendant  than  it  was  entitled  to  be.  Mor- 
row V.  Ballroad,  140  Mo.  App.  200, 123  S.  W. 
1034. 

[3]  The  last  point  Is  that  the  petition  does 
not  state  facts  sofficient  to  constitute  a  cause 
of  action.  This  contention  cannot  be  sus- 
tained. Separate  and  apart  from  that  por- 
tion of  the  petition  regarding  the  profits,  the 
petition  states  a  cause  of  action  for  damages 
directly  suffered  and  sustained  by  the  plain- 
tiff, growing  out  of  the  ttLCt  that  under  his 
contract  with  the  defendant  he  expended 
over  $5,000  in  building  his  mill  on  the  land 
of  the  defendant  for  the  purpose  of  carrying 
out  his  contract,  and  that  the  defendant 
failed  and  refused  to  carry  out  bis  part  of 
the  agreement.  These  allegations  undoubt- 
edly authorized  the  recovery  of  nominal  dam- 
ages, and  therefore  the  petition  states  a 
cause  of  action. 

During  the  trial,  the  defendant  made  sev- 
eral objections  to  the  introduction  of  testi- 
mony, which  were  overruled.  We  are  not 
holding  that  these  objections  were  with- 
out merit,  but  appellant  has  not  asked  us  to 
reverse  the  judgment  on  account  of  any  er- 
rors In  the  introduction  of  testimony. 

The  judgment  will  be  aflBrmed.   All  concur. 


STONE  ▼.  JOHNSTON. 

(Kansas  City  Court  of  Appeals.     AOssouri. 

Dec.  »,  1912.) 

1.  AaSITBATION    AND    AWABD    (|   27*)— ABBI- 

TBATOBB— Disqualification— Intebest. 
Where  one  acting  as  an  arbitrator  of  the 
amount  due  under  a  contract  for  services  to 
be  rendered  by  idaintiff  on  defendant's  farm, 
unknown  to  plaintiff,  owned  an  adjoining  farm 
and  was  interested  in  a  drainage  ditch  on  which 
plaintiff  did  a  portion  of  his  work,  he  was  dis- 
qualified as  an  arbitrator,  and  the  plaintiff  could 
treat  the  whole  proceeding  as  void. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  A.ward,  Cent.  Dig.  H  137-140;  Dec.  Dig.  i 
27.*] 

2.  Abbitbation  and  Awabd  (|  67*)— Fbaud 
— Katifioation. 

Evidence  heU  to  show  that  plaintiff  had 
knowledge  of  defendant's  fraud  practiced  in  an 
arbitration  proceeding  when  he  treated  a  new 
contract  arising  therefrom  valid,  thus  ratifying 
the  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  i|  841,  342;  Dec  Dig. 
I  67.»] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty; S.  T.  Jones,  Special  Judge. 

Action  by  Willis  Stone  against  V.  W.  John- 
ston. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Bresnehen  &  West,  of  Brookfield,  for  ap- 
pellant J.  A.  Collet,  of  Salisbury,  and  John 
D.  Taylor,  of  Keytesvllle,  for  respondent 

JOHNSON,  J.  This  Is  an  acUon  to  re- 
cover damages  resulting  from  the  alleged 
breach  by  defendant  of  a  contract  of  employ- 
ment Defendant  a  banker  in  Champaigii, 
111.,  owned  a  farm  of  000  acres  in  Chariton 
county,  Mo.,  most  of  which  lay  In  the  Charl- 
ton river  valley.  Under  date  of  February 
8,  1910,  he  entered  into  a  contract  in  writing 
with  plaintiff,  who  was  living  in  Illinois,  by 
the  terms  of  which  be  employed  plaintiff  for 
a  term  ending  March  1,  1911,  to  move  with 
his  family  to  the  farm,  and  to  do  work  upon 
It  as  defendant  from  time  to  time,  should 
direct  Some  of  the  land  had  been  cultivat- 
ed, much  of  the  bottom  land  had  not  been 
broken  for  cultivation,  and  a  drainage  system 
of  some  magnitude  was  being  constructed 
for  the  benefit  of  this  and  adjoining  farms 
in  the  valley.  The  contract  contemplated 
that  the  services  of  plaintiff  would  be  em- 
ployed in  planting  and  cultivating  crops.  In 
plowing  unbroken  land,  and  in  working  on 
the  drainage  ditch,  and  fixed  the  compensa- 
tion plaintiff  was  to  receive  for  these  differ- 
ent kinds  of  work.  For  example,  he  was  to 
be  paid  $1.75  per  acre  for  plowing  unbroken 
land,  $1.25  .per  acre  for  plowing  land  that 
had  been  cultivated,  20  cents  per  acre  for 
planting  crops,  50  cents  per  acre  for  culti- 
vating crops,  and  35  cents  per  hour  for  each 
man  and  team  "working  on  the  levee."  It 
was  provided  that  plaintiff  should  move  his 
family  to  the  farm  and  should  take  with  him 
a  full  set  of  farming  implements  and  "at 
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least  nine  head  of  good  horses  and  mules." 
He  was  to  have  the  use  free  of  charge  of  the 
house,  bam,  outbuildings,  and  "a  truck 
patch,"  and  was  "to  pay  the  usual  price  for 
the  pasture  land  used  by  him,  and  also  pay 
the  usual  rental  for  all  land  farmed  by  blm 
on  the  shares."  Further  the  contract  pro- 
vided that  defendant  would  "Instruct  second 
party  (plaintiff)  as  to  how  be  desires  said 
land  farmed  and  crop  tended,"  and  that, 
"when  not  practicable  to  work  on  the  crops, 
second  party  Is  to  be  furnished  levee  work, 
ditching,  bridge  building,  and  other  farm 
work  which  is  to  be  paid  for  at  the  usual 
and  customary  rate ;  It  being  understood  that 
first  party  (defendant)  is  to  advise  second 
party  from  time  to  time  as  to  the  work  he 
desires  done  and  method  of  doing  same." 

In  plaintiff's  family  were  two  sons  almost 
grown  who  had  been  working  for  their  fa- 
ther as  farm  hands,  and  we  think  the  con- 
tract as  a  whole  expressed  the  mutual  in- 
tention that  plaintiff  should  take  with  him 
sufficient  equipment  for  the  proper  employ- 
ment of  himself  and  his  sons,  and  that  de- 
'  fendant  should  keep  this  force  reasonably 
employed  during  the  term  of  the  contract  at 
the  rates  of  compensation  therein  stated. 
Plaintiff  and  his  family  moved  to  the  farm, 
and  he  brought  with  him  10  head  of  horses 
and  mules  and  the  equipment  mentioned  in 
the  contract.  He  was  ready  to  begin  work 
March  15,  1910,  but  was  compelled  to  remain 
idle  a  week  because  of  defendant's  failure  to 
give  working  orders.  Defendant  visited  the 
farm  March  22d  and  gave  directions  concern- 
ing the  work  to  be  done,  and  then  returned 
to  Champaign.  Some  of  the  work  laid  out 
by  defendant  could  not  be  done  on  account 
of  unfavorable  weather,  and  the  remainder 
was  not  sufficient  to  keep  the  force  busy. 
The  evidence  of  plaintiff  tends  to  show  that 
the  disagreement  which  ensued  between  the 
parties  very  shortly  after  their  relation  be- 
gan was  caused  by  the  neglect  of  defendant 
to  give  adequate  working  orders,  while  the 
evidence  of  defendant  Is  to  the  effect  that 
such  orders  were  given  and  plaintiff  failed  to 
obey  them.  This  disagreement  which  related 
to  the  question  of  the  amount  due  plaintiff 
under  the  contract  became  so  acute  that 
plaintiff  went  to  Champaign  early  In  May 
to  effect  a  settlement,  if  possible.  A  confer- 
ence there  between  the  parties  resulted  in 
an  oral  agreement  to  submit  the  matters  in 
dispute  to  arbitration,  and  three  arbitrators 
were  chosen.  One  of  them  was  an  associate 
of  defendant  In  the  banking  business  in 
Champaign,  and  another  (F.  H.  Jones)  own- 
ed a  farm  adjoining  that  of  defendant  in 
Charlton  county  and  was  interested  in  the 
drainage  project  by  which  the  farms  in  that 
neighborhood  were  to  be  benefited.  The  evi- 
dence of  plaintiff  shows  he  had  knowledge 
of  the  business  connection  between  the  first- 
mentioned  arbitrator  and  defendant,  but  had 
no  knowledge  that  Mr.  Jones  was  directly 
Interested  In  the  subject-matter  of  the  arbi- 


tration. On  May  11,  1910,  the  arbitrators 
made  the  following  award  in  writing:  "We, 
the  undersigned,  have  agreed,  as  arbitrators 
of  the  contract  of  February  8,  1910,  between 
V.  W.  Johnston  and  WUlis  Stone,  It  shall  be 
null  and  void  and  of  no  effect  It  Is  farther 
agreed  that  Willis  Stone  shall  be  allowed 
eighteen  dollars  ($18.00)  for  work  done  May 
2,  3,  4,  6,  and  6,  1910,  forty  dollars  ($40.00) 
for  work  done  on  Elm  cre^  cut-off,  and  the 
sum  of  sixty-seven  and  65/00  dollars  ($67.65), 
a  total  of  one  hundred  twenty-five  and  66/00 
dollars  ($125.65),  being  the  amount  due  up 
to  date.  Further  said  Stone  shall  be  allowed 
$1.25  per  acre  for  all  plowing  up  to  this 
date,  in  addition  to  the  above,  less  $50,  which 
has  been  paid  said  Stone.  It  Is  furth^ 
agreed  that  said  Stone  shall  be  paid  the 
sum  of  two  hundred  seventy-five  dollars 
($275.00)  per  month  for  the  service  of  him- 
self,  two  boys,  ten  horses,  and  his  Imple- 
ments for  the  first  five  months  from  this 
date.  Further  said  Stone  shall  receive  fifty- 
nine  dollars  ($59)  per  month  for  the  remain- 
ing time  to  the  first  of  March,  1911,  for 
himself,  ten  horses  and  implements.  Tlie 
pasture  15  or  20  acres  near  bam,  there  shall 
be  no  charge  for."  This  award  was  submit- 
ted to  both  parties,  was  accepted  by.  them, 
and  they  gave  formal  expression  to  th^r 
acceptance  by  signing  the  award.  Plaintiff 
returned  to  the  farm  and  worked  one  month 
under  the  new  agreement  The  arbitration 
.did  not  result  in  restoring  harmony  between 
the  parties.  During  that  month  the  cor- 
respondence conducted  by  them  became  some- 
what acrimonious.  In  a  letter  written  by 
plaintiff  May  25, 1910,  he  said,  "The  way  yon 
wrote  your  last  letter  does  not  sound  good 
to  any  one.  I  am  not  worried  about  your 
holding  my  money  as  I  am  here  with  every- 
thing that  I  agreed  to  bring  and  can  collect 
for  my  time.  It  Is  hard  labor,  and  I  think  a 
man  ought  to  pay  for  It  Mr.  Jc^mston,  I 
think  you  bad  better  investigate  that  arbi- 
tration contract  and  see  if  It  will  hold  good 
with  two  parties  interested  as  Jones  and 
Goodman  were  to  you." 

Before  the  end  of  the  first  month  plaintiff 
employed  a  lawyer  who  telegraphed  defoid- 
ant  that  a  settlement  must  be  made  at  the 
end  of  the  month.  Defendant  came  to  Chari- 
ton county  in  response  to  the  telegram  and 
refused  plaintiff's  demand  for  $275,  a  fuU 
month's  pay  under  the  new  contract  The 
I)arties  then  entered  Into  a  written  contract 
for  a  second  arbitration  In  which  they 
agreed  that  the  new  contract  of  May  11, 
1910,  should  be  taken  as  a  basis,  and  that 
the  award  of  the  arbitrators,  in  addition  to 
assessing  the  amount  due  plaintiff  for  his 
services  from  May  11th  to  June  11th,  should 
allow  him  the  damages,  if  any,  that  would 
be  sustained  by  blm  in  consequence  of  an 
Immediate  termination  of  the  contract  of 
employment  The  closing  sentence  of  the 
agreement  provided  that  "the  arbitrators 
are  to  decide  all  controversies  up  to  March 
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1,  1911."  Pursuant  to  this  agreement  an 
award  was  made  June  13,  1910,  which  al- 
lowed plaintiff  $75  for  services  during  the 
month  in  question,  and  $200  damages  on  ac- 
count of  the  termination  of  the  contract  of 
employment  Both  parties  accepted  the 
award,  and  defendant  gave  a  check  to  plain- 
tiff in  a  sum  including  the  amount  of  the 
award  plus  $56.60  due  on  the  old  settlement 
and  less  $25  paid  to  plaintiff's  attorney  In 
settlement  of  his  fee.  Afterward  defendant 
stopped  payment  on  the  check  before  plain- 
tiff could  collect  It,  but  later  sent  the  money 
out  to  a  banker  in  Chariton  county  with  In- 
structions to  pay  It  to  plaintiff  on  his  re- 
moval from  the  farm.  Plaintiff  refused  to 
accept  the  money  on  these  terms,  and  re- 
mained on  the  farm  until  March,  1911.  He 
did  no  more  work  for  defendant  under  the 
old  contracts,  and  in  June,  1911,  brought  this 
suit  to  enforce  a  claim  for  damages  iKised 
on  the  alleged  breach  by  defendant  of  the 
original  contract  of  February  8,  1910. 

[1]  The  contention  of  plaintiff  is  tliat  the 
two  agreements  for  arbitration  and  the  re- 
spective awards  made  under  them  are  void 
for  the  reason  that  one  of  the  arbitrators 
selected  under  the  first  agreement  (F.  H. 
Jones)  was  Interested  in  the  subject-matter 
of  the  controversy.  In  the  first  award  plain- 
tiff was  allowed  $40  "for  work  done  on  Elm 
creek  cut-off."  This  cut-off  was  a  part  of 
the  drainage  system,  and  plaintiff  intro- 
duced evidence  tending  to  show  that  Mr. 
Jones,  who,  as  stated,  owned  a  farm  ad- 
joining the  farm  of  defendant,  was  one  of 
the  landowners  at  whose  expense  this  work 
was  being  done,  and  therefore  was  bound  to 
contribute  to  the  payment  of  the  work  per- 
formed by  plaintiff.  Mr.  Jones  denies  this 
statement  and  says  he  had  nothing  to  do 
with  the  cut-off  in  question.  We  think  the 
evidence  of  plaintiff  relating  to  this  subject, 
though  weak,  is  strong  enough  to  raise  an 
Issue  of  fact,  and  therefore.  In  our  consid- 
eration of  the  demurrer  to  the  evidence,  we 
shall  assume  that  Mr.  Jones  had  a  pecuni- 
ary interest  in  one  of  the  Items  submitted 
to  him  as  an  arbitrator.  Such  Interest  dis- 
qualified him  from  serving  as  an  arbitrator 
and  tainted  the  award  with  fraud  and  cor- 
ruption. Being  an  Interested  party  to  the 
controversy,  he  had  no  right  to  act  as  Judite 
of  his  own  cause,  and,  as  plaintiff  was  ig- 
norant of  the  fraud  at  the  time  of  Its  per- 
petration, he  was  not  bound  by  his  accept- 
ance of  the  award.  Shawhan  v.  Baker,  150 
S.  W.  1096,  decided  at  this  term,  and  cases 
dted.  "An  award  may  undoubtedly  be  Im- 
peached and  avoided  by  proof  of  fraud,  pro- 
vided it  be  fraud  practiced  upon  or  by  the 
referees."  Strong  v.  Strong,  9  Gush.  (Mass.) 
660.  And  had  plaintiff  not  ratified  the  award 
after  his  discovery  of  the  fraud,  there  can 
be  no  question  ttiat  he  would  have  been  en- 
titled to  treat  the  whole  arbitration  proceed- 
ing as  void  and  to  stand  on  the  original  con- 
tract 


[2]  But  we  find  be  did  ratify  and  adopt 
the  award  after  he  discovered  the  fraud, 
and  with  full  knowledge  of  its  infirmity  used 
it  as  a  basis  for  the  contract  of  June  13th 
providing  for  a  second  arbitration.  In  his 
letter  of  May  25th  he  warned  defendant  that 
the  first  award  was  subject  to  attack  "with 
two  parties  interested  as  Jones  and  Good- 
man were  to  you."  His  counsel  offer  as  an 
explanation  of  that  statement  that  plaintiff 
knew  Goodman  was  associated  with  defend- 
ant in  the  banking  business  and  supposed 
that  Jones  sustained  a  similar  relation  to- 
wards defendant.  The  evidence  is  uncontra- 
dicted that  Jones  and  defendant  had  no 
such  business  association,  and,  if  plaintiff 
meant  what  his  counsel  say  he  meant,  he 
was  making  a  charge  against  Jones  that  had 
no  substantial  foundation  and  therefore 
was  recklessly  made.  We  find  the  testimony 
of  plaintiff  gives  no  color  to  this  proffered 
explanation,  but  on  the  contrary  discloses 
that  the  thought  in  his  mind  when  he  In- 
cluded Jones  in  the  charge  of  fraud  was 
that  Jones  had  a  pecuniary  interest  in  the 
subject-matter  of  the  arbitration.  We  quote 
from  his  testimony:  "Q.  At  that  time  you 
say  you  had  no  information  whatever  that 
Jones  had  any  interest  in  the  work  that 
was  done  on  the  Elm  creek  cut-off?  A.  No, 
I  didn't  know  that  he  had  any  Interest  In 
It  at  all,  whatever.  Q.  And  you  had  no  in- 
formation of  that  sort  on  the  13th  day  of 
June,  1910,  when  the  second  arbitration  was 
had?  A.  No,  sir.  Q.  Absolutely  none?  A. 
Only  by  hearsay.  Q.  By  hearsay,  did  you 
have  some  information  to  that  effect  at  that 
time?  A.  Not  anybody  that  knowed  posi- 
tively. Q.  Ton  didn't  hare  any  information 
from  Mr.  Jones  to  that  effect?  A.  No,  not  ' 
till  later.  Q.  You  didn't  have  any  informa- 
tion from  Mr.  Johnston  to  that  effect?  A 
No,  sir.  Q.  And,  as  a  matter  of  fact,  you 
have  bad  no  such  information  from  Mr. 
Jones  or  Mr.  Johnston  up  to  this  time?  A. 
No,  sir;  not  from  either  of  them." 

We  do  not  give  much  weight  to  this  lay 
classification  as  "hearsay"  of  the  sources  of 
plaintiff's  information,  especially  in  view  of 
the  fact  that  be  used  the  information  as  the 
foundation  of  a  direct  and  specific  charge  of 
fraud.  His  own  testimony,  viewed  In  the 
light  of  all  the  circumstances  of  the  case, 
convinces  us  and  leaves  no  room  for  a  rea- 
sonable difference  of  opinion  that  he  knew 
as  much  about  the  alleged  interest  of  Jones 
In  the  subject  of  the  arbitration  when  he  en- 
tered Into  the  contract  of  June  13th  as  he 
did  when  later  he  repudiated  that  contract 
Notwithstanding  the  first  award  may  have 
been  tainted  with  fraud  of  which  he  was 
the  victim,  plaintiff,  after  the  discovery  of 
such  fraud,  could  ratify  the  award  and  treat 
the  new  contract  resulting  from  it  as  valid, 
and  therefore  as  superseding  the  original 
contract.  It  was  optional  with  him  to  adopt 
or  repudiate  the  results  of  bis  adversary's 
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duplicity,  bat,  after  making  his  choice  with 
open  eyes  and  acting  on  it,  he  will  not  be 
suffered  to  change  positions.  In  the  contract 
of  June  13th  plaintiff  voluntarily  stood  on 
the  ground  that  the  original  contract  had 
been  superseded  by  the  new  contract  of  May 
10th  and  agreed  that  the  latter  contract 
should  be  terminated  on  terms  allowing  him 
to  recover  the  damages  such  premature  end- 
ing would  cause  him.  He  Is  bound  by  that 
contract  and  the  award  made  under  it  and 
cannot  maintain  an  action  founded  on  the 
original  contract 

The  learned  trial  Judge  permitted  plaintiff 
to  recover  on  the  theory  that  the  question 
of  whether  be  had  knowledge  of  the  fraud 
in  the  first  arbitration  at  the  time  be  en- 
tered into  the  contract  for  the  second  In- 
volved Issues  of  fact  for  the  Jury  to  deter- 
mine. This,  as  we  liave  shown,  was  an  er- 
roneous view  of  the  evidence. 

The  Judgment  Is  reversed.    All  concur. 


WRIGHT  et  al.  t.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  9,  1912.) 

1.  MAI.ICI0U8  Mischief    (t   9*)— Evidkncb— 

SUFFICIENCT. 

Evidence  held  to  support  a  conviction  for 
malicious  mischief,  committed  by  the  killing  of 
hogs. 

[EjA.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent.  Dig.  |  15;    Dec.  Dig.  {  9.*] 

2.  Maucious  Mibcbiet  (f  1*)— Evidence— 

SOFFICIBNCT. 

Evidence  that  a  sister  concealed  the  death 
of  hogs  Idlled  by  her  brother  is  Insufficient  to 
convict  her  of  malicious  misctiief,  committed 
by  the  killing  of  the  bogs. 

iEA.  Note. — For  other  cases,   see  Malicious 
schief.  Cent  Dig.  ff  1-5;  Dec.  Dig.  1 1.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  J.  S.  Maples,  Judge. 

A.  B.  Wright  and  Ruth  Wright  were  con- 
victed of  malicious  mischief,  and  they  appeal. 
Affirmed  as  to  A.  B.  Wright,  and  reversed  as 
to  Buth  Wright 

Charles  D.  James,  of  Eur^a  Springs,  for 
appellants.  Hal  L.  Norwood,  Atty.  Gen.,  and 
Wm.  H.  Rector,  Asst  Atty.  Gen.,  for  the 
Stete. 

KIRBT,  J.  Appellants  were  Jointly  charg- 
ed In  the  Justice's  court  with  the  offense  of 
malicious  mischief,  alleged  to  have  been  com- 
mitted by  killing  a  sow  and  pigs  of  the  value 
of  $20,  the  property  of  C.  C.  Matthews. 
From  a  conviction  there,  they  appealed  to 
the  circuit  court  where  they  were  again  con- 
victed and  fined  $20  each,  and  the  value  of 
the  animal  slain  was  fixed  by  the  jury  at  $20, 
and  the  court  rendered  Judgment  against 
them  for  the  fine  and  cost  and  triple  damages 
in  the-  sum  of  $60.  From  this  Judgment  they 
appealed. 

[1]  The  testimony  is  altogether  circnm- 
stantial.  The  owner  of  the  hogs  stated  that 
he  had  seen  the  sow,  heavy  with  pig,  a  few 


days  before  he  finally  missed  her,  near  the 
Wright  field,  where  he  found  a  hog  had  gone 
through  their  fence,  and  the  tracks  looked 
like  those  of  his  sow,  which  had  a  defective 
foot  and  made  a  peculiar  track.  On  Sunday 
he  discovered  these  tracks  in  the  Wright 
field,  and,  while  he  was  standing  at  the 
fence  looking  at  them,  saw  A.  B.  Wright 
about  200  yards  away,  carrying  a  double- 
barrel  shotgun  in  his  hand,  and  coming  to- 
wards him.  Not  having  spoken  to  Wright 
for  some  time,  he  did  not  wait  until  he  came 
up,  bat  left  After  searching  for  two  or 
three  days  and  not  finding  the  sow,  and  find- 
ing a  young  pig  about  four  or  five  days  old, 
almost  starred,  near  where  the  hog  tracks 
went  Into  Wright* s  field,  he  swore  out  a 
search  warrant  and  went  to  Wright's  place 
with  an  officer,  and  In  the  search  through  the 
field,  to  whldi  appellants  objected,  they  dis- 
covered a  hog's  t>ed  about  125  yards  from 
where  witness  had  seen  the  tracks  of  his  sow 
going  into  the  field,  and  near  it  some  dried 
blood  and  gun  wads.  From  the  bed  a  trail 
led  off,  showing  the  prints  of  something  hav- 
ing been  dragged  on  the  gromid,  which  was 
followed  about  40  yards  down  into  a  little 
draw,  and  ended  at  a  place  where  some  rocks 
and  stones  were  piled,  and  the  place  had 
been  recently  dug  ap.  Upon  ronoving  the 
earth  and  stones,  the  t>ody  of  the  sow  was 
found,  and  identified  as  the  property  of  the 
complaining  witness.  She  weighed  about  200 
pounds,  and  witnesses  were  not  able  to  as- 
certain how  she  had  been  killed.  A  little  fur- 
ther up  the  draw  five  or  six  dead  pigs  were 
found,  covered  with  stonea. 

There  was  some  lncomi)etent  testimony  In- 
troduced, relating  to  the  conduct  of  appel- 
lants in  the  treatmrat  of  the  stodc  of  otber 
individuals  at  different  times  before,  which 
was  not  objected  to.  We  are  not  able  to 
say  that  the  reasonable  inferences  arising 
from  the  facts  developed — ^the  death  of  the 
hogs  In  appellant's  field  near  where  be  was 
seen  a  day  or  two  before  with  a  shotgan, 
with  the  concealment  of  the  bodies  of  the 
dead  hogs,  as  statied,  upon  the  farm  of  a^el- 
lant  A.  B.  Wright — are  not  sufficient  to  sup- 
port the  Jury's  verdict  as  against  him,  not- 
withstanding he  denied  having  killed  the 
hogrs  and  any  knowledge  of  their  burial  upon 
bis  farm.  The  evidence  is  not  very  satisfac- 
tory, but  we  are  not  able  to  say  it  is  Insof- 
flcieut;  and  the  Judgment  is  affirmed  as  to 
him. 

[2]  There  is  no  testimony  whatever  to  con- 
nect appellant  Buth  Wright  with  the  com- 
mission of  the  offense,  further  than  that 
some  of  the  w^itnesses  stated  they  did  not  be- 
lieve that  A.  B.  Wright  alone  could  have 
dragged  the  dead  animal  from  the  place  It 
appeared  to  have  l>een  killed  to  the  place 
where  it  was  found  burled,  and  that  she  ob- 
jected to  the  search  of  the  farm  by  some  of 
the  people  accompanying  the  officer  with  the 
warrant,  explaining  her  objections  by  saying 
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tbey  were  their  enemlea  Tbls  Is  not  soffl- 
deat  to  raise  more  than  a  suspidon.  If  It 
does  tbat,  so  far  as  she  Is  concerned,  and 
her  action,  not  crediting  her  explanation, 
which  Is  most  reasonable,  conid  be  accounted 
for  In  a  desire  to  shield  her  brother,  If  she 
knew  of  his  having  committed  an  offense; 
and  even  In  felony  cases  a  person  standing  In 
the  relation  of  sister  to  the  accused  cannot 
be  an  accessory  after  the  fact  The  conceal- 
ment of  the  death  of  the  hogs  did  not  consti- 
tute the  offense  of  malicious  mischief,  and  Is 
not  more  than  a  circumstance  tending  to 
show  they  had  been  wrongfully  killed  in  vio- 
lation of  the  statute.  As  to  her  the  Judgment 
is  reversed,  and  the  cause  dismissed. 


FELLHEIMER  y.  BIGGINS  et  sL 
(Supreme  Coxut  of  Arkansas.     Dec.  9,  1912.) 

Mechanics'  Liens  (|  281*)— Enfobckmint— 
SuFFiciKNCT  OS  EVidknob— Indebtedness 
of  Defendant, 

In  a  suit  by  subcontractors  against  an 
owner  to  enforce  mechanics'  liens,  with  a 
cross -complaint  by  the  contractor  to  recover 
the  balance  of  the  contract  price  after  satisfy- 
ing such  liens,  defended  on  the  ground  that  on 
account  of  the  contractor's  negligence  one  of 
the  waJls  of  the  bnilding  felL  subjecting  the 
owner  to  damages  in  excess  ox  the  unpaid  re- 
mainder of  the  contract  price,  lield,  that  the 
evidence  supported  a  finding  that  such  damag- 
es resulted  from  defects  in  the  architect's  plans, 
and  not  from  negligence  of  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  tt  565-572;  Dec.  Dig.  | 
281.*] 

Appeal  from  Garland  Chancery  Court; 
Alphonso  Carl,  Special  Chancellor. 

Suit  by  one  Donnelly  and  others  against 
Henry  Fdlhelmer  and  Henry  Hlggins  to  en- 
force mechanics'  liens,  with  cross-complaint 
by  Hlggins  against  Fellheimer.  Decree  for 
plalntUb  against  Fellheimer,  and  for  Hlg- 
gins on  his  cross-complaint,  and  Fellheimer 
appeals.    Affirmed. 

J.  B.  Wood,  of  Hot  Springs,  for  appellant 
W.  H.  Martin,  of  Hot  Springs,  for  appellees. 

McCDLLOOH,  C.  J.  Appellant,  Henry  Fell- 
heimer, entered  into  a  written  contract  with 
Henry  Hlggins,  one  of  the  appellees,  whereby 
the  latter  agreed  to  furnish  material  and 
construct  for  appellant  a  fourth  story  to  the 
latter's  brick  building  in  the  city  of  Hot 
Springs,  for  a^  agreed  price.  The  contract 
provided  that  the  work  should  be  done  ac- 
cording to  the  plans  and  under  the  direction 
of  an  architect  named  In  the  contract  After 
the  completion  of  the  building,  certain  of  the 
subcontractors,  who  furnished  material  and 
performed  labor  in  the  erection  of  the  im- 
provement, instituted  this  action  in  the  chan- 
cery court  of  Garland  county  to  enforce  their 
respective  liens  for  the  unpaid  portion  of 
the  price  of  material  and  labor,  alleging  that 
more  than  enough  of  the  contract  price  to 


cover  the  amount  of  their  liens  remained 
unpaid.  Appellant  dnd  Hlggins  were  both 
made  defendants,  and  Higgins  filed  a  cross- 
complaint  against  appellant  to  recover  the 
balance  of  contract  price  alleged  to  be  due, 
after  satisfying  the  asserted  liens  of  the  sub- 
contractors who  sued.  Appellant  defended 
on  the  ground  that  the  Improvement  had 
not  been  made  in  accordance  with  the  spec- 
ifications of  the  contract  and  the  directions 
of  the  architect,  and  that  on  account  of  such 
negligent  construction,  and  also  the  negli- 
gence of  servants  of  Higgins,  one  of  the  walls 
fell  and  indicted  injuries  on  certain  individ- 
uals, thereby  subjecting  appellant  to  liability 
for  damages  largely  in  excess  of  the  unpaid 
remainder  of  the  contract  price,  which  snm, 
it  is  alleged,  appellant  had  to  pay,  after  Judg- 
ment had  been  rendered  against  him  there- 
for In  favor  of  the  injured  persons.  On 
final  hearing  of  the  cause,  the  court  found 
that  the  falling  of  the  wall  was  not  caused 
by  negligence  on  the  part  of  Higgins  or  his 
servants,  but  fell  on  account  of  the  defective 
plans  and  specifications  furnished  by  the 
architect,  and  that  Biggins  was  not  respon- 
sible for  the  damages  which  resulted.  A  de- 
cree was  rendered  against  appellant  in  favor 
of  the  subcontractors  who  sued,  and  In  favor 
of  Higgins  for  the  unpaid  balance  of  the 
contract  price,  after  satisfying  the  liens. 

The  contract  between  appellant  and  Hlg- 
gins provided  that  the  latter  should  be  liable 
to  the  former  for  any  damages  sustained  by 
reason  of  negligence  In  constructing  the 
walls,  and  appellant  contends  that  iiaAec  this 
contract  Hlggins  should  be  held  liable  for 
the  damages  paid  to  the  injured  parties,  and 
also  that  the  damages  so  paid  should  be 
treated  as  a  reduction  of  the  contract  price, 
so  as  to  exclude  any  liability  on  appellant's 
part  for  the  amounts  due  the  subcontractors. 
If  the  damages  arose  by  reason  of  negli- 
gence of  Higgins  or  his  servants,  it  is  clear 
that  he  would  be  liable  therefor  to  appellant; 
but  the  question  whether,  as  against  the  sub- 
contractors, the  amount  of  the  damages 
should,  under  the  contract,  be  applied  in  re- 
duction of  the  contract  price  is  another 
question,  and  one  not  entirely  free  from 
doubt  In  Cost  v.  Newport  Builders'  Supply 
&  Hardware  Co.,  85  Ark.  407,  108  S.  W.  509, 
14  Ann.  Cas.  1^  we  held  that.  In  the  ab- 
sence of  actual  notice,  a  subcontractor  is 
not  chargeable  with  notice  of  special  stipula- 
tion against  allowance  of  liens  in  the  con- 
tract between  the  owner  and  principal  con- 
tractor. Whether  that  principle  will  apply 
in  this  case,  so  as  to  deny  the  right  of  the 
owner  to  have  the  contract  price  reduced  by 
damages  arising  from  negligent  act,  we  need 
not  decide;  for  the  chancellor  found,  from 
conflicting  testimony,,  that  the  damages  arose 
from  defects  in  the  plans  prepared  by  the 
architect,  and  not  from  negligence  of  Hig- 
gins in  constructing  the  walls,  or  In  carrying 
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on  the  work  In  and  about  the  building.  Oar 
conclusion  Is  that  the  findings  of  the  chancel- 
lor are  not  against  the  preponderance  of  the 
evidence,  and  for  that  reason  the  findings 
should  not  be  disturbed. 

Appellant  introduced  three  witnesses,  who 
were  laborers  employed  by  Hlgglns,  the  con- 
tractor, and  who  testified  that  when  the  wall 
fell  they  were  engaged  In  removing  some 
scaffolding,  and  In  doing  so  strode  the  wall 
with  the  end  of  a  piece  of  timber,  and  it  im- 
mediately fell.  They  were  handling  a  plank 
6  or  8  inches  wide,  2  Inches  thick,  and  16 
feet  long;  two  of  the  men  having  hold  of  it 
at  the  time,  one  at  each  end.  One  of  them 
stumbled,  causing  the  other  end  to  go  back 
toward  the  wall,  and  they  testified  that  the 
end  of  the  plank  brashed  or  rubbed  against 
the  wall.  None  of  them  testified  that  it 
strack  the  wall  a  solid,  direct  blow.  One  of 
them  testified  that  it  was  a  light  blow,  not 
more  than  sufficient  to  brash  off  the  pro- 
truding mortar,  and  not  of  sufficient  force  to 
knock  down  the  walL  Hlgglns  and  the  man 
who  had  charge  of  the  brick  work  under 
him  both  testified  that  the  plan  of  construct- 
ing the  wall  on  top  of  the  old  one  was  faulty; 
that  they  followed  the  plan  of  the  architect 
precisely,  but  called  the  tatter's  attention  to 
the  fact  that  the  plan  was  not  satisfactory. 
They  testified  that  the  wall  was  built  ac- 
cording to  the  plans  and  specifications  of  the 
architect,  and  that  the  blow  from  the  piece 
of  timber  was  Insufficient  to  cause  the  wall 
to  fall.  About  30  feet  of  the  wall  fell  out 
It  seems  improbable  that  the  light  blow  de- 
scribed by  the  witnesses  would  be  suffllcent 
to  knock  down  a  properly  constructed  wall, 
and  under  the  circumstances  described  in  the 
testimony  we  cannot  say  that  the  chancellor 
erred  in  holding  that  the  falling  of  the  wall 
did  not  result  from  the  blow.  The  testimony 
is  sufficient  to  warrant  the  conclusion  that 
the  wall  was  not  properly  planned,  but  that 
it  was  constructed  In  accordance  with  the 
plan  of  the  architect 

Appellant  also  makes  the  contention  that 
the  wall  fell  on  account  of  not  being  properly 
braced,  but  there  was  no  testimony  to  sustain 
that  charge  of  negligence. 

Decree  affirmed. 


KANSAS  cm  SOUTHERN  RY.  CO.  v. 
HARRIS. 

(Supreme  Court  of  Arkansas.    Nov.  18, 1912.) 

1.  Raiisoadb  (I  482»)  —  FiMM  —  Actions  — 
Evidence. 

In  an  action  against  a  railroad,  compai^ 
for  negligently  firing  plaintiff's  property,  evi- 
dence held  sufficient  to  support  the  judgment. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |i  1730-1736;    Dec  Dig.  f  482.*] 

2.  Railroads    (J    459*)— Pibbs— Defenses— 

CONTBIBUTOET    NEOUOENCE. 

Under  Act  AprU  2,  1907  (Laws  1907,  p. 
336),    making    railroads    liable    for    damages 


caused  by  fire  set  out  by  their  locomottves, 
contributory  negligence  by  the  owner,  short  oi 
an  act  so  grossly  negligent  as  to  amount  to 
fraud,  ia  no  defense. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent   Dig.  ff  1677-1680,  1684;    Dec.  Dig.  1 

Appeal  from  Circuit  Court,  Polk  County; 
Daniel  Hdb,  Special  Judge. 

Action  by  R.  P.  Harris  against  the  Kansas 
City  Southern  Railway  Company.  E^om  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Read  ft  McDonough,  of  Ft  Smitb,  for  ap- 
pellant W.  M.  Pipkin,  of  Mena,  and  Hill, 
Brlzzolara  ft  Fitzhogh,  of  Ft  Smitti,  tor 
appellee. 


WOOD,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  the  alleged  destruction  of  certain  lum- 
ber and  other  property  which  aiq)ellee  al- 
leged in  bis  complaint  was  destroyed  by  fire 
from  one  of  appellant's  engines  while  the 
same  was  being  operated  on  appellant's  rail- 
road in  Polk  county.  Ark.,  on  April  19,  1910. 
The  answer  denied  all  -  the  material  allega- 
tions of  the  complaint  There  was  no  spe- 
cific plea  of  contributory  negligence.  Ver- 
dict and  judgment  were  In  favor  of  the  ap- 
I>ellee  in  the  sum  of  $1,102.80,  from  wliich 
this  appeal  has  been  duly  prosecuted. 

[1]  The  testimony,  stated  most  strong  in 
favor  of  the  appellee,  is  substantially  as  fol- 
lows: Appellant's  freight  train  passed  E&g- 
leton  going  north  about  6  o'clock  in  the  aft- 
ernoon. At  that  point  there  was  an  upgrade 
to  the  trade  and  it  was  a  heavy  train. 
Sparks  and  fire  were  emitted  from  the  smoke- 
stack and  were  falling  in  an  old  tramway 
between  50  and  100  feet  from  the  railroad 
track.  A  short  time  after  the  train  passed 
fire  was  discovered  in  the  tramway.  There 
bad  been  no  other  fire  anywhere  in  the  vicin- 
ity for  several  days.  The  planing  mill  had 
not  been  running.  A  witness  attempted  to 
extinguish  the  fire  in  the  old  tramway,  but 
was  unsuccessful.  The  fire  was  burning  in 
trash  and  old  rotten  wood  and  other  dSbris. 
About  a  half  hour  after  the  first  attempt  to 
put  out  the  fire,  the  witness  returned  to  the 
spot  and  found  fire  at  the  Identical  place 
where  he  first  attempted  to  extinguish  it,  and 
by  that  time  it  had  covered  an  area  of  10 
or  12  feet.  In  his  second  attempt  to  extin- 
guish the  fire  be  scattered  the  same,  poured 
water  on  it  and  thought  that  he  had  pat  it 
out  Witness  testified  that  when  fire  gets 
started  in  trash  and  rotten  wood  it  Is  dif- 
ficult not  only  to  put  it  out  but  almost  im- 
possible to  tell  when  it  has  been  extinguish- 
ed. In  such  debris  as  that  described,  fire  will 
smoulder  for  hours  at  a  time,  and  then  kin- 
dle up  and  spread.  At  a  later  hour  in  the 
night  left  uncertain  in  the  testimony,  prob- 
ably between  12  and  2  o'clock,  the  alarm  of 
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flre  was  again  glyen,  and  witnesses  who  bad 
seen  the  fire  earlier  in  the  evening,  and  oth- 
ers, went  to  the  scene.  The  old  tramway  was 
burning  at  this  later  time,  and  a  large  part 
of  the  same  had  been  consumed.  At  that 
time  large  coals  and  sparks  were  being  car- 
ried from  the  old  tramway  across  the  road 
into  the  lumber  plies  and  a  new  tramway. 
The  wind  was  blowing  from  the  direction  of 
the  old  tramway  towards  the  lumber  pile. 
The  piles  of  lumber  and  other  property  that 
were  consumed  by  these  fires  constituted  the 
loss  for  which  appellee  sued  and  has  ob- 
tained Judgment 

The  appellant  contends  that  the  above 
facts  are  not  sufficient  to  sustain  the  ver- 
dict, and  he  cites  many  cases  where,  under 
the  circumstances  peculiar  to  those  cases,  It 
was  held  that  the  evidence  was  insufficient; 
but  each  case  must  necessarily  depend  upon 
its  own  facts,  and  we  are  of  the  opinion 
that  the  above  evidence  makes  it  a  question 
for  the  Jury  as  to  whether  the  flre  originat- 
ed from  appellant's  engine  or  from  some  oth- 
er cause.  In  St.  L.,  I.  M.  &  S.  Ry.  Co.  ▼. 
Dawson,  77  Ark.  436,  82  S.  W.  27,  we  said: 
"It  is  not  reqalred  that  the  evidence  should 
exclude  all  possibility  ot  another  origin,  or 
that  It  be  undisputed.  It  is  sufficient  if  all 
the  facts  and  circumstances  in  evidence  fair- 
ly warrant  the  conclusion  that  the  flre  did 
not  originate  <rom  some  other  cause."  Ap- 
plying this  doctrine,  we  are  of  the  opinion 
that  the  facts  disclosed  by  the  testimony  in 
the  record,  giving  it  the  strongest  probative 
efTect  in  favor  of  the  appellee,  would  war- 
rant the  Jury  tn  finding  that  the  flre  could 
not  have  originated  from  any  other  cause 
than  that  alleged  in  the  complaint 

The  testimony  makes  it  reasonably  cer- 
tain that  the  fires  discovered  at  about  6:30 
o'clock  in  the  old  tramway,  and  again  at  7 
o'clock,  were  caused  by  appellant's  engine. 
The  witness  attempted  to  put  out  the  first 
flre,  thought  he  had  done  so,  but  after  the 
flre  broke  out  again  he  saw  that  he  had  fail- 
ed in  the  first  attempt  On  the  second  at- 
tempt to  put  the  flre  out  he  again  thought  he 
had  done  so,  and  testified  as  a  fact  that  he 
had  done  so.  But  the  discovery  of  the  flre 
later  in  the  night,  when  considered  in  con- 
nection with  the  evidence  tending  to  sbow 
the  direction  from  which  the  wind  was  blow- 
ing and  the  manner  in  which  the  fire  is 
shown  to  liave  consumed  the  trash  and  other 
combustible  material  between  the  old  tram- 
way and  the  new  tramway  and  lumber  pile, 
was  sufficient  to  warrant  the  Jury  in  finding 
that  the  witness  was  mistaken  in  saying  that 
be  had  put  out  the  fire,  and  sufficient  to  Jus- 
tify their  conclusion  that  the  last  flre  orig- 
inated from  and  was  but  a  continuation  of 
the  first 

A.  witness  stated  that  be  saw  "flre  and 
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smoke  and  sparks  going  from  the  old  tram- 
way to  the  new  tramway."  Another  wit- 
ness said:  "The  fire  had  started  on  the  edge 
of  the  tram  where  I  had  seen  Mr.  Wllllama 
first  working  at  it  on  the  north  side."  "The 
flre  was  spreading  across  towards  the  new 
tramway.  It  was  across  and  burning  In  the 
edge  of  the  tram  and  stacks  of  lumber.  The 
ground  was  burnt  from  where  I  first  saw 
the  fire  where  Williams  was  putting  it  out 
across  the  road  into  the  tram."  Another 
witness  jsaid,  speaking  concerning  the  flre 
that  he  saw  about  2  o'clock  that  night  burn- 
ing in  the  lumber:  "Well,  there  was  quite 
a  bit  of  flre  there,  in  the  old  tramway.  It 
had  burned  out  the  trallway  of  the  old  tram." 

We  are  of  the  opinion  that  these  facts 
were  sufficient  to  sustain  the  verdict  There 
Is  really  no  evidence  to  Justify  any  other  con- 
clusion than  that  the  flre  was  caused  In  the 
manner  alleged  in  the  complaint;  but,  even 
if  it  could  be  said  that  there  might  have 
been  another  origin  ot  the  flre,  still  it  would 
be  a  question  for  the  Jury,  because  the  above 
facts  certainly  tended  to  show  that  the  last 
flre  was  caused  from  the  same  source  as  the 
flrst 

[2]  The  appellant  contends  that  the  court 
erred  in  refusing  to  Instruct  the  Jury  that 
contributory  negligence  was  a  defense  to  this 
action.  This  court,  in  a  well-consldered  opin- 
ion recently  rendered,  construing  the  act  of 
April  2, 1907,  held  that  under  that  act,  mak- 
ing railroads  liable  for  damages  caused  by 
flres  set  out  by  their  locomotives,  contribu- 
tory negUgence  of  the  owner  short  of  an 
act  so  grossly  negligent  as  to  amount  to 
fraud  is  no  defense.  Evins  v.  St  L.,  I.  M. 
&  S.  Ey.  Co.,  147  S.  W.  452,  in  addition,  to 
authorities  there  cited;  2  Thompson's  Com- 
mentaries on  Neg.  §§  2337  et  seq.,  2350.  Un- 
der this  statute,  if  the  owner  of  property, 
or  those  duly  authorized  to  represent  him, 
should  stand  by  and  see  a  fire  consume  his 
property  which  it  was  within  their  power 
with  reasonable  efforts  to  prevent,  of  course, 
this  would  be  an  act  of  gross  negligence, 
and  would  be  tantamount  to  fraud  that  would 
prevent  recovery  under  the  statute.  Denver 
&  R.  Co.  V.  Morton,  8  Colo.  App.  155,  32  Pac. 
345;  Union,  etc.,  R.  Oo.  v.  WUliams,  3  Colo. 
App.  526,  84  Pac  731.  See,  also,  Peter  v. 
Chicago,  etc.,  Ry.  Co.,  121  Mich.  324,  80  N. 
W.  295,  46  li.  R.  A.  224.  226,  228,  80  Am. 
St  Rep.  500,  cited  in  8  EUiott  on  R.  R.  f 
1238,  note  127.  Bnt  we  are  of  the  opinion 
that  tb4  Jury  were  warranted  in  finding  that 
no  such  negligence  or  fraud  was  committed 
by  the  appellee  or  his  servants. 

Other  objections  were  urged  to  rulings  of 
the  court,  for  a  reversal  of  the  Judgment; 
but  we  do  not  flnd  that  there  was  error  in 
any  of  the  court's  rulings. 

The  Judgment  is  therefore  affirmed. 
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STDBBLEFIELD  ▼.  STUBBLEFIELD. 
(Supreme  Court  of  Arkansas.     Dec.  2,  1012.) 

1.  GUABDIAN    AND     WaBD      (f    161*)—    FINAL 

Settlement— Exckptionb—Tbiax  bt  Jubt. 
The  circuit  court,  on  appeal  from  a  de- 
cree of  the  probate  court  on  exceptions  to  the 
final  settlement  of  a  guardian,  should  not  sub- 
mit to  a  Jury  the  decision  of  the  exceptions, 
but  should  state  the  account  without  a  jury. 

[EkL  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §|  523-526;  Dec.  Dig. 
S  161.*] 

2.  Gtjabdian  and  Wabd  (|  163*)   —  Finai 

SETTLEUENT  —  IRTEBMEDLATB     SETTLEHENTS 

—Conclusiveness. 

The  conrt,  on  a  final  settlement  _  of  a 
guardian's  account,  must  take  as  a  basis  for 
the  settlement  an  intermediate  settlement  ap- 
proved by  the  probate  court,  unless  an  affirm- 
ative showing  18  made  that  at  the  time  of  the 
approval  there  was  property  in  the  guardian's 
hands  not  included  in  the  settlement 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  474,  540-644;  Dec. 
Dig.  (  163,*] 

3.  GCABDIAN    AND    WaBD     (f    169*)— SETTUB- 
MJBNT    OV    AOOOUNTS— InTEBEST. 

Where  the  final  settlement  of  a  guardian 
did  not  show  how  much  of  the  balance  was 
money,  or  how  much  was  represented  by 
notes,  and  all  the  notes  offered  in  evidence 
bore  10  per  cent  interest  per  annum,  interest 
must  be  charged  at  the  rate  of  10  per  cent 
per  annum;  and  after  charging  interest  at 
such  rate  the  court  must  determme  what  part 
of  the  credits  asked  should  be  allowed  and 
render  judgment  for  the  balance. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |{  616-C20;  Dec.  Dig. 
I  159.»] 

4.  GUABDLAN    and    WaBD     ({    148* )— SETTLE- 
MENT 07  Accounts— Gbbdits. 

Where,  in  proceedings  for  a  final  settle- 
ment of  a  guardianship,  the  parties  treated 
notes  as  worth  their  face  value  in  money,  the 
court,  on  the  notes  being  surrendered  by  the 
administratrix  of  the  deceased  guardian  must 
give  credit  for  the  balance  due  on  the  face  of 
the  notes. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |  497;  Dec.  Dig.  { 
14a»] 

Appeal  from  Circuit  Court,  Bandolpb 
County;    J.  W.  Meeks,  Judge. 

Proceedings  by  Sarab  E.  Stubblefield,  ad- 
ministratrix of  E.  H.  Stubblefield,  deceased, 
for  tbe  final  settlement  of  the  guardianship 
of  deceased,  in  which  J.  D.  Stubblefield,  ap- 
pointed guardian,  filed  exceptions.  From  a 
Judgment  granting  insufficient  relief,  peti- 
tioner appeals.    Beversed  and  remanded. 

Witt  &  Schoonover,  of  Pocahontas,  for  ap- 
pellant X.  W.  Campbell,  of  Pocahontas,  for 
appellee. 

SMITH,  J.  This  action  originated  in  tbe 
Randolph  county  probate  court  and  involved 
the  correctness  of  a  final  settlement  made 
by  the  administratrix  of  a  deceased  guard- 
ian. E.  H.  Stubblefield,  in  his  lifetime,  was 
guardian  of  certain  minors,  who  are  refer- 
red to  throughout  the  record  of  this  case 
as  the  "Bryan  heirs."  The  last  settlement 
made  by  him  was  filed  August  15,  1906,  and 


showed  a  balance  due  his  wards  of  $482.71. 
This  settlement  was  duly  approved  by  tbe 
probate  court,  although  It  does  not  appear 
of  what  this  balance  consisted,  but  In  all 
probability  it  consisted  to  a  large  extent. 
If  not  entirely,  of  notes  taken  by  him  for 
various  loans  of  money  belonging  to  his 
wards.  The  said  E.  H.  Stubblefield  died  July 
17,  1009,  without  having  made  any  further 
settlement  of  bis  guardianship,  although  he 
continued  to  act  in  that  capacity,  collecting 
old  loans  and  making  new  ones,  and  other-' 
wise  managing  the  estate  in  his  charge.  Up- 
on bis  death  his  wife  filed  what  purported 
to  be  a  final  settlement  of  his  guardianship, 
showing  various  debits  and  credits  and  a  bal- 
ance due  of  $213.86. 

After  the  death  of  E.  H.  Stubblefield.  let- 
ters of  guardianship  on  the  estate  of  said 
minors  were  granted  to  one  J.  D.  Stubble- 
field, and  he  filed  exceptions  to  the  settle- 
ment of  the  administratrix,  alleging  that 
at  the  death  of  £.  H.  Stubblefield  he  had  in 
his  hands  certain  promissory  notes  belonging 
to  his  wards  with  which  he  was  not  charged 
in  his  settlement,  and  that  after  all  proper 
credits  had  been  given  there  still  remained  a 
balance  due  of  $642.69.  He  also  excepted  to 
the  allowance  of  the  credits  asked  by  the 
administratrix,  which  included  certain  sums 
of  money  alleged  to  have  been  paid  the  mi- 
nors and  himself,  as  their  guardian,  together 
with  certain  attorney's  fees,  taxes,  and  court 
costs  and  compensation  In  the  sum  of  $50. 
It  was  contended  in  the  exceptions  that  the 
compensation  asked  was  excessive,  and  It 
was  prayed  that  only  such  of  the  other  cred- 
its be  allowed  as  were  covered  by  vouchers 
that  might  be  produced. 

[1]  The  case  reached  the  circuit  court  on 
appeal,  where  the  present  guardian  demand- 
ed a  trial  of  bis  exceptions  before  a  Jury, 
and  this  demand  vras  granted,  over  the  ob- 
jections and  exceptions  of  the  administra- 
trix, and  much  of  tbe  confusion  of  the  rec^ 
ord  in  this  case  flows  from  the  acquiescence 
in  this  demand.  While  we  do  not  reverse 
this  case  because  of  the  trial  court's  action 
tn  awarding  a  Jury,  we  do  take  this  occa- 
sion to  again  disapprove  the  practice  of  sub- 
mitting the  decision  of  exceptions  to  settle- 
ments In  the  probate  court  to  the  verdict 
of  a  Jury.  Judge  Eakln  said,  In  tbe  case  of 
Crow,  Guardian,  etc.,  v.  Reed,  38  Ark.  486: 
"A  trial  of  exceptions  by  a  Jury  In  the  pro- 
bate court  Is  not  contemplated  by  law.  The 
function  of  the  county  and  probate  courts 
In  such  matters  is  rather  that  of  an  audi- 
tor, clothed  with  Judicial  power,  or  that  of 
a  nmster  stating  an  account  It  is  not  usu- 
ally such  matters  as  Juries  can  perform. 
Any  circuit  court  has  the  power,  under  the 
Code  Practice,  to  order  any  special  issue  or 
issues  to  be  tried  by  a  Jury  which  before 
the  Code  might  have  been  so  tried.  But  that 
has  no  application  to  the  probate  courts. 
It  would  not  do  to  have  exceptions  to  ac- 
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counts  burdened  witb  the  cost  of  jury  trials. 
The  Judges  must  take  the  responsibility  of 
determining  the  facts  as  well  as  the  law." 

Upon  the  trial  the  Jury  made  no  finding  as 
to  the  credits  asked  for,  except  that  of 
compensation,  which  was  allowed  In  the  full 
amount  claimed,  and  neither  the  briefs  of 
counsel,  nor  the  transcript  Itself,  shows  what 
became  of  the  other  credits;  and  we  may 
only  conjecture  whether  the  Jury  treated 
them  as  unezcepted  to,  and  therefore  unnec- 
essary to  be  considered  by  them,  or  whether, 
on  the  other  hand,  they  regarded  the  credits 
as  being  without  proofs  to  support  them,  and 
were  for  that  reason  not  considered  at  all. 
There  was  both  a  general  and  a  special  ver- 
dict in  the  case,  which  apparently  are  in  con- 
flict, or,  at  least,  their  effect  is  not  clear  to 
us,  and  in  the  preparation  of  the  Judgment 
there  may  hate  been  Information  or  explana- 
tion before  the  court,  and  which  we  do  not 
have;  but  the  court  entered  up  a  Judgment 
which  api)ear8  to  ns  to  be  an  improper  one. 

At  the  trial  proof  was  offered  as  to  all 
the  notes  shown  to  have  been  in  the  hands 
of  the  guardian  and  his  administratrix,  not- 
withstanding two  of  the  notes  were  shown 
to  have  been  dated  piflor  to  the  guardian's 
settlement;  and  there  was  evidence  in  re- 
gard to  his  possession  of  three  other  notes, 
the  dates  of  the  execution  and  payment  of 
which  are  not  shown.  The  good  faith  and 
fair  dealing  of  this  guardian  is  not  ques- 
tioned by  the  appellee,  but,  on  the  contrary, 
a  compliment,  no  doubt  well  deserved,  is 
paid  his  fidelity  and  diligence ;  but  appellee 
says  that  his  settlement  did  not  include  all 
the  iKites  in  his  hands.  This  settlement  ap- 
pears to  be  a  common  account  against  all  of 
his  wards ;  but  no  point  Is  made  here  of  that 
fact,  and  these  funds  will,  no  doubt,  be 
properly  distributed  when  this  guardianship 
is  finally  closed. 

Proof  offered  by  the  appellee  tended  to 
show,  and  did  in  fact  show,  that,  first  and 
last,  there  were  in  the  hands  of  E.  H.  Stub- 
blefield,  and  afterwards  in  the  hands  of  his 
administratrix,  notes  for  a  sum  consider- 
ably in  excess  of  the  amount  for  which  the 
guardian  and  bis  administratrix  charged 
themselves  in  the  settlement ;  but  it  is  equal- 
ly as  certain  that  this  resulted  in  part  from 
relendlng  the  same  money.  And  as  to  at 
least  one  of  these  notes  the  proof  on  the  part 
of  appellee  showed  that  the  money  loaned 
belonged  in  part  to  the  guardian  individually 
and  to  Us  wards,  and  some  of  the  notes 
which  were  taken  to  himself  individually 
were  evidently  for  money  belonging  to  his 
wards.  In  other  words,  this  appears  to  have 
been  an  estate  administered  by  an  honest 
man,  who  had  only  limited  knowledge  in 
keeping  accounts. 

[2]  This  case  will  be  reversed  and  remand- 
ed, with  directions  to  the  court  below  to 
state  this  account  without  a  Jury,  and  in 


doing  so  the  court  will  take  as  a  basis  for 
settlement  the  sum  shown  to  have  been  due 
in  the  guardian's  settlement  of  August  15, 
1906,  unless  an  affirmative  showing  is  made 
that  at  that  time  there  was  either  money 
or  notes,  or  other  property,  in  his  hands  not 
Included  in  that  settlement 

[3]  Interest  must  be  charged  at  the  rate 
of  10  per  cent,  per  annum,  because  the  set- 
tlement does  not  show  bow  much  of  the 
balance  Is  money,  nor  how  much  is  repre- 
sented by  notes,  and  all  the  notes  offered  in 
evidence  appear  to  have  borne  interest  at  the 
rate  of  10  per  cent,  per  annum.  After  charg- 
ing interest  at  this  rate,  the  court  will  deter- 
luine  what  i)art  of  the  credits  asked  should 
be  allowed,  and  the  balance  will  be  the  sum 
for  which  Judgment  will  be  rendered. 

[4]  It  appears  that>  under  the  directions  of 
the  court  below  the  administratrix  surren- 
dered to  the  clerk  of  the  county  court  the 
notes  remaining  in  her  hands,  and  during 
the  progress  of  the  litigation  one  of  the  notes 
matured,  and  was  paid  to  the  clerk.  The 
parties  treated  the  notes  in  question  as  being 
worth  their  face  value  in  money,  as  approved 
personal  indorsements  appear  to  have  been 
exacted  in  each  instance,  and  the  court  will 
allow  credit  for  the  full  balance  due  upon 
the  face  of  the  notes  surrendered  in  obedi- 
ence to  its  order,  and  the  administratrix 
will  have  credit  therefor. 


MBDLOCK  V,  OWEN. 
(Supreme  Court  of  Arkansas.    Dec.  9,  1912.) 

1.  Basements  (S  5*)— Ways— Acquisition. 

A  private  way  over  the  land  of  another 
may  be  acquired  bv  adverse  user,  provided  the 
use  has  been  for  tne  statutory  period  of  seven 
years  under  a  claim  of  right,  openly,  continu- 
ously, and  adversely;  bat  a  permissive  use  will 
not  ripen  into  title. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §|  13,  20-22,  26;  Dec.  Dig.  {  6.»] 

2.  Appeal  ano  Ebbob  (g  1009*)— Findings— 

C0NCI.nSIVXNES8. 

A  finding  of  the  chancellor  on  conflicting 
e^dence  will  not  be  disturbed  on  appeal,  un- 
less clearly  against  the  weight  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3970-3978;    Dec  Dig.  { 

Appeal  from  Clark  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  J.  A.  Medlock  against  W.  P.  Owen. 
From  a  decree  for  defendant,  plaintiff  nTf- 
peals.     Affirmed. 

Callaway  ft  Hule,  of  Arkadelphla,  for  ap- 
pellant McMillan  ft  McMillan,  of  Arka- 
delphla, for  appellee. 

HART,  J.  3.  A.  Hardage  died  Intestate 
owning  the  S.  E.  \i  of  the  S.  W.  %  and  the 
S.  W.  Hot  the  S.  E.  %  of  section  14,  town- 
ship 7  S.,  range  20  W.,  in  Clark  county.  Ark. 
In  the  latter  part  of  1807  or  1898  J.  A.  Med- 
lock entered  Into  a  contract  with  the  ex- 
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ecutors  of  the  estate  of  J.  A.  Hardage,  de- 
ceased, to  purchase  the  S.  %  of  the  first-men- 
tioned 40-acre  tract  He  Immediately  went 
Into  possession  of  the  land,  and  In  two  years 
thereafter  finished  paying  for  It  On  the 
29th  day  of  February,  1904,  the  executors 
of  said  estate  executed  to  him  a  deed  to 
said  20  acres  of  land.  In  1901  or  1902  W. 
P.  Owen  purchased  the  last-mentioned  40- 
acre  tract  of  land  from  the  estate  of  J.  A. 
Hardage,  deceased.  It  is  adjoining  and  east 
of  the  20  acres  purchased  from  said  estate 
by  Medlock.  Medlock  owned  40  acres  of 
land  Immediately  south  of  that  purchased  by 
W.  P.  Owen,  and  on  this  tract  his  residence 
was  situated.  At  the  time  Medlock  pur- 
chased the  20  acres  of  land  from  the  Hard- 
age  estate  there  was  a  tenant  house  on  It 
A  dim  roadway  wide  enough  for  a  wagon  to 
travel  ran  from  his  tenant  house  across  the 
40  acres  of  land  purchased  by  Owen  from 
the  Hardage  estate  in  a  northerly  direction 
to  the  public  road  from  Arkadelphia  to  Mt 
Ida.  There  was  a  well-defined  road  running 
northward  from  Medlock's  residence  across 
the  land  purchased  by  Owen  from  the  Hard- 
age  estate  to  the  Arkadelphia  and  Mt  Ida 
road.  Owen  cleared  up  his  land, .  and  at- 
tempted to  fence  up  the  private  road  run- 
ning from  Medlock's  tenant  bouse  to  the 
public  road.  He  left  open  the  road  running 
from  Medlock's  residence  to  the  public  road, 
and  also  left  a  road  on  the  south  side  of  his 
land  running  from  Medlock's  residence  to 
his  tenant  house.  Medlock  instituted  this 
suit  in  the  chancery  court  to  enjoin  Owen 
from  fencing .  up  the  road  from  his  tenant 
house  to  the  public  road. 

The  evidence  introduced  by  him  tended  to 
show  that  he  and  his  tenant  had  continu- 
ously used  said  private  road  as  a  passageway 
since  he  purchased  the  20  acres  of  land 
from  the  Hardage  estate  and  went  Into  pos- 
session thereof,  and  that  bis  use  of  the  road 
was  adverse  and  under  a  claim  of  right  so 
open  and  notorious  as  to  put  Owen  on  no- 
tice thereof.  The  evidence  Introduced  by 
Owen  tended  to  show  that  he  had  resided 
near  there  since  the  purchase  of  the  land  by 
him  in  1901  or  1902,  and  that  the  use  of  the 
private  road  in  controversy  was  by  his  per- 
mission. The  chancellor  found  that  the  use 
of  said  road  by  the  plaintiff  Medlock  was  a 
permissive  one,  and  that  the  road  in  contro- 
versy was  not  necessary  as  a  way  to  or  from 
his  land.    The  case  is  here  on  appeal. 

[1]  The  law  applicable  to  cases  of  this  sort 
is  settled  by  the  case  of  Clay  v.  Peuzel,  79 
Ark.  5,  94  S.  W.  706.  There  Mr.  Justice 
Riddick,  speaking  for  the  court  said : 
"Whether  these  plaintiffs  used  this  strip  as 
a  private  passway  or  as  a  public  alley  Is  not 
very  material,  so  far  as  this  case  is  con- 
cerned; for  a  private  way  over  the  land  of 
another  may  be  acquired  by  adverse  use  in 
the  same  time  that  the  public  may  acquire 


the  right  to  a  public  highway  by  adverse 
user.  In  either  case  the  use  must  be  under 
a  claim  of  right  and  not  permission.  The 
way  in  either  case  must  be  used  openly, 
continuously,  and  adversely  under  a  claim 
of  right  for  the  full  period  of  the  statute  of 
limitations,  which  in  this  state  is  seven 
years" — citing  authorities. 

[2]  As  we  have  already  stated,  there  was 
a  direct  conflict  In  the  evidence,  and  the 
chancellor  found  In  favor  of  the  defendant 
We  do  not  deem  it  useful  or  necessary  to 
make  a  detailed  statement  of  the  facta,  or 
to  go  into  a  discussion  of  them.  Under  the 
settled  rule  of  this  court  the  finding  of 
facts  made  by  a  chancellor  will  not  be  dis- 
turbed on  appeal,  unless  It  Is  clearly  against 
the  weight  of  the  evidence.  A  careful  con- 
sideration of  the  testimony  leads  us  to  the 
conclusion  that  the  finding  of  the  chancellor 
is  not  against  the  preponderance  of  the  tes- 
timony, and  this  view  is  strengthened  when 
we  consider  that  the  plaintiff  had  an  almost 
equally  accessible  way  to  the  public  road  by 
going  along  the  road  left  open  at  the  south 
end  of  the  defendant's  tract  of  land  to  the 
road  leading  from  plalntlflPs  residence  to  the 
public  road. 

Therefore  the  decree  will  be  affirmecL 


DONIPHAN  LUMBER  00.  t.  FIX. 
(Supreme  Court  of  Arkansas.    Nov.  11,  1912.) 
Appeal  and  Ebbob  (|  1002*)— Bevibw— Cox- 

CLOSIVENESS  OF  VEBDICT— CONFUCTINO  EVI- 
DENCE. 

A  verdict  on  conflicting  evidence  wiB  not 
be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  {{  3935-8937;    Dec.  Dig.  S 

Appeal  from  Circuit  Court  Cleburne  Coun- 
ty;  Jas.  H.  Fraser,  Special  Judge. 

Action  by  Jacob  Fix  against  the  Doniphan 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

S.  Brundldge,  of  Searcy,  for  appeUant,  B. 
B.  Hudgins,  of  Harrison,  for  appellee. 

KIRBf,  J.  This  is  a  suit  for  double  dam- 
ages, under  section  6342  of  Kirby's  Digest 
for  the  conversion  of  timber.  The  case  was 
here  before  on  appeal,  and  Is  reported  in  129 
S.  W.  287^.  The  cause  was  reversed  for  the 
error  of  the  lower  court  in  virtually  Instruct- 
ing a  verdict;  the  court  saying:  "The  testi- 
mony made  it,  at  least,  a  question  for  the 
Jury  to  say  whether  or  not  appellee  had  con- 
sented that  appellant  should  appropriate  the 
timber." 

The  testimony  on  the  second  trial  does  not 
differ  materially  from  that  upon  the  first 


*  Reported  Is  full  In  th»  SonUiiresUni  Reporter ; 
reported  as  a  memorandum  daclaioa  wltbont  opia- 
ton  In  M  Ark.  «2S. 
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and  was  sufficient  to  support  a  verdict  of  the 
Jury  either  way. 

The  jury  bavlng  found  for  appellee,  the 
verdict  will  not  be  disturbed,  and  the  Judg- 
ment Is  affirmed. 


GARDNER  et  al.  ▼.  McAULEY  et  aL 
(Snprente  Court  of  Arkansas.    Dec  2,  1912.) 

1.  Pabtition    (j   114*)— Attobnkt'b   Febs— 

Aia«WANCE.   ' 

Kirby's  Dig. .{  5793,  relating  to  proceed- 
ings where  lands  are  sold  becaase  not  suscepti- 
ble of  division,  and  providing  that  the  pro- 
ceeds, after  deducting  tlie  costs,  shall  be  di- 
vided among  the  parties,  furnislies  no  basis 
for  the  allowance  of  solicitor's  fees  to  the 
plaintiff  in  partition  where  no  sale  was  made. 
[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  K  440-449;    Dec.  Dig.  {  114.*] 

2.  Pabtition    (|    114*)— Costs— Solicitob's 
Fees. 

Plaintiffs  are  not  entitled,  upon  a  decree 
for  partition,  to  have  their  sohcitor's  fees  tax- 
ed as  part  of  the  costs,  where  the  proceeding 
is  an  adversary  one  or  the  defendants  appear 
by  attorneys  who  act  in  their  behalf  and  plain- 
tiffs' attorney  does  not  perform  all  of  the 
services  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {{  440-449;    Dec.  Dig.  i  114.*] 

Appeal  from  Chancery  Court,  Jaclcson 
County;  G.  T.  Humphries,  Chancellor. 

Action  by  Marcus  O.  McAuIey  and  others 
against  John  F.  Gardner  and  others.  From 
a  decree  allowing  plaintiffs  a  solicitor  fee 
upon  partition,  defendants  appeal.  Decree 
reversed,  and  allowance  stricken. 

Phillips,  HUlhonse  &  Boyoe,  of  Newport, 
for  appellants.  Otis  W.  Scarborough,  of 
Newport,  for  appellees. 

McCULIjOCH,  C.  J.  The  parties  to  this 
action  were  the  owners,  as  tenants  In  com- 
mon, of  a  tract  of  land  In  Jackson  county, 
Ark.,  and  appellees,  who  owned  an  undivid- 
ed one-sixth  interest  In  the  land,  commenced 
this  action  in  the  chancery  court  against  ap- 
Iiellants,  who  were  the  owners  of  the  other 
five-sixths,  to  have  a  partition  according  to 
their  respective  interests.  Bobert  C.  McAu- 
Iey, one  of  the  appellees,  claimed  an  inter- 
est, as  tenant  by  the  curtesy,  in  the  undi- 
vided one-sixth  interest  owned  by  his  co- 
appellees,  and  he  joined  as  party  plaintiff  In 
the  suit.  Appellants  employed  attorneys  to 
represent  them  In  the  cause,  and  promptly 
made  their  appearance  and  filed  an  answer. 
In  which  they  disputed  the  rights  of  Robert 
0.  'McAnley  as  a  tenant  by  the  curtesy,  and 
also  alleged  that  the  lands  could  not  be  par- 
titioned in  kind,  and  asked  that  the  same 
be  sold  for  partition.  On  final  hearing  of 
the  canse  the  court  appointed  commission- 
ers to  make  partition,  and  on  report  of  the 
commissioners  the  court  rendered  a  decree 
for  partition  of  the  lands  in  accordance  with 
the  respective  shares  of  the  parties.  Subse- 
quently the  court  made  an  order  allowing 
appellees  the  sum  of  $300  as  a  fee  for  their 


solicitor,  and  taxed  the  same  as  costs  In  the 
action.  From  this  part  of  the  decree  an  ap- 
peal has  been  ptosecuted. 

[1]  Therefore  the  only  question  presented 
in  the  case  is  whether  or  not,  in  a  suit  for 
the  partition  of  lands,  it  is  proper  to  allow 
the  solicitor  of  the  plaintiff  a  fee  for  bis 
services,  and  tax  the  same  against  all  the 
parties  to  the  action. 

The  only  statute  in  this  state  bearing  even 
remotely  on  the  question  at  issue  is  a  sec- 
tion of  the  Civil  Code  relating  to  proceed- 
ings where  lands  are  sold  because  not  sus- 
ceptible of  division,  and  provides  that  "the 
proceeds  of  every  such  sale,  after  deducting 
the  costs  and  expenses  of  the  proceedings, 
shall  be  divided  among  the  parties  whose 
rights  and  interests  shall  have  been  sold. 
In  proportion  to  their  respective  rights  in 
the  premises."    Kirby's  Digest,  |  5793. 

The  Supreme  Court  of  Michigan  held  that 
a  somewhat  similar  statute  authorized  the 
allowance  of  attorney's  fees  In  a  partition 
suit  where  no  sale  of  the  land  was  made. 
Greusel  v.  Smith,  85  Mich.  574,  48  N.  W. 
616.  This  does  not  seem  to  us,  however,  to 
be  the  proper  construction  of  the  statute, 
and  In  this  view  we  are  supported  by  deci- 
sions of  other  courts.  Swartzel  v.  Rogers, 
3  Kan.  380;  Lang  v.  Constance,  40  S.  W. 
693,  20  Ky.  Law  Rep.  502. 

This  court.  In  Cowling  v.  Nelson,  76  Ark. 
146,  88  S.  W.  913,  held  that  the  chancery 
court  was  without  jurisdiction  to  order  a 
sale  of  lands  in  a  iiartltion  suit  to  pay -costs 
and  expenses.  Including  attorney's  fees. 

[2]  So,  if  there  be  authority  to  tax  attor- 
ney's fees  against  the  parties  in  a  partition 
suit,  it  must  be  found  outside  of  the  stat- 
utes of  this  state.  That  question  has  never 
before  been  here  for  decision.  In  Cowling 
V.  Nelson,  supra,  we  said:  "The  utmost  that 
can  be  said  of  the  attorney's  fees  are  that 
they  were  part  of  the  costs;  and  as  to  wheth- 
er the  court  has.  In  amicable  suits,  any 
right  to  tax  them  as  costs,  Is  a  question  that 
the  courts  are  divided  upon,  but  all  agree 
that  in  adversary  proceedings  they  cannot 
be  so  taxed."  Upon  consideration  of  that 
question,  it  now  appears  to  us  that  the 
weight  of  authority  is  against  the  taxation 
of  attorney's  fees,  even  In  amicable  parti- 
tion suits,  unless  the  partition  resulted  sole- 
ly from  the  services  of  the  solicitors  for  one 
of  the  parties  and  such  services  were  ac- 
cepted by  the  other  parties.  See  21  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  pp.  1177,  1178; 
30  Cyc.  p.  298;  Jordan  v.  Farrow,  130  Ala. 
428,  30  South.  338;  Hutts  v.  Martin,  134  Ind. 
587,  33  N.  B.  676;  Coles  v.  Coles,  13  N.  J. 
Bq.  365;  Butler  v.  Butter,  73  S.  C.  402,  53 
S.  B.  646;  Legg  v.  Legg,  34  Wash.  132,  75 
Pac.  130. 

In  adversary  suits  there  Is  no  ground  for 
taxing  the  fees  of  the  solicitor  of  one  of 
the  parties  against  the  other  parties,  and 
the  doctrine  of  allowance  of  attorney's  fees 
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in  amicable  suits  of  this  character  should, 
we  think,  be  limited  to  those  cases  where 
the  services  of  the  plalntitrs  solicitor,  not 
only  result  in  benefit  to  the  whole  subject- 
matter  of  the  litigation,  but  are  accepted 
and  acquiesced  in  by  the  other  parties.  The 
rule  does  not  apply  where  all  of  the  parties 
appear  by  their  respective  solicitors  and  the 
proceedings  are  conducted  through  their 
joint  efforts.  The  true  rule  which  should 
govern  in  these  cases  is,  we  think,  stated  by 
the  New  Jersey  court  as  follows:  "The  or- 
der for  the  allowance  is  frequently  based 
on  the  consent  of  parties  or  on  the  state- 
ment that  the  parties  concur  In  the  allow- 
ance. Where  this  Is  the  case,  or  where  the 
proceedihg  is  in  fact  amicable  and  In  be- 
half of  all  the  parties  interested,  the  pro- 
priety of  the  allowance  Is  manifest.  The 
aid  of  counsel  is  necessary  to  investigate  ti- 
tle, to  examine  conflicting  claims,  and  to  con- 
duct the  cause.  Where  the  defendant  con- 
curs In  the  proceeding,  there  is  no  reason 
why  the  complainant  should  be  compelled  to 
bear  this  part  of  the  expense  more  than 
any  other.  In  such  case  the  complainant's 
counsel  represents  the  Interests  and  protects 
the  rights  of  all  the  parties.  All  are  pre- 
sumed to  be  equally  benefited  by  the  pro- 
ceedings. But  the  complainant's  claim  to 
partition  may  l>e  resisted.  The  proceedings 
may  be  hostile,  or,  if  not  hostile,  the  de- 
fendants may  employ  their  own  counsel,  and 
by  answer  seek  to  protect  their  interests. 
If  the  plaintiff's  title  is  disputed,  or  the  par- 
tition opposed  upon  any  ground  unsuccess- 
fully, the  defendants  will  be  compelled  to 
pay  costs.  And  if  no  opposition  is  made  to 
the  partition,  and  the  defendants  choose  to 
employ  their  own  counsel,  why  should  they 
be  compelled  to  pay  the  counsel  of  the  com- 
plainant? If  the  complainant  is  entitled  to 
an  allowance  for  counsel  fees,  why  not  the 
defendants  also?  As  the  proceeding  in  this 
case  is  not  amicable,  and  as  the  claim  for 
counsel  fees  is  resisted  by  the  defendants, 
it  must  be  denied."  Coles  v.  Coles,  13  N. 
J.  Eq.  365. 

Now,  either  of  the  rules  above  stated  ex- 
cludes the  right  of  the  appellees  to  have 
their  solicitor's  fee  taxed  as  a  part  of  the  ex- 
pense of  the  proceeding.  Appellants  prompt- 
ly appeared  in  the  action  with  their  own 
solicitors  to  represent  them,  and  thereafter 
took  part  in  the  proceedings;  the  same  be- 
coming to  some  extent  adversary.  Up  to 
the  time  of  the  appearance  In  the  case  it 
cannot  be  said  that  the  proceedings  were 
amicable,  for  it  could  not  be  told,  until  the 
appearance  day  passed,  whether  the  same 
would  be  amicable,  or  whether  they  would 
thereafter  be  adversary.  As  a  matter  of 
fact,  in  this  case  the  proceedings  did  be- 
come to  some  extent  adversary,  for  appel- 
lants denied  the  right  of  partition  in  kind, 
and  asserted  that  the  lands  could  not  be 
eqnitably  divided  and  should  be  sold  for  divi- 


sion. Thereafter  they  were  represented  by 
their  own  counsel,  and  there  is  no  reason 
why,  in  addition  to  this,  they  should  be  tax- 
ed with  any  portion  of  the  fees  of  the  solici- 
tor of  appellees.  It  cannot  be  said,  under 
those  circumstances,  that  tliey  ever  accepted 
the  benefit  of  the  services  of  appellees'  so- 
licitor, for  they  were  represented  by  their 
own  solicitors  in  every  st^  of  the  proceed- 
ings. 

We  are  not  to  be  understood  as  holding 
that,  where  one  or  more  tenants  in  common 
brings  suit  against  the  other  tenants  in  com- 
mon for  partition,  and  there  is  no  appear- 
ance or  resistance,  the  proceedings  result- 
ing in  an  amicable  partition  of  the  property, 
the  fees  of  the  plaintifTs  solicitors  should 
not  be  taxed  against  all  the  parties.  That 
question  does  not  arise  in  this  case  under 
the  facts  as  before  related.  But  even  in 
that  sort  of  a  case,  if  the  fees  are  taxable, 
they  can  only  amount  to  such  sum  as  the 
solicitor  can  appropriately  charge  his  own 
client,  and  not  the  fee  he  might  have  charg- 
ed if  employed  by  all  of  them.  Bradshaw 
T.  Bank  of  Little  Rock,  76  Axk.  501,  89  S. 
W.  316.  "The  object  of  the  allowance,"  said 
this  court  in  the  above-cited  case,  "is  not  to 
give  the  attorneys  a  larger  fee  than  they 
might  have  recovered  from  their  own  clients, 
but  to  shut  the  burden  of  the  cliarge  from 
them  and  place  it  upon  the  creditors  of  the 
bank  generally.  The  inquiry,  then,  is:  Wtiat 
would  have  been  a  reasonable  charge  against 
their  own  clients  for  the  services  p»- 
formed?" 

Our  conclusion,  therefore,  is  that  it  was 
improper  to  tax  any  attorney's  fees  against 
appellants,  and  the  decree  of  the  court  In 
that  respect  is  reversed,  and  the  allowance 
stricken  out.    It  is  so  ordered. 


WALES-RIGGS  P][iANTATIONS  ▼.  DTE. 
(Supreme  Court  of  Arkansas.     Dec  2,  1912.) 

1.  PBiNciPAt  AND  Agent  (|  123*)— Aoknot 

— EVIDENCB. 

Evidence,  in  an  action  to  charge  one  with 
the  price  of  goods  bought  by  another,  held  in- 
sufficient to  show  apparent  or  ostensible  au- 
thority to  buy  them  on  its  accoont. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  fi  420-429;  Dec  Dig. 
i  123.*] 

2.  Pbincipai.  and  Agbnt  ((  123*)— Aoknct 
— evidknce. 

Authority  of  an  agent  cannot  be  proved 
by  the  mere  fact  that  the  one  claiming  the 
power  has  exercised  it,  but  the  person  to  be 
charged  as  principal  must  be  shown  to  liaye 
assented  to  the  act. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S|  420-429;  Dec  ITig. 
§  123. «] 

Appeal  from  Circuit  Court,  Cross  Coonty ; 
S.  R.  Simpson,  Special  Judge. 

Action  by  the  Wales-Riggs  Plantations 
against  I.  B.  Dye.     From  a  Judgment  for 
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deCmdant  on  a  set-off,  plaintiff  appeals.    Re- 
Tersed  and  rendered. 

Chas.  E.  Robinson,  of  Wynne,  for  appellant 
S.  M.  Wassell,  of  Little  Bock,  for  appellee. 

HART,  3.  Appellant  commenced  this  suit 
In  the  Justice  court  against  appellee  to  re- 
cover upon  two  promissory  notes.  The  ap- 
pellee admitted  liability  on  the  notes,  bat 
filed  a  set-off,  in  which  he  claimed  that  ap- 
pellant was  due  him  an  amount  over  and 
above  that  due  by  him  upon  the  notes  for 
goods  and  merchandise  sold  by  him  to  Mrs. 
O.  K.  Cross  for  appellant  Appellee  recov- 
ered Judgment  against  appellant  in  the  Jus- 
tice court  on  his  set-off,  and  the  case  was 
appealed  to  the  circuit  court  There  appellee 
again  recovered  Judgment  and  the  case  is 
here  on  appeal. 

The  facts  are  as  follows : 

C.  W.  Riggs  testified:  "I  am  president 
of  the  appellant  corporation,  and  have  been 
since  its  organization.  The  amount  due  ap- 
pellant by  appellee  on  the  first  note  sued  on 
was  ^.25  on  August  5,  1909.  and  on  the  sec- 
ond note  $50  was  due  on  July  1,  1910.  Both 
of  these  sums  are  due  and  unpaid.  On  No- 
vember 18,  1909,  appellant  entered  into  a 
written  agreement  with  Mrs.  G.  K.  Cross  by 
which  she  became  its  agent  in  Cross  county 
for  certain  specified  purposes,  which  were 
set  out  in  the  contract  She  had  no  power 
to  make  a  contract  for  us,  but  could  only 
talk  over  contemplated  contracts  and  present 
than  to  us  for  our  approval.  She  never  bad 
any  authority  to  make  any  contract  for  us, 
and  I  never  gave  her  any  authority  whatever 
to  use  our  credit,  and  never  agreed  with 
her  or  any  one  else  to  pay  her  debts,  except 
in  one  Instance,  when  she  was  taken  si<^  on 
the  Love  place,  which  she  had  rented  from 
us.  On  that  occasion  we  received  a  letter 
that  she  was  sick  and  needed  assistance.  We 
wired  back  that  we  would  pay  any  one  for  tak- 
ing care  of  her  during  her  sickness.  We  nev- 
er knew  that  she  bought  goods  from  the  ap- 
pellee and  had  same  charged  to  our  account 
and  never  gave  her  any  authority  to  buy 
goods  from  appellee  and  charge  them  to  us. 
Mrs.  Cross  never  had  any  authority  to  collect 
money  for  our  company,  except  one  time 
she  was  given  authority  to  collect  $10  on  a 
horse  sold.  At  another  time  she  collected  $25 
and  gave  the  company's  receipt  therefor. 
This  was  done  without  authority,  but  owing 
to  the  distress  she  was  in  at  tlie  time,  we 
ratified  her  action." 

I.  R.  Dye,  appellee,  testified :  "The  plain- 
tiff company  owes  me  $149.17  for  supplies 
famished  to  Mrs.  O.  K.  Cross  bought  from 
February  to  June,  1909,  from  me  at  my  store 
In  Parkin.  I  charged  the  goods  to  C.  W. 
Rlggs  by  Mrs.  O.  K.  Cross.  The  plaintiff 
company  never  told  me  to  furnish  her  goods, 
nor  promised  to  pay  for  any  she  got;  but 
Mrs.  Cross  came  there  and  took  an  oversight 
over  the  affairs  of  the  company,  making  con- 


tracts, buying  feed,  selling  stock,  and  selling 
land,  and  I  Just  supposed  she  had  the  right 
to  charge  things  to  them."  Cross-examina- 
tion: "When  Capt  Rlggs  was  in  my  town. 
Parkin,  1907  or  1908,  this  Mrs.  Cross  was 
with  him  and  appeared  to  be  treated  as  one 
of  the  family.'  He  ran  an  account  at  my 
store  which  he  finally  paid  by  receipting  one 
of  this  same  series  of  notes,  one  of  which  is 
sued  on.  WhUe  he  was  there  at  that  time, 
Mrs.  Cross  came  to  the  store  to  get  goods 
several  times;  sometimes  with  an  order; 
sometimes  without  The  goods  were  fur- 
nished her  Just  as  they  would  be  to  the  mem- 
ber of  any  other  man's  household,  and  they 
were  charged  to  him.  This  is  the  reason, 
when  she  came  there  agalu  and  wished  to 
buy  goods,  I  sold  them  to  her  and  charged 
them  to  C.  W.  Riggs  by  her.  At  the  time 
Capt  Riggs  was  in  Parkin,  when  he  ran  a 
bill  at  my  store  he  was  in  the  show  business, 
and  was  In  Parldn  in  winter  quarters  with 
his  show.  This  account  that  I  have  filed  as 
a  counterclaim  has  never  been  paid  and  la 
past  due.  It  amounts  to  $149.17.  I  never 
did  send  the  company  or  Capt  Rlggs  a  state- 
ment of  the  account  to  let  them  know  that 
the  goods  were  being  charged  to  him.  After 
she  had  run  quite  a  bill,  she  came  and  in- 
sisted on  my  taking  her  personal  note  for 
the  goods  bought,  and  I  reluctantly  took  it 
Later  she  gave  me  another  note  when  she 
had  bought  more  goods.  I  have  these  notes 
now  at  home.  They  have  never  been  paid. 
I  said  to  her  that  I  was  owing  the  company 
and  that  we  conld  settle  it  that  way.  I  did 
not  take  the  notes  as  a  settlement  releasing 
the  Wales-Rlggs  Plantations  Company  from 
the  debt  due  me.  One  of  the  series  of  notes 
to  which  the  notes  sued  on  belongs  fell  due 
atteae  I  had  furnished  these  goods  to  Mrs. 
Cross  and  charged  them  to  Capt  Riggs,  and 
when  the  bank  notified  me  the  note  was  due 
I  paid  it  I  did  not  then  mention  to  the  com- 
pany the  fact  that  I  had  anything  against 
it  but  paid  the  note  in  money." 

J.  H.  Hammett  testified :  "I  was  levee  tax 
collector  in  1908,  and  Mrs.  Cross  paid  the 
levee  taxes  that  year  for  Wales-Riggs  Plan- 
tations. The  next  I  Imew  of  her  was  in  the 
fall  of  1909,  after  I  had  moved  from  Wynne 
to  Barle.  She  had  desk  room  in  my  office. 
I  had  a  letter  from  Capt.  Rlggs  saying  she 
was  general  agent  of  the  plaintiff,  and  she 
acted  like  it  in  every  way,  making  contracts, 
drawing  them  and  signing  them,  renting  land, 
selling  stock,  and  so  on." 

On  rebuttal  Mrs.  O.  K.  Cross  testified :  "In 
the  spring  of  1909  I  was  agent  for  appellant 
company  to  show  its  lands  and  stock  and 
submit  to  the  company  any  propositions  or 
offer  of  rentals  that  might  come  up.  I  had 
no  authority  whatever  to  close  up  contracts. 
The  goods  I  bought  from  Mr.  Dye  were  to  be 
charged  to  me  and  were  not  for  the  appellant 
company.  I  was  not  the  agent  of  the  com- 
pany at  that  time.    I  was  farming  land  which 
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I  bad  rented  from  appellant  I  executed  my 
notes  to  appellee  for  tbe  goods  I  bought 
from  him." 

[1, 2]  It  is  not  claimed  tliat  there  was  any 
express  anthority  on  the  part  of  Mrs.  Cross 
to  bind  appellant,  and  we  think  that  the  tes- 
timony falls  short  of  showing  that  she  had 
any  apparent  or  ostensible  authority  to  do 
so.  Xhe  contract  of  agency  between  appel- 
lant and  Mrs.  Cross  made  in  tbe  fall  of  1909 
has  no  prot>atiTe  force  in  this  case.  In  prov- 
ing authority  of  an  agent  for  the  purpose  of 
binding  the  principal  by  the  former's  trans- 
action there  must  be  evidence  of  the  agency 
at  that  tlma  The  groods  were  purchased  by 
Mrs.  Cross  from  appellee  In  the  spring  of 
1909  betweoi  February  and  June.  The  con- 
tract of  agency  between  appellant  and  Mrs. 
Gross  was  not  made  until  November,  1909. 
In  the  spring  of  1909  Mrs.  Cross  was  the 
tenant  of  appellant  The  fact  that  Mrs. 
Cross  collected  money  for  appellant  at  one 
time  by  its  permission,  and  that  it  ratified 
her  act  In  collecting  money  at  another  time 
without  its  permission,  coupled  with  the  fact 
that  she  also  paid  the  levee  taxes  for  it  for 
one  year,  are  not  sufficient  to  show  that  she 
was  the  general  agent  of  appellant  and  as  such 
had  a  right  to  buy  goods  and  have  the  same 
charged  to  it 

The  authority  of  an  agent  is  never  proved 
by  the  mere  fact  that  the  person  claiming 
the  power  has  exercised  it  It  must  also 
be  proved  that  the  person  to  be  charged  as 
principal  assented  to  such  act  St  L.,  I.  M. 
&  S.  Ry.  Co.  V.  Bennett  63  Ark.  208,  13  S.  W. 
742,  22  Am.  St  Rep.  187. 

Rlggs,  the  president  of  the  appellant  com- 
pany, and  Mrs.  Cross,  both  testified  that  she 
had  no  authority  to  buy  goods  and  charge 
them  to  the  account  of  appellant  and  Mrs. 
Cross  testified  that  she  did  not  do  so.  Ap- 
pellee testified  that  in  1907  Mrs.  Gross  lived 
with  C.  W.  Rlggs,  the  president  of  the  ap- 
pellant company,  as  a  member  of  hls'  family, 
and,  like  any  other  member  of  the  family, 
came  to  his  store  for  goods  for  him  and  had 
same  charged  to  his  account  and  that  Rlggs 
paid  for  them. 

It  Is  contended  by  counsel  for  appellee 
that  the  agency  of  Mrs.  Cross  as  established 
during  the  winter  of  1907  was  presumed  to 
continue.  But  it  will  be  noted  that  there 
was  no  testimony  that  Mrs.  Cross  was  the 
agent  for  appellant  in  the  spring  of  1909. 
Any  presumption  of  that  fact  was  overcome 
by  the  positive  and  direct  testimony  of  both 
Rlggs  and  Mrs.  Cross  to  the  effect  that  she 
had  no  authority  in  the  spring  of  1909  to 
bind  the  appellant  for  goods  sold  to  her  by 
appellee.  At  that  time  she  was  only  the 
tenant  of  appellant  and  was  working  its 
land  Just  as  other  tenants  were  doing. 

It  follows  that  the  Judgment  must  be  re- 
versed, and,  inasmuch'  as  the  case  has  been 
fully  developed.  Judgment  will  be  entered 


here  for  appellant  in  tbe  amount  of  the  bal- 
ance due  on  the  two  notes  sued  on. 

SMITH.  J.,  absent  and  not  participating. 


BOBO  V.   STATE. 
(Supreme  Court  of  Arkansas.    Dee.  2,  1912.) 

Intoxicatino  Liquobs  (i  146*)  —  Iixsgaz. 

Saixs— Pbincipals. 

Defendant  was  asked  by  M.  if  he  could 
get  him  some  whisky,  and  was  given  money 
to  get  it.  He  got  it  of  B.,  who  had  told  him 
he  could  get  it  of  him  any  time,  and  gave  it  to 
M.,  who  did  not  know  B.  was  engaged  in  sell- 
ing it  Held,  that  he  was  a  necessaiy  factor  in 
making  the  sale,  and  that  he  acted  for  B.  as 
well  as  M.,  and  so  was  a  principal  in  the  ille- 
gal sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ins  Liquors,  Gent  Dig.  H  1^9,  160,  163;  Dee. 
Dig.  I  146.*] 

Appeal  from  Circuit  Court  lAfayette 
County;  Jacob  M.  Carter,  Judge. 

Henry  Bobo  appeals  from  a  conviction. 
Affirmed. 

Searcy  ft  Parks,  of  LewlsvlUe,  for  appel- 
lant Hal  L.  Norwood,  Atty.  Gen.,  and  Wm. 
H.  Rector,  Asst  Atty.  Gen.,  for  tbe  State. 

HART,  J.  Henry  Bobo  was  indicted  and 
convicted  of  the  offense  of  selling  whisky 
without  license.  Tbe  facts  are  as  follows: 
E.  E.  Mulkey  went  into  a  restaurant  In  La- 
fayette county,  Ark.  where  the  defendant 
Henry  Bobo,  was  employed.  He  told  Bobo 
that  he  wanted  a  drink,  and  asked  him  if  he 
knew  where  he  could  get  any  whisky.  He 
told  Bobo  that  if  be  could  get  it  he  would 
pay  for  it  He  gave  Bobo  $1.50  with  which 
to  get  the  whisky,  and  Bobo  left  the  res- 
taurant and  soon  afterwards  returned  with 
a  quart  of  whisky,  which  he  delivered  to 
Mulkey.  Bobo  said  that  he  got  the  whisky 
down  at  the  power  house  from  a  man  by  the 
name  of  George  Russell,  and  gave  him  the 
$1.50  for  it;  that  he  brought  the  whisky 
back  to  the  restaurant  and  delivered  it  to 
Mulkey;  and  that  Mulkey  gave  blm  a  drink 
out  of  the  bottle.  On  cross-examination  Bobo 
stated  that  two  or  three  days  before  this 
Russell  had  come  around  to  the  restaurant 
and  told  him  if  he  wanted  any  whisky  at 
any  time  that  he  bad  some  for  sale.  Rus- 
sell did  not  ask  Bobo  who  the  whisky  was 
for,  and  Bobo  did  not  tell  Mulkey  from  whom 
he  got  it  At  the  conclusion  of  the  evidence 
the  court  directed  a  verdict  of  guilty,  and 
the  action  of  the  court  in  so  doing  is  as- 
signed as  error. 

Counsel  for  the  defendant  rely  upon  the 
case  of  Whitmore  v.  State,  72  Ark.  14,  77 
S.  W.  698.  In  that  case  the  state  introduced 
evidence  tending  to  prove  tbe  defendant 
sold  whisky  without  license.  On  the  other 
hand,  there  was  evidence  which  tended  to 
show  that  the  defendant  did  not  sell  tlie 
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whisky,  but  that  he  only  made  out  an  order 
for  whisky  to  persons  In  St  Louis  dealing 
In  liquors  for  the  person  to  whom  he  was 
charged  with  selling  the  whisky.  The  per- 
sons In  St  Louis  were  licensed  liquor  deal- 
ers. The  court  held  that  if  the  defendant 
In  that  case  did  nothing  more  than  order 
liquor  for  another  person  from  this  firm 
that  he  was  not  guilty.  This  was  because 
the  persons  in  St  Louis  were  authorized  to 
s^  liquors,  and  the  law  did  not  prohibit 
any  one  from  buying  from  them.  This  was 
bnt  an  application  of  the  w^l-known  rule 
of  agency;  that  is  to  say,  that  which  a  man 
may  legally  do  himself  he  may  also  do  by 
an  agent  The  facts  in  this  case  are  essen- 
tially different  and  we  think  the  present 
case  is  controlled  by  the  principles  of  law 
announced  In  the  case  of  Foster  t.  State. 
45  Ark.  361.  In  that  case  Foster  was  in- 
dicted for  selling  liquor  to  a  minor.  The 
proof  was  that  Foster  took  the  money  of  the 
minor  and  purchased  the  liquor  for  him  at 
a  saloon  in  which  he  was  not  interested, 
and  delivered  the  liquor  to  the  minor.  The 
court  said  that  Foster  was  not  the  actor  in 
making  the  sale  to  the  minor,  and  to  this 
extent  was  not  within  the  language  of  the 
statute,  which  prohibited  the  sale  of  whisky 
to  minors.  The  court  held,  however,  that 
following  the  rule  of  the  conmion  law  all 
persons  concerned  in  the  commission  of  a 
crime  less  than  a  felony.  If  guilty  at  all,  are 
principals,  and  that  Foster  was  guilty  be- 
cause be  aided  and  abetted  the  liquor  seller, 
which  was  the  offense  prohibited  by  the  stat- 
ute. The  court  said:  "However  men  com- 
bine, each  one  is  criminally  responsible  for 
what  he  i)ersonally  does,  •  *  •  for  the 
whole  of  what  he  assists  others  In  doing, 
and  for  all  that  the  others  do  through  his 
procurement  Bish.  St  Cr.  1 1024.  The  ap- 
pellant had  the  evil  design  of  procuring  a 
sale  of  liquor  to  a  minor,  and  his  act  directly 
and  Immediately  led  to  the  commission  of 
the  offense.  This  made  him  a  principal  in 
the  offense." 

In  the  application  of  this  rule  in  the  case 
of  Dale  v.  State,  90  Ark.  579,  120  S.  W.  389, 
the  court  said:  "It  has  often  been  ruled 
that  one  who  aids  another  In  the  sale  of 
whisky  contrary  to  law  is  guilty  as  a  prin- 
cipal offender,  no  matter  what  subterfuge  is 
resorted  to,  or  what  means  are  employed  to 
accomplish  the  sale." 

Again  the  court  said:  "One  might  be  in- 
terested in  the  sale  and  aiding  the  seller, 
and  yet  have  no  Interest  In  the  whisky  be- 
ing sold.  One  might  be  employed  by  another 
to  assl^  him  In  making  a  sale,  and  act  as 
bis  agent  in  making  the  sale  of  a  commodity, 
and  yet  have  no  interest  whatever  in  the 
thing  being  sold.  He  might  be  interested  in 
the  proceeds  of  the  sale,  or  Interested  in 
making  the  sale  because  of  some  pecuniary 
or  other  benefit  that  he  expected  to  reap  from 


it  and  yet  not  have  any  Interest  in  the  thing 
that  was  being  sold.  The  distinction  is  clear, 
and  it  te  vltel." 

Under  the  fiicts  of  the  present  case,  the 
defendant,  Bobo,  aided  Russell  in  making 
the  sale  of  the  whisky  to  Mulkey,  and  there- 
by became  a  principal  in  the  offense.  Mulkey 
did  not  know  that  Russell  was  engaged  in 
the  Illegal  sale  of  whisky.  He  came  into  the 
restaurant  where  Bobo  was  working  and 
asked  him  If  he  could  get  him  any  whisky, 
and  gave  him  money  to  pay  for  it  with.  Bo- 
bo went  out  and  got  the  whisky  from  Rus- 
sell, and  came  back  and  delivered  it  to  Mul- 
key. 

On  cross-examination  he  was  asked,  "How 
Tome  you  to  know  where  to -get  that  whis- 
ky?" To  which  he  answered:  "The  man 
that  was  selling  It  had  been  around  there, 
and  told  me  that  if  I  wanted  any  he  had 
some  for  sale,  and  told  me  where  to  find  him 
at"  We  quote  further  from  his  cross-exam- 
ination, as  follows:  "Q.  How  come  this 
man  coming  around  up  there  telling  you  he 
had  whisky  to  sell,  and  you  could  get  some 
any  time  you  wanted  to?  A.  Well.  I  guess 
he  knew  that  I  was  in  a  public  place —  Q. 
In  fact,  he  asked  you  to  turn  everything  you 
could  his  way?  A.  No,  sir.  I  bought  It  for 
myself  before—  Q.  Well,  he  told  you  that 
if  anybody  come  around  there  that  wanted 
whisky  yon  could  get  it,  didn't  he?  A.  No, 
sir.  He  Just  told  me  I  could  get  some  if  I 
wanted  it" 

While  Bobo  says  he  procured  the  liquor 
from  Russell  at  the  request  of  Mulkey,  with 
money  furnished  by  him  for  the  purpose, 
still  he  admits  that  Russell  was  not  known 
to  the  buyer,  and  had  told  him  that  he  had 
liquor  for  him  whenever  he  wanted  it  This 
shows  that  Bobo  was  a  necessary  factor  in 
making  the  sale,  and  that  he  acted  for  the 
seller  as  well  as  the  buyer,  and  as  such  in- 
termediary, he  was  interested  in  the  sale  of 
the  liquor,  within  the  rule  announced  in  the 
case  of  Dale  v.  State,  supra,  and  became 
thereby  a  principal  offender. 

The  Judgment  will  be  affirmed. 

McOULLOCH,  O.  J.,  concurring. 


IjAY  v.  BROWN  et  aL 
(Supreme  Court  of  Arkansas.    Dec.  2,  1912.) 
1.  Contracts  (§  130*)   —  Validity  —  Re- 

STBAiNT  or  BiDDirro  AT  Execution  Saus. 
An  a|;reement  by  the  holder  of  a  judg- 
ment agamst  a  decedent's  estate  that  as  to 
certain  land  the  judement  should  be  enforced 
only  as  to  a  one-hali  interest,  whereas  a  two- 
thirds  Interest  might  have  been  subjected  in 
consideration  that  the  other  party,  an  assignee 
of  decedent's  widow's  Interest,  would  not  bid 
at  a  sale  under  such  judgment,  was  not  invalid 
as  being  against  public  policy;  no  other  at- 
tempt to  restrict  competition  at  the  sale  being 
shown. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |{  664-668;    Dec.  Dig.  {  130.*] 
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2.  CONTBACTB    (i   71*)— CONSIDEBATION— SOT- 
FICIENCT. 

The  judgment  creditor's  reUngulsbment  of 
right  to  subject  the  full  two-thirda  interest 
in  the  land  to  her  judgment,  and  the  other 
party's  forbearance  to  bid  at  the  sale,  consti- 
tuted sufficient  consideration  to  support  the 
contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  SS  295,  296,  298,  316-324,  327; 
Dec.  Dig.  I  71.*] 

3.  OONTBACTB    (I  71*)— CONBIDEBATIOH— StTF- 

FICIENCT. 

A  consideration  such  as  will  support  a 
contract  need  not  be  a  thing  of  pecuniary  val- 
ue or  even  reducible  to  money  value;  waiver 
of  a  legal  right  at  the  request  of  another  par- 
ty being  snfScient  consideration  for  a  promise. 
[Eid.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  «  .295,  296,  298,  316-324,  327;. 
Dec.  Dig.  I  71.*] 

Appeal  from  Benton  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  Clara  Lay  against  Isabell  Brown 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

W.  E.  Lynn,  a  resident  of  Missouri,  died 
without  children,  leaving  a  widow,  and,  at 
the  time  of  his  death,  owned  certain  real  es- 
tate In  Benton  county,  Ark.  Clara  Lay  re- 
covered Judgment  against  his  estate  for  $830 
and  costs.  The  estate  was  administered  In 
Missouri  and  only  a  portion  of  the  claim 
paid.  Suit  was  filed  on  the  judgment  In  Ben- 
ton county  and  a  decree  rendered  for  the  bal- 
ance due  and  ordering  the  sale  of  decedent's 
undivided  interest  In  the  land.  Proceeding  un- 
der the  decree,  only  an  undivided  one-half  In- 
terest In  the  land  was  sold  by  the  appellant ; 
it  being  assumed  that  the  widow  was  entitled 
to  one-half  of  the  lands  of  her  deceased  hus- 
band, there  being  no  children,  and  the  statute 
providing  that  she  shall  be  endowed  with 
one-third  of  the  real  estate  only,  as  against 
creditors,  being  overlooked. 

S.  A.  Robinson,  one  of  the  appellees,  ac- 
quired the  Interest  of  Sarah  Lynn,  the  wid- 
ow. In  the  lands  from  her  heirs  and  devisee, 
and  claimed  to  be  the  owner  of  an  undivided 
half  of  the  land  at  the  time  of  the  sale.  On 
the  day  of  the  sale,  under  the  decree  it  was 
claimed  that  appellant  was  entitled  to  sub- 
ject a  two-thirds  interest  In  the  land  to  the 
payment  of  her  debt,  and  prior  to  the  sale 
Clara  Lay  agreed  with  the  representatives 
of  the  owner  of  the  other  interest  that  she 
would  make  no  further  claim  against  appti- 
lee  for  the  one-sixth  interest,  which  she  was 
entitled  under  the  law  to  have  subjected  to 
the  payment  of  her  debt  if  said  Robinson, 
who  was  present  for  the  purpose  of  bidding, 
would  not  bid  at  the  sale  of  the  land  for  the 
payment  of  her  judgment.  Appellee  Robin- 
son did  not  bid  at  the  sale,  In  accordance 
with  the  agreement,  and  the  one-half  interest 
sold  was  purchased  by  appellant  for  $300. 
Later  appellant  brought  this  suit  to  subject 
the  one-sixth  Interest  In  the  lands  to  sale. 
The  whole  property  was  sold,  and  $169,  the 


value  of  that  Interest,  brought  Into  court  and 
kept  subject  to  appellant's  right  to  recover. 
The  court  held  that  the  agreement  as  made 
by  the  parties  should  be  enforced,  and  that 
the  appellant  could  not  thereafter,  in  viola- 
tion of  her  agreement,  recover  the  money 
representing  the  one-sixth  interest  of  said  es- 
tate. From  the  decree  denylns  the  relief^ 
this  appeal  comes. 

Bice  &  Dickson,  of  BentonvUle,  for  appe- 
lant W.  D.  Mamdc,  of  Bentonvlllek.fiir  ap- 
pellees. 

KIR8X,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  for  appellant  that 
no  such  agreement  was  made  as  claimed  by 
aiq;>eUee,  and  that,  if  made,  It  was  invalid, 
being  against  public  policy  and  without  con- 
sideration, and  not  bindiitg  against  her.  The 
testimony  was  sufficient  to  warrant  the  land- 
ing of  the  ciiancellor  that  appellant  agreed  to 
refrain  from  any  further  proceeding  Bgnlnst, 
the  estate  of  W.  EL  l^nn  and  Sarah  I^nn. 
so  far  as  this  land  was  concerned,  in  .consid- 
eration that  appellee  Robinson  would  refrain 
from  bidding  at  the  sale  of  the  interest  in 
the  lands  ordered  sold  for  the  satisfaction  of 
her  judgment  against  the  estate,  at  which 
sale  Robinson  did  not  bid,  and  said  half  in- 
terest was  purchased  by  appellant  There  is 
no  testimony  tending  to  show  that  there  was 
any  conspiracy  to  prevent  competition  at  the 
public  sale  of  the  lands,  or  to  stifle  bidding, 
further  than  as  the  agreement  on  the  part 
of  Robinson  not  to  bid  would  have  such  ef- 
fect Without  doubt  he  had  the  right  to  bid, 
and  having  succeeded  to  the  rights  of  the 
heirs  or  devisees  of  the  widow,  Sarah  Lynn, 
in  the  lands  ordered  to  be  sold,  whl<di  inter- 
est, he  understood  at  the  time  of  his  pur- 
chase, amounted  to  an  undivided  half,  was  at 
the  sale,  as  he  said,  for  the  purpose  of  pro- 
tecting his  interest  by  bidding.  He  did  not 
bid,  and  the  half  interest  In  the  lands  sidd 
was  purchased  by  appellant  at  the  8al&  Be 
refrained  from  bidding  on  the  express  i»x>m- 
ise  of  appellant,  as  the  chancellor  found, 
that  there  would  be  no  further  proceeding 
against  the  estate  of  Lynn  to  subject  an.v 
irreater  interest  in  the  lauds  to  the  payment 
of  the  debt  than  they  already  sold.  Appel- 
lant was  aware  at  the  time  of  making  sncfa 
agreement  that  another  one-sixth  interest  in 
the  land  could  be  subjected  to  the  payment 
of  her  claim. 

In  Hopkins  v.  Soslgn,  122  N.  X.  144,  25 
N.  B.  306,  9  'Ll  B.  A.  731,  the  court,  review- 
ing many  of  the  older  cases  In  which  t 
stricter  doctrine  was  announced,  said;  'The 
court  will  now  look  to  the  Intention  of  the 
parties,  and  if  they  be  ta.lr  and  honest  and 
the  primary  purpose  be  not  to  suppress  com- 
petition but  to  protect  their  own  rights,  and 
there  be  no  fraudulent  purpose  to  defraud 
others  interested  in  the  result  of  the  sale. 


•For  other  caaas  m«  same  topic  and  sactlon  NUMBER  In  Oao.  Dig.  *  Am.  Dig.  Kay-No.  Sarlaa  ft  Rep'r  ladaxv 


Digitized  by 


Google       j 


Ark.) 


O,  O.  £M£BSOK  A  CO.  y,  STEVENS  aROCER  00. 


1003 


the  agreement  may  be  upbeld.  The  question 
Is  one  of  fact  to  be  determined  by  tt)e  trial 
court  upon  the  evidence  before  it"  The  pri- 
mary purpose  of  this  agreement  was  not  to 
prevent  competition  at  the  sale  nor  to  stifle 
the  bidding,  bnt  to  protect  the  rights  of  the 
parties,  so  far  as  the  evidence  shows,  and  it 
was  not  an  agreement  against  public  iwllcy 
and  void  on  that  account 

[2, 3]  If  the  land  sold  brought  less  than  its 
reasonable  market  value,  It  does  not  appear 
from  the  evidence,  and.  If  the  agreement  of 
appellee  not  to  bid  had  resulted  in  such  ef- 
fect those  Interested,  on  that  account,  had 
their  remedy  In  an  application  to  set  the  sale 
aside.  Neither  can  it  be  said  that  the  agree- 
ment of  appellant  was  without  consideration; 
the  agreement  of  appellee  not  being  in  contra- 
vention of  public  policy.  A  consideration 
need  not  be  a  thing  of  pecuniary  value,  or 
even  reducible  to  a  money  value;  A  walvor 
of  a  legal  rl^t  at  the  request  oD  anotbor 
party  is  sufficient  consideration  for  a  prom- 
ise. Certainly  Robinson  bad  the  right  to  bid 
at  the  sale,  and  he  thought  it  was  necessary 
in  order  to  protect  the  interest  in  the  lands 
which  he  had  purchased,  and  intended  to  do 
80.  Appellant  procured  him  to  refrain  from 
exercising  his  right,  agreeing.  In  considera- 
tion therefor,  to  relinquish  her  right  to  pro- 
ceed against  the  lands  in  controversy  for  a 
further  Interest  than  that  ordered  to  be  sold. 
There  was  a  consideration,  certainly,  of  for- 
bearance on  the  part  of  Robinson,  and  with- 
out doubt  upon  the  part  of  appellant,  to  re- 
linquish a  thing  of  value  by  such  agreement 
9  C^a  811-315;  Sykes  v.  LalTerry,  27  Ark. 
409;  Heltsch  v.  Cole,  47  Minn.  321,  60  N.  W. 
235;  Hopkins  v.  Ensign,  supra. 

Fluding  no  error  in  the  record,  the  decree 
la  affirmed. 


C.  C.  EMERSON  &  CO.  v.  STEVENS 
GROCER  CO. 

(Supreme  Court  of  Arkansas.    Nov.  25,  1912.) 

1.  Tbiai.  ({  260*)  —  Request  fob  Instbuo- 
TioNS— Instructions  Axbeadt  Givkn. 

In  an  action  for  breach  of  a  contract  to  sell 
and  deliver  a  car  load  of  potatoes,  a  requested 
instruction  that  the  burden  of  proof  was  upon 
the  buyer  to  show  by  a  preponderance  of  the 
evidence  that  the  seller  accepted  his  counter 
proposition  was  properly  refused,  where  the 
court  had  already  instructed  that  the  jury 
must  find  that  the  seller  accepted  the  buyer's 
offer,  and  agreed  to  deliver  at  a  different  place 
at  the  same  price  that  it  had  previously  quoted 
for  delivery. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  651-659;  Dec  Dig.  {  260.*] 

2.  Sales  (|  181*) — ^Acceptance— Admissibii,- 
ITT  OF  Evidence — Retention  of  Check. 

The  fact  that  the  seller  retained  the  buyer's 
check  for  an  unreasonable  time  without  notify- 
ing the  buyer  that  he  only  retained  it  pending 
negotiations  as  to  the  terms  of  the  contract  of 
sale,  or  that  he  failed  to  return  it  within  a  rea- 


sonable time,  was  admissible  upon  the  issue  of 
acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  473-491 ;   Dec.  Dig.  f  181.*] 

3.  Sales  (§  182*)— Execution  of  Contbaot— 
Question  fob  Jubt. 

Where  the  seller  upon  receipt  of  an  order 
for  goods  required  a  cash  payment,  and  the 
payment  of  an  additional  rate  for  delivery  at  a 
different  place  from  that  for  which  it  bad  quoted 
prices,  and  the  buyer  sent  a  check  asking  a 
reduction  in  rate,  and  the  seller  cashed  the 
check  and  retained  the  proceeds  without  imme- 
diate notice  to  the  buyer,  the  question  whether 
the  seller  accepted  the  check  understanding  that 
it  had  been  sent  on  the  condition  that  if  ac- 
cepted, it  would  be  an  acceptance  of  the  buyer's 
counter  offer,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  H  492-495 ;   Dec.  Dig.  {  182.*] 

4.  Sales  (|  23*)— Requisites  of  Contbaot — 
Offeb  to  But  and  Acceptance. 

Where  an  offer  to  buy  goods  is  made  and 
the  time  of  acceptance  is  not  limited,  the  offer 
is  open  until  accepted  or  rejected,  provided  that 
be  done  within  a  reasonable  time. 

[B!d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §i  44-48;    Dec  Dig.  i  23.*] 

6.  Tbial  (§  279*)  —  Instruotionb  —  Specific 

Objection. 

Where  an  instmction  is  not  satisfactory 
to  a  party  because  confusing  or  misleading,  he 
should  specifically  point  out  such  objection,  so 
that  the  court  might  have  opportuuity  to  cor- 
rect it 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  690;    Dec.  Dig.  {  279.*] 

6.  Sales  (f  421*) — ^Aonoir  fob  Bbbaoh — ^Ir- 

stbuctionb.  , 

In  an  action,  for  breach  of  a  contract  to 
sell  and  deliver  goods,  where  the  seller  contend- 
ed that  the  buyer  unconditionally  retained  his 
check  for  such  an  unreasonable  time,  so  that  the 
jury  might  consider  or  infer  an  acceptance,  and 
the  buyer  contended  that  he  retained  the  check 
pending  further  construction  of  the  buyer's 
counter  proposition,  and  that  the  buyer  knew 
that  he  so  retained  it  instructions  that  the  jury 
must  find  that  the  buyer's  counter  proposition 
was  accepted  by  the  seller,  and  that  the  fact 
that  the  seller  received  and  deposited  the  Check 
was  only  evidence  of  acceptance,  that  if  ac- 
cepted with  the  intention  of  assenting  to  the 
counter  offer,  or  if  retained  an  unreasonable 
time  without  notice,  there  should  be  a  finding 
for  the  buyer;  fairly  submitted  the  respective 
theories  of  the  parties,  and  were  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1 1203 ;  Dec.  Dig.  |  421.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  B.  B.  Jeffery,  Judge. 

Action  by  the  Stevens  Grocer  Company 
against  C.  C.  Emerson  &  Co.  From  a  Judg- 
ment for  plaintiflT,  defendant  appeals.  Af- 
firmed. 

Jno.  W.  &  Jos.  M.  Stayton,  of  Newport, 
for  appellant  Jones  &  Campbell,  of  New- 
port, for  appellee. 

HART,  J.  This  Is  the  second  appeal  In 
this  case.  The  first  appeal  is  reported  in 
95  Ark.  421,  130  S.  W.  541,  under  the  style 
of  Emerson  t.  Stevens  Grocer  Co.  The  is- 
sues and  facts  are  fully  stated  In  that  de- 
cision, and,  as  counsel  for  appellants  con- 
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cede  that  the  facts  on  tbe  retrial  of  the  case 
are  the  same,  tliey  need  not  be  restated  here. 
Appellee  brought  this  suit  against  appellants 
to  recover  damages  for  failure  to  deliver  a 
car  of  potatoes  which  the  former  alleges  the 
latter  had  sold  it  There  was  a  verdict  and 
Judgment  for  the  appellee,  and  the  case  Is 
here  on  appeal. 

[1]  It  Is  first  contended  by  counsel  for 
appellants  that  the  court  erred  In  refusing 
to  give  instruction  numbered  6  asked  by 
them.  The  Instruction  is  as  follows:  "The 
burden  of  proof  Is  upon  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  the 
defendant  accepted  plaintiff's  counter  propo- 
sition." There  was  no  error  In  this.  In 
structlou  numbered  1,  given  by  the  court, 
Is  In  part  as  follows:  "The  first  contract 
between  the  parties  has  been  abandoned  by 
the  plaintiff,  and  the  only  thing  left  in  tbe 
case  and  the  only  question  for  you  to  decide 
is  whether  or  not  the  defendants  accepted 
tbe  said  counter  proposition,  and  agreed  to 
deliver  the  potatoes  at  Marianna  at  the  same 
prices  it  had  quoted  for  their  delivery  at 
Newport,  and,  before  you  can  find  for  the 
plaintiff,  you  must  find  from  a  preponderance 
of  the  evidence  in  this  case  that  the  defend- 
ants did  accept  the  offer  thus  made  by  plain- 
tiff, and  did  agree  to  deliver  said  potatoes 
at  Marianna  at  the  same  prices  that  it  bad 
previously  quoted  for  a  delivery  of  them  at 
Newport"  .It  will  be  observed  that  the  con- 
cluding part  of  this  Instruction  Is  practically 
the  same  as  instruction  numbered  6  request- 
ed by  appellants  and  refused  by  the  court 
Tbe  court  instructed  the  Jury  as  follows: 
No.  3:  "7ou  are  instructed  that  the  re- 
quest of  the  plaintiff  contained  In  its  letter 
of  January  6th  was  a  counter  proposition  to 
buy  a  car  of  potatoes  for  delivery  at  Mari- 
anna at  the  same  price  as  quoted  by  the  de- 
fendants for  delivery  of  a  car  of  potatoes  at 
Newport,  and  that  you  must  find  that  this 
counter  proposition  was  accepted  by  the  de- 
fendant before  you  can  find  for  tbe  plain- 
tiff In  this  case,  and  that  the  receiving  and 
depositing  of  said  check,  for  $100  contained 
in  said  letter  of  January  6tb  was  not  an  ac- 
ceptance of  said  counter  proposition  in  it- 
self, but  merely  evidence  of  such  acceptance, 
and  that  it  Is  the  intent  with  which  such 
check  was  received  and  deposited  that  Is  to 
guide  you  In  determining  the  weight  to  be 
given  such  acts  as  showing  an  acceptance. 
Now  if  you  find  that  the  defendants  re- 
ceived and  deposited  said  check  upon  the 
terms  and  with  the  intention  of  assenting  to 
tbe  terms  of  said  counter  offer,  or  retained 
said  check  an  unreasonable  time  without 
notice,  then  you  will  find  for  the  plaintiff; 
but  If  yon  find  that  it  was  received  and 
deposited  and  merely  held  by  the  defendants 
for  a  reasonable  time,  pending  negotiations 
between  plaintiff  and  defendants  for  the  pur- 
chase of  the  Marianna  car,  such  holding 
would  not  be  an  acceptance  of  the  counter 


offer,  and  yon  will  find  for  the  defendants." 
No.  4:  "If  you  find  that  upon  the  plain- 
tiff ordering  a  car  of  potatoes  on  Newport 
quotations  delivered  at  Marianna,  defend- 
ants notified  plaintiff  that  delivery  at  Mari- 
anna would  require  a  deposit  of  $100  for 
future  delivery,  and  that  plaintiff  remitted 
the  amount  but  asked  a  modification  to  the 
Newport  rate,  and  if  you  further  find  that 
the  defendants  accepted  the  Cbedt  upon  the 
terms  and  in  assent  to  the  offer  set  out  In 
plaintiff's  letter  of  January  6th,  or  that 
under  the  circumstances  of  this  case^  tbe 
defendants  retained  such  check  for  an  un- 
reasonable time,  then  you  may  find  for  the 
plaintiff  tbe  amount  sued  for." 

It  ia  now  insisted  by  counsel  for  appel- 
lants that  the  court  erred  in  giving  instmc- 
tlon  numbered  4.  They  contend  that  the  two 
instructions  are  contradictory  and  confusing, 
and  say  that  the  Jury  must  have  understood 
instruction  numbered  4  to  mean  that  ap- 
pellants were  liable  if  they  retained  the 
check  for  an  unreasonable  length  of  time,  no 
matter  what  they  did  or  said  to  indicate 
their  refusal  to  accept  appellee's  offer;  that 
the  simple  retention  of  the  check  outweighed 
everything  else. 

[2]  In  the  former  opinion  the  court  said: 
"The  mere  retention  of  the  check  was  only 
evidence  of  such  acceptance,  and  not  con<du- 
slve  proof  thereof.  If  the  appellants  re- 
tained the  check  for  an  unreasonable  time 
without  notifying  appellee  that  they  only  re- 
tained it  for  the  purpose  of  waiting  negotia- 
tions looking  to  the  agreement  of  the  par- 
ties to  the  terms  of  the  contract  or  failed 
to  return  it  within  a  reasonable  time,  then 
tbe  Jury  might  infer  from  such  action  and 
conduct  on  the  part  of  appellants  that  they 
actually  did  accept  the  terms  of  the  offer 
contained  in  the  letter  of  January  6th  for 
the  purchase  of  the  potatoes.  We  think 
that  under  the  testimony,  It  was  a  question 
of  fact  for  the  Jury  to  determine  whether 
or  not  the  appellant  accepted  the  check  upon 
the  terms  and  in  assent  to  the  offer  set  ont 
in  appellee's  letter  of  January  6th,  or  wheth- 
er they  only  held  it  awaiting  negotiations, 
and  that  it  was  also  a  question  of  fact  for 
the  Jury  to  determine  whether  under  the 
circumstances  of  this  case  they  retained  it 
for  an  unreasonable  time."  By  the  letter  of 
January  6th  appellee  made  a  connter  prop- 
osition to  appellants  that  it  would  take  the 
car  of  potatoes  if  it  was  delivered  at  Mari- 
anna at  the  same  price  as  made  in  the  orig- 
inal proposition  of  appellants  for  delivery  at 
Newport  The  disputed  question  of  fact  in 
the  case  is  as  to  whether  appellants  accept- 
ed the  counter  proposition  of  appellee.  In 
our  former  opinion  we  held  that  the  fact  of 
appellants  retaining  the  check  sent  with  the 
counter  proposition  was  evidence  of  accept- 
ance, but  was  not  conclusive  thereof.  We 
reversed  the  case  because  the  court  In  effect 
told  the  Jury  that  tlie  retention  and  coUec- 
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tion  of  the  check  by  appellants  constituted 
as  a  matter  of  law  an  acceptance  of  the 
counter  proposition  made  by  appellee. 

[3, 4]  In  the  case  of  Kempner  t.  Cohn,  47 
Ark.  519, 1  S.  W.  869,  58  Am.  Kep.  775,  which 
waa  dted  In  our  decision  on  the  former 
appeal,  it  was  held  that,  where  an  offer  Is 
made  and  the  time  of  acceptance  Is  not  limit- 
ed, the  proposition  Is  open  until  It  la  accept- 
ed or  rejected,  provided  an  answer  is  given 
in  a  reasonable  time.  In  the  decision  on  the 
former  appeal,  we  held  that  under  the  facts 
and  circumstances  of  this  case  It  was  a  ques- 
tion of  fact  for  the  Jury  whether  appellants 
retained  the  check  for  an  unreasonable  time, 
and  also  held  that.  If  appellants  did  retain 
the  check  for  an  unreasonable  time  without 
notifying  appellee  that  they  only  retained  it 
for  the  purpose  of  farther  negotiations  In  re- 
gard to  the  counter  proposition  made  to 
tbem  by  am>ellee,  the  jury  might  Infer  an  ac- 
ceptance. It  Is  the  contention  of  appellee 
that  appellants  unconditionally  retained,  the 
check  for  an  unreasonable  time,  and  that 
from  this  the  Jnry  might  infer  an  acceptance. 
On  the  other  hand,  appellants  claim  that 
they  retained  the  check  pending  further  ne- 
gotiations In  regard  to  the  counter  proposi- 
tion made  to  them  by  appellee  on  January 
6th,  and  that  the  facts  and  circumstances 
adduced  in  evidence  were  such  that  the  Jury 
should  And  appellee  had  notice  that  they  so 
held  it 

[t,  I]  Instructions  numbered  3  and  4  im- 
mediately followed  each  other,  and  it  is  evi- 
dent that  in  them  the  court  endeavored  to 
submit  to  the  Jury  the  respective  theories  of 
the  parties  to  the  suit.  If  Instruction  num- 
bered 4  was  not  satisfactory  to  appellants 
for  the  reason  that  they  thought  it  might  be 
confusing  and  misleading  to  the  Jury,  in 
fairness  to  the  court,  they  should  have  spe- 
dflcally  pointed  out  their  objections  to  it,  to 
the  end  that  the  court  might  correct  it  If 
they  had  done  so,  doubtless  the  court  would 
have  changed  the  verbiage  of  the  instruc- 
tion so  as  to  meet  their  objection.  Having 
failed  to  make  a  specific  objection  to  the  in- 
struction, we  do  not  think  tliat  the  Judgment 
should  be  reversed  for  giving  It 

We  think  that  the  respective  theories  of 
the  parties  in  regard  to  the  disputed  ques- 
tion of  fact  were  fairly  submitted  to  the 
Jury,  and  the  Judgment  will  be  affirmed. 


PUU^RTON  v.  HENRY  WRAPB  00. 

(Supreme  Court  of  Arkansas.     Dec.  2,  1912.) 

1.  Master  and  Servant  (§  217*)— "Assump- 
tion or  Risk"— Knowlkdoi. 

The  mle  that  an  employ^  is  presumed  to 
have  assumed  the  ordinary  risks  incident  to 
his  employment  is  subject  to  the  limitation  that 
he  mast  have  knowledge  not  only  of  the  exist- 
ence of  defects,  but  must  also  be  charged  with 
knowledge  that  the  defects  exposed  him  to  dan- 
ger;   but,  if  a  danger  is  so  obvious  as  to  be 


apparent  to  one. of  ordinary  intelligence,  an 
employ^  is  chargeable  with  Imowledge  thereof. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  674-600;  Dec.  Dig.  S 
217.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  589-591 ;   vol.  8,  pp.  7584,  7585.] 

2.  Master  and  Servant  (|  217*)— Injury  to 
Employ£— Assumption  op  Risk. 

An  experienced  operator  of  a  circular  saw 
in  a  lumber  mill  assumed  the  risk  of  being 
fatally  injured  by  a  piece  of  lumber  being 
thrown  back  by  the  saw,  due  to  want  of  a 
guard  and  to  the  fact  that  a  device  designed  to 
prevent  "pinching"  of  pieces  being  sawed  was 
Insufflcient,  especially  where  he  is  shown  to 
have  realized  uie  danger  through  having  made 
complaint  al>oat  the  defective  condition  before 
the  accident  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574r-600;  Dec  Dig.  { 
217.»] 

Appeal  from  Circuit  Court,  Green  County; 
W.  J.  Driver,  Judge. 

Action  by  Mary  B.  Fullerton,  administra- 
trix, against  the  Henry  Wrape  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
Affirmed. 


Appellant  brought  this  suit  against  appel- 
lee to  recover  damages  for  injuries  sustained 
by  her  husband  which  resulted  In  his  death 
and  which  were  received  while  he  was  In  the 
employment  of  appellee.  The  facts  are  as 
follows:  Appellee  was  a  corporation  engag- 
ed in  manufacturing  white  oak  heading  in  Its 
factory  at  Paragould,  Ark.  As  a  part  of  Its 
machinery  therefor  appellee  maintained  and 
operated  a  circular  ripsaw  attached  to  a  re- 
volving shaft  set  in  boxing  made  fast  to  a 
stationary  frame.  The  saw  was  18  inches 
in  diameter,  and  abont  one-tliird  of  it  extend- 
ed upwards  between  two  flat  boards  which 
constituted  a  table  on  top  of  the  framework. 
The  saw  revolved  very  rapidly  and  was  used 
to  rip  white  oak  heading,  which  is  a  piece  of 
white  oak  22  Inches  long,  three-quarters  of 
an  inch  thick,  and  from  6  to  12  Inches  wide. 
There  was  a  knife  or  spreader  made  of  iron 
or  steel  set  right  back  of  the  saw  to  keep  the 
boards  from  pinching  the  saw.  Appellee  op- 
erated a  number  of  ripsaws,  and  It  was  its 
custom  to  shut  down  four  times  a  day  for 
each  man  to  look  at  Iiis  saw  and  to  change 
the  saws  when  they  tiecame  dull  or  out  of 
set  It  was  the  sawyer's  duty  to  change  the 
saws  when  they  are  dull  or  out  of  set  On 
the  18th  day  of  August  1911,  Andy  E.  Fuller- 
ton  was  operating  said  ripsaw.  He  stood  In 
front  of  the  saw  in  the  usual  way  and  placed 
the  piece  of  white  oak  heading  against  the 
saw,  and  after  it  had  been  cut  for  a  distance 
of  16^  inches  the  back  part  of  the  saw  be- 
came pinched  in  the  piece  of  heading.  This 
had  the  effect  to  draw  the  piece  of  heading 
to  the  top  of  the  saw.  It  then  flew  back  and 
struck  Fullerton  in  the  abdomen  and  caused 
the  injuries  from  which  he  died  about  two 
days  later.  The  saw  in  question  was  un- 
guarded.   The  purpose  of  a  guard  on  a  saw 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  InU^xen 
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of  this  kind  is  to  prevent  the  piece  of  bead- 
ing from  flying  back  when  tlie  saw  becomes 
pinched. 

Appellant  adduced  evidence  tending  to 
show  that  the  saw  became  pinched  when  It 
was  dull  or  out  of  set.  The  evidence  for  the 
appellant  also  showed  that  the  spreader  on 
the  saw-rig  in  question  was  thinner  than  the 
saw  and  that  on  this  account  the  saw  might 
become  pinched;  that  the  purpose  of  the 
spreader  was  to  keep  that  part  of  the  head- 
ing which  had  been  cut  from  coming  togeth- 
er and  pinching  the  saw.  The  saw-rig  in 
question  bad  been  shut  down  1  hour  and  15 
minutes  before  the  accident  occurred,  but  the 
testimony  does  not  disclose  whether  the  saw 
was  changed  by  Fullerton  at  that  time  or 
not  The  man  who  operated  the  saw  just 
after  Fullerton  was  struck  by  the  piece  of 
heading  testified  that  the  saw  appeared  to 
be  dull,  but  that  he  could  not  tell  whether  It 
was  out  of  set  or  not  The  decedent  had 
worked  in  the  factory  of  appellee  for  six  or 
seven  years,  according  to  the  testimony  of 
one  witness.  His  son  testified  that  he  had 
worked  there  for  about  eleven  years.  For 
the  last  two  years  of  his  service  he  operated 
the  saw  in  question,  and  from  June  8d  to  Au- 
gust 18th,  the  time  of  the  accident,  he  oper- 
ated it  continuously.  Appellee  had  other 
saw-rigs  where  the  operator  stood  at  the  side 
of  the  machinery  to  operate  them.  They 
were  so  constructed  In  order  to  lessen  the 
danger  to  the  operator  from  the  pieces  of 
heading  flying  back  when  the  saw  became 
pinched.  On  the  day  of  the  accident  Fuller- 
ton  complained  to  the  manager  of  the  mill 
about  the  defective  condition  of  the  ripsaw 
and  saw-rig.  The  manager  told  him  to  go 
ahead  and  run  it  and  he  would  have  it  fixed. 
The  accident  occurred  two  or  three  hours 
after  this  conversation.  The  Jury  returned 
a  verdict  for  appellee,  and  the  case  is  here 
on  appeaL 

Johnson  &  Burr,  of  Paragould,  for  appel- 
lant Block  &  Kirsch,  of  Paragould,  for  ap- 
pellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  true,  as  contended  by  coun- 
sel for  appellant  that  the  rule  that  an  em- 
ploy6  is  presumed  to  have  assumed  the  or- 
dinary risks  incident  to  the  employment  In 
which  he  is  engaged  is  subject  to  the  limita- 
tion that  he  must  have  knowledge  not  only 
of  the  existence  of  defects,  but  must  also  be 
charged  with  knowledge  that  the  defects  ex- 
posed him  to  danger.  It  is  equally  well  set- 
tled, however,  that  if  the  danger  arising  from 
the  defects  is  so  obvious  as  to  be  apparent  to 
a  person  of  ordinary  Intelligence,  the  law 
will  charge  the  servant  with  the  knowledge 
of  the  danger.  Davis  v.  Railway,  53  Ark. 
117,  13  S.  W.  801,  7  L.  B.  A.  283;  Clark 
Lumber  Co.  v.  Northcutt,  95  Ark.  291,  129  S. 
W.  88;  Asher  v.  Byrnes,  141  8.  W.  1176; 
Railway  v.  Owens,  145  8.  W.  879. 


[2]  The  trial  judge  recognized  the  princi- 
ple that  the  servant's  knowledge  of  a  defect 
is  a  bar  to  Us  action  only  when  It  was  ap- 
parent that  he  understood  the  risks  created 
by  that  defect  but  considered  that  the  dan- 
ger arising  from  using  the  machinery  in  its 
alleged  defective  condition  was  unmistakably 
obvious  to  the  decedent  For  this  reason  the 
instructions  given  by  the  court  limited  ai>- 
pellant's  right  to  recover  to  the  sole  issue  of 
decedent's  complaint  about  the  defective  con- 
dition of  the  machinery  and  the  master's 
promise  to  repair.  Upon  this  action  of  the 
court  counsel  tor  appellant  assign  error. 

AU  of  the  witnesses  testified  that  the  saw 
revolved  very  rapidly,  and  that  when  it  be- 
came pinched  for  any  reason  the  piece  of 
heading  which  was  being  sawed  woald  be 
forced  to  the  top  of  the  saw  and  would  then 
fly  back  with  considerable  force.  The  pur- 
pose of  the  spreader  was  to  keep  the  piece 
of  beading  from  pinching  the  saw,  and  the 
purpose  of  a  guard  was  to  keep  the  piece  of 
heading  from  flying  back  and  striking  the 
operator  when  the  saw  became  pinched.  The 
decedent  had  worked  at  appellee's  mill  for 
a  period  of  time  variously  estimated  from 
seven  to  eleven  years,  and  had  worked  at  the 
saw  in  question  at  Intervals  for  two  years 
just  preceding  the  accident  He  commenced 
regularly  to  operate  the  saw  on  the  3d  of 
July  preceding  the  accident,  and  worked  there 
up  to  the  time  of  the  accident  which  occur- 
red on  the  18th  of  August  It  was  the  saw- 
yer's duty  to  remove  the  saw  when  it  became 
dull  or  out  of  set  The  decedent  was  a  saw- 
yer of  experience,  and  the  fact  that  the  saw 
was  unguarded  and  that  the  spreader  was 
thinner  than  the  saw,  and  on  this  account 
was  likdy  to  cause  the  saw  to  become  pinch- 
ed, are  facts  that  were  obvious  to  the  dece- 
dent This  is  conceded  by  counsel  for  appel- 
lant, but  they  contend  that  the  decedent  did 
not  realize  or  appreciate  the  danger  from 
using  the  saw  in  its  defective  condition.  But 
it  seems  to  us  that  the  danger  arising  from 
the  defective  conditions  as  they  are  alleged  to 
have  existed  were  equally  obvious  to  the  de- 
cedent As  we  have  already  seen,  the  testi- 
mony shows  that  they  were  known  to  all  the 
other  servants  of  the  company  who  bad  no 
more  experience  in  the  use  of  the  saws  than 
had  the  decedent  If  the  danger  was  obvious 
and  patent  to  them,  it  was  equally  so  to  the 
decedent  when  his  age  and  exiierience  in  the 
use  of  machinery  is  taken  into  consideration. 

Moreover,  the  testimony  of  the  appellant 
shows  that  the  decedent  made  complaint 
about  the  defective  condition  of  the  machin- 
ery on  the  very  day  of  the  accident  and  the 
master  promised  to  repair  it  The  fact  that 
he  made  the  complaint  is  inconsistent  with 
the  idea  that  he  did  not  realize  the  danger 
from  using  it  in  its  alleged  defective  condi- 
tion, and  shows  that  he  appreciated  the  dan- 
ger which  might  result  from  a  continued  use 
of  the  machinery  before  the  alleged  defects 
had  been  remedied. 
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No  other  assignments  of  error  are  urged 
for  a  reveraal  of  the  Judgment,  and  the  Judg- 
ment will  be  affirmed. 


HEARIN  et  aL  t.  UNION   SAWMIIiL  00. 

et  al. 
(Snpreme  Oonrt  of  Arkansas.     Dec.  0,  1912.) 

1.  Loos  AND  LOOOINO  (|  8*)— OONVETARCES 

—CoHSTBDCTiow— "Old-Field  Pinb." 
A  timber  deed,  which  conveyed  all  the  pine 
timber  10  inches  and  up,  includes  every  kind 
of  pine  on  the  land,  regardless  whether  it  is 
worth  sawing,  and  so  includes  old-field  pine,i' 
which  is  pine  that  grows  on  land  that  has  heen 
once  farmed. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
I'Ogging,  Cent  Dig.  H  6-12 ;    Dec.  Dig.  S  3.*] 

2.  EVIDENCE   (S   461*)   —    DOCUMENTABT    BVI- 
DENCE— PaBOL    KvidEKCE    RULE. 

Where  a  timber  deed  conveyed  all  the  pine 
timber  10  inches  and  up,  thus  including  old- 
field  pine,  parol  evidence  was  inadmissible  to 
jihow  that  ft  was  not  intended  by  the  parties 
to  include  such  timber. 

fEd.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  ii  2129-2183;  Dec.  Dig.  §  461.*] 

8.  Reformation   of   Instsckents   ({   23*) — 
— Right  to  Cobuection— Mistake. 

Where  a  timber  deed  included  all  the  pine 
timber  10  inches  and  up,  and  had  been  read  by 
the  grantors,  who  upon  a  subsequent  correc- 
tion of  the  deed  made  no  objection  to  that  de- 
scription, they  are  not  entitled  to  have  it  re- 
formed at  a  later  time  on  the  ground  that  the 
description  was  inserted  by  the  grantee's  fraud 
or  through  mistake. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  82;    Dec.  Dig.  8 

4.  BVIDKHCE  (§  130*)— Relevahot. 

In  an  action  by  the  grantors  to  reform 
their  timber  deed,  evidence  that  the  purchaser's 
grantee  who  was  made  a  party  solely  for  that 
reason,  had  urged,  in  an  action  between  other 
parties,  a  contention  similar  to  that  of  the 
grantors,  is  irrelevant. 

[EH.  Note.— For  other  cases,  see  Evidence, 
Otot  Dig.  I  403;    Dec.  Dig.  {  130.*] 

Appeal  from  Union  Chancery  Court;  J.  M. 
Barker,  Chancellor. 

Action  by  J.  F.  Hearln  and  another  against 
the  Union  Sawmill  Company  and  another. 
From  a  decree  for  defendants,  plalntUfs  ap- 
peaL    Affirmed. 

J.  B.  Moore,  of  El  Dorado,  and  Warren  & 
Smith,  of  Camden,  for  appellants.  Oaughan 
&  Slfford  and  Powell  &  Taylor,  all  of  0am- 
dea,  for  appeUee& 

HART,  J.  J.  F.  and  J.  C.  Hearln  were  In 
1906  the  owners  of  a  tract  of  land  in  Union 
county,  Ark.,  on  which  grew  oak  and  pine 
timber.  On  the  27th  day  of  March,  1905, 
tbey  conveyed  to  the  Sammltt  Lumber  Com- 
pany, a  corporation,  "all  the  pine  and  oak 
timber  ten  Inches  and  up"  on  said  land. 
Eight  ye^rs  was  given  In  the  deed  to  remove 
the  timber.  Subsequently  It  was  discovered 
by  the  parties  that  a  mistake  had  been  made 
In  the  description  of  the  land,  and  a  new 


deed  was  executed  on  the  19th  day  of  June, 
1906,  and  the  timber  was  again  described  as 
"all  the  pine  and  oak  timber  ten  inches  and 
up."  The  tract  of  land  In  question  contained 
both  virgin  and  old-field  pine.  "Old-fleld 
pine"  Is  pine  that  grows  on  land  that  has 
been  once  farmed.  In  1909  the  Summitt 
Lumber  Company  conveyed  the  timber  so 
purchased  by  It  to  the  Union  Sawmill  Com- 
pany, another  corporation.  All  the  deeds 
referred  to  were  filed  for  record.  The  Sum- 
mitt Lumber  Company  began  to  cut  and  re- 
move the  old-field  pine,  as  well  as  the  virgin 
pine.  The  Hearlns  claimed  that  the  old- 
fleld  pine  was  not  embraced  In  the  timber 
deed  given  by  them  to  the  Summitt  Lumber 
Company,  and  in  1909  they  conveyed  "an 
undivided  half  interest  in  and  to  all  the  old- 
fleld  pine  tlmbffl:  ten  inches  and  upwards  at 
the  stump"  standing  and  growing  on  said 
land  to  T.  W.  Ramsey,  J.  W.  Warren,  and 
0.  W.  Smith,  upon  consideration  that  their 
grantees  should  bear  the  expenses  of  litiga- 
tion in  a  suit  against  the  Summitt  Lumber 
Company  to  recover  the  old-field  pine.  This 
suit  was  Instituted  In  the  chancery  court  by 
J.  F.  Hearln,  J.  C.  Hearln,  T.  W.  Ramsey, 
J.  W.  Warren,  and  C.  W.  Smith  against  the 
Union  Sawmill  Company  and  Summitt  Lum- 
ber Company.  The  plalntlfFs  alleged  in  their 
complaint  that  the  old-field  pine  was  not  em- 
braced In  the  grant  of  timber  to  the  Sum- 
mitt Lumber  Company,  and  also  alleged  that 
the  language  used  in  the  deed  was  inserted 
by  fraud  or  mistake,  and  that  it  was  not  in- 
tended by  the  parties  that  the  old-fleld  pine 
should  be  conveyed.  The  prayer  of  the  com- 
plaint is  that  the  timber  deeds  be  canceled 
as  a  cloud  upon  plaintiffs'  title,  and  that 
they  be  reformed  to  conform  to  the  Intention 
of  the  parties  and  for  damages.  The  de- 
fendants deny  the  allegations  of  fraud  and 
misrake  and  aver  that  the  old-field  pine  was 
conveyed  under  the  timber  deeds.  Evidence 
was  introduced  by  both  parties  to  sustain 
their  respective  contentions.  The  chancellor 
found  In  favor  of  the  defendants,  and  plaln- 
tlils  have  appealed. 

C.  W.  Curphey  was  the  agent  of  the  Sum- 
mitt Lumber  Company  in  purchasing  the 
lands  from  J.  F.  and  J.  C.  Hearln.  It  ap- 
pears that  Mrs.  J.  C.  Hearln  owned  a  part 
of  the  land,  and  her  husband,  J.  F.  Hearln, 
owned  a  part  Both  testified  It  was  under- 
stood between  them  and  Curpney,  at  the 
time  the  purchase  of  the  timber  was  made 
and  the  deed  to  the  same  was  executed,  that 
the  old-fleld  pine  was  not  to  be  Included. 
They  said  that  at  that  time  old-field  pine 
had  no  market  value  and  that  Curphey  re- 
fused to  purchase  it;  that  there  was  no 
market  value  for  old-fleld  pine  in  that  part 
of  the  country  until  in  1906  and  1907.  Oth- 
er evidence  Introduced  by  them  tended  to 
show  that  the  mill  operators  did  not  begin 
to  purchase  old-fleld  pine  and  saw  It  into 


*ror  otbar  r.ues  see  aun*  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dls.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Cjoogle 


1008 


161  SOUTHWBSTBBN  BBPOBTBB 


(AriE. 


lumber  until  the  latter  part  of  1906.  They 
eald  that  the  old-fleld  pine  bad  more  Imots  In 
it  than  the  virgin  pine,  and  for  that  reason 
could  not  be  profitably  sawed  into  lumber  at 
the  time  the  timber  in  question  was  conveyed 
to  the  Summitt  Lumber  Company  in  the 
spring  of  1905.  Afterwards  they  said  that 
the  price  of  lumber  began  to  rise,  and  It  was 
not  until  then  that  the  sawmill  operators 
began  to  purchase  old-field  pine.  The  Hear- 
ins  also  testified  that  one  of  the  agents  of 
the  Summitt  Lumber  Company  began  to  es- 
timate the  old-field  pine  in  cfuestion  In  1907, 
and  that  they  told  him  that  the  old-field  pine 
was  not  embraced  In  the  deed  made  by  them 
to  the  Summitt  Lumber  Company.  The 
agent  who  made  the  estimate  denied  that 
they  made  any  objection  at  the  time,  and 
denied  that  they  contended  that  the  old-field 
pine  was  not  Included  in  the  deed  during  the 
time  he  was  making  the  estimate. 

The  evidence  on  the  part  of  the  defend- 
ants tended  to  show  that,  at  the  time  the 
Summitt  Lumber  Company  purchased  the 
timber  from  the  Hearlns,  It  and  other  saw- 
mill operators  were  purchasing  old-field  pine 
and  sawing  it  into  lumber.  Some  of  the  wlt- 
nes.se8  said  they  began  to  purchase  old-fleld 
pine  and  saw  It  into  lumber  as  early  as  1903, 
and  some  place  the  date  In  1904. 

[1,J]  It  Is  first  contended  by  counsel  for 
the  plalntifFs  that  old-field  pine  is  not  Includ- 
ed in  the  description  "all  the  pine  and  oak 
timber  ten  inches  and  up."  We  think  they 
are  not  correct  In  this  contention.  These 
general  words  aptly  Include  every  idnd  of 
pine  on  the  lands.  The  language  used  Is 
broad  enough  to  cover  the  old-fleld  pine.  It 
does  not  make  any  difterence  whether  or  not 
it  was  profltable  at  that  time  to  saw  old-fleld 
pine,  for,  as  we  have  already  seen,  the  lan- 
guage of  the  deed  is  not  merchantable  tim- 
ber, but  Is  "all  the  pine  and  oak  timber  ten 
inches  and  up."  Since  the  language  of  a 
deed  is  broad  and  comprehensive  enough  to 
cover  all  the  pine  timber  that  may  be  found 
on  the  land  of  a  certain  description.  It  is  not 
material  to  the  effect  of  the  deed  that  the 
parties  in  fact  contemplated  at  the  time  that 
a  particular  kind  of  pine  timber  found  on  the 
land  should  not  be  included  under  the  terms 
of  the  deed.  This  Is  so  because  the  natural 
and  ordinary  meaning  of  the  language  used 
In  the  deed  is  broad  and  comprehensive 
enough  to  Include  the  old-fleld,  as  well  as 
the  virgin,  pine.  To  allow  the  plaintiffs  to 
show  by  parol  proof  that  it  was  not  so  In- 
tended would  be  to  contradict  or  vary  the 
written  instrument,  which  is  contrary  to  the 
settled  rule  In  this  state.  Cherokee  Const. 
Co.  V.  Prairie  Creek  Coal  Mining  Co.,  144  S. 
W.  927;  Boston  Store  v.  Schleuter,  88  Ark. 
213,  114  S.  W.  242;  Cox  v.  Smith,  99  Ark. 
218,  138  a  W.  978;  Delaney  v,  Jackson,  95 
Ark.  131,  128  S.  W.  8.59 ;  Bradley  Gin  Co.  v. 
J.  L.  Means  Machinery  Co.,  94  Ark.  130,  126 
S.  W.  81. 


[>]  It  la  next  contended  by  counsel  for  the 
plaintiffs  that  the  language  "all  the  pine  and 
oak  timber  ten  inches  and  up"  was  placed  in 
the  deed  through  fraud  or  mistake  on  the 
part  of  G.  W.  Gurphey,  the  agent  of  the  de- 
fendant Summitt  Lumber  Company,  in  pur- 
chasing the  land.  Gurphey  was  not  Intro- 
duced as  a  witness,  and  It  appears  that  he 
resided  in  another  state  at  the  time  the  depo- 
sitions were  taken.  It  also  appears  that 
Mrs.  Hearln  knew  where  he  resided  and  that 
the  defendants  did  not.  She  refused  on 
cross-examination  to  disclose  his  address,  but 
subsequently  through  her  attorneys  gave  it 
to  the  defendants.  Mrs.  Hearln  testified  that 
she  and  her  husband  acted  together  in  sell- 
ing the  timber  and  that  both  were  present 
when  the  ^le  was  made.  She  admits  that 
shei  read  over  the  deed  they  executed  to  the 
Summitt  Lumber  Company  and,  also,  read  it 
to  her  husband.  Again,  a  year  later,  it  was 
ascertained  that  a  mistake  had  I>een  made 
In  the  deed  in  the  description  of  the  land,* 
and  a  new  deed  was  executed  to  correct  this 
mistake.  This  deed  also  described  the  tim- 
ber as  "all  the  pine  and  oak  tlml)er  ten  inch- 
es and  up." 

The  deed  was  the  final  embodiment  In 
writing  of  the  agreement  between  the  par- 
ties. The  plaintiffs  signed  It  of  their  own 
volition  after  having  read  It  They  will  not 
now  be  heard  to  say  they  did  not  know  what 
it  contained,  or  that  they  did  not  understand 
the  plain  and  ordinary  meaning  of  the  words 
used.  Stewart  v.  Fleming,  150  S.  W.  128, 
and  cases  cited.  In  disclosing  a  similar  prin- 
ciple, in  that  case,  the  court  said:  "There 
was  no  misrepresentation  as  to  any  matter 
of  inducement  to  the  matdng  of  the  lease, 
which,  from  the  relative  position  of  the  par- 
ties and  their  means  of  information,  the  one 
could  be  presumed  to  contract  upon  the  fftith 
and  trust  which  he  reposed  In  the  represen- 
tation of  the  agent  of  the  other  on  account 
of  his  superior  Information  and  knowledge 
with  respect  to  the  subject  of  the  contract, 
nor  were  there  any  fraudulent  representa- 
tions holding  out  Inducements  calculated  to 
mislead  the  lessee  and  induce  blm  to  exe- 
cute the  lease  on  the  faith  and  confidence  of 
such  representations,  and,  having  signed  It 
after  opportunity  to  examine  It,  he  will  not 
be  beard  to  say  when  he  signed  it  that  he 
did  not  know  what  it  contained" — dting  au- 
thorities. 

[4]  Testimony  was  Introduced  by  the 
plaintiffs  tending  to  show  that  the  Union 
Sawmill  Company,  one  of  the  defendants  in 
this  case,  made  a  contention  similar  to  the 
one  they  are  making  now  in  a  contest  with 
another  corporation  as  to  similar  language 
used  in  a  deed.  It  Is  only  necessary  to  say. 
In  regard  to  this,  that  such  action  could  In 
no  event  affect  the  rights  of  the  Summitt 
Lumber  Company,  which  was  not  a  party  to 
that  contention.  Whatever  rights  the  plain- 
tiffs had  resulted  from  a  construction  of 
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their  deed  to  the  Sammitt  Lnmber  Comiiany. 
The  Union  Sawmill  Company  was  only  made 
a  party  defendant  because  it  had  purchased 
the  timber  from  the  Summltt  Lumber  Com- 
pany. Hence  the  testimony  referred  to  could 
have  no  probative  force  whatever  as  affect- 
ing the  rights  of  the  Stunmltt  Lumber  Com- 
Itany.    The  decree  will  be  afllrmed. 


^     STRICKUN  et  aL  v.  MOOBB.t 
(Supreme  Court  of  Aiicansaa.     Dec.  0,  1912.> 

1.  Advbbse  Possession  ($  85*)— Oolob  or  Ti- 
ZLX— Evidence— Wkiout. 

In  an  action  of  ejectment  between  the 
heirs  of  a  wife  and  a  purcliaser  under  an  exe- 
cution a^nst  the  husband,  evidence  held  in- 
anfllcient  to  show  any  auch  change  of  posses- 
sion under  a  colorable  deed  from  the  husband 
to  the  wife  as  gave  her  title  by  advene  posses- 
sion prior  to  the  execution  sale. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {{  498-603,  666,  660,  668; 
Dec.  Dig.  S  85.*] 

2.  Evidence   (|  471*)  — Facts   OB   CoBOi.17- 

SIONB. 

The  testimony  of  a  witness  that  he  guess- 
ed his  mother  was  in  the  possession  of  land 
was  not  a  statement  of  a  substantive  fact,  but 
a  mere  conclusion  of  the  witness. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  {§  214&-2185 ;   Dec.  Dig.  i  471.*] 
S.  Advebse  Possession   (|  62*)— Chabacteb 

or  Possession. 

Where  a  wife  never  had  actual  possession 
of  land,  the  possession  of  the  husband  after  her 
death  was  in  his  own  right,  and  not  as  tenant 
by  curtesy,  and  hence  created  title  by  adverse 
possession  in  himself,  and  not  in  the  heita  of 
the  wife  aa  against  an  outstanding  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po»- 
seasioB,  Cent.  Dig.  J|  323-332:  Dec.  Dig.  {  62.*] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty;  Jacob  M.  Carter,  Judge. 

Ejectment  by  Bryant  L.  Stricklln  and  oth- 
ers against  Henry  Moore.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

R.  M.  Mann,  of  Texarlcana,  for  appellant. 
Moor«  &  Moore,  of  Texarkana,  for  appellee. 

HART,  J.  This  is  an  action  of  ejectment 
by  Bryant  L.  Stricklln,  W.  W.  StrlClUln,  and 
Bhiller  Stricklln  against  Henry  Moore  for 
160  acres  of  land.  On  the  former  appeal  the 
judgment  was  reversed  because  the  circuit 
court  erred  in  sustaining  a  demurrer  to  the 
complaint.  Reference  is  made  to  the  opinion 
on  the  former  appeal  for  an  extended  state- 
ment of  the  issues.  See  Stricklln  v.  Moore, 
98  Ark.  30,  135  S.  W.  360.  Upon  the  remand 
of  the  case,  the  defendant  filed  an  answer  in 
which  he  denied  both  the  title  and  the  right 
of  possession  of  plaintiffs,  and  also  pleaded 
an  Investiture  of  title  In  himself  by  adverse 
possession  for  more  than  seven  years.  At  the 
conclusion  of  the  testimony  the  court  direct- 
ed a  verdict  for  the  defendant,  and  the  plain- 
tiffs have  appealed.  The  facts  are  as  fol- 
lows: 

Wm.  N.  Stricklln  became  the  owner  of  the 


lands  in  controversy,  together  with  other 
lands  referred  to  in  tiie  testimony,  some  time 
about  1834.  The  lands  in  controversy  were 
mortgaged  by  Wm.  N.  Stricklln  to  the  Real 
Estate  Bank  of  Arkansas  and  upon  the  fore- 
closure of  this  mortgage  the  property  became 
the  property  of  the  state,  but  the  state  is- 
sued to  Wm.  N.  StriclUln  its  certificate  dated 
July  14,  1877,  showing  that  he  had  a  right 
to  purchase  the  land.  On  February  24,  1879. 
W.  N.  Stricklln  executed  a  deed  to  the  land 
In  question  together  with  other  lands  to 
Mary  D.  Stricklln,  his  wife.  On  the  23d  day 
of  March,  1880,  Wm.  N.  Stricklln  and  Mary 
D.  Stricklln  conveyed  said  lands  to  Sam  B. 
Le  May,  a  nephew  of  the  said  Wm.  N.  Strick- 
lln, and  on  the  same  day  Wm.  N.  Stricklln 
assigned  to  said  Sam  B.  Le  May  the  certifi- 
cate which  be  had  received  from  the  atate  of 
Arkansas.  On  April  1, 1880,  the  state  issued 
to  Le  May  its  patent  to  the  land.  Le  May 
then  on  the  same  day  executed  to  Mary  D. 
StrlcUin  a  bond  for  title  to  said  lands,  and 
took  her  notes  for  the  purchase  money.  On 
the  17th  day  of  August,  1881,  the  said  Mary 
D.  Stricklln  died  intestate,  leaving  the  plain- 
tiffs as  her  sole  heirs  at  law.  On  October  4, 
1880,  the  administrator  of  the  estate  of  Wiley 
P.  Cryer,  deceased,  recovered  Jndgm«)t 
against  Wm.  N.  Stricklln  for  the  sum  of  |2,- 
320.11.  A  suit  was  then  instituted  to  set 
aside  the  deed  to  Le  May  as  a  fraud  upon 
the  creditors  of  Wm.  N.  Stricklln.  On  De- 
cember 10,  1885,  the  deposition  of  Wm.  N. 
Stricklln  was  taken  in  said  cause.  Wm.  N. 
Stricklln  died  In  190S,  and  his  deposition  was 
read  at  the  trial  of  the  present  case.  He  tes- 
tified that  he  had  been  in  possession  of  the 
lands  in  controversy  from  1834  up  to  the 
present  time  (1885),  and  that  the  lands  dur- 
ing all  that  time  had  never  been  out  of  his 
possession;  that  the  lands  were  deeded  to 
Sam  B.  Le  May  to  assist  him  in  defrauding 
his  creditors,  and  that  Le  May  had  never  as- 
serted any  title  to  the  land,  and  did  not  ex- 
pect his  wife  to  pay  for  the  land  when  he 
executed  the  bond  for  title  to  her;  that  Le 
May  knew  bis  wife  had  no  property  of  her 
own,  and  never  expected  to  pay  for  the 
lands.  The  suit  by  the  administrator  of 
Wiley  P.  Cryer,  deceased,  was  never  prose- 
cuted to  Judgment,  but  was  finally  dismissed 
for  want  of  prosecution.  Some  effort  was 
made  by  the  administrator  of  the  estate  of 
Sam  B.  t,e  May  to  collect  the  notes  given 
him  by  Mary  D.  Stricklln,  but  it  does  not 
appear  that  they  were  ever  collected  or  that 
any  suit  looking  to  that  end  was  ever  prose- 
cuted to  Judgment.  The  defendant,  Henry 
Moore,  recovered  Judgment  against  Wm.  N. 
Stricklln  and  Bryant  L.  Stricklln,  and  levied 
on  about  700  or  800  acres  of  land,  including 
the  lands  in  controversy,  to  satisfy  said 
Judgment  Moore  became  the  purchaser  of 
all  of  said  lands  at  the  execution  sale,  and  on 
May  2,  1895,  after  the  expiration  of  the  year 


•Vor  other  eases  sm  sun*  topic  and  seetioa  NUllBBR  la  Dae.  Dig-  *  Am.  Dig.  Key-No.  Serin  *  Rep'r  lodazaa 
151  S.W.— 64  t  For  opinion  on  petition  for  rehearing,  see  151  S.  W.  1181. 
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for  redemption  had  expired,  received  a  deed 
to  said  lands.  Moore  tben  conveyed  all  of 
the  lands  so  purchased  by  Mm  at  the  execu- 
tion sale,  except  the  land  In  controversy,  to 
the  plalntlfts  In  the  present  suit  Moore  tes- 
tified that  at  the  time  he  made  the  convey- 
ance to  them  It  was  understood  between  him 
and  the  plaintiffs  that  he  was  to  retain  the 
title  to  the  lands  In  controversy.  The  plain- 
tiffs admitted  the  purchase  of  the  other  lands 
from  him,  but  denied  that  they  agreed  that 
the  defendant  should  retain  the  160  acres  in 
controversy  for  himself.  The  defendant  aft- 
er his  purchase  at  execution  sale  went  Into 
possession  of  the  160  acres  Involved  In  this 
suit,  and  has  held  possession  ever  since,  mak- 
ing Improvement  upon  the  lands,  and  rent- 
ing them  to  some  of  the  plaintiffs  and  to 
other  persons. 

In  the  opinion  on  the  former  appeal,  whliih 
Is  the  law  of  the  case,  the  court.  In  discuss- 
ing the  deed  from  Wm.  N.  Strlcklln  to  his 
wife,  said  that  an  equitable  title  Is  not  suf- 
ficient to  maintain  ejectment  unless  there  is 
a  legal  right  to  possession,  but  counsel  for 
plaintiffs  say  that  they  rely  on  a  title  by  ad- 
verse possession  In  the  said  Ifary  D.  Strlck- 
lln to  recover.  On  the  former  appeal  the 
court  said:  "The  allegations  of  the  complaint 
are  that  Mary  D.  Strlcklln  held  the  land  ad- 
versely from  the  date  of  her  deed  In  1879  up 
to  her  death  In  August,  1880,  and  that  her 
husband,  W.  N.  Strlcklln,  held  adversely  as 
tenant  by  the  curtesy  from  then  until  de- 
fendant became  the  purchaser  of  his  title 
at  the  execution  sale  In  1895.  The  adverse 
possession  of  W.  N.  Strlcklln  as  such  tenant 
by  the  curte^,  coupled  with  the  adverse  pos- 
session of  his  wife,  constituted  an  Investiture 
of  title  In  the  heirs  of  Mary  D.  Strlcklln, 
subject  to  the  life  tenancy  of  W.  N.  Strlck- 
lln." 

[1]  It  will  be  noted,  however,  that  the 
question  before  the  court  then  was  whether 
the  demurrer  to  the  complaint  should  have 
been  sustained,  and  the  allegations  of  the 
complaint  were  considered  as  proved.  Upon 
the  proof,  as  shown  by  the  record  on  the 
present  appeal,  it  is  not  established  that 
Mary  D.  Strlcklln  was  ever  in  possession  of 
the  land.  On  the  contrary,  the  undisputed 
proof  shows  that  Wm.  N.  Strlcklln  entered 
into  the  possession  of  the  lands  In  1834,  and 
remained  In  possession  of  them  until  the  date 
of  the  execution  sale  to  the  defendant  Moore 
In  1895.  During  this  long  period  be  was  in 
open,  notorious  possession,  taking  the  rents 
and  exercising  every  act  of  ownership.  The 
conveyance  by  him  to  his  wife  was  merely 
colorable.  It  will  be  remembered  that  the 
conveyance  was  made  In  1879,  and  that  his 
wife  died  in  August,  1881.  At  the  date  of 
the  conveyance  to  her,  she  did  not  reside  on 
the  lands,  but  resided  on  their  homestead  in 
the  town  of  Lewlsvllle.  She  continued  to 
reside  there  until  her  death.  It  does  not  ap- 
pear that  she  ever  exercised  any  act  of  owner- 


ship whatever  over  the  lands.  In  March. 
1880,  W.  N.  Strlcklln  and  Mary  D.  StrlcSilin, 
his  wife,  executed  a  deed  to  Sam  B.  Le  May 
to  said  lands,  and  W.  N.  Strlcklln  also  trans- 
ferred to  him  the  certificate  of  the  state,  and 
on  April  1,  1880,  the  state  Issued  Its  patent 
to  Le  May.  So  Le  May  became  Invested 
with  both  the  legal  and  equitable  title,  and 
the  adverse  possession  of  Strlcklln  was  in 
hostlUty  to  his  UUe. 

[2]  Plaintiffs  claim  that  the  testimony  of 
B.  L.  Strlcklln  shows  that  Mrs.  Strlcklln  was 
In  possession  of  the  land  after  the  deed  was 
made  to  her.  The  witness  was  asked  who 
was  In  possession  of  the  land  after  this  deed 
was  made,  and  answered:  'The  part  of  It 
that  was  deeded  to  mother.  I  guess  she  was 
In  possession  of  It"  This  was  merely  a  con- 
clusion of  the  witness,  and  was  not  a  state- 
ment of  any  substantive  fact.  Bryant  L. 
Strlcklln  also  testified  that  his  father  claim- 
ed to  him  the  land  was  his  wife's.  He  said 
that  this  was  during  his  mother's  lifetime, 
and  after  her  death  his  father  also  st>oke  of 
It  as  belonging  to  his  mother.  On  cross-ex- 
amination he  stated  that  his  father  was  in 
the  possession  of  the  land  at  the  time  he 
made  the  deed  to  his  wife,  and  that  his  moth- 
er at  that  time  was  living  on  the  homestead 
at  Lewlsvllle,  and  continued  to  live  there 
until  her  death.  He  further  stated  that  hl» 
father  controlled  the  land  and  continued  In 
the  possession  of  It. 

W.  W.  Strlcklln,  another  one  of  the  plain- 
tiffs, testified  that  his  father  was  in  posses- 
sion of  the  land  when  the  deed  was  made  to 
his  wife,  and  that  he  continued  to  hold  pos- 
session of  It  until  the  defendant  Moore  took 
possession. 

[3]  We  are  of  the  opinion  that  the  undis- 
puted testimony  shows  that  there  was  never 
any  visible  change  in  the  possessdon  of  the 
land,  and  that  there  Is  no  substantive  testi- 
mony from  which  it  can  be  inferred  that  Mrs. 
Strlcklln  ever  entered  into  possession  of  the 
land  at  any  time.  This  being  true,  the  con- 
tinued possession  of  the  land  after  her  death 
by  Wm.  N.  Strlcklln  would  not  constitute  ad- 
verse possession  by  him  as  tenant  by  curtesy, 
but  such  adverse  possession  by  him  being 
continued  for  the  statutory  period  created  an 
Investiture  of  title  In  himself;  that  Is  to  say, 
we  are  of  the  opinion  that  the  undisputed 
testimony  shows  that  Mrs.  Strlcklln  never  as- 
serted any  claim  whatever  to  the  land,  and 
never  took  possession  of  it  On  the  other 
hand,  Wm.  N.  Strlcklln  remained  in  posses- 
sion of  the  laud  after  the  deed  was  made 
Just  as  he  had  before  and  continued  to  con- 
trol and  exercise  the  exclusive  ownership 
over  it  until  it  was  sold  to  the  defendant 
Moore  at  the  execution  sale  in  1893.  This 
gave  him  a  title  by  adverse  possession  against 
Le  May,  to  whom  the  legal  title  was  convey- 
ey  in  1880. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 
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WIIiLIAMS  T.  STATE. 
(Sapreme  Court  of  Arkansas.     Dec.  9,  1912.) 

1.  Homicide   (|   265*)  —  Tbial  —  Evidence — 
Sufficiency. 

Kvidence  held  sufficient  to  support  a  con- 
viction of  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  K  639-541 ;   Dec.  Dig.  S  255.*] 

2.  Cbwinai.  Law   (J  596*)— TbiaI/— Contin- 

ITANCB. 

In  a  prosecution  for  homicide,  the  refusal 
of  a  continuance  on  account  of  tlie  absence  of 
a  witneBS  who  would  have  testified  as  to  threats 
made  by  deceased  was  not  improper,  where 
there  was  other  evidence  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f{  1328-1330;  Dec.  Dig.  § 
596.*] 

3.  CBiiaNAL  Law  (J  694*)— Tbial— Comtimu- 

ANCE. 

A  continuance  on  the  ground  of  absent 
witnesses  is  proj>erly  refused,  where  the  trial 
court  was  warranted  in  finding  that  the  at- 
tendance of  such  witnesses  could  not  be  pro- 
cured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1321,  1322,  1332;  Dec. 
Dig.  §  594.*] 

Appeal  from  Circuit  Court,  Ashley  Coun- 
ty;  H.  W.  Wells,  Judge. 

Jasper  Williams  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.     Affirmed. 

George  &  Butler,  of  Hambui^,  for  appel- 
lant Hal.  L.  Norwood,  Atty.  Gen.,  and  Wm. 
H.  Rector,  Asst  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  The  defendant,  Jas- 
per Williams,  was  Indicted  by  the  grand  Jury 
of  Ashley  county  for  the  crime  of  murder, 
alleged  to  have  been  committed  by  killing  one 
Louis  Shelton  in  that  county  in  the  month 
of  October,  1911.  The  Jury  convicted  him 
of  voluntary  manslaughter,  and  fixed  his  pun- 
ishment at  a  term  of  two  years  In  the  state 
penitentiary,  and  he  has  prosecuted  an  ap- 
peal to  this  court. 

[1]  The  principal  contention  is  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict. Defendant  and  deceased  were  both 
colored  men,  who  had  resided  in  the  same 
community  as  acquaintances  and  neighbors 
for  a  number  of  years.  They  had  a  falling 
out  a  short  time  before  the  killing,  and  bad 
blood  arose  between  them.  A  difficulty  be- 
tween them  had  occurred  only  a  few  days  be- 
fore the  killing.  On  the  occasion  of  the  kill- 
ing they  met  during  the  day  on  a  little  bridge 
at  or  near  the  village  of  Thebes.  When  the 
defendant  came  up,  the  deceased,  Shelton, 
and  one  Bethune,  who  testified  as  a  witness 
in  the  case,  were  standing  on  the  bridge  to- 
gether conversing,  and  after  greetings  had 
passed  between  the  three,  Shelton,  according 
to  the  testimony  of  this  witness,  addressed 
defendant,  saylug:  "What  you  said  to  me 
the  other  day  I  don't  like.  Jasper,  you  have 
got  that  to  take  back."  Defendant  replied, 
"If  I  take  it  back,  you  must  make  me  take 
It  back."    Whereupon  Shelton  drew  his  knife 


and  stepped  forward  in  the  direction  of  de- 
fendant, when  the  latter  drew  his  pistol  and 
commenced  firing.  He  fired  tliree  shots  in 
quick  succession,  the  last  of  which  took  effect 
in  Sbelton's  body  and  caused  Immediate 
death.  This  witness  states  that  Shelton  stei>- 
ped  forward  with  the  knife  in  his  hand,  but 
stopped  as  soon  as  defendant  drew  his  pistol, 
and  did  not  advance  any  further  nor  make 
any  farther  effort  to  attack  defendant.  It 
does  not  appear  from  the  testimony  of  the 
state's  witness  that  he  was  close  enough  to 
defendant  to  strike  him  with  the  knife.  An- 
other witness  testified  that  he  was  a  short 
distance  away,  saw  the  men  standing  to- 
gether, and  when  attracted  by  the  first  shot 
looked  at  them,  and  that  Shelton  made  no 
forward  movement  after  the  first  shot  was 
fired.  It  was  proved  that  threats  were  made 
by  Shelton  against  the  defendant,  which  were 
communicated  to  the  latter  before  the  kill- 
ing occurred.  Defendant's  version  of  the  af- 
fair, as  related  by  him  on  the  witness  stand, 
is  that,  after  the  words  were  spoken  between 
him  and  Shelton  on  the  bridge,  substantially 
as  related  by  witness  Bethune,  Shelton  ad- 
vanced towards  him,  saying:  "You  Just  as 
well  shoot.  I  am  going  to  kill  you" — and 
made  a  "grab"  at  him,  or,  to  use  his  exact 
language,  "grabbed  at  the  waist  of  my  pants, 
and  said  he  was  going  to  kill  me  with  that 
knife."  He  stated  further  that  deceased  con- 
tinued to  advance,  and  that  he  (defendant) 
was  going  backward.  We  must,  of  course, 
treat  the  verdict  of  the  Jury  as  settling  this 
conflict  against  the  contention  of  defendant. 
We  are  of  the  opinion  that  the  testimony 
was  sufficient  to  sustain  the  verdict  of  vol- 
untary manslaughter.  The  undisputed  evi- 
dence is  to  the  effect  that  Shelton  brought  on 
the  killing  and  was  the  aggressor;  but  the 
jury  might  well  have  found,  and  doubtless 
did  conclude,  that  the  danger  to  defendant 
was  not  imminent  enough  to  Justify  him  in 
slaying  his  assailant,  and  that  the  killing 
was  not  necessary  as  an  act  of  self-defense. 
The  preponderance  of  the  evidence,  we  think, 
is  that  the  killing  was  perpetrated  by  the 
defendant  while  in  fear  of  his  own  safety; 
but  there  was  not  sufficient  foundation  for 
it  to  warrant  him  in  slaying  bis  antagonist 
It  appears  from  the  evidence  that  the  defend- 
ant had  been  living  in  that  community  for 
25  or  30  years,  and  bore  an  exceptionally 
good  reputation  for  morality  as  well  as  for 
peace.  The  jury  doubtless  took  this  into  con- 
sideration in  fixing  the  minimum  punishment. 
Considering  the  evidence,  taken  as  a  whole, 
we  are  of  the  opinion  that  the  verdict  of 
the  Jury  was  about  right  in  finding  defend- 
ant guilty  of  manslaughter,  and  we  do  not 
feel  disposed  to  disturb  it 

[2]  The  only  other  ground  for  reversal  urg- 
ed is  that  the  court  erred  in  refusing  to 
grant  a  continuance.  The  prayer  for  con- 
tinuance was  based  upon  the  absence  of  a 
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wltnefBS  wbo  It  !a  alleged  would  have  testi- 
fied aa  to  threats  made  by  deceased  which 
were  subsequently  communicated  to  the  de- 
fendant There  was  other  testimony  along 
the  same  lines,  and  It  Is  manifest  that  de- 
fendant was  not  prejudiced  by  the  absence 
of  the  witness. 

[3]  In  addition  to  that,  the  court  was  war- 
ranted In  finding  that  the  attendance  of  the 
witness  could  not  be  procured.  There  was 
no  error  In  OTerrullng  the  motion. 

Judgment  affirmed. 


McCARROLL  ▼.  RED  DIAMOND  CLOTU- 

ING  CO. 
(Supreme  Court  of  Arkansas.     Dec.  2,  1912.) 
Ottabantt  (H  7,  34,  67*>— Special  Ouaban- 

TT— LlABILITT. 

Where  a  traveling  salesman  on  commis- 
sion on  orders  taken  and  accepted  took  an  or- 
der from  the  buyer  which  the  seller  refused  to 
accept  because  of  the  buyer's  financial  condi- 
tion, and  so  notified  the  salesman,  who,  by  let- 
ter, replied  that  he  knew  that  the  buyer  had 
been  slow  in  paying  his  bills,  and  stated,  "if 
my  indorsement  is  worth  anything,  you  can 
ship  on  it,"  and  the  seller,  on  receipt  of  the 
letter,  shipped  the  goods  relying  on  the  guar- 
anty, the  salesman  was  absolutely  bound  to 
pay,  and  notice  of  the  seller's  acceptance  of 
the  guaranty  and  of  the  failure  of  the  buyer  to 
pay  was  not  necessary  to  bind  him. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  {§  9,  77 ;    Dec.  Dig.  §f  7,  3.4,  07.»] 

Appeal  from  Circuit  Court,  Yell  County; 
Hugh  Basbam,  Judge. 

Action  by  the  Red  Diamond  Clothing  Com- 
pany against  John  McCarroU.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Appellant,  who  was  at  the  time  a  traTeling 
salesman  for  appellee,  receiving  commissions 
on  orders  taken  and  accepted,  took  an  order 
from  the  Centerville  Mercantile  Company  in 
September,  1908,  for  a  bill  of  goods  amount- 
ing to  1118.05.  Appellee,  upon  receipt  of  the 
order,  notified  its  salesman  that  it  would 
not  be  filled  because  of  the  financial  condition 
of  said  company,  whereupon  he  wrote  to 
them,  stating  he  knew  the  company  had  been 
slow  in  the  payment  of  its  bills,  and  setting 
out  the  good  financial  condition  of  some  of 
Its  officers  and  stockholders  and  its  own 
worth,  and,  concluding :  "If  my  Indorsement 
is  worth  anything,  you  can  ship  on  it  That 
is  the  way  I  feel  about  them.  I  am  vice 
president  of  the  McCarroll  Brothers  Com- 
pany." The  bill  of  goods  was  then  shipped 
to  the  Centerville  Mercantile  Company  under 
said  direction  and  Indorsement  on  September 
30th,  1908.  Said  company  continued  in  bad 
financial  condition  and  failed  to  pay  for  the 
goods  when  the  bill  became  due,  and  their 
check  for  the  price  being  protested  for  non- 
payment and  the  account  placed  In  the  hands 
of  an  attorney  for  collection  on  December 
7,  J  90S,  and  said  company  was  later  adjudged 


insolvent  placed  in  the  hands  of  a  receiver, 
and  its  creditors  realised  nothing.  Appel- 
lant was  absent  from  the  state  during  the 
spring  and  summer  of  1909,  and  demand  for 
payment  was  made  on  him  when  he  returned 
in  the  fall,  and,  upon  his  refusal  to  pay,  this 
suit  was  brought  against  said  Mercantile 
Company  and  him  before  a  Justice  of  the 
peace,  and  appealed  to  the  circuit  court  On 
the  hearing  there  the  court  directed  a  verdict 
for  appellee,  from  which  this  appeal  oomea. 

John  McCarroll,  pro  se.  Priddy  *  Cbamp 
bers,  of  Danville,  for  appellee. 

KIRBr,  J.  (after  stating  the  tacts  as 
above).  Appellant  contends  that  he  had  no 
notice  of  the  acceptance  of  his  Indorsement 
by  the  appellee  company  and  the  shipment  of 
goods  upon  it  and  on  that  account  did  not 
become  liable  tbereon,  and  that  appellee  was 
negligent  in  proceeding  to  collect  the  debt 
from  the  Insolvent  company.  If  appellee's 
letter  be  construed  as  but  an  offer  of  indorse- 
ment or  a  conditional  guaranty,  it  wonld 
have  been  necessary  to  notify  him  of  its  ac- 
ceptance, or  the  conditions  must  have  been 
performed  by  appellee  company  In  order  to 
fix  bis  liability  thereon,  but  such  is  not  the 
case.  Upon  being  advised  of  the  refusal  to 
ship  the  bill  of  goods  ordered,  because  of 
the  bad  financial  condition  of  the  company 
ordering  them,  he  wrote,  expressing  the  ut- 
most confidence  In  their  ability  to  pay,  giving 
his  reasons  therefor  and  concluded  by  say- 
ing: "If  my  indorsement  is  worth  anything, 
you  can  ship  on  that  *  *  *  I  am  vice 
president  of  the  McCarroll  Brothers  Com- 
pany." The  appellee,  upon  the  receipt  of  the 
letter,  shipped  the  goods,  upon  said  indorse- 
ment charging  them  upon  its  books  to  the 
said  company  and  John  F.  McCarroll,  and 
relying  absolutely  upon  the  faith  and  credit 
of  such  indorsement  aft  the  undisputed  testi- 
mony shows.  This  was  not  a  continuing 
guaranty  nor  a  conditional  one,  but  a  special 
guaranty  or  Indorsement,  directing  the  shii^ 
ment  of  the  goods  on  the  credit  of  the  guar- 
antor, if  it  was  regarded  good  for  the  pay- 
ment, and,  being  acted  upon  and  the  goods 
shipped  in  accordance  therewith,  appellant 
became  absolutely  bound  with  the  principal 
on  the  contract  of  sale  under  which  the  lia- 
bility of  the  failed  company  accrued.  20 
Oyc.  1398,  1399;  Stewart  v.  Sharp  County 
Bank,  71  Ark.  588,  76  S.  W.  1004;  Friend 
V.  Smith  Gin  Co.,  59  Ark.  91,  26  S.  W.  374. 

It  is  insisted  that  appellant  should  have 
been  notified  of  the  acceptance  of  his  con- 
tract of  guaranty  or  indorsement  at  the  time 
of  the  shipment  of  the  goods,  and  the  failure 
of  the  company  to  pay  for  them,  in  order  to 
bind  him  thereon.  If  his  letter  had  been 
but  an  offer  to  guarantee  the  payment  of 
the  account,  this  would  be  true,  but  it  was 
a  direction  to  ship  the  goods  upon  his  in- 
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dorsement,  If  his  credit  was  regarded  good 
for  the  amount,  and  needed  only  to  be  acted 
upon  by  the  appellee,  and  the  goods  shipped 
in  accordance  therewith  to  bind  him. 

Appellee  made  no  proposition  to  its  sales- 
man that  it  would  ship  the  goods  upon  his 
guaranty  of  the  account,  but  he  sent  the 
direction  and  indorsement  which  was  acted 
upon  by  them,  and  thereupon  became  bind- 
ing upon  him.  He  does  not  claim  that  he 
did  not  liave  notice  that  the  goods  were 
shipped,  but  only  that  he  was  not  advised 
at  the  time  that  the  company  would  look 
to  blm  for  the  payment  in  accordance  with 
bis  proposition.  He  did  know  that  appellee 
had  Infused  to  ship  the  bill  of  goods,  be- 
cause of  the  financial  condition  of  the  firm 
ordering  them,  and  also  that  he  had  directed 
their  shipment  after  being  notified  of  such 
refusal  upon  his  own  indorsement,  if  it  was 
regarded  good,  and  that  thereafter  the  goods 
were  shipped.  Nothing  farther  was  neces- 
sary to  bind  him  to  the  payment  therefor. 

As  these  facts  appeared  from  the  undis- 
puted testimony,  the  court  did  not  err  in 
directing  the  verdict. 

The  judgment  is  affirmed. 


CLAT  COUNTX  v.  BANK  OF  KNOBED. 
(Supreme  Court  of  Arkansas.     Dec.  9,  1912.) 

1.  Tazatior  a  453*)  — Assessment  — OvEB- 
Valuation— Rbmedt. 

Acts  1911,  p.  230,  amending  Kirby's  Dig. 
{  7003,  authorizing  the  board  of  equalization 
to  correct  errors  in  asaessments,  and  providing 
for  appeals  from  the  order  of  the  board  of 
equalization  to  the  county  court,  and  appeals 
from  the  county  court  to  the  circuit  court, 
furnishes  a  complete  remedy  in  case  of  over- 
valuation of  property  for  taxation  by  first  ap- 
plying to  the  board  of  equalization,  and  where 
relief  is  not  granted  by  appeal  to  the  county 
court,  and  then  to  the  circuit  court,  and  a  tax- 
payer must  pursue  the  statutory  remedy,  and, 
where  be  fails  to  do  so,  be  cannot  obtain  re- 
lief in  the  circuit  court 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  {  800;    Dec.  Dig.  |  453.*] 

2.  Taxation   (f   453*)— Assessmbnt- Qveb- 
Valuation— Keuedt. 

Under  Kirby's  Dig.  |  6902,  providing  for 
the  meeting  in  September  of  each  year  of  the 
t>oaid  of  equalization,  and  section  1361  and 
Acts  1895,  p.  36,  providing  that  the  county 
court  of  Clay  county  shall  be  heid  at  Piggott 
in  April,  July,  and  Octol>er  of  each  year,  and 
Acts  1011,  p.  161,  providing  for  separate  coun- 
ty courts  for  the  western  district  of  Clay  coun- 
ty, and  for  the  meeting  of  such  courts  in  March, 
June,  Septeml>er,  and  Deceml>er  of  each  year, 
and  providing  that  the  county  court  for  levying 
taxes  shall  lie  held  at  Piggott  as  now  provided 
by  law,  the  provisions  for  the  meeting  of  the 
equalization  lioard  and  the  session  of  the  coun- 
ty court  for  Clay  county  apply  to  the  western 
district,  and  a  taxpayer  in  toe  western  district 
maypursue  the  remedy  prescribed  by  Acts  1911, 
p.  230,  in  case  of  overvaluation  of  his  prop- 
erty by  applying  to  the  board  of  equalization, 
and,  where  relief  is  not  granted,  thereby  ap- 
peal to  the  county  court  at  the  regular  Octo- 


l>er   term,   and  then   by  appeal   to  the  circuit 
court. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  809;   Dec.  Dig.  {  453.*] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Petition  by  the  Bank  of  Knobel  against 
Clay  County  for  the  reduction  of  the  valua- 
tion of  its  property  for  assessment  From 
a  Judgment  of  the  Circuit  Court  reducing  the 
assessment  as  prayed  for,  the  county  appeals. 
Reversed  and  dismissed. 

At  the  March  term,  1912,  of  the  Clay  coun- 
ty court,  appellee  presented  its  petition  al- 
leging tliat  Its  property  In  1911,  including 
its  entire  assets,  personal  and  real,  was  as- 
sessed at  the  sum  of  $9,342.43,  whereas  it 
should  have  been  assessed  at  one-half  tliat 
sum.  It  prayed  that  the  assessment  be  re- 
duced. The  petition  was  overruled.  Ap- 
pellee took  an  appeal  to  the  circuit  court 
In  the  circuit  court  appellant  filed  an  answer 
admitting  tliat  appellee's  property  had  l>een 
assessed  at  the  sum  alleged,  but  denied  that 
the  property  was  doubly  assessed,  and  set 
up  that  the  court  was  without  Jurisdicticm 
or  power  to  grant  the  relief  prayed  for,  and 
alleged  that,  if  the  petitioner  was  entitled 
to  any  relief,  it  had  lost  ttiat  right  by  failure 
to  apply  to  the  proper  court  within  the  time 
required  by  law.  A  trial  was  had  and  evi- 
dence was  adduced  tending  to  show  that  ap- 
pellee's property  was  assessed  at  its  true 
value — the  amount  alleged  in  the  complaint — 
and  there  was  evidence  to  the  effect  that 
the  board  of  equalization  of  Clay  county  had 
a  rule  to  assess  property  at  50  cents  on  the 
dollar  of  its  true  value;  that  the  board,  in 
that  respect,  approved  the  rule  of  the  State 
Tax  Commission  to  assess  property  at  its 
real  value  and  then  cut  it  half  in  two  and 
put  the  valuation  at  one-half  the  real  value. 
But  this  was  not  done  as  to  the  property  of 
appellee.  The  circuit  court  rendered  Judg- 
ment reducing  the  assessment  to  $4,696.25, 
as  prayed  in  the  petition.  Appellant  duly 
prosecutes  this  appeal. 

G.  B.  Oliver,  of  Coming,  for  appellant  J. 
S.  Jordan,  of  Corning,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  Act  249  of  the  Acts  of  1911,  p.  230, 
which  amends  section  7003  of  Kirby's  Di- 
gest, provides  that  the  board  of  equaliza- 
tion, when  in  session,  "shall  have  power  to 
examine  witnesses  with  respect  to  any  mat- 
ter under  investigation,  to  hear  complaints 
with  respect  to  the  undervaluation  or  over- 
valuation of  property,  and  to  equalize  the 
assessments  of  the  county  by  adding  to  or 
taking  from  the  valuation  of  any  real  or  per- 
sonal property,  moneys  and  credits  within 
the  county,  and  to  assess  the  property  of  any 
person  omitted  from  tlie  rolls  by  the  assess- 
or, and  to  correct  the  obvious  errors  that 
may  have  been  made  in  the  assessment  of 


•For  other  cases  see  same  topic  and  aectton  NUUBSR  In  Dae  Dig.  A  Am.  Dig.  Key-No.  Serial  A  Rap'r  Indazaa 


Digitized  by 


Google 


1014 


161  SOUTHWBSTBEN  BBPORTEB 


(Arlc. 


property  by  the  assessor."  The  second  seo 
tlon  specifies  when  the  board  of  equalization 
shall  meet,  and  then  provides:  "The  board 
shall  have  power  to  exercise  its  functions  in 
the  equalization  of  property  until  the  fourth 
Wednesday  of  October."  The  fourth  section 
provides  that  "all  appeals  taken  from  the 
order  of  the  board  of  equalization  shall  be 
taken  to  the  October  term  of  the  county 
court,  and  such  appeals,  even  if  taken  after 
the  regular  October  term  of  the  county  court 
has  convened,  shall  be  beard  and  passed  up- 
on by  said  court  before  the  fourth  Wednes- 
day In  October."  And  the  fifth  section, 
among  other  things,  provides  that  "all  ap- 
peals from  the  county  court  to  the  circuit 
court  herein  provided  must  be  taken  within 
thirty  days  of  the  day  upon  which  the  order 
from  which  the  appeal  is  taken  was  made." 
It  will  thus  be  seen  that  the  statute  fur- 
nishes a  complete  remedy,  in  case  of  over- 
valuation of  property  by  the  assessor,  to  have 
the  same  reduced  by  first  applying  to  the 
board  of  equalization,  and,  if  relief  is  not 
granted  there,  then  by  appeal  to  the  county 
court,  and  then  to  the  circuit  court  The  ap- 
pellee did  not  pursue  the  remedy  provided 
by  statute. 

We  held  iu  Clay  County  v.  Brown  Lumber 
Co.,  90  Ark.  41T,  119  S.  W.  251,  that  in  all 
cases  of  excessive  valuation,  where  the  as- 
sessor or  the  board  acts  within  its  Jurisdic- 
tion, the  taxpayer  must  pursue  the  remedy 
provided  for  bis  relief  or  abide  by  the  find- 
ing of  the  Ixtard.  And  in  Bank  of  Jones- 
boro  v.  Hampton,  92  Ark.  492,  123  S.  W.  753, 
we  said:  "The  taxpayer  may  apply  to  the 
county  board  of  equalization  for  redress 
against  the  action  of  the  county  assessor; 
and,  if  the  county  board  does  not  grant  him 
the  relief,  he  may  appeal  to  the  county  court, 
and,  if  dissatisfied  with  its  action,  may  in 
turn  appeal  from  its  decision."  In  State  v. 
Utae,  94  Ark.  217,  126  S.  W.  713,  29  L.  B. 
A.  (N.  S.)  721,  we  said:  "The  courts,  either 
of  common  law  or  equity,  are  powerless  to 
give  relief  against  the  erroneous  Judgments 
of  assessing  bodies, ,  except  as  they  be  es- 
pecially empowered  by  law  to  do  so."  It 
thus  appears  that  appellee,  not  having  pur- 
sued the  remedy  provided  by  law,  was  not 
entitled  to  the  relief  which  the  circuit  court 
granted. 

[2]  The  appellee  contends  that  under  the 
act  of  May  4,  1911,  supra.  It  was  without  a 
remedy  because  there  was  no  October  term  of 
the  county  court  of  the  Western  district  of 
(,"lay  county  to  which  it  could  appeal  accord- 
ing to  the  provisions  of  that  act.  Act  204,  p.. 
161,  of  the  Acts  of  1911,  provides,  among 
other  things,  for  separate  county  courts  for 
the  Western  district  of  Clay  county  and  the 
time  for  the  meeting  of  such  courts,  to  wit, 
on  the  third  Monday  in  December  and  on 
the  fourth  Mondays  In  March,  June,  and 
September  of  each  year.  After  fixing  the 
time  for  holding  these  courts,  the  act  pro- 


vides that  "the  county  court  for  levying  the 
taxes  and  making  appropriations  shall  be 
held  at  Piggott,  the  county  site,  as  now  pro- 
vided by  law."  At  the  time  this  act  was 
passed  the  county  court  of  Clay  county  was 
held  at  Piggott  on  the  first  Monday  in  April, 
July,  and  October  of  each  year  (Kirby's  Di- 
gest, i  1361;  Acts  1895,  p.  36),  and  tue  board 
of  equalization  met  in  September  of  each 
year  (Kirby's  Digest,  f  6992). 

Counsel  for  appellee  states  that  there  was 
only  one  board  of  equalization  in  Clay  coun- 
ty, and  there  Is  no  evidence  In  the  record 
showing  that  there  was  any  board  for  the 
Western  district  separate  from  that  for  the 
Eastern  district.  Since  there  is  no  specific 
provision  in  the  act  for  the  meeting  of  the 
equalization  board  and  session  of  the  county 
court  in  the  Western  district  of  Clay  county 
for  the  purpose  of  correcting  Improper  assess- 
ment of  taxes,  we  must  assume  that  the 
above  general  provision  for  the  meeting  of 
the  equalization  board  and  the  session  of  the 
county  court  for  Clay  county  applied  to  the 
Western  district  as  well  as  to  the  Eastern 
district  th  -reof.  When  the  county  court  met 
for  the  levying  of  taxes.  It  was  necessarily 
In  session  for  the  purpose  of  correcting  any 
errors  that  may  have  l)een  made  in  the  as- 
sessment of  taxes,  as  the  assessment  of  taxes 
necessarily  preceded  any  proper  levying 
thereof. 

Therefore,  if  appellee's  property  was  Im- 
properly assessed  by  overvaluation,  it  had  a 
complete  remedy  as  provided  by  statute,  su- 
pra, by  first  making  application  to  the  board 
of  equalization,  and,  if  relief  was  not  there 
granted,  then  by  appeal  to  the  county  court, 
and  then  to  the  circuit  court  Not  having 
pursued  this  remedy,  the  circuit  court  erred 
in  granting  the  relief  prayed  in  the  petition. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  is  dismissed. 


GALLOWAY   t.    DABBY   et   aL 
(Supreme  Court  of  Arkansas.    Nov.  18,  1912.) 

1.  Wills  (|  775*)— Iaoacies— LiAPsed  Leoa- 

CIES. 

As  a  will  is  ambulatory,  the  death  of  a 
legatee  during  the  lifetime  of  the  testator  will 
cause  a  lapse  in  the  legacy,  in  the  absence  of 
a  statute  to  the  contrary,  and  Kirby's  Dig.  { 
8022,  saves  from  lapse  only  bequests  and  de- 
vises to  surviving  children  or  descendants  of 
the  testator. 

(Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  f§  1997-2000;    Dec.  Dig.  i  775.*] 

2.  Wills  (j  775*) —Construction  — Inten- 
tion OF  Testatob— "Heibs." 

The  question  in  explaining  a  will  is  not 
what  the  testator  meant,  but  what  is  the  mean- 
ing of  his  words,  and,  where  technical  phrases 
or  terms  of  art  are  used,  it  is  fair  to  presume 
that  the  testator  understood  them,  and  hence  a 
genpral  provision  in  a  will  that  all  the  prop- 
erty devised  and  bequeathed,  unless  otherwise 
specifically  stated,  shall  vest  in  the  devisees, 
their  heirs  and  assigns,  in  fee  simple,  must  b<> 
construed  as  words  of  limitation  fixing  the  es- 
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tate  of  such  devisees,  and  cannot  be  construed 
as  equivalent  to  children,  and  as  showing  an 
intention  to  prevent  lapse  by  prescribing  a 
line  of  succession,  for  the  word  heirs"  in  its 
technical  sense  is  a  word  of  limitation,  and 
not  of  substitution. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1907-2000;   Dec  Dig.  {  775.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8241-3265;    vol.  8,  pp.  7677-7678.] 

3.  Wills  (J  858*)— Lapsed  Legacies— Resid- 
uary Cladse. 

The  distinction  between  personalty  and 
realty  having  been  abolished,  a  general  residu- 
ary clause  will  carry  a  lapsed  devise  of  realty 
as  well  as  a  bequest  of  personalty. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  2173-2183;   Dec.  Dig.  i  858.  •] 

4.  CouBTs  (S  92*)— Rules  of  Decision- Dic- 

TtTM. 

A  decision  on  which  the  case  could  have 
turned  cannot  be  regarded  as  obiter  dictum 
merely  because,  owing  to  the  disposal  of  that 
contention,  it  Was  necessary  to  consider  an- 
other question. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  {  336;  Dec.  Dig.  {  92.*] 

5.  Wnxs  ((858*)— Lapsed  Lboaoiks  — Rk- 

SIDUABT  Cl^UBE. 

Where  the  introduction  of  a  will  expressed 
the  testator's  intention  of  disposing  of  all  her 
property,  a  residuary  clause  reciting  that  she 
gave,  devised,  and  bequeathed  all  the  rest  and 
residue  of  her  estate  not  hereinbefore  specifi- 
cally devised  and  bequeathed,  of  wbicn  she 
should  die  possessed  or  to  which  she  will  be 
entitled,  will  carry  lapsed  devises  notwith- 
standing the  expression  "not  hereinbefore  spe- 
cifically devised,"  fur  a  general  residuary  clause 
carries  all  the  property  of  the  testator  not 
otherwise  disposed  of,  unless  the  will  shows 
an  intention  to  exclude  from  its  operation  some 
part  of  the  estate,  and  such  clause  should  be 
liberally  construed  to  prevent  intestacy. 

IKd.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  H  2173-2183;    Dec.  Dig.  §  858.*] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martlneau,  Cbancellor. 

Action  between  D.  F.  S.  Galloway  agaliuit 
James  Darby  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  and  defendant 
W.  A.  Galloway  appeal.  Reversed  and  re- 
manded, with  directions. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  Little  Rook,  for  appellants.  James 
A.  Comer  and  John  McClure,  both  of  Little 
Rock,  for  appellees. 

Mcculloch,  c.  j.    The  menu  of  thu 

controversy  involve  the  construction  of  the 
last  will  and  testament  of  Elizabeth  S.  Shall, 
who  died  in  the  city  of  Little  Rock  on  March 
23,  1908,  the  ovrner  of  a  large  estate,  con- 
sisting mostly  of  valuable  lands,  city  and 
farm  property.  The  will  was  executed  Jan- 
uary 17,  1898,  and  on  AprU  14,  1905,  she  add- 
ed a  codicil.  The  preamble  or  introductory 
clause  of  the  will  reads  as  follows : 

"I,  Elizabeth  S.  Shall,  of  the  city  of  Little 
Rock,  county  of  Pulaski,  State  of  Arkansas, 
being  in  good  bodily  health  nud  of  sound 
and  disposing  mind  and  memory,  calling  to 
mind  the  frailty  and  uncertainty  of  human 


life,  and  being  desirous  of  settling  my  world- 
ly affairs  and  directing  how  the  estate  with 
which  it  has  pleased  God  to  bless  me,  shall 
be  disposed  after  my  decease,  while  I  have 
strength  and  capacity  so  to  do,  do  make  and 
publish  this,  my  last  will  and  testament 
hereby  revoking  and  making  null  and  void 
all  other  last  wills  and  testaments,  by  me 
heretofore  made ;  •  *  •  as  to  my  worldly 
estate  and  all  the  property,  real,  personal 
or  mixed,  of  which  I  shall  die  seized  and 
possessed,  or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,  I  devise,  bequeath 
and  dispose  thereof  in  the  manner  following, 
to- wit:" 

In  item  1  the  testatrix  gave  to  appellant, 
D.  F.  S.  Galloway,  who  was  her  grand- 
nephew,  her  home  In  the  city  of  Little  Rock, 
and  all  its  contents,  furniture,  paintings,  sil- 
ver, etc.,  horses,  carriages,  and  harness,  and 
also  certain  other  lots  of  real  estate  in  said 
city,  and  a  tract  of  land  in  Pulaski  county 
containing  180  acres. 

In  item  2  she  gave  to  her  nephew  W.  A. 
Galloway  two  lots  in  Little  Rock,  and  a  cer- 
tain tract  of  land  in  Pulaski  county. 

In  item  3  she  gave  to  her  niece  Elizabeth 
S.  Darby  a  farm  In  Pulaski  county  known 
as  the  "Shall  place,"  containing  about  786 
acres.  The  language  of  that  devise  Is  as 
follows:  "I  give,  devise  and  bequeath  to 
my  niece,  Elizabeth  S.  Darby,  the  place 
known  as  the  'Shall  place,'  consisting  of 
about  786  acres  of  land  in  Pulaski  County, 
State  of  Arkansas,  to-wit:"  (Here  follows 
description.) 

In  item  4  she  gave  two  lots  in  the  city 
of  Little  Rock,  and  a  farm  in  Pulaski  coun- 
ty known  as  the  "Beasley  place^"  to  her  niece 
Mary  A.  Eanes  for  life,  with  remainder  over 
to  D.  F.  S.  Eanes,  a  grandnepbew  of  the  tes- 
tatrix. 

In  item  6  she  gave  to  her  said  grand- 
nephew  D.  F.  S.  EJanes  three  lots  in  the  dty 
of  Little  Rock,  the  property  being  left  in 
trust  to  D.  F.  S.  Galloway  as  trustee  for  the 
benefit  of  said  D.  F.  S.  Eanes  until  the 
latter  sboold  come  of  age. 

In  items  6  and  7,  respectively,  she  be- 
queathed sums  of  money  to  a  friend  and  to 
a  certain  church  in  Little  Rock. 

Item  8  contained  the  following  residuary 
devise  and  bequest:  "I  give,  devise  and  be- 
queath to  my  grandnepbew,  David  F.  Shall 
Galloway,  all  the  rest  and  residue  of  my  es- 
tate not  hereinbefore  specifically  devised  and 
bequeathed,  whether  real,  personal  or  mixed, 
of  which  I  shall  die  seized  and  possessed, 
or  to  which  I  shall  be  entitled  at  the  time  of 
my  decease." 

After  the  residuary  clause  the  will  reads 
as  follows: 

"The  property  herein  devised  and  be- 
queathed in  items  four  and  five  to  my  grand- 
nephew,  David  F.  Shall  Eanes,  shall,  in  the 
event  of  his  death  without  issue  of  bis  body 
him    surviving,    vest    in    fee-simple    in    hLs 
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mother,  my  niece,  Mary  A.  Eanes,  her  beirs 
and  assigns. 

"All  the  property  herein  devised  and  be- 
Qneathed,  unless  otherwise  and  specifically 
stated,  shall  vest  in  the  devisees,  their  heirs 
and  assigns  in  fee  simple,  and  the  property 
devised  and  bequeathed  to  my  nieces  is  to  be 
their  sole  and  separate  property  and  free 
from  the  control  and  debts  of  their  said  hus- 
bands, together  vrith  the  rents  and  profits 
of  the  same." 

By  her  codicil  the  testatrix  revolted  the 
devise  to  appellant,  D.  F.  8.  Galloway,  as 
to  some  of  the  said  Iota  given  to  him  in  the 
will,  and  devised  the  same  to  Elizabeth  S. 
Darby  in  fee  simple.  The  codicil  made  cer- 
tain other  changes  not  material  to  this  con- 
troversy. Elizabeth  S.  Darby  died  prior  to 
the  death  of  the  testatrix,  and  the  contro- 
versy in  this  suit  is  as  to  the  devolution  of 
the  property  devised  to  her  in  the  will  and 
codiclL 

It  is  the  contention  of  appellant  that  both 
of  the  devises  to  Elizabeth  8.  Darby  lapsed 
on  account  of  her  death  prior  to  the  death 
of  the  testatrix,  and  that  that  property  fell 
wltliln  the  residuary  clause  of  the  will.  The 
chancellor  decided  that  the  devise  to  Mrs. 
Darby  in  the  will  did  not  lapse,  but  went 
to  her  children  under  the  terms  of  the  will, 
and  that  the  devise  to  Mrs.  Darby  in  the 
codicil  lapsed,  but  did  not  fall  wltliln  the 
residuary  clause,  and  as  to  that  the  testatrix 
is  deemed  to  have  died  intestate,  and  the 
property  descended  to  her  heirs  at  law.  Ap- 
pellant, D.  F.  S.  Galloway,  is  not  one  of  the 
heirs  of  the  testatrix,  so,  under  the  decree, 
he  gets  none  of  the  property  In  controversy, 
and  he  appealed  to  this  court  W.  A.  Gal- 
loway, the  father  of  D.  F.  8.  Galloway,  Is 
one  of  the  heirs,  and  is  a  party  to  tills  suit 
He  appealed  from  that  part  of  the  decree 
which  holds  that  the  property  devised  to 
Mrs.  Darby  in  the  will  goes  to  her  children. 

[1,2]  The  rule  Is  established  beyond  con- 
troversy, except  where  changed  by  statute, 
that  a  legacy  or  devise  lapsed  when  the 
legatee  or  devisee  dies  before  the  testator. 
17  Am.  &  Eng.  Ency.  of  Law,  p.  748,  and 
authorities  there  cited.  "The  liability  of  a 
testamentary  gift  to  failure  or  as  it  is 
generally  termed  lapse,"  says  Mr.  Jarman, 
"by  reason  of  the  decease  of  its  object  in 
the  testator's  lifetime,  la  a  necessary  conse- 
quence of  the  ambulatory  nature  of  wills, 
which,  not  taking  effect  until  the  death  of 
the  testator,  can  communicate  no  benefit  to 
persons  who  previously  die."  1  Jarman  on 
Wills  (6th  Ed.)  p.  307.  A  statute  of  this 
state  changes  that  rule  as  to  a  legacy  or  a 
devise  to  a  child  or  other  descendant  of  the 
testator,  and  provides  that  it  shall  not  lapse, 
but  that  "the  property  so  devised  or  be- 
queathed shall  vest  In  the  surviving  child  or 
other  descendant  as  if  such  devisee  or  lega- 
tee had  survived  the  testator  and  died  intes- 
tate."    Kirby's  Digest,  |  8022. 

It  Is  conceded  that  the  devise  to  Mrs.  Dar- 


by in  the  codicil  lapsed,  as  decided  by  the 
chancellor,  by  reason  of  her  death  before 
the  death  of  the  testatrix,  and  the  property 
either  falls  within  the  residuary  clause  of 
the  will,  If  tliat  clause  Is  broad  enough  to 
Include  it,  or  descends  to  the  heirs  at  law 
of  the  testatrix,  as  undisposed  of  property. 
That  qnestion  will  be  considered  later. 

It  is  contended  on  behalf  of  appellees  that 
the  devise  of  the  Shall  place  did  not  lapse, 
and  that  it  was  the  intention  of  the  testatrix 
to  substitute  the  children  of  Mrs.  Darby  as 
devisees  in  the  event  of  the  latter's  death 
before  the  death  of  the  testatrix.  This  con- 
tention is  founded  on  the  general  provision 
in  the  will  that  "all  the  property  herein 
devised  and  bequeathed,  unless  otherwise 
and  specifically  stated,  shall  vest  In  the 
devisees,  their  heirs  and  assigns  in  fee  sim- 
ple." The  argument  is  that  there  is  pre- 
sumed an  intention  not  to  permit  the  devise 
to  lapse,  and  tliat  the  word  "heirs"  should 
be  construed  to  mean  "children,"  so  that  a 
line  of  succession  should  be  prescribed  In 
order  to  prevent  lapse.  There  might  be 
more  reason  for  adopting  that  construction 
of  the  provision  if  it  applied  only  to  the 
devise  to  Mrs.  Darby,  but  it  applies  to  all 
of  the  property  devised  in  the  wlU  except 
when  "otherwise  and  spedflcally  stated," 
and  the  fact  tliat  the  provision  is  a  general 
one  materially  weakens  the  basis  for  con- 
struing the  word  "heirs"  to  mean  "children." 
We  do  not,  however,  mean  to  say  that  such 
would  be  the  proper  construction  even  If  the 
provision  applied  only  to  the  devise  to  Mrs. 
Darby.  On  the  contrary,  we  are  of  the 
opinion  that  the  words,  "their  heirs  and  as- 
signs," were  used  in  a  technical  sense  to 
denote  the  character  of  the  estate  or  extent 
of  the  interest  to  be  taken  by  the  devisees — 
that  they  are  words  of  limitation,  not  words 
of  substitution.  The  aim  in  construing  a 
will  is  to  correctly  arrive  at  the  intention 
of  the  testator,  but  the  meaning  is  to  be 
gathered  from  the  language  used.  "The 
question  in  expounding  a  will  Is  not  wliat 
the  testator  meant,  but  what  Is  the  meaning 
of  his  words.  The  use  of  the  expression 
that  the  intention  of  the  testator  Is  to  l)e  the 
guide,  unaccompanied  with  the  constant  ex- 
planation that  it  is  to  be  sought  in  his  words 
and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  unconsciously  to  speculate  up- 
on what  the  testator  may  have  been  sup- 
posed to  have  intended  to  say,  instead  of 
strictly  adhering  to  the  true  question,  which 
Is  what  that  which  he  has  written  means. 
The  will  must  be  expressed  In  writing,  and 
that  writing  only  is  to  be  considered.  And 
in  construing  that  writing  the  rule  Is  to 
read  it  in  the  ordinary  and  grammatical 
sense  of  the  words,  unless  some  obvious  ab- 
surdity or  some  repugnancy  or  inconsistency 
with  the  declared  intention  of  the  writer  to 
be  extracted  from  the  whole  instrument 
should  follow  from  the  reading  of  U."  2 
Williams  on  Executors,  p.  327. 
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Cases  are  to  be  found  wbere  the  word 
"heirs"  in  a  will  or  deed  was  construed  to 
mean  "children."  The  following  are  among 
those  cases:  Wyman  y.  Johnson,  68  Ark.  369, 
59  S.  W.  280;  Shirey  v.  Qark,  72  Ark-  539, 
81  S.  W.  1067.  Other  examples  are  fonnd  In 
the  many  cases  cited  by  counsel  for  appel- 
lees. But  words  used  in  a  will  must  be  con- 
strued according  to  the  technical  legal  mean- 
ing, unless  explanatory  words  in  the  con- 
text qualify  them  or  give  them  another  mean- 
ing, or  unless  the  peculiar  situation  under 
which  they  are  used  indicate  an  intention 
to  use  them  other  than  in  a  technical  sense. 
In  Moody  y.  Walker,  3  Ark.  147,  this  court 
said:  "When  technical  phrases  or  terms  of 
art  are  used,  it  is  fair  to  presume  that  the 
testator  understood  their  meaning,  and  that 
they  expressed  the  intention  of  his  will,  ac- 
cording to  their  Import  and  signification. 
When  certain  terms  or  words  have  by  repeat- 
ed adjudication  received  a  precise,  definite, 
and  legal  construction,  if  the  testator  in  mak- 
ing his  will  use  such  terms  or  similar  expres- 
sions, they  shall  be  construed  according  to 
their  legal  effect;  for,  if  this  was  not  the 
case,  titles  to  estates  would  be  daily  unset- 
tled, to  the  ruin  of  thousands."  In  Johnson 
y.  Knight  of  Honor,  53  Ark.  255,  13  S.  W. 
794,  8  h.  R.  A.  732,  in  construing  the  mean- 
ing of  the  word  "heirs,"  the  court  said:  "It 
is  a  technical  word.  When  used  in  any  le- 
gal instrument,  and  there  is  no  context  to 
explain  it,  as  in  this  case,  it  should  be  un- 
derstood in  its  legal  and  technical  sense." 
To  the  same  effect,  see  Myar  t.  Snow,  49 
Ark.  129,  4  S.  W.  381.  "Though  the  inten- 
tion of  a  testator,  when  ascertained,"  says 
Mr.  Jarman,  "is  implicitly  obeyed,  however 
Informal  the  language  in  which  it  has  been 
conveyed,  yet  the  courts  in  construing  that 
language  resort  to  certain  established  rules 
by  which  particular  words  and  expressions, 
standing  unexplained,  hare  obtained  a  differ- 
ent meaning,  which  meaning  If  must  be  con- 
fessed does  not  always  quadrate  with  their 
popular  acceptation.  This  results  from  the 
enactment  of  law,  which  presumes  every  per- 
son to  be  acquainted  with  its  rules  of  inter- 
pretation, and  consequently  to  use  expres- 
sions in  their  legal  sense,  i.  e.,  in  the  sense 
which  has  been  fixed  by  adjudication  to  the 
same  expressions  occurring  under  analogous 
circumstances,  a  presumption,  though  it  may 
sometimes  have  disappointed  the  intention 
of  a  testator,  is  fraught  with  great  general 
convenience,  for  without  some  acknowledged 
standard  of  interpretation  it  would  have  been 
impossible  to  rely  with  confidence  op  the  op- 
eration of  any  will  not  technically  expressed 
nntll  it  had  received  a  Judicial  interpreta- 
tion." 2  Jarman  on  Wills,  p.  1661.  "In 
seeking  for  the  expressed  intention  of  the 
testator,  his  words  are  to  receive  that  con- 
struction and  interpretation  which  a  long 
series  of  decisions  has  attached  to  them,  un- 
less it  is  very  certain  that  they  were  used  in 
a  different  sense."    1  Redfleld  on  Wills,  433. 


Lord  Denman,  in  Doe  v.  Oallinie,  6  Bame- 
wall  ft  Adolphus,  621,  said:  "Technical 
words,  or  words  of  known  legal  import, 
must  have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless 
those  inconsistent  words  are  of  such  a  nature 
as  to  make  it  perfectly  clear  that  the  testa- 
tor did  not  mean  to  use  the  technical  words 
in  their  proper  sense."  Mr.  Washburn  has 
this  to  say  on  that  subject:  "On  the  other 
hand,  'heirs'  may  have  sometimes  meant  the 
same  as  'child'  or  'children.'  That  the  tes- 
tator Intended  to  use  it  thus  must  be  clear 
and  sometlilng  more  tlian  implication.  Oth- 
erwise, it  is  a  word  of  limitation."  2  Wash- 
bum  on  Real  Property,  p.  603.  Judge  Shars- 
wood,  speaking  for  the  court  in  Doebler's  Ap- 
peal, 64  Pa.  9,  said:  "While  the  intention  of 
the  testator,  if  consistent  with  law,  is  un- 
doubtedly to  lie  the  polar  star,  yet  we  are 
bound  to  take  as  our  guides  those  general 
rules  or  canons  of  interpretation  which  have 
been  adopted  and  followed  by  those  who  have 
gone  before  us.  It  becomes  no  man  and  no 
court  to  be  wise  alwve  that  which  is  written. 
Security  of  titles  requires  that  no  mere  ar- 
bitrary discretion  should  be  exercised  in  con- 
jecturing what  words  the  testator  would 
have  used,  or  what  form  of  disposition  he 
would  have  adopted  had  he  been  truly  ad- 
vised as  to  the  legal  effect  of  the  words  ac- 
tually employed.  That  would  be  to  make  a 
will  for  him,  instead  of  construing  that  which 
he  has  made." 

This  rule  of  construction  has  been  univer- 
sally adopted  by  Judges  and  law  writers. 
The  exceptions  to  It  are,  as  above  stated, 
found  in  cases  where  there  are  qualifying 
words  in  the  context,  which  shows  that  a 
technical  meaning  was  not  intended,  or  the 
peculiar  circumstances  under  which  the  words 
were  used  demonstrate  clearly  that  they  were  • 
meant  otherwise  than  in  the  technical  sense. 
In  the  present  instance  there  is  nothing  to 
indicate  that  the  term,  "heirs  and  assigns," 
was  used  otherwise  than  in  the  technical 
sense  as  words  of  limitation.  There  are  nu- 
merous authorities  holding  that  the  word 
"heirs"  in  a  will  is  a  word  of  limitation,  and 
not  of  substitution,  and  that  the  use  of  it, 
following  the  name  of  the  devisee,  does  not 
prevent  a  lapse  in  the  event  of  the  latter's 
death  before  that  of  the  testator.  Mr.  Jar- 
man has  this  to  say  on  that  subject:  "The 
doctrine  applies  indiscriminately  to  gifts  with 
and  gifts  without  words  of  limitation.  Thus 
if  a  devise  be  made  to  A.  and  his  heirs, 
•  •  •  or  to  A.  and  the  heirs  of  his  body, 
and  A.  died  in  the  lifetime  of  the  testator, 
the  devise  absolutely  lapses."  1  Jarman  on 
Wills,  p.  307.  "For  the  word  'heirs'  in  such 
cases,"  says  Mr.  Underbill,  "gives  the  heirs- 
no  interest  under  the  will,  but  it  is  merely 
a  word  of  limitatioh,  showing  what  inter- 
est the  ancestor  was  to  take  in  case  he  should 
survive  the  testator."  1  Underbill  on  Wills, 
p.  436.  Mr.  Redfleld  states  the  same  rule 
as  follows:  "The  general  presumption  being 
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that  tbese  terms  of  succession  are  used  to 
mark  the  extent  of  the  interest  thus  in- 
tended to  be  conveyed  to  the  legatee  or  dev- 
isee, and  are  therefore  words  of  limitation 
merely."    2  Redfield  on  Wills,  160. 

The  same  rule  is  stated  in  numerous  an- 
thorltles  in  support  cited  in  18  Am.  &  Eng. 
Enc.  of  Law,  p.  754.  See,  also,  Jackson  y. 
Alsop,  67  Conn.  249,  34  Atl.  1106;  Maxwell 
T.  Featberston,  83  Ind.  339;  Keniston  v. 
Adams,  80  Me.  290,  14  AQ.  203;  Kimball  t. 
Story,  108  Mass.  382;  Wood  v.  Seaver,  158 
Mass.  411,  33  N.  E.  587;  Hand  v.  Marcy, 
'28  N.  J.  Eq.  59;  Kimball  v.  Chappel  (Sup.) 
18  N.  Y.  Supp.  30;  In  the  matter  of  Wells, 
113  N.  Y.  396,  21  N.  E.  137.  10  Am.  St  Bep. 
457;  Moss  T.  Helsley,  60  Tex.  426.  In  the 
case  of  Watson  v.  Wolff-Goldman  Realty 
Co.,  95  Ark.  18,  128  S.  W.  581,  Ann.  Gas. 
'  1912A,  540,  It  was  urged  tliat  the  use  of 
the  words  "and  assigns  forever,"  enlarged 
the  estate,  which  otherwise  would  have  been 
restricted  by  the  use  of  the  words  "bodily 
heirs."  But  this  court  held,  following  other 
decisions  cited  in  the  opinion,  that  the  word 
"assigns"  was  to  be  construed  in  a  technical 
sense,  and  that  it  only  Imported  "that  the 
estate  may  be  transferred,  and  cannot  oper- 
ate to  enlarge  the  grant  or  defeat  its  ex- 
press limitations." 

Our  conclusion,  therefore,  is  that  the  de- 
vise to  Mrs.  Darby  in  the  will  lapsed,  and 
that  the  property,  the  same  as  that  devised 
Jn  the  codicil,  either  fell  within  the  residua- 
ry clause  or  descended  to  the  heirs  at  law 
of  the  testatrix. 

[3]  The  remaining  question  relates  to  the 
devolution  of  the  property  described  In  the 
lapsed  devises  to  Mrs.  Darby.  Did  it  fall 
within  the  clause  giving  the  residuum  of  the 
estate  to  appellant  D.  F.  S.  Galloway?  The 
residuary  clause  is  general  in  Its  terms,  and 
covers  all  property  of  every  kind  not  other- 
wise disposed  of  in  the  will.  At  common 
law  there  was  a  distinction  made,  with  re- 
spect to  the  operation  of  the  residuary  clause 
of  a  will,  between  bequests  of  personalty 
and  devises  of  real  property,  the  English 
courts  holding  that  lapsed  legacies  fell  Into 
the  residuum,  unless  otherwise  directed  In 
the  will  itself;  but  that  a  devise  of  real 
estate  did  not  go  to  the  residuary  devisee. 
This  rule  was  based  upon  another  distinc- 
tion arbitrarily  made  by  the  English  courts 
that  as  to  personalty  a  will  was  deemed  to 
speak  from  the  date  it  took  efCect — ^L  e., 
from  the  date  of  the  testator's  death — and 
therefore  Included  property  acquired  by  the 
testator  after  the  execution  of  the  will,  but 
that,  as  to  real  estate,  the  will  was  deemed 
.  to  speak  only  from  the  date  of  its  execu- 
tion, and  did  not  include  after-acquired  prop- 
erty. The  rule  of  the  common  law  has  been 
changed  In  England  by  the  Statute  of  Vic- 
toria (1837),  and  In  most  of  the  American 
states,  so  as  to  completely  sweep  away  the 
old  distinction  between  bequests  of  person- 


alty and  devises  of  real  property,  and  make 
a  will  speak  from  the  date  of  the  testator's 
death  and  convey  after-acquired  real  estate 
as  well  as  personalty;  and,  where  those 
statutes  have  been  put  into  effect,  the  rul- 
ings Iiave  been  that  lapsed  legacies  and  de- 
vises fall  Into  the  residuary  clause,  unless 
a  contrary  intention  on  the  part  of  the  testa- 
tor is  expressed  in  the  will.  The  rule  and 
its  changes  are  very  clearly  stated  In  the  fol- 
lowing excerpt  from  the  opinion  of  the  In- 
diana Supreme  Court:  "It  is  said,  however, 
ttiat  there  exists  an  Important  distinction 
between  a  void  or  lapsed  bequest  of  person- 
al estate  and  a  void  or  lapsed  devise  of  real 
estate,  which  obtains  both  in  England  and 
America  in  this:  That  the  former  falls  into 
the  residue,  and  the  latter  goes  to  the  heirs. 
The  reason  generally  assigned  for  such  dis- 
tinction has  been  the  different  operations  of 
a  will  upon  personal  and  real  estate.  It  fa 
said  that  as  to  personal  estate  the<  will  would 
operate  upon  all  the  personal  estate  held  by 
the  testator  at  the  time  of  his  death ;  while 
as  to  his  real  estate  the  testator  could  only 
devise  such  as  he  owned  at  the  time  of  bis 
will.  It  ia  certain,  we  think,  that  the  rea- 
son thus  given  for  the  supp<»ed  distinction 
has  long  since  ceased  to  exist,  if  It  ever  ex- 
isted in  this  state.  Here  the  testator's  will 
of  personal  estate  must  be  executed  vrlth 
precisely  the  same  solemnity  and  formality 
as  the  win  devising  real  estate;  and  there 
Is  no  perceptible  or  practical  difference  In 
the  operation  of  a  will  upon  personal  and 
upon  real  estate."  Holbrook  v.  McCleary, 
79  Ind.  167.  And  the  Supreme  Court  of  Mas- 
sachusetts, speaking  through  Justice  Dewey, 
gives  the  following  explanation  of  the  cliang- 
es  In  the  law  on  the  subject:  "With  us  all 
ground  for  any  such  distinction  has  long 
since  been  done  away  with.  Our  whole  sys- 
tem since  the  enactment  of  the  Bevlsed  Stat- 
utes (chapter  62,  section  3)  has  been  to  carry 
out  the  principle  that  devises  of  real  estate 
and  legacies  of  personal  estate  were  to  be 
placed  substantially  upon  the  same  footing 
as  to  the  extent  of  the  power  to  devise  and 
the  formalities  required  in  the  execution  of 
the  testamentary  instrument"  Thayer  r. 
Wellington,  91  Mass.  (9  Allen)  283,  85  Am. 
Dec.  753.  For  other  cases  announcing  the 
same  changes  in  the  law,  see  Mollueaux  v. 
Baynolds,  55  N.  J.  Eq.  189,  36  Atl.  276;  EIs- 
tate  of  Upham,  127  Cal.  90,  59  Pac.  315; 
Drew  V.  Wakefield,  54  Me.  291;  Beeves  v. 
Beeves,  5  Liea  (Tenn.)  653;  Youngs  v. 
Youngs,  45  N.  Y.  254;  Jackson  y.  Alaop,  67 
Conn.  249,  34  Atl.  1106;  West  y.  West  S9 
Ind.  529.  We  have  no  statute  on  this  sub- 
ject specifically  abolishing  the  rule  of  the 
common  law  as  to  the  distinction  in  the  oper- 
ation of  wills  between  personalty  and  real 
estate.  But  in  the  case  of  Patty  v.  Goolsby, 
51  Ark.  61,  9  S.  W.  846,  it  was  decided 
that  the  course  of  legislation  here  has  swept 
away  all  distinctions,   and   that  a  will  is 
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deemed  to  speak  from  the  date  of  the  testa- 
tor's death  as  to  real  estate  as  well  as  to 
personalty  and  carries  after-acquired  proper- 
ty, both  real  and  personal.  In  that  case  the 
court,  speaking  through  Special  Justice  Sol. 
F.  Clark,  said :  "We  are  not  aware  that  the 
question  has  ever  beea  directly  before  this 
court,  nor  has  there  been  any  legislation  in 
this  state  In  terms  changing  or  abolishing 
the  English  law  on  the  subject.  But  a  course 
of  legislation  was  adopted  at  an  early  date 
wholly  Inconsistent  with  it,  and  which  has 
certainly  swept  away  the  principles  or 
grounds  upon  which  the  rule  has  ever  beesa 
understood  to  be  predicated.  •  •  •  Con- 
sidering the  great  changes  in  the  policy  as 
well  as  the  formalities  in  alienating  and  as- 
suring title  to  real  estate  as  to  what  they 
were  when  the  English  rule  on  this  subject 
originated  and  prevailed,  we  cannot)  see, 
notwithstanding  the  common  law  has  never 
been  changed  by  any  positive  statute,  any 
reason  why  a  will  should  not  speak  from  the 
death  of  the  testator  as  to  real  as  well  as 
personal  estate,  and  we  are  therefore  of  the 
opinion,  and  so  hold,  that  the  testator  being 
seised  and  possessed  of  said  lands  at  the 
time  of  bts  death  they  were  included  in  his 
will  and  were  conveyed  thereby."  That  de- 
cision established  here  a  state  of  the  law 
similar  to  that  of  other  Jurisdictions  where 
changes  in  the  common  law  on  this  subject 
have  been  brought  about  by  express  statu- 
tory enactments.  It  necessarily  and  logical- 
ly follows  from  the  application  of  the  princi- 
ples there  announced  that  lapsed  devises  of 
real  estate  fall  into  the  general  residuary 
clause,  unless  a  contrary  intention  of  the 
testator  is  clearly  expressed  in  the  will. 

[4]  It  is  insisted  with  much  earnestness 
that  the  rule  announced  in  Patty  v.  Goolsby, 
supra,  was  mere  dictum,  and  should  not  be 
binding  on  us  now  as  a  precedent.  We  can- 
not agree  with  counsel  that  the  opinion  on 
that  point  is  obiter  dictum.  That  particular 
question  was  elaborately  argued  in  the  brief 
on  one  side,  and  seems  to  have  been  care- 
fully considered  by  the  court  If  the  court 
bad  reached  a  dUterent  conclusion  upon  that 
question  of  law,  it  would  have  been  decisive 
of  the  issue  between  tiie  parties.  In  other 
words,  the  case  could  have  turned  entirely 
upon  the  decision  of  that  question.  There- 
fore, it  cannot  be  regarded  as  dictum  mere- 
ly because  it  was  found  necessary  to  con- 
sider another  question  in  consequence  of  the 
conclusion  reached  by  the  court  on  that  ques- 
tion. Besides,  the  case  was  a  carefully  con- 
sidered one,  and  has  undoubtedly  become  a 
rule  of  property  in  this  state.  We  decline 
to  overrule  it  or  to  discredit  it 

[8]  Now,  turning  to  the  question  of  lapsed 
legacies  at  common  law,  which  must  now  be 
considered  as  the  established  rule  also  as  to 
devises  of  real  estate,  we  find  little,  if  any, 
conflict  in  the  authorities.  "A  residuary 
gift  of  personal  estate,"  says  Mr.  Jnrman, 
"carries,   not  only   everything  not  in  terms 


disposed  of,  but  everything  that  in  any  event 
turns  out  not  to  be  well  disposed  of.  A  pre- 
sumption raises  for  the  residuary  legatee  as 
against  every  one  except  the  particular  leg- 
atee, for  the  testator  is  supposed  to  .give  bis 
personalty  away  from  the  former  only  for 
the  sake  of  the  latter.  It  has  been  said  that 
to  take  a  bequest  of  the  residue  out  of  the 
general  rule  very  special  words  are  required, 
and  accordingly  a  residuary  bequest  of  prop- 
erty 'not  speciflcally  given'  following  various 
speciflc  and  general  legacies  will  include 
lapsed  speciflc  legacies."  2  Jarman  on  Wills, 
p.  716.  The  role  sustained  by  a  long  list  of 
adjudged  cases  is  thus  stated  by  the  Cydo- 
pedists  of  the  Law:  "The  residuary  clause 
passes  all  the  property  of  the  testator  that 
is  not  otherwise  disposed  of  by  the  will,  un- 
less the  words  used  show  an  intention  to  ex- 
clude from  the  operation  of  the  residuary 
clause  some  part  of  the  estate;  it  being  the 
rule  that  a  residuary  clause  will  be  liberal- 
ly construed  to  prevent  Intestacy.  This  in- 
cludes property  acquired  after  the  will  was 
made,  if  it  appears  that  the  testator  intend- 
ed his  will  to  operate  on  after-acquired  prop- 
erty, and  legacies  and  devises  that  lapse  or 
otherwise  fall  for  any  reason."  18. Am.  & 
Eing.  Ency.  of  Law,  p.  724.  In  Levering  v. 
Lovering,  129  Mass.  07,  the  court  said:  "A 
general  residuary  gift  carries  all  property 
which  is  not  otherwise  disposed  of  by  the 
will,  and  includes  lapsed  legacies  and  all 
void  legacies.  In  this  case  the  residuary 
gift  was  'all  the  rest,  residue  and  remain- 
der of  my  estate,  real  and  personal,  of  ev- 
ery nature  and  description.'  The  fact  that 
he  specifles  certain  remainders  and  rever- 
sions as  included  in  the  general  description 
does  not  limit  or  narrow  it"  In  the  Matter 
of  L'Hommedieu,  32  Hun  (N.  Y.)  10,  the  fol- 
lowing statement  of  the  rule  is  given:  "It  is 
a  settled  rule  of  construction  that  a  residu- 
ary clause  carries  all  which  is  not  legally 
disposed  of  by  the  will,  unless  a  contrary  in- 
tention is  manifest  by  the  will  itself.  Such 
an  Intention  cannot  be  deduced  from  the 
mere  absence  of  words  or  that  the  testator 
failed  to  provide  for  the  contingency  upon 
which  the  lapse  was  occasioned.  A  testator 
is  supposed  to  have  given  away  from  the 
residuary  legatee  only  for  the  sake  of  the 
particular  legatee."  Authorities  need  not 
be  multiplied  on  this  point. 

It  is  argued  ttiat  the  language  of  the  will 
prevents  the  operation  of  the  residuary 
clause  as  a  general  one,  and  evinces  a  spe- 
ciflc intention  on  the  part  of  the  testatrix 
not  to  include  lapsed  legacies.  Counsel  in- 
voke a  strict  construction  of  the  language  of 
the  residuary  clause  on  the  ground  that  a 
presumption  should  not  be  Indulged  of  an 
intention  on  the  part  of  the  testator  to  cut 
the  heirs  off  from  the  lapsed  devises,  unless 
the  intention  Is  made  clear  by  the  language 
of  the  will.  While  it  Is  sometimes  said  that 
an  Intention  to  disinherit  lawful  heirs  is 
not  to  be  presumed,  in  the  absence  of  clear 
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and  explicit  language  to  that  effect,  yet 
there  are  other  presumptions  not  to  be  over- 
looked. In  the  constniction  of  wills  there  Is 
always  a  presumption  against  partial  Intes- 
tacy, unless  such  an  Intention  clearly  ap- 
pears from  the  language  used  In  the  instru- 
ment Booe  V.  Vinson,  149  S.  W.  524;  2 
Redfleld  on  Wills,  116.  The  presumption 
against  Intended  Intestacy  leads  to  a  liberal, 
rather  than  to  a  restrlctlTe,  construction  of 
the  residuary  clause  in  the  wiU,  in  order  to 
prevent  partial  intestacy.  "Where  the  lan- 
guage of  the  residuary  clause  is  ambiguous," 
says  the  New  York  court,  "the  leaning  of 
the  courts  is  in  favor  of  a  broad  rather 
than  a  restricted  construction.  It  prevents 
Intestacy,  which  it  is  reasonable  to  suppose 
testators  do  not  contemplate,  and,  If  the 
mind  is  left  In  deubt  upon  the  whole  will  as 
to  the  actual  testamentary  intention,  a  broad 
rather  than  a  strict  construction  seems  more 
likely  to  meet  the  testamentary  purpose,  be- 
cause such  a  clause  is  usually  inserted  to 
provide  for  contingencies  or  lapses,  and  to 
cover  whatever  is  left,  after  satisfying  spe- 
dfle  and  special  purposes  of  the  testator 
manifested  in  the  other  clauses  of  the  will." 
liamb  y.  Lamb,  131  N.  Y.  234,  30  N.  E.  134. 
This  presumption  is  greatly  strengthened  by 
the  language  of  the  will  and  of  its  provi- 
sions, taken  as  a  whole.  Ttie  emphatic  lan- 
guage used  evinces  a  clear  intention  to  cov- 
er all  of  the  testator's  property.  The  pre- 
amble reads  thus:  "As  to  my  worldly  estate 
and  all  the  property,  real,  personal  or  mix- 
ed, of  which  I  shall  die  seized  and  possess- 
ed, or  to  which  I  shall  be  entitled  at  the 
time  of  my  decease,  I  devise,  bequeath  and 
dispose  thereof  in  the  manner  following,  to 
wit:"  In  1  Underhlll  on  Wills,  i  484,  this 
pertinent  statement  of  the  law  on  the  sub- 
ject Is  found:  "The  rule  is  that  the  testa- 
tor's intention  Is  to  be  ascertained  from  the 
whole  will.  If,  therefore,  the  testator  in  the 
introduction  expresses  an  intention  of  dis- 
posing of  all  of  his  estate  as  when  he  says 
'I  give  and  devise  all  of  my  worldly  goods,' 
it  should  be  considered.  The  presumption 
arises  that,  having  the  disposition  of  his 
whole  estate  in  view,  he  did  not  intend  to 
die  Intestate  as  to  any  part  of  it.  If  his 
subsequent  language  may  be  construed  in  ei- 
ther of  two  ways,  by  one  of  which  a  com- 
plete disposition  will  be  mnde  of  his  whole 
estate,  and  by  the  other  only  a  partial  dis- 
position will  be  made,  resulting  in  a  partial 
Intestacy,  the  introductory  statement  point- 
ing to  a  complete  disposition  ought  to  be 
considered,  and  that  sense  adopted  which 
will  result  in  a  disposition  of  the  whole  es- 
tate. Hence  it  follows  that  language  which 
In  a  general  or  residuary  clause  may  not 
alone  be  sufficiently  conclusive  to  dispose  of 
all  the  property  of  the  testator  may  have 
its  meaning  enlarged  to  correspond  with  an 
intuition  shown  in  the  introductory  clause." 
Mr.  Redfleld  states  the  same  conclusion  as 
follows:    "The  courts  have  for  a  long  time 


inclined  very  decidedly  against  adopting  any 
construction  of  vrllls  which  would  result  in 
partial  intestacy  unless  absolutely  foroed 
ujion  them.  This  has  beea.  done  partly  as 
a  rule  of  policy  perhaps,  but  mainly  as  one 
calculated  to  carry  into  effect  the  presumed 
Intention  of  the  testator,  for  the  fact  of 
making  the  will  raises  a  very  strong  pre- 
sumption against  any  expectation  or  desire 
on  the  part  of  the  testator  of  leaving  any 
portion  of  his  estate  beyond  the  operation 
of  the  wilL  Hence,  where  a  general  resid- 
uary bequest  was  accompanied  with  expres- 
sions affording  a  more  limited  construction, 
and  pointed  only  to  a  particular  surplus  i>e- 
yond  the  properties  specifically  mentioned, 
it  was  nevertheless  held  to  pass  the  resid- 
aum  of  his  property  at  the  time  of  his  de- 
cease as  well  that  which  he  held  at  the  date 
of  his  wUl  as  that  afterwards  acquired. 
Lord  Elden  here  said  that  it  was  the  gen- 
eral rule  in  r^ard  to  residuary  bequests  to 
avoid  partial  intestacy,  and  that  it  required 
very  special  words  to  confine  a  residuary 
bequest  to  the  property  belonging  to  the  tes- 
tator at  the  date  of  his  will."  2  Redfleld 
on  Wills,  p.  116.  The  words  of  the  residu- 
ary clause,  "not  hereinbefore  spedflcally  de- 
vised," do  not  overcome  the  presumed  inten- 
tion to  include  lapsed  devises.  That  phrase 
must  be  construed  with  reference  to  the 
time  that  the  will  speaks,  and,  whoi  so  con- 
sidered, it  refers  to  valid  devises  or  those 
which  finally  take  effect  under  the  wlU,  but 
does  not  exclude  from  the  residuum  lapsed 
devises  or  those  whidi  are  void  when  the 
will  takes  effect  "In  all  these  cases  of 
lapsed  or  void  legacies,"  says  the  Massa- 
chusetts court,  "or  a  legacy  that  fails  for 
want  of  using  proper  language  to  create  the 
same,  or  to  designate  the  legatee,  all  of 
which  are  uniformly  held  to  pass  to  the  re- 
siduary devisee,  the  testatoir  had  no  purpose 
In  his  mind  at  the  time  of  executing  his  will 
to  pass  such  an  estate  to  the  residuary  dev- 
isee. 'It  is  not  necessary  that  the  testa- 
tor's mind  should  be  active  in  Including  it' 
Goodright  v.  Downshire,  2  B.  &  P.  600.  The 
contrary  intention  of  the  testator  siwfcen  of 
in  the  books,  as  tliat  which  will  prevent 
such  legacy  going  to  the  residuary  devisee, 
is  something  more  than  the  fact  that  the 
testator  supposed  that  he  liad  made  a  valid 
legacy  to  someone  of  a  portion  of  his  es- 
tate, but  which  the  court  held  void  and  in- 
operative." Tiiayer  v.  Wellington,  supra. 
In  the  following  cases  use  of  the  same 
words,  in  substance,  were  held  not  to  take 
lapsed  devises  out  of  the  operation  of  the 
residuary  clause:  Roberts  v.  Cook,  16  Ves. 
Jr.  461 ;  Brovrn  v.  Higgs,  4  Ves.  Jr.  709 ;  In 
re  L'Hommedien,  32  Hun  (N.  X.)  10;  Tln- 
dall's  Executors  v.  Tindall,  24  N.  J.  Eq.  512: 
Riker  V.  GomweU,  113  N.  Y.  123,  20  K.  B. 
602. 

The  conclusion  Is  inevitable,  if  the  prin- 
ciples al)ove  announced  are  to  be  consider- 
ed as  controlling,  that  the  property  Indud- 
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ed  In  the  lapsed  devlseB  to  Mrs.  Darby  fell 
within  tbe  general  residuary  clause  of  the 
vrlll  and  passed  to  appellant,  D.  F.  S.  Gal- 
loway. 

Objection  Is  made  to  the  Jurisdiction  of 
tbe  chancery  court  upon  the  original  com- 
plaint of  appellant,  but  Inasmuch  as  the  al- 
legations of  the  cross-complaint  are  con- 
fessedly sufficient  to  give  the  court  jurisdic- 
tion, and  having  taken  Jurisdiction  for  any 
purpose^  the  court  will  completely  settle  the 
rights  of  the  parties  In  the  subject-matter  of 
the  controversy. 

The  decree  is  therefore  reversed,  and  tbe 
cause  remanded,  with  direction  to  dismiss 
the  cross-complaint  of  appelleee,  and  to 
quiet  the  title  of  appellant  to  all  the  prop- 
erty In  controversy. 


JENKINS  V.  QDICK. 

<Snpreme  Court  of  Arkansas.     Dec.  2,  1012.) 

1.  Appkal  and  Ebbob   (I  201*)— Objection 
Below— Statkhknt   by  Coubt— Evidence. 

Where,  in  replevin  to  recover  a  horse 
traded  on  condition  that  plaintiff  could  reclaim 
it  unless  defendant's  horse  was  as  represent- 
ed, no  objection  was  made  to  tbe  court  s  state- 
ment that  plaintiff's  replevin  affidavit  which 
stated  that  defendant  obtained  possession  of 
the  horse  by  false  pretenses  had  nothing  to  do 
with  the  trade  contract,  such  objection  could 
not  be  considered  on  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1251-1257;  Dec  Dig.  i 
201.*] 

2.  T^IAl.     (I    244*)— IWSTBncnOKB— SlRQLINO 

Out  Evidence. 

It  was  not  error  in  replevin  to  refuse  an 
instruction  stating  and  emphasizing  for  what 
purpose  plaintiff's  replevin  aflSdavit  could  be 
considered  in  evidence;  It  being  improper  to 
single  out  particular  testimony,  and  direct  the 
jury  to  consider  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  577-581;    Dec.  Dig.  i  244.*] 

3.  Witnesses      (|     392*)  —  Iupeachhknt  — 
Statements  in  Replevin  Affidavit. 

Plaintiff's  replevin  affidavit  stating  that 
defendant  obtained  possession  of  tbe  horse  by 
false  pretenses  was  not  relevant  evidence 
where  plaintiff  did  not  deny  making  it;_  it 
having  no  tendency  to  controvert  plaintiff's 
contention  that  the  trade  contract  under  which 
defendant  claimed  the  horse  was  a  conditional 
one. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1249-1251,  1257;  Dec.  Dig.  { 
392.*] 

4.  Trial  (|  280*)— Instbuctions— Reqdests 

COVEBED    BT    CHABOE. 

In  replevin  for  a  horse  traded  to  defend- 
ant on  condition  that  plaintiff  could  reclaim  it 
if  defendant's  horse  were  not  as  represented, 
an  instruction  to  consider  only  whether  de- 
fendant's horse  possessed  certain  desirable  qual- 
ities then  mentioned,  and  whether  she  faUed 
to  possess  certain  undesirable  qualities  then 
mentioned,  and  that  any  captious  objection  by 
plaintiff  could  not  be  pertinent,  was  sufficient- 
ty  covered  by  an  instruction  that  plaintiff  could 
not  recover  if  defendant  merely  guaranteed 
that  be  would  be  responsible  in  damaees,  con- 
sidered with  the  court's  acceptance  of  defend- 
ant's suggestion  that  the  jury  could  not  con- 


sider any  mere  captious  objection  of  plaintiff 
to  the  horse  he  received. 

r£:d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659;   Dec.  Dig.  |  260.*] 
6.  Tbial  (i  124*)— Abouuent  ot  Counsel. 

In  replevin  for  a  horse  conditionally  trad- 
ed to  defendant  for  a  horse  which  plaintiff 
claimed  was  not  as  represented,  it  was  high- 
ly improper  for  plaintiff's  connsef  to  state  in 
his  closing  argument  that  any  man  who  would 
commit  the  crime  which  the  testimony  showed 
the  defendant  to  have  committed  against  the 
plaintiff  ought  to  be  in  the  penitentiary,  es- 
pecially where  defendant  was  an  important  wit- 
ness in  his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  302;    Dec.  Dig.  i  124.*] 

6.  Tbial   (f   133*)— Cdbb  of  Ebbob— Abqu- 

KENT   07   COUNBBL. 

Such  argument  was  harmless,  however, 
where  the  court  sustained  an  objection,  and  di- 
rected tbe  jur^  not  to  consider  it,  and  the  at- 
torney apologized  to  the  jury,  and  withdrew 
the  statement. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  316;    Dec  Dig.  f  133.*] 

Appeal  from  Circuit  Court,  White  County; 
Hance  N.  Button,  Judge. 

Action  by  T.  J.  Quick  against  Harold  Jen- 
kins. From  Judgutent  for  plaintiff,  defend- 
ant appeals.     Altirmed. 

S.  Brundidge,  of  Searcy,  for  appellant  J. 
N.  Rachels,  of  Searcy,  and  John  El  Miller, 
for  appellee. 

WOOD,  J.  The  appellee  sued  appellant 
In  replevin  to  recover  the  possession  of  a 
horse.  His  affidavit  set  up  the  allegation  of 
ownership,  and  the  usual  statutory  require- 
ments. Appellant  denied  the  allegations  of 
the  plaintiff,  and  set  up  that  he  bad  sold  the 
horse  obtained  from  the  appellee,  and  that 
be  was  not  in  the  possession  thereof  at  the 
time  the  suit  was  brought  The  contention 
of  the  appellee  was  that  he  had  traded  hors- 
es with  the  appellant  on  condition  that  if  the 
mare  obtained  from  appellant  in  exchange 
for  the  horse  of  appellee  possessed  certain 
qualities  wblch  appellant  guaranteed  her  to 
possess,  or  If  appellee  was  not  satisfied  with 
her,  that  he  should  be  permitted  to  rue  the 
trade.  Appellee  testified  that  the  appellant 
in  making  the  trade  said  to  the  appellee, 
concerning  tbe  mare:  "If  you  are  not  satis- 
fled  with  her  and  she  don't  do  what  I  say, 
you  come  back,  and  I  will  give  you  the 
horse  badt."  Tbe  testimony  of  appellee 
tended  to  prove  that  the  mare  was  unsatis- 
factory to  Urn,  and  that  he  attempted  to 
have  appellant  take  her  back,  but  that  ap- 
pellant refused.  *0n  the  other  hand.  It  was 
contended  by  appellant,  and  the  evldenee 
in  his  behalf  tended  to  prove,  that  he  traded 
his  mare  for  appellee's  horse,  and  that  the 
trade  was  In  no  manner  a  conditional  one. 

[1]  During  the  progress  of  the  trial,  the 
court  permitted  the  appellant  to  introduce 
an  affidavit  of  the  appellee  made  before  the 
Justice  of  the  peace  before  whom  the  suit 
was  instituted,  in  which  the  appellee  charg- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dm.  Die-  A  Am.  Dig.  Key-No.  Sarles  4  Rep'r  Indexes 
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ed  that  the  appellant  "did  obtain  of  aSBant 
the  possession  ot  one  horse  of  the  valne 
of  $150  by  false  pretenses."  When  appel- 
lant offered  the  affidavit,  the  court  remark- 
ed: "You  can  Introduce  the  affidavit  if  you 
want  to,  but  It  vrlll  not  have  anything  to 
do  with  the  contract  between  these  parties 
as  to  the  horse  trade."  The  appellant  did 
not  except  to  this  remark  of  the  court 

[2]  The  appellant  offered  the  following 
prayer  for  an  instruction,  which  the  court 
refused,  to  wit :  "If  yon  find  from  the  testi- 
mony that,  after  the  consummation  of  the 
trade  between  the  plaintiff  and  defendant, 
the  plaintiff  executed  an  affidavit  in  which 
be  charged  the  defendant  with  having  ob- 
tained a  horse  from  the  plaintiff  under  false  ' 
pretenses,  that  this  is  a  circumstance  which  ' 
the  Jury  may  take  into  consideration  In  de- ; 
termining  the  question  as  to  whether  or  not 
the  trade  for  the  horse  was  conditional  or 
unconditional,  and  if  you  believe  from  the 
testimony,  both  direct  and  circumstantial, 
that  at  the  time  the  trade  was  made  the 
only  condition  existing  between  the  parties 
was  Included  in  the  contract  of  sale  and  I 
that  in  the  event  the  mare  should  not  prove 
to  be  as  represented,  the  defendant  w^ould 
make  compensation  to  the  plaintiff,  then  the 
plaintiff  is  not  entitled  to  recover  in  t^^is  ac- 
tion, and  you  will  find  for  the  defendant" 
The  api)ellant  contends  that  the  refusal  to 
give  this  prayer  was  error.  In  Railway  Co. 
V.  Lyman,  57  Ark,  612,  22  8.  W.  170,  we  held 
that  it  was  not  error  to  refuse  an  instruction 
which  singles  out  a  particular  class  of  testi- 


mony in  the  case,  and  directed  the  Jury  to 
consider  it  in  connection  with  the  other  evi- 
dence. See,  also,  Winter  v.  Bandel  et  al., 
30  Ark.  383;  Newton  v.  State,  37  Ark.  333; 
Carpenter  v.  State,  62  Ark.  287,  36  S.  W. 
900;  Western  Coal  &  M.  Co.  v.  Jones,  75 
Ark.  86,  87  S.  W.  440 ;  Quertermous  v.  State, 
95  Ark.  48,  127  S.  W.  951.  Appellant  did  not 
except  to  the  remark  of  the  court  stating 
that  the  affidavit  did  not  have  anything  to 
do  with  the  contract  between  the  parties,  and 
therefore  he  cannot  complain  of  this  lan- 
guage here.  The  affidavit  was  in  evidence, 
and  therefore  must  have  been  considered  by 
tue  Jury  in  connection  with  the  other  evi- 
dence ;  but  the  court  did  not  err  In  refusing 
an  instruction  stating  and  emphasizing  for 
what  purpose  the  affidavit  should  be  consid- 
ered. 

[3]  The  affidavit  was  not  relevant  evidence 
because  the  appellee  did  not  deny  that  he 
made  it,  and  there  was  nothing  in  the  affida- 
vit that  tended  to  controvert  the  contention 
that  the  trade  between  appellant  and  appel- 
lee was  a  conditional  one,  as  contended  by 
the  apiiellee. 

[4]  The  appellant  presented  the  following 
prayer  for  instruction,  which  the  court  re- 
fused, to  wit:  "You  are  instructed  that,  in 
determining  the  question  as  to  whether  or 
not  the  mare  in  fact  came  up  to  the  repre- 
sentations of  Mr.  Jenkins,  they  must  consid- 


er only  the  question  as  to  whether  she  pos- 
sessed certain  desirable  qualities  as  then 
mentioned,  or  whether  she  failed  to  possesc 
certain  undesirable  qualities  as  then  men- 
tioned, and  any  captious  objection  would  not 
be  pertinent  for  them  to  consider."  In  its 
oral  charge  the  court  instructed  the  Jury  in 
part  as  follows :  "Mr.  Jenldns  contends  that 
he  guaranteed  that  this  mare  iiad  certain 
qualities,  was  reliable,  and  that  upon  this 
guaranty  he  would  have  been  responsible  in. 
damages,  and,  if  ttiat  was  the  contract  this 
action  is  Improperly  brought  and  should 
have  been  brought  for  damages  and  not  for 
the  i)Osses8ion  of  the  property,  but  if  the- 
contract  was  that  it  was  only  a  conditional 
sale  that  Mr.  Quick  was  to  complete  on  try- 
ing the  horse  to  see  if  it  bad  certain  quali- 
ties, then  that  would  have  been  a  condition- 
al sale,  if  the  horse  had  not  come  up  to  re- 
quirements or  representations,  then  Mr. 
Quick  could  have  demanded  the  return  of 
his  horse."  And  while  the  court  was  deliv- 
ering his  oral  charge  one  of  the  attorneys 
for  appellant  interposed  with  the  following 
language:  'There  is  some  testimony  wheth- 
er the  mare  in  fact  came  up  to  the  recommen- 
dations of  Mr.  Jenkins,  and  they  must  only 
conrider  as  to  whether  or  not  the  mare  in, 
fact  possessed  certain  desirable  qualities,  as 
those  mentioned,  or  whether  she  failed  to 
lK>$'sess  other  undesirable  qualities  than  men- 
tioned, and  any  captious  objection  would  not 
be  pertinent  for  them  to  consider."  Whereup- 
on the  court  responded,  "Yes,"  thereby  virtu- 
ally approving  the  above  language  of  the  at- 
torney as  a  part  of  the  oral  charge.  Con- 
ceding that  the  prayer  for  instruction  No.  2 
was  correct,  it  was  fully  covered  by  the  In- 
structions which  the  court  gave,  and  to 
which  appellant  saved  no  exceptions.  It  is 
not  error  to  refuse  to  grant  prayers  for  In- 
structions, where  such  prayers  are  fully  cov- 
ered by  other  instructions.  Chicago  Mill  & 
Lumber  Co.  v.  Ross,  99  Ark.  597,  139  S.  W. 
632;  Williams  v.  State,  100  Ark.  218.  139 
8.  W.  1119;  St  I*,  I.  M.  A  S.  Ry.  Co.  v.  Ai- 
ken, 100  Ark.  437, 140  S.  W.  698. 

[S]  In  the  closing  argument  counsel  for 
appellee  used  the  following  language:  "I 
want  to  say  that  any  man  who  would  com- 
mit the  crime  which  I  believe  Harold  Jenkins 
has  committed  against  Uncle  Tom  Quick  as 
shown  by  the  testimony  in  this  cause  ought 
to  be  in  the  penitentiary." 

[6J  Upon  objection  being  made,  the  court 
sustained  the  objection,  and  directed  tlie 
Jury  not  to  consider  the  statement  The  at- 
torney for  the  appellee  thereupon  apologized 
to  the  Jury,  and  withdrew  the  statement 
The  remarks,  although  only  the  expression  of 
the  opinion  of  counsel,  were  highly  improper, 
and  tended  to  reflect  upon  the  integrity  of 
one  of  the  parties,  who  was  also  an  impor- 
tant witness  in  the  case.  But  the  conduct  of 
the  court  in  sustaining  the  objection  to  the 
language  and  in  directing  the  Jury  not  to 
consider  it  and  the  conduct   of  offending 
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counsel  in  apologrlzlns  'and  withdrawing  the 
improper  statement,  was  suflSclent  to  remove 
any  prejndice  that  might  have  otherwise 
been  created  in  the  minds  of  the  jury. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 


VILLINES  T.  STATE. 
(Supreme  Court  of  Arkansas.    Dec.  9,  1912.) 

1.  Costs   (§  316*)— Cbiminal  Prosecutions 
—Judgment— Amendment. 

As  under  Kirby's  Dig.  |  2446,  providing 
that  in  caae  of  conviction  there  shall  be  a. 
judgment  for  costs  against  accused,  no  discre- 
tion is  allowed  tbe  trial  court,  a  judgment  of 
conviction  may  after  the  expiration  of  the  term 
at  which  it  was  rendered  be  amended  nunc  pro 
tunc  80  as  to  require  accused  to  pay  the  costs. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {f  1143,  1144;  Dec.  Dig.  §  316.»] 

2.  Motions  (|  64*)— Nunc  Pko  Tunc  Obdebs 
—Effect. 

A  nunc  pro  tone  order  necessarily  relates 
back  to  tbe  date  as  of  which  it  should  have 
been  entered. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  f  65;    Dec.  Dig.  f  54.*] 

3.  Pabdon  (I  9*)— Effect— "Costs." 

An  absolute  pardon  will  not  excuse  one 
convicted  of  crime  from  the  payment  of 
"costs,"  for  they  are  neither  fines  nor  for- 
feitures, and  are  not  imposed  by  way  of  pun- 
ishment, and  hence  a  complete  pardon  granted 
one  convicted  of  crime  cannot  be  interposed  to 
defeat  a  nunc  pro  tunc  order  amending  the 
judgment,  so  as  to  impose  on  accused  the  bur- 
den of  paying  the  costs. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent.  Dig.  §§  16-22;    Dec  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  pp.  1633-1640;   vol.  8,  p.  7620.] 

Appeal  from  Circuit  Court,  Searcy  County ; 
G.  W.  Reed,  Judge. 

Joseph  Vlllines  was  convicted  of  voluntary 
manslaughter,  and  after  his  complete  pardon 
by  the  Governor  the  court  entered  a  nunc  pro 
tunc  order  amending  the  original  judgment 
so  as  to  provide  that  he  should  pay  the  costs 
of  his  conviction,  and  accused  appeals.  Af- 
firmed. 

The  defendant  was  convicted  on  the  6th 
day  of  October,  1911,  at  an  adjourned  term 
of  the  Searcy  circuit  court,  of  the  crime  of 
voluntary  manslaughter,  and  his  punishment 
assessed  by  the  jury  at  imprisonment  In  the 
penitentiary  for  a  period  of  two  years.  The 
judgment  of  the  court,  pronounced  upon  this 
verdict,  sentenced  the  defendant  to  imprison- 
ment in  the  penitentiary  for  that  period  of 
time,  but  it  was  dlent  upon  the  question  of 
tbe  costs  of  the  conviction  and  did  not  pro- 
vide that  these  costs  should  be  paid  by  the 
defendant,  and  that  their  payment  should  be 
enforced  against  taim.  Later,  and  at  a  sub- 
sequent term  of  the  same  court,  a  motion 
was  filed  by  the  prosecuting  attorney  for  a 
none  pro  tunc  order,  amending  the  original 
Judgment  to  provide  that  defendant  should 
pay  tbe  costs  of  his  conviction,  and  pay- 
ment thereof  should  be  enforced  against  him. 


The  defendant  prayed  an  appeal  from  tbe 
judgment  of  tbe  court  sentencing  him  to  the 
penitentiary,  but  before  the  appeal  had  been 
perfected  the  Governor  of  the  state  granted 
him  a  full  pardon  from  this  sentence.  The 
petition  for  the  nunc  pro  tunc  order  was 
heard  and  granted  by  tbe  court  after  the 
pardon  bad  been  issued  by  the  Governor. 
Evidence  was  offered  at  the  hearing  of  the 
petition,  the  effect  of  which  was  to  show 
that,  upon  pronouncing  the  sentence,  the  pre- 
siding Judge  made  no  order  in  regard  to  tbe 
costs;  although  in  explaining  his  action,  In 
amending  the  original  judgment,  he  said  it 
was  his  intention  that  a  judgment  for  costs 
should  be  entered  such  as  was  usually  en- 
tered in  these  cases. 

Guy  L.  Trimble,  of  Harrison,  for  appellant 
Hal  L.  Norwood,  Atty.  Gen.,  and  Wm,  H. 
Rector,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  (after  stating  tue  facts  as 
above).  [1]  Upon  overruling  the  motion  for 
a  new  trial,  the  law  prescribed  the  judgment 
that  should  be  entered  as  follows :  "In  Judg- 
ments against  the  defendant,  a  judgment  for 
cost  in  addition  to  the  other  punishments, 
shall  be  rendered,  which  shall  be  taxed  by 
the  clerk  for  the  benefit  of  officers  rendering 
services  and  In  case  of  failure  by  defendant 
to  pay  said  costs  they  shall  be  paid  by  the 
county  where  tbe  conviction  is  had."  Kir- 
by's Digest,  I  2446.  No  other  judgment  can 
be  entered  up  by  the  court,  as  no  discretion 
is  allowed  under  the  law,  and  it  is  imma- 
terial what  the  judge  might  have  said  or 
omitted  to  say  in  pronouncing  sentence.  The 
law  Imposes  the  burden  of  paying  cost  as 
an  incident  to  conviction,  and  the  judgment 
is  not  properly  entered  of  record  until  it  is 
so  provided.  It  is  true  here  that  this  nunc 
pro  tunc  order  was  not  made  until  after  the 
expiration  of  the  term  at  which  the  convic- 
tion was  secured,  but  there  is  no  objection 
to  this  being  done.  In  tbe  case  of  Thurman 
V.  State,  54  Ark.  120,  15  S.  W.  84,  where  the 
defendant  had  escaped  and  was  absent  sev- 
eral years  and  was  recaptured  and  sentence 
formally  pronounced  by  the  court  in  which 
the  conviction  was  bad,  Judge  Cockrlll,  speak- 
ing for  the  court,  said:  "The  statute  does 
not  require  that  the  sentence  shall  be  pro- 
nounced and  judgment  entered  at  the  same 
term  at  which  a  plea  of  guilty  is  entered, 
and  the  entering  of  the  Judgment  at  a  sub- 
sequent term  does  not  alter  or  conflict  with 
anything  done  by  the  court  at  the  previous 
term.  There  Is  therefore  no  lack  of  power 
In  the  court,  and  the  judgment  may  be  de- 
ferred until  a  subsequent  term."  The  ap- 
pellant insists  that,  at  the  hearing  of  the 
petition  for  a  nunc  pro  tunc  order,  they 
made  a  showing,  which  was  practically  un- 
disputed, that  the  presiding  Judge  in  pro- 
nouncing judgment  made  no  order  In  regard 
to  the  costs,  and,  in  view  of  this  omission. 
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could  not,  after  the  expiration  of  the  term 
at  which  that  Judgment  was  pronounced, 
enlarge  Its  scope  by  Inserting  a  provision 
which  It  should  have  contained  in  the  first 
instance;  and  in  support  of  this  contention 
quotes  the  following  language  used  by  Judge 
Fraueuthal  In  deciding  the  case  of  Rail- 
way ▼.  Bratton,  93  Ark.  234,  124  S.  W.  752: 
"The  entry  In  the  record  should  correspond 
with  the  Judgment  which  was  actually  pro- 
nounced, and  the  court  has  the  power,  and 
it  is  its  duty,  even  at  a  subsequent  term,  to 
make  such  changes  In  the  entry  as  to  make 
it  conform  to  the  truth.  But  where  the 
judgment  expresses  the  entire  Judicial  ac- 
tion taken  at  the  time  of  its  rendition,  the 
court  has  no  authority,  after  the  expiration 
of  the  term,  to  enlarge  or  diminish  It  In  mat- 
ters of  substance,  or  in  any  matter  affecting 
the  merits.  Under  the  guise  of  an  amend- 
ment, there  is  no  authority  to  revise  a  Judg- 
ment, or  to  correct  a  Judicial  mistake,  or  to 
adjudicate  a  matter  which  might  have  been 
considered  at  the  time  of  the  trial,  or  to 
grant  an  additional  relief  which  was  not 
in  the  contemplation  of  the  court  at  the 
time  the  Judgment  was  rendered.  "The  au- 
thority of  a  court  to  amend  its  record  by  a 
nunc  pro  tunc  order  Is  to  make  it  speak  the 
truth,  but  not  to  make  it  speak  what  it  did 
not  speak,  but  ought  to  have  spoken.' "  A 
part  of  the  above  language  being  quoted  from 
the  opinion  by  Judge  GockriU  in  the  case 
of  Hershy  v.  Baer,  45  Ark.  240. 

In  the  Bratton  Case,  above  cited,  the  admin- 
istrator had  recovered  a  Judgment  against 
the  defendant  railway  company  for  killing 
his  intestate,  but  the  Judgment  entered  did 
pot  recite  that  the  sum  recovered  should  be 
a  lien  against  the  railway  and  its  equip- 
ment, and  the  plaintlfF  insisted  that  the  Judg- 
ment should  be  amended  at  the  subsequent 
term  of  the  court,  at  which  his  motion  was 
heard,  to  give  him  the  benefit  of  the  lien 
to  which  be  was  entitled  upon  the  entry  of- 
his  original  Judgment  The  court  made  the 
order  as  prayed,  and  upon  the  appeal  Judge 
Frauenthal  used  the  language  above  quoted ; 
but  the  order  and  the  action  of  the  trial 
court  in  amending  the  judgment  In  the  ad- 
ministrator's favor  and  awarding  him  a  lieu 
by  a  nunc  pro  tunc  order  was  reversed,  and 
it  was  further  said  in  the  same  opinion: 
"In  the  case  at  bar,  the  plaintiff  was  enti- 
tled, upon  a  recovery  of  the  damages  for 
which  he  sued,  to  have  a  lien  upon  the  prop- 
erty of  defendant,  and  under  certain  circum- 
stances of  the  case  to  have  that  lien  men- 
tioned in  the  judgment  But  he  was  not  en- 
titled to  have  such  Hen  under  any  and  all 
circumstances  of  the  case ;  he  was  not  enti- 
tled to  the  lien  in  the  event  the  suit  had  not 
been  brought  within  one  year  after  the  claim 
had  accrued.  He  was  tnerefore  not  entitled 
to  the  lien  necessarily  and  as  a  matter  of 
course.  Section  6662  of  Klrby's  Digest  pro- 
vides that  the  lien  mentioned  in  the  preced- 


ing section  shall  not  be  ^ective  unless  suit 
is  brought  upon  the  claim  witliin  one  year 
after  said  claim  shall  liave  accrued.  Before, 
therefore^  a  Judgment  could  liave  been  de- 
clared for  said  lien,  it  must  first  be  found 
that  the  suit  was  brought  within  the  time 
specified  In  the  above  section.  In  order  to 
declare  and  mention  said  lien  in  the  judg- 
ment, it  was  necessary  that  the  court  itself 
should  make  a  finding  and  then  an  adjudica- 
tion, and,  if  no  such  finding  and  adjudication 
was  actually  made  by  the  court,  the  omis- 
sion cannot  now  be  supplied  by  an  amend- 
ment of  the  Judgment  For  such  amendment 
did  not  speak  the  truth,  but  did  speak  what 
should  have  been  done^  but  was  not"  This 
case  is  not  like  the  Bratton  Case  for  the 
reason  that  no  finding  is  necessary  to  be 
made  to  determine  whether  the  defendant 
should  be  liable  for  the  costs.  The  law  fix- 
es that  liability  as  a  consequence  flowing 
necessarily  and  of  course  from  his  conTic- 
Uon. 

In  the  case  of  In  re  Jones,  100  Ark.  231, 
140  S.  W.  24,  which  was  a  habeas  corpus 
proceeding  to  take  Eunice  Jones  from  the 
custody  of  the  county  convict  contractor  be- 
cause the  Judgment  for  the  fine  against  Urn 
did  not  direct  that,  in  default  of  its  pay- 
ment, the  defendant  be  Imprisoned  until  the 
fine  and  costs  were  paid,  it  being  contended 
that  he  had  never  been  committed  to  Jail 
within  the  meaning  of  the  law,  because  of 
that  omission,  but  the  court  said:  "This  con- 
tention Is  without  merit  The  law  requires 
that,  'where  the  punishment  of  an  offense 
is  by  fine,  the  Judgment  shall  direct  that  the 
defendant  be  imprisoned  until  the  fine  and 
costs  are  paid,'  etc.  Klrby's  Digest,  {  244a 
And  such  direction  should  have  been  includ- 
ed in  said  Judgment  against  Jones,  in  de- 
fault of  payment  of  the  fine  levied.  Its  omis- 
sion, however,  did  not  render  the  Judgment 
void;  it  was  a  clerical  mispriaion  which 
could  have  been  corrected  even  after  the  ex- 
piration of  the  term."  See,  also,  the  case 
of  Bobo  V.  State,  40  Ark.  229. 

[2,  S]  It  is  also  urged  that  the  defendant 
had  been  pardoned  at  the  time  the  nunc  pro 
tunc  order  was  made,  and  that  there  was 
no  felony  conviction  out  of  which  his  obli- 
gation to  pay  costs  could  arise,  and  that  the 
order  was  erroneous  for  that  reason.  But 
the  nunc  pro  tunc  order  necessarily  related 
back  to  the  date  as  of  which  it  should  have 
been  entered,  and  the  pardon  has  the  effect, 
and  no  other,  that  it  would  have  had  if  the 
Judgment  with  proper  recitals  had  been  en- 
tered at  the  time  of  the  trial  and  the  pardon 
had  been  subsequently  granted  by  the  Gov- 
ernor. The  effect  of  snch  a  pardon  is  dis- 
cussed in  the  case  of  Edwards  v.  State,  12 
Ark.  123,  where  the  defendant  had  been  sen- 
tenced to  the  penitentiary  for  manslaughter, 
but  had  been  granted  an  absolute  pardon  by 
the  Governor.  After  an  execution  was  is- 
sued to  the  sheriff  for  the  costs  of  the  pros- 
ecution, he  applied  to  the  circuit  court  to 
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quash  the  execution,  exhibiting  his  pardon 
and  rtaiming  that  it  released  him  from  the 
payment  of  the  costs.  The  court  said: 
"Costs  are  neither  fines  nor  forfeitures,  nor 
are  they  imposed  by  way  of  punishment  or 
as  amercement  at  common  law,  bat  by  way 
of  sequence  to  every  judgment  whether  in 
civil  or  criminal  cases  as  a  matter  of  com- 
mon Justice  to  the  parties  complainant,  wit- 
nesses, and  officers  of  the  court,  although 
the  Judgment  Is  in  favor  of  the  complainant 
alone.  Costs  then  partaking,  In  no  respect, 
of  the  nature  either  of  punishment  or  of 
guilt,  are  without  the  sphere  of  the  legiti- 
mate legal  operation  of  a  pardon,  however 
general  In  its  terms." 

In  the  case  of  Ex  parte  Purcell,  61  Ark. 
17,  81  S.  W.  738,  which  was  a  petition  for 
a  writ  of  habeas  corpus  where  petitioner 
had  been  convicted  of  simple  assault  and 
fined  $50,  a  pardon  was  granted,  "absolving 
him  from  the  payment  of  said  sum  of  $50 
of  the  said  Judgment  and  all  the  effect  and 
consequences  tbereol"  The  clerk  of  the 
court  issued  execution  for  the  collection  of 
the  costs,  and  defendant  was  placed  In  jail, 
and  the  chancellor  on  hearing  the  petition 
refused  to  order  bis  release  until  the  costs 
were  discharged.  Upon  appeal  the  court 
held  that  the  chancellor  erred  In  refusing 
the  relief  prayed  by  the  defendant,  but  In 
doing  so  quoted  and  approved  the  Edwards 
Case,  above  cited,  and  expressed  these  views 
upon  the  subject  of  dvll  liability  for  costs 
where  pardon  had  been  granted  by  the  Gov- 
ernor: "It  appears  that  one  of  tiie  reasons 
why  a  general  pardon  cannot  exonerate  the 
criminal  from  the  payment  of  costs  is  that 
they  go  and  belong  to  individuals,  and  not 
the  public.  Logically  then  a  general  pardon 
extends  to  all  the  Judgment  that  the  public 
has  an  interest  In,  but  not  to  that  part  in 
which  Individuals  only  are  interested.  Upon 
reason,  then,  we  think  a  general  pardon  ex- 
onerates from  the  jMiyment  of  the  fine  prop- 
er, because  that  is  a  public  concern,  and  for 
the  same  reason  it  takes  away  the  criminal 
character  of  the  Judgment  for  the  costs — the 
imprisonment  part — leaving  the  civil  obliga- 
tion still  resting  upon  the  delinquent  to  be 
enforced  as  other  dvll  obligations." 

Judgment  affirmed. 


REEVES  V.  MOORE  et  aL 

(Supreme  Court  of  Arkansas.    Dec.  9,  1912.) 

1.  Loos  AND  LoaoiNO  (f  3*)— Saia  or  Tix- 
BKB — Validity— EviDKNca—SuFFiciKNCT. 
In  an  action  by  the  ^antee  of  timber 
rights  to  enjoin  bis  grantor  from  preventing 
the  removal  of  such  timber  and  for  reforma- 
tion of  the  contract,  where  the  grantor  asked 
a  cancellation  on  the  ground  of  fraud,  evi- 
dence heU  to  show  that  the  grantee  was  enti- 
tled to  the  timber  on  the  property  specifically 
described  in  the  contract,  but  to  no  mpre: 
the  contract  not  having  been  obtained  by  fraud 
of  plaintiff,  and  defendant  not  having  made  the 


claimed  representations  as  to  the  accretions  to 
the  land  described  so  as  to  estop  him  from 
denying  that  he  owned  them  when  the  con- 
tract was  made. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  f§  6-12;   Dec.  Dig.  f  3.*] 

2.  BODNDABIEB   (|  46*)— AGBEElfENTS— SCOPE. 

While,  when  there  is  dispute  as  to  the 
true  location  of  a  boundary  line,  the  parties 
may,  by  parol,  fix  a  line  which  will,  when  fol- 
lowed by  possession,  be  conclusive  between 
them,  the  grantee  of  timber  rights  on  defend- 
ant's land  which  had  been  added  to  by  accre- 
tions cannot  demand  that  the  accretions  to 
which  be  is  entitled,  defendant  having  pur- 
chased adjoining  property,  shall  be  determined 
according  to  the  boundary  for  such  adjoining 
property,  fixed  by  defendant  and  its  then  own- 
er by  parol  at  a  time  prior  to  the  formation 
of  tlie  accretions. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  212-226,  249-251;  Dec.  Dig.  | 
46.*] 

3.  Navigable  Watebs  (|  44*)— Division. 

In  case  of  accretions  where  the  shore  line 
is  not  irregular,  they  shoold  be  apportioned 
by  giving  to  each  section  a  proportion  of  the 
outer  boundary  line  of  the  accretions  in  the 
ratio  that  the  old  shore  Une,  on  the  particu- 
lar section,  bore  to  the  whole  of  the  old  shore 
line,  and  though  the  main  stream  has  gone 
west  of_  the  new  shore  line,  leaving  on&  a 
chute  dividing  the  accretions  from  a  former 
island  in  the  river,  the  measurements  must  be 
made  from  such  chute  as  the  new  shore  Une. 
[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {f  266-278,  281,  282;  Dec 
Dig.  I  44.*] 

4.  Appeal   and    Ebbob    (|    1033*)— Pebsons 
Entitled  to  Allege  Esbob. 

One  complaining  of  a  decree  cannot  take 
advantage  of  errors  which  are  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  4052-4062;  Dec.  Dig.  f 
1033.*] 

Appeal  from  Liee  Chancery  Court;  Edward 

D.  Robertson,  Chancellor. 

A  blU  by  W.  D.  Reeves  againsf  John  P. 
Moore  and  another.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Jacob  Fink,  of  Helena,  P.  D.  McCulIoch, 
of  Marlanna,  W.  W.  Hughes,  of  Forrest  City, 
and  Rose,  Hemingway,  Cantrell  A  Lough- 
borough, of  Little  Bock,  for  appellant  P. 
R.  Andrews,  of  Helena,  and  H.  F.  Roleson, 
of  Marlanna,  for  appellees. 

SMITH,  J.  Appellant,  who  was  the  plain- 
tiff below,  filed  his  complaint  in  the  cliancery 
court  of  Lee  county  on  September  12,  1907, 
and  alleged :  That  on  April  4,  1890,  he  and 
the  defendant  John  P.  Moore  entered  into 
a  contract,  whereby,  for  the  consideration  of 
$600,  the  said  Moore  sold  and  conveyed  to 
plaintiff  the  privilege  of  cutting  and  remov- 
ing from  his  land  at  Walnut  Bend,  Ark.,  the 
ash,  cypress,  Cottonwood,  oak,  walnut,  and 
sycamore  timber  on  certain  described  lands 
and  the  accretions  thereto;  the  lands  being 
described  as  follows:     The  S.  E.  \i  of  the 

5.  W.  ^  and  the  S.  W.  ^.  of  the  S.  E.  % 
of  section  6;  sections  7,  8,  and  17  and  ac- 
cretions thereto;    and  section  0;    and  the 

E.  ^,  of  S.  W.  ^  of  section  9— all  in  town- 


•For  other  easas  see  «am«  toplo  and  (action  NDMBBR  In  Dec.  Dig.  A  Am.  Dig.  K«7-No.  Series  ft  Bsp'r  Index** 
151  S.W.-66 


Digitized  by 


Google 


1026 


161  SODTHWESTSIBN  BKPORTBB 


(Ark. 


ship  2,  range  6.  The  contract  further  pro- 
vided that  this  prlTllege  and  sale  by  agree- 
ment Is  to  continue  for  the  term  of  five  years, 
but  the  right  to  cut  and  remove  the  timber 
was  to  cease  at  the  end  of  five  years.  That 
later,  for  the  additional  consideration  of  $100, 
the  contract  was  amended  to  include  the  elm 
trees.  The  amendment  was  dated  December 
7,  1899.  Plaintiff  further  alleged:  That, 
being  unable  to  remove  the  timber  within  the 
prescribed  time,  he  entered  into  another  con- 
tract with  the  said  Moore  under  date  of 
June  8,  1901,  whereby,  for  an  additional  con- 
sideration of  $250,  he  bought  the  privilege  of 
cutting  and  removing  from  the  lands  describ- 
ed in  the  first  contract,  above  mentioned,  all 
the  young  sapling  cottonwood  trees,  and 
In  addition  there  was  given  10  years'  time 
in  which  to  cut  and  remove  the  young  cotton- 
wood  saplings,  and  the  other  contract  was 
extended  to  expire  10  years  from  the  said 
8th  day  of  June,  1911.  That  the  contracts 
were  recorded,  although  they  were  never 
acknowledged.  That  in  making  the  contracts 
Moore  represented  tliat  the  accretions  em- 
braced a  certain  traA  of  land,  which,  subse- 
quently, was  adjudged  to  belong  to  one  Dan 
Martin,  in  a  suit  for  its  possession,  determin- 
ed in  the  Lee  county  circuit  court  and  also 
the  accretions  to  section  20  and  the  accre- 
tions south  of  sections  21  and  22  to  the  river. 
That,  since  selling  said  timber  to  the  plaln- 
.  tiff,  the  said  Moore  has  procured  a  deed  to 
the  lands  last  above  described  from  one  Dan 
Martin  and  is  now  attempting  to  set  up  his 
newly  acquired  title  against  his  timber  deed 
to  the  plaintiff.  That  all  of  the  title  which 
Moore  had  acquired  by  his  deed  from  Martin 
inures  to  the  plaintiff's  benefit  The  com- 
plaint further  alleged  that  the  said  Moore 
had  entered  into  a  fraudulent  conspiracy 
with  his  son  and  codefendant,  Frlerson 
Moore,  whereby,  for  a  fictitious  consideration 
of  140,000,  the  said  Moore  had  conveyed  all 
of  the  land  In  controversy  and  had  caused 
his  deed  therefor  to  be  recorded.  Plaintifl 
prayed  that  defendants  be  enjoined  from 
conveying  or  incumbering  plaintitrs  timber 
rights,  and  that  the  deed  to  Frlerson  Moore 
be  set  aside  as  fraudulent,  and  that  the 
defendant  John  P.  Moore  be  required  to  give 
plaintiff  a  deed  properly  acknowledged  to 
the  end  that  it  might  be  recorded. 

On  September  18,  1907,  plaintiff  amended 
his  complaint,  alleging  tliat  at  the  time  of  the 
execution  of  the  deed  to  him,  set  up  in  the 
original  complaint,  Moore  was  claiming  to 
own  the  large  body  of  land,  contiguous  to 
the  lands  specifically  described,  as  accretions 
thereto,  and  the  plaintiff  purchased  in  reli- 
ance upon  the  representations  of  said  Moore ; 
that  he  owned  said  lands  and  was  selling 
the  timber  thereon ;  that,  by  reason  of  said 
representations  and  his  reliance  upon  them, 
the  title  acquired  by  the  said  Moore  in  his 
deed  from  Martin  passed  to  the  plaintiff; 
that    defendant's   said   purchase   iikures   to 


plaintiff's  benefit;  and  he  prays  that  he 
also  be  decreed  to  have  the  right  to  cut  and 
remove  the  timber  from  the  lands  conveyed 
by  the  said  Martin  to  defendant  Defendant 
John  P.  Moore  answered,  denying  any  under- 
standing as  to  the  extent  «f  the  accretions 
referred  to  In  the  contract,  or  that  any  part 
of  sections  20,  21,  and  22  was  included  in 
the  agreement;  that  all  the  lands  in  said 
section  were  acquired  by  him  subsequent  to 
his  agreement  with  plaintiff;  and  that  be 
made  no  representations  to  the  plaintiff  that 
anything  in  sections  20  or  21  or  the  accre- 
tions thereto  was  intended  to  pass  by  said 
deeds.  And  for  further  answer  he  said 
that  he  conveyed  to  his  son,  Frlerson  Moore, 
for  the  actual  consideration  of  $40,000 ;  and 
that  his  son  had  no  knowledge  of  the  exist- 
ence of  the  timber  contract  In  plaintiff's  fa- 
vor. He  further  alleged  that  he  was  an  old 
man;  that  the  lands  were  not  easily  acces- 
sible from  the  city  of  Helena  where  he  lived ; 
and  that  he  had  not  been  on  them  for  more 
than  20  years,  and  knew  nothing  of  the  char- 
acter or  value  of  the  timber  growing  there- 
on, while  the  plaintiff  was  advised  and  tep- 
resented  to  him  that  there  was  only  a  very 
small  amount  of  timber  thereon,  and  that  it 
was  small  in  sise  and  poor  in  quality  and 
of  little  value,  and  induced  him  to  convey 
said  timber  for  a  trifling  part  of  its  actual 
value;  and  that  like  misrepresentations 
were  made  by  the  plaintiff  to  secure  an  ex- 
tension of  the  time,  and  an  amendment  to  the 
contract  to  include  timber  not  originally  in- 
cluded. Defendant  tendered  back  the  money 
which  he  had  received  and  asked  that  his 
contract  with  plaintiff  be  canceled.  Frlerson 
Moore  answered  on  the  same  date  his  father 
did  and  denied  any  knowledge  of  plalntUTs 
rights  and  alleged  that  he  had  paid  $40,000 
for  the  lands.  Plaintiff  filed  notice  of  lis 
pendens  September  12,  1907. 

[1]  The  record  is  a  voluminous  one^  but 
the  evidence  will  be  stated  briefly.  The 
plaintiff  was  a  sawmill  man  of  wide  experi- 
ence and  was  successfully  operating  upon  an 
extensive  scale.  The  defendant  John  P. 
Moore  was  a  large  landowner  and  a  man  of 
large  wealth,  but  much  advanced  in  age.  It 
appears  that  to  the  lands  In  sections  7,  8, 
17,  20,  21,  and  22  vast  accretions  had  formed, 
as  to  the  extent  of  which  neither  plaintiff 
nor  defendant  appear  to  have  had  any  very 
accurate  conception  at  the  time  of  their 
trade.  It  further  appears  that,  some  years 
before  the  first  conveyance  from  Moore  to 
Reeves,  a  negro  man,  named  Dan  Martin, 
occupied  and  cleared  a  tract  of  land  which 
Mr.  Moore  claimed  to  own  and  for  the  pos- 
session of  which  he  brought  suit  April  7, 
1900 ;  but  this  suit  was  determined  adversely 
to  him  at  the  fall  term  of  Lee  circuit  court, 
1901.  Moore's  contention  before  and  at  the 
trial  was  that  the  land  occupied  by  MarUn 
was  accretion  to  his  land,  while  the  Judgment 
of  the  court  sustained  Martin's  contention 
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that  It  was  an  Indep^dent  island.  It  Is  al- 
togcftber  probable  that  Reeves  had  no  definite 
idea  of  the  yaatness  of  his  purchase,  and 
it  is  entirely  certain  that  Moore  did  not  know 
Jast  what  he  was  selling.  The  consideration 
paid  proves,  in  comparison  with  the  value  of 
the  timber  sold,  to  have  been  only  nominal, 
and  even  that  price  was  not  paid  in  cash. 
Neither  party  appears  to  have  been  in  any 
need  of  money,  bnt  Reeves  executed  his  note 
for  the  entire  consideration  of  $000.  None 
of  the  witnesses  placed  the  value  of  the 
timber  at  less  than  $15,000,  and  one  witness 
claimed  to  have  negotiated  a  sale  at  $100,000, 
which  was  not  consummated  because  of  the 
controversy  about  the  title.  However,  to  a 
large  extent,  this  disparity  betwem  consid- 
eration and  value  is  accounted  for  by  the 
fact  that  accretions  continued  to  be  made 
and  Cottonwood  was  shown  to  be  a  timber 
of  extremely  rapid  growth  and  especially 
so  in  its  sapling  stage,  and  it  appears  further 
tliat  in  recent  years  very  valuable  commer- 
cial uses  are  made  of  cottonwood  timber 
,that  was  formerly  not  merchantable,,  because 
of  its  size. 

We  are  not  impressed  with  the  contention 
made  by  the  plaintUT  that  the  defendant 
made  any  particular  representation  as  to  the 
lands  upon  which  the  timber  was  conveyed 
and  in  reliance  upon  which  plaintiflT  purchas- 
ed. In  fact  plaintiff's  contention  in  this  re- 
spect, and  the  securing  of  10  additional  years, 
in  which  to  remove  the  timber  after  having 
had  nearly  two  years  for  that  purpose,  are 
the  only  circumstances  which  appear  to  give 
color  to  Moore's  contention  that  Reeves  knew 
what  he  was  buying  and  deceived  defendant 
to  his  disadvantage. 

The  chancellor  set  aside  the  deed  from  J. 
P.  Moore  to  his  son,  Frlerson,  and  the  evi- 
dence fully  warranted  that  action.  It  would 
be  tedious  and  unprofitable  to  set  out  the 
evidence  which  leads  to  that  conclusion ;  but 
it  is  reasonably  certain  that  this  deed  was 
executed,  after  Moore  had  discovered  how 
poor  a  bargain  he  had  made,  for  the  purpose 
of  avoiding  its  consequence. 

It  appears  that  the  trade  between  Moore 
and  Reeves  was  the  consummation  of  nego- 
tiations pending  between  Moore  and  the  ne- 
gro, Dan  Martin ;  that  Martin  had  ofTered  to 
buy  the  timber  on  the  accretions  to  Moore's 
"Diamond  Place,"  which  are  the  lands  de- 
scribed as  being  in  sections  6,  7,  8,  17,  and 
0,  there  being  no  accretions,  however,  to 
sections  6  and  8 ;  that  Martin  had  no  money 
and  wanted  to  buy  the  timber  by  the  thou- 
sand, but  Moore  appears  to  liave  disliked 
Martin  and  to  have  been  distrustful  of  him 
and  refused  to  sell  th^  timber,  except  for 
$600  in  cash.  Martin,  after  several  unsuc- 
cessful attempts  to  raise  the  money  from 
other  parties,  finally  applied  to  Mr.  Reeves 
to  either  advance  him  the  money  or  to  buy 
the  timber  and  let  him  log  It  Both  Moore 
and  Reeves  testified  that  the  trade  which 


was  closed  by  the  first  contract  was  the 
identical  one  which  Martin  had  attempted 
to  negotiate;  Reeves'  evidence  being  that  he 
took  Martin's  statement  absolutely  and  that 
he  had  no  information,  except  that  obtained 
from  him.  But  he  does  say  that  Mr.  Moore, 
in  pointing  out  the  lands  on  his  map,  swept 
ilia  hands  across  the  map  to  the  river,  say- 
ing that  he  owned  all  the  lands  and  accre- 
tions indicated  by  his  gesture  and  which 
would  include  all  the  lands,  the  timber  on 
which  is  here  sued  for.  We  think  this  evi- 
dence is  not  sufficient  to  sustain  the  allega- 
tions of  plaintiff's  amended  complaint  that 
Moore  made  representations  about  the  extent 
of  bis  accretions,  upon  which  plaintiff  relied 
and  acted,  and  which  defendant  cannot  there- 
fore now  be  heard  to  question.  We  reach 
this  conclusion  because  the  deed  does  not 
describe  all  the  accretions  now  claimed,  be- 
cause the  extent  of  these  accretions  has  been 
unknown  and  their  ownership  to  some  extent 
uncertain;  and  because  Moore  denies  ttiat 
he  sold  any  except  that  described;  and  be- 
cause be  did  not  then  own  all  this  land,  al- 
though he  may  have  claimed  a  part  of  it; 
and  for  the  further  reason  that  the  descrip- 
tion of  the  lands  now  claimed  by  appellant 
included  Dan  Martin's  own  land,  and  he, 
of  course,  had  not  offered  to  buy  the  tim- 
ber on  bia  own  land.  Appellant  says  that, 
at  the  time  of  the  first  conveyance,  Moore 
claimed  to  be  the  owner  of  the  land  and 
claimed  it  as  an  accretion  to  bis  "Diamond 
Place."  It  does  appear  that  he  attempted 
to  recover  the  land  from  Dan  Martin  on 
that  theory.  As  has  been  stated,  he  was  un- 
successful in  his  attempt  to  do  so,  and  we 
think  that  the  plaintiff  is  In  no  position  to 
take  advantage  of  that  fact.  Accordingly, 
we  hold  that  Reeves  is  entitled  to  the  tim- 
t>er  on  the  land  specifically  described  in  ills 
contract ;  but,  when  that  conclusion  has  been 
reached,  the  case  is  still  one  of  dlfilculty. 

[2]  It  appears  that  one  Judge  T.  J.  Ash- 
ley and  a  Mr.  Beard  owned  sections  20,  21, 
and  22  and  the  accretions  thereto,  all  of 
which  were  sold  to  Mr.  Moore,  subsequent 
to  the  date  of  the  last  contract,  and  that 
these  lands  with  the  "Diamond  Place"  com- 
prise all  the  accretions  to  the  main  shore. 
The  deed  from  Martin  to  Moore  conveyed, 
not  only  the  land  which  had  been  adjudged 
to  be  an  Island  in  the  litigation,  but  also 
the  lands  which  may  have  been  an  accretion 
to   this  island. 

Appellant  insists,  and  the  proof  tends  to 
show,  that  about  1870  a  line  was  run  by  agree- 
ment between  Mr.  Moore  and  Judge  Ashl^, 
who  were  then  the  owners,  respectively,  of 
sections  17  and  20  and  the  accretions  there- 
to. But  the  evidence  as  to  this  Une  consists 
of  a  deposition  of  Judge  Ashley,  taken  in  the 
case  of  Moore  against  Martin  and  read  here 
as  his  deposition  by  the  consent  of  the  par- 
ties, and  it  does  not  fully  appear  Just  what 
the  extent  and  purpose  of  this  line  was  far- 
ther than  to  mark  the  point  up  to  which 
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each  mlgbt  clear  land;  but  it  Is  not  ex- 
pressly stated  in  the  deposition  that  they 
were  apportioning  the  accretion  between 
them.  But,  on  the  contrary,  he  makes  the 
following  statement  in  regard  to  the  line 
and  its  purpose:  "Q.  Where  is  the  line  be- 
tween your  and  Moore's  land?  A.  Running 
from  the  northwest  corner  of  the  original 
fractional  section  20  straight  to  the  river. 
Q.  How  was  that  line  established?  A.  About 
the  year  1870,  by  Mr.  Bailey,  as  the  survey- 
or of  Phillips  county  at  that  time.  Q.  Was 
there  any  kind  of  agreement  between  yon 
and  Mr.  Moore?  A.  (This  question  was  ob- 
jected to  and  not  answered.  And  on  cross- 
examination  it  appears  that  he  testified  as 
follows:)  Q.  Mr.  Ashley,  about  the  line  be- 
tween you  and  Moore,  is  it  not  a  fiict  that 
there  was  no  ag^reement  at  all,  except  along 
that  Armstead  Une  where  he  built?  Moore 
cleared  up  to  it  on  one  side  and  you  on 
the  other?  A.  Yes,  sir.  Q.  Yon  cleared  up 
to  a  certain  line,  and  you  recognized  the 
line,  and  he  recognized  it?  A.  Yes,  sir ;  that 
is  it  There  was  no  other  agreement  He 
cleared  up  to  this  line  and  I  cleared  up  to 
this  line." 

The  recent  case  of  Malone  ▼.  Mobbs,  146 
S.  W.  193,  held  that  where  there  is  doubt 
dispute,  or  uncertainty  as  to  the  true  loca- 
tion of  a  boundary  line,  the  parties  may  by 
parol  fix  a  line  whidi  will,  at  least  when  fol- 
lowed by  possession  with  reference  to  the 
boundary  so  fixed,  be  conclusive  between 
them,  although  the  possession  is  not  for  the 
full  statutory  period.  We  adhere  to  this 
rule,  but  its  application  is  not  determinative 
of  the  question  here  considered.  True,  tbe 
case  quoted  from  was  one  where  the  accre- 
tion were  apportioned ;  but  in  that  case  tbe 
accretions  had  entirely  formed,  and  the  law 
permitted  and  enforced  a  parol  agreement  to 
fix  the  boundary,  because  the  very  purpose 
of  such  agreement  is  to  make  definite  and 
certain  that  which  Is  uncertain  and  in  dis- 
pute. Here  there  is  no  express  showing  that 
they  were  apportioning  the  accretions  be- 
tween themselves.  And  it  affirmatively  ap- 
pears that  at  the  time  of  the  survey  the  ac- 
cretions did  not  extend  more  than  a  half  of 
a  mile  from  their  common  corner,  and  a  con- 
siderable part  of  this  space  was  taken  up  by 
accretions,  which  were  then  in  process  of 
formation.  '  In  tbe  deposition  of  Judge  Ash- 
ley, before  quoted  from,  be  said:  "Q.  When 
you  came  there  in  1870,  bow  far  was  the 
river  from  the  line  of  these  sections?  A. 
About  one-half  of  a  mile  Q.  How  far  Is 
It  down  now?  A.  I  expect  probably  a  mil& 
Q.  State  what  the  character  of  the  formation 
was.  That  is,  how  was  it  formed  in  the  year 
1870  till  the  time  yon  left  there?  A.  Formed 
by  accretion.  Q.  In  what  way?  A.  By  grad- 
ually making  up  the  land." 

At  the  present  time  there  is  land  for  more 
than  a  mile  and  a  half  from  this  common 
comer;  but  U  the  line  which  Moore  and 
Ashley  agreed  upon  as  a  boundary  was  pro- 


jected to  tbe  river,  it  would  extend  for  a 
distance  of  a  mile  across  land  which 'was 
not  in  existence  when  tbe  line  was  establisn- 
ed,  and  there  would  ])e  included  the  Dan 
Martin  land  and  what  may  have  been  accre- 
tions to  it  In  other  words,  would  include 
accretions  which  were  probably  made  to  an 
island.  It  appears  from  the  record  in  the 
suit  against  Martin  that  Moore  sued  for 
only  85.84  acres;  but  when  Martin  convey- 
ed to  Moore,  there  was  not  only  conveyed 
by  its  metes  and  bounds  tbe  land  involved  In 
that  litigation,  but  also  a  large  area  of  otner 
lands  which  are  the  lands  that  Reeves  said 
Moore  represented  he  owned  as  accretions  to 
his  lands.  But  for  Moore's  purchase  from 
Martin  and  from  Ashley  and  Beard,  there 
would  be  some  question  among  them  as  to 
the  apportionment  of  these  accretions.  It 
may  have  been  that  Moore  bought  from  Mar- 
tin only  to  acquire  color  of  title  to  fortify 
himself  in  the  future,  in  the  defense  of  his 
possession;  but  however  this  may  l>e,  there 
is  too  much  uncertainty  about  the  location 
and  purpose  of  this  conventional  boundary  to 
hold  that  it  must  be  accepted  as  the  bound- 
ary of  tbe  accretions  for  the  benefit'  of  one 
who  knew  nothing  about  it  The  Mobbs 
Case,  above  dted,  is  authority  for  holding 
that  grantees  may  claim  the  benefit  of  the 
agreement  of  their  grantors  and  they  need 
not  have  had  knowledge  of  that  agreement 
at  the  time  of  their  purchase  to  claim  the 
benefit ;  but  we  are  distinguishing  the  facts  of 
this  case  from  the  Mobbs  Case  and  hold  tbat 
Moore  is  not  estopped  from  saying  tliat 
Reeves  should  have  only  the  accretions  which 
were  properly  apportionable  to  the  lands  de- 
scribed in  the  conveyance  to  him. 

[3]  It  is  necessary  to  determine  how  these 
accretions  should  be  apportioned.  The  Mis- 
sissippi river  has  entirely  changed  its  course 
along  the  front  of  the  lands  under  consider- 
ation, and  to  such  an  extent  is  this  true 
that  what  was  once  the  main  river  and  tbe 
boundary  between  this  state  and  Swearlngen 
Island,  which  is  in  the  state  of  Misslssipi^ 
has  filled,  until  now  in  places  it  is  only  a 
chute,  called  Old  river,  and  the  main  rlrer 
fiows  to  the  west  of  this  island,  placing  it 
on  the  Arkansas  side  of  tbe  river.  Appel- 
lant now  insists  tbat  only  the  present  shore 
of  the  Mlssisslm)!  river  should  be  taken  into 
account  and  that  the  bank  of  Old  river 
should  not  be  measured  in  determining 
the  present  shore  line,  as  was  done  by  the 
master  under  the  directions  of  tbe  court  in 
apportioning  the  accretions  among  tbe  differ- 
ent sections  of  land.  But  we  think  tbat  tbe 
court's  directions  to  the  master  were  proper ; 
I  that  is,  that  he  should  take  as  tbe  present 


shore  line,  the  line  running  from  the  point 
where  the  accretions  commenced  to  the  ix>int 
where  they  ended,  even  though  in  doing  so 
the  present  bank  of  the  main  stream  was  de- 
parted from  when  the  measurements  were 
made  to  extend  along  the  bank  of  the  Old 
river.    To  adopt  the  role  contended  tor  by 
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appellant  wonid  either  leave  some  accretions 
unapportloned,  or  would  leave  the  accretions 
to  section  7  In  such  a  shape  that  the  stream 
of  Old  river  would  divide  Its  accretions  Into 
two  disconnected  parts.  The  rule  adopted  by 
the  court  below  Is  In  conformity  with  the 
rule  announced  in  the  case  of  Malohe  v. 
Mobbs,  dted  above,  where  the  rule  for  appor- 
tioning accretions  between  coterminous  pro- 
prietors is  announced  substantially  as  fol- 
lows: The  accretions  should  be  apportioned 
by  giving  to  each  section  a  proportion  of  the 
outer  boundary  line  of  the  accretions  in  the 
ratio  that  the  old  shore  line  on  the  particular 
section  bore  to  the  whole  of  the  old  shore 
line,  and  then  drawing  lines  from  the  points 
of  division,  thus  made  in  the  outer  boundary 
line,  to  the  points  at  which  the  old  shore 
line  is  intersected  by  the  boundaries  separat- 
ing the  different  sections.  In  other  words, 
each  section  should  have  a  part  of  the  outer 
boundarv  line  in  the  same  proportion  to  the 
whole  of  the  onter  boundary  line  that  its 
proportion  of  the  old  shore  line  bore  to  the 
whole  of  the  old  shore  line,  with  lines  drawn 
from  the  respective  dividing  points  on  the 
old  shore  line.  In  the  case  Just  quoted  from, 
Judge  Hart,  speaking  for  the  court,  said: 
"The  rule  Just  applied  was  the  one  generally 
recognized  as  the  proper  one  to  follow,  un- 
less there  are  such  irregularities  in  the  shore 
line  as  to  make  It  inequitable,  and  this  rule 
was  there  adopted  as  the  one  to  be  followed 
in  this  state,  unless  there  are  pecuUar  cir- 
cumstances to  modify  It,  as  where  the  shore 
line  happens  to  be  elongated  by  deep  inden- 
tations or  sharp  projections.  The  exception 
does  not  apply  to  the  rule  adopted  by  the 
court  below." 

[4]  It  might  be  said  that  the  above  appor- 
tionment does  not  take  into  account  the  ques- 
tion of  whether  the  land  conveyed  by  Martin 
to  Moore  was  accretion  to  the  mainland  or 
to  Martin's  Island,  but  treats  it  all  as  If  It 
were  accretion  to  the  main  shore.  But  this 
Is  necessarily  to  the  appellant's  advantage, 
and  appellee  In  his  cross-appeal  makes  no 
objection  to  this  method. 

Upon  the  whole  case  we  are  of  the  opin- 
ion that  the  decree  of  the  chancellor  is  cor- 
rect, and  it  is  affirmed. 


EMPLOTEBS'  INDEMNITY  CO.  t.  WIL- 
LARD  et  aL 

(Snpreme   Court  of  Tennessee.     Sept  Term, 
1911.) 

w 

1.  Appeal  anu  Sbbob   (|  80*)— Judoiocnts 
Apfealablb — Final  Decbee. 

A  final  decree,  which  is  appealable,  is  one 
tliat  disposes  of  the  entire  ments  of  the  case. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  429,  4^,  480,  «6,  457, 
494-4M)9;   Dec.  Dig.  |  80.*] 


2.  Appeal  and  Ebbob    ({  78*}— Judokenis 

Appealable— Final  Decree. 

A  decree  overruling  a  plea  io  abatement 
to  the  jurisdiction  is  not  upon  the  merits,  so  as 
to  be  final  and  appealable. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  426,  464-^83;   Dec  Dig. 

S.  Appeal  and  E^bob  ({  359*) — Judoments 
Appealable  —  Dibcbetion  or  Chancellob. 
Shannon's  Code,  |  4888,  permitting  the 
chancellor  in  bis  discretion  to  allow  an  appeal 
from  his  decree  determining  the  principle  in- 
volved, and  ordering  an  account  or  partition, 
before  the  account  is  taken,  or  the  sale  or  par- 
tition made,  and  providing  that  be  may  allow 
such  appeal  on  overruling  a  demurrer,  or  may 
permit  a  party  to  appeal  from  a  decree  which 
settles  his  right,  though  the  case  may  not  b« 
disposed  of  as  to  others,  has  not  been  extend- 
ed beyond'  the  particular  cases  enumerated 
therein,  so  that  the  chancellor  has  no  discretion 
to  authorise  an  appeal  from  a  decree  overrul- 
ing a  plea  in  abatement  to  his  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  1936-1940;  Dec.  Dig.  ( 
359.*] 

Appeal  from  Chancery  Court,  Hamilton 
County ;  T.  M.  McGonneU,  Chancellor. 

Actiim  by  the  Employers'  Indemnity  Com- 
pany against  D.  H.  Willard  and  others. 
From  a  Judgment  for  plaintiff,  deftodanta 
appeal.    Appeal  dismissed. 

Chambers  &  Coo];>er  and  WiUlams  &  Lan- 
caster, all  of  Chattanooga,  for  appellants. 
Shields,  Cates  &  Mountcastle,  of  Knozvllle, 
and  Burkett,  Miller  &  Moore,  of  Chattanooga, 
for  appellee. 


LANSDEN,  J.  The  defendant  Willard  is 
a  resident  of  Washington  county,  and  the 
complainant  company  is  a  foreign  corpora- 
tion doing  business  in  this  state,  after  com- 
plying with  the  laws  in  respect  thereto.  Wil- 
lard bad  brought  suit  in  the  law  court  at 
Johnson  City  against  the  company  to  recover 
damages  for  an  alleged  breach  of  contract, 
and  while  this  suit  was  pending  the  company 
filed  the  bill  in  this  case  against  Willard 
and  others  in  Hamilton  county,  seeking, 
among  other  things,  to  enjoin  the  suit  prid- 
ing in  Washington  county  and  have  a  com- 
plete settlement  of  all  the  matters  existing 
between  it  and  all  of  the  defendants  in  this 
suit.  E^ach  of  the  defendants  filed  pleas  in 
abatement  to  the  Jurisdiction  of  the  chancery 
court  of  Hamilton  county,  and,  after  dlffer- 
e3it  motions  and  amendments,  Issue  was  final- 
ly Joined  upon  the  pleas,  and  upon  the 
proof  the  chancellor  overruled  these  and 
sustained  his  Jurisdiction.  The  decree  then 
recites  as  follows: 

"And  the  chancellor  being  of  opinion  that 
it  is  proper  to  allow  an  appeal  at  this  time, 
the  same  is  allowed  to  such  of  the  defend- 
ants as  desire  to  avail  themselves  thereof, 
upon  giving  bond  for  said  appeal  as  required 
by  statute.  But  defendants  Willard,  Fisher, 
Miller,    and    the    United   States   FideUty   & 
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Guarauty  Company  do  not  appeal  from  tbat 
part  of  the  decree  allowing  them  20  days  in 
which  to  make  farther  defense  in  case  they 
are  cast  In  this  appeal." 

[1]  This  appeal  must  be  dismissed,  because 
It  Is  premature.  This  is  not  a  final  decree, 
nor  is  it  an  appeal  that  lies  within  the  dis- 
cretion of  the  chancellor,  under  section  4889 
of  Shannon's  Code.  A  final  decree,  in  the 
sense  that  an  appeal  as  a  matter  of  right 
lies  from  it,  is  one  that  disposes  of  the  entire 
merits  of  the  case.  Younger  t.  Younger,  90 
Tenn.  25,  16  S.  W.  78,  and  cases  cited. 

[2]  A  decree  overruling  a  plea  in  abate- 
ment to  the  Jurisdiction  does  not  pass  upon 
the  merits  in  any  particular. 

[3]  By  section  4889  of  Shannon's  Code,  the 
chancellor  may  in  his  discretion  allow  an  ap- 
peal from  "bis  decree  determining  the  prin- 
ciple involved  and  ordering  an  account  or 
a  sale  or  partition,  before  the  account  is 
taken,  or  the  sale  or  partition  is  made;  or 
he  may  allow  such  appeal  on  overruling  a 
demurrer;  or  he  may  allow  any  party  to 
appeal  from  a  decree  which  settles  his  right, 
altiiougb  the  case  may  not  be  disposed  of 
as  to  others." 

It  has  uniformly  been  held  by  this  court 
that  the  chancellor's  discretion  in  allowing 
appeals  under  this  section  of  the  Code  is 
limited  to  the  cases  therein  enumerated. 
Manifestly,  this  appeal  Is  not  either  of  those 
cases,  and  it  is  therefore  premature.  Young- 
er V.  Younger,  90  Tenn.  25,  16  S.  W.  T8; 
Sigler  V.  Vaughn,  11  Lea,  135;  Bomar  v. 
Hagler,  7  Lea,  85;  Barksdale  v.  Butler,  6 
Lea,  454;  Hume  v.  Bank,  1  Lea,  220. 

The  appeal  Is  dismissed  at  the  cost  of  the 
appellant 


OLEASON   et   al.    v.    PRUDENTIAL   TIRB 
INS.  CO. 

(Supreme  Court  of  Tennessee.     Dec.  19,  1912.) 

1.  Appeai.  and  Ebbor   (§   1022*)— Review- 
Fir  DiNos. 

A  concurrent  finding  by  a '  master  and 
chancellor  will  be  sustained  on  appeal,  where 
there  is  any  evidence  in  its  behalf. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4015-4018;  Dec.  Dig.  i 
1022.*] 

2.  Inbubancb   (S   349*)  — Fibk   Iksubanoe  — 
Patiikht  of  Pbemiums. 

Where  a  fire  insurance  policy  provided 
that  the  failure  of  the  insured  to  pay  any  pre- 
mium note  when  due  shoi^d  lapse  the  liability 
of  the  company,  and  a  premium  note  contained 
a  like  provision,  the  insured's  failure  to  pay  it 
according  to  its  tenor  will  avoid  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  891,  895-902,  913;  Dec.  Dig.  i 
349.«] 

3.  INSVBANCK  (f  64*)— Insolvency  of  Coh- 
PANT— Cbeditobs'  Bill. 

Where  an  insurance  company  was  insol- 
vent, a  bill  filed  by  one  who  sought  to  reco^;er 


under  a  policy  for  loA  sostained,  when  other- 
wise good  as  a  creditors'  bill,  cannot  be  re- 
jected because  the  complainant  is  not  entitled 
to  recover  under  the  policy ;  all  other  creditors 
l)eing  given  an  opportunity  to  come  in. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  {89;   DecDig.  {  64.*] 

4.  Insubance  (S  63*)— E^be  Insubancb— MT7- 
TDAL  Assessment  Coicpanies. 

Mutnal  assessment  fire  insurance  compa- 
nies have  no  capital  stock,  the  policy  holders 
being  in  a  way  stockholders,  and  the  cash  paid 
in  for  premiums  and  the  premium  notes  con- 
•titnting  the  company's  assets;  and  hence,  up- 
on the  insolvency  of  such  company,  a  policy 
holder  cannot  recover  premiums  paid  in  or 
avoid  premium  notes. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  a  86-88 ;   Dec.  Dig.  {  63.*] 

5.  Insubance  (J  70*)  — Fibe  Inhcbancb  — 
MuTnAL  Assessment  Companies  —  Insol- 
VENOT— BJffect. 

The  appointment  of  a  receiver  for  an  in- 
solvent mutual  assessment  fire  insurance  com- 
pany terminates  all  contracts,  regardless  of 
the  payment  of  premium  and  the  perio(l  to  con- 
tinue. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  i  93 ;   Dec.  Dig.  |  70.*] 

6.  Insubance  (§  536*)  — E^bb  Inbxtsancb— 
Pboof  of  Lobs— Waives. 

Where  the  local  agent  as  well  as  the  ad- 
juster, of  a  fire  insurance  company,  promised 
to  furnish  insured  with  blanks  on  which  to 
make  proof  of  his  loss,  their  failure  to  famish 
insured  blanks  within  the  time  stipulated  by 
the  policy  is  a  waiver  of  the  condition  requir- 
ing insured  to  make  proofs  within  that  time. 

[E^.   Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  i  1323;  Dec  Dig.  {  536.*] 

7.  Insubance  (|  536*)— Fibe  Insubance  — 
Pboof  of  Lobs. 

Where  an  insurance  company  became  in- 
solvent and  a  receiver  was  appointed  after  in- 
sured suffered  a  loss,  but  before  the  time  for 
filing  proofs  had  expired,  and  the  court  fixed 
a  time  within  wbich  creditors  were  required  to 
file  petitions  establishing  their  claims,  tiiat 
order  superseded  the  requirement  of  filing 
proofs  of  loss. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  |  1323 ;  Dec.  Dig.  i  536.*] 

8.  Insubance  ($  143*)— AonoRs  oir  Pouct— 

Location  of  Bisk. 

Where  by  mistake  a  fire  policy  misdescrit)- 
ed  the  location  of  the  property  insured,  insur- 
ed's remedy  is  to  seek  reformation;  but  no  ac- 
tion can  hie  maintained  upon  the  policy  where 
the  property  destroyed  was  not  in  the  location 
descritied. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  H  265-272 ;  Dec.  IMg.  I  143.*] 

9.  ihsubanob  (i  115*)— insttbablx  iltrust 
— Intebest  of  Husband. 

A  husband,  having  a  freehold  estate  in  the 
property  of  his  wife  and  the  right  to  control 
It,  has  an  insurable  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  139-157,  177;  Dec  Dig.  i  115.*] 

10.  Evidence  (§  594*)— Wkioht— Uncontba- 

DICTED    TESTIMONT. 

In  an  action  against  an  insurance  compa- 
ny, where  the  testimony  of  insured  was  in  no 
way  impeached,  nor  was  there  any  attack  made 
on  his  character,  his  statement  as  to  the  facts 
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nrast  be  accepted  as  true,  when  standing  un- 
contradicted. 

[Ed.  Note. — For  other  cases,  see  Sividence, 
Cent.  Dig.  |  2431 ;   Dec  Dig.  f  694,*] 

11.  Insubance    ({    3S3*)— FiBE    Insubancb— 
Waiveb  or  Stipulations  of  Poucy. 

Where  the  agent,  in  inducing  insured  to 
accept  a  fire  policy,  agreed  to  give  him  season- 
able notice  of  the  maturity  of  a  premium  note, 
that  agreement,  being  i>art  of  the  consideration 
«f  the  contract,  will  prevent  the  insurer  from 
declaring  a  forfeiture  for  nonpayment  of  the 
note,  when  no  notice  was  given. 

[Kd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  90&-907,  1032,  1033;  Dec.  Dig. 
i  353.»] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; James  Maynard,  Jr.,  Special  Chancellor. 

Bill  by  M.  D.  Gleason  and  others  against 
the  Prudential  Fire  Insurance  Company. 
From  a  decree  for  defendant,  petitioners  ap- 
peal.   Reversed  and  remanded. 

Saylor  &  Moore,  of  Knoxvllle,  for  appel- 
lant Martin.  Wm.  Davis,  of  Tazewell,  for 
appellant  Phelps.  Jerome  Templeton  and  C. 
W.  Iiester,  both  of  KnoxTlUe,  for  appellant 
Gleason.  Jerome  Templeton,  of  Knoxvllle, 
for  appellant  Sellers.  Webb  &  Baker,  of 
Knoxrille,  for  appellants  Leeson  and  Drum- 
mond.  Walter  H.  Anderson,  of  Harriman, 
and  Hughett  &  Hughett,  of  Knoxvllle,  for 
appellants  Adklsson.  Wright  &  Jones,  of 
Knoxvllle,  for  appellant  Birdwell.  W.  A. 
Owens,  of  La  Follette,  for  appellant  Sllcoz. 
Green,  Webb  &  Tate,  of  Knoxvllle,  for  re- 
■celver. 

GREEN,  J.  This  bUl  was  filed  by  the 
complainant,  claiming  to  be  a  creditor  of 
defendant  Insurance  company,  and  seeking 
to  recover  the  amount  alleged  to  be  due  Mm 
under  a  policy  of  insurance  which  had  been 
Issued  to  him.  The  bill  was  also  filed  as  a 
general  creditors'  bill,  alleging  the  Insolven- 
cy of  the  company,  and  asking  for  the  ap- 
pointment of  a  receiver,  and  that  its  affairs 
be  wound  up  under  the  supervision  of  the 
chancery  court 

A  receiver  was  appointed  for  the  company, 
and  publication  was  made  for  creditors,  and 
numerous  intervening  petitions  were  filed 
In  the  cause. 

A  final  decree  was  passed  by  the  chancel- 
lor, and  the  case  Is  for  the  second  time  be- 
fore ua,  and  several  questions  which  will 
hereafter  be  disposed  of  relative  to  the  rights 
of  the  complainant  and  of  various  petitioners 
are  involved  on  this  appeal. 

The  first  matter  arising  Is  as  to  the  right 
of  the  complainant  himself  to  a  recovery  on 
bis  policy.  This  policy  appears  to  have  been 
Issued  June  5,  1909,  for  $2,000,  on  a  stodc 
of  goods,  storehouse,  and  fixtures.  The  pre- 
mium on  the  policy  was  $72,  for  which  com- 
plainant executed  two  notes,  for  |36  each, 
dated  June  5,  1909,  and  payable,  respective- 
ly, in  30  and  60  days. 


No  payment  was  made  on  either  note  un- 
til August  20th,  when  complainant  paid  $20 
to  the  Insurance  comitany's  collector. 

The  complainant  contends  that  at  this 
time  an  agreement  was  made  between  him 
and  the  collector  whereby  both  of  these 
notes  should  be  extended  until  November 
15th.  The  fire  occurred  on  November  4tli. 
The  contention  made  for  the  receiver  is  that, 
upon  the  payment  of  the  $20  aforesaid,  the 
first  note  was  extended  until  October  1st, 
and  the  second  note  was  extended  until  No- 
vember 1st 

Indorsements  upon  the  notes  bear  out  the 
receiver's  contention,  and  it  Is  In  evidence 
that  the  company  wrote  to  the  complainant 
early  in  October,  calling  his  attention  to  the 
fact  that  his  note  due  October  1st  was  un- 
paid. The  company's  agent,  who  dealt  with 
complainant  in  regard  to  this  policy,  and 
made  the  collection  of  the  $20,  also  states 
that,  upon  receipt  of  that  payment  exten- 
sions were  made  as  claimed  by  the  receiver. 

On  behalf  of  the  complainant,  he  him- 
self and  two  other  witnesses  testify  that  at 
the  time  of  the  $20  payment  the  company's 
agent  agreed  with  the  complainant  to  extend 
both  notes  until  November  15th. 

[1]  Much  is  said  by  counsel  for  each  side 
reflecting  on  the  credibility  of  testimony  of- 
fered in  behalf  of  the  other. 

This  controversy,  along  with  the  others 
arising  in  the  case,  was  referred  to  the  mas- 
ter for  determination.  The  master  report- 
ed against  complainant's  claim,  and  this  re- 
port was  confirmed  by  the  chancellor. 

We  see  no  reason  for  departing  from  the 
rule  that  we  will  uphold  a  concurrent  finding 
of  the  master  and  chancellor,  where  there 
is  any  evidence  to  sustain  It  There  is  abun- 
dant evidence  to  sustain  the  finding  here, 
and  it  must  be  regarded  as  conclusive. 

[2]  This  being  the  case,  and  complainant 
being  in  defkult  on  these  notes  at  the  time 
of  this  loss,  he  Is  not  entitled  to  any  re- 
covery against  the  company. 

The  policy  provides  on  its  face  that  on 
the  failure  of  the  assured  to  pay  any  pre- 
mium note  when  due,  it  "shall  lapse  and 
the  liability  of  the  company  thereon  be  sus- 
pended, and  no  loss  or  damage  shall  be  col- 
lectible from  the  company.  If  loss  or  damage 
shall  occur  to  the  insured  during  the  period 
of  such  lapse  caused  by  arrearage." 

The  notes  also  provide,  if  they  are  not 
paid  at  maturity,  that  "the  policy  shall  be 
null  and  void,"  and  so  remain  until  same 
shall  be  fully  paid. 

"Falliire  to  pay  an  installment  or  premium 
on  a  fire  policy  at  maturity  will  defeat  the 
assured's  recovery  for  a  loss  that  occurred 
during  his  default  where  both  the  policy  and 
the  installment  notes  provide  that  the  poli- 
cy shall  lapse  upon  default  in  payment  of 
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premium."     Dale  ▼.  Continental  Insurance 
Co.,  »5  Tenn.  38,  31  S.  W.  266. 

"A  policy  of  Insurance  containing  a  stip- 
ulation to  the  effect  that  nonpayment  at  ma- 
turity of  any  premium  note  given  by  the  as- 
sured and  accepted  by  the  Insurer  would  for- 
feit the  policy  Is  rendered  void  and  nonen- 
forceable  by  the  nonpayment  of  the  note  at 
maturity."  Ressler  v.  Fidelity  Mutual  In- 
surance Co.,  110  Tenn.  411,  76  S.  W.  735. 
"Where  a  life  Insurance  policy  provides 
that  it  shall  lapse  and  be  void  if  the  pre- 
miums thereon  are  not  paid  when  due,  it  is 
well  settled  that  such  policy  will  be  forfeited 
if  the  premiums  are  not  paid  as  stipulated." 
Life  Insurance  Co.  ▼.  Galbralth,  116  Tenn. 
471,  91  S.  W.  2(H. 

Without  furthw  discussion,  therefore,  it  is 
obvious  that  the  complainant  is  not  entitled 
to  recovery  upon  Ills  policy,  when  rules  of 
law  fully  established  in  this  state  are  ap- 
plied to  the  facts  herein  concurrently  found 
by  the  master  and  chanceUor. 

Accordingly,  the  decree  of  the  chancellor 
must  be  affirmed,  in  so  far  as  it  denied  relief 
to  the  complainant  on  his  policy. 

[3]  Another  question  arises  on  this  bill. 
It  was  drafted  as  a  general  creditors'  bill, 
and  a  flat  for  injunction  obtained  from  the 
chancellor.  Some  days  elapsed  before  it  was 
filed.  Immediately  thereafter,  Leeson  and 
Drummond  presented  to  the  chancellor  a  bill 
in  the  nature  of  a  general  creditors'  bill 
against  the  company,  which  was  allowed  to 
be  filed  pro  tempore  as  a  sort  of  petition  In 
Gleason's  suit  Leeson  and  Drummond  had 
been  officers  of  defendant  corporation,  as 
well  as  creditors,  and  they  denied  the  va- 
lidity of  Gleason's  claim,  and  said  they  filed 
their  bill  to  insure  the  winding  up  of  the 
company  by  the  court,  if  Gleason  failed  to 
establish  his  claim. 

Some  preliminary  proceedings  were  had 
before  the  chancellor,  and  he  made  an  order 
sustaining  Gleason's  bill  as  a  creditors'  bill; 
but  such  order  was  conditioned  on  the  va- 
lidity of  Gleason's  claim,  and  provided,  if 
such  claim  proved  ill  founded,  then  the  bill 
of  Leeson  and  Drummond  should  be  treated 
as  the  general  creditors'  bill. 

The  final  decree  dismissed  Gleason's  bill 
outright,  and  it  is  here  said  that  this  acUon, 
as  well  as  the  former  order  conditionally 
sustaining  the  bill  as  a  general  creditors' 
bill,  were  both  erroneous.  These  criticisms 
are  well  made. 

Upon  the  Insolvency  of  the  company  be- 
coming apparent,  as  it  did,  from  the  answer 
to  Gleason's  bill,  the  chancellor  should  have 
unconditionally  sustained  said  bill  as  a  cred- 
itors' bill.  It  was  the  first  one  presented 
and  filed,  and  there  is  no  reason  for  saying 
it  was  not  preferred  in  good  faith.  Its  status 
as  a  creditors'  bill  could  not  be  affected  by 
the  ultimate  decision  of  the  merits  of  com- 
plainant's demand,  if  other  creditors  inter- 


vened. The  condition  of  the  corporation, 
not  the  Individual  right  of  Gleason  to  recover, 
should  have  been  chiefly  considered  by  the 
chancellor  in  making  the  preliminary  order. 
There  was  no  Justification  for  the  bill  of 
Leeson  and  Drummond  as  a  creditors'  bill. 
They  could  have  come  into  Gleason's  suit  by 
petition,  and  thereby  have  secured  and  made 
certain  the  administration  of  the  affairs  of 
this  corporation  by  the  court,  irrespective  of 
the  final  disposition  of  Gleason's  claim. 

The  order  of  the  chancellor  provisionally 
sustaining  the  Gleason  bill  as  a  creditors' 
bill  was  erroneous,  and  properly  excepted  to. 
The  subsequent  decree  dismissing  said  bill 
outright  was  also  erroneous.  Petitions  had 
been  filed  In  the  cause,  and  the  admin- 
istration of  the  corporation's  affairs  under- 
take, and  the  bill  of  Gleason  should  have 
been  retained  as  the  general  creditors'  bill, 
even  though  he  failed  to  establish  his  claim. 
He  was  properly  taxed  with  part  of  the  costs. 
He  should  pay  such  of  those  as  accrued  with 
respect  to  the  trial  of  his  claim. 

The  chancellor's  decree  will  be  modified, 
so  as  to  sustain  the  Gleason  bill  as  a  general 
creditors'  bill. 

A  number  of  controversies  arising  upon  In- 
tervening petitions  are  before  us  on  this  ap- 
peal, which  we  proceed  to  consider  sepa- 
rately. 

G.  W.  Sellers. 
This  petitioner  took  out  a  policy  for  $2,600^ 
on  his  residence  In  Newport.  The  policy 
was  dated  May  19,  1909,  and  was  to  run 
three  years.  The  petitioner  paid  the  pre- 
mium exacted  by  the  company.  The  property 
was  destroyed  by  fire  August  24,  1910.  The 
creditors'  bill  was  sustained,  and  a  receiver 
appointed,  it  wUl  be  remembered,  on  No- 
vember 15,  1909. 

The  petitioner  claims  that  having  procured 
and  paid  for  insurance  for  a  term  of  three 
years  from  May  19,  1909,  the  InsolvMicy  of 
the  company  did  not  terminate  this  contract 
but  tliat  the  receiver  is  liable  for  this  loss. 
Petitioner  avers  that  no  part  of  his  premium 
was  returned  to  him  or  offered  to  him  by 
the  receiver,  but,  on  the  contrary,  a  call  or 
demand  for  contingent  premium  has  been 
made  upon  him.  An  answer  was  filed  by 
the  receiver,  in  which  he  denied  petitioner's 
right  to  recover,  and  the  receiver  also  filed 
his  answer  as  a  cross-bill  to  recover  from 
petitioner  the  contingent  premium  aforesaid. 
This  company  was  a  mutual  insurance  com- 
pany, authorized  by  chapter  461,  of  the  Acts 
of  1907. 

This  case,  on  other  features,  was  b^ore 
this  court  at  the  last  term,  coming  from  the 
Court  of  Civil  Appeals  by  certlorarL  We 
had  occasion  at  that  time  to  consider  the 
nature  of  such  companies,  and  the  nature  of 
the  contract  between  such  companies  and 
their  members.  These  matters  were  fuliy 
discussed  in  an  opinion  of  the  Court  of  Civil 
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Appeals,  which  we  affirmed.  Gleason  r.  In- 
surance Co.,  2  Hlgglns,  S78. 

In  that  case  It  was  held  that  a  member 
of  one  of  these  mutual  companies  was  liable 
for  the  amount  of  his  premium  note,  even 
though  the  companr  had  failed  and  was  un- 
able to  continue  the  policy  of  insurance,  and 
there  had  accordingly  been  a  failure  of  the 
consideration  for  which  the  note  was  given. 
It  was  said  that  the  members  of  such  com- 
panies were  both  Insurers  and  Insured ;  they 
were  not  only  policy  holders  In  such  cases, 
but  quasi  stockholders;  and  that  their  pre- 
mium notes  were  assets  In  the  hands  of  such 
companies  for  the  payment  of  creditors. 

[4]  Companies  organized  upon  the  plan  of 
this  one  have  no  capital  stock.  The  cash  paid 
in  f6r  premiums  and  the  premium  notes 
constitute  their  assets,  and  the  policy  holders 
or  members  sustain  a  relation  to  the  company 
very  similar  to  that  of  stockholders.  They 
can  no  more  recover  premiums  paid  in,  nor 
avoid  premium  notes,  in  case  of  insolvency, 
than  could  stockholders  In  an  ordinary  corpo- 
ration recover  money  paid  in  subscription  to 
stock,  or  avoid  notes  given  for  subscription 
to  stock. 

So  the  insolvency  of  a  company  like  this 
gives  no  right  to  a  policy  holder  to  recover 
any  premium  paid,  or  to  avoid  the  payment 
of  any  premium  note,  so  long  as  the  company 
has  outstanding  debts. 

[I]  Upon  a  loss  by  fire,  the  rights  of  the 
policy  holders  against  the  company  are  ma- 
tured. Such  policy  holders  then  become  cred- 
itors, and  are  entitled  to  have  subjected 
to  their  claims  all  the  assets  of  the  company, 
and.  If  necessary,  to  call  on  other  policy 
holders  for  contingent  premiums  provided 
by  statute.  The  contract  between  Its  mem- 
bers and  such  companies  as  this  is  peculiar. 
However,  such  companies  have  existed  for  a 
long  time,  and  the  rights  of  the  parties  to 
such  contracts  have  been  frequently  consid- 
ered by  the  courts  of  this  country,  and  the 
rules  of  law  with  reference  thereto  are  now 
firmly  established.  The  authorities  are  as 
follows : 

"Upon  the  appointment  of  a  receiver  on 
the  ground  of  insolvency,  the  outstanding 
policies  of  the  company  are  canceled  by 
operation  of  law,  and  subsequent  losses  under 
such  policies  are  not  liabilities  which  may 
be  enforced  against  the  receiver.  This  rule 
is  not  changed,  even  though  by  the  terms  of 
the  policy  the  company  is  required  to  give 
notice  to  the  Insured  In  case  It  desires  to 
cancel  the  policy.  Holders  of  policies  on 
which  premiums  have  been  paid  for  a  term 
extending  beyond  the  Insolvency  have  valid 
claims  against  the  company  for  unearned 
premluma  A  statute  making  the  officers 
personally  liable  on  policies  Issued  by  them 
when  they  knew  the  company  to  be  insolvent 
does  not  render  a  policy  Issued  under  such 
condition  void.  The  policy  Is  binding  on 
the  company,  with  the  individual  liability 


of  the  directors  superadded.  The  right  of 
holders  of  unmatured  policies  is  to  share 
In  the  assets  after  payment  of  debts,  while 
the  holders  of  matured  policies  are  regarded 
as  creditors."    22  Cyc.  1421.  « 

"On  the  other  hand,  the  insolvoicy  of  the 
comimny  does  not  terminate  the  obligation 
of  policy  holders  to  contribute  to  the  pay- 
ment of  losses  which  have  occurred  prior  to 
insolvency,  and  those  giving  premium  notes 
are  also  liable  to  assessment  for  the  payment 
of  unearned  premiums  on  business  done  un- 
der the  cash  plan.  Assessments  cannot  be 
collected  from  holders  of  policies  which  are 
issued  In  violation  of  law.  And  they  can  only 
be  made  on  existing  members ;  that  la,  mem- 
bers whose  policies  are  still  in  force  at  the 
time  of  Insolvency.  Assessments  cannot  be 
made  on  persons  who,  having  had  policies 
In  the  company,  have  surrendered  and  can- 
celed them;  and  the  receiver  is  bound  by 
the  prior  action  of  the  officers  of  the  com- 
pany In  settling  with  policy  holders  and  can- 
celing their  policies  so  as  to  relieve  them 
from  assessment  A  member  may  also  be 
relieved  from  liability  on  showing  that  he 
became  such  through  fraud  or  mistake."  22 
Cyc.  1422,  1423. 

The  Supreme  Court  of  Massachusetts  has 
said: 

"It  is  an  incident  of  the  peculiar  contract 
and  relation  which  each  member  of  a  mutual 
insurance  company  enters  Into  with  the 
other  members  that  the  injunction  and  Judi- 
cial sequestration  of  aU  the  property  of  the 
corporation  terminates  its  liability  for  future 
losses."  Commonwealth  v.  Mass.  Mutual  Fire 
Ins.  Co.,  119  Mass.  45. 

Speaking  of  the  results  of  Insolvency,  the 
Supreme  Court  of  Minnesota  observes : 

"The  effect  was  to  terminate  all  contracts 
of  insurance  at  the  date  of  the  appointment 
of  the  receiver.  These  contracts  were  not 
debts  or  fixed  liabilities  of  the  company. 
In  respect  to  them,  Its  liability  depended 
upon  the  contingency  of  losses  by  the  assured 
during  the  life  of  the  policies,  and  when 
losses  have  not  occurred  before  the  adjudica- 
tion of  insolvency,  the  only  liability  to  the 
policy  holder  is  for  the  breach  or  cancella- 
tion of  the  contracts  by  the  adjudication 
of  the  insolvency,  and  the  consequent  sus- 
pension of  all  business  by  the  company,  and 
its  disability  to  fulfill  its  contracte  of  in- 
demnity, and  the  measure  of  damages  is 
the  surroider  value  of  the  policies."  Taylor 
V.  North  Star  Ins.  Co.,  46  Minn.  198,  48  N. 
W.  772. 

The  same  result  was  reached  In  Doane  v. 
MlUvlUe  Mutual  M.  &  F.  Ins.  Co.,  43  N.  J. 
Ek].  522,  11  AtL  739. 

Other  cases  to  this  effect  are  collected  In 
Cyc,  under  the  sections  above  quoted,  and 
all  the  cases  to  which  we  have  had  access 
announce  the  same  rule. 

That  is  to  say,  that  upon  insolvency  of  a 
mutual  Insurance  company,  such  as  the  one 
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being  wound  up,  its  outstanding  policies  are 
oancded  by  toKe  of  law,  and  no  recovery 
can  be  bad  against  It  for  subsequent  losses. 
The  only  damage  to  whicb  a  policy  holder 
Is  entitled,  under  these  circumstances,  Is  a 
pro  rata  of  his  unearned  premiums,  or  any 
surrender  value  the  policy  may  have,  if  any- 
thing be  left  after  the  payment  of  creditors. 

We  must  therefore  hold  that  petitioner  Sel- 
lers is  not  entitled  to  recovery  on  his  policy. 
As  observed  In  Doane  v.  Insurance  Co.,  su- 
pra, this  result  may  seem  hard;  but  It  is  the 
best  that  can  be  reached,  by  reason  of  the 
peculiar  Incidents  of  such  contracts  of  in- 
surance with  companies  so  organized. 

With  reference  to  the  cross-bill  of  the  re- 
ceiver against  this  petitioner,  it  Is  conceded 
upon  the  brief  of  counsel  for  the  receiver 
that  this  petitioner  Is  only  liable  for  the  con- 
tingent premium  to  the  extent  that  an  assess- 
ment may  be  necessary  to  pay  losses  accruing 
between  the  date  of  his  i>oUcy  and  Its  termi- 
nation. Such,  in  fact,  is  the  provision  of  the 
statute.  Therefore  the  chancellor's  decree 
must  be  modified  in  this  respect;  otherwise, 
It  will  be  aflSrmed. 

Inasmuch  as  this  case  has  to  be  remanded 
for  various  further  proceedings,  the  contin- 
gent liability  of  Sellers  may  be  established 
by  appropriate  action  of  the  receiver  later, 
if  necessary. 

We  have  examined  the  authorities  dted  by 
counsel  for  petitioner,  but  think  that  they  are 
not  applicable  here.  This  company  was  or- 
ganized under  our  statute,  and  the  rights  of 
Its  members  or  policy  holders  cannot  be  de- 
termined by  rules  of  law  applicable  to  policy 
holders  in  standard  or  old  line  insurance 
companies. 

J.  W.  Blrdwell. 

This  petitioner  had  a  policy  for  ^,000  on 
&  stock  of  goods  located  in  Johnson  City. 
The  loss  occurred  August  10th,  and  amount- 
«d  to  ^,485.66. 

This  policy  was  Issued  by  Dulaney,  the  lo- 
cal agent  of  the  company  at  Johnson  City. 
Notice  was  given  the  company  respecting  the 
fire,  and  three  or  four  days  thereafter  Drum- 
mond,  an  adjuster  for  the  company,  came  to 
Johnson  City  to  investigate. 

The  petitioner  was  away  from  town  on  the 
day  Drummond  arrived,  and  did  not  see  him, 
but  did  see  him  within  30  days  after  the  flre. 
At  that  time  Drummond  agreed  to  come  back 
to  Johnson  City  shortly  and  adjust  or  settle 
the  loss. 

[6]  The  defense  interposed  by  the  receiver 
In  this  case  is  that  formal  proofs  of  loss  were 
not  filed  within  00  days,  as  required  by  the 
policy.  The  petitioner  testifies,  as  said 
above,  that  Mr.  Drummond,  within  30  days 
after  the  flre,  when  he  saw  him  in  Knozvllle, 
promised  to  come  up  and  adjust  matters  in 
a  short  while.  He  also  testifies  that,  upon 
the   occasion  of   Drummond's   first  trip  to 


Johnson  City,  when  petitioner  was  absent, 
Drummond  stated  then  that  he  would  be  back 
in  a  few  days.  It  seems  that  Drummond 
never  did  come  back  to  Johnson  City,  in  ac- 
cordance with  these  promises,  and  a  short 
while  after  the  60  days  liad  expired  formal 
proofs  of  loss  were  filed  with  the  company 
by  this  petitioner. 

In  addition  to  the  foregoing,  petitioner  tes- 
tifies that  he  applied  to  Dulaney,  the  local 
agent,  immediately  after  the  flre,  for  a  proof 
of  loss  blank.  Dulaney  stated  that  he  had 
never  been  supplied  with  such  blanks,  but 
later,  on  the  occasion  of  Drummond's  trip  to 
Johnson  City,  three  or  four  days  after  the 
flre,  Drummond  promised  to  have  sudi  blanks 
sent  to  Dulaney,  and  Dulaney  in  turn  prom- 
ised to  deliver  one  of  them  to  petitioner. 
Petitioner  says  futher  that,  when  he  met 
Drummond  in  Knoxville,  Drummond  prom- 
ised to  send  him  a  proof  of  loss  blank.  Nei- 
ther Drummond  nor  Dulaney  ever  supplied 
this  petitioner  with  these  blanks,  as  they  had 
promised.  The  foregoing  is  the  tcBtimony 
of  petitioner,  and  no  proof  is  Introduced  in 
behalf  of  the  receiver  to  the  contrary. 

We  are  of  opinion  that  the  conduct  of  the 
agents  of  the  company  with  respect  to  this 
petitioner  amounted  to  a  waiver  of  the  com- 
pany's right  to  insist  on  proofs  being  filed 
within  the  60  days.  The  general  rule  of  law 
is: 

"When  the  company,  with  knowledge  that 
notice  and  proofs  have  not  been  given  and 
furnished,  as  required  by  the  policy,  so  acts 
in  relation  to  the  matter  as  to  lead  the  as- 
sured to  reasonably  believe  that  the  policy  is 
still  in  force  and  binding,  there  is  a  waiver 
of  objection  to  the  manner  or  time  of  notice 
and  proofs,  and  accordingly  the  company 
cannot  take  advantage  of  the  default"  19 
Cyc.  857. 

"I^egotiations  or  proceedings  by  the  com- 
pany with  reference  to  settiement  of  loss  will 
be  a  waiver  of  failure  to  give  notice  or  make 
proof  of  loss."    Id.  865. 

Without,  however,  considering  the  eCFect  of 
these  negotiations,  indicating  that  it  pro- 
posed a  settiement,  the  company  is  precluded 
from  making  the  defense  here  relied  upon  by 
the  promises  of  both  the  local  agent  and  the 
adjuster  to  supply  the  Insured  with  the 
blank  proofs  of  loss,  whicb  was  never  done. 

Authorities  are  uniform,  "if  the  agoit  ct- 
fers  to  furnish  blanks  and  fails  to  do  so,  the 
want  of  proofs  is  waived."    19  Cyc  862. 

This  question  is  clearly  discussed  in  Ken- 
ton Insurance  Co.  v.  Wigginton,  80  Ky.  330, 
12  S.  W.  668,  7  li.  R.  A.  81,  and  other  author- 
ities are  cited  to  the  same  effect  in  note  26, 
10  Cyc.  862. 

For  the  reasons  stated,  we  think  the  dian- 
(ftllor  was  in  error  in  dismissing  Birdwell's 
petition,  and  his  action  In  this  reqtect  will 
be  reversed. 
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Jf,  B.  Martlii. 

F.  B.  Marttn  Iiad  a  policy  for  $700,  cover- 
ing bis  bam  and  contents.  Tbe  property  in- 
sured was  destroyed  by  fire  on  October  13, 
190B. 

Tbe  only  defense  interposed  to  bis  claim 
is  that  be  failed  to  file  proofs  of  loss  witb 
tbe  company  witbln  60  days  after  tbe  fire. 
As  bas  been  stated,  tbe  policies  of  this  com- 
pany contained  a  provision  in  ordinary  form 
requiring  sach  proofii  to  be  filed  within  that 
tima 

[7]  The  defense  was  thought  to  be  good 
ty  the  chancellor,  and  the  petition  dismissed. 
We  are  of  opinion  that  the  chancellor  was  in 
«rror.  The  creditors'  bill  in  this  case  was 
filed  November  11th,  and  sustained  November 
ISth,  and  the  osnal  publication  made  with 
respect  to  creditors. 

In  the  order  appointing  the  receiver,  etc, 
all  creditors  were  required  to  come  into  the 
case  "by  petition,"  and  file  and  prove  their 
respective  claims  on  or  before  June  13,  1910. 
It  seems  to  us  that  this  order  of  the  court 
superseded  the  requirement  of  tbe  policy  as 
to  the  filing  of  proofs  of  loss.  Creditors 
were  required  by  said  order  to  present  their 
<dalms  "by  petition"  in  court  It  would 
have  availed  Martin  nothing  to  have  pre- 
sented his  claim  otherwise.  At  tbe  time  the 
creditors'  bill  was  sustained  only  33  days 
bad  elapsed  of  the  00  days  allowed  him  in 
which  to  file  proofs. 

There  was  no  necessity  for  petitioner  to 
have  filed  proofs  of  loss  witb  the  receiver. 
The  receiver  could  not  have  considered  such 
proofs  presented  to  him,  according  to  the 
terms  of  the  policy,  as  if  tbe  company  was 
a  going  concern.  It  would  have  been  a  use- 
less performance  for  Martin  to  have  under- 
taken to  present  bis  claim  to  tbe  receiver  in 
this  way.  He  was  required  by  the  chancel- 
lor's order  to  present  his  claim  "by  petition," 
and  proofs  of  this  claim  had  to  be  made  up- 
on such  petition  in  court. 

By  Its  very  language,  the  order  of  tbe  court 
extended  the  time  for  filing  all  claims  until 
June  13,  1910.  As  has  been  said  before,  this 
order  superseded  the  limitations  of  tbe  pol- 
icy. 

There  can  be  no  objection  to  tbe  form  in 
which  Martin  submitted  his  claim  in  bis  peti- 
tion. He  therein  stated  the  character  of  the 
loss  with  detail  and  particularity,  and  the 
petition  was,  of  course,  sworn  to.  This 
petition  set  out  the  value  of  the  bam,  and 
bay,  oats,  com,  etc.,  therein  contained,  by 
Items,  the  whole  aggregating  more  than  $700, 
and  there  is  no  question  but  tliat  there  was 
a  total  loss. 

For.  the  reasons  stated,  the  decree  of  the 
chancdlor  on  Martin's  petition  will  be  re- 
versed, and  this  claim  allowed. 

Levi  SUcox. 
This  Intervener  bad  a  policy  for  $1,200  on 
a  large  quantity  of  lumber,  which  was  des- 
troyed by  fire  September  25,  1909.  I 


[6]  The  policy  described  the  property  in- 
sured as  90,000  feet  of  oak  and  poplar  lumber 
on  Central  avenue.  La  FoUette,  Tenn.  As 
a  matter  of  fact,  tbe  lumber  was  actually 
stacked  a  mile  west  of  the  town  of  La  Fol- 
lette,  and  was  not  on  Central  avenae. 

The  chancellor  dismissed  this  petition,  and 
it  is  argued  by  counsel  for  Sllcox  upon  ap- 
peal that  the  location  of  the  property  given 
In  tbe  policy  was  tbe  mistake  of  the  agent 
of  the  company.  Proof  is  introduced  tending 
to  show  that  tbe  agent,  when  writing  this 
policy,  was  correctly  Informed  as  to  its  loca- 
tion, and  that  tbe  erroneous  location  given 
in  the  policy  was  due  to  his  mistake.  How- 
ever this  may  be,  whoever  made  tbe  mistake 
in  the  outset,  we  do  not  think  there  can  be 
a  recovery  upon  this  petition  and  upon  this 
policy  for  the  property  that  was  actually 
destroyed.  The  matter  of  the  location  of 
the  risk  Is  one  of  highest  importance  in 
all  Insurance  contracts.  Premiums  vary  ac- 
cording to  the  location  of  the  risk,  and  tbe 
location  otherwise  enters  into  the  contract 
between  the  parties. 

If  the  agent  did  make  a  mistake  in  writ- 
ing up  this  policy,  as  from  tbe  proof  herein 
he  appears  to  have  done,  tbe  remedy  of 
petitioner  is  to  ask  for  a  reformation  of  the 
policy,  so  as  to  make  it  evidence  the  contract 
actually  made  between  him  and  the  company. 

There  can  be  no  recovery  under  a  policy 
covering  lumber  on  Central  avenue,  in  La 
Follette,  for  the  destraction  of  lumber  a 
mile  west  of  the  town  of  La  Follette,  unless 
there  be  a  reformation  of  tbe  policy. 

Tbe  decree  of  the  chancellor  denying  relief 
on  this  petition  will  be  affirmed;  but  the 
cause  will  be  remanded  In  this  respect  to 
permit  of  amendments  to  the  petition  along 
the  lines  suggested. 

W.  Walker  Adkisson  and  Wife. 

[I]  The  only  question  raised  upon  this  peti- 
tion is  whether  the  husband  has  an  Insurable 
Interest  in  the  wife's  general  estate.  Tbe 
title  to  tbe  property  insured  and  destroyed 
was  in  Mrs.  Adkisson,  but  the  policy  was 
issued  to  Adkisson  and  wife,  and  it  is  insisted 
on  behalf  of  tbe  receiver  that  Adkisson  did 
not  have  any  interest  In  this  property,  and 
that  there  can  be  no  recovery  on  this  policy. 
This  defense  Is  not  well  made. 

It  appears  in  the  proof  that  tbe  property 
was  Mrs.  Adkisson's  general  estate.  Her 
husband,  therefore,  bad  a  freehold  estate 
therein,  with  the  right  to  control  it,  and 
various  other  rights  respecting  it,  which  are 
well  recognized.  Standing  in  this  attitude  to 
the  property,  he  had  an  Insurable  Interest  in 
it  We  have  so  held  in  former  unreported 
cases.  Many  authorities  to  this  effect  are 
collected  in  a  note  to  Tyree  v.  Virginia  F. 
&  M.  Ins.  Co.,  66  Ij.  R.  A.  667.  The  husband 
has  a  beneficial  Interest  in  such  property, 
and  be  is  also  treated  in  many  of  the  cases 
as  agent  for  the  wife  respecting  such  property. 
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T&e  decree  of  tbe  chancellor,  dismissing 
this  petition,  will  tberefore  be  reversed. 

a.  L.  Phelps. 

[10,11]  Phelps  took  out  a  policy  for  $1,000 
for  12  months,  on  September  6,  1900,  on  cer- 
tain property  of  his.  This  property  was 
destroyed  by  fire  on  October  5,  1909.  The 
premium  on  this  policy  was  $25,  of  which 
$12.50  was  paid  in.  cash  at  the  time  the  policy 
was  issued,  and  for  the  balance  Phelps  ex- 
ecuted his  note  for  $12.50,  due  October  1st 

The  defense  to  this  claim  is  that  the  loss 
occurred  on  October  6th,  when  the  premium 
note,  due  October  Ist,  was  still  unpaid,  and 
that,  under  the  terms  of  the  policy,  failure 
to  pay  any  premium  note  at  maturity  bad 
the  effect  of  suspending  the  policy  and  de- 
priving the  Insured  of  the  right  to  collect 
for  a  loss  occurring  while  he  was  so  in  ar- 
rears. 

Phelps  testifies  that  when  he  took  out  this 
policy  of  insurance  he  told  the  agent  that 
he  could  pay  the  entire  premium  in  advance, 
if  necessary;  bnt  the  agent  informed  him 
that  this  was  not  required,  that  he  might 
pay  one-half  then  and  give  his  note  for  the 
remainder.  Phelps  says  he  objected  to  this 
arrangement  on  the  ground  that  he  could  not 
remember,  or  might  forget,  when  his  pre- 
mium note  matured.  The  agent  then,  accord- 
ing to  Phelps,  promised  him,  and  made  an 
agreement  with  him,  that  he  (Phelps)  should 
have  timely  notice  of  the  maturity  of  this 
note  from  the  company,  and  upon  this  assur- 
ance of  the  agent,  Phelps  says,  he  took  the 
policy  upon  the  terms  above  stated.  He 
further  says  that  he  received  no  notice  what- 
ever from  the  company  in  respect  to  this 
note  until  October  9th,  and  that  In  response 
to  this  notice  he  immediately  mailed  a  check 
to  the  company  for  the  $12.50.  This  check 
was  mailed  to  the  company  on  October  11th, 
and,  the  loss  having  occurred  on  October  6tb, 


It  returned  the  diecik.  and  denied  liability 
under  the  policy ;  but  the  agent  who  Issued 
this  policy  to  Phelps  Is  not  introduced  by 
the  receiver,  nor  Is  any  attack  made  on  the 
character  of  Phelps,  and  he  stands  uncon- 
tradicted in  tills  record.  We  must,  therefore, 
accept  his  statement  of  the  facts  with  refer- 
ence to  the  issuance  of  this  policy  as  true. 

The  agent  having  agreed  that  the  company 
would  give  notice  in  advance  of  the  maturity 
of  this  note,  and  the  company  having  failed 
to  do  so,  it  cannot  now  be  heard  to  insist 
upon  a  forfeiture  of  the  policy  by  reason  of 
nonpayment  of  the  note  on  the  day  it  fell 
due.  This  promise  of  the  agent  was  an  in- 
ducement offered  Phelps  for  taking  out  the 
policy,  and  was  offered  prior  to  the  issuance 
thereof.  It  was  part  of  the  consideration  of 
the  contract,  and  was  within  the  apparent 
scope  of  the  agent's  authority. 

"A  forfeiture  is  to  be  regarded  as  waived 
when  the  agent  or  the  insurer  agrees  that  he 
will  give  the  insured  notice  of  the  falling 
due  of  any  premium  note."    19  Cyc  799. 

The  case  of  Alexander  v.  C!ontlnental  In- 
surance Co.,  67  Wis.  422,  80  N.  W.  727,  68 
Am.  Rep.  869,  was  a  case  where  the  agent 
agreed  to  give  notice  of  the  maturity  of  the 
installments  of  the  premium,  and  the  court 
held  the  insured  entitled  to  rely  upon  such 
promises,  even  though  the  installments  were 
several  years  past  due. 

Other  cases  to  the  same  effect  are  therein 
cited  in  support  of  the  above  quotation  from 
Cyc 

So  that,  under  the  authorities,  we  think 
the  chancellor  was  correct  in  holding  that 
the  company  could  not  insist  on  a  forf^ture 
of  this  policy,  upon  the  facts  heretofore 
stated. 

A  decree  will  be  entered,  disposing  of  these 
various  matters  as  herein  indicated,  and  the 
cause  remanded  for  further  proceedlngiL 
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SPIVT  T.  MABCH  et  aL 
(Supreme  Court  of  TexaB.    Dec.  18,  1912.) 

1.  ACKWOWI^DGMENT    (|    87*)— CONVETANCE8 

OF  Mabbied  WoifKN  —  Vauditt— Cbbtiii- 

CATE 

The  statute  (Paschal's  Dig.  art.  1003)  pro- 
viding that  in  case  of  the  conveyance  of  the 
separate  property  of  the  wife  she  ahall  be 
privately  examined  by  a  judge  of  the  Supreme 
or  District  Court,  or  notary  public,  and  if, 
upon  the  conveyance  being  explained  to  her, 
she  shall  acknowledge  it  and  state  that  she 
does  not  wish  to  retract,  the  officer  shall  file  a 
certificate  to  that  effect,  but  that  any  certifi- 
cate showing  that  the  requisites  of  the  law 
have  been  complied  with  snail  be  sufficient,  a 
certificate,  reciting  that  the  grantors,  husband 
and  wife,  appeared  before  the  notar^  and  ac- 
knowledged tbat  they  signed  and  dehvered  the 
foregoing  deed,  and  that,  the  wife,  being  ex- 
amined apart  from  her  husband,  after  having 
the  deed  explained  to  her,  stated  that  she 
signed  the  same  of  her  own  will  and  accord, 
without  fear  or  restraint,  was  sufficient,  though 
not  containing  the  clanse  that  she  did  not  wish 
to  retract. 

[Ed.  Note. — For  other  cases,  see  Acknowl- 
edgment, Cent.  Dig.  Sf  183,  19d-216;  Dec. 
Dig.  i  37.»] 

2.  Tbespabs  to  Tbt  Title  ({  6*)— I^tlb  of 
Plaintiff. 

Failure  of  the  acknowledgment  of  a  deed 
by  a  married  woman  to  state  that  she  did  not 
wish  to  retract  will  not  defeat  a  suit  by  her 
remote  grantee  against  a  mere  intruder,  where 
she  lived  near  the  land,  and  for  over  50  years 
neither  she  nor  her  heirs  ever  questioned  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Gent  Dig.  (I  6-8,  16,  16;  Dec.  Dig. 
18.*] 

Error  to  Conrt  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  R.  B.  Spivy  against  D.  W.  March 
and  others.  The  Court  of  Civil  Appeals 
granted  Judgment  (133  S.  W.  529)  reversing 
Judgment  for  plaintiff,  and  he  brings  error. 
Judgment  of  Court  of  Civil  Appeals  reversed, 
and  that  of  the  district  court  affirmed. 

J.  H.  Turner,  of  Henderson,  and  H.  I.  Myers 
and  N.  B.  Morris,  both  of  Palestine,  for 
plaintiff  In  error.  John  R.  Arnold,  of  Hen- 
derson, for  defendants  in  error. 

BROWN,  O.  J.  The  case  was  submitted  to 
the  Judge  of  the  district  court,  without  a 
Jury,  who  filed  this  statement  of  facts  and 
entered  Judgment  accordingly : 

"This  is  a  suit  in  trespass  to  try  title  by 
plaintiff  against  defendants  for  a  tract  of 
209  acres  of  land,  a  part  of  the  Jose  Durst 
survey  situated  in  Rusk  county,  Tex. 

"I  find  the  land  was  duly  conveyed  from 
the  state  to  Jose  Durst  and  from  Durst  to 
Alexander  Jordan.  Prior  to  1857  the  land 
was  partitioned  between  the  heirs  of  Alex- 
ander Jordan ;  S.  ^  being  given  to  the  chil- 
dren and  heirs,  and  the  N.  V^  to  the  widow, 
wbo  had  married  Jack  Anderson. 

"In  this  partition  the  S.  \(,  was  blocked  up 
and  given  to  the  children  in  severalty;  the 
200  acres  In  suit,  together  with  160  acres 
more  adjoining  the  209  acres  on  the  east. 


making  369,  at  that  time  In  one  body,  was 
allotted  to  Emma  Jane  Hensley,  who  was 
the  child  and  heir  of  Alexander  Jordan,  and 
wbo  had  married  Sam  Hensley.  Emma  Jane 
Hensley  and  her  husband  lived  on  this  land; 
the  home  place  being  on  the  200  acres  of 
land. 

"In  1867  Emma  Jane  Hensley  and  her  hus- 
band sold  the  209  acres  in  suit  to  0.  A.  Few, 
and  were  paid  for  same  in  stock  and  prop- 
erty by  Few.  O.  A.  Few  soon  after  took 
possession  of  the  land  by  tenant  I  find  the 
land  was  the  separate  property  of  Emma  J. 
Hensley,  and  that  the  certificate  of  acknowl- 
edgment to  her  deed  is  defective,  but  that 
she  received  the  consideration  for  the  land 
acquired  in  the  sale,  delivered  possession  of 
the  land  to  Few,  and  the  defendants  show  no 
right,  legal  or  equitable,  through  her.  In 
1866  C.  A.  Few  deeded  the  land  to  R.  B.  Tutt 
W.  W.  Morris  acquired  the  land  at  execu- 
tion sale,  In  part,  and  by  deed  from  Holllngs- 
worth  for  balance,  who  also  acquired  part  of 
same  from  Tutt's  estate  by  execution  sale. 

"In  1885  W.  W.  Morris'  estate  was  parti- 
tioned, and  this  209  acres  of  land  was  set 
apart  to  Reed  B.  Spivy,  a  legatee  under  the 
will  of  W.  W.  Morris. 

"I  find  that  W.  W.  Morris  paid  taxes  on 
this  209  acres  of  land  from  date  of  his  deed 
until  death,  and  Reed  Spivy  since,  and  claim- 
ed this  209  acres  of  land. 

"I  find  that  March  paid  no  taxes  on  this 
209  acres  of  land  as  such.  I  find  this  S.  W. 
March,  deceased,  claimed  and  claims  now  160 
acres  of  the  Hensley  369  acres,  not  claimed 
by  the  plaintiff  and  not  in  this  suit,  and  that 
Hensley  and  March  were  talking  about  the 
sale  of  this  160  acres  of  land  at  the  time 
testified  by  McCrary. 

"I  find  that  in  1877  or  1878  the  courthouse 
In  Rusk  county  was  burned,  and  many  of 
the  records  were  destroyed  by  fire,  and  that 
the  recitals  In  the  sherlETs  deed  and  the  evi- 
dence is  sufficient  to  establish  their  existence 
of  execution  and  orders  of  sales  returned. 

"I  find  that  defendants  show  no  conveyance 
to  the  land,  or  any  part  of  same,  except  a 
deed  from  Nancy  Anderson,  who  was  Nancy 
Jordan  in  1868,  Including  a  strip  about  40 
feet  wide  on  the  north  end  of  the  209-acre 
tract,  and  this  deed  could  convey  no  title, 
because  the  land  had  been  set  apart  to  Jane 
Hensley,  and  Nancy  Jordan,  or  Anderson, 
was  a  party  to  the  dlvestor  long  before,  and 
March  had  notice. 

"(Conclusion  of  Law. 

"I  therefore  conclude  that,  while  the  plain- 
tiff's title  Is  irregular  and  in  some  respects 
defective,  defendants  have  shown  no  title,  le- 
gal or  equitable,  and  as  against  defendants 
the  plaintiff  is  entitled  to  recover ;  and  it  is 
so  ordered. 

"W.  C.  Butord,  Judge, 

"Fourth  Judicial   District  of  Texas." 


•For  otHer  caie*  lee  lame  topic  and  section  NUMBBR  la  Dec.  Dig.  ft  Am.  Dig.  Key-No'.  Series  &  Rep'r  Indexes 
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The  defendants  took  all  necessary  steps  to 
perfect  an  appeal  to  the  Court  of  Civil  Ap- 
peals of  the  Sixth  District,  and  assigned 
these  errors: 

"(1)  The  trial  court  erred  in  admlttlsK, 
over  the  objections  of  the  defendants,  and 
considering  as  evidence,  the  record  of  a  deed 
from  Emily  Jane  Henaley  and  hnsband,  Sam- 
uel Hensley,  to  0.  A.  Few,  because  said  deed 
was  void  on  account  of  the  lack  of  a  legal 
certificate  of  acknowledgment  of  the  execu- 
tion of  said  deed  by  said  Emily  Jane  Hens- 
ley,  wife  of  Samuel  Hensley. 

"(2)  The  trial  court  erred  In  holding  that 
plaintiff  acquired  a  recoverable  title  through 
the  deed  from  Emily  Jane  Hensley  and  hus- 
band to  C.  A.  Few. 

"(3)  The  court  erred  in  admitting,  over 
the  objection  of  defendants,  and  considering 
as  evidence,  the  deed  by  James  H.  Everett, 
sheriff  of  Rusk  county,  to  HoUlngsworth  and 
Morris. 

"(4)  The  court  erred  in  admitting  and  con- 
sidering as  evidence  of  a  conveyance  of  the 
land  in  suit  the  deed  from  S.  P.  HoUlngs- 
worth to  W.  W.  Morris." 

"(6)  The  court  erred  in  holding  that  plain- 
tiff acquired  the  title  of  John  O.  Tutt 

"(7)  The  court  erred  in  permitting  plain- 
tiff, over  the  objections  of  defendants,  to 
introduce  as  evidence  that  portion  of  the  dep- 
osition of  Mrs.  Few  stating  that  her  hnsband. 
O.  A.  Few,  put  a  man  on  it  [the  land  in  suit] 
to  take  care  of  it,  because  the  same  was 
shown  by  the  deposition  of  that  witness  to 
be  hearsay ;  she  having  testified  in  her  dep- 
osition :  'I  was  never  on  the  place.  I  never 
saw  the  land.'  . 

"(ti)  The  court  erred  in  finding,  'Few  soon 
after  took  possession  of  the  land  by  tenant,' 
because  tliis  finding  is  based  on  hearsay  tes- 
timony. 

"(9)  The  trial  court  erred  in  finding,  'the 
N.  %  [of  the  Durst  league  was  given]  to  the 
widow,  who  had  married  Jack  Anderson,' 
because  the  judgment  of  the  district  court 
gives  the  whole  of  the  N.  %  of  that  league 
to  the  heirs  of  John  Jordan. 

"(10)  The  trial  court  erred  In  finding  that 
defendants  show  no  conveyance  to  the  land, 
or  any  part  of  the  same,  except  a  deed  from 
Nancy  Anderson,  who  was  Nancy  Jordan  in 
1868. 

"(11)  The  trial  court  erred  in  holding  that 
defendants  have  shown  no  title,  legal  or 
equitable,  for  which  reason,  as  against  de- 
fendants, the  plaintiff  is  entitled  to  recover." 

The  honorable  Court  of  Civil  Appeals  re- 
versed the  judgment  of  the  district  court, 
.and  rendered  judgment  for  the  defendants 
below.  The  case  is  now  before  this  court 
on  writ  of  error. 

The  right  of  plaintiff  in  error  depends  up- 
on the  validity  of  the  deed  from  Hensley 
and  wife  to  C.  A.  Few,  under  whom  the 
plaintiff  claimed  by  regular  chain  of  trans- 
fers.    The  land  was  the  separate  property 


of  Emily  J.  Hensley.  The  deed  to  Few  is  in 
proper  form ;  but  it  is  objected  that  the  cer- 
tificate of  acknowledgment  to  the  deed  was 
not  and  is  not  in  legal  form  in  omitting  the 
words,  "She  wished  not  to  retract  it" 

[1J  The  defendant  in  error  showed  no  ti- 
tle to  the  land  from  any  source.  By  the 
facts  he  is  shown  to  be  a  naked  trespasser 
who  seeks  to  avail  himself  of  a  technical 
error  In  the  certtflcate  of  the  officer  who 
took  Mrs.  Hensley's  acknowledgment  of  her 
execution  of  the  deed  made  by  her  and  her 
husband  to  C.  A.  Few. 

At  the  time  the  certificate  was  made  by 
the  officer,  this  statute  was  in  force:  "Art 
1003.  That  when  a  husband  and  his  wife 
have  signed  and  sealed  any  deed  or  other 
writing  purporting  to  be  a  conveyance  of 
any  estate  or  interest  in  any  land,  slave  or 
slaves,  or  other  effects,  the  separate  prop- 
erty of  the  wife,  or  of  the  homestead  of  ttie 
family,  or  other  property  exempted  by  law 
from  execution,  if  the  wife  appear  before 
any  judge  of  the  Supreme  or  District  Court 
or  notary  public,  and  being  privily  examined 
by  such  officer,  apart  from  her  hnsband, 
shall  declare  that  she  did  freely  and  will- 
ingly sign  and  seal  the  said  writing,  to  be 
then  shown  and  explained  to  her,  and  wish- 
es not  to  retract  It  and  shall  acknowledge 
the  said  deed  or  writing  so  again  shown  to 
her  to  be  her  act  thereupon  such  judge  or 
notary  shall  certify  such  privy  examination, 
acknowledgment  and  declaration,  under  his 
hand  and  seal,  by  a  certificate  annexed  to 
said  writing  to  tlie  following  effect  or  sub- 
stance,   viz.:     State   of  Texas,    County   of 

:    Before  me, ,  judge  of, 

or  notary  public  of,  county,  person- 


ally appeared 


wife  of 


parties  to  a  certain  deed  or  writing 

bearing  date  on  the day  of ,  and 

hereto  annexed,  and  having  been  examined 
by  me  privily  and  apart  from  her  hnsband, 
and  having  the  same  fuUy  explained  to  her, 

she,  the  said ,  admowledged 

the  same  to  be  her  act  and  deed,  and  declar- 
ed that  she  had  willingly  signed,  sealed,  and 
delivered  the  same,  and  that  she  wished  not 
to  retract  it;    to  certify  which  I  hereunto 

sign  my  name  and  affix  my  seal,  this 

day  of ,  A.  D.  .  But  any  cer- 
ttflcate showing  that  the  requisites  of  tlie 
law  have  been  complied  with  sli^ll  be  as 
valid  as  the  form  here  pre8crit>ed ;  and  sudt 
deed  or  conveyance,  so  cMtifled,  shall  paM 
all  the  right  title,  and  interest  which  the 
husband  and  wife,  or  either  of  them,  may 
have  in  or  to  the  property  therein  conveyed." 
Paschal'6  Digest 

The  last  clause  of  the  statute  is  sufficient 
authority  for  sustaining  the  certificate  in 
this  case,  because  it  appears  that  Mrs.  Hens- 
ley declared  that  with  her  husband  she  sign- 
ed, sealed,  and  delivered  the  deed  to  C.  A. 
Few,  and  upon  her  privy  examination  "she, 
after  having  the  deed  explained  to  her,"  de- 
clared that  she  signed  it  "of  her  own  free 
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will  and  accord,  without  fear  or  compul- 
sion on  tbe  part  of  her  hnsband."  She  had 
the  opportunity  to  retract,  but  Instead  of 
doing  so  she  affirmed  that  It  was  her  free 
and  uninfluenced  action.  In  addition.  It  Is 
beyond  dispute  that  Mrs.  Hensley  and  her 
dUldren  lived  near  the  land  for  many  years, 
and  that  neither  she  nor  her  heirs  ever 
made  claim  to  the  land. 

In  Belcher  v.  Weaver,  46  Tex.  293,  26  Am. 
Rep.  267,  Chief  Justice  Roberts  made  a 
thorough  analysis  of  that  statute*  and  said: 
"The  general  rule  upon  this  subject  Is 
that  there  must  be  a  substantial,  though 
not  a  literal,  compliance  with  the  terms  of 
the  statute,  and  that,  although  words  not 
in  the  statute  are  used  In  the  place  of  otb 
en  that  are,  or  words  In  the  statute  are 
omitted,  yet.  If  the  meaning  of  the  words 
used  Is  the  same,  or  they  represent  the  same 
fact,  or,  if  the  omission  of  a  word  or  words 
Is  immaterial,  or  can  be  supplied  by  a  rea- 
sonable and  fair  construction  of  the  whole 
instrument,  the  certificate  will  be  held  suf- 
ficient *  *  *  It  follows,  then,  that  any 
artificial  dlstlnctlonB  being  made  for  the 
purpose  of  showing  that  one  of  the  nomtaial 
parts  is  not  specifically  embraced,  or  that 
one  part  Is  defectively  stated,  will  not  avail, 
if  from  the  evident  sense  of  tbe  whole  in- 
strument a  reasonable  conclusion  can  be  ar- 
rived at  that  the  requisites  of  the  law  have 
been  complied  with." 

The  rule  of  construction  to  be  applied  to 
such  Instruments  as  above  copied  is  that 
the  courts  will  give  a  liberal  construction  to 
the  language  of  such  certificates,  and  will 
sustain  them,  if  It  reasonably  appears  from 
the  language  used  that  the  married  woman 
"did  not  wish  to  retract  it" 

In  the  case  dted  above  tbe  learhcd  Judge 
construed  the  word  "contract"  to  mean  "re- 
tract" ••Contract"  means  to  enter  Into, 
while  "retract"  means  to  withdraw  from; 
and  any  but  the  most  liberal  Interpretation 
of  those  words  would  have  shown  that  the 
woman  did  not  wish  to  make  the  convey- 
ance. That  the  substance  of  the  language 
of  the  statute  will  be  sufficient  when  used 
in  the  privy  acknowledgment  of  a  married 
woman,  is  sustained  by  the  following  cases : 
Belcher  v.  Weaver,  46  Tex.  293,  26  Am.  Rep. 
267;  Norton  v.  Davis,  83  Tex.  32,  18  S.  W. 
430;  Masterson  v.  Harris,  37  Tex.  Civ.  App. 
145,  83  S.  W.  428;  Adams  v.  Pardue  (Civ. 
App.)  36  S.  W.  1015.  Many  cases  might  be 
cited  to  the  same  effect ;  but  we  find  no  case 
in  which  it  has  been  held  that  a  certificate 
of  this  character,  which  omitted  the  words, 
"she  wished  not  to  retract  it"  was  cohdemn- 
ed,  if  from  the  language  of  the  certificate  it 
appears  with  reasonable  certainty  that  the 
instrument  was  explained  to  the  woman, 
and  that  she  then  expressed  herself  to  be 
satisfied  with  the  transaction.  Each  certifi- 
cate must  be  Judged  by  Its  own  terms,  and 
we  believe  It  to  be  the  well  settled  and  sound 


rule  that  any  language  which  shows  that  the 
statute  has  been  substantially  compiled  with 
must  be  sustained. 

The  words,  "that  she  did  not  wish  to  re- 
tract it"  are  of  no  greater  lmi)ortance  than 
others.  Those  words  simply  express  her 
satisfaction  with  the  transaction  at  that 
time;  and  if  that  state  of  mind  should,  by 
other  words,  be  shown  to  have  existed  the 
certificate  would  be  valid.  We  here  copy 
the  certificate: 
"State  of  Texas,  County  of  Rusk: 

"Personally  appeared  before  me,  the  un- 
dersigned notary  public,  Samuel  Hensley  and 
Emily  J.  Hensley,  his  wife,  both  to  me  well 
known,  who  acknowledged  that  they  signed, 
sealed  and  delivered  the  above  and  fore- 
going deed  to  C.  A.  Few  (by  maldng  their 
marks).  And  the  said  Emily  J.  Hensley, 
wife  of  Samuel  Hensley,  being  by  me  ex- 
amined privily  and  apart  from  her  husband 
and  after  having  the  deed  explained  to  her, 
says  that  she  signed  the  same  by  making  her 
mark  of  her  own  free  will  and  accord,  with- 
out fear  or  restraint  on  the  part  of  her  hus- 
band. Given  under  my  hand  and  official  seal 
this  Sept  8, 1857.  [Signed]  William  M.  Ross, 
Notary  Public" 

This  oertlflcate  shows  that  the  husband 
and  wife  together  executed  and  acknowledg- 
ed the  deed,  after  which  the  wife  was  re- 
moved from  the  presence  of  the  husband, 
so  that  she  would  be  entirely  free  from  his 
Infiuence.  'ilie  officer  took  the  precaution 
to  explain  tbe  deed  to  Mrs.  Hensley,  so  that 
she  could  not  be  misled  by  anything  said  to 
her  by  her  husband  or  other  person  as  to 
the  effect  of  the  conveyance;  and,  thus  in- 
formed and  guarded  by  the  officer,  she  de- 
clared "that  she  signed  the  same  of  her  own 
free  will  and  accord."  Thus  she  declared 
that  she  was  free  from  any  compeUing 
influence,  and  without  any  •'fear  or  restraint 
on  the  part  of  her  husband."  The  law  of- 
fered to  her  the  opportunity  to  retract,  but 
in  strong  language  she,  in  effect  affirms  the 
transaction.  We  will  suppose  that  Mrs. 
Hensley  ha4  appeared  before  this  court 
and,  knowing  that  she  could  retract  had 
in  the  language  of  the  certificate  expressed 
herself,  would  not  this  or  any  other  court 
say  that  she  was  satisfied  with  the  transac- 
tion? It  is  safe  to  construe  the  language  of 
the  certificate  as  if  the  court  were  perform- 
ing the  duties  of  the  officer;  and  if  Mrs. 
Hensley,  with  the  same  warning,  should  use 
the  words  of  this  certificate,  would  it  not 
reasonably  appear  to  such  court  that  she 
was  satisfied?  Adding  to  this  the  fact  that 
for  the  remainder  of  her  life  she  recognized 
the  deed  as  valid,  can  there  be  a  reasona- 
ble doubt  on  this  question? 

[2]  It  Is  not  necessary  for  us  to  decide 
in  this  case  whether  a  stranger  to  the  title 
should  ever  be  permitted  to  interpose  this 
defense,  but  we  are  firmly  convinced  by  au- 
thority and  sound  reasoning  that  under  such 
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condltioDB  a  court  should  construe  the  lan- 
guage BS  Mrs.  Hensley  and  her  heira  have 
conatrued  it  by  their  Inaction  for  a  half 
century.  M  a  stranger  to  the  title  be  per- 
mitted to  make  such  objection,  courts  should 
cast  upon  him  the  burden  of  establishing 
the  invalidity. 

We  have  In  this  case,  by  the  decision  of 
the  Court  of  Civil  Appeals,  a  stranger  set- 
ting up  a  defect  which  the  vendor  refused 
to  assert  The  Injustice  and  unreasonable 
-character  of  the  proposition  forbids  that 
this  court  should  approve  It,  unless  required 
to  do  so  by  precedents  that  we  dare  not  dis- 
regard. We  do  not  find  the  decisions  of 
our  courts  to  be  of  that  character. 

It  Is  ordered  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  the  Judgment  of  the  district  court 
be  affirmed. 


COLEMAN  V.  ZAPP  et  al 
(Supreme  Court  of  Texas.     Dec.  18,   1912.) 

1.  JUDouKNT  ((  1*)— What  Constitutes. 

The  Judgment  of  a  court  U  that  which  it 
pronounces,  that  iB,_  the  judicial  act  by  which 
it  declares  the  decision  of  the  law  upon  the 
matter  at  issue;  its  entry  being  a  ministerial 
act  affording  permanent  evidence  of  the  Judi- 
cial act. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1,  3,  4;   Dec  Dig.  i  !.• 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3827-3842;  vol.  8,  pp.  7695, 
7696.] 

2.  JunoMENT  (S  293»)—Entet  — Effect  of 
Failubk. 

The  failure  to  correctly  or  fully  enter  a 
judgment  upon  the  minutes  does  not  annul  it, 
but  merely  makes  its  record  imperfect. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  678;   Dec.  Dig.  {  293.»] 

3.  JUDOUBRT  (I  326*)— Nunc  Pbo  Tunc  En- 

TBT. 

A  court  has  inherent  pow^r  to  correct  a 
judgment  by  entry  nunc  pro  tunc,  so  as  to 
properly  recite  the  effect  of  its  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  628;   Dec  Dig.  i  326.*] 

4.  Judgment  (|  299*)— Cobkection— Time. 

A  court's  jurisdiction  over  its  Judgment 
records  does  not  end  with  the  term;  the  case 
l>eing  regarded  as  pending  until  the  Judgment  is 
correctly  recorded. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i§  683-586;   Dec  Dig.  |  299.*] 

6.  LimTATioN  OF  Actions  (|  39*)— Pboceed- 

INOS  TO  COBBECT  JUDGMENT— "ACTION." 

A  proceeding  by  scire  facias  to  correct  a 
Judgment  the  entry  of  which  omitted  to  show 
that  it  was  against  a  certain  party  for  a  cer- 
tain sum,  is  not  an  "action"  to  correct  a  judg- 
ment within  Kev.  St.  1895,  art.  3358,  provid- 
ing that  every  action  other  than  for  the  re- 
covery of  realty  for  which  no  limitations  are 
otherwise  prescribed  shall  be  brought  within 
four  years  next  after  the  right  to  bring  same 
shall  have  accrued. 

[Ejd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  190-211;  Dec  Dig. 
{  39.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  1,  pp.  128-140;    vol  8,  p.  7563.] 


0.  JuDaKENT  (I  294*)— Entbt. 

The  right  of  parties  to  have  a  Judgment 
entry  correspond  with  the  terms  of  the  Judg- 
ment is  not  affected  by  rule  48  for  the  gov- 
ernment of  the  district  courts  (142  S.  W.  xxi), 
requiring  counsel  for  the  successful  party  to 
prepare  the  form  of  the  judgment  and  submit 
It  to  the  court. 

[Bid.  Note. — For  other  cases,  see  Judgment^ 
Cent  Dig.  H  679,  614;    Dec  Dig.  {  29l.*] 

7.  JUDOMENT  (f  321*)— COBBECnON— Dkfxns- 

K8 — Laches. 

A  delay  of  six  years,  from  the  time  of 
rendition  of  a  judgment  and  its  imperfect  en- 
try to  the  application  for  a  nunc  pro  tunc  en- 
try, to  supply  an  omitted  part,  would  not  bar 
such  relief,  where  the  position  of  the  parties 
had  not  meanwhile  changed  and  no  interven- 
ing rights  had  accrued  so  as  to  malte  it  in- 
equitable to  grant  the  relief. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  619,  620;    Dec  Dig.  i  82L*] 

8.  Judgment    (f  318*)— Entbt— COBBBCnoir. 

The  right  of  a  party  to  have  a  Judgment 
entry  corrected  or  amended  to  speak  the  truth 
cannot  be  exercised  to  the  prejudice  of  inno- 
cent third  persons. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  633;   Dec  Dig.  |  31&*] 

9.  Attachment  (1 13*)— Right— Revivai.  o» 
Judgment. 

An  attachment  was  properly  issued  in 
scire  facias  to  have  a  judgment  entry  correct- 
ed 1>7  adding  an  omitted  part,  and  to  revive 
the  judgment;  the  proceeding  to  revive  being 
merely  a  suit  for  the  debt 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig  i  23;    Dec  Dig.  |  18.*] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Petition  for  scire  facias  by  Helen  Zai^ 
and  another  against  Kate  Coleman.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  (133 
S.  W.  730),  affirming  a  Judgment  awarding 
the  relief  sought,  the  defendant  named,  a 
Judgment  creditor,  brings  error.    Afflnued. 

W.  L.  Eason  and  Tom  O.  DUworth,  both 
of  Waco,  for  plaintUT  in  error.  B.  W.  Ban- 
der and  WUliams  &  Williams,  both  of  Waco, 
for  defendants  In  error. 

PHILLIPS,  J.  In  the  trial  court  this  was 
a  proceeding  by  scire  facias,  instituted  by  the 
defendants  in  error  in  the  year  1909,  to  have 
entered  nunc  pro  tunc  and  to  revive  a  Judg- 
ment rendered  in  1903  in  their  favor  asEUnst 
the  plaintiff  in  error,  in  connection  with 
which  proceedings  an  attaclunent  was  sned 
out  and  Jevled.  The  Judgment  involved  was 
originally  obtained  in  1888,  but  no  execn- 
tlon  was  Issued  within  one  year  from  its 
rendition.  In  1902  levy  of  an  execution 
sued  out  on  the  Judgment  was  made  upon 
property  belonging  to  the  plaintiff  in  error, 
who  thereupon  filed  an  injunction  suit  to  re- 
strain .  its  sale  upon  the  ground  that  the 
judgment  was  dormant  and  the  property 
levied  upon  exempt  In  that  suit  defend- 
ants in  error,  defendants  therein,  pleaded 
their  Judgment  and  prayed  that  it  be  revived. 
Another  party  intervened  Claiming  a  lien  up- 
on the  property  seized.  Upon  a  hearing  of 
the  case  the  court  rendered  the  following 
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Judgment,  according  to  the  docket  entry  in 
tbe  judge's  handwriting  (the  Kate  McChesney 
mentioned  being  the  plalntlir  In  error,  such 
being  her  name  at  that  time):  "i/8/03. 
Judgment  for  plaintiff  perpetuating  the  in- 
junction heretofore  issued,  and  for  defend- 
ants for  balance  due  on  the  Judgment  sued 
on  by  them,  viz.,  $1,823,  against  Kate  Mc- 
Chesney, alias  Winnie  Clark,  and  her  hus- 
band so  far  as  be  may  be  liable  and  for  in- 
terrener  against  both  plaintiffs  for  amount 
of  its  debt,  eta,  to  which  defendants  except 
and  give  notice  of  appeal."  In  the  entry  of 
the  Judgment  upon  the  minutes,  however,  that 
part  of  it  which  awarded  a  recovery  in  favor 
of  these  defendants  in  error  against  the 
plaintiff  in  error  of  $1,823  was  omitted.  This 
proceeding,  instituted  by  defendants  in  er- 
ror in  1900  as  stated,  by  petition  filed  In  the 
same  cause,  proposed  no  change  in  the  Judg- 
ment as  entered  in  the  minutes,  other  than 
to  incorporate  In  it.  In  proper  form,  such 
omitted  portion  and  as  actually  decreed  by 
the  court 

It  is  contended  by  .plaintiff  in  error  that 
the  proceeding  was  an  "action"  to  correct  a 
Judgment  and  therefore  barred  by  the  limi- 
tation provided  in  article  3358,  R.  S.  1895, 
which  is  as  follows:  "Every  action  other 
than  for  the  recovery  of  real  estate,  for 
which  no  limitation  is  otherwise  prescribed, 
shall  be  brought  within  four  years  next  aft- 
er the  right  to  bring  the  same  shall  have 
accrued,  and  not  afterwards." 

The  solution  of  this  question  lies  primarily 
in  the  substantial  distinction  which  exists 
between  the  rendition  and  the  entry  of  a 
Judgment,  and  between  the  exercise  of  pow- 
ers inherent  in  a  court  and  those  which  de- 
pend for  their  operation  ui)on  tbe  petition 
of  parties. 

[1]  The  Judgment  of  a  court  is  what  the 
court  pronounces.  Its  rendition  is  the  Judi- 
cial act  by  which  the  court  settles  and  de- 
clares the  decision  of  the  law  apon  the  mat- 
ters at  issue.  Its  entry  is  the  ministerial 
act  by  which  an  enduring  evidence  of  the 
Judicial  act  is  afforded. 

[2]  The  failure  of  the  minute  entry  to  cor- 
rectly or  fully  recite  what  the  court  Judicial- 
ly determined  does  not  annul  the  act  of  the 
court,  which  remains  the  judgment  of  the 
court  notwithstanding  its  Imperfect  record. 
Freenum  on  Judgments,  f  38. 

[3]  Hence  it  is  that  from  the  earliest 
times  the  power  of  correcting  or  amending 
their  records,  by  nunc  pro  time  entry,  so  as 
to  faithfully  recite  their  action,  has  been 
possessed  and  exercised  by  tbe  courts  as  an 
Inherent  right,  independent  of  any  statute, 
and,  in  the  absence  of  express  provision,  un- 
affected by  limitation.  Freeman  on  Judg- 
ments, {  56;  Eacj.  PI.  &  Prac.  vol.  18,  p. 
459.  Our  statutes  providing  for  tbe  correc- 
tion of  mistakes  in  the  record  of  Judgments 
and  decrees  (articles  1356  and  1357,  Sayles' 
Civil  Stat)  govern  tbe  procedure  of  its  ex- 
ercise; but  they  are  only  cumulative  of  this 
161  S.W.-66 


inherent  power  of  the  courts  to  hare  their 
records  at  all  times  speak  the  truth.  If  a 
court  is  made  aware  that  through  mistake  or 
omission  Its  records  do  not  recite  its  Judg- 
ment as  actually  rendered,  we  do  not  doubt 
that  it  is  not  only  the  right  but  the  duty  of 
the  court,  of  its  own  motion  and  after  due 
notice  to  the  parties,  to  order  tlie  proper 
entry.  The  nature  of  a  judicial  record,  the 
accuracy  of  which  is  the  peculiar  concern  of 
the  court  and  which  for  that  reason  and  to 
that  extent  remains  within  the  court's  con- 
trol, forbids  that  its  correctness  as  an  ex- 
pression or  evidence  of  Judicial  action  should 
depend  upon  the  inauguration  of  a  proceed- 
ing by  the  parties ;  and  it  is  therefore  plain 
that  such  a  proceeding  only  invokes  an  au- 
thority which  the  court  may  exercise  of  ite 
own  accord.  In  Ximenes  v.  Ximenes,  43  Tex. 
458,  Judge  Moore  quoted  the  following  lan- 
guage from  the  opinion  of  Judge  Wheeler  in 
Burnett  v.  State,  14  Tex.  456:  "  'EJvery  court 
has  the  right  to  judge  of  its  own  records  and 
minutes,  and,  if  it  appear  satisfactorily  to 
them  that  an  order  was  actually  made  at  a 
former  term  and  omitted  to  be  entered  by  tbe 
clerk,  they  may  at  any  time  direct  audi  or- 
der to  be  entered  on  the  records  as  of  the 
term  when  it  was  made.' "  And  then  an- 
nounced: "And  there  can  be  no  doubt,  we 
think,  that  this  court  may,  at  a  subsequent 
term  after  a  final  judgment,  if  there  is  the 
proper  predicate  for  it,  correct  clerical  er- 
rors or  mistakes,  cure  d^ects  of  form,  or  add 
such  clause  as  may  be  necessary  to  carry 
out  the  judgment  of  the  court,  make  the  en- 
try in  the  minutes  correspond  with  and  cor- 
rectly express  the  judgment  actually  render- 
ed, as  shown  by  the  entire  record."  In  Whit- 
taker  V.  Gee,  63  Tex.  435,  it  was  held  by 
Chief  Justice  Willie  as  follows:  "Frequent 
decisions  of  this  court  have  settled  the  right 
to  have- a  Judgment  amended  after  the  ex- 
piration of  the  term  at  which  it  was  obtain- 
ed, when,  through  mistake  or  clerical  error, 
the  record  does  not  speak  fully  or  truly  the 
Judgment  actually  rendered  in  a  cause." 

A  proceeding  of  such  character,  whose  only 
purpose  Is  to  have  the  Judgment  entry  speak 
truly  the  Judgment  as  rendered,  neither  as- 
serts nor  seeks  the  enforcement  of  any  new 
right.  It  presents  no  issue  between  the  par- 
ties except  in  respect  to  the  accuracy  of  the 
record,  and  otherwise  Involves  the  adjudica- 
tion of  nothing  between  them.  It  is  power- 
less to  reopen  the  controversy  as  closed  and 
sealed  by  the  Judgment,  and  makes  no  such 
attempt  The  inquiry  under  it  is  not  what 
judgment  might  or  ought  to  have  been  ren- 
dered, but  only  what  judgment  was  render- 
ed; and  such  Is  the  sole  issue  to  be  deter- 
mined. If  an  amended  or  corrected  entry  be 
ordered,  the  status  of  the  parties  and  their 
relative  rights,  as  decreed  and  fixed  by  the 
Judgment,  remains  untouched  and  unaltered, 
in  no  sense  adjudicated  anew,  but  only  judi- 
cially evidenced  as  originally  determined. 
Tbe  result  is  that  only  that  is  done  by  the 
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court  which  It  had  the  inherent  power  to 
urlginally  do  as  a  part  of  Its  decision  of  the 
case,  and  which  It  would  have  done  In  the 
Interest  of  a  truthful  record. 

[4]  It  Is  as  much  the  concern  and  duty  of 
the  court  to  have  its  records  faithfully  recite 
its  Judgments  as  It  Is  to  render  the  judg- 
ments themselves,  and  for  that  reason  It  is 
held  that  its  Jurisdiction  over  Its  records 
does  not  end  with  the  term.  In  this  sense  a 
case  is  regarded  as  pending  until  the  Judg- 
ment rendered  is  correctly  recorded.  It  is 
the  right  of  parties  to  have  such  a  record; 
and  it  ought  not  to  be  the  law,  and  in  our 
opinion  it  is  not  the  law,  that  they  are  un- 
der the  necessity  of  instituting  an  independ- 
ent suit  to  obtain  it 

[(]  A  proceeding  of  this  nature  cannot, 
Uierefore,  be  regarded  as  an  "action"  with- 
in the  meaning  of  the  statute  referred  to, 
and  Is  not  alTected  by  the  limitation  therein 
provided. 

It  is  not  questioned  here  that  in  the  in- 
junction case  above  mentioned  a  Judgmait 
for  91,823  in  favor  of  the  defendants,  in 
error  against  the  plalntUT  in  error  was  actu- 
ally rendered  by  the  court,  and  It  Is  there- 
fore beyond  dispute  that,  because  of  the 
omission  of  this  much  of  what  the  court 
pronounced,  the  entry  upon  the  minutes  fail- 
ed as  a  record  to  evidence  the  entire  Judg- 
ment rendered  in  the  case. 

It  should  also  be  noted  that  this  proceed- 
ing did  not  have  for  Its  purpose  the  correc- 
tion or  amendment  of  the  Judgment  rendered 
by  the  court  as  distinguished  from  the  entry 
of  the  Judgment  upon  the  minutes.  It  sought 
only  to  amend  the  entry,  nunc  pro  tunc,  so 
as  to  include  that  which  was  omitted  and 
thereby  afford  a  faithful  record  of  the  whole 
Judgment  In  other  words,  it  did  not  seek 
the  amendment  or  correction  of  a  Judicial 
mistake  as  distinguished  from  a  clerical 
mistake  or  omission.  It  Is  clearly  distin- 
guishable, therefore,  from  the  cases  of  De 
Camp  V.  Bates  (Civ.  App.)  37  S.  W.  644,  in 
which  a  writ  of  error  was  refused  by  this 
court  and  which  is  now  invoked  by  the  plain- 
tiff In  error  (Railway  Co.  v.  Haynes,  82  Tei. 
448, 18  S.  W.  605),  and  others  which  Involved 
the  correction,  not  of  the  entry  of  a  Judg- 
ment but  what  was  charged  to  have  been  a 
mistake  in  Its  rendition.  In  De  Camp  v. 
Bates  tlie  Judgment  as  rendered  was  against 
a  partnership.  It  was  so  entered  without 
running  also  against  the  individual  members 
of  the  partnership.  Suit  was  Hied  to  so  cor- 
rect It  as  to  include  a  Judgment  against  them 
individually.  The  trial  court  refused  the 
relief,  because,  among  other  reasons,  the 
evidence  was  not  sufficient  to  show  that  the 
Judgment  as  entered  was  not  the  judgment  ac- 
tually rendered.  The  case  In  effect  was  that 
as  the  Judgment,  not  only  as  entered  but  as 
rendered,  was  not  against  the  Individual 
members  of  the  partnership  as  It  was  claim- 


ed It  should  have  been,  the  court  was  asked 
to  correct  the  Judgment  so  as  to  so  render 
It  An  ame^ided  rendition  of  the  judgment 
was  really  the  relief  sought,  which  Is  dis- 
tinctly different  in  its  nature  from  an  effort 
only  to  have  accurately  entered  what  bad 
been  correctly  rendered. 

In  Railway  Co.  v.  Haynes,  the  trial  judge. 
In  his  computation  of  the  damages  be  In- 
tended to  award  the  plaintiffs,  omitted  a  cer- 
tain amount  through  oversight,  and  accord- 
ingly rendered  Judgment  for  a  mistaken 
amount  The  mistake  consisted  In  the  rendi- 
tion of  the  judgmoit  It  was  a  judicial  mis- 
take, not  a  clerical  one,  and  was  properly 
held  as  not  subject  to  correction  by  the  trial 
court  on  mere  motion  after  adjournment  of 
the  term. 

These  two  cases  well  Illustrate  the  distinc- 
tion which  lies  clearly  defined  between  a  suit 
to  correct  a  Judgment  because  of  a  mistake 
of  the  court  In  its  rendition,  whereby  an  im- 
proper Judgment  is  rendered  but  its  entry 
is  In  accordance  with  the  rendition,  and  a 
proceeding  to  correct  or  supply  the  minutes 
of  the  court  so  as  to  have  them  truly  recite 
the  Judgment  actually  rmdered.  To  correct 
In  the  trial  court,  after  adjournment  of  the 
term,  a  Judgment  as  rendered,  an  independ- 
ent action  Is  necessary,  as  its  Jurisdiction  of 
the  case  is  at  an  end.  In  the  latter  Instance 
the  court  may,  at  a  subsequent  term,  of  Its 
own  motion  or  upon  the  application  of  par- 
ties, order  the  proper  entry  because  the  In- 
herent power  that  It  possesses  as  a  court 
over  Its  own  records  endures  for  the  sake  of 
their  verity. 

[6]  The  right  of  parties  to  have  the  entry 
correspond  with  the  judgment  r«idered  Is 
not  affected,  as  is  contended  by  counsel  for 
plaintiff  in  error,  by  rule  48  for  the  govern- 
ment of  the  district  courts  (142  S.  W.  zxl). 
which  provides  that  counsel  of  the  party  for 
whom  a  judgment  is  to  be  rendered  shall 
prepare  the  form  of  the  judgment  to  be  en- 
tered and  submit  It  to  the  court  While 
that  rule  imposes  a  proper  duty  upon  counsel 
for  the  successful  party  and  should  be  en- 
forced, its  operation  is  not  such  as  to  make 
the  records  of  the  court  depend  upon  the 
diligence  or  care  of  counsel  In  the  case.  The 
court  has  an  lndepend«it  concern  in  the  cor- 
rectness of  Its  records,  and  its  right  In  tiie 
premises  cannot  be  disposed  of  by  the  neg- 
ligence or  omission  of  attorneys  for  the  par- 
ties. 

[7]  We  do  not  regard  the  question  of  lach- 
es as  involved  in  the  case.  True,  there  was 
an  Interval  of  sl^  years  between  the  date 
of  the  rendition  of  the  Judgment  and  the 
application  for  the  nunc  pro  tunc  entry ;  but 
laches  means  more  than  mere  delay.  The 
position  of  the  parties  had  undergone  oo 
change,  no  Intervening  rights  had  accrued, 
and  nothing  was  shown  that  made  ineq- 
uitable the  granting  of  the  order  for  a  prop- 
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er  entry  of  the  Judgment  In  the  injunction 
4a8e  the  plahitlfl  In  error  admitted  In  her 
pleadings  that  she  owed  the  def^tdants  In 
error  the  amount  awarded;  the  Jndgmmt 
waa  therefore  fairly  rendered;  It  remained 
unsatlsfled;  and  it  was,  accordingly,  but 
right  and  Just  that  It  should  be  entered  so 
that  it  might  possess  the  force  and  virtue 
to  which  as  a  Judgment  it  was  entitled. 

[I]  While  it  is  our  opinion  that  the  right 
to  have  the  entry  of  a  Judgment  corrected  or 
amended  so  as  to  truthfully  speak  the  Judg- 
ment as  rendered  Is  not  affected  by  statutes 
of  limitation,  we  do  not  wish  to  be  under- 
stood as  holding  that  it  may  not  be  defeated 
by  the  laches  of  the  party  Invoking  it,  under 
a  correct  application  of  that  doctrine.  It 
should  be  also  stated  that  it  can  never  be 
availed  of  to  the  prejudice  of  the  rights  of 
innocent  third  parties. 

[I]  The  defendants  in  error  in  ttiis  pro- 
ceeding sought  to  revive  the  Judgment  by 
scire  facias,  in  addition  to  having  a  proper 
entry  of  it  carried  to  the  minutes,  and  in 
connection  with  tbtit  suit  to  so  revive  the 
Judgment,  as  has  been  said,  an  attachment 
was  sued  out  and  levied.  It  is  contended 
that  an  attachment  could  not  lawfully  issue 
in  such  a  sdre  facias  proceeding. 

The  Judgment  was  dormant  under  the  stat- 
ute because  no  execution  had  been  Issued 
within  a  year  from  its  rendition.  No  execu- 
tion could  issue  in  the  first  place  until  it 
was  entered  in .  the  minutes.  Brown  v. 
Reese,  67  Tex.  318,  8  S.  W.  292;  Hubbart 
V.  Willis  .State  Bank,  56  Tex.  Cly.  App.  604, 
119  S.  W.  711.  It  was  entitled  to  be  revived, 
but  until  revived  It  could  not  be  enforced 
by  execution.  Though  dormant  and  its  re- 
viral  was  sought  by  scire  facias,  it  was 
nevertheless  a  debt  Slaughter  v.  Uwens,  ttu 
Tex.  671.  While  the  technical  Judgment 
upon  a  scire  facias  to  revive  a  Judgment  is 
ordinarily  only  that  execution  issue,  efTect 
should  be  given  to  the  substance  of  the  pro- 
ceeding rather  than  its  form.  As  the  Judg- 
ment was  a  debt,  the  proceeding  to  revive 
it  was  nothing  more  nor  less  than  a  suit 
for  debt,  and  ttie  attachment  was  according- 
ly authorized.  As  early  as  Bullock  v.  Bal- 
lew,  9  Tex.  498,  it  was  recognized  that  an 
action  to  revive  a  Judgment  is  substantially 
an  action  of  debt  With  a  Judgment  debtor 
about  to  make  a  fraudulent  disposition  of 
his  property  the  law  would  Impose  upon  an 
owner  of  a  dormant  Judgment  a  hard  condi- 
tion if,  with  the  right  to  an  execution  re- 
fused, it  likewise  denied  him  the  right  to  an 
attachment  upon  the  institution  of  a  suit  to 
revive  his  Judgment 

The  honorable  CSourt  of  Civil  Appeals  has 
correctly  disposed  of  the  case.  Its  Judgment 
and  that  of  the  district  court  should  be  af- 
firmed, and  It  is  80  ordered. 


CILES  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
»12.) 

1.  Cbiuinai.  Law  ({  949*)  —  New  Tbiai,  — 
Grounds— Vebificaxioh. 

A  judgment  of  conviction  will  not  be  set 
aside  on  the  ground  that  accnsed,  as  shown  by 
his  verification  alone  in  support  of  his  motion 
for  new  trial,  was  taken  by  surprise.  In  that 
his  attorneys,  who  had  been  employed  by  his 
relatives,  refused  to  go  into  the  case  at  the  last 
moment  and  before  he  had  opportunity  to  em- 
ploy oUier  counsel,  and  that  he  was  thereby  de- 
prived of  witnesses  who  could  establish  a  de- 
fense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2337-2344;  Dec  Dig.  | 
949.*] 

2.  Cbiionai.   Law    (|    1114«) — Rkcobo — Ab- 

SEHCB  of  TKSTIUONT  AND  BILLS  OT  BZOKP- 

TiONB— Qdbstionb  Review ABI.E. 

Where  the  record  on  appeal  does  not  con- 
tain the  testimony  or  bills  of  exceptions,  the 
question  whether  an  issue  was  material,  and 
that  accused  was  entitled  to  have  the  jury  paaa 
on  certain  testimony,  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2918,  2921;  Dec.  Dig.  i 
1114.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Barry  Miller,  Judge. 

Merrltt  Giles  was  convicted  of  burgtary 
of  a  railroad  car,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary  of  a  railroad  car;  his  punish- 
ment being  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

[I]  The  grounds  of  the  motion  for  a  new 
trial  are  not  verified,  other  than  by  the  fact 
that  appellant  swore  to  the  motion.  The 
first  ground  of  the  motion  sets  out  the  fact 
that  he  was  taken  by  surprise,  in  that  his 
attorneys,  who  had  been  employed  by  his 
relatives,  refused  to  go  Into  the  case  at  the 
last  moment  and  before  he  had  opportunity 
to  employ  other  counsel;  that  he  was  de- 
prived of  any  witnesses  by  reason  of  that 
fact;  that  he  could  establish  a  defense  by 
several  witnesses  whose  names  are  mention- 
ed, and  by  whom  he  could  prove  an  alibi. 
This  Is  in  no  wa_y  verified,  except  by  his  per- 
sonal affidavit  The  attorneys  who  were 
supposed  to  have  been  employed  by  his  rela- 
tives were  not  brought  before  the  court 
nor  was  any  evidence  offered  to  show  that 
his  statement  was  true.  A  Judgment  of  con- 
viction usually  will  not  be  set  aside  simply 
upon  the  affidavit  of  counsel,  without  verifi- 
cation In  some  manner  by  bill  of  exceptions 
or  facts  introduced  to  show  the  truthfulness 
of  the  statement 

[2]  By  the  second  ground  of  the  motion 
he  says  he  could  show  he  was  arrested  by  a 
policeman  named  Brlggs,  and  that  on  the 
trial  Hardy  swore  that  he  was  the  man  who 
arrested  defendant  He  says  this  was  a  ma- 
terial issue,  and   that  he  was  entitled   to 
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have  the  Jury  pass  on  tbis  testimony.  These 
matters  are  all  too  late,  when  raised  In  the 
motion  for  new  trial,  and  In  the  absence  of 
the  testimony  and  bills  of  exception,  which 
are  not  sent  up  with  the  record,  we  cannot 
Intelligently  revise  any  of  these  questions. 
The  Judgment  Is  affirmed. 


BIGLIBEN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

1.  Witnesses    (|    344*)— Evidence— Keputa-, 

TION    OV  PbOBECUTBIX. 

Accused,  on  a  trial  for  rape  on  a  female 
under  the  age  of  15  years,  may,  to  affect  her 
credibility,  show  that  prior  to  the  time  of  the 
alleged  offense  she  had  been  an  inmate  of  houses 
of  ill  fame,  but  he  may  not  prove,  as  affecting 
her  credibility,  isolated  or  independent  acts  of 
immorality. 

[Ed.  Note. — For  otlier  cases,  see  Witnesses, 
Cent.  Dig.  H  1120,  11^5;  Dec.  Dig.  |  344.»] 

2.  Witnesses   (|  344*) — ^Evidence— Refuta- 
tion OF  Fbosecutbix. 

Though  accused,  on  a  trial  for  rape  on  a 
female  under  the  age  of  15  years,  showed  on 
the  cross-examination  of  prosecutrix  that  her 
act  with  him  was  the  first  act  committed,  be 
could  not  impeach  her  by  showing  her  prior  in- 
dividual and  isolated  acts  of  immorality. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1120,  1125;  Dec.  Dig.  |  344.»] 

3.  Cbikinal  Law    (ii    41T,   444») — Heabsat 
Etidxncb—Aoe— Family  Recobdb. 

Where  an  entry  of  date  of  birth  is  made 
in  a  family  Bible  at  or  about  the  time  of  birth, 
and  tbis  fact  is  proven,  the  entry  is  admissible 
to  prove  the  date  of  birth,  but  when  the  father 
is  living  and  in  attendance  in  court,  and  the 
entry  is  shown  to  be  in  his  handwriting,  he 
must  be  called  to  testify  that  the  entry  was 
made  contemporaneous  with  the  event 

rE>l.  Note. — For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  $|  850-957,  lOaS;  Dec.  Dig.  U 
417,  444.*J 

4.  Cbimikal  Law  (}  1120*)— Evidence— Re- 
view— Recobd. 

The  sustaining  of  objections  to  questions 
propounded  is  not  reviewable  on  appeal,  where 
the  answers  to  the  questions  are  not  stated  in 
the  record  and  the  record  does  not  state  what 
could  have  been  proven. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2931-2937;  Dec.  Dig.  § 
1120.*] 

Appeal  from  District  Court,  Nueces  Coun- 
ty; W.  B.  Hopkins,  Judge. 

John  BIgliben  was  convicted  of  crime,  and 
he  appeals.    Reversed  and  remanded. 

Pope  &  Taylor  and  H.  R.  Sutherland,  all 
of  Corpus  Christ!,  for  appellant  O.  E.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

UARPER,  3.  Appellant  was  prosecuted 
and  convicted  of  rape  on  Maud  Elaine  Sar- 
gent, a  girl  alleged  to  have  been  under  15 
years  of  age,  and  his  punishment  assessed 
at  five  years'  confinement  In  the  penitentiary. 

[1]  In  this  case  It  Is  shown  by  several  bills 
of  exception  that  the  prosecuting  witness, 
Miss  Maud  Sargent,  testified  to  an  act  of 
intercourse  with  appellant  on  the  25th  day 


of  December,  1910,  and  that  appellant  while 
cross-examining  her  aslced  several  qaestiona, 
and  she  answered  as  stated;  the  questions 
and  answers  being:  "Q.  You  told  Mrs. 
Thomas  how  you  happened  to  do  wrong  In 
the  first  instance?  Did  you  tell  her  that? 
A.  Yes,  sir.  Q.  That  you  told  Mrs.  Thomas 
that  the  first  time  that  you  liad  carnal  In- 
tercourse with  a  person  was  with  this  de- 
fendant? A.  Yes,  sir.  Q.  Was  that  traeT 
A.  Yes,  sir.  Q.  How  came  you  to  tell  Mrs. 
Thomas?  A.  Because  she  asked  me  how  I 
came — how  It  was  that  I  came  to  have  to  go 
to  such  a  place  as  the  rescue  home.  Q.  How 
came  you  to  have  to  go  to  such  a  place  as 
the  rescue  home,  and  you  told  her  of  this 
one  particular  act  of  intercourse,  was  that 
it?  A.  I  told  her  how  I  came  to  make  the 
mistake  the  first  time;  yes,  sir.  Q.  Did  yon 
state  to  Mrs.  Thomas  that  the  first  time  that 
you  had  carnal  intercourse  with  a  person 
was  with  this  defendant?  A.  Yes,  air.  Q. 
Was  that  true?  A.  Yes,  sir."  Several  ques- 
tions along  this  line  were  asked  the  witness 
by  appellant's  counsel,  and  he  then  asked 
her,  "Do  yon  know  if  you  swear  a  lie  yon 
can  be  sent  to  the  penitentiary?"  and  she  an- 
swered that  she  did,  when  the  question  was 
asked,  "Now,  do  yon  mean  to  swear  that 
on  the  25th  day  of  December,  1910,  was  the 
first  time  you  ever  had  carnal  intercourse 
with  any  man?"  when  the  district  attorney 
objected  on  the  ground  that  same  was  Imma- 
terial and  irrelevant,  which  objection  was 
sustained  by  the  court  Appellant's  counsel 
stated  to  the  -  court  that'  the  witness  had 
testified  to  an  act  of  Intercourse  with  the 
defendant  on  December  25,  1910,  and  had 
said  this  was  the  first  act  of  intercourse 
she  ever  had  with  any  man,  and  he  was  aslc- 
ing  these  questions  with  the  purpose  and  ex- 
pectation of  proving  that  prior  to  December 
25,  1910,  she  had  visited  houses  of  prostitu- 
tion belonging  to  Ida  Mitchell,  Hannah 
Brandt,  and  Ida  Murray,  and  while  In  those 
houses  she  had  had  Intercourse  with  a 
dozen  different  men,  naming  them,  all  prior 
to  December  25,  1910,  when  the  state's  conn- 
sel  moved  the  court  to  exclude  that  portion 
of  the  witness'  testimony  in  which  she  stat- 
ed this  was  the  first  act  of  intercourse,  and 
that  she  had  so  told  Mrs.  Thomas,  which 
motion  was  by  the  court  sustained.  Appel- 
lant, when  offering  his  testimony,  tendered 
testimony  to  show  that  the  prosecuting  wit- 
ness had  been  an  inmate  of  these  three  hous- 
es of  prostitution,  and  while  in  those  houses 
had  submitted  to  acts  of  intercourse  with 
Will  Llngenfeldt  and  24  others,  naming  eadi 
of  them,  all  prior  to  the  time  she  stated  she 
had  had  this  act  of  intercourse  with  appel- 
lant The  court  refused  to  permit  appel- 
lant to  ask  her  if  she  had  had  intercourse 
with  these  men  or  either  of  them  in  these 
houses  of  prostitution  prior  to  December 
25th,  and  refused  to  permit  the  defendant 
to  offer  any  proof  that  she  Iiad  been  hu  in- 
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mate  of  these  bouses  prior  to  that  time,  or 
had  had  Intercourse  with  these  men,  on  the 
ground  that  he  had  stricken  from  the  rec- 
ord all  testimony  that  would  show  that  the 
act  of  Intercourse  -with  appellant  was  the 
first  act  of  intercourse. 

Appellant  in  a  number  of  bills  excepted  to 
the  action  of  the  court  in  strtking  this  tes- 
timony from  the  record,  and  in  excluding 
this  testimony,  specially  excepting  on  the 
ground  that,  while  the  court  had  stricken 
from  the  record  the  testimony  of  the  witness 
that  this  was  the  first  act  of  Intercourse,  yet 
the  court  had  permitted  to  remain  in  the  rec- 
ord as  evidence  before  the  Jury  the  testi- 
mony that  at  the  time  of  this  intercourse 
"she  bled  and  it  pained  her,  and  that  she  al- 
most fainted  at  the  time."  In  this  case  the 
prosecuting  witness  testifies  positively  to  the 
act  of  Intercourse  with  appellant  on  Decem- 
ber 26th,  while  appellant  positively  denies 
having  had  Intercourse  with  her  on  that 
date,  or  at  any  other  time.  Of  course.  If 
the  prosecuting  witness  was  under  15  years 
of  age,  it  would  be  immaterial  whether  or 
not  she  had  had  Intercourse  with  any  other 
man,  for  if  appellant  had  Intercourse  with 
her  he  would  be  guilty  under  the  statute; 
yet  if  a  witness  has  become  so  morally  de- 
praved OS  to  become  an  Inmate  of  a  public 
house  of  prostitution,  and  offers  her  body 
for  sale  publicly,  we  think  testimony  show- 
ing that  fact  ought  to  be  admitted  as  affect- 
ing her  credit  as  a  witness  in  this  character 
of  case.  And  when  the  defendant  offered 
testimony  that,  prior  to  the  time  she  says 
she  liad  this  act  of  intercourse  with  appel- 
lant, she  was  an  inmate  of  a  house  of  pros- 
titution in  Corpus  Christi,  receiving  men 
and  selling  her  person  to  them,  this  conduct 
showed  such  a  depraved  state  of  morals  as 
to  render  such  testimony  admissible.  We 
have  always  held  that,  when  a  person  has 
been  charged  with  or  convicted  of  any  of- 
fense which  would  involve  moral  turpitude. 
It  may  be  shown  to  affect  their  credit  In 
this  case  a  girl  claiming  to  be  under  15  years 
of  age  says  she  had  an  act  of  Intercourse 
with  a  certain  man.  He  denies  it,  and  of- 
fers to  show,  as  affecting  her  credit  as  a 
witness,  that  she  was  an  Inmate  of  a  house 
of  prostitution  Immediately  prior  to  that 
alleged  act,  and  he  ought  to  have  been  per- 
mitted to  Introduce  evidence  of  that  fact; 
the  court,  of  course,  Instructing  the  Jury  the 
purpose  for  which  said  testimony  was  ad- 
mitted. Of  course,  it  Is  not  Intended  to 
hold  that  other  Isolated  acts  of  intercourse 
may  be  shown  as  affecting  her  credit,  or  for 
any  other  purpose;  It  is  only  where  by  her 
whole  conduct  and  coarse  in  life  she  mani- 
fests that  low  state  of  morals  which  would 
place  her  in  the  category  of  what  is  known 


as  a  common  prostitute,  that  it  becomes  ad- 
missible. McGrath  -v.  State,  35  Tex.  Cr.  K. 
415,  34  S.  W.  127,  941. 

[2]  The  court  did  not  err  in  refusing  to 
permit  appellant  to  prove  individual  acts 
of  intercourse,  and,  If  her  testimony  that 
the  Intercourse  with  appellant  was  the  first 
act  had  not  been  stricken  from  the  record, 
It  would  not  have  been  permissible  to  im- 
peach her  on  that  point,  as  he  had  drawn 
it  out  on  cross-examination,  add  it  would  be 
impeachment  upon  an  issue  that  would  fur- 
nish no  defense,  yet  the  fact  that  she  was 
an  inmate  of  a  house  of  prostitution  ought 
to  have  been  admitted. 

[3]  Another  sharply  contested  issue  in  the 
case  was  the  age  of  the  prosecuting  witness. 
She  testified  she  would  become  15  years  old 
on  January  11th,  17  days  after  the  date  on 
which  she  says  the  offense  was  committed. 
The  defendant  offered  proof  that  she  had 
told  a  number  of  people  that  she  was  16 
years  of  age  at  that  time,  and  her  appear- 
ance, etc.,  appears  proven  In  the  record.  In 
rebuttal  the  state  Introduced  in  evidence 
what  the  prosecuting  witness  says  was  the 
family  Bible  with  the  date  of  her  birth  en- 
tered therein,  as  she  says,  in  her  father's 
handwriting.  The  record  discloses  that  her 
father  was  living,  and  in  attendance  on 
court,  and  the  witness  says  she  does  not 
know  when  the  entry  was  made  by  her  fa- 
ther. When  an  entry  of  date  of  birth  is 
made  In  a  family  Bible,  at  or  about  the  time 
of  birth,  and  this  fact  is  proven,  it  16  ad- 
missible to  thus  show  the  date  of  birth.  But 
when  the  father  Is  living  and  in  attendance 
on  court,  and  the  entry  is  shown  to  be  in 
his  handwriting,  and  no  testimony  is  offered 
as  to  when  he  made  the  entry  in  the  Bible,  it 
should  not  be  admitted;  but,  if  it  is  desired 
to  prove  that  fact,  let  him  be  called,  or 
some  witness  called  who  can  testify  that  the 
entry  was  made  contemporaneous  with  the 
event  An  entry  of  this  character  shown  to 
have  been  made  at  or  about  the  date  of  birth 
is,  if  anything,  stronger  evidence  than  one's 
memory. 

[4]  There  are  a  number  of  other  questions 
presented,  but  we  deem  it  unnecessary  to 
discuss  them.  Those  bills  which  attempt  to 
complain'  of  the  failure  to  permit  them  to 
show  that  the  prosecuting  witness  and  her 
father  attempted  to  blackmail  several  people 
by  stating,  if  they  would  pay  so  much  mon- 
ey, prosecutrix  and  her  father  would  leave 
the  country,  otherwise  prosecutions  would 
be  instituted,  are  not  in  condition  we  can 
review  them,  for,  while  the  questions  pro- 
pounded are  shown,  the  answers  to  the  quesr 
tions  are  not  stated,  nor  is  it  stated  what 
could  have  been  proven. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 
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YOUNG  et  aL  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

1.  HOU191DB  (§  310*)— Assault  to  Kili/— In- 

BTBUCTIONB— AOGBAVATED  ASSAULT. 

Where  it  might  have  been  found  from  the 
testimony  in  a  prosecution  for  assault  to  kill 
that  there  was  no  intent  to  kill,  but  simply  a 
shooting  to  frighten,  or  merely  to  injure_,  an 
Instruction  that  if  the  assanlt  reaulted  m  a 
killing,  which  would  have  been  manslaughter,  a 
verdict  of  aggravated  assault  would  be  proper 
in  view  of  the  fact  that  no  killing  occurred, 
was  too  restrictive;  and  the  refusal  of  an  in- 
struction that,  if  serious  bodily  injury  was  in- 
flicted with  a  deadly  weapon  under  circum- 
stances not  amounting  to  an  intent  to  kill  or 
maim,  the  offense  would  be  an  aggravated  as- 
sault, was  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  If  667-«61;   Dec.  Dig.  i  810.*] 

2.  HoMiciDX  (i  86*)— Assault  with  Ihtkst 

TO    KiLI/— "AQORAVATBD   ASSAULT." 

Where  there  is  no  intent  to  kill,  but  simply 
a  shooting  to  frighten  or  even  to  inflict  injury 
without  killing,  the  offense  is  aggravated  as- 
sault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  1 112;   Dec.  Dig.  |  86.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  270-271.] 


3.  HouiciDK  (I  84*)— "Assault  with  Inobnt 

FENSX. 


TO   ComaT   mubdkb"  —  Elements  of  Or- 


To  constitute  the  offense  of  assault  with 
intent  to  murder,  there  must  be  an  assanlt 
with  a  specific  intent  to  kill  actuated  by  mal- 
ice; but  many  cases  may  arise  where  there  is 
a  specific  intent  to  kill,  and  yet  where  the  as- 
sault would  not  be  an  aaeault  with  intent  to 
kill  where  no  killing  resulted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  110;    Dec.  Dig.  |  84.* 

For  other  definitions,  see  Words  nnd  Phrases, 
voL  1,  pp.  641-542;   vol.  8,  p.  7583.] 
4.  CsnaNAL  Law  (f  761*)— Trial— Instbuc- 

tionb— Pbovinck  or  Jubt— Assumption  of 

Faoib. 

In  a  prosecution  for  assault  to  kill,  a 
charge  assuming  as  a  fact  that  defendants,  or 
one  of  them,  were  in  the  wrong  from  the  be- 
ginning, and  had  assaulted  the  prosecuting  wit- 
ness with  unlawful  intent,  when  euch  conduct 
on  the  part  of  defendants  was  a  disputed  is- 
sue, was  erroneous  as  a  charge  on  the  weight 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  il  1731,  1738,  1764r-1764, 
1771;   Dec  Dig.  2  fSl.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 

Vna  Young  and  Tom  Longwood  were  con- 
victed of  assanlt  to  murder,  and  they  appeaL 
Beversed  and  remanded. 

J.  J.  Lee,  of  Jasper,  for  appellant  O.  E. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
assault  to  murder.  Young  was  given  15 
years,  and  his  codefendant,  Tom  Long^wood, 
was  given  2  years. 

On  the  16th  day  of  March,  this  year,  ap- 
pellants, while  en  route  from  the  town  of 
Kemlig  to  Browndell,  carried  with  them  in 
u  hand  grip  some  whisky,  which  Young  had 


received  at  the  express  oflSce.  Between  the 
two  places  they  met  prosecuting  witness 
Oakes  and  his  companion  by  the  name  of  Al- 
vis.  Oakes  asked  for  whisky  and  finally  a 
sale  was  made  to  him.  of  a  pint  of  whisky. 
There  is  testimony  tending  to  show  that 
Oakes  attempted  to  arrest  appellants,  and 
that  he  undertook  to  draw  a  pistol.  Appel- 
lant Young  drew  a  pistol,  and  fired  at  Oakes 
two  or  three  times ;  one  shot  taking  effect  In 
bis  arm.  The  testimony  Is  seriously  in  con- 
flict as  to  whether  Oakes  was  shot  at  after 
he  was  disarmed.  He  was  disarmed  during 
the  trouble.  The  testimony  is  widely  variant 
In  regard  to  the  circumstances  attending  the 
difllculty.  The  testimony  of  Alvis,  who  was 
wfth  Oakes,  is  about  as  follows:  "Mr.  Oakes 
bought  a  pint  from  them  [meaning  whlsicy]. 
I  did  not  know  the  fellow  that  came  along. 
Mr.  Oakes  had  a  $5  bill,  and  got  the  change 
from  that  man.  [This  seems  to  have  been  a 
passing  white  man,  who  was  not,  however, 
used  as  a  witness  In  the  case.]  Mr.  Oakes 
said,  'You  go  on  with  us,'  and  Will  Young 
got  his  pistol  from  under  his  overalls." 
Oakes  denied  this  testimony  of  Alvis.  He 
remarked  that  "we  would  all  go  together," 
and  defendant's  testimony  is  to  the  effect 
that  Oakes  reached  for  his  pistol  and  said, 
"Hold  up,"  and  Alvis  Jerked  his  pistol  and 
fired  one  shot,  striking  Longwood  in  the 
hip  or  leg.  Longwood  was  shot  by  some- 
body. The  state's  contention  was  that  the 
ball  that  struck  the  arm  of  Oakes  also  struck 
Longwood.  Young's  testimony  is  to  the  ef- 
fect that  he  thought  he  was  being  held  up 
by  somebody,  and  he  did  not  know  but  they 
were  going  to  rob  him  at  the  time  Oakes 
reached  for  his  pistol,  and  Alvis  pulled  his 
and  fired.  Alvis  denied  Iiavlng  any  pistol. 
The  testimony  further  shows  as  soon  as  the 
firing  began  Alvis  ran  in  one  direction  and 
Longwood  in  the  opposite  direction.  The  tes- 
timony Is  also  directly  in  conflict  as  to  how 
Longwood  obtained  the  pistol  that  belonged 
to  Oakes.  Th&  defendants'  testimony  is  that 
Oakes  when  struck  in  the  arm  dropped  his 
pistol,  and,  when  Longwood  came  back. 
Young  told  him  to  pick  It  up,  and  they  would 
not  return  it  to  Oakes  for  fear  he  might 
raise  further  trouble  with  them,  or  shoot 
them,  and  the  pistol  was  given  to  somebody 
else,  and  finally  returned  to  Oakes.  Oakes' 
testimony  is  to  the  effect  that  he  did  not 
draw  his  pistol,  and,  after  Longwood  return- 
ed to  the  scene  of  the  trouble  after  his  flight, 
that  appellant  Young  made  him  get  tlie  pistol 
from  off  Oakes'  person.  Appellant  Young 
testified  he  did  not  intend  to  kill  Oakes ;  that 
he  could  have  done  so  with  ease,  especially 
after  Oakes'  pistol  had  dropped.  The  i>artles 
were  only  a  few  feet  apart  Oakes'  testi- 
mony indicates  Young  did  intend  to  klU  him. 
It  Is  unnecessary  to  go  Into  a  detailed  state- 
ment of  the  testimony.  It  may  be  general- 
ly stated  that  it  is  as  seriously  in  conflict  as 
testimony   well   could   be.     The   defendants 
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say  that  tbey  did  not  know  that  Oakes  was 
an  oflScer,  and  state,  further,  If  they  had 
known  he  was  an  officer,  tbey  never  would 
hare  exhibited  their  whisky,  and  especially 
would  not  have  sold  any. 

There  are  two  propositions  submitted  for 
revision:  First,  the  court  failed  to  snbmlt 
to  the  Jury  all  the  phases  of  aggravated  as- 
sault made  by  the  testimony,  and  practical- 
ly directed  the  Jury  that,  unless  the  minds 
of  appellant  at  the  time  of  the  assault  were 
Incapable  of  cool  reHectlon,  they  would  be 
guilty  of  an  assault  with  intent  to  murder, 
even  though  there  was  no  specific  intent  to 
kill  said  Oakes  by  them;  second,  that  the 
charge  of  the  court  was  upon  the  weight  of 
the  evidence  in  many  places,  and  assumed 
In  several  portions  of  the  charge  that  de- 
fendants or  one  of  them  had  an  unlawful 
intent,  and  that  an  offense  had  been  com- 
mitted by  tbem,  and  was,  therefore,  prejudi- 
cial to  them. 

[1]  The  court  in  his  charge  limited  the 
Jury  in  their  consideration  of  aggravated  as- 
sault to  the  theory  that  had  the  assault  re- 
sulted In  a  killing,  and  It  would  have  been 
manslaughter,  then  the  Jury  would  be  Justi- 
fied in  returning  an  aggravated  assault  ver- 
dict in  view  of  the  fact  that  no  killing  oc- 
curred. It  is  contended  that  this  charge  Is 
entirely  too  restrictive,  and  that  the  jnry 
shonld  have  been  further  Instructed  that  it 
would  have  been  an  aggravated  assault  when 
serious  bodily  injury  is  Inflicted  upon  the 
person  assaulted,  and  when  committed  with 
a  deadly  weapon  under  circumstances  not 
amounting  to  an  Intent  to  murder  or  maUn. 
We  are  of  opinion  that  the  contention  of  ap- 
pellant Is  correct 

[2]  If  there  was  no  Intent  to  kill,  but  sim- 
ply by  shooting  at  him  to  frighten  him  or 
even  to  inflict  Injury  upon  him  without 
killing,  then  the  assault  would  be  of  no 
higher  grade  than  aggravated  assault 

[3]  In  order  to  constitute  the  offense  of 
assault  with  intent  to  murder,  there  must 
be  an  assault  and  there  must  be  a  specific 
Intent  to  kill,  and  thU  must  be  actuated 
by  malice.  There  are  many  cases  that  arise 
and  can  arise  where  there  was  a  specific  In- 
tent to  kill,  and  yet  the  assault  would  not 
be  an  assault  with  Intent  to  murder  where 
the  killing  did  not  occur.  There  must  al- 
ways be,  however,  the  specific  Intent  to  kill 
in  any  event  in  order  to  constitute  an  as- 
sault with  intent  to  murder.  This  question 
was  fully  discussed  by  Judge  Ramsey  in  Hen- 
derson V.  State,  55  Tex.  Cr.  R.  15,  115  S.  W. 
45.  That  case  is  quite  similar  to  this  In 
the  main  contention.  The  Judgment  In  that 
case  was  reversed  upon  the  grounds  urged 
here  for  reversal.  The  court  should  have 
given  in  charge  to  the  Jury  the  law  of  ag- 
gravated assault  here  contended  for  by  ap- 
pellants. 

[4]  The  charge  of  the  court,  we  think,  is 
subject  to  the  criticism  that  it  Is  on  the 
weight  of  the  evidence.    To  make  this  clear 


the  following  portion  of  the  Charge  is  quot- 
ed: "When  one  olteaae  is  actually  committed 
by  one  or  more  persons,  and  others  are  pres- 
ent, and,  knowing  the  unlawful  intent  aid 
by  acts  or  encourage  by  words  or  gestures 
those  actually  engaged  in  the  commission  of 
the  nnlawful  act  all  are  principal  offenders, 
and  may  be  prosecuted  and  convicted  as  such. 
The  mere  presence  of  Tom  Longwood  at  the 
place  where  the  shooting  took  place  does  not 
make  him  a  principal.  He  must  not  only 
have  been  there,  but  must  have  known  of 
the  intent  of  his  codefendant  to  assault  J.  M. 
Oakes,  and,  so  knowing  such  unlawful  In- 
tent, aided  by  acts  or  encouraged  by  words 
or  gestures  the  said  Will  Toung  In  the  commis- 
sion of  the  offense.  No  act  done  by  Tom 
Longwood  after  all  the  shooting  was  over, 
however  reprehensible  It  may  have  been,  can 
make  him  a  principal  offender.  His  action  or 
words  in  reference  to  the  offense  must  have 
all  been  committed  and  said  before  the  as- 
sault was  made.  If  after  the  first  shots  were 
made  by  Will  Young  the  said  Tom  Longwood 
came  back  and  held  a  pistol  on  said  Oakes, 
while  his  codefendant.  Will  Toung,  shot  or 
shot  at  him  again.  If  he  did  do  so,  such 
would  make  him,  the  said  IJongwood,  a  prin- 
cipal offender  from  such  time.  But  if  the 
shooting  occurred  between  his  codefendant 
Will  Toung  and  said  Oakes,  and  be,  said 
Longwood,  knew  nothing  of  the  unlawful 
intent,  and  did  not  participate  in  the  dif- 
ficulty until  after  the  shooting  was  over,  he 
would  not  be  a  principal  and .  yon  cannot 
convict  him  in  this  case."  It  will  be  noticed 
that  the  charge  assumed  a  state  of  facts 
as  if  these  parties  were  in  the  wrong,  and 
especially  the  defendant  Young.  It  may  be 
stated  as  a  t&ct  that  there  was  no  ques- 
tion that  Young  fired  two  or  three  times. 
The  state  contends  he  fired  four  or  five  times. 
This  is  denied  by  defendants'  witnesses,  they 
stating  that  he  only  fired  twice,  and  that 
after  Oakes  was  disarmed,  he  fired  no  more. 
The  charge  here  assumes,  or  at  least  appar- 
ently assumes,  the  fact  that  defendants  were 
in  Uie  wrong,  and  especially  Young,  from 
the  beginning,  and  were  the  assaulting  par- 
ties. The  charge  does  not  put  it  in  the  al- 
ternative, but  assumes  that  Young  was  do- 
ing these  things,  and  in  such  manner  as  to 
indicate  that  he  was  in  the  wrong.  It  is 
the  rule  in  Texas  under  out  statute  that 
the  charge  must  be  so  framed  as  not  to  as- 
sume facts  against  the  defendant  where  the 
Issues  are  in  dispute.  The  Jury  Is  to  decide 
those  matters,  and  the  charge  must  be  so 
framed  as  not  to  Invade  the  province  of  the 
jury.  See  Ponton  v.  State,  35  Tex.  Cr.  R. 
597,  34  S.  W.  950;  Bradford  v.  State,  25  Tex. 
App.  723,  9  S.  W.  46;  Searcy  v.  State,  1 
Tex.  App.  440;  article  716,  White's  Ann. 
Code  of  Crim.  Procedure.  To  illustrate,  the 
court  charged  the  Jury  that  the  mere  pres- 
ence of  Longwood  would  not  make  him  a 
principal.  He  must  have  known  of  the  in- 
tent of   Young   to  assault   Onkes,  and,   so 
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knowing  such  tinlawful  Intent,  encouraged 
said  Young  in  the  commission  of  the  offense. 
This  charge  assumes  a  material  fact  in  the 
case,  or  one  of  the  material  facts,  and  that 
was  that  Young  bad  an  Intent  and  an  unlaw- 
ful one,  and  further  that  such  unlawful  in- 
tent was  to  assault  Oakes,  and  the  further 
material  fact  that  Young  had  committed  an 
offense.  Upon  another  trial  the  charge  in 
these  respects  will  be  given  so  as  to  avoid 
being  upon  the  weight  of  the  evidence. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


GASTON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

Cbiminal  Law    (J   1090*)— Appeal— RECOsb 
— Necbssitt  of  Statement  of  Facts. 

Where  there  is  neither  statement  of  facts 
nor  bills  of  exceptions  accompanying  the  rec- 
ord, no  question  is  raised  on  which  the  Court 
of  Criminal  Appeals  can  pass. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2653,  2788,  2803-2827, 2927, 
2928,  2948,  Sm;    Dec.  Dig.  |  1090.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Ocey  Gaston  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

0.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  robbery,  and  his  ponish- 
raent  assessed  at  five  years'  confinement  in 
the  state  penitentiary. 

There  being  neither  a  statement  of  facts 
nor  biUs  of  exceptions  accompanying  the  rec- 
ord, there  is  no  question  raised  we  can  pass 
on.  The  indictment  properly  charges  an  of- 
fense, and  the  court  in  his  charge  submits 
this  offense  to  the  jury. 

The  Judgment  is  affirmed. 


MORGAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

Cbiminal  Law  (J  1097*)  —  Recobd  — QxjM- 
iioNs  Reviewable  —  Refusal  of  Inbtbuo- 

TIONS. 

Where  the  record  on  appeal  from  a  con- 
viction of  murder  in  the  first  degree  contains 
no  statement  of  facts,  the  refusal  ta  submit  a 
lesser  degree  in  the  charge  cannot  be  reviewed 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2862,  2864,  2926,  2934, 
2938,  2939,  2941,  2912,  2947;  Dec.  Dig.  i 
1097.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Barry   Miller,   Judge. 

Frank  Morgan  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Af- 
flimed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


HARPER,  J.  Appellant  was  prosecated 
and  convicted  of  murder  In  the  first  degree, 
and  his  punishment  assessed  at  life  impris- 
onment In  the  penitentiary. 

The  record  Is  before  us  without  a  state- 
ment of  facts.  The  appellant  in  his  motion 
for  new  trial  complains  that  the  court  should 
have  submitted  the  lesser  degree  of  murder 
than  murder  in  the  first  degree  in  his  charge. 
Without  a  statement  of  facts  we  cannot  de- 
termine whether  this  should  have  been  done 
or  not;  but  from  the  nature  of  the  offense, 
murder  in  an  attempt  to  rob,  we  are  inclined 
to  think,  if  the  facts  were  before  as,  we 
would  hold  that  the  court  properly  only 
submitted  murder  in  the  first  d^ree. 

There  are  many  other  grounds  in  the  mo- 
tion for  new  trial;  but,  in  the  condition  the 
record  is  in,  nothing  is  presented  for  us  to 
review. 

The  Judgment  Is  affirmed. 


GERRON  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  11, 
1912.) 

1.  CRnnNAt.  Law  (i  1000*)— Afpxai/— Rrc- 

OBD— SUFFIOIBNOT. 

The  snfiSciency  of  the  evidence  to  support 
a  verdict  and  judgment  cannot  be  reviewed, 
where  the  record  contains  no  statement  of 
facts  or  bills  of  exception. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  ||  2653,  2789,  2803-2827,  2927, 
2928,  2948,  3204;   Dec.  Dig.  1 1090.*] 

2.  Cbiminal  Law    (|  1090*)— Apfkal— Rbo> 
obd— sufficibnct. 

Rulings  on  the  admission  of  evidence  can- 
not be  reviewed,  where  the  bills  of  exception 
thereto  are  not  contained  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  2653,  2789,  2803-2827, 2927, 
2928,  2948,  3204;    Dea  Dig.  {  1090.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las Connty;  Barry  Miller,  Judge. 

Henry  Gerron  was  convicted  of  borglary, 
and  be  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  his  punishment  being  as- 
sessed at  two  years'  confinement  In  the  peni- 
tentiary. 

[1,2]  The  record  Is  before  us  without 
statement  of  facts  or  bills  of  exception.  The 
grounds  of  the  motion  for  new  trial  are 
based  on  the  insufficiency  of  the  evidence 
to  support  the  verdict  and  Judgment,  and 
two  additional  grounds  allege  that  the  court 
erred  in  excluding  evidence  and  in  admitting 
evidence  as  set  out  in  bills  of  exception.  The 
bills  of  exception  are  not  in  the  record. 

The  judgment  is  affirmed. 
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GBRRON  T.  STATB. 

(Ck>urt  of  Oriminal  Appeals  of  Texas.    Dee.  11, 
1912.) 

Appeal  from  Criminal  District  Coart,  Dallas 
Connty;   Barry  Miller,  Judge. 

Henry  Gerron  was  convicted  of  burglary,  and 
be  appeals.    Affirmed. 

G.  B.  Lane,  Aast.  Atty.  Gen.,  for  the  State. 

PRBNDBBGAST,  J.  The  appellant  woe  in- 
dicted by  proper  indictment  for  burglary,  and 
under  a  correct  charge  was  convicted. 

There  is  neither  bills  of  exceptions  nor  state- 
ment of  facts.  The  questions  attempted  to  be 
raised  by  the  motion  for  new  trial  cannot  be 
considered  without  a  statement  of  facts. 

The  Judgment  is  therefore  affirmed. 


McDowell  v.  state. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

1.  Homicide  (|  308*)— Tbial— Inbtbuctionb. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  on  the  epecified  day,  with  a 
knife  which  was  then  and  there  from  the  man- 
ner of  its  use  a  deadly  weapon,  did  cut  and 
kill  deceased  as  charged  in  the  Indictment  they 
should  find  defendant  guilty  of  murder  in  the 
second  degree,  was  erroneous  as  authorizing  a 
conviction,  though  defendant  may  have  killed 
deceased  in  self-defense,  or  been  guilty  of  no 
higher  oCFense  than  manslanghter,  or  uninten- 
tional killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  642-648;   Dec  Dig.  |  308.*] 

2.  HouiciDE    (I  S09*)  — Sudden  Passion  — 
Etidencb— InsTBconoNS. 

Where  defendant  and  deceased  had  been 
Intimate  friends  before  the  killing,  and  had  liad 
no  previous  difficulty,  and  there  was  no  ill  will 
or  gradge  between  them  prior  to  the  fight 
which  culminated  in  the  homicide,  it  was  error 
not  to  charge  in  accordance  with  White's  Ann. 
Pen.  Code  1911,  art.  1149,  that  if  defendant 
killed  deceased  under  the  influence  of  sudden 
passion,  but  by  the  use  of  means  not  calculat- 
ed to  produce  death,  he  would  not  be  guil^  of 
homicide,  unless  it  appeared  there  was  a  spe- 
cific intent  on  his  part  to  kill  deceased. 

(Bid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §i  649-656;   Dec.  Dig.  {  309.*] 

8.  Homicide    (I  809*)- Tbiai^Inbtbuctions 

— BVIDBHCB. 

Where,  in  a  prosecution  for  homicide,  there 
waa  no  evidence  of  provocation  other  than  the 
blows  inflicted  on  deceased  by  accused  at  the 
time  of  the  difficulty,  it  was  error  to  charge 
on  manslaughter  that  the  provocation  must 
arise  at  the  time,  and  must  not  be  caused  or 
brought  about  by  any  former  provocation,  etc. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  64&-056;   Dec.  Dig.  t  309.*] 

4.  Homicide   (g  300*)— iNSTBUonoNS— Selt- 
Defbnbe. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  if  the  Jury  believed  that  deceased  was 
advancing  on  defendant  and  striking  at  him, 
and  defendant  had  a  knife  in  his  hand,  with 
which  he  had  been  whittling  before  the  trouble 
commenced,  and  while  defendant  was  backing 
and  attempting  to  ward  off  the  blows  of  dece- 
dent be  struck  him  with  the  knife  nnintention- 
ally  and  accidentally,  and  with  no  intent  to  in- 
lore  or  hurt  him.  then  defendant  should  be 
acquitted,  was  objectionable  as  infringing  the 
right  of  self-defense,  since  if  defendant  was 


warding  off  the  blows  of  deceased,  who  was 
striking  at  defendant  while  he  was  retreating, 
and  by  such  means  deceased  was  cut  with  de- 
fendant's knife^  and  with  no  intent  on  defend- 
ant's part  to  injure  him,  then  defendant  was 
entitled  to  an  acquittal,  and  if  defendant  un- 
der such  circumstances  struck  deceased  with 
a  knife,  with  or  without  an  intent,  he  might 
not  be  guilty,  being  entitled  to  stand  on  bis 
right   of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Si  614^632;    Dec.  Dig.  |  300.*] 

Appeal  from  District  Court,  Collin  County ; 
J.  M.  Pearson,  Judge. 

Clint  McDowell  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Clarence  Merrltt,  of  McKinney,  for  appel- 
lant O.  B.  Lane,  Asst  Atty.'  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  murder  in  the  second  degree;  his 
punishment  being  assessed  at  five  years  con- 
finement in  the  penitentiary. 

[1]  Submitting  the  issue  of  murder  in  the 
second  degree,  the  court  thus  charged  the 
jury:  "If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant, in  the  county  of  Collin  and  state  of 
Texas,  on  the  2l8t  day  of  May,  1911,  as  al- 
leged, with  a  knife  which  was  then  and  there 
from  the  manner  of  its  use,  a  deadly  weapon, 
did  cut  T.  W.  Allred  and  thereby  kill  T.  W. 
Allred  as  charged  In  the  indictment,  you 
will  find  him  guilty  of  murder  in  the  second 
degree,  and  assess  his  punishment  at  con- 
finement in  the  state  penitentiary  for  any 
period  that  the  jury  may  determine  and 
state  In  their  verdict,  provided  it  be  not  less 
than  five  years."  There  were  quite  a  numt)er 
of  exceptions  to  this  charge  urged  below 
and  insisted  upon  as  grounds  for  reversal 
here.  This  charge  has  been  condemned  In 
many  cases  as  being  incorrect  It  would 
authorize  the  conviction  of  appellant  for 
murder  in  the  second  degree,  although  he 
may  have  killed  In  self-defense,  or  have  been 
guilty  of  no  higher  oIFense  than  manslaugh- 
ter, or  even  if  It  was  an  unintentional  kill- 
ing. ■  For  this  error  the  judgment  must  tie 
reversed.  Clark  y.  State,  51  Tex.  Gr.  R. 
619.  102  S.  W.  1186;  Best  v.  State,  58  Tex. 
Cr.  R.  327,  125  S.  W.  009;  Smith  v.  State, 
67  Tex,  Cr.  R.  686,  124  S.  W.  679 ;  Patton 
T.  State,  62  Tex.  Cr.  R.  71,  136  S.  W.  459 ; 
Anderson  v.  State,  144  S.  W.  282. 

[2]  It  Is  contended  the  court  erred  in  not 
charging  the  provisions  of  article  1149  of 
the  Revised  Penal  Code,  to  the  ^ect  that 
If  they  believed  defendant  killed  the  deceased 
under  the  influence  of  sudden  passion,  but 
by  the  use  of  means  not  calculated  to  pro- 
duce death,  defendant  would  not  be  guilty 
of  homicide,  unless  it  appeared  tliat  there 
was  a  specific  intent  on  the  part  of  the  de- 
fendant to  kill  the  deceased.  It  seems  that 
the  evidence  in  this  connection  raised  several 
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Issues:  First,  that  appellant  Intentionally 
stabbed  the  deceased;  second,  that  It  was 
an  accident;  third,  that  appellant  did  not 
Intend  to  kill  deceased ;  fourth,  that  he  was 
acting  In  self-defense ;  and,  fifth,  that  the 
facts  presented  manslaughter.  The  weapon 
used  was  a  pocketknlfe.  This  weapon,  of 
course,  might  or  might  not  be  a  deadly  weap- 
on, owing  to  the  manner  of  its  use  and  the 
attendant  circumstances.  Some  of  the  evi- 
dence for  the  state  indicates  that  appellant 
intentionally  stabbed  the  deceased,  and  under 
circumstances  that  did  not  suggest  self-de- 
fense or  manslaughter.  Several  witnesses 
testified  that  the  trouble  came  up  between 
two  other  parties  than  the  defendant  and 
deceased,  and  appellant  said  "let  them  have 
a  fair  fist  fight"  The  deceased  interfered 
and  used  violent  epithets  towards  appellant, 
and  struck  blm  one  or  more  licks,  causing 
pain  and  bloodshed;  that  appellant  was 
backing  away,  and  did  back  15  or  18  feet 
from  the  deceased  who  was  following  him 
up,  indicting  the  blows  mentioned.  Appel- 
lant's testimony  would  suggest  that  he  was 
acting  in  self-defense,  that  he  bad  his  knife 
in  bis  hand  whittling  at  the  time  of  the  diffi- 
culty, and  was  squatting  down  or  was  kneel- 
ing down  on  the  ground  at  the  time  deceased 
first  struck  him.  The  testimony  all  shows 
without  contradiction  that  defendant  and 
deceased  were  young  men  barely  grown,  had 
been  intimate  friends  and  "chums,"  and,  so 
far  as  the  record  is  concerned,  they  seemed 
not  to  have  had  any  previous  diflSculty. 
Some  of  the  testimony  shows  Jost  immedi- 
ately prior  to  the  trouble  they  had  their  arms 
aronnd  each  other,  both  somewhat  under 
the  influence  of  intoxicants.  This  was  in 
a  friendly  manner.  It  may  be  stated  as  an 
undisputed  fact  from  the  evidence  that  the 
difficulty  came  up  all  in  a  moment,  and  that 
there  was  no  111  will  or  grudge  between  them 
prior  to  the  incidents  of  the  fight  itself.  Ap- 
pellant testified  he  did  not  intend  to  kill 
his  heretofore  friend.  We  are  of  opinion  un- 
der these  circnmstances  upon  another  trial 
the  court  should  submit  to  the  Jury  the  pro- 
visions of  the  article  referred  to. 

[3]  Another  error  is  assigned  on  the  charge 
of  the  court  with  reference  to  manslaughter. 
The  court  instructed  the  Jury  in  this  con- 
nection that  the  provocation  must  arise  at 
the  time,  and  must  not  be  caused  or  brought 
about  by  any  former  provocation,  etc.  Upon 
another  trial  the  charge  should  be  limited 
to  the  facts.  There  was  no  provocation  tes- 
tified to  by  any  witness  other  than  the  licks 
Inflicted  by  deceased  upon  appellant  at  the 
time  of  the  difficulty. 

[4]  The  court  charged  the  law  of  self-de- 
fense from  real  and  apparent  danger,  then 
followed  it  immediately  with  this  charge: 
"If  you  find  and  believe  from  the  evidence  that 
Wood  AUred  was  advancing  on  the  defend- 
ant and  striking  at  blm,  and  you  further 
believe  from  the  evidence  that  the  defendant 


had  a  knife  in  his  hand,  whicb  he  had  had 
in  his  hand  and  was  whittling  with  before 
the  trouble  commenced,  and  that  while  de- 
fendant was  backing  and  attempting  to  ward 
off  the  blows  of  Wood  Allred,  and  you  fur- 
ther believe  from  the  evidence  while  warding 
off  the  blows  of  his  assailant  that  he  struck 
Wood  Allred  with  the  knife  unintentionally 
and  accidentally,  and  with  no  intent  to  in- 
jure or  hurt  him,  then  you  will  acquit  the 
defendant,  and  say  by  your  verdict  not 
guilty."  The  criticism  of  this  charge  oa 
it  is  given  seems  to  be  correct  This  would 
indicate  an  infringement  on  the  right  of  self- 
defense.  If  appellant  was  warding  off  the 
blows  of  the  deceased,  who  was  striking  at 
him  while  appellant  was  retreating,  and  by 
this  means  he  cut  the  deceased  with  his 
knife  and  with  no  Intent  to  injure,  they 
should  acquit  It  under  those  circnmstances 
he  struck  the  deceased  with  the  knife  with 
or  without  intent  be  might  be  not  guilty, 
and  stand  upon  his  right  of  self-defense. 
Upon  another  trial  the  question  of  accidental 
cutting  of  the  deceased  should  be  given  dis- 
connected with  the  theory  of  self-defense,  or 
at  least  given  in  such  way  as  not  to  Infringe 
the  right  of  self-defense. 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  is  remanded. 


JENNINGS  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  11, 

Criminal  Law  (|  1131*)— Appeal — BxqinBT 
TO  Withdraw. 

The  rules  of  the  Court  of  Criminal  Appeals 
require  that  a  request  to  withdraw  accused's 
appeal  must  be  signed  in  i>er8on  and  sworn  to 
by  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2971-297B,  2885;  Dec  Dig. 
I  1131.  •] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Barry  Miller,  Judge. 

Roy  E.  Jennings,  alias  Arthur  Walker,  was 
convicted  of  burglary,  and  he  appeals.  Af- 
firmed. 

C.  E.  Lane,  Asst  Atty.  Qen.,  for  the  State. 

HARPER,  X  Appellant  was  prosecuted 
and  convicted  of  burglary,  and  hia  punish- 
ment assessed  at  10  years'  conflnement  in  the 
state  penitentiary. 

Accompanying  the  record  Is  a  letter  from 
appellant's  attorney,  stating  that  It  Is  appel- 
lant's desire  to  withdraw  his  appeal.  The 
rules  of  this  court  provide  that  such  request 
must  be  signed  in  person  and  sworn  to  by 
the  person  convicted  of  crime.  However, 
there  Is  no  statement  of  facts  accompanying 
the  record,  and  there  is  no  question  raised 
in  the  motion  for  new  trial  that  we  can  re- 
view under  such  circumstances. 

The  Judgment  Is  afllrmed. 
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COBBIN  ▼.  STATE. 

{Court  of  CMminal  Appeals  of  Texas.    Dec.  11, 
M12.) 

CwmwAL  LiAw  (J  1000*)  —  Recobd  —  Qxms- 
TI0N8  Revikwabis— Denial  OF  Motion  fob 
New  Trial. 

Questions  raised  in  a  motion  for  new  trial 
cannot  be  considered  on  appeal,  where  there  is 
neither  statement  of  facta  nor  bill  of  exceptions 
in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  {|  2653,  2789,  2803-2827,  2927, 
2928,  2948,  3204 ;  Dec.  Dig.  {  1090.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las Oonnty ;   Barry  Miller,  Judge. 

Tom  Corbln  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

G.  Bi  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict 
ed  of  the  ofTense  of  Incest;  his  ptmlsbment 
being  assessed  at  two  years'  confinement  In 
the  penitentiary. 

There  Is  neither  a  statement  of  facts  nor 
bills  of  exception  In  the  record.  The  mat- 
ters attempted  to  be  raised  In  the  motion 
for  new  trial  cannot  be  considered  in  the 
absence  of  a  statement  of  facts. 

The  Judgment  Is  therefore  affirmed. 


FIELDS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

Indictment  and  Infobmation  (§  87*)— Find- 
ing OF  Indictment— Date  of  Offense. 
Where  the  record  shows  that  the  term  of 
court  at  which  an  indictment  was  found  and 
trial  had  thereunder  began  on  April  1st  and  ad- 
journed on  June  29th,  and  that  the  trial  and 
conviction  were  had  on  June  20th,  and  that  on 
May  22d  the  grand  jury  in  open  court  presented 
the  indictment  chargiiig  the  offense  on  May  4th, 
the  recital  that  the  indictment  was  filed  April 
22d  was  a  typographical  or  other  error,  and  the 
indictment  as  a  matter  of  fact  was  found  and 
presented  to  the  court  subsequent  to  the  date 
of  the  offense  alleged  therein,  as  required  by 
White's  Ann.  Code  Cr.  Proc.  arts.  433,  434. 

FEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  244-255;  Dec. 
Dig.  f  87.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;   Robt  B.  Seay,  Judge.    , 

Henry  Fields  was  convicted  of  theft,  and 
be  appeals.    Affirmed. 

Ellis  P.  House,  of  Dallas,  for  appellant 
0.  EX  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRB3NDEBGAST,  J.  By  proper  Indictment 
and  under  a  correct  charge  appellant  was 
convicted  of  the  theft  of  a  mule. 
.  There  Is  no  bill  of  exceptions  in  the  rec- 
ord. Neither  Is  there  any  statement  of 
facts.  Nor  Is  there  any  motion  for  a  new 
trial.  After  this  case  was  submitted,  the 
appellant,  through  his  attorney,  filed  a  sug- 
gestion  to   the   court  that   the   indictment 


charges  that  the  offense  was  committed  on 
May  4,  1912,  and  claims  that  the  indict- 
ment was  filed  in  said  court  on  April  22, 
1912.  Therefore  the  indictment  charging  the 
offense,  was  committed  after  the  indictment 
was  filed,  and  it  must  necessarily  result  in 
the  reversal  of  this  case. 

The  record  conclusively  shows  that  the 
term  of  court  at  which  this  indictment  was 
found  and  trial  had  convened  on  April  1, 
1912,  and  adjourned  on  June  29,  1912.  The 
trial  and  conviction  were  had  on  June  20, 
1912.  The  record  further  conclusively  shows 
that  this  order  was  entered  at  the  very  time 
the  indictment  was  returned  into  court: 
"Wednesday,  May  22,  1912.  On  this  the  22d 
day  of  May,  A.  D.  1912,  came  the  grand  Jury 
for  the  body  of  the  county  of  Dallas,  a 
quorum  being  present,  and  in  open  court 
presented,  and  delivered  to  the  judge  of  the 
criminal  district  court  of  Dallas  county,  Tex- 
as, the  following  bills  of  indictments,  Indors- 
ed 'A  True  Bill'  and  signed  by  their  fore- 
man, J.  C.  Rngel,  to  wit:  The  State  of  Tex- 
as, No.  11,467,  V.  Henry  Fields,  Theft  of  a 
Mule."  Then  follows  a  copy  of  this  indict- 
ment in  this  case  charging  that  the  offense 
was  committed  on  the  4th  day  of  May,  1912. 
At  the  foot  of  the  indictment  it  is  shown  in 
an  attempted  copy  of  the  indorsement  on  the 
indictment,  "Filed  April  22,  1912."  Talcing 
the  record  as  a  whole,  there  can  be  no  doubt 
but  that  this  statement  puriwrtlng  to  be  a 
copy  of  what  is  indorsed  on  the  indictment, 
showing  it  was  filed  April  22,  1912,  is  clearly 
a  mlstalce  and  should  have  been,  "Filed  May 
22,  1912."  Therefore  we  conclude  that  as  a 
matter  of  fact  this  indictment  was  found, 
presented  to  the  court  in  open  session  on 
May  22,  1912,  and  was  then  filed,  and  not 
before  then,  and  that  the  recitation  that  it 
was  filed  April  22d,  instead  of  May  22d,  is 
clearly  a  typographical  or  other  error.  C. 
C.  P.  arts.  433,  434,  and  cases  noted  there- 
under in  White's  annotation. 

Therefore,  there  being  no  error  assigned 
and  none  appearing,  the  Judgment  will  oe 
affirmed. 


CHESTER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

Criminai.  Law  ({  1097*)— Appeal— Necessi- 
ty OF  Statement  of  Facts. 

Questions  attempted  to  iM  raised  by  motion 

for  new  trial  cannot  be  considered  without  a 

statement  of  facts. 
[Ed.    Note. — For   other   cases,    see   Criminal 

Law,  Cent  Dig.  H  2862,  2864,  2926,  2934,  2938, 

2939,  2941,  2942,  2947;.  Dec  Dig.  f  1097.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;   Robt  B.  Seay,  Judge. 

Roy  Chester  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

C  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 
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PRENDERGAST,  J.  The  appellant  was 
Indicted  by  proper  Indictment  for  burglary, 
and  under  a  correct  charge  was  convicted. 

There  Is  neither  bills  of  exceptions  nor 
statement  of  facts.  The  questions  attempted 
to  be  raised  by  the  motion  for  new  trial  can- 
not be  considered  without  a  statement  of 
facts. 

The  Judgment  Is  therefore  affirmed. 


ELDER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

1.  LtlBEI.  ANn   Sl<ANDEB  ({   166*)— EtIDENCB— 

Pbepabation  to  CoiouT  GJum. 

On  prosecution  for  slandering  defendant's 
wife  by  charging  misconduct  witn  S.,  circum- 
stances tending  to  show  preparation  on  the  part 
of  S.  for  the  commission  of  the  offense  are  ad- 
missible as  tending  to  show  the  commission  of 
such  offense. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {S  430-436;  Dec.  Dig.  ( 
166.*] 

2.  Libel  and  Slander  ({  165*)— Cbiminai. 

PbOSECVTION— E  VI  dence. 

Where  accused  was  charged  with  slander- 
ing bis  wife  in  cliarging  her  with  misconduct 
with  S.,  and  accused  sought  to  use  the  flight 
of  S.  as  an  incriminating  circumstance,  the 
court  properly  permitted  him  to  testify  to  a 
statement  made  to  him  by  the  wife  as  furnish- 
ing a  reason  foi;  his  flight  consistent  with  their 
innocence. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  t|  430-436;  Dec.  Dig.  | 
166.*] 

3.  WlTNKSSKS     (I    277*)— OaOSS-EXAinNATIOH 

—Scope. 

Where  the  state  claimed  that  defendant 
bad  slandered  his  wife  to  manufacture  evidence 
to  obtain  a  divorce,  that  he  might  marry  M., 
the  court  properly  permitted  the  state  to  cross- 
examine  defendant  with  reference  to  his  atten- 
tions to  M. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  925,  979-«84 ;  Dec.  Dig.  {  277.*] 

4.  Criminal  Law  ({|  419,  420*)— Hearsat. 

Where  accused  was  charged  with  slander- 
ing his  wife,  and  several  young  men  testified  to 
facts  damaging  to  the  wife's  reputation  for 
chastity,  though  denying  any  ill  will  toward 
her,  evidence  that  a  boy  whose  name  was  un- 
known to  the  witness  had  told  witness  that  the 
boys  around  T.  where  the  parties  resided  had 
it  in  for  the  wife,  because  she  would  not  i>ermit 
them  to  hang  around  the  telephone  office,  was 
hearsay,  and  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  973-983;  Dec.  Dig.  Si  419. 
420.*] 

5.  Criminal  Law   ({  789*)  —  Ikstbuotioh — 

liEASONABLE   DOUBT. 

Where,  in  a  prosecution  for  slandering  de- 
fendant's wife  by  charging  her  with  improper 
intimacy  with  S.,  defendant  did  not  deny  speak- 
ing the  language  charged,  but  claimed  it  was 
true,  and  there  was  evidence  Justifying  a  rea- 
sonable man  in  believing  that  his  wife  had  been 
unduly  intimate  with  S.,  it  was  error  to  refuse 
to  charge  that,  before  accused  could  be  convict- 
ed,   the   jury   must   find   beyond    a   reasonable 


doubt  that  the  statements  were  false,  and  that 
they  were  maliciously  and  wantonly  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1846-1849,  1904-1922,  1960, 
1967;  Dec.  Dig.  |  789.*] 

Appeal  from  Taylor  County  Conrt;  Thom- 
as A.  Bledsoe,  Judge. 

J.  F.  Elder  was  convicted  of  slander  and 
he  appeals.    Reversed  and  remanded. 

Ben  L.  Cox,  of  Abilene,  for  appellant.  Gp 
E.  Lane,  Asst  Atty.  Gen.,  for  the  Stat& 

HARPER  J.  In  this  case  appellant  was 
prosecuted  and  convicted  of  slandering  his 
wife.  In  that  he  charged  her  with  a  lack  of 
chastity,  and  his  punishment  assessed  at  a 
fine  of  $300  and  30  days'  imprisonment  ia 
the  county  Jail, 

The  facts  are  of  that  nature  that  we  do 
not  think  any  good  purpose  could  be  ac- 
complished by  stating  them;  they  in  some 
respects  being  rather  obscene.  If  appellant 
wrongfully  made  the  charges  alleged,  he 
would  richly  deserve  the  punishment  fixed  by 
the  Jury.  Appellant  did  not  deny  using  the 
language  alleged,  but  hinged  his  defense  on 
the  proposition  that  what  he  stated  to  Mr. 
Browning  was  true. 

[i]  The  record  discloses  that  Charley  Skill- 
em,  whom  appellant  charged  with  having  sex- 
ual Intercourse  with  his  wife,  was  attending 
the  telephone  at  night;  the  wife  of  appel- 
lant sleeping  tn  an  adjoining  room.  On  the 
night  in  question  appellant  pretended  to 
leave  the  town  on  a  night  train,  and  shortly 
thereafter  he  says  he  placed  a  ladder  against 
the  walls  of  the  building  in  which  the  t^e- 
phone  office  was  situated,  and,  climbing  up 
the  ladder,  he  claims  he  saw  Skillem  and 
his  wife  in  a  very  compromising  position. 
Sklllern  fled,  leaving  his  hat,  tie,  and  some 
other  wearing  apparel.  This  Skillem  ex- 
plains in  a  way  entirely  consistent  with  liis 
and  Mrs.  Elder's  Innocence,  but  while  Slcll- 
lem  was  testifying,  and  while  appellant  was 
cross-examining  him  In  regard  thereto,  ap- 
pellant propounded  to  Sklllern  the  question: 
"If  he  (Sklllern)  liad  not  that  night  pur- 
chased from  Lee  Rutherford  some  condoms  T' 
The  state  objected  to  the  witness  being  per- 
mitted or  required  to  answer  this  question, 
which  objection  was  sustained,  and  appel- 
lant by  proper  bill  shows  he  reserved  an 
exception  to  the  ruling  of  the  court.  Ap- 
pellant offered  to  testify  and  introduce  oth- 
er testimony  that  on  the  night  in  qaestlon 
Skillem  did  purchase  condoms  bom  Ruth- 
erford, but,  on  objection  l)eing  made  by 
the  state,  the  court  refused  to  permit  him 
to  introduce  such  testimony.  As  we  have 
stated,  this  case  was  tried  wholly  on  the 
issue  of  whether  or  not  the  statement  waa 
true,  and  as  the  allegation  was  that  aK>el- 
lant  had  stated  "he  had  caught  SkiUan  la 
bed  with  his  (appellant's)  wife,"  and,  exhibit- 
ing Sklllem's  hat  and  collar,  said,  "Tills  b 
what  I  got  out  of  that  f — k — g  scrape  last 
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night,"  we  are  of  the  opinion  tliat  this  testi- 
mony about  the  purchase  of  condoms  that 
night  should  have  been  admitted.  It  would 
be  a  circumstance  tending  to  show  prepara- 
tion on  Sklllern's  part  to  have  Intercourse 
with  some  person,  and  was  a  legitimate  dr- 
comstance  to  have  been  proven  under  the 
t&cta  In  this  case. 

[2]  The  court  did  not  err  in  permitting 
Skillern  to  testify  to  a  statement  made  to 
him  by  appellant's  wife,  as  this  furnished 
a  reason  for  his  flight,  consistent  with  his 
and  her  innocence,  and,  as  appellant  was 
seeking  to  use  this  flight  as  an  incriminat- 
ing circumstance,  it  was  proper  to  permit  it 
to  t>e  explained. 

[S]  The  state's  theory  was  that  the  alle- 
gations were  wholly  antrue  and  slanderous, 
and  that  it  was  an  effort  to  manufacture  tes- 
timony upon  which  appellant  could  obtain 
a  divorce  from  bis  wife,  that  he  might  mar- 
ry a  Mrs.  Moore.  Under  such  circumstances, 
we  do  not  think  the  court  erred  in  permit- 
ting witness  to  state,  and  defendant  to  be 
cross-examined,  as  to  his  attentions  to  Mrs. 
Moore  Just  prior  to  this  occasion,  for,  if 
true,  it  might  furnish  such  incentive  as 
contended  for  by  the  state. 

[4]  The  court  over  the  objection  of  defend- 
ant permitted  the  state  to  prove  by  the 
witness  Browning  "that  a  boy,  whose  name 
be  had  forgotten,  told  him  (Browning)  that 
the  boys  around  Trent  bad  it  in  for  Mrs. 
Elder  because  she  would  not  permit  them 
to  hang  around  the  telephone  office."  This 
was  hearsay  and  inadmissible,  and  under  the 
circumstances  of  the  case  peculiarly  harm- 
ful. Several  young  men  had  testified  to  facts 
damaging  to  Mrs.  Elder's  reputation  for 
chastity,  and  whose  testimony  would  tend 
strongly  to  support  the  contention  of  appel- 
lant These  young  men  denied  entertaining 
any  ill  will  toward  Mrs.  Elder,  and  no  tes- 
timony was  introduced  showing  that  they 
did  entertain  such  feelings,  unless  it  be  the 
hearsay  statement  testified  to  by  Mr.  Brown- 
ing. Mr.  Browning  was  unable  to  give  the 
name  of  his  informant,  and  he  did  not  claim 
that  the  person  making  the  statement  indi- 
viduated or  had  any  reference  to  the  young 
men  who  testified  for  appellant  in  this  case, 
and  yet  this  hearsay  statement  was  Intro- 
duced to  affect  their  testimony  and  render 
it  less  credible. 

[t]  The  appellant  requested  the  court  to 
charge  the  Jury:  "You  are  instructed  that, 
If  you  should  find  from  the  evidence  that 
the  defendant  made  the  statements  that  he 
is  alleged  to  have  made  to  the  witness 
Browning,  you  are  Instructed  that,  before 
you  could  convict  the  defendant,  It  would 
be  necessary  for  you  to  further  find  beyond  a 
reasonable  doubt  that  said  statements  were 
false,  and  that  same  were  wantonly  or  ma- 
liciously made  by  the  defendant"  As  before 
stated,  that  appellant  used  the  language  al- 


leged was  not  a  contested  issue,  and  under 
the  peculiar  facts  of  this  case  we  think  this 
charge  should  have  been  given.  It  correctly 
called  the  attention  of  the  Jury  to  the  ma- 
terial issues  in  the  case — whether  or  not  the 
allegation  was  true,  and  whether  or  not  it 
was  wantonly  or  maliciously  made.  Wheth- 
er the  statement  was  false  or  true,  appel- 
lant, according  to  the  state's  testimony,  saw 
his  wife  and  Skillern  in  a  position  that 
would  arouse  suspicion  in  almost  any  man. 
SkUlern  testified:  "I  saw  Mr.  Elder  at  the 
depot,  and  I  also  saw  Tom  McLeod  and 
Charlie  Bishop.  I  went  back  up  to  the  tele- 
phone office  from  the  station  and  pulled  off 
my  hat,  collar,  and  tie  and  shoes,  and  was 
preparing  to  go  to  bed.  Mrs.  Elder  had 
been  in  the  telephone  office  prior  to  this 
time,  and  she  had  been  sitting  on  the  op- 
posite side  of  the  bed  to  me.  Tliat  is,  she 
was  sitting  on  the  side  next  to  the  door  that 
opens  into  the  other  room,  and  I  was  sit- 
ting on  the  side  of  the  bed  toward  the 
switchboard.  Mr.  Elder  came  up  a  ladder 
to  the  north  window  of  the  telephone  office 
and  stuck  his  bead  in  at  the  window,  and 
says,  'God  damn  you,  I  have  caught  you.' 
I  says  to  him:  That  Is  not  the  way  to  come 
in.  Get  down,  and  come  around  to  the  door 
if  you  want  to  come  it'  He  then  went  down 
the  ladder,  and  I  started  to  the  door  to  let 
him  in,  and  Mrs.  Elder  said  to  me,  Tou 
had  better  get  out  of  the  telephone  office 
because  Frank  is  drinking,  and  he  might 
hurt  you.'  Mr.  Elder  had  gone  down  the 
ladder  at  tliis  time,  and  hadn't  yet  come 
up  the  steps  to  the  door.  I  did  get  out  of 
the  telephone  office  by  Jumping  down  on  the 
awning  from  the  back  vrindow  of  the  room 
where  Mrs.  Elder's  things  were,  and  I  ran 
away."  If  while  laboring  under  a  false  im- 
pression, if  such  be  the  fact,  appellant  made 
the  remarks  alleged,  they  were  highly  Im- 
proper, yet  In  such  state  of  case  the  issue 
should  be  clearly  presented  as  to  whether  it 
was  maliciously  and  wantonly  done.  Stay- 
ton  V.  Stote,  46  Tex.  Cr.  B.  207.  78  S.  W. 
1071,  108  Am.  St  Bep.  888;  Tlppens  v. 
State,  43  S.  W.  lOOL 

We  do  not  deem  It  necessary  to  discuss  the 
other  questions  presented  in  the  motion  for 
new  trial,  but,  on  account  of  the  above  er- 
rors, the  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


BLACK  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  13, 

1912.    On  Motion  for  Bebearins. 

Dec.  4,  1912.) 

1.  Cbimikal  Law  (J  lOTB*)— Appbai,— BoKns 

— FOBM. 

Where  an  appeal  bond,  copied  in  the  record, 
is  not  in  compliance  with  Code  Cr.  Proc  18^, 
arts.  903  and  904,  relating  to  forms  thereof,  the 
appeal  will  be  dismissed. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  i  2726 ;  Dec.  Dig.  {  1076.*] 
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On  Motion  for  Rehearing. 

2.  Obiminai.  Law  (§  1093*)  —  Appeai>-Bill 
OF  Exceptions — vagueness — Review. 

A  bill  of  exceptions  stating  that  certain 
testimony  was  "leading,  too  general,  and  preju- 
dicial," which  failed  to  show  in  what  connec- 
tion the  evidence  was  offered,  is  too  vague  to 
present  a  question  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  ||  2828-2833,  2919,  2920; 
Dec.  Dig.  {  1093.  •] 

3.  INTOXICATINO     LiQUOBS     (|    146*)— "SAL»" 
OP   LiqUOB. 

Where  accused  let  another  have  some  whis- 
ky to  he  repaid  in  whisky,  it  was  a  sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  H  169,  160,  163;  Dec.  Dig. 
{  146.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6291-6306 ;   voL  8,  p.  7793.] 

4.  Cbiuikal  Law  (§  1120*)- AppeaI/— Becobd 
—Questions  Pbesented. 

Where  the  record  on  appeal  shows  certain 
questions  to  a  witness,  but  no  answers,  no 
question  is  presented  for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {§  2031-2937;  Dec.  Dig.  i 
1120.*] 

5.  Witnesses  (J  337*)— Impeachment— Pbiob 
Offenses. 

The  defendant  having  testified,  the  state 
could,  properly  show  that  ne  had  been  arrested 
on  a  charge  of  burglary. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  1113,  1129-1132,  1140-1142, 
1146-1148 ;   Dec.  Dig.  {  337.*] 

6.  Intoxicating  Liquobs  (i  233*)— Unlaw- 
ful Bale — Evidence. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  evidence  to  show  that  de- 
fendant had  access  to  a  quantity  of  whisky 
at  the  time  of  the  alleged  sales  was  admissible. 
[Ejd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  293-297,  298%;  Dec. 
Dig.  I  233.*] 

7.  Oriminai.  Law  (|  1159*)— Appeal  —  Vbb- 
DicT— Conclusiveness. 

Where,  though  the  testimony  Is  unsatisfac- 
tory, yet,  if  true,  would  with  the  facts  support 
the  verdict,  it  will  not  be  disturbed. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3074-3083;  Dec  Dig.  8 
1159.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty ;  W.  0.  Buford,  Judge. 

Jasper  Black  was  convicted  of  pursuing 
the  business  of  selling  intoxicants  in  prohibi- 
tion territory,  and  he  appeals.    Affirmed. 

Brooke  &  Woolworth,  of  Carthage,  for  ap- 
pellant O.  EL  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  pursuing  the 
occupation  of  selling  intoxicating- liquors  in 
jtrohibition  territory,  and  bis  punishment  as- 
sessed at  two  years'  confinement  in  the  peni- 
teutiaiy. 

[1]  The  appellant  after  conviction  attempt- 
ed to  appeal  his  case  by  filing  an  appeal 
bond.  The  bond  copied  in  the  record  is  not 
drawn  in  accordance  with  the  law.  It  does 
not  recite  that  appellant  has  been  convicted 
of  any  offense,  does  not  disclose  the  punish- 


ment assessed,  and  does  not  bind  tbe  appel- 
lant "to  abide  the  Judgment  of  this  court'  iii 
this  case.  Neither  has  it  been  approved  by 
the  Judge  trying  the  case,  and  In  no  sense  te 
it  in  compliance  with  articles  903  and  904  of 
the  Code  of  Criminal  Procedure. 

For  these  reasons,  the  cause  must  be  dis- 
missed. 

On  Motion  for  Rehearing. 

At  a  former  day  of  this  term  tliis  case 
was  dismissed  on  account  of  defective  appeal 
bond.  Appellant  lias  filed  his  affidavit  and 
a  certificate  of  the  derk  showing  that  the 
bond  copied  in  the  record  is  not  the  bond  on 
file  li^  the  district  court,  but  tbe  bond,  as 
filed  by  appellant,  is  in  full  compliance  with 
the  law  governing  appeals,  and,  of  course.  Is 
entitled  to  have  this  cause  reinstated.  The 
clerk  states:  "On  the  last  day  of  the  term 
the  motion  for  a  new  trial  was  by  the  court 
in  all  things  oTemiled  as  shown  by  records 
In  the  said  cause,  and  that  on  the  said  25tb 
day  of  April  the  said  district  court  of  Pan- 
ola county,  Tex.,  adjourned  for  the  term, 
and  that  on  the  said  day  there  was  filed  in. 
my  office  by  the  attorneys  for  Jasper  Black 
an  appeal  bond,  of  which  said  bond  the  fol- 
lowing is  an  exf  ct  and  literal  and  verbatim 
copy,  and  which  said  bond  was  approved  by 
the  Hon.  W..  C.  Buford,  Judge  of  the  said 
district  court,  and  W.  D.  Anderson,  sheritF 
of  Panola  county,  Tex. ;  that  the  same  was 
not  made  a  part  of  the  record  of  the  said 
cause,  and  was  not  copied  in  the  transcript 
of  the  case  of  Jasper  Black,  which  was  ap- 
pealed to  the  honorable  Court  of  Criminal 
Appeals  of  the  state  of  Texas,  and  was  by 
oversight  left  out  of  said  transcript  contain- 
ing the  record  of  said  appeal,  and  tliat  the 
copy  of  the  said  appeal  bond  was  left  ont 
entirely  by  tbe  carelessness  of  myself,  and 
was  not  in  any  way  the  fault  of  either  of 
the  attorneys  who  were  and  are  representing 
the  defendant" 

[2]  There  are  a  number  of  bills  of  excep- 
tion In  the  record;  No.  1  reading  as  follows: 
"Be  it  remembered  that  upon  tbe  trial  of  the 
above  numbered  and  styled  cause,  and  while 
Lenwood  Neal,  a  witness,  was  on  tbe  stand 
for  the  state,  that  the  state  asked  said  wit- 
ness the  following  question:  *Q.  Did  you 
ever  give  Jasper  Black  groceries  when  you 
didn't  get  some  whisky  before  you  let  him 
have  the  groceries?'  To  which  the  defendant 
then  and  there  objected  for  the  reason  that 
the  same  was  leading  and  was  too  general, 
and  was  calculated  to  prejudice  the  minds 
of  the  Jury  against  the  defendant,  which 
said  objection  the  court  then  and  there  over- 
ruled and  permitted  the  witness  to  answer 
as  follows:  *A.  No,  sir;  1  don't  think  I  did.' 
To  wliidi  said  action  of  the  court  tbe  defend- 
ant then  and  there  in  open  court  excepted, 
and  here  tenders  his  bill  of  exceptions,  and 
asks  that  the  same  be  filed  and  approved 
and  made  a  part  of  the  record  In  this  cause.** 
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It  will  be  seen  by  reading  this  bill  it  Is  too ' 
rague  and  indefinite  to  present  any  question 
for  review.  The  appellant  was  charged  with' 
pnrsnlog  the  occupation  of  selling  intoxicat- 
ing liquors' in  prohibition  territory,  and  was 
alleged  to  have  made  sales  to  this  witness, 
and,  when  we  turn  to  the  testimony  of  this 
witness,  we  learn  that  he  says  he  sold  the 
appellant  groceries  and  received  whisky  tn 
payment  therefor.  It  is  thus  seen  that  the 
connection  in  which  the  testimony  was  offer- 
ed is  not  stated,  and  the  objection  that  it 
was  "leading,  too  general,  and  prejudicial" 
does  not  present  the  matter  in  such  way  that 
we  CDuld  act  thereon  without  reference  to 
the  statement  of  facts,  and,  when  we  turn 
to  the  statement  of  facts,  we  find  the  ques- 
tion and  answer  are  germane  and  admissible. 

[3]  BUI  of  exceptions  No.  2  does  not  pre- 
sent the  question  sought  to,  be  raised  in  a 
way  we  can  review  it,  but,  if  we  again  turn 
to  the  statement  of  facts,  it  shows  that  ap- 
pellant let  the  witness  Rasberry  have  two 
quarts  of  whisky  to  be  repaid  in  whisky. 
This,  under  our  law,  was  a  sale,  and  the  tes- 
timony admissible. 

[4]  In  bills  Kos.  3  and  4  It  is  shown  that 
appellant  objected  to  certain  questions  pro- 
pounded the  witness  Aber  Collins  on  cross- 
examination.  The  answers  to  the  questions, 
if  the  witness  answered  them,  are  not  stated 
in  the  bills,  consequently  they  present  no 
question  for  review.  In  regard  to  those  mat- 
ters the  court  instructed  the  Jury:  "The  tes- 
timony which  has  been  admitted  before  you 
with  reference  to  the  other  transactions  than 
the  Neal  transaction — that  is,  the  transaction 
with  Rasberry  and  the  transaction  with  Col- 
lins— ^you  cannot  consider  or  estimate  them 
as  sales  within  the  meaning  of  the  two  sales 
above  defined,  but  said  testimony  was  admit- 
ted before  you  to  enable  you  the  better  to 
pass  upon  the  questions  as  to  whether  or  not 
the  defendant  did  or  did  not  engage  in  the 
occupation  of  selling  intoxicating  liquor." 

[t]  In  bills  Nos.  6  and  7  it  is  shown,  the 
defendant  having  testified,  the  state  was  per- 
mitted to  prove  that  he  had  been  arrested 
charged  with  burglary.  This  Is  an  oITense  of 
the  grade  of  felony,  and  there  was  no  error 
In  admitting  the  testimony. 

[(]  The  question  attempted  to  be  raised  in 
bill  No.  6  is  likewise  in  such  condition  that 
we  cannot  review  it  The  attendant  circum- 
stances are  not  stated,  and  the  answer  of  the 
question  propounded  is  not  given.  However, 
If  we  turn  to  the  statement  of  facts,  the  pur- 
pose of  the  testimony  was  to  show  that  ap- 
pellant had  access  to  a  quantity  of  whisky  at 
the  time  he  is  alleged  to  have  made  the  sales 
and  pursued  the  occupation,  and  it  was  ad- 
missible for  that  purpose. 

[7]  The  only  other  ground  in  the  motion 


complains  of  the  Insufficiency  of  the  testi- 
mony. We  frankly  admit  that  the  testimony 
of  Neal  is  not  of  a  very  satisfactory  charac- 
ter, yet  the  Jury  believed  his  testimony,  and, 
if  true,  it  and  the  other  facts  and  circum- 
stances in  evidence  support  the  verdict,  and 
under  such  circumstances  we  do  not  feel  in- 
clined to  disturb  It 
The  Judgment  is  affirmedL 


FEATHERSTONB  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  11, 
1912.) 

L  Cbimiitai,  Law  ({|  1090,  1122*)— Apfxai. 

—Rkcobd— Matters  to  be  Included. 

Where  the  record  does  not  contain  the 
evidence,  or  any  bills  of  exception,  the  fallnre 
of  the  court  to  charge  on  a  plea  of  temporary 
insanity  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l^w,  Cent.  Dig.  If  26.53,  2789,  2803-2827,  2927, 
2928,  2940-2&45,  2948,  3204;  Dec.  Dig.  SS 
1090,  1122.*] 

2.  Cbiuinai.  Law  (||  1090,  1120*)— AppbaI/— 
Record — Mattebs  to  be  Included. 

Where  the  record  doee  not  contain  the 
evidence,  or  any  bills  of  exception,  the  exclu- 
sion of  evidence  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  ||  2653,  2789,  2803-2827,  2927. 
2928,  2948,  3204;    Dec  Dig.  §§  1090,  1120.*) 

8.  Cbihinal  Law   (S  1121*)- Appeai^-Rec- 

OBD— Matters  to  be  Included. 

Where  the  record  does  not  contain  the  evi- 
dence, its  BufiSciency  to  support  a  conviction 
cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2938,  2939;  Dec  Dig.  S 
1121-*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robt  B.  Seay,  Judge. 

Massey  Featherstone  was  convicted  of  as- 
sault with  intent  to  murder,  and  he  appeals. 
Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  with  Intent  to  murder;  his 
punishment  being  assessed  at  five  years'  con- 
finement in  the  penitentiary. 

[1-3]  The  record  is  before  us  without  the 
evidence  or  bills  of  exception.  Tbe  grounds 
of  the  motion  for  new  trial  are  based  on  the 
alleged  insufficiency  of  the  evidence  to  sup- 
port the  conviction,  and  failure  of  the  court 
to  charge  on  the  plea  of  temporary  insanity, 
and  in  excluding  certain  evidence  as  shown 
by  bills  of  exception,  and  in  not  permitting 
defendant  to  introduce  certain  evidence. 
None  of  these  objections  are  in  any  manner 
verified.  The  evidence  not  being  before  us, 
tbe  insufficiency  of  tbe  evidence  cannot  be 
reviewed. 

The  Judgment  is  affirmed. 
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ORTIZ  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1912.) 

1.  Cbiminai.  Law  (I  694*) — Continuancib— 
Absent  Witness— Skvebance. 

Under  the  statate  providing  that  a  case 
shall  not  be  continued  to  obtain  a  severance,  de- 
fendant's motion  for  a  continuance  until  his 
fugitive  partner  in  the  homicide,  who  had  been 
jointly  indicted  with  him,  should  be  apprehend- 
ed and  placed  on  trial  or  until  they  could  have 
an  opportunity  to  agree  upon  a  severance  of 
the  case  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1321,  1322, 1332;  Dec  Dig. 
i  504.»J 

2.  Cbiiunai,  Law  (§  1091*) — Apfkai.  ahd  Eb- 
BOB— Bill  or  Exceptions. 

Where  the  bill  of  exceptions  to  evidence 
included  evidence,  some  of  which  was  clearly 
admissible,  and  none  of  which  was  clearly  in- 
admissible, it  was  too  general  for  consideration 
and  did  not  present  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2803,  2815.  2816,  2818, 
2819,  2823,  282S-2833,  28413,  2931-2933,  2943 ; 
Dec.  Dig.  I  1091.*] 

3.  Cbiminal  Law  (|  518*)— Evioencb— Con- 
fession. 

The  fact  that  the  defendant  in  a  homicide 
case  by  request  takes  persons  to  the  place  where 
they  find  the  dead  body  is  admissible  in  evi- 
dence, although  he  was  under  arrest  and  un- 
warned; the  statute  requiring  that  a  confes- 
sion shall  be  in  writing  and  made  after  due 
warning,  where  the  defendant  is  under  arrest, 
not  applying  where  the  statements  of  the  ac- 
cused lead  to  discovering  the  fruits  of  the  crime. 
[Ei.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  1167-1162;  Dec  Dig.  { 
618.*1 

4.  Cbiminal  Law  (|  518*) — Evidence — Com- 
FESsioN- Fbuits  of  Cbimx. 

Evidence  that  the  defendant,  while  under 
arrest  and  unwarned,  gave  information  from 
which  the  officers  found  decedent's  watch,  a 
fruit  of  the  crime  and  an  indication  of  defend- 
ant's guilt,  was  properly  admitted  in  a  murder 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jf  1157-1162;  Dec  Dig.  { 
518.'] 

5.  Cbiminal  Law  (§  1091*) — ^Appeal  and  Er- 
BOB— Bill  of  Exceptions. 

The  bill  of  exceptions  should  be  sufficiently 
full  and  certain  as  to  disclose  the  error  and 
prejudice  to  defendant  and  to  overcome  the  legal 
presumption  of  the  correctness  of  the  trial 
court's  rulings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2803.  2815,  2816,  2818, 
2819,  2823,  2828-2833,  2843,  2931-2933,  2943 ; 
Dec.  Dig.  {  1091.*] 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Abraham  Ortiz  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

C.  E.  Lane,-  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  murder  con- 
viction with  the  death  penalty  assessed.  In 
brief,  the  evidence  discloses  that  the  deceas- 
ed with  bis  wife,  who  was  the  main  state's 
witness  in  the  case,  had  returned  from  Rey- 
nosa,  a  little  village  on  the  Mexican  side  of 


the  Rio  Grande,  into  Texas,  and  that  ap- 
pellant and  Domingo  Gionzales,  while  tbey 
were  traveling  along  the  road,  made  an  at- 
tack on  her  husband  with  a  club  and  killed 
him,  crushing  his  skull.  They  then  took  her 
a  short  distance  from  the  road  and  each  in 
turn  forced  her  to  have  carnal  intercourse 
with  them.  This  they  repeated  more  than 
once.  It  Is  also  shown  that  they  took  money 
from  the  pockets  of  her  husband.  While  one 
of  them  would  have  Intercourse  with  her, 
the  other  would  stand  by  the  dead  body  and 
watch  It  Then  the  other  would  have  Inter- 
course with  her,  while  the  other  party  would 
return  to  the  body.  After  they  had  finished 
these  matters,  which  occupied  two  or  more 
hours,  they  started  to  leave  her.  After  go- 
ing a  short  distance,  they  held  a  conversa- 
tion not  heard  by  the  witness,  when  Domin- 
go Gonzales  retprned  to  where  she  was  and 
forced  her  to  go  with  him  to  the  residence 
of  another  Mexican  whom  the  witness  called 
Ysldro.  Tsidro  was  brother-in-law  to  appel- 
lant Witness  spent  the  night  and  the  next 
day  at  the  residence  of  Ysldro  with  Domingo 
Gonzales,  as  she  testifies,  under  compulsion 
and  for  fear  of  her  life.  Late  the  next  eve- 
ning Domingo  Gonzales  went  away  to  get 
some  groceries.  When  this  occurred  she 
made  her  escape  and  informed  the  Justice  of 
the  peace  of  these  matters,  whereupon  fol- 
lowed an  investigation  of  the  whole  trans- 
action, the  subsequent  arrest  of  appellant 
and  bis  trial  and  conviction.  Domingo  Gon- 
zales fled  the  country.  The  Indication  from 
this  record  Is  that  he  is  still  a  fugitive  from 
justice,  never  having  been  arrested.  There 
is  quite  a  lot  of  other  testimony,  but  we  are 
of  opinion  that  this  is  a  sufficient  statement 
of  the  matters  to  bring  in  review  the  ques- 
tions raised,  except  as  they  may  be  referred 
to  in  discussing  the  bills  of  exception. 

[1]  The  first  bill  of  exceptions  relates  to 
the  motion  made  by  appellant  to  have  his 
case  continued  until  Domingo  Gonzales  is 
apprehended  and  placed  on  trial.  He  was 
charged  also  with  this  offense,  and  Is  now 
at  larg^e,  not  in  custody  of  the  authorities, 
and  was  bo  absent  without  any  fault  or  col- 
lusion on  the  part  of  the  defendant.  Where- 
fore he  moves  this  case  be  postponed  and 
continued,  as  a  matter  of  law,  until  sudi 
time  as  Gonzales  can  be  apprehended  and 
placed  on  trial,  or  until  such  time  as  they 
may  have  an  opportunity  to  agree  upon  the 
severance  of  the  case.  Domingo  Gonzales 
was  under  indictment  for  this  murder  also, 
as  appellant  charges  in  this  motion.  There 
is  no  merit  in  this  motion,  and  the  court  oor^ 
rectly  overruled  it  The  statute  provides 
that  the  case  shall  not  be  continued  In  order 
to  obtain  the  severance,  and,  where  a  sever- 
ance involves  a  continuance,  as  a  rule  the 
severance  will  not  be  granted.  Whatever 
exception  In  matters  of  continuance  might 
grow  out  of  this  statute  In  favor  of  accused 
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parties  In  order  to  have  a  fktlr  trial  Is  not 
necessary  here  to  discuss.  The  statate  clear- 
ly did  not  Intend  to  operate  In  a  case  like 
tfal& 

[2]  The  second  bill  of  exceptions  Is  very 
lengthy  and  sets  out  at  length  In  questions 
and  answers  much  of  the  testimony  of  the 
widow  of  the  deceased.  A  great  deal  of  this 
testimony  was  clearly  legitimate,  and  some 
of  It  may  or  may  not  be  objectionable  owing 
to  the  purpose  for  which  it  was  Introduced, 
or  for  what  It  was  to  be  used,  or  the  con- 
nection In  whidi  It  came.  The  objections  are 
general  and  stated  as  follows:  "Because  the 
.said  questions  and  each  of  them  sought  to 
elldt  testimony  which  is  Incompetent,  imma- 
terial, and  Irreleyant,  and  calculated  to  In- 
flame the  minds  of  the  Jurors,  and  prejudice 
them  against  the  defendant,-  and  to  each  and 
all  of  which  answers  to  said  questions  the 
defendant  objected  because  all  of  the  said 
answers  and  each  of  them  to  said  questions 
are  Incompetent,  Immaterial,  and  irrelevant, 
and  calculated  to  inflame  the  minds  of  the 
Jurors  and  prejudice  them  against  this  de- 
fendant" A  bill  of  exceptions  is  too  gen- 
eral for  consideration  If  It  includes  a  num- 
ber of  statements,  some  of  which  are  clearly 
admissible,  and  there  Is  nothing  in  the  ob- 
jection directly  pointing  out  the  supposed 
objectionable  i)ortlons  of  the  evidence. 
Branch's  Orim.  Law,  |  47;  Payton  v.  State, 
86  Tex.  Cr.  B.  510,  84  S.  W.  616;  Tubb  v. 
State,  66  Tex.  Cr.  R.  828,  117  S.  W.  858; 
Cabral  v.  State,  67  Tex.  Cr.  B.  304,  122  S.  W. 
872.  Where  evidence  is  Introduced  over  ob- 
jection, some  of  which  is  admissible  and 
some  of  which  is  on  doubtful  grounds  or 
which  might  be  objectionable,  it  is  the  duty 
of  the  objector  to  specify  in  the  bill  the  par- 
ticular portion  to  which  objection  is  urged. 
General  objections  of  the  character  set  out 
here  are  not  usually  sufficient  They  are  in 
the  nature  of  a  general  demurrer.  It  has 
heretofore  been  stated  In  the  decisions,  and 
may  be  restated,  that  general  objections  to 
the  admission  of  evidence  are  in  the  nature 
of  general  demurrers  and  will  not  be  suffi- 
cient if  the  testimony  admitted  was  admis- 
sible for  any  purpose  in  the  case.  If  the 
testimony  in  this  bill  could  be  admissible 
for  any  purpose,  then  the  objections  are  too 
general  to  be  entertained.  This  rule  is  well 
recognized  by  the  authorities,  and  it  has  been 
frequently  so  held.  An  inspection  of  the 
bill  in  connection  with  all  the  testimony  con- 
tained therein  does  not  manifest  by  any 
means  that  any  of  the  testimony  was  In- 
admissible. Some  of  It  was  clearly  admis- 
sible. As  to  whether  or  not  some  of  the 
other  would  be  admissible  would  depend  up- 
on circumstances,  and  an  inspection  of  the 
entire  statement  of  facts,  were  we  permitted 
to  go  to  that  instrument  would  indicate  that 
all  of  It  was  admissible,  but  in  the  way  the 
bill  Is  presented  we  deem  It  unnecessary  to 
dlscnss  the  question. 
161  S.W,-67 


[3]  There  Is  another  bill  of  exceptions ' 
which  recites  that  while  the  witness  Dlonic- 
lo  Lerma  was  on  the  stand  testifying  in  be- 
half of  the  state,  he  was  asked  the  following 
questions  and  made  the  replies  thereto  as 
follows:  "Q.  The  defendant  took  you  out 
there?  A  Yes,  sir.  Q.  What  did  he  take.you 
there  for — why  was  he  taking  you  there?  A. 
Yes,  we  told  blm  (asked  him)  where  he  took 
the  body  and  he  said  he  would  take  us.  Mr. 
Dougherty :  We  object  to  .this  testimony  as 
the  defendant  was  then  under  arrest,  and  It 
is  inadmissible  on  the  ground  that  an  ad- 
mission made  by  the  defendant  while  under 
arrest,  without  having  been  warned  as  to 
the  consequences,  is  not  admissible.  The 
Court:  This  is  an  exception  to  the  rule. 
Doctor,  It  is  admissible.  Mr.  Dougherty: 
We  take  an  exception.  And  the  court  over- 
ruled said  objections  and  admitted  said  tes- 
timony." This  bill  does  not  state,  as  a  mat- 
ter of  fact,  that  appellant  was  under  arrest 
at  the  time,  but  we  may  infer  from  the  state- 
ment In  the  bill  that  he  was,  and  that  this 
statement  was  made  while  he  was  under 
arrest.  There  is  nothing  to  indicate  that 
he  was  not  warned;  but  we  suppose  be  was 
not  warned,  and  It  may  be  granted  that  the 
statements  were  not  in  writing  as  required 
by  the  statute.  The  court  says  this  is  an 
exception  to  the  rule,  and  it  is  admissible. 
Conceding  all  these  things,  we  are  unable  to 
see  where  error  is  shown.  If  It  was  intend- 
ed to  urge  that  the  defendant  was  under  ar- 
rest and  took  the  parties  to  the  body,  or  de- 
fendant said  he  would  take  them  to  the  body. 
It  might  be  clearly  admissible  if  by  these 
means  they  discovered  where  the  dead  body 
was.  This  bill  does  not  exclude  that  idea  by 
any  means.  The  expression  or  answer  of 
the  witness,  "Yes,  we  told  him  (asked  him) 
where  he  took  the  body  and  he  said  he  would 
take  us."  This  bill  does  not  show  the  body 
had  been  previously  found  or  that  by  reason 
of  what  the  defendant  did  they  had  discover- 
ed things  that  they  had  not  otherwise,  which 
Indicated  defendant's  guilty  partlclpancy  in 
the  killing.  It  is  an  exception  In  the  statute 
which  authorizes  the  confession  to  be  taken 
In  writing  after  due  warning,  etc.,  if  con- 
fession led  to  discovery  of  fruits  of  the  crime. 
That  phase  of  the  statute  does  not  apply,  If 
by  reason  of  the  confession,  warned  or  un- 
warned, or  statements  of  the  accused,  al- 
though under  arrest  lead  to  discovering  the 
fruits  of  the  crime,  etc.  This  bill  does  not 
exclude  that  idea,  and  rather  tends  to  show 
that  the  purpose  was  to  take  them  to  the 
body.  It  does  not  even  show  that  he  went 
to  the  body  with  them  and  pointed  it  out 
It  only  conveys  the  Idea  that  he  would  do 
so.  But  we  take  it  that  In  view  of  the  entire' 
bill  as  it  is  presented,  which  seems  to  be 
rather  confused,  the  defendant,  however, 
did  take  the  parties  to  the  body  of  the  de- 
ceased. This  Is  shown  by  the  following  ques- 
tions and  answers:    "The  defendant  took 
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out  tbere?  A.  Yes,  sir.  Q.  What  did  be 
take  yoa  there  for — vihy  was  he  taking  yon 
there?  A.  Tes,  we  told  him  (asked  him) 
where  he  took  the  body  and  he  said  he  would 
take  us."  So  It  seems  he  did  take  them  to 
the  dead  body,  and  if  by  reason  of  that 
fact,  they  discovered  the  body,  and  that  It 
was  in  fact  killed,  or  came  to  its  death  by 
violence,  or  at  the  hands  of  some  person 
other  than  himself,  this  would  be  admissible 
testimony,  although  he  was  under  arrest 
and  unwarned. 

[4]  Another  bill  recites  that,  while  Kr. 
William  Brewster  was  testifying  for  the 
state,  he  was  permitted  to  testUy  that  appel- 
lant made  a  statement  to  him  in  regard  to  a 
watch  that  he  had  taken  ofT  the  dead  man. 
Objection  was  urged  to  this  because  appel- 
lant was  under  arrest  He  was  further  ask- 
ed if  he  (witness)  knew  at  any  time  where 
the  watch  was.  This  was  answered  in  the 
negative,  and  the  following  question  was  ask- 
ed: "And  were  you  by  reason  of  the  state- 
ment made  to  yon  enabled  to  discover  that 
watch,  and  did  you  discover  it  In  pursuance 
of  his  admission  to  you?"  This  was  answer- 
ed in  the  affirmative.  "Mr.  Dougherty :  We 
take  an  exception.  The  Court:  Let  him  an- 
swer the  question.  Q.  Well,  what  did  he  say 
to  you  In  regard  to  the  watch?"  Then  fol- 
lows quite  a  lengthy  answer,  the  substance 
of  which  is:  About  eight  days  before  this 
witness  was  testifying,  defendant  told  the 
witness  that  the  watch  was  at  his  house  and 
to  go  to  his  sister-in-law's  or  brotber-ln-Iaw's 
or  his  little  boy  and  tell  them  to  give  him 
(Brewster)  the  watch;  that  they  knew 
where  it  was,  and  Brewster  went  and  they 
Informed  him  the  watch  was  not  there;  that 
It  had  been  taken  to  Reynosa,  Mexico,  by  ap- 
pellant's boy,  and  he  said  that  the  watch  was 
at  his  grandmother's,  who  was  defendant's 
mother-in-law.  Witness  then  went  there  and 
talked  to  the  old  lady,  and  finally  she  dug 
up  the  watch ;  she  had  it  buried  in  a  comer 
of  the  house.  The  court  overruled  appel- 
lant's objection  above  stated  and  admitted 
this  testimony.  The  objection  urged  was 
that  the  admission  was  made  while  defend- 
ant WEB  under  arrest  The  statute  expressly 
provides,  as  we  understand  it,  tiiat,  where 
defendant  is  under  arrest  and  makes  state- 
ments which  lead  to  the  discovery  of  the 
fruits  of  the  crime,  etc.,  they  can  b^  used, 
although  the  party  was  under  arrest  and  un- 
warned and  the  admission  or  confession  not 
reduced  to  writing.  The  evidence  discloses, 
as  we  understand  it,  that  deceased  had  a 
watch  at  the  time  of  the  homicide.  By  this 
bin  appellant  admitted  having  this  watch  and 
-told  the  officers  where  they  could  find  it 
After  going  to  the  place  designated,  the  par- 
ties whom  he  pointed  out  as  having  charge 
of  the  watch,  or  who  ^ould  deliver  the 
watch  to  the  officer.  Informed  him  the  son 
of  appellant  had  carried  it  to  his  grandmoth- 
er's, mother-in-law  of  appellant,  across  the 


river,  to  a  little  village  known  aa  Beynoea. 
There  they  found  the  watch.  Under  tills 
state  of  case,  and  under  these  facts,  we  are 
of  opinion  that  the  court  correctly  admitted 
this  evidence.  The  bill  shows  on  its  face  that 
the  officers  knew  nothing  of  the  whereabouts 
of  the  watch  until  appellant  disclosed  its 
whereabouts.  There  was  no  error  in  the  rul- 
ing of  the  court 

[I]  There  is  one  oth&:  proposition  we  wish 
to  state  generally  in  regard  to  these  bills  of 
exception;  that  Is  this:  That  the  bill  of 
exceptions  should  be  made  so  full  and  certain 
In  its  statements  as  that  in  and  of  itself  it 
will  disclose  all  that  is  necessary  to  manl 
feet  the  supposed  error.  McGlasson  v.  State, 
38  Tex.  Or.  R.  362,  43  S.  W.  93;  Walker  v. 
State,  9  Tex.  App.  200;  Eldridge  v.  State,  12 
Tex.  App.  208;  Davis  v.  State,  14  Tex.  App. 
645;  WUkerson  v.  State,  31  Tex.  Or.  R.  90, 
19  S.  W.  903 ;  Carter  v.  State,  40  Tex.  Cr.  R. 
229,  47  S.  W.  979,  49  S.  W.  74,  619;  Hooper 
V.  State,  29  Tex.  App.  616,  16  S.  W.  655; 
Flanigan  v.  State,  51  S.  W.  1116;  Coftey  v. 
State,  60  Tex.  Cr.  B.  73, 131  S.  W.  219;  Green 
V.  State,  60  Tex.  Cr.  R.  530,  132  S.  W.  807; 
Spencer  v.  State,  61  Tex.  Cr.  R.  60,  133  S. 
W.  1049;  Branch's  Crim.  Law,  {  46. 

There  is  another  proposition  which  is  ger- 
mane to  the  above;  it  is  this:  Legal  pre- 
sumption is  that  the  ruling  of  the  trial  court 
is  correct  unless  the  bill  shows  otherwise. 
Edgar  V.  SUte,  59  Tex.  Cr.  R.  252,  127  S.  W. 
1053;  Moore  T.  State,  7  Tex.  App.  20.  In 
stating  these  rules  it  would  be  advisable  also 
to  say  that  In  order  to  have  the  matters  con- 
tained in  the  bill  of  exception  reviewed,  the 
statements  must  be  sufficiently  clear  to  man- 
ifest to  this  court  the  question  at  issue,  and 
it  is  alleged  prejudicial  effect  The  writer  Is 
of  the  opinion  that,  if  the  bUl  Is  sufficiently 
clear  and  explicit  to  manifest  to  this  court 
the  error  complained  of,  then  this  court 
should  entertain  and  rule  upon  the  supposed 
error.  Of  course  the  bill  must  be  dear  and 
sufficiently  so  to  manifest  this  error,  and  the 
grounds  urged  against  the  rulings  of  the 
court  in  the  admission  or  rejection  of  tesU- 
mony  must  be  stated.  It  is  a  rule  that  the 
appellate  courts  will  not  consider  grounds  of 
objection  not  stated.  It  Is  not  my  purpose 
here  to  enter  into  any  discussion  with  refer- 
ence to  the  sufficiency  of  the  bills  of  excQ>- 
tlon  or  the  statements  of  the  grounds  of  ob- 
jection, but  the  above  rules  are  stated  in  a 
general  way.  The  whole  end  and  object  and 
purpose  of  the  trial  of  an  accused  person  Is 
to  see  that  he  gets  a  full,  fair,  and  legal  trial, 
and,  if  be  is  dissatisfied  with  the  rulings  of 
the  court,  he  must  show  in  some  legitimate 
way  that  the  rulings  of  the  court  are  erro- 
neous, sufficiently  so  to  overcome  the  legal 
presumption  of  the  correctness  of  the  deci- 
sion or  rulings  of  the  trial  court  The  law 
lays  down  no  particular  form  of  bills  or  man- 
ner of  presenting  these  questions  except  ,that 
they  must  be  sufficient  to  overcome  the  legal 
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presnmption  ottbe  correctness  of  the  ruUnKs 
of  the  trial  court  and  sufficiently  clear  for 
this  court  to  understand  the  error  of  which 
complaint  Is  made. 

We  are  of  opinion,  after  a  careful  review 
of  this  record  and  the  bills  as  presented,  that 
it  has  not  been  made  to  appear  that  the  rul- 
ings of  the  trial  court  were  erroneous. 

Finding  no  such  error  in  the  record  as  in 
our  Judgment  requires  a  reversal,  it  is  af- 
firmed. 


ORTIZ  V.  STATU. 

(Court  of  Orlminal  Appeals  of  Texas.    Dec.  11, 

1812.) 

1.  Cbiminai,  Law  (1 1090*) — Appbal  and  Eb- 
BOB  —  Bill  or  fixcEFHORs  —  Motioh  i-ob 

CONTinUARCK. 

The  refusal  of  a  continnance  cannot  be  re- 
viewed where  there  is  no  bill  of  exceptions  to 
the  point 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2663,  2789,  2803-2827,  2927, 
2928,  2948,  S2M;   Dec.  Dig.  |  1090.*] 

2.  Cbiminai,  Law   (|  694*)— Conthiuanc*— 

FuaiTITB  WiTNESa 

It  was  not  error  to  refuse  a  continnance 
sought  because  of  the  absence  of  defendant's 
fugitive  partner  in  the  crime. 

[Ed.  Note. — ^For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1321,  1322,  1332 ;  Dec.  Dig. 
S  S94:*] 

3.  CBiiaNAL  Law  (i  1090*)— Appeal  and 
Ebbob — Bill  of  Exceptions— Admission  of 
Evidence. 

Error  in  the  admission  of  evidence  in  a 
rape  case  oonld  be  considered  where  it  was  not 
shown  by  a  bill  of  exceptions. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2653,  2789.  280.V2827,  2927, 
2928,  2948,  3204;   Dec.  Dig.  i  1090.*] 

4.  Rape  (|  49*) — Evidence- Time  or  Cok- 
PLAim. 

The  testimony  of  prosecutrix  in  a  rape  case 
that  she  was  prevented  by  force  by  defendant's 
partner  in  the  crime  from  making  complaint  un- 
til the  night  of  the  following  day  was  properly 
admitted;  it  lieing  always  permissible  in  rape 
cases  to  prove  that  complaint  was  made  at  the 
first  opportunity. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent 
Dig.  I  70;    Dec.  Dig.  |  49.*] 

Aroeal  from  District  Court  Hidalgo  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Abraham  Ortiz  was  convicted  of  rape,  and 
he  appeala    Affirmed. 

C.  EL  Lane,  Asst  Atty.  Oen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  rape,  and  the  death  penalty  assess- 
ed. We  do  not  propose  to  give  In  detail  the 
evidence — simply  an  outline  of  it  On  Sun- 
day, February  18,  1912,  Floreucia  Luis,  with 
her  husband,  llartin  Martinez,  went  over 
from  Hidalgo  county,  Tex.,  across  the  river 
into  Mexico  to  the  little  town  of  Reynosa 
where  they  made  some  purchases  of  little 
things,  such  as  hosiery,  peppers,  tomatoes, 
etc.,  which  she  brought  back  with  them  in 
a  paper  bag.     Her  husband,  when  In  Rey- 


nosa, had  about  $20  in  money.  He  q?ent 
some  $2  or  $3  of  this  and  carried  the  re- 
mainder wrapped,  with  a  cloth  in  his  pocket 
when  they  left  there.  He  also  had  a  cntaln 
open-faced  watch  which  he  also  carried  in 
his  pocket.  After  completing  their  purchas- 
es they  came  back  from  Mexico,  passing 
through  the  town  of  Hidalgo  on  their  way 
to  the  camp  of  a  man  who  lived  near  there 
where  they  were  at  work.  In  going  from 
Hidalgo  they  passed  a  cemetery  perhaps 
two-thirds  of  a  mile  from  the  town  and 
reached  some  600  or  700  yards  beyond  this 
cemetery.  Shortly  before  they  passed  along 
there,  a  workman  in  the  cemetery  saw  the 
appellant  and  his  companion,  Domlngro  Gon- 
zales, together  near  this  cemetery.  Soon 
after  this  said  Florencia  and  her  husband 
met  these  same  persons,  but  had  no  conver- 
sation with  them  at  the  time,  merely  the 
ordinary  greetings.  They  were  strangers  to 
one  another.  Florencia  and  her  husband, 
after  meeting  them,  proceeded  on  their  way, 
but  went  only  a  short  distance  when  appel- 
lant and  Gonzales  slipped  up  behind  them 
and,  without  any  warning  or  knowledge  by 
either,  appellant  struck  her  husband  in  the 
back  of  the  head  with  a  large  stick  two 
licks,  one  following  the  other.  From  the 
first  he  began  staggering,  but  with  the  sec- 
ond lick  appellant  crushed  his  skull  and 
killed  him.  Gonzales  at  the  time  was  arm- 
ed with  a  kiilfe  and  at  once  after  the  mur- 
der of  her  husband,  by  actual  force  and 
threats  to  kill  her,  forced  Florencia  to  go 
into  the  brush  some  76  or  100  feet  from 
where  her  husband  lay  and  immediately  rav- 
ished her.  Appellant  remained  at  the  body 
of  her  husband  while  Gonzales  ravished 
her;  she  begging,  protesting,  and  pleading. 
Immediately  after  Gonzales  ravished  her  he 
called  appellant,  furnishing  him  his  knife 
and  Gonzales  taking  from  appellant  the  club 
with  which  the  killing  had  been  done.  Ap- 
pellant then  by  actual  force  and  threats  of 
killing  her  immediately  proceeded  also  to 
ravish  her ;  Gonzales  going  back  to  the  hus- 
band's body  while  this  was  l)eing  done. 
Within  the  space  of  about  two  hours  they 
alternately  ravished  her  In  the  same  way, 
each  three  times.  It  seems  at  first  they 
were  not  sure  they  had  killed  her  husband 
dead,  which  accounted  for  the  fact  that 
each  watched  the  body  while  the  other,  the 
first  time,  ravished  the  woman.  After  each 
of  these  first  acts  they  then  took  the  body 
of  the  husband  Into  the  brush  some  100  feet 
from  the  road  and  left  it  there.  This  kill- 
ing and  first  ravishment  occurred  about  5 
o'clock  in  the  evening.  They  both  remained 
there  with  the  woman  from  that  time  until 
about  dark,  7  o'clock  in  the  evening.  It  is 
not  spedflcally  stated  by  any  witness,  yet 
from  what  is  stated  and  the  surroundings 
described  we  conclude  that  the  place  where 
this  murder  and  rape  occurred  was  an  un- 
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freqaented  and  seclnded  place  and  that  It 
was  in  the  timber  or  brush.  After  keeping 
the  woman  there  approximately  two  hoars 
and  each,  after  murdering  her  husband,  rav- 
ished her  three  times,  the  two  by  agreement 
separated.  Appellant  indicated  to  Gonzales 
where  he  was  going,  stating  first  to  one 
place  In  Texas  and  the  other  over  In  Mex- 
ico. Gonzales  was  to  take  and  did,  by  force 
and  threats  of  murdering  her  If  she  refused 
to  go,  force  her  to  go  with  him  after  night 
to  some  place  where  he  was  staying,  the 
distance  not  given,  but  from  the  evidence 
we  conclude  not  a  great  way  from  where 
this  murder  and  rape  occurred.  He  took 
her  to  his  room,  forced  her  to  stay  In  the 
room  with  him  that  night,  worked  right 
around  the  house  all  the  next  day  and  pre- 
vented her  from  escaping  or  communicating 
with  any  one  until  about  night  He  then 
left  the  place  to  go  some  distance  to  buy 
supplies.  Florencla,  seeing  this,  immediate- 
ly communicated  to  the  other  man  and  wo- 
man at  this  house  what  had  been  done  to 
her,  indnced  them  to  accompany  her  to  the 
road  a  short  distance  from  the  house,  when 
she  left  them  and  ran  as  rapidly  as  she 
could  all  the  way  from  there  to  the  camp 
where  she  and  her  husband  had  been  work- 
ing. She  immediately  communicated  to  per- 
sons there  what  had  occurred  to  her  and 
ber  husband,  sought  their  protection,  and  in- 
duced some  of  her  friends  to  go  with  her 
nearly  a  mile  to  the  justice  of  the  peace. 
They  did  so,  and  she  at  once  informed  the 
Justice  of  the  peace  of  the  murder  of  ber 
husband  and  the  rapes  that  had  been  com- 
mitted upon  her. 

It  seems  that  her  story  of  the  horrible 
and  unprecedented  crimes  was  such  as  to 
stagger  the  credulity  of  the  Justice  of  the 
peace,  so  much  so  that  he  did  not  then,  It 
being  night,  himself  or  have  any  of  the  oth- 
er officers  investigate  the  matter,  but  de- 
ferred it  till  morning.  In  the  meantime  she 
told  her  story  to  her  husband's  employer 
and  other  firiends,  and  they  themselves  per- 
sonally and  in  addition  Induced  the  officers 
the  next  morning  to  make  an  investigation. 
They  obtained  from  her  a  description  of  the 
locality  where  the  murder  and  rapes  had 
been  committed,  and  upon  making  an  Inves- 
tigation found,  and  Identified  later,  the  body 
of  her  husband  with  the  back  of  his  skull 
crushed,  a  pool  of  blood  where  the  body  had 
first  fallen  at  the  road  and  where  it  bad 
been  removed  some  100  feet  from  the  road 
in  the  brush  where  it  was  found.  They 
also  on  the  ground  in  this  same  Immediate 
locality,  some  75  or  100  feet  from  the  road 
In  the  brush,  found  some  of  the  articles  of 
merchandise  she  says  she  and  her  husband 
had  purchased  at  Reynosa,  anu  where  per- 
sons had  been  lying  on  the  ground  and 
prints  of  the  feet  and  body  were  such  as 
to  confirm  the  woman's  detail  of  the  rapes 
that  bad  been  committed  upon  ber.     Four 


such  places,  if  not  six,  the  evidenoe  shows, 
were  thus  found.  She  did  not  know  the 
names  of  either  of  ber  husband's  and  ber 
assailants,  but  gave  such  a  description  and 
Information  of  the  name  of  one  of  them  and 
some  data  about  the  other  that  ber  friends 
and  the  officers  at  once  sought  Gonzales,  bnt 
failed  to  find  and  arrest  him.  He  escaped. 
They  did  find  appellant,  and  the  woman  ful- 
ly and  completely  Identified  him  as  the  man 
who  had  struck  the  licks  that  killed  her 
husband  and  who  had  immediately  and  re- 
peatedly ravished  her  shortly  thereafter. 
Appellant  was  taken  to  the  vicinity  where 
the  crime  bad  been  committed,  and,  when 
asked  if  he  could  point  out  where  the  kill- 
ing occurred,  the  instrument  with  which  the 
licks  were  struck,  and  where  the  body  was, 
stated  that  he  could  and  he  himself  took  the 
parties  to  the  place  showing  the  pool  of 
blood  where  ber  husband  had  first  been 
felled  which  had  been  covered  with  sand, 
and  to  the  body  secreted  in  the  brush.  He 
also  then  identified  the  stick  with  which  the 
killing  was  done.  We  doubt  If  the  criminal 
annals  of  this  state  will  show  sucb  atro- 
cious crimes  as  this  record  discloses.  The 
court  gave  a  full  and  correct  charge  in  the 
case.  There  is  no  complaint  whatever  there- 
of, either  of  commission  or  omission. 

[1,2]  Appellant  urgBs  in  bis  motion  for 
new  trial  that  the  court  erred  in  overruling 
his  motion  for  a  continuance  on  account  of 
the  absence  of  said  Domingo  Gonzales,  his 
companion  and  partner  In  these  crimes.  The 
motion  does  not  appear  In  the  record,  no 
bill  of  exceptions  was  taken  thereto^  and 
none  appears  in  the  record.  The  record  dis- 
closes that  the  officers  hdnted  for  Gonzales 
to  arrest  blm  for  these  crimes,  but  that  be 
made  his  escape.  We  cannot  consider  this 
point  without  It  being  shown  by  a  bill  of 
exceptions;  but,  even  If  there  had  been  a 
bill,  the  court  correctly  overruled  the  appli- 
cation. 

[3]  In  some  grounds  of  the  motion  for 
new  trial  it  is  urged  that  the  court  erred  In 
permitting  the  testimony  of  certain  witness- 
es on  certain  points,  but  this  is  not  shown 
by  bills  of  exceptions  in  the  record  and  can- 
not be  considered.  However,  there  are  four 
bills  of  exceptions  In  the  record;  three  of 
them  complaining  of  certain  testimony  of 
said  woman  Florencla  Luis,  the  other  of  the 
testimony  of  a  doctor. 

This  Is  a  companion  case  to  another 
against  the  same  appellant  for  the  murder 
of  said  Florenda's  husband  (151  S.  W.  lOSQ, 
this  day  decided.  All  the  bills  of  exceptions 
in  this  case  are  fully  as  defective  and  in- 
sufficient, if  not  more  so,  than  those  in  said 
other  case,  and  the  decision  and  discussion 
of  them  in  that  case  pretermits  any  further 
in  this.  The  only  difference  between  the 
two  cases  and  the  character  of  objections  Is 
that  the  charge  in  this  case  Is  for  the  rape 
of  said  Florencla  and  In  the  other  case  It 
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Is  for  the  murder  of  her  husband.  The 
three  crimes  of  murder,  rape,  and  robbery 
by  appellant  and  his  said  companion  and 
partner  in  crime  are  so  Interwoven  and  con- 
nected that  the  testimony  properly  admissi- 
ble to  tell  of  one  almost  necessarily,  if  not 
quite  ^0,  includes  each  of  the  others. 

[4]  However  in  this,  the  rape  case,  there 
is  another  reason  and  ground  why  the  testi- 
mony of  said  Florencla  of  the  fact  of  her 
being  prevented  by  force  from  complaining 
of  the  rape  that  had  been  committed  upon 
her  and  complaining  thereabout  Monday 
night  following  the  act  the  day  before,  being 
as  soon  as  she  could  do  so,  is  admissible  in 
that  it  is  always  permissible  in  trials  for 
the  crime  of  rape  for  the  state,  as  a  part  of 
its  case,  to  prove  that  the  ravished  woman 
made  complaint  at  the  first  opportunity  she 
had.  Her  testimony  in  this  case  showing 
that  she  was  prevented  by  appellant's  part- 
ner and  companion  in  the  crimes  from  mak- 
ing complaint  earlier  than  she  did  and  doing 
BO  as  soon  as  she  could  is  especially  and  pe- 
culiarly applicable  in  this  case.  FefTerling 
T.  State,  40  Tex.  486;  Rogers  v.  State,  1 
Tex.  App.  188;  Topolanck  v.  State,  40  Tex. 
180;  Ruston  v.  State,  15  Tex.  App.  324; 
Lights  V.  State,  21  Tex.  App.  308,  17  S.  W. 
428;  Johnson  v.  State,  21  Tex.  App.  868, 
17  S.  W.  a52 ;  Rhea  v.  State*  30  Tex.  App. 
488,  17  S.  W.  831 ;  Castillo  v.  State,  31  Tex. 
Or.  R.  146,  19  S.  W.  892,  37  Am.  St  Rep. 
794.  It  is  needless  to  cite  the  many  other 
cases. 

We  have  carefully  gone  over  and  studied 
the  evidence  and  record  in  this  case,  as 
well  as  that  in  said  companion  case,  and  it 
is  our  opinion  that  the  guilt  of  the  appel- 
lant is  shown  beyond  dispute,  and  that  no 
error  has  been  committed  In  the  trial  of  the 
case  which  would  authorize  or  Justify  this 
court  to  reverse  the  Judgment  of  the  lower. 

The  Judgment  will  therefore  in  all  things 
be  affirmed. 


SHAFFER  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  18, 
1912.    Rehearing  Denied  Dec.  18,  1912.) 

1.  CanaNAL   Law   (|  1120*)— AppeaIt-Bhx 

OF  EiXCBPTIONB LEADJNa    QUESTIONS. 

A  bill  complaining  of  questions  asked  by 
the  state's  attorney  of  a  witness  as  to  a  con- 
versation at  7:30  and  then  at  9  did  not  show 
the  questions  to  be  leading  and  suggestive  where 
the  witness'  answer  was  not  given. 

[Ei.    Note. — For   other   cases,    see    Criminal 
Law,  dent  Dig.  U  2931-2937;    Dec.  Dig.   { 

2.  Cbiminai.  Law  (|  1091»)— Appbai^Quau- 
nsD  Bill  op  Bxcbptions. 

Where  the  court  qualified  defendant's  bill 
complaining  that  some  of  the  state's  witnesses 
were  in  si^ht  and  bearing  of  the  witness'  tes- 
tifying, although  the  rule  bad  been  invoked  by 
stating  that  the   witnesses  were   out  of  sight 


and  hearing  of  the  witness  on  the  stand,  error 
was  not  presented. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2803,  2816,  2816,  2818, 
2S19,  2823,  2828-2833,  2843,  2931-2933,  2943 ; 
Dec.  Dig.  i  1091.*] 

3.  Criminal  Law  (H  419,  420*)— Bvidencb— 
Heabsat. 

In  a  trial  for  burglary  accompanied  by  an 
assault  upon  a  young  woman,  evidence  that 
defendant  told  bis  foster  mother  of  his  engage- 
ment to  the  young  woman  soon  after  it  oc- 
curred and  some  months  before  the  offense,  was 
properly  excluded,  being  hearsay. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  |S  973-963;  Dec.  Dig.  {| 
419,  420.»] 

4.  Cbiminal  Law  (f  1170*)— AppxAi^HAMi- 

LX88  EbBOK— DVIDENCB. 

It  was  not  error  to  sustain  an  objection  to 
a  question  asking  defendant's  foster  mother  as, 
to  defendant's  general  character  and  acts  dur- 
ing bis  lifetime,  where  it  bad  already  been 
proven  by  the  same  witness  that  defendant's 
reputation  as  a  peaceable,  law-abiding  citizen 
was  good. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.   {|  814&-3153;    Dec.  Dig.   { 

6.  Cbiminal  Law  (8  657*)— Punishment  of 
Counsel  pob  Contempt— Absence  of  Jubt. 

It  was  not  error  to  punish  defendant's 
counsel,  in«  the  jury's  absence,  on  account  of 
bis  repeatedly  nousing  to  abide  by  the  court's 
ruling  excluding  certam  questions. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1634;   Dec.  Dig.  |  657.*] 

8.  Criminal   Law   ((  1091*)— Appeal— Bill 

of  ejxceptionb — sufficienct. 

A  bill  showing  the  exclusion  of  questions 
whether  defendant  had  fights  when  be  was  a 
boy  did  not  show  error  where  it  did  not  state 
what  the  witness  would  have  testified. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {(  2803,  2815.  28lS,  2818, 
2819,  2823,  2SeiS-2833,  2843,  2931-2933,  2943; 
Dec.  Dig.  i  1091.*] 

7.  Obiminal  Law   (|f  413,  419,  420*)— Evi- 
dence—Self-Sebvino  Declabation. 

In  a  trial  for  burglary  accompanied  by  as- 
sault and  followed  by  an  attempt  on  the  part 
of  defe'ndant  to  commit  suicide,  evidence  tlut 
defendant  told  his  foster  mother  the  day  after 
the  crime  was  committed  that  be  did  not  know 
bow  the  wound  on  his  throat  was  inflicted  and 
that  it  was  not  self-inflicted,  being  hearsay  and 
self-serving,   was  properly  excluded. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  928-936,  973-083;  Dec. 
Dig.  8S  413,  419,  42b.*] 

8.  Criminal  Law  (S|  419,  420*)— Evidence- 
Hearsay. 

In  a  trial  for  burglary  accompanied  by  an 
assault  and  followed  by  an  attempt  on  the  part 
of  defendant  to  kill  himself  with  a  razor,  evi- 
dence as  to  conversations  between  defendant's 
foster  mother  and  the  officers  relative  to  their 
finding  blood  and  a  blood-stained  handkerchief 
was  properly  excluded. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  973-983;  Dec.  Dig.  {« 
419,  420.*] 

9.  Criminal    Law     (|    780*)— Remabks    of 
Counsel — Instbuctions. 

Side  remarks  of  the  state's  attorney  in  a 
burglary  case  did  not  constitute  error  where  the 
court  instrncted  the  jury  to  disregard  them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1693;    Dec.  Dig.  |  730.*] 
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10.  CBiinNAL  Law   (|  338*)— Evidence— Ad- 
inssiBiLirr. 

Defendant's  testimony  that  he  bad  been  in 
jail  several  months  before  trial  and  had  bnt,  a 
few  days  to  engage  counsel  was  properly  ex- 
cluded. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  752-767,  788,  801,  855; 
Dec.  Dig.  I  33a*] 

11.  Ceiuinai,  Law  (U  419,  420*)— EJvidbnob 
— HeabsaT. 

Defendant's  testimony  as  to  what  the 
newspapers  had  published  regarding  the  crime 
was  properly  excluded  where  he  stated  that  all 
bis  informanon  was  hearsay. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f!  973-983 ;   Dec.  Dig.  ||  419, 

12.  CBiiQNAL    Law     (I    1170*)  — APPEAt — 
BLabuusss  Ebbob — Opinion  Bvidencb— In- 

•    BANrrr. 

Where  the  defense  was  insanity,  it  was 
not  reversible  error -vto  refuse  to  permit  a  wit- 
ness who  had  testified  to  defendant's  appear- 
ance after  the  offense  to  state  whether  he  look- 
ed like  an  insane  man. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3145-8153;  Dec.  Dig.  { 
1170.*] 

13.  CBnaNAL  Law  (|  1091*)— AppkaIt-Biix 

OF  XiXOEPTIONS. 

A  bill  complaining  of  the  exclusion  of  evi- 
dence presented  no  error  where  it  failed  to  give 
such  a  statement  of  the  case  or  questions  as 
to  show  that  defendant  was  injured  by  the 
exclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2803,  2815,  2816,  28ia 
2819,  2823,  2828-2833,  2843,  2931-2933,  2943; 
Dec  Dig.  I  1091.*] 

14.  WtTNBssEs  (I  277*) — ^Defendant  as  Wit- 
ness— CteOSS-EXAlaNATION. 

Where  defendant  testified  that  he  could 
not  remember  after  10  o'clock  on  the  night  of 
the  offense,  the  court  properly  permitted  him  to 
be  cross-examined  as  to  whetlier  his  lack  of 
remembrance  was  due  to  a  blow  received  prior 
to  that  hour. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  925,  979-984 ;   Dec.  Dig.  i  277.*] 

15.  GBiiaNAi.  Law  (i  338*)— Evidenc'b— Feb 
Paid  to  Attobnets   Assisting   Pbosecx;- 

TION. 

Evidence  as  to  the  fee  paid  attorneys  who 
assisted  in  the  prosecution  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  762-757,  788,  801,  855; 
Dec.  Dig.  i  338.*] 

16.  Gbiminai.  Law  (f  364*)— Evidence. 

In  a  trial  for  burglary,  followed  by  de- 
fendant's attempt  to  cut  his  throat,  the  court 
properly  permitted  the  chief  of  police  to  testi- 
fy about  defendant's  condition  and  abont  his 
writing  of  statements  concerning  the  offense 
upon  scrap  paper  soon  after  his  arrest 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jj  805,  808-810,  813,  816-818 ; 
Dec  Dig.  f  364.«1 

17.  Cbiminal  Law   (J  485*)— Expebt  Testi- 
mony— ^Htpothetical  Question. 

The  substance  of  such  testimony  by  the 
chief  of  police  was  properly  included  in  a  hy- 
potiietical  question  asked  by  the  state  on  re- 
buttal of  defendant's  defense  of  insanity. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  {|  1073,  1074;  Dec  Dig.  | 
486.*] 


1&  Cbiuinai.  Law   (|  474*)- Evidence— In- 

BANITr. 

Where,  in  a  trial  for  burglary  which  was 
followed  by  defendant's  attempt  to  commit 
suicide,  the  defense  was  insani^  resulting  from 
a  blow,  the  court  properly  permitted  the  doctor 
who  treated  defendant  to  tMtify  that  there  was 
no  evidence  of  concussion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1061;   IWc  iMg.  |  474.*] 

19.  CBmiNAi.  Law   (|   773*)— Insanity— In- 
stbuctcon. 

In  a  trial  for  burglary,  where  the  defense 
was  insanity  from  a  blow  received  before  the 
commission  of  the  offense,  it  was  not  error  to 
instruct  that  insanity  justifying  defendant's 
acquittal  was  "a  defect  of  reason  and  disease 
of  the  mind,"  and  to  refuse  defendant's  request- 
ed instruction  that  insanity  such  as  would  ex- 
cuse the  crime  was  "that  state  of  mind  in 
which  the  person  is  mentally  irresponsible 
through  loss  of  consciousness  such  as  is  normal- 
ly produced  from  any  cause  which  i«  shown  to 
be  capable  of  producing  it" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1821-1828;  Dec  Dig.  { 
778.*] 

20.  Criminal  Law  (f  814*)— Instbdctiohb— 
Evidence  to  Sustain. 

Where  in  a  trial  on  an  indictment  alleging 
burglary  in  the  daytime  in  the  first  count 
and  burglary  in  the  nii^ttime  in  the  second, 
the  evidence  clearly  established  nighttime  bur- 
glary, and  the  court  charged  that  defendant 
should  be  acquitted  if  it  was  not  nighttime 
burglary,  it  was  not  error  to  submit  the  second 
count  only. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1821,  1833,  1839,  1860. 
1865.  1883,  1800,  1924,  1979-1986,  1987;  Dec 
Dig.  I  814.*] 

Appeal  from  Criminal  District  Goort,  Har- 
ris County;  C.  W.  Robinson,  Judge. 

L.  B.  SbafTer  was  convicted  of  burglary, 
and  lie  appeals.    Affirmed. 

D.  F.  Rowe  and  Leonard  Doughty,  botli  of 
Houston,  for  appellant  C.  E.  Lane,  Aast 
Atty.  Gen.,  for  the  SUte. 

PRENDER6AST,  3.  The  appellant  was 
indicted  for  burglary  In  two  counts,  the 
first,  daytime,  and  the  second,  nighttime. 
Both  charged  that  It  was  done  with  intent  to 
murder  Bertha  Woodworth,  and  the  hoose 
burglarized  was  th«  private  residence  of  W. 
W.  Woodworth.  ^Hie  nighttime  count  only 
was  submitted.  The  Jury  convicted  appellant 
and  fixed  his  penalty  at  six  years  in  the  pen 
itentiary.  The  records  in  this  case  are  vol- 
uminous. The  record  proper  has  90  pages  of 
typewritten  matter,  the  statement  of  fact.s 
105,  and  appellant's  printed  brief  6L 

In  the  consideration  of  this  case  and  the 
questions  raised,  we  have  given  all  of  these 
records  a  thorough  Investigatioii.  A  lar^e 
number  of  witnesses  were  introduced.  While 
all  this  is  true,  the  main  questions  are  few. 
It  is  unnecessary  to  give  any  lengthy  state- 
ment of  the  testimony.  We  will  give  such 
of  it  only  as  we  think  Is  necessary  to  so  dis- 
cuss and  decide  the  questions. 

The  family  of  W.  W.  Woodworth  consisted 
of  himself,  his  wife,  and  his  said  daughter 
Bertha.  His  business  and  duties  required  him 


•For  othar  cases  see  same  topic  and  section  NUMBBB  in  0«c.  Dig.  *  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indeza 
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to  be  away  from  his  said  home  In  Houaton, 
Tex.,  most  of  the  time,  and  he  was  there  very 
little.  The  family  had  rented  and  occupied  as 
a  private  residence  a  certain  house  in  the  city 
of  Houston  at  the  time  and  before  the  bur- 
glary which  Is  charged  to  have  been  commit- 
ted on  December  3,  1010.  During  the  spring 
t>if  early  suiomer  of  1010  a  yonng  man,  it 
seems,  by  the  name  of  Rogers  was  paying 
Bertha  some  attention.  About  then  the  ap- 
pellant became  acquainted  with  her  and  so 
manipulated  as  to  turn  her  against  said  Bog- 
ers  and  caused  her  to  dismiss  him  and  accept 
appellant  as  her  suitor.  Early  in  July  tftie 
and  appellant  became  engaged  to  be  mar- 
ried. In  the  latter  part  of  November,  1911, 
it  seems  that  Bertha  in  some  way  learned 
that  appellant,  in  Inducing  her  to  dismiss 
Rogers  and  no  longer  associate  with  him  or 
receive  his  attentions,  had  mlsrepretaented 
Rogers  in  some  way,  and  she  and  Rogers 
had  then  become  aware  of  It  It  seems  that 
this,  or  something  else,  about  a  week  before 
December  3,  1010,  resulted  in  Bertha  break- 
ing the  engagement  of  marriage  with  appel- 
lant; he  claiming,  however,  that  this  did  not 
occur  until  about  the  night  before  the  olfenE« 
was  charged  to  have  been  committed.  The 
burglary  occurred  just  before  or  about  day- 
light on  Saturday  morning  December  3,  1910, 
while  it  was  still  dark.  Bertha  testified  that 
she  saw  appellant  on  the  Thursday  night  be- 
fore, and  that  he  then  threatened  to  kill  her 
for  breaking  their  engagement  On  Friday 
night,  early  in  the  night,  she  phoned  to  said 
Rogers  and  had  him  to  come  to  her  house; 
he  reaching  there  about  between  5  and  6 
oldock.  A  little  later,  about  7  o'clock,  ap- 
pellant appeared  upon  the  scene  and  found 
Rogers  there  in  company  and  conversation 
with  Bertlia.  He  thereupon  became  incensed 
»nd  demanded  to  know  what  his  business 
was  there.  Rogers  then  accused  appellant  of 
being  the  cause  of  Bertha's  dismissing  him 
(Rogers),  and  some  words  and  altercation 
ttien  occurred  between  them  In  the  presence 
and  In  the  house  of  Bertha  and  her  mother. 
Bertha  and  her  mother  desired  appellant  to 
leave  the  house,  and,  upon  his  declining  to 
do  so,  they  requested  Rogers  to  forcibly  put 
him  out  of  the  house,  which  Rogers  then  did. 
Appellant  claims  that  In  this  altercation  and 
foitdble  ejection  Rogers  struck  him  a  blow 
in  the  face  on  the  side  of  the  nose.  Rogers, 
Bertha,  and  her  mother  all  testified  that  he 
did  not  strike  him  any  blow,  but  they  all  sub- 
stantially testified  that  he  did  roughly  take 
bold  of  him  and  forcibly  eject  him  from  the 
boose  and  closed  the  door  on  him.  Rogers 
shortly  afterwards  left  the  house  and  was 
not  in  or  about  it  any  more  during  that 
night  or  the  next  day.  Appellant  testified 
tliat  after  he  was  thus  ejected  from  the 
house  he  walked  up  and  down  the  sidewalk 
of  the  block  in  which  this  house  was  situated 
in  the  city  of  Houston  until  about  or  after  10 
that  night  and  that  he  remembered  what  he 
did  and  where  he  went,  detailing  more  or 


less  of  this,  but  that  after  about  10  that 
night  on  this  trial,  he  did  not  remember  any- 
thing that  occurred  during  the  remainder  of 
that  night  or  early  the  next  morning. 

Tlie  testimony  further  shows,  without 
doubt  and  without  material  contradiction, 
that  the  next  morning,  Saturday,  Decemt>er 
3,  1010,  just  before  or  about  daylight  and 
while  still  dark,  the  appellant  appeared  at 
the  said  Woodworth's  house  and  attempted 
to  get  in  it  but  not  succeeding  otherwise,  he 
kicked  out  one  of  the  glass  sidelights  of  the 
entrance  and  through  that  then  got  Into  said 
house,  and  thereupon  went  up  the  stairway 
to  the  second  story  and  to  the  door  of  the 
room  which  was  occupied  as  the  bedroom  of 
Bertha  and  her  mother  that  night;  that  he 
was  familiar  with  the  house,  both  up  and 
down  stairs,  and  knew  where  Bertha  and  her 
mother  slept;  that  upon  reaching  the  bed- 
room door,  he  demanded  an  entrance,  but 
was  refused  by  Bertha  and  her  mother,  who 
were  then  still  In  bed  and  undressed.  He 
thereupon  proceeded  to  burst  in  the  panels 
of  the  door  and  through  this  break  entered 
the  said  bedroom.  Bertha  and  her  mother 
screaming  and  running,  and  Bertha  went  out 
of  the  room  through  one  of  the  windows  on 
to  the  second  story  of  the  front  gallery;  ap- 
pellant following  her  with  a  black-handled 
open  razor  and  after  her  with  it.  That  in 
attempting  to  escape  from  him  she  got  out- 
side of  the  banisters  of  the  gallery,  holding 
and  clinging  thereto,  leaning  as  far  away 
from  him  as  she  could;  that  in  some  way  she 
then  fell  from  this  gallery  to  the  ground  be- 
low, the  appellant  attempting  to  cut  her  all 
this  time,  causing  her  to  fall  In  attempting 
to  escape.  He  thereupon  hurriedly  retraced 
his  steps,  went  back  through  the  window, 
through  the  room  and  door  which  he  had  suc- 
ceeded in  breaking  through,  down  the  stair- 
way out  on  the  front  gallery  below,  and  then 
proceeded  to  cut  and  slaeAi  Bertha  with  this 
razor,  inflicting  serious  wounds  upon  her 
therewith;  that  he  cut  her  neck,  attempted 
to  cut  her  throat  cut  her  on  top  of  the  head, 
cut  her  finger  on  one  hand  and  the  thumb  on 
the  other,  and  that  In  perpetrating  these 
wounds  upon  Bertha,  he  broke  the  edge  of 
the  razor  off,  part  of  this  broken  piece  lodg- 
ing in  her  hair  at  the  wound  in  her  head. 
Another  piece  was  broken  off  and  lodged  in 
her  finger.  These 'pieces  of  the  razor  were 
found  by  the  physician  who  was  at  once 
called  in  to  dress  her  wounds.  She  was  con- 
fined to  her  bed  some  three  weeks  from  the 
wounds.  By  the  screams  of  Bertha  and  her 
mother,  the  neighborhood  was  aroused  and 
some  men  came  to  where  she  was;  the  appel- 
lant thereupon  fleeing.  Shortly  after  this  he 
went  Into  the  back  premises  of  a  neighbor  of 
the  Woodworths  and  with  the  same  razor 
cut  his  own  throat  partially  severing  part 
of  the  windpipe  and  vocal  organs.  A  pool  of 
blood,  the  razor,  and  a  handkerchief  saturat- 
ed with  blood  were  found  apparently  where 
he  fell  or  lay  down  when  he  cut  his  throat 
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Shortly  after  this  he  appeared  at  the  back 
door  of  this  neighbor,  knocked  at  the  door, 
and,  upon  her  opening  It,  she  discovered  him 
with  his  hair  disheveled,  no  hat  on,  and 
blood  all  over  him,  and  was  so  frightened 
that  she  immediately  slammed  and  locked 
the  door  and  ran  from  the  house.  Shortly 
afterwards  he  was  apprehended  and  taken  to 
one  of  the  inflrmarles  In  the  city,  and  a 
doctor  was  immediately  called  to  attend  him. 
The  nurse  or  person  who  called  this  physi- 
cian briefly  told  him  the  condition  of  the  ap- 
pellant, and  he  instructed  the  nurse  to  ad- 
minister anaesthetics  and  that  he  would  reach 
there  as  soon  as  he  could  and  dress  his 
wound  and  give  him  attention;  that  he  short- 
ly afterwards  did  appear  at  the  infirmary, 
found  appellant  with  tiis  throat  cut,  as  stat- 
ed, and  had  other  anaesthetics  and  morphine 
administered  to  him,  and  proceeded  to  dress 
and  sew  up  his  wound.  The  razor  found 
with  the  handkerchief  saturated  with  blood 
at  the  pool  of  blood  was  identified  by  the 
witnesses  as  the  razor  with  which  he  had  cut 
Bertha  Wood  worth;  the  witnesses  fitting  in 
the  broken  pieces  found  in  her  head  and 
finger  with  the  broken  razor.  The  doctor  at 
the  infirmary  dressed  his  wounds  between  8 
and  0  o'clock,  and.  Just  after  the  wounds 
were  thus  dressed  and  sewed  up,  Mr.  Kessler, 
the  chief  of  police,  who  had  been  called  by  the 
crime  to  the  scene  thereof  soon  after  it  oc- 
curred, appeared  at  the  infirmary,  saw  ap- 
pellant, and  talked  with  him  about  the  facts 
of  the  case.  He  asked  him  questions  and  he 
replied  partially  vocally,  though  his  voice 
was  much  affected  by  his  self-inflicted 
wounds,  but,  in  addition  to  nodding  his  head 
and  thus  talking,  he  wrote  briefly  of  what 
had  occurred,  and  then  and  there  gave  It  to 
the  chief  of  police.  On  this  occasion.  In  sub- 
stance, he  told  the  chief  of  police  that  said 
Rogers  had  assaulted  hUn  in  the  early  part 
of  the  night  or  evening  before;  that  when  he 
had  this  conversation  with  appellant,  and  ap- 
pelant told  him  these  things  and  wrote  what 
he  did,  he  was  conscious  and  sensible  and 
nothing  was  wrong  with  him  beyond  his 
wounds,  and,  while  he  said  he  could  not  speak, 
he  told  this  witness  about  cutting  this  young 
lady  and,  as  he  understood  from  him,  had 
later  inflicted  the  wounds  upon  himself.  The 
writing  thus  made  by  appellant  and  given  to 
the  chief  of  police  was  produced  and  Identi- 
fied. It  was  written  or  scribbled  on  pads  of 
paper — the  chief  would  ask  him  the  questions 
and  he  would  answer  with  the  scribbling,  or 
shake  or  nod  his  head,  as  he  was  asked  the 
questions.  The  appellant  thereupon  intro- 
duced this  writing  of  appellant  which  was 
as  follows:  "I  tried,  killed  that  girl  over 
Mrs.  Woodworth  and  myself,  give  it  to  the 
police."  "I  got  beat  up  by  Rogers,  he  works 
over  No.  7  fire  station  arrest  him."  This 
witness  further  testified:  "When  he  read 
those  things  to  me,  he  made  no  claim  he  did 
not  know  what  he  was  doing  the  night  be- 


fore;  there  was  no  pretense  in  bis  oondact 

there  with  me  that  he  had  lost  his  mind  or 
was  insane,  or  anything  wrong  with  bim  the 
night  before;  he  was  pretty  rational  when 
talking  to  me."  The  infirmary  physician  wlio 
first  reached  him  between  8  and  9  o'clock  care- 
fully examined  him,  washed  and  dresfsied  his 
wounds,  and  he  testifled,  in  substance,  that 
he  examined  him  thoroughly,  and  there  were 
no  other  wounds  or  bruises  on  him  wliatever 
than  the  self-inflicted  cut  on  his  throat,  and 
.there  were  no  external  signs  of  violence,  and 
he  had  no  bruises  or  wounds  on  his  face^  nor 
was  his  face  or  eyes  swollen. 

Appellant's  defense  was  insanity,  be  claim- 
ing  and  testifying  that  he  knew  nothing 
about  his  breaking  in  the  Woodworth  house 
or  his  assaulting  or  cutting  Bertha  or  him- 
self; that,  after  he  was  ejected  from  the 
house  about  7  o'clock  the  night  before;,  he 
remembered  what  he  did  and  where  he  went 
and  practically  all  until  about  10  o'clock 
that  night,  and  ttiat  he  remembered  nothing 
after  that;  that  after  he  was  ejected  from 
the  house  and  assaulted  and  struck  by  said 
Rogers  the  night  before  that  he  did  not  feel 
right;  that  he  felt  like  something  was  the 
matter  with  him;  that  it  did  not  occur  to 
him  to  go  to  any  of  his  fri»ids  or  a  doctor, 
or  away  from  his  proximity  to  tbe  Wood- 
worth  house  to  get  help  or  to  have  asytliing 
done  for  him ;  that  he  did  not  know,  while 
he  was  testifying,  what  was  his  trouble  that 
night — what  was  the  matter  with  him ;  that 
It  had  been  so  long  since  then  that  he  could 
not  swear  whether  his  then  condition  was 
due  to  the  lick  he  claimed  to  have  received 
from  Rogers  the  night  before;  that  he  did 
not  know  what  there  was  to  cause  him  to 
Just  forget  and  everything  to  become  a  blank 
after  10  o'clock  that  night ;  that  he  did  not 
then,  at  the  time  he  was  testifying,  know 
of  anything  else  that  could  have  caused  it 

His  foster  mother  testified  that  she  did 
not  see  him  until  the  next  evening  about  3 
o'clock  after  all  of  this  occurred  on  the 
morning  before^  and  he  had  been  in  the  in- 
firmary and  his  wounds  dressed  and  sewed 
up  about  8  or  9  o'clock  that  morning;  that 
at  that  time — S  p.  m. — ^the  side  of  his  face 
was  swollen,  and  that  it  was  black  and  bine 
and  green ;  that  the  side  of  his  face  showed 
the  color  was  purple,  broken,  and  bruised; 
that  his  whole  faoe  was  discolored  and  he 
had  a  pale,  greenish  appearance  as  of  a  per- 
son having  lost  a  great  deal  of  blood,  and  his 
swollen  face  had  greenish  streaks  all  over  it 

While  not  a  single  one  of  appellant's  many 
bills  comply  with  the  rules  (section  857,  p. 
557,  and  section  1123,  p.  732,  of  White's  a 
C.  P.),  yet  we  will  briefly  take  up  and  pass 
upon  the  questions  attempted  to  be  raised  by 
them. 

[1]  By  appellant's  first  bUl  be  complaliis 
that  this  questlim  was  asked  by  the  state's 
attorney:  "You  spoke  of  this  -  omversatiOB 
at  7:30  and  then  at  9.    I  don't  understand. 
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explain  that,"  bscanse  It  was  leading  and 
suggestive.  The  bill  In  no  way  shows  that 
It  was  leading  or  snggestlre,  nor  does  the 
question.  The  answer  of  the  witness  Is  not 
glTen.  This  shows  no  error.  His  next  bill 
complains  that  the  court  would  not  permit 
the  stenographer,  at  his  request,  to  read  a 
certain  question  which  had  been  asked,  to 
which  he  excepted.  This  shows  no  error. 
The  third  bill  contains  about  3^  pages  of 
typewritten  matter  of  questions  and  answers 
and  colloquies  between  the  counsel  and  the 
court,  and  that  the  court  then  asked  this 
question,  "When  was  it,  let  us  get  this  time 
straight?"  That  he  objected  to  the  court 
stoi^lng  him  in  his  cross-examination  and 
asking  the  above  question.  Then  the  bill 
proceeds  to  show  tliat  the  witness,  in  an- 
swer to  the  questions,  attempted  to  explain. 
No  error  is  shown  by  this  bill. 

[2]  By  his  fourth  bill  he  complains,  in  sub- 
stance, that  some  of  the  state's  witnesses 
were  in  sight  and  hearing  of  the  witness 
testifying,  although  the  rule  had  been  en- 
forced and  they  sent  out  of  the  room.  The 
court  in  explaining  the  bill  states  that  the 
witnesses  were  in  a  room  out  of  sight  and 
hearing  of  the  court  or  witnesses  on  the 
stand.    This  bill  shows  no  error. 

[3]  The  seventh  bill  contains  1S%  pages 
of  typewritten  matter  and,  among  other 
things,  shows  that  the  appellant  attempted 
to  prove  by  his  foster  mother  what  he  had 
told  her  about  his  engagement  to  Bertha 
Woodworth  soon  attet  It  occurred  in  July, 
1010,  and  some  montlis  before  the  alleged 
otTense  We  get  from  this  bill  that  appellant 
was  seeking  to  Introduce  this  testimony, 
and  the  court  would  not  permit  him  to  do 
it  because  It  was  hearsay  and  improper. 
The  bill  shows  no  error  whatever,  but  it 
does  show  a  patience  and  long  suCTering  by 
the  court  that  should  not  have  occurred. 
When  appellant  offered  his  testimony,  which 
we  think  was  clearly  hearsay  and  inadmis- 
sible, it  was  promptly  objected  to  by  the 
state,  and  the  court  sustained  the  objection, 
and  then,  at  appellant's  Instance,  the  court 
retired  th^  Jury  and  had  a  long  controversy 
and  colloqny  with  appellant's  counsel  abont 
the  matter.  When  the  appellant  offered  his 
testimony  and  it  was  objected  to  by  the 
state  and  the  objection  sustained  and  the 
evidence  excluded,  this  should -have  ended 
the  matter,  and  the  court  should  have  pro- 
ceeded with  the  trial,  as  the  bill  shows  he  re- 
peatedly attempted  to  do,  but  was  in  effect 
prevented  by  appellant's  attorney.  There 
is  no  eighth  bill  In  the  record,  and  the  court 
refused  to  approve  his  ninth  bill. 

[4]  By  the  tenth  bill  it  is  shown  that  ap- 
pellant asked  his  foster  mother,  In  sub- 
stance: As  thoroughly  as  possible  the  gen- 
eral character  as  she  observed  it,  and  the 
acts  and  conduct  of  the  defendant  as  evinc- 
ing his  disposition,  whether  it  was  that  of  a 
quarrelsome  or  peaceable  person,  and  wheth- 


er it  was  that  of  one  who  respected  the 
rights  of  others,  or  whether  It  was  that  of  a 
murderer  or  a  harmless  person,  tell  all  about 
it  during  his  whole  lifetime.  This  was  ob- 
jected to  by  the  state  as  immaterial  and  ir- 
relevant and  as  attempting  to  prove  charac- 
ter in  the  wrong  way,  and  that  it  was  the 
opinion  of  the  witness  about  matters  that 
are  not  relative  to  appellant's  marriage  en- 
gagement to  Bertha.  The  court  sustained 
the  objection.  It  is  not  stated  what  the  wit- 
ness would  have  testified.  In  approving  the 
bill  the  court  qualified  it  by  stating  that  it 
was  already  proved  by  the  witness  that  ap- 
pellant's reputation  as  a  peaceable,  quiet, 
and  law-ahidlng  citizen  was  good.  By  the 
eighteenth  bill  appellant  attempted  to  prove 
by  another  witness  what  his  reputation  was 
as  an  upright  citizen.  And  by  the  twentieth, 
by  another  witness,  tbiat  his  reputation  was 
that  of  a  gentle  and  humane  disposition. 
These  bills,  and  neither  of  them,  show  any 
reversible  error. 

[S,  6]  The  eleventh  bill,  of  five  pages  of 
typewritten  matter,  shows  that  appellant 
attempted  to  prove  that  he  did  not  have 
fights  when  he  was  a  boy.  And  in  his  four- 
teenth that,  when  the  court  would  not  let 
the  witness  answer  certain  questions  along 
the  same  line,  the  court  threatened,  or  per? 
haps  did,  as  he  states  in  qualifying  the  bill, 
fine  or  punish  him  for  contempt  on  account 
of  his  repeatedly  refusing  to  abide  by  the 
ruling  of  the  court;  that  all  this  occurred 
in  the  absence  of  the  Jury.  This  bill  does 
not  state  what  the  witness  would  have  tes- 
tified.   None  of  this  shows  any  error. 

[7]  By  his  fifteenth  bUl  appellant  com- 
plains that  the  court  would  not  permit  his 
foster  mother  to  testify  what  he  told  her 
about  3  o'clock  the  next  day  after  the  crime 
was  committed  about  daylight  of  that  day, 
that  he  did  not  know  how  his  wound  on  his 
throat  was  inflicted,  and  that  It  was  not  self- 
inflicted.  The  court  correctly  sustained  the 
state's  objection  to  this  because  It  was  hear- 
say and  self-serving  and  it  shows  no  error. 

[t]  By  his  seventeenth  bill  appellant  com- 
plains that  the  court  would  not  let  him  show 
the  conversations  between  Mrs.  Sheperd,  ap- 
pellant's foster  mother,  and  the  officers  about 
their  finding  the  said  handkerchief  saturated 
with  blood  at  the  pool  of  blood  where  the 
razor  was  found;  the  court  stating  that  he 
could  prove  any  fact  by  any  person  who 
knew  such  fact  about  the  handkerchief,  but 
not  conversations  between  the  witness  and 
other  persons.    There  was  no  error  in  this. 

[I]  No  error  is  shown  by  appellant's  nine- 
teenth bill  wherein  he  complains  of  some 
side-bar  remark  of  the  state's  attorney  dur- 
ing the  trial ;  the  court  stating  that  he  in- 
structed the  Jury  not  to  consider  the  re- 
marks of  counsel  for  the  state.  Nor  was 
there  any  error  shown  in  a  side-bar  remark 
by  the  prosecuting  attorney,  aa  complained 
of  in  bis  twenty-first  bill. 
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[II]  Neither  was  there  any  error  in  the 
court  refusing  to  permit  the  appellant  to  tes- 
tify that  he  had  been  in  Jail  for  some  months 
prior  to  his  trial,  and  that  be  had  but  a  few 
days  ago  engaged  counsel,  which  was  done 
through  his  foster  mother. 

[11]  There  was  no  error  in  refusing  to  per- 
mit appellant  to  show  what  the  newspapers 
had  published  of  the  occurrence  the  day  aft- 
er It  occurred;  the  witness  stating  that  he 
had  no  personal  knowledge  of  the  reports 
in  the  newspaper,  and  that  all  of  his  infor- 
mation was  hearsay. 

[1 2]  There  Is  no  reversible  error  shown  by 
appellant's  thirty-second  bill  to  the  action 
of  the  court  in  refusing  to  permit  Mrs.  Mil- 
ler to  testify  that  appellant  looked  like  he 
was  insane  when  he  appeared  at  her  back 
door  and  knocked  and  she  saw  him  bloody 
all  over,  etc.  The  court  permitted  the  wit- 
ness to  testify  to  the  condition  of  the  appel- 
lant at  the  time,  and  simply  excluded  her 
expression  that  he  looked  like  an  insane 
man. 

[IS]  Besides  this  bill  does  not  In  any  way 
give  such  a  statement  of  the  case  or  ques- 
tions as  to  show  this  court  that  any  Injury 
whatever  has  occurred  to  him  thereby. 

[14]  The  court  correctly  held  that  the  state 
had  a  right  in  cross-examination  of  the  ap- 
pellant to  have  him  testify,  In  substance, 
that  he  conld  not  say  whether  his  lack  of 
remembrance  after  10  o'clock  the  night  of 
the  assault  was  due  to  the  lick  he  received 
as  complained  in  appellant's  bill  No.  33. 

[It]  Nor  did  the  court  err  in  refusing  to 
permit  appellant,  as  complained  in  his  bill 
No.  34,  to  prove  that  Mrs.  Woodworth,  Ber- 
tha's mother,  paid  a  large  fee  to  Messrs. 
Lane,  Walters  &  Storey,  attorn^s,  to  prose- 
cute him. 

[II]  Ndr  did  the  court  err  in  permitting 
the  witness  Kessler,  the  chief  of  police,  to 
testify  about  appellant's  condition  and  his 
writing  and  delivering  what  he  did  to  him ' 
on  the  morning  after  the  crime,  as  substan- 
tially stated  in  the  statement  above,  as  com- 
plained by  appellant  in  his  thlrty-flfth  bill. 
Nor  did  the  court  err,  as  complained  in  his 
thirty-seventh  bill,  in  not  permitting  his  ex- 
pert Doctor  Ross  to  give  an  illustration  of 
some  patient,  whidi  was  not  in  point  in  this 
case. 

[17]  His  bill  No.  39,  complaining  that  the 
court  erred  in  cross-examination  of  his  ex- 
pert Doctor  Ross  in  permitting  the  state  to 
include  in  the  hypothetical  question  the  sub- 
stance of  the  testimony  of  the  chief  of  po- 
lice, shows  no  error. 

[II]  Nor  did  the  court  em  in  permitting 
the  state's  witness  Dr.  Green,  who  treated 
appellant  and  dressed  his  wounds  the  morn- 
ing of  his  cuts,  to  testify  that  there  was  no 
evidence  of  concussion  of  the  appellant. 

[II]  The  conrt  in  this  case  gave  a  correct 
charge  on  Insanity,  strictly  In  accordance 
with  charges  on  the  subject  which  this  court 
has  many  times  and  uniformly  approved  as 


a  correct  charge  on  that  subject  Nag«it  v. 
State,  46  Tex.  Cr.  R.  67,  80  S.  W.  84 ;  Hoist 
V.  State,  40  Tex.  Cr.  R.  879.  46  8.  W.  635, 
50  S.  W.  719;  Gannon  v.  State,  41  Tex.  Cr. 
R.  467,  56  S.  W.  351;  Tubb  v.  State,  55  Tex. 
Cr.  R.  61S,  117  S.  W.  858;  and  many  other 
cases  might  be  cited,  bat  it  is  unnecessary. 
In  his  motion  for  new  trial  he  complains  of 
this  charge  because  he  claims  it  was  error 
"in  restricting  the  insanity  which  would  ac- 
quit defendant  in  this  case  to  'a  defect  of 
reason  and  disease  of  the  mind';  whereas 
the  insanity  shown  to  exist  in  this  case,  if 
defendant  did  commit  the  act,  was  caused 
solely  by  concussion,  and  was  almost  in- 
stantaneous, and  was  not  such  as  would  com- 
monly be  called  a  'disease,'  and  the  Jury 
were  wholly  misled  by  the  charge  into  be- 
lieving that  they  could  not  acquit  on  account 
of  such  insanity  as  was  described  by  Dr.  F. 
B.  Ross,  which  they  could  not  have  under- 
stood as  a  'disease,'  and  they  were  thereby 
misled  to  the  prejudice  of  the  defendant. 
And  tills  especially  in  view  of  the  tACt  that 
the  correct  proposition  of  law  was  called  to 
the  attention  of  the  court  in  defendant's  spe- 
cial charge  T^o.  1,  which  should  have  been 
given."  This  special  charge  is  to  this  effect: 
"Insanity  such  as  wlU  excuse  tlie  crime  al- 
leged herein  is  that  state  of  mind  in  which 
the  person  is  mentally  irresponsible  through 
loss  of  consciousnees  such  as  is  normal,  pro- 
duced from  any  cause  which  is  shown  to  be 
capable  of  producing  it." 

The  evidence  in  this  case,  without  question 
and  without  doubt,  shows  that  appellant's 
mind,  for  all  of  his  life  previous  to  the  time 
of  the  commission  of  this  crime  and  after- 
wards, was  that  of  a  normal,  ordinary  sane 
person.  The  effect  of  his  testimony  on  the 
subject  is  that  from  some  cause  unknown  to 
him  and  for  which  he  cannot  account,  h«, 
at  the  time  he  testified  in  this  case,  could  not 
remember  what  occurred  from  about  10 
o'clock  the  early  part  of  the  night  of  Decem- 
ber 2,  1910,  till  after  he,  late  In  the  evening 
of  the  next  day,  realized  tha't  he  was  in  the 
infirmary  with  his  throat  cut,  and  he  claim- 
ed that  he  had  been  struck  in  the  face  by 
the  side  of  the  nose  about  7  o'dodc  the  night 
before  by  said  Rogers  in  the  house  of  Mrs. 
Woodworth  and  in  the  presence  of  her  and 
her  daughter.  Bertha.  Rogers,  Mrs.  Wood- 
worth,  and  Bertha  testified  Rogers  did  not 
then  strike  him  as  claimed  by  him.  Then 
he  put  Dr.  F.  B.  Ross  on  the  stand  who  suf- 
ficiently showed  that  he  was  an  expert,  and 
he  was  asked  a  long  hypothetical  question 
purporting  to  recite,  from  appellant's  stand- 
point, all  of  the  testimony  tending  to  sustain 
his  contention,  and  then  the  said  doctor  was 
asked:  "If  you  know  in  your  professional 
and  scientific  mind  whether  the  action  of 
such  an  assault  comports  with  that  of  a 
sane  or  insane  mind?"  He  answered:  "Up 
to  the  time  of  injury  to  himself,  the  blow  on 
the  head,  I  will  say  there  would  be  no  ques- 
tion about  th*  Mundness  of  mind.    Now  it 
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is  possible  for  a  blow  of  that  kind  to  create 
a  concussion,  and  there  are  different  degrees 
of  concussion,  and  one  suffering  from  concus- 
sion might  do  acts  that  were  utterly  at  va- 
riance with  his  former  cliaracter."  He  fur- 
ther shows  in  his  testimony  tliat,  as  a  matter 
of  opinion.  It  was  a  very  dlfflcalt  question 
to  answer;  that  the  way  the  question  was 
put  there  were  two  possibilities — ^the  symp- 
toms related  In  the  question  were  symptoms 
of  a  concussion,  but,  on  the  other  hand,  an- 
gry and  ordinary  human  emotions  might 
prompt  the  same  thing.  Tluit  the  symptoms 
of  concussion  which  were  detailed  to  lilm  in 
the  question  were  not  explained  completely 
so  as  to  show  the  proper  effects  of  a  con- 
cussion, and  tliat  several  requisites  of  such 
effect  are  wholly  lacking  in  the  question. 
Thai  the  same  witness,  in  answer  to  the 
state's  hypothetical  question,  states  that  he 
would  answer  that  the  appellant  was  not  in- 
sane. 

Whart  Cnm.  BV.  vol.  1  (lOth  Ed.)  |  417d, 
says:  "In  all  cases  where  medical  exi)ertB 
are  called  as  witnesses,  their  testimony 
should  be  received  with  great  caution,  and 
like  opinions  from  neighbors  and  acquaint- 
ances should  be  regarded  as  of  little  weight 
if  not  well  sustained  by  reasons  and  facts 
that  admit  of  no  misconstmctlon,  and  sup- 
ported by  authority  of  acknowledged  credit 
And  in  all  cases  the  amount  of  reliance  to 
be  placed  upon  such  an  opinion  depends 
upon  the  means  of  Judging  of  the  mental 
condition  of  the  person,  and  the  facts  upon 
which  such  opinion  Is  based."  In  note  2 
dted  from  this  text  he  also  cites  with  ap- 
proval what  Judge  Maxwell  says  in  Burgo 
T.  State,  26  Neb.  639,  42  N.  W.  701:  "Ordi- 
nary medical  expert  testimony  in  regard  to 
insanity,  particularly  where  graduates  of 
different  schools  of  medicine  are  pitted 
against  each  other,  is  of  the  most  unrelia- 
ble character."  And  a  Mississippi  case,  Rns- 
sell  V.  State,  53  Miss.  367:  "It  was  said  that 
medicine  not  being  an  exact  science,  the  tes- 
timony of  a  medical  witness  on  the  question 
of  sanity  or  insanity  is  at  best  of  an  ex- 
ceedingly unsatisfactory  character,  and  is 
often  as  much  calculated  to  mislead  as  to 
guide  to  a  correct  conclusion." 

In  section  417e,  Mr.  Wharton  says :  "Thns, 
in  those  jurisdictions  where  the  right  and 
wrong  test  obtains  in  Insanity,  and  such  In- 
quiry is  permissible  and  proper,  the  fiict 
that  a  person  is  unable  to  discriminate  be- 
tween right  and  wrong  is  best  ascertained, 
not  by  the  opinion  of  any  medical  witness 
nor  by  any  medical  theory,  but  by  the  acts 
of  the  individual  himself.  And  such  acts 
and  conduct  on  the  part  of  one  accused  of 
crime,  showing  conclusively  that  he  bad  suf- 
ficient reason  to  contemplate  the  act  that  he 
did  and  its  consequences  at  the  time  he  did 
it,  are  of  more  value  as  evidence  on  the 
question  of  capacity  than  the  opinions  of 
witnesses,  however  learned  or  experienced 


they  may  be."  And  in  note  2  he  approves 
what  was  said  in  Rankin  v.  Rankin,  61  Mo. 
205:  "And  where  the  mental  capacity  U 
thoroughly  established  l>y  evidence  other 
than  by  hypothetical  reasoning  of  experts, 
their  mwe  speculation  on  the  subject  is  en- 
titled to  but  little  weight"  And  in  State 
V.  Hockett,  70  Iowa,  442,  30  N.  W.  742:  "And 
expert  testimony  in  a  prosecution  for  crime 
which  is  made  up  largely  of  mere  theory 
and  speculation,  and  which  suggests  mere 
possibilities,  ought  never  to  t>e  allowed  to 
overcome  clear  and  well-established  facts." 

In  the  recent  work  of  Legal  Medicine,  by 
Stewart,  S  142,  he  says:  "We  now  know  that 
insanity  is  a  disease  Just  as  much  as  ty- 
phoid fever,  and  tliat  frequently  we  can 
trace  its  rise,  progress,  culmination,  and  dls- 
appearanca  We  should  never  forget  this, 
but  treat  it  as  a  disease  and  those  suffering 
from  it  as  other  patients,  diagnosing  their 
symptoms  and  treating  them  as  sick  pieople 
requiring  the  best  of  care." 

14  Cyc.  385  defines  disease  as:  "Any  de- 
rangement of  the  functions  or  alteration  of 
the  structure  of  the  animal  organs;  a  morbid 
condition  resulting  from  some  functional  dis- 
turbance  or  failure  of  the  physical  function 
which  tends  to  undermine  the  constitution." 
All  of  the  authorities  on  Insanity  treat  it 
and  discuss  it  as  a  mmtal  disease — a  dis- 
ease, of  the  mind.  As  a  matter  of  &ct,  it 
is  a  mental  disease,  whatever  the  cause,  and 
however  long  or  short  the  duration.  Clear- 
ly so,  as  distinguished  from  a  disease  of  the 
hands  or  feet  or  lungs  or  stomach,  or  any 
other  disease  of  the  body  other  than  the 
mind.  Clearly,  in  our  opinion,  the  special 
charge  requested  by  appellant,  above  quoted, 
is  not  the  law  and  should  not  have  been 
given,  and  the  charge  complained  of  is 
correct  and  was  not  subject  to  the  criticism 
made  on  It  by  appellant  and  did  not  and 
could  not  have  prejudiced  appellant's  rights 
as  claimed  by  blm.  Code  Cr.  Proc.  1911,  art. 
743. 

[2t]  The  court  did  not  err  in  submitting 
only  the  second  count  in  the  indictment  The 
evidence  clearly  established  nighttime  bur- 
glary as  contradistinguisbed  from  a  daytime 
burglary,  and  the  court  charged  the  Jury  in 
effect  that  if  It  was  not  a  nighttime  bur- 
glary, submitting  the  requisites  thereof  for 
a  finding,  to  acquit  appellant  The  Jury  did 
not  fix  the  lowest  punishment  for  nighttime 
burglary,  but  fixed  a  higher  penalty. 

There  is  nothing  in  appellant's  contention 
criticising  the  charge  of  the  court  in  defin- 
ing murder  in  quoting  the  statutory  defini- 
tion thereof:  "Every  person  with  a  sound 
memory  and  discretion,"  etc.  The  record 
shows  that  the  court.  In  hearing  appellant's 
ground  of  Ills  motion  for  new  trial  attack- 
ing the  Juror  Lawrenson,  heard  evidence 
thereon,  and,  after  bearing  the  evldmce, 
overruled  the  motion.  No  error  la  shown  in 
this. 

The  Judgment  is  aflSrmed. 


Digitized  by 


Google 


1068 


151  SOUTHWBSTBEN  REPOBTBE 


CTex. 


BTRD  T.  STATE. 

(Cotirt  of  Criminal  Appeals  of  Texas.     Not. 

18,  1912.     Rehearine  Denied 

Dec.  18,  1912.) 

1.  Cbiuinal  Law  (J  101»)— Coubts— Jubis- 
MCTioN— Transfer  of  Caoses. 

A  transfer  of  a  prosecution  under  an  in- 
dictment returned  in  the  district  court  for  pur- 
suing the  occupation  of  selling  intoxicating  liq- 
uors in  local  option  territory  to  the  county 
court  is  properly  denied. 

[B3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  19&-205 ;  Dec.  Dig.  S  101.*] 

2.  Indictment  and  Information  (S  87*)  — 
SxATtTTOBY   Ofsbnsk»— Requisites   of  In- 

DIcniXNT. 

An  indictment  charging  the  commission  of 
a  statutory  offense  subsequent  to  the  passage  of 
the  statute  need  not  contain  the  allegation  that 
the  offense  was  committed  subsequent  to  the 
passage  of  the  statute,  and  the  indictment  is 
good  on  its  face. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ig  244-255;  Dec. 
Dig.  S  87.*] 

3.  IHTOXICATINQ  IdQUOBS  (J  205*)  —  PURSU- 
ING THE  Occupation  of  Selling  Liquors 
IN  Local  Option  Tebbitoby— Indictvknt 

— RJEQUIBITKS. 

Under  the  Code,  proriding  that  an  indict- 
ment need  only  allege  the  facts  which  will 
enable  accused  to  plead  the  judgment  given  on 
it  in  bar  of  any  prosecution  for  the  same  of- 
fense, an  indictment  alleging  that  accused  on  or 
about  October  5,  1910,  unlawfully  pursued  the 
occupation  of  selling  intoxicating  liquor,  and 
on  a  given  date  made  a  sale  to  one  man  and  on 
a  different  date  a  sale  to  another  man,  and 
that  during  the  months  of  June,  July,  August, 
September,  October,  November,  and  December, 

1910,  and  January,  February,  March,  and  April, 

1911,  all  anterior  to  the  filing  of  the  indict- 
ment, made  sales  to  persons  to  the  grand  jury 
unknown,  is  not  defective  for  not  alleging  that 
during  all  the  time  accused  continued  to  pur- 
sue the  business. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  225;    Dec.  Dig.  S  205. •} 

4.  iNTOnOATING    LiQUOBS    (g    148*)— "PtHlSU- 

iNO  THB  Business  of  Selling  Intoxicat- 
ing LlQUOBS." 

The  offense  of  pursuing  the  business  of 
selling  intoxicating  liquors  in  local  option  ter- 
ritory is  a  distinct  offense  from  that  of  making 
a  sale  of  intoxicating  liquors,  and  Is  a  felony. 

[E<d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  148.»] 

6.  Criminal  Law  (I  1091*)- Indorsement  on 
Indictment  of  witnesses— Bill  of  E2xckp- 

TIONS. 

Where  the  court,  in  approving  the  bill  of 
exceptions  complaining  of  the  denial  of  a  mo- 
tion to  require  the  state  to  indorse  on  the  indict- 
ment the  names  of  all  its  witnesses,  stated  that 
the  indictment  contained  the  Indorsement  of  wit- 
nesses who  were  all  of  the  main  witnesses,  the 
bill  presented  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  §§  2803,  2815,  2816,  2818,  2810, 
2823,  2828-2833,  2843,  2931-2933,  2943;  Dec. 
Dig.  §  1001.*] 

6.  Cbiminal  Law  (!  1166%*)— Rulings  on 
Challenges— Review. 

Where  no  objectionable  juror  served  in 
the  case,  accused  could  not  complain  of  rulings 
on  challenges  to  jurors. 

[Ed.  Note. — ^F>or  other  cases,  see  Criminal 
li«w.  Cent  Dig.  i§  3114-3125;  Dec.  Dig.  { 
1166%.*] 


7.  Cbiional  Law  ({  ?30*)— Iupbofeb  Abou- 
HENXS  OF  Pbosecutino  Attobnet— CoBnEC- 
tion  bt  Court. 

Where  accused  objected  to  the  remarks  of 
the  district  attorney,  and  the  court  at  once 
reprimanded  him  and  orally  directed  the  jury 
not  to  consider  the  remarks,  and  also  gave  the 
charge  requested  by  accused,  the  remarks  did 
not  call  for  a  reversal. 

[EM.  Note.— For  other  CQses,  see  Criminal 
Law,  Cent.  Dig.  {  1693 ;   Dec.  Dig.  {  730.*] 

8.  CsnaNAL  Law  (I  872*>— Pubsuino  Busi- 
ness OF  Selling  Liquob  in  Local  Optiok 
Tebbitobt— Evidence  —  Admissibilitt  — 
Other  Sales. 

Under  an  indictment  alleging  that  accused 
parsned  the  business  of  selling  liquor  in  local 
option  territory,  the  state  may  show  sales  of 
liquor  on  dates  other  than  the  date  mentioned 
in  the  indictment,  and  proof  of  sales  is  a  cir- 
cumstance to  show  that  accused  engaged  in  the 
business. 

[EM.  Note.— FV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  833,  834;   Dec.  Dig.  {  372.*] 

9.  CbiuiNAL  Law  (|°  1169*)— Etidkncc— Ma- 
terialitt. 

The  age  of  a  state's  witness  is  immaterial, 
and  the  mere  fact  that  a  witness  Is  permitted 
to  state  his  age  presents  no  error. 

[EM.  Note. — For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  i{  8068,  8137-3143;  Dec.  Dig. 
i  lie9.*] 

10.  Intoxicating  Liquobs  (|  233*)— Pubsu- 
iNo  Business  of  Selling  Liquob  in  Local 
Option  Tebbitobt— Evidence  —  Aoiassi- 

BILITT. 

Under  an  indictment  alleging  that  accused, 
on  or  about  a  designated  date,  pursued  the 
business  of  selling  liquor  in  local  option  terri- 
tory, and  that  in  enumerated  months  he  sold 
liquor,  the  state  was  properly  permitted  to  show 
the  amount  of  liquor  received  by  accused  and 
that  it  was  delivered  at  the  place  where  he 
carried  on  the  business. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
LiquorsTCent   Dig.  i|   29&-297,   298%;  Dec 

11.  Intoxicating  Liquobs  (|  235*) — Pubsu- 
iNG  Business  of  Selling  Liquob  in  Lo- 
cal Option  Tebbitobt— Etidknck— Admis- 
sibility. 

The  refusal  to  permit  accused,  charged 
witb  pursuing  the  occupation  of  selling  liquor 
in  local  option  territory,  to  show  that  it  was 
the  custom  of  patrons  of  his  place  of  business 
to  have  him  order  intoxicating  liquors  for 
them  was  proper  where  each  witness  called  to 
testify  was  permitted  to  state  whether  or  not  be 
had  requested  accused  to  order  liquor  for  him. 
[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  299;   Dec.  Dig.  {  235.*] 

12.  CBnaNAL  Law  (|  413*)  —  Etidenoe  — 

Hearsay  E<vidence. 

Where  accused  did  not  testify,  declarations 
made  to  third  persons  could  not  be  proved  be- 
cause self-serving. 

[EM.  Note.— S\}r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  928-935;   Dec.  Dig.  {  413.*J 

18.  Cbiminal  Law  (f  1059*)— lN8TBUcnoR»- 
Review — Objection»— Necessity. 

Under  Code  Or.  Proc.  1911,  art.  743,  pro- 
viding that  no  criminal  case  shall  be  reversed 
for  error  in  the  charge  unless  the  charge  was 
excepted  to  at  the  time  of  the  trial  or  in  the 
motion  for  new  trial  and  the  error  pointed  oat, 
an  exception  to  a  charge  in  a  criminal  case 
must  specifically  point  out  the  error,  and,  while 
the  complaint  to  the  charge  may  be  preserved  by 
bill  of  exceptions  or  by  a  ground  in  the  mo- 
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tlon  for  new  trial,  the  error  miut  be  apedfically 
pointed  oat. 

[£3d.  Note.— For  otiier  casea,  see  <Mminal 
Law,  Cent  Dig.  f  2671;    Dec.  Dig.  |  1059.*] 

DaTidson,  P.  J.,  dissenting  in  part. 

Appeal  from  District  Oourt,  Brown  Coun- 
ty; John  W.  Goodwin,  Judge. 

John  Byrd  was  conricted  of  crime,  and 
he  appeals.    Affirmed. 

Harrison  ft  Wayman,  of  Brownwood,  for 
appellant  O.  EX  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  pursuing  the  occupation  of 
selling  intoxicating  liquors  in  local  option 
territory,  and  his  punishment  assessed  at 
2%  years'  confinement  In  the  penitentiary. 

[1]  Appellant  mored  to  transfer  this  case 
to  the  county  court  This  was  decided  ad- 
versely to  the  contention  of  appellant  in  th6 
cases  of  Fitch  ▼.  State,  5S  Tex.  Cr.  R.  366, 
127  S.  W.  1040,  and  Mizell  v.  State,  69  Tex. 
Cr.  R.  226,  128  S.  W.  127. 

[2]  The  Indictment  is  also  assailed,  but  we 
do  not  deem  It  necessary  to  discuss  all  the 
grounds;  they  having  been  passed  on  so 
often  by  this  court  Mizell  r.  State,  50  Tex. 
Cr.  R.  226,  128  S.  W.  127;  Slack  v.  State, 
61  Tex.  Cr.  R.  362,  136  S.  W.  1073 ;  Dozler  v. 
State,  62  Tex.  Or.  R.  258,  137  S.  W.  679,  and 
cases  cited.  However,  appellant  assigns,  as 
an  additional  ground  to  those  heretofore 
passed  on,  the  ground  that  as  the  indict- 
ment charged  that  the  offense  took  place  on 
or  about  the  5th  day  of  October,  1010,  and 
the  law  under  which  he  was  prosecuted  only 
became  effective  July  10,  1009,  that  the  in- 
dictment is  invalid,  because  it  did  not  con- 
tain the  words  "and  subsequent  to  the  pas- 
sage of  the  law."  As  the  date  of  the  offense 
is  alleged  15  months  after  the  law  became 
effective,  no  such  allegation  was  necessary. 
Indictments  can  only  be  quashed  for  defects 
apparent  on  the  face  thereof,  and,  as  the  of- 
fense is  alleged  to  have  been  comrndtted  sub- 
sequent to  the  passage  of  the  law,  it  was  good 
on  its  face.  The  authorities  cited  by  appel- 
lant do  not  sustain  his  contention.  In  Ala- 
bama, from  which  state  a  number  of  cases 
are  cited  by  appellant  it  is  not  necessary  to 
allege  the  date  of  the  offense  unless  it  is  a 
material  ingredient  of  the  offense,  and  In 
that  state,  on  an  indictment  In  which  no  date 
was  alleged,  It  was  held  that  a  date  ought  to 
be  alleged,  or  the  indictment  make  it  mani- 
fest that  the  act  was  committed  subsequent 
to  the  passage  of  the  law.  In  this  case  a 
date  Is  alleged,  and  the  Indictment  charges 
the  offense  to  have  been  committed  subse- 
quent to  the  passage  of  the  law. 

In  the  case  of  Hodnett  v.  State,  66  Miss. 
26,  6  South.  518,  a  Mississippi  case  cited  by 
appellant  the  date  alleged  as  the  date  of  the 
i^mmlssion  of  the  offense  was  prior  to  the 
passage  of  the  law,  consequently  for  this  de- 


fect the  indictment  was  declared  Invalid.  In 
that  case  it  was  held  the  Indictment  must  al- 
lege the  offense  to  have  been  committed  sub- 
sequent to  the  passage  of  the  law.  This  in- 
dictment does  so  charge.  In  the  case  of 
State  V.  Massey,  97  N.  C.  465,  2  S.  E.  445, 
a  North  Carolina  case  cited  by  appellant 
the  law  as  amended  became  effective  Febru- 
ary 16th,  and  thereafter,  on  April  Ist  the 
pleader  in  the  indictment  did  not  allege  the 
elements  of  the  offense  as  defined  by  the 
amended  act  and,  the  indictment  having  al- 
leged the  offense  as  subsequent  to  the  pas- 
sage of  the  act  the  court  held  the  indictment 
bad  because  it  failed  to  allege  the  elements 
of  the  offense  at  the  alleged  date  of  the  com- 
mission thereof.  As-  hereinbefore  stated,  « 
none  of  the  cases  cited  by  appellant  sustain 
his  contention,  but  all  the  authorities  hold 
the  indictment  valid,  drawn  as  in  this  case 
on  that  issue. 

[3]  Appellant  further  cont^ids  that  as  the 
.indictment  alleges  "that  on  or  about  the  5th 
day  of  October,  1910,  the  appellant  did  then 
and  there  unlawfully  engage  in  and  pursue 
the  occupation  and  business  of  selling  intoxi- 
cating liquor  in  violation  of  law,  and  did, 
on  a  given  date,  make  a  sale  to  one  man, 
and  on  a  different  date  make  a  sale  to  an- 
other man,"  etc.,  and  that  during  the  months 
of  June,  July,  August  September,  October, 
November,  and  December,  1910,  and  January, 
February,  March,  and  April,  1911  (all  being 
anterior  to  the  filing  of  the  indictment),  did 
make  sales  to  persons  to  the  grand  jury  un- 
known," it  is  defective  in  that  it  did  not 
contain  an  additional  allegation  that  during 
all  that  time  appellant  continned  to  engage 
in  and  pursue  the  business  and  occupation. 
Having  alleged  that  appellant  on  a  given 
date  pursued  the  business  or  occupation,  this 
allegation  would  admit  proof  that  appellant 
was  engaged  in  such  occupation  within  any 
time  prior  to  the  presentment  of  the  Indict- 
ment within  the  period  of  limitation,  or,  in 
this  instance,  subsequent  to  the  enactment 
of  the  law,  covering  the  months  charged  in 
the  indictment  Cudd  v.  State,  28  Tex.  App. 
124,  12  S.  W.  1010;  Abrlgo  v.  State,  29  Tex. 
App.  148,  15  S.  W.  408;  Shuman  v.  State,  34 
Tex.  Cr.  R.  69,  29  S.  W.  160.  The  offense 
denounced  by  this  statute  Is  the  pursuing  ot 
a  business  or  occupation,  not  the  making  of 
a  sale,  but  evidence  that  sales  have  been 
made  Is  admissible  as  proof  going  to  show 
that  one  is  engaged  in  the  business,  and  the 
state  having  alleged  that  he  was  pursuing 
the  occupation  and  business,  and  adduced 
proof  as  to  sales  over  a  period  of  time  as 
tending  to  show  that  he  was  so  engaged,  if 
the  state  should  attempt  a  second  prosecu- 
tion covering  tbe  oame  period  of  time,  a  plea 
of  former  conviction  would  necessarily  be 
sustained;  but  having  once  made  a  proper 
allegation  that  he  was  pursuing  the  business 
and  occupation,  it  was  not  necessary  to  re- 
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peat  such  allegation  eadi  time  a  sale  was 
alleged  to  bare  been  made,  as  the  allegation 
mat  "he  on  or  about  a  given  date"  covered 
and  admitted  proof  over  a  period  prior  to 
the  filing  of  the  indictment  generally  for  the 
fuU  period  at  wlilch  the  law  has  fixed  a  limi- 
tation as  a  bar,  but  in  this  Instance  from 
and  after  the  law  became  effective  until  the 
filing  of  the  indictment  herein,  and  the  court 
so  limits  the  testimony.  Subdivision  6  of 
article  439,  Code  of  Criminal  Procedure; 
State  V.  WWte,  41  Tex.  64;  Wharton's  Prec- 
edents of  Indictments  and  Pleas,  9.  The 
indictment  in  this  case  follows  the  forms  in 
this  respect  as  laid  down  in  White's  Annotat- 
ed Penal  Code,  i§  156,  158,  159,  160,  162,  and 
163,  and  which  have  been  frequently  approv- 
ed by  tills  court  Our  Code  provides  that  the 
certainty  required  In  an  indictment  is  only 
such  as  will  enable  the  defendant  to  plead 
the  Judgment  that  may  be  given  upon  it  in 
bar  of  any  prosecution  for  the  same  offense, 
and  this  conviction  would  bar  any  further 
prosecution  of  appellant  for  the  offense 
charged,  under  the  evidence  adduced,  from 
and  after  the  law  beoame  effective  until  the 
date  of  the  filing  of  the  indictment  herein. 

[4]  The  indictment  In  this  case  charges  ap- 
pellant with  pursuing  the  business  or  occupa- 
tion of  selling  intoxicating  liquors,  and  Is  e 
distinct  offense  from  making  a  sale  of  intoxi- 
cating liquors,  and  Is  e  felony  in  this  state, 
and  the  court  did  not  err  in  so  holding. 
Fitdi  T.  State,  68  Tex.  Cr.  R.  366,  127  S.  W. 
1040. 

[I]  The  appellant  filed  a  motion  requiring 
the  state  to  Indorse  on  the  indictment  the 
names  of  all  its  witnesses.  The  court  over- 
ruled the  motion  and,  in  approvtug  the  bill, 
states  the  indictment  contained  the  following 
Indorsement:  "Found  on  the  testimony  of 
Ed  BlevuQs:  Names  of  witnesses:  Ed  Blev- 
ins,  A.  N.  Davenport,  Eliuer  Jones,  Tom 
Ward,  T.  B.  Speed,  Dan  Harris,  T.  A.  Mor- 
rison, L.  Ll  White,  G.  O.  Lockwood"— and  the 
court  states  these  were  ell  of  the  main  wit- 
nesses. As  thus  qualified,  the  bill  presents 
no  error.  Section  327,  White's  Ann.  Proc, 
and  authorities  cited. 

[I]  In  two  of  the  bills  defendant  com- 
plains of  being  required  to  exhaust  peremp- 
tory challenges  on  two  Jurors,  S.  F.  Haynea 
and  W.  O.  Churchill.  As  to  the  Juror 
Churchill,  be  did  not  serve  on  the  Jury,  was 
not  challenged  by  defendant,  but  was  chal- 
lenged by  the  state.  As  defendant  did  not 
exhaust  any  challenge  on  that  Juror,  and  he 
did  not  serve  on  the  Jury,  he  has  no  ground 
for  complaint  The  Juror  Hayues  answered 
that  he  had  an  opinion  formed  from  hear- 
say, but  such  an  opinion  would  not  Infiuence 
his  verdict;  that  he  had  talked  with  none 
of  the  witnesses.  This  Juror  was  challenged 
both  by  the  state  and  defendant,  and  did 
not  serve  on  the  Jury.  The  court  did  not 
err  in  his  ruling.  Subdivision  13  of  article 
673.     In  addition  to  this,  it  is  not  shown 


that  any  objectionable  Jxaot  served  In  the 
case. 

[7]  In  another  bill  It  is  shown  that  de- 
fendant objected  to  certain  remarks  of  the 
district  attorney,  and  the  court  at  once 
reprimanded  that  official  and  orally  instruct- 
ed the  Jury  not  to  consider  sudi  remarks, 
and  in  addition  to  this  he  gave  the  charges 
requested  by  defendant  in  this  respect,  and, 
under  such  circumstances,  the  remarks  were 
not  of  that  nature  that  would  call  for  a  re- 
versal of  the  case. 

[S]  There  are  a  number  of  bills  of  excep- 
tion objecting  to  the  court  permitting  wit- 
nesses to  testify  to  sales  of  whisky  on  dates 
other  than  the  date  named  in  the  indictment 
The  indictment  charged  that  appellant  pur- 
sued the  business  or  occupation  on  or  about 
the  5th  day  of  October,  and  eadi  sale  testi- 
fied to  was  a  circumstance  tending  to  show 
that  appellant  was  engaged  in  that  business. 
As  we  discussed  this  question  in  passing  on 
the  sufficiency  of  the  indictment,  we  do  not 
deem  It  necessary  to  do  so  again. 

[I]  In  another  bUl  it  is  shown  that  a  wit- 
ness for  the  state  was  asked  bis  age.  The 
age  of  the  witness  could  not  be  material  in 
this  case,  and  the  fact  that  he  stated  his 
age  presents  no  error. 

[10]  The  record  in  this  case  discloses  that 
appellant  from  on  and  after  June  9,  1911, 
signed  for  and  had  consigned  to  him  the 
following  shipments  of  intoxicating  liquor: 


June  9. 
June  22. 

June  29. 
June  30. 
July    a 

July  11. 

July  15. 
July  25. 

July  29. 


One  cask  of  beer,  weight  250  pounds. 
Two    boxes    of    liquor,    weight    110 

pounds. 
One  cask  of  beer,  weight  260  pounds. 
One  box  of  liquor,  weight  50  pounds. 
Two    boxes    of    liquor,    weight    100 

pounds. 
Two    boxes    of   liquor,    weight    100 

pounds. 
Box  ot  liquor,  weight  70  pounds. 
Two    boxes    of    liquor,    weight    100 

pounds. 
One  package  of  liquor. 


These  items  continue  on  tlirougb  the 
months  of  August,  September,  October,  No- 
vember, December,  January,  and  F^mary, 
showing  shipments  of  liquors  to  appellant 
in  quantities.  It  was  shown  that  appellant 
receipted  for  these  shipments,  and  that  dray- 
men during  these  months  delivered  packages 
to  appellant's  place  of  business.  In  admit- 
ting all  this  testimony  there  was  no  error, 
as  appellant  was  charged  with  pursuing  the 
business  or  occupation  of  selling  intoxicat- 
ing liquors,  and  it  was  permissible  for  the 
state  to  show  the  amount  of  liquors  received 
by  him,  and  that  it  was  delivered  at  the 
place  where  the  evidence  would  show  that 
appellant  carried  on  this  business. 

[11]  In  another  bill  it  is  complained  that 
the  court  refused  to  permit  appellant  to 
show  that  it  was  the  custom  of  patrons  ot 
his  place  of  business  to  have  appellant  or- 
der intoxicating  liquors  for  them.  The  court 
permitted  each  witness  called  to  testify 
whether  or  not  be  had  requested  appdlant 
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to  order  liquors  for  snch  witness,  and  It 
was  not  error  to  exclude  evidence  of  tbe 
"general  costom."  If  appellant  ordered  tbe 
tbe  liquors  be  received  for  otbers,  be  knew 
tbat  fact,  and  could  bave  bad  sucb  person 
summoned  to  testify  In  tbe  case. 

[12]  Wbat  tbe  defendant  may  bare  told 
anotber  person  would  be  but  a  self-serving 
declaration.  Inasmucb  as  tbe  defendant  did 
not  testify  in  tbls  case,  be  could  not  make 
evidence  for  blmself  by  proving  by  otbers 
tbat  on  a  given  occasion  be  bad  told  tbem 
certain  tblngs. 

[13]  Beginning  wltb  paragraph  21  up  to 
and  inclusive  of  paragraph  32,  complaints  of 
tbe  various  paragraphs  of  the  court's  charge 
are  criticised  in  the  following  language:  "Be- 
cause the  court  erred  in  charging  the  jury  as 
follows,  to  wit:"  Then  follows  a  paragraph 
of  the  charge.  No  error  Is  pointed  out,  nor 
attempted  to  be  pointed  out,  merely  tbe  par- 
agraph of  the  charge  being  set  out  in  bsec 
verba.  Wbat  is  the  object  and  purpose  of 
requiring  a  motion  for  new  trial  to  be  filed 
in  the  court  trying  tbe  case?  Is  it  not  to 
call  the  attention  of  tbe  trial  Judge  to  the 
error,  if  error  there  be,  that  be  may  correct 
his  mistake,  and  thus  avoid  the  necessity  of 
an  appeal?  Appellant  In  his  brief  cites  ns 
many  dvll  cases  In  which  the  Courts  of  Civil 
Appeals  and  our  Supreme  Court  bave  held 
tbat  in  dvll  cases  this  is  a  sufficient  assign- 
ment, and  that  in  the  assignments  of  error 
filed  later,  or  in  the  propositions  stated  un- 
der the  assignments  in  the  brief,  tbe  error 
may  then  be  spedflcally  pointed  out  for  the 
first  time,  and  asks  why  a  more  strict  rule 
should  be  enforced  and  applied  in  cases 
where  men's  lives  and  liberty  are  at  stake 
than  in  cases  where  mere  property  rights  are 
affected.  Upon  the  writer's  accession  to  tbe 
'  bench,  he  entertained  the  views  now  so 
forcibly  presented  by  appellant's  counsel,  and 
gave  voice  to  such  an  opinion  in  the  case  of 
Ryan  ▼.  State,  142  S.  W.  878,  and  we  feel 
even  now  tbat  there  is  no  Just  ground  to 
make  sucb  distinction  in  the  two  character 
of  cases,  but  tf  anything  a  more  liberal  rule 
should  be  applied  in  criminal  than  in  dvll 
cases,  for  life  and  liberty  are  far  more  dear 
to  an  individual  than  his  property  rights. 
Tet  tbe  Court  of  Criminal  Appeals  Is  not 
tbe  lawmaking  power  in  this  state,  and  it  is 
bound  by  sucb  rules  of  procedure  as  the 
lawmaking  body  may  prescribe;  and,  as  tbe 
Legislature  has  deemed  it  proper  to  provide 
different  rules  governing  appeals,  we  are 
not  to  pass  upon  the  wisdom  of  sucb  legisla- 
tion, but  merely  to  enforce  and  abide  the 
law  as  they  have  written  it  If  tbe  law  is 
wrong,  this  court  ought  not  to  be  requested 
nor  expected  to  ignore  or  change  the  law, 
but  application  should  be  made  to  the. law- 
making body.  In  Its  wisdom  tbe  Legislature 
has  seen  fit  to  prescribe  in  civil  cases  on  ap- 
peal that  the  charge  shall  be  deemed  to  bave 


been  excepted  to  without  any  exception  hav- 
ing been  taken. 

Artlde  1318  of  Sayles'  Revised  avll  Stat- 
utes 18D7  provides :  "The  charge  of  tbe  court 
shall  constitute  a  part  of  tbe  record,  and 
shall  be  regarded  as  excepted  to  and  subject 
to  revision  for  errors  therein,  without  the 
necessity  of  taking  any  bill  of  exception 
thereto."  Thus  it  is  seen  tbat  tbe  Legisla- 
ture has  provided  that  in  dvll  cases  tbe 
charge  of  the  court  is  subject  to  review  by 
tbe  appellate  court  although  not  excepted  to, 
and  this  permission  has  been  construed  by 
the  courts  to  be  a  command  to  revie\^  it 
under  such  circumstances,  even  though  un- 
excepted  to  if  the  error  be  sucb  as  it  might 
and  probably  did  work  an  injury.  Again 
article  1363  of  the  Revised  Civil  Statutes 
provides:  "Tbe  ruling  of  tbe  court  in  giv- 
ing, refusing  or  qualifying,  if  requested,  in- 
^structlons,  shall  Ce  regarded  as  excepted  to 
in  all  instances."  However,  the  reverse  of 
this  Is  the  rule  in  criminal  cases,  and  made 
so  by  legislative  enactments.  As  to  why 
they  prescribed  a  different  rule  Is  not  for 
us  to  theorize  over,  but  merely  to  obey.  It 
they  have  done  so.  And  by  reading  tbe 
Code  of  Criminal  Procedure  it  will  be  seen 
that  they  bave  provided  that  tbe  charge  of 
tbe  court  shall  not  be  regarded  as  excepted 
to,  but  it  requires  specific  complaint  to  be 
made,  and,  if  this  Is  not  done,  we  are  with- 
out authority  to  review  tbe  charge  of  tbe 
court  Article  743  of  tbe  Code  of  Criminal 
Procedure  provides  that  no  criminal  case 
shall  be  reversed  by  this  court  on  account  of 
error  in  tbe  charge  of  the  court  unless  the 
charge  was  excepted  to  at  tbe  time  of  the 
trial  or  in  the  motion  for  new  trial,  and 
tbe  error  pointed  out. 

As  hereinbefore  stated,  as  to  why  the  lieg- 
Islature  made  this  distinction  in  dvll  and 
criminal  cases  is  a  question  not  for  us  to  de- 
termine; that  they  have  made  it  is  manifest; 
and  that  they  had  authority  so  to  do  cannot 
be  denied,  and  this  court  feels  and  has  al- 
ways felt  bound  thereby.  Tbe  difference  In 
the  rules  thus  prescribed  is  best  illustrated 
by  stating  that  any  defect  in  a  charge  In  a 
dvll  case  may  be  reached  by  a  general  de- 
murrer or  exception,  and  the  specific  objec- 
tions to  the  charge  may  be  called  attention 
to  by  propositions  under  the  general  excep- 
tion, while  in  a  criminal  case  it  tokes  a  spe- 
cial exception  to  reach  the  error  in  the 
charge — the  exception  must  specifically  point 
out  tbe  error,  whether  saved  by  bill  of  ex- 
ception, or  by  a  ground  In  tbe  motion  for  new 
trial.  If  this  difference  in  procedure  is 
deemed  unwise,  application  should  be  made 
to  the  Legislature  to  change  it  And  this 
construction  is  not  of  recent  origin,  as  some 
seem  to  think.  Emphatic  attention  was 
called  to  it'  by  Judge  Davidson  in  the  case  of 
Qulntana  r.  State,  29  Tex.  App.  402,  16  S.  W. 
258,  26  Am.  St  R^.  730  (in  which  the  decl- 
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sions  are  collated  up  to  that  time),  and  the 
rule  there  prescribed  has  been  followed  In  an 
unbroken  line  o>f  decisions  now  for  more  than 
20  years.  In  that  case  he  said:  "The  pri- 
mary object  or  purpose  of  a  bill  of  exception 
reserved  to  a  charge  of  the  court  is  to  call 
the  attention  of  the  trial  Judge  to  the  par- 
ticular matter  complained  of,  so  that  he  may 
be  afforded  an  opportunity  to  correct  any  er- 
ror he  may  have  fallen  Into,  to  the  end  that 
the  rights  of  the  defendant  may  not  be  prej- 
udiced. A  general  exception  does  not  ac- 
complish this.  Another  reason  why  the  bill 
of  exception  should  point  out  specifically  the 
errors  complained  of  Is  to  enable  this  court 
to  ascertain  what  error  was  committed  with- 
out having  to  examine  other  portions  of  the 
record.  This  is  not  done  by  a  general  excep- 
tion. The  bill  must  be  so  certain  and  full  In 
Its  statements  that  the  errors  complained  of 
are  made  to  appear  by  the  allegations  of  the 
bill  itself."  And  we  want  to  reiterate  that 
while  the  complaint  to  the  charge  may  pe 
preserved  by  a  bill  of  exception  or  by  a 
ground  in  the  motion  for  new  trial,  bat  when 
It  Is  preserved  in  either  way,  the  error,  as 
stated  In  that  opinion,  must  be  specifically 
pointed  out  Sims  v.  State,  30  Tex.  App.  006, 
18  S.  W.  410;  Benavides  v.  State,  31  Tex.  Cr. 
K.  175,  20  a.  W.  369,  37  Am.  St  Rep.  799; 
Mayes  y.  State,  83  Tex.  Cr.  R.  42,  24  8.  W. 
421 ;  Heame  y.  State,  43  Tex.  Cr.  R.  436,  66 
S.  W.  773;  Hudson  v.  State,  44  Tex.  Cr.  R. 
288,  70  S.  W.  764. 

We  have  dted  no  case  decided  since  the 
writer  of  this  opinion  has  been  on  the  bench, 
but  to  disabuse  the  minds  of  some  that  this 
is  but  a  recent  rule  of  decision,  we  have  cited 
only  opinions  of  our  predecessors,  and  many 
more  could  be  collated.  Individually  the 
writer  thinks  the  rule  in  both  dvU  and  crim- 
inal cases  should  be  the  same  In  this  respect 
and  be  also  thinks  the  same  rules  of  proce- 
dure should  govern  on  appeal  whether  the 
case  is  a  felony  or  misdemeanor,  but  the  I/eg- 
Islature  has  otherwise  provided,  and  we  can- 
not undertake  to  legislate  by  Judicial  con- 
struction. In  the  present  day  and  time  when 
mudi  Is  being  said  about  simplifying  court 
procedure^  it  seems  to  him  that  some  one 
would  make  an  effort  to  have  the  Legislature 
provide  one  rule  of  procedure  on  appeal  ap- 
plicable alike  to  all  courts  and  to  all  cases, 
whether  civil  or  criminal,  felony  or  misde- 
meanor. We  have  said  this  much,  as  the 
Legislature  will  shortly  convene,  that  steps 
may  be  taken.  If  It  Is  desired,  to  have  the 
Legislature  take  action  on  these  matters. 
But  until  the  Legislature  is  prevailed  on  to 
act  the  law  as  written  by  them  will  be  ap- 
plied to  all  cases  on  appeal.  There  Is  no 
sound  reason  that  we  can  see  why  a  man, 
when  convicted  for  a  felony,  may,  after  ad- 


Joummeat  of  court  file  an  appeal  bond  and 
be  prohibited  from  so  doing  when  convicted 
of  a  misdemeanor ;  no  reason  why  in  a  felony 
case  he  should  be  granted  90  days  to  prepare 
and  file  a  statement  of  facts  and  bills  of 
exception,  and  only  20  days  In  case  of  a  mis- 
demeanor; no  reason  why  In  a  felony  case 
he  may  first  complain  of  the  diarge  of  the 
court  in  his  motion  for  new  trial,  and  not  be 
permitted  also  to  do  so  In  a  case  of  misde- 
meanor; no  reason  why  he  should  be  requited 
to  ask  a  special  diarge  to  cure  any  omlsshm 
in  the  charge  In  a  misdepieanor  case,  and 
not  be  required  to  do  so  in  case  of  a  felony ; 
no  reason  why  he  can  readt  any  error  In  the 
charge  of  the  court  In  a  Civil  caae  by  a  gen- 
eral exception,  or  in  fact  by  no  exception, 
and  yet  In  criminal  cases,  of  the  grade  of 
felony,  be  required  to  file  a  special  exception 
and  point  out  the  error,  and  be  absolutely 
denied  this  right  In  a  case  of  the  grade  of 
misdemeanor.  But  such  Is  the  law,  and,  so 
long  as  it  is  the  law.  It  will  be  respected  and 
followed,  and,  as  the  law  has  thus  been  writ- 
ten, we  cannot  consider  such  complaints  of 
the  charge  of  the  court  nor  the  failure  to 
give  the  special  charges  requested,  unless 
fundamental  error  be  presented,  and  this  law 
will  be  applied  to  all  alike  when  called  to 
our  attention  in  future. 

There  are  a  great  number  of  grounds  stat- 
ed In  the  motion  for  new  trial,  and  we  have 
carefully  reviewed  each  of  them  and  each 
bill  of  exception  filed  In  the  record,  and 
none  of  them  present  reversible  error.  Tbe 
evidence  in  the  case  shows  that  appellant  re- 
ceived a  very  large  amount  of  wlilsky,  shows 
a  number  of  sales,  and  evidence  of  each  sale 
was  admissible  as  tending  to  show  that  ap- 
pellant was  engaged  In  the  business  and  oc- 
cupation. Robinson  r.  State,  147  S.  W.  24o. 
The  testimony  as  a  whole  fully  supports  the 
verdict 

The  Judgment  Is  aflSrmed. 

DAVIDSON,  P.  J.  I  think  the  tadlctment 
should  charge  distinctly  and  afBrmatlvely 
that  the  alleged  sales  occurred  while  the  ac- 
cused was  pursuing  the  business  of  selling 
intoxicants.  The  statute  requires  that  at 
least  two  sales  be  made  while  the  accused 
party  is  engaged  In  the  prohibited  business 
of  selling  Intoxicants.  The  two  sales,  or 
more  sales,  would  not  be  sufficient  unless 
they  occur  while  the  party  was  engaged  in 
such  business. 

In  regard  to  the  procedure  relating  to  ex- 
ceptions to  charging  the  Jury,  I  have  hereto- 
fore written  to  some  extent  I  will,  when 
time  affords,  write  at  some  length  my  views 
of  such  practice  and  what  is  sufficient  unda 
the  present  statutory  provisions. 
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WARD  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nor.  IS, 
1912.     Rehearing  Denied  Dec.  18,  1912.) 

1.  Cbiminaz.  Law  (|  698»)— Conveyance— 
Absence:  or  Witnesses— Diligence. 

Accused  applied  Immediately  after  bis  ar- 
rest for  a  subiKBoa  for  a  witness  residing  in 
•another  county  to  appear  on  the  day  set  for 
trial  five  days  later.  The  sheriff  returned  the 
subpoena  unserved  on  the  ground  that  the  wit- 
ness could  not  be  found.  No  other  process 
was  attempted  to  be  procured,  thpugh  accused 
and  the  witness  had  been  together  after  the 
indictment  in  the  county  in  which  the  in- 
dictment was  found  and  the  case  was  set  for 
trial.  Held,  that  the  court  in  its  discretion 
properly  denied  a  continuance  because  of  want 
of  proper  diligence. 

[E}d.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  ff  1335-1341;  Dec.  Dig.  { 
598.*] 

2.  Assault  and  Battebt  (8  64*>— "Aggra- 
vated Assattlt"— Acts  Constituting. 

Pen.  Code  1911.  arts.  1008,  1009,  1011, 
1022,  define  an  assault  and  battery  and  declare 
that,  when  an  injury  is  caused  by  violence  to 
the  person,  the  intent  to  injure  is  presumed; 
that  an  assault  and  battery  may  be  committed 
by  the  use  of  anything  capable  of  inflicting 
the  slightest  injury ;  and  that  an  assault  be- 
comes aggravated  when  committed  In  the  house 
of  a  private  family.  Accused,  while  a  guest  at 
the  home  of  prosecutrix,  went  into  her  bed  at 
night  and  was  discovert  by  her  brother.  He 
claimed  that  he  had  recei^ved  her  permission  to 
come  to  her  bed,  and  that  he  roused  her  dur- 
ing the  night  by  touching  her  with  a  stick,  and 
that  she  then  awoke  and  opened  the  door  for 
him.  She  denied  that  she  bad  given  her  con- 
sent. Held,  that  he  was  properly  found  guilty 
of  aggravated  assault. 

[Bd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §J  75-78 ;   Dec.  Dig.  f  54.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  270-271,  539-C40 ;    vol.  8,  p.  7582.] 

8.  Cmminai.  Law  (f  1088*) — Questions  Re- 
vntWABUB— Abgument  of  State's  Attob- 
NBT— Bill  of  Ksceftionb. 

The  bill  of  exceptions  complaining  of  the 
argument  of  the  state's  attorney  must  show  the 
circumstances  under  which  the  argument  was 
made,  and  that  accused  requested  a  charge  di- 
recting the  jury  to  disregard  the  argument  and 
the  refusal  of  the  court  to  give  any  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  «  2746-2751,  2757,  2766, 
2782,  2802,  2899;   Dec.  Dig.  f  l68a*] 

4.  Criminal  Law  {|  721%*)— Argument  of 
Oounsei^Refebence  to  Absence  of  Wit- 
nesses for  Accused. 

The  state's  attorney  may  In  his  argument 
to  the  jury  comment  on  the  absence  of  a  wit- 
ness Tor  accused. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1673;   Dec.  Dig.  f  721%.*] 

6.  Cbiminal  Law  (§  1059*)— Questions  Bb- 
viEWABUB— Insteuctions--Objections. 
Where  a  special  charge  is  refused  and  ac- 
cused merely  excepts  thereto,  taking  a  bill  of 
exceptions  and  quoting  the  charge  without  giv- 
ing any  reason  why  it  should  have  been  given, 
and  in  the  motion  for  new  trial  merely  com- 
plains of  the  refusal  to  give  the  charge,  giving 
the  number  thereof  and  nothing  more,  the  court 
will  not  consider  the  question. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |  2G71:    Dec  Dig.  §  1059.  •] 


6.  CBiiaNAL  Law  (|  1069*)— Qubbtions  Be- 

VIEWABLE— InsTRUCTI0N8--ObJECTI0NS. 

In  a  misdemeanor  case  the  only  way  the 
charge  of  the  court  can  be  attacked  on  appeal 
is  by  specially  excepting  to  any  omission  there- 
in at  the  time  of  the  ^ving  of  the  charge,  and 
requesting  in  writing  a  charge  covering  the 
point,  and  specially  excepting  to  the  refusal  to 
give  the  requested  charge,  assigning  the  reasons 
why  the  court's  charge  shows  an  omission  and 
why  the  special  requested  charge  should  have 
been  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2671 ;   Dec.  Dig.  i  1059.»] 

7.  Indictment  and  Information   (S  189*)— 
Offenses  Included — Iabsbb  Offense. 

Under  Code  Cr.  Proc.  1911,  art  771,  pro- 
viding that  on  a  prosecution  for  an  offense 
consisting  of  different  degrees,  accused  may  be 
found  guilty  of  any  degree  inferior  to  that 
charged  in  the  indictment  and  article  772, 
subd.  2,  providing  that  an  assault  with  intent 
to  commit  any  felony  includes  all  assaults,  and 
article  837  providing  that  a  verdict  Is  not 
contrary  to  the  law  and  evidence  where  accused 
is  found  guilty  of  an  offense  of  an  inferior, 
grade  to,  but  of  the  same  nature  aa,  the  of- 
fense charged,  one  indicted  for  an  assault  with 
intent  to  rape,  and  for  an  attempt  to  have 
carnal  knowledge  of  a  female  without  her  con- 
sent, and  with  burglary  at  nighttime,  with  in- 
tent to  have  carnal  knowledge  of  the  female 
without  her  consent  may  he  convicted  of  ag- 
gravated assault 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  582-695 ;  Dec. 
Dig.  f  189.*] 

Appeal  from  District  Court,  Frio  County; 
J.  F.  MullaUy,  Judge. 

Joe  Ward  was  convicted  of  aggravated  as- 
sault, and  be  appeals.    Affirmed. 

Jno.  T.  Blvens,  of  Pearsall,  De  Montel  & 
Fly,  of  Hondo,  and  Hlcks  &  Hlcks  and  B. 
W.  Teagarden,  all  of  San  Antonio,  for  ap- 
pellant G.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

PRBNDERGAST,  J.  On  September  28, 
1911,  the  grand  Jury  of  Frio  county  indicted 
the  appellant  in  three  counts:  First  for  an 
assault  with  intent  to  rape  Annie  Lee  Bur- 
gin  ;  the  second  for  an  attempt  to  have  car- 
nal intercourse  with  her  without  her  con- 
sent, said  attempt  not  constituting  an  as- 
sault with  Intent  to  commit  rape ;  and  third 
with  burglary  at  night  of  the  house  of  T.  I. 
Burgin,  actually  occupied  as  a  private  resi- 
dence by  him  and  his  family,  without  bis 
consent,  and  with  intent  by  force,  etc.,  to 
have  carnal  knowledge  of  said  Annie  Lee 
Burgin  without  bet  consent,  she  not  being 
his  wife.  On  the  trial,  all  of  these  counts 
were  submitted  to  the  Jury,  and  so  was  an 
aggravated  assault.  The  Jury  convicted  ap- 
pellant of  aggravated  assault  and  fixed  his 
penalty  at  a  fine  of  $100  and  12  months  in 
Jail. 

It  is  unnecessary  to  give  any  extended 
statement  of  the  evidence.  It,  however, 
shows  tliat  the  appellant,  a  young  man  18 
or  19  years  old,  went  with  liis  cousin  to 
the  residence  of  T.  I.  Burgin  at  night  as 
the  guest  of  Burgin  with  the  avowed  pur- 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexe* 
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pose  and  Intent  on  the  part  of  appellant 
to  have  sexual  Intercourse  that  night  with 
Annie  Lee  Burgln,  the  young  daughter  of 
T.  I.  Burgln.  He  claims  and  testified  that, 
along  In  the  night  shortly  before  midnight 
and  before  he  and  bis  cousin  and  some  two 
brothers  of  the  girl  and  the  girl  herself  went 
to  bed,  he  had  a  private  Interriew  with  the 
girl  and  got  her  consent  to  have  sexual  In- 
tercourse with  him  that  night,  and  that 
about  2  o'clock  that  night,  after  having  made 
two  attempts  previously  to  reach  her,  be 
did  so  for  the  purpose  of  having  intercourse 
with  her  with  her  consent  The  testimony 
for  the  state,  by  the  girl  and  her  two  broth- 
ers, excludes  the  idea  that  appellant  had  the 
opportunity  or  procured  her  consent  Her 
mother  was  away  from  home.  The  girl  was 
the  only  female  of  the  family  present  that 
night  The  way  the  house,  the  beds,  and 
the  rooms  were  situated,  it  made  It  proper, 
if  not  necessary,  that  she  should  sleep  In 
the  rear  room  of  the  house,  the  other  mem- 
bers of  the  family  in  other  rooms,  and  one, 
if  not  two,  of  her  brothers,  with  the  appel- 
lant and  his  cousin,  on  beds  made  down  for 
them  respectively  on  the  front  gallery  of 
saldBurgln's  residence.  That  appellant  went 
into  the  room  where  the  girl  slept  for  the 
purpose  of  having  intercourse  with  her  is 
shown  without  question,  testified  to  by  ap- 
pellant, and  in  no  way  disputed.  Her  old- 
er brother,  whose  bed  was  on  the  gallery, 
liaving  had  his  suspicions  aroused  by  the 
acts  and  whispered  conversation  of  the  ap- 
pellant and  his  cousin,  listened  and  watched 
appellant's  movements,  and  when  appellant, 
for  the  second  or  third  time,  falsely  pretend- 
ing to  get  up  and  go  to  the  rear  of  the  house 
towards  where  the  girl  slept  for  the  purpose 
of  attending  to  a  call  of  nature,  heard  Iiim 
in  the  room  and  on  the  bed,  hearing  this 
by  the  crealis  of  the  bed,  hurriedly  arose 
from  his  l>ed  on  the  front  gallery,  went  back 
through  the  house,  opened  the  door  of  his 
sister's  room,  struck  a  match,  and  discov- 
ered the  appellant  in  bed  with  his  sister. 
This  brother  on  tills  point,  among  other 
things,  testified  that  when  he  pushed  the 
door  of  his  sister's  room  open  and  struck 
a  match  he  discovered  appellant  on  the  bed 
with  his  sister,  his  sister  being  on  the  front 
side  of  the  bed  and  appellant  on  the  back 
of  it;  that  appellant,  when  this  occurred, 
came  over  his  sister  and  she  jumped  up  and 
be  (the  witness)  holloed  for  his  father ;  that 
appellant  was  undressed,  only  having  on  his 
sliirt  and  drawers ;  that,  when  he  opened 
the  door  and  saw  appellant,  his  sister  was 
on  the  side  of  the  bed  between  him  and  the 
appellant,  the  appellant  being  on  the  far 
side  of  the  bed  next  to  the  window;  that 
appellant  was  then  leaning  with  his  right 
elbow  down,  facing  the  witness,  something 
like  he  was  trying  to  brace  himself  to  raise 
up,  or  to  brace  his  head  about  half  up; 
tliat  his  sister's  and  appellant's  heads  were 


at  the  same  end  of  the  bed ;  tbat  when  he 
struck  the  match  appellant  Just  came  roll- 
ing over  his  sister;  that  bis  sister  Jumped 
up,  but  appellant  got  up  before  she  did  and 
Jumped  out  and  ran  out  at  the  door.  That 
when  he  looked  in  he  could  not  tell  wheth- 
er appellant  was  touching  his  sister  in  any 
way  or  not ;  be  was  lying  close  to  her,  right 
by  the  side  of  her ;  he  could  not  tell  whether  • 
he  had  bis  bands  on  her  or  not;  that  hi» 
right  hand  was  like  this  (illustrating;  tliat 
he  could  not  tell  bow  his  left  hand  was; 
that  he  did  not  know  where  bis  other  hand 
was. 

On  this  point  Annie  Lee  Burgln  testified 
that  when  she  lay  down  on  the  bed  that 
night,  it  being  quite  late,  she  pulled  otC  her 
shoes  and  lay  down  on  the  bed  with  her 
clothes  on  and  went  to  sleep ;  that  when  her 
brother  holloed  she  felt  appellant  rolling 
over  her,  and  that  was  all  she  knew;  that 
she  felt  appellant  rolling  over  her.  Again 
she  testified  that,  when  she  was  awakened 
by  her  brother  holloing  and  striking  the 
match,  appellant  was  crawling  over  her  and 
that  was  the  first  thing  she  knew.  That 
appellant  went  over  her;  that  he  was  lying 
on  the  bed  between  her  and  the  window,  and 
that  he  Just  crawled  over  her ;  that  she  did 
not  know  whetbn  with  his  hands  and  feet 
or  not;  that  she  was  frightened  and  could 
not  say. 

Appellant  hUnself  testified,  among  other- 
tilings,  that  he  and  his  cousin  after  they  sup- 
posed Annie  Lee  Burgln's  brothers  were 
asleep  got  up  and  went  around  the  house 
and  located  where  the  girl  was  sleeping, 
and  that,  her  brother  having  detected  them 
around  there,  he  and  bis  cousin  came  back 
and  went  to  bed  again  on  the  gallery ;  that 
still  later,  supposing  her  brother  was  asleep, 
he  alone  got  up  and  went  around  to  the  win- 
dow where  the  girl  was  asleep;  that  he 
whispered  to  her  and  could  not  wake  her 
up ;  that  he  could  not  reach  her  and  had  to 
get  a  little  stick  and  touch  her,  call  her  at- 
tention, to  wake  her  up ;  and  tbat  when  she 
woke  up  she  rolled  over  on  the  side  of  the 
bed  close  to  the  window  and  be  had  some 
conversation  with  her,  and  that  she  later 
got  up  and  opened  the  door  of  the  room  for 
him,  and  that  he  went  in  that  way.  She 
disputed  all  of  that  testimony  by  appellant 
Again  appellant  testified  that,  after  he  and 
his  cousin  had  gone  around  and  peeped  in 
the  window  and  saw  where  the  girl  was 
sleeping,  they  came  back  to  bed,  and  that 
he  alone  got  up  the  third  time  aliout  1  or  2 
o'clock  and  went  to  the  window  and  whis- 
pered, supposing  she  was  asleep — she  made 
out  she  was  asleep,  if  she  heard  she  never 
answered — and  then  he  went  and  got  a  stick 
and  touched  her  and  she  awoke;  .that  he 
touched  her  with  a  stick ;  that  he  talked  to 
her  at  the  window  and  she  rolled  over  to 
the  window  close  to  him  where  they  whis- 
pered together  and  talked.    Th«n  he  dalms. 
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she  got  up  from  the  bed,  opened  the  door, 
and  he  went  into  the  room  and  got  on  the 
bed  from  that  way  and  not  through  the  win- 
dow. 

[1]  Appellant'8  first  complaint  is  that  the 
court  committed  reversible  error  in  overrul- 
ing bia  application  for  continuance  on  ac- 
count of  the  absence  of  his  said  cousin,  Mon- 
roe Ward,  who  was  with  him  on  the  night 
of  this  claimed  assault,  and  that  he  expect' 
ed  to  prove  by  him  that  they  were  together 
at  the  residence  of  the  prosecutrix  on  the 
night  of  the  alleged  assault,  and  that  Mon- 
ree  interviewed  the  prosecutrix  In  his  behalf 
and  obtained  her  consent  that  he  (appel- 
lant) should  on  that  night  have  Intercourse 
with  her  on  the  premises.  On  the  trial  ap- 
pellant testified  be  himself  interviewed  her 
and  got  her  consent  That  she  only  wanted 
to  see  his  cousin  before  she  went  to  bed. 

The  record  shows  that  the  appellant  was 
indicted  on  September  28,  1911,  the  indict- 
ment returned  Into  court  about  4  o'clock  that 
evening,  and  that  he  was  arrested  about  5 
of  the  same  evening,  and  that  he  Immediate- 
ly made  an  application  to  the  clerk  of  the 
court  for  a  subpoena  for  said  Monroe,  who 
resides  In  Medina  county,  to  appear  on  Oc- 
tober 3d  following,  being  the  day  on  which 
the  case  was  set  for  trial.  It  is  shown  that 
this  subpoena  was  promptly  issued  and  sent 
(mailed)  to  the  sherUI  of  Medina  county,  re- 
ceived by  him  the  next  day,  and  returned 
and  filed  before  the  case  was  called  for  tri- 
al, showing  that  the  witness  Monroe  Ward 
was  not  to  be  found  in  Medina  county.  The 
state  contested  by  affidavits  and  by  the  dis- 
trict attorney  the  diligence  for  this  witness, 
and  showed  that  the  appellant  and  his  said 
cousin,  Monroe  Ward,  were  together  In  the 
city  of  Pearsall  in  Frio  county,  where  the 
prosecution  was  had  and  indictment  found, 
and  that  they  were  so  together  in  Pearsall 
after  Indictment  found  and  the  case  had  been 
set  for  trial,  and  that  they  had  so  been  to- 
gether both  in  the  forenoon  and  afternoon  of. 
said  date  in  Pearsall.  Appellant  in  no  way 
disputed  the  contest  of  the  district  attorney 
or  in  any  way  disputed  the  affidavits  of  the 
parties  showing  the  facts  above.  Neither  did 
the  appellant,  in  his  motion  for  new  trial,  in 
any  way  contest  the  facts  set  up  by  the  dis- 
trict attorney  and  shown  by  affidavits  in 
opposition  to  bis  motion  for  continuance,  nor 
did  he  procure  the  affidavit  of  said  absent 
witness  to  what  he  would  testify,  nor  why 
he  was  not  present  on  the  trial.  Appellant 
is  not  entitled  in  law  to  a  first  or  any  other 
continuance.  It  is  all  in  the  discretion  of 
the  court  In  our  opinion,  there  was  no  er- 
ror by  the  court  in  overruling  this  motion 
for  continuance  nor  in  not  granting  a  new 
trial  because  thereof.  We  think  the  court 
was  clearly  Justified  in  holding  that  no  dili- 
gence was  used  to  procure  this  witness  and 
to  believe  that  he  was  not  present  by  the  con- 
sent, if  not  the  procurement  of  appellant 
hlmaelf  for  the  very  purpose  of  obtaining  a 


continuance  on  account  of  his  absence.  Be- 
sides, the  record  clearly  shows  that  the  cause 
was  called  for  trial  and  the  trial  begun  on 
October  3,  1911;  that  it  continued  until  some 
time  during  October  6th.  The  witness  is 
shown  to  have  lived  only  17  miles  from  Pear- 
sall, the  county  seat  of  Frio  county,  where 
the  trial  occurred.  The  return  of  the  sheriff 
of  Medina  county  on  the  process  Issued  to 
that  county  is  shown  to  have  been  made  on 
the  2d  day  of  October,  1011,  returned  and  fil- 
ed in  the  trial  court  October  3, 1911.  No  oth- 
er process  whatever  was  Issued,  nor  was  the 
attendance  of  the  witness  attempted  to  be 
procured  after  the  overruling  of  appellant's 
motion  for  a  continuance.  Doubtless,  if 
process  had  then  been  issued  for  the  witness 
to  Frio  county,  where  be  unquestionably  was 
when  the  subpoena  was  issued,  he  could  and 
would  have  been  obtained  in  the  first  in- 
stance if  he  had  not  been  run  off  and  kept 
away  by  the  appellant  tor  the  purpose  of 
procuring  a  continuance.  Or  if  other  process 
had  been  Issued  on  the  return  of  the  first 
he  would  have  been  secured  before  the  trial 
concluded.  GUes  v.  SUte,  148  S.  W.  317, 
and  authorities  therein  cited. 

[2]  Appellant's  next  contention  Is  that  the 
verdict  of  the  Jury  was  contrary  to  the  law 
and  the  evidence,  and  that  the  evidence 
does  not  show  that  the  appellant  committed 
any  assault  and  battery  on  the  prosecutrix, 
and,  if  so,  no  Intent  to  injure  her.  We  have 
given  the  substance  of  some  of  the  testimony 
on  this  subject  above  in  the  statement  of  the 
case.  That,  together  with  tlie  other  evidence 
In  the  case.  In  our  opinion  would  have  Justi- 
fied the  Jury  to  believe  and  find  that  the  ap- 
pellant did  commit  an  assault  and  battery 
upon  the  prosecutrix  In  the  house  and  resi- 
dence of  her  father.  No  charge  was  asked, 
and  none  given  on  circumstantial  evidence, 
and  no  complaint  whatever  in  any  way  made 
because  such  charge  was  not  given.  We 
think  the  whole  trend  of  the  testimony,  to- 
gether with  and  in  addition  to  that  stated 
above,  would  Justify  the  Jury  in  finding,  as 
stated  above,  that  an  assault  and  battery 
with  Intent  to  injure  was  committed  by  ap- 
pellant in  the  prosecutrix's  father's  house 
and  in  response  to  the  correct  and  specific 
charge  of  the  court  on  the  subject 

Our  statute  (P.  O.  art.  1008)  expressly  en- 
acts that  "the  use  of  any  unlawful  violence 
upon  the  person  of  another  with  intent  to 
Injure  him,  whatever  be  the  means  or  de- 
gree of  the  violence  used,  is  an  assault  and 
battery."  The  next  article  (1009)  is :  "When 
an  Injury  is  caused  by  violence  to  the  per- 
son, the  intent  to  injure  is  presumed. 
•  •  •  The  Injury  Intended  may  be  either 
bodily  pain,  constraint,  a  sense  of  shame,  or 
other  disagreeable  emotion  of  the  mind." 
Judge  White  in  his  note  (section  960,  P.  C.) 
says :  "In  assault  and  battery,  the  necessary 
act  viz.,  the  'use  of  violence  upon  the-  per- 
son of  another,'  is  easily  understood.  But 
the  necessary  'intent  to  injure  him'  is  not 
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80  easily  explained  by  an  aflBrmatlve  descrip- 
tion. StlU,  the  necessary  act  being  proved, 
the  necessary  Intent  to  injure  is  known  to 
exist  as  a  legral  necessity,  whether  we  can 
discover,  understand,  or  explain  It  or  not; 
80  that  the  two  concurring  will  constitute  the 
legal  injury  of  assault  and  battery,  unless  it 
be  shown  that  the  act  was  accidental  or  the 
intention  was  Innocent.  It  may  therefore  be 
said  that  practically,  In  legal  contemplation, 
the  proof  of  the  necessary  act  either  is  or 
carries  with  It  the  proof  of  the  necessary 
intention  to  injure,  so  as  to  constitute  the 
legal  injury,  unless  it  is  rebutted  by  evi- 
dence showing  tliat  the  legal  presumption 
should  not  be  Indulged,  which  may  not  be 
by  showing  an  absence  of  Intention  to  injure, 
but  by  showing  that  the  Intention  was  inno- 
cent with  which  the  act  was  done.  McKay  v. 
State,  44  Tex.  43."  The  least  touching  of 
another's  person  willfully  is  a  battery.  Nor- 
ton T.  State,  14  Tex.  387 ;  Johnson  v.  State, 
17  Tex.  516.  From  the  state's  evidence, 
there  can  be  no  doubt  that  the  Jury  were  au- 
thorized to  believe  that  appellant  went  into 
this  house  where  this  girl  was,  without  her 
consent,  to  commit  and  did  commit  an  as- 
sault and  battery  upon  her.  They  were  so 
authorized  to  find  from  appellant's  own  evi- 
dence, together  with  all  the  other  facts  and 
circumstances.  That  he  did  intend  to  com- 
mit an  assault  and  battery  upon  her  is  un- 
questfonable;  that  it  was  with  her  consent, 
or  without  it  and  with  intent  to  injure  her, 
was  correctly  submitted  by  the  court  and 
found  against  appellant  by  the  Jury. 

Again,  article  1011,  P.  C,  says:  "An  as- 
sault and  battery  may  be  committed  by  the 
use  of  any  part  of  the  body  of  the  person 
committing  the  offense,  as  of  the  hand,  foot, 
head,  or  by  the  use  of  any  inanimate  object, 
as  a  stick,  knife,  or  anything  else  capable 
of  inflicting  the  slightest  Injury,  or  by  the 
use  of  any  animate  object,  as  by  throwing 
one  person  against  another,  or  driving  a 
horse  or  other  animal  against  the  person." 
Then  article  1022,  P.  O.,  prescribes:  "An  as- 
sault or  battery  becomes  aggravated  when 
committed  under  any  of  the  following  cir- 
cumstances: Subdivision  3.  When  the  per- 
son committing  the  ofTense  goes  Into  the 
house  of  a  private  family  and  is  there  guilty 
of  an  assault  and  battery." 

An  assault  and  battery  ipso  facto  is  an 
aggravated  assault  when  the  house  of  a 
private  family  is  entered  and  it  is  commit- 
ted therein.  State  v.  Cass,  41  Tex.  562.  As 
stated  above,  In  our  opinion  the  evidence 
Justified  the  jury  to  find  the  appellant  guilty 
of  an  aggravated  assault  and  battery.  The 
above  disposes  also  of  appellant's  complaint 
that  the  court  erred  in  submitting  to  the 
Jury  at  all  the  offense  of  aggravated  assault. 

[3]  Appellant  has  two  bills  of  exceptions 
compjaining  of  certain  remarks  of  the  state's 
attorney  in  argument  before  the  Jury,  quot- 
ing a  very  brief  statement  of  what  the  at- 


torney said,  which  Is  complained  of.  The 
bills  and  neither  of  them  show  the  status 
of  the  case,  the  occasion  for  the  argument, 
nor  anything  else  connected  with  It,  except 
merely  and  simply  that  he  complained  of  cer- 
tain language  in  argument  by  the  state's  at- 
torney to  the  Jury.  We  have  frequently 
recently  passed  upon  these  questions  and  an- 
nounced the  law  as  we  find  it  settled  for 
many  years  that  in  a  misdemeanor  case,  and 
even  In  felony  cases.  It  is  necessary  for  the 
bills  to  show  the  circumstances  under  which 
such  remarks  are  made.  This  character  of 
bills  are  Just  like  any  other,  and  they  must 
conform  to  the  rules  many  years  ago  laid 
down  by  tliis  court  and  adhered  to  before 
we  can  consider  such  questions.  Section  857, 
p.  557,  and  sectton  1123,  p.  732,  of  White's  C. 
C.  P.,  where  some  of  the  cases  and  rules 
are  cited.  Besides,  appellant  is  not  shown 
to  have  requested  any  written  charge  to  the 
Jury  to  disregard  such  remarks,  and  the 
court  'did  not  refuse  any  such  charge.  Clay- 
ton .V.  State,  149  S.  W.  119.  It  is  unneces- 
sary to  cite  the  many  other  cases  to  the  same 
effect 

[4]  As  to  the  state's  comment  upon  the  ab- 
sence of  appellant's  witness,  his  cousin  Mon- 
roe Ward,  there  was  no  reversible  error, 
even  if  a  charge  had  been  asked  because  of 
the  state's  attorney  so  commenting.  Sweeney 
V.  State,  146  S.  W.  888,  and  cases  therein 
dted. 

[tl  The  rule  is  so  well  and  so  long  estab- 
lished In  this  state  and  uniformly  adhered 
to  that  where  a  special  charge  is  requested 
and  the  court  refuses  It,  and  the  appellant 
merely  excepts  thereto,  taking  a  bill  and 
quoting  such  charge,  without  giving  any 
reason  therMn  showing  why  it  should  tiave 
been  given  or  was  called  for,  and  in  the 
motion  for  new  trial  merely  complaining 
that  the  court  erred  in  refusing  to  give  such 
special  charge,  giving  the  number  thereof 
and  nothing  more,  that  this  court  will  not 
consider  such  assignment,  we  deem  It  unnec- 
essary to  again  discuss  the  question.  See 
Byrd  v.  State,  161  S.  W.  1068,  this  day  decid- 
ed and  the  cases  therein  cited;  Ryan  ▼. 
State,  142  S.  W.  878;  Berg  v.  State,  142  S. 
W.  884;  Perkins  v.  State,  144  S.  W.  244; 
Giles  V.  State,  148  S.  W.  320,  where  many  of 
the  cases  are  collated.  This  disposes  of  sev- 
eral complaints  of  appellant  which  are  only 
so  stated,  as  shown  by  the  record. 

[6]  It  is  also  so  well  established  and  so  long, 
in  this  state,  by  the  uniform  decisions  that 
in  a  misdemeanor  case  the  only  way  the 
charge  of  the  court  can  be  successfully  at- 
tacked or  assailed  is  by  specially  excepting 
to  any  omissions  therein  at  the  time  the 
charge  is  given,  and  then  requesting  In 
writing  written  charges  covering  the  point 
and  specially  excepting  to  the  refusal  to  give 
such  charges  as  refused,  assigning  the  prop- 
er reasons  why  the  court's  charge  shows  an 
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omission  and  why  tbe  special  charge  request- 
ed should  be  given  covering  the  point,  that 
vre  deem  It  unnecessary  to  take  up  appellant's 
complaint  in  this  way  to  some  features  of  tbe 
court's  charge.  Giles  v.  State,  148  S.  W. 
320;  Perkins  t.  State,  supra;  Mealer  v. 
State,  146  S.  W.  354. 

[7]  The  only  other  question  raised  and 
necessary  to  be  decided  is  appellant's  con- 
tention that  the  Indictment  herein  did  not 
authorize  the  court  to  submit  to  the  Jury  in 
its  main  charge  the  question  of  aggravated 
assault  and  battery,  on  the  statute  so  provid- 
ing above  quoted,  because  there  was  no  al- 
legation in  either  of  the  counts  in  the  indict- 
ment charging  that  an  assault  and  battery 
was  committed  in  a  private  residence.  Both 
the  statute  and  the  uniform  decisions  of 
this  court  thereunder  are  expressly  against 
appellant  and  need  no  discussion.  Article 
771,  C.  C.  P.,  is:  "Where  a  prosecution  is 
for  an  offense  consisting  of  different  degrees, 
the  Jury  may  find  the  defendant  not  guilty 
of  tbe  higher  degree  (naming  it),  but  guilty 
of  any  degree  inferior  to  that  charged  In  the 
Indictment  or  Information."  And  tbe  next 
article  is:  "The  follovrlng  offenses  Include 
different  degrees:  Subdivision  2.  An  assault 
with  intent  to  commit  any  felony,  which  in- 
cludes all  assaults  of  an  inferior  degree." 
And  article  837,  O.  C.  P.,  prescrlt)es  on  what 
grounds  a  new  trial  may  be  granted  and  for 
no  other.  Subdivision  9  says:  "Where  the 
verdict  is  contrary  to  law  and  evidence.  A 
verdict  is  not  contrary  to  the  law  and  evi- 
dence, within  tbe  meaning  of  this  provision, 
where  the  defendant  is  found  guilty  of  an 
offense  of  inferior  grade  to,  but  of  the  same 
nature  as,  the  offense  proved."  See  Lacoume 
V.  State,  143  8.  W.  626,  and  cases  therein 
dted. 

Tha  Judgment  is  affirmed. 


SNBLL   V.    HAM. 

{Court  of  OvU  Appeals  of  Texas.     Amarillo. 

Nov.  16,  1912.    Rehearing  Denied  Dec. 

14,  1912.) 

1.  Appeal  and  Ekrob  (f  76*)— Finai.  Judo- 
ice  nt. 

The  fact  that  a  judgment  was  entered  nnnc 
pro  tune  did  not  affect  its  finality. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,   Cent   Dig.   {|  426-443;    Dec.   Dig.    { 

2.  Parent  and  Child  ({  8*)— Parents  Need- 
ed TO  SuFPOBi— Contract  fob  Necessa- 
ries. 

A  parent  is  under  a  legal  and  moral  duty 
to  support  minor  children ;  and  while  he  can 
only  be  charged  for  necessaries  furnished  by  a 
stranger  for  his  minor  child  by  his  express  or 
implied  promise  to  pay,  snch  promise  may  be 
inferred  from  his  legal  doty  to  furnish  neces- 
saries. 

[Kd.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  fi  33-62 ;    Dec.  Dig.  |  3.*] 


8.  Parent  and  Ohild  (|  8*)  — Actions 
Against  Parent— Instructions— Pbomibk 
TO  Pat. 

In  an  action  against  a  father  for  wearing 
apparel  furnished  to  a  minor  child,  the  court 
charged  that,  to  entitle  plaintiff  to  recover,  the 
jury  must  find  an  express  or  implied  authority 
given  by  defendant  to  his  children  at  the  time 
of  the  purchase  to  pay  plaintiff  therefor,  and 
that  there  mast  have  been  an  express  promise 
by  defendant  to  plaintiff  at  the' time  of  the 
purchase  to  make  defendant  responsible  for  pay- 
ment for  goods  received  by  his  children  other 
than  necessaries  of  life.  Held,  that  the  charge 
was  erroneous,  having  omitted  consideration 
of  whether  the  articles  furnished  the  children 
were  necessaries,  and  not  stating  what  would 
constitute  an  express  or  implied  promise,  and 
it  was  also  calculated  to  impress  the  jury  that 
explicit  evidence  of  a  promise  was  essential. 

[EM.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  33-^ ;   Dec.  Dig.  {  3.*] 

4.  Pabent  and  Child  (J  3*)  —  Support  of 
Minor    Children- LiABiLiTr   fob    Neces- 

BABIBB. 

If  articles  furnished  to  minor  children 
were  reasonably  necessary  for  their  support 
and  comfort,  the  father's  promise  to  pay  there- 
for would  be  inferred,  in  absence  of  a  showing 
that  he  was  ready  to  himself  supply  the  chil- 
dren therewith. 

[Bid.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  ft  33-62;    Dec.  Dig.  f  3.*] 

5.  Pabent  and  Child  (|  3*)— Suppobt  o? 
Minor  Children— Parent's  IiIabilitt. 

To  charge  a  parent  with  payment  for  ai^ 
tides,  other  than  necessaries,  furnished  minor 
children,  the  children  must  have  been  express- 
ly authorized  by  the  father  to  purchase  them, 
or  he  must  have  permitted  their  purchase  with 
knowledge  thereof,  leading  the  seller  to  believe 
that  they  were  purchased  with  bis  consent,  or 
must  have  expressly  agreed  to  pay  for  them ; 
and  this  is  true,  whether  the  child  had  been 
emancipated  or  not,  if  the  seller  did  not  know 
thereof. 

[M.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  Sf  33-«2 ;   Dec.  Djg.  i  8.*] 

6.  Parent  and  Child  (f  3»)— Parent's  Ija- 

BIUTT. 

If'  goods  furnished  a  minor  child  were 
necessary,  so  that  the  law  would  imply  the 
parent's  promise  to  pay  therefor,  his  knowl- 
edge that  the  seller  expected  him  to  pay  would 
be  immaterial,  on  his  liability. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  »  33-62;  Dec.  Dig.  {  8.*] 

7.  Parent  and  Child  (|  8*lh-PARENT'B  Lia- 
BiLiTT — ^Necessaries  for  Childben. 

It  was  error  not  to  charge,  in  an  action 
against  a  parent  for  clothing  furnished  a  minor 
child,  that  direct  and  positive  evidence  was  not 
necessary  to  prove  defendant's  promise  to  pay 
for  such  necessaries. 

[EM.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  33-62 ;  Dec.  Dig.  f  3.*] 

8l  Contracts    (|     108*)— Emancipation     of 

Child — Public  Polict. 

An  agreement  by  a  parent  to  emancipate 
his  minor  children,  so  as  to  relieve  himself  of 
their  support  for  necessaries,  is  invalid,  as  con- 
trary to  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  498-503,  505,  507,  500-510%; 
Dec.  Dig.  i  108.*]  • 

Error  from  Crosby  County  Court;  Pink 
U  Parish,  Judge. 

Action  by  R.  M.  Snell  against  C.  D.  Ham. 
Judgment  for  defendant,  and  plaintiff  brings 
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error.     Reversed,    and   remanded   for   new 
trial. 

J.  W.  Burton,  of  Crosbyton,  for  plaintiff 
In  error.  R.  A.  Sowder  and  D.  W.  Puckett, 
both  of  Lubbock,  for  defendant  In  error. 

HUFF,  0.  J.  R.  M.  Snell,  plaintiff  In  error, 
sued  C.  J>.  Ham,  defendant  in  error,  on  an 
open  account  for  $124.10,  In  the  Justice  court, 
and  obtained  Judgment  therefor  In  said  court, 
from  which  Judgment  defendant  appealed  to 
the  county  court  of  Crosby  county,  and  upon 
trial  In  that  court,  January  26,  1911,  Judg- 
ment was  rendered  that  the  plaintiff  take 
nothing  and  defendant  recover  bia  costs,  from 
which  Judgment  plaintiff  brings  the  case  to 
this  court  on  petition  and  bond  for  writ  of 
error. 

The  account  Is  for  wearing  apparel  fur- 
nished defendant's  three  boys,  John,  Orvln, 
and  Julius,  who  at  the  opening  of  the  account 
were  12, 13,  and  15  years  of  age,  respectively. 
The  account  was  opened  July  28,  1909,  and 
closed  August  13, 1910,  and  appears  to  be  for 
wearing  apparel,  such  as  hats,  caps,  shoes, 
shirts,  pants,  gloves,  rompers,  and  the  like. 
At  the  time  the  first  items  were  purchased 
and  charged,  defendant  and  his  boys  were 
present  In  the  store,  and  the  goods  selected 
and  delivered  while  all  were  present.  At  that 
time  the  defendant  told  plaintiff  to  keep  the 
boys'  account  separate  from  his,  as  the  boys 
were  going  down  east  to  pick  cotton,  and  he 
wanted  to  make  the  boys  pay  their  own  ac- 
count During  the  running  of  the  account 
the  defendant  was  frequently  in  the  store 
when  the  boys  got  the  goods,  and  at  no  time 
did  he  forbid  or  object  to  the  plaintiff  making 
sale  of  goods  to  the  boys,  or  notify  plaintiff 
he  would  not  pay  for  them.  Plaintiff  did 
charge  the  Items  which  the  boys  got  on  the 
daybook  or  blotter  separately  from  those 
purchased  by  the  defendant  for  himself,  but 
in  carrying  the  Items  to  the  ledger  the  in- 
dividual purchases  for  himself  personally  and 
for  the  boys  were  charged  to  the  account  of 
the  defendant.  Before  starting  .the  account, 
the  boys  with  their  father  had  purchased 
goods,  and  the  father  sometimes  paid  for 
them,  and  sometimes  the  boys  paid  for  them. 
Defendant  testified  at  the  trial  in  January, 
1911,  the  boys  bad  been  away  from  home 
about  two  years.  He  could  not  control  them 
and  let  them  do  whatever  trading  or  any- 
thing else  they  wanted  to.  He  said  they 
would  break  him  up  if  he  tried  to  keep  them, 
and  that  he  never  told  Mr.  Snell  he  would 
pay  the  boys'  account  If  they  did  not,  but 
supposed  he  looked  to  them  for  the  money. 
Plaintiff  testified  that  he  looked  to  the  de- 
fendant for  .the  bUl,  and  did  not  know  that 
the  boys  were  not  at  home  living  with  their 
father.  It  is  shown  that  Orvln  worked  for 
a  Mr.  Hendricks  In  the  spring  of  1910,  and 
received  the  pay,  and  that  his  father  never 
called  on  Mr.  Hendricks  for  the  money.  De- 
fendant's wife,  the  mother  of  the  boys,  was 
adjudged  insane  and  sent  to  the  asylum  in 


the  spring  of  1909.  The  above  Is  believed 
to  be  a  sufBcient  statement  of  the  case  in 
order  to  understand  the  questions  discussed. 

[1]  First.  We  overrule  appellee's  motion  to 
dismiss  the  petition  for  writ  of  error,  based 
on  the  ground  that  the  Judgment  appealed 
from  Is  not  final,  and  failed  to  dispose  of  the 
Issues.  The  fact  that  it  was  a  nunc  pro 
tunc  Judgment  does  not  affect  Its  finality. 
The  county  court  had  the  power  and  author- 
ity to  enter  such  Judgmeot. 

[2]  Second.  The  appellant  complains  of  the 
court's  charge  In  the  first,  second,  and  third 
assignments  of  error.  In  some  of  the  par- 
ticulars pointed  out  by  the  assignments,  we 
believe  the  charge  complained  of  to  be  er- 
roneous, and  to  have  Injuriously  affected  the 
rights  of  the  plaintiff  In  error,  "The  English 
authority  Is  strong  to  the  point  that  a  father 
can  never  be  liable  for  necessaries  furnished 
his  children,  unless  he  has  expressly  or  fnt- 
pliedly  authorized  the  child  to  purdiase 
them,  or  expressly  or  impliedly  contracted 
to  pay  for  them.  There  Is  no  legal  obligation 
on  a  parent  to  maintain  his  child  independent 
of  the  statutes,  and  therefore  a  third  person, 
who  may  relieve  the  latter,  even  from  abso- 
lute want,  cannot  sue  the  parent  for  reason- 
able remuneration,  unless  he  expressly  or 
impliedly  contracted  to  pay.  The  mere  moral 
obligation  on  a  parent  to  maintain  his  child 
affords  no  legal  inference  of  a  iH-omlse  to 
pay  a  debt  contracted  by  him,  even  for  neces- 
saries. Some  American  authorities  have 
gone  almost.  If  not  quite,  as  far  as  the  Eng- 
lish rule."  Note  to  Bennett  v.  GlUette,  74 
Am.  Dec.  T79.  In  the  ease  of  Moore  v.  Moore, 
31  S.  W.  533,  It  was  there  said,  on  page  534: 
"It  Is  the  common  law  that  a  father  who  sup- 
ports his  child  has  no  claim  for  Indemnity 
against  the  latter's  estate.  His  legal  duty 
to  support  them  is  well  recognized  In  this 
state" — dtlng  Bell  v.  Schwartz,  56  Tex.  357 ; 
Kendrick  v.  Wheeler,  85  Tex.  252,  20  S.  W. 
44;  Fowlkes  v.  Baker,  29  Tex.  137,  94  Am. 
Dec.  270.  As  we  understand  the  decisions  of 
the  court  of  our  state,  the  English  rule  as 
above  set  out  Is  not  followed  in  this  state. 
Fowlkes  V.  Baker,  supra. 

We  quote  from  Porter  v.  Powell,  79  Iowa, 
151,  44  N.  W.  295,  7  L.  R.  A.  176»  18  Am.  St 
Rep.  353,  an  opinion  by  the  Iowa  Supreme 
Court,  which  we  think  announces  the  rule 
more  in  consonant  with  the  rule  as  we  under- 
stand It  In  this  state.  That  court  quotes  from 
5  Wait,  Act  &  Def.  60,  the  following:  "The 
duty  of  parents  to  support,  protect  and 
educate  their  offspring  is  founded  upon  the 
nature  of  the  connection  between  them.  It 
Is  not  only  a  moral  obligation,  but  It  is  one 
which  Is  recognized  and  enforced  by  law. 
*  •  •  In  order  to  hold  persons  liable  In 
any  case  for  goods  furnished,  their  actual 
authority  for  the  purchases  must  be  shown, 
or  circumstances  proven  from  whldi  such 
authority  may  be  Implied.  *  *  •  The  le- 
gal obligation  of  parents  In  respect  to  sup- 
port extends  only  to  those  things  whldi  are 
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necessary,  and  if  a  parent  refuses  or  neglects 
to  provide  such  things  for  his  child,  and 
they  are  supplied  by  a  stranger,  the  law  will 
Imply  a  promise  on  the  part  of  the  parent  to 
pay  for  them."  That  conrt  then  says: 
"Without  further  citation  of  authorities,  we 
announce  as  our  conclusion  that  It  Is  the 
legal  as  well  as  moral  duty  of  the  parent  to 
furnish  necessary  support  to  their  children 
during  minority;  that  a  parent  cannot  be 
charged  for  necessaries  furnished  by  a  stran- 
ger for  his  minor  child,  except  upon  an  ex- 
press or  implied  promise  to  pay  for  the  same; 
and  that  such  promise  may  be  inferred  on 
the  ground  of  the  legal  duty  Imposed." 
Judge  Willie,  In  Fowlkes  t.  Baker,  29  Tex. 
137,  94  Am.  Dec.  270,  says:  "Much  con- 
flict of  authorities  exists  as  to  the  ground 
upon  which  rests  the  legal  liability  of  a  fa- 
ther for  necessaries  furnished  his  Infant  chUd. 
Some  Insist  that  It  grows  out  of  the  natural 
duty  of  the  parent  to  provide  sustenance  and 
support  for  his  offisprlng.  Others  say  It  Is 
a  question  of  agency  and  authority,  and  that 
a  parent  Is  only  bound  for  such  articles  as 
are  furnished  with  his  consent,  express  or 
Implied.  The  former  doctrine  Is  laid  down 
by  Chancellor  Kent,  and  with  him  Is  the 
weight  of  American  authority.  «  •  •  The 
question,  therefore,  as  to  whether  articles 
purchased  by  the  minor  are  necessary  or  not, 
became  Important  only  as  it  regulates  the 
amount  of  evidence  necessary  to  establish  the 
father's  liability.  The  authority  of  the  par- 
ent to  make  the  purdiase  must  be  proved  In 
the  one  case,  and  In  the  other  it  Is  inferred, 
unless  rebutted  by  circumstances  showing 
that  the  parent  had  supplied  the  Infant  him- 
self, or  was  ready  to  supply  him."  Parsons 
on  Gonts.,  vol.  1,  p.  253. 

[3]  Assignments  1  and  2  object  to  para- 
graph 3  of  the  court's  charge,  which  is  as 
follows:  "Yon  are  further  charged  herein 
that,  before  plaintiff  can  recover  from  the 
defendant,  you  must  believe  from  the  evi- 
dence that  there  was  an  express  or  implied 
authority  given  by  the  defendant  to  bis  chil- 
dren to  purchase  said  goods,  or  that  there 
was  an  express  or  Implied  promise  at  the 
time  of  the  purchase  of  the  goods  on  the  part 
of  the  defendant  to  pay  said  plaintiff  for 
said  goods  or  be  responsible  for  the  payment 
of  the  same.  You  are  further  charged  that 
there  must  have  been  an  express  promise  on 
the  part  of  the  defendant  to  the  platntlflf,  at 
the  time  of  the  purchase  of  same,  to  be 
responsible  for  the  payment  of  the  same,  be- 
fore the  plaintiff  can  recover  from  defend- 
ant for  anything  bought  or  received  by  his 
children  from  plaintiff,  other  than  neces- 
saries of  life."  We  believe  this  charge,  as 
given,  was  such  error  as  should  reverse  the 
case.  The  charge  quoted  leaves  out  of  con- 
sideration whether  the  articles  were  neces- 
sities or  not.  The  Jury  are  not  told  in  the 
charge,  as  applied  to  the  facts  of  the  case, 
what  would  constitute  an  express  or  Implied 


authority  or  promise.  Upon  what  facts  could 
the  Jury  imply  a  promise  or  authority?  As 
drawn,  it  was  calculated  to  impress  the  Jury 
that  explicit  evidence  as  to  authority  or  a 
promise  must  be  introduced. 

[4]  We  think  the  Jury  should  have  been 
told  the  law  does  not  require  that  the  father 
give  express  authority  or  that  he  make  an 
express  promise  to  pay  for  necessaries  fur- 
nished his  children,  but  that  it  was  the  legal 
duty  of  the  father  to  furnish  his  children 
with  the  necessaries,  and  if  the  articles  sold 
to  the  children  were  reasonably  necessary  to 
their  support  and  comfort,  then  that  such 
promise  would  be  inferred,  and  their  verdict 
should  be  for  the  plaintiff,  unless  rebutted 
by  circumstances  showing  the  father  himself 
supplied  the  children,  or  was  ready  to  do  so. 

[C]  If  the  articles  were  not  necessaries,  or 
any  portion  of  them  were  not,  then  as  to  sudi 
as  were  not  necessaries  the  plaintiff  must 
show  that  the  children  were  expressly  author- 
ized by  the  father  to  purchase  such  articles, 
or  that  he  expressly  agreed  to  pay  for  the 
same,  or  if  the  father  knew  that  they  were 
being  purchased  by  the  children,  and  he  stood 
by  and  permitted  them  to  purchase  the  goods, 
and  his  words,  acts,  or  conduct  induced  the 
plaintiff  to  believe  that  they  were  being  pur- 
chased by  his  consent  and  permission,  for 
which  be  would  be  responsible,  and  if  the  fa- 
ther did  not  object  to  the  same  being  so  pur- 
chased, and  did  not  notify  the  plaintiff  that 
he  would  not  be  responsible  therefor,  for  such 
articles  so  purchased,  the  father  would  be 
liable  to  the  plaintiff;  and  this  would  be  true, 
if  as  a  matter  of  fact  he  had  emancipated  the 
children,  and  plaintiff  did  not  know  of  such 
emancipation.  The  objections  to  |the  second 
paragraph  of  the  charge  of  the  court,  set  out 
in  the  plaintiff's  third  assignment,  are  sus- 
tained, for  the  reasons  set  out  in  the  assign- 
ment and  propositions  thereunder. 

[6]  We  think  the  phrase  in  the  charge: 
"And  the  defendant  knew  that  the  plaintiff 
expected  defendant  to  be  responsible" — is 
erroneous.  If  the  facts  under  the  law  imply 
a  promise,  his  knowledge  of  what  plaintiff 
expected  was  immaterial. 

[7]  The  fourth  requested  special  instruc- 
tion, refused  by  the  court,  of  which  com- 
plaint is  made  In  the  fifth  assignment,  while 
perhaps  not  correct  in  every  particular,  Is 
sufficient  to  call  the  court's  attention  to  the 
omission  in  the  main  charge,  and  the  court 
was  in  error  in  not  diarglng  that  direct  and 
positive  evidence  was  not  required  to  prove 
authority  or  a  promise  on  the  part  of  the 
defendant  to  pay  for  necessities.  Under  the 
most  restrictive  rule  as  to  the  father's  li- 
ability, held  in  England  and  in  this  country, 
by  some  courts,  for  necessaries,  it  has  uni- 
versally been  held  that  It  may  be  shown  by 
circumstances.  "The  authority  of  the  infant 
to  bind  the  father  by  contract  for  necessaries 
is  Inferred  both  in  England  and  this  country 
from  very  slight  evidence."    Parsons  on  Con- 
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tracts,  yoL  1,  page  301 ;  Hunt  v.  Thompson, 
3  Scam.  (111.)  179,  36  Am.  Dec.  638;  JfcMllIen 
V.  Lee,  78  111.  443. 

[S]  It  bas  been  suggested  by  the  appellee 
that  the  defendant  emancipated  the  three 
boys.  We  do  not  think  the  evidence  suffident 
to  raise  that  Issue.  It,  In  our  opinion,  more 
nearly  eridences  abandonment  The  mother 
of  these  boys  was  in  the  asylum.  The  as- 
sertion of  the  father  that  be  saw  they  would 
break  him  up,  and  he  permitted  them  to  go, 
in  the  absence  of  some  fact  showing  extrava- 
gance or  tocorrigibleuess  on  the  part  of  the 
boys,  we  do  not  think  sufficient  to  show  eman- 
cipation, especially  when  it  Is  shown  they 
were  with  their  father  frequently  in  the  pur- 
chase of  the  goods.  The  eldest  was  only  15 
years  of  age.  We  would  hesitate,  under  the 
strongest  evidence,  to  hold  that  the  father, 
by  agreement  with  children  of  their  age, 
could  relieve  himself  from  his  legal  liability 
to  support,  care  for,  and  maintain  them.  If 
he  can  agree  for  them  to  leave  his  home  and 
go  from  under  his  control,  free  to  go  at  will, 
then  they  would  fall  under  the  term  of  "de- 
linquent and  neglected  children,"  as  defined 
by  article  2184,  Revised  Statutes  1911  (Acts 
of  the  Legislature  1907,  p.  135,  {  1):  "For 
the  purpose  of  this  chapter  the  words  'depend- 
ent diild'  or  'neglected  child'  shall  mean  any 
child,  under  sixteen  years  of  age,  who  is 
dependent  upon  the  public  for  support,  or 
who  is  destitute,  homeless  or  abandoned,  or 
who  bas  not  proper  parental  care  or  guard- 
ianship." Children  the  age  of  these  three 
l>oys  should  be  taken  charge  of  by  the  au- 
thorities at  the  public  cost,  if  turned  out  or 
permitted  to  leave  borne  without  mcmey  and 
without  care  from  a  parent  or  guardian. 

Will  the  policy  of  the  law  permit  a  father 
to  make  an  agreement  with  bis  infant  chil- 
dren which  will  result  in  turning  them  out 
homeless  o^U  their  own  responsibility?  Can 
be  thus  evade  or  shift  his  responsibility? 
While  it  is  not  necessary  to  a  decision  of 
this  case,  we  believe  an  agreement  by  the 
father  to  so  abandon  bis  minor  children  is 
against  the  policy  of  the  law,  and  that  he 
cannot  evade  his  legal  or  moral  responsibility 
to  care  for  his  children  by  any  such  arrange- 
ments. 

For  the  errors  above  pointed  out,  this  case 
is  reversed,  and  the  cause  remanded  for  a 
new  trial ;  and  It  la  so  ordered. 


ANDERSON  v.  CROW. 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 

Dec.  5,  1912. 

1.  Bbokebs  (I  86*)— Commissions— Pbocub- 
ING  Cause  of  Sale  or  Real  Estate— Evi- 
dence. 

Evidence  held  to  support  a  finding  that  a 

broker  employed   to   procure   a  purchaser   of 

real  estate  was  the  procuring  cause  of  a  sale. 
[Ed.    Note. — For   other   cases,   see    Brokers, 

Cent  Dig.  Ii  116-120;    Dec.  Dig.  §  86.*] 


2.  Bbokebs  (f  63*)— CoiaassiONS— Fbaddu- 
LENT  Act  of  Owneb. 

The  right  of  a  broker  procuring  and  ef- 
fecting a  sale  to  his  commission  may  not  b« 
defeated  by  the  fraudulent  act  of  the  owner  in 
withdrawing  the  property  from  the  broker 
prior  to  the  making  of  a  contract 

[Bid.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §|  79,  81,  94-86;   Dec.  Dig.  |  63.*] 

3.  Bbokebs  (|  86*)— Commissions— Fbaud0> 
LENT  Act  of  Owneb— Evidbnce. 

Evidence  held  to  support  a  finding  that  an 
owner  employing  a  broker  to  procure  a  pur- 
chaser of  real  estate  fraudulently  withdrew  the 
property  from  the  broker  to  defeat  the  right 
to  commission  earned  by  procuring  a  purchaser 
and  effecting  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  If  116-120;    Dec  Dig.  |  86.*] 

4.  Bbokebs  ({  84*)— Commissions— Fbaudtt- 
LENT  Act  of  Owneb— Evidence. 

A  fraudulent  intent  of  an  owner  employ- 
ing a  broker  to  procure  8  purchaser  of  real 
estate  in.  withdrawing  the  property  from  the 
broker  to  defeat  the  right  to  a  commission 
may  be  inferred  from  the  surrounding  facts; 
and  a  fraudulent  connivance  on  the  part  of  the 
owner  and  purchaser  to  defeat  the  right  to 
commiBsion  may  be  inferred  from  the  fact  that 
the  parties  took  the  matter  up  directly  with 
each  other,  when  both  knew  of  the  efforts  of 
the  broker  to  effect  a  sale,  and  from  the  fur- 
ther fact  that  the  purchaser  had  previously 
made  an  effort  to  eliminate  the  broker. 

[Ed,   Note. — For  other   cases,    see   Brokers, 
Cent   Dig.   {|   104,  106;    Dec  Dig.   |  84.*] 
6.  Bbokebs    (i   56*) —Commissions  — When 

Eabned — Evidence. 

Where  a  broker  employed  to  procure  a 
purchaser  of  real  estate  produced  several  per- 
sons willine  to  purchase,  and  a  sale  was  made 
to  some  of  them,  the  broker  had  earned  his 
commission. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {{  85-89;    Dec.  Dig.  i  56.*] 

6.  Limitation  of  Actions   (|  46*)— Action 
BT  Bbokeb  fob  Commissions. 

A  cause  of  action  by  a  broker  for  com- 
missions for  procuring  a  purchaser  of  real  es- 
tate actually  purchasing  accrues  when  the  sale 
is  finally  consummated. 

[Ed.  Note.— For  other  cases,  see  imitation 
of  Actions,  Cent  Dig.  H  240-263;  Dec  Dig. 
i  46.*] 

7.  Limitation  of  Actions  (|  195*)— Bubdbn 
OF  Pboof— Record. 

A  defendant  has  the  burden  of  showing 
that  the  cause  of  actton  sued  on  is  barred  by 
limitations. 

[EM.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  711-716;    Dec  Dig. 

8.  Appeal  and  Ebbob  ({  909*)  —  Qubsttonb 
Reviewable— Pbescmptionb. 

Where  a  cause  was  tried  on  the  second 
amended  petition  filed  after  the  running  of 
limitations,  in  lien  of  the  first  amended  petition 
filed  before  the  running  of  limitations,  and  the 
first  amended  petition  is  not  in  the  record,  the 
court,  on  appeal  will  not  assume  that  the  first 
amended  petition  was  based  on  the  contract 
described  in  the  original  petition;  but  since 
the  record  fails  affirmatively  to  show  that  the 
cause  of  action  was  barred  the  contention  that 
the  action  was  barred  must  be  overruled. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3676;    Dec  Dig.  |  909.*] 

9.  Appeal  and  E^ibob  (|  742*)— Assignments 

OF   E>BBOB— PBOPOBITIONB. 

Assignments  of  error  submitted  as  propo- 
sitions,   without   disclosing   the   point   as   re- 
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quired  by  Oonrts  of  Civil  Appeals  rule  30  (142 

S.  W.  xiii),  will  not  be  considered  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ^  3000;    Dec.  Dig.  |  742.*] 

10.  TBIAL  (I  252*)— INSTBTJCTIONB— lONOKINO 
IBBUES. 

A  requested  instruction  ignoiing  issues 
raised  by  tne  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8f  B05,  595-612;  Dec.  Dig.  |  252.*] 

IL  TbIAI.  (I  233*)  —  INSTBUCTIONS  —  Bbqui- 

BITES. 

An  instruction  properly  submitting  an  is- 
sue in  a  case  need  not  include  all  the  other 
material  issues  submitted  by  other  InstmctionB, 
and  the  former  instruction  is  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  527-630;    Dec.  Dig.  t  233.*] 

12.  Tbial  (I  260*)— iNSTBUcnoNa— Rbfubai. 
OF  Request. 

Where,  in  an  action  for  commission  for 
procuring  a  purciiaser,  the  undisputed  testi- 
mony showed  that  the  commission  should  be 
$1  per  acre,  and  the  court  in  its  charge  lim- 
ited the  recovery  to  50  cents  per  acre,  the  re- 
fusal of  a  special  charge  limiting  the  recovei^ 
to  one-half  of  the  contract  price  was  not  pre}- 
udiciaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  651-659;    Dec.  Dig.  {  260.*] 

13.  Tbial  (S  260*)— iNSTBTJonoNS— Refcsai, 
or  Instbcctions  Covebed  bt  Chaboe 
Given. 

Where,  in  an  action  by  &  broker  for  com- 
mission for  procuring  a  purchaser,  the  court 
charged  that  the  burden  of  proof  was  on  plain- 
■tiff  to  establish  the  fact  that  he  was  the  pro- 
caring  cause  of  the  sale  by  a  preponderance 
of  the  evidence,  and  the  instructions,  in  their 
entirety,  indicated  the  questions  to  be  deter- 
mined in  favor  of  plaintiff  before  the  jury 
could  find  for  him,  the  refusal  of  a  charge  that 
the  burden  of  proof  was  on  plaintiff  to  prove 
the  material  allegations  of  the  petition  was 
not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  661-659;   Dec.  Dig.  |  280.*] 

14.  Appeal  and  Ebbob  ({  742*)  —  Absion- 
icBNTS  of  Ekbob  —  Fbopobitions  — Requi- 
sites. 

An  assignment  of  error  not  supported  by 
a  proper  proposition,  but  which  merely  refers 
to  propositions  under  another  assignment  of 
error,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3000;   Dec.  Dig.  {  742.*] 

15.  Bbokkbs  (f  87*)— Commissions— Actions 
— Recotkbt. 

Where  a  broker's  right  to  a  commission 
for  procuring^  a  purchaser  was  by  virtue  of  his 
agreement  with  a  third  person,  who  had  been 
employed  by  the  owner  to  procure  a  purchas- 
er, and  the  third  person,  in  writing,  had  as- 
signed to  the  broker  all  interest  in  his  claim 
for  commission  against  the  owner,  the  broker 
could  recover  the  entire  commission  on  pro- 
curing a  purchaser. 

[Ed.   Note.— For  other  cases,   see  Brokers, 
Cent  Dig.  |  131;   Dec.  Dig.  |  87.*] 

16.  Judgment  ({  253*)— Amount  of  Reoov- 
■bt— confobmitt  to  pleading. 

The  amount  plaintiff  may  recover  ia  lim- 
ited by  the  allegations  of  the  petition. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  443,  444;   Dec.  Dig.  {  253.*] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty;  Charles  E  Ashe,  Jndge. 


Action  by  3.  W.  Crow  against  John  C.  An- 
derson. From  a  Judgment  for  plaintiff,  de- 
fendant appeala    Affirmed. 

W.  W.  Anderson  and  Ed.  H.  Bailey,  both 
of  Houston,  for  appellant  Maco  &  Minor 
Stewart  and  R.  W.  Honk,  all  of  Houston, 
for  appellee. 

HIOGINS,  J.  This  was  a  suit  by  appeUee 
for  the  recovery  of  commission  alleged  to 
be  due  by  appellant,  arising  out  of  the  sale 
of  9,625  acres  of  land  contracted  for  sale 
to  C.  S.  Fowler  &  Bro.,  of  San  Antonio,  Tex., 
a  firm  composed  of  C.  S.  Fowler  and  J.  O. 
Fowler,  by  written  contract  dated  December 
6, 1908,  by  the  terms  of  which  appellant  con- 
tracted to  convey  the  same  to  Fowler  ft 
Bro.,  or  whomever  they  might  designate.  The 
contract  price  was  at  the  rate  of  |16  per 
acre,  and  in  accordance  with  the  contract  the 
land  was  conveyed  by  Anderson  to  O.  W. 
Gale,  J.  R.  Cottingham,  B.  L.  Nailor,  and  O. 
S.  Fowler  &  Bro.  by  deed  dated  March  25, 
1009.  A  trial  before  a  Jury  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellee 
for  the  sum  of  $4,762.60,  with  interest  from 
March  25,  1909,  from  which  this  appeal  is 
prosecuted. 

The  material  allegations  of  the  petition, 
briefly  stated,  are  that  the  land  was  placed 
in  the  hands  of  J.  M.  Lee  for  sale  in  August, 
1907;  that  by  the  terms  of  the  agreement 
between  the  parties  Lee  undertook  to  effect 
a  sale  of  the  land  at  $16  per  acre,  or  to  find, 
produce,  or  interest  parties  In  the  purchase 
of  same,  who  would  purchase  the  same  at 
such  price  or  terms  acceptable  to  Anderson, 
in  consideration  of  which  Anderson  was  to 
pay  Lee  the  sum  of  $1  per  acre  for  each  acre 
sold,  payable  when  sale  was  consummated; 
tliat  such  agency  continued  up  until  the 
sale  to  Fowler  and  others  was  consuiflmated ; 
that  Lee  associated  with  himself  the  plain- 
tiff. Crow,  under  a  partnership  agreement, 
whereby  they  were  to  act  together  in  finding 
a  purchaser  or  effecting  a  sale  and  to  divide 
the  commission,  which  agreement  was  ac- 
quiesced in  and  approved  by  Anderson;  that 
Crow  called  the  land  to  the  attention  of  B.  L. 
Nailor  and  Fowler  ft  Bro.,  who  became  in- 
terested therein  and  entered  into  negotia- 
tions for  the  purchase  of  same  and  concluded 
to  purchase  same,  which  fact  was  communi- 
cated to  Anderson,  and  after  much  delay  and 
negotiation  they,  in  connection  with  others, 
did  purchase  the  same;  that  after  Fowler 
ft  Bro.  became  Interested  in  the  land  they  and 
the  defendant  conspired  together  to  defraud 
Lee  and  Crow  out  of  the  commission,  and 
in  furtherance  of  that  puriiose  Anderson  pre- 
tended to  withdraw  the  land  from  sale,  but, 
as  a  matter  of  fact,  he  did  not  withdraw  the 
same,  and  at  the  time  Fowler  ft  Bro.  were 
negotiating  for  the  land  with  Anderson  and 
completing  arrangements  to  buy  the  same; 
that  Lee  and  Crow  found  the  pnrdiasers  to 
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'Whom  the  land  was  sold,  and  were  the  procur- 
ing cause  by  which  the  sale  was  made,  and 
would  themselves  have  effected  the  sale  had 
It  not  been  for  the  connivance  of  the  de- 
fendant and  the  purchasers.  It  was  further 
alleged  that  Lee  had  assigned  bis  one-half 
Interest  In  the  claim  for  commission  to  Crow. 

By  the  first  assignment  It  is  urged  the 
court  erred  In  refusing  a  peremptory  instruc- 
tion for  defendant;  the  contention  being  that 
under  the  pleading  and  proof  the  plaintiff,  as 
a  matter  of  law,  was  not  entitled  to  recover. 
This  necessitates  a  review  of  the  testimony, 
which  is  voluminous,  and  we  will  not  under- 
take to  state  the  same  In  detail,  but  will  con- 
fine ourselves  to  those  portions  thereof  bear- 
ing upon  the  decisive  and  controverted  is- 
sues In  the  case. 

In  August,  1907,  it  appears  Anderson  plac- 
ed the  land  for  sale  in  the  hands  of  Lee, 
who  associated  Crow  with  himself  upon  the 
terms  indicated  in  the  pleadings.  They  in- 
terested Nailor  and  X'owler  &  Bro.  in  the 
land,  and  the  same  was  shown  to  Nailor  by 
Lee  and  Crow;  Nailor,  In  the  inspection,  rep- 
resenting himself  and  Fowler  &  Bro.  The 
land  and  price  of  $15  per  acre  being  satis- 
factory, the  prospective  purchasers  submitted 
an  offer  for  the  land,  the  terms  of  which 
were  by  the  agents  submitted  to  Anderson, 
who  accepted  the  same.  Thereupon  Lee  and 
Crow,  in  October,  1907,  went  to  San  Antonio 
for  the  purpose  of  entering  into  contract 
with  the  purchasers,  but  after  arriving  there 
Fowler  &  Bro.  declined  to  enter  into  same, 
assigning  as  their  reason  the  condition  of 
the  money  market,  which  was  then  in  a  se- 
rious condition,  due  to  the  financial  panic 
ot  that  year.  Nailor  was  willing  to  consum- 
mate the  proposal  made  by  them,  but.  Fowler 
A  Bro.  declining  to  do  so,  the  trade  at  that 
time,  and  for  the  time  being,  was  dropped 
by  all  of  the  parties.  Anderson  was  advised 
that  these  prospective  purchasers  had  been 
procured  by  Lee  and  Crow,  and  was  aware 
that  Crow  was  co-operating  with  Lee  In  en- 
4leavorlng  to  sell  the  land.  The  land  remain- 
.ed  for  sale  in  the  hands  of  Lee  until  it  was 
withdrawn  by  Anderson  by  telegram,  dated 
:Beptember  24,  1908.  After  October,  1907, 
Lee  and  Crow  continued  their  efforts  to  sell 
the  land,  and  on  August  20,  1008,  they  en- 
tered into  negotiations  with  J.  M.  Magill 
at  Blay  caty,  Tex.,  for  the  sale  of  the  land  at 
$16  per  acre,  the  price  at  which  they  were 
then  authorized  to  sell  the  same  by  Ander- 
.son.  Magill,  being  satisfied  with  the  laud 
and  price,  submitted  a  proposal  to  purchase, 
and  Lee  and  Crow  went  to  CarllnviUe,  111., 
for  the  purpose  of  submitting  same  to  Ander- 
son, being  there  on  September  14  and  15, 
1908.  Anderson  declined  to  accept  the  terms 
.of  purchaae  proposed  by  Magill,  but  sub- 
mitted a  counter  proposition  through  Lee  and 
Crow,  which  Magill  declined  to  accept,  and 
•these  negotiations  appear  to  have  been  drop- 
jpei  about  September  24,  190a    After  Octo- 


ber, 1907,  no  further  effort  to  purchase  the 
land  was  made  by  Fowler  &  Bro.  until  about 
the  middle  of  August,  1908.  T.  K.  Oore.  an 
employs  of  Fowler  &  Bro.,  was  acquainted 
with  Anderson,  and  with  his  land  also,  and 
In  August,  1908,  at  request  of  C.  S.  Fowler 
and  in  behalf  of  Fowler  &  Bro.,  he  wrote 
Anderson,  asking  for  a  price  upon  the  land. 
In  this  connection  it  may  be  said  that  the 
testimony  is  sharply  conflicting  upon  the 
issue  of  whether  or  not  the  land  was  first 
called  to  the  attention  of  Fowler  &  Bro. 
by  Gore,  or  Lee  and  Crow,  and  also  as  to 
whether  or  not  the  efforts  of  Lee  and  Crow 
were  the  procuring  cause  by  which  the  Fowl- 
er &  Bro.  contract  of  sale  was  effected,  or 
whether  it  was  due  to  the  activity  of  Gore 
in  Inducing  his  employers  to  purchase  the 
same.  All  ot  these  issues  being  resolved  in 
favor  of  Lee  and  Crow  by  the  Jury,  we  are 
therefore,  in  this  statement  of  the  facts,  mak- 
ing no  effort  to  recite  the  conflicting  evi- 
dence bearing  thereon,  but  are  stating  only 
those  portions  which  support  the  Jury's  flnd- 
ing.  Immediately  following  up  the  writing 
of  this  letter  to  Anderson  by  Gore  In  August, 
1908,  Fowler  &  Bro.,  in  {lerson  and  through 
Gore,  entered  Into  active  negotiations  for  the 
purchase  of  the  land,  both  C.  S.  Fowler  and 
Gore  making  trips  to  CarlinvlUe  in  the  con- 
duct thereof ;  the  exact  dates  of  these  trips 
and  conferences  with  Anderson  not  being 
shown,  but  probably  before  the  withdrawal 
by  Anderson  of  the  land  from  the  hands  of 
Lee  and  Crow.  On  December  3,  1908,  J.  G. 
Fowler  went  to  Carllnvllle,  and  there,  on 
December  5,  1908,  the  contract  of  sale  was 
entered  into. 

The  uncontradicted  testimony  shows  that 
after  October,  1907,  Fowler  &  Bro.  did  not 
thereafter  negotiate  for  the  purchase  of  the 
land  through  Lee  and  Crow;  but  it  is  the  con- 
tention of  the  plaintiff  that  he  continued  his 
efforts  to  effect  the  sale,  and  continued  to 
urge  upon  them  the  advisability  of  Its  pur- 
chase, and  that  It  was  his  efforts  In  the  mat- 
ter which  finally  resulted  In  the  consumma- 
tion of  the  contract  of  sale,  and  as  supporting 
this  contention  we  think  his  testimony  suffi- 
cient, and  quote  therefrom  as  follows: 

"I  left  them  two  or  three  days  after  that 
[referring  to  the  time  when  Lee  and  Crow 
conferred  with  Fowler  &  Bro.  and  Nailor  In 
San  Antonio,  In  October,  1907,  at  which  time 
further  negotiations  were  broken  off  on  ac- 
count of  the  money  panic].  I  think  on  the 
evening  of  the  26th  of  October  I  left  them, 
and  I  did  not  see  them  any  more,  because  I 
went  North  myself  then.  I  did  not  see  them 
any  more  until  November  16th  at  San  An- 
tonio, and  at  that  time,  that  date,  it  was  a 
very  disagreeable  rainy  day,  and  I  arrived  In 
town  the  night  before,  and  I  called  them 
over  the  phone  instead  of  going  to  the  office. 
I  was  stopping  at  the  Hot  Wells  Hotel,  and 
instead  of  going  to  see  them,  as  I  had  pro- 
posed doing,  I  remained  at  the  hotel  on  ac- 
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count  of  the  bad  weather,  and  called  them 
on  the  phone,  and  then  I  stayed  over  until 
Monday,  and  then  I  saw  Mr.  Nallor  and 
Mr.  Fowler  both  and  renewed  the  proposition 
with  them,  and  discussed  the  situation-  Well, 
of  course,  at  that  time  In  November  things 
had  not  Improved  any  at  all,  and  the  situa- 
tion remained  the  same.  I  did  see  them  aft- 
er that.  I  saw  them  very  many  times  after 
that  The  next  time  after  that  I  saw  them 
was  on  the  22d  of  November.  I  was  In  San 
Antonio  on  that  day,  and  I  asked  him  wheth- 
er or  not— I  mean  by  'him'  C.  S.  Fowler.  I 
am  referring  to  C.  S.  Fowler  all  the  time.  I 
always  transacted  my  business  with  him,  and 
asked  him  whether  or  not  things  did  not  look 
better  to  him,  and  we  talked  the  situation 
over  in  a  general  way ;  and  the  next  day  I 
-chanced  to  be  going  down  in  the  country,  and 
he  was  on  the  train,  and  we  talked  over  an 
hour  or  so  about  this  matter,  and,  of  course, 
other  current  events  that  were  happening, 
talked  over  the  general  situation;  and  the 
next  time  I  saw  him  was  In  January.  I 
spoke  of  November  22d ;  that  was  November 
22,  1907,  and  the  next  time  was  January  21, 
1908.  No;  I  made  a  mistake;  the  22d  was 
the  day  In  San  Antonio,  and  was  the  time  I 
saw  him  on  the  train.  He  was  going  to 
Alice,  and  I  was  going  towards  C!orpus 
Chrlstl,  and  we  rode  together  on  the  train, 
and  we  talked  over  the  matter  In  a  general 
way.  That  was  January  21st  I  had  just 
confused  the  two  previous  dates.  Well,  then, 
on  January  27th  I  was  called  to  San  Antonio 
to  consult  with  them  about  an  extension  of 
time  on  a  payment  that  was  coming  due  on 
the  proi)erty  I  previously  sold  them,  owing 
to  the  bad  times.  Of  course,  I  was  represent- 
ing Kountz  Bros,  of  New  York  in  that  deal, 
but  they  called  me  there  for  a  consultation 
about  getting  an  extension  of  time  on  this 
payment,  and  asked  ihe  to  go  to  New  Tork, 
and,  of  course,  at  the  same  time  we  talked 
of  the  Hayes  ranch,  and  I  alwayB  assumed  it 
was  a  logical  proposition  for  them  to  buy  It, 
and  they  apparently  wanted  it,  and  Mr.  Fow- 
ler never  took  any  other  attitude.  Always 
said  he  wanted  the  property;  that  he  would 
like  to  have  It;  but,  under  the  circumstances, 
he  said  he  thought  Mr.  Anderson  was  a  lit- 
tle stiff  in  his  earnest  money.  He  wanted 
them  to  cover  up  their  properties  with  earn- 
est money,  and  that  seemed  to  be  a  thing 
that  was  a  consideration  with  them  at  the 
time.  On  March  16th  I  was  in  San  Antonio, 
and  had  a  special  conference  with  both  Mr. 
Fowler  and  Nallor  in  regard  to  this  proper- 
ty, and  March  17,  1908,  we  talked  It  over, 
and  Mr.  Nallor  then  renewed  his  proposition 
to  go  ahead,  and  Mr.  Fowler  wasn't  ready; 
and  on  March  17th  I  arranged  with  J.  Q. 
Fowler— that  Is,  the  young  man — ^to  show  the 
property  within  two  or  three  days  to  some 
parties  they  had  that  they  thought  might  be 
Interested  in  buying  it,  and  they  did  not  ma- 
terialize.   I  did  not  know  who  the  turtles 


were ;  but  he  asked  me  if  I  would  not  show 
It  the  coming  week,  and  he  would  notify  me 
what  day  he  wanted  me  there.  He  sug- 
gested he  would  want  me  to  show  It  to 
his  customers;  that  was  a  suggestion  of 
his.  August  24th  was  the  next  time  I 
had  it  up  with  them  in  San  Antonio  and 
with  C.  S.  Fowler.  I  discussed  the  ad- 
visability of  them  taking  it;  for  about  that 
time  they  had  practically  closed  out  the  16,- 

000  acres  at  El  Campo,  and  they  were,  as  a 
matter  of  fact.  In  the  market  for  another 
proposition.  He  told  me  so.  That  was  in 
August,  1906,  the  4th  day  of  August,  1908: 
and  at  that  time  I  urged  upon  him  the  im- 
portance of  closing  this  deal,  and  working  it 
out,  inasmuch  as  his  organization  was  operat- 
ing in  that  neighborhood,  and  his  advertising 
was  running  for  that  neighborhood ;  that  he 
should  close  for  this  property.  But  he  still 
held  off;  did  not  assign  any  special  reason 
one  way  or  the  other ;  did  not  say  he  would 
not  take  it,  or  that  he  would ;  Just  left  the 
matter  standing  open.  As  to  whether  the 
panic  was  over  or  not,  or  still  in  existence 
then,  of  course,  the  worst  of  it  was  over 
with ;  but  everybody  was  still  feeling  the  ef- 
fects of  it  It  had  hurt  the  land  business 
very  much.  The  next  time  I  saw  him  after 
August  4th  in  regard  to  it,  on  the  7th  day  of 
August  I  spent  the  day  with  Fowler  again, 
and  another  gentleman,  in  connection  with 
another  matter,  and,  of  course,  this  deal  was 
referred  to.  I  don't  think  I  ever  met  Fowler 
during  all  this  time  that  I  did  not  bring  this 
matter  to  his  attention,  and  his  attitude  was 
he  was  always  friendly  towards  the  prop- 
osition; but  he  never  seemingly  would  come 
to  the  point  where  be  wanted  to  close  it  Of 
course,  he  talked  of  hard  times  and  various 
reasons.  At  one  time  I  remember  be  said 
they  had  decided  to  go  back  to  some  locality 
down  beyond  Alice.  They  bad  a  lot  of  land 
left  over  down  there.  And  he  said  they  had 
concluded  to  go  back  down  there  and  sell 
that  out  after  it  got  to  raining.  As  to  what 
occurred  after  that,  September  8, 1908,  I  vis- 
ited with  J.  O.  Fowler  in  San  Antonio,  spent 
most  of  the  day,  and  I  did  discuss  this  deal 
with  him  at  that  time,  and  his  attitude  to- 
wards the  property  was  always  very  friendly. 
He  thought  they  ought  to  have  the  property; 
that  they  ought  to  have  taken  it  before  they 
did;  but,  of  course,  be  said  O.  S.  seemed 
to  think  different  That  was  the  10th  of 
August,  1908,  and  the  other  date  was  the 
8th  of  August,  and  I  saw  them  the  10th  of 
August  I  was  at  Fowler's  office,  and  spent 
the  day  there  at  the  office;    and  the  effort 

1  made  at  that  time  to  close  the  deal.  Just 
in  a  general  way,  we  were  discussing  another 
proposition  and,  being  with  them  all  day,  of 
course,  about  what  had  happened,  and  the 
times  and  conditions  were  talked  over;  and 
we  referred  to  the  Kdna  ranch  as  one  of  the 
propositions  we  had  had  up.  He  did  not 
make  me  any  definite  answer  on  it  then.  I 
was  with  them  the  day  of  August  11th  also ; 
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spent  the  entire  day  with  them  on  that  day. 
On  the  11th  this  deal  was  referred  to  inci- 
dentally. I  never  was  with  them  on  any 
occasion  during  all  the  time  I  was  meeting 
them,  I  never  brought  this  np.  I  thought  It 
was  a  proposition  they  ought  to  have,  and 
they  agreed  to  take  it,  and  they  never  called 
It  off.  I  always  expected  them  to  buy  it. 
I  could  not  understand  why  they  did  not 
It  was  a  mystery  to  me.  The  last  date  I 
have  been  talking  about  was  August  11, 
1908,  and  I  saw  them  after  that  on  the  12th 
of  August  also,  and  that  night  I  left  San 
Antonio;  and  the  next  time  I  saw  them  in 
regard  to  it  was  on  December  22d.  That 
was  at  their  ofBce  in  San  Antonio.  And  I 
do  not  recall  whether  the  question  was  dis- 
cussed at  that  time  or  not  I  Just  called  on 
them  briefly  on  that  date.  As  to  when  the 
deal  was  actually  closed  by  Mr.  Anderson 
to  Fowler  Bros,  by  contract,  I  understand 
the  contract  was  made  November,  1908. 
That's  the  information  I  have.  I  don't  know 
the  date.  I  never  saw  the  instrument.  Tes ; 
I  did,  during  the  month  of  August,  1908, 
talk  with  Fowler  Bros,  in  regard  to  this  five 
times,  as  I  have  enumerated.  This  memo- 
randum I  have  is  just  a  memorandum  of 
the  dates.  I  am  not  using  it  to  testify  from, 
just  to  refresh  my  memory.  This  memoran- 
dum was  not  made  at  the  time  this  transac- 
tion occurred.  I  made  it  from  the  dally 
diary  that  I  keep.  I  took  off  the  dates. 
These  are  some  of  my  annual  diaries,  and  I 
keep  a  record  every  day  of  what  I  do,  etc., 
and  that  is  how  I  happened  to  be  able  to 
give  these  dates  exactly.  That  is  all ;  other- 
wise, of  course,  I  couldn't  be  so  exact  about 
it  *  •  *  I  never  recognized  the  deal  with 
Fowler  Bros,  as  over ;  they  had  never  called 
it  off.  I  never  seen  any  letter  from  Mr. 
Fowler  saying  he  had  called  the  deal  off. 
I  have  seen  a  letter  from  Mr.  Fowler;  but 
he  didn't  say  that  The  letter  referred  to  of 
November  13th  is  the  letter  that  Mr.  Fowler 
wrote  Mr.  Anderson,  or  Mr.  Lee,  asking  him 
to,  eliminate  me  from  the  proposition,  and 
take  him  in  and  them  two  handle  it  and 
divide  the  commission;  and  Mr.  Lee  sent  me 
that  letter  to  San  Antonio.  I  was  there  at 
the  time — the  day  Fowler  wrote  that  letter — 
and  he  sent  it  to  Mr.  Lee,  and  Lee  forwarded 
it  back  to  me  by  return  mall,  and  wrote  a 
letter  within  a.  day  or  so  and  asked  Mr. 
Fowler  to  show  me  what  he  had  written; 
but  Mr.  Fowler  never  showed  me  the  letter. 
•    •     • " 

Referring  to  the  visit  of  Lee  and  Crow  to 
Anderson  at  Carlinvllle  on  14th  and  15th  of 
September,  1908,  Crow  testified:  "I  certain- 
ly think  it  would  interfere  with  our  carry- 
ing out  the  deal  for  Mr.  Anderson  to  sell  it 
to  our  customer  without  our  knowledge  and 
consent  Mr.  Anderson  certainly  knew  that 
Fowler  Bros,  were  our  customers.  He  did 
know  that.  We  spent  a  half  day— we  spent 
a  full  day,  almost,  in  conversation  with  Mr. 


Anderson  when  we  were  there;  and  we  re- 
hearsed everything  that  had  haiH>ened  in 
connection  with  our  efforts  to  make  the  sale, 
and  we  used  It  as  an  argument  to  get  Mr. 
Anderson  to  accept  the  proposition  that  we 
were  having  at  that  time.  We  referred  to 
the  hard  times  and  the  panic  that  had  caus- 
ed Fowler  Bros,  not  carrying  through  their 
deal.  That  was  in  S^tember,  1908.  We 
went  over  all  of  our  transactions  with  Fow- 
ler Bros,  and  Nailor.  We  rehearsed  the 
whole  thing ;  8i>ent  tlie  aft^noon  of  the  first 
day  we  were  there,  and  the  evening,  talking 
over  those  matters  with  Anderson  especially. 
That  was  the  14th  and  15th  of  September. 
Mr.  Anderson  did  not  ttil  me  Fowler  Bros, 
had  been  to  see  him,  or  had  under  C(»isideni- 
tion  the  purchase  of  this  ranch  with  him. 
We  discussed  with  him  Fowler  and  Moss- 
helm  and  Magill,  and  those  parties  where 
the  negotiations  bad  assumed  definite  form, 
and  where  there  was  a  good  prospect  of 
making  a  sale.  I  did  take  np  the  Magill 
deal  and  explain  It  in  detail  to  him.  I  ex- 
plained my  connection  with  the  Magill  deaL 
•  •  •  When  I  was  in  Carlinvllle,  I  ex- 
plained the  Magill  deal  to  Anderson  just  as 
it  was.  I  told  him,  of  course,  Mr.  Lee  and 
I  were  associated.  Mr.  Lee  explained  tliat 
to  start  with  in  Introducing  me.  I  was  the 
man  that  had  been  associated  with  Um  in 
these  deals  In  the  effort  to  sell  this  ranch, 
and  we  had  come  for  the  purpose  of  present- 
lug  another  proposition ;  and  during  the  aft- 
ernoon and  evening,  especially  at  night,  we 
spent  some  two  hours  in  Mr.  Anderson's  bank 
going  over  what  had  happened  during  the 
past  year,  all  the  incidents  of  the  peailc  tliat 
had  interfered  with  our  success  in  dosing 
the  sale,  and  we  talked  especially  over  the 
Fowler  matter,  because  that  had  been  pre- 
sented to  him  in  the  form  of  a  definite  prop- 
osition ;  and  we  wenb  further  into  explana- 
tions on  that  as  to  why  it  was  not  dosed.  I 
told  Mr.  Anderson  in  person  how  the  matter 
had  dragged  along ;  that  I  was  disappointed 
tliat  it  was  never  closed  up." 

From  the  foregoing  testimony  of  Crow,  it 
will  be  noted  be  continued  his  efforts  to  ef- 
fect a  sale  to  Fowler  &  Bro.  after  the  fail- 
ure of  the  original  effort  to  October,  1907. 
and  these  efforts  continued  up  until  the 
month  of  August  1908.  During  the  first  half 
of  that  month  be  was  in  San  Antonio  for  a 
number  of  days  upon  different  occasions,  and 
repeatedly  discussed  with  Fowler  &  Bro.  the 
Anderson  land,  and  endeavored  to  effect  a 
sale  thereof  to  them ;  and,  in  considering 
whether  or  not  his  efforts  were  the  procuring 
cause  by  which  the  sale  to  Fowler  &  Bro. 
was  effected,  it  was  most  significant  that  it 
was  during  this  same  month,  and  shortly 
after  Crow's  last  visit  to  San  Antonio  and 
conference  with  Fowler,  that  Fowler,  through 
his  employe,  Gore,  initiated  the  negotiations 
with  Anderson  direct,  which  finally  termlnatr 
ed  in  bis  purchase  of  the  land. 
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[1]  Under  tbe  fticta  and  testimony  detailed 
above,  we  think  the  Jury  amply  sustained  In 
their  finding  that  the  ^orts  of  Crow  were 
the  procuring  cause  of  the  sale.  The  fact 
that  the  negotiations  were  not  conducted 
through  liee  and  himself  we  deem  of  no  Im- 
portance, under  the  circumstances,  In  deter- 
mining the  question  of  Anderson's  liability. 
The  testimony  discloses  that  upon  one  occa- 
sion prior  to  this  time  C.  S.  Fowler  tiad  sug- 
gested to  Lee  the  elimination  of  Crow  from 
any  participation  In  the  right  to  the  commis- 
Blon.  This  was  denied  by  Fowler  in  his  dep- 
osition; but  the  untruthfulness  of  his  de- 
nial was  conclusively  shown  by  the  produc- 
tion of  his  letter  to  Lee,  making  the  proposal, 
^nie  testimony  of  the  two  Fowlers  upon  oth- 
er Important  issues  was  likewise  shown  to 
be  untrue  by  their  letters. 

[2-4]  As  above  stated,  it  is  true  the  sale 
was  not  negotiated  by  Crow  and  Lee,  and 
the  land  had  been  withdrawn  from  Lee's 
bands  prior  to  December  5,  1908,  when  the 
formal  contract  of  sale  was  entered  into,  but 
these  facts  do  not  Impair  their  right  to  the 
commission;  they  having  found  and  pro- 
duced the  purchasers  and  labored  with  them 
to  effect  a  sale,  all  of  which  facts  were 
known  to  Anderson.  Their  right  to  the  com- 
mission could  not  be  defeated  by  the  seller 
and  purchaser  entering  into  negotiations 
with  each  other  direct,  or  by  the  act  of  An- 
derson In  withdrawing  the  land  from  the 
hands  of  the  agents  prior  to  the  making  of 
the  contract,  if  such  withdrawal  was  for  the 
fraudulent  purpose  of  defeating  the  right 
of  the  agents  to  the  commission.  Graves  v. 
Bains,  78  Tex.  94^  14  S.  W.  256 ;  McDonald 
V.  Cablness,  98  S.  W.  946 ;  Goodwin  v.  Gun- 
ter,  142  S.  W.  667.  And  under  all  of  the 
circumstances  connected  with  this  matter  It 
cannot  be  said  that  the  hndiug  of  the  Jury 
that  the  withdrawal  was  for  such  a  fraudu- 
lent purpose  has  no  support  in  the  evidence. 
A  fraudulent  intent  of  this  kind  necessarily 
cannot  ordlnaiily  be  proven  by  direct  testi- 
mony, and  it  may  be  Inferred  and  found  to 
exist  from  all  of  the  surrounding  facts  and 
circumstances.  A  fraudulent  connivance  up- 
on the  part  of  Anderson  and  Fowler  &  Bro. 
to  defeat  the  right  of  the  agents  to  their 
commission  may  in  like  manner  be  inferred, 
and  especially  from  the  fact  that  the  parties 
took  the  matter  up  direct  with  each  other, 
when  both  knew  of  the  efforts  the  agents 
had  been  making  to  effect  the  sale,  and  from 
the  further  fact  that  Fowler  had  theretofore 
made  an  effort  to  eliminate  Crow. 

[i]  We  see  no  merit  in  the  contention  that 
there  is  a  variance  between  the  verbal  con- 
tract and  the  correspondence  between  the 
parties,  and  overrule  same.  We  also  over- 
rule the  contention  that  there  was  no  evi- 
dence showing  a  contract  to  pay  a  commis- 
sion :  neither  is  there  any  merit  in  the  con- 
tention that  a  recovery  of  the  commission 
could  not   be   had,   because   the  testimony 


shows  that  the  persons  to  whom  Lee  and 
Crow  had  offered  the  land  were  Fowler  & 
Bro.  and  Nallor ;  whereas  the  sale  was  made 
to  Fowler  &  Bro.  only.  All  of  these  parties 
were  found  and  produced  by  Lee  and  Crow, 
and  the  fact  that  the  negotiations  were  with 
the  two  parties  jointly,  whereas  the  contract 
of  sale  was  made  by  Anderson  to  Fowler  & 
Bro.  alone,  would  not  affect  their  xight  to  a 
commission. 

[S-l]  There  Is  no  merit  in  the  contention 
that  the  cause  of  action  was  barred  by  the 
two  years'  statute  of  limitation.  The  com- 
mission was  earned  and  the  cause  of  action 
accrued  when  the  sale  was  finally  consum- 
mated by  execution  and  delivery  of  the  deed 
on  March  25,  1909.  The  cause  was  tried 
upon  a  second  amended  petition,  filed  April 
17,  1911,  which  upon  its  face  shows  that  it 
was  in  lieu  of  a  first  amended  petition,  filed 
February  24,  1911.  The  original  petition  de- 
clared upon  a  contract  alleged  to  have  been 
made  with  Crow;  whereas  the  second 
ammded  petition  alleges,  and  the  proof  dis- 
closes, a  contract  with  Lee.  The  burden  is 
upon  the  aiH>ellant  to  show  that  the  cause 
of  action  was  barred  by  limitation ;  and,  the 
first  amended  petition  not  appearing  in  the 
record,  we  are  unable  to  determine  whether 
it  declared  upon  the  contract  described  in 
the  original  petition,  or  upon  the  contract 
with  Lee.  If  it'dedared  upon  the  Lee  con- 
tract, it  was  filed  within  two  years  after  the 
cause  of  action  accrued,  and  was  therefore 
not  barred  by  limitation.  We  will  not  as- 
sume that  the  first  amended  petition  was 
based  upon  the  same  contract  described  in 
the  original  petition ;  and,  the  record  falling 
aflarmatlvely  to  disclose  that  the  cause  of 
action  was  barred  by  limitation,  this  con- 
tention must  likewise  be  overruled. 

[I]  The  second,  third,  and  fourth  assign- 
ments complain  of  the  action  of  the  trial 
court  in  overruling  certain  exceptions  to 
plaintifT's  petition,  and  the  twelfth  assign- 
ment of  the  refusal  to  give  a  special  charge 
requested  by  the  defendant  They  are  all 
submitted  as  propositions,  but  as  such  are  in- 
sufficient, because  they  do  not  disclose  the 
point  See  rule  30  for  Courts  of  Civil  Ap- 
peals (142  S.  W.  xili).  They  are  therefore 
not  considered. 

[IB]  Assignments  complaining  of  the  refusal 
of  special  charges  5,  6,  12,  and  16  are  over- 
ruled. They  all  entirely  ignored  the  vital 
issue  of  whether  or  not  the  efforts  of  Lee 
and  Crow  were  the  procuring  cause  of  the 
sale;  and  No.  12  is  further  defective  in  ig- 
noring the  issue  of  whether  or  not  Anderson 
fraudulently  withdrew  the  land  from  the 
hands  of  Lee  prior  to  making  the  sale. 

[II]  The  ninth  assignment  is  overruled. 
Under  the  facts  and  testimony  heretofore 
quoted,  there  is  ample  evidence  to  show  that 
the  efforts  of  Lee  and  Crow  were  the  pro- 
curing cause  of  the  sale.  As  to  the  further 
objection  to  the  duurge  that  It  excluded  other 
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material  Issaes,  It  Is  sufficient  to  say  tbat 
same  properly  submitted  the  Important  is- 
sue of  procuring  cause ;  and  it  was  not  nec- 
essary in  tliat  one  paragraph  to  include  all 
of  the  other  material  Issues  in  the  case. 
There  Is  no  merit  in  the  further  contention, 
under  this  assignment,  that  the  Jury  may 
have  been  misled  by  this  portion  of  the 
charge. 

[12]  The  tenth  and  eleventh  assignments 
complain  of  the  refusal  of  the  court  to  give 
special  charges  limiting  the  right  of  the 
plaintlfF,  Crow,  to  recover  only  one-half  of 
the  contract  price  of  $1  per  acre  agreed  upon 
by  Lee  and  Anderson  as  a  commission.  The 
undisputed  testimony  shows  that  the  com- 
mission was  to  be  $1  per  acre^  and  the  court 
In  his  general  charge  limited  plaintiff's  re- 
covery to  50  cents  per  acre;  and  we  there- 
fore cannot  see  how  appellant  could  possibly 
be  injured  by  the  refusal  of  these  charges. 

[13]  The  court  did  not  err  in  refusing  & 
special  charge,  requested  by  the  defendant, 
to  the  effect  that  the  burden  of  proof  was 
upon  the  plaintiff  to  prove  all  of  the  mate- 
rial allegations  in  liis  petition  by  a  prepond- 
erance of  the  testimony.  The  determining 
and  controlling  issue  of  liability  in  this  case 
was  whether  or  not  the  efforts  of  Lee  and 
Crow  were  the  procuring  cause  of  the  sale, 
and  the  court,  in  his  general  charge,  instruct- 
ed the  Jury  tliat  the  burden  vt  proof  was  up- 
on the  plaintiff  to  establish  this  fact  by  pre- 
ponderance of  the  evidence,  and  the  charge 
of  the  court,  in  its  entirety,  sufficiently  indi- 
cated the  questions  of  fact  to  be  determined 
by  the  Jury  in  favor  of  plaintiff  before  they 
could  find  in  his  favor;  and  it  was  there- 
fore not  reversible  error  to  refuse  the  special 
charge  of  which  appellant  is  here  complain- 
ing. Blum  V.  Strong,  Tl  Tex.  321,  6  S.  W. 
167;  Howard  v.  Brltton,  71  Tex.  286,  9  S. 
W.  73;  Railway  Co.  v.  Dotson,  15  Tex.  Civ. 
App.  73,  38  S.  W.  642;  Davis  v.  Davis,  20 
Tex.  Civ.  App.  310,  49  S.  W.  727;  Kirby  v. 
Estell,  24  Tex.  Civ.  App.  106,  68  S.  W,  254. 

[14]  The  fourteenth  assignment  is  not  con- 
sidered, t)ecan8e  unsupported  by  proper  prop- 
ositions. We  are  here  referred  to  the  first, 
second,  and  third  propositions  under  the 
ninth  assignment,  and  for  the  reasons  stated 
in  San  Antonio  Foundry  Co.  v.  Drlsh,  38  Tex. 
Civ.  App.  214,  85  S.  W.  440,  this  is  not  re- 
garded as  a  proper  method  of  briefing.  Un- 
der the  fifteenth  assignment  we  are  likewise 
referred  to  the  first,  second,  and  third  propo- 
sitions under  the  ninth  assignment,  and  for 
the  reasons  stated  we  do  not  consider  these 
propositions.  We  do  not  regard  the  charge 
as  subject  to  the  criticisms  made  In  the 
fourth,  fifth,  and  sixth  propositions  under 
this  assignment,  and  overrule  the  same. 

Under  the  sixteenth  assignment  we  are 
again  referred  to  the  first,  second,  and  third 
propositions  under  the  ninth  assignment,  and 
for  the  reasons  Indicated  we  decline  to  refer 


to  these  propositions.  Aa  to  the  fourth  and 
fifth  propositions  under  this  assignment,  we 
do  not  regard  the  charge  subject  to  the  crit- 
icism there  made;  but  if  so,  it  is  not  sudi 
an  error  as  would  require  reversal  of  the 
cause  at  the  hands  of  this  court,  under  rule 
62a  adopted  by  the  Supreme  Court  for  the 
government  of  Courts  of  Civil  Appeals  (149^ 
S.  W.  X),  effective  November  16,  1912. 

The  seventeenth  assignment  is  overruled; 
the  criticism  of  the  court's  charge  here  made 
being  regarded  as  hypo'critlcal. 

Assignments  18  to  27,  both  Includve,  are- 
disposed  of  by  what  has  been  heretofore  said, 
and  are  overruled. 

[IE,  IS]  By  cross-assignments  of  error  ap- 
pellee complains  of  the  action  of  the  trial 
court  in  limiting  his  recovery  to  a  commis- 
sion of  60  cents  per  acre.  As  heretofore 
stated,  the  testimony  discloses  an  agency  con- 
tract between  Lee  and  Anderson,  by  which 
Anderson  was  to  pay  him  a  commission  of  $1 
per  acre  for  effecting  the  sale.  There  Is  no 
privity  of  contract  whatever  betweoi  Crow 
and  Anderson;  Crow's  right  to  a  commis- 
sion being  by  virtue  of  his  agreement  with 
Lee.  Lee,  by  Instrument  in  writing,  transfer- 
red and  assigned  to  Crow  all  of  his  right,  ti- 
tle, and  interest  in  his  claim  for  commission 
against  Anderson,  and  was  amply  sufficioit 
to  transfer  to  Crow  and  support  a  recovery 
by  him  of  the  entire  commission.  However, 
Crow,  in  his  petition,  alleged  the  transfer  by 
Lee  of  a  half  interest  in  his  claim  for  a  com- 
mission, and  is  therefore  limited  in  his  re- 
covery by  this  pleading  to  one-half  of  the 
commission. 

The  Judgment  is  in  all  things  affirmed. 


PTE  et  al.  v.  WTATT. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  2,  1912.) 

1.  Justices  of  the  Peacb  ({  136*)— Judg- 
ments—Injunction. 

To  warrant  injunction  agalbst  enforcement 
of  a  judgment  of  a  justice  of  the  peace,  it  must 
be  wh<dly  void  for  want  of  jurisdiction  and  not 
merely  erroneous. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  426-447;  Dec  Dig. 
f  135.«] 

2.  Pleading  (|  8*V-7<jOWCI.usion8. 

In  a  suit  to  enjoin  collection  of  a  Jndgment 
recovered  in  the  justice  court,  averments  tliat 
it  was  void,  and  that  the  justice  of  the  peace 
had  no  jurisdiction  over  the  subject-matter  of 
the  suit  or  the  person  of  plaintiff,  are  purely 
legal  conclusions,  and  are  not  such  averments 
of  facts  to  warrant  the  granting  of  an  injunc- 
tion on  the  ground  of  invalidity  for  want  of 
Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  ii  12-28V4 ;    Dec.  Dig.  {  &•] 

3.  Justices  or  the  Peace  (|  135*)— Judo- 
MENT— Restbainino  Enfokcbmbnt— Puvi- 
I.EGS  as  to  Venue. 

That  a  judgment  in  the  justice's  court  was 
recovered  against  plaintiff  in  a  district  other 
than  that  in  which  he  was  properly  entitled  to 
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be  Raed  will  warrant  Its  being  enjoined,  for  the 
privilege  to  be  sued  in  a  given  district  is  a  mat- 
ter a  party  is  required  to  plead  and  prove  and 
the  determination  of  which  will  not  affect  the 
validity  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  fi  426-147;  Dec.  Dig.  | 
135.  •] 

4.  CouBTS    (J    120*)  — Amodnt   ih    Contbo- 

VEB8T. 

Where  the  amount  in  controversy  in  an 
action  in  the  justice  court  was  less  than  $20, 
the  judgment  cannot  be  corrected  by  injunction 
in  the  district  court 

[£2d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  413-436 ;   Dec.  Dig.  |  120.»] 

6.  JvsncES  OF  IHB  Peace  ({  106*)— Pbactice 
— NoweuiT. 

Under  Rev.  St  1896,  art.  1301,  providing 
that  when  the  case  is  tried  by  the  judge  a  party 
may  take  a  nonsuit  at  any  tiiine  before  the  deci- 
sion is  announced,  and  article  167T,  providing 
that  the  same  mode  of  procedure  shall  apply 
to  justice's  courts,  a  party  may  take  a  nonsuit 
after  the  justice  has  announced  what  bis  deci- 
sion will  hfi  and  before  formal  judgment  is  ren- 
dered. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i|  349,  3S0;  Dec  Dig. 
1106.*] 

0.  Justices  ov  the  Peace  ({  135*}— Judo- 

MBNT— NONStriT. 

In  an  action  to  enjoin  the  judgment  recov- 
ered in  justice  conrt  on  the  ground  that  defend- 
ant had  been  defeated  in  a  previous  action 
where  a  judgment  of  nonsuit  had  been  entered, 
an  allegation  that  the  justice  in  the  first  ac- 
tion stat^  that  he  would  be  compelled  to  ren- 
der judgment  for  the  defendant  is  not  equiva- 
lent to  an  allegation  that  judgment  had  been 
announced  so  that  no  nonsuit  could  be  taken. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  426-447 ;  Dec.  Dig.  { 
135.*] 

7.  Judgment  (I  948*)— Conclusiveness— Ne- 
cessity OF  Pleading. 

Res  adjudicata  must  be  pleaded  and  proven, 
and  a  judgment  recovered  after  plaintiff  had 
been  defeated  in  a  previous  action  is  not  void 
where  that  defense  lias  not  been  proven  and 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1787-1794 ;   Dec.  Dig.  |  94a*] 

Appeal  from  District  Court,  Jefferson 
County;    W.  H.  Pope,  Judge. 

Suit  by  W.  C.  Wyatt  against  B.  P.  Pye 
and  others.  EYom  an  order  granting  a  tem- 
porary Injunction,  defendants  appeal.  Re- 
versed and  rendered. 

RBE}SE,  J.  This  is  an  appeal  from  an 
order  of  the  district  judge  granting  a  temixH 
rary  Injunction.  There  are  no  briefs  nor  as- 
signments of  error  In  the  record,  which  con- 
tains only  the  i>etition  and  answer,  the  or- 
der of  the  judge,  and  the  appeal  bond.  The 
petition  presents,  in  substance,  the  follow- 
ing material  facts  as  grounds  for  the  in- 
junction: S.  Beck,  who  Is  made  defendant 
in  the  Injunction  proceeding.  Instituted  suit 
In  the  justice's  court  (In  which  precinct  or 
county  Is  not  stated)  on  April  16tb  (year 
not  stated).  The  defendant  B.  F.  Pye  was 
the  attorney  of  Beck.  It  aK>ears  that  the 
plalntUTs  cause  of  action  In  said  suit  was 


an  assignment  of  wages  by  an  employ^  of 
Wyatt  to  Beck.  This  cause  came  on  for  trial 
on  June  12th  (year  not  stated).  Quoting 
from  the  petition :  "And  after  the  justice  of 
the  peace,  J.  B.  Synnott,  had  heard  the  evi- 
dence and  argument  of  counsel  on  the  fol- 
lowing day,  the  13th  day  of  June,  be  In- 
formed the  defendant  B.  F.  Pye  that  he 
would  be  compelled  to  render  Judgment  for 
the  defendant;  that  as  soon  as  the  defend- 
ant Pye  found  what  the  Judgment  of  the 
court  would  be,  later  In  the  day,  be,  with- 
out warrant  of  law,  justice,  or  right,  had  the 
said  justice  of  the  peace  to  enter  a  nonsuit 
in  said  case,  and  then  afterwards  In  order 
to  harass  this  plalntUC  and  to  obtain  an 
advantage  over  him,  filed  the  suit  In  Galves- 
ton county.  In  the  city  of  Oalveston,  In  the 
justice  court  of  prednct  No.  1,  which  had  no 
jurisdiction  either  of  the  subject-matter  or 
of  the  parties,  and  no  Jurisdiction  was  al- 
leged or  proven,  and  obtained  the  void  Judg- 
ment out  of  which  this  execution  had  been 
Issued.  Plaintiff  shows:  That  this  sub- 
ject-matter was  fully  litigated  and  tried  In 
J.  B.  Synnott's  court,  and  by  all  the  canons 
of  right  and  Justice  and  law  a  judgment 
should  have  been  rendered  and  In  fact  was 
given  In  favor  of  plaintiff,  but,  as  aforesaid. 
It  was  not  entered  up,  and  Instead  a  judg- 
ment of  nonsuit  was  entered  after  the  de- 
fendant Pye  discovered  that  he  could  not* 
recover.  That  the  suit  In  Galveston  county 
was  brought  without  any  color  of  right,  and 
that  the  court  had  no  jurisdiction  over  either 
the  subject-matter  or  the  parties,  and  plain- 
tiff, believing  that  the  said  matter  had  been 
settled  in  J.  B.  Synnott's  court,  and  further 
knowing  that  said  Galveston  justice  court 
had  no  jurisdiction  over  him  or  the  subject- 
matter,  was  ignorant  of  the  fact  that  any 
judgment  was  rendered  against  him,  and 
that  any  execution  had  been  Issued,  and  be- 
lieved that  the  vexatious  matter  had  been 
dropped.  That  the  conduct  of  defendant 
B.  F.  Pye  Is  most  reprehensible  and  out- 
rageous In  filing  said  suit  In  Galveston  coun- 
ty, and,  when  the  smallness  of  the  sum  Is 
considered,  the  judgment  being  only  for 
ni-20,  this  plaintiff  believes  that  said  suit 
was  done  for  the  purpose  of  annoying  and 
harassing  him,  and  has  Injected  loss  and 
damages  on  him  by  reason  of  his  acts."  An 
execution  vma  Issued  on  this  judgment  ren- 
dered by  the  justice  court  of  Galveston  coun- 
ty and  placed  In  the  hands  of  A.  W.  Land, 
constable  of  precinct  No.  1  (county  not  stat- 
ed), who,  at  the  Instigation  of  the  said  Beck 
and  Pye,  was  about  to  levy  the  same  upon 
the  property  of  appellee,  and  Injunction  is 
prayed  for  to  restrain  him  from  doing  so, 
and  also  to  restrain  Beck  and  his  attorney, 
Pye,  from  recovering.  Upon  presentation  of 
the  petition  to  the  district  Judge  a  temporary 
wi-lt  was  ordered  to  Issue.  'I'he  defendants 
appeal  from  this  order. 
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[1]  The  right  of  appellee  to  the  writ  de- 
pends upon  whether  or  not  the  Judgment 
was  void,  and  this  depends  upon  whether 
or  not  the  justice's  court  had  Jurisdiction  ot 
the  subject-matter  of  the  suit  and  of  the  de- 
fendant Wyatt  at  the  time  of  the  rendition 
of  the)  Judgment  If  the  Judgment  was  mere- 
ly erroneous,  appellee  cannot  have  It  correct- 
ed through  the  means  of  an  injunction  in 
the  district  court 

[2]  It  is  true  that  the  general  statement 
is  made  In  the  petition  that  the  Judgment  is 
void,  and  that  the  Justice  of  the  peace  liad 
no  jurisdiction  of  the  subject-matter  of  the 
suit,  nor  of  the  x>er8on  of  appellee;  but 
these  are  purely  legal  conclusions.  The 
amount  in  controversy,  upon  which  the  Juris- 
diction of  the  Justice's  court  deipeuds,  is  not 
shown,  nor  is  there  any  statement  of  facts 
tending  in  the  remotest  degree  to  show  that 
the  Justice's  court  did  not  have  Jurisdiction 
of  the  person  of  appellee,  and  authority  to 
render  the  Judgment  by  proper  legal  service 
of  citation  upon  him,  or  regular  appearance 
by  him.  Such  general  allegations  of  purely 
l^al  conclusions  as  to  essential  facts  in  a 
petition  for  injunction  cannot  be  considered 
as  statements  of  facts. 

It  is  stated  that  the  Judgment  was  render- 
ed, and  it  cannot  be  impeached  in  this  way. 
We  might  conclude  by  Inference  from  the 
'amount  of  the  Judgment — $11— and  the  fact 
that  it  is  the  same  subject-matter  that  was 
litigated  In  Justice  Synnott's  court,  that  the 
matter  in  controversy  was  within  the  Juris- 
diction of  the  Justice's  court  and,  in  the 
absence  of  any  allegation  in  the  remotest 
degree  tending  to  show  that  appellee  had  no 
proper  legal  notice  of  the  suit  it  might  be 
presumed  from  the  mere  rendition  of  the 
Judgment  that  the  court  had  acquired  Juris- 
diction of  his  person.  It  is  alleged  that  ap- 
pellee is  now — that  is,  at  the  time  of  the  fil- 
ing of  the  suit — a  resident  of  Jefferson  coun- 
ty; but  there  Is  no  allegation  that  be  was 
not  a  resident  of  precinct  No.  1,  Galveston 
county,  at  the  time  that  suit  was  instituted. 

[3]  It  would  not  however,  have  made  any 
difference  if  appellant  had  been  at  that  time 
a  resident  of  Jefferson  county,  and  properly 
suable  only  in  the  precinct  of  his  residence 
there.  This  would  have  been  a  matter  of 
personal  privilege  which  he  was  required 
to  plead  and  prove  in  that  court  and  if  he 
failed  to  do  so,  or  if  he  did  so  and  his  plea 
was  overruled,  this  would  not  have  affected 
the  validity  of  the  Judgment.  It  would  only 
have  rendered  It  erroneous  and  subject  to 
revision  on  appeal. 

[4]  If  the  amount  thus  in  controversy  was 
less  than  ?20,  such  error  could  not  be  cor- 
rected by  injunction  in  the  district  court. 
H.  &  T.  O.  By.  Co.  v.  Young,  137  S.  W.  380. 


[i,  6]  If  reliance  la  placed  upon  the  facts 
alleged  with  regard  to  the  previous  action 
in  Justice  Synnott's  court,  that  cannot  help 
appellee.  We  gather  from  the  allegations  of 
the  petition  that  the  nonsuit  was  taken  by 
the  plaintiff  Beck  before  the  decision  of  the 
Justice  was  announced.  B.  S.  1301;  Hood- 
less  V.  Winter,  80  Tex.  638,  16  &  W.  42T, 
The  information  given  by  the  Justice  to 
Beck's  attorney,  Pye,  "that  he  would  be  com- 
pelled to  render  Judgment  for  the  defend- 
ant," as  alleged  in  the  petition,  cannot  be 
taken  as  an  allegation,  or  as  intended  as  an 
allegation,  that  the  decision  had  been  an- 
nounced before  the  nonsuit  was  taken.  It  is 
further  stated'  "that  as  soon  as  the  defend- 
ant Pye  found  what  the  Judgment  would 
be,"  he  later  in  the  day  had  the  Justice  al- 
ter a  nonsuit  It  is  not  alleged  that  any  ob- 
jection was  made  thereto.  From  the  alle- 
gations of  the  petition  it  appears  that  the 
defendant  Beck  was  strictly  within  his 
rights  when  he  took  the  nonsuit,  and  had  the 
cause  dismissed.  This  was  not  a  bar  to  an- 
other action.  Foster  v.  Wells,  4  Tex.  101. 
The  statute  cited  relates  to  the  practice  In 
the  district  and  county  courts,  but  by  article 
1677,  R.  S.,  is  made  applicable  to  Justice's 
courts  as  well. 

[7]  But  if  the  facts  alleged  bad  shown  that 
the  nonsuit  was  taken  too  late,  an^  aft»  a 
Judgment  had  been  announcea  in  favor  of 
the  plaintiff,  appellee  Wyatt  and  so  the  mat- 
ter was  res  adjudicata,  still  this  would  have 
been  a  defense  that  the  defendant  would 
have  been  required  to  set  up,  In  the  action 
in  Galveston  county,  and  cannot  be  made 
the  ground  of  an  indirect  appeal  by  way 
of  injunction,  In  the  absence  of  allegation 
of  fraud,  or  that  appellee  was  prevented, 
through  no  fault  of  his  own,  from  making 
the  defense.  It  is  true  that  It  is  alleged 
that  the  appellant  Beck  had  no  cause  of 
action  against  appellee,  that  he  had  a  good 
defense  to  the  action,  and  there  is  a  gen- 
eral charge  that  the  action  of  appellant 
Pye,  as  attorney  for  Beck,  in  bringing  the 
second  suit  In  Galveston  county,  was  out- 
rageous ;  but  these  facts  do  not  tend  to  show 
that  the  Judgment  was  void.  Appellant  Beck 
may  be  a  loan-shark,  as  alleged,  a  creature 
against  whom  there  is  a  well-grounded  and 
universal  prejudice;  but  that  does  not  af- 
fect the  validity  of  the  Judgment  H.  &  ±.  C. 
By.  Co.  V.  Toung,  supra.  The  petition  pre- 
sented no  grounds  for  the  .issuance  of  the 
writ  of  injunction,  and  the  district  Judge 
erred  in  not  so  holding. 

The  order  granting  the  writ  la  vacated, 
and  the  temporary  writ  is  dissolved.  Carl- 
ker  V.  DUl,  140  S.  W.  845;  Bailway  Co.  t. 
Lunn,  141  S.  W.  538;  Beaty  v.  Goggan,  131 
S.  W.  631;    Hudson  v.  Smith,  133  S.  W.  487. 
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RALLS  et  al.  t.  PARISH  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Not.  16,  1912.    Behearing  Denied 

Dec.  14,  1012.) 

1.  C0T7RTIES  (J  35*)— Removal  of  Cottnty 
Seat  —  Election  Contest  —  Burden  or 
Pboof. 

The  burden  was  on  parties  contesting  a  de- 
cision that  an  election  tor  the  removal  of  the 
county  seat  had  resulted  favorably  to  removal  to 
show  that  the  old  county  seat  town  was  within 
a  radius  of  five  miles  of  the  center  of  the  coun- 
ty, and  that  the  voters  originally  voted  for  the 
county  seat  as  located. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {f  38-45 ;   Dec.  Dig.  S  36.*] 

2.  Evidence  (|  84*) — Presukptions — Coun- 
TT  Seat— Location. 

The  court  cannot  presume  that,  because  a 

Sart  of  the  plat  of  an  existing  town  was  within 
ve  miles  of  the  center  of  the  county,  any  part 
of  the  town  itself,  as  it  previously  existed,  was 
within  that  radios;  that  being  a  matter  of 
proof. 

[Ed.  .Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  106;   Dec.  Dig.  {  84.*] 

3.  Appeal  and  Ebbob  (|  934*)  —  Pbescjcp- 
TICKS — Suppobt  of  Judoiient. 

The  evidence  should  be  viewed  in  the  light 
most  favorable  to  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3777-3781;    Dec.  Dig.  f 

4.  Evidence  (|  67*) — Pbesumptions— Status 
OF  Town. 

It  cannot  be  presumed,  as  a  matter  of  law, 
that  the  houses  in  the  built-up  part  of  the  town 
were  the  same  in  1910  as  in  1891,  when  the 
town  was  made  a  county  seat. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  87,  88,  103;   Dec.  Dig.  {  67.*] 

6.  Deeds  (|  96*)—Recitals— Evidence. 

Every  citizen  in  a  town  was  privy  to  a 
deed  dedicating  a  section  as  the  site  of  a  town 
for  use  as  streets,  etc.,  whether  the  deed  was 
formally  accepted  or  not,  so  that  recitals  in 
such  deed  that  a  town  bad  been  built  on  the 
section  were  admissible  in  evidence  in  a  suit  by 
its  citicens  to  retain  the  county  seat  at  such 
place,  especially  where  they  themselves  put  the 
deed  in  evidence,  without  restriction. 

[£3d.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  256-260;    Dec.  Dig.  |  96.*] 

6.  Deeds  (|  96*)— Becitals — Consideration. 

A  recital  in  a  deed  as  to  its  consideration 
is  prima  facie  evidence  on  the  question. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  if  256-260 ;    Dec.  Dig.  f  96.*] 

7.  Counties  (S  35*)— County  Seat  Contests 
—Sufficiency  of  Evidence. 

Evidence,  in  a  suit  by  citizens  of  a  town  to 
contest  an  election  by  which  the  county  seat 
was  removed  to  another  town,  held  to  sustain 
a  finding  that  in  voting  the  county  seat  of  such 
town  the  voters  intended  to  vote  with  reference 
to  the  actual  location  of  the  buildings  and  not 
the  town  plat 

[Ed.  Ndte.— For  other  cases,  see  Counties, 
Cent  Dig.  ii  38-45;   Dec.  Dig.  f  35.*] 

&  Appeal  and  Ebbob  (|  1042*) — Habulkss 

Ebbob. 

Any  error  in  striking  a  part  of  the  petition 
became  harmless,  where  Uie  trial  court  heard  the 
evidence  on  the  question  raised  thereby  and  filed 
findings  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4110-4114;  Dec.  Dig.  | 
1042.*] 


9.  Elections  (|  203*)— Location  or  Votino 
Place. 

Where  the  voting  place  at  a  certain  town 
was  situated  on  the  boundary  line  of  the  coun- 
ty, which  had  long  been  a  disputed  strip  also 
claimed  by  another  county,  and  the  right  of  the 
voters  to  vote  at  that  place  had  not  previously 
been  questioned,  and  no  one  outside  of  the  pre- 
cinct voted  at  the  election,  or  was  deprived  of 
bis  vote  because  of  the  location  of  the  ballot 
box,  the  counting  of  the  votes  cast  in  such  box 
did  not  violate  the  spirit  of  the  Constitution, 
though  the  voting  place  was  in  fact  located  out 
of  the  county. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ||  179,  181;  Dec  l3ig.  |  203.*] 

10.  Appeal  and  Ebbob  (|  1027*)— Habkless 
Ebbob— Fin  dinob. 

Any  error  in  findings  that  certain  votes 
were  not  fraudulent  would  be  immaterial,  where 
the  result  of  the  election  would  not  be  changed 
if  such  votes  were  thrown  out 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4033;   Dec.  Dig.  1 1027.*] 

On  motion  for  rehearing.     Rehearing  or- 
dered, and  Judgment  below  aflirmed. 
.  For  former  opinion,  see  149  S.  W.  810. 

HUFF,  C.  J.  At  the  last  term  of  tbls 
court  this  case  was  reversed  and  rendered  by 
tbis  court  Appellee,  the  contestee,  filed  his 
motion  for  rehearing,  and  thereafter  this 
court  certified  certain  questions  to  the  Su- 
preme Court  for  its  determination.  On  the 
29tb  day  of  May,  1912,  that  court  handed 
down  its  answers  and  opinion  wblch  had 
been  certified  to  this  court  for  Its  observation 
and  guidance  and  which  is  reported  In  147  S. 
\V.  504.  By  that  opinion  It  Is  left  to  us  as  an 
Issue  of  fact  to  ascertain  what  constitutes 
the  boundaries  of  Emma,  and  in  doing  so,  as 
we  understand  the  opinion,  we  must  ascer- 
tain the  Intention  of  the  voters  at  the  time 
of  selecting  the  county  seat,  as  that  Inten- 
tion wlU  control.  The  Supreme  Court,  in  Its 
opinion,  says:  "The  original  town  plat  of 
Emma  as  It  existed  at  the  time  It  became  tbe 
county  seat  of  Crosby  county.  In  1891,  did 
not  constitute  the  county  seat,  but  rather  the 
collection  of  Inhabited  houses  and  the  area 
pertaining  to  such  houses  constituted  the 
town,  and  therefore  the  county  seat  The 
town  of  Emma,  as  the  voters  knew  it  and  as 
they  intended  It  should  constitute  the  coun- 
ty seat,  should  control."  In  the  light  of  the 
opinion  of  this  court  rendered  in  this  case 
and  the  facts  In  question  certified  to  the  Su- 
preme Court,  It  would  appear  that  the  Su- 
preme Court  has  eliminated  the  plat  from 
consideration  as  the  county  seat  of  Crosby 
county,  selected  by  the  voters  at  the  election 
In  1891.  The  contestants  in  this  case  assail 
the  order  of  the  county  judge  of  Crosby  coun- 
ty which  declared  the  town  of  Crosbyton 
was  selected  by  tbe  voters  at  the  election 
September  17,  1910.  Article  1393,  R.  S. 
1911,  old  article  815,  provides :  "The  officers 
holding  the  election  shall  make  return  there- 
of to  the  officer  ordering  said  election  with- 
in ten  days  after  the  same  was  had,  who 
shall  then  proceed  to  open  said  returns  and 
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count  the  same  and  declare  the  result,  which 
shall  be  entered  upon  the  records  of  said 
commissioners'  court  and  shall  also  state  the 
name  and  place  from  which  the  same  is  re-' 
moved  and  the  name  and  the  place  to  which 
the  same  is  removed."  Until  this  order  so 
made  is  set  aside  or  vacated,  the  town  there- 
in named  is  the  county  seat.  The  burden  is 
on  the  party  or  the  parties  assailins^  it  to 
show  that  it  does  not  correctly  name  the 
town  for  the  county  seat.  Wallace  v.  Wil- 
liams, 50  Tex.  Civ.  App.  623,  110  S.  W.  785. 
[1]  We  hold  ttiat  the  burden  was  on  the 
contestants  in  this  case  to  sbow  that  Emma 
was  within  the  radius  of  five  miles  of  the 
center  of  Crosby  county,  and  that  it  was  the 
Intention  of  the  voters  of  1891  to  vote  for 
such  town,  and  that  they  did  vote  for  it  as 
located;  and,  unless  contestants  discharged 
that  burden,  it  was  not  incumbent  upon  the 
trial  court  to  disturb  the  result  so  announc- 
ed by  the  order  of  the  county  judge.  The 
contestants  Introduced  a  deed  from  C.  A. 
Benedict,  together  with  a  plat  of  section  2, 
certificate  16,  N.  &  O.  B.  R.  R.  Co.  The  deed 
is  as  follows:  "State  of  Texas.  C.  A.  Ben- 
edict of  Crosby  county,  Texas,  has  laid  oft 
section  2,  certificate  16,  N.  &  O.  B.  R.  R.  Co., 
original  grantee,  Crosby  county,  Texas,  into 
lots  and  blocks  with  streets  and  alleys  as 
shown  by  the  above  plat,  and  whereas  a  town 
has  been  built  upon  said  section  so  laid  off 
as  aforesaid  to  be  known  and  called  by  the 
the  name  of  Emma;  therefore,  know  all  men 
by  these  presents,  that  I,  the  said  C.  A. 
Benedict,  for  and  In  consideration  of  the 
fact  that  a  town  has  been  built  upon  said 
section  of  land  and  for  the  purpose  of  secur- 
ing the  inhabitants  of  said  town  in  the  en- 
joyment of  its  streets,  alleys  and  public 
square,  do  hereby  declare  that  I  have  and 
do  by  these  presents  consent  to  the  said 
subdivision  of  said  section  by  said  plat  shown 
into  lots,  blocks,  streets  and  alleys  of  di- 
mensions in  feet  as  shown  by  the  dimensions 
above  given.  I  do  hereby  donate  unto  the 
said  citizens  of  the  aforesaid  town  the  free 
and  uninterrupted  use  of  said  streets  and  al- 
leys and  to  be  held  and  enjoyed  by  them  so 
long  as  so  used,  otherwise  to  revert  to  me, 
the  said  C.  A.  Benedict,  or  my  heirs.  The 
southeast  comer  of  the  public  square  to  be 
the  starting  point  in  surveying  blocks,  lots, 
streets  and  alleys.  [Signed]  C.  A.  Benedict" 
They  also  introduced  testimony  to  show  that 
portions  of  the  town  plat  were  within  the  five- 
mile  radius,  but  the  facts  also  show  that  this 
plat  was  filed  on  the  day  before  the  election 
in  1891  to  remove  the  county  seat  from  Es- 
tacado  to  E^mma.  The  deed  purports  to  be 
in  consideration  of  "the  fact  that  a  town  had 
been  built  uiran  said  section,"  and  to  se- 
cure "the  inhabitants  of  said  town  in  the 
enjoyment  of  its  streets,  alleys,"  etc.  And 
further,  "I  do  hereby  donate  unto  the  said 
citizens  of  the  aforesaid  town  the  free  and 
uninterrupted  use  of  said  streets,  and  al- 
leya"    This  instrument,  together  with  the 


plat,  is  to  be  treated  as  one  instrument  The 
town  Is  part  of  the  description  of  the  section 
and  aids  in  the  identification  of  the  land. 

[2]  The  town  built  on  the  section  is  no 
more  to  be  discarded  than  the  plat  of  the 
Imaginary  streets  and  alleys,  but  on  what 
part  of  the  section  was  it  situated  in  1891? 
Shall  this  court  presume,  because  part  of  the 
plat  was  within  the  five-mile  limit,  that  the 
town  or  any  part  of  it  was  also?  We  think 
the  proof  ought  to  furnish  the  trial  conrt  and 
this  court  facts  to  show  that  some  portion  of 
the  town  was  then  within  the  required  ra- 
dius. The  voters  doubtless  knew  the  town  as 
it  would  be  open  to  observation.  Not  neces- 
sarily so  with  the  plat.  It  will  not  answer 
the  requirements  to  say  the  filing  of  the  plat 
constituted  constructive  notice.  This  is  not 
a  question  of  notice,  but  is  one  of  "intention" 
on  the  part  of  the  voters  at  the  time.  Did 
they  vote  for  the  plat  or  the  town  as  thai 
known?  On  this  point,  as  we  understand  the 
record,  there  is  no  proof  on  this  vital  issue 
in  the  case;  that  is,  the  "intention"  of  the 
voters  as  to  the  boundary  of  the  "place."  The 
court  must  resort  to  inference  to  bridge  the 
hiatus.  It  occurs  to  us  the  nature  of  the  case 
required  better  evidence.  It  should  be  stated 
that  contestants,  upon  the  trial  of  the  case 
in  the  court  below  and  in  this  court,  nrged 
that  the  certificate  issued  by  the  LAnd  Com- 
missioner in  1891  should  control  in  fixing  the 
center  of  the  county.  As  we  understand  the 
facts  in  this  case,  should  that  certificate  con- 
trol, then  contestants  made  out  a  prima  fade 
case ;  but  the  Supreme  Court  baa  settled  that 
question  adversely  to  contestants.  The  trial 
court  filed  his  conclusions  of  facts  and  of  law. 
In  the  fourth  finding  of  facts  he  finds :  "The 
town  of  Crosbyton  to  be  situated  and  was 
on  the  day  of  the  election  within  five  miles  of 
the  geographical  center  of  Crosby  county,  as 
shown  by  the  certificate  of  August  26,  1910, 
and  tliat  the  town  of  Emma  is  not  and  was 
not  at  the  date  of  the  election  within  said 
five  miles,  but  is  more  than  five  miles  from 
the  geographical  center  of  such  county,  as 
shown  by  the  certificate  of  August  26,  1910." 

[3]  The  trial  court,  after  hearing  the  evi- 
dence, rendered  his  judgment,  and  we  be- 
lieve the  evidence  should  be  viewed  in  the 
light  most  favorable  to  the  judgment.  It  has 
been  urged  by  counsel  that  the  court  in  his 
finding  did  not  find  that  Emma,  when  first 
selected  as  the  county  seat,  was  without  the 
five-mile  radius.  He  must  have  found  that 
Emma  since  1891  up  to  the  election  in  1910 
was  the  county  seat,  and  that  it  was  then  be- 
ing sought  to  be  removed.  We  must  impute  to 
him  the  finding  that  Emma,  when  chosen  for 
the  county  seat  in  1891,  was  more  than  five 
miles  from  the  center,  as  shown  by  certifi- 
cate of  August  26,  1910.  In.  the  order  de- 
claring Emma  the  county  seat  in  1891  it  Is 
shown  by  the  order  that  109  votes  were  cast 
to  remove  to  Emma,  19  votes  to  section  1, 
certificate  336,  and  3  votes  to  remain  at  ^■ 
tacado.     The  evidence  shows  in  measuring 
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from  the  center  of  the  connty  as  ascertained 
by  the  certificate  of  the  Land  Commission- 
er, August  26,  1910,  the  flve-niUe  limit  Is 
reached  197  varas  east  of  the  courthouse,  ac- 
cording to  the  witness  Orand.  This  witness 
says:  "There  are  some  houses  west  of  the 
point  we  came  out  as  the  fiTe-mlle  radius 
in  the  town  of  Emma."  J.  C.  Woody  testi- 
fied to  bouses  in  the  town  of  Emma  and  east 
of  the  courthouse,  but  falls  to  show  whether 
tbe  houses  are  within  or  without  the  flve- 
mile  radius.  The  deed  of  dedication  clearly 
Indicates  there  was  a  town  on  tbe  section  l>e- 
fore  the  grantor  executed  It  If  this  section 
was  platted  longer  ttian  one  day  before  tbe 
election,  tbe  evidence  does  not  show  it 
There  is  no  testimony  to  show  that  the  vot- 
ers intended  to  vote  for  the  platted  section, 
unless  the  filing  of  tbe  plat  tbe  day  before 
Is  such.  We  think  there  is  evidence  which 
will  support  the  Judgment  of  the  trial  court 
At  least,  we  are  not  prepared  to  say  there 
Is  none. 

[4]  It  has  been  urged  by  appellants  that 
from  the  situation  of  the  houses  the  town 
of  Emma  In  1910  cannot  be  presumed  where 
thus  situated  in  1891.  This  Is  true.  The 
presumption  will  not  prevail  retrospectively, 
but  tbe  situation  in  1910  was  a  circumstance 
which  can  be  looked  to  for  what  It  Is  worth. 
It  does  not  rise  to  the  dignity  of  a  presump- 
tion, but  it  is  nevertheless  a  fact  or  circum- 
stance which  may  be  entitled  to  some  con- 
sideration. Tbe  fact  that  voters  in  1891, 
when  they  cast  their  ballot  for  a  section  of 
land,  said  section  1,  certificate  336,  when 
they  voted  for  a  town  they  named  Estacado 
or  Emma,  as  the  case  might  be,  indicates 
that.  If  they  had  been  voting  for  section  2, 
ihey  probably  would  have  so  stated. 

[I]  It  is  earnestly  contended  by  counsel 
for  contestants  the  phrase,  "whereas  a  town 
has  been  built  upon  said  section,"  in  tbe 
deed  from  Benedict,  cannot  and  should  not 
be  considered  as  testimony  on  the  question 
as  to  whether  there  was  a  town  known  as 
Emma  on  the  section.  It  is  urged  that  such 
recital  is  not  evidence  against  third  persons 
who  are  strangers  to  the  deed.  This  prop- 
osition Is  true  and  sustained  by  the  authori- 
ties cited  by  contestants.  But  are  con- 
testants strangers  to  tbe  deed  they  offered  in 
evidence  themselves  to  sustain  tbelr  case? 
Benedict,  by  bis  deed,  recited,  "I  do  here- 
by donate  unto  the  said  citizens  of  tbe  afore- 
said town,  tbe  free  and  uninterrupted  use 
of  said  streets  and  alleys,"  and  he  further 
does  so  "for  and  in  consideration  of  the  fact 
that  a  town  has  been  built  upon  said  section 
of  land  and  for  the  purpose  of  securing  tbe 
Inhabitants  of  said  town  in  tbe  enjoyment 
of  Its  streets,  alleys  and  square."  That  was 
tbe  consideration  or  reason  for  platting  the 
section.  That  is,  because  a  town  was  on  it, 
and  to  secure  the  inhabitants  in  tbe  enjoy- 
ment of  such  streets. 

[1]  Recitals  in  tbe  deed  are  prima  fade 
evidence  of  sucb  consideration.     Haldeman 


V.  Chambers,  19  Tex.  1{  Sachse  t.  Loeb,  69 
S.  W.  460;  Williams  v.  Talbot,  27  Tex.  159. 
This  was  a  dedication  deed;  otherwise  it 
might  be  held  Invalid  because  It  was  uncer- 
tain as  to  who  were  the  grantees.  It  was 
evidently  tbe  purpose  of  Benedict  to  deed  to 
the  public  the  right  to  the  streets  and  al- 
leys, and  he  was  moved  thereto  because  he 
found  a  town  on  bis  section  to  secure  the 
Inhabitants  thereof  in  the  use  of  the  streets, 
etc.;  they  were  dedicated  to  their  enjoyment 
City  of  Corslcana  v.  Zom,  97  Tex.  317,  78  S. 
W.  924.  Judge  Brown  of  the  Supreme  Court 
said  in  that  case:  "The  fact  of  the  deed 
from  Mrs.  Zorn  and  her  husband  to  the  dif- 
ferent purchasers  of  lots  in  Zom's  addition 
was  to  convey  to  such  purchasers  the  right 
that  they  and  all  persons  should  be  permit- 
ted to  use  the  streets  and  alleys  for  the  pur- 
poses designated  upon  the  said  plat  for  all 
time,  and  this  conveyance  vested  in  tbe  put)- 
lie  and  in  the  city  of  Corslcana,  as  the  or- 
ganized representative  of  the  public,  tbe  right 
to  take  possession  of  and  use  said  streets 
and  alleys  whenever  the  progress  and  devel- 
opment of  tbe  town  should  make  it  neces- 
sary so  to  do.  It  is  objected  on  tbe  part  of 
Mrs.  Zorn  that  there  has  been  no  acceptance 
by  the  city  of  tbe  dedication.  There  was  no 
necessity  for  such  an  acceptance,  for  the 
right  which  vested  in  tbe  purchasers  of  tbe 
different  lots,  and  through  them  in  the  pub- 
lic, was  irrevocable."  Also,  see  Sanborn  v. 
City  of  AmarlUo,  42  Tex.  Civ.  App.  116,  93 
S.  W.  473.  If  this  deed  was  to  the  public, 
every  citizen  in  Emma  and  the  county,  while 
it  was  the  county  seat,  held  in  privity  wheth- 
er accepted  formally  or  not  and  enjoyed  cer- 
tain rights  in  said  town  by  virtue  of  said 
deed  of  which  tbey  could  not  be  deprived. 
This  suit  Is  by  citizens  of  Crosby  county  tn 
behalf  of  tbe  public  to  retain  the  county  seat 
at  Emma,  and  as  evidence  of  the  fact  they 
Introduced  this  deed  and  Invoked  the  stipula- 
tion In  the  deed  which  is  In  tbelr  interest 
[7]  Tbe  fact  that  there  Is  recited  in  the 
deed  that  a  town  existed  on  the  land  before 
the  deed  is  called  a  hearsay  declaration, 
which  Is  not  evidence,  so  say  contestants. 
The  deed  is  to  a  town  for  the  enjoyment  Of 
a  town  and  its  Inhabitants  and  to  make  a 
town.  If  one  part  Is  admissible,  why  not  ail 
of  it?  These  parties,  contestants  and  con- 
testee,  stand  in  tbe  same  relation  to  the  deed. 
If  one  part  is  to  be  treated  as  an  unsworn 
declaration  by  a  stranger,  then  it  is  so  as  to  all 
of  it  Complainants  themselves  Introduced 
the  deed  and  did  not  restrict  it,  or  ask  the 
trial  court  to  do  so,  but  now  insist  in  this 
court  that  it  was  not  and  Is  not  evidence  as 
to  tbe  existence  of  a  town  on  tbe  land  be- 
fore the  plat.  We  have,  concluded  it  is,  and 
especially  since  contestants  themselves  put 
it  in  evidence  without  any  restrictions  or  lim- 
itations. The  trial  court  according  to  oar 
view,  had  testimony  that  there  was  a  town 
on  that  section  in  1891,  and  that  It  was  in- 
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habited.  The  evidence  does  not  disclose  Its 
boundaries  at  that  time,  but  the  testimony 
does  show  In  1910  the  location  of  some  hous- 
es at  that  time,  none  of  which  were  prov- 
en to  be  within  the  five-mile  radius,  and  such 
fact  was  a  circumstance,  though  slight,  upon 
which  to  base  a  Judgment,  In  the  absence  of 
proof  to  the  contrary.  The  record  In  this 
case  Is  silent  as  to  any  Intention  on  the  part 
of  the  voters  to  vote  for  a  town  plat  as  the 
county  seat  in  1891.  Such  intention  could 
be  established  only  by  inference.  The  trial 
court,  from  the  evidence  before  him,  drew 
the  Inference  that  the  voters  at  the  time  in- 
tended to  vote  for  the  town  of  Emma  as 
then  known  at  a  place  more  than  five  miles 
from  the  geographical  center  of  the  county, 
and  that  the  county  seat  was  then  located 
at  that  point  On  the  evidence  before  that 
court  we  cannot  say  the  trial  Judge  erred  in 
such  conclusion,  and,  not  being  auie  to  say 
so,  it  becomes  our  duty  to  affirm  him  upon 
that  point 

There  are  a  number  of  assignments  to  the 
action  of  the  court  In  sustaining  exceptions 
to  contestants'  amended  petition;  but  in  the 
disposition  we  shall  make  of  the  case,  in  our 
opinion,  they  become  immaterial,  and  are 
therefore  overruled.  The  opinion  of  the  Su- 
preme Court  disposes  of  several  of  the  as- 
signments. 

[I]  The  twelfth  assignment  complains  of 
the  action  of  the  court  in  striking  out  the 
twenty-third  paragraph  of  the  first  amended 
petition,  in  which  It  was  alleged  that  35 
votes  were  cast  at  the  voting  box  of  Estaca- 
do,  30  for  Crosby  ton  and  5  for  Emma,  and 
in  which  it  was  alleged  that  the  votes  so  cast 
were  illegal  and  should  not  have  been  count- 
ed, for  the  reason  that  each  of  said  voters 
voted  outside  of  the  election  precinct  in 
which  they  resided.  The  names  of  the  par- 
ties so  voting  were  given  in  the  petition. 
The  court,  during  the  trial,  beard  evidence 
on  the  question  raised  by  the  pleading  so 
stricken  out  and  filed  conclusions  of  facts 
thereon.  We  bold  that,  even  though  tlie 
court  may  have  been  in  error  in  striking  out 
that  portion  of  the  petition,  it  became  im- 
material or  harmless  error ;  be  having  heard 
evidence  introduced  by  both  sides.  Harle  v. 
Texas  Southern  Co.,  39  Tex.  Civ.  App.  43, 
86  S.  W.  1048;  McCIenny  v.  Floyd,  10  Tex. 
159. 

[I]  The  court  found  as  a  fact  that  the  west 
boundary .  line  was  not  where  contestants 
claimed  it,  and  In  the  eighth  finding  of  facts 
states  "that  the  voting  place  of  Estacado  is 
not  shown  by  the  evidence  to  have  been  west 
of  the  west  line  of  Crosby  county."  There 
Is  testimony  In  the  record  supporting  this 
finding.  It  is  Also  shown  by  the  testimony 
that  the  people  In  that  precinct  have  been 
voting  at  the  schoolhouse  where  the  election 
was  held  September  17,  1910.  There  is  no 
testimony  that  any  voter  was  dei)rived  of 
t>is  vote,  or  that  there  was  any  unfairness 


by  any  one  In  holding  the  election  at  that 
place.  Ex  parte  White  (Cr.  App.)  28  S.  W. 
642 ;  Am.  &  Bng.  Enc.  vol.  10,  p.  597;  Qulnn 
V.  Lattlmore,  120  N.  C.  426,  26  S.  E.  638,  58 
Am.  St  .Rep.  797.  In  the  North  Carolina 
case  the  court  said:  "When  qualified  voters 
living  near  the  dividing  line  of  two  town- 
ships, which  line  was  not  definitely  located, 
in  good  faith  registered  and  voted  In  the 
township  In  which  they  did  not  actually  re- 
side, but  It  appeared  they  bad  listed  their 
property  for  taxation,  sent  their  children  to 
sdiool  for  many  years  previous,  had  register- 
ed and  voted  In  the  same  township,  it  was 
held  the  votes  of  such  electors  having  been 
cast  must  be  counted."  In  the  White  Case, 
above  cited.  It  is  stated:  "The  object  of  a 
provision  of  this  character  is  to  Insure  a 
fair  and  honest  election  by  requiring  each 
voter  to  cast  his  ballot  at  the  same  place 
where  his  neighbors  voted  and  those  to  whom 
his  qualifications  were  best  known  and  by 
whom  if  necessary  they  could  be  challeng- 
ed." E^om  the  record.  It  appears  that  the 
west  boundary  line  of  Crosby  county  was 
in  dispute  and  had  been  for  years.  Its  true 
location  was  difficult  of  ascertainment;  dif- 
ferent surveyors  running  diflferent  Unes. 
The  voting  box  at  Estacado  appears  to  be 
situated  on  the  disputed  strip,  and  until 
this  controversy  no  question  as  to  the  right 
of  the  voters  in  that  precinct  to  cast  their 
ballots  at  that  box  had  been  questioned.  The 
record  does  not  show  that  any  one  living  out- 
side of  that  precinct  cast  his  ballot  at  the 
election  held  S^tember  17,  1910,  or  that  any 
one  living  therein  was  deprived  of  his  vote 
on  account  of  the  box  being  so  situated.  We 
do  not  believe  the  spirit  of  the  Constitution 
has  been  violated  by  counting  the  votes  so 
cast.  It  would  be  a  harsh  rule  that  would 
disfranchise  a  whole  community  because  of 
an  honest  mistake  or  because  surveyors  could 
not  agree  as  to  the  true  line-  We  therefore 
overrule  all  assignments,  whether  as  to  plead- 
ing, exception,  court's  finding,  or  the  like, 
bringing  into  question  the  legality  of  the 
votes  so  cast. 

Contestants  in  this  case  object  to  some  70 
voters  because  of  Improper  conduct  and  Influ- 
ence being  brought  to  bear  on  them  to  8<^cure 
their  votes  In  favor  of  Crosbytou.  They  set 
up  substantially  the  following  grounds  for 
attacking  said  votes :  "That  in  precinct  Xa 
1  there  were  permitted  to  vote  at  the  elec- 
tion 21  persons  named  in  the  pleading  who 
voted  In  favor  of  the  removal  of  the  county 
seat  to  Grosbyton,  and  whose  votes  were 
counted  In  declaring  the  result  of  the  Sec- 
tion. That  each  of  said  21  votes  were  il- 
legal for  the  reason  that  prior  to  the  election 
the  C.  B.  Live  Stock  Company,  a  foreign 
corporation  doing  business  in  Crosby  coun- 
ty, its  agents  and  employes,  for  the  purpose 
of  inducing  such  voters  to  vote  In  favor  of 
the  removal  of  the  county  seat  from  Emma 
to  Crosbyton,  contracted  with  each  of  ndi 
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voters  to  give  aud  donate  to  eacb  of  sucb 
voters  certain  town  lots  in  the  town  of  Cros- 
byton  in  consideration  of  their  voting  in  fa- 
vor of  Crosbyton  for  the  county  seat.  That 
each  of  such  voters  accepted  such  contracts 
and  donations  and  were  induced  thereby  to 
vote  for  Crosbyton.  That  after  entering  into 
such  contracts,  said  live  stock  company,  its 
agents  and  employes,  organized  a  town-site 
company  and  conveyed  the  town  site  of  Cros- 
byton to  such  town-site  company,  and  the 
town-site  company  agreed  with  the  live  stock 
company  to  carry  out  the  illegal  contract  of 
said  live  stock  company  with  the  21  voters 
named  in  the  pleading.  That  the  live  stock 
company  farther  agreed  with  such  voters  to 
remove  at  Its  own  expense  all  the  houses, 
bams,  and  other  improvements  of  the  voters 
from  Emma  to  Crosbyton.  That  each  of 
such  voters  was  influenced  by  such  promises 
and  contracts  to  vote,  and  did  vote,  in  fa- 
vor of  the  removal  of  the  county  seat  from 
Emma  to  Crosbyton,  and  that  each  of  such 
votes  was  therefore  illegal."  And  also  at- 
tack the  votes  of  some  70  voters  in  all,  includ- 
ing No.  1  and  seven  other  voting  precincts,  on 
the  same  allegation  substantially  as  above 
set  out. 

In  appellants'  thirty-second  assignment  of 
error  it  is  complained  that  the  court  erred 
in  his  ninth  finding  of  facts,  to  the  effect  that 
neither  the  C.  B.  Live  Stock  Company  nor 
any  of  its  agents  offered  any  inducement  or 
made  any  propositions  looking  to  having  as 
their  object  and  purpose  the  giving  to  any 
voter  or  voters  any  financial  consideration  or 
aid  for  their  votes  for  the  removal  of  such 
county  seat  from  Emma  to  Crosbyton  or  from 
Ralls,  for  the  reason  that  the  evidence  adduc- 
ed upon  the  trial  clearly'shows  that  between 
the  time  the  election  was  ordered  on  the 
8th  day  of  August,  1910,  and  the  day  on 
which  the  same  was  held,  on  the  17th  day 
of  September,  1010,  the  C.  B.  Live  Stock  Com- 
pany, through  Its  duly  authorized  agents, 
did  hold  out  to  the  voters  of  Crosby  county 
inducements  and  representations  looking  to 
and  having  as  their  object  the  purpose  of 
giving  to  such  voters  financial  aid  and  con- 
sideration for  their  votes.  Then  the  same 
question  is  raised  by  various  other  assign- 
ments, and  in  the  sixty-fourth  assignment 
appellants  make  the  assignment  that  the 
court  erred  in  holding  and  concluding  that 
the  vote  of  each  of  the  following  voters  was 
a  legal  vote,  aud  set  out  some  70  names,  for 
the  reason  that  the  pleadings  and  evidence 
conclusively  show  that  said  witnesses  were 
unlawfully  influenced  In  their  determination 
to  vote  for  Crosbyton  against  Emma,  by  the 
acceptance  of  each  of  said  voters  of  the  un- 
lawful proposition  and  offer  of  the  C.  B.  Live 
Stock  Company,  whereby  each  of  said  voters 


acquired  a  property  Interest  in  the  town  of 
Crosbyton,  prior  to  the  election  and  after 
the  same  had  been  ordered. 

Under  the  sixty-fourth  assignment,  contest- 
ants present  seven  propositions  setting  out, 
In  part,  the  testimony  of  each  of  the  voters 
whose  votes  were  claimed  to  have  been  il- 
legal. The  court's  ninth  finding  of  fact  was 
as  follows:  "I  find  that  neither  the  C.  B. 
Live  Stock  Company  nor  any  of  its  agents 
offered  any  inducements  or  made  any  propo- 
sitions looking  to  and  having  as  their  ob- 
ject and  purpose  the  giving  to  any  voters 
or  voter  any  financial  consideration  or  aid 
for  their  votes  for  the  removal  of  such  coun- 
ty seat  from -Emma  to  Crosbyton,  or  to  Ralls, 
and  that  no  voters  were  bribed  or  Intended 
to  be  bribed,  but  that  the  exchange  of  lots 
between  the  citizens  of  Crosby  county  and 
the  manager  of  the  town  site  of  Crosbyton 
was  for  business  considerations  and  without 
regard  to  the  question  of  the  county  seat,  and 
that  the  donation  of  lots  for  building  pur- 
poses was  made  to  the  citizens  of  Crosby 
county  generally,  and  not  for  the  purpose  of 
influencing  voters,  and  that  as  a  matter  of 
fact  no  votes  were  influenced  thereby,  Tliat 
there  lias  been  shown  by  the  evidence  no 
illegal  votes  to  have  been  cast  at  said  elec- 
tion in  favor  of  either  town.  That  on  the 
whole  evidence  of  Sam  H.  Botts  it  appears 
and  is  found  here  by  the  court  that  he  was 
not  an  illegal  voter  and  was  offered  and  ac- 
cepted no  consideration  for  his  vote;  and 
the  same  is  here  found  as  to  the  voter  Hugh 
Metcalfe."  There  is  a  great  deal  of  testi- 
mony In  the  record  with  reference  to  the 
propositions  and  contracts  by  the  C.  B.  Live 
Stock  Company  which  we  deem  it  unneces- 
sary to  set  out  at  any  length,  as  it  would 
render  this  already  too  lengthy  opinion  cum- 
bersome. We  believe  it  is  sufficient  to  state 
that  there  is  sufficient  evidence  in  the  record 
to  sustain  the  court's  findings  of  fact  as  to 
those  several  parties  set  out  in  the  assign- 
ment, and  for  that  reason  overrule  said  as- 
signment and  all  others  pertaining  to  the 
same  question  raised  thereby. 

All  other  assignments  made  in  this  case 
are  overruled  as  having  been  disposed  of  in 
this  opinion  and  that  of  the  Supreme  Court 

[10]  Should  the  votes  which  It  is  claimed 
were  unduly  influenced  be  thrown  out,  it 
would  not  change  the  result  of  the  election, 
as  there  would  still  be  left  a  majority  in 
favor  of  Crosbyton,  and,  if  the  court  was 
in  error  in  his  finding  of  fact  on  this  point, 
it  could  not  aud  would  not  change  the  re- 
sult of  the  election  in  our  opinion. 

We  therefore  conclude  that  a  rehearing 
should  be  ordered,  and  the  judgment  of  the 
court  below  in  all  things  affirmed,  and  it  Is 
so  ordered. 
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ST.  LOUIS  ft  S.  F.  R.  CO.  v.  CARTWBIGHT 
et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     Dallas. 

Dec.  21,  1912.) 

Appeai.  and   Brrob  (§   835*)— Recobd— CoE- 

BECTioN  ArrEB  Submission— Keueabino. 
Under  Court  of  Civil  Appeals  Rule  22 
(142  S.  W.  xii),  requiring  all  parties  before 
submission  to  see  that  tbe  transcript  of  the 
record  is  properly  prepared,  and  providing  that 
failure  to  observe  omissions  or  inaccuracies 
therein  shall  not,  after  submission,  be  reason 
for  correcting  the  record  or  obtaining  a  rehear- 
ing, one  may  not  on  rehearing  present  and  have 
considered  a  certified  copy  of  a  judgment  not 
shown  by  the  transcript  of  the  record  on  orig- 
inal hearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3241-3246;  Dec.  Dig.  { 
835.*] 

On  motion  for  rehearing.    Overruled. 
For  former  opinion,  see  151  S.  W.  630. 

TAIiBOT,  J.  We  held  In  the  original 
opinion  that  tbe  action  of  the  court  in  over- 
ruling appellant's  special  exception  No.  1, 
which  was  complained  of  in  its  fifth  as- 
signment of  error,  conld  not  be  reviewed  by 
this  conrt  because  no  Judgment  or  record 
entry  was  found  in  tbe  record  showing  such 
ruling.  Appellant  now  comes,  and  with  its 
motion  for  a  rehearing  presents  and  asks  to 
be  considered  a  certified  copy  of  such  a  judg- 
ment This  cannot  be  done.  Rule  22  (142 
S.  W.  xll)  prescribed  by  the  Supreme  Court 
for  the  government  of  this  court  provides: 
"All  parties  will  be  expected  before  submis- 
sion, to  see  that  the  transcript  of  the  record 
is  properly  prepared  and  the  mere  failure  to 
observe  omissions  or  inaccuracies  therein 
will  not  be  admitted,  after  submission,  as  a 
reason  for  correcting  the  record  or  obtain- 
ing a  rehearing." 

We  can  see  no  good  reason  for  changing 
our  views  as  heretofore  expressed,  and  the 
motion  for  rehearing  is  overruled. 


SPENCE  et  aL  v.  FENCHLER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  21,  1912.    Rehearing  Denied 

Dec.  18,  1912.) 

1.  Intoxicatino    Liqcobs   (I   274*)— PuBUC 

Nuisance— Injunction. 

A  private  person,  to  be  entitled  to  a  tem- 
poranr  injunction  under  Rev.  Civ.  St.  1911, 
art  4674  (1),  providing  that  any  person  pur- 
suing the  business  of  soiling  intoxicating  liq- 
uors, without  first  procuring  a  license,  creates 
a  public  nuisance,  and  may  be  enjoined  at  the 
suit  of  any  private  citizen,  must  allege  that  a 
I)erson  named  pursued  the  business  of  selling 
intoxicating  liquors  without  a  license ;  and  a 
mere  allegation  in  tbe  petition  that  liquors  are 
kept  for  sale  on  premises  described,  without 
defendant  obtaining  a  license,  is  insufficient 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  410 ;   Dec.  Dig.  §  274.*] 

2.  Intoxicatino  Ljquobs  (i  261*)— Relief— 
Injunction— XuiSASCE. 

Rev.  Civ.  St  1011.  art  4ft43.  authorizing 
the  issuance  of  injunctions  where  the  party  ap- 


plying therefor  is  entitled  to  the  relief  demand- 
ed, does  not  aothorize  the  conrt  to  enjoin  a 
public  nuisance  created  •  by  one  pursuinjg  the 
business  of  selling  intoxicating  liquor  without 
a  license,  but  the  party  seeking  the  remedy 
must  show  himself  entitled  to  the  writ  under 
tbe  general  principles  of  equity,  unless  he  brings 
himself  by  pleading  and  proof  clearly  within  the 
letter  of  some  statute  enlarging  the  remedy. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  400,  401;  Dec.  Dig.  | 
261.*] 

3.  Nuisance  (S  eO*)—ABATEMENT— Statutes. 

Rev.  Civ.  St  1911,  art  4689,  providing 
that  the  habitual  use  of  any  building  for  a 
bawdyhouse  shall  be  enjoined  at  the  suit  of 
the  state  or  any  citizen,  except  where  bawdy- 
houses  are  regulated  by  ordinances  of  incorpo- 
rated towns  and  cities  acting  under  special 
charters,  makes  bawdyhonses,  except  those  so 
situated,  nuisances,  subject  to  be  abated  by  in- 
junction at  the  suit  of  the  state  or  any  citizen ; 
and  such  right  may  be  limited  as  is  done  in  tbe 
proviso. 

[Ed.  Note.— For  other  cases,  see  Noiaance, 
Cent  Dig.  1 137;  Dec  Dig.  i  60.*] 

4.  Appkal  and  Ebkob  (§  920*)— Refusal  or 
Tempobaby  Injunction  —  Abuse  op  Dis- 
CBETioN— Record. 

Where,  in  a  suit  to  enjoin  a  public  nui- 
sance in  pursuing  the  business  of  selling  intoxi- 
cating liquors  without  a  license,  and  in  main- 
taining bawdyhouses,  defendants,  under  oath, 
answered  that  plaintiffs  were  not  injured,  either 
in  person  or  property,  the  court  on  appeal 
from  a  judgment  denying  a  temporary  injunc- 
tion, will  presume  that  the  trial  judge  did  not 
abuse  bis  discretion,  in  the  absence  of  any  state- 
ment of  facts,  bills  of  exceptions,  or  findings  of 
fact  in  the  record. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3714-3721;  Dec.  Dig.  f 
920.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  A.  M.  Walthall,  Judge. 

Action  by  Frank  A.  Spence  and  another 
against  Wm.  H.  Fen'cbler  and  another.  From 
a  judgment  denying  an  interlocutory  injunc- 
tion, plaintiffs  appeal.    Afilrmed. 

Gunther  R.  Lessiug,  of  El  Paso,  for  appel- 
lants. Beall,  Kemp  &  Parker,  Joseph  V. 
Sweeney,  Tumey  &  Burges,  and  T.  A.  Fal- 
vey,  all  of  EU  Paso,  for  appellees. 

HARPER,  J.  This  Is  an  appeal  from  an 
order  of  the  Judge  of  the  district  court,  EI 
Paso  county,  Forty-First  Judicial  district,  in 
chambers,  refusing  to  grant  an  interlocutory 
injunction  against  W.  H.  Fenchler  and  Bess 
Moutell,  appellees. 

The  appellants'  petition  sets  up,  first,  a 
claim  for  an  injunction  under  articles  46S9 
and  4690,  Revised  Civil  Statutes  of  Texas 
1911,  to  restrain  the  maintenance  of  a  bawdi'- 
house,  wliich  he  alleges  was  rented  by  W.  H. 
Fenchler,  or  his  agents,  to  said  defendant 
Bess  Montell,  and  which  said  bawdyhouse 
is  in  close  proximity  to  certain  propert}'  of 
the  appellants;  second,  tliat  spirituous,  vi- 
nous, and  malt  liquors  were  kept  for  sale  on 
said  property,  214  Broadway  St,  El  Paso, 
Tex.,  without  the  said  defendants,  or  any  one 
holding  under  them,   having  obtained  a   11- 
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cense;  and,  third,  tinder  the  general  princi- 
ples of  law  and  equity,  unaffected  by  statute, 
alleging  that  the  keeping  and  maintaining  of 
said  bawdyhouse  Is  a  nuisance,  and  seriously 
damages  and  depreciates  the  rental  and  mar- 
ket value  of  plaintiffs'  property,  situated  in 
close  proximity  to  the  said  214  Broadway, 
and  makes  the  houses  of  the  plaintiffs  and 
others  similarly  situated  unfitted  for  occu- 
pancy by  respectable  people,  and  that  the 
rental  and  market  value  of  their  said  prop- 
erty Is  greatly  lessened  by  reason  thereof, 
and  seeks  to  have  same  declared  a  nuisance 
and  enjoined. 

Upon  presentment  of  the  petition  to  the 
judge  in  vacation,  it  was  ordered  that  the 
clerk  issue  the  usual  notice  to  defendants  to 
show  cause  why  the  injunction  prayed  for 
should  not  be  granted,  and  set  the  same  for 
hearing.  Notice  was  given  in  accordance 
with  the  order  of  the  court,  and  the  parties 
defendant  appeared  and  answered.  Upon 
hearing  the  court  refused  the  temporary  writ, 
and  entered  the  following  order:  "•  »  • 
On  the  7th  day  of  September,  1912,  came  on 
to  be  heard,  in  chambers,  upon  the  petition 
of  plaintiffs,  and  upon  all  the  testimony  be- 
fore said  Judge,  when,  after  having  heard 
the  pleadings  and  the  several  affidavits  at- 
tached and  the  exhibits  In  support  thereof 
and  argument  of  counsel,  the  Judge  did  then 
and  there  render  Judgment  that  said  applica- 
tion for  a  temporary  writ  of  Injunction  as 
prayed  for  be,  and  the  same  is  hereby,  re- 
fused." Whereupon .  appellants  gave  notioe 
and  perfected  their  appeal,  as  the  law  re- 
quired. 

We  shall  not  take  up  the  questions  involv- 
ed in  this  appeal  in  the  order  in  which  they 
are  presented  in  the  assignments  of  error  or 
the  briefs  of  the  parties,  but  in  that  order 
which  seems  to  us  most  convenient. 

{1]  Appellants  contend  that  they  should 
have  their  writ  upon  the  following  allega- 
tions in  their  petition:  "That  spirituous, 
vinous,  and  malt  liquors  are  kept  for  sale  on 
the  said  property  at  214  Broadway  St.,  with- 
out the  said  defendants,  or  any  one  holding 
under  them,  having  obtained  a  license." 

Article  4674  (1)  provides  "that  any  person, 
firm  or  corporation  who  may  engage  in  or 
pursue  the  business  of  selling  Intoxicating 
liquors,  without  having  first  procured  the 
necessary  license  and  paid  the  taxes  required 
by  law,  are  declared  to  be  the  creators  and 
promoters  of  a  public  nuisance,  and  may  be 
enjoined  at  the  suit  either  of  the  county  or 
district  attorney  in  behalf  of  the  state,  or  of 
any  private  citizen  thereof." 

Under  this  statute,  for  appellants  to  be  en- 
titled to  a  temporary  writ  of  injunction,  they 
must  allege,  under  oath,  that  a  certain  per- 
son (naming  him)  did  engage  In  or  pursue 
the  business  of  selling  intoxicating  liquors. 
The  appellants  only  charge  In  their  petition 
that  spirituous  and  vinous  and  malt  liquors 
are  kept  for  sale  on  the  said  premises,  with- 
out the  said  defendant,  etc.,  obtaining  a  li- 


cense. There  Is  nothing  to  show  that  the 
appellees,  or  any  one  of  them,  was  connected 
with  the  keeping  for  sale  of  any  Uquor,  or 
that  any  person  In  their  employ  kept  or  sold 
intoxicating  liquor  at  214  Broadway.  We 
are  therefore  of  the  opinion  that  plaintiffs 
have  failed  to  show  that  appellees  were  vio- 
lating the  statute.  Ex  parte  Griffin,  60  Tex. 
Cr.  R.  502,  132  S.  W.  770. 

[2]  Appellants  contend  that  any  criminal 
act  which  Is  declared  by  the  statute  to  be 
a  nuisance  is  abatable  at  the  Instance  of  the 
state  authorities,  or  any  individual.  This  is 
not  the  law  of  this  state.  Article  4643, 
Stat.  1911,  provides  that  Judges  of  the  dis- 
trict and  county  courts  shall,  either  in  term 
time  or  vacation,  hear  and  determine  all  ap- 
plications, and  may  grant  writs  of  Injunction, 
returnable  to  said  courts,  in  the  following 
cases:  "1.  Where  it  shall  appear  that  the 
party  applying  for  such  writ  is  entitled  to 
the  relief  demanded,  and  such  relief  or  any 
part  thereof  requires  the  restraint  of  some 
act  prejudicial  to  the  appellant  2.  Wbere, 
pending  litigation,  •  •  •  a  party  is  about 
to  do  some  act,  ♦  ♦  •  which  would  tend 
to  render  Judgment  ineffective.  3.  In  all 
cases  where  the  applicant  may  show  himself 
entitled  thereto  under  the  principles  of  eq- 
uity, and  as  provided  by  statutes  In  all  other 
acts  of  this  state,  providing  for  the  granting 
of  injunctions." 

[3]  There  being  no  statute  applicable,  the 
party  seeking  the  remedy  of  iujuuctiou  must 
show  himself  entitled  to  the  writ  under  the 
general  principles  of  law  and  equity ;  for,  as 
was  said  by  Justice  Neill,  in  State  v.  Pat- 
terson, 14  Tex.  Civ.  App.  at  page  469,  37  S. 
W.  at  |iage  479:  "It  is  only  where  property 
or  civil  rights  are  Involved,  and  irrex>arabie 
injury  to  such  rights  is  threatened,  or  ia 
about  to  be  committed,  for  which  no  ade- 
quate remedy  exists  at  law,  that  courts  of 
equity  will  interfere  by  injuuctiou  for  the 
purpose  of  protecting  such  rights.  *  •  » 
But  courts  of  equity  never  Interfere  for  the 
purpose  of  restraining  acts  constituting  crime 
because  they  are  criminal;  for  they  have 
nothing  to  do  with  crime  as  such."  Our  Leg- 
islature has,  in  certain  instances,  enlarged 
this  right  since  the  above  opinion  was  writ- 
ten, aud  assumes  that  any  person  within  the 
Jurisdiction  is  injured,  aud  provides  that  he 
can  make  complaint  and  have  the  restrain- 
ing order  issued  If  he  brings  himself  by 
pleading  and  proof  clearly  within  the  letter 
of  the  statute,  and  appellants  urgently  insist 
that  article  4C89,  Rev.  Civ.  Stat.  1911,  ex- 
tends to  them  this  statutory  remedy.  This 
statute  reads  as  follows,  to  wit:  "The  habit- 
ual, actual,  threatened  or  contemplated  use 
of  any  premises,  place,  building  or  part  there- 
of, for  the  purpose  of  keeping,  being  inter- 
ested In,  aiding  or  abetting  the  keeping  of  a 
bawdy  or  disorderly  house,  shall  be  enjoined 
at  the  suit  of  either  the  state  or  any  citizen 
thereof:    •    •    •    Provided  that  the  provl- 
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sions  of  this  and  the  succeeding  article  shall 
not  apply  to  nor  be  bo  construed  as  to  In- 
terfere with  the  control  and  regulation  of 
bawds  and  bawdyhouses  by  ordinance  of  in- 
corporated towns  and  cities  acting  under 
special  charters,  and  where  the  same  are  act- 
ually confined  by  ordinance  of  such  city  with- 
in a  designated  district  of  such  city."  The 
defendants,  In  order  to  bring  themselves  with- 
in the  provision  of  the  last  clause  of  this 
statute,  hare  pleaded,  under  oath,  that  El 
Paso,  where  the  alleged  bawdyhouse  is  situ- 
ated, Is  a  city  Incorporated  under  special 
charter  and  was  regulating  bawdyhouses  by 
ordinance,  and  had  confined  same  to  a  desig- 
nated district,  and  that  to  grant  an  injunc- 
tion would  Interfere  with  such  regulation 
and  the  confinement  of  such  houses  to  the 
limits  designated  by  such  ordinance,  to  which 
limits  such  houses  are  actually  confined  by 
virtue  of  such  ordinance. 

In  one  form  or  another,. the  propositions 
are  announced  that  this  statute,  or,  at  least, 
the  above-named  portion  of  It,  is  unconstitu- 
tional and  void. 

Bvery  possible  phase  of  these  questions 
was  expressly  decided  or  necessarily  Involved 
in  Ex  parte  Allison,  99  Tex.  455,  90  S.  W.  870, 
2  L.  R.  A.  (N.  S.)  1111,  122  Am.  St  Rep. 
663,  Id.,  48  Tex.  Cr.  R.  634,  90  S.  W.  492,  8 
L.  R.  A.  (N.  S.)  622,  13  Ann.  Cas.  684,  con- 
struing a  similar  statute,  and  any  further 
discussion  by  us  would  be  entirely  super- 
fluous. But,  In  view  of  a  trial  on  the  merits, 
will  add  that  the  exact  question  here  raised 
was  raised  by  exception  and  passed  on  by 
the  court  in  the  case  of  Lane  v.  Bell,  53  Tex. 
av.  App.  213,  115  S.  W.  918;  L  e.:  "The 
trial  court  erred  In  holding  that  the  premises 
described  in  the  plaintUT's  petition  under  the 
answer  of  defendants  was  exempt  from  the 
operation  of  the  statute,  because  said  pro- 
viso is  invalid,  in  that  the  caption  of  the  said 
House  Bill  No.  10,  90  Leg.  Laws  1907,  states 
that  the  writ  of  injunction  may  issue  at  the 
suit  of  the  state  or  any  citizen  to  prevent 
the  use  of  any  building,  while  article  362a 
of  said  BUI  No.  10  provides,  in  substance, 
that  such  Injunction  shall  not  issue  as  to 
houses  situated  in  an  Incorporated  city  or 
town  acting   under   a   special  charter,   etc. 

*  *  *  Therefore  said  House  Bill  No.  10 
is  violative  of  article  3,  S  35,  of  the  Consti- 
tution of  this  state,  which  is  as  follows: 
*No  bill  (except  general  appropriation  bills 

•  •  •)  shall  contain  more  than  one  subject, 
which  shall  be  expressed  In  its  title.  But 
If  any  subject  shall  be  embraced  in  the  act 
which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed.' " 

The  right  to  suppress,  by  Injunction,  the 
running  of  a  bawdyhouse  Is  mentioned  in 
the  title  of  the  bill,  and  In  that  opinion  the 
court  says:  "We  fail  to  see  how  the  fact 
that  under  possible  contingencies  the  title 
would  embrace  more  territory  than  the  act 


itself  would  render  the  act  repugnant  to  that 
portion  of  the  article  of  the  Constitution, 
above  quoted,  which  renders  Toid  any  sub- 
ject embraced  in  the  act  which  Is  not  men- 
Uoned  in  the  title." 

The  Legislature,  in  passing  tills  statute, 
intended  to  and  did  declare  all  bawdyhouses 
within  the  state,  except  those  situated  with- 
in a  designated  district  of  incorporated 
cities  and  towns,  to  be  nuisances,  and  sub- 
ject to  be  abated,  under  the  provisions  of 
this  statute,  by  injunction  at  the  suit  of 
either  the  state  or  any  citizen,  and  we  hold 
that  the  Legislature  had  the  right,  under 
the  Constitution,  to  so  limit  the  extent  of 
the  statute,  and  that  it  was  properly  done; 
for  it  will  be  presumed  that  cities  of  over 
10,000  Inhabitants,  with  ample  police  power, 
could  and  would  regulate  and  control  such 
places,  and  that  the  other  parts  of  the  state 
are  not  so  likely  to  be  so  well  policed,  and 
such  houses  would,  in  fact,  be  such  a  nuisance 
as  that  any  citizen  should  have  the  right  to 
enjoin  them  from  operation. 

[4]  Under  the  proposition  that  aiq:)ellants 
are  entitled  to  the  temporary  writ  under  the 
general  principles  of  law  and  equity,  we  hold 
that  the  answer  of  defendants,  under  oath, 
"that  the  plalntlfFs  have  not  been  injured, 
either  in  person  or  property,"  and  there  being 
no  statement  of  facts,  bills  of  exceptions, 
or  findings  of  facts  by  the  judge  in  the 
record,  it  will  be  presumed  that  the  Judge 
refusing  the  temporary  order  did  not  abu^ie 
his  discretion.    Whitaker  v.  Gee,  61  Tex.  219. 

Appellees  raise  the  question  by  exception 
that  appellants  have  not  made  proper  al- 
legation of  citizenship,  and  that  therefore 
they  are  not  entitled  to  the  relief  prayed 
for.  Without  passing  upon  the  merits  of 
the  assignment,  we  suggest  that  more  definite 
allegation  as  to  citizenship  of  the  plaintiffs 
should  be  made  in  a  trial  upon  the  merits. 

In  conclusion  will  say  that  the  other 
questions  raised  by  the  parties  are  not  ma- 
terial to  proper  Obposltion  of  this  appeal, 
and  we  will  not  pass  on  them. 

Affirmed. 


-    PARKER  et  al.  v.  NATIiOR  et  al 

(Court  of  Civil  Appeals  of  Texas.     Amarilla. 

Nov.  23,  1912.    Rehearing  Denied 

Dec.  21,  1912.) 

1.  Pleading  ({  206*)— Genxbai.  Deicubbeb— 
Exception. 

Where  an  exception  in  an  action  for  breadt 
of  a  contract  for  the  sale  of  land  stated  that 
plaintiffs  specifically  excepted  to  the  allega- 
tions of  the  defendants'  answer,  which  attempt- 
ed to  set  up  fraud  in  obtaining  a  contract  <fif- 
ferlng  from  a  prior  understanding  between  the 
parties  because  the  facta  constituting  the  tl- 
leged  fraud  were  wholly  insufficient,  indef- 
inite, and  uncertain,  and  failed  to  show  any  ma- 
terial difference  between  the  written  contract 
and  the  prior  understanding,  and  in  effect  at- 
tempted to  vary  a  written  contract  by  parol,  it 
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wae  merely  a  general  demarrer  to  each  of  the 
allegations  attacked. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent.  Dig.  U  491-510;  Dec.  Dig.  (  205.*] 

2.  Pleadino    (I    8*)— CoNdiLusiONS— Fraud 
AND  Damages. 

Where  the  answer  in  a  purchaser's  action 
for  breach  of  a  land  sale  contract  alleged  that 
defendant  had  been  induced  to  sign  the  con- 
tract by  plaintiffs'  fraudulent  representations 
that  It  bound  him  to  purchase,  ''assuming"  a 
certain  debt,  when  in  fact  it  merely  bound  him 
to  purchase  "subject  to"  such  debt,  it  n'as  not 
demurrable  for  failure  to  allege  some  special 
damage  resulting  from  the  fraud;  it  not  being 
necessary  for  a  vendor,  after  setting  up  the 
fraudulent  representations,  to  also  Kpecincally 
allege  how  he  was  damaged,  since  such  allega- 
tion would  be  merely  a  statement  of  a  legal 
conclusion  or  of  a  fact  necessarily  dcducible 
from  the  facts  stated. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  $§  12-28%;  Dec.  Dig.  {  8.*] 

3.  Vendor  and  Pubcbaser  (J  38*)— Contract 
OF  Sale— Validity— Fraud. 

Where  a  vendor  is  induced  by  fraudulent 
representations  of  the  purchaser  to  sign  a  con- 
tract for  the  sale  of  land  under  the  belief  that 
it  binds  the  purchaser  to  assume  a  certain  debt 
when  in  fact  it  binds  him  merely  to  take  sub- 
ject to  such  debt,  the  contract  is  unenforce- 
able though  the  vendor  reads  same  before  sign- 
ing it,  if  oe  does  not  understand  its  legal  ef- 
fect. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  M  61-65;  Dec.  Dig.  { 
38.»] 

4.  Evidence  (S  420*)— Parol  Evidence— De- 
LiVERT  ON  Condition. 

In  a  purchaser's  action  for  breach  of  a 
land  sale  contract,  evidence  that  the  vendor 
executed  the  contract  upon  condition  that  it 
should  not  become  effective  until  approved  by 
his  co-owner  was  admissible;  it  being  always 
permissible  to  show  that  a  written  contract 
was  delivered  effective  upon  condition. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1728,  1795,  1800.  1804,  1815, 
1821,  1929-1944;  Dec.  Dig.  f  420.»] 

5.  Vendor  and  Purchaser  (|  16*)— Sale  or 
Contract— Parol  Stipulations— Partners 

— AOENT. 

A  parol  stipulation,  at  the  time  a  part- 
ner or  agent  signs  a  contract  for  the  sale  of 
land  belonging  to  the  partnership  or  to  his 
principal,  that  the  written  contract  shall  not 
become  effective  nntU  the  consent  of  his  co- 
partner or  principal  shall  have  been  obtained 
Is  binding  upon  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {J  17,  20;  Dec.  Dig.  i 
16.«] 

6.  Tenancy  in  Common  (J  43*)— Sale— Rat- 
ification BY  Co-OWNER. 

In  order  for  a  person  to  ratify  a  land  sale 
contract  executed  by  his  co-owner,  be  must 
answer  or  agree  to  same  with  knowledge  of 
its  material  terms. 

[E!d.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  §§  130-132,  136,  137;  Dec. 
Dig.  S  43.*] 

7.  Appeal  and   Error   ({  030*)— Verdict— 
Evidence. 

Where  a  general  verdict  is  rendered  for 
defendant  in  a  case  involving  several  defenses, 
and  one  defense  is  sustained  by  the  evidence, 
it  is  Immaterial  that  the  other  defenses  are 
not  sustained;  the  presumption  being  that  the 
evidence  was  based  on  the  defense  sustained. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  K  3755-3761;  Dec.  Dig.  | 
930.*] 


8.  Trial    (8   296*)- Instructionb— Otjbe. 

Under  Court  of  Civil  Appeals  Rules,  62a, 
providing  that  a  judgment  shall  not  be  revers- 
ed for  error  not  reasonably  calculated  to  pro- 
duce an  improper  judgment,  it  was  not  revers- 
ible error  in  a  purchaser's  action  for  breach 
of  a  land  sale  contract  against  two.  co-owners 
of  land,  only  one  of  whom  signed  the  contract, 
to  Instruct  that,  to  constitute  a  partnership, 
the  co-owners  must  have  entered  into  a  part- 
nership contract  to  buy  and  sell  the  land  and 
have  agreed  to  share  equally  in  the  profits,  and 
that  they  should  have  a  community  of  interest 
therein,  where  the  court  in  another  instruc- 
tion stated  that  a  mere  joint  ownership  or  a 
community  of  interest  in  land  does  not  consti- 
tute a  partnership  even  though  the  increase 
from  it  IS  divided,  and  that,  where  a  joint  pur- 
chase of  property  is  made  as  an  investment 
merely,  each  paying  his  proportion  of  the  pur- 
chase money,  there  is  no  partnership;  it  ap- 
pearing that  the  jury  could  not  have  been  mis- 
led from  a  consideration  of  both  instructions. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dje.  §{  705-713,  715,  716,  718;    Dec.  Dig.  $ 

Appeal  from  District  Court,  Hardeman 
County;   S.  P.  Huft,  Judge. 

Action  by  G.  A.  F.  Parker  and  another 
against  S.  A.  Naylor  and  another.  From 
a  Judgment  for  defendants,  plalntUTs  ap- 
peal.   Affirmed. 

Madden,  Tmlove  &  Klmbrough,  of  Amaril- 
lo,  for  appellants.  Veale  &  Davidson,  of 
Amarillo,  for  appellees. 

HAIjL,  J.  This  is  the  second  appeal  in 
this  case.  At  the  former  trial  the  suit  was 
for  specific  performance  of  a  contract  to 
convey  lands,  and  In  the  alternative  for  dam- 
ages for  breach  of  the  contract,  and  appel- 
lants recovered  upon  their  alternative  prayer 
for  damages.  Naylor  v.  Parker,  139  S.  W. 
93.  Upon  reversal,  appellants,  plaintiffs  be- 
low, filed  their  second  amended  petition  in 
which  they  abandoned  that  part  of  their 
cause  of  action  seeking  specific  performance, 
and  sued  only  for  damages  for  breach  of 
contract.  The  contract  is  copied  in  full  In 
the  former  opinion,  and,  in  so  far  as  it  Is 
important  to  the  questions  to  be  considered 
upon  this  appeal,  its  provisions  and  recitals 
are  that  the  appellees,  S.  A.  Naylor  and 
Arthur  lile,  in  consideration  of  $1  paid, 
granted  unto  the  appellants  an  option  to 
buy  four  leagues  of  land  known  as  the  Sher- 
man county  school  lands,  situated  in  Cochran 
county,  for  a  period  of  15  days  from  the 
date  of  the  contract,  which  was  February 
17,  1909;  that,  if  appellants  should  deter- 
mine to  buy  the  land  under  the  agreement, 
they  should  within  15  days  deposit  in  the 
Western  National  Bank  at  Hereford,  Tex., 
$1,500  in  escrow,  pending  the  fulfillment  of 
the  agreement;  that  the  purchase  price 
should  be  $5  per  acre  for  the  entire  tract, 
plus  an  additional  sum  of  ^00.  It  is  fur- 
ther recited  in  the  contract  that  the  appel- 
lees owed  Sherman  county  an  average  of  $2 
per  acre,  plus  $500  for  said  land,  and  that 
the  amount  due  Sherman  county  should  be 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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deducted  and  the  land  "deeded  to  said  Par- 
ker, subject  to  said  indebtedness" ;  that,  upon 
the  acce|>tance  by  Parker's  attorneys  of  the 
title  and  conveyance  to  him  by  the  sellers,  be 
should  pay  an  additional  sum  of  $13,500, 
making  a  total  cash  payment  of  $15,000; 
and  that  the  remaiuder  should  be  divided 
Into  three  equal  payments,  due  on  or  before 
one,  two,  and  three  years  from  date,  re- 
spectively, with  interest  at  the  rate  of  8 
I>er  cent,  per  annum.  After  setting  up  the 
stipulations  of  the  contract  in  full,  the 
petition  alleged  that,  before  the  expiration  of 
the  15  days  provided  in  said  contract,  ap- 
pellant Parker  exercised  his  option  to  buy 
the  lands  by  making  the  fl,500  deposit  in 
the  bank  specified,  and  gave  appellees  notice 
of  such  deposit  and  requested  appellees  to 
send  forward  for  examination  the  abstracts 
of  title  as  provided  In  the  contract;  that 
appellee'  Naylor  forthwith  advised  appellee 
Llle  that  appellant  Parker  had  exercised  his 
option  and  demanded  the  carrying  out  of  the 
contract;  that  appellees  and  each  of  them 
had  refused  to  furnish  the  abstracts  of  title 
for  examination,  bad  declined  to  consummate 
the  contract  to  sell  the  lands,  and  prior  to 
the  filing  of  said  petition  had  expressly  re- 
pudiated the  same  and  arbitrarily,  willfully, 
and  fraudulently  declined  to  comply  with 
its  terms.  It  is  further  alleged  that  appel- 
lants since  the  execution  of  said  contract, 
had  an  opportunity  of  selling  a  half  interest 
in  the  land  to  one  J.  N.  Bolard  at  an  ad- 
vance of  $2.50  per  acre,  and  that,  at  the 
time  the  contract  sued  u|)on  was  executed, 
the  appellees  were  duly  advised  and  notified 
that  appellant,  when  contracting  for  an  op- 
tion on  the  land,  was  doing  so  for  the 
purpose  of  reselling  the  same  at  a  profit; 
that,  at  the  time  apiiellees  breached  the 
contract,  the  lands  were  of  the  reasonable 
market  value  of  $8  per  acre,  and  that  by 
said  breach  apitellants  were  damaged  gen- 
erally, in  addition  to  the  special  damage 
alleged,  in  the  sum  of  $60,000.  It  is  further 
alleged  that  the  contract  was  executed  by 
S.  A.  Naylor,  acting  for  himself  and  as  the 
co-owner  with  Llle;  that,  before  or  at  the 
time  of  the  consummation  of  their  purchase 
of  said  lands  from  said  county,  appellees 
formed  a  partnership  for  the  purchase, 
handling,  and  sale  of  said  lands,  by  which 
they  were  to  pay  equally  the  purchase  price 
and  to  share  equally  the  expense,  burden  of 
holding,  handling,  and  selling  the  same,  and 
were  to  share  equally  the  Income,  revenues, 
and  profits  derived  from  said  lands  and  the 
sale  thereof;  that  each  of  them,  as  such 
partner,  was  authorized  to  make  a  valid 
contract  for  the  sale  of  the  lands ;  and  that 
the  contract  in  question  was  signed  by  ap- 
pellee Naylor  iudlvidually,  and  also  with 
the  partnership  nnme  of  Naylor  &  Lile,  and 
that,  in  »o  slgnhiK  snld  contract,  he  was 
authorized  to  bind  both  him.self  and  the  said 
TJIe.     It  is  further  alleged  that,  if  the  ap- 


pellants should  be  mtstakoi  In  allegisK  tiiat 
appellees  were  partners,  they  nevertheless 
had  an  understanding  and  agreement  by 
which  either  of  them  was  authorized  to 
represent  the  other  to  sell  the  lands;  that 
appellee  Naylor  was  the  owner  of  an  un- 
divided one-half  interest  in  the  lands,  and 
by  virtue  of  the  facts  already  set  out  was 
bound  to  convey  to  appellants  the  said  un- 
divided half  interest  therein;  that  be  un- 
dertook and  bound  himself  to  dause  said 
Llle,  who  was  the  owner  of  the  other  half 
interest,  to  convey  the  same  to  appellant 
Parker  according  to  said  contract,  and  breach- 
ed his  obligation  in  that  particular  to  the 
further  damage  of  appellants  in  the  sum  of 
$30,000.  It  was  further  alleged  that,  at 
the  time  appellee  Naylor  made  said  contract, 
be  represented  and  warranted  to  appellant 
Parker  that  he  was  authorized  to  make  the 
contract  for  the  sale  of  said  lands  on  behalf 
of  himself  and  as  co-owner,  knowing  full 
well  the  extent  and  limit  of  his  authority, 
and  that,  if  he  was  not  au&oHzed  to  rep- 
resent said  Ule,  he  knowingly,  frau{lulently, 
and  willfully  misrepresented  bis  autborlty 
and  Induced  appellant  Parker  to  rely  there- 
on; that  appellant  Parker  was  in  fact  mis- 
led and  did  rely  upon  appellee  Naylor's  rep- 
resentation, and  that  Naylor  willfully,  wrong- 
fully, and  knowingly  exceeded  bis  authority 
in  making  said  coiitract.  if  he  was  not  au- 
thorised to  i-epresent  his  co-owner,  to  the 
damage  of  appellant  in  the  sum  of  $30,000: 
that  appellee  Llle,  having  been  informed  by 
his  co-owner  immediately  after  the  making 
of  the  contract  that  appellant  Parker  bad 
exercised  his  option  to  purchase  said  lands, 
took  no  steps  to  repudiate  the  same  or  to 
deny  the  authority  of  Naylor  to  make  the 
contract  on  behalf  of  tbem  both,  but  on  the 
contrary  said  Llle,  after  receiving  full  no- 
tice and  with  knowledge  of  all  the  facts, 
proceeded  to  ratify  and  confirm  the  contract 
permitted  Parker  to  act  upon  the  same  and 
deposit  said  $1,500  in  part  i>erformance 
thereof,  and  addressed  a  letter  to  the  bank 
with  which  said  deposit  had  been  placed, 
stating  that  he  was  informed  that  the  option 
contract  bad  been  executed  by  appellee  Na.v- 
lor,  demanding  that  api)ellant  Parker  close 
up  said  purchase  by  executing  additional 
contracts  which  he  inclosed  with  said  let- 
ter, and  by  these  acts  and  others  ratified 
and  confirmed  the  said  contract  and  estop- 
ped himself  to  deny  the  authority  of  appd- 
lee  Naylor  to  execute  the  contract  for  blm. 

Appellee  Naylor  excepted  generally,  plead- 
ed the  general  Issue  and  specially  In  sub- 
stance as  follows:  That  in  January,  1909, 
prior  to  the  signing  and  delivery  by  him  of 
the  contract  sued  on,  he  was  the  owner  of 
an  undivided  half  Interest  in  the  lands  In 
question ;  that  appellee  Llle  was  the  owner 
of  the  other  half  Interest,  and  that  In  the 
month  of  January,  1909,  appellee  Naylor  was 
approached    by    appellant    Parker,    who   In- 
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quired  of  him  tbe  price .  and  terms  upon 
whicb  appellees  were  willing  to  sell  their 
interest  in  said  lands;  that  appellee  Nay- 
lor,  without  knowledge  and  consent  of  Lile, 
or  withont  any  authority  from  Llle,  propos- 
ed to  accept  the  sum  of  $3  per  acre  over 
and  above  the  amount  then  due  and  owing 
by  himself  and  Lile  to  Sherman  county,  or 
a  gross  sum  to  appellees  of  $52,145;  that 
the  terms  of  said  ofTer  were  substantially 
that  appellant  Parker  was  to  pay  the  said 
sum  of  $15,000  in  cash  and  execute  and  de- 
liver to  appellees  his  certain  promissory 
notes  in  the  amounts  and  payable  at  tbe 
times  agreed  upon,  and  in  addition  thereto 
was  to  become  liable  and  bound  to  assume 
the  payment  to  said  Sherman  county  the 
amount  of  money  then  due  and  owing  said 
cotmty;  that  at  said  time  said  Parker  did 
not  say  whether  he  would  or  would  not  pur- 
chase said  land,  and  no  final  agreement  was 
reached  between  said  appellant  and  appellee 
Xaylor ;  that  at  said  time  he  told  said  Par- 
ker that  he  (Naylor)  only  owned  an  undi- 
vided half  interest  in  the  land;  that  Par- 
ker well  knew  that  tbe  oflFer  on  the  part  of 
appellee  to  sell  tbe  land  was  conditioned  up- 
on the  agreement  of  said  Llle,  and  that  any 
sale  that  might  be  made  was  conditioned 
upon  and  subject  to  said  Lile's  approval, 
and  it  was  then  and  there  understood  and 
agreed  between  Naylor  and  Parker  that,  be- 
fore any  offer  on  bis  part  to  sell  should  be- 
come binding  upon  him  or  upon  Lile,  it 
would  have  to  meet  the  approval  of  Lile; 
that  thereafter  on  the  17th  day  of  Febru- 
ary, 1909,  Parker  again  approached  Naylor 
with  reference  to  the  purchase  of  lands  and 
requested  an  option  for  IS  days,  and,  if  at 
the  expiration  of  said  16  days  he  desired 
to  purchase,  he  (Parker)  would  do  so,  upon 
tbe  conditions,  at  the  price,  and  upon  the 
terms  theretofore  agreed  to  between  himself 
and  the  said  Naylor ;  that  Parker  took  from 
his  pocket  some  papers  which  he  informed 
Naylor  were  contracts,  written  in  duplicate, 
to  be  executed  by  himself,  Parker,  and  the 
appellees,  and  then  and  there  assured  appel- 
lee Naylor  that  said  written  contracts  em- 
bodied and  contained  all  the  terms,  condi- 
tions, stipulations,  and  agreements  thereto- 
fore forming  the  tentative  agreement  made 
between  himself,  Parker,  and  appellee  Nay- 
lor at  said  January  conference  and  none 
other;  that,  at  the  time  the  contracts  were 
exhibited  to  him,  the  train  on  which  Par- 
ker desired  to  leave  Chlllcothe  (Naylor's 
home  where  the  contract  was  made)  was  al- 
most due  to  leave;  that  Parker  expressed  a 
desire  not  to  miss  tbe  train,  and  together 
with  this  appellee  read  and  compared  said 
duplicate  contracts  in  a  hurried  manner; 
that  appellee  Naylor's  experience  in  draft- 
ing, phrasing,  and  wording  written  contracts 
is  limited,  be  not  having  occasion  to  study 
the  meaning  of  technical  phmses,  not  being 
a  lawyer  skilled  iu  such  matters,  but  for  the 


greater  part'  of  his  life  having  been  a  far- 
mer, almost  wholly  ignorant  of  the  meaning, 
as  well  as  of  the  binding  force  and  effect, 
of  legal  and  tedinlcal  phraseology ;  that  be 
had  known  appellant  Parker  for  a  number 
of  years  and  bad  implicit  confidence  in  his 
honesty  and  integrity,  and  was  willing  to 
believe,  and  did  believe,  all  tbe  statements 
and  representations  then  and  there  made  to 
him  about  tbe  contents,  wording,  and  mean- 
ing of  the  contract,  and  that  said  contract 
was  made  and  delivered  upon  the  same  con- 
ditions as  tbe  tentative  agreement  thereto- 
fore had  between  them ;  that  Parker  was  a 
president  of  a  bank,  highly  educated,  shrewd 
business  man,  and  assured  Naylor  that  the 
written  contract  was  made  upon  tbe  same 
cqpdltlons  and  bad  embodied  in  It  all  of  tbe 
material  provisions  and  stipulations  in  ac- 
cordance with  their  verbal  agreement,  and 
specially  assured  appellee  Naylor,  who  was 
Induced  to  believe  his  representations,  that, 
by  tbe  terms  of  the  written  contract,  appel- 
lant was  to  assume  the  debt  due  him  by 
himself  and  bis  codefendant  Lile  to  Sher- 
man county  as  part  of  the  purchase  money 
for  the  land.  It  is  further  alleged  tliat  the 
contract  as  actually  signed  does  not  assume 
the  payment  of  the  sum  due  said  county  or 
any  part  thereof;  that  the  limited  time  in 
which  he  had  to  examine  said  contract  was 
not  sufficient  In  which  to  secure  the  services 
of  a  lawyer  to  advise  him  in  the  matter; 
that  he  relied  almost  wholly  on  the  state- 
ments of  appellant  Parker  as  to  the  con- 
tents thereof,  which  statements  were  untrue 
in  fact  and  induced  him  to  sign  tbe  con- 
tract; that  said  representations  were  that 
said  contract  was  drawn  In  accordance  with 
the  tentative  agreement  theretofore  had  with 
appellant  Parker  and  this  appellee,  and  bad 
the  effect  to  mislead  and  induce  appellee  to 
sign  the  contract,  said  appellant  well  know- 
ing at  that  time  that  appellee  would  not  ex- 
ecute and  deliver  the  contract  if  he  knew 
that  appellant  was  not  bound  to  assume  the 
payment  of  said  debt  to  Sherman  county; 
that  be  (Naylor)  was  wrongfully  deceived 
and  misled  by  appellant  in  said  representa- 
tions into  believing  that  appellant  had  obli- 
gated himself  to  assume  the  payment  of  said 
indebtedness  to  Sherman  county;  that,  act- 
lug  thereon,  he  signed  said  alleged  contract ; 
that  he  would  not  have  signed  the  same  had 
he  not  been  misled.  Appellee  Naylor  fur- 
ther pleaded  that  he  never  represented  or 
warranted  to  appellants  or  either  of  them 
that  he  was  authorized  to  sell  or  make  con- 
tract to  sell  the  interest  of  said  Llle  in  said 
land ;  that  he  explained  to  said  Parker  at 
said  January  conference,  and  also  when  the 
contract  was  signed,  that  be  owned  an  un- 
divided one-half  interest  in  the  land,  and 
that  it  was  understood  between  appellee  and 
the  said  Parker  that  the  snid  contract  would 
not  be  binding  upon  Llle  unless  be  (Lile) 
should  approve  the  same;   that  said  Parker 
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well  knew  at  all  times  that  appellee  Naylor 
had  no  authority,  was  not  presuming,  and 
had  not  agreed  to  conrey  LUe's  interest  In 
said  lands  unless  the  said  Llle  should  con- 
sent thereto;  that  nevertheless,  when  Par- 
ker produced  said  contract  for  this  appel- 
lee's signature,  he  asked  appellee  to  sign  the 
same  "Naylor  &  lA\e";  that  this  appellee 
then  and  there  told  Parker  that  he  did  not 
understand  that  be  had  a  right  to  sign 
Lite's  name  to  said  contract,  and  then  and 
there  told  Parker  and  gave  him  to  under- 
stand that  he  did  not  want  to  ^gn  Lile's 
name  thereto,  and  that  he  did  not  know 
what  about  so  signing  "Naylor  &  lA\e"  to 
said  contract,  but  Parker  urged  him  to  sign 
and  told  him  that  it  would  be  all  right  to 
BO  sign  it ;  that  but  for  said  representation 
on  the  part  of  Parker,  and  the  fact  that 
Parker  urged  him  to  sign  said  contract  and 
told  him  that  it  would  be  all  right  to  do  so, 
he  would  never  have  signed  Lile's  name  to 
said  contract;  that  he  had  confidence  in 
Parker's  honesty  and  integrity,  and  was  per- 
suaded by  him  to  so  sign  said  contract; 
that  Parker  well  knew  that  he  (Naylor)  was 
not  claiming  any  authority  to  execute  said 
contract  on  behalf  of  Llle,  and  did  not  In- 
tend to  convey  said  land  except  and  unless 
the  same  should  be  approved  by  Llle;  that 
from  the  very  first  conference  in  January, 
1909,  whether  or  not  a  sale  of  said  lands 
should  be  finally  consummated  was  depend- 
ent upon  Lile's  approval  thereof,  and,  when 
the  alleged  contract  sued  upon  was  signed, 
it  was  with  the  understanding  that  Parker 
would  take  the  land  subject  to  the  agree- 
ment on  the  part  of  Llle  to  the  contract; 
that  at  said  January  meeting,  Parker  stated 
that  be  wanted  to  buy  all  the  land  or  none ; 
that  it  was  understood  and  agreed  at  the 
time  of  signing  the  contract  that  Parker  was 
not  buying  this  appellee's  undivided  interest, 
but  was  buying  all  the  land  subject  to  the 
approval  of  said  Llle  as  to  the  sale  of  his 
portion,  and  that  there  was  never  at  any 
time  any  offer  on  the  part  of  Parker  or  any 
agreement  between  Naylor  and  Parker  for 
the  sale  of  Naylor's  undivided  Interest  in 
said  land  alone ;  that  said  Parker  asserted 
that  be  was  offering  to  buy  and  would  buy 
all  the  land  or  none;  that,  after  said  con- 
tract was  signed,  said  Parker  again  at  Here- 
ford, about  the  22d  day  of  March,  1909,  as- 
serted to  appellee  that  he  had  bought  all 
the  land  from  liim;  that  he  did  not  want 
only  his  undivided  interest,  but  had  bought 
it  all  and  would  hold  tbis  appellee  to  a  con- 
veyance of  all  the  land  or  none ;  that  It  was 
never  In  contemplation  of  the  parties  that 
Naylor's  Interest  in  said  land  should  be  con- 
veyed to  said  appellant  unless  said  Llle 
should  also  agree  to  convey  his  interest. 
The  answer  further  denies  the  agency  of 
Naylor  and  the  allegation  of  partnership. 

Appellee  Llle  adopted  the  answer  of  his 
codefendant  and  alleged  specially  that  the 


contract  was  not  execnted  by  liim  or  by  any 

person  authorized  to  execute  It  for  him ; 
that  it  is  not  his  act  or  deed;  and  that  he 
Is  In  no  sense  bound  thereby.  Tlie  case  was 
tried  by  a  jury  and  resulted  In  a  verdict 
and  judgment  for  the  appellees.  The  briefs 
contain  numerous  assignments  which  will 
not  be  necessary  to  consider  in  detail  in  tbe 
disposition  we  make  of  the  case. 

[1]  The  first  assignment  of  error  is;  "Hie 
court  erred  in  overruling  plaintiff's  general 
demurrer  as  contained  in  their  first  sup- 
plemental petition  In  reply  to  the  first  amend- 
ed answers  of  the  defendants."  Five  prop- 
ositions are  urged  following  this  assignment, 
and  they  are  substantially  as  follows:  First 
proposition:  That  the  allegations  In  the  an- 
swers of  tbe  appellees,  attempting  to  set  up 
deceit,  misrepresentation,  and  fraud,  were 
lusuffioient  to  constitute  a  defense  because  it 
was  not  alleged  that  there  was  any  material 
difference  to  appellees  between  the  pretended 
representation  which  it  is  claimed  the  ap- 
pellant Parker  indirectly  made  to  the  effect 
that  the  contract  as  drawn,  embodied  a  pro- 
vision that  be  should  assume  the  Indebted- 
ness of  appellees  to  Sherman  county  on  tbe 
lands  In  question,  and  the  stipulation  con- 
tained In  the  contract  to  the  effect  that  the 
amount  of  said  endebtedness  should  be  de- 
ducted from  the  total  purchase  price,  and 
that  Parker  should  buy  tbe  land  subject  to 
the  indebtedness.  Second  proposition:  Tbe 
allegations  in  the  special  answers  of  tbe  ap- 
pellees to  the  effect  that  It  was  stated  at  the 
January  meeting,  and  understood  and  agreed 
at  the  time  the  contract  was  signed  in  Feb- 
ruary, 1909,  that  the  contract  was  not  to  be 
binding  unless  and  until  It  was  approved  or 
ratified  by  appellee  LUe  Is  obnoxious  to  tbe 
rule  that  tbe  terms  of  a  written  contract 
cannot  be  varied  by  antecedent  or  contem- 
poraneous parole  agreements.  Third  prop- 
osition: The  allegation  to  the  effect  that 
Naylor  signed  the  contract  with  the  mistaken 
belief  that  It  contained  stipulations  which 
it  did  not  contain  Is  no  ground  for  relief 
against  tbe  binding  obligation  of  the  con- 
tract In  the  absence  of  allegation  that  the 
other  contracting  party  was  also  acting  un- 
der a  mistake  or  that  he  was  guilty  of  fraud. 
Fourth  proposition:  A  mistake  of  law  does 
not  avoid  a  contract  in  the  absence  of  any 
confidential  relation.  -Fifth  proposition:  The 
allegations  of  misrepresentations,  deceit,  and 
fraud  are  wholly  InsufiSdent,  because  they 
fall  to  show  that  tbe  appellee  Naylor  did 
not  have  at  hand  the  means  of  readily  and 
fully  Informing  himself  as  to  the  actual 
terms  of  the  contract  which  he  signed  and 
show  that  he  had  such  means.  It  will  be 
seen  that  some  of  the  propositions  are  not 
germane  to  the  assignment  Appellants  filed 
first  a  general  demurrer  to  the  first  amended 
original  answer  of  the  defendants,  and  the 
following,  which  they  term  a  special  excep- 
tion:   "They  specially  except  to  the  allega- 


Digitized  by 


Google 


Tax.) 


PARKER  ▼.  NAYLOR 


1101 


-tions  contained  in  said  answers,  attempting 
to  set  np  fraud,  in  obtaining  the  contract 
sued  upon,  because  ttie  alleged  facts  con- 
stituting tbe  alleged  fraud  are  wholly  in- 
«ufflcient,  Indefinite,  and  uncertain,  and  fail 
to  show  any  material  difference  between  the 
written  contract  and  the  alleged  prior  nn- 
■derstanding  in  regard  thereto,  and  said  al- 
legations and  the  allegations  pretending  to 
-set  up  pretended  conditions  upon  which  the 
contract  should  become  effective  are  in  effect 
an  attempt  to  vary  by  parole  stipulations  the 
terms  of  a  written  contract  Wherefore 
plaintiffs  specia'Ily  except  to  all  of  said  al- 
legations as  Insufficient  in  law,  and  pray  the 
judgment  of  the  court."  It  will  be  seen  that 
this  exception  merely  attacks  the  legal  suifl- 
ciency  of  a  portion  of  the  petition,  and  is  in 
•effect  nothing  more  than  a  general  demurrer 
to  each  of  the  issues  attacked  thereby.  Don- 
■nell  .V.  Cnrrie  ft  Dohoney,  131  S.  W.  88; 
Cheek  y.  Herndon,  82  Tex.  146, 17  S.  W.  763; 
Railway  Company  t.  McElmurry,  33  S.  W. 
249.  It  thus  appears  that  we  are  to  con- 
sider the  sufficiency  of  that  portion  of  the 
answer  alleging  fraud  as  against  only  a  gen- 
•eral  demurrer. 

[2,3]  It  is  insisted  by  appellant  that  be- 
<ause  the  answer  did  not  allege  some  specific 
damage  resulting  to  appellee  by  reason  of 
the  fraud  of  Parker  in  inducing  Naylor  to 
sign  the  contract,  wherein  Parker  bound 
himself  to  purchase  the  land  in  question 
"subject  to"  the  Sherman  county  debt  instead 
of  in  said  contract  "assuming"  said  debt,  as 
had  been  previously  agreed  between  them 
at  the  January  meeting,  the  answer  was  in- 
sufficient as  against  the  general  demurrer. 
We  cannot  assent  to  this  contention.  We 
think  it  was  sufficient  as  against  a  special 
demurrer  upon  that  ground.  That  there  is 
■&  difference  of  both  substantive  rights  and 
liabilities  from  the  appellees'  standpoint,  un- 
-der  the  contract  as  drawn  and  under  the  con- 
tract as  it  is  alleged  it  should  have  been 
drawn,  is  obvious.  If  Parker  had  agreed  to 
■assume  the  indebtedness  due  Sherman  coun- 
ty, he  would  have  become  primarily  liable 
for  the  debt,  and,  in  the  event  the  land  should 
not  sell  for  enough  to  pay  the  notes  executed 
by  appellees,  they  would  have  been  protected 
-against  liability  for  the  balance  by  Parker's 
assumption.  We  think  this  is  a  clear  legal 
-conclusion  to  be  drawn  from  the  facts  stated 
in  the  answer,  and  it  is  never  necessary,  or 
■even  proper,  to  allege  conclusions  of  law. 
Storer  r.  Lane,  1  Tex.  Civ.  App.  250,  20  S. 
W.  -852;  Mussina  v.  Goldthwaite,  34  Tex. 
132,  7  Am.  Rep.  281;  Milbum  v.  Walker,  11 
Tex.  329.  We  must  not  lose  sight  of  the  fact 
that  this  is  not  a  suit  by  appellees  for  the  re- 
covery of  damages  resulting  from  fraud  and 
deceit  But  the  suit  is  by  appellants  seek- 
ing to  recover  damages  for  the  breach  of  a 
contract,  and  the  fraud  in  this  case  is  plead- 
■ed  as  a  defense  only.  Appellees  are  not  seek- 
ing damages;    then  why  should  they  be  re- 


quired in  a  defensive  plea  to  specifically 
point  out  damages?  By  their  answer  appel- 
lees assert  that  the  contract  sued  upon  is 
not  the  one  intended,  and,  while  appellee 
Naylor  admits  signing  the  instrument,  yet 
he  says  it  does  not  speak  the  agreement  with 
reference  to  the  assumption  of  the  debt,  and 
that  his  signature  thereto  was  obtained  by 
the  fraudulent  statement  of  appellant  Parker 
that  the  writing  as  submitted  to  him  did 
bind  Parker  to  assume  the  Sherman  county 
debt,  when  in  truth  and  in  fact  the  instru- 
ment binds  appellees  to  convey  the  land  to 
Parker,  subject  to  the  Sherman  county  debt. 
If  this  is  true,  the  contract  is  fraudulent  and 
voidable  and  should  not  be  enforced.  The 
real  Inquiry  is,  What  was  the  true  agreement 
of  the  parties  upon  which  their  minds  met? 
And  does  the  written  instrument  speak  the 
agreement?  If  It  does  not,  was  there  such 
fraudulent  representation  or  conduct  on  the 
part  of  Parker  as  to  deceive  Naylor,  and  was 
he  deceived  thereby?  And,  further,  was  the 
matter  about  which  he  was  deceived  mate- 
rial? The  matter  complained  of  was  certain- 
ly material,  because  the  value  of  his  con- 
tract as  originally  agreed  upon  was  material- 
ly lessened.  There  can  be  no  question  but 
that  fraud  in  material  matters  of  induce- 
ment will  vitiate  the  contract  as  a  whole, 
and  that  it  may  be  used  as  a  weapon  of  de- 
fense, even  though  the  matter  alleged  to  be 
fraudulent  does  not  appear  in  the  contract 
itself.  Holllfleld  v.  Landrum,  31  Tex.  Civ. 
App.  187,  71  S.  W.  979;  Davis  v.  DrlscoU, 
22  Tex.  av.  App.  14,  54  S.  W.  43;  Ranger  v. 
Hearne,  41  Tex.  258;  Halsell  v.  Musgraves,  5 
Tex.  Civ.  App.  476,  24  S.  W.  359;  Piano  Co. 
v.  Nolan,  38  Tex.  Civ.  App.  393,  85  S.  W.  821. 

In  I.  &  G.  N.  Ry.  Co.  v.  Shuford,  36  Tex. 
Civ.  App.  251,  81  S.  W.  1189,  where  appellee 
was  induced  to  sign  a  release  of  damages  by 
fraudulent  representations  of  a  physician,  the 
court  used  this  language:  "But,  however, 
the  twenty-eighth  assignment  of  error  raises 
the  question  that,  as  the  appellee  had  an  op- 
portunity to  read  and  understand  the  re- 
lease, she  was  bound  by  it  when  she  signed 
it,  and  that,  as  she  freely  and  voluntarily 
executed  it,  it  is  conclusive  of  her  rights.  If 
we  conceded  that  she  did  voluntarily  sign 
it,  and  that  at  the  time  she  did  not  read  it 
but  fully  understood  its  nature  and  legal 
effect,  and  that  it  is  ever  so  binding  and  con- 
clusive in  Its  terms  against  her,  still  if  its 
execution  was  procured  by  reason  of  false 
and  fraudulent  representations  of  material 
nature  that  induced  her  to  execute  it,  she 
at  the  time  believing  in  the  truth  of  such 
statements,  and,  acting  upon  such  belief, 
signed  the  release,  equity  would  cancel  it" 
It  is  shown  that,  while  Naylor  read  the  con- 
tract before  signing  it,  be  did  not  under- 
stand the  legal  effect  of  the  language  used, 
and  under  the  circumstances  the  Jury  was 
warranted  in  believing  him  upon  that  point. 

As  was  said  by  Pleasants,  Justice,  in  Fish- 
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er  V.  IMppel,  46  Tex.  Civ.  App.  266,  102  S.  W. 
490 :  "The  first  assignment  complains  of  the 
ruling  of  the  trial  court  In  not  sustaining 
plaintiff's  exceptions  to  defendant's  answer 
on  the  ground  that  said  answer  a^Ormatiyely 
shows  that  the  alleged  false  representations 
of  plaintiff  were  not  material  and  were  not 
relied  npon  by  the  defendant.  The  proposi- 
tion that  a  false  representation  which  is  not 
material  or  relied  npon  by  the  party  Intend- 
ed to  be  influenced  thereby  cannot  be  avail- 
ed of  by  such  party  as  a  ground  for  avoid- 
ing his  contract  la  sustained  by  the  author- 
ities ;  but  the  answer  of  defendant  does  not 
show  that  the  alleged  false  representations  of 
plaintiff  were  not  material  or  that  they  were 
not  relied  on  by  the  defendant,  and  therefore 
the  trial  court  did  not  err  in  overruling  the 
exception.  The  representations  alleged  were 
as  to  the  essential  character  and  value  of  the 
subject-matter  of  the  contract;  the  repre- 
sentations as  to  value  not  being  the  mere  ex- 
pression of  an  opinion,  but  made  as  a  state- 
ment of  fact  and  with  knowledge  that  de- 
fendant had  not  seen  the  property  and  would 
not  investigate  the  truth  of  said  representa- 
tions before  acting  upon  plaintiff's  offer. 
We  think  the  materiality  of  such  representa- 
tions cannot  be  questioned.  It  is  repeatedly 
averred  in  the  answer  that  defendant  relied 
upon  the  representations  made  by  plaintiff, 
and  the  allegation  there,  'He  was  not  aware 
that  by  accepting  Fisher's  offer  and  closing 
the  deal  by  telegram  that  a  binding  contract, 
enforceable  in  law  under  ordinary  circum- 
stances, bad  been  entered  into  by  him ;  that 
it  was  his  intention  at  all  times  to  see  and 
examine  the  property  before  the  trade  was 
finally  concluded  by  the  execution  of  deeds, 
in  order  to  verify  the  representations  of 
plaintiff' — does  not  indicate  that  he  did  not 
rely  upon  such  representations.  It  means  no 
more  than  that  he  was  ignorant  of  the  legal 
effect  of  his  acceptance  of  plaintlfTs  offer, 
and,  if  he  had  known  that  his  acceptance  by 
telegram  of  said  offer  constituted  a  binding 
contract  for  the  conveyance  of  his  land,  he 
would  not  have  closed  the  contract  before 
seeing  the  land,  and  this  is  not  inconsistent 
with  the  allegations  that  in  accepting  plain- 
tiff's offer  he  relied  upon  the  truth  of  plain- 
tiff's representations  as  to  the  character  and 
value  of  the  land  and  the  improvements." 

In  Hayes  v.  Bonner,  14  Tex.  629,  which 
was  an  action  by  a  vendor  against  his  ven- 
dee to  recover  the  lands  on  the  ground  that 
the  latter  refused  to  pay  the  purchase  mon- 
ey, the  defendant  alleging  that  the  plaintiff 
had  fraudulently  represented  to  him  that  he 
had  a  good  title  to  the  land  when  in  fact  he 
had  no  title  thereto,  it  was  held  that  the 
allegation  of  such  fact  constituted  substan- 
tially a  good  defense  to  the  action,  and  the 
pleading  was  good  as  against  a  general  de- 
murrer. To  the  same  effect  Is  Morris  v. 
Brown,  38  Tex.  Clv.  App.  266.  85  S.  W.  1015. 

The  testimony  is  uncontradicted  that  when 
Naylor  signed  the  contract  in  question  he 


thought  its  provisions  bound  Parker  to  as- 
sume the  Sherman  county  debt.  Justice 
Stay  ton  in  Lott  v.  Kaiser,  61  Tex.  671,  says: 
"There  is  no  doubt  that  relief  in  equity  will 
be  granted  when  the  legal  effect  o£  a  trans- 
action is  misapprehended,  if  such  misappre- 
hension be  Induced  or  brought  about  by  mis- 
leading statements  or  acts  of  the  other  con- 
tracting party,  for  a  court  of  equity  will  not 
permit  a  person  to  take  advantage  of  anoth- 
er's ignorance  or  mistake  even  of  law,  if 
such  person  knew  of  the  misapprehension  at 
the  time  of  the  contract  and  did  not  cor- 
rect it.  For  to  make  the  contract  under  such 
circumstances  would  be  fraudulent"  Danner 
et  aL  V.  Ft.  Worth  Impl.  Co.,  18  Tex.  Civ. 
App.  621,  45  S.  W.  856,  was  a  case  where 
the  implement  company  sought  to  recover 
upon  two  promissory  notes  and  to  foreclose 
the  chattel  mortgage  given  to  secure  them. 
The  defendants,  by  special  answer,  s^t  up 
that  the  notes  were  given  in  consideration 
of  a  certain  engine  guaranteed  by  the  plain- 
tiff to  do  a  certain  character  of  work;  that 
the  engine  was  defective;  and  that  the  de- 
fects were  hidden  until  after  the  engine 
had  been  placed  in  position  for  doing  the 
work.  To  this  answer  the  plaintiff  replied 
that  the  defendants  had  signed  a  written  or- 
der for  the  machine  providing  that  10  days' 
use  of  the  machine  should  be  conclusive  ev- 
idence that  it  fulfilled  the  warranty.  The 
defendant  sought  to  avoid  this  clause  on  the 
ground  that  the  order  which  had  been  signed 
by  them  was  procured  by  the  fraudulent  rep- 
resentation and  assurance  of  plaintiff's  agent 
that  it  was  only  an  order  for  the  goods 
amounting  to  nothing  except  to  show  that 
the  purchasers  are  acting  in  good  faith  and 
will  take  the  goods  if  they  find  them  to  be  as 
represented.  The  court  sustained  a  gen- 
eral exception  to  the  defendant's  answer, 
urging  fraud  of  the  plaintiff  in  procur- 
ing the  order  for  the  machinery.  Tarlton, 
Chief  Justice,  reversed  and  remanded  the 
cause,  and  said:  "In  this  (sustaining  the 
general  exception  to  defendants'  answer)  we 
think  there  was  error.  The  allegations  show, 
as  against  a  general  demurrer,  active  and 
affirmative  fraud  on  the  part  of  the  plaintiff, 
consisting  of  false  representations,  misleading 
and  inducing  the  execution  of  the  order.  If 
these  allegations  be  true,  we  think  they  state 
a  ground  for  avoiding  the  clau.se  relied  up- 
on." We  conclude  from  the  authorities  that 
it  was  not  necessary  for  appellees,  after  set- 
ting up  the  representations  constituting 
fraud,  to  allege  speciflcally  how  he  was 
damaged,  and  to  have  attempted  to  do  so 
would  have  been  merely  the  statement  of 
a  legal  conclusion  or  at  the  most  the  state- 
ment of  a  fact  necessarily  deducible  from 
the  facts  stated,  neither  of  which  they  were 
required  to  do. 

[4]  Nor  do  we  concur  in  the  contention  of 
appellants  under  the  second  proposition. 
The  evidence  of  Naylor,  to  the  effect  that  he 
signed  and  delivered  the  contract  npon  con- 
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ditlon  and  wltb  the  understanding  tbat  It 
should  not  become  effective  and  binding  up- 
on him  untU  it  had  been  signed  and  approved 
by  bis  co-owner,  Llle,  was  not  obnoxious  to 
the  rule  prohibiting  parol  testimony  to  vary 
or  contradict  the  terms  of  a  written  contract 
It  Is  the  settled  law  of  this  state  that  parol 
evidence  is  always  admissible  to  show  that 
a  written  contract  was  delivered,  effective 
upon  conditions.  Merchants'  National  Bank 
V.  McAnnulty,  31  S.  W.  1091;  Norrls  v.  Cettl, 
35  Tex.  Civ.  App.  28,  TO  S.  W.  641;  Carle- 
ton  V.  Cowert,  46  S.  W.  749.  Suchi  testi- 
mony did  not  contradict  or  vary  any  term 
of  the  contract,  but  on  the  contrary  seemed 
to  accord  with  It.  Upon  Its  face,  the  con- 
tract purported  to  be  the  obligation  of  both 
Xaylor  and  Llle,  and  by  express  terms  bound 
them  to  convey,  not  Naylor's  Interest  alone, 
but  the  entire  four  leagues  of  land  owned  at 
that  time  by  Naylor  and  Llle  Jointly.  It  is 
not  contended  by  appellees  that  any  evi- 
dence would  be  admissible  to  contradict  or 
vary  the  terms  of  the  contract  in  the  absence 
of  fraud,  but  they  Insist  that  the  writing 
falls  to  speak  the  true  intention  of  the  par- 
ties in  that  it  does  not  contain  all  of  the 
agreement  entered  Into  between  them.  Parol 
evidence  Is  always  admissible  in  such  cases 
to  show  the  true  agreement  of  the  parties, 
even  though  It  be  statements  contemporane- 
ous with  the  execution  of  the  writing,  pro- 
vided it  does  not  vary  or  contradict  the  writ- 
ing itself. 

[t]  Even  if  we  should  hold,  as  a  matter 
of  law,  that  Naylor  and  Parker  were  shown 
to  be  partners,  still  there  is  evidence  suffl- 
dent  to  sustain  Naylor's  contention  that  he 
signed  the  contract  and  that  Parker  accepted 
it  subject  to  the  approval  of  his  partner, 
Llle;  and,  if  this  is  a  fact,  It  would  be  in- 
equitable to  give  the  contract  validity 
against  Naylor  or  Naylor  &  Llle  until  the 
same  had  been  approved  by  Llle, .  and  this 
is  equally  true  if  we  should  hold  Naylor  to 
be  the  agent  of  Llle.  While  Naylor,  as  the 
agent  or  partner  of  his  co-owner,  might  have 
the  authority  to  enter  into  a  contract  which 
would  bind  Llle,  still  if  he  declined  to  do 
so,  but  limited  Its  binding  effect  by  the  sub- 
sequent approval  of  Llle,  it  Is  clear  that  such 
stipulation  should  not  be  disregarded  by  the 
court.  And  what  has  been  said  disposes  of 
the  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  thirteenth,  fourteenth, 
twenty-seventh,  thirtieth,  and  thirty-flrst  as- 
signments, raising  the  questions  already  de- 
cided in  different  ways. 

[I]  In  our  opinion  the  nineteenth  assign- 
ment of  error,  attacking  the  trial  court's 
charge  upon  the  question  of  ratification,  is 
without  merit.  The  charge  in  question  in- 
structs the  Jury :  "That  before  you  can  find 
that  the  defendant  Llle  ratified  the  alleged 
contract  of  February  17,  1009,  you  must  find 

(1)  that  he  had  full  knowledge  of  all  the  ma- 
terial terms  and  provisions  of  said  contract ; 

(2)  thea  you  must  further  find  that  after  he 


had  obtained  such  knowledge,  if  you  find 
that  he  did,  he  intentionally  accepted  and 
agreed  to  all  the  material  terms  and  condi- 
tions of  said  alleged  contract.  This  seems  to 
be  a  clear  and  correct  statement  of  the  law 
applicable  to  this  phase  of  the  controversy. 
Appellants'  assignments  Nos.  24,  25,  26,  27, 
28,  29,  32,  33,  34,  35,  36,  and  37  present  no 
reversible  errors,  and  are  overruled. 

[7]  The  remaining  assignments,  except  the 
fifteenth  and  sixteenth,  question  the  suffi- 
ciency of  the  evidence  and  are  overruled,  be- 
cause when  a  verdict  is  general  we  must  In- 
dulge every  presumption  In  favor  of  the  ver- 
dict and  Judgment  based  upon  It  where  the 
case  is  one  Involving  several  issues  submit- 
ted to  the  Jury  for  their  consideration.  Un- 
der such  circumstances,  it  will  always  be 
presumed  by  the  appellate  court  that  the 
verdict  was  based  upon  the  defense  which 
the  evidence  fully  sustains.  T.  &  N.  O.  Ky. 
Co.  V.  Gardner,  29  Tex.  Civ.  App.  90,  69  S. 
W.  217;  Merrlwether  v.  Dixon,  28  Tex.  18; 
Baker  v.  Cleprier,  26  Tex.  629,  84  Am.  Dec. 
591.  In  our  opinion  the  evidence  Is  sufli- 
cient  to  sustain  the  defense  urged  by  ap- 
pellees that  the  contract  In  question  was 
signed  by  Naylor  and  acc^ted  by  Parker 
upon  the  express  condition  that  it  should 
not  take  effect  until  It  had  been  approved 
by  Llle.  For  this  reason  we  have  not  con- 
sidered In  detail  the  several  assignments 
questioning  the  sufildency  of  the  evidence  to 
establish  the  various  issues  named  in  the 
assignments. 

[8]  The  court  Instructed  the  Jury  that  in 
order  to  constitute  a  partnership,  as  alleged 
by  the  plaintiff,  it  must  be  shown  by  the 
evidence  that  the  defendants,  Lile  and  Nay- 
lor, by  agreement  entered  into  a  partnership 
contract  to  buy  and  sell  the  land  in  ques- 
tion, and  as  a  part  thereof  they  agreed  to 
share  equally  In  the  profits  as  such,  and  that 
they  should  have  a  community  of  Interest 
therein — that  is,  proprietorship  of  property 
rights  in  the  profits  in  said  business.  Ap- 
pellants complain  of  this  charge  because  it 
Instructs  the  Jury  that,  In  order  to  consti- 
tute a  partnership  as  alleged  by  plaintiffs.  It 
must  be  shown  that  the  defendants  by  agree- 
ment entered  into  a  partnership  contract  to 
buy  and  sell  the  land  In  question,  and  as  a 
part  of  the  agreement  to  share  equally  in 
the  profits  as  such,  and  that  they  should 
have  a  community  of  interest  in  the  profits. 
It  seems  to  be  a  doctrine  in  Texas  that  as 
to  third  persons,  even  if  the  parties  stipu- 
late that  they  are  not  to  be  partners,  yet  If 
they  engage  in  an  enterprise  In  which  they 
are  to  divide  the  profits  as  profits,  they  are 
partners.  In  the  case  of  Kelly  Island  L.  & 
T.  Co.  v.  Masterson,  100  Tex.  38,  93  S.  W. 
427,  the  court  said:  "Masterson  was  not  to 
receive  his  share  of  the  profits  as  compen- 
sation for  the  use  of  his  money,  nor  were 
Downey  and  Kelly  to  receive  their  share  as 
payment  for  services,  but  each  received  the 
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profits  as  the  frnit  of  the  joint  enterprise— 
that  is,  as  profits — ^wblch  made  them  part- 
ners." In  this  connection,  the  appellants 
further  complain  of  paragraph  No.  3  of  the 
general  charge,  which  is  as  follows:  "You 
are,  however,  further  charged  a  mere  joint 
ownership  or  community  of  interest  in  land 
does  not  constitute  a  partnership,  even  though 
the  Increase  from  it  is  divided.  Where  a 
joint  purchase  of  property  is  made  as  an  in- 
vestment merely,  each  paying  his  proportion 
of  the  purchase  money,  they  are  Joint  ten- 
ants and  not  partners,  and  if  from  the  evi- 
dence you  find  that  Naylor  and  Lile  were 
merely  joint  owners  of  the  land  in  question, 
that  they  purchased  the  same  as  an  invest- 
ment, each  paying  his  proportion  of  the  pur- 
chase price,  either  with  the  intention  of  di- 
viding it  or  making  separate  sales,  or  with- 
out an  agreement  to  form  a  copartnership 
and  to  participate  in  the  profits  thereof  as 
such,  then  they  would  be  Joint  tenants  and 
not  partners  in  the  land  in  question  and  not 
authorized  to  bind  the  other  by  a  contract 
for  the  sale  of  the  land,  and  you  should  so 
find,  then  Naylor  had  no  authority  to  bind 
Lile  by  the  contract  In  evidence  for  the  sale 
of  the  land  mentioned  in  this  suit  unless 
you  find  he  was  acting  as  agent  of  Llle  there- 
in, or  that  he  was  specially  authorized  there- 
unto by  Lile  to  make  the  contract."  While 
the  first  charge  upon  the  question  of  i)art- 
nership  as  an  abstract  proposition  is  incor- 
rect, it  seems  to  va  that  paragraph  No.  3,  last 
above  quoted.  Is  not  subject  to  the  criticism 
contained  in  the  brief,  and  when  the  two 
are  considered  together  with  the  whole 
charge,  if  there  was  error,  we  think  It  was 
not  such  error  as  would  require  a  reversal. 
Rule  62a  for  the  Courts  of  Civil  Appeals 
(149  S.  W.  z),  recently  promulgated  by  the 
Supreme  Court  and  effective  November  15, 
1912,  provides:  "No  judgments  shall  be  re- 
versed on  appeal  and  no  trial  ordered  in  any 
cause  on  the  ground  that  the  trial  court  has 
committed  an  error  of  law  In  the  course  of 
the  trial,  unless  the  appellate  court  shall  be 
of  the  opinion  that  the  error  complained  of 
amounted  to  such  denial  of  the  rights  of  the 
appellant  as  was  reasonably  calculated  to 
cause,  and  probably  did  cause,  the  rendition 
of  an  improper  judgment  in  the  case,"  etc. 
This  rule  is  doubtless  one  outgrovrth  of  the 
widespread  agitation  for  reform  in  court 
procedure,  which  has  for  some  time  been 
waged  by  the  press,  urged  by  action  of  many 
bar  associations  and  recommended  by  em- 
inent judges,  and  upon  its  face  is  simple 
enough.  The  great  difficulty  is  in  making  the 
application  of  the  rule  to  the  particular  er- 
ror. It  is  with  some  hesitation  that  we  con- 
strue it  to  be  applicable  to  the  contentions 
arising  under  the  fifteenth  and  sixteenth  as- 
signments, and,  by  authority  of  that  part  of 
the  rule  quoted  above,  we  overrule  said  as- 
signments.    We  frankly  confess  that  more 


than  once  dnring  the  coiisUteratl<m  of  the 
case  we  have  lieen  forced  to  summon  the  said 
rule  as  a  posse  comitatus  to  assist  us  In  sup- 
pressing the  appellants'  brawling  assignments 
and  their  clamorous  propositions. 
The  Judgment  is  affirmed. 

HUFF,  a  J.,  not  sitting. 


SAN  ANTONIO  HARDWAHB  CO.  ▼.  SAN- 
GER.t 

(Court  of  Civil  Appeals  of  Texas.     San  Anto> 

nio.    Oct.  30,  1912.    On  Motion  for 

Rehearing,  Dec.  IS,  1912.) 

1.  COBPOBATIONS    (§    376*)— COBPOKATB   POW- 

EBs— Purchasing  Own  Stock. 

In  the  absence  of  charter  or  statutory  pro- 
hibition, a  solvent  corporation,  with  the  as- 
sent  of  its  stockholders,  may  in  good  faith  pur- 
chase its  own  stock  for  the  purpose  of  set- 
tling the  differences  in  its  management  and  pre- 
serving its  business  integrity,  although  it  pays 
more  than  the  market  price  therefor. 

[Eki.  Note.— For  other  cases,  see  Corpom- 
tions,  Gent.  Dig.  {  1530;  Dec.  Dig.  |  376.*] 

2.  cobpobations  (j  388*)  —  contbacts  — 
Rights  and  Liabilities  or  Contbacts— 
Ultra  Vires. 

Where  a  corporation's  ultra  vires  contract 
baa  been  fully  executed,  the  courts  will  not  In- 
terfere with  the  rights  acquired  under  such 
contract,  and,  where  such  contract  is  wholly 
executory  on  both  sides,  neither  party  is  estop- 
ped to  deny  its  validity;  and  hence,  where  a 
corporation  has  purchased  its  own  stock  and 
received  the  benefit  of  the  contract,  it  cannot, 
in  an  action  on  notes  given  therefor,  set  op 
the  defense  that  the  purchase  was  nitra  vires. 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  1556-1567;  Dec.  Dig.  | 
388.*] 

3.  COBPOBATIONS  (I  519*)— AonoK  on  Notes 
—Evidence. 

Evidence,  in  an  action  against  a  corpora- 
tion upon  notes  given  by  it  as  part  of  the  pur- 
chase price  of  its  own  stock,  held  to  show  that 
Ihe  corporation,  at  the  time  of  the  purchase  of 
its  stock,  was  solvent  and  its  stock  at  par. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  H  2085,  20SS-2093;  Dec  Dig. 
{  519.*] 

4.  COBPOBATIONS    (S   537*)— ACTS  OF  IK90I.- 

VENCT  —  Ability  to  Pat  Debts  —  "Inboi,- 

VENCY." 

"Insolvency,"  as  the  term  is  ordinarily 
used,  is  not  the  same  thing  as  a  mere  failure  to 
pay  debts,  but,  in  the  case  of  an  individual  or 
corporation,  it  means  an  insufficiency  of  prop- 
erty and  assets  to  pay  debts. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
Hons,  Cent.  Dig.  {  2150;   Dec  Dig.  {  537.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3047-3055;   vol.  8,  p.  7689.J 

On  Motion  for  Rehearing. 

5.  COBPOBATIONS  (S  376*)— Powers  —  Pob- 
CHASE  OF  Own  Stock— Statxiies. 

Acts  1907,  c.  166,  S  3  (Rev.  Civ.  St.  1911, 
art.  1152),  which  authorizes  a  retirement  or 
decrease  of  a  corporation's  capital  stock,  does 
not  prohibit  a  corporation  from  purchasing  its 
own  stock  to  settle  differences  in  its  manage- 
ment and  preserving  its  business  integrity,  with 
the  intention  of  reissuing  and  selling  it  again. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Olg.  &  Am.  Dig.  Kej-No.  Series  *  Rap'r  Index* 
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especially  where  the  seller  knew  of  the  direc- 
tors' resolutions  setting  forth  such  intention. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i  1630;   Dec.  Dis-  {  376.*] 

6.  corpobationb  (|  67*)— purohabk  of  owk 
Stock— Reductioh  of  Stock. 

When  a  corporation  buys  shares  of  its 
own  capital  stock,  the  capital  stock  ia  not  re- 
duced by  that  amount,  nor  is  the  stock  merged. 
[Ekl.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  18X-183,  449;  Deo.  Dig.  | 
67.*] 

7.  COBPOBATIOnS      (i      244*)— TBANSrEB      OF 

Stock— IriABiuTT  of  Tbanbfebeb. 

The  transferror  of  cotporate  stock  direct- 
ly to  the  corporation  itself  without  the  inter- 
vention of  a  trustee  is  not  released  from  his 
liability  on  the  stock,  but  is  liable  as  though 
no  transfer  had  been  made. 

[Ed.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SI  960-977;  Dec.  Dig.  |^.*} 

Appeal  from  District  Coart,  Bexar  County; 
A.  W.  Seeligson,  Judge. 

Action  by  W.  W.  Sanger  against  the  San 
Antonio  Hardware  Company.  Judgment  for 
plaintiff,  and  defendant  ai^)eala    AflBrmed. 

Terrell  &  Terrell,  ot  San  Antonio,  for  ap- 
I)ellaut  Shook  &  Vanderhoeren,  Houston, 
Boyle,  Storey  &  Davis,  E.  Pendleton  Lips- 
comb, and  Phil  H.  Shook,  all  of  San  Antonio, 
for  aiweUea 

FIiT,  J.  This  is  a  suit  by  appellee  on  two 
promissory  notes  for  $4,000  each,  executed 
by  appellant,  credits  being  admitted  of  $5,- 
066.07,  leaving  a  balance  due  of  13,765.97, 
with  interest  at  the  rate  of  5  per  cent  per 
annum  from  January  25,  1910,  and  10  per 
cent  attorney's  fees.  The  defense  was  that 
appellee  was  a  stockholder  in  the  company, 
which  was  a  corporation  duly  Incorporated 
by  the  laws  of  Texas,  holding  45  shares; 
that  bis  wife  also  held  45  shares;  that  B.  J. 
Sanger,  Joseph  W.  Sanger,  and  Edwin  Op- 
penheimer  each  held  10  shares  which  they  in- 
dorsed to  appellee,  and  he  endeavored  to 
sell  all  of  said  shares,  namely,  120  shares,  to 
the  company  for  $12,000,  and  said  corpora- 
tion endeavored  to  purchase  the  same  and 
paid  to  him  $4,000  in  cash  and  executed  to 
him  the  two  notes  upon  which  the  suit  was 
based;  that  said  transaction  was  ultra  vires 
and  null  and  void;  that  said  corporation  had 
no  authority  to  purchase  Its  own  stock,  and 
the  effect  of  the  same  was  to  reduce  the  cap- 
ital stock  of  said  corporation  in  a  manner 
unauthorized  by  law  and  unjustlfled  by  its 
financial  condition,  which  was  bad.  Appel- 
lant offered  to  Issue  120  shares  of  stock  to 
appellee,  and  prayed  for  a  cancellation  of 
the  notes  and  for  Judgment  for  the  sums  of 
money  paid  to  him  by  appellant  The  cause 
was  tried  by  the  court,  without  a  Jury,  and 
Judgment  was  rendered  in  favor  of  appellee 
in  the  sum  of  $4,312.84,  with  interest  at  6 
per  cent  per  annum  from  date  of  the  Judg- 
ment and  all  costs. 

It  Is  admitted  tliat  the  notes  which  form 


the  basis  of  this  suit  were  given  as  part  of 
the  purchase  money  of  120  shares  of  stock  in 
the  corporation;  said  shares  having  been  sold 
by  appellee  to  appellant  on  April  28,  1908. 
The  execution  of  the  notes,  as  well  as  the 
payment  of  the  cash,  $4,000,  was  duly  au- 
thorized by  the  corporation.  In  the  resolu- 
tion authorizing  the  purchase  of  the  shares 
It  was  provided  "that  the  shares  so  purchas- 
ed shall  not  be  retired  or  merged,  but  shall  be 
resold  and  reissued  under  the  direction  of 
the  board  of  directors,"  and  provision  is 
made  for  the  application  of  the  money  aris- 
ing from  such  sale.  On  May  25,  1908,  a  spe- 
cial stockholders'  meeting  was  held,  and  the 
purchase  of  the  shares  was  in  all  things  unan- 
imously "ratified  and  confirmed."  There 
was  evidence  tending  to  show  that  when  the 
stock  was  sold  it  was  worth  its  face  value 
or  more.  There  was  evidence  to  show  the 
solvency  of  the  corporation  at  the  time  the 
stock  was  purchased  and  the  notes  executed. 
At  the  time  that  the  purchase  was  author- 
ized, the  president  of  the  corporation  report- 
ed that  "the  financial  condition  of  the  com- 
pany will  not  be  injuriously  affected  by  said 
purchase,  and  the  available  resources  of  the 
company  will  still  be  much  more  than  double 
the  amount  of  all  of  its  obligations."  Stock 
of  the  company  bad  been  selling,  prior  to 
the  sale  in  question,  at  par.  No  creditor  has 
ever  objected  to  the  purchase  of  the  stock 
from  appellee,  and  the  statements  of  the  cor- 
poration show  that  its  assets  were  largely  in 
excess  of  its  liabilities.  The  purchase  of 
the  stock  was  made  in  good  faith  for  the 
preservation  of  the  integrity  of  the  corpora- 
tion. The  corporation  was  chartered  under 
the  provisions  of  title  21,  subd.  25,  art  642, 
Rev.  Statutes  1895. 

[1]  There  is  no  provision  in  the  charter 
prohibiting  the  purchase  of  its  stock  by  the 
corporation,  nor  is  such  action  prohibited  by 
the  statutes  of  Texas,  and  in  the  absence  of 
such  provisions  in  charter  or  statute  the  gen- 
eral rule,  as  applied  to  corporations  by  the 
weight  of  authority,  seems  to  be  that  a  sol- 
vent corporation  has  the  authority  to  pur- 
chase its  own  stock,  where  the  purchase  is 
made  in  good  faith.    It  was  so  held  in  Howe 
Grain  &  Mercantile  Co.  v.  Jones,  21  Tex. 
Civ.  App.  108,  51  S.  W.  24,  and  that  case  lias 
I  been  cited  with  approval  in   several  state 
I  courts,  and  the  doctrine  of  that  case  is  rec- 
'  ognlzed  and  sustained  in  a  large  majority  of 
I  the  states  of  the  Union.    We  cite  some  of  the 
'  authorities  which  have  been  thoroughly  col- 
lated by  counsel  for  appellee:  Cook  on  Corp. 
§§  311,  312,  313;    Adam  v.  Investment  Co., 
33  R.  I.  193,  80  Atl.  426;  Leonard  v.  Draper, 
187  Mass.  536,  73  N.  E.  644;    Shoemaker  v. 
iWashburn,  97  Wis.  585,  73  N.  W.  333;   Bla- 


lock  V.  Mfg.  Co.,  110  N.  C.  99,  1*  S.  B.  501; 
Bank  v.  Bruce,  17  N.  T.  507;  Lumber  Co.  v. 
Telephone  Co.,  127  Iowa,  350,  101  N.  W.  742, 
69  L.  R.  A.  968,  109  Am.  St  Rep.  387:   U. 


*FoT  other  cases  see  same  topic  and  sectioa  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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S.  Mineral  Co.  v.  Camden,  106  Va.  683,  56 
S.  E.  561,  117  Am.  St  Rep.  1028;  Insurance 
Co.  V.  Swlgert.  135  111.  150,  25  N.  E.  680,  12 
U  R.  A.  328;  Cbapman  v.  Iron  Clad  Co.,  62 
N.  J.  Law,  497.  41  AU.  690;  Hartley  v.  Pio- 
neer Works,  181  M.  T.  73,  73  N.  E.  676.  A 
number  of  federal  courts  bold  to  tbe  same 
doctrine.  Tbe  rule  is  tbns  clearly  stated  in 
the  cited  case  of  Leonard  v.  Draper  by  the 
Supreme  Judicial  Court  of  Massachusetts: 
"The  only  question  as  to  legality  which  has 
been  brought  to  our  attention  arises  from  the 
fact  that  the  note  was  given  for  capital  stock 
of  the  corporation  which  its  oflBcers  thought 
it  desirable  to  bare  the  corxraration  buy.  It 
is  suggested  that  the  purchase  of  shares  of  its 
capital  stock  by  a  street  railway  company  is 
illegal,  and  that  therefore  a  note  given  in 
payment  for  such  is  void.  We  have  been  re- 
ferred to  no  authority  in  support  of  this 
proposition.  •  •  •  The  right  of  corpora- 
tions to  purchase  their  own  stodc,  unless  for- 
bidden by  statute,  has  been  recognized.  Du- 
pee  T.  Boston  Water  Power  Co.,  114  Mass. 
37,  and  cases  cited.  We  discover  no  element 
of  illegality  in  the  note." 

In  the  cited  case  of  Shoemaker  t.  Wash- 
bum  it  was  held  by  tbe  Supreme  Court  of 
Wisconsin:  "Tbe  corporation  was  perfectly 
solvent  at  the  time  of  its  purchase  of  the 
Powers  stock.  No  stockholder  makes  any 
complaint  of  such  purchase.  No  creditor 
then  existing  is  here  complaining  of  such 
purchase.  In  fact,  the  plaintiffs  appear  to  be 
the  only  creditors  of  the  corporation,  and 
its  liability  to  them  was  not  Incurred  until 
seven  months  after  the  purchase.  There  is 
nothing  to  Impeach  the  good  faith  of  any  of 
the  otficers  or  directors  of  the  corporation." 
The  facts  of  the  case  at  bar  make  it  a  stron- 
ger one  than  the  cited  case  for  tbe  application 
of  the  doctrine  stated.  The  stockholders  in 
this  case  ratified  the  purchase  of  the  stock, 
and  no  creditor  has  been  heard  to  complain 
of  the  purchase.  The  purchase  of  the  stock 
was  represented  by  the  president  of  the  con- 
cern, now  the  sole  witness  for  appellant,  to 
be  a  method  that  had  been  devised  "by 
which  the  differences  heretofore  existing 
among  the  officers  of  the  company  can  be  set- 
tled and  removed  and  a  harmonious  manage- 
ment of  the  company's  affairs  can  be  effect- 
ed." f^urther,  he  represented  to  the  board  of 
directors  "that  the  financial  condition  of  the 
company  will  not  be  injuriously  affected  by 
said  purchase,  and  the  available  resources 
of  the  company  will  still  be  much  more  than 
double  the  amount  of  all  of  its  obligations; 
that,  unless  the  difficulties  arising  from  the 
dissensions  under  which  the  company  has  la- 
bored can  be  removed,  the  company  will  suf- 
fer great  and  irreparable  loss,  if  not  insol- 
vency; that  the  removal  of  such  difficulties, 
which  can  be  consummated  by  said  purchase, 
will  enable  the  company  to  conduct  its  busi- 
ness hereafter  with  success  and  profit:  and 
that  tbe  purchase  of  said  220  shares  at  the 
price  and  upon  the  terms  stated  is  fair  to  all 


parties  and  very  advantageous  to  tliie  am- 

pany." 

The  act  of  pnrdiase  of  the  stock  might  be 
ultra  vires  because  beyond  the  powers  con- 
ferred in  its  charter — that  is,  unauthorized 
by  its  charter — and  still  It  would  not  follow 
that  such  act  would  not  give  rise  to  legal  or 
equitable  rights  and  liabilities.  It  was  at 
one  time  held  that  no  ultra  vires  act  could 
bind  a  corporation  or  create  liabilities  to  it 
That  is  not  the  modern  view,  however,  for 
it  has  been  repudiated  in  a  number  of  cases 
and  the  better  view  is  that  there  Is  uottaing 
in  the  nature  of  a  corporation  wliich  would 
prevent  it  from  acquiring  rights  and  incor- 
ring  liabilities  through  an  ultra  vires  act 

[2]  It  has  been  often  held,  and  may  be  con- 
sidered settled,  that  when  an  ultra  vires  con- 
tract with  a  corporation  has  been  fully  ex- 
ecuted the  courts  will  not  interfere  with  the 
rights  acquired  under  that  contract     First 
Nat  Bank  v.  Stewart,  107  D.  S.  676,  2  Snpi 
Ct  778,  27  L.  Ed.  692;    Parish  v.  Wheeler, 
22  N.  Y.  494;    Holmes  v.  Holmes,  127  N.  T. 
252,  27  N.  E.  831,  24  Am.  St  Rep.  448 ;  Wil- 
son V.  Carter  on  Co.,  46  W.  Va.  469,  33  S.  EL 
249.    Where  the  ultra  vires  contract  is  wholly 
executory  on  both  eiAes,  neither  party  is  es- 
topped to  deny  the  validity  of  the  contract 
Nassau  Bank  v.  Jones,  95  N.  Y.  115,  47  Am. 
Rep.  14.    There  is  a  conflict  of  opinion  as  to 
whether   the   full  performance  of  an  ultra 
vires  contract  by  one  of  the  parties  to  it 
would  authorize  an  action  to  require  per- 
formance on  the  part  of  the  other.    In  New 
Tork,  Pennsylvania,  Wisconsin,  New  Jersey, 
Indiana,    Kentucky,    Michigan,    Misslssipiil, 
and  perhaps  other  states,  it  has  been  held 
that  when  a  contract  with  a  corporation  \a 
merely  ultra  vires,  not  I)eing  prohibited  by 
law  and  not  contrary  to  public  policy,  and 
the  party  contracting  with  the  corporaUon 
has  performed  his  part  of  the  contract  bis 
action  cannot  be  defeated  by  a  plea  of  ultra 
vires  on  the  part  of  the  corporation.    Bath 
aaslight  Co.  V.  Claffy,  161  N.  Y.  24,  45  N.  E. 
390,  36  L.   R.  A.  664.     The  same  rule  has 
been  adopted  In  Texas.    Railway  v.  Gentry, 
69  Tex.  625,  8  S.  W.  98;    Bond  v.  TerreU 
Mfg.  Co.,  82  Tex.  309,  18  S.  W.  691;   Banlc 
V.  Oil  Co.,  24  Tex.  Civ.  App.  645,  60  S.  W. 
828.    These  decisions  are  based  on  the  appli- 
cation of  the  doctrine  of  estoppel.    In  Bond 
▼.  Terrell  it  was  said:   "It  seems  now  to  be 
settled  by  the  great  welj^t  of  authority  that 
where  there  is  a  question  of  contract  betveen 
a  corporation  and  another  party,  and  the  con- 
tract has  been  performed  by  the  other  party, 
and  the  corporation  has  received  the  benefit 
of  the  contract,  it  will  not  be  permitted  to 
plead  that  on  entering  into  the  contract  it 
exceeded  its  chartered  powers."    In  this  ease 
appellee  liad  fully  complied  with  his  part  of 
the  contract  and  appellant  la  estopped  to 
deny  its  liaUUty. 

It  was  said  In  the  case  of  Lowe  v.  Pioneer 
Threshing  Co.  (C  C)  70  Fed.  8M:  "It  is  a 
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mooted  qnestlon  In  tbis  country  as  to  wbetb- 
er  a  corporation  may  purchase  shares  of  Its 
own  stock.  Many  states  forbid  it  In  the 
absence  of  a  charter  provision  or  a  statute 
forbidding  it,  there  is  no  reason  why  the 
stock  should  not  be  purchased,  at  least  with 
the  profits  defired  from  the  business  of  the 
conwratlon,  where  all  the  stockholders  as- 
sent thereto."  And  commenting  on  that 
proposition  Cook,  in  Ills  excellent  work  on 
Corporations  (section  311),  says:  "The  cases 
which  aiq[>ear  to  uphold  a  contrary  rule  are 
found,  upon  a  close  examination,  to  come 
within  the  exceptions  given  above."  That  is 
to  say,  the  purchase  of  its  stock  by  a  corpo- 
ration is  not  held  invalid  unless  It  is  done 
without  the  consent  of  the  stockholders,  Is 
prohibited  by  charter  or  statute,  or  Is  done 
to  the  injury  of  creditors.  While  not  in  a 
position  to  know  whether  the  proposition,  as 
stated  by  the  author,  is  absolutely  correct, 
the  cases  coming  under  our  consideration 
bear  out  the  text 

It  is  the  usual  contention  of  those  attack- 
ing a  purchase  of  stock  that  when  a  corpora- 
tion purchases  its  own  stock  the  corporate 
funds  are  used  and  appropriated  and  that 
no  property  is  received  by  the  corporation 
except  the  right  to  resell.  But  that  objection 
can  amount  to  nothing  but  a  limitation  of 
the  power  of  the  corporation  to  purchase. 
If  the  creditors  of  the  corporation  are  not 
injured,  and  the  stockholders  consent  to  the 
purchase,  and  the  law  does  not  prohibit  it, 
the  limitation  does  not  apply,  and  the  corpo- 
ration will  not  be  sustained  In  an  attempt  to 
evade  performance  of  its  contracts  of  pur- 
chase, under  a  plea  of  ultra  vires.  Bumes 
V.  Bumes  (C.  C.)  132  Fed.  485 ;  In  re  Castle 
Braid  Co.  (D.  C.)  145  Fed.  224;  State  Ufe 
Ins.  Co.  V.  Nelson,  46  Ind.  App.  137,  92  N. 
E.  2.  In  the  federal  case  last  cited,  in  order 
to  restore  peace  in  the  management  of  the 
affairs  of  the  corporation  and  to  get  rid  of 
vexatious  litigation  among  the  directors  and 
officers,  certain  stock  of  the  corporation  was 
bought  by  it,  which  makes  it  very  similar  in 
its  facts  to  this  case.  The  federal  District 
Court  held  the  purchase  legal,  the  corpora- 
tion being  solvent  and  no  creditor  objecting. 
In  this  connection  we  call  attention  to  the 
note  to  Commercial  Bank  v.  Burch,  141 
111.  519,  31  N.  E.  420,  as  reported  in  33  Am. 
St  Rep.  331,  where  there  is  a  review  of  the 
authorities  on  the  subject 

[3]  There  was  evidence  that  Justified  a 
finding  that  the  corporation  was  solvent  and 
the  stock  at  par  when  It  purchased  the  stock. 
Appellee  testified:  "When  I  sold  out  I  was 
under  the  impression  that,  instead  of  a  loss, 
the  books  showed  the  book  value  of  this 
stock  was  worth  100  cents  on  the  dollar. 
That  is  what  I  am  testifying  to.  I  think 
when  we  took  that  |12,000,  the  time  before 
we  sold  it,  when  we  sold  out  the  stock  was 
worth  more  at  that  time,  that  $12,000  was 
worth  more,  is  my  recollection,  I  think  at  the 


time  I  sold  out  that  |12,000  was  worth  dollar 
for  dollar.  •  •  •  My  impression  is  that 
at  the  time  when  we  sold  out  the  stock  the 
stock  was  worth  100  cents  on  the  dollar." 
That  statement  was  contradicted  by  JefCers, 
the  president  of  the  corporation,  but  after- 
wards he  testified  that,  a  short  time  before 
the  corporation  bought  the  stock,  he  had 
bought  stock  at  par,  and  that  Spencer  had, 
about  the  time  of  the  corporation's  purchase, 
bought  stock  from  Birkhead  and  Brownlee, 
and  it  was  shown  that  such  stock  was  sold 
at  par.  It  is  true  that  JefTers  swore  that 
there  had  been  an  actual  loss  in  the  business, 
but  he  made  statements  showing  that  the  cor- 
poration had  ample  means  to  pay  all  of  its 
debts  when  the  stock  was  bought 

[4]  Failure  to  pay  debts  and  insolvency  are 
different  matters,  for,  however  much  a  person 
may  owe,  if  he  has  means  or  property  suffi- 
cient to  pay  his  debts,  he  is  not  "insolvent," 
as  the  term  is  ordinarily  used.  The  term 
may  have  a  more  restricted  meaning  in  cer- 
tain Instances  in  bankruptcy  proceedings 
(Toof  V.  Martin,  80  U.  S.  40,  20  L.  Ed.  481), 
but  In  this  connection  it  must  be  used  in  the 
general  sense  of  the  insufficiency  of  the  en- 
tire property  and  assets  to  pay  the  debts  of 
the  corporation.  There  was  no  testimony 
tending  to  show  that  appellant  ever  contem- 
plated being  unable  to  pay  Its  debts  In  the 
ordinary  course  of  business.  Internal  dissen- 
sion seemed  to  be  affecting  the  financial  con- 
dition of  the  corporation  more  than  a  lack 
of  means,  and  to  remove  that  dissension  and 
strife  the  purchase  of  the  stock  was  made. 
The  record  does  not  show  that  the  debts  ex- 
isting when  the  purchase  was  made  had  not 
been  extinguished. 

The  case  of  Reagan  Bale  Co.  v.  Heuer- 
mann,  149  S.  W.  228,  decided  by  this  court, 
and  in  which  a  writ  of  error  has  been  re- 
fused by  the  Supreme  Court,  is  cited  as  sus- 
taining the  position  taken  by  appellant  If 
the  case  were  similar  to  this  in  other  re- 
spects, the  fact  that  the  corporation  in  that 
case  was  insolvent  would  be.  sufficient  to 
differentiate  it  from  this  case.  There  can 
be  no  conflict  in  holding  that  a  corporation, 
without  authority  to  do  so,  could  not  issue 
preferred  stock  so  as  to  make  the  rights  of 
the  owners  superior  to  the  rights  of  creditors, 
and  In  holding  that  a  solvent  corporation 
will  be  held  bound  by  the  purchase  of  its 
stock  when  the  contract  has  been  fully  ex- 
ecuted by  the  seller.  Cook  on  Corporations 
is  dted  to  sustain,  and  does  fully  sustain, 
the  first  proposition,  and  that  author  as 
fully  sustains  the  proposition  that  subject 
to  certain  conditions,  hereinbefore  mentioned, 
complaint  against  the  purchase  of  its  own 
stock  by  a  corporation  cannot  be  sustained. 
Sections  311,  312,  and  authorities  cited  in 
6th  Ed.  As  said  in  the  case  of  Ijindsay  v. 
Arlington,  186  Mass.  371,  71  N.  B.  797,  cited 
by  Cook:  "The  power  of  a  corporation  to 
purchaae  its  own  capital  stock  is  settled. 
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as  also  Is  Its  power  to  agree  with  a  stock- 
holder that  his  shares  shall  be  transferred 
to  the  corporation  under  certain  circum- 
stances." ' 

In  Reese  on  Ultra  Vires,  |  120,  it  Is  stated 
that  some  states  in  the  Union  bold  that  a 
corporation  may,  in  the  absence  of  statutory 
provisions  to  the  contrary,  if  it  acts  in  good 
faith,  buy  its  own  stock.  A  number  of  au- 
thorities are  cited,  among  the  number  Clapp 
V.  Peterson,  101  111.  26,  and  the  following 
was  quoted  from  tliat  decision  as  the  true 
rule:  "Corporations  may  purchase  their  own 
stock  in  exchange  for  money  or  other  prop- 
erty, and  hold,  reissue,  or  retire  the  same, 
provided  such  act  is  liad  in  entire  good  t&ltb, 
in  an  exchange  of  equal  value,  and  is  free 
from  all  fraud,  actual  or  constructive;  this 
implying  that  the  corporation  is  neither  in- 
solvent nor  in  process  of  dissolution,  and  that 
the  rights  of  creditors  are  not  thereby  injuri- 
ously affected."  The  facts  of  this  case  bring 
it  strictly  wltiUn  the  terms  and  spirit  of  the 
rule  as  stated  by  the  Illinois  case. 

In  the  case  of  Barron  v.  McKlnnon  (C.  G. 
A.)  196  Fed.  933,  cited  by  appellant,  it  was 
held  that  where  national  banks  have  loaned 
money  on  their  shares  of  stock,  or  purchased 
such  shares  in  violation  of  section  5201,  Rev. 
Stats.  U.  S.  (U.  S.  Comp.  St  1901,  p.  3494), 
that  the  bank's  title  to  such  stock  is  good, 
and  the  cases  of  First  National  Bank  of 
Xenla  v.  Stewart,  lOT  U.  S.  676,  2  Sup.  Ct 
778,  27  I*  Ed.  592,  and  Lantry  v.  Wallace, 
182  U.  S.  536.  21  Sup.  Ct  878,  45  L.  Ed. 
1218,  are  cited.  In  the  first  case  cited  It 
was  held:  "While  this  section  in  terms  pro- 
hibits a  banking  association  from  making  a 
loan  upon  the  security  of  shares  of  its  own 
stock,  it  imposes  no  penalty,  either  upon  the 
bank  or  borrower,  if  a  loan  upon  such  secu- 
rity be  made.  If  therefore  the  prohibition  can 
be  urged  against  the  validity  of  the  trans- 
action by  any  one  except  the  government,  it 
can  only  be  done  before  the  contract  is  ex- 
ecuted, and  while  the  security  is  still  in  the 
hands  of  the  bank."  In  the  other  case,  Lan- 
try V.  Wallace,  after  reviewing  certain  cases, 
the  Supreme  Court  of  the  United  States  held: 
"In  view  of  these  decisions  it  cannot  be  held 
that  the  purchase  by  the  bank  of  its  own 
shares  of  stock  was  void.  It  was,  of  course, 
a  matter  of  which  the  government  by  its  offi- 
cers could  take  cognizance,  and  it  may  be 
that  It  was  a  matter  of  which  stockholders 
having  an  interest  in  the  proper  adminis- 
tration of  the  affairs  of  the  bank  could  com- 
plain in  a  proceeding  instituted  by  them  to 
restrain  the  bank  from  violating  the  statute." 
Those  authorities  fail  to  sustain  the  conten- 
tions of  appellant  in  this  case. 

The  case  of  Gaston  &  Ayres  ▼.  Campbell 
(Tex.  Sup.)  140  S.  W.  770,  does  not  sustain 
the  contention  of  appellant  in  regard  to  es- 
toppel, although  there  are  expressions  by  this 
court  on  the  question  of  estoppel  in  the  same 
case  which  might  be  construed  to  sustain  it 
The  Supreme  Court,  however,  did  not  agree 


with  the  conclusions  of  this  court,  but  it  was 
held  that,  "while  such  a  corporation  retains 
the  benefit  of  such  a  contract  it  sUently 
affirms,  and  must  not  be  permitted  to  deny, 
its  validity." 

We  conclude  In  the  language  of  a  recent 
decision  by  the  Supreme  Court  of  Michigan: 
"This  contract,  under  the  circnmstanceB  al- 
leged tn  complainant's  bill,  is  not  ultra  vires 
by  reason  of  defendant  purcliasing  shares  of 
its  own  stock.  A  corporation  acting  in  good 
faith,  without  objection  from  stockholders 
and  without  prejudice  to  creditors,  may  pur- 
chase shares  of  its  stock,  regardless  of  the 
purpose  for  which  it  was  organized,  unless 
forbidden  by  statute."  Cole  v.  Realty  Co., 
169  Mich.  347,  135  N.  W.  329.  And  if  that 
proposition  were  not  sustained  by  the  great 
weight  of  authority,  appellee  having  fully 
I)erformed  bis  part  of  the  contract  no  cred- 
itor complaining  of  the  purchase  of  the  stock, 
the  corporation  having  been  solvent  at  the 
time  of  the  contract  appellant  is  estopped 
from  denying  its  liability.  If  appellant  paid 
more  than  the  market  value  for  the  stock, 
its  Improvidence  would  not  invalidate  the 
contract,  for  it  obtained  appellee's  property, 
and  if  it  did  not  realize  on  it  appellee  should 
not  be  held  liable  for  its  failure  or  neglect  to 
realize  from  the  property.  The  creditors 
have  not  complained,  and  the  stockboldeis 
actively  acquiesced  in  the  purchase. 

The  corporation  in  this  case  was  not  char- 
tered under  the  provisions  of  the  act  of  1907 
(Gen.  Laws  1907,  p.  309),  but  under  a  prior 
law,  and  while  section  3  of  the  act  may  ap- 
ply to  corporations  existing  at  that  time,  as 
well  as  those  created  thereafter,  the  facts  of 
this  case  do  not  bring  It  within  the  purview 
of  that  section,  because  there  was  no  attempt 
to  decrease  the  capital  stock  of  the  corpora- 
tion, and  if  there  had  been  it  could  have  no 
application  because  no  creditor  was  preju- 
diced by  the  purchase  of  the  stock,  and  the 
statute  does  not  contain  any  penalty  for  Its 
violation.  The  stock  was  not  retired,  but 
bought  for  the  express  purpose  of  placing 
it  on  the  market  again;  the  object  of  the 
purchase  being  to  rid  the  corporation  of  in- 
dividuals, persons  non  grata  with  the  pres- 
ident 

We  recognize  the  fact,  forcibly  shown  by 
the  excellent  brief  filed  by  appellant  that 
there  is  strong,  well-considered  authority  for 
the  propositions  advanced  by  appellant  but 
undoubtedly  the  weight  of  authority  is  to 
the  contrary,  and  we  believe  that  the  numer- 
ous decisions,  by  which  our  opinion  in  this 
case  is  sustained,  are  more  logical  and  should 
be  followed. 

The  case  of  Maryland  Trust  Co.  ▼.  Nation- 
al Mechanics'  Bank,  102  Md.  608,  63  Atl.  70. 
is  a  strong  and  well-considered  one,  and  in 
a  case  where  the  shareholders,  if  not  the 
creditors,  are  concerned,  it  would  carry 
weight  In  that  case,  however,  not  only  the 
corporation  but  the  stockholders  were  resist- 
ing a  contract  made  by  the  board  of  directors 
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by  which  the  stock  of  the  Maryland  Trust 
Company  was  exchanged  for  the  stock  of  an- 
other corporation.  In  order  to  carry  out 
that  contract.  It  bad  been  deemed  necessary 
for  the  trust  company  to  buy  Its  own  stock, 
and  that  purchase  was  attacked  by  the  stock- 
holders and  the  corporation.  That  fact  dif- 
ferentiates that  case  from  this.  Much  of  the 
Maryland  opinion  Is  devoted  to  a  discussion 
of  the  rights  of  the  stockholders,  which  could 
have  no  pertinency  nor  force  In  a  case  where 
every  stockholder  had  agreed  to  the  pur- 
chase. No  one  is  complaining  In  this  case 
except  a  corporation  which  is  seeking  to 
evade  the  performance  of  a  contract  which 
has  been  fully  executed  by  the  other  con- 
tracting party. 
The  Judgment  la  affirmed. 

On  Motion  for  Rehearing. 
FLY,  C  3.  [S]  That  part  of  the  act  of  1907 
relating  to  private  corporations,  known  as  arti- 
cle 1152,  Be^-lsed  Civil  Statutes  of  1911,  which 
authorizes  a  decrease  of  the  capital  stock 
of  any  corporation,  does  not  apply  to  a  case 
like  the  present  The  purchase  of  the  stock 
by  the  corporation  was  not  intended  to  de- 
crease the  capital  stock,  and  the  shares  were 
not  retired,  but  held  with  the  intent  to  again 
sell  them.  If  the  corporation  had,  by  the 
purchase.  Intended  to  decrease  its  capital,  it 
would  not  have  succeeded  because  there  was 
no  compliance  with  the  article,  and  It  might 
have  been  compelled  to  again  sell  the  stock. 
That  statute  certainly  does  not  prohibit  the 
purchase  of  Its  stock  by  a  corporation,  and 
If  It  did  it  does  not  authorize  the  corporation 
to  seek  to  evade  Its  obligations  in  a  case 
where  the  party  contracting  with  it  has  ful- 
ly performed  all  he  agreed  to  do,  by  a  plea 
that  It  violated  the  law  in  making  the  con- 
tract In  Herman  on  Estoppel,  {  1179,  It  Is 
said:  "When  a  contract  has  In  good  faith 
been  fully  performed,  and  nothing  remains  to 
be  done  by  the  party  seeking  relief,  and  all 
the  sliareholders  have  acquiesced  in  Its  per- 
forman<«,  the  plea  of  ultra  vires  or  mere 
want  of  power  Is  not  available  by  the  cor- 
poration in  an  action  brought  against  it  for 
not  performing  its  portion  of  the  contract." 
That  language  was  approved  in  Railway  v. 
Gentry,  69  Tex.  625,  8  S.  W.  98,  and  in  the 
case  of  Bond  v.  Terrell  Mfg.  Co.,  82  Tex.  309, 
18  S.  W.  691,  the  Gentry  Case  is  approved. 
So  in  5  Thompson  on  Corporations,  t  6016,  It 
Is  said:  "The  great  mass  of  Judicial  author- 
ity seems  to  be  to  the  efTect  that  where  a 
private  corporation  has  entered  into  a  con- 
tract In  excess  of  its  granted  powers,  and 
has  received  the  fruits  or  benefits  of  the 
contract,  and  an  action  is  brought  against 
it  to  enforce  the  obligation  on  its  part,  it  is 
estopped  from  setting  up  the  defense  that  It 
had  no  power  to  make  It"  The  text  Is  sup- 
ported by  ample  authority,  as  shown  by 
the  cases  cited  in  the  footnote.  To  the  same 
effect  are  Logan  v.  Association,  8  Tex.  Civ. 
App.  490,  28  S.  W.  141,  and  Nat  Bank  r.  OU 


Co.,  24  Tex.  Civ.  App.  645,  60  S.  W.  828; 
Chapman  v.  Iron  Clad  Co.,  62  N.  J.  Law,  497, 
41  Atl.  690. 

In  the  National  Bank  Act  it  is  provided  that 
no  bank  "shall  make  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own 
capital  stock  nor  be  the  purchaser  or  bold- 
er of  any  such  shares,"  except  under  cir- 
cumstances named,  for  Its  own  protection, 
and  in  the  case  of  Lantry  v.  Wallace,  182  U. 
S.  636,  21  Sup.  Ct  878,  45  L.  JSd.  1218,  where 
shares  were  purchased  in  open  defiance  of 
the  law,  the  highest  Judicial  trlbimal  in  this 
country  held:  "In  view  of  these  decisions 
it  cannot  be  held  that  the  purchase  by  the 
bank  of  its  own  shares  of  stock  was  void. 
It  was,  of  course,  a  matter  of  which  the 
government  by  Its  officers  could  take  cogni- 
zance; and  it  may  be  that  it  was  a  matter 
of  which  stockholders,  having  an  interest  in 
the  proper  administration  of  the  bank,  could 
complain  in  a  proceeding  instituted  by  them 
to  restrain  the  bank  from  violating  the 
statute." 

In  the  case  of  Crandall  t.  Lincoln,  62 
Conn.  73,  52  Am.  Rep.  560,  where  it  was 
held  that  the  officers  of  a  corporation  must 
restore  funas  for  shares  of  stock  sold  by 
them  to  a  corporation,  it  was  said :  "We  do 
not  intend  to  say  that  under  no  circumstanc- 
es can  a  corporation  legally  become  the  own- 
er of  its  own  stock.  •  •  •  Nor  do  we  In- 
tend to  say  that  a  direct  purchase  would  be 
declared  illegal  at  the  Instance  of  a  party 
to  the  transaction." 

Again,  in  an  English  case — and  English 
cases  usually  hold  that  a  corporation  cannot 
purchase  its  shares  of  stock — it  was  held 
that,  where  differences  had  arisen  between 
tlie  company  and  one  of  its  directors,  the 
comi>any  had  the  authority  to  purchase  the 
shares.  In  another  English  case.  Re  Bal- 
gooley  Distillery  Co.,  it  was  held,  it  Is  said 
with  reluctance,  that  the  company  did  not 
act  ultra  vires  in  selling  a  qnantity  of  whis- 
ky to  one  of  Its  shareholders  and  taking  in 
part  iwyment  therefor  shares  of  Its  stock. 
Both  of  the  decisions  were  placed  on  the 
ground  of  the  necessity  of  the  corporation. 
The  cases  are  quoted  from  in  notes  under 
HaU  V,  Henderson,  61  L.  R  A.  621.  Those 
cases  have  peculiar  application  to  the  facts 
of  this  case  where  the  shares  of  stock  were 
bought  in  order  to  prevent  "great  and  Irrep- 
arable loss,  if  not  Insolvency"  of  the  cor- 
poration. The  shares  were  not  "retired  or 
merged,"  but  it  was  provided  in  the  resolu- 
tion authorizing  their  purchase  that  they 
should  be  "resold  and  reissued  under  the  di- 
rection of  the  board  of  directors." 

In  the  case  of  Blalock  v.  Mfg.  Co.,  110  N. 
C.  99, 14  S.  E.  601,  it  was  held :  "The  shares 
of  the  capital  stock  of  the  defendant  cor- 
poration were  the  lawful  subject  of  purchase 
and  sale,  might  be  bought  and  sold  In  the 
market,  and,  in  the  absence  of  statutory 
provision  to  the  contrary.  It  might  buy  such 
shares  for  its  own  benefit  from  owners  of 
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them,  upon  stich  terms  as  might  be  agreed 
upon  subject  to  the  rights  of  its  creditors 
in  proper  cases  to  resort  to  its  capital  stock, 
paid  and  unpaid,  as  a  trust  fund  out  of 
which  they  may  be  entitled  to  have  their 
debts  paid.  It  is  bound  by  its  agreements 
with  persons  from  whom  it  may  purchase 
such  shares  of  stock,  and  they  may  enforce 
the  same  by  proper  legal  remedies,  Just  as 
they  might  do  in  case  of  like  agreements  in 
respect  to  any  other  species  of  property. 
Hence  if  it  made  its  promissory  note  to  one 
of  its  stockholders  for  the  price,  or  any  part 
of  it,  that  it  agreed  to  pay  blm  for  his  sliares 
of  stock,  he  would  hare  his  remedy,  so  far 
as  it  Is  concerned,  just  as  any  other  cred- 
itor would,  certainly  subject  to  the  possible 
rights  of  other  creditors  against  him  as  a 
stockholder  in  some  cases  wherein  he  might 
be  liable.  If  he  were  not  liable  to  other  cred- 
itors in  some  way  as  a  stockholder,  he  would 
be  on  the  same  footing  as  such  creditors. 
There  is  no  just  reason  why  he  should  not 
be.  The  defendant  corporation  is  therefore 
bound  to  pay  the  stockholders,  respectively, 
whose  shares  of  stock  it  bought,  the  several 
sums  of  money  it  agreed  to  pay  for  the 
same."  We  think  the  quotation  states  the 
law  applicable  to  the  facts  of  this  case,  and  it 
is  upheld  and  supported  by  the  weight  of 
American  authority.  Fremont  Carriage  Co. 
V.  Thomsen,  65  Neb.  370,  91  N.  W.  376;  Dock 
V.  Schlichter,  167  Pa.  370,  31  Atl.  656;  Farm- 
ers' Bank  t.  Champlain  Trans.  Co.,  18  Vt 
131 ;  Lowe  v.  Pioneer  Threshing  Co.  (C.  O.) 
70  Fed.  646;  Crandall  v.  Lincoln,  52  Conn. 
73,  62  Am.  Rep.  560;  New  England  Trust 
Co.  v.  Abbott,  162  Mass.  148,  38  N.  E.  432, 
27  L.  R.  A.  271;  Marvin  v.  Anderson,  111 
Wis.  387,  87  N.  W.  226 ;  Calteaux  v.  Mueller, 
102  Wis.  525,  78  N.  W.  1082. 

Again,  we  hold  that  article  1152  could 
not  affect  the  contract  in  this  case  because 
appellee  was  informed  by  the  resolntlon  of 
the  board  of  directors  that  there  was  no  In- 
tention to  decrease  the  capital  stock,  but 
that  the  sliares  should  be  sold,  and  provision 
was  made  for  the  use  of  the  funds  arising 
therefrom.  Up  to  the  time  of  the  consum- 
mation of  the  contract  of  purchase  there 
was  no  decrease  in  the'  capital  stock,  of  the 
corporation,  and  appellee  tiad  no  notice 
wliatever  that  it  was  contemplated  to  de- 
crease the  capital  stock,  if  such  was  in  con- 
templation. But  there  is  nothing  that  tends 
to  show  that  any  decrease  was  in 'contem- 
plation; the  sole  object  apparent  being  the 
preservation  of  the  existence  of  the  corpora- 
tion. Not  only  American,  but  English,  de- 
cisions recognize  that  such  a  condition  of 
affairs  creates  a  necessity  that  would  jus- 
tify a  purchase  of  the  shares  of  stock.  While 
in  the  light  of  subsequent  events  it  appears 
that  another  person  than  the  one  chosen 
should  have  been  removed  from  the  corpora- 
tion for  its  good,  still  the  plan  was  adopted, 
and  appellee  in  good  faith,  with  no  notice 
of  any  design.  If  such  existed,  to  decrease 


the  capital  stock  of  the  corporation,  fnlflUed 
his  part  of  the  contract,  and  then  had  bis 
claim  for  payment  of  his  promissory  note 
denied  him  only  t>ecanse  of  the  ill  will  of 
the  president  of  the  corporation.  After  bad 
management,  strife,  and  dissension  had  low- 
ered the  value  of  bis  shares,  he  is  met  with 
the  demand  to  pay  back  what  he  had  al- 
ready obtained  on  his  shares,  and  informed 
that  when  that  is  done  Ills  worthless  sliares 
of  stock  will  lie  returned.  That  kind  of  a 
proposition  has  no  ring  of  upright  dealing 
and  equity  about  It. 

[8]  If  there  had  been  no  resolution  to  the 
effect  that  the  shares  of  stock  should  not  be 
merged  by  the  purchase,  it  is  well-settled 
law  that  they  would  not  "When  a  corpora- 
tion buys  shares  of  Its  own  capital  stoc^, 
the  capital  stock  is  not  reduced  by  tliat 
amount,  nor  is  the  stock  merged.*'  Cook,  on 
Corp.  {  314;  Vail  v.  HamUton,  85  N.  T.  453: 
Jefferson  v.  Burford  (Ky.)  17  S.  W.  855; 
Commonwealth  r.  Railroad,  142  Mass.  146. 
7  N.  E.  716;  Ralston  v.  Bank,  112  CaL  208, 
44  Pac.  476.  It  follows  that  the  purctiase 
of  the  shares  of  stock  by  appellant  did  not 
reduce  or  decrease  its  capital  stock  and  the 
transaction  could  not  be  brought  within  the 
purview  of  Article  1152. 

Speaking  on  the  effect  the  purchase  of  its 
own  stock  has  on  the  corporation,  Clark  & 
Marshall    in    Private    Corporations,    {    411, 
state:   "It  has  been  held  that  a  corporation 
cannot  purchase  its  own  shares  for  the  pur- 
pose of  holding  them,  on  the  ground  tliat 
the  purchase  by   a  corporation   of  its  own 
shares  in  effect  reduces  its  capital  stock  to 
that  extent  until  the  shares  are  reissued. 
Strictly   speaking,  however,   this  is  not  in 
any  sense  a  reduction  of  the  capital  stock." 
The  same  authors  state:   "Wlien  a  corpora- 
tion purchases  shares  oi  its  own  stodc,  as 
it    may    lawfully    do    under    some   circum- 
stances, and  as  it  may  also  do  unlawfally, 
the  shares  are  not  thereby  merged  or  extin- 
guished unless  such  is  the  Intention.    If  it 
does  not  intend  to  retire  the  shares,  they 
merely  remain  in  suspension  as  it  were  and 
may  be  at  any  time  reissued."     See,  also, 
sectitm  190. 

Machen,  in  his  work  on  Coiporatlons,  wliUe 
attempting  to  uphold  a  contrary  doctrine, 
says:  "It  must  be  conceded  tliat  a  somewbat 
larger  number  of  the  American  courts  bare 
taken  the  view  tliat  a  <!brporation  may, 
without  express  statutory  authority,  par- 
chase  its  own  shares,  provilded  tlie  parcbase 
is  entered  into  bona  fide  and  does  not  en- 
danger the  claims  of  creditors."  Section 
628,  and  long  list  of  authorities  in  note. 
The  author,  however,  indorses  the  English 
view  of  the  question  because  it  "is  supported 
by  the  weight  of  Mr.  Morawetz's  opinion." 
This  court,  however,  feels  disposed  to  fol- 
low the  opinions  of  a  majority  of  American 
courts,  rather  than  those  of  English  cottrts, 
even   though  the   latter  bare   received  the 
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sanction  of  tbe  writer  of  a  text-book.  Yet 
this  author  admits  that  when  shares  of  a 
corporation  are  purchased  they  are  only 
temporarily  merged  or  extinguished.  Mach- 
en,  Ckirp.  {  633. 

Even  Morawetz,  who  arrays  bis  opinion 
against  that  of  a  majority  of  American 
courts,  Including  that  of  the  Supreme  Court 
of  the  United  States,  says:  "If  shares  in  a 
corporation  are  purchased  by  the  company, 
they  may,  unless  the  contrary  be  provided, 
be  issued  at  a  subsequent  time.  Under 
these  circumstances.  It  is  said,  the  shares 
do  not  become  merged,  but  remain  tempora- 
rily in  abeyance  and  may  be  sold  again  by 
thp  corporation."  In  spite  of  that  he  con- 
tends that  "It  would  be  an  absurdity  to  say 
that  a  corporation  can  really  hold  shares 
in  Itself." 

In  the  case  of  Knickerbocker  Co.  t.  State 
Board,  74  N.  J.  Law,  583,  65  Atl.  913,  7  U 
R.  A.  (N.  S.)  88S,  it  was  held  that  shares  of 
stock  once  issued  remain  oustanding  until 
retired  in  the  legal  manner,  and  therefore, 
when  a  corporation  bought  Its  stock,  it  was 
not  retired  or  merged. 

In  tbe  case  of  Pabst  t.  Goodrich,  133 
Wis.  43,  118  N.  W.  398,  14  Ann.  Cas.  824, 
It  was  held  a  solvent  corporation  has  the 
right  to  purchase  and  hold  its  stock,  and 
thst  such  purchase  does  not  amount  to  a 
cancellation  of  such  stock.  It  says  further: 
"A  corporation  clearly  has  the  right  to  pur- 
chase its  8to<^,  keep  it  alive,  and  treat  it 
as  assets." 

[7]  Where  the  owner  of  stock  transfers  it 
directly  to  the  corporation  itself,  without 
the  intervention  of  a  trustee,  thg  transferror 
Is  not  released  from  Ids  liability  on  the 
stock,  but  remains  as  fully  chargeable  as 
though  no  transfer  had  been  attempted. 
Co<^  on  Corp.  g  251;  Machen,  Corp.  i  631; 
In  re  Reciprocity  Bank,  22  N.  T.  9;  Chris- 
man  V.  Independence  Mfg.  Co..  168  Mo.  634, 
68  8.  W.  1026:  Walters  v.  Porter,  3  Ga. 
App.  73,  50  8.  B.  452.  We  cannot  see  where 
any  question  of  public  policy  could  arise; 
no  one  can  be  injured  by  the  transfer  of  the 
shares  of  stock. 

Tbe  motion  for  rehearing  Is  overruled. 


THOMPSON  BROS.  LUMBER  CO.  T. 
TOLER. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  21,  1912.) 

1.  Pdbucc  Lands  (|  175*)— Location  Undeb 
Cebtificatb— Operation  and  Eftect. 
In  1838  a  conditional  certificate  for  640 
acres  of  land  was  igsaed  to  K.,  and  located  by 
him  in  R.  county.  An  unconditional  certificate 
was  afterwards  issued  to  him  and  located  in 


P.  county  subsequent  to  the  passage  of  the  act 
of  August  30,  1856  (Laws  1856,  c.  145,  I  2; 
Rev.  St.  1895.  art.  4134).    The  field  notes  of  the 


surveys  for  both  locations  were  duly  returned 
to  and  filed  in  the  Land  Office.     Subsequently 


a  duplicate  certificate  was  iasned,  reciting  tbe 
loss  of  the  unconditional  certificate,  and  under 
this  certificate  the  land  in  controversy  was  lo- 
cated. There  was  no  evidence  of  any  abandon- 
ment of  the  location  in  R.  county.  Eeld,  that 
the  first  location  exhausted  tbe  ruht  of  the 
holder  to  aj^ropriate  public  land,  and  the  subse- 
quent locations  were  void. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  555-570;   Dec.  Dig.  §  175.»] 

2.  PuBuo  Lands  (S  175»>— Location  Undkb 
Obbtuicate — Opebation  and  Eitbct. 

The  issuance  of  such  unconditional  and 
duplicate  certificates  was  not  a  judicial  deter- 
mination of  the  abandonment  of  the  original 
location  and  of  the  holder's  right  to  make  a  new 
location;  the  right  to  the  unconditional  and 
duplicate  certificates  not  being  dependent  on  the 
abandonment  of  the  original  location. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,' 
Cent.  Dig.  g§  655-670;  Dec.  Dig.  {  175.»] 

3.  PiTBUo  Lands  ({  175*)— Location  Undeb 
CEBTincATB— Opebation  and  Eitfeot. 

Even  if  the  location  under  the  original  cet^ 
tiflcate  was  abandoned,  the  location  under  tiie 
duplicate  certificate  was  void,  since,  that  made 
under  the  unconditional  certificate  in  P.  oounbr 
being  valid,  the  act  of  1866  (Laws  1866,  e.  146, 
i  2;  Rev.  St  1896,  art  4134)  expressly  pro- 
hibited the  lifting  or  floating  of  the  certificate 
and  its  subsequent  location  upon  other  land. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  655-570;  Dec.  Dig.  §  175.*] 

4.  Public  Lands  (g  175*)— Location  Undeb 
CEBTincATE— Opebation  and  Effect. 

A  location  under  a  land  certificate  by  tbe 
administrator  of  the  original  holder  who  had 
transferred  it  was  not  void,  but  Inured  to  the 
benefit  of  the  transferee. 

[EM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  665-^70 ;  Dec.  Dig.  g  175.*] 

Appeal  from  District  (^urt,  Tyler  County ; 
W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  the  Thompson 
Bros.  Lumber  Company  against  W.  G.  Toler. 
Judgment  for  defendant,  and  plaintifF  ap- 
pea.iB.     Affirmed. 

J.  A.  Mooney  and  J.  J.  Goodwin,  both  of 
Woodville,  for  appellant  Joe  W.  Thomas,  of 
Woodville,  for  appellee. 

PLEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  appellants 
against  appellee  to  recover  a  tract  of  141.5 
acres  of  land  in  Tyler  county,  located  by 
virtue  of  a  duplicate  certificate  issued  to 
George  Kisner  on  February  5,  1861.  Tbe 
defendants  answered  by  general  demurrer, 
general  denial,  plea  of  not  guilty,  and  plea 
of  limitation  of  three  years. 

The  record  shows  that  on  August  3,  1838, 
a  conditional  certificate  for  640  acres  of 
land  was  issued  by  the  republic  of  Texas  to 
George  Kisner.  Tliis  certificate  was  No.  821, 
and  designated  class  2.  It  was  returned  to 
the  Land  Office  on  August  27,  1851.  George 
Kisner  by  written  transfer  of  date  March  20, 
1837,  conveyed  this  certificate  and  all  his 
rights  thereunder  to  John  Bone.  This  trans- 
fer Is  on  file  in  the  General  Land  Office. 
On  July  31,  1839,  the  certificate  was  located 
on  640  acres  of  land  in  Robertson  county,  and 
the  field  notes  of  tbe  survey,  duly  certified 
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by  the  surveyor  on  August  24,  1839,  and  by 
the  county  surveyor  of  Robertson  county  on 
April  2,  1840,  were  thereafter  returned  to 
the  Land  Office.  An  unconditional  certifi- 
cate for  640  acres  was  issued  to  Grcorge  Kls- 
ner  on  December  2,  1850.  The  administra- 
tor of  the  estate  of  George  Klsner,  deceased, 
located  this  unconditional  certificate  on  640 
acres  of  land  In  Palo  Pinto  county  on  May 
17,  1857.  The  field  notes  of  this  survey 
were  certified  by  the  surveyor  on  June  6, 
1851,  and  were  returned  to  and  filed  In  the 
Land  Office  on  September  12,  1857.  The  fol- 
lowing duplicate  certificate  issued  by  Fran- 
cis M.  White,  Commissioner,  with  the  in- 
dorsements thereon  is  on  file  In  the  General 
Land  Office: 

"The  Conditional  No.  821  Harris  Co.  Dupli- 
cate Certificate.  No.  14/07.  Class  2nd.  Quan- 
tity 640  acres.  General  Land  Office.  Austin, 
February  6th,  1861.  This  is  to  certify  that 
satisfactory  evidence  having  been  produced  of 
the  loss  of  unconditional  headright  certifi- 
cate No.  973,  class  second.  Issued  by  the 
Board  of  Land  Commissioners  of  Harris 
County  to  George  Klsner  for  640  acres  of 
land,  dated  the  2nd  day  of  December,  1850. 
This  duplicate  therefore  will  entitle  the  said 
George  Klsner  to  all  the  benefits  granted  in 
said  Unconditional  Headright  Certificate. 
In  testimony  whereof  I  hereunto  set  my 
hand  and  affix  the  Impress  of  the  seal  of 
said  office  the  date  first  above  written.  Fran- 
cis M.  White,  Commissioner.   [Seal.]" 

(1)  "FUed  117  Liberty  2nd  Class.  320 
acres  located  in  Hardin  county.  Dup.  Un- 
condl.  Cert.  640.  Wm.  Word,  Surveyor  of 
Hardin  county.  George  Kisnec.  Filed  Sept 
5/62." 

In  March,  1862,  the  unlocated  balance  of 
this  duplicate  certificate  was  located  on  the 
141.5  acres  of  land  In  controversy.  The  field 
notes  of  this  survey  were  certified  by  the 
surveyor  on  March  4,  1862,  and  were  filed 
in  the  Land  Office  on  September  5,  1862. 
Appellants  claim  title  under  John  Bone  by 
virtue  of  this  location.  It  is  not  shown 
that  a  patent  was  issued  upon  any  of  these 
locations.  On  May  22,  1907,  the  land  in 
controversy  was  sold  by  the  state  and  pat- 
ented to  Joe  W.  Thomas.  Appellee  holds  the 
Thomas  title.  Upon  this  state  of  the  evi- 
dence the  trial  court  Instructed  the  Jury  to 
find  a  verdict  for  the  defendant,  and  upon 
the  return  of  such  verdict  Judgment  was 
rendered  in  accordance  therewith. 

Upon  this  evidence  we  think  the  trial  court 
was  correct  in  holding  that  the  location  up- 
on the  land  In  controversy  under  the  dupli- 
cate certificate  did  not  show  title  In  ap- 
pellants for  the  reason  tbat  the  prior  loca- 
tions under  this  certificate  bad  exhausted 
the  right  of  the  holder  of  said  duplicate 
certificate  to  appropriate  public  land  there- 
under. 

[1]  Prior  to  the  act  of  August  30,  1856 
a^aws  1856,  c.  145.  S  2 ;  art  4134  of  the  Re- 


vised Statutes  189S),  the  right  of  the  holder 
of  a  certificate  to  "lift"  or  "float"  it  after  It 
had  once  been  located,  and  relocate  it  on 
other  land,  seems  to  have  been  recognized 
by  our  Supreme  Court,  but  that  act  express- 
ly prohibits  the  floating  of  a  certificate  aft- 
er location  except  in  cases  In  which  the 
location  was  in  confilct  with  a  prior  survey. 
After  the  passage  of  this  act,  the  owner  of 
a  valid  land  certificate  which  had  been  lo- 
cated on  unappropriated  public  domain, 
the  land  properly  surveyed,  and  the  field 
notes  and  certificate  returned  to  and  filed  In 
the  General  Land  Office  had  no  right  to 
appropriate  other  land  under  that  certifi- 
cate. In  such  case  the  owner  of  the  certifi- 
cate could  not  abandon  the  land  first  locat- 
ed, and  acquire  other  land  under  the  same 
certificate.  Adams  v.  Railway  Co.,  70  Tex. 
252,  7  S.  W.  720.  There  is  nothing  In  the 
evidence  in  this  case  to  show  the  abandon- 
ment of  the  original  location  in  Robertson 
county.  The  original  certificate  under  which 
this  location  was  made  and  the  field  notes 
of  the  survey  were  returned  to  the  Land 
Office  as  required  by  law  and  said  certifi- 
cate, so  far  as  the  record  shows,  has  re- 
mained in  the  Land  Office  continuously  since 
it  was  returned  there  In  1851,  and  It  can- 
not be  presumed,  in  the  absence  of  any  evi- 
dence of  that  fact,  that  the  certificate  was 
withdrawn  from  the  Land  Office  and  lifted 
or  fioated  prior  to  the  passage  of  the  act  be- 
fore mentioned. 

[2]  Appeliants'  contention  that  the  Is- 
suance of  the  unconditional  certificate  in 
1850  and  of  the  duplicate  certificate  in  1861 
was  a  Judicial  determination  of  the  abandon- 
ment of  the  original  location  and  of  the 
right  of  the  holder  of  the  duplicate  certifi- 
cate to  locate  the  same  upon  any  unappro- 
priated public  domain  is  without  merit 
Neither  the  right  to  the  unconditional  certif- 
icate nor  the  right  to  a  duplicate  thereof; 
the  original  being  lost,  in  any  way  depended 
upon  whether  or  not  the  original  conditional 
certificate  had  been  lifted  and  the  location 
thereunder  abandoned,  and  therefore  the 
finding  of  the  commissioner  tbat  the  uncon- 
ditional certificate  and  the  duplicate  thereof 
should  issue  was  not  an  adjudication  of  the 
right  of  the  holder  of  said  certificate  to  ap- 
propriate other  land  thereunder  in  Uen  of 
that  located  under  the  original  certificate. 

[3]  If  the  evidence  was  sufficient  to  show 
that  the  original  certificate  was  lifted  and 
the  location  made  thereunder  in  Robertson 
county  abandoned,  the  location  In  Palo  Pinto 
county  made  after  the  passage  of  the  act 
of  1856  appears  to  have  been  made  in  ac- 
cordance with  law  and  proper  returns 
made  to  the  Land  Office.  Such  being  the 
case,  that  location  exhausted  the  right  of  the 
holder  of  the  certificate  to  appropriate  other 
public  land  thereunder,  and  the  sabsequmt 
location  upon  the'  land  In  controversy  under 
the  duplicate  certificate  was  void. 
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[4]  Tbe  fact  that  the  location  In  Palo 
Pinto  county  was  made  by  the  administrator 
of  the  estate  of  Kisner  when  the  certificate 
had  been  sold  by  EUsner  and  the  estate  had 
no  title  thereto  did  not  render  the  location 
void,  but  such  location  would  inure  to  the 
benefit  of  the  owner  of  the  certificate,  and 
there  is  no  evidence  tending  to  show  that 
the  owner  of  the  certificate  did  not  acquire 
title  to  said  land  under  that  location. 

What  we  have  said  disposes  of  all  of  the 
questions  presented  by  appellants'  brief.  We 
have  not  discussed  the  various  assignments 
of  error  in  detail,  but  each  of  them  has  been 
duly  considered,  and  none  in  our  opinion 
should  be  sustained. 

We  think  the  judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  or- 
dered. ^ 

Affirmed. 


SMITH  V.  PIERSON. 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Nov.  2,  1912.     Rehearing  Denied    ' 
Nov.  30,  1912.) 

1.  Maxicious  Prosecution  (|  16*)— Pboba- 
Br£  Caubb— Malice. 

One  having  probable  cause  for  instigating 
a  criminal  prosecution  is  not  liable  for  mali- 
cioaa  prosecution,  though  malice  actuated  him. 
[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  19-22;  Dec.  Dig.  | 
16.*] 

2.  Malicious  PBOSECunon  ({  18*)— Pboba> 
BLE  Cause. 

Where  a  constable  attempted  to  execute 
a  warrant  after  the  return  day  thereof  and 
dismissal  of  the  prosecution,  and  took  accused 
into  custody  under  the  warrant,  probable  cause 
existed  for  the  prosecution  of  the  constable  for 
false  imprisonment;  and  one  instigating  such  a 
prosecution  was  not  liable  for  malicious  prose- 
cution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  M  23,  24,  29-38;  Dec 
Dig.  I  18.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   O.  Ik  Lockett,   Judge. 

Action  by  T.  B.  Smith  against  Jacob  Pier- 
Bon.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Phillips  &  Bledsoe,  of  Cleburne,  for  appel- 
lant W.  H.  Featherstone,  of  Ft  Worth,  and 
Walker  &  Baker,  of  Cleburne,  for  appellee. 

SFEEB,  J.  T.  B.  Smith  instituted  this 
suit  against  Jacob  Pierson  to  recover  dam- 
ages for  malicious  prosecution.  Upon  the 
trial  the  court  instructed  a  verdict  for  the 
defendant,  and  the   plaintiff  has  appealed. 

[1 ,  2]  The  following  statement  of  the  facts 
will  be  sufficient  for  tbe  disposition  we  bave 
made  of  the  case:  Appellant  was  constable 
of  precinct  No.  5,  Johnson  county,  and  on 
February  9,  1911,  he  filed  before  the  justice 
of  the  peace  of  precinct  No.  2,  in  Hill  coun- 
ty, a  complaint,  charging  one  Irvin  Bridges 
with  an  offense.    The  justice  of  the  peace  is- 


sued a  warrant  of  arrest,  directed  to  the 
sheriff  or  any  constable  of  Johnson  county, 
commanding  the  arrest  of  Bridges,  wliich 
warrant  was  returnable,  on  its  face,  to  the 
Justice's  court  on  February  17,  1911.  The  ac- 
cused appears  not  to  have  been  arrested  pri- 
or to  the  return  day  of  tbe  warrant,  and 
on  that  day  the  justice  of  the  peace  en- 
tered an  order  dismissing  the  prosecution. 
On  the  4th  day  of  March  thereafter  Smith 
attempted  to  execute  the  warrant,  and  took 
the  accused,  Bridges,  Into  custody.  Bridges 
made  complaint  and  caused  the  arrest  of 
Constable  Smith  upon  the  charge  of  false 
imprisonment,  and  this  suit  was  Instituted 
against  Pierson  upon  the  allegation  that  he 
had  maliciously  instigated  and  caused  such 
arrest  The  above  facts  appear  to  be  undis- 
puted, and,  in  our  judgment,  are  conclusive 
In  favor  of  the  instruction  given.  It  is  im- 
material whether  appellee  was  responsible 
for  appellant's  arrest  or  not,  and,  if  so  re- 
sponsible, whether  or  not  he  was  actuated 
with  malice,  if  he  had  probable  cause  for 
the  Institution  of  such  prosecution.  There 
can  be  no  doubt  in  our  minds  that  probable 
cause  did  exist,  where  the  arrest  was  made 
after  the  return  day  of  the  warrant,  and 
after  the  cause  in  which  the  warrant  issued 
had  been  regularly  dismissed.  The  instruc- 
tion to  find  for  the  defendant  was  therefore 
proper. 
The  Judgment  is  affirmed. 


TEXAS  CENT.  R.  CO.  et  al.  t.  SCOTT  * 
ROBERTSON. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Oct  24,  1908.) 

Cabbiebb  (8  228*)— Cabbiage  of  Live  Stock 
-Action  fob  Damaoes — Pbesumption. 
The  presumption  of  negligence  against  the 
last  carrier,  who  receives  live  stock  in  good  con- 
dition and  subsequently  delivers  it  in  a  dam- 
aged condition,  cannot  arise  where  there  is  af- 
firmative proof  that  the  initial  carrier  was 
guilty  of  negligence  sufficient  to  cause  tbe  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  957-960;  Dec.  Dig.  {  228.*] 

Appeal  from  Eastland  County  Court 

Action  by  Scott  &  Robertson  against  the 
Texas  Central  Railroad  Company  and  the 
Ft  Worth  &  Kio  Grande  Railway  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Judgment  affirmed  as  to  the  Texas  Cen- 
tral Railroad  Company,  and  reversed  and  ren- 
dered as  to  the  Ft  Worth  &  Rio  Grande 
Railway  Company. 

See,  also,  127  S.  W.  849. 

Earl  Conner  and  Scott  &  Brelsford,  all  of 
Eastland,  and  C.  H.  Yoakum,  of  Ft  Worth, 
for  appellants.  Ed  J.  Hamner,  of  Sweetwa- 
ter, for  appellee. 

SPBER,  3.  The  Judgment  of  the  county 
court  Is  affirmed  as  to  the  appellant  Texas 
Central  Railroad  Company,  since  its  principal 
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proposition,  to  ttae  effect  that  tbe  evidence 
falls  to  show  negligence  upon  Its  line,  Is  not 
supported  by  the  record.  In  truth,  the  only 
evidence  of  negligence  contained  in  the  en- 
tire record,  as  we  read  It,  is  that  of  tills 
appellant's  delay  in  transporting  the  cattle 
from  Hlco  to  Dublin. 

As  to  appellant  the  Ft  Worth  &  Rio  Grande 
Hallway  Company,  the  judgment  is  reversed, 
upon  the  assignment  that  the  court  erred  in 
not  giving  a  summary  instruction  to  the  Jury  to 
return  a  verdict  in  its  favor.  We  have  careful* 
ly  read  the  entire  record,  and  find  no  evidence 
whatever  of  any  negligence  on  the  part  of 
this  appellant,  and  in  such  a  state  of  case  it 
was  entitled  to  demand,  as  it  did,  an  instmc- 
tion  in  its  favor.  The  principle  of  law  that 
where  goods  are  received  for  transportation 
In  good  condition,  and  subsequently  deliv- 
ered in  a  damaged  condition,  a  presumption 
of  negligence  arises  as  against  the  last  car- 
rier, cannot  possibly  help  appellee's  case  for 
two  reasons:  First,  a  presumption  can  only 
be  Indulged  in  the  absence  of  testimony  ac- 
counting for  the  injury;  and,  second,  when 
such  presumption  Is  indulged.  It  is  against 
the  last  carrier.  In  this  case  there  is  no 
dearth  of  testimony  accounting  for  the  dam- 
age, because  the  proof  shows  affirmatively 
that  the  initial  carrier  was  guilty  of  negli- 
gence sufficient  to  cause  the  injury,  and  it 
furthermore  shows,  what  we  would  other- 
wise Judicially  know,  that  Ft  Worth  was. 
the  terminus  of  the  shipment  so  far  as  this 
appellant  is  concerned,  and  that  the  cattle 
were  delivered  in  a  damaged  condition  in 
East  St  Louis,  III.  There  being  proof,  then, 
as  to  the  damages,  there  cannot  arise  a  pre- 
sumption of  other  negligence  growing  out  of 
the  delivery  of  the  cattle  in  a  damaged  con- 
dition, or,  in  other  words,  at  a  time  too  late 
for  the  proper  market 

Affirmed  in  part  and  reversed  and  ren- 
dered In  part 


BIGGS  V.  BLOUNT  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dee.  6,  1912.) 

Appeai.  and  Ebbob   (J  753*)— Transcbipt— 
Assignment  of  Ebbobs. 

W^here  the  transcript  does  not  contain  a 
copy  of  an  assignment  of  errors  required  by 
statute  and  court  rules  to  be  filed  below,  the 
Court  of  Civil  Appeals  will  only  consider  er- 
rors of  law  apparent  upon  the  record,  if  the 
judgment  could  under  any  circumstances  have 
been  legally  rendered,  and  will  affirm  If  there 
be  no  such  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J}  S08G-3089;  Dec.  Dig.  j 
Too,  J 

Appeal  from  District  Court  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Action  between  S.  V.  Biggs  and  B.  A. 
Blount  and  others.  From  the  Judgment  the 
first-named  party  appeals.     Affirmed. 


Ingraham  &  Hodges  and  Y.  B.  Middle- 
brook,  all  of  Nacogdoches,  for  appellant 
Blount  &  Strong,  of  Nacogdoches,  for  appel- 
lees. 

McMEANS,  J.  The  transcript  In  tUs 
case  does  not  contain  a  copy  of  an  assign- 
ment of  errors  required  by  the  statute  and 
rules  to  be  filed  in  the  court  below,  and  it 
does  not  appear  that  an  assignment  of  er- 
rors was  filed  in  the  trial  court.  In  the  ab- 
sence of  such  assignment  this  court  will  not 
consider  any  error  but  one  of  law  that  may 
be  apparent  upon  the  record,  if  the  Judgm«it 
is  one  that  could  have  been  legally  ren- 
dered in  the  district  court  As  there  is  no 
fundamental  error  apparent  of  record  in  the 
proceedings,  and  as  the  Judgment  was  one 
that  could  legally  have  been  rendered  in  the 
district  court  It  is  our  duty  to  affirm  the 
Judgment,  and  it  Is  so  ordered.  Harris  v. 
Petty,  66  Tex.  516, 1  S.  W.  525 ;  Bopp  v.  Gan- 
zer,  26  S.  W.  244;  Lewis  v.  Stelner,  84  Tex. 
364,  19  S.  W.  516;  Durham  t.  Garrett  121 
S.  W,  1141. 

Affirmed. 


GILLASPIE  V.  CITY  OF  HDNTSVILLE. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  22,  1912.     Rehearing  Denied 

Dec.  12,  1912.) 

1.  JtTDOlIERT    (I    106*)— ANSWEB— DBFAtri,T. 

The  filing  of  a  plea  alleging  only  that  the 
premises  sued  for  were  part  of  the  homestead 
of  defendant  and  his  wits,  and  praying  that 
she  be  made  a  party,  was  not  the  filing  of  such 
answer  as  would  prevent  the  entry  of  a  judg- 
ment by  default  under  Rev.  Civ.  St  1911,  art 
1936. 

[Ed.  Note.— For  other  cases,  see  Jadnnent 
Cent  Dig.  {|  100,  162,  180-197;    Dec  Dig.  | 

2.  Judgment  (t  106*)— DBFAin.T— FLSADiRa. 

An  answer  filed,  but  not  called  to  the  at- 
tention of  the  court,  will  not  render  the  entry 
of  a  judgment  by  default  error. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  »  100,  162,  180-197;   Dec.  Dig.  { 

8.  Homestead  (f  212*)— Pbotectiok— Acnow 
-Pasties. 

In  trespass  to  try  title  by  a  municipal 
corporation  to  recover  premises  alleged  to  be 
a  portion  of  a  street  and  claimed  by  defend- 
ant as  part  of  bis  homestead,  the  wife  is  not 
a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  393;   Dec.  Dig.  f  212.*] 
4.  Judgment  (§|  146,  162*) — Sbtonq  Aside— 

Pleading — Mebitobioxtb  Dktknbk. 

Where  on  the  day  following  the  rendition 
of  a  judgment  by  default  defendant  filed  a  mo- 
tion to  set  aside  and  at  the  same  time  an  an- 
swer to  the  merits,  the  court  should  have  look- 
ed to  the  allegations  of  the  answer  to  deter- 
mine whether  defendant  bad  a  meritorious  de- 
fense, but  could  not  hear  proof  to  determine 
their  truth. 

TEd.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  §|  271,  292-295,  319-822;  Dec,  Dig. 
IS  145,  162.*] 
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5.  jTTDOifBNT    (I    143*)  —  Setting    Aside  — 
Pleading— Excuse. 

A  defendant  who,  on  appearance  day,  filed 
a  suggestion  that  his  wife  was  a  necessary 
party,  and  left  the  courtroom  without  answer- 
ing to  the  merits,  expecting  the  court  to  take 
cognizance  of  the  pleading  filed,  and  to  have 
him  called  when  the  case  should  be  reached, 
saying  that  such  expectations  were  based  up- 
on the  immemorial  custom  of  the  court,  no 
such  custom  being  proved,  did  not  present  a 
valid  excuse  for  failing  to  answer  in  time, 
which  is  necessary  to  justify  setting  aside  a 
default  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  269,  270,  272-291;  Dec  Dig.  { 
148.*1 

6.  Judgment  (§  139*)— Setting  Aside— Dis- 

CBETION. 

An  application  to  set  aside  a  Judgment  en- 
tered by  default  is  addressed  to  the  sound  dis- 
cretion of  the  court 

[Ed.  Note.— Fpr  other  cases,  see  Judgment, 
Cent  Dig.  §{  265-268;    Dec.  Dig.  {  139.*] 

7.  Appbai.  and  Ebbob  (|  1074*)— Review— 
Habmuss  Ebbob— Setting  Abide  Default. 

Although  on  motion  to  open  a  default  judg- 
ment many  errors  were  committed  In  the  trial 
ot  issues  to  determine  whether  defendant  had 
a  valid  defense,  they  are  Iiarmless,  where  no 
valid  excuse  is  shown  for  not  filing  the  an- 
swer in  time. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  424S-4252;  Dec.  Dig.  i 
1074.*] 

Appeal  from  District  Court,  Walker  Coun- 
ty;   S.  W.  Dean,  Judge. 

Trespass  to  try  title  by  the  City  of  Hunts- 
vUle  against  W.  O.  B.  Gillasple.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  O.  B.  OUlasiAe,  of  Huntsivllle,  In  pro. 
per.  Dean,  Humphrey  &  Powell,  of  Hunts- 
rllle,  for  appellee. 

McMEANS,  J.  This  Is  an  action  of  tres- 
pass to  try  title,  brought  by  the  city  of 
HuntsTllle  against  W.  O.  B.  OUlaspie,  to  re- 
cover the  title  and  possession  of  certain 
premises  alleged  to  be  a  portion  of  a  public 
street  in  said  city.  The  defendant  was  duly 
served  with  citation,  but,  on  the  appearance 
day  of  the  next  succeeding  term  of  the  court 
failed  to  file  any  answer  to  the  merits,  but 
did  file  a  pleading  alleging  that  the  prem- 
ises In  controversy  constituted  a  part  of  the 
homestead  of  himself  and  his  wife,  Orine 
Wynne  Gillasple,  and  praying  that  she  be 
made  a  party  defendant.  On  the  call  of  the 
appearance  dodiet  Judgment  by  default  was 
rendered  in  favor  of  plaintiff  and  against 
defendant  for  the  land  in  controversy.  On 
the  day  following  the  defendant  filed  a  mo- 
tion to  vacate  the  default  Judgment,  and 
at  the  same  time  filed  his  answer  setting  up 
many  matters  of  defense  to  plaintiff's  suit 
To  the  motion  of  appellant  to  vacate  the 
appellee  filed  a  contest  Upon  the  issues 
thus  Joined  the  court  heard  evidence,  and 
upon  its  conclusion  overruled  appellant's 
motion  to  set  aside  the  Judgment  by  default 
on  the  ground  that  appellant  had  not  shown 


a  good  excuse  for  his  f&llure  to  file  an  an- 
swer  to  the  merits  In  time,  and  on  the  fur- 
ther ground  that  the  evidence  introduced  by 
appellant  did  not  show  that  he  had  a  meri- 
torious defense  to  the  suit.  From  the  judg- 
ment overruling  the  motion  to  set  aside  the 
judgment  by  default  appellant  has  duly 
prosecuted  this  appeal. 

Upon  request  of  the  appellant  the  trial 
judge  filed  his  flindlngs  of  fact  which  are 
as  follows: 

"(1)  Upon  the  call  of  the  appearance  dodc- 
et  on  Tuesday,  September  26,  1911,  no  an- 
swer or  other  plea  having  been  filed  by  the 
defendant,  as  required  by  law,  judgment  by 
default  was  rendered  by  the  couit  in  favor 
of  the  plaintiff  and  against  the  defendant 
for  the  premises  described  in  plaintiff's  orig- 
inal petition. 

"(2)  On  September  27,  1911,  the  defend- 
ant filed  his  motion  in  writing  to  set  aside 
the  Judgment  by  default  rendered  herein  on 
September  26,  1911,  and  also  filed  his  original 
answer  on  the  said  27th  day  of  September, 
191L 

"(3)  On  September  29th  plaintiff  filed  its 
contest  in  opposition  to  said  motion  to  set 
aside  said  default  judgment,  and  on  said 
last-named  day  the  court  heard  evidence  up- 
on said  motion  and  contest,  and  postponed 
the  argument  of  counsel  and  further  consid- 
eration thereon  until  October  10,  1911,  when 
the  matter  at  issue  again  came  on  for  fur- 
ther consideration. 

"(4)  I  find  from  the  evidence  offered  upon 
said  hearing  that  no  legal  excuse  was  shown 
by  the  defendant  for  having  failed  to  ap- 
pear and  plead  herein  on  appearance  day, 
and  before  the  call  of  the  appearance  docl^et 
and  before  the  rendition  of  said  Judgment 
by  default 

"(5)  I  further  find  that  the  defendant  has 
no  meritorious  defense  to  the  plalntltCs  cause 
of  action  herein. 

"(6)  I  further  find  that  the  defendant  has 
no  legal  defense  to  the  plaintiff's  suit,  but 
that  the  defendant  claims  title  to  the  lands 
in  controversy  herein  solely  under  the  stat- ' 
utes  of  limitations,  and  that  the  defendant 
Is  unable  to  sustain  said  plea. 

"(7)  I  further  find  that  the  defendant  has 
no  deed  to  the  land  in  controversy  and  no 
title  thereto,  unless  it  be  a  limitation  title, 
and  I  find  that  the  defendant  has  not  had, 
by  himself  and  those  under  whom  he  claims, 
sufficient  adverse  possession  of  the  premises 
In  controversy  to  perfect  his  title  thereto 
under  the  statutes  of  limitations. 

"(8)  I  further  find  that  the  land  in  contro- 
versy is  a  part  of  Burton  street,  one  of  the 
streets  of  the  city  of  Huntsville,  which  said 
street  was  duly  dedicated  by  the  original 
grantee,  P.  Gray,  and  that  dedication  was 
accepted  by  the  plaintiff  and  had  been  used 
as  a  street  for  many  years  before  the  de- 
fendant went  into  possession  of  the  part 
thereof  in  controversy  herein." 
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Tbese  findings  appear  to  be  amply  sustain- 
ed by  the  facts  appearing  In  the  record. 

Appellant  by  his  first  assignment  of  error 
complains  that  the  court  erred  in  rendering 
Judgment  against  him  by  default  because 
the  defendant  then  had  a  plea  before  the 
court  requesting  that  Mrs.  Gillasple  be  made 
a  party  defendant,  and  that  the  judgment 
by  default  should  not  hare  been  rendered 
without  first  considering  and  acting  upon 
this  plea.  Appellant  contends  under  this  as- 
signment that  "a  plea  to  make  additional 
parties  is  an  appearance  in  the  suit,  and  a 
Judgment  by  default  will  not  lie  until  such 
plea  has  been  disposed  of." 

[1]  The  contention  of  appellant  that  bis 
plea  to  make  additional  parties  had  been 
filed  prior  to  the  rendition  of  the  Judgment 
by  default  is  in  conflict  with  the  first  fact 
finding  of  the  court  above  set  out,  but,  in 
the  view  we  take,  this  conflict  is  wholly  im- 
material, and  we  will  not  pause  to  settle 
it  We  think  there  can  be  no  question  that 
the  filing  of  the  plea  was  not  the  filing  of 
an  answer  such  as  would  prevent  the  entry 
of  a  Judgment  by  default  Revised  Statutes, 
art   1»36. 

[2]  But,  however  this  may  be,  it  is  indu- 
bitably bhown  by  the  record  that  the  plea, 
even  if  it  was  filed  before  the  Judgment  by 
default  was  rendered,  was  not  called  to  the 
attention  of  the  court  when  the  case  was 
reached  on  the  call  of  the  appearance  dock- 
et, and  for  that  reason  it  was  not  error  to 
render  the  Judgment  by  default  It  has  been 
so  held  where  an  answer  to  the  merits  has 
been  filed,  but  not  called  to  .the  attention  of 
the  court  London  Assurance  Corp.  v.  Lee, 
66  Tez.  247,  18  S.  W.  508;  Hopkins  v.  Dona- 
ho,  4  Tex.  336;  Peirson  v.  Bumey,  15  Tex. 
272;  LyUe  v.  Custead,  4  Tex.  Civ.  App.  490, 
23  S.  W.  451. 

[3]  Even  had  the  appellant  filed  the  plea 
in  question  before  the  Judgment  by  default 
was  rendered,  and  even  though  he  bad  called 
the  attention  of  the  court  to  it,  we  think  the 
court  could  have  legally  rendered  the  de- 
fault Judgment,  because  the  plea  was  not  an 
answer  to  plalntlfF's  suit,  and  the  appellant's 
wife,  who  the  plea  suggested  should  be 
made  a  party  defendant,  was  not  a  neces- 
sary party  to  the  suit  Jergens  v.  Schiele, 
61  Tex.  255 ;  City  of  San  Antonio  v.  Berry, 
92  Tex.  327,  48  S.  W.  496.  The  assignment 
is  overruled. 

[4]  As  before  shown,  the  appellant  on  the 
day  following  the  rendition  of  the  Judgment 
by  default  filed  a  motion  to  set  the  Judgment 
aside,  and  at  the  same  time  filed  an  answer 
to  the  merits.  We  think  the  court  in  deter- 
mining whether  appellant  bad  a  meritorious 
ilofense  should  have  have  looked  to  the  alle- 
gations of  the  answer,  and  that  it  was  not 
proper,  upon  issue  Joined  by  appellee's  con- 
test, to  hear  proof  to  determine  whether  the 
allegations   of  the   answer   were   true,   and 


in  that  way  Judge  of  the  merits  of  the  de- 
fense set  up  in  the  answer,  and  appellant's 
assignments  raising  the  point  are  sustained. 

[6]  An  application  to  set  aside  a  default 
Judgment  must  show  a  valid  excuse  for  fail- 
ure to  plead  in  time  (Foster  v.  Martin.  20 
Tex.  118;  Dowell  v.  Winters,  20  Tex.  793; 
Clute  V.  Ewing,  21  Tex.  679 ;  Coffee  v.  Ball, 
49  Tex.  16;  Ames  Iron  Works  v.  Chinn,  20 
Tex.  av.  App.  382,  49  S.  W.  665;  Nevlns  v. 
McKee,  61  Tex.  413;  Freeman  v.  Neyland, 
23  Tex.  530 ;  Harn  v.  Phelps,  65  Tex.  696) ; 
and  relief  against  such  a  Judgment  will  be 
denied  unless  the  defendant  can  show  not 
only  a  valid  defense,  but  some  ground  of  ac- 
cident mistake,  trust,  or  fraud  which  pre- 
vented his  making  such  defense.  Coffee  ▼. 
BaU,  49  Tex.  16.  It  appears  that  on  ap- 
pearance day  the  appellant  filed  a  suggestion 
tliat  his  wife  was  a  necessary  party  to  the 
suit  and  then  left  the  courtroom  without 
filing  an  answer  to  the  merits,  expecting  that 
the  court  would  take  cognizance  of  the  plead- 
ing filed,  and  would  have  him  called  when 
the  case  should  be  reached  on  the  call  of  the 
appearance  docket  and  that  no  Judgment 
by  default  would  be  rendered  or  other  action 
taken  in  the  case  until  his  plea  to  make 
additional  parties  had  been  acted  on.  He 
says  in  his  brief  that  these  expectations  were 
based  upon  the  immemorial  custom  of  the 
court  but  no  such  custom  was  proved.  We 
do  not  think  that  the  excuse  offered  was  a 
valid  excuse  for  bis  failure  to  answer  in 
time. 

[(]  The  application  to  reinstate  the  case 
was  addressed  to  the  sound  discretion  of  the 
court,  and  there  is  nothing  in  the  record 
indicating  that  that  discretion  was  abused 
by  the  court's  refusal  to  set  aside  the  judg- 
ment by  default 

[7]  Appellant  claims  that  many  errors 
were  committed  in  the  trial  of  the  Issues  to 
determine  whether  he  had  a  valid  defense 
to  plaintiff's  suit  but  as  these  errors,  if  they 
were  such,  could  not  in  the  absence  of  the 
failure  of  appellant  to  show  a  valid  excuse 
for  not  filing  his  answer  in  time,  result  in  a 
reversal  they  are  harmless. 

The  record  discloses  no  reversible  error, 
and  Judgment  is  afilrmed. 

AfiSrmed. 


CHICAGO,  R.  L  &  O.  RT.  CO.  t.  CARROLL. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  0,  1912.     Rehearing  Denied 

Dec.  14,  1912.) 

1.  Cabbibbs  (J  373*)— EjKonoir  or  Pabskr- 

GEB— CONNECTINa   OABBIKBS. 

A  railroad  company  selling  a  ticket  to  a 
passenger  for  passage  over  its  own  line  and 
that  of  a  connecting  carrier  is  not  liable  for 
the  ejection  of  the  passenger  by  the  connect- 
ing carrier  on  the  ground  that  the  ticket  was 
not  good  on  the  particular  train  taken  by  the 
passenger,  where  the  agent  selUng  the  ticket 
had  no  knowledge  of  a  rule  of  the  connecting 
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carrier  limiting  the  train  in  question  to  pas- 
sengers holding  a  particular  form  of  ticket. 

[Ed.   Note.— For   other  cases,   see   Carriers, 
Cent  Dig.  i  1461;   Dec.  Dig.  i  373.*] 
2.  Cabbiebs  (S  381*)— Cabbiaoe  of  Passen- 

0EB8 — Actions  fob  Bbeach. 

In  an  action  against  two  railroad  comi>a- 
nies  for  damages  for  ejecting  plaintiffs  wile 
from  a  certain  train,  evidence  held  to  show 
that  the  employes  of  the  first  railroad  com- 
pany, who  sold  plaintiff  a  ticket,  had  no  knowl- 
edge of  the  second  railroad  company's  rule 
that  it  was  not  good  on  that  train,  and  hence 
to  aatborixe  peremptory  instruction  for  that 
company. 

[Ed.   Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  H  147a-1482;   Dec.  Dig.  i  381.*] 
8.  Cabbiebs   (8  383*)- iNSTBUonoNS— Pbot- 

INCE    OF    COCBT. 

Id  an  action  against  a  railroad  company 
for  damages  for  ejecting  plaintiffs  wife  from 
a  certain  train,  where  the  ticket  upon  which 
she  attempted  to  ride,  as  well  as  the  rules  of 
the  railroad  company  which  sold  the  ticket, 
were  in  evidence,  it  was  for  the  court  to  de- 
clare the  legal  effect  of  such  written  testimony, 
and  whether  she  was  entitled  to  ride  on  that 
given  train. 

[Ed.  Note.— For  other  cases,  see   Carriers, 
Cent.  Dig.  §{  1492-1496;   Dec  Dig.  |  383.*] 
4.  Cabbiebs  (8  270*)— Acts  of  Agbniv-Biwd- 

INO  Effect  on  Pbincifal. 

As  a  principal  is  iKtund  by  the  act  and 
contract  of  his  agent  made  within  the  scope 
of  his  authority,  one  railroad  company  which 
allowed  another  company  to  sell  tickets  over 
its  line  is  bound  to  honor  a  ticket  sold  by  the 
first  company  over  its  line,  where  the  purchaser 
had  no  notice  of  the  limitation  on  the  first 
company's  authority. 

[Ed.   Note.— For   other   cases,   see  Carriers, 
Cent.  Dig.  88  1064-1066;   Dec.  Dig.  8  270.*] 
6.  Cabbiebs  (8  382*)— Measube  of  Damages 

— PEBSONAL  INJUBIES. 

In  an  action  by  a  husband  for  damages 
for  the  wron^ul  ejecting  of  his  wife  from  de- 
fendant's train,  where  it  appeared  that  she 
was  alone,  save  for  three  small  children,  and 
was  forced  to  alight  from  the  train  at  an  early 
hour  in  a  desolate  spot,  and  was  caused  incon- 
venience, humiliation,  and  annoyance,  a  verdict 
of  $1,500  was  not  so  large  as  to  indiciite  pas- 
sion and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  1478,  1483-1491;  Dec.  Dig.  t 
382.*] 

Appeal  from  District  Conrt,  Donley  Coun- 
ty;   Jas.   N.   Browning,  Judge. 

Action  by  T.  W.  Carroll  against  the  CM- 
cEKo,  Rock  Island  &  Gulf  Railway  Company 
and  another.  From  a  Judgment  for  plaintiff, 
defendant  named  appeals.     Aftlrmed. 

Gustavus,  Bowman  &  Jackson,  of  Amarll- 
lo,  N.  H.  Lassiter  and  Robt  Harrison,  botb 
of  Ft.  Worth,  for  appellant  A.  T.  Cole  and 
H.  B.  White,  both  of  Clarendon,  and  D.  W. 
Odell,  of  Ft  Worth,  for  appellee. 

PRESLER,  J.  This  suit  was  brought  by 
T.  W.  Carroll  against  the  Ft  Worth  & 
Denver  City  Railway  Company  and  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Com- 
pany to  recover  damages,  alleging  in  sub- 
stance that  appellee  on  January  23,  1910, 
caUed  on  the  agent  of  the  Ft  Worth  &  Den- 
ver  City  Railway    Company   at    Clarendon, 


and  requested  a  flrst-class  ticket  for  his  wife 
from  Clarendon  to  San  Francisco,  by  way 
of  the  Ft  Worth  &  Denver  City  Railway 
Company  to  Dalhart  and  thence  by  way  of 
the  Chicago,  Rock  Island  &  Gulf  Railway 
Company  to  the  city  of  El  Paso;  that  be 
stated  to  the  agent  that  he  wanted  his  wife 
to  travel  from  Dalhart  on  the  Rock  Island 
train  known  as  the  "Golden  State  Limited," 
and  wished  the  said  transportation  for  use 
on  that  train,  and  that  said  agent  led  appel- 
lee  to  believe  and  informed  him  that  the 
ticket  was  good  for  passage  on  that  train; 
that  appellee  then  arranged  for  Pullman  car 
reservation  from  Dalhart  to  San  Frandaco 
on  this  Golden  State  Limited  train,  due  to 
leave  Dalhart  at  8:20  a.  m.,  January  24tb, 
and  on  January  23d  he  and  his  wife  and 
three  small  children  boarded  the  Ft  Worth  & 
Denver  train  at  Clarendon,  and  proceeded  to 
Dalhart,  where  he  purchased  the  Pullman  ac- 
commodations already  reserved  to  San  Ftan- 
clsco,  and  that  about  3 :20  a.  m.  he  placed  bis 
wife  and  children  on  the  Pullman  car  of  the 
Golden  State  Limited,  and  left  them ;  that  a 
few  minutes  later  the  conductor  of  the  tralA 
notified  his  wife  that  her  ticket  was  not 
good  for  passage  on  that  train,  and  that  she 
would  have  to  leave  it  at  the  town  of  Tucum- 
cari,  and  required  her  to  do  so  atabout  6 :30 
in  the  morning,  where  she  was  detained  un- 
til the  arrival  of  the  next  train,  which  caus- 
ed her  great  Inconvenience  and  worry  and 
additional  expense  in  the  sum  of  $20,  over 
her  protest  that  she  had  a  flrst-class  ticket, 
and  was  entitled  to  ride  in  tbat  train  to  her 
Journey's  end,  and  notwithstanding  she  of- 
fered to  pa^  him  In  cash  the  full  amount  of 
the  fare  to  the  city  of  El  Paso,  and  that  she 
was  wrongfully  compelled  by  said  conductor 
to  leave,  said  car  and  train  at  the  town  of 
Tucumcari  with  her  children;  that  said  con- 
ductor was  the  agent  and  servant  of  said  de- 
fendant, the  Chicago,  Rock  Island  &  Gulf 
Railway  Company,  and  by  said  company 
placed  in  full  charge  of  said  train ;  that  ap- 
pellee's said  wife  was  not  escorted  by  any 
gentleman;  that  she  was  not  experienced  in 
traveling  alone,  and  that  by  nature  she  is 
and  waa  nervous  and  was  unacquainted  in 
the  town  of  Tucumcari ;  that  she  was  greatly 
frightened  for  herself  and  in  behalf  of  her 
children  by  being  told  that  she  would  have 
to  get  off  of  said  train,  and  after  refusal 
of  the  conductor  to  accept  cash  fare,  at  be- 
ing put  off  the  train  in  a  strange  place  an(i 
in  the  nighttime,  it  being  5 :30  o'clock  of  the 
morning ;  that  she  is  a  Woman  of  refinement, 
and  that  she  suffered  great  humiliation  and 
shame  and  mental  anguish  by  being  thus 
wrongfully  ejected  from  said  train,  and  was 
greatly  alarmed,  humiliated,  and  distressed, 
all  of  which  acts  by  said  conductor  were  al- 
leged to  have  occurred  while  appellee's  said 
wife  was  on  said  train  on  the  said  Chicago. 
Rock  Island  &  Gulf  Railway  Company,  and 
that  said  statements  to  her  and  the  said  re- 
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fusal  of  the  tender  made  by  ber  occnrred 
while  said  train  was  being  operated  on  said 
line  by  the  agents,  servants,  and  employes 
of  appellant,  and  that  the  same  train  In 
every  particular,  together  with  same  em- 
ployes and  operatives,  continued  to  operate 
said  train  and  remain  in  full  charge,  control, 
and  direction  thereof  until  plalntlft  was 
iinally  ejected  therefrom  by  being  told  and 
directed  to  depart  from  and  leave  the  same 
at  Tucumcari ;  that  she  was  a  frail,  delicate 
woman,  accompanied  by  three  babies,  and 
wholly  unable  to  resist  or  refrain  from  do- 
ing as  she  was  directed  to  do,  and  believed 
that  the  commands  of  said  conductor  and 
employes  would  be  enforced  by  force,  if  nec- 
essary, to  secure  their  execution,  and  that 
all  of  said  acts  complained  of  .were  caused 
to  be  done  and  put  In  motion  by  this  appel- 
lant, the  said  Chicago,  Rock  Island  &  Gulf 
Railway  Company,  its  conductors,  agents, 
servants,  and  employes,  and  that  the  same 
took  place  on  the  train  on  which  the  appel- 
lee's said  wife  was  a  passenger,  as  she  bad 
a  right  to  be  by  virtue  of  and  as  the  result 
of  the  contract  alleged  to  have  been  made 
for  her  transportation  on  said  train;  that 
there  was  no  other  available  passenger  train 
passing  over  said  railroad  In  the  direction  of 
her  Journey  for  about  12  hours;  that  it  be- 
came necessary  for  appellee's  wife  to  seek  a 
hotel;  that  the  morning  was  cold  and  dark, 
and  the  town  of  Tucumcari  was  unllghted, 
and  that  appellee's  said  wife  sufiTered  great 
physical  Inconvenience,  worry,  and  distress 
of  mind  before  she  reached  a  hotel  and  pro- 
cured rooms;  that  she  was  then  comi>eUed 
to  board  a  local  train  and  travel  in  a  day 
coach  without  the  facilities  of  travel  afford- 
ed by  Pullman  cars,  as  far  as  El  Paso,  and 
that  she  was  delayed  in  her  journey  48 
hours;  that  she  traveled  on  said  Bock  Is- 
land trains  from  Tucumcari  to  El  Paso  on 
her  said  ticket  purchased  by  appellee  at  Clar- 
endon; that  said  agent  at  Clarendon  of  the 
Ft.  Worth  &  Denver  City  Railway  Company 
represented  himself  to  be  the  agent  of  the 
appellant,  Chicago,  Rock  Island  &  Gulf  Com- 
pany, for  the  purpose  of  selling  said  ticket 
over  its  line,  and  did  sell  the  same  to  ap- 
pellee, and  that  said  agent  was  the  agent  of 
appellant  for  the  purpose  of  selling  tickets, 
and  had  the  right  and  authority  so  to  do, 
and  that  said  Ft.  Worth  &  Denver  City  RaU- 
way  Company  is  the  authorized  agent  of 
appellant  for  the  sale  of  tickets  over  its  lines 
and  responsible  for  any  breach  of  contract 
by  said  appellant  and  its  connecting  lines; 
that  in  the  sale  of  said  ticket  the  said 
appellant  and  the  said  Bock  Island  Com- 
pany were  the  agents  of  the  Ft  Worth  & 
Denver  City  Railway  Company,  and  each 
was  the  agent  of  the  other,  and  prayed  for 
damages  in  the  sum  of  ¥2,620  because  of  the 
premises. 

The  Ft  Worth  ft  Denver  City  Bailway 
Company  answered  that  plaintiff  applied  to 
Its  agent  for  tourist  or  excursion  rates  to 


San  Francisco,  and  was  advised  by  Its  ax^it 
that  a  ticket  known  as  a  "'summer  excur- 
sion" ticket  could  be  had,  which  ticket  en- 
titled the  owner  to  first-class  passage  en 
rente,  and  he  sold  such  a  ticket  to  the  appel- 
lee; that  this  ticket  was  the  usual  and  ordi- 
nary ticket,  entitling  the  holder  to  first-class 
transportation,  and  was  the  only  class  or 
character  of  ticket  that  its  codefendant  had 
authorized  the  Ft  Worth  ft  Denver  City 
Company  to  sell  over  Its  line  of  road,  except 
a  through  passage  ticket  which  did  not  en- 
title the  holder  to  return  transportation; 
that  if  the  appellant  the  Chicago,  Bock  Is- 
land &  Gulf  Railway  Company,  or  its  con- 
necting carriers,  had  made  or  formulated 
any  special  rule  or  regulation  regardhig 
transportation  on  certain  trains  or  which 
excluded  the  bolder  of  the  ticket  sold  appel- 
lee from  riding  on  the  train  known  as  tbe 
"Golden  State  Limited,"  no  Information  of 
such  rule  or  regulation  had  been  given  to  the 
Ft  Worth  ft  Denver  City  Railway  Company, 
and  that  It  was  in  no  wise  responsible  for 
the  damages  claimed. 

Tbe  Chicago,  Rock  Island  &  Gulf  Railway 
Company,  appellants  herein,  answered  by 
exception  that  the  Injury  complained  of  ap- 
peared to  have  taken  place  within  tbe  t^rl- 
tory  of  New  Mexico,  and  upon  a  line  of  rail- 
way owned  and  operated  by  tbe  Chicago, 
Rock  Island  ft  Padflc  Railway  Company,  and 
not  in  any  wise  by  tbe  appellant  and  de- 
nied any  consolidation  or  connection  with 
the  Chicago,  Rock  Island  ft  Pacific  Railway 
Company,  except  that  they  were  connecting 
carriers,  and  specially  answered  that  tbe 
ticket  sold  had  printed  on  it  in  bold  type, 
the  following:  "Special  excursion  to  Padflc 
Coast  and  reduced  rate  ticket,  good  subject 
to  conditions  printed  below,  for  one  flrst- 
class  passage  to  destination,"  and  that  It 
contained,  among  other  provisions,  the  fol- 
lowing: "This  ticket  is  subject  to  the  rules 
and  regulations  of  each  line  over  which  It 
reads  and  may  be  exchanged  In  whole  or  in 
part  for  a  ticket  or  dieck  in  conformity 
therewith,"  and  another  as  follows:  "In  con- 
sideration of  the  reduced  rate  at  which  this 
ticket  is  sold,  I,  the  original  purchaser,  here- 
by agree  to  accept  and  be  governed  by  all  of 
tbe  conditions  of  this  contract;"  that  the 
Golden  State  Limited  was  a  limited  train, 
operated  out  of  Chicago  to  the  Pacific  Coast 
via  a  number  of  lines  of  railway  which  are 
connecting  carriers.  It  being  handled  by  this 
appellant  over  its  line  of  railway  from  tbe 
state  line  between  Texas  and  Oklahoma,  at 
Texhoma,  to  the  state  line  between  Texas 
and  New  Mexico,  at  Bravo,  and  that  it  car- 
ried only  special  equipment,  and  was  operat- 
ed exclusively  for  tbe  commodious  and  rapid 
transportation  of  through  passengers;  that 
tbe  different  lines  operating  It  had  prescrib- 
ed and  bad  in  force  at  tbe  time  of  tbe  oc- 
currence alleged  In  appellee's  petition  rea- 
sonable regulations  covering  the  operatioD 
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of  this  train  and  fbe  character  of  the  tickets 
that  wonld  be  honored  on  It,  and  that  among 
those  regulations  was  this  rule:  "The  fol- 
lowing class  of  transportation  wUl  not  be 
honored  on  this  train:  Passes  of  all  kinds 
(except  division  superintendents  on  their  re- 
spective divisions),  tickets  of  any  class  en- 
dorsed, punched  or  printed  'Special  rate^' 
'Special,'  'JBmploye'  (except  as  allowed  In 
Rule  7),  'Charity,'  'Advertising,'  'D.  V.  S.' 
or  'Clergy'  (except  as  authorized  In  Rule 
7),  'Homeseekers'  Tickets,'  'Emigrant  Tick- 
et,' 'Drovers'  Tickets,'  'Stock  Contracts,'  'Ed- 
itorial Mileage,'  and  all  tickets  endorsed  'Not 
good  on  Golden  State  Limited,'  or  'Not  good 
on  limited  trains,'  second-class  tickets  (ex- 
cept In  Tourist  Sleeper  as  permitted  by  Rnle 
7)."  Appellant  further  pleaded  that  the  tick- 
et held- by  appellee's  wife  was  one  for  spe- 
cial excursion,  and  a  reduced  rate  ticket, 
and  could  not  on  account  of  the  above  reg- 
ulation and  rule  be  honored  on  this  train. 
It  was  averred  that  the  defendant  operated 
over  its  line  of  railway  sufficient  passenger 
trains  otber  than  the  Golden  State  Limited 
for  the  accommodation  of  passengers,  there 
being  in  service  at  that  time  two  local  trains 
per  day  each  way,  and  that  the  rules  and 
regulations  applying  to  the  Golden  State  Lim- 
ited train  were  Just  and  reasonablfe 

The  allegations  in  appellee's  petition  to  the 
effect  that  the  line  of  railway  extending 
from  the  Texas  state  line  to  Tucumcari  was 
a  mere  continuation  of,  and  was  virtaally 
the  same  line  of  railway  as  that  owned  and 
operated  by  the  appellant  in  Texas,  were 
specially  denied,  and  it  was  specially  aver- 
red that  the  defendant  was  the  owner  of  a 
line  of  railway  running  from  Texhoma  to 
Bravo,  within  the  state  of  Texas,  and  that 
the  line  from  Bravo  to  Tucumcari  in  New 
Mexico  was  owned  and  operated  by  the  Chi- 
cago, Rock  Island  &  El  Paso  Railway  Com- 
pany which  was  incorporated  under  the  laws 
of  the  territory  of  New  Mexico,  and  this  ap- 
pellant was  only  a  connecting  carrier  with 
that  company,  and  was  not  a  partner  with 
it  or  with  any  other  railway  company  as  to 
the  transiMrtatlon  of  the  appellee's  wife ;  and 
it  was  specially  denied  that  the  conductor  in 
charge  of  the  train  after  it  left  this  appel- 
lant's line  of  road  was  an  employ^  of  this 
appellant,  but  it  was  averred,  on  the  con- 
trary, that  he  was  at  that  time  an  employ^ 
of  the  next  connecting  line,  and  acting  for  it, 
and  not  for  this  defendant  It  was  further 
pleaded  that  If  it  should  be  found  that  the 
Ft.  Worth  &  Denver  City  Railway  Company 
was  the  agent  of  the  Chicago,  Rock  Island  & 
Gulf  Railway  Company  in  selling  the  ticket, 
and  that  there  was  fault  or  negligence  in 
selling  such  a  ticket  in  the  way  It  was  sold, 
and  without  giving  the  plaintitF  proper  advice 
as  to  whether  it  would  be  good  on  the  Golden 
State  Limited,  this  was  the  fault  or  negli- 
gence of  the  Ft.  Worth  &  Denver  City  Rail- 
way Company,  and  this  appellant  was  en- 


titled to  a  judgment  over  against  it  for  what- 
ever, if  any,  amount  was  recovered  by  the 
app^lee  against  this  appellant 

On  trial  before  a  Jury  a  verdict  was  had 
in  fbvor  of  appellee  against  the  Chicago, 
Bock  Island  &  Gulf  Railway  Company  for  the 
sum  of  11,500  and  also  in  favor  of  the  Ft 
Worth  &  Denver  (Company,  the  latter  under 
peremptory  Instruction  from  the  court,  on 
which  verdict  Judgment  was  accordingly  en- 
tered, and  appellant,  the  Chicago,  Rock  Is- 
land &  Gulf  Railway  Company,  has  duly  ap- 
pealed to  this  court,  and  asks  to  have  said 
Judgment  reversed  because  of  errors  assigned. 

Appellant's  first  four  assignments  complain 
of  the  admission  of  certain  evidence  as  preju- 
dicial to  appellant  and  Improperly  admitted. 
Upon  due  consideration  of  the  same  we  are 
of  the  opinion  that  no  reversible  error  is 
presented  under  said  assignments,  and  the 
same  are  disallowed. 

[1,2]  Under  its  fifth  assignment,  aroel- 
lant  complains  of  the  action  of  the  court  in 
giving  peremptory  instruction  to  the  Jury  to 
return  a  verdict  for  the  defendant,  the  Ft. 
Worth  &  Denver  City  Railway  Company,  con- 
tending that  it  was  error  on  the  part  of  the 
court  to  so  instruct  a  verdict  because  this 
appellant  contended  and  proved  that  the 
ticket  was  not  good  for  passage  on  the  Gold- 
en State  Limited,  and  that,  if  a  verdict  could 
be  found  against  appellant  at  all,  it  could 
be  only  on  the  theory  that  the  Ft  Worth  & 
Denver  City  Company  was  its  agent,  and 
was  negligent  in  issuing  the  ticket  in  ques- 
tion and  representing  it  to  be  good  for  pas- 
sage on  the  Golden  State  Limited,  and  that, 
in  sudi  event,  appellant  would  have  a  right 
of  recovery  over  against  the  Ft  Worth  & 
Denver  City  Company.  We  are  of  the  opin- 
ion that  the  instruction  was  properly  given, 
tt  appearing  from  the  undisputed  evidenee 
that  appellant's  said  agent,  the  Ft  Worth  & 
Denver  Company,  at  the  time  of  the  sale  of 
said  ticket  and  the  contract  made  with  ap- 
pellee, had  no  notice  of  any  rule  by  appel- 
lant or  any  of  its  connecting  carriers,  re- 
stricting said  ticket  to  any  particular  train, 
and  it  would  in  our  opinion  be  unreasonable 
to  hold  the  said  agent,  the  Ft  Worth  &■  Den- 
ver City  Company,  charged  with  notice  of 
said  private  rules  and  regulations  promul- 
gated by  and  between  appellant  and  its  con- 
necting carriers  in  the  operation  of  their 
special  trains,  when  no  knowledge  of  the 
same  had  been  conveyed  to  such  agent  On 
the  issue  of  the  Ft  Worth  &  Denver  Com- 
pany's agency  and  its  want  of  notice  of  the 
rules  and  restrictions  applying  to  this  par- 
ticular train,  W.  H.  Card,  chief  rate  clerk 
of  the  passenger  department  for  the  Ft  Worth 
&  Denver  City  Railway  Company,  testified 
as  follows:  "I  reside  in  Ft  Worth,  Texas, 
and  am  chief  rate  clerk  of  the  passenger  de- 
partment for  the  Ft  Worth  &  Denver  City 
Railway  Ctompany.  I  have  been  engaged  in 
that  department  since  1880,  a  good  part  of 
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the  time  as  rate  clerk.  Tbe  ticket  Bobmltted 
to  me  is  known  as  an  'all  year  tonrist  ticket' 
It  Is  a  first-class  ticket  There  was  a  tariff 
arrangement  existing  between  the  Denver 
and  the  Rock  Island  as  well  as  all  other 
roads  for  sale  of  tickets  which  is  embraced 
in  the  joint  tariff  of  all  Texas  lines.  This 
tariff  Is  printed  and  distributed  to  the  agents, 
and  has  been  in  force  for  six  years.  I  have 
here  a  printed  copy  of  the  tariff.  It  is  filed 
with  the  Interstate  Commerce  Commission, 
is  furnished  to  all  agents,  and  constitutes  an 
agreement  between  them  for  the  sale  of 
coupon  tickets  over  connecting  lines.  We  had 
no  notice  of  any  rule  by  the  Bock  Island 
Road  restricting  this  ticket  to  any  particu- 
lar train.  We  have  never  been  advised  of 
any  restriction.  The  passenger  department 
of  the  Denver  has  received  no  notice  of  any 
restriction.  If  any  notice  had  been  given, 
it  would  have  been  to  the  passenger  depart- 
ment This  is  the  department  I  represent 
If  this  department  had  had  any  notice,  I 
would  certainly  have  known  of  it" 

C.  H.  Wisdom,  station  agent  for  the  said 
Ft  Worth  ft  Denver  City  Railway  Company 
at  Clarendon,  testified  as  follows:  "I  live  at 
Clarendon,  and  am  station  agent  for  the  Ft 
Worth  8c  Denver,  and  was  last  year.  I  re- 
member the  circumstance  of  selling  Dr.  Car- 
roll a  ticket  for  his  wife  to  California.  That 
was  In  January,  1910.  The  conversation 
with  him  In  reference  to  the  purchase  of  the 
ticket  was  that  Dr.  Carroll  asked  for  a  rate 
to  California  and  return,  and  also  for  tbe 
time  of  the  train,  and  when  it  left  Clarendon 
and  Dalhart,  and  when  they  arrived  at  Los 
Angeles  and  San  Francisco.  I  told  him  the 
rate  would  be  .$87.25  for  the  round  trip.  I 
don't  know  that  the  name  of  the  ticket  was 
discussed,  and  I  don't  think  he  asked  about 
tbe  class  of  the  ticket  The  only  rate  we 
had  was  $87.25  which  I  got  from  the  tariff. 
It  was  for  the  all-year  tourist,  and  we  had 
authority  from  tbe  tariff  to  sell  that  ticket 
over  the  Rock  Island.  He  said  he  wanted 
the  ticket,  and  something  was  said  about  his 
wife  going  on  a  particular  train.  He  said 
that  he  wanted  her  to  take  the  Golden  State 
Limited  out  of  Dalhart  and  I  sold  him  the 
ticket,  and  he  had  no  advice  that  It  was  not 
good  on  that  train,  and  there  was  nothing 
in  the  tariff  to  show  that  It  was  not  good. 
The  Bock  Island  was  a  party  to  the  tariff, 
and  it  shows  routing  over  that  line.  No, 
sir;  there  was  no  class  of  tickets  that  I 
could  sell  at  that  time  other  than  this  ticket 
except  a  straight  rate  ticket  for  the  round 
trip.  There  was  no  summer  rate  ticket  on 
sale  at  that  time.  I  never  had  any  notice 
of  any  rule  or  regulation  restricting  trans- 
portation over  the  Golden  State  Limited  up 
to  that  time." 

The  witness  W.  H.  Card  also  testified  that: 
"The  summer  tourist  rate  goes  into  effect 
Jtme  1st  and  lasts  until  September  30th. 
There  is  a  difference  between  summer  tour- 
ist rate  and  tbe  all-year  rate.    The  all-year 


rate  la  a  higher  rate.  Tbe  tariff  shows  that 
the  amount  charged  for  the  ticket  in  this 
case  was  greater  than  for  a  summer  tourist 
ticket  The  contracts  for  an  all-year  tonrist 
ticket  and  a  summer  tourist  ticket  read  prac- 
tically alike.  The  rate  has  nothing  to  do 
with  the  grade  of  the  contract,  both  are  first- 
class  tickets— the  all-year  being  more  expen- 
sive on  account  of  the  limit"  He  furth^ 
testified:  "Well,  there  Is  some  difference  be- 
tween the  contracts.  Possibly  more  clauses 
in  the  all-year  contract  than  in  the  summer 
contract  but  no  difference  as  to  bow  they 
shall  be  honored.  Yes;  I  have  here  one  of  the 
forms  for  the  all-year  tourist  tickets  which 
we  desire  our  agents  to*  sell.  The  form  used 
by  the  agent  in  this  case  was  not  that  form, 
an  A.  X.  C.  form.  He  used  a  summer  tour- 
ist ticket  and  marked  it  'all  year  tourist' 
but  the  form  practically  had  no  bearing  on 
the  ticket  The  all-year  tourist  form  states 
that  it  is  a  first-class  ticket  without  refer- 
ring to  any  conditions  whatever.  I  do  not 
know  that  the  all-year  tourist  form  has  any 
indorsement  on  it  that  It  is  a  special  or  re- 
duced rate.  This  is  a  Pacific  Coast  nine 
months  tourist  ticket  It  contains  no  state- 
ment that  it  is  a  special  or  reduced  rate  tidt- 
et  more  than  the  word  'tourist'  which  would 
indicate  that  it  was  sold  at  a  reduced  rate ; 
the  word  'tourist'  being  the  only  thing  Indi- 
cating this." 

It  fully  appears  from  the  evidence  that  ap- 
pellee applied  to  appellant's  agent  at  Claren- 
don for  a  ticket  affording  his  wife  trans- 
portation from  Clarendon  to  California  ovw 
appellant's  line  of  railway,  and  on  a  train 
known  as  the  "Golden  State  Limited" ;  that 
said  agent  of  appellant  sold  him  the  high- 
est priced  round-trip  ticket  over  said  route 
that  he  had,  with  the  assurance  that  it 
would  secure  blm  transportation  on  tbe  train 
desired ;  and  that  said  agent  did  this  without 
notice  as  to  any  rule  or  restriction  in  force 
prohibiting  appellee's  use  and  passage  on  said 
Golden  State  Limited,  or  any  restriction  as 
to  what  trains  he  should  use  at  all,  and  it 
appears  to  us  that  appellant  was  in  default 
and  neglected  its  duty  to  Its  said  agent  the 
Ft  Worth  &  Denver  City  Railway  Company, 
in  not  Informing  it  of  the  promulgation  and 
enforcement  of  said  rule,  which  appears  to 
have  been  promulgated  on  January  2d,  and 
the  sale  of  the  ticket  In  question  made  on 
January  23,  1910.  Therefore,  if  It  be  con- 
ceded that  the  trouble  resulting  in  appellee's 
wife  being  required  to  leave  the  train  and 
subjected  to  the  injuries  complained  of  was 
caused  by  a  mistake  of  said  agent  in  selling 
appellee  the  wrong  ticket  as  stated  above,  it 
fully  appears  that  said  mistake  was  caused 
by  appellant's  negligence  in  not  giving  to  its 
said  agent,  the  Ft  Worth  &  Denver  City 
Railway  Company,  due  notice  and  necessary 
information  to  govern  it  in  the  sale  of  tickets 
over  appellant's  route  and  trains.  We  there- 
fore conclude,  as  above  Indicated,  that  the 
assignment  in  question  is  without  merit  and 
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that  the  trial  court  properly  gave  tbe  per^ 
emptory  Instruction  complained  of. 

[9,  4]  Appellant,  under  its  sixth  assignment 
of  error,  contends  that  it  was  error  for  the 
court  to  instruct  the  jury  that  the  ticket  enti- 
tled tbe  plaintiff's  wife  to  travel  on  the  Uold- 
en  State  limited  train,  because  this  depend- 
ed on  whether  or  not  the  railway  companies 
had  in  force  a  reasonable  rule  prohibiting 
passengers  holding  such  a  ticket  from  riding 
on  that  train,  and  that  this  was  a  question  of 
fact,  to  be  determined  by  the  Jury.  The  sec- 
ond paragraph  of  the  court's  charge  thus  ob- 
jected to  reads  as  follows:  "The  law  makes 
It  the  duty  and  province  of  the  court  to  con- 
strue, and  inform  the  jury  in  its  charge,  tbe 
legal  effect  of  the  contract,  rules,  and  any 
other  written  evidence  bearing  thereon,  in- 
troduced as  evidence  in  the  case.  I  there- 
fore charge  you  that  the  railroad  ticket  of- 
fered in  evidence  before  yon  was  such  an 
one  as  entitled  the  plaintiffs  wife  to  travel 
as  a  passenger  over  the  Chicago,  Rock  Island 
&  Oulf  Railway  Company's  line  and  its  con- 
necting lines  on  the  train  known  as  the  'Gol- 
den State  Limited'  to  the  end  of  her  journey 
as  indicated  by  the  ticket  Now,  if  yon  be- 
lieve from  a  preponderance  of  the  testimony 
that,  while  a  passenger  on  said  Chicago, 
Rock  Island  &  Gulf  Railway  Company's  line 
of  road  at  tbe  time  alleged  by  plaintiff,  the 
conductor  in  charge  thereof  informed  plain- 
tiff's wife  that  she  could  not  ride  thereon, 
and  would  be  required  to  leave  the  same  at 
Tucumcari,  N.  M.,  and  by  bis  words  and 
acts  knowingly  and  Intentionally  caused  her 
to  believe  that  she  would  be  compelled  to 
leave  said  train,  and  by  such  means  did 
cause  her  to  leave  and  abandon  such  train, 
and  was  damaged  thereby,  as  alleged  by 
plaintiff,  you  will  find  for  the  plaintiff  against 
said  Chicago,  Rock  Island  &  Gulf  Railway 
Company,  and  assess  the  damages  as  here- 
inafter directed."  We  are  of  the  opinion 
that  there  is  no  error  In  the  charge  com- 
plained of,  that  the  law  made  it  the  duty  of 
the  court  to  construe  and  Inform  the  jury  in 
its  charge  as  to  the  legal  effect  of  the  con- 
tract, rules,  and  other  written  evidence  bear- 
ing thereon,  introduced  in  evidence,  and  that 
the  ticket  offered,  together  with  the  evidence 
as  to  the  facts  attending  its  sale,  warranted 
the  instruction  given  by  tbe  court  to  the  ef- 
fect that  the  ticket  entitled  appellee's  wife 
to  travel  as  a  passenger  over  the  Chicago, 
Rock  Island  ft  Gulf  Hallway  Company  and 
its  connecting  lines  on  the  train  known  as 
the  Golden  State  Limited,  to  the  end  of  hfer 
Journey,  as  indicated  by  the  ticket.  It  is 
a  fundamental  principle  of  the  law  of  prin- 
cipal and  agent  that  the  principal  is  bound 
by  the  act  and  contract  of  the  agent  made 
within  the  scope  of  bis  apparent  authority. 
In  this  case  it  appears  from  the  uncontro- 
verted  testimony  that  the  Ft.  Worth  &  Den- 
ver City  Railway  Company  was  the  agent 
of  appellant  for  the  sale  of  tickets  for  trans- 
portation over  appellant's  lines  of  railway, 
151  8.W.-71 


and  as  such  agent  sold  appellee  the  ticket 
to  pass  appellee's  wife  over  appellant's  said 
lines  of  railway  on  what  was  known  as  the 
Golden  State  Limited  train.  It  was  the  du- 
ty of  the  court  to  charge  the  jury  as  shown 
in  the  paragraph  complained  of.  In  the  case 
of  Gulf,  Colorado  4c  Santa  F6  Ry.  Co.  v. 
Moore,  98  Tex.  302,  83  S.  W.  362,  4  Ann. 
Cas.  770,  the  Supreme  Court  of  this  state 
held  that:  "When  at  the  time  plaintiff  bought 
his  ticket  there  was  an  express  agreement 
between  him  and  defendant's  agent  that  be 
might  travel  to  Venus  on  the  train  which  be 
took,  action  will  lie  for  bis  being  put  off  be- 
fore arriving  at  Venus  on  tbe  ground  that 
tbe  train  did  not  stop  at  that  station."  In 
that  suit  plaintiff  alleged  that  at  the  time 
be  bought  the  ticket  from  defendant's  agent 
at  Berwyn,  Okl.,  for  Venus,  Tex.,  that  the 
agent  contracted  with  him  to  carry  him  on 
defendant's  first  train  to  Cleburne,  Tex.,  and 
from  Cleburne  to  Venus,  on  the  first  train  of 
defendant  after  plaintiff  reached  Cleburne, 
and  the  evidence  showed  that  plaintiff  reach- 
ed Cleburne  on  defendant's  train  and  took 
passage  on  the  first  train  that  left  Cleburne 
for  Venus.  Defendant's  conductor  put  plain- 
tiff off  at  Alvarado,  a  station  between  Cle- 
burne and  Venus.  Defendant  pleaded  that 
the  train  was  a  through  train,  and  did  not 
stop  at  Venus,  and  that  two  accommodation 
trains  ran  from  Cleburne  to  Dallas  via  Ve- 
nus on  defendant's  line  each  day.  In  the 
case  before  us  it  may  be  conceded  that  bad 
appellee  known  that  appellant's  agent,  tbe 
Ft.  Worth  &  Denver  City  Railway  Company, 
bad  no  authority  to  make  tbe  contract  made 
with  him  for  the  transportation  of  his  wife, 
over  appellant's  line  of  railway  on  the  Gold- 
en State  Limited  train,  that  appellant  and 
Its  connecting  lines  of  railway  would  not 
have  been  bound  by  said  contract,  but  It  fully 
appears  from  the  evidence  that,  when  appel- 
lant's agent  at  Clarendon  sold  appellee  tbe 
ticket,  he  had  no  knowledge  that  said  agent 
was  without  authority  to  make  such  a  con- 
tract. The  assignments  are  therefore  over- 
ruled. H.  &  T.  C.  Ry.  Co.  v.  Hill,  63  Tex. 
384,  51  Am.  Rep.  642;  G.,  C.  &  S.  F.  Ry.  Co. 
V.  Moore,  98  Tex.  302,  83  S.  W.  362 ;  4  Ann. 
Cas.  770.  Appellant,  under  a  number  of  as- 
signments, complains  of  tbe  action  of  tbe 
court  in  refusing  to  give  certain  special 
charges  requested  by  appellant.  We  are  of 
the  opinion  that  as  said  special  charges  ei- 
ther submitted  instructions  which  were  in- 
consistent with  avd  contradiietory  of  the  in- 
structions conluined  in  paragraph  1  and  2 
of  the  court's  general  charge,  hereinbefore 
cunsidcred.  or  submitted  incorrect  proiwsl- 
tions  of  luw  as  applied  to  the  f&cts  in  this 
case,  that  said  si)eclal  charges  were  correct- 
ly refused. 

15|  The  only  question  presented  under  ap- 
pellant's remaining  assignments  that  we  deem 
necessary  to  be  here  discussed  is  the  conten- 
tion made  under  its  nineteenth  assignment, 
that  the  verdict  rendered  waa  excessive.    In 
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view  of  the  evidence  of  appellee's  wife  as 
to  the  delays,  annoyance,  and  distress  to 
which  she  was  subjected  by  appellant,  we  do 
not  think  the  amount  of  the  verdict  exces- 
sive. As  stated  by  the  Court  of  Civil  Ap- 
peals In  the  case  of  Houston  &  T.  C.  Rail- 
way Co.  V.  Berllng,  14  Tex.  Civ.  App.  644, 
37  S.  W.  1086:  "That  the  verdict  may  be 
large  may  be  conceded,  but  we  are  unable 
to  say  under  decisions  heretofore  rendered 
and  approved  by  this  and  the  Supreme 
Court  that  the  verdict  Is  excessive.  •  •  • 
Large  discretion  is  confided  the  Jury  in  fix- 
ing the  amount  of  damages,  and  unless  the 
amount  be  so  great,  considered  In  reference 
to  the  evidence,  as  to  make  it  probable  at 
least  that  the  verdict  was  the  result  of  pas- 
sion, It  should  not  be  disturbed."  It  appears 
to  us  that  compensation  for  the  character  of 
injuries  complained  of  in  this  case,  snch  as 
alarm,  uneasiness  of  mind,  and  humiliation, 
growing  out  of  the  treatment  to  which  appel- 
lee's wife  was  subjected  and  arising  from 
the  situaflon  and  conditions  In  which  she  was 
placed,  fall  more  properly  within  the  prov- 
ince of  the  Jury  than  of  this  conrt,  and, 
as  stated  in  the  opinion  quoted  from,  unless 
we  were  afforded  some  evidence  tending  to 
show  that  the  finding  of  the  Jury  as  to  the 
amount  awarded  was  the  result  of  passion 
or  prejudice,  we  do  not  feel  warranted  in 
disturbing  said  verdict,  which  In  this  case 
was  rendered  for  $1,500. 

Finding  no  reversible  error  assigned  nnder 
either  of  appellant's  assignments,  we  con- 
clude that  the  same  should  be  overruled  and 
the  Judgment  appealed  from  in  all  respects 
affirmed,  and  It  is  accordingly  so  ordered. 


SPACLDING  MFG.   CO.  T.  KDTKENDAUi 
et  al.  I 

(Conrt   of   Civil   Appeals   of  Texas.     Dallas. 

Nov.  23,  1912.     Rehearing  Denied 

Dec.  21,  1912.) 

1.  Judgment  (J  419*)— Dbfauit  Judombht— 
■Validity. 

A  default  Judgment  based  on  the  allegation 
that  defendant  was  a  corporation  when  in  fact 
it  was  a  copartnership,  none  of  its  members 
being  parties,  and  service  having  been  had 
on  a  certain  person  as  agent  of  the  alleged 
corporation,  did  not  bind  the  partnership  and 
enforcement  of  the  judgment  was  properly  en- 
joined on  the  theory  that  it  was  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Judgment) 
Cent.  Dig.  $  794;    Dec.  Dig.  §  419.*] 

2.  Set-Off  and  Counterclaim  (§  13*) — Suit 
TO  Enjoin  Enfokcement— Crobs-Action. 

In  an  action  by  a  partnership  to  enjoin 
collection  of  a  default  judgment  taken  against 
it  ais  a  corporation,  defendant  could  iile  a  cross- 
action  for  any  debt  owing  by  the  partnership. 
[Ed.  Note. — For  other  cases,  see  Set-0£f  and 
Counterclaim,  Cent  Dig.  §|  15,  21,  22;  Dec. 
Dig.  (  13.*] 

Appeal  from  Van  Zandt  County  Court;  O. 
L.   Stanford,  Judge. 

Action  by  the  Spauldlng  Manufacturing 
Company  against  B.  H.  Knykendall  and  oth- 
ers.    Judgment   for  defendants,   and   plain- 


tiff appeals.     Partly  reversed  and  rendered, 
and  partly  reversed  and  remanded. 

L.  Davidson,  of  Canton,  for  appellant  X. 
B.  Tantis,  of  Canton,  for  appellees. 

BAINEY,  C.  J.  [1]  In  1911  a  Jadgment 
was  rendered  by  the  county  court  of  Van 
Zandt  county  in  cause  No.  1638  in  fftvor  of 
B.  H.  Kuykendall  against  the  Si>anlding 
Manufacturing  Company.  The  petition  al- 
leged said  company  to  tie  a  foreign  corpora- 
tion and  sought  a  recovery  for  a  personal 
debt  The  citation  in  said  suit  commanded 
the  summons  of  said  company,  or  its  agent, 
J.  E.  Bayer,  at  Texarkana,  Tex.  No  appear- 
ance was  made,  and  Judgment  by  default 
was  rendered  against  said  company  for  $243 
and  costs,  and  reciting  regular  service  in 
conformity  with  law.  An  execution  was  is- 
sued by  virtue  of  said  Judgment  and  levied 
upon  property  of  appellant,  the  Spauldlng 
Manufacturing  Company,  a  copartnership, 
the  members  of  which  reside  in  the  state 
of  Iowa.  On  January  30,  1912,  appellant 
Instituted  In  the  county  court  of  said  connty 
this  Injtmction  proceeding  to  restrain  the 
enforcement  of  said  Judgment  in  cause  No. 
1638,  alleging,  in  effect,  that  it  is  not  a  cor- 
poration and  never  has  been,  the  want  of 
proper  service  on  which  to  base  a  Judgment 
by  default,  etc.  Defendant  answered  by 
pleas  as  to  the  validity  of  the  Judgment  in 
cause  No.  1638,  and  further  set  up  and 
sought  a  recovery  for  an  Indebtedness  doe 
bim  by  appellant  The  court  dissolved  the 
temporary  injunction  theretofore  granted, 
and  rendered  Judgment  against  appellant  and 
the  sureties  on  the  injunction  bond  for  the 
amount  of  appellee's  claim. 

The  appellant  was  never  a  corporation, 
and  was,  at  the  time  the  Judgment  in  suit 
No.  1638  was  rendered,  a  copartnership  liv- 
ing and  doing  business  as  such  in  the  state 
of  Iowa.  In  said  suit  No.  1638,  the  mem- 
bers constituting  said  copartnership  were  not 
made  parties,  nor  was  there  service  of  cita- 
tion upon  either  of  Its  meml)ers,  and  there 
was  no  waiver  nor  appearance  by  either  of 
them  in  said  suit.  Service  of  citation  was 
made  on  J.  E.  Bayer  as  agent 

The  judgment  In  cause  No.  1638  being 
based  on  the  allegation  that  appellant  vras 
a  corporation,  when  in  fact  it  was  a  co- 
partnership, none  of  its  members  being  par- 
ties, service  on  J.  E.  Bayer,  an  agent,  was 
not  sufilcient  to  bind  api>ellant  and  said 
Judgment  was  a  nullity  and  of  no  binding 
force  on  appellant  whatever.  The  comity 
court  of  Van  Zandt  county  acquired  no  Juris- 
diction of  appellant,  and  the  Judgment  in 
cause  No.  1638  was  null  and  void.  The  coart 
erred  in  dissolving  the  temporary  injunction, 
but  said  injunction  should  have  beoi  per- 
petuated. Scott  V.  Streepy,  73  Tex.  547, 11 
S.  W.  532;  Graham  v.  Land  Co.,  50  S.  W. 
579;  Railway  Co.  v,  Rawlins,  80  Tex.  579. 
16  S.  W.  430 ;  Railway  Co.  v.  Skeeter  Bros., 
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44  Tex.  Civ.  App.  105,  98  S.  W.  1064.  Other 
authorities  could  be  cited  to  sustain  our 
position,  but  we  think  it  is  too  well  settled 
for  it  to  be  necessary.  It  was  improper  for 
the  court  to  render  judgment  against  the 
sureties  on  appellant's  injunction  bond,  as 
the  Injunction  should  have  been  perpetuated 
and  therefore  there  was,  under  the  facts,  no 
liability  on  the  bond. 

[2]  The  appellee  had  the  right  to  file  a 
cross-action  for  his  debt,  if  any  existed, 
against  appellant.  The  appellee  did  file  such 
cross-action,  but  It  seems  the  court  did  not 
base  his  judgment  on  said  cross-action,  but 
upon  the  judgment  In  cause  No.  1638,  which 
was  sought  to  be  enjoined,  which  was  error. 

The  judgment  will  be  reversed  and  here 
rendered  for  appellant  and  sureties  perpetu- 
ating said  injunction,  and  reversed  and  re- 
manded for  a  new  trial  on  appellee's  cross- 
action  for  debt 

Reversed  and  rendered  in  part,  and  revers- 
ed and  remanded  in  part 


McMAHAN  V.  MORGAN. 

(Court   of    Civil    Appeals    of   Texas.      Dallas. 

Nov.  80,  1912.     Rehearing  Denied 

Dec  21,  1912.) 

1.  Taxation    (J    611*)— Sun    to    Restrain 
Tax  Collection— Burden  of  Proof. 

In  an  action  to  restrain  the  collection  of 
taxes,  the  burden  is  on  plaintiff  to  show  that 
the  taxes  are  not  due  and  owing  by  him. 

(Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  ${  1242,  1245-1257;  Dec.  Dig.  i 
Oil.*] 

2.  Taxation  ({  608*) — Suit  to  Enjoin  Tax 
Collection. 

On  suit  to  restrain  the  collection  of  taxes, 
the  fact  that  excessive  property  was  levied  on 
is  not  available  to  plaintiff. 

[Dd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f|  1230-1241 ;   Dec.  Dig.  i  608.*] 

3.  Taxation    (I   610*)— Injunction   against 
Collection— Prekbquisites. 

A  property  owner  who  has  not  paid  taxes 
assessed  against  him,  nor  offered  to  pay  them, 
cannot  sue  to  enjoin  an  excessive  levy. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1244 ;   Dec.  Dig.  S  610.*] 

Appeal  from  District  Court,  Rains  Coun- 
ty;  H.  L.  Porter,  Judge. 

Action  by  B.  M.  McMahan  against  6.  A. 
Morgan.  Judgment  dissolving  a  temi>orBry 
injunction,  and  plaintiff  appeals.     Affirmed. 

J.  S.  SherrlU,  of  Greenville,  lor  appellant 
Carter  &  Hunt,  of  Emory,  for  appellee. 

RAINET,  C.  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  dissolving  a 
temporary  injunction  which  was  granted  to 
restrain  the  collection  of  certain  state  and 
county  taxes  assessed  against  appellant,  and 
the  sale  of  certain  personal  property  of  ap- 
pellant valued  at  $4,500,  levied  on  to  pay  said 
taxes. 

[1]  There  was  no  proof  that  said  taxes 


were  not  due  and  owing  by  the  appellant 
It  was  incumbent  upon  plaintiff  to  establish 
this  fact  In  order  to  recover. 

[2]  The  fact  that  the  property  levied  on 
was  excessive  will  not  avail  appellant 

[3]  It  Is  a  familiar  legal  maxim  tliat  he 
who  seelis  equity  must  do  equity.  As  appel- 
lant had  not  paid  the  taxes  nor  offered  to 
pay  them,  he  was  in  no  position  to  seek  equi- 
ty from  a  court  of  justice. 

The  judgment  Is  affirmed. 


NATIONAL  BANK  OF  DENISON  v.  COLE- 
MAN et  al. 

(Court   of    Civil   Appeals   of   Texas.      Dallas. 

Nov.  23,  1912.     Rehearing  Denied 

Dec.  21,   1912.) 

1.  HioHWATS  (f  113*)— Conbtbuction— CON- 
TBACTOBa—AssiGNifBNT— Instruments. 

A  contractor  for  the  construction  of  roads 
for  a  county,  who  executed  an  instrument  di- 
recting the  payment  to  a  banic  of  moneys  due, 
or  to  Decome  due,  under  the  contract,  and  di- 
recting the  issuance  of  warrants  direct  to  the 
bank  until  the  assignment  is  canceled  by  no- 
tice from  the  bank,  and  declaring  that  the  es- 
timates and  moneys  due  thereunder  are  as- 
signed as  collateral  to  an  existing  debt,  or 
any  debts  that  may  be  subsequently  incurred, 
thereby  assigned  to  the  bank  all  the  funds 
due  him  to  the  extent  of  the  bank's  claim,  sub- 
ject to  any  legal  claim  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  g§  348-350,  355;   Dec.  Dig.  |  113.*] 

2.  HioHWATB  (J  113*)— Contractors- As- 
signment OF  Funds  Due  ob  to  Become 
Dub— EIffeot. 

A  contract  for  the  construction  of  roads 
for  a  county  bound  the  contractor  to  pay  mate- 
rialmen and  laborers  and  provided  that,  on 
his  failure  to  do  so,  the  county  could  retain 
from  subsequent  estimates  and  pay  the  mate- 
rialmen and  laborers  such  sums  of  money  as 
might  from  time  to  time  be  due,  and  apply 
the  percentage  retained  by  the  county  out  of 
the  estimates  to  their  payment.  The  contrac- 
tor assigned  to  a  bank  the  money  due  or  to 
become  due  tmder  the  contract  and  directed 
the  issuance  of  warrants  direct  to  the  bank. 
The  commissioners'  court  permitted  the  as- 
signment to  be  filed  by  the  clerk  and  indorsed 
b^  the  county  auditor  without  oljjection  or  in- 
timating that  the  court  would  exercise  its  op- 
tion to  pay  the  claims  of  materialmen  and  la- 
borers. Held,  that  the  county  was  estopped 
from  exercising  the  option,  and  the  bank  was 
entitled  to  the  funds  due  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  $(  348-350,  355;   Dec.  Dig.  f  113.*] 

3.  HioHWATS  (J  113*)— Construction  Con- 
TKACTS— Rights  of  Materialmen  and  La- 
borers. 

Laborers  and  materialmen  of  a  contractor 
under  contract  to  construct  a  road  could  not 
compel  performance  of  the  stipulation  that  the 
contractor  should  pay  the  materialmen  and 
laborers,  and  on  his  failure  to  do  so  the  county 
could  retain  from  subsequent  estimates  and 
pay  the  materialmen  and  laborers  money  due 
them  from  time  to  time,  and  could  apply  to 
the  payment  of  such  claims  the  percentages 
retained  out  of  monthly  estimates  due  the  con- 
tractor; the  county  being  under  no  obligation 
to  them. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ff  348-350,  355;   Dec.  Dig.  f  113.*] 


•For  otber  cMes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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4.  MECHAinCS*  TjOtKB  (t  13*)— PUBUO  WOBK 

— RioHT  TO  Lien. 

The  construction  of  roads  ia  a  public  work, 
and  laborers  and  materialmen  have  no  lien 
for  labor  and  material  furnisbed. 

[Eld.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  ff  14,  15;   Dec.  Dig.  J  13.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Suit  by  F.  O.  Coleman  against  tbe  Com- 
missioners' Court  and  County  Auditor  of 
Grayson  County,  in  which  the  National  Bank 
of  Denlson  Intervened,  and  the  parties  In 
Interest  were  made  parties  to  the  suit 
From  an  adverse  judgment,  the  National 
Bank  of  Denlson  appeals.  Reversed  and 
rendered. 

J.  H.  Wood,  of  Sherman,  and  Jas.  P.  Ha- 
ven, of  Denlson,  for  appellant  Head,  Smith, 
Hare  &  Head,  McReynolds  &  Hay,  and  Abney 
&  Hassell,  all  of  Sherman,  and  J.  T.  Suggs, 
J.  H.  Randell,  and  Decker  &  Finley,  all  of 
Denlson,  for  appellees. 

RAINET,  G.  J.  In  August  1910,  Grayson 
county  entered  into  a  contract  with  Dennis 
McNerney  for  the  construction  of  certain 
roads  for  the  building  of  which  "Good  Road 
District  No.  1,"  la  which  Denlson  is  situat- 
ed, had  voted  bonds.  Among  the  provisions 
of  said  contract  and  there  are  many,  the 
following  only  is  pertinent  to  this  contro- 
versy, viz.:  "The  contractor  shall  promptly 
pay  all  materialmen,  laborers  and  othes  em- 
ploy^, and  in  the  event  of  his  failure  at  any 
time  so  to  do,  the  county  may  retain  from  all 
subsequent  estimates  and  pay  over  to  said 
materialmen,  laborers,  and  all  other  persons 
engaged  upon  the  work,  such  sums  of  money 
as  may  from  time  to  time  be  due  to  them, 
and  receipts  for  moneys  so  paid  shall  be 
accepted  by  the  contractor,  as  cash  payment 
to  himself  by  the  county.  •  *  •  The  per- 
centages retained  by  the  county  out  of  month- 
ly estimates  due  the  contractor  from  the 
county  may  be  used  and  applied  by  the 
county  to  the  payment  of  subcontractors,  ma- 
terialmen, laborers,  and  all  other  persons  em- 
ployed upon  the  work  or  who  may  be  enti- 
tled to  liens  against  the  property  of  the  coun- 
ty as  security  for  payment  of  their  claims." 

McNerney  began  the  construction  of  said 
roads  in  accordance  with  his  contract  On 
October  10,  1910,  in  order  to  finance  same, 
he  executed  his  note  to  the  National  Bank 
of  Denlson  for  $2,500,  payable  on  demand, 
for  money  borrowed,  and  on  same  day,  to 
secure  the  payment  of  his  said  note  and  oth- 
er moneys  that  might  be  advanced  'by  said 
bank,  he  executed  to  said  bank  a  written  as- 
signment of  all  money  that  might  be  due 
him  by  said  county  on  said  contract  Said 
assignment  is  as  follows: 

"Denlson,  Texas,  October  10th,  1910.  Ju- 
lian OL  Feild,  Esqr.,  Engineer,  Road  Dis- 
trict No.  1,  Denlson,  Tex. — Dear  Sir:  You 
are  hereby  authorized  and  directed  to  pay 


over  to  the  National  Bank  of  Denlson,  Tex- 
as, any  and  all  moneys  now  due  or  to  here- 
after become  due  me  as  contractor  for  the 
construction  of  the  roads  in  Road  District 
No.  1,  said  estimates  and  moneys  due  there- 
under being  this  day  assigned  to  the  said 
bank  as  collateral  security  to  our  existing 
indebtedness,  or  any  Indebtedness  that  may 
hereafter  be  incurred  by  me  to  the  said  bank, 
and  yon  are  farther  authorized  and  in- 
structed to  issue  warrants  direct  to  the  said 
the  National  Bank  of  Denlson,  Denlson,  Tex- 
as, in  payment  of  any  and  all  of  such  esti- 
mates until  this  assignment  is  cancelled  by 
written  notice  from  said  l>ank.  Witness  my 
hand  this  day  and  date  above  written.  Ex- 
ecuted in  triplicate.  Dennis  McNerney. 
"Witness:  A.  J.  Wells.  P.  J.  McNerney." 
Said  assignment  was  delivered  to  Julian 
G.  Feild,  who  was  at  said  time  the  civil  en- 
gineer in  the  employ  of  the  county  for  the 
supervision  of  the  work.  On  the  lltb  of 
October,  said  Julian  C.  Feild  presented  said 
assignment  to  the  commissioners'  court  of 
Grayson  county,  who  were  then  assembled  in 
session,  all  members  of  the  same  being  pres- 
ent The  county  Judge  and  all  members  of 
the  court  read  the  assignment  asked  Mr. 
Feild  if  the  appellant  was  going  to  finance 
Mr.  McNerney  in  the  building  of  the  roads, 
and,  being  answered  in  the  affirmative,  said 
assignment  was  handed  to  the  county  clerk 
who  put  his  file  mark  thereon,  and  it  was 
then  presented  to  H.  R.  Wallace,  the  county 
auditor,  and  he  Indorsed  thereon  the  follow- 
ing memorandum:  "Order  for  Dennis  Mc- 
Nerney money  to  be  paid  to  the  National 
Bank  of  Denlson,  Texas."  Said  assignment 
was  then  placed  by  the  county  auditor  with 
the  other  papers  relating  to  said  road  con- 
tract At  the  time  of  the  filing  of  the  as- 
signment, the  commissioners'  court  with  the 
approval  of  the  county  auditor,  had  already 
issued  a  warrant  to  said  Dennis  McNerney 
for  work  done  on  said  roads  on  an  estimate 
of  said  engineer  for  September,  1910,  in  the 
sum  of  $705.02.  This  warrant  was  by  said 
county  auditor  delivered  to  Mr.  Feild  after 
the  filing  of  said  assignment  and  by  Mr.  Feild 
delivered  to  appellant,  and  the  said  amount 
was  by  appellant  credited  on  the  note  then 
due  It  by  Dennis  McNerney  on  October  12, 
1910.  On  October  25,  1910,  Dennis  McNerney 
executed  to  appellant  another  note  In  the 
sum  of  $2,500  of  like  terms  and  conditions 
as  the  one  executed  on  October  10,  1910. 
The  amounts  received  on  said  notes  were  by 
the  said  Dennis  McNerney  put  on  deposit  to 
his  credit  in  the  appellant  bank,  and  the 
same,  together  with  $237  additional  as  an 
overdraft  were  checked  out  by  the  said  Den- 
nis McNerney  for  labor  and  material  on  the 
roads  prior  to  the  time  he  abandoned  the 
contract  and  left  the  state.  On  November 
8,  1910,  McNerney  abandoned  the  contract 
and  left  the  state  largely  Indebted.    On  the 
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Utb  of  NoTember,  1910,  R.  S.  Legate,  cash- 
ier of  the  appellant  bank,  appeared  before 
the  commissioners'  court  In  open  session, 
made  oral  demand  of  the  commissioners' 
court  for  the  payment  of  the  funds  due  by 
Grayson  county  to  Dennis  McNemey  to  ap- 
pellant by  virtue  of  its  assignment  of  the 
fund,  and  also  on  said  date  filed  a  written 
request  with  H.  R.  Wallace,  auditor  of  the 
county,  demanding  payment  of  its  indebted- 
ness of  the  funds  due  Dennis  McNerney  by 
Grayson  county  by  virtue  of  said  assignment. 
About  the  16th  of  November,  1910,  McNer- 
ney came  into  Grayson  county  and  met  the 
members  of  the  commissioners'  court,  and 
thereafter,  on  November  19,  1910,  it  entered 
the  following  order:  "McNem^  Labor  Scrip. 
It  is  hereby  ordered  by  the  court  that  war- 
rants be  drawn  out  of  Road  District  No.  1 
fund  to  McNerney  laborers,  as  furnished  in 
name  and  amount  by  their  engineer  Wells." 
The  clerk  of  the  commissioners'  court  began 
the  issuance  of  warrants  by  virtue  of  said 
order,  and  on  November  21,  1910,  F.  G. 
Coleman,  claiming  the  right  to  be  paid  out 
of  said  fund  as  a  materialman,  sued  out 
and  had  served  an  injunction  restraining  the 
commissioners'  court  and  the  county  audi- 
tor from  paying  out  said  funds  until  his 
claim  could  be  adjudicated.  On  Novonber 
22,  1910,  the  commissioners'  court  entered 
an  order  countermanding  the  order  entered 
on  November  19,  1910,  for  the  payment  of 
the  warrants  to  the  laborers.  The  county 
filed  Its  answer  in  the  Coleman  suit,  claiming 
only  to  be  a  stakeholder  of  the  fund,  and 
asked  the  court  to  direct  to  whom  it  should 
be  paid. 

Appellant  Intervened  in  the  suit,  claiming 
its  prior  right  to  be  paid  out  of  the  fund, 
and  making  all  laborers  and  materialmen 
and  other  persons  within  its  knowledge  par- 
ties to  the  suit  All  parties  interested,  as 
far  as  known,  were  before  the  court  The 
only  issues  submitted  to  the  jury  were  those 
arising  between  the  respective  claims  of  the 
appellant  bank  and  the  laborers  and  mate- 
rialmen. The  court  peremptorily  Instructed 
the  Jury  to  find  for  the  laborers  as  against 
the  appellant  bank  and  the  materialmen, 
and  submitted  the  Issue  between  the  ap- 
pellant bank  and  materialmen,  in  substance, 
that,  if  the  commissioners'  court  accepted 
the  assignment  executed  by  McNerney  to  the 
bank,  the  appellant's  debt  should  have  prior- 
ity over  the  materialmen,  but  otherwise  that 
the  materialmen  should  be  paid  in  prefer- 
ence to  appellant.  The  jury  found  in  behalf 
of  the  materialmen.  The  county  having  an- 
swered that  it  was  only  a  stakeholder  of  the 
fund  and  making  no  claim  of  right  to  pay 
the  fund  in  settlement  of  the  claims  of  la- 
borers and  materialmen,  the  controlling 
question  for  our  decision  is,  Was  the  appel- 
lant's right  to  have  its  indebtedness  paid  out 
of  the  fund  inferior  to  that  of  the  laborers 
and  materialmen? 


[1]  The  instrument  executed  by  McNemey 
to  appellant  bank  constituted  an  assignment 
of  all  the  funds  due  him  by  the  county  for 
constructing  the  road  to  the  extent  of  the 
bank's  claim,  subject,  of  course,  to  any  legal 
claim  the  county  might  have.  Harris  Co.  v. 
Campbell,  68  Tex.  22,  3  S.  W.  243,  2  Am. 
St  Rep.  467 ;  Clark  v.  Gillespie,  70  Tex.  513, 
8  S.  W.  121;  McBrlde  v.  Am.  R  &  L.  Co., 
127  S.  W.  233;  Beilharz  v.  Illingsworth,  132 
S.  W.  106;  Lumber  Co.  v.  Smith,  recent 
opinion  by  this  court  yet  unpublished. 

[2]  By  the  terms  of  the  contract  made  be- 
tween the  county  and  McNemey,  the  county 
had  the  right  to  pay  off  and  discharge  the 
claims  of  laborers  and  materialmen  had  it 
seen  proper  to  exercise  its  option  so  to  do. 
But  It  failed  to  exercise  this  option  until 
after  it  was  notified  of  the  assignment  of 
the  fund  to  the  bank.  The  commissioners' 
court  in  open  session,  all  members  being 
present  when  said  assignment  was  present- 
ed, permitted  it  to  be  filed  by  the  clerk  and 
Indorsed  by  the  county  auditor,  as  heretofore 
stated.  There  was  no  objection  made  at 
that  time  to  the  assignment,  nor  any  intima- 
tion from  any  member  of  the  court  that  it 
would  exercise  its  option  under  the  contract 
to  pay  the  claims  of  the  laborers  and  ma- 
terialmen. Under  these  circumstances,  we 
think  the  county  is  estopped  from  claiming 
said  option,  even  if  It  were  attempting  In 
this  suit  to  exercise  it 

[3]  It  is  not  claiming  such  a  right  but  the 
claim,  as  we  understand  it  is  made  by- the 
laborers  and  materialmen  that  they  have  the 
right  under  said  provision  of  the  contract, 
to  enforce  said  contract  in  their  behalf. 
They  were  not  parties  to  the  contract  be- 
tween McNerney  and  the  county.  Under  it 
they  had  no  right  of  action  to  compel  its 
performance  to  protect  their  interest  for  la- 
bor performed  and  material  furnished.  The 
county,  by  the  terms  of  the  contract,  was  un- 
der no  obligation  to  them. 

[4]  The  construction  of  the  roads  was  pub- 
lic work,  and  they  had  no  lien  for  their  la- 
bor and  material  furnished  (Atascosa  Co.  v. 
Angus,  83  Tex.  202,  18  S.  W.  563,  29  Am. 
St  Rep.  637;  City  of  Dallas  v.  Loonle,  83 
Tex.  291,  18  S.  W.  726),  and  no  way  Is  pre- 
scribed by  law  to  fix  any  liability  on  the 
county  for  the  payment  of  their  claims,  nor 
was  any  attempted. 

Many  assignments  of  error  and  cross-as- 
signments are  presented,  but,  under  our  view 
of  the  case,  they  do  not  affect  the  right  of 
appellant  to  recover,  as  shown  by  the  evi- 
dence, and  the  judgment  as  to  It  will  be  re- 
versed and  here  rendered  for  it  and  after 
the  payment  of  Its  claim,  if  there  remains 
any  of  the  funds,  it  will  be  apportioned  t« 
the  other  claimants  according  to  priority  of 
their  claims  as  fixed  by  the  Judgment  of  the 
lower  court 
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POIjK  v.  state  MUT.  riRB  INS.  OO. 

(Court   of   Civil    Appeals    of   Texas.      Dallas. 

Nov.  23,  1912.    Kehearing  Denied  Dec. 

21,  1912.) 

1.  Insdbance  (§  219*)— Cancellation  ob 
Rescission  of  Policy — Nonpayment  or 
Pbemiuu. 

Where  a  policy  of  fire  insurance  was  never 
accepted  by  the  insured  or  by  any  one  for  blm, 
and  no  premium  was  paid  or  agreed  to  be  paid 
thereon  prior  to  the  loss,  an  assignee,  with 
knowledge  that  the  delivery  of  the  policy  was 
unauthorized  and  that  on  failure  to  pay  premi- 
ums it  was  automatically  canceled,  was  not  en- 
titled to  recover. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  488,  489,  494-496;    Dec  Dig.  S 

2.  Appeal  and  Bbbob  (§  1011*)— Rbvibw — 
CoNCLtraivENEBS  or  Findinob. 

Where  the  evidence  is  conflicting,  the  find- 
ings of  the  court  will  not  be  reviewed,  though 
the  appellate  court  might  have  reached  a  dif- 
ferent conclusion. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  »  3983-3989;    Dec.  Dig.  8 

Appeal  from  District  Court.  Dallas  Coua- 
ty;    Kenneth  Foree,  Judge. 

Action  by  W.  A.  Polk  against  the  State 
Mutual  Fire  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
lirmed. 

George  Sargeant  and  Cecil  L.  Simpson,  of 
I>allas,  for  appellant  W.  S.  Terrell,  of  Dal- 
las, and  T.  F.  Mangum  and  R.  F.  Townsend, 
botli  of  San  Antonio,  for  appellee. 

RASBURY,  J.  Tlie  appellant  sued  appel- 
lee in  the  district  court  of  Dallas  county 
upon  a  policy  of  fire  insurance  for  $2,000  is- 
sued by  appellee  October  24,  1911,  and  writ- 
ten upon  a  stock  of  staple  and  fancy  gro- 
ceries contained  in  the  storehouse  of  H.  F. 
Davis  situated  at  No.  1612  North  Second 
avenue  in  the  city  of  Dallas,  Tex.  Appellant 
alleged  that  the  stock  of  merchandise  covered 
by  said  policy  was  totally  destroyed  by  fire 
October  30,  1911,  and  at  the  time  of  the 
fire  was  of  the  value  of  $2,000;  that  subse- 
quent to  the  fire  the  policy  and  all  rights 
thereunder  were  assigned  to  appellant,  who 
thereafter  performed  all  the  conditions  of 
the  policy  preliminary  to  his  right  to  demand 
payment  of  the  loss  thereunder;  and  tliat 
payment  after  demand  was  refused.  Omit- 
ting formal  parts,  appellee,  by  its  answer, 
charged,  among  other  defenses,  that  it  was 
not  liable  upon  the  policy  because  same  was 
never  accepted  by  the  appellant  as  written, 
nor  the  premium  therefor  paid  or  agreed  to 
be  paid  by  appellant,  nor  was  any  other 
consideration  paid  to  or  received  by  the  ap- 
pellee for  the  same,  notwithstanding  the  by- 
laws provided  that  all  premiums  should  be 
paid  upon  issuance  of  policy,  and  further 
that  said  policy  as  Issued  was  refused  by 
said  Davis  and  those  acting  for  him,  none  of 
whom  consented  to  pay  the  premium  or  other 


consideration  for  the  same  prior  to  the  loss. 
As  suggested,  there  were  other  matters  of 
defense  urged  by  the  appellee,  but  from  our 
view  of  the  case  a  recitation  of  same  are 
unnecessary.  A  jury  was  waived  and  the 
case  submitted  to  the  court  Judgment  was 
rendered  for .  the  appellee,  and  the  case  is 
here  on  conclusions  of  fact  and  law  by  the 
trial  court  accompanied  by  statemoit  of 
facts. 

From  the  evidence  adduced  the  trial  Judge 
concluded  as  facts  and  law  as  follows,  to 
wit:  "Tliat  H.  F.  Davis,  the  owner  of  tlie 
stock  of  goods  in  question,  requested  W.  A. 
Polk,  plaintiff,  to  obtain  the  insurance,  and 
that  Polk  requested  J.  G.  Bennett  to  obtain 
insurance  upon  the  stock  of  goods  in  ques- 
tion, and  that  in  pursuance  of  such  request 
said  Bennett  did  obtain  from  R.  T.  Malone, 
the  local  agent  of  defendant  comi>any  at  Dal- 
las, Tex.,  the  policy  sued  on  in  this  case. 
That  the  policy  was  Issued  by  Malone  on  tlie 
24th  day  of  October,  1911,  and  came  into  the 
hands  of  J.  G.  Bennett  either  by  mail  or 
personal  delivery;  the  evidence  not  disclos- 
ing by  wtiich  of  these  two  agencies  the  policy 
was  delivered.  That  at  the  time  said  policy 
was  delivered  to  or  came  into  possession  of 
said  Bennett  there  was  no  agreement  as  to 
what  time  premium  for  the  same  should  be 
paid,  and  that  no  mention  was  made  of  the 
time  when  the  premium  would  become  due. 
That  no  notice  of  acceptance  of  the  policy 
in  question  was  ever  communicated  to  de- 
fendant or  its  agent  prior  to  the  loss  by  fire. 
That  prior  to  the  loss  by  fire  Bennett  conunu- 
nicated  to  defendant  through  its  agent  that 
W.  A.  Polk  considered  the  rate  excessive, 
and  requested  the  defendant's  agent  to  see  if 
he  could  get  the  rate  reduced,  but  tliat  no 
further  communication  was  had  between  de- 
fendant or  its  agent  and  Polk  and  Bennett 
prior  to  thtj  loss  by  fire.  That  the  premium 
for  said  policy  was  not  paid  or  tendered  to 
defendant  or  its  agents  until  about  tliree 
weeks  alter  the  fire.  That  on  the  3d  of  No- 
vember, 1911,  plaintiff  paid  to  J.  G.  Bennett 
Co.  $50,  the  premium  called  for  in  said  pol- 
icy. That  about  three  weeks  before  the  Is- 
suance of  the  policy  in  question  M.  G.  Ran- 
ney,  general  agent  for  defendant  told  J.  6. 
Bennett  that  the  defendant  company  did  not 
want  any  of  its  policies  delivered  unless 
some  part  of  the  premium  was  paid  at  the 
time  of  delivery.  That  on  the  12th  day  of 
October,  1911,  W.  H.  Patrick,  president  of 
defendant  company,  by  letter  instructed  R. 
T.  Malone,  local  agent  at  Dallas,  that  all 
policies  should  be  paid  for  on  delivery  of 
same,  and  that  this  instruction  remains  in 
full  force  to  this  thne.  That  J.  G.  Bennett 
was  the  agent  for  the  insured  in  effecting 
the  policy,  and  in  everything  tliat  had  to  be 
done  in  consequence  of  it,  and  that  the 
knowledge  of  J.  G.  Bennett  Imparted  to  him 
by  M.  G.  Ranney,  that  the  policies  of  the  de- 
fendant  company   should   not   be   delivered 
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without  a  part  of  the  premium  paid  at  the 
time,  was  the  knowledge  of  the  insured,  and 
that  Insured  knew  that.  If  no  money  was 
paid  at  the  time  of  the  delivery  of  the  pol- 
icy, the  delivery  of  the  policy  was  unauthor- 
ized and  beyond  the  scope  of  the  authority 
of  the  person  delivering  same.  That  the  pre- 
mium of  the  policy  became  due  in  a  reason- 
able time,  and  the  same  was  not  paid  with- 
in a  reasonable  time,  and  by  the  terms  of  the 
by-laws  of  said  company  said  policy  was 
automatically  canceled.  That  the  policy  was 
never  accepted  by  the  Insured  or  any  one  for 
him  prior  to  the  loss,  and  tliat  the  insured, 
nor  any  one  for  him,  made  any  contract, 
binding  them,  or  either  of  them,  to  pay  tlie 
premium  to  defendant,  prior  to  the  loss." 

[1]  Thus  it  will  be  seen  that  the  trial  judge 
unequivocally  finds  as  matter  of  fact  tliat 
the  policy  of  Insurance  issued  I)y  appellee 
was  never  accepted  by  Davis,  the  insured,  or 
by  any  one  for  him,  prior  to  the  fire ;  nor  did 
Davis,  or  any  one  for  him,  ever  agree  to 
pay  ttie  premium  due  on  the  policy  before 
the  fire.  It  will  be  further  seen  from  the 
,  court's  finding  that  he  also  finds  as  matter 
of  fact  that  appellant  and  those  acting  for 
him  never  paid  the  premium  on  said  insur- 
ance policy,  and  that  appellant  knew  that  the 
delivery  of  the  policy  was  imauthorized  and 
beyond  the  scope  of  the  authority  of  the 
person  delivering  same,  and  that,  having  fail- 
ed to  pay  the  same,  said  policy  by  its  terms 
was  automatically  canceled.  It  will  not  be 
disputed,  of  course,  that  upon  the  basis  of 
the  related  facts  the  Judgment  as  entered  by 
the  trial  court  la  correct 

[2]  Appellant,  however,  challenges  both  the 
ooncloslons  of  fact  and  law  of  the  court  on 
these  matters,  and,  while  we  fail  to  find  in 
the  record  that  the  claimed  error  was  set 
out  in  a  motion  for  a  new  trial  In  order  that 
the  trial  court  might  have  opportunity  to 
correct  same,  we  have  nevertheless  read  the 
evidence  contained  in  the  statement  of  facts 
bearing  upon  the  facts  resolved  by  the  trial 
court  favorably  to  the  appellee,  and  we  think 
the  most  that  can  be  said  from  the  appel- 
lant's standpoint  is  that  the  evidence  Is  con- 
flicting, and  in  sudi  cases  the  appellate  court 
has  no  discretion,  since  the  findings  of  the 
court  upon  the  facts  are  entitled  to  as  much 
consideration  as  the  verdict  of  the  Jury,  and 
it  has  been  repeatedly  held  In  such  cases  that 
the  findings  of  the  trial  court  will  not  be 
reviewed  where  there  is  evidence  to  support 
them,  even  though  the  appellate  court  may 
have  reached  a  different  conclusion  from  the 
the  evidence.  The  rule  is  well  put  in  Wells 
V.  Yarbrough,  84  Tex.  664,  19  S.  W.  867, 
where  it  is  said:  "We  treat  such  findings 
like  we  do  the  verdict  of  a  jury,  and  the 
question  with  us  is  not  whether  they  are  sup- 
ported by  a  preponderance  of  the  evidence, 
but  it  is  whether  or  not  there  is  any  evidence 
to  support  them." 

So  It  will  be  seen  on  the  threshold  of  this 


appeal  we  are  compelled  to  affirm  same  upon 
the  facts  as  found  by  the  trial  court,  and 
for  that  reason  we  do  not  pass  npon  the  oth- 
er questions  assigned  in  the  brief,  since 
whether  they  constitute  error  or  not  is  im- 
material under  the  finding  of  the  trial  court 
tliat  the  policy  of  Insurance  had  never  been 
delivered  by  appellee  or  accepted  by  appel- 
lant 

The  judgment  of  the  lower  court  is  af- 
firmed. 


HENGY  T.  HENOY. 

(Court  of  CSvil  Appeals   of  Texas.     San  An- 
tonio.    Dec  11,  1912.) 

1.  PABVtrBBBHip  ({  68*)  — Real  Pbopkbtt  — 

MiSAFFBOPBIATION   OF  FlBM  FUNDS. 

Where  a  partner  incurs  a  debt  to  secure 
money  to  buy  land,  and  subsequently  pays  such 
debt  out  of  partnership  funds,  the  partnership 
does  not  thereby  acquire  any  claim  on  the  land. 
[Ed.  Note.— For  other  cases,  see  Partner- 
ship. Cent  Dig.  U  101-Ul ;   Dec.  Dig.  i  68.*1 

2.  Tbcsts    (S    41*)  —  Establishmsnt  —  Evi- 
dence—Burden  or  PaooF. 

A  party  seeking  to  establish  a  trust  in  liis 
favor  in  land  the  legal  title  to  which  is  in  an- 
other has  the  burden  of  proving  the  facts  nec- 
essary to  constitute  a  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  60;    Dec.  Dig.  i  41.*] 

a  PaBTNEBSHIP      (I      329*)  — I ACCOUNTINO — 
TKIAI^-lNSTBtJCnONS. 

Plaintiff  suing  for  a  partnership  settle- 
ment alleged  that  certain  land  was  purchased 
by  the  partnership,  it  having  been  agreed  that 
he  should  pay  one  lialf  of  the  purchase  money 
out  of  his  individual  funds,  and  that  defendant 
should  pay  the  other  half,  that  he  did  pay  one 
half  out  of  his  individual  funds,  and  that  de- 
fendant paid  the  other  half  at  first  through  a 
loan  and  later  out  of  partnership  proceeds  with- 
out plaintiff's  knowledge.  He  alleged  in  one 
place  that  he  was  the  owner  of  three-fourths 
of  the  lot  and  at  another  that  it  became  part- 
nership assets.  Defendant  denied  that  the 
land  was  so  purchased  and  claimed  it  as  bis 
individual  property.  Plaintiff  testified  that 
each  paid  one-half  of  the  purchase  price,  and 
that  the  partnership  afterwards  paid  each  of 
them  back.  The  court  charged  to  find  for  de- 
fendant unless  the  Jury  believed  plaintiff  paid 
one-half  of  the  purchase  money  individually,  in 
wliich  case  the;  should  find  that  he  was  the 
owner  of  an  undivided  one-half  interest  to 
which  plaintiff  excepted  on  the  ground  that  the 
real  issue  was  whether  the  property  was  bought 
for  the  partnership.  Held,  that  plaintiff  hav- 
ing made  the  specific  issue  and  testified-  that 
he  paid  half  the  purchase  money  individually, 
and  the  allegations  of  the  petition  being  con- 
tradictory, the  court  properly  submitted  the 
question  whether  he  did  so  pay  one-half  in- 
dividually as  being  the  most  specific  claim  as- 
serted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  if  782-786;    Dec  Dig.  {  329.*] 

4.  PABTNERsnip   (8   67*)  — Firm  Pbopebtt  — 
What  Constitutes. 

Where  a  partner  withdraws  money  from 
the  business  with  the  knowledge  and  consent  of 
his  copartner,  property  purchased  therewith  is 
not  partnership  property,  such  partner  )>eing 
merely  charged  with  the  money  so  withdrawn 
on  the  settlement  of  the  partnership  accounts; 
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but,  where  the  money  to  withdrawn  in  bod 
faith  and  without  the  knowledge  and  consent 
of  the  other  partner,  the  property  purchased 
therewith  is  firm  property,  especially  where 
SQch  partner  credits  the  firm  with  rents,  and 
charges  it  with  taxes  and  insurance  on  such 
property. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  t{  96-100 ;   Dec.  Dig.  i  67. •] 

6.  Tbial  (J  266*)— iNsTBUonows— Bbbob  Not 

Cubed. 

An  erroneous  charge  to  find  for  defendant, 
unless  certain  facts  existed,  was  affirmatively 
erroneous,  since  a  special  charge  to  find  for 
plaintiff  upon  other  fkcts  would  nave  been  con- 
tradictory thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  628-641;  Dec.  Dig.  S  256.*] 

6.  Tbiai,  (J  244*)  — IHSTBCOTIONS  — Undue 
Pbominence  of  Subject. 

On  a  partnership  accounting,  an  instruc- 
tion that  if  plaintiff  knew  of  proceedings  to 
condemn  land  claimed  by  him  to  have  beetf 
partnership  property,  and  bad  an  opportunity 
to  set  up  and  claim  his  rights  therein  and  did 
not,  these  facts  might  be  considered  in  deter- 
mining whether  the  land  was  partnership  prop- 
erty, was  improper;  there  being  no  claim  that 
these  facts  estopped  plaintiff,  since  the  court 
should  not  single  out  a  portion  of  the  evidence 
and  tell  the  jury  to  consider  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  577-581 ;   Dec.  Dig.  i  244.*] 

7.  Forcible  Entrt  and  Detaineb  ({  6*)  — 
Tbial  of  Title  ard'  Bight  of  Possession 
—Rents. 

On  a  partnership  accounting,  an  instruc- 
tion that  no  rents  of  lands  claimed  to  be  part- 
nership property  could  be  awarded  because  cer- 
tain judgments  in  forcible  entry  and  detainer 
cases  had  established  defendant's  right  thereto 
was  erroneous,  since  under  Sayles'  Ann.  Civ. 
St.  1897,  art.  2629,  providing  that  the  only  is- 
sue in  such  cases  shall  be  as  to  the  right  to 
actual  possession,  and  article  2642,  providing 
that  such  proceedings  shall  not  bar  an  action 
for  trespass,  damages,  waste,  rent,  or  mesne 
profits,  a  judgment  in  forcible  entry  and  de- 
tainer merely  disposes  of  the  right  of  posses- 
sion and  determines  nothing  concerning  the 
rents. 

[Ed.  Note.— For  other  cases,  see  Forcible  Ea- 
try  and  J>etainer,  Cent.  Dig.  §8  29-33;  Dec 
Dig.  8  6.*] 

8.  Pabtnership  (S  336*)  —  Accountino  — 
Tbial— Evidence. 

On  a  partnership  accounting,  where  plain- 
tiff claimed  that  land,  the  legal  title  to  which 
was  in  defendant,  was  partnership  property, 
while  defendant  claimed  that  he  purchased  it 
out  of  his  personal  funds,  and  that  part  of 
such  funds  had  previously  been  deposited  by 
him  in  a  bank,  the  exclusion  of  his  bank  ac- 
count, offered  for  the  purpose  of  showing  that 
he  made  no  such  deposit,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent.  Dig.  i  797 ;   Dec.  Dig.  i  330.*] 

0.  Partnbbship    (J    836*)  —  Accountino  — 

Tbiai^-Evidence. 

On  a  partnership  accounting  between  a 
father  and  son,  a  letter  written  to  the  son  by 
the  father  while  in  another  state,  giving  a  list 
of  his  properties  in  that  state,  with  their  val- 
ues, was  irrelevant,  not  being  relevant,  as 
claimed,  to  show  what  money  he  took  with  him 
to  that  state  or  what  had  been  sent  him. 

[Eid.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  797 ;    Dec.  Dig.  (  336.*] 


10.  Pabtnebship    (I    836*)  — AcoouHTiNa  — 

Tbial— Evidence. 

The  admission  of  such  letter  was  prejudi- 
cial error,  being  calculated  to  impress  the  jury 
with  the  idea  that  the  father,  having  consfaler- 
able  property  in  the  other  state,  conU  wdl 
afford  to  be  generous  to  the  son. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  797;   Dec  Dig.  |  336.*] 

11.  Tbial  ((  256*)— Inbtbuctiohs— Nbcebsitt 
of  Request  fob  Mobb  Specifio  Imsibdo- 

noNs. 

On  a  partnership  accounting,  plaintiff 
claimed  that  he  bought  defendanrs  -interest 
June  30,  1902,  and  formed  a  new  partnership 
with  him  February  14,  1903.  and  that  the  busi- 
ness between  those  dates  and  money  withdrawn 
by  him  belonged  to  him.  The  court  charged 
that  the  partnership  existing  Jane  30,  1902. 
was  presumed  to  exist  and  continue  unless  the 
jury  believed  from  the  evidence  that  it  was  dis- 
solved. Held,  that  the  instruction  was  oorrert 
as  far  as  It  went,  and  the  court's  failure  to 
submit  the  questions  whether  plaintiff  bought 
out  defendant  and  afterwards  formed  a  new 
partnership,  and  to  instruct  the  jury  if  they 
so  found  to  credit  each  partner  with  the  amount 
paid  in  on  the  formation  of  the  new  partner- 
ship, to  credit  plaintiff  with  the  profits  during 
the  time  intervening  between  the  dissolution 
and  the  formation  of  the  new  partnership,  and 
to  credit  defendant  with  wages  during  that  pe- 
riod, was  not  reversible  error,  in  the  absence 
of  a  request  for  the  submission  of  special  chan:p«. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  n  628-641 ;   Dec.  Dig.  i  266.*] 

12.  Tbial  (g  34S*)— Special  Intebbogatobies 

— POWEB  AND    DUTT  OF    COUBT. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
1328,  providing  that  verdicts  are  either  general 
or  special,  and  article  1333,  providing  that  tlie 
jury  shall  render  a  general  or  special  verdict 
as  directed  by  the  court  at  the  request  of  a 
party  and  the  verdict  shall  comprehend  the 
whole  issue  or  all  of  tiie  issues  submitted,  the 
court  should  not  so  submit  the  case  as  that 
the  verdict  may  be  part  general  and  part  spe- 
cial, and  hence,  where  it  had  decided  not  to 
submit  the  case  on  special  issues,  the  refusal 
to  submit  two  special  issues  requested  by  plain- 
tiff was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cast 
Dig.  {  822;    Dec.  Dig.  {  348.*] 

13.  Appbal  and  Ebbob  (|  1064*)— Habxless 
Ebbob  —  Genebal  and  Spkciai.  Inbtkuc- 
noNs. 

The  trial  court  in  its  charge  recited  that 

it  submitted  the  case  upon  spedal  charges  pre- 
sented to  it,  but  did  not  recite  which  side  pre- 
sented them,  and  then  instructed  the  jury  in  a 
general  charge  embracing  the  issue  presumably 
covered  by  the  special  charge.  Held,  that  plain- 
tiff could  not  have  been  injured  by  the  recital 
that  the  case  was  submitted  on  special  charges, 
although  such  special  charges  were  presented 
by  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4219.  4221-4224;  Deix 
Dig.  S  1064.*] 

14.  Tbial    (J    256*)  — Instbuctions— Omm- 

BIONS. 

The  failure  of  the  trial  court  in  its  charge 
to  apply  all  of  the  law  applicable  to  the  case 
should  have  been  cured  by  offering  special 
charges. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-841 ;    Dec.  Dig.  }  256.*] 
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15.  Tbial  (I  849*)— Sfboiai,  Intkbbooatobikb 
— SuBmsaioN— DiscBxnoN. 

Under  Saylea'  Ann.  Civ.  St.  1897.  art. 
1333,  as  amended  by  Acts  26th  Leg.  c.  Ill,  pro- 
viding that  the  jury  shall  render  a  general  or 
special  verdict  as  directed  by  the  coart,  which 
shall  comprehend  the  whole  issue  or  all  the  is- 
sues submitted  to  them,  and  that  a  case  shall 
not  be  submitted  on  special  issues  unless  one 
or  all  parties  request  such  submission,  the  sub- 
mission of  the  case  on  special  issues  is  in  the 
discretion  of  tJie  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  823-827 ;   Dec  Dig.  S  349.*] 

16.  PABTNKBSHIP       (I       342*)  —  ACCOUNTIKQ — 

Reference — Refobt. 

On' a  partnership  accounting,  where  there 
was  a  dispute  as  to  the  date  when  the  partner- 
ship commenced,  an  auditor,  having  no  power 
to  pass  upon  this  question,  properly  reported 
the  amount  due  each  of  the  partners  on  each  of 
the  different  theories  concerning  such  date. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  n  810,  812;   Dec.  Dig.  {  342.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  F.  J.  Hengy  against  Louis  Hen- 
gy.  From  the  Judgment,  plaintiff  appeals. 
Reversed  and.  remanded. 

Charles  F.  Clint,  Chilton  &  Chilton,  and 
Plowman  &  Plowman,  all  of  Dallas,  for  ap- 
pellant   Jeff  Word,  of  Dallas,  for  appellee. 

MOURSDND,  J.  On  June  9,  1906,  P.  J. 
Hengy  sued  his  son,  Louis  Hengy,  for  the  set- 
tlement of  a  partnership  in  the  Junlx  busi- 
ness, which  be  alleged  had  been  formed  be- 
tween them  on  February  14,  1903.  Among 
other  matters,  he  alleged  that  a  lot,  known 
as  the  Bessard  lot,  was  purchased  by  the 
partnership  of  P.  J.  Hengy  &  Son  for  |2,000, 
it  having  been  agreed  that  plaintiff,  out  of 
his  individual  funds,  -should  pay  one  half  of 
the  purchase  money,  and  that  the  defendant 
should  pay  the  other  half;  that  plaintiff  paid 
his  half  (11,000)  out  of  his  individual  funds, 
and  defendant  paid  for  the  remaining  half, 
first  through  a  loan,  and  finally  out  of  part- 
nership proceeds,  of  which  latter  fact  plain- 
tiff remained  in  ignorance  until  long  after 
the  payment  by  defendant  of  his  half  of  said 
purchase  money;  that  defendant  fraudulent- 
ly, without  plaintiff's  Imowledge,  toolc  the 
deed  In  his  own  name ;  that  the  lot  was  used 
as  partnership  property,  and  It  was  agreed 
that  same  should  be  bought  for  the  partner- 
ship. It  was  further  alleged  that  plaintiff 
left  for  Idaho  shortly  after  the  formation  of 
the  partnership  and  remained  there,  with 
short  intervals,  until  shortly  before  the  bring- 
ing of  this  suit;  that  about  March  22,  1905, 
while  plaintiff  was  absent  in  Idaho,  defend- 
ant also  purchased  with  the  proceeds  and 
money  of  the  partnership  business  a  lot 
known  as  the  Becker  lot,  ^for  $2,350.25  cash, 
but,  without  plalntifTs  knowledge  and  with 
Intent  to  defraud  him,  took  the  title  in  his 
own  name,  of  which  fact  plaintiff  remained  in 
ignorance  until  Just  before  the  institution  of 
this  salt;   that  defendant  acknowledged  said 


lot  to  be  partnership  property.  It  was  far- 
ther alleged  that  defendant  appropriated  to 
his  own  use  |2,600  paid  fbr  portions  of  said 
lots  in  a  condemnation  proceeding,  also  other 
moneys  and  effects  amounting  to  $9,045,  and 
collected  $1,587.97  on  acoonnt  of  the  partner- 
ship, which  he  did  not  account  tor,  also  $1,- 
350  rent  for  part  of  the  Bessard  lot  and 
$1,441  rent  for  part  of  the  Becker  lot  He 
further  alleged  that  there  was  on  hand  a 
stock  of  Junk  worth  $750  and  a  deposit  in 
the  National  Bank  of  Commerce  of  $5,275.94. 
Plaintiff  set  out  the  sums  claimed  by  him, 
prayed  for  settlement  of  the  partnership's 
affairs,  that  he  recover  Judgment  for  the 
sums  sued  for,  and  that  his  partnership  in- 
terest in  the  two  lots  be  awarded  him. 

Defendant  denied  the  partnership  as  set 
up  in  plaintiff's  petition,  alleging  that  he  was 
by  his  father  associated  with  him  In  the  Junk 
business  in  July,  1895,  without  any  agree- 
ment as  to  terms  of  the  partnership,  and 
about  May  1,  1899,  they  agreed  on  the  terms 
of  the  partnership  which  terms  were  set  out, 
but  are  not  necessary  to  be  mentioned  here; 
that  on  August  27,  1900,  plalntifTs  wife  sued 
for  divorce  and  partition  of  community  prop- 
erty, making  defendant  a  party  to  the  suit; 
that  about  March,  1902,  plaintiff  caused  an 
accounting  to  be  had  in  said  suit  between 
himself  and  defendant  in  regard  to  the  firm 
property,  in  which  it  was  determined  that 
the  assets  consisted  of  $2,471.62,  of  which 
plaintiff  was  entitled  to  $836.16,  and  defend- 
ant to  $1,635.46;  that  said  Judgment  deter- 
mined the  existence  of  a  partnership  between 
them.  He  further  alleged  the  various 
amounts  paid  in,  profits  made,  amounts  paid 
out,  etc.,  and  claimed  the  two  lots  as  his 
exclusive  property,  alleging  they  were  paid 
for  with  his  own  money. 

Plaintiff  fileu  supplemental  petition,  in 
which,  after  denying  the  partnership  as  al- 
leged by 'defendant,  and  other  allegations,  he 
pleaded  that  the  Judgment  In  the  divorce 
suit  was  an  accommodation  Judgment;  that, 
at  the  solicitation  of  defendant  and  in  pursu- 
ance of  his  advice  to  the  effect  that  it  was 
necessary  in  order  to  keep  the  business  from 
being  destroyed  by  reason  of  Mrs.  Hengy's 
suit,  he  agreed  that  defendant  should  claim 
to  be  a  partner;  that  in  oraer  to  clear  up 
said  Judgment  in  the  divorce  suit  he  paid  de- 
fendant $500  about  October,  1902,  in  full  and 
final  settlement  of  the  supposed  partnership, 
interest,  and  Judgment 

The  trial  resulted  in  a  verdict  and  Judg- 
ment awarding  defendant  the  two  lots  and 
$836.39  of  the  money  in  the  National  Bank 
of  Commerce,  and  plaintiff  $3,699.55  of  said 
money. 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred,  at  the  instance  of  appellee. 
In  charging  the  Jnry,  in  relation  to  the  Bes- 
sard lot,  as  follows:  'You  will  find  by  your 
verdict  that  this  lot  is  the  property  of  the 
defendant,  unless  you  believe  from  the  evi- 
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dence  that  the  plaintiff  paid  with  his  individ- 
nal  money  one  half  of  the  purchase  money,  in 
which  event  you  will  find  by  your  verdict  that 
plaintiff  owns  an  undivided  one  half  interest 
of  said  lot,  and  the  defendant  the  other  half 
— ^In  that,  as  disclosed  by  the  evidence,  plain- 
tiff did  not  contend  that  he  paid  ont  of  his 
ludividoal  funds  one-half  of  the  purchase 
money  of  said  lot,  but  that  said  lot  was 
bought  with  the  partnership  funds  of  F.  J. 
Hengy  dc  Son,  for  partnership  purposes,  and 
was  necessary  to  be  used  by  said  partnership 
in  the  conduct  of  its  business,  and  was  so 
used,  and  in  that  although  appellant  did  con- 
tend that  he  paid  out,  out  of  his  individual 
funds,  one-half  of  the  purchase  money  of 
said  lot,  and  the  Jury  may  have  believed  to 
the  contrary,  yet,  if  appellant's  one-half  of 
the  purchase  money  of  said  lot  or  appellee's 
one-half  thereof,  or  the  whole  thereof,  was 
paid  out  of  the  partnership  funds,  and  said 
lot  bought  and  used  for  partnership  pur- 
poses, as  the  great  preponderance  of  the  tes- 
timony in  this  case  shows,  still,  under  said 
charge,  the  Jury  would  nevertheless  be  bound 
to  find  that  said  lot  belonged  to  the  appellee, 
as  will  more  fully  appear  from  the  court's 
charge  and  the  pleading  and  evidence  in  this 
case."  The  proposition  made  imder  the  as- 
signment is  as  follows:  "The  conrt  erred  in 
Instructing  the  Jury  that  they  will  find  that 
the  Bessard  lot  (lot  6)  Is  the  property  of  de- 
fendant, unless  they  believe  from  the  evi- 
dence that  the  plaintiff  paid  with  his  individ- 
ual money  one-half  the  purchase  money." 

In  the  treatment  of  this  assignment  we 
are  not  favored  with  any  clear  statement  of 
what  appellant  thinks  should  have  been 
charged  by  the  court  The  Issues  made  by 
the  pleadings,  if  supported  by  evidoice, 
should  be  submitted.  In  this  case  plaintiff's 
allegations  are  rather  contradictory  in  so 
far  as  they  relate  to  the  Bessard  lot.  He 
alleges  that  said  lot  was  purchased- by  F.  J. 
Hengy  &  Son,  "it  having  been  agreed  that 
plaintiff,  out  of  his  individual  funds,  should 
pay  one  half  the  purchase  money  for  said  lot, 
and  that  defendant,  by  loan  or  otherwise, 
should  pay  for  the  other  half  of  saia  lot,  and 
plaintiff  paid  his  one  half  thereof,  or  $1,000, 
out  of  his  individual  funds,  and  the  defend- 
ant paid  for  the  remaining  half  thereof, 
$1,000,  first  through  a  loan,  and  finally  out 
of  the  proceeds  of  said  partnership  and  mon- 
ey belonging  to  said  partnership."  He  fur- 
ther alleged  that  he  remained  in  ignorance 
of  the  latter  fact  until  long  after  defendant 
paid  his  half  of  the  purchase  money,  and 
also  of  the  fact  that  defendant  tootc  the  deed 
in  his  own  name  Instead  of  that  of  F.  J. 
Hengy  &  Son,  or  to  plaintiff  and  defendant, 
as  it  was  agreed  it  should  be,  and  that  said 
act  was  fraudulent.  He  further  alleged  that 
it  was  agreed  that  said  lot  should  become 
partnership  property  and  be  used  as  such, 
and  that  It  was  in  fact  treated  as  partner- 
ship property  by  defendant  until  Just  before 
the  filing  of  the  suit.    At  one  place  he  al- 


leged be  was  the  owner  of  three-foartba  of 

the  lot,  and  at  another  that  It  became  part- 
nership assets.  Defendant  denied  that  the 
lot  was  purchased  with  the  money  of  F.  3. 
Hengy  or  the  firm  of  F.  J.  Hengy  &  Son,  or 
for  the  partnership,  and  claimed  same  as  his 
individual  property.  Plaintiff  testified  posi- 
tively that  each  paid  his  half  of  the  purchase 
price  of  the  lot,  and  that  the  partnosbip 
afterwards  paid  eadi  ot  them  back.  The 
deed  to  the  lot  was  delivered  and  recorded 
on  January  17,  1903.  Plaintiff  alleged  and 
testified  that  no  partnership  existed  at  that 
time,  but  that  same  was  formed  on  February 
14,  1903. 

[1]  The  fact  that  defendant  used  firm 
funds  to  pay  a  debt  incurred  by  Iilm  to  se- 
cure money  to  pay  for  half  the  lot  would  not 
give  the  partnership  any  claim  upon  the  lot, 
and  under  plaintifTs  pleading  the  conrt  was 
correct  In  assuming  that  under  any  theory 
which  might  be  advanced  defendant  was  at 
least  entitled  to  a  half  Interest  in  the  lot 

[2]  Now,  as  to  the  other  half,  each  of  the 
parties  claimed  be  paid  for  it  out  of  his  In- 
dividual means.  The  legal  title  being  In  de- 
fendant, the  conrt  was  correct  in  placing  the 
burden  of  proof  on  plaintiff  to  ingraft  a 
trust  upon  such  title.  Baylor  v.  Hopf,  SI 
Tex.  641,  17  S.  W.  230. 

The  charge  precluded  plaintiff  from  recov- 
ering unless  the  Jury  found  he  had  paid  half 
of  the  purchase  money  individually.  Appel- 
lant argues  that  the  all^ation  that  plaintiff 
paid  half  of  the  purchase  money  ont  of  his 
individual  property  was  an  unnecessary  al- 
legation, and  that  the  real  issue  was  whether 
the  property  was  bought  for  tbe  partnership, 
and  whether  the  deed  was  to  be  taken  in  the 
partnership  name  and  the  property  used  for 
partnership  purposes,  ana  that  whatever 
money  defoidant  invested  he  would  be  enti- 
tled to  recover  from  the  firm  upon  an  ac- 
counting. 

[3]  Plaintiff  having  made  the  specific  Is- 
sue and  testified  that  he  paid  hal^  the  pur- 
chase money  individually,  we  fail  to  see  how 
the  court  could  Ignore  such  Issue  without 
subjecting  the  charge  to  Just  criticism.  Had 
he  instructed  the  Jury  to  find  for  defendant 
unless  they  found  that  an  agreement  bad 
been  made  to  buy  the  property  for  the  part- 
nership, etc.,  he  would  have  had  to  instroct 
the  Jury  that  half  was  paid  ont  of  defendant's 
individual  property,  and  to  require  a  flnding 
whether  plaintiff  paid  for  the  other  half  out 
of  his  individual  property  or  whether  such 
half  was  paid  for  by  defendant  out  of  his 
individual  property.  Unless  the  Jury  deto'- 
mlned  this  question,  they  would  not  know 
how  to  arrive  at  a  settlement  between  the 
partners.  However,  for  the  conrt  to  even 
submit  the  questldn  of  the  other  half  being 
paid  for  with  Individual  funds  of  defendant 
would  have  constituted  an  intimation  that 
the  court  considered  it  doubtful  whether  the 
evidence  sustained  plalntUTs  positive  alli>ga- 
tlou  that  be  paid  such  half  out  of  his  In- 
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dividual  fnnds.  Under  the  contradictory  al- 
legations of  tbe  petition,  we  conclude  the 
court  had  the  right  to  submit  the  allegation 
that  plaintiff  paid  half  out  of  his  individual 
means  as  being  the  most  specific  claim  as- 
serted, and  that  plaintiff  cannot  be  heard  to 
complain  of  this  portion  of  the  charge. 

[4]  The  second  assignment  reads  as  fol- 
lows: "The  court  erred,  at  the  Instance  of 
appellee,  in  charging  the  Jury  In  relation  to 
the  ownership  of  the  Becicer  lot,  as  follows: 
'You  will  therefore  find  by  your  verdict  that 
this  lot  is  the  individual  property  of  the 
defendant,  Louis  Hengy,  unless  you  believe 
from  the  evidence  that  et  the  time  of  the 
purchase  of  said  lot  by  defendant  he  bought 
It  for  the  partnership  of  F.  J.  Hengy  &  Son.' 
And  also  as  follows:  'You  are  charged  that, 
as  between  partners,  when  one  partner  draws 
money  out  of  the  firm  for  his  individual  use, 
then  the  property  purchased  with  said  part- 
nership money  Is  not  the  property  of  the 
firm,  but  that  It  Is  the  property  of  the  In- 
dividual partner  so  purchasing  it,  and  he 
should  be  charged  with  said  money  so  drawn 
out  in  a  settlement  of  the  partnership  busi- 
ness or  accounts' — In  that,  as  a  matter  of 
law,  if  said  lot  was  bought  with  partnership 
funds  for  F.  J.  Hengy  &  Son,  said  partner- 
ship would  have  a  resulting  trust  interest 
therein,  and  the  dominant  or  superior  title 
thereto  and  said  lot  would  therefore  belong 
to  said  partnership.  And  the  great  prepond- 
erance of  evidence  In  this  case  shows  that 
said  lot  was  bought  and  paid  for  out  of  the 
partnership  funds  of  said  firm,  without  tbe 
Ifuowledge  or  consent  of  appellant:  that  Is 
to  say,  appellee,  in  the  absence  of  appellant 
from  the  state,  from  time  to  time  drew  out 
of  the  partnership  funds  $2,817,  and  placed 
the  same  to  his  personal  credit  in  the  Na- 
tional Banlc  of  Commerce,  and  with  $2,530  of 
said  money  paid  for  said  lot  Said  latter 
charge  is  erroneous  In  that  the  appellant  dur- 
ing practically  the  three  years  of  the  exist- 
ence of  said  partnership,  and  at  the  time  of 
the  purchase  of  said  lot,  was  absent  from  the 
state  of  Texas,  and  appellee  had  exclusive 
management  and  control  of  the  business,  and 
said  purchase  of  said  lot  having  been  made 
with  the  partnership  funds,  and  the  rents 
end  expenses  thereof  having  been  paid  in  and 
charged  to  the  fund  belonging  to  It,  and  in 
that  said  charges  precluded  tbe  Jury  from 
rendering  any  other  verdict  than  that  the 
Bessard  and  Becicer  lots  belonged  to  defend- 
ant, and  in  that,  assuming  that  said  lot  be- 
longed to  appellee  and  was  purcliased  by  bor- 
rowed money  from  the  firm,  said  charge  is 
defective  in  omitting  to  charge  appellee  with 
Interest  on  said  money  from  the  date  he  bor- 
rowed same,  as  will  more  fully  appear  from 
the  court's  charge  and  the  pleading  and  evi- 
dence in  this  case." 

Appellant  contends  that  the  charge  is  af- 
firmatively erroneous  in  precluding  plaintiff 
from  any  share  In  the  Becicer  lot  unless  tbe 


same  was  bought  ft>r  the  partnership.  This 
contention  Is  correct  The  charge  announces 
the  correct  rule  If  a  partner  purchases  prop- 
erty for  himself  with  partnership  funds  with 
the  knowledge  and  consent  of  his  partner, 
but  a  different  rule  applies  Where  he  acts  in 
bad  faith  and  uses  the  firm  money  without 
the  Icnowledge  and  consent  of  his  partner. 

The  following  rule  Is  quoted  In  Cyc.  vol. 
30,  p.  429,  note  28,  as  announced  in  Hunt  v. 
B^ison,  2  Humph.  (Tenn.)  459:  "Where  a 
partner  withdraws  the  funds  of  the  firm,  and 
applies  th^n.  to  the  purchase  of  realty,  tak- 
ing title  In  his  own  name,  and  for  his  own 
benefit,  without  the  consent  of  his  copartners, 
such  realty  will  be  deemed  in  equity  partner- 
ship property  for  the  payment  of  the  debts 
of  the  partnership."  We  have  been  unable 
to  procure  this  case,  but  Oie  above  doctrine 
meets  our  approval.  "The  partners  owe  to 
each  other  the  most  scrupulous  good  faith." 
Bates  on  Partnership,  vol.  1,  {  303.  We  are 
of  the  opinion  that  when  a  partner  has  pur- 
cliased  real  estate  with  partnership  assets, 
but  hi  his  own  name,  without  the  knowledge 
or  consent  of  his  copartner,  and  reports  it 
to  his  copartner  as  firm  property  directly,  or 
indirectly,  by  crediting  the  firm  with  rents 
and  charging  it  with  taxes  and  insurance, 
he  cannot  afterwards  be  heard  to  deny  that 
the  property  purchased  Is  in  fact  partnerslilp 
proper^;  nor  would  it  be  necessary  that  the 
property  so  purchased  be  used  for  partner- 
ship purposes. 

[6]  As  the  charge  required  a  finding  for 
defendant  unless  they  found  certain  facts  to 
exist  a  special  charge  providing  for  a  finding 
for  plaintiff  upon  other  facts  would  have 
been  contradictory  of  the  charge  complained 
of.  The  charge  therefore  was  affirmatively 
erroneous.  Gibson  &  Cunningham  v.  Purlfoy, 
56  Tex.  Civ.  App.  379,  120  S.  W.  1047 ;  Epp- 
stein  V.  Thomas,  16  Tex.  Civ.  App.  619,  44 
S.  W.  893 ;  Chamblee  v.  Tarbox,  27  Tex.  147, 
84  Am.  Dec.  614 ;  Boettler  v.  Tumllnson,  77 
S.  W.  820;  Johnston  v.  Johnston,  67  S.  W. 
123 ;  Thompson  v.  Hallway,  48  Tex.  Civ.  App. 
284,  106  S.  W.  913;  Building  Co.  v.  Jones. 
94  Tex.  500,  02  S.  W.  741;  Scott  v.  Railway 
Co.,  93  Tex.  621,  57  S.  W.  801;  Sauer  v. 
Ycltmann,  149  S.  W.  706.  The  assignment  is 
therefore  sustained. 

[I]  Tbe  third  assignment  complains  of  the 
following  portion  of  the  court's  charge: 
"The  court  erred,  at  the  Instance  of  the  ap- 
pellee, in  charging  the  Jury  as  follows:  'If 
you  find  from  tbe  evidence  that  plaintiff 
knew  of  the  condemnation  proceedings  by  the 
Missouri,  Kansas  &  Texas  Railway  Company 
against  the  defendant  and  his  wife  for  a  part 
of  the  Bessard  lot  and  a  part  of  the  Becker 
lot,  and  plaintiff  had  an  opportunity  to  set 
up  and  claim  his  rights  and  interest  In  said 
lots,  which  he  now  claims  in  this  suit  end 
he  did  not  set  up  and  claim  any  right  or  in- 
terest in  said  lots,  in  said  condemnation  pro- 
ceedings, then  these  facts  are  circumstances 
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which  the  Jury  may  consider  In  determining 
whether  said  lots  are  partnership  property 
or  not' — In  that  said  charge  was  applicable 
to  no  Issne  of  fiict,  and  In  that  said  charge 
is  upon  the  weight  of  the  evidence,  and  In 
that  said  charge  gave  undne  prominence  to 
the  fact  therein  referred  to,  even  If  true, 
by  singling  out  from  amongst  all  other  facts 
in  this  case  that  one  fact  and  charging  the 
Jury  and  placed  undue  stress  thereupon,  and 
In  that  it  appears  from  the  evidence  the  suit 
referred  to  in  said  charge  was  by  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  dis- 
missed and  another  suit  brought  by  said 
company  not  only  against  appellee  and  his 
wife,  but  also  against  appellant,  alleging  all 
of  them  to  be  the  owners  of  said  lots,  and  In 
that  said  charge,  as  a  matter  of  law,  is  erro- 
neous as  appellant  was  not  called  upon,  al- 
though he  may  hare  had  an  opi)ortunity  so 
to  do  to  set  up  and  claim  his  rights  and  In- 
terest in  said  lots  in  said  condemnation  pro- 
ceedings as  the  tribunal  in  which  the  same 
pended  had  no  jurisdiction  to  determine  the 
respective  rights  of  appellant  and  appellee 
to  the  title  to  said  lots,  or  either  of  them, 
and  in  that  the  mere  silence  or  Inactivity  of 
a  person,  unless  called  upon  to  speak  or  act 
with  reference  to  his  property  rights,  are  not 
per  se  any  evidence  whatever  as  to  whether 
said  property  belonged  to  him  or  not,  or  to 
said  partnership  or  not,  as  charged  by  the 
court,  and  In  that  said  charge  strongly  tend- 
ed to  Induce  and  persuade  the  Jury  In  pass- 
ing upon  other  Issues  In  this  oase,  especially 
as  to  the  title  to  said  lots,  and  the  $2,500 
damages  awarded  against  the  railroad  com- 
pany, and  to  Ignore  all  of  the  evidence  as  to 
the  partnership  ownership  thereof,  and  to 
award  the  same  to  appellee,  and  to  otherwise 
discredit  all  of  the  evidence  and  all  other 
contentions  of  appellant  in  this  case,  as  will 
more  fully  appear  from  the  court's  charge 
and  the  pleading  and  evidence." 

No  contention  is  made  that  the  facts  men- 
tioned in  the  charge.  If  found  to  exist,  would 
estop  plaintiff  from  setting  up  his  claim  to 
the  lots,  nor  does  the  court  so  charge,  but 
instructs  the  Jury  to  consider  such  evidence. 
It  is  Improper  for  the  court  to  single  out  a 
portion  of  the  evidence  and  Instruct  the  Jury 
to  consider  same,  because  it  gives  undue 
prominence  thereto,  and  Is  calculated  to  lead 
the  Jury  to  believe  that  the  court  considers 
it  of  special  weight  Dupree  &  McCutchan 
V.  Railway  Oo.,  96  S.  W.  647;  Western  Un- 
ion Tel.  Co.  V.  Campbell,  41  Tex.  Civ.  App. 
204,  91  S.  W.  316;  Western  Union  Co.  v. 
Burgess,  56  S.  W.  237;  Mitchell  v.  Mitchell, 
80  Tex.  101, 15  S.  W.  705 ;  Railway  v.  Kutac, 
76  Tex.  478,  13  S.  W.  327;  Louisiana  & 
Texas  Lumber  Co.  t.  Stewart,  148  S.  W. 
1193.    The  assignment  is  sustained. 

[7]  The  fourth  assignment  complains  of 
the  following  charge,  given  at  the  request  of 
appellee:  "The  court  erred,  at  the  instance 
of  appellee,  In  charging  the  jury  as  follows : 


'Ton  are  Inatmeted  that.  If  the  judgments 
of  the  justice  court  and  the  (county)  court  of 
Dallas  county.  In  evidence  before  you,  have 
established  the  rlg^t  of  the  defendant,  Louis 
Hengy,  to  the  possession  of  the  lots  known 
as  the  Bessard  lot  and  the  Becker  lot,  no 
verdict  for  any  rents  against  him  can  be  r«i- 
dered  by  you' — In  that  Judgments  In  a  jus- 
tice court  involving  the  mere  question  of  pos- 
session of  lots,  the  question  of  title,  and  roit 
Incident  thereto,  could  not  and  were  not  in- 
volved, nor  were  said  judgments  in  evidence 
as  to  who  owned  the  same,  and  did  not  and 
could  not  operate  to  prevent  the  party  hav- 
ing title  to  said  lots  from  suing  for  the  re- 
covery of  said  lots,  and  in  connection  there- 
with, as  a  matter  of  course,  the  rents  due 
thereon;  It  appearing  from  tlie  undisputed 
evidence  that  the  appellee  had  collected  and 
appropriated  to  his  own  use  and  benefit.  In 
the  way  of  rents  from  said  lots,  over  $2,000, 
which,  under  the  above  charge,  the  Jury  was 
absolutely  precluded  from  considering  and 
awarding  to  said  partnership  in  the  event  It 
found  from  the  evidence  that  said  lots  or  ei- 
ther of  them  belonged  to  said  partnership, 
and  in  that  said  cases  In  the  Justice  court 
did  not  Involve  the  rights  of  P.  J.  Hengy  & 
Son,  but  were  between  Louis  Hengy  on  the 
one  side  and  F.  J.  Hengy  on  the  other,  as 
individuals,  and  could  not  in  any  wise  pre- 
clude said  partnership  of  any  of  its  rights  ei- 
ther to  said  lots  or  the  rent  thereof,  as  will 
more  fully  appear  from  the  court's  charge 
and  the  pleading  and  evidence  in  this  case." 

It  appears  that  appellee  sued  appellant  for 
$76.00  rent  for  Becker  lot  for  several  months, 
and  recovered  judgment  for  the  amount. 
Said  Judgment  was  conclusive  between  the 
parties  as  to  the  rents  for  the  period  cover- 
ed by  the  suit  The  other  cases  were  all  for- 
cible entry  and  detainer  cases,  in  which  char- 
acter of  cases  a  judgment  does  not  settle  any- 
thing concerning  rents.  It  merely  disposes 
of  the  right  of  possession,  and  the  peaceable 
possession  is  sufficient  basis  for  recovery; 
but  it  does  not  preclude  the  other  party  from 
going  Into  the  district  court  and  litigating 
the  title  and  in  connection  therewith  suing 
for  rents  or  mesne  profits.  Articles  2629  and 
2542,  Anno  Civ.  Statutes  (Sayles);  House 
V.  Reavls,  89  Tex.  634,  35  S.  W.  1063.  The 
only  exception  permitting  a  suit  for  rents 
in  connection  with  one  for  forcible  entry  and 
detainer  was  made  by  the  Thirty-Second  Leg- 
islature In  favor  of  landlords  as  against  their 
tenants,  where  the  rents  claimed  are  in  such 
amount  as  the  justice  court  would  have  juris- 
diction of.  See  chapter  21,  Acts  32d  Leg. 
The  assignment  Is  sustained. 

[I]  The  fifth  assignment  la  as  follows: 
"The  court  erred  In  refusing  to  admit  in  ev- 
idence the  personal  bank  account  of  the  ap- 
pellee for  the  years  1S99  and  1000,  down  to 
June  30,  1902,  In  that  am)ellee  had  testified 
that  he  paid  out  of  bis  personal  funds '$1,000 
as  purchase  money  on  the  Bessard  lot,  and 
that  part  of  said  $1,000   was   money   be 
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brought  from  Denlson  In  1899,  and  then  de- 
posited In  the  American  National  Bank  of 
Dallas,  to  his  personal  credit ;  but  hia  bank  ac- 
count, qffered  in  evidence  as  aforesaid,  show- 
ed that  be  made  no  such  deposit  during  the 
year  1899,  and  made  none  until  May,  1900, 
and  then  only  in  the  sum  of  $15.  The  court's 
only  reason  for  rejecting  said  evidence  was 
that  the  Judgment  of  June  30,  1902,  preclud- 
ed any  investigation  into  the  appellee's  or 
appellant's  or  partnership  account  anterior 
thereto,  whereas  tn  law  said  Judgment  relat- 
ed alone  to  a  settlement  and  the  status  of 
said  partnership  down  to  June  30,  100*2, 
and  bad  absolutely  nothing  to  do  with  and 
in  no  wise  interfered  with  an  inquiry  into 
where  and  when  and  how  the  appellee  got 
the  $1,000  which  he  claimed  to  have  paid  out 
of  bis  personal  money  on  the  purchase  price 
of  said  Bessard  lot.  Appellant  denies  that 
ai^Uee  paid  any  part  of  the  purchase  mon- 
ey on  said  lot  out  of  his  personal  funds  and 
contended  that  all  of  the  purchase  money 
came  out  of  the  partnership  funds." 

This  assignment  is  sustained.  This  testi- 
mony was  clearly  admissible  for  the  purpose 
for  which  offered. 

[9,10]  The  sixth  assignment  complains  of 
the  admission,  over  appellant's  objection,  of 
a  letter  from  him  to  appellee,  dated  March 
24,  1905,  in  which  be  gave  a  list  of  his  prop- 
erties in  Idaho,  with  their  values,  showing 
that  he  had  $26,675  worth  of  property  in 
Idaho. 

We  fall  to  see  tbe  relevancy  of  this  evi- 
dence. It  certainly  is  not  relevant  for  the 
the  purpose  of  showing  (as  contended  by  ap- 
pellee) what  money  F.  J.  Hengy  took  with 
him  to  Idaho,  or  what  had  been  sent  him.  It 
could  only  show  that  appellant  had  consid- 
erable property  at  the  time  tbe  letter  was 
written,  and  was  prejudicial,  in  that  it  was 
calculated  to  impress  the  Jury  with  the  idea 
that  appellant  could  well  afford  to  be  gener- 
ous to  his  son  and  let  him  have  what  he 
claimed.  M.,  K.  &  T.  Ry.  v.  Hannig,  91 
Tex.  347,  43  S.  W.  608;  Railway  v.  Levy, 
59  Tex.  542,  46  Am.  Rep.  269 ;  13  Cye  211. 
We  sustain  the  assignment 

[11]  The  seventh  assignment  is  as  follows : 
"The  boxtrt  erred  in  refusing  to  submit  appel- 
lant's special  issues  1  and  2,  relating  to 
how  many  partnerships  existed  between  ap- 
pellant and  appellee  and  the  date  of  the  be- 
ginning and  end  of  the  same,  and  in  refusing 
and  failing  to  submit  in  its  general  charge 
tbe  law  applicable  to  the  formation  and  dis- 
solution of  the  partnership,  in  that  the  evi- 
dence discloses,  and  appellant  contended,  that 
the  first  partnership  was  dissolved  by  opera- 
tion of  law  and  by  agreement  on  June  30, 
1902,  and  the  second  partnership  was 
formed  on  February  14,  1903,  and  that  be- 
tween June  30,  1902,  and  February  14,  1903, 
the  business  of  said  concern  belonged  to  ap- 
pellant, and  that  the  $3,000  or  $4,000  drawn 
by  appellant  out  of  said  business  during  said 
time  belonged  personally  to  him,  and  not,  as 


claimed  by  appellee,  to  both  of  them  Jointly." 

The  pnly  allusion  in  the  charge  to  the  mat- 
ter of  dissolution  of  the  partnership  formed 
June  30,  1902,  Is  the  foUowlng:  "The  Jury 
is  instructed  that  the  partnership  adjudged 
to  exist  between  plaintiff  and  defendant  by 
the  Judgments  of  June  30,  1902,  and  July  31, 
1902,  Is  presumed  to  exist  and  continue  until 
the  dissolution  which  took  place  in  Febru- 
ary, 1906,  imless  the  Jury  believe  from  the 
evidence  that  the  same  was  dissolved  by 
the  parties,  after  the  rendition  of  said  Judg- 
ments, and  before  the  dissolution  in  Febru- 
ary, 1906." 

[12]  The  court  having  decided  not  to  sub- 
mit the  case  on  special  issues,  no  error  was 
committed  in  refusing  to  submit  the  two 
special  issues  requested  by  appellant.  Ap- 
pellant should  have  requested  the  submis- 
sion of  special  charges.  The  trial  court 
should  not  undertake  to  present  a  case  to  the 
jury  so  that  their  verdict  might  be  part  gen- 
eral' and  part  special.  Articles  1328  and 
1333  (Sayles'  Statutes) ;  Southerland  v.  Rail- 
way Co.,  40  S.  W.  193.  However,  it  Is  ear- 
nestly contended  that  the  failure  to  instruct 
the  jury  on  the  issue  made  by  the  pleadings 
with  regard  to  whether  tbe  old  partnership 
was  dissolved  and  a  new  one  formed  on  Feb- 
ruary 14,  1903,  was  an  error  so  intense  ttiat 
the  court  should  reverse  without  a  special 
Instruction  being  asked ;  appellant's  theory 
being  that  the  charge  does  not  fairly  cover 
the  substantial  Issues  in  the  case.  The  audi- 
tor's report  embraces  two  findings,  varying 
greatly  in  amount ;  one  based  on  the  theory 
that  the  accounting  began  June  30,  1902, 
and  the  other  on  the  thedry  that  it  t)egan 
February  14,  1903.  It  was  therefore  impor- 
tant for  the  Jury  to  determine  when  the 
partnership  began,  and  the  instruction  given 
by  the  court  was  inadeiiuate  in  not  submit- 
ting the  specific  issue  made  by  tbe  pleading 
and  evidence,  namely,  whether  plaintiff  paid 
defendant  $500  for  his  interest  in  the  part- 
nership; if  so,  then  to  find  when  tbe  new 
partnership  was  formed,  and  to  credit  each 
partner  with  tbe  eCmount  paid  in  by  him  in 
property  or  money  when  the  new  partner- 
ship was  begun,  and  also  to  credit  plaintiff 
with  tbe  profits  of  the  business  during  the 
time  intervening  between  such  dissolution 
and  the  formation  of  the  new  partnership, 
and  credit  defendant  with  tbe  amount  of  bis 
wages.  However,  we  think  the  charge  was 
correct  as  far  as  it  went,  and  think  that 
plaintiff,  if  desirous  of  having  a  more  spe- 
cific submission  of  the  issue,  should  tiave 
requested  the  submission  of  special  charges. 

Tbe  assignment  is  overruled. 

The  eighth  asslgnmenl  reads  as  follows: 
"The  court  erred,  after  having  refused,  at 
tbe  instance  of  appellant,  to  submit  this 
case  on  special  issues,  in  submitting  it  on 
special  charges,  at  the  instance  of  the  ap- 
pellee, in  that  the  trial  of. the  cause  con- 
sumed about  14  days,  and  in  that  tbe  special 
charges  upon  tbe  law  as  submitted  failed  to 
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apply  all  of  the  law  applicable  to  the  case, 
as,  for  Instance,  the  statutes  of  limitation, 
what  constltnted  a  partnership  purchase  of 
land,  in  whole  or  in  part,  what  constituted  a 
loan  from  a  partnership,  and  when  the  mon- 
ey borrowed  by  a  partner  bore  Interest  and 
from  what  time,  what  operated  as  a  disso- 
lution of  the  partnership,  what  constituted  a 
partnership,  what  constituted  capital  stock 
of  the  partnership  and  to  whom  it  belonged, 
what  constituted  fraudulent  appropriation  by 
one  partner  of  funds  of  a  partnership,  and 
other  law  applicable  to  other  issues  rising 
under  the  pleading  and  evidence  in  this 
case,  as  more  fully  appears  from  the  charge 
of  the  court  submitted  to  the  Jury,  and  from 
the  evidence  adduced  on  the  trial  of  tills 
case." 

[13,14]  The  charge  recites  that  the  court 
submits  the  case  upon  some  special  charges 
presented  to  him,  but  does  not  recite  which 
side  presented  same,  and  proceeds  to  instruct 
the  Jury  in  a  general  charge  embracing  the 
issues  covered,  presumably,  by  the  special 
charge.  This  recital  could  not  possibly  injure 
appellant.  The  omissions  complained  of  by 
appellant  should  have  been  cured  by  offering 
special  charges.  The  assignment  is  over- 
ruled. 

[IS]  The  ninth  assignment  complains  of 
the  refusal  of  appellant's  request  to  submit 
the  case  on  special  issues.  This  is  a  matter 
left  to  the  discretion  of  the  trial  court. 
Acts  1899,  c.  Ill;  Railway  v.  Jackson,  93 
Tex.  262,  Oi  S.  W.  102S;  Edmondson  v. 
Coughran,  138  S.  W.  435;  Jones  v.  Creech, 
108  S.  W.  975;  Kampmann  v.  Rothwell,  107 
S.  W.  120. 

[16]  The  tenth  assignment  complains  of 
the  overruling  of  exceptions  to  the  auditor's 
report  and  the  overruling  of  the  motion  to 
strike  same  out  The  assignment  is  not  sub- 
mitted as  a  proposition,  and  for  that  matter 
involves  quite  a  number  of  propositions,  so 
we  will  consider  the  only  proposition  submit- 
ted under  the  same,  viz.,  that  the  auditor's 
report,  merely  submitting  three  different  the- 
ories under  which  the  partners  would  be  en- 
titled to  different  amounts,  is  not  a  report 
within  the  contemplation  of  law.  The  plead- 
ings raised  the  issues  of  different  dates  upon 
which  the  partnership  began.  The  amounts 
with  which  the  partners  should  be  credited 
and  charged  depended  upon  when  the  part- 
nership began.  As  the  auditor  had  no  right 
to  pass  upon  the  question  of  when  the  x>art- 
nership  began,  it  was  proper  for  him  to 
make  findings  based  upon  each  date.  The 
assignment  is  overruled. 

In  view  of  another  trial,  assignments  11 
and  12  will  not  be  considered,  as  they  relate 
to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

On  account  of  the  errors  mentioned,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


KNOX  et  aL  t.  BOBBINS. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  19,  1912.    Rehearing  Denied 

Dec  19,  1912.) 

1.  Carbiebb  ({  318*)— Masteb  and  Sbbvakt 
(if  276,  280,  281*)— LoaoiNO  Railboads— 
Injury  to  Employ*  — Bvidencb  —  Sciti- 

CIKNCT. 

In  an  action  for  injury  to  a  lumber  com- 
pany's employ^  while  riding  on  a  logging  train 
to  hi«  work  in  the  woods,  evidence  heUt  to  war- 
rant findings  that  he  was  rightfully  on  the 
train;  that  the  accident  was  proximately  caus- 
ed by  the  railway  company's  negligence  in  al- 
lowing an  obstruction  to  be  and  remain  on  the 
track,  and  the  lumber  company's  concorrent 
negligence  in  failing  to  keep  a  proper  lookout 
to  discover  the  obstmction;  and  that  plaintiff 
did  not  assume  the  risk,  and  was  not  guilty  of 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  aee  Carriers. 
Cent.  Dig.  U  1270,  1307-1314;  Dec  Dig.  { 
318;*  Master  and  Servant,  Cent  Dig.  H  9G(>- 
952,  954,  959,  970,  976,  981-986;  Dec  Dig.  H 
276,  280,  281.*] 

2.  Damages  (|132*)— Psbsokai.  Ihjuxt— Ex- 
cessiveness. 

Seven  thousand  five  hundred  dollars  is  not 
excessive  recovery  for  injaries  to  a  logging  em- 
ploy6  in  derailment  of  a  logging  train,  where  he 
became  insane  as  a   resmt   thereof. 

[Ed.  Note.— For  other  cases,  «ee  Damages, 
Cent  Dig.  {{  372-385,  396;   Dec  Dig.  f  l^.*] 

3.  Evidence  ((  127*)— Declabation  bt  Ir- 

JUBED     PEBBON— ADMIBSIBIUTT. 

In  a  personal  Injury  action,  it  was  not  er- 
ror to  admit  testimony  of  complaints  of  ex- 
isting pain  made  by  plaintiff  to  witnesses, 
though  he  was  then  insane,  especially  where 
there  was  evidence  tending  to  show  that  bis 
insanity  was  limited  to  one  delnsion. 

[Ed.  Note.— For  other  cases,  see  E^dence, 
Cent  Dig.  |i  377,  382;   Dec  Dig.  {  127.*] 

4.  Appeal  and  EiBbob  ({  742*)— Rxtikw— 
Objections  Not  Absionbd. 

A  proposition  under  an  assignment  of  er- 
ror presenting  an  objection   to   testimony   not 
raised  by  the  assignment  cannot  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec  Dig.  f  742.*] 

5.  Tbial  (§  89*)— Evidence — Stbikino  Oct. 

In  a  personal  injury  action,  it  was  not  er- 
ror to  strike  testimony  that  plaintiff  stated  t& 
witness  that  a  certain  scar  was  produced  by 
a  stab  received  in  a  difficulty  several  years  be- 
fore, on  plaintiff's  counsel's  objection  that  such 
statement  was  made  wbUe  plaintiff  was  insane, 
where  there  was  no  claim  that  the  particalar 
wound  was  produced  in  the  accident  sued  on. 
[Ed.  Note. — For  other  cases,  see  Trial,'  Gent 
Dig.  Si  228-234;    Dec  Dig.  {  89.*] 

6.  Evidence  ({  317*)— Heabsat  Testimont. 

In  an  action  for  injury  to  an  employe  in 
the  derailment  of  a  logging  train,  testimony 
that  plaintiff's  coemploye  told  witness  after  the 
wreck  that  they  had  orders  not  to  ride  on  the 
train  was  properly  excluded  as  being  hearsay. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1174-1192;    Dec  Dig.  {  317.*] 

7.  Evidence  (I  322*)— Heabsat  TxsriMOirT— 
Sanity  of  Pakty. 

In  an  action  for  personal  injury  to  plain- 
tiff claimed  to  have  rendered  him  insane,  it 
was  proper  to  exclude  testimony  offered  by  de- 
fendant that  "everybody  talked  about"  plain- 
tiff's insanity  "more  or  less,"  where  witness 
testified  to  his  own  opinion,  acquired  while 
plaintiff  worked  with  him,  and  where  witness 
m  referring  to  "everybody"  meant  the  persons 
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who  worked  at  the  same  place  with  plaintiff 
and  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §!  1203-1213;  Dec.  Dig.  |  322.*] 

8.  Appkaland  Ebrob  (f  742*)— Review— As- 

SIOim£NT    OF  EbbOB— SUFFICIKNCT. 

So  far  as  the  propositions  under  an  as- 
■ignment  of  error  to  the  giving  of  an  instruc- 
tion state  objections  not  embraced  in  the  as- 
signment of  error,  they  will  not  be  coneidered. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3000;    Dec.  Dig.  f  742.*] 

9.  Masteb  and  Sebtant   (|  296*)— Loooino 

RAILBOADS— INJUBT  TO  EMPLOYA— INSTBUC- 
TI0N8. 

In  an  action  for  injury  to  an  employ^  while 
riding  on  a  logging  train,  caused  by  the  derail- 
ment thereof,  it  was  proper  to  instruct  that, 
if  plaintiff  "took  up  a  position  more  dangerous 
than  some  other  parts  of  the  train  where  he 
was  permitted  to  ride,  he  should  be  held  to 
have  assumed  the  risk  of  the  more  dangerous 
PKoaitlon,  yet  he  did  not  assume  thereby  any 
risk  of  danger  resulting  from  and  proximate- 
ly caused  by  the  negligence  of  defendants,"  etc. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1168-1179;  Dec.  Dig. 
1.295.*] 

10.  CaBBIEHS  (I  321*)— IkJUBIEB  — iNSIBtTC- 
TI0N8. 

In  an  action  for  injury  to  a  lumber  com- 
pany's employe  while  riding  on  a  logging  train, 
which  was  derailed,  it  was  not  error  to  instruct 
that,  if  the  defendant  railway  company  con- 
tracted with  defendant  lumber  company  to 
transport  plaintiff  with  others  on  the  train  for 
a  coosiderntion  paid  by  the  lumber  company, 
plaintiff  was  a  passenger  and  entitled  to  ex- 
ercise of  that  degree  of  care  required  in  the 
carriage  of  passengers  in  the  kind  of  vehicle 
used,  etc. 

[Ed.  Note.— For  other  cases,  eee  Carriers, 
Cent.  Dig.  if  1247,  1326-1337,  1343;  Dec  Dig. 
i  321.*] 

11.  Damages  (S  216*)— Pebsonal  Injubt— 
iNSTBucTioNS— Double  Dahaobs. 

In  a  personal  injury  action,  an  instruction 
that  the  jury  might  consider  any  time  lost 
by  plaintiff  as  weU  as  any  loss  of  time  which 
he  would  suffer  in  the  future,  and  that,  if  the 
jury  found  that  plaintiff  was  insane  as  the 
proximate  result  of  such  injuries,  in  estimat- 
ing his  damages  the  jnry  should  consider  the 
fact  of  the  insanity  so  far  as  it  affects  hia 
earning  power,  was  not  erroneous  as  author- 
izing double  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {§  548-i555;    Dec.  Dig.  S  216.*] 

12.  Afpeax  and  Ebbob  (|  759*)— Assiqr- 
MENTs  OF  Ebbob— Sufficiency  of  Presen- 
tation. 

It  is  a  valid  objection  to  the  consideration 
of  an  assignment  of  error  that  only  part  of  it 
is  copied  In  the  brief. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  30M;  Dec.  Dig.  {  759.*] 

13.  Master  and  Sp.bvant  ({  276*)— Injubt 
TO  EMPLOTfe— Evidence— Sufficiency. 

In  an  action  for  injury  to  a  lumber  com- 
pany's employe  while  riding  on  a  logging  train, 
which  was  derailed,  evidence  held  to  warrant  a 
finding  that  the  accident  proximately  caused 
his  insanity. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ji§  950-952,  954,  959,  970, 
976;    Dec.  Dig.  f  276.*] 

14.  Appeal  and  Erbob  ({  742*)  —  Absion- 
MENTs  OF  Ebbob— SuFFiciENOT  of  Presen- 
tation. 

Assignments  of  error  cannot  be  consider- 
ed  when   the   only   statement   under  them  is. 


"See  statement  under  IBth  assignment  of  er- 
ror," if  that  statement  refers  to  a  question  in 
no  way  relating  to  the  questions  presented  by 
the   particular  assignments. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec.  Dig.  |  742.*] 

15.  Master  and  Servant  (8  289*)— Logging 
Railroads— Injury  to  Employe— Contrib- 
utory Neqliqence— Jury  Question. 

In  an  action  for  injury  to  a  lumber  com- 
pany's employe  while  riding  on  a  logging  train, 
which  was  derailed,  held,  under  the  evidence, 
a  jury  question  whether  plaintiff  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1089-1132;   Dec.  Dig.  { 

Appeal  from  District  Court,  Polk  County; 
L.  B.  Hightower,  Judge. 

Action  by  T.  E.  Bobbins  against  W.  H. 
Knox  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

F.  Campbell,  J.  Holahousen,  and  J.  L.  Man- 
ry,  all  of  Livingston,  Mantooth  &  Collins,  of 
Lufkln,  and  A.  L.  Jackson,  of  Houston,  for 
appellants.  Dean,  Humphrey  &  Powell,  of 
Huntsville,  and  J.  C.  Feagln,  of  Livingston, 
for  appellee. 

REESE,  J.  This  suit  was  originally  In- 
stituted by  T.  E.  Robbins  against  the  Liv- 
ingston &  Southeastern  Railway  Company 
and  the  partnership  firm  of  W.  H.  Knox  and 
Hiram  Knox,  doing  a  sawmllllng  business 
under  the  firm  name  of  the  Knox  Lumber 
Company.  The  plaintiff  Robbins  having  been 
adjudged  a  lunatic,  Frank  McCall  was  allow- 
ed to  come  in  and  prosecute  the  suit  as  next 
friend  of  said  Robbins.  A  trial  with  a  Jury 
resulted  In  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  $7,500  against  both  de- 
fendants, from  wbidi  they  prosecute  this 
appeal.  In  substance  the  allegations  of  the 
petition  are  as  follows: 

On  and  prior  to  July  21,  1909,  the  defend- 
ant Lumber  Company  owned  and  operated  a 
sawmill  and  planing  mill  located  at  the  sta- 
tion of  Knox,  or  Soda,  in  Polk  county,  Tex., 
about  seven  miles  from  the  town  of  Liv- 
ingston, a  station  on  the  railroad  of  the  de- 
fendant Livingston  &  Southeastern  Railway 
Company,  and  the  Lumber  Company  owned 
large  bodies  of  timber  in  Polk  county,  some 
of  which  was  located  at  a  great  distance 
from  its  mill,  and  away  from  the  track  of  the 
defendant  Railway  Company.  The  defend- 
ant Railway  Company  was  a  private  railroad 
corporation,  and  it  owned  and  operated  a 
line  of  railroad  extending  from  the  town 
of  Livingston  to  the  station  of  Knox,  or  So- 
da, at  which  the  mill  was  situated.  The  de- 
fendants W.  H.  Knox  and  Hiram  Knox,  be- 
ing the  constituent  members  of  the  partner- 
ship under  the  name  of  the  Knox  Lumber 
Company,  also  owned  the  majority  of  the 
stock  in  the  defendant  Railway  Company. 
That  the  defendant  Lumber  Company,  for 
the  purposes  of  facilitating  It  in  the  trans- 
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portation  of  its  timber  from  Its  distant  tracts, 
bad  built  a  tram  railroad,  constmcted  ac- 
cording to  tbe  standard  of  the  ordinary  rail- 
road, and  which  extended  from  the  Junction 
with  the  defendant  Railway  Company's 
tracks  a  considerable  distance  to  the  timber 
lands  of  tbe  Lumber  Company.  That  on  and 
prior  to  July  21,  1909,  the  defendants,  for 
their  mutual  benefit  and  advantage,  had 
some  sort  of  a  contract,  the  terms  of  which 
were  unknown  to  plaintiff,  under  which  tbe 
defendant  Lumber  Company  cut  its  timbers 
and  transported  same  over  its  tram  railroad 
to  tbe  junction  of  tbe  defendant  Railway 
Company's  track,  and  that  thence  the  de- 
fendants transported  said  timbers  to  the 
Lumber  Company's  sawmill  at  the  town  of 
Knox  by  means  of  logging  cars.  That  it 
was  understood  between  plaintiff  and  the 
defendant  Lumber  Company  at  tbe  time  of 
bis  employment  that  one  or  both  of  the  de- 
fendant companies  would  transport  him  upon 
cars  over  the  railroad  of  defendant  Railway 
Company,  and  over  the  tram  railway  between 
the  place  of  his  residence  at  or  near  said 
mill  and  the  place  of  hts  work.  That  while 
thus  in  the  employment  of  the  defendant 
Lumber  Company,  and  under  contract  with 
it  to  saw  logs  in  the  woods  for  said  com- 
pany, the  plaintiff  and  other  employes,  in  ac- 
cordance with  the  said  agreement,  and  with 
the  consent  and  acquiescence  of  defendant, 
boarded  a  logging  train  at  the  station  of 
Knox,  which  was  made  up  of  "an  engine, 
tender,  and  three  logging  cars,  described  as 
aforesaid,  and  which  left  said  mill  for  the 
purpose  of  carrying  the  plaintiff  and  the 
otber  employte  of  the  defendant  Luml)er 
Company  to  the  woods,  where  they  were  to 
resume  their  service  for  defendant  Lumber 
Company,"  etc.,  and  that  plaintiff  thereby 
became  a  passenger  on  said  cars,  and  that 
"if  the  plaintiff  is  mistaken  in  his  averment 
that  when  riding  on  said  logging  train  In 
going  to  and  returning  from  his  work  he 
was  a  passenger  thereon,  and  if  he  is  mis- 
taken in  his  averment  that  the  defendants, 
and  each  of  them,  owed  to  him  the  highest 
degree  of  care  to  safely  transport  blm  to 
and  from  bis  work  while  on  said  cars,  the 
defendants,  and  each  of  them,  nevertheless, 
owed  plaintiff  the  duty  to  transport  him  in 
safety  while  on  said  car,  both  going  to  and 
returning  from  his  place  of  work,"  etc.  That 
the  said  train  consisted  of  an  engine  and 
tender  In  front  of  which  were  three  logging 
cars  which  were  pushed  out  in  front  of  the 
engine.  Tliat  tbe  relations  between  the  de- 
fendants were  of  such  a  character  that  plain- 
tiff did  not  know  and  could  not  ascertain 
whether  the  trainmen  in  charge  of  said  log- 
ging car  and  of  the  train  of  which  they  were 
a  part  were  in  the  employ  of  the  defendant 
Railway  Company  or  of  the  defendant  Lum- 
ber Company,  nor  could  he  ascertain  wheth- 
er the  train  and  cars  belonged  to  the  one  or 
the  other  of  the  defendants,  but  he  alleged 


that  such  trainmen  were  In  the  employ  of 
both  and  each  of  said  defendants,  and  that 
the  cars  and  train  were  being  operated  for 
the  mutual  benefit  of  both  of  the  defendants. 
That  plaintiff,  In  taldhig  passage  on  said 
train,  took  his  seat  on  one  of  tbet  couplings 
of  the  frame  of  the  logging  car  that  was  at> 
tached  to  the  t^ider,  and  that  while  the 
train  was  going  at  a  rapid  rate  of  speed  at 
a  point  on  the  track  of  the  defendant  Rail- 
way Company  some  of  the  cars  aicoontered 
an  obstruction  on  the  track  and  became  de- 
railed, and  the  plaintiff,  in  order  to  avoid 
appar«at  danger,  Jumped  from  the  car  that 
he  was  sitting  on,  and  was  seriously  and 
permanently  injured,  alleging  that  such  In- 
Jury  resulted  from  negligence  on  the  part 
of  the  defendants  in  the  following  particu- 
lars, substantially:  (1)  That  defendants  had 
caused  or  permitted  some  obstmction  to  be 
placed  and  left  on  the  railroad  track;  (2) 
that  defendants  had  failed  to  properly  In- 
spect the  track  to  discover  and  remove  the 
obstruction;  (3)  that  the  track  and  roadbed 
at  the  point  of  the  occurrence  were  in  an 
imsafe  condition;  (4)  that  the  defendants 
had  failed  to  have  the  engine  and  train  prop- 
erly equipped  with  air  brakes,  so  as  to  stop 
the  train  quickly  upon  discovery  of  the  ob- 
struction; (5)  that  the  rate  of  speed  at  which 
the  train  was  running  was  excessive;  (6; 
that  the  defendants  failed  to  keep  a  proper 
lookout  for  obstructions. 

Among  other  Injuries  alleged  to  have  been 
suffered  by  the  said  Robbins,  it  la  alleged 
that  as  a  result  of  said  injuries  he  has  be- 
come Insane. 

Defendants  answered  by  (1)  general  denial; 
(2)  special  denials  of  various  allegations  in 
the  petition;  (3)  a  special  plea  that  plain- 
tiff was  not  authorized  to  ride  on  the  lod- 
ging car  occupied  by  him,  but  that  plahitlff 
and  others  were  strictly  precluded  by  rule  of 
the  defendant  Lumber  Company  from  riding 
in  such  position,  and  were  not  permitted  to 
ride  except  on  the  caboose  or  tender  provid- 
ed for  that  purpose;  (4)  special  plea  that  in 
riding  upon  the  logging  car  plaintiff  was  a 
trespasser,  assuming  the  risk  of  the  danger, 
and  that  defendants  owed  him  no  afiirm- 
atlve  duty,  except  to  avoid  intentional  in- 
jury, and  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  occupying  such  posi- 
tion; (5)  that  plaintiff  was  guilty  of  con- 
tributory negligence,  in  that  he  onnecessarl- 
ly  and  carelessly  Jumped  from  his  position 
on  the  car,  whereas,  if  he  had  remained 
thereon,  he  would  have  received  no  injury; 
(6)  special  plea  that  the  plaintiff  had  full 
knowledge  that  riding  on  the  logging  car  in- 
volved more  danger  than  riding  on  the  tend- 
er, and  had  been  so  admonished,  notwith- 
standing wUcb  he  voluntarily  occupied  the 
more  dangerous  position,  and  thereby  assum- 
ed the  risk,  and  thereby  also  was  golUy  of 
negligence  precluding  recovery;  (7)  special 
denial   that  plaintiff's  alleged  Insanity  re- 
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suited  from  the  injuries  complained  of,  and 
arerrlng  that  such  Insanity  was  dno  to  Teiie- 
real  diseases,  and  was  hereditary. 

The  facts  are  substantially  as  follows :  At 
the  time  of  the  accident,  which  occurred 
July  21,  1909,  the  appellee  Bobbins  was  In 
the  employment  of  the  Knox  Lumber  Com- 
pany, engaged  In  getting  out  timber  for  Its 
sawmill,  which  was  located  at  the  station 
of  Knox  (or  Soda)  on  the  line  of  the  Living- 
ston &  Southeastern  Railway  about  seven 
mUes  from  the  town  of  Livingston,  one  of 
the  termini  of  said  railroad.  The  Railway 
Company  owned  and  operated  a  line  of  rail- 
way running  from  Livingston  to  Knox.  W. 
H.  Knox  and  Hiram  Knox,  operating  as  a 
partnership  under  the  firm  name  of  the 
Knox  Lumber  Company,  owned  and  operat- 
ed the  sawmill  at  the  town  of  Knox.  The 
Lumber  Company,  for  the  purpose  of  reach- 
ing its  timber  in  the  woods,  had  constructed 
a  tram  road  from  a  Junction  with  the  said 
railroad  out  Into  the  woods.  W.  H.  Knox 
and  his  son,  Elram  Knox,  owned  about  nine- 
tenths  of  the  stock  of  the  Railway  Company 
and  W.  H.  Knox  was  its  president  There 
was  a  contract  between  the  Lumber  Com- 
pany and  the  Railway  Company  by  tbe  terms 
of  which  the  Railway  Company  were  to 
transport  the  logs  from  the  woods  to  the 
Lumber  Company's  mill  at  91  per  thousand 
feet,  and  for  this  compensation  the  Railway 
Company  was  also  to  carry  the  employes  of 
the  Lumber  Company  who  worked  In  the 
woods  to  and  from  their  place  of  work.  For 
this  purpose  the  Railway  Company  liad  for 
use  a  caboose  attached  to  the  engine  or  log- 
ging cars,  but  some  month  or  more  before 
tbe  accident  in  question  this  caboose  had 
been  out  of  use,  having  become  unfit  for  use 
on  account  of  a  wreck,  and  during  this  time 
the  men  liad  to  ride  either  on  the  logging 
cars  or  the  engine  or  tender.  The  evidence 
was  conflicting  as  to  the  number  of  men  who 
had  to  be  carried  from  their  work  at  the  time 
of  the  accident  in  question.  Some  of  the 
witnesses  place  the  number  as  high  as  40  or 
!K) ;  and  it  was  in  evidence  that  this  number 
could  not  be  accommodated  on  the  engine 
and  tender,  which  also  had  to  carry  wood 
for  the  engine,  and  had  no  accommodations 
for  seats  for  the  men.  At  the  time  of  the 
accident  the  engine  was  pushing  ahead  of  it 
three  empty  logging  cars  (skeleton  cars  with- 
out floor,  but  having  only  bolsters  for  hold- 
ing the  logs).  Appellee  Robblas  was  rid- 
ing on  one  of  the  logging  cars.  The  train 
was  running  anywhere  from  18  to  25  miles 
an  hour  when  the  trucks  of  the  forward 
car  struck  tbe  end  of  a  loose  railroad  rail, 
lying  on  or  by  the  side  of  tbe  track,  derail- 
ing the  car  and  wrecking  the  train.  Robbins 
jumped  when  the  accident  occurred,  and  was 
caught  under  one  of  the  cars,  and  sustained 
substantially  the  injuries  alleged  in  the  peti- 
tion. About  a  year  after  the  accident,  he 
became  insane,  and  was  at  the  time  of  the 
161  S.W.-72 


trial  confined  in  the  State  Asylum  at  Austin 
as  a  lunatic.  The  evidence  authorizes  tbe 
conclusion  that  the  insanity  was  proximately 
caused  by  the  injuries  received  by  him  as 
aforesaid.  There  was  evidence  which  tend- 
ed to  show  that  the  insanity  was  of  date 
anterior  to  the  accident,  and  was  brought 
on  by  other  causes  or  was  hereditary,  but 
the  Jury  evidoitly  found  otherwise,  and  their 
finding  is  sufficiently  supported  by  the  evi- 
dence. 

A  much  contested  Issue  was  as  to  whether 
the  men  engaged  in  the  operation  of  the 
train  at  the  time  were  in  the  employ  of  the 
Railway  Company  or  the  Luml)er  Company. 
These  men  were  the  engineer,  fireman,  and 
brakeman.  Without  stating  such  evidence 
here,  we  find  that  the  finding  of  the  Jury, 
such  finding  being  necessary  to  support  the 
verdict  against  the  Lumber  Company  under 
the  charge  of  the  court,  that  these  men  were 
acting  at  the  time  in  the  employment  and 
were  the  servants  either  of  the  Lumber 
Company  alone,  or  in  the  employment  of 
both  the  Lumber  Company  and  the  Railway 
Company  in  operating  the  engine  and  cars,  is 
sufficiently  supported  by  the  evidence  and 
we  accordingly  so  find. 

[1, 2]  Another  much  contested  issue  was 
whether  appellee  was  acting  in  violation  of 
a  rule  or  order  of  the  Railway  Company  in 
riding  on  the  logging  car,  Instead  of  on  the 
engine  or  tender.  We  find  that,  if  thero  was 
such  rule  generally,  it  was,  especially  after 
the  company  ceased  to  use  the  caboose,  ha- 
bitually disregarded,  and  that  it  was  imprac- 
ticable to  obey  it,  as  the  accommodations  on 
the  engine  and  tender  were  insufilcient  for 
the  transportation  of  all  the  employes  who 
were  required  to  be  so  carried,  and  that  this 
was  or  must  have  been  known  to  the  officers 
of  the  Railway  Company.  We  find  that  ap- 
pellee was  rightfully  upon  the  logging  car 
and  was  riding  thereon  upon  the  contract 
between  the  Lumber  Company  and  the  Rail- 
way Company  heretoforo  referred  to,  and 
under  an  implied  contract  between  the  Lum- 
ber Company  and  appellee  that  he  should 
be  thus  carried.  The  accident  referred  to 
was  proximately  caused  by  the  negligence  of 
the  Railway  Company  in  allowing  the  ob- 
struction to  be  and  remain  upon  the  track, 
combined  with  the  negligence  of  the  servants 
of  the  Lumber  0>mpany,  or  of  the  Lumber 
Company  and  the  Railway  Company  Jointly, 
in  falling  to  keep  a  proper  lookout  to  dis- 
cover such  obstruction  in  time  to  prevent  the 
accident,  and  in  running  the  train  at  too 
great  speed  under  tbe  circumstances.  We  find 
that  appellee  was  not  guilty  of  contributory 
negligence  in  any  of  the  particulars  charged 
in  the  answer,  nor  did  he  assume  the  risk  of 
the  accident  The  injuries  received  by  ap- 
pellee proximately  caused  by  the  accident  ful- 
ly Justify  the  amount  awarded  him  by  the 
verdict  and  Judgment 

[3]  The  first  four  assignmenta  of  error 
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present  substantially  tlie  same  question.  Tbe 
court  admitted,  over  the  objection  of  appel- 
lants, the  testimony  of  certain  witnesses  that 
upon  certain  occasions  appellee  Robbins  com- 
plained of  pain  in  Ills  back  and  bead.  As 
we  understand  tbe  testimony,  it  was  that 
the  complaints  were  of  present  pain  and 
sufTerlng,  and  not,  as  the  objection  states, 
a  statement  of  past  suffering.  These  com- 
plaints were  made  some  time  afCbr  the  in- 
jury. Tbe  real  idea  intended  to  be  conveyed 
by  the  testimony  is  that  wliat  was  said  by 
appellee  was  an  expression  of  present  pain 
and  suffering  then  existing  at  the  time  tbe 
complaint  was  made.  Such  testimony  was 
admissible.  Railway  Co.  t.  Barron,  78  Tex. 
421,  14  S.  W.  698;  Wheeler  v.  Railway  Co., 
91  Tex.  366,  43  S.  W.  876.  The  further  ob- 
jection was  made  that  appellee  was  at  the 
time  Insane.  We  do  not  think  that  this 
rendered  these  voluntary  exclamations  or  ex- 
pressions of  present  suffering  inadmissible, 
especially  In  view  of  the  testimony  of  the 
witnesses  who  testified  as  to  appellee's  in- 
sanity while  In  the  asylum  that  he  talked 
very  intelligently,  except  upon  one  subject, 
that  he  imagined  he  had  been  resurrected 
at  the  time  of  the  accident,  as  stated  by  one 
medical  witness  who  examined  apjpellee  at 
tbe  instance  of  appellants,  otherwise  he  talk- 
ed entirely  rationally.  We  think  expres- 
sions of  present  pain  by  such  a  person  would 
fall  under  the  general  rule  stated  by  the  au- 
thorities cited. 

[4]  What  we  have  said  is  sufficient  to  dis- 
pose also  of  the  fifth  assignment  of  error, 
presenting  objections  to  certain  testimony. 
The  additional  objection  to  such  testimony 
set  out  in  the  second  proposition  under  this 
assignment,  that  the  expressions  of  pain 
were  made  after  this  suit  was  brought,  was 
not  made  to  the  testimony  as  set  out  In  the 
assignment,  and  cannot  be  considered.  The 
proposition  is  supported  by  a  dictum  in  Rail- 
way Co.  V.  Kuehn,  2  Tex.  dv.  App.  210,  21 
S.  W.  58,  the  soundness  of  which  we  doubt 
as  applicable  to  this  testimony.  Jackson  v. 
M.,  K.  &  T.  Ry.  Ca,  23  Tex.  Civ.  App.  319, 
66  S.  W.  876.  But  it  is  not  necessary  to 
decide  the  question,  as  It  is  not  presented 
by  the  assignment 

[I]  Dr.  Harlan  Trask  examined  appellee 
while  in  the  asylum  at  Austin  at  the  re- 
quest of  appellants.  Testifying  about  the  re- 
sult of  this  examination,  he  said  ttiat  he 
found  a  scar  on  bis  back  on  or  near  his 
shoulder  blade  which  was  made  by  a  cut  with 
a  sharp  instrument  The  witness  further 
testified  that  appellee  stated  to  him  that 
this  scar  was  produced  by  a  stab  inflicted  up- 
on him  "in  a  racket"  three  or  four  years  be- 
fore. Upon  objection  by  appellee's  counsel 
that  this  latter  statement  was  made  while 
he  was  insane,  it  was  stricken  out,  to  which 
appellants  objected,  and  the  ruling  is  made 
the  basis  of  the  sixth  assignment  of  error. 
tui  showing  tbe  materiality  of   this   testi- 


mony, it  Is  contended  that  appellee  by  his 
pleadings  and  by  the  evidence  of  bis  wife, 
Mintle  Robbins,  claimed  that  this  scar  was 
the  result  of  an  Injury  received  by  blm  in 
the  wreck  referred  to.  This  is  entirely  er- 
roneous. Mlntie  Robbins,  on  the  contrary, 
testified  particularly  with  reference  to  this 
scar  that  it  was  the  result  of  a  stab  wound 
inflicted  by  one  Elisha  Lewis,  her  consin, 
several  years  before  this  accident  and  in- 
jury. None  of  the  testimony  for  appellee 
indicates  that  this  wound  was  prodnoed  by, 
or  at  the  time  of,  the  accident  referred  tOr 
and  the  testimony  of  Dr.  Trask  wlilCh  was 
stricken  out  by  the  court  was  utterly  imma- 
terial. The  record,  in  fact  leaves  us  at  a 
loss  to  understand  why  appellee's  counsel 
objected  to  it  The  statement  is  made  in 
appellants'  brief  that  appellee  stated  to  Dr. 
Trask  that  this  scar  "and  enlargement  la 
the  region  of  the  spine"  had  resulted  from 
a  stabbing  In  a  personal  difficulty.  The 
words  quoted  are  an  enlargement  upon  the 
testimony  of  the  witness  not  Jnstlfled  by  the 
record.     The  assignment  is  overruled. 

[I]  There  was  no  error  in  sustaining  tbe 
objection  of  appellee  to  tbe  testimony  aougjit 
to  be  elicited  ftom  the  witness  Moye,  as 
set  out  in  the  seventh  assignment  of  error, 
that  the  employes  of  appellant  told  him  aft- 
er the  wreck  that  they  had  orders  not  to 
ride  on  tbe  logging  cars.  The  objection 
that  the  testimony  was  hearsay  was  properly 
sustained.  The  contention  stated  in  the  prop- 
osition and  brief  that  the  testimony  was 
admissible  on  cross-examination  by  way  of 
impeachment  or  to  test  and  analyse  the 
testimony  of  the  witness  Is  not  embraced  in 
the  assignment,  but  could  not  be  sustained 
U  it  had  been. 

[7]  There  was  no   error  in  strildnK  out 
the  answer  of  the  witness  Saxon,  speaking 
with  reference  to  the  insanity  of  appellee  be- 
fore the  accident  and  injury  in  question,  that 
"everybody  talked  about  It  more  or  leas." 
The  witness  was  testifying  to  bis  own  opin- 
ion acquired  while  appellee  worked  at  a  saw- 
mill at  Bedford,  and  referred  by  "everybody" 
to  the  persons  working  at  said  milL    Tbe 
testimony  was  objected  to  as  hearsay.    It 
seems  to  be  settled  by  the  authorities  that 
general  reputation  is  inadmissible  to  estabUsb 
insanity.  2  Wigmore,  ^  1621;   Ellis  v.  State, 
33  Tex.  Cr.  R.  86,  24  &  W.  8»4;  7  Encya  Ev. 
477.   None  of  these  persons  comprising  "ev- 
erybody" at  this  mill,  unless  experts  in  such 
matters  as  insanity,   would  have  been  al- 
lowed to  give  his  opinion  as  to  appellee's  in- 
sanity, except  in  connection  with  a  state- 
ment of  the  facts  and  circumstances  upon 
which  such  opinion  was  based.    Brown  r. 
MitcheU,  88  Tex.  363,  81  &  W.  621,  36  L.  B. 
A.  04.    This  testimony,  if  admissible,  brings 
before  the  jury  the  opinion  of  all  these  pw- 
sona  that  appellee  was  at  the  time  referred 
to  Insane  without  inquiry  as  to  their  means 
of  knowledge  or  evidotoe  as  to  the  facts  and 
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drcnmstances  npon  wliich  sucb  opinion  is 
based.  We  do  not  tblnlc  tliia  would  be 
proper. 

By  tbe  ninth  assignment  of  error  appel- 
lants complain  of  the  refusal  of  the  court  to 
glTe  to  the  Jury  a  special  charge  requested 
by  them  that  there  was  no  evidence  to  au- 
thorise a  Terdict  against  the  Knox  Lumber 
Company,  or  W.  H.  and  Hiram  Knox,  and 
that  they  should  only  consider  the  evidence 
as  to  the  Livingston  Southeastern  Railway 
Company.  Under  this  assignment,  the  fol- 
lowing proposition  is  stated:  "There  being 
no  evidence  that  the  railroad  at  the  point  of 
derailment  belonged  to  or  was  controlled  by 
the  Lumber  Company,  or  that  those  operating 
the  locomotive  and  cars  were  the  servants 
of  the  Iiomber  Company,  performing  Its  im- 
mediate service,  or  that  the  plaintiff  was  In- 
jured as  a  result  of  failure  on  tbe  part  of  the 
Lumber  Company  to  perform  any  substantive 
duty  to  him  incident  to  the  relation  of  mas- 
ter and  servant,  no  liability  was  shown  on 
tbe  part  of  the  Lumber  Company  or  W.  H. 
Knox  or  Hiram  Knox,  as  members  of  that 
partnership,  and  these  defendants  were  en- 
titled to  the  peremptory  instruction."  Tbe 
accident  occurred  on  the  line  of  railway  of 
the  defendant  Railway  Company.  The  tin- 
gine  and  cars  also  belonged  to  the  Railway 
Company.  Tbe  contract  between  the  Rail- 
way Company  and  the  Lumber  Company  re- 
quired the  Railway  Company  to  carry  tbe 
men  to  and  from  their  homes  to  their  places 
of  work  in  tbe  woods  over  the  Railway  Com- 
pany's line  to  tbe  Junction  with  the  tram  of 
tbe  Lumber  Company,  and  thence  over  the 
tram  to  tbe  front  It  thus  entered  into  and 
became  a  part  of  appellee's  contract  of  em- 
ployment that  he  was  thus  to  be  carried  to 
and  from  bis  work  daily  as  was  being  done 
at  the  time  he  was  hurt  The  train  was  a 
logging  train  purely,  and  was  engaged  solely 
in  the  business.  The  train  crew  consisted 
of  Alexander,  the  engineer,  Pete  Bailey,  the 
brakeman,  and  Tom  Stutts,  the  fireman.  Al- 
exander testified :  "I  was  running  the  engine 
for  tbe  Knox  Lumber  Company.  Yes,  sir; 
I  suppose  they  own  the  business  at  Knox  or 
Soda.  I  ran  the  mill  engine  there  about  two 
weeks,  something  like  that  and  ran  the 
locomotive.  It  was  a  logging  train.  I  went 
under  Mr.  Winger's  order  when  I  was  in  the 
woods  (Winger  was  tbe  woods  foreman  of 
tbe  Lumber  Company),  and,  when  I  was  at 
tbe  mill,  I  went  under  orders  of  Mr.  Knox. 
Mr.  Winger  was  on  the  car  at  the  time  of 
the  wreck.  Yes,  sir;  i  was  In  the  employ- 
ment of  the  Knox  Lumber  Company.  I  am 
working  for  tbe  Knox  Lumber  Company 
now."  Pete  Bailey  testified.  "I  am  work- 
ing for  the  Knox  Lumber  Company  as  con- 
ductor on  his  train  since  February  7th  last 
Before  that  I  was  braking  on  the  logging 
train.  I  was  braking  on  the  logging  train 
in  1909,  when  Tim  Bobbins  got  hurt.  Before 
that,  I  worked  on  the  loading  crew  there 


sometimes,  but  most  of  the  time  on  the  train. 
Alexander  and  Stutts  were  the  engineer  and 
fireman,  and  I  was  brakeman."  Tom  Stutts 
testified :  "I  lived  at  Knox  or  Soda  on  July 
21,  1909,  and  was  firing  a  locomotive  steam 
engine  for  tbe  Knox  Lumber  Company  at 
that  place  at  that  time."  This  was  the  day 
of  tbe  wreck. 

The  evidence  does  indeed  disclose  that  the 
Railway  Company  and  the  Lumber  Company 
were  so  closely  and  intimately  connected  in 
ownership  and  management  as  to  be,  so  far 
as  the  operation  of  their  business  was  con- 
cerned, practically  one  concern.  Still  they 
were  distinct  individuals,  and  neither  could 
legally  be  made  liable  for  tbe  negligent  act 
solely  attributable  to  tbe  other.  We  may 
admit  that  the  Lumber  Company  would  not 
be  liable  in  this  case  if  the  train  was  being 
operated  over  the  line  of  the  Railway  Com- 
pany, by  Its  own  agents  and  servants,  car- 
rying appellee  to  or  from  his  work,  under 
the  terms  of  its  contract  with  the  Lumber 
Company.  But  whatever  the  terms  of  tbat 
contract  may  be,  there  was  evidence,  which 
we  have  quoted,  sufilcieut  if  true,  to  show 
that  the  engine  and  cars  were  being  operated 
by  the  servants  of  the  Lumber  Company  and 
under  the  direction  of  its  woods  foreman, 
one  Winger.  Every  member  of  the  crew, 
engineer,  fireman,  and  brakeman,  so  testi- 
fied. If  these  men  did  not  mean  to  so  state. 
If  In  fact  the  relationship  of  the  two  com- 
panies was  so  close  that  they  might  have 
been  mistaken  about  this,  or  did  not  know, 
some  attempt  should  have  been  made  to  have 
them  explain.  But  the  testimony  is  in  the 
record  as  quoted,  without  qualification,  and 
we  cannot  assume  that  the  witnesses  did  not 
mean  what  they  have  so  clearly  stated.  If 
It  be  true  tbat  the  train  crew  were  operating 
the  engine  and  cars  as  employ^  of  the  Lum- 
ber Company,  which  might  very  well  have 
been  tbe  case,  considering  the  character  of  the 
service  in  which  they  were  engaged,  then 
tbe  evidence  is  sufficient  to  authorize  the' 
finding  tbat  the  accident  was  the  proximate 
result  of  the  combined  negligence  of  the  Rail- 
way Company  in  allowing  the  obstruction  to 
be  and  remain  on  the  track,  and  of  those  en- 
gaged in  oi)eratlng  tbe  engine  and  cars  in 
running  at  a  dangerous  rate  pt  speed,  and 
in  falling  to  keep  a  proper  lookout  to  dis- 
cover tbe  obstruction  on  the  tracks  in  time 
to  avoid  the  accident  Tbe  train  was  being 
operated  with  the  cars  lii  front  and  one 
witness  testified  tbat  the  speed  was  30  miles 
an  hour.  We  think  the  evidence  as  to  the 
liability  of  the  Lumber  Company  was  suffi-  • 
clent  to  raise  an  issue  for  the  Jury,  and  tbe 
court  did  not  err  in  refusing  the  requested 
charge. 

Appellant  in  the  tenth  assignment  com- 
plains of  the  fifth  paragraph  of  the  court's 
charge.  This  paragraph  contains  substan- 
tially the  entire  charge  of  the  court  upon 
the  question  of  tlie  liability  of  both  defend- 
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ants,  and  covers  two  entire  pages  of  appel- 
lants' brief.  Six  separate  propositions  are 
stated  under  the  assignment.  Tbe  assign- 
ment itself  states  tbe  following  grounds  of 
objections  to  the  charge:  "Said  charge  is 
erroneous,  in  that  it  assnmes  that  defend- 
ants consented  to  and  acquiesced  in  tbe  act 
of  the  pUlntlff  in  riding  upon  tbe  logging 
cars,  because  'there  was  not  a  particle  of 
testimony  going  to  show  that  the  defendants 
ever  acquiesced  in  or  consented  to  the  em- 
ployes riding  upon  tbe  logging  cars;  on  the 
contrary,  the  proof  on  that  point  was  en- 
tirely one  stded,  and  showed  that  the  de- 
fendants oft-times  made  the  employes  get 
oft  the  logging  cars ;  in  fact,  they  did  make 
them  get  off  every  time  the  employes  were 
discovered  on  the  logging  cars,  and  told 
tbem  it  was  dangerous  to  ride  on  tbe  cars; 
and  tbe  uncontradicted  proof  shows  that  the 
employes  operating  the  train  were  told  by 
the  defendants  not  to  allow  any  of  the  em- 
ployes to  ride  on  tbe  logging  cars.'  And  be- 
cause said  charge  was  upon  the  weight  of 
the  evidence,  and  assumed  conditions  and 
facts  not  testified  to.  And  because  said 
charge  is  argumentative  in  behalf  of  tbe 
plaintiff,  and  does  not  charge  the  law  on  is- 
sues raised  by  the  pleadings  and  evidence. 
And  because  said  paragraph  requires  tbe 
Jury  to  find  for  the  plaintiff,  unless  they 
further  found  that  the  plaintiff  himself  was 
guilty  of  contributory  negligence  In  being 
upon  tbe  train  at  tbe  place  where  be  bad 
taken  bis  position  thereon,  or  in  attempting 
to  jump  therefrom,  if  he  did  so.  Under  par- 
agraph 2  of  the  court's  charge,  the  Jury  is 
Instructed  that,  in  order  for  tbe  plaintiff  to 
have  been  guilty  of  contributory  negligence, 
he  would  have  bad  to  contribute  towards 
producing  the  wreck,  and  without  which  the 
wreck  would  not  bare  happened." 

[1]  In  so  far  as  tbe  propositions  seek  to 
enlarge  upon  these  objections  and  to  state 
other  objections  not  embraced  in  tbe  assign- 
ment of  error,  they  will  not  be  considered. 
Addressing  ourselves  then  to  the  several  ob- 
jections to  tbe  charge  set  out  above,  the 
charge  is  not  subject  to  the  criticism  that  It 
assumes  that  tbe  defendants  consented  to  or 
acquiesced  in  tbe  act  of  the  plaintiff  in  rid- 
ing upon  tbe  logging  cars.  Tbe  language  of 
tbe  charge  referred  to  clearly  submits  this 
as  an  issue  to  be  found  by  tbe  jury.  So  the 
specific  objection  made  must  t&U.  If,  how- 
ever, appellants  intended  to  base  their  ob- 
jections upon  the  ground  that  there  was  no 
evidence  to  raise  this  issue,  the  undisputed 
evidence  negativing  such  consent  or  acquies- 
cence, as  stated  in  the  proposition,  we  can- 
not agree  to  this  conclusion.  The  evidence 
is  very  conflicting  upon  this  issue,  and  the 
preponderance  of  it  perhaps  shows  that  the 
act  of  riding  on  tbe  logging  cars  was 
against  the  orders  of  the  Railway  Company, 
nevertheless,  looking  to  the  entire  evidence, 


we  cannot  say  that  there  was  no  evidence  to 
support  appellee's  contention  on  this  point, 
and  to  require  the  submission  of  the  issue. 
It  is  of  some  significance  on  this  issue  that 
there  was  evidence  that  there  were  between 
40  and  50  men  to  be  carried,  that  outside 
these  logging  cars  no  place  was  provided  for 
them  to  ride  except  the  engine  and  tender, 
which  also  had  to  carry  wood  for  firing  the 
engine,  and  that  these  places  were  not  snfi9- 
cient  for  that  purpose.  There  was  also  tes- 
timony that  the  men  habitually  rode  on  the 
logging  cars,  especially  since  tbe  cabooae 
had  been  out  of  use. 

Tbe  second  objection  is  that  the  charge 
was  upon  the  weight  of  the  evidence  and  as- 
sumed conditions  and  facts  not  testified  to. 
We  have  examined  the  charge  carefully,  and 
(if  we  are  required  to  consider  an  objection 
so  general)  can  find  nothing  to  justify  this 
criticism. 

Tbe  third  objection,  that  tbe  charge  Is  ar- 
gumentative, etc.,  is  too  general,  but  appears 
to  us  to  be  groundless. 

Tbe  fourth  objection  is  groundless.  There 
is  nothing  in  the  charge  that  could  afford 
ground  for  tbe  criticism,  that  it  requires  the 
Jury  to  find  for  the  plaintiff,  unless  tbey 
find  that  be  was  gailty  of  contributory  neg- 
ligence. Tbe  liability  of  defendants  on  any 
ground  is  clearly  submitted  as  an  issue  to 
be  determined  by  the  jury.  We  have  ex- 
amined the  paragraph  of  the  charge  careful- 
ly in  view  of  the  objections  urged,  and  can 
find  nothing  to  support  any  of  tbem.  The 
assignment  and  the  several  propositions 
thereunder  are  overruled. 

[I]  There  was  no  error  in  instructing  tbe 
jury,  as  set  out  in  the  twelfth  assignment  of 
error,  that,  if  appellee  "took  up  a  position 
more  dangerous  ttian  some  other  parts  of 
the  train  when  he  was  permitted  to  ride,  he 
should  be  held  to  have  assumed  the  risk  of 
the  more  dangerous  position,  yet  be  did  not 
assume  thereby  any  risk  of  danger  resulting 
from  and  proximately  caused  by  tbe  negli- 
gence of  defendants,  their  agents  and  serv- 
ants." This  was  a  correct  statement  of  the 
law. 

[10]  Tbe  court  did  not  err  in  that  portion 
of  the  charge  in  which  tbe  Jury  was  in- 
structed with  regard  to  tbe  degree  of  care 
required  of  the  Railway  Company.  If  tbe 
Railway  Company  had  contracted  with  tbe 
Lumber  Company  to  transport  appellee  with 
others  on  this  train  for  a  consideration  paid 
by  the  Lumber  Company,  appellee  was  a 
passenger,  and  entitled  to  the  exercise  of 
that  degree  of  care  required  in  tbe  carriage 
of  passengers  in  tbe  kind  of  vehicle  used, 
always  taking  into  consideration  the  charac- 
ter of  the  conveyance  and  the  obviously 
greater  danger  in  riding  on  a  logging  car 
than  in  an  ordinary  passenger  car.  This 
was  in  substance  the  principle  stated  in  the 
charge.     Railway  Co.   T.  Wilson,   79  Tex. 
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875,  16  S.  W.  280,  U  L.  R.  A.  488,  23  Am. 
St.  Rep.  345 ;  Railway  Co.  v.  Laurlcella,  87 
Tex.  277,  28  S.  W.  277,  47  Am.  St  Rep. 
108;  Railway  Co.  v.  Fenwlck,  34  Tex.  Civ. 
App.  222,  78  S.  W.  661. 

[11]  The  charge  on  the  measure  of  dam- 
ages, set  out  In  the  thirteenth  and  four- 
teenth assignments  of  error,  was  that  the 
Jury  "might  take  Into  consideration  the  loss 
of  time.  If  any,  which  plaintiff  has  already 
suffered  as  well  as  the  loss  of  time.  If  any, 
which  yon  may  find  he  will  suffer  In  the  fu- 
ture," etc.,  also  that  If  the  Jury  finds  that 
plaintiff  la  Insane,  and  that  such  Insanity 
was  proximately  caused  by  his  Injuries,  and 
the  Jury  should  find  In  his  favor,  then  In  es- 
timating his  damages  the  Jury  should  take 
Into  consideration  the  fact  of  the  insanity, 
BO  far  as  It  affects  his  earning  power.  This 
was  a  proper  charge  under  the  pleadings 
and  evidence.  It  is  not  subject  to  the  ob- 
jection that  it  authorized  the  recovery  of 
double  damages.  Damages  for  loss  of  earn- 
ing capacity,  or  of  time,  produced  by  Insan- 
ity would  be  recoverable  In  the  same  way 
and  to  the  same  extent  as  for  such  effects 
produced  by  a  broken  leg,  or  any  other  In- 
Jury.  It  would  be  an  extraordinary  conclu- 
sion that  because  appellee  was  Incapacitated 
from  labor  while  Insane  he  could  not  recov- 
er for  such  loss  of  earning  power,  If  the  In- 
sanity was  proximately  caused  by  the  In- 
.  Juries  for  the  proximate  consequences  of 
which  defendants  were  otherwise  liable. 

[12]  Objection  is  made  by  appellee  to  the 
consideration  of  the  fifteenth  assignment  of 
error  on  the  ground  that  only  a  part  of  the 
assignment  Is  copied  in  the  brief.  This  we 
find  to  be  true,  and  the  objection  is  well  tak- 
en. Other  exceptions  are  taken  to  the  as- 
signment on  the  ground  that  it  presents  sev- 
eral distinct  grounds  of  error,  that  It  is  too 
general  on  the  question  of  the  excessiveness 
of  the  verdict,  and  that  the  statement  fol- 
lowing the  assignment  is  Insufficient  We  are 
Inclined  to  think  that  all  of  these  exceptions 
are  well  taken.  As  stated,  It  is  difficult  to 
understand  what  is  undertaken  to  be  pre- 
sented by  the  assignment  The  proposition 
under  the  assignments  is  as  follows:  "The 
court 'having  authorized  the  Jury  to  award 
damages  on  account  of  plalntifTs  alleged  in- 
sanity, without  evidence  to  Justify  a  finding 
that  such  insanity  was  a  proximate  result 
of  the  alleged  derailment  and  injury,  and 
having  authorized  double  damages  therefor, 
and  the  verdict  In  the  sum  of  $7,500,  being 
general  In  form,  will  be  presumed  to  em- 
brace allowance  of  the  Items  so  Improperly 
authorized  by  the  diarge  on  the  ground  of 
Insanity." 

[1 3]  What  we  have  said  is  sufficient  to  dls- 
I>08e  of  the  questions  presented.  The  evi- 
dence was  sufficient  to  support  the  finding 
that  the  Insanity  was  the  proximate  result 
of  the  Injuries  received  In  the  wreck.    Sev- 


eral witnesses  testified  that  there  was  never 
any  Indication  of  insanity  prior  thereto,  and 
there  was  testimony  both  that  the  Insanity 
might  have  resulted  entirely  from  these  in- 
juries, and  also  that.  If  appellee  was  pre- 
disposed to  insanity,  these  Injuries  might 
have  brought  on  the  insane  condition.  The 
charge  of  the  court,  as  we  have  seen,  did 
not  authorise  the  recovery  of  double  dam- 


There  Is  no  merit  In  the  sixteenth  assign- 
ment of  error.  The  court  submitted  to  the 
Jury  the  issue  of  contributory  negligence  on 
the  part  of  appellee  either  "in  being  upon 
said  train  at  the  place  where  be  had  taken 
his  iwsltlon  thereon,  or  In  attempting  to 
Jump  therefrom,"  and  the  charge  precluded 
recovery  if  the  Jury  found  that  he  was  guilty 
of  contributory  negligence  in  either  particu- 
lar. We  doubt  If  any  enlargement  or  elabo- 
ration of  these  points  would  have  been  of 
material  assistance  to  the  Jury. 

[14]  The  seventeenth,  eighteenth,  and  nine- 
teenth assignments  of  error  cannot  be  con- 
sidered. The  only  statement  under  either  is, 
"See  statement  under  fifteenth  assignment  of 
error."  Referring  to  the  statement  under 
the  fifteenth  assignment  of  error,  we  find 
that  It  refers  to  a  question  In  no  way  relat- 
ing to  the  questions  presented  by  either  of 
these  assignments.  These  assignments  re- 
late to  the  issues  of  contributory  negligence 
and  to  the  refusal  of  special  charges  on  that 
Issue.  The  statement  under  the  fifteenth  as- 
signment refers  solely  to  the  issue  of  insanity 
as  proximately  caused  by  the  injuries  and  the 
evidence  relied  upon  to  support  appellants' 
contention  on  this  issue. 

[If]  Appellants  requested  the  court  to 
charge  the  jury.  In  substance,  that  if  the 
train  was  provided  with  a  tender  upon  which 
appellee  could  have  ridden  with  reasonable 
safety,  ^nd  it  was  sufficiently  commodious 
to  accommodate  him  and  the  other  hands, 
and  that  appellee  voluntarily  placed  him- 
self upon  one  of  the  logging  cars,  and  that 
this  position  was  more  dangerous  and  he 
would  not  have  been  Injured  if  he  had  been 
on  the  tender,  he  could  not  recover.  This 
WHS,  in  effect,  an  instruction  that  the  act 
of  appellee  in  thus  taking  position  on  the  log- 
ging cars  in  the  circumstances  stated  was 
contributory  negligence  precluding  recovery 
as  matter  of  law.  There  was  no  error  in  re- 
fusing the  charge.  It  was  an  issue  for  the 
jury  whether  In  the  circumstances  stated  in 
the  requested  charge  appellee  acted  as  a 
person  of  ordinary  prudence  would  have  act- 
ed, taking  into  consideration  all  of  the  cir- 
cumstances disclosed  by  the  record.  Bon- 
ner V.  Qlenn,  79  Tex.  631,  16  S.  W.  672; 
Railway  Co.  v.  Welch,  24  S.  W.  864. 

We  have  examined  each  of  the  assignments 
(except  the  seventeenth,  eighteenth,  and  nine- 
teenth, which  for  the  reasons  stated  cannot 
be  considered)  and  the  several  propositions 
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thereunder,  and  onr  eonclnslon  Is  tbat  none 
of  them  presents  snfflclent  grounds  for  re- 
versing the  Judgment,  and  it  Is  therefore 
affirmed. 
Affirmed. 


WALKER  et  aL  v.  METROPOLITAN  ST. 
BY.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Dec.  14,  1912.) 

1.  Appeai,  and  Bbbob  (&  253*)— Rkcobd— 
QcEsnoNB  Pbesxrtxd  fob  Revikw. 

Where  the  record  fails  to  show  any  ex- 
ception to  plaintitfs  petition,  the  question  of 
the  proprie^  of  sustaining  an  exception  there- 
to cannot  be  considered  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  1485,  1488,  1491-1493; 
Dec  big.  i  253.*! 

2.  Appeai.  and  Bbbob  (|  S48*)— Bux  of  Ex- 

CEPnowa— Neckssitt. 

Where  there  is  no  bill  of  exceptions  show- 
ing that  testimony  mentioned  in  an  assignment 
of  error  was  excluded,  the  court's  action  can- 
not be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2433-2440;  Dec.  Dig.  | 
54a»] 

3.  CABBnSS  (i  296*) — PA88ENQKB8  — NBOU- 
OBNCK— ViOIATION  OF  MURIOIPAL  OBDI- 
NANOB. 

Municipal  ordinances  fixing  the  rate  of 
speed  at  which  street  cars  may  be  operated 
are  for  the  benefit  of  persons  Uiwfully  cross- 
ing the  track  and  not  for  passengers,  and  a 
violation  of  such  ordinances  does  not  raise  an 
imputation  of  negligence  per  se  in  favor  of  an 
injured  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1191-1107,  1109,  1213-1218,  1219, 
1220;    Dec.  Dig.  |  295.*] 

4.  Tbiai,   (I  261*)— iNSTBuonoNa— Applioa- 

BILITT   TO   PLKADINQS. 

A  requested  instruction,  which  authorises 
a  recovery  for  negligence  not  counted  on  in 
the  petition,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-596;  Dec  Dig.  {  251.*]     > 

6.  Appeai.  and  EJbbob  (|  750*)— Absiqnvknt 
OF  EJbbob— Necebsitt  and  Scope. 

Where  it  is  contended  that  plaintiffs  re- 
quest for  an  improper  instruction  was  sufficient 
to  direct  the  court  s  attention  to  the  failare  of 
the  general  charge  to  submit  the  issue  desired, 
and  that  it  should  have  prepared  and  given  a 
correct  charge  on  the  subject  that  complaint 
must  be  raised  and  presented  by  separate  as- 
signment of  error,  and,  if  only  incidentally  pre- 
sented in  the  assignment  complaining  of  the 
refusal  of  the  request,  it  cannot  be  considered. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3074-3083;  Dec  Dig.  i 
750.*] 

6.  Appeai.  and  Ebbob  ((  719*)— Assiqnments 

OF  Ebbob— Necessity. 

Under  rule  24  for  the  Courts  of  Civil  Ap- 
peals (142  S.  W.  xii),  providing  that  the  as- 
signment of  error  must  distinctly  specify  the 
grounds,  and  be  distinctly  set  forth  in  the  mo- 
tion for  new  trial,  objections  to  an  instruc- 
tion on  the  degree  of  care  due  from  defendant 
carrier  to  plaintiff  cannot  be  reviewed,  where 
not  raised  in  the  motion  for  new  trial;  such 
error  not  being  fundamentaL 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2968-2082;  Dec  Dig.  | 
719.*] 


7.  Appeal  and  Ebbob  (t  1064*)— Retsbsiblb 
Ebbob. 

In  an  action  against  a  street  railway  for 
injuries  suffered  by  plaintiff,  a  passenger,  an 
instruction  that  it  was  the  duty  of  defendant 
and  its  servants,  engaged  in  the  operation  of  a 
car  on  which  plaintiff  was  passenger,  to  exer- 
cise tbat  high  degree  of  care  that  would  have 
been  usually  exercised  by  very  cautions,  com- 
petent, and  prudent  persons  under  similar  cir- 
cumstances, while  erroneous  in  the  use  of  the 
word  "usually,"  does  not  constitute  reversible 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  4219,  4^1-4224;  Dec 
Dig.  {  1064.*] 

a   TBIAL      (I     194*)— iNBTBUCnORS— WBIflBT 

OF  Tebtihont. 

Where  the  answer  pleaded  three  issues 
of  contributory  negligence  on  the  part  of  plain- 
tiff passenger,  and  these  Issues  were  snlratan- 
tiated  by  testimony,  separate  charges  thereon 
were  not  on  the  weight  of  the  evidence  because 
giving  undue  prominence  to  the  issue  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  y  413,  439-441,  44&^54,  456-466;  Dec 
Dig.  ri94.*] 

Appeal  from  District  Court,  Dallas  Oountjr ; 
Kenneth  Foree,  Judge. 

Action  by  Minnie  Walker  and  others  against 
the  Metropolitan  Street  Railway  ODmpany. 
From  a  Judgment  for  defendant,  plaintUb 
appeal.    Affirmed. 

Dwigbt  Iiewelllng  and  Wilson,  Williamson 
&  Simmons,  all  of  Dallas,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  of  Houston, 
and  Spence,  BCnlght,  Baker  &  Harris,  of  Dal- 
las, for  appellee. 


TALBOT,  3.  This  salt  was  bronght  to 
recover  damages  alleged  to  have  been  sus- 
tained on  account  of  personal  injuries  charg- 
ed to  have  been  inflicted  upon  appellant,  Mrs. 
Minnie  Walker,  through  the  negligence  of 
appellee  In  causing  her  to  be  thrown  from 
one  of  Its  cars.  The  petition  alleges.  In 
substance,  that  plaintiff,  Mrs.  Minnie  Walker, 
was  a  passenger  on  one  of  defendant's  "North 
Belt"  cars  in  the  city  of  Dallas,  and  desired 
to  alight  at  Haskell  avenue ;  that  she  signal- 
ed the  conductor  in  charge  of  the  car  to 
stop  the  car  at  Haskell  avenue,  but  the  signal 
was  disregarded;  that  the  next  street  after 
passing  Haskell  avenue  was  Peak  street,  into 
which  the  street  railway  tracks  entered  and 
turned  north,  making  a  sharp  curve;  tbat  In 
approaching  this  curve  the  car  upon  whldi 
plaintifT  was  riding  was  being  negligently 
operated  and  run  at  a  dangerous  rate  of 
si)eed,  to  wit,  at  about  30  miles  per  hour, 
and  struck  the  curve  at  Peak  street  with 
great  force,  by  reason  of  which  negligence 
plaintiff  was  thrown  from  the  car  to  the 
ground  and  seriously  Injured.  The  petltioa 
further  alleges,  as  a  ground  of  negligence 
on  the  part  of  defendant,  tbat  the  rate  of 
speed  at  which  the  car  was  being  operated 
was  in  violation  of  a  city  ordinance  of  the 
city  of  Dallas,  making  It  unlawful  to  "drive 
or  move  a  street  car"  at  a  greater  rate  of 
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speed  than  12  miles  per  bonr  in  that  part 
of  the  territory  of  the  city  where  the  acci- 
dent to  plaintiff  occurred.  The  defendant 
answered  by  general  and  special  demurrers, 
a  general  denial,  and  specially  that  Mrs. 
Walker,  on  the  occasion  of  the  accident  com- 
plained of,  was  guilty  of  contributory  negli- 
gence in  the  following  particulars,  namely: 
"(a)  She  left  her  place  of  safety  upon  the 
defendant's  car  while  the  same  was  in  mo- 
tion, and  proceeded  to  the  running  board 
thereof ;  (b)  she  alighted  from  one  of  defend- 
ant's cars  while  the  same  was  In  motion, 
and  before  it  had  stopped  for  passengers  to 
alight  therefrom;  (c)  that  in  alighting  from 
said  car  she  failed  to  follow  the  motion 
thereof,  alighting  therefrom  in  a  negligent 
and  careless  manner."  Defendant  further 
says  that,  if  the  accident  happened  in  the 
manner  complained  of,  plaintiff's  wife,  Min- 
nie Walker,  occupied  a  seat  in  the  car,  and 
while  she  was  so  occupying  same  she  was 
in  a  place  of  safety;  that  she  Toluntarily 
left  her  seat  and  place  of  safety  in  the  car 
while  the  car  was  in  motion  and  while  it  was 
approaching:  a  curve  in  the  defendant's  track 
at  the  Intersection  of  Main  and  Peak  streets; 
that  she  then  stood  upon  the  floor  of  the  car 
and  stepped  down  upon  the  running  board 
thereof;  that  any  Jerk  or  movement  of  the 
car  around  the  curve  was  only  such  as  was 
necessarily  and  ordinarily  incident  to  the 
operation  of  the  car;  and  that  plaintifTs 
wife  assumed  the  risk  of  any  injury  she  may 
have  sustained  as  the  result  of  such  opera- 
tion, having  full  knowledge  of  the  fact  that 
said  car  was  approaching  the  curve.  A  Jury 
trial  resulted  In  a  verdict  and  Judgment  for 
the  defendant,  and  the  plaintiffs  appeal. 

The  evidence  shows  that  Mrs.  Walker  was 
a  passenger  on  defendant's  car,  as  alleged 
by  her,  and  there  is  testimony  to  the  effect 
that  the  car  at  the  time  of  the  accident  was 
probably  moving  at  a  greater  rate  of  speed 
than  12  miles  per  hour,  and  that  Mrs.  Walk- 
er by  reason  of  the  movement  of  the  car,  as 
it  was  making  the  curve  at  Peak  street,  fell 
or  was  thrown  from  it  and  seriously  injured, 
but  that  the  defendant  was  not  guilty  of 
actionable  negligence,  and  that  Mrs.  Walker 
attempted  to  alight  from  a  moving  car,  and 
simply  In  doing  so,  or  in  the  manner  she 
attempted  to  alight,  was  guilty  of  negligence, 
proximately  causing  her  injuries,  seems  to 
be  very  clearly  established  by  a  preponder- 
ance of  the  evidence.  That  the  evidence 
was,  at  all  events,  amply  sufficient  to  author- 
ize and  sustain  the  verdict  rendered  in  de- 
fendant's favor,  is  not  denied;  nor  do  we 
think  it  could  be  reasonably  denied. 

[1, 2]  The  first  assignment  of  error  is  that 
"the  court  erred  in  sustaining  the  defend- 
ant's exertion  to  that  part  of  the  plaintifTs 
petition  wherein  plaintiffs  show  that  the  de- 
fendant company,  through  its  agents,  failed 
and  refused  to  stop  said  car,  although  prop- 


erly signaled  to  do  so,  at  Haskell  avenue, 
said  signal  having  been  given  in  time  for 
said  car  to  stop,"  and  charging  that  the  de- 
fendant's conduct  In  that  behalf  was  negli- 
gent and  was  one  of  the  causes  that  precipi- 
tated the  plaintifTs  injury.  The  court  also 
erred  in  sustaining  the  objection  of  the  de- 
fendant to  the  admission  of  plaintiff's  testi- 
mony to  the  effect  that  she  "did  signal  for 
said  car  to  stop  at  said  Haskell  avenue,  and 
made  efforts  to  have  same  stopped,  but  that 
it  did  not  stop  pursuant  to  her  proper  re- 
quest." The  record  sent  to  this  court  does 
not  show  that  any  such  exception  as  that 
mentioned  in  the  assignment  was  presented 
to  and  acted  upon  by  the  trial  court;  nor 
does  tbe  record  show  by  bill  of  exception  or 
otherwise  that  the  trial  court  sustained  ob- 
jections of  the  defendant  to  the  admission 
of  testimony  offered  by  the  plaintiffs  to  the 
effect  that  Mrs.  Walker  signaled  for  the  car 
in  which  she  was  riding  to  stop  at  Haskell 
avenue.  In  the  absence  of  a  record  entry 
showing  that  the  exception  referred  to  was 
sustained,  the  ruling  of  the  court  cannot  be 
reviewed.  Likewise,  without  a  bill  of  ex- 
ception showing  that  the  testimony  mention- 
ed in  the  assignment  of  error  was  excluded, 
the  court's  action  in  reference  thereto  cannot 
be  considered  and  reviewed  by  this  court 

[3]  The  third  and  fourth  assignments  of 
error  are  grouped.  The  third  is  as  follows : 
"The  court  erred  in  not  submitting  to  the 
jury  in  its  main  charge  the  issue  as  to  the 
speed  of  the  car  and  the  law  regulating  the 
speed  of  running  street  cars  within  the  cor- 
porate limits  of  the  city  of  Dallas,  and  only 
submitting  to  them  the  common-law  duties 
Imposed  upon  the  defendant,  the  ordinances 
and  state  law  regulating  the  speed  of  cars 
and  fixing  the  speed  limits  ought  to  have 
been  submitted  to  the  Jury  in  the  main 
charge,  and  the  court  erred  in  falling  so  to 
do."  The  fourth  is:  "The  court  erred  in 
refusing  the  special  charge  requested  on  be- 
half of  the  plaintiff  charging  the  Jury  as 
touching  the  effect  of  the  law  as  written  in 
articles  487  and  486,  the  same  being  valid 
ordinances  of  the  city  of  Dallas.  If  the  said 
special  charge  was  erroneous  in  itself,  it  was 
sufficient  to  direct  the  court's  attention  to 
the  law  upon  the  issues  of  fact  that  the 
plaintiffs  desired  submitted  to  the  Jury,  and 
the  court  erred  in  falling  to  give  a  correct 
charge  in  that  particular." 

It  would  seem  that  under  the  decisions  in 
this  state  the  ordinance  In  question  has  no 
application  to  the  facts  of  this  case.  In 
Railway  Co.  v.  Highnote,  99  Tex.  23,  88  S.  W. 
923,  the  object  and  scope  of  a  city  ordinance 
forbidding  the  running  of  railway  trains  or 
cars  within  the  limits  of  the  city  at  a  speed 
In  excess  of  six  miles  per  hour  was  under 
discussion,  and  the  Supreme  Gourt  said: 
"The  purpose  of  the  ordinance  was  to  protect 
persons  who  might  be  lawfully  upon  or  i 
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Ing  the  track,  but  it  bas  so  reference  to  pas- 
sengers upon  moving  trains  who  might  wlsti 
to  get  off  wliile  in  motion.  Therefore  there 
was  no  duty  on  the  part  of  the  defendant 
railway  company  to  the  plaintiff  to  run 
its  train  at  a  speed  less  than  six  miles  per 
hour,  and  negligence  in  the  violation  of  that 
ordinance  cannot  be  imputed  in  favor  of  the 
plaintiff  to  give  him  a  right  of  action  for 
the  injury  received  in  leaving  the  train  in 
that  instance."  Following  that  decision,  this 
court  held,  in  the  case  of  Railway  Co.  v. 
Schnttee,  91  S.  W.  806,  that  such  an  ordi- 
nance bad  no  application  to  one  attempting 
to  board  a  moving  train  at  a  station. 

[4]  Again,  the  special  charge  refused  was 
Incorrect  in  an  important  particular.  It  not 
only  instructed  the  Jury  that  if  the  defend- 
ant's car,  upon  the  occasion  of  the  accident, 
was  operated  at  a  greater  rate  of  speed  than 
12  miles  per  hour,  etc.,  they  should  find  for 
the  plaintiff,  but  the  jury  were  further  told 
that  the  defendant  would  be  responsible  in 
law  for  any  act  of  negligence  in  the  opera- 
tion .of  Its  car  on  said  occasion,  regardless 
of  the  rate  of  speed  at  which  said  car  was 
going,  etc.  The  charge  therefore  did  not 
limit  the  liability  of  the  defendant  to  acts 
of  negligence  charged  in  the  plaintlfTs  peti- 
tion, but  permitted  the  Jury  to  hold  the  de- 
fendant responsible  and  liable  in  damages 
for  the  Injuries  received  by  Mrs.  Walker,  if 
they  believed  such  injuries  were  the  result 
of  any  character  of  carelessness  or  negli- 
gence on  the  part  of  operatives  of  the  car, 
whether  such  negligence  vras  alleged  as  a 
basis  of  recovery  or  not 

[I]  But  appellant  insists,  as  shown  by  tbe 
fourth  assignment  of  error,  copied  above, 
that,  if  tbe  special  charge  was  erroneous,  it 
was  sufficient  to  direct  the  court's  attention 
to  the  failure  of  the  general  charge  to  sub- 
mit the  issue  desired,  and  the  court  should 
have  prepared  and  given  a  correct  charge  on 
the  subject.  The  answer  to  this  contention 
is  that,  if  the  appellants  desired  this  com- 
plaint considered  on  appeal,  they  should  have 
raised  and  presented  It  by  an  assignment  of 
error,  asserting  that  the  court  should,  in 
view  of  the  requested  charge,  have  given  an- 
other and  proper  charge.  Bquitable  Life 
Assur.  Soc.  V.  Maverick,  78  S.  W.  680;  El 
Paso  Elec.  Ry.  Co.  v.  Harry,  37  Tex.  Cly. 
App.  90,  83  S.  W.  735;  Metcalfe  v.  Lowen- 
stein,  35  Tex.  Civ.  App.  619,  81  S.  W.  362; 
Bank  v.  Moor,  84  Tex.  Civ.  Ai^.  476,  79  S. 
W.  63. 

[I]  In  the  first  paragrapb  of  the  court's 
charge  the  Jury  was  instructed  as  follows: 
"It  was  the  duty  of  the  defendant,  its  serv- 
ants and  employes  engaged  in  the  operation 
of  the  car  upon  which  the  plaintiff  was  a 
passenger,  upon  the  occasion  referred  to  in 
the  plaintiff's  petition,  to  exercise  that  high 
degree  of  care  for  her  safety  that  would  have 
been  usually  exercised  by  very  cautious,  com- 
petent, and  prudent  persons  under  the  same 


or  stmilar  circumstances,  and  the  failure.  If 
any,  to  exercise  such  care,  la  negligence  on 
the  part  of  defendant"  The  use  of  the  word 
"usually"  in  this  charge  is  objected  to,  and 
the  objection  urged  in  appellant's  fifth  as- 
signment of  error.  Tbe  appellee  objects  to 
a  consideration  of  the  assignment,  because 
no  complaint  was  made  by  appellants.  In 
their  amended  motion  for  a  new  trial  filed 
in  the  district  court,  of  tbe  correctness  'of  tbe 
charge  in  defining  the  degree  of  care  owed 
by  defendant  to  Mrs.  Walker.  This  objec- 
tion is  well  taken  and  will  be  sustained. 
Rule  24  (142  S.  W.  xU),  as  recently  amend- 
ed by  the  Supreme  Court,  relating  to  assign- 
ments of  error  tor  the  government  of  tbe 
Courts  of  Civil  Appeals  of  this  state,  ia  as 
follows:  "The  assignment  of  error  must  dis- 
tinctly specify  the  grounds  of  error  relied 
on  and  distinctly  set  forth  in  the  motion  for 
a  new  trial  in  the  cause,  and  a  ground  of 
error  not  distinctly  set  forth  in  a  motion  for 
a  new  trial  in  tbe  cause  and  not  distinctly 
specified  in  reference  to  that  which  la  shown 
in  the  record,  or  not  specified  at  all,  shall 
be  considered  as  waived,  unless  it  be  so  fun- 
damental that  the  court  would  a'ct  upon  it 
without  an  assignment  of  error  as  mention- 
ed in  rule  23."  Under  this  rule,  as  we  con- 
strue it  a  ground  of  error  not  "distinctly 
set  forth  in  the  motion  for  a  new  trial"  filed 
in  tbe  lower  court  should  not  be  considered 
on  appeal,  unless  such  error  Is  fundamental. 
Such  Is  not  the  character  of  the  supposed 
error  complained  of.  Ai^)ellants'  amended 
motion  for  a  new  trial  was  filed  in  tbe  court 
below  about  two  months  after  amended  rule 
24,  above  quoted,  became  effective,  and  in  it 
appellants  seem  to  have  understood  and  ap- 
preciated its  demands.  They  complain  in  said 
motion  at  considerable  length  and  with  much 
particularity  of  numerous  all^^  errors  com- 
mitted by  the  trial  court,  but  nowhere  com- 
plained that  the  court's  charge  upon  tbe  de- 
gree of  care  wbich  the  appellee  owed  Mrs. 
Walker  was  incorrect 

[7]  If,  however,  the  matter  was  properly 
presented  to  this  court  for  review,  we  are 
not  prepared  to  say  there  was  error  in  tbe 
charge.  Railway  Co.  v.  Miller,  70  Tex.  78, 
15  S.  W.  264,  11  li.  R.  A.  396,  23  Am.  St 
Rep.  308;  Railway  Co.  v.  Harrison,  32  Tex. 
Civ.  App.  368,  73  &  W.  38;  Dallas  Consoli- 
dated Traction  Co.  v.  Randolph,  8  Tex.  Civ. 
App.  213,  27  a  W.  926;  Railway  Co.  ▼.  Da- 
vidson, 3  Tex.  Civ.  App.  642,  21  B.  W.  68; 
Railway  Co.  v.  Morrow,  93  S.  W.  162.  It 
probably  would  have  been  more  In  confomt- 
ity  to  the  charge  usually  given  upon  tbe  sub- 
ject had  the  word  "usually"  been  omitted; 
but  its  use  does  not,  in  any  event  constitute 
reversible  or  material  error. 

[I]  The  remaining  assignments  of  error 
complained,  respectively,  of  the  giving  of  ap- 
pellee's special  charges  Nos.  1,  2,  and  3. 
Charge  No.  1  instructed  the  Jury,  In  effect, 
"that  if  they  believed  that  tbe  idaintU^  Mm 
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Walker,  left  her  seat  In  the  car,  and  tbat 
the  same  was  a  place  of  safety,  and  that 
she  Tolnntarily  proceeded  to  the  edge  of  the 
car  or  to  the  running  board  thereof,  and 
while  there  she  was  thrown  from  the  car, 
and  that  an  ordinarily  prudent  person  would 
not  have  done  so,  and  that  such  acta  con- 
tributed to  her  Injury,  then  she  was  guilty 
of  negligence  and  could  not  recover."  By 
charge  No.  2,  they  were  told,  in  substance, 
that  If  they  believed  Mrs.  Walker  alighted 
from  defendant's  car  while  the  same  was  in 
motion,  and  that  an  ordinarily  prudent  per- 
sen  would  not  have  so  aeted  under  the  same 
circumstances,  that  such  act  proximately 
contributed  to  her  injuries,  and  that  in  the 
event  they  so  believed  to  find  for  defend- 
ant Charge  No.  3  is  to  the  efTeet  that  if 
the  Jury  believed  that  Mrs.  Walker  alighted 
from  defendant's  car  while  the  same  was  in 
motion,  and  should  further  find  that  in 
alighting  from  said  car  she  failed  to  follow 
the  motion  thereof,  but  alighted  therefrom 
without  facing  the  direction  in  which  the  car 
was  moving  and  without  following  the  mo- 
tion thereof,  and  should  further  find  that  an 
ordinarily  prudent  person  would  not  so  have 
acted  under  the  same  circumstances,  and 
tliat  such  conduct  upon  her  part  contributed 
to  the  accident  complained  of  herein,  then 
Mrs.  Walker  was  guilty  of  contributory  neg- 
ligence which  would  preclude  a  recovery. 

The  only  proposition  advanced  under  these 
assignments  is  to  the  efFect  that  the  giving 
of  the  three  special  charges  had  the  purpose 
and  effect  of  giving  xmdue  prominence  to 
the  Issue  of  contributory  negligence,  and 
therefore  on  the  weight  of  the  evidence. 
Confining  ourselves  to  the  objection  urged  by 
the  proposition  propounded,  we  hold  there 
was  no  error  in  giving  the  charges.  Three 
separate  and  distinct  Issues  of  contributory 
negligence  on  the  part  of  Mrs.  Walker  were 
tendered  by  defendant's  answer,  and  the  evi- 
dence offered  In  support  thereof  was  amply 
sufiScient  to  establish  each  and  all  of  them. 
These  were  the  issues  submitted  in  the 
charges  complained  of,  and  it  occurs  to  us 
that  the  court  would  have  erred  had  it  re- 
fused to  give  either  of  said  charges.  The 
separate  issues  of  contributory  negligence 
having  been  raised  by  the  pleadings  and  the 
evidence,  it  became  the  duty  of  the  court, 
especially  in  view  of  the  request  therefor,  to 
charge  the  Jury  the  law  arising  upon  the 
facts  with  reference  to  each  of  such  issues. 
The  charges  were  not,  therefore,  objectiona- 
ble for  the  reason  urged. 

A  careful  review  of  the  record  has  con- 
Tlnced  us  that  the  proper  verdict  has  been 
rmdered  in  this  case,  that  appellants'  assign- 
ments of  error  disclose  no  reversible  error, 
and  that  the  Judgment  of  the  district  court 
should  be  affirmed.  It  is  therefore,  accord- 
ingly, so  ordered. 


WILKIN  et  al.  v.  SIMMONS  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  16,  1912.     Rehearing  Denied 

Dec  14,  1912.) 

1.  Executors  and  Adiunistbatobs  (i  383*)— 
Salk  of  IiANd-tOollatkbai.  Attack. 

A  sale  of  land  upon  an  administrator's  ap- 
plication for  its  sale  on  the  ground  of  the 
necessity  for  the  support  of  minor  heirs,  and 
that  it  is  for  the  best  interest  of  the  estate,  is 
merely  erroneous,  and  not  absolutely  void  so  as 
to  allow  collateral  attack  on  the  ground  that  it 
was  for  an  unauthorized  purpose. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  1564;  Dec. 
Dig.  I  383.*] 

2.  EXXOUTOBS  AND  ADlfimSTBATOBS  (i  349*)— 

Saue— JcBisDicnoN  or  Pbobatx  Coubt. 
If  the  probate  court  acquires  Jurisdiction 
of  the  property  of  an  estate  and  of  the  persons 
interested  thereia,  it  has  complete  jurisdiction 
so  that  its  order  of  sale  can  only  be  tested  in 
direct  proceedings  and  not  on  collateral  at- 
tack. . 

[Eld.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  1446,  1449- 
1455;    Dec.  Dig.  |  849.*] 

3.  Judoment  (I  49S*)-7GolI;ATKBai.  Attack. 

Every  presumption  is  in  favor  of  the  juris- 
diction of  a  court  of  general  jurisdiction  in  a 
collateral  attack  on  its  judgment 

[Ed.  Note — For  other  cases,  see  Judgment 
Cent  Dig.  if  933,  934;    Dec.  Dig.  i  496. «1 

4.  ErECtrTOBS  and  ADinNIBTEATOBS  (i  326*)— 

Sale  of  Land  —  Pdbposb  —  Suppobt  of 

MiNOB  Childben. 

If  the  probate  court  had  fixed  the  allow- 
ance for  the  support  of  a  widow  and  minor 
children  of  decedent,  and  there  was  a  necessity 
for  providing  funds  for  a  year's  support  of  the 
children,  it  was  authorised  to  order  a  sale  of 
land  of  the  estate,  on  the  administrator's  appli- 
cation, for  the  support  of  such  heirs. 

[Ed.  Note. — For  other  cases,  see  E!xecutors 
and  Administrators,  Cent  Dig.  I  1343;  Dec. 
Dig.  k  328.*] 

6.  EXECnXOBS  AND  ADiaNISTRATOBS  (|  326*) — 

Adminibtbatob's  Sale — Jubisdiction. 
The  existence  of  orders  by  the  probate  court 
fixing  the  allowance  for  the  year's  support  of 
minor>children  and  the  amount  of  the  allowance 
in  lieu  of  exempt  property  would  not  be  neces- 
sary to  give  the  court  jurisdiction  to  order  the 
sale  of  land  of  the  estate  for  the  support  of  such 
children  as  heirs. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1343;  Dec. 
Dig.  f  326.*] 

6b   EXECDTOBB  AND  AOKINISTBATOBS  (|  349*)— 

Sale — VALiDrrr. 

The  question  whether  a  sale  of  the  land 
was  necessary  for  the  support  of  minor  heirs, 
on  an  administrator's  application  for  a  sale  for 
that  purpose,  was  for  the  determination  of  the 
probate  court,  and  its  judgment  thereon  cannot 
be  collaterally  attacked. 

{Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  1446,  1448- 
1455;    Dec  Dig.  i  349.*] 

7.  EXXCTTTOBS  AND  Adidnibibatobs  (f  849*) — 

Sale  of  Land— Description. 

The  land  sold  on   an  administrator's  ap- 

glication  for  its  sale  for  the  support  of  minor 
eirs  was  described  in  the  patent  to  decedent  L. 
as  the  "L.  pre-emption  survey  of  160  acres  in 
H.  county,  Known  as  survey  No.  2,  block  M.  & 
L.,"  etc.,  giving  field  notes.  L.  and  others  laid 
out  the  town  of  P.  and  dedicated  the  streets. 
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etc.,  "of  said  town  of  P.  in  said  county  of  H.,  as 
shown  by  the  accompanying  map  of  said  town" ; 
the  north  part  of  the  town  being  the  south  half 
of  the  Ik  pre-emption.  The  administrator's  ap- 
plication for  an  order  of  sale  described  the 
property  as  "a  certain  tract  of  realty  belonging 
to  the  estate  of  T,.,  and  said  real  estate  is  here 
described  as  all  those  lots  yet  unsold  belonging, 
situated  in  the  county  of  H.,  and  lietter  known 
as  the  north  half  of  the  town  of  P.,  patented  to 
L.  by  virtue  of  the  pre-emption  laws."  Held, 
that  the  land  sold  was  sufficiently  described  so 
as  to  malie  the  order  of  sale  valid  on  collateral 
attack. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  11  1446,  1449- 
1455 ;    Dec.  Dig.  i  349.*] 

8.  exeoutobs  and  admiinstsatobb  (|  388*)— 
Adhinibtbatob's  Sale  —  Neckssitt  of 
Deed. 

An  order  of  sale  of  the  land  ot  an  estate, 
report  thereof,  and  confirmation,  are  sufficient  to 
give  the  purchaser  title  without  the  execution  of 
a  deed,  so  that  it  is  immaterial  that  a  deed  was 
made  before  the  order  of  confirmation. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |i  1573-1582; 
Dec.  Dig.  {  388.*] 

9.  EXECUTOBB  AND  ADIONIBTBATOBB   (|  31*) — 

OusTEB — ^Appointment  of  Guabdian. 
The  appointment  of  a  guardian  of  minor 
heirs  did  not  ipso  facto  onst  the  administrator 
of  decedent's  eBtate,  in  view  of  Rev.  Civ.  St 
1911,  art  3235,  providing  that  upon  a  death 
intestate  decedents  property  shall  vest  in  his 
heirs  at  law,  but  all  of  his  estate  shall  pass  to 
the  administrator  for  distribution  pursuant  to 
law ;  the  appointment  of  the  guardian,  who  was 
an  aunt  of  the  heirs,  being  advisable  so  that 
they  could  reside  witli  her  at  the  homestead. 

[EM.  Note.— For  other  cases,  see  Executors 
and  AdminUtratora,  Cent  Dig.  {{  186-190; 
Dec  Dig.  f  3L*] 

Appeal  from  District  Court,  Hale  Coun- 
ty;  F.  P.  Greever,  Special  Judge. 

Suit  by  R.  H.  WUkln  against  A.  W.  Sim- 
mons and  another,  impleaded.  In  which  one 
McCormlck  intervened.  From  a  Judgment 
against  plaintiff  and  Intervener,  tbey  both 
amteol.    Affirmed. 

J.  L.  Penry,  of  Amarlllo,  tt.  O.  Penry,  and 
RandoliA  &  Randolph,  all  of  Plalnrlew,  for 
appellants.  Madden,  Trulove  &  Kimbrough, 
of  Amarlllo,  for  appellees. 

PRESLER,  J.  This  Is  a  suit  by  appel- 
lant R.  H.  Wilkin  In  the  form  of  trespass  to 
try  title  to  lote  Nos.  27  and  28  in  block  No. 
31,  In  the  town  of  Plalnview,  Hale  county, 
Tex,,  In  which  the  appellant  McCormlck  in- 
tervened, seeking  to  recover  a  half  interest 
in  the  same  property.  The  appellee  (U  B. 
Simmons)  answered  by  general  demurrer, 
plea  of  not  guilty,  general  denial,  and  a 
special  answer,  setting  up  the  statute  of 
limitation;  also  by  special  answer  implead- 
ing his  warrantor,  J.  C.  Pipkin.  The  original 
defendants  other  than  the  appellee  having 
been  dismissed,  the  case  proceeded  to  trial 
before  the  court  without  a  Jury  and  result- 
ed in  a  Judgment  In  favor  of  appellee  (L.  B. 
Simmons)  and  against  the  plaintiff  and  the 
intervener,  and  also  in  favor  of  the  war- 
rantor, J.  0.  Pipkin.     Prom  this  Judgment 


both   appellants  duly  appeal  to  this  court 
and  here  seek  to  have  said  cause  reversed . 
and  rendered  in  their  favor  upon  errors  as- 
signed. 

In  our  opinion,  it  Is  apixirent  from  the  rec- 
ord that  the  entire  case  as  presented  by  the 
appeal  turns  upon  the  question  of  the  valid- 
ity of  the  sale  by  G.  H.  Gllbort,  administrator 
of  the  estate  of  B.  h.  Lowe,  to  J.  C.  Pipkin, 
which  Included  the  two  lots  sued  for  and 
three  other  lots  In  the  same  block  In  the 
town  of  Plalnview;  the  deed  reciting  a  con- 
sideration of  $177.50.  The  validity  of  this 
sale,  as  shown  under  appellant's  tenth  as- 
signment of  error,  is  attacked  upon  the 
ground  that  the  orders  of  the  probate  court 
of  Hale  county,  Tex.,  supporting  this  sale, 
are  Invalid  and  subject  to  collateral  attack 
because  it  Is  claimed  that  the  probate  court 
was  without  Jurisdiction  to  enter  the  orders 
and  that  such  lack  of  Jurisdiction  appears 
upon  the  face  of  the  record.  In  that  the  ap- 
plication and  the  order  of  sale  are  not  au- 
thorized by  law.  It  appears  from  the  evi- 
dence that  E.  li.  Lowe  died  In  H&le  cotmty, 
Tex.,  In  1889,  and  that  C.  H.  GUbert  was 
duly  appointed  and  qualified  as  administra- 
tor of  said  Lowe's  estate;  that  said  Lowe 
left  a  will  not  naming  an  executor,  bequeath- 
ing 11,280  to  said  GUbert  In  trust,  to  be 
used  by  him  and  Interest  to  be  paid  to  the 
two  children  which  the  deceased  left  surviv- 
ing him,  and  leaving  the  remainder  of  his 
property  to  be  distributed  according  to  law; 
that  deceased  at  the  time  of  his  death  was  a 
widower  and  left  as  his  only  heirs  at  law  two 
little  girls,  one  named  Janie,  about  five  years 
of  age,  and  one  named  Mattle,  who  was  also 
a  minor;  that  Mattle  first  married  a  man 
by  the  name  of  Davis,  from  whom  she  was 
afterwards  divorced,  and  then  married  a  man 
by  the  name  of  Paulson,  with  whom  she  still 
lives;  that  Janle  married  a  man  by  the  name 
of  Qulllen ;  that  the  lots  in  controversy  were 
not  a  part  of  the  homestead  of  deceased; 
that  deceased's  family  at  the  time  of  bis 
death  consisted  of  himself,  the  two  little 
girls,  and  M.  A.  Lowe^  an  aunt  of  their  de- 
ceased mother,  a  sister  of  G.  H.  Gilbert,  the 
widow  of  deceased's  brother;  that  GUbert 
also  lived  at  deceased's  home  when  In  town: 
that  some  time  after  the  appolntm«it  and 
qualification  of  said  G.  H.  Gilbert  as  admin- 
istrator of  the  estate  of  deceksed,  the  said 
M.  A.  Lowe  was  appointed  guardian  of  the 
two  chlldroi;  that  the  said  guardian  and 
GUbert,  the  nnde  and  aunt  of  the  two  chil- 
dren, continued  to  keep  house  as  Lowe  had 
done  and  took  care  of  the  chUdren,  using  the 
proceeds  of  the  sale  of  the  property  belong- 
ing to  the  estate  for  that  purpose;  that  GU- 
bert got  the  orders  of  the  court  shown  In 
the  record  and  with  the  knowledge  and  con- 
sent of  his  sister,  guardian  of  the  chUdreo, 
sold  the  lands  and  used  the  proceeds  for 
paying  the  expenses  incurred  by  her  In  tak- 
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Ing  care  of  the  two  children;  that  he  did 
this  because  the  children  had  no  other  means 
of  support;  tliat  as  administrator  of  the  es- 
tate he  bad  a  settlement  with  Mrs.  Lowe, 
the  gaardian,  and  accounted  to  her  for  all 
the  proceeds  that  he  got  from  the  sale  of  the 
land;  that  the  children  got  the  benefit  of 
these  proceeds  through  their  guardian  for 
food,  clothing,  and  education;  that  the 
money  received  from  Pipkin  for  the  two  lots 
in  controversy  was  used  for  the  support  of 
said  children.  Gilbert  testified  that  he  did 
not  use  the  money  for  any  other  purpose  than 
for  the  children. 

From  the  Inventory  and  list  of  daims  filed 
by  the  administrator,  it  further  appears  that 
itae  estate  consisted  largely  of  real  estate, 
and  that  there  were  debts  owing  by  the  es- 
tate in  addition  to  the  legacy  of  $1,280  be- 
qaeathed  to  the  said  Gilbert.  There  was 
also  an  Insurance  policy  of  $2,000;  but  wheth- 
er this  was  a  part  of  tbe  estate  or  not,  or 
who  were  tbe  beneficiaries,  does  not  conda- 
fllvely  appear  further  than  it  appears  to 
have  been  collected  by  the  administrator  of 
-tbe  estate  and  turned  over  to  the  guardian 
of  tbe  minors  upon  her  receipt  therefor.  It 
does  not  appear  how  this  money  was  used 
by  said  guardian.  Tbe  foregoing  appearing 
■to  be  the  condition  of  the  estate  at  the  May 
term,  1890,  the  administrator  made  the  fol- 
lowing application  to  the  county  court:  "Es- 
state  of  E.  L.  liowe,  deceased.  In  tbe  County 
Court  of  Hale  County,  Texas,  May  Term, 
1890,  Sitting  in  Probate.  To  the  Honorable 
■J.  C.  Bnrch,  Judge  of  Said  Court,  Presiding: 
Your  petitioner,  C.  H.  Gilbert,  administrator 
of  the  estate  of  E.  L.  Lowe,  deceased,  respectr 
fully  represents  to  said  court  that  there  Is 
a  certain  tract  of  real  estate  belonging  to 
tbe  Bald  estate  of  B.  L.  Lowe  and  said  real 
estate  is  here  described  as  all  those  lots  yet 
unsold  belonging,  being  situated  in  the  coun- 
.ty  of  Hale  and  state  of  Texas,  and  better 
known  as  the  north  half  of  the  town  of  Plain- 
view,  patented  to  E.  L.  Lowe,  by  virtue  of  the 
pre-emption  laws  of  tbe  state  of  Texas. 
Your  petitioner  further- represents  that  It  is 
Jiecessary  for  tbe  support  and  maintenance 
of  tbe  heirs  and  for  the  best  Interest  of  said 
estate  that  said  property  hereinbefore  de- 
scribed be  sold  at  private  sale  for  cash  or 
on  such  terms  as  you  may  think  best  for 
said  estate.  [Signed]  C  H.  Gilbert"— and 
sworn  to. 

Tbe  order  granting  the  application  and 
directing  tbe  property  to  be  sold  is  as  fol- 
lows: "Tbe  estate  of  E.  L.  Lowe,  May  6| 
1800.  Now  comes  on  to  be  beard  the  ap- 
plication of  C.  H.  Gilbert,  administrator  of 
the  estate  of  E.  L.  Lowe,  deceased,  asking 
that  an  order  of  court  be  granted  to  sell  at 
private  sale  certain  lots  in  the  town  of  Plain- 
view,  Tex.,  and  It  appearing  to  the  court  that 
.It  is  necessary  for  the  support  and  mainte- 
nance of  the  heirs  that  said  property  be  sold, 
.it  is  therefore  ordered  and  adjudged  by  the 


court  that  C.  H.  Gilbert;  administrator  of 
the  estate  of  E.  L.  Lowe,  deceased,  be  grant- 
ed full  power  to  sell  so  much  of  the  real  es- 
tate belonging  to  said  estate,  situated  in  tbe 
town  of  Plalnview,  as  Is  necessary  for  tbe 
support  and  maintenance  of  said  beirs,  and 
that  said  sales  be  made  in  private  and  for 
cash  or  on  a  credit  as  may  be  in  tbe  mind 
of  said  administrator  for  the  best  interest 
of  said  estate."  The  notation  on  the  Jddge's 
docket  Is  as  follows:  "May  6,  1890.  Ap- 
plication to  sell  reel  estate  approved."  So 
much  of  tbe  administrator's  report  of  sale 
as  relates  to  the  lots  in  question  la  as  fol- 
lows: "To  the  Honorable  County  Court  of 
Hale  County,  Sitting  in  Probate  at  tbe  Reg- 
ular Term  of  Said  Court  of  Hale  County, 
Sitting  at  Its  Regular  November  Term,  A.  D. 
1890,  J.  G.  Burch,  County  Judge,  Presiding: 
I  beg  to  represent  that  pursuant  to  an  order 
of  your  court,  passed  at  the  May  term,  1890, 
I,  G.  B.  Gilbert,  administrator  of  tbe  estate 
of  E.  L.  Lowe,  deceased,  have  since  that 
time  made  the  following  sales  of  real  estate 
belonging  to  said  estate:  •  ♦  ♦  To  J.  C. 
Pipkin,  lots  27,  28,  29,  30  and  31,  block  31, 
consideration  $177.50,  cash,  July  12,  1800. 
I,  C.  H.  Gilbert,  admlhlstrator,  *  •  •  of 
the  estate  of  E.  L.  Lowe,  deceased,  do  sol- 
emnly swear  that  the  above  and  foregoing 
is  a  true  and  correct  list  of  all  of  the  sales 
made  by  me  under  the  order  of  court  passed 
at  the  regular  May  term  of  your  court,  pro- 
viding for  tbe  sale  of  certain  real  estate  be- 
longing to  tbe  estate  of  B.  U  Lowe,  and 
respectfully  ask  that  said  sales  be  confirmed. 
C.  H.  Gilbert,  Administrator.  Sworn  to  and 
subscribed  before  me  this  tbe  7th  day  of 
November,  1890" — tbe  place  for  the  signature 
of  tbe  ofl3cer  being  blank.  Tbe  order  of  tbe 
court,  approving  the  sale,  is  as  follows: 
"Estate  of  E.  L.  Lowe,  deceased,  November 
7,  1800.  Now  at  this  time  came  on  to  be 
heard  tbe  above  and  foregoing  report  of  C.  H. 
Gilbert,  administrator  of  the  estate  of  B.  L. 
Lowe,  deceased,  as  to  the  real  estate  sold  by 
him  belonging  to  said  estate,  and  the  court, 
after  hearing  said  report  read  and  duly  con- 
sidering the  matter,  is  of  the  opinion  that 
said  sale  should  be  in  all  things  confirmed 
and  said  report  approved.  It  is  therefore 
ordered  and  decreed  by  the  court  that  said 
report  be  and  tbe  same  Is  hereby  in  all  things 
approved  and  the  sales  mentioned  therein 
confirmed,  and  that  C  H.  Gilbert,  adminis- 
trator as  aforesaid,  is  hereby  authorized  CD 
make  good  and  sufficient  conveyance  In  law 
to  the  several  purchasers  of  tbe  real  estate 
mentioned  in  the  above  report" 

The  administrator's  deed  to  J.  C.  Pipkin 
appears  to  have  preceded  the  confirmation 
order,  having  been  executed  on  tbe  17th  day 
of  July,  1890,  and,  together  with  the  ac- 
knowledgment and  certificate  of  registration 
thereof,  is  as  follows : 

"The  State  of  Texas,  County  of  Hale. 
Know  all  men  by  these  presents,  tbat  I,  G 
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H.  Gilbert,  administrator  of  the  estate  of 
IX  L.  Lowe^  deceased,  aud  of  the  county  of 
Hale  and  state  aforesaid,  for  and  In  comdd- 
eration  of  the  sum  of  one  hundred  and  sey- 
enty-seven  and  50-100  dollars  to  me  In  hand 
paid  by  J.  0.  Pipkin,  have  granted,  sold  and 
conveyed  and  by  these  presents  do  grant, 
sell  and  convey  unto  the  said  ~ J.  C  Pipkin, 
of  the  county  of  Hale  and  state  of  Texas, 
all  those  certain  tracts  and  lots  of  land  sit- 
uated In  Plainrlew,  Texas,  known  and  de- 
scribed as  lots  numbers  27,  28,  29,  30  and  31, 
in  block  31,  as  Shown  by  the  town  plat  of 
Plainvlew,  which  is  of  record  in  the  clerk's 
office  of  Hale  county,  Texas.  To  have  and  to 
hold  the  above-described  premises  together 
with  all  and  singular  the  rights  and  appurte- 
nances thereto  in  any  wise  belonging  unto 
the  said  J.  C.  Pipkin,  his  heirs  and  assigns, 
forever,  and  I  do  hereby  bind  myself,  my 
heirs  and  successors,  in  office  to  warrant  and 
forever  defend  all  and  singular  the  said 
premises  unto  the  said  J.  O.  Pipkin,  his  heirs 
and  assigns,  against  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof.  Witness  my  hand  at  Plain- 
view,  this  17th  day  of  July,  A.  D.,  1890. 
G.  H.  Gilbert,  Administrator.  Signed  and 
delivered  in  the  presence  of . 

"The  State  of  Texas,  County  of  Hale.  Be- 
fore me,  S.  P.  Strong,  clerk  of  the  county 
court  in  and  for  Hale  county,  Texas,  on  this 
day  personally  appeared  G.  H.  Gilbert,  ad- 
ministrator of  the  estate  of  EX  L.  Lowe,  de- 
ceased, known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  foregoing  Instru- 
ment, and  acknowledged  to  me  that  he  ex- 
ecuted the  same  for  the  purposes  and  con- 
sideration therdn  expressed  and  in  the 
capacity  therein  set  forth.  Given  under  my 
hand  and  seal  of  office,  this  17th  day  of 
July,  A.  D.  1890.    8.  P.  Strong,  Clerk. 

"Plied  for  record  July  18th,  1890,  at  8 
o'clock  p.  m.;  recorded  July  19th,  1890,  at 
8  o'clock  a.  m.    S.  P.  Strong,  County  Clerk." 

[1]  Appellants,  under  their  first  assignment 
of  error,  complain  of  the  action  of  the  court 
in  admitting  in  evidence  the  list  of  claims  as 
shown  by  the  claim  register  of  Hale  county 
prdbate  record  in  this  estate,  upon  the 
ground  that  the  same  was  not  based  upon 
an  application,  order  of  sale,  and  order  con- 
firming the  sale  for  the  purpose  of  paying 
debts  of  the  estate,  and  that  in  this  case,  the 
various  orders  subsequent  showing  a  differ- 
ent purpose  than  the  payment  of  debts,  such 
evidence  was  immaterial  and,  under  th^r 
second,  third,  fourth,  and  fifth  assignments 
of  error,  object  to  the  admission  in  evidence 
of  the  application  to  sell  the  real  estate  be- 
longing to  the  estate  of  deceased,  and  to 
the  order  of  sale  granted,  the  report  of  the 
administrator  of  the  sale  of  the  property 
sold,  and  the  order  confirming  the  sale,  upon 
substantially  the  same  grounds ;  that  is,  that 
the  purpose  of  the  sale  was  one  not  authoriz- 
ed by  law,  and  that  there  was  no  sufficient 


description  of  the  property  ordered  sold  and 
none  of  the  property  sold.  The  question  thus 
presented  as  to  the  authority  of  the  court 
to  grant  the  orders  referred  to  is  decisive 
of  this  case,  and  we  are  of  the  oplnioa 
that  the  testimony  objected  to  was  admis- 
sible for  the  purpose  of  showing  an  order 
of  sale  by  a  court  of  competent  Jurisdic- 
tion not  subject  to  collateral  attack,  supportp 
ing  the  deed  of  G.  H.  Gilbert,  administra- 
tor, to  J.  C.  Pipkin,  conveying  the  property 
in  controversy.  Upon  the 'evidence,  the  coun- 
ty court  of  Hale  county  unquestionably  bad 
Jurisdiction  of  the  estate  of  EL  Lw  Lowe,  and 
had  authority  to  order  any  or  all  of  bis 
property  to  be  sold.  The  purposes  for  whidi 
the  court  having  authority  of  Jurisdictloii 
may  direct  a  sale  of  prop^^  are  not  Jurla- 
dictlonal.  In  our  opinion,  such  questions  go 
to  the  propriety  or  even  the  validity  of  the 
court's  order  when  tested  in  a  direct  pro- 
ceeding; but,  when  a  conrt  having  Juris- 
diction of  the  subject-matter  and  the  parties 
makes  an  order  of  sale  for  a  purpose  not  au- 
thorized by  law,  we  think  such  order  Is  sim- 
ply erroneous,  but  not  void,  and  to  correct 
the  same  the  law  provides  specific  and  ample 
remedies ;  but  if  these  remedies  be  neglected, 
and  the  parties  interested  do  not  Choose  to 
pursue  them,  the  order  stands  as  the  order 
of  a  court  of  competent  Jurisdiction  and  is 
valid  and  binding  against  every  collateral 
attack. 

In  Poor  V.  Boyce,  12  Tex.  440,  the  petition 
or  application  of  the  administrator  for  the 
sale  of  the  property  recited  that  there  bad 
come  to  the  bands  of  the  administratrix  cer- 
tain Improvements  rightfully  belonging  to 
the  estate,  but  "about  which  there  will  be 
a  great  deal  of  litigation  and  expense  to  the 
petitioner  to  obtain  the  land."  For  tbls 
reason,  she  asked  for  an  order  to  sell  tbe 
land.  .Accordingly,  an  order  was  made  for 
the  sale  of  the  improvements,  and  exception 
was  reserved  to  the  introduction  of  this 
application  and  order,  and  the  court  in  an 
opinion  by  Judge  Wheeler,  said:  "The  sub- 
sequent sale  by  order  of  the  probate  court 
divested  the  title  of  the  heirs.  The  petition 
of  the  administratrix  gave  the  court  Juris- 
diction. Finch  V.  EUmonson,  9  Tex.  604.  All 
other  questions,  in  the  absence  of  fraud,  are 
concluded  by  the  Judgment.  In  the  case  of 
Lynch  v.  Baxter,  4  Tex.  431  [51  Am.  Dec. 
735],  it  was  determined  tiiat  it  was  not  es- 
sential to  the  title  of  the  purchaser  of  prop- 
erty at  administrator's  sale  that  the  record 
should  show  a  necessity  for  the  sale.  The 
order  of  sale  is  conclusive  of  that  question 
until  It  be  set  aside  by  a  proceeding  having 
that  object  directly  In  view,  and  the  pur- 
chaser, in  the  absence  of  fraud,  will  be  pro- 
tected." 

In  Weems  v.  Masterson,  80  Tex.  45,  15  S. 
W.  590,  the  application  for  an  order  of 
sale  by  a  guardian  of  minors  represented 
that  they  owned  a  certain  tract  of  land  which 
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was  "constantly  d^redailng  In  ralne  on 
account  of  depredattons  that  are  constantly 
being  made  by  parties  unlawfully  entering 
upon  said  land  and  carrying  off  the  wood 
and  timber;  •  •  *  that  It  Is  their  be- 
lief that  It  would  be  for  the  Interest  of  said 
minors  to  sell  the  land  and  Invest  the  pro- 
ceeds In  some  other  way."  The  court  or- 
dered the  sale  to  be  made.  The  title  of  the 
pnrchaser  was  attqcfeed  upon  the  ground  that 
the  statute  did  not  authorize  the  court  to 
order  a  sale  of  the  ward's  land  by  the 
guardian  for  the  purposes  expressed  in  the 
application.  The  opinion  of  the  court  was  de- 
livered by  Chief  Justice  Stayton.  He  re- 
viewed the  decisions  In  Texas,  from  Lyndi 
V.  Baxter,  down,  and  held  that  the  county 
courts,  In  all  matters  relating  to  the  ad- 
ministration of  estates  of  deceased  persons 
and  minors,  are  courts  of  general  Jurisdic- 
tion, and  that  all  presumptions  will  be  indulg- 
ed In  favor  of  the  Jurisdiction  of  such  courts 
when  exercised  over  a  subject-matter  confided 
to  them  by  law  that  would  be  indulged  in 
favor  of  the  Jurisdiction  of  any  other  court 
of  general  Jurisdiction,  and  that  th^r  Jndg;- 
ments  and  decrees  cannot  be  collaterally  at- 
tacked unless  the  record  shows  the  want  of 
Jurisdiction;  that  the  county  court  of  Har- 
ris county,  which  made  the  order,  did  have 
power  to  order  and  confirm  the  sale  of  lands 
belonging  to  a  minor's  estate;  that  Its 
Jurisdiction  had  attached  to  the  estate  of 
minors  then  being  administered;  that  al- 
though the  application  for  the  order  to  sell 
did  not  state  that  it  was  necessary  for  the 
support  and  education  of  the  minors  or  for 
the  payment  of  debts,  yet,  if  absolutely  nec- 
essary to  confer  Jurisdiction  on  the  court, 
it  ought  to  be  presumed  that  another  ap- 
plication had  been  filed  before  the  order 
was  made,  and  that  the  order  of  the  court, 
directing  the  sale  to  be  made  and  confirming 
the  sale,  would  not  be  void  and  subject  to 
collateral  attack,  although  no  application 
to  sell  other  than  that  found  in  the  record 
was  ever  made;  that  to  hold  the  order  of 
sale  and  the  sale  void,  because  the  applica- 
tion set  up  a  purpose  not  specified  in  the 
statute,  would  be  like  holding  that  a  Judg- 
ment of  the  district  court  could  be  collateral- 
ly attacked  because  the  pleadings  were  de- 
fective. That  in  that  case  the  proceedings 
of  the  probate  court  should  have  been  held 
to  be  conclusive  of  the  validity  of  the  sale 
of  the  lands;  that  the  case  of  McNally  v. 
Haynes,  69  Tex.  585,  in  which  it  was  sug- 
gested that.  If  the  application  for  the  order 
to  sell  lands  of  an  estate  should  disclose 
the  fact  that  the  purpose  or  object  of  the 
sale  was  not  such  as  to  authorize  the  court 
to  make  the  order,  the  purchaser  could  not 
rely  upon  It,  should  be  disapproved;  that 
tbe  fact  that  the  application  may  be  de- 
fective cannot  deprive  an  order  of  its  con- 
clusive effect  in  all  collateral  proceedings. 
This  Is  one  of  the  great  Judgments  ren- 


dered by  Judge  Stayton.  It  was  Intended  to 
review  the  whole  law  of  the  subject,  clari- 
fying the  principles  Involved,  and'  estab- 
lishing the  law  upon  the  firm  basis  that,  the 
probate  court  having  potential  Jurisdiction 
of  the  estates  of  deceased  persons  and 
minors,  that  Jurisdiction  attached  to  the 
estate  by  the  commencement  of  administra- 
tion proceedings  on  such  estate  in  that 
court,  and  when  an  application  was  made 
by  the  administrator  or  guardian  for  the 
sale  of  lands  belonging  to  the  ward  or  de- 
ceased, and  this  application  was  followed  by 
an  order  directing  the  guardian  or  adminis- 
trator to  sell  tbe  lands,  It  becomes  im- 
material, on  collateral  attack,  whether  the 
application  was  perfect  or  defective,  whether 
it  asks  for  the  sale  for  a  purpose  authorized 
by  law,  or  not  authorised  by  law ;  that  these 
questions  went,  not  to  the  Jurisdiction  of 
the  court,  but  to  the  correctness  of  its  or- 
ders; and  that  the  question  of  correctness 
could  only  be  reviewed  In  a  direct  proceeding 
and  could  not  be  called  In  question  In  a 
collateral  proceeding. 

In  Tafflnder  v.  Merrell,  95  Tex.  95,  65  S. 
W.  177,  93  Am.  St.  Rep.  814,  tbe  application 
of  the  g:uardlan  for  an  order  to  sell  his 
ward's  land  stated  that:  "It  would  be  great- 
ly to  tbe  interest  of  his  said  ward  for  said 
property  to  be  sold,  because  said  property  Is 
unimproved  and  cannot  be  rented  for  any- 
thing, and  the  taxes  will  soon  consume  the 
entire  amount."  No  other  reason  was  given 
for  asking  for  the  order  of  sale.  The  order 
of  court  likewise  ordered  the  sale  to  be 
made  at  public  or  private  sale  for  cash  or 
on  credit,  simply  reciting  that  it  appeared  to 
the  satisfaction  of  the  court  that  "it  is  for 
the  best  interest  of  the  minors  that  said  real 
estate  be  sold."  Here  tbe  application  and 
the  order  of  sale  both  showed  that  the  order 
was  asked  for  and  was  made  simply  upon 
the  ground  that  It  would  be  for  the  best  in- 
terest of  the  minors.  But  the  statutes  nei- 
ther then,  nor  at  any  other  time,  have  ever 
authorized  the  probate  court  to  make  a  sale 
of  land  belonging  to  minors  simply  upon  the 
ground  that  the  court  and  guardian  might 
deem  it  to  their  best  interest,  and  certainly 
never  did  authorize  the  sale  of  land  belong- 
ing to  a  minor  simply  to  be  relieved  of  the 
burden  of  paying  taxes  on  the  land.  Judge 
Williams  delivered  opinion  of  the  courti  say- 
ing: "The  first  objection  to  the  guardian's 
sale  above  stated  (that  is,  that  it  appears 
from  the  record  of  the  probate  proceedings 
that  said  sale  was  made  for  a  purpose  for 
which  a  sale  was  not  authorized  by  law  [95 
Tex.  at  page  100,  65  S.  W.  at  page  178,  93 
Am.  St  Rep.  814])  is  likewise  answered  by 
the  opinion  of  this  court  in  the  case  of 
Weems  v.  Masterson,  80  Tex.  45  [15  S.  W. 
590].  Under  the  rules  laid  down  in  that 
case,  the  Jurisdiction  of  the  county  court 
did  not  depend  upon  the  showing  in  the  ap- 
plication of  one  of  tbe  statutory  causes  for 
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sucb  Bales.  The  absence  of  such  a  showing, 
or  the  statement  of  a  reason  which  would 
not  authorize  the  sale,  might  make  the  order 
of  a  sale  erroneous ;  but  It  does  not  follow 
that  it  was  not  within  the  power  of  the 
court  to  make  such  order.  In  the  language 
of  the  opinion  referred  to,  the  application 
^or  the  sale  was  sufBcient  to  Invoke  the  ex- 
ercise of  the  jorisdlctlon  the  court  possessed 
over  the  subject-matter;  those  interested 
must  be  conclusively  presumed  to  have  had 
notice  of  the  application  such  as  the  law 
prescribes;  and  the  decrees  of  the  probate 
court  in  this  collateral  proceeding  must  be 
deemed  conclusive  of  the  fact  that  the  sale 
was  made  for  a  lawful  purpose  and  in  a 
lawful  manner.  In  the  absence  of  some  evi- 
dence In  the  record  showing  to  the  contrary, 
other  than  that  the  application  was  defec- 
tive." 

[2]  In  other  words,  the  doctrine  of  our 
Supreme  Court  is  settled  to  this  effect: 
That  the  death  of  a  resident  of  a  county, 
leaving  an  estate  in  the  county,  gives  the 
probate  court  of  that  county  a  potential  ju- 
risdiction over  all  the  estate  of  the  deceas- 
ed resident;  that,  when  the  administration 
proceedings  upon  said  estate  are  instituted 
In  said  court,  its  active  Jurisdiction  over 
that  estate  attaches;  that  when  in  the 
course  of  the  administration  of  that  estate 
the  administrator  flies  an  application  to  have 
lands  belonging  to  the  estate  sold,  since  the 
statutes  require  that  notice  of  the  applica- 
tion for  such  sale  be  presumed  on  collateral 
attack  that  they  did  have  notice,  and  that 
thereby  the  court  acquired  Jurisdiction  over 
the  persons  of  all  persons  interested  in  the 
property.  The  court  then  being  a  court  of 
general  Jurisdiction  in  probate  matters  and 
liavlng  acquired  Jurisdiction  of  the  subject- 
matter  (that  is,  of  all  the  property  belong- 
ing to  the  estate)  and  of  the  person  (that  is, 
of  all  persons  interested  in  the  estate),  it 
tiad  complete  and  perfect  power  (that  is, 
complete  and  perfect  Jurisdiction,  which 
means  Jurisdiction  over  the  subject-matter 
and  over  the  person),  and  no  difference  how 
faulty  or  defective  or  improper  the  order  of 
sale  may  be,  these  are  matters  which  can  be 
tested  only  on  direct  proceedings,  and  which 
cannot  be  raised  on  collateral  attack,  but, 
as  to  all  such  objections  on  collateral  at- 
tack, the  Judgment  of  the  court  is  conclusive 
and  binding.  Tested  by  this  rule,  which  we 
conclude  to  be  the  law  of  Texas,  there  can 
be  no  doubt  but  that  in  this  suit  the  order 
of  sale  made  by  the  probate  court  of  Hale 
county  upon  the  application  of  C.  H.  Gil- 
bert, administrator  of  the  estate  of  B.  L. 
Lowe,  the  sale  by  the  administrator  under 
that  order,  the  confirmation  of  such  sale  up- 
on being  reported  by  the  administrator,  and 
the  administrator's  deed  in  favor  of  J.  C. 
Pipkin,  must  be  treated  as  having  conferred 
complete  title  upon  Pipkin  to  the  land  In 
controversy. 


This  is  precisely  upon  the  same  principle 
in  the  case  of  Pelham  v.  Murray,  64  Tex> 
477,  482,  where  a  probate  court  had  adjudg- 
ed certain  property  exempt  and  not  subject 
to  sale  and  directed  the  administrator  to- 
surrender  it  to  the  widow,  reciting  tliat  she 
was  the  only  remaining  constituent  of  the- 
family,  and  that  she  was  willing  to  aocq>t 
the  same  in  lieu  of  the  balance  due  her  on 
exemption,  tliat  tlie  order  was  held  not  void 
and  subject  to  collateral  attack,  although 
the  decree  was  erroneous,  and  the  property 
was  not  in  fact  exempt  property.  Judge 
Stayton  delivered  the  opinion  in  that  case 
also,  and  he  says:  "We  are  of  the  opinion 
that  while  the  Judgment  was  erroneous,  and 
therefore  might  have  been  avoided  by  prop- 
er proceedings,  it  was  not  void  and  is  con- 
clusive of  the  question  so  long  as  It  was  not 
set  aside  by  some  direct  proceedings  having, 
tliat  end  in  view." 

In  the  case  of  Martin  v.  Robinson,  67 
Tex.  379,  3  S.  W.  555,  the  Supreme  Court 
said:  "When  in  a  collateral  attach  it  i» 
said  that  an  administration  was  a  nullity, 
unless  some  fact  be  then  shown  the  words 
'null  and  void'  are  used  in  the  sense  of 
voidable,  for  if  there  then  be  a  fact  or  facts, 
proof  of  wliich  would  make  the  administra- 
tion valid.  It  cannot  be  void,  and  the  legal 
presumption  is  that  the  very  fact  which 
would  give  validity  was  proved  before  the 
court  which  granted  the  administration. 
The  rule  suggested  in  this  respect  in  some 
cases  would  be  the  rule  in  a  proceeding  ap- 
pellate in  character  if  the  cause  be  tried  de 
novo;  but  it  seems  to  us  that  no  such  rule 
can  exist  when  the  validity  of  an  adminis- 
tration granted  by  a  decree  of  a  court  of 
record  liaving  general  Jurisdiction  is  sought 
to  be  attacked  or  held  for  naught  in  a  col- 
lateral proceeding,  for,  if  it  would  be  possi- 
ble to  prove  facts  sufficient  to  sustain  the 
administration,  it  must  t>e  presumed  on  such 
attack  that  these  very  facts  were  proved 
before  the  administration  was  granted.  We 
understand  the  rule  to  be,  when  the  Judg- 
ment or  decree  of  such  court  is  collaterally 
called  in  question,  that  it  must  be  deemed 
valid  unless  It  appears  that  no  facts  could 
have  been  shown  which  would  render  it  so." 

[J]  This  opinion  is  but  another  statement 
of  the  rule  recognized  in  numerous  other 
decisions,  both  in  Texas  and  in  other  Juris- 
dictions, that  if  a  court  of  general  Jurisdic- 
tion has  made  an  order.  Judgment,  or  de- 
cree, every  presumption  wiU  be  indulged  in 
favor  of  the  Jurisdiction  of  the  court  when 
sucb  order.  Judgment,  or  decree  Is  collater- 
ally attacked.  The  rule  appears  to  be  ap- 
plicable in  this  case  because  it  appears  that 
there  were  debts  existing  against  the  estate 
of  E.  L.  Lowe  at  the  time  application  for 
the  sale  of  property,  including  the  property 
in  question,  was  made. 

[4]  It  appears  that  there  was  a  necessity 
existing,  at  the  time  tlte  application  for  or- 
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uer  of  sale  was  made,  to  provide  fnnds  for 
tbe  year's  support  of  the  minor  children  of 
deceased,  and  the  statute  makes  It  the  duty 
of  tbe  court  upon  his  own  motion,  appar- 
ently at  the  first  regular  term  of  the  court 
after  the  grant  of  letters  testamentary  or 
of  administration,  to  fix  the  amount  of  al- 
lowance for  the  support  of  the  widow  and 
minor  children  of  the  deceased,  and,  as  soon 
as  the  inventory,  appraisement,  and  list  of 
claims  are  returned,  to  order  a  sale  of  the 
estate,  or  so  much  thereof  as  will  be  suffi- 
cient to  raise  the  allowance.  We  think  the 
situation  was  such  as  to  authorize  the  pro- 
bate court  to  make  a  sale  of  the  property 
belonging  to  E.  In  Lowe's  estate  for  the 
support  of  the  heirs.  The  order  authorizing 
the  sale  directed  that  so  much  of  the  prop- 
erty should  be  sold  as  might  be  necessary 
for  the  support  of  the  heirs. 

[I]  While  there  does  not  appear  in  the 
record  any  order  by  the  court  fixing  the  al- 
lowance for  the  year's  support  of  the  minor 
children,  nor  any  order  fixing  the  amount 
of  the  allowance  for  them,  in  lieu  of  ex- 
empt property,  but  such  orders  may  have 
existed,  and  whether  they  did  or  not  would 
not  be  a  Jurisdictional  question.  The  court 
having  Jurisdiction  to  order  the  sale  (pro- 
vided the  allowance  had  been  made),  a  pur- 
chaser could  rely  on  the  order  of  sale  and 
need  not  look  for  the  order  making  the  al- 
lowance^  We  think  it  sufficiently  appears, 
from  the  evidence  in  support  of  the  orders 
in  question  and  of  the  Judgment  of  tbe  dis- 
trict court,  that  there  was  a  necessity  for 
raising  an  allowance  for  the  year's  support 
of  the  heirs  or  minor  children,  and  that 
there  was  a  necesMty  for  raising  the  funds 
to  wUch  they  were  entitled  in  lieu  of  ex- 
empt property.  There  was  also  a  legacy 
under  the  terms  of  the  will  of  $1,280  to  be 
raised.  One  of  the  purposes  for  which  facts 
existed  which  would  have  authorized  tbe 
court  to  make  the  sale,  the  support  of  the 
minor  children,  is  made  a  ground  of  the  ap- 
plication and  is  mentioned  in  the  order  of 
sale. 

[I]  We  also  think  tliat  the  question  as  to 
whether  tbe  condition  of  the  estate  as  it 
existed  at  the  time  the  order  of  sale  was 
granted  as  to  the  necessity  of  selling  the 
lands  was  a  question  for  the  determination 
of  the  court  in  the  exercise  of  Its  Jurisdic- 
tion conferred  by  law,  and  that  its  Judg- 
ment thereon  is  not  subject  to  collateral  at- 
tack. 

[7]  We  are  further  of  the  opinion  that  the 
lands  in  controversy  were  sufficiently  de- 
scribed. The  patent  to  Lowe  described  the 
land  as  the  E.  L.  Lowe  pre-emption  survey, 
of  160  acres  in  Hale  county,  known  as  sur- 
vey No.  2,  block  M.  &  L.,  etc.,  giving  field 
notes.  B.  L.  Lowe  and  others  laid  out  the 
town  of  Flainvlew  and  dedicated  to  the  pub- 
lic the  streets,  alleys,  and  public  square  "of 
said  town  of  Plainview  in  said  county  of 


Hale,  state  aforesaid,  as  shown  by  the  ac- 
companying map  of  the  said  town  of  Plain- 
view."  It  was  admitted  in  tbe  record  that 
the  north  part  of  the  town  of  Plainview  was 
the  south  half  of  the  Lowe  pre-emption. 
There  were  no  homestead  rights  in  the  prop- 
erty in  controversy  because  Lowe  with  Us 
children  and  M.  A.  Lowe,  the  aunt  of  his 
deceased  wife,  was  at  the  time  of  his  death 
residing,  to  use  the  language  of  Judge  Kin- 
der, "in  a  little  old  house  over  here  about 
three-quarters  of  a  mile  northeast  of  town." 
The  appraisers  included  in  their  appraise- 
ment 368  lots  in  Plainview.  The  administra- 
tor, in  his  application  for  authority  to  sell, 
described  the  property  as  "a  certain  tract  of 
real  estate  belonging  to  the  said  estate  of 
E.  Ll  Lowe,  and  said  real  estate  is  here  de- 
scribed as  all  those  lots  yet  unsold  belong- 
ing, situated  in  tbe  county  of  Hale,  state  of 
Texas,  and  better  known  as  the  north  half 
of  the  town  of  Plainview,  patented  to  E.  L. 
IJowe  by  virtue  of  the  pre-emption  laws  of 
the  state  of  Texas."  The  order  of  sale  au- 
thorized G.  H.  Gilbert,  the  administrator  of 
tbe  estate  of  B.  L.  Lowe,  deceased,  "to  sell 
so  much  of  the  real  estate  belonging  to  said 
estate,  situated  in  the  town  of  Plainview, 
as  Is  necessary,"  etc.  The  administrator  re- 
ported that  he  had  made  "the  following  sales 
of  real  estate  belonging  to  said  estate: 
*  •  •  To  J.  C.  Pipkin,  lots  27,  28,  29,  30, 
31,  block  31,  consideration  $177.60,  cash,  Ju- 
ly 12,  1890."  The  order  of  confirmation  re- 
fers to  "tlie  above  and  foregoing  report  of 
G.  H.  Gilbert,  administrator  of  the  estate 
of  B.  L.  Lowe,  deceased,  as  to  real  estate 
sold  by  him  belonging  to  said  estate,  and 
orders  that  said  report  be  and  the  same  is 
hereby  in  all  things  approved,  and  the  sales 
mentioned  therein  confirmed,"  and  Gilbert, 
as  administrator,  is  authorized  to  make  good 
and  sufficient  conveyance  to  several  purchas- 
ers. The  administrator's  annual  report 
charges  him  with  receipts  of  sales  of  real 
estate  during  the  year  amounting  to  $2,027.- 
50.  The  deed  of  Gilbert,  administrator,  to 
Pipkin,  conveys  lots  27,  28,  29,  30,  and  31.  in 
block  31,  as  shown  by  the  town  plat  of  Plain- 
view,  Hale  county,  Tex.  Taffinder  v.  Mer- 
rell,  95  Tex.  95,  65  S.  W.  177,  93  Am.  St 
Rep.  814;  Hermann  v.  Likens,  90  Tex.  448, 
39  S.  W.  282;  Wells  v.  Polk,  36  Tex.  li!6,- 
Robertson  v.  Johnson,  67  Tex.  64;  Macman- 
us  V.  Orkney,  91  Tex.  30,  40  8.  W.  715.  We 
therefore  conclude  that  the  order  of  sale 
must  be  held  valid  as  against  this  collateral 
attack.  R.  8.  1895,  arts.  2037,  2038,  2043. 
2046,  2047,  2062;  Martin  v.  Robinson,  67 
Tex.  374,  3  S.  W.  660;  Endel  v.  Norrls,  93 
Tex.  640,  57  8.  W.  25;  Lynch  v.  Baxter,  4 
Tex.  441,  445,  446,  51  Am.  Dec.  735. 

[I]  Nor  do  we  think  that  the  objection  that 
the  deed  bears  date  before  the  sale  of  the  land 
was  reported  and  before  the  order  of  confirma- 
tion is  of  any  merit,  it  being  well  establish- 
ed that  tbe  order  of  sale^  report  of  sale,  and 
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couflnnatlon  of  sale  give  the  purchaser  title, 
and  no  deed  Is  necessary ;  nor  Is  it  i&aterlal 
that  the  deed  was  made  before  the  order  of 
confirmation.  City  of  El  Paso  v.  National 
Bank,  96  Tex.  601,  502,  74  S.  W.  21;  Rock 
V.  Heald,  27  Tex.  527;  Sypert  v.  McCowen, 
28  Tex.  638;  McBee  v.  Johnson,  45  Tex.  634. 
[(]  Appellants,  under  their  fifteenth  as- 
signment, contend  that  the  subsequent  ap- 
pointment of  Mrs.  M.  A.  Lowe,  as  guardian 
of  the  minor  cliildren  ipso  facto,  superseded 
and  ousted  the  administrator  from  his  ap- 
pointment, and  impliedly  at  least  terminated 
the  administration  and  rendered  Toid  the 
orders  involved  In  this  case.  In  our  opinion, 
the  authorities  cited  by  appellants  do  not 
support  this  contention,  and  we  have  been 
unable  to  find  any  that  do.  We  do  not 
regard  the  South  Carolina  case  (McLaurln 
V.  Thompson,  Dud.  335)  dted  by  appellant, 
and  holding  that,  where  It  appears  that  In 
the  course  of  administration  of  an  estate 
a  second  administrator  has  been  appointed, 
bis  appointment  will  supersede  that  of  the 
former  administrator,  as  decisive  of  the 
question  raised  by  appellants,  or  even  per- 
'  suasive  to  that  effect;  that  is,  that  the  ap- 
pointment of  a  guardian  for  minor  heirs  vrill 
nullify  the  appointment  of  an  administrator 
of  a  deceased  person's  estate.  Our  statutes 
provide  that,  upon  the  death  of  any  person 
Intestate,  his  property  shall  vest  tn  Us  heirs 
at  law,  but  that  all  of  bis  estate,  except  such 
as  may  be  exempt  by  law  from  the  payment 
of  debts,  shall  pass  to  the  possession  of  the 
administrator  to  be  disposed  of  In  accord- 
ance with  law  (R.  S.  1»11,  art.  3235),  and 
upon  the  appointment  of  Gilbert,  the  ad- 
ministrator, he  became  entitled  to  the  pos- 
session and  disposition  of  all  of  Lowe's  es- 
tate except  the  exempt  property.  Express 
provision  is  also  made  by  our  Constitution 
and  laws  for  the  guardian  of  minor  children 
of  deceased  persons  to  reside  upon  the  home- 
stead with  the  wards.  In  this  case  the 
homestead  was  no  part  of  the  property  in 
controversy,  but  consisted  of  other  and  dif- 
ferent property,  and  it  appears  to  have  been 
considered  desirable  that  the  minor  children 
should  continue  to  reside  at  this  home  with 
their  aunt  as  they  had  previously  resided 
there  with  her  and  their  father.  It  appears 
therefore  that  there  was  sufficient  reason 
for  her  appointment  as  guardian.  In  order 
to  enable  her  legally  to  occupy  with  the 
minors  the  homestead  which  their  father 
had  left  them.  We  think  the  intention  also 
evidently  was  that  Mrs.  Lowe  should  occupy 
and  use  the  homestead  and  other  exempt 
property  with  the  minor  children,  thereby 
lessening  the  expense  of  their  rearing  and 
maintenance,  while  her  brother  Gilbert  took 
out  letters  of  administration  for  the  purpose 
of  handling  the  other  property  belonging  to 
Lowe's  estate,  in  accordance  with  law,  and 
that    there   was    no    necessary    conflict   be- 


tween the  Jurisdiction  of  Mrs.  Lowe  as  guard- 
ian and  Gilbert  as  administrator  of  the  es- 
tate. Neither  does  it  appear  from  the  record 
that  upon  the  appointment  of  said  guardian 
any  order  was  made  and  entered  of  record 
terminating  said  administration  and  dis- 
charging the  administrator;  but  it  appears 
from  the  record  that  the  court  recognized 
the  necessity  of  the  existence  of  both  tbe 
guardianship  and  the  administration  within 
their  respective  spheres,  and  in  this  we  can- 
not say  there  was  error. 

Having  carefully  examined  appellants'  re- 
maining assignments  not  hereinbefore  spe- 
cifically discussed,  and  finding  no  reversible 
error  raised  under  any  or  either  of  tbem, 
we  conclude  that  the  Judgmoit  appealed 
from  should  be  In  all  things  affirmed,  and  It 
Is,  accordingly,  so  ordered. 


AMERICAN  CENT.  INS.  CO.  t.  HARDIN 
et  aL 

(Court  of  Civil  Appeals  of  Texas.     DaHaa. 

Nov.  23,  1912.    Rehearing  Denied 

Dec.  21,  1912.) 

1.  Appeal  and  Ebbob  (|  1040*)— HAB)a.E88 

EBBOB— OVEBBtTLING  SPECIAL  DEMUBBEBS. 

In  an  action  on  a  fire  insurance  policy, 
error,  if  any,  in  overruling  special  demnrrera 
to  those  parts  of  plaintiff's  petition  relating  to 
what  tbe  insurer's  agent  told  him  about  taking 
an  inventory,  and  to  the  taking  of  additional 
insurance,  was  harmless,  in  view  of  evidence 
showing^  that  there  was  a  substantial  compli- 
ance with  the  iron-safe  clause  of  tbe  policy, 
and  that  the  agent  authorized  the  taking  of  ad- 
ditional insurance  or  knew  thereof  before  the 
lose,  and  had  made  no  objection. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  U  4088-4105;  Dec.  Dig.  f 
1040.»] 

2.  Insubancb  (J  335*)— FoBFErruBB— Condi- 
tions SUBSEQUBNT— KEEPINO  BOOKS  AND 
INVENTOBT. 

Where  insured  had  kept  all  the  Invoices  of 
merchandise  purchased  by  him  and  a  book  of 
entry  in  which  he  entered  all  sales  on  credit 
and  all  cash  receipts  from  sales,  from  which 
tbe  amount  of  goods  on  hand  at  the  time  of 
loss  could  be  approximately  eetabllshed.  In  sub- 
stantial complunce  with  the  iron-safe  clause, 
he  was  entiUed  to  recover. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  853;  Dec  Dig.  |  335.*] 

3.  Insurance  ({  384*)— Bstopfel— Dblivebt 
or  PoLicT— Condition  Aoainsi  Oihkb  In- 

SUBANCE. 

An  insurer  whose  agent  consented  in  ad-, 
vance  to  tbe  taking  out  of  additional  insurance 
and  issued  a  elip  showing  such  agreement  was 
estopped  from  setting  up  such  additional  in- 
surance aa  a  forfeiture  of  the  policy;  and.  in 
view  of  the  agent's  Imowledge,  tbe  fact  that 
such  slip  was  not  attached  to  tbe  policy  until 
after  the  loss  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1019;   Dec.  Dig.  f  384.*] 

Appeal  from  District  Court,  Rockwall 
County ;   F.  L.  Hawkins,  Judge.     " 

Action  by  A.  P.  Hardin  and  others  against 
the  American  Central  Insura'nce  Company, 


•For  other  cases  see  same  topic  and  sectioa  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Hep'r  ladexa 
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In  which  Sanger  Bros,  filed  a  plea  of  inter- 
TOitlon.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

R  G.  Senter,  of  Dallas,  for  appellant    T. 
B.  Ridgell,  of  Rockwall,  for  appellees. 

RAINEX,  C.  J.  Appellee  sued  appellant 
to  recover  upon  a  policy  of  fire  Insurance 
for  the  sum  of  $1,000,  covering  $150  on  store 
and  office  furniture  and  fixtures  and  $850  on 
a  stock  of  merchandise  contained  in  plain- 
tiff's store  at  Fate,  Tex.  The  policy  was  at- 
tached to  the  petition,  and  made  a  part 
thereof,  It  contained  the  usnal  warranty 
clauses,  among  which  was  the  "Iron-safe" 
clause,  and  also  a  clause' against  coinsurance, 
unless  agreed  to  in  writing  and  attached  to 
the  policy.  The  petition,  among  other  things, 
alleged:  "^hat  at  the  time  the  policy  was 
issued  plaintiff  had  Just  purchased  the  stock 
of  goods,  and  had  the  original  invoices  of 
purchase,  and  that  the  agent  of  defendant. 
Murphy,  agreed  within  a  few  days  after 
the  policy  was  Issued  and  before  ten  days 
after  its  date  that  the  said  invoices  would 
suffice  and  be  accepted  in  lieu  of  an  inven- 
tory, and,  though  the  policies  provide  that 
an  Inventory  should  be  taken  in  thirty  days, 
that  such  invoice  should  not  be  required, 
and  was  not  necessary,  and  that  plaintiff 
need  not  take  any  further  Inventory  than  to 
keep  and  preserve  his  invoices  of  purchase 
which  he  then  had  and  which  the  plaintiff 
knew ;  that  it  was  contracted  and  agreed 
after  the  policy,  was  Issued  and  at  divers 
times,  and  within  not  less  than  five  or  ten 
days  from  the  date  of  the  i>oUcy,  that  such 
invoices  of  purchase  would  be  accepted  by 
the  defendant,  and  no  further  inventory 
would  be  required  within  thirty  days ;  that 
plaintiff  has  invoices,  books,  and  records 
showing  cash  and  credit  sales,  and  showing 
his  entire  business  transactions  and  has  same 
in  an  iron  safe,  and  that,  immediately  after 
the  fire,  he  exhibited  the  same  to  the  de- 
fendant's agent  and  adjuster,  and  same  was 
accepted  as  an  inventory  and  proof  of  loss 
by  defendant ;  that,  after  the  issuance  of  the 
policy,  the  plaintiff  took  out  other  insurance 
on  his  stock  of  goods  with  the  St  Paul  Fire 
&  Marine  Insurance  Company,  which  addi- 
tional Insurance  was  with  the  consent  of  the 
defendant ;  that  plaintiff  thereafter  took  out 
a  policy  on  his  goods  in  the  National  Under- 
writers, with  the  consent  and  knowledge  of 
the  defendant,  and,  after  having  obtained 
permission  of  the  defendant  to  do  so,  in  the 
amount  of  $1,250  on  said  stock  and  $250  on 
said  building ;  that  plaintiff  and  defendant's 
agent  had  several  conversations  in  plaintifTs 
store  and  in  a  bank  during  August,  Sep- 
tember, and  up  to  October  9,  1911,  in  refer- 
ence to  plaintiff  needing  additional  insur- 
ance, and  tliat  Murphy,  the  agent  of  defend- 
ant, agreed  that  plaintiff  should  take  out 
$1,500  insurance  on  lils  goods  and  $250  on 
151  S.W.-7S 


his  building;  that  about  October  9,  1011, 
plaintiff  told  Murphy,  the  agent  of  defend- 
ant, that  he  was  going  to  take  out  a  policy 
of  insurance  In  the  National  Underwriters, 
and  that  he  was  to  take  out  $1,250  insur- 
ance on  the  stock  of  goods  and  $250  on  his 
building,  and  the  defendant,  through  said 
agent,  agreed  that  plaintiff  was  entitled  to 
same  and  could  take  out  the  same,  and 
plaintiff,  acting  under  said  agreement  did 
take  out  said  policy  with  the  National  Un- 
derwriters, and  at  the  time  informed  said 
Murphy  that  he  had  taken  out  same,  and 
said  agent  agreed  and  acquiesced  in  the 
same,  and  defendant  thereafter,  with  said 
knowledge  and  agreement,  permitted  the  pol- 
icy to  remain  in  force ;  that  defendant  after 
said  policy  of  the  National  Underwriters ' 
was  delivered  and  taken  out  knew  of  the 
policy,  in  that  defendant  knew  that  plaintiff 
bad  paid  the  premium  for  same  with  two 
checks,  the  defendant's  agent  seeing  the 
checks  and  knowing  their  purpose,  and  that 
they  still  permitted  the  policy  to  remain  in 
force;  that  defendant's  said  agent  agreed  in 
writing  to  said  insurance,  and  prepared  what 
is  known  as  a  binder  to  be  attached  to  the 
policy,  which  binder  agreed  to  the  additional 
insurance ;  that  said  binder  was  prepared  on 
October  16,  1911,  and  was  not  attached  to 
the  policy  until  thereafter,  as  the  result  of 
mistake  and  oversight" 

Defendant  answered  by  special  demurrers, 
general  denial  and  specially,  that  Murphy, 
the  local  agent,  was  without  authority  to 
make  any  contract  for  additional  Insurance 
or  other  than  to  issue  Its  contracts  of  insur- 
ance upon  the  fo'rms  provided  therefor,  as 
shown  in  the  policy  sued  on ;  (2)  that  plain- 
tiff had  failed  to  comply  with  the  "Iron- 
safe"  clause ;  (3)  that  other  or  additional  in- 
surance on  said  property  had  been  procured 
by  plaintiff,  which  avoided  the  contract; 
(4)  that  plaintiff  was  insolvent  and  the  tak- 
ing of  other  Insurance  with  Murphy's  con- 
sent was  done  In  fraud  of  defendant's  rights 
for  the  benefit  of  the  First  State  Bank  of 
Fate,  for  which  Murphy  was  the  cashier  and 
manager,  and  to  which  plaintiff  was  indebt- 
ed. This  plea  was  duly  verified  by  affida- 
vit Plaintiff  filed  a  supplemental  petition, 
alleging  an  estoppel  and  waiver  as  to  the  ad- 
ditional Insurance  and  failure  to  make  an 
Inventory,  because  Murphy  had  consented 
thereto,  and  had  executed  a  written  "bind- 
er" to  be  attached  to  said  policy  authorizing 
said  additional  insurance,  which  binder  was 
so  attached,  and  that  defendant  allowed  said 
policy  to  remain  in  force.  Sanger  Bros, 
filed  a  plea  of  Intervention,  alleging  that, 
after  the  fire,  the  plaintiff  had  assigned  the 
policy  to  them  to  secure  liis  Indebtedness  to 
them,  etc. 

The  trial  court  overruled  all  exceptions  of 
defendant,  and,  after  hearing  the  evidence, 
submitted  the  case  to  the  Jury  on  special  is- 
sues, and  upon  the  return  of  the  Jury's  an- 
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swers  thereto   rendered   Judgment   for   the 
plaintiff,  and  the  defendant  appeals. 

Conclusions  of  Fact 

We  conclude  that  T.  C.  Murphy  was  the 
agent  of  appellant  at  Fate,  Tex.,  with  au- 
thority to  solicit  insurance,  countersign  and 
Issue  policies,  and  as  such  agent  Issued  to 
appellee  the  policy  sued  on  herein,  and 
which  policy  contains  the  terms  and  stipula- 
tions as  shown  by  the  petition  of  plaintiff 
and  answer  of  defendant.  No  Inventory  of 
the  merchandise  insured  was  taken  by  plain- 
tiff, but  he  had  on  hand  the  original  IutoIc- 
es  of  the  merchandise  purchased  by  him, 
and  no  Inventory  was  taken  for  the  reason 
that  Murphy,  the  agent  of  defendant,  told 
him  it  was  not  necessary  to  do  so,  as  the 
invoices  would  answer  every  purpose.  Plain- 
tiff kept  a  book  in  which  he  recorded  bis 
cash  and  credit  sales.  E^om  this  book  and 
the  Invoices  on  hand  could  be  substantially 
ascertained  the  amount  of  goods  plaintiff 
had  on  hand  at  the  time  of  the  fire,  which 
amount  the  Jury  found  to  be  $4,103.9&  With 
the  consent  of  T.  C.  Murphy  plaintiff  secur- 
ed additional  Insurance  on  the  merchandise. 
Murphy  knew  of  the  taking  of  said  additional 
insurance,  and  gave  plaintiff  a  written  slip 
authorizing  such  insurance,  which  slip  Was 
to  be  placed  on  the  policy,  but  said  slip  was 
not  attached  to  the  policy  until  after  the 
fire. 

Conclusions  of  Law. 

[1]  (1)  The  overruling  of  defendant's  spe- 
cial demurrer  to  that  portion  of  plalntifTs 
petition  relating  to  what  Murphy  told  him 
about  talcing  an  Inventory,  if  error,  becomes 
harmless  in  view  of  the  testimony  which 
shows  that  there  was  a  substantial  compli- 
ance with  the  "iron-safe"  clause  of  the  pol- 
icy of  Insurance. 

(2)  The  overruling  of  defendant's  special 
demurrer  to  that  portion  of  plaintiff's  peti- 
tion relating  to  the  taking  of  additional  in- 
surance by  plaintiff  also  becomes  immaterial 
as  the  evidence  shows  that  Murphy,  defend- 
ant's agent,  authorized  the  taking  thereof, 
or  knew  thereof,  before  the  fire,  and  made 
no  objection. 

[2]  (3)  Appellee  had  been  In  business  less 
than  12  months,  and  the  Jury  found  that 
he  had  kept  all  the  invoices  of  the  merchan- 
dise purchased  and  a  book  of  entry  in  which 
was  entered  all  sales  made  on  a  credit  and 
an  entry  of  all  the  cash  taken  in  on  sales 
of  merchandise.  These  Invoices  and  this 
book  of  entry  were  produced  by  appellee, 
and  from  which  the  amount  of  goods  on 
hand  at  the  date  of  the  fire  could  be  approx- 
imately established.  The  Jury  also  found 
that  the  keeping  of  such  invoices  and  book 
of  entry  was  a  substantial  compliance  with 
the  terms  of  the  policy  relative  to  the  "iron- 
safe"  clause.  The  evidence  warranted  this 
finding  of  the  Jury,  and  the  rendering  of  the 


Judgment  of  the  court  Fire  Ass'n  t.  Has- 
terson,  83  S.  W.  49,  and  authorities  dted; 
Insurance  Co.  v.  Andrews,  40  Tex.  Civ.  App. 
184,  89  S.  W.  419. 

[3]  (4)  The  appellant  Is  estopped  from  set- 
ting up  as  a  forfeit  of  the  policy  the  taking 
out  of  additional  Insurance  on  said  merchan- 
dise, for  T.  C.  Murphy,  Its  agent,  consented 
to  and  Imew  of  the  taking  out  of  said  addi- 
tional Insurance  by  plaintiff  before  it  was 
done,  and,  as  provided  by  the  policy,  agreed 
to  same,  and  issued  a  slip  showing  such 
agreement.  That  such  slip  was  not  attached 
to  the  policy  until  after  the  fire  becomes  Im- 
material in  view  of  the  knowledge  of  Mur- 
phy, appellant's  agent  Insurance  Co.  ▼. 
Smith,  185  S.  W.  68a 

(5)  We  find  no  material  error  in  the  rec- 
ord, and  the  Judgment  Is  afllrmed. 


CHILDS  et  al.  v.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct.  26,  1912.) 

OouBTS  (i   122*)-JuBisDic!TioN— Amount  in 
CoNTEovERSY— Allegations  m  Petition. 
A  petition  for  the  dissolution  of  a  firm  and 
the  appointment  of  a  receiver  thereof,  which 
contains  no  allegation  of  the  value  of  the  firm 
business  as  a  whole  or  of  the  value  of  plain- 
tiffs  interest  therein,   fails  to  show   that   the 
subject-matter  in  controversy  is  of  value  snffi- 
cient  to  confer  jurisdiction  on  the  district  court. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  427;  Dec.  Dig.  §  122.»] 

Appeal  from  District  Court  Archer 
County. 

Action  by  W.  J.  Brown  against  W.  T. 
Chllds  and  another.  E'rom  an  order  appoint- 
ing a  receiver,  defendants  appeal.  Revers- 
ed and  remanded. 

J.  T.  Montgomery,  of  Wichita  Falls,  and 
W.  E.  Forgy,  of  Archer,  for  appellants.  Car- 
rigan  &  Householder,  of  Wichita  Falls,  for 
appellee. 

CONNER,  0.  X  This  Is  an  appeal  from  an 
order  of  the  honorable  district  court  of 
Archer  county  appointing  a  receiver  upon 
the  application  of  appellee,  W.  J.  Brown. 
The  order  was  granted  upon  an  amended  pe- 
tition of  appellee  wherein  he  complained  of 
the  Bank  of  Holliday,  W.  T.  Chllds,  as  the 
managing  officer  of  the  bank,  and  others.  It 
was  alleged  that  the  parties  complained  of 
were  conducting  a  banking  business  as  part- 
ners and  the  plaintiff  had  an  interest  there- 
in; that  its  said  managing  partner,  W.  T. 
Chllds,  was  conducting  the  business  for  his 
own  benefit  appropriating  its  proceeds  to  his 
own  use;  and  that  he  had  excluded  the 
plaintiff,  Brown,  from  all  information  as  to 
the  assets  of  the  bank  or  as  to  the  conduct 
of  the  business,  and  he  prayed  for  the  ap- 
pointment of  a  receiver. 

We  are  of  opinion  that  the  Judgment  must 
be  reversed  for  want  of  a  showing  of  Jorls- 
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diction  in  the  court  whlcb  granted  the  or- 
deCi  Construing  the  petition  most  liberally 
in  favor  of  appellee,  it  may  possibly  be  said 
that  the  plalntifF  sought  a  dissolution  of  the 
partnership,  though  this  is  not  very  clear. 
It  is  clear,  however,  that  the  petition  con- 
tains no  allegation  of  the  value  of  the  part- 
nership business  as  a  whole,  nor  of  the  value 
of  the  interest  of  appellee  therein.  It  there- 
fore faUs  to  show  that  the  subject-matter  in 
controversy  was  of  value  sufficient  to  con- 
fer Jurisdiction  upon  the  district  court  See 
Moore  v.  Snell,  88  S.  W.  270. 
Judgment  reversed,  and  cause  remanded. 


PBRRT  V.  CARLISLE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Nov.  23,  1912.) 

1.  Weights  and  Measubes  (I  8*)— Pdbuc 
Wares — Actions  to  Enjoin  Othkbb — Peti- 
tion. 

Where  plaintiff's  petition  to  enjoin  an  un- 
authorized weigher  alleged  that  plaintiff  was 
duly  elected  public  weigher  for  the  precinct  of 
the  county  in  which  the  town  was  located,  and 
that  be  duly  qualified  and  received  his  commis- 
sion, it  was  not  subject  to  general  demurrer  for 
failure  to  allege  that  the  office  of  public  weigher 
was  created  by  the  commissioners'  court  of  the 
county,  and  that  necessary  steps  to  the  creation 
of  said  office  had  been  taken  by  the  voters  in 
the  precinct 

[Ed.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {  10 ;    Dec.  Dig.  {  8.*] 

2.  Weights   and    Measubbs   (|  8*)— Public 

WeIOHEBS  —  StTTT  FOB  INJUNCTION  —  PBTI- 
TION. 

Under  Rev.  Civ.  St  1911,  art.  7828,  which 
supplanted  Sayles'  Ann.  Civ.  St.  1897,  art.  4308, 
providing  for  the  appointment  of  public  weigh- 
ers of  produce  offered  for  sale  in  towns,  and 
omitted  the  provision  of  the  former  act  that 
nothing  shall  be  construed  so  as  to  prevent  any 
other  person  from  weighing  the  articles  men- 
tioned when  requested  by  the  owners  thereof, 
and  in  view  of  Pen.  Code  1911,  art  996,  pro- 
viding that  no  one  except  the  regularly  ap- 
pointed weigher  or  his  deputy  shall  weigh  any 
cotton,  wools,  sugar,  or  hides  required  to  be 
weighed,  sold,  or  offered  for  sale  in  any  city 
having  a  public  weigher,  the  petition  of  a  pub- 
lic weigher  seeking  to  enjoin  an  unauthorized 
weigher  need  not  allege  that  the  weighing  was 
not  done  at  the  request  of  the  owner  in  order 
to  entitle  him  to  a  preliminary  injunction,  the 
criminal  statutes  showing  that  it  was  the  policy 
of  the  law  to  protect  the  public  weigher,  and 
the  fees  of  his  office  and  the  last  pronouncement 
of  the  Legislature  having  omitted  that  qualifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  i  10;    Dec.  Dig.  $  8.*] 

3.  Weights  and  Measures  (§  8*) — Public 
Weighers— Petition— "Town." 

The  petition  of  a  public  weigher  who  sought 
to  enjoin  an  unauthorized  weigher  from  weigh- 
ing produce  which  alleged  that  the  plaintiff  was 
the  public  weigher  for  the  town  of  S.  is  not  defi- 
cient for  failing  to  allege  that  S.  was  a  city; 
the  word  "town"  being  a  generic  word  which 
includes  cities,  boroughs,  and  villages. 

[E6.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  i  10 ;    Dec.  Dig.  §  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7019-7029.] 


4.  Weights   and   Ukasubm   (|  8*)— Pubuo 
Weioheb— Right  to  Injunction. 

Under  Pen.  Code  1911,  art  996,  providing 
that  it  shall  be  unlawful  for  any  person  except 
a  regularly  appointed  weigher  or  his  deputy  to 
weigh  any  cotton,  wool,  sugar,  or  hides  required 
to  be  weighed,  sold,  or  offered  for  sale  in  any 
city  having  a  public  weigher,  the  public  weigher 
of  a  municipality  is  entitled  to  enjoin  an  un- 
authorized weigher  who  set  up  his  establisbment 
just  outside  the  municipality,  so  as  to  weigh 
property  bought  and  offered  for  sale  therein. 

[Ed.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {  10;    Dec.  Dig.  i  8.*] 

Appeal  from  District  Court,  Dickens  Coun- 
ty ;  Jo  A.  P.  Dickson,  Judge. 

Action  by  C.  H.  Perry  against  J.  W.  Car- 
lisle and  the  Vtermers'  Union  Cotton  Yard. 
From  an  order  dissolving  a  preliminary  in- 
junction, plaintiff  appeals.  Reversed  and  re- 
manded. 

See,  also,  151  S.  W.  1168. 

Dalton  &  Russell,  of  Plalnvlew,  and  R.  S. 
Holmen,  of  Spur,  for  appellant  B.  D.  Glas- 
gow, of  Spur,  tor  appellees. 

PRESLER,  J.  This  Is  a  suit  for  injunc- 
tion brought  by  appellant  (plaintiff  in  the 
court  below)  on  the  19th  day  of  September, 
1912,  seeking  to  restrain  appellees  from 
weighing  cotton,  wool,  sugar,  or  hides  for 
the  public,  sold  or  offered  for  sale,  and  from 
weighing  cotton,  wool,  sugar,  or  hides  for 
other  persons  In  the  town  of  Spur,  in  pre- 
cinct No.  3,  Dickens  county,  Tex.  Appellant 
in  his  original  petition,  among  other  things, 
alleged  that  on  the  8th  day  of  November,  A. 
D.  1910,  the  day  of  the  last  general  election 
for  state,  county,  and  precinct  offices  in 
Texas,  he  was  duly  elected  public  weigher 
for  precinct  No.  8,  in  Dickens  county,  Tex. ; 
that  the  town  of  Spur  is  situated  in  said  pre- 
dnct ;  that  he  duly  qualified  and  received  his 
commission  as  such  public  weigher  on  or 
about  the  21st  day  of  Nov^nber,  A.  D.  1010, 
and  that  he  has  continuously  been  and  now  is 
sudi  public  weigher,  acting  as  such,  and 
has  been  continuously  and  is  well  equipped 
and  prepared  to  receive,  store,  and  weigh  all 
cotton  and  produce  presented  to  him  for 
weighing ;  that  he  had  and  has  scales  end  a 
cotton  yard  conveniently  located  in  tbe  town 
of  Spur,  and  was  and  is  capable  of  weighing, 
and  offering  to  weigh,  all  cotton  and  storing 
all  cotton  and  other  produce  offered  to  him 
for  storing  and  weighing  at  convenient  places 
of  easy  access  to  the  public,  and  that  he 
charged  and  charges  ten  cents  per  bale  for 
weighing  and  five  cents  per  bale  for  marking 
cotton ;  that  at  the  time  he  was  elected  and 
so  qualified  the  appellees  had  opened  up  a 
yard  in  the  town  of  Spur,  Tex.,  and  com- 
menced to  weigh  cotton  and  all  other  pro- 
duce offered  to  them,  and  solicited  sncfa 
weighing  and  weighed  all  cotton  and  pro- 
duce they  they  oould  weigh  for  ftirmera, 
merchants,  and  other  persons,  and  have  con- 
tinued and  now  are  so  doing  and  carrying 
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on  the  business  of  weighing  in  the  town  of 
Spur,  and  holding  themselves  out  to  the  pub- 
lic as  such,  and  charging  a  compensation 
of  ten  cents  per  bale  for  weighing  cotton; 
that  appellees  are  not  and  never  were  pub- 
lic weighers  or  deputy  public  weighers  for 
Spur,  Tex.,  or  Dickens  county,  or  any  part 
thereof;  tliat  appellees  have  weighed  enough 
cotton  to  amount  to  about  $400  In  fees  that 
appellant  would  have  earned  but  for  ap- 
pellees, who  have  received,  stored,  and 
weighed  cotton  at  their  yard  all  along  and 
are  doing  so  now,  and  threatening  to  con- 
tinue so  to  do  indefludtely,  and  will  so  do  un- 
less restrained,  to  appellant's  irreparable  in- 
jury and  damage,  which  injury  Is  a  continu- 
ous one,  and  that  he  has  no  adequate  remedy 
at  law;  that  there  are  about  5,000  bales  of 
cotton  alone  weighed  at  Spur  each  cotton 
season  from  September  1st  to  April  1st,  and 
to  recover  the  legal  penalties  would  require 
a  (multiplicity  of  suits,  and,  owing  to  the 
manner  of  handling  the  cotton,  it  Is  Impos- 
sible to  get  the  names  of  the  owners  weigh- 
ing and  sue  them,  and  that  the  right  of  ac- 
tion against  persons  who  employ  appellees  as 
weighers  was  and  Is  inadequate;  that  ap- 
pellees are  depriving  appellant  of  the  fees 
of  his  office,  and  admit  weighing  cotton,  and 
tliat  they  Intend  to  continue  to  and  are  per- 
sisting In  the  same  and  charging  for  such 
weighing,  and  that,  unless  appellees  are  re- 
strained, the  damage  to  appellant  will  be  ir- 
reparable, and  that  appellees  are  unable  to 
respond  in  damages;  that  the  cotton  and 
produce  weighed  by  appellees  and  threatened 
and  solicited  to  be  weighed  was  not  that  au- 
.thorlzed  by  written  instructions  from  own- 
ers shipping  it  to  Spur,  authorizing  their 
commission  merchant,  fiictor,  or  agent  to 
have  said  cotton  and  produce  weighed  by 
private  weighers,  and  that  appellees  were 
not  and  are  not  intended  to  be  the  owners  of 
the  cotton  and  the  produce  that  they  have 
weighed  and  threatened  and  intend  to  weigh, 
said  petition  being  duly  verified  by  affidavit 
of  appellant 

[1]  Upon  ex  parte  hearing  of  said  petition 
the  court  in  vacation  granted  the  injunction 
as  prayed  for,  and,  appellant  having  flled 
bond  as  required  by  the  order  of  the  court 
on  the  same  date,  a  writ  of  Injunction  was 
issued  and  served  on  appellees,  commanding 
them  to  "desist  and  refrain  from  weighing 
cotton,  wool,  sugar,  or  hides,  sold  or  offer- 
ed for  sale  in  the  town  of  Spur,  Tex.  and  in 
precinct  No.  3,  Dlcltens  county,  Tex.,  for  oth- 
ers than  yourselves,  until  further  order  of 
said  court" ;  the  writ  being  made  returnable 
to  the  ensuing  term  of  the  district  court  on 
the  25th  day  of  November,  1912.  From  the 
order  granting  said  writ  of  injunction  ap- 
I)ellecs  herein  duly  prosecuted  their  api>eai 
to  this  court,  which  cause  is  here  docketed 
as  No.  357.  Appellees  at  the  same  time,  to 
wit,  on  the  23d  day  of  September,  1912,  filed 
their  verified  answer,  and  also  a  motion  to 


dissolve  the  writ  of  injunction  in  the  court 
below.  Thereafter,  to  wit,  on  the  Sth  day  of 
October,  1912,  appellant  by  leave  of  the  court 
flled  his  first  amended  original  petition, 
pleading  therein  substantially  as  ia  his  orig- 
inal petition,  except  that  in  his  first  amend- 
ed original  petition  appellees  are  alleged  to 
have  "opened  up  a  yard  In  the  city  of  Spur, 
Tex.,  or  just  outside  of  the  present  Incorpo- 
rated limits,  on  south  side  of  railroad  track, 
but  still  In  the  town  of  Spur  proper,  the  city 
being  Incorporated  about  April,  1911,"  stat- 
ing, also,  that  he  charges  10  cents  per  bale 
for  weighing  cotton.  Appellant  also  on  the 
same  date  (5th  of  October,  1912)  flled  his 
answer  to  appellees'  answer  and  motion  to 
dissolve,  excepting  to  appellees'  said  answer, 
and  8i>ecially  answering  that  appellees  are 
not,  and  never  were,  warehousemen,  and  did 
not  act  In  that  way,  but  as  public  weighers, 
as  alleged,  and  that  they  did  the  weighing 
as  alleged  in  appellant's  petition,  and  that 
appellees  are  still  going  ahead  weighing  cot- 
ton, and  that  it  would  not  injure  them  If  the 
injunction  granted  was  continued  until  final 
hearing,  but  that  to  dissolve  the  same  would 
greatly  damage  appellant,  and  In  support  of 
said  answer  attached  and  made  a  part  of  the 
same  the  affidavit  of  T.  J.  Harkey,  together 
with  the  exhibits  thereto  attached  and  made 
a  part  thereof.  On  the  same  day  (5th  of 
October,  1912)  appellees  filed  their  answer 
and  counter  affidavits  of  J.  W.  Carlisle  and 
Will  Taylor  by  way  of  replication  to  ap- 
pellant's answer,  controverting  the  fiicts  al- 
leged in  appellant's  said  answer.  Thereafter, 
on  the  11th  day  of  October,  1912,  upon  due 
notice  of  said  hearing,  the  court  proceeded 
to  hear  the  motion  of  appellees  to  dissolve 
the  temporary  injunction  theretofore  granted 
on  September  19,  1912,  stating  that  he  heard 
the  same  upon  plaintifTs  first  amended  orig- 
inal petition,  the  answer  of  appellees,  and 
upon  the  pleadings  and  affidavits  as  herein- 
before stated,  and  that  said  affidavits  were 
all  the  evidence  Introduced  on  the  hearing, 
and  proceeded  to  grant  an  order  dissolving 
said  Injunction  and  carrying  the  main  case 
over  until  the  next  regular  term  of  the  dis- 
trict court  of  Dickens  county,  Tex.,  for  final 
hearing,  at  the  request  of  appellant,  and 
awarding  the  costs  of  said  motion  to  dissolve 
in  favor  of  appellees.  From  this  order  dis- 
solving said  temporary  injunction  appellant 
herein  duly  appeals  in  the  present  case.  At 
a  former  day  of  this  term  motions  were  pre- 
sented, both  in  this  cause  and  in  cause  No. 
357,  heretofore  referred  to,  signed  and  joined 
in  by  all  parties  to  this  controversy,  asking 
that  said  cases  be  set  for  hearing  on  the 
same  date  and  considered  together,  for  the 
reason  that  the  two  are  practically  the  same 
case  between  the  same  parties  and  Involving 
the  same  questions,  which  motions  have  been 
granted.  Said  cause  No.  357,  styled  J.  W. 
Carlisle  et  al.,  Appellants,  v.  C  H.  Terry, 
Appellee^  151  &  W.  1158,  Is  here  considered 
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with  the  present  case,  and  we  find  tbe  deci- 
sive questions  necessary  to  be  considered, 
botb  in  the  dilsposltlon  of  this  case  and  of 
cause  No.  357,  concisely  presented  in  appel- 
lees' brief  herein.  And  the  first  contention  as 
therein  stated,  to  the  effect  that  the  original 
petition  of  appellant  upon  which  said  writ 
of  injunction  was  granted,  Is  insufficient,  in 
that  the  same  does  not  allege  that  the  office 
of  public  weigher  for  precinct  iio.  3  In  Dick- 
ens county,  Tes.,  was  ever  created  by  the 
commissioners'  court  of  said  county,  or  that 
any  necessary  steps  to  the  creation  of  said 
office  had  ever  been  taken  by  the  voters  of 
said  precinct  We  think  the  allegations  con- 
tained, both  in  said  original  and  in  plaintiff's 
first  amended  orlgtDal  petition,  sufficient  on 
general  demurrer  to  show  tbat  the  office  of 
public  weigher  for  precinct  No.  3  in  Dickens 
county  existed,  and  that  appellant  was  the 
legal  Incumbent  of  said  office  on  tbe  dates 
alleged  in  his  petition,  and  that  it  was  not 
necessary  for  the  purposes  of  this  petition  to 
allege  compliance  with  the  statutory  proceed- 
ings under  and  by  virtue  of  which  such  office 
Is  created;  tbe  allegations  of  the  petition 
to  which  this  contention  relate  being  as  fol- 
lows: "That  on  the  Sth  day  of  November, 
A.  D.  1910,  tbe  day  of  the  last  general  elec- 
tion for  state,  county,  and  precinct  offices  in 
Texas,  plaintiff  was  duly  elected  public 
weigher  for  precinct  No.  3  in  Dickens  coun- 
ty, Tex.,  and  in  which  precinct  the  town  of 
Spur  is  situated;  that  he  duly  qualified  as 
such  and  received  his  commission  as  such 
officer  on  or  about  the  21st  day  of  November. 
A.  D.  1910,  and  he  has  continuously  since 
been  and  is  now  such  public  weigher." 

{2J  Appellees'  second  contention  Is  that 
both  appellant's  original  and  first  amended 
petition  are  deficient  and  subject  to  general 
demurrer  in  not  alleging  that  the  weighing 
of  which  appellant  complains  was  not  done 
at  the  instance  or  request  of  the  owner  or 
owners  of  the  cotton  weighed,  and  that  said 
owners  were  not  present  and  supervising  said 
weighing,  contending  that  the  owner  had  the 
right  to  have  his  cotton  weighed  by  any  weigh- 
er he  chose,  and  in  support  of  this  contention 
cites  us  to  the  cases  of  Hedgpeth  v.  Hamilton 
Warehouse  CJompany  (Sup.)  140  S.  W.  1084; 
Wliitfleld  V.  Terrell  Compress  Co.,  26  Tex. 
dv.  App.  235,  62  S.  W.  110;  Gait  v.  Holder, 
32  Tex.  Civ.  App.  564,  75  S.  W.  .568;  Watts  & 
Wedenmyer  v.  Jowers,  61  Tex.  184;  Ex  parte 
Hunter,  34  Tex.  Cr.  R.  114,  29  S.  W.  482; 
Martin  v.  Johnson,  11  Tex.  Civ.  App.  628,  33 
S.  W.  306;  Gray  v.  Eleazer,  43  Tex.  Civ.  App. 
417,  94  S.  W.  911.  This  contention  of  appel- 
lees' is  no  doubt  based  upon  the  proviso  con- 
tained in  title  90,  art.  4308,  Sayles'  Texas 
Civil  Statutes  (General  Acts  of  1883,  p.  83), 
as  follows:  "Provided  nothing  herein  con- 
tained shall  be  conArued  so  as  to  prevent  any 
other  person  from  weighing  cotton,  wool  or 
hides  when  requested  so  to  do  by  the  owners 
thereof."  As  this  proviso,  which  in  part 
gives  support  to  some  of  the  opinions  cited 


by  appellees,  was  subsequently  repealed  and 
was  omitted  from  the  statutes  before  the  fil- 
ing of  this  suit  (see  General  Acts  1899,  p. 
264;  Revised  Statutes  of  Texas  1911,  art 
7828),  we  conclude  that  it  was  not  incum- 
bent upon  appellant  to  allege  in  his  said  pe- 
tition tbat  the  weighing  complained  of  was 
not  done  at  the  request  of  the  owners  of 
said  cotton,  and  upon  a  review  of  the  entire 
law  relating  to  public  weighers,  as  prescribed 
by  tbe  statutes,  In  force  at  this  time,  and  at 
the  date  of  tbe  matters  complained  of  in  ap- 
pellant's petition,  tbe  same  being  contained 
in  title  132,  Revised  Civil  Statutes  of  Texas 
1911,  and  chapter  8,  tit  14,  Revised  Criminal 
Statutes  of  Texas  1911,  we  are  of  the  opinion 
that  both  the  original  and  the  first  amend- 
ed original  petition  of  appellant  (the  latter 
considered  in  connection  with  the  affidavits 
and  exhibits  shown  by  tbe  record  in  support 
thereoO  were  sufficient  in  all  respects  to  au- 
thorize the  Issuance  and  continuance  of  tbe 
temporary  writ  of  Injunction  granted,  and 
that  the  court  below  erred  in  dissolving  the 
same;  It  being  evidently  the  purpose  of  ar- 
ticle 996,  Revised  Criminal  Statutes  1911 
(577  former  Code),  to  protect  the  public 
weigher  or  deputy  in  the  fees  of  his  office  by 
making  it  unlawful  for  any  other  person  to 
weigh  any  cotton,  wool,  sugar,  or  hides  re- 
quired to  be  weighed,  sold,  or  offered  for 
sale  in  any  city  having  a  public  weigher  duly 
qualified,  and  to  follow  the  Supreme  Court 
in  the  case  of  Hudspeth  v.  Hamilton  Ware- 
bouse  Company,  above  dted,  and  the  Court 
of  Civil  Appeals  In  Whitfield  v.  Terrell  Cbm- 
press  (3o.,  and  other  cases  cited  by  api>ellant 
we  would  have  to  ignore  tbe  existence  and 
application  of  this  article  of  the  Penal  Code 
to  the  facts  of  this  case,  which  we  do  not  feel 
constrained  to  do.  We  think  that  both  tbe 
original  petition,  upon  which  the  temporary 
writ  was  granted,  as  well  as  the  first  amend- 
ed petition,  negatives  any  ground  allowed  by 
tbe  statute  upon  which  the  weighing  done 
by  appellees  and  complained  of  by  appellant 
could  be  legally  authorized,  and  asked  only 
tbat  appellees  be  restrained  in  such  weighing 
for  the  public  and  for  other  persons  as  Is  In 
our  opinion  clearly  under  the  statute  illegal, 
and  that  such  acts  on  the  part  of  appellees 
constituted  an  Invasion  of  appellant's  legal 
rights  and  an  injury  to  his  rights  of  proper- 
ty, such  as  authorized  the  issuance  of  the 
writ  as  originally  granted  and  a  continuance 
of  the  writ  upon  the  showing  made  on  hear- 
ing of  appellees'  motion  to  dissolve.  David- 
son v.  Sadler.  23  Tex.  Civ.  App.  600,  57  S. 
W.  54;  title  132,  Revised  Civil  Statutes  of 
Texas  1911;  article  996  (577),  Revised  Crim- 
inal Statutes  of  Texas  1911. 

[31  Nor  do  we  think  there  is  any  merit  in 
appellees'  various  contentions  to  tbe  effect 
that  tbe  city  of  Spur  Is  referred  to  in  appel 
lant's  original  petition  as  "the  town  of  Spur," 
and  that  it  is  not  alleged  in  said  petition  to 
be  a  city  by  incorporation  or  otherwise.  The 
word  "town"  is  a  generic  word.     Of  tbi.s 
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genus  cities  and  boroughs  are  species.  N.  Y. 
L.  B.  R.  Ca  T.  Dmmmond,  46  N.  X  Law, 
044-640.  Mr.  Tomlln  In  bis  law  dictionary 
says:  "Under  the  name  'town'  or  'vlUage' 
boroughs  and  cities  are  contained;  for  every 
borough  or  dty  Is  a  town."  State  ex  rel. 
Rice  V.  Simmons,  35  Mo.  App.  374-380. 

[4]  It  further  appears  from  the  amended 
original  petition,  answer,  and  affidavits  at- 
tached filed  by  appellant  with  leave  of  the 
court,  in  reply  to  appellees'  answer  and  mo- 
tion to  dissolve,  together  with  the  supporting 
adldavits  filed  by  appellees,  that  the  town  of 
Spur  was  a  city  incorporated  in  April,  1911, 
and  that  the  cotton  yard  of  appellees  was  not 
situated  within  the  corporate  limits  of  said 
city,  but  was  located  across  and  near  the 
south  line  of  the  same,  and  upon  this  ai^)el- 
lees  base  the  contention  that  the  weighing 
complained  of  was  not  done  in  the  town  or 
city  of  Spur,  and  does  not  fall  within  the  in- 
hibition of  article  996,  Revised  Criminal 
Statutes  of  Texas  1911,  which  statute,  how- 
ever, iu  our  opinion,  does  not  make  the  con- 
templated offense  consist  of  the  weighing  be- 
ing done  in  the  city,  but  in  the  weighing  of 
any  cotton  to  be  weighed,  sold,  or  offered  for 
sale  In  the  city,  having  a  public  weigher  duly 
qualified.  That  is,  in  other  words,  the  loca- 
tion of  the  yards  where  the  weighing  was 
done  is  immaterial  as  to  whether  it  is  in  the 
city  or  not  if  the  cotton  in  question  was  re- 
quired to  be  weighed  for  the  purpose  of  being 
sold  or  offered  for  sale  in  any  city  having  a 
public  weigher  duly  qualified.  In  this  in- 
stance the  uncontroverted  evidence,  as  shown 
by  the  affidavits  referred  to,  shows  that  ap- 
pellees^ cotton  yard  was  situated  in  close 
proximity,  but  outside  of  the  incorporated 
limits  of  the  city  and  operated  for  the  pur- 
pose of  weighing  cotton  sold  and  intended  to 
be  sold  in  said  city,  located,  adjoining,  and 
close  by,  which  it  is  also  to  be  noticed  was 
located  in  the  precinct  of  which  appellant 
was  the  duly  qualified  public  weigher.  Nor 
do  we  think  that  the  injunction  granted 
against  appellees  restrains  them  from  the 
weighing  of  any  cotton  or  other  specified 
produce  which  they  have  the  right  under  the 
law  to  weigh  as  private  weighers.  By  the 
terms  of  said  writ  of  injunction,  appellees 
are  commanded  to  refrain  from  weighing 
cotton,  wool,  sugar,  or  tildes  sold  or  offered 
for  sale  in  the  town  of  Spur,  Tex.,  and  in 
precinct  No.  3,  Dickens  county,  Tex.,  for  oth- 
ers than  for  themselves.  We  therefore  con- 
clude that  the  writ  In  question  was  properly 
and  legally  granted  upon  the  petition  upon 
which  the  court  acted,  and  tliat  upon  the 
showing  made  on  the  hearing  of  the  motion 
to  dissolve  that  the  court  erred  in  sustain- 
ing said  motion,  and  that  the  same  should 
have  been  continued  in  effect  until  the  final 
hearing  in  term  time,  and  uiwn  a  like  show- 
ing at  such  final  hearing  the  writ  should  be 
perpetuated. 

It  is  therefore  ordered  that  said  Judgment 


of  dissolution  be  and  the  same  Is  hereby  re- 
versed, and  the  writ  heretofore  granted  is 
ordered  continued  in  force  as  above  stated, 
and  that  the  costs  in  this  court  and  in  the 
court  below  be  taxed  against  appellees,  and 
that  this  cause  be  reversed  and  remanded  for 
further  proceedings  in  accordance  with  this 
opinion,  and  it  is  so  ordered. 


CARLISLE  et  aL  v.  PERRY. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Sept  28,  1912.) 

Appeal  from  District  Court,  Dickens  County ; 
Jo   A.  P.  Dickson,  Judge. 

Action  by  C.  H.  Perry  against  J.  W.  Carlisle 
and  others.  From  an  interlocutory  injunction, 
defendants  appeal.    Affirmed. 

See,  also,  151  S.  W.  1155. 

B.  D.  Glasgow,  of  Spur,  for  appellants.  Dal- 
ton  &  Russell,  of  Plainview,  and  B.  S.  Holman, 
of  Spur,  for  appellee. 

PRESLER,  J.  This  la  a  companion  case  to 
cause  No.  371,  styled  O.  H.  Perry  v.  J.  W. 
Carlisle  et  al.,  151  8.  W.  1155.  The  appeals  in 
both  cases  being  from  Interlocutory  orders  of 
the  court  in  the  same  case  below,  on  motions 
heretofore  granted,  signed  and  joined  in  by  all 
parties  interested  in  both  cases,  stating  that 
said  two  appeals  were  between  the  same  parties 
in  the  same  case,  Involving  the  same  subject- 
matter  and  questions,  and  asking  that  both 
cases  be  considered  together  and  said  appeals 
have  been  here  so  considered,  this  case  we  con- 
clude should  be  affirmed  for  reasons  and  upon 
conclusions  stated  in  the  opinion  of  this  date, 
filed  in  cause  No.  371,  styled  0.  H.  Perry  v. 
J.  W.  CarUsle  et  aL 

Affirmed. 


GULF,  a  &  S.  F.  RY.  C».  T.  PATTEN 

MFO.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec  6,  1912.) 

1.  CARBIKBS     ({     197*>-^AI.B    OF     UROUlIKBD 

Fbeioht—Statutobt  Right. 

Sayles'  Ann.  CSv.  St  1807,  art  324,  au- 
thorizing a  carrier  using  due  diligence  to  notiJ^ 
the  consignee  at  destination  to  store  the  goods 
not  taken  by  the  consignee,  and  thereafter  be- 
come liable  only  as  warehousemen,  does  not 
authorize  a  sale  by  a  carrier  of  unclaimed 
freight 

[Ed.    Note.— For   other   cases,    see   Oarriets, 
Cent  Dig.  M  891-800;  Dec.  &g.  I  197.*] 

2.  Cabriebb    (§    197*)— Sale   of   Urolaiiied 
Fbbiqht— STAXtrroKT  Right. 

Sayles'  Ann.  av.  St  1897,  arts.  327,  328, 
authorizing  a  carrier  to  sell  freight  remaining 
unclaimed  for  three  months  on  giving  thirty 
days'  notice,  and  article  324,  authorizing  a  car- 
rier using  due  diligence  to  notify  the  consignee 
to  store  freight  not  taken  by  the  consignee  and 
thereafter  become  liable  only  as  warehousemen, 
are  not  in  pari  materia  because  they  are  enact- 
ed for  different  purposes  and  are  independent 
of  each  other,  and  the  right  to  sell  unclaimed 
freight  does  not  depend  on  whether  the  carrier 
used  due  diligence  to  notify  the  consignee  of 
the  arrival  of  the  freight  but  though  it  be  as- 
sumed that  the  statutes  must  be  construed  to- 
gether, a  consignor  shipping  freight  to  itself 
must  put  itself  in  position  to  receive  notice  of 
the  arrival  of  the  freight  at  destination,  and 
where  it  fails  to  do  so,  the  carrier  need  not 


•For  otuer  cases  see  same  topic  ana  sectloa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  K«]r-No.  Sartes  *  R«p'r  IndeXM 
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seek  the  consignee  of  the  freight  elsewhere  to 
notify  it  of  rae  arriral  of  the  freight  before 
making  a  sale  of  the  freight  remaining  on- 
claimed  for  three  months. 

[B5d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |i  891-000;    Dec.  Dig.  i  197.*] 

3.  CABBnCBS    (I    197*)— SAI.E     OF    Unclaiioed 

Fbkight— Statotoby  Bioht. 

Under  Sayles*  Ann.  CSt.  8t  1897,  art.  327, 
aathorixing  a  carrier  to  sell  freight  remaining 
unclaimed  for  three  months  and  the  owner, 
known  or  unknown,  fails  within  that  time  to 
claim  or  pay  the  proper  charges,  a  carrier  may 
sell  freight  remaining  oncTaimed  for  three 
months,  regardless  of  whether  any  charges  are 
due  thereon,  and  the  owner  of  the  freight  can- 
not by  payment  of  charges  compel  the  carrier 
to  keep  the  freight  longer  then  three  months. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  If  891-900;   Dec.  Dig.  |  197.*] 

4.  Gabbiebs  ({  197*)— Sale  of  Unci.AiiaBD 
Fbbiqht— Statutoby  Right. 

The  statute  does  not  direct  the  place  of 
sale,  and  a  sale  may  be  had  at  a  point  other 
than  the  point  of  destination  and  an  owner  to 
avoid  a  sale  at  a  place  other  than  the  point  of 
destination  must  show  that  the  place  selected 
for  the  sale  was  unreasonable,  and  that  he  was 
probably  injured  by  the  sale  being  made  there. 
[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  891-900:   Dec.  Dig.  {  197.*] 

5.  Cabbiebs  ({  197*)— Uncxaimed  Fbkioht— 
Right  to  STattAOE  Charges— Statutoby 
Provisions. 

A  carrier  failing  to  comply  with  Sayles' 
Ann.  CSt.  St  1897.  art  4520,  providing  that 
carriers  shall  not  be  allowed  storage  charges 
on  freight  unless  notice  is  given,  is  not  entitled 
to  charges  for  storage  of  freight  remaining  un- 
claimed for  three  months,  and  then  sold. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  801-900;  Dec.  Dig.  |  197.*] 

Appeal  from  Jefferson  County  Court;  B. 
W.  Wilson,  Judge. 

Action  by  the  Patten  Manufacturing  Com- 
pany against  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reformed  and 
affirmed. 

Crook,  Lord,  Lawbon  &  Ney,  of  Beaumont, 
for  appellant.  Terry,  Cavin  &  Mills,  of  Gal- 
veston, and  F.  J.  &  C.  T.  Duff,  of  Beaumont, 
for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  the  appellee  against  the  appellant  to  re- 
cover damages  for  tbe  alleged  conversion  by 
appellant  of  freight  shipped  over  its  line  by 
tbe  Truxal-Painter  Manufacturing  Comitany, 
which  company  bad  assigned  its  claim  to  ap- 
pellee. 

Plaintiff's  petition  alleges  that  plaintiff  is 
a  corporation  incorporated  under  tbe  laws  of 
the  state  of  Tennessee,  having  its  domicile  at 
Chattanooga,  Tenn. ;  that  the  defendant  is  a 
railroad  corporation,  owning  and  operating 
its  lines  of  railway  Into  and  through  the 
state  of  Texas;  that  on  or  about  February 
21,  1907,  the  Truxal-Painter  Manufacturing 
Company  shipped  from  Chattanooga,  Tenn., 
one  electric  hoisting  machine  and  outfit ;  that 
said  machine  and  outfit  was  consigned  to  the 
Truxal-Painter   Manufacturing  Company  at 


Beaumont,  Tex.;  that  the  defendant.  Gulf, 
Colorado  &  Santa  FS  Railway  Company,  re- 
ceived said  shipment  of  freight  and  trans- 
ported same  to  Beaumont;  Tex.,  and  that  on 
or  about  September  1, 1907,  wliUe  the  freight 
was  In  Its  possession,  and  still  the  property 
of  the  Truxal-Painter  Manufacturing  Compa- 
ny, the  defendant  railroad  negligently  and 
unlavrfully  converted  said  property  to  its 
own  use;  that  at  the  time  of  the  conversion 
of  said  property  it  was  of  a  reasonable  mar- 
ket value  of  $660;  that  the  Truxal-Painter 
Manufacturing  Company  bad  sold  and  as- 
signed all  of  its  claims,  rights,  and  interests 
in  tills  cause  of  action  to  the  plaintiff  the 
Patten  Manufacturing  Company.  Plaintiff 
prayed  for  damages  In  the  sum  of  $550,  with 
interest  at  the  rate  of  6  per  cent  per  annum 
from  September  1,  1907.  The  defendant. 
Gulf,  Colorado  &  Santa  F6  Bailway  Compa- 
ny, answered  first  by  general  demurrer  and 
second  by  general  denial.  A  Jury  being 
waived,  the  cause  was  tried  on  an  agreed 
statement  of  facts  before  the  court,  and  on 
the  30tb  day  of  September,  1911,  Judgment 
was  rendered  in  favor  of  plaintiff  and 
against  the  defendant  in  the  sum  of  $616.55, 
with  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  14th  day  of  October,  1907, 
making  a  total  of  $637.66,  with  Interest  from 
date  of  Judgment. 

The  agreed  statement  of  facts  upon  wliich 
the  case  was  tried  in  the  court  below,  after 
stating  that  the  machinery  described  in 
plaintiff's  petition  was  shipped  from  Chat- 
tanooga, Tenn.,  by  the  Truxal-Painter  Manu- 
facturing Company  on  February  21,  1907, 
freight  prepaid,  and  consigned  to  the  Truxal- 
Palntw  Manufacturing  Company  at  Beau- 
mont, Tex.,  and  was  received  l)y  appellant 
from  its  (»nnecting  carriers  and  transported 
by  it  to  Beaumont,  contains  the  following: 
"That  said  shipment  of  freight  reached  Beau- 
mont, Tex.,  on  the  14th  day  of  March,  1907, 
and  remained  unclaimed  by  shipper  and  con- 
signee at  Beaumont,  Tex.,  until  June  29, 
1907,  when  the  same  was  shipped  by  defend- 
ant company  to  Galveston,  Tex.,  and  was 
sold  at  Galveston,  Tex.,  on  October  14,  1907, 
for  the  sum  of  $30.24.  That  at  the  time  of 
the  sale  the  defendant  company  held  a  claim 
for  storage  on  said  goods  for  the  sum  of 
$20.33;  that  said  goods  were  shipped  from 
Beaumont,  Tex.,  to  Galveston,  Tex.,  and  were 
sold  by  the  defendant  without  the  authority 
of  the  shipper  and  consignee,  and  without 
notice  to  it  except  as  hereinafter  stated.  It 
is  agreed  that  tbe  Gulf,  Colorado  &  Santa 
Fe  Bailway  Company  and  Its  agents,  upon 
the  arrival  of  said  shipment  at  Beaumont, 
Tex.,  endeavored  to  find  and  locate  the  Trux- 
al-Painter Manufacturing  Company  in  Beau- 
mont,. Tex.,  in  order  to  give  it  notice  of  the 
arrival  of  said  freight,  but  could  not  locate 
any  such  concern  or  agent  of  such  company 
in  Beaumont,  Tex.;   that  said  railway  com- 
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pany  and  Its  agents  thought  that  possibly  the 
name  of  the  consignee  was  given  wrong,  and 
that  Its  proper  name  was  Texas  Painter 
Manufacturing  Ck>mpany,  and  endeavored  to 
locate  some  company  or  its  agent  by  tliat 
name  in  Beaumont,  Tex.,  but  falling  to  lo- 
cate in  Beaumont,  Tex.,  any  such  concern 
by  that  name,  tiiat  said  d^endant  railway 
company  did  not,  before  that  sale,  notify  the 
shipper,  Truxal-Palnter  Manufacturing  Com- 
pany, at  Chattanooga,  Tenn.,  that  it  held  said 
freight  at  Beaumont,  Tex.,  nor  did  it  notify 
said  Truxal-Palnter  Manufacturing  Company 
that  it  Intended  to  remove  said  property  to 
Galveston,  Tex.,  and  sell  same  for  charges, 
and  the  said  Truxal-Palnter  Manufacturing 
Comjmny  did  not  learn  of  the  sale  of  said 
shipment  for  charges  until  after  the  sale  had 
been  made.  It  is  further  agreed  that  before 
making  the  sale  of  said  shipment  that  the 
defendant  gave  thirty  days'  notice  of  the 
time  and  place  of  sale,  and  a  descriptive  list 
of  the  package  sold,  with  names  and  numbers 
or  marks  found  thereon,  which  notice  was 
given  by  posting  same  In  three  public  plac- 
es in  Galveston  county,  Tex.,  and  by  posting 
a  notice  of  said  sale  for  thirty  days  prior 
thereto  on  the  door  of  the  depot  or  ware- 
house In  Galveston,  Tex.,  where  the  goods 
were  sold,  and  that  the  defendant  also  gave 
at  least  thirty  days'  notice  of  said  sale  by 
making  publication  thereof  in  at  least  one 
newspaper  in  Galveston  county,  Tex.,  and 
that,  in  addition  thereto,  the  defendant  post- 
ed a  notice  of  said  sale  for  at  least  thirty 
days  before  same  was  made  on  the  depot  or 
warehouse  door  in  Beaumont,  Jefferson  coun- 
ty, Tex.,  and  that  the  defendant  company  has 
at  all  times  since  said  sale  held  the  sum  of 
$9.91  subject  to  the  order  of  the  shipper  or 
owner  of  said  goods.  It  is  further  agreed 
that  there  was  no  market  value  for  this  ma- 
chine and  outfit  in  Beaumont,  Tex.,  or  Gal- 
veston, Tex.,  at  the  time  of  its  receipt  in 
Beaumont,  Tex.,  and  at  the  time  of  its  re- 
moval and  sale  at  Galveston,  Tex.,  but  that 
its  actual  or  intrinsic  value  at  said  times 
and  places  was  the  sum  of  $490,  the  price 
it  would  cost  in  Chattanooga,  Tenn.,  plus 
freight  charges  in  transporting  the  same 
from  Chattanooga,  Tenn.,  to  Beaumont,  Tex., 
which  was  the  sum  of  $26.50 ;  that  its  mar- 
ket value  at  the  times  hereinbefore  mention- 
ed in  Chattanooga,  Tenn.,  was  $490,  and  that 
Chattanooga,  Tenn.,  was  the  nearest  market 
for  said  machine  and  outfit  It  is  further 
agreed  that  since  said  shipment  of  goods  was 
made  that  the  Patten  Manufacturing  Com- 
pany, plalntlflt  herein,  purchased  and  took 
over  from  the  Truxal-Palnter  Manufacturing 
Company  all  of  its  property  and  assets,  in- 
cluding the  claim  of  the  value  of  the  goods 
hereinbefore  mentioned,  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  and 
that  the  said  Patten  Manufacturing  Compa- 
ny is  n6w  the  legal  owner  and  holder  of  said 
claim.     It   is    agreed   that    all   unclaimed 


freight  and  packages  after  being  held  for  the 
statutory  length  of  time  at  the  various  de- 
pots of  the  Gulf,  Colorado  &  Santa  Ffi  Bail- 
way  Company  is  usually  and  customarily 
shipped  to  Galveston,  and  there  offered  for 
public  sale  at  what  is  commonly  termed  Tbe 
Old  Hoss  Sale';  that  these  goods  were  bo 
shipped  to  Galveston,  and  there  sold  at  pub- 
lic sale,  after  the  giving  of  notices  as  here- 
inbefore set  forth." 

We  shall  not  discnss  the  several  assign- 
ments of  error  presented  in  appellant's  brief 
in  detail.  The  questions  hereinafter  discnssed 
and  decided  are  raised  by  appropriate  asaign- 
meuts. 

[1]  We  agree  with  appellant  that  article 
324  of  Sayles'  Civil  Statutes  has  no  bearing 
upon  the  right  of  a  railway  company  to  sell 
unclaimed  freight  under  the  provisions  of 
article  327  of  said  statutes.  Tbe  article  first 
mentioned  Is  as  follows:  "If  the  carrier  at 
the  iKiint  of  destination  shall  use  due  dili- 
gence to  notify  the  consignee,  and  the  goods 
are  not  taken  by  the  consignee,  and  have  In 
consequence  to  be  stored  in  the  depots  or 
warehouses  of  the  common  carriers,  they 
shall  thereafter  only  be  liable  as  warehouse^ 
men." 

[2]  The  article  authorizing  the  sale  of  un- 
claimed freight  by  a  common  carrier  is  as 
follows :  "When  any  freight  or  baggage  has 
been  conveyed  by  a  common  carrier  to  any 
point  in  this  state,  and  shall  remain  unclaim- 
ed for  the  space  of  three  months  at  the  of- 
fice or  depot  nearest  or  most  convenient  to 
destination,  and  the  owner,  whether  known 
or  unknown,  falls  within  that  time  to  claim 
such  freight  or  baggage,  or  to  pay  the  proper 
charges  if  any  there  be  against  it,  then  It 
shall  be  lawful  for  such  common  carrier  to 
sell  such  freight  or  baggage  at  public  auction. 
ofTerlng  each  box,  bale,  trunk,  valise  or  other 
article  s^arately  as  consigned  or  checked." 
We  do  not  think  the  two  articles  should  be 
considered  In  pari  materia,  and  construed 
together.  They  were  enacted  for  dUferent 
purposes,  and  are  wholly  independent  of 
each  other.  The  right  given  under  article 
327  to  sell  unclaimed  freight  Is  not  made  to 
depend  upon  whether  the  carrier  has  used 
due  diligence  to  notify  the  consignee  of  the 
arrival  of  tbe  freight,  and  the  only  notice 
required  to  authorize  the  sale  Is  the  30  days' 
notice  of  the  sale  provided  for  in  article  328, 
which  it  Is  agreed  was  strictly  complied  with 
by  the  appellant  If,  however,  the  two  arti- 
cles be  construed  together  and  the  right  of 
appellant  to  sell  the  unclaimed  freight  de- 
pended upon  whether  It  had  used  due  dili- 
gence to  notify  the  consignee  of  ite  arrival, 
the  facts  show  that  it  used  such  diligence 
to  find  and  notify  the  consignee  at  Beaumont 
and  only  failed  because  the  consignee  was 
not  there  to  receive  the  notice.  From  the 
identity  of  names  It  appears  from  the  bill 
of  lading  that  the  consignor  and  consignee 
were  the  same,  but  appellant  could  not  know 
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from  this  fact  tbat  the  residence  or  domi- 
cile of  the  consignee  was  at  Chattanooga, 
Tenn.,  and,  if  it  liad  been  charged  with  such 
notice,  we  do  not  think  dne  diligence  would 
have  required  It,  In  order  to  relieve  itself 
of  liability  as  a  carrier,  to  notify  the  con- 
signee at  that  place.  It  was  the  duty  of  the 
consignor  who  shipped  the  freight  from  Chat- 
tanooga, Tenn.,  to  itself  at  Beaumont,  Tex., 
to  put  itself  in  position  to  receive  notice  of 
the  arrival  of  the  freight  at  Beaumont,  Tex., 
and,  having  failed  to  do  this,  appellant  was 
under  no  obligation  to  seek  the  consignee 
elsewhere  in  order  to  notify  It  of  the  arrival 
of  the  freight  at  Beaumont  Railway  Co. 
T.  Townes,  93  Ark.  430,  124  S.  W.  1036,  26 
L.  R.  A.  (N.  S.)  672. 

[3]  By  the  terms  of  article  327,  before 
quoted,  the  carrier  is  given  the  right  to  sell 
freight  when  the  owner  falls  to  claim  or 
pay  the  proper  charges  thereon  within  three 
months  after  it  reaches  its  destination  or 
the  depot  of  the  carrier  nearest  or  most  con- 
venient to  the  place  of  destination.  We 
think  it  clear  from  this  article  that,  when 
freight  is  unclaimed  for  the  space  of  three 
months,  the  carrier  has  the  right  to  sell,  re- 
gardless of  whether  any  charges  are  due  up- 
on the  freight.  The  owner  of  the  freight 
cannot  by  payment  of  the  freight  and  stor- 
age charges,  if  any  are  due,  compel  the  car- 
rier to  keep  the  freight  longer  than  three 
months,  and,  if  at  the  expiration  of  that 
time  the  freight  is  unclaimed  or  not  taken 
by  the  owner,  the  carrier  is  authorized  to 
sell  it 

[4]  The  statute  does  not  direct  where  the 
sale  shall  be  made,  and  there  Is  no  reason 
for  requiring  such  sales  to  be  made  at  the 
point  of  destination.  Such  requirement  would 
often  be  to  the  disadvantage  of  the  owner 
of  the  goods.  It  is  to  the  interest  of  the 
carrier,  as  well  as  the  owner,  that  the  sale 
should  be  made  at  the  place  where  the  prop- 
erty would  bring  the  best  price,  and  In  many 
cases  this  would  not  be  at  the  point  of  desti- 
nation. In  any  event,  In  order  for  the  own- 
er to  avoid  a  sale  made  at  a  place  other 
than  the  point  of  destination,  it  must  be 
shown  that  the  place  selected  for  the  sale 
was  unreasonable,  and  the  owner  was  prob- 
ably Injured  by  the  sale  being  made  at  such 
place.  No  such  contention  is  made  in  this 
case,  and  there  is  nothing  In  the  facts  from 
which  it  can  be  Inferred  that  any  injury  re- 
sulted to  appellee  by  reason  of  the  sale  hav- 
ing been  made  at  Galveston  instead  of  Beau- 
mont. In  the  case  of  Slayden-Klrksey  Wool- 
en Mills  V.  Railway  Co.,  132  S.  W.  77,  the 
Court  of  Civil  Appeals  for  the  Third  Dis- 
trict holds  that  the  carrier  is  not  required 
under  this  statute  to  sell  the  property  at 
the  place  of  destination.  We  concur  in  the 
views  expressed  In  that  opinion. 

It  follows  from  these  conclusions  that 
there  was  no  conversion  of  the  property  by 


appellant,  and  the  trial  court  erred  In  hold- 
ing that  the  appellee  was  entitled  to  recover 
the  value  of  the  property. 

[S]  The  appellant  was  not  entitled,  how- 
ever, to  charge  appellee  for  Storage  of  the 
goods,  because  it  did  not  comply  with  the 
provisions  of  article  4620  of  the  statute. 
This  article  is  as  follows:  "Railroad  com- 
panies shall  in  no  case  be  allowed  to  charge 
storage  upon  freight  received  by  them  for 
delivery  unless  the  owner  or  consignee  there- 
of neglect  to  remove  It  from  the  depot  of 
the  company  within  three  days  after  notice 
of  its  reception,  which  notice  may  be  given  by 
posting  the  same  on  the  depot  door,  and 
after  the  expiration  of  such  time  the  com- 
pany may  remove  and  store  said  freight  at 
the  expense  of  the  owner  or  consignee  and 
said  freight  shall  be  held  liable  for  the 
freight  and  charges  due  thereon."  The  ap- 
pellant having  failed  to  post  the  notice  re- 
quired by  this  statute  was  not  entitled  to 
make  any  charge  for  the  storage  of  the 
freight,  and  appellee  was  entitled  to  recover 
the  entire  amount  realized  from  the  sale  of 
Its  property. 

We  think  the  judgment  of  the  court  below 
should  be  reformed  so  as  to  restrict  appellee's 
recovery  to  the  amount  realized  by  appellant 
from  the  sale  of  the  property,  and  as  so  re- 
formed should  be  affirmed,  and  it  has  been 
so  ordered. 

Reformed  and  affirmed. 


SOUTHERN  PAC.  CO.  v.  HIGGINS  OIL 

&  FDBL  CO. 
(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Dec.  5,  1912.) 
Appeal  and  Ebbob  (i  807*)— DisjussaIt-Rb- 

INSTATEMENT. 

Where  a  long-standing  practice  of  the 
court  permitted  a  cause  to  be  continued  with- 
out a  docket  order  or  minute  entry  or  request 
of  the  parties  to  the  court,  and  the  parties  had 
agreed  that  the  case  Bhonld  l>e  continued  from 
term  to  term  until  both  parties  were  ready  to 
try  it,  it  was  within  the  court's  discretion,  aft- 
er having  dismissed  the  suit  of  his  own  mo- 
tion, to  reinstate  the  suit. 

[EH.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i$  3177-3188;  Dec.  Dig.  S 
807.»] 

Error  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Suit  by  the  Higgins  Oil  &  Fuel  Company 
against  the  Southern  Padflc  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Qrgain  &  Butler,  of  Beaumont,  for 
plaintiff  in  error.  Greer  ft  Minor,  of  Beau- 
mont, for  defendant  in  error. 

PLEASANTS,  G.  J.  This  suit  was  brought 
by  defendant  In  error,  Higgins  Oil  ft  Fuel 
Company,    against    the    plaintiff   in    error, 
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Southern  Pacific  Company,  to  set  aside  a 
judgment  of  dismissal  rendered  in  a  former 
suit  brought  by  defendant  In  error  against 
plaintiff  In  error  and  to  reinstate  said  suit 
upon  the  dodtet  of  the'  court  and  recover 
upon  the  cause  of  action  therein  alleged. 
The  petition,  which  was  filed  in  the  court 
below  on  May  11,  1910,  after  alleging  the 
cause  of  action  upon  which  the  original 
suit,  filed  August  29,  1902,  was  based,  the 
sufficiency  of  which  is  not  questioned  by 
plaintiff  In  error,  contains  the  following  al- 
legations: 

"That  said  petition  prayed  for  satisfaction 
against  said  defendant  and  for  Judgment  for 
its  damages  aforesaid,  with  interest,  costs 
of  suit,  and  for  general  relief.  That  there- 
after, after  due  service,  said  defendant,  the 
Southern  Pacific  Company,  by  its  attorneys, 
on  September  16,  1902,  filed  its  original  an- 
swer In  said  cause,  consisting  of  a  general 
demurrer  and  a  general  denial,  and  on  the 
same  date,  as  shown  by  the  minutes  of  this 
court,  the  defendant  demanded  a  Jury;  but, 
as  plaintiff  is  informed  and  believes,  and 
therefore  avers,  did  not  pay  the  Jury  fee, 
and  said  cause  continued  thereafter  on  the 
nonjury  docket  of  this  court,  and  was  there- 
after by  consent  of  both  parties  continued 
from  time  to  time  and  from  term  to  term. 
That,  after  the  filing  of  said  suit,  various 
suggestions  and  negotiations  looking  to  the 
compromise  and  settlement  of  said  cause 
were  carried  on  between  the  plaintiff  and 
the  defendant,  or  their  respective  represen- 
tatives, and  on  April  24,  1905,  as  appears 
from  the  minutes  of  this  court,  said  cause 
was  continued  for  settlement;  but  said  ne- 
gotiations for  the  settlement  thereof  were 
never  consummated,  and  said  cause  as  there- 
tofore was  continued  by  consent  from  term 
to  term. 

"Tour  petitioner  alleges  it  to  be  the  fact, 
upon  Information  and  belief:  That  there 
was  a  general  understanding  between  its 
counsel  and  the  counsel  for  the  defendant 
that  said  cause  should  be  continued  from 
term  to  term  or  from  time  to  time,  and  that 
the  same  would  not  be  tried  without  the 
giving  of  due  notice  by  each  to  the  other. 
That  in  accordance  with  said  general  un- 
derstanding, since  the  filing  of  said  suit  on 
August  29,  1902,  up  to  the  17th  day  of  May, 
1909,  the  minutes  of  this  court  in  which  said 
suit  has  been  pending  have,  as  your  peti- 
tioner alleges  upon  Information  and  belief, 
no  entries  concerning  said  cause  save  the 
following,  to  wR:  That  on  September  16, 
1902,  plaintiff  and  defendant  were  granted 
leave  to  amend  and  a  Jury  was  demanded 
by  the  defendant  That  on  April  24,  1905, 
the  following  entry  appears  on  said  minutes: 
'This  cause  is  continued  for  settlement' 
That  on  September  15,  1905,  the  following 
entry  appears  on  said  minutes:  'This  cause 
Is  continued  by  consent'  That  from  the  fil- 
ing of  said  suit  up  to  the  17th  day  of  May, 


1909,  the  docket  of  said  court,  yonr  petition- 
er alleges  upon  information  and  belief, 
shows  no  entries  save  those  mentioned  above 
as  contained  In  the  minutes,  and  the  follow- 
ing addition  thereto:  That  said  canse  was 
set  for  trial  on  November  24,  1902,  and  that 
the  same  was  continued,  bnt  without  any 
order  of  continuance  on  the  docket  or  on 
the  minutes.  That  said  cause  was  set  for 
trial  on  December  16,  1903,  and  was  contin- 
ued, but  without  any  order  of  continuance 
on  the  docket  or  on  the  minutes.  That  on 
September  28,  1904,  said  cause  was  set  for 
November  1,  1904,  but  was  continued  with- 
out any  order  on  the  docket  or  on  the  min- 
utes.    That  it  was  set  for  S^tember  15, 

1905,  and  on  that  date,  as  shown  by  the 
docket,  continued  by  consent  That  it  was 
set  for  April  8,  1907,  and,  as  shown  by  the 
docket,  was  on  that  date  continued  by  agree- 
ment That  it  was  set  for  January  2S,  1908, 
but  was  continued  without  any  order  on  the 
docket  or  on  the  minutes. 

"Tour  petitioner  is  informed  and  believes, 
and  therefore  avers:  That  In  pursuance  of 
or  in  accordance  with  the  general  under- 
standing between  Its  counsel  and  counsel  for 
defendant  to  the  effect  In  substance,  for  a 
considerable  period  prior  and  subsequent  to 
the  24th  of  April,  1906  (when  said  cause 
was  continued  for  settlement),  that  said 
cause  should  be  continued  for  the  purpose 
of  a  settlement  by  compromise,  if  terms  of 
compromise  could  be  agreed  upon,  and  aft- 
erwards, under  the  gmeral  agreement  be- 
tween said  counsel  that  said  cause  would 
not  be  tried  until  said  counsel  respectively 
were  notified  by  one  or  the  other  that  a  tri- 
al was  desired,  said  cause  was  continued 
and  passed  ovtf  from  term  to  term  and 
from  year  to  year,  and  that  accordingly  no 
order  of  any  sort  was  made  in  said  cause 
either  on  the  docket  or  the  minutes  of  this 
court  at  the  March  term,  1903,  the  May 
term  of  1903,  the  September  term,  1903,  the 
March  term,  1904,  the  May  term,  1904,  the 
December  term,   1904,  the  December  term, 

1906,  the  Mardi  term,  1905,  the  May  t&rm, 
1905,  the  December  term,  1906,  the  March 
term,  1906,  the  May  term,  1906,  the  Septem- 
ber term,  1906,  the  May  term,  1907,  the  Sep- 
tember term,  1907,  the  March  term,  190^ 
the   May   term,    1908,    the    December   term, 

1908,  the  March  term,  1909.  That,  as  here- 
tofore shown,  whenever  said  cause  was  set 
for  trial  It  was  continued  dther  without 
any  formal  order  of  continuance  on  the 
docket  or  on  the  minutes,  or  else  by  an  esa- 
try  duly  made  on  the  docket  and  on  the 
minutes  showing  that  said  cause  was  con- 
tinued by  agreement  Your  petitioner  is  fur- 
ther informed  and  believes,  and  therefore  al- 
leges, that  at  the  term  of  this  honorable 
court  beginning  on  the  first  Monday  in  May, 

1909,  there  was,  prior  to  May  17,  1909,  no 
setting  of  the  nonjury  docket  upon  which 
this  case  was  pending,  and  your  petition^' 
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did  not  know,  and  it  Is  Informed  and  be- 
lieves, and  therefore  alleges  tbe  fact  to  be, 
tbat  Its  attorney  in  this  case  did  not  know 
that  the  nonjury  docket  of  said  court  would 
be  called  on  May  17,  1900,  for  trial  or  dis- 
missal, and  as  plaintiff  is  Informed  and  be- 
lieves, and  therefore  avers,  its  counsel  re- 
lied in  g»od  faith  on  the  general  understand- 
ing so  long  existing  between  him  and  conn- 
sel  for  defendant  that  this  cause  would  be 
given  no  other  course  save  to  continue  It 
until  it  was  mutually  convenient  to  them 
to  set  it  down  for  trial. 

"Your  petitioner  further  alleges  upon  In- 
formation and  beUef :  Tbat  on  May  7,  1909. 
counsel  for  defendant  were  both  away  from 
Beaumont  engaged  in  the  trial,  or  tbe  prep- 
aration for  trial,  of  a  case  In  an  adjoining 
connty.  That  on  May  17,  1909,  said  cause 
was  dismissed  by  the  court  for  want  of 
prosecution.  That  on  May  4,  1910,  as  your 
petitioner  is  Informed  and  believes,  and 
therefore  avers,  their  attorney  of  record,  F. 
D.  Minor,  who  has  been  their  attorney  In 
charge  of  this  case  since  its  institatlon.  In- 
tending to  endeavor  to  try  said  cause  at  this 
term,  and  not  remembering  definitely  wheth- 
er the  case  was  on  the  jury  docket  or  the 
nonjury  docket,  Inquired  of  a  deputy  clerk 
of  the  court  on  which  docket  it  was,  and 
then  learned  for  the  first  time  that  said 
cause  had  been  dismissed  for  want  of  pros- 
ecution on  May  17,  1909.  That  until  then 
your  petitioner  did  not  know,  and  It  alleges 
upon  information  and  belief  tbat  its  counsel 
did  not  know,  tbat  said  cause  had  been  dis- 
missed, but  both  l)elieved  in  good  faith  that 
said  cause  was  still  pending  on  the  docket 
of  this  court.  Your  petitioner  alleges  upon 
information  and  belief  that,  Immediately  up- 
on learning  that  said  cause  had  been  dis- 
missed, its  counsel  on  the  same  day,  to  wit, 
May  4,  1910,  went  to  see  the  attorneys  for 
tbe  defendant  in  said  cause,  and  was  in- 
formed by  them  that  they  had  never  heard 
of  the  dismissal  of  said  cause  and  did  not 
know  that  it  had  been  dismissed. 

"Yonr  petitioner  is  Informed  and  believes, 
and  therefore  alleges,  that  tbe  honorable 
Judge  of  this  court,  not  knowing  of  the  un- 
derstanding l)etween  counsel  for  plaintiff  and 
for  defendant  as  to  the  continuance  of  said 
cause,  and  said  counsel  for  both  sides  not 
apprehending  that  said  cause  would  be  dis- 
missed, and  counsel  for  petitioner  relying  up- 
on the  continuance  of  said  cause,  as  it  had 
been  for  many  years  before  continued,  and 
not  being  advised  or  informed  that  the  non- 
Jury  docket  of  this  court  would  be  called 
and  that  said  cause  was  likely  to  be  dis- 
missed, the  dismissal  of  the  said  cause  for 
want  of  prosecution  was  due  to  a  mistake 
and  to  an  accident  Your  "petitioner  further 
alleges  that  if  it  or  its  counsel  had  known 
or  bad  been  advised  that  said  cause  was  lia- 
ble to  be  dismissed  at  said  May  term,  1909, 
said  counsel  would   have  been  present   In 


said  court  and  would  have  caused  the  con- 
tinuance of  said  cause  to  be  entered,  and 
that  if  counsel  for  defendant  had  been  ad- 
vised or  Informed  that  said  cause  was  to 
be  dismissed,  they  would  have  notified  coun- 
sel for  your  petitioner,  so  that  he  might  have 
obtained  the  continuance  of  said  cause,  or 
else  they  would  have  Informed  the  court 
that  said  cause  was  to  be  continued.  That 
your  petitioner  further  alleges  tbe  fact  to 
be  that  if  it  had  known,  or  if  its  counsel 
had  known,  during  the  May  term,  1909,  that 
said  cause  liad  been  dismissed  for  want  of 
prosecution,  the  proper  steps  would  immedi- 
ately have  been  taken  at  tbat  term  to  rein- 
state the  same  upon  the  docket  And  peti- 
tioner alleges  upon  information  and  belief: 
That  counsel  for  defendant  would  during 
that  term  have  readily  agreed  to  such  rein- 
statement of  the  cause.  That  this  proceed- 
ing was  not  instituted  sooner  because  it  was 
not  until  May  4,  1910,  that  your  petitioner 
or  its  counsel  had  any  information  whatever 
that  said  cause  had  been  dismissed  for  want 
of  prosecution  on  May  17,  1009.  Your  peti- 
tioner alleges  that  it  is  advised  and  inform- 
ed by  its  counsel  that  it  has  a  good  and 
meritorious  cause  of  action  against  said  de- 
fendant as  set  forth  in  its  petition  in  said 
cause  numbered  3,472  and  as  hereinbefore 
repeated  and  alleged.  Premises  '  considered, 
and  inasmuch  as  your  petitioner  has  no  rem- 
edy save  in  a  court  of  equity,  it  prays  that 
the  defendant  may  t>e  duly  served;  that  on 
the  hearing  said  suit  be  reinstated  on  tbe 
docket  with  like  effect  in  all  respects  as 
though  the  same  had  never  been  dismissed, 
and  for  such  other  and  further  relief  in  the 
premises  as  it  may  be  entitled  to,  both  legal 
and  equitable,  general  and  special,  and  for 
costs." 

This  petition  was  verified  by  the  affidavits 
of  L.  L.  Donnelly,  secretary  of  defendant 
in  error,  and  F.  D.  Minor,  its  attorney. 

The  answer  of  defendant  in  the  court  be- 
low contains  a  general  demurrer  and  the  fol- 
lowing special  exceptions:  (1)  A  special 
exception  to  the  petition  "tbat  it  appears 
from  the  allegations  in  plaintilTs  petition 
contained  that  the  plaintiff  is  not  in  posi- 
tion to  invoke  the  aid  of  a  court  of  equity 
to  secure  tbe  relief  prayed  for,  because  It 
appears  from  the  allegations  in  plaintiff's  pe- 
tition that  the  plaintiff  was  guilty  of  negli- 
gence and  laches,  and  shows  an  entire  want 
of  diligence  upon  the  part  of  plaintiff  to 
prevent  the  judgment  sought  to  be  set  aside." 
(2)  A  special  exception  "to  that  part  of  plain- 
tiff's petition  wherein  it  prays  that  the  for- 
mer judgment  of  dismissal  in  suit  No.  3,472 
on  the  docket  of  this  court  styled  Hlggins 
Oil  &  Fuel  Company  v.  Southern  Pacific 
Company,  be  set  aside,  and  said  suit  be  re- 
instated upon  the  docket  of  this  court,  be- 
cause it  does  not  appear  that  the  plaintiff 
had  a  good  cause  of  action  of  which  it  has 
been  deprived  by  fraud,  accident,  or  mistake, 
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or  the  acts  of  the  opposite  party  wholly  un- 
mixed with  fraud  and  uegligence  upon  Its 
part."  (3)  A  special  exception  "to  that  part 
of  plaintiff's  petition  praying  that  a  certain 
Judgment  of  dismissal  In  cause  No.  3,472, 
styled  Hlgglns  Oil  &  Fuel  Company  v.  South- 
em  Pacific  Company,  on  the  docket  of  this 
court,  be  set  aside,  and  said  suit  be  rein- 
stated on  the  docket  of  this  court  as  though 
it  had  never  been  dismissed,  because  It  ap- 
pears  from  the  allegations  therein  contained 
that  the  plaintiff  was  guilty  of  negligence 
in  using  no  diligence  to  prevent  the  entry 
of  such  Judgment,  and  that  said  Judgment 
was  not  caused  or  contributed  to  by  any 
fraudulent  act  of  the  Southern  Pacific  Com- 
pany or  Its  counsel,  and  that  said  Judgment 
was  not  the  result  of  any  fraud,  accident, 
or  mistake,  but  was  the  result  of  an  entire 
iacK  and  want  of  diligence  upon  the  part  of 
the  plaintiff." 

In  addition  to  these  exceptions,  defendant 
filed  a  general  denial  and  plea  of  limitation 
of  four  years. 

On  January  7,  1911,  upon  a  hearing  before 
the  court,  the  demurrers  and  special  excep- 
tions of  the  defendant  In  error  to  the  plain- 
tiff's petition  were  beard  by  the  court  and 
overruled,  and  on  the  same  day,  upon  the 
pleadings,  the  evidence  and  argument  of 
counsel,  the  court  ordered  cause  No.  3,472, 
which  had  been  dismissed  for  want  of  pros- 
ecution on  May  17,  1909,  reinstated  upon 
the  docket  and  consolidated  with  cause  No. 
7,856,  "and  that  said  cause  so  consolidated 
with  this  proceeding  stand  in  the  same  po- 
sition as  it  was  when  said  Judgment  of  dis- 
missal was  rendered."  No  assignment  of  er- 
ror challenges  the  order  of  the  court  rein- 
stating the  case.  Thereafter,  on  June  12, 
1911,  the  cause  was  tried  with  a  Jury,  and 
a  verdict  and  Judgment  rendered  In  favor  of 
plaintiff  for  the  sum  of  $2,221.85. 

The  only  assignments  of  error  presented 
in  the  brief  of  plaintiff  In  error  complain 
of  the  ruling  of  the  trial  court  in  not  sus- 
taining the  general  demurrer  and  the  special 
exceptions  to  the  petition  before  set  out 
Under  these  assignments  plaintiff  In  error 
contends  that  the  allegations  of  the  peti- 
tion were  insufficient  to  entitle  plaintiff  to 
have  the  cause  reinstated,  because  said  al- 
legations show  that  the  dismissal  of  the 
cause  was  not  an  accident,  but  resulted  from 
plaintiff's  Inattention  and  negligence,  and 
plaintiff  not  being  free  from  fault  and  neg- 
ligence, even  If  the  dismissal  was  the  result 
of  accident,  plaintiff  was  not  entitled  to  a 
reinstatement  under  the  well-established  rule 
that,  In  order  to  entitle  a  party  to  set  aside 
a  Judgment  at  a  term  of  court  subsequent 
to  that  at  which  the  Judgment  was  rendered, 
he  must  show  that  he  has  a  good  cause  of 
action  or  defense  "of  which  he  has  been  de- 
prived by  fraud,  accident,  or  the  act  of  the 


opposing  party,  wholly  nnmlxed  with  any 
fault  or  negligence  on  his  own  part" 

It  is  clear  from  the  allegations  of  the  peti- 
tion that  both  parties  were  under  the  mis- 
taken belief  that  the  court  would  not  upon 
its  own  motion  dismiss  the  suit  without  no- 
tice to  plaintiff,  and  the  Judge  by  reinstating 
the  cause  confirmed  the  allegations  of  the 
petition  that  he  would  not  have  dismissed 
the  suit  if  he  had  known  of  the  agreement 
between  the  parties.  The  right  of  the  Judge 
to  have  dismissed  the  same  without  notice 
to  the  plaintiff,  when  he  was  not  informed 
of  the  agreement  between  them  that  it  should 
be  continued  from  term  to  term  until  both 
parties  were  ready  to  try  it,  cannot  be 
doubted,  and  we  think  his  right  to  reinstate 
after  he  was  informed  of  the  agreement  is 
equally  clear.  It  was  a  matter  within  his 
discretion,  and  defendant  cannot  complain 
that  he  exercised  that  discretion  by  uphold- 
ing the  agreement  it  had  made  with  plain- 
tiff. Both  parties  evidently  relied  upon  the 
practice  of  the  court  to  permit  the  cause  to 
be  continued  without  any  request  by  the  par- 
ties or  order  on  the  docket  or  in  the  minutes 
of  the  court  granting  the  continuance.  Rely- 
ing upon  this  practice  and  the  agreement  be- 
tween them,  neither  party  knew  of  the  dis- 
missal until  shortly  before  the  suit  to  rein- 
state was  filed.  This  method  of  conducting 
the  business  of  the  court  may  not  have  been 
conducive  of  expedition  In  the  dispatch  of 
business;  but,  it  having  been  the  method 
pursued  by  the  court  for  a  number  of  years, 
we  cannot  say  that  plaintiff  was,  as  a  mat- 
ter of  law,  guilty  of  negligence  In  relying 
thereon.  We  are  not  prepared  to  say  that 
the  Judge  would  have  abused  his  discretion 
if  he  had  refused  to  reinstate  the  cause; 
but,  having  decided  that  the  ends  of  Justice 
would  be  best  subserved  by  granting  the  pe- 
tition to  reinstate,  we  think  be  was  author- 
ized, upon  the  facts  alleged,  to  make  the  or- 
der   of   reinstatement 

We  are  of  opinion  that  the  exceptions  to 
the  petition  were  properly  overruled,  and 
that  the  Judgment  of  the  court  below  should 
be  affirmed. 

Affirmed* 


JOHNSON  et  aL  t.  OSWAU). 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Dec  7.  1912.) 

1.  Chattkl  Mobtqaoes  (S  177*)— Oorversiost 
of  mobtoaoxd  chattels— lxabiuit. 

One  converting  to  bis  own  use  mortgaged 
chattels  is  only  liable  to  the  mortgagee  for  the 
market  value  of  the  chattels  at  the  time  and 
place  of  conversion,  and,  where  the  valae  ex- 
ceeds the  debt  then  only  to  the  extent  of  the 
debt 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  336,  340-357,  477;  Dec. 
Dig.  i  177.*] 
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2.  Chattel  MosTOAass  (J  177*)— Petition— 

SUFTICIKNOY. 

The  petition,  in  an  action  by  a  mortgagee 
for  tile  conyersion  of  mortgaged  chattels,  should 
specifically  allege  the  time  and  place  of  con- 
version  and  the  value  of  the  chattels  converted. 
[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  SI  336.  340-357,  477; 
Dec.  Dig.  I  177.»] 

8.  Chattel  Mobtgaoes  (|  177*)— Value  of 
Pbopebty  Oonvebted — Evidence. 

The  testimony  of  a  witness,  In  an  action 
for  the  conversion  of  mortgaged  chattels,  that 
the  mortgagor  sold  the  chattels  to  a  defendant 
who  moved  them  to  another  place  and  resold 
them  to  codefcndant;  that  the  largest  part  of 
the  property  was  by  the  carrier  brolcen  into 
Ecrap  iron  in  moving;  that  defendant  sned  the 
carrier  for  the  loss  occasioned  thereby  and  re- 
covered a  judgment  for  several  hundred  dol- 
lars ;  that  the  remainder  of  the  property  was 
in  the  possession  of  codefendant  under  his 
contract  of  sale;  that  defendant  and  codefend- 
ant by  their  conversion  destroyed  the  mortgage 
lien  and  prevented  the  mortgagee  from  enforc- 
ing his  lien  on  all  Kut  a  fractional  part  of  the 
property  in  possession  of  codefendant — did  not 
show  the  value  of  the  property  when  defend- 
ant bought  and  took  possession  of  it,  nor  the 
time  or  place  of  his  taking  possession  of  it,  and 
a  judgment  against  defendant  and  codefend- 
ant was  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §{  336,  340-357,  477; 
Dec.  Dig.  §  177.*] 

4.  Appeal  and  Ebbor  (8  1140*)— Correction 

OF  Ebbob  bt  Remittitxtb. 

The  error  in  the  amount  of  a  judgment,  re- 
sulting from  an  error  in  calculation  so  as  to 
make  the  judgment  too  large,  does  not  require 
a  reversal,  where  it  can  be  cured  by  a  remit- 
titur. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4462-4478;  Dec.  Dig.  S 
1140.»] 

Ai^)eal  from  Dallas  County  Court;  W.  F. 
■Whltehnrst,  Judge. 

Action  by  E.  B.  Oswald  against  Marsene 
Johnson  and  another.  From  a  Judgment  for 
plaintilT,  defendants  appeal.  Beversed  and 
remanded. 

Fannin  &  Underwood,  of  Dallas,  for  ap- 
pellants. Ueorge  Sargeant  and  Cecil  L. 
Simpson,  both  of  Dallas,  for  appellee. 

TAIiUOT,  J.  This  suit  was  instituted  by 
the  appellee,  Oswald,  In  the  county  court  of 
Dallas  county  at  law,  against  R.  E.  L.  titles, 
American  Type  Founders'  Company,  and  the 
appellants  Marsene  Johnson  and  W.  C.  Less- 
Ing.  The  plaintiff  sued  to  recover  of  the  de- 
fendants tilles  and  the  American  Type  Foun- 
ders' Company  the  amount  of  two  promissory 
notes,  with  Interest  and  attorney's  fees,  as 
provided  for  in  said  notes,  and  to  foreclose 
a  cliattel  mortgage  given  to  secure  the  pay- 
ment of  said  notes,  and  of  the  defendants 
Johnson  and  Leasing  damages  alleged  to 
have  been  sustained  by  reason  of  the  conver- 
sion by  them  of  the  property  upon  which  the 
plaintiff  claimed  a  Hen  by  reason  of  the 
chattel  mortgage.  On  the  2d  day  of  January, 
A.  D.  1912,  which  was  appearance  day  of 
the  term,  the  case  was  called,  and  the  de- 


fendants Johnson  and  Lessing  not  appearing 
either  In  person  or  by  attorney,  and  neither 
having  filed  an  answer,  the  plaintiff  took  a 
default  Judgment  against  them  for  $481.69, 
having  in  the  meantime  dismissed  his  case 
against  the  defendants  Giles  and  American 
Type  Founders'  Company.  The  Judgment 
recites  the  waiver  of  a  Jury,  and  that  the 
court,  after  hearing  the  pleadings,  the  evi- 
dence, and  argument  of  counsel,  "is  of  the 
opinion  that  all  material  allegations  In  plain- 
tiff's cause  of  action  are  true,  that  the  de- 
fendants W.  C.  Lessing  and  Marsene  John- 
son are  indebted  to  the  plaintiff  in  the  sum 
of  $481.69,  with  legal  interest,  and  that  the 
law  Is  for  the  plaintiff."  The  Judgment  then 
proceeds  In  the  usual  form  to  decree  that 
the  plaintiff  recover  of  the  defendants  Joliu- 
son  and  Lessing  the  sum  of  $481.69,  with 
interest  thereon  from  the  date  of  the  Judg- 
ment at  6  per  cent  per  annum,  together  with 
all  costs  of  suit  The  appellants,  Johnson 
and  Lessing,  in  due  time,  filed  a  motion  to 
set  aside  the  Judgment  and  for  a  new  trial, 
which  being  overruled,  they  appealed. 

There  are  several  assignments  of  error, 
but  they  need  not  be  considered  and  discuss- 
ed in  detail.  The  contention  that  the  Judg- 
ment is  a  personal  one  against  the  appel- 
lants on  the  notes  sued  on  ia  probably  not 
sustained  by  the  record.  At  least  we  are 
Inclined  to  think  It  is  subject  to  the  construc- 
tion that  It  is  based  upon  the  allegations  In 
appellee's  petition,  attempting  to  charge  a 
conversion  of  the  property  upon  which  he 
held  a  lien  by  the  appellants  and  the  proof 
offered  in  support  thereof.  The  Judgment 
however,  is  clearly  not  as  explicit  as  it 
should  l>e  in  this  respect 

[1,  2]  It  is  assigned  that  the  plaintiff's 
petition  sliows  no  cause  of  action  whatever 
against  the  appellants,  and  therefore  insuf- 
ficient to  support  a  Judgment  by  default  on 
appeal.  If,  as  contended,  the  petition  shows 
no  cause  of  action  against  the  appellants, 
then,  as  to  them,  it  was  subject  to  a  general 
demurrer  and  insufficient  to  sustain  the 
Judgment  rendered  against  them.  It  Is 
clear  the  petition  shows  no  liability  on  the 
part  of  the  appellants  for  the  payment  of 
the  notes  sued  on,  and  whether  its  allega- 
tions sufiiclently.  charge  a  conversion  of  prop- 
erty upon  which  appellee  had  a  lien  to  au- 
thorize a  Judgment  against  appellants  for 
its  value  may  be  gravely  doubted.  The  ex- 
istence of  the  lien  is  sufficiently  stated; 
but  we  find  no  direct  or  specific  allegation 
that  appellants  at  a  certain  time  and  place 
named  converted  the  property,  nor  do  we 
find  any  spedflc  allegation  of  the  value  of 
the  property.  The  allegations  are:  "That 
at  a  date  subsequent  to  February  4,  1910,  or 
thereabouts,  the  defendants  Marsene  Jolin- 
son  and  W.  0.  Lessing  began,  setting  up  some 
fictitious  claim  to  said  property  In  defiance 
of  the  rights  of  the  American  Type  Foun- 
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ders'  Company,  which  adverse  claim  the 
American  Type  Founders'  Company  and  this 
plaintiff  had  no  knowledge  of  until  about 
May,  1911,  at  which  time  the  said  American 
Type  Founders'  Company  and  this  plaintiff 
were  advised  that  said  defendants,  Marseue 
Johnson  and  W.  C.  Lesslng,  had  taken  pos- 
session of  said  property  and  had  converted 
the  same  to  their  own  use  to  the  damage  of 
the  American  Type  Founders'  Company  In 
the  sum  of  $600."  The  appellants  are  not 
liable  on  the  notes  described  In  the  petition, 
and,  if  they  converted  to  their  own  use  prop- 
erty upon  which  appellee  bad  a  valid  lien, 
they  could  only  be  held  liable  for  the  market 
value  of  the  property  at  the  time  and  place 
of  conversion ;  and.  If  the  value  of  the  prop- 
erty exceeded  the  amount  of  the  debt  for 
which  the  Hen  was  given  to  secure,  then 
only  to  the  extent  of  such  debt  The  allega- 
tions of  conversion,  of  the  time  and  place  of 
conversion,  and  of  the  value  of  the  property 
converted,  should  be  spedflc. 

[3]  It  Is  further  contended  that  there  was 
no  evidence,  or  insufficient  evidence,  of  the 
value  of  the  property  claimed  to  have  been 
converted,  and  that  for  this  reason  the  Judg- 
ment should  be  reversed.  In  this  conten- 
tion we  concur.  The  only  evidence  found  In 
the  record  that  remotely  bears  upon  the 
question  of  the  value  of  the  property  was 
given  by  the  witness  George  Sergeant,  and, 
as  shown  by  the  agreed  statement  of  facts, 
is  as  follows:  "R.  E.  L.  Giles,  the  maker 
of  these  notes  and  mortgage,  sold  this  mort- 
gaged property  to  Marsene  Johnson,  who 
moved  the  property  to  Houston  and'  resold 
it  to  W.  C.  Lesslng.  The  largest  part  of  the 
property  was  broken  into  scrap  iron  in  mov- 
ing by  the  railroad  company.  Marsene  John- 
son sued  the  railroad  company  for  the  loss 
and  recovered  a  Judgment  for  several  hun- 
dred dollars  damage.  The  remainder  of  the 
property  is  now  in  the  possession  of  W.  C. 
Lesslng  under  his  contract  of  sale  with 
Marsene  Johnson.  Principal,  interest,  and 
attorney's  fees  due  plaintiff  on  the  notes  and 
mortgages  sued  on  amount  to  $481.69.  Mar- 
sene Johnson  and  W.  C.  Lesslng,  by  their 
conversion  of  this  property,  caused  its  de- 
struction, and  thereby  prevented  plaintiff 
from  enforcing  its  lien  on  all  but  a  fraction- 
al portion  of  property  now  in  W.  C.  Less- 
ing's  bands,  so  that  the  damage  sustained 
by  plainUff  aggregates  1481.69.  No  part  of 
this  has  been  paid."  This  testimony  utterly 
fails  to  show  the  value  of  the  property  at 
the  time  Johnson  bought  and  took  possession 
of  it,  and  so  does  it  fail,  too,  to  show  either 
the  time  when  he  took  possession  of  it,  or 
the  place  where  it  was  situated  when  he 
took  it  Without  proof  of  the  value  of  the 
property  at  the  time  and  place  of  its  con- 
version, if  converted,  there  was  no  basis  In 
the  evidence  for  a  Judgment  against  John- 
son and  Lesslng  upon  the  theory  that  thfey. 


had  converted  it  It  requires  both  allega- 
tions and  proof  to  authorize  and  sustain  a 
Judgment  The  absence  of  either  is  fatal. 
This  proposition  is  so  well  established  that 
the  citation  of  authority  in  support  of  it  is 
unnecessary. 

[4]  It  is  further  contended  that  in  any 
event  the  Judgment  rendered  is  too  large. 
In  this  contention  we  also  concur.  If  there 
had  been  evidence  showing  tliat  the  value 
of  the  property  Involved  tn  the  litigation,  at 
the  time  and  place  of  its  conversion,  was  of 
value  equal  to  or  in  excess  of  the  debt  sued 
on,  a  Judgment  for  $481.69  against  appel- 
lants would  be  excessive,  for  the  reasons 
that  said  amount  exceeds  by  $11.76,  accord- 
ing to  the  calculation  we  have  made,  the 
principal,  interest  and  attorney's  fees  shown 
by  the  notes  upon  which  the  suit  against 
Giles  and  the  American  Type  Founders' 
Company  was  based,  and  to  secure  the  pay- 
ment of  which  the  mortgage  lien  set  up  was 
given.  Both  of  the  notes  are  dated  June  4, 
1909.  One  of  them  is  for  $200,  payable  Jan- 
uary 1, 1910,  and  the  other  is  for  the  sum  of 
$148,  payable  June  10,  1910.  Both  bear  In- 
terest at  the  rate  of  6  per  cent  per  annum 
from  date  until  maturity,  and  from  maturity 
until  paid  at  the  rate  of  10  per  cent  per 
annum,  and  provide  for  10  per  cent  addi- 
tional as  attorney's  fees,  if  placed  in  the 
hands  of  an  attorney  for  collection,  etc.  The 
error  in  the  amount  of  the  Judgment  would 
not  of  itself,  require  a  reversal  of  the  case, 
as  it  could  be  cured  by  a  remittitur;  but. 
as  a  reversal  Is  required  for  other  reasons 
Indicated,  we  call  attention  to  it  that  a  simi- 
lar error  may  not  occur  upon  another  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


CROWDBR  et  aL  V.  McLEOD. 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
April  20,  1912.    Writ  of  Error  Dis- 
missed Oct.  16,  1912.) 

1.  Husband   and  Witb  (S  268»)— LrABiUTT 
OF  WiFK— Abandormkkt — Dkbtb  of  Com- 

MUNITT. 

A  wife  who  has  been  abandoned  by  her 

husband  may  act  as  a  feme  sole,  pay  com- 
munity debts,  and  convey  community  property, 
either  for  that  puTjrase  or  to  secure  necessaries 
for  herself  and  family,  as  the  survivor  of  the 
connubial  partnership,  and  Is  authorized  to 
bind  herself  by  a  note  executed  to  secure  an 
extension  of  the  community  debt. 

[ESd.  Note. — For  other  cases,  see  Hasband  and 
Wife,  Cent  Dig.  U  958-967;  Dec  Dig.  i 
268.*] 

2.  Biixs  AND  Notes  (i  92*)— Considebation 
—Extension  of  Tiuk. 

Extension  of  time  secured  by  a  wife  who 
had  been  abandoned  by  her  husband  by  the  exe- 
cution of  her  sole  note  for  the  payment  of  a 
community  debt  constituted  a  sufficient  con- 
sideration for  the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {(  16ft-173,  175-212;  Dec. 
Dig.  §  92.*] 
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Appeal  from  Stonewall  County  Conrt 
Action  by  A.  J.  McLeod  against  Mrs.  Nan- 
nie Growder  and  others.    Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

N.  R.  Morgan,  of  Spnr,  for  appellants. 
Ernest  Herring,  of  Groesbeck,  J.  M.  Carter, 
of  Aspermont,  and  Theodore  Mack,  of  B^ 
Worth,  for  appellee. 

CONNER,  O.  J.  It  seems  undisputed  in 
the  record  that  appellee  was  the  payee  of  a 
subsisting  Talid  community  obligation  of  one 
B.  F.  Fowler,  who  later  permanently  aban- 
doned his  wife,  Nannie  Fowler,  leaving  in  her 
possession  community  property  of  the  two; 
that,  in  order  to  obtain  an  extension  and  to 
avoid  the  immediate  institution  of  a  suit  up- 
on the  said  obligation  of  R.  P.  Fowler,  Nan- 
nie Fowler  during  the  continuance  of  said 
abandonment  executed  the  obligation  sued 
upon,  and  the  principal  question  made  on 
this  api)eal  is  whether  said  Nannie  Fowler, 
who  has  since  intermarried  with  W.  S.  Crow- 
der,  Joined  herein  pro  forma,  could  legally  ex- 
ecute the  obligation  sned  upon,  and,  if  so, 
whether  it  was  upon  a  sufficient  considera- 
tion. Both  of  these  questions  In  our  Judg- 
ment must  be  determined  in  the  affirmative. 

[1]  While  ordinarily  under  our  statute  a 
wife  may  not  make  contracts  binding  her 
separate  property  or  the  community  property 
of  herself  and  husband,  save  in  certain  cases 
not  here  pertinent,  yet  where,  as  here  shown, 
she  has  been  abandoned,  she,  in  the  nature  of 
the  situation,  may  act  as  a  feme  sole  and  pay 
community  debts  and  convey  community 
property  either  for  that  purpose  or  for  the 
purpose  of  secnring  necessaries  for  herself 
and  family.  When  so  abandoned,  we  think 
her  powers  with  reference  to  and  in  preserva- 
tion of  the  conunanity  property  and  in  the 
settlement  of  connubial  partnership  business 
i0  analogous  to  the  powers  of  a  surviving 
imrtner  generally.  See  Fermier  t.  Brannan, 
21  Tex.  Civ.  App.  543,  55  S.  W.  699;  Neigh- 
bors T.  Anderson,  91  Tex.  487,  61  S.  W.  145, 
62  S.  W,  417;  Wetzel  v.  Simon  &  Co.,  8T 
Tex.  404,  28  S.  W.  274,  942;  Proetzel  v.  Ra- 
bel,  21  Tex.  Civ.  App.  559,  64  S.  W.  373;  Speer 
on  Law  of  Married  Women,  H  105,  116. 

[2]  Tt  follows  that  the  extension  of  time 
granted  constituted  a  sufficient  consideration, 
and  that  the  Judgment  must  be  affirmed. 


GUEDRT  V.  KEITH  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
•    Nov.  4,  1912.     Rehearing  Denied  Dec. 
6,  1912.) 

1.  Pdbuo    Lands    (J    175*)— Pbockedingb— 

FlLIMO    OT   CMtrmOATB— ElFFICT     OF     FAIL- 

UBE. 

Acta  12th  Leg.  (2d  Sess.)  c.  57,  provides 
that  in  all  locations  and  surveys  of  land  here- 
tofore made  under  any  certi&cate  as  ia  specified 
in  the  first  section  of  this  act,  which  includet} 
a  headrigbt  certificate,  and  in  which  the  field 
notes  have  been  returned  to  the  General  Lend 
Office,  and  the  cerdfioate  is  not  on  file  in  that 
office  or  has  been  withdrawn  for  location  of 


nnlocated  balance,  sneh  certificate  shall  be  re- 
turned to  and  filed  in  the  General  Land  Office 
within,  eif^ht  months  from  the  passage  of  the 
act,  or  the  location  and  survey  made  there- 
under shall  be  void.  Held  that,  where  a  head- 
right  certificate  was  never  returned  to  and  filed 
in  the  General  Land  Office,  a  location  and  sur- 
vey made  by  virtue  thereof  was  void. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  H  556-670;  Dec.  Dig.  | 
175.»] 

2.  Public  Lands  (i  174*)— Statutoet  Regu- 
lations—Validity. 

Acts  12th  Leg.  (2d  Sess.)  c.  67,  relating  to 
filing  of  headright  certificates  in  the  General 
Land  Office  is  constitutional. 

[Ed.  Note.— ii'or  other  cases,  see  Pnblic  Lands, 
Cent  Dig.  H  552-554 ;  Dec.  Dig.  g  174.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  Ia  B.  Hightower,  Judge. 

Action  by  J.  F.  Keith,  and  another  against 
Gustan  Guedry.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

J.  W.  Lockett,  of  Houston,  Greers  ft  Nail, 
of  Beaumont,  and  John  L.  little,  of  Kountze, 
for  appellant  Geo.  D.  Anderson,  of  Beau- 
mont, and  Singleton  ft  Nail,  of  Kountze,  for 
appellees. 


McMEANS,  J.  J.  F.  Keith  and  the  Keith 
Lumber  0)mpany  brought  this  suit  against 
Gustan  Guedry  for  the  recovery  of  1,238% 
acres  of  land  In  Hardin  county,  patented  to 
the  assignees  of  John  M.  Bowyer.  They 
also  sued  John  H.  Kirby  and  Charles  D. 
Bragg  on  their  covenants  of  warranty.  The 
suit  against  Bragg  was  dismissed,  and,  as 
the  plaintiffs  recovered  against  defendant, 
Gnedry,  there  was  no  recovery  against  Kirby 
on  his  warranty.  The  defendant  Guedry 
disclaimed  as  to  all  the  land  sued  for  ex- 
cept 640  acres,  John  P.  Wilds  survey,  which 
was  in  conflict  with  the  Bowyer,  and  as  to 
said  640  acres  he  pleaded  not  guilty  and  the 
statute  of  limitations  of  three,  five,  and  ten 
years.  A  trial  before  the  court  without  a 
Jury  resulted  in  a  Judgment  for  plaintiffs, 
and  from  tliis  Judgment  the  defendant  has 
appealed. 

This  case  has  been  tried  twice,  and  this 
is  the  second  appeal.  On  the  first  trial  a 
Judgment  was  rendered  on  the  verdict  of  a 
Jury  in  favor  of  defendant  for  the  640 
acres  John  P.  Wilds  survey,  and  on  appeal 
said  Judgment  was  affirmed  by  the  Court  of 
Civil  Appeals  of  the  Fourth  District,  114 
S.  W.  392.  Afterwards  the  Supreme  Court 
granted  a  writ  of  error  and  reversed  the 
Judgment  of  the  Court  of  Civil  Appeals  and 
of  the  district  court  and  remanded  the  case 
(or  a  new  trial.  103  Tex.  160,  122  S.  W. 
17,  125  S.  W.  5. 

The  trial  court  filed  its  finding  of  facts, 
which,  on  account  of  its  great  length,  we 
will  not  undertake  to  set  out  in  this  opin- 
ion. We  think,  however,  that  the  evidence 
in  the  record  Justifies  the  following  fact 
findings:    The  appellees  claim  the  John  M 
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Bowyer  surrey  of  1,238%  acres  which  was 
surveyed  March  30,  1881,  by  virtue  of  dupli- 
cate certificate  No.  '"/ui  Issued  January 
24,  1879,  In  Ueu  of  certificate  No.  1,062,  Is- 
sued by  the  board  of  land  commissioners  of 
Harris  county  on  August  9, 1851,  to  John  M. 
Bowyer.  The  field  notes  of  the  survey  were 
filed  In  the  General  Land  Office  April  12, 
1881,  and  on  October  25,  1881,  were  Indorsed 
as  being  In  conflict  with  the  John  P.  Wllas 
survey,  and  on  November  9,  1883,  were 
Indorsed  corrected.  On  July  2,  1886,  patent 
was  issued  for  the  land  described  by  the  field 
notes  to  Levi  Ketehum  and  James  D.  Rhea 
as  assignees  of  John  M.  Bowyer,  which  was 
recorded  In  Hardin  county.  It  Is  conceded 
by  the  appellant  that  appellees  connected 
themselves  by  a  complete  chain  of  title 
with  the  patentees.'  The  appellee  claims 
the  John  P.  WUds  unpatented  survey  of  640 
acres  made  on  April  30,  1856,  and  which  is 
entirely  covered  by  the  Bowyer  survey. 
John  P.  Wilds  immigrated  to  Texas  In  1838, 
and  was  the  head  of  a  family,  and  on  July 
4,  1839,  he  obtained  from  the  board  of  land 
commissioners  of  Jefferson  county  a  condi- 
tional headrlght  certificate  No.  46  for  640 
acres,  took  the  oath,  and  made  the  proof  of 
witnesses  as  required  by  law.  The  clerk 
of  said  board  reported  to  the  General  Land 
Office,  on  July  18,  1839,  that  said  certificate 
had  been  Issued.  The  board  appointed  to 
investigate  the  records  of  the  board  of  land 
commissioners  east  of  the  Brazos  river  re- 
ported May  24,  1841,  recommending  this 
certificate  as  genuine  and  legally  issued.  On 
November  4,  1845,  John  P.  Wilds  obtained 
from  the  board  of  land  commissioners  of  Jef- 
ferson county  his  unconditional  headrlght  cer- 
tificate No.  46  for  640  acres,  and  the  Issuance 
of  this  certificate  was  by  the  clerk  of  said 
board  of  land  commissioners  reported  to  the 
(Jeneral  Land  Office.  John  P.  Wilds  located 
uiwn  the  640  acres  in  controversy  in  1839 
or  1840,  and  resided  thereon  with  his  family 
until  he  sold  it  to  Ursln  Guedry  in  1856,  and 
said  Guedry  moved  on  the  place  immediate- 
ly, and  resided  thereon  with  his  family 
until  his  death  in  1861,  and  his  family  con- 
tinued tb  reside  thereon  substantially  all 
the  time  until  the  fall  of  1881. 

The  640  acres  in  question  were  surveyed 
April  30,  1856,  by  A.  H.  Redding,  surveyor 
of  Jefferson  county,  which  then  included 
what  is  now  Hardin  county.  The  field  notes 
of  the  survey  recite  that  the  survey  was 
made  by  virtue  of  headrlght  certificate  No. 
46,  and  they  were  recorded  in  the  surveyor's 
office  April  30,  1856,  and  were,  with  the 
map  thereto  attached,  filed  In  the  General 
I^and  Office  on  July  14,  1856.  It  is  conceded 
by  the  appellees,  and  we  find,  that  the  ap- 
pellant, Gustan  Guedry,  has  the  title  wlilch 
was  acquired  by  the  location  of  the  John  P. 
Wilds  survey.  The  trial  court  found,  and 
the  evidence  warrants  the  finding  by  us,  that 


neither  the  conditional  nor  the  nnconditlonal 
certificate  issued  to  John  P.  Wilds  was  ever 
returned  to  or  filed  In  the  General  Land 
Office.  No  patent  was  ever  Issued  by  the 
Commissioner  of  the  General  Lend  Office  to 
John  P.  Wilds,  or  any  other  person,  for  the 
land  surveyed  by  virtue  of  the  John  P. 
Wilds  headrlght  certificate.  The  court  con- 
cluded as  a  matter  of  law,  based  upon  find- 
ings substantially  as  above,  that  the  John 
P.  Wilds  640-acre  survey  became  forfeited 
for  failure  to  return  to  or  file  in  the  Gen- 
eral Land  Office  the  certificate  by  virtue  of 
which  said  survey  was  made,  and  that  the 
land  thereby  became  vacant  and  subject  to 
appropriation,  and  that  the  John  M.  Bowyer 
survey  was  validly  located,  surveyed,  and 
patented  over  the  said  John  P.  Wilds  for- 
feited survey.  This  conclusion  is  attacked 
by  appellant  by  several  assignments  of  er- 
ror, which  we  will  not  discuss  In  detail.  We 
are  of  opinion  that  all  of  said  assignments 
must  be  overruled. 

[1]  As  before  stated,  the  certificate  upon 
which  the  John  P.  Wilds  survey  was  made 
(and  whether  it  was  made  by  virtue  of  the 
conditional  or  unconditional  does  not  clearly 
appear  and  it  Is  not  material  upon  which) 
was  never  returned  to  or  filed  in  the  Gen- 
eral Land  Office.  On  the  29tb  day  of 
November,  1871,  the  Legislature  of  this  state 
enacted  that:  "In  all  locations  and  surveys 
of  land  heretofore  made  by  virtue  of  any 
such  certificate  as  is  specified  in  the  first 
section  of  this  act,  and  in  which  the  field 
notes  have  been  returned  to  the  General 
Land  Office,  and  the  certificate  by  virtue  ol 
which  the  survey  was  made  is  not  on  file  in 
the  €leneral  Land  Office,  nor  has  been  with- 
drawn for  location  of  unlocated  balance,  as 
is  provided  in  the  first  section  of  this  act, 
such  certificate  shall  be  returned  to,  and 
filed  in  the  General  Land  Office  within  eight 
months  from  the  passage  of  this  act,  or  the 
location  and  survey  made  by  virtue  thereof, 
shall  be  null  and  void."  Laws  2d  Session 
1871,  p.  45,  c.  67.  The  John  P.  Wilds  cer- 
tificate being  a  headrlght,  was  embraced  In 
the  terms  of  the  first  section  of  that  act, 
therefore  included  in  the  part  of  the  sec- 
ond section  copied  above.  As  said  by  our 
Supreme  Court  in  this  case  on  the  former 
appeal  (103  Tex.  at  page  166,  122  S.  W.  at 
page  19):  "It  follows  that  by  the  unmis- 
takable language  of  the  law  the  survey 
made  under  that  certificate  became  void, 
and  on  March  30,  1881,  the  land  was  sub- 
ject to  location  and  appropriation  by  the  cer- 
tificate of  John  M.  Bowyer,  then  located 
thereon,  unless  It  shall  appear  that  the  un- 
conditional certificate  was  at  some  time 
prior  to  July  29,  1872,  on  file  in  the  General 
Land  Office."  We  have  before  stated  that 
the  evidence  shows  that  neithe'r  of  said 
certificates  was  ever  returned  to  and  filed  in 
the  General  Land  Office,   and,   this   being 
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true,  It  follows,  of  conrae,  that  the  uncon- 
ditional certificate  was  not  returned  to  or 
filed  therein  prior  to  July  29,  1872. 

[2]  The  contention  of  appellant  that  the 
act  of  November  29,  1871,  is  unconstitutional 
was  decided  against  him  by  the  Supreme 
Court  in  the  opinion  referred  to.  But  appel- 
lant by  bis  seventh  assignment  complains 
that  the  court  erred  In  not  holding  that  the 
John  M.  Bowyer  survey  and  patent  are  void, 
because  made  on  the  same  land  formerly 
covered  by  the  John  P.  Wilds  survey,  and 
without  giving  90  days'  notice  of  the  forfei- 
ture of  the  John  P.  Wilds  survey.  He  con- 
tends by  his  proposition  under  this  assign- 
ment, in  substance,  that  the  owner  of  a  cer- 
tificate by  wlilch  a  forfeited  survey  was  lo- 
cated has  a  vested  right  In  the  land  and  has 
90  days  after  he  shall  have  been  notified  of 
the  forfeiture  within  wliich  to  relocate  on 
the  same  land,  and  during  that  time  the  land 
is  reserved  from  location,  survey,  and  patent 
by  another,  and  any  location,  survey,  or  pat- 
ent made  before  the  expiration  of  90  days, 
or  without  notice  of  the  forfeiture  being  giv- 
en, is  void  and  is  not  validated  by  any  sub- 
sequent lapse  of  time  or  by  failure  of  the 
owner  of  the  forfeited  survey  to  relocate  on 
same.  This  contention  Is  based  on  the  act  of 
June  2,  1873,  which  provides:  "When  a  sur- 
rey has  become  forfeited  and  void  from  any 
cause,  as  soon  as  such  forfeiture  Is  discov- 
ered the  Commissioner  shall  notify  the  party 
interested  in  such  survey  or  location.  In  writ- 
ing by  mail,  directed  to  such  party  at  his 
post  office  address,  if  linown,  and  If  not 
known,  directed  to  him  at  the  county  seat 
of  the  county  in  which  the  land  la  situated, 
of  such  forfeiture;  and  no  new  file  or  loca- 
tion shall  be  made  on  the  land  covered  by 
such  forfeited  survey  or  location,  except  by 
the  owner  of  such  forfeited  survey  or  loca- 
tion for  a  period  of  ninety  days  after  the 
mailing  of  such  notice."  Revised  Statutes 
1879,  art  3812.  This  act  was  amended  by 
the  act  of  February  11,  1881,  which  went 
into  effect  July  1,  1881,  and  is  brought  for- 
ward in  Revised  Statutes  of  1895  as  article 
4057,  by  adding  thereto  the  following:  "And 
the  Commissioner  shall  Iceep  ■>  record  of  the 
date  said  notice  was  mailed  and  the  name  of 
the  party  to  whom  the  notice  was  mailed, 
and  the  name  of  the  post  office  to  which  said 
notice  was  addressed;  and  the  record  of  such 
entries  shall  be  prima  facie  evidence  of  the 
facts  therein  stated,  and  the  absence  of  such 
entries  shall  be  prima  facie  evidence  that 
the  notice  required  above  had  not  been  giv- 
en." 

As  this  last  amendment  was  made  after 
the  location  of  the  Bowyer  certificate.  It  may 
be  that  no  presumption  would  arise  from  the 
f&ct  that  the  records  of  the  Land  Office  were 
silent  on  the  question  that  the  notice  of  for- 
feiture was  not  in  fact  given.     The  court 
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in  its  fact  findings  found  that  there  was 
no  evidence  that  notice  of  the  forfeiture 
of  the  John  P.  Wilds  survey  was  given  to 
said  Wilds,  Ursln  GFaedry,  or  his  h^rs, 
among  whom  the  survey  was  partitioned. 
The  court  made  additional  findings  of  fact 
after  the  expiration  of  the  time  provided  by 
law  for  filing  its  findings,  In  which  It  is  spe- 
cifically found  that  no  notice  of  the  forfei- 
ture was  ever  given. 

We  think  the  assignment  must  be  over- 
ruled, for,  regardless  of  the  conclusion  this 
court  might  otherwise  reach,  we  think  the 
question  is.  In  effect,  concluded  by  the  deci- 
sion of  the  Supreme  Court  on  the  former  ap- 
peal. It  is  clear  from  the  opinion  that  the 
Supreme  Court  held  that  the  failure  to  file 
the  Wilds  certificate  In  the  General  Land 
Office  before  the  29th  day  of  July,  1872,  ren- 
dered the  location  and  survey  void.  If  void, 
then  the  land  was  subject  to  location  under 
any  other  valid  certificate.  This  view  of  the 
Supreme  Court  ia  emphasized  by  the  conclud- 
ing portion  of  Its  opinion  wherein  tills  lan- 
guage is  used:  "In  remanding  the  cause  we 
think  it  proper  to  say  that,  the  state  having 
Issued  a  patent  upon  the  location  made  un- 
der the  Boveyer  certificate,  it  will  devolve 
upon  the  defendant  below  (Ouedry)  to  prove 
that  the  unconditional  certificate  Issued  to 
J.  P.  Wilds  was  located  and  the  field  notes 
and  certificate  returned  to  and  deposited  tn 
the  General  Land  Office  at  some  time  prior 
to  the  29th  day  of  July,  1872.  Such  proof 
in  our  opinion  would  show  a  vested  right 
which  would  be  superior  to  the  right  upon 
which  the  patent  was  issued,  unless  the 
plaintiffs  shall  prove  that,  after  the  Wilds 
certificate  had  been  deposited  in  the  Land 
Office,  It  was  withdrawn  therefrom  by  the 
owner  of  the  certificate,  or  by  some  person 
authorized  by  him  to  do  so.  Snider  v.  Meth- 
vin,  00  Tex.  499.  If  such  proof  should  be 
made  by  plaintiffs,  then  the  survey  made  by 
the  Wilds  certificate  must  be  held  to  have 
been  forfeited  under  the  act  of  November  29, 
1871,  and  plaintiffs  would  be  entitled  to  re- 
cover the  land  In  controversy." 

Appellant's  eleventh  assignment  of  error 
complains  of  the  action  of  the  court  in  re- 
fusing to  render  Judgment  in  his  favor  on 
the  issue  of  limitation  under  the  tliree,  five, 
and  ten  years'  statutes. 

The  court  found  that  appellant  had  failed 
to  establish  title  by  limitation  in  himself,  or 
through  those  under  whom  be  claims,  to  the 
land  in  controversy.  We  have  carefully  ex- 
amined, the  evidence  set  out  in  the  briefs  of 
the  parties  on  this  issue,  and,  while  it  is  con- 
flicting, we  find  that  there  was  testimony 
which  Justified  the  court's  conclusion.  The 
assignment   is  overruled. 

There  are  many  other  assignments  pre- 
sented by  appellant  in  his  brief,  all  of  which 
we    liave    carefully    considered,    and    have 


Digitized  by 


Google 


1170 


161  SOUTHWESTEHN  REFORTBB 


CTtZ. 


reached  the  conclusion  that  none  of  them 
point  out  error  which  requires  a  reversal  of 
the  trial  court's  judgment    The  Judgment  of 
the  court  below  Is  affirmed. 
Affirmed. 


GENERAL  ACCIDENT,  FIRE  &  LIFE  AS- 
SUR.  CORPORATION  v.  LACY  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Not.  2,  1912.     On  Motion  for  Re- 
hearing, Dec.  21,  1912.) 

1.  JUDOUENT  (i  163*)— Dei-ault  JCDOUENr— 
Pboceedino  to  Vacate  —  Merits  of  De- 
fense. 

The  conrt,  on  motion  to  open  a  defaolt 
judgment,  may  not  as  a  general  rule  pass  on 
the  merits  of  the  defense  in  support  of  the  mo- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  {  323 ;   Dec.  Dig.  {  163.*] 

2.  Judgment  ({  148*)— Default  Jcdoioert— 
VAOATIOn— Gboun  ds. 

A  defendant  who,  more  than  a  month  t>e- 
fore  the  end  of  the  term  'at  which  the  default 
judgment  was  taken,  filed  his  application  to  va- 
cate the  judgment,  and  pleaded  as  an  excuse 
for  the  default  a  compromise  and  settlement  of 
the  claim  sued  on  and  a  promise  by  plaintiff  to 
dismiss  the  action,  showed  a  reasonable  excuse 
for  defaulting  ond  a  meritorious  defense,  ne- 
cessitating the  vacating  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  269,  270,  272-201 ;  Dec.  Dig.  i 
143.*] 

3.  iNstrKANCB  (i  602*)— Failure  to  Pat  Loss 
— Damages— Attobket's  Fees. 

Acts  3l6t  Leg.  c.  108,  {  85,  making  an 
insurer,  failing  to  pay  a  loss  within  30  days 
after  demand,  liable  to  pay  the  loss  with  dam- 
ages and  attorney's  fees  for  the  collection  of 
the  loss,  requires  a  specific  allegation  in  the 
petition  of  demand  and  refusal  to  pay  within 
the  time  prescribed,  and  a  petition  merely  al- 
leging that,  though  often  requested,  insurer  has 
refused  to  pay  the  policy  or  any  part  thereof, 
is  not  sufficient  to  justify  the  recovery  of  the 
damages  and  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1498;   Dec.  Dig.  t  602.*] 

On  Motion  for  Rehearing. 

4.  Appeal  and  E^sbob  ({  835*)— Objections- 
Time  TO  Make. 

Under  Court  Rule  22  a42  S.  W.  xii),  pro- 
viding that  parties  will  be  expected  before  sub- 
mission to  see  tliat  the  transcript  of  the  rec- 
ord is  properly  prepared  and  inaccuracies  will 
not  be  admitted  after  submission  as  a  reason 
for  correcting  the  record  or  obtaining  a  rehear- 
ing, a  defendant  in  error  on  rehearing  may  not 
maintain  a  motion  to  amend  or  strike  out  the 
transcript  because  of  inaccuracies  therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3241-3246;  Dec.  Dig.  S 
835.*] 

5.  Judgment  (t  162*)  —  Vacating  Default 
Judgment  —  Mebitobious  Defense  —  Evi- 
dence. 

The  court  on  hearing  a  motion  to  open  a 
default  judgment  may  take  the  testimony  on 
the  merits  of  the  defense  interposed,  where  no 
objection  is  made  to  a  trial  of  the  issue  in 
that  way. 

[E<d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  K  319-322 ;   Dec.  Dig.  {  162.*} 


Error  from  Wood  County  Court;  B.  M. 
Smith,  Judge. 

Action  by  Hoirietta  Lacy  and  another 
against  the  General  Accident  Fire  k  Life 
Assurance  Corporation.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

O.  W.  Keeling,  of  Pittsburg,  and  Israel 
Dreeb«>,  of  Dallas,  for  plaintiff  In  error. 
Jones  &  Jones,  of  Mlneola  and  Wlnnsboro, 
for  defendants  in  oror. 

TALBOT,  J.  This  suit  was  filed  by  Hen- 
rietta Lacy,  joined  by  her  husband,  Jerry  Ls- 
cy,  on  the  Otb  day  of  September,  1910,  against 
the  General  Accident,  Fire  &  Life  Assurance 
Corporation,  Limited,  of  Perth,  Scotland,  in 
the  county  court  of  Wood  county,  Tex.,  up- 
on am  accident  Insurance  policy  alleged  to 
have  teen  issued  by  plaintiff  In  error,  to 
one  David  O.  Lacy,  the  son  of  the  plaintiffs 
in  the  said  suit  Citation  was  issued  to 
the  defendant  assurance  corporation  by  the 
clerk  of  the  county  conrt  of  Wood  county, 
directed  to  the  sheriff  of  Camp  county ;  plain- 
tiff having  alleged  that  defendant  corpora- 
tion bad  no  agent  in  Wood  county,  which 
said  citation  was  served  by  the  sheriff  of 
Camp  county,  Tex.,  and  his  return  showing 
that  he  served  the  citation,  but  not  showing 
service  of  a  certified  copy  of  plaintiffs'  peti- 
tion. The  defendant  did  not  appear  and 
plead,  nor  waive  or  accept  service.  On  the 
18th  day  of  January,  1911,  same  being  a  day 
of  the  January  term  of  said  court,  a  judg- 
ment was  rendered  by  default  in  favor  of 
plaintiffs  against  the  defendant,  for  ttie 
amount  sued  for,  to  wit  $400  principal,  $48 
penalty,  and  $100  attorney's  fees.  At  the 
same  term  of  the  court  at  which  said  judg- 
ment was  rendered  and  on  February  8,  1911, 
plaintiff  in  error  tiled  a  motion  to  vacate  and 
set  aside  said  judgment  which  was  by  the 
court  overruled.  On  February  23,  1911,  the 
defendant  in  error  filed  a  motion  Ut  have  the 
sheriff  of  Camp  county  amend  his  return  on 
the  citation  so  as  to  show  service  of  a  cer- 
tified copy  of  the  petition  upon  the  plaintiff 
in  error.  This  motion  was  by  the  court 
sustained  and  the  amendment  directed  to  be 
made.  Defendant  in  the  court  below,  being 
dissatisfied  with  the  rulings  of  that  court, 
has  brought  the  case  to  this  court  by  writ 
of  error. 

At  the  last  term  of  the  court  we  afllrmed 
the  judgment  of  the  lower  court  without  a 
written  opinion,  but,  upon  a  further  consid- 
eration of  the  case  on  motion  for  a  rehear- 
ing, have  concluded  the  judgment  should  be 
reversed  and  the  cause  remanded.  In  its 
motion  to  have  the  default  judgment  set 
aside  and  a  new  trial  awarded,  the  plaintiff 
in  error  pleaded  a  compromise  and  settle- 
ment of  the  claim  sued  on  for  the  sum  of 
$100  prior  to  the  roidltlon  of  said  judgment; 
that  said  sum  was  paid  to  defendant  in  er- 
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ror  in  full  satisfaction  and  discharge  of  any 
and  all  claims  defendant  in  error  had  l^ 
reason  of  the  policy  sued  on;  and  that  In 
consideration  thereof  defendant  in  error 
agreed  and  promised  to  dismiss  this  suit 
Attached  to  the  motion  to  have  the  Judgment 
by  default  vacated  and  set  aside  was  a  writ- 
ten release,  dated  December  19,  1910,  pur- 
porting to  tiave  been  signed  by  tlie  defendant 
in  error  and  witnessed  by  J.  O/  Lacy  and 
A.  M.  Lacy.  This  release  recites  the  receipt 
of  flOO  by  the  defendant  in  error  in  com- 
promise and  full  settlement  of  any  claim 
which  may  liave  arisen  by  reason  of  the 
policy  issued  to  David  Lacy  and  made  the 
basis  of  the  suit  There  is  no  statement  of 
facts  in  the  record;  but  the  Judgment  over- 
ruling the  motion  to  vacate  the  default  Judg- 
ment contains  the  following  recitation,  name- 
ly: "The  court  further  finds  that  the  pur- 
ported release  which  was  executed  by  Hen- 
rietta Lacy  is  null  and  void,  for  the  reason 
that  same  was  procured  by  the  defendant 
through  fraud  and  deceit,  and  the  court  fur- 
ther finds  that  there  was  no  consideration 
given  for  said  release."  This  Judgment  also 
recites  that  the  "court  after  bearing  all  of 
the  testimony  upon  said  motion,  is  of  the 
opinion  that  the  same  is  not  well  taken  and 
that  the  same  should  be  in  all  things  over- 
ruled." We  have  been  unable,  however,  to 
find  any  pleading  in  ttte  record  filed  by  tlie 
defendant  in  error  contesting  plaintiff  in  er- 
ror's motion  to  set  aside  the  Judgment  or 
otherwise  raising  an  issue  as  to  the  truth 
of  the  matters  set  up  in  said  motion. 

[1]  But  whether  any  such  pleading  was 
filed  or  not  we  think  the  court  in  bearing 
evidence,  if  any  was  heard,  in  opposition  to 
tlie  motion  and  in  determining  on  the  mo- 
tion to  vacate  the  default  Judgment  that  the 
compromise  and  release  pleaded  by  the  plain- 
tiff in  error  Iiad  been  effected  and  procured 
by  firand  and  deceit  and  therefore  such  com- 
promise and  release  were  null  and  void, 
erred.  That  the  compromise  and  release 
pleaded  by  the  plaintiff  in  error  in  its  sworn 
application  to  set  aside  the  default  present- 
ed a  defense  prima  f&.cie  meritorious  is  not 
and  cannot  be  denied,  and,  according  to  very 
high  and  doabtless  the  weight  of  authority, 
the  trial  court  In  the  hearing  of  the  ap- 
plication, was  not  authorized  to  inquire  into 
the  truth  of  the  defense  thus  asserted.  It 
is  said  that  when  the  application  Is  by  mo- 
tion, and  the  applicant  shows  a  reasonable 
excuse  for  having  made  default,  and  also 
shows  by  aflldavit  tliat  he  lias  a  meritorious 
defense  to  the  plaintiff's  claim,  the  court 
must  pass  on  the  question  of  setting  aside 
the  defanit  on  the  showing  thus  made.  It 
cannot  take  testimony  as  to  the  truth  of  the 
facts  of  defense.  To  permit  the  taking  of  tes- 
timony as  to  the  matters  set  out  in  the  affida- 
vit and  a  determination  of  the  issue  thus  rais- 
ed would,  in  effect  be  to  try  the  defense  be- 
fore the  court  had  determined,  by  setting  aside 
the  default,  that  the  defendant  should  be  heard 


to  make  a  defense.  The  following  are  some 
of  the  cases  so  holding:  Worth  v.  Wetmoie, 
87  Iowa,  62,  54  N.  W.  66;  Joems  v.  La  Nlo- 
ca,  76  Iowa,  709,  38  N.  W.  129;  Pratt  v. 
EeUs,  28  Ala.  390;  Francis  v.  Cox,  33  Cal. 
323;  Grader  v.  Weir,  45  Oal.  53;  Douglass 
V.  Todd,  96  Cal.  656,  81  Pac.  623.  81  Am.  St 
Sep.  247;  Buck  v.  Havens,  40  Ind.  221. 

[2]  The  record  shows  that  the  plaintiff  in 
error,  more  than  a  month  before  the  expira- 
tion of  the  term  of  court  at  which  the  Judg- 
ment by  default  in  this  case  was  taken,  filed 
its  application  to  open  and  set  aside  said 
Judgment,  and  pleaded,  as  an  excuse  for 
making  default,  a  compromise  and  settle- 
ment of  the  claim  sued  on  and  a  promise 
on  the  part  of  the  defendant  in  error  to 
dismiss  this  case.  This  was  a  reasonable  ex- 
cuse for  not  appearing  and  answering  the 
suit,  and,  together  with  allegations  of  com- 
promise and  settlement,  showed  good'  grounds 
for  vacating  the  Judgment  23  Cyc.  p.  920, 
and  cases  cited  in  note. 

[S]  We  are  further  of  the  opinion  that  the 
pleadings  were  insufficient  to  authorize  a 
recovery  for  the  penalty  and  attorney's  fees; 
provided  for  in  chapter  108,  Acts  of  the 
Thirty-First  Legislature.  This  statute,  sec- 
tion 35,  provides  that  in  all  cases  where  a 
loss  occurs  and  the  life  or  accident  insur- 
ance company  liable  therefor  shall  fail  to 
pay  the  same  within  30  days  after  demand 
therefor,  such  company  shall  be  liable  to  pay 
the  holder  of  such  policy,  in  addition  to  the 
amount  of  the  loss,  12  per  cent  damages  on 
tbe  amount  of  such  loss,  together  with  rea- 
sonable attorney's  fees  for  the  prosecution 
and  collection  of  such  loss.  There  is  no 
specific  allegation  of  demand  and  failure  on 
the  part  of  the  plaintiff  in  error  in  this  case 
to  pay  within  30  days  after  such  demand, 
found  in  the  petition.  Such  an  allegation 
was,  we  think,  essential  to  a  recovery  of 
the  damages  and  attorney's  fees  allowed  in 
tbe  Judgment  The  general  allegation  "that, 
although  often  requested,  the'  defendant  has 
wholly  refused  and  failed  to  pay  said  policy 
or  any  part  thereof,"  is  not  in  our  opinion 
sufficient  Neither  can  the  filing  of  the  suit 
be  regarded  as  the  demand  intended  by  the 
statute  in  question.  This  statute  is  penal  in 
its  nature  and  must  be  strictly  construed. 
It  requires,  we  think,  a  specific  allegation  of 
demand  and  refusal  to  pay  within  the  time 
prescribed,  and  the  petition  of  defendant 
In  error,  not  containing  such  an  allegation, 
was  obnoxious,  it  would  seem,  to  a  general 
demurrer,  and  therefore  not  sufficient  to  sup- 
port the  Judgment  for  the  damages  and  at- 
torney's fees  awarded.  That  the  specific  al- 
legation referred  to  most  be  made  seems 
clearly  inferable  from  the  following  deci- 
sions: Northwestern  Life  Assur.  Co.  v. 
Sturdivant  24  Tex.  Civ.  App.  331,  59  S.  W. 
61;  Mutual  Life  Ins.  Co.  v.  Ford,  103  Tex. 
522,  131  S.  W.  406;  Security  Co.  v.  RaUum, 
32  Tex.  Civ.  App.  134,  73  S.  W.  554;  Penn 
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Mutual  Life  Ins.  Co.  ▼.  Maner,  101  Tex.  663, 
109  S.  W.  1084. 

In  view  of  anottaer  trial,  It  Is  proper  to 
call  attention  to  the  condition  of  the  policy 
sued  on,  as  shown  by  the  record  sent  to  this 
court  It  appears  that  the  policy  was  made 
an  exhibit  to  and  a  part  of  the  plaintiff's 
petition  in  the  court  below,  and,  as  copied 
into  the  transcript,  bears  date  June  16,  1909, 
and  recites  that  the  deceased,  David  Lacy,  is 
insured  "from  12  o'clock  noon,  eastern  stand- 
ard time,  of  the  day  this  contract  Is  dated, 
until  12  o'clock  noon,  standard  time,  of  the 
first  day  of  July  1907,"  etc.  ThVB,  upon  the 
face  of  the  policy  it  appears  that  the  de- 
ceased was  insured  for  a  period  of  time  ante- 
dating the  issuance  of  the  policy.  The  pol- 
icy may  be  Incorrectly  copied  Into  the  tran- 
script, or  either  the  date  of  the  policy  or  the 
period  of  time  intended  to  be  covered  by  the 
Insurance  was  inaccurately  stated,  in  draw- 
ing the  policy.  If  an  error  In  writing  the 
policy  was  made,  appropriate  allegations  in 
regard  thereto  should  be  made  by  an  amend- 
ment of  the  pleadings. 

•  The  motion  of  the  plaintiff  in  error  for  a 
rehearing  is  granted,  and  for  the  reason  in- 
dicated the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[4]  The  motion  of  the  defendant  in  error 
to  strike  out  the  transcript  in  this  case, 
because  of  Inaccuracies  therein,  or  to  make 
a  certified  copy  of  their  contest  of  the  plain- 
tiff in  error's  motion  filed  in  the  county  to 
set  aside  the  judgment  by  default  taken  in 
that  court,  a  part  of  the  record  in  this  court, 
cannot  preraU.  Rule  22  (142  S.  W.  zii),  re- 
lating to  the  preparation  of  cases  for  sub- 
mission in  this  court,  as  recently  amended 
by  the  Supreme  Court,  provides:  "All  par- 
ties will  be  expected,  before  submission,  to 
see  that  the  transcript  of  the  record  is  prop- 
erly prepared,  and  the  mere  failure  to  ob- 
serve omissions  or  Inaccuracies  therein  will 
not  be  admitted,  after  submission,  as  a  rea- 
son for  correcting  the  record  or  obtaining  a 
rehearing."  Under  this  rule  the  motion  to 
amend  or  strike  out  the  transcript  comes  too 
late  and  must  be  overruled. 

[6]  In  their  motion  for  a  rehearing  the 
defendants  in  error  contend  that  we  erred 
in  holding  that  the  trial  court  should  not 
have  heard  evidence  In  5pposltion  to  the 
plaintiff  in  error's  motion  to  vacate  the  de- 
fault judgment  appealed  from  and  determine 
ed  therefrom  that  the  compromise  and  re- 
lease set  up  in  said  motion  had  been  effect- 
ed and  procured  by  fraud  and  deceit  This 
contention  is  predicated,  not  upon  the  ground 
that  we  did  not  correctly  state  the  general 
rule  of  law  upon  the  subject  but  upon  the 
proposition  that  the  record  fails  to  disclose 
any  objection  on  the  part  of  the  plaintiff  in 
error  to  a  trial  of  this  issue  in  that  way.  In 
support  of  their  proposition,   defendants  in 


error  cite  the  cases  of  Sugg  v.  Thornton,  73 
Tex.  666,  9  S.  W.  145,  and  Padflc  Mutual 
Ufe  Ins.  Co.  v.  Williams  et  al.,  79  Tex.  633, 
15  S.  W.  478.  These  cases  were  not  called 
to  our  attention  before  the  written  opinion 
heretofore  filed  In  the  case  was  handed 
down,  and  they  were  overlooked.  The  cases 
cited  sustain  the  position  now  assumed  by 
counsel  for  the  defendant  in  error;  but  for 
the  other  reasons  given  in  our  opinion,  the 
cause  must  stand  reversed  and  remanded 
for  a  new  trial.  As  stated  in  our  original 
written  opinion,  the  pleadings  of  the  plain- 
tiffs below  were  insufficient  to  authorize  the 
judgment  by  default  for  the  penalty  and  at- 
torney's fees  therein  awarded;  nor  were  the 
pleadings,  as  they  appear  from  the  transcript 
sent  to  this  court  sufflclent  to  authorize  and 
support  the  judgment  for  the  amount  of  the 
policy  sued  on.  This  condition  of  the  plead- 
ings, as  the  case  was  being  reversed  on  oth- 
er grounds,  was  simply  referred  to  in  our 
original  opinion  with  the  suggestion  that  the 
difficulty  disclosed  by  the  policy  which  was 
attached  to  and  made  a  part  of  the  plain- 
tiffs' petition  might  be  and  should  be  cor- 
rected by  an  amendment  on  another  triaL 
The  motion  for  a  rehearing  is  overruled. 


FT.  WORTH  ft  D.  C.  RT.  CO.  r.  WESTERN 
STOCKYARDS  CO.  et  al 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Not.  16,  1912.    Rehearing  Denied 

Dec.  7,  1912.) 

1.  PuBLio  Lands  (|  172*)— Gbaht  of  Right 
of   Wat — Constbuction. 

The  grant  of  a  riRbt  of  way  200  feet  in 
width  to  the  Ft.  Worth  &  Denver  aty  Rail- 
way Company  by  special  act  of  the  Legisla- 
ture in  1873  (chapter  208)  was  a  grant  effec- 
tive in  praisenti  and  subseqnent  grantees  locat- 
ed their  certificates,  and  their  assigns  took, 
subject  to  such  legielative  grant 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,   Cent   Dig.   U   523-543;    Dec   Dig.   % 

2.  Public  Lands  (|  172*)— Gbaht  of  Riqht 
OP  Wat— Revocation. 

Where  a  grant  of  land  to  a  railroad  for 
right  of  way  rested  upon  a  condition  subse- 
quent failure  to  perform  such  condition  did 
not  operate  to  revoke  the  grant,  but  merely 
authorized  the  state  to  forfeit  it  by  jndici^ 
proceedings  or  legislative  act 

[Bd.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  U  523-543;  Dec  Dig.  | 
172.»] 

3.  Public  Lands  (S  172*)— Gbant  of  Right 
OF  Way  —  ACCEPTANCE  OF  Deed— Estop- 
pel. 

The  fact  that  a  railroad,  after  receiving 
from  the  state  a  grant  of  land  20O  feet  in 
width,  accepted  a  deed  from  a  sabeeqnent  set- 
tler to  a  strip  of  such  grant  1(X)  feet  wide,  did 
not  estop  it  from  suing  for  the  full  200  feet 

[Ed.  Note.— For  other  cases,  see  Public 
I^nds,  Cent  Dig.  f|  523-543;  Dec  Dig.  S 
172.»] 

4.  Public  Lands  (|  172*)— Aoceptanc*  of 
Deed— Railboad  (Jbant. 

Where  a  railroad  to  which  the  Legislature 
bad  granted  a  strip  of  land  contracted  with  the 
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party  claiming  title  to  one-half  the  strip  from 
a  Bubsequent  settler,  relative  to  the  building  of 
stockyards  upon  such  half,  and  such  contract 
described  the  land  belonging  to  the  railroad 
company  by  a  blue  print  and  map  which  did 
not  include  snch  half,  such  contract,  being  an 
unequivocal  admission  that  its  claim  of  right 
of  way  did  not  include  this  part,  estopped  it 
from  thereafter  claiming  same,  especially  where 
it  appeared  that  the  other  contracting  party 
and  his  assigns  had  incurred  great  expense  in 
purchasing  adjacent  property  and  constructing 
valuable  improvcment«. 

[Ed.  Note.— For  other  cases,  Bee  Public 
Idinds,  Cent.  Dig.  i§  523-543;  Dec  Dig.  | 
172.*] 

Ok  Adtebbe  Possession  (t  41*)— AcQuisinon 

OP  TlTLB— Railboad  Gbant. 

Where  a  person  and  his  assigns  claiming 
title  under  a  settler  held  adverse  possession 
for  16  years  of  100  feet  of  the  200  feet  of  land 
granted  to  a  railroad  for  a  right  of  way,  they 
acquired  title  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  184-206;  Dec.  Dig. 
|41.»1 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  the  Ft  Worth  &  Denver  City 
Railway  Company  against  the  Western  Stock- 
yards Company  and  others.  From  a  Judg- 
ment for  defendants  on  a  directed  verdict, 
plaintiff  appeals.    Affirmed. 

Turner  &  Wharton,  of  Amarillo,  and 
SpoontB,  Thompson  &  Barwise,  of  Ft  Worth, 
for  appellant  Madden,  Tnilove  &  Klm- 
brough,  and  F.  M.  Rybum,  all  of  Amarillo, 
for  appellees. 

HALIi,  3.  This  salt  was  instituted  by  ap- 
pellant railway  company  against  the  West- 
ern Stockyards  Company  and  the  Panhandle 
Packing  Company  to  recover  a  strip  of  land 
50  feet  in  width,  being  a  portion  of  section 
137,  block  2,  A.  B.  &  M.  surveys.  Potter  coun- 
ty, Tex.  The  strip  of  land  Id  question,  begin- 
ning 1,400  feet  west  of  the  eastern  boundary 
line  of  said  section  at  a  point  50  feet  north 
of  the  center  of  plaintiff's  main  track  for  the 
southeast  comer,  thence  north  50  feet  for 
the  northeast  comer,  and  said  strip  50  feet 
in  width  extending  In  a  westerly  direction 
parallel  wih  plaintUTs  main  track  to  a  point 
2,066  feet  east  of  the  west  boundary  line  of 
said  section.  The  petition  is  In  the  usual 
form  of  tretq;>asB  to  try  title,  and  contains  a 
second  count,  pleading  plaintiff's  title  In  de- 
tail. The  substance  of  the  second  count  is 
that  plaintiff  acquired  the  strip  of  land  In 
question  by  virtue  of  its  charter  granted  by 
special  act  of  the  Legislature  in  1873  (Laws 
1873,  c.  206),  section  8  of  said  act  being  as 
follows:  "That  the  right  of  way  to  be  to  the 
extent  of  200  feet  wide  is  hereby  granted  to 
said  railway  company  through  the  public 
lands  of  the  state  of  Texas  and  also  the  right 
to  take  and  use  in  the  construction  of  said 
road  any  timber  or  other  material  used  in  the 
construction  of  railways  found  lying  upon 
any  part  of  the  public  lands  of  this  state." 
The  charter  authorized  the  road  to  be  con- 


structed from  a  point  at  or  near  Ft  Worth, 
Tex.,  beginning  at  a  Junction  with  the  Texas 
&  Pacific  Railway,  and  continuing  In  a  north- 
westerly direction  to  the  western  boundary 
line  of  the  state  of  Texas,  in  the  direction 
of  the  city  of  Denver,  Colo.;  that  plaintiff 
began  the  actual  work  of  locating  said  line 
of  road  within  one  year  after  the  date  of  Its 
charter,  and  continued  in  accordance  with 
the  requirements  of  the  law  until  the  line 
was  constructed,  equipped,  and  in  operation, 
which  was  in  the  month  of  April,  1888;  that 
the  road  was  constructed  across  the  section 
In  question  in  the  year  1887;  that  at  the  time 
of  the  granting  of  its  charter  and  until  July 
20, 1875,  said  land  was  knovni  as  section  137, 
and  was  vacant,  unappropriated  public  do- 
main, having  been  surveyed,  located,  and  pat- 
ented after  July,  1875;  that,  by  reason  of 
the  construction  of  its  road,  it  became  enti- 
tled to  a  strip  of  land  200  feet  in  width 
across  said  section;  that  the  land  in  contro- 
versy is  a  part  of  the  town  of  Amkrillo, 
which  town  has  since  the  construction  of 
plaintiff's  road  become  a  large  and  Important 
shipping  iMlnt  having  about  10,000  popula- 
tion, with  two  other  lines  of  railway  inter- 
secting plaintiff's  line  at  said  point,  and  it 
has  become  necessary  for  plaintiff  to  nae  and 
occupy  the  whole  of  said  strip  of  land  200 
feet  In  width  across  said  section  for  tracks, 
switches,  and  other  facilities  for  the  proper 
operation  and  management  of  Its  said  line  of 
road.  The  petition  further  sets  out  the  his- 
tory and  origin  and  establishment  of  Western 
Stockyards  Company,  and  alleges  that  said 
company  constructed  certain  stock  pens  and 
stockyards  on  plaintiff's  line  of  road  north 
of  Its  main  track,  and  was  occupying  the 
land  In  controversy,  except  that  portion  of 
It  which  had  been  conveyed  by  said  Stock- 
yards Company  to  the  Panhandle  Packing 
Company,  a  second  corporation.  Some  of 
the  questions  presented  for  our  considera- 
tion by  this  appeal  have  been  considered  by 
us  in  disposing  of  the  case  of  Ft  Worth  & 
Denver  City  Railway  Co.  v.  Southern  Kan- 
sas Railway  Co.  et  al.,  151  S.  W.  850,  by 
our  opinion,  dated  November  2,  1912,  and 
not  yet  officially  reported.  We  see  no  rea- 
son for  holding  other  than  we  did  in  that 
case  that  the  language  of  the  grant,  whoi 
construed  in  connection  with  the  presump- 
tion that  the  track  would  be  built  in  the  cen- 
ter of  the  right  of  way  as  granted,  suffldoit- 
ly  designates  the  property  granted. 

[1]  We  also  held  In  said  case  that  the 
grant  was  effective  in  preesenti,  nor  do  we 
see  any  reason  for  changing  our  opinion  upon 
that  Issue.  In  the  case  of  St  J.  4b  D.  C.  R. 
R.  Go.  T.  Baldwin,  103  U.  S.  426,  26  L.  Ed. 
578,  there  was  a  grant  to  the  appellant  raU- 
way  company,  the  sixth  section  of  which  Is 
as  follows:  "And  be  it  further  enacted  that 
the  right  of  way  through  the  public  lands  be 
and  the  same  Is  hereby  granted  to  said  St 
Joseph  &  Denver  City  Railway  Company,  Its 
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successors  and  assigns,  for  tbe  construction 
of  a  railroad  as  proposed  and  the  right  ia 
hereby  given  to  said  corporation  to  take  from 
the  public  lands  adjacent  to  the  line  of  said 
road,  material  for  the  construction  thereof. 
Said  way  is  granted  to  said  railroad  to  the 
extent  to  100  feet  in  width  on  each  side  of 
said  road,  where  it  may  pass  through  the 
public  domain,"  etc.  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  stated 
that  the  act  of  Congress  in  question  made 
two  distinct  grants,  one  of  which  was  of  a 
right  of  way  directly  to  the  company  itself, 
and  uses  this  language:  "But  the  grant  of 
the  right  of  way  by  the  sixth  section  con- 
tains no  reservations  or  exceptions.  It  is  a 
present,  absolute  grant,  subject  to  no  con- 
ditions except  those  necessarily  Implied,  such 
as  that  the  road  shall  be  constructed  and 
used  for  the  purposes  designated,  nor  is  there 
anything  in  tbe  policy  of  the  government 
with  respect  to  the  public  lands  which  would 
call  for  any  qualification  of  the  terms. 
Those  lands  would  not  be  the  less  valuable 
for  settlement  by  a  road  running  through 
them.  On  the  contrary,  their  value  would  be 
greatly  enhanced  thereby.  The  right  of  way 
for  the  whole  distance  of  the  proposed  route 
was  a  very  important  part  of  the  aid  given. 
If  the  company  could  be  compelled  to  pur- 
chase its  way  over  any  section  that  might 
be  occupied  in  advance  of  its  location,  very 
serious  obstacles  would  be  often  Imposed  to 
the  progress  of  the  road.  For  any  loss  of 
lands  by  settlement  or  reservation,  other 
lands  are  given,  but  for  the  loss  of  the  right 
of  way  by  these  means  no  compensation  is 
provided,  or  could  any  be  given  by  the  sub-, 
stitutlon  of  another  route.  The  uncertainty  as 
to  tbe  ultimate  location  of  the  line  of  road 
is  recognized  throughout  the  act,  and,  where 
any  qoallflcation  is  intended  in  the  opera- 
tion of  the  grant  of  lands  from  this  drcnnr- 
stance.  It  is  designated.  Had  a  similar  quali- 
fication npon  the  absolute  grant  of  the  right 
of  way  been  intended,  it  can  hardly  be  doubt- 
ed that  It  would  have  been  expressed.  The 
fact  that  none  is  expressed  Is  conclusive  that 
none  exists.  We  see  no  reason  therefore  for 
not  giving  to  the  words  of  present  grant 
with  respect  to  the  right  of  way  tbe  same 
construction  which  we  should  be  compelled 
to  give  according  to  our  repeated  decisions, 
to  the  grant  of  lands,  had  no  limitation  been 
expressed.  We  are  of  the  opinion,  therefore, 
that  all  persons  acquiring  any  portion  of  the 
public  lands  after  the  passage  of  the  act  in 
question  took  the  same  subject  to  the  right 
of  way  conferred  by  It  for  the  proposed 
road."  In  this  case  the  act  of  Congress  re- 
served In  that  part  of  the  special  charter 
granting  lands  to  the  state  of  Kansas  for 
the  benefit  of  said  road  all  lands  that  had 
been  previously  granted  or  which  had  been 
appropriated  by  pre-emption  or  homestead  set- 
tlement, and  the  facts  show  that  at  the  time 
of  said  grant  the  route  of  the  road  had  not 
been  fixed. 


There  is  in  the  instant  case  an  agreed 
statement  of  facts,  a  part  of  which  is  as  fol- 
lows: "That  at  the  time  said  act  was  passed 
(May  26,  1873)  all  that  portion  of  Northwest- 
ern Texas,  within  100  miles  of  the  land  in 
controversy,  and  over  which  said  corpora- 
tion's line  of  railroad  and  telegraph  lines 
were  subsequently  located  and  constructed, 
was  uninhabited  and  a  large  portion  thereof 
(all  that  portion  being  on  what  is  called 
'Staked  Plains,'  including  where  the  land  in 
controversy  is  located)  was  rarely  visited  or 
seen  by  man  or  beast,  except  that  after  the 
spring  rain  and  green  grass  would  come,  usu- 
ally in  May  or  June,  the  buffalo  and  wild 
horse  would  roam  there  in  large  numbers  to 
graze  during  the  remainder  of  the  spring  and 
summer  seasons,  and  bands  of  Indians  would 
come  and  roam  fro^  their  reservations  to 
hunt  This  condition  of  affairs  in  said  terri- 
tory continued  for  a  year  or  more  after  said 
act  was  passed,  so  that  during  said  time  the 
land  in  controversy  and  a  very  large  portion 
of  Northwestern  Texas  over  which  said  line 
of  railroad  has  been  subsequently  located 
was  what  is  known  as  'frontier,'  and  subject 
to  Incursions,  and  depredations  by  hostile 
bands  of  Indians,  such  as  history  shows  to 
have  been  the  conditions  in  far  out  frontier 
counties,  rendering  an  undertaking  of  a  sur- 
vey and  location  of  said  line  at  said  time 
correspondingly  dangerous  to  life  and  proper- 
ty as  well  as  expensive."  We  presume  that 
the  above  facts  are  shown  In  order  to  excuse 
appellant's  failure  to  comply  with  the  fif- 
teenth section  of  the  special  act,  requiring 
appellant  to  file  with  the  Commissioner  of 
the  General  Land  Office  within  six  months 
after  the  organisation  of  the  company  plans 
and  maps,  showing  the  line  upon  which  it  In- 
tended to  construct  Its  road.  These  facts 
are  rmnecessary  in  our  opinion,  because  the 
grant  took  effect  in  priesenti.  The  case  of 
Railway  Co.  v.  Baldwin,  supra,  is  only  one  of 
many  cases  decided  by  the  Supreme  Court  of 
the  United  States,  construing  similar  grants 
to  railroads  of  a  right  of  way  across  public 
lands,  among  which  we  cite  D.  &  R.  O.  By. 
Co.  V.  Ailing,  99  U.  S.  475,  25  L.  Ed.  443,  In 
which  It  is  said:  "We  do  not  doubt  that  the 
Intention  of  Congress  was  to  grant  to  tne 
company  a  present  beneficial  easement  in  the 
particular  way  over  wbi<A  the  designated 
routes  lay,  capable,  however,  of  enjoyment 
only  when  the  way  granted  was  actually  lo- 
cated, and  in  good  faith  appropriated  for  the 
purposes  contemplated  by  tiie  charter  of  the 
company  and  the  act  of  Congress.  When 
such  location  and  appropriation  took  place, 
the  title,  which  was  previously  imperfect,  ac- 
quired precision,  and  by  relation  took  effect 
as  of  the  date  of  the  grant  The  settled  doc- 
trine of  this  court  would  seem  to  Justify  that 
conclusion."  Tbe  grant  to  the  Denver  &  Bio 
Grande  Railway  Company  was  almost  identi- 
cal with  the  language  of  the  grant  in  this 
case.  In  construing  the  act  of  March  13. 
1875,  In  Noble  r.  U.  B.  L.  By.  Co.,  147  U.  S. 
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leS,  18  Sup.  Ct  271,  87  li.  Ed.  123,  it  Is  said: 
"The  Umds  over  which  the  right  of  way  was 
granted  were  public  lands,  subject  to  the  op- 
eration of  the  statute,  and  the  question 
whether  the  plaintiff  was  entitled  to  the 
benefit  of  the  grant  was  one  which  it  was 
competent  for  the  Secretary  of  the  Interior 
to  decide,  and,  when  decided  and  his  approv- 
al was  noted  upon  the  plots,  the  first  section 
of  the  act  vested  the  right  of  way  in  the  rail- 
way company.  The  language  of  that  section 
Is  'that  the  right  of  way  over  the  public 
lands  of  the  United  States  is  hereby  granted 
to  any  railroad  company  duly  organized  un- 
der the  laws  of  any  state  or  territory,'  etc. 
The  uniform  rule  of  this  court  has  been  that 
such  an  act  was  a  grant  In  prsesenti  of  lands 
to  be  thereafter  identified.  The  raUroad 
company  became  at  once  vested  with  a  right 
of  property  in  these  lands  of  which  they  can 
only  be  deprived  by  a  proceeding  taken  di- 
rectly for  that  purpose.  If  it  were  made  to 
appear  that  the  right  of  way  had  been  ob- 
.  tained  by  fraud,  a  bill  would  doubtless  lie  by 
the  United  States  for  the  cancellation  and 
annulment  of  an  approval  thus  obtained." 
In  M.,  K.  &  T.  By.  Oo.  v.  Cook,  183  U.  S. 
495, 16  Sup.  Ct  1095, 41 1/.  Ed.  489,  the  grant 
was  as  follows:  "That  the  right  of  way 
through  the  public  lands  be  and  the  same  is 
hereby  granted  to  said  Pacific  Railway  Com- 
pany, Southern  Branch,  its  successors,  and 
assists,  for  the  construction  of  a  railroad  as 
proposed.  Said  way  is  granted  to  said  rail- 
road to  the  extent  of  100  feet  in  width  on 
each  side  of  said  road  where  it  may  pass 
through  the  public  domain,"  etc.  In  constru- 
ing said  section,  the  court  said:  "The  same 
conclusion  necessarily  followed  In  respect  to 
the  light  of  way.  The  grant  of  the  lands 
and  the  grant  of  the  right  of  way  were  alike 
grants  is  pnesenti,  and  stood  on  the  same 
footing  so  that  before  the  definite  location  all 
persons  acquiring  any  portion  of  the  public 
lands  after  the  passage  of  the  act  took  the 
same  subject  to  the  right  of  way  for  the  pro- 
posed road.  The  easement  and  the  lands 
were  afloat  until  by  definite  location  preci- 
sion was  given  to  the  grant  and  they  became 
permanently  fixed."  These  and  other  de- 
cisions to  the  same  effect  seem  to  us  to  be 
conclusive,  and,  if  we  are  correct  in  this,  the 
original  grantee,  Adams,  Beatty  &  Moulton, 
located  their  certificate  subject  to  the  provi- 
sions of  this  special  charter,  and  their  as- 
signee, F.  W.  Levings,  took  no  greater  right, 
but  acquired  the  land  subject  to  the  same 
burden,  and  conveyed  no  greater  right  than 
he  had  to  H.  B.  Sanborn,  who  on  the  29th 
day  of  June,  1906,  conveyed  the  land  to  ap- 
pellee Stockyards  Company.  We  think  we 
are  sustained  in  our  conclusions  by  Olive  v. 
Sabine  &  B.  T.  By.  Oo.,  11  Ter.  Civ.  App.  208, 
33  S.  W.  139;  Texas  Central  By.  Co.  v.  Bow- 
man, 97  Tex.  417,  79  S.  W.  205;  McLucas  v. 
St  X,  etc.,  By.,  67  Neb.  608,  93  N.  W.  928, 
97  N.  W.  312,  2  Ann.  Cas.  715;  ChurchUl  v. 
Choctaw  By.,  4  OkL  462,  46  Pac.  508;  Flint, 


etc.,  P.  M.  By.  v.  Gordon,  41  Mich.  429.  2  N. 
W.  648,  and  other  cases  cited  therein. 

[2]  We  believe  the  weight  of  authority  to 
be  that,  if  the  grant  rests  upon  a  condition 
such  as  that  contained  in  section  15  of  ap- 
pellant's charter,  it  is  a'  condition  subsequent, 
and  tliat  the  failure  to  perform  a  condition 
subsequent  does  not  operate  as  a  revoca- 
tion of  the  grant,  but  merely  authorizes  the 
state  to  take  advantage  of  it  and  forfeit 
it  by  Judicial  proceedings  or  by  some  posi- 
tive act  of  the  Iieglslature,  resuming  title  to 
the  land.  Utah,  etc.,  B.  B.  Oo.  v.  Railroad 
Co.  (C.  C.)  110  Fed.  879;  San  Pedro  v.  S.  P. 
By.  Co.,  101  Cal.  333,  35  Pac.  993 ;  C.  P.  By. 
Co.  V.  Dyer,  1  Sawy.  641,  Fed.  Cas.  No.  2,552; 
32  Cyc.  989  (111.);  26  Am.  &  Eng.  Encya  of 
li.  436  et  seq. 

[S]  Appellant's  third  assignment  of  error 
raises  the  question  as  to  whether  or  not  its 
acceptance  of  a  deed  from  H.  B.  Sanborn  in 
1893,  conveying  to  it  a  strip  of  land  100  feet 
wide  out  of  section  137,  creates  an  estoppel 
against  its  right  to  maintain  this  suit  for 
the  full  200  feet  in  width  under  its  grant 
from  the  state.  The  case  of  Bybee  v.  O.  & 
C.  Bailway  Co.,  139  U.  S.  663,  11  Sup.  Ct 
641,  35  L.  Ed.  305,  is  in  point,  and  seems  to 
us  to  be  conclusive  of  this  issue.  There 
the  grant  to  the  railway  company  was  for 
alternate  sections  to  the  amount  of  20  sec- 
tiohs  per  mile,  but  it  also  gave  a  right  of 
way  through  public  lands  to  the  extent  of 
100  feet  in  vridtb  on  each  side  of  the  road. 
The  date  of  this  grant  was  July  25, 1866,  and 
its  line  of  road  was  not  completed  until 
July  1,  1880.  In  the  interim,  the  plaintiff, 
Bybee,  under  the  act  of  Congress  July  26, 
1866,  settled  on  the  land  over  which  the 
right  of  way  in  controversy  was  afterwards 
claimed,  and  acquired  a  legal  iilaim  under 
said  act,  the  date  of  his  occupation  being 
1879,  and  before  the  railroad  con^Miny  had 
located  its  right  of  way  across  his  particu- 
lar section  or  In  any  manner  indicated  an 
intention  to  build  across  it.  When  in  the 
construction  of  the  road  his  land  was  reach- 
ed, the  railway  company  paid  him  $250  for 
right  of  way  across  it,  and  agreed  that  the 
road  should  not  damage  any  of  the  ditches 
belonging  to  plaintiff  on  said  land.  After 
the  construction  of  the  road,  Bybee  filed  suit 
to  recover  damages  because  of  alleged  in- 
juries to  one  of  bis  ditches,  and  the  court 
held  that  the  company  was  not  only  not  es- 
topped by  taking  the  deed  from  Bybee,  but 
that  it  obtained  nothing  by  reason  of  such 
deed  because  It  already  had  superior  title 
to  its  right  of  way,  and  in  disposing  of  the 
issue  used  this  language:  "With  regard  to 
the  question  of  estoppel  the  complainant  al- 
leges that  the  defendant  went  into  posses- 
sion of  that  portion  of  the  plaintiff's  ditch 
across  which  its  road  was  constructed,  un- 
der a  deed  from  plaintiff  and  liis  tenant  In 
common  for  a  consideration  of  |250  paid, 
and  assented  to  the  condition  therein  con- 
tained against  impairing  or  destroying  said 
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ditch,  fbe  only  right  conveyed  being  a-  li- 
cense 'to  enter  on  said  ditch  and  construct 
and  operate  its  road  oyer  the  same'  upon  such 
condition.  The  contention  of  the  plaintiff  is 
that  in  receiving  this  deed  and  entering  in- 
to possession  the  relation  of  landlord  and 
tenant  was  created  between  them,  and  not 
that  of  vendor  and  vendee,  so  far  as  the 
doctrine  of  estoppel  is  concerned.  But  as 
the  deed  was  the  conveyance  of  a  perpet- 
ual right  for  a  solid  consideration  therein 
expressed,  and  there  was  no  covenant  for  the 
payment  of  any  rent,  nor  for  redelivery  of 
possession,  we  think  it  should  be  regarded 
as  creating  the  relation  of  grantor  and  gran- 
tee between  the  parties  thereto.  We  have 
already  found  that  the  title  of  the  company 
to  Its  right  of  way  upon  the  location  of  its 
route  related  back  to  the  date  of  the  act, 
and  hence,  when  it  took  possession  of  the 
land  in  question,  plaintiff  had  no  title  there- 
to which  he  could  set  up  against  the  com- 
pany. Had  the  defendant  not  accepted  the 
deed  from  the  plaintiff,  it  might,  under  our 
ruling  upon  the  first  point,  have  treated  him 
as  a  trespasser.  Th^  real  question  then  is 
whether  the  defendant  is  placed  in  a  worse 
position  by  having  accepted  the  deed  from 
a  party  who  had  no  title  to  the  premises  he 
assumed  to  convey;  the  defendant  having 
taken  the  conveyance  under  a  mistaken  view 
of  the  law  applicable  to  the  case.  It  is  con- 
ceded that  as  a  general  principle  the  gran- 
tee in  deed  of  conveyance  is  not  estopped  to 
deny  the  title  of  his  grantor,  and,  unless  this 
case  be  an  exception  to  this  rule,  it  wiU 
necessitate  an  affirmance  of  this  judgment 
The  rule  was  ilrst  applied  by  this  court  in 
the  case  of  Blight  v.  Rochester,  20  U.  S. 
(7  Wheat)  535,  5  L.  Bfl.  516,  in  favor  of  the 
grantee,  who  was  permitted  to  show  that  the 
person  from*  whom  he  derived  title  was  an 
alien,  and,  under  the  laws  then  existing, 
incapable  of  transmitting  by  inheritance  the 
title  to  lands  in  this  country.  In  Merryman 
V.  Bourne,  76  IT.  S.  (9  Wall.)  595,  19  L.  Ed. 
683,  it  was  stated  that  the  vendee  'holds 
adversely  to  all  the  world,  and  has  the  same 
right  to  deny  the  title  of  his  vendor  as  the 
title  of  any  other  party,'  and  in  Robertson 
V.  Pickrell,  109  U.  S.  608  [3  Sup.  Ct  407. 
27  li.  Ed.  1049],  it  was  held  in  an  elabo- 
rate opinion  by  Mr.  Justice  Field  that  de- 
fendants, who  held  under  a  deed  of  a  life 
estate,  were  not  estopped  from  setting  up  a 
.superior  title.  Oases  in  the  state  courts  to 
the  same  effect  are  Comstock  v.  Smith,  13 
Pick.  (Mass.)  116  [23  Am.  Dea  670],  Oster- 
hout  V.  Shoemaker,  3  Hill  (N.  T.)  513,  Oee  v. 
Seaman,  21  Midi.  287,  and  Sparrow  v.  King- 
man, 1  N.  Y.  242."  And  again  the  court 
uses  this  language:  "But  the  consequences 
of  treating  this  case  as  an  exception  to  the 
general  rule  are  somewhat  serious.  If,  as 
we  bold,  the  defendant  liad  the  prior  right 
to  this  land,  it  was  under  no  obligation  to 
treat  with  the  plaintiff  or  pay  him  for  the 
disturbance  of  his  possession,  which  was  un- 


lawful as  against  tbe  Company.  Has  It  bj 
this  deed  disqualified  itself  forever  from  as- 
serting the  right  that  it  would  have  possessed 
bad  it  not  done  this?  We  think  not  As- 
suming, as  some  of  the  cases  indicate,  that, 
before  disputing  the  title  of  his  grantor,  the 
grantee  is  boimd  to  surrender  his  possession 
taken  under  the  deed,  such  requirement  is 
obviously  inapplicable  to  a  case  like  this, 
where  the  only  possession  consists  in  the  dis- 
turbance of  a  water  right  or  ditch  claimed  by 
the  plaintiff  by  the  construction  of  the  road 
across  such  ditch.  It  could  only  be  restored 
by  the  destruction  of  the  road  and  the  re- 
building of  the  ditch;  in  other  words,  bj 
the  surrender  of  possession  under  the  deed, 
and  a  repudiation  of  the  entire  transaction, 
when  it  is  admitted  that  the  defendant  could 
set  up  its  prior  title  and  proceed  against  the 
plaintiff  as  a  trespasser.  But  this  would  be 
a  useless  and  expensive  formality;  and  we 
think  the  rule  that  forbids  a  tenant  from 
disputing  his  landlord's  title  without  first 
surrendering  his  possession  has  no  applica- 
tion to  a  case  like  this.  It  may  be  said  in 
g^ieral  that  the  doctrine  of  estoppel  exists 
only  where  there  is  an  obligation  to  restore 
the  possession  of  the  land  upon  certain  con- 
tingencies, such,  for  instance,  as  exist  be- 
tween landlord  and  tenant,  or  mortgagor  and 
mortgagee.  In  such  cases  the  occupant  is 
considered  to  have  pledged  his  faith  to  re- 
turn the  possession  of  the  land  which  be  oc- 
cupies, and  will  not  be  permitted  to  do  any- 
thing  to  impair  the  title  of  him  from  whom 
he  has  received  it  3  Washb.  Real  Property, 
98;  Gardner  v.  Greene,  5  R.  I.  101;  Oster- 
hout  T.  Shoemaker,  3  Hill  (N.  X.)  513.  In 
this  case  the  defoidant  not  only  did  not 
agree  to  resurrender  possession  to  the  plain- 
tiff, but  it  accepted  the  deed  with  this  cov- 
enant or  condition  for  which  it  received  no 
consideration,  and  we  do  not  consider  It  a 
breach  of  good  faith  upon  the  part  of  the 
defendant  to  set  up  this  fact,  nor  ought  it 
to  be  put  in  a  worse  position  by  having  ac- 
cepted this  deed  and  paid  $250  therefor,  than 
it  would  have  occupied  had  it  refused  al- 
together to  treat  with  the  plaintiff.  The 
deed  was  evidently  delivered  and  received 
by  these  parties  under  a  misapprehension  of 
their  legal  rights,  and  It  would  be  manifest- 
ly unjust  to  hold  the  defoidant  forever  es- 
topped from  asserting  the  invalidity  of  the 
covenant  into  which  it  had  inadvertently 
entered." 

[4]  What  has  been  heretofore  said  in  ef- 
fect disposes  of  all  of  appellant's  assignments 
of  error  necessary  to  be  considered  tn  de- 
ciding the  case,  except  the  questions  of  es- 
toppel and  adverse  possession.  About  15 
years  prior  to  the  institution  of  this  suit 
cue  Bolton,  an  employ^  of  Sanborn,  con- 
structed a  fence  parallel  with  appellant's  line 
of  railway  50  feet  north  of  the  center  of 
the  track,  which  remained  there  from  the 
time  of  its  construction  until  the  construc- 
tion of  the  stock  pens  and  stockyards.    On 
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Jane  28,  1905,  Sanborn  conveyed  a  part  of 
section  137,  including  the  land  in  cpntroveray, 
to  the  Western  Stockyards  Company,  naming 
as  tbe  soutliem  boundary  line  appellant's 
right  of  way.  On  the  6th  day  of  February, 
1909,  the  Western  Stockyards  Company  con- 
veyed to  the  Panhandle  Packing  Company  a 
strip  of  land  66  feet  north  of  and  parallel 
with  the  center  line  of  appellant's  road.  On 
the  2l8t  day  of  January,  1905,  appellant, 
acting  through  its  vice  president  and  gen- 
eral manager,  entered'  into  .a  contract  with 
O.  H.  Nelson  for  the  construction  of  the 
stock  pens  now  owned  by  the  Western  Stock- 
yards Company.  Section  1  of  the  contract 
provides  that  "Nelson,  his  successors  and 
assigns,  shall  within  ninety  days  from  and 
after  the  execution  and  delivery  of  these 
presents,  build  and  maintain  a  thoroughly 
up  to  date  stockyard  and  pens,  with  nec- 
essary driveways  and  approaches,  suitable 
and  adapted  for  receiving,  feeding,  watering, 
transferring,  loading,  unloading  and  reload- 
ing cattle,  horses  and  other  live  stock,  locat- 
ed according  to  attached  blue  print,  marked 
'Exhibit  A'  and  made  a  -  part  of  this  con- 
tract." The  contract  was  also  executed  by 
the  Chicago,  Rock  Island  &  Gulf  Railway 
Company,  acting  through  S.  B.  Hovey,  its 
vice  president  and  general  superintendent, 
the  Southern  Kansas  Railway  Company,  and 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany, both  acting  through  their  vice  presi- 
dent and  general  manager,  Avery  Turner; 
the  purpose  of  the  contract,  as  expressed, 
being  to  establish  such  improvements  at 
Amarlllo  for  the  mutual  benefit,  convenience, 
and  use  of  the  parties  thereto.  Thereafter, 
on  the  10th  day  of  July,  1905,  by  agreement 
of  all  parties,  tbe  contract  was  assigned  to 
the  Western  Stockyards  Company  by  the  said 
Nelson.  Again,  on  the  24th  day  of  March, 
1906,  by  mutual  agreement,  the  life  of  the 
original  contract  was  extended  from  10  to 
20  years.  Section  8  of  the  original  contract 
is  as  follows:  "Said  party  of  the  first  part 
[0.  H.  Nelson]  further  agrees  to  furnish  suf- 
ficient g^round  and  right  of  way  for  con- 
struction of  necessary  tracks  for  delivering 
and  taking  stock  from  such  stockyards  and 
pens  and  for  other  purposes  in  connection 
with  operating  such  stockyards,  such  grounds 
and  right  of  way  to  be  furnished  without 
cost  to  said  railway  companies,  and  the 
title  to  said  railway  tracks  shall  remain 
with  the  said  railway  companies  and  at  tbe 
expiration  or  termination  of  this  contract,  if 
they  decide  the  tracks  are  no  longer  requir- 
ed, they  may  enter  in  on  said  right  of  way 
and  remove  said  tracks  and  all  material  be- 
longing to  said  railway  companies."  The 
blue  print  and  map  referred  to  above  and 
designated  as  "Exhibit  A,"  and  by  the  terms 
of  the  contract  made  a  part  thereof  shows 
appellant's  right  of  way  to  have  been  18 
varas  wide  on  each  side  of  its  track,  and 


does  not  Include  the  land  ih  controversy. 
The  contract  does  not  otherwise  describe  the 
land.  The  rule  is  that  when  a  description 
of  land,  as  part  of  a  tract  or  survey,  is  gen* 
eral,  it  will  be  cohtrolled  by  boundaries  h> 
dicated  on  a  plot  or  map.  Cullers  v.  Piatt, 
61  Tex.  263,  16  S.  W.  1003;  Boggess  v.  Al- 
len, 56  S.  W.  195.  While  we  do  not  agree 
with  appellee  that  the  act  of  appellant  in 
accepting  from  Sanborn  a  deed  to  a  right  of 
way  100  feet  in  width  across  section  137  is 
an  estoppel,  the  execution  of  this  contract, 
with  the  provisions  quoted  above,  in  our 
opinion,  is  an  unequivocal  admission  that  its 
claim  of  right  of  way  extended  only  50  feet 
upon  each  side  of  the  center  of  its  track.  A 
party  is  bound  to  have  knowledge  of  its 
boimdarlea  The  testimony  further  fihows 
that  in  pursuance  of  the  stockyards  agree- 
ment Nelson  and  bis  assigns  have  at  great 
expense  purchased  other  property  adjacent 
to  the  land  in  question,  constructed  extensive 
and  expensive  stockyards,  packing  house,  con- 
structed of  brick,  with  its  necessary  machin- 
ery, all  at  an  expense  of  many  thousands  of 
dollars.  Sixteen  feet  of  the  packing'  house 
building  is  on  the  land  in  controversy,  and. 
In  addition,  there  are  two  tracks,  the  one 
entering  into  tbe  property  for  loading  and 
unloading  produce  of  the  packing  company, 
together  with  another  parallel,  which  have 
been  paid  for  by  appellees. 

[S]  These  facts,  together  with  the  adverse 
possession  for  15  years  of  Sanborn  and  ap- 
pellees, in  our  opinion,  make  appellees'  de- 
fense of  estoppel  in  pais  and  limitation  com- 
plete. The  testimony  upon  these  Issues  is 
practically  undisputed,'  from  which  we  con- 
clude that  the  court  did  not  err  in  peremp- 
tbrlly  instructing  a  verdict  for  appellees. 
Texas,  etc..  Railroad  Co.  v.  Maynard,  61  S. 
W.  255;  Northern  Pacific  Ry.  Oo.  v.  Ely, 
25  Wash.  384,  65  Pac.  555,  64  L.  R.  A.  526» 
87  Am.  St.  Rep.  766. 

Tbe  Judgment  is  therefore  afilrmed. 


SMITH  V.  JORDAN. 

(Court  of  Civil  Appeals  of  Texas.     San  An> 

tonio.    Dec.  11,  1912.) 
Appeal  akd  Bbbob  Q  635*)— Rkcobd— Dia- 

UISSAL. 

An  appeal  from  the  refusal  of  a  motion  to 
retaz  costs  will  be  dismissed,  where  the  record 
does  not  show  the  pleadings  and  final  judgment, 
the  amount  involved,  or  where  the  case  orig- 
inated, and  tbe  transcript  contains  only  the 
motion  to  retax,  judgment  on  the  motion,  as- 
signments of  error,  and  appeal  bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  2285,  2776-2782;  Dec. 
Dig.  §  635.*] 

Appeal  from  Waller  County  Court;  J.  O. 
Harvey,  Judge. 

Action  between  Charley  Smith  and  A.  J. 
Jordan.  From  a  refusal  to  retaz  costs. 
Smith  appeals.     Appeal  dismissed. 

W.  J.  Poole,  of  Hempstead,  for  appellant 


•for  other  ewn  Me  uun*  topic  and  sactlon  NUUBEB  la  Dec  Dis.  A  Am.  Dis.  Key-No.  Series  ft  Rep'r  Indexm 


Digitized  by 


Google 


1178 


151  SOUTHWESTEBN  REPORTER 


(Tex. 


TALIAFERRO,  J.  This  ai>peal  arises 
npon  tbe  action  of  tbe  trial  court  In  refus- 
ing a  motion  to  retax  the  costs.  The  record 
contains  nothing  to  show  that  this  court  has 
Jurisdiction  to  entertain  the  appeal.  The 
pleadings  and  final  judgment  are  not  shown, 
and  It  cannot  be  ascertained  from  the  rec- 
ord that  this  court  would  even  hare  had  ju- 
risdiction of  the  original  case.  The  tran- 
script contains  only  the  motion  to  retaz,  the 
judgment  upon  the  motion,  the  assignments 
of  error,  and  the  appeal  bond.  None  pf  the 
matters  contained  in  the  record  show  the 
amount  Involred  in  the  litigation,  nor  wheth- 
er the  case  originated  in  the  county  court  or 
justice's  court. 

In  this  condition  of  the  record,  this  court 
cannot  assume  Jurisdiction,  and  the  appeal 
Is  therefore  dismissed. 


McDOEI/  ▼.  JORDAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Dec  7,  1912.) 

1.  Wills    (S    433*)— Fbobatb— Effect— Bvi- 

DBNCB    or   TITLE). 

Where  title  to  land  is  claimed  by  ft  devise, 
evidence  of  the  will  of  the  alleged  decedent 
and  the  proceeding  of  tbe  county  court  admit- 
ting It  to  probate  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  .Cent. 
Dig.  K  924-936;   Dec.  Dig.  {  433.*] 

2.  Death    (I    4*)— Evidence— Sufficienct — 
"WAB"—'^RKPOBT." 

In  an  action  to  recover  land  which  plain- 
tiff claimed  by  devise,  where  there  was  testi- 
mony that  the  witness  knew  the  testator  in 
1862  and  understood  that  he  died  during  the 
war,  such  being  the  report,  the  word  "war" 
must  be  understood  as  the  war  between  the 
states,  and  "report"  as  meaning  common  rumor. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  11  6,  6;   Dec.  Dig.  {  i* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  7,  pp.  6106-^107;  vol.  8,  pp.  7387- 
7388.] 

3.  EvidenOb  (§  314*)— Heabsat. 

After  the  lapse  of  a  long  period  of  time, 
death  may  be  proven  by  hearsay. 

[E^d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |S  1168-1173 ;   Dec  Dig.  |  814.*] 

4.  Names  (i  18*)— Evidence— Sufficiency. 

Where  tbe  name  of  the  grantee  of  a  pat- 
ent was  identical  with  that  ot  the  signer  of  a 
will  who  was  named  in  probate  proceedings, 
tbe  identity  of  names  will,  in  tbe  absence  of 
other  evidence,  sufficiently  establish  the  fact 
that  the  testator  was  the  grantee  named  in  the 
patent. 

[Ed.  Note. — For  other  cases,  see  Names,  Gent 
Dig.  {  17 ;   Dec  Dig.  {  18.*] 

6.  Appeal  and   Ebbob  (S  1061*)— Review— 

Habmless  Ebbob. 

Where  there  was  sufficient  competent  evi- 
dence to  support  a  finding  of  the  trial  court 
tbe  fact  that  incompetent  evidence  was  intro- 
duced does  not  constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  4153-1160,  4166;  Dec. 
Dig.  i  1051.*] 

Appeal    from    District    Court,    Freestone 
County;   H.  B.  Davlss,  Judge. 
Action  by  Ellen  Jordan  and  others  against 


C.  3.  McDoel.    From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

W.  R.  Boyd,  of  Teague,  for  apiiellant  W. 
W.  Ballew,  of  Corslcana,  and  R.  L.  WlUlford 
and  T.  H.  Bonner,  both  of  Fairfield,  for  ap- 
pellees. 

RASBURT,  J.  Upon  ai^ropriate  pleading 
In  trespass  to  try  title,  appellees  Ellen  Jordan 
and  her  husband,  Thomas  A.  Jordan,  recov- 
ered Judgment  in  the  -trial  court  against  ap- 
pellant, C.  J.  McDoel,  for  the  title  and  pos- 
session of  480  acres  of  land  out  of  the  Thom- 
as B.  Wylie  survey  in  Freestone  county,  Tex. 
Appellant  McDoel  recovered  Judgment  against 
his  grantor  William  H.  Leuhrmann,  who  was 
a  party  to  the  suit,  for  $2,551.20,  the  amount 
paid  in  good  faith  for  the  land.  There  is  no 
appeal  by  I<euhrmann,  nor  does  he  file  brief 
or  other  appearance. 

Appellees  in  proof  of  their  title  introduced 
In  evidence  (1)  certified  copy  of  patent  to 
the  land  in  controversy  from  the  state  to 
A.  M.  Dunn,  assignee  of  Thomas  S.  Wylle; 
(2)  application  of  Thomas  A.  Jordan  and 
E.  C.  Jordan  (appellees)  to  tbe  chief  Jus- 
tice of  Navarro  county  to  probate  the  will 
of  Alexander  M.  Dunn,  alleging  his  death 
in  1863,  and  that  be  left  a  wiU  with  the 
county  clerk  of  Navarro  county ;  (3)  the  will 
of  A.  M.  Dunn  by  which  he  devised  all  bis 
estate  to  Miss  Ellen  Wilder,  Including  "all 
lands  and  tenements,  farms,  etc.,  more  fully 
described  in  patents,  deeds,  and  bonds,  now 
In  my  possession  •  •  •  and  lying  sub- 
ject to  my  order  in  tbe  General  Land  Office; 
(4)  proof  of  the  execution  of  the  will  made 
before  the  county  court  by  Hugh  Ingram, 
showing  the  execution  of  same  by  A.  M. 
Dunn  on  April  3,  1862,  in  the  mann»  and 
form  provided  by  law;  (5)  the  decree  of 
tbe  county  court  admitting  the  will  to  pro- 
bate and  appointing  the  applicants  admin- 
istrators of  the  estate  with  tbe  wni  annexed, 
and  appointing  appraisers,  etc.;  (6)  appellee 
Ellen  Jordan,  who  testified  that  she  was  67 
years  of  age  and  tbe  wife  ot  Thomas  A. 
Jordan,  and  that  bar  maiden  name  was 
Wilder;  that  she  lived  from  her  birth  in 
Alabama  until  17  years  of  age,  when  she 
came  to  Texas  and  lived  in  Freestone  county 
until  she  reached  tbe  age  of  20  years,  when 
she  married  and  went  to  Henderson  county, 
Tex. ;  after  a  residence  of  about  six  years 
in  Henderson  county  she  removed  to  Navarro 
county  and  resided  there  about  seven  years, 
when  she  and  her  husband  left  and  have 
lived  at  various  places  since  and  now  reside 
in  Yuma,  Ariz.;  that  she  first  learned  that 
she  bad  an  Interest  in  the  land  in  controversy 
through  ber  counsel  by  letter;  that  she 
claims  title  to  tbe  land  through  the  wlU 
made  by  ber  uncle  Alexander  M.  Dunn,  who 
signed  his  name  to  tbe  will  as  A\  M.  Dunn, 
and  bequeathed  her  the  same;  that  she 
has  no  deed  to  tbe  land;    (7)  deposition  of 
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Preston  Owen  who  testified  that  he  Is  66 
yean  old  and  has  resided  at  Kerens,  Navarro 
county,  since  1852;  that  be  was  acquainted 
with  A.  M.  Dunn,  who  formerly  resided  in 
Navarro  county,  Tex.;  that  he  knew  Dunn 
about  1862  and  understood  that  he  died  dur- 
ing the  war;  that  he  (Dunn)  was  a  grown 
man  when  he  Icnew  him;  when  asked  on 
cross-examination,  "Do  you  know,  as  a  mat- 
ter of  fact,  that  A.  M.  Dunn  is  deadr  the 
witness  answered  that  the  report  was  that  be 
died  during  the  war;  that  he  knew  Miss 
Ellen  Wilder,  does  not  know  where  she  lived, 
(but)  she  was  with  A.  M.  Dunn,  and  his  un- 
dertrtsjidlng  Is  she  Is  Dunn's  niece ;  that  she 
married  T.  A.  Jordan  and  several  years  after 
the  war  they  lived  near  Kerens,  but  subse- 
quently moved  away.  The  foregoing  is,  in 
substance,  all  the  testimony  of  the  appellees 
shown  by  the  record.  The  appellant  ottered, 
and  there  was  admitted  in  testimony  (1) 
general  warranty  deed  to  the  land  In  con- 
troversy from  R.  W.  Compton,  T.  R.  Watson, 
J.  B.  Watson,  and  John  Rlley  to  Wm.  H. 
Leuhrmann,  dated  November  14,  1901,  and 
filed  for  record  April  12,  1906,  and  properly 
recorded,  the  consideration  being  $1,300; 
(2)  deed  from  Leuhrmann  et  ux.  to  appel- 
lant for  same  land  for  consideration  of 
$1,920,  proporly  acknowledged,  filed,  and 
recordisd. 

[1]  Appellant  by  his  first  assignment  of 
error  contends  that  the  court  erred  in  over- 
ruling his  demurrer  to  the  sufficiency  of  the 
testimony  ottered  by  appellees  and  in  refusing 
to  render  Judgment  for  appellant  Under 
this  assignment,  the  proposition  is  asserted 
that  an  application  for  and  grant  of  admin- 
istration is  not  evidence  of  death  of  alleged 
decedent  in  a  collateral  Inquiry.  In  expla- 
nation of  this  proposition,  it  may  be  said 
that  the  assignment  points  out.  In  substance, 
all  the  evidence  offered  to  prove  the  death 
of  A.  M.  Dunn,  under  whose  will  appellees 
claim  title,  which  consists  in  imrt  of  the  pro- 
ceedings had  in  the  county  court,  by  which 
the  will  of  A.  M.  Dunn  was  admitted  to  pro- 
bate. Conceding  that  the  proposition  states 
a  correct  principle  of  law,  and  waiving  the 
point  that  there  may  be  a  marked  difference 
In  the  admissibility  of  proceedings  in  ad- 
ministration to  prove  the  death  of  a  decedent, 
and  those  by  which  a  last  will  and  testament 
are  admitted  to  probate  to  prove  the  same 
fact.  It  seems  clear  to  us  that  the  proceedings 
complained  of  were  clearly  admissible  as 
muniments  of  appellees'  title  to  the  land. 
Wills,  and  the  proceedings  of  the  county 
court  admitting  them  to  probate,  form  neces- 
sary and  Important  links  in  the  chain  of 
many  land  titles,  and  it  cannot  be  success- 
fully maintained  that  they  are  inadmissible 
for  that  purpose.  Whitman  v.  Haywood,  77 
Tei.  558,  14  S.  W.  166.  The  case  cited  was 
a  suit  to  establish  boundary  lines,  and  the 
plaintitt  offered  the  will  of  Thomas  Baren, 
through  whom  he  claimed  title  to  the  land, 
with  the  order  of  the  county  court  admitting 


the  same  to  probate,  which  was  objected  to 
in  the  trial  court  and  assigned  as  error  in  the 
Supreme  Court,  which  latter  tribunal  held 
that  all  that  was  necessary  to  make  the 
same  admissible  for  such  purpose  was  to 
show  that  the  order  probating  the  will  was 
made  by  a  court  having  Jurisdiction  to  do  so. 
These  proceedings  were  also  admissible  to 
prove  appellees'  title,  because  they  were  facts 
relevant  to  the  Issue  to  be  determined.  In 
no  other  way  could  title  to  the  land  be  shown 
by  appellees.  Similarly  one  who  seeks  to 
deralgn  title  through  sale  under  execution 
may  and  must  show  that  a  Judgment  was 
rendered  which  authorized  the  execution 
under  whch  he  purchased  to  issue.  Mc- 
Omant  t.  Roberts,  66  Tex.  262,  1  S.  W.  260. 
Hence  we  conclude  that,  for  the  reasons 
stated,  the  proceedings  were  clearly  admis- 
sible, and  that  the  court  did  not  err  in  that 
respect 

[2, 31  But  appellant  by  sufficient  assign- 
ment and  appropriate  proposition,  asserts 
that  since  the  court  could  not  look  to  the 
probate  proceedings  as  establishing  Dunn's 
death,  the  remaining  evid^ce  was  insuf- 
ficent  because  it  did  not  show  by  a  prepon- 
derance of  competent  testimony  that  A.  M. 
Dunn,  under  whose  will  appellees  claim  title, 
was  In  fact  dead.  The  evidence  adduced  to 
establish  the  death  of  Dunn  consisted  of  the 
testimony  of  Preston  Owen,  who  said  he 
knew  Dunn  la  1862,  when  he  resided  in 
Navarro  county,  and  that  he  understood  that 
he  died  during  the  "war,"  and  on  cross-ex- 
amination he  said  Dunn  was  a  grown  man 
when  he  knew  him,  and  that  the  "report" 
was  that  he  died  during  the  "war."  This 
was  all  the  testimony  adduced  upon  the  trial 
relative  to  the  death  of  Dunn,  and  as  a  con- 
sequence is  a  preponderance  of  the  evidence. 
Appellant  however,  says  it  is  not  competent 
We  do  not  think  we  improperly  extend  the 
rules  of  evidence  and  legal  construction  in 
concluding  that  Preston  Owen  meant  the 
war  between  the  states  when  he  speaks  of 
Dunn  dying  during  the  "war,"  especially 
since  he  puts  his  last  knowledge  of  him  at 
1862.  Those  who  participated  In  that  stirring 
event  as  well  as  those  who  have  come  since, 
or  were  too  young  to  engage  In  its  heroic 
contests,  know  that  in  everyday  language 
it  is  described  as  "the  war,"  and  that  com- 
mon knowledge  would  lead  us  to  understand 
that  Preston  Owen  meant  the  war  between 
the  states  when  he  adopted  the  term  com- 
monly used  to  describe  same.  Then  if  we 
can  safely  assume,  as  we  are  persuaded  we 
may,  that  the  witness  Intended  to  say  that 
he.^ed  during  that  period,  does  the  further 
statement  that  he  "understood"  that  Dunn 
died  and  that  the  "report"  was  that  he  died 
during  that  period  furnish  sufficient  evidence 
to  support  the  conclusion  of  the  trial  Judge 
that  he  is  dead?  "Report"  applied  to  the 
testimony  of  Preston  Owen,  means  "an  ac- 
count brought  back ;  a  tale  carried ;  a  story 
circulated;  hence  rumor  or  common  fame" — 
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in  short,  hearsay.  "Understood"  means  "Ina- 
plled,  assumed,  or  apprehended."  In  other 
words,  the  effect  of  Preston  Owen's  testi- 
mony is  that  rumor  and  common  fame,  or 
"the  account  brought  back"  at  that  period, 
had  it  that  Dunn  died  during  the  war  between 
the  states.  The  right  to  prove  death  by  hear- 
say after  the  lapse  of  such  a  long  period  of 
time  is  well  settled,  and  citation  of  author- 
ities is  unnecessary.  Counsel  does  not  deny 
the  rule,  but  attacks  the  evidence  adduced  as 
not  being  even  hearsay.  We  have  indicated 
why  we  think  the  proof  as  made  is  sufficient 
and  competent,  particularly  so  when  the 
record  faUs  to  show  any  evidence  of  a  con- 
trary nature. 

[4]  We  think  there  is  no  merit  in  appel- 
lant's contention  that  the  evidence  is  insuf- 
ficient to  support  the  judgment  of  the  court 
that  the  A.  M.  Dunn  named  in  the  probate 
proceedings,  and  who  signed  the  will,  was 
the  same  A.  M.  Dunn  named  in  the  patent 
offered  in  evidence  by  appellees.  The  names 
are  Identical,  and,  in  the  absence  of  any 
other  evidence,  that  fact  is  sufficient  to  sup- 
port the  conclusion  of  the  trial  court  that 
they  are  the  same  person. 

[6]  Nor  do  we  think  that  the  fact  that  the 
trial  court  considered  the  probate  proceedings 
as  proof  of  the  death  of  A.  M.  Dunn  material, 
if  there  can  be  found  in  the  record  sufficient 
other  facts  to  sustain  his  conclusions,  and 
we  have  indicated  at  another  place  in  this 
opinion  that  the  evidence  of  Preston  Owen 
would  alone  be  sufficient  to  support  such  a 
finding. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 


OAMPBBI.Ii  ▼.   ELIilOTT. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  26,  1912.    Rehearing  Denied. 

Nov.  23,  1912.) 

1.  Appsal  and  Ebbob  (S  1097*)— liAW  or  thb 
Case. 

The  decision  of  the  court  on  appeal  con- 
clnsively  settles  the  questions  determined  there- 
by, and  they  will  not  be  considered  on  a  sub- 
sequent appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  435&-4368,  4427;  Dec. 
Dig.  i  1097.*] 

2.  Public    Lands    ({    177*)— AoQuisi-noN— 
Fbatjd— Party  Entitled  to  Complain. 

The  state  alone  may  take  advantage  of 
fraud  in  transactions  for  the  acquisition  of  its 
lands,  where  the  rights  of  an  individual  do  not 
antedate  such  fraud. 

[Ed.  Note. — For  other  cases,  see  Publite 
Lands,  Cent  Dig.  {|  67(M>78;  Dec.  Dig.  { 
177.»] 

3.  Continuance  (|  26»)— Absence  of  Wit- 
nesses—Diuqencb. 

A  continuance  on  the  ground  of  the  ab- 
sence of  a  witness  is  properly  denied,  where  no 
diligence  is  shown  to  procure  the  testimony  of 
the  witness  for  the  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  IS  74-93;   Dec.  Dig.  {  26.*] 


Error  from  District  Court,  Nolan  Ooonty; 
James  L.  Shepherd,  Judge. 

Action  by  J.  A.  Elliott  against  L  C.  Morrla, 
continued  after  the  death  of  defendant  by  W. 
A.  Campbell,  administrator.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  M.  Wagstaff,  of  Abilene,  and  J.  F.  Eld- 
son,  of  Sweetwater,  for  plaintiff  In  error. 
Orrlck  &  Terrell,  of  Ft  Worth,  for  defendant 
in  error. 

SPEER,  J.  This  case  has  been  twice  be- 
fore appealed  to  the  Court  of  Civil  Appeals ; 
the  reports  of  those  appeals  being  found  in 
48  Tez.  av.  App.  482,  98  S.  W.  221,  and  49 
Tex.  ClT.  App.  627,  121  S.  W.  209,  respective- 
ly. On  the  last  trial  the  plaintiff,  ElUott. 
recovered  Judgment  for  the  land  In  contro- 
versy and  W.  A.  Campbell,  administrator  of 
1.  C.  Morris,  now  deceased,  has  iwrfected  thia 
writ  of  error. 

A  preliminary  question  will  be  first  dis- 
posed of,  and  the  prayer  of  defendant  In  er- 
ror to  file  a  supplemental  record  wlU  be 
granted,  and  the  cost  of  such  supplemental 
record  will  be  taxed  against  defendant  In 
error,  under  rule  11  (142  S.  W.  xl),  for  the 
government  of  the  Courts  of  Civil  Appeals. 

[1]  We  decline  to  go  Into  a  consideration 
of  the  questions  raised  by  the  first,  second, 
and  third  assignments  concerning  the  validi- 
ty of  the  deed  under  which  defendant  In  er- 
ror claims,  since  all  these  questions  were  de- 
termined by  us  on  the  first  appeal. 

[2]  The  principal  contention  on  this  ap- 
peal appears  to  be  that  there  was  a  showing 
of  fraud  on  the  part  of  W.  C.  Logan  at  the 
time  he  filed  on  the  land  In  controversy.  In 
that  he  was  not  the  owner  of  section  38,  his 
parent  section,  at  the  time  he  swore  he  was, 
and  that,  Morris  having  in  all  respects  com- 
plied with  the  law  as  to  settlement,  etc.,  his 
administrator  should  recover  In  this  case; 
but  It  is  now  too  well  settled  to  admit  of 
discussion  that  only  the  state  can  take  advan- 
tage of  fraud  in  transactions  for  the  acqui- 
sition of  land  from  it,  where  the  rights  of 
the  complaining  party  do  not  antedate  such 
fraud.  Logan  v.  Curry,  96  Tex.  664,  68  & 
W.  129. 

The  Issue  of  estoppel  by  Judgment  in  the 
case  of  Morris  v.  Logan  was  also  decided 
against  plaintiff  in  error  on  the  last  appeal 
by  the  Court  of  Civil  Appeals  for  the  Sixth 
District,  and  should  not,  for  that  reason,  be 
again  discussed.  But  besides  the  evidence  is 
not,  as  plaintiff  In  error  contends,  undisput- 
ed that  defendant  In  error  employed  counsel 
to  represent  Logan  in  that  suit,  or  otherwise 
prosecuted  the  suit  In  the  name  of  W.  C  Lo- 
gan. On  the  contrary,  defendant  in  error  tes- 
tifies differently. 

[3].  The  motion  for  continuance  was  not 
improperly    overruled,    dnce    no    diligence 
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whatever  was  shown  In  the  effort  to  procure 
the  testimony  of  W.  C.  Logan,  although  this 
«ase  has  been  dragging  its  weary  way 
through  the  courts  for  many  years,  and  this 
witness,  most  of  all  persons,  was  calculated 
to  know  the  facts  helpful  to  plaintiff  in  error. 
If  any  existed.  The  change  of  counsel  made 
necessary  by  the  Illness  of  plaintiff  In  error's 
leading  counsel  appears  not  to  have  been 
prejudicial  to  him,  since  the  case  was  tried 
upon  the  previous  record,  and  there  is  noth- 
ing to  Indicate  that  there  has  been  left  un- 
done anything  that  would  further  the  inter- 
est of  plaintiff  in  error. 

There  is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


RIDER  et  al.  v.  RADFORD. 

<Oourt  of  Civil  Appeals  of  Texas.  •  Ft  Worth. 

May  18,  1912.    Writ  of  Error  Denied  by 

Supreme  Court  Oct.  16,  1912.) 

1.  Tbespabs  to  Tbt  Titlb  (I  40*) — Evidencb 
or  Pbiob  Deeds. 

Where  plaintiff  deraigned  title  through  the 
W.  Mercantile  Company,  he  was  entitled  to  in- 
troduce a  deed  from  S.  to  B.  &  Co.,  and  from 
the  latter  to  the  mercantile  company  in  proof 
of  his  title. 

[Ed.  Note; — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  iS  55-61 ;  Dec.  Dig.  §  40.*] 

2.  Trespass  to  Tby  Title  (|  40*)— Evidence. 

Where  plaintiff  claimed  title  through  a  con- 
veyance by  a  mercantile  company  to  the  R. 
Orocery  Company,  and  it  was  undisputed  that 
at  the  time  of  the  conveyance  defendant  was  a 
member  of  the  mercantile  company,  and  as  such 
a  partjy  to  the  conveyance,  the  consideration 
for  which  was  a  credit  of  ?2,500  on  the  indebt- 
edness of  the  mercantile  company  to  the  gran- 
tee, the  fact  that  the  credit  was  not  entered 
on  the  books  of  the  grantee  until  after  defend- 
ant had  ceased  to  be  a  member  of  the  mer- 
cantile company  ifas  immaterial ;  the  rights 
of  the  parties  being  measured  by  the  facts  as 
they  existed  at  the  time  of  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §§  55-«l ;  Dec.  Dig.  §  40.*] 
8.  Appeal  and  EiSBOB  (|  842*) — Findings- 
Conclusions  OF  Law— Oonstbtjction. 

A  finding  that  a  conveyance  of  the  land  in 
controversy  from  a  grantor  company  to  a  gro- 
cery company  was  a  bona  fide  sale  of  the 
property  and  not  mere  security  was  one  of 
fact,  or  a  mixed  question  of  law  and  fact,  and 
not  a  conclusion  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3316-3330;    Dec.  Dig.  { 

4.   VkKDOK     and     PtJBCnASEB     (S     308*)— PlTB- 
CHASE-MONBT  NOTES— ENFOBCEMENT. 

Where  a  conveyance  of  land  by  a  grantor 
company  to  a  grocery  company,  in  considera- 
tion of  a  credit  on  an  indebtedness  to  the 
grantee,  was  a  bona  fide  sale,  and  full  title 
passed  by  a  conveyance  by  the  grocery  com- 
pany to  defendant,  notes  executed  for  a  part 
of  the  consideration  of  the  latter  sale  were  en- 
forceable, either  by  the  grocery  company  or  by 
plaintiff,  without  reference  to  whether  he  had 
notice  of  defendants'  occupancy  of  the  premises. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  877-899;  Dec.  Dig. 
I  SOS.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thos.  L.  Blanton,  Judge. 


Action  by  J.  M.  Radford  against  A.  T.  Rid- 
er and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

Ben  L.  Cox,  of  Abilene,  and  A.  K.  Doss,  of 
Winters,  for  appellants.  KIrby  &  Davidson, 
of  Abilene,  and  Theodore  Mack,  of  Ft  Worth, 
for  appellee. 

CONNER,  C.  J.  [1]  Inasmuch  as  appel- 
lee deraigned  title  tjirough  the  Winters  Mer- 
cantile Company,  we  think  he  was  properly 
permitted  to  Introduce  the  deed  from  Mrs. 
Lizzie  Stewart  to  Brashear  &  Co.  and  from 
the  latter  company  to  the  Winters  Mercan- 
tile Company.  Indeed,  it  is  only  through 
these  conveyances  that  appellants  themselves 
could  show  any  title  whatever  other  than 
that  of  the  mere  possession  of  the  land 
claimed  by  them,  as  a  homestead.  Appel- 
lants' first  and  second  assignments  of  error 
must  therefore  be  overruled. 

[21  If  in  truth  the  consideration  for  the 
conveyance  from  the  Winters  Mercantile 
Company  to  the  J.  M.  Radford  Grocery  Com- 
pany was  a  credit  of  $2,500  on  the  Indebted- 
ness of  the  former  company,  the  fact  that 
the  entry  of  such  credit  on  the  books  of  the 
latter  company  was  after  and  not  before  ap- 
pellant A.  T.  Rider  had  ceased  to  become  a 
member  of  the  Winters  Mercantile  Company 
is  wholly  ImmateriaL  The  rights  of  the  par- 
ties are  to  be  measured  by  the  facts  as  they 
existed  at  the  time  of  the  conveyance  to  the 
J.  M.  Radford  Grocery  Company,  and  it  is 
undisputed  that  appellant  at  this  time  was  a 
member  of  the  mercantile  company  and  as 
such  was  a  party  to  the  conveyance  under 
which  appellee  claims.  If  the  conveyance 
was  made  upon  the  consideration  stated,  it 
must  be  held  to  be  operative  whether  any 
credit  was  ever  entered  upon  the  books.  Ap- 
pellants' third  assignment  is  therefore  over- 
ruled. 

[3]  The  court's  fourth  finding  to  the  effect 
that  the  conveyance  from  the  Winters  Mer- 
cantile Company  to  the  J.  M.  Radford  Gro- 
cery Company  was  a  bona  fide  sale  of  the 
property  therein  described,  as  contradistin- 
guished from  a  mere  security,  is  clearly  a 
finding  of  fact  rather  than  one  of  law,  or  at 
least  a  finding  upon  a  mixed  question  of  law 
and  Cact,  and  the  appellants'  fourth  assign- 
ment of  error  Is  accordingly  overruled.  Nor 
do  we  think  the  appellants'  fifth  assignment 
can  be  sustained.  While  the  several  trans- 
actions involved  in  this  controversy  seem  to 
have  been  closely  contemporaneous,  yet  the 
witness  Booth  distinctly  testified  to  the  ef- 
fect that  the  deed  from  the  Winters  Mercan- 
tile Company  to  the  J.  M.  Radford  Grocery 
Company  represented  an  Independent  and 
distinct  transaction  from  that  of  the  other 
proceedings,  and  was  Intended  as  a  bona  fide 
sale  of  the  property,  and  not  as  a  method  of 
obtaining  security  for  the  $2,500  recited  In 
the  deed  as  the  consideration.  The  witness 
who  testified  appeared  to  be  disinterested  at 
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the  time  of  tbe  trial,  and  the  court  harlng 
found  In  accordance  with  the  testimony  so 
stated,  we  cannot  say  that  the  finding  is  with- 
out evidence  in  its  support  The  fifth  as- 
signment must  accordingly  be  overruled. 

[4]  The  court's  findings  to  the  effect  that 
the  J.  M.  Radford  Grocery  Company  was 
without  knowledge  of  the  occupancy  of  the 
premises  In  controversy  are,  In  our  view  of 
the  case,  wholly  Immaterial.  If  the  con- 
veyance of  the  premises  to  the  J.  M.  Radford 
Grocery  Company  was  a  bona  fide  sale,  as 
the  witness  Booth  testified  It  was  and  as 
the  court  finds,  then  full  title  passed,  and 
the  conveyance  by  the  J.  M.  Radford  Gro- 
cery Company  to  appellants  was  fully  au- 
thorized, and,  if  so,  the  notes  sued  upon 
in  this  suit  were  enforceable  either  by  the 
J.  M.  Radford  Grocery  Company  or  by  ap- 
pellee, irrespective  of  the  Question  of  wheth- 
er appellee  had  or  had  not  knowledge  of 
appellants'  occupancy  of  the  premises.  The 
seventh  and  ^ghth  assignments  are  accord- 
ingly overruled. 

The  conclusions  above  noted  render  im- 
material questions  presented  under  other  as- 
signments. All  will  therefore  be  overruled, 
the  court's  findings  of  fact  adopted,  and  the 
Judgment  affirmed. 


MEMORANDUM  DECISIONS 


fiAIiLEW  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  4.  1912.)  Appeal  from 
Criminal  District  Court.  Dallas  County ;  Robt. 
B.  Seay,  Judge.  S.  Ia  Ballew  was  convicted  of 
robbery,  and  he  appeals.  Affirmed.  C.  E.  Lane, 
Aest.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted,  prose- 
cuted, and  convicted  of  the  offense  of  robbery, 
and  bis  punishment  assessed  at  20  years'  con- 
finement in  tbe  state  pemtentiary.  There  is 
neither  a  statement  of  facts  nor  bills  of  excep- 
tion accompanying  the  record,  and,  the  record 
being  in  this  condition,  there'  is  no  ground  in 
the  motion  for  a  new  trial  we  can  consider. 
Tbe  Judgment  is  affirmed. 


CLARK  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec  11.  1912.)  Appeal  from 
Criminal  District  Court,  Dallas  Conner;  Barry 
Miller,  Judge.  Pinkney  Clark  was  convicted 
of  burglary,  and  appeals.  Affirmed.  0.  B.  Lane, 
Asst.  At^.  Gen.,  for  the  State. 

PRENDBRGAST,  J.  The  appeUant,  by  prop- 
er indictment  and  correct  charge,  was  convicted 
of  burglary.  There  is  neither  statement  of 
facts  nor  bills  of  exceptions.  The  matters  at- 
tempted to  be  raised  in  the  motion  for  new 
trial  cannot  be  considered  without  a  statement 
of  facts.     The  judgment  is  therefore  affirmed. 


COLEMAN  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  4,  1912.)  Appeal  from 
District  Court,  Galveston  County;  Robt.  G. 
Street,  Acting  Judge.  F.  (Toleman  was  con- 
victed of  robbery  with  fireanns,  and  he  appeals. 
Affirmed.  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
tbe  State. 


DAVIDSON.  P.  3.  Apvellant  was  convict- 
ed of  robbery  with  firearms,  and  given  five 
years  in  tbe  penitentiary.  The  record  does  not 
contain  a  statement  of  facts  nor  bills  of  excep- 
tion. Tbe  Indictment  was  attacked,  bnt  nnder 
recent  decisions  by  this  court  it  is  sufficient. 
As  tbe  record  is  presented,  there  is  no  reversi- 
ble error,  and  the  judgment  is  affirmed. 


DAVIS  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  11,  1912.)  Appeal  from 
Criminal  District  Court,  Dallas  County;  Barry 
Miller,  Judge.  Bob  Davis  was  convicted,  and 
appeals.  Affirmed.  C.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.    Appellant  was  convicted 

of  murder  in  tbe  second  degree ;  his  punishment 
being  assessed  at  25  years'  confinement  in  tbe 
I>enitentiary.  The  record  is  before  us  without 
a  statement  of  facts  or  bills  of  exception. 
There  are  quite  a  number  of  grounds  set  out  in 
the  motion  for  new  trial.  None  of  these,  in  the 
absence  of  statement  of  facts  and  biUs  of  excep- 
tion, can  be  intelligently  reviewed.  We  are 
unable  to  say  that  any  error  was  committed,  or 
that  there  is  any  merit  in  any  of  the  conten- 
tions, in  the  absence  of  the  statement  of  facta. 
The  judgment  is  affirmed. 


NOE  V.  STATE.  (Court  of  Criminal  Appeals 
of  Texas.  Dec.  11,  1912.)  Appeal  from  Crim- 
inal District  Court  Dallas  Coqaty;  Barry 
Miller,  Judge.  Claude  Noe  was  convicted  of 
burglary,  and  he  appeals.  Affirmed.  C  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PBENDERGAST,  J.  The  appeUant  was  in- 
dicted by  proper  indictment  for  bniglacy,  and 
under  a  correct  charge  was  convictM.  There 
are  neither  bills  of  exceptions  nor  statement 
of  facts.  The  question  attempted  to  be  raised 
by  the  motion  for  new  trial  cannot  be  consider- 
ed without  a  statement  of  facts.  The  judgment 
is  therefore  affirmed. 


O'MALLAT  T.  State.  (Court  of  Grfanina] 
Appeals  of  Texas.  Dec.  11,  1912.)  Anteal 
from  Criminal  District  Court,  Dallas  County; 
Barry  Miller,  Judge.  John  O'Mallay  was  con- 
victed of  burglary,  and  appeals.  Affirmed.  I'. 
B.  Lane,  Asst.  Atty.  Gen.,  tor  the  State. 

PRENDERGAST,  J.  Under  a  proper  indict- 
ment and  correct  charge  ai^tdlant  was  convict- 
ed of  burglary.  There  are  neither  bills  of  ex- 
ceptions nor  statement  of  facts.  No  question 
is  raised  by  the  motion  for  new  trial  which 
can  be  considered  by  ns  without  a  statement  of 
facts.    Tbe  judgment  is  therefore  affirmed. 


WHITEN  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  4,  1912.)  Appeal  from 
District  Court,  Harrison  County ;  H.  T.  Lyttle- 
ton,  Judge.  Willie  Whiten  was  c<Hivicted  of 
manslaughter,  and  he  appeals.  Reversed  and 
dismissed.  Beard  &  Davidson,  of  Marshall,  for 
appellant.  C.  E.  Lane,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  AppeUant  was  convicted 
of  manslaughter ;  his  punishment  being  asses- 
sed at  three  years'  confinement  in  tbe  peniten- 
tiary. This  record  is  in  the  same  condition  as 
that  in  the  case  of  Woolen  v.  State.  150  S.  W. 
1165,  and  Mayfield  v.  State,  151  S.  W.  303. 
recently  decided.  For  the  reasons  for  holding 
the  indictment  defective  in  those  cases,  the  in- 
dictment herein  will  also  be  held  unwarranted 
by  law.  Therefore,  the  judgment  is  reversed, 
and  the  prosecution  ordered .  dismissed. 
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HILL  T.  HHiLb  (Oonrt  of  Appeals  of  Ken- 
tuclgr.  Dec  12,  1912.)  Appeal  from  Circnit 
Court,  Jefteison  County,  Chancery  Branch,  Sec- 
ond Division.  Action  by  Bessie  R.  Hill  against 
W.  W.  Hill.  From  a  judgment  denying  reliel 
plaintiff  appeals.  Affirmed.  Rowan  Hardin,  of 
Louisville,  for  appellant  W.  A.  McKay,  of 
Louisville,  for  appellee. 

HOBSON,  C.  J.  Dr.  W.  W.  Hill  and  Misi 
Bessie  Riley  were  married  in  June,  1007.  They 
lived  together  as  man  and  wife  until  July, 
1911,  when  she  left  her  husband's  home,  and 
in  a  few  days  Uiereafter  brought  this  suit 
against  htm  for  divorce  on  the  ground  that 
without  fault  on  ber  part  he  had  habitually  be- 
haved toward  her  for  not  less  than  six  months 
in  such  a  cruel  and  inhuman  manner  as  to  in- 
dicate a  settled  aversion  to  her  and  to  destroy 
permanently  her  peace  and  happiness.  An  an- 
swer was  filed,  controverting  tne  allegations  of 
the  petition.  Volnminous  proof  was  taken,  and 
on  final  hearing  the  circuit  court  dismissed  the 
petition,  refusing  either  to  give  the  wife  a  di- 
vorce or  allow  alimony.  From  this  judgment 
she  appeals.  We  have  read  the  record  with 
great  care,  and  are  satisfied  we  ought  not  to 
disturb  the  chancellor's  judgment.  Neither  the 
husband  nor  the  wife  was  without  fault  and 
each  should  in  good  faith  seek  a  reconcUiation 
with  the  other.  The  proof  shows  they  are  both 
excellent  people  of  fine  character.  He  is  a 
successful  physician.  She  is  a  lady  of  refine- 
ment and  culture.  Each  has  the  power  to 
make  the  other  happy.  We  are  satisfied  from 
the  record  that  the  wife  loves  her  busband,  and 
that  he  has  been  more  absorbed  in  his  busi- 
ness and  less  attentive  to  her  than  he  should 
have  been.  They  differ  in  temperament.  The 
trouble  between  them  seems  to  have  grown 
largely  out  of  the  fact  that  each  failed  to  com- 
prehend the  other.  They  owe  it  to  themselves 
and  to  society  to  follow  the  teachings  of  the 
church  to  which  each  belongs,  and  re-establish 
the  home  in  which  they  lived  apparently  hap- 
pily when  this  disturbance  arose.  Judgment 
affirmed. 


8TATB  T.  CORDIA.  (St  Louis  Court  vt 
Appeals.  Missouri.  Nov.  12,  1912.)  Appeal 
from  Circnit  Court,  Washington  County ;  Joseph 
J.  Williams,  Judge.  Francis  Cordia  was  con- 
victed of  umawftuly  selling  intoxicating  liauor, 
and  he  appeals.  Affirmed.  M.  E.  Rhoades,  of 
Potosi,  and  Byms  h  Bean,  of  De  Soto,  for  ap- 
pellant S.  O.  Nipper  and  W.  A.  Cooper,  both 
of  Potosi,  for  the  State. 

CAULFIKLD,  J.  Defendant  was  indicted, 
tried,  and  on  September  3,  1910,  convicted  for 
selling  intoxicating  liquor  in  less  quantity  than 
five  gallons-  he  being  a  merchant,  having  a 
merchant's  license,  authorizing  him  to  deal  in 
goods,  wares,  and  merchandise,  but  no  dram- 
shop license,  and  the  prosecution  being  under 
section  11640  of  the  Revised  Statutes  of  Mis- 
souri of  1909.  He  appeals  to  this  court,  but 
assigns  no  error,  and  does  not  file  a  brief  in 
the  cause.  An  examination  of  the  record  fails 
to  disclose  any  error  or  insufficiency  in  the  in- 
dictment or  other  proceedings  or  any  error  or 
irregularity  in  the  trial  justifying  a  reversal 
of  the  judgment  The  evidence  warrants  the 
conviction,  and  the  instructions  fairly  present 
the  case  to  the  jury.  The  judgment  is  there- 
fore affirmed. 

REYNOLDS,  P.  J.,  and  NORTONI.  J.,  con- 
cur. 


STATE  T.  CORDIA.  (St  Louis  Court  of 
Appeals.  Missouri.  Nov.  12,  l9l2.)  Appeal 
from  Circuit  Court  Washington  County;  Jos- 
eph J.  Williams,  Judge.  Francis  Cordia  was 
convicted  of  unlawfully  selling  intoxicating  liq- 


uor, and  he  appeals.  Affirmed.  M.  B.  Rhoades, 
of  Potosi,  and  Byms  &  Bean,  of  De  Soto,  for 
appellant  W.  A.  Cooper  and  S.  O.  Nipper, 
both  of  Potosi,  for  the  State. 

CAXJLFIELD,  J.  Defendant  was  indicted, 
tried,  and  on  September  7,  1910,  convicted,  un- 
der section  11840  of  the  Revised  Statutes  of 
Missouri  of  1909,  for  selling  intoxicating  liquor 
in  less  quantity  than  five  gallons;  he  being  a 
merchant,  having  a  merchant's  license  authoris- 
ing him  to  deal  in  goods,  wares,  and  merchan- 
dise, but  no  dramshop  license.  He  appeals  to 
this  court,  but  has  assigned  no  error  and  filed 
no  brief  here.  Having  examined  the  record,  we 
find  no  error,  insufficiency,  or  irregularity  in 
the  indictment,  trial,  or  other  proceedings.  Jus- 
tifying a  reversal  of  the  judgment  and  find 
tliat  the  evidence  warranto  the  conviction,  and 
the  instructions  fairly  present  the  case  to  the 
jury.     The  judgment  is  therefore  affirmed. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


STRICKLIN  et  aL  v.  MOORE.     (Supreme 
Court  of  Arkansas.     Jan.  20,  1913.)     On  peti- 
tion for  rehearing.     Denied. 
For  former  opinion,  see  161  S.  W.  1009. 

HART,  J.  In  testing  the  allegations  of  the 
complaint  on  demurrer  on  the  former  appeal, 
the  court  said  that  the  adverse  possession  of  W. 
N.  Stricklin  as  tenant  b^  the  curtesy,  coupled 
with  the  adverse  possession  of  his  wife,  would 
constitute  an  investiture  of  title  in  the  heirs  of 
Mary  D.  Stricklin,  subject  to  the  life  tenancy 
of  W.  N.  Stricklin.  The  reason  is  that  the  es- 
tate by  curtesy  Is  a  mere  continuation  of  the 
wife's  estate,  and  is  in  the  nature  of  an  es- 
tate by  descent  rather  than  by  purchase.  Ac- 
cording to  the  allegations  of  the  complaint,  W. 
N.  Stricklin's  possession  was  capable  of  being 
referred  to  a  claim  of  right  by  curtesy,  it  hav- 
ing been  alleged  in  the  complaint  that  his  wife 
died  in  the  possession  of  the  lands.  It  then  be- 
came a  question  whether  the  character  of  ber 
previous  iwssession,  which  had  not  run  for  the 
statutory  period,  could  be  continued  by  him. 
We  held,  under  tne  allegations  of  the  complaint, 
that  his  adverse  possession  could  be  tacked  to 
the  previous  possession  of  his  wife,  and  that,  if 
the  possession  was  continued  for  the  statutory 
period,  it  would  create  an  investiture  of  title  in 
her  heirs,  subject  to  the  life  estate  of  W.  N. 
Stricklin. 

It  is  well  settled  that  adverse  possession  must 
be  continuous,  and  ite  continuity  must  be  in 
the  same  right.  Therefore  it  was  necessary  for 
appellante  in  this  case  to  show  that  Mrs.  Strick- 
lin was  in  possession  of  the  land  at  the  time 
of  her  death,  as  well  as  to  show  that  the  pos- 
session of  W.  N.  Stricklin  after  her  death  was 
continued  in  her  right.  We  did  not  hold,  as 
counsel  for  appellanta  seem  to  think  we  did, 
that  a  husband  cannot  act  as  agent  for  his  wife, 
and  cannot  take  charge  of  and  manage  her  real 
estate.  We  did  hold,  however,  that  there  was  ^ 
no  testimony  in  the  case  that  would  have  war- 
ranted a  jury  in  finding  that  W.  L.  Stricklin 
was  in  possession  of  the  lands  prior  to  the 
death  of  bis  wife  as  ber  agent  or  that  he  was 
holding  the  land  for  her.  On  the  contrary,  we 
held  uat  the  undisputed  evidence  showed  that 
W.  N.  Stricklin  held  possession  of  the  land  in 
his  own  right  prior  to  the  death  of  his  wife,  and 
that,  therefore,  there  could  be  no  previous  pos- 
session of  the  wife,  to  which  his  possession  aft- 
er ber  death  could  be  tacked,  so  as  to  continue 
the  adverse  possession  in  ber  right.  As  we  said, 
the  testimony  of  B.  L.  Stricklin  amounted  to 
no  more  than  a  conclusion  on  his  part  that  his 
mother  was  in  the  possession  of  the  land  prior 
to  her  death,  for  he  did  not  testify  to  any  fact 
or  circumstance  from  which  it  might  be  inferred 
that  she  was  in  possession  of  the  land,  but  only 
stated  his  conclusion  on   the  matter.     B.   Il 
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Stricklin  testified  that  after  his  mother  died 
his  father  told  him  that  the  land  belonged  to 
Mary  D.  Stricklin,  his  wife,  and  that  he  was 
holding  the  land  for  her  children.  This  state- 
ment, being  made  aftef  the  death  of  Mary  D. 
Stricklin,  is  not  sufficient  to  show  that  she  had 
possession  of  the  land  prior  to  her  death. 

The  declarations  of  W.  N.  Stricklin,  made 
after  the  death  of  his  wife,  as  to  her  ownership 
of  the  land,  ore  not  sofficient  to  show  that  she 


was  In  possession  of  the  land  pievions  to  her 
death.  To  so  hold  would  be  to  adopt  the  rale 
that  a  scintilla  of  evidence  Is  sufficient  to  send 
the  case  to  the  jury,  and  this  the  court  has 
never  done.  On  the  contrary,  the  court  has 
uniformly  held  that,  where  there  is  no  substan- 
tial evidence  to  support  a  verdict  for  the  plain- 
tiff, it  is  the  duty  of  the  trial  court  to  so  de- 
clare the  law. 
The  petition  for  a  rehearing  will  be  denied. 
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ABANDONMENT. 

See  Chariti^  I  30 :  Divorce,  U  37,  133 ;  Hus- 
band and  Wife,  H  268,  304 ;  Mines  and  Min- 
erals, I  68;  Municipal  Corporations,  {  657; 
Railroads,  i  82. 

ABATEMENT. 

See  Nuisance,  {  36. 

ABATEMENT  AND  REVIVAL 

See  Appeal  an^  Error,  {{  78,  858. 

V.  DEATH  OF  PARTT  AXD  KEVITAL 

OF  ACTION. 

(A)  Abatemeat    or    Sarvival    of  Aetloa. 

i  69  (Ky.)  Where,  pending  appeal,  the  de- 
fendant in  an  action  for  damages  for  assault 
and  battery  dies  and  the  case  is  reversed,  the 
action  should  be  dismissed  under  Ky.  St.  |  10. 
-ShieldB'  Adm'rs  v.  Rowland,  161  8.  W.  408. 

ABORTION. 

See  Criminal  Law,  M  494,  786 ;  Indictment  and 
InformatiMi,  §{  60,  125. 

1 1 1  (Mo.)  Evidence  held  insufficient  to  sup- 
port a  conviction  for  administering  a  drug  with 
intent  to  produce  an  abortion. — State  v.  Stapp, 
151  S.  W.  971. 

I  13  (Mo.)  Instruction  that  to  "administer" 
drugs  meant  to  "give"  them  to  a  person  held 
erroneous,  where  evidence  showed  delivery  with 
directions  to  take  them  the  next  day.— State  T. 
Stapp,  151  S.  W.  971. 

ABSTRACT  BOOKS. 

See  Records,  S  17. 

ABSTRACTS. 

See  Appeal  and  Error,  H  681,  584,  639. 

ABUTTING  OWNERS. 

See  Bbundaries,  {  21. 


ACCEPTANCE 

i  66;    Guaranty, 


I  7; 


See  Bills  and   Notes, 
Sales,  H  23, 181, 1S2. 

ACCIDENT  INSURANCE 

See  Insurance,  |  669. 

ACCOMPLICES. 

See  Criminal  Law,  {  507. 

ACCORD  AND  SATISFACTION. 

1 8  (Mo.App.)  There  having  been  no  dispute 
•a  to  the  amount  of  indebtedness,  there  was 
no  accord  and  satisfaction,  where  a  purchaser 
of    lumber    remitted,    as    each    shipment    was 


made,  th;  contract  price,  less  2  per  cent,  and 
nothing  was  said  as  to  the  2  per  cent,  till  aft- 
er all  the  shipments  and  such  payments. — Vin- 
son V.  Lee  Jordan  Lumber  Co.,  151  S.  W.  199. 

g  1 1  (Ky.)  In  order  to  constitute  an  accord 
and  satisfaction,  the  less  sum  offered  in  set- 
tlement of  the  greater  must  be  offered  in  full 
satisfaction  of  the  demand  and  must  be  ac- 
cepted as  such.— Sanders  v.  Standard  Wheel 
Co.,  151  S.  W.  674. 

i  27  (Ky.)  Plaintiff's  acceptance  of  a  check 
for  a  part  only  of  his  claim  held  not  to  consti- 
tute an  accord  and  satisfaction,  as  a  matter  of 
law.— Sanders  v.  Standard  Wheel  Co.,  151  S. 
W.  674. 

ACCOUNT. 

See  Guardian  and  Ward,  H  148-163 ;   Partner- 
ship, S  336. 

ACCRETION. 

See  Navigable  Waters,  {  44. 

ACCRUAL 

See  Limitation  of  Actions,  U  46-58. 

ACKNOWLEDGMENT. 

See  Limitation  of  Actions,  {|  15,  146. 

I.  NATURE  AND  NEOES8ITT. 

{ 5  (Mo.)  Where  a  contract  for  a  sale  of 
land  was  acknowledged  by  the  purchaser,  but 
not  by  the  vendor,  it  was  not  entitled  to  record. 
— Heints  v.  Moore,  151  S.  W.  449. 

H.  TAKING  AND  OERTIFIOATE. 

{ 37  (Tex.)  A  certificate  of  acknowledgment 
of  a  conveyance  held  sufficient  to  pass  the  wife's 
interest,  though  not  in  the  form  of  the  statute 
(Paschal's  Dig.  art.  1003),  because  not  contain- 
ing a  recital  that  the  wife  stated  that  she  did 
not  wish  to  retract.— Spivy  v.  March,  151  S. 
W.  1037. 

i  38  (Mo.)  Under  Rev.  St.  1909,  »  2790, 2799. 
3()01,  certificate  of  acknowledgment  of  a  deed 
executed  by  a  corporation  held  sufficient. — 
Strother  v.  Barrow,  151  S.  W.  960. 

IV.  PIXADINO  AND  EVIDENCE. 

SS8  (Tex.)  Where,  in  an  action  to  set  aside 
deeds  executed  by  married  women  because  of 
land  fraudulently  included,  the  proper  execu- 
tion of  the  deeds  was  not  questioned,  plaintiffs 
were  not  required  to  allege  that  the  notary  who 
took  the  acknowledgments,  through  fraud  or  im- 

SMition.  failed  to  exidain  the  deeds  to  them.— 
ar  V.  Davis.  161  S.  W.  794. 

ACTION. 

See  Abatement  and  Revival 

ADJOINING  LANDOWNERS. 

See  Boundaries. 
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ADJOURNMENT. 

See  Courts,  {66. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  U  406-417;  Evidence,  {{ 
210-253. 

ADULTERY. 

See  Divorce,  t  62. 

§  1 1  (Tex.  Cr.  App.)  Wliere  the  state  depend- 
ed somewhat  upon  ciFcumstantial  evidence,  ev- 
idence that  persons  seen  by  witness  Under  cir- 
cumstances indicating  adultery  were  the  de- 
fendants was  admissible  as  bearing  ai)on  the 
identity  of  the  parties.— Mackey  t.  State,  151 
S.  W.  802. 

ADVERSE  POSSESSION. 

See  Easements,  M  5-9 ;  Highways,  §  7 ;.  Life 
Elatates,  §  8;  Limitation  of  Actions',  Ten- 
ancy in  Common,  g  15. 

I.  HATURE  AUB  REQinSITES. 

(A)  Aeqnlaltloa  of  Rlslita  by  PreBcrlptloa 

In  General. 

1 4  (Mo.)  A  grant  to  trustees  of  a  church  in 
trust  for  tjie  congregation  of  the  church  for  the 
use  of  the  premises  as  a  place  of  worship  is  a 
grant  for  a  charitable  use  within  Rev.  St  1909, 
{  1886,  relating  to  limitations.— Strother  T. 
Barrow,  151  S.  W.  960. 

S7  (Mo.)  Limitations  did  not  begin  to  run  in 
favor  of  the  parties  in  possession  of  public 
land  until  the  issuance  of  a  patent  correctly 
describing  the  land.— Marshall  v.  Hill,  161  S. 
W.  131. 

(B)  Dnratioa    and    Contlnnttr   of   Poasea- 

■loa. 

{41  '(Tex.  Civ. App.)  A  person  and  bis  as- 
signs claiming  title  under  a  settler  and  holding 
adverse  possession  for  15  years  of  100  feet  of 
the  200  feet  of  land  granted  to  a  railroad  for 
a  right  of  way  acquired  title  by  adverse  pos- 
session.- Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Western 
Stockyards  Co.,  161  S.  W.  1172. 

(P)  Hoatflc  Charaeter  of  Poaaeuloa. 

f  62  (Ark.)  Where  a  wife  never  had  actual 
possession  of  land,  the  possession  of  the  hus- 
band after  her  death  was  in  his  own  right,  and 
not  as  tenant  by  curtesy ;  and  hence  created  ti- 
tle by  adverse  P9ssession  in  himself  as  against 
an  outstanding  title  and  not  in  the  heirs  of  the 
wife.— Stricklin  v.  Moore,  151  S.  W.  1009. 

I  €2  (Mo.)  A  widow  occupying  property  un- 
der her  quarantine  cannot  thereby  acquire  title 
as  against  the  heir  or  remainderman. — Moran  v. 
Stewart,   151  S.  W.  430. 

By  delay  during  which  a  widow  ia  permitted 
to  occupy  the  whole  of  an  estate,  the  other 
heirs  do  not  lose  their  right  to  apply  to  the 
court  to  assigrn  dower  to  her;  the  possession 
not  being  hostile. — Id.   . 

{64  (Ky.)  Possession  under  an  unconditional 
parol  gift  of  a  well-defined  body  of  land  for  15 
years  confers  title,  but  not  so  if  the  entry  was 
under  a  mere  expectation  of  a  gift  in  the  fu- 
ture.- Murphy  v.  Newingham,  151  S.  W.  930. 

{73  (Ky.)  A  patent,  though  void  because  in- 
cluding land  previously  granted,  is  color  of 
title,  and  defines  the  possession  of  the  patentee 
claiming  to  the  extent  of  his  boundary. — Bryant 
V.  Strunk,  151  S.  W.  381. 

{ 80  (Mo.)  A  quitclaim  deed  purporting  to 
convey  land  abutting  a  private  alley,  and  de- 
scribing such  alley  as  "known  -as  a  private  al- 
ley," held  insufficient  as  color  of  title  there- 
to, since  it  impeaches  rather  than  asserts  title. 


— Dulce  Realty  Co.  t.  Staed  Realty  Co.,  151 
S.  W.  415. 

{84  (Mo.)  Where  defendant  had  held  open 
and  exclusive  possession  of  land  in  dispute, 
claiming  title,  long  enough  for  her  possession 
to  ripen  into  title,  it  did  not  affect  that  result 
because  she  may  have  known  the  record  title 
was  in  another.— Cousins  v.  White,  151  S.  W. 
737. 

{  85  (Ark.)  In  ejectment  between  the  heirs  of 
a  wife  and  a  purchaser  under  an  execution 
against  the  hnsband,  evidence  held  insofficient 
to  show  any  such  change  of  possession  under 
a  colorable  deed  from  the  husband  to  the  wife 
as  gave  her  title  by  adverse  possession  prior  to 
the  execution  sale. — Stricklin  v.  Moore,  161  S. 
W.  1009. 

1 85  (Ky.)  Evidence  held  to  sustain  a  chan- 
cellor's finding  that  plaintiff  occupied  tbe  land 
in  question  by  defendant's  permission  only  and 
not  under  an  unconditional  parol  gift. — ^Murphy 
v.  Newingham,  151  S.  W.  930. 

(G)   Farmeat  of  Taxes. 

{ 87  (Ark.)  Act  March  18,  1889  (Laws  1890, 
p.  117),  now  Kirby's  Dig.  {  5057,  providing 
that  parties  paying  taxes  on  uninclosed  and 
unimproved  land  shall  be  deemed  to  be  in  pofe- 
session,  but  that  no  one  can  invoke  the  act  un- 
less he  and  his  predecessors  shall  have  made 
seven  payments,  three  after  its  enactments 
while  retroactive,  ia  not  so  as  to  persons  under 
disability  at  its  passage,  but  not  under  Usabil- 
ity when  payments  began.— Deane  t.  Moore, 
151  S.  W.  286. 

m.  PI£ADINO,  EVIPENOE,  TRIAI., 
AXn  REVIEW. 

{116  (Ky.)  Where  there  is  evidence  of  ad- 
verse possession  by  a  junior  patentee,  the  court 
must  by  its  instmctionfi  define  the  extent  of 
possession  under  the  evidence.— Bryant  v. 
Strunk,  161  S.  W.  381. 

g  116  (Mo.)  In  an  action  for  the  recovery  of 
land  where  adverse  possession  was  set  up,  evi- 
dence held  to  sufficiently  show  defendant's  pos- 
session under  color  of  title,  so  as  to  anthorixe 
an  instruction  that  10  years  possession  under 
color  of  title  would  ripen  into  actual  title. — 
Cousins  V.  White,  151  S.  W.  737. 

AFFIDAVITS. 

See  Appeal  and  Error,  {(  201,  242:  Criminal 
Law,  H  956,  958;  Exceptions,  Bill  ot,  I  64: 
Jud^ent,  {  158 ;  Witnesses,  {  892. 

AFTER-ACQUIRED  TITLE. 

See  Estoppel,  (  8& 

AGENCY. 

See  Principal  and  Aj^ent 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  |  54. 

AGREEMENT. 

See  Contracts. 

ALAMO  PROPERTY. 

See  Perpetuities,  {  4 ;    States,  {  88. 

ALIMONY. 

See  ^Divorce,  I  246;  Hnsband  and  Wife,  |  288. 

AMENDMENT. 

See  Costs,  (  316 :  Criminal  Law.  {  214 ;  Judg- 
ment, {  318;    Pleading,  {{  236-252. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  {  12a 
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ANIMALS. 

See  Carriers,  H  228,  229 ;  Municipal  Ciorppra- 
tiona,  §{  604,  631 ;  Nuisance,  {{  s.  61 ;  BaU- 
roads,  H  103,  419-446;   Sunday,  {  19. 

1 51  (Mo.App.)  Under  Rev.  St.  1909,  |  773, 
it  is  not  necessary  for  recovery  of  damages  by 
one  restraining  a  cow  running  at  large  that  he 

five  tlie  owner  written  notice  under  section 
72,  when  he  gives  the  owner  personal  notice, 
though  they  do  not  agree  on  the  damages. — 
Warren  v.   Cowden,    151    S.   W.   601. 

Where  plaintiff,  restraining  a  cow  running 
at  large,  proceeds  under  Rev.  St.  1909,  t  773, 
dispensing,  under  certain  drcumstances,  with 
necessity  of  written  notice,  under  section  772, 
it  is  immaterial  tliat  he  gave  an  insufficient 
written  notice. — Id. 

Authorizing  recovery  by  plaintiff  in  replevin 
for  his  cow,  restrained,  when  running  at  large, 
by  defendant,  without  plaintiff  having  deposited 
the  amount  which  he  admitted  to  be  due  de- 
fendant or  without  an  instruction  to  render  ver- 
dict for  that  amount,  if  the  jury  found  for 
plaintiif  aa  to  the  other  issues,  was  error.— Id. 

ANSWER. 

See  Pleading,  K  183,  4(». 

APPEAL  AND  ERROR. 

See  Abatement  and  Revival,  {  69;  Attorney 
and  CUent,  H  57,  101 :  Bail,  M  67,  65 ;  Cer- 
tiorari ;  Constitutional  Law,  i  316 ;  Criminal 
Law,  ij  1028-117S;  Divorce,  1_184;  EJminent 
Domain,  i  256 ;  Ihcceptions,  Bill  of ;  Homi- 
cide, IS  3S2-S40;  Insane  Persons,  f  27;  Jus- 
tices of  the  Peace,  {  191 ;  Mandamus,  f^  16, 
57;  Municipal  Corporations,  {  642;  Princi- 
pal and  Agent,  {  113;  OSixation,  {  463; 
WUls,  {402. 

XI.  If  ATDRE  AHD   OBOUHBB  OF  AP' 
PEX.IATX!  jrUBIBDIOTIOlf. 

123  (Mo.)  The  Supreme  Court  will  deter- 
mine its  jurisdiction  of  the  subject-matter  in 
condemnation  proceedings,  though  no  question 
thereon  is  raised  by  counsel.— Springfield  S.  W. 
Ry.  Co.  V.  Schweltser,  151  S.  W.  12a 

m.  DEonioirs  bevxewabijb. 

(D)  FinalttT  of  DetenalaattoB. 

f  71  (Tez.Civ.App.)  A  proceeding  by  defend- 
ant in  replevin  to  compel  the  constable  to  ac- 
cept a  replevy  bond  is  not  within  Rev.  C^v.  St. 
1911,  arts.  4644-4646,  relative  to  appeals  from 
orders  granting  or  refusing  temporary  injunc- 
tions, but  is  a  proceeding  by  mandamus,  inde- 
pendent of  the  replevin  action. — Keasler  Lum- 
ber Co.  V.  Clark,  151  S.  W.  345. 

1 76  (Tez.Civ.App.)  A  judgment  from  which 
an  appeal  was  taken  during  the  term  held  a 
final  judgment,  and  appealable,  where  the  term 
ended  without  a  change  therein  or  tlM  granting 
of  a  new  trial.— Robbie  v.  Upson,  151  S.  W. 
570. 

1 76  (Tex.Civ.App.)  The  fact  that  a  judg- 
ment was  entered  nunc  pro  tunc  did  not  affect 
its  finality.— Snell  v.  Ham,  151  S.  W.  1077. 

1 77  <Mo.)  An  order  appointing  commission- 
ers to  set  off  homestead  and  dower  to  a  widow 
held  merely  a  preliminary  order,  and  not  a  final 
judgment— Moran  v.   Stewart,  151  S.  W.  439. 

1 78  (Ky.)  An  order  sustaining  a  demurrer  to 
en  amended  petition,  but  making  no  further 
disposition  of  the  action,  is  not  a  final  order, 
and  is  not  appealable.— Rodes  v.  Tates,  151  S. 
W.  359. 

§78  (Tenn.)  A  decree  overruling  a  plea  in 
abatement  to  the  jurisdiction  is  not  upon  the 
merits,  so  as  to  be  final  and  appealable. — Em- 
pl^ers'  Indemnity  Co.  v.  Willard,  151  S.  W. 


178  (Tex.CIv.App.)  An  order  to  preserve 
property  under  the  control  of  the  court  in  re- 

S levin  is  interlocutory,  and  not  appealable.— 
[easier  Lumber  Co.  v.  Clark,  151  S.  W.  345. 

<80  (Tenn.)  A  final  decree,  which  is  appeal- 
able, is  one  that  disposes  of  the  entire  merits 
of  the  case. — Employers'  -Indemnity  Co.  T.  Wil- 
lard, 151  S.  W.  1020. 

i  80  (Tex.Civ.App.)  Judgment,  which  did  not 
dispose  of  one  defendant's  cross-action  against 
his  codefendants,  held  not  a  final  judgment, 
from  which  he  could  appeal. — ^Hamilton  v.  D. 
S.  Cage  &  Co.,  161  S.  W.  894. 

(K)  Katnre,  Seope,  aad  KSeot  of  Deelsfoa. 

f  100  (Tex.Clv.App.)  Under  Acts  31st  I^eg.  c. 
34,  amending  Acts  30th  Leg.  c.  107,  authorizing 
an  appeal  from  an  order  granting,  refusing,  or 
dissolving  a  temporary  injunction,  no  right  of 
appeal  lies  from  an  order  refusing  to  dissolve 
such  an  injunction. — Jaynes  v.  Burch,  161  S. 
W.   596. 

i  100  (Tex.OiT.App.)  Jurisdiction  to  review 
an  order  denying  a  motion  to  dissolve  or  modi- 
fy a  temporary  Injunction  is  not  given  by  Rev. 
Civ.  St.  1911,  art.  4644,  authorizing  appeal 
from  an  order  granting,  refusing  or  dissolving 
a  temporary  injunction.— Welbom  v.  Collier, 
151  S.  W.  665. 

(lis  (Ark.)  An  appeal  does  not  lie  from  an 
order  setting  aside  a  default  judgment  as  pre- 
mature.— McPherson  v.  Consolidated  Casualty 
Co.,  151  S.  W.  283. 

1 1 13  (Tex.  Civ.  App.)  'Where  judgment  was 
entered  under  a  verdict  rendered  in  pursuance 
of  an  agreement  of  the  parties  that  a  verdict 
might  be  returned  by  a  majority  of  the  jurors 
on  which  judgment  might  bie  entered,  an  order 
made  at  the  same  term  setting  aside  the  judg- 
ment and  granting  a  new  trial  is  not  appeal- 
able.—Philadelphia  Underwriters'  Agency  of 
Fire  Ass'n  of  Philadelphia  v.  Brown,  151  S. 
W.  809. 

V.  PBBBBNTATZOir  AXD   RESEBVA- 

TIOH  nrjUIWEB  OOUBT  OF 

OBOUMUS  OF  BEVIEW. 


(A)  U 


and  tIaestloBB  la  I^ovrer  Coart. 

I  171  (Mo.)  Where  a  proceeding  was  tried  be- 
low and  heard  in  the  Supreme  Court  on  the 
theory  that  it  was  a  proceeding  in  the  nature 
of  quo  warranto,  it  will  be  decided  by  the  Su- 
preme Court  on  the  same  theory.— State  ex  reL 
KSmbrell  v.  People's  Ice,  Storage  &  Fuel  Co., 
161  S.  W.  101. 

1 170  (Mo.)  A  constitutional  question  cannot 
be  raised  on  appeal  from  the  probate  court, 
where  no  anch  issue  was  presented  at  the  trial. 
—State  ex  leL  Nolte  t.  McQnilUn,  151  S.  W. 
444. 

§  171  (Mo.App.)  Complainant  is  bound  on  ap- 
peal by  the  theory  of  the  cause  adopted  in  his 
petition  and  at  the  trial.— Hight  v.  American 
Bakery  Co.,  151  S.  W.  776. 

(B)  Objeotloas  and  Hotloaa,    aad  Rallass 
Thereon. 

i  185  (Ark.)  A  party  who  did  not  object  when 
a  chancellor  was  substituted  for  the  regular 
chancellor  who  announced  his  disqualification 
but  went  to  trial  cannot  object  on  appeal. — 
Blagg  V.  Fry,  161  S.  W.  609. 

i  187  (Ark.)  Where  there  was  no  objection 
to  a  misjoinder  of  parties,  it  will  not  be  con- 
sidered on  appeal.— Burnett  v.  Turner,  151  S. 
W.  249. 

^  193  (Ark.)  Where  there  was  no  objection 
to  an  improper  joinder  of  two  causes  of  action, 
it  will  not  be  considered  on  appeal.- Burnett  v. 
Turner,  161  S.  W.  249. 

1 193  (Mo. App.)  That  a  petition  does  not 
state  a  cause  of  action  may  tie  raised  for  the 
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first  time  on  appeal.— Angel  v.  City  of  Portage- 
ville,  151  S.  W.  192. 

{  195  (Ky.)  An  objection  to  the  filing  of  an 
amended  answer  cannot  be  raised  on  appeal, 
where  there  was  no  objection  to  its  filing  lie- 
low  nor  exception  taken  to  the  order  filing  it. — 
Madden  v.  Meehan,  151  S.  W.  681. 

t  195  (Mo.App.)  Failure  to  question  in  the 
trial  court  the  validity  of  an  amendment  to  a 
special  tax  bill  or  to  its  admission  in  evidence 
precludes  a  consideration  of  the  question  on  ap- 
peal.— Granite  Bituminous  Paving  Co.  v.  Park- 
view Realty  &  Improvement  Co.,  151  S.  W. 
486. 

S  198  (Mo.)  Error  in  directions  to  commis- 
sioners appointed  to  ascertain  the  value  of  real 
estate  in  a  widow's  action  for  dower  held  not 
reviewable,  where  there  was  no  objection  below, 
either  at  the  time  of  appointment  and  direc- 
tion or  when  the  report  was  approved. — Moran 
V.  Stewart,  151  S.  W.  439. 

t20l  (Ark.)  An  objection  not  made  below  to 
the  court's  statement  as  to  the  effect  of  plain- 
tiff's affidavit  in  replevin  could  not  be  reviewed. 
—Jenkins  v.  Quick,  151  S.  W.  1021. 

{204  (Ky.)  A  defendant  who  did  not  object 
to  the  admission  of  improper  testimony  may  not 
•vail  himself  of  the  error  on  appeal. — Chesa- 
peake &  O.  Ry.  Co.  V.  Meyers,  151  S.  W.  19. 

§204  (Ky.)  A  party,  who,  on  the  cross-ex- 
amination of  a  witness,  brings  out  incompetent 
testimony,  and  who  does  not  object  or  except 
to  it  nor  move   to   exclude  it,  may  not  com- 

5 lain  thereof  on  appeal. — ^Andonique  y.  Carmen, 
51  S.  W.  921. 

1216  (Mo.App.)  That  decedent  bad  incipient 
epilepsy  cannot  tw  relied  on  as  an  excuse  to 
negative  contributory  negligence,  where  it  was 
abandoned  by  not  being  mentioned  in  the  in- 
structions offered  by  plaintiff.— Brady  v.  City  of 
St.  Joseph,  151  S.  W.  234. 

{216  (Mo.App.)  The  defect  in  an  instruction 
on  the  measure  of  damages  arising  from  the 
omission  to  give  the  legal  elements  on  which 
the  jury  must  base  a  verdict  is  but  a  nondi- 
rection,  and  defendant  failing  to  request  an  in- 
struction on  the  subject  may  not  complain.— 
Madden  v.  Missouri  Pac.  Ry.  Co.,  151  S.  W. 
489. 

{221  (Tex.Civ.App.}  Objection  that  an  in- 
junction against  ^  nuisance  was  too  broad  can- 
not be  reviewed  on  appeal,  where  no  steps  were 
taken  below  to  limit  the  scope  of  the  decree, 
which  conformed  to  the  prayer  for  relief  and 
the  findings.— Nations  v.  Harris,  151  S.  W.  334. 

{  232  (Ark.)  Where  an  objection  below  to  an 
instruction  was  properly  overruled,  an  objec- 
tion on  other  grounds  cannot  tie  uned  on  ap- 
peal.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Wil- 
liams, 151  S.  W.  243. 

{  232  (Ark.)  Objection  to  conclusion  of  phy- 
sician from  examination  of  X-ray  pictures, 
when  he  was  not  an  X-ray  expert,  held  not 
to  assign  error  from  admission  of  testimony 
showing  a  controversy  among  the  ptiysicians 
as  to  plaintifiTs  injuries.— St.  Ijouis,  I.  M.  & 
S.  R.  (Jo.  V.  Brogan,  151  S.  W.  699. 

{ 232  (Mo.App.)  An  objection,  first  raised  on 
appeal,  that  a  petition  does  not  state  a  cause 
of  action  does  not  present  for  review  a  merely 
defective  statement  of  a  cause  of  action. — An- 
gel V.  City  of  Portageville,  151  S.  W.  192. 

J  242  (Tex.Civ.App.)  The  question  of  plaintiff, 
ng  as  administratrix,  not  having  executed 
a  bond  as  such,  and  so  not  having  capacity 
to  sue  as  such,  required  by  Sayles'  Ann.  Civ. 
St.  1897,  art.  1265,  to  be  raised  by  plea  veri- 
fied by  affidavit,  is  waived  by  defendant,  where 
it  failed  to  have  it  determined  by  the  trial 
court  and  to  assign  error  thereon.-^3asey  v. 
Texarkana  &  Ft  S.  Ry.  Co.,  151  S.  W.  856. 

(O)  Bzeeptlons. 

(253  (Tez.Oiv.App.)  Where  the  record  fails 
to  show  any  exception  to  plaintiff's  petition. 


the  question  of  the  propriety  of  sustaining  an 
exception  thereto  i-annot  be  considered  on  ap- 
peal.—Walker  V.  Metropolitan  St  Ry.  Co.,  151 
S.  W.  1142. 

{ 260  (Mo.App.)  A  ruling  admitting  evidence 
not  excepted  to  is  not  reviewable.— Byrd  r. 
Vanderburgh,  151  S.  W.  184. 

{262  (Mo.App.)  Where  plaintiff  did  not  ex- 
cept to  the  giving  of  a  peremptory  instruction 
for  defendant  the  nonsuit  must  be  held  a  vol- 
untary one.— Arnold  v.  ^tna  Life  Ins.  Co.,  151 
S.  W.  190. 

{  265  (Mo.App.)  Unless  excepted  to,  the  pro- 
priety of  taking  an  application  for  separate 
maintenance  under  advisement  and  postponing 
its  decision  so  that  the  parties  may  become  rec- 
onciled cannot  be  reviewed. — Creasey  v.  Crea- 
sey,  161  S.  W.  215. 

{  266  (Mo.)  Error  in  the  directions  to  commis- 
sioners apDointed  to  ascertain  the  value  of  real 
estate  in  a  widow's  action  for  dower  and  dam- 
ages was  not  reviewable,  where  no  exceptions 
were  saved  to  the  court's  approval  of  the  re- 
port of  the  commissioners. — Moran  v.  Stewart, 
161  S.  W.  439. 


{270  (Mo.App.)  An  order  overruling  a   mo- 
an in  arrest  of  judgment  will  not  be  reviewed, 
in  the  absence  of  an  exception. — ^Angel  t.  City 


of  Portageville,  151  S.  W.  192. 

{  272  (Mo.)  Parties  in  a  civil  case  should  im- 
mediately except  to  errors  of  the  trial  court 
prejudicing  their  rights,  to  enable  the  court  to 
correct  the  same. — Moran  t.  Stewart,  151  S. 
W.  439. 

{274  (Mo.)  Exceptions  to  the  overruling  of 
objections  to  commissioners'  report  heU  insuf- 
ficient to  present  for  review  error  in  the  ap- 
proval of  the  report — Moran  v.  Stewart,  151 
S.  W.  439. 

Plaintiff's  failure  to  except  to  approval  of  the 
report  of  commissioners  in  dower  proceedings 
held  not  cured  by  a  motion,  made  four  years 
later,  to  set  aside  such  approval,  nor  by  ex- 
ceptions to  the  striking  of  such  motion. — Id. 

{274  (Mo.App.)  Where  plaintiff  did  not  ex- 
cept to  a  i>eremptory  instruction  for  defend- 
ant, but  took  "an  involuntary  nonsuit  with 
leave  to  move  to  set  aside,"  an  exception  to  the 
overruling  of  such  motion  could  not  relate  back 
to  the  ruling  on  the  instruction;  the  nonsuit 
being  in  fact  voluntary.— Arnold  T.  JEtaa,  Life 
Ins.  O).,  151  S.  W.  190. 

(D)  Motloas  tor  ITew  Trial. 

1 297  (Mo.App.)  An  adverse  ruling  on  a  mo- 
tion to  affirm  the  justice's  judgment  cannot  be 
reviewed  in  the  absence  of  a  motion  for  new 
trial  or  a  rehearing.— Silberberg  v.  Oitenstein, 
161  S.  W.  983. 

{301  (Mo.App.)  The  error  in  a  judgment  on 
a  special  tax  bill  declaring  that  it  should  draw 
8  per  cent  interest  appears  on  the  face  of  tlie 
record,  and  is  TeTiewable,  though  not  complain- 
ed of  in  the  motion  for  new  trial. — Granite  Bi- 
tuminous Paving  Co.  v.  Parkview  Realty  &  Im- 
provement Co.,  151  S.  W.  479. 

{  30 1  (Ark.)  Objections  to  instructions  and  to 
the  admission  and  exclusion  of  evidence  are 
waived,  where  the  party  objecting  fails  to  pre- 
serve exceptions  to  the  rulings  by  assigning 
them  as  a  ground  in  his  motion  for  a  new  trial 
—Thomas  v.  Jackson,  151  S.  W.  621. 

{ 305  (Mo.App.)  Even  where  there  has  lieen 
a  motion  for  new  trial  or  a  rehearing,  the  de- 
nial thereof  is  not  open  to  review,  unless  there 
has  been  an  exception  to  the  ruling. — Silberberg 
V.  Gltenstein,  151  S.  W.  983. 

VH.  BEQinSTIXS  Aim  pbooeesxhos 
FOR  TBAXSTEK  OF  OAV8E. 

(B)  FetltloB    or    Prarer,    AllovraaeOt    am* 
Ccrtiaeste  or  AAdavlt. 

{359  (Tenn.)  Shannon's  Oide,  4889,  author- 
ising the  chancellot  to  allow  an  appeal  in  the 
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cases  ennmerated  therein  as  a  matter  of  dis- 
cretion, does  sot  authorize  him  to  allow  an  ap- 
peal from  a  decree  overruling  a  plea  in  abate- 
ment to  his  jurisdiction ;  that  not  being  one  of 
the  cases  mentioned. — Employers'  Indemnity  Co. 
V.  Willard,  151  S.  W.  1029. 

1 361  (Tex.)  A  statement  merely  asking  the 
Supreme  Court  to  take  jurisdiction,  under 
Sayles'  Ann.  Civ.  St.  1887,  art.  941,  subds.  5, 
7,  and  8,  without  pointing  out  the  exact  statu- 
tory grounds  of  jurisdiction,  did  not  comply 
with  the  rules  of  the  Supreme  Court.— Edwards 
V.  St  Loais  iSouthwestem  By.  Co.  of  Texas, 
151  S.  W.  289. 

(C)  PaTment  o(  Fees  or  Costa,  mad  Boads 
or  Other  Seeurlties. 

S  374  _<Tex.Civ.App.)  One  bringing  action  in 
her  individual  capacity  and  as  administratrix 
cannot  appeal  in  aer  individual  capacity  with- 
out giving  a  bond,  but  under  Sayles'  Ann.  Civ. 
St.  1897,  art.  1408,  does  not  have  to  give  bond 
in  her  capacity  as  administratrix. — Casey  v. 
Texatfcana  &  Ft.  S.  Ry.  Co.,  151  8.  W.  856. 

(D)  'Writ  of  Error,  Citation,  or  ITotlee. 

1 417  (Ark.)  Under  Kirby's  Dig.  {  1188,  an 
appeal  from  an  order  vacating  a  default  judg- 
ment and  granting  a  new  trial  made  in  the 
term  at  which  the  judgment  was  rendered  does 
not  lie,  unless  the  notice  of  appeal  contains 
appellant's  assent  for  judgment  against  him 
on  the  affirmance  of  the  order. — McPherson  v. 
Consolidated  Casualty  Co.,  151  S.  W.  283. 

Vni.  EFFECT  OF  TRANSFER  OF 

CAUSE  ^R  PROCEEDINGS 

THEREFOR. 

<A)  Powem    and    Proeeedinss    of    liOvrer 
Conrt. 

1447  (Ky.)  Under  CSv.  Code  Prac.  1 747,  pro- 
viding for  continuance  of  an  injunction  pending 
an  appeal,  the  terms  of  the  continuance  must  be 
lirst  determined  by  the  circuit  court,  and  the 
party  dissatisfied  therewith  may  have  the 
same  reviewed  by  the  Court  of  Appeals  or  judge 
thereof  in  vacation.— Kentucky  Coal  &  Tim- 
ber Development  Co.  v.  Carroll  Hardwood 
Lumber  Co.,  161  S.  W.  689. 

(B)  Jnrlsdietloa    Ae«Bired    br    Appellate 
Conrt. 

{456  (Ky.)  Where  an  appeal  in  an  action  to 
restrain  the  cutting  of  timber  involved  diffi- 
cult questions  of  law,  an  injunction  dissolved 
in  part  by  the  trial  court  will  be  continued 
pending  appeal.— Kentucky  Coal  &  Timber  De- 
velopment Co.  V.  Carroll  Hardwood  Lumber 
Co.,  151  S.  W.  689. 

X.  RECORD  AND  PROOEEDZNaS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Shown  by  Reoord. 

f  499  (Mo.)  The  question  whether  the  issues 
raised  by  a  demurrer  were  concluded  by  an 
adverse  ruling  on  motion  to  strike  cannot  be 
raised  on  appeal,  where  the  record  does  not 
show  that  it  was  brought  to  the  attention  of 
the  lower  conrt. — Montgomery  v.  Gahagan,  151 
.S.  W.  453. 

{  500  (Tex.Civ.App.)  Where  there  is  no  Judg- 
ment or  record  entry  showing  any  ruling  on 
an  exception  to  the  petition,  such  ruling  can- 
not be  reviewed  on  appeal,  although  preserved 
by  a  bill  of  exceptions.— St  Louis  &  S.  F.  R. 
Co.  V.  Cartwright  151  S.  W.  680. 

{ 50 1  (Mo.App.)  Where  no  exception  to  the 
overruling  of  a  motion  for  new  trial  appears  in 
the  bill  of  exceptions,  review  is  confined  to  the 
record  proper.— Angel  v.  City  of  Portageville, 
151   S.  W.   192. 

iSOl  (Mo.App.)  A  motion  for  judgment  on 
the  pleadings  can  only  be  reviewed,  when  there 
is  an  exception  thereto  duly  preserved  in  a  bill 


of  exceptions.— Hodson  v.  McAnerney,  161  S. 
W.  754. 

{ 502  (Mo.App.)  Unless  an  exception  to  the 
overruling  of  a  motion  for  new  trial  appears 
of  record  in  the  bill  of  exceptions,  all  inquiry 
into  the  proceedings  of  the  trial  is  closed  to 
the  appellate  court;  and  it  can  only  examine 
the  record  proper.— Murphy  v.  Lorwood  Cooper- 
age Co.,  161  S.  W.  191. 

1 51 1  (Mo.App.)  Where  the  record  proper 
does  not  show  the  filing  of  the  bill  of  exceptions, 
the  bill  cannot  be  reviewed. — Hodson  v.  Mc- 
Anerney, 151  S.  W.  764. 

(B)  Scope  and  Contents  of  Record. 

{518  (Mo.)  A  motion  to  strike  out  pleadings 
if  treated  as  a  pure  motion  must  appear  in  the 
bill  of  exceptions,  or  the  ruling  thereon  is  not 
reviewable.— Parkyne  v.  Churcliill,  151  S.  W. 
448. 

{532  (Mo.App.)  The  rnling  on  a  motion  to 
afSrm  the  judgment  of  a  justice  cannot  be  re- 
viewed, unless  the  motion  and  an  exception  to 
the  ruling  is  preserved  in  the  bill  of  exceptions. 
— Silberberg  v.  Gitenstein,  151  S.  W.  983. 

(C)  ReeeasltT  of  Bill  of  Bzceptlons,  Caae, 

or  Statement   of  Faota. 

{  544  (Mo.App.)  Where  there  is  no  bill  of  ex- 
ceptions, the  courf  can  only  ascertain  whether 
the  record  proper  discloses  any  legal  cause  for 
its  interference.— Advance  Thresher  Co.  v. 
Speak,  151  S.  W.  235. 

The  record  proper  includes  the  Teidict  and 
judgment. — Id. 

The  rule  that  all  matters  contained  in  the 
record  proper  may  he  examined  by  an  appel- 
late court,  though  there  is  no  bill  of  except, 
tions  showing  a  motion  in  arrest,  as  modified, 
requires  such  a  motion  as  to  immaterial  er- 
rors; but  where  the  errors  are  material  they 
will  be  examined  on  appeal  without  such  mo- 
tion, and,  if  fatal,  will  entitie  appellant  to  a 
reversal. — ^Id. 

{547  (Tex.Civ.App.)  In  the  absence  of  a 
statement  of  facts,  findings  by  the  trial  conrt 
carmot  be  reviewed. — Cofield  v.  Supreme  Camp 
of  American  Woodmen,  151  S.  W.  341. 

{ 548  (Tenn.)  A  demurrer  to  the  evidence 
need  not  be  i>reserved  by  bill  of  exceptions  to 
review  a  ruling  thereon. — King  t.  Cox,  151 
S.  W.  68. 

{548  (Tex.Civ.App.)  An  objection  to  the  ad- 
mission of  testimony  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions. — Gamble  t. 
Martin,  151  S.   W.  327. 

{548  (Tex.Civ.App.)  Where  there  is  no  bill 
of  exceptions  showing  that  testimony  mentioned 
in  an  assignment  of  error  was  excluded,  the 
court's  action  cannot  t>e  reviewed. — ^Walker  v. 
Metropolitan  St.  Ry.  Co.,  161  S.  W.  1142. 

g  549  (Ky.)  Where  on  appeal  instructions  giv- 
en and  refused,  while  copied  in  the  record,  were 
not  made  a  part  thereof  by  bill  of  exceptions, 
the  reviewing  court  can  only  determine  wheth- 
er the  pleadings  support  the  verdict. — Madden 
v.  Meehan.  151  S.  W.  681. 

{  554  (Tex.Civ.App.)  The  findings  of  fact  are, 
in  the  absence  of  a  statement  of  facts,  conclu- 
sive.—Holloway  V.  Hall,  161  S.  W.  896. 

(D)  Contents,   Malcinit.  and   Settlement  of 

Case  or  Statement  of  Facta. 

{560  (Tex.Civ.App.)  A  statement  of  facts 
covering  59  pages,  a  large  part  of  which  con- 
sisted entirely  of  questions  and  answers,  held 
a  violation  of  district  court  rules  72-78  (142 
S.  W.  xxii)  and  Acts  32d  Leg.  c.  119,  {  6,  and 
was  therefore  subject  to  a  motion  to  strike. — 
Albrecht  v.  Lignoski,  161  S.  W.  886. 
■  {564  (Tex.Civ~App.)  Under  Acts  82d  Leg. 
c.  119,  {  7,  a  statement  filed  more  than  30 
days  after  adjournment  of  court  without  any 
order  having  been  entered  authorizing  the  same 
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to  be  80  filed  cannot  be  considered. — Cofield  t. 
SuDreme  Camp  of  American  Woodmen,  151 
S.  W.  341. 

(B)  Abstracts  ot  Record. 

$581  (Mo.)  Matters  in  the  bill  of  exceptions 
will  not  be  reviewed,  unless  it  is  stiown  in  the 
abstract  of  the  record  proper  that  a  bill  of 
exceptions  was  actually  filed,  as  well  as  Binn- 
ed.—LangstafE  T.  City  of  Webster  Groves,  151 
S.  W.  456. 

Matters  required  to  be  presented  in  a  motion 
for  a  new  trial  will  not  be  reviewed,  unless  it 
appears  from  the  abstract  of  the  record  entry 
of  the  court  that  such  motion  was  filed  and 
passed  on. — Id. 

{ 584  (Mo.)  An  abstract  which  commingles 
the  record  proper  and  matters  of  exceptions, 
80  that  it  cannot  be  determined  whether  a  mo- 
tion for  new  trial  was  preserved  in  a  bill  of 
exceptions,  and  which  under  the  caption  "ab- 
stract of  record"  contains  pleadings  and  the 
judjinnent,  is  fatally  defective,  and  leaves  for 
review  only  the  record  proper. — Parkyne  v. 
Churchill.    151    S.    W.    446. 

(F)  Maldnar,      Form,     a.]id     Re«itlsfte»     of 
Tr»nBortpt  or  Retnrn. 

i  597  (Ky.)  Under  Civ.  Code  Prac.  §  737,  and 
court  rule  27  (149  S.  W.  viii),  relating  to  tran- 
scripts on  appeal,  the  entire  deposition  of  a 
witness,  or  the  entire  pleading,  must  be  brnnght 
up,  where  any  part  of  it  is  brought  up. — Dock- 
ins  V.  Dukes,  151  S.  W.  679. 

{ 597  (Ky.)  On  an  application  to  review  an 
order  continuing  or  refusing  to  continue  an  in- 
junction pending  appeal,  the  party  applying 
for  reriew  must  bnng  to  the  appellate  court 
a  transcript  of  that  part  of  the  record  apper- 
taining to  the  injunction. — Kentucky  Coal  & 
Timber  Development  Co.  v.  Carroll  Hardwood 
Lumber  Co.,  151  S.  W.  689. 

(H)  Transmlssloa,    Flllnc    FrtntlBKt    and 
SerTfce  o(  Copies. 

t62l  (TeT.Civ.App.)  A  transcript  upon  writ 
of  error  cannot  be  filed  after  the  fihng  of  a 
motion  to  affirm  on  certificate;  the  appeal  hav- 
ing been  perfected  upon  the  filing  of  an  appeal 
bond.— Pitts  v.  Kane,  151  S.  W.  336. 

{621  (Tex.Civ.App.)  An  appeal  from  an  or- 
der granting  a  temporary  injunction  cannot 
be  considered,  where  the  transcript  was  not 
filed  in  the  Court  of  Civil  Appeals  within  15 
days  from  the  entry  of  record.— Jaynes  t. 
Burch,  151  S.  W.  696. 

(I)  Detects,    Objections,    Amendment,    and 
Correction, 

{ 635  (Tex.Civ.App.)  An  appeal  from  a  re- 
fusal to  retax  costs  will  be  dismissed,  where 
the  record  contains  nothing  to  show  jurisdiction 
.to  entertain  the  appeal.— Smith  v.  Jordan,  151 
S.  W.  1177. 

S639  (Mo.)  Where  the  abstract  is  proper  as 
to  the  pleadings  and  judgment,  the  appeal  will 
not  be  dismissed  because  of  defects  in  the  ab- 
stract.—Parkyne  v.  Churchill,  151  S.  W.  446. 

$655  (Tex.Clv.App.)  The  district  conrt  has 
jurisdiction  to  correct  on  motion  the  record  on 
appeal  by  striking  therefrom  conclusions  of 
fact  and  law  not  signed  and  filed  within  the 
time  allowed  by  law.— Houston  Oil  Co.  of  Tex- 
as T.  Powell,  151  S.  W.  887. 

(K)  <|aestlons  Presented  tor  Re-rtew. 

1671  (Ky.)  Where  on  appeal  the  record  does 
not  contain  the  evidence,  the  reviewing  court 
can  only  determine  whether  the  pleadings  sup- 
port the  verdict.— Madden  v.  Meeban,  151  S.  W. 
681. 

$671  (Tex.Civ.App.)  In  determining  whether 
an  application  for  a  continuance  was  properly 
overruled,  the  appellate  court  can  only  consider 
the  facts  stated  in  the  application,  as  shown 


by  the  trial  court's  record.— Continental  I<amber 
&  Tie  Co.  V.  Wilroy,  161  S.  W.  840. 

1695  (Mo.)  Where  the  testimony  of  a  snr- 
veyor  who  made  a  survey  is  meaningless  with- 
out a  plat  to  which  he  referred,  and  the  plat  is 
not  in  the  record,  the  sufficiency  of  bis  testi- 
mony to  support  the  finding  will  not  be  con- 
sidered.—Strother  T.  Barrow,  151  S.  W.  960. 

XX.  ASSIOmiEHT  OF  ERRORS. 

$7l9rrex.)In  Rev.  Civ.  St.  1911,  arts. 
1607,  1612,  requiring  that  errors  at  law  not 
"apparent  on  the  face  of  the  record"  be  present- 
ed by  timely  assignments  of  error,  the  phrase 
quoted  refers  to  such  manifest  error  as  when 
removed  destroys  the  foundation  of  the  jadg- 
ment.— Oar  v.  Davis,  151  S.  W.  794. 

Refusal  of  Conrt  of  Civil  Apijeals  to  re- 
verse or  reform  judgment  in  partition  so  as  to 
allow  life  estate  to  a  defendant  who  had  made 
no  daim  for  same  held  not  an  error  of  law  ap- 
parent on  the  face  of  the  record  to  which  no 
timely  assignment  of  error  wonld  be  essential. 
—Id. 

$719  (Tex.Civ.App.)  T^e  error  in  allowing 
an  amendment  to  a  pleading  is  not  error  ap- 
parent of  record  which  must  be  considered  with- 
out assignment  of  error,  where  the  amendment 
is  only  made  to  appear  by  motion  to  correct  the 
record.— Gordon  v.   State,   151   S.   W.  867. 

$719  (Tex.Civ.App.)  Under  Rale  24  for  the 
Courts  of  Civil  Appeals  (142   S.  W.  xii),  re- 

? [airing  assignments  of  error  to  distinctly  speci- 
y  the  grounds  of  error,  an  objection  to  an  in- 
struction as  to  the  degree  of  care  due  from 
the  defendant  carrier  toward  plaintiff  cannot 
be  reviewed  in  the  absence  of  an  assignment 
thereon;  such  error  not  being  fundamental. — 
Walker  v.  Metropolitan  St  Ry.  Co.,  151  S.  W. 
1142. 

$  728  (Tex.Civ.App.)  Error  in  overruUng  ob- 
jections to  questions  cannot  be  held  prejudi- 
cial, where  appellant's  brief  and  assignments  of 
error  do  not  show  what  answers  were  made. — 
Western  Union  Telegraph  Co.  v.  Vance,  151  S. 
W.  904. 

The  exclusion  of  a  question  cannot  be  held 
prejudicial  to  appellant  where  the  assignment 
of  error  does  not  show  what  witness'  answer 
would  have  been. — Id. 

$  732  (Tex.Civ.App.)  An  assignment  of  error 
that  the  court  erred  in  denying  a  new  trial  for 
reasons  in  the  bill  of  exceptions,  based  on  er- 
rors in  the  charge,  cannot  be  considered,  be- 
cause not  specifying  the  grounds  of  error  relied 
on,  as  required  by  Rev.  St  1895,  art.  1018,  and 
court  rules  24-26  (142  S.  W.  xii).— Sullivan  v. 
Houston  &  T.  C.  R.  Co.,  151  S.  W.  838. 

$742  (Tex.Civ.App.)  An  assignment  of  er- 
ror, not  followed  by  a  statement,  will  not  be 
considered. — ^International  Order  of  Twelve 
Knights  &  Daughters  of  Tabor  v.  Wilson,  151 
S.  W.  320. 

$  742  (Tex.Civ.App.)  A  reviewing  court  un- 
der rules  for  the  Courts  of  Civil  Appeals 
(rule  No.  32  [142  S.  W.  xiii]),  relating  to  briefs, 
need  not  consider  an  assignment  of  error  con- 
taining three  separate  and  distinct  proposi- 
tions of  law.— Ft  Worth  &  D.  C.  By.  Co.  v. 
Wininger,  151  S.  W.  588. 

$  742  (Tex.Civ.App.)  An  assignment  of  error 
followed  by  a  proposition  which  merely  refers 
to  propositions  found  under  other  assignments 
of  error,  in  violation  of  court  rules  30,  33  (1-12 
S.  W.  xii),  will  not  be  considered.— Sullivan 
V.  Houston  &  T.  C.  R.  Co.,  151  S.  W.  838. 

Where  the  proposition  subjoined  to  an  as- 
signment of  error  complaining  of  a  paragraph 
of  the  charge  for  failing  to  instruct  on  matters 
raised  by  the  evidence  does  not  disclose  the  evi- 
dence, the  assignment  cannot  be  considered,  in 
view  of  court  rule  31  (142  S.  W.  xiii).— Id. 

Where  the  propositions  following  an  assign- 
ment of  error  complaining  of  the  giving  of  a 
special  requested  charge  do  not  point  out  the 
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alleged  errors,  and  the  snbjoined  statements  do 
not  disclose  error,  tbe  uslgnment  will  not  be 
considered. — Id. 

f  742  (Tex.CiT.App.)  Appellee's  brief,  in  snb- 
mitting  four  "counterpropositions  to  all  of  ap- 
pellant's assignments"  of  error,  violated  the 
Court  of  Civil  Appeals  rule.— Ft  Worth  &  D. 
C.  Ry.  Co.  V.  Southern  Kansas  Ry,  Co..  161  S. 
W.  850. 

f  742  (Tex.CiT.App.)  Where  assignments  of 
error  are  sabmitted  as  propositions,  and  as  such 
they  are  multifarious,  tney  will  not  be  consider- 
ed on  appeal.— Chambers  v.  Wyatt,  151  S.  W. 
864. 

i  742  (Tex.CiT.App.)  Rulings  on  eTidence  will 
not  be  reTiewed  where  appellant's  brief  fails  to 
disclose  tbe  grounds  of  objection  made  at  the 
trial.— Lee  v.  Simmons,  151  S.  W.  868. 

1 742  (Tex.Civ.App.)  Where  an  assignment  of 
error  only  raised  the  question  that  there  was  no 
evidence  to  support  the  verdict,  a  proposition, 
if  intended  to  attack  the  verdict  as  against  the 
preponderance  of  the  evidence,  was  not  germane 
to  the  assignment. — Thompson  Bros.  Lumber 
Co.  T.  Longini,  151  S.  W.  888. 

f742  (Tez.CiT.App.)  Error  in  admitting  evi- 
dence cannot  be  reviewed,  where  there  Is  no 
showing  in  the  assignments  of  error  that  wit- 
ness gaTe  the  objectionable  testimony,  except 
certain  statements  from  the  motion  for  a  new 
trial.— Western  Union  Telegraph  Co.  v.  Vance, 
151  S.  W.  904. 

The.  office  of  a  proposition  is  to  specifically 
present  the  question  of  law  intended  to  be  cot- 
ered  by  the  assignment,  and  the  appellate  court 
cannot  consider  any  question  not  suggested  by 
a  proposition  if  the  assignment  is  not  relied  on 
as  such,  nor  need  appellee  answer  such  ques- 
tions.—Id. 

1 742  (Tex.CiT.App.)  Assignments  of  error 
submitted  as  propositions,  without  disclosing 
the  point,  as  required  by  Courts  of  Civil  Ap- 
peals Rule  30  (142  S.  W.  xiU),  will  not  be 
considered.— Anderson  t.  Crow,  161  8>  W. 
1080. 

An  assignment  of  error,  not  supported  by  a 
proper  proposition,  but  which  merely  refers 
to  propositions  under  another  assignment,  will 
not  be  considered. — Id. 

{ 742  (Tex.CiT.App.)  A  proposition  under  an 
assignment  of  error  presenting  an  objection  to 
testimony  not  raised  by  the  assignment  cannot 
be  considered.- Knox  v,  Kobbins,  151  8.  W. 
1134. 

So  far  as  the  propositions  under  an  assign- 
ment of  error  to  the  giving  of  an  instruction 
state  objections  not  embraced  in  the  assign- 
ment of  error,  they  will  not  be  considered. — Id. 

Assignments  of  error  cannot  be  considered 
when  the  only  statement  under  them  is,  "See 
statement  under  15th  assignment  of  error,"  if 
that  statement  refers  to  a  question  in  no  way 
relating  to  the  questions  presented  by  the  par- 
ticular assignments.— Id. 

1750  (Tex.Civ.App.)  An  assignment  of  error 
that  the  verdict  was  against  the  preponderance 
of  the  evidence  did  not  present  the  question 
whether  it  was  excessive. — Freeman  v.  Morales, 
151  S.   W.  644. 

f  750  (Tex.Civ.App.)  An  assignment  of  error 
that  the  petition  does  not  authorise  the  judg- 
ment does  not  raise  tbe  question  of  the  suffi- 
ciency of  service  of  process. — First  Bank  of 
Springtown  v.  HiU,  151  S.  W.  652. 

{  750  (Tex.CivApp.)  Assignment  of  error  that 
cause  of  action  was  barred  by  limitations,  and 
there  bein^  no  evidence  to  the  contrary,  tbe  ver- 
dict and  judgment  was  against  tbe  preponder- 
ance of  the  evidence,  held  to  raise  only  tbe  ques- 
tion whether  the  undisputed  evidence  showed 
that  the  cause  was  l>arred. — Thompson  Bros. 
Lumber  Co.  v.  Longini,  151  S.  W.  888. 

{750  (Tex.Civ.App.)  An  assignment  of  error 
in  refusing  a  requested  charge  does  not  present 


for  review  the  contention  that  the  request  was 
sufficient  to  direct  the  court's  attention  to  the 
issue  desired  to  be  submitted  and  to  require  it 
to  submit  a  correct  charge.— Walker  v.  Met- 
ropolitan St.  Ry.  Co.,  151  S.  W.  1142. 

1753  (Tex.Civ.App.)  Where  the  transcript 
does  not  contain  a  copy  of  an  assignment  of 
errors  required  by  the  statute  and  court  rules, 
the  court  will  only  consider  fundamental  er- 
rors apparent  upon  the  record.— Biggs  t. 
Blount,  151  S.  W.  1114. 

XII.  BBIEF8. 

{756  (Tex.CivJlpp.)  A  brief  containing  22Vi 
pages  of  double-si>aced  typewritten  matter  on 
paper  of  letter  size,  which,  if  single-spaced, 
would  not  have  contained  over  12  pages  of 
letter  size,  held  not  to  violate  Act  April  8, 
1909  (Laws  31st  Leg.  [Ist  Called  Sess.]  c. 
6),  or  rule  37,  as  amended  October  12,  1912 
(see  Amendment  of  Rules,  149  S.  W.  x),  provid- 
ing that  briefs,  if  written,  shall  not  exceed  16 
pages. — Powell  v.  Stephens,  151  S.  W.  333. 

i  757  (Tex.(TiT.App.)  Assignments  of  error 
complaining  of  tbe  refusal  of  special  charges 
will  not  be  considered  where  the  charges  are 
not  copied  in  appellant's  brief,  nor  reference 
made  to  tbe  page  of  the  record  where  they  can 
be  found. — Armstrong  Paclcing  Co.  y.  Clem, 
151  S.  W.  676. 

{759  (Tex.CiT.App.)  It  is  a  valid  objection 
to  the  consideration  of  an  assignment  of  error 
that  only  part  of  it  is  copied  in  tbe  brief.— 
Knox  V.  Robbins,  151  S.  W.  1134. 

f  773  (Tex.Civ.App.)  Where  plaintiff  in  error 
fails  to  iile  brief,  and  no  fundamental  error 
appears,  the  judgment  will  be  affirmed. — Moon 
V.  Dozier,  151  S.  W.  656. 

{773  (Tez.C!iT.App.)  The  court  may  dismiss 
an  appeal  for  want  of  prosecution  without  look- 
ing into  tbe  record  where  ap^llant's  brief  is 
not  filed  in  time,  and  there  is  no  agreement 
waiving  the  statutory  requirement — Gordon  v. 
State,  161  S.  Wl  867. 


Xm.  DISMISBAI^  WITHDRAW  AT,  OB 
ABAMBONMIiirr. 

{777  ^o.)  Where  parties  file  a  stipula- 
tion reciting  that  the  case  has  been  fully 
settled,  and  that  an  order  of  dismissal  at  the 
cost  of  appellant  may  be  entered,  the  appeal 
will  be  dismissed.— Mathis  t.  Wabash  R.  Co., 
151  S.  W.  421. 

g  78 1  (Ky.)  Where  a  wife  appealed  from  the 
judgment  in  her  action  for  divorce,  and,  pend- 
ing her  appeal,  the  defendant  died,  leaving  the 
widow  with  rights  in  his  estate  on  renouncing 
the  provisions  of  the  will,  so  that  only  a  moot 
question  was  presented,  the  appeal  will  be  dis- 
missed.—Barger  T.  Barger,  161  S.  W.  406. 

{807  (Tex.Civ.App.)  Where  a  suit  was  dis- 
missed because  the  court  did  not  know  of  stip- 
ulation to  continue  from  term  to  term  until 
both  parties  were  ready  for  trial,  the  court 
in  its  discretion  could  reinstate  tbe  case. — 
Southern  Pac.  Co.  v.  Higgins  OU  &  Fuel  Co., 
151  S.  W.  1161. 

XV.  HEABIHG    AKD    BEHEABINO. 

{ 835  (Mo.)  Under  Supreme  Court  rule  No. 
15  (73  S.  W.  vi),  requiring  that  the  briefs  shall 
contain  the  points  and  authorities  relied  on, 
respondent  cannot  for  the  first  time  on  rehear- 
ing assert  that  tbe  order  of  tbe  trial  court 
§  ranting  it  a  new  trial  was  correct  liecause  the 
amages  were  excessive. — Honea  v.  St  Louis,  I. 
M.  iSb  S.  Ry.  Co.,  151  S.  W.  119. 

{835  (Tex.Civ.App.)  Under  Court  of  Civil 
Appeals  Rule  22  (142  S.  W.  xii),  requiring  the 
parties  before  submission  to  see  that  tbe  record 
Is  properly  prepared,  one  may  not  for  purpose 
of  rehearing  have  considered  a  certified  copy 
of  a  judgment  not  shown  by  the  transcript  of 
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the  record  on  the  original  hearing.— St.  Louis 
&  S.  F.  R.  Co.  T.  Cartwright,  151  S.  W.  1094. 
i  835  (Tex.Civ.App.)  Under  Court  Rule  22 
(142  S.  W.  xil),  relating  to  transcripts  on  ap- 
peal, a  defendant  in  error  on  rehearing  may 
not  maintain  a  motion  to  amend  or  strike  out 
the  transcript.— General  Accident,  Fire  &  I^ife 
Aasur.  Corporation  y.  Lacy,  151  S.  W.  1170. 

XVI.  BEVIEW. 
(A)  Scope  and  Extent  In  General. 

(837  (Tex.)  Incompetent  testimony  received 
without  objection  cannot  form  the  basis  of 
findings  of  facts  in  an  appellate  court. — Henry 
V.  Phillips,  151  S.  W.  533. 

S  842  (Mo.App.)  On  appeal  from  an  order 
granting  a  new  trial  in  an  action  stating  two 
causes  of  action  in  four  counts,  on  the  ground 
that  the  jury,  by  finding  for  plaintiff  on  all 
counts,  bad  allowed  a  double  recovery,  the 
Court  of  Appeals  cannot  determine  whether  the 
total  of  the  verdict  exceeds  the  damages  prov- 
ed.—Blackmer  &  Post  Pipe  Co.  v.  Mobile  & 
O.  R.  Co.,  151  S.  W.  164. 

1842  (Mo.App.)  Objections  that  the  verdict 
and  judgment  are  for  the  wrong  party,  and  are 
contrary  to  the  evidence,  urged  as  grounds  for 
new  trial,  cannot  be  reviewed  on  appeal,  as  they 
merely  go  to  the  greater  weight  of  the  evidence. 
— Byrd  v.  Vanderburgh,  151  S.  W.  184. 

8842  (Tex.Clv.App.)  The  trial  court's  con- 
struction of  a  deed  is  not  binding  on  appeal, 
since  it  is  a  conclusion  of  law  rather  than  a 
finding  of  fact.— Morris  v.  Short,  151  8.  W. 
633. 

{842  (Tex.Civ.App.)  A  finding  that  a  con- 
veyance was  a  bona  fide  sale  of  property  and 
not  a  mere  security  held  a  finding  of  fact,  or 
on  a  mixed  question  of  law  and  fact,  and  not 
a  conclusion  of  law,  so  as  to  be  reviewable. — 
Rider  v.  Radford,  151   S.  W.  1181. 

!  843  (Mo.)  The  question  whether  a  court 
erred  in  ordering  the  cancellation  of  certain 
contracts  will  not  be  determined,  where  they 
had  in  the  meantime  expired  by  their  own 
terms.— State  ex  rel.  Kimbrell  v.  People's  Ice, 
Storage  &  Fuel  Co.,  151  S.  W.  101. 

S  843  (Mo.)  An  assignment  to  the  overruling 
of  a  demurrer  to  the  evidence  raising  questions 
specified  in  other  assignments  will  not  be  con- 
sidered.—Strothcr  V.   Barrow,   151  S.  W.  960. 

$852  (Mo.App.)  The  denial  of  a  motion  to 
dismiss  will  be  reviewed,  on  the  theory  that 
the  motion  was  a  proper  mode  of  raising  the 
question  of  jurisdiction;  both  parties  and  the 
trial  court  having  proceeded  on  that  theory, 
and  no  question  in  that  regard  being  raised  on 
appeal.— Matthews  v.  Eby,  151  S.  W.  470. 

1 854  (Mo.)  Where  the  trial  court  in  sus- 
taining a  motion  for  a  new  trial  recites  an  er- 
roneous reason  therefor,  the  order  will  be  re- 
versed, unless  appellee  points  out  some  other 
ruling  of  the  trial  court  which  justified  the 
order. — Benjamin  v.  Metropolitan  St  Hy.  Co., 
151  S.  W.  91. 

f  854  (Mo.App.)  An  order  granting  a  new 
trial  will  not  be  reversed,  good  reasons  appear- 
ing on  the  record  for  granting  a  new  trial, 
though  the  reasons  assigned  by  the  trial  court 
were  unsound.— Warren  v.  Cowden,  161  S.  W. 
501. 

§  854  (Mo.App.)  The  finding  of  a  court  sitting 
without  a  jury  must  be  upheld  on  appeal  if 
justified  on  any  ground,  where  there  was  no 
finding  of  facts  and  no  declarations  of  law  giv- 
en or  refused,  and  the  record  does  not  otherwise 
indicate  the  ground  on  which  the  court  based  its 
finding.— Griggs  v.  Bridgwater,  151  S.  W.  764. 

(D)  Amendmenta,    Additional    Proofs,    and 
Trial  of  Cause  Anew, 

{ 889  (Mo.App.)  Where  a  trial  court  ordered 
a  reply  to  be  amended  to  meet  an  objection 
tiiereto,  it  will  be  regarded  on  appeal  as  hav- 
ing  been   made,    whether    the   verbal   changes 


were  made  or  not— Locke  ▼.  Bowman,  151  S. 
W.  468. 

(B)  Preaamptlons. 

1 907  (Ky.)  The  court,  on  appeal,  must  pre- 
sume that  the  trial  court  decided  properly,  in 
the  absence  of  the  evidence  heard  by  it — Dock- 
ins  V.  Dukes,  151  S.  W.  679. 

§907  (Mo.App.)  Where  the  abstract  of  rec- 
ord is  in  the  short  form,  and  contains  a  copy  of 
the  judgment  appealed  from  and  the  order  al- 
lowing the  appeal,  but  contains  no  reference 
to  an  objection  made  by  counsel,  the  reviewing 
court  will  presume  in  favor  of  the  regularity 
of  the  trial  court's  action  and  affirm  the  judg- 
ment—Warner V.  Michel,  151  S.  W.  159. 

S  907  (Tex.Civ.App.)  Where,  in  deteimining 
priorities  between  two  transfers,  the  judgment 
stated  that  one  should  be  paid  in  full  before  the 
other,  there  being  no  statement  of  facts  in  the 
record,  the  judgment  will  be  sustained.- A.  A. 
Fielder  Lumber  Co.  v.  Smith,  151  S.  W.  605. 

•1909  (Tex.Oiv.App.)  Where  a  cause  was 
tried  on  the  second  amended  petition  filed  aft- 
er the  running  of  limitations,  in  lieu  of  the 
first  amended  petition  filed  in  time,  and  not 
in  the  record,  the  contention  that  the  cause 
was  barred  must  be  overruled.— Anderson  v. 
Crow,  151  S.  W.  1080. 

{916  (JSy.)  On  appeal,  in  testing  the  sufficien- 
cy of  an  answer  to  support  a  verdict  for  de- 
fendant, the  facts  alleged  therein  must  be  taken 
as  true.— Madden  v.  Meehan,  151  8.  W.  681. 

f  917  (Ky.)  A  demurrer  to  an  amended  an- 
swer not  shown  by  the  record  to  have  been  rul- 
ed on  will  be  presumed  to  have  been  waived  bv 
the  filing  of  a  reply.— Madden  t.  Meehan,  151 
S.  W.  681. 

1 919  (Ky.)  A  motion  to  strike  a  part  of  an 
answer,  not  shown  by  the  record  to  have  been 
ruled  on,  will  be  presumed  to  have  been  waived 
by  the  filing  of  a  reply.— Madden  v.  Meehan, 
151  S.  W.  fflL 

{920  (Tex.Civ.App.)  The  court,  on  appeal 
from  a  judgment  denying  a  temporary  injunc- 
tion, wtQ  presume  that  the  trial  judge  did  not 
abuse  his  discretion,  in  the  absence  of  any 
statement  of  facts,  bill  of  exceptions,  or  find- 
ings of  fact  in  the  record.- Spence  v.  Fenchler. 
151  S.  W.  1094. 

{ 924  (Mo.)  Where  no  exception  to  a  refer- 
ence was  saved,  the  case  will  be  treated  as  com- 
pulsorily  referable,  in  determining  the  conclu- 
siveness of  findings. — State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  &  Fuel  Co.,  151  S.  W. 
101. 

{930  (Tex.Civ.App.)  Where  a  general  ver- 
dict is  rendered  for  defendant  in  a  case  involv- 
ing several  defenses,  and  the  evidence  sustains 
one  defense,  it  is  immaterial  that  it  does  not 
sustain  the  others,  the  presumption  being  that 
the  verdict  was  baaed  on  the  defense  sustain- 
able.— Parker  v.  Naylor,  151  S.  W.  1096. 

{  934  <Tex.Civ.App.)  In  the  absence  from  the 
record  of  the  pleadings,  the  court  will  presume 
that  the  pleadings  on  file  authorized  the  jndg- 
moit- HoUoway  v.  Hall,  151  S.  W.  895. 

{934  <;Tex.Civ.App.)  The  evidence  should  be 
viewed  in  the  light  most  favorable  to  the  judg- 
ment-Balls V.  Pariah,  151  S.  W.  1089. 

(F)    Diacretlon  of  Lower  Conrt. 

§977  (Mo.App.)  The  order  of  the  trial  court 
in  granting  a  new  trial  will  not  be  reversed, 
unless  there  is  an  abuse  of  discretion. — Alien  v. 
St  Louis  S.  F.  R.  Co.,  151  S.  W.  782. 

Appellate  courts  are  less  disposed  to  reverse 
orders  eranting  new  trials  than  orders  refusing 
them.— Id. 

{  978  (Mo.)  Where  the  trial  judge  encounter^ 
ed  several  of  the  jurors  and  defendant's  claim 
agent  eating  at  the  same  table  at  a  tavern, 
and  thereafter  the  same  jurors  were  seen  play- 
ing at  a  game  of  pool  with  such  agent,  the 
discretion  of  the  trial  court  in  granting  a  new 
trial  wUl  not  be  disturbed,  though  the  meeting 
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between  the  claim  agent  and  the  jurors  wag  ac- 
cidental, and  no  actnal  misconduct  was  shown. 
— Benjamin  t.  Metropolitan  St  Ry.  Co.,  ISl 
S.  W.  91. 

(O)  <tiiM41oas  of  Paet,  Terdleta,  and  Flnd- 
lacs. 

{987  (Mo.)  While  the  appellate  court  may, 
in  an  equity  case,  review  and  weigh  the  evi- 
dence, it  has  no  such  power  of  review  on  appeal 
in  actions  at  law.— Couains  v.  White,  151  S.  W. 
737. 

!994  (Mo.App.)  The  appellate  court  will  not 
interfere  with  findings  by  the  court  which  de- 
pend upon  the  credibili^  of  witnesses.— Byrd 
V.  Vanderburgh,  151  S.  W.  184. 

§  999  (Mo.App.)  A  reviewing  court  la  conclud- 
ed by  a  determination  of  a  jury  upon  a  debat- 
able issue  of  fact.— Wilhite  v.  City  of  Hunts- 
ville,  151  S.  W.  232. 

8  tool  (Tez.Civ.Ai^p.)  /l  verdict  sustained  by 
evidence  is  conclusive  on  appeal. — Bledsoe  v. 
Thompson  Bros.  Lumber  Co.,  151  S.  W.  910. 

f  1002.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed. 

—(Ark.)  Doniphan  Lumber  Co.  v.  Fix,  161  S. 
W   996 ' 

(Mo.'  App!)  GillfiUan  v.  Schmidt,  151  S.  W. 
161. 

I  1002  (Ark.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  because  it  appears 
to  be  against  the  preponderance  of  the  evidence. 
-St  Louis,  1,  M.  &  S.  By.  Co.  v.  Williams, 
151  S.  W.  243. 

I  1002  (Mo.App.)  A  verdict  on  conflicting 
evidence,  rendered  under  proper  instructions 
submitting  the  credibility  oi  witnesses,  is  con- 
clusive on  appeaL— Thornton  v.  Mersereau,  151 
S.  W.  212. 

{  1002  (Tex.Civ.App.)  Where  the  evidence  was 
conflicting,  the  verdict  will  not  be  disturbed 
as  against  the  weight  of  the  evidence. — St.  Lou- 
U  &  S.  F.  R.  Co.  v.  Cartwright,  151  S.  W.  630. 

I  1003  (Ky.)  A  verdict  will  b<e  disturbed  only 
when  palpably  against  the  evidence,  and  not  in 
every  case  where  the  appellate  court  would,  on 
the  evidence,  reach  a  different  conclusion.— ^tna 
Life  Ins.  Co.  v.  Kustin,  151  S.  W.  366. 

§  1003  (Ky.)  A  verdict  will  not  be  disturbed 
unless  flagrantly  against  the  evidence. — Louis- 
ville &  N.  R.  Co.  V.  Goodwin,  151  S.  W.  376. 

§  1003  (Mo.App.)  That  the  verdict  is  contrary 
to  the   greater   weight  of  the  evidence  is   not 

f round  for  disturbing  the  verdict  on  appeal. — 
tyrd  V.  Vanderburgh,  151  S.  W.  184. 

%  1003  ^o.App.)  A  verdict  for  a  party  whose 
evidence  is  substantial  and  presents  issues  of 
fact  will  not  be  set  aside  though  the  court, 
on  appeal,  believes  that  it  is  against  the 
weight  of  the  evidence. — Madden  v.  Missouri 
Pac.  By.  Co.,  151  S.  W.  489. 

{  1006  (Tex.Civ.App.)  Where  the  jury  has 
given  plaintiff  a  verdict  three  times,  although 
the  evidence  is  meager,  the  verdict  will  be  per- 
mitted to  stand;  but  that  there  have  been  three 
verdicts  for  i)Iaintiff  should  not  prevent  this 
court  from  reviewing  the  evidence. — ^S.  W.  Slay- 
den  &  Co.  V.  Palmo,  151  S.  W.  649. 

§  1008  (Mo.)  The  rule  as  to  the  conclusive- 
ness of  the  trial  court's  findings  is  not  inap- 
plicable because  the  testimony  was  wholly  by 
deposition,  or  because  one  judge  heard  the  evi- 
dence and  another  decided  the  case  on  the  tran- 
script thereof. — State  ex  rel.  Kimbrell  v.  Peo- 
ple's Ice,  Storage  &  Fuel  Co.,  151  S.  W.  101. 

g  1008  (Mo. App.)  A  finding  that  shipment 
was  damaged  before  delivery  to  carrier  held 
conclusive  on  appeal. — Bettman  v.  Mobile  A 
O.  R.  Co.,  161  S.  W.  169. 

I  1009  (Ark.)  The  chancellor's  finding  sup- 
ported hy  the  clear  preponderance  of  the  evi- 
dence will  not  be  disturlied.- Henderson  v.  B. 
W.  Emerson  Co.,  151  S.  W.  251. 


S  1009  (Ark.)  A  finding  of  the  chancellor  on 
conflicting  evidence  will  not  be  disturbed  unless 
clearly  against  the  wefght  of  the  evidence. — 
Medlock  v.  Owen,  151  S.  W.  996. 

S  1009  (Ky.)  In  reviewing  questions  of  fact, 
considerable  weight  is  given  to  the  judgment 
of  the  chancellor.— Higgina  t.  Shields,  151  S. 
W.  391. 

S  1009  (Ky.)  In  a  suit  to  quiet  title,  find- 
in|;8  of  fact  by  the  chancellor  on  conflicting 
evidence  will  be  deferred  to  upon  appeal. — Mc- 
Cain V.  Joiner,  151  S.  W.  406. 

8  1009  (Ky.)  While  considerable  weight  will 
be  given  to  a  chancellor's  fact  findings,  his 
jnd^ent  will  be  reversed  when  not  supported 
by  the  weight  of  the  evidence,  as  shown  by  the 
face  of  the  record.— Coomes  Bros.  v.  Grigsby 
&  Co.    151  S.  W.  943. 

While  a  verdict  will  not  be  disturbed  unless 
palpably  against  the  evidence,  a  chancellor's 
findings  have  not  the  same  weight,  as  he  does 
not  see  and  hear  the  witnesses. — Id. 

I  1009  (Mo.)  While  the  Supreme  Court  is  not 
bound  by  the  chancellor's  findings,  it  may  prop- 
erly defer  in  some  degree  to  them. — Waddia  t. 
Frailer,  161  S.  W.  87. 

I  1010  (Mo.)  A  finding  by  tlie  court  render- 
ed without  the  giving  of  any  declarations  of 
law,  will  not  be  disturbed  where  there  is  any 
evidence  to  support  it. — Dolphin  v.  Klann,  161 
S.  W.  956. 

I  1010  (Mo.)  A  finding  susUined  by  testi- 
mony is  conclusive  on  appeal. — Strother  v.  Bar" 
row,  151  S.  W.  960. 

I  101 1  (Mo.)  A  finding  on  confiicting  testi- 
mony will  not  be  disturbed,  though  the  Su- 
preme Court  doubts  the  correctness  of  the 
finding.— Daman  v.  Remme,  151  S.  W.  429. 

8  101 1  (Mo.App.)  Finding  of  fact  on  conflict- 
ing testimony,  is  not  subject  to  review. — Lewis 
V.  Fisher,  151  S.  W.  172. 

8  101 1  (Mo.App.)  On  appeal  inr  unlawful  de- 
tainer, tried  by  the  court  without  a  jury,  the 
judgment  is  conclusive  as  to  a  disputed  issue  of 
tact,  unless  not  justified  by  the  law  and  the 
facts.- Griggs  v.  Bridgwater,  151  S.  W.  764. 

g  101 1  (Tex.Civ.App.)  Findings  of  the  court 
on  conflicting  evidence  will  not  be  reviewed, 
though  the  appellate  court  might  have  reached 
a  different  conclusion.— Polk  v.  State  Mut  Fire 
Ins.  Co.,  151  S.  W.  1126. 

8  1013  (Mo.)  A  finding  of  fact,  based  on  a 
mere  mathematical  computation,  is  reviewable 
on  appeal,  since  any  incorrect  finding  is  without 
evidence  to  support  it.— State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  &  Fuel  Co.,  161  S.  W. 
101. 

8  1017  (Mo.)  The  appellate  court  may  review 
findings  of  a  referee  and  enter  its  own  judg- 
ment thereon. — State  ex  rel.  Federal  Lead  Co. 
V.  Reynolds,  151  8.  W.  85. 

8  1022  (Ky.)  Bindings  on  conflicting  evidence 
by  a  special  commissioner,  concurred  in  by 
the  lower  court,  will  not  be  disturbed.— Wilson 
V.  Ward,  151  S.  W.  353. 

8  11)22  (Mo.)  The  findings  of  the  trial  court, 
after  setting  aside  those  made  by  the  referee, 
are  not  open  for  review  as  to  the  weight  of  evi- 
dence, since  the  referee's  findings  are  not  ju- 
dicially made  until  approved;  and  where  they 
are  set  aside  the  only  findings  are  those  of  the 
court.— State  ex  rel.  Kimbrell  v.  People's  Ice, 
Storage  &  Fuel  Co.,  151  S.  W.  101. 

8  1022  (Tenn.)  A  concurrent  finding  by  a 
master  and  chancellor  will  be  sustained  on  ap- 
peal, where  there  is  any  evidence  in  its  behalf. 
— Gleason  T.  Prudential  Fire  Ins.  Co.,  161  8. 
W.  1030. 

(H)  Barmlesa  Brror. 
8  1027  (Tex.Civ.App.)  Any   error   in   flndings 
that  certain  votes  were  not  fraudulent  would 
be  immaterial,  where  the  result  of  the  election 
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irould    not    be    changed    if    such   votes    were 
thrown  out— Balls  v.  Parish,  161  S.  W.  1088. 

I  1028  (Tez.CiT.App.)  Where  the  unchalleng- 
ed findings  attain  justice,  the  judgment  wiU  not 
be  reversed  merely  because  of  informality  of 
procedure,  not  affecting  the  merits  or  the  sub- 
stantial rights  of  the  parties.— Holloway  t. 
Hall,  151  S.  W.  895. 

I  1029  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, errors  of  law  would  not  justify  reversal  of 
judgment  for  defendant,  where  the  evidence  fail- 
ed to  show  that  plaintiff  had  title  to  the  land. — 
Lee  v.  Simmons,  151  S.  W.  868. 

i  1 029  (Tez.Civ.App.)  Where,  under  the  facts, 
plaintiff  could  not  recover,  any  error  of  pro- 
cedure at  the  trial  was  not  prejudicial  to  him. 
—Bledsoe  v.  Thompson  Bros.  Lumber  Co.,  15j 
S.  W.  910. 

{1031  (Ark.)  Prejudice  from  introduction  of 
incompetent  evidence  is  presumed. — St.  Louis, 
I.  M.  &  S.  By.  Co.  V.  Steed,  151  S.  W.  257. 

I  1032  (Ark.)  The  party  introducing  incom- 
petent evidence  has  the  burden  of  showing  that 
no  prejudice  resulted.— St.  Louis,  I.  M.  &  S.  By. 
Co.  v.  Steed,  151  S.  W.  257. 

§  1033  (Ark.)  One  complaining  of  a  decree 
cannot  take  advantage  of  errors  which  are  in 
his  favor.— Beeves  v.  Moore,  151  S.  W.  1025. 

S  1033  (Ky.)  Where  the  evidence  showed  that 
the  value  and  use  of  property  had  depreciated 
owing  to  an  inadequate  sewer  which  flooded  the 
basement  necessitating  repairs  at  considerable 
cost,  an  instruction  authorizing  the  assessment 
of  such  damages  as  will  fairly  and  reasonably 
compensate  for  any  damage  done  to  the  use  of 
the  property  between  specified  dates,  though 
erroneous,  was  not  prejudicial  to  defendant. — 
City  of  Louisville  v.  Kramer's  Adm'z,  151  S. 
W.  379. 

{  1033  (Mo.App.)  Where  the  evidence  did  not 
show  that  a  person  suing  for  the  purchase  price 
of  hay  guaranteed  it,  an  instruction  that  he  did 
not  guarantee  that  it  was  of  any  particular  mar- 
ketanle  grade,  but  only  that  it  was  of  some  val- 
ue in  some  grade,  was  not  prejudicial  to  defend- 
ant.—MuUinax  V.  Lowry,  151  S.  W.  745. 

§  1033  (Tex.Civ.App.)  In  action  against  man- 
ufacturer of  soap  permitting  plaintiff  to  test 
the  soap,  if  error,  held  not  prejudicial  where 
the  test  failed  to  produce  the  expected  result. — 
Armstrong  Packing  Co.  v.  Clem,  151  S.  W.  576. 

g  1039  (Tex.Civ.App.)  A  plaintiff  is  not  en- 
titled to  a  reversal  for  insufficiency  of  the  an- 
swer where  the  petition  did  not  state  a  cause  of 
action.— Hicks  v.  Murphy,  151  S.  W.  846. 

i  1040  (Tex.Civ.App.)  Any  error  In  overrul- 
ing an  exception  in  an  action  on  a  note  given 
for  drilling  water  wells,  to  an  allegation  of  the 
supplemental  petition  denying  that  plaintiff 
guaranteed  the  quality  of  the  water,  on  the 
ground  that  such  allegation  was  not  responsive 
to  any  issue,  was  harmless. — Miller  v.  Layne  <8b 
Bowler  Co.,  151  S.  W.  341. 

{  1040  (Tex.Civ.App.)  Error  in  overruling 
special  demurrers  to  those  parts  of  plaintiff's 
petition  relating  to  what  insurer's  agent  told 
him  about  taking  an  inventory,  and  as  to  ad- 
ditional insurance,  was  harmless,  in  view  of 
evidence  showing  a  substantial  compliance  with 
the  iron  safe  clause,  and  that  the  agent  author- 
ized additional  insurance,  or  knew  thereof  be- 
fore the  loss. — American  Cent.  Ins.  Go.  v. 
Hardin,  151  S.  W.  1152. 

§  1042  (Tex.Civ.App.)  Any  error  in  striking 
a  part  of  the  petition  became  harmless,  where 
the  trial  court  heard  the  evidence  on  the  ques- 
tion raised  thereby  and  filed  findings  thereon. — 
Balls  V.  Parish,  151  S.  W.  1089. 

i  1043  (Ky.)  Befusal  of  a  continuance  in  a 
will  contest,  on  the  ground  that  contestee  was 
nervous  and  unable  to  testify  or  advise  her 
counsel,  and  on  the  ground  of  the  absence  of  a 
witness,  held,  in  view  of  the  presence  and  tes- 
timony  of  other   witnesses  and  the  testimony 


of  contestee,  not  reversible  error. — Crosthwaite, 
V.  Crosthwaite,  161  8.  W.  946. 

S  1046  (Ky.)  The  statement  of  the  court  that 
defendant  resting  at  the  close  of  plaintiff's 
ease  had  no  evidence  to  introduce  held  not  prej- 
udicial.—Chesapeake  &  O.  By.  Co.  V.  Meyers, 
151  S.  W.  10. 

§  1046  (Ky.)  As  Civ.  Code  Piac.  {  317,  sab- 
sec.  6,  accords  to  the  party  having  the  burden 
of  proof  the  conclusion  of  the  argument,  the 
denial  of  that  right  is  reversible  error. — jShir- 
ley  V.  Benick,  151  S.  W.  357. 

i  1048  (Tez.Civ.App.)  The  error,  if  any,  in 
overruling  an  objection  to  a  question,  is  not 
prejudicial  where  no  affirmative  fact  was  elicit- 
ed.—First  Bank  of  Springtown  v.  Hill,  151  S. 
W.  662. 

S  1050  (Ark.)  Admission  of  incompetent  evi- 
dence is  prejudicial  error,  especially  where 
counsel  for  prevailing  party  refers  to  such 
evidence  in  his  argument. — St  Louis,  I.  M.  &  S. 
By.  Co.  V.  Steed,  151  S.  W.  267. 

f  1050  (Ky.)  Admission  of  evidence  of  em- 
ployer's precaution  after  the  Injury  by  con- 
structing a  safe  passway  held  harmless,  where 
the  uncontradicted  evidence  showed  that  it  was 
negligence  not  to  provide  such  passway. — Flue- 
hart  Collieries  Co.  v.  Elam,  161  S.  W.  34. 

i  1050  (Tex.Civ.App.)  Error  in  admitting  evi- 
dence is  harmless ;  other  evidence  to  substan- 
tially the  same  effect  having  been  admitted 
without  objection.— Texas  &  P.  By.  Co.  v.  Good, 
151  S.  W.  617. 

S  1050  (Tex.Civ.App.)  Where  testimony  sub- 
stantially the  same  as  some  complained  of  waa 
not  objected  to,  a  case  will  not  be  reversed 
even  if  the  testimony  complained  of  was  not 
admissible.- S.  W.  SUyden  &  Co.  v.  Palmo, 
151  8.  W.  649. 

I  1050  (Tex.Civ.App.)  Any  error  in  admitting 
evidence  was  harmless  to  defendant,  where  a 
witness  for  defendant  testified  to  substantially 
the  same  fact— Western  Union  Telegraph  C<>. 
V.  Vance,  151  S.  W.  904. 

i  1051  (Tez.Civ.App.)  Where  there  was  suffi- 
cient competent  evidence  to  support  a  finding, 
that  incompetent  evidence  was  introduced  is 
not  reversible  error. — McDoel  v.  Jordan,  151 
S.  W.  1178. 

i  1052  (Tez.)  Though  it  appears  that  brokers 
suing  for  commission  introduced  the  purchaser, 
testimony  by  one  of  the  brokers  that  his  firm 
effected  the  sale  was  harmless  error,  where 
that  issue  was  not  submitted  to  the  jury. — An- 
sley  Realty  Co.  v.  Pope,  151  8.  W.  525. 

i  1056  (Ky.)  In  an  action  for  injuries  to  a 
child  at  a  railroad  crossing  by  a  car  on  which 
there  was  no  brakeman,  it  was  not  prejudicial 
to  refuse  to  admit  evidence  that,  even  bad  there 
been  a  man  on  the  car  at  the  time  of  the  acci- 
dent, he  could  not  have  stopped  the  car,  where 
the  recovery  was  based  on  insufficient  warning. 
—Louisville  &  N.  B.  Co.  v.  Allnutt  151  S.  W. 
14. 

§  1 056  (Mo.App.)  Error  in  ezcluding  evidence 
as  to  an  item  of  property  in  controversy  as  to 
which  judgment  was  rendered  for  appellant 
was  harmless.— Byrd  v.  Vanderburgh,  151  S. 
W.  184. 

{  r058  (Tex.Civ.App.)  Refusal  to  allow  a  wit- 
ness to  answer  a  question  was  harmless,  he 
having  elsewhere  been  permitted  to  testify  to 
substantially  the  same  facts.— Texas  &  P.  By. 
Co.  V.  Good,  151  S.  W.  617. 

i  1060  (Ky.)  A  remark  of  counsel  of  plain- 
tiff in  response  to  an  objection  to  the  admis- 
sion of  evidence  held  not  prejudicial  error. — 
Chesapeake  &  O.  By.  Co.  v.  Meyers,  151  S.  W. 
19. 

f  1060  (Ky.)  Where,  in  an  action  for  assault 
and  battery,  the  plaintiff's  attorney,  over  an 
adverse  ruling,  persisted  in  questions  as  to  sick- 
ness   caused    plaintifTB   wife    and    baby,   held 
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reveraible  error.— 'Shields'  Adm'n  t.  Rowland, 
151  S.  W.  408. 

I  1060  (Tez.CiT.App.)  In  an  action  for  inju- 
ries to  a  child  while  crossing  railroad  tracks, 
imprODer  remartcs  of  counsel,  embracing  mat- 
ters outside  the  record,  held  not  reversible 
where  called  for  b^  remarks  of  opposing  coun- 
sel, and  the  verdict  was  not  excessive. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Wininger,  151  S.  W. 
586. 

$1061  (Mo.App.)  Error  in  sustaining  a  de- 
murrer to  the  evidence  as  to  matters  recited 
in  favor  of  appellant  is  not  reversible  error.— 
Byrd  v.  Vanderburgh,  151  S.  W.  184. 

f  1064  (Mo.App.)  Error  in  authorizing  a  re- 
covery, in  an  action  for  injuries  by  l>eing  struck 
by  an  automobile,  if  the  driver  did  not  use  the 
highest  care  a  careful  person  would  exercise 
under  like  circumstances,  when  only  specific 
acts  of  negligence  were  alleged,  held  reversible. 
—McDonnell  t.  Columbia  Tazicab  Co.,  151  S. 
W.  767. 

§  1064  (Tei.Clv.App.)  An  instruction  that  it 
plaintiff,  after  receipt  of  a  message  announc- 
ing his  daughter's  probable  death,  could,  by  usu- 
al means  or  travel,  have  reached  her  before  her 
^eath,  and  failed  to  do  so,  he  could  not  recover 
for  negligent  delay  in  the  transmission  and  de- 
livery of  the  telegram,  was  not  affirmative  er- 
ror.—Western  Union  Telegraph  Co.  v.  Vance,  151 
S.  W.  904.  . 

§  1064  (Tex.Oiv.App.)  Recital  in  court's 
charge  that  the  case  was  submitted  on  special 
charges,  not  stating  which  side  presented  them, 
held  not  prejudicial  to  plaintiff,  although  the 
special  charge  was  presented  by  defendant.— 
Hengy  v.  Hengy,  161  S.  W.  1127. 

S  1064  (Tex.Civ.App.)  Error  in  an  instruc- 
tion, that  a  street  railway  company  was  re- 
quired to  use  that  high  degree  of  care  "usual- 
ly" exercised  by  very  cautious  and  prudent  per- 
sons under  similar  circumstances,  held  not 
ground  for  reversal. — Walker  v.  Metropolitan 
St.  Ry.  Co.,  151  S.  W.  1142. 

f  1066  <Ark.)  Instruction  submitting  issue  of 
contributory  negligence  held  harmless,  where 
there  was  no  evidence  from  which  reasonable 
minds  could  have  concluded  that  plaintiff  was 
negligent— St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bro- 
gan,  151  S.  W.  690. 

i  1066  (Mo.)  An  instruction  which  did  not 
wholly  follow  the  petition  held  harmless,  if  er- 
roneous, in  view  of  evidence  clearly  supplying 
an  omitted  issue  and  in  light  of  Rev.  St  1909, 
!$  1850,  2082.— Honea  v.  St  Louis,  I.  M.  &  S. 
Ry.  Co.,  151  S.  W.  119. 

§  1066  (Mo.App.)  Where  there  was  evidence 
that  plaintiff's  horse  was  not  frightened  as  al- 
leged, an  instruction  to  find  for  defendant  if 
plaintiff  was  injured  from  any  other  cause  held 
harmless,  though  there  was  no  evidence  of  other 
cause.— Kiel  v.  Ott,  151  S.  W.  182. 

{  1066  (Mo.App.)  Where  there  was  no  evi- 
dence of  contributory  negligence  of  plaintiff,  an 
instruction  that  the  city  was  bound  to  use  or- 
dinary care  to  keep  its  streets  in  a  reasonably 
safe  condition  was  harmless,  though  conveying 
the  impression  that  the  city  was  liable  regard- 
less of  the  negligence  of  plaintiff.— Ledbetter  v. 
City  of  KirksviUe,  151  S.  W.  228. 

§  1 066  (Mo.App.)  It  was  not  prejudicial  error 
to  charge  that  a  fact  concerning  which  there 
was  no  dispute  was  admitted  by  defendants,  al- 
though they  had  not  in  fact  admitted  it. — Mul- 
linax  v.  Lowry,  151  S.  W.  745. 

i  1066  (Tex.Civ.App.)  Instruction  requiring 
notice  to,  or  knowledge  by,  insured's  wife,  a^ 
well  as  himself,  that  the  company  would  no 
longer  attend  to  the  insurance  on  the  premi.s 
es  held  not  prejudicial  where  there  was  no  con- 
tention that  either  one  had  notice  or  knowledge 
—Commonwealth  Fire  Ins.  Co.  t.  Oliencbain, 
151  S.  W.  611. 


{  1086  (Tex.Civ.App.)  Where  the  evidence,  in 
an  action  for  injuries,  did  not  warrant  an  is- 
sue of  his  assumption  of  risk,  error  in  submit- 
ting that  issue  conjunctively  with  the  inconsist- 
ent issue  of  contributory  negligence  was  harm- 
less to  defendant. — Armour  &  Co.  v.  Morgan, 
151  S.  W.  861. 

§  1066  (Tex.Civ.App.)  In  an  actios  for  inju- 
ries to  a  servant,  an  instruction  on  an  issue  of 
negligence  not  presented  by  the  proof  held  harm- 
less.— Continental  Oil  &  Cotton  Co.  v.  Gilliam, 
151  S.  W.  890. 

I  1068  (Ark.)  The  error  in  an  instruction  bas- 
ed entirely  on  a  party's  claim,  and  ignoring  the 
contention  of  the  adverse  party,  is  not  preju- 
dicial to  the  adverse  party  obtaining  a  verdict 
in  his  favor. — Johnston-Reynolds  Land  Co.  v. 
Fuqua,  151  S.  W.  693. 

§  1088  (Ky.)  An  instruction  on  contributory 
negligence  without  support  in  the  evidence  was 
not  prejudicial,  where  the  verdict  for  defend- 
ant did  not  rest  on  such  instruction. — Samuels 
V.  Louisville  Ry.  Co.,  151  S.  W.  37. 

i  1070  (Mo.App.)  In  replevin,  with  counter- 
claim for  damages  and  the  surrender  of  notes, 
held,  that  a  verdict  for  defendants  for  $735 
wae  not  determinative  of  the  issues,  and  was 
reversible  error. — ^Advance  Thresher  Co.  ▼. 
Speak,  151  S.  W.  235. 

I  1073  (Mo.)  Rendering  default  judgment  in 
ejectment  on  sustaining  demurrer  to  part  of  an- 
swer claiming  affirmative  relief,  though  there 
was  also  a  general  denial,  held  not  harmless 
error. — Montgomery  v.  Gahagan,  151  S.  W.  453. 

g  1074  (Tex.Civ.App.)  Although  on  motion  to 
open  a  default  judgment  many  errors  were 
committed  in  the  trial  of  the  issues  to  deter- 
mine whether  defendant  had  a  valid  defense, 
they  are  harmless,  where  no  valid  excuse  is 
shown  for  not  filing  the  answer  in  time. — Gil- 
laspie  V.  City  of  HuntsvlUe,  151  S.  W.  1114. 

(I)    Brror  'Waived  In.  Appellate  Coart. 

8  1078  (Tex.CiT.App.)  In  absence  of  any  rul- 
ing shown  by  the  record  upon  a  special  excep- 
tion to  the  answer,  it  will  be  presumed  that 
such  exception  was  waived. — Western  Union 
Telegraph  Co.  t.  Vance,  151  S.  W.  904. 

(J)  Deelsloma  of  Intermediate  Conrta. 

i  1094  (Tex.)  An  application  to  the  Supreme 
Court  for  writ  of  error,  upon  the  grounds,  as 
provided  by  Saylcs'  Ann.  Civ.  St.  1897,  art 
941,  f  8,  that  the  decision  of  the  Court  of 
Civil  Appeals  practically  settled  the  caee,  ad- 
mits the  correctness  of  the  facts  found,  and 
merely  challenges  the  law. — ^Edwards  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas,  151  S. 
W.  289. 

(K)  Babaeaaent  Appeals. 

§  1098  (Mo.)  In  examining  the  trial  court's 
conclusions  on  the  facts,  the  reviewing  court 
could  consider  the  lapse  of  time,  the  discrepancy 
t)etween  the  present  testimony  and  that  given 
on  a  former  trial,  and  the  fact  that  the  chang- 
es made  in  the  testimony  conformed  to  the 
needs  of  the  parties  introducing  the  witnesses, 
as  determined  by  the  former  decision. — First 
Nat  Bank  v.  Renick,  151  S.  W.  421. 

«  1097  (Tex.Civ.App.)  The  decision  of  the 
court  on  appeal  conclusively  settles  the  ques- 
tions determined  thereby,  and  they  will  not 
be  considered  on  a  subsequent  appeal. — Camp- 
beU  v.  EUiott,  151  S.  W.  1180. 

XVn.  DETEBMINATION  AND  DISPO* 
BinON   or  CAUSE. 

(A)  Deelalon  In  General. 

§  1 108  (Tex.)  A  determination  in  a  contest  of 
the  election  that  local  option  had  not  been 
adopted  in  the  county,  pending  an  appeal  in  an 
action  on  a  liquor  dealer's  bond,  held  to  warrant 
a  determination  that  the  bond  was  of  no  force 
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and  effect,  though  the  local  option  law  pro- 
vided that  a  contest  of  the  election  should  not 
suspend  enforcement  of  the  law. — State  v.  Sav- 
age, 151  S.  W.  530. 

I  1109  (Ky.)  A  judgment  relates  to  the  date 
of  submission  of  an  appeal  so  that  the  death 
of  either  party  after  submission  is  not  materi- 
al.—Barger  V.  Barger,  151  S.  W.  406. 

(B)  Afflrmaiice. 

S  1135  (Mo.)  Where  the  only  record  is  the 
record  proper,  which  contains  a  good  petition 
and  a  judgment  responding  to  one  count  there- 
of, the  judgment  will  be  affirmed. — Parkyne  v. 
Churchill,  151  S.  W.  446. 

SII40  (Tex.Civ.App.)  The  error  in  the 
amount  of  a  judgment  does  not  require  a  re- 
versal, where  it  can  be  cured  by  a  remittitur. — 
Johnson  v.  Oswald,  151  S.  W.  1164. 

(D)  Reveraal. 

81170  (Ky.)  In  view  of  Civ.  Code  Prac.  f 
756,  the  Court  of  Appeals,  though  doubtful 
as  to  whether  the  chancellor  erred  in  not  trans- 
ferring issues  for  trial  by  jury,  will  not  re- 
verse if  the  findings  and  judgment  of  the  chan- 
cellor are  correct. — Rieger  v.  Schulte  &  Eieher, 
151  S.  W.  395. 

{1175  (Tex.)  Where  the  facts  are  undisputed, 
the  Supreme  Court  on  writ  of  error  will  not 
send  the  case  bacic  to  the  Court  of  Civil  Ap- 
peals, failing  to  announce  conclusions  of  fact 
as  required  by  Rev.  Civ.  St  1911,  art.  1639.— 
Foard  County  v.  Sandifer,  151  S.  W.  523. 

xvm.  x.iABiz.mEB  oir  Bomts  and 

UKDEBTAKIHOS. 

S  1234  (Ky.)  Under  Civ.  Code  Prac.  i  748,  the 
obligors  in  a  supersedeas  bond  are  expressly 
made  liable  for  any  judgment  the  Court  of  Ap- 
peals may  order  to  be  rendered, — ^Wbite  t. 
White,  151  S.  W.  1. , 

APPEARANCL 

See  Justices  of  the  Peace,  {  84 ;    Venue,  {  32. 

(9  (Mo.)  Where  heirs  appeared  specially  in 
the  probate  court  merely  to  object  to  the 
court's  jurisdiction  to  order  a  sale,  but  took 
no  part  In  the  proceedings,  the  court  acquired 
no  jurisdiction  over  them. — State  ez  reL  Deems 
V.  Holtcamp,  151  S.  W.  153. 

APPLIANCES. 

See  Master  and  Servant,  H  107-129,  208,  270, 

APPLICATION. 

See  Payment,  {  39. 

APPROVAL 

See  Dower,  |  99. 

APPURTENANCES. 

See  Easements,  {  3. 

ARBITRATION  AND  AWARD. 

I.  S1TBMISSION. 

8  8  (Tex.Civ.App.)  Though  Saylea'  Ann.  Civ. 
St.  1897,  art  61,  permits  other  than  statutory 
forms  of  arbitration,  the  court  has  power  to  set 
aside  a  verdict  and  judgment  entered  upon  an 
agreement  of  the  parties  that  a  verdict  of  a  ma- 
jority of  the  jurors  should  have  the  force  of  a 
judgment.— Philadelphia  Underwriters  Agency  of 
Fire  Ass'n  of  Philadelphia  v.  Brown,  151  S.  W. 
899. 

In  the  absence  of  clear  and  specific  averment, 
it  will  not  be  assumed  that  an  agreement  that  a 
verdict  might  be  returned  by  a  majority  of  the 
jurors,  and  that  judgment  might  be  entered 
thereon,  was  intended  to  oust  the  court  of  its 


jurisdiction  to  set  aside  the  judgment  at  that 
term,  and  grant  a  new  trial.— Id. 

n.  ARBITRATORS  AHB  FBOOEED- 
IN08. 

827  (Mo.App.)  Where  one  acting  as  an  ar- 
bitrator of  the  amount  due  under  a  contract 
for  services  to  be  rendered  by  plaintiif,  un- 
known to  plaintiff,  owned  an  adjoining  farm 
and  was  interested  in  a  drainage  ditch  on 
which  plaintiff  did  part  of  his  work,  be  was 
disqualified  as  an  arbitrator,  and  the  plaintiff 
could  treat  the  whole  proceeding  as  void. — 
Stone  V.  Johnston,  151  8.  W.  987. 

m.  AW  ABO. 

867  (Mo.App.)  Evidence  held  to  show  that 
plaintiff  had  knowledge  of  defendant's  fraad 
practiced  in  an  arbitration  proceeding  when  be 
treated  a  new  contract  arising  therefrom  valid, 
thus  ratifying  the  award.— Stone  t.  Johnston, 
151  S.  W.  987. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  88  717-730,  1037;. Trial,  H 
25,  124-133.  ,         ~.  w 

ARREST. 

See  Evidence,  8  244;  False  Imprisonment; 
Weapons,  8  11- 

n.  Oir  ORIMINAIi  OHAROES. 

g  63  (Ky.)  Under  Ky.  St  88  1309,  1310,  1311, 
providing  for  the  arrest  of  persons  carrying  con- 
cealed weapons  by  ministerial  officers,  a  police- 
man, discovering  a  person  carrying  a  pistol  con- 
cealed while  talking  to  him  in  regard  to  air- 
other  charge,  held  justified  in  making  his  arrest 
—Madden  v.  Meehan,  151  S.  W.  681. 

Under  Ky.  St  8  2885,  and  Cr.  Code  Prac.  { 
36,  authoriiing  arrests  by  police  officers,  a  po- 
liceman held  not  entitled  to  make  an  arrest  for 
an  offense  committed  out  of  his  presence  with- 
out a  warrant— Id. 

ARSON. 

See  Criminal  Law,  88  596.  829. 

ASSAULT  AND  BATTERY. 

See  Abatement  and  Revival,  8  ^  '<  Appeal  and 
Error,  8  1060 ;  Homicide,  88  84-96,  257,  310 ; 
Witnesses,  8  350. 

I.   Orvn.  ZiIABIUTY. 

(A)  Aets   Constitatlnsr  Aasanlt  ar  Batterr 
and  lilablUtr  Tkerefor. 

8  13  (Ky.)  The  mere  fact  that  the  assaulting 
party  during  the  fight  retreated  a  few  steps 
before  seizing  a  weapon  does  not  amount  to  a 
withdrawal,  so  as  to  make  the  other  party  guilty 
of  a  fresh  assault  in  following  him  op.— 
Shields'  Adm'rs  v.  Rowland,  151  S.  W.  40& 

(B)  Aettoas. 

8  34  (Ky.)  Evidence  of  abusive  language  is 
admissible  in  mitigation  of  punitive  damages 
for  an  assault. — Shields'  Adm'rs  v.  Rowland, 
151  S.  W.  408. 

8  38  (Ky.)  Plaintiff  may  recover  for  such 
mental  or  physical  suffering,  or  both,  as  are  the 
proximate  result  of  the  injury. — Shields'  Adm'rs 
V.  Rowland,  151  S.  W.  408. 

8  39  (Ky.)  Where  an  assault  and  battery 
was  malicious,  plaintiff  may  recover  punitive 
damages  in  the  jury's  discretion.— Shields'  Ad- 
m'rs v.  Rowland,  151  S.  W.  408. 

§  40  (Ky.)  Though  plaintiff  may  recover  for 
such  mental  or  physical  suffering,  or  both,  as 
are  the  proximate  result  of  the  injury,  and,  if 
the  tort  was  malicious,  punitive  damages  in  the 
jury's  discretion  he  cannot  recover  more  than 
the  sum  claimed.— Shields'  Adm'rs  t.  Rowland, 
151  S.  W.  40& 
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'S  42  (Ky.)  Evidence  held  to  require  a  submis- 
Bion  to  the  jury  the  question  of  punitive  dam- 
ages—Shields' Adm'rs  t.  Rowland,  151  S.  W. 
408. 

H.  OBIMINAI.  RE8POirSIBII.rTT. 
(A)   Ollensea. 

§  54  (Tex.Cr.App.)  Under  Pen.  Code  1911. 
arts.    1008,    1009,    1011,    1022,    accused    held 

Eroperly  convicted  of  aggravated  assault  in  the 
ouse  of  a  private  family.— Ward  v.  State,  151 
S.  W.  1073. 

S  56  (Tex.Cr.App.)  An  assault  with  an  ordi- 
nary saw  was  not  an  assault  with  a  deadly 
weapon,  where  the  injuries  inflicted  were  very 
slight.— Fisher  v.  State,  151  S.  W.  544. 

(B)  Froaeontion   and  Pnnlaliinent. 

1 96  (Tez.Cr.App.)  Where  accused  testified 
that,  to  protect  his  son  from  violence,  he 
struck  prosecutor,  the  failure  to  submit  the 
right  of  accused  to  defend  his  son  was  revers- 
ible error.— Coons  v.  State,  151  S.  W.  820. 

ASSESSMENT. 

See  Drains,  IS  14,  76 ;  Municipal  Corporations, 
SS  450-567. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error.  S|  719-753,  757,  759; 
Criminal  Law,  i  1129. 

ASSIGNMENTS. 

See  Highways,  $  113:  Insttrance,  gj  122,  212- 
222;  Landlord  and  Tenant,  SI  75-79,  208: 
Lost  Instruments ;    Subrogation,  §  31. 

I.  REQinglTES  AHB  VAXJDITY. 
<B)  Mode   and   Balllclenev    of  Aaalvniaent. 

g  34  (Tex.Civ.App.)  An  oral  transfer  is  as 
effective  an  equitable  assignment  as  a  written 
transfer. — A.  A.  Fielder  Lumber  Co.  v.  Smith, 
151  S.  W.  605. 

ISO  (Tex.Civ.App.)  An  order  by  a  contrac- 
tor to  the  supervising  architect  of  a  school 
building,  on  whose  certificate  estimates  under 
the  contract  were  to  be  paid  to  pay  a  material- 
man and  charge  to  the  contractor's  account, 
was  good  as  an  equitable  assignment  of  part 
of  the  fund  in  the  hands  of  the  school  trustees. 
—A.  A.  Fielder  Lumber  Co.  v.  Smith,  151  S. 
W.  605. 

n.  OPERATION   AND   EFFECT. 

{85  (Tex.Civ.App.)  Transfers  of  portions  of 
a  fund  will  be  satisfied  in  the  order  of  their 
dates.— A.  A.  Fielder  Lumber  Co.  v.  Smith,  151 
S.  W.  606. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Charities,  {  45. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  gl  203-226, 
280.  288,  295;    Trial,  g  194. 


AHACHMENT. 

See  Garnishment;    New  Trial,  §  89. 

X.  NATUBE  AND  OBOUNDS. 

(A)  Natare  of  Remedy,   Canaea   of  Aotlon, 
and   Partlea. 

1 13  (Tex.)  An  attachment  was  properly  issu- 
ed in  scire  facias  to  have  a  judgment  entry  cor- 
rected by  adding  an  omitted  part,  and  to  revive 
the  judgment;  the  proceeding  to  revive  being 
merely  a  suit  for  the  debt.— Coleman  v.  Zapp, 
151  S.  W.  1040. 

(B>  Oronnds    of    Attaehmeat. 

132  (Mo.App.)  From  one's  statement,  when 
buying  proi>er^,  "I  haven't  got  my  checkbook 
here,  and  I  can't  pay  you  now.  but  I  will  send 
you  a  check  when  I  get  home,"  an  implied  af- 
firmance that  the  money  was  in  bank  is  permis- 
sible, making  the  debt  one  fraudulently  con- 
tracted, as  regards  right  to  attachment ;  he  not 
having  the  money  in  baiUc.— Matthews  v.  Eby, 
161  S!  W.  470. 

VH.   QtrASHINO,    VAOATXNO.    DISSO- 
X.IJTION,   OR  ABANDONMENT. 

{233  (Mo.App.)  Attachment  in  the  circuit 
court  held  obtained   through   fraud,  and  so  to 

gve    no    jurisdiction. — Matthews    v.    Eby,    151 
W.  4'ro.    , 

Vm.  CUHXB  BT  TRIBD  PEB80N8. 

{308  (Mo.App.)  Interpleader  in  attachment 
claiming  as  purchaser  has  the  burden  of  prov- 
ing that  he  took  actual  possession  as  required 
by  law.— Byrd  v.  Vanderburgh,  151  S.  W.  184. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  {  1060;  Constitutional 
Law,  H  306,  321 ;  Estoppel,  g  58:  Executors 
and  Administrators,  {{  4^,  496;  G>amishment, 
-        -        -  114;    -  • 


{  101; 


Partition,  {  114;    Stipulations;    Use 
and  Occupation,  {  1 ;    Wills,  g  405. 

I.  THE  OFFICE  OF  ATTOBNET. 
(C)   Snapcnalom    and    Dlabarmeat. 

{ 45  (Mo.App.)  An  attorney  devising  a 
scheme  for  the  execution  of  false  bills  of  sale 
and  notes,  and  directing  a  party  thereto  to 
give  perjured  testimony  and  unlawfully  pro- 
curing the  papers  of  a  decedent,  and  convert- 
ing the  same  to  his  own  use,  held  guilty  of  mis- 
conduct justifying  disbarment.— In  re  Selleck, 
151  S.  W.  743. 

{51  (Tenn.)  It  i«  the  right  and  duty  of  a 
trial  judge  to  make  charges  against  attorneys, 
where  matters  justifying  such  charges  are 
within  bis  knowledge,  under  Shannon's  Code,  {{ 
5781-6784.— In  re  Cameron,  151  S.  W.  64. 

g  57  (Mo.App.)  Where,  in  proceedings  to  dis- 
bar an  attorney,  the  evidence  is  conflicting, 
the  court  will  defer  to  the  iindings  of  the  spe- 
cial commissioners. — In  re  Selleck,  151  S.  W. 
743. 

n.   BETAINEB  AND  AUTHOBITY. 

g89  (Mo.App.)  An  attorney  may  dismiss  his 
client's  suit  or  stipulate  that  it  shall  abide  the 
judgment  in  another  suit  where  the  facts  and 
parties  are  the  same,  and  has  a  wide  range  of 
action  as  to  those  things  pertaining  merely  to 
the  remedy.— Grant  City  v.  Simmons,  151  S.  W. 
187. 

g  101  (Mo.App.)  An  attorney's  general  au- 
thority, as  such,  gives  him  no  power  to  compro- 
mise bis  client's  claim  or  to  make  any  agree- 
ment, or  take  any  action  that  will  sacrifice  his 
client's  cause.— Clrant  City  v.  Simmons,  151 
S.  W.  187. 

Where  a  stipulation  by  an  attorney  to  dismiss 
an  appeal  was  merely  an  incident  to  an  unau- 
thorized compromise   of   the   case   by   him,   it 
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related   rather  to  the  cause  than  the  remedy 
and  was  unauthorized. — Id. 

AUTHORITY. 

See  Attorney  and  Client,  §  101 ;  Brokers,  {  44. 

AUTOMOBILES. 

See  Appeal  and  Error,  {  1064 ;   Larceny,  {  32 ; 
Municipal  Corporations,  §  700;    Trial,  i  191, 

AWARD. 

See  Arbitration  and  Award,  |  67. 

BAGGAGE. 

See  Carriers,  $  402. 

BAIL 
n.  nr  cbimhtai.  pbosecutions. 

157  (Tex.Cr.App.)  Where  a  recognizance 
does  not  state  the  punishment  assessed  against 
accused  in  compliance  with  Code  Cr.  Proc. 
1911,  arts.  900-903,  his  appeal  must  be  dis- 
missed.—White  V.  State,  151   S.   W.  826. 

gsg  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  321,  subd.  5,  and  article  902  a  bail 
bond  binding  defendant  to  appear  at  the  next 
term  of  court  on  a  date  which  fell  within  the 
term  of  court  at  which  it  was  executed  Aeld  to 
require  an  appearance  on  the  specified  date  set, 
and  not  insufficient  because  of  the  inconsisten- 
cy.—Barrett  V.  State,  151  S.  W.  658. 

1 65  (Tex.Cr.App.)  A  recognizance  which 
fails  to  recite  the  amount  of  punishment  assess- 
ed is  fatally  defective,  and  the  court  on  appeal 
does  not  acquire  jurisdiction. — Bush  v.  State, 
151  S.  W.  654. 

§93  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  §  321,  a  bond  reciting  that  defendant  was 
charged  with  a  felony  held  not  a  variance  from 
a  judgment  thereon,  reciting  that  defendant 
was  "charged  with  felony,  to  wit,  burglary." — 
Barrett  t.  SUte,  151  S.  W.  558. 

BAILMENT. 

See  Larceny,  {  32 ;  Pledges;  Sales,  S  454;  Sun- 
day, I  19. 

{  16  (Tex.Civ.App.)  Where  defendant  waa  in 
lawful  possession  of  property  and  entitled  to 
hold  it  until  certain  payment  by  plaintiff,  there 
could  be  no  conversion  until  the  correct  amount 
was  tendered  and  paid.— May  y.  Anthony,  151 
S.  W.  602. 

BANKRUPTCY. 

m.  ASglOHMEWT,  APMnnSTBATIOir, 

AND  DI8TBIB1TTION  OF  BAITK- 

BirPT'S  ESTATE. 

(B)  AsalvnBient,    and    Title,    Rlshts,    and 
Remedies  of  Traatee  la  Qeneral. 

S  142  (Mo.)  Under  Bankruptcy  Act,  July  1, 
1898,  §§  70,  70e,  a  trustee  takes  no  interest,  es- 
tate, or  title  to  land  fraudulently  conveyed  by 
the  bankrupt  which  will  entitle  him  to  sue  under 
Kev.  St.  1899,  §  650,  as  amended  m  1909  {Laws 
1909,  p.  343),  giving  a  right  of  action  to  as- 
certain and  determine  any  person's  interest  in 
land.— Mayhew   v.   Todisman,   161  S.  W.  436. 

(B)  Action*   by    or   Asalnat  Traatee. 

$302  (Mo.)  A  petition  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  fraudulent  conveyance, 
under  Bankruptcy  Act  July  1,  1898,  ff  70,  70e, 
must  clearly  show  that  the  property  is  needed 
to  pay  claims  filed  against  the  bankrupt  debtor. 
—Mayhew  t.  Todisman,  101  S.  W.  436. 


BANKS  AND  BANKING. 

See  Limitation  of  Actions,  |  66. 

XI.  BANKIKO  OOBFOKATION8  Ain> 

AB8O0IATIO1T8. 

(B)  laaol-reney  and  Dlaaolatloa. 

1 84  (Tex.Cr.App.)  One  who  had  complete 
and  personal  charge  of  the  business  of  an  unin- 
corporated bank,  and  knew  of  its  insolvent  con- 
dition when  money  was  received  on  deposit  by 
its  president,  was  an  accomplice  to  the  crime. 
—Brown  v.  State,  151  S.  W.  561. 

§85  (Tex.Cr.App.)  An  indictment  alleging 
that  accused  unlawfully  received  a  deposit  in 
the  "unincorporated"  bank  named,  of  which  he 
was  president,  while  it  was  insolvent  to  bis 
knowledge,  charged  that  the  bank  was  a  pri- 
vate bank,  and  was  bad  under  Pen.  Code  1911, 
art.  532  (^Acts  25th  Leg.  c.  100),  for  not  aUeg- 
ing  that  accused  was  its  owner,  agent,  or  man- 
ager, or  the  names  of  the  owners,  and  that  they 
were  insolvent.— Brown  v.  State,  151  S.  W.  561. 

In  a  prosecution  for  receiving  money  on  de- 
posit wUh  knowledge  of  the  bank's  insolvency, 
the  court  should  charge  as  to  the  rule  for  de- 
termining solvency. — Id. 

In  a  prosecution  of  a  bank  president  for  re- 
ceiving deposits  on  Monday  with  knowledge  of 
the  bank's  insolvency,  evidence  that  on  the  pre- 
ceding Saturday  other  deposits  were  made  was 
not  admissible. — Id. 

m.  FUNOTIONS  AITD  DEAXIIIOB. 

(O)  Depoalts, 

&  126  (MoApp.)  Where  a  depositor  present- 
ed a  check  for  deposit,  be  and  the  bank  could 
agree  that  payment  should  be  deferred  fur  a 
reasonable  time  until  the  bank  ascertained 
whether  there  were  sufficient  funds  of  the 
drawer  to  pay  it— Pollack  v.  National  Bank  of 
Commerce  in  St  Louis,  161  S.  W.  774. 

A  plaintiff  depositing  a  check,  knowing  of  the 
custom  of  the  bank  to  give  credit  subject  to 
the  right  to  charge  the  amount  thereof  on 
want  of  funds  to  pay  the  check,  held  estopped 
from  preventing  the  bank  from  charging  his 
account  with  the  amount  of  the  check. — Id. 

i  134  (Tex.Civ.App.)  A  garnishee  bank  hold- 
ing a  balance  to  the  credit  of  a  debtor's  gen- 
eral account  held  not  entitled  to  credit  tbe 
same  against  the  debtor's  unmatured  notes  to 
the  hank  as  against  plaintiff  in  garnishment. — 
PresnaU  v.  Stockyards  Nat  Bank,  151  S.  W. 
873. 

{  140  (Mo.App.)  A  "check"  is  payable  on 
demand,  and  where  nothing  more  appears  tbe 
bank  on  which  it  is  drawn  must  either  pay  or 
reject  it  on  presentment. — Pollack  v.  National 
Bank  of  Commerce  in  St  Louis,  151  S.  W. 
774. 

I  154  (Ky.)  In  an  action  to  recover  a  deposit 
in  a  bank,  evidence  held  sufficient  to  support 
the  finding  that  the  deposit  was  made. — Corbin 
Banking  Co.  v.  Bryant,  151  &  W.  393. 

BAR. 

See  Judgment,  H  668-718. 


BASE  PEL 


See  Estates. 


BASTARDS. 

X.  nXEOITIMAOT  IN   OENEBAXk 

i  I  (Mo.)  Under  Rev.  St  1909.  {  342,  pro- 
viding that  the  issue  of  all  marriages  "decreed" 
null  m  law  shall  be  legitimate,  children  bom 
of  a  woman  with  whom  a  husband  lived  In  the 
common-law  relation  after  having  left  his  first 
wife  held  legitimate;  the  word  "decreed"  be- 
ing construed  as  meaning  "deemed." — Nelson 
T.  Jones,  151  S.  W.  80. 
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1 3  (Mo.)  In  absence  of  proof  to  the  con-. 
trary,  it  is  presumed  that  a  child  is  legitimate. 
—Nelson  v.  Jones,  151  S.  W.  80. 

The  presumption  that  a  marriage  once  es- 
tablished continues  must  give  way  to  the  pre- 
sumption in  favor  of  the  legitimacy  of  children 
thereafter  born  to  one  of  the  parties  living  in 
the  state  of  common-law  marriage  with  another 
person. — Id. 

(6  (Mo.)  A  child 'will  not  be  adjudged  ille- 
gitimate unless  no  other  conclusion  can  be 
reached.— Nelson  v.  Jones,  151  S.  W.  80. 

BAWDY  HOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

See  Charities,  g  45 ;  Master  and  Servant,  i  7& 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  i  404;  Evidence,  H  160- 
183. 

BETTING. 

See  Gaming. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  1 159. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfoction,  {  27 ;  Appeal  and 
Error,  {  1040;  Banks  and  liankiu^;,  «i|  126, 
134,  140;  Compromise  and  iSettlemeut;  Es- 
toppel, I  78;  Fraud,  j  28;  Gifts,  §  4;  Hus- 
band and  Wife,  {  268;  Judgment,  §  668; 
Limitation  of  Actions,  i  157:  Payment,  I  39; 
Pleading,  {  174;  Pledges,  {  30;  Trial,  |  253; 
Vendor  and  Purchaser,  f{  277,  308. 

I.  BEQUISITE8  AKD  VAUDITT. 

(D)  Acoeptanoe. 

{66  (Tex.Civ.App.)  An  order  by  a  creditor, 
directing  his  debtor  to  pay  a  portion  of  the 
account  to  a  third  person,  is  not  binding  on 
the  debtor  until  after  presentation  and  accept- 
ance.—Gulf,  T.  &  W.  By.  Co.  V.  Stark,  161  S. 
W.  641. 

(B)  Conalderatloa. 

1 92  (Tex.Civ.App.)  Eixtension  of  time  held  a 
sufficient  consideration  for  a  note  executed  by 
an  abandoned  wife  for  a  community  debt — 
Crowder  v.  McLeod,  151  S.  W.  1166. 

(F)  vaiiaitT. 

{  106  (Ky.)  Note  given  for  money  advanced 
to  pay  candidate's  election  expenses,  under  an 
agreement  that  it  would  be  void  if  the  payee 
was  employed  as  attorney  by  a  person  appoint- 
ed by  such  candidate,  held  void  because  based 
on  an  illegal  consideration.— Campbell  v.  Offutt, 
151  S.  W.  403. 

Note  given  for  money  advanced  to  a  candi- 
date for  office  held  void,  although  not  mentioned 
in  an  agreement  accompanying  a  note  previous- 
ly given  by  which  such  note  was  to  be  void  if 
the  payee  was  employed  as  attorney  by  such 
person  when  appointed  to  office. — Id. 

m.  MODIFICATION,  BENEWAI.,  AKD 
BESCISSIOlf. 

{139  (Tex.Civ.App.)  A  payment  of  part  of 
interest  due  on  a  note  is  no  consideration  for 
an  extension  of  time.— Corbett  v.  Sweeney,  151 
S.   W.  858. 


V.  BIGHTS  AND  UABIUTIES  ON  IN- 
DOBSEMENT  OB  TBANSFEB. 

(D)  Bona  Fide  Pvrcliaaers. 

§348  (Ky.)  Where  a  check,  regular  on  its 
face  and  payable  on  demand,  is  transferred 
within  two  days  after  it  is  drawn,  the  trans- 
feree acquires  title  before  it  is  overdue. — As- 
bury  V.  Taube,  161  S.  W.  372. 

§363  (Tex.Civ.App.)  The  purchaser  of  a  note 
before  maturity,  in  due  course  of  trade,  for  a 
valuable  consideration,  and  withoat  notice  of 
fraud  on  the  maker,  could  recover  thereon. — 
Harlan  v.  Guitar,  151  S.  W.  628. 

VI.  PBESENTBIENT,  DEBfAND,  NO* 
TIOE.  AND  FBOTE8T. 

§  396  (Mo_App.)  Demand  on  the  maker  of  a 
note,  and  notice  to  the  payee  thereof  and  of 
nonpayment,  is  not  necessary  for  liability  of 
the  payee  to  one  to  whom  he  indorsed  it,  not 
onl:r  when  due,  but  after  judgment  on  it 
against  the  maker,  so  that  as  to  him  it  waa 
no  longer  an  obligation. — Hawkins  t.  Wiest, 
151  S.  W.  789. 

Vn.  PAYMENT   AND   DISOHABOE. 

1440  (Mo.App.)  Under  Rev.  St  1909,  a 
99?8,  10()35,  a  note  indorsed  by  its  payee,  and 
reissued  after  he  has  obtained  judgment  on  it, 
is  as  to  him  a  valid  note.— Hawkins  t.  Wiest, 
161  S.  W.  789. 

Vm.  ACTIONS. 

§445  (Tex.Civ.App.)  Cause  of  action  on  a 
note  due  October  1st,  grace  having  been  waived, 
held  to  accrue  October  2d. — Standard  v.  Thur- 
mond, 151  S.  W.  627. 

§497  (Ky.)  Under  the  express  provisions  of 
Ky.  St  §  3720b,  subsecs.  55,  56,  and  59,  the 
transferee  of  a  check,  obtained  from  the  maker 
by  fraud,  has  the  burden  of  showing  that  he  ac- 
quired title  as  a  holder  in  due  course.- Asbury 
V.  Taube,  151  S.  W.  372. 

{518  (Mo.)  Evidence,  in  an  action  to  set 
aside  a  deed  of  trust  given  to  secure  notes  bas- 
ed upon  a  prior  note,  held  to  sustain  a  finding 
that  the  prior  note  was  without  consideration. 
—First  Nat  Bank  v.  Renick,  151  S.  W.  421. 

{525  (Ky.)  Evidence,  held  sufficient  to  show 
that  plaintiff  was  a,  bona  fide  holder  in  due 
course.— Asbnry  v.  Taube,  151  8.  W.  872. 

{525  (Tex.Civ.App.)  Evidence  held  to  war- 
rant a  finding  that  plaintiff  purchased  the  note 
before  maturity,  in  due  course  of  trade,  for  val- 
ue, and  without  notice  of  fraud.— Harlan  t.  Gui- 
tar, 151  S.  W.  628. 

BIRTH. 

See  Criminal  Law,  g{  417,  444. 

BOARDS. 

See  Schools  and  School  Districts:  Taxation,  ( 
453. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  g{  348,  363,  497,  625;  Ven- 
dor and  Purchaser,  {{  227-231. 

BONDS. 

See  Appeal  and  Error,  {{  71,  242,  874,  621, 
1234 ;  BaU,  {§  59,  93 ;  Criminal  Law,  {  1076 ; 
Guardian  and  Ward,  §  92 ;  Injunction,  {  241; 
Intoxicating  Liquors,  §  82 ;  Justices  of  the 
Peace,  {{  191,  210;  Landlord  and  Tenant  ~ 
274;    Mechani  -  — -      _     .     . 

48. 


JS  j.»x,  ^fiu:    ijanaiora  ana  xenant 
echanics'  Liens,  §  313;    Replevin, 
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BOUNDARIES. 

See  Adverse  Possession,   §  73 ;   Deeds,  I  114 ; 
Trial,  |  252 ;  Witnesses,  i  406. 

I.  DESCRIPTION. 

S3  (Ky.)  The  rule  that  courses  and  distanc- 
es give  way  to  monuments  is  to  establish  the 
actual  location  of  the  lines  and  corners,  and 
has  little  application  where  the  lines  were  not 
run  out  in  the  original  survey.— Bryant  v. 
Strunk,  151  S.  W.  381. 

The  lines  of  a  patent  will  not  be  extended  to 
reach  a  designated  monument  on  the  ground 
where  the  surveyor  made  a  mistake  as  to  its 
location. — Id. 

{3  (Mo.)  An  unmarked  line  is  not  a  natural 
or  artificial  monument,  and  does  not  when  call- 
ed for  in  a  deed  overcome  a  call  for  distance. — 
Dolphin  v.  Klann,  151  S.  W.  956. 

Where  a  surveyor  wag  not  the  county  sur- 
veyor when  he  made  a  resurvey  of  a  platted  ad- 
dition, and  he  did  not  give  any  data  from  which 
he  made  the  survey,  the  survey  did  not  over- 
come the  calls  in  the  plat. — Id. 

§  10  (Ma.)  A  plat  of  an  addition  must  be  tak- 
en as  a  whole,  and  a  comer  will  not  be  so 
changed  as  to  cause  a  shifting  of  the  position 
of  all  the  lots  in  the  addition. — Dolphin  v. 
Klann,  151  S.  W.  956. 

§  2 1  (Mo.)  The  owner  of  property  abutting 
a  private  way  reserved  in  conveyances  in  par- 
tition which  do  not  convey  the  fee  to  the  way  to 
any  of  the  tenants  held  to  have  no  more  than 
half  the  way  along  the  boundary,  unless  ha  ac- 

iuired  title  to  the  other  half  by  limitations. — 
>ulce  Realty  Co.  v.  Staed  Realty  Co.,  151  S. 
W.  415. 

n.  EVXDEMOXi.  ASOEBTAIIOCEirr.  AND 
ESTABUSHBIENT. 

1 33  (Mo.)  Under  Rev.  St  1909,  S  10290,  re- 
lating to  platting,  the  law  presumes  that  a  sur- 
vey and  marking  formed  the  basis  of  the  plat. — 
Dolphin  V.  Klann,  151  S.  W.  956. 

A  plat  of  an  addition  held  to  show  on  its  face 
that  a  sun-ey  was  actually  made  before  the 
making  of  the  plat,  and  surveyor  seeking  to  es- 
tablish different  lines  from  those  designated  on 
the  plat  must  show  good  grounds  therefor. — Id. 

{35  (Mo.)  Where  the  fact  as  to  whether 
previous  owners  agreed  on  a  boundary  line 
was  in  issue,  cross-examination  of  a  witness 
to  show  that  such  boundary  line  as  surveyed 
was  not  the  true  line  held  admissible;  no  one 
but  the  witnes.s  having  ever  heard  of  such 
agreement,  and  the  line  being  an  irregular  one. 
— Hilgedick  v.  Gruebbel,  151  S.  W.  731. 

S36  (Mo.)  Rev.  St.  1909,  {  11,301,  does  not 
preclude  introduction  in  evidence  of  surveys  by 
private  or  public  surveyors  other  than  the 
county  surveyor,  where  their  correctness  has 
been  first  shown.— Carter  v.  Spracklin,  151 
S.  W.  451. 

&37  (Mo.)  Evidence  in  ejectment  held  to 
show  that  the  prior  owners  of  the  respective 
tracts  had  not  agreed  upon  a  boundary  line. — 
Hilgedick  v.  Gruebbel,  151  S.  W.  731. 

{40  (K^.)  The  location  of  land  granted  by 
the  state  is  for  the  court  where  there  is  no  dis- 
pute as  to  the  facts.— Bryant  v.  Strunk,  151  S. 
W.  381. 

{  40  (Mo.)  W^here  the  prima  facie  case  made 
out  by  an  official  survey  was  disputed  by  other 
evidence,  the  issue  as  to  the  boundary  was  for 
the  jury.— Carter  v.  Spracklin,  151  S.  W.  451. 

{41  (Mo.)  Instructions  given  in  ejectment 
involving  a  disputed  boundary  held  to  present 
the  issue  as  favorably  for  plaintiff  as  he  was 
entitled  to.— Hilgedick  v.  Gruebbel,  151  S.  W. 
731. 

1 43  (Ky.)  An  agreed  order  that  the  chain 
of  title  to  plaintlfrs  botmdary,  as  set  out  in 
the  petition,  is  deducible  of  record,  and  that 
the  chain  of  title  to  defendant's  boundary,  as 


shown  by  the  deed  filed,  is  deducible  of  record, 
does  not  show  which  title  is  the  older,  and 
does  not  necessarily  require  a  judgment  for 
plaintiff,  though  his  title  is  superior. — Dockins 
v.  Dukes,  151  S.  W.  879. 

{ 46  (Ark.)  The  grantee  of  timber  rights  oa 
defendant's  land  which  had  been  added  to  by  ac- 
cretions cannot  demand  that  the  accretions  to 
which  he  is  entitled,  defendant  having  purchas- 
ed adjoining  property,  shall  be  determined  ac- 
cording to  the  boundary  for  such  adjoining 
property  fixed  by  defendant  and  its  then  owner 
by  parol  at  a  time  prior  to  the  formation  of  the 
accretions.— Reeves  v.  Moore,  151  S.  W.  1025. 

{46  (Mo.)  A  boundary  may  be  established 
by  agreement  of  parties. — Hilgedick  v.  Grueb- 
bel. 151  S.  W.  731. 

{  53  (Mo.)  Where  a  survey  is  illegal  in  a  mat- 
ter which  the  court  knows  about,  it  will  not 
presume  that  it  is  correct  in  those  particulars 
as  to  which  it  is  not  informed. — Dolphin  ▼. 
Klann,  151  S.  W.  956. 

1 54  (Mo.)  A  surrey  is  not  admissible  as  an 
oSicial  survey  where  it  appears  on  its  face  or 
from  competent  evidence  that  it  was  not  made 
as  the  statute  directs. — Carter  v.  Spracklin, 
151  S.  W.  451. 

Where  plaintiff  introduced  on  the  issue  of  a 
disputed  boundary,  not  only  the  official  survey, 
but  also  evidence  contrary  thereto,  the  court 
properly  refused  plaintiff's  requested  instruction 
that  the  survey  made  by  the  county  surveyor 
was  presumptively  correct. — Id. 

{  55  (Mo.)  A  survey  which  violates  an  act  of 
Congress  in  apportioning  a  surplus  is  illegal. — 
Dolphin  V.  Klann,  151  S.  W.  966. 

BRIBERY. 

See  Obstructing  Justices,  {{  4-11. 

BRIEFS. 

See  Appeal  and  Error,  {|  742,  756-773,  838. 

BROKERS. 

See  Appeal  and  Error,  {  1052 ;  Counties,  {  122 ; 
Limitation  of  Actions,  i  46;  Trial,  {{  244, 
290. 

n.  EMPLOYMENT   AND  AUTHOBITT. 

( 7  (Mo.App.)  The  testimony  of  defendant 
that  he  was  not  to  pay  a  commission  to  plain- 
tiff and  defendant's  brother  previously  em- 
ployed to  procure  a  purchaser  jointly,  but  to 
the  brother  alone  who  would  employ  plaintiff 
and  divide  the  commission,  did  not  establish  a 
joint  obligation,  and  plaintiff  could  sue  alone 
for  the  services  rendered.— Dodge  v.  Childers, 
151  S.  W.  749. 

{ 9  (Mo.App.)  Where  a  contract  employing 
a  broker  does  not  limit  the  duration  of  the 
agency,  the  law  implies  performance  within  a 
reasonable  time,  after  the  lapse  of  which  ei- 
ther party  may  revoke  the  contract. — Dodge  y. 
ChUders,  161  S.  W.  749. 

-  XV.  COMPENSATION  AND  UEN. 

{  39  (Tex.Civ.App.)  Owner  held  liable  to  real 
estate  broker  for  commission  on  a  sale  to  a 
purchaser  procured  by  the  broker's  subagent : 
the  owner  having  knowledge  of  the  method  of 
procuranee  of  the  purchaser. — Bound  v.  Sim- 
kins,  151  S.  W.  572. 

{44  (Ark.)  A  contract  giving  a  broker  the 
exclusive  right  to  procure  a  purchaser  of  real 
estate  held  modified  by  a  new  contract  giving 
the  owner  the  right  to  sell  and  binding  him  to 
pay  the  broker  a  specified  commission,  and  a 
sale  made  by  the  owner  revoked  the  broker's 
authority.— Johnston-Reynolds  Land  Co.  v.  Fu- 
Qua,  151  S.  W.  693. 

{44  (Mo.App.)  Where  an  owner  mailed  his 
notice  of  revocation  after  receiving  a  proposal 
from  a  purcliaser  procured  by  the  broker,  the 
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revocatton  waa  in  bad  faith,  and  did  not  de- 
prive the  broker  of  Ilia  commission. — Dodge  v. 
Childers,  151  S.  W.  749. 

An  owner  may  not  escape  liability  for  com- 
missions by  revoking  the  agency  after  the 
broker  has  procured  a  purchaser  who  suliee- 
quently  made  his  proposal  to  the  owner,  and 
actually  purchased  the  property. — Id. 

{52  (Tex.)  A  contract  by  A.  to  give  B.  ex- 
clusive sale  of  land  for  90  days,  and  to  execute 
deed  either  to  B.  or  persons  to  whom  he  might 
sell,  B.  to  take  any  land  remaining  after  the 
expiration  of  such  time,  waa  a  contract  of 
sale,  and  not  of  agency,  and  a  broker  who 
brought  the  parties  together  was  entitled  to  a 
commission. — Ansley  Realty  Co.  t.  Pope,  151  S. 
W.  525. 

1 54  (Mo.App.)  A  broker,  employed  to  pro- 
cure a  loan  on  real  estate,  held  to  have  earned 
his  commissions  when  he  procured  a  lender 
ready  and  willing  to  make  a  loan  on  one  of  the 
two  conditions  agreed  on.— Crouch  v.  Bruck- 
man,  151  S.  W.  176. 

i  56  Crex.Civ.App.)  An  owner  is  liable  for 
the  commission  of  a  sale  of  land  to  a  purchas- 
er procnred  by  his  broker,  though  he  does  not 
know  that  the  purchaser  was  so  procured,  and 
makes  the  sale  himself.— Bound  v.  Simkins,  151 
S.  W.  572. 

{56  (Tex.Civ.App.)  A  broker  producing  sev- 
eral persons  willing  to  purchase,  a  sale  being 
made  to  some  of  them,  earned  his  commission. — 
Anderson  v.  Crow,  151  S.  W.  1080. 

(57  (Tex.Civ.App.)  That  the  deed  was  mada 
jomtly  to  the  purchaser  procured  and  to  a 
third  party  did  not  deprive  a  broker  of  his 
right  to  a  commission,  where  the  contract  of 
sale  was  between  the  principal  and  the  pur- 
chaser procured.— Bound  v.  Simkins,  161  S.  W. 
672. 

{63  (Tex.Civ.App.)  Right  to  commission  may 
not  be  defeated  by  the  fraudulent  act  of  the 
owner  in  withdrawing  the  property  from  the 
broker  prior  to  the  making  of  a  contract. — ^An- 
derson V.  C!row,  151  8.  W.  1080. 

V.  ACTIONS  FOB  GOMPENSATIOH. 

(84  (Tex.Civ.App.)  Fraudulent  intent  of  an 
owner  m  withdrawing  property  from  a  broker, 
to  defeat  the  right  to  a  commission,  may  be  in- 
ferred from  the  surrounding  facts. — Anderson  v. 
Crow,  151  8.  W.  1080. 

(86  (Tex.Qv.App.)  Evidence  Aeld  to  support 
a  finding  that  a  brolcer  was  the  procuring  cause 
of  a  sale.— Anderson  v.  Crow,  151  S.  W.  1080. 

Evidence  held  to  support  a  finding  that  an 
owner  fraudulently  withdrew  the  property  from 
the  broker  to  defeat  the  right  to  commission 
earned.— Id. 

{  87  (Tex.Civ.App.)  Where  a  broker's  right  to 
a  commission  was  based  on  bis  agreement  with  a 
third  person,  who  had  been  employed  by  the 
owner,  and  the  third  person  bad  assigned  to 
the  broker  all  interest  in  his  claim  for  commis- 
sion, the  broker  could  recover  the  entire  com- 
mission.—Anderson  V.  Crow,  151  S.  W.  1080. 

1 88  (Ark.)  In  an  action  by  a  broker  for 
commissions  for  procuring  a  purchaser,  instruc- 
tions Aeld  to  suificiently  submit  the  issues. — 
Johnston-Reynolds  Land  Co.  ▼.  Fuqua,  151 
S.   W.   693. 

(88  (McApp.)  In  an  action  for  commissions, 
an  instruction  that  the  broker,  to  recover,  must 
proeare  a  parchaser  ready,  willing,  and  able  to 
purchase  on  the  terms  fixed  by  the  owner,  held 
not  erroneous,  where  plaintiff  testified  to  a  dif- 
ferent contract  than  that  proposed  by  the  own- 
er.—GUlfillan  T.  Schmidt,  151  8.  W.  161. 

(88  (Mo.App.)  Instmctione  held  to  submit 
the  issue  of  revocation  of  agency. — ^Dodge  v. 
Childers,  161  S.  W.  749. 


BUILDING  CONTRACTS. 

See  Contracts,  f{  9,  32,  212 ;  Mechanics'  Liens, 
(  318 ;  Principal  and  Surety,  (  112. 

BUILDINGS. 

See  Schools  and  School  Districti. 

BURDEN  OF  PROOF. 

See  Evidence,  (  9L 

BURGLARY. 

See  Criminal  Law,  §|  364,  369,  413,  419,  420, 
650,  792,  814,  824,  1169 ;  Witnesses,  {  337. 

H.  PROSECUTION  AMD  PUmSHMENT. 

(  22  (Tex.Cr.App.)  Where  a  building  is  owned 
in  common  or  jointly  by  two  or  more  persons, 
an  indictment  for  burglary  may  allege  owner- 
ship in  either  or  all  of  them.— Wnorton  v. 
State,  151  S.  W.  300. 

(28  (Tex.Cr.App.)  An  indictment  alleging 
that  a  store  burglarized  belonged  to  the  liros- 
ecuting  witness  was  supported  by  proof  that 
it  belonged  to  witness  and  his  son  and  that  wit- 
ness was  In  charge  of  it. — Whorton  v.  State, 
151  S.  W.  300. 

I  34  (Tex.Cr.App.)  In  ^  prosecution  for  bur- 
glary, evidence  of  the  manager  of  the  burglar- 
ized store  held  not  objectionable,  on  the  ground 
that  the  goods  produced  and  alleged  to  have 
been  stolen  were  not  sufficiently  identified  as 
those  stolen.— Walker  v.  State,  151  S.  W.  <?22. 

{41  (Tex.Cr.App.)  Evidence  held  sufficient  to 
sustain  a  conviction. — Whorton  v.  State,  151 
8.  W.  300 ;  Coggins  v.  Same,  Id.  311 :  BeUew 
v.  Same,  Id.  542;   Walker  v.  Same,  Id.  822. 


CALLS. 


See  Boundaries. 


CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  {  843. 

X.  BIGHT  OF  ACTION  AND  DEFENSES. 

(4  (Ky.)  Equity  will  set  aside  transactions 
in  which  infiuence  exercised  through  confiden- 
tial relations  has  been  abused.— Shacklette  ▼. 
Goodall,  151  8.  W.  23. 

{ 4  (Mo.App.)  One  seeking  to  annul  an  in- 
strument, on  the  ground  that  it  was  obtained 
by  fraud,  must  show  that  the  representations 
were  as  to  a  material  fact,  and  that  they  con- 
tributed to  the  injury.— Birch  Tree  State  Bank 
V.  Dowler,  151  S.  W.  784. 

S  24  (Tex.Civ.App.)  An  administrator  of  a 
deceased  grantor,  who  sues  to  set  aside  a  deed, 
as  procured  by  fraud  of  the  grantee,  need  not 
offer  to  return  the  taxes  paid  by  the  grantee. 
—Chambers  v.  Wyatt,  151  S.  W.  864. 

n.  PBOCEEDINOS  AND  BEUEF. 

{ 56  (Tex.Civ.App.)  Where  a  grantee  in  a 
deed  of  one  lot  procured  by  fraud  the  insertion 
of  a  provision  conveying  also  another  lot,  a  re- 
covery on  the  ground  of  fraud  was  limited  to 
a  cancellation  of  the  deed  as  to  the  latter  lot. 
—Chambers  v.  Wyatt,  161  S.  W.  864. 

S  59  (Tex.Civ.App.)  Where  a  grantee  obtain- 
ed a  conveyance  by  fraud,  and  entered  into  pos- 
session and  made  improvements,  he  could  not 
recover  the  value  of  the  improvements  on  the 
setting  aside  of  the  deed.— Chambers  v.  Wyatt, 
151  8.  W.  864. 
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CARRIERS. 

See  Appeal  and  Error,  {  1008 ;  Damages.  1 132 ; 
Evidence,  i  407 ;  Trial,  (f  194,  252 ;  Witness- 
es, i  414. 

n.   OABBIAOE  OF  GOODS. 

(A)   DellT-ery  to  Cmrrler. 

i  40  (Ark.)  The  statute  requiring  carriers  to 
furnish,  without  discrimination  or  delay,  suffi- 
cient facilities  for  the  carriage  of  freight  docs 
not  make  the  duty  an  absolute  one,  and  does 
not  require  the  carrier  to  provide  in  advance 
(or  an  unprecedented  and  unexpected  rush  of 
business.— Cumbie  v.  St.  Louis,  I.  M.  &  8.  By. 
Co.,  151  S.  W.  240. 

(B)  Bills  of  limMng,  Shipping  Receipts, 
and  Special  Contracts. 

i  66  (Ark.)  A  shipper's  order  for  a  specified 
number  of  cars  for  a  specified  day,  when  ac- 
cepted, is  a  contract  binding  the  carrier  to  fur- 
nish  the  cars,  and  the  shipper  to  furnish  the 
goods,  but  does  not  render  the  carrier  liable  to 
parties  who  did  not  authorize  the  order. — 
Cumbie  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  151 
S.  W.  240. 

J|67  (Ark.)  A  carrier  who  contracts  to  fur- 
nish all  the  cars  necessary  to  tranRimrt  the 
peach  crop  at  a  certain  station,  on  failure  to 
do  so,  cannot  defend  because  of  heavy  and 
unprecedented  traffic  or  other  unavoidable  cas- 
ualties, nor  does  the  contract  relieve  the  ship- 
per from  ordering  cars. — Cumbie  t.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  151  S.  iV.  240. 

(F)  lioss  of  or  Injary.  to  Goods. 

I  123  (Tez.Civ.App.)  Defendant  carrier  held 
not  liable  for  loss  sustained  by  plaintiff  on  a 
car  of  cabbage,  where  the  consignee's  refusal 
to  accept  the  cabbage  was  not  because  of  the 
carrier's  error  in  adding  an  icing  charge  to  the 
expense  bill. — Freeman  v.  Quebedeaux,  151  S. 
W.  «43. 

(H)  Umltatloa  of  Liability. 

I  159  (Ark.)  A  provision  in  a  bill  of  lading 
that  a  written  notice  of  intention  to  claim 
damage  should  be  presented  to  the  carrier  with- 
in 3tt  hours  after  delivery  Is  not  unreasonable. 
—Cumbie  v.  St.  Louis,  I.  M.  &  S.  Ky.  Co.,  151 
S.  W.  -237. 

Where  a  carrier  has  examined  goods  at  their 
destination  and  knows  their  condition,  it  is 
not  necessary  to  present  a  written  notice  of 
"intention  to  claim  damages,"  as  provided  in 
the  bill  of  lading.— Id. 


(J)  Ckarces  and  Uena. 

I  197  Crex.Civ.App.)  Sayles'  Ann.  Civ.  St. 
1807,  art  324,  authorizing  a  carrier  to  store 
unclaimed  freight,  does  not  authorize  a  sale 
of  unclaimed  freight.— Oulf,  C.  &  S.  F.  Ry.  Co. 
V.  Patten  Mfg.  Co.,  151  «.  W.  1158. 

Sayles'  Ann.  Civ.  St.  1897,  arts.  327,  328,  au- 
thorizing a  sale  of  unclaimed  freight,  and  ar- 
ticle 324,  authorizing  the  storage  need  not  be 
construed  together,  and  the  right  to  sell  un- 
claimed freight  is  not  dependent  on  the  use  by 
the  carrier  of  due  diligence  to  notify  the  con- 
signee of  the  arrival  of  the  freight  at  destina- 
tion.—Id. 

Under  Sayles'  Ann.  Civ.  St.  1807,  art.  327, 
a  carrier  may  sell  freight  unclaimed  for  three 
months,  regardless  of  whether  any  charges  are 
due  thereon. — Id. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  327, 
the  carrier  may  sell  at  a  place  other  than  the 
point  of  destination,  and  the  owner,  to  avoid  a 
sale  at  such  other  place,  must  show  that  the 
place  selected  was  unreasonable  and  that  he  was 
probably  injured. — Id. 

A  carrier  falling  to  give  the  notice  required 
by  Sayles'  Ann.  Civ.  «t  18«7.  art.  4.'>20,  may 
not  charge  for  the  storage  of  freight  remaining 
unclaimed  for  three  months  and  then  sold. — Id. 


m.  OAHRIAOE  OF  XJVE  STOOK. 

{228  (Tex.Civ.App.)  Negligence  in  transpor- 
tation of  a  shipment  of  cattle  cannot  be  shown 
b^  evidence  of  another  shipment  about  the  same 
time  having  made  the  trip  safely ;  it  not  being 
shown  the  two  shipments  were  made  under  the 
same  conditions.— Texas  &  P.  Ry.  Co.  t.  <xOod, 
151  S.  W.  617. 

1 228  (Tex.Civ.App.)  The  presumption  of  neg- 
ligence against  the  last  carrier,  who  receives 
live  stock  in  good  condition  and  subsequently 
delivers  it  in  a  damaged  condition  can  only  be 
indulged  in  the  absence  of  testimony  account- 
ing for  the  injury.— Texas  Cent  R.  Co.  ▼.  Scott 
&  lU^rtson,  151  S.  W.  1113. 

2  229  (Tex.Civ.App.)  A  shipper's  measure  of 
damages  for  injuries  to  cattle  is  the  difference 
between  the  market  value  at  the  time  they 
arrived  at.  destination  and  what  would  have 
been  their  market  value  had  they  arrived  with- 
out delay.— St  Loais  &  S.  F.  Ry.  Co.  v.  Knox, 
161  S.  W.  902. 

Xy.   CARRIAGE  OF  PASSENGERB. 

(A)  Relation  Between  Carrier  and  Paa- 
senser. 

(247  (Mo.)  A  person  in  the  act  of  getting 
upon  a  street  car  is  a  passenger. — Benjamin  t. 
MetropoUtan  St  Ry.  (Jo.,  151  S.  W.  9L 

(C)  Performance  of  Contract  of  Transp*r> 
tatlon. 

f  270  (Tex.Oiv.App.)  One  railroad  company 
which  allowed  another  company  to  sell  tickets 
over  its  line  is  bound  to  honor  a  ticket  sold  by 
the  first  company^  where  the  purchaser  had  no 
notice  of  the  limitation  on  the  first  company's 
authority.— Chicago,  R.  I.  &  O.  Ry.  Co.  v.  Car- 
roU,  151  S.  W.  1U8. 

(D)  Personal  Injnrlea. 

S  280  (Mo.)  A  carrier  owes  to  a  passenger 
the  highest  degree  of  care  that  a  prudent  per- 
son experienced  in  that  business  can  practicably 
exercise. — Benjamin  v.  Metropolitan  St  By. 
Co.,  151  S.  W.  91. 

i  287  (Ky.)  It  is  negligence  to  move'  a  street 
car  at  all  before  a  passenger  has  reasonable 
opportunity  to  reach  the  platform :  bat  if  he 
has  such  opportunity,  the  company  ia  not  liable 
unless  the  car  is  started  with  an  unnsoal  jerk, 
or  unless  the  passenger  be  feeble,  etc. — Samuels 
V.  LouisviUe  Ry.  Co.,  151  8.  W.  37. 

1 287  (Mo.)  If  the  conductor  of  a  street  car 
should  have  realized  that  a  sudden  starting  of 
the  car  would  throw  down  and  injure  a  corpu- 
lent lady  of  57  years  who  was  entering  the  car, 
and  she  was  accordingly  thrown  down  and  in- 
jured, the  railroad  company  was  liable. — Ben- 
jamin V.  Metropolitan  St  Ky.  Co.,  161  S.  W. 
91. 

i  295  (Tex.Civ.App.)  Municipal  ordinances 
fixing  the  speed  of  street  cars  are  for  the  benefit 
of  persons  crossing  the  track  and  not  for  pas- 
sengers, and  a  violation  of  such  ordinances 
does  not  raise  an  imputation  of  negligence. per 
se  in  favor  of  an  injured  passenger. — Walker 
V.  Metropolitan  St  Ry.  Co.,  151  S.  W.  1142. 

1 305  (Mo.App.)  The  injury  to  one  wbo^ 
knowing  a  depot  would  not  be  heated  or  lighted 
at  night,  went  to  it  two  hours  before  time  for 
his  train,  and  voluntarily  got  into  a  box  car  at 
the  platform,  occupied  by  a  shipper,  and  in  get- 
ting out  fell,  was  not  caused  by  any  failure  of 
the  carrier  to  have  the  depot  heated,  lighted, 
and  open  a  reasonable  time  before  a  train  was 
due.- Sweaney  v.  Missouri,  K.  &  T.  By.  Co, 
151  S.   W.  108. 

{306  (Ky.)  Where  the  trains  of  one  railroad 
company  were  run  over  tracks  leased  from  a 
second,  and  the  tracks  were  jointly  used  by  the 
lessee  and  a  third  company,  all  three  compa- 
nies are  liable  as  principals  to  passengeis  in- 
jured by  the  act  of  a  switchman  of  the  third 
company  in  opening  a  switch  under  a  train  uf 


Digitized  by 


Google 


1208 


INDEX-DIGEST 


OertU«*te 


the  leasee.— Chicago,  St.  L.  &  N.  O.  R.  Co.  T. 
Kowell,  151  S.  W.  KH). 

§314  (Mo.)  Facts  constituting  carrier's  neg- 
ligence toward  a  passenger  must  be  pleaded,  ei- 
ther by  a  charge  of  special  negligence,  or  of 
general  negligence,  stating  facts  with  sufficient 
certainty  to  point  the  adversary  to  the  event  or 
the  occurrence  in  the  happening  of  which  negli- 
gence is  charged. — Benjamin  v.  Metropolitan 
St.  Uy.  Co.,  101  S.  W.  01. 

{3(5  (Ky.)  Where  a  passenger  was  injured 
by  the  sudden  stopping  of  a  car  on  which  she 
was  riding,  the  fact  that  it  was  not  derailed 
will  not  defeat  recovery  on  the  ground  of  vari- 
ance^ despite  the  allegation  in  the  petition  that 
her  injuries  ^'ere  caused  by  the  carelessness  of 
defendants  in  the  construction  and,  operation  of 
the  trades  and  trains,  and  that  the  coach  in 
which  she  was  riding  was  wrecked,  derailed, 
and  thrown  off  the  track.— Chicago,  St.  L.  &  N. 
O.  R.  Co.  V.  Rowell,  151  S.  W.  950. 

1 317  (Ky.)  Where  it  appeared  that  plaintiff, 
a  passenger,  did  not  tell  the  railroad  company's 
servants  that  she  was  injured,  evidence  that 
they  did  not  assist  her  from  the  coach  was  im- 
properly admitted.— Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Rowell,  151  S.  \V.  ^. 

In  an  action  against  a  railroad  company  for 
injuries  caused  plaintiff  by  the  sudden  jolt  or 
jar  of  a  train  in  stopping,  evidence  by  other 
passengers  that  there  was  no  such  jolt  or  jar 
as  would  throw  a  person  about  in  a  seat  is  ad- 
missible.—Id. 

1 318  (Tez.CiTApp.)  In  an  action  for  injury 
to  a  lumber  company  s  employ^  while  riding  on 
a  logging  train  to  his  work,  evidence  held  to 
warrant  a  finding  that  he  was  rightfully  on  the 
train.— Knox  v.  Robbins,  151  S.  W.  1134. 

(319  (Ky.)  Where  the  servant  of  a  railroad 
company  turned  a  switch  under  a  passenger 
train  which  was  in  motion,  causing  a  derail- 
ment, punitive  damages  are  properly  allowed; 
the  conduct  of  the  servant  showing  a  wanton 
and  reckless  disregard  of  human  life.— Chicago, 
St.  L.  &  N.  O.  R.  Co.  V.  Rowell,  151  S.  W.  950. 

{320  (Ky.)  Whether  a  street  car  started 
with  an  unusual  jerk  as  plaintiff  was  boarding 
it  held  a  jury  question. — Samuels  v.  Louisville 
Ry.  Co.,  151  S.  W.  37. 

Whether  a  street  car  passenger  was  injured 
as  claimed  while  boarding  the  car  held  a  jury 
question. — Id.  • 

{ 320  (Ky.)  Where  a  passenger  was  injured 
by  the  sudden  stopping  of  a  train,  part  of  the 
cars  of  which  were  derailed  by  the  opening  of 
n  switch,  evidence  on  that  issue  of  negligence 
held  sumcient  to  go  to  the  jury.- Chicago,  St. 
U  &  N.  O.  R.  Co.  v.  Rowell,  151  S.  W.  950. 

{320  (Mo.l  Whether  a  street  car  was  start- 
ed "suddenly  —that  is,  without  notice  or  un- 
oxpectedly  to  a  boarding  passenger— Ae/d.  under 
the  evidence,  a  question  for  the  jury. — Benja- 
min v.  Metropolitan  St.  Ry.  Co.,  151  S.  W.  91. 

Whether  it  is  negligent  to  start  a  street  car 
before  a  jiassenger  has  taken  his  seat  is  a  ques- 
tion of  fact  for  the  juw. — Id. 

Whether  a  woman  of  57  years,  weighing  near- 
ly 200  ponnds,  facing  forward  while  entering  a 
street  car  from  the  platform,  could  have  been 
thrown  forward  b^  the  sudden  starting  of  the 
car,  was  for  the  jury.— Id. 

Whether  defendant  was  negligent  in  starting 
its  car,  so  as  to  injure  plaintiff,  a  woman  of 
57  years,  weighing  nearly  200  pounds,  as  she 
was  making  her  way  toward  a  seat,  was  for 
the  jury.— Id. 

It  is  not  negligence  per  se  to  start  a  street 
oar  while  paKsengers  are  standing  either  in  the 
car  or  on  the  platform  or  in  the  vestibule. — Id. 

{321  (Ky.)  An  allegation  that  plaintiff  was 
not  given  "reasonable  opportunity  to  fully 
board  and  enter"  defendant's  car  did  not  imply 
a  negligent  starting  of  the  car  while  plaintiff 
was  boarding  it,   so  that  an  instruction   that 


plaintiff  was  entitled  to  a  reasonable  oppor- 
tunity to  board  the  car  was  not  required.— 
Samuels  v.  LouisviUe  Ry.  Co.,  151  S.  W.  37. 

{321  (Mo.)  An  instmction  that,  if  the  carri- 
er exercised  all  the  care  and  prudence  that 
were  reasonably  practicable,  it  was  not  negli- 
gent, was  erroneous;  the  word  "reasonably" 
rendering  it  confusing. — Benjamin  v.  Metropoli- 
tan St.  Ry.  Co.,  151  S.  W.  91. 

{  32 1  (Tez.Civ.App.)  In  an  action  for  injury 
to  a  lumber  company  s  employe  while  riding  on 
a  logging  train,  which  was  derailed,  an  instruc- 
tion on  the  duty  of  defendant  railway  company 
under  its  contract  with  defendant  lumber  com- 
pany to  carry  plaintiff  held  proper. — Knox  v. 
Robbins,  161  S.  W.  1134. 

(■)  CoMtrlbatory   ITevHvenee  ot  Person 
Injured. 

1345  (Tex.Civ.App.)  Evidence  of  prior  or 
habitual  acts  of  drunkenness  was  inadmissible, 
in  an  action  for  injuries  to  a  passenger,  on  the 
question  of  his  sobriety  at  the  time  of  the  al- 
leged injury. — Mason  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  151  S.  W.  350. 

<F)  Eijectlon  ot  Pnaaensers  and  Intruders. 

1373  (Tex.Civ.A?p.)  An  initial  carrier  held 
not  liable  for  ejection  of  a  passenger  by  a  con- 
necting carrier,  where  its  agent,  who  sold  the 
ticket,  had  no  knowledge  of  a  rule  of  the  con- 
necting carrier  to  the  effect  that  the  ticket  sold 
was  not  good  on  the  train  from  which  the  pas- 
senger was  ejected.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Carroll,  151  S.  W.  1116. 

(381  (Tez.Civ.App.)  Evidence  held  to  show 
that  the  agent  of  an  initial  carrier  selling  a 
ticket  to  plaintiff  had  no  knowledge  of  a  rule 
of  the  connecting  carrier  that  the  ticket  was 
not  good  on  a  particular  train  from  which  the 
passenger  was  ejected. — Chicago,  R.  I.  ft  G. 
Ry.  Co.  V.  Carroll,  151  S.  W.  1116. 

{382  (Tex.Civ.App.)  Where  plaintirs  wife, 
while  traveling  alone  with  three  small  children, 
was  ejected  from  defendant's  train,  and  forced 
to  alight  in  a  desolate  spot,  and  was  caused  in- 
convenience, humiliation,  and  annoyance,  a  ver- 
dict of  $1,500  was  not  excessive.— Chicago,  R. 
I.  &  G.  Ry.  Co.  v.  Carroll,  151  S.  W.  1116. 

{383  (Tex.Civ.App.)  Where,  in  an  action 
against  a  carrier  for  wrongful  ejection,  plain- 
tiffs ticket  as  well  as  the  rules  of  the  railroad 
company  affecting  it  were  in  evidence,  the  legal 
effect  of  such  written  testimony  and  whether 
plaintiff  was  entitled  to  ride  on  a  given  train 
was  for  the  court.— Chicago,  R.  I.  ft  G.  Ry. 
Co.  V,  Carroll,  161  S.  W.  1116. 

(G)  Pnasensers'  BSeeta. 

(402  (Tex.Civ.App.)  Carrier  held  not  liable 
for  humiliation  causied  passengers  by  having 
their  trunks  unlawfully  searched  by  parties 
whose  suspicions  were  aroused  through  a  stench 
with  which  the  trunks  were  impregnated  from 
being  placed  in  a  baggage  car  with  a  corpse.— 
Tarvin  v.  Texas  ft  P.  Ry.  Co.,  161  &  W.  640. 

CATTLE  GUARDS. 

See  Railroads,  (  103. 

CERTAINTY. 

See  Contracts,  (  9. 

CERTIFICATE 

See  Acknowledgment,  ((  37,  38;    Appeal  and 
Error,  {{  621,  835 ;  Public  Lands,  {175. 
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CERTIORARI. 

See  Justices  of  the  Peace,  {  210. 

I.   NATTTBE    AND    OROITITSS. 

§5  (Mo.App.)  Certiorari  is  allowed  only 
when  no  appeal  or  writ  of  error  or  other  avail- 
able mode  of  review  is  afforded. — State  ex  rel. 
Goodman  &  Co.  v.  Circuit  Court  of  St.  Fran- 
cois County,  151  S.  W.  178. 

Where  a  motion  in  the  circuit  court,  under 
Rev.  St  1909,  §  7573,  for  rule  and  attachment 
to  compel  a  justice  of  the  peace  to  allow  an 
appeal  and  return  his  proceedings  in  an  action, 
is  denied,  the  ruling  is  reviewable  by  appeal  or 
writ  of  error,  and  certiorari  does  not  lie. — Id. 

S  16  (Mo.App.)  Certiorari  reaches  only  to 
cases  in  which  there  are  final  orders  or  judg- 
ments.—State  ex  rel.  Goodman  &  Co.  v.  Circuit 
Court  of  St  Francois  County,  151  S.  W.  178. 

{28  (Tenn.)  Where  the  Court  of  Civil  Ap- 
peals erroneously  assumed  jurisdiction  of  an 
appeal  involving  a  constitutional  question,  in- 
stead of  transferring  it  to  the  Supreme  Court, 
its  error  in  failing  to  so  transfer  gives  the  Su- 
preme Court  jurisdiction  to  review  the  appeal 
by  certiorari,— Campbell  County  t.  Wright,  151 
S.  W.  411. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUE. 

See  Venue,  |{  41,  77. 

CHARITIES. 

See  Adverse  Possession,  |  4;  Common  Iolw. 

L  CREATION,   EXIBTENOE,  AND   VA- 
UDITT. 

i  10  (Mo.)  Enumeration  of  charities  in  the 
statute  of  charitable  uses  (St  43  Eliz.  c.  4)  is 
not  exclusive,  and  there  are  other  objects 
deemed  charitable  in  a  legal  sense. — Strother 
V.  Barrow,  151  S.  W.  960. 

Any  gift  not  inconsistent  with  law  and  pro- 
motive of  the  amelioration  of  the  condition  of 
mankind  or  the  diffusion  of  useful  knowledge  is 
a  "charity." — Id. 

£30  (Mo.)  The  evidence  to  establish  aban- 
donment of  a  charitable  use  created  by  deed 
must  be  clear  and  conclusive. — Strother  v.  Bar- 
row, 151  S.  W.  960. 

Abandonment  of  a  charitable  use  involves  the 
elements  of  intent  to  abandon  permanently  and 
the  physical  fact  of  "nonuser. — Id. 

Evidence  held  to  support  a  finding  that  a 
charitable  use  created  by  a  deed  conveying  land 
in  trust  for  religious  purposes  was  not  aban- 
doned.— Id. 

n.  OONSTRTTOTION.   ADmNISTRA- 
TION,  AND  ENFORCEMENT. 

{36  (Mo.)  A  charitable  trust  created  by  deed 
conveying  land  to  trustees  of  a  Presbyterian 
church  is  not  violated  by  a  transfer  of  the 
property  to  a  Universalist  Church. — Strother 
V.  Barrow,  151  S.  W.  960. 

Where  land  conveyed  to  trustees  of  a  Pres- 
byterian church  for  religions  purposes  was 
conveyed  by  such  trustees  to  the  Universalist 
general  convention,  without  describing  the  busi- 
ness character  of  the  grantee,  tbe  presumption 
was  that  the  conveyance  was  for  religious  pur- 
poses, ao  that  tbe  second  grantee  acquired  title. 
—Id. 

§  45  (Ark.)  Where  a  charitable  organization 
accepted  a  bequest  which  required  it  to  main- 
tain an  imbecile  daughter  of  testatrix  during 
her  life,  and  after  her  death  to  apply  the  re- 
maining property  to  the  purposes  of  tbe  organi- 
zation, it  could  not,  during  the  life  of  the 
daughter,  recover  as  upon  a  quantum  meruit 
for    her    maintenance    without    returning    the 


trust    moneys    received.— Hare    ▼.    Bisters    of 
Mercy,  151  S.  W.  515. 

CHARTER. 

See  Corporations,  {  696:  Municipal  Corpora- 
tions, |(  485,  495,  564,  565. 

CHAHEL  MORTGAGES. 

See  Fraudulent  Conveyancea,  (  800;  Garnish- 
ment,  {  29. 

X.  REQinSITES  AND  TAUDITT. 

(A)  Ratiure  and  Ksaentlala  of  Transtera  of 
Chattels  as   aeoniity. 

{  5  (TeT.Civ.App.)  A  written  transfer  of  mon- 
ey that  will  be  due,  which  in  its  last  clause 
states  the  purpose  to  be  to  secure  payment  of  a 
note,  no  other  consideration  being  stated,  will 
be   construed   only   to   describe   the   debt   to    lie 

gaid  and  will  not  be  held  a  mortgage.— A.  A. 
'ielder  Lnmber  Co.  t.  Smith,  151  S.  W.  605. 

XV.  RIGHTS  AND  UABnJTTES  OF 
PARTIES. 

(  177  (Tez.Civ.App.)  One  converting  to  his 
own  use  mortgaged  chattels  is  only  liable  to 
the  mortgagee  for  their  market  value  at  the 
time  and  place  of  conversion,  and,  where  the 
value  exceeds  the  debt,  then  only  to  the  extent 
of  the  debt— Johnson  t.  Oswald,  151  S.  W. 
1164. 

The  petition,  in  an  action  by  a  mortgagee 
for  the  conversion  of  mortgaged  chattels,  should 
specifically  allege  the  time  and  place  of  conver- 
sion and  the  value  of  the  chattels  converted. 
—Id. 

In  an  action  by  a  mortgagee  for  the  conver- 
sion of  mortgaged  property,  evidence  hetd  not 
to  show  the  value  of  the  chattels  at  the  time 
and  {dace  of  conversion.— Id. 

XZ.  FOREOLOSURE. 

{  284  (Tei.Civ.App.)  In  foreclosure  of  a  chat- 
tel mortgage  on  a  horse  sold  by  the  mortgagor, 
to  two  partners  a  partner  not  made  a  party  to 
tbe  foreclosure  action  having  intervened  is  en- 
titled to  possession  as  against  the  constable 
levying  execution  issued  on  the  judgmentT— 
Jones  T.  Lawrence,  151  S.  W.  684. 

CHECKS. 

See  Bills  and  Notes,  (  34& 

CHILDREN. 

See  Explosives. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  {  784. 

CLAIMS. 

See  Executors  and  Administrators,  H  225-245. 

COLLATERAL  ATTACIC 

See  Corporations,  {  29;  Drains,  {  14;  Execu- 
tors and  Administrators,  {{  849,  3^;  Judg- 
ment, {  495. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  ({  78,  80,  116. 

COMBINATIONS. 

See  Monop<rfies. 

COMMERCIAL  PAPER. 

See  Bills  and  Note*. 

COMMISSIONERS. 

See  Counties,  {{  113,  164,  165,  167,  192;  Dow* 
,    er,  {{  82,  99;  PartiUon,  U  tSk  91. 
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COMMISSIONS. 

See  Broken,  §i  39-63,  84-88 ;   Counties,  |  152. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Bastards,  S|  1,  3;  Evidence,  §  80;  Land- 
lord and  Tenant,  H  20,  70,  274 ;  Marriage,  { 
50 ;    Municipal  Corporations,  i  605. 

i  7  (Mo.)  The  statute  of  charitable  uses  (St. 
43  Elis.  c.  4)  is  a  part  of  the  common  law  of 
the  state.— Strother  v.  Barrow,  161  S.  W.  960. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  U  268-276. 

COMPENSATION. 

See  Brokers,  §§  39-63,  84-88;  Eminent  Do- 
main, SS  124,  134;  Executors  and  Administra- 
tors, §  496 ;  Receivers,  |  196. 

COMPLAINT. 

See  Criminal  Law,  i  214. 

COMPROMISE    AND    SETTLEMENT. 

See  Attorney  and  Client,  S  101 :  Evidence,  | 
213;    Municipal  Corporations,  |  642. 

SIS  (Tex.Civ.App.)  Where  a  note  given  by 
the  owners  for  drilling  a  well  was  given  after 
the  parties  had  some  negotiations  for  a  settle- 
ment and  made  mutual  concessions,  they  were 
precluded  from  claiming  that  the  note  was  ob- 
tained by  false  representations  as  to  the  quality 
of  the  water.— Miller  v.  Layne  &  Bowler  Co., 
151  8.  W.  841. 

COMPUTATION. 

See  Limitation  of  Actions,  H  47-127. 

CONCLUSION. 

See  Pleading,  {  & 

CONCLUSIVENESS. 

See  Appeal  and  Error,  {§  1001-1022;  Judg- 
ment, iS  686-713. 

CONCURRENT  NEGLIGENCE. 

See  Master  and  Servant,  f  226. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  {  454. 

CONDITIONS. 

See  Insurance,  §!  828-384. 

CONFESSION. 

See  Criminal  Law,  |i  518,  682. 

CONFIRMATION. 

See  Reference,  i  102. 

CONNECTING  CARRIERS. 

See  Carriers,  |  373. 

CONSENT. 

See  Courts,  {  24. 


CONSIDERATION. 

See  Bills  and  Motes,  |{  92,  106,  139,  518;  Con- 
tracts, i  71 ;  Deeds,  $  70 ;  Limitation  of  Ac- 
tions, I  145. 

CONSPIRACY. 

I.  CIVIL  LTABfTiTTT. 

See  Criminal  Law,  |  422 ;   Evidence,  |  253. 

(A)  Aeta  ConstltntlnK  Conspiraey  and  U- 
ablllty  Tberefor. 

I  13  (Mo.)  As  a  f[eneral  rule,  if  a  conspiracy 
exists  and  another  joins  with  the  conspirators, 
he  is  deemed  a  party  to  all  acts  done  by  any 
of  the  conspirators,  before  or  afterwards,  in 
furtherance  of  the  common  design.— State  ex 
rel.  Kimbrell  v.  People's  Ice,  Storage  &  Fuel 
Co.,  161  S.  W.  101. 

CONSTITUTIONAL  LAW. 

See  Corporations,  H  376,  484;  Counties,  §§  1& 
152  ;  Courts,  §S  188,  198,  472 ;   Death,  g  31: 


ties,  I  4; '  Statutes,  M  40.  104,  107,  114,  150, 
164 ;  Telegraphs  and  Telephones,  g  30. 

n.  OOirSTBUOTION.   OPEBATIOir, 

Ain>  EITFOBOEMEirr  OF  COH- 

STIXTTTipNAI.  PROVISIONS. 

§  18  (Ark.)  In  determining  the  intention  In 
framing  a  constitutional  amendment,  the  court 
must  keep  in  view  the  Constitution  as  before 
it  was  amended,  the  evil  to  be  remedied  by  the 
amendment,  and  the  terms  of  the  amendment 
-Ferrill  v.  Keel,  161  S.  W.  269. 

Any  interpretation  of  a  constitutional  amend- 
ment which  would  conflict  with  any  other  pro- 
vision or  is  not  absolutely  necessary  to  effectu- 
ate the  amendment  should  not  be  indulged. — Id. 

f  19  (Tenn.)  In  view  of  the  contemporane- 
ous construction  of  the  provision  of  Const,  art. 
6,  I  15,  found  in  the  act  of  1835  (Shannon's 
Code,  §  97),  held,  that  the  provision  must  be 
understood  as  authorizing  the  division  of  coun- 
ties into  districts  either  according  to  population 
or  territory.— Brown  v.  Sullivan  County,  151 
S.  W.  50. 

{24  (Ark.)  In  order  that  a  constitutional 
provision  may  be  abrogated  by  another  provi- 
sion, there  must  be  an  irrecondlable  conflict 
between  the  purposes  of  the  two  provisions, — 
Ferrill  v.  Keel,  151  S.  W.  269. 

Repeals  by  implication  are  not  favored  even 
in  case  of  statutes  and  certainly  not  in  case 
of  long-enacted  constitutional  provisions. — Id. 

$26  (Tex.Civ.App.)  Within  constitutional  lim- 
its the  power  of  the  Legislature  in  the  en- 
actment of  laws  is  supreme.— Conley  v.  Daugh- 
ters of  the  Republic  of  Texas,  161  S.  W.  877. 

m.   DISTBIBimOX  OF  OOVERir. 

MENTAIi  POWERS  ANO 

FVNOTIONS. 

(B)  Jndleial  Powers  and  Pnnetiona. 

§70  (Mo.)  The  Judgment  of  the  Legislature, 
within  its  constitutional  powers,  is  final ;  and 
the  wisdom  of  its  enactments  cannot  be  ques- 
tioned by  the  courts.— State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  &  Fuel  Co.,  151  S.  W. 
101. 

ZI.  DUX   PROCESS   OF  ZJIW. 

J!  277  (Mo.)  An  equity  in  incumbered  real 
estate  is  "property"  within  Const,  art.  2,  J  80, 
providing  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law. — State  ex 
rel.  Deems  v.  Holtcamp,  151  S.  W.  153. 

§290  (Mo.)  Where  notice  of  a  hearing  on 
assessment  of  benefits  for  a  drain  was  publish- 
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ed  Feb.  16th,  March  23,  9th.  and  16th,  pursu- 
ant to  Rev.  St.  1909,  |  5587,  requirine  notice 
in  four  issues  of  a  weekly  paper,  the  last  in- 
sertion to  be  before  the  bearing  day,  it  could 
not  be  said  that  the  publication  was  so  short 
as  to  deny_  due  process  of  law  in  respect  to  an 
owner  residing  in  New  Jersey. — State  ex  rel. 
Coleman  v.  Blair;  151  S.  W.  148. 

A  notice  of  drainage  proceedings  addressed  to 
"the  estate  of  B.,  B.'s  heirs,  etc.,  was  not  ob- 
jectionable as  not  being  due  process  of  law  be- 
cause B.'s  recorded  wilfsbowed  the  name  of  the 
heir  taking  the  estate.— Id. 

f  306  (Tenn. )  Trial  of  an  attorney  on  dis- 
barment proceedings  by  a  judge  who  bad  previ- 
ously decided  a  question  in  issue  held  a  viola- 
tion of  Const,  art  1,  |  17,  guaranteeing  every 
one  a  remedy  by  due  course  of  law. — In  re 
Cameron,  151  S.  W.  64. 

i  308  (Mo.)  The  probate  court's  order  for  the 
sale  of  incumbered  realty  in  administration, 
without  notice  to  the  heirs,  held  a  denial  of 
due  process  of  law,  though  Rev.  St.  1909,  {{ 
147,  148,  under  which  the  sale  was  made,  re- 
quires no  notice.— State  ez  reL  Deems  v.  Holt- 
camp,  151  S.  W.  153.    • 

S  3 1 6  (Mo.)  Dismissal  of  an  appeal  to  the 
circuit  court  from  a  probate  order  granting  a 
new  trial  in  proceedings  to  determine  the  sani- 
ty of  a  person  held  not  to  deprive  the  petition- 
ers in  such  proceedings  of  due  process  of  law. 
—State  ex  rel.  Nolte  v.  McQnillin,  151  S.  W. 
444. 

J 316  (Tenn.)  The  Supreme  Court  held  not 
authorized  to  try  a  case  de  novo,  and  render 
judgment  which  should  have  been  rendered  be- 
low, under  Pub.  Acts  1911,  c.  32,  where  the 
trial  judge  was  incompetent  and  the  proper  ob- 
jection was  made  as  this  would  violate  Const, 
art.  1,  {  17,  providing  for  remedy  by  due  course 
of  law.— In  re  Cameron,  151  S.  ^V.  64. 

XII.  BIOHT  TO  JTJ8TI0E  AHD  KEME- 
DIES  FOB  IHJUBIES. 

§321  (Tenn.)  Trial  of  disbarment  proceed- 
ings against  an  attorney  by  a  judge  who  had 
already  decided  the  question  at  issue  held  vio- 
lative of  Const,  art.  1,  S  17,  guaranteeing  the 
right  to  have  justice  administered  without  sale, 
denial,  or  delay.— In  re  Cameron,  151  S.  W.  64. 

CONSTRUCTION. 

Se«  Constitutional  Law,  If  18-26;  Contracta, 
If  147-176;  Deeds,  |f  95-165:  Guaranty,  I 
34;  Mines  and  Minerals,  H  62-68;  Mortgages, 
«  115;  Statutes,  if  174-227;  Wilis,  ||  441- 
673. 

Of  instructions,  see  Trial,  if  296,  296. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  ff  04,  102. 

CONTEMPT. 

See  Criminal  Law,  |  657;  Injunction,  §  219. 

CONTEST. 

See  Counties,  §  35. 

CONTINUANCE. 

See  Appeal  and  Error,  iS  671,  1043;  Criminal 
Law,  §§  589-608,  1090,  1144. 

|7  (Ky.)  In  ruling;  on  motions  for  continu- 
ance, the  trial  court  is  exercising  a  discretion- 
ary power.— Rose  v.   Monarch,   151  S.  W.  19. 

{26  (Tex.Civ..\pp.)  There  was  no  abuse  of 
discretion  in  denying  an  application  for  a  con- 
tinuance because  of  failure  to  receive  deposi- 
tions, where  counsel  made  no  inquiry  as  to  the 
return  of  the  depositions  from   November  16, 


1910,  when  they  were  returned  to  the  clerk  and 
filed,  until  the  case  was  called  for  trial  on 
April  8,  1911.— Continental  Lumber  &  Tie  Co. 
v.  Wilroy,  151  S.  W.  840. 

If  defendant's  counsel  were  advised  by  the 
notary  who  took  depositions  that  they  had 
been  forwarded  to  the  clerk  of  court,  there  was 
no  lack  of  diligence  in  failing  to  inquire  be- 
fore trial  whether  they  were  on  file,  so  as  t» 
preclude  them  from  moving  for  a  continuance 
for  their  loss.- Id. 

{26  (Tex.Civ.App.)  A  continuance  for  ab- 
sence of  a  witness  is  properly  denied,  where 
no  diligence  is  shown  to  procure  tbe  testimony 
of  the  witness  for  the  tnaL— Campbell  v.  Ellli- 
ott,  151  S.  W.  1180. 

S  31  (Tex.Civ..\pp.)  Surprise  justifying  a  con- 
tinuance held  not  predicable  on  the  admission  of 
evidence  in  shipper's  action  of  particular  acts 
of  delay  and  rough  handling,  where  the  peti- 
tion contained  general  allegations  of  delay  and 
rough  handling.— St  Louis  &  S.  F.  R.  Co.  v. 
Oartwright,  151  S.  \V.  630. 

{51  (Tex.Civ.App.)  It  is  within  the  sound 
discretion  of  the  court  to  grant  or  refuse  a 
second  application  for  a  continuance,  which  is 
not  strictly  a  statutory  application. — Conti- 
nental Lumber  &  Tie  Co.  v.  Wilroy,  151  S.  W. 
840. 

CONTRACTS. 

See  Arbitration  and  Award,  {  27;  Assignments: 
Bills  and  Notes;  Boundaries,  {  46;  Brokers; 
Cancellation  of  Instruments;  Carriers,  §§  66. 
67,  169,  270;  Chattel  Mortgages;  Compromise 
and  Settlement;  Corporations,  {{  .30,  388. 
484,  628;  Counties,  M  113,  122,  152;  Cove- 
nants; Damages,  {{  9,  62,  80,  123,  163,  189: 
Deeds;  Dower,  |  6;  Evidence,  !S  60,  65.  213, 
241,407-466,  596;  Frauds,  Statute  of;  Fraud- 
ulent Conveyances;  Guaranty;  Highways,  | 
113;  Husband  and  Wife,  {{  23,  39;  Infants, 
{{  47,  SO;  Insurance;  Judgment,  g  2a0;  Land- 
lord and  Tenant;  Logs  and  Logging,  ff  3,  15; 
Lost  Instruments;  Master  and  Servant  {  6; 
Mines  and  Minerals,  {  62;  Mortgages;  Mu- 
nicipal Corporations,  f  330;  Parties,  f  19: 
Partnership,  f  53;  Pleading,  |  8;  Principal 
and  Agent  I  146;  Reference,  J  8;  Sales; 
Set-OfiE  and  Counterclaim,  f  20;  Specific  Per- 
formance; Stipulations;  Trusts,  f  240;  Yen- 
dor  and  Purchaser;  Witnesses,  f  379;  Work 
and  Labor. 

I.  BEQTnSITES  AHD  TAUDITT. 
(A)  Ratsre  and  Bssentlals  in  OeaeraU. 

f  9  (Ark.)  A  contract  fixing  the  time  for 
completion  of  a  building  to  be  erected  according 
to  plans  prepared  by  an  architect  and  which 
fixes  damages  per  day  for  delay,  and  which  re- 
quires the  contractor  to  enter  on  the  work  im- 
mediately, hdd  sufiiciently  definite. — Friedman 
V.  Schleuter,  151  S.  W.  696. 

f  10  (Ky.)  A  phosphate  mining  lease  for  10 
years,  which  did  not  give  the  lessor  the  right 
to  terminate  the  lease  within  that  time,  or 
compel  the  lessee  to  begin  operations,  but  per- 
mitted the  lessee  to  begin  work  at  any  time 
within  10  years,  and  to  quit  when  he  chose, 
upon  notice  that  tbe  land  did  not  contain  pay- 
ing quantities  of  phosphate,  in  his  opinion, 
Acid  lacking  in  mutuality-. — Killebrew  t.  Mur- 
ray, 151  S.  W.  662. 

<C)  Formal  Re«ntelt«a. 

{ 32  (Ark.)  Where  the  terms  of  a  contract 
are  actually  agreed  on,  the  contract  is  ef- 
fective, though  it  is  expected  that  the  contract 
shall  be  reduced  to  writing. — ^Friedman  V. 
Schleuter,  151  S.  W.  696. 

Wbere  a  contract  for  the  construction  of  a 
building  was  orally  agreed  on,  including  the 
time  for  completion  and  damages  for  delay, 
the  mere  fact  that  the  contract  was  to  be  re- 
duced to  writing  did  not  prevent  it  from  being 
effective  from  the  date  of  the  agreement — Id. 
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(D)  C*aatderatloii. 

1 71  (Ark.)  An  agreement  by  a  judgment 
creditor  to  subject  to  the  judgment  a  less  in- 
terest in  land  than  might  have  been  subjected 
on  the  other  party  refraining  from  bidding  at 
a  sale  under  the  judgment  held  to  constitute 
sufficient  consideration  to  support  the  contract. 
—Lay  Y.  Brown,  151   S.  W.  1001. 

A  consideration  such  as  will  support  a  con- 
tract need  not  be  a  thing  of  pecuniary  value 
or  even  reducible  to  money  value ;  waiver  of  a 
legal  right  at  the  request  of  another  party  be- 
ing sufficient  consideration  for  a  promiae.— Id. 

(K)   Validity  of  Aaaent. 

{ 99  (Ky.)  Presumption  of  fraud,  where  a 
confidential  relation  exists  between  the  parties, 
arises  more  readily  in  cases  of  gift  than  of 
contract— Shacklette  v.  Goodall,  151  S.  W.  23. 

(F)  I«K«Utr  •!  Object  aad  aC  Coasld- 
•ratloa. 

i  108  (Tex.Civ.App.)  An  agreement  by  a  par- 
ent to  emancipate  bis  minor  children,  so  as  to 
relieve  himself  of  their  support  for  necessaries, 
is  contrary  to  public  policy. — Snell  v.  Ham, 
151  S.  W.  1077. 

{  124  (Ky.)  An  agreement  by  a  person  seek- 
ing appointment  to  a  public  office  to  employ 
certain  persons  as  his  attorneys,  if  appointed, 
and  pay  them  a  part  of  the  income  of  the 
office,  is  contrary  to  public  policy,  and  void. — 
Campbell  v.  Offutt,  151  S.  W.  403. 

S  130  (Ark.)  An  agreement  by  a  judgment 
creditor  to  subject  to  her  judgment  a  less  in- 
terest in  land  than  might  have  been  subjected 
in  consideration  of  the  other  party  refraining 
from  bidding  at  the  sale  under  the  judgment 
held  not  invalid  as  being  against  public  policy. 
—Lay  V.  Brown,  151  S.  W.  1001. 

n.   OON8TBUOTXON  AHD  OPEBA- 
TXON. 

(A)   General  Ralea  of  Coaatrnetlon. 

I  147  (Ark.)  The  interpretation  of  a  contract 
is  to  ascertain  the  intent  of  the  parties  as 
shown  by  the  circumstances  surrounding  the 
subject,  the  relation  of  the  parties,  and  the 
sense  in  which  the  woida  used  would  be  com- 
monly understood.— Alf  Bennett  Lumber  Co.  v. 
Walnut  Lake  Cypress  Co..  151  S.  W.  275. 

I  153  (Tex.)  A  contract  susceptible  of  two 
constructions,  one  of  which  will  make  it  ille- 
gal and  the  other  lawful,  must  be  so  construed 
as  to  make  it  legal. — Foard  County  v.  Sandifer, 
151  S.  W.  52;j. 

i  176  (Tez.Civ.App.)  SMdence  held  to  require 
submission  to  the  jury  of  question  whether  a 
clause  in  an  agreement  to  procure  an  extension 
of  an  option  to  purchase  land  obligated  defend- 
ants to  obtain  proper  agreements  or  releases 
from  the  holders  of  superior  liens. — McPherson 
V.  C.  W.  Hahl  &  Co.,  151  S.  W.  323. 

(C)  Sabjeet-Matter. 

I  108  (Tez.Civ.App.)  A  contract  to  drill  a 
"test  well  for  water,"  which  required  the  con- 
tractors to  develop  water-bearing  strata,  which, 
in  their  opinion,  would  afford  the  requisite  sup- 
ply of  water  "suitable  for  irrigation,"  did  not 
require  that  the  water  should  be  suitable  for 
irrigation.— Miller  v.  Layne  &  Bowler  Co.,  151 
S.  W.  341. 

(D)  Place  and  Time. 

1212  (Ark.)  Where  a  contract  to  erect  a 
building  does  not  fix  the  time  for  completion, 
the  law  implies  a  reasonable  time. — Friedman 
V.  ScUeuter,  151  S.  W.  696. 

In  the  absence  of  any  provision  in  a  build- 
ing contract  as  to  the  time  of  payment,  the 
law  presumes  that  payment  shall  be  made  on 
the  completion  of  the  work. — Td. 
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CONTRADICTION. 

See  Witnesses,  ff  406.  414. 

CONTRIBUTORY  NEGLIGENCL 

Set:!  Master  and  Servant,  t  203;  Negligence,  |S 
66-85. 

CONVERSION. 

i  15  (Ky.)  Where  a  testator  devised  his  entire 
estate  to  his  wife  for  life,  with  directions  at 
her  death  to  sell  and  divide  the  proceeds  among 
his  children,  the  children  took  no  title  to  the 
property  of  the  testator  as  such ;  the  direction 
to  sell  working  an  equitable  conversion.— Crop- 
per T.  Gaar's  Ex'r,  151  S.  W.  913. 

CONVEYANCES. 

See  Acknowledgment,  137;  Deeds;  Easements. 

L3;    Fraudulent   Conveyances;    Logs   and 
8Sii>S>  i  8>   Mortgages. 

COPY. 

See  Appeal  and  Elrror,  {  83S. 

CORPORATIONS. 

See  Acknowledgment,  {  38;  Banks  and  Bank- 
ing; Carriers;  Counties;  Escheat,  §|  3,  6; 
Evidence,  I  253;  Execution,  i  163;  Gar- 
:,  I  27;  Injunction,  i  35;  Insur- 
63-70;  Judgment,  |  713;  Monopol- 
ies, SI  3,  12-24;  Municipal  Corporations; 
Negligence.  §  24;  Perpetuities,  i  4;  Rail- 
roads; Removal  of  Causes,  |  7d;  Schools 
and  School  Districts;  States,  i  88;  Street 
Railroads;  Telegraphs  and  Telephones; 
Trusts,  §  102. 

I.  nrOORPORATION  AND   OBOAM- 
IZATXON. 

1 28  (Tez.CSr.App.)  Although  a  private  cor- 
poration may  not  have  complied  with  all  the 
statutory  requirements,  it  is  a  "de  facto  cor- 
poration."— Conlev  V.  Daughters  of  the  Re- 
public of  Texas,  151  S.  W.  877. 

{29  (Tex.Civ.App.)  The  corporate  existence 
of  a  private  corporation  cannot  be  attacked  in 
a  collateral  proceeding. — Conley  v.  Daughters 
of  the  Republic  of  Texas,  161  S.  W.  877. 

130  (Mo.App.)  Where  a  promoter  of  a  cor- 
poration entered  into  a  contract  which  was  to 
be  assumed  by  it  when  incorporated,  he  was 
liable  on  such  contract.— Lewis  v.  Fisher,  151 
S.  W.  172. 

IV.  oapitaih  stock,  ahb  dxvi- 

BEirSB. 

<A)  Ifatare  and  Amonat  of  Capital  aad 
■barea. 

1 67  (Tez.Clv.App.)  When  a  corporation  buys 
its  own  stock,  the  capital  stock  is  not  reduced 
by  that  amount,  nor  is  the  stock  merged.— San 
Antonio  Hardware  Co.  v.  Sanger,  151  S.  W. 
1104. 

▼.  MEMBERS   ABB   STOOXHOLDEBS. 

(A)  RlKbta  and   Uabllltlea  as  to  Cor> 
poratloa. 

i  174  (Tex.Civ.App.)  Shares  of  stock  in  a 
corporation  held  to  give  member  no  right  in 
the  property  of  the  corporation  as  such. — Pres- 
nall  V.  Stockyards  Nat.  Bank.  151  S.  W.  873. 

(D)  Uabllltr  (or  Corporate  Debts  aad 
Aeta. 

{  244  (Tex.Civ.App.)  The  transferor  of  corpo- 
rate stock  directly  to  the  corporation  without 
the  intervention  of  a  trustee  is  not  released 
from  his  liability  on  the  stock. — San  Antonio 
Hardware  Co.  v.  Sanger.  151  S.  W.  1104. 
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Vn.  CORPORATE  POWERS  AND 
LIABirXTIES. 

<A)  Bxtent  And  Bxereiae  of  Fovrcrs  IB 
General. 

f376  (Mo.)  In  view  of  Const  art.  12,  H  7, 
8,  prohibitins  corporations  from  issuing  stock, 
except  for  money  or  its  equivalent,  or  engag- 
ing in  unauthorized  business,  and  Rev.  St. 
1M9,  §§  3330,  3354,  providing  that  at  least 
one-half  of  the  capital  of  a  business  corpora- 
tion shall  consist  of  monev,  a  business  corpo- 
ration with  a  capital  of  $20,000  cannot  pur- 
chase one-half  of  its  shares  at  a  premium,  and 
a  deed  of  trust  given  therefor  is  void. — Hunter 
v.  Garanflo,  151   S.  W.  741. 

§376  (Tex.Civ.App.)  In  the  absence  of  char- 
ter or  statutory  prohibition,  a  solvent  corpora- 
tion, with  the  assent  of  its  stockholders,  may 
purchase  its  own  stock  for  the  purpose  of  set- 
tling differences  in  its  management  and  pre- 
serving its  business  integrity,  though  it  pays 
more  than  the  market  price  therefor. — San  An- 
tonio Hardware  Co.  v.  Sanger,  151  S.  W.  1104. 

Acts  1907,  c.  16«.  {  3  (Rev.  Civ.  St.  1911, 
art.  1152),  authorizing  a  retirement  or  decrease 
of  capital  stock,  does  not  prohibit  a  corpora- 
tion from  purchasing  its  own  stock  for  the  pur- 
pose of  settling  differences  in  its  management, 
with  the  intention  of  reissuing  it  again;  espe- 
cially where  the  seller  knew  the  facts.— -Id. 

{388  (Tex.Civ.App.)  Where  a  corporation's 
ultra  vires  contract  is  executory,  neither  party 
is  estopped  to  denv  its  validity;  but.  where  a 
corporation  has  purchased  its  own  stock  and  re- 
ceived the  benefits  of  the  contract,  it  cannot,  in 
an  action  on  notes  given  therefor,  set  up  ultra 
vires. — San  Antonio  Hardware  Co.  t.  Sanger, 
151  S.  W.  1104. 

(O)  Property  aad  CoaTeyaneea* 

1 434  (Ky.)  Const,  f  192,  prohibiting  corpo- 
rations from  holding  real  estate  for  over  five 
years,  except  such  aa  is  necessary  for  their 
business,  does  not  deny  to  a  corporation  the 
right  in  good  faith  to  hold  real  estate  for  a 
necessary  future  use. — Louisville  &  N.  R.  Co. 
V.  Commonwealth,  151  S.  W.  934. 

J  444  (Mo.)  Under  Rev.  St  1909,  |{  2790, 
2799,  3(101,  a  deed  executed  by  a  corporation 
through  the  chairman  of  its  board  of  trustees 
and  its  secretary  held  sufficiently  executed. — 
Strothet  v.  Barrow,  151  S.  W.  960. 

(D)  Contraota  and  Indebtedneea. 

1484  (Mo.)  As  business  corporations  are  for- 
bidden by  Const  art.  12,  {  7,  to  engage  in 
business  other  than  that  expressly  authorized, 
8ucb  a  corporation  cannot  become  surety  of  its 
stockholder  and  pledge  its  credit  for  his  pur- 
chase of  its  stock,  and  a  deed  of  trust  executed 
in  pursuance  of  such  a  plan  ia  void. — ^Hunter 
▼.  Garanflo,  151  S.  W.  741. 

(B)  Torta. 

i  492  (Ark.)  Statements  by  the  auditor  of  a 
packing  company  that  there  had  been  forgery 
and  the  clerk  must  settle  held  not  in  the 
course  of  the  auditor's  employment,  so  that  the 
company  was  not  liable. — National  Packing  Go. 
V.  Boulfion,  151  S.  W.  244. 

(F)  ClTlI   Actlona. 

§499  (Tex.Civ.App.)  A  private  corporation, 
in  the  absence  of  a  charter  or  statutory  provi- 
sions to  the  contrary,  has  the  same  capacity  to 
sue  and  be  sued  as  a  natural  person,  though 
not  expressly  conferred. — Conley  v.  Daughters 
of  the  Republic  of  Texas,  151  S.  W.  877. 

i  507  (Mo.App.)  Under  Rev.  St.  1909,  U  1766, 
1767,  a  return  of  service  of  process  on  a  cor- 
poration held  bad  for  failing  to  show  that  the 
president  or  other  chief  oiBcer  of  the  corjwra- 
tion  was  absent  when  the  service  whs  made  on 
its  agent  or  auditor.— Handlan-Buck  Mfg.  Co.  v. 
'Chester,  P.  &  Ste.  G.  R.  Co.,  151  S.  W.  171, 


S  5 1 3  (Tex.Civ.App.)  It  is  not  necessary  in 
a  suit  by  a  private  corporation  to  allege  that 
the  suit  is  authorized  by  the  board  of  directors. 
— Conley  v.  Daughters  of  the  Republic  of  Tex- 
as, 151  S.  W.  877. 

I  5 1 9  (Tex.Civ.App.)  A  soit  by  a  corporation 
sanctioned  by  its  president  and  other  officers 
will  be  presumed  to  have  been  authorized  by 
the  corporation.— Conley  v.  Daughters  of  the 
Republic  of  Texas,  151  S.  W.  877. 

g  5 1 9  (Tex.Civ.App.)  Evidence,  in  an  action 
against  a  corporation  upon  notes  given  by  it  aa 
part  of  the  purchase  price  of  its  own  stock, 
held  to  show  that  the  corporation  at  the  time 
of  the  purchase  was  solvent,  and  its  stock  at 

?ar. — San   Antonio    Hardware   Co.    v.    Sanger, 
51  S.   W.  1104. 

vm.  nr80z.vEN0T  ahb  receivers. 

§537  (Tex.Civ.App.)  "Insolvency,"  as  the 
term  is  ordinarily  used,  is  not  a  mere  failure 
to  pay  debts,  but  is  an  insufficiency  of  property 
and  assets  to  pay  debts.— San  Antonio  Hard- 
ware Co.  V.  Sanger,  151  S.  W.  1104. 

zi.  DisBoiiirnoir  akd  forfeiturb 

OF  FRAirCHXSE. 

J  596  (Ark.)  In  the  absence  of  statute,  strictly 
private  corporations  may  surrender  their  charters 
and  dissolve  voluntarily  except  so  far  as  credi- 
tors have  a  right  to  object.— Freeo  Valley  R. 
Co.  V.  Hodges,  151  S.  W.  281. 

§628  (Ark.)  LiabUity  of  dissolved  corpora- 
tion for  damages  from  wrongful  cancellation  of 
a  contract  held  a  debt  for  which  its  assets  were 
liable  under  Kirby's  Dig.  §  958,  authorizing 
the  chancery  court  to  pay  such  corporation's 
debts  and  distribute  its  assets.- Alf  Bennett 
Lumber  Co.  v.  Walnut  Lake  Cypress  Co.,  151 
S.  W.  275. 

CORROBORATION. 

See  Criminal  Law,  {  607;  Rape,  i  54;  Seduc- 
tion, §  46. 

COSTS. 

See  Appeal  and  Error,  J  635;  Divorce,  t  194; 
Garnishmpnt,  1 191;  Partition,  |  114;  Pr<Ai- 
bltion,  §  35. 

XX.  IH  CRUONAI.  PROSECTTTIOHS. 

§316  (Ark.)  As  Kirby's  IMg.  §  2446,  requir- 
ing judgment  for  costs  against  one  convicted, 
is  mandatory,  a  judgment  of  conviction  may 
after  the  expiration  of  the  term  at  which  it 
was  rendered  be  amended  nunc  pro  tone  so  as 
to  require  accused  to  pay  the  costs. — VilUnes 
V.  State,  151  S.  W.  1028. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Courts,  {  42;  Elections,  |  SOS;  Hlgli- 
wayg,  §8  7,  113;  Indictment  and  Informa- 
tion, §  86;  Private  Roads,  §  2;  Venue,  {§ 
5,  32. 

I.   OREATIOir,    ALTERATIOir.   EXIST- 

EWOE.  AND  POUnCAL 

FUHOTIOirS. 

§  18  CTenn.)  In  vieW  of  Const  1796,  art  5.  { 
12,  and  the  act  of  1835,  found  in  Shannon's 
Code.  §  97,  Const,  art  6,  §  15,  gives  the  Legis- 
lature power  to  divide  counties  into  districts  ac- 
cording to  population  or  according  to  territory, 
and  Priv.  Laws  1911,  c.  620,  dividing  a  county 
of  430  square  miles  into  22  districts,  is  valid.— 
Brown  v.  Sullivan  County,  161  S.  W.  50. 

n.  OOVERMMEJfT  AKD  OFFICERS. 

(B)  ConntT  Seat. 

§  35  (Tex.Civ.App.)  The  burden  vms  on  par- 
ties contesting  a  decision  tbat  an  election  for 
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the  removal  of  the  coanty  seat  had  resulted 
favorably  to  removal  to  show  that  the  old 
county  seat  town  was  within  a  radius  of  five 
miles  of  the  center  of  the  county,  and  that  the 
voters  originally  voted  for  the  county  seat,  as 
located.— Ralls  v.  Parish,  151  S.  W.  1089. 

Evidence,  in  a  suit  by  citizens  of  a  town  to 
contest  an  election  by  which  the  county  seat 
was  removed  to  another  town,  held  to  sustain 
a  finding  that  in  voting  the  county  seat  of  such 
town  the  voters  intended  to  vote  with  reference 
to  the  actual  location  of  the  building,  and  not 
to  the  town  plat — Id. 

m.  PBOPEKTT.  CONTBAOTS,  AKS 

UABILITISS. 

(B)  Contraets. 

{  1 13  (Tez.Civ.App.)  Under  the  statate,  the 
ccmmissioners'  court  of  a  county  may  contract 
for  the  construction  of  a  conrthouse.^Allen  v. 
Abernethy,  151  S.  W.  348. 

Under  Rev.  Oiv.  St.  1911,  art.  1373,  the  com- 
missioners' court  may  appoint  the  county  judge 
to  make  a  contract  for  it  for  the  construction 
of  a  conrthoQse.— Id. 

{  122  (Tex.)  A  contract  between  a  county  and 
a  brolcer  by  which  the  latter  is  authorized  to 
sell  school  land  "at  and  for  the  sum  of  $4  per 
acre"  is  not  violative  of  the  provision  requir- 
ing the  county  to  pay  the  cost  of  sale,  but 
merely  fixes  the  minimum  price  at  which  the 
land  shall  be  sold.— Foard  County  v.  Sandifer, 
151  S.  W.  523. 

IV.   FISCAX.    MAITAGEMBMT.    PVBUC 

DEBT,  SECVBITIES,  AXD 

TAXATION. 

I  192  (Tex.)  A  claim  for  commissions  under 
a  contract  by  which  a  county  lists  land  with 
a  brolcer  for  sale  for  a  commission  held  not  a 
debt  within  Const,  art.  11,  I  7,  forbidding  the 
creation  of  a  debt,  unless  provision  is  made 
.  at  the  time  for  its  payment. — Foard  County  v. 
Sandifer,  151  S.  W.  523. 

{  164  {Tex.Civ.App.)  Under  the  statute,  the 
commissioners'  court  of  a  county  contracting 
for  the  construction  of  a  courthouse  may  issue 
interest-bearing  warrants  to  pay  therefor. — Allen 
T.  Abernethy,  151  S.  W.  348. 

§  165  (Tex.Civ.App.)  Warrants  issued  by  the 
commissioners'  court  to  pay  a  contractor  con- 
structing a  conrthoose  are  not  void  because 
made  payable  at  the  county  seat  or  at  a  point 
outside  the  state.— Allen  v.  Abernethy,  151  S. 
W.  348. 

i  167  (Tex.Civ.App.)  Warrants  issued  by  the 
commissioners'  court  to  pay  a  contractor  con- 
structing a  courthouse  are  nonncgotiable,  and 
cannot  be  made  so  by  a  provision  of  the  con- 
tract.—Allen  V.  Abernethy,  151  S.  W.  348. 

§  1 92  (Tex.Civ.App.j  A  taxpayer  may  not  com- 
plain of  a  tax  levied  by  the  commissioners'  court 
for  the  construction  of  a  conrthoose,  where  the 
levy  is  for  so  much  of  16  cents  on  ^KK)  as  may 
be  necessary.— Allen  v.  Abernethy,  161  S.  W. 

COUNTY  SEATS. 

See  Counties,  i  35. 

COURSES  AND  DISTANCES. 

See  Bonndaries,  |  8. 

COURTHOUSES. 

See  Connties,  {{  113,  164,  166, 167,  192. 

COURTS. 

See  Appeal  and  Error,  tt  23,  78,  100,  S68,  361, 
456.  635,  655,  852;  Appearance,  g  9;  Arbi- 
tration and  Award,  {  8;  Attachment,  I  233; 
Bail,  I  65;  Certiorari,  t  28;  Constitutional 
Lew,  i  70;    Evidence,  Si  5,  43.  82;    Insane 


Persons,  I  23;  Jndges;  Judgment.  J  829: 
Justices  of  the  Peace;  Mandamus,  IS  16,  57; 
Prohibition;    Vendor  and  Purchaser,  {  277. 

L   NATURE.  EXTENT.  AND  EXEBOISH 
OF  JTRIBDIOTION  IN   OENEBAI.. 

f  2  (Mo.)  Courts  possess  the  power  to  deter- 
mine the  general  class  to  which  a  given  case 
belongs;  and,  where  title  to  property  is  in- 
volved, it  is  generally  necessary  that  it  be  with- 
in the  territorial  jurisdiction  of  the  court,  aqd 
it  must  hy  its  process  or  by  voluntary  appear- 
ance acquire  jurisdiction  over  the  persons  whose 
rights  will  be  affected  by  its  decree. — State  ex 
rel.  Deems  v.  Holtcamp,  151  S.  W.  153. 

§  24  (Mo.)  Jurisdiction  of  the  subject-matter 
cannot  be  conferred  by  consent  of  the  parties. — 
Springfield  S.  W.  Ry.  Co.  v.  Schweitzer,  151 
S.  W.  12a 

g  35  (Ky.)  Where  a  commissioner's  deed  to 
land  recited  that  it  was  made  pursuant  to  a 
judgment  of  the  circuit  court,  held,  that  it 
would  be  presumed,  the  recoid  having  been 
burnt,  to  sustain  the  court's  jurisdiction,  that 
the  construction  of  the  will  in  which  such 
land  was  devised  was  involved  in  the  action. — 
Landers  v.  Landers,  151  S.  W.  386. 

i  37  (Mo.)  Jurisdiction  of  the  subject-matter 
cannot  be  waived. — Springfield  S.  W.  Ry.  Co.  v. 
Schweitzer,  151  S.  W.  128. 

n.  E8TABI.XSHlfENT,_OBOANIZAp. 

TION,  AND  PBOCEDTTBE  IN 

OENEBAX. 

(A)  Creation  aad  Conatitatlon,  and  Court 

Oneem. 

g  42  (Tex.Civ.A5p.)  Acts  30th  Leg.  c  5,  creat- 
ing and  constituting  Dallas  county  the  Four- 
teenth and  Forty-Fourth,  and  Sixty-Eighth 
judicial  districts,  are  not  unconstitutional  on 
the  ground  that  more  than  one  district  court 
with  concurrent  jurisdiction  for  Dallas  county 
cannot  exist— Kruegel  v.  Cockrell  &  Gray,  151 
S.  W.  352. 

(B)  Terms,  TaeattoBs.  Plaee  and  Time  o( 
Holding  Conrt,   Conrthonaes,   and 

Accontmodatlons. 

{66  (Mo.App.)  Where  the  Judge  of  a  court 
having  only  one  judge  was  unable  to  attend  a 
term,  the  sheriff,  under  Rev.  St.  1909,  |  3869. 
bad  authority  only  to  adjourn  the  court  until 
the  next  regular  term. — Orant  City  t.  Simmons, 
151  a  W.  187. 

(D)  Rales  of  Decision,  Adjndleatlona,  Opln. 
Ions,  and  Reeords. 

g90  (Tex.)  The  Supreme  Court  will  gener- 
ally follow  the  decisions  of  the  Court  of  Crim- 
inal Appeals  upon  questions  involving  penal 
laws.— State  v.  Savage,  161  S.  W.  530. 

g  92  (Ark.)  A  decision  on  which  the  case 
could  have  turned  cannot  be  regarded  as  obiter 
dictum  merely  because,  owing  to  the  disposal 
of  that  contention,  it  was  necessary  to  consider 
another  auestIon.--Galloway  v.  Darl»y.  151  S. 
W.  1014. 

§93  (Mo.)  The  Snjireme  Court  is  not  bound 
to  follow  its  prior  decisions  If  they  be  erroneous, 
though  it  usually  follows  them  when  to  do 
otherwise  would  disturb  a  large  number  of 
titles.— State  ex  rel.  Coleman  t.  Biair,  161  S. 
W.  148. 

g  93  (Mo.App.)  A  decision  of  the  Supreme 
Court  that  the  lien  of  special  tax  bills  is  sa- 
perior  to  prior  incumbrances  Is  a  rule  of  prop- 
erty.— Granite  Bituminous  Paving  Co.  v.  Park- 
view Realty  ft  Improvement  Co.,  151  S.  W. 
479. 

gll6  (Tex.Civ.App.)  An  order  of  the  judge, 
made  in  vacation,  after  trial  and  adjournment, 
incorporating  certain  depositions  in  the  record, 
was  without  authority  and  ineffectual  for  that 
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purpose.— Continental   Ivumber   &    Tie    Co.   t. 
Wilroy,  151   S.  W.  840. 

Za,  OOUBTS   OF   OENEBAIi  OBIO- 
XNAT  JITBISDIOTIOIf. 

(A)  Gronnda  of  Jnriaatctlon  In  General. 

I  120  (Tex.Cnv.App.)  Tlie  district  court  was 
without  jurisdiction  to  restrain  the  enforce- 
ment of  a  justice's  judgment  where  the  amount 
In  controversy  was  less  than  $20. — Pye  v. 
Wyatt,  151  S.  W.  1086. 

i  122  (Tex.Civ.App.)  A  petition  for  manda- 
mus in  the  district  court  to  compel  an  officer  to 
accept  a  replevy  bond  and  deliver  property  to 
the  principal  therein  which  did  not  show  that 
the  property  was  within  the  jurisdictional  value 
of  such  court  was  insuiiicient. — Keasler  Lumber 
Co.  V.  Clark,  151  S.  W.  345. 

(  122  (Tex.Civ.App.)  A  petition  for  the  dis- 
solution of  a  firm  and  the  appointment  of  a 
receiver,  which  contains  no  alleKation  of  the 
value  of  the  business  or  of  plaintiff's  interest 
therein,  fails  to  show  value  sufficient  to  confer 
jurisdiction  on  the  district  court. — Childs  v. 
Brown,  151  S.  W.  1154. 

TV.  OOmiTS   OF  XJOOTED  OR  IXFE- 
RIOB  JVBISDICTIOK. 

I  188  (Mo.)  Kansas  City  Charter  art  6,  con- 
ferring jurisdiction  on  the  municipal  court  in 
eminent  domain  proceedings  for  street  purposes, 
is  valid  under  Const,  art.  9,  i  16,  and  article 
6,  {  1.— State  ex  rel.  Graham  ▼.  Seehom,  151 
S.  \V.  716. 

V.   COUBTS  OF  PROBATE  JirBISBIO- 
TXOB. 

f  198  (Mo.)  Under  the  express  piovision  of 
Const  art.  6,  {  34,  a  probate  court  has  juris- 
diction over  the  sale  of  land  by  administrators 
within  its  territorial  jurisdiction.— State  ex  rel. 
Deems  v.  Holtcamp,  151  S.  W.  153. 

VX.  COUBTS   OF  APPEIXATE  JUBIB- 
DIOTIOIf. 

(B)  Conrts  of  Pnrtlcniar  States. 

1231  (Mo.)  An  appeal  from  a  judgment  sus- 
taining exceptions  to  the  referee's  report, 
awarding  defendant  judgment  in  a  specified 
amount,  and  substituting  for  it  a  judgment  for 
plaintiff  in  a  larger  amount  is  within  the  ju- 
risdiction of  the  Supreme  Court,  where  the  tw« 
amounts  are  more  than  the  jurisdictional  limit 
— State  ex  rel.  Federal  Lead  Co.  v.  Reynolds, 
151  S.  W.  86. 

(231  (Mo.)  Title  to  real  estate  must  be  in- 
volved directly,  and  not  as  a  mere  incident,  in 
order  to  confer  jurisdiction  on  the  Supreme 
Court,  under  the  Constitution. — Springfield  8. 
W„  Ry.  Co.  V.  Schweitzer,  151  S.  W.  128. 

The  Supreme  Court  may  review  judgments  in 
condemnation  proceedings  which  involve  title  to 
land.— Id. 

An  unexpired  three-year  lease  on  premises 
condemned  was  personal  property,  and  not  real 
estate,  within  the  constitutional  provision  con- 
ferring appellate  jurisdiction  on  the  Supreme 
Court  in  cases  involving  title  to  real  estate.— Id. 

i  246  (Tenn.)  The  complainants'  appeal  is 
not  taken  out  of  the  jurisdiction  of  the  Court 
of  Civil  Appeals  because  their  bill  charged  un.- 
constitutionality  of  the  statute  under  which  de- 
fendant was  created;  such  question  appearing 
to  be  abandoned,  and  not  being  referred  to  in 
complainant's  brief.— Denton  v.  Miller,  151  S. 
W.  50. 

1246  (Tenn.)  Under  Acts  1907,  c.  82,  {  7, 
('ourt  of  Civil  Appeals  held  to  have  no  juris- 
diction to  determine  constitutional  questions, 
whether  they  arise  on  appeals  from  the  circuit 
courts  or  courts  of  equity.— Campbell  County 
V.  Wright,  151  S.  W.  411. 

Vnder  Acts  1!>07,  c.  .S2.  i  7.  and  Acts  1009. 
c.  192,   the  only  jurisdiction  of  the  Court  of 


Civil  Appeals  over  an  appeal  involving  a  con- 
stitutional question  is  to  transfer  the  case  to 
the  Supreme  Court. — Id. 

VIXI.   CONOtrBBEHT  AITO  OOHFUOT- 

IMO  JVBIBDICnOIf,  ABB 

OOMXTT. 

(A)  Conrta  of  Same  State,  and  Transfer  of 

Canses. 

{472  (Mo.)  Const,  art.  6,  J  22,  held  not  to 
confer  exclusive  original  jurisdiction  on  circuit 
courts  of  proceedings  to  acquire  property  for 
street  purposes  in  Kansas  City  in  view  of 
Kansas  City  Charter,  art.  6.--8tate  ex  leL 
Graham  v.  Seehom,  161  S.  W.  716. 

{488  (Mo.App.)  Where  the  Supreme  Court 
transfers  a  case  to  the  Court  of  Appeals,  consti- 
tutional questions  are  eliminated. — i5cientific 
American  Club  v.  Horchitz,  151  S.  W.  475. 

COVENANTS. 

See  Limitation  of  Actions,  {  47. 

m.   PEBFOBMAHOE   OB   BBEACH. 

{  96  (Tex.Civ.App.)  A  paramount  outstanding 
title  is  an  "incumbrance"  within  the  meaning 
of  a  covenant  against  incumbrances. — Morris  t. 
Short,  151  S.  W.  833. 

CREDIBILITY. 

See  Witnesses,  ff  811-414. 

CRIMINAL  LAW. 

See  Abortion;  Adultery,  |  11;  Arrest,  I  63; 
Assault  and  Battery,  H  54-96;  Bail,  H  57- 
93;  Banks  and  Banking.  SS  84,  85;  BasUrds: 
BurgiaiT;  Costs,  i  316;  Disorderly  House; 
False  Pretenses;  Gaming;  Grand  Jury;  Hom- 
icide; Husband  and  Wife,  ({  304,  313;  In- 
cest; Indictment  and  Information;  latoxi- 
cating  Liquors,  K  146-239;  Larceny;  libel 
and  Slander,  §{  141-155;  MaUcious  Mischief; 
Municipal  Corporations,  H  635-642;  Ob- 
structing Justice,  {  11;  Pardon;  Rape;  Se- 
duction. 

XV.  JVBIBDIOTION. 

I  101  (Tex.Cr.App.)  A  transfer  of  a  prosecu- 
tion under  an  indictment  returned  in  the  dis- 
trict court  for  pursuing  the  occupation  of  sell- 
ing intoxicating  liquors  in  local  option  terri- 
tory to  the  county  court  is  proiierly  denied. — 
Byrd  v.  State,  151  S.  W.  1068. 

VIIX.  PBET.TMTWABT  OOMPLAIKT.  AF- 
FXDA-VXT,  WABXtAXT,  EXAXI. 
NATION,  OOICMTXMENT,  AND 
SUMBIABT  TBXAI.. 

1 214  (Tex.Cr.App.)  A  jurat  affixed  to  a  com-  ' 
plaint  held  properly  amended  by  permitting  the 
officer  to  affix  the  proper  date  before  trial- 
Cubine  v.  State,  151  S.  W.  SOL 

X.  EVIDENOE. 

(B)  Facta  in  laaae  and  RelOTant  to  laavca, 

and  Rea  Geatn. 

1 338  (Tex.Cr.App.)  Testimony  of  accused's 
witness  in  an  Incest  case,  that  she  had  stotved 
visiting  at  accused's  home  because  she  believed 
a  third  person  and  accused's  wife  were  criminal- 
ly intimate,  was  properly  excluded,  where  nei- 
ther the  wife  nor  the  third  party  were  witness- 
es.—Drake  v.  State,  151  S.  W.  316. 

1338  (Tex.Cr.App.)  Defendant's  testimony 
that  he  had  been  in  jail  several  months  before 
trial  and  had  but  a  few  days  to  engage  counsel 
was  properly  excluded. — Shaffer  v.  Stmte,  151 
S.   W.   1061. 

Evidence  as  to  the  fee  paid  attorneys  who 
assisted  in  tlie  prosecution  was  properly  exclud- 
ed.—Id. 

§  364  (Tex.Cr.App.)  In  a  trial  for  a  burglary 
followed    by    defendant's   attempt   to   cut    Us 
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throat,  the  court  properly  permitted  the  chief 
of  police  to  testify  about  defendant'*  condition 
and  about  his  writing  of  statements  concerning 
the  offense  upon  scraps  of  paper  soon  after  his 
arrest— Shaffer  v.  State,  151  S.  W.  1061. 

(O  Other  OSemaea,  amd  Ckaraeter  of  Ae< 
onaed. 

i  369  (Ky.)  Where  two  persons  were  killed  at 
the  same  instant  by  the  same  persons,  and  pos- 
sibly by  the  same  shot,  the  court,  on  the  trial 
of  accused  for  the  murder  of  one,  properly  ad- 
mitted in  evidence  the  murder  of  the  other. — 
Gross  V.  Commonwealth,  151  S.  W.  36. 

I  369  (Ky.)  On  a  trial  for  rape  on  a  female 
14  years  old,  the  admission  of  testimony  that 
accused  had  committed  a  second  offense  a  few 
weeks  after  the  offense  for  which  he  was  tried, 
and  that  prosecutrix  had  complained  after  the 
second  offense,  held  not  erroneous. — Gamble  t. 
Commonwealth,  151  S.  W.  924. 

{369  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  evidence  that  G.,  from  whom  defend- 
ant claimed  he  purchased  goods  stolen  from  the 
burglarized  store,  bad  committed  other  bur- 
glaries in  the  same  town,  with  which  defend- 
ant had  nothing  to  do,  held  inadmissible. — 
Walker  v.  State,  151  S.  W.  822. 

i372  (Tex.Cr.App.)  Under  an  indictment  al- 
leging that  accused  pursued  the  business  of 
selling  liquor  in:  local  option  territory,  the  state 
may  prove  sales  of  liquor  on  other  dates. — Byrd 
V.  State,  151   S.  W.  1068. 

(E)  Beat   *md  Seoomdary  aad  Deatoaatra- 
tlTe  BTldeace. 

{404  (Tex.Cr.App.)  There  was  no  error  in 
admitting  in  evidence  a  bullet  found  on  the 
ground  where  the  killing  occurred,  where  the 
position  of  deceased  when  shot  was  an  issue  on 
which  the  finding  of  the  bullet  would  have  a 
bearing,  and  the  bullet  was  of  a  size  fitting  de- 
fendant's pistol,  and  was  in  a  pool  of  blood 
that  must  have  come  from  deceased. — Kelly  v. 
State,  151  S.  W.  304. 

MO  Adatlaaloaa,    DeclaratlOBa«   aad    Hear- 
say. 

{ 406  (Mo.)  Testimony  that  person  accused  of 
defiling  female  child  admitted  visiting  the  house 
of  woman  of  ill  repute  held  competent  as  an 
admission  on  the  issue  of  impotency  raised  by 
him.— State  v.  Donnington,  151  S.  W.  975. 

{406  (Tex.Cr.App.)  Accused  on  trial  for 
rape  of  a  girl  under  16  years  of  age  may  admit 
that  prosecutrix  was  not  15  years  of  age  at 
the  time  of  the  alleged  offense,  and  be  bound 
by  sncb  admission.— Kearse  r.  State,  151  S.  W. 
827. 

1 413  (Tex.Cr.App.)  In  a  trial  for  burglary 
.  followed  by  an  attempt  to  suicide,  evidence  that 
defendant  told  his  foster  mother  the  day  after 
the  crime  that  he  did  not  know  how  the  wound 
on  his  throat  was  inflicted  and  that  it  was  not 
self-inflicted,  being  self-serving,  was  properly 
excluded.— Shaffer  t.  State,  151  S.  W.  1061. 

{413  (Tex.Cr.App.)  Where  accused  did  not 
testify,  declarations  made  to  third  persons  could 
not  be  proved  because  self-serving. — Byrd  v. 
State,  161  S.  W.  1068. 

1417  (Tex.Cr.App.)  An  entry  of  date  of  birth 
made  in  a  family  Bible  at  or  about  the  time  of 
birth,  is  admissible  to  prove  the  date  of  birth, 
when  the  father  who  made  the  entry  testifies 
that  it  was  made  contemporaneous  with  the 
event— Bigliben  v.  State,  151  S.  W.  1044. 

{{419,  420  (Tex.Cr.App.)  It  was  not  error  to 
refuse  to  permit  defendant  to  testify  that  O. 
had  told  him  that  he  had  seen  two  cattle  of  S.'s 
brand,  and  not  the  brand  of  deceased,  in  a  cer- 
tain pasture,  it  appearing  that  deceased  had 
sold  cattle  to  the  man  who  i>laced  the  cattle  in 
the  pasture,  the  testimony  being  hearsay. — Kelly 
v.  State,  151  8.  W.  304. 


§{419, 420  (Tex.Gr.App.)  The  owner  of  the 
store  burglarized  was  not  entitled  to  testify  to 
what  he  had  been  told  byhis  clerk,  who  first 
discovered  the  burglary.— Walker  r.  State,  151 
S.  W.  822. 

§1419,420  (Tex.Cr.App.)  In  a  prosecution 
for  slander,  evidence  of  a  witness  as  to  what 
he  had  been  told  by  an  unidentified  boy  held 
inadmissible  as  hearsay. — Elder  v.  State,  151  S. 
W.   1052. 

§§419,420  (Tex.Cr.App.)  In  a  trial  for  bur- 
glary accompanied  by  an  assault  upon  a  young 
woman,  evidence  that  defendant  told  his  foster 
mother  of  his  engagement  to  the  young  woman 
soon  after  it  occurred  and  some  months  before 
the  offense  was  hearsay. — Sliaffer  v.  State,  151 
S.  W.  1061. 

In  a  trial  for  burglary  followed  bT  an  at- 
tempt to  suicide,  evidence  that  defendant  told 
his  foster  mother  the  day  after  the  crime  that 
he  did  not  know  how  the  wound  on  his  throat 
was  inflicted,  and  that  it  was  not  self-inflicted, 
being  hearsay,  was  properly  excluded.— Id. 

Evidence  of  conversations  between  defend- 
ant's foster  mother  and  the  officers  about  their 
finding  blood  and  a  handkerchief  saturated  with 
blood  held  properly  excluded  in  a  prosecution 
for  burglary  followed  by  assault  and  attempt 
to  suicide. — Id. 

Defendant's  testimony  as  to  what  the  news- 
papers had  published  regarding  tlie  crime  was 
properly  excluded  where  he  stated  that  all  his 
information  was  hearsay^.— Id. 

§421  (Tex.Cr.App.)  On  the  issue  of  insanity, 
a  witness  was  not  entitled  to  testify  over  ob- 
jection to  what  third  persons  had  told  him  re- 
specting the  defendant's  acts  or  conduct — 
Montgomery  v.  State,  151  S.  W.  813. 

(6)  Aeta  aad  Deelaratloas  of  Coaaplratora 
and  Codefeadanta. 

1 422  (Mo.)  It  is  not  necessary  that  cocon- 
spirators be  indicted  and  tried  together,  in  or- 
der to  render  the  acts  and  declarations  of  one 
admissible  against  the  others.— State  ex  rel. 
Klmbrell  v.  People'a  Ice,  Storage,  &  Fuel  Co., 
151  S.  W.  101. 

(H)  Docamentary  Bvldence  and  Bzelaalon 
of  Parol  BSvldence  Therebr. 

§439  (Tex.Cr.App.)  On  an  issue  of  defend- 
ant's insanity  he  was  not  entitled  to  introduce 
in  evidence  a  chapter  in  a  standard  medical 
work  on  mental  and  nervous  diseases. — Mont- 
gomery T.  State.  151  S.  W.  813. 

§  442  (Tex.Cr.App.)  In  a  prosecution  for  se- 
duction, evidence  by  the  prosecutrix  that  cer- 
tain letters  were  written  by  defendant  to  her 
rendered  them  admissible.— Bishop  v.  State,  151 
S.  W.  821. 

§444  (Tex.Cr.App.)  Where  an  entry  of  date 
of  birth  made  in  a  family  Bible  at  or  about 
the  time  of  birth  is  offered  to  prove  the  date 
of  birth,  and  the  father  is  in  court,  and  the 
entry  is  shown  to  be  in  his  handwriting,  he 
must  be  called  to  testify  that  it  was  made 
contemporaneous  with  the  event— Bigliben  v. 
State,  151  S.  W.  1044. 

§  447  (Ark.)  Testimony  of  justice  of  the  peace 
that  a  judgment  entry,  offered  to  show  convic- 
tion of  a  witness  for  petit  larceny,  was  intend- 
ed by  him  as  such  a  conviction  held  properly 
excluded,  where  the  entry  did  not  show  such 
conviction. — Wilkerson  v.  State,  151  S.  W.  618. 

(D  Optaloa  Bvldeaee. 
(472  (Tex.Cr.App.)  In  a  homicide  case, 
where  defendant  contended  that  deceased  had 
cut  him  immediately  before  the  shooting,  an  an- 
swer by  a  qualified  physician  to  the  question, 
"If  a  man  so  cut  should  get  up  and  walk  16 
feet  and  turn  around,  would  the  presence  of 
blood  have  appeared  on  bis  face?"  was  admiasi- 
ble.— Kelly  v.  State,  151  8.  W.  304. 
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1474  (Tex.Cr.App.)  Where  the  defense  was 
insanity  resulting  from  a  blow,  the  court  prop- 
erly permitted  a  doctor  who  treated  defendant 
to  testify  that  there  was  no  evidence  of  con- 
cussion.—Shaffer  V.  State,  151  S.  W.  1061. 

§  480  (Mo.)  The  sustaining  of  an  objection, 
unless  the  witness  further  qualified  himself,  to 
a  question  asked  a  doctor  as  to  whether  in  his 
opinion  accused  could  have  had  sexual  inter- 
course with  the  prosecutrix,  was  proper  where 
the  witness  had  stated  that  he  had  paid  but 
little  attention  to  the  girl  and  was  hardly  qual- 
ified to  answer. — State  v.  Dbnnington,  151  S. 
W.  976. 

§  485  (Tex.Cr.App.)  Where  the  defense  was 
insanity,  a  hypothetical  question  asked  by  the 
state  properly  included  the  substance  of  testi- 
mony given  by  the  chief  of  police  as  to  defend- 
ant's condition,  and  statements  made  by  him 
after  his  arrest.— Shaffer  v.  State,  151  S.  W. 
1061. 

{ 489  (Tez.Cr.App.)  Where,  in  an  incest  case, 
a  doctor  testified,  on  cross-examination  by  ac- 
cused that  penetration  to  a  certain  depth  would 
injnre  the  hymen,  it  was  not  improper  for  the 
state  to  addnce,  on  redirect  examination,  that 
women  had  become  impregnated  without  de- 
stroying the  hymen.— Drake  v.  State,  151  S.  W. 
316. 

{  494  (Mo.)  The  jury  had  a  right  to  find  that 
an  abortion  four  weeks  after  the  use  of  instru- 
ments on  the  womb  of  prosecutrix  waa  caused 
thereby,  notwithstanding  uncontradicted  expert 
testimony  that  it  could  not  have  been  so  caus- 
ed.—State  V.  Stapp,  151  S.  W.  971. 

(J)  TeatlmoBT'  of  Aeeoiapllees  and  Code- 
fendanta. 

i  507  (Tex.Cr.App.)  On  a  trial  for  incest, 
prosecutrix  held  an  accomplice  as  a  matter  of 
law,  80  that  her  testimony,  to  support  a  con- 
Ticdon,  must  be  corroborated  by  connecting  ac- 
cused with  the  offense  on  the  occasion  alleged. 
— Burford  v.  State,  151  S.  W.  538. 

i  507  (Tex.Cr.App.)  Where  one  receives  mon- 
ey from  an  officer  to  bring  about  the  commis- 
sion of  a  crime,  and  he  does  so,  be  is  an  ac- 
complice within  the  rule  requiring  corrobora- 
tion ;  but,  where  he  believes  that  a  crime  is 
in  contemplation  and  he  take;  steps  to  detect 
the  crime,  he  is  not  an  accomplice. — Bush  t. 
State,  151  S.  W.  664. 

(K)  ConfeaalOBS. 

1 518  <Tex.Cr.App.)  The  fact  that  defendant 
by  request  takes  persons  to  the  place  where 
they  find  the  dead  body  is  admissible  in  evi- 
dence, although  he  was  under  arrest  and  un- 
warned.—Ortii  V.  State,  151  S.  W.  1056. 

Evidence  that  the  defendant,  while  under  ar- 
rest and  unwarned,  gave  information  from 
which  the  officers  found  decedent's  watch,  a 
fruit  of  the  crime,  was  properly  admitted. — Id. 

g  532  (Tex.Cr.App.)  As  preliminary  to  proof 
of  a  confession,  and  as  fixing  its  time,  it  was 

g roper  to  ask  the  prosecuting  witness  when  he 
eard  that  his  store  was  burglarized.— Whorton 
V.  SUte,  151  S.  W.  300. 

(H)  'Weiarlit  and  Snfflcleaer* 

$552  (Tex.Cr.App.)  To  support  a  conviction 
on  circumstantial  evidence,  each  fact  necessary 
to  establish  guilt  mu.st  be  proven,  and  the  facts 
must  be  consistent  with  guilt  and  inconsistent 
with  any  other  reasonable  hypothesis.— Xar- 
brough  v.  State,  151  S.  W.  545. 

Suspicious  circumstances  alone  are  not  suffi- 
cient upon  which  to  base  a  conviction. — Id. 

XI.  TIME  OF  TBIAI,  AKS  OOMTIir. 
TTAWCE. 

1 589  (Tex.Cr.App.)  Where  it  appeared  that 
an  appeal  was  pending  from  defendant's  convic- 
tion upon  the  same  facts  as  an  accessory,  his 
motion  for  a  postponement  until  the  final  dis- 


position of  such  former  case  should  have  t>een 
granted.— Harrison  v.  State,  161  S.  W.  552. 

§  594  (Ark.)  A  continuance  for  absent  wit- 
nesses is  properly  refused,  where  the  court  was 
warranted  in  finding  that  the  attendance  of 
such  witnesses  could  not  be  procured.— Wil- 
liams V.  State,  161  S.  W.  1011. 

1594  (Tex.Cr.App.J  Defendant's  motion  for 
a  continuance  until  his  fugitive  partner  in  the 
crime  who  had  been  jointly  indicted  with  him 
should  be  apprehended  until  they  could  agree 
upon  the  severance  of  the  case  was  properly  re- 
fused.—Ortiz  V.  State,  151  S.  W.  1056. 

g  594  (Tex.Cr.App.)  It  was  not  error  to  re- 
fuse a  continuance  sought  because  of  the  ab- 
sence of  defendant's  fugitive  partner  in  the 
crime.— Ortiz  v.  State,  151  S.  W.  1059. 

S  595  (Ky.)  Testimony  expected  from  defend- 
ant's absent  witnesses  on  his  prosecution  for 
shooting  with  intent  to  kill,  that  the  person  shot 
had  his  hand  in  his  pocket  when  defendant  fired, 
and  that  he  had  threatened  to  kill  defendant  on 
sight,  which  threat  was  known  to  defendant, 
held  material.— Breeden  v.  Commonwealth,  151 
S.  W.  407. 

§  595  (Tex.Cr.App.)  In  a  prosecution  for  be- 
ing an  accomplice  to  arson,  a  continuance  held 
improperly  refused,  where  a  witness  who  would 
contradict  the  testimony  of  the  principal  on  a 
material  fact  had  not  been  summoned. — Baggett 
V.  State,  151  S.  W.  560. 

1 595  (Tex.Cr.App.)  An  applicatitm  for  a 
continuance  for  absence  of  a  witness,  concern- 
ing whose  testimony  accused  was  not  advised 
until  the  morning  the  application  was  filed, 
when  the  case  was  called  for  trial,  held  prop- 
erly denied,  where  the  evidence  was  immaterial. 
—Stanton  v.  State,  151  S.  W.  80a 

§  596  (Ark.)  The  refusal  of  a  contiouance  on 
account  of  the  alisence  of  a  witness  who  would 
have  testified  as  to  threats  made  by  deceased 
was  not  improper,  where  there  was  other  evi- 
dence to  that  effect— Williams  t.  State,  151 
S.  W.  1011. 

1598  (Tex.O.App.)  Where  accused  did  not 
obtain  process  for  vritnesses  or  place  the  same 
in  the  hands  of  the  officers  until  over  a  month 
after  the  finding  of  the  indictment,  a  contin- 
uance on  the  ground  of  the  absence  of  wit- 
nesses was  properly  denied. — ^Hogue  T.  State, 
151  S.  W.  8(fe. 

{  598  (Tex.Cr.App.)  A  continuance  for  an  ab- 
sent witness  held  properly  denied  because  of 
absence  of  diligence  on  the  part  of  accused  to 
procure  his  attendance. — Ward  v.  State,  151  S. 
W.  1073. 

S  600  (Ky.)  Under  Or.  Code  Frae.  i  188,  pro- 
viding for  a  continuance  for  the  iWBence  of 
a  material  witness,  unless  the  commoaWealth's 
attorney  admits  the  facts  sought  to  be  proved 
where  the  commonwealth's  attorney  refused  to 
admit  the  facts  offered  the  refusal  of  a  continu- 
ance was  error. — Breeden  v.  Commonwealth, 
161  S.  W.  407. 

1600  (Tex.Cr.App.)  The  state,  to  avoid  a 
continuance  on  the  ground  of  the  absence  of  a 
witness  for  accused,  must  admit  that  the  tes- 
timony of  the  absent  witness  is  true. — Bur- 
ford  V.  State,  151  S.  W.  538. 

{608  (Tei.Cr.App.)  Where  the  defendant  fil- 
ed an  application  for  a  continuance,  naming  a 
number  of  witnesses,  which  the  court  overruled 
it  was  proper  to  allow  the  state  to  show  the 
presence  of  the  witnesses  in  court— Kelly  t. 
State,  161  S.  W.  304. 

ZH.  TBIAXi. 

(B)  Conrae  and  Conduct  of  Trial  la  Gen- 
eral. 

{  650  (Tez.Cr.App.)  In  a  prosecution  for  bur- 
glary, the  owner  of  the  store  held  entitled  to 
illustrate  with  a  stick  the  condition  of  the 
bar  of  the  door  that  had  been  entered,  and  the 
door.— Walker  y.  State,  151  S.  W.  822. 
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1655  (Tex.Cr.App.)  It  was  proper  (or  the 
court  to  admonish  counsel  for  accused  before 
the  jury  for  an  improper  statement. — Drake  v. 
State,  151  S.  W.  315. 

S  657  (Tex.Cr.App.)  It  was  not  error  in  the 
absence  of  a  jury  to  punish  counsel  for  con- 
tempt in  refusing  to  obey  the  court's  rulings 
in  excluding  questions  of  a  certain  nature- 
Shaffer  T.  State,  151  S.  W.  1061. 

<0  BeeeptloB  of  ETldeaee.  , 

{665  (Tex.Cr.App.)  It  is  within  the  discre- 
tion of  the  trial  court  to  permit  a  witness  who 
was  placed  under  the  rule  and  who  heard  the 
testimony  to  testify. — Woods  v.  State,  151  S. 
W.  296. 

(666  (Tex.Cr.App.)  Where  defendant  relied 
on  eyewitnesses  of  the  killing  to  prove  self- 
defense,  the  state  was  not  required  to  call  and 
vouch  for  such  witnesses. — Pugh  v.  State,  151 
S.  W.  546. 

1673  (Tex.Cr.App.)  Where  defendant's  testl- 
timony,  introduced  without  objection,  tended 
strongly  to  show  bis  motive  in  killing  deceas- 
ed, a  refusal  to  limit  such  testimony  to  the 
question  of  his  credit  as  a  witness  was  proper. 
—Brock  V.  State,  151  S.  W.  801. 

1 675  (Tex.Cr.App.)  Exclusion  of  cumulative 
evidence  of  accused's  good  character  held  not 
error.— Drake  v.  State,  151  S.  W.  315. 

{683  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1805,  art.  608,  the  court,  after  defendant  had 
rested,  properly  allowed  the  state  to  introduce 
eyewitnesses  of  the  killing  and  examine  them 
generally.— Montgomery  v.  State,  151  S.  W. 
813. 

(B)  ArvvnieBta  and  Condnet  of  Gonnael. 

f7l7  (Tex.Cr.App.)  Whether  the  state's  coun- 
shall  be  permitted  to  read  cases  and  discuss 
law  to  the  trial  court  is  within  the  court's 
sound  discretion.- Davis  v.  State,  151  S.  W 
313. 

{72l>/2  <Tex.Cr.App.)  The  state's  attorney 
may  in  nis  argument  to  the  jury  comment  on 
the  absence  of  a  witness  for  accu8ed.^Ward  v. 
State,  151  S.  W.  1073. 

{722</2  (Tex.Cr.App.)  In  a  criminal  prose- 
cution, questions  by  the  state's  attorney  on 
cross-examination  of  witnesses  held  improper 
because  of  references  to  defendant's  former 
conviction.— Bishop  v.  State,  151  S.  W.  821. 

i  728  (Tex.Cr.App.)  In  the  absence  'of  a  re- 
quested charge,  remarks  of  the  counsel  for  the 
state  excepted  to  present  no  error. — Kelly  v. 
State,  151  S.  W.  304. 

{730  (Tex.Cr.App.)  Side  remarks  of  the 
state's  attorney  did  not  constitute  error  where 
the  court  instructed  the  jury  to  disregard  them. 
—Shaffer  v.  State,  151  S.  W.  1061. 

§730  (Tftx.Cr.App.)  Where  accused  objected 
to  the  remarks  of  the  district  attorney,  and  the 
<M>urt  at  once  reprimanded  him  and  directed  the 
jury  not  to  consider  the  remarks,  and  also  gave 
the  charge  requested  by  accused,  the  remarks 
did  not  call  for  a  reversal. — Byrd  v.  State,  161 
a  W,  1068. 

(V)  Frovlaee   of   Court  aad   Jnrr    in    Gen- 
eral. 

{  736  (Tex.Cr.App.)  A  confession  alleging  that 
it  was  voluntarily  made  after  due  warning  was 
not  inadmissible,  though  accused's  evidence  rais- 
ed an  issue  as  to  its  voluntary  character  and 
his  knowledge  of  its  contents;  rhat  issue  being 
for  the  jury.— Drake  v.  State,  151  S.  W.  315. 

§736  (Tex.Cr.App.)  Where  the  evidence  in 
no  way  connected  a  witness  with  the  crime 
charged,  he  was  not  an  accomplice,  so  as  to 
require  the  submission  of  the  question  whether 
be  was  an  accomplice.— Tate  v.  State,  151  S. 
W.    826. 


{761  (Mo.)  In  a  proaecatlon  for  obtaining 
property  by  false  pretenses,  an  instruction  held 
not  improper  as  invading  the  province  of  the 
jury.— State  v.  Lovan,  151  8.  W.  141. 

{761  (Tex.Cr.App.)  A  criticism  of  an  In- 
struction on  self-defense,  in  that  it  "required 
the  jury  to  believe  the  threats  were  made,"  is 
without  merit,  where  it  was  not  disputed  that 
threats  were  made. — Kelly  v.  State,  161  S.  W. 
304. 

{  76 1  (Tez.O.App.)  A  charoe  assuming  as  a 
fact  that  defendanta  or  one  of  them  was  in  the 
wrong  from  the  beginning,  and  bad  assaulted 
the  prosecuting  witness  with  unlawful  intent, 
when  such  conduct  of  defendanta  was  a  disput- 
ed issue,  was  erroneous. — Tonng  t.  State,  161 
S.  W.  1046. 

{{763,  764  (I'ez.Cr.App.)  A  charge  on  de- 
fendant's explanation  of  his  possession  of  the 
alleged  stolen  articles  held  not  improper  as  a 
comment  on  the  evidence. — Coggins  v.  State,  161 
S.  W.  311. 

{(763,  764  (Tex.Cr.App.)  Where  the  state 
introduced  threats  by  accused  to  kill  deceased, 
the  refusal  of  defendant's  requested  instruction 
that  if  such  threate  were  made  with  no  inten- 
tion of  taking  the  life  of  deceased,  or  were 
made  in  a  jocular  manner,  they  should  not  be 
considered,  was  properly  refused,  as  invading 
the  province  of  the  jury  to  judge  of  the  credi- 
bility of  the  witnesses  and  the  weight  of  Uie 
evidence.— Brock  v.  State,  161  S.  WT  801. 

(G)   Neoessltr,   ReqnlBltes,  and  BnlBolenor 
of  lastrnotlons. 

{772  (Tex.Cr.App.)  An  instruction  to  convict 
if  the  jury  believed  l>eyond  a  reasonable  doubt 
that  the  defendant  committed  the  offense  charg- 
ed at  the  time  stated  was  not  misleading,  in 
that  it  did  not  require  the  jury  to  find  that  the 
offense  was  committed  in  the  town  and  precinct 
charged  in  the  information.— Walker  t.  State, 
151  S.  W.  318. 

§773  (Tex.Cr.App.)  Where  the  defense  was 
insanity  produced  b:^  a  blow,  giving  of  instruc- 
tions that  insanity  is  a  disease,  and  refusal  of 
defendant's  requested  instruction  on  insanity, 
held  not  error.— Shaffer  v.  State,  151  S.  W. 
1061.- 

{ 783  (Tex.Cr.App.)  Where  the  state  on  the 
cross-examination  ot  a  witness  sought  to  im- 
peach him  by  proof  of  contradictory  statementa 
based  on  bis  testimony  before  the  grand  jury, 
an  instruction  that  the  testimony  before  the 
grand  jury  could  only  be  used  to  impeach  the 
witness  was  proper.— Kearse  v.  State,  151  S. 
W.  82T. 

{  784  (Tex.Cr.App.)  Where  a  witness  testified 
that  defendant  admitted  to  him  that  he  was 
guilty,  it  was  not  necessary  to  charge  on  cir- 
cumstantial evidence.— Whorton  t.  State,  151  S. 
W.  300. 

{  785  (Mo.)  It  was  not  error  to  refuse  a  re- 
quested instruction  that  the  fact  that  prosecu- 
trix, on  a  prosecution  for  abortion,  was  impli- 
cated, might  be  taken  into  consideration  in  de- 
termining creaibility  ;  the  instruction  not  being 
a  legal  proposition,  but  merely  a  comment  on 
the  evidence.— State  v.  Stapp,  151  S.  W.  971. 

1 785  (Tex.Cr.App.)  Evidence  which  merely 
laid  a  predicate  for  the  impeachment  of  cer- 
tain witnesses  held  insufficient  to  require  an  in- 
struction that  It  could  be  considered  only  for 
impeachment.— Pugh  v.  State,  151  S.  W.  546. 

( 789  (Tex.Cr.App.)  In  a  prosecution  for 
slander,  defendant  held  entitled  to  an  instruc- 
tion that,  before  he  could  be  convicted,  the 
jury  must  find  beyond  a  reasonable  doubt  that 
the  statementa  were  false,  and  were  malicious- 
ly and  wantonly  made.— Elder  v.  State,  161  S. 
W.  1052. 

{79?  (Tex.Cr.App.)  Where  the  evidence  show- 
ed  that  two  persons  participated  in  the  offense, 
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a  charge  on  the  law  of  principals  was  applica- 
ble.—Coggins  V.  State,  151  S.  W.  311. 

f  792  (Tex.Cr.App.)  In  a  prosecution  for  bur- 
glary, evidence  held  to  authorize  an  instruction 
on  principals.— Wallier  v.  State,  151  S.  W.  822. 

1 800  (Tez.Cr.App.)  An  inEtruction  on  insan- 
ity in  a  prosecution  for  homicide  was  not  ob- 
jectionable for  failure  to  define  the  words  "lu- 
cid interval." — Montgomery  v.  State,  151  S.  W, 
813. 

{806  (Tex.Cr.App.)  The  law  as  to  insanity 
harin^  been  fully  charged  in  a  prosecution  for 
homicide,  the  court  was  not  bound  to  qualify 
paragraphs  dealing  with  murder  in  the  first 
and  second  degrees  by  referring  to  the  charge 
on  insanity. — Montgomery  t.  State,  161  S,  W. 
813. 

{814  <Ky.)  The  court  should  not  give  an  in- 
struction on  a  theory  of  the  case  that  is  with- 
out evidence  to  sustain  it — Gamble  v.  Common- 
wealth, 151  S.  W.  924. 

{814  (Tex.Cr.App.)  Instruction  on  a  trial  for 
manslaughter  as  to  what  would  constitute  ade- 
quate cause  heid  improper,  because  inapplicable 
to  the  evidence. — Edwards  v.  State,  151  S.  W. 
294. 

{814  (Tez.Cr.App.)  An  instruction,  not  call- 
ed for  by  the  evidence,  was  properly  refused.— 
Davis  V.  State,  151  S.  W.  313. 

(814  (Tez.Cr.App.)  Instruction  in  a  prosecu- 
tion for  a  gift  of  intoxicating  liquors  on  elec- 
tion day  held  not  erroneous  for  failure  to  state 
tlie  purpose  of  the  election,  where  the  informa- 
tion stated  the  purpose,  and  the  evidence  did 
not  put  in  issue  its  legality.— Walker  v.  State, 
161  8.  W.  3ia 

{814  (Tex.O.App.)  Where  the  evidence  clear- 
ly showed  nighttime  burglary,  and  the  court 
instructed  to  acquit  if  it  was  a  nighttime  bur- 
glary, the  submission  of  the  issue  of  nighttime 
burglary  alone  was  not  error,  though  daytime 
burglary  was  also  charged  in  the  indictment. — 
Shaffer  v.  State,  151  S.  W.  1061. 

?822  (Tex.Cr.App.)  It  is  not  necessary  that 
the  law  be  embodied  in  a  single  paragraph 
in  the  charge;  but  all  objections  to  separate 
paragraphs  are  to  be  considered  with  refer- 
ence to  the  charge  as  a  whole.— Pinaon  y.  State, 
151  S.  W.  556. 

{ 823  (Ky.)  Error  in  an  instruction  defining 
murder  and  aiding  and  abetting,  arising  from 
the  failure  to  give  defendant  actually  firing  the 
fatal  shot  the  benefit  of  the  plea  of  self-defense, 
is  cured  by  an  instruction  defining  the  right  of 
self-defense  and  giving  each  of  the  defendants 
the  full  benefit  thereof. — Gross  y.  Common- 
wealth, 151  S.  W.  36. 

(H)  Revneata   for    laatrnctloaa. 

{824  (Tez.Cr.App.)  The  words  "mitigate,  ex- 
cuse, or  justify,"  used  in  a  charge  defining  mur- 
der of  the  second  degree,  liave  a  well-understood 
meaning,  and,  in  the  absence  of  a  request,  it 
was  not  necessary  for  the  court  to  define  them. 
—Kelly  V.  State,  151  a  W.  304. 

{824  (Tez.Cr.App.)  In  a  prosecution  for  bur- 
glary, an  instruction  on  the  issue  of  whether 
defendant  was  under  arrest  at  the  time  he  made 
explanations  as  to  his  possession  of  the  alleged 
stolen  property  held  unnecessary ;  no  special 
charge  having  been  requested. — Coggins  v.  State, 
151  S.  W.  311. 

{824  (Tez.Cr.App.)  In  a  prosecution  for 
homicide,  the  court,  m  the  absence  of  a  request, 
was  not  bound  to  limit  the  purpose  and  effect 
of  certain  evidence  introduced  by  defendant  on 
the  issue  of  insanity.— Montgomery  v.  State, 
151  S.  W.  813. 

(824  (Tez.Cr.App.)  Failure  of  the  court  to 
define  the  words  "carnal  knowledge"  and  "car- 
nally know,"  as  used  in  an  instruction  in  an 
incest  case,  held  not  error,  in  the  absence  of  a 
request  therefor.- Drake  T.  State,  151  S.  W. 
315. 


(829  (Tei.Cr.App.)  Instruction  that.  If  de- 
ceased attacked  accused  with  a  weapon  calcu- 
lated to  produce  murder,  maiming,  etc,  it 
would  lie  presumed  that  he  intended  to  mur- 
der accnsed,  held  not  covered  by  an  instruction 
that,  if  accused  believed  his  lue  was  in  dan- 
ger, the  jury  should  acquit;  there  being  a  legal 
presumption,  under  White's  Ann.  Pen.  Code 
1911,  art.  676,  that  his  life  was  in  danger. — 
Edwards  v.  State,   151  S.  W.  294. 

I  829  (Tex.Cr.App.)  Charges  fully  covered  by 
the  main  charge  are  property  rerased. — ^Wtaor- 
ton  V.  State,  151  S.  W.  300. 

(829  (Tex.Cr.App.)  It  is  not  error  to  re- 
fuse requested  charges,  the  substance  of  which 
is  covered  by  instructions  given. — Pugh  v.  State, 
151  S.  W.  546. 

§  829  (Tex.Cr.App.)  Where,  In  a  prosecution 
for  being  an  accomplice  to  arson,  a  court  charg- 
ed generally  on  corroborative  testimony,  a  re- 
fusal to  instruct  that  the  testimony  of  the 
principal  must  be  corroborated  on  the  point  as- 
to  his  hiring  by  the  defendant  held  improper. — 
Baggett  V.  SUte,  151  S.  W.  560. 

§829  (Tex.Cr.App.)  The  refusal  of  instruc- 
tions was  not  erroneous  where  the  court  charg- 
ed in  practically  the  same  language,  or  suffi- 
ciently presented  the  issue  in  the  general  charge. 
—Washington  v.  State,  151  S.  W.  8ia 

( 830  (Mo.App.)  In  an  action  in  which  de- 
fendant's guilt  is  required  to  be  established 
beyond  a  reasonable  doubt,  the  court  must  ^ve 
a  proper  instruction  on  the  question  of  rea- 
sonable doubt  although  the  one  requested  is 
faulty. — Grant  City  v.  Simmons,  151  S.  W. 
187. 

(I)  Objections  to  iBatmotlona   or  Re(«a«l 
Tbereot,  and  Exceptions. 

{  844  (Tex.Cr.App.)  An  objection  to  a  part  of 
an  instruction,  failing  to  specifically  point  out 
a  defect,  is  insufficient. — Walker  v.  State,  151 
S.   W.  822. 

(K)  Verdict. 

(871  (Tex.Cr.App.)  The  verdict  need  not  be 
signed  by  the  foreman  or  any  others  of  the  ju- 
ry, even  in  a  felony  case. — Mackey  v.  State, 
151  S.  W.  802. 

Xm.   MOTIONS   FOB   ITEW   TKIAI. 
AND  nr  ABBEBT. 

(  942  (Tex.CrApp.)  A  new  trial  will  not  be 
granted  for  newly  discovered  evidence  which 
is  solely  impeaching  in  character.— Pinson  v. 
State,  151  S.  W.  556. 

§  945  (Tex.Cr.App.)  Discrepancy  between  the 
testimony  of  a  doctor  on  motion  for  new  trial 
and  his  testimony  at  an  incest  trial  held  not 
ground  for  a  new  trial,  where  the  first  tes- 
timony was  corroborated  by  other  evidence  and 
accused's  confession. — Drake  v.  State,  151  S. 
W.  315. 

( 949  (Tex.Cr.App.)  A  conviction  will  not  be 
set  aside  because  accused,  as  shown  by  his  ver- 
ification alone,  was  taken  by  surprise,  in  that 
his  attorneys  refused  to  go  into  the  case  at  the 
last  moment,  and  before  be  had  opportuni^  to 
employ  other  counsel.— Giles  v.  state,  161  S- 
W.  1043. 

1 954  (Tex.Cr.App.)  Objections,  in  a  motion 
for  a  new  trial,  to  paragraphs  of  the  charge 
are  unavailable,  where  they  do  not  point  ont 
the  specific  defect  objected  to. — Pinson  v.  State, 
161  S.  W.  656, 

(954  (Tex.Cr.App.)  Objections  to  the  charge, 
in  a  motion  for  new  trial,  which  do  not  set 
out  the  specific  error,  are  insufficient. — Gage 
v.  State,  161  S.  W.  666. 

(956  (Tex.Cr.App.)  A  motion  for  new  trial 
on  ihe  ground  that  a  witness  would  testify  as 
claimed  by  accused,  unsupported  by  affidavit 
of  accused  or  of  the  Witness,  or  of  any  excuse 
for  failure  to  have  him  so  testify  on  the  trial. 
held  properly  denied. — Bellew  T.  State,  151  S. 
W.  542, 
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1958  (Tex.Cr.App.)  A  new  trial  for  newljr 
discovered  evidence  was  properly  denied,  where 
the  affidavits  accompanying  it  indicated  a  lack 
of  diligence.— Pinson  v.  State,  151  S.  W.  556. 

1 970  (Tez.Cr.App.)  An  information  charg- 
ing a  gift  of  intoxicating  liquor  on  election 
day  was  not  ground  for  arrest  of  judgment, 
in  that  it  also  charged  that  defendant  inform- 
ed the  donee  of  the  whereabouts  of  the  liquor. 
—Walker  v.  State,  161  S.  W.  318. 

XV.  APPEAX.  AHD  ERBOB.  AHD 
OEBTIOKABI. 

<B)  Preseatstloa  and  Rcaerrsttan  ia  Low 
er  Covrt  of  Gronnds  of  Revteir. 

i  1028  CI^Cr.App.)  Where  a  motion  to 
quash  an  indictment  was  verbal,  and  not  ar- 
gued by  the  defendant's  attorney  and  the  coun- 
ty attorney  in  open  court,  and  ruled  on  by  the 
court  in  open  court,  no  question  of  its  insuffi- 
ciency is  presented  for  review. — Simpson  v. 
State,  161  8.  W.  303. 

I  1036  (Ark.^  Where  accused  neither  object- 
ed to  the  testimony  of  a  witness,  nor  moved 
tliat  it  be  excluded,  he  could  not  complain 
thereof  on  appeal,  though  the  court  erred  in 
ezcloding  the  evidence.— Wllkerson  v.  State, 
151  S.  W.  518. 

§  1037  (Tex.Cr.App.)  Statements  of  state's 
counsel  are  not  presented  for  review  in  the  ab- 
sence of  an  objection  at  the  time  or  a  request 
for  an  instruction  thereon. — Wagoner  v.  State, 
151  S.  W.  313. 

g  1050  (Tex.  Cr.  App.)  Under  Code  Or.  Proc. 
1911,  art  743,  an  exception  to  a  charge  in  a 
criminal  case  must  specifically  point  out  the 
error.— Byrd  v.  State,  151  S.  W.  106a 

I  1059  (Tex.Cr.App.)  Where  a  special  charge 
is  refused  and  accused  excepts  thereto,  taking 
a  bill  of  exceptions,  not  giving  any  reason  why 
it  should  have  been  given,  and  in  the  motion 
for  new  trial  merely  complains  of  the  refusal 
to  give  the  charge,  the  court  will  not  consider 
the  question.— Ward  ▼.  State,  161  S.  W.  1073. 

In  a  misdemeanor  case,  the  charge  of  the 
court  can  only  be  attacked  by  specially  except- 
ing to  any  omission  therein  at  the  time  of  the 
giving  of  the  Charge  and  requesting  a  written 
charge  covering  the  point,  and  specially  except- 
ing to  ita  refusal  assigning  the  reasons  there- 
for.—Id. 

i  1064  (Tex.Cr.App.)  A  motion  for  new  trial 
on  the  ground  that  the  court  erred  in  sustain- 
ing an  objection  to  evidence  and  in  refusing 
permission  to  accused's  attorney  to  state  the 
theory  on  which  the  evidence  was  admissible 
held  not  to  raise  the  question  that  court  erred 
in  refusing  to  permit  accused's  attorney  to  state 
at  the  time  what  he  expected  to  prove. — ^Kearse 
v.  State,  151  S.  W.  S27. 

(O)  FroeeedliiKB    for    Transfer   of   Ganse, 
and  Bflect  Thereof. 

{  1076  (Tex.Cr.App.)  Where  an  appeal  bond, 
copied  in  the  record,  is  not  in  compliance  with 
Code  Cr.  Proc.  1895,  arte.  903  and  904,  relating 
to  forms  thereof,  the  appeal  will  be  dismissed. — 
BUck  V.  State,  161  S.  W.  1063. 

(1081  (Tex.Cr.App.)  A  recitation,  at  the 
close  of  a  sentence,  that  as  defendant  had  given 
notice  of  appeal  the  judgment  would  be  sus- 
pended, was  not  a  sufficient  entry  of  notice  of 
appeal.— Raines  v.  State,  161  S.  W.  811. 

(D)  Record   and   Proceedings  Not   In  Rec- 
ord. 

f  1086  (Tex.Cr.App.)  Alleged  error  in  the  ad- 
mission of  evidence  cannot  be  considered,  where 
the  record  does  not  show  that  it  was  objected 
to  at  the  time  of  its  introduction,  or  that 
there  was  any  motion  made  to  exclude  it- 
Brock  V.  State,  151  S.  W.  801. 

f  1088  (Tex.Cr.App.)  The  bill  of  exceptions 
complaining  of  the  argument  of  the  state's  at- 


torney most  show  the  circumstances  under 
which  the  argument  was  made,  and  that  ac- 
cused requested  a  charge  directing  the  jury  to 
disregard  the  argument  and  the  refusal  of  the 
court  to  give  any  charge.— Ward  v.  State,  161 
S.  W.  1073. 

I  1090  (Tex.Cr.App.)  Where  the  record  con- 
tains no  bills  of  exception  to  the  admission  of 
testimony,  the  error  in  its  admission  cannot 
be  reviewed.— Coggins  v.  State,  151  S.  W.  311. 

t  1090  (Tex.Cr.App.)  Denial  of  a  motion  to 
strike  all  the  testimony  down  to  the  close  of 
the  state's  case  could  not  be  reviewed,  in  the 
absence  of  a  bill  of  exceptions. — Pugh  y.  State, 
161  S.  W.  646. 

I  1090  (Tex.CrJlpp.)  That  the  court  requir- 
ed accused  in  a  homicide  case  to  go  to  trial 
without  a  special  venire  could  not  be  review- 
ed, in  the  absence  of  a  bill  of  exceptions. — 
Pinson  y.  State,  151  S.  W.  566. 

11090  (Tex.Cr.App.)  Unless  defendants,  in  a 
misdemeanor  case,  take  a  bill  of  exceptions  to 
the  admission  of  evidence,  the  question  of  its 
admissibility  cannot  be  held  reversible. — ^Mack- 
ey  v.  State,  151  S.  W.  802. 

g  1090  (Tex.Cr.App.)  Where  no  bills  of  ex- 
ceptions are  reserved,  matters  complaining  of 
the  admission  of  certain  testimony  cannot  be 
considered.— Alexander  v.  State,  161  S.  W.  807. 

i  1090  (Tez.Cr.App.)  Grounds  of  a  motion 
for  new  trial  relating  to  the  admission  and  ex- 
clusion of  evidence  cannot  be  reviewed,  in  the 
absence  of  bills  of  exception.— Stone  y.  State, 
151  S.  W.  811. 

f  1090  (Tex.Cr.App.)  Where  there  is  neither 
a  statement  of  facts  nor  bill  of  exceptions  in 
the  record,  assignments  in  the  motion  for  new 
trial  are  not  reviewable. — Lodge  v.  State,  151 
S.  W.  812. 

f  1090  (Tex.Cr.App.)  The  denial  of  an  appli- 
cation for  a  continuance  will  not  be  reviewed 
in  the  absence  of  a  bill  of  exceptions,  especial- 
ly where  other  errors  necessitate  a  new  trial 
at  which  the  attendance  of  the  absent  witness 
may  be  obtained.— Washington  v.  State,  151  S. 

W.  8ia 

g  1090  <Tex.Cr.App.)  Where  there  is  neither 
statement  of  facts  nor  bills  of  exceptions  no 

Question  is  raised  on  appeal.— Oaston  v.  State, 
51  S.  W.  104a 

t  1090  (Tex.Cr.App.)  The  sufficiency  of  the 
evidence  to  support  a  conviction  cannot  be  re- 
viewed, where  the  record  contains  no  statement 
of  facto  or  bills  of  exception.— Gerron  v.  State, 
151  S.  W.  104a 

Rulings  on  the  admission  of  evidence  cannot 
be  reviewed,  where  the  bills  of  exception  there- 
to are  not  contained  in  the  record. — Id. 

f  1090  (Tex.Cr.App.)  Questions  raised  in  a 
motion  for  new  trial  cannot  be  considered, 
where  there  is  neither  statement  of  facts  nor 
bill  of  exceptions  in  the  record. — Corbin  y. 
State,  151  S.  W.  1061. 

g  1090  (Tex.Cr.App.)  Where  the  record  does 
not  contain  any  bills  of  exception,  failure  of  the 
court  to  charge  on  a  plea  of  temporary  insanity 
cannot  be  reviewed.^-eatherstone  v.  State,  151 
S.  W.  1056. 

Nor  can  the  exclusion  of  evidence  be  review- 
ed.— Id. 

1 1090  (Tex.Cr.App.)  The  refusal  of  a  contin- 
uance cannot  be  reviewed  where  there  is  no 
bill  of  exceptions  to  the  point — Ortiz  y.  State, 
151  S.  W.  1059. 

Error  in  the  admission  of  evidence  cannot  be 
considered  where  it  was  not  shown  by  a  bill 
of  exceptions. — Id. 

I  1091  (Tex.Cr.App.)  On  appeal  from  a  con- 
viction of  violating  the  intoxicating  liquor  laws, 
bills  of  exception  held  insufficient  to  require 
consideration.— Woods  v.  State,  151  S.  W.  296. 

A  bill  of  exceptions  reser\-ed  to  the  reading 
of  an  entry  in  a  stub  book  relating  to  liquor 
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license  held  not  to  show  error  because  not 
sbowinir  that  the  entry  was  introdaced  in  evi- 
dence.— Id. 

In  a  prosecution  for  sales  of  intoxicating  liq- 
uor on  Sunday,  a  bill  of  exceptions  complain- 
ing of  tbe  admission  of  testimony  by  a  witness 
that  lie  got  a  pint  of  whisky  for  a  sick  man, 
taken  by  itself,  shows  no  error. — Id. 

i  1091  (Tex.Cr.App.)  On  appeal  from  convic- 
tion for  unlawfully  carrying  a  pistol,  a  bill  of 
exceptions  held  not  to  sufficiently  state  the  status 
of  the  case  to  show  that  the  admission  of  ev- 
idence was  erroneous. — McCrary  v.  State,  151 
S.  W.  812. 

{1091  (Tex.Cr.App.)  Where  the  biU  of  ex- 
ceptions included  evidence,  some  of  which  was 
clearly  admissible,  and  none  of  which  was  clear- 
ly inadmissible,  it  was  too  general  for  consid- 
eration.—Ortiz  V.  State,  151  S.  W.  1056. 

Tbe  bill  of  exceptions  should  be  sufficiently 
full  as  to  disclose  the  error  and  prejudice  there- 
from and  to  overcome  the  legal  presumption  of 
the  correctness  of  the  trial  court's  rulings.— Id. 

I  1091  (Tex.Cr.App.)  Error  held  not  present- 
ed by  a  bill  complaining  of  witnesses'  violation 
of  rule  where  tbe  court  qualified  the  bill  by 
stating  that  the  witnesses  were  out  of  sight 
and  hearing  of  the  witness  on  the  stand. — 
Shaffer  v.  State,  151  S.  W.  1061. 

A  bill  showing  the  exclusion  of  questions 
whether  defendant  had  fights  when  he  was  a 
boy  did  not  show  error  where  it  did  not  state 
what  the  witness  would  have  testified. — ^Id. 

A  biU  complaining  of  the  exclusion  of  evi- 
dence presented  no  error  where  it  failed  to  give 
such  a  statement  of  the  case  or  questions  as 
to  show  that  defendant  was  injured  by  tbe  «x- 
dosion.— Id. 

I  1091  (Tex.Cr.App.)  A  bill  of  exceptions 
complaining  of  the  refusal  to  require  the  state 
to  indorse  on  the  indictment  the  names  of  its 
witnesses  does  not  present  error  where  the 
court  states  that  the  Indictment  contained  the 
indorsement  of  all  tbe  main  witnesses. — Byrd 
V.  State,  151  S.  W.  1068. 

I  1092  (Ko.App.)  Extension  of  time  to  file 
bin  of  exceptions  to  the  last  day  of  the  next 
term  held  to  give  defendant  until  the  last  day 
of  the  second  term  thereafter  where  the  first 
term  was  not  held  owing  to  tbe  absence  of  the 
judge.— Grant  City  v.  Simmons,  151  S.  W.  187. 

§  1092  (Tex.Cr.App.)  The  court's  ajiproval  of 
a  bill  of  exceptions  reciting  the  objection  is  not 
a  certificate  of  the  fact  on  which  the  objec- 
tion was  based,  but  merely  of  the  exception. — 
Woods  V.  State,  151  S.  W.  296. 

i  1092  (Tex.Gr.App.)  Where  defendant  pre- 
sented his  bill  of  exceptions,  which  tbe  court 
refused  to  sign  because  not  full  and  correct, 
and  defendant  did  not  have  his  bills  proved  by 
bystanders,  they  will  not  be  considered. — Kelly 
V.  State.  151  S.  W.  304. 

i  1092  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  744  (Rev.  Civ.  St.  1911,  art  2058 
et  seq.),  the  judge  may  prepare  a  bill  of 
exceptions  where  the  bill  presented  by  accused 
is  incorrect,  and,  where  tbe  bill  as  prepared  by 
the  judge  is  not  questioned,  the  court  on  ap- 
peal is  bound  thereby.— Kearse  v.  State,  151 
S.  W.  827. 

S  1093  (Tex.Cr.App.)  A  bill  of  exceptions 
stating  that  certain  testimony  was  "leading, 
too  general,  and  prejudicial,"  but  which  failed 
to  show  in  what  connection  the  evidence  was 
offered,  is  too  vague  to  present  a  question  for 
review.— Black  v.  State,  151  S.  W.  1053. 

I  1097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts,  a  question,  raised  by  mo- 
tion for  new  trial,  that  the  verdict  and  judg- 
ment were  contrary  to  tbe  law  and  evidence, 
cannot  be  reviewed. — Quentes  v.  State,  151  S. 
W,  301. 

f  1097  (Tex.Cr.App.)  Where  the  motion  for 
a  new  trial  raised  questions  which  could  only 
be  considered  in  connection  with  a  statement 


of  facts,  the  conviction  most  be  affirmed  in  its 
absence.— Sersion  t.  SUte,  151  S.  W.  541. 

i  1097  (Tex.Cr.App.)  Questions  presented  in 
the  motion  for  new  trial  are  not  reviewable, 
where  there  is  no  statement  of  facts  in  tbe 
record.— Kincaid  v.  State,  151  8.  W.  541. 

1 1097  (Tei.Cr.App.)  Where  there  is  no 
statement  of  facts  In  the  record,  the  refusal 
of  a  requested  charge  is  not  reviewable. — Wil- 
liams V.  State,  151  8.  W.  542. 

{  1097  (Tex.Cr.App.)  Where  the  record  on 
appeal  from  a  conviction  of  murder  in  the  first 
degree  contains  no  statement  of  facts,  the  re- 
fusal to  submit  a  lesser  degree  cannot  be  re- 
viewed on  appeal. — Morgan  v.  State,  161  S.  W. 
104a 

§  1097  (Tex.Cr.App.)  Questions  attempted  to 
be  raised  by  motion  for  new  trial  cannot  b« 
considered  without  a  statement  of  facts. — 
Chester  v.  State,  151  S.  W.  1051. 

I  1099  (Tex.Cr.App.)  Where  the  testimony 
relied  upon  as  a  ground  for  a  new  trial  was  not 
filed  until  after  adjournment  of  the  term,  Such 
ground  could  not  be  reviewed. — Drake  t.  State, 
151  S.  W.  315. 

gllOl  (Tex.  Cr.  App.)  Where  an  appellant 
was  deprived  of  a  statement  of  facta  witboat 
bis  fault,  a  reversal  is  warranted. — Lyster  ▼. 
State,  151  S.  W.  302. 

1 1 109  (Tex.Cr.App.)  An  appellant  who  ac- 
cepts a  bill  of  exceptions  as- qualified  is  bound 
by  its  qualification. — Coggins  v.  State,  151  S. 
W.  311. 

{1114  (Tex.Cr.App.)  The  court  on  appeal 
may  only  look  to  the  antbenticated  record  in  con- 
sidering the  case  on  appeal,  or  any  question 
raised  or  presented  therein. — Kearse  v.  States 
161  S.  W.  827. 

11114  (Tex.Cr.App.)  Where  the  record  on 
appeal  does  not  contain  tbe  testimony  or  bills 
of  exceptions,  the  questions  Whether  an  issue 
was  material  and  whether  accused  was  enti- 
tled to  have  the  jury  pass  on  certain  testimony 
will  not  be  considerea. — Gilea  t.  State,  161  & 
W.  1043. 

11120  (Tex.Cr.App.)  The  sustaining  of  ob- 
jections to  questions  propounded  is  not  re- 
viewable, where  the  answers  to  the  questions 
are  not  stated  in  the  record  and  the  record  does 
not  state  what  could  have  been  proven. — Big- 
liben  v.  State,  151  S.  W.  1044. 

§1120  (Tex.Cr.App.)  Where  the  record  on 
appeal  shows  questions  to  a  witness,  but  no 
answer,  it  presents  no  question  for  review. — 
Black  V.  State,  161  S.  W.  1053. 

{1120  (Tex.Cr.App.)  Where  the  record  does 
not  contain  the  evidence,  the  exclusion  of  evi- 
dence cannot  be  reviewed. — Featherstone  t. 
State,  151  S.  W.  1055. 

{  1 1 20  (Tex.Cr.App.)  Bill  held  not  to  show 
question  asked  of  witness  to  be  leading  and 
suggestive  where  the  witness'  answer  was  not 
given.— Shaffer  v.  State,  151  S.  W.  lOftL 

{1121  (Tex.Cr.App.)  Where  the  record  does 
not  contain  the  evidence,  its  sufficiency  to  sup- 
port a  conviction  cannot  be  reviewed.— Feath- 
erstone V.  State,  151  S.  W.  1055. 

{1122  (Tex.Cr.App.)  Where  the  record  does 
not  contain  the  evidence,  the  failure  of  the 
court  to  charge  on  a  plea  of  temporary  insan- 
ity cannot  be  reviewed. — Featherstone  v.  State, 
x51  S.  W.  1055. 

(B)  AsslKs»neBt  of  Brron  and  BrteCs. 

{  1129  (Tex.Cr.App.)  An  assignment  of  er^ 
ror,  on  the  ground  that  "the  court  erred  in  his 
charge  to  the  jury  in  defining  manslaughter," 
is  too  general  to  require  attention. — ^Alexander 
V.  State,  151  S.  W.  807. 

<F)  DlsmtssKl.    Hesrlav,    •>*    Rehaarlas. 

{1131  (Tex.Cr.App.)  Where  defendant,  aft- 
er appealing  from  a  convictioii  and  filing  tha 
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transcript,  escaped,  the  appeal  will  be  dlsmiBS- 
ed.— Tate  v.  State,  161  S.  W.  541. 

{1131  (Tex.Cr.App.)  An  appeal  dismissed  be- 
cause of  an  insufficient  recognizance  will  be 
reinstated  on  motion  on  the  filing  of  a  prop- 
er recognizance.— White  v.  State,  151  S.  W. 
826. 

t  1 131  (Tex.Cr.App.)  The  rules  of  the  Court 
of  Criminal  Appeals  require  that  a  request  to 
withdraw  accused's  appeal  must  be  signed  in 
person  and  sworn  to  by  accused. — Jennings  t. 
State,  151  S,  W.  1050. 

(G)  ReTidr. 

41137  (Ky.)  Accused  may  not  complain  of 
dence  brought  out  on  the  cross-examination 
of  a  state's  witness.— Oamble  t.  Commonwealth, 
151  S.  W.  924. 

§1144  (Tex.Cr.App.)  The  court  reviewing  the 
denial  of  a  continuance  for  absence  of  witness- 
es will,  in  the  absence  of  a  showing  to  the 
contrary,  presume  that  accused  was  arrested 
on  the  day  the  indictment  was  found  or  a  day 
or  two  thereafter,  and,  to  establish  diligence, 
he  must  show  that  he  procured  process  for  the 
witnesses  at  oilcc.  or  within  a  few  days. — 
Hogue  V.  State.  151  S.  W.  806. 

I  1144  (Tex.Cr.App.)  Where  there  was  no 
evidence  to  show  the  age  of  accused  charged 
with  aggravated  assault  on  a  female,  it  cannot 
be  presumed  that  he  was  over  the  age  of  21 
years.— White  v.  State,  151  S.  W.  826. 

I  1159  (Mo.)  While  it  is  the  province  of  the 
jury  to  weigh  the  testimony  and  determine  the 
facta,  when  the  question  of  the  sufficiency  of 
the  evidence  is  properly  presented,  an  appel- 
late court  must  determine  it.— State  v.  Don- 
nington,  151  S.  W.  975. 

f  1 159  (Tex.Cr.App.)  The  jury  are  the  ex- 
clusive judges  of  the  facts  proved,  and  of  the 
weight  of  the  testimony,  and  the  court  on 
appeal  may  only  determine  whether  there  is 
sufficient  evidence,  if  believed,  to  sustain  the 
verdict.— Kearse  v.  State,  151  S.  W.  827. 

8  1159  (Tex.Cr.App.)  Where  the  testimony 
is  unsatisfactory,  yet,  if  true,  would  with  the 
facts  support  the  verdict,  it  will  not  be  dis- 
turbed.—Black  V.  State,  151  S.  W.  1053. 

{1159  (Tex.Cr.App.)  The  jury  are  the  ex- 
clusive judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  of  their  testimony,  and 
the  court  on  appeal  will  consider  only  wheth- 
er the  evidence  is  sufficient  as  a  matter  of  law, 
if  believed,  to  sustain  a  conviction.— Hogue 
V.  State,  151  S.  W.  805. 

{  1 1 65  (Tex.Cr.App.)  An  erroneous  ruling 
which  actually  or  probably  led  to  a  higher  pun- 
ishment than  the  minimum  is  reversible  error. 
-Washington   v.    State,    151    S.    W.    818. 

{ll66>/2  (Tex.Cr.App.)  Denial  of  an  objec- 
tion to  jurors  summoned  in  a  prosecution  for 
perjury,  because  they  had  beard  remarlts  by 
the  court  concerning  perjury  and  sentencing  a 
person  previously  convicted  of  a  different  crime, 
held  not  error  in  the  absence  of  prejudice 
shown.— Craig  v.  State,  151  S.  W.  SOi. 

{  1 166"/2  (Tex.Cr.App.)  Where  accused  did 
sot  exhaust  his  peremptory  challenges,  he  was 
not  prejudiced  by  the  overruling  of  challenges 
of  certain  jurors  for  cause,  none  of  whom  serv- 
ed as  jurors.— Walker  v.  State,  151  S.  W.  822. 

{  1 1661/2  (Tex.Cr.App.)  The  refusal  to  aus- 
pend  the  trial  to  prepare,  sign  and  approve  a 
bill  of  exceptions  is  not  reversible  error,  where 
the  party  complaining  is  subsequently  given 
bis  bill  in  full.— Kearse  v.  State,  151  S.  W. 
827. 

{II66I/2  (Tex.Cr.App.)  Where  no  objection- 
able juror  served  in  the  case,  accused  could 
not  complain  of  rulings  on  challenges  to  jurors. 
— nyrd  v.  State,  lol  S.  W.  1068. 


1 1168  (Tex. Cr.App.)  Where  a  witness  who 
was  Improperly  permitted  to  testify  was  unable 
to  answer  the  question  propounded,  the  error 
was  harmless.— Woods  v.  State,  151  S.  W.  296. 

{  1 1 69  (Mo.)  In  a  prosecution  for  false  pre- 
tenses, a  prosecutor's  reference  to  and  evidence 
of  another  fraudulent  transaction  involving  de- 
fendant held  prejudicial,  though  the  court  aft- 
erward withdrew  such  testimony. — State  v. 
Lovan,  151  S.  W.  141. 

{1169  (Tex.Cr.App.)  In  a  prosecution  for  il- 
legal sales  of  intoxicating  liquors,  where  ac- 
cused's own  witness  stated  that  he  owned  the 
saloon,  the  improper  allowance  of  evidence 
showing  that  he  was  engaged  in  the  saloon 
business  was  harmless. — Woods  v.  State^  151 
S.  W.  296. 

I  1 169  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  error,  if  any,  in  permitting  evidence 
that  defendant  was  20  years  of  age,  and  that 
his  companion  was  only  18,  was  harmless, 
where  the  jnry  assessed  the  minimum  punish- 
ment.—Whorton  V.  State,  161  S.  W.  3()D. 

{1169  (Tex.Cr.App.)  Error  in  permitting  a 
witness  to  testify  to  defendant's  habits,  held 
harmless,  where  the  jury  fixed  the  minimum 
punishment.— Davis  v.  State,  151  S.  W.  313. 

{1169  (Tex.Cr.App.)  Admission,  in  trial  for 
bribing  a  witness  to  leave,  of  details  of  crimes 
to  which  the  witness  could  testify  but  with 
which  it  was  not  claimed  defendant  had  any 
connection,  htid  prejudicial.— Harrison  v.  State, 
151  S.  W.  552. 

{1169  (Tex.Cr.App.)  The  error,  if  any,  in 
permitting  the  state  on  a  trial  for  statutory 
rape  to  prove  that  the  mother  of  prosecutrix 
was  dead  at  the  time  of  the  alleged  offense, 
held  not  prejudicial,  in  the  absence  of  any  im- 
proper use  of  the  testimony.— Kearse  v.  State, 
151  S.  W.  827. 

{  1 169  (Tez.Cr.App.)  The  age  of  a  state's 
witness  is  immaterial,  and  the  mere  fact  that 
a  witness  is  permitted  to  state  his  age  pre- 
sents no  error.— Byrd  v.  State,  151  S.  W.  1068. 

{1170  (Tex.Cr.App.)  Error  in  excluding  on 
a  trial  for  statutory  rape  evidence  of  the  bad 
reputation  of  prosecutrix  for  virtue  and  chasti- 
ty is  harmless,  where  it  is  conceded  that  she 
was  a  lewd  woman  at  the  time  of  the  alleged 
offense.— Kearse  v.  Sute,  151  S.  W.  827. 

{  1 170  (Tex.Cr.App.)  It  was  not  error  to  sus- 
tain objection  to  question  as  to  defendant's 
general  character,  conduct,  and  acts  during  his 
lifetime,  where  the  same  witness  had  testi- 
fied that  bis  reputation  as  a  peaceable,  quiet, 
and  law-abiding  citizen  was  good. — Shaffer  v. 
State,  151  S.  W.  1061. 

Where  the  defense  was  insanity,  it  was  not 
reversible  error  to  refuse  to  permit  a  witness 
who  had  testified  to  defendant's  appearance 
after  the  offense  to  state  whether  he  looked 
like  an  insane  man. — Id. 

{1 1701/2  (Tex.Cr.App.)  A  Mil  of  exceptions 
complaining  of  the  allowance  of  a  question 
whether  the  witness  remembered  when  the 
grand  jury  was  summoned  and  how  long  be- 
fore this  it  was  that  accused's  saloon  was  open 
shows  no  error,  where  it  appears  that  his  an- 
swer was  in  the  negative. — Woods  v.  State,  151 
S.  W.  296. 

{1172  (Mo.)  Erroneous  submission  of  issue 
held  prejudicial,  where  evidence  to  support  an- 
other issue  made  it  probable  that  the  convic- 
tion was  on  the  first  issue.— State  v.  Stapp,  151 
S.  W.  971. 

{1172  (Tex.Cr.App.)  On  atrial  for  carrying 
a  concealed  weapon,  the  error  in  a  charge  held 
not  prejudicial,  in  view  of  the  evidence  and 
other  instructions,  where  no  other  verdict  than 
that  of  guilty  could  have  been  rendered. — Car- 
penter V.  State,  151  S.  W.  539. 

{1172  (Tex.Cr.App.)  Instruction  on  a  pros- 
ecution for  unlawfully  carrying  a  pistol  did  not 
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prejudice  accused,  though  the  court  used  the 
word  "have,"  instead  of  "carry." — McCrary  v. 
State,  151  S.  W.  812. 

I  1 172  (Tex.Cr.App.)  An  erroneous  charge 
which  actually  or  probably  led  to  a  higher  pun- 
ishment than  the  minimum  is  reversible  error. 
—Washington  v.  State,  151  ,S.  W.  818. 

§  M  72  (Tex.Cr.App.)  An  instruction  errone- 
ously permitting  the  jury  to  consider  the  tes- 
timony of  a  witness  before  the  ^rand  jury  to 
impeach  a  witness  for  the  state  impeached  by 
such  character  of  testimony  was  in  accused's 
favor,  and  he  could  not  complain  thereof. — 
Kearse  v.  State,  151  S.  W.  827. 

§1173  (Ky.)  Under  Cr.  Code  Prac.  f  239, 
which  provides  that  If  there  be  a  reasonable 
doubt  of  the  degree  of  the  offense  committed 
defendant  shall  only  be  convicted  of  the  lower 
degree,  the  failure  to  so  instruct,  when  the  evi- 
dence is  calculated  to  raise  such  a  reasonable 
doubt,  is  reversible  error. — Breeden  v.  Com- 
monwealth, 151  S.  W.  407. 

S  1 173  (Ky.)  Accused,  convicted  of  assault  on 
a  female  under  the  age  of  14  years  and  sen- 
tenced to  the  penitentiary  from  10  to  20  years, 
held  not  entitled  to  complain  of  the  refusal  of 
an  instruction  submitting  a  lesser  olTense,  and 
authorizing  on  his  conviction  thereof  a  peni- 
tentiary sentence. — Gamble  v.  Commonwealth, 
151  S.  W.  924. 

J  1 173  (Tex.Cr.App.)  Failure  to  charge  on 
an  issue  raised  by  the  testimony  introduced  b^ 
'  the  state  held  harmless,  where  the  entire  evi- 
dence showed  the  guilt  of  accused. — Coggins  v. 
State,  151  S.  W.  311. 

CROSS-EXAMINATION. 

See  Witnesses,  if  277,  344,  892,  406. 

CROSSINGS. 

See  Railroads,  {{  312-350. 

CURTESY. 

See  Adverse  Possession,  i  62. 

i  I  (Mo.)  Rev.  St  1909,  S  350,  gives  the  bus- 
band  an  estate  in  the  nature  of  dower,  and 
does  not  make  him  his  wife's  "heir." — Waddle 
V.  Frazier,  151  ».  W.  87. 

CUSTODIA  LEGIS. 

See  Garnishment,  {  58. 

CUSTODY. 

See  Divorce,  {§  300,  303. 

CUSTOMS  AND  USAGES. 

See  Intoxicating  I/iquors,  i  235;  Master  and 
Servant,  i  278. 

DAMAGES. 

See  Animals,  {  51;  Appeal  and  Error,  §j|  216, 
266;  Assault  and  Battery,  ||  34,  3&40,  42; 
Carriers,  SI  229,  319,  382;  Death,  §S  93,  99; 
Dower,  |  105;  Eminent  Domain,  §§  124,  134; 
Evidence,  §  113;  False  Imprisonment,  J  36; 
Injunction,  §  187;  Insurance,  $  602;  Land- 
lord and  Tenant,  §  274:  Mines  and  Minerals, 
$  51;  New  Trial,  i  162;  Railroads,  §  349; 
Sales,  g  418;  Sheriffs  and  Constables,  §  139; 
Telegraphs  and  Telephones,  {{  70,  71;  Ven- 
ue, {  5. 

n.  MOBnNAIi  DAMAGES. 

S  9  (Mo.App.)  The  breach  of  a  contract  gives 
an  absolute  right  to  at  least  nominal  damages; 
and  hence  an  instruction  that,  unless  defend- 
ant's breach  caused  plaintiff  substantial  dam- 
age, the  jury  should  find  for  defendant,  was 
erroneous.— Tracy  v.  Buchanan,  151  S.  W.  747. 


m.  ORomros  axd  sitbjeots  of 

COMPENSATOBT  DAMAGES. 

(A)  Direct     or     Remote,     Contlnarent.     or 
Prospective  Conaeanenoea  or  lionaea. 

i  40  (Ark.)  A  party  agreeing  to  perform  work 
for  another  and  prevented  from  so  doing  by 
the  other  may  recover  the  profits  wliich  he  rea- 
sonably would  have  made  if  permitted  to  carry 
ont  the  contract. — ^Alf  Bennett  Irumber  Co.  v. 
Walnut  Lake  Cypress  Co.,  151  S.  W.  275. 

(B)  AararraTatloB,    Hltiar«tlon.  and   Redne- 

tion  of  Itomm. 

i  62  (Mo.App.)  In  an  action  for  breach  of  a 
contract  to  float  logs,  where  the  defendant  mis- 
led the  plaintiff  as  to  his  intention  to  perform, 
telling  him  that  the  water  was  not  yet  high 
enough,  until  the  logs  rotted,  plaintiff's  dam- 
ages cannot  be  diminished  for  his  failure  to 
float  the  logs  himself. — Ctonan  v.  Stutsman, 
151  S.  W.  166. 

I  62  (Tex.Civ.App.)  The  owner  through  whose 
land  a  railroad  company  maintains  tracks  need 
not  minimize  the  damages  caused  by  trespass- 
ing animals  by  fixing  cattle  guards  and  the 
company's  right  of  way  fence. — St.  liouis 
Southwestern  Ry.  Co.  of  Texas  v.  Lee,  151  S. 
W.  331. 

IV.  I.IQTJIDATED  DAMAGES   AlTD 
PEXTAIiTIES. 

f  80  (Mo.App.)  Provision  in  a  one-year  em- 
ployment contract  for  personal  services,  that 
the  employ^  should  forfeit  ^50  for  breach  of 
same,  held  a  provision  for  liquidated  damages, 
and  not  for  a  penalty. — Myers-Goldberg  Neck- 
wear Co.  V.  Grossman,  161  S.  W.  163. 

VI.  MEASTTKE   OF  DAMAGES. 
(B)  Injuries    to   Propertr* 

i  105  (Kf.)  The  fair  "market  price"  of  an 
article  is  the  nsual  standard  for  meaauring  its 

value;  it  being  worth  what  It  may  be  reason- 
ably sold  for. — Burke  Hollow  Coal  Co.  y.  liaw- 
son,  151  S.  W.  657. 

(O  Breacb  of  Contract. 

{  123  (Ark.)  Where  work  has  been  done  sub- 
stantially In  compliance  with  the  contract,  or 
where  there  has  been  an  acceptance  of  the 
work  by  the  contractee,  a  contractor  may,  not- 
withstanding defects  therein,  recover  the  con- 
tract price,  less  the  cost  of  correcting  such  de- 
fects.—Thomas  V.  Jackeon,  151  S.  W.  5:;i. 

Vn.  rHADEQ'UATE  AHD   EXCESSIVE 
DAMAGES. 

I  132  (Ark.)  A  verdict  of  $1,500  for  injury 
to  the  ankle  of  a  log  scaler  w^as  not  excessive; 
he  having  been  confined  to  his  room  a  month, 
and  at  the  trial,  four  months  later,  testifying 
his  ankle  was  still  stiff,  and  that  he  suffered 
great  pains;  and  there  being  evidence  that  the 
injury  was  permanent. — Oak  Leaf  Mill  Co.  v. 
Littleton,  151  S.  W.  262, 

1,132  (Ark.)  Verdict  for  $25,000  for  injury 
to  fireman,  necessitating  amputation  of  one  leg 
and  resulting  in  a  broken  shoulder  and  perma- 
nently incapacitating  him  for  his  vocation,  htld 
not  excessive. — St.  Louis,  I.  M,  &  S.  R.  Co.  v. 
Brogan,  151  8.  W.  699. 

S  132  (Ky.)  A  verdict  for  $5,500  for  injuries 
to  a  man's  head,  hand,  and  leg  held  not  ex- 
cessive.— Chesapeake  &  O.  Ry.  Co.  v.  Meyers, 
151  S.  W.  19. 

f  132  (Ky.)  Verdict  of  f 5,000  for  personal 
injuries  held  not  so  excessive  as  to  show  pas- 
sion or  prejudice.— Louisville  &  N.  R.  Co.  v. 
Goodwin,  151  S.  W.  376. 

I  132  (Ky.)  Where  a  female  passenger  was 
Injured  by  the  jar  in  the  sudden  stopping  of  a 
train,  an  award  of  $7,500  is  excessive:  it  ap- 
pearing that  her  present  condition  might  be 
caused  by  previous  derangements.— Chicago.  St. 
U  &  N.  O.  R.  Co.  v.  RoweU,  151  S.  W.  »5a 
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I  132  (Tex.Civ.App.)  Ten  thousand  dollars  is 
not  excessive  recovery  for  the  crushing  of  a 
foot  of  a  child  five  years  and  eight  months  old, 
which  necessitated  amputation  about  halfway 
between  the  foot  and  the  knee.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Wininger,  151  S.  W.  586. 

i  132  (Tox.Civ.App.)  In  an  action  for  injn- 
ries  resulting  in  the  loss  of  plaintifTs  left 
hand,  a  verdict  allowing  him  $8,000  held  not 
excessive. — Continental  Oil  &  Cotton  Co.  v. 
Gilliam,  151  S.  W.  890. 

g  132  (Tex.Civ.App.)  Seven  thousand  five  hun- 
dred dollars  Is  not  excessive  recovery  for  inju- 
ries to  a  logging  employ^  in  derailment  of  a 
logging  train,  where  he  became  insane  as  a 
result— Knox  v.  Robbins,  151  S.  W.  1134. 

VHX.  rUBADUIQ,  SVIBEHCE,  AHD 

ASSESSMEHT. 

(A)  Pleadlnar. 

!  198  (Mo.App.)  A  petition  in  an  action  for 
personal  injuries  held  to  charge  internal  in- 
jury other  uan  to  the  nervous  system,  so  that 
proof  thereof  is  admissible. — Haywood  v.  Kuhn, 
151  S.  W.  204. 

§  159  (Tex.Civ.App.)  A  prayer  for  damages 
for  the  operation  of  a  slaughterhouse,  etc.,  for 
two  years  next  preceding  the  filing  of  the  peti- 
tion would  not  warrant  a  recovery  of  damages 
to  the  time  of  trial. — ^Nations  v.  Harris,  151  S. 
W.  334. 

,  (B)  Bvldence. 

S  163  (Ark.)  The  party  suing  to  recover  prof- 
its lost  through  defendant's  breach  of  a  con- 
tract has  the  burden  of  provins  the  amount  of 
its  damages  therefrom. — Alf  Bennett  Lumber' 
Co.  V.  Walnut  Lake  Qfviess  Co.,  151  S.  W. 
275. 

{  163  (Mo.App.)  One  who  proves  damage,  but 
does  not  give  any  evidence  to  prove  the  amount 
thereof,  can  recover  only  nominal  damages. — 
Cronan  v.  Stutsman,  151  S.  W.  166. 

$181  (Ky.)  Defendant  could  be  examined  as 
to  his  financial  condition,  where,  under  the 
pleadings,  punitive  damages  might  be  given, 
even  though  the  court  instructed  that  no  puni- 
tive damages  were  authorized. — Shields'  Adm'rs 
V.  Rowland,  151  S.  W.  408. 

§  187  (Ark.)  Where  there  was  evidence  of 
plaintiff's  age,  good  health,  and  occupation, 
the  jury  could  estimate  his  life  expectation, 
though  no  mortuary  tables  were  in  evidence. — . 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Brogan,  151 
S.  W.  6»9. 

I  189  (Mo.App.)  In  an  action  for  breach  of 
a  contract  to  float  logs,  evidence  held  to  war- 
rant a  finding  that  plaintiff  bad  no  notice  of 
defendant's  abandonment  of  the  contract,  so 
that  he  was  not  called  upon  to  perform  to 
lighten  the  damages.— Cronan  t.  Stutsman,  161 

s.  w.  ice. 

(O  Proceedlnera  for  ABBesBmeiit. 

$210  (Ark.)  An  instruction  authorizing  the 
^ury  to  find  such  sum  as  "in  your  opinion  and 
judgment  will  compensate  him,"  is  erroneous  in 
not  limiting  their  judgment  and  opinion  to  the 
evidence. — St.  Louis,  I.  M.  &  S.  Ky.  Co.  v. 
Steed,  151  S.  W.  257. 

$216  (Ark.)  Instruction  that  the  jury,  in 
arriving  at  plaintiff's  damages,  could  consider 
his  expense,  held  not  erroneous,  where  the  evi- 
dence definitely  limited  such  expense  to  a  cer- 
tain sum.— St.  Ix)uis,  I.  M.  &  S.  R.  Co.  v.  Bro- 
gan, 151  S.  W.  699. 

$216  (Mo.App.)  An  instruction,  in  an  action 
for  personal  injuries,  held  to  correctly  define 
the  mt-asure  of  damages. — Haywood  v.  Kuhn, 
151  S.  W.  204. 

$216  (Mo.App.)  An  instruction,  in  an  action 
for  personal  injuries,  on  the  measure  of  dam- 
ages is  not  erroneous  because  it  states  the 
maximum  damages  the  jury  may  asesss  if  find- 


ing a  verdict  for  plaintiff.— Madden  t.  Missouri 
Pac.  Ry.  Co.,  151  S.  W.  489. 

$216  (Tex.Civ.App.)  In  an  action  for  th^ 
Ioas_  of  a  foot  a  charge  on  loss  of  earning  ca- 
pacity held  proper  where  the  child  injured  was 
sound,  healthy,  and  well  developed,  though 
there  was  no  specific  evidence  thereon. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Wininger,  151  S.  W. 
586. 

In  an  action  for  injuries  to  a,  child,  necessi- 
tating the  amputating  of  her  foot,  received 
while  crossing  railway  tracks,  an  instruction 
on  an  issue  of  physical  and  mental  suffering 
held  warranted. — Id. 

8  216  (Tex.Civ.App.)  In  an  action  for  Inju- 
ries to  a  servant,  an  instruction  on  the  meas- 
ure of  damages  held  not  erroneous  as  authoriz- 
ing the  jury  to  calculate  the  amount  plaintiff 
would  lose  annually  for  life,  and  to  allow  him 
in  such  sura.— Continental  Oil  &  Cotton  Co.  v. 
Gilliam,  151  S.  W.  890. 

$  216  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, an  instruction  held  not  erroneous  as  au- 
thorizing double  damages.— Elnox  t.  Robbins, 
151  S.  W.  1134. 

(D)  Compatatlon  mnd  Amount,  Double  and 
Treble  DumaKea,  and  Remiaslon. 

$  228  (Ky.)  In  an  action  for  damages  for  per- 
sonal injuries,  the  court  on  motion  of  plaintiff 
held  authorized  to  remit  an  item  of  damages 
awarded.— Chesapeake  &  O.  Ry.  Co.  v.  Meyers, 
151  S.  W.  19. 

$  228  (Tex.CSv.App.)  Errors  in  instructions 
as  to  damages  are  cured  by  a  remittitur  of  the 
entire  amount  of  damages. — Nations  v.  Harris. 
151  8.  W.  334. 

DEATH. 

See  Abatement  and  Revival,  $  69;  Appeal  and 
Error,  $  1109;  Evidence,  $  314;  Mtecutors 
and  Administrators,  S  87 ;  Landlord  and  Ten- 
ant, $  79;  Master  and  Servant,  8$  278,  279, 
286,  291,  295;  Municipal  Corporations,  K 
803,  816;  Negligence,  |  122;  Pleading,  $  433; 
Railroads,  $  398;  Trial,  $  252. 

I.  EVIOEMCE  OF  DEATH  AND  OF 
SXTRVTVORSHIP. 

$4  (Tex.Civ.App.)  In  an  action  to  recover 
land  which  plaintiff  claimed  b^  devise,  where 
there  was  testimony  that  the  witness  knew  the 
testator  in  1862  and  understood  that  he  died 
during  the  war,  such  being  the  report,  the  word 
"war'  must  be  understood  as  the  war  between 
the  states,  and  "report"  as  meaning  common 
rumor.— McDoel  v.  Jordan,  151  S.  W.  1178. 

n.  AOTIOXS  FOB  OATTSINO  DEATH. 
(A)  RtKht  of  Action  and  Dettenaea, 

$  14  (Mo.App.)  The  cause  of  action  accru- 
ing to  the  wife  for  the  husband's  death  while 
in  defendant's  employment  must  be  grounded 
on  defendant's  negligence  in  performing  or 
omitting  some  duty  it  owed  to  decedent. — 
Goode  v.  Central  Coal  &  Coke  Co.,  151  S.  W. 
508. 

§  14  (Tex.Civ.App.)  An  action  against  an 
employer  for  the  death  of  an  employe,  caused 
by  the  negligence  of  a  coemploy*,  not  occupying 
the  position  of  a  vice  principal,  is  not  maintain- 
able under  Sayles'  Ann.  Civ.  St.  1897,  art.  3017. 
subd.  2,  authorizing  an  action  for  death  caused 
by  the  negligence  of  another. — Bledsoe  v.  Thomp- 
son Bros.  Lumber  Co.,  151  S.  W.  010. 

$31  (Ky.)  Under  Const  $  241,  vesting  an 
action  for  death  in  the  personal  representative, 
the  distributees  have  no  authority  to  contract 
with  an  attorney  in  relation  thereto. — Slusher 
V.  Weller,  151  S.  W.  684. 

$31  (Tex.Civ.App.)  Where  plaintiff's  father 
rendered  pecuniary  assistance  to  plaintiff's 
family,  and  it  is  reasonably  probable  that  he 
would  have   continued  to  do   so,    plaintiff   may 
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recover  for  hU  father's  wronsful  death. — ^Free- 
man T.  Morales.  151  S.  W.  644. 

(B)  JnrlsdlottOB.  Tenne,  and  Umltatlona. 

§35  (Mo.App.)  No  action  for  wrongful  death 
occurring  in  a  foreign  state  can  be  maintained 
in  the  domestic  forum,  unless  the  action  is  al- 
lowed by  the  laws  of  the  foreign  state. — Shel- 
ton  V.  Metropolitan  St.  Ry.  Co.,  151  S.  W.  493. 

(D)   Plemdlns    and    BTidenoe. 

1 52  (Tex.Civ.App.)  An  allegation  that  de- 
cedent would  have  continued  to  render  pecu- 
niary aid  to  plaintiff  was  not  objectionable  as 
alleging  remote,  argumentative,  and  specula- 
tive damages. — Freeman  v.  Morales,  151  S. 
W.  644. 

Where  the  petition,  after  alleging  that  plain- 
tiff's decedent  earned  a  certain  amount,  of 
which  plaintiff  received  a  large  part,  also  al- 
leged that  plaintiff  was  damaged  in  a  certain 
total  sum,  an  objection  to  the  former  allega- 
tion as  too  uncertain  waa  properly  overruled. 
— Id. 

1 72  (Ark.)  In  an  action  for  negligent  death 
of  an  infant,  brought  for  the  benefit  of  his  par- 
ents, evidence  of  the  father's  deafness  and  in- 
ability to  obtain  work  was  admissible,  'to 
show  why  the  father  was  unemployed  and  need- 
ed his  son's  assistance. — St.  Louis,  L  M.  &  S. 
Ry.  Co.  v.  Jacks,  151  S.  W.  706. 

1 76  (Ky.)  Kvidence  Tield  not  to  show  that 
polluted  water  from  defendant's  distillery  caus- 
ed intestate's  death. — ^Thomas'  Adm'r  v.  Emi- 
nence Distilling  Co.,  151  S.  W.  47. 

It  must  appear,  beyond  a  mere  possibility  or 
a  bare  probability,  that  the  alleged  negligence 
caused  decedent's  death  in  order  to  recover. — Id. 

(K)  Damasc't  Forfeitare,  or  Fine. 

{93  (Mo.App.)  Rev.  St.  1009,  $  5427,  au- 
thorizing a  consideration  of  mitigating  or  ag- 
gravating circumstances  in  awarding  damages 
in  death  actions,  does  not  authorize  the  award 
of  punitive  damages,  unless  there  is  wanton- 
ness or  recklessness. — Goode  v.  Central  Coel 
&  Coke  Co.,  151  S.  W.  508. 

1 99  (Ark.)  A  verdict  for  $5,000  for  the 
death  of  a  boy  16  years  old  held  not  exces- 
sive.—St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Jacks, 
151  S.  W.  706. 

I  99  (Mo.)  An  award  of  $10,000  damages  A  efd 
not  excessive  for  death  of  a  section  hand  earn- 
ing $1.25  a  day,  in  absence  of  showing  by  de- 
fendant that  such  earning  capacity  would  not 
have  increased. — Ilonea  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  151  S.  W.  110. 

(F)  Trial.  Jadarmeat,  aad  RCTlevr. 

I  103  (Tex.Civ.App.)  The  question  whether 
pecuniary  aid  reniH-red  by  plaintiff's  deceased 
father  to  plaintiff's  family  was  primarily  in  aid 
of  plaintiff,  or  as  a  gift  to  bis  family,  was  for 
the  jury.— Freeman  v.  Morales,  151  S.  W.  644. 

DECLARATIONS. 

See  Criminal  Law,  §§  413,  422;  Evidence,  §| 
43,  210,   268,  271. 

DEDICATION. 

See  Deeds,  (  00. 

DEEDS. 

See  Acknowledgment,  §§  38.  58;  Adverse  Pos- 
session, §  80;  Appeal  and  Krror,  S  842;  Can- 
cellation of  Instruments,  S|  24,  56 ;  Corpora- 
tions. $  444;  Easements,  |  3;  Escrows ;  Estop- 


ormation  of  Instruments;  Trespass  to  Trv  Ti- 
tle, H  6,  40:  Trusts.  §  94 :  Vendor  and  "rui-- 
chaser,   f  231;   Wills,   §  88. 


Z.  BEQTTISITE8  AMD   VAXJ9IT7. 

(D)  DellTerr. 

S  56  (Tex.)  The  question  of  delivery  depends 
on  the  intention  of  the  grantor;  and  an  actual 
delivery  by  him  in  person  Is  not  essential. — 
Henry  v.  Phillips,  151  S.  W.  533. 

Where  the  intention  to  deliver  is  clear,  title 
passes  to  the  grantee,  though  the  grantor  re- 
tains control  of  the  deed  during  his  lifetime. 
—Id. 

$61  (Tex.)  A  grantor  who  executed  a  deed 
to  his  stepdaughters,  whom  he  regarded  as  his 
own  children,  and  who  delivered  It  to  the  cash- 
ier of  a  bank  for  safe-keeping,  with  instri.c- 
tions  to  deliver  to  the  grantees  after  his  death, 
delivered  the  deed  in  escrow,  and  title  passed 
to  the  grantees.— Henry  v.  Phillips,  151  S.  W. 

166  (Tex.)  What  constitutes  a  delivery  es- 
sential to  pass  title  is  one  of  law,  but  whether 
there  has  been  In  fact  a  delivery  is  for  the 
jury.— Henry  r.  Phillips,  151  S.  W.  533. 

(K)   ValidltT> 

S  70  (Ky.)  The  rule  that  a  volnntary  convey- 
ance made  between  parties  standing  m  a  con- 
fidential relation  will  be  set  aside  extends  to 
cases  where  the  consideration  is  bo  grossly  in- 
adequate as  to  indicate  fraud. — Shacklette  v. 
Goodall,  151  8.  W.  23. 

670  (Tei.Civ.App.)  The  rule  that  the  fail- 
ure of  a  grantee  to  perform  hjp  promises,  in 
consideration  of  which  a  deed  was  executed, 
is  not  fraud  justifying  cancellation  of  the 
deed  does  not  apply  wuere  the  promisee  are 
made  to  defraud,  and  without  any  intent  at 
the  time  of  performing  them. — Chambers  T. 
Wyatt,   151  S.  W.  864. 

m.   CONSTBUCTIOir  AlTD  OPEKA- 
TIOH. 

(A)  General  Rales  of  Conatmctlon. 

{95  (Tex.Clv.App.)  A  deed  which  is  not  at- 
tacked for  fraud,  accident,  or  mistake  should 
be  construed  according  to  its  terms. — Morris 
v.  Short,  151  S.  W.  033. 

1 96  (Tex.Civ.App.)  All  citizens  in  a  town 
were  privies  to  a  deed  dedicating  a  section  as 
the  site  of  a  town  for  use  as  streets,  etc.. 
whether  the  deed  was  formally  accepted  or 
not,  so  that  recitals  that  a  town  had  been  built 
on  the  section  were  admissible  in  a  suit  by  its 
citizens  to  retain  the  county  seat  at  such  place, 
especially  where  they  themselves  put  the  deed 
in  evidence  without  limitations. — Ralls  v.  Par- 
ish, 151  S.  W.  1089. 

A  recital  in  a  deed  as  to  its  consideration  is 
prima  facie  evidence  on  the  question. — Id. 

I  <B)  property  c^onvered. 

i  1 14  (Ky.)  A  deed  giving  boundaries,  which 
excluded  20  acres  of  a  farm,  having  concluded 
said  "boundary  being  known  as  the  N.  farm, 
except  one-fourth  acre,  it  being  a  graveyard 
with  the  right  to  go  to  and  from  the  same," 
will  be  held  to  include  the  20  acres,  excepting 
the  quarter  acre,  which  was  within  the  same. 
—Howard  v.  Cornett,  151  S.  W.  370. 

§  114  (Tex.Civ.App.)  A  description  in  a  deed 
as  1,000  acres  undivided  and  part  of  a  larger 
tract  7/f/d_ sufficient  to  convey  the  quantity  men- 
tioned in  whatever  portion  of  the  larger  tract 
belonged  to  the  grantor.— Morris  v.  Short,  151 
8.  W.  633. 

(C)  Bstatea  and  Interests  Created. 

I  120  (Mo.)  Evidence  held  to  support  a  find- 
ing that  the  grantee  in  .a  warranty  deed  con- 
veying the  entire  legal  title  acquired  the  entire 
beneficial  interest,  though  the  grantor  had  only 
a  one-third  beneficial  interest— Daman  v.  Rem- 
me,  151  8.  W.  42}t. 

i  120  (Tex.Civ.App.)  A  deed  absolute  en  it* 
face  cannot  be  construed  as  a  contract  for  a 
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contingent  interest  in  the  land,  in  the  absence 
of  evidence  of  a  contract  different  from  that 
imported  by  the  terms  o£  the  deed. — Morris  v. 
Short,  151  S.  W.  833. 

I  125  (Ky.)  Grantees  under  a  deed  subject 
to  a  life  estate,  and  providing  that,  on  the 
death  of  either  without  bodily  heirs,  her  share 
should  become  the  absolute  property  of  the 
survivor,  held  to  take  a  fee  subject  to  de- 
feasance upon  their  death  within  the  lifetime 
of  the  grantor,  but  that  on  surviving  the  gran- 
tor the  defeasible  estate  ripened  into  a  fee 
simple.— Violet  v.  Purdy,  151  S.  W.  920;  Mar- 
pie  V.  Banister,  Id.  021. 

(B)   CondltlOBB  and  Restrlctlonii. 

1 165  (Tex.Civ.App.)  Where  a  deed  is  ab- 
solute on  its  face,  agreements  by  the  grantee 
to  support  the  grantor  for  life  and  pay  her 
a  specified  sum  are  covenants  only,  and  a  fall- 
nre  to  perform  them  will  not  alone  authorize 
the  cancellation  of  the  deed. — Chambers  v.  Wy- 
att,  151  S.  W.  804. 

XV.  PIJBASINO  AHS  EVIDEMOE. 

§  196  (Ky.)  The  mere  fact  that  a  grantor 
was  75  years  old  when  executing  deeds  to  col- 
lateral heirs  does  not  raise  a  presumption  of 
incapacity  or  undue  influence.— Shacklette  v. 
Uoodall,  151  S.  W.  23. 

A  conveyance  in  trust  to  the  grantor's  neph- 
ew, reciting  a  money  consideration,  but  in  fact 
given  as  a  reward  for  services  of  greater  value 
than  the  land  conveyed,  where  a  confidential 
relation  does  not  exist,  the  burden  of  proving 
fraud  is  on  the  heirs  of  the  grantor  seeking  to 
set  aside  the  deed. — Id. 

I  196  (Mo.)  Deeds  by  a  grantor,  03  years 
old,  of  all  his  property  to  a  son  with  whom 
be  was  living,  for  a  nominal  consideration, 
created  a  presumption  of  undue  influence  which 
the  son  must  overcome.— Kincer  v.  Kincer,  151 
S.  W.  424. 

{  203  (Tex.)  In  a  suit  by  the  executor  to  set 
aside  a  deed  executed  by  testatrix  to  her  daugh- 
ter-in-law on  the  ground  of  fraud  and  undue 
influence,  evidence  that  defendant's  attorney 
had  offered  to  give  an  heir  his  share  if  be 
would  have  nothing  to  do  with  the  case  was 
Inadmissible. — Rankin  r.  Rankin,  151  S.  W.  527. 

Evidence  that  her  son,  grantee's  wife  did  not 
object  to  the  placing  of  the  land  in  the  inven- 
tory of  her  estate  was  not  error,  as  it  might 
be  pertinent  in  a  chain  of  circumstantial  evi- 
dence.— Id. 

Where  a  son  procured  his  mother  to  make  a 
deed  of  her  land  to  his  wife  that  he  might  have 
the  control  over  It  as  his  own,  all  evidence 
which  would  be  admissible  if  the  deed  had  been 
made  to  the  son  was  admissible  in  a  suit  by 
the  mother's  executrix  to  set  aside  the  deed. 
-Id. 

{203  (Tex.)  In  an  action  to  set  aside  deeds 
executed  by  a  married  woman,  the  certificate 
of  the  notary  to  her  acknowledgment  is  not 
competent  as  testimony  to  show  that  she  knew 
what  land  was  covered  by  the  deed. — Oar  v. 
I>avis,  151  S.  W.  794. 

(211  (Mo.)  Where  the  grantor  in  a  warranty 
deed  delayed  more  than  20  years  before  claim- 
ing that  the  deed  was  secured  through  fraud, 
his  testimony  alone  was  in!<iiflicient  to  establish 
such  fraud.— Marshall  v.  Hill,  151  S.  W.  131. 

{211  (Mo.)  Evidence  held  to  require  a  find- 
ing that  deeds  executed  by  a  father  to  his  son 
were  the  result  of  undue  influence  and  invalid. 
-Kincer  v.  Kincer,  151  S.  W.  424. 

DEFAULT. 

See  Judgment,  {{  106-163,  410,  56a 

DEFEASIBLE  FEL 

See  Deeds,  {  125;  Waste,  {  6:  Wills,  {  602. 


DEFECTS. 

See  Landlord  and  Tenant,  H  164-160. 

DELAY. 

See  Equity,  §S  60,  71,  346;  Telegraphs  and 
Telephones,   {  66. 

DELIVERY. 

See  Carriers,  $  40;  Deeds,  {|  61,  66;  Escrows,; 
(Jifts,  a  18,  21,  47,  49;  Telegraphs  and  Tele- 
phones, I  37. 

DEMAND. 

See  Bills  and  Notes,  {  306 ;  Jury,  {  25. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  {  199. 

DEMURRER. 

See  Pleading,  {{  205-218. 

To  evidence,  see  Trial,  |§  155,  156. 

DEPOSIT. 

See  Deeds,  g  61. 

DEPOSITARIES. 

See  Injunction,  {  241. 

DEPOSITIONS. 

See  Continuance,  (  26;  Evidence,  {  210;  Wit- 
nesses, {  311. 

DEPOSITS. 

See  Banks  and  Banking,  §{  84,  85,  126-154. 

DEPOTS. 

See  Carriers,  {  305. 

DESCENT  AND  DISTRIBUTION. 

See  Adverse  Possession,  {§  62,  85;  Appearance, 
{  0:  Dower;  Executors  and  Admioistrators; 
Wills. 

X.  RATUKE  AXD  COURSE  IN  OER- 
EHAX. 

1 9  (Ky.)  Under  the  statute,  and  independ- 
ent thereof,  the  proceeds  on  the  sale  of  real 
estate  of  a  lunatic,  pursuant  to  order  of  court, 
to  satisfy  mortgages  in  which  the  wife  joined 
are  real  estate,  and  on  his  death  the  wife  is 
entitled  only  to  dower  in  the  surplus,  and  not 
to  one-half  absolutely. — ^McClain  ▼.  McClaln, 
151  S.  W.  026. 

DESCRIPTION. 

See  Boundaries,  {{  3-21. 

DESERTION. 

See  Divorce,  H  37,  133. 

DILIGENCE. 

See  Continuance,  {  26;  Judgment,  i  138. 

DIRECTING  VERDICT. 

See  Trial,  Si  130,  176-178. 

DISBARMENT. 

See  Attorney  and  Client,  |S  45,  67. 

DISCHARGE 

See  Guaranty,  H  54,  67;  Principal  and  Surety, 
I  112. 
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DISCOVERED  PERIL 

See  Evidence,  $  80. 

DISCRETION  OF  COURT. 

See  Appeal  and   Error,  S§  359,  807,  920,  977, 
978;  Continuance,  <§  7,  51;  Criminal  I^aw, 


we,  717;  Husband  and  Wife,  §  298'/.;  In- 
junction, S  172;  Judgment,  |  139;  PleadinR,  ( 
236;  New  Trial,  §  6;  Trial,  |§  41,  62,  349. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  §  69;  Appeal  and 
Error,  §}  635.  639,  773,  777,  781,  807;  At- 
torney and  Client,  |  101;  Bail,  iST;  Criminal 
Law,  f  1131;  Justices  of  the  Peace,  $  106; 
Venue,  {  41. 

I.  VOI.1TiriABT. 

§  19  (Tex.Civ.App.)  Under  Rev.  Civ.  St  1911, 
art.  19.'J5.  the  court  erred  in  dismissing  an  ac- 
tion for  the  price  of  land  after  defendant  filed 
a  plea  In  reconvention  for  the  cancellation  of 
the  contract  for  fraud,  and  for  damages,  to  the 
prejudice  of  defendant  to  be  heard  on  the  plea 
in  reconvention.— Leverette  v.  Rice,  151  S.  W. 

DISORDERLY  HOUSE. 

See  Injunction,  |  219;  Nuisance,  ||  60,  75. 

{  2  (Tenn.)  The  keeping  of  a  disordeiiy  house 
is  a  nuisance,  both  at  common  law  and  under 
the  statute,  and  the  offense  is  a  misdemeanor, 
for  w^hicb  the  ordinary  remedy  is  by  criminal 
proceedings.— Weidnec  v.  Friedman,  151  S.  W. 

Renting  or  conducting  or  being  an  inmate  of 
a  disorderly  house  is  a  criminal  offense. — Id. 

{  17  (Tex.Cr.App.)  Evidence  held  to  support 
a  conviction  for  keepinga  disorderly  house. — 
Hosue  T.  State,  151  S.  W.  805. 

DISSOLUTION. 

See  Corporations,  U  596,  628;  Injunction,  I 
187;  Railroads,  §  82. 

DISTRESS. 

See  Landlord  and  Tenant,  i  2t4. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  ff  721V^730. 

DISTRICTS. 

See  Drains,  i  14. 

DIVORCE. 

See  Appeal  and  Error,  j  781;  Evidence,  Si  169, 
586;  Witnesses,  S  2T7. 

H.  GBOXTHSS. 

1 37  (Mo.App.)  Where  a  husband  wrongfully 
abandoned  his  wife,  she  is  not  guilty  of  deser- 
tion in  living  apart  from  him  unless  he  makes 
a  bona  fide  effort  to  effect  a  reconciliation  and 
she  refuses  and  continues  to  live  apart  for  the 
statutory  period. — Creasey  v.  Creasey,  151  S. 
W.  219. 

Where  a  hnsband  abandoned  bis  wife,  insin- 
cere efforts  to  return  and  effect  a  reconciliation 
do  not  militate  against  a  subsequent  bona  fide 
effort  so  as  to  render  her  acts  a  desertion.— Id. 

Where  a  wife  offers  to  return  to  her  husband, 
who  had  abandoned  her,  but  who  had  made 
numerous  efforts  to  effect  a  reconciliation,  held, 
that  he  was  entitled  to  require  that  she  promise 
to  dismiss  lier  action  for  separate  maintenance 
without  losing  the  benefit  of  his  offers. — Id. 

Offers  of  a  deserted  wife  in  her  motions  for 
attorney's  fees  in  her  action  for  separate  main- 
tenance, to   resume  marital  relations,  are   not 


such  bona  fide  offers  as  to  render  the  husband 
guilty  of  desertion. — Id. 

Abandonment  by  the  hnsband  does  not  con- 
stitute desertion,  if,  within  one  year  thereafter, 
the  wife  acquiesced  in  the  separation. — Id. 

Where  a  deserted  wife  refused  to  return  to 
the  husband  for  more  than  a  year,  although  he 
in  good  faith  requested  her  return,  the  separa- 
tion does  not  entitle  her  to  a  divorce. — Id. 

m.  DEFENSES. 

S55  (Mo.App.)  Rev.  St.  1909,  §{  2370,  2372. 
allowing  a  divorce  to  the  "injured  party,"  are 
given  the  same  construction  as  Rev.  St.  184T}, 
c.  53,  allowing  the  "innocent  and  injured  par- 
ty" a  divorce;  and  where  both  parties  are  in 
fault  the  court  will  not  attempt  to  find  which 
is  the  most  in  fault,  but  will  award  neither  the 
relief  sought— Barth  v.  Barth.  151  S.  W.  769. 

rv.  JURISDICTION,   PBO0EEDINO8, 
AND    BELIEF. 

(A)  Jarisdlotlon,  Venne,  and  Llmltatlona. 

S  62  (Mo.App.)  Under  Rev.  St.  1909,  H  2371, 
2373,  the  court  has  no  jurisdiction  of  a  suit  for 
divorce  by  a  nonresident  husband  for  his  wife's 
adultery  committed  in  the  state  while  she  re- 
sided therein.— McCSonnell  v.  McConnell,  151  S. 
W.  175. 

(D)  BTMeaee. 

I  ISO  (Mo.App.)  In  an  action  by  a  hnsband 
for  divorce  on  the  gronnd  of  indignities  render- 
ing his  condition  intolerable,  evidence  held  to 
show  that  he  was  not  an  "injured  party," 
within  Rev.  St  1909,  ii  2370,  2372,  having 
himself  been  guilty  of  improper  conduct — Barth 
V.  Barth,  151  S.  W.  769. 

f  133  (Mo.App.;  Evidence  held  to  show  that 
a  husband's  first  efforts  at  reconciliation  were 
not  in  good  faith,  but  that  subsequent  efforts 
and  attempts  were  in  good  faith. — Creasey  v. 
Creasey,  151  S.  W.  219. 

Evidence  held  to  establish  that  a  wife  con- 
sented to  her  husband's  living  apart. — ^Id. 

(O)  Appeal. 

§  184  (Mo.App.)  The  Supreme  Court  in  di- 
vorce cases  will  review  the  evidence  and  come 
to  its  own  conclusion  as  to  the  facts,  to  see 
that  a  union  was  not  dissolved  on  slight  testi- 
mony or  for  trivial  cause.- Barth  v.  Barth,  151 
S.  W.  769. 

(B)  P«es  and  Coat*. 

i  194  (E^.)  Where  a  wife,  appealing  from 
the  judgment  in  her  action  for  divorce,  has  no 
means  of  her  own,  the  costs  of  the  appeal, 
upon  dismissal  after  the  husband's  death,  most 
be  paid  out  of  his  estate.- Barger  t.  Barger, 
151  S.  W.  406. 

V.   AUMONT,  AIXOWANOES,  AND 
DISPOSITION   OF  PROPEBTT. 

S  245  (McApp.)  Under  Rev.  St  1909,  |  2381. 
the  court  granting  a  divorce  retains  jurisdic- 
tion as  to  the  modification  of  the  judgment 
touching  the  maintenance  of  the  wife. — Wald  v. 
Wald,  151  S.  W.  786. 

vi.  custody  and  support  of 
chuaren. 

§300  (Mo.App.)  Where  the  custody  of  a  child 
is  awarded,  the  child  becomes  a  ward  of  the 
court,  and  it  should  not  permit  its  removal  into 
another  jurisdiction,  unless  its  best  interests  re- 
quire it.— Wald  v.  Wald,  151  S.  W.  786. 

i  303  (Mo.App.)  Under  Rev.  St  1909,  f  2381, 
the  court  granting  a  divorce  retains  jurisdic- 
tion as  to  the  modification  of  the  judgment 
touching  the  custody  of  'the  child. — Wald  v. 
Wald,  151  S.  W.  786. 

Where  a  wife,  obtaining  a  divorce  and  the 
custody  of  the  child,  is  about  to  remove  it  from 
the  jurisdiction  of  the  court  the  husband  is 
entitled  to  a  bearing  to  determine  whether  the 
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best  interests  of  the  child  require  its  retention 
witliin  the  jnrisdicticm  of  the  court — Id. 

DOCUMENTARY  EVIDENCE. 

See  Criminal  Law,  8§  439-447. 

DOCUMENTS. 

See  Evidence,  H  78,  366. 

•  DORMANT  JUDGMENTS. 

See  Judgment,  i  853. 

DOWER. 

See  Adverse  Possession,  |  62;  Appeal  and  Er- 
ror, M  77.  198,  266,  274 ;  Curtesy;  Descent 
and  Distribution,  f  9;  PartiUon,  §  12;  Wills, 
§  782. 

I.  KATUBE  AND   REQUISITES. 

1 6  (Mo.)  A  marriage  contract,  Invalid  for 
want  if  sufficient  consideration,  could  not  en- 
title the  widow  to  any  Interest  in  the  property 
of  her  deceased  husband. — Moran  v.  Stewart, 
151  S.  W.  439. 

f  13  (Ky.)  A  widow  is  entitled  to  dower  in 
land  in  which  her  husband  owns  a  defeasible 
fee.— Landers  v.  Landers,  151  S.  W.  386. 

HI.   RIGHTS   AND   REMEDIES  OF 
WIDOW. 

§81  (Mo.)  Where  defendant  owned  the  re- 
mainder in  two  tracts  of  land  subject  to  the 
widow's  quarantine,  dower,  and  homestead 
rights,  the  court  properly  ordered  her  dower 
assigned  in  both  tracts  at  the  same  time  to 
avoid  multiplicity  of  suits.— Moran  v.  Stewart, 
151  S.  W.  439. 

$82  (Mo.)  The  court  need  not,  in  a  widow's 
action  for  dower,  give  written  directions  to  the 
valuation  commissioners. — Moran  v.  Stewart, 
IDl  S.  W.  439. 

199  (Mo.)  Since  Rev.  St  19(»,  {§  374.  6713. 
do  not  require  written  exceptions  to  the  re- 
port of  commissioners  appointed  to  assign 
dower,  the  court  may,  when  written  objections 
are  filed,  determine  the  correctness  of  the  re- 
port on  grounds  not  mentioned  in  such  objec- 
tions—Moran  v.  Stewart,  151  S.  W.  439. 

That  the  court  made  a  preliminary  finding 
that  plaintiff  was  entitled  to  dower  in  certain 
land  did  not  show  that  the  court's  approval  of 
the  report  of  the  commissioners,  by  which  she 
was  given  no  part  in  such  land,  was  erroneous. 
—Id. 

I  I  OS  (Mo.)  Under  Rev.  St.  1909,  {  389,  de- 
fining the  widow's  right  to  dower,  a  judgment 
for  damages  must  be  against  the  interest  of 
the  party  at  fault,  and  a  widow  was  not  en- 
titled to  damages  against  a  defendant  who  had 
not  deprived  her  of  possession  of  the  land  set 
off  to  her  as  dower.— Moran  y.  Stewart,  151  S. 
W.  439. 

DRAINS. 

See  Arbitration  and  Award,  {  27 ;  Constitution- 
al Law,  i  290. 

X.   ESTABUSHMENT   AND   MAIN- 
TENANCE. 

§  14  (Mo.)  The  legality  of  the  organization 
of  a  drainage  district  cannot  be  collaterally  at- 
tacked in  an  action  to  collect  drainage  taxes. — 
State  ex  rel.  Coleman  v.  Blair,  151  S.  W.  148. 

Rev.  St  1909,  $  5587,  requiring  notice  of  ap- 
plication to  incorporate  a  drainage  district  to 
be  published  in  four  issues  of  a  weekly  paper, 
the  last  insertion  to  be  before  the  day  set  for 
hearing,  does  not  require  the  last  publication  to 
be  on  the  last  day  before  the  day  set  for  hear- 
ing.—Id. 


{  14  (Mo.App.)  Where  it  was  sought  to  defeat 
payment  of  drainage  assessments,  on  the  ground 
that  the  clerk's  premature  issuance  of  process 
in  proceedings  for  organization  of  the  district 
deprived  the  county  court  of  jurisdiction,  the 
attack  is  collateral. — State  ex  rel.  Ryan  v.  Coles, 
151  S.  W.  195;  Same  v.  Malone,  Id.  197; 
Same  v.  Gray,  Id.  198. 

Though  the  clerk's  record  showed  that  notice 
for  the  establishment  of  a  drainage  district  was 
given  before  the  making  of  the  report  of  the 
viewers,  instead  of  after,  as  required  by  law, 
such  proceeding  is  not  invalid  on  collateral  at- 
tack; Ann.  St.  1906,  8  8288,  requiring  the 
court  to  first  determine  whether  the  required 
notice  be  given.— Id. 

n.  ASSESSMENTS  AND  SFECIAI. 
TAXES. 

I  76  (Mo.)  Notice  of  hearing  on  assessments 
published  February  16th,  March  2d,  9th,  16th, 
pursuant  to  Rev.  St  1909.  |  5587,  held  constitu- 
tional as  to  an  owner  residing  in  another  state. 
—State  ex  rel.  Coleman  v.  Blair,  151  S.  W.  148. 

Rev.  St  1909,  {  5584  relating  to  the  assess- 
ment of  benefits  in  establishing  drains,  and  sec- 
tion 5587,  requiring  the  clerk  of  the  county 
court  to  give  notice  by  name  to  all  ijersons 
"who  it  may  in  any  manner  be  ascertained" 
own  the  land  affected,  do  not  require  the  view- 
ers to  go  to  the  record  to  ascertain  the  owners. 
—Id. 

Since  the  drainage  law  does  not  require  the 
same  kind  of  notice  as  in  ordinary  suits  to  col- 
lect back  taxes,  the  sufficiency  of  the  notice  of 
hearing  in  drainage  assessment  proceedings 
must  be  governed  by  the  drainage  law. — Id. 

Though  an  order  of  the  county  court  directed 
the  clerk  to  insert  notice  of  assessment  of  drain- 
age benefits  in  the  "Western  E>nterpri8e,"  in- 
sertion in  the  "Rich  Hill  Enterprise"  was  not  a 
fatal  variance,  where  the  only  paper  in  the  city 
was  designated  by  both  names. — Id. 

Notice  addressed  to  "the  estate  of  B.,  B's 
heirs,"  etc.,  held  not  objectionable  though  B.'s 
recorded  will  showed  the  names  of  those  tak- 
ing the  estate. — Id. 

In  view  of  Rev.  St.  1909,  i  5615.  defining 
"regular  session"  and  "regular  meeting"  of  the 
county  court,  it  was  sufficient,  within  section 
5587,  requiring  the  date  of  hearing  objections 
to  drainage  assessments  to  be  fixed  at  "the  next 
regular  term,"  to  fix  the  date  at  an  adjourned 
sitting.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Intoxicating  Ljquors,  g  22L 

DRUGS. 

See  Abortion,  $§  11,  13. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  gf  277-316. 

DUPLICITY. 

See  Indictment  and  Information,  {  125. 

EASEMENTS. 

See  Landlord  and  Tenant,  {  123;  Railroads,  i 
82. 

I.  CREATION.  EXISTENCE.  AMD 
TERBONATION. 

'  1 1  (Tex.Clv.App.)  An  easement  of  way  can 
only  be  acquired  by  express  grant  or  hy  im- 
plied grant  as  a  way  of  necessity  or  by  pre- 
scription or  limitation.— Williams  v.  Kuyken- 
dall,  151  S.  W.  629. 
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i  3  (Ky.)  Where  a  Krantor  of  land  reserved 
for  himself  a  way  to  the  hichway,  such  reserva- 
tion is  an  appurtenance  to  the  land  retained,  and 
passes  to  toe  grantor's  subsequent  grantee, 
though  not  expressly  mentioned  in  the  deed. — 
Hatfield  v.  Hatfield,  151  S.  W.  3. 

1 3  (Mo.)  An  easement  created  by  a  partition 
held  to  pass  as  appurtenant  and  incident  to  the 
estates  whether  the  word  "appurtenances"  be 
used  or  not,  unless  abandoned  or  extinguished. 
— Dulce  Realty  Co.  v.  Staed  Realty  Co.,  151 
S.  W.  415. 

1 5  (Ark.)  A  private  way  over  the  land  of 
another  may  he  acquired  by  adverse  user,  pro- 
vided the  use  has  been  for  the  statutory  pe- 
riod of  seven  years  under  a  claim  of  right, 
openly,  continuously,  and  adversely.— Medlock 
V.  Owen,  151  S.  W.  995. 

§  8  (Tex.Civ.App.)  To  establish  a  way  by  pre- 
scription, there  must  be  an  adverse  user  of  the 
same  against  the  owner. — Williams  v.  Kuyken- 
dall,  151  S.  W.  029. 

i  9  (Mo.)  A  beginning  of  occupation  of  a  pri- 
vate alley  by  permission  with  an  assertion  of 
an  adverse  claim  of  right  only  a  short  time  be- 
fore commencement  of  a  suit  to  enjoin  its  use 
held  insufficient  as  a  claim  of  right  supporting 
title  by  limitations. — Dulce  Realty  Co.  v.  Staed 
Realty  Co.,  151  S.  W.  415. 

$  18  (Tex.Civ.App.)  A  way  of  necessity  arises 
where  a  grantor  conveys  land  not  having  any 
outlet  save  over  his  remaining  land. — Williams 
v.  Kuykendall,  151  S.  W.  (529. 

§  30  (Mo.)  An  easement  acquired  by  a  deed 
cannot  be  lost  by  mere  nonuser. — Dulce  Realty 
Co.  V.  Staed  Realty  Co.,  151  S.  W.  415. 

136  (Ky.)  A  person  claimins  a  right  of  way 
across  the  land  of  another  held  to  have  the 
burden  of  showing  that  the  use  of  such  way 
was  under  a  claim  of  right,  and  not  by  permis- 
sion.—Cahill  V.  Mangold,  151  S.  W.  373. 

Where  the  use  of  a  right  of  way  is  interrupt- 
ed or  controlled  by  the  owner  of  the  land,  as  a 
matter  of  riglit,  this  constitutes  evidence  that 
the  use  was  permissive  only. — Id. 

Where  a  way  across  another's  land  is  used, 
without  interruption,  for  many  years,  it  will  be 
presumed  that  it  existed,  as  a  matter  of  right; 
and  the  burden  is  on  the  landowner  to  show 
that  such  use  was  permissive. — Id. 

The  presumption  that  the  uninterrupted  use 
of  a  way  for  many  years  was  one  of  right  may 
be  rebutted  by  proof  of  acts  showing  that  the 
landowner  never  intended  to  recognize  that  the 
use  was  other  than  permissive. — Id. 

In  an  action  to  enjoin  interference  with  a 
way  across  defendant's  land,  evidence  held  to 
support  a  finding  that  the  previous  use  of  such 
way  by  plaintiff  was  by  the  owner's  permission, 
and  not  under  a  claim  of  right.— Id. 

S36  (Tex.Civ.App.)  One  claiming  an  ease- 
ment of  way  without  express  grant  must  es- 
tablish all  of  the  necessary  facts  by  which  the 
right  may  be  presumed. — Williams  v.  Kuyken- 
dall, 151  S.  W:  629. 

f  37  (Ky.)  Whether  the  use  of  a  way  across 
anothers  land  was  under  a  claim  of  right  or 
by  permission  is  a  question  of  fact.— Cahill  v. 
Mangold,  151  S.  W.  373. 

n.  EXTENT  OF  BIGHT,  VSE,  AHS 
OBBTBUCTION. 

S  44  (Ky.)  A  reservation  of  a  passway  by  a 

grantor  for  the  benefit  of  land  retained  heJd  to 
give  no  further  right  than  necessary  to  reach 
the  highway,  and,  on  change  of  the  highway 
which  made  part  of  the  passway  unnecessary, 
the  right  to  that  extent  was  lost— Hatfield  t. 
Hatfield,  161  S.  W.  3. 

EJECTION. 

See  Carriers,  H  373-383. 


EJECTMENT. 

See  Appeal  and  Error,  {  1073. 

m.  PLEADING  AND   EVIDENCE. 

{ 86  (Mo.)  Where,  in  ejectment,  defendant 
was  in  possession  claiming  under  a  plat  of  an 
addition  as  actually  laid  out  on  the  ground, 
plaintiff  could  not  recover  except  by  affirma- 
tively showing  a  better  right. — Dolphin  v. 
Klann,  151   S.   W.  956. 

i  95  (Mo.)  Evidence  held  to  justify  a  finding 
that  a  strip  of  land  passed  to  a  senior  gran- 
tee, and  not  to  a  junior  grantee  of  the  same 
grantor.— Strother  v.  Barrow,  151  S.  W.  9(J0. 

V.  DAXCAOE8.   MESNE    PBOFITB,    m- 
PBOVEMENTS.  AND   TA3^S. 

{  144  (Mo.)  A  purchaser,  sued  in  ejectment 
by  the  vendor  on  default  in  payment,  held  enti- 
tled only  to  set  off  his  improvements  against 
the  damages,  and  not  to  charge  them  as  a  lien 
on  the  land,  under  Rev.  St  1909,  {{2401  et 
seq.— Montgomery  v.  Gahagan,  151  S.  W.  453L 

ELECTION. 

See  Wills,  |  782. 

ELECTION  OF  REMEDIES. 

{ 3  (Mo.)  The  remedy  by  quo  warranto 
against  corporations  constituting  unlawful  com- 
binations in  restraint  of  trade  and  the  remedy 
by  injunction,  if  any  exists,  are  inconsistent 
and  cannot  be  prosecuted  at  the  same  time. — 
State  ex  rel.  Kimbrell  v.  People's  hie.  Storage 
&  Fuel  Co.,  151  S.  W.  101. 

I  9  (Mo.App.)  An  unsuccessful  action  by  in- 
sured for  the  premiums  paid,  on  the  croond  of 
the  insurer's  wrongful  forfeiture  of  the  policy, 
does  not  bar,  on  the  theory  of  election  of  rem- 
edies, an  action  by  his  widow  and  children  for 
the  amount  of  the  policy. — Hartwig  v.  Secarity 
Mut.  Life  Ins.  Co..  151  S.  W.  477. 

I  1 1  (Mo.App.)  An  election  of  remedies  pre- 
supposes the  existence  of  more  than  one  remedy 
at  the  time  of  the  election ;  and  where  one  be- 
lieves he  has  a  remedy,  when  he  has  not,  the 
rule  does  not  apply.— Hartwig  v.  Security  Mat 
Life  Ins.  Co.,  151  S.  W.  477. 

ELECTIONS. 

See  Appeal  and  Error,  H  1027,  1108;  Bills  and 
Xotes,  {  106;  Counties,  |  36;  Criminal  Law,  | 
814;  Intoxicating  Liquors,  ||  29,  226. 

Vm.   CONDUCT  OF  EXECTION. 

1 203  (Tex.Civ.App.)  Where  a  county  line 
had  been  in  dispute  for  years  and  it  was  not 
shown  that  any  one  voting  at  a  voting  place 
situated  within  the  disputed  tract  was  dis- 
franchised at  the  election,  the  count  of  the 
votes  cast  at  such  polling  place  held  not  to 
violate  the  spirit  of  the  Constitution,  though 
the  voting  place  was  situated  without  the  conn- 
ty.— Balls  V.  Parish,  161  S.  W.  1080. 

ELECTRICITY. 

See  Master  and  Servant  il  243,  248;  Munici- 
pal Corporations,  {  768;  Negligence,  |  24. 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  |  23;  Courts,  I  231; 
Prohibition,  |  11.  -,  . 

n.  COMPENSATION. 

(O  Meaaare   and  AasouiM. 

I  124  (Tenn.)  The  assessment  of  compensation 
in  condemnation  proceedings  should  be  deter- 
mined ss  of  the  date  of  the  actual  taking;  rath- 
er than  of  the  filing  of  the  petition. — Soutbeni 
By.  Co.  V.  Michaels,  151  S.  W.  63. 
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Estoppel 


S  134  (Tenn.)  Damages  are  not  assessable  for 
the  value  of  a  pocket  In  a  river  formerly  used 
for  the  storing  of  logs  during  the  use  of  the 
property  for  sawmill  purposes.— Southern  Ry. 
Co.  V.  Michaels,  151  S.  W.  53. 

m.  PROOEEDIITGS   TO   TAKE   PBOP- 

ERTT  Ain>  ASSESS  OOM- 

PENSATIOK. 

{  177  (Mo.)  The  only  necessary  parties  are 
the  city  and  the  owner  of  the  property  taken, 
and  not  owners  of  property  benefited.— State 
ex  rel.  Tuller  v.  Seehorn,  151  S.  W.  724. 

{  256  (Mo.)  Under  Kansas  City  Charter,'  art 
6,  f§  6,  23,  relative  to  proceedings  to  acquire 
property  for  street  purposes,  persons  interested 
held  to  have  a  right  of  appeal  in  a  supplemental 
proceeding.— State  ex  rel.  Tuller  v.  Seehorn, 
151  S.  W.  724. 

EMPLOYES. 

t$ee  Master  and  Servant. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  §i  34,  50. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  |{  58-116. 

EQUITABLE  WASTE. 

See  Waste,  H  4.  5. 

EQUITY. 

See  Appeal  and  Error.  §|  087,  1170;  Assign- 
ments, i  34;  Cancellation  of  Instruments; 
Conversion;  Estoppel,  JS  58-116-  Injunction; 
Judgment, Jl  419;  Nuisance,  {76;  Partition; 
Quieting  l^tle ;  Reference ;  Reformation  of 
Instruments;  Specific  Performance;  Subroga- 
tion; TruBU;  Waste,  ii  4,  5. 

X.  jmusDionoM.  PRnrdPLES,  and 

MAXIMS. 

(A)  Natare,    Oroands,    Subjeeta,    and    Biz- 
tent  of  Jnrisdlctioa  in  General. 

S  39  (Mo.)  As  a  rule,  a  court  of  equity,  upon 
acquiring  jurisdiction  for  one  purpose,  will  do 
complete  justice,  though  required  to  adjudicate 
matters  of  law. — Waddle  v.  Frazier,  161  S. 
W.  87. 

n.  Il&ches  Am}  stai.e  demahds. 

IS  69  OIo.Anp.)  A  failure  to  institute  an  equi- 
table proceeding  to  redeem  a  policy  of  life  in- 
surance assigned  as  security  held  not  barred  by 
laches,  though  not  commenced  until  after  the 
death  of  the  original  assignee,  in  the  absence 
of  a  showing  of  injury,  or  that  the  plaintiff 
had  knowledge  of  his  rights  and  an  opportunity 
to  sue  before  such  death  or  any  considerable 
time  before  commencement  of  suit.— Locke  v. 
Bowman,  151  S.  W.  468. 

{71  (Mo.)  Where  the  patentee  of  public  land 
under  an  erroneous  description  transferred  it 
by  a  warranty  deed  with  the  same  description, 
and  delayed  for  20  years  before  claiming  that 
the  transfer  was  fraudulent,  his  grantee's  repre- 
sentatives were  not  guilty  of  laches  in  seeking 
about  10  years  thereafter,  in  response  to  the 

eitentee's  challenge,   to  establish  their  title.— 
arsbaU  v.  Hill,  151  S.  W.  131. 
Time  is  an  important  element  in  the  defense 
of  laches,  irrespective  of  the  statute  of  limita- 

tions.- Id.  

V.  EVLDEMOE. 

{346  (Mo.Apjp.)  One  asserting  laches  has  the 
burden  of  proving  it— Locke  t.  Bowman,  161 
S.  W.  468. 


IX.  MASTERS  Ain>  COMMISSIONERS, 
Aim  PROCEEDINGS  BE- 
FORE THEM. 

1409  (Ark.)  A  master's  finding  on  a  matter 
outside  his  authority  will  not  be  given  weight- 
Henderson  V.  E.  W.  Emerson  Co.,  151  S.  W. 
251. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCHEAT. 

{  3  (Ky.)  In  a  proceeding  to  escheat  a  num- 
ber of  lots  because  held  by  a  corporation  in  vio- 
lation of  Const  8  192,  held,  that  certain  lots 
along  defendant's  right  of  way  used  for  storage, 
for  residences  of  section  foremen,  for  the  busi- 
ness of  shippers,  and  for  the  growing  of  locust 
trees  for  ties  were  not  subject  to  escheat;  but 
that  a  lot  as  to  which  no  present  or  reasonably 
necessary  future  use  was  shown  was  so  sub- 
ject.—Louisville  &  N.  R.  Co.  T.  Commonwealth, 
151  S.  W.  934. 

{6  (Ky.)  Petition  by  the  commonwealth  to 
escheat  real  estate  held  by  a  corporation,  and 
not  proper  or  necessary  for  carrying  on  its 
business,  in  violation  of  Const,  f  192,  need 
only  follow  the  constitutional  prohibition,  and 
need  not  negative  the  idea  of  a  reasonable 
necessity  for  future  use;  that  being  a  matter 
of  defense.— Louisville  &  N.  R.  Co.  T.  Com- 
monwealth, 151  S.  W.  934. 

ESCROWS. 

See  Deeds,  {  61;  Evidence,  {  230. 

{  13  (Tex.)  Where  delivery  is  to  a  third  per- 
son in  escrow  for  delivery  to  the  grantee,  after 
the  grantor's  death,  a  delivery  as  directed  re- 
lates back  so  as  to  divest  the  title  ot  the  gran- 
tor from  the  first  delivery.— Henry  t.  Phillips, 
151  S.  W.  533. 

ESTATES. 

See  Deeds,  {$  120,  125;  Dower;  Life  Estates; 
Perpetuities;  Tenancy  in  Common. 

{  6  (Ky.)  The  proprietor  of  a  qualified  or  base 
fee  has  the  same  rights  and  privileges  till  the 
contingency  upon  which  it  is  limited  occurs  as 
if  he  were  a  tenant  in  fee  simple. — ^Lander*  t. 
Landers,  161  S.  W.  386. 

ESTOPPEL 

See  Banks  and  Banking,  {  126;  Corporations, 
{  388 ;  Criminal  Law,  {  1137;  Infants,  {_29; 
Insurance,  ${  198,  219;  Landlord  and  Ten- 
ant, g  76;  Public  Lands,  {  172;  Reformation 
of  Instruments,  {  23. 

H.  BY  DEED. 

(A)  Creation    and    Operation    In    General. 

{  22  (Tex.)  Where  a  married  woman  is  impos- 
ed upon  by  one  in  whom  she  has  confidence, 
and  induced  to  sign  and  acknowledge  a  deed 
covering  land  which  she  has  not  bargained  to 
sell,  she  is  not  estopped,  in  an  action  to  set 
the  deed  aside,  to  deny  her  want  of  knowledge 
of  what  land  was  covered  by  the  deed. — Oar  v. 
Davis,  151  S.  W.  794. 

{  29  (Tex.Civ.App.)  Acceptance  of  a  quitclaim 
by  the  purchaser  on  foreclosure  of  a  vendor's 
lien  held  not  to  create  an  estoppel.— Gamble  v. 
Martin,  151  S.  W.  327. 

(B)  Batatca  and  Rlvkta  Snbaeaneatly  Aa- 

«nlred. 

{38  (Tex.Civ.App.)  For  an  after-acquired  ti- 
tle to  pass  to  a  grantee  under  a  warranty  of 
title,  it  is  not  necessary  that  the  conveyance 
should  have  been  upon  a  valuable  consideration. 
-Morris  V.  Short,  151  S.  W.  633. 
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S39  (Tex.Civ.App.)  Title  acquired  by  gran- 
tor subsequent  to  conveyance  held  to  pass  to 
grantee,  where  the  deed  contained  neither  an 
express  warranty  nor  any  limitation  on  the  im- 
plied warranty  provided  for  by  Rev.  St.  18U5, 
art.  633.-Morris  v.  Short,  151  S.  W.  (i.%3. 

m.  EQUITABLE  ESTOPPEI.. 

(A)  Natnre  and   Essential*   In   General. 

i  58  (Tex.Civ.App.)  Attorneys  held  not  estop- 
ped by  answer  alleging  that  a  conveyance  was 
upon  a  contingency  as  against  a  subsequent 
purchaser  who  did  not  rely  thereon  and  who 
paid  nothing  of  value  tor  his  conveyance. — Mor- 
ris V.  Short,  151  S.  W.  iXa. 

i  59  (Tex.Civ.App.)  A  grantee  who  obtained 
his  deed  by  fraud  cannot  rely  on  an  estoppel 
against  the  grantor  to  deny  his  title,  based  on 
her  silence  while  he  was  making  improvements. 
—Chambers  v.  Wyatt,  151  S.  W.  mi. 

(B)  Oronnds  of  Bstoppel. 

878  (Tex.Civ.App.)  An  agreement  by  the 
holder  of  a  note  to  extend  time  of  payment, 
though  not.  based  on  any  consideration,  may 
estop  him  from  exercising  an  option  to  declare 
the  note  due,  where  the  maker  was  induced  to 
relax  his  efforts  to  procure  money  which  he 
could  otherwise  have  procured. — Corbett  v. 
Sweeney.  151  S.  W.  858. 

S9I  (Ky.)  Where  a  will  gave  a  legatee  an 
interest  in  the  proceeds  of  property  to  be  con- 
verted into  money,  failure  of  the  legatee  to 
object  to  the  levy  of  an  execution  on  his  share, 
which  share  was  not  subject  to  that  process, 
will  not  estop  him  or  his  successors  from 
denying  the  validity  of  the  execution. — Cropper 
v.  Gaar's  Ex'r,  151  S.  W.  913. 

1 93  (Tex.Civ.App.)  That  plaintiff  railroad 
company  did  not  object  when  defendant's  track 
was  laid  across  the  land  in  controversy  did  not 
create  an  estoppel  against  plaintiff,  if  plain- 
tiff's officials  did  not  know  at  the  time  that  it 
owned  the  land.— Ft  Worth  &  D.  C.  Ry.  Co.  v. 
Southern  Kansas  Ry.  Co.,  151  S.  W.  850. 


(O  Pe 


Affected. 


i  97  (Tex.Civ.App.)  Any  act  by  plaintiff,  pur- 
suant to  an  agreement  between  itself  and  an- 
other railroad  company,  could  not  be  taken  ad- 
vantage of  as  an  estoppel  by  defendant  rail- 
road company,  .which  was  not  a  party  thereto. 
—Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Southern  Kan- 
sas Ry.  Co.,  151  S.  W.  850. 

<I!)  Pleadlnv*    Bvldenee,    Trial,    and    Re- 
Tiew. 

{116  (Mo.App.)  One  setting  up  estoppel  has 
the  burden  of  making  out  the  facts  upon  which 
it  teste.— Locke  v.  Bowman,  161  S.  W.  408. 

EVIDENCL 

See  Abortion,  ){  11,  13;  Adultery,  $  11;  Ad- 
verse Possession,  H  S5,  116;  Appeal  and  Er- 
ror, U  195,  204.  232,  2tJ0,  301,  548,  5!iT,  671, 
6»5,  728,  742.  750,  837,  842,  843,  5)07,  930, 
»94,  1002,  1003,  1006,  1009-1011,  1022, 
102S>,  1031-10;«.  1042,  1046,  1050-1058, 
1066;  Assault  and  Battery,  £  42;  Arbitration 
and  Award,  §  67;  Assault  and  Battery,  {  34; 
Attachment,  {  308;  Attorney  and  Client,  f 
57;  Bunks  and  Banking.  $$  85.  154:  Bastards, 
I  3;  Bills  and  Notes,  |S  497,  518.  525;  Bound- 
aries, ji{  33,  35-37;  Brokers,  i  86;  Burglaiy. 
iiii  34,  41;  Carriers,  $$  228,  317,  318,  345, 
:{.sl;  Charities,  §  30:  Chattel  Mortgages,  | 
177;  Continuance.  J  31 ;  Contracts,  |  9!>;  Cor- 
porations, i  510;  Counties.  S  35;  Courts,  S  35; 
Criminal  Law,  SJS  3.38  .'W2,  594-608.  942-958, 

io:!6.  lono.  1091.  1120.  1121.  ii.s7,  1144, 

116.H-1170M.:  Dainagts.  |S§  16.3-189:  Death,  §§ 
4,    72,    76;    Deeds,    §§    196-211;    Disorderly 


House,  I  17 :  Divorce,  H  130,  138;  Eaae- 
ments,  g  36;  Ejectment,  ff  86,  95;  Equity,  { 
346;  Estoppel,  i  116;  False  Pretenses,  {{  38, 
42,  49;  Fraud,  8  50;  Fraudulent  Conveyances, 
M  278-300;  Gaming,  {§  94,  98;  Gifte,  f{  47, 
49;  Homicide,  Si  158-257,  332;  Husband  and 
Wife,  S8  297,  313;  Incest,  §§  13,  14;  Insur- 
ance, ${  198,  653,  665,  818 ;  Intoxicating  Uq- 
uors,  li  224-236;  Judgment,  f  953;  Larceny. 
{  55;  Libel  and  Slander,  |§  101,  155;  Limita- 
tion of  Actions,  §  195;  Logs  and  Logging,  | 
15;  Malicious  Mischief,  {  9;  Marriage,  gi  40, 
50;  Master  and  Servant  gg  6,  265-281: 
Mechanics'  Liens,  g  281 ;  Mines  and  Minerals, 
8  51 :  Monopolies,  g  24;  Mortgages,  gg  36,  38; 
Alunicipal  Corporations,  gg  122,  640, 654,  81S: 
Negligence,  g  122;  New  Trial,  gg  97,  103; 
Parent  and  Child,  g  7;  Partnership,  gg  53. 
3.S0;  Payment  J  75;  Principal  and  Agent  S 
123;  Quieting  Title,  g  44;  Railroads,  gg  82. 
347,  348,  398,  441,  442,  482;  Rape,  gg  38-54; 
Sales,  g  181;  Schools  and  School  Districts,  S 
08;  Seduction,  g  46:  Taxation,  g  611;  Tlele- 
grapbs  and  Telephones,  gg  20,  66:  Trespass 
to  Try  Titie,  8§  39,  40,  41;  Trial,  g  ^2; 
Trusts,  88  41,  44,  86,  89;  Usury,  gg  113,  117; 
Vendor  and  Purchaser,  g  280;  Wills,  gg  55, 
164,  402,  433;  Witnesses. 
Reception  at  trial,  see  Criminal  Law,  gg  605- 
68;j;  Trial,  gg  41-89. 

I.  JUDIOIAI.  NOTICE. 

g  5  (Mo.)  Courts  will  take  judicial  notice  that 
a  very  large  percentage  of  the  lands  of  the 
state,  and  some  of  the  most  valuable  thereof, 
are  incumbered. — State  ei  rel.  Deems  v.  Holt- 
camp,  151  S.  W.  153. 

g  43  (Tex.)  A  court  in  an  action  on  a  liq- 
uor dealer's  bond  held  entitled  to  take  judicial 
notice  of  its  own  prior  decision  determining 
that  the  local  option  election  in  the  county  in 
which  the  bond  was  given  was  invalid. — State 
V.  Savage,  151  S.  W.  530. 

n.  PBEB1TMPTIONS. 

8  60  (Mo.)  All  things  are  presumed  in  favor 
of  life,  liberty,  and  innocence. — Nelson  r.  Jones. 
151  S.  W.  80. 

g  60  (Tex.)  In  construing  a  contract  it  must 
be  presumed  that  the  parties  intended  to  obey 
the  law.— Foard  County  v.  Sandifer,  151  S. 
W.  523. 

g  65  (Tex.)  A  court  in  construing  a  contract 
must  presume  that  tbe  parties  knew  the  law. — 
Foard  County  v.  Sandifer,  151  S.  W.  623. 

g  65  (Tex.Civ.App.)  A  special  statute  grant- 
ing a  right  of  way  to  a  railroad  compan)' 
through  the  public  lands  of  the  state  is  a  public 
law,  so  as  to  be  constructive  notice  to  another 
railroad  company  of  the  extent  of  the  rights  of 
the  grantee.— Ft.  Worth  &  D.  C.  By.  Co.  v. 
Southern  Kansas  Ry.  Co.,  151  S.  W.  850. 

There  is  a  pseudo-presumption  that  every  one 
is  presumed  to  know  the  law. — Id. 

g  67  (Mo.)  A  status  once  established  is  pre- 
sumed to  continue  until  the  contrary  is  shown 
by  evidence.— Nelson  v.  Jones,  151  S.  W.  80. 

g  67  (Tex.Civ.App.)  It  cannot  be  presumed  as 
a  matter  of  law  that  tbe  houses  in  the  built-up 
part  of  a  town  were  the  same  in  1910  as  in 
1891,  when  the  town  was  made  the  county  seat 
—Ralls  V.  Parish,  151  S.  W.  1089. 

8  78  (Mo.App.)  Where  party  to  a  contract  ob- 
tained documentary  evidence  from  third  person 
and  destroyed  part  of  it,  held,  that  it  will  be 
presumed  that  the  papers  were  as  claimed  by 
the  other  party ;  every  presumption  being 
against  the  despoiler  of  documentarv  evidence. 
--Tracy  v.  Buchanan,  151  S.  W.  747. 

{ 80  (Mo.App.)  Where  one  relies  on  the  law 
of  a  sister  state  for  his  cause  of  action,  and 
the  petition  states  a  good  cause  of  action  under 
the  statutory  law  of  Missouri,  the  presump- 
tion arises,  on  the  failure  of  defendant  to  de- 
mur, that  the  law  of  tbe  sister  state  is  similar 
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to  the  law  of  Missouri.— Madden  v.  Missouri 
Pao.  Ry.  Co.,  151  S.  W.  489. 

The  court  cannot  presume  that  the  common 
law  is  in  force  in  Kansas;  but,  in  the  absence 
•of  any  showing  to  the  contrary,  it  will  pre- 
sume that  the  statutory  law  of  Kansas  is  like 
the  statutory  law  of  Missouri. — Id. 

{ 80  (Mo.App.)  The  humanitarian  rule  is  a 
«ommon-law,  and  not  a  statutory,  rule,  and,  in 
the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  it  is  recognized  in  a  common- 
law  sister  state. — Shelton  v.  Metropolitan  St. 
Ry.  Co.,  151  S.  W.  493. 

The  territory  of  which  the  state  of  Kansas  is 
a  part,  never  having  been  subject  to  Great 
Britain,  but  having  been  a  French  possession  at 
the  time  of  its  purchase  by  the  United  States, 
no  presumption  can  be  indulged  that  the  com- 
mon law  exists  therein. — Id. 

1 82  (Mo.)  Tbe  acts  of  the  probate  courts  of 
the  state  are  presumed  to  be  regular  until  the 
contrary  is  shown. — State  ex  rel.  Nolte  v.  Mc- 
Quillin,  151  S.  W.  444. 

1 84  (Tex.Civ.App.)  The  court  cannot  presume 
that,  because  a  part  of  the  plat  of  an  existing 
town  was  within  five  miles  of  the  center  of  the 
county,  any  part  of  the  town  itself,  as  it  previ- 
ously existed,  was  within  that  radius;  that  be- 
ing a  matter  of  proof. — Balls  v.  Parish,  151  S. 
W:  1089.  , 

XU.  BURDEN  OF  PBOOF. 

§91  (Ark.)  Burden  is  on  plaintiff  to  prove 
the  affirmative  of  a  material  fact  alleged  by 
him.— Henderson  v.  £.  W.  Emerson  Co.,  151 
S.  W.  251. 

IV.  BELEVAKCT,MATERIAUTT,AMI) 
COMPETENCT  IN  GENERAX.. 

(A)  Facte  In  Issae  «i>4  Relevant  to  laaaea. 

1 99  (Ky.)  A  plaintiff  suing  for  a  personal 
injury  may  testify  what  physicians  examined 
him,  and  that  defendant's  physician  examined 
him.— Chesapeake  &  O.  Ry.  Co.  v.  Meyers,  151 
S.  W.  19. 

I  1 13  (Mo.App.)  As  regards  damages  from  loss 
of  prpfits  through  defendant's  breach  of  con- 
tract to  furnish  timber  for  plaintiff  to  manu- 
facture into  hubs  to  sell,  the  price  at  which 
another  had  contracted  to  buy  the  hubs  of 
plaintiff  is  some  evidence  of  their  market  value. 
— Martin  v.  Bunker-Culler  Lumber  Co.,  151  S. 
W.  984. 

(B)   Re*  Oestie. 

8  121  (Tex.)  Declarations  by  a  grantor,  made 
at  the  time  of  the  execution  of  a  deed,  showing 
fraud  and  nnQne  Influence,  are  competent  as  a 
part  of  the  res  gestee. — Banlun  v.  Rankin,  151 
sT  W.  527. 

I  127  (Tez.CiT.App.)  In  a  personal  injury  ac- 
tion, witnesses  held  properly  permitted  to  testify 
to  declarations  made  by  plaintiff  as  to  existing 
pain,  though  he  was  then  insane. — ^Knoz  t.  Rob- 
bins,  151  S.  W.  1134. 

(C;  Similar  Pacts   and  Tranaactlona. 

I  130  (Ark.)  In  an  action  by  the  grantors  to 
reform  their  timber  deed,  evidence  that  the  pur- 
chaser's grantee,  who  was  made  a  party  solely 
for  that  reason,  had  urged  in  an  action  between 
other  parties  a  contention  similar  to  that  of 
ttie  grantors,  is  irrelevant. — Ilearin  v.  Union 
Sawmill  Co.,  151  S.  W.  1007. 

§  139  fXex.Civ.App.)  Testimony  that  mortga- 
gee, an  insurance  company,  issued  a  policy  and 
sent  a  bill  for  the  premium  held  competent  to 
show  agreement  by  it  to  attend  to  the  insur- 
ance on  premises  covered  by  another  deed  of 
trust  executed  at  the  same  time.— Common- 
wealth Fire  Ins.  Co.  v.  Obenchain,  151  S.  W. 
611. 


V.  BEST  AND  SECONSABT  EVIDENOE. 

S  159  (Mo.)  Evidence  by  a  county  judge,  jus- 
tice, and  notary  public  in  Missouri  that  he 
searched  the  records  in  a  county  in  Arkansas 
was  not  the  best  evidence  of  the  nonexistence 
of  a  divorce  decree,  the  best  evidence  being  that 
of  the  custodian  of  such  records  or  other  per- 
sons qualified  to  search  them. — Xelsou  T.  Jones, 
151  S.  W.  80. 

{  159  (Tex.Civ.App.)  Where  defendant  plead- 
ed avoidance  of  the  policy  sued  on  by  breach  of 
a  provision  against  other  insurance,  parol  evi- 
dence to  show  the^  execution,  but  not  the  con- 
tents of  such  other  policies,  was  admissible. 
— Philadelphia  Underwriters  Agency  of  Fire 
Asa'n  of  Philadelphia  v.  Brown,  151  S.  W.  899. 

§  162  (Tenn.)  Under  Shannon's  Code,  §  5579, 
dissolution  of  an  injunction  must  be  proved,  in 
an  action  on  the  t>ond,  by  the  record  of  the 
injunction  suit— King  v.  Cox,  151  8.  W.  58. 

§  IBS  (Tenn.)  Evidence  held  not  to  show  that 
the  pleadings,  writ,  and  bond  in  an  injunction 
suit  were  lost,  so  aa  to  render  certified  copies 
admissible.— King  t.  Cox,  151  S.  W.  58. 

VI.  DEHONBTRATTVE    EVIBENGE. 

i  199  (Tex.Civ.App.)  In  action  against  man- 
ufacturer for  injuries  caused  by  soap,  permit- 
ting test  by  pouring  vinegar  on  the  soap  held 
not  error.— Armstrong  Packing  Co.  v.  Clem,  151 
S.  W.  57& 

vn.  ADsnssioNS. 

(A)  Natnre,  Form,  and  Incidents  In   Gen- 

eral. 

{210  (Mo.App.)  A  deposition  of  a  party  to 
a  suit  is  admissible  in  evidence  as  declarations 
of  an  adverse  party,  although  such  person  is 
in  court  at  the  time. — Wilson  v.  Salisbury,  151 
S.  W.  194. 

t2l3  (Tez.C7iT.App.)  In  an  action  on  con- 
tract, evidence  that  defendant's  agent  said  that 
he  would  advise  defendant  to  settle  was  not 
admissible  to  show  an  oCter  to  compromise. — S. 
W.  Slayden  &  Co.  v.  Palmo,  151  S.  W.  649. 

(B)  By    Parties    or    Otkem    Interested    in 

Bvent. 

i  222  (Tex.Civ.App.)  An  admission  by  plain- 
tiff that  he  had  obtained  other  insurance  con- 
trary to  a  provision  in  the  policy  sued  on  was 
competent  as  original  evidence. — Philadelphia 
Underwriters  Agency  of  Fire  Ass'n  of  Phila- 
delphia V.  Brown,  151  S.  W.  899. 

(G)  Br  Grantor*,  Former  Omnttru,  or  Priv- 
ies. 

i  230  (Tex.)  Declarations  by  a  grantor  before 
or  after  the  execution  of  a  deed  are  not  compe- 
tent to  prove  fraud  and  nndue  influence. — Ran- 
kin V.  Rankin,  151  S.  W.  527. 

i  230  (Tex.)  That  a  grantor  subsequent  to 
execution  and  delivery  to  a  third  person  in  es- 
crow for  delivery  to  the  grantee  after  the 
grantor's  death  listed  the  property  for  sale 
could  not  be  proved  after  the  grantor's  death 
as  arainst  grantee. — liency  v.  Phillips,  151  S. 
W.  533. 

(D)  By  Arents  or  Other  Representatives. 

{241  (Tex.Civ.App.)  In  an  action  on  con- 
tract, evidence  that  defendant's  agent  said  that 
he  would  advise  defendant  to  settle  was  ad- 
missible to  disprove  an  averment  in  the  an- 
swer that  plaintiff  had  abandoned  bis  contract. 
—Slayden  &  Co.  v.  Palmo,  151  S.  W.  649. 

{  243  (Ark.)  Declaration  of  a  coemployfi,  im- 
mediately after  a  servant's  injury,  that  if  he 
had  done  his  duty  it  would  not  have  happened 
is  inadmissible  against  the  master,  not  being 
part  of  the  res  gestie,  but  a  mere  narrative  of 
a  past  occurrence. — River.  Rail  &  Harbor  0>nst. 
Co.  V.  Goodwin.  151  S.  W.  267. 
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§244  (Mo.App.)  In  an  action  for  false  im- 
prisonment, the  declaration  of  defendant's  agent, 
tlie  day  after  the  arrest,  that  defendant  had 
plaintiff  arrested,  was  incompetent,  not  being  a 
part  of  the  res  gestae,  but  merely  an  account 
of  a  past  event— Carson  v.  St.  Joseph  Stock- 
yards Co.,  151  S.  W.  752. 

{ 244  (Tex.Civ.App.)  Agreements  or  conces- 
sions by  plaintiff's  superintendents  with  refer- 
ence to  another  part  of  its  right  of  way  than  that 
in  controversy,  though  a  part  of  the  same  sec- 
tion, were  not  admissible  in  evidence,  in  tres- 
pass to  try  title  between  it  and  another  rail- 
road company.— Ft.  Worth  &  0.  C.  Ry.  Co.  v. 
Southern  Kansas  Ry.  Co.,  151  S.  W.  SHO. 

i  253  (Mo.)  Declarations  of  defendant's  presi- 
dent held  admissible  as  declarations  of  a  cocon- 
spirator to  show  an  agreement  by  it  with  an- 
other company  to  fix  prices,  where  there  was 
other  evidence  of  conspiracy. — State  ex  rel.  Kim- 
brell  v.  People's  Ice,  Storage  &  Fuel  Co.,  151 
S.  W.  101. 

VIII.   DECUOtATIONS. 
(A)    Nature,  Form,  and  Inddeats  In  Gen- 
eral. 

§  268  (Tex.)  Declarations  by  a  grantor  after 
making  a  deed  are  not  admissible  to  show  the 
grantor's  mental  condition  at  the  time  of  the 
execution  of  the  deed,  unless  made  so  near  to 
that  time  as  to  justify  the  inference  that  such 
mental  condition  existed  at  that  time. — Rankin 
V.  Rankin,  151  S.  W.  527. 

J  27 1  (Tex.Civ.App.)  Abandoned  pleadings 
drawn  by  one  not  a  party,  containing  seit-serv- 
ing  declarations,  were  properly  excluded. — Gam- 
ble V.  Martin,  151  S.  W.  327. 

IX.  HEARSAY. 

{314  (Tex.Civ.App.)  After  the  lapse  of  a 
long  period  of  time,  death  may  be_proven  by 
hearsay.- McDoel  v.  Jordan,  151  S.  W.  117a 

1 317  (Tex.Civ.App.)  Statements  made  by  J. 
to  a  witness  explaining  bis  failure  to  testify  on 
a  prior  trial  held  hearsay.- Gamble  t.  Martin, 
151  S.  W.  327. 

1317  (Tex.Ciy.App.)  It  was  error  to  permit 
a  i^itness  to  testify  to  the  contents  of  a  letter 
which  was  not  itself  admissible  in  evidence,  as 
not  binding  the  other  party.— Ft.  Worth  &  D. 
C.  Ry.  Co.  v.  Southern  Kansas  Ry.  Co.,  151  S. 
W.  850. 

J  317  (Tex.Civ.App.)  In  an  action  for  injury 
to  an  employe  in  the  derailment  of  a  logging 
train,  testimony  that  plaintiff's  coemploy6  told 
witness  after  the  wreck  that  they  had  orders 
not  to  ride  on  the  train  was  properly  excluded, 
as  being  hearsay. — Knox  v.  Robbins,  151  S.  W. 
1134. 

1318  (Tex.Civ.App.)  Letters  passing  between 
defendant's  officials,  relating  to  the  land  in  con- 
troversy, are  not  admissible  in  trespass  to  try 
title,  not  binding  plaintiff.— Ft.  Worth  &  D.  C. 
Ry.  Co.  v.  Southern  Kansas  Ry.  Co.,  151  S.  W. 
850. 

{322  (Tex.Civ.App.)  In  an  action  for  injury 
to  an  employ^  claimed  to  have  rendered  him 
insane,  testimony  for  defendant  that  before  the 
accident  "everybody  talked  about''plaintiff's  in- 
sanity held  properly  excluded. — Knox  v.  Rob- 
bins,  151  S.  W.  1134. 

X.  DOCTrMENTART  EinSENCE. 

(D)  Production,    Anthenticatlon,    and    'Et- 

feot. 

1 366  (Tenn.)  To  prove  the  dissolution  of  an 
injunction,  a  copy  of  the  whole  record  must 
be  produced.— King  v.  Cox,  151  S.  W.  58. 

XI.  PAROL    OR    EXTRINSIC    EVI- 
SENOE  AXTECTING  WRITINGS. 

(A)  ContradietlnK.  VmrTlng,  or  Adding  to 
Tenia  of  Written    Instrument. 

1407  (Mo.App.)  Recitals  in  bills  of  lading 
that  goods   were   received  in  good  order  refer 


only  to  the  external  appearance,  and  may  be 
reoutted.— Bettman  v.  Mobile  &  O.  R.  Co.,  151 
S.  W.  169. 

§417  (Tex.)  Where  a  grantor  placed  the  deed 
in  an  envelope,  indorsed  with  bis  name,  and 
the  names  of  the  grantees,  and  delivered  the 
same  to  a  bank,  his  statement  then  made  to  the 
bank  that  it  was  for  delivery  to  the  grantees 
after  bis  death  was  admissible  as  against  the 
objection  that  it  varied  the  terms  of  the  in- 
dorsement—Henry V.  Phillips,  151  S.  W.  53-3. 

§  420  (Tex.Civ.App.)  Evidence  that  the  vendor 
executed  a  contract  upon  condition  that  it 
should  not  become  effective  until  approved  by 
his  co-owner  held  admissible. — Parker  v.  Navlor, 
151  S.  W.  1096. 

(B)  Invalldatlnv  Written  Inatrvment. 

{432  (Ky.)  Parol  evidence  is  admissible,  in 
an  action  by  a  policy  holder  to  recover  premi- 
ums paid  under  a  new  policy  and  the  surrender 
value  of  an  old  policy,  to  show  that  there  was 
no  consideration  for  the  new  policy  or  for  a 
note  given  for  premiums  due  thereon.— Provi- 
dent Sav.  Life  Assur.  Soc.  of  New  York  v. 
Shearer,  151  S.  W. '938. 

Since  Ky.  St  {  679,  requires  that  a  copy  of 
an  application  for  life  insurance  shall  be  at- 
tached to  the  policy  such  application  when  at- 
tached becomes  a  part  of  the  contract  and  parol 
evidence  is  admissible  to  vary  its  terms  where 
the  contract  is  assailed  for  want  of  considera- 
tion.—Id. 

(434  (Ky.)  In  an  action  by  a  policy  holder 
to  recover  premiums  paid  under  a  new  policy 
and  the  surrender  value  of  an  old  policy,  parol 
evidence  is  admissible  to  show  that  the  accept- 
ance of  the  new  policy  was  procured  by  false 
representations. — Provident  Sav.  Life  Assur. 
Soc.  of  New  York  v.  Shearer,  151  S.  W.  938. 

Since  Ky.  St.  {  679,  requires  that  a  copy  of 
an  application  for  life  insurance  shall  be  at- 
tached to  the  policy,  such  application  when  at- 
tached becomes  a  part  of  the  contract;  and 
parol  evidence  is  admissible  to  vary  its  terms 
where  the  contract  is  assailed  for  fraud. — Id. 

§434  (Mo.)  Fraudulent  representations  were 
not  merged  in  a  written  contract,  so  that  parol 
evidence  of  such  fraud  was  admissible. — State 
V.  Lovan,  151  S.  W.  141. 

(D)    Conatmetion   or   Application   of  Lnn- 
vnace  of  IVrltten  Inatrnment. 

(  448  (Tex.)  Parol  evidence  is  inadmissible  to 
show  the  construction  placed  on  an  unambiguous 
written  contract  by  the  parties,  where  the  in- 
tent may  be  ascertained  therefrom. — Henry  v. 
Phfllips,  151  S.  W.  533. 

{461  (Ark.)  Where  a  timber  "deed  conveyed 
all  the  pine  timber  10  inches  and  up,  thus  in- 
cluding old-field  pine,  parol  evidence  was  inad- 
missible to  show  that  it  was  not  intended  by 
the  parties  to  include  such  timber. — ^Hearin  r. 
Union  Sawmill  Co.,  151  S.  W.  1007. 

§466  (Tex.)  It  is  competent  to  show  by  parol 
that  a  written  contract  has  been  abandoned. — 
Henry  v.  Phillips,  151  S.  W.  533. 

Xn.   OPINION  EVIDENCE. 

(A)  Condnatona     and     Opinion*     of     'Wlt> 
neaaea  In  Qeneral. 

{471  (Ark.)  The  testimony  of  a  witness  that 
he  guessed  his  mother  was  in  the  possession  of 
land  was  not  a  statement  of  a  substantive  fact, 
but  a  mere  conclusion  of  the  witness. — Stricklin 
V.  Moore,  151  S.  W.  1009. 

{  50 1  (Ky.)  Where  witnesses  in  a  will  contest 
testified  that  testator  knew  the  objects  of  his 
bounty  and  the  value  of  his  stock  and  had  a 
disposing  mind,  refusal  to  permit  them  to  say 
whether  testator  was  of  sound  or  unsound  mind 
was  not  error,  since  the  question  had  been 
fully  answered. — Crostbwaite  v.  Cioathwaite. 
151  8.  W.  945. 
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1 50 1  (Ky.)  One,  not  a  medical  expert,  can- 
not testify  that  prior  to  the  alleged  injuries 
plaintiff  was  a  well  woman,  but  should  be  re- 
quired to  state  the  facts  and  the  difference  in 
appearance  of  plaintiff  before  and  after  the  ac- 
cident.—Chicago,  St.  L.  &  N.  O.  E.  Co.  V.  Ho- 
well, 151  S.  W.  950. 

(B)  Snbjecta  of  Expert  Testlmonr> 

S  527  (Tex.Civ.App.)  Men  of  experience  in  the 
cattle  business,  qualified  to  know  the  effect  of 
dipping  cattle  in  arsenic  solution,  may  give 
their  opinion  as  to  the  effect  of  such  dinping 
of  cattle  after  being  given  certain  feed.— Texas 
&  P.  Ry.  Co.  V.  Good,  151  S.  W.  017. 

(C)  Competeney  of  Bxperts. 

§538  (Tex.Civ.App.)  Cattlemen,  #ho  for  a 
number  of  years  had  been  engaged  in  shipping 
and  marketlu^  stock  to  n  given  point,  are  com- 
petent to  testify  as  experts  as  to  the  necessity 
of  feeding,  and  watering  cattle  at  a  given  point. 
—St.  Louis  &  S.  F.  Ry.  Co.  v.  Knox,  151  S. 
W.  902. 

§539  (Ky.)  Witnesses  held  qualified  to  tes- 
tify that  an  employ^  would  not  have  been  in- 
jured by  the  breaking  of  a  chain  if  other  chains 
had  been  proi)erly  adjusted.— fyouisville  &  N.  R. 
R.  Co.  V.  Goodwin,  151  8.  W.  376. 

i  544  (Tex.Civ.App.)  Cattlemen,  who  for  a 
number  of  years  bad  been  engaged  in  shipping 
and  marketing  stock  to  a  given  point,  are  com- 
petent to  testify  as  experts  as  to  whether  depre- 
ciation in  value  of  cattle  was  due  to  rough  han- 
dling and  delay.— St.  Louis  &  S.  i\  Ry.  Co.  v. 
Knox,  151  S.  W.  902. 

(D)  Bzamlnatlon  of  Experts. 

{  548  (Ky.)  Where  a  physician  examines  one 
to  qualify  himself  as  a  witness,  he  cannot  state 
what  the  party  detailed  as  the  history  of  her 
case,  although  the  rule  is  otherwise  where  the 
physician  is  called  to  administer  treatment. — 
Chicago,  St  L.  &  N.  O.  R.  Co.  v.  Rowell,  151 
S.  W.  950. 

XIV.  WEIGHT  AKD  SVFXTOIENCT. 

{584  (Ark.)  Affiimative  evidence  which  is 
reasonable  and  consistent  cannot  arbitrarily  be 
disregarded  by  the  jury. — Ramsey  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  151  S.  W.  288. 

{  586  (Mo.)  Evidence  held  not  to  show  that 
a  divorce  was  not  granted  in  a  certain  county 
in  another  state.— Nelson  v.  Jones,  151  S.  W. 
80. 

{  594  (Tenn.)  Where  the  testimony  of  insured 
was  in  no  way  impeached,  nor  was  there  any 
attack  made  on  his  character,  his  statement  as 
to  the  facts  most  be  accepted  as  true,  when 
standing  uncontradicted. — Gleason  v.  Prudential 
Fire  Ins.  Co.,  151  S.  W.  1030. 

$  596  (Ky.)  Plaintiff  must  establish  his  cause 
of  action  by  evidence  which  does  more  than 
support  a  mere  guess  as  to  the  existence  of  the 
facts  establishing  liability.— Thomas'  Adm'r  v. 
Eminence  Distilling  Co.,  151  S.  W.  47. 

S596  (Ky.)  To  overturn  a  written  contract, 
parol  evidence  must  be  clear  and  convincing, 
especially  where  its  effect  is  to  destroy  the  writ- 
ten contract  or  to  give  the  attacking  party  an 
advantage. — Provident  Sav.  Life  Assur.  Soc.  of 
New  York  v.  Shearer,  151  S.  W.  938. 


EXAMINATION. 

See  Witnesses,  {f  236-287. 

EXCEPTIONS. 

See  Appeal  and  Error,  §{  253-274;    Pleading, 
S  205. 


EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  {(  500-502,  511,  618, 
544,  548,  549,  632,  581,  732 ;  Criminal  Law, 
is  1088-1093,   1109. 

I.   NATmUS.  FORM.  AND  CONTENTS 
is  GENEBAI.. 

i  6  (Mo.App.)  When  an  appeal  is  taken  to 
overrule  a  motion  setting  aside  a  default  judg- 
ment, matters  that  occurred  at  the  time  of  the 
default  are  immaterial,  and  have  no  place  in 
the  bill  of  exceptions. — State  ex  rel.  Elrick  v. 
Allen.  151  S.  W.  756. 

Matters  of  which  the  trial  court  took  judi- 
cial notice  are  properly  incorporated  in  a  bill 
of  exceptions. — Id. 

{23  (Ark.)  Direction  in  bill  of  exceptions 
that  the  "clerk  here  insert  testimony"  held  not 
to  authorize  consideration  as  a  part  of  the  bill 
of  testimony  subsequently  transcribed  and  cer- 
tified to  by  the  official  stenographer,  where  it 
did  not  appear  that  it  was  approved  by  the  tri- 
al judge.— Grand  Lodge  of  A.  O.  D.  W.  of 
Arkansas  v.  Dreher,  151  S.  W.  435. 

U.  SETTIXMENT,  SIGNING.  AND 
FIUNG. 

f  38  (Mo.)  Where  no  bill  of  exceptions  was 
filed  at  the  term  when  the  referee  was  appoint- 
ed, nor  leave  taken  to  file  such  a  bill,  tine  ref- 
erability  of  the  proceeding  was  not  open  to 
review  on  appeal. — State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  ^  Fuel  Co.,  151  S.  W. 
101. 

§51  (Mo.App.)  That  a  bill  of  exceptions  is 
not  true  is  sufiicient  to  justify  a  judge  in 
not  signing  it.— State  ex  rel.  Elrick  v.  Allen, 
151  8.  W.  756. 

{ 53  (Mo.)  A  writ  of  prohibition  restraining 
a  circuit  judge  from  signing  and  filing  a  bill 
of  exceptions  in  a  certain  case  which  be  had 
disposed  of  held  a  valid  reason  for  his  refusal 
to  sign  and  file  such  bill.— State  ex  rel.  Nolte 
V.  McQnillin,  151  S.  W.  444. 

Mandamus  will  not  be  granted  to  compel  a 
circuit  judge  to  sign  and  file  bills  of  exception 
where  it  would  be  a  useless  act — Id. 

§  54  (Mo.App.)  Rev.  St.  §{  2030,  2031,  2034. 
provide  the  exclusive  remedies  for  the  refusal 
of  the  trial  judge  to  sign  bills  of  exception, 
and  an  ex  parte  affidavit  of  counsel  in  the  ab- 
stract that  an  exception  to  the  motion  for  new 
trial  was  preserved,  cannot  be  considered  so  as 
to  supply  tlie  exception,  which  was  not  in  the 
bill.— Murphy  v.  Lorwood  Cooperage  Co.,  151 
S.  W.  191. 

{  56  (Mo.)  The  judge's  statement,  at  the  end  of 
a  paper  purporting  to  be  a  bill  of  exceptions, 
that  it  was  allowed,  signed,  sealed,  "filed,  and 
made  a  part  of  the  record,"  does  not  prove  that 
it  was  filed.— Langstaff  v.  City  of  Webster 
Groves,  151  8.  W.  456. 

EXCESSIVE  DAMAGES. 

See  Damages,  1 132;  Death,  §  99. 

EXCUSE. 

See  Judgment,  {  143. 

EXECUTION. 

See  Adverse  Possession,  {  85;  Estoppel,  {  91; 
Fraudulent  Conve.vances,  S  241 ;  Garnish- 
ment, {  60;  Justices  of  the  Peace,  {  136; 
Wills,  §  114. 

n.  PBOPEBTT  SUBJECT  TO  EXECU- 
TION. 

§41  (Mo.App.)  Trust  property  cannot  be 
reached  in  an  action  at  law  for  damages  for 
breach   of  an   executory   contract,   and   it  can 
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only  be  reached  in  equity.— Markel  v.  Peck,  151 
S.  W.  772. 

i  45  (Ky.)  Tbe  interest  of  a  legatee  in  the 
proceeds  of  property  directed  to  be  converted 
into  money  and  distributed  is  not  subject  to 
levy  under  an  ordinary  execution  and  a  judg- 
ment against  the  legatee  does  not  create  any 
lien  on  his  interest  in  the  land. — Cropper  v. 
Gaar's  Ex'r,  151  S.  W.  913. 

V.  STAT.  QlTASHnrO.  VAGATIITO,  AMD 
BELIEF  AGAINST  EXEGUTIOH. 

I  163  (Mo.App.)  That  a  foreign  corporation 
is  not  authorized  to  do  business  in  the  state  is 
an  affirmative  defense  to  its  rigl>t  to  an  ex- 
ecution on  a  judgment  in  its  favor ;  and  the 
mere  filing  of  an  ex  parte  affidavit  showing 
noncompliance  by  the  corporation  with  the  stat- 
utes, not  presented  to  the  court,  is  insufficient. 
— Scientific  American  Club  v.  Horchitz,  151  S. 
W.  475. 

VI.  OUUMS  BT  THIRD  FERSONB. 

S  181  (Tex.Civ.App.)  A  claimant  in  a  trial  of 
tbe  right  to  property  levied  on  is  entitled  to  pre- 
vail, when  his  rightful  possession  was  disturbed, 
or  when  he  was  entitleid  to  possession,  and  has 
been  deprived  thereof  by  the  levy. — Jones  v. 
Lawrence,  151  S.  W.  584. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  f,  374;  Death,  i  31; 
Descent  and  Distribution ;  Divorce,  $  194 ; 
Husband  and  Wife,  1276;  Infante,  S  ^; 
Public  Lands,  {  175;  Wills. 

n.   APPOINTMEIfT.    QUALIFICATION. 
AND    TENUBE. 

$31  (Tex.Civ.App.)  In  view  of  Rev.  Civ.  St. 
19li,  art.  3235,  providing  that  an  intestate's 
property  shall  vest  in  his  lieirs  at  law  or  his  es- 
tate shall  pass  to  the  administrator's  possession 
for  distribution,  the  appointment  of  a  guardian 
of  minor  heirs  held  not  to  ipso  facto  supersede 
the  ifdministrator. — Wilkin  v.  Simmons,  151  S. 
W.  1145. 

III.   ASSETS,  APFRAISAL,  AND  IN- 
VENTORY. 

i  55  (Tex.Civ.App.)  A  wife's  administrator 
was  entitled  to  administer  separate  property 
left  by  her  under  the  supervision  of  the  probate 
court.— Lania  v.  Roe,  151  S.  W.  571. 

IV.  COIXECnON  AND  MANAGEBCENT 
OF   ESTATE. 

(A)  la   Qeaeral. 

!87  (Ky.)  Under  Const.  $  241,  vesting  an 
administrator  with  the  right  of  action  for 
deatli,  it  was  not  necessary  that  the  infant  wife 
and  child  of  deceased  should  be  advised  as  to  a 
settlement.— Slusher  v.  Weller,  151  S.  W.  684. 

(B)  RenI  Property  and  laterests  Tkerein. 

§  138  (Ky.)  A  will  held  to  authorize  dece- 
dent's executor  to  sell  his  land. — Smith  v.  Scott's 
Ei'r,  151  S.  W.  42. 

VI.  ALLOWANCE  AND  PAYMENT  OF 

CLAIMS. 
(B)  PresentatloB    and    Allovraace. 

S225  (Mo.App.)  Rev.  St.  1909.  jtf  190-194, 
limiting  the  time  for  exhibiting  claims  against 
decedents'  estates,  are  a  special  statute  of  limita- 
tions, not  affecting  the  general  statute,  and  a 
surety  on  a  note  paying  a  judgment  thereon 
must  file  his  claim  for  contribution  against  the 
••state  of  a  deceased  cosurety  within  five  years 
from  the  pnymcnt,  deducting  the  period  be- 
tween the  cosurety's  death  and  the  granting  of 
letters. — Hinshaw  v.  Warren's  Estate,  151  S. 
W.  497. 

I  228  (Mo.App.)  A  claimant  against  a  deced- 
ent's estate  wlio  makes  out  the  claim,  and  takes' 


it  to  the  home  of  the  clerk  of  the  probate 
court  to  have  it  sworn  to,  without  requesting 
the  derk  to  file  it,  does  not  thereby  file  tbe 
claim  within  the  statute. — Hinshaw  ▼.  War- 
ren's Estate,  151  S.  W.  497. 

i  232  (Mo.App.)  An  administrator  who  long 
before  the  running  of  limitations  agreed  to- 
waive  service  of  notice  of  claim  against  de- 
cedent's estate  was  not  thereby  estopped  from 
pleading  limitations,  where  claimant  delayed 
the  presentation  of  his  claim  until  limitations- 
had  run. — Hinshaw  v.  Warren's  Estate,  151 
S.  W.  407. 

(C)  Dtapated  Clalaub 

S  245  (Mo.App.)  To  invoke  the  bar  of  limita- 
tions to  a  claim  against  a  decedent's  estate,  it 
is  not  necessary  to  file  a  written  pleading  set- 
ting up  limitations,  either  in  the  probate  court 
or  in  the  circuit  court  on  appeal. — Hinshaw  v. 
Warren's  Estate,  151  S.  W.  497. 

Vm.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

(A)  'Wben  Anthorfscd. 

i326  (Mo.)  While  under  Rev.  St.  1900,  ff 
147,  148,  a  sale  of  incumbered  real  estate  may 
be  made  in  administration,  if  such  sale  will 
promote  the  interests  of  the  heirs  though  there 
are  no  general  debts,  a  sale  merely  to  prevent 
a  partition  is  not  justified.— State  ex  rel.  Deems 
V.  Holtcamp,  151  S.  W.  153. 

i  326  (Tex.Civ.App.)  If  the  probate  court  had 
fixed  the  allowance  for  the  support  of  a  widow 
and  minor  children  of  decedent,  and  funds  were- 
needed  for  a  year's  support  of  the  children,  it 
could  order  a  sale  of  land  of  tbe  estate  on  the 
administrator's  application  for  the  support  of 
such  heirs. — Wilkin  v.  Simmons,  151  S.  W. 
1145. 

The  existence  of  orders  by  tbe  probate  court 
fixing  the  allowance  for  the  years  support  of 
minor  children  and  the  allowance  for  them  in 
lieu  of  exempt  property  were  not  needed  to  give- 
jurisdiction  to  order  the  sale  of  land  of  the  es- 
tate for  the  support  of  such  children  as  heirs. 
—Id. 

(B)  ApplieatioB  and  Order. 

i  337  (Mo.)  An  administrator  selling  incnm- 
bered  real  estate  to  pay  his  own  unprobated 
claim  or  tbe  debts  due  to  incumbrancers  must 
proceed  under  Rev.  St.  1909,  i§  150,  151,  by 
petition  accompanied  by  his  account  and  in- 
ventory and  a  list  of  unpaid  debte,  and  must 
give  the  notice  required  by  section  152. — State 
ex  rel.  Deems  v.  Holtcamp,  151  S.  W.  153. 

Though  Kev.  St.  1909,  fi  147,  148,  require  no- 
notice,  such  notice  is  necessary. — Id. 

$  349  (Tex.Civ.App.)  If  the  probate  court  ac- 
quires jurisdiction  of  the  property  of  an  estate 
and  of  the  persons  interested  therein,  it  has  com- 
plete jurisdiction,  so  that  its  order  of  sale  can- 
not be  collaterally  attacked.— Wilkin  v.  Sim- 
mons, 151  S.  W.  1145. 

The.  question  whether  a  sale  of  the  land  was 
necessary  for  the  support  of  minor  heirs  on  an 
administrator's  application  for  a  sale  for  that 
purpose  was  for  the  determination  of  the  pro- 
bate court,  and  its  judgment  thereon  cannot  be- 
collaterally  attacked. — Id. ' 

Lands  sold  on  an  administrator's  application 
for  an  order  of  sale  held  sufficiently  described 
in  the  application,  as  against  collateral  attack 
on  tbe  order  of  sale. — Id. 

(O)  Sale. 

1383  (Tex.Civ.App.)  While  probate  conrts 
may  not  sell  lands  of  a  deceased  person  with- 
out the  citation  directed  by  Rev.  St.  1895.  art 
2123,  on  collateral  attack  it  will  be  presumed 
that  due  service  was  obtained.— Daimwood  v. 
Driscoll,  151  S.  W.  621. 

An  application  by  an  executor  to  sell  real 
estate,  though  it  did  not  comply  with  Rev.  St. 
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1895,  art.  2123,  held,  not  void,  and  henoe  not 
open  to  collateral  attack. — Id. 

A  sale  of  land  by  an  executor  by  order  of 
court,  without  notice,  is  not  void,  but  voidable. 
-Id. 

The  failure  to  show  the  expenses  and  claims 
of  the  executor,  in  an  application  for  sale  of 
land,  as  required  by  Rev.  St.  1895,  art.  2123, 
rendered  the  sale  only  voidable,  even  though 
there  were  no  debts  due  to  any  one;  and  it 
could  not  be  collaterally  attacked.— Id. 

Where  the  application  to  sell  lands  showed 
that  debts  were  due  the  executor,  it  will  be 
presumed,  on  collateral  attack,  that  the  law 
in  regard  to  claims  of  an  executor  was  fully 
complied  with.— Id. 

{383  (Tex.Civ.App.)  An  administrator'a  sale 
of  land  upon  an  application  stating  that  its  sale 
was  necessary  for  the  support  of  heirs,  etc.,  is 
not  void  so  as  to  be  subject  to  collateral  attack, 
even  though  not  made  for  a  purpose  authorized 
by  law.— Wilkin  v.  Simmons,  151  S.  W.  1145. 

§  388  (Tex.Civ.App.)  Where  the  court,  on  an 
application  by  an  executor,  made  an  order  of 
sale  and  confirmed  it,  a  purchaser  could  as- 
sume that  the  order  was  properly  made. — Daim- 
wood  V.  Driscoll,  151  S.  W.  621. 

{ 388  (Tex.Civ.App.)  An  order  for  sale  of  the 
land  of  an  estate,  report  thereof,  and  confirma- 
tion, are  sufficient  to  give  the  purchaser  title 
without  the  execution  of  a  deed,  so  that  it  is 
immaterial  that  the  deed  executed  was  made  be- 
fore confirmation. — Wilkin  v.  Simmons,  151  S. 
W.  1145. 

XI.  AOOOUNTINO  AND  SETTLEMENT. 
(C)  Charges  and  Credit*. 

{ 485  (Ky.)  An  attorney  after  qualifying  as 
administrator  cannot  charge  for  services  which 
he  renders  as  attorney  for  himself. — Slusher  v. 
Weller,  151  S.  W.  684. 

(D)   CompcBMitlom. 

$496  (Ky.)  Where  an  attorney  qualified  as 
administrator  at  the  request  of  an  infant  wid- 
ow, and,  without  the  service  of  any  other  at- 
torney, obtained  $3,000  in  settlement  of  her 
claim  for  decedents  wrongful  death,  held  that, 
in  view  of  the  statute  limiting  administrators 
commissions  to  5  per  cent.,  he  was  entitled  to 
5  per  cent,  on  that  amount.— Slusher  v.  Weller, 
161  S.  W.  684. 


EXEMPTIONS. 


See  Homestead. 

EXPLOSIVES. 

See    Master   and    Servant,   |i   118,   236,    289; 
Negligence,  i  136. 

i  8  (Tex.Civ.App.)  Whether  an  owner  of  ex- 
plosives who  placed  them  on  the  premises  of  a 
third  person  to  which  children  resorted  was 
guilty  of  actionable  negligence,  and  liable  for 
injuries  to  a  child  caused  by  an  explosion,  held 
for  the  jury.— Little  v.  James  McCord  Co.,  151 
S.  W.  835. 

Whether  the  negligence  of  an  owner  of  ex- 
plosives who  placed  them  on  the  premises  of  a 
third  person  was  the  proximate  cause  of  an  in- 
jury to  a  child  caused  by  an  explosion  held  for 
the  jury.— Id. 

An  owner  wto  placed  explosives  on  the  prem- 
ises of  a  third  person  held  not  entitled  to  es- 
cape liability  for  injuries  to  a  child  caused  by 
an  explosion  on  the  ground  that  children  were 
attracted  to  the  premises  for  the  chief  puiipose 
of  securing  pecans. — Id. 

EXPROPRIATION. 

See  Eminent  Domain. 


EXPULSION. 

See  Carriers,  {§  373-383. 

FACTORS. 

See   Brokers. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.   OrVXL  LIABII.ITT. 

(A)  Acta  Conatltntlnar  False  Impriaonment 
and  lilablllty  Tkerefor. 

i  15  (Tex.Giv.App.)  Where  plaintiff  was  ar- 
rested by  an  officer  employed  by  a  private  per- 
son to  keep  the  peace  at  a  show,  the  fact  that 
the  person  making  the  arrest  was  an  ofllcer 
did  not  show  that  he  acted  in  his  official  ca- 
pacity, nor  was  the  fact  of  his  employment 
sufficient  to  show  that  he  acted  as  defendant's 
servant.— Kucker  v.  Barker,  1.51  S.  W.  871. 

Act  of  an  officer  doing  private  duty  in  de- 
fendant's show  tent  in  dragging  plaintiff  out  of 
a  seat  and  causing  him  to  be  arrested,  after  de- 
fendant had  instructed  the  officer  to  settle  a 
dispute  over  possession  of  the  seat,  held  not  in 
the  officer's  official  capacity,  but  performed  in 
defendant's  business,  for  which  defendant  was 
liable.— Id. 

(B)  Aetlons. 

S  36  (Tex.Civ.App.)  Where  plaintiff,  a  young 
unmarried  man  of  good  habits,  was  arrested  in 
the  presence  of  friends  while  occupying  a  re- 
served seat  in  a  show  tent,  and,  after  being 
roughly  handled  and  wounded  in  the  face,  was 
driven  to  jail  in  the  police  wagon,  and  lock- 
ed up  with  negroes  and  Mexicans,  a  verdict 
of  $1,000  as  compensatory  damages  for  false 
imprisonment  was  not  excessive. — Rucker  v. 
Barker,  151  S.  W.  871. 

Where,  in  an  action  for  false  imprisonment 
there  was  evidence  of  actual  malice  on  de- 
fendant's part,  it  was  not  error  to  allow  $250 
by  way  of  punitive  damages. — Id. 

FALSE  PRETENSES. 

See  Criminal  Law,  {{  761,  1169. 

i  12  (Mo.App.)  A  debtor  who  obtains  a  cred- 
it on  account  by  means  of  an  order  drawn  on 
a  third  person,  not  indebted  to  him,  is  not 
guilty  of  obtaining  property  under  false  pre- 
tenses, in  violation  of  Rev.  St.  1909,  §  45G5.— 
State  V.  Martin,  151  S.  W.  504. 

1 34  (Mo.)  Under  Rev.  St.  1909,  |  4765,  speci- 
fying the  elements  of  the  crime  of  false  pre- 
tenses, an  information  held  sufficient,  though 
the  cliarge  as  to  obtaining  the  property  was 
not  included  in  the  charging  part  of  the  in- 
formation.—State  v.  Iiovan,  151  S.  W.  141. 

§  38  (Mo.)  In  an  action  for  obtaining  shares 
of  stock  by  false  representations  as  to  the  ti- 
tle to  land,  deeds  to  land  described  in  the  in- 
formation held  properly  admitted.— State  v. 
Lovan,  151  S.  W.  141. 

i  42  (Mo.)  In  a  prosecution  for  fraudulent 
representations  that  land  was  unincumbered, 
testimony  for  the  defendant  that  deeds  of  tru.st 
on  such  property  pledged  to  secure  a  loan  could 
have  been  recovered  by  him  at  any  time  held 
admissible  as  bearing  on  intent.— State  v.  Lov- 
an, 151  S.  W.  141. 

S  49  (Mo.)  On  a  prosecution  for  obtaining 
shares  of  stock  by  false  pretenses  as  to  the 
condition  of  the  title  to  certain  property,  held, 
that  there  was  no  failure  of  proof  of  the  sub- 
ject-matter of  the  representation  alleged  in  the 
information.— State  v.  Lovan,  151  S.  W.  141. 

FEDERAL  COURTS. 

See  Judgment,  |  829 ;   Removal  of  Causes,  |  76. 
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FELLOW  SERVANTS. 

See  Master  and  Servant,  §§  180-201,  279. 

FILING. 

See  Exceptions,  Bill  of,  $  66;  Executors  and 
Administrators,  §J  225,  228. 

FINDINGS. 

See  Equity,  g  409. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Railroads,  U  459,  482;  Telegraphs  and 
Telephones,  |S  15,  20. 

FLOATAGE. 

See  Logs  and  Logging,  $  16. 

FLOWAGE. 

See  Waters  and  Water  Courses,  |  68. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Forcibly  Entry  and  Detainer,  §  6. 

Z.  OtVZX.  UABIUTT. 

1 6  (Tex.CiT.App.)  Instruction,  on  partnership 
accounting,  that  right  to  rents  could  not  be 
awarded  as  to  property  as  to  which  actions  of 
forcible  entry  and  detainer  were  pending,  was 
hild  erroneous  in  view  of  Sayles'  Ann.  Civ.  St. 
1897,  arts.  2529,  2542,  limiting  the  issues  in 
forcible  entry  and  detainer  to  right  of  possession 
only.— Hengy  v.  Hengy,  151  S.  W.  112T. 

FORECLOSURE. 

See  Chattel  Mortgages,  |  284;  Mortgages,  {§ 
330-480. 

FOREIGN  CORPORATIONS. 

See  Judgment,  %  713. 

FORFEITURES. 

See  Insurance,  f{  353,  384;    Railroads,  |  82. 

FRANCHISES. 

Se«  Telegraphs  and  Telephones,  f|  10,  30. 

FRAUD. 

See  Acknowledgment,  |  58 ;  Appeal  and  Error, 
i  1027;  Arbitration  and  Award,  {  67;  At- 
tachment, IS  32,  233;  Bankruptcy,  $  142; 
Bills  and  Notes,  S§  303,  497,  525 ;  Brokers, 
§§  03,  84 ;  Cancellation  of  Instruments,  f  J  4, 
24,  56,  59;  Compromise  and  Settlement; 
Contracts,  §  99;  Deeds,  IS  70,  203,  211;  Es- 
toppel, I  59 ;  Evidence,  §  434  ;  False  Pretens- 
es; Frauds,  Statute  of;  Fraudulent  Convey- 
ances ;  Gifts,  I  47 ;  Guaranty,  §  20 ;  Insur- 
ance. §  723 ;  Mines  and  Minerals,  {  58 ;  Pub- 
lic hands,  {  177 ;  Vendor  and  Purchaser,  g$ 
80,  45. 

Z.  DECEPTION   OONSTITtrriHO 

FRAUD.  AND  UABIUTT 

TREREFOA. 

{  1 1  (Mo.App.)  Mere  expressions  of  opinion, 
as  distinguished  from  representations  as  to  ex- 
isting facts,  cannot  be  made  the  basis  of  an 
action  for  fraud. — Williamson  v.  Harris,  161 
S.  W.  500. 

I  18  (Mo.App.)  One  suing  for  damages  from 
fraudulent  representations,  inducing  the  execu- 
tion of  an  instrument,  mnst  show  that  the 
representations  were  as  to  a  material  fact,  and 
thnt  they  contributed  to  the  injury. — Birch 
Tree  State  Bank  v.  Dowler,  151  S.  W.  784. 


1 20  (Mo.App.)  A  representation,  to  be  ac- 
tionable as  a  fraudulent  representation,  must 
be  one  on  which  the  complaining  party  relied, 
and  by  which  he  was  actually  misled  to  his  in- 
jnr.v.— Birch  Tree  State  Bank  v.  Dowler,  151 
S.  W.  784. 

1 20  (Mo.App.)  To  be  actionable  a  vendor's 
false  representations  as  to  the  quality  of  land 
must  relate  to  a  material  fact  relied  upon  by 
the  purchaser.— Williamson  t.  Harris,  151  S. 
W.  500. 

{28  (Tex.Civ.App.)  If  a  test  well  wag  drill- 
ed and  completed  according  to  contract,  the 
fact  that  thereafter  the  contractor  made  un- 
true representations  as  to  the  quality  of  the 
water  was  not  actionable  fraud  constituting  a 
defense  to  a  note  for  the  work.— Miller  T.  Layne 
&  Bowler  Co.,  151  S.  W.  341. 

n.  ACTIONS. 

(O  BTldenee. 

{  50  (Ky.)  The  burden  of  proving  actual  fraud 
is  on  the  party  asserting  it,  unless  fraud  is 
implied  from  the  confidential  relation  of  the 
parties.— Shacklette  v.  Goodall,  151  S.  W.  23. 

FRAUDS,  STATUTE  OF. 

V.  AGREEMENTS   NOT    TO    BE    PER- 
FORMED WITHIN   ONE  YEAR. 

1 49  (Ark.)  A  contract  to  erect  a  building, 
which  may  be  i)erformed  within  a  year,  is  not 
within  the  statute  of  frauds.— Friedman  t. 
Schleuter,  151  S.  W.  696. 

Vn.   SAI.ES  OF   GOODS. 

(B)  Acceptance   of  Part  of  CrooAa. 

i  89  (Mo.App.)  Where  a  buyer  of  goods  in  a 
store  selected  goods  desired,  and  subsequently  ex- 
changed them  for  other  goods  in  the  store,  there 
was  a  delivery  and  acceptance  of  the  original 
goods,  to  constitute  a  valid  sale  within  the 
statute  of  frauds  (Rev.  St  1909,  {  2784).— P. 
H.  Rea  Implement  Co.  t.  Smith,  151  S.  W. 
205. 

{ 90  (Mo.App.)  Under  the  statute  of  frauds 
(Rev.  St.  1909,  §  2784),  a  seller  of  personalty 
for  more  than  $30,  unaccompanied  by  any  writ- 
ing or  part  payment,  is  not  binding  on  the 
buyer,  in  absence  of  a  delivery.— P.  H.  Rea 
Implement  Co.  v..  Smith,  161  S.  W.  203. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  i  302. 

I.  TRANSFERS    AND   TRANSACTIONS 

nrVAUD. 

(B)  Nature  and  Form  of  Transfer. 

S  25  (Mo.)  Where  no  rights  of  creditors  inter- 
vened, an  alteration  in  the  date  of  a  deed  from 

a  son  to  his  mother,  made  after  acknowledg- 
ment, but  before  record,  would  not  avoid  it  as 
to  subsequent  creditors  of  the  son. — Mayhew  v. 
Todisman,  151  S.  W.  436. 

(D)  Indtebtedneas,   Inaol-renex,   and   Intent 
of  Grantor. 

{61  (Mo.App.)  A  gift  by  an  tnsolTent  father 
to  his  son  is  fraudulent  as  to  creditors,  what- 
ever the  Intent.— Wilson  v.  Salisbury,  151  S. 
W.   194. 

tV)  ConAdentlal  Relations  of  Parties. 

g  104  (Mo.)  Financial  transactions  between 
husband  and  wife  are  looked  upon  with  suspi- 
cion.—First  Nat  Bank  v.  Renick,  161  S.  W. 
421. 

(B)  Preferences  to  Creditors. 

{115  (McApp.)  A  debtor  may  transfer  Ua 
proi>erty  in  payment  of  his  debts,  though  he 
thereby  gives  certain  creditors  a  preference.— 
Gambrel  t.  Hines,  151  S.  W.  474. 


Digitized  by 


Google 


]233 


INDBX-DIOSST 


CMfta 


(I)  Retention   of  PMseaslpn  or  Apparent 
Title  br  Ormntor. 

I  135  (Mo.App.)  An  unrecorded  -bill  of  sale 
from  a  debtor  to  his  creditors  in  payment  of 
his  debts  without  a  change  of  possession  held 
void  under  Rev.  St.  1909,  {  2887,  malcing  void 
as  to  creditors  a  sale  of  chattels  without  a 
change  of  possession. — Gambrel  v.  Hines,  161 
S.  W.  474. 

f  1 54  (Mo.)  Where  property  was  conveyed  to 
a  son  for  his  mother^  and  the  deed  to  the  son 
was  recorded,  the  omission  of  the  mother  to  re- 
cord her  deed  from  the  son  would  not  vitiate  it 
or  give  existing  creditors  a  right  to  complain, 
though  she  could  not  claim  the  property 
against  those  giving  the  son  credit  on  his  ap- 
parent ownership. — Mayhew  v.  Todisman,  161 
S.  W.  436. 

in.  REHEDISS   or  CBEDITOB8  AND 
PTTROHABERS. 

(O  RlBbt  of  Action   to    Set   Aalde   Trnnn- 
fer,  and  Defense*. 

1 241  (Mo.App.)  In  a  judgment  creditor's  ac- 
tion to  reach  land  fraudulently  conveyed  by 
the  debtor,  plaintiff  need  not  procure  an  exe- 
cution and  return  nulla  bona,  where  the  debtor 
has  been  proved  insolvent.— Wilson  v.  Salis- 
bury, 151  S.  W.  194. 

(G)  BTldence. 

{ 278  (Mo.)  The  common  law,  giving  rise  to 
the  presumption  that  a  husband  furnished  the 
money  for  the  purchase  of  land  during  cover- 
ture, title  to  which  was  taken,  in  the  wife, 
has  been  abolished  by  Rev.  St.  1909,  g|  8304, 
8309,  defining  the  powers  of  married  women, 
and  the  presumption  is  entitled  to  but  little 
weight  in  determining  whether  conveyances  to 
a  wife  by  a  third  person  are  fraudulent  as 
against  the  husband's  creditors. — Crump  v. 
Walkup,  151  S.  W.  709. 

g  295  (Ky.)  Evidence  held  not  to  sustain  a 
finding  that  certain  mules  and  hogs  were  ever 
the  property  of  defendants,  or  were  transferred 
by  them  to  their  mother  to  defraud  creditors.— 
Cfoomes  Bros.  v.  Grigsby  &  Co.,  151  S.  W. 
943. 

$300  (Mo.)  Evidence  held  to  show  that  a 
wife  purchased  property  by  means  of  her  separ- 
ate estate,  so  that  the  conveyances  were  not  in 
fraad  of  the  husband's  creditors. — Crump  v. 
Wallcup,  151  S.  W.  709. 

That  a  husband,  without  his  wife's  knowl 
edge,  mortgaged  her  separate  chattels,  is  not 
evidence  that  he  owned  the  chattels,  and  that 
the  wife's  claim  thereto  is  in  fraud  of  his 
creditors. — Id. 

That  a  husband  listed  personalty  claimed  by 
bis  wife  as  his  own  for  taxation  is  not  con- 
clusive evidence  that  the  wife's  claim  of  own- 
ership is  in  fraud  of  his  creditors.— Id. 

GAMING. 

See  Indictment  and  Information,  g{  70,  87. 

m.  ORIMINAI.  BESPON SIBILITT. 

(A)   OSenaea. 

f  76  (Tex.Cr.App.)  When  a  person  opens  a 
house  under  his  control,  and  permits  persons  to 
gather  there  and  gamble  without  invitation,  it 
becomes  a  "resort  for  gambling."— Davis  v. 
State,  151  S.  W.  313. 

Where  an  unmarried  man  talces  possession  of 
a  private  house  during  the  owner's  absence, 
and  permits  gambling  therein,  he  is  guilty  of 
unlawfully  permittiog  property  under  his  con- 
trot  to  be  used  as  a  resort  for  gambling. — ^Id. 

The  act  of  a  person  in  engaging  with  others 
in  gambling  on  premises  under  his  control  con- 
stituted permission  to  the  others  to  gamble.— Id. 


(B)  Proaeentlon  and  Fnnlalunent. 

i  88  (Tex.Cr.App.)  An  indictment  for  permit- 
ting gambling,  in  violation  of  Pen.  Code  1911, 
art.  659,  need  not  name  the  games  played. — 
Davis  V.  State,  151  S.  W.  313. 

1 89  (Tex.Cr.App.)  An  indictment  for  per- 
mitting gambling,  in  violation  of  Pen.  Code 
1911,  art.  559,  need  not  describe  the  premises, 
nor  allege  the  house  to  be  a  public  place. — Davis 

V.  State,  151  S.  W.  313. 

1 94  (Tex.Cr.App.)  Evidence  that  shortly  be- 
fore the  grand  jury  met  defendant  requested 
gambling  to  stop,  held  not  to  present  the  issue 
that  gambling  theretofore  took  place  without 
his  consent.— Davis  v.  State,  151  S.  W.  313. 

{98  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  finding  that  defendant  permitted  a  house  un- 
der bis  control  to  be  used  as  a  resort  for  gam- 
bling.—Davis  V.  State,  151  S.  W.  313. 

GARNISHMENT. 

See  Banks  and  Banking,  {  134. 

II.  PERSONS    AND   PROPERTY    STTB. 
JEOT  TO  GARNISHBCENT. 

§  27  (Tex.Civ.App.)  Under  Rev.  Civ.  St  1911, 
arts.  3745,  3742,  296,  a  stockholder's  interest 
in  a  corporation,  evidenced  by  shares  of  stock 
assigned  to  a  bank  as  collateral  security,  could 
not  be  subjected  to  garnishment  by  service  of 
notice  on  an  officer  of  the  bank.— Presnall  v. 
Stockyards  Nat.  Bank,  151  S.  W.  873. 

{29  (Tex.Civ.App.)  A  debtor's  equity  of  re- 
demption in  mortgaged  cattle,  pledged  to  a 
bank  for  a  loan  and  of  less  value  than  the  loan, 
held  not  subject  to  garnishment  as  against  the 
bank.— Presnall  v.  Stockyards  Nat.  Bank,  151 
S.  W.  873. 

§58  (Tex.)  The  principle  underlying  the  role 
that  property  in  custodia  legis  is  not  subject  to 
garnishment,  etc.,  is  to  protect  the  jurisdiction 
of  the  court  from  invasion  of  another  tribunal 
or  officer,  and  not  to  protect  the  debtor's  prop- 
erty.—Turner  V.  Gibson,  151  S.  W.  793. 

{60  (Tex.)  In  view  of  Rev,  Oiv.  St.  1911, 
art.  3778,  requiring  the  surplus  upon  an  execu- 
tion sale  to  be  paid  over  to  defendant,  any  ex- 
cess remaining  in  the  sheriff's  hands  after 
satisfying  a  writ  of  execution  may  be  the  sub- 
ject of  garnishment — Turner  v.  Gibson,  151 
S..  W.  793. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 

ENFORCE.  . 

{191  (Tex.Civ.App.)  Where  a  garnishee  tm- 
swered  claiming  the  property  of  the  debtor  and 
was  unsuccessful,  it  became  itself  a  litigant 
and  could  not  recover  attorney's  fees  or  costs. 
—Presnall  v.  Stockyards  Nat  Bank,  151  S. 
W.  873. 

GAS. 

See  Mines  and  Minerals,  |  68. 

GIFTS. 

See  Adverse  Possession,  {{  64,  85;  (]lharities; 
Fraudulent  Conveyances ;  Husband  and  Wife, 
S  49V^  ;   Wills,  {  673. 

Z.  INTER  VIVOS. 

{  4  (Ky.)  A  deed  of  gift  conveying  all  of  the 
donor's  estate,  real  and  personal,  is  sufiiciently 
definite  and  carries  with  it  a  note  in  favor  of 
the  donor.— Taylor  v.  Purdy,  151  S.  W.  45. 

{  18  (Ky.)  To  constitute  a  gift  inter  vivos, 
there  must  be  a  delivery,  actual  or  symbolical. 
—Taylor  v.  Purdy,  151  S.  W.  45. 

$21  (Ky.)  A  writing  remitting  future  inter- 
est on  a  note  held  not  valid  as  a  gift  inter 
vivos,  where  delivered  only  to  the  agent  of  the 
person  attempting  to  make  it;    such  agent  be- 
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ine  alao  designated  as  executor.— BaMwln'a 
^r  ▼.  Barber's  Ex'rs,  151  S.  W.  680. 

1 22  (Ey.)  A  gift,  evidenced  by  a  written  in- 
strument executed  by  tlie  donor,  is  effectuated  by 
a  delivery  of  the  instrument.— Taylor  v.  Purdy, 
151  S.  W.  45. 

{47  (Ky.)  Presumption  of  fraud,  where  a 
confidential  relation  exists  between  the  parties, 
arises  more  readily  in  cases  of  gift  than  of  con- 
tract.—Shacklette  T.  Goodall,  161  S.  W.  23. 

147  (Ky.)  Where  a  deed  of  gift  to  ihfants 
appeared  in  the  possession  of  the  trustee  of  the 

fift,  its  delivery  will  be  presumed.— Taylor  v. 
'uidy,  151  S.  W.  45. 

{49  (Ky.)  Evidence  held  to  establish  delivery 
of  a  deed  of  gift  to  personalty.— Taylor  v.  Pnr- 
dy,  151  S.  W.  45. 

GRAND  JURY. 

8  7  (Tex.Cr.App.)  An  order  directing  the 
summoning  of  grand  jurors  for  the  three  suc- 
ceeding terms  of  court  held  without  authority, 
and  to  warrant  a  dismissal  of  an  indictment 
returned  by  a  grand  jury  summoned  for  the 
second  term.— Si^yfield  v.  State,  151  8.  W.  303. 

GUARANTY. 

I.   BEQUISXTES  AMD  VAilDITT. 

{  7  (Ark.)  Where  a  traveling  salesman  wrote 
his  employer,  who  refused  to  accept  an  or- 
der, to  the  effect  that,  if  his  indorsement  was 
worth  anything,  the  employer  would  ship  the 
goods,  the  agent  was  bound  on  the  employer 
shipping  the  goods  in  reliance  on  the  guaranty, 
though  there  was  no  notice  of  acceptance. — 
McCarroll  v.  Bed  Diamond  Clothing  Co.,  151 
S.  W.  1012. 

{  20  (Ark.  One  induced  to  execute  a  guaranty 
of  performance  of  a  contract  by  a  third  person 
by  the  fraudulent  representations  of  such  per- 
son may  not  escape  liability  to  the  other  con- 
tracting party  innocent  of  fraud.— Publishers: 
George  Knapp  &  Co.  v.  Wilks,  151  S.  W.  280. 

n.    COMBTRirOTION  AHS  OPEBATION. 

{ 34  (Ark.^  Where  a  traveling  .  salesman 
wrote  to  his  employer,  refusing  to  accept  an 
order,  to  the  effect  that,  if  his  indorsement  was 
worth  anything,  the  employer  should  ship  the 
goods,  the  agent  was  absolutely  bound  to  pay 
on  the  employer  shipping  the  goods  in  reliance 
of  the  guaranty. — McCarroll  v.  Bed  Diamond 
Clothing  Co.,  iqi  S.  W.  1012. 

m.  DUOHABOE   OF   OVABAlTTpB. 

{ 54  (Ark.)  A  guarantor  held  not  released 
from  liability  by  the  filling  in  of  a  blank  space 
for  the  date  in  the  contract  to  be  guaranteed. 
—Publishers:  Geonge  Knapp  &  Co.  v.  Wilks,  151 
S.  W.   280. 

Nor  was  such  guarantor  released  by  subse- 
quent insertion  in  a  blank  space  of  the  number 
of  papers  to  be  furnished  daily. — Id. 

{  67  (Ark.)  Where  a  traveling  salesman  wrote 
his  employer,  who  refused  to  accept  an  order, 
to  the  effect  that,  if  his  indorsement  was  worth 
anything,  the  employer  would  ship  the  goods, 
the  agent  was  bound  on  the  employer  shipping 
the  goods  in  reliance  on  the  guaranty,  though 
there  was  no  notice  of  the  buyer's  failure  to 
pay. — McCarroll  v.  Red  Diamond  Clothing  Co., 
151  S.  W.  1012. 

GUARDIAN  AD  UTEM. 

See  Guardian  and  Ward,  (  102. 

GUARDIAN  AND  WARD. 

See  Executors  and  Administrators,  {  3L 

IV.  SAUBB  AND  OONVETANCES  UN- 
DEB  ORDEB  OF  COUBT. 

{92  (Ky.)  The  bond  required  by  Civ.  Code 
Prac.  I  493,  to  be  executed  to  infants  by  their 


guardian  before  a  sale,  heed  not,  in  view  of 
section  407,  be  executed  before  sale  in  an  ac- 
tion, under  section  480,  snbsec.  2,  for  sale  for 
partition.— Hatterich  v.  Bruce,  161  S.  W.  31. 

{  102  (Ky.)  Where,  through  mistake  whidi 
was  apparent  of  record,  a  guardian  ad  litem  to 
sell  land  filed  his  report  in  the  name  only  of 
other  infants  for  whom  he  was  not  appointed, 
held,  that  that  report  sufficiently  represented 
the  infants  for  whom  he  was  appointed,  and 
an  order,  made  in  pursuance  thereof  will  not 
be  set  aside.- Thomson's  Guardian  v.  Thomson, 
151  S.  W.  658 

VI.  ACCOUNTING  AND  BETTIXKENT. 

{  148  (Ark.)  Where,  in  a  final  settlement  of  a 
guardianship,  the  parties  treated  notes  as  wortb 
their  face  value,  the  court,  on  the  notes  being 
surrendered  by  the  administratrix  of  the  de- 
ceased guatdian,  must  give  credit  for  the  bal- 
ance due  on  the  face  of  the  notes. — Stubblefield 
V.  Stubblefield,  151  S.  W.  994. 

{  159  (Ark.)  Where  the  final  settlement  of  a 
guardian  did  not  show  how  much  of  the  balance 
was  money,  or  how  much  was  notes  drawing 
interest,  interest  must  be  charged  at  10  per 
cent,  per  annum,  and  the  court  must  then  de- 
termine what  credits  should  be  allowed,  and 
render  judgment  for  the  balance. — Stubblefield 
V.  Stubblefield,  151  S.  W.  094. 

(161  (Ark.)  The  circuit  court,  on  appeal 
from  the  probate  court  on  exceptions  to  the 
final  settlement  of  a  guardian,  should  state  the 
account  without  a  jury.— Stubblefield  v.  Stub- 
blefield, 151  S.  W.  9M. 

{  163  (Ark.)  The  court,  on  a  final  settlement 
of  a  guardian's  account^  must  take  as  a  basis 
for  the  settlement  an  intermediate  settlement 
approved  by  the  probate  court,  unless  an  af- 
firmative showing  is  made  that  at  the  time  of 
the  approval  there  was  property  in  the  guard- 
ian's hands  not  included  in  the  settlement — 
Stubblefield  v.  Stubblefield,  151  S.  W.  994. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  H  1027-1074;  Criminal 
Law,  8{  1166-1173 ;  Homicide,  {  340. 

HEARSAY  EVIDENCL 

See  Criminal  liaw.  ((  410-421:    Evidence,  f| 
314-322. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Easements,  {{  8,  44 ;   Mandamns,  {  31 ;  Me- 
chanics' Liens,  {  13;   Private  Boads. 

I.   EBTABMSHMEMT,  AI.TEBATION. 
AND  DISCONTINUANCE. 

(A)  Kstabliskment    by    Prescription,   Cacr. 

or   Recosraitlon. 

S  6  (Mo.)  The  use  of  a  road  for  10  years 
with  the  acquiescence  of  the  owner  makes  it  a 
valid  road. — Ijaclede-Christy  Clay  Products  Co. 
V.  City  of  St.  Louis,  151  S.  W.  460. 

{  7  (Tex.Civ.App.)  The  public  may  by  adverse 
use  for  the  prescriptive  period  acquire  right  of 
highway  in  a  road,  though  the  counter  authori- 
ties have  not  recognized  it  as  a  public  road. — 
Porter  v.  Johnson,  151  S.  W.  590. 

(B)  Bstabllskmcat    by    Statute    or    Statu- 

tory   Proceedlnar*. 

i  28  (Mo.)  Order  establishikg  a  road  held  void 
where  it  was  signed  by  8  persons  instead  of  12, 
as  required  by  law.— Laclede-Cbristy  Clay  Prod- 
ucts Co.  V.  City  of  St.  Louis,  151  S.  W.  4(M. 

(C)  Alteration,   Vacation,  or  Abandon- 
ment. 

{77  (Tex.Civ.App.)  Thou^  the  road,  the 
closing  of  which  was  sought  to  be  enjoined,  was 
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not  a  part  of  the  B.  road  as  actually  laid  out  by 
the  county  authorities,  yet  it  being  part  of 
"what  is  kuown"  as  the  E.  road,  and  this  being 
the  allegation  of  the  petition,  there  is  no  Tari- 
ance.— Porter  y.  Johnson,  151  S.  W.  600. 

in.  CONSTRUCTION.  IMPROTEIIENT, 
AND  BEPAIB. 

S  1 13  (Tex.CiT.App.)  A  contractor  for  the 
construction  of  roads  for  a  county  who  by  an 
instrument  directs  payment  to  a  bank  of  mon- 
eys due  or  to  liecome  due  under  the  contract, 
and  the  issuance  of  warrants  direct  to  the 
bank,  thereby  assigns  the  funds  due  liim  from 
the  county  subject  to  the  claim  of  the  county. 
—National  Bank  of  Denison  t.  Coleman,  151  8. 
W.  1123. 

A  county  employing  a  contractor  to  con- 
struct roads  and  accepting  his  assignment  to  a 
third  person  of  the  amount  due  him  under  the 
contract,  without  intimating  that  it  would  elect 
to  pay  claims  of  laborers  and  materialmen, 
held  estopped  from  exercising  the  option  a* 
against  the  third  person. — Id. 

Laborers  and  materialmen  of  a  contractor 
with  a  county  for  the  construction  of  roads  held 
not  entitled  to  compel  performance  of  the  stip- 
ulation in  the  contract  authorizing  the  coun- 
ty to  i>ay  laborers  and  materialmen.— Id. 


HOLIDAYS. 


See  Sunday. 


HOMESTEAD. 

See  Appeal  and  Error,  g  77. 

V.  PROTECTION  AND  ENFORCE- 
MENT OF  RIGHTS. 

{212  (Tex.CiT.App.)  In  trespass  to  try  ti- 
de by  a  mDnicipal  corporation  to  recover  a 
portion  of  a  street  claimed  by  defendant  as  part 
of  bis  homestead,  the  wife  was  not  a  necessary 
mrty.— Gillaspie  t.  City  of  Hnntsville,  151  S. 
W.  1114. 

HOMICIOL 

See  Criminal  Law.  {(  368,  404,  472,  666,  673. 
WO,  823,  824,  lOGO,  1087;  Indictment  and 
Information,  {  60. 

m.  MAN8X.AUGRTER. 

1 39  (Tex.Cr.App.)  Manslaughter  is  predicated 
on  adequate  cause,  and,  unless  such  cause  ex- 
ists, the  homicide  will  not  be  reduced  from 
murder,  although  committed  under  the  influ- 
ence of  sudden  passion,  rendering  the  mind  in- 
capable of  cool  reflection.— Kelly  ▼.  State,  161 
S.   W.   804. 

IV.  AaSAUI.T  WITH  INTENT  TO  KCLI.. 

1 84  (Tex.Cr.App.)  To  constitute  the  offense 
of  assault  with  intent  to  murder,  there  must  be 
an  assault  with  a  specific  intent  to  kill  actuat- 
ed by  malice.— Young  v.  State,  151  S.  W.  1046. 

f  86  (Tex.Cr.App.)  Where  there  is  no  intent 
to  kill,  but  simply  a  shooting  to  frighten  or 
even  to  inflict  injury  without  killing,  the  offense 
is  aggravated  assault— Young  v.  State,  151  S. 
W.  1046. 

i  89  (Tex.Cr.App.)  Where  accused,  seeing  his 
wife  insulted  by  another,  shot  at  him  and 
struck  his  wife,  he  would  be  guilty  of  aggra- 
vated assault  only.— Ilobbs  v.  State,  161  S. 
W.  809. 

f  96  (Tex.  Or.  App.)  Where  accused  accident- 
ally shot  his  wife  as  he  was  defending  himself 
against  another,  who  was  in  his  wife's  com- 
pany, he  was  entitled  to  defend  on  the  ground 
of  self-defense.— Hobbs  v.  State,  151  S.  W. 
809. 


V.  EXCVSARI.E  OR  J1TSTIFIABI.B 
HOanCIDE. 

i  1 16  fXex.Cr.App.)  Threats  of  themselves 
alone  will  not  justify  a  killing,  but  if  deceased 
raised  from  his  seat  with  a  knife,  and  defend- 
ant thought  he  was  going  to  carry  into  effect 
previous  threats  to  kill  him,  the  right  of  self- 
defense  arose.— Kelly  v.  SUte,  161  S.  W.  304. 

Though  an  assault  by  deceased  to  carry  out 
threats  was  such  as  would  not  reasonably  cause 
one  to  believe  that  he  was  in  danger  of  losing 
his  life  or  suffering  serious  bodily  injury,  yet 
it  the  conduct  at  the  time  was  such,  taking 
into  consideration  such  threats,  as  to  cause  a 
degree  of  anger  or  terror  as  to  render  the  mind 
incapable  of  cool  reflection,  the  offense  would 
be  manslaughter. — Id. 

Threats  made  by  one  against  another  with  the 
intention  of  provoking  a  difficulty  on  that  oc- 
casion would  not  justify  the  other  in  killing 
him  on  another  and  different  occasion  before 
an  act  is  done  or  word  spoken.- Id. 

VH.  EVIDENCE. 

(B)  Admlsalbilltr  In  General. 

S  158  (Tex.Cr.App.)  Threats  by  accused  to 
kill  deceased  are  admissible. — Brock  v.  State, 
161  S.  W.  801. 

1 166  (Tex.Cr.App.)  Evidence  that  the  sheriff 
had  made  statements  as  to  defendant's  defeat 
in  an  election  loud  enough  for  the  latter,  15  or 
20  feet  away,  to  hear,  was  admissible  to  show 
motive,  where  immediately  afterwards  accused 
went  to  where  deceased,  who  had  fought  him  in 
the  election,  was  sitting,  and  the  difficulty  re- 
sulted.—Kelly  V.  State,  151  S.  W.  304. 

Evidence  elicited  by  the  state  on  cross-ex- 
amination that  the  witness  was  arrested  bjr  de- 
fendant at  a  given  time  was  properly  admitted 
where  its  only  purpose  was  to  fix  the  time,  and 
was  proved  by  the  witness  that  defendant  at 
that,  time  told  him  he  would  let  him  go  if  he 
would  tell  on  the  deceased,  as  showing  his  state 
of  mind   toward   the  deceased. — Id. 

(B)  'Weivkt  and  SaflloieaeT> 

1250  (Tex.Cr.App.)  Evidence  Jield  sufficient 
to  sustain  a  conviction  of  murder. — Brock  v. 
State,  151  S.  W.  801. 

1254.  Evidence  held  to  support  a  conviction 
for  murder  in  the  second  degree. 
—{Ark.)  Wilkerson  v.  State,  151  8.  W.  618; 

(T^   Cr.  App.)   Pugh  v.   State,  161   S.  W. 
646;    Pinson  v.  Same,  Id.  556. 

{  255  (Ark.)  Evidence  held  to  support  a  con- 
viction of  voluntary  manslaughter. — Williams  v. 
State,  151  S.  W.  1011. 

1 257  (Tex.Cr.App.)  Testimony  of  a  physi- 
cian, that  the  hatchet  with  which  accused 
struck  his  wife,  in  tbe  hands  of  a  strong  man 
like  defendant,  was  a  weapon  with  which  a 
person  could  be  killed,  held  sufficient  to  show 
that  it  was  a  dangerous  weapon. — Stanton  v. 
State,  151  S.  W.  808. 

Evidence  held  to  sustain  a  conviction  of  as- 
sault with  intent  to  murder. — Id. 

Vm.  TRIAIto 

(C)  Inatraetloas. 

{294  (Tex.Cr.App.)  An  instruction  defining 
murder  held  not  objectionable  in  using  the 
word  "memory"  instead  of  "mind,"  where  in- 
sanity was  pleaded.— ^fontgomery  v.  State,  161 
S.  W.  813. 

An  instruction  on  insanity  held  not  objection- 
able as  requiring  defendant  to  prove  insanity 
beyond  a  reasonable  doubt  or  for  failure  to  re- 
quire that  tbe  insanity  must  be  such  as  to  de- 
prive defendant  of  tbe  knowledge  of  the  nature 
and  quality  of  his  acts,  or  of  the  fact  that  he 
was  doing  wrong. — Id. 

An  instruction  held  not  objectionable  as  lim- 
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iting  the  jury  to  the  consideration  of  a  {Artic- 
ular form  of  insanity. — Id. 

An  instruction  authorizing  a  conTiction  if  ac- 
cused linew  the  nature  and  quality  of  his  act 
held  not  objectionable  for  failure  to  also  require 
that  he  knew  that  his  act  in  killing  deceased  was 
wrong.— Id. 

1 295  (Tex.Cr.App.)  Evidence  held  to  require 
submission  as  adequate  cause  in  .  charge  on 
manslaughter  of  repetition  and  renewal  of  in- 
sult, as  well  as  communicated  insults. — Wash- 
ington V.  State.  151  S.  W.  818. 

{ 300  (Tex.Cr.App.)  Where  a  charge  given 
was  in  the  abstract,  held,  that  a  requested  in- 
struction on  self-defense  applying  the  law  to  the 
facts  shown  by  the  evidence  should  have  l>een 
given.— Edwards   v.   State,  151   S.   W.  294. 

Instruction  that  if  deceased  attacked  accused 
with  a  weapon  calculated  to  produce  murder, 
maiming,  etc.,  it  would  l>e  presumed  that  he 
intended  to  murder  accused,  held  improperly 
denied. — Id. 

Instruction  that,  where  accused  and  deceased 
settled  a  difficulty  between  them,  accused's  right 
of  perfect  self-defense  against  a  subsequent  at- 
tack by  deceased  revived,  held  improperly  de- 
nied.— Id. 

{300  (Tex.Cr.App.)  In  an  instruction  on  the 
at>andonment  of  the  difficulty,  the  use  of  the 
words  "in  good  faith  abandoned,"  etc.,  were 
improper,  in  that  the  jury  might  infer  that  the 
defendant  intended  at  some  future  time  to  re- 
new the  difficulty.— Kelly  v.  State,  151  S.  W. 
304. 

{ 300  (Tex.Cr.App.)  Where  accused,  after 
having  pleaded  insanity  only,  introduced  evi- 
dence of  prior  difficulty  with  deceased  and  prior 
communicated  threats,  the  court  did  not  err  in 
charging  on  threats  and  self-defense. — Mont- 
gomery v.  State,  151  S.  W.  813. 

1300  (Tex.Cr.App.)  An  instruction  held  er- 
roneous as  restricting  defendant's  right  of  self- 
defense.— McDowell  V.  State,  151  S.  W.  1049. 

1308  (Tez.Cr.App.)  An  instruction  on  mur- 
der in  the  second  degree  held  justified  by  the 
evidence.— Pinson  v.  State,  161  S.  W.  656. 

f  308  (Tex.Cr.App.)  An  instruction  on  mur- 
der in  the  second  degree  held  erroneous,  as  au- 
thorizing a  conviction  of  that  offense,  though 
defendant  may  have  killed  deceased  in  self-de- 
fense, or  have  been  guilty  of  no  higher  offense 
than  manslaughter,  or  unintentional  killing. — 
McDowell  V.   State,  151  S.  W.  1049. 

S309  (Tex.Cr.App.)  Where  the  state  showed 
only  a  case  of  murder,  and  the  defendant  as 
justification  alleged  an  assault  with  a  knife  by 
deceased,  and  threats  on  occasions  other  than 
when  the  assault  was  made,  a  charge  on  man- 
slaughter which  dealt  only  with  such  assault 
was  proper.— Kelly  v.  State,  151  S.  W.  304. 

1309  (Tex.Cr.App.)  Evidence  held  to  require 
an  instruction  under  White's  Ann.  Pen.  Code 
1911,  art  1149,  on  killing  as  the  result  of  sud- 
den passion  by  means  not  calculated  to  produce 
death  without  the  specific  intent — McDowell  v. 
State,  151  S.  W.  1049. 

Where,  in  a  prosecution  for  homicide,  there 
was  no  evidence  of  any  former  provocation,  an 
instruction  on  manslaughter  that  the  provoca- 
tion must  arise  at  the  time,  and  not  by  any  for- 
mer provocation,  was  erroneous. — ^Id. 

1310  (Ky.)  In  a  prosecution  under  Ky.  St 
{  1166,  for  shooting  and  wounding  with  in- 
tent to  kill,  an  instruction  on  the  offense  of 
shooting  in  sudden  aftray,  defined  by  Ky.  St. 
§  1242,  and  which  is  a  degree  of  the  offense  of 
shooting  with  intent  to  kill,  was  proper. — 
Breeden  v.  Commonwealth,  161  S.  W.  407. 

{310  (Tex.Cr.App.)  Where  accused  discover- 
ed a  third  person  caressing  his  wife,  where- 
upon he  shot  at  him  and  injured  his  wife,  he 
was  entitled  to  an  affirmative  charge  that  he 
was  guilty  of  no  greater  offense  than  aggra- 
vated assault— Hobbs  v.  State,  161  S.  W.  809. 


1 310  (Tei.Cr.App.)  Where  !t  might  have 
been  found  from  the  evidence  tliat  there  was  no 
intent  to  kill,  an  instruction  that  had  the  as- 
sault resulted  in  a  killing,  which  would  have 
been  manslaughter,  there  might  be  a  verdict  of 
aggravated  assault  was  too  restrictive,  and  the 
refusal  to  instruct  that  serious  bodily  injury 
with  a  deadly  weapon  without  intent  to  kill  or 
maim  was  an  aggravated  assault,  was  error. — 
Xoung  V.  State,  151  S.  W.  104a 

X.  APPEAIi  AND  EBROB. 

8  332  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  jury  a  finding,  sustained  by  the  trial  court, 
that  accused  was  not  so  insane  at  the  time  he 
killed  deceased  as  to  free  him  from  criminal 
responsibility.- Montgomery  v.  State,  151  8. 
W.  813. 

{340  (Tex.Cr.App.)  In  an  instruction  on  the 
abandonment  of  the  difficulty,  error  in  the  use 
of  the  words  "in  good  faith  abandoned"  held 
harmless,  where  there  was  no  evidence  from 
which  an  inference  could  be  drawn  that  de- 
fendant Intended  at  some  future  time  to  renew 
the  difficulty.— Kelly  v.  State,  151  S.  W.  304. 

{340  (Tex.Cr.App.)  Where  the  court  submit- 
ted the  issue  of  manslaughter,  and  the  jury 
convicted  defendant  of  that  offense  only,  and 
error  in  failing  to  submit  that  issue  in  con- 
formity with  the  evidence  was  harmless. — 
Alexander  t.  State,  151  S.  W.  807. 

1340  (Tex.Cr.App.)  Where  the  jury  convict- 
ed for  murder  in  the  second  degree  and  assess- 
ed the  punishment  at  20  years'  imprisonment 
failure  in  charging  on  manslaughter  to  submit 
as  adequate  cause  insults  shown  by  the  evi- 
dence was  reversible  error. — Washington  T. 
State,  151  S.  W.  818. 

HUMANITARIAN  DOCTRINL 

See  Evidence,  i  80. 

HUSBAND  AND  WIFL 

See  Acknowledgment,  ({  37,  58 ;  Adverse  Pos- 
session, §{  62,  85;  Bills  and  Notes.  {  92; 
Curtesy ;  Death,  §  14 ;  Descent  and  Distribu- 
tion ;  Divorce ;  Dower ;  Executors  and  Ad- 
ministrators, {  55;  Fraudulent  Conveyances, 
{{  104,  278,  300;  Homestead,  {  212;  Homi- 
cide, {{  89,  96,  310;  Insurance,  g  115;  Judg- 
ment {  686;  Landlord  and  Tenant  {  169; 
Marriage;  Trial,  {  41;  Witnesses,  U  190, 
193. 

I.  MUTITAL  RIGHTS.  DUTIES,  AlfD 
UABUJTIES. 

{  23  ^ex.Civ.App.)  The  vrife  of  a  contractor 
who,  with  his  consent  was  in  active  charge  of 
the  erection  of  a  building  was  his  agent  in  all 
things  pertaining  thereto,  and  authorized  to  ex- 
ecute transfers  of  money  to  materialmen  from 
the  funds  due. — A.  A.  Fielder  Lumber  Co.  v. 
Smith,  161  S.  W.  605. 

m.  OONVIiTAHOES,  COHTBAOTS,  ARS 

OTHER  TRAWaAOTIOlfS  BETWEEN 

HUSBAITD  AHD  WIFE. 

{ 39  (Mo.App.)  A  wife  may  now  contract 
with  her  husband  as  if  sole. — Crowley  ▼.  Crow- 
ley, 151  S.  W.  612. 

f  49'/2  (Ky.)  A  wife,  who  takes  property  from 
her  husband  as  a  gift  with  knowledge  that  his 
mother  had  conveyed  the  property  to  him  in 
consideration  for  maintenance,  which  she  did 
not  get,  being  unable  to  live  with  the  wife,  can- 
not object  to  the  declaring  of  a  lien  in  favor 
of  the  mother.— Hopper  v.  Hopper,  151  S.  W. 
359. 

V.  WTTE'S  SEPARATE  ESTATE. 
<A)   "Whmt  Constltntes. 

(121   (Mo.)  Under    Rev.    St    1909,    {{ 
8309,  relative  to  rights  of  married  women, 
and  personal  property  acquired  by  a  wife  by 
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means  of  her  separate  estate  and  labor  con- 
stitute her  separate  property,  and  cannot  be 
taken  to  satisfy  her  husband's  debts. — Crump 
V.  Walkup,  151  S.  W.  709. 

(B)  RlKhta  and  Umbilltlea  of  Hnnband. 

8  144  (Mo.App.)  Where  a  husband  and  wife 
lived  together  on  the  wife's  farm,  and  the  hus- 
band collected  the  rents  and  provided  for  the 
family,  the  wife  cannot  recover  against  his  es- 
tate for  such  rents,  because  she  never  gave 
written  consent  to  bis  use  of  such  rents,  as  re- 
quired by  Rev.  St.  1909,  S  8309.— Crowley  v. 
Crowley,  151  S.  W.  612. 

Vn.   OOMM1TNITT  FROPEBTT. 

$268  (Tex.Civ.App.)  A  wife  who  has  been 
abandoned  by  her  husband  can  bind  herself  by 
the  execution  of  a  note  for  the  settlement  of 
community  debts.— Crowder  v.  McLeod,  151  S. 
W.  1166. 

i  276  (Tex.Civ.App.)  The  general  creditors  of 
the  husband  of  one  of  two  deceased  married  wo- 
men, claimed  to  have  been  partners  in  a  busi- 
ness in  their  own  right,  could  not  intervene 
in  a  suit  by  the  administrator  of  one  of  them 
against  the  administrator  of  the  husband  of  the 
other,  claiming  that  defendant  had  wrongfully 
taken  possession  of  the  property  as  community 
property  when  it  was  separate  property.— Lan- 
ca  V.  Boe,  161  S.  W.  67L 

Vm.  SEPAKATION    AKD    8EPABATE 
MCAINTENANOE. 

{  288  (Ky.)  A  wife,  who  refused  to  live  in  a 
comfortable  home  provided  at  a  place  where 
her  husband's  business  required  him  to  be,  was 
not  entitled  to  alimony.— Davis  v.  Davis,  151  S. 
W.  861. 

§288  (Mo.App.)  In  view  of  Rev.  St.  1909, 
I  8295,  a  husband's  abandonment  of  and  fail- 
ure to  support  his  wife  will  not  entitle  her  to 
separate  maintenance  for  any  given  length  of 
time,  and  his  sincere  offer  to  take  her  back 
and  maintain  her  with  conjugal  kindness  and 
affection,  even  after  decree  for  maintenance, 
will  defeat  her  right  to  separate  maintenance. 
— Creasey  v.  Creasey,  151  S.  W.  216. 

{297  (Mo.App.)  Evidence  held  to  support  a 
finding  that  the  defendant  offered  in  good  faith 
to  take  plaintiff  back  and  maintain  her. — Creas- 
ey v.  Creasey,  151  S.  W.  215. 

{298'/3  (Mo.App.)  The  trial  court  may  take 
the  case  under  advisement  and  postpone  its  de 
cision  in  order  to  give  the  parties  an  oppor 
tunity  to  become  reconciled.— Creasey  v.  (Jreas 
ey.  151  S.  W.  215. 

The  trial  court  has  the  discretionary  power 
to  reopen  tlie  case  and  hear  additional  evi- 
dence on  the  husband's  attempt  to  effect  a 
reconciliation  after  the  decision  nas  been  taken 
under  advisement. — Id. 

1 299  (Mo.App.)  An  adverse  judgment  based' 
OB  a  resumption  of  or  offer  to  resume  the 
conjugal  relation  will  not  bar  a  future  action, 
if  the  husband  thereafter  continues  bis  ill 
treatment,  or  if  upon  her  return  he  repulses 
her.— Creasey  t.  Creasey,  161  S.  W.  215. 

IX.  ABANDONMENT. 

1 304  (Mo.App.)  A  husband  cannot  be  con- 
victed of  abandoning  his  wife  and  refusing  to 
support  her,  where,  although  he  has  abandoned 
her,  he  has  furnished  means  for  her  support — 
State  V.  Lasley.  151  S.  W.  752. 

Where  a  husband,  who  had  abandoned  bis 
wife,  made  arrangements  for  her  support,  in 
which  she  had  first  acquiesced,  that  she  later 
became  dissatisfied  was  not  evidence  of  crim- 
inal intent,  necessary  to  the  offense  of  abandon- 
ing a  wife  and  refusing  to  support. — Id. 

1313  (Mo.App.)  Evidence,  on  the  prosecu- 
tion of  a  husband  for  abandoning  his  wife  and 
refusing    to    support    her,   held   to    require   the 


direction  of  a  verdict  for  defendant— State  v. 
Lasley,  151  S.  W.  752. 

HYPOTHETICAL  QUESTIONS. 

See  Criminal  Law,  |  486. 

ICL 

See  Monopolies,  |  17. 

IDENTITY. 

See  Adultery,  |  11. 

IMPEACHMENT. 

See  Witnesses,  {{  344,  346,  379,  380,  391. 

IMPOTENCY. 

See  Witnesses,  I  277. 

IMPROVEMENTS. 

See  Cancellation  of  Instruments,  f  59 ;  Consti- 
tutional Law,  {  290;  Ejectment,  I  144;  Mu- 
nicipal Corporations,  f i  294-667 ;  Vendor  and 
Purchaser,  $  198. 

INCEST. 

See  Criminal  Law,  |i  338,  489,  507,  824,  946. 

i  6  (Tex.Cr.App.)  The  depth  of  the  penetra- 
tion is  not  material  to  the  crime  of  incest, 
where  there  is  an  emission. — Drake  v.  State, 
151  S.  W.  315. 

I  13  (Tex.Cr.App.)  In  an  incest  case  the 
court  properly  excluded  testimony  as  to  what 
the  police  and  detectives  told  prosecutrix  and 
her  mother  when  the  complaint  was  made. — 
Drake  v.  State,  151  S.  W.  315. 

i  14  (Tex.  Cr.  App.)  Where  accused  charged 
with  incest  with  his  stepdaughter,  bad  been 
married  prior  to  his  marriage  to  the  mother  of 
prosecutrix,  the  state  should  clearly  show  that 
at  the  time  of  the  second  marriage,  his  first 
wife  was  dead,  or  that  the  first  marriage  had 
been  annulled.— Burford  ▼.  State,  161  S.  W. 
538. 

INCUMBRANCES. 

See  Covenants,  |  96;    Evidence,  |  8. 

INDEMNITY. 

See  Guaranty ;  Mechanics'  Liena,  |  818. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  |  88. 

INDICTMENT  AND  INFORMATION. 

See  Banks  and  Banking,  {  85 ;  Burglary,  H  22, 
28;  Criminal  Law,  |  1028;  False  Pretenses, 
a  34,  38;  Gaming,  ||  88,  89;  Grand  Jury; 
Intoxicating  Idqaors,  {g  205,  221;  Larceny, 
I  32. 

V.  BEQUISITE8  ANB  SVFFZCZENOT 
OF  AOOUSATION. 

{60  (Mo.)  Indictment  not  showing  whether 
or  not  death  of  woman  or  child  was  caused  by 
abortion  held  insufficient,  because  it  did  not 
show  whether  the  offense  was  abortion  or  man- 
slaughter.—State  V.  Stapp,  151  S.  W.  971. 

170  (Tex.Cr.App.)  Information  for  gaming 
held  defective,  in  that  it  did  not  present  to  the 
court  that  accused  violated  the  law,  but  only 
that  some  affiant  charged  him  with  snch  of- 
fense.—Zinn  V.  State,  151  S.  W.  825. 

{ 86  (Tex.Cr.App.)  An  indictment  alleging 
that  defendant,  in  C.  county,  in  the  state,  per- 
mitted property  under  his  control,  to  wit,  one 
house  in  C.,  to  be  used  as  a  resort  for  gam- 
bling held  to  sufficiently  allege  that  the  offense 
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was  committed  in  C.  county.— Davis  t.  State, 
151  S.  W.  313. 

{86  (Tex.Cr.App.)  An  information  cliarg- 
ins  that  on  an  election  day  in  a  specified  town, 
voting  precinct,  and  county  defendant  "then 
and  there"  gave  intoxicating  liquor  to  another 
sufficiently  charged  that  the  offense  was  com- 
mitted in  the  town.— Wallter  t.  State,  151  S. 
W.  318. 

S  87  (Tex.Cr.App.)  An  indictment  alleging 
that  defendant,  on  or  about  a  certain  day,  per- 
mitted property  to  be  used  as  a  resort  for 
gambling  held  to  sufficiently  allege  the  date  of 
the  offense.— Davis  v.  State,  151  S.  W.  313. 

§  87  (Tex.Gr.App.)  Where  the  record  shows 
that  an  indictment  was  returned  into  court  May 
22d,  charging  the  commission  of  an  offense  May 
4th,  a  recital  that  the  indictment  was  filed 
April  22d  was  a  clerical  error,  and  the  indict- 
ment was  found  and  returned  after  the  com- 
mission of  the  offense  as  required  by  White's 
Ann.  Code  Cr.  Proc.  arts.  433,  434.— Fields  v. 
State,  151  S.  W.  1051. 

1 87  (Tex.Cr.App.)  An  indictment  charging 
the  commission  of  a  statutory  offense  on  a  cer- 
tain date,  which  was  after  Uie  passage  of  the 
statute,  is  good  on  its  face  without  containing 
the  allegation  that  the  offense  was  committed 
after  such  passage. — Byrd  v.  State,  151  S.  W. 
1068. 

VL  JOINDEB  OF  PABTIE8,  OFFENSES, 

AND  COUNTS.  DITPLIOITT, 

AND  ELECTION. 

I  125  (Mo.)  The  administiation  of  drugs  and 
the  use  of  instruments  to  produce  an  abortion 
are  sei>arate  offenses,  and  hence  should  not  be 
charged  in  one  count  of  an  indictment. — State 
V.  Stapp,  151  S.  W.  971. 

X.  CONVICTION   OF   OFFENSE   IN- 
CLUDED IN  CHARGE. 

i  I8»  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1011,  arts.  771,  772.  subd.  2,  837,  one  indict- 
ed for  an  assault  with  intent  to  rape,  for  an 
attempt  to  have  carnal  knowledge,  and  for  bur- 
glary with  intent  to  have  carnal  knowledge, 
may  be  convicted  of  aggravated  assault. — Ward 
V.  State,  151  S.  W.  1073. 

INFANTS. 

See  Damages,  U  132,  216:  Guardian  and  Ward; 
Intoxicating  Liquors,  |  236;  Landlord  and 
Tenant,  |  164:  Master  and  Servant,  §§  286, 
288,  288;  NegUgence,  |{  23,  82.  S5,  136,  141; 
Parent  and  Child;  Partition,  §§  12,  93;  Kail- 
roada,  H  338,  348,  350;  Trial,  |i  125,   191, 

in.  PBOPERTT  AND  CONVEYANCES. 

i  29  (Tex.C3v.App.)  Where  an  infant  solemn- 
ly ratified  the  sale  of  land  of  an  executor  aft- 
er reaching  maturity,  he  cannot  set  it  aside  for 
irregularities  after  the  land  has  greatly  in- 
creased in  value. — ^Diamwood  v.  DriacoU,  151  S. 
W.  621. 

ji  30  (Tex.Civ.App.)  An  infant,  who  did  not 
attempt  to  disaffirm  a  sale  until  three  years 
after  his  majority,  will  be  held  to  have  affirmed 
it— Diamwood  v.  DriscoU,  151  S.  W.  621. 

IV.  CONTRACTS. 

i  47  (Ky.)  An  infant  is  not  bound  by  con- 
tract made  l>y  another  person  purporting  to 
act  for  him,  unless  such  person  has  been  ap- 
pointed guardian  or  next  friend,  or  is  in  some 
manner  authorized  by  law  to  act  for  him. — 
Slusher  t.  Weller,  161  S.  W.  684. 

I  SO  (Kj.)  An  infant  is  bound  for  necessaries 
including  legal  services  in  defense  of  his  civil 
or  property  rights. — Slusher  t.  Weller,  161  S. 


INFLUENCE. 

See  WiUs,  {|   164-166. 

INFORMATION. 

See  Indictment  and  Information;    Qno  War- 
ranto, i  48. 


INJUNCTION. 


See  Appeal  and  Error,  H  71,  100,  221,  447. 
456,  697,  621,  920;  Courts,  I  120:  Election  of 
Remedies,  {  3;    Evidence,  |{  162,   183,  366j 


Intoxicating  Liquors,  |{  261,  274;  Judgment, 

L419 ;  Justices  of  the  Peace,  {  135 ;  LogB  and 
>8^Ug,  i  3;  Mortgages,  i  338;  Municipal 
Corporations,  If  323,  513 ;  Nuisances,  !i  60, 
75;  Pleading,  g  8;  Schools  and  School  Dis- 
tricts, §1  68,  111;  Set-Off  and  Counterclaim, 
r  13;  States,  I  88;  Taxation,  {{  608-611; 
Waste,  i  6;  Weights  and  Measures,  {  8.    - 

I.  NATURE  AND   GROUNDS   IN  GEN- 
ERAL. 
(B)  Grounds  of  Relief. 

I  12  (Mo.App.)  A  court  of  equity  may  enjoin 
a  threatened  irreparable  injury  to  property 
rights,  though  no  injury  has  then  occurred. — 
Williams  y.  School  Dist  No.  5,  151  S.  W.  506. 

n.   SUBJECTS   OF  PROTECTION   AND 
RELIEF. 

(B)  Property,  Conveyanees,  and  Incnn- 
bramees. 

135  (Tex.Civ.App.)  A  private  corporation 
given  the  exclusive  possessiMi  and  control  of 
property  owned  by  the  state,  charged  with  its 
care  anid  maintenance,  has  tne  right  to  defend 
its  possession  as  against  a  trespasser  by  ac- 
tion to  enjoin  the  trespass. — Conley  y.  Daugh- 
ters of  the  Republic  of  Texas,  151  S.  W.  877. 

A  private  corporation  vested  by  the  I^egis- 
lature  with  the  exclusive  possession  and  con- 
trol of  property  belonging  to  the  state  to  sus- 
tain a  suit  to  enjoin  a  trespass,  need  not  show 
express  statutory  authority,  since  the  statute 
carried  with  it  the  grant  of  every  power  needed 
to  carry  its  purpose  into  effect. — Id. 

146  (Tex.Civ.App.)  A  showinf  that  its  pos- 
session had  been  invaded  and  injured  entitled 
a  corporation  in  custody  and  control  of  prop- 
erty to  an  injunction  restraining  trespass. — 
Conley  t.  Daughters  of  the  Republic  of  Tex- 
as. 161  S.  W.  877. 

in.  ACTIONS   FOR   INJUNCTIONS. 

i  118  (Tex.Civ.App.)  A  petition  to  enjoin  a 
substituted  trustee  from  selling  land  which 
states  that  snch  trustee  did  not  have  authority 
under  the  trust  deed,  which  was  a  conclusion, 
but  pleads  no  facts  showing  whether  the  deed 
of  trust  gave  him  authori^,  was  insufficient: 
a  power  to  sell'  being  strictly  construed. — Hicks 
V.  Murphy,  161  S.  W.  845. 

IV.  prelucinart  and  interlocu- 
tory INJUNCTIONS. 

(A)  O^omnds  and  Froee«dlnKS  to  Proenrc. 

§  148  (Tex.Civ.App.)  An  injunction  restrain- 
ing a  substituted  trustee  under  a  deed  of  trust 
from  selling  the  land,  but  saying  nothing  about 
the  collection  of  the  notes  for  which  the  deed 
of  trust  was  security,  was  not  one  restrainins: 
the  collection  of  money  vrithin  Sayles'  Ann. 
CSv.  St.  1897,  art  3008.  requiring  a  refund- 
ing bond  in  such  ca8es.-:-Hicks  t.  Murphy,  161 
S.  W.  846. 

(B)  OoatlnnlBKi  XodifylnK,  Taeatlav.  or 
DlasolTlnv 

i  172  (Tex.Civ.App.)  Where  the  answer  is  a 
complete  denial,  the  dissolution  of  a  temporary 
injunction  against  the  sale  of  land  under  a 
trust  deed  rests  largely  in  the  discretion  of  the 
trial  court— (3orbett  t.  Sweeney,  151  S.  W. 
858. 
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i  187  (Ark.)  A  temporary  re«training  order 
is  not  "an  injunction  to  atay  proceedings  upon 
a  judgment  or  final  order"  of  the  county  court, 
within  Kirby's  Dig.  {  3998,  providing  that  upon 
the  dissolution  of  an  injunction  to  stay  pro- 
ceedings ui>on  a  judgment  or  final  order  dam- 
ages shall  be  assessed  by  the  court. — ^Adcock 
▼.  Coker.  151  S.  W.  253. 

Vn.  VXOIk&TIOX  AMD  PITNISHMEMT. 

1 219  (Tenn.)  Dismissal  on  certiorari  of  bills 
in  the  chancery  court  to  enjoin  the  mainte- 
nance of  disorderly  houses  on  the  ground  of 
want  of  jurisdiction  held  not  to  affect  contempt 
proceedings  for  disobedience  of  the  injunctiuns 
granted,  although  the  imprisonment  orders 
should  be  remitted.— Welduer  v.  Friedman,  151 
S.  W.  66. 

{232  (Tenn.)  The  chancery  court,  in  punish- 
ing a  disobedience  of  its  Injunction  as  a  con- 
tempt, may  impose  only  $5()  fine  and  10  days' 
imprisonment — Weidner  y.  Friedman,  151  S. 
W.  66. 

vm.  MABHiimw  oh  bohds  ob 

inrDEBTAKIKOB. 

1 241  (Ark.)  The  chancery  court,  in  a  pro- 
ceeding by  the  county  treasurer  to  enjoin  the 
county  judge  from  establishing  a  depository 
for  funds,  held,  on  interrention  by  prosecuting 
attorney,  asking  for  judgment  on  injunction 
bond  for  damages  for  interest  on  daily  bal- 
ances, to  have  no  jurisdiction;  the  amounts  of 
such  interest,  if  any,  being  within  the  exclusive 
jurisdiction  of  the  county  court. — Adcock  v. 
Coker.  161  S.  W.  253. 

1241  (Tenn.)  Under  Shannon's  Code,  i  6259, 
providing  that  damages  from  an  injunction  may 
be  ascertained  by  a  master,  or  upon  an  issue 
of  fact  tried  by  a  jury,  defendant  may  have 
a  reference  or  sue  on  the  injunction  bond.— 
King  y.  Cox,  161  S.  W.  5S. 

IN  REM. 

See  Municipal  Corporations,  |  626, 

INSANE  PERSONS. 

See  Constitutional  Law,  i  316;  Criminal  Law, 
fl  421,  439,  800,  806;  Descent  and  Distribu- 
tion; Evidence,  H  127,  322;  Homicide,  |  294. 

IX.  IMQUISITIOHS. 

{23  (Mo.)  Rev.  St.  1909,  {  482,  held  not  to 
deprive  the  probate  court  of  jurisdiction  to 
sustain  a  motion  by  an  alleged  insane  person 
to  set  aside  the  verdict  finding  her  insane  on 
a  motion  filed  and  heard,  but  not  determined 
during  the  term. — State  ex  rel.  Nolte  v.  Mc- 
Quillin,  151  S.  W.  444. 

{  27  (Mo.)  Decree  adjudging  a  person  of  un- 
sound mind  being  subject  to  vacation  at  any 
subsequent  term  under  Rev.  St.  1909,  {  519,  no 
appeal  lies  therefrom.— State  ex  reL  Nolte  y. 
McQuiUin,  161  S.  W.  444. 

INSOLVENCY. 

See  Bankruptcy;  Banks  and  Banking,  {{  84, 
85;  Coriwrations,  {  537;  Fraudulent  Convey- 
ances, {  241;  Insurance,  {{  63-70,  53U;  Re- 
ceivers. 

INSPECTION. 

See  Master  and  Servant,  H  124,  190,  265. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  {(  772-844,  1172. 
1173:  Homicide,  |{  294-310,  340;  Trial,  » 
191-296. 


INSURANCE. 


See 


585;  Master  and  Servant,  {  78;  Mortgages,  { 
480;  Trial,  {  192, 

n.  nrsuRAMOE  oompaioes. 

(B)  Mutual  Companies, 

{  63  (Tenn.)  Mutual  assessment  fire  Insurance 
companies  have  nb  capital  stock,  the  policy  hold- 
ers being  the  stockholders,  and  the  cash  paid  in 
and  the  premium  notes  constituting  the  com- 
pany's assets;  and  hence,  upon  the  insolvency 
of  such  company,  a  policy  holder  cannot  recover 
premiums  paid  in  or  avoid  premium  notes. — 
Gleaaon  y.  Prndential  Fire  Ins.  Co.,  151  S.  W. 
1030. 

{64  (Tenn.)  Where  a  bill  by  an  insured  to 
recover  on  a  policy  of  an  Insolvent  insurance 
company  is  good  as  a  creditors'  bill,  it  cannot 
be  rejected  because  complainant  is  not  entitled 
to  recover  under  the  policy;  all  other  creditors 
being  given  an  opportunity  to  come  in. — Oleason 

V.  Prudential  Fire  Ins.  Co.,  151  S.  W.  1030. 

{ 70  (Tenn.)  The  appointment  of  a  receiver 
for  an  insolvent  mutual  assessment  fire  insur- 
ance company  terminates  all  fire  insurance  con- 
tracts, regardless  of  the  payment  of  premium 
and  period  to  continue.— Gleason  y.  Prudential 
Fire  Ins.  Co.,  151  S.  W.  1030. 

m.  INSURAKOE  AGENTS  AND 

BBOKEBS. 

(B)  Aseaer  (or  Applleant  or  Inaared. 

{113  (Tex.CSv.App.)  Where  a  mortgagee 
agreed  to  attend  to  the  insurance  on  the  mort- 
gaged premises  and  procured  policies  of  insur- 
ance thereon  and  retained  them  in  its  posses- 
sion, the  mortgagor  was  chargeable  with  notice 
of  their  provisions.— Commonwealth  Fire  Ins. 
Co.  y.  Obenchain,  151  S.  W.  611. 

IV.  IN8TrBABI.E  INTEBEST. 

{115  (Tenn.)  A  husband,  having  a  freehold 
estate  in  the  property  of  his  wife  and  the  ri{;ht 
to  control  it,  nas  an  insurable  interest  therein. 
— Oleason  v.  Prudential  Fire  Ins.  Co.,  151  S. 
W.  1030. 

{  122  (Mo.App.)  An  assignment  of  an  insur- 
ance policy  to  one  who  has  no  interest  in  the 
life  of  the  insured  held  valid  only  to  the  extent 
of  advances  made. — Locke  v.  Bowman,  161  S. 
W.  468. 

V.  THE  CONTBACT  IN  OENEBAL. 

(A)  Nature,  Requlaltea,  and  TaUdltT* 

{  143  fTenn.)  Where  by  mistake  a  fire  policy 
misdescnbed  the  location  of  the  property  insur- 
ed, insured's  remedy  is  to  ask  for  a  reforma- 
tion; but  no  action  can  be  maintained  upon 
the  policy,  where  the  property  destroyed  was 
not  in  the  location  described.— Gleason  v.  Pru- 
dential Fire  Ins.  Co.,  151  S.  W.  1030. 

VI.  PBsmuKS^inBS,  and  assess. 

I  198  (Ky.)  The  acceptance  and  retention  of 
a  life  policy  will  not  estop  insured  from  main- 
taining an  action  to  recover  the  premiums  paid 
on  the  ground  of  false  representations  inducing 
the  contract.— Provident  Sav.  Life  Assur.  Soc. 
of  New  York  v.  Shearer,  151  S.  W.  938. 

£>vidence  held  to  support  a  verdict  for  inaured 
for  the  amount  of  premiums  paid  on  a  life  pol- 
icy, based  on  want  of  consideration  and  fraud- 
ulent representations  of  the  agent  of  insurer. 
—Id. 

On  recovery  by  insured  of  the  premiums  paid 
on  a  life  policy  on  the  ground  of  fraudulent  rep- 
resentations by  insurer's  agent,  the  insurer  is 
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entitled  to  credit  for  the  actual  cost  of  the  in- 
Burance  while  the  policy  was  in  force. — Id. 

Vn.  ASSIONMEHT  OB  OTHER  TBANS- 
TEB.  OF  POUOT. 

{212  (Mo.App.)  In  an  action  to  set  aside  an 
assignment  of  a  policy  of  life  insurance,  the 
burden  of  showing  its  validity  held  to  be  on 
the  defendant,  where  the  complaint  showed  an 
assignment  prima  facie  void. — Loclce  ▼.  Bow- 
man, 151  S.  W.  468. 

g2l9  (Mo.App.)  An  assignee  of  an  assignee 
of  a  life  insurance  policy  held  to  acquire  only 
the  rights  of  his  assignor. — Locke  t.  Bowman, 
151  S.  W.  468. 

An  assignor  of  a  policy  of  life  insurance  held' 
not  estopped  to  set  up  his  title  as  against  the 
assignee. — Id. 

f2l9  (Tex.Civ.App.)  Assignee  of  policy  of 
fire  insurance,  knowing  that^the  delivery  of  the 
policy  was  unauthorized,  that  it  had  never  been 
accepted  by  the  insured,  and  that  on  failure  to 
pay  premiums  it  was  automatically  canceled, 
held  not  entitled  to  recover.— Polk  v.  State  Mut. 
Fire  Ins.  Co.,  151  S.  W.  1126. 

i  222  (Mo.App.)  In  an  action  to  redeem  a 
policy  of  life  insurance  assigned  absolutely  as 
security,  an  allegation  of  tender  before  suit 
brought  held  unnecessary. — ^Locke  t.  Bowman, 
151  S.  W.  468. 

X.  FOKFEITUBS  OF  POUCT  FOB 
BREACH  OF  PROMISSOBT  WAB- 
BAWTY,  COVEKAHT,  OB  CONDI. 
TION  SimSEQUEirT. 

(B)  MMtera   Relatlns   to    Property    or  Ib> 
tcreat  Inanred. 

1 328  (Tez.Clv.App.)  Insurance  company  lia- 
ble although  no  policy  was  issued,  because  it 
had  agreed  to  attend  to  the  matter,  held  not 
relieved  of  liability  by  a  conveyance  as  securi- 
ty two  years  before  the  Joss  because  the  policy, 
if  issued,  would  have  been  subsequent  to  such 
conveyance. — Commonwealth  Fire  Ins.  Co.  v. 
Obenchain,  151  S.  W.  611. 

f  335  (Tex.Clv.App.)  Where  the  keeping  of 
invoices  and  lx>oks  of  entry  by  insured  was  in 
substantial  compliance  with  the  iron-safe  clause, 
he  waa  entitled  to  recover. — American  Cent.  Ins. 
Co.  T.  Hardin,  151  S.  W.  1152. 

(B)  Honparaiont  of  Premlama  or  Aaaoaa- 
menta. 

}  349  (Tenn.)  Where  a  fire  policy  and  a  pre- 
mium note  provided  that  failure  to  pay  any 
premium  note  when  due  should  terminate  the 
liability  of  insurer,  insured's  failure  to  pay  a 
premium  note  according  to  its  tenor  avoided  the 
policy.— Gleason  t.  Prudential  Fire  Ins.  Co., 
151  8.  W.  1030. 

{353  (Tenn.)  Where  the  agent,  in  inducing 
insured  to  accept  a  fire  policy,  agreed  to  give 
him  seasonable  notice  of  the  maturity  of  a 
premium  note,  that  agreement  will  prevent  the 
insurer  from  declaring  forfeiture  for  nonpay- 
ment of  the  note,  when  no  notice  was  given. — 
Gleason  y.  Prudential  Fire  Ins.  Co.,  151  S. 
W.  1030. 

1 362 '(Tex.Clv.App.)  Failure  of  insured  to 
pay  insurance  premium  when  notified  by  local 
agent  that  It  was  due  held  not  to  relieve  the 
company,  the  mortgagee,  from  liability  where 
It  bad  agreed  to  attend  to  the  insurance,  had 
done  so  for  a  time,  and  had  not  notified  the 
Insured  that  It  would  not  continue  to  do  so. — 
Commonwealth  Fire  Ins.  Co.  v.  Obenchain, 
151  8.  W.  611. 

ZI.  EBTOPPEIi.  WAIVEB,  OB  AOBEE- 
MEirrS  AFFECTIiro  BIGHT  TO 
AVOID  OB  FOBFEIT  POUOT. 

{384  (Tex.Civ.App.)  An  insurer  whose  agent 
consented  in  advance  to  additional  insurance, 
and  issued  a  slip  showing  such  agreement,  was 
estopped  from  asserting  a  forfeiture,  though 
such  slip  was  not  attached  to  the  policy  until 


after  the  loss.- American  Cent  Ina.  Ca  t.  Elar- 
din,  151  S.  W.  1152. 

Xin.   EXTENT  OF  X.088  AND  UA- 

BIUTT  OF  INStTBEB. 

(B)  Aeddent  autd  Hoailtk  Iaa«raaoo. 

{525  (Ky.)  Under  a  life  insurance  policy 
providing  for  liability  so  long  a*  insured  waa 
confined  to  bed,  liability  held  not  removed  by 
the  fact  that  insured  was  u[>  at  times  to jget 
fresh  air,  etc— Home  Protective  Ass'n  v.  Wil- 
liams, 151  S.  W.  361. 

XIV.  NOTICE  AND  PBOOF  OF  I.OM. 

{  536  (Tenn.)  Where  the  local  agent,  as  well 
as  the  adjuster,  of  a  fire  insurance  company, 
promised  to  furnish  Insured  with  blanks  for 
proof  of  loss,  their  failure  to  furnish  the  blanks 
within  the  time  stipulated  by  the  policy  is  a 
waiver  of  the  condition  requiring  insured  to 
make  proofs  within  that  time. — Gleason  v.  Pru- 
dential Fire  Ins.  Co.,  151  S.  W.  1030. 

Where  an  insurance  company  became  insolv- 
ent and  a  receiver  was  appointed  after  a  loss, 
but  before  the  time  for  filing  proofs  had  expir- 
ed, and  the  court  fixed  a  time  within  which 
creditors  were  required  to  file  petitions  estab- 
lishing their  claims,  that  order  superseded  the 
requirement  of  filing  proofs  of  loss.— Id. 

XVn.    PAYMENT      OB      DI8CKABOE. 

OONTBIBUTION.  AND  aUB- 

BOGATION. 

{  602  (Tex.aT.App.)  Acta  31st  Jjeg.  c.  108,  { 
36,  making  an  insurer  failing  to  pay  a  loss  lia- 
ble for  damages  and  attorney's  fees,  requires 
the  petition  to  specifically  allege  a  demand  and 
refusal  to  pay  within  tbe  statutory  time. — Gen- 
eral Accident,  Fire  ft  Life  Assur.  Corporation 
v.  Lacy,  151  S.  W.  1170. 

XVm.   ACTIONS  ON  POLIOtBB. 

{ 629  (Ky.)  Where  a  policy  contains  a  gen- 
eral clause  with  a  promise  to  pay,  exceptions  in 
a  distinct  clause  limiting  the  general  clause 
need  not  be  pleaded  by  plaintiff. — ^iBtna  Life 
Ins.  Co.  V.  Ruatin,  151  8.  W.  366. 

{  853  (Tex.  Civ.  App.)  Where  the  evidence 
tended  to  show  that  loss  under  a  fire  policy 
was  occasioned  bjy  incendiarism,  evidence  as 
to  the  existence  of  a  mortgage  on  the  property 
was  admissible  as  tending  to  show  a  motive. 
— Philadelphia  Underwriters  Agency  of  Fire 
Asa'n  of  Philadelphia  ▼.  Brown,  151  8.  W.  899. 

{665  (Ky.)  In  action  on  policy,  where  de- 
fense was  suicide,  evidence  held  to  make  a. 
prima  facie  case  for  plaintiff. — J£tna  Life  Ins. 
Co.  V.  Rustin,  151  S.  W.  366. 

Evidence  in  an  action  on  a  policy  limiting 
insurer's  liability  for  death  from  injuries  in- 
tentionally Inflicted,  except  assaults  for  bur- 
glary or  robbery,  AeM  to  justify  a  recovery,  al- 
though It  did  not  show  that  the  injuries  were 
inflicted  in  such  an  assault — Id. 

1 669  (Ky.)  In  action  on  accident  insurance 
policy,  where  suicide  was  the  defense,  instruc- 
tions held  to  have  properly  submitted  the  case 
as  made  by  the  evidence. — .^tna  Ins.  Co.  ▼. 
Rustin,  161  a  W.  366. 

XX.   XCUTVAXi   BENEnr  INSUBANCB. 
(B)  Tlie  Contrset  in.  GenenU. 

{ 723  (Tex.Civ_&.pp.)  Where  insured  in  her 
medical  examination  stated  that  she  had  had 
two  miscarriages,  proof  tliat  ahe  had  had  two 
abortions  did  not  show  a  breach  of  warranty. 
— Royal  Neighbora  of  America  v.  Bratcher,  151 
S.  W.  885. 

Proof  that  insured  had  been  treated  for  head- 
ache three  years  prior  to  the  issuance  of  her 
policy,  she  having  stated  that  she  had  had  no 
illness  for  seven  years,  was  not  necessarily  a 
defense;  the  jury  being  authorized  to  find  that 
it  was  not  material  to  the  risk  under  Acta  Slat 
Leg.   (2d  Etxtra  Seas.)  o.  22.— Id. 
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(D)  Forteltnre  or  Baapenalon. 

1 747  (Tex.Civ»A^pp.)  Where  a  member  of  a 
fraternal  organization  waa  not  in  good  stand- 
ing at  the  time  of  his  death  in  the  only  sub- 
ordinate temple  to  which  he  belonged,  or  could 
belong,  there  could  be  no  recovery  on  the  cer- 
tificate.— International  Order  of  Twelve  Knights 
&  Daughters  of  Tabor  v.  WUson,  161  S.  W. 
320. 

(F)  A«tloiia  (or  Boneata. 

1 819  (Tex.Civ.App.)  Where  the  petition  in 
an  action  on  a  certificate  issued  by  a  fraternal 
organization  alleged  that  decedent  was  a  mem- 
ber of  a  subordinate  temple,  it  was  error  to 
introduce  in  evidence  the  financial  card  of  an- 
other temple.— International  Order  of  Twelve 
Knights  &  Daughters  of  Tabor  t.  Wilson,  151 
S.  W.  320. 

1818  (Tex.Civ.App.)  A  letter  from  a  negro 
fraternal  organization,  written  after  the  death 
of  a  member,  notifying  the  beneficiary  of  her 
expulsion,  Md  inadmissible  on  the  issue  as  to 
whether  insured  was  a  member  in  good  stand- 
ing at  Ilia  death. — International  Order  of  Twelve 
Knights  &  Daughters  of  Tabor  v.  Wilson,  151 
S.  W.  320. 

INTENT. 

See  Abortion,  {  11;  Brokers,  {  84;  Contracts, 
f  147;  Homicide,  i  86;  libel  and  Slander,  i 
143;  Wills,  H  441,  T75.  . 

INTEREST. 

See  Landlord  and  Tenant,  {  232;  Receivers,  { 

101;    Usury. 
Insurable  interest,  see  Insurance,  If  115,  122. 

XI.  BATE. 

1 38  (Mo.App.)  Under  Rev.  St  1900,  U  7179, 
7181,  making  6  i>er  cent,  the  legal  rate  of  in- 
terest, and  declaring  that  judgments  shall  bear 
that  rate,  a  judgment  on  a  special  tax  bill 
draws  such  rate,  though  the  city  cliarter  au- 
thorizes 8  per  cent  on  tax  bills  in  case  of  de- 
fault.— Granite  Bituminous  Paving  Co.  v.  Park- 
view Realty  &  Improvement  Co.,  161  S.  W. 

INTERPLEADER. 

See   Attachment  I   308. 

INTERPRETATION. 

See  Constitutional  Law,  i|  18-26;  Contracts, 
ti  147-176;  Mines  and  Minerals,  $|  62-68; 
Mortgages,  |  115;   Statutes,  {f  174-227. 

INTOXICATING  LIQUORS. 

See  Appeal  and  Brror,  J  1108:  Criminal  Law, 
•  U  372,  814,   970,   1091,  1169;    Evidence,  i 
43;    Statutes,  |  114. 

m.  I.OOAI.  OPTIOH. 

{29  (Mo.)  Under  the  statutory  construction 
section  of  Rev.  St  1889,  |  6570,  and  Laws 
1907.  p.  263,  defining  the  terms  "general  elec- 
tion." local  option  law  (Laws  1887,  p.  179), 
prohibiting  a  holding  of  a  local  option  election 
within  60  days  of  a  general  election,  held  not 
to  prohibit  the  holding  of  a  local  option  elec- 
tion within  60  days  of  a  primary. — State  ex 
rel.  Million  v.  Graham,  161  S.  W.  729. 

IV.  UCENSE8  AXD  TAXES.' 

182  (Tex.)  A  valid  local  option  election  re- 
snlting  in  the  adoption  of  the  law  is  essential 
to  any  liability  on  a  liquor  dealer's  bond  given 
under  the  local  option  law. — State  y.  Savage, 
161  S.  W.  530. 

yi.   OFFEHSE8. 

I  146  (Ark.)  Defendant  was  asked  by  M.  if 
he  could  get  him  some  whiaky,  and  was  given 


money  -to  get  it  He  got  it  of  B.,  who  had  told 
him  he  could  get  of  him  any  time,  and  gave 
it  to  M.,  who  did  not  knew  B.  was  engaged  in 
selling  it.  Held,  that  he  was  a  necessary  factor 
in  making  the  sale,  and  that  he  acted  for  B.  as 
well  as  M.,  and  so  was  a  principal  in  the  il- 
legal sale.— Bobo  v.  State,  151  S.  W.  1000. 

{  146  (Tex.Cr.App.)  Where  the  state's  wit- 
ness gave  defendant  50  cents  to  get  some 
whisky,  and  when  defendant  returned  with  al- 
cohol refused  to  take  it,  but  afterwards  follow- 
ed defendant  and  took  the  alcohol  from  him 
without  his  consent,  there  was  no  sale;  but 
if  he  took  it  in  payment  of  the  50  cents,  with 
defendant's  consent,  it  would  be  a  sale.— Scott 
V.  State,  151  S.  W.  550. 

f  146  (Tex.Cr.App.)  The  giving  of  whisky  to 
be  repaid  in  whisky  is  a  sale.— Black  v.  State, 
151  S.  W.  1063. 

8  148  (Tex.Cr.App.)  The  offense  of  pursuing 
the  business  of  selling  intoxicating  liquors  in 
local  option  territory  is  a  distinct  offense  from 
that  of  making  a  sale  of  intoxicating  liquors, 
and  is  a  felony.— Byid  v.  State,  151  S.  W. 
106& 

vm.  CRncnrAx  prosecutions. 

1 205  (Tex.Cr.App.)  Under  the  Code,  an  in- 
dictment charging  accused  with  pursuing  the  oc- 
cupation of  selling  intoxicating  liquors  in  local 
option  territory  and  with  making  sales  to  per- 
sons named  and  to  persons  unknown  is  not  oad 
for  failing  to  allege  that,  during  the  time  of  the 
sales,  accused  continued  to  pursue  the  business 
of  selUng  liquor.— Byrd  v.  State,  151  S.  W. 
1068. 

1 22 1  (Tex.Cr.App.)  An  information  charg- 
ing the  giving  of  intoxicating  liquors  to  an- 
other on  election  day  need  not  state  that  the 
defendant  is  not  a  druggist  witliin  a  proviso 
to  the  ^statute.— Walker  v.  State,  151  S.  W. 
318. 

1224  (Tex.Cr.App.)  In  a  prosecution  for 
sales  o^  intoxicants  made  bf  a  licensed  dealer 
on  Sunday,  the  state,  having  introduced  his 
application  for  a  license  in  which  he  made 
affidavit  that  prohibition  was  not  in  effect,  is 
not  bound  to  show  that  the  local  option  law 
had  not  been  adopted.— Woods  v.  State,  151  S. 
W.  296. 

1226  (Tex.Cr.App.)  In  a  prosecution  for  a 
gift  of  intoxicating  liquor  on  election  day,  the 
order  of  the  commissioners'  court  creating  the 
election  precinct,  as  well  as  evidence  that  the 
town  in  which  the  offense  was  alleged  to  hare 
been  committed  was  in  such  precinct,  was  ad- 
missible—Walker V.  State,  151  S.  W.  318. 

1 227  (Tex.Cr.App.)  In  a  prosecution  for  ille- 
gal  sales  of  intoxicating  liquors,  it  is  proper  to 
allow  witness  to  testify  that  accused  was  en- 
gaged in  the  saloon  business,  even  tf  it  had  not 
been  shown  that  the  retail  license  introduced 
in  evidence  was  issued  to  accused. — Woods  v. 
State,  151  S.  W.  296. 

J  233  (Tex.Cr.App.)  In  a  prosecution  for  a 
e  of  intoxicants  on  Sunday,  it  is  not  error 
for  a  witness  to  l>e  asked  whether  he  saw  the  side 
door  of  accused's  saloon  open  on  a  states}  Sun- 
day.—Woods  V.  State,  151  S.  W.  296. 

1 233  (Tex.Cr.App.)  In  a  prosecution  for  the 
unlawful  sale  of  Intoxicating  liquors,  evidence 
to  diow  that  defendant  had  access  to  a  quan- 
tity of  whisky  at  the  time  of  the  alleged  sales 
was  admissible.— Black  ▼.  State,  161  8.  W. 
1053. 

1 233  (Tex.Cr.App.)  Under  an  indictment 
charging  accused  with  carrying  on  the  business 
of  selling  liquor  in  local  option  territory,  the 
state  was  properly  permitted  to  show  the  amount 
of  liquor  received  by  accused  and  that  it  was 
delivered  at  the  place  where  the  business  was 
carried  on.— Byrd  v.  State,  151  S.  W.  1068. 

{  234  (Tex.Cr.App.)  Whether  'or  not  a  Uquor 
license  had  been  issued  is  a  fact,  which  may  be 
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proved  without  the  exhibition  of  the  licehse,  es- 
gecially  in  view  of  Acts  Slat  Leg.  (1st  Ex. 
Sess.)  c.  17,  {  14,  requiring  the  posting  of  li- 
censes.—Woods  V.  State,  151  S.  W.  296. 

{235  (Tez.Cr.App.)  On  a  trial  for  pursuing 
the  business  of  selling  liquor  In  local  option 
territory,  the  refusal  to  permit  accused  to  show 
bis  custom  to  order  liquor  for  patrons  held 
proper.— Byrd  v.  State,  151  S.  W.  1068. 

§  236  (Tex.Cr.App.)  In  a  prosecution  for  giv- 
ing intoxicating  liquor  to  a  minor  without  the 
consent  of  his  parent  or  guardian,  evidence  held 
insufficient  to  sustain  a  conviction. — Simpson  v. 
State,  151  S.  W.  303.   . 

1238  (Tex.Cr.App.)  In  a  prosecution  for 
the  sale  of  liquor,  where  the  evidence  was  con- 
flicting as  to  whether  defendant  consented  to 
its  taking  from  him  by  the  state's  witness,  the 
failure  to  submit  the  question  of  his  consent 
was  reversible  error.- Scott  v.  State,  151  S. 
W.  550. 

i239  (Tez.Cr.App.)  Proof  that  accused  did 
not  know  that  what  she  sold  was  intoxicating 
did  not  raise  the  issue  of  an  oGtense  committed 
by  accident  within  Pen.  Ode  1911,  arts.  45, 
47,  in  the  absence  of  proof  that  she  used  prop- 
er care  to  ascertain  before  offering  to  sell  it. — 
Mollenkopf  v.  State,  151  S.  W.  799. 

Where  the  state's  witnesses  testified  that  they 
bought  intoxicating  wine  from  accused,  while 
she  claimed  that  she  sold  only  unfermented 
grape  juice,  she  was  entitled  to  have  an  affirma- 
tive instruction  submitting  such  issue  to  the 
jury.— Id. 

An  instruction  as  to  what  was  necessary  to 
show  that  accused  engaged  in  the  business  of 
selling  intoxicating  liquor,  etc.,  held  misleading. 
— Id. 

X.  ABATEMENT  AND  INJITNCTION. 

1261  (Tex.Civ.App.)  Rev.  av.  St.  1911,  art 
4643^  does  not  authorise  the  court  to  enjoin  a 
pubbc  nuisance  created  by  pursuing  the  busi- 
ness of  selling  intoxicating  liquors  without  a 
license,  but  the  party  seeking  the  remedy  must 
show  himself  entitled  thereto  under  the  general 
principles  of  equity,  or  bring  himself  within 
some  statute  granting  the  relief.— Spence  v. 
Fenchler,  151  S.  W.  1094. 

i_274  (Tex.01v.App.)  A  private  person,  to  be 
entitled  to  a  temporary  injunction  under  Rev. 
Civ.  St  1911,  art.  4674  (1),  to  abate  a  public 
nuisance,  must  allege  that  a  person  named  pur- 
sued the  business  of  selling  intoxicating  liquors 
without  a  license  and  thereby  created  a  nui- 
sance.—Spence  T.  Fenchler,  161  S.  W.  1094. 

IRON  SAFE  CLAUSE. 

See  Insurance,  {  385. 

IRREPARABLE  INJURY. 

See  Injunction,  |  12. 

JOINDER. 

See  Parties,  |  19. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Constitutional  Law,  i  316;  Counties,  i  113; 
Injunction,  {  241;  Justices  of  the  Peace;  New 
Trial,  i  6. 

IV.  DISQITAUFIOATION   TO  ACT. 

( 47  (Tenn.)  A  judge  is  not  disqualified  to 
act  in  a  case  merely  because  he  wiU  be  a  wit- 
ness, in  view  of  Shannon's  Code,  |  5594,  mak- 
ing the  judge  a  competent  witness  in  any  case 
before  him.— In  re  Cameron,  161  S.  W.  64. 

Trial  judge  held  not  to  have  become  prose- 
cutor, and  disqualified  from  hearing  disbarment 


proceedings,  by  consulting  with  others  before 
making  charges  of  misconduct,  in  order  tc  test 
his  recollection  of  what  occurred. — Id. 

{49  (Tenn.)  A  judge  is  not  absolutely  dis- 
qualified to  hear  and  determine  a  case  merely 
because  he  is  personally  prejudiced  against  a 
party;  it  being  left  to  his  personal  discretion 
whether  he  will  act— In  re  Cameron,  151  8. 
W.  64. 

A  trial  judge,  who,  as  shown  by  uncontradict- 
ed evidence,  had  decided  disbarment  proceedings 
before  hearing,  held  disqualified,  under  Const. 
art  6,  {  11,  and  Shannon's  Code,  {  5706.— Id. 

A  trial  judge  is  not  disqualified  on  the  ground 
that  he  had  decided  the  case  in  advance,  unless 
it  appears  beyond  any  doubt  that  such  is  tiie 
fact :  his  denial,  though  not  under  oath,  being 
conclusive  on  this  point. — Id. 

JUDGMENT. 

See  Appeal  and  Brror;  Arbitration  and  Award. 
I  8;    Attachment,  {  13:  Bail,  j  93;  Bills  and 

•  Notes,  I  440;  Boundaries,  |  43;  Costs,  {  S16: 
Divorce,  {  245;  Exceptions,  Bill  of,  {  6;  Exe- 
cution: Husband  and  Wife,  {  299;  Interest 
i  38;  Partnership,  {  219;  Pleading,  {  8;  Set- 
off and  Counterdaim,  {  18;  Subrogation,  { 
31:  Taxation,  {  695;  Vendor  and  Purchaser. 
{289. 

I.  NATTTBE  AND  ESSENTIAI.S  IN 
OENERAI.. 

{  I  (Tex.)  The  judgment  of  a  court  is  tliat 
which  it  pronounces ;  that  is,  the  judicial  act 
by  which  it  declares  the  decision  of  tile  law 
upon  the  matter  at  issue. — 0>leman  v.  Zapu. 
151  S.  W.  1040. 

IV.  BT  DEFAirXT. 
<A)  Il««i>taites  and  Vallditr. 

{  106  (Tez.av.App.)  The  filing  of  a  plea 
chars^ng  a  defect  of  parties  was  not  the  filing 
of  such  answer  as  would  prevent  the  entry  of 
a  judgment  by  default  under  Rev.  C^v.  St. 
1911.  art  1938.-Oillaspie  v.  aty  of  Hunte- 
ville,  151  S.  W.  1114. 

An  answer  filed,  but  not  called  to  the  at- 
tention of  the  court,  will  not  render  the  en- 
try of  a  judgment  by  detault  error. — Id. 

{  107  (Mo.)  Defendant  held  not  in  default, 
so  as  to  warrant  judgment,  where  his  answer 
contained  a  general  denial,  as  well  as  the 
counterclaim  to  which  a  demurrer  was  sus- 
tained.— Montgomery  v.  Gahagan,  151  S.  W. 
453. 

(B)  Opentnc  or  BettlaK  Aalde  Defaalt. 

{  138  (Ky.)  An  order  directing  that  the  alle- 
gations of  the  petition,  as  amended,  tie  taken 
as  confessed,  is  an  interlocutory  order,  which 
may  be  set  aside  at  a  subsequent  term,  without 
following  the  Code  provisions  for  vacating  judg- 
ments.—Duff  &  Oney  v.  Rose,  151  S.  W.  22. 

{  138  (Tex.Civ.App.)  A  nonresident  defend- 
ant who  did  not  attempt  to  engage  counsel  un- 
til a  few  days  before  the  beginning  of  the  term 
at  which  the  case  was  to  be  tried,  did  not  exer- 
cise sufficient  diligence  to  warrant  the  setting 
aside  of  his  default  because  he  was  unrepre- 
sented by  counsel.— Booker  v.  Coulter,  151  S. 
W.  335. 

Where  a  nonresident  defendant  knew,  at  least 
a  month  liefore  trial,  that  he  could  not  be 
present  and  that  bis  defense  conld  only  be  es- 
tablished by  his  evidence,  a  default  will  not  be 
set  aside,  on  failure  to  have  his  deposition  tak- 
en, to  allow  him  to  present  his  defense. — ^Id. 

i  139  (Tex.Civ.App.)  An  application  to  set 
aside  a  default  judgment  is  addressed  to  the 
sound  discretion  of  the  court — Oillaspie  v. 
City  of  Huntaville.  161  S.  W.  1114. 

{  143  (Tez.Civ.App.)  A  defendant  who  on 
appearance  day  suggested  that  his  wife  was 
a  necessary  party,  and  left  the  courtroom  with- 
out  answering    to   tlie   merita,    expecting    the 
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court  accoTdini;  to  custom  to  take  cognizance 
of  the  pleading  filed,  and  to  have  him  called 
when  the  case  shonld  be  reached,  no  such  cus- 
tom beine  oroved.  did  not  oresent  a  valid  ex- 
cuse for  failing  to  answer  In  time. — Gillaspie 
T.  City  of  Huntsvflle.  151  S.  W.  1114. 

S  143  (Tez.CiT_4.pp.)  A  defendant  who,  be- 
fore the  end  of  the  term,  filed  his  application 
to  vacate  a  default  judgment  and  pleaded  as 
an  excuse  a  compromise  and  settlement  of  the 
claim  and  a  promise  by  plaintiff  to  dismiss 
the  action,  showed  a  reasonable  excuse  for  de- 
faulting.—General  Accident,  Fire  &  tile  As- 
sur.  Corporation  v.  Lacy,  151  S.  W.  1170. 

I  145  (Tex.Civ.App.)  A  default  judgment  will 
not  be  vacated,  on  the  ground  that  defendant 
was  not  represented  by  counsel,  where,  had  he 
been  represented  by  counsel,  the  result  could 
not  have  been  changed. — Booker  v.  Coulter,  151 
S.  W.  335. 

1145  (Tei.Civ.App.)  Where  on  the  "day  fol- 
lowing rendition  of  judgment  by  default  de- 
fendant filed  a  motion  to  set  aside  and  an 
answer  to  the  merits,  the  court  should  have 
looked  to  the  allegations  of  the  answer  to  de- 
termine whether  defendant  had  a  meritorious 
defense.— Gillaspie  v.  City  of  Huntsville,  151  S. 
W.  1114. 

i  158  (Tex.Civ.App.)  A  motion  to  set  aside  a 
default  must  be  denied,  where  the'  allegation 
of  a  meritorious  defense  is  not  supported  by 
affidavit.— Booker  v.  Cotdter,  151  8.  W.  335. 

^  162  (Tex.Civ.App.)  Where  on  the  day  fol- 
lowing rendition  of  judgment  by  default  defend- 
ant med  a  motion  to  set  aside  and  an  answer 
to  the  merits,  the  court  should  have  looked  to 
the  allegations  of  the  answer  to  determine 
whether  defendant  had  a  meritorious  defense, 
but  could  not  hear  proof  to  determine  their 
truth.— Gillaspie  v.  City  of  Hgntsville,  161  8. 
W.  1114. 

i  162  (Tex.Civ.ADD.)  The  court  on  a  motion 
to  open  a  default  may  take  testimony  on  the 
merits  of  the  defense  interposed,  where  no  ob- 
jection is  made  to  a  trial  of  the  issue  in  that 
way. — General  Accident,  Fire  &  IJfe  Assur. 
Corporation  v.  Lacy,  151  S.  W.  1170. 

i  163  (Tex.Civ.App.)  The  court  on  motion  to 
open  a  default  may  not  as  a  general  rule  pass 
on  the  merits  of  a  defense  in  support  of  the 
motion.— General  Accident,  Fire  &  Life  Assur. 
Corporation  v.  Lacy,  161  S.  W.  1170. 

VI.  ON  TBIAL  OF  ISSUES. 

(B)  P«rtt«a. 

§  239  (Mo.)  A  plaintiff  suing  two  or  more  per- 
sons as  joint  tort-feasors  may  recover  against 
one  alone,  and  this  rule  is  not  changed  by  Rev. 
8t  1909,  I  1734.— Winn  v.  Kansas  City  Belt 
By.  Co.,  151  S.  W.  08. 

(C)  Conformltr  to   Proceas,   PIcadlnsa, 
Proofa,  and  Verdlot  or  Ftndlnsa. 

1 248  (Mo.App.)  Judgments  and  decrees  must 
be  responsive  to  the  pleadings  and  issues. — Ad- 
vance Thresher  Co.  v.  Speak,  151  S.  W.  235. 

1 250  (Mo.App.)  In  an  action  for  breach  of 
a  contract  to  float  logs,  brought  on  theory  of 
mere  failure  of  performance,  causing  total  loss 
of  the  logs,  plaintiff  could  not  recover  on  the 
theory  of  defendant's  abandonment  of  the  con- 
tract, imposing  on  plaintiff  the  duty  to  mini- 
mize damages. — Cronan  v.  Stutsman,  151  8.  W. 
16ft. 

{253  (Tez.CiT.App.)  A  money  judgment  can- 
not exceed  the  amount  demanded  in  the  peti- 
tion.—First  Bank  of  Springtown  v.  Hill,  151 
S.  W.  652. 

i  253  (Tez.Civ.App.)  The  amount  plaintiff 
may  recover  is  limited  by  the  alleganons  of 
the  petition.^Ander8on  v.  Crow,  151  8.  W. 
1080. 


S256  (Tez.Civ.App.)  A  finding  that  attor- 
neys were  entitled  to  part  of  land  under  a 
deed  held  to  involve  a  finding  that  the  deed 
was  not  one  upon  a  contingency  for  one-half  of 
the  land  recovered  by  the  grantor  in  an  action, 
and  hence  it  was  improper  to  limit  their  re- 
covery to  one-half  the  land.— Morris  t.  Short, 
151  8.  W.  633. 

Vn.  ENTBT,  RECORD,  AHD  DOCK- 

ETnro. 

(  293  (Tez.)  The  failure  to  correctly  or  ful- 
ly enter  a  judgment  upon  the  minutes  does  not 
annul  it.  but  merriv  makes  its  record  imoer- 
feet.— Coleman  t.  Zapp,  151  8.  W.  1040. 

Vm.  AMENDMEITT,      OOBBECTIOH, 
Ain>  REVIEW  IN  SAME  COURT. 

{294  (Tez.)  The  right  to  have  a  judgment 
entry  correspond  with  the  terms  of  the  judg- 
ment is  not  affected  by  rule  48  for  the  district 
courts  (142  S.  W.  xxi),  requiring  counsel  for 
the  successful  party  to  prepare  the  form  of 
the  judgment  and  submit  it  to  the  court.— 
Coleman  v.  Zapp,  161  8.  W.  1040. 

{ 299  (Tez.)  A  court's  jurisdiction  oyer  its 
Judgment  records  does  not  end  with  the  term; 
the  case  being  regarded  aa  pending  until  the 
judgment  is  correctly  recorded. — Coleman  t. 
Zapp,  151  S.  W.  1040. 

9  318  (Tez.)  The  right  of  a  party  to  have  a 
judgment  entry  corrected  or  amended  to  speak 
the  truth  cannot  be  exercised  to  the  prejudice 
of  innocent  third  persons.— Coleman  v.  Zapp, 
151  8.  W.  1040. 

1321  (Tex.)  A  delay  of  six  years  after  en- 
try of  a  judgment  in  applying  to  correct  it 
nunc  pro  tunc  by  adding  an  omitted  part  does 
not  bar  the  relief  where  the  parties  had  not 
changed  their  positions  and  no  rights  had  in- 
tervened.—Coleman  T.  Zapp,  151  8.  W.  1040. 

1326  (Tex.)  A  court  has  inherent  power  to 
correct  a  judgment  nunc  pro  tunc,  so  as  to 
properly  recite  the  effect  of  its  judgment.— 
Coleman  v.  Zapp,  161  8.  W.  1040. 

§335  (Mo.)  Petition  stating  the  facta  pre- 
scribed for  a  petition  for  review  by  Rev.  St. 
1899,  f  780,  held  to  be  a  petition  for  review, 
under  Rev.  St.  1899,  gi  777,  780,  though  an  ad- 
ditional party  was  brought  in,  and  one  party 
was  transferred  to  a  different  side. — Marshall 
V.  Hill,  151  S.  W.  13L 

The  proceeding  named  a  "petition  for  review" 
is  highly  remedial,  and  must  accommodate  it- 
self to  the  needs  and  practices  of  every  pro- 
ceeding that  comes  within  its  scope. — Id. 

Under  Rev.  St  1899,  f  784,  providing  that 
a  conveyance  to  satisfy  a  judgment  shall  not 
be  affected  by  a  vacation  of  the  judgment  on 
petition  for  review,  as  against  innocent  pur- 
chasers, the  title  of  innocent  purchasers  for 
value  from  the  bolder  of  the  lej^  title  cannot 
be  set  aside  in  proceedings  for  review  by  the 
holders  of  the  equitable  title. — Id. 

X.  EQUITABLE  REUET. 

(A)  Ifstare  of  Remedy  and  Gronada. 

{419  (Tex.Civ.App.)  A  default  judgment 
against  a  partnership  on  allegation  that  it 
was  a  cor:poration  and  service  having  been  had 
on  a  certain  person  as  agent  of  the  alleged  cor- 
poration held  void  and  its  enforcement  subject 
to  injunction. — Spaulding  Mfg.  Co.  t.  Kuvken- 
dall,  151  8.  W.  1122. 

XI.   OOIXATERAL  ATTACK. 

(B)  Gronnda. 

.  1495  (Tez.ClT.ADp.)  Every  ,  oresumption  is 
in  favor  of  the  jurisdiction  of  a  court  of  gen- 
eral jurisdiction  in  a  collateral  attack  on  its 
judgment.- Wilkin  t.  Simmons,  151  8.  W.  1145. 
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XIII.  HEROER  AITD  BAR  OF  OtLVSBB 
OF  ACTION  AND  DEFENSES. 

(A)  Jiidanaenta  OperatlTe  »■  Bair. 

1568  (Mo.App.)  A  default  jodgment  far  an 
indorser  against  the  makers  of  the  note  is  a 
bar  in  a  second  action  between  the  same  par- 
ties to  charge  real  estate  fraudulently  convey- 
ed, as  to  a  defense  that  plaintiff  was  released 
by  an  extension  of  time,  so  that  'her  payment 
of  the  note  was  voluntary. — Wilson  v.  Salis- 
bury. 151  S.  W.  194. 

{  572  (Tenn.)  A  decree  on  demurrer  held  res 
judicata,  when  a  demurrer  to  a  single  ground 
of  relief  is  overruled,  when  the  demurrer  is 
sustained  and  the  bill  dismissed,  when  the  biU 
presents  several  grounds  of  relief  and  the  court 
acts  upon  each  ground,  but  not  where  there  is 
a  general  judgment  overruling  a  demurrer  to 
a  bill  setting  up  several  grounds  of  relief. — 
liOgan  &  Maphet  Lumber  Co.  v.  Cross,  151  S. 
W.  51. 

Judgment  of  Supreme  Court  that  demurrer  to 
bill  alleging  several  grounds  of  relief  was  not 
well  taken,  and  affirming  the  decree  overruling 
it,  and  remanding  the  bill  for  answer  and  fur- 
ther proceedings,  hield  res  judicata  as  to  a  new 
bill  containing  the  same  grounds  of  relief.— Id. 

<B)  Canaea  of  Aetlon  and  Defenaea  Sfers- 
ed.  Barred,  or  Conelnded. 

g  585  (Mo.App.)  A  judgment  adjudging  that 
a  party  is  not  entitled  to  a  release  of  a  deed  of 
trust  securing  a  debt  bars  an  action  for  the 
statutory  penalty  for  a  refusal  to  release  the 
deed  of  trust.— Warner  v.  MicheL  161  S.  W. 
159. 

1 589  (Mo.App.)  A  judgment  denying  relief 
to  insured  suing  for  the  premiums  paid  is  not 
res  judicata  in  a  subsequent  action  by  his 
■widow  and  children  for  the  amount  of  the  pol- 
icy, on  the  theory  that  Rev.  St  1889,  §  6886, 
in  force  at  the  time,  extended  the  insurance 
beyond  the  date  of  insured's  death. — Hartwig 
v.  Security  Mut.  Ufe  Ins.  Co.,  151  S.  W.  477. 

(  606  (Ky.)  Where  the  builders  of  a  railroad 
wrongfully  blasted  rock  into  a  river  so  as  to 
divert  its  channel  and  cause  a  riparian  own- 
er's land  to  be  overflowed,  separate  actions 
may  be  recovered  for  each  of  the  recurring 
floods,  and  a  recoverv  bv  the  landowner  will 
not  bar  his  grantees. — Turner  t.  J.  M.  Brooks 
&  Sons,  151  S.  W.  948. 

XIV.  CONCLUSIVENESS   OF   ADJXTDI- 

OATION. 
(B)  Feraona  Coaolndod. 

{686  (Ky.)  A  judgment  in  an  action  to 
which  plaintiff's  husband  was  a  party,  con- 
struing a  will  under  which  he  claimed,  which 
judgment  had  never  been  set  aside  or  reversed, 
was  conclusive  against  plaintiff  as  devisee  of 
her  husband. — Landers  t.  Landers,  151  S.  W. 
386. 

(O)  MMtera  Conolnded. 

{713  (Mo.App.)  A  judgment  for  a  foreign 
corporation  instituting  an  action  is  conclusive 
on  Its  right  to  sue  since  such  issue  could  have 
been  tried. — Scientific  American  Club  v.  Hor- 
chitz,  161  S.  W.  475. 

§713  (Mo.App.)  A  judgment  bars  a  subse- 
quent suit  between  the  same  parties  on  the 
same  cause  of  action  as  to  all  matters  which 
might  have  been  litigated  in  the  prior  action. 
—Hartwig  v.  Security  Mut  Life  Ins.  Co.,  151 
S.  W.  477. 

XVH.  FOBEION  XDDOMENTS. 

1829  (Ky.)  The  Judgment  of  the  United 
States  Circuit  Court,  from  which  no  writ  of 
error  has  been  taken,  rendered  after  it  has 
sustained  its  own  jurisdiction  and  refused  to 
remand  the  action,  cannot  be  collaterally  at- 
tacked in  the  state  as  void  for  want  of  juris- 
diction.— Tyson's  Adm'x  v.  Illinois  Cent  R. 
Co..  151  S.  W.  404.  I 


SUSPENSION.       ENFORCEMENT, 
AND  REVIVAIfc 

1 853  (Ey.)  A  lapse  of  more  than  15  years 
from  the  issaance  of  an  execution  will  bar  any 
attempt  to  subject  the  debtor's  property  to  the 
judgment— Cropper  v.  Gaar's  ESt'r,  161  S.  W. 
913. 

XXII.  PLEADING  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEL  OR 

DEFENSE. 

{948  (Mo.)  In  the  absence  of  a  plea  the 
question  of  res  judicata  need  not  be  consider- 
ed.— Nelson  v.  Jones,  151  S.  W.  80. 

{948  (Tex.Civ.App.)  Res  judicata  must  be 
pleaded  and  proven.— Pye  ▼.  Wyatt,  151  S.  W. 
1086. 

{  953  (Ey.)  Evidence  held  sufficient  to  show 
thatj  in  an  action  in  which  the  construction  of 
a  will  was  involved,  it  was  determined  that  a 
person  had  only  a  defeasible  fee,  although  the 

gapers  in  such  action  had  been  destroyed  by 
re.— Landers  t.  Landers,  151  S.  W.  386. 

JUDICIAL  NOTICE. 

See  Evidence,  {{  5,  43;  Exceptions,  Bill  of,  {  6. 

JUDICIAL  SALES. 

See  Constitutional  Law,  {  309;  Guardian  and 
Ward,  {{  92,  102;  Partition.  {  T7;  Tmats.  | 

JURAT. 

See  Criminal  Law,  {  214. 

JURISDICTION. 

See  Appeal  and  Error,  {{  23,  78,  100,  359,  361, 
456, 635,  655,  852;  Appearance,  {  9;  Arbitration 
and  Award,  {  8;  Attachment  {  233;  Bail,  { 
65;  Certiorari,  {  28;  Courts,  {{  2-^7,  120- 
488;  Criminal  Law,  {  101;  Death,  {35;  Di- 
vorce, {{62,  303;  Equity,  {  39;  Judgment 
{  495;  Prohibition,  {  10;  Vendor  and  Pur^ 
chaser,  |  277. 

JURY. 

See  Criminal  Law,  {  871;  Grand  Juiy;  Xew 
Trial,  {  52. 

n.  RIGHT  TO  TRIAL  BT  JURT. 

{  13  (Ky.)  Const  {  7,  guaranteeing  the  right 
of  trial  by  jury,  has  reference  to  cases  in 
which  such  right  was  given  at  common  law, 
and  issues  of  fact  in  ei^uity  cases  are  triable 
by  a  jury  only  at  the  discretion  of  the  cban- 
cellor.— Rieger  v.  Schulte  &  Eicher,  161  S.  W. 
395. 

{14  (Ky.)  Under  Civ.  Code  Prac  (  12,  pro- 
viding for  a  jury  trial  of  issues  in  equitable 
actions,  and  Ky.  St  {{  2471,  2472,  24T3,  pro- 
viding for  the  hearing  of  lien  claimants  by  a 
commissioner  and  his  report  thereon,  held  that 
disputed  questions  as  to  whether  alleged  de- 
fects in  a  building  were  chargeable  to  any  of 
the  lien  claimants,  and,  if  so,  to  what  extent 
their  liens  should  be  abated,  are  not  triable 
by  jury.— Rieger  v.  Schulte  &  Eicher,  151  S. 
W.  395. 

(25  (Mo.)  A  motion  for  a  trial  by  jury  aft- 
er a  referee  has  filed  his  report  is  too  late. — 
State  ex  rel.  Kimbrell  v.  People's  Ice,  Storage 
&  Fuel  Co.,  151  a  W.  lOL 

{ 29  (Tex.Cr.App.)  The  statute  which  pro- 
vides that  defendant,  in  a  misdemeanor  c^se, 
may  waive  a  jury,  enables  him  to  agree  to 
a  trial  by  a  jury  composed  of  less  tSaa  six 
men.- Mackey  v.  State,  151  S.  W.  8D2. 

Where  defendants  agree  to  the  trial  of  a  mis- 
demeanor before  a  jury  of  five,  an  objection  to 
such  a  trial,  first  made  after  conviction,  comes 
too  late.— Id. 
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V.   OOMPETENOT  OF  JUBOBS,  OHAX- 
I.ENOES,  AKD   OBJECTIONS. 

i  142  (Ey.)  After  adverse  verdict  ia  a  will 
contest,  appellant  held  estopped  from  com- 
plainint;  of  the  overrulin);  of  a  challenge  to  a 
^uror  for  cause,  where  he  did  not  on  exam- 
ination of  the  juror  ask  such  questions  or 
give  such  information  as  would  nave  shown 
the  juror's  opinion.— ^Jrosthwaite  v.  Crosth- 
waite.  161  S.  W.  945. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  §(  297,  532;  Courts,  { 
120;   Criminal  Law,  t  ^7. 

IV.  PROCEDTTBE  IN  OIVH.  OASES. 

1173,74  (Tex.Civ.App.)  Where  the  regular 
justice  was  sick,  a  justice  of  the  same  pre- 
cinct could,  as  authorized  by  Sayles'  -Ann.  Civ. 
St  1887,  art.  1566,  perform  the  duties  of  the 
oSlre,  provided  he  was  the  nearest  justice. — 
Chance  v.  Pace,  151  S.  W.  843. 

{84  (Mo.App.)  A  defendant,  appealing  from 
«  justice  of  the  peace,  and  appearing  on  ap- 
peal for  the  sole  purpose  of  quashing  the  re- 
turn on  the  summons  and  dismissing  the  ac- 
tion, does  not  thereby  waive  defective  service. 
— Handlan-Buck  Mfg.  Co.  v.  Chester,  P.  & 
Ste.  G.  R.  Co.,  151  S.  W.  171. 

{  84  (Tex.Civ.App.)  An  appearance  by  defend- 
ant in  justice's  court  to  obtain  a  continuance, 
and  actually  obtaining  a  continuance,  is  a 
waiver  of  the  issuance  and  service  of  citation. 
—Chance  v.  Pace,  151  S.  W.  843. 

I  106  (Tex.(Sv.App.)  Under  Rev.  St.  1885, 
art.  1301,  providing  that  a  party  may  take  a 
nonsuit  at  any  time  before  a  decision  is  an- 
nounced by  the  court,  and  article  1677,  mak- 
ing the  same  procedure  applicable  to  justices' 
courts,  a  nonsuit  may  be  entered  after  the 
justice  has  announced  his  decision,  but  l>efore 
formal  judgment  is  rendered.— Pye  v.  Wyatt, 
151  S.  W.  1086. 

i  1 35  (Tez.Civ.App.)  A  petition  to  restrain  an 
«xecution  sale  under  a  justice's  judgment,  which 
alleged  that  the  justice  was  without  jurisdic- 
tion because  the  suit  was  based  on  20  notes  of 
$10  each  and  10  per  cent,  attorney's  fees,  as 
against  which  a  credit  of  $45  bad  been  allowed, 
did  not  show  that  the  amount  involved  was  in 
excess  of  $200;  there  being  no  averment  as  to 
the  date  of  the  credit— Chance  v.  Pace,  151  S. 
W.  843.  . 

A  defendant  in  justice's  court,  who  made  no 
defense,  though  he  knew  of  the  action,  and 
who  showed  no  excuse  for  his  failure  to  appeal 
or  bring  certiorari,  was  not  entitled  to  restrain 
an   execution   sale   under   the  judgment. — Id. 

Under  Sayles'  Ann.  Civ.  St  1887,  art.  1657- 
x659,  making  execution  issued  on  justice's  judg- 
ment returnable  in  60  days,  a  writ  not  return- 
ed witMn  that  time  lapses. — Id. 

{  135  (Tex.Civ.App.)  The  enforcement  of  a 
judgment  of  a  justice  of  the  peace  will  not  be 
restrained  unless  the  judgment  is  wholly  void 
for  want  of  jurisdiction,  and  not  merely  er- 
roneous.—Pye  v.  Wyatt,  161  S.  W.  1086. 

The  privilege  to  be  sued  before  a  justice  in 
a  given  district  is  a  matter  of  defense  and 
4oes  not  affect  the  validity  of  a  judgment  ren- 
dered, and  hence  enforcement  of  such  .judg- 
ment will   not  be  restrained.- Id. 

In  an  action  to  enjoin  a  justice's  judgment 
on  the  ground  of  a  previous  judgment  of  non- 
suit, an  allegation  that  in  the  first  action  the 
justice  stated  that  he  would  be  compelled  to 
render  judgment  for  defendant  is  not  equiva- 
lent to  an  allegation  that  judgment  had  been 
announced  so  that  no  nonsuit  could  be  taken. 
—Id. 


V.  REVIEW   OF   PROCEEDINOS. 

(A)  Appeal  and  Error. 

f  191  (Mo.App.)  A  surety  on  an  appeal  bond 
ia  in  privity  with  the  judgment  debtor;  and 
the  judgment  is  binding  on  both. — Scientific 
American  Club  v.  Horchitz,  151  S.  W.  475. 

(B)   Certiorari. 

1210  (Tex.Civ.App.)  Wtere  defendant  against 
whom  a  judgment  was  rendered  in  justice's 
court,  brought  certiorari,  plaintiff,  obtaining  a 
judgment  on  the  merits,  was  entitled  to  judg- 
ment against  the  sureties  on  the  bond  filed,  as 
required  by  Rev.  Civ.  St  1911,  art  749.— In- 
gram T.  McClure,  151  S.  W.  339. 

KNOWLEDGE. 

See  Arbitration  and  Award,  i  67;  Attorney  and 
Client  f  61;  Vendor  and  Purchaser,  J  308. 

LACHES. 

See  Equity,  i{  69,  71,  346;  Nuisance,  I  76. 

LANDLORD  AND  TENANT. 

See  Hnsband  and  Wife,  {  144;  Mines  and  Min- 
erals, i§  58-68;  Pleading,  §  8:  Principal  and 
Agent,  §  146;  Process,  $  58;  Railroads,  § 
121;  Receivers,  |  105;  Sheriffs  and  Consta- 
bles, I  137;  Tenancy  in  Common,  i  28;  Trial, 
§§  244,  256;  Use  and  Occnpatlon. 

n.  LEASES  AND  AGREEMENTS  IN 
OENERAI.. 

(A)  neanlaltes  and  VsUdltr. 

§  20  (Mo.)  At  common  law  the  term  "real  es- 
tate" did  not  include  a  lease.— Springfield  S. 
W.  By.  (3o.  V.  Schweitzer,  151  S.  W.  128. 

TV.  TERMS  FOR  TEARS. 

(A)  Nature  and  Kxtent. 

S  70  (Mo.)  At  common  law  a  term  for  years, 
created  by  lease,  was  a  "chattel  real."— Spring- 
field S.  W.  Ry.  Co.  V.  Schweitzer,  161  S.  W. 
128. 

(B)  AaslK>inent<  Snltlettlas>  and  Hort- 


i  75  (Mo.App.)  Under  Rev.  St  1909,  |  7880, 
prohibiting  the  assignment  of  a  lease  for  a 
term  not  exceeding  two  years,  or  at  will,  or  by 
sufferance  without  the  written  consent  of  the 
landlord,  a  lease  extending  from  September  23, 
1909,  to  January  1, 1913,  held  a  proper  subject 
of  assignment— -Griggs  v.  Bridgwater,  151  S. 
W.  764. 

1 76  (Tex.Civ.App.)  A  lessee  held  to  have  no 
right  to  permit  a  third  person  to  erect  sign- 
boards on  the  roof  of  the  leased  premises ;  the 
lease  and  Rev.  St.  1895,  art.  3250,  both  for- 
bidding a  subletting  without  the  consent  of  the 
lessor.— Clayton  D.  Brown  Co,  v.  O'Connor,  151 
S.  W.  339. 

A  landlord  held  not  estopped  by  acceptance 
of  rent  from  compelling  removal  of  such  sign- 
boards.—Id. 

§  79  (Mo.App.)  The  rights  of  an  assignee  of 
a  lease  held  not  affected  by  the  death  of  his 
assignor,  though  the  personal  representative  of 
such  assignor  refused  to  take  charge  of  the 
lease. — Griggs  v.  Bridgwater,  161  S.  W.  764. 

§  79  (Tex.)  An  instrument  executed  by  a  les- 
see whereby  he  conveys  the  entire  terra  and 
parts  with  all  reversionary  interest  in  the  prem- 
ises is  an  assignment,  while,  if  he  retains  any 
reversionary  interest,  the  instrument  is  a  sub- 
lease.—Davis  V.  Vidal,  151  S.  W.  290. 

The  word  "term,"  in  the  rule  that  a  tenant 
who   parts  with  tne  entire  term  embraced   in 


For  oases  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  ■•cUou  (D  NUMBER 


Digitized  by 


Cjoogle 


iMidlord  and  Teuat       161  SOUTHWBSTEBN  REPORTBB 


1246 


bts  lease  is  an  assignor  of  tbe  lease,  defined. 
-Id. 

Where  a  tenant  reserves,  in  tbe  instmment, 
giving  possession  to  bis  transferee,  the  right  of 
re-entry  on  failure  to  pay  rent,  he  retains  an 
interest  in  the  premises  and  the  instrument  is 
a  subletting,  though  stated  to  be  an  assignment 
— Id. 

VH.  PREBUBES.  AITB  ENJOTMElfT 
Airs  USE  THEREOF. 

(A)  DeaerlptlOB,  Bxtent,  «nd  Condition. 

$  123  (Tex.Civ.App.)  Where  an  owner  of  a 
one-story  building  containing  several  rooms 
leases  them  to  different  tenants,  each  lessee  has 
merely  an  easement  in  the  roof  and  has  no 
control  over  it— Clayton  D.  Brown  Ck).  v. 
O'Connor,  151  S.  W.  339. 

(D)  Repnlrs,  Inaarance,  and  Improve* 
meat*. 

I  150  (Mo.App.)  Where  a  single  dwelling  was 
demised  to  one  person,  without  any  covenant  as 
to  repairs,  no  one,  not  even  the  landlord,  could 
enter,  without  defendant's  consent,  to  make  re- 
pairs.—Korach  V.  Loeffel,  161  S.  W.  790. 

(B)  Injarlea  from  Danseroaa  or  Defcotl-v* 
Coadttloa. 


{164  ( 


Condition     of     ontbuilding     on 


leased  premises,  where  an  infant  child  of  the 
tenant  fell  and  was  injured,  held  not  dangerous 
or  defective,  and  hence  to  impose  no  liability 
on  tbe  landlord.— Grant  t.  Seelye,  161  S.  W. 
401. 

f  164  (Ky.)  Notice  to  a  landlord  sufficient 
to  aoorise  a  person  of  ordinary  prudence  that 
the  leased  premises  are  in  a  dangerous  condi- 
tion is  equivalent  to  actual  knowledge,  ren- 
derine  him  liable  for  iniuries  to  the  tenant.— 
Andonique  v.  Carmen,  151  S.  W.  921. 

A  tenant  who  knows  of  the  defective  condi- 
tion of  the  premises,  or  who  may  have  known 
thereof  by  a  reasonable  inspection,  may  not 
recover  from  tbe  landlord  for  injuries  sustain- 
ed in  consequence  thereof. — Id. 

§  164  (Mo.App.)  In  the  absence  of  an  express 
warranty  to  repair,  held,  that  there  could  be  no 
recovery  by  tbe  minor  child  of  a  tenant  of  a 
dwelling  house,  who  was  injured  iiy  the  fall  of 
a  mantel.— Korach  v.  LxjefEel,  151  S.  W.  790. 

A  breach  of  tbe  landlord's  covenant  to  repair 
demised  premises  and  make  them  reasonably 
safe  will  not  support  an  action  for  personal 
Injuries  due  to  failure  to  repair.— Id. 

i  169  (Ky.)  An  instruction  that  If  the  land- 
lord had  knowledge  of  a  defect  in  the  prem- 
ises by  which  the  tenant  was  injured,  "or 
such  notice  as  would  cause  a  reasonable  per- 
son to  act  ui>on  it,"  was  misleading,  as  tending 
to  impose  on  the  landlord  the  duty  of  exer- 
cising ordinary  care  to  discover  defects. — ^An- 
donique V.  Carmen,  161  8.  W.  921. 

Whether  a  tenant  knew  of  a  defect  or  could 
have  discovered  it  by  reasonable  Inspection 
held  for  the  jury. — Id. 

{  169  (Mo.App.)  In  an  action  against  a  land- 
lord for  injuries  to  the  tenant's  wife  caused  by 
a  defect  in  the  premises,  whether  the  premises 
were  in  the  same  condition  at  the  time  of  the 
accident  as  when  rented  was  for  the  jury. — Hay- 
wood V.  Kuhn,  151  S.  W.  204. 

The  instructions  in  such  action  held  to  cover 
the  negligence  charged  in  the  petition. — Id. 

The  instructions  also  held  to  properly  submit 
tbe  issue  of  contributory  negligence. — Id. 

Vm.   RENT   AND   ADVANCES. 
(A)  Riskta  and  UafeilMtea. 

{  208  (Tex.)  A  landlord  may  recover  tbe  rent 
due  from  an  assignee  of  the  lessee. — Davis  v. 
Vidal,  161  S.  W.  290. 

I  209  (Tex.)  A  landlord  may  not  recover  tbe 
rent  due  from  a  subtenant — Davia  r.  VidaL  151 
S.  W.  290. 


(W  AeU«aa> 

1 232  (Ky.)  Upon  recovery  of  a  Judgment  for 
an  annual  rent,  each  years  rent  should  bear 
interest  from  January  Ist  following  its  ma- 
turity.—White  ▼.  White,  161  S.  W.  L 

CD)  Dlatr«aa. 

S  274  (Ky.)  The  remedies  for  wrongful  dis- 
tress prescribed  by  Ky.  St.  g  2303,  and  Civ. 
Code  Frac.  i  653,  both  of  which  require  the 
tenant  to  execute  a  forthcoming  lx>nd,  are  not 
exclusive;  Ky.  St  {  2310,  providing  a  remedy 
by  replevin,  section  7  a  remedy  by  action  with- 
out bond,  and  the  common  law  affording  a  sim- 
ilar remedy.— Board  v.  Luigart,  151  S.  W.  9. 

In  a  common-law  action  for  wrongful  distress, 
double  damages  provided  for  by  Ky.  St  |  2312, 
cannot  be  recovered  as  being  in  the  nature  of  a 
statutory  penalty. — Id. 

A  petition  in  an  action  against  a  landlord 
and  a  constable  for  wrongful  distress  held  to 
state  a  cause  of  action  under  the  statute  and 
at  common  law  as  against  tbe  landlord. — Id. 

IX.  RE-ENTRT   AND    REOOVERT    OP 
POSSESSION  BT  "LAXOIMBB. 

1 29 1  (Mo.App.)  That  tbe  notice  and  demand 
for  possession  in  unlawful  detainer  embraced 
more  land  than  the  amended  petition  on  which 
the  cause  was  tried  would  not  Justify  a  finding 
in  favor  of  the  defendant— Griggs  v.  Bridgwa- 
ter, 151  S.  W.  764. 

UPSE. 

See  Wills,  If  776,  868. 

LARCENY. 

See  Burglary. 

n.  PROSEOvnoN  and  punisb- 

MENT. 
(A)   Indictment  and  IntorauitiOB. 

I  32  (Tex.Cr.App.)  The  custody  of  the  keep- 
er of  an  automobile  parage  in  which  was  left 
a  car  did  not  constitute  ownership  for  the 
purpose  of  the  allegation  of  ownership  and  tak- 
ing without  consent  in  a  prosecution  for  theft 
of  a  part  of  a  machine.--Staha  v.  State,  151 
S.  W.  648. 

<B)  Kvidenee. 

1 55  (Tex.Cr.App.)  Evidence  hOd  insufficient 
to  support  the  conviction. — ^Yarbroucfa  v.  State, 
151  S.  W.  545. 

f  55  (Tex.Cr.App.)  In  a  prosecution  for 
theft  from  the  person,  evidence '*el<i  sufficient 
to  support  tbe  conviction. — Brooks  t.  State, 
151  S.  W.  649. 

(C)  Trial  and  Review. 

{71  (Tex.Cr.App.)  In  a  prosecution  for 
theft  from  the  person,  where  accused  claimed 
that  the  property  was  taken  to  hold  it  as  se- 
curity to  compel  the  prosecuting  witness  to  re- 
imburse him  for  whisky  destroyed,  a  charge 
held  to  sufficiently  submit  accused's  conten- 
tion.—Brooks  V.  State,  161  S.  W.  549. 

LAST  CLEAR  CHANCE. 

See  Evidence,  {  80. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  (  1097. 

LEGISLATURE. 

See  Constitutional  Law,  (f  26,  70l 

LETTERS. 

See  Criminal   Law,  {  442;   Evidence,   if   317, 
318. 
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LIBEL  AND  SUNDER. 

See  Griminal  Law,  H  419,  420,  789;  Witnesses, 
i  277. 

I.  WOBD8   AMD   ACTS   AOTIOHABLE, 

AKD  XJABnJTT  THEREFOR. 

{21  (Tex.CiT.App.)  To  justify  recovery  for 
libel,  it  is  not  necessary  that  plaintiff  snould 
be  named,  if  pointed  out  by  circumstances,  or 
ascertainable  from  the  words  used. — Express 
Pub.  Co.  V.  Orsbom,  151  S.  W.  574. 

To  justify  a  recovery  for  libel,  it  is  not  nec- 
essary that  all  the  world  should  understand 
who  the  person  defamed  was,  if  those  knowing 
plaintiff  can  discern  that  she  was  meant.— Id. 

II.  PRIVII.EOED  oomnmicATiows, 

AXS  MAI.IOE  THEREIN. 

138  (Tex.Civ.App.)  Questions  asked  by  an 
attorney  of  a  party  while  testifying  as  a  wit- 
ness are  absolutely  privileged,  and  cannot  be 
made  the  basis  of  an  action  for  slander,  though 
otherwise  actionable.— Kruegel  y.  Cockrell  & 
Gray,  151  &  W.  352. 

IV.  ACTIONS. 

(G)  Bvldenec. 

f  101  (Tex.Civ.App.)  The  burden  Is  on  a 
party  suing  for  libel  to  prove  that  the  libel 
was  directed  at  him.— Express  Pub.  Co.  v.  Ors- 
bom, 151  S.  W.  574. 

(B)  Trial.  Jndarment,  sitd  Re-vlevr. 

1123  (Tex.Civ.App.)  Question  whether  ar- 
ticle referring  to  person  as  a  negress  was  di- 
rected at  plaintiff  held  a  question  for  the  jury, 
when  considered  in  connection  with  another 
article  apparently  relating  to  the  same  matter 
and  naming  plaintiff. — Express  Pub.  Co.  v.  Ors- 
bom, 151  8.  W.  674. 

Whether  a  Ubel  was  directed  at  plaintiff  is 
a  question  of  fact  for  the  jury. — Id. 

Vl.  ORIMINAI.  RESFON8IBILITT. 
(A)  OCensea. 

{141  (Mo.App.)  To  constitute  an  offense  un- 
der Rev.  St.  1909,  I  4817,  the  words  uttered 
most  impute  lack  of  chastity,  and  not  be  in- 
tended and  to  be  understood  merely  as  terms  of 
abuse.— State  v.  White,  151  S.  W.  757. 

{  143  (Mo.App.)  In  cases  of  criminal  slander, 
the  gist  of  the  action  is  defendant's  intention 
in  uttering  the  words.— State  v.  White,  161  S. 
W.  757. 

(B)  Proaecatton  and  Panlalimeiit. 

i  155  (Tex.Cr.Aoo.)  In  a  uroseeution  for  slan- 
dering accused's  wife  bv  chareinc  misconduct 
with  S.,  circumstances  tending  to  show  prep- 
aration on  the  part  of  S.  for  the  commission 
of  the  offense  are  admissible. — Elder  v.  State, 
151  S.  W.  1052. 

Where  accused  charged  with  slandering  his 
wife  by  alleging  her  intimacy  with  S.  claimed 
that  the  flight  of  S.  was  an  incriminating  cir- 
cumstance, S.  was  properly  permitted  to  tes- 
tify to  a  statement  made  to  nim  by  the  wife 
as  furnishing  an  innocent  reason  for  the  flight. 

LICENSES. 

See  Municipal  Corporations,  f  122;  Negligence, 
{  32;  Telegraphs  and  Telephones,  {  30. 

I.  FOR  OOOVPATIONS  AND  PRIVI> 
I.EOE8. 

{ 7  (Ky.)  A  municipal  ordinance  imposing  a 
license  tax  on  a  telephone  company  is  not  in- 
valid because  not  stating  the  purposes  for  which 
such  tax  is  levied.— Cumberland  Telephone  & 
Telegraph  Co.  v.  City  of  Calhoun,  1.51  S.  W. 
659. 


17  (Kt.)  Under  Ky.  St.  {  3290,  snbsec.  12, 
a  city  is  authorized  to  make  a  reasonable 
classification  of  business  for  the  imposition  of 
license  taxes. — Sperrv  &  Hutchinson  Co.  v. 
CSty  of  Owensboro,  151  S.  W.  932. 

The  basiness  of  a  concern  furnishing  trading 
stamps  to  merchants  was  so  different  from  that 
of  an  ordinary  merchant  as  to  furnish  a  rea- 
sonable basis  for  classification  by  a  city  in 
imposing  a  license  tax  on  such  business. — ^Id. 

A  city  ordinance  imposing  a  license  tax  on 
persons  engaged  in  the  trading  stamp  busiuess 
of  $300  a  year  held  void  as  unreasonable,  op- 
pressive,  and   prohibitory. — Id. 

i  15  (Ky.)  Furnishing  trading  stamps,  being 
a  lawful  business,  cannot  be  taxed  by  a  city  in 
the  exercise  of  ita  police  power,  but  may  be 
taxed  a  reasonable  amount  as  a  lawful  busi- 
ness.— Sperry  ft  Hutchinson  Co.  v.  City  of 
Owensboro,  151  S.  W.  932. 

LIENS. 

See  Ejectment  |  144;  Jury,  (  14;  Mechanics' 
Liens;  Municipal  Corporations,  |i  519,  565; 
Partition,  {  93;  Schools  and  School  Districts, 
{  86;  Vendor  and  Purchaser,  {§  198,  277,  279, 

{7  (Ky.)  Where  a  mother  deeds  property 
to  her  son  in  consideration,  of  a  home  and 
maintenance,  but  is  unable  to  get  along  with 
the  latter's  wife,  and  leaves,  being  old  and  un- 
able to  work,  she  is  entitled  to  a  lien  on  the 
property  for  her  maintenance. — Hopper  t. 
Hopper.  161  S.  W.  859. 

LIFE  ESTATES. 

See  Wills,  {  616. 

i  8  (Mo.)  Neither  a  life  tenant  nor  her  gran- 
tee could  claim  adversely  to  the  remainderman, 
until  the  death  of  the  life  tenant— Waddle  v. 
Frazler,  151  S.  W.  87. 

{ 8  (Mo.)  Possession  of  one  holding  as  life 
tenant  can  never  become  hostile  to  the  re- 
maindermen.—Moran  v.  Stewart,  161  S.  W. 
439. 

(  22  (Ky.)  A  life  tenant  ^eld  to  have  an  ac- 
tion for  depreciation  in  rental  value  and  time 
and  money  spent  in  repairs  made  necessary 
by  the  inadequacy  of  a  city  sewer.— City  of 
Louisville  v.  Kramer's  Adm'x,  161  S.  W.  379. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Elrror,  (f 
750,  909;  Executors  and  Administrators,  {§ 
225,  245;  Municipal  Corporations,  i  664; 
Time,  |§  9.  10. 

I.   BTATin'ES.OF  LIMITATION. 

(A)  Kitur^,  Vslldltr,  «nd  COBatrnetlOK  la 
Genersl. 

1 4  (Mo.App.)  The  Legislature  may  fix  arbi- 
trarily the  time  in  which  different  actions  may 
be  commenced. — Hinshaw  v.  Warren's  Estate, 
151  S.  W.  497. 

{ 5  (Mo.)  The  statute  of  limitations  applies 
Alike  to  all  actions,  whether  legal  or  equitable.— 
Marshall  v.  Hill,  151  S.  W.  131. 

i  15  (Ark.)  Kirby's  Dig.  |  5079,  providing 
that  an  oral  acknowledgment  or  promise  shall 
not  take  an  action  out  of  the  statute  of  limita- 
tions, has  no  application  to  an  oral  waiver  of 
the  statute,  or  a  promise  not  to  plead  it — Bur- 
nett V.  Turner,  151  S.  W.  249. 

A  promise  not  to  plead  limitations  is  based 
on  estoppel  and  must  be  such  a  promise  as  the 
creditor  has  a  right  to  rely  on. — Id. 
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(B)  Umltatlona   Appllesble   to   Partlonlsr 
AcMona. 

1 28  (Ky.)  A  surety  who  paya  the  debt  with- 
out taking  an  assignment  of  the  creditor's 
judgment  therefor,  and  who  seeks  relief  against 
the  principal,  upon  an  implied  obligation,  must 
proceed  within  five  years  from  the  time  of  pay- 
ment.— Fidelity  &  Deposit  Co.  of  Maryland  v. 
Sousley.  151  S.  W.  353. 

Under  Ky.  St.  §  466C,  entitling  a  surety  who 
has  satisfied  a  judgment  against  his  principal 
to  an  assignment  thereof,  such  assignment  need 
not  be  in  writing  nor  made  a  matter  of  record, 
and  thereunder  the  surety's  right  to  recover 
against  his  principal  is  not  limited  to  an  ac- 
tion on  an  implied  promise,  barred  within  five 
years,  but  extends  for  the  same  time  that 
the  right  of  the  judgment  creditor  extends. 
— ^Id. 

1 28  (Mo.App.)  A  surety  on  a  note  who  pays 
a  judgment  thereon  is  entitled  to  recover  from 
the  cosurety  one-half  of  the  amount  paid,  pro- 
vided he  sues  therefor  within  the  five-year 
statute  of  limitations.— Hinshaw  v.  Warren's 
Estate,  151  S.  W.  497. 

!32  (Mo.App.)  The  injury  from  polluting  a 
stream  flowing  through  the  land  of  an  individu- 
al by  the  construction  of  a  city  sewer  emptying 
into  the  stream  is  permanent,  inflicted  on  the 
completion  of  the  work,  and  an  action  therefor 
is  barred  in  10  years. — Luckey  T.  City  of  Brook- 
field,  151  S.  W.  201. 

{39  (Tez.)  A  proceeding  by  scire  facias  to 
supply  a  part  of  a  judgment  omitted  from  the 
Judgment  record  is  not  an  "action"  to  correct  a 
judgment  within  Rev.  St.  1805,  art.  3358,  re- 
quiring every  action  other  than  to  recover  real- 
ty for  which  no  limitation  is  otherwise  pre- 
scribed, to  be  brought  within  four  years. — Cole- 
man V.  Zapp,  151  S.  W.  1040. 

n.  COMPUTATION   OF  PERIOD   OF 
LIMITATION. 

(A)  Aeemal  of  Rlslit  of  AoHon  or  Do- 
<ei>a«. 

{46  (Tex.CiT.App.)  A  cause  of  action  by  a 
broker  for  commissions,  accrues  when  a  sale 
is  finally  consummated. — ^Anderson  t.  Crow,  151 
S.  W.  1080. 

147  (MoApp.)  Covenant  of  seisin  is  breach- 
ed at  date  of  the  deed,  and  the  statute  then 
commences  to  run;  ttie  covenantor  having  then 
no  estate,  title,  or  possession,  but  merely  a 
tax  deed,  void  because  based  on  a  judgment 
against  one  dead  at  time  of  its  rendition. — 
Frank  v.  Organ,  151  S.  W.  504. 

{  55  (Ky.)  Where  a  sewer  was  adequate  at 
the  time  of  its  original  construction,  but  be- 
came inadequate,  owing  to  the  connection  of 
other  sewers  with  it,  a  cause  of  action  for  in- 
juries arising  after  such  connection  accrued  at 
the  time  the  Injury  was  inflicted,  and  not  at 
the  time  the  sewer  was  originally  constructed. 
— City  of  LiouisviUe  v.  Kramer's  Adm'x,  151  S. 
W.  379. 

(B)  Pertonnkiioe  of  Condition,  Demnnd, 
and  Notice. 

{^6  (Ky.)  The  statute  of  limitations  does 
not  begin  to  run  against  a  depositor  in  a  bank 
until  refusal  of  payment  on  demand;  this  be- 
ing so  though  the  bank  failed  to  credit  the  de- 
positor with  the  deposit  in  bis  passbook. — Cor- 
bin  Banking  Co.  t.  Bryant,  ISl  S.  W.  393. 

(D)  Denth  and  Admtnlatratloa. 

( 83  (Mo.App.)  Where  a  surety  on  a  note 
paid  a  judgment  thereon,  the  sabsequent  death 
of  his  cosurety  suBpended  the  running  of  limi- 
tations as  to  the  time  in  which  the  surety  must 
sue  for  contribution,  until  letters  of  adminis- 
tration were  issued.— Hinshaw  y.  Warren's 
Estate,  161  B.  W.  497. 


(H)  Coimneaeemont  of  Action  or  Other 
Proeeedlnor. 

{  1 18  (Mo.App.)  Whether  an  action  has  been 
commenced  within  the  statute  of  limitations  is 
determined  by  whether  plaintiS  complied  with 
Rev.  St.  1909,  {  1756,  providing  that  the  filing 
of  a  petition  and  suing  out  process  shall  be 
deemed  the  commencement  of  the  action. — 
Hinshaw  T.  Warren's  Estate,  151  S.  W.  497. 

{  127  (Tex.Civ.App.)  In  action  for  railway 
employe's  death,  amendment  of  petition  charg- 
ing negligence  of  his  foreman  so  as  to  allege 
negligence  on  the  part  of  the  engineer  of  the 
train  by  which  he  was  struck  held  not  to  intro- 
duce a  new  cause  of  action  barred  by  limita- 
tions.—Texas  &  P.  Ry.  Co.  V.  Myers,  151  S.  W. 
337.  . 

XH.  ACKNO'WIiEDOMENT,  NEW 

PROMISE,  AND  PART 

PAYMENT. 

{  r45  (Ark.)  An  agreement  to  extend  the  time 
of  payment  beyond  the  period  of  limitations  is 
a  sufficient  consideration  to  support  a  new  prom- 
ise suspending  limitations. — Burnett  v.  Turner, 
151  S.  W.  249. 

A  promise  by  a  debtor,  that  when  he  got  his 
father  out  of  the  penitentiary  he  would  pay. 
upon  which  the  creditor,  without  agreeing  not 
to  sue,  forbore  suit,  was  without  the  considera- 
tion necessary  to  make  It  an  original  promise. 
—Id. 

§  146  (Ark.)  The  general  rule  that,  in  the  ab- 
sence of  a  forbidding  statute,  an  oral  acknowl- 
edgment or  promise  will  interrupt  the  statute  of 
limitations,  is  changed  by  Kirby's  Dig.  {  5079, 
requiring  such  acknowledgment  or  promise  to  be 
in  writing.— Burnett  v.  Turner,  151  S.  W.  249. 

§  157  (Ky.)  The  holder  of  a  note  cannot  ap- 
ply on  the  note  anything  he  owes  the  maker 
without  his  consent,  so  as  to  interrupt  the  run- 
ning of  the  statute  of  limitations.— Samuel  v, 
Samuel's  Adm'r,  151  S.  W.  676. 

V.  PLEADINO,  EVIDENCE,  TRIAl., 
AND  REVIEW. 

{  195  (Tex.Civ.App.)  A  defendant  has  the  bar- 
den  of  showing  that  the  cause  of  action  is  bar- 
red.—Anderson  V.  Crow,  151  S.  W.  1080. 

i  199  (Tex.Civ.App.)  In  an  action  for  cutting 
timber  on  another's  land,  in  which  defendant 
pleaded  limitations,  evidence  held  to  present  a 
question  for  the  jury  whether  the  timljer  was 
cut  within  two  years  before  the  commencement 
of  the  action.— Thompson  Bros.  Lumber  Co.  t. 
Longinl,  151  S.  W.  888. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  {  159. 

LIQUIDATED  DAMAGES. 

See  Damages,  {  80. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Carriers,  {{  228,  229. 

LOCAL  OPTION. 

See  Intoxicating  Uqnora. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  {  456;  Carriers,  {{ 
318,  321 ;  Damages,  {{  62,  132 :  Eminent  Do- 
main, I  134;  Evidence,  ({  130,  461;  Judg- 
ment, {  250;  Limitation  of  Actions,  (  19(1; 
Master  and  Servant,  ((  286.  289,  295;  Neg- 
ligence, {  32;  Trespass,  {  67. 
13  (Ark.)  Parties  who  committed  a  substan- 
tial breach  of  a  contract  to  sell  timber  heU  not 
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entitled  to  recover  for  a  subsequent  breach  by 
the  other  parties  thereto. — Keopple  &  Mcintosh 
v.  Delight  Lumber  Co.,  151  S.  W.  259. 

An  acceptance  of  payments  contrary  to  the 
terms  of  a  contract  for  the  sale  of  logs  and  a 
shipment  by  the  sdler  after  notification  that  he 
would  consider  the  contract  void  held  a  waiver 
of  a  right  to  consider  the  purchasers'  noncom- 
pliance with  its  terms  a  breach.— Id. 

S  3  (Ark.)  A  timber  deed,  which  conveyed  all 
the  pine  timber  10  inches  and  up,  includes  ev- 
ery Icind  of  pine  on  the  land,  regardless  of 
whether  it  is  worth  sawing,  and  so  includes 
old-field  timber.— Hearin  v.  Union  Sawmill  Co., 
161  S.  W.  1007. 

1 3  (Ark.)  In  an  action  by  the  grantee  of 
•  timber  rights  to  enjoin  his  grantor  from  pre- 
venting the  removal  of  such  timber  and  for 
reformation  of  the  contract,  where  the  grantor 
asked  a  cancellation  on  the  ground  of  fraud, 
evidence  held  sufficient  to  show  that  the  grantee 
was  entitled  to  the  timber  on  the  property 
specifically  described  in  the  contract  ana  no 
more.— Reeves  v.  Moore,  151  S.  W.  1025. 

1 3  (Ky.)  A  buyer  of  standing  timber,  with  a 
year  in  which  to  remove  it,  and  with  good  roads 
for  a  time  sufficient  to  have  removed  it,  pre- 
vented from  removing  it  by.  unusually  heavy 
rains  and  muddy  roads  in  the  winter,  held  not 
prevented  by  any  unforseen  casualty  or  misfor- 
tune, and  to  have  no  right  to  remove  it  after 
the  expiration  of  the  year.— Z.  Harrell  &  Co. 
T.  Danka,  151  S.  W.  IS. 

§  15  (Mo.App.)  In  an  action  for  breach  of  a 
contract  to  float  logs  providing  the  water  was 
high  enough,  evidence  held  to  warrant  a  finding 
that  there  was  sufficient  water. — Cronan  v. 
Stutsman,  161  S.  W.  166. 

LOST  INSTRUMENTS. 

I  t  (Tex.Civ.App.)  The  fact  that  a  written 
transfer  of  a  portion  of  a  fnnd  was  lost  does 
not  affect  its  validity  or  sufficiency.— A.  A. 
Fielder  Lumber  Co.  v.  Smith,  151  S.  W.  605. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  H  107-129,  201,  270, 
286,  289,  293;  Negligence,  i  23. 

MAINTENANCE. 

See  Husband  and  Wife,  i  288;   Liens,  i  7. 

MALICE. 

See  Malicious  Prosecntion,  |  10. 

MALICIOUS  MISCHIEF. 

I I  (Ark.)  A  sister,  who  conceals  the  death  of 
hogs  killed'  by  her  brother,  is  not  guilty  of 
malicious  mischief,  committed  by  the  killing  of 
the  hogs.— Wright  v.  State,  161  S.  W.  990. 

I  9  (Ark.)  Evidence  held  to  support  a  convic- 
tion for  malicious  mischief. — Wright  v.  State, 
161  S.  W.  990. 

MALICIOUS  PROSECUTION. 

IX.  WAirr  OF  PROBABI.E  0AU8B. 

1 16  p^ex.Civ.App.)  One  having  probable 
cause  for  instigating  a  criminal  prosecution  is 
not  liable  for  malicious  prosecution,  though  mal- 
ice actuated  him.— Smitti  v.  Pierson,  161  S.  W. 
1113. 

1 18  Crez.Civ.App.)  Where  a  constable  at- 
tempted to  execute  a  warrant  after  the  return 


day  thereof,  and  a  dismissal  of  the  prosecution, 
and  took  accused  into  custody  thereunder,  prob- 
able cause  existed  for  the  prosecution  of  the 
constable  for  false  imprisonment. — Smith  v. 
Pierson,  161  S.  W.  1113. 

MANDAMUS. 

See  Appeal  and  Error,  I  71 ;    Courts,  |  122 ; 
Exceptions,  Bill  of,  i  68. 

I.  NAXUBE  AHD  GROUNDS  IN  OEN. 
EBAI.. 

I  16  (Tez.Civ.App.)  Where  the  record  on  ap- 
peal shows  conclusively  that  the  conclusions  uf 
tact  and  law  were  not  filed  in  time,  mandamus 
does  not  lie  to  compel  the  district  court  to  cor- 
rect the  record  by  striking  therefrom  the  con- 
clusions of  fact  and  law.— Houston  Oil  Co.  of 
Texas  v.  Powell,  151  S.  W.  887. 

n.  SUBJIiCTS   AND   PTTRPOSES  OF 
KEI.IX!F. 

(A)   Acts  and  Proeeedlngni  of  Courts, 
Jadares,   and  Judicial    Oflloer*. 

8  31  (Mo.)  As  mandamus  will  not  be  granted 
to  direct  the  course  of  judicial  action,  but  may 
issue  to  compel  a  judicial  officer  to  proceed 
with  the  cause,  the  writ  of  mandamus  may  be 
properly  issued  to  require  a  circuit  court  judge 
to  proceed  with  a  cause  to  establish  a  private 
road,  though  not  to  direct  the  appointment  of 
commissioners  or  in  any  way  govern  liis  ac- 
tion.— State  ex  reL  McDermott  Realty  Co.  ▼. 
McElhinney,  151  S.  W.  457. 

1 57  (Tex.Civ.App.)  Mandamus  lies  to  com- 
pel the  district  court  to  correct  the  record  on 
appeal,  when  necessary  to  have  the  error  cor- 
rected.—Houston  Oil  Ca  of  Texas  v.  Powell, 
151  S.  W.  887. 

MANSLAUGHTER. 

See  Homicide,  |  89. 

MANUFACTURES. 

See  Negligence,  |  27. 

MARRIAGE. 

See  Bastards,  |{  1,  8;   Divorce;   Hustmnd  and 
Wife. 

§  40  (Mo.)  A  marriage  once  shown  to  exist  Is, 
as  a  rule,  presumed  to  continue  until  the  con 
trary  is  shown.— Nelson  v.  Jones,  151  S.  W.  80. 

{  SO  (Mo.)  Evidence  held  to  show  a  common' 
law  marriage.— Nelson  v.  Jones,  151  S.  W.  80. 

Strong  proof  is  necessary  to  establish  a  com- 
mon-law marriage.— Id. 

MASTER  AND  SERVANT. 


1066;    Damans,  if 


See  Appeal  and  Error, 
132,  216;  Death,  1 14:  iBvidence,  {|  2iS,  Sill . 
False  Imprisonment,  f  15;  Pleading,  i  433^ 
Railroads,  H  281,  376,  377;  Torts,  |  10; 
Trial,  if  261,  253,  260,  296;  Work  and  La- 
bor. 

I.  THE  BEI.ATION. 


(A)  Creation 


k4  Bxlotoneo. 


i  6  (Mo.App.)  Testimony  of  a  witness  that  de- 
fendant agreed  to  pay  plaintiff  and  witness  a 
specified  sum  per  week  for  services  was  admissi- 
ble to  prove  tne  contract  with  plaintiff,  in  the 
absence  of  a  showing  that  the  contract  referred 
to  by  witness  was  a  joint  one. — Thornton  v. 
Mersereau,  151  S.  W.  212. 
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n.  8EBVICE8    AXD    COMPEHSATION.  1 

(B)  'Wasea  and   Other  Remaneratlon, 

{  78  (Mo.App.)  A  petition  against  an  employ- 
er claiming  benefits  under  a  co-operative  insur- 
ance scheme,  held  demurrable  for  want  of  alle- 
gations showing  that  the  managers  of  the  as- 
sociation had  ordered  the  claim  i>aid  or  that 
they  were  boand  to  do  so. — Legg  v.  Swift  & 
Co.,  161  S.  W.  280. 

m.  MASTER'S   UABII.ITT   FOR   IH. 
J1TRIES  TO   SERVANT. 

(A)  Nature  and  Bxtent  In  General. 

{88  (Mo.)  Where  a  roller  in  an  iron  and 
steel  mill  was  injured  because  of  the  absence 
of  a  safety  post,  and  the  mill  was  owned,  con- 
trolled, and  operated  by  defendant  company,  it 
was  liable  for  the  injuries  sustained  without 
reference  to  whether  plaintiff  was  a  servant  of 
the  company  or  of  the  bead  roller  acting  as  an 
independent  contractor.— Jewell  t.  Starges,  161 
S.  W.  966. 

Where  an  owner  undertakes  to  furnish  the 
place  and  appliances  with  which  an  independ- 
ent contractor  is  to  perform  his  contract,  and 
retains  control  over  the  place  and  appliances, 
sncb  owner  is  liable  for  injuries  sustained  by 
the  contractor's  servants  by  a  failure  to  make 
and  keep  the  place  reasonably  safe. — Id. 

(B)  Tools,  MaoMaery,  Appltaneoa,  and 
Plaoea  for  'Work. 

M  101,  102  (Ark.)  On  the  question  of  negli- 
gence in  furnishing  appliances  and  place  to 
work,  the  test  is  what  a  reasonably  prudent 
person  would  ordinarily  have  done  in  like  cir- 
cumstances.—Oak  Leaf  Mill  Co.  v.  Littleton, 
151  S.  W.  262." 

H  101,  102  (Mo.App.)  Employer  held  to  owe 
employ^  duty  of  providing  and  maintaining  a 
chain  on  the  machine  operated  by  the  employ^ 
reasonably  suited  to  the  purposes  of  its  intend- 
ed use.— Bradley  v.  Northern  Cent  Coal  Co., 
151  S.  W.  180. 

il  101,  102  (Mo.App.)  An  employer  is  re- 
quired to  exercise  reasonable  care  to  provide 
bis  servants  with  a  reasonably  safe  place  of 
work.— Goode  v.  Central  Coal  &  Coke  Co.,  151 
S.  W.  508. 

I  107  (Ky.)  A  master's  duty  to  provide  a  safe 
place  to  work  included  the  places  to  and  from 
which  the  employ^  might  be  required  to  go. — 
Fluehart  Collieries  Co.  v.  Elam,  151  S.  W.  34. 

I  107  (Mo.App.)  An  employer  who  continued 
a  chain  on  a  machine  in  use  after  it  had  be- 
come worn  and  dangerous,  and  after  reasonable 
regard  for  the  safety  of  employes  required  that 
it  should  be  replaced,  was  negligent — Bradley 
v.  Northern  Cent  Coal  Co.,  151  8.  W.  180. 

{118  (Ky.)  A  master  who  directed  a  blasting 
man  to  use  an  iron  pipe  to  load  dynamite  into 
drilled  holes,  assuring  him  that  it  was  safe,  but 
which,  because  of  its  weight  and  rougher  sur- 
face end,  might  and  did  discbarge  dynamite, 
was  negligent  in  not  furnishing  a  reasonably 
safe  appliance  for  the  work,  whether  or  not 
he  knew  the  danger. — Hough  &  Spradlin  Co. 
V.  Clark,  151  S.  W.  28. 

{118  (Ky.)  Mining  company  held  not  reliev- 
ed from  liability  for  failure  to  provide  a  safe 
passageway  around  elevator  shafts  by  the  fact 
that  there  was  no  statute,  or  rule  of  the  state 
mining  department  requiring  such  passageway. 
—Fluehart  ColUeries  Co.  v.  Elam,  151  S.  W. 
34. 

{  124  (Mo.App.)  Rev.  St  1909,  {  8447,  re- 
quiring daily  inspection  of  coal  mines  generat- 
ing explosive  gas,  does  not  apply  to  mines  not 
generating  gases. — Goode  v.  Central  Coal  & 
Coke  Co.,  151  S.  W.  508. 

A  coal  mine  owner  was  bound  to  inspect  the 
mine  roof  at  reasonable  intervals,  and,  on  dis- 
covering an  insecure  rock,  to  remove  it  for  the 
protection  of  workmen  required  to  be  near  It 
-Id. 


{129  (Ark.)  Leaving  two  planks  nnfastened 
in  the  floor  of  a  log  deck  in  a  sawmill  wa;  the 
proximate  cause  of  the  injury  to  the  log  scaler, 
where,  when  he  was  on  the  deck,  a  knot  in  a 
log  rolled  down,  struck  the  lower  end  of  one  of 
the  planks,  striking  against  other  logs,  and 
causing  them  to  roll  down  on  him.— Oak  Leaf 
Mill  Co.  v.  Uttleton,  161  S.  W.  262. 

(C)  Metkoda  of  'Work,  Unlea,  and  Orders. 

{  1 49  (Mo.)  A  foreman  giving  an  order  to  em- 
ployte  to  bring  the  rigging  used  in  certain 
work  from  the  second  to  the  first  tloor  of  a 
building  held  not  guilty  of  actionable  negli- 
gence.—McCoUin  T.  James  Black  Masonry  & 
Construction  Co.,  161  S.  W.  973. 

(Bi)  Felloir  Bervants. 

1180  (Mo.App.)  The  common-law  mie  that 
the  negligence  of  a  servant  causing  injury  to 
a  fellow  servant  may  not  be  imputed  to  the 
master  has  been  abrogated  by  statute,  so  far  as 
employ^  of  railroad  companies  are  concerned. 
—Madden  v.  Missonri  Pac.  Ry.  Co.,  151  S.  W. 
489. 

Employes  in  railroad  shops  moving  from  the 
blacksmith  shop  to  the  roundhouse  a  brake- 
beam  are  within  the  fellow  servant  statute  of 
Kansas  (Gen.  St  Kan.  1909,  {  6999).— Id. 

{  190  (Ark.)  The  master  is  liable  for  injui? 
to  a  foreman  from  the  manager's  neglect  of  his 
duty  to  inspect  and  discover  defects  in  the  ap- 
pliances used,  where  such  duty  rests  on  the 
manager.- Worts  y.  Ft  Smith  Biscuit  Co.,  151 
8.  W.  691. 

{  197  (Mo.App.)  A  machinist's  helper  in  rail- 
road shops  and  a  machinist  acting  as  foreman, 
are  fellow  servants  while  moving  a  brakebeam 
from  the  blacksmith  shop  to  the  roundhouse, 
there  to  be  unloaded  and  placed  under  a  loco- 
motive.—Madden  V.  Missouri  Pac.  Ry.  Co.,  161 
S.  W.  480. 

{  197  (Tex.Civ.App.)  Employes  in  a  sawmill, 
engaged  in  removing  planks  from  a  saw  as  fast 
as  they  are  sawed,  are  fellow  servants. — Bled- 
soe v.  Thompson  Bros.  Lumber  Co.,  151  S.  W. 
910. 

{201  (Tex.Civ.App.)  Where  the  master's  neg- 
ligence in  failing  to  guard  dangerous  machinery 
is  the  proximate  cause  of  iiuury,  he  is  not  re- 
lieved from  liability  by  the  fact  that  plaintiff's 
fellow  servant  was  negligent  in  operating  the 
machine.— Armour  &  Co.  v.  Morgan,  151  S.  W. 
861. 

(F)  Rlska  Aaaamed  br  Serrant. 

{ 203  (Ark.)  The  defenses  of  "assumed  risk" 
and  "contributory  negligence"  are  separate  and 
Independent;  the  former  arising  out  of  contract 
relations,  and  the  latter  not— St.  Ix>ui8,  L  H. 
&  8.  R.  Co.  V.  Brogan,  151  8.  W.  699. 

{  203  (Tex.Civ.App.)  The  defenses  of  asaump- 
tion  of  risk  and  contributory  negligence  are  in- 
consistent, and  the  existence  of  one  necessarily 
excludes  the  other.— Armour  &  Co.. v.  Morgan. 
151  S.  W.  861. 

{204  (Tex.Clv.App.)  Under  Acts  29th  Leg. 
c.  163,  providing  that  a  servant's  knowledge  ot 
a  danger  shall  not  charge  him  with  assumption 
of  risk  if  the  master  also  knew  the  facts,  and 
a  person  of  ordinary  care  would  have  contin- 
ued in  the  service,  a  brakeman,  under  such 
conditions,  held  not  to  assume  the  risk  of  in- 
jury by  stumbling  over  clinkers  while  walk- 
ing by  a  moving  car  in  railroad  yards. — Free- 
man V.  Kennerly,  151  S.  W.  580. 

{  208  (Mo.App.)  Risk  of  injury  from  a  chain 
breaking  under  unusual  and  unavoidable  cir- 
cumstances held  assumed  by  employ^,  but  risks 
resulting  from  the  use  of  a  chain  so  defective 
as  to  be  unsafe  for  ordinary  use  were  not  as- 
sumed.— Bradley  v.  Northern  Cent  Coal  Co., 
151  8.  W.  180. 

{211  (Ky.)  A  mine  employe  aasnmed  or- 
dinary risks  connected  with  his  employment, 
but  not  risks  from  the  company's  negliJEent  fail- 
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ure  to  fnmisb  a  reasonably  safe  place  to  work. 
— Fluehart  Collieries  Co.  v.  Blam,  151  8.  W. 
34. 

1216  (Mo.)  A  section  band  on  a  band  car 
operated  under  direction  of  a  foreman,  who  bad 
a  schedule  of  trains,  held  not  to  aasnme  risk  of 
injury  from  tbe  foreman's  negligent  failure  to 
clear  the  track  to  avoid  a  train  on  schedule 
time.— Honea  v.  St  Loais,  I.  M.  &  S.  Ry.  Co., 
151  S.  W.  llfl. 

1 216  (Mo.App.)  Under  tbe  rule  of  assump- 
tion of  risk  in  force  in  Missouri  or  in  Kansas, 
an  employ^  in  railroad  shops  assisting  a  co- 
employ^  in  moving  a  brakebeam  does  not  as- 
sume the  risk  of  the  latter's  negligence. — Mad- 
den V.  Missouri  Pac.  Ry.  Co.,  151  S.  W.  489. 

S2I7  (Ark.)  A  fireman,  injured  from  a  colli- 
sion between  bis  engine  and  a  car  negligently 
left  by  tbe  railway  comimny  on  a  side  switch,  is 
not  chargeable  with  having  assumed  the  risk  of 
such  injury,  unless  be  knew  of  the  dangerous 
position  of  the  car,  and  realized  the  danger,  and 
voluntarily  exposed  himself  to  it. — St  Couis,  I. 
M.  &  S.  R.  Co.  V.  Brogan,  151  S.  W.  699. 

1217  (Ark.)  Knowledge  by  an  employe  of 
defects  and  danger  therefrom  held  essential  to 
an  assumption  of  the  risk,  though  he  is  charge- 
able with  knowledge  of  danger  which  is  so  ob- 
vious as  to  be  apparent  to  one  of  ordinary  in- 
telligence.—FuUerton  T,  Henry  Wrape  Co.,  151 
S.  W.   1005. 

An  experienced  operator  of  a  circular  saw  in 
a  lumber  mill  held  to  have  assumed  the  risk  of 
being  injured  through  a  piece  of  lumber  "pinch- 
ing" on  the  saw  and  being  thrown  back,  owing 
to  want  of  a  guard  and  Insufficiency  of  a  de- 
vice designed  to  prevent  pinching. — Id. 

I  217  (Ky.)  An  employ 6  of  mature  years  who 
used  tbe  stairway  on  the  employer's  premises 
in  going  to  and  from  the  place  of  her  work 
held  to  assume  tbe  risk  of  injury  by  falling 
down  the  stairway.— J.  M,  Robinson,  Norton  & 
Co.  v.  Lcgrande,  151  S.  W.  383. 

Though  the  business  may  be  hazardous  and 
tbe  surroundings  not  free  from  danger,  an  em- 
ploye who  with  knowledge  of  the  conditions 
continues  without  objection  assumes  tbe  risk. 
-Id. 

{218  (Ark.)  Under  tbe  evidence,  held,  the 
danger  of  one  of  the  .two  pieces  of  wood  driven 
in  tbe  ground  pulling  out,  when  tbe  pole  put 
between  them  was  being  bent  over,  was  not  so 
obvious  that  an  inexperienced  employ^  could 
be  said  to  bave  assumed  tbe  risk,  unless  he  was 
warned  or  appreciated  the  danger. — River,  Rail 
&  Harbor  Const.  Co.  v.  Goodwin,  161  S.  W. 
267. 

1 219  (Ark.)  A  servant  does  not  assume,  as 
incident  to  his  employment,  risks  from  latent 
defects  in  appliances  or  place  of  work. — Oak 
Leaf  Mill  Co.  v.  Littleton,  161  S.  W.  262. 

f  219  (Ark.)  A  factory  employe  held  to  have 
assumed  the  risk  from  defects  which  were  ob- 
vious, where  he  had  been  warned  not  to  do  the 
act  causing  his  injury  and  fully  appreciated  the 
danger.— Worto  v.  Ft.  Smith  Biscuit  Co.,  151  S. 
W.  691. 

S  224  (Tez.Civ.App.)  Employe  riding  on  em- 
ployer's log  train  for  his  own  benefit  neld  a  li- 
censee, and  not  to  be  so  riding  on  the  employ- 
er's implied  invitation. — Kirby  Lumber  Co.  v. 
Uresbam,  151  S.  W.  847. 

I  226  (Mo.App.)  A  servant  does  not,  and  can- 
not, assume  risks  caused  by  the  master's  ne^li- 
fence.— Bradley  v.  Morthern  Cent  Coal  Co., 
51  S.  W.  180. 

(G)  C«Btrlb«torr    lf«Klivenoe    of    Serrs>t. 

f  228  (Tex.Clv.App.)  Acts  31st  Leg.  (1st  Ex. 
Sess.)  c.  10,  declaring  that  contributory  negli- 
gence of  an  employe  shall  not  bar  a  recovery 
but  that  the  damages  shall  be  diminished,  is 
not  unconstitutional. — Freeman  v.  Kennedy, 
151  S.  W.  580. 


f  234  (Ky.)  An  employe  is  not  gnilty  of  con- 
tributory negligence  in  continuing  work,  al- 
though he  knows  of  defects  in  the  machine  op- 
erated by  him,  unless  tbe  danger  is  so  obvious 
and  imminent  that  be  must  or  should  have 
known  thereof.— Louisville  &  N.  R.  Co.  t. 
Goodwin.  151  S.  W.  376. 

(234  (Mo.App.)  Employe  knowing  of  defect 
in  appliance  held  not  guilty  of  contributory 
negligence  if  a  reasonably  careful  man  would 
not  have  anticipated  danger  of  injury.— Bradley 
v.  Northern  Cent  CoalCo..  1518.  W.  180. 

S  236  (Ky.)  A  servant,  though  assured  by  the 
master's  overseer  that  an  iron  pipe  was  a  safe 
tool  in  loading  dynamite  into  drilled  holes,  was 
negligent,  if  it  was  so  obviously  unsafe  that  an 
ordinarily  prudent  person  of  the  servant's  ex- 
perience would  not  have  used  it— Hough  & 
Spradlin  Co.  t.  Clark,  151  S.  W.  28. 

1240  (Arfc.)  A  brakeman  held  guilty  of  con- 
tributory negligence  where,  on  being  sent  to 
flag  trains,  he  crawled  under  a  car  on  a  stor- 
age track  and  was  killed  by  a  work  train  back- 
ing against  such  car.— Mitchell  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  151  S.  W.  620. 

1 240  (Tex.Civ.App.)  A  brakeman  injured  by 
stumbling  over  a  clinker  while  walking  by  a 
moving  car  to  couple  it  with  an  engine  m  rail- 
road yards  held  entitled  to  recover  as  against 
the  claim  that  he  chose  a  dangerous  way 
though  he  might  bave  walked  between  tbe  raite 
or  on  another  track. — Freeman  v.  Kennerly, 
151  S.  W.  580. 

1243  (Ky.)  In  handling  a  high  tension  elec- 
tric wire,  tbe  utmost  care  must  be  used,  not 
only  by  tbe  master,  but  the  servant,  and  the 
servant  or  bis  personal  representative  cannot 
recover  where  his  negligent  disobedience  of  or- 
ders caused  personal  injury  or  death. — West 
Kentucky  Coal  Co.  v.  Kuykendall's  Adm'r,  151 
S.  W.  »2a 

1248  (Ky.)  Where  a  servant  of  an  electric 
light  company  was  killed  by  a  high  tension  wire 
because  of  bis  disobedience  of  orders,  tbe  mas- 
ter was  not  liable  where  it  did  not  learn  of  the 
danger  in  which  the  servant  had  placed  himself 
by  bis  negligence  in  time  to  avoid  the  injury. 
—West  Kentucky  Coal  Co.  t.  Kuykendall's 
Adm'r,  161  S.  W.  828. 

(H)  A«ttO>s. 

f252  (Mo.App.)  An  action  under  Gen.  St. 
Kan.  1909,  %  6999,  brought  within  eight  months 
after  the  sustaining  of  the  injury  complained 
of,  is  maintainable  without  the  service  of  the 
notice  specified  in  the  statute.— Madden  v.  Mis- 
souri Pac.  Ry.  Co.,  151  S.  W.  489. 

1 269  (Ark.)  Burden  held  on  defendant  railway 
company  to  prove  contributory  negligence  of  an 
injured  fireman. — St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Brogan,  151  S.  W.  699. 

1265  (Mo.App.)  The  fact  that  a  rock  fell 
upon  a  coal  miner  was  not  sufficient  proof  of 
negligence  as  to  inspection. — Goode  v.  Central 
Coal  &  Coke  Co.,  151  S.  W.  508. 

One  suing  for  a  coal  miner's  death  must 
show  that  the  rock  which  fell  on  him  would 
have  been  discovered  by  the  exercise  of  rea- 
sonable care  in  time  to  have  prevented  the  in- 
jury.— Id. 

I  270  (Ark.)  Evidence  of  repair  of  the  appli-^ 
ance  by  tbe  master  after  the  accident  is  in- 
competent to  show  negligence  of  a  master  in 
furnisbinj;  a  defective  appliance  by  which  an 
employe  is  injured.— St.  Ix)uis,  I.  M.  &  S.  By. 
Co.  V.  Steed,  151  S.  W.  257. 

i  270  (Ky.)  It  was  error  to  admit  evidence  of 
precautions  taken  by  tbe  master  in  constructing 
a  safe  passway  around  an  elevator  shaft  after 
the  injury.— Fluehart  Collieries  Co.  v.  EUam. 
151  S.  W.  34. 

Bhfidence  of  subsequent  improvements  or  re- 
pairs is  excluded  because  it  does  not  establish 
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that  the  wrongdoer  was  guilty  of  negligence  be- 
fore the  accident — Id. 

{270  (Tex.Civ.App.)  In  an  action  for  injn- 
ries  from  onguardeo  machinery,  on  an  issue  as 
to  whether  it  could  have  been  guarded,  evidence 
tliat  a  guard  was  placed  over  part  of  it,  and 
that  it  did  not  interfere  with  its  operation,  was 
competent. — Armour  &  Co.  v.  Morgan,  151  S. 
W.  §61. 

§  276  (Ky.)  In  an  action  against  a  master 
for  the  wrongful  death  of  a  servant,  evidence 
held  to  show  that  the  proximate  cause  of  the 
servant's  death  was  a  disobedience  of  orders. — 
West  Kentucky  Coal  Co.  t.  Kuykendall's  Adm'r, 
161  S.  W.  928. 

§276  (Tex.Civ.App.)  In  an  action  for  injury 
to  a  lumber  company  s  employ^  while  riding  on 
a  logging  train  to  his  work,  evidence  held  to 
warrant  a  finding  that  the  accident  was  caused 
by  the  concurrent  negligence  of  the  railroad  and 
the  lumber  company. — ^Knox  t.  Robbins,  161  S. 
W.  1134. 

In  an  action  for  injury  to  a  lumber  company's 
employ^  while  riding  on  a  logging  train  which 
was  derailed,  evidence  held  to  warrant  a  finding 
that  the  accident  proximately  caused  his  in- 
sanity.— Id. 

i  278  (Ark.)  The  custom  of  others  under  like 
conditions  is  evidence,  but  not  conclusive,  of 
what  a  reasonably  prudent  person  would  or- 


^arily  do  in  furnisning  appliances  and  place 
to  work.— Oak  Leaf  MiU  Co.  t.  Littleton,  151 
S.  W.  262. 

{ 278  (Ark.)  In  an  action  for  the  death  of 
an  employ^,  evidence  held  not  to  show  action- 
able negligence.— Mitchell  t.  Chicago,  R.  I.  & 
P.  By.  Co.,  151  S.  W.  620. 

1 278  (Ky.)  Evidence  held  to  sustain  t  rdlct 
for  coal  mine  employe  injured  from  the  derail- 
ing of  a  car  by  its  being  struck  by  an  overhead 
cross-beam.— Jellico  Coal  Mining  Co.  v.  Lee, 
151  S.  W.  26. 

1 278  (Ky.)  In  an  action  for  the  death  of 
an  employe  drowned  while  rowing  a  boat 
across  a  river,  evidence  held  to  show  that  the 
employer  was  not  guilty  of  a  breach  of  duty 
in  failing  to  warn  and  instruct  the  servant  of 
a  dangerous  appliance. — Stewart's  Adm'r  v. 
Ohio  River  Contract  Co.,  151  S.  W.  398. 

i  278  (Mo.)  Evidence  held  to  establUh  a  rail- 
road company's  negligence  causing  death  of  an 
employe. — Honea  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  151  S.  W.  119. 

8  278  (Tex.Civ.App.)  Evidence  held  to  show 
that  an  employer  operating  a  sawmill  was  not 
guilty  of  negligence  in  operating  the  mill  while 
a  transfer  chain  carrying  sawed  planks  was 
broken,  or  in  failing  to  nimish  an  employe  a 
safe  place  In  which  to  work.— Bledsoe  v.  Thomp- 
son Bros.  Lumber  Co.,  151  S.  Wl  910. 

i  279  (Ky.)  In  an  action  for  the  death  by 
drowning  of  an  employe  while  rowing  a  boat 
across  a  river,  evidence  held  to  show  no  fail- 
are  of  a  foreman  seated  in  the  bow  of  the 
boat  to  exercise  care  to  prevent  the  deceased 
from  needlessly  placing  himself  in  a  place  of 
danger.— Stewart's  Adm'r  v.  Ohio  River  Con- 
tract Co.,  151  S.  W.  398. 

1 279  (Mo.App.)  In  an  action  for  injuries  to 
a  railroad  servant  evidence  held  to  support  a 
finding  of  negligence  of  a  fellow  servant. — 
Madden  v.  Missouri  Pac.  Ry.  Co.,  161  S.  W. 
489. 

1 280  (Tex.Civ.App.)  In  an  action  for  in- 
jury to  a  lumber  company's  employe  while  rid- 
ing on  a  logging  train  to  his  work,  evidence 
held  to  warrant  a  finding  that  plaintiff  did  not 
assume  the  risk.— Knox  v.  Robbins,  151  S.  W. 
1134. 

{281  (Mo.)  Evidence  held  to  show  that  de- 
cedent, a  railroad  employe,  was  not  guilty  of 
contributory  negligence. — Honea  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.,  151  S.  W.  119. 

§281  (Tex.Civ.App.)  In  an  action  for  injury 
to  a  lumber  company's  employe  while  riding  on 


a  logging  train  to  his  work,  evidence  held  to 
warrant  a  finding  that  plaintiff  was  not  guilty 
of  contributory  negligence.— Knox  r.  Rabbins, 
161  S.  W.  1134. 

§286  (Ark.)  Evidence,  in  an  action  for  in- 
jury to  a  log  scaler  from  logs  rolling  against 
him  while  on  the  log  deck,  held  to  make  a 
question  for  the  jury  as  to  negligence  because 
of  the  log  deck  being  constructed  with  two  nn- 
fastened  planks  in  it— Oak  Leaf  Mill  OO.  ▼. 
Uttleton,  151  S.  W.  262. 

1286  (Ky.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  plaintiff  would  nave 
been  injured  if  chains  on  the  machine  be  was 
operating  had  been  properly  adjusted. — Louis- 
ville &  N.  R.  Co.  v.  Goodwin,  151  S.  W.  376. 

1 286  (Mojlipp.)  If  the  circumstances  permit 
reasonable  differences  of  opinion  »s  to  whether 
an  employer  was  negligent,  the  question  is  for 
the  jury. — Goode  ▼.  Central  Coal  &  Coke  Go« 
151  S.  W.  50a 

i  286  rrex.Civ.App.)  In  an  action  for  the 
death  oi  an  employe  struck  by  a  train  while 
crossing  the  track  to  a  position  of  safety  after 
attempting  to  remove  a  hand-car  from  the 
track,  evidence  held  to  present  a  question  for 
the  jury  as  to  the  negligence  of  the  engineer  of 
the  train.— Texas  &  P.  Ry.  Co.  t.  Myers,  151 
8.  W.  33T. 

§286  (Tex.Civ.App.)  Whether  a  switching 
crew  whidi  pushed  cars  against  others  to  make 
a  conpling,  and  not  succeeding,  repeated  this, 
killing  a  car  inspector,  who  in  the  meantime 
had  gone  between  those  first  on  the  track  to  in- 
spect them,  was  guilty  of  negligence,  in  not 
giving  him  warning  of  the  second  attempt,  held 
a  question  for  the  jury.— Casey  v.  Texarkana  & 
Ft.  8.  By.  Co.,  151  8.  W.  866. 

§  286  Crex.Civ.App.)  In  an  action  by  a  minor 
servant  for  personal  injuries,  held,  that  the 
question  of  defendant's  negligence  in  failing  to 
guard  dangerous  machinery  was  for  the  jnty. — 
Armour  &  Co.  v.  Morgan,  151  8.  W.  861. 

§  288  (Ark.)  Whether  as  employe  assumed  the 
risk  held  for  the  juiy.— St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Jacks,  151  S.  W.  706. 

§  288  (Tex.Civ.App.)  Whether  a  car  inspector, 
who,  after  cars  had  been  pushed  against  others 
to  make  a  coupling,  went  between  those  first 
there  to  inspect  them,  assumed  the  risk  of  the 
switching  crew  repeating  this  without  notice  to 
him,  the  first  attempt  naving  been  unsuccess- 
ful, held  a  question  for  the  jury.— Casey  v.  Tex- 
arkana &  Ft.  S.  Ry.  Co.,  151  S.  W.  856. 

§288  (Tex.Civ.App.)  In  an  action  for  inju* 
ries  to  a  minor  servant,  plaintiff  held  not  to 
have  assumed  the  risk  as  a  matter  of  law. — 
Continental  Oil  &  Cotton  Co.  v.  Gilliam,  151  S. 
Wl  890. 

§  289  (Ark.)  Evidence  in  action  for  injury  to 
log  scaler  held  to  make  question  for  the  jury 
as  to  contributory  negligence. — Uak  Leaf  MiU 
Co.  V.  Littleton,  161  8.  W.  262. 

§289  (Ark.)  Whether  an  employe  was  guilty 
of  contributory  negligence  held  for  the.  jury.— 
St  Louis,  I.  M.  &  &  Ry.  Co.  r.  Jacks.  151  S. 
W.  706. 

J  1289  (Ky.)  The  question  of  a  servant's  con- 
butory  negligence  in  using  an  iron  pipe  to 
load  dynamite  mto  a  drilled  hole  too  deep  to  be 
loaded  with  the  wooden  poles,  which  were  safer 
on  account  of  their  lighter  weight  was  for  the 
jury.— Hough  &  Spradlin  Co.  v.  Clark,  161  & 
W.  28. 

i  289  (Ky.)  A  coal  miner  injured  while  going 
through  an  elevator  shaft  in  obedience  to  his 
foreman's  orders,  without  having  been  warned 
and  ir<  the  exercise  of  ordinary  care,  he  being 
inexperienced  in  shaft  mines,  held  not  negligent 
as  a  matter  of  law.— Fiuehart  Collieries  CO.  t. 
Blam,  161  S.  W.  34. 

§289  (Mo.App.)  In  an  employe's  action  for 
injuries,  evidence  held  to  present  a  Question  for 
the  jury  whether  the  danger  of  a  chain  break- 
ing, which  the  employe  knew  to  be  defective, 
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waa  BO  obviouB  as  to  render  tbe  employ^  eailty 
of  contributory  negligence. — Bradley  t.  North- 
ern C«nt  Coal  Co.,  151  8.  W.  180. 

{289  (Xex.CiTApp.)  Whether  a  brakeman 
stumbled  over  a  clinker  while  walkine  by  a 
moving  car,  or  recklessly  placed  his  foot  on 
the  coupler  of  a  car  or  engine  and  was  thereby 
injured,  held  for  the  jury. — Freeman  v.  Ken- 
nerly,  151  S.  W.  580. 

{  289  (Tez.Civ.App.)  A  minor  servant  injured 
while  oiling  certain  bearings  in  a  dangerous 
method  held  not  negligent  as  a  matter  of  law  in 
adopting  the  same.— Continental  Oil  &  Cotton 
Co.  V.  GilUara,  151  S.  W.  880. 

{289  (Tex.Civ.App.)  In  an  action  for  injury 
to  a  lumber  company  g  employ^  while  riding  on 
a  logging  train  which  was  derailed,  held,  under 
the  evidence,  a  jury  question  whether  plaintiff 
was  guilty  of  contributory  negligence. — Knox  v. 
Robbins,  151  S.  W.  1134. 

1 291  (Mo.)  In  an  action  for  death  of  a  sec- 
tion hand  by  collision  of  a  hand  car  with  a 
train,  an  instruction  held  not  inapplicable  to 
the  pleading.— Honea  v.  St  Louis,  I.  M.  &  S. 
Uy.  Co.,  151  S.  W.  119. 

{  293  (Ark.)  Refusing  an  instruction  that  the 
master  is  only  required  to  use  ordinary  care  to 
furnish  safe  tools  for  use  of  employes,  and  giv- 
ing one  that  it  was  defendant's  duty  to  furnish 
safe  tools  for  its  employes  to  work  with,  was 
error.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Steed, 
151  S.  W.  257. 

1 293  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant,  an  instruction  given  held  not 
erroneous  as  charging  that  defendant  was  neg- 
ligent in  requiring  plaintifC  to  oil  certain  ma- 
chinery, a  duty  he  was  employed  to  perform. — 
Continental  Oil  &  Cotton  Co.  v.  Qilliam,  151  S. 
W.  890. 

§295  (Ark.)  The  court  properly  refused  to 
modify  instructions  dealing  only  with  the  issue 
of  assumed  risk,  so  as  to  present  also  the  issue 
of  contributory  negligence. — St  Louis,  I.  M.  & 
S.  R.  Co.  V.  Brogan,  151  S.  W.  699. 

1295  (Ark.)  In  an  action  for  the  death  of  a 
boy  acting  as  clerk  to  a  railroad  storekeeper, 
an  instruction  on  assumption  of  risk  hM  cor- 
rect.—St  Louis,  I.  M.  &  S.  Ry.  Col  v.  Jacks, 
151  S.  W.  706. 

1 295  (Tex.Civ.App.)  In  an  action  for  injury 
to  an  employ^  in  the  derailment  of  a  logging 
train  on  which  he  was  riding,  an  instruction  on 
assumption  of  risk  held  proper. — Knox  t.  Rob- 
bins,  151  S.  W.  11.34. 

i  296  (Ark.)  In  an  action  for  the  death  of  • 
twy  acting  as  clerk  to  a  railroad  storekeeper,  an 


instruction  on  contributory  n^ligence  held  cor- 
rect—St. Louis 
151  S.  W.  706, 


a«U( 


Co.  V.  Jacks, 


{  296  (Ky.)  An  instruction  held  to  fairly  pre- 
sent the  question  of  the  servant's  contributory 
negligence  in  the  use  of  a  tool,  notwithstanding 
the  master's  assurance  of  safety. — Hough  & 
Spradlin  Co.  ▼.  Clark,  151  S.  W.  28. 

MASTERS  IN  CHANCERY. 

See  Equity,  f  409. 

MEASURE  OF  DAMAGES. 

See  Damages,  It  106,  123. 

MECHANICS'  LIENS. 

See  Scbo<da  and  School  Districts,  |  86. 

I.  MATtTBS,  OROUNBS,  AHD  SUB- 
JECT-MATTER nr  OENEBAI.. 

I  13  (Tex.CSv.App.)  The  construction  of  roads 
is  a  public  work  and  laborers  and  materialmen 
have  no  lien. — ^National  Bank  of  Denison  v. 
Coleman,  151  S.  W.  1123. 


n.  BIOHT  TO  UEir. 

(B)     Snbcontraeton,       and       Contractors* 
'Workmen  and  Mnterlnlmen. 

§  1 11  (Ky.)  Subcontractors  and  materialmen 
who  comply  with  the  specifications  are  entitled 
to  liens,  irrespective  of  nonperformance  by  the 
contractor  or  the  other  subcontractors  or  mate- 
rialmen.—Rieger  V.  Schulte  &  Eicher,  151  S. 
W.  395. 

{115  (Ky.)  Subcontractors  and  materialmen 
are  entitled  to  a  lien  to  the  total  amount  of 
the  contract  price,  though  the  owner  has  paid 
the  same  in  lulL— Rieger  v.  Schulte  ft  Elicher, 
151  S.  W.  395. 

TV.   OFEKATIOH   AND   EFFECT. 
(A)  Amount  and  Extent  of  Uen. 

I  164  (Ky.)  Subcontractors  and  materialmen 
have  a  lien  up  to  the  amount  for  which  the 
contractor  was  entitled  to  a  lien.— Rieger  v. 
Schulte  &  Eicher,  151  S.  W.  395. 

th.  enforcement. 

1 28 1  (Ark.)  In  a  suit  by  subcontractors 
against  an  owner  to  enforce  mechanics'  liens, 
with  a  cross-complaint  by  the  contractor  to  re- 
cover the  balance  of  the  contract  price  over  the 
alleged  liens,  held,  that  finding  that  damages 
to  which  the  owner  had  been  subjected  did  not 
arise  from  negligence  of  the  contractor  was  sup- 
ported by  the  evidence.— Fellheimer  v.  Higgins, 
151  S.  W.  891. 

Vm.  INDEMNITT  AGAINST  UENS. 

g3l3  (Mo.App.)  Where  a  builder's  contract 
appeared  on  one  side  of  a  printed  sheet  and 
the  bond  for  performance  on  the  other,  but  the 
principal  who  signed  the  contract  did  not  sign 
the  bond,  the  surety,  signing  the  bond,  was 
bound  thereby,  where  the  principal  was  bound 
by  the  contract  and  the  bond  was  a  complete 
instrument  when  executed  by  the  surety  alone. 
— Roeunigke  v.  Essig,  151  S.  W.  766. 

MENTAL  SUFFERING. 

See  Assatilt  and  Battery,  U  38^  40;  Tele- 
graphs and  Telephones,  |  70. 

MINES  AND  MINERALS. 

See  Contracts,  i  10;  Master  and  Servant  H 
118,  124,  211.  265,  278,  288;  Pleading,  { 
406;    Trial,  If  261,  253. 

n.  TTThE,  CONVEYANCES,   AND 

CONTRACTS. 
(A)  Rlskta  and  Hemedies  of  Owaera. 

1 51  (Ky.)  ESvidence,  in  an  action  for  damages 
for  mining  coal  from  plaintiff's  land,  held  not 
to  sufficiently  show  the  quantity  of  coal  taken 
to  sustain  judgment  for  plaintiff.— Burke  Hol- 
low Coal  Co.  V.  Lawsob,  151  S.  W.  657. 

The  measure  of  damages  for  coal  taken  from 
another's  land  through  an  honest  mistake  is  the 
value  of  the  coal  taiken  as  it  lay  in  the  mine, 
or  the  usual  reasonable  royal^  paid  for  the 
right  of  mining.— Id. 

(C)  Leaaes,  Licenses,  and  Contracts. 

1 58  (Ky.)  Evidence  held  to  show  that  a  phos- 
phate mining  lease  was  procured  by  fraud  on 
the  part  of  lessees.— Killebrew  v.  Murray,  161 
S.  W.  662. 

{62  ^y.)  A  phosphate  mining  lease  which 
required  ute  lessees  to  pa^  a  royalty  of  25  cents 
per  ton  on  the  phosphate  mined  and  $6  annually 
as  a  minimum  to  be  credited  thereon,  whether 
the  land  was  mined  or  not,  held  an  executory 
contract.- Killebrew  v.  Murray,  161  S.  W.  662. 

S  63  (Ky.)  A  phosphate  mining  lease,  which 
authorized  the  lessee  to  terminate  it  at  any  time 
by  written  notice,  will  be  construed  as  also  mak- 
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ing  it  terminable  at  the  will  of  the  lessor.— Eil- 
lebrew  v.  Murray,  151  S.  W.  602. 

I  68  (Kf .)  A  phosphate  mining  lease  of  land 
▼alued  at  $23,000,  lessee  to  pay  a  royalty  of 
25  cents  per  ton  for  phosphate  mined,  held  not 
to  permit  lessees  to  continue  to  hold  the  lease 
for  the  full  10-year  period  by  paying  annually 
$5  to  the  lessor,  which  payment  the  lease  pro- 
vided was  a  part  of  the  royalties,  and  the  minr- 
imum  amount  to  be  paid  as  such,  but  to  require 
the  beginning  of  operations  within  a  reasonable 
time.— Killebrew  v.  Murray,  151  S.  W.  662. 

The  lessees'  failure  to  begin  work  under  a  gas 
and  oil  lease  operates  as  an  abandonment  in  a 
shorter  time  than  in  case  of  a  phosphate  lease, 
because  of  the  greater  danger  of  loss  in  the  for- 
mer case  by  reason  of  the  migratory  character 
of  the  minerals. — Id. 

In  the  absence  of  a  provision  in  a  phosphate 
mining  lease  fixing  the  time  for  l>eginning  oper- 
ations, it  will  be  presumed  that  operations  were 
to  begin  within  a  reasonable  time.— Id. 

Where  the  lessees  inferentially  fixed  a  year  or 
IS  months  as  the  time  for  beginning  work,  such 
period  must  be  considered  a  reasonable  time. 
—Id. 

In  such  case  lessor  could  properly  treat  the 
failure  to  begin  operations  within  Z%  years,  as 
an  abandonment  of  the  lease.— Id. 

MISCHIEF. 

See  Malicious  Mischief. 

MISREPRESENTATION. 

See  Cancellation  of  Instruments,  i  4 ;  Fraud. 

MISTAKE. 

Seie  Insurance,  i  143;    Public  Lands,  |  127. 

MONOPOLIES. 

See  Election  of  Remedies,  |  3;    Evidence,   | 
253;  Quo  Warranto,  |  4a 

I.  VAIiXDITT  AKD  EFFBOT  OF 
ORAirrs. 

1 3  (Tex.Civ.App.)  "Monojwly,"  as  forbidden 
by  Const,  art,  1.  i  26,  defined,  and  held,  that 
Act  Jan.  26,  1905  (Acts  29th  Leg.  c.  7),  vest- 
ing the  exclusive  custody  of  state  property  in  a 
private  corporation  to  be  maintained  for  histor- 
ical and  patriotic  purposes,  did  not  violate  the 
constitutional  provision. — Conley  v.  Daughters 
of  the  RepubUc  of  Texas,  151  S.  W.  877. 

n.  TRUSTS    AND    OTHER    OOMBINA^ 

TIONS   IN  RESTRAINT 

OF  TRADE. 

I  12  (Mo.)  The  antl-tiust  act,  in  unambiguous 
language,  condemns  every  direct  restraint  of 
trade,  great  or  small,  without  regard  to  what 
the  courts  may  think  as  to  the  extent  of  its 
effect— State  ex  rel.  Kimbrell  v.  People's  Ice, 
Storage  &  Fuel  Co.,  151  S.  W.  101. 

S  17  (Mo.)  Charge  of  making  a  combination 
to  restrict  competition  in  sale  of  ice  held  not 
refuted  by  the  fact  that  defendant  sold  small 
quantities  of  ice  during  the  spring  and  fall 
months  through  persons  tiot  parties  to  the  com- 
bination.—State  ex  rel.  Kimbrell  v.  People's  Ice, 
Storage  &  Fuel  Co.,  161  S.  W.  101. 

1 20  (Mo.)  The  corporation  succeeding  to  the 
rights  of  another  in  an  unlawful  combination  in 
restraint  of  trade  held  not  relieved  of  liability 
because  the  unlawful  combination  existed  prior 
to  its  organization.— State  ex  rel.  Kimbrell  v. 
People's  Ice,  Storage  &  Fuel  Co.,  161  S.  W. 
101. 

{24  (Mo.)  Evidence  of  preliminary  steps  in 
formation  of  unlawful  combination  prior  to  the 
date  when  the  combination  was  alleged  to  exist, 
held  admissible.— State  ex  rel.  Kimbrell  v.  Peo- 
ple's Ice,  Storage  &  Fuel  Co.,  151  S.  W.  101. 

Where  defendant  succeeded  to  the  rights  of 
another,  which  was  a  party  to   an  onlawfu' 


e 


combination  to  restrict  competition,  evidence 
held  not  to  ahow,  as  a  matter  of  law,  that  de- 
fendant did  not  have  knowledge  of  the  unlaw- 
ful character  of  the  combination. — Id. 

In  a  proceeding  against  persons  charged  with 
effecting  an  unlawful  combination  to  restrict 
competition,  evidence  held  to  support  the  trial 
court's  findings  that  certain  of  the  defendants 
had  effected  such  an  unlawful  combination. — Id. 

MONUMENTS. 

See  boundaries,  i  8. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  |  781. 

MORTGAGES. 

See  Bills  and  Notes,  f  518;  Chattd  Mort- 
gages ;  Corporations,  |  484 ;  Injunction,  Sf 
118,  148,  172;  Insurance,  i  113;  Judgment, 
i  585;    Vendor  and  Purchaser,  If  279,  289. 

X.  REQUISITES  AND   VAX^DITT. 

(A)  Nature  and  Baaentisla  of  CoBveT«a«ea 
•■  Seearitr. 

i  36  (Ark.)  In  a  suit  to  declare  a  deed  ab- 
solute on  its  face  a  mortgage,  the  burden  is 
upon  the  complainant  to  show  that  It  was  a 
mortgage.— Edwards  v.  Bond,  151  S.  W.  243. 

{ 38  (Ark.)  In  the  absence  of  fraud  or  im- 
position, the  proof  to  overcome  the  presump- 
tion that  a  deed  absolute  on  its  face  is  an  ab- 
solute conveyance,  and  to  establish  it  as  a 
mortgage  must  be  clear,  unequivocal,  and  con- 
vincing.—Edwards  V.  Bond,  151  S.  W.  243. 

m.   OONSTRUOTION    AND    OPERA- 
TION. 

<B)  Partlea   aaa  Debts  or  UablUttee   Bc- 
emre*. 

i  115  (Tez.Civ.App.)  Where  defendants  were 
deeded  certain  property  on  which  plaintiff  held 
a  vendor's  lien,  evidenced  by  notes,  and  defend- 
ants aaked  for  an  extension  of  time,  and  exe- 
cuted a  trust  deed  reciting  that  they  "are  just- 
ly indebted  to  the  plaintiff,  as  evidenced  by  cer- 
tain notes  assumed,"  an  indebtedness  was 
created  on  the  part  of  the  defendants.— Peter- 
son V.  Kerbey,  161  S.  W.  321. 

IX.  FOREOrOSURE  BT  EXERCISE  OF 
POWER  OF  SAJLB. 

1 330  (Tex.Civ.App.)  Acts  1889,  c.  118  (Rev. 
St.  1895,  art.  2369),  having  been  continued  in 
force  in  its  exact  language  by  section  16  of  the 
general  provisions  of  Revised  Statutes  1911,  and 
such  article  not  requiring  notice  of  a  sale  on- 
der  a  power  contained  in  the  mortgage,  gov- 
erns a  sale  made  in  1911,  notwitbstandinK  a 
subsequent  statute  requiring  service  of  notice 
on  the  defendant  in  execution,  especially  in  view 
of  Act  1903,  c.  77  (Rev.  Civ.  SL  1911,  art 
3767).— Corbett  v.  Sweeney,  151  S.  W.  858. 

1338  (Tex.Civ.App.)  A  maker  of  notes  se- 
cured by  a  trust  deed  cannot  enjoin  a  sale 
thereunder  for  the  entire  debt  on  the  ground 
that  attorney's  fees  and  commissions  are  ex- 
tortionate.—Corbett  V.  Sweeney,  151  S.  W. 
868. 

X.  FOREOXiOSURE  BT  ACTION. 
<K)  Parties  an4  Proeess. 

1426  (Tez.Civ.App.)  In  a  suit  to  foreclose  a 
mortgage,  the  only  proper  parties  are  the  mort- 
gagor, mortgagee,  and  those  acquiring  rights  or 
interests  under  them  subsequent  to  the  mort- 
gage.—Gamble  V.  Martin,  151  S.  W.  327. 

(H)  TrUil  or  Hearlav  stad  Reteremee. 

|4V0  (Tex.Civ.App.)  Evidence  held  to  pr^ 
sent  question  for  jury  whether  mortgagee,  a  nre 
insurance  company,  agreed  to  attend  to  the  in- 
surance on  the  premises,  and  did  attend  to  it 
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for  a  time,  so  a«  to  Justify  the  mortgagor  in 
belieying  that  it  would  continue  to  do  bo. — 
Commonwealth  Fire  Ins.  Co.  t.  Obenctiain,  151 
S.  W.  611.       ■ 

MOTIONS. 

See  Appeal  and  Error,  ||  297-305;  Criminal 
Law,  I  589;  Judgment,  U  162,  163;  Plead- 
ing, fl  360-367;  Trial,  ||  26,  176-178;  Ven- 

1 54  (Ark.)  A  nunc  pro  tunc  order  necessarily 
xefateB  back  to  the  date  as  of  which  it  should 
have  been  entered. — Villines  ▼,  State,  151  S.  W. 
1023. 

MOTIVE. 

See  Homicide,  i  166. 

MUNICIPAL  CORPORATIONS. 

See  Carriers,  {  295;  Courts,  J  188;  Deeds,  | 
96 ;  Eminent  Domain,  {{  177\  256 ;  Evidence, 
K  67,  84;  Homestead,  i  212;  Licenses,  | 
7 ;  Limitation  of  Actions,  f  55 ;  Nuisance,  | 
61;  Pleading,  {  8;  Schools  and  School  Dis- 
tricts; Street  Railroads;  Telegraphs  and 
Telephones,  S|  10,  30;    Trial,  f  252. 

IV.  PBO0EEDIHO8    OF   OOUKOIZi    OB 

OTHER  OOVEKNINO  BODT. 
(B)  OrdlnaBcea  aad  By-Iaairs  la  General. 

't  122  (Ky.)  The  burden  of  showing  that  a 
municipal  occupation  or  license  tax  is  unrea- 
sonable, oppressive,  and  confiscatory  is  upon 
the  party  attacking  the  tax,  and,  in  the  ab- 
sence of  evidence,  cannot  be  held  invalid  on 
those  grounds. — Cumberland  Telephone  &  Tel- 
egraph Co.  V.  City  of  Calhoun,  151  S.  W.  659. 

IX.  PUBUC   nCFBOVEMEITTS. 

<B)  Preltailaary    Pnteeedlav*    aad    Ordi- 
aaaoea  or  Reaolatloaa. 

1 294  (Mo.App.)  Cities  of  the  third  class  are 
required  to  publish  a  preliminary  resolution 
stating  directly,  or  °by  reference,  the  nature 
and  character  of  the  improvement,  a  patented 
article  furnishing  its  own  standard  in  such 
case;  otherwise  the  proceedings  are  without 
jurisdiction.— Custer  v.  City  of  Springfield,  151 
S.  W.  759. 

{ 297  (Mo.App.)  Person  having  contract  for 
purchase  of  property  abutting  on  the  street 
held  to  be  a  property  owner"  entitled  to  sign 
a  protest  against  the  improvement  of  a  street, 
under  Rev.  St.  1909,  i  9255.— Shaw  v.  Goben, 
151  S.  W.  200. 

A  person  moving  out  of  a  city,  although  he 
states  he  intends  to  return,  held  not  a  resident 
owner  entitled  to  sign  a  protest  against  the 
improvement  of  a  street,  under  Rev.  St.  1909, 
S  9255.— Id. 

Owner  of  property  in  a  city,  residing  outside 
the  city,  who  moves  to  the  city  intending  to 
remain  there  and  become  a  citizen,  held  imme- 
diately qualified  to  sign  a  protest  against  the 
improvement  of  a  street,  under  Rev.  St.  1909, 
i  9255.-Id. 

A  signer  of  a  protest  against  the  improve- 
ment of  a  street,  under  Rev.  St.  1909,  §  9255, 
must  have  been  qualified  to  sign  it  at  the  time 
a  resolution  for  the  improvement  of  the  street 
was  passed. — Id. 

1 297  (Mo.App.)  Property  owners  may  pre- 
vent the  improvement  of  a  street  by  filing  a 
remonstrance    within   a    certain    time. — Custer 

V.  City  of  Springfield,  151  S.  W.  759. 

$323  ;(Mo.App.)  A  city  council  acting  in 
good  faith  in  selecting  patented  paving  mate- 
rial, not  shown  to  be  fraudulent  or  mferior 
to  other  paving  materials  in  common  use  and 
less  expensive,  will  not  be  restrained  by  prop- 
erty owners  who  have  made  no  preliminary  re- 
monstrance.—Custer  V.  City  of  Springfield,  151 
S.  W.  759. 


(O)  Coatraota. 

J  330  (Mo.App.)  Where  a  city  charter  pro- 
vides that  public  work  shall  be  let  to  the  low- 
est bidder,  there  must  be  opportunity  for  ac- 
tive competition,  but  where.  In  the  bona  fide 
opinion  of  the  public  authorities,  a  patented 
article  is  so  superior  that  it  would  be  a  pub- 
lic injury  not  to  use  it,  it  may  be  required 
to  be  used. — Custer  v.  City  of  Springfield,  151 
S.  W.  759. 

(B)  Aaaeasaieats  tor  Beaellta,  aad  Speolal 

Taxes. 

{  450  (Ky.)  Where  territory  on  but  one  side 
of  a  street  to  be  improved  has  been  divided  In- 
ito  squares  by  streets,  the  assessment  district 
on  the  unplatted  side  must  be  to  a  line  the 
same  distance  from  the  street  as  on  the  other 
side.— Long  v.  Barber  Asphalt  Paving  Co.,  151 

5.  W.  6. 

i  465  (Ky.)  The  cost  of  an  improvement 
must  be  equally  apportioned  to  all  the  proper- 
ty in  an  assessment  district. — Long  v.  Barber 
Asphalt  Paving  Co.,  151  S.  W.  6. 

{ 485  (Mo.App.)  Under  St.  Louis  city  char- 
ter, making  special  tax  bills  prima  facie  evi- 
dence of  proper  assessment,  a  special  tax  bill 
held  properly  adjudged  valid.— Granite  Bitumi- 
nous Paving  Co.  v.  Parkview  Realty  &  Im- 
provement Co.,  151  S.  W.  487. 

{495  (Mo.)  Under  Kansas  City  Charter,  art 

6,  1$  6,  23,  in  a  supplemental  proceeding  to 
assess  the  benefits  of  a  public  improvement, 
neither  the  municipal  nor  the  circuit  court  has 
jurisdiction  over  property  properly  included  in 
the  verdict  in  the  original  proceeding  in  view 
of  article  6,  i{  4,  5,  8,  and  13.— State  ex  rel. 
Tuller  v.   Seehom,  151  8.  W.  724. 

{513  (Ky.)  Though  defendant  In  injunction, 
after  its  demurrer  to  the  petition  was  overruled, 
made  no  defense,  except  as  to  the  value  of 
plaintiff's  lots,  yet  the  petition  and  proof 
showing  the  lots  were  corner  lots,  the  decree, 
disregarding  the  rule  thar  such  a  lot  may  be 
assessed  for  half  Its  value  for  the  improvement 
of  each  street,  was  erroneous. — City  of  Latonla 
V.  Carroll,  151  S.  W.  400. 

{519  (Mo.App.)  Special  taxes  for  street  im- 
provements are  a  Hen  superior  to  other  incum- 
brances.— Granite  Bituminous  Paving  Co.  v. 
Parkview  Realty  &  Improvement  Co.,  151  S. 
W.  479. 

(P)  BatoreeaieBt  o(  Aaaeaataeata  aad  Bpe- 
elal  Taxea. 

{  525  (Mo.App.)  A  suit  to  enforce  special  tax 
bills  i«  in  rem,  and  enforcement  can  be  made 
by  sale  alone.— Granite  Bituminous  Paving  Co. 
V.  Parkview  Realty  4  Improvement  Co.,  151 
S.  W.  479. 

{564  (Mo.App.)  Under  St  Louis  City  Char- 
ter, art.  6,  {  ^,  an  action  to  enforce  a  tax  bill 
brought  within  two  years  after  maturity  of  the 
bill  by  service  of  notice  on  the  owner,  wherein 
the  purchaser  at  mortgage  foreclosure  sale  Is 
made  a  party  defendant  held  not  barred  by  limi- 
tations.— Granite  Bituminous  Paving  (jo.  v. 
Parkview  Realty  &  Improvement  Co.,  151  S.  W. 
486. 

{  565  (Mo.App.)  Beneficiaries  of  prior  incum- 
brances on  land  subject  to  a  Hen  for  special 
taxes  are  not  necessary,  but  proper,  parties  in 
a  suit 'to  enforce  the  bUls. — Granite  Bituminous 
Paving  Co.  v.  Parkview  Realty  &  Improvement 
Co.,  151  S.  W.  479. 

The  owner  against  whom  a  special  tax  bill 
issued,  and  who  was  the  legal  owner  at  the 
time  the  lien  attached)  is  the  only  necessary 
party  defendant  in  a  suit  to  enforce  the  lien. 
—Id.  • 

The  word  "owner,"  in  the  St  Louis  city  char- 
ter, providing  for  special  tax  bills  and  their  en- 
forcement in  suits  against  the  owner,  means 
the  "legal  owner." — Id. 
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i  567  (Mo.App.)  An  answer  in  a  suit  to  en- 
force a  special  tax  bill  held  to  allege  new  matter 
which  defendants  must  establish. — Oranite  Bi- 
tuminous Pavinf  Co.  t.  Parkview  Realty  &  Im- 
provement Co.,  151  S.  W.  487. 

X.  POUCE  POWEB  AKS  BEOUIJi- 
TIpMS. 

(A)  Delegation,   Bztent.   mnA    Bxerelse    ot 

Poorer. 

I  604  (Mo.App.)  An  ordinance  forbidding  the 
use  of  a  building  for  keeping  stallions  where 
such  use  disturbs  the  peace  of  the  neighbor- 
hood, or  violates  pubhc  decency,  is  valid. — 
City  of  Tarkio  v.  Miller,  161  S.  W.  208. 

I  605  (Mo.App.)  A  business  which  is  a  nul- 
eance  at  common  law  may  be  suppressed  by 
ordinance.— City  of  Tarkio  v.  Miller,  161  S.  W. 
20a 

(B)  Tlolatlona  and  Bntoreeinent  ot  Revn- 

latloaa. 

1 63 1  (Mo.App.)  One  keeping  stallions,  in  a 
ci^  in  such  a  way  as  to  scandalize  the  imme- 
diate neighborhood  violates  an  ordinance  for- 
bidding such  keeping  so  as  to  violate  public 
decency.— City  of  Tarkio  v.  Miller,  X61  S.  W. 
208. 

ft  635  (MoApp.)  A  prosecution  for  the  viola- 
tion of  a  city  ordinance  is  a  civil  and  not  a 
criminal  case. — Grant  City  v.  Simmons,  151  S. 
W.  187. 

i640  (MoJk.pp.)  A  person  prosecuted  for  a 
violation  of  an  ordinance,  which  is  also  an  of- 
fense nnder  the  pnblic  laws  of  the  state,  is  en- 
titled to  the  presumption  of  innocence  and  to 
have  i^B  gnilt  established  beyond  a  reasonable 
doubt— Grant  City  v.  Simmons,  151  S.  W.  187. 

(642  (Mo.App.)  Notwithstanding  Rev.  St 
1900,  i  2083,  fimiting  appellate  courts  to  an 
examination  of  the  record,  the  court  may,  on  a 
motion  to  dismiss  the  appeal,  receive  evidence 
dehors  the  record  to  show  a  compromise  or 
settlement— Grant  City  v.  Simmons,  IBl  S.  W. 
187. 

A  party  moving  to  dismiss  an  appeal  on  the 
ground  of  a  settlement  has  the  burden  of  show- 
ing the  same  and  that  the  person  agreeing 
thereto  on  behalf  of  the  appellant  had  authori- 
ty to  make  such  agreement — Id. 

XX.  VBE  AKB  RE01TXJ1TI0K  OF  PUB. 

UO  PURGES,  PBOPEBTT, 

AKD  WOBK8. 

(A)  streets  and  Other  PnliUe  'War*. 

§646  (Ky.)  Where  a  street  improved  for 
travel  has  not  been  dedicated  or  accepted  or 
recognized  by  the  municipality  as  such,  it  is  not 
a  public  street. — ^Long  v.  Barber  Asphalt  Pav- 
ing Co.,  151  S.  W.  6. 

1647  (Mo.)  St  liOnis  Scheme  of  Separation, 
{  10,  providing  that  the  interest  of  the  county, 
in  pnblic  roads  shall  vest  in  the  city,  is  appli- 
cable to  a  road  established  by  user. — Laclede- 
Christy  Clay  Products  Co.  v.  City  of  St.  Louisi 
161  S.  W.  400. 

{654  (Ky.)  An  owner  of  property,  asserting 
that  a  public  use  of  a  walkway  for  15  years 
was  merely  permissive,  held  to  have  the  burden 
of  proof  that  the  use  was  as  claimed. — White 
T.  City  of  Calhoun,  151  S.  W.  362. 

i  654  (Mo.)  Evidence  held  to  establish  the  ex- 
istence of  a  street  by  user  and  recognition. — 
Laclede-Cbristy  Clay  Products  Co.  t.  City  of 
St  Louis,  151  8.  W.  460. 

A  void  order  establishing  a  public  road  held 
admissible  as  evidence  of  the  existence  of  a 
street  by  prescription.— Id. 

1 657  (Mo.)  Rev.  St  1909,  |  10,446,  providing 
that  10  years  nonuser  shall  constitute  abandon- 
ment of  road,  does  not  apply  to  city  streets 

Laclede-Cbristy  Clay  Products  Co.  v.  City  of 
St  Louis,  151  S.  W.  460. 

Right  of  city  and  public  to  use  a  street  held 
not  lost  by  abandonment  or  adverse  jMssession, 


thou^  the  street  commissioneis  declared  that  it 
was  not  a  street  and  the  city  condemned  a 
right  of  way  therein  for  sewers  and  water  pipes. 

{691  (Ky.)  A  pnblic  service  corporation 
which  uses  the  streets  of  a  city  without  the 
right  to  do  so  is  a  mere  trespasser,  and  can- 
not invoke  in  its  favor  any  of  the  laws  en- 
acted for  the  protection  of  corporations  that 
have  observed  the  law. — Cumberland  Telephone 
&  Telegraph  Co.  v.  City  of  Calhoun,  151  S. 
W.  659.  ' 

{706  (Mo.App.)  In  an  action  for  injuries 
from  an  automobile,  where  the  only  issue  was 
as  to  its  ownership  or  control,  an  instruction 
■permitting  the  jury  to  find  against  defendant 
it  his  agent  was  operating  the  machine  at  the 
time,  without  requiring  a  finding  that  the 
agent  was  operating  it  for  him,  or  in  the  course 
of  his  employment,  was  erroneous. — Warring- 
ton v.  Bird,  161  S.  W.  754. 

1 706  (Mo.App.)  In  an  action  for  injuries  by 
being  struck  by  a  taxicab,  in  which  specific 
acts  of  negligence  were  alleged,  it  was  error 
to  anthorize  a  finding  for  plaintiff  if  the  jnry 
found  that  the  driver  was  not  using  the  high- 
est degree  of  care  a  careful  person  would  use 
under  similar  circumstances  at  the  time  of  the 
injniy.- McDonnell  v.  Columbia  Taxicab  Co., 
151  S.  W.  767.  ^^ 

XH.   TOBT8. 

(O    Deteete  or  OlMtractlons  In   itreets 
and  Otker  Pnblle  -Ware- 

{762  (Ky.)  Where  a  city  knows  that  rock 
has  been  placed  in  a  street  by  an  abutting 
owner,  it  must  see  to  it  that  it  Is  properly 
guarded.— City  of  Carlisle  T.  Campbell,  151  S. 
W.  673. 

A  city  may  not  shift  the  statutory  burden 
imposed  on  it  of  keeping  its  streets  reasonably 
safe  for  public  travel,  by  adopting  an  ordi- 
nance permitting  property  owners  to  nse  por- 
tions of  the  streets  when  erecting  Improve- 
ments on  abutting  lots.— Id. 

{  763  (Ky.)  A  city  must  maintain  its  streets 
in  a  reasonably  safe  condition. — City  of  (Tar- 
lisle  V.  CampbeU,  151  S.  W.  673. 

1768  (Mo.App.)  A  dty  engaged  in  the  busi- 
ness of  carrying  high  and  dangerous  cnrrents 
of  electricity  on  overhead  wires  held  not  an 
insurer  of  ue  safety  of  persons  passing  be- 
neath, but  bound  to  exercise  reasonable  care 
therefor.— WUbite  v.  City  of  Hnntsvllle,  151  S. 
W.  232. 

A  city  held  liable  for  the  electrocution  of  a 
horse  by  his  stepping  on  a  telephone  wire,  bro- 
ken in  a  severe  sleet  storm,  which  fell  across  an 
uninsulated  portion  of  an  electric  light  wire 
containing  a  dangerous  current — ^Id. 

{  803  (MoJLpp.)  Where  there  was  no  appar- 
ent reason  why  a  19  year  old  boy,  familiar  with 
the  locally,  fell  over  an  embankment  in  a 
street  in  the  daytime  and  was  killed,  he  most 
have  been  guilty  of  contributory  negligence. — 
Brady  t.  City  of  St  Joseph,  151  S.  WT  234. 

{816  (Mo.App.)  Whether  decedent's  fall 
over  an  embankment  in  daylight  without  any 
apparent  reason,  was  explainable  by  his  having 
incipient  epilepsy  cannot  be  considered,  where 
that  fact  was  notpleaded. — Brady  v.  City  of 
St.  Joseph,  151  S.  W.  234. 

1818  (Mo~&pp.)  Evidence  of  the  financial 
ability  of  the  city  to  meet  aH  of  its  obligations 
and  duties  as  a  corporation,  Is  Inadmissible  in 
an  action  for  personal  injuries  caused  by  de- 
fective sidewalk.— Ledbetter  v.  City  of  K3rks- 
ville,  161  S.  W.  228. 

(822  (Mo.App.)  An  instruction  in  an  action 
against  a  city  for  damages  for  injuries  caused 
by  defective  sidewalk  held  not  erroneous  as  in 
effect  charging  that  the  city  is  liable  regardless 
of  the  traveler's  negligence. — Ledbetter  t.  City 
of  IQrksviUe.  161  S.  W.  22& 
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I  18  (Tex.CiT.App.)  Where   the   name   of  the 

grantee  of  a  patent  waa  identical  with  that  of 
lie  signer  of  a  will  who  was  named  in  probate 
proce^inKS,  the  identity  of  names  will,  in  the 
absence  of  other  evidence,  sufficiently  establish 
the  f^ct  that  the  testator  was  the  grantee  of 
the  patent— McDoel  v,  Jordan,  151  8.  W.  1178. 

NAVIGABLE  WATERS. 

in.  KEBAaiAX  AKD  XJTTOBAX 
BIGHTS. 

1 44  (Ark.)  Iti  case  of  accretions,  where  the 
shore  line  is  not  irregular,  they  should  be  ap- 
portioned by  giving  to  each  section  a  proportion 
of  the  outer  boundary  line  of  the  accretions  in 
the  ratio  that  the  old  shore  line,  on  the  par^ 
ticular  section,  bore  to  the  whole  of  the  old 
shore  line,  and  though  the  main  stream  has 
gone  west  of  the  new  shore  line,  leaving  only  a 
chute  dividing  the  accretions  from  a  former  is- 
land in  the  river,  the  measarements  mnst  be 
made  from  sach  chute  as  the  new  shor«  line. — 
Beeves  v.  Moore,  ISl  S.  W.  1025. 

NECESSARIES. 

See  Infanta,  {  60;  Parent  and  Child,  |  3. 

NECESSITY. 

See  Easementa,  ||  1,  18. 

NEGLIGENCE. 

See  Appeal  and  Error,  H  216,  1064, 1066, 1068 ; 
Carriers,  ||  228,  280-S45 ;  Death ;  Explo- 
sives; landlord  and  Tenant,  U  164-169: 
Master  and  Servant,  U  88-296;  Mechanics' 
liiens,  {  281;  Municipal  Corporations,  U 
706,  762-ffl2;  Pleading,  |{  8,  433;  Rail- 
roads, if  233-482;  Receivers,  |  105;  Street 
Railroads;  Sunday,  S  19;  Telegraphs  and 
Telephones,  K  15,  37-71;  Trial,  ML  1*1" 
296;    Waters  and  Water  Courses,  |  63. 

I.  ACTS  OR  OMISSIONS  OONSTITUT- 

IHO  HEGLIOEMOE. 

(A)  Peraoaal  Condaet  In  Oeacral. 

{ I   (Mo.App.)  Negligence   is   distinguishable 

from  actionable  negligence,  in  that  the  former 
may  mean  mere  carelessness  not  involving  lia- 
bility, while  the  latter  means  the  violation  of 
a  dnl7  owed  by  the  party  charged  to  the  party 
injured. — ^Hight  v.  American  Bakery  Co.,  151 
S.  W.  776. 

(B)  Danvcrona       Bnbataaoea,      MaeklnerT-, 
and  Other  iDitramentalltlea. 

123  (Ky.)  The  "turntable  doctrine"  is  based 
upon  the  idea  that  a  dangerous  instrumentality 
has  been  constructed  where  children  liabitually 
^congregated,  or  at  a  place  inviting  to  children, 
to  the  owner's  knowledge,  so  that  he  ought  to 
have  anticipated  that  they  would  be  attracted 
to  it— Meyer  v.  Union  Liight,  Heat  &  Power 
Co.,  151  S.  W.  941. 

(23  (Mo.App.)  To  sustain  a  recovery  for  in- 
juries to  a  child  under  the  turntable  doctrine, 
the  machinery  or  appliance  mnst  have  been 
dangerous  in  itself,  or  liable  to  become  so  when 
put  in  motion,  and  defendant  must  have  been 
negligent  in  leaving  it  unguarded  or  unsecur- 
ed in  a  place  to  which  children  had  access. — 
Hipht  T.  American  Bakery  Co.,  151  S.  W.  776. 

£i>  an  action  for  injuries  to  a  child  by  hav- 
ing his  arm  run  over  by  defendant's  wagon  tm 
he  was  reaching  between  the  wheels  to  seize  a 
toy  thrown  out  by  men  in  the  wagon,  defend- 
ant held  not  guilty  of  actionable  negligence,  and 


was  not,  therefore,  liable  onder  the  turntable 
doctrine.— Id. 

1 23  (Tex.Ciy.App.)  One  who  leaves  nngnard- 
ed  dangerous  machinery  usually  attracttve  to 
children  is  liable  for  injuries  to  a  child  attract- 
ed to  the  machinery,  thougii  he  is  there  with- 
out express  permission.— Little  v.  James  Mc- 
Cord  Co.,  151  S.  W.  835. 

124  (Ky.)  Where  defendant  power  company 
did  not  know  that  there  was  a  rock  pile  against 
a  brick  wall  surrounding  a  churchyard,  in 
which  it  had  dangerous  electrical  apparatus,  so 
that  children  could  climb  over  it,  and  did  not 
know  that  boys  were  in  the  habit  of  playing  in 
&  lot  adjoining  the  churchyard,  held,  that  it  was 
not  liable  for  injuries  to  a  boy  who  climbed 
over  the  churchyard  wall,  and  was  injured  by 
contact  with  its  wires. — Meyer  v.  Union  Light, 
Heat  &  Power  Co.,  151  S.  W.  941. 

1 27  (Tex.CiT.App.)  Manufacturer  of  soap 
held  liable  for  injuries  from  poisonous  substan- 
ces therein,  although  there  was  no  contract  or 
privity  l>etween  it  and  the  person  injured. — 
Armstrong  Packing  Co.  v.  Clem,  151  S.  W.  576. 

Facts  held  to  show  sufficiently  that  a  manu- 
facturer of  soap  failed  to  use  care  in  its  ptepar- 
ation  and  hence  that  it  was  liable  for  mjaries 
from  its  use. — Id. 

(C)  Condition  and  Vae  of  Land,  Bnildlnara, 
and  otker  Btmetmrea. 

(32  (Tex.Civ.App.)  Person  riding  on  anoth- 
er s  log  train  without  invitation,  but  by  con- 
sent, A«Id  to  be  a  licensee  to  whom  the  owner 
owed  the  duty  only  of  ordinary  care,  and  who 
was  not  liable  for  injuries  caused  by  the  con- 
dition of  the  track. — Kirby  lAiml>er  (%.  t.  Gn*- 
ham.  151  S.  W.  847. 

m.   COXTBIBUTOBT      NEOUOEirOE. 
(A)  PeraoBa  Injaved  In  Oeaeral. 

{6S  (Tex.CiT»App.)  A  purchaser  of  soap  la 
not  required  to  test  it  for  poisonous  substances, 
but,  where  he  is  ignoitint  of  defects  therein, 
may  assume  that  it  is  fit  for  use. — Armstrong 
Packing  Co.  v.  Clem,  151  8.  W.  876. 

1 82  (Mo.App.)  Where  a  child  placed  his  arm 
between  the  wheels  of  a  slowly  moving  wagon 
in  order  to  seize  a  toy,  and,  not  having  with- 
drawn it  in  time,  it  was  caught  by  the  wheel 
and  injured,  the  placing  of  his  arm  between  the 
wheels,  ana  not  the  attractiveness  of  the  toy, 
was  the  proximate  cause  of  the  injury.- Hight 
V.  American  Bakery  Co.,  151  S.  W.  776. 

(B)   Children  and  Others  Vnder  DUakUltr. 

{  85  (Mo.App.)  A  child  of  10,  injured  by  get- 
ting bis  arm  under  the  wheel  of  a  wagon  pass- 
ing slowly  along  the  street  as  be  waa  dring  to 
seize  a  toy.  held  guilty  of  contributory  negli- 
gence.—Hight  T.  American  Bakery  Co.,  151  B. 
W.  776. 

XV.  AOTZOMS. 

(A)  Blgrht  of  Aotlon,  Parties,  Preliminary 
Proeeedlngra,  and  Pleading. 

J  117  (Mo.)  Contributory  negligence  is  an 
rniative  defense  which  must  be  pleaded,  un- 
less it  is  shown  by  plaintiff  in  making  out  his 
own  case.— Benjamin  v.  Metropolitan  St.  Ry. 
Co.,  151  S,  W.  91. 

(B)  Brldenee. 

i  122  (Mo.App.)  It  cannot  be  presumed  that 
a  decedent  exercised  due  care  for  his  safety, 
where  the  unexplained  facts  show  that  he  saw, 
or  should  have  seen,  the  danger. — Brady  t.  City 
of  St  Joseph,  161  S.  W.  234. 

(C)  Trial,  Jadmnent.  and  RcTlevr. 

i  136  (Ky.)  In  a  negligence  action,  where 
the  eWdence  is  equally  consistent  with  the  ex- 
istence or  nonexistence  of  negligence,  the  case 
should  not  be  submitted  to  the  jury. — Wood  T. 
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Cumberland  Telephone  &  Telegraph  Co.,  151 

S.  W.  29. 

5136  (Tex.Civ.App.)  Negligence  is  one  of  law 
y  when  from  the  undisputed  facts  no  infer- 
ence except  that  of  negligence  can  reasonably 
be  drawn,  or  when  unprejudiced  minds  cannot 
reasonably  disagree  as  to  the  facts.— Freeman 
V.  Kennerly,  151  S.  W.  580. 

I  136  (Tex.ClT.App.)  Whether  a  chUd  injur- 
ed by  an  explosion  of  an  explosive  left  by  the 
owner  on  the  premises  of  a  third  person  was 
guilty  of  contributory  negligence  held  for  the 
Jury.— Little  v.  James  McCord  Co.,  151  S.  W. 

I  141  (Mo.)  An  instruction  that,  If  plaintiff 
was  guilty  of  negligence  of  any  character  which 
directly  contributed  to  her  Injuries,  she  could 
not  recover,  was  erroneous,  as  not  specifjing 
the  facts  constituting  such  negligence.— Ben- 
jamini  v.  Metropolitan  St  Ry.  Co.,  151  &  W. 

1 141  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  child  received  while  crossing  railroad 
tracks,  an  instruction  held  properly  refused  for 
its  imputation  of  contributory  negligence  of  the 
child's  father  to  her.— Ft  Worth  &  D.  C.  Ry. 
Co.  V.  Wininger,  151  8.  W.  586. 

In  an  action  for  Injuries  to  a  child  while 
crossing  railway  tracks,  an  instruction  held 
properly  refused  for  its  tendency  to  hold  a  child 
of  tender  years  responsible  for  contributory  neg- 
ligence without  inquiry  aa  to  her  discretion  and 
mental  capacity. — Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  Criminal  Law,  U  942,  958;  New  Trial,  | 
103. 

NEW  PROMISE. 

See  Limitation  of  Actions,  |  146. 

NEW  TRIAL 

See  Appeal  and  Error,  H  76,  113,  297-306,  417, 
501,  602,  581,  732,  835,  842,  854,  977,  978; 
Arbitration  and  Award,  I  8;  Criminal  Law, 
if  »42-«70,  1064,  1090,  1007. 

X.  NATURE  AKD  SCOPE  OF  REMEDY. 

{6  (Mo.App.)  Trial  judges  have  a  wide  dis- 
cretion in  granting  new  trials.— Allen  v.  St 
Louis  &  S.  F.  R.  Co.,  151  S.  W.  762. 

H.   OROUIIDS. 
(O)  Raliava  Ana  iBStmetioBa  at  Trial. 

1 40  (Mo.App.)  Though  defendant  did  not  ex- 
cept to  instructions,  the  court  may  of  its  own 
motion  notice  error  therein  and  grant  him  a 
new  trial  on  account  thereof. — Warren  v.  Cow- 
den,  151  S.  W.  601. 

(D)  DlsqaalMleatlan   or   Mlaoondaet   of   or 
ASectlaK  Jarr. 

192  (Tex.Civ.App.)  Averaging  jurors'  esti- 
mates of  damages  held  not  ground  for  a  new 
trial,  where  it  did  not  appear  that  there  waa 
any  prior  agreement  that  the  average  shoald 
constitute  their  verdict,  or  that  it  was  returned 
as  their  verdict — Armstrong  Packing  Co.  v. 
Clem,  151  S.  W.  576. 

(F)  Verdlet  or  Pladlaca  Contrarr  to  Law 
or  Bvldeaec. 

§71  (Tex.Civ.App.)  Where  the  evidence  was 
conflicting,  but  sustained  the  verdict,  a  new 
trial  on  the  ground  that  it  was  against  the  pre- 
ponderance of  the  evidence  was  properly  denied. 
—St.  Louis  4  S.  F.  R.  Co.  v.  Cartwright,  151 
S.  W.  630. 

§72  (Mo.App.)  Where  plaintiff's  case  rested 
almost  ezclaslvely  on  bis  own  testimony,  -  and 


his  credibility  was  attacked,  there  w]u  no  meh 
preponderance  of  evidence  in  his  favor  as  war- 
ranted a  new  trial.— Kiel  v.  Ott,  161  S.  W.  ISi. 

(O)  Sarprlae,   Aoeideat,    laadvertoaee,    or 
Mlatalce. 

I  89  (MoJLpp.)  Where,  in  attachment  Inter- 
pleader's evidence  was  that  it  had  marked  th« 
attached  goods,  it  could  not  claim  a  new  trial 
for  surprise  by  the  attaching  creditor's  evi- 
dence that  the  goods  were  not  marked  when 
attached.— Byrd  v.  Vanderburgh,  151  8.  W.  IS*. 

{  90  (Mo.App.)  Rev.  8t  1909,  |  2022,  aatbor- 
izing  a  new  trial  for  perjury  or  mistake  on  the 
part  of  a  witness  resulting  In  an  improper  find- 
ing, gives  the  trial  judge  a  i4de  discretion  to 
be  reasonably  exercised. — Byrd  v.  Vanderburgh, 
151  S.  W.  184. 

1 97  (Mo.App.)  If  a  i>arty  is  surprised  at  the 
admission  of  evidence,  he  should  ask  a  poat- 
ponement  to  enable  him  to  produce  coanter 
evidence  or  move  for  nonsuit  in  order  to  rely 
thereon  for  a  new  trial. — Byrd  v.  Vanderburgh, 
151  S.  W.  184. 

(R)  Na-wrlT  DIaeovered  Bvldeaee. 

i  103  (Mo.App.)  In  an  action  for  personal 
injury,  newly  discovered  evidence  of  the  sister 
of  the  plaintiff,  that  the  plaintiff  intended  to  be 
injured,  and  afterwards  feigned  injury,  held  to 
justify  the  granting  of  a  motion  for  a.  new 
trial.— Allen  v.  8t  Louis  &  S.  F.  R.  Co.,  151 
S.  W.  762. 

m.  PROOEEDIWCW  TO  PBOCUBS 
REW  TRIAX. 

{  128  (Mo.App.)  A  ground  for  new  trial  that 
the  judgment  and  verdict  are  against  the  law  la 
not  sufficiently  specific — Byrd  v.  Vanderburgh, 
151  S.  W.  184. 

I  162  (Ky.)  The  rule  that,  where  the  jndg- 
ment  is  excessive,  a  new  trial  must  be  awarded, 
does  not  apply  where  the  items  constituting 
the  damages  recovered  are  separable,  so  that 
the  court  may  eliminate  those  not  properly  re- 
coverable.—Chesapeake  &  O.  Ry.  Co.  T.  Mey- 
ers, 151  S.  W.  19. 

f  162  (Mo.App.)  The  trial  court  did  not  err  in 
granting  a  new  trial  for  excessive  damages. 
notwithstanding  plaintiff's  offer  to  remit  the 
excessive  portion,  where  he  did  not  indicate 
how  much  should  be  remitted,  but  threw  the 
burden  of  determining  the  proper  amount  on 
the  court— Blackmer  &  Post  npe  Co.  ▼.  Mo- 
bile &  O.  R.  Co.,  151  S.  W.  164. 

NONRESIDENCL 

See  Process,  |  Sa 

NONSUIT. 

See   Dismissal   and  Nonsuit 

NONUSER. 

See  Easements,  f  30. 

NOTARIES. 

See  Acknowledgment  i  58. 

NOTICE 

See  Animals,  {  51;  Appeal  and  Error.  H  417.' 
1066;  Bills  and  Notes,  H  363,  S»6,  525: 
Carriers,  |{  169,  197 ;  Constitutional  Law.  U 
290,  309,  1081;  Drains,  |  76;  Evidenoe.  i 
65;  Executors  and  Administrators,  ||  337. 
383 ;  Guaranty,  {  7 ;  Insurance.  U  113,  353. 
536;  Landlord  and  Tenant  |i  164.  291: 
Master  and  Servant,  {{  217.  234,  21^  Mines 
and  Minerals,  |  63;  Mortgages,  J  330;  Mu- 
nicipal Corporations,  |  294;  Parent  and 
ChiM,  I  7;  Railroads,  i  312;  Taxation,  U 
363,  611 ;  Vendor  and  Purchaser,  fl  227.  JSS. 
231,  289. 
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{9  (Mo.)  If  the  Uw  Axes  a  definite  date,  a 
notice  cannot  be  retnmed  on  a  different  date.— 
State  ex  reL  Coleman  v.  Blair,  151  S.  W.  148. 

i  1 1  (Mo.)  As  a  rule,  when  the  law  requires 
a  notice  to  be  published  for  a  certain  number 
of  days  before  legal  proceedings  are  had,  it  is 
sufficient  If  the  last  publication  occur  before 
the  date  fixed.— State  ez  reL  Coleman  r.  Blair, 
151  S.  W.  148. 

NUISANCE. 

See  Appeal  and  Error.  ^  221 ;  Disorderly  House, 

I  2 J  Injunction,  |  219 ;  Intoxicating  Liquors, 

II  261,  274;    Municipal  Corporations,  i  606. 

X.  PRIVATE  MUISAHOES. 

(A)  Matvre  of  Injvrr>  «><  U«bllltr  There- 

for. 

13  (Mo.App.)  One  maintaining  a  bam  and 
corral  near  a  street  for  the  sole  purpose  of 
keeping  stallions  to  which  he  bred  marea 
brought  there  maintains  a  nuisance  to  persons 
living  from  200  to  400  feet  from  the  barn.— 
McNnlty  v.  Miller,  151  8.  W.  208. 

(O)  AbstemeBt  and   InJanetloB. 

i  36  (Tex.Civ.App.)  Decree  for  abatement  of  a 
slaughterhouse  as  a  nuisance  allowed  the  plain- 
tiff held  proper  though  there  was  evidence 
that  the  premises  had  been  made  cleanly  be- 
fore trial,  in  view  of  the  verdict  that  It  was  a 
nuisance.— Nations  v.  Harris,  161  S.  W.  334. 

n.  PVBUC  HinSANOES. 

'<A)  Matare  of  Injury,  and  MablUtr  There- 
for. 

160  (Tex.Civ.App.)  Rev.  Civ.  St.  1911,  art. 
4689,  authorizing  the  enjoining  of  bawdyhouses 
at  the  suit  of  the  state  or  any  citizen,  except 
the  statute  shall  not  interfere  with  the  regula- 
tion of  bawdyhouses  in  towns  and  cities,  makes 
bawdyhouses  nuisances,  subject  to  be  abated  by 
injunction  at  the  suit  of  the  state  or  any  cit- 
izen; but  the  limitation  of  the  right  is  valid.— 
Spence  v.  Fenchler,  151  S.  W.  1094. 

1 61  (Mo.App.)  The  keeping  in  a  city  of  stal- 
lions for  breeding  purposes  is  lawful,  and  not 
a  nuisance  per  se,  unless  conducted  In  an  im- 
proper manner.— City  of  Tarkio  ▼.  Miller,  161 
S.  W.  208. 

(B)  Richta  aad  Remedlea  of  Private  Per- 

sona. 

1 75  (Tenn.)  The  chancery  court  has  no  )a- 
risdiction  of  bills  by  private  persons  to  enjoin 
the  keeping  of  disorderly  houses  in  a  red  light 
district,  where  the  evidence  does  not  show  how 
much  any  house  was  responsible  for  the  special 
injury  alleged  by  complainants. — Weidner  y. 
Friedman,  161  S.  W.  66. 

A  bill  to  enjoin  the  maintenance  of  disorderly 
houses  in  a  red  light  district,  which  have  ex- 
isted there  for  more  than  25  years,  should  be 
dismissed  for  laches. — Id. 

NUNC  PRO  TUNC. 

See  Appeal  and  Error,  |  76;   Judgment,  {  326; 
Motions,  I  64. 

OBJECTIONS. 

See  Appeal  and  Error,  ||  186-242;    Dower,  I 
99. 

OBSTRUCTING  JUSTICE. 

1 4  rrez.Cr.App.)  To  constitute  the  offense 
■of  bribing  a  witness  to  avoid  a  process,  there 

must  have  been  a  process  either  issued  or  serv- 
ed.—Harrison  V.  State,  151  S.  W.  552. 

1 9  (Tex.Cr.App.)  A  party  is  not  guilty  of 
bribery  as  principal  for  paying  a  witness  to 
take  another  witness  from  the  county. — Harri- 
son v.  State,  151  S.  W.  662. 


Ill  (Tez.Cr.App.)  Indictment  for  bribini?  a 
witness  to  avoid  process  held  fatally  defective 
where  it  failed  to  state  the  character  of  the 
process.— Harrison  v.  State,  151  S.  W.  652. 

OCCUPATION. 

See  Licenses,  {  7. 

OFFICERS. 

See  Arrest,  I  63;  Contracts,  |  124;  Corpora- 
tions, I  492 ;  False  Imprisonment,  {  15 ;  Re- 
ceivers; Replevin,  }  48;  Sheriffs  and  Con- 
stables ;   States,  {  191 ;  Trial,  |  252. 

OIL 

See  Mines  and  Minerals,  {  68. 

OPEN  AND  CLOS*E. 

See  Trial,  {  25. 

OPENING. 

See  Judgment,  H  138-163. 

OPINION  EVIDENCE. 

See  Criminal  Lew,  U  472,  494;  Evidence,  U 
471-64& 

ORDERS. 

See  Motions,  {  64. 

ORDINANCES. 

See  Municipal  Corporations,  {|  604,  605,  631- 
642. 

OTHER  OFFENSES. 

See  Criminal  Law,  ||  369-372. 

OWNERSHIP. 

See  Larceny,  |  32. 

PARDON. 

19  (Ark.)  A  complete  pardon  granted  one 
convicted  of  crime  canaot  l>e  interposed  to  de- 
feat a  nunc  pro  tunc  order  amending  the  judg- 
ment, so  as  to  impose  on  accused  the  burden  of 
paying  the  costs.- Villinea  ▼.  State,  161  S.  W. 

PARENT  AND  CHILD. 

See  Contracts,  |  103;  Death,  {|  31,  72;  Deeds, 
i'  211 ;  Divorce,  ||  300,  303 ;  Explosives: 
Fraudulent  Conveyances,  {  61;  Liens,  {  7; 
Negligence,  |  141. 

1 3  (Tex.Clv.App.)  While  a  parent  cannot  be 
charged  for  necessaries  furnished  by  a  stranger 
for  his  minor  child,  except  by  his  exprete  or  im- 
plied promise  to  pay,  such  promise  may  be  in- 
ferred from  bis  legal  duty  to  furnish  necessaries. 
— Snell  V.  Ham,  151  S.  W.  1077. 

An  instruction,  in  an  action  against  a  parent 
for  clothing  furnished  a  minor  child,  that  there 
must  have  been  an  express  or  implied  authority 
to_  the  child  to  purchase  or  an  express  or  im- 
plied promise  to  pay,  aad  an  express  promise  to 
pay  for  goods  other  than  necessaries,  held  er- 
roneous, not  stating  whether  the  clothing  was 
a  necessity,  or  defining  express  or  impli^  au- 
thority, and  leading  the  jury  to  believe  that  ex- 
plicit evidence  of  a  promise  was  necessary.— Id. 

If  articles  furnished  to  minor  children  were 
reasonably  necessary  for  their  support  and  com- 
fort the  father's  promise  to  pay  therefor  would 
be  inferred,  in  absence  of  a  showing  that  he  was 
ready  to  himself  supply  the  children  therewith. 
— Id. 

To  charge  a  parent  with  payment  for  articles, 
not  necessaries,  furnished  minor  children,  they 
must  have  beeu  expressly  authorized  by  the  fa- 
ther to  purchase,  or  he  must  have  permitted 
their  purchase  with  knowledge  thereof,  leading 
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the  Beller  to  believe  that  they  were  purchased 
with  his  consent,  or  must  have  expressly  agreed 
to  pay  for  them. — Id. 

If  goods  furnished  a  minor  child  were  neceo- 
lary,  so  that  the  law  would  imply  the  parent's 
promise  to  pay  therefor,  his  knowledge  of 
whether  the  seller  expected  him  to  pay  would 
be  immaterial  on  his  liability.— Id. 

It  was  error  not  to  cbarze.  in  an  action 
at^inst  a  parent  for  clothing  furnished  a  minor 
child,  that  direct  and  positive  evidence  was  not 
necessary  to  prove  deiendant's  promise  to  pay 
for  such  necessaries. — Id. 

1 7  (Ky.)  A  parent,  who  has  not  emancipated 
a  child,  may  recover  for  loss  of  services  and 
medical  care  and  attention  from  injuries  receiv- 
ed in  the  employment  of  the  child  by  one  with 
notice  of  the  minority,  but  i^ot  where  be  had 
emancipated  sttch'  child,  or  where  the  child  was 
employed  without  notice  of  the  minority. — Ches- 
apeake &  O.  By.  Co.  T.  De  Atley,  151  8.  W. 
363. 

In  a  father's  action  for  injuries  to  his  son 
while  in  defendant's  employ,  evidence  held  to 
show  that  the  father  consented  that  his  son 
might  work  for  himself,  and  surrendered  his 
right  to  his  control  and  services. — Id. 

Father  held  not  entitled  to  recover  for  inju- 
ries to  a  minor  sustained  while  in  defendant's 
employ  because  he  had  impliedly,  if  not  express- 
ly, emancipated  his  son. — 'Id. 

Employer  of  minor  held  not  liable  to  hia 
father  for  personal  injuries  where  he  exercises 
reasonable  care  to  ascertain  his  age,  and  where 
his  appearance  indicates  that  be  is  over  21 
years  of  age.— Id. 

Employer  held  not  charged  with  notice  that 
an  employ^  was  a  minor  by  the  fact  that,  on  a 
previous  employment  in  a  different  department, 
its  clerks  had  advised  the  employe  to  misstate 
his  age. — Id. 

PAROL  EVIDENCE. 

See  Evidence,  f|  159,  407--166,  596. 

PARTIES. 

See  Appeal  and  I>rror,  {  187;  Attachment,  { 
308;  Attorney  and  Client,  {  51;  Eminent 
Domain,  {  177;  Highways,  {  28:  Home- 
stead, J  212;  Judgment,  11  239,  686;  Mort- 
gages, §  426 ;  Municipal  Corporations,  {  565 ; 
Vendor  and  Purchaser,  {  279. 

X.  PltAINTIFFB. 
(B)  JolaCer. 

1 19  (Mo.App.)  A  several  action  on  a  con- 
tract by  one  with  two  others  jointly  to  pay 
them  a  certain  sum  for  services  to  be  perform- 
ed by  them  jointly  cannot  be  maintained  by  one 
of  the  obligees  against  the  obligor. — Fmmberg 
V.  Haderleln,  151  S.  W.  160. 

PARTITION. 

See  Appeal  and  Ehror,  f  719. 

n.  ACTIONS  FOR  PABTITIOH. 
(A)  RiKlit  of  Action  and  Defenaea. 

I  12  (Ky.)  Under  Civ.  Code  Prac  |  490,  sub- 
sec.  2,  land  owned  by  infants  jointly,  subject  to 
dower  of  their  mother  iu  a  third  of  it,  may  be 
sold  for  partition  In  an  action  by  their  guard- 
ian; the  mother  consenting  to  take  the  present 
value  of  her  dower.— Hatterich  v.  Bruce,  15l  S. 
W.  SL 

(B)  ProeeeMnva   and  Relief. 

1 77  (Ky.)  Under  Civ.  Code  Prac  |  490,  pro- 
vioing  that  a  vested  estate  jointly  owned  by 
two  or  more  may  be  sold  by  a  court  of  equity, 
though  plaintiff  or  defendant  is  an  Infant,  where 
the  property  cannot  be  divided  without  materi- 
ally impairing  its  value,  a  sale  of  certain  real 
estate  held  proper.— Kiddell  y,  Wilcox,  151  S. 
W.  25. 


{  78  OTe?.Civ.App.)  Under  Bev.  Civ.  St  1911, 
art  6108,  the  commissioners  in  partition  may 
divide  the  land  according  to  value,  althoogh  the 
court  determines  that  each  parbr  is  entiued  to 
one-half.— McShan  v.  Johnson.  151  S.  W.  597. 

1 83  (Mo.)  The  rule  that  partition  cannot 
be  had,  where  one  claims  adversely  to  those 
seeking  partition,  without  first  determining  the 
right  of  possession  in  ejectment  does  not  apply 
where  the  adverse  claimant  voluntarily  comes 
Into  the  partition  suit  and  sets  up  an  equitable 
claim  to  the  land.— Waddle  v.  Frazler,  151  S. 
W.  87. 

i  85  CI^ex.Civ.App.)  A  tenant  in  common  is 
entitled  to  have  improvements  made  by  him 
without  intent  to  embarrass  bis  cotenant  set 
apart  to  him  in  partiUon  if  it  can  be  done 
without  injury  to  the  cotenant  and,  if  it  cannot 
be  done,  he  is  entitled  to  compensation. — Hollo- 
way  v.  HaU,  151  S.  W.  895. 

1 91  Crez.Civ.App.)  In  partition^  a  court  did 
not  err  in  appointing  new  commissioners  and 
surveyor  to  make  partition,  when  those  first 
appointed  foiled  or  refused  t»  act — ^McShan  v. 
Johnson,  151  S.  W.  597. 

Motion  for  appointment  of  surveyor  and  com- 
missioners upon  failure  of  those  previously  ap- 
pointed to  act  held  sufficient  although  defendant 
did  not  state  that  a  writ  of  partition,  accom- 
panied by  a  certified  copy  of  the  decree,  was 
ever  issued  to  the  sheriff. — Id. 

i  93  (Ky.)  Where  the  court  ordered  a  sale  of 
land  owned  by  an  adult  and  an  infant  and  the 
infant  was  before  payment  protected  by  the 
lien  retained  by  the  judgment,  any  irregularity 
in  the  time  of  the  execution  of  the  bond  to  the 


infant  required  bv  Civ.  Code  Prac.  I  493,  did 
not  affect  the  validity  of  the  sale.— Biddell  v. 
Wilcox,  151  S.  W.  25. 

1114  (Ark.)  Kirby's  Dig.  |  5793,  relaUng  to 
sale  of  the  land,  and  providing  for  deducting  the 
costs,  furnishes  no  basis  for  the  allowance  of 
solicitor's  fees  to  plaintiff  where  no  sale  was 
made.— Gardner  v.  McAuley,  151  8.  W.  997. 

Where  defendants  appear  by  attorney  or  the 

groceedlng  is  adversary  in  its  nature,  plaintiffs 
I  partition,  though  successful,  are  not  entitled 
to  nave  their  solicitor's  fees  taxed  as  part  o£ 
the  costs.- Id. 

PARTNERSHIP. 

See  Forcible  Entry  and  Detainer,  |  6;  Judg- 
ment {  419;  Set-Off  and  Counterclaim.  { 
13;   Trial.  K  2H  266. 

Z.  THE  KEZJtTXOir. 

(A)  Creation  and  R««nlaltea. 

{  5  (Mo.App.)  Where  defendant,  who  had  em- 
ployed his  brother  as  agent  to  procuK  a  pur- 
chaser of  his  farm,  employed  jplaintiff  to  adver- 
tise the  property  for  a  commission,  without  re- 
voking the  agency  of  the  brothisr  to  whom 
plaintiff  should  turn  over  answers,  the  brother 
and  plaintiff  were  not  partners,  and  plaintiff 
could  sne  alone  for  the  services  rendered.— 
Dodge  v.  Cbilders,  151  8.  W.  749. 

(O  BTldence. 

1 53  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  a  partnership  contract  was  for  buying 
and  selUng  but  two  cars  of  cotton  seed  daring 
a  season.- Henderson  v.  E.  W.  Emerson  Co.. 
151  S.  W.  251. 

n.  THE  FIBM.  ITS  NAME,  POWEBS» 
AKD  PBOPEXtTT. 

167  (Tex.(Sv.App.)  Property  purchased  with 
money  withdrawn  by  a  partner  from  the  busi- 
ness is  firm  property,  where  it  is  withdrawn  in 
bad  faith,  without  the  knowledge  and  consent  of 
the  other  partner,  but  not  where  the  other  part- 
ner knows  of  and  consents  to  such  transaction. 
-Uengy  v.  Hengy,  161  S.  W.  1127. 
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1 68  (Tex.Cir.App.)  Where  a  partner  incurs 
a  debt  to  secure  money  to  buy  land,  and  subse- 
quently i>ays  such  debt  out  of  partnership  funds, 
the  partnership  does  not  thereby  acquire  any 
claim  on  the  land. — Hengy  v.  Hengy,  151  S.  W. 
1127. 

rV.  BIGHTS  Aim   LIABILITIES   AS 
TO  THIBD  PEBSONS. 

<D)  Actions  by  or  Avalnat  Firma  or  Part- 
nera. 

{218  (McApp.)  The  fact  of  partnership  is 
for  the  jury,  where  there  are  facta  authorizing 
a  yerdict  to  that  effect;  but  the  court  must 
determine  whether  there  is  such  evidence. — 
Thornton  v.  Mersereau,  151  S.  W.  212. 

.1219  (Tex.Civ.App.)  Where  the  petition  in 
an  action  against  a  firm  was  sufficient  to  sup- 
port a  judgment  against  each  partner  personal- 
ly, as  well  as  against  the  firm,  a  partner 
against  whom  a  personal  judgment  was  rendered 
conld  not  complain  because  no  such  judgment 
was  rendered  against  the  copartners.— First 
Bank  of  Springtown  t.  Hill,  151  8.  W.  652. 

VH.  DIBBOLimOir.   SETTLEBCENT, 
AXD  AOOOuMTIXO. 

<D)  Aotlona  tor  DIasolvtIoB  tmi  Aeoovmt- 

{329  Orex.CiT.App.)  In  action  for  partner^ 
shi^  settlement,  submission  of  question  whether 
plaintiff  paid  one-half  the  purchase  money  for 
certain  land  individually  held  proper  under  the 
pleadings  and  evidence. — Hengy  v.  Hengy,  151 
8.  W.  1127. 

(336  (Tei.Civ.App.)  On  a  partnership  ac- 
counting, where  partner  claimed  land  as  his  in- 
dividual property,  and  claimed  that  he  paid  for 
it  out  of  a  bank  deposit,  exclusion  of  bank  ac- 
count offered  to  show  that  he  had  no  such  de- 
Joait  held  error.— Hengy  v.  Hengy,  151  8.  W. 
127. 

Letter  from  one  partner  to  another  stating 
properties  owned  by  the  writer  in  another  state 
neld  irrelevant  on  a  partnership  accounting. 
-Id. 

On  partnership  accounting  between  father 
and  son,  admission  of  letter  of  father  showing 
property  owned  by  him  in  another  state  held 
calculated  to  prejudice  the  jury.— Id. 

{342  (Tex.Civ.App.)  On  a  partnership  ac- 
counting where  there  was  a  dispute  as  to  the 
date  when  the  partnership  commenced,  an  au- 
ditor, having  no  power  to  pass  upon  this  ques- 
tion, propeny  reported  the  amount  due  each 
of  the  partners  on  each  of  the  different  theo- 
ries concerning  such  date.— Hengy  v.  Hengy, 
161  S.  W.  1127. 

PASSENGERS. 

See  Carriers,  {{  247-102. 

PASSWAYS. 

See  E^asements. 

PATENTS. 

See   Municipal   Corporations,   {   330;    Names; 
Public  Lands,  {  127. 

PAYMENT. 

See  Bills  and  Notes,  {  139 ;   Usury,  {  57. 

n.   APPLICATION. 

{39  (Ky.)  A  holder  of  several  notes,  in  the 
absence  of  a  direction  to  apply  on  either  note, 
may  credit  a  payment  on  any  or  all  of  the  notes 
not  barred  by  limitations. — Samuel  v.  Samuel's 
Adm'r,  151  S.  W.  676. 

{39  (Tex.  Civ.  App.)  Where  a  debtor  making 
A  payment  gives  no  directions  as  to  the  appli- 
cation  thereof,  the  creditor  may   generally  do 


so  within  a  reasonable  time. — Compton  v.  Ah- 
rena  &  Ott  Mfg.  Co.,  161  8.  W.  884. 

TV.  PLEASING,  EVIDENOE,  TBIAL, 
AND   BEVIEW. 

i  75  (Tex.Civ.App.)  The  application  by  a 
creditor  of  a  payment,  where  the  debtor  gives 
no  directions  as  to  application,  may  be  estab- 
lished by  circumstances. — Compton  v.  Ahrens  & 
Ott  Mfg.  Co.,  151  S.  W.  884. 

Where  a  guaranty  covered  only  part  of  an 
account,  and  the  debtor  made  a  part  payment 
without  directing  its  application,  and  the  cred- 
itor demanded  of  the  guarantor  payment  of  the 
balance,  and  the  guarantor  made  no  objection, 
there  was  an  application  of  the  partial  payment 
on  the  excess  of  the  account  over  the  guaranty, 
so  that  the  guarantor  was  liable  for  the  bal- 
ance due. — Id. 

PERJURY. 

See  Criminal  Law,  {  1166)^. 

PERPETUITIES. 

{ 4  (Tex.Ciy.App.)  Act  Jan.  26,  1905  (Acts 
29th  Leg.  c.  7),  whidi  vested  a  private  corpora- 
tion with  the  exclusive  possession  and  control 
of  the  so-called  "Alamo  property,"  charged  with 
its  repair  and  maintenance,  and  subject  to  fu- 
ture legislation,  did  not  violate  Const,  art.  1, 
§  26,  forbidding  perpetuities.- (Jonley  v.  Daugh- 
ters of  the  Republic  of  Texas,  151  8.  W.  877. 

PERSONAL  INJURIES. 

See  Carriers,  {{  280-345;  Damages,  ({  182, 
158.  216;  Eividence.  «  99.  127;  Landlord 
and  Tenant  H  164-1%;  Master  and  Serv- 
ant, {{  88-296;   Railroads,  {{  233-^400. 

PETITION. 

See  Private  Roads,  {  2. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Eirror,  {  232 ;  Criminal  Law, 
||  474,  480;    Evidence,  (  MS;    Homicide,  { 

PLATS. 

See  Boundaries,  ({  8,  10,  33. 

PLEADING. 

Sec  Appeal  and  Error,  U  78,  195,  232,  242, 
4f)0,  .500,  .501,  ."lis,  ,')40,  5S4,  .507,  6:^9,  671, 
719,  750,  889,  909,  916,  917,  919,  934,  1039- 
1042,  106fi,  11.3,');  BanlinipRy,  §  302;  Car- 
riers, §§  314,  315 ;  Chattel  Mortgages,  §  177 ; 
Corporations,  8  513;  Courts.  §  122;  Dam- 
ages,  S§  157-lo9;  Death,  §  52;  Estoppel,  § 
58;  Evidence.  §  271;  Injunction,  §  118;  In- 
surance, §S  629,  815;  Judgment,  §§  106,  107, 
248-253,  948;  Justices  of  the  Peace,  §  135: 
Landlord  and  Tenant,  §  274 ;  Limitation  of 
Actions,  §  127;  Master  and  Servant,  §  78; 
Xlunicipal  Corporations,  §  567;  Negligence, 
S  117;  Quo  Warranto,  §  48;  Sales,  §§  355, 
411 ;  Schools  and  .School  Districts,  |  111 ; 
Sheriffs  and  Constables,  §  137;  Statutes,  { 
281;  Trespass  to  Try  Title.  §  32;  Trial,  » 
251;  Trover  and  Conversion,  §  34;  Venue,  S 
5;  Weights  and  Measures,  §  8 ;  Work  and 
Labor,  {  22. 

L  FOBM  AND  ALLEGATIONS  IN 
OENEBAL. 

{2  (Ky.)  While  the  Code  abolishes  forms  of 
pleading,  it  does  not  change  the  substance  of 
various  pleas. — Shirley  v.  Benick,  151  S.  W. 
357. 

§  8  (Mo.)  The  facts  constituting  contributory 
negligence  must  be  pleaded,  and  it  is  insufficient 
to  merely  allege  that  plaintiff  received  his  in- 
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jurieB  at  the  time  mentioned  in  the  petition 
as  tlie  result  of  bis  own  fault  and  negligence.— 
Benjamin  v.  Metropolitan  St  Ry.  Co.,  151  S. 
W.  91. 

S  8  (Mo.App.)  In  an  action  to  enjoin  munic- 
ipal officers  from  entering  into  a  contract  for 
paving  with  patented  material,  the  facts  con- 
stituting illegality  must  be  pleaded,  and  an  al- 
legation that  the  patent  was  a  subterfuge  to 
prevent  competitive  bidding  is  not  an  allega- 
tion of  fact.— Custer  v.  City  of  Springfield,  151 
S.  W.  759. 

1 8  (Mo.App.)  In  an  action  against  a  land- 
lord for  injuries  to  the  tenant's  child  from  the 
falling  of  a  mantel  in  the  premises,  an  aver- 
ment that  it  was  the  landlord's  duty  to  have 
the  premises  in  a  safe  condition  for  the  use 
of  plaintiff  was  a  mere  conclusion,  and  was  not 
equivalent  to  an  allegation  of  an  express  cove- 
nant to  repair. — Kprach  v.  Loeffel,  151  S.  W. 
790. 

{ 8  (Tex.Civ.App.)  Averments  that  a  judg- 
ment of  a  justice  of  the  peace  was  void,  and 
that  the  justice  had  no  jurisdiction  over  the 
subject-matter  or  the  person  of  plaintiff  suing 
to  restrain  enforcement  of  the  judgment,  are 
mere  legal  conclusions.— Pye  v.  Wyatt,  161  S. 
W.  1086. 

S  8  (Tex.Oiv.App.)  Where,  in  a  purchaser's 
action  for  breach  of  contract,  an  answer  alleging 
that  vendor  bad  been  induced  to  sign  the  con- 
tract by  plaintiffs  fraudulent  representations 
that  it  bound  plaintiff  to  purchase,  "assuming" 
a  certain  debt,  when  in  fact  it  merely  bound 
him  to  purchase  "subject  to"  such  debt,  was 
not  demurrable  for  failure  to  allege  special 
damage  from  the  fraud;  such  allegation,  if 
made,  being  a  conclusion.— Parker  v.  Naylor,  161 
S.  W.  1006. 

{ 34  (Ky.)  A  pleading  is  construed  most 
strongly  against  the  pleader.— Samuels  v.  Louis- 
ville Ky.  Co.,  151  S.  W.  37. 

{34  (Mo.App.)  A  pleading  must  be  read  as  a 
whole.— Goode  v.  Central  Coal  &  Coke  Co.,  l61 
S.  W.  508. 

When  first  attacked  after  judgment,  a  plead- 
ing should  be  construed  favorably  to  the  plead- 
er, and  all  doubts  resoTved  in  his  favor. — Id. 

{  34  (Tex.Civ.App.)  On  general  demurrer,  ev- 
ery reasonable  intendment  must  be  indulged  in 
favor  of  the  pleading  assailed.— National  Lum- 
ber &  CreoBoting  Co.  v.  Maris,  161  S.  W.  325. 

m.   PX.Z!A  OB  ANSWER.  0RO88-COM. 
PIiAIMT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(D)  Hatter  Im   Avoidance. 

J  133  (Ky.)  Even  under  the  Code,  a  plea  of 
son  assault  demesne  must  give  color. — Sliiriey  v. 
Renick,  151  S.  W.  357. 

An  answer  which  in  the  first  paragraph  tra- 
verses the  allegation  of  malice  in  the  commis- 
sion of  an  assault,  and  the  second  paragraph 
alleges  that  defendant  attempted  to  assist  a 
constable  in  making  an  arrest,  whereupon  plain- 
tiff attempted  to  restrain  defendant,  who  to 
protect  himself  struck  plaintin,  amounta  to  a 
plea  in  confession  and  avoidance. — Id. 

IV.  HEFI.IOATION  OR  REPLY  AND 
SUBSEQinSNT  PLEADINGS. 

i  162  (Tex.Civ.App.)  The  only  purpose  of  a 
supplemental  petition  is  to  allege  new  facts  in 
repnr  to  those  alleged  by  the  defendant  in  his 
pleading.— May  v.  Anthony,  151  S.  W.  602. 

The  purpose  of  an'  amendment  to  a  petition 
Is  to  add  or  withdraw  something  to  or  from 
what  has  been  properly  pleaded ;  and,  where 
plaintiff  intended  to  correct  the  date  of  an  al- 
leged conversion,  it  should  have  been  done  by 
amendment  and  not  by  supplemental  peti- 
tion.— Id. 

I  174  (Tex.Civ.App.)  A  supplemental  petition 
in  an  action  on  a  note  for  drilling  a  well,  deny- 
ing that  plaintiff  had  guaranteed  that  the  water 


should  be  of  a  certain  quality,  was  responsive 
to  the  answer  which  alleged  that  the  note  wa» 
given  on  plaintiff's  representation  that  water 
struck  was  suitable  for  rice  irrigation. — ^Miller 
V.  Layne  &  Bowler  Co.,  151  S.  W.  341. 

I  183  (Tex.Civ.App.)  Supplementary  answers 
are  to  meet  matters  appearing  for  the  first  time- 
in  a  supplemental  pleading  of  the  opposite  par- 
ty, and  facts  pleaded  in  defense  for  the  first 
time  should  not  be  incorporated  in  a  supplemen- 
tal answer.— Philadelphia  Underwriters  Agency 
of  Fire  Ass'n  of  Philadelphia  v.  Brown,  151  S. 
W.  899. 

I  185  (Mo.App.)  As  the  Code  specifically  pro- 
vides that  the  reply  shall  be  the  last  pleading  in 
a  cause,  a  rebqtter  to  the  reply,  though  filed, 
will  not  be  considered. — Murphy  v.  Lorwood. 
Cooperage  C3o.,  161  S.  W.  191. 

V.  DEBTDBBER  OB  EXCEPTION. 

S205  (Tex.Civ.App.)  Exceptions  to  allega- 
tions in  defendants^  answer  l>ecau8e  they  were 
insufficient,  indefinite,  and  uncertain,  failed  to 
show  material  facts,  and  in  effect  attempted  to 
vary  the  written  contract  by  parol,  held  mere- 
ly a  general  demurrer  to  each  of  the  allega- 
tions attacked.— Parker  v.  Naylor,  151  S.  W. 
1096. 

1214  (Tex.Civ.App.)  A  demurrer  admits  the 
facts  well  pleaded.— Lan« 
671. 


Dxa  V.  Roe,  151   S.  W. 


$214  (Tex.Civ.App.)  A  petition  tested  by  a 
general  demurrer  must  be  taken  as  true. — 
Chance  v.  Pace,  151  S.  W.  843. 

{218  (Ark.)  On  demurrer  it  is  a  question  of 
law  whether  the  facts  alleged  are  sufficient  to 
show  that  a  provision  of  a  bill  of  lading  is  un- 
reasonable, and  not  an  issue  for  the  jury  under 
act  approved  April  30,  1907  (Laws  1007,  p. 
558,  J  3).— Cum\)ie  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co..  161  S.  W.  237. 

VI.  AMENDED  AND  SUPPLEMENTAI. 
PLEADINGS  AND  REPLEADER. 

{236  (Mo.)  Under  Rev.  St.  1909,  {  1848,  it 
would  be  gross  error  not  to  allow  an  amend- 
ment in  the  land  description  in  a  petition, 
where,  after  action  commenced,  the  court  or- 
ders a  survey  of  the  iand,  and  it  differs  from 
the  prior  survey.— Wright  v.  Groom,  161  S.  W. 
466. 

{  245  (Ark.)  The  court  did  not  abuse  its  dis- 
cretion in  refusing  to  allow  amendments  to  the 
complaint  several  days  after  the  action  was  dis- 
missed.— Cumbie  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  151  S.  W.  237. 

{  246  (Ark.)  The  court  did  not  err  in  refus- 
ing to  allow  an  amendment  which,  in  the  court's 
view  of  the  complaint  would  have  rendered  tlie 
same  inconsistent  and  contradictory.— Cumbie  t^ 
St.   Louis.  I.  M.  &  S.  Ry.  Co.,  151  S.  W.  237. 

{  252  (Mo.App.)  Where,  after  a  demurrer  sus- 
tained, plaintiff  files  a  new  petition,  the  origi- 
nal petition  is  abandoned,  and  goes  out  of  tite 
record.— Korach  v.  LoefiEel,  161  S.  W.  790. 

XL  MOTIONS. 

{360  (Tex.Civ.App.)  In  passing  upon  a  de- 
fense upon  a  motion  to  strike,  the  court  is  re- 
quired to  look  alone  to  the  facts  alleged,  and  to 
take  them  as  true. — Philadelphia  Underwriters' 
Agency  of  Fire  Ass'n  of  Philadelphia  v.  Browir. 
151  S.  W.  899. 

S  367  (Mo.)  The  motion  will  be  denied,  when 
the  facts  are  beyond  the  knowledge  of  plaintiff, 
or  are  particularly  within  that  of  defendant. — 
Benjamin  v.  Metropolitan  St  R.  Co.,  161  S. 
W.  91. 

Xn.   ISSUES,  PROOF.  AND  VARIANCE. 

{  395  (Mo.App.)  A  plaintiff  cannot  plead  one 
cause  of  action  and  recover  on  another. — Mad- 
den V.  Missouri  Pac  Ry.  Co.,  151  S.  W.  4^. 
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Xm.  DETEOTa   AHD    OBJE0TION8, 
WAIVER,  AND  AIDEB  BT  VER- 
DICT OR  J1TDGMEKT. 

§  403  (Mo.App.)  Defective  allegations  of  a  pe- 
tition are  cured  by  answer.— Angel  v.  City  of 
Portageville,  151  S.  W.  192. 

i  406  (Ky.)  Defect  in  a  petition,  in  an  ac- 
tion for  damages  for  wrongfully  mining  coal 
from  plaintiff's  land,  in  only  describing  plain- 
tiffs land  as  adjoining  the  property  where  de- 
fendant was  operating  its  plant,  was  cured  by 
evidence  definitely  locating  the  land  in  absence 
of  demurrer  or  motion  to  malie  more  specific. — 
Burke  Hollow  Coal  Co.  v.  Lawson,  161  S.  W. 
657. 

§409  (Tex.Civ.App.)  A  verified  pleading  con- 
taining allegations  intended  as  denials  and  a 
prayer  for  dissolution  of  the  injunction  and 
general  relief,  in  the  absence  of  objection  as 
to  form,  will  be  held  sufficient  as  an  answer, 
although  styled  a  "motion  to  dissolve  injunc- 
tion."—Hicks  V.  Murphy,  151  S.  W.  846. 

{412  (Ky.)  Error  as  to  a  departure  in  the 
reply  is  waived,  where  defendant  did  not  de- 
mur or  move  to  strike,  but  traversed  the  new 
matter.— Killebrew  v.  Murray,  151  S.  W.  662. 

MI8  (Mo.)  A  defendant  who  answers  over 
after  the  overruling  of  a  demurrer,  or  a  motion 
in  the  nature  of  a  demurrer,  waives  the  ruling. 
— Parkyne  v.  Churchill,  151  8.  W.  446. 

1 418  (Mo.App.)  Where  defendant  answered 
over,  after  demurrer  overruled,  the  only  question 
for  review,  under  Rev.  St  1909,  |  1804,  is  the 
jurisdiction  over  the  subject-matter,  and  wheth- 
er the  petition  states  a  cause  of  action. — Angel 
v.  City  of  Portageville,  151  S.  W.  192. 

1418  (Mo.App.)  Where  defendant  pleaded  over 
after  overruling  of  demurrer,  that  the  petition 
did  not  state  a  cause  of  an  action  was  not 
ground  for  setting  aside  a  verdict  for  plaintiff, 
or  arresting  judgment,  if  it  was  sustained  by 
the  evidence.— Hight  v.  American  Bakery  Co., 
151  S.  W.  776. 

{433  (Mo.)  Under  Rev.  St.  1909,  i  2119,  re- 
lating to  the  sufficiency  of  a  petition  after  ver- 
dict, a  petition  in  an  action  for  negligence 
held  sufficient  after  verdict  in  the  absence  of 
any  demurrer. — Winn  v.  Kansas  City  Belt  Ry. 
Co.,  151  S.  W.  9a 

1 433  (Mo.App.)  A  Mtition,  in  an  action  for 
injuries  occurring  in  Kansas  to  an  employ^  in 
railroad  shops,  heli  to  state  a  cause  of  action 
under  Kev.  St.  1909,  S  5434,  and  Gen.  St.  Kan. 
1909,  i  6999,  as  against  an  objection  raised  for 
the  first  time  after  verdict.- Madden  v.  Mis- 
souri Pac.  Ry.  Co.,  151  S.  W.  489. 

1433  (Mo.App.)  Where  the  petition  in  an  ac- 
tion depending  on  a  rule  of  the  common  law 
of  a  sister  state  which  could  not  be  presumed 
to  have  adopted  the  common  law  failed  to  al- 
lege such  adoption,  and  defendant  answered 
over,  it  will  be  presumed  after  verdict  that  such 
rule  did  exist. — Sbelton  v.  Metropolitan  St  Ry. 
Co.,  151  S.  W.  493. 

{  433  (Mo.App.)  Allegations  of  the  complaint, 
in  an  action  for  a  miner's  death,  as  to  the  place 
he  was  when  killed  held  sufficient,  in  absence 
of  demurrer  or  motion,  to  sustain  a  judgment 
for  plaintiff,  based  upon  proof  that  the  rock 
fall  was  not  over  the  place  where  decedent 
was  working.— Goode  v.  Central  Coal  &  Coke 
Co..  151  S.  W.  50& 

PLEDGES. 

See  Garnishment,  i  27. 

i  30  (Ky.)  Where  a  defendant  bank  assigned 
a  note  secured  by  a  mortgage  to  plaintiff  as  se- 
curi^  for  a  loan,  agreeing  to  take  up  the  note 
as  soon  aa  it  could,  such  agreement  constituted 
a  waiver  of  diligence  in  enforcing  a  judgment 
on  the  security. — Deposit  &  Savings  Bank  v. 
Wright,  151  8.  W.  OTB. 


POISONS. 

See  Negligence,  ii  27,  66. 

POLICE  POWER. 

See  Mnnidpal  Corporations,  ti  604-642. 

POSSESSION. 

See  Adverse  Possession;  Bailment,  {  16;  Chat- 
tel Mortgages,  |  284 ;   Injunction,  {  35, 

PREFERENCES. 

See  Fraudulent  Conveyances,  {  IIS. 

PREJUDICE 

See  Judges.  (  49. 

PREMIUMS. 

See  Insurance,  H  63,  198,  349-362. 

PRESCRIPTION. 

See  Adverse  Possession;  Easements,  {|  6-9; 
Highways,  {  7;   Limitation  of  Actions. 

PRESENTATION. 

See  Executors  and  Administrators,  {|  225-232. 

PRESUMPTIONS. 

See  Appeal  and  £}rror,  iS  907-934;  Criminal 
Law,  i  1144 ;    Evidence,  |i  60-84. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Evidence, 
n  241-253;  Husband  and  Wife,  i  23;  In- 
surance. IS  113,  362,  384,  536;  Process,  $ 
68;  Telegraphs  and  Telephones,  |  37;  Usu- 
ry, §  57;  Vendor  and  Purchaser,  |  3;  Wit- 
nesses, f  379. 

I.  THE  REUkTIOM. 
(A)  Creation   and   Bzlatcaee. 

I  17  (Tex.CKv.App.)  An  agent  may  employ  a 
subagent  to  perform  a  service  involving  no  dis- 
cretion or  judgment— Bound  v.  Simkins,  151  S. 
W.  572. 

(B)  TerntlBatlon. 

{  33  (Ark.)  Contract  by  manufacturer  of  lum- 
ber making  another  party  its  exclusive  sales 
agent  held  not  terminable  until  all  the  timber 
owned  by  it  should  have  been  cut  into  lumber. — 
Alf  Bennett  Lumber  Co.  v.  Walnut  Lake  Cy- 
press Co.,  151  S.  W.  275. 

Principal  who  borrowed  money  from  agent 
and  who,  after  requesting  the  cancellation  of 
the  agency,  procured  a  further  loan  held  to  have 
waiv^  previous  breaches  in  the  contract  of 
agency.-— Id. 

I  4 1  (Ark.)  Evidence,  in  an  action  for  breach 
of  contract  of  agency,  held  insufficient  to  show 
that  agent's  representations  as  to  its  ability  to 
sell  lumber  for  manufacturer  were  false. — Alf 
Bennett  Lumber  Co.  v.  Walnut  Lake  Cypress 
Co.,  151  S.  W.  275. 

n.  MimJAI.  RIGHTS.  DUTIEB,  AND 
UABIUTIES. 

(B>  CompensatloB   and  Ucb   of  Aveat. 

{ 84  (Tex.Civ.App.)  Under  an  employment  of 
plaintiff  to  sell  nursery  stock,  he  to  receive  a 
commission  on  sales  and  be  charged  with  all 
goods  shipped,  defendants  are  not  chargeabl/e 
with  sales  uncollected,  whether  represented  by 
notes  or  otherwise.— F.  T.  Ramsey  &  Son  ▼. 
Cook,  151  S.  W.  346. 
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in.   BIGHTS  AND  XJABII.ITIES  AS  TO 
THIBD  PERSONS. 
(A)    PoTvers  of  Aseat. 

ill3  (Mo.App.)  Accused's  father,  who  man- 
aged and  conducted  her  defense,  as  agent,  had 
no  authority  to  bind  her  by  an  agreement  to 
dismiss  an  appeal  from  a  judgment  of  conviction 
and  pay  the  costs  H  the  amount  of  the  fine  was 
remitted.— Grant  City  y.  Simmons,  151  S.  W. 
187. 

§  123  (Ark.)  Evidence,  in  an  action  to  charge 
one  with  the  price  of  goods  bought  by  another, 
held  insufficient  to  show  apparent  or  ostensible 
authority  to  buy  them  on  its  account. — Wales- 
Riggs  Plantations  v.  Dye,  151  S.  W.  998. 

Authority  of  an  agent  cannot  be  proved  by 
the  mere  fact  that  the  person  claiming  the 
power  has  exercised  it;  but  the  person  to  be 
charged  as  principal  must  be  shown  to  have  as- 
sented to  the  act. — Id. 

(B)  Vndlseloaed  Aaremfsr. 

{  146  (Ark.)  A  person  who  took  possession  of 
leased  premises  was  not  excused  of  liability  for 
the  rent  by  informing  the  landlord  that  he  was 
merely  acting  as  attorney  for  the  tenant's  credi- 
tors, where  be  did  not  disclose  the  names  of  the 
creditors.— Cooley  v.  Ksir,  151  S.  W.  254. 

I  146  (Mo.App.)  An  agent,  who  conceals  the 
fact  of  his  agency  and  contracts  as  the  osten- 
sible principal,  is  liable  on  the  contract,  as 
though  he  were  the  real  principaL^Lewis  t. 
Fisher,  151  S.  W.  172. 

PRINCIPAL  AND  SURETY. 

See  Corporations,  |  484:  Guaranty;  Justices 
of  the  Peace,  |  191;  limitation  of  Actions, 
li  28,  83 ;  Subrogation,  {  31. 

X.  CREATION  AND  EXISTENCE  OF 

REILATION. 

(A)  BetvrecB  Indlvldvals. 

{  14  (Mo.App.)  One  requesting  a  merchant  to 
let  a  third  person  have  goods  and  promising  to 
pay  for  them  is,  when  the  goods  are  sold  and 
charged  to  him,  a  surety. — P.  H.  Bea  Implement 
Co.  v.  Smith,  151  S.  W.  203. 

m.  DISCHARGE  OF  SURETY. 

i  1 12  (Mo.App.)  Where  a  building  contract 
containing  a  stipulation  that  the  owner  retain 
part  of  Uie  contract  price  as  security  against 
possible  liens  was  by  its  terms  made  part  of 
the  bond,  and  also  required  payment  of  the  final 
installment  10  days  after  completion,  such  pay- 
ment was  in  effect  with  the  surety's  consent, 
and  hence  did  not  discharge  him. — Roennigke  r. 
Essig,  151  S.  W.  7(t5. 

V.  RIGHTS  AND   REBCEDIES   OF 

STTRETT. 

(B)  Aa  to  PrlBolpal. 

I  182  (Ky.)  Where  a  snrety  for  two  persons 
as  assignees  satisfies  a  Judgment  against  them, 
growing  out  of  their  failure  to  faithfully  dis- 
cbarge their  duties,  he  may  proceed  against 
them  individually. — Fidelity  &  Deposit  Co.  of 
Maryland  v.  Sousley,  151  S.  W.  353. 

PRIORITIES. 

See  Appeal  and  EJrror,  i  907;  Assignments, 
i  85. 

PRIVATE  ROADS. 

See  Mandamus,  S  31. 

{2  (Mo.)  Under  Rev.  St.  1909,  {  10,447,  the 
petition  for  a  private  road  need  not  state  that 
the  petitioner  is  an  inhabitant  of  the  state. 
— State  ex  rel.  McDermott  Realty  Co.  v.  Mc- 
Blhinney,  151  S.  W.  457. 

In  view  of  Rev.  St.  1009.  {  4091.  and  as  an 
appeal  in  a  proceeding  for  the  establishment  of 


UriTate  road  is  not  governed  by  section  10,- 
,  but  by  section  8956,  the  record  of  a  pro- 
ceeding to  establish  a  private  road  begnn  in  a 
counbr  court,  need  not,  to  confer  jurisdiction  on 
the  circuit  court  to  hear  the  appeal,  show  that  - 
the  petitioner  was  a  citizen  of  the  state.— Id. 

PRIVILEGED  COMMUNICATIONS. 

See  Ubel  and   Slander,  |  38;    Witnesses,   |f 
190,193.  ^^ 

PROBABLE  CAUSE. 

See  Mialicious  Prosecution,  H  16,  18. 

PROBATE  COURTS. 

See  Courts.   (  198;    Evidence,   {  82;    Insan* 
Persons,  {  23;    Prohibition,  {  11. 

PROCESS. 

See  Corporations,  I  507;    Obstructing  Justice^ 
Sf  4-11;   Venue,  I  32. 

n.  SERVICE. 
(A)  Personal    Servlee   In   Qeneral. 

1 98  (Ky.)  A  nonresident  owner,  who  em- 
ploys a  resident  agent  to  rent  land  and  collect 
the  rents,  is  engaged  in  business  in  the  state 
within  Civ.  Code  Frac.  {  51,  subsec.  0,  so  that. 
In  an  action  for  damages  to  a  tenant,  process 
may  be  served  on  the  agent — Andonique  t. 
Carmen,  151  S.  W.  921. 

(B)  Sabatltnted  Scrrlee. 

I  70  (Mo.)  Statutes  giving  jurisdiction  by  eon- 
structive  service  must  be  strictly  construed.— 
State  ex  rel.  Coleman  v.  BUir,  151  S.  W.  14& 

PROFITS. 

See  Damages,  i  40. 

PROHIBITION. 

I.  NATURE  AND   GROUNDS. 

1 10  (Mo.)  The  Supreme  Court  may  prevent 
by  prohibition  inferior  courts  from  exceeding 
their  jurisdiction. — State  ex  reU  Deems  v.  Holt- 
camp,  151  S.  W.  153. 

I  10  (Mo.)  Prohibition  will  lie  to  prevent  the 
exercise  of  judicial  power  by  a  court  having  no 
jurisdiction  to  exercise  any  authority,  or  where 
the  court  is  exceeding  its  jurisdiction  in  a  case 
rightfully  before  it.— State  ex  reL  Tnller  v.  See- 
hom,  161  S.  W.  724. 

In  supplemental  proceedings  to  assess  benefits 
from  public  improvements,  the  judge  of  the  cir- 
cuit court  will  be  restrained  by  prohibition  from 
assuming  jurisdiction  over  assessments  on  prop- 
erty properly  included  in  the  verdict  in  the  orig- 
inal proceeding. — Id. 

{  1 1  (Mo.)  Where  a  probate  coart  possesses 
the  power  to  determine  the  propriety  of  a  sale 
of  incumbered  realty  in  administration,  it  should 
not  be  prohibited  from  exercising  its  statutory 
jurisdiction,  since  its  error  can  be  corrected  on 
appeal. — State  ex  reL  Deems  v.  Holtcamp,  151 
S.  W.  153. 

I  1 1  (Mo.)  Irregularities  in  eminent  domain 
proceeding  held  not  to  affect  court's  jurisdic- 
tion, and  therefore  it  would  not  be  prevented  by 
prohibition  from  acting  in  the  matter. — State  ex 
rel.  Graham  v.  Seehom,  151  S.  W.  718. 

n.  JURISDICTION,    PROOEEDINOB, 
AND   REI.IEF. 

t  35  (Mo.)  Where  a  writ  of  prohibition  is  is- 
sued against  judges,  it  should  go  at  relator's 
costs.— State  ex  rel.  Federal  Lead  Co.  t.  Rey- 
nolds, 151  S.  W.  85. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROMOTERS. 

See  CorporationB,  {  SO. 

PROSTITUTION. 

tjee  Disorderly  House. 

PUBLICATION. 

See  Drains,  i  14;  Notice,  i  U. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  §f  294-567;  Pro- 
liibition,  {  10. 

PUBLIC  LANDS. 

See  Adreise  Possession,  §  7;  Eqaitj,  f  71; 
Evidence,  §  65;  Trusts,  i  94;  Vendor  and 
Purchaser,  {  231. 

n.  8UKVX!TAin>DISPOSAX.OFUUrDB 
OF  imiTED   STATES. 

(F)  Siramp  mud  OverflOTred  liamda. 

1 61  (Mo.)  A  certificate  of  entry  on  swamp 
lands  does  not  pass  title,  although  a  receiver's 
receipt  for  the  purchase  money  confers  an  eq- 
uitable interest  in  the  land  on  the  person  to 
whom  the  receipt  is  issued. — Hunter  v.  Pemiscot 
Land  &  Cooperate  Co.,  151  S.  W.  714. 

(K)  Remedies  Im  Cases  of  Fraad,  Mistake, 
or  Trast. 

i  127  (Mo.)  Where  public  land  was  patented 
under  an  erroneous  description,  and  the  paten- 
tee transferred  same  by  a  warranty  deed  under 
the  same  description,  the  land  department 
properly  issued  a  corrected  patent  to  the  pat- 
entee.—MarshaU  v.  HiU,  151  S.  W.  131. 

m.  DISPOSAI.  OF  LAITDS  OF  THE 
STATES. 

I  172  (Tex.Civ.App.)  Under  R«t.  CSv.  St. 
1911,  art  6482,  Sayles'  Ann.  Civ.  St,  1897,  art 
4423,  giving  railroads  a  right  of  way  over  state 
lands,  and  article  6484,  Sayles'  Ann.  Civ.  St. 
1897,  art  4425,  giving  them  the  right  to  lay 
out  their  road  not  exceeding  2()0  feet  in  width, 
the  grant  of  a  right  of  way,  by  special  charter 
in  1873  (Sp.  Laws  1873,  c.  208),  to  the  Ft. 
Worth  &  DenVer  City  Railway  Company,  "to 
the  extent  of  2(X)  feet  in  width  through  the  pub- 
lic lands,"  is  not  void  for  uncertainty.— Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Southern  Kansas 
Ry.  Co.,  151  S.  W.  850. 

A  grant  of  a  right  of  way  through  the  public 
lands  by  special  charter  in  1873  (Sp.  Laws 
1873,  c.  208),  to  the  Ft.  Worth  &  Denver  City 
Railway  Company  became  effective  in  prissenti, 
and  not  after  the  first  25  miles  were  built,  if 
completed  within  three  years,  and  the  comple- 
tion of  30  miles  every  two  years  thereafter  un- 
til completed,  as  provided  by  section  12.— Id. 

Failure  of  the  Ft  Worth  &  Denver  City 
Railway  Company  to  file  a  map  of  its  line  of 
road  with  the  Commissioner  of  the  General 
Land  Office  within  six  months  after  organiza- 
tion, as  required  by  its  special  charter  of  1873 
(^.  Laws  IHTS,  c.  208)  |  15,  which  contained 
no  conditions  of  forfeiture,  did  not  forfeit  its 
rights  under  the  grant— Id. 

$  172  (Tei.Civ.App.)  The  grant  of  a  right  of 
way  to  the  Ft.  Worth  &  Denver  City  Railway 
Company  under  special  act  of  1873  (Sp.  Laws 
1873,  c.  208)  was  effective  in  prsesenti,  and 
binding  on  subsequent  grantees  and  their  as- 
signs.—Ft  Worth  &  D.  C.  Ry.  Co.  v.  Western 
Stockyaids  Co.,  151  S.  W.  1172. 

Where  a  grant  of  a  right  of  way  tp  a  rail- 
road in  public  lands  rested  upon  a  condition 
subsequent  failure  to  perform  such  condition 
did  not  revoke  the  grant,  but  merely  authorized 


a  forfeiture  by  judicial  proceedings  or  legis- 
lative act— Id. 

Acceptance  by  a  railroad  of  deed  from  set- 
tler to  part  of  a  right  of  way  granted  it  by 
the  state  held  not  to  estop  the  railroad  from 
suing  for  the  entire  grant. — Id. 

By  acceptance  of  contract  wherein  it  admit- 
ted another's  ownership  of  one-half  the  width 
of  its  right  of  way  granted  to  it  by  the  state, 
railroad  company  held  estopped  thereafter  to 
claim  the  same. — Id. 

8  173  (Tex.Civ.App.)  Substitute  purchaser  of 
school  lands  held  not  to  have  made  sufficient 
settlement  thereon  under  Rev.  St  1895,  art. 
4218k,  where  he  did  not  personally  go  on  the 
lands  for  two  months  after  the  purchase,  and 
did  not  reside  there  continuously  thereafter. — 
McWTiorter  v.  Eriksen,  151  S.  W.  624. 

{  174  (Tex.av.App.)  Acts  12th  Leg.  (2d 
Sess.)  c.  57,  providing  in  effect  that  if  a  head- 
right  certificate,  etc.,  is  not  returned  to  and 
filed  in  the  General  Land  Office  within  eight 
months  from  the  passage  of  the  act,  the  loca- 
tion and  survey  made  thereunder  shall  be 
void,  is  constitutional.— Ouedry  v.  Keith,  161 
S.  W.  1167. 

I  175  Crex.C)iv.App.)  Location  under  an  un- 
conditional land  certificate  held  to  have  ex- 
hausted the  holder's  right  to  appropriate  pub- 
lic lands,  and  location  under  an  unconditional 
certificate  subsequently  issued,  and  under  a 
duplicate  certificate,  the  unconditional  certifi- 
cate having  been  lost,  was  void. — Thompson 
Bros.  Lumber  Co.  v.  Toler,  161  S.  W.  1111. 

Issuance  of  unconditioDpl  land  certificate 
and  duplicate  certificate  upon  loss  of  the 
unconditional  certificate  held  not  a  judicial  de- 
termination that  the  location  under  the  origi- 
nal certificate  had  been  abandoned.— Id. 

Where  a  valid  location  was  made  under  a 
land  certificate  after  the  passage  of  the  act 
of  August  30,  1856  (Laws  1856,  c.  145,  {  2; 
Uev.  St  1895,  art  4134),  expressly  prohibit- 
ing the  lifting  or  floating  of  certificates,  a  sub- 
sequent location  under  a  duplicate  certificate 
was  void. — Id. 

A  location  under  a  land  certificate  by  the  ad- 
ministrator of  the  original  holder  who  had 
transferred  it  was  not  void,  but  inured  to  the 
benefit  of  the  transferee. — Id. 

{  175  (Tex.Civ.App.)  Under  Acts  12th  Leg. 
(2d  Sess.)  c.  57,  where  a  headright  certif- 
icate was  not  returned  to  and  filed  in  the 
General  Land  Office,  a  location  and  survey 
made  thereunder  was  void. — Guedry  v.  Keith, 
151  S.  W.  1167. 

i  177  (Tex.Civ.App.)  The  state  alone  may 
take  advantage  of  fraud  in  transactions  for 
the  acquisition  of  its  lands,  where  the  rights 
of  an  individual  do  not  antedate  such  fraud. — 
CampbeU  v.  ElUott  151  S.  W.  1180. 

PUBLIC  POLICY. 

See  Contracts,  iS  1(»,  124,  130. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Municipal  Corporations,  $  691; 
Railroads ;  Street  Railroads;  Telegraphs  and 
Telephones. 

PUNISHMENT. 

See  Injunction,  |  232. 

QUALIFICATIONS. 

See  Judges,  H  47,  4». 

QUANTUM  MERUIT. 

See  Charities,  {  45;  Work  and  Labor. 


F«r  eases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (D  NUMBER 
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QUARANTINE 

See  Advene  FoBsession,  S  62- 

QUASHING. 

See  Venae,  |  32. 

QUIETING  TITLE. 

See  Appeal  and  Error,  J  1009;  Statutes,  { 
267 ;   Trespass  to  Try  Xltle. 

I.   RIGHT     OF     ACTION     AND     DE- 
FENSES. 

{22  (Mo.)  In  an  action  under  Rev.  St.  1899, 
I  650,  to  quiet  title,  a  record  title  in  plaintiff 
from  P.,  and  in  defendant  from  P.  and  another, 
did  not  show  a  common  source,  and  plaintiff, 
claiming  only  a  paper  title,  was  required  to 
show  a  good  one. — Hunter  t.  Pemiscot  Land  & 
Cooperage  Co.,  151  S.  W.  714. 

n.  PR0GEEDIN08  AND  KEUEF. 

1 44  (Ky.)  Dvidence  held  insufficient  to  war- 
rant a  findinjg  that  the  land  which  plaintiff 
claimed  was  included  in  a  99-year  lease. — Mc- 
Cain V.  Joiner,  151  S.  W.  406. 

i  49  (Mo.)  In  an  action  to  quiet  title  between 
the  owners  of  the  equitable  and  leg^  title,  in 
which  a  purchaser  from  the  owner  of  the  le- 
gal title  IS  made  a  party,  the  court  may,  on 
finding  in  favor  of  the  equitable  owner,  enforce 
the  contract  of  sale,  directing  payment  of  the 
price  to  the  equitable  owner ;  the  purchaser 
having  placed  valuable  improvements  on  the 
land,  though  having  notice  of  the  equitable  title. 
— MarshaU  v.  Hill.  161  S.  W.  181. 

QUITCLAIM. 

See  Estoppel,  i  29. 

QUO  WARRANTO. 

See  Appeal  and  Error,  |  171;  XSection  of 
Remedies,  |  3. 

I.  NATTTRE  AND  OBOUNDS. 

i  I  (Mo.)  Proceedings  in  the  nature  of  qno 
warranto,  not  instituted  under  the  statute,  are 
of  common-law  origin,  and,  as  a  general  rule, 
equitable  rules  are  not  applicable  to  them. — 
State  ex  rel.  Kimbrell  v.  People's  Ice,  Storage 
ft  Fuel  Co.,  151  S.  W.  101. 

n.  JITBISDIOTION.     PROCEEDINGS, 
AND  REUEF. 

1 48  (Mo.)  Information  in  a  guo  warranto 
proceeding  against  a  combination  in  restraint  of 
trade  held  not  to  be  construed  after  judgment 
as  alleging  that  competitive  oonditions  existed 
at  all  times  prior  to  a  specified  date,  so  as  to 
overthrow   findings  based  on  evidence  of  acts 

frior  to   that  date. — State  ex  rel   Kimbrell  v. 
'eople'g  Ice,  Storage  ft  Fuel  Ca,  151  S.  W. 
101. 

RAILROADS. 

See  Adverse  Possession,  <  41;  Appeal  and  Er- 
ror, 18  1056,  1060;  Carriers;  Damages,  f 
62;  Escheat,  i§  3,  6;  Estoppel.  §§  98,  97; 
Evidence,  §  66;  Judgment,  §  606;  Master 
and  Servant ;  Negligence,  f  141 ;  Public 
Lands,  f  172;  Trespass  to  Try  Title,  88  39, 
40;  Trial,  88  140,191,  244,  252;  Waters  and 
Water  Courses,  $  63;  Witnesses,  8  236, 

II.  RAII.ROAD  COIXPANIEB. 

8  18  (Arlt.)  Railroad  corporations  have  pow- 
ers not  enjoyed  by  strictly  private  corporations 
and  are  required  to  perform  public  duties  which 
such  private  corporations  do  not  owe. — Freeo 
VaUey  R.  Co.  v.  Hodges,  151  S.  W.  281. 

8  32  (Ark.)  Kirby's  Dig.  8  957,  authorizing 
the  voluntary  dissolution  of  corporations,  held 


not  to  apply  to  railroad  corporations  in  view 
of  section  845.— Freeo  Valley  R.  Co.  v.  Hodges, 
151  S.  W.  281. 

V.  RIGHT  OF  WAT  AND  OTHER  IN- 
TERESTS IN   ULfm. 

8  82  (Tez.Civ.App.)  The  forfeiture  of  its  char- 
ter by  a  railroad  for  failure  to  construct  its 
road  in  time  did  not  cause  the  right  of  way  to 
revert  to  the  original  owner,  but  remained  sub- 
ject to  extension  of  charter  or  grant  of  new- 
charter,  under  Rev.  St.  1895,  art.  4473.— Scott 

V.  Missouri,  O.  &  G.  Ry.  Co.,  151  S.  W.  578. 
In  the  absence  of  proof  of  the  adverse  use  of 

a  right  of  way  by  abutting  owners,  the  ease- 
ment of  the  road  will  not  be  lost. — Id. 

A  railroad  which  graded  its  right  of  way,  paid 
taxes,  and  never  ceased  trying  to  use  it  for  rail- 
road purposes,  and  finally  succeeded  in  so  do- 
ine  cannot  be  held  to  have  abandoned  it,  though 
when  first  graded  the  company  put  gates  in 
each  fence,  and  the  owners  remained  in  posses- 
sion.— Id. 

8  82  (Tez.Civ.App.)  In  trespass  to  try  title  to 
a  strip  granted  to  plaintiff  as  a  railroad' ri^ht 
of  way,  evidence  as  to  the  necessity  of  using 
the  land  for  switches  was  admissible  on  the  is- 
sue of  abandonment.— Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Southern  Kansas  Ry.  Co.,  151  S.  W. 
850. 

VI.  CONSTRUCTION.    MAINTENANCE. 

AND  EQUIPMENT. 

8  103  (Tex.Civ.App.)  The  word  "field"  in 
Rev.  Civ.  St  1911,  arts.  6595-6598,  regulating 
cattie  guards,  defined. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Lee,  151  S.  W.  331. 

A  railroad  company  held  to  maintain  a  track 
thronph  a  field  within  Rev.  Civ.  St  1911,  arts. 
6595-6598,  so  that  it  must  maintain  cattle 
guards  at  points  of  entry  sufficient  to  turn 
bogs.— Id. 

Vn.   SAIiES,   liEASES,   TRAFFIC   CON- 
TRACTS. AND   CONSOLIDATION. 

8121  (Tez.Giv.App.)  Railroad  lines  held  not 
competing  or  parallel  lines,  within  the  prohibi- 
tion of  leases  by  such  lines  by  Rev.  St.  1895, 
art.  4529.— Scott  v.  Missouri.  O.  ft  G.  Ry.  Co., 
161  S.  W,  678. 

X.  OPERATION. 

(B)  Statatory,      Monlolpal,      and      OSelal 
Revnlattona. 

8  233  (Ark.)  A  motor  car  for  passengers  op- 
erated by  a  railroad  company  is  a  "train"  with- 
in Acts  1911,  p.  275,  requiring  persons  running 
trains  to  keep  a  constant  lookout  for  persons 
and  property  on  the  track. — Central  Ry.  Co.  of 
Arkansas  v.  Lindley,  151  S.  W.  246. 

8  244  (Tex.)  Rev.  Civ.  St  1911,  art  6564, 
requiring  a  whistle  to  be  blown  and  a  bell  rung 
at  least  80  rods  from  crossings,  requires  the 
signals  to  lie  given  at  such  a  point  beyond  the 
80  rods  as  will  give  notice  of  the  train's  ap- 
proach.— Edwards  v.  St  Louis  Southwestern 
Ry.  O.  of  Texas,  151  S.  W.  289. 

(D)  Injarlea  to   Ueenaeea   or  TreaitaaaerB 
la  Oeaeral. 

8  281  (Mo.)  The  act  of  a  flagman  required  to 
prevent  iwys  from  getting  on  cars  at  his  cross- 
ing in  forcibly  seizing  a  boy  from  a  car  ladder 
and  causing  him  to  fall  under  the  train  is  with- 
in the  scope  of  his  employment  and  the  rail- 
road company  is  liable  for  the  resulting  in- 
juries.—Winn  V.  Kansas  City  Belt  Ry.  Co.,  151 
S.  W.  98. 

8  282  (Mo.)  Whether  a  flagman  required  to 
prevent  boys  from  getting  on  trains  at  his 
crossing  was  guilty  of  n^ligence  in  forcibly 
jerking  a  boy  from  a  car  ladder  held  for  the 
jury.— Wlnu  T.  Kansas  Cit?  Belt  By.  Oo.,  151 
S.  W.  98. 
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<F)  Aooldemta    mt   Croaalnva. 

{312  (Ky.)  A  railroad  must  take  notice  of 
the  location,  use,  and  character  of  public  croBs- 
ings,  and  exercise  that  degree  of  care  as  ma; 
be  necessary  to  perform  its  duty  to  give  rea- 
Bonably  sufficient  notice  and  warning  of  the 
movement  of  trains  and  cars  to  those  using 
the  crossing. — Louisville  &  N.  B.  C!o.  ▼.  AII- 
nutt,  151  S.  W.  14. 

i  326  (Ky.)  A  traveler  failing  to  exercise 
proper  care  for  his  own  safety  in  crossing  a  de- 
fective railroad  crossing  with  knowledge  of  the 
defects  held  not  entiUed  to  recover  for  the  in- 
juries sustained.— Chesapeake  &  O.  Ry.  Co.  v. 
Meyers,  151  S.  W.  19. 

f  327  (Mo.App.)  The  duty  to  look  and  listen 
for  an  approaching  train  before  attempting  to 
cross  a  highway  crossing,  is  absolute. — ^Farris 
V.  St.  Louis  &  8.  P.  R.  Co.,  151  S.  W.  979. 

The  duty  to  look  and  listen  at  a  crosslhg  is 
particularly  applicable  to  pedestrians,  whose 
danger  2one  is  smaller.— Id. 

Though  a  pedestrian  knows  that  a  train  ia 
due  to  stop  at  a  nearby  station  and  sees  the 
train  approaching,  he  cannot  assume  that  it  is 
the  local  train  which  will  stop,  so  as  to  excuse 
him  from  ascertaining  whether  it  is  the  ex- 
pected train. — Id. 

S328  (Mo.App.)  That  the  view  was  obstruct- 
ed in  approaching  a  crossing  made  it  more  obli^;- 
atory  to  look  for  approacliing  trains. — Farns 
v.  St  Louis  &  S.  F.  R.  Co.,  151  S.  W.  979. 

1334  (Mo.App.)  A  traveler,  who  without  his 
own  fault  is  putced  in  imminent  peril  at  a  cross- 
ing, is  not  guilty  of  contributory  negligence, 
thought  he  did  not  select  the  wisest  course  to 
extricate  himself. — Farris  v.  St  Louis  &  S. 
F.  R.  Co.,  151  S.  W.  979. 

{335  (Mo.App.)  Plaintiff's  showing  that  he 
went  on  the  track  without  seeing  the  train, 
when  he  could  have  done  so  by  looking,  de- 
stroys his  prima  facie  case,  made  by  proof  of 
failure  to  give  signals.— Farris  v.  St.  Louis  <Si 
S.  F.  R.  Co.,  151  S.  W.  979. 

{338  (Ky.)  A  railroad  which  has  not  given 

a  child  such  warning  or  notice  of  the  movement 
of  a  train  as  would  l>e  reasonably  sufficient  to 
prevent  a  child  of  his  years  from  putting  him- 
self in  a  place  of  peril  cannot  escape  liability 
on  the  ground  of  contributory  negligence. — 
Louisville  &  N.  R.  Co.  v.  AUnutt  151  S.  W.  14. 

{347  (Ky.)  To  show  the  measure  of  duty  a 
railroad  owes  the  public  at  a  crossing,  evidence 
may  be  introduced  to  show  the  character  of  the 
crossing,  the  conditions  existing,  and  the  use 
of  it  by  the  public,  not  only  at  the  time  of  an 
accident  under  investigation,  but  for  a  reason- 
able time  before. — Louisville  &  N.  R.  Co.  ▼. 
AUnutt,  151  S.  W.  14. 

{ 347  (Ky.)  In  an  action  for  injuries  to  a 
traveler  on  a  defective  railroad  crossing,  testi- 
mony of  other  accidents  at  the  crossing  held 
admissible.— Chesapeake  •&  O.  Ry.  Co.  v.  Mey- 
ers, 151  S.  W.  19. 

{348  (Ky.)  In  an  action  for  injuries  to  a 
child  at  a  crossing,  evidence  held  to  warrant  a 
verdict  for  the  plaintiff.— Louisville  &  N.  R. 
Co.  V.  AUnutt,  151  S.  W.  14. 

{  349  (Ky.)  The  pushing  of  cars  over  a  cross- 
ing at  a  time  when  there  were  school  children 
at  the  crossing,  without  ringing  a  bell  or  blow- 
ing a  whistle,  or  without  any  person  on  the 
cars  to  control  or  give  notice  or  warning,  the 
watclmian  on  duty  giving  no  warning,  was 
"gross  negligence"  auttMrizing  punitive  dam- 
ages.—Louisville  &  N.  R.  Co.  ▼.  AUnutt  151  S. 
W.  14. 

i  350  (Ky.)  In  an  action  for  injuries  to  a 
child  at  a  crossing,  evidence  held  sufficient  to 
take   the   question   of  the   child's  contributory 


negligence  to  the  junr.— Loniaville  &  N.  R.  Co. 
V.  Allnutt,  151  S.  W.  14. 

Where  a  railroad  crossing  was  an  exceptional- 
ly dangerous  one,  and  school  children  had  to 
cross  it  in  numbers,  it  cannot  be  said,  as  a 
matter  of  law,  that  having  a  watchman  alone, 
or  ringing  the  bell  or  whistle  alone,  or  having 
a  man  stationed  on  the  moving  cars  alone, 
would  be  an  adequate  performance  of  its  duty 
to  afford  reasonable  protection  to  the  public. 
—Id. 

{ 350  (Ky.)  Whether  a  traveler  injured  on  a 
defective  railroad  crossing  was  guilty  of  con- 
tributory negligence  held  for  the  jury.— Chesa- 
peake &  O.  Ry.  Co.  V.  Meyers,  161  S.  W.  19. 

{ 350  (Tex.CSv.App.)  In  an  action  for  in- 
juries to  a  child  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  of  the  defendant's 
liability.— Ft  Worth  &  D.  0.  By.  Co.  t.  Win- 
inger,  151  S.  W.  586. 


(G)  Inji 


•  Traclca. 


{ 356  (Tez.Civ.App.)  Public  use  of  railroad 
yards  as  a  passageway  held  to  require  employes 
to  use  ordinary  care  to  prevent  injury.— Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Wininger,  151  S. 
W.  588. 

{369  Crei.Civ.App.)  A  conductor  in  charge 
of  a  train,  who  saw  persons  crossing  the  yard 
in  which  it  was  located,  held  chargeable  with 
the  duty  of  keeping  a  lookout  in  their  direc- 
tion before  giving  a  signal  for  the  movement  of 
such  cars.— Ft  Worth  &  D.  O.  Ey.  Co.  t.  Win- 
inger, 151  S.  W.  586. 

{ 370  (Mo.App.)  An  engineer  is  required  to 
keep  a  sharp  lookout  for  pedestrians  on  the 
track  only  at  places  where  he  has  reason  to 
expect  they  may  be. — Shelton  v.  Metropolitan 
St  Ry.  Co.,  161  S.  W.  493. 

{ 376  (Tex.Civ.App.)  Railroad  employes  in 
charge  of  a  train  standing  in  a  railroad  yard, 
and  cars  moving  therein,  were  chargeable  with 
the  duty  of  using  ordinary  care  to  avoid  injuring 
licensees,  of  whose  presence  they  were  aware. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Wininger,  151 
S.  W.  586. 

{ 377  (Ark.)  Employes  in  charge  of  a  train 
held  entitled  to  presume  that  a  person  seen  on 
the  track  will  get  out  of  the  way,  but  requir- 
ed to  give  extra  alarms  when  he  does  not  do 
so,  and  to  stop  the  train  if  he  does  not  heed 
the  alarm.— St  Louis  &  S.  F.  R.  Co.  v.  New- 
man, 151  S.  W.  255. 

{ 390  (Mo.App.)  The  humanitarian  rule  ap- 
plies where  the  servants  of  a  railroad  company 
in  charge  of  its  engine  could  have  discovered  a 
person  on  the  track,  and  averted  injury  to  tiim. 
—Shelton  v.  Metropolitan  St  Ry.  Co.,  161  S. 
W.  493. 

{  398  (Ark.)  In  an  action  for  the  death  of  a 
person  killed  while  riding  a  speeder  on  a  rail- 
way track,  evidence  held  to  sustain  a  finding 
that  the  train. could  have  stopped  in  time  to 
liave  prevented  the  injury  after  the  discovery  of 
the  deceased  on  the  track. — St.  Louis  &  S.  F. 
R.  Co.  V.  Newman,  151  S.  W.  255. 

(B)  Injuries  to  Animala  on  or  near  Tmeka. 

{419  (Tex.)  A  railroad  company  may  move 
its  trains  at  farm  crossings  with  the  usual  and 
necessary  noise,  without  keeping  a  lookout  for 
frightened  teams. — Edwards  v.  St.  liouis  South- 
western Ry.  Co.  of  Texas,  151  S.  W.  289. 

{441  (Ark.)  Under  Acts  1911,  p.  276,  re- 
quiring a  lookout  on  railway  trains  and  cast- 
ing the  burden  of  showing  that  one  was  kept 
on  the  company,  evidence  of  plaintiff  in  an  ac- 
tion for  injuries  to  stock  tending  to  show  that 
the  injury  was  caused  by  a  fauure  to  keep  a 
lookout  cast  on  the  defendant  the  burden  of 
showing  such  vigilance — Central  Ry.  Co.  of  Ar- 
kansas V.  Lindley,  151  S.  W.  246. 
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S  442  (Ark.)  In  an  action  for  injury  to  stock 
on  a  railway  trestle,  brought  under  Acts  1911, 
p.  275,  evidence  of  loud  talking  in  the  car  al- 
leged to  have  caused  the  injury  near  the  scene 
thereof  held  admissible,  where  only  the  motor- 
man  and  another  were  shown  to  have  been  in 
the  car. — Central  Ry.  Oo.  of  Arkansas  v.  Lind- 
ley,  151  S.  W.  246. 

(446  (Ark.)  In  an  action  for  the  death  and 
injury  of  horses  on  a  railway  trestle,  evidence 
held  not  to  warrant  directing  a  verdict  for  the 
defendant. — Central  Ity.  Co.  of  Arkansas  v. 
Lindley,  151  S.  W.  246. 

(I)  Flrea. 

S459  (Ark.)  Under  Act  April  2,  1907,  mak- 
ing railroads  liable  for  damages  by  fire  set  out 
by  their  locomotives,  contributory  negligence 
by  the  owner,  short  of  an  act  so  grossly  negli- 

fent  as   to  amount   to   fraud,   is   no  defense. — 
Kansas  City  Southern  Ry.  Co.  v.  Harris,  151 
S.  W.  992. 

1 482  (Ark.)  In  an  action  for  negligentiy  fir- 
ing plaintiff's  property,  evidence  held  sufficient 
to  support  the  judgment— Kansas  City  Sootb- 
em  Ry.  Co.  v.  Harris,  151  S.  W.  992. 

RAPE. 

See  Criminal  Law,  g{  369,  406,  1169,  1170, 
1173;  Indictment  and  Information,  |  189; 
Witnesses,  |i  277,  344. 

I.  OFITBKSES   ANP    RESPOHSIBU.ITT 
THEREFOR. 

{  16  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  ICm,  1063,  defendant  held  guilty  of  as- 
sault with  intent  to  rape,  though  he  was  not 
at  any  time  sufficientiy  close  to  prosecutrix  to 
have  taken  hold  of  her  person. — Gage  v.  State, 
151  S.  W.  565. 

n.  PROSEOTmOM  AND  FUMISHMENT. 
(B)  Bvtdenee. 

{38  (Tex.Or.App.)  On  a  trial  for  statutory 
rape,  evidence  as  to  the  whereabouts  of  rbe  fam- 
ily of  prosecutrix,  and  that  her  mother  was 
dead  at  the  time  of  the  offense,  held  admissible. 
— Kearse  v.   State,  151  S.  W.  827. 

On  a  trial  of  statutory  rape,  evidence  that  a 
third  person  charged  with  having  raped  prose- 
cutrix had  been  acquitted  was  inadmissible. — Id. 

g40  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  1063,  defining  rape  on  a  girl  under  15 
years  of  age  with  her  consent,  evidence  that 
prosecutrix  under  15  years  of  age  was  a  lewd 
woman  at  the  time  of  the  alleged  offense  was 
inadmissible.— Kearse  v.  State,  151  S.  W.  827. 

§  49  (Tex.Cr.App.)  The  testimony  of  prose- 
cutrix that  she  was  prevented  by  force  by  de- 
fendant's partner  in  the  crime  from  making 
complaint  until  the  night  of  the  following  day 
was  properly  admitted.— Ortiz  v.  State,  151  S. 
W.  1059. 

I  52  (Ky.)  Evidence  held  to  justify  a  convic- 
tion of  rape  on  a  female  14  years  of  age. — 
Gamble  t.  Commonwealth,  151  S.  W.  924.' 

152  (Mo.)  Where  accused  was  charged  with 
statutory  rape  and  defilement  of  a  female  child 
and  convicted  of  the  latter  offense,  sufficiency  of 
the  evidence  held  to  be  tested  by  rules  applica- 
ble to  cases  of  rape. — State  v.  Donnington,  151 
S.  W.  975. 

EiVidence  held  insufficient  to  support  a  con- 
viction for  defiling  a  female  child. — Id. 

g  54  (Mo.)  A  conviction  for  rape  may  be  had 
on  the  uncorroborated  testimony  of  the  prose- 
cutrix, but  if  her  testimony  is  contradictory,  or 
not  convincing,  or  leaves  the  mind  clouded 
with  doubts,  it  must  be  corroborated. — State  t. 
Donnington,  151  S.  W.  975. 


RATE. 


See  Interest,  |  88. 


RATIFICATION. 

See  Arbitration  and  Award,  I  67;  Infants,  | 
29;  Tenancy  in  Common,  {  43. 

REAL  ACTIONS. 

See  Partition;  Quieting  Title;  Trespass  to 
Try  Title. 

REASONABLE  DOUBT. 

See  Criminal  Iaw,  {  830. 

RECEIVERS. 

See  Courts,  |  122 ;    Insurance,  §{  70,  538. 

IV.  MANAOEBfENT    AND    DISPOSI- 
TION   OF   PROPERTT. 

(A)  AdmlalatrKtlon  In  Generml. 

g  101  (Ky.)  A  receiver  having  used  the  fund 
or  commingled  it  with  his  own  funds  is  charge- 
able with  interest.— Higgins  t.  Shields,  151  S. 
W.  391. 

I  105  (Ky.)  A  receiver  in  renting  and  col- 
lecting rents  must  exercise  such  care  as  may 
reasonably  be  expected  of  an  ordinarily  prudent 
person  under  the  circumstances,  and,  failing  by 
negligence  to  collect  rents,  is  liable  therefor.— 
Higgins  V.  Shields,  151  S.  W.  391. 

VTL  AOOOUMTINO   AMB   OOKPENSA- 
TION. 

I  196  (Ky.)  A  receiver,  negligent  or  guilty  of 
misconduct  may,  if  the  circumstances  warrant 
it,  be  denied  any  compensation  for  services. — 
Higgins  V.  Shields,  151  S.  W.  391. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  gg  66&-«83;  Trial.  U  41-8a. 

RECITALS. 

See  Deeds,  §  96. 

RECOGNIZANCES. 

See  Bail,  gg  57.  65. 

RECONVENTION. 

See  Dismissal  and  Nonsuit,  g  19. 

RECORDS. 

See  Acknowledgment,  S  5;  Adverse  Possession, 
g  84;  Appeal  and  Error,  $|  253,  466-695, 
835,  907,  909,  917,  919,  934,  107S,  1135; 
Criminal  Law.  gg  447,  1086-1122;  Evidence, 
§§  159,  162 :  Fraudulent  Conveyances,  |  154; 
Judgment,  gg  293,  299;  Mandamus,  |  16; 
Veudor  and  Purchaser,  gg  231,  279. 

g  17  rMo.)  Act  March  28,  1901  (Ikws  1901, 
p.  251),  making  Carleton's  Abstract  Books 
prima  facie  evidence  of  the  contents  of  destroy- 
ed records  of  Pemiscot  county,  does  not  make 
such  abstract  books  prima  facie  evidence  of  en- 
tries in  a  registry  of  selections  or  locations  of 
swamp  lands,  as  such  register  ia  not  a  public 
record.— Hunter  v.  Pemiscot  Land  ft  Cooperate 
Co.,  151  S.  W.  714. 

RECRIMINATION. 

See  Divorce,  g  55. 

REDEMPTION. 

See  Vendor  and  Pundiaser,  g  289. 

REFERENCE 

See  Appeal  and  Error,  gg  924,  1017,  1022 ;  Ar- 
bitration and  Award;  Exceptions,  Bill  ot, 
138. 
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I.  HATTJBIi.   OBOPWDS,   AWP   OBDEB 
OF  BEFEBENOE. 

(8  (Mo.)  Under  Kev.  St.  1909,  f  1996,  a 
compulsory  reference  is  proper  in  a  suit  on  con- 
tracts involving  lengthy  accounts,  credits,  and 
counterclaims.— State  ex  rel.  Federal  Lead  Co. 
V.  Reynolds,  151  S.  W.  85. 

J 34  (Mo.)  Objections  to  a  reference  should 
be  made  when  the  referee  is  appointed,  and  to 
the  court  itself. — State  ex  rel.  Kimbrell  v.  Peo- 
ple's Ice,  Storage  &  Fuel  Co.,  161  S.  W.  101. 

n.  BEFEBEE8  AlTD  FBOCEEDINOS. 

{41  (Mo.)  A  referee  has  no  power  to  set 
aside  his  own  appointment,  ou  the  ground  that 
the  cause  is  not  referable.— State  ex  rel.  Kira- 
brell  r.  People's  Ice,  Storage  &  Fuel  Co.,  151 
S.  W.  101. 

nX.  BEPOBT  AND  FINDINGS. 

1 99  (Mo.)  In  case  of  a  compulsory  refer- 
ence, tlie  irial  court  may  act  upon  the  referee's 
report  and  find  therefrom  different  conclusions 
from  those  reported  by  the  referee. — State  ex 
rel.  Kimbrell  v.  People's  Ice,  Storage  &  Fuel 
Co.,  151  S.  W.  101. 

In  the  case  of  compulsory  reference,  the  ref- 
eree's power  is  limited  to  recommending  judg- 
ment, and  the  reference  can  only  aid  the  trial 
judge,  upon  whom  rests  the  responsibility  as  to 
the  judgment. — Id. 

I  102  (Mo.)  Rev.  St.  1909,  f  2013,  giving  a 
referee's  report,  when  confirmed,  the  same  effect 
as  a  specif  verdict,  does  not  apply  where  the 
court  does  not  confirm  the  report,  but  sustains 
exceptions  thereto  and  makes  independent  find- 
ings.— State  ex  rel.  Kimbrell  v.  People's  Ice, 
Storage  &  Fuel  Co.,  151  S.  W.  101. 

{  103  (Mo.)  In  case  of  reference  in  equity 
or  under  the  statute,  the  trial  court  may  not 
only  set  aside  the  findings,  but  may  supplant 
them  with  findings  of  its  own,  and  enter  judg- 
ment accordingly. — State  ex  rel.  Federal  Lead 
Co.  y.  Reynolds,  151  S.  W.  85. 

REFERENDUM. 

See  Statutes,  {  40. 

REFORMATION  OF  INSTRUMENTS. 

See  Evidence,  {  130. 

I.    BIGHT  OF  ACTION  AND  DEFENSES. 

8  23  (Ark.)  Where  a  timber  deed  included  all 
tlie  pine  timber  10  inches  and  up,  and  had  been 
read  by  the  grantors,  who  upon  a  subsequent 
execution  of  a  correction  deed  made  no  objec- 
tion to  that  description,  they  are  not  entitled 
to  have  it  reformed  at  a  later  time  on  the 
gronnd  that  the  description  was  inserted  by  the 
grantee's  fraud  or  through  mistake.— Uearin  t. 
Union  SawmiU  Co.,  151  S.  W.  1007. 

REHEARING. 

See  Appeal  and  Error,  {  835. 

REINSTATEMENT. 

See  Appeal  and  Ectot,  ^  807. 

REJOINDER. 

Sw  Pleading,  $  183. 

RELEASE 

See  Guaranty,  §{  54,  67. 

RELEVANCY. 

See  Bvidence,  H  39,  113. 


RELIGIOUS  SOCIETIES. 

See  Adverse  Possession,  {  4. 

REMAINDERS. 

See  Adverse  Possession,  {  62;  life  Estates. 

REMITTITUR. 

See  Appeal  and  Error,  |  1140. 

REMONSTRANCE. 

See  Municipal  Corporations,  §  297. 

REMOVAL  OF  CAUSES. 

V.  AMOUNT  OB  VAXUE  IN  OONTBO- 
VEBST. 

{ 75  (Tex.Civ.App.)  The  cause  was  not  re- 
movable to  the  federal  court,  though  one  of  de- 
fendants was  a  federal  corporation,  no  joint 
liability  being  alleged,  the  amount  claimed  of 
it  being  less  than  $2,000,  and  the  petition  not 
showing  the  damage  inflicted  by  it  was  more. — 
Texas  &  P.  Ry.  Co.  v.  Good,  151  S.  W.  617. 

RENT. 

See  Landlord  and  Tenant,  H  208-274. 

REPAIRS. 

See  Landlord  and  Tenant,  H  150,  164;    Mas- 
ter and  Servant,  i  270. 

REPEAL. 

See  Constitutional  Law,  i  24;   Statutes,  {  159. 

REPLEVIN. 

See  Animals.  {  61 ;   Appeal  and  Elrror,  {<  71, 
78,  201,  l&JO;   Trial,  |  244. 

m.  PBOOEEDINOS    FOB    TAKING 

Ain>  BEDKLIVEBT  OF 

PBOPEBTT. 

1 48  (Tex.Civ.App.)  Where  the  officer  in  re- 
plevin has  accepted  plaintifTs  bond,  and  deliv- 
ered the  property  to  nim,  the  court  on  petition 
of  defendant  may  not  require  the  officer  to  ac- 
cept defendant's  bond  and  deliver  to  bim  the 
property. — Keasler    Lumber  Co.   v.   Clark,   161 

REPLICATION. 

See  Pleading,  §{  162-186,  412. 

REPLY. 

See  Pleading,  {{  162-186,  41& 

REPORT. 

See  Dower,  (  99;    Reference,  H  9^103. 

RESCISSION. 

See  Sales,  {  126. 

RES  GEST/E. 

See  Criminal  Law,  |  364;    Evidence,  §{  121, 
127. 

RESTRAINT  OF  TRADL 

See  Monopolies,  {(  12-24. 

RESULTING  TRUSTS. 

See  Trusts,  §|  72-89. 


REVENUE. 


See  Taxation. 
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REVIEW. 

See  Appeal  and  Error;  Certiorari ;  Criminal 
lAw,  11  1028-1173:  Eiceptiong,  Bill  of; 
Homicide,  §§  332-340;    Judgment,  f  335. 

REVOCATION. 

S«e  Brokers,  {  44. 

RISKS. 

See  Master  and  Servant,  }(  203-226,  280,  288, 
295;   Trial,  S  194. 

ROADS. 

See  Boundaries,  f  21 ;   Higbwayi. 

ROBBERY. 

See  Weapons,  |  11. 

SALES. 

See  Accord  and  Satisfaction,  |  8:  Bills  and 
Notes,  I  363;    Carriers,  f  197;    Constitution- 

•  al  Law,  f  309;  Evidence,  H  113,  407;  Ex- 
ecutors and  Administrators,  H  32&-388; 
Frauds,  Statute  of,  ||  89,  90;  Fraudulent 
Conveyances,  i  135;  Guardian  and  Ward,  H 
92,  102 ;    Vendor  and  Purchaser. 

X.  BgQTnglTEg  Ain>  VAI.IDITT  OF 
OONTRAOT. 

{23  (Ark.)  Where  an  offer  to  buy  goods  is 
made  and  the  time  of  acceptance  is  not  limited, 
lie  offer  may  be  accepted  within  a  reasonable 
time. — C.  C.  Emerson  &  Co.  v.  Stevens  Grocer 
Co.,  151  S.  W.  1003. 

m.  MODIFICATION   OB   RESCISSION 
OF  CONTBAOT. 

(O)   KeselMlon  by   Barer. 

I  126  (Mo.App.)  A  purchaser  of  shoes,  who 
retained  them  for  more  than  two  weeks  after 
the  last  consiptment,  selling  them  in  stock  all 
of  the  time,  delayed  an  unreasonable  time,  and 
cannot  then  rescind. — Emery  v.  G.  H.  Boenmer 
Shoe  Co.,  151  S.  W.  174. 

It  is  proper  for  the  court,  when  the  uncon- 
troverted  facts  show  that  an  unreasonable 
length  of  time  elapsed  before  the  rescission,  to 
dedare  the  right  lost  as  a  matter  of  law.— Id. 

XV.  PEKFOBMANOE  OF  CONTBAOT. 
(O)  DellTery  sad  Ao«ept*aee  of  Goods. 

1 181  (Ark.)  The  fact  that  the  seller  retained 
the  buyer's  check  for  an  unreasonable  time 
without  notifying  him  that  it  was  held  pending 
negotiations  as  to  the  terms  of  the  contract  was 
admissible  on  the  issue  of  the  seller's  ac- 
ceptance.—0.  C.  Emerson  &  Co.  v.  Stevens 
Grocer  Co.,  151  S.  W.  1003. 

{  182  (Ark.)  Whether  a  seller  accepted  a 
check  accompanying  the  buyer's,  order,  with 
the  understanding  that  it  was  sent  on  condition 
that  its  retention  was  an  acceptance  of  the 
order,  was  for  the  Jury.- C.  C.  Emerson  &  Ca 
V.  Stevens  Grocer  Co.,  161  S.  W.  1003. 

Vn.  BEMEDIE8  OF  BEIXEB. 
(B)  Aetlons  for  Prlee  or  Talae. 
{ 355  (Mo.App.)  Under  a  general  denial  de- 
fendant, in  an  action  for  the  price  of  ^oods, 
cannot  establish  a  partial  failure  of  considera- 
tion by  showing  that  they  were  not  in  accord- 
ance with  the  sample.— Emery  v.  O.  H.  Boehm- 
er  Shoe  Co.,  151  S.  W.  174. 

VnX.  BEBIEDIES  OF  BUYEB. 
(O  AotlOBB  for  Breaelt  of  Coatraot. 

I  41 1  (Mo.App.)  The  petition  showing  agree- 
ment that  plaintiff  should  erect  a  mill  on  de- 
fendant's land  for  manufacture  of  hubs,  and 
that  defendant  should  furnish  plaintiff  timber 


to  manufacture  into  hubs,  that  idaintiff  erected 
the  mill,  and  defendant  failed  to  furnish  the 
timber,  states  a  cause  of  action. — ^Martin  ▼. 
Bunker-Culler  Lumber  Co.,  151  S.  W.  9b4. 

{418  (Mo.App.)  The  damages  for  breach  of 
defendant's  contract  to  sell  plaintiff  timber  for 
wagon  hubs  are  not  limited  to  the  difference 
between  the  contract  price  and  the  market  val- 
ue, but  include  loss  of  profits;  it  being  under- 
derstood  plaintiff  was  buying  the  timber  to 
manufacture  into  bubs  to  sell,  and  plaintiff  be- 
ing unable  elsewhere  to  obtain  such  timlier. — 
Martin  v.  Bunker-Culler  Lumber  Co.,  161  S. 
W.  984. 

The  petition  showing  agreement  that  plain- 
tiff should  erect  a  mill  on  defendant's  land  for 
manufacture  of  hubs,  and  that  defendant  shoold 
furnish  plaintiff  timt>er  to  manufacture  into 
hubs,  that  plaintiff  erected  the  mill,  and  de- 
fendant failed  to  furnish  the  timl>er,  author- 
izes recovery  of  nominal  damages. — Id. 

{  42 1  (Ark.)  Instructions  in  action  for  breach 
of  a  contract  to  sell  and  deliver  a  car  load  of 
potatoes  held  to  fairly  submit  the  contentions 
of  the  parties  as  to  the  effect  of  the  seller's  ac- 
ceptance and  retention  of  the  buyer's  check. — C. 
C.  Emerson  &  Co.  v.  Stevens  (Srocer  Co.,  151 
8.  W.  1003. 

XX.  CONDXnONAX.  BAIiEB. 

{454  (Mo.App.)  Contract  between  consignor 
and  consignee  h«ld  to  show  a  bailment,  and  not 
a  conditional  sale,  within  Rev.  St  1909,  |  2889. 
making  conditional  sales  fraudulent  as  to  credi- 
tors unless  acknowledged  or  recorded.— Packard 
Piano  Co.  v.  WiUiams.  161  S.  W.  211. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Assignments,  {  60;   Public  Lands,  (  173. 

XL  P1TBX.IO  SCHOOLS. 

(D)  Dlatrlst  Property,  Ooatraeta,  aad 
UablUUea. 

{  68  (Ky.)  A  school  board  may  erect  a  school 
on  a  site  held  under  a  deed  providing  that,  on 
the  abandonment  of  such  site  for  common  school 
purposes,  the  site  should  revert  to  the  grantor, 
nnder  Ky.  St  {  4426a.  Section  4437,  requiring 
a  fee  title,  being  an  earlier  statute,  and  in  con- 
flict, does  not  apply.— Bitter  v.  Board  of  Edu- 
cation of  Edmonson  County,  151  S.  W.  5. 

In  an  action  to  restrain  the  erecting  of  a 
schoolhouse,  evidence  held  to  warrant  a  finding 
that  the  board  did  not  abuse  its  discretion  in 
choosing  the  old  site.— Id. 

{69  (Ky.)  The  intention  of  a  school  board 
to  change  the  site  of  a  school  and  the  letting 
of  a  contract  to  build  on  the  new  site  on  which 
work  was  begun,  but  discontinued  by  order  of 
the  board,  who  decided  to  build  on  the  old 
site,  was  not  an  abandonment  of  the  old  site; 
school  at  the  time  being  taught  in  it— Ritter 
T.  Board  of  Education  of  Edmonson  County, 
151  S.  W.  5. 

186  (Tez.GiT.App.)  Under  Ooost  art  18,  | 
37,  and  the  statutes  enacted  in  pursuance  of  it, 
a  materialman's  notice  to  school  trustees  of  hia 
claim  for  material  for  a  school  building  does 
not  fix  a  lien  on  funds  in  the  liands  of  the 
trustees. — A.  A.  Fielder  Lumber  Co.  t.  Smith. 
151  S.  W.  605. 

(E)  Dlstrlot  Debt,  Becavltlea,  aad  Tax- 
ation. 

(Ill  (Mo.App.)  In  an  action  to  enjoin  the 
removal  of  a  school  building,  plaintiffs  must 
allege  and  prove  the  existence  of  their  property 
rights  and  the  facts  constitutiAg  the  irreimrable 
injury  thereto.— Williams  v.  School  Dist  No. 
5,  151  S.  W.  606. 

Under  Rev.  St  1909,  {  2534,  providing  that 
threatened  irreparable  injury  to  property  may 
be  enjoined,  taxpaying  residents  of  a  scho<^ 
district  may  restrain  the  district  officers  from 
exceeding  their  powers  in  any  way  tiiat  will 
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injnrloaalr  afFect  pUtlntifFs,  snch  as  by  an  un- 
authorized removal  of  a  achool  building. — Id. 

Injunction  will  not  lie  to  restrain  improper 
or  unlawful  acta  of  a  school  district  or  its  of- 
ficers, at  the  suit  of  a  resident  merely,  but  it 
must  be  ayerred  that  plaintiff  is  also  a  taxpayer. 
— Id. 

In  the  absence  of  proof  that  plaintiff  will 
sustain  Irreparable  injury,  or  special  or  pecun- 
iary damages,  from  the  removal  of  a  school 
building,  such  act  will  not  be  enjoined. — Id. 

Allegation,  in  a  petition  to  enjoin  the  re- 
moval of  a  school  building,  that  the  plaintiffs 
were  resident  taxpayers,  and  that  the  removal 
was  nnaathorized,  shows  a  special  interest  in 
plaintiffs  entitling  them  to  an  injunction,  and 
snch  allegation  is  pat  in  issue  by  a  general  de- 
nial.—Id. 

SCIRE  FACIAS. 

See  Attachment,  |  13;    limitation  of  Actions, 
{  39. 

SECONDARY  EVIDENCL 

See  Evidence,  f  |  159-183. 

SEDUCTION. 

n.   OBIMIHAX.  RESPON8IBIUTT. 

{46  (Tex.Cr.App.)  The  corroboration  of  pros- 
ecutrix is  sufficient  if  it  tends  to  connect  ac- 
cused with  the  commission  of  the  offense,  and 
to  satisfy  a  jury  of  the  truth  of  the  charge,  in 
connection  with  the  testimony  of  the  prosecu- 
trix.—Curry  v.  State,  151  S.  W.  319. 

1 46  (Tex.Cr.App.)  In  a  prosecution  for  se- 
duction, where  prosecutrix  alone  testified  that 
certain  letters  offered  in  evidence  at  the  trial 
had  been  written  to  her  by  defendant,  such  let- 
ters could  not  furnish  corroborative  evidence, 
since  she  could  not  corroborate  benelfc— Bishop 
v.  State,  151  S.  W.  821. 

SELF-DEFENSE. 

See  Homicide,  §{  116,  800. 

SEPARATE  PROPERTY. 

See  Hosband  and  Wife,  U  121,  14^ 

SEPARATION. 

See  Divorce. 

SERVANTS. 

See  Master  and  Servant 

SERVICE 

See  Process,  H  08,  70. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  {  1070;   Dismissal  and 
Nonsoit,  i  19;   Trial,  S  252. 

X.  NATURE  AND  OBOmiDS  OF 
KEMEDY. 

i  13  (Tex.Civ.App.)  In  an  action  by  a  part- 
nership to  enjoin  collection  of  a  default  judg- 
ment taken  against  it  as  a  corporation,  de- 
fendant could  file  a  cross-action  for  any  debt 
owing  by  the  partnership. — Spaulding  Mfg.  Co. 
v.  Kuykendall,  151  S.  W.  1122. 

1 20  (Tex.Civ.AppJ|^  In  an  action  on  certain 
claims  assigned  by  F.,  defendant  company  held 
not  entitled  to  set  off  an  overpayment  made 
to  a  construction  company  for  work  performed 
by  F.,  in  the  absence  of  an  agreement  by  F. 
that  it  might  be  set  off  against  the  defendant's 


indebtedness  to  him  for  other  work.-OuIf,  T. 
&  W.  By.  Co.  ▼.  Stark,  161  S.  W.  641. 

SETTING  ASIDL 

See  Reference,  i  103. 

SETTLEMENT. 

See  Accord  and  Satisfaction,  I  11;    Guardian 
and  Ward,  {(  148-163. 


SEWERS. 


See  Drains. 


SHERIFFS  AND  CONSTABLES. 

See  Appeal  and   Error,   {  71;    Courts,   i  66; 
Malicious  Prosecution,  f  IS. 

nX.  POWEBS,  DVTIES.  AND  XJABIU. 
TIES. 

{  137  (Ky.)  A  petition  in  an  action  against 
a  landlord  and  a  constable  for  wrongful  distress 
held  to  state  a  cause  ot  action  at  common  law 
against  the  constable. — Board  T.  Liuigart,  151 
S.  W.  0. 

SI  139  (Ky.)  An  officer  who  executes  an  iUe- 
9lI  distress  warrant  or  writ  of  attachment  is 
able  only  for  the  actual  or  market  value  of 
the  property  wrongfully  seized,  and  cannot  be 
mulcted  in  double  damages.— Board  v.  Luigart, 
151  S.  W.  9. 

SIGNALS. 

See  Railroads,  |  244. 

SIGNATURES. 

See  Exceptions,  Bill  of,  i  53 ;   Municipal  Oor- 
potations,  {  297. 

SIGNS. 

See  Landlord  and  Tenant,  |  76. 

SLANDER. 

See  libel  and  Slander. 

SPECIAL  OR  LOCAL  LAWS. 

See  Statutes,  |  104. 

SPECIFIC  PERFORMANCE. 

See  Venue,  |  S. 

X.  NATVBE  AND  OBOVNDS  OF  BEM- 
EDT  IN  OENEBAIi. 

I  6  CTex.)  The  right  to  specific  performance 
must  be  mutual.— Ansley  Realty  Co.  y.  Pope, 
151  S.  W.  525. 

n.  CONTBAOTS  ENFOBOEABIf. 

i  32  (Tex.)  An  executory  contract  to  sell  land 
as  an  agent  is  not  subject  to  specific  perform- 
ance.— Ansley  Realty  Co.  v.  Pope,  151  S.  W. 
525. 

XV.  PB00EEDIN08  AND  BELIEF. 

S  127  (Tex.Civ.App.)  A  party  may,  in  the 
same  suit  on  a  contract,  pray  for  performance 
and,  in  the  alternative,  for  rescission  without 
being  put  to  the  election  of  either  remedy. — 
Seiber  v.  Newman,  151  S.  W.  585. 

SPEED. 

See  Carriers,  i  295. 

STANDING  TIMBER. 

See  Logs  and  Logging. 
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STATEMENT  OF  FACTS. 

See  Appeal  and  Error,  {{  647,  554,  560,  664, 
742;   Criminal  Law,  Sf  1090,  1097-1101. 

STATES. 

See  C!onstitutional  Law,  f  26;    Escheat;    Mo- 
nopolies, {  3;    Public  Lands,  §|  172-177. 

III.   PROPERTY,  CONTRACTS.  AMD 
I.IABIUTIES. 

S  88  (Tex.ay.AppO  Under  Act  Jan.  26,  1905 
(Acts  29th  lieg.  c.  f),  giving  the  Daughters  of 
the  Republic  of  Texas,  a  private  corporation, 
the  "care  and  custody  of  the  "Alamo  proper- 
ty," owned  by  the  state,  held,  that  the  corpo- 
ration took  exclusive  control  and  possession 
within  the  conditions  prescribed  by  the  act — 
Conley  v.  Daughters  of  the  Republic  of  Texas, 
151  S.  W.  877. 

Act  Jan.  26,  1905  (Acts  29th  Leg.  c.  7),  giv- 
ing to  the  Daughters  of  the  Republic  of  Texas 
exclusive  care  and  custody  of  the  "Alamo  prop- 
erty," owned  by  the  state,  charged  with  its 
repair  and  maintenance  and  with  plans  for  re- 
modeling it  subject  to  the  Governor's  approval, 
held  not  repealed  by  an  item  In  the  appropria- 
tion act  of  1911  (Acts  32d  Leg.  c.  3)  appro- 
priating $5,000  for  the  improvement  of  the 
property.— Id. 

The  superintendence  of  pablic  buildings  is 
a  legislative  office  which  may  have  its  powers 
increased  or  restricted  or  be  abolished  by  the 
Legislature,  and  Act  Jan.  26,  1905  (Acts  29th 
I.ieg.  c.  7),  which  gave  the  Daughters  of  the 
Republic  of  Texas,  a  private  corporation,  the 
exclusive  care  and  custody  of  the  so-called  "Ala- 
mo property,"  charged  with  its  care  and  main- 
tenance, was  constitutional. — Id. 

It  was  not  a  condition  precedent  to  an  action 
to  enjoin  trespass  to  real  property,  owned  by 
the  state  and  given  by  it  into  the  exclusive 
possession  of  a  private  corporation  charged 
with  its  maintenance,  that  the  corporation 
should  allege  or  prove  that  it  was  executing 
the  charge  reposed  in  it.— Id. 

In  an  action  by  a  private  corporation  vested 
by  the  Legislature  with  exclusive  possession 
and  control  of  state  property  to  enjoin  a  tres- 
pass, defendants  cannot  object  that  the  corpo- 
ration has  not  acted  in  good  faith  with  the 
state.— Id. 

VI.  AOTIOHS. 

1 191  (Tex.CiT.App.)  State  officers  trespassing 
upon  property  given  by  legislative  enactment 
to  the  exclusive  custody  and  possession  of  a  pri- 
vate corporation  held  liable  as  any  other  tre»- 
passer  would  be ;  a  suit  against  them  not  be- 
ing a  suit  against  the  state.— Conley  v.  Daugh- 
ters of  the  Republic  of  Texas,  151  S.  W.  877. 

STATIONS. 

See  Carriers,  {  305. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  E}vidence.  U  65,  67;    Frauds,  Statute  of; 

Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 

the  various  specific  topics. 

X.  ENAOTMENT,  REQUISITES.  AMD 
VAUDITT  IM  GEMERAIi. 

{  40  (Ark.)  Sp.  &  PrlT.  Acts  1911,  p.  472,  en- 
acted by  "the  General  Assembly  of  the  state  of 
Arkansas,"  instead  of  by  "the  people  of  the 
state  of  Arkansas,"  as  required  by  the  initiative 


and  referendum  amendment  to  the  Constitntion, 
is  not  thereby  rendered  unconstitutionaL — Ad- 
cock  T.  Coker,  151  S.  W.  253. 

S  40  (Ark.)  The  provision  relating  to  the  stylo 
of  bills  contained  in  the  initiative  and  referen- 
dum amendment  to  the  Cionstitution,  amending 
Const  art  5,  {  1,  held  to  only  relate  to  bills 
initiated  by  the  people  and  not  to  repeal  Const. 
art  5,  {  19  (Kirby's  Dig.  |  18),  making  the 
style  of  all  laws,  "Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  state  of  Arkansas,"  so 
that  bills  not  initiated  by  the  people  are  still 
properly  so  styled. — Ferrill  v.  Keel,  161  S.  W. 

V47  (Ark.)  Act  approved  March  9,  1911  (Sp. 
»riv.  Laws  1911,  p.  184),  creating  the  Village 
Creek  and  White  River  levee  district,  held  in- 
valid for  uncertainty  in  the  description  of  the 
territory  proposed  to  be  embraced  within  the 
district-r-f-errill  v.  Keel,  151  S.  W.  269. 

n.  OEMERAI.  AMD  SPECIAX  OR  lA- 
CAIi    LAWS. 

(  104  (Ky.)  A  special  act  in  favor  of  an  at- 
torney, validating  a  contract  between  him  and 
the  state  for  rendition  of  services,  is  not  in- 
valid under  Const  §  59,  subsec.  13,  providing 
that  the  Legislature  shall  pass  no  local  or  spe- 
cial act  to  legalize,  except  as  against  the  com- 
monwealth, the  unlawful  or  unauthorized  act 
of  any  officer  of  the  same. — Carroll  v.  Boswortb, 
151  S.  W.  916. 

While  Const  f  68,  prohibits  an  act  to  audit 
or  allow  private  claims  a^inst  the  common- 
wealth, a  special  act  validating  a  contract  made 
by  plaintifl  with  the  state  officers,  and  giving 
him  permission  to  sue  the  State  Auditor,  is  not 
prohM>ited,  because  showing  on  its  face  that 
the  claim  must  be  audited  by  the  Auditor  him- 
selt— Id. 

m.  SUBJEOTS  AMD  TTTLXB  OF  ACTS. 

S  107  (Ky.)  An  act  entitled  "An  act  permit- 
ting C  C.  to  sue  the  state  for  legal  services 
rendered,"  while  also  validating  a  contract  be- 
tween hun  and  the  Attorney  General  for  the 
rendition  of  such  services,  is  not  invalid  under 
Const  {  61,  providing  that  no  law  shall  relate 
to  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title.— Carroll  v.  Boswortb,  151 
8.  W.  016. 

}  1 14  (Mo.)  Local  option  law  (Laws  1887,  p. 
179),  iH»>viding  for  local  option  elections,  held 
valid,  under  Const  art  4,  S  28.  requiring  a 
single  subject  and  its  expression  in  the  title- 
State  ex  reL  MilUon  v.  Graham,  151  S.  W.  729. 

V.  BEPEAIo    aVSPEMSIOM,    EXPIRA. 
TIOM.  AMD  BEVIVAI.. 

{ 150  [New,  voL  2  Key-No.  Series]  (Tex. 
Civ.App.)  Const  art.  3,  §  35,  which  provides 
that  "no  bill  except  general  appropriation  bills, 
which  may  embrace  the  various  subjects  and 
accounts  for  and  on  which  moneys  are  appro- 
priated, shall  contain  more  than  one  subject 
which  shall  be  expressed  in  its  title,"  does  not 
authorize  the  passage  of  new  laws  or'  the  re- 
peal of  old  ones  by  a  general  appropriation 
bill.— Conley  ▼.  Daughters  of  the  Republic  of 
Texas,  151  a  W.  877. 

(  154  (Tex.Civ.App.)  An  item  in  a  general 
appropriation  act  could  not  amend  a  previous 
legislative  act,  since  Gonst  art  3,  {  36,  pro- 
vides that  no  law  shall  be  amended  by  refer- 
ence to  its  title,  but  only  by  re-enactment  and 
publication  at  length. — (Jonley  v.  Daughters  of 
the  Republic  of  Texas,  151  S.  W.  877. 

li  159  (Tex.Civ.App.)  Repeals  by  implication 
are  not  favored,  and  a  statute  will  not  repeal 
an  existing  one  unless  there  is  irreconcilable 
repugnancy,  or  unless  there  is  an  evident  de- 
sign to  supersede  all  prior  legislation  in  con- 
nection with  the  subject-matter  and  to  enact  a 
complete  law  in  regard  to  it — 0>nley  v.  Daugh- 
ters of  the  RepubUc  of  Texas,  151  S.  W.  Stl. 
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VI.  CONST&VOTXOK    AMtt    OPEBA- 
TIOH. 

(A)  General  Roles  o<  Constractloa. 

I  174  (Mo.App.)  A  construction  _  ahoold  not 
be  entertained  which  wonld  attribute  to  the 
Legislature  an  intention  to  apply  the  statute 
to  an  impossible  situation. — Crowley  v.  Crow- 
ley, 151  S.  W.  612. 

{181  (Mo.)  The  primary  rule  in  construing 
statutes  is  to  ascertain  and  give  effect  to  the 
intent.— State  ex  rel.  Tuller  v.  Seehom,  151  S. 
W.  724. 

I  184  (Mo.App.)  Where  two  constructions  of 
a  statute  are  equally  permissible,  the  one  which 
will  best  carry  out  the  object  of  the  statute 
will  be  adopted.— Granite  Bituminous  Paving 
Co.  V.  Parkview  Realty  &  Improvement  Co., 
161  S.  W.  470. 

f  1 85  (Mo.)  Whatever  is  implied  is  as  much  a 
part  of  a  statute  as  though  expressly  inserted 
therein. — State  ex  rel.  Coleman  v.  Blair,  151 
S.  W.  148. 


I  188  (Mo.App.)  The  plain  terms  of  a  statute 
cannot  be  frittered  away  by  refined  reasoning. 
—Crowley  v.  Crowley,  151  S.  W.  612. 

{227  (Mo.)  The  word  "may"  is  sometimeB 
construed  as  mandatory,  but  more  frequently  as 
directory.— State  ex  rel.  Coleman  v.  Blair,  161 
S.  W.  148. 

(D)  RetroaotlTe  Operation. 
{267  (Mo.)  The  amendment  of  1909  (Laws 
1909,  p.  343)  to  Rev.  SL  1899,  §  650,  giving  ac- 
tions to  quiet  title,  cannot  affect  judgments 
recovered  prior  to  such  amendmeuL — Mayhew 
v.  Todisman,  151  S.  W.  436. 

VH.  PLEADING  AND  EVIDENCE. 

{  281  (Mo.App.)  One  relying  on  the  law  of  a 
sister  state  for  his  cause  of  action  must  allege 
in  his  pleading  what  the  law  is. — Madden  v. 
Missouri  Pac.  Ry.  Co.,  151  S.  W.  480. 

{281  (Mo.App.)  A  foreign  law  on  which  a 
cause  of  action  is  based  must  be  pleaded  and 
proven  as  a  fact — Shelton  v.  Metropolitan  St 
Ry.   Co.,   151   S.   W.  493. 


ENOXAND. 


St  43  Eliz.  ch.  4. 
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STATUTES  CONSTRUED. 

KANSAS. 

GENERAL  STATUTES  1909. 
489 


UNITED   STATES. 


STATUTES  AT  LARGE. 

1890,  July  2,  ch.  647,  26 
Stat  209  (U.  S.   Comp.     ^ 
St  1901,  p.  3200) 101 

1898,  July  1,  ch.  541,  §{ 
70,  70e,  30  Stat  565, 
566  (U.  S.  Comp.  St. 
1901,  pp.  3451,  3452)..  436 

COMPILED   STATUTES 
1901. 

Page   3200 101 

Pages  3451,  3452 436 


ARKANSAS. 

CONSTITUTION. 
Art  5,  {{  1,  19 
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i§  845,  957 281 

-  958  275 

1188  283 

1361  1013 

2446  102:{ 

3998  253 

5057  286 

.  5079  249 

15703  997 

eJ«)2  1013 

7003.  Amended  by  Laws 

1911,  p.  230 1013 

{  8022  1014 

PRIVATE  &  SPECIAL 
LAWS. 

1911,  p.  184 269 

1911,  p.  472  253 

LAWS. 

1806,  p.  36  1013 

1899,  p.  117  286 

1907,  p.  336  092 

1907,  p.  558,  {  3 237 

1911,  pp.  161,  230 1013 

1911,  p.  275  246 


KENTirOKY. 

CONSTlTlfTION. 

8  7    395 

§§  51,  58 016 

§  59,  Bubsec.   13 916 

|§   163,   164 650 

I  192    934 

{  241   684 

CIVIL   CODE    OF 
PRACTICR 

{  12  395 

51,  subsec.  6 921 

317   357 

.317,  subsec.  6 357 

490   25 

490,  subsec.  2 31 

493   25,  31 


497 
I  526 
I  663 
"  737 
747 
748 
i  756 


31 
357 

9 
679 
689 

1 
396 


CRIMINAL   CODE   OF 
PRACTICE. 

§36    681 

{§   180,  239 407 

STATUTES  1909. 

{  10  408 

I  489  686 

I  679  938 

|{  1166,  1242 407 

8§  1309-1311 681 

i  1321    43 

f§  2303,  2310,  2312 9 
I  2471-2473 395 
2885   681 
3290,  subsec.   12 932 
3720b,   subsecs.    55,   56, 

69 372 

i  4077    059 

II  4426a,  4437 5 

I  4666    353 


jmssouBi. 

CONSTITUTION. 


Art.  2,  {  30  . . . . 
Art  4,  §  28  ... 
Art.  6,  «§  1,  22. 
Art.  6,  I  34  ... 
Art.  9,  I  16 


....  153 

....  729 

....  716 

....  163 

....  716 

Art  12,"{{  7,  8 741 

REVISED  STATUTES  1845. 
Ch.   53    769 

REVISED  STATUTES  1880. 

6886    477 

6670    729 

REVISED  STATUTES  1899. 

§650    714 

§  650.    Amended  by  Laws 

1909,  p.  343 436 

§{  777,  780,  784 131 

REVISED  STATUTES  1909. 

If  147.  148,  150,  151,  152  1.53 

SI    190-194 497 

.S42    80 

350    87 

374,  389 430 

481',  519 444 

772,   773 501 

1T,S4    08 

175H    407 

171)6,  1767 171 

1S()4    192 

1S4S   465 

lfs)0    119 

18S«    960 

]!»!)(!     85 

^Ol.-?     101 

2022    184 

20:JO,  2031,  2034 191 

20,'-2   119 

JOS.'!    187 

2110    98 

2;{70   760 

2,!71    175 

2ii72   760 

2373    175 

2381    786 

2401,  et  seq 453 

2.'-)34    506 

2T.S4    203 

§   27i*0,  2799 060 

2,SS7   474 
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2889    211 

3001    960 

i  3339,  3354 741 

3869   187 

i§  3956,  4091 457 

4566   504 

4765   141 

4817   757 

5427   508 

5434    489 

I  5584,  5687,  5615 148 

6713    439 

§  7179,  7181 479 

7573   178 

7880   764 

8295   215 

8304   709 

8309 512,  709 

8447   508 

9255   209 

}   9978,    10,035 789 

10,290   956 

10,440    457 

I  10,446   460 

10,447    457 

I  11,301   451 

CITT  CHARTERS. 

Kansas  City,  art  6 716 

Kansas  City,  art.  6,  {§  4, 

5,  6,  8,  13,  23 724 

St  Louis,  art  6,  S  25 486 

LAWS. 

1887,  p.  179  729 

1901,  p.  251  714 

1907,  p.  263  729 

1909,  p.  343  436 

TENNESSEE. 

CONSTITUTION   1796. 
Art  6,  I  12 60 

CWNSTITUTION   1870. 

Art.  1.  I  17 64 

Arte,  111 64 

Art  6,  S  15    50 

SHANNON'S  CODE. 

I  97    50 

§4889    1029 

S  5579   '. 58 

a  .5594,  5706,   6781-6784    64 
J  6259    68 

PRIVATE    LAWS. 
1911,  ch.   620 60 

LAWS. 

1907,  ch.  82,  {  7 411 

1909,  ch.  192    411 

1011,  ch.  32    64 

TEXAS. 

CONSTITUTION. 


Art  1,  j  26    .... 
Art  S,  {§  35,   36. 


877 

877 


Art.  6.  I  8    598 

Art  11,  I  7    523 

Art  16,  S  37    605 

CODE   OP   CRIMINAL 
PROCEDURE  1895. 

Art  698 813 

Arts.   903,   904 1053 

CODE  OF   CRIMINAL 
PROCEDURE  1911. 

Art  321    658 

Art  ,321,  subd.  6 558 

Art '743   1068 

Art  744   827 

Art  771   1073 

Art  772,   subaec  2 1073 

Art  815   807 

Art  837   1073 

Arts.  900-903    826 

Art  962   668 

PENAL  CODE  1911. 

Arts.  45,  47    799 

Art  532   661 

Art.  6.59    313 

Art  906   1155 

Art  1008    563,   1073 

Arts.  1009,  1011,  1022...  1073 
Art  1063    565,  827 

WHITE'S   ANNOTATED 
CODE   OP    CRIMI- 
NAL PROCE- 
DURE. 

Arts.  438,  434. 1061 

WHITE'S    ANNOTATED 
PENAL   CODE   1911. 

Art  676   294 

Art  1149 1048 

REVISED  STATUTES  1895. 

Arts.   304,   315 698 

Art  633 633 

Art  1018    838 

Arts.  1241,  1243   346 

Arts.  1301,  1677    1086 

Art  2123    621 

Art  2301 602 

Art  2360   858 

Art  H250   339 

Art  3358   1040 

Art  41.^,4   nil 

Art  4218k 624 

Arts.  4473,  4529 ^578 

REVISED  CIVIL  STAT- 
UTES  1911. 

Art  296   873 

Art  749   339 

Art  1152   1104 

Art  1373   348 

Arts.  1607,    1612 794 

Art  1689   623 

Art  1936   1114 

Art.  1955   694 

Art  1971    602 

Art  2058  et  seq 827 


Art  3286    1145 

Arts.  3742,  8746 873 

Art  8757   858 

Art  8778 793 

Art  4643   1094 

Art  4644    345,  655 

Arts.  4645,    4646 345 

Art  4674,   subd.    1 1094 

Art  4689   1094 

Art  6108    587 

Art  6482   8S0 

Art  6664    289 

Arts.  6595-6598    331 

Art  7828   1155 

Art.  T834    569 

Final  "ntle,  f  16 868 

SAYLBS"  ANNOTATED  CIV- 
IL STATUTES  1887. 

Art  61    899 

Arts.  824,  327,  328 1158 

Art.  941,  subds.  5,  7,  8. .  289 

Art  1098,  subd.  4 698 

Art  1266 856 

Arts.  1.S28,  1333 1127 

Art  1333.   Amended  by 
Laws  1898,  ch.  111....  1127 

Art.  1408 1856 

Arts.  1668,  1667-1669....  843 

Arts.  2629,  2542 1127 

Art.  3008  845 

Art.  3017,  subd.  2 910 

Art  4308  1155 

Arts.  4423,  4425 850 

Art  4620  1158 

Art  6484  850 

PASCHAI/S     DIGEST     OP 
LAWS. 

Art  1003    1037 

SPECIAL  LAW& 

1873.  ch.  208  850,  1172 

1878,  ch.  208,  I  15 850 

LAWS. 

1866,  ch.  146,  J  2 1111 

1871  (2d  Sess.)  ch.  57....  1167 

1880,  ch.  118  858 

1897,  ch.  100  561 

1899,  ch.  Ul  U27 

190,3,  ch.  77  858 

1905,  ch.  7  877 

1906,  ch.  84  569 

1905,  ch.  163  580 

1907,  ch.  107.1   Amended 

by  Laws  1909,  ch.  34. . .  996 

1907,  ch.  166»  i   8 U04 

1909,  ch.  5  362 

1909,  ch.  34  596 

1909.  elL  108,  i  35 1170 

1009  (Ist  Ex.  Sess.)  ch.  6  333 
1909  (1st  Ex.  Sess.)  ch. 

10  580 

1909  (1st  Ex.  Sess.)  ch. 

17,  8  14 296 

1909  (2d  Ex.  Sess.)  ch.  22  885 

1911,  ch.  8  877 

1911,  ch.  119,  J  6 886 

1911,  ch.  119,  J  7 341 


STEALING. 


See  Larceny. 


STIPULATIONS. 

See  Appeal  and  Error,  g  807. 

$6  (Tex.Civ.App.)  An  agreement  o(  counsel, 
to  be  enforceable,  must  be  reduced  to  writing, 
signed,  and  filed,  as  required  by  district  and 


county  court  rule  47  (142  S.  W.  xxi). — Ingram 
V.  McClure,  151  S.  W.  389. 

STOCK. 

See  Corporations,  §|  67,  174,  244,  876. 

STOCKHOLDERS. 

See  Corporations,  ||  174,  244, 
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STREET  RAILROADS. 

See  Appeal   and  Error,  §   1064;    Carriere,   H 
247,  287,  320. 

n.  XEQXrLATtOIX    AND     OPEBATIOII. 

}8I  (Mo.App.)  Where  the  trestle  of  a  street 
railway  company  was  used  by  the  public  so 
constantly  and  continnoasly  as  to  raise  a  pre- 
sumption of  knowledge  on  the  part  of  the  com- 
pany, its  servants  are  bound  to  use  the  same 
Tigilance  in  looking  for  travelers  at  that  place 
as  in  places  where  the  public  has  a  right  to  go 
on  the  tracks.— Shelton  t.  Metropolitan  St  By. 
Ca,  161  S.  W.  493. 

1 98  (Mo.App.)  A  pedestrian  who,  at  night, 
started  to  cross  a  trestle  of  a  street  railway 
without  looking  for  approaching  cars  wliich 
passed  at  frequent  intervals,  was  guilty  of  con- 
tributory negligence.— Shelton  v.  Metropolitan 
St  Ky.  Co.,  151  S.  W.  493. 

i  103  (Mo.App.)  The  humanitarian  rule  ap- 
plies where  the  employes  of  a  street  railroad 
In  charge  of  a  car  could  have  discovered  a 
person  on  the  track,  and  averted  injury  to  him. 
—Shelton  y.  Metropolitan  St  Ry.  Co.,  151  S. 
W.  493. 

{  1 17  (Mo.App.)  Although  a  motorman  is  not 
required  to  take  precautions  as  to  a  person  on 
the  track,  unless  be  is  apparently  oblivious  of 
the  approach  of  the  car,  if  it  appears  that  the 
traveler  was  not  aware  of  the  approach  of  a 
car,  and  the  motorman  could  have  avoided  in- 
juring him,  the  question  of  negligence  is  for  the 
jury.— Shelton  v.  Metropolitan  St  Ry.  Co.,  151 
S.  W.  493. 

STREETS. 

See  Municipal  Corporations,  {|  646-822. 

SUBCONTRACTORS. 

See  Mechanics'  Uens,  f  |  111,  US,  164,  281. 

SUBROGATION. 

131  (Ky.)  Where  a  creditor  obtains  Judg- 
ment against  the  principal  in  F.  county,  and  by 
a  suit  thereon  in  J.  county  recovers  Uie  amount 
of  the  first  Judgment  from  the  surety,  it  is  only 
necessary  that  the  surety,  as  a  condition  prece- 
dent to  action  against  the  principal  after  sat- 
isfaction of  the  J.  county  judgment,  should  take 
from  the  creditor  an  assignment  of  the  F. 
county  Judgment- Fidelity  &  Deposit  Co.  of 
Maryland  v.  Sousley,  151  S.  W.  353. 

A  surety  who  pays  a  judgment  against  his 
principal,  without  taldng  an  assignment  there- 
of, can  only  recover  from  the  principal  upon 
an  implied  promise. — Id. 

Under  Ky.  St  i  4666,  entitling  a  surety  who 
has  satisfieid  a  judgment  against  his  principal 
to  an  assignment  thereof,  such  assignment  need 
not  l>e  in  writing  nor  made  a  matter  of  rec- 
ord.—Id. 

After  a  surety's  right  of  action  against  his 
principal  is  barred,  he  may  not  revive  it  by  an 
order  of  court  without  notice  to  the  principal; 
but,  when  his  right  of  action  is  not  barred,  no- 
tice to  the  principal  of  his  intention  to  obtain 
an  assignment  of  the  creditor's  judgment  is 
not  necessary,  since  without  such  notice  the 
principal  may  interpose  his  defenses. — Id. 

Where  a  creditor  obtaining  judgment  against 
a  principal  in  F.  county  recovered  thereon 
against  the  surety  in  J.  county,  the  surety's 
payment  of  the  .T.  county  judgment  and  taking 
the  creditor's  assignment  of  the  F.  county  judg- 
ment did  not  extinguish  the  liability  of  the 
principal  under  the  F.  county  judgment— Id. 

The  presumption  is  that  a  surety's  payment 
of  a  judgment  against  the  principal  does  not 
extinguish  it  so  as  to  deprive  the  surety  of  the 
right  to  an  assignment  thereof.— Id. 


SUFFRAGE. 

See  Elections. 

SUICIDE. 

See  Insurance,  f  665. 

SUNDAY. 

See  Intoxicating  Liquors,  {{  224,  233;    Time, 

i  19  (Ky.)  Owners  of  a  horse  hired  on  Sunday 
for  a  pleasure  drive  held  not  precluded  by  the  ■ 
invalidity  of  the  contract  under  Ky.  St  1 1321, 
from  suing  for  the  death  of  the  horse  from  the 
defendant's  negligent  driving.— Hinkel  &  Edelen 
V.  Pruitt,  161  S.  W.  43. 

SUPERSEDEAS. 

See  Appeal  and  Error,  |  1234. 

SUPPORT. 

See  Uens,  {  7. 

SURETYSHIP. 

See  Principal  and  Snrety. 

SURPRISE. 

See  Continuance,  I  31 ;   New  Trial,  f  88. 

SURVEYS. 

See  Bonndariea. 

SWAMP  LANDS. 

S«e  PnbUc  Lands.  {  61. 

TAXATION. 

See  Adverse  Possession,  I  87 ;  Appeal  and  Er- 
ror, {  301 ;  Cancellation  of  Instrimients,  § 
24;  Constitutional  Law,  {  290;  Counties,  8 
192;  Drains,  S  76;  Fraudulent  Conveyances, 
S  300;  Licenses,  §§  7,  15;  Municipal  Corpo- 
rations, §J  450-567  ;  Schools  and  School  Dis- 
tricts, i  111;  Telegraphs  and  Telephones,  ff 
10,30. 

V.  LEVT  AND  ASSESSIOENT. 

(O  Mode  of  AaBesament  In  General. 

1 363  (Ky.)  An  assessment  of  taxes  b^  the 
county  board  of  supervisors,  without  notice  to 
the  taxpayer,  is  void. — Durbin  v.  Ohio  Valley 
Tie  Co.,  151  S.  W.  12. 

(CI)  Revlevr,   Correction,   or    Setting  Aalde 
of  Aaaeaament. 

1 453  (Ark.)  Acts  1911,  p.  230,  amending  Kir- 
by's  Dig.  I  7003,  furnishes  an  exclusive  remedy 
in  case  ol  overvaluation  by  first  applying  to 
the  board  of  equalization,  and  thereafter  by 
appeal  to  the  county  court,  and  then  to  the 
circuit  court.— Clay  County  v.  Bank  of  Knobel, 
151  S.  W.  1013. 

Under  Kirby's  Dig.  I  6992,  relating  to  the 
meeting  of  the  board  of  equalization,  and  sec- 
tion 1361  and  Acts  1895,  p.  36,  fixing  the  terms 
of  the  county  court  of  Clay  county,  and  Acts 
1911,  p.  161,  providing  for  separate  county 
courts  for  the  western  district  of  Clay  county, 
the  provisions  for  the  meeting  of  the  equaliza- 
tion board  and  the  session  of  the  county  court 
for  Clay  county  apply  to  the  western  district, 
and  a  taxpayer  in  the  western  district  may 
pursue  the  remedy  prescribed  by  Acts  1911, 
p.  230,  in  case  of  overvaluation. — Id. 
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Vnz.   COLLECTION     AND     ENFORCE- 

ICENT  AOAIN8T  PERSONS  OR 

PERSONAL  PROPERTY. 

(B)  Snimnarr  Remedle*  and  Aetlona. 

J  595  (Tex.Cir.App.)  Where  defendant  in  an 
action  for  delinquent  taxes  made  bis  vendors 
parties,  and  prayed  for  jud^ent  over  against 
them,  if  plaintiff  recovered  judgment  for  taxes, 
penalties,  and  costs,  judgment  against  the  ven- 
dors for  the  taxes,  penalties,  and  interest  was 
proper.— Gordon  v.  State,  151  S.  W.  867. 

(C)  Remedies  for  'Wroncrtal  Enforcement. 

1608  (Tex.Civ.App.)  On  suit  to  restrain  the 
collection  of  taxes,  that  excessive  property  was 
levied  on  is  not  available  to  plaintiff. — McMa- 
han  v.  Morgan,  151  S.  W.  1123. 

(610  (Tex.Civ.App.)  A  property  owner  who 
has  not  paid  taxes  assessed  against  him,  nor 
offered  to  pay  them,  cannot  sne  to  enjoin  an 
excessive  levy. — Mc&Iaban  v.  filorgan,  151  S. 
W.  1123. 

{611  (Ky.)  Evidence,  in  an  action  to  enjoin 
a  collection  of  taxes,  held  to  support  a  finding 
that  the  owner  had  no  notice  of  the  assessment 
by  the  supervisors. — Durbin  v.  Ohio  Valley  Tie 
Co.,  151  S.  W.  12. 

$611  (Tex.Civ.App.)  In  an  action  to  restrain 
the  collection  of  taxes,  the  burden  is  on  plain- 
tiff to  show  that  the  taxes  are  not  due  and  ow- 
ingby  him. — McMahan  t.  Morgan,  151   S.  W. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  Error,  I  1064;    licenses,  (  7; 
Trial,  J  256. 

I.  ESTABLISHBIENT,  OONSTRnOTION, 
AND  MAINTENANCE. 

1 10  (Ky.)  The  imposition  by  the  state  board 
of  valuation  and  assessment  of  a  franchise 
tax  upon  a  telephone  company  under  Ky.  St.  S 
4077,  and  the  payment  to  the  municipality  of 
its  part  of  the  tax,  does  not  give  the  company 
which  had  no  franchise  any  right  to  use  the 
streets.— Cumberland  Telephone  &  Telegraph 
Co.  T.  City  of  Calhoun,  151  S.  W.  659. 

I  15  (Ky.)  Though  a  telephone  company  was 
negligent  in  insulating  its  wires,  it  is  not  liable 
for  a  fire  caused  by  lightning  carried  into  a 
building  on  the  wire,  unless  but  for  its  negli- 
gence the  building  would  not  have  burned. — 
Wood  V.  Cumberland  Telephone  &  Telegraph 
Co.,  151  S.  W.  29. 

i  20  (Ky.)  In  an  action  to  recover  damages 
for  a  fire  alleged  to  have  been  caused  by  the 
negligent  failure  of  a  telephone  company  to  in- 
sulate its  wires  which  entered  a  building,  evi- 
dence held  insufficient  to  go  to  the  jury. — Wood 
V.  Cumberland  Telephone  &  Telegraph  Co.,  151 
S.  W.  20. 

In  an  action  for  damages  for  a  fire  alleged 
to  have  been  caused  by  a  telephone  company's 
negligence  in  failing  to  insulate  its  wires  which 
entered  a  building,  the  plaintiff  has  the  burden 
of  showing  that  the  fire  was  caused  by  the  com- 
pany's negligence. — Id. 

n.  REGULATION  AND  OPERATION. 

{30  (Ky.)  Where  a  telephone  company,  hav- 
ing a  franchise  for  a  telephone  exchange  and  to 
occupy  the  streets  of  the  municipality,  pays  a 
property  tax  to  the  city,  the  municipali&  can- 
not levv  a  license  tax  or  tax  on  th^  privilege 
of  conducting  its  business.^I!umberland  Tele- 
phone &  Telegraph  Co.  v.  City  of  Calhoun,  151 
S.  W.  659. 

A  resolution  of  the  board  of  trustees  of  a 
town  to  let  a  telephone  company  put  up  tele- 
phone poles  on  certain  streets,  though  acted 
upon  by  the  company,  is  not  a  franchise  with- 
in Const.  S  164,  but  only  a  license  which  may 
be  withdrawn  at  any  time,  and  hence  the  ma- 


nicipality  may  impose  on  It  «  licenae  or  occn- 
pation  tax.- Id. 

As  Const  §8  163,  164,  do  not  reqoire  a 
franchise  for  the  maintenance  of  a  telephone 
exchange,  a  license  tax  imposed  on  a  telephone 
company,  which  had  no  franchise,  based  upon 
its  maintenance  of  an  exchange,  cannot  be  de- 
feated on  the  ground  that  it  was  occupying  the 
streets  without  authority.— Id. 

{37  (Tex.Civ.App.)  If  the  recipient's  resi- 
dence beyond  the  free  delivery  limits  was  not 
known  to  the  sender  of  a  telegram  when  be 
filed_  it  for  transmission,  the  agent  at  the  re- 
ceiving office  should  notify  the  sender  so  as  to 
give  him  an  opportunity  to  pay  the  extra 
charges.— Western  TTnion  Telegraph  Co.  v. 
Vance,  151  S.  W.  004. 

A  telegraph  company  was  not  justified  in 
abandoning  all  effort  to  deliver  a  telegram 
merely  because  the  recipient  was  not  found  at 
the  address  stated,  and  his  actual  address  wa« 
beyond  the  free  delivery  limits. — Id. 

{38  (Tex.Civ.App.)  That  the  sender  of  a 
telegram  did  not  advise  the  company  that  the 
recipient  lived  beyond  the  free  delivery  limits, 
nor  offered  to  pay  the  extra  charges  tor  serv- 
ice, was  not  a  defense  to  an  action  for  negli- 
gent delay  in  delivery.— Western  Union  Tele- 
graph Co.  V.  Vance,  151  S.  W.  904. 

{ 66  (Tex.Civ.App.)  Evidence  in  an  action 
for  negligent  delay  in  delivering  a  telegram 
held  to  sustain  a  finding  of  negligence  in  trans- 
mitting and  delivering  the  message. — Western 
Union  Telegraph  Co.  v.  Vance,  151  S.  W.  904. 

Evidence  in  an  action  for  negligent  delay  in 
delivering  a  telegram  announcing  the  probable 
death  of  plaintiff's  daughter  held  to  show  that 
plaintiff's  inability  to  reach  his  daughter's  bed- 
side before  her  death  was  proximately  caused 
by  the  negligent  transmission  and  delivery.^Id. 

{  70  (Tex.CiT.App.)  The  jury  has  a  large  dis- 
cretion in  estimating  damages  to  be  awarded 
for  mental  anguish  as  from  the  negligent  deliv- 
ery of  a  telegram. — ^Western  Union  Telegraph 
Co.  V.  Vance,  151  8.  W.  904. 

{71  (Tex.Civ.App.)  A  verdict  for  $947.50  for 
failure  to  promptly  deliver  a  telegram  announc- 
ing the  death  of  plaintiff's  daughter  held  not 
excessive,  though  the  daughter  was  nnconscious 
from  the  sending  of  the  message  until  she  died, 
and  could  not  have  recognized  plaintiff. — Wes- 
tern Union  Telegraph  Co.  y.  Vance,  151  S.  W. 
904. 

TENANCY  IN  COMMON. 

See  Partition,  {  86. 

IL  MTTTUAL    RIGHTS,    DUTIES,    AND 
LIAHILITIES  OF  COTENANTS. 

{  15  (Ark.)  The  possession  of  a  tenant  is  not 
adverse  to  his  cotenant— Keith  v.  Wheeler,  151 
S.  W.  284. 

{28  (Mo.App.)  One  cotenant,  who  rents  the 
land  and  collects  the  rent,  will  be  liable  there- 
for to  the  other  cotenant--Crowley  v.  Crowley, 
151  S.  W.  512. 

m.  RIGHTS  AND  LTABTT.TT1E8  OS 

COTENANTS  AS  TO  THIRD 

PERSONS. 

{43  (Tex.Civ.App.)  In  order  for  a  person  to 
ratify  a  land  sale  contract  executed  by  his  co- 
owner,  it  is  essential  that  he  answer  or  agree 
to  same  with  knowledge  of  its  material  terms.— 
Parker  v.  Naylor,  151  S.  W.  1096. 

TERMINATION. 

See  Principal  and  Agent,  {  33. 

TERMS. 

See  Courts,  {  66. 

TESTAMENTARY  CAPACITY. 

See  WUla.  (  5& 
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THEATERS  AND  SHOWS. 

S«e  False  ImpriBonment,  g  15> 

THEFT. 

See  Burglary;   Larceny. 

THEORY. 

See  Appeal  and  E<Tror,  |  171. 

THREATS. 

See  Homicide,  {{  116,  158,  300. 

TICKETS. 

See  Carriers,  {  270. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  U  621,  655,  773,  909, 
1096,  1109;  Bills  and  Notes,  |§  92.  189; 
Contracts,  i  212;  Criminal  Law,  f  inn2;  r.m- 
inent  Domain,  §  124 ;  E>xceptionij,  Bill  uf.  i 
38;  E^xecutors  and  Administrator!^.  $  223; 
Indictment  and  Information,  §  87  :  Jiid^-'inent, 
I  321;  Jury,  I  23;  Motions,  i  54:  Notice,  g 
9;   Vendor  and  Purchaser,  §  3;   Wills.  §  7S2. 

{9  (Tez.CiT.App.)  Where  a  cause  of  action 
subject  to  the  four-year  limitation,  accrued  Oc- 
tober 2,  1907,  the  time  to  sue  expired  October 
1,  1911 ;  and  a  suit  commenced  the  following 
day  was  barred  by  limitations. — .Standard  v. 
Thurmond,  151  S.  W.  627. 

{  10  (Tex.Civ.App.)  The  time  within  which  to 
commence  a  suit  is  not  extended  because  the 
last  day  of  the  period  of  limitation  was  Sun- 
day.—Standard  T.  Thurmond,  151  S.  W.  627. 

TITLE. 

See  Boundaries,  I  43;  Courts,  $  231;  Bstop- 
pel,  |§  38.  39;  Quieting  TiUe,  {  22;  Tres- 
pass to  Try  Title. 

TORTS. 

See  Assault  and  Battery,  ti  13-42;  Corpora- 
tions, g  492;  Death;  False  Imprisonment; 
Fraud;  Judgment,  §|  2381  006;  Landlord 
and  Tenant,  §§  164-169,  274;  Libel  and  Slan- 
der; Malicious  Prosecution;  Municipal  Cor- 
porations. §J  762-822;  Negligence  I  Nui- 
sance ;  Railroads.  SS  233-482;  Street  Rail- 
roads; Trespass;  Trorer  and  Conversion; 
Waste,  §  4. 

I  1 0  (Tex.Civ.Api).)  Acts  of  defendant,  a  deal- 
er in  eggs,  in  writing  to  the  express  company 
which  employed  plaintiff,  and  whose  rules  for- 
bade him  to  engage  in  such  business  on  his  own 
account,  resulting  in  stopping  plaintiff's  person- 
al activity  in  such  business,  and  reducing  his 
profits  and  in  his  final  discharge,  without  mal- 
ice or  interference  with  his  customers,  held 
proper  competition,  and  not  actionable  as  an 
interference  with  plaintiff's  business.— Swift  & 
Co.  V.  Allen,  151  S.  W.  645. 

TOWNS. 

See  Weights  and  Measures,  {  & 

TRADING  STAMPS. 

See  Licenses,  g§  7,  16. 

TRANSCRIPTS. 

See  Appeal  and  E}rror,  g{  597,  621,  835. 


TRESPASS. 

See  Injunction,  g§  35,  46;  Mines  and  Minerals, 
I  51;  Mhiniclpal  Corporations,  §  691;  States, 
I  191. 

H.  ACTIONS. 

(B)  Trial,  Jndamient.  and  Re-rlevr. 

{67  (Ky.)  In  an  action  to  recover  damages 
for  timber  alleged  to  have  been  cnt  and  re- 
moved from  land  owned  by  the  plaintiff,  the 
evidence  held  sufficient  to  go  to  the  jury  on  the 
issue  of  the  plaintiCTs  title  to  such  lands. — 
Lovely  r.  Kentucky  Union  Co.,  151  S.  W.  392. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  |  1029:  Evidence,  |g 
244,  318 ;  Homestead,  i  212;  Railroads,  §  82. 

L  RIGHT  OF  ACTION  AND  DEFENSES. 

I  6  (Tex.)  Failure  of  the  acknowledgment  of 
a  deed  by  a  married  woman  to  state  that  she 
did  not  wish  to  retract,  will  not  defeat  a  suit 
by  her  remote  grantee  against  a  mere  intrud- 
er, where  she  lived  near  the  land,  and  for  over 
50  years  neither  she  nor  her  heirs  ever  ques- 
tioned the  deed.— Spivy  v.  March,  151  S.  W. 
1037. 

n.  PROCEEDINGS. 

}  32  (Tex.Civ.App.)  Though  plaintiff  is  not  re- 
quired to  plead  his  title,  yet  if  he  does  so,  and 
it  is  insufficient,  a  general  demurrer  should  be 
sustained. — National  Lumber  &  Creosoting  Co. 
V.  Maris,  151  S.  W.  32.5. 

§39  (Tex.Civ.App.)  E>vidence  relating  to  an 
interlocking  agreement  between  plaintiff  and 
defendant  railroad  companies  as  to  a  crossing, 
not  touching  the  land  in  controversy,  was  not 
admissible  in  trespass  to  try  tiUe.— PL  Worth 
&  D.  C.  Ry.  Co.  v.  Southern  Kansas  Ry.  Co., 
151  S.  W.  850. 

i  40  (Tex.Civ.App.)  In  trespass  to  try  title  to 
a  part  of  a  railroad  right  of  way,  a  deed  from 
plaintiff  to  defendant,  transferring  another  part 
of  its  right  of  way,  was  not  admissible. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Southern  Kansas 
Ry.  Co.,  151  S.  W.  850. 

$40  (Tez.Civ.App.)  Plaintiff  held  enriUed  to 
introduce  prior  deeds  in  its  chain  of  titie  to 
prove  tide  claimed.— Rider  v.  Radford,  151  S. 
W.  1181. 

Where  plaintiff  claimed  titie  through  a  deed 
from  a  mercantile  company  to  a  grocery  com- 
pany in  consideration  of  a  credit  on  debt  due 
the  grantee,  it  was  immaterial  that  the  ereSit 
was  not  in  fact  entered  on  the  grantee's  books 
until  after  defendant  ceased  to  be  a  member  of 
the  mercantile  company. — Id. 

§41  (Tex.Civ.App.)  Evidence  held  to  warrant 
a  finding  that  the  numbers  of  certain  surveys 
were  changed  in  the  land  oSice  by  the  commis- 
sioner and  orders  given  to  the  surveyor  to 
make  the  same  changes  in  the  field  notes. — 
Lee  V.  Simmons,  151  S.  W.  868. 

TRIAL. 

See  Abortion,  |  13;   Accord  and  Satisfaction,  § 


1006,  I06&-IOII,  l5l3,  1022,  1046,  1000, 
1061-1070;  Assault  and  Battery,  §§  42,  96; 
Banks  and  Banking,  f  85;  Boundaries,  §§ 
40,  41;  BrokersTl  88;  Carriers,  |§  320, 
321,  383:  Continuance;  Contracts,  {  176; 
Costs;  Criminal  Law,  §§  650-871;  Dam- 
ages, is  210-216;  Death,  §  103;  Deeds.  8 
66;  Easements,  §  37;  Explosives;  Homi- 
cide, §1  294-310  ;  Husband  and  Wife,  g  298%  ; 
Insurance,  g  669;  Intoxicating  Liquors,  JS 
238,  239;  Jury;  Landlord  and  Tenant,  gS 
169,  291;  Larceny,  g  71;  Libel  and  Slander, 
g  123;    Limitation  of  Actions,  g  199;    Mas- 
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ter  and  Servant,  IS  286-296;  Mortgages,  | 
480;  Municipal  Corporations,  f|  706,  822; 
Negligence,  §§  136-141 ;  New  Trial ;  Partner- 
sUp,  §§  218,  329;  Railroads,  U  282,  350. 
446 ;  Sales,  §§  182,  421 ;  Street  Railroads.  S 
117;  Telegraphs  and  Telephones,  i  20; 
Trespass,  §  67 ;  Vendor  and  Purchaser,  i  45 ; 
Venue;    Waters  and  Water  Courses,  ^  S3. 

m.  COVRSE  AHD  CONDUCT   OF 
TRIAI.  IN   OENERAI.. 

{ 25  (Ky.)  Under  Civ.  Code  Prac.  {  526,  im- 
posing the  burden  of  proof  on  the  party  who 
would  be  defeated  if  no  evidence  were  adduced, 
a  defendant  who,  though  denying  malice  in  mak- 
ing an  assault,  pleads  confession  and  avoidance 
has  the  burden  of  proof,  and  hence  is  entitled  to 
open  and  close  the  argument,  under  section 
317,  subsec.  6.— Shirley  y.  B«nick,  151  S.  W. 
357. 

S2S  (Ky.)  Defendants'  motion  for  leave  to 
make  the  concluding  argument  keid  properly 
overruled,  where  they  denied  the  allegations  of 
the  petition,  because  the  burden  was  on  plain- 
tiff.—.S^tna  Life  Ins.  Co.  v.  Rwtin,  151  S.  W. 


XV.  RECEPTION   OF   EVISENOE. 

(A)  Introdactlom,  Offer,  and  Admlaslon  of 
Kvldence  In  General. 

{41  (Tez.<Sy.App.)  It  is  within  the  court's 
discretion  to  permit  particular  witnesses  to  re- 
main in  the  courtroom  where  the  rule  is  in- 
voked.—Armstrong  Packing  Co.  v.  Clem,  151 
S.  W.  576. 

In  a  husband's  action  for  injuries  to  his  wife 
in  which  the  rule  was  invoked,  the  court  did 
not  abuse  its  discretion  in  permitting  both 
the  husband  and  wife  to  remain  in  the  court- 
room.— Id. 

<B)  Order  of  Proof.  Rebnttal,  and  Re- 
openlns  Case. 

S  62  (Ky.)  The  trial  court  has  a  discretion 
in  permitting  introduction  of  evidence  in  re- 
buttal.—.JStna  Life  Ins.  Co.  v.  Rustin,  151  S. 
W.  366. 

(C)  Objections,  Motions  to  Strike  Ont,  and 
Exceptions. 

f  89  (Tex.Qv.App.)  In  a  personal  injury  ac- 
tion, held  proper  to  strike  testimony  concern- 
ing a  wound  previously  received  by  plaintiff  in 
a  difficulty;  it  not  being  claimed  that  such 
wound  was  received  in  the  accident  sued  on. — 
ECnox  V.  Robbins.  151  S.  W.  1134. 

V.  AROT7MENTS  ANi>  CONDUCT  OF 
COUNSEIi. 

I  124  (Ark.)  It  was  highly  improper  for 
plaintiffs  counsel  to  state  in  argument  that 
a  man  who  had  committed  the  act  shown 
to  have  been  committed  by  defendant  should  be 
in  the  penitentiary.— Jenkins  v.  Quick,  151  S. 
W.  1021. 

§  125  (Ky.)  It  is  highly  improper  for  counsel 
to  go  without  the  record  for  the  purpose  of  ap- 
pealing to  the  passion  and  prejudice  of  the  ju- 
rors.—Chicago,  St.  L.  &  N.  O.  R.  Co.  V.  Row- 
ell,  151  S.  W.  950. 

{  125  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  child,  remarks  by  plaintiff's  counsel  that 
defendants  "make  me  tired  in  talking  about 
sympathy  for  this  little  girl  (plaintiff).  I  won- 
der how  about  the  bondholders  and  coupon 
clippers  that  own  this  road" — were  improper. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Wininger,  151 
S.  W.  586. 

{  i33  (Ark.)  Statements  of  counsel  that  de- 
fendant, though  having  time  to  offer,  had  offer- 
ed no  settlement  before  suit,  held  not  preju- 
dicial, where  they  were  immediately  with- 
drawn, and  the  jury  admonished  not  to  consid- 
er them.— St  Lonla,  I.  M.  &  S.  R.  Co.  v. 
Brogan.  161  S.  W.  699. 


i  133  (Ark.)  Statement  by  plaintiff's  counsel 
that  defendant  ought  to  go  to  the  penitentiary 
for  his  conduct  toward  plaintiff  held  harmless, 
where  the  court  told  the  jury  not  to  consider 
it,  and  counsel  apologized,  and  withdrew  the 
statement— Jenkins  v.  Quick,  181  8.  W.  1(«1. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURT. 

(A)  <tnestloas  of  Lavr  or  of  Fact  la  Gtea- 
eral. 

1 139  (Ark.)  A  directed  verdict  for  defend- 
ant is  proper  only  when,  under  the  evidence 
and  all  reasonable  inferences  therefrom,  the 
plaintiff  is  not  in  law  entitled  to  recover. — 
Wortz  v.  Ft.  Smith  Biscuit  Co.,  151  S.  W.  691. 

i  139  (Mo.App.)  Evidence  may  be  withheld 
from  the  jury  as  unworthy  of  belief  only  when 
it  is  opposed  to  the  plain,  undisputed  physical 
facts.— Uoode  v.  Central  Coal  &  Coke  Ca,  151 
S.  W.  508. 

§  140  (Mo.App.)  Whether  the  testimony  of 
witnesses  as  to  the  appearance,  movements,  and 
attitude  of  a  person  walking  on  an  elevated 
railroad  above  them  as  they  stood  in  the  street 
at  twilight,  and  while  they  could  see  him  mere< 
ly-in  silhouette,  was  entitled  to  credit,  was  a 
question  for  the  jury.— Shelton  v.  Metropolitan 
St  Ry.  Co.,  151  S.  W.  493. 

{  143  (Ky.)  That  defendant's  evidence  strong- 
ly contradicts  that  of  plaintiff  does  not  justify 
a  peremptory  instruction  for  defendant;  it  be- 
ing the  province  of  the  jury  to  weigh  all  the  evi- 
dence.— ^LouisviUe  &  N.  R.  (}o.  v.  Goodwin,  151 
S.  W.  376. 

(B)  Demnrrer  to  Xivldenoe* 

f  155  (Tenn.)  A  demurrer  to  evidence  wltb- 
draws  the  case  from  the  jury,  and  submits  it  to 
the  court  to  apply  the  law  to  the  admitted 
facts;  and  where  the  evidence  is  written,  or. 
though  parol,  is  certain,  the  other  party  must 
join,  or  waive  such  evidence. — King  v.  Cox,  151 
S.  W.  58. 

{  156  (Tenn.)  That  evidence  is  conflicting  does 
not.  prevent  a  demurrer  to  the  evidence,  as  all 
reasonable  inferences  are  in  plaintiff's  favor. — 
King  V.  Cox,  151  S.  W.  58. 

On  demurrer  to  the  evidence,  all  the  evidence 
on  damages  must  be  found  in  the  demurrer,  and 
the  amount  fixed  by  the  court.- Id. 

(D)  Direction  of  Terdlet. 

i  176  (Tenn.)  Moving  for  peremptory  instruc- 
tion is  not  a  waiver  of  objections  to  rulings 
on  evidence.— King  v.  Cox,  151  S.  W.  58. 

S  177  (Tenn.)  Concurring  motions  by  both 
parties  for  peremptory  instructions  do  not 
constitute  an  agreement  that  the  controversy 
shall  l>e  determined  by  the  court  without  the 
jury.— King  v.  Cox,  151  S.  W.  58. 

{  178  (Tenn.)  Upon  sustaining  a  motion  for 
peremptory  instructions,  the  case  may  be  re- 
manded to  the  jury  for  assessment  of  damag- 
es.—King  V.  Ox,  151  S.  W.  58. 

Vn.  INSTRUCTIONS  TO  JURT. 

(A)  Province  of  Conrt   and  Jury  la   Gen- 
eral. 

1 191  (Mo.App.)  In  an  action  for  injuries 
from  an  automobile,  where  the  only  issue  was 
as  to  its  ownership  and  control,  and  the  evi- 
dence, upon  that  issue  was  conflicting,  an  in- 
struction assuming  its  ownership  or  control  was 
error.— Warrington  v.  Bird,  151  S.  W.  754. 

§  191  (Tex.Civ.App.)  A  charge  not  to  con- 
sider the  annoyance  or  harm  caused  by  flies 
was  properly  refused  as  assuming  that  the 
slaughterhouse  sought  to  be  abated  was  not  re- 
sponsible for  the  flies. — ^Nations  v.  Harris,  151 
S.  W.  334. 

{191  (Tex.Civ.App.)  An  instruction  assum. 
ing  a  disputed  fact  is  properly  refused. — ^Free- 
man y.  Kennerly,  151  S.  W.  580. 
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t  191  CI^ei.€iT.Ap(p.)  In  an  action  for  in- 
juries to  a  child  while  crossinK  railway  tracks, 
an  instruction  assuming  that  the  child  attempt- 
ed to  cross  the  defendant's  train  held  properly 
refused.— Ft.  Worth  &  D.  0.  Ry.  Co.  y.  Win- 
inger,  151  S.  W.  586. 

i  191  (Tex.Oiv.App.)  Under  Key.  St  1911, 
art.  1071,  an  instruction  in  an  action  for  con- 
version held  erroneous  as  assuming  that  plain- 
tiff had  tendered  the  correct  amount.— May  v. 
Anthony,  151  S.  W.  602. 

In  an  action  for  conversion,  an  instruction 
held  erroneous  as  assuming  that  defendant  had 
sold  the  property  at  the  time  of  the  tender.— Id. 

§  192  (Tex.Civ.App.)  Where  the  president  of 
an  insurance  company,  also  named  as  the  trus- 
tee in  a  deed  of  trust  given  to  the  company,  in 
negotiating  the  loan,  insisted  that  the  insurance 
should  be  carried  in  his  company,  the  court 
did  not  err  in  treating  it  as  undisputed  that 
the  company  selected  itself  to  carry  the  insur- 
ance.— Commonwealth  Fire  Ins.  Co.  v.  Oben- 
chain.  151  S.  W.  611. 

§  194  (Tex.Civ.App.)  Where  the  court  fully 
charged  as  to  the  issues  of  contributory  negli- 
gence and  assumption  of  risk,  the  giving  at  the 
request  of  the  master  of  numerous  special  charg- 
es thereon  held  error  as  a  comment  on  the 
weight  of  the  evidence. — Rntlin  v.  Trinity  Oil 
Co.,   151   S.   W.  584. 

I  194  (Tex.Civ.App.)  An  instruction  on  the 
weight  of  evidence  is  properly  refused. — Texas 
&  P.  Ry.  Co.  V.  Good,  151  S.  W.  617. 

i  194  (Tex.Civ.App.)  A  charge  that  if  feed- 
ing and  watering  plaintiff's  cattle  was  made 
necessary  '  by  defendant's  negligence  in  delay- 
ing shipment,  if  it  did  delay  the  cattle,  then 
plaintiff,  if  be  paid  for  the  feeding,  would  be 
entitled  to  recover  the  sum  paid,  is  not  on  the 
weight  of  the  evidence  as  telling  the  jur^  that 
the  delay  was  caused  by  defendant's  negligence. 
—St.  Louis  &  S.  F.  Ry.  Co.  v.  Knox,  151  S. 
W.  902. 

An  instruction  that  if  the  jury  find  for  a 
shipper  of  cattle  his  measure  of  damages  is 
the  difference  between  the  marliet  value  at  the 
time  of  arrival  in  the  condition  they  were  in 
and  what  would  have  been  their  value,  had 
there  been  no  delay  or  negligence,  is  not  on 
the  weight  of  the  evidence. — Id. 

8  194  (Tex.Civ..^p.)  Where  the  answer  plead- 
ed three  issues  of  contributory  negligence,  all 
of  which  were  substantiated  by  testimony,  sep- 
arate charges  thereon  were  not  on  the  weight 
of  the  evidence  because  giving  undue  promi- 
nence to  the  issue  of  contributorv  negligence. — 
Walker  v.  MetropoUtan  St.  Ry.  Co.,  151  S.  W. 
1142. 

(B)  Neeessltr  And   Bnbjeet-Matter. 

{203  (Mo.App.)  The  court,  undertaking  to 
give  an  instruction  on  the  whole  case,  must 
cover  not  only  plaintifTs,  but  also  defendant's 
side.— Thornton  v.  Mersereau,  151  S.  W.  212. 

g  203  (Mo.App.)  An  instruction  which  is 
merely  a  statement  of  the  facts  on  which  plain- 
tiff based  her  claim  of  recovery  is  not  errone- 
ons.— Ledbetter  v.  City  of  KIrksviUe,  151  S.  W. 
22a 

(C)  Form,    ReqalBlte*!   and    BnfllcienoT'. 

§233  (Mo.App.)  Where  plaintiff  states  the 
same  cause  of  action  in  different  counts,  the 
court  should  charge  that,  if  the  jury  finds  for 
him  on  one  of  the  counts,  it  should  find  no 
damages,  or  at  the  most  mere  nominal  damag- 
es, on  the  other  counts,— Blackmer  &  Post 
Pipe  Co,  V.  Mobile  &  O.  R.  Co,,  151  S.  W.  164. 

1233  (Tex.Civ.App.)  An  instruction  properly 
Bubmitting  an  issue  need  not  include  all  the 
other  material  issues  submitted  by  other  in- 
etructions.— Anderson  v.  Crow,  151  S.  W.  1080. 

f  234  (Tex.Civ.App.)  Instructions  that  defend- 
ants have  the  burden  of  proving  their  respective 


pleas  of  contributory  negligence  by  a  prepon- 
derance of  evidence  held  proper.— Texas  &  P. 
Ry.  Co.  V.  Good,  151  S.  W.  617. 


§236  (Mo.)  Instruction  held  bad,  in  that  it 
especially  called  attention  to  plaintiff's  interest 
as  an  inducement  to  swear  falsely,  and  declared 
all  her  testimony  against  interest  to  be  true, 
and  required  all  in  her  behalf  to  be  scrutinized 
with  care.— Benjamin  v.  Metropolitan  St.  Ry. 
Co.,   151  S.  W.  91, 

§237  (Tex.Civ.App.)  An  instruction  that,  if 
plaintiff  had  "established"  certain  facts,  the 
jury  should  answer  an  interrogatory  in  the  af- 
firmative held  not  to  require  too  high  a  degree 
of  proof.— Gamble  v.  Martin,  151  S.  W.  327. 

{  244  (Ark.)  It  was  not  error  to  refuse  an  in- 
struction stating  and  emphasizing  the  purpose 
for  which  plaintiff's  affidavit  in  replevin  .could 
be  considered.— Jenkins  v.  Quick,  151  S.  W. 
1021. 

§  244  (Mo.App.)  An  instruction,  in  an  action 
for  commissions  for  procuring  a  purchaser,  held 
not  an  undue  comment  on  a  single  fact.-— Gill- 
fillan  V.  Schmidt,  151  S.  W.  161. 

§  244  (Mo.App.)  An  instruction,  in  an  action 
against  a  landlord  for  injuries  to  the  tenant's 
wife  caused  by  a  defect  in  the  premises,  held 
not  objectionable  as  an  undue  comment  on  the 
evidence.— Haywood  v.  Knhn,  151  S.  W.  204. 

§  244  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  child  while  crossing  railroad  jrards,  the 
court's  charge  held  not  improper  as  giving  un- 
due emphasis  to  the  question  of  exemption 
from  contributory  negligence  on  account  of  the 
lender  years  of  the  plaintiff.— Ft  Worth  &  D. 
O.  Ry.  Co.  T.  Wininger,  151  S.  W.  586. 

§  244  (Tex.Civ.App.)  Instruction,  on  partner- 
ship accounting,  that  certain  facts  not  amount- 
ing to  an  estoppel  might  be  considered  on  the 
question  of  whether  land  was  partnership  prop- 
erty, held  erroneous  as  singling  out  a  portion 
of  the  evidence.— Hengy  v.  Hengy,  151  S.  W. 

(D)  AppUoabllltr    to    Pleadlnvs    and    RtI- 
deaee. 

§  251  (Ey.)  Where  a  mining  company  sued  for 
injuries  to  an  employs  pleaded  contributory 
negligence  in  general  terms  only,  an  instruction 
on  contributory  negligence  based  on  the  load- 
ing of  a  car  in  a  particular  manner  was  prop- 
erly refused.— Jellico  Coal  Mining  Co.  t.  Lee, 
151  S.  W.  26. 

An  instruction  on  acts  of  contributory  neg- 
ligence contemporaneous  with  the  injury,  though 
not  pleaded,  is  proper,  but  it  is  otherwise  as 
to  acts  occurring  before  or  after  the  injury.— Id. 

}  25 1  (Tex.Civ.App.)  An  issue  raised  by  the 
evidence  but  not  by  the  pleadings  should  not  be 
submitted.— Miller  v.  Layne  &  Bowler  Co.,  151 
S.  W.  341, 

§251  (Tex.OiT.App.)  The  refusal  of  an  in- 
struction requested  by  defendant,  relative  to  an 
issue  not  submitted  to  the  jury  as  a  ground 
of  recovery,  was  not  error.— St.  Louis  &  S. 
F.  R.  Cto.  V.  Cartwright,  151  S.  W.  630. 

(251  (Tex.Civ.App.)  A  requested  Instruction 
which  authorizes  a  recovery  for  negligence  not 
counted  on  in  the  petition  is  properly  refused. 
—Walker  ▼.  Metropolitan  St  Ry.  Co.,  151  S. 
W.  1142. 

1 252  (Ark.}  In  an  action  for  the  death  of 
a  person  killed  on  a  railroad  track,  that  the 
evidence  did  not  show  drunkenness  of  such 
person  held  not  to  render  improper  the  giving 
of  an  instruction  on  the  duty  of  the  employes  on 
discovering  his  insensibility  to  danger  from 
drunkenness  or  other  cause. — St.  Louis  &  S.  F. 
R.   Co.  V.  Newman,  151  S.  W.  255. 

§  252  (Ky.)  In  absence  of  evidence  of  a  pas- 
senger's contributory  negligence  while  boarding 
a  car,  it  was  error  to  Instmct  on  such  negli- 
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gence.— Samuels  v.  Louisville  Ry.  Co..  151  S. 
W.  37. 

§  252  (Ey.)  An  instruction  on  contributory 
negligence  of  a  property  owner  suing  for  in- 
juries from  an  inadequate  sewer  to  the  effect 
that,  if  there  was  a  drain  in  plaintiff's  base- 
ment below  the  level  of  the  sewer,  be  could 
not  recover,  was  properly  refused,  where  there 
was  no  evidence  that  the  drain  was  connected 
with  the  sewer. — City  of  Louisville  v.  Kram- 
er's Adm'x,  151  S.  W.  379. 

i  252  (Mo.)  An  instruction  in  a  boundary 
case  as  to  the  effect  of  a  fence  built  by  pre- 
vious owners  "for  their  convenience"  held  not 
objectionable;  there  being  no  evidence  of  the 
purpose  of  such  owners  in  erecting  the  fence. — 
HUgedick  v.  Gruebbel,  151  S.  W.  731, 

{252  (Mo.App.)  An  instruction  that  defend- 
ants could  not  recover  on  their  counterclaim, 
if  they  knew  of  the  damaged  condition  of  the 
property  at  the  time  they  purchased  it  from 
plaintiffs,  heUt  not  erroneous,  on  the  ground 
that  there  was  no  evidence  that  they  knew 
thereof.— AluUinax  v.  Lowry,  151  S.  W.  745. 

f  252  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  child  while  crossing  railroad  tracks, 
an  instruction  as  to  the  duty  of  railroad  em- 
ployes held  justified  by  the  evidence. — Ft.  Worth 
&  D.  G.  Ry.  Co.  V.  Wininger,  151  S.  W.  586. 

lu  an  action  for  injuries  to  a  child  received 
in  a  railroad  yard,  instructions  on  ordinary  care 
and  contributory  negligence,  as  affected  by 
the  age  and  intelligence  of  the  person  injured 
held  warranted  by  the  evidence. — Id. 

f  252  (Tex.Civ.App.)  There  must  be  some 
proof  that  rules  were  promulgated  for  the  safe- 
ty of  an  inexperienced  minor  employ^,  or  a 
specific  order  given  as  to  the  manner  in  which 
his  work  should  be  carried  on,  before  it  is  er- 
ror to  refuse  to  submit  an  instruction  based 
on  contributory  negligence  for  violating  such 
known  mles  or  specific  order.— Armour  &  Co. 
V.  Morgan,  151  S.  W.  861. 

$252  (Tex.CivApp.)  Where  a  peace  officer, 
while  acting  in  his  capacity  as  employ^  for  de- 
fendant, who  was  running  a  show,  arrested 
plaintiff,  in  a  dispute  over  a  seat,  an  instruc- 
tion as  to  the  official  duties  of  a  peace  officer 
was  properly  refused  as  abstract.— Rucker  v. 
Barker,  151  S.  W.  871.. 

1 252  (Tex.Civ>App.)  A  requested  instruction 
ignoring  issues  raised  by  the  evidence  is  prop- 
erly refused. — Anderson  v.  Crow,  151  8.  W. 
lOSO. 

§  253  (Ark.)  An  instruction  that,  if  the  jury 
fouud  certain  facts,  plaintiff  should  not  be  re- 
garded as  having  assumed  any  danger  from  the 
defective  appliance,  and  the  jury  should  find 
for  him  if  he  was  injured  as  he  claims  is  er- 
roneous, as  disregarding  claim  of  contributory 
negligence.— St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Steed,  151  S.  W.  257. 

i  253  (Mo.App.)  In  an  action  for  services, 
defended  on  the  ground  that  plaintiff  was  a 
partner,  an  instruction  undertaking  to  cover 
the  whole  case,  without  submitting  the  issue  of 
partnership,  was  erroneous. — Thornton  v.  Merse- 
reau,  151  S.  W.  212. 

{  253  (Mo.App.)  An  instruction  that  the  only 
question  was  whether  decedent  coal  miner  was 
killed  by  a  rock  fall  while  working  at  his  place 
of  work  was  erroneous,  as  ignoring  the  issue 
of  whether  the  dangerous  character  of  the 
rock  should  have  been  discovered  by  the  em- 
ployer in  the  exercise  of  ordinary  care. — Goode 
V.  Central  Coal  &  Coke  Co.,  151  S.  W.  508. 

{ 253  (Mo.App.)  In  an  action  on  a  note,  de- 
fended on  the  ground  of  failure  of  considera- 
tion and  fraud,  an  instruction  submitting  the 
issue  of  fraud,  but  leaving  out  of  consideration 
the  question  of  the  materiality  of  the  rep- 
resentations relied  on,  or  whether  injury  re- 
sulted, held  erroneous. — Birch  Tree  State  Bank 
T.  Dowler,  151  S.  W.  781. 


f  253  (Tex.Civ.App.)  An  instruction  in  an 
action  for  injuries  to  a  railroad  employ^  which 
ignores  Acts  31st  Leg.  (1st  Ex.  Sess.)  c.  10,  re- 
lating to  comi>arative  contributory  negligence, 
held  properly  refused.— Freeman  v.  Kennerly, 
161  S.  W.  580. 

(B)  Revnesta  or   Prayers. 

1 256  (Mo.App.)  In  an  action  against  a  land- 
lord for  injuries  to  the  tenant's  wife  caused 
by  a  defect  in  the  premises,  the  landlord,  if 
desiring  a  specific  instruction  on  the  question 
of  the  condition  of  the  premises  at  the  time  of 
the  accident  and  at  the  time  of  the  letting 
should  have  asked  it — Haywood  v.  Kahn,  151 
S.  W.  204. 

{256  (Tex.Civ.App.)  An  instruction  that  a 
telegraph  company  is  held  to  the  exercise  of 
reasonable  care  and  diligence  was  not  error, 
in  the  absence  of  request  for  a  more  specific 
charge,  on  the  ground  that  the  company  need 
only  exercise  "ordinary  care"  under  the  cir- 
cumstances.— Western  Union  Telegraph  Co.  v. 
Vance,  151  S.  W.  904. 

i  256  (Tex.Civ.Api).)  A  diar^  to  find  for  de- 
fendant unless  certain  facts  existed  was  affirm- 
atively erroneous,  since  a  special  charge  to  find 
for  plaintiff  upon  other  facts  would  have  been 
contradictory  thereof. — ^Hengy  t.  Hengy,  151  S. 
W.  1127. 

Where  plaintiff  claimed  that  partnership  was 
dissolved,  and  a  new  partnership  afterwards 
formed,  an  instruction  uat  the  old  partnership 
was  presumed  to  continue  unless  a  dissolution 
was  shown  by  the  evidence  held  correct  as  far 
as  it  went,  and  failure  to  instruct  as  to  plain- 
tiff's theory  was  not  reversible  error  in  the  ab- 
sence of  a  request  for  special  charges. — Id. 

The  failure  of  the  trial  court  in  its  charge  to 
apply  all  of  the  law  applicable  to  the  case 
should  have  been  cured  by  offering  special 
charges. — Id. 

i  260.  An  Instruction  covered  by  the  charge 
as  given  is  properly  refused. 
—(Ark.)  Thomas  v.  Jackson,  ISl  S.  W.  521; 
Johnston-Reynolds  Land  Co.  v.  Fuqua,  Id. 
693;  St.  Louis,  I.  M.  &  S.  By.  Co.  ▼. 
Jacks,  Id.  706;  C.  C.  Emerson  &  Co.  T. 
Stevena_  Grocer  Co.,  Id.  1003;    Jenkins  y. 

exas  &  P.  Ry.  Co.  v.  Good, 
.  St  Louis  &  8.  F.  Ry.  Co. 
V.  Knox,  Id.  902;  Anderson  v.  Crow,  Id. 
1080. 

{  260  (Ky.)  It  is  not  error  to  refuse  instmc- 
tions  substantially  covered  by  the  charge  giv- 
en.—City  of  Carlisle  v.  GampbeU,  151  S.  W. 
673. 

{260  (Tex.Cav.App.)  In  an  action  for  in- 
juries to  a  brakeman,  the  refusal  to  give  a 
charge  on  contributory  n^ligence  held  not  er- 
roneous in  view  of  the  charge  given. — ^Free- 
man V.  Kcnnerly,  151  S.  W.  580. 

§260  (Tex.Civ.App.)  A  special  charge  re- 
quested was  properly  refused  where  the  proposi- 
tion presented  was  fully  covered  by  the  gen- 
eral charge  of  the  court— Ft.  Worth  &  D.  O. 
By.  Co.  V.  Wininger,  151  S.  W.  586. 

{260  (Tex.Civ.App.)  Where  the  main  charge 
in  a  servant's  action  for  injuries  required  the 
jury  to  find  both  that  the  failure  to  provide 
safeguards  was  negligence  and  that  sach  failnie 
was  the  proximate  cause  of  the  plaintiff's  in- 
jury, a  special  charge  on  the  issue  of  proiimate 
cause  was  not  required. — Armour  &  Co.  t.  Mor- 
gan, 151  S.  W.  861. 

{  263  (Tex.Civ.App.)  It  was  not  error  for  tiie 
court,  after  stating  the  case  and  giving  some 
principles  of  law  applicable  thereto,  to  give  such 
special  charges  prepared  by  the  parties  as  were 
apnlicable.— Armstrong  Packing  Co.  ▼.  Clem, 
151  S.  W.  676. 

(F)  Objeetlona  and  Bzeeptloaa. 

i  279  (Ark.)  Where  an  instruction  is  confus- 
ing or  misleading,  the  party  aggrieved  abonld 
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specifically  point  out  such  oblecdon,  so  that 
the  court  may  correct  it— C.  C.  Emerson  & 
Co.  V.  Stevens  Grocer  Oo.,  151  S.  W.  1003, 

(G)  Oonatraetlon  aad  Oyeratloa. 

i  295  (Tez.CiT.App.)  All  parts  of  instructions 
must  .  be  considered  together  in  determining 
their  meaning.— Freeman  v.  Kennerly,  151  S. 
W.  580. 

S  296  (Ark.)  Where,  in  other  instructions,  the 
jury  had  been  told  that  their  finding  of  negli- 
gence, or  not,  must  be  based  on  the  evidence, 
an  instruction  defining  negligence,  and  stating 
that  if  they  believed  a  certain  thing  was  done, 
and  was  negligence,  and  caused  plaintiff's  in- 
jury, he,  unless  guilty  of  contributory  negli- 
gence, could  recover,  is  not  objectionable  as 
leaving  the  jury  to  believe  defendant  negligent, 
regardless  of  the  evidence. — Oak  Leaf  Mill  Oo. 
V.  LitUeton,  151  S.  W.  262. 

{296  (Ark.)  Instruction  to  find  for  plaintiff, 
if  his  injury  resulted  from  defendant's  failure 
to  exercise  reasonable  care  in  placing  on  a 
switch  track  the  car  with  which  his  engine 
collided,  held  not  erroneous,  as  assuming  that 
defendant  was  negligent,  when  followed  by  oth- 
er instructions  clearly  showing  the  court's  in- 
tention to  submit  the  question  of  defendant's 
negligence.— St.  I/>uiB,  I.  M.  &  S.  R.  Co.  v. 
Brogan,  161  S.  W.  609. 

{  296  (Mo.App.)  In  an  action  for  commissions 
for  procuring  a  purchaser  of  real  estate,  an 
instruction  held  not  objectionable  as  leaving  the 
jury  to  determine  the  contract  of  employment, 
in  view  of  another  instruction  stating  the  terms 
of  encb  contract — Gillfillan  v.  Schmidt,  151  S. 
W.  161. 

$  296  (Mo.App.)  An  erroneous  instruction, 
which  directed  a  verdict  on  the  hypothesis  stat- 
ed, was  not  cured  by  contrary  instructions. — 
Goode  ▼.  Central  Coal  &  Coke  Co.,  161  S.  W. 
508. 

1 296  (Tex.Civ.App.)  The  giving  of  a  confus- 
ing and  misleading  charge  is  harmless;  numer- 
ous special  charges  clearly  instructing  in  the 
matter  being  given.— Texas  &  P.  Ry.  Co.  t. 
Good,  161  S.  W.  617. 

{296  (Tex.Clv.App.)  Under  Courts  of  Civil 
Appeals  Rules,  62a,  providing  that  a  judgment 
shall  not  be  reversed  for  nonprejudicial  error, 
an  erroneous  instruction  defining  a  land  part- 
nership held  not  reversible  error  where,  con- 
sidered with  another  instruction,  it  could  not 
have  misled  the  jury.— Pariter  v.  Naylor.  151  S. 
W.  1096. 

IX.  VERDICT. 
<A)  Qeneral   Verdict. 

{329  (Mo.App.)  A  verdict  must  be  responsive 
to  the  issues.- Advance  Thresher  Co.  v.  Speak, 
151  S.  W.  235. 

(B)   Bpeelal  Interroar«toplea  and  Findings. 

(  348  (Tex.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St  1897,  arts.  1328,  13.S3,  the  case  should  not 
be  submitted  to  the  jury  so  as  to  require  a 
verdict  in  part  general  and  in  pert  special. 
Hence,  the  court  naving  decided  not  to  submit 
special  issues,  refusal  of  two  special  issues  was 
proper.— Hengy  v.   Hengy,  151  S.  W.  1127. 

I  349  (Tex.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St  1897,  art  1333,  as  amended  by  Acts  26th 
Leg.  c.  ill,  the  submission  of  a  case  on  spe- 
cial issues  is  in  the  trial  court's  discretion. 
-Hengy  v.  Hengy.  151  S.  W.  1127. 

X.  TBIAI.  BT  001TBT. 

(A)  Henrinc  and  Determination  of  Cause. 

(386  (Mo.)  In  a  case  tried  before  the  court 
without  a  jury,  the  rules  of  law  governing  the 
giving  and  refusing  of  instructions  are  not 
changed.— Cousins  v.  White,  151  S.  W.  737. 


TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Execution,  {  181. 

TROVER  AND  CONVERSION. 

See  Bailment,  (  16;    Trial,  {  191. 
n.  AOTIOHS. 

(B)  JnrlBdlotloa,  Parties,  Prellmlnarr 
ProeeedinsB,  and  Pleadtav. 

{  34  (Tex.Civ.App.)  Where  the  petition  charg- 
ed that  the  defendant  on  or  about  May  10,  1900, 
unlawfully  converted  plaintiff's  property,  proof 
of  conversion  in  June  or  August  1910,  was  a 
fatal  variance.— May  v.  Anthony,  161  S.  W. 
602. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See  Adverse  Possession,  {  4;  Bankrupt^,  H 
142,  302;  Charities,  {  36;  Common  Law; 
Execution,  |  41;  Injunction,  {{  118,  148, 172; 
Wills,  {{  602,  673. 

I.   CREATION,  EXISTENCE,  AND  TA> 
I.IDnY. 
(A)  Express  Trusts. 

{41  (Tez.CSv.App.)  A  party  seeking  to  es- 
tablish a  trust  in  his  favor  in  land  the  legal 
title  to  which  is  in  another  has  the  burden  of 
proving  the  facts  necessary  to  constitute  a 
trust.— Hengy  v.  Hengy,  151  S.  W.  1127. 

{44  (Ky.)  Evidence  held  to  sustain  a  find- 
ing that  land  was  purchased  at  an  execution 
sale  by  defendant's  mtestate  for  his  own  bene- 
fit, and  not  in  trust  for  others.- Hall  ▼.  Bar- 
tram's  Adm'r,  151  S.  W.  40. 

(B)  Reaultlnv  Trusts. 

{  72  (Ark.)  A  trust  results  in  favor  of  one 
purchasing  land  with  his  own  money  and  tak- 
ing title  in  another's  name,  unless  the  nominal 
purchaser  occupies  a  fiduciary  relation  such  as 
wife  or  child.— Keith  v.  Wheeler,  151  S.  W.  284. 

{ 86  (Ark.)  The  burden  of  showing  a  pur- 
chase-money trust  is  upon  the  party  claiming 
its  existence.— Keith  v.  Wheeler,  151  S.  W. 
284. 

{86  (Mo.)  One  seeking  to  establish  a  result- 
ing trust  in  real  estate  on  the  ground  that  his 
money  went  into  the  purchase  thereof,  while 
the  legal  title  was  taken  in  the  name  of  an- 
other, has  the  burden  of  proving  the  fact  clear- 
ly and  convincingly. — Easter  v.  Easter,  151  S. 
W.  413. 

!  89  (Ark.)  Evidence  held  to  show  that  land 
purchased  by  a  father  and  which  he  caused  to 
be  conveyed  to  his  wife  and  a  stepdaughter 
amounted  to  a  gift  to  the  stepdaughter  so  that 
no  trust  resulted  in  favor  of  the  father  of  which 
his  son  after  his  death  could  take  advantage- 
Keith  V.  Wheeler,  151  S.  W.  284. 

A  purchase-money  trust  can  only  be  estab- 
lished by  clear,  convincing,  and  satisfactory  evi- 
dence.—Id. 

{89  (Mo.)  A  purchase-money  trust  can  only 
be  established  by  clear,  strong,  and  unequivo- 
cal parol  evidence.-^Waddle  v.  Frazier,  151  S. 
W.  87. 

189  (Mo.)  Evidence  held  not  to  establish  a 
resulting  trust  in  real  estate,  on  the  theory  that 
plaintiffs  money  went  into  the  purchase  of  the 
j  property.— Easter  v.  Easter,  151  S.  W.  413. 
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$94  (Mo.)  Issuance  of  a  patent  in  correction 
of  a  prior  patent,  which  erroneously  described 
the  land,  held  to  vest  in  the  patentee  the  le- 
gal title  in  trust  for  his  grantee  in  a  warranty 
deed,  or  their  representatives. — Marshall  v.  Hill, 
151  S.  W.  131. 

i  102  (Tex.CSv.App.)  Certain  stockholders  of 
a  corporation,  having  taken  title  to  certain 
real  property  in  their  own  names  pursuant  to 
an  option  belonging  to  the  corporation,  held 
constructive  trustees  of  the  title  for  the  corpo- 
ration's benefit.— National  Lumber  &  Creosot- 
ing  Co.  V.  Maris,  151  S.  W.  325. 

TV.  MANAOEMENT  AND  DISPOSAL 
OF  TRUST  PROFEBTT. 

Ji  l93'/2  (Ky.)  A  court  held  to  properly  per- 
t  sale  of  a  trust  estate,  consisting  of  unpro- 
ductive property,  and  the  advantageous  rein- 
vestment of  the  proceeds  in  other  property. — 
Owen  V.  Burks,  151  S.  W.  369. 

{ 240  (Mo.App.)  A  minority  trustee  is  not 
personally  liable  on  a  contract  which  he  did 
not  personally  make  merely  because  a  majority 
of  the  trustees  authorized  it. — Market  v.  Peck, 
151  S.  W.  772. 

The  provision  in  a  will  creating  a  trust  and 
giving  trustees  power  to  sell  or  lease  that  a 
majority  of  the  trustees  shall  govern  concerns 
only  the  matter  of  binding  the  estate,  and  does 
not  render  minority  trustees  personally  liable 
on  contracts  made  by  the  majority.— Id. 

J  265  (Mo.App.^  The  only  judgment  which 
may  be  rendered  in  an  action  at  law  against  de- 
fendants as  trustees  under  a  testamentary  trust 
is  one  based  on  their  personal  liability. — Markel 
V.  Peck,  151  S.  W.  772. 

VI.  AOOOUNTINO  AND  COMPENSA- 
TION  OF  TRUSTEE. 

{312  (Ark.)  A  trustee  under  an  express  trnst 
for  the  care  of  an  imbecile  held  entitled  to  re- 
cover from  the  estate  of  the  imbecile  moneys  re- 
quired to  be  returned  to  the  purchasers  of  lands 
which  did  not  pass  to  the  trustee  because  of 
the  invalidity  of  a  will. — Hare  v.  Sisters  of 
Mercy,  161  S.  W.  515. 

ULTRA  VIRES. 

See  Corporations,  f  388. 

UNDUE  INFLUENCE. 

See  Deeds,  f {  196-211 ;    WiUs,  H  164-166. 

UNITED  STATES. 

See   Judgment,   (  829;    PabUc  Lands,   $i  61, 
127; 

UNLAWFUL  DETAINER. 

See  Landlord  and  Tenant,  {  291. 

USE  AND  OCCUPATION. 

I  I  (Ark.)  Where  an  attorney  for  creditors  of 
a  tenant  took  possession  of  the  leased  premises 
with  the  acquiescence  of  the  landlord,  he  was 
liable  for  use  and  occupation  without  any  agree- 
ment as  to  the  rent— Cooley  v.  Ksir,  151  S.  W. 
254. 

USURY. 

X.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)   Natnre  and  Valiaitr- 

{  57  (Ark.)  The  payment  of  a  bonus  by  a  bor- 
rower to  his  own  agent  for  proctiring  a  loan 
does  not  make  the  transaction  usuiions. — Smith 
V.  Mack,  151  S.  W.  431. 

<B)   Rltchta  and  Remedieai  of  Parties. 

f  113  (Ark.)  The  burden  is  npon  the  party 
pleading  usury  to  clearly  show  that  the  trans- 


action was  usurious.— Smith  t.  Mack,  151  S. 
W.  431. 

i  117  (Ark.)  Evidence  in  a  foreclosure  action 
on  secured  notes  held  to  sustain  findings  against 
the  defense  of  usury.— Smith  v.  Mack,  iBl  S. 
W.  431. 

VACATION. 

See  Appeal  and  Error,  {  447 ;  Highways,  |  77 ; 
Judgment,  ||  13&-1(B. 

VARIANCE. 

See  Bail,  {  93;   Pleading,  |  386. 

VENDOR  AND  PURCHASER. 

See  jickmiwledgment,  §5;  Adverse  Possession, 
§  Sr> :  Appeal  and  Error,  5  842 ;  Constitn- 
tioiKil  Law,  S  309;  Contracts,  S  170;  Dis- 
missal and  Nonsuit,  §  10:  Estoppel,  ^  29; 
Fraud.  §  20;  Infants,  §|  29,  30;  Injunction, 
H  14S,  172;  Tenancy  in  Common,  t  43; 
Trusts,  §§  72,  86,  SO ;    Venue,  |  5. 

I.  REQUISITES  AND  VAIJDITT  OF 
CONTRACT. 

{3  (Tex.)  A  contract  by  A.  to  give  B.  exclu- 
sive sale  of  land  for  90  days,  and  to  execute 
deed  either  to  B.  or  persons  to  whom  he  might 
sell.  B.  to  take  any  land  remaining  after  tb<* 
expiration  of  such  time,  was  a  contract  of  sale 
and  not  of  agency.— Analey  Realty  Co.  r.  Pope. 
151  S.  W.  625. 

S  16  (Tex.Civ.App.)  A  parol  stipulation  that 
a  written  contract  for  the  sale  of  land  shall  not 
become  effective  until  the  consent  of  the  ven- 
dor's copartner  or  principal  shall  have  been  ob- 
tained is  binding. — Parker  v.  Naylor,  151  S.  W. 
1096. 

f  36  (Mo.App.)  A  vendor's  false  representa- 
tions that  the  soil  was  rich  and  did  not  need 
fertilizer,  knowing  that  a  good  crop  could  not 
be  produced  otherwise,  held  representations  of 
a  material  fact,  as  distinguished  from  an  ex- 
pression of  opinion. — Williamson  v.  Harris,  151 
S.  W.  500. 

{  38  (Tcx.Civ.App.)  Where  a  vendor  is  induc- 
ed by  fraudulent  representations  to  sign  a  con- 
tract under  which  the  purchaser  buys  "'sub- 
ject to"  and  not  "assuming"  a  certain  debt,  the 
contract  is  unenforceable  though  the  vendor 
reads  it,  but  without  understanding  its  legal  ef- 
fect—Parker V.  Naylor,  151  S.  W.  1096. 

i45  (Mo.App.)  In  an  action  for  the  price  of 
land  defended  on  the  ground  of  plaintiflfa  fraud- 
ulent representations,  held  on  the  evidence  that 
whether  the  purchaser  relied  upon  such  rep- 
resentations was  for  the  jury. — WilUaniMHi  t. 
Harris,  151  S.  W.  600. 

V.  RIGHTS   AND  LIABILITIES   OF 
PARTIES. 

(A)  Aa   te  Kaeli   Other. 

{  198  (Ky.)  Land  conveyed  after  the  order  for 
an  improvement  and  the  letting  of  the  con- 
tract, but  before  the  work  is  done,  is  not  in- 
cumbered by  a  lien  for  the  cost. — Long  v.  Bar- 
ber Asphalt  Paving  Co.,  151  S.  W.  6. 

(C)  Bona  Vide  Pareltaaers. 

1 227  (Mo.)  A  purchaser  has  actual  notice, 
when  he  knows  of  the  existence  of  an  adverse 
claim,  or  is  conscious  of  having  the  means  of 
knowledge,  though  he  may  not  use  them. — Mar- 
shall v.  HiU,  151  S.  W.  131. 

S  228  (Mo.)  Where  one  has  actual  notice  of 
an  equitaole  claim  affecting  the  legal  title,  he 
purchases  at  his  own  risk.— MarsluLll  v.  Hill. 
151  8.  W.  131. 

Where  the  purchaser  from  the  holder  of  tfar 
legal  title  has  formal  notice  of  an  equitable 
title  before  payment  of  the  price,  he  is  not  a 
purchaser  in  good  faith,  for  value,  withont  no- 
tice.— Id. 
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1 231  (Mo.)  Parchaiter  Jield  not  chargeable 
with  notice  of  proceedings  to  procure  a  cor- 
rected patent,  or  of  a  chain  of  title  adverse 
to  the  patent,  from  a  recital  in  the  recorded 
patent  tliat  it  was  in  lien  of  a  prior  one,  "in 
which  the  description  was  erroneous,  the  rec- 
ord of  which  has  been  canceled." — ^Marshall  ▼. 
IIUI.  151  S.  W.  131. 

{231  (Mo.)  The  recording  of  an  instrument 
which  is  not  entitled  to  re^stration  does 
not  constitute  constructive  notice. — Heinti  t. 
Moore,  151  S.  W.  449. 

}23l  (Tez.Civ.App.)  A  recorded  deed  dis- 
connected from  the  title  is  not  notice. — Gamble 
V.  Martin,  151  S.  W.  327. 

VX.  KEMEDJSB  OF  VEHDOH. 

(4.)  Ijlen  maA  Recovery  of  Liimd. 

«277  (Tex.Civ.App.)  Though  Rev.  St.  1895, 
art.  304,  fixes  an  indorser's  liability,  without 
protest,  nnder  art.  316,  by  institution  of  snit 
before  the  first  term  of  the  district  or  county 
court,  a  suit  to  enforce  a  vendor's  lien  note 
and  to  foreclose  the  lien  was  properly  brought 
in  the  district  court  at  the  first  term,  under 
Const.  1870.  art.  5,  §  8  (Sayles*  Ann.  Civ.  St. 
1807,  art.  1098,  snbd.  4),  giving  it  original  ju- 
risdiction of  such  suits. — Robinson  t.  Belt,  161 
S.  W.  5»8. 

1279  (Tex.Civ.App.)  A  junior  mortgagee 
holding  nnder  an  unrecorded  mortgage,  and  of 
whose  lien  the  plaintiff  was  not  advised,  was 
not  a  necessary  party  to  a  suit  to  foreclose  a 

erior  vendor's  lien,  and  his  rights  were  cut  off 
y  such  foreclosure. — Gamble  v.  Martin,  161 
S.  W.  327. 

{289  (Tex.Civ.App.)  Right  of  a  subsequent 
purchaser  or  incumbrancer  to  redeem  from 
foreclosure  of  a  vendor's  lien  held  not  affected 
by  the  judgment  where  he  was  not  a  party. — 
Gamble  v.  Martin,  151  S.  W.  327. 

Where  a  junior  incumbrancer  holding  under 
an  unrecorded  mortgage  was  not  made  a  party 
to  a  suit  to  foreclose  a  prior  vendor's  lien,  the 
burden  was  on  him  to  show  possession  or  no- 
tice to  the  holder  of  the  vendor's  lien  in  or- 
der to  sustain  his  right  to  redeem. — Id. 

(B)  AetlOBB  tor  Parclmae  MoneT. 

f  308  (Tex.Clv.App.)  Notes  given  as  a  part  of 
the  price  of  certain  land  held  enforceable  ir- 
respective of  whether  plaintiff  had  knowledge 
of  defendants'  occupancy  of  the  premises. — Rid- 
er T.  Radford,  151  S.  W.  1181. 

VENUE. 

See  Witnesses,  |  392. 

I.   HATURE  OR  SUBJECT  OF  AOTIOM. 

{ 5  (Tex.Civ.App.)  Tested  by  the  averments 
of  a  petition,  a  suit  for  damages  for  breach  of 
contract  to  convey  lands,  for  specific  perform- 
ance, for  damages,  and  for  judgment  and  title 
and  possession  held  a  suit  for  si^ecific  perform- 
ance, and  not  in  the  alternative  for  possession, 
and  as  suoli  to  require  the  court  to  sustain  a 
defendant's  plea  of  privilege  to  be  tried  in  the 
oounty  of  bis  residence.--<jarri8on  v.  Stokes, 
151  S.  W.  898. 

n.  DomciXiE  OR  residemoe  of 

PARTIES. 

{32  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art  1243,  providing  that  a  motion  to  quash  is 
an  entry  of  appearance,  and  article  1241,  de- 
claring that  an  appearance  shall  have  the  ef- 
fect of  service  of  citation,  defendant's  motion 
to  quash  does  not  bar  a  plea  of  privilege  to  be 
sued  in  another  county.— F.  T.  Ramsey  &  Son 
V.  Cook.  151  S.  W.  34G. 

The  filing  of  a  cross-action  against  plaintiff 
and  a  trial  on  the  merits  waived  defendant's 
privilege  of  being  sued  in  another  county. — Id. 


in.   OHAXGE   OF   VENUE   OR   PIACE 
OF   TRIAIi. 

{41  (Tex.Civ.App.)  Where  plaintiff  joined  as 
defendant  a  party  who  was  clearly  entitled  to 
a  change  of  venue  to  another  county,  and  did 
not  dismiss  as  to  such  party,  the  court,  having 
no  power  under  the  statute  to  dismiss  as 
against  that  party,  properly  transferred  the 
suit  as  to  all  parties. — Garrison  v.  Stokes,  151 
S.  W.  898. 

{ 77  (Mo.)  Change  of  venue  held  properly 
denied  wbere^  after  the  application  was  made 
and  before  it  was  presented,  the  moving  party 
filed  several  other  motions. — State  ex  rel.  Kim- 
brell  V.  People's  Ice,  Storage  &  Fuel  Co.,  151 
S.  W.  lOL 

VERDICT. 

See  Criminal  Law,  {  871 ;   Trial,  ({  329-349 

VOTERS. 

See  Elections, 

WAGES. 

See  Work  and  Labor,  {  22. 

WAIVER. 

See  Appeal  and  Error,  H  242,  301,  917,  010, 
1078 ;  Courts,  {  37 ;  Jury,  §  29 ;  Justices  of 
the  I'eace,  §  84 ;  Logs  and  Logging,  {  3 ; 
Pleading.  §g  412.  418;  Pledges,  {  30;  Trial, 
{  176;    Venne,  i  32. 

WARRANT. 

See  Arrest,  {  63 ;   Counties,  ${  1((4,  165,  167. 

WASTL 

{  4  (Ky.)  "Equitable  waste"  is  such  acts  as  at 
law  would  not  be  esteemed  to  be  waste  under 
the  circumstances  of  the  case,  but  which  is  so 
esteemed  by  a  court  of  equity  because  of  their 
manifest  injury  to  the  inheritance,  although  not 
inconsistent  with  the  legal  rights  of  the  party 
committing  them.  It  is  a  wanton  and  uncon- 
scientious abuse  of  the  rights  of  the  party  in 
possession,  ruinous  to  the  interests  of  other 
parties ;  such  acts  as  a  prudent  man  would 
not  do  with  bis  own  property. — Landers  t.  Lan- 
ders, 161  S.  W.  38C. 

{  5  (Ky.)  The  owner  of  a  defeasible  fee  is  not 
chargeable  with  waste,  although  equity  will 
sometimes  restrain  him  from  committing  equi- 
table waste.— Landers  v.  Landers,  161  S.  W. 
386. 

WATERS  AND  WATER  COURSES. 

See  Contracts,  {  198;  Drains;  Judgment,  ( 
606 ;  Limitation  of  Actions,  {  32 ;  Navigable 
Waters;    Wills,  {  402. 

n.  NATURAI.  WATER  COURSES. 

(B)   Obatrnetlon  and  Detention. 

{63  (Ark.)  An  instmction  in  an  action 
against  a  railroad  company  for  causing  the 
waters  of  a  creek  to  overflow  the  land  of 
plaintiff  held  not  erroneous,  but  susceptible  of 
the  meaning  that  the  company  is  liable  only 
for  the  part  of  the  injury  to  which  its  negli- 
gent acts  contributed. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  WUliams,  151  S.  W.  243. 

WAYS. 

See  Boundaries,  (  21;   Easementa. 

WEAPONS. 

See  Arrest,  {  63;  Assault  and  Battery,  (  56; 
Criminal  Law,  |{  1001,  1172. 

{  1 1  (Tex.Cr.App.)  Accused,  who  had  won  at 
gaming,  and   who   was  then   robbed,   and  who 
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knew  that  a  police  officer  was  within  calling 
distance,  but  went  TOO  yards  to  his  residence, 
returning  with  a  pistol,  and  himself  attempting 
to  arrest  the  robber,  was  guilty  of  unlawfully 
carrying  a  pistol.— Wilson  v.  State,  151  S.  W. 
804. 

WEIGHTS  AND  MEASURES. 

f  8  (Tez.CiT.App.)  Neither  the  statntes  cre- 
ating the  office  of  ofScial  weigher  nor  the 
aisendment  of  1905  (Acts  1905,  c  84;  Rev. 
Civ.  St.  1911,  art.  7834),  requiring  private 
weighers  doing  business  at  places  where  there 
are  no  public  weighers  to  give  bond,  prevents  an 
owner  of  produce  from  engaging  other  than  offi- 
cial weighers,  who  were  not  factors  or  commia- 
sion  merchants,  etc. — Paschal  t.  Inman,  161  S. 
W.  669. 

{ 8  Crex.Clv.App.)  A  petition  by  a  public 
weigher  to  enjoin  an  unauthorized  weigher 
held  not  open  to  general  demurrer  for  failure 
to  allege  that  the  office  of  public  weigher  had 
been  created  by  the  commissioner's  court  of 
the  county,  and  that  necessary  steps  had  been 
taken  by  the  voters  to  the  creation  of  such  of- 
fice.—Perry  v.  Carlisle,  151  S.  W.  1155 ;  Car- 
Itale  V.  Perry,  Id.  U58. 

Under  Rev.  Civ.  St.  1911,  art  7828,  sup- 
planting Sayles'  Ann.  Civ.  St.  1897,  art.  4308, 
and  in  view  of  Pen.  Code  lull,  art  996,  the 
petition  of  a  pnblic  weigher  seeking  to  enjoin 
an  unauthorized  weigher  need  not  allege  that 
the  weighing  was  not  done  at  the  requests  of 
the  owner  in  order  to  entitle  him  to  a  pre- 
liminary injunction. — Id. 

The  petition  of  a  public  weigher  who  sought 
to  enjoin  an  unauthorized  weigher  from  weigh- 
ing produce  which  alleged  that  the  plaintiff 
was  the  public  weigher  for  the  town  of  S.  is 
not  deficient  for  failing  to  allege  that  S.  was  a 
city;  the  word  "town"  being  a  generic  word 
which   includes  cities,  boroughs,   and   villages. 

Under  Pen.  Code  1911,  art  996.  the  public 
weigher  of  a  municipality  is  entitled  to  re- 
strain an  unauthorized  weigher  who  set  up  bis 
establishment  just  outside  the  municipality  so 
as  to  weigh  property  bought  and  offered  for 
sale  therein.— Id. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Descent  and  Distribution ;  Estoppel,  i  91 ; 
Execution,  %  46;  Executors  and  Administra- 
ton,  1 138;  Jury,  {  142;  Trusts,  H  240,  265. 

XX.  TE8TABCEMTAKT  OAPAOITY. 

1 55  (Ky.)  Evidence  held  to  show  that  testa- 
tor was  not  competent  to  make  a  will, — Crosth- 
waite  V.  Crosthwaite,  151  S.  W.  94S. 

TV.  BEQinSITES  AITD   VAXIDITT. 

(A)  nature  and  BMemtiala  of  Teatameata- 
rr  DUpoaitloaa. 

{88  (Eky.)  Instruments  held  to  be  deeds  and 
not  wills.— Smith  v.  Scott's  Ex'r,  151  S.  W.  42. 

S  88  (Ky.)  An  instrument  in  the  form  of  a 
deed,  acknowledged  as  such,  and  containing  a 
grant  in  the  present  tense,  and  not  authenticat- 
ed as  a  will,  is  not  a  testamentary  instrument. 
—Taylor  v.  Purdy,  151  S.  W.  45. 

(C)  Bzeevtton. 

f  1 14  (Ky.)  A  writing  of  a  decedent  which 
is  not  holofaapbic,  and  is  not  attested  by  wit- 
nesses, could  not  be  probated  as  a  part  of  her 
will.— Baldwin's  Ex'r  v.  Barber's  Ex'rs,  151  S. 
W.  686. 

(F)  Mistake,  ITndne  laflaence.  and  Fraad. 

I  164  (Ky.)  In  a  will  contest  for  undue  in- 
fluence by  testator's  third  wife,  evidence  that 


he  owed  the  largest  part  of  his  foitane  to  his 
second  wife,  and  that  the  will  practically  dis- 
inherited a  daughter  by  her,  was  admissible. — 
Rhea  v.  Madison,  151  S.  W.  667. 

Evid^ice  that  testator's  third  wife  had  little 
or  no  property  when  she  married  testator  was 
admissible.— Id. 

S  165  (Ky.)  In  a  will  contest  for  undue  in- 
fluence exerted  by  testator's  wife,  evidence  of  a 
conversation  between  testator  and  his  friend 
held  admissible.— Rhea  t.  Madison,  151  S.  W. 
667. 

i  166  (Ky.)  Evidence  held  to  sustain  finding 
of  nndue  influence.— Rhea  t.  Madison,  151  S. 
W.  667. 

V.  PBOBATE,  ESTABLISHMEHT, 
AHD  AimUIiMXKT. 

A)  Fees  and  Costa. 

1402  (Ky.)  A  court  on  appeal  in  a  will  con- 
test will  not  fix  counsel  fees;  that  being  a  mat- 
ter for  the  lower  court  upon  evidence  taken.— 
Baldwin's  Ex'r  v.  Barber's  Ex'rs,  151  8.  W. 
686. 

i405  (Ky.)  A  legatee  whose  portion  of  an 
estate  was  increased  by  a  will  contest,  and 
who  did  not  employ  an  attorney  to  look  after 
his  interest,  held  chargeable  with  a  pro  rata 
share  of  attorney's  fees,  nnder  Ky.  St  {  489, 
providing  that  in  actions  to  settle  an  estate  the 
court  shall  allow  legatees  reasonable  compensa- 
tion.— Baldwin's  Ex'r  ▼.  Barber's  Ex'rs,  151 
S.  W.  686. 

(M)   Operation  and  BSeet. 

1433  (Tex.C!iv.App.)  Where  title  to  land  to 
claimed  by  a  devise,  evidence  of  the  will  of  the 
alleged  decedent  and  the  proceeding  of  the  coun- 
ty court  admitting  it  to  probate  is  admissible. 
— McDoel  v.  Jordan,  151  S.  W.  U78. 

VL   0ON8TR1T0TZON. 
(A)  Oeaeval  Rales. 

1 44 1   (Ky.)  A  testator's   intention  must  be 

fathered,  not  only_  from  the  instrument  itself, 
ut  from  his  relation  to  the  parties  in  interest, 
the  family  arrangements,  and  circumstances 
surrounding  him.— Levy's  Ex'x  t.  Leeds,  151 
S.  W.  1. 

(B)  Mature  of  Bstates   and  Interests  Cre- 
ated. 

1602  (Ky.)  A  will  devising  property  in  trust 
for  life  to  testatrix's  children,  and  on  their 
death,  without  issue,  before  distribution  to  cer- 
tain reversionaries,  held,  after  a  distribution, 
to  convey  a  defeasible  fee.— Owen  y.  Barks,  151 
S.  W.  869. 

1 616  (Ky.)  Devise  to  wife  for  life  with  pow- 
er to  sell,  with  remainder  in  trust  for  daugh- 
ter, her  share  to  include  a  specified  house  and 
lot  to  be  occupied  by  her  during  her  life.  Held 
not  to  limit  the  wif e  s  right  to  dispose  of  such 
house  and  lot.— Levy's  Ex'x  v.  Leeds,  151  S. 
W.  1. 

(B)  Bstates  la  Trnst  and  Powers. 

{  673  (Ark.)  A  will  devising  one-half  of  testa- 
trix's estate  to  specified  Sisters  of  Mercy  "for 
the  support  and  maintenance"  of  testatrix's 
daughter  during  her  life,  and  after  the  daugh- 
ter's death  "for  the  purpose  of  educating  poor 
Catholic  children,''  created  an  express  trust, 
and  not  an  absolute  gift — Hare  v.  Sisters  of 
Men^,  151  a  W.  515. 

Vn.  BIGHTS  AKS  IlIAB.tIJTIBS  OF 
DEVISEES  AND  XiEOATEES. 

(O  AdTaa«eineats>  Ademptloa>  Satlatae- 
tlon,  and  I<apse. 

§  775  (Ark.)  As  a  will  is  ambulatory,  the 
death  of  a  legatee  during  the  lifetime  of  the 
testator  will  cause  a  lapse  in  the  legacy,  in  the 
absence  of  a  statute  to  the  contrary,  and  Kir- 
by's  Dig.  i  8022,  saves  £rom   lapse  onljr  he- 
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<luestB  and  devises  to  surviving  children  or  de- 
scendants of  the  testator. — Galloway  v.  Darby, 
151  S.  W.  1014. 

A  eeneral  provision  in  a  will  that  all  the 
property  devised  and  beqaeathed,  unless  other- 
wise specifically  stated,  shall  vest  in  the  devi- 
sees, their  heirs  and  assigns,  in  fee  simple,  must 
be  construed  as  words  of  limitation  fixing  the 
estate  of  such  devisees,  and  not  as  equivalent 
to  children,  and  as  showing  an  intention  to 
prevent  lapse  by  prescribing  a  line  of  succes- 
sion.— Id. 

(D)   ESIectioB. 

S  782  (Ky.)  A  widow  is  not  entitled  to  dower 
or  a  distributable  share  of  her  husband's  es- 
tate, where  she  fails  to  renounce  the  provisions 
of  his  will  in  her  favor  within  12  months  from 
its  probate. — Landers  v.  Landers,  151  S.  W. 
386. 

Widow  heJd  not  required  to  elect  between 
dower  and  devise  where  husband  had  no  devisa- 
ble interest,  and  hence  a  claim  of  ownership 
nnder  devise  did  not  preclude  her  from  claim- 
ing dower. — Id. 

(B)   Void,   I.mpsed,   and   Forfeited    Devlaea 

and  Beqneats,  and  Property  and 

Interests  Undisposed  of. 

§858  (Ark.)  The  distinction  between  person- 
alty and  realty  having  been  abolished,  a  gen- 
eral residuary  clause  will  carry  a  lapsed  devise 
of  realty  as  well  as  a  bequest  of  peraonalty. — 
Galloway  v.  Darby,  151  S.  W.  1014. 

A  general  residuary  clause,  though  reciting 
that  it  only  disposed  of  property  "not  herein- 
before specifically  devised,"  will  carry  a  lapsed 
legacy  where  the  introduction  to  the  will  stated 
that  the  instrument  disposed  of  all  of  testator's 
property.— Id. 

WITNESSES. 

Bee  Appeal  and  Error,  M  204,  994,  1002.  1043 ; 
Continuance,  {  26;  Griminal  Law,  g§  594- 
608;  Evidence;  Libel  and  Slander,  g  38; 
New  Trial,  i  90;  Obstructing  Justice,  §  4; 
Trial,  }  41. 

n.   COMPETENOT. 

(D)  Confldentlal  Relations  and  Prlvllesed 
Cominnnlcatlons. 

{  190  (Tex.  Civ.  App.)  Conversations  between 
husband  and  wife  concerning  her  property 
rights  and  the  admission  of  the  husband  of  his 
wrongful  transfer  of  her  separate  personalty 
are  not  privileged  communications  within  Kev. 
St.  1805,  art.  2301.— First  Bank  of  Springtown 
V.  Hill,  151  S.  W.  652. 

§193  (Tex.Civ.App.)  Communications  between 
husband  and  wife  are  not  privileged  within  Rev. 
St  1895,  art.  2301,  when  made  in  the  presence 
of  third  persons. — First  Bank  of  Springtown  v. 
HiU,  151  S.  W.  652. 

m.  EXAMIHATXOn. 
(A)   Talclns  Testimony  in  General. 

§236  (Tex.Civ.App.)  A  defendant,  in  an  ac- 
tion for  injuries  to  a  child  while  crossing  a 
railroad  yard,  held  not  entitled  to  complain  of 
the  plaintiff's  counsel's  failure  to  interrogate 
the  plaintiff  as  to  her  appreciation  of  her  dan- 
ger at  the  time  of  the  accident.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Wininger,  151  S.  W.  586. 


(B)  Croas>Bxamti 


ition    I 
tton. 


id     Re-examina- 


{  277  (Mo.)  (3ross-examination  of  a  person  ac- 
cused of  defiling  a  female  child  concerning  a 
visit  by  him  to  the  house  of  a  woman  oi  ill 
repute  was  proper  at  tending  to  discredit  bis 
testimony  that  he  was  impotent.— State  v.  Don- 
nington,  151  S.  W.  975. 

l277.(Tex.Cr.App.)  When  a  defendant  him- 
self brings  a   former  crime  into  a  case,   and 


seeks  to  arouse  sympathy  for  himself  thereby, 
then  the  state  may  show  the  real  facts,  and 
if  on  cross-examination  it  develops  that  defend- 
ant committed  another  crime,  which  the  state's 
attorney  immediately  asked  the  court  to  in- 
struct the  jury  not  to  consider,  there  is  no 
error.— Kelly  v.  State,  151  S.  W.  304. 

§  277  (Tex.Cr.App.)  Where  it  was  claimed  that 
defendant  slandered  his  wife  to  obtain  grounds 
for  a  divorce  that  he  might  marry  M.,  he  was 
properly  cross-examined  with  reference  to  his 
attentions  to  M.— Elder  v.  State,  151  S.  W. 
1052. 

§  277  (Tex.Cr.App.)  Where  defendant  testified 
that  he  could  not  remember  after  10  o'clock  on 
the  night  of  the  offense,  the  court  properly  per- 
mitted him  to  be  cross-examined  as  to  whether 
his  lack  of  remembrance  was  due  to  a  blow  re- 
ceived prior  to  that  hour.— Shaffer  v.  State,  161 
S.  W.  1061. 

.  §287  (Tex.Civ.App.)  Plaintiff  could  explain 
mconsistencies  in  his  impeached  testimony. — 
Mason  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
151  S.  W.  360. 

ZV.   CREDIBUJTT,  IMPEAOHMEirr, 

CON^BADIOTIOIT.  AX]>  OOB- 

BOBOBATZON. 

(A)  In  Qeneral. 

§311  (Tex.Civ.App.)  Testimony  that  persons 
whose  depositions  had  been  admitted  were  ne- 
groes was  an  attempt  at  impeachment  in  an 
improper  way.— Texas  &  P.  Ry.  Co.  v.  Good, 
151  S.  W.  617. 

(B)  Character  and  Condnet  of  'Witness. 

§  337  (Tex.Cr.App.)  The  defendant  having  tes- 
tified, the  state  could  properly  show  that  he 
had  been  arrested  on  a  charge  o£  burglary.— 
Black  V.   State,  151  S.  W.  1053. 

§  344  (Tex.Cr.App.)  Accused,  on  a  trial  foe 
rape  on  a  female  under  the  age  of  15  years, 
may  to  affect  her  credit,  show  that  she  had  been 
prior  to  the  alleged  offense  an  inmate  of  houses 
of  ill  fame.— Bigliben  v.  State,  151  S.  W.  1044. 

Though  accused,  on  a  trial  for  rape  on  a  ' 
female  under  the  age  of  15  years,  showed  on 
her  cross-examination  that  her  act  with  Mm 
■was  the  first  act  committed,  he  could  not  im- 
peach her  by  showing  her  prior  isolated  acts 
of  immorality. — Id. 

§  346  (Tex.Civ.App.)  The  credibility  of  a  wit- 
ness may  be  impeached  by  proof  that  he  at- 
tempted to  have  a  material  witness  evade  the 
process  of  the  court.- First  Bank  of  Spring- 
town  V.  HiU,  151  S.  W.  652. 
'  §347  (Tex.Cr.App.)  Where  a  witness  for  de- 
fendant testified,  among  other  things,  that  de- 
ceased had  confessed  to  him  that  he  had  stolen 
a  head  of  cattle,  the  state  could  properly  prove 
that  deceased  was  not  indicted  for  the  offense, 
and  that  the  witness  was  a  member  of  the 
grand  jury  that  investigated  the  case  and  had 
not  called  the  attention  of  the  grand  jury  to 
the  fact  of  such  confession,  since  it  affected 
his  credit— Kelly  v.  State,  151  S.  W.  304. 

§350  (Ky.)  Though  defendant  sued  for  as- 
sault and  battery  may  be  asked  if  he  had  been 
convicted  of  a  felony,  he  having  testified  that 
he  had  not,  further  interrogation  as  to  a  charge 
upon  which  he  had  been  indicted,  tried,  and  ac- 
quitted was  improper. — Shields'  Adm'rs  v.  Row- 
land, 151  S.  W.  408. 

§359  (Tex.Civ.App.)  In  the  absence  of  prop- 
er objection,  the  fact  that  a  witness  has  been 
convicted  of  felony  may  be  shown  by  parol — 
Chambers  v.  Wyatt,  151  8.  W.  864. 

(D)  Inconsiatent    Statementa    by   ixritnesa. 

§379  (Tex.Civ.App.)  In  an  action  on  con- 
tract, evidence  that  defendant's  agent  said  that 
he  would  advise  defendant  to  settle  was  not 
admissible    to   impeach    the    testimony   of    the 
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aeent— S.  W.  Slayden  ft  Co.  v.  Palmo,  151  8. 
W.  649. 

§  379  (Tex.Civ.App.)  In  an  action  by  a  wife 
to  recover  a  note  constituting  her  separate 
property  actually  transferred  by  her  husband, 
the  husband,  testifying  that  she  consented  to 
the  transfer,  could  be  impeached  by  proof  of 
his  confession  that  he  had  wrongfully  trans- 
ferred the  note— First  Bank  of  Springtown  t. 
Hill,  151  S.  W.  652. 

(380  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911.  art.  815,  modifyinj?  the  rule  against  im- 
peaching one's  own  witness,  held,  that  the 
prosecuting  attorney  was  entitled  to  impeach 
a  witness  who  had  testified  injuriously.— Alex- 
ander V.  State,  151  S.  W.  807. 

S39I  (Mo.App.)  An  answer  made  by .  im- 
peaching witness  as  to  statements  by  plaintia 
held  properly  admitted  as  against  the  objection 
that  the  answer  had  no  bearing  on  the  issues 
and  tended  to  prejudice  the  jurors  against 
plaintiff.— Kiel  v.  Ott,  151  S.  W.  182. 

The  answer  of  an  impeaching  witness  nela 
admissible  as  tending  to  give  the  entire  con- 
versation of  the  witness  sought  to  be  im- 
peached.— ^Id. 

§392  (Ark.)  Plaintirs  affidavit  in  replevin 
held  irrelevant,  where  he  did  not  deny  making 
it,  and  it  did  not  tend  to  controvert  his  testi- 
mony.—Jenkins  V.  Quick,  151  S.  W.  1021. 

§392  (Tex.Cr.App.)  Where  defendant's  wit- 
ness on  cross-examination  was  asked  it  he 
had  not  made  an  affidavit  to  secure  a  change 
of  venue  for  defendant,  and  he  admitted  doing 
80,  but  denied  he  knew  what  was  in  the  ap- 
plication, it  was  proper  to  show  that  in  his 
affidavit  he  had  stated  he  had  "been  fully  in- 
formed of  and  had  read  the  contents  of  the 
application,  and  that  the  facts  stated  therein 
w-ere  tme.''-KelIy  v.  State,  151  S.  W.  304. 

(Ej)  Contradiction    and     Corroboration    of 
W^ltneu. 

§  406  (Mo.)  Where  it  was  in  issue  whether 
previous  owners  had  agreed  upon  a  boundary 
line,  cross-examination  of  a  witness  to  the 
agreement  to  show  that  such  agreed  line  was 
not  the  true  line  held  admissible  in  contradic- 
tion of  the  witness.— Hilgedick  v.  Greubbel,  151 
S.  W.  731. 

$414  (Tex.Civ.App.)  A  passenger,  in  an  ac- 
tion for  injuries,  was  entitled  to  prove  state- 
ments made  after  the  accident  to  corroborate 
his  version,  which  was  impeached  by  evidence 
of  contradictory  statements. — ^Mason  v.  Mis- 
souri, K.  &  T.  By.  Co.  of  Texas,  151  S.  W. 
350. 

WORDS  AND  PHRASES. 

"Abortion."— Royal    Neighbors   of   America    v. 

Bratcher  (Tex.  Civ.  App.)  151  S.  W.  885. 
"Accomplice."— Bush  t.  State  (Tex.  Cr.  App.) 

151  S.  W.  554. 
"Action."— Coleman  v.  Zapp  (Tex.)  151  S.  W. 

1(V40. 
"ActionaMe    negligence."— Hight    v.    American 

Bakery  Co.  (Mo.  App.)  151  S.  W.  776. 
"Administer."— State  v.  Stapp  (Mo.)  151  S.  W. 

a71. 
"Aggravated   assault."— Young  v.  State  (Tex.  Cr. 

App.)  151  S.  W.  1046:   Ward  v.  State  (Tex. 

Cr.  App.)  151  S.  AV.  1073. 
"Anv  corporation."— Freeo   Valley   Ry.   Co.   v. 

Hodges   (Ark.)   151  S.  W.  281. 
"Apparent  on  the  face  of  the  record." — Oar  v. 

Davis  (Tex.)  151  S.  W.  794. 
"Assault"— Gage  v.  State  (Tex.  Cr.  App.)  151 

S.  W.  565. 
"Assault  and   battery."— Ward  v.    State   (Tex. 

Cr.App.)  151  S.  W.  1073. 
"Assault  with  deadly  weapon."— Fisher  v.  State 

(Tex.  Cr.  App.)   151  S.  W.  544. 
"As.<iault    with    intent    to    commit    murder." — 
Young  V.  Stale  (Tex.  Cr.  App.)  151  S.  W. 

1046. 


"Assault  with  intent  to  commit  rape."— Gage 

V.  State   (Tex.  Cr.  App.)  151  S.  W.  565. 
"Assignment"- Davis  v.   Vidal   (Tex.)   151   S. 

.W.  290. 
"Assumed."— Peterson    t.    Eerbey    (Tex.   Civ. 

App.)  151  S.  W.  321.  ,      .   „   „    ^ 

"Assumed  risk."— St  LonisJ.  M.  ft  S.  R.  Co. 

V.  Brogan  (Ark.)  151  S.  W.  689. 
"Assumption    of    risk."— Pullerton    v.    Henry 

Wrape  Co.  (Ark.)  151  S.  W.  1005. 
"Bailment    for    sale."— Packard   Piano    Co.    t. 

WiUiams  (Mo.  App.)  151  S.  W.  211. 
"Boy."— White  v.  State  (Tex.  Cr.  App.)  151  S. 

W.  826. 
"Bribing  witness  to  avoid  process."— Harrison 

V.  State  (Tex.  Cr.  App.)  151  S.  W.  552. 
"Care  and  custody."— Conlev  v.  Daughters   of 

the  Republic  of  Texas  (Tex.  CSv.  App.)  151 

S.  W.  877. 
"Charitable    use."— Strotber    v.    Barrow    (Mo.) 

151  S.  W.  960.  „  _ 

"Charity."— Strotber  v.  Barrow  (Mo.)  151  S.  W. 

960. 
"Chattel  real."- Springfield    Southwestern   Ry. 

Co,  V.  Schweitier  (Mo.)  151  S.  W.  128. 
"Cidlection  of  money."— Hicks  v.  Murphy  (Tex. 

Civ.  App.)  151  S.  W.  845.  _ 

"Color."— Shirley  v.   Benick    (Ky.)   151  8.  W. 

357. 
"Conditional  sale."— Packard  Piano  Co.  v.  Wil- 

Uams  (Mo,  App.)  151  S.  W.  211. 
"Confined  to  bed."— Home  Protective  Ass'n  t. 

WlUiams  (Ky.)   151  S.  W.  361. 
"Contributory  negligepcc."— St  Louis^.  M.  & 

S.  B.  Co.  V.  Brogan  (Ark.)  151  S.  W.  609. 
"Costs."— Villincs  v.   State   (Ark.)    151   S.   W. 

1023. 
"Dangerous  weapon."— Stanton  v.   State   (Tex. 

Cr.  App.)  151  S.  W.  808. 
"Debt."— Foard  County  v.  Sandifer  (Tex.)  151 

S   W.  523. 
"Decreed."— Nelson  v.  Jones  (Mo.)  151  S.  W. 

80. 
"Deed."— Taylor  T,  Purdy  (Ky.)  151  S.  W.  4o. 
"Deemed."— Nelson  v.  Jones  (Mo.)  151  S.  W. 

80. 
"De  facto  corporation."— Conlev  v.   Daughters 

of  the  Republic  of  Texas  (Tex.  Civ.  App.) 

151  S.  W.  877. 
"Desertion."— Creasey  v.  Creasey   (Mo.  App.) 

151  S.  W.  219. 
"Due  process  of  law."— State  ex  rel.  Deems  v. 

Hoficamp   (Mo.)   151  S.  W.  153. 
"Engaged  in  business  in  the  state." — Andonique 

V.  Carmen  (Ky.)  151  S.  W^.  921. 
"Equitable   waste." — Landers  v.  Landers  (Ky.) 

151  S.  W.  386. 
"Established."— Gamble   v.   Martin    (Tex.    Civ. 

Anp.)  151  S.  W.  327. 
"BMeld."— St   Louis   Southwestern   Ry.   Co.   of 

Texas  v.  Lee   (Tex.  Civ.  App.)  151  S.  W. 

331. 
"Final  judgment"— Robbie  t.  Upson  (Tex,  CHt. 

App.)  151  S.  W.  570. 
"Franchise."— Cumberland    Telephone    ft    Tele- 
graph Co.  V.  City  of  Calhoun  (Ky.)  151  S. 

W.  659. 
"General    election."— State    ex    rel.    Mjilliou   t. 

Graham  (Mo.)  151  S.  W.  729. 
"Gift  inter  vivos."— Taylor  ▼.  Purdy  (Ky.)  151 

S.  W.  45. 
"Give."— State  v.  Stapp  (Mo.)  151  S.  W.  971. 
"Gross  negligence."— Louisville  &  N.  R.  Co.  v. 

Alhiutt  (Ky.)  151  S.  W.  14. 
"Heirs."— Galloway  v.  Darby  (Ark.)  151  S.  W. 
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X-RAY. 

See  Appeal  and  Error,  }  232. 

YEAR. 

See  Landlord  and  Tenant,  i  70. 


For  casM  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (|)  NUMBER 


Digitized  by 


Google 


Digitized  by 


Google 


TABLES  OF  SOUTHWESTERN  CASES 


IN 


STATE  REPORTS 


VOL.  242,  MISSOURI  REPORTS 


Mo.    S.  W. 

Mo.    S.  W. 

Mo.   a  w. 

Mo.    8.  W. 

Mo.    8.  W. 

Mo.    B.  W. 

Mo.    B.  W. 

Rep.    Rep. 

Rep.    Rep. 

Rep.    Rep. . 

Rep.    Rop. 

Rep.    Rep. 

Rep.    Res. 

Rep.    Rep. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg.  Vol.   PR. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

1  145   82S 

88  145   421 

178  145   780 

293  146   783 

89S  14«  1169 

439  147    97 

513  147   810 

U  146   469 

98  145   458 

195   149   815 

316  146   789 

398  146  1169 

444  146  ll-Sl 

b70  148   473 

2t  14S   438 

lU   145   454 

201   146   444 

317  147   106 

401  146  1164 

452  146  1154 

615  147   796 

39     145   828 

125  145   433 

210   146   792 

339  147   118 

410  146  1166 

461  147   111 

616  148    94 

44  145   799 

138  145   448 

232  146   790 

380  147   130 

421  146  1157 

481  147    98 

688  147  1042 

63  145   472 

135  146  1165 

241  146  U42 

381  146  1162 

432  147    95 

604  14«  U60 

721  147  1009 

79  146   769 

172  145   463 

273  146   799 

888  146  1153 

VOL.  242,  MISSOURI  REPORTS 


Page 
Anderson  v.  Caldwell  (146  S.  W.  444)...  201 

Bnnnell  Timber  Co.  v.  Missouri,  K.  &T.  R. 

Co.  (145  S.  W.  469) 11 

Bennett  t.  Terminal  R.  Ass'n  of  St.  Louis 

(145  S.  W.  433) . .-. 125 

Bredell  v.  Kerr  (147  S.  W.  105) 317 

Buchanan   County,  State  ez   rel.,  v.   Imel 

(146  S.  W.  783) 293 

City  of  St.  Louis  t.  Handlan  (145  S.  W. 

421)  88 

Clark  y.  St.  Joseph  Terminal  R.  Co.  (148 

S.  W.  472) 570 

Dahnke- Walker  Mill.  Co.  v.  Blake  (145  S. 

W.  438)    23 

Davenport  v.   King  Electric  Co.    (145   S. 

W.  454)   .• Ill 

Dorrance  v.  Dorrance  (148  S.  W.  94) . . .  625 

Farris  v.  Bnrchard  (145  S.  W.  825) 1 

Greene  County,  State  ex  rel.,  t.  I^ydy  (146 


S.  W.  789) 


316 


Hawkins  v.  Smith  (147  S.  W.  1042) (588 

Hayes  v.  Hayes    (145  S.  W.   115.")) l.W 

Howdrd  V.  Strode  (146  S.  W.  792) 210 

Howell  V.  Sherwood  (147  S.  W.  810) 513 

JeUy  V.  Lamar   (145  S.  W.  799) 44 

Kllroy  V.  City  of  St.  Louis  (145  S.  W.  769)     79 

Lawless  v.  Kerns  (140  S.  W.  1169) 392 

McDonald  v.  MeDaniel  (145  S.  W.  452)  172 
Mercer   County.   State  ei  rel.,   v.   Gordon 

(147  S.  W.  7a5) 615 

Modern  Horse  Shoe  Clab  v.  Stewart  (146 

S.  W.  1157) 421 

Moeller  v.   United   Rys.   Co.    (147   S.   W. 

1009)     721 


Pago 
Morey  Engineering  &  Construction  Co.  v. 
St.  Louis  Artificial  Ice  Rink  Co.  (146  S. 
W.  1142)   241 

Pope  V.  Wabash  R.'Co.  (146  S.  W.  700) . .  232 
Press  V.  Penny  (146  S.  .W.  458) 98 

St.  Tjouis,  City  of,  v.  Handlan  (145  S.  W. 

421)  ; 88 

Schneider  v.  Maney  (145  S.  W.  823) 30 

State  V.  Bobbitt  (146  S.  W.  799) 273- 

State  V.  Dipley   (147  S.  W.  Ill) 461 

State  V.  Gaultney   (146  S.  W.  1153) 388 

State  V.  Howard  (147  S.  W.  03) ,...  432 

State  V.  Hurley  (146  S.  W.  1134) 452 

State  V.  Jackson  (146  S.  W.  1186) 410 

State  V.  Kile   (149  S.  W.  815) 195 

State  T.  Lamb   (146  S.  W.  1169) 398 

State  V.  Missouri,  K.  &  T.  R.  Co.  (147  S. 

W.  130)    380 

State  V.  Missouri  Pac.  R.  Co.   (147  S.  W. 

118)  339 

State  V.  Philpott  (146  S.  W.  1100) 504 

State  V.  Stackhouse  (146  S.  W.  1151)...  444 

State  V.  Stevens  (147  S.  W.  97) 4.39 

State  V.  Washington  (146  S.  W.  1164)...  401 

State  V.  Wilson  (147  S.  W.  98) 481 

State   ex    rel.    Buchanan   County   v.   Imel 

(148   S.   W.  783)    293 

State  ex  rel.  Greene  County  v.  Lydy  (146 

S.  W.  789)    316 

State   ex   rel.   Mercer-  County   v.   Gordon 

(147  S.  W.  705) 615 

Tetwiler  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 

(145  8.  W.  780)   178 

Thompson  y.  Lindsay  (145  S.  W.  472) ...     53 

Vandagrift  v.  Masonic  Home  of  Missouri 
(145  S.  W.  448) 138 


Woodruff    V.    Bunlter-CuUer    Lumber    Co. 
(146  S.  W.  1162) 881 


151  S.W. 


(1289) 


Digitized  by 


Google 


1290 


151  SOUTHWESTERN  REPORTEB 


VOL.  166,  MISSOURI  APPEAL  REPORTS 


KO.A.    B.  W. 

Un. 

A.     8.  W. 

Mo. 

A.    S.  W. 

Mo.  A.     S.  W. 

Mo.  A. 

8.  W. 

Mo.  A. 

B.W. 

Mo. 

A.    S.W 

Rep. 

Rep. 

Rep 

. 

Rep. 

Rep 
PB. 

Rep. 

Rep.         Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep 
P«. 

Rep. 

P».    Vol. 

P«. 

Vol. 

P». 

Vol. 

P». 

PB.     Vol.    P«. 

Pr  Vol. 

P«. 

P«.    Vol. 

P«. 

Vol.    Pk- 

1     148 

119 

1.^1 

14S 

470 

204 

148 

192 

317     148       991 

439     148 

973 

687     10 

100 

645 

ISO        723 

U     148 

42? 

187 

148 

176 

207 

148 

161 

320     148     1009 

462     148 

983 

672     10 

1061 

655 

ISO        5» 

33     147 

in»4 

142 

148 

883 

209 

148 

116 

330     148       988 

467     10 

86 

585     149 

1165 

860 

ISO        7I» 

41     148 

189 

1B0 

148 

193 

216 

148 

166 

332     148       996 

490     148 

444 

589     10 

UTS 

671 

150      1U7 

51     148 

417 

1IU 

148 

209 

221 

148 

626 

342     149         43 

604     148 

953 

683     10 

1109 

sa 

UO     UU 

68     148 

898 

1G6 

148 

108 

140 

148 

460 

364     148       998 

516     148 

984 

697     10 

lOd 

Ml 

ISO     USl 

8S     147 

1128 

159 

148 

118 

249 

148 

450 

864     148       988 

Sa     148 

986 

«08     ISO 

106 

685 

ISO     112S 

87     148 

18S 

162 

147 

1128 

255 

148 

457 

372     148       997 

626     149 

328 

613     10 

iia 

tn 

UO     1081 

98     148 

142 

168 

148 

178 

261 

148 

631 

879     148     1011 

633     10 

326 

619      ISO 

720 

■M 

150     10S7 

108     148- 

1.13 

170 

148 

969 

289 

148 

980 

390     149        33 

540      149 

sn 

626     160 

713 

709 

ISO     1104 

114      148 

194 

182 

148 

122 

299 

148 

469 

403     149         61 

544      148 

170 

632     160 

554 

719 

ISO     Ull 

m      148 

168 

190 

148 

203 

302 

148 

382 

410     149        46 

561     149 

1040 

636     150 

716 

7a 

UO    luo 

128     148 

160 

1S8 

148 

ISO 

306 

148 

463 

428     149       321 

666     149 

1046 

689     160 

717 

VOL.  166,  MISSOURI  APPEAL  REPORTS 


•  Page 

American  Storage  &  Moviqg  Co.  v.  Wabash 
R.  Co.  (148  S.  W.  «86) "521 

Bailey  t.  Liverpool  London  &  Globe  Ins. 

Co.  a4»  S.  \V.  1100) 593 

.Bassett  v.  Wabash  R.  Co.  (150  S.  W.  720)  619 
Bell  V.  Missouri  State  Life  Ins.  Co.  (149 

S.  W.  3S) 390 

Board  of  Education  of  City  of  St.  Louis  v. 

United'  States  Fidelity  &  Guaranty  Co. 

(149  S.  W.  46) 410 

Brown  v.  Kansas  City,  C.  &  S.  R.  Co.  (148 

S.  W.  457) 255 

City   of  Stanberry   v.  O'Neal   (150  S.  W. 

1104)    709 

(^ark  V.  Metroi)olitan  St.   R.  Co.  (148  S. 

W.  208) 156 

Coen  V.  Bettman  (150  S.  W.  1137) 671 

Collins  V.  Tootle  Estate  (149  S.  W.  1040)  551 
Commercial  Electrical  Supply  Co.  v.  Mis- 
souri Commission  Co.  (148  S.  W.  995). .  332 
Cunningham  v.  Atterbury  (148  S.  W.  176)  137 

Ehivison  v.  Bankers'  Life  Ass'n  (150  S.  W. 

713)   625 

n.  D.  I'orkins  &  Co.'s  Estate,  In  re  (148  S. 

W.  905») 170 

Dehner  v.  Miller  (148  S.  W.  95.3) 504 

Diamond  Rubber  Co.  v.  Wernicke  (148  S. 

W.   1»>0) 128 

Dolding  V.  City  of  St.  Charles  (149  S.  W. 

51)    : 403 

Duke  V.   Metropolitan   St.  R.  Co.   (148  S. 

W.   Hm 121 

Dunne  &  ({race   v.   St.  Louis  &  S.  W.  R. 

Co.  (148   S.   W.  mi) 372 

Edwards  v.  St.  I-ouia  &  S.  T.  R.  Co.  (149 

S.  W.  321) 428 

Kstes  V.  Richards  (149  S.  W.  1105) 58o 


P««e 
Floyd  V.  Modem  Woodmen  of  America  (148 

S.  W.  178) 166 

Mynn  v.  Metropolitan  St.  R.  Co.  (148  S. 

W.   122) 182 

Gaar-Scott  &  Co.   v.   Nelson  (148  S.   W. 

417)    5] 

Godwin  T.   National  Council   Knighta  and 

Ladies  of  Security  (148  S.  W.  9«0) 289 

Gorman  v.  Chicago,  K.  &  Q:  R.  Co.  (148 

S.  W.  1009) 320 

Grandstaff  r.  Bland  (148  S.  W.  139) 41 

Gray  v.  Novlnger  (147  S.  W.  1128) 83 

Haake  v.  Davis  (148  S.  W.  450) 249 

Haden  v.  McCoUy  (150  S.  W.  1132) 675 

Hespos  V.  AVinkelmeyer  (149  S.  W.  325). .  532 

Hess  V.  Ebrlich  (150  S.  W.  716) 636 

Holmes  v.   Royal   Loan  Ass'n  (150  S.  W. 

1111)    ;.  71» 

Hooper  V.  Standard  Life  &  Accident   Ins. 

Co.  (148  S.  W.  116) 209 

Huckstep  V.  St.  rx)uis  &  H.  R.  Co.  (148  S. 

W.    988) 330 

Huflf  V.  Missouri  I'ac.  R.  Co.  (150  S.  W. 

054)    632 

Button  V.  Metropolitan  St.  R.  Co.  (150  S. 

W.    722) 645 

Jewell  V.  Excelsior  Powder  Mfg.  Co.  (149 
S.  W.  104ij) 555 

Johnson  v.  Hartford  Life  Ins.  Co.  (148  S. 
W.    631) 261 

Johnson  v.  Johnson  (150  S.  W.  1130) 732 

Joy  V.  Lee  (149  S.  W.  328) 626 

Kalver  v.  Metropolitan  St.  R.  Co.  il4S  S. 

W.  130) 1»S 

Kingsley  v.  Kansas  City  (148  S.  W.  170). .  544 
Klages  V.  Mueller  (149  S.  W.  327) 540 


Digitized  by 


Cjoogle 


TABLES  OF  SOUTHWESTERN  CASES  IN  STATE  REPORTS 


1291 


166  MO.  APP.-ConUnued.  Page 

KOng  V.  A.  H.  Greef  Realty  Go.  (148  S. 
W;  208) :. 190 

Lang  T.  Friedman  (148  S.  W.  992) 354 

Lawler  v.  Vette  (149  S.  W.  43).... 342 

Ijbbe  T.  Libbe  (148  S.  W.  460) 240 

l^gan  V.   United    Rys.   Co.   of   St.   Louis 

(148   S.   W.  444) 490 

Long  V.  Rucker  (149  S.  W.  1051) 572 

McXulty  T.  St.  Louis  &  S.  F.  R.  Co.  (148 

S.  W.  973) 439 

Mather   v.    Metropolitan    St    R.   Co.   (148 

S.  W.  383) 142 

Michael  v.  Kennedy  (148  S.  W.  983) 462 

Monk  V.  Wabash  R.  Co.  (150  S.  W.  1083, 

1087) 692 

Montague   Compressed  Air  Co.  v.   City  of 

t^ilton  (148  S.  W.  422) 11 

Muehlbach    v.    Missouri   &   K.   I.    R.   Co. 

(148  S.  W.  453) 305 

Noel  V.  Town  of  Lees  Summit  (148  S.  W. 
104)    114 

O'Dowd  V.  Wabash  R.  Co.  (150  S.  W.  729)  660 

Perkins  &  Co.'s  Estate,  In  re  (148  S.  W. 

069)    170 

Petty  V.  Tucker  (148  S.  W.  142) 98 

Prendergast  v.  Graverman  (147  S.  W^.  1094)    33 
Pyburn  v.  Kansas  City  (148  S.  W.  193). .  150 

Rich  V.  St.  Louis  &  S.  F.  R.  Co.  (148  S. 

W.  1011) 879 

Richardson  v.  Metropolitan  St.  R.  Co.  (147 

S.    W.   1126) 162 

Roberts  v.  City  of  Piedmont  (148   S.  W. 

119)    1 

Roberts  T.  Southern  Pac.  Co.  (150  8.  W. 

717)    639 

Komjue  t.  Randolph  (148  S.  W.  185) 87 


Page 
Rourke  v.  Metropolitan  St.  R.  Co.  (i48  S. 
W.    161) 207 

Santa  F6  Car  Icing  Co.  v.  Kemper  (149  S. 

W.  1163) 613 

Scarritt    Estate   Co.    v.    Casualty    Co.    of 

America  (149  S.  W.  1049) 567 

.Schafer  v.  Roberts  (148  S.  W.  393) 68 

Schupp  V.  Wabash  R.  Co.  (149  S.  W.  1043)  597 

Small  V.  Lowrey  (148  S.  W.  132) 108 

Smeltzer  v.  Metropolitan  St.  R.  Co.  (148  S. 

W.   192) 204 

Snorgrass  v.  Thomas  (150  S.  W.  106)....  603 

Star  V.  Peniield  (148  S.  W.  882) 302 

State  V.  Brisco  (148  S.  W.  984) 516 

State  V.  Campbell  (149  S.  W.  1173) 589 

State  V.  Eubanks  (150  S.  W.  1131) 681 

State  ex  rel.  v.  Cass  County  Court  (148 

S.  W.  118) 159 

Strauss  v.  Metropolitan  St  R.  Co.  (148  S. 

W.  209) 158 

Strother  v.  McFarland  (148  S.  W.  988). .  364 

Taylor  t.  Metropolitan  St  R.  Co.  (148  S. 

W.    470) 131 

Turley  t.  Metropolitan  St  R.  Co.  (150  S. 

W.  553) 655 

Vanueman  t.  talker  Laundry  Co.  (150  S. 
W.    1128) 685 

Walker  ▼.  Fritz  (148  S.  W.  991) 317 

Walther  v.   City  of  Cape  Girardeau  (149 

S.    W.   36) 487 

Wasmer  t.  Missouri  Pac.  R.  Co.  (148  S. 

W.    155) 215 

Wayland  t.  Western   Life   Indemnity  Co. 

(148  S.  W.  626) 221 

White    Cloud    Milling   &   Elevator   Co.   t. 

Thomson  (148  S.  W.  969) 170 

Williams  t.  City  of  St  Joseph  (148  S.  W. 

459)    299 


Digitized  by 


Google 


1292 


161  SOUTHWESTERN  REPORTER 


VOL.  63,  TEXAS  CRIMINAL  REPORTS 


Tex.Cr.  S.  W.     Tax.Cr.  3.  W.    Tex.Cr.   S.  W.    Tsx.Cr.  8.  W.    Tex.Cr.  6.  W.    Tex.Cr.  B.  W.    Tex.Cr.  8.  W. 
Kep.  Rep.     Rep.  Rep.     Rep.  Rep.     Rep.  Rep.    Rep.         Rep.     Rep,  Rap.     Hep.         Meii. 


Pg.  Vol 

1  138 

50  13S 

58  138 

73  138 

76  138 

81  138 

85  138 

88  138 

87  138 

88  138 

89  138 
93  138 
98  138 

100  138 

lOZ  138 

140  138 

143  140 

147  140 

176  140 

180  140 


P«. 

1026 

1021 

713 

387 

612 

409 

402 

396 

406 

1013 

403 

1013 

1018 

1019 

721 

399 

234 

783 

459 


Pg. 

181 
183 
189 
194 

200 
207 
212 
216 
258 
260 
263 
266 
268 
270 
272 
274 
275 
275 
280 


Vol.  P)?. 

189  1155 

140  1096 

140  461 

140  U09 

139  981 


140 
139 
142 
140 
140 
140 
140 
140 
139 
139 
140 
140 
140 
140 
140 


95 
978 

esa 

10? 

232 

104 

99 

105 

977 

980 

94 

95 

100 


Pg. 

283 
283 
297 
312 
339 
351 
359 
361 


370 
371 
373 
374 
375 
877 
377 
379 
380 


Vol.  Pg. 

139  978 
141  244 

140  1128 
140  1112 
139  1147 
139  1156 
139  1154 


139 
140 
140 
140 
140 
140 
140 
140 
140 
140 
140 
140 


1165 
230 
224 
440 
227 
228 
226 
775 
226 
227 
346 
345 


139  1141 


PR. 

Vol. 

Pg. 

Pg 

,'<94 

141 

953 

483 

416 

140 

1093 

484 

420 

140 

1102 

487 

424 

140 

1100 

488 

426 

140 

U04 

491 

427 

140 

1101 

494 

429 

140 

110B 

404 

438 

140 

1091 

499 

440 

140 

1136 

503 

463 

140 

349 

607 

467 

140 

337 

610 

460 

140 

340 

512 

464 

140 

337 

613 

465 

140 

347 

616 

470 

140 

344 

616 

473 

140 

353 

619 

475 

140 

352 

622 

478 

140 

342 

626 

482 

140 

336 

627 

Cr.  1 

3.  W. 
Rep. 

Vol. 

Pg. 

140 

229 

141 

93 

140 

1087 

140 

1096 

140 

1088 

140 

442 

140 

446 

140 

465 

140 

463 

140 

447 

140 

444 

140 

489 

140 

441 

140 

440 

140 

451 

140 

449 

140 

442 

140 

467 

142 

13 

Pg. 

Vol 

Pg. 

Pg. 

Vol 

Pg- 

637 

141 

104 

602 

141 

m 

641 

141 

209 

606 

la 

107 

661 

141 

98 

611 

lU 

19 

653 

141 

102  1613 

140 

im 

558 

141 

90 

614 

141 

iiii 

659 

140 

1086 

615 

141 

111 

663 

140 

776 

618 

140 

lOS 

566 

140 

T76 

618 

141 

K 

667 

140 

777 

623 

141 

110 

669 

140 

1090 

62S 

140 

loss 

671 

140 

774 

626 

141 

« 

678 

140 

781 

627 

141 

T»J 

677 

140 

780 

632 

141 

953 

678 

140 

779 

633 

141 

53« 

S79 

140 

779 

637 

141 

2r« 

681 

142 

11 

639 

141 

»1 

684 

141 

224 

657 

141 

91 

RV>. 

1«1 

663 

141 

Isf 

695 

lU 

282 

664 

141 

2.^ 

VOL.  63,  TEXAS  CRIMINAL  REPORTS 


Page 

Alexander  t.  State  (138  S.  W.  721) 102 

Minis  V.  State  (139  S.  W.  980) 272 

Alinis  V.  State   (140  S.  W.  22") 371 

Anderson  v.  State  (140  S.  \V.  457) 525 

Arseneaux  v.  State  (140  S.  W.  776) 566 

Axsom,  Ex  parte  (141  S.  \V.  793) 627 

Bagley  r.  State  (141  S.  W.  107) 606 

Bailey  v.  State  (141  S.  VV.  224( 584 

Ballenger  v.  SUte  (141  S.  W.  91) 657 

Battles  V.  State  (140  S.  W.  783) 147 

Beauchamp  v.  State  (140  S.  W.  104) 263 

Beaver  v.  State  (142  S.  W.  11) 581 

Beck  V.  State  (141  S.  W.  Ill) 615 

Bradenburg,  Ei  parte  (140  8.  W.  780)...  577 

Brogdon  v.  State  (140  S.  W.  353) 473 

Brogdon  v.  State  (140  S.  W.  352) 475 

Brooks  V.  State  (Cox  v.  State,  140  S.  W. 

445)   494 

Brown,  E>x  parte  (140  S.  W.  1191) 613 

Brjan  v.  State  (139  S.  W.  981) 200 

Burton,   alias   Maryland,  t.  State  (140  S. 

W.  226) 374 

Byrd  v.  State  (140  S.  W.  1087) 487 

Cain  V.  State  (138  S.  W.  405) 87 

Calderon  v.  State  (141  S.  W.  251) 639 

Campbell  v.  State  (141  S.  W.  232) 595 

Carney  v.  State  (140  S.  W.  440) 370 

Catron  t.  State  (140  S.  W.  227) 377 

Chance  v.  State  (141  S.  W.  113) 602 

Chapman  v.  State  (140  S.  W.  442) 494 

Chapman  v.  State  (140  S.  W.  441) 513 

Clark  V.  State  (140  S.  W.  779) 579 

Conger  v.  State  (140  S.  W.  1112) 312 

Corbett  v.  State  (140  S.  W.  342) 478 

Cox,   alias   Brooks,  t.   State   (140  S.   W. 

445)  494 

Davis  T.  State  a40  S.  W.  349) 453 

Davis  V.  State  (141  S.  W.  93) 484 

Dena.  Ex  parte  (140  S.  W.  34R) 379 

Dowling  V.  State  (140  S.  W.  224) 366 

Ellington  v.  State  (140  S.  W.  1102) 420 

EUington  ▼.  State  (140  S.  W.  1100) 424 

Ellington  v.  State  (140  S.  W.  1104) 426 

KlUngton  v.  State  (140  S.  W.  1101) 427 

Espy  V.   State  (140  S.  W.  1088) 625 

Ethridge  v.  State  (141  S.  W.  89) 662 

Fields  V.  State  (139  S.  W.  978) 283 

Franklin  v.  State  (140  S.  W.  1091) 438 

Gaines  t.  State  (138  S.  W.  387) 73 


Page 

George,  Ex  parte  (Ex  parte  Hoard,  140  S. 

W.  449) 519 

Goodwin  v.  State  (138  S.  W.  399) 140 

Green  v.  State  (140  S.  W.  444) 510 

Hampton  v.  State  (138  S.  W.  1019) 100 

Hard  v.  State  (140  S.  W.  336) 4S2 

Hargrove  v.  State  (140  S.  W.  2.34) 143 

Haynes  v.  State  (139  S.  W.  1155) 181 

Hilliard  v.  State  (141  S.  W.  90) 626 

Hoard,  alias  George,  Ex  parte  (140  S.  W. 

449)   519 

Holloway  v.  State  (140  S.  W.  453) 50.1 

Hooper  v.  State  (138  S.  W.  396) 86 

Hubbard,  Ex  parte  (140  S.  W.  451) 516 

Inabnit  v.  State  (138  S.  W.  1013) 88 

.lackson  v.  State  (139  S.  W.  1156) 3.51 

Jame  v.  State  (140  S.  W.  1086) 55!l 

James  v.  State  (138  S.  W.  612) 7."> 

Johns  V.  State  (140  S.  W.  1093) 41»! 

Johnson  v.  State  (1.38  S.  W.  1021) 50 

Johnson  v.   State  (140  S.  W.  337) 4.')7 

Johnson  v.  State  (140  S.  W.  347) 463 

Jones,  alias  Wilkins,  r.  State  (141  S.  W. 

953)  304 

Kemper  V.  State  (138  S.  W.  1025) 1 

Kirby,  Elx  parte  (140  S.  W.  226) 377 

Lacy  v.  State  (140  S.  W.  461) 189 

Latham  v.  State  (141  S.  W.  953) 6S2 

Leech  v.  State  (139  S.  W.  1147) 339 

Luster  y.  State  (141  S.  W.  209) 511 

McClennan  v.  State  (141  S.  W.  90) !R% 

McCray  v.  State  (140  S.  W.  442) .  522 

McDaniel  v.  State  (140  S.  W.  232) 260 

McDaniel  v.  State  (139  S.  W.  1154) 359 

McGowen  v.  State  (138  S.  W.  402) 85 

McKinney  v.  State  (140  S.  W.  344) 470 

Majors  v.  State  (140  S.  W.  1095) 483 

Maryland  v.   State  (Burton  v.   State,  140 

S.  W.  226) 374 

Melton  V.  State  (140  S.  W.  230) 362 

Melton  V.  State  (140  S.  W.  781) 573 

Milllcan  v.  State  (140  S.  W.  1136) 440 

Morris  v.  State  (140  S.  W.  775) 375 

Morville  v.  State  (141  S.  W.  98» 551 

Morville  v.  State  (141  S.  W.  102) 553 

Noland  v.  State  (140  S.  W.  100) 2T.'! 

Northern,  Ex  parte  (140  S.  W.  95) 27i> 


Digitized  by 


Cjoogle 


TABLES  OP  SOUTHWESTERN  CASES  IN  STATE  REPORTS 


1293 


63  TEX.  CRIM.— Contloued.  Page 

OKden,  Ex  parte  (140  S.  W.  345) 380 

Oldham  v.  State  (142  S.  W.  13) 527 

Owens  V.  State  (141  S.  W.  530) 633 

Palmer  v.  State  (141  S.  W.  109) 614 

Parker  v.  State  (140  S.  W.  337) 484 

Parvin,  Ex  parte  (140  S.  VV.  439) 512 

Patterson  v.  State  (140  8.  W.  1128) 297 

Peddy  t.  State  (140  S.  W.  229) 483 

Perry  v.  State  (141  S.  W.  209) 637 

Reynolds  v.  State  (139  S.  VV.  977) 270 

Ricen  v.  State  (138  S.  W.  403) 89 

Richards  v.  State  (140  S.  W.  459) 170 

Robertson,  Ex  parte  (140  S.  W.  OSi 280 

Robertson  v.  Stat^  (142  S.  W.  nxi) 216 

Robertson  v.  State  (140  S.  W.  105) 268 

Robinson  v.  State  (139  S.  W.  978) 212 

Robinson  y.  State  (140  S.  W.  228) 373 

Rodriguez  v.   State  (Zunago  v.  State,  138 

S.  W.  713) 58 

Sanders  ▼.  State  (140  S.  W.  103) 258 

Sandifer  v.  State  (139  S.  W.  1155) 361 

Sanigo  t.   SUte  (Zunago  t.  State,  138  S. 

W.  713) 68 

Savage,  Ex  parte  (141  S.  W.  244) 285 

Schmidt  V.  State  (140  S.  W.  1088) 491 

Sebedra  v.  State  (140  S.  W.  779) 578 

Sheppard  v.  State  (140  S.  W.  1090) 569 

Siars  T.  State  (140  S.  W.  777) 567 

Smith  T.  State  (140  S.  W.  1096) 183 


Page 

Spiller.  Ex  parte  (138  S.  W.  1013) 93 

Springer  t.  State  (140  S.  W.  99) 266 

Staten  v.  State  (141  S.  W.  525) 892 

Stephens  v.  State  (139  S.  W.  1141) 382 

Stephenson,  EJx  parte  (140  S.  W.  94) 274 

Taylor,  Ex  parte  (140  S.  W.  774) 671 

Teel  V.  State  (140  S.  W.  340) 460 

Thomas  v.  State  (138  S.  W.  1018) "98 

Toliver  v.  State  (140  S.  W.  776) 663 

Vaia  V.  State  (141  S.  W.  104) 537 

Wagoner  v.  State  (140  S.  W.  339) 180 

Wallier  v.  State  (140  S.  W.  455) 499 

Wallace  v.  State  (141  S.  W.  95) 611 

Ward  V.  State  (140  S.  W.  1109) 194 

Webb  V.  State  (140  S.  W.  95) 207 

Wells  V.  State  (141  S.  W.  96) 618 

Wilkins  v.  State  (Jones  v.   State,  141  S. 

W.   953) 394 

VVilliams  v.  State  (140  S.  W.  447) 507 

Williams  v.  State  (140  S.  W.  440) 616 

Wilman  v.  State  (141  S.  W.  110) 623 

Wilson,  Ex  parte  (140  S.  W.  98) 281 

Wilson  V.  State  (138  S.  W.  409) 81 

Wise  V.  State  (140  S.  W.  1085) 618 

Wright  T.  State  (140  S.  W.  1105) 429 

Wright  V.  State  (141  S.  W.  228) 664 

Zunago,  alias  Sanigo,   alias   Rodriguez,  y. 

State  (138  S.  W.  713) 68 


VIBT  rrBLISHDIS  CO.,  FRINTEBS,  8T.  PADL,  Hlini. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


HARVARD  LAW  LIBRARY. 

,- .-^xU!* 


Digitized  by 


Google 


TENNESSEE  CASES  IN  THIS  VOLUME 

(151  SOUTHWESTERN  REPORTER) 


Page 
Brown  t.  Sullivan  County  (Tenn.) . .  i 60 

Cameron.  In  re  (Tenn.) 64 

Campbell  County  v.  Wright  (Tenn.) 411 

Cox,  King  V.  (Tenn.) 58 

Cross,    Logan   &   Maphet    Lumber   Co.   v. 
(Tenn.)  51 

Denton  v.  Miller  (Tenn.) 60 

Employers*     Indemnity     Co.     t.     Willard 
(Tenn.) 1029 

Friedman,  Weidner  v.  (Tenn.) 5(5 

GleasoD     v.     Prudential     Fire     Ins.     Co. 
(Tenn.)    1030 


Page 
King  V.  Cox  (Tenn.) 68 

Logan   &   Maphet   Lumber   Co.    v.    Cross 
(Tenn.)  61 

Michaels,  Southern  R.  Co.  y.  (Tenn.) 5.*; 

Miller,  Denton  v.  (Tenn.) 50 

Prudential     Fire     Ins.     Co.,     Gleason    t. 
(Tenn.)  lOTO 

Southern  R.  Co.  y.  Michaels  (Tenn.) 53 

Sullivan    County,   Brown    v.    (Tenn.) 50 

Weidner  v.  Friedman  (Tenn.) 56 

Willard,    Employers'     Indemnity     Co.     v. 

(Tenn.)    1020 

Wright,  Campbell  County  v.  (Tenn.) 411 


Digitized  by 


Google 


'Digitized  by 


Google 


j 


